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COURT  RULES. 


SUPREME  COUBT  OP  MISSOUBI. 


Additional  Rule. 

Rule  25.  Originul  writs  or  other  process  Is- 
sued by  either  division  of  the  court,  or  by 
any  judge  in  vacation,  stiall  be  returnable  to 
and  disposed  of  by  such  dlTlslon. 


All  matters  In  ciyll  causes  which  have 
been  assigned  to  a  division  shall  be  present- 
ed to  and  beard  and  determined  by  such  di- 
vision. 

All  criminal  causes,  and  matters  perUtin- 


AU   motions  and    matters    in    clvU    cases ! '""^  thereto,  shall  be  heard  and  determined 
which  have  not  been  assigned  by  the  court   ^y  Division  Number  Two. 


in  banc  to  a  dlvialon  for  final  determination, 
upon  the  record,  shaU  be  presented  to,  heard 
nnd  determined  by  Division  Number  One. 


(Adopted  October  13,  1893.) 


SUPREME  COURT  OF  TEXAS. 


12.  When  any  derk  of  dyil  appeals  shall 
certify  to  this  court  any  question  for  deter- 
mlnaUon,  or  shall  send  to  this  court  any 
cause  upon  a  certificate  of  dissent,  either  up- 
on its  own  motion  or  that  of  any  party, 
tbe  certificate  in  either  case  shall  be  ac- 
comjtanied  by  the  briefs  filed  in  the  court 


of  dvll  appeals;  and  the  cleric  of  this  court 
shall,  upon  the  receipt  of  the  briefs,  issue 
notices  to  tbe  attorneys  whose  names  ap- 
pear thereon  of  the  day  on  which  the  ques- 
tion, or  cause,  as  the  case  may  be,  shall 
be  set  down  for  submission. 
Promulgated  Jime  24,  18S3. 


V.288.W. 
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FUSENER  T.  STATB. 

^Supreme  Court  of  Aikonau.    July  i,  1893.) 

]£BBExai.BifEm— SvrncnNCT  or  Ikuictment— 

EViDBNCX. 

1.  In  aa  indictm^it  for  embeBslement,  aa 

«no{rition  that  defendant  waa  "the  agent  of 
the  P.  Express  Company"  is  a  sufficient  allega- 
tkin  oi  liis  ageaFj. 

2.  In  an  iadictmeat  for  embeazlemcnt, 
where  the  money  embezsled  is  described  merely 
as  "current  money  of  the  Jnited  States,"  a 
more  particniar  description  is  excused  by  a  re- 
cital that  the  porticnlar  denonxinatioD  and  kind 
ia  to  the  grand  jaiy  imlinown. 

3.  In  Mansf.  Dig.  §  1638,  proTiding  that  if 
any  officer,  agent,  clerk,  or  servant  of  a  corpora- 
tioa  Mfcall  embezzle,  or  convert  to  his  own  use 
without  the  consent  of  his  master  or  employer, 
any  money  or  goods  belonging  to  any  other 
person,  which  shall  come  into  his  posaessioa  by 
virtue  of  such  employment  or  office,  he  sluxfl 
be  deoued  guilty  of  larceny,  "other  person" 
meuBs  one  other  thaa  the  person  gniltr  of  the 
«iubt'zzlefflGnt,  and  not  oae  other  ttan  the  mas* 
ter. 

4.  On  a  proseeatioB  under  «nch  act,  evi- 
dence of  the  general  reputation  of  corporate 
existence  of  the  injured  party  is  sufficient. 

5.  To  show  the  felonious  intent  In  such  a 
<!ase,  some  kind  or  degree  of  concealment,  or 
auts  calcnlated  to  mislead  the  employer,  should 
be  proven. 

G.  It  is  no  defense  to  such  prosecution  that 
defendant's  bondsmf^n  have  made  good  to  his 
e«n)loyer  all  losses  suffered  by  reason  of  the  al- 
leged erabesdetnent 

Appeal  ftx>m  ctreult  court,  St.  Francis 
county;  Orant  Green,  Jr.,  Judge. 

A.  W.  Fleeter  was  convicted  of  embezsSe- 
ment  from  a  corporation,  under  Manaf.  Dig. 
{  1638,  and  appeals.     Reversed. 

Geo.  SIbly,  for  appellant  James  P. 
Clarke,  Atty.  Gen.,  for  the  State. 

BUNN,  0.  J.  The  defendant,  A.  W.  Flee- 
ner,  Mras  Indicted  at  the  October  term,  1892, 
of  the  St  Francis  circuit  court  for  the  crime 
of  t-nibrazlement;  at  the  March  term,  1893, 
found  guilty,  and  sentenced  to  imprisonment 
In  the- penitentiary  fot  the  period  of  one 
year.  Motion  in  arrest  of  judgment,  and  al- 
so for  new  trial,  were  overruled,  and  appeal 
taken  to  this  court. 

The  indictment,  omitting  formal  parts.  Is 
as  follows,  to  wit:  "The  said  A.  W.  Flee- 
ner,  on  the  15th  day  of  June,  1892,  in  the 
v.23s.w.no.l— 1 


county  of  St  Francis  aforesaid,  then  and 
there  being  over  the  age  of  sixteen  years, 
and  being  tlie  agent  of  tlie  PadOc  Express 
Company  at  Wheetley,  Arlcansas,— «aid  ex- 
press company  being  a  corporation  organised 
and  Incorporated  under  the  constitution  and 
laws  of  the  state  of  Nebraska,  aod.  doing 
business  In  the  state  of  Arkansas  and  coun- 
ty of  St  Francis,— and  having  in  his  posses- 
sion, as  such  agent  as  aforesaid,  and  then  and 
having  oome  into  his  possession  as  such 
agent  as  aforesaid,  two  hundred  and  fifty- 
one  dollars  and  sixty-four  cents,  current 
money  of  the  United  States,  the  particular 
denominations  and  kind  of  which  is  to  the 
grand  Juiy  imknown,  the  property  of  the 
Pacific  Express  Company,  unlawfully,  felo- 
niously, and  fraudulently  did  make  way  with, 
cmbeazle,  and  convert  to.  bis  own  use,  with- 
out the  consent  of  the  Paclflc  Express  Com- 
pany as  aforesaid,  against  the  peace  and  dig- 
nity of  the  state  of  Arlumsaa"  To  this  in- 
dictment a  general  demurrer,  in  short  on  the 
record,  was  Interposed.  Section  1G38,  Mansf. 
Dig.  under  wliich  the  indi<:tment  presuma- 
bly, was  found,  la  as  follows,  to  wit:  "If 
any  *  *  *  officer,  agent  clerk  or  servant 
of  any  iacori>orated  company,  or  any  p&e- 
son  employed  in  such  capacity,  shall  em- 
bezzle or  convert  to  his  own  use,  without  the 
consent  of  his  master  or  employer,  any  mon- 
ey, goods  *  •  •  belonging  to  any  other 
person,  which  shall  have  come  into  his  pos- 
session *  *  *  by  virtue  of  such  employ- 
ment or  office,  he  shall  be  deemed  guilty  of 
larceny,  and  on  convlctloii,  shall  be  punished 
as  in  cases  of  larceny." 

The  demurrer  raises  two  or  three  questions 
as  to  the  allegations  of  the  indictment- 
First  that  it  is  not  explicit  enou£^  In  al- 
leging the  agency  of  the  defendant;  second- 
ly, that  the  money  alleged  to  have  been 
embezzled  is  not  sufficiently  described; 
thirdly,  that  it  failed  to  allege  that  the 
money  embezzled  by  bim  belonged  to  anoth- 
er person,— meaning  another  person  than  the 
master;  and,  lastly,  that  the  indictment  does 
not  allege  that  the  money  come  into  the  poa- 
session  of  defendant  by  virtue  of  his  em- 
ployment. 

The  allegation  that  the  d^endaat  waa  "ths 
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agent  of  tbe  Padflc  Express  Company  at 
Wheetley,  Arkansas,"  is  suflElcient 

The  want  of  more  particular  and  definite 
description  of  the  money  received,  and  al- 
leged to  have  been  embezzled,  by  the  defend- 
ant, Is  sufficiently  excused  by  the  recital  that 
a  more  particular  description  was  unknown 
to  the  grand  Jury;  and  this  meets  the  re- 
quirement suggested  in  State  t.  Ward,  48 
Ark.  36,  2  S.  W.  Rep.  191. 

While  the  language  of  our  statute  (section 
163S,  Mansf.  Dig.)  is  rather  obscure,  in  so 
far  as  the  words,  "belonging  to  another  per- 
son," are  concerned,  and  may  seem  to  Justi- 
fy a  different  construction,— the  construction 
given  by  the  English  courts,— yet,  in  view 
of  the  very  nice  and  technical  distinction 
between  larceny  and  embezzlement,  we  are 
constrained  to  adopt  the  construction  given 
to  similar  words  in  New  York,  Missouri, 
and  Minnesota,  and  hold  that  "another  per- 
son" means  another  person  than  the  person 
guilty  of  the  embezzlem,ent,  in  contradistinc- 
tion to  the  English  rule,  which  holds  that 
the  same  words  mean  "another  person  other 
than  the  master."  People  v.  Hennessey,  15 
Wend.  147;  State  v.  Porter,  29  Mo.  201; 
State  V.  Kent,  22  Minn.  41.  This  is  not  in 
conflict  with  PoweU  v.  State,  34  Ark.  693, 
which  was  an  Indictment  against  a  general 
household  servant,  who,  having  the  custody 
of  some  tools  under  the  superior  possession 
of  the  master,  appropriated  the  tools  to  his 
own  use.  This  was  held  to  be  larceny,  and 
not  embezzlement,  and  the  decision  is  in  ac- 
cord with  the  weight  of  authorities.  Tbe 
same  authorities  bold  that  when  the  servant 
comes  Into  possession  of  the  property  be- 
fore the  master,  and  his  possession  is  by 
reason  of  his  relation  as  such  servant,  and 
be  appropriates  it  to  his  own  use  before  it 
comes  into  the  possession  of  the  master, 
and  while  yet  in  his  possession,  the  fraudu- 
lent appropriation  thus  made  is  embezzle- 
ment, and  not  larceny.  See  note  to  Calkins 
V.  State,  98  Amer.  Dec.  12ft-129.  The  rule 
of  construction  in  New  York,  Missouri,  and 
Minnesota,  and  perhaps  other  states,  is  con- 
sidered necessary,  in  order  that  there  be  not 
a  hiatus  in  the  law,  as  there  would  other- 
wise seem  to  be. 
/  The  objection  that  the  proof  of  the  corpo- 
rate existence  of  the  Injured  party  Is  not 
sufficient,  we  think,  was  properly  overruled. 
A  mere  de  facto  corporation.  It  seems,  may 
be  the  victim  of  embezzlement.  Evidence  of 
general  reputation  or  corporate  existence  is 
regarded  as  sufficient  in  such  cases.  Burke 
V.  State,  34  Ohio  St  82;  Calkins  v.  State, 
98  Amer.  Dec.  121.  And,  if  the  same  rule 
is  to  be  applied  In  criminal  as  in  civil  cases. 
It  would  seem  that  one  dealing  with  even  an 
ostensible  corporation,  as  such,  is  not  per- 
mitted to  deny  Its  corporate  capacity.  Town 
of  Searcy  v.  Yamell,  47  AA.  269,  1  S.  W. 
Rep.  319;  note  to  Heaston  v.  Railroad  Co., 
79  Amer.  Dec.  437,  and  cases  cited.  The 
•tate  put  in  evidence  the  authenticated  cop- 


ies of  articles  of  association,  and  other  pa- 
pers alleged  to  have  been  necessary  to  the 
proper  organization  of  such  corporations  in 
the  state  of  Nebraska,  and  these  are  copied 
in  the  bill  of  exceptions.  In  a  note  to  the 
bill  of  exceptions,  as  copied  in  the  transcript 
the  clerk  of  the  circuit  court  informs  us  that 
the  statutes  of  Nebraska,  used  in  evidence, 
had  been  taken  out,  and  that  he  could  not 
copy  them  in  the  transcript.  So  much  there- 
of as  pertained  to  the  organization  of  cor- 
porations in  that  state,  and  used  as  evidence, 
should  have  been  made  part  of  the  bm  of  ex- 
ceptions, as  they  were  part  of  the  evidence  in 
the  case.  Had  we  before  us  the  copy  used 
,  on  the  trial,  in  any  other  form  than  as  part 
'  of  the  bUl  of  exceptions,  we  could  not  legit- 
imately maJce  use  of  It  In  the  absence  of 
this  evidence.  It  is  to  be  presumed  that  the 
action  of  the  court  In  determining  that  the 
.  organization  of  the  corporation  thereunder 
was  in  conformity  thereto  is  conclusive  on  xis. 
The  defendant's  own  testimony  sufficient- 
ly established  the  fact  that  he  was  the  agent 
of  the  Pacific  Express  Company  at  Wheet- 
ley, Ark.,  and  also  that  the  company  assumed 
to  do  business,  and  was  notoriously  doing 
business,  whether  strictly  according  to  law 
or  not.  It  at  least,  could  be  the  victim  of 
embezzlement;  and  a  felonious  deprivation 
of  its  propei-ty,  it  se^ns,  ought  to  be  the 
subject  of  our  criminal  law. 

The  thii-d  ground  of  the  motion  for  new 
trial  assigns  as  error  tbe  ruling  of  the  cir- 
cuit court  In  refusing  to  give  to  the  Jury  the 
second  instruction  asked  by  the  defendant 
It  is  in  words  and  figures  as  follows,  to  wit: 
"The  mere  failure  to  pay  over  to  the  Pacific 
Express  Company  the  money  in  his  hands, 
by  defendant,  at  the  proper  time,  would 
not  of  itself,  constitute  the  offense  of  em- 
bezzlement; but,  to  constitute  embezzlement, 
it  must  appear  that  the  defendant  did  re- 
tain money  of  the  Patdflc  Express  Company, 
that  came  to  his  hands  by  reason  of  his 
agency,  by  attempting  to,  in  some  manner, 
conceal  from  the  comx>any  the  fact  that  he 
was  in  possession  of  same,  or  by  falsely  and 
fraudulently  keeping  his  accounts  so  as  to 
prevent  the  company  from  knowing  the  de- 
fendant had  it  in  his  possession;  and,  the 
taking  and  receiving  the  same  being  lawful, 
the  appropriation  thereof  must  appear  to 
have  been  felonious."  In  order  to  show  the 
felonious  intent  in  cases  like  this,  the 
weight  of  authority  is  to  the  effect  that 
some  kind  or  degree  of  concealment,  or 
acts  misleading  the  master,  should  be 
proven.  Notes  to  Calkins  v.  State,  98  Am. 
Dec.  132-134;  Com.  v.  Tuckerman,  10  Gray. 
173;  1  Whart  Crim.  Law,  §  1030;  Louisiana 
V.  Tompkins,  32  La.  Ann.  620;  article  in 
13  Cent  Law  J.  464.  Having  failed  to  give 
any  other,  covering  the  same  ground,— the 
most  Important  in  the  case,— the  circuit 
court  should  have  given  this  instruction,  xm- 
I  der  the  peculiar  facts  of  this  case,  with 
I  proper  explanations   of   the   nature   of   the 
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offense,  and  the  character  of  evidence  ad- 
missible to  prove  the  Intent,  or  want  of  In- 
tent, with  which  the  unlawful  appropriation 
was  made.  As  the  case  wUl  be  reversed 
and  remanded  for  this  error,— which,  Indeed, 
may  have  been  a  very  grave  one, — we  deem 
It  proper  not  to  speak  further  of  the  Instruc- 
tion, especially  as  applicable  to  the  facts  of 
the  case. 

The  fourth  ground  of  the  motion  for  new 
trial  is  a  novel  one.  The  defendant  con- 
tends that  having  hired  the  guaranty  com- 
pany to  malce  his  bond  for  faithful  per- 
formance of  duty  to  the  Fadfio  EiXpress 
Ciompany,  and  that  company  having  paid 
the  express  company  for  all  losses  claimed 
t^  it  to  have  been  suffered  by  reason  of 
defendant's  alleged  embezzlement,  therefore 
there  was  no  crime  committed;  that  the  ex- 
press company  had  no  longer  any  Interest 
at  stake,  and  ev^i  that  the  state  has  no  In- 
terest in  the  matter.  In  tUs  the  defendant 
ia  mintairim.  Thi^  Is  no  longer  a  contro- 
v«rsy  between  himself  and  the  two  com- 
panies, or  either  of  them,  and  has  not  been, 
since  be  fraudulently  appropriated  the 
money  of  the  express  company.  If,  indeed, 
he  did  so  appropriate  it.  It  is  now  a  con- 
troversy between  the  state  of  Arkansas  and 
himself,  which  the  state  will  not  permit 
either  one  of  the  said  companies  to  deter- 
mine, at  present  or  In  the  future,  nor  will 
the  state  admowledge  the  validl^  of  any 
settlement  of  it,  by  anything  they  both,  or 
tither  of  them,  have  done  In  the  past. 

We  see  nothing  materially  wrong  In  the 
rulings  of  the  circuit  on  other  points  not 
noted  herrin.  For  its  error  in  refusing  the 
seccmd  instruction  asked  by  the  defendant, 
and  not  giving  the  same,  with  proper  ex- 
planation, as  suggested,  the  Judgment  of 
the  St  Francis  circuit  court  in  overruling 
defendant's  motion  for  new  trial  Is  reversed, 
and  the  cause  is  remanded,  with  direction 
to  grant  a  new  trial,  and  proceed  in  accord- 
ance with  this  opinion. 

POWEUU  J.,  being  absent,  did  not  sit 
in  this  cause. 

BATTLE,  J.  The  second  Instruction  that 
the  defendant  asked  for  should  have  been 
given.  To  constitute  the  offense  with 
which  he  is  charged,  there  must  be  an  ap- 
propriation by  one  of  the  property  of  an- 
other, with  a  fraudulent  or  felonious  intent 
to  make  It  his  own,  and  deprive  the  owners 
of  dominion  over  the  same.  The  fraudulent 
Intent  is  essential  to  the  offense.  Wlth- 
oat  It,  there  may  be  misconduct,  but  there 
-will  be  no  criminality.  State  v.  Lyon,  45 
N.  J.  Law,  272;  State  v.  Baldwin,  70  Iowa, 
1£0.  30  N.  W.  Rep.  476;  State  y.  Butler,  21 
S.  C  363;  Com.  y.  Hays,  14  Gray,  62;  Wai^ 
moth  V.  Com.,  81  Ky.  133;  2  Bish.  Crim. 
I>aw,  (New,)  S  372;  1  Whart  Grim.  Law, 
(9th  Ed.)  {  1007. 

"The  question    •    •    •   whether  any  par- 


ticular act  of  conversion  was  inflicted  or  ac- 
companied by  a  fraudulent  purpose  Is  a 
question  of  fact,  to  be  passed  upon  by  the 
Jury.  But  the  submission  of  that  question 
to  their  determination  ought  to  be  accom- 
panied with  suitable  Instructions  in  the  mat- 
ters of  law  which  pertain  to  it"  Com.  v. 
Tuokerman,  10  Gray,  173,  202;  People  ▼. 
GaUand,  55  Mich.  628,  22  N.  W.  Rep.  81. 

The  evidence  In  this  case  tends  to  prove, 
substantially,  among  others,  the  foUowtng 
facts:  The  defendant  was  the  agent  of  the 
Pacific  Express  Company  at  Wheetley,  in 
this  state.  As  such  agent,  it  was  his  duty 
to  make  monthly  reports  of  the  receipts  of 
money  by  him,  in  his  capacity  of  agent,  and 
remit  the  same  to  the  conxpany  at  Omaha, 
in  Nebraska.  In  <me  month  he  received 
a!t>out  $255.  He  reported  that  he  had  re- 
cdtved  $4.75,  and  said  nothing  about  the  re- 
mainder. He  altered  the  boolES  of  the  com- 
pany so  as  to  make  It  appear  that  he  had 
forwarded  the  entire  amount,  changing  the 
receipt  of  the  express  messenger  to  make  it 
so  appear.  When  he  was  detected  he  ad- 
mitted tliat  he  was  "short,"  but  failed 
to  pay  his  indebtedness  incurred  on  ac- 
count of  the  missing  money.  The  receipt 
of  the  money  which  he  failed  to  report,  it 
seems,  only  appears  In  the  alteration  of  the 
receipt  book  of  the  company,  in  which  it 
is  made  to  appear  to  Iiave  been  sent  to 
his  principal. 

The  second  instruction  asked  for  by  the 
defendant  was  suitable  to  this  state  of 
facts.  The  failure  of  the  defendant  to  pay 
over  to  the  Pacific  Express  Company  the 
sum  unaccounted  for  did  not.  In  Itself,  con- 
stitute the  offense  of  embezzlement  Rex  v. 
Smith,  Buss.  &  R.  267;  People  v.  Hurst,  62 
Mich.  276,  28  N.  W.  Rep.  838;  Chaplin  v. 
Lee,  18  Neb.  440,  25  N.  W.  Rep.  609;  State 
V.  O'Kean,  36  La.  Ann.  901;  2  Bish.  Crim. 
Law,  (New,)  g  376.  But  if,  having  received 
it,  by  virtue  of  his  employment,  for  trans- 
mission to  the  express  company,  he  failed 
to  pay  it  over,  the  fact  he  concealed  his  pos- 
session of  It  from  his  principal,  if  true, 
was  strong  evidence  of  the  commission  of 
the  offense.  Such  concealment  might  have 
been  effected  by  false  entries  upon  the 
books  of  the  company,  or  by  the  failure  to 
make  any  entry  upon  them  at  all,  or  by 
representations  known  to  be  untrue,  or  by 
failure  to  report  the  receipt  of  the  money 
when  it  was  his  duty  to  do  so,  or  by  any 
device  resorted  to  toe  the  purpose  of  dis- 
guising the  truth  from  the  Imowledge  of 
his  principal,  and  thus  inducing  it  to  rest  in 
a  false  security.  Com.  v.  Tuckerman,  10 
Gray,  204;  Reglna  v.  Jackson,  1  Car.  &  K. 
384;  2  Bish.  Grim.  Law,  (New,)  H  376-378. 

But  there  Is  no  prescribed  set  of  clromi- 
stances  by  which  a  fraudulent  conversion 
must  be  shown.  If  shown  in  any  way,  it 
is  suffici^it  The  sufficiency  must  be  left 
alone  to  the  Jury  to  determine,  und^  the  In- 
structions of    the  court    The    defendant's 


Digitized  by 


Google 


SOUTHWESTBllN  BEPORTEE,  Vol.  23. 


(Ark. 


second  laatraction,  technically,  Is  not  cor- 
rect It  does  not  cover  the  whole  law  upon 
the  sufbject;  neither  was  It  intended  to  do 
so.  But  It  does  cover,  substantiaUy,  all  the 
evidence  adduced,  t^idlng  to  show  a  feloni- 
ous intent;  and  for  that  reason  it  should 
have  been  given,  with  explanation  as  to 
what  was  necessary  to  constitute  a.  conceal- 
ment. In  the  nature  of  the  case,  the  intent 
must  have  been  proved  by  the  evldcaice  ad- 
duced at  the  trial,  or  not  at  all. 


BLASD  et  al.  v.  FLBDMAN. 

(Supreme  Court  of  Arkansas.    July  1,  1893.) 

Balx   op  Decbdent's  Propertt  —  Fdkchass  bt 
Administbatob  —  Action  to  Set  AaiDS — Lm- 

1TATIOH8. 

1.  An  administrator  who  sells  land  of  the 
estate  to  another  peraon,  and  before  the  con- 
firmation of  such  sale  buys  it  himself  from  such 
person,  is  guilty  of  purchasing  at  his  own  sale, 
and  the  transaction  will  be  treated  as  fraud- 
ulent. 

2.  The  fact  that  the  administration  has  not 
been  closed  does  not  prevent  the  ruaning  of  the 
statute  of  limitations  as  against  aa  action  to 
set  aside  a  sale  by  the  administrator  to  him- 
self. 

3.  In  an  action  to  set  aside  a  purchase  by 
an  administrator  of  lands  previously  sold  by 
him,   before    the   confirmation    of   the    sale,    it 
appeared  that  plaintiff  knew  12  years  before  | 
suit  all  the  facts  constituting  bis  cause  of  ac-  ; 
tion,  except  tliat  the  purchase  by  the  admin-  [ 
istrator  was  prior  to  the  confirmation  of  lus  . 
sale,   and   that  he  could   have  discovered   that 
fact  as  easily  then  as  later.    There  was  no  evi-  | 
deuce  of  actual  fraud  on  the  part  of  the  adminis- 
trator, or  that  be  attempted  to  conceal  the  facts  i 
in  the  case.    Held,  that  plaintiff's  cause  of  ac-   | 
tion   was  barred   by   the  five-years   statute  of   i 
limitations   applioable  to  judicial  sales. 

4.  Mansf.  Dig.   f  4474,  providing  that  ac-  i 
tions  for  the  recovery  of  lands  sold  at  judicial  : 
sales    shall   be   brought   within    five   rears,   is 
Undiug  on  courts  both  of  equity  and  law. 

5.  Where  an  administrator  purchases  prop-  | 
erty  sold  under  execution  in  favor  of  the  es-  i 
tate,  he  becomes  clothed  with  a  constructive  j 
trust  in  favor  of  the  estate,  which  will  be  i 
barred  by  the  statute  of  limitations.  I 

Appeal  from  circuit  court,  Franklin  coon-  I 

ty;   Hugh  F.  Thomason,  Judge.  ] 

Bill  by  Robert  A.  Bland  and  others  against  ' 
M.  F.  Fleeman.    From  a  decree  in  favor  of 

complainants,  defendant  ax)peals.    Reversed,  i 

U.  M.  &  G.  B.  Rose  and  J.  V.  Bourland,  i 
for   appellant    J.   E2.    Cravens   and  J.    M. 
Moore,  for  appellees.  I 

FLETCHER,  Spednl  Judge.    R.  H.  Adams  | 
died  in  1863.    On  November  W,  1885,  M.  F.  '. 
Fleoman  married  his  widow,  and  on  Novem- 
ber 27,  1885,  he  took  out  letters  of  adminis- 
tration upon  the  estate  of  Adams.    Fleeman 
made  regular  annual  settlements  in  the  pro- 
bate court  up  to  1875,  but  his  final  settle- 
ment was  not  made  until  Angnst  4,  1880,  at 
which  time  he  was  discharged.    On  the  26th  | 
day  of  December,  1883,  a  part  of  the  heirs  to-  I 
terested  in  the  estate,  and  who  were  nonreed-  ! 
denta,   brought  suit   in   the   United   States  I 


court  at  Ft  Smith.  Aik.,  against  Fleeman 
and  the  other  heirs,  who  were  residents  of 
tliiiii  state,  for  the  purpose  ot  falsifying  the 
settlements  of  E'leeman,  and  to  recover  lands 
of  the  estate  which  it  was  alleged  Fleeman 
had  fraudulently  sold  and  caused  to  be  pur- 
chased fw  hia  benefit.  That  suit  was  on 
April  24, 1887,  dismissed  for  the  want  of  juris- 
diction, and  on  the  24th  day  of  May,  1887, 
this  suit  waa  brought  by  all  the  heirs  in  the 
Franklin  circuit  ooort  in  chancery,  for  the 
same  purpoea  From  the  decree  of  the  court 
below  all  the  parties  have  appealed. 

Aa  to  certain  cUims  probated  against  the 
estate,  and  which  it  is  alleged  were  fraudu- 
lently allowed  by  the  administrator,  the  dr- 
CDit  court  dedded  there  was  no  fraud;  and 
aa  to  the  accounts  of  Fleeman  the  ooort 
found,  to  use  the  language  of  the  decree, 
that  there  were  "no  such  errors  arising  from 
fraud,  accident,  or  mistake  as  to  justify  open- 
ing the  same;  that  such  irregularities  as 
appear  therein  may  have  been  susceptible 
(rf  explanation  at  the  time,  whilst  not  so 
after  so  long  a  lapse  of  time,  for  which  rea- 
son the  court  declines  to  disturb  the  settle- 
moits."  We  have  carefully  examined  Oie 
record,  and  as  to  this  we  think  the  conclu- 
sions of  the  circuit  judge  are  correct 

lite  lands  are  designated  in  the  record  as 
lots  1  to  7,  iociusive.  The  leading  questions 
in  the  case  arise  as  to  lots  2  and  3.  These 
two  tracts  were  sold  by  Fleeman,  as  ad- 
ministrator, at  public  sale,  on  January  6, 
1868,  for  the  purpose  of  paying  debts  pro- 
iiated  against  the  estate.  Prior  to  the  sale 
Perry  F.  Webb,  a  neighbor  of  Fleeman,  in 
conversation  with  Fleeman's  wife,  expressed 
a  desire  to  purchase  lot  2,  but  said  he  did 
not  feel  able  to  pay  toe  it  on  so  short  credit 
as  waa  to  be  given.  Mrs.  Fleeman  informed 
him  tliat  she  would  like  to  have  a  half  inter- 
est in  this  tract,  and  would  take  half  at 
whatever  price  he  might  pay.  She  also  re- 
quested Webb  to  bid  off  lot  3  for  her  at  the 
sale.  This  tract  (lot  3)  had  been  previously 
set  apart  to  her  as  her  dower  in  the  lands  of 
R.  H.  Adams,  and  only  the  remainder  inter- 
est was  advertised  for  sale.  Webb  bid  oflf 
lot  2  at  the  sale  for  $6,000  in  his  own  name; 
but  lot  3  brought  so  much  more  than  was 
anticipated  by  Webb,  he  ceased  bidding,  and 
it  was  purcliased  by  Farkes  &  Qualle  for 
$3,845.  Whether  Fleeman  knew  of  the  ar- 
rangement between  Webb  and  Mrs.  Fleeman 
we  need  not  Inquire.  We  find  that  before  the 
sale  was  confirmed  he  entered  into  an  agree- 
ment with  Webb  to  take  the  half  of  lot  2  ad- 
joining lot  8  at  the  same  price  whidii  Webb 
bid  for  it,  and  when  Webb's  note  for  $6,000 
became  due  he  allowed  him  credit  for  one- 
half  thereof,  and  charged  himself  as  admin- 
istrator with  it.  This  tract  sold  for  within 
$266  of  its  appraised  value,  and  within  al)out 
$1,800  of  the  price  which  Adams  gave  for 
It  Just  before  the  war.  We  are  unable  to 
say  from  the  evidence  that  there  was  any 
poeitiTe  or  actual  fraud  in  the  sale  of  this 
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tract,  bat  the  ftict  that  Fleeman  acqoired 
an  interest  in  the  land  before  the  sale  tras 
confirmed  was  equivalent  to  a  purchase  at 
his  own  sale,  and  the  law  condemns  It  as 
fraudulent.  Woodard  v.  Jaggers,  48  Ark. 
2S0,  2  a  W.  Rep.  851;  Gibson  v.  Herriott, 
66  Arte  92.  17  &  W.  Bep.  669;  McOant^iey 
T.  Brown,  46  Arte  32. 

Fleeman  pleads  the  statutes  of  five  anfl 
seven  years'  limitations;  bat  it  is  argned  by 
counsel  tot  ptaintiffs  that  the  statute  was 
not  set  in  motion  in  his  favor  ontll  afto* 
his  final  settlement  and  dlstdiarge,  Augnst 
4,  1880,  and  that  five  years  did  not  there- 
after elapse  before  the  bringing  of  the  fltat 
•nit.  The  rule,  we  believe,  is  uniTersallT' 
established  that  the  statute  will  not  bar  an 
express  trust  "But  this  doctrine,"  says 
Chief  Justice  Coclirill  in  MoOau^ey  t. 
Brown,  46  Ark.  34,  'is  subject  to  two  qoali- 
fications,  namely,  that  no  cireamstances  odst 
to  raise  a  presumption  of  the  extinguishment 
of  the  trust,  and  that  no  open  denial  or  re- 
pudintion  of  the  trust  is  brought  home  to 
the  knowledge  of  the  parties  in  interest, 
which  requires  them  to  aot  as  upon  an  as- 
serted adverse  title;"  citing  Ang.  lim.  174^ 
472;  Wood.  lim.  212,  21B;  Harriet  v.  Swan, 
18  Ark.  485.  The  sale  to  Webb  was  re- 
ported to  the  probate  court,  and  was  ooo- 
fiimed  on  February  4,  1868.  The  purchase 
money  waa  regularly  accounted  for  and 
paid  ODt  to  the  parties  entitled  thereto,  and 
the  accounts  of  the  administrator  regulajdy 
approved  by  the  court  In  so  far  as  the  pro- 
bate court  was  comcemed,  the  property 
poased  from  the  tmst,  and  the  adminlstni- 
tor  was  discharged  therefrom.  Fort  v.  Blagg, 
38  Ark.  475.  The  sale  was  not  vcdd, 
but  voidable,  and  the  parties  Interested  bad 
their  right  of  action  to  set  it  aside  at  any 
time  after  being  apprised  of  the  facts  of 
the  purchase  by  Fleeman.  McGSatighey  v. 
Brown.  46  Ark.  32;  Woodard  v.  Jaggers.  48 
Ark.  250,  2  8.  W.  Rep.  851;  Gibson  v.  Her- 
riott, 55  Ark.  92,  17  &  W.  Rep.  589;  Mua- 
■elman  v.  Eshleman,  10  Pa.  St.  394;  Worthy 
T.  Johnson,  8  Ga.  236.  The  fact  that  the  ad- 
ministration bad  not  l>een  closed  whs  bo 
Impediment  to  plaintiffs'  right  of  actkm. 
We  con  see  no  reason  why  they  could  not 
and  should  not  have  sued  before  as  well  as 
after  the  final  settlement  and  discharge  of 
tlie  administrator,  unless  it  be  that  they 
were  not  am>riaed  at  the  facts  which  ren- 
dered the  sale  and  purchase  by  Fleeman  In- 
Talid.  In  Keeton  t.  Keeton,  20  Mo.  541,  the 
administrator  pnrchased  property  at  a  sale 
made  by  himself,  as  was  done  in  this  case. 
The  court  said:  "With  regard  to  the  statute 
of  Umltatioas,  tt  will  run  from  the  tbne  the 
facts  are  brouj^t  home  to  the  knowledge  of 
tbe  party.  He  then  has  a  caose  of  action, 
and  there  is  no  reason  for  placing  him  In  a 
better  situation  than  any  other  sidtor.  Hav- 
ing a  cause,  and  being  fully  aware  <tf  It, 
tliere  is  nothing  to  prevent  the  atatnte  ffom 
nianlng  against  Um."    1  Kgelow,   Frauds, 


83.  Actual  noilce  of  the  evidmoe  or  facts 
up<Hi  whidi  an  action  may  be  sustained  Is 
not  necessary  to  put  the  statute  in  motion. 
As  said  by  the  United  States  circuit  court  of 
appeals,  eighth  circuit,  in  Percy  v.  OockriU, 
63  Fed.  Rep.  872:  "Notice  of  facts  and  cir- 
cumstances which  would  put  a  man  of  ordi- 
nary intelligence  and  prudence  on  inquiry 
Is,  in  the  eye  of  the  law,  equivalent  to  Imowl- 
edge  of  all  the  facts  a  reasonably  diligent 
inquiry  would  disclose.  Whatever  is  notice 
enoogfa  to  ezdte  attention,  and  put  the  party 
on  his  guard,  and  call  for  Inquiry,  Is  notice 
of  everything  to  which  such  inquiry  might 
have  led.  Where  a  person  has  sufficient  in- 
formation to  lead  him  to  a  fact  be  shall  be 
deemed  conversant  with  it."  Citing  Ken- 
nedy T.  Green,  3  Mylne  &  K.  699,  722;  Wood 
V.  Carpenter,  101  U.  S.  135,  141;  Rugan  v. 
Sabin,  53  Fed.  Rep.  415;  Parker  y.  Kuhn,  21 
N*.  413,  421,  4X,  32  N.  W.  Rep.  74;  Wright 
V.  Davis,  28  Neb.  479,  483,  44  N.  W.  Rep. 
490.  See,  also,  Busw.  Lim.  &  Adv.  Poss.  | 
385;  PeorsaU  v.  Smith,  13  Sup.  Ot  Rep.  833. 
Both  W.  W.  Adams  and  Mrs.  Bland,  the  an- 
cestor <^  all  the  plaintills,  except  Adams, 
were  advised  of  the  sale  of  the  lands. 
Adams  lived  with  Fleeman  on  lot  3,  wliidi 
adjoins  lot  2,  from  tbe  date  ot  the  sale  un- 
til after  he  became  of  age.  In  1877.  He  tes- 
tified that  he  knew  "ever  since  soon  after 
the  sale  In  1868  that  Fleeman  claimed  to  be 
die  owner  of  a  half  interest  in  lot  2,  of  the 
reversionary  Interest  in  lot  3,  and  since  his 
wife's  deadi  In  May,  1872,  the  absolute 
owner  of  lot  3,"  and  that  be  had  always 
heard,  while  living  with  Fleeman,  that 
Parkes  and  Webb  purchased  the  land  at  the 
sale.  He  was  engaged  In  business  on  his 
own  aoeount  since  1875.  So  far  as  the  tes- 
timony shows,  no  effort  was  made  by  Flee- 
man or  any  one  to  conceal  the  facts  of  his 
purchase.  Webb  and  Patkes  &  Quaile,  the 
porchasers  at  the  probate  sale,  lived  at  or 
near  Ozark,  where  Adams  did  business.  The 
probate  court  records  showed  the  sales  by 
fleeman,  and  when  confirmed.  Fleemau's 
deeds  from  Webb  and  from  Parkes  & 
Qnaile  were  of  record  in  the  recorder's  office, 
and  the  deed  ftom  Parkes  Sc  Qnaile  bore 
date  before  the  sale  was  confirmed  by  the 
court  R.  A.  Bland,  a  son  of  Mrs.  Bland, 
and  one  of  tbe  x^intiffs,  visited  Franklin 
county  10  or  12  years  before  the  first  suit  waa 
brongbt,  to  get  information  In  regard  to  the 
estate,  and  tte  papers  In  the  estate  were 
shown  Um,  and  the  business  explained  to 
him,  by  one  of  Fleeman's  attorneys.  In 
May,  1874^  Mrs.  Bland  wrote  Fleeman  a  let^ 
ter,  inquiring  about  ttie  estate  and  the  lands 
which  had  been  set  apart  to  Mrs.  Fleeman 
as  dower.  This  letter  was  answered  by 
Walker  &  Mansfield,  Fleeman's  attorneys, 
who  informed  her  that  the  administration 
was  kept  open  because  It  was  thought  some- 
thing might  possibly  be  had  upon  one  or  two 
daln»  due  the  estate  and  still  unsettled,  and 
Inviting  an  invesUgatlon  of  all  tlie  acts  of 
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the  administrator.  She  was  also  informed 
that  "the  reversionary  interest  or  estate  in 
remainder  in  the  lands  held  as  dower  was 
sold  by  order  of  the  court  to  the  highest 
bidder,  and  purchased  by  Quaile  and  Parkes, 
and  that  Fleeman  had  purcliased  from  them 
at  an  advance  of  $1,000  on  the  price  they 
gave  for  it"  In  conclusion  they  said  to 
her:  "But  those  Interested  In  the  question 
as  to  this,  or  the  manner  in  which  Mr.  Flee- 
man has  administered  upon  Mr.  Adams'  es- 
tate, are  not  expected  to  take  our  opinion,  or 
even  any  statement  of  facts  by  us,  as  being 
correct.  They  are  expected  to  look  into 
those  matters  for  themselves,  or  through 
their  own  attorneys."  It  Is  apparent  that 
at  least  as  early  as  1874  or  1875  all  ihe 
material  facts  going  to  establish  plaintiffs' 
cause  of  action  w^e  known  to  W.  W.  Adams 
and  Mr.  Bland,  as  appeared  of  record,  ex- 
cept the  fact  that  Fleeman's  purchase  was 
made  before  the  confirmation  of  his  sale, 
and  this  fact  could  have  been  as  easily  dis- 
covered In  1876  as  In  1883.  Leach  v.  Moore, 
(Ark.)  22  S.  W.  Rep.  173.  It  is  true  that  W. 
W.  Adams  did  not  become  of  age  until  1877, 
and  that  Mrs.  Bland,  the  other  heir,  died  dur- 
ing the  same  year;  but  after  that  he  waited 
more  than  five  years  before  commencing  suit, 
and  the  heirs  of  Mrs.  Bland  were  affected 
with  all  the  notice  chargeable  to  her.  If  it 
be  that  the  statute  of  seven  years  (Mansf. 
Dig.  {  4471)  is  not  applicable  to  Adams,  yet, 
according  to  the  view  we  have  taken,  he  is 
barred  by  the  statute  of  five  years,  (Id.  | 
4474,)  applicable  to  Judicial  sales.  Hindman 
V.  O'Connor,  54  Ark.  627,  16  S.  W.  Rep. 
1052. 

If  we  were  able  to  find  from  the  evid«ice 
that  Fleeman  was  guilty  of  positive  or  actual 
fraud  In  the  sale  and  piux:hase,  or  that 
he  in  any  way  concealed  the  facts  from 
plaintiffs,  our  conclusion  would  be  dlffermt; 
but,  wliUe  there  may  be  circumstances  point- 
ing to  actual  fraud,  they  are  not,  in  our 
opinion,  sufficient  to  establish  the  charge. 
There  is  nothing  to  show  any  effort  at  con- 
cealment The  case,  as  we  hold,  Is  one  of 
constructive  fraud  only,  as  to  which  the  rule 
is  less  rigid  than  where  actual  fraud  or  con- 
cealment has  been  perpetrated.  Busw.  lim. 
&  Adv.  Fobs.  {  385;  WUmenllng  v.  Russ,  33 
Conn.  67.  The  case  at  bar  is  different  from 
that  class  of  cases  wherein  the  admlnistrar 
tor  has  not  accounted  for  property  which 
has  come  to  his  possession,  or  has  not  in  any 
way  paid  over  the  proceeds  thereof,  or  where 
there  has  been  no  order  of  court  for  him 
to  do  so,  or  where  there  is  no  right  of  ac- 
tion until  final  settlement  or  order  to  pay 
over,  as  in  Harriet  v.  Swan,  18  Ark.  405; 
Brinkley  t.  Willis,  22  Ark.  1;  and  other 
eases  cited  by  coimsel  for  plaintiffs.  In  Har- 
riet V.  Swan,  at  page  505,  the  court  said: 
"In  May,  A.  D.  1844,  Mrs.  Barden  made 
her  last  settlem«it  ■with  the  probate  court, 
shovrlng  in  her  bands  a  baLince  belonging 
to  the  estate,  which  balance  was  struck  from 


an  aggregate,  which  Included  the  appraised 
value  of  the  appellants.  She  never  after- 
wards surrendered  these  effects  to  distrib- 
utees, or  divided  them  between  herself  as 
dowrees  and  as  such  distributees,  or  made 
any  effort  to  do  so,  so  far  as  anything  ap- 
pears on  this  record.  On  the  contrary,  she 
never  closed  the  administration  in  any  way, 
or  sought  any  discharge  from  it,  as  is  ex- 
pressly admitted;  and  from  everything  that 
appears  in  the  record,  from  the  time  of  that 
settlement  (her  will  having  been  made  some 
four  years  previously)  until  the  day  of  her 
death,  the  affairs  of  the  estate  and  the  pos- 
session of  the  slaves  seem  to  have  been,  in 
all  respects  material  to  the  question  we  are 
considering,  in  the  same  condition  that  it 
had  be^i  from  the  death  of  her  husband 
up  to  the  time  of  that  settlement."  At  pages 
506,  507  the  court  further  said:  "The  rule 
is  that,  if  a  trustee  is  in  possession,  and  does 
not  execute  his  trust,  the  possession  of  the 
trustee  Is  the  possession  of  the  cestui  que  trust; 
and  if  the  only  circumstance  is  that  he 
does  not  perform  his  trust,  his  possession  is 
according  to  his  estate."  In  the  case  of 
Brinkley  y.  WUlis,  22  Ark.  1,  the  admhils- 
trator  had  wholly  failed  to  account  for  the 
property  or  its  proceeds.  Besides,  it  seems 
the  plaintiff  Mrs.  Brinkley  was  a  married 
woman  at  the  time  the  cause  of  action  arose. 
The  court  said,  .(at  pages  5  and  6:)  "We  are 
not  certain  that  any  cause  of  action  ex- 
isted against  Willis  concerning  the  slave 
George  tiU  WiUis  had  swapped  him  to  Rum- 
sey,  which  was  about  or  near  the  time  when 
the  Infant  Nancy  Floyd  became  Nancy  Brink- 
ley,  and  who  thenceforward  has  been  under 
the  disability  of  coverture;  and  more  es- 
pecially because  the  defendant  Willis,  as  an 
executor,  and  therefore  a  trustee  charged 
with  the  execution  of  an  express  trust  till 
discharged  therefrom  by  due  course  of  law, 
would  hold  the  property  or  its  proceeds  in 
trust  for  the  legatees,  without  be  had,  by 
notorious  acts  hostile  to  th^r  claim  and 
right,  renounced  the  trust,  and  converted  the 
property  to  his  own  use."  Moreover,  the 
court  In  that  case  refused  to  be  bound  by  the 
statute  of  limitations.  But  our  general  stat- 
ute of  seven  years,  (Mansf.  Dig.  |  4471,)  In 
reference  to  lands,  in  express  terms  applies 
to  any  action  or  suit,  either  in  law  or  equity; 
and  the  statute  of  five  years,  (Id.  {  4474,) 
whUe  not  referring  in  ^press  terms  to  courts 
of  equity,  seems  equally  as  comprehensive. 
It  says:  "All  actions  against  the  purchaser, 
his  hrirs  or  assigns,  for  the  recovery  of 
lands  sold  at  Judicial  sales,  shall  be  brought 
within  five  years  after  the  date  of  such  sale, 
and  not  thereafter,  saving  to  minors  and  per- 
sons of  unsound  mind  the  period  of  three 
years  after  such  disability  sliall  have  been 
removed."  These  statutes  are  equally  appli- 
cable to  and  binding  upon  courts  of  law  and 
courts  of  equity,  unless  the  delay  after  the 
cause  of  action  accrues  Is  superinduced  by 
fraud  or  concealment   They  (^erate  upon 
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the  cause  rather  than  the  form  of  action. 
McGaughey  t.  Brown,  46  Ark.  84;  Mitchell 
v.  Etter,  22  Ark.  178;  Hlndman  v.  O'Connor, 
54  Ark.  627,  16  S.  W.  Bep.  1032;  Alvta  T. 
Oglesby,  87  Tenn.  172,  10  S.  W.  Rep.  313. 

Lot  3  embfaced  the  homestead  of  Adams. 
By  clerical  error  or  mistake  this  tract  was 
neither  described  In  the  petition  nor  order 
of  sale.  It  was  advertised,  appraised,  and 
sold,  however,  as  if  It  had  been  described 
In  the  i)etitlon  and  order  of  sale;  and  it 
seems  to  have  been  the  understanding  of  the 
probate  judge,  administrator,  and  his  attor- 
neys that  It  was  so  described  and  ordered 
to  be  sold,  but  the  error  was  not  discovered 
until  a  diort  while  before  the  suit  was 
brought  In  the  Tlnited  States  court  It  Is  ar- 
gued by  counsd  for  plaintitts  tha.t  the  sale 
was,  on  tlUs  account,  absolutely  void.  It 
Is  unnecessaiy  for  08  to  decide  this  ques- 
tion, for,  if  the  proposition  be  admitted,  it 
cannot  strengthen  plaintiffs'  case,  because, 
this  tract  having  been  set  apart  to  Mrs. 
Fleeman  as  her  dower  in  the  real  estate  be- 
fore the  sale,  she  held  possession  of  it  as 
such  until  her  death  in  1872,  at  which  time 
all  the  debts  had  been  paid,  and  the  time 
had  expired  for  probating  other  claims.  The 
administrator  had  no  right  to  possession 
of  the  land  after  Mrs.  Fleeman's  death,  and 
there  was  no  duty  imposed  upon  him  as  ad- 
ministrator in  reference  to  it.  Reed  v.  Ash, 
30  Ark.  775;  Stewart  v.  Smiley,  46  Ark. 
3T6.  His  deed,  if  void,  formed  color  of  title, 
under  which  he  has  openly  and  continuously 
held  possession  of  the  land  as  his  own,  ot 
which  fact  plaintiffs  had  actual  knowledge. 
L«t  9  In  block  20,  and  lot  5  in  block  28,  in 
the  town  of  Ozark,  were  purchased  by  Flee- 
man at  execution  sale  to  satisfy  a  judgment 
in  favor  of  the  estate,  in  1867.  The  tract 
designated  as  lot  1  in  the  record  is  situated 
in  Sebastian  county.  The  estate  held  a  mort- 
gage upon  this  tract  to  secure  $640.86,  which 
was  foreclosed  by  decree  of  court  The  land 
was  sold  August  2,  1869,  and  the  attorney  in 
charge  of  the  proceedings  bid  it  off  in  Flee- 
man's name  at  $505.  Fleeman  was  not  pres- 
ent at  the  sale  of  this  tract,  and  did  not 
know  it  was  bid  off  for  him  until  informed 
by  the  attorney.  He  charged  himself  with 
his  bid  in  each  case,  and  afterwards  sold 
part  of  the  Ozark  property  and  all  of  the 
tract  in  Sebastian  county  for  more  than  he 
bid  for  them.  There  was  no  concealment  of 
the  facts  or  Intentional  fraud  in  either  pur- 
chase; both  were  made  in  the  absence  of 
higher  bidders.  As  to  these  tracts,  Fleeman 
was  not  a  trustee  of  an  express  trust;  but 
by  his  purchase  of  them  he  became  clothed 
by  operation  of  law  with  a  constructive  or 
implied  trust  only,  as  held  by  this  court  in 
Jones  ▼.  Graham,  36  Ark.  400.  See,  also, 
Harris  v.  King,  16  Ark.  124.  The  general 
mle  is  that  the  statutes  wUl  bar  a  c<mi- 
stmctive  trust.  EDndman  v.  O'Connor,  54 
Ark.  627,  16  8.  W.  Rep.  1052.  Counsel  in 
argument  have  ui^g;ed  no  ground  for  relief  as 


to  the  other  tracts,  and  we  find  none  dis- 
closed by  the  record.  The  decree  of  the 
court  below,  in  so  far  as  it  is  inconedstent 
with  this  opinion,  is  reversed,  and  the  case 
will  be  here  dismissed,  at  the  cost  of  plain- 
titts. 

MANSFIELD,  J.,  behig  dlsqnalltied,  did  not 
sit  in  this  caiue. 


JOHNSON  V.  STATE. 

(Supreme  Court  of  Arkansas.    July  1,  1893.) 

Ji'STiFiABLE  Homicide— Instkdctioss. 

1.  An  instruction  excuBing  homicide  on  the 
ground  that  deceased  was  making  an  attack  on 
defendant  under  circumstances  indicating  an 
intention  to  take  life  or  do  great  bodily  harm, 
or  if  it  so  appeared  to  defendant  as  a  reasona- 
ble man,  and  the  circumstances  wei%  such  as 
to  exci^  the  fears  of  a  reasonable  man,  is  too 
broad  and  unqualified,  as  it  must  appear  that 
the  danger  is  not  only  Impending,  but  so  press- 
ing and  urgent  as  to  render  the  killing  neces- 
atiiy. 

2.  An  instrnctioD  denying  defendant  the 
right  of  self-defense  if  he  was  the  assailant, 
though  he  afterwards  abandoned  the  conflict  in 
good  faith,  and  did  not  kill  till  forced  to  do  so, 
is  erroneous. 

3.  Where  defendant's  wrongful  acts  bring 
on  a  difficulty,  the  fact  that  he  is  an  officer, 
and  in  the  course  of  the  difficulty  attempts  to 
arrest  deceased,  will  not  avail  him  as  a  defense. 

Appeal  from  circuit  court,  Faulkner  coun- 
ty; Robert  J.  Liea,  Judge. 

J.  S.  Johnson  was  convicted  of  murder, 
and  appeals.     Reversed. 

J.  H.  Harrod,  for  appellant  James  P. 
Olark,  Atty.  Oen.,  for  the  State. 

HUGHES,  J.  The  appellant,  J.  S.  John- 
son, was  convicted  of  murder  in  tiie  second 
degree  for  the  killing  of  one  Williams,  and 
has  appealed  to  this  court  The  killing  was 
not  denied,  but  the  defendant  contends  that 
It  was  done  in  self-defense.  The  defendant 
was  at  the  time  of  the  killing  the  constable 
of  the  township  in  which  the  killing  occurred, 
and  contends  that  at  the  time  he  killed  the 
deceased  the  deceased  was  advancing  upon 
him  with  a  drawn  stick,  and  striking  at  him, 
because  the  defendant  as  constable,  had  told 
him  he  would  arrest  him,  and  had  told  him 
to  consider  himself  under  arrest  for  an  as- 
sault, which  he  contends  the  deceased  bad 
made  upon  Manning,  a  brother-in-law  of  the 
defendant,  to  prevent  the  said  Manning  from 
taking  from  the  possession  of  the  deceased  a 
plow  that  belonged  to  the  defendant,  the  pos- 
session of  which  he  contends  the  deceased 
had  taken  without  right  and  without  his 
consent 

So  much  of  the  evidence  as  will  throw 
light  upon  the  declarations  of  law  given  and 
refused  by  the  court  at  the  trial,  only,  will 
be  stated  in  substance  as  it  appears  in  the 
abstract  of  appellant,  which  is  admitted  by 
the  state  to  he  correct.  Williams,  the  de- 
ceased, was  a  share  cropper  on  the  place  of 
J.  F.  Johnson,  the  father  of  the  appellant. 
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whose  contract  with  WllUuns  was  that  he 
would  furnish  him  with  team  and  tools  to 
cultivate  his  land.  J.  S.  Johnson,  the  appel- 
lant, was  also  cultlrating  land  on  the  farm, 
and  owned  his  tools.  The  deceased  bad 
taken  the  defendant's  plow  without  the  de- 
fendant's consent  The  defendant  had  gone 
to  the  deceased,  and  got  his  plow,  and  In- 
formed the  deceased  that  he  would  need  the 
plow  for  several  day&  On  returning  to  his 
field  early  the  next  morning,  the  defendant 
found  that  his  plow  had  been  taken  away, 
and  thought  from  tracks  he  saw  that  the  de- 
ceased had  taken  it  again.  He  returned  to 
his  father's  house,  and  told  him  that  the  de- 
ceased had  his  plow,  and  requested  his  father 
to  get  the  plow,  reminding  him  that  it  was 
his  duty  to  furnish  the  deceased  with  tools. 
The  father  of  the  defendant  thereupon  re- 
quested his  son-in-law,  Manning,  to  go  and 
get  the  plow,  saying  that  the  deceased  was 
friendly  to  Manning.  Manning,  who  was  on 
a  visit  with  his  wife  and  child  to  his  father- 
in-law,  and  was  about  ready  to  start  home, 
said  be  would  not  go  If  there  was  to  be  any 
trouble,  but,  being  assured  by  the  defendant 
that  there  would  be  no  trouble  upon  his  part, 
consented  to  and  did  go  to  the  field,  where 
the  deceased  was  plowing,  which  was  per- 
haps about  100  yards  from  the  residence  of 
J.  P.  Johnson.  The  defendant  followed  be- 
hind Manning,  and  th^re  is  evidence  tending 
to  show  that  Wash  Johnson,  the  brother  of 
the  defendant,  also  went  along  with  them. 
They  approached  the  deceased  as  he  came  to 
the  end  of  a  cotton  row  in  which  he  was 
plowing,  as  it  appears,  with  the  defendant's 
plow.  They  spoke  to  the  deceased,  saying 
"Good  momlBg,"  axtd  Manning  said,  "Tou 
are  plowing  her  out,"  to  which  the  deceased 
replied,  "Yes."  Manning  then  said  to  WU- 
liams  that  Mr.  Johnson  sent  him  over  to  get 
the  plow,  and  to  say  to  him  that  he  would 
get  blm  another  plow  If  he  wanted  another. 
WUIiama  replied  that  he  would  not  let  the 
plow  go  till  he  got  another.  Manning  there- 
upon stepped  forward,  according  to  the  tes- 
timony of  Williams'  wife,  who  states  that 
she  was  present,  and  said:  "My  name  la 
Manning.  Dont  you  know  me?"  and  as  he 
said  this  stooped  to  unhltdli  the  horse  of  the 
deceased  from  the  plow,  and  Williams  then 
drew  a  stick;  and  Mrs.  Williams  says: 
"And  then  Jim  and  Wash  Johnson  drew  their 
pistols,  [the  defendant  was  called  familiarly 
Jim  Johnson.]  Manning  picked  up  tiie  plow, 
and  Jim  said  to  him,  'Put  down  the  single- 
tree,' and  Miuming  did  It  Manning  then 
started  off  with  the  plow,  and  the  defendant 
told  him  to  put  down  the  plow,  and  take  Hae 
stick  away  firom  WlUlama.  Jim  said  to  Mr. 
Williams,  "OoQsIdw  yourself  under  arrest,' 
and  Mr.  WUUams  sold,  'I  will  not  be  arrest- 
ed by  yon,'  and  thea  Jim,  the  defendant, 
fired."  Mrs.  Williams,  who  was  the  only 
person  tMnesent  save  the  deceased,  Manning, 
Jim  and  Wash  Johnson,  says,  when  the  sec- 
ond diot  waa  fiied,  that  her  husband,  the  de- 


ceased, was  falUng,  and  was  upon  the  ground 
when  the  lost  shot  was  fired,  and  that  he  ex- 
pired immediately;  that  at  the  first  shot  they 
were  10  feet  apart  It  appeai-ed  that  there 
had  previously  been  some  bad  feeling  be- 
tween the  defendant  aad  Williams,  the  de- 
ceased, and  that  the  defendant,  some  time 
previous  to  the  killing,  had  been  told  that 
WUUams  had  threatened  his  life,  and  that 
Johnson  had  said  that  he  did  not  want  any 
trouble,  and  would  mind  his  business,  but 
that  he  was  on  his  own  premises,  and  did  not 
propose  to  be  vwx  off.  The  d^endant,  in 
bis  testimony,  states  that  when  Manning 
stuped  up  to  the  plow,  next  to  the  horse, 
"WiUlams  picked  up  a  stick,  and  stepped  to- 
ward Manning;"  that  he  toiu  Wilhums  to 
lay  the  stick  down;  that  he  was  not  going  to- 
have  any  trouble,  and  for  him  to  behave 
himself.  He  said,  "I  told  him  if  he  did  not 
put  bis  stick  down,  I  would  arrest  him. 
He  said,  'Yon  will  have  to  call  In  some  of 
your  n^hbors  to  help  you.'  I  told  him 
again.  If  he  did  not  lajr  down  his  stick  I 
would  arrest  him.  He  started  toward  me 
with  his  stick,  drawn,  and  advanced  toward 
me,  and  I  told  him  to  stop,  but  still  he  came 
on.  He  came  very  close,  striking  at  me  with 
his  stick,  when  I  shot  the  first  time.  He 
struck  again,  and  I  shot  the  second  time. 
I  was  preimrlng  to  shoot  again,  when  I  saw 
he  was  bit  *  *  *  I  was  con8tal>le  of  the- 
township,  and  carried  my  pistol  all  the  time, 
because  I  thought  I  had  a  right  to  do  so. 
My  brother,  Wa.sfa,  did  not  go  over  with 
Manning  and  myself." 

There  was  some  testimony  tending  to  con- 
tradict Mrs.  WUUams,  and  to  show  that  she 
was  not  present  when  the  shooting  occurred, 
but  that  she  came  up  Immediately  after- 
wards. There  was  evidence  tending  to  show 
that  the  sUdc  whidi  WlUiams  had  at  the 
time  he  was  shot  was  about  as  long  as  a 
man's  arm,  about  3  Indies  wide. at  one  eaA, 
about  m  at  the  other,  and  about  1  Inch  thick, 
"of  heart  pine,  and  good  weight;"  and  a  wit- 
ness said:  "I  think  it  would  have  weighed 
four  or  five  pounds.  I  had  h<dd  of  the  stick. 
I  think  a  fatal  blow  could  be  given  with  it 
tai  the  hands  of  a  man  with  ordinary 
strength." 

The  court  gave  the  jury  the  following  in- 
struction at  the  Instance  of  the  attorney  for 
the  state,  over  the  obJecti<m  of  the  defend- 
ant, to  which  he  excited,  to  wit:  "The 
jury  Is  Instructed  that  a  man  cannot  bring 
about  a  quarrel  or  rencounter,  and  thesx  jus- 
tify himself  under  the  law  of  self-defense, 
unless  he  in  good  faith  endeavored  to  aban- 
don the  difilculty,  and  did  all  within  his  pow- 
er consistent  with  his  safety  to  avert  the 
necessity  of  killing  before  the  mortal  injury 
was  inflicted;  and  if  the  jury  brieves  from 
the  evidence  that  the  defendant,  being 
armed  with  a  deadly  weapon,  went  either 
alone  or  with  Thad  Manning  and  Wajdt 
Johnson,  or  either  of  them,  to  the  field 
where  the  deceased,  WUllams,  was  plowing. 
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for  the  purpose  of  getting  a  plow,  Inteoding, 
1/  WilUnms  would  not  give  It  up  to  him,  to 
take  It  by  force,  and,  if  Williams  resisted, 
to  kUl  bim,  and  that  WUliams  did  resist, 
and  the  defendant  shot  and  killed  him,  then 
the  defendant  cannot  justify  himself  imder 
the  law  of  self-defense,  and  such  killing 
would  be  murdH'  In  the  first  degree,  unless 
h«  had  in  good  faith  abandoned  the  affray, 
and  done  all  in  his  power,  consistent  with 
his  safety,  to  avoid  the  danger,  and  avert  the 
necessity  of  the  killing,  t)efore  the  mortal  in- 
jury was  given."  This  instruction  is  not 
sabetivntially  defective,  and  there  Is  not  re- 
versible error  In  it 

The  court  refused  the  third,  the  sixth,  and 
seventh  tostmctions  asked  for  by  the  de- 
fendant and  refused  the  eighth  as  asked, 
but  modlfleA  It,  and  gave  it  aa  modifled, 
to  all  which  the  defendant  excepted.  We 
do  not  discuss  these  Instructions,  because 
we  think  the  law  was  sufficiently  declared 
by  the  court,  as  to  matters  they  were  de- 
signed to  cover,  In  other  Instructions  that 
were  given. 

Exceptions  were  reserved  to  the  court's 
refusal  to  give  the  ninth  instruction  asked 
for  by  the  defendant  without  modification, 
and  to  the  court's  modification  of  it,  and 
giving  it  as  modified.  The  instruction,  as 
requested,  was  as  follows:  "The  defendant 
seeks  to  justify  the  killing  on  the  ground 
that  the  deceased  was  making  an  attack  on 
him  under  such  circumstances  as  Indicated 
an  Intention  to  take  away  his  life,  or  do  him 
great  bodily  injtuy;  and  that  whether  such 
harm  was  intended  or  not,  if  it  so  appeared 
to  the  defendant,  as  a  reasonable  man,  at 
the  time,  and  If  the  circumstances  were  such 
at  the  time  as  to  excite  the  fears  of  a  rea- 
sonable man,  and  the  jury  believe  that  the 
defeudant  really  and  in  good  faith  acted  un- 
der the  Influence  of  such  fear,  and  not  in 
a  spirit  of  revenge,  then  the  killing  would 
be  justifiable."  The  court  modified  the  in- 
struction by  adding  the  following:  "Provid- 
ed he  was  not  the  assailant  or  did  not 
bring  on  the  difficulty,  and  bad  done  aU  with- 
in his  power  consistent  with  bis  safety  to 
avoid  the  danger,  and  to  avert  the  necessity 
of  the  killing  when  the  mortal  injury  was 
given;"  and  gave  the  instruction  as  so  mod- 
ified. This  instruction,  as  was  said  of  a 
similar  instruction  in  Palmore  v.  State,  2ft 
Ark.  266,  was  "too  broad  and  unqualified." 
To  excuse  homicide  It  must  appear  that  the 
danger  is  not  only  impending,  but  so  press- 
ing and  urgent  as  to  render  the  killing 
necessary.  This  idea  was  left  out  of  the  In- 
struction as  asked,  but  this  was  favorable 
to  the  defendant  and  as  to  this  he  could  not 
complain.  But  the  modification  Is  vicious, 
and  prejudicial  to  the  defendant  It  is  tm<> 
as  a  legal  proposition  that  where  a  def'»nd- 
ant  brings  upon  himself  a  difficulty.  In  which 
be  continues  until  he  brings  upon  himself  a 
necessity  to  kill,  the  law  will  not  hold  him 
guiltless;   "yet  it  is  not  to  be  doubted  that 


a  ptsraoa.  accused  of  crime  may  show  in  jus- 
ttflcatlon  that  although  he  brought  upon 
himself  an  imminent  danger,  he,  in  the  pres- 
ence of  that  necessity,  changed  his  mind  and 
conduct,  and  h(mestly  endeavored  to  escape 
from  It,  but  could  not  without  striking  the 
mortal  blow."  There  should  always  be  left 
room  for  repentance  and  the  abandonment 
of  an  evil  or  unlawful  purpose.  People  v. 
Simons,  60  GaL  72.  "This  space  for  repent- 
ance is  always  open,"  says  Bishop,  (1  New 
Grim.  Law,  i  871.)  "When,  therefore,  a 
combatant,  to  abandon  the  conflict,  and  not 
to  gain  fresh  strength  or  a  new  advantage, 
withdraws  as  far  as  he  can,  but  the  other 
will  pursue  him,  if  the  taking  of  life  becomes 
inevi  table  to  save  life,  he  may  lawfully  kill 
his  pursuer;  but  a  mere  colorable  with- 
drawal avails  nothing."  Id.,  note  1;  1  Hale, 
P.  O.  470,  480.  The  modification  to  this  in- 
struction excludes  the  right  of  self-defenae 
where  the  defendant  is  the  assailant, 
though  he  abandons  the  conflict  in  good 
faith,  and  strikes  the  fatal  blow  thereafter 
only  to  save  his  own  life,  or  to  prevent 
great  bodily  harm  being  inflicted  upon  him. 
The  bwti-uction  told  the  jury  In  effect  that, 
if  the  defendant  was  the  assailant,  that  fact 
cut  him  off  from  the  right  of  self-defense, 
though  he  afterwards  abandoned  the  con- 
flict in  good  faith,  and  did  not  kUl  tiU 
forced  to  do  so  by  an  actual,  impending,  and 
pressing  necessity,  or  by  the  appearance  of 
such  a  necessity,  which  was  sufficient  to 
excite  the  feais  of  a  reasonable  man  that  his 
Ufe  was  in  danger,  or  that  he  was  in  danger 
of  great  bodily  harm,  and  that  there  was  no 
escape  from  the  danger  but  by  slaying  his 
antagonist  For  the  error  in  giving  this  in- 
structi(m   the  judgment   must   be   reversed. 

The  tenth  instruction  is  obnoxious  to  the 
objection  to  the  ninth  before  it  was  modified. 
There  was  no  error  in  refusing  It 

The  modification  of  the  twelfth  instruc- 
tion was  not  prejudicial. 

The  fourteenth  Instruction,  as  modified, 
involves  some  close  questions  of  law,  upon 
which  the  decisions  are  not  harmonious;  but, 
as  a  Majority  of  the  court  are  of  the  opinion 
that  the  theory  sought  to  be  embodied  in 
said  instruction  before  it  was  modified,  that 
the  defendant  was  acting  In  his  official  char- 
acter m  seeking  to  preserve  the  peace  when 
he  fired  the  fatal  shot,  or  that  he  lUlled  the- 
defendant  in  attempting  to  arrest  him  for  a 
breach  of  the  peace,  has  support  in  the  evi- 
dence, we  refrain  from  discussing  it  That 
Instruction,  as  asked,  is  as  follows:  "You 
are  instructed  that  If  you  find  from  the  evi- 
dence that  the  defendant  was  a  consuiblc,. 
and  the  deceased  was  making  an  assault  up- 
on Manning  In  defendant's  presence,  the  de- 
fendant had  the  right  to  arrest  the  deceased." 
The  court  refused  this  instruction  as  asked, 
and  modified  the  same  by  adding  at  the  end 
thereof  the  following:  "Provided  deceased 
was  not  justifiable  in  the  assault;  and  he 
would  be  justifiable  in  the  assault  if  neces- 
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sary  to  prevent  Manning  from  taking  from 
him  the  plow  without  his  consent."  The  de- 
fendant excepted  to  the  refusal  of  his  In- 
stractlon  as  asked,  and  excepted  to  the 
abOTe  modification,  and  giving  the  same  as 
modified.  When  the  court  oame  to  Instruct 
the  Jury,  after  reading  the  above  Instruc- 
tion as  alM>ve  modified,  It  verbally  added  the 
following  statement  to  the  Jniy:  "Provided 
the  deceased  used  no  more  force  than  was 
necessary  to  repel  the  unlawful  force  used 
against  him."  To  this  verbal  statement  of 
the  court  the  defendant  at  the  time  except- 
ed. A  majority  of  the  Judges  think  the  in- 
struction was  wrong  as  asked,  and  that  the 
modification  neutralized  it,  and  that,  as 
modified,  It  was  harmless.  It  Is  the  opin- 
ion of  the  majority  of  the  court  that.  If  the 
wrongful  acts  or  conduct  of  the  defendant 
brought  on  the  difficulty,  he  could  not  take 
dielter  behind  his  character  as  an  officer, 
but  that  he  stood  as  any  other  person,  with- 
out the  right  to  claim  anything  in  that  diffi- 
culty by  reason  of  the  fact  that  he  was  an 
officer. 

The  sixteenth  Instruction,  as  modified,  Is 
not  prejudicial,  and  there  was  no  error  in 
giving  It 

For  the  error  In  giving  the  ninth  instruc- 
tion, as  modified,  the  Judgment  Is  reversed, 
and  the  cause  Is  remanded  for  a  new  trial. 


SMITH  et  al.  v.  CROSBY  et  a1. 
(Supreme   Court   of    Texas.    June    16,    1883.) 

Lbvt  on  Rbaltt— Sheriff's  Dkbd— Bdfficibsct 
OF  Desckiption-. 
A  levy,  sale,  and  sheriff's  deed  of  "all 
the  right,  title,  and  interest  of  defendant 
•  •  •  in  and  to  league  No.  6,  Galveston 
county,  originally  granted  to  B.,  and  known 
as  the  'Virginia  Point  League,'  "  is  sufficient  to 
convey  whatever  interest  defendant  has  in  such 
league.    2S  S.  "Vfr.  Rep.  1042,  affirmed. 

Certificate  of  dissent  from  court  of  dvil 
appeals,  first  supreme  Judicial  district 

Trespass  to  try  title  by  Mollie  Terry  Smith 
and  others  against  Mildred  M.  Crosby  and 
others.  Judgment  for  defendants.  Plain- 
tllCs  appeaL  Affirmed  by  court  of  appeals, 
and  certified  to  supreme  court.    Alfirmed. 

Robt  G.  Street  and  Scott  Levi  &  Smith, 
for  appellants.  S.  S.  Hanscom  and  Willie, 
Campbell  &  BaUinger,  for  appellees. 

STATTON,  C.  J.  The  adverse  parties 
claim  through  J.  Mayrant  Smith,  and.  If 
the  sheriff's  sale  passed  his  Interest  In  the 
Bundick  league,  then  appellant  has  no  right 
for  she  claims  through  a  conveyance  made 
by  him  since  the  sale  by  the  sherlft  was  con- 
summated. The  ancestor  of  J.  Mayrant 
Smith,  defendant  In  execution,  owned  an 
undivided  interest  In  the  Samuel  C.  Btm- 
dlck  league,  which  was  partitioned  through 
a  decree  of  the  district  court  for  Galveston 
county  prior  to  the  levy  and  sale  under 
execution    through    which    appellees   claim. 


but  the  decree  partitioning  the  land  was 
not  recorded  until  long  after  the  sherifTs 
sale.  By  the  partition  decree,  a  partlcnligr 
part  of  the  league  was  set  apart  by  J. 
Mayrant  Smith  and  coheir,  and,  under  this 
state  of  facts,  it  is  contended  that  the  levy, 
sale,  and  sheriff's  deed  did  not  pass  to  the 
purchaser  his  interest  in  the  league.  The 
levy  Indorsed  on  the  execution,  In  so  far  as 
It  described  the  land,  was  as  follows:  "AH 
the  right  title,  and  Interest  of  the  defendant 
J.  Mayrant  Smith  In  and  to  league  No.  6, 
Galveston  county,  originally  granted  to 
Samuel  0.  Bundick,  and  known  as  'Virginia 
Point  League.'"  The  advertisement  under 
which  the  sale  was  made  was  not  produced, 
but  the  description  of  the  land  contained  In 
the  sherUTs  deed,  under  which  appellees 
claim,  was  the  same  the  levy  indorsed.  It 
Is  not  claimed  that  the  description  of  the 
league  was  In  any  respect  uncertain  or  In- 
accurate, but  It  is  contended  that  the  levy, 
sale,  and  deed,  for  want  of  more  particular 
description  of  part  sold,  did  not  pass  title 
to  the  purchaser  to  any  part  of  the  league 
owned  by  defendant  In  execution.  In  the 
absence  of  evidence  to  the  contrary,  it  must 
be  taken  as  true  that  the  sheriff  took  the 
necessary  steps  required  by  law  to  make 
a  valid  sale,  and  did  sell  all  he  was  author- 
ized by  the  levy  to  sell. 

It  seems  to  be  contended  that  the  words 
"all  the  right  title,  and  Interest  of  the  de- 
fendant" in  and  to  the  league  of  land  de- 
scribed In  the  levy  nud  sheriff's  deed  should 
not  be  given  the  same  effect  as  would  words 
declaring  expressly  that  the  land  Itself  was 
levied  upon,  sold,  and  conveyed;  but  we 
cannot  concur  in  this.  The  words,  as  de- 
scriptive of  the  estate  and  quantity  of  land 
levied  upon,  sold,  and  conveyed,  must  be 
given  the  same  effect  as  would  be  given 
to  them  in  a  conveyance  voluntarily  exe- 
cuted by  an  owner  or  claimant  of  land. 
Nearly  three  centuries  ago  it  was  said:  "If 
a  man  be  seised  of  laud  in  fee  simple,  or 
for  life,  or  have  an  estate  In  It  for  years, 
by  statute  merchant,  staple,  elegit,  or  the 
like,  and  he  grant  all  his  estate,  or  all  his 
right  or  all  his  title,  or  all  his  Interest  of 
and  in  the  land,  by  this  grant  all  his  es- 
tate, and  as  much  as  he  is  able  to  grant 
doth  pass."  Shep.  Touch.  98;  Elph.  Intei-p. 
Deeds,  205.  This  is  one  of  the  fixed  rules 
regulating  conveyances.  When  an  owner 
of  land,  whatever  his  estate  may  be,  con- 
veys "all  his  right"  therein,  he  passes  to 
the  person  to  whom  tlie  conveyance  is  made 
the  same  right  he  held  as  fuUy  as  he  could 
by  words  which  in  terms  purported  to  con- 
vey the  land.  Conveyance  of  right  in  and 
to  property  necessarily  transfers  the  prop- 
erty in  so  far  as  owned  by  the  person 
making  the  conveyance.  When  the  owner 
of  land  conveys  "all  his  title"  in  and  to  It 
he  necessarily  brings  about  the  same  re- 
sult When  he  conveys  his  "Interest"  in 
and  to  land,  he  transfers  whatever  owner- 
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ship  be  has  measurtid  by  estate  and  area 
-of  Interest  For  a  long  time  past,  from  so- 
licitude to  use  words  that  would  embrace 
every  conc^yable  interest  In  lands,  it  has 
been  usual  to  conrey  "all  the  -  rl^t,  title, 
^nd  Interest  in  and  to"  land  described  in 
a  deed;  and  when  such  words  are  used, 
without  other  words  limiting  their  effect, 
they  must  be  held  to  conyey  the  land  as 
fully  as  if  It  wai^  owned  by  the  maker  of  the 
deed.  If  he  owned  the  entire  tract  de- 
scribed in  the  deed  in  fee  simple,  that  passes 
to  the  vendee.  If  he  owned  a  less  estate 
in  the  entire  tract,  that  passes.  If  he  owned 
In  fee  simple  or  lesser  estate  only  a  part  of 
the  tract  described,  whatever  he  owned 
passes.  If  he  owned  an  undivided  interest 
in  the  whole  tract  described,  or  only  in 
part  of  it,  that  wMch  he  owned  wUl  pass. 
The  same  rule  applies  to  Uena,  sales,  and 
conveyances  made  by  sheriffs  In  obedience 
to  executions,  unless  there  be  some  rule 
of  law  making  them  exceptions.  In  Brown 
V.  Smith,  7  B.  Mon.  362,  the  rule  was  thus 
-announced:  "The  objection  made  to  the 
terms  of  the  levy,  as  being  upon  the  right, 
title,  and  interest  of  Johnson  in  the  land, 
-and  not  upon  the  land  itself,  is  untenable. 
The  distinction  is  but  nominal,  and  has  been 
too  frequently  disregarded  in  making  levies 
and  sales  for  it  to  be  now  questioned 
whether  a  levy  and  sale  in  either  mode  is 
-not  sufficient,  with  the  sheriff's  deed,  to  pass 
to  the  purchaser  such  title  as  the  defendant 
bad  subject  to  execution."  The  same  ruling 
was  made  in  Humphrey's  Ex'r  v.  Wade,  81 
Ky.  400,  1  S.  W.  Eep.  64a  In  Woodward 
T.  Sartwell,  129  Mass.  214,  attachment  was 
levied  on  "all  the  right,  title,  and  interest" 
of  the  defendant  in  a  tract  of  land,  and  it 
was  held  to  be  valid.  The  court  said:  "The 
lend  itself  may  b»  conveyed,  or  the  rig^t, 
title,  and  interest  of  the  debtor  in  the  same 
may  be  conveyed,  and,  if  the  latter  form 
of  deed  is  used  by  the  officer,  such  estate 
as  the  debtor  had  in  the  premises  at  the 
time  of  the  attachment  would  pass.  •  •  • 
The  deed  to  the  purchaser  recites  the  attach- 
ment, the  seiinire,  the  notices,  and  the  sale, 
and  conveys  the  right,  title,  and  interest 
which  the  said  Wales  Ii.  Egerton  had  at 
the  time  when  the  same  was  attached  as 
aforesaid  in  and  to  the  following  described 
real  estate.  We  are  of  opinion  that  this 
was  a  sufficient  deed  to  the  premises.  It 
-was  sufficient  to  describe  what  was  to  be 
sold— the  right,  title,  and  inferest  of  W.  L. 
Egerton— on  the  day  of  the  attachment,  and 
thf  fleed  of  the  same  conveyed  that  which 
-was  attached."  In  Vilas  v.  Reynolds,  6  Wis. 
229,  the  levy  of  an  execution  on  land  was 
upon  the  "right  and  interest"  of  the  de- 
fendant, which  was  held  to  be  sufficient. 
The  same  ruling  was  made  in  Millett  v. 
Blake,  81  Me.  631,  18  Atl.  Rep.  293;  Parks 
V.  Watson,  29  Mo.  108;  Lewis  v.  Chapman, 
59  Mo.  381;  McLaughUn  v.  Shields,  12  Pa. 
St:  287;  Swan  v.  Parker,  7  Yerg.  490.    The 


statute  provides:  "When  a  sale  has  Deen 
made,  and  the  terms  thereof  complied  with, 
the  officer  shall  execute  and  deliver  to  the 
purchaser  a  conveyance  of  all  the  right, 
title,  interest,  and  claim  which  the  defend- 
ant in  execution  had  in  and  to  the  prop- 
erty sold."  Rev.  St  art.  2316.  The  word 
"claim"  does  not  add  anything  to  the  cer- 
tainty or  extent  of  a  levy,  or  to  a  conveyance 
made  in  pursuance  of  a  sale  made  under 
It  The  rule  that,  in  sales  under  execution 
and  in  like  sales,  the  land  sold  must  be 
designated  with  reasonable  certainty,  is  as 
fully  recognized  in  this  state  as  elsewhere, 
but  there  may  be  a  seeming  conffict  in  the 
decisions  made  in  the  different  states  as 
to  what  amounts  to  a  sufficient  designation. 
It  has  been  held  that  a  sale  by  a  sheriff  of 
an  tmdeslgnated  part  of  a  larg»  tract  of 
land,  there  being  no  means  of  distinguish- 
ing the  part  sold  from  the  remainder.  Is 
void.  Among  the  cases  so  holding  are  the 
following:  Wofford  v.  McICinna,  28  Tex. 
86;  Norris  v.  Hunt,  51  Tex.  609;  Wooters 
▼.  Ariedge,  64  Tex.  395;  Pfeiffer  v.  Lindsay, 
66  T«.  128,  1  S.  W.  Rep.  264.  In  these 
and  like  cases  no  description  of  the  land 
was  given  to  which,  with  safety,  might  ex- 
trinsic evidence  be  applied  for  the  purpose 
of  locating  it  upon  the  ground.  In  that 
class  of  cases  extrinsic  evidence  could  not 
be  received,  simply  because  there  Is  no  gen- 
eral, yet  accurate,  designation  of  the  land 
given  in  the  levy  and  deed  by  which  ex- 
trinsic evidence  must  be  controlled.  In  such 
cases,  to  admit  extrinsic  evidence  to  show 
the  unexpressed  intention  of  the  officer 
would  be  to  make  that  operative  as  a  con- 
veyance, instead  of  the  deed.  In  Wilson  v. 
Smith,  60  Tex.  365,  the  levy  and  conveyance 
was  on  and  of  "one  hundred  and  sixty  acres 
of  land,  being  a  part  of  the  homestead  tract 
of  said  James  Bankston,  exclusive  of  two 
hundred  acres  exempt  by  law."  The  homo- 
stead  tract  embraced  about  860  acres  of 
land,  but  the  exempt  200  acres  had  not 
been  designated.  The  levy  and  conveyance 
were  held  not  to  be  void.  "It  was  not  a 
sale  of  so  many  acreq  out  of  a  larger  tract, 
with  no  means  of  fixing  or  locating  the 
land  sold,  then  or  afterwards,  but  was  a 
sale  of  that  part  of  the  tract  remaining 
after  the  homestead  was  laid  off." 

That  extrinsic  evidence  may  be  introduced 
to  clearly  locate  and  identify  land  passing  by 
a  sheriff's  deed,  containing  an  accurate,  but 
general,  description,  ought  not  to  I>e  contro- 
verted, and  is  not  an  open  question  in  this 
court.  Wilson  v.  Smith,  50  Tex.  370;  Gid- 
dlngs  V.  Day,  84  Tex.  608,  19  S.  W.  Rep.  682. 
The  rule  in  this  respect  is  the  same  whether 
the  deed  be  one  executed  by  a  Sheriff  after 
a  sale  under  executicm,  or  one  voluntarily  ex- 
ecuted by  the  owner  of  the  land.  The  sher- 
iff's levy  and  deed  are  not  ambiguous,  in  the 
sense  that  there  is  uncertamty  as  to  the 
meaning  of  the  language  used  in  describing 
the  land  levied  upon  and  sold;  for  tlukt  can 
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baye  bat  one  meaning,  which  is  that  Ihe 
sheriff  levied  upon,  sold,  and  conveyed  to  the 
purchaser  every  interest  in  the  league  of 
land  described  which  the  defendant  in  exe- 
cution had  at  the  time  the  levy  was  made. 
There  are  a  few  decisions  that  se^n  to  sustain 
the  proposition  that  a  levy,  sale,  and  convey- 
ance made  by  a  sheriff  under  execution  of 
the  "interest"  of  the  debtor  in  a  tract  of 
land  described  wUl  not  pass  title  to  so  much 
of  the  land  as  he  owned.  Those  decisions 
seem  to  stand  not  so  much  upon  the  uncer- 
tainty of  the  land  levied  upon  and  conveyed 
as  upon  a  rule  of  public  policy,  deemed  nec- 
essary for  the  protection  of  the  right  of  the 
debtor.  In  Whately  v.  Newsom,  10  Ga.  74, 
the  levy  was  on  "all  John  Whately's  interest 
In  lot  of  land,  number  not  known,  the  place 
whereon  said  Whately  now  lives."  The  deed 
conveyed  "the  interest  of  John  Whately  In 
lot  of  land  No.  271,  first  district  of  said  coun- 
ty" (Macon.)  There  was  no  controversy  as 
to  the  lot  on  which  Whately  Uved  being  lot 
No.  271,  as  described  in  the  oonTeyanoe;  but 
It  was  contended  that  a  levy,  sale,  and  con- 
veyance of  Whately's  interest,  wlthoot  stat- 
ing what  that  was,  would  not  pass  title.  In 
disposing  of  the  case,  the  court  said:  "Does 
the  sheriff's  deed  sufficiently  describe  the 
land,  so  as  to  enable  the  purchaser  to  main- 
tain ejectment  for  its  recovery?  We  think 
not  The  interest  only  of  Whately  in  the  lot 
was  levied  on  and  sold,  and  conveyed  by  the 
deed,  without  specifying  wliat  that  interest 
was;  whether  a  mere  possesslcHi,  a  term,  a 
fee,  a  succession,  remainder,  <x  any  other  es- 
tate, or  whether  ta  the  whole  or  a  part  onty 
of  the  land.  Upon  principle  and  policy,  as 
well  as  authority,  we  are  clear  that  this  de- 
fect is  fatal."  After  stating  that  a  debtor's 
interest  might  be  sold  under  execution,  the 
court  saiti:  "When  the  attempt  is  made  to 
levy  and  sell  that  Interest,  sIuNild  it  not  be 
described  in  such  a  way  as  that  the  creditor, 
debtor,  and  public  may  all  be  notified  what 
it  is  that  is  selling?"  That  decision  was  fol- 
lowed in  another  case,  in  which  the  levy 
was  upon  "a  certain  and  all  of  the  interest" 
of  the  defendant  la  execution  in  a  lot  de- 
scribed. WilUams  V.  Baynes,  84  Ga.  lie,  10 
S.  E.  Rep.  541.  The  case  of  Jackson  v.  Roee- 
velt,  13  Johns.  07,  Is  cited  as  authority  in  the 
first  of  the  decisions  above  noticed.  In  that 
case  it  appeared  that  a  large  tract  of  land, 
extending  over  several  counties,  was  granted 
to  some  proprietors  by  what  was  Icnown  as 
the  "Hardenburgh  Patent"  The  land  was 
subdivided  time  and  again  between  the  pro- 
prietors and  their  descendants,  when,  after 
half  a  century  from  the  time  the  grant  was 
made,  a  certain  lot  vested  in  one  of  the  heirs 
of  one  of  the  original  proprietors,  who  died, 
leaving  five  children,  against  two  of  whom  a 
Judgment  was  rendered.  Execution,  issued 
under  that  judgment,  was  levied,  but  the 
form  of  the  levy  does  not  appear.  In  the 
sheilff's  deed  the  land  was  described  as  "all 
the  lands  and  tenements  of  Elizabeth  Ellis 


and  Saxeh  Van  Kleeck,  heirs  and  devisees  of 
Laurence  Van  Kleeck,  situated,  lying,  and 
being  In  the  patent  commonly  called  and 
known  by  the  name  of  the  'Hardenburgh 
Patent'  "  Partition,  before  referred  to,  was 
confirmed  by  an  act  of  the  legislature,  had 
been  filed  in  the  office  of  the  secretary  of 
state,  and  was  shown  to  have  been  of  great 
notoriety.  The  sheriff's  sale  and  conveyance 
was  held  Inoperative,  for  vi^nt  of  sufficient 
description  of  the  land.  That  was  an  ex- 
treme case;  and,  in  view  of  its  facts,  it  may 
be  that  each  of  the  sutMli visions,  or,  as  they 
were  termed, 'lots,"  should  have  been  deemed 
seinrate  tracts  of  land,  as  fully  as  though 
each  had  passed  from  the  government  as  a 
separate  grant  The  case  of  Jackson  v.  De 
Lancy,  13  Johns.  538,  is  referred  to  in  sup- 
port of  the  role  announced  in  Whately  v. 
Newsom,  bat  it  has  no  bearing  <m  the- 
question.  la  that  case  the  sheriff  seized  and 
sold  two  separate  tracts  of  land,  for  each  of 
which  a  certain  sum  was  bid  and  paid,  and 
these  were  conveyed  to  the  purchaser;  but 
the  idierifl's  deed  yreat  farther,  and  under- 
took to  convey  "aU  other,  the  lands,  tene- 
ments, and  hereditaments  whereof  the  said 
William  Earl  of  Sterling  was  seised  within 
the  county  of  Ulster."  Lands  embraced 
within  this  general  description  were  in  con- 
troversy, and  the  court  simply  held  that  the 
dieriff  could  not  pass  title  to  land  he  had 
nelttter  seised  nor  sold.  In  the  course  of  the 
opinion,  however,  it  was  said  "that  the  sher- 
iff canot  sell  any  land  on  execution,  bat  sndi 
as  the  creditor  can  oiable  him  to  describe 
with  reasonable  certainty,"  and  with  this 
statement  no  fault  can  be  found,  for  it  does 
not  undertake  to  determine  what  would  be 
such  reasonable  certainty.  The  law  does  not 
require  tiiat  In  such  sales  the  description 
must  be  such  that  tlie  land  may  be  identified 
by  Inspection  of  the  levy  and  deed,  and  if  the 
description  be  general,  but  sufficiently  accu- 
rate to  enable  parties  to  identify  the  land 
levied  upon  and  conveyed,  by  the  use  of  such 
means  as  would  be  admissible  in  a  court  of 
jastice  for  that  purpose,  then  the  description 
should  be  deemed  sufficient  In  one  of  the 
cases  referred  to,  it  is  said  that  the  descrip- 
tion must  be  such  "as  that  the  creditor, 
debtor,  and  public  may  all  be  notified  what 
it  is  that  Is  selling."  In  anothw,  that  the 
officer  must  "so  locate  the  lands  as  to  afford 
means  to  the  bystanders  and  bidders  of  in- 
forming themselves  as  to  the  value;"  while  in 
another  it  is  said  that  "the  policy  of  the  law 
requires,  not  that  thereshould  exist  the  means 
of  showing  at  some  future  time  what  is  other- 
wise indefinite  and  uncertain,  but  that  at  the 
time  of  sale,  it  should  be  within  the  power 
of  all  who  are  by  the  notice  Invited  to  be- 
come bidders  to  know  what  was  offered,  and 
that  it  should  not  be  left  to  be  surmised  or 
guessed  at  some  future  time  aa  to  what  the 
officer  Intended  to  seU."  Herrlck  v.  Morrill, 
37  Minn.  254,  33  N.  W.  Rep.  849. 
If  the  general  description  given  he  acoo- 
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rate,  and  sndi  that,  following  and  applying 
it,  purehasw*,  by  the  use  of  that  diligence 
and  care  usually  exercised  In  examlnina 
title  and  ascertaining  the  value  of  land  they 
^■ontemplate  purchasing,  may  ascertain  what 
particular  l.ind  or  interest  in  it  is  offered 
for  sale,  can  It  be  said  that  such  persons 
have  not  present  means  of  knowing  what  is 
offered  for  sale?  Can  it  be  said,  when  land 
or  Interest  in  it  is  so  described  that  bidders 
bare  not  means  of  informing  themselves  of 
Its  value,— when  so  described,  can  it  be  said 
that  creditor,  debtor,  and  the  public  are  sot 
notified  of  what  is  to  be  sold?  If  we  de- 
-cide  this  case  upon  the  w^gfat  of  authority, 
we  must  hold  that  under  the  description  of 
"right,  title,  and.  interest"  in  the  league  of 
land  passed  every  Interest  held  by  the  de- 
fendant In  execution.  If  we  decide  in  ae- 
-oordance  with  reason,  keeping  in  view  the 
rlgjit  of  debtors  to  have  their  property  fairly 
«old,  of  purcbaserB  to  know  ■what  they  are 
buying,  aitd  also  the  right  of  creditors  to 
subject  the  debtor's  itroperty  to  sale  in  pay- 
ment of  his  debts,  we  are  forced  to  the 
same  oonduaioa.  The  impropriety  of  re- 
<iairing  a  creditor  to  so  describe  a  tract  «t 
land,  or  interest  in  It  owned  by  the  debtor, 
that  its  locality,  or  the  Interest  therein,  may 
t)e  determined  from  that  description,  is  well 
lUnstrated  by  the  facts  of  this  case.  The 
law  contemplates  that  the  owners  of  land 
win  place  evidence  of  right  on  record,  so 
that  aU  persons  dealing  with  it  may  know 
bow  the  title  stands;  and  a  fiillure  to  record 
may  result  in  loss  to  the  owner,  if  the  land 
passes  into  the  hands  of  an  innocent  par- 
■chaaer.  A  person  desiring  to  know  what.  If 
any,  interest  J.  Mayrant  Smith  had  in  the 
league  of  land  described  In  the  levy  and 
4eed  would  go  to  tiiat  record  to  ascertain  his 
right,  and  that  would  inform  him  that  the 
father  of  J.  Mayrant  Smith  owned  an  nn- 
dividcd  interest  in  the  league,  the  extent  of 
which  might  or  migbt  not  be  disposed  by 
the  record.  He  would  then  ascertain  wfaetber 
the  father  was  living,  and,  finding  that  he 
v.-as  dead,  would  then  inquire  who  inherited 
the  estate  or  took  it  by  devise.  If  the  prop- 
erty was  disposed  of  by  will,  from  that  he 
might  ascertain,  most  freqoently,  in  what 
proportion  two  or  more  devisees  took  the 
testator's  interest  in  the  land,  or  whether 
It  went  only  to  one  person.  If  he  ascertaib- 
«d  that  the  father  died  intestate,  an  inquiry 
would  have  to  be  made  as  to  the  persons 
and  number  of  persons  who  hiherited  his 
«state,  and  the  interest  each  one  was  en- 
titled to.  From  this  he  would  ascertain 
that  J.  Mayrant  Smith  had  an  undivided 
Interest  in  the  league;  bat,  If  he  be  a  credit- 
or seeking  to  aabject  that  interest  to  the 
payment  of  his  debt,  must  he  determine 
from  his  own  inquiry  what  the  interest  of 
his  debtor  Is,  and,  at  his  peril,  direct  the 
sheriff  to  levy  on  only  a  specified  undivided 
interest  in  the  league?  We  think  not,  for 
the  creditor  ought  not  to  be  compelled  to 


determine  at  his  peril,  in  such  a  case,  ]nst 
wliat  the  undivided  interest  of  his  debtor 
is.  If  he  ooiiclude  it  to  be  an  undivided 
fourth  interest,  and  it  should  be  so  levied 
upon  and  sold,  and  it  should  afterwards 
appear  that  the  debtor  owned  an  undivided 
half  Interest,  what  would  be  the  effect  of 
the  sale?  If  such  a  salQ  would  pass  the  in- 
terest sold,  it  might  operate  to  the  injury 
of  both  debtor  and  creditor,  while  a  sale  of 
the  actual  int^est  would  have  been  bene- 
ficial to  both. 

The  record  wonld  have  shown  in  eonneo- 
tioa  with  the  Inquiry  as  to  the  death  of  tike 
father  that  J.  Mayrant  Smith  ovraed  an  un- 
divided interest  in  the  aitire  league,  when, 
in  fact,  by  reason  <tf  the  partiticm,  he  owned 
only  an  undivided  interest  in  that  part  of 
the  league  given  to  the  estate  of  his  father 
in  partition.  The  decree  by  wtil<^  the  par- 
tition was  made  was  not  recorded  until 
after  the  levy  and  conveyance  were  made, 
although  required  by  law  to  be  recorded^ 
Under  such  state  of  facts,  was  the  creditor 
imder  obligation  to  cause  the  levy  and  sale 
to  be  made  only  of  the  undivided  interest  in 
the  part  given  to  the  estate  of  the  father 
in  partition?  A  rule  that  would  require 
such  a  procedure  would  not  further  Hie  ends 
of  Justice,  but  wonld  encourage  debtors  to 
withhold  from  record  their  evidence  of  right. 
In  order  that  neither  a  credits  nor  a  sheriff 
could  make,  or  cause  to  be  made,  a  valid 
levy  and  sale  of  real  estate.  The  debtor 
does  not  need  to  be  informed  what  tnt^-est 
he  has  In  a  tract  of  land  accurately  de- 
scribed. He  la  presumed  to  know  the  extent 
of  bis  right  and  its  character,  and  when  all 
his  right,  title,  and  Interest  in  a  tract  of 
land,  sufficiently  described,  is  levied  upon, 
he  must  take  notice  that  a  sale  under  that 
levy  will  pass  all  the  interest  be  has.  No 
prudent  man,  contemplating  the  purchase  of 
land  at  sherifTs  sale  under  execution,  relies 
upon  the  levy  or  proposition  of  the  sheriff  to 
sell  In  determining  what  part  or  interest  in 
a  tract  of  land,  sufficiently  described  in  a 
levy  and  offer  to  sell,  he  will  acquire  right 
to  under  a  purchase;  nor  can  he  claim  that 
It  is  the  duty  of  the  creditor  to  exercise  a 
higher  degree  of  care  for  his  benefit,  in  di- 
recting tSxQ  levy,  than  self-interest  win  in- 
duce the  purdiaser  to  exercise  for  his  own 
protection.  The  purpose  of  advertisement 
is  not  mAeiy  to  give  notice  of  the  time  and 
place  the  aale.wlU  be  made,  but  is  also  to 
afford  persons  desiring  to  purchase  au  op- 
portunity to  examine  title,  and  to  determine 
for  themselves  what  land,  or  interest  in  land, 
they  can  acquire  by  a  purchase.  As  to  this 
they  do  and  mtist  rely  upon  their  own  Judg- 
ments, based  on  such  inquiry  as  they  deem 
proper  to  make,  or  to  cause  to  be  made. 
"The  policy  of  the  law  does  not  require 
cruris  to  sorutinlze  the  proceedings  of  a 
Judicial  sale  with  a  view  to  defeat  them. 
On  the  contrary,  every  reasonable  intend- 
ment will  be  made  in  their  favor,  so  as  to 
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■ecnre,  U  It  can  be  done  conslstoitly  with 
legal  lilies,  the  object  tliey  were  intended  to 
accomplish."  White  t.  Luning,  03  U.  S.  514, 
S23.  The  certainty  necessary  in  the  levy, 
sale,  and  conveyance  of  land  under  execution 
Is  thus  well  stated:  "There  may  not  be 
certainty  to  every  Interest,  nor  is  It  neces- 
sary there  should  be  in  such  a  case.  Cer- 
tainty to  a  general  interest,  such  as  would 
put  the  owners  and  purchasers  upon  in- 
quiry, affording  the  means  of  complete  in- 
formation, Is  all  that  can  be  expected." 
Swan  V.  Parker,  7  Terg.  493.  Decisions  may 
be  found  in  which  It  was  held  that,  under  a 
levy,  sale,  and  conveyance  sudi  as  that 
before  us,  title  to  lots  in  a  town,  within  the 
Krant  generally  described,  would  not  pass; 
and  this  is  in  accordance  with  tbe  statute 
in  force  In  this  state,  which  provides  that 
"If  real  property  situated  in  any  town  or 
city,  taken  in  execution,  consist  of  several 
lots,  tracts,  or  parcels,  each  shall  be  offered 
separately,  unless  the  same  be  not  suscep- 
tible of  a  separate  sale,  by  reason  of  the 
character  of  the  improvements  thereon." 
Rev.  St.  art  2305.  The  statute  further  gives 
a  defendant  the  right,  when  lands  not  sit- 
uated in  a  tovm  or  city  are  taken  hi  execu- 
tion, if  he  be  the  sole  owner,  to  have  them 
sold  in  lots,  upon  conditions  named  in  the 
statute.  Id.  arts.  2306-2308.  Neither  those 
decisions  nor  statutes  can  have  any  bearing 
favorable  to  the  proposition  made  by  appel- 
lants, to  the  effect  that  no  valid  sale  could 
be  made  of  the  Interest  of  the  debtor  In 
the  league  unless  it  was  in  terms  a  sale  of 
the  undivided  Interest  in  the  part  of  the 
league  set  apart  to  his  father's  estate  by  the 
decree  of  partition,  made  in  pursuance  of  a 
levy  on  that  Interest  In  the  particular  tract 
The  disposition  made  of  this  case  by  the 
court  of  civil  appeals  was  correct,  and  the 
Judgment  of  that  court,  as  well  as  of  the 
district  court,  will  be  affirmed. 


CREW  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     June  23, 
1883.) 
Ripe — Dkdnkbnness  as  Defense — Intent. 
Drunkenness   being  by  Pen.  Code,   art 
40a,   declared  no  excuse  for  crime,   a   diarge 
on  a  prosecution  for  rape  that,  if  the  jury  be- 
lieved defendant's  mind   was  so  far  oyercome 
from  the  recent  use  of  intoxicants  as  to  be  in- 
capable of  formini;  an  intent,  they  stiould  not 
infer  the  intent  from  his  acts,  is  properly  re- 
fused. 

Appeal  from  district  court,  Orange  county; 
Stephen  P.  West  Judge. 

Joe  Crew  was  convicted  of  assault  with  In- 
tent to  rape,  and  appeals.     Reversed. 

O.  A.  Teagle,  for  appellant  R.  L.  Heniy, 
Asst  Atty.  Gen.,  for  the  State. 

SIMKINS,  J.  Appellant  was  convicted 
of  an  assaidt  with  intent  to  rape,  and  his 


punishment  assessed  at  two  years  in  the 
penitentiary,  from  which  he  appeals. 

Appellant  complains  that  the  court  eiTi-d 
in  refusing  to  charge  the  Jury  that,  if  they 
believed  defendant's  mind  was  so  far  over- 
come from  the  recent  use  of  Intoxicating 
liquor  as  to  be  incapable  of  forming  an  in- 
tent, they  ahoold  not  infer  the  Intent  from 
Ills  acta.  The  conrt  did  not  err  In  refusing 
to  give  this  instruction.  The  statute  de- 
Clares  that  drunkenness  is  no  excuse  for 
crime. 

In  the  general  charge  to  the  Jury,  the  court 
charged  that  when  there  is  a  particular  in- 
tent on  the  part  of  the  defendant  necessary 
In  law  to  constitute  the  offense.  If  the  de- 
fendant's mind  was  incapable  of  fcoming 
such  necessary  intent  from  intoxication,  he 
would  not  be  guilty.  This  charge  was  er- 
ror, and  directly  against  the  statute  of  this 
state,  (Pen.  Code,  art  40a,)  as  held  by  this 
court  in  the  Bvers  Case,  20  S.  W.  Rep.  744. 
But  we  do  not  think  the  evidence  In  this 
case  is  sufficient  to  sustain  a  conviction  for 
an  assault  with  intent  to  rape,  and  the  Judg- 
ment Is  reversed,  and  the  cause  remanded. 
Judges  all  present  and  concurring. 


WILLIAMS  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   June  22, 

1883.) 

HoMioiDE— Mbw  Tkial— Newlt-Discoverbo  Eti- 
nsNOE— Testimont  of  Convict. 

A  new  trial  in  a  homicide  case,  for 
newly-discovered  evidence,  as  to  which  only  a 
convict  makes  affidavit  vrill  not  be  granted 
on  the  chance  that  he  may  be  pardon^,  and 
thus  made  a  competent  witness. 

Appeal  from  district  court,  Houston  coun- 
ty;  W.  O.  Reeves,  Judge. 

Henry  Williams  was  convicted  of  murder, 
and    appealsi     Affirmed. 

W.  H.  Moore,  for  appellant  R.  L.  Heni7,. 
Asst  Atty.  Gen.,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
murder  in  the  second  degree,  and  bis  punish- 
ment assessed  at  five  years  in  the  peniten- 
tiaiy,  from  which  Judgment  be  appeals. 
The  only  ground  relied  upon  for  a  reversal 
ol^  the  Judgment  is  the  discovery  of  impor- 
tant evidence  after  the  trial.  The  record 
shows  that  John  Young  was  a  convict  The 
facts  discovered  are  without  signiflcance 
without  the  evidmce  of  J<dm  Young,  the  con- 
vict No  competent  witness,  by  affidavit 
or  otherwise,  swears  to  a  fact  of  the  slight- 
est Importance  disconnected  from  the  affida- 
vit of  Young.  In  other  words,  relieve  the 
motion  for  a  new  trial  of  the  affidavit 
of  Young,  and  there  remains  no  fact  dis- 
covered which  has  any  bearing  upon  the 
case.  Young,  being  a  convict  cannot  be  a 
witness  on  another  trial.  Counsel  for  ap- 
pellant, being  aware  of  this  fact  contends 
the  court  sdiould  have  granted  a  new  trial. 
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and  thereby  given  the  appellant  an  oppor- 
tunity ol  procuring  a  pardon  for  Young,  and 
consequent  restoration  to  competency  as  a 
witness.  Did  the  court  err  In  not  granting 
the  motion  for  such  a  purpose?  Evidently  It 
did  not.  It  would  be  a  remarkable  doctrine, 
Indeed,  to  announce  such  a  rule  of  pi&ctlce. 
What  degree  of  certainty  was  there  that 
Toung  would  ever  be  pardoned?  That  he 
would  la  mere  speculation.  The  judgment 
is  affirmed.  Judges  all  present  and  concur- 
rins. 


PEARCE  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    June  23, 

1893.) 

EXTRADITIOX— HABBA.B  COBPCB— INDICTMENT— Va- 

LiDiTT  or  Immaterial. 
'Where  one  is  arrested  on  an  ezecutive 
warrant  in  extradition  proceedings,  the  valid- 
ity of  the  indictment  under  which  he  is  charged 
by  the  demanding  state  will  not  be  tried  on 
habeas  corpus. 

Appeal  from  district  court,  Taylor  county; 
T.  H.  Connor,  Judge. 

Petition  In  habeas  corpus  by  George  A, 
Pearce  for  release  from  custody.  The  peti- 
tion was  denied,  and  petitioner  appeals.  Af- 
firmed. 

Lockett  &  Joiner,  Klrby,  McKinzie  & 
Kirby,  and  Leggett  &  Hardwicke,  for  appel- 
lant R.  L.  Henry,  Asst.  Atty.  Gen.,  tor  the 
State. 

SIMKINS,  J.  Relator  was  arrested  on  an 
executive  warrant  issued  the  22d  day  of 
April,  1893,  by  the  governor  of  this  state, 
upon  the  requisition  of  the  governor  of  Ala- 
bama, charging  relator  with  embezzlement 
and  theft  Upon  the  28th  day  of  April,  he 
presented  his  application  to  the  Honorable 
T.  H.  Connor,  judge  of  the  forty-second  Ju- 
dicial district,  for  a  writ  of  habeas  corpus, 
praying  for  reason  ther^n  stated  to  be  dls- 
(diarged  from  custody.  Upon  hearing  the 
court  refused  the  prayer  of  the  relaitor,  re- 
manding him  to  the  custody  of  the  agent  of 
Alabama  who  hod  him  in  custody  at  the  in- 
stitution of  these  proceedlnga.  Pending  this 
appeal,  relator  was  placed  in  the  custody  of 
the  sheriff  of  Taylor  county. 

Relator  attached  as  Exhibit  A  to  hla  peti- 
tion a  copy  of  the  executive  warrant,  which 
recites  that  George  A.  Pearce  stands  charged 
by  indictment  with  the  crime  of  embezzle- 
ment and  grand  larceny  committed  in  Ala- 
bama, and  the  defendant  had  taken  refuge  In 
the  state  of  Texas,  and  that  the  governor 
of  Alabama,  In  pursuance  of  the  constitution 
and  laws  of  the  United  States,  had  demanded 
that  he,  the  governor  of  Texas,  cause  said 
fugitive  to  l>e  arrested  and  delivered  to  P. 
O.  Dorian,  who  was  duly  authorized  to  re- 
ceive him,  etc.  Petitioner  further  attached 
as  Exhibits  B  and  O  copies  of  the  indictments 
presented  to  the  governor  of  Texas  by  the 
said  executive  of  Alabama,  duly  certlfled  to 


by  the  derk.  In  the  return  of  the  writ  of 
habeas  corpus  by  the  said  agent  and  by  the 
sheriff  of  Taylor  county  the  same  exhibits 
are  made;  also  the  requisition  of  the  gov- 
ernor of  Alabama,  stating  that  It  appeared 
by  the  annexed  copy  of  the  indictment,  duly 
authenticated  in  accordance  with  the  laws 
of  the  state,  that  George  A.  Pearce  stands 
charged  with  the  crime  of  embezzlement  and 
grand  larceny  committed  In  the  county  of 
Mobile,  and  it  had  been  represented  to  him 
that  he  had  fled  from  the  Justice  of  that 
state,  and  taken  refuge  in  the  state  of  Texas. 
Also  as  exhibits  to  the  return  the  authoriza- 
tion of  said  Dorian  as  agent  There  were 
two  indictments  so  certlfled,  each  beginning 
as  follows:  "State  of  Alabama,  Mobile  coun- 
ty. Olty  court  of  Mobile,  February  term, 
1889.  The  grand  Jury  of  said  county  charge 
that  before  the  finding  of  this  indictment, 
George  A.  Pearce,  an  officer  or  agent  of  the 
Planter's  and  Merchant's  Insurance  Com- 
pany," etc.,  and  concluding,  "against  the 
peace  and  dignity  of  the  state  of  Ala- 
bama." The  first  Indictment  contains  S  counts, 
charging  embe^ement  and  grand  larceny 
of  ?30,000,  the  property  of  said  company. 
The  second  Indictment  contains  15  counts, 
charging  embezzlement  and  grand  larceny 
of  IS  state  bonds  of  the  denomination 
of  $1,000  each,  the  property  of  said  com- 
pany. But  outside  of  the  marginal  state- 
ment of  venue,  and  the  allegation  of  the 
crime  being  committed  before  the  finding  of 
the  Indictment,  there  was  no  time  nor  venue 
laid  in  the  indictment 

The  relator  insists  on  being  discharged,  be- 
cause there  was  no  indictment  pending  o  gainst 
him  In  Alabama  or  elsewhere  which  would  au- 
thorize his  extradition;  (1)  that  the  so-called 
'Indictments"  were  insufficient  to  authorize 
such  a  proceeding,  because  it  was  not  al- 
leged therein  that  sold  offenses  were  commit- 
ted in  the  state  of  Alabama,'  and  in  violation 
of  her  laws;  C^)  that  said  indictments  were 
wholly  void,  in  that  no  time  or  place  were 
laid  therein,  and  It  did  not  appear  where 
said  offenses  were  committed,  nor  that  the 
said  offenses  were  not  long  since  barred. 
Relator  further  showed  he  had  been  a  <dti- 
zen  of  Texas  for  more  than  three  years,  and 
his  whereabouts  were  known  to  Interested 
paitles  In  Alabama,  and  he  asked  leave  to 
make  proof  under  the  statute  of  limitation, 
presumably  of  Texas. 

It  may  be  considered  as  the  settled  doctrine 
of  the  courts  that  a  prima  facie  case  Is  made 
out  against  the  relator  where  the  returns  of 
the  writ  of  the  habeas  corpus  or  the  exhibits 
filed  with  the  petition  show  (1)  a  demand  or 
requisition  for  the  prisoner  made  by  the  ex- 
ecutive of  another  state,  from  which  he  is 
alleged  to  have  fied;  (2)  a  copy  of  the  indict- 
ment found,  certlfled  as  authentic  by  the  ex- 
ecutive of  the  demanding  state;  (3)  the  war- 
rant of  the  governor  of  the  asylum  state 
authorizing  the  arrest.  When  these  facts  are 
made  to  appear  by  papei-s  regular  on  their 
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face,  the  prisoner  Is  prima  fticle  under  legal 
restraint.  Spear,  Extr.  208-308;  In  re  dark, 
9  Wend.  212;  Schlemn's  Case,  4  Har.  (Del.) 
577;  In  re  Hooper,  52  Wis.  699,  appendix; 
People  ▼.  Brady,  50  N.  Y.  182;  Johnston  v. 
Riley,  .13  Ga.  97;  Ex  parte  Stanley,  25  Tex. 
App.  378,  8  S.  W.  Rep.  645.  This  Is  prac- 
tically conceded  by  relator,  -who  does  not 
deny  he  Is  a  fugitive  from  justice,  or  raise 
any  Issue  thereon,  as  he  had  a  right  to  do. 
Bx  parte  Mohe,  2  Ala.  Law  J.  457;  Wilcox 
T.  Noise,  84  Ohio  St  520;  Whart  Grim.  PI. 
&  Pr.  31,  34,  35.  Relator  relies  entirely  upon 
the  Inyalldity  of  the  indictments  for  his  dis- 
■charge,  for  It  Is  not  shown  how  long  the  of- 
fenses were  committed  prior  to  the  February 
term,  1889,  when  said  Indictments  were 
found,  nor  what  Is  the  statute  of  limitation 
in  Alabama,  if  any,  for  embezzlement  and 
theft  Now,  admitting  that  the  indictments 
in  this  case,  if  tested  by  the  laws  and  con- 
stitution of  Texas,  are  wh<rfly  Insnffldent  to 
toe  made  the  basis  of  a  conviction,  does  it 
follow  that  they  cannot  sustain  the  requisi- 
tion of  the  governor  of  Alabama  for  relator? 

In  considering  the  first  objectl<Ki  of  relator 
to  Ute  indictment,  that  it  does  not  allege  that 
the  crimes  therein  mentioned  were  commit- 
ted In  Alabama,  and  against  her  laws,  we 
may  say  that  the  right  and  duty  of  the  ex- 
ecutive of  this  state  to  order  the  arrest  and 
■delivery  of  relator  to  the  governor  of  Ala- 
bama is  d^vcd  wholly  from  the  federal 
constitution  and  acts  of  congress.  As  said 
in  Hibler's  Case,  43  Tex.  208,  this  provi- 
sion of  the  constitution  is  equally  binding 
on  each  state  as  though  it  was  a  part  of  its 
■own  constitution,  or  whether  congress  had 
passed  laws  relating  thereto  or  not.  Now, 
although  the  extradition  law,  as  understood 
by  the  authorities,  can  only  be  Involved  by 
the  state  within  whose  ilmits  the  crime  is 
■committed,  yet  no  specific  form  of  indict- 
ment is  required  by  the  federal  constitution 
or  laws.  On  the  contrary,  the  matter  seems 
to  have  been  left  to  the  due  course  of  legal 
proceedings  in  each  state. 

Article  4,  {  2,  snbd.  2,  of  the  constitution 
of  the  United  States  declares  that  a  person 
charged  in  any  state  with  treason,  felony, 
or  othw  crime,  who  shall  flee  from  justice, 
and  be  found  in  another  state,  shall,  on  de- 
mand by  the  executive  of  the  state  from 
which  he  fled,  be  delivered  up.  Rev.  St  U. 
S.  S  5278,  reads:  "Whenever  the  executive 
authority  of  any  state  demands  any  person 
as  a  fugitive  from  Justice  of  the  executive 
of  another  state  •  *  •  to  which  such 
person  has  fled,  and  produces  a  copy  of  an 
indictment  found,  •  *  *  charging  the  per^ 
son  demanded  with  having  committed  trea- 
son, felony,  or  other  crimes,  certified  as 
authentic  by  the  governor  of  the  state  from 
whence  the  person  so  diarged  has  fled,  it 
shall  be  the  duty,"  etc. 

An  examination  of  the  constitution  shows 
that  where  a  person  is  charged— that  Is,  in 
■due  course  of  legal  procedure  of  the  par- 


ticular state,  or,  to  use  the  language  of  the 
statute,  where  there  is  an  indictment  found 
charging  a  person— with  having  committed 
a  crime,  and  he  is  a  fugitive  from  justice, 
he  should  be  surrendered  on  demand  of  <lie 
executive  of  Ox  state  from  which  he  fled. 
Had  the  constitution  declared  that  where 
a  person  was  charged  with  crime  committed 
in  the  demanding  state,  or  had  the  act  of 
congress  declared  that  the  demanding  gov- 
ernor must  produce  a  copy  of  an  indict- 
ment found  charging  the  person  demanded 
with  having  committed  crime  within  said 
state,  it  would  perhaps  be  hdd  necessary 
that  such  allegations  should  appear  in  the 
body  of  the  indictment  But  the  fact  that 
there  are  no  such  requirements,  and  no 
special  form  of  indictment  prescribed,  (we 
are  not  speaking  of  affidavits  or  complaints,) 
would  seem  to  sanction  the  conclusion, 
to  which  the  great  weight  of  authority 
tends,  that  any  indictment  which  under  the 
laws  of  the  demanding  state  sufficiently 
Charges  the  crime  will  sustain  the  requi^- 
tion,  evMi  though  wholly  insufficient  imder 
the  laws  of  the  asylum  state.  It  is,  then, 
to  the  laws  of  the  demanding  state  we 
should  look  to  test  the  question  of  crime, 
and.  If  deemed  necessary,  the  sufficiency  of 
the  indictment  Kentuclcy  v.  Dennlson,  24 
How.  104;  Bx  parte  Reggel,  114  U.  S.  642, 
651,  5  Sup.  Ct  Rep.  1148;  Davis'  Case,  122 
Mass.  824;  Brown's  Case,  112  Mass.  409;  In 
re  Greenougli,  31  Vt  279;  Briscoe's  Case, 
51  How.  Pr.  422;  Hamilton  v.  Kingsbury,  4 
Fed.  Rep.  432;  Spear,  Bxtr.  372,  373.  Can 
we,  then,  take  notice  of  the  laws  of  the  de- 
manding state?  We  can  see  no  good  reason 
why  the  governor  of  the  asylum  state,  lu 
the  first  Instance,  (Spear,  Extr.  372.)  or  tbe 
coui'ts  upon  hearing  on  habeas  corpus,  may 
not  and  should  not,  look  to  those  laws  for 
guidance.  In  Ex  parte  Reggel,  supra,  a 
copy  of  certain  of  the  penal  laws  of  P«m- 
sylvanla  were  forwarded  with  the  requisi- 
tion, and  were  considered,  and  no  reason  ex- 
ists why,  when  we  have  all  the  laws  of 
several  states  at  hand,  they  should  not  be 
examined.  In  trjing  the  case  below,  the 
court  says  he  examined  a  copy  of  the  laws 
of  Alabama,  and  found  the  indictments  suf- 
ficient thereunder.     We  can  see  no  error. 

It  is  true  that  In  criminal  as  well  as  dvil 
cases  the  laws  of  other  states  must  be 
proven  before  thoy  can  be  taken  notice  of. 
Thus,  in  cases  where  stolen  property  Is  • 
brought  into  this  state,  a  cou'viction  therefor 
cannot  be  sustained  unless  It  Is  shown  that 
the  act  committed  In  the  state  from  whence 
it  was  brought  would  be  theft  or  robbery 
by  the  laws  of  that  state.  Pen.  Code,  art. 
799.  This  is  because  the  presumption  of  in- 
nocence must  be  Indulged  in  favor  of  defend- 
ant by  the  tribunal  which  must  pass  iipon 
his  guilt  or  innocence;  but  In  interstate  ex- 
tradition cases  the  court  of  the  asj-lum 
state  cannot  pass  upon  such  a  question.  The 
guilt  or  innocence  of  the  relator  cannot  be 
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considered.  The  only  qaestion  betote  lite 
court  Is  the  correctness  and  legality  of  the 
ptvceedbig.  Do  they  conform  to  the  re- 
qntrements  of  "federsl  and  such  state  httra 
•s  the  asylum  state  may  have  adopted,  not 
In  conflict  with  the  federal  laws? 

In  tbe  case  at  bar  there  is  no  qaestion 
«s  to  the  nature  of  tke  crimes  Charged,  and 
that  tbey  are  offenses  against  the  laws  of 
Alabama.  Bmbezzlement  snd  theft  are 
CEtmes  In  every  state  of  the  Union.  Neitber 
time  nor  place  are  essential  elememts  In  said 
crimes.  We  do  not  thhik  an  indictment  fall- 
iog  to  chacge  time  and  venue  most  neces- 
saiUy  be  fatally  defective  in  every  state  in 
tbe  Union,  ndiatever  be  its  statntes  or  forms 
of  proceeding.  In  the  case  ol>Noles  v.  State, 
24  Aia.  003,  this  question  was  passed  on  by 
the  supreme  court,  which  held  that  the  thai 
Code,  dispensing  with  tbe  necessity  of  allega- 
tion of  time  and  venue,  but  Kqnlrlng  pnKxf 
tiiereeo,  was  not  against  the  bill  of  rights; 
that  the  aocuaatlon  «C  tba  oommlssian  of 
crime  Is  the  gmramen  of  the  indictment  that 
conid  not  he  dispensed  with,  but  the  par- 
ticulars as  to  time,  place,  and  circumstance, 
not  constituting  essential  elements  in  tbe 
crime,  nay  be  ^epensed  with  by  statute,  and 
be  left  as  a  matter  of  proof  in  establishing 
iniisdictioB.  See,  also,  Thontpson's  Case,  23 
Ala.  41;  Quartemus'  Obse,  3  Helfft.  85;  Alex- 
ander's Case.  Id.  475;  Chambeilaln's  Case, 
6  Nev.  2S1;  Foster's  Case,  Id  Ohio  St  415. 

In  speaking  of  the  allegation  of  time,  Mr. 
Bishop  «iys  it  Is  a  mere  form,  unless  some 
special  reason  renders  It  important  1  Ble^. 
Ctlm.  i>rec.  |  .886L  And  in  this  state,  where 
some  aUegatl<Hi  of  time  is  necessary,  any 
time  between  the  finding  or  the  indictm^tt 
and  the  period  fixed  by  limitation  oan  be 
shown.  In  Alabama,  under  secttoa  4373, 
Code  18S8,  it  is  not  necessary  to  state  the 
precise  time  at  which  the  offense  wsrs  osn- 
mltted.  It  may  be  alleged  to  have  been  com- 
mitted on  any  day  befone  the  finding  of  tbe 
indictment,  unless  time  is  a  mat-erlal  in- 
gredient of  the  offense.  As  to  venue,  Hr. 
Bishop  says:  "It  was  provided  by  14  &  15 
Vict  c.  100,  I  23,  that  the  venue  need  not 
be  stated  in  the  body  of  any  Indictment,  but 
the  county  or  city  named  in  the  margin  there- 
of shall  be  taken  to  be  the  venue  for  all 
the  facts  stated  in  the  body  of  the  lodlct- 
ment"  1  Blsh.  Crim.  Proc.  g  368.  He  also 
says  some  of  our  states  have  adopted  stat- 
utes more  or  less  like  this  one.  It  Is  be- 
lieved tluit  none  of  them  dispense  with  the 
proof  of  tlie  place;,  bat  In  some  the  provi- 
sion is  distinct  that  it  need  not  be  alleged. 
Thus;  in  Alabama,  "It  is  not  necessary  for 
the  indictment  to  aMe^ge  where  the  offense 
was  committed,  but  the  proof  must  show  it 
to  have  been  within  the  Jurisdiction  of  the 
county  In  whidi  the  indictment  is  preferred." 
1  Blsh.  Crim.  Proc.  g  3So.  The  section  of 
the  Code  referred  to  by  Mr.  Bishop  Is  4374 
of  the  Code  of  ISSO.  It  is  true,  Mr.  Bishop 
-questions  the  wisdom  of  sucn  legislation,  (1 
v.288.w.no.l— 2 


Bisb.  Crim.  Proc  {  3850  *ut  we  may  answer 
in  the  language  of  Chief  Justice  Taney:  "Al- 
abama has  an  undoubted  right  to  regulate 
forms  of  pleading  and  process  in  her  own 
conrts,  in  crlmbial  as  well  as  civil  cases,  and 
is  not  bound  to  conform  to  those  of  any  other 
state."  Kentucky  v.  Denniaon,  24  How.  107; 
Kx  parte  Keggel,  114  U.  S.  &12,  5  Sup.  Ct 
Rep.  1148. 

Tlie  Judgment  appealed  from  is  in  all  things 
affirmed,  and  It  is  ordered  that  appellant 
pay  the  costs  of  tills  appeal,  and  that  he  be 
deMvered  to  the  said  P.  B.  Dorian,  or  any 
duly-authorized  agent  of  the  state  of  Ala- 
bama, in  accordance  with  tiie  requirements 
©f  the  executive  warrant  of  the  governor  of 
this  state. 

HURT,  P.  J.,  and  DAVIDSON,  J.  We  de- 
sire  to  modify  certain  prepositions  stated  In 
the  opinion  of  Judge  SIMKINS.  It  Is  intimat- 
ed, tf  not  stated  dtrecQy,  that  the  relator 
would  "have  the  right  to  show  by  proper  evi- 
dence that  the  Indictment  in  substance  was 
not  sufficient  under  the  laws  of  the  demand- 
ing stata  Our  poeition  upon  this  question  Is 
that,  tf  It  reasonatdy  appears  upon  the  trial 
of  the  habeas  corpus  that  the  relator  la 
charged  by  indictment,  in  the  demanding 
state,  whether  the  indictment  be  sufficient 
or  not  under  the  law  of  that  state,  ibe  court 
trying  the  habeas  corpus  ease  will  not  dis- 
charge the  relator  beeanse  of  sobstantlnl  de- 
fects In  the  indictment  -nndler  ttie  laws  of  the 
dwHn Tiding  state.  To  reqidre  this  would  en- 
tall  upon  tije  court  an  Investigatloa  of  the 
sufflclen<7  of  the  iedletiaent  1b  the  demand- 
ing state,  when  the  true  rt^  is  that.  If  It 
appeacs  to  tbe  court  that  he  is  tiharged  by 
Indictment  with  an  ofense,  all  other  pre- 
requisites being  complied  wtth,  the  applicant 
should  be  extradited.  We  are  not  discussing 
the  character  of  each  proof.  Thts  must  be 
made  by  a  certified  copy  of  the  Indictment, 
et& 


CEOVir  et  al.  v.  FIDDLER  et  aL 

(Court  of  Civil  Appeals  of  TtaM.    Jme  28, 

1883J 
Tbbspass  to  Tar  Titlg  —  Cotnnmm  Pro^bstt 

— fiVIDEN'S— FLEADmOS—  LlBITtTlOS  0»  AC- 
TIONS— SUBKOOATIO.V. 

1.  In  an  action  to  recover,  aa  heir  of  plulo- 
tlflrs  mother,  an  Interest  In  land  which  had 
been  sold  on  exeration  against  her  father  nlone, 
claiming  that  when  sold  the  land  was  commanity 
property,  the  court  fbuad  that  the  land  was  pur- 
chased with  money  brought  by  plaintiff's  par- 
ents from  Missouri,  under  whose  laws  property 
aeqaired  during  marriage  htvomes  the  sepiirate 
property  of  the  husband.  Tlie  evidence  showed 
that  the  parents  were  married  in  Missouri  in 
October,  1.S58;  thflt  in  December,  IS.TO,  they 
were  residing  In  Texas;  that  in  July,  1S<><), 
tbe  land  was  purchased  of  an  e»tare,  under 
an  order  allowini;  a  creiiit  of  one  year;  thnt  a 
note  was  Kiven  for  a  portion,  only,  of  the  price. 
But  there  was  no  evidence  as  to  when  or  how 
the  balsDoe  of  the  price  was  paid.  UeU,  that 
the  huid  was  community  property. 
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2.  Where  the  replication  alleged  Infancy, 
only,  in  avoidance  of  the  plea  of  limitation, 
the  disability  of  coverture  cannot  be  asserted 
on  the  trial. 

8.  Land  belonging  to  a  decedent's  estate 
was  conveyed  by  the  administrator  to  B.,  who 
gave  a  note  for  a  part  of  the  price,  signed  by  a 
surety.  The  administrator  subsequently  pro- 
cured a  judgment  ou  the  note  against  the  sure- 
ty alone,  and  in  execution  thereof  levied  on  the 
land  conveyed  to  B.,  and  sold  the  same  to  de- 
fendant's grantor.  While  B.  held  the  land,  it 
was  community  property.  Held  that,  though 
the  decedent's  estate  received  the  benefit  of  the 
void  sale  to  defendant's  grantor,  as  between  de- 
fendant and  the  heirs  of  B.'s  wife,  the  latter's 
interest  is  superior. 

4.  In  trespass  to  try  title,  where  defendant 
claims  under  a  void  execution  sale,  he  cannot 
invoke  the  right  of  subrogation,  because  of 
having  extinguished  an  existing  lien,  withont 
pleading  such  fact  specially. 

Appeal  from  district  court,  Cooke  county; 
D.  B.  Barrett,  Judge. 

Action  In  trespass  to  try  title  by  Clara 
B.  Crow  and  others  against  Jacob  Fiddler 
aud  others.  Defendants  had  judgment,  and 
plaintiffs  appeal.  Reversed  in  part,  and  re- 
manded. 

Stuart  &  Lewis  and  L.  H.  Mathls,  for  ap- 
pellants. Potter,  Potter  &  Giddings,  for  ap- 
pellees. 

Conclusions  of  Fact 

STEPHENS,  J.  This  action  of  trespass  to 
try  title  was  brought  July  31,  1890,  by  Ellzar 
betb  M.  Crow  and  Clara  B.  Crow,  (Joined 
by  her  husband,  John  B.  Crow,  Jr.,)  to  re- 
cover, each,  an  undivided  one-fourth  Inter- 
est In  1,476  acres  of  land,  situated  In  Cooke 
county,  knovra  as  the  "Albert  Martin  Sur- 
vey." The  defenses  Interposed  were  pleas 
of  not  guilty,  statutes  of  limitation  of  five 
and  ten  years,  and  Improvements  made  In 
good  faith.  Tlie  several  defendants  also 
prayed  to  have  their  warrantors  vouched  In, 
and  for  a  recovery  over  against  them  in  case 
tlie  plaintiffs  should  prevail  in  the  suit,  but 
tlie  record  falls  to  show  that  the  warrantors 
were  cited.  Jn  avoidance  of  the  pleas  of 
limitation  the  disability  of  minority  was  al- 
leged. There  was  a  trial  without  a  Jury, 
resulting  in  a  Judgment  In  favor  of  the  de- 
fendants, rendered  upon  the  following  con- 
clusions of  law  and  fact: 

"First  That  by  deed  dated  July  21,  1860, 
R.  D.  Stcae,  as  administrator  of  the  estate 
of  Green  Stallcup,  deceased,  in  pursuance  of 
an  order  of  the  probate  court  of  Cooke  coun- 
ty, sold  the  land  in  controversy  to  Thomas 
A.  Bralcy  for  the  sum  of  $771.20;  that  said 
order  of  court  directed  said  sale  to  be  made 
upon  a  credit  of  twelve  months;  that  said 
Braley,  In  part  payment  for  said  land,  exe- 
cuted his  note  for  $307.47,  dated  July  8, 
18(>0,  with  W.  W.  Foreman  as  surety,  due 
twelve  months  after  date,  with  interest  at 
\2  per  cent  per  aimum  after  matTirlty.  Said 
deed  retains  a  vendor's  lien  upon  said  land 
to  secure  the  payment  of  said  purchase 
money.  There  is  no  direct  evidence  as  to 
wlien  or  how  the  remainder  of  the  $771.20 


was  paid.  From  the  circumstances,  I  find 
that  It  was  paid  before  the  institution  of 
the  suit  to  collect  said  $307.47  note.  Sec- 
ond. That  on  November  8,  1861,  said  Stcme, 
as  administrator  of  Stailcup's  estate,  in  the 
district  court  of  Cooke  county,  recovered  a 
formal  Judgment  against  W.  W.  Foreman, 
as  surety  on  said  note,  for  the  amount  due 
therein.  No  Judgment  was  rendered  against 
Braley,  the  suit  as  to  him  having  been  dis- 
missed, and  no  foreclosure  of  the  vendor's 
lien  on  said  land  was  had.  Third.  That  by 
virtue  of  an  execution  Issued  upon  said  Judg- 
ment dated  June  30,  1870,  said  land  was 
levied  upon  as  the  property  of  said  Braley, 
and  by  the  sheriff  of  Co<Ae  county,  by  deed 
dated  August  4.7,  1870,  sold  to  R.  F.  Scott 
and  eadi  of  the  defendants  has  a  regular 
chain  of  title  to  the  portion  of  sold  land 
claimed  by  them  from  said  Scott  Fourth. 
That  plaintiffs,  Clara  B.  Crow  and  Eliza- 
beth Crow,  are  itie  daughters  and  only  sur- 
viving children  of  said  Thomas  A.  Braley 
and  Mary  Ann  Braley;  that  said  Thomas  A. 
Braley  ajid  Mary  Afln  Braley  were  married 
In  the  state  of  Missouri  on  the  12th  day  of 
October,  1858;  that  the  maiden  name  of 
Mary  Ann  Braley  was  Mary  Ann  Stallcup, 
and  she  was  the  sister  of  Green  Stallcup; 
that  Mary  Ann  Braley  died  May  30,  1869, 
and  that  Thomas  A.  Braley  died  November 
13,  1890;  that  plaintiff  Ell^labeth  Crow  was 
bom  July  8,  1859,  and  was  married  to  Ben- 
jamin Crow  on  May  31,  1882,  and  that  said 
Benjamin  Crow  died  April  21,  1886;  that 
Clara  B.  Crow  was  bom  August  28,  1864, 
and  married  John  B.  Crow,  who  still  lives, 
on  June  22,  1887.  Fifth.  That  the  money 
paid  by  Thomas  A.  Braley  on  the  purchase 
of  said  land  was  acquired  before  he  came  to 
Texas,  and  that  by  the  laws  of  the  state 
of  Missouri,  where  Thomas  A.  and  Mary 
Ann  Braley  were  married,  property  acquired 
during  marriage  became  the  separate  prop- 
erty of  the  husband.  Sixth.  That  each  of 
the  defendants  has  established  his  plea  of 
the  statute  of  live  years'  limltntion  against 
the  plaintiff  Elizabeth  M.  Crow,  but  not 
against  Clara  B.  Crow,  and  that  each  of  the 
defendants  is  a  'possessor  in  good  faith'  of 
the  land  claimed  by  him,  and  has  made  per- 
manent and  valuable  Improvements  thereon, 
to  the  value  stated  in  the  statement  of  facts 
filed  in  this  case. 

"As  a  matter  of  law,  I  find  that  the  land 
in  controversy  having  been  paid  for,  to  the 
extent  of  $463.73  of  the  purchase  price,  by 
Thomas  A.  Braley,  by  money  he  acquired 
in  the  state  of  Missouri,  it  became  his  sepa- 
rate property,  and  not  the  community  prop- 
erty of  himself  and  his  wife,  Mary  Ann 
Braley,  and,  his  right  thereto  having  been 
barred  before  his  death,  plaintiffs  cannot  re- 
cover through  him.  And  I  find  that  though 
the  execution  of  date  the  30th  day  of  June, 
1870,  by  virtue  of  which  the  lands  in  cMitro- 
versy  were  sold  by  the  suerlff  of  Cooke  coun- 
ty to  R.  F.  Scott  was  void,  the  estate  of 
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said  Stallcnp  having  received  the  benefit  of 
aald  sale,  it  was  sufficient  to  pass  the  title 
of  said  estate  to  said  lands  to  the  purchaser 
at  said  sale;  and  the  said  ThDmas  A.  Braley 
having  never  paid  for  said  lands,  and  a  ven- 
dor's lien  having  been  reserved  in  the  deed 
to  him,  the  title  of  the  Stallcup  estate  there- 
in, vrblch  jMuased  to  the  purchaser  at  said 
sale,  was  superior  to  the  title  of  said  Braley, 
and  is  sufficient  to  defeat  a  recovery  by 
plaintiffs,  and  hence  I  render  Judgment  for 
defendants." 

Conclusions  of  Law. 

The  controlling  question  in  the  case  is 
raised  by  the  first  and  second  assignments 
of  error,  which  require  Jis  to  pass  upon  the 
sufficiency  of  the  evidence  to  support  the 
fifth  finding  quoted  above;  the  contention 
of  api>ellant8  being  that  the  cogent  presump- 
tion that  property  acquired  during  marriage 
ia  community  property  was  not  overcome  by 
the  testimony.  The  record  does  not  pre- 
sent a  case  of  confficting  evidence,  but  only 
a  few  meager  facts,  from  which  the  condu- 
8lon  In  question  was  drawn.  It  appears 
that  after  the  marriage  of  Thomas  A.  and 
Mary  Ann  Braley,  which  occurred  In  the  state 
of  Missouri  in  October,  1858,  they  came  to 
Texas, — whether  immediately  or  not,  does 
not  appear,— but  that  they  were  residing  at 
Gainesville,  Co(^e  county,  as  early  as  De- 
cember, 1859,  and  continued  to  so  reside 
for  a  year  or  more  thereafter.  It  does  not 
appear  whether,  during  that  time,  their  In- 
tention was  to  remain  in  Texas,  or  to  return 
to  Missouri.  The  only  two  witnesses  pro- 
duced by  the  appellees  to  prove  tliat  the 
purchase  money  paid  for  the  land  in  con- 
troversy was  not  acquired  hi  Texas  testified 
that  they  did  not  think  Thomas  A.  Braley 
followed  any  business  while  in  GainesvUle, 
Tex.,  except  looldng  after  the  estate  of 
Green  Stallcnp.  It  appears,  however,  that 
he  qualified  in  December,  1859,  as  adminis- 
trator of  the  estate  of  James  Stallcup,  de- 
ceased,—a  brother  of  Green  Stallcup.  There 
was  no  evidence  that  he  ever  acquired  any 
money  or  property  in  the  state  of  Missouri, 
or  that  he  ever  brought  any  with  him  to  the 
state  of  Texas.  The  evidence  does  not  show 
when,  or  precisely  how  much  of,  the  pur- 
chase money  was  paid  for  this  land,  but  we 
think  it  should  be  Inferred  that  none  was 
paid  earlier  than  18  months  after  they  came 
to  Texas.  It  appears  that  the  land  was 
bought  on  a  credit  of  12  months,  under  an 
order  of  the  probate  court  made  more  than 
six  months  after  they  came,  and  during  that 
time  they  resided  at  Gainesville,  Tex.  To 
bold  that  the  land  was  in  part  paid  for  with 
the  separate  property  of  Thomas  A.  Braley, 
we  would  have  to  presume  that  he  owned 
property  in  Missouri;  that  he  brought  It 
to  Texas,  and  used  It  In  paying  for  the  land, 
—which  would  be  to  deduce  one  presump- 
tion from  another  In  order  to  .overcome  a 
presumption,  which  the  law  will  not  permit 


RaUway  Co.  y.  Porter,  73  Tex.  304,  11  S. 
W.  Rep.  324.  Under  this  state  of  the  proof, 
we  are  constrained  to  hold  that  the  pre- 
sumption that  property  purchased  during 
marriage  is  community  property  was  not 
sufficiently  rebutted  to  Justify  a  finding  to 
the  contrary.  Our  conclusion  from  the  state- 
ment of  facts  is  that  the  land  In  ccnitroyersy, 
when  pardiased  by  Thomas  A.  Braley  on  a 
credit  of  12  months,  became  the  commimlty 
property  of  himself  and  wife.  Epperson  v. 
Jones,  65  Tex.  425.  The  other  findings  of 
fact.  In  so  far  as  tliey  do  not  conflict  with 
tills  conclusion,  are  approved.  We  conclude, 
therefore,  that  appellant  Clara  B.  Crow  I» 
entitled  to  recover,  as  heir  of  her  deceased 
mother,  an  undivided  one-fourth  Interest  In 
the  land  In  controversy,  but  that  the  other 
appellant  is  not  entitled  to  recover  any- 
thing, her  right  being  barred  by  the  statutes 
of  limitation. 

By  the  ninth  assignment  of  error,  appel- 
lants contend  that,  as  to  J.  D.  and  J.  W. 
Robinson,  Elizabeth  Crow  is  not  barred, 
because  she  was  a  married  woman  when 
the  deeds  under  which  they  claim  were 
placed  upon  record.  The  answer  to  this  is 
that  her  replication  in  avoidance  of  the 
pleas  of  limitation  did  not  assert  the  disa- 
bility of  coverture,  but  only  that  of  infancy. 
The  same  answer  disposes  of  the  elj^th  as- 
signment of  error,  as  to  the  defendant  Stans- 
bury. 

The  answer  to  the  tenth  assignment  of 
error— that,  as  to  the  defendant  J.  B.  Martin, 
there  was  no  plea  of  the  5-years  statute — 
is  tliat  the  lO-years  statute  was  set  up,  and 
the  plea  seems  to  have  been  sustained  by 
the  proof.  We  conclude,  then,  that  the 
Judgment  rendered  against  appellant  Eliza- 
beth Crow  should  be  affirmed. 

It  is  urged  in  support  of  the  judgment 
against  Clara  B.  Crow  tliat,  if  thero  was 
error  in  the  conclusion  that  the  land  in  dis- 
pute became  the  separate  property  of  Thom- 
as A.  Braley,  It  must  be  sustained  by  the 
further  conclusion  of  law  upon  which  it  was 
rested,— that,  though  the  execution  sale  to 
R.  F.  Scott,  made  In  Jtme,  1870,  under  whom 
appellees  claim,  was  void,  It  was  neverthe- 
less sufficient  to  pass  the  superior  title  re- 
maining in  the  Stallcup  estate,  on  the 
ground  that  said  estate  had  received  the 
benefit  of  the  sale.  This  seems  to  us  to  be 
an  unwarranted  application  of  the  anom- 
alous doctrine— which,  strange  to  say,  has 
become  a  rule  of  property  in  this  state — 
that  by  expressly  rotaining  the  lien  which 
the  law  Implies  the  nature  of  the  transac- 
tion Itself  Is  said  to  be  changed  from  an 
executed  to  an  executory  contract,  so  as 
to  retain  in  the  vendor  of  land  the  superior 
title  till  all  the  purohnse  money  is  paid. 
Weems  v.  Masterson,  (Tex.  Sup.)  15  S.  W. 
Rep.  590.  The  title  never  was  in  the  admin- 
istrator, but,  immediately  on  the  death  of 
Gre«i  Stallcup,  was  cast  upon  his  heirs, 
or  vested  in  his  devlsete,  subject  to  Im  dl- 
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vested  by  the  court  for  the  purposes  of  ad- 
ministration in  accordance  with  the  provi- 
sions of  the  probate  statute.  The  adminis- 
trator's deed,  made  In  pursuance  of  the  or- 
der of  the  proliate  court  confirming  the  sale, 
in  terms,  vested  the  title  In  Thomas  A. 
Braley ,  and  on  its  face  made  the  land  com- 
munity property  of  Braley  and  wife.  This 
waa  solely  by  virtue  of  a  compliance  with 
the  statute  empowering  the  court  to  divest 
the  title  of  the  h^rs  or  devisees  in  order  to 
raise  money  to  pay  the  debts  against  the 
estate.  Fasch.  Dig.  arts.  1322,  1327,  133a 
According  to  the  court's  findings,  more  than 
half  of  the  purchase  price  was  received  from 
Thomas  A.  Braley  aa  a  result  of  the  sale  so 
regularly  ordered  and  made.  From  the  sub- 
sequent and  void  execution  sale  made  with- 
out authority  of  any  court,  the  subsequent 
administrator  seems  to  have  received  from 
appellees'  vendor  less  than  one-fifth  ($142) 
of  the  amount  originally  approved  by  the 
probate  court  aa  the  reasonable  purchase 
price  of  the  land.  It  is  not  perceived  upon 
what  principle  such  a  void  proceeding  on  the 
part  of  an  administrator,  who  derives  all 
Itis  power  from  the  law  and  the  orders  of 
the  court,  can  iterate  to  transfer  to  appel- 
lees the  superior  title,  which  is  held  to  re- 
main in  the  heirs  or  deviseea  till  all  the  pur- 
chase money  of  a  sale  regularly  ordered, 
made,  and  approved  is  paid.  Burgess  r. 
Millican,  50  Tex.  397.  WhUe  a  vendor  h» 
whom  the  superior  title  remains  may  elect, 
In  default  of  the  payment  of  the  piu:(duise 
money,  to  avoid,  the.  sale,  by  reselliag  to  an- 
other, no  such  power  belongs  to  an  admin- 
istrator. He  could  only  resell,  as  In  the 
first  instance,  by  obtaining  an  order  of 
court  In  a  contest  of  titles  Iietween  appel- 
lants, claiming  as  heirs  of  Mary  Ann  Braley, 
deceased,  under  the  ctmveyance  regularly 
made  to  Thomas  A.  Braley  pending  his 
marriage  with  Mary  Ann  Braley,  and  appr- 
ises, claiming  under  a  purchase  at  a  subse- 
qooit  sale  made  by  virtue  of  a  void  execu- 
tion levied  on  the  land  in  controversy  as 
the  property  of  Thomas  A.  Braley,  we  think 
appellants  hold  the  superior  title,  under  the 
common  source,  except  in  so  far  as  it  is  de- 
feated by  limitation.  If  relfance  should  be 
placed  on  the  d^ense  of  an  outstanding 
legal  title  in  the  owner  of  the  estate  of 
Green  Stallcup,  deceased,  and  the  claim  un- 
der Thomas  A.  Braley  as  a  common  source 
would  not  preclude  its  assertion,  it  would 
seem  that  the  Judgment  would  have  to  be 
reversed,  and  the  cause  remanded,  <«  the 
ground  of  error  in  excluding  the  will  of 
Oreen  Stallcup,  deceased,  whereby  this  legal 
title  was  devised  to  the  mother  of  appellants. 
Burgess  v.  MUllcan,  50  Tex.  397. 

The    further   contention  of  appellees,  that 

the  lodgment    must   be   sustained    on    the 

ground  that  the  money  paid  at  the  void  ex- 

nmtion  sale  by  their  common  vendor,  Scott, 

''St  removed  an  incumbrance  from  ap- 

9'  title,  and  thereby  enabled  them  to 


retain  possession  of  the  land  in  the  al>sence 
ot  an  offer  on  the  part  of  appellants  to  re- 
imburse them,  must  also  be  denied,  because 
no  such  facts  were  alleged.  Sucii  a  de- 
fense invokes  the  equity  of  subrogation,  and 
is  held  to  be  so  far  in  the  nature  of  affirma- 
tive relief  as  to  require  that  it  be  specially 
pleaded  in  an  action  of  trespass  to  try  title. 
PuUer  V.  O'Neil,  68  Tex.  849,  6  S.  W.  Rep. 
181. 

The  Judgment,  as  to  Clara  B.  Crow  and 
husband,  will  be  reversed,  and  here  rendered, 
vesting  in  her  an  undivided  one-fourth  in- 
terest in  the  land  in  controversy,  but  the 
cause  will  be  remanded  for  further  proceed- 
ings in  partition  to  adjust  the  equities  grow- 
ing out  of  valuable  improvements  made  by 
the  several  defendants.  We  could  not,  in 
the  state  of  tt>e  record  brought  here,  in  the 
absence  of  partition  proceedings,  adjust 
these  matters,  as  the  parties  seem  to  contem- 
plate in  the  briefs,  further  than  to  approve 
the  finding  in  favor  of  appellees  on  that 
issue,  which  we  do.  We  would  not  be  Justi- 
fied in  entering  judgment  against  the  war- 
rantors, in  the  absence  of  an  appearance  by 
tiiem,  without  it  being  made  to  appear 
by  the  record  that  they  had  been  cited.  In 
remanding  the  canse,  therefore,  it  will  be 
without  prejudice  to  the  rights  ott  the  par- 
ties entitled  to  such  relief. 


BAILEY  et  al.  v.  LAWS  et  al. 

(Court  of  Civil  Appeals  of  Texaa    June  21, 
1893.) 

TaasPAas  to  Tbt  Titlb— Partition— Statotb  o» 

Limitations— TiTLB — Ras  Judicata— Evidencb 
— Deposition- PABTIB8 — Convetancb  Pkn-dixo 
Action— Taxes— CoNTBiBOTioM  sr  Cotbnamtb. 

1.  In  an  action  by  L.  for  partition,  a  decree 
was  rendered  in  favor  of  M.,  intervener,  for 
440  acres,  and  in  favor  of  defendant  W.  for 
200  acres,  aa  his  homestead,  and  provided  that, 
if  they  failed  to  agree  on  the  boundaries  of 
the   homestead   within   a   certain   time,    "then 

are  hereby  appointed  commissioners"  to 

allot  the  land.  Plaintiff  and  other  defendants 
were  decreed  to  take  nothing.  Before  any 
agreement  was  made,  or  any  commissioners 
were  appointed,  W.  died.  In  the  mean  time  L. 
and  M.  agreed  on  an  equal  division  between 
them  of  the  land  decreed  to  the  latter,  and 
that,  if  they  failed  to  agree,  the  division  should 
l>e  made  by  arbitrators,  and  deeds  passed. 
Thereafter  M.  conveyed  one-half  of  his  remain- 
in«r  interest  to  S.  &  J.,  and  afterwards  con- 
veyed to  B.  all  the  interest  in  such  land  de- 
creed to  him  in  such  action.  Held,  in  trespass 
to  try  title  and  for  partition,  commenced  by  L. 
more  than  three  years  after  such  decree, 
a>;ainst  ail  the  other  parties  claiming  an  in- 
terest in  such  land,  tbnt  the  judgment  in  the 
former  suit  was  res  judicata  of  the  title  at  that 
time,  and  that  the  defeated  parties  therein  in 
possession  could  not  set  up  the  three-years  stat- 
ute of  limitations,  since  their  possession  waa 
without  title  or  color  of  title. 

2.  Any  right  such  defeated  parties  bad  ac- 
quired by  possession  prior  to  suck  judgment 
was  thereby  canceled,  and  such  possession  can- 
not be  tacked  to  their  subsequent  possession, 
so  as  to  malte  any  statute  of  iimitationa  avail- 
ablsk 
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3.  Where  plaintiff  changes  the  form  of  liis 
avdon  from  one  of  partition  to  one  of  trespass 
to  try  title  and  partition,  there  is  no  such 
chanse  in  the  cause  of  action  as  will  prevent 
the  original  petition  from  harinj;  the  effect  to 
•top  the  ranning  of  the  statute  of  limitations. 

i.  It  was  not  error  to  exclude  as  evidence 
certain  tax  deeds  executed  prior  to  such  judg- 
ment, under  which  one  of  the  defeated  parties 
thereto  claimed  title. 

5.  Kor  was  it  error  to  exclude  evidence  of 
plaintiff  to  show  that,  previous  to  such  decree, 
he  had  conveyed  his  Interest  to  a  strHuger  to 
the  record,  since  his  agreement  with  M.  rein- 
vested him  with  safficient  title  to  enable  him  to 
maintain  the  action,  though  he  had  previouslr 
parted  with  it. 

6.  A  conveyance  by  plaintiff  of  his  interest 
in  the  land,  during  the  pendency  of  the  actioo, 
will  not  defeat  recovery  by  liim,  and  his  gran- 
tees need  not  be  made  parties. 

7.  A  deposition  will  not  be  excluded  becanse 
a  letter  by  which  the  witness  refreshed  his 
memory  as  to  the  date  of  a  transaction  aiioiit 
which  be  was  testifying  was  not  attached 
thereto,  where  the  witness  was  not  asked  to 
attach  it,  and  so  effort  was  made  to  qnash 
the  deposition  before  trial. 

8.  It  was  proper  to  admit  evidence  showing 
that,  at  the  time  of  the  conveyance  by  M.  to 
B.,  the  latter  had  knowledge  of  M.'s  previous 
ajtreement  with  L.,  and  conveyance  to  S.  &  J. 

9.  The  parties  need  not  go  bac^  of  the 
former  judgment  to  establiah  title,  since  it  is 
the  common  source. 

10.  Where,  in  partition,  the  cotenants,  in 
possession  of  tbe  entire  premises,  seek  to  compel 
contribution  for  taxes  paid  by  them  during  a 
series  of  years,  the  court  should,  in  adjusting 
the  equities,  take  into  account  the  value  of 
snch  possession,  though  a  ootenant  cannot  re- 
eover  rent  nntil  demand  and  refusal  of  Joint 
occupancy. 

A[>p«al  from  cU«tiict  court,  Tarrant  coun- 
ty;  R.  P.  WHling,  Special  Juidge. 

Action  of  trespaas  to  try  title  and  for  par- 
tition by  J.  M.  taw8  and  others  agalnat 
Bailey  and  Walker  and  others.  From  tbe 
decree  entered  on  the  y»dlct  of  a  jury, 
Bailey  and  Walker  appeal    Afflrmed. 

The  other  facta  fuUy  appear  in  the  follow- 
big  statement  by  HBAD,  J.: 

The  land  In  controversy  Is  222  acres  oat  at 
ttte  K.  S.  Carver  surrey,  250  acres  out  of  the 
Ii.  O.  Walker  surrey,  and  160  acres  out  of 
tbe  D.  G.  Manning  surrey,  all  lying  adjacent 
to  eadi  other.  On  January  14,  18eui,  a  suit 
was  p^ding  bi  the  district  court  of  Tar- 
rant county  in  trtiicb  J.  M.  Laws  was  plain- 
tiff, A  G.  Walker.  St.,  A.  G.  Walker,  Jr., 
Eliza  Hedges,  wife  of  Aaron  Hedges,  Wil- 
liam W.  Walker,  a  minor,  Mary  Calloway, 
wife  of  Iieoikder  Calloway,  and  £3.  A  Walk- 
er, wife  of  John  G.  Walker,  deceased,  were 
defendants,  and  Spartan  O.  Marshall,  exec- 
utor of  James  Marshall,  deceased,  was  In- 
terrener.  In  this  suit  the  land  in  contro- 
rersy  was  the  subject-matter  of  tbe  litiga- 
tion, and,  on  the  date  above  named,  Judg- 
ment was  rendered  in  faror  of  ttie  interven- 
er, Marshall,  for  440  acres  of  the  land,  and 
in  faror  of  the  defendant  A.  G.  Widker,  Sr., 
for  tbe  remaining  200  acres  as  his  homestead. 
In  this  Judgment  it  is  decreed  that  "should 
the  said  A.  O.  Walker,  Sr.,  and  the  sold  in- 
tervener fall  to  designate  the  iMundailes  or 
hare  surveyed  by  agreement  the  homestead 


of  200  acres  as  aforesaid,  within  one  month 
after  the  adjournment  of  this  court,   then 

are  hereby  appointed  commlsatoners 

of  partition  to  allot  200  acres  of  said  lajud, 
in(dudiag  the  Improvements  thereon,  to  the 
said  A.  G.  Walker,  Sr.,  as  bis  homestead, 
and  report  Hieir  action  under  oath  to  tiie 
next  term  of  this  court"  Tbe  plaintiff,  J. 
M.  Laws,  and  other  parties  to  said  suit, 
were  decreed  to  take  notlilng.  Before  tlie 
time  for  prooecntlng  a  writ  of  error  from 
this  Judgment  bad  expired,  tbe  following 
agreement  was  entered  into  by  some  of  th« 
parties:  "J.  M.  Laws,  by  Agt  To  compro- 
mise. S.  G.  Marshall,  by  Attya.  The  state 
of  Texas,  county  of  Tarrant  Whereas,  tai 
the  case  <UC  J.  M.  Laws  vs.  A.  G.  Walker, 
St.,  et  aL,  S.  G.  Marshall,  Intervener,  Mo. 
1,048,  in  the  district  court  of  Tarrant  ooub- 
ty,  tbe  said  Int^vener  recovered  Jodgm^A 
for  420  acres  of  land,  ntore  or  leas,  described 
In  plaintiff's  petition,  leas  200  acres,  the 
bomestead  of  A  G.  Walker,  Sr.,  dated  Janu- 
ary 14,  1882,  and  tbe  said  plaintiff  has  two 
years  by  law  from  date  of  Judgment  to  pros- 
ecnte  a  writ  of  error  to  tbe  supreme  court; 
and  whereas  tbe  plaintiff  and  intervener  de- 
sire to  end  tbe  Utigation  between  them  by 
compromise  and  final  settlement:  There- 
fore this  agreemoit  wltnesseth  ttiat  so  soon 
as  tbe  liomeatead  of  A  O.  Walker,  Sr.,  con- 
sisting of  200  acres,  sfaaU  have  been  desig- 
nated and  set  apart  to  blm  under  the  aald 
Judgment  an  equal  division  of  the  remainder 
of  tbe  land  de8crll)ed  in  aald  Judgment,  con- 
sisting of  420  acres,  m<Hre  or  less,  shall  be 
made  between  the  plaintiff.  Laws,  and  In- 
tervener, Marshall,  equal  In  value  as  near 
as  may  be;  and,  sboold  they  fail  to  agree 
on  the  division,  then  the  same  shall  be  mads 
by  three  disinterested  arbltraton,  each  party 
selecUng  one,  and  tbe  two  arbitrators  tb» 
third;  and,  after  partition,  the  proper  deeds 
of  reUnqulsbment  sltall  be  made  to  each 
party,  wtaicfa  shall  be  a  final  settlement  of 
tbe  matters  In  dispat&  Witness  our  bands, 
this  June  8tb,  1882.  J.  M.  Laws.  By  J.  W. 
Ferris,  Agt  S.  G.  MarshalL  Smith  &  3w 
vis,  Attys.  for  S.  G.  Marshall."  After  the 
execution  of  this  agreement  Marshall  con- 
veyed to  his  attorneys,  Smith  &  Jarvis,  (de- 
fendants In  this  suit)  one-half  of  his  inter- 
est in  tbe  land,  which  would  be  one-fourth 

of    tbe   440    acres.     On    tlis  day   of 

May,  1883,  after  tbe  compromise  and  tlia 
conveyance  f rom«  Mardiall  to  Smith  &  Jar- 
vis  above  referred  to,  Marshall  conveyed  to 
Robert  Bailey  "all  ttie  undivided  right,  title, 
interest  and  claim  that  was  decreed  to  the 
heirs  of  James  Marshall  in  cause  No.  1,043, 
J.  M.  Laws  V.  A  G.  Walker  et  al.,  and  Spar- 
tan G.  Marshall,  Intervener,  in  the  district 
court  of  Tarrant  county,  Tex.,  embracing 
tbe  following  tracts  or  parcels  of  land,"  and 
described  the  three  tracts  by  metes  and 
Iwunds,  and  nowhere  alluded  in  tbe  deed  to 
his  having  compromised  the  Judgment  or 
made  a  conveyance  of  any  part  of  tbe  land 


Digitized  by 


Google 


22 


SOUTHWESXJSKN  UKFOUTEE,  Vol.  23. 


(Tex. 


to  either  Laws  or  Smith  &  Jarrls.  The  evl- 
flence,  however,  amply  sustains  the  finding 
of  the  jury  that,  at  the  time  of  this  convey- 
ance, Bailey  had  notice  both  of  the  com- 
promise with  Laws  and  of  Smith  &  Jarrls' 
interest  from  Marshall,  and  that  it  was 
only  the  Intention  by  the  deed  to  con- 
vey the  Interest  that  Marshall  then  had 
In  the  440  acres  decreed  to  him  as  afore- 
said. A.  O.  Walker,  Sr.,  to  whom  the 
200-acre  homestead  was  decreed,  having  died 
before  it  was  partitioned  to  him,  this  suit 
was  Instituted  on  the  9th  of  March,  1885, 
by  }.  M.  Laws,  as  plaintiff,  against  the  other 
parties  herein,  as  defendants.  The  petition 
recognized  the  right  of  the  Walker  heirs  to 
the  200-acre  homestead;  also  the  rlj^t  of 
Smith  &  Jarvis  to  one-fourth,  and  of  Robert 
Bailey  to  one-fourth,  and  alleged  owneiidilp 
la  plaintiff  to  the  other  one-half  of  the  re- 
mainder, after  deducting  the  200  acres;  and 
adced  that  commissioners  be  appointed  to 
make  partition  In  this  way..  Smith  &  Jarvis 
ooncurred  with  the  plaintiff  In  his  statement 
of  the  rights  of  the  parties,  but  the  defend- 
ants Bailey  and  Walker  claimed  to  be  the 
owners  of  all  the  land  by  reason  of  Bailey's 
purchase  from  Marshall  and  the  decree  In 
tavor  of  the  Walker  heirs  for  the  200  acres. 
It  seems  that,  after  Bailey  purchased  from 
Marshall,  he  and  Walker  had  a  division  of 
«11  the  land,  each  receiving  one-half  by  metes 
And  bounds.  Bailey  claimed  to  have  been 
jm  innocent  purchaser  for  value  from  Mar- 
shall, and  Walker  claimed  to  be  an  Innocent 
purchaser  from  Bailey,  and  also  claimed  the 
tight  to  share  Bailey's  innocence,  even  though 
he  may  have  had  notice  himself.  They  also 
claimed  under  the  three,  five,  and  ten  years' 
statutes  of  limitation.  On  December  13, 
1886,  plaintiff  changed  the  form  of  his  peti- 
tion to  that  of  an  action  of  trespass  to  try 
ttUe,  Including  a  prayer  for  partition.  On 
February  18,  1889,  plaintiff  again  amended, 
continuing  the  form  of  his  action  as  one 
to  try  title,  with  prayer  for  partition,  but 
recognizing  the  rights  of  the  parties  to  be 
the  same  as  alleged  in  the  original.  On 
July  1,  1885,  the  plaintiff.  Laws,  conveyed 
all  his  Interest  in  the  land  to  John  H.  Cole 
and  J.  W.  Ferris,  Cole  to  have  two-thirds, 
and  Ferris  one-third.  On  October  18,  1890, 
a  trial  before  a  jury  resulted  in  the  following 
verdict:  "We.  the  jury,  find  for  plaintiff, 
as  hereinafter  described.  We  award  to  J. 
M.  Laws,  plaintiff,  210  ac^es  of  the  land  in 
controversy,  and  to  Smith  &  Jarvis  105  acres 
of  said  land;  A.  Q.  Walker  to  hold  the  200- 
acre  homestead  allotted  him  in  Judgment 
1,048,  and  Robert  Bailey  the  remaining  105 
acres;  and  we  agree  that  said  Bailey's  105 
acres  be  given  him,  so  that  it  cover  aU  of  the 
Improvements  he  has  put  on  said  lands.  If 
possible  to  so  apportion  his  said  Interest 
without  serious  detriment  to  the  value  of 
tbe  remainder  of  said  tract  apportioned  to 
"id  to  Smith  &  Jarvis;  and  that, 
^ands  are  partltloiied  or  divided, 


If  any  Improvements  are  placed  on  land  al- 
lotted to  plaintiff  or  to  Smith  &  Jarvis,  that 
said  plaintiff  or  Smith  &  Jarvis  pay  for  said 
improvements,  and  refund  their  pro  rata  of 
all  taxes  that  may  have  been  paid  by  any 
party  other  than  themselves  to  whoever 
paid  said  taxes  from  May  14,  1883,  to  this 
date;  and,  further,  that  the  court  appoint  a 
commission  of  three  householders  in  Tar- 
rant county,  Tex.,  to  apportion  said  lands, 
and  assess  the  value  of  Improvements  as 
mentioned  above.  This  October  18,  1880. 
W.  0.  French,  Foreman."  Upon  this  ver- 
dict a  decree  was  entered  adjudging  the 
rl^ts  of  the  parties  as  therein  set  forth,  and 
appointing  commissioners  to  make  the  par- 
tition, from  which  this  appeal  Is  prosecuted. 
A.  6.  Walker,  Sr.,  and  those  claiming  imder 
him,  held  possession  of  the  land  continuously 
since  about  1853,  no  writ  of  possession  hav- 
ing been  issued  upon  the  judgment  rendered 
hx  January,  1882. 

HlnUer,  Stewart  &  Dunklin,  for  appellants. 
H.  M.  Chapman  and  J.  W.  Ferris,  for  appel- 
lee Laws.  I  R.  M.  Wynne  and  A.  M.  Carter, 
for  appellees  Smith  &  Jarvis. 

HEAD,  J.,  (after  stating  the  facts.)  The 
judgment  rendered  on  the  14th  of  January, 
1882,  was  an  adjudication  of  the  title  of  the 
parties  to  the  land  in  controversy  at  that 
date.  No  writ  of  possession  could  have  is- 
sued upon  this  Judgment  until  the  partition 
ordered  therein  was  made.  Walker  having 
died  before  this  was  done,  and  no  commis- 
sioners having  been  named  to  make  the  parti- 
tion, this  suit  was  instituted  to  accomplish 
this.  The  judgment  was,  however,  final,  as 
an  adjudication  of  the  title  to  the  land  from 
which  an  appeal  could  have  been  prosecuted. 
White  V.  Mitchell,  60  Tex.  164.  This  being 
the  nature  of  the  Judgment,  we  think  the 
three-years  statute  of  limitation  no  longer 
had  application.  In  Wright  v.  Dally,  26  Tex. 
730;  Harris  v.  Hardeman,  27  Tex.  248;  Spring 
T.  Eisenach,  61  Tex.  435;  Long  v.  Brenne- 
man,  59  Tex.  211;  Paxton  v.  Meyer,  67  Tex. 
96,  2  S.  W.  Rep.  817;  Snowden  v.  Rush, 
69  Tex.  593,  6  S.  W.  Rep.  767;  Blum  v.  Rog- 
ers, 71  Tex.  677,  9  S.  W.  Rep.  595;  and 
Origsby  V.  May,  84  Tex.  254,  Ifl  8.  W.  Rep. 
343,— it  is  held  that,  after  a  sale  of  the  land 
by  the  owner,  neither  he  nor  those  claiming 
under  him  can  prescribe  under  the  three- 
years  statute.  After  such  sale,  he  no  longer 
has  title,  or  color  of  title,  within  the  meaning 
of  the  law.  We  think  the  same  effect  should 
be  attributed  to  this  decree.  After  its  ren- 
dition, neither  A.  6.  Walker  nor  his  h^rs 
could  be  said  to  have  either  title  or  color  of 
title  from  the  sovereignty  of  the  soil  to  the 
440  acres  of  which  they  were  thereby  di- 
vested. We  are  also  of  opinion  that  any 
right  the  parties  to  that  Judgment  may  have 
acquired  by  reason  of  their  possession  prior 
to  Its  rendition  was  thereby  canceled,  In  so 
far  as  It  cotild  be  used  against  the  successful 
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party  therein,  or  those  claiming  tinder  him, 
and  that  such  possession  cannot  be  tacked 
to  their  possession '  since  the  Judgment  to 
complete  the  time  required  by  either  of  the 
statutes.  If  we  are  correct  In  this  conclusion, 
we  need  not  have  considered  the  question 
as  to  whether  or  not  the  change  In  the  form 
of  plaintiff's  suit  from  one  of  "partition"  to 
"trespass  to  try  title  and  partition"  was  the 
Institution  of  a  new  suit,  within  the  meaning 
of  the  law;  but  we  have  considered  it,  and 
are  clearly  of  the  opinion  that  there  was  no 
such  change  in  the  cause  of  action  asserted 
in  the  two  petitions  as  would  prevent  the 
first  from  having  the  effect  to  stop  the  nm- 
ning  of  the  statute.  What  we  have  said 
shows  that  we  are  of  opinion  the  court  com- 
mitted no  error  in  excluding  the  tax  deeds 
under  which  A  G.  Walker,  Jr.,  claimed. 
These  bore  date  long  previous  to  the  decree 
of  January  14,  1882,  and  he  was  a  party  to 
that  Judgment. 

The  court  did  not  err  In  excluding  from  the 
Jury  the  deposition  of  J.  M.  Laws,  to  show 
that  previous  to  the  rendition  of  tiie  decree 
of  January  14,  1882,  he  had  conveyed  all 
his  interest  in  the  land  to  John  H.  Cole. 
Laws'  title  prior  to  this  decree  is  not  Im- 
portant in  this  case,  as  the  compromise  agree- 
ment with  Marshall  reinvested  him  with 
sufficient  title  to  maintain  this  suit,  even 
though  he  had  previously  parted  with  It 

There  was  also  no  error  in  the  action  of 
the  court  in  holding  that  the  deed  from  Laws 
to  Cole  and  Ferris,  In  July,  1885,  would  not 
prevent  his  recovering.  We  have  already 
held  that  the  filing  of  the  amended  petition 
ta  December,  1886,  was  not  the  Institution 
of  a  new  suit,  and,  if  we  are  correct  In  this. 
It  was  entirely  proper  that  the  proceeding 
be  continued  In  the  name  of  the  original 
parties  until  its  final  termination.  A  pur- 
chaser pendente  lite  need  not  be  made  a  par- 
ty to  the  record.  Lee  ▼.  Salinas,  15  Tex. 
485. 

The  court  did  not  err  In  refusing  to  ex- 
clude from  the  Jury  the  dei>08itiou  of  J.  J. 
JarvlB,  because  the  letter  by  which  he  re- 
freshed his  memory  was  not  attached.  The 
only  use  made  of  this  letter  by  the  witness 
was  to  refresh  his  memory  as  to  the  date  of 
the  transaction  about  which  he  was  testify- 
ing, and  he  distinctly  says  the  letter  "called 
to  his  mind  the  date,"  and  not  that  he  re- 
members writing  the  letter,  and  knew  at  the 
time  It  was  dated  correctly.  Mr.  Greenleaf 
■ays:  "The  cases  in  which  such  writings 
are  proper  to  be  used  may  be  divided  Into 
three  classes:  (1)  Where  the  writing  is  used 
only  for  the  purpose  of  assisting  the  memory 
of  the  witness.  In  this  case  it  does  not  seem 
necessary  that  the  writing  should  be  pro- 
duced in  court,  though  Its  absence  may  af- 
ford a  matter  of  observation  to  the  Jury, 
for  the  witness  at  last  testifies  from  his  own 
rewmectlon."  1  Greenl.  Bv.  |  437;  The  wit- 
ness was  not  asked  to  attach  the  letter  In  the 
fnterrogatorles,  nor  was  any  effort  made  to 


quash  the  deposition  before  entering  Into  the 
trial.  The  objection  was  not  made  until  the 
deposition  was  read,  and  the  court  was  then 
asked  to  exclude  It 

The  court  did  not  err  In  permitting  the 
witness  Spartan  G.  Marshall  to  testlfj'  to 
the  conversation  between  him  and  Robert 
Bailey  at  the  time  of  the  sale  of  the  land  to 
him.  This  evidence  was  correctly  admitted 
to  show  notice  to  BaUey  at  the  time  he  made 
the  piurchase  of  the  previous  compromise 
between  Marshall  and  Laws,  and  the  con- 
veyance from  Marshall  to  Smith  &  Jarvls. 

We  think  the  charge  of  the  court  was  full 
and  clear  upon  the  different  phases  of  the 
rights  of  Bailey  and  Walker  as  innocent  pur- 
chasers under  Marshall,  and  there  was  no 
error  In  refusing  the  special  charges  request- 
ed by  them  upon  this  branch  of  the  case. 

The  court  did  not  err  in  refusing  to  In- 
struct the  Jury  to  find  against  Smith  &  Jar- 
vis,  because  they  had  not  introduced  their 
entire  title  as  set  up  in  their  pleading.  The 
Judgment  of  January  14,  1882,  was  the  com- 
mon source  of  title  of  all  the  parties,  and 
they  were  not  required  to  go  further  than 
this.  A  party  to  a  suit  of  trespass  to  tiy 
title  cannot  Introduce  another  and  different 
title  to  that  specially  pleaded  by  Viim,.  but 
he  is  not  required  to  Introduce  all  of  the  links 
set  forth  in  his  plea,  if  he  can  show  a  bet- 
ter title  than  his  adversary  by  introducing 
only  a  part  of  them. 

We  have  had  considerable  difficulty  in  ar- 
riving at  a  satisfactory  conclusion  as  to  the 
rights  of  the  parties  In  respect  to  the  taxes 
paid  by  the  defendants  Bailey  and  Walker. 
It  seems  that  they  have  paid  the  taxes  upon 
all  the  land  during  a  series  of  years,  and  in 
their  answer  tbey  seek  contribution  in  case 
they  lose  the  land.  Where  one  cotenant  re- 
moves an  incumbrance,  such  as  a  tax  lien, 
upon  the  whole  land,  it  would  seem  clear, 
upon  principles  of  equity,  that  be  shotild  be 
subrogated  to  such  lien  to  secure  contribu- 
tion from  his  cotenant  for  his  share.  Freem. 
Coten.  203.  It  seems,  however,  in  this  case 
that,  dTirIng  the  years  the  defendants  paid 
these  taxes,  tbey  had  possession  and  the 
use  of  the  entire  land;  and,  while  It  is  true 
one  tenant  cannot  be  made  to  pay  bis  coten- 
ant rent  where  he  has  actually  occupied  the 
land  himself  until  demand  and  refusal  of 
Joint  occupancy,  (Thompson  v.  Jones,  77  Tex. 
626,  14  S.  W.  Rep.  222,)  yet  we  believe  that 
when  he  has  had  possession  of  the  entire 
premises,  and  asks  that  his  cotenant  be  made 
to  pay  a  part  of  the  taxes,  this  should  only 
be  allowed  upon  an  adjustment  of  the  equi- 
ties between  them,  and  that  this  can  be  done 
when  the  report  of  the  commissioners  is  re- 
turned, and  it  is  known  what  part,  if  any, 
of  the  Improvements  these  defendants  lose. 
We  will  therefore  order  that  the  Judgment 
of  the  coiu^  below  be  affirmed,  but  that  this 
In  no  way  prejudice  the  rights  of  the  parties 
to  have  the  equities  between  them  growing 
out  of  the  improvements  made   and  taxaa 
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paid  tay  the  defendants  adjusted  when  the 
report  of  the  commlasioners  is  filed  for  con- 
firmation, in  pursuance  at  the  decree  ren- 
dered in  the  court  below. 


DAVIDSON  et  al.  t.  SENIOR  et  al. 

(Court  of  Ciril  Appeals  of  Texas.    June  28, 

1803.) 

Land  Cehtipicate— Convstancs— Wbat  Cosari- 
TUTB9  —  Power  op  Attornbt  —  Qdestio:<  bob 
JuKT— Fuoor  OB  Dbath  ako  Heikship— Regit* 

ALU  IN  rOWSK   or  ATTOBXay  BI  Hbiks. 

1.  A  writiDg  exeented  Jn  1838,  in  the  re- 
public of  Texas,  recited  that,  for  a  vaiual>le  con- 
sideration, a.  appointed  C.  "a  substitute  as  at- 
torney under  me,  to  apply  for  and  obtain  a 
patent  or  title"  to  one  league  and  labor  of  land, 
which  G.  obtained  through  his  ossignses  from 
the  board  of  land  commiBsiouers,  and  which 
certificate  was  transferred  by  the  assignees  to 
said  S.,  "wlierefore  C.  is  hereby  antliorised 
10  obtain  patent  in  his  own  name,  or  in  the 
name  or  names  of  any  other  person  or  persons," 
and  Kenerally  to  do  everything  necessary  in  the 
premises;  "and  I,  the  said  S.,  do  hereby  declare 
the  same  to  be  le^  and  binding  on  me,  aa 
though  done  by  himself,  in.  my  own  propor 
person."  lleld  that,  in  the  absence  of  evidence 
showing  the  contrary,  such  writing  was  a  con- 
Teyance  of  tjie  land  certificate,  and  not  a  mere 
power  of  attorney. 

2.  In  an  action  to  recover  land  by  the  heirs 
of  S.,  to  whom  the  land  was  patented,  against 
parties  claiming  under  such  instrument,  it  ap- 
peared that  part  of  such  certificate  had  been  lo- 
cated before  such  writing  was  executed,  but 
it  was  not  shown  who  located  it  or  procured 
the  patent.  Four  days  before  its  execution,  S. 
oonveypd  the  land  thus  located  to  C.  The  latter 
died  12  years,  and  the  former  17  years,  thereaft- 
er, and  it  was  not  shown  that  either  exercised 
any  acts  of  ownership  over  the  unloeated  part 
of  the  certificate  after  the  instrument  was  ex- 
ecuted. Soon  after  C's  death,  his  adminis- 
trator sold  tha  land,  and  it  was  not  shown 
that  either  S.,  in  hia  lifetime,  or  plaintiff,  as- 
serted any  claim  to  it  during  a  period  of  over 
50  years.  HM,  thst  It  was  error  to  submit 
to  the  jury  the  question  aa  to  whether  &  in- 
tended by  such  writing  to  convey  such  certifi- 
cate to  C.,  or  to  give  him  a  power  of  attorney 
only. 

3.  Part  of  the  land  in  dispute  passed  by 
successive  conveyances  from  C.  to  one  H.  T., 
and  some  of  defendants  claimed  imder  a  deed 
executed  by  attorneys  in  fact.  The  power  of 
attorney  recited  that  the  makers  wn«  the  only 
heirs  of  li.  and  L.  T.,  deceased.  Beld,  that 
the  recitals  of  the  power  of  attorney  were  not 
admissible  to  prove  either  the  death  of  H.  T. 
or  the  heirship  under  him,  where  it  did  not  ax)- 
pear  that  better  evidence  was  not  obtainable. 

4.  Such  deiendants  cannot  urge  as  a  de- 
fense against  plaintiffs'  claim  tlie  conveyance 
of  the  certificate  by  S.  to  C„  since  the  legal 
title  was  thereoftw  vested  in  S.  by  the  issuance 
of  a  patent  to  him,  and  an  outstanding  equity 
cannot  be  interposed  in  such  case  in  defense 
to  the  legal  title. 

Error  from  district  court,  Archer  coontj; 
P.  M.  Stine,  Judge. 

Action  by  Sarah  Senioc  and  others  against 
John  P.  Davidson  and-  others  to  recover  cer- 
tain laud.  There  was  a  Judgment  for  plain- 
tllfa,  and  defendants  bilng  error.    Reversed. 

Ingraham,  Ratcliff  &  Ingraham,  for  plain- 
tiffs in  error.  F.  E.  Dycus,  for  defendants  Ln 
error. 


HEAD,  J.  The  land  in  controversy  was 
patented  May  15,  1858,  to  Simon  Schloss,  as- 
signee of  Mlquel  Gainn,  and  defendants  in  er- 
ror elaim  as  his  heirs,  while  plaintiffs  in  er- 
ror claim  under  the  tollowtng  instrument,  ex- 
ecuted by  him:  "Republic  of  Texas;  county 
oif  Nacogdoches.  Be  it  known  that  on  the 
12th  day  of  September,  one  thousand  eight 
hundred  and  thlrty-ei^t,  and  of  the  inde- 
pendence of  Texas  the  third,  I,  Simon  Scloas, 
of  the  county  aforesaid.  In  and  for  a  valua- 
ble consideration  to  me  In  hand  paid,  have 
nominated,  constituted,  and  appointed  Au- 
guste  Adolphe  Cnrdett,  also  of  said  coimty, 
a  substitute  as  attorney  imdor  me,  to  apply 
for  and  obtain  a  patent  or  title  from  the 
commissioner  general  of  the  land  office  to 
one  league  and  labor  of  land,  which  Mi<mcl 
Galon  obtained  through  his  assignees,  Wil- 
liam Dankworth  and  George  Bondles,  on  the 
eth  day  at  February,  1838,  from  the  board 
of  land  commissioners  in  and  for  said  coun- 
ty, and  which  said  certificate  was  transferred 
by  said  assignees  to  said  Simon  Schloss  oi» 
the  thirty-first  day  of  August,  1838;  where- 
fore the  said  Auguste  Adolphe  Cardett  Is 
hereby  authorized  to  obtain  patent  In  his 
own  name,  or  in  the  name  or  names  of  any 
other  person  or  persons  whatsoever.  If  the 
law  will  so  allow,  and  generally  to  do  all 
and  everything  necessary  to  be  done  In  the 
premises;  and  I,  the  said  Simon  Schloss,  do 
hereby  declare  the  same  to  be  legal  and 
binding  on  me,  as  though  done  by  himself. 
In  my  own  proper  person.  In  testimony 
whereof,  I  have  hereunto  set  my  hand  and 
seal,  the  day  and  date  as  aforesaid.  S. 
Schloss.  [Seal.]"  The  court  below  submit- 
ted to  the  jury  to  decide,  under  all  the  evi- 
dence, whether  It  was  the  Intention  of 
Schloss  by  this  instrument  to  convey  the  cer- 
tificate to  Cardett  as  his  own  property,  or 
whether  it  was  only  to  have  the  effect  of  an 
ordinary  power  of  attorney.  The  evidence 
showed  that  a  part  of  this  certificate  (3,342 
acres)  had  been  located  in  Nacogdoches  coun- 
ty previous  to  the  execution  of  this  Instru- 
meat,  and,  only  four  days  before  Its  execu- 
tion, Schloss  had  conveyed  said  land  by  a 
separate  deed  to  Cardett.  Cardett  died  In 
1850,  and  Schloss  in  1855.  Neither  Is  shown 
to  have  exercised  any  acts  of  ownership  over 
the  unloeated  part  of  the  certlflcate  by  vir- 
tue of  which  the  land  In  controversy  was- 
patented  from  the  date  of  the  above  Instru- 
ment until  his  death.  It  Is  not  shown  by  the 
record  who  made  the  location  and  procured 
the  patent  to  this  land.  The  administrator  of 
Cardett  made  the  sale  tmder  which  defend- 
ants in  error  claim  only  a  short  time  after 
his  death.  Neither  Schloss.  in  his  lifetime, 
nor  defendants  in  error,  as  his  heirs,  are 
shown  to  have  asserted  any  claim  to  this 
land  until  about  the  time  of  the  institution 
of  this  suit,  a  period  of  over  50  years  from 
the  date  of  the  instrument  In  question.  In 
this  state  of  the  evidence  we  believe  the 
court  should  have  Instnictcd  the  Jury  that 
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the  instrument  executed. by  Schloas  to  Oar- 
dett  September  12,  1838,  was  a  coiiTeyance, 
and  to  find  for  those  of  the  plaintiffs  in  er- 
ror irtio  had  connected  themselves  therewith. 
We  do  not  hold  that  a  state  of  facts  could 
not  have  been  shown  that  would  have  made 
it  pr(q>er  for  the  court  to  have  submitted 
to  the  Jury  to  decide  whether  said  instru- 
ment should  have  the  effect  of  a  conveyance 
or  power  of  attorney,  as  was  done;  but  we 
do  hold  that,  upon  its  face,  without  the  aid 
of  extrtnalc  evidence,  it  should  be  construed 
as  a  conveyance,  and  there  was  not  sufficient 
evidence  introduced  upon  this  trial  to  au- 
thorize the  Jury  to  change  this  construction. 
This  instrument  recites  that  it  was  executed 
for  a  valualde  consideration,  and  authorises 
the  grantee  to  procure  the  patent,  eitlter  ia 
his  own  name  or  in  the  name  or  names  of 
any  ottier  perscm  or  persons  whatsoever;  and 
when  we  take  into  coudderatioiL,  as  stated 
in  Cox  V.  Bray,  28  Tex.  260,  the  "well-known 
fact  that  this  course  was  frequently  pursued 
In  transactions  of  this  ktud  at  tliat  day,"  and 
was  regarded  as  the  only  effectual  convey- 
aaee  that  could  be  made  of  some  titles  but 
a  few  yean  previous,  we  think  there  can  be 
little  question  that  it  was  the  intention  ot 
Schloss  to  pass  the  title  to  this  certificate  to 
Cardett  Similar  instruments  Iiave  be^i  so 
construed  more  than  once.  Cook  v.  I^indsay, 
67  Tex.  67;  Brovm  v.  Simpson's  Heirs,  G7 
To.  225,  2  S.  W.  Kep.  644. 

A  part  of  the  land  passed  by  successive 
transfers  from  Cardett  to  one  Henry  Teutsdb, 
and  A.  Teutsch  and  others  executed  a  pow- 
er of  attorney  to  Asa  Moore,  James  Steen, 
and  D.  M.  Pate,  reciting  that  the  mak- 
ers of  the  power  were  the  sole  and  only  h^rs 
at  law  of  Henry  and  Lavinia  Teutsch,  de- 
ceased, and  directing  the  appointees  to  par- 
tition all  the  lands  belonging  to  said  estate 
between  the  heirs  and  plaintlfts  in  error.  Z. 
T.  and  Martha  E.  Mast  claim  under  a  deed 
made  by  these  attorneys.  They  also  J(^ned 
In  executing  the  power.  There  was  no  evi- 
dence of  the  death  of  Henry  Teutsch,  nor  as 
to  the  heirship  under  him,  other  than  the 
recitals  in  this  power,  which  the  court  held 
not  admissible.  We  think  this  was  correct. 
While  it  is  well  established  that  hearsay  evi- 
dence, under  certain  restrictions,  is  admissi- 
ble to  prove  pedigree,  including  death  and 
helrabip,  (Louder  v.  Schluter,  78  Tex.  103,  14 
S.  W.  Rep.  205,  207;  Caiamblee  v.  Tarbox, 
27  Tex.  140,)  and  that  recitals  in  deeds  and 
other  instruments,  where  the  prc4>er  predi- 
cate is  laid,  are  admitted  for  this  purpose, 
(1  Greenl.  Ev.  103, 104;  OhamUee  v.  TarboiX, 
supra,)  yet  this  la  usually  restricted  to  cases 
where  the  maker  of  the  deed  is  dead,  or  bis 
evidence,  for  some  other  reason,  cannot  be 
obtained,  and  be  is  shown  by  the  evidence 
to  have  sustained  such  relation  to  the  person 
about  whom  he  makes  the  declaration  as 
would  entitle  his  statements  to  be  received 
In  evidence  under  the  weU-settled  rules  of 
law.     Johns  v.  Northcutt,  40  Tex.  455.     In 


this  case  no  predicate  whatever  was  attempt- 
ed to  be  laid  for  the  introduction  of  these  re- 
citals, and  the  power  was  of  entirely  too  re- 
cent date  to  make  them  admissible  on  ac- 
coimt  of  its  age  alone,  if  this  would  ever  be 
sufficient.  That  it  was  necessary  for  these- 
plaintiffs  la  error  to  show  the  death  of  Hen- 
ry  Teutsch  and  their  heirship  under  him  in 
some  way,  in  order  to  connect  their  title  with 
the  transfer  to  Cardett,  there  can  be  no  ques- 
tion.   Pratt  v.  Jones,  64  Tex.  694. 

Plaintiffs  In  error  Mast  also  contend  that,, 
evffli  though  they  failed  to  show  that  they 
claim  under  Cardett,  yet  they  could  urge  the 
conveyance  from  Schloss  to  hin»  in  defense 
as  an  outstanding  title;  but  we  think  this 
cannot  be  sustained.  The  ccmveyance  from 
Schloss  to  Cardett  was  only  ot  tbe  certificate. 
The  legal  title  was  afterwards  vested  in 
Schloss,  by  the  issuance  of  the  patent  in  his 
name.  That  an  outstanding  equity  cannot  be 
successfully  interposed  in  defense  to  the  le- 
gal title  is  well  settled.  OuUett  v.  O'Connor,. 
54  Tex.  408;   Shields  v.  Hunt,  45  Tex.  424. 

The  other  assignments  need  not  be  cc^tsid- 
ered.  We  might  be  authorised  to  reverse  the 
Judgment  as  to  those  of  the  plaintiff^  in  er- 
ror who  connect  themselves  with  tlie  Cardett 
transfer,  and  affirm  as  to  the  others,  but  it  may 
be  that  upon  another  trial  Mrs.  Mast  will  be- 
able  to  show  her  title  under  Henry  Teutsch, 
and  we  think  it  will  conduce  more  to  thfr 
ends  of  Justice  to  give  her  an  opportunity  to- 
do  this  by  remanding  the  entire  case;  and  Ik. 
is  so  ordered. 


D.  A.  TOMPKINS  CO.  v.  GALVESTON 

CITY  ST.  R.  CO.  et  al. 

(Court  of  CiTil  Appeals  of  Texas.    May  25, 

1893.) 

S*i.«  — Action  o:t  Pcrchase-Movbt  Notes— De-. 

FBCTIVE   UaCBINBRT  —  MlAStTHE  Or  DaVAOES — 

BapriciBNCT  OP  Axawaa  — Amooxt  of  attok- 
keys'  Fees. 

1.  In  an  action  for  the  price  of  engines,, 
a  sum  spent  in  repairing  defects  in  one  of  them 
is  recoverable  as  damages. 

2.  Where  the  engine  was  intended  for  na» 
in  generating  electricity  with  which  to  propel 
cars  over  the  purchaser  s  street  railroad,  defend- 
ants are  not  entitled  to  damages  because  cer- 
tain cars  had  to  lie  idle  while  the  engine  was 
l>eing  r^[)aired,  such  damages  lieing  too  remote. 

3.  Where  such  action  is  on  notes  given  for 
the  price,  it  is  error  to  compute  the  commission 
for  attorneys'  fees  on  the  foil  amount  due  on 
the  notes  without  first  dednctin.K  the  amount 
found  to  be  due  defendants  as  damages. 

£!rror  from  district  court,  Galvefiton  coun- 
ty;  William  H.  Stewart.  Judgo. 

Acti4»  by  the  D.  A  Tompkins  Company 
against  the  Oalvoston  City  Street  Railroad 
Company  and  William  H.  Sinclair  on  prom- 
issory notes  given  for  tlie  price  of  certain 
engines,  in  which  defendants  claimed  d.om- 
ages  on  account  of  defective  construction  of 
one  of  the  engines.  There  was  a  judgment 
for  plnbitiff  tot  part  of  the  amount  claimed, 
iutd  it  appeals  by  writ  of  error.  Reversed 
and  rendered. 
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Hutcheson,  Carrington  &,  Sears,  for  plain- 
tiff In  error.  James  B.  &  Chas.  J.  Stubbs, 
for  defendants  in  error. 

PLEASANTS,  J.  1.  The  plaintiff  In  error 
instituted  tbis  suit  against  the  defendants  in 
error  to  recover  balance  of  the  price  of  two 
steam  engines  sold  by  plaintiff  to  the  defend- 
ant the  Galveston  City  Street  Railroad  Com- 
pany. A  chattel  mortgage  on  both  of  the  en- 
gines was  executed  at  the  time  of  their  de- 
livery to  secure  the  three  notes  executed  In 
payment  of  part  of  the  purchase  money. 
The  defendants  demurred,  and  answered  by 
general  and  fecial  answers,  averring  that 
one  of  the  engines  was  Improperly  construct- 
ed, and  in  consequence  thereof  it  brc^e 
down  after  a  weelc'a  operation,  and,  In  re- 
pairing this  engine,  defendants  were  com- 
pelled to  expend  the  sum  of  $600,  and  far- 
ther that,  in  consequence  of  said  breakdown 
of  the  engine,  defendants  were  obliged  to 
discontinue  the  use  of  six  of  their  cars,  and 
thereby  suffered  damage  in  the  sum  of  $1,- 
600.  Tlie  case  was  tried  by  the  Judge  with- 
out a  Jury,  and  Judgment  was  rendered  for 
plaintiff  tor  its  debt  and  interest,  as  evi- 
denced by  the  notes  sued  on,  and  toi  attor- 
neys' fees,  as  stipulated  for  In  the  notes, 
and  for  traveling  expenses  Incurred  by  plain- 
tiff, and  which  were  also  stipulated  for  in 
the  contract  of  sale;  and  Judgment  was  ren- 
dered for  defendants  tor  the  amount  ex- 
pended in  repairing  the  engine,  and  also  for 
the  sum  of  $564.55,  as  compensation  for 
damages  sustained  by  defendants  for  the 
loss  of  the  use  of  the  engine  for  four  weeks. 
The  engines  were  purchased  and  were  used 
by  defendants  for  generating  electricity,  with 
which  cars  were  propelled  over  the  defend- 
ants' railway  tracks,  in  the  streets  of  the 
city  of  Galveston.  There  was  no  warranty 
by  the  vendor  of  eltner  one  of  the  engines. 
They  were  shipped  from  another  state  to 
the  city  of  Galveston,  to  defendant  company, 
upon  its  order;  the  order  reciting  the  terms 
and  conditions  of  the  proposed  purchase, 
and,  with  tiie  order,  the  three  notes  refen'ed 
to  In  it  were  also  sent  to  plaintiff.  To  the 
Judgment  the  plaintiff  appealed  by  writ  of 
error. 

2.  The  assignments  of  plaintiff  in  error 
present  the  following  propositions:  (1)  That 
in  a  suit  to  recover  the  contract  price  of 
machinery  sold  and  delivered,  and  the  de- 
fense is  that  the  machinery  was  defective, 
the  measure  of  damages  In  such  case  being 
the  difference  between  the  value  of  the  ma- 
chinery without  the  alleged  detect  and  its 
value  with  that  defect,  this  difference  can- 
not be  recovered  upon  proof  of  an  allega- 
tion "that,  by  reason  of  the  defect,  defend- 
ant was  compelled,  necessarily,  to  expend 
a  certain  sum  of  money  in  repairing  the  ma- 
chinery;" the  plaintiff  making  no  objection 
to  the  evidence  by  which  such  allegation  is 
proved,  and  not  having  excepted  to  the  de- 
fendant's   pleading;   (2)   that    damages    for 


loss  of  the  use  of  the  engine  for  four  weelu, 
In  consequence  of  the  alleged  defect,  is  not 
recoverable  by  defendant  because  such  dam- 
ages are  not  warranted  by  any  rule  of  law, 
are  too  remote,  and  speculative. 

3.  We  are  of  the  opinion  that  the  first  of 
the  above  propositions  cannot  be  maintained. 
The  court  holds  that  as  there  was  no  excep- 
tion to  the  pleading  by  plaintiff,  and  as  it 
was  proved,  without  objection  from  the 
plaintiff,  that  the  defendant  company  did 
pay  the  sum  of  $435.45  in  repairing  the  en- 
gine, and  that  the  repairs  were  rendered 
necessary  by  reason  of  the  alleged  defect  in 
the  construction  of  the  engine,  and  that  the 
costs  of  the  repairs  were  reasonable,  It  was 
competent  and  proper  for  the  court  to  rai- 
der Judgment  for  defendant,  for  the  sum  so 
paid  by  it,  as  the  measure  of  damages  to 
which  defendant  was  entitied  tor  the  "defect 
in  the  engine.  If  it  be  conceded  that  the 
measure  of  damages  for  defect  In  the  en- 
gine is  simply  the  difference,  and  nothing 
more,  between  the  vulue  of  tht;  engine  ^vith 
the  defect  complahied  of,  and  Its  value 
without  such  defitct,  it  cannot  be  said,  we 
think,  that  the  Judgment  of  tlie  court.  In 
this  particular,  "is  without  either  plea  or 
proof"  to  support  It.  The  facts  averred  in 
the  answer,  when  proved,  were,  of  them- 
selves, competent  and  stifflcient  to  establish 
the  difference  between  the  value  of  the  en- 
gine without  the  defect,  and  its  value  with 
the  defect  The  most  that  can  be  said 
against  the  answer  is  that  it  imperfectly 
stated  a  good  defense.  Such  pleading,  with 
proof  of  its  averments.  Is  certainly  sufficient 
predicate  for  a  Judgment,  in  the  absence  of 
both  exceptions  to  the  pleading,  and  objec- 
tion to  the  evidence  offered  in  support  of  the 
pleas.  But  this  court  is  Inclined  to  the  opin- 
ion that  the  measure  of  damages  to  which 
defendant  is  entitied,  In  lals  case,  tot  the 
defective  construction  of  the  engine,  is  not 
restricted  solely  to  the  difference  between 
the  value  of  the  engine,  had  it  been  prop- 
erly constructed,  and  what  Its  value  was, 
constructed  Improperly.  We  arc  disposed  to 
think  that,  in  addition  to  this  difference  in 
value,  should  be  added  any  injury  result- 
ing to  the  eiiglne  itself  from  the  defect  in 
its  construction.  If  we  are  correct  in  this 
opinion,  then  the  answer  was  net  obnoxious 
to  demiu-rer.  It  stated  correctly  a  good  de- 
fense. 

4.  Tlie  second  proposition  submitted  by 
plaintiff  in  error  imder  his  assignments,  we 
are  of  opinion,  is  correct,  and  that  the  coiut 
erred  in  rendering  Judgment  for  damages 
resulting  to  defendants  from  the  necessary 
withdrawal  of  six  cars  from  their  raUway 
tracks  while  the  eng<ne  was  being  repaired. 
Such  damages  cannot  be  held  to  have  been 
in  contemplation  of  the  plaintiff  and  defend- 
ants when  the  contract  for  sale  of  the  en- 
gine was  made,  and  are  too  remote.  For 
this  error  the  Judgment  must  be  reversed 
and   rendered.    The    court    rendered  Judg- 
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mont  for  plaintiff  for  10  per  centum  upon 
the  amount  due  upon  tlie  notes  sued  on,  in 
payment  of  attorneys'  fees.  Xlils,  we  thlnlt, 
woa  error.  A.  commission  of  10  per  centum 
should  hare  been  rendered  for  fees  due 
plaintiff's  attorney  upon  the  sum  adjudged 
to  be  due  upon  the  purchase-money  notes, 
less  tho  sum  adjudged  defendant  as  dam- 
ages. 

o.  It  is  therefore  ordered  that  the  Judg- 
ment of  the  lower  court  be  reversed,  and 
that  judgment  be  now  rendered  by  this 
court  in  favor  of  i)laintiff,  against  defend- 
ants, for  $4,092.78,  loss  $435.45,  damages  ad- 
Judged  the  defendant  the  Galveston  City 
Railroad  Company,  and  for  the  further  sum 
of  $365.73  in  payment  of  attorneys'  fees, 
and  for  the  sunt  of  $60  in  payment  of  trav- 
eling expenses  Incurred  by  plaintiff  in  its 
effort  to  ^ect  a  settlem^it  of  its  claim 
with  defendant  company,  with  interest  on 
said  several  sums  rendered  for  plaintiff  from 
the  Tth  day  of  March,  A.  D.  1S82,  at  the 
rate  of  6  per  centum  per  annum,  and  for 
foreclosure  of  the  mortgage  executed  by 
said  defoidant  upon  the  said  engines,  and 
which  is  set  out  in  plaintiff's  petition,  and 
for  all  costs  of  suit,  both  hi  tlils  and  the  dis- 
trict court 

6.  To  oar  c<«clu8ions  upon  the  facts  ex- 
pressed in  our  statement  of  the  cause,  made 
in  the  first  paragraph  of  this  opinion,  we  add 
the  following:  Six  of  the  defendant's  cars 
were  idle  during  the  four  weeks  the  defec- 
tive engine  was  being  repaired.  Without 
this  engine,  the  defendant  was  \mable  to  op- 
erate these  cars,  and  the  net  earnings  of 
these  cars  witliin  tliis  time,  according  to 
their  previous  and  subsequent  earnings, 
would  not  have  tieen  less  than  $1,000,  but 
the  plaintiff  was  not  informed  at  the  time 
of 'the  purdiase  of  the  engines  as  to  the  uses 
for  which  they  were  intended  by  defend- 
ant company.  The  plaintifP  made  two  trips 
to  Galveston  for  the  purpose  of  making  set- 
tlem^it  with  defendants,  and  That  he  there- 
by incurred  expenses,  not  less  than  $60. 
The  repairs  made  upon  the  engine  were  ren- 
dered necessary  by  the  defective  construc- 
tion of  the  engine,  and  the  sum  expended 
by  defendant  in  making  the  repairs  was 
proper  and  reasonable. 


BLANKENSHIP  &  BLAKE  CO.  v.  KELLY. 

(Court  of  Civil  Appeals  of  Texas.    May  26, 
1893.) 

Appbai.— Objbotioms  Waived— A.ssio!iHiiNT  vob 
Bbxbfit  of  Cbeditohs— Validitt. 

1.  Under  mle  20  of  the  conrt  of  dvil  ap- 
peals, (20  S.  W.  Rep.  viii.,)  assignments  of  er- 
ror  not  copied  into  the  bnef  of  appellant  will 
be  diarfgarded. 

2.  A  trust  deed  aathorizing  the  irnstee  to 
sell  the  property  convoyed  at  wholesale  or  re- 
tail, to  pay  ct-rtain  creditorB,  is  not  void  on  its 
face  where  it  does  not  show  that  tlie  assignors 


were  insolvent,  nor  that  they  owed  other  debts 
than  those  secured  by  it,  nor  that  the  property 
conveyed  was  all  that  they  possessed. 

Appeal  from  Upshur  county  court;  D.  A. 
Bule,  Judge. 

Action  by  the  Blankenshlp  &  Blake  Com- 
pany against  Trinkle  &  Doss  on  a  debt. 
Garnishment  issued  against  T.  J.  Kelly. 
Judgment  was  entered  in  favor  of  the  gar- 
nishee, and  plaintiffs  appeal.    Affirmed. 

Briggs  &  Kendrlck  and  Williams  &  Evans, 
for  appellants.  Bowen  &  Warren  and  3.  8. 
BamweU,  for  appellee. 

WILLIAMS,  J.  Appellants  sued  the  flim 
of  Trinkle  &  Doss  in  the  coTmty  court  upon 
a  debt,  and  caused  a  writ  of  garnishment  to 
be  issued  and  served  upon  appellee.  The 
latter  answered,  denying  any  Indebtedness 
to  Trinkle  &  Doss,  and  denying  also  the 
possessiim  of  any  property  or  effects  belong- 
ing to  them.  The  answer  alleged  that  cer- 
tain goods  held  by  the  garnishee  had  been 
conveyed  to  him  by  TrlnJde  &  Doss  before 
the  service  of  the  garnishment,  as  trustee 
for  certain  creditors  named  in  the  convey- 
ance, and  that  he  held  the  property  so  con- 
veyed under  the  deed,  which  was  attached 
to  the  answer.  Appellants  contested  the  an- 
swer, asserting  that  the  conveyance  was 
void,  as  being  in  fraud  of"  creditors  of  the 
assignors.  The  instrument  is  not  a  general 
assignment  for  the  benefit  of  creditors,  but 
Is  a  trust  deed  for  the  benefit  of  certain 
named  creditors.  The  cause  was  tried,  and 
Judgment  rendered  discharging  the  garnishee, 
from  which  this  appeal  is  prosecuted. 

In  attempting  to  present  their  case^  ap- 
pellants have  not  copied  into  their  brief  any 
of  the  assignments  of  err<^  except  the  sec- 
ond. The  old  rules  of  the  supreme  court 
in  force  when  the  appeal  was  perfected,  as 
well  as  those  now  in  force  regulating  prac- 
tice in  this  court,  provide  in  plain  terms 
that  aaslgnments  not  copied  in  the  brief  are 
to  be  treated  as  waived.  See  rule  29,  20  S. 
W.  Rep.  viil.  We  will  not,  therefore,  no- 
tice any  point  raised  under  assignments  thus 
abandoned.  ChappeU  v.  Railway  Co.,  75 
Tex.  82,  12  S.  W.  Rep.  977;  Hughes  T. 
Railroad  Co.,  67  Tex.  595,  4  S.  W.  Rep.  219. 

The  secend  assignment  is  based  upon  the 
ruling  of  the  court  in  admitting  in  evidence 
the  deed  of  trust  under  which  the  garnishee 
held  the  goods.  The  objecti(m  made  to  the 
instrument  was  that  it  showed  on  its  face 
that  it  was  fraudulent  against  creditors  of 
Trinkle  &  Doss,  in  that  it  "authorized  the 
trustee  to  take  possession  of  said  stock  of 
goods,  wares,  and  merchandise  conveyed 
therein  to  the  said  trustee,  and  to  sell  the 
same,  either  at  retail  or  in  bulk,  and  at 
private  or  public  sale,  but  requiring  that, 
if  said  property  should  be  sold  at  private 
sale,  it  should  be  sold  in  the  town  of  Big 
Sandy,  Tex.;  thus  authorizing  said  trustee 
to  sell  said  property  in  due  course  of  trade 
at  retail,  and  limiting  him  in  the  sale  thereof 
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to  a  certain  place,  and  failing  to  limit  him 
as  to  any  time  within  whidi  to  carry  out 
the  trust."  The  deed  did  contain  the  pro- 
visions stated  in  the  objection,  hut  neverthe- 
less It  did  not  show  upon  its  face  that  It  was 
Toid.  It  contained  no  recitals  that  the  mak- 
ers of  It  were  Insolvent  or  In  falling  circum- 
stances, nor  that  they  owed  any  oilier  debts 
than  those  which  were  secured  by  its  pro- 
visions; nor  did  It  show  that  the  property 
conveyed  was  all  tluU  the  mortgagors  pos- 
sessed. If  It  was  not  valid.  Its  nullity  arose 
from  facts  which  did  not  appear  upon  its 
face.  The  court  did  not  err  In  admitting  It 
la  evidence,  as  Its  effect  was  to  be  deter- 
mined from  all  of  the  facta  affecting  It 
What  its  effect  was,  whether  It  was  valid  or 
invalid,  are  questions  which  are  not  properly 
presented  In  the  briefs,  and  which  we  will 
not,  therefore*  determine.  No  error  belnc 
pointed  out  the  Judgment  wlU  be  affirmed. 

On  Rehearing. 

(Jane  22,  189S.) 
In  the  derision  of  this  case  we  declined 
to  consider  the  most  of  the  points  made  in 
appellants'  brief,  treating  the  assignments 
as  waived  by  a  failure  to  copy  them  Into  Oie 
brief.  The  motion  for  rehearing  asserts  that 
an  assignment  which  we  did  not  consider 
was  contained  in  the  brief.  The  statement 
In  tile  brief  is  that  only  a  portion  of  that 
assignment  is  set  out,  and  a  reference  to  the 
transcript  shows  that  a  large  part  of  the 
assignment  Is  omitted.  It  would  be  easy  to 
point  out  how  an  Indiilgenc©  of  this  practice 
would  lead  to  the  mischiefs  intended  to  be 
prevokted  by  the  rule.  It  Is  not  desired  to 
enforce  the  rules  too  rigidly  or  technically, 
BO  as  to  cut  off  substantial  rights;  but  they 
are  Intended  to  facilitate  the  dlspatdi  of  the 
business,  and  there  seems  to  be  rather  a 
general  disregard  of  many  of  th^r  require- 
ments. The  assignment  in  question  shows  no 
error  in  the  action  of  the  court  below.  It 
asserts  a  liability  on  the  part  of  the  gar^ 
nlshee,  which  is  not  set  up  in  the  contesting 
affidavit,  nor  in  any  pleading  filed  In  the 
court  below  by  appellanta  The  motion  for 
rehearing  Is  therefore  overruled. 


ADKINS  et  al.  v.  HARN  et  a1. 
(Court  of  Civil  Appeals  of  Texas.    May  25, 
1893.) 

VBSBOB  AMD  VSNDBB  —  ACTIOH  FOR  PrICB— Qci- 

ETiNa  Title. 
Where,  in  an  action  on  a  note  given  for 
the  price  of  land,  defendants  defeat  the  -claim 
by  the  plea  of  the  statute  of  limitations,  plain- 
tiffs are  entitled  to  amend  their  plea,  and  to 
judgment  qoieting  title  in  them. 

Appeal  from  district  court.  Grimes  oounty; 
Kormnn  O.  Kittrell,  Judge. 

Action  by  Josephine  Ham  and  husband  to 
recover  certain  land  sold  to  defendants  Clara 
Adkios  and  husband.  Judgment  for  plain- 
tlffs.    Defendants   appeal.    Affirmed. 


Preston  &  Speooer,  for  appellants.  H.  H. 
Boon,  for  appeDees. 

GARRETT,  a  J.  As  originally  brought, 
tills  suit  was  to  recover  on  certain  promis- 
sory notes  executed  l^  the  appellant  Clara 
Adklns,  payable  to  I.  M.  Camp  or  order,  for 
lot  10,  in  block:  42,  Gamp's  addition  to  the 
town  of  Navasota,  in  Grimes  county,  and  to^ 
foreclose  a  vmdor's  lien  on  said  lot  It  ap- 
peared from  the  petition  that  four  notes 
were  executed,  dated  November  15,  1S84, 
(1)  payable  one  day  after  date,  for  the  sum 
of  $10;  (2)  payable  one  year  after  date,  for 
the  sum  of  $60.67;  (3)  payable  two  years 
after  date,  for  the  sum  of  $56;  (4)  payable 
three  years  after  date,  for  the  sum  of  $51.33. 
All  of  the  notes  recited  that  a  vendor's  Sen 
was  retained  on  the  lot  A  'Credit  of  $10, 
dated  January  11,  1887,  was  admitted  <m 
the  first  note,  and  a  credit  of  $20,  dated 
January  24, 1889,  was  admitted  on  the  second 
note.  Salt  was  filed  November  17,  1S91,  by 
the  appellee  Josephine  Ham,  joined  by  her 
husband,  A.  V.  Ham.  They  alleged  that 
the  said  Josephine  was  a  daughter  of  said 

I.  M.  Camp  and  his  wife,  EJllza  Camp,  then 
deceased,  and  that  the  notes  sued  on  be- 
came the  property  of  the  olaintiff  Josephine 

•  Ham  in  a  settlement  and  partition  of  the 
ccmmunlty  estate  of  the  said  I.  M.  Camp 
and  Eliza  Camp,  deceased,  and  the  SHrviT- 
Ing  childr«i  of  said  Camp  and  his  deceased 
wife.  FlaintiffB  prayed  Judgmmit  for  the 
amount  due  on  said  notes,  principal  and  in- 
terest, leas  the  credits  admitted,  and  for 
order  of  sale,  writ  of  possession,  and  general 
relief.  Defendants  answered  November  30,. 
1891,  and,  by  si>edal  demurrer,  pleaded  the 
statute  of  four  years'  Umltadon  in  bar  of 
plalntlfls'  recovery.  They  also  pleaded  the 
general  denial,  and  specially  the  coverture 
of  the  defendant  CSara  Adldns  when  the 
notes  were  executed,  and  prayed  that  she 
be  dismissed,    with   her   costs.    On   August 

II,  1892,  the  case  was  called  for  trial,  when 
the  court  sustained  the  demurrer  pleading 
limitations,  as  to  the  first  three  notes,  and 
at  the  request  of  plaintiffs  granted  them 
leave  to  file  a  trial  amendment,  which  was 
filed,  as  follows:  "And  now  come  the  idaln- 
tiffs,  by  leave  of  the  court, — the  court  having 
sustained  the  defendants'  plea  of  limitations 
as  to  the  three  first  notes  declared  upon,— 
and  file  this,  their  trial  amendment,  and  for 
amendmeat  say  that  defendanlB  are  in  pos- 
session of  said  lot,  and,  having  refused  to 
pay  therefor,  have  no  title  thereto,  and  that 
the  superior  legal  and  equitable  title  and 
ownership  of  said  lot  Is  in  plaintiff  Jose- 
phine Ham,  In  her  own  separate  right. 
Wherefore,  plaintiffs  pray  that  they  have 
Judgment  for  said  lot,  and  that  tlie  deed 
tmder  which  defendants  claim  be  declared 
a  cloud  on  their  title  thereto,  and  as  such 
removed;  that  they  have  their  writ  of  pos- 
session, costs  of  suit,  and  greneral  relief," 
etc.    To  which  amendment  the  defendants. 
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on  the  name  day,  filed  tbelr  first  sapplemen- 
tal  answer,  and  deararred:  (1)  That  the 
relief  sought  could  not  be  set  up  by  trial 
amendment;  (2)  that  it  is  not  an  amend- 
ment to  the  original  petition,  but  sets  up 
new  matter,  and  is,  In  effect,  a  new  suit;  (3) 
the  ameidment  is  bad  because  it  seeks  to 
rescind  a  contract  valid  in  law,  which 
platntiifs  hare  affirmed  by  the  suit  for  the 
foreotosure  ot  s.  lien  on  notes,  one  of  which 
is  not  barred  by  limitation;  (4)  plaintiffs 
^  not  tender  or  offer  to  return  that  part  of 
the  purchase  money  which  t>ad  been  paid; 
<5)  ttie  pleading  docs  not  allege  that  plain- 
tiffs are  the  owners  of  ibie  property.  Also, 
ideas  of  general  denial,  and  the  statute  ot 
10  years'  limitation,  and  that  I.  H.  Gamp 
bad  nerer  executed,  nor  offered  to  exi-catet 
a.  deed  to  tbe  dedendants.  Desfaidants'  d«- 
murrers  were  orermled  by  the  court,  to 
which  tlie  defendants  excepted,  and  Uie  case 
proceeded  to  trial  without  a  jury,  and  judg- 
ment  was  rendered  in  favor  of  the  i^ftintifls 
for  the  land,  and  a  writ  of  possession  was 
awnrded.  Costa  were  adjudged  against  the 
'defendants.  Ilie  defendants  excepted  to  the 
Judgment  of  the  court,  and  gave  notice  of 
appeal. 

There  was  no  statement  of  facts  made,  bnt 
the  trial  Judge  filed  his  condnsiooB  of  tact 
and  of  law.  The  conclusions  of  fact  are: 
"{1)  That  for  a  munber  of  years  before  the 
date  of  the  notes  the  dcAndants  had  lived 
<Bi  lot  9,  blook  42,  in  the  town  of  N&vasota, 
and  for  many  yeans  had  paid  taxes  thereon, 
bnt  paid  no  taxes  on  lot  10,  in  same  block. 
(2)  Ttat  at  the  date  of  the  notes,  or  th««- 
aboot,  on  a  survey  or  measurement  Iielng 
made,  it  was  ascertained  that  their  improve- 
tnoits  ir&K  on  lot  10,  whereupon  I.  M.  Oamp, 
Catfaer  of  Josei^iine  Bam,  and  )ier  assignor 
of  the  notes,  them  owner  of  tbe  property, 
agreed  to  s^  the  property  to  the  defend- 
ants. ^(3)  The  trade  was  madev  and  notes  of 
Oars  Adidns  were  taben,  with  the  concur- 
renee  and  assent  of  her  Inaband.  Camp  In- 
didged  the  portiefl  fior  a  number  of  years, 
during  wbldi  time  they  only  paid  (20,  and 
after  purchase  ttiey  paid  taxes.  (4)  Finally 
falling  to  pay  more,  after  repeated  promises, 
suit  was  brought,  and  the  defendants  plead- 
ed the  statute  of  limitation,  whereupon  platn- 
tlfflB  bad  leave  to  amend,  and  pray  the  re- 
covery of  the  land." 

We  conclude  that.  In  the  abseaoe  of  a 
statement  of  facts,  it  will  be  preanmed  that 
an  the  ftcts  were  proved  tint  would  be 
necessary  to  snstaln  a  Judgment  anthorlted 
t^  the  pleodlngs.  There  are  sotBclent  alle- 
gstions  1b  the  petition  to  authorize  the  as- 
sumption that  it  was  shown  tiaut,  in  the  set- 
tlement of  the  community  estate  of  her 
father  and  her  deceased  mother,  the  plain- 
tiff Joseirtiine  Ham  toolc,  with  die  notes 
that  were  ddivered  to  her,  the  superior  title 
to  the  kX,  as  it  existed  hi  I.  M.  Camp.  By 
tndnlgenoe  of  the  defendants  for  so  Icsig  a 
time  after  the  maturity  of  the  notes,  the  ac- 


ceptance of  payments  thereon,  and  the  In- 
stitution of  suit  for  the  purchase  money, 
L  M.  Camp  and  tbe  plaintiffs  lost  their  right 
to  rescind,  and  afSrmed  the  contract  for  the 
sale  of  the  property,  so  that  a  suit  for  the 
recovery  could  be  defeated  by  payment  of 
ti>e  purchase  money.  But  although  the 
right  to  rescind  may  be  lost,  and  the  contract 
be  regarded  as  affirmed,  still  the  purchaser 
will  not  be  allowed  to  retain  the  land  with- 
out payment  of  the  purchase  money.  As 
said  In  McFberson  v.  .Tohoson,  69  Tex.  4S7, 
6  S.  W.  Hep.  798:  "The  vendee  In  an  exec- 
utory amtraot,  who  has  not  paid  the  pui^ 
chase  money,  must  at  least  offer  to  pay,  in 
order  to  enforce  the  'agreement.  The  ven- 
dor's right  of  action  on  his  debt  may  be 
barred,  and  the  privilege  of  election  there- 
by lost,  but  the  vendee  is  not  relieved  of 
bis  obllgatlonfl  to  pay  bis  debt,  if  he  would 
hold  the  land.  The  debt  remains,  though  the 
light  of  action  be  barred,  (Fievel  v.  Zuber, 
67  Tex:  275,  S  S.  W.  Rep.  278;)  and,  witli- 
ont  an  offer  to  pay  it,  the  vendee,  if  in  pos- 
session, cannot  defeat  the  suit  of  the  vendor 
Ibr  the  recovery  of  the  land,  nor,  if  out  of 
possession,  can  he  recover  against  the  ven- 
dor, or  any  one  bidding  under  him."  De- 
fendants are  in  no  position  to  complain  ot 
a  judgment  against  them  for  the  land,  when 
they  defeated  the  dalm  of  plaintiffs  for  the 
pordiase  money  by  tlielr  plea  at  llmitatloa. 
If  tiie  plaltttlffB  liad  originally  brought  their 
suit  for  the  rescission  of  the  sale,  there 
might  have  been  equitatde  considerations 
that  would  compel  them  to  restore  the  pup- 
chase  money  that  they  had  received;  but, 
on  tbe  contrary,  they  did  not  aslc  for  a  re- 
Bdssion  of  tbe  sale,  and  only  sought  to  re- 
cover the  unpaid  purchase  money,  in  which 
they  were  defeated  by  the  defendants'  plea 
of  limitation;  and  thus,  beiig  driven  by  the 
defendants  to  amend  tlielr  pleadings  so  as 
to  recover  the  land,  the  defendants  had  no 
equity,  that  was  made  to  ajqiear,  by  wtdcA 
they  could  demand  that  the  money  wUeli 
had  been  paid  on  the  notes  should  be  re- 
funded, espeoially  since  ttiey  had  had  the 
possession  of  the  lot  during  the  whole  time. 
In  the  absence  of  a  statement  of  facts,  we 
cannot  revise  the  action  of  the  court  in  peiv 
mitting  evidence  to  be  introduced  as  to  the 
rental  value  of  the  lots,  even  If  we  could 
consider  tbe  same,  for  the  want  of  a  state- 
ment to  the  proposition.  There  was  no 
error  committed  by  the  court  below,  for 
which  the  judgment  should  be  reversed. 
Appellees  did  not  complain  or  in  any  man- 
ner call  the  attention  of  the  court  below  to 
tlie  fact  thnt  judgmMit  for  costs  hart  been 
entered  against  both  of  the  defendants,  and 
the  Judgment  should  not  be  reventMl  on  at- 
tention being  first  culled  to  the  matter  here. 
If  tbe  trial  amendment  set  up  a  new  cause 
of  acdon,  it  would  have  involved  only  the 
taxing  of  oasts  against  the  plaintiffs  up  to 
the  time  of  the  filing  thereof.  I^e  Judg- 
ment of  the  court  below  will  be  affirmed. 
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GULF.  C.  &  S.  P.  RT.  CO.  t.  WERCHAN. 

(Court  of  Civil  Appeals   of  Texas.    Jane   15, 

189.3.) 

Appbal — Jurisdictional  Amount — Costs. 

Under  Act  April  5,  1889,  (Gen.  Laws, 
1880,  p.  131,)  providing  for  the  recovery  of 
claims  of  less  tnan  $50  against  railroad  com- 
panies, and  fixing  the  measure  of  damages  re- 
coverable as  the  claim  sued  for  and  an  attor- 
ney's fee,  to  be  assessed  by  the  court  or  jury, 
which  must  be  reasonable,  and  not  over  $10, 
and  which  can  be  recovered  onl^  in  case  certain 
formalities  are  complied  with  in  the  presenta- 
tion of  the  claim,  such  attorney's  fee  is  part  of 
the  matter  in  controversy,  and  not  costs,  with- 
in Const,  art.  5,  f  16;  Rev.  St  art.  1165,— 
giving  the  county  court  appellate  jurisdiction  of 
cases  from  justice  courts  when  the  judgment 
appealed  from  or  the  amount  in  controversy 
exceeds  $20,  exclusive  of  costs. 

Appeal  from  Washington  county  court; 
B.  P.  Curry,  Judge. 

Action  by  Henry  Wercban  against  the 
GuW,  Colorado  &  Santa  Fe  Railway  Com- 
pany. From  a  Judgment  of  the  coun^  court 
dismissing  an  appeal  by  defendant  from  a 
judgment  of  a  justice  of  the  peace  for  plain- 
US,  defendant  appeals.   Reversed. 

J.  W.  Terry  and  Chaa  K.  Lee,  for  appel- 
lant 

GARRETT,  C.  J.  Appellee  brought  suit  In 
the  justice's  court  against  appellant  to  re- 
cover  the  value  of  four  acres  of  grass  burned 
by  sparks  of  fire  emitted  from  the  company's 
engine.  His  statement  of  the  cause  of  ac- 
tion, as  filed  December  28,  1801,  with  the 
Justice  of  the  peace  is  for  "the  value  of  four 
(4)  acres  of  grass  burned  by  sparks  of  fire 
emitted  from  said  company's  engine,  and 
the  injury  to  the  turf  or  sod  of  said  four 
acres,  on  the  28th  day  of  August,  1891, 
$16.00.  Citation  issued  on  the  same  day,  stat- 
ing the  nature  of  the  demand  for  the  value 
of  the  grass  burned  and  injury  to  the  turf, 
which  was  alleged  to  be  $16.00,  with  the 
prayer  that  citation  be  issued  to  defendant, 
and  for  Judgment  for  damages  and  all  costs 
of  suit,  and.  In  addition  thereto,  ten  dollars 
($10.00)  attorney  fees,"  eta  Trial  was  had 
January  18,  1892,  when  the  court  overruled 
defendant's  exception  to  the  attorney's  fee 
sought  to  be  recovered,— that  the  law  allowing 
it  was  unconstitutional  and  void,- and  ren- 
dered Judgment  for  the  plalntlfF  for  the  sum 
of  $21,  with  6  per  cent  interest  from  date, 
and  all  costs.  It  appears  from  the  tran- 
script from  the  Justice's  court  that  $5  attor- 
ney fee  was  allowed  plaintiff's  attorney. 
From  this  Judgment  the  defendant  appealed 
to  the  county  court,  where  the  appeal  was 
dismissed  on  the  motion  of  the  plaintifT  that 
the  county  court  had  no  Jurisdiction,  be- 
cause the  amount  in  controversy  was  less 
than  $20.  Defendant  excepted  to  the  Judg- 
ment of  the  county  court  dismissing  the  ai>- 
peal  from  the  Justice's  court,  and  gave  no- 
tice of  appeal  to  the  court  of  appeals,  and 
the  transcript  of  the  record  has  been  filed 


In  this  court  in  accordance  with  the  act  of 
the  legislature  providing  for  the  organiza- 
tion of  the  courts  of  civil  appeals.  It  was 
held  by  the  court  of  civil  appeals  for  the 
second  district  that  the  court  of  appeals  did 
not  have  jurisdiction  of  an  appeal  where  the 
Judgment  rendered  in  the  county  court  or 
the  amount  in  controversy  did  not  exceed 
$100.  Railway  Co.  v.  Rowley,  (Tex.  Civ. 
App.)  22  S.  W.  Rep.  182;  foUowed  by  the 
tUrd  district  in  Railway  Co.  t.  Farmer, 
(Tex.  Civ.  App.)  22  S.  W.  Bep.  615.  The 
coiut  of  appeals  has  held  that  it  had  Juris- 
diction when  the  Judgment  rendered  or  the 
amount  In  controversy  In  the  Justice's  court 
exceeded  $20,  and  there  had  not  been  a  trial 
de  novo  in  the  county  court;  citing  as  au- 
thority Pevito  V.  Rogers,  62  Tex.  681;  Wil- 
liams T.  Sims,  4  WUIson,  avll  Cas.  Ct  App. 
{  151.  As  the  question  cannot  arise  as  to 
the  Jiulsdlctlon  of  this  oouit,  since  the  limita- 
tion as  to  trials  de  novo  does  not  o<x:ur  In 
the  law  organizing  the  court  of  dvil  appeals, 
and  we  have  had  very  few  cases  transferred 
to  us  from  the  court  of  appeals  In  whldi  the 
question  could  arise,  we  prefer  to  follow  the 
law  as  it  was  construed  to  be  at  the  time 
the  appeal  in  ttds  case  was  perfected,  and 
to  hold  that  we  have  Jurisdiction  of  the  ap- 
peal in  this  case  if  the  coimty  court  had  Ju- 
risdiction. The  appellate  Jurisdiction  of  the 
county  court  as  fixed  by  the  constitution 
and  statute,  is  "in  civil  cases  over  which 
the  Justice's  courts  have  original  Jurisdiction 
when  the  Judgment  of  the  court  appealed 
from  or  the  amount  in  controversy  shall  ex- 
ceed twenty  dollars,  exclusive  of  costs." 
Const,  art.  5,  S  16;  Rev.  St  art.  1165;  Hlman 
V.  Bidman,  White  &  W.  Qvil  Cas.  Ct.  App. 
H  627,  630.  The  Judgment  of  the  jusUce's 
court  was  for  $21  and  all  costs,  but  it  is  evi- 
dent that  $6  of  the  amount  for  willed  Judg- 
ment was  rendered  was  for  the  attorney  fee 
In  the  case;  and,  unless  It  can  t>e  said  that 
the  attorney  fee  was  not  a  part  of  the  costs  of 
the  suit  the  county  court  had  no  jurisdic- 
tion, and  the  motion  of  the  plaintifT  to  dis- 
miss the  appeal  was  properly  sustained.  Thu 
nufliority  of  the  justice  of  the  peace  to  r«i- 
der  Judgment  for  the  attorney  fee  is  con- 
ferred by  an  act  of  the  legislature  approved 
April  5,  1889,  (Gen.  Laws,  1889,  p.  131.)  It 
will  be  seen  from  an  examination  of  the  law 
that  its  purpose  is  to  regulate  the  cnlluction 
of  claims  against  railroads  where  the  amount 
io&i  not  exceed  $50,  and  "to  fix  the  measure 
of  damages  recoverable"  in  such  cases;  and 
tUbt  the  measure  of  damages  is  the  claim 
sued  for,  and  an  attorney  fee,  which  must 
be  reasonable,  and  not  exceed  $10.  The  fee 
Is  not,  by  the  language  of  the  act  to  be 
taxed  as  a  part  of  the  costs,  nor  does  Its  re- 
covery follow  a  Judgment  for  the  daim  sued 
on  as  costs,  but  it  is  only  under  certain  con- 
ditions that  the  fee  can  be  recovered.  The 
claim  must  not  exceed  $50.  It  must  have 
beeu  verified,  and  presented  to  an  agent  of 
the     company.    Thirty     days     must     have 
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elapsed  from  the  time  It  was  presented  be- 
fore suit.  The  plaintifT  must  establish  his 
claim  for  the  full  amount  thereof;  and,  fi- 
nally, only  a  reasonable  fee,  not  to  exceed 
$10  can  be  allowed,  which  is  to  be  assessed 
by  the  court  or  Jury  trying  the  issue.  Hence 
the  right  to  recover  the  attorney  fee  is  a 
matter  of  controversy  also,  both  as  to  the 
rig^t  to  recover  at  all  as  well  as  the  amount 
thereof.  It  must  be  sued  for  as  a  part  of 
plaintUTs  demand,  and  the  facts  authorizing 
its  recovery  must  be  shown  on  the  trial. 
The  intention  of  the  legislature  was  no  doubt 
to  allow  It  as  a  penalty  for  the  failure  of 
railroad  companies  to  settle  promptly  small 
claims  against  them  that  are  just,  without 
forcing  the  holders  of  such  claims  to  the 
necessity  of  bringing  suit  thereon,  and  as 
SQcb  it  becomes  in  every  suit  in  which  it  is 
claimed  a  part  of  the  matter  in  controversy, 
and  does  not  follow  th^  Judgments  as  costs 
of  the  suit.  The  court  below  erred  in  dis- 
missing the  appeal,  and  the  judgment  will  be 
reversed,  and  the  cause  remanded  for  a  trial 
de  novo  In  the  county  court 


SAN  ANTONIO  &  A.  P.  RY.  CO.  t. 

WELLS. 

(Court  of  Civil  Appeal  of  Texas.    May  18, 

1893.) 

SSBVIOB  on  COBPOKATION — PkOOT — JCDOMENT  BT 
USFAnLT. 

Where  the  gheriff  makes  return  that  a 
citation,  which  directed  him  to  serve  a  corpora- 
tion, was  served  on  the  secretary  thereof,  in 
accordance  with  Rev.  St.  art.  1223,  providing 
that,  in  suits  against  a  corporation,  service  may 
be  had  on  the  president,  secretary,  or  treasurer 
of  tlie  company,  or  on  its  local  agent,  further 
iKoof  that  the  person  served  was  the  secretary 
is  not  necessary,  before  judgment  by  default. 

Error  from  district  court,  Harris  county: 
James  Masterson,  Judge. 

Action  by  J.  T.  Wells  against  the  San  An- 
tonio &  Aransms  Pass  Hallway  Company. 
Judgment  for  plaintiff.  Defendant  brings 
error.    Affirmed. 

O.  T.  Holt,  for  plaintiff  in  error. 

WILLIAMS,  J.  Article  1223.  Key.  St, 
provides  that  in  suits  against  incorporated 
companies,  service  of  the  citation  may  be 
had  on  the  president,  secretary,  or  treasurer 
of  the  company,  or  upon  tha  local  agent 
representing  such  company,  in  the  county 
in  wliich  the  suit  is  brought:,  etc.  In  this 
case  service  was  ha<l  upon  Reagan  Houston, 
the  sheriff  stating  in  his  return  that  Hous- 
ton was  the  secretary  of  the  defendant 
The  citation  commanded  the  sheriff  to  serve 
the  defendant  by  name,  and  was  directed 
to  the  county  of  its  domicile.  It  is  claimed 
by  phiintiff  in  error  that,  before  judgment 
by  default  was  taken  upon  such  service,  the 
court  should  have  reqidred  evidence  that 
Houston  was  in  fact  the  secretary  of  the 
company.     The  court  Is  of  the  opinion  that 


the  case  differ.^  from  those  tn  wlilch  service 
Is  made  upon  some  person  claimed  to  be  the 
local  agent  representing  the  defendant  in 
the  county  in  which  the  suit  is  brought  In 
the  latter  case  it  has  been  intimated  that, 
whore  the  petition  does  not  allege  that  the 
person  served  Is  such  local  agent,  evidence 
of  the  fact  that  ho  Is  should  be  required. 
ItjUlroad  Co.  v.  Onge,  63  Tex.  672.  This 
provision  of  the  statute  points  out  no  par- 
ticular agent  or  oSlcer  of  the  corporation 
who  is  authorized  to  represent  it  in  receiving 
service.  The  sheriff,  when  be  delivers  the 
Iirocess,  may  deliver  it  to  an  agent  who  has 
not,  as  well  as  to  one  who  has,  under  the 
provisions  of  this  law,  such  authority.  With- 
out directions  in  the  writ  he  must  judge  for 
hlmseU  whether  or  not  the  pei-son  served 
occupies  such  relation  to  the  defendant  as. 
to  warrant  such  service.  There  is,  there- 
fore>  a  reason  for  requiring  evidence  of  the 
fact  of  agency  which  does  not  apply  In  cases 
where  service  Is  had  on  one  of  the  general 
officers  named  in  the  statute.  Those  offi- 
cers, by  the  law  which  controls  and  directs 
the  sheriff  in  making  the  service,  are  clothed 
with  the  capacity  to  represent  the  defend- 
ant for  the  purpose  of  the  service.  The 
statute  Itself  directs  to  whom  the  process 
may  be  delivered.  All  that  the  officer  has 
to  do  is  to  determine  the  Identity  of  the  In- 
cumbent of  the  offices  i^eclfled,  just  as,  in 
serving  an  individual,  he  must  ascertain  his 
identity.  Wlien  ho  states  in  his  return 
therefore,  that  he  lias  served  one  of  thos& 
officeis,  that  should,  in  our  opinion,  afford 
prima  fade  evidence  that  the  person  served 
Ls  such  officer.  But  it  does  not  appear  from 
this  record  tliat  the  court  did  not  receive 
evidence  that  Houston  was  the  secretary  of" 
the  defendant  and,  If  necessary,  it  should 
be  prestmied  that  such  evidence  was 
furnished.  All  of  the  facts  which  the  stat- 
ute requires  to  appear  of  record  do  thus 
appear.  There  is  no  requirement  that  evi- 
dence in  regard  to  agency  should  be  put  of 
record,  and,  in  aid  of  the  judgment,  every 
presumption  should  be  Indulged  which  Is 
consistent  with  the  facts  macie  to  appear. 
The  judgment  is  therefore  affirmed. 


BLACKWELL  et  al.  v.  BLACKWELL. 
(Court  of  Civil  Appeal  of  Texas.    May  18, 
1883.) 
Dbvisb  fob  Life— Adhinistkation. 
Land  devised  by  testator  to  his  wife  for 
life,  remainder  to  his  lieirs,  on   being  turned 
over  to  the  life  tenant  ceases  to  be  part  of  the 
estate,  and  does  not  on  the  death  of  the  life 
tenant  become  part  of  the  estate,  to  be  admin- 
istered as  property  belonging  thereto. 

Appeal  from  district  court.  Rusk  county; 
J.  H.  Wood,  Judge. 

Application  of  Wiley  Blackwell  to  require 
.Tasper  L.  Blackwell,  as  executor  of  Jediah 
Blackwell,  deceased,  to  make  report  for  flnaL 
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-settlement  From  a  judgment  directing  that 
■ciTtain  land  be  partitioned  the  executor  ap- 
pealed to  the  district  court,  -where  the  judg- 
ment was  reversed.  J.  H.  Turner,  ajs  special 
guardian  of  certain  heiis,  appeals.     Affirmed. 

J.  U.  Turner,  for  appellant  O.  H.  Gould, 
J.  H.  Jones,  and  N.  B.  Morris,  for  appellee. 

6ARRBTT,  O.  J.  IliiB  case  originated  in 
the  county  court  of  Rusk  county  In  the  ad- 
mlnlstratloa  of  the  estate  of  Jedlah  Blaok- 
-wdl,  deceased.  The  controyersy  arose  -upon 
the  application  of  Wiley  Blackwell  to  require 
Jasper  Ix  Black-well,  the  executor  of  the  -vrtll, 
to  make  a  report  for  final  settlement,  and  to 
-show  oause  why  the  estate  should  not  be 
IMrtltloned  among  those  entitled  to  rec^ve  it 
The  executor  made  a  report,  showing  certain 
land  and  some  money  on  hand  for  partition. 
Tbia  report  was  objected  to  by  sereral  of 
tbe  devisees  under  the  -will  of  the  said  Jedlah 
Blackw«ll,  and  by  the  attxnney  appointed  by 
the  court  to  represent  certain  minor  and  ab- 
sent heirs,  who  had  been  cited  in  partition 
and  setUement  for  the  reason  that  the  ex- 
-ecutor  had  f&iled  to  inyentory  and  return 
SIO  acres  of  land  which  the  said  Jediah 
Bhu^well  had  devised  to  his  wife,  Nancy 
Blackwell,  for  life,  with  remainder  to  his 
heirs,  as  the  said  Nancy  Blackwell  had  died. 
The  executor  answered  that  the  land  men- 
tioned had  been  delivered  to  the  said  Nancy 
Blackwell,  and  by  her  had  been  conveyed  to 
him,  and  that  he  claimed  title  thereto  by 
virtue  of  said  conveyance.  Judgment  was 
rendered  in  the  county  co-urt  directing  that 
said  land  be  partitioned  among  the  heirs, 
and  that  the  executor  account  for  tbe  rents 
daereof.  The  executor  appealed  from  said 
Judgment  to  the  district  co\irt,  when  the  mat- 
ter was  tried,  and  a  judgment  entered  ap- 
proving the  Account  for  final  settlement,  and 
refusing  to  partition  tlie  land,  for  the  reason 
that  the  court  had  no  jurisdiction  to  settle 
■Oie  question  as  to  wheth^  or  not  the  land 
was  the  property  of  tbe  estate.  J.  H.  Tur* 
ner,  as  special  guardian  for  the  minor  and 
nonresldeat  heirs,  alone  has  appealed. 

The  following  are  the  facts  necessaty  to  be 
-considered  In  disposing  of  the  case:  (1)  Je- 
diah Blackwell  died  prior  to  May  24,  1874, 
leaving  a  -will,  and  possessed  of  an  estate  of 
real  and  personal  property,  including  a  tract 
of  030  acres  of  land  in  Rusk  county.  He 
-devised  to  his  -wife,  Nancy  Blackwell,  310  acres 
of  tbe  land,  all  the  stock  on  his  homestead 
place,  and  $500  In  money,  for  the  term  of 
her  natural  life,  and  after  her  death  to  be 
<flvldcd  equally  among  his  heirs.  After 
-disposing  of  the  residue  of  his  estate,  Jasper 
li.  Blackwell,  his  son,  was  appointed  executor 
of  the  will.  (2)  The  will  was  duly  probated, 
and  Jasper  L.  Blackwell  qualified  as  execu- 
tor May  24,  1874.  The  executor  inventorlt'd 
the  310  acres  of  land  sought  to  be  parti  tioue<l, 
and  on  May  28,  1874,  turned  the  same  over 
to  tbe  said  Nancy  Blackwell,  and  took  her 


receipt,  whlob  acknowledged  that  she  had  re- 
ceived all  the  property  of  every  kind  and  de- 
scription that  said  Jediah  Blackwell  had  de- 
vised and  bequeathed  to  her  by  his  said  will. 
(3)  On  December  28,  1877,  the  aald  Nancy 
Blackwell  conveyed  the  land  to  the  said 
Jasper  ti.  BlackweU,  when  he  took  actual 
possession  thereof,  and  afterwords  lived  on 
it,  occupying  and  using  It  as  his  own,  paying 
taxes  thereon  up  to  the  time  of  the  trial.  He 
rented  out  a  part  of  the  land  to  one  of  the 
heirs,  and  asserted  title  thereto,  and  Im- 
proved the  same  as  Ms  o-wn,  erecting  tJjereoa 
a  dwelling  house,  glnhouse,  bam,  and  sta- 
bles,   to    the   valoe   of   $3,800.     (4)    Nancy 

Blackwell  died  on  the  day  of  , 

ISre,  and  left  some  other  property,  -which 
was  divided  among  her  heirs.  (5)  On  June  1, 
1882,  the  executor,  Jasper  L.  Blackwell,  filed 
his  account  for  final  settlement  of  the  estate, 
whidi  on  May  24,  1883,  was  approved  by  the 
oonrt,  and  the  executor  was  ordered  to  dis- 
tribute the  money  on  hand  among  the  helis. 
The  decree  does  not  In  terms  discharge  the 
executor,  nor  does  It  show  that  the  money 
was  paid  over  to  tbe  distributees,  but  in  fact 
the  money  was  paid  over  to  them.  (6)  On 
February  8,  1887,  the  executor  filed  an  ap- 
plication, showing  that  he  had  an  offer  of 
compromise  of  a  claim  which  had  been  re- 
ported by  him  as  Insolvent,  and  asked  ikat 
the  administration  be  reopened,  and  for  an 
order  authorizing  him  to  make  the  compro- 
mise, which  was  stated  In  the  application. 
An  order  was  entered  allowing  the  estate  to 
be  opened  for  the  purpose  named,  and  ap- 
proving the  compromise.  As  a  result  of  the 
compromise  the  estate  became  possessed  of 
some  land,  a  part  of  which  was  Improved 
and  brought  in  rents.  (7)  An  annual  report 
was  filed,  showing  collection  of  raits  and  ex- 
penses for  1888  and  1888.  On  August  30, 
1890,  the  executor  filed  hla  additional  ac- 
count for  final  settlement  in  answer  to  an 
application  by  the  heirs  to  require  blm  to 
do  so,  and  prayed  for  a  final  dischaise;  and 
this  is  the  account  approved  by  the  district 
court  In  the  judgment  from  which  this  ap- 
peal was  taken.  (8)  No  debts  were  shown 
to  have  existed  against  the  estate  of  Jedlah 
Blackwell,  and  it  appeared  that  the  admin- 
istration was  reopened  In  1887  for  flie  sole 
purpose  of  compromising  a  claim  which  had 
been  reported  In  the  settlement  of  1883  as 
Insolvent 

We  conclude  that  the  land  whlcli  the  ap- 
pellnnt  seeks  to  have  Inventoried  and  imrtl- 
tloned  as  a  part  of  the  estate  of  Jediah 
Blackwell.  deceased,  was  not  a  part  of  said 
estate.  It  bad  been  taken  out  of  the  estate 
by  the  devise  to  Nancy  Blackwell  for  life, 
with  remainder  to  the  heirs  of  tlie  testator, 
as  if  appears  not  to  have  been  needed  for  the 
payment  of  debts,  and  to  have  been  deliv- 
ered to  the  devisee,  ^^^len  It  was  dellver«>d 
to  the  devisee  It  censed  to  be  a  part  of  the 
estate,  and  on  the  death  of  Nancy  BlackweR 
It  became  subject  to   partition   among  the 
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hrfra  of  the  testator  accopaing  to  the  terms 
■of  the  wHl,  provided  the  aK>ellee  did  not  ac- 
<lBtre  the  title  as  alleged  by  him;  hot  It  did 
not  again  become  a  part  of  the  estate,  and 
««ild  not  be  partitioned  In  the  coonty  cotirt 
«9  property  belonging  tfcereto.  Nor  was 
there  any  necessity  shown  for  an  adminis- 
tration of  this  land.  There  were  no  debts, 
and  It  was  only  sought  to  bo  brought  in  for 
the  purpose  of  ijartltlon.  The  heirs  had  tbelr 
remedy  ia  the  district  court,  which  is  not  af- 
fected by  the  refusal  of  the  court  to  bring  It 
In  the  i)robate  court 

Appellee  contends  that  the  objections  to  the 
ilnal  account  by  which  It  is  sought  to  hare 
the  land  Inventoried  and  partitkwied  make 
aa  Issue  as  to  the  title  thereof,  and  that  the 
probate  court  has  no  juilsdlction  to  try  sadi 
«n  Issue;  ako,  that  the  reopening  of  the  ad- 
Binlstratlon  is  a  nullity.  But  we  do  not 
■deem  it  necessary  to  determine  these  qnes- 
tlons.  For  the  reiuBons  already  stated  the 
Judgment  of  the  coart  below  will  be  affirmed. 


CAMPBELL  V.  ALSTON. 

•(Court  of  Civil  Afpeala  of  Texas.     May  18, 
1883.) 

CaRKIEK« — iK/mtlBS    TO    FASSaKOSRS  —  PLIADIire 

— Damascs— QusanoB  vor  Jdrt. 

1.  In  an  action  against  a  carrier  for  per- 
sonal injariea  by  a  fall  in  alighting  from  a 
train,  admitting  evidence  that  plaintiff,  while 
trying  to  keep  from  falling,  "was  Iniished  at 
bj  other  passengers,"  is  reversible  error. 

2.  In  an  action  for  peraonui  ininriea, 
wtieie  there  is  no  evidence  as  to  the  value  of 
the  time  lost  or  expenses  incurred  by  plaintiff 
because  of  the  inimies,  it  is  error  to  suDinit  to 
the  jory  *nch  elements  of  damajres. 

3.  nliether  the  circumstances  rendered  the 
carrier  ueKligent  by  the  omission  to  assist  a 
passenger  to  alight  from  the  train  Is  a  question 
for  the  jnry. 

Appeal  from  Smitfa  county  court;  B.  B. 
Bealrd,  Judge. 

Action  for  personal  Injuries  by  G.  W.  Al- 
ston agntnst  T.  M.  Campbell,  receiver  of  the 
Ihtematlonal  &  Great  Northern  Railroad. 
Plaintiff  had  Judgment,  and  defendant  ap- 
peals.    Reversed. 

G.  H.  Gould,  for  appellaat  Ben  B.  Cain, 
for  appellee 

WILLJAMS^  J.  Several  errors  oocurred 
In  the  tilal  below,  on  account  of  which  the 
judgment  must  be  rereiaed. 

1.  The  second  special  eiz:oeptl<Hi  to  the  pe- 
tition should  have  been  sustained.  It  was 
leveled  at  the  allegation  that  while  plaintiff, 
in  alighting  from  the  train,  was  trying  to 
Iceep  hims^  from  falling,  he  was  laughed 
at  by  other  passengers.  No  circumstances 
are  alleged  which  woold  make  def  Midant  re- 
*ponBlhle  fbr  such  conduct  of  othera.  If 
y,23e.w.Bo.l— 8 


plaintiff  was  mortlflod  by  It,  this  Injury  to 
his  feelings  was  not  shown  to  have  been  a 
proximate  ocmseqiienoe  of  any  act  or  omis- 
sion of  defendant.  The  court  not  only  over- 
ruled the  exception,  but  evidence  was  in- 
troduced in  support  of  the  allegation,  and 
the  error  Is  therefore  material. 

2.  There  was  no  evidence  of  the  value  of 
any  time  which  plaintiff  may  have  ktst,  nor 
of  the  amount  of  any  e^cpenses  be  may  bare 
Incurred,  as  the  result  of  his  alleged  In- 
juries. It  was  therefore  error  for  the  oovart 
to  submit  to  the  jury  for  tbelr  fiadin!;  any 
such  elements  of  damages.  It  has  been  re- 
peatedly held  that,  before  there  can  toe  a 
recovery  for  such  items,  the  evidence  must 
show  the  amount  to  wtdch  plaintiff  is  en- 
titled, and  that,  where  the  evidence  fails 
to  do  this,  the  charge  must  not  authorize  the 
jury  to  find  damages  upon  such  basis. 

We  will  proceed  to  notice  the  other  points 
raised  by  the  briefs  and  pass  upon  such  as 
may  occur  at  another  trial  The  court 
should  have  sustained  appellant's  motion  to 
suppress  some  of  the  Interrogatories  ad- 
dressed to  appellee,  as  leading,  viz.:  "Was 
the  place  you  alighted  from  a  station?  Did 
it  sceiu  to  be  a  safe  place  for  you  to  get  off, 
or  did  you  have  reastHi  to  believe  It  was 
dangerous?  Was  the  train  moving?"  The 
entire  fourth  and  fifth  interrogatories;  the 
following  part  of  the  sixth,  "Did  the  train- 
men, or  any  of  them,  as^t  you  to  get  off 
the  train?"  and  the  last  subdivision  of  the 
seventh.  The  eighth  is  not  objectionable  in 
form,  but  tl»e  evidence  sought  to  be  elicited 
would  be  Irrelevant  under  our  decision  of 
the  first  point  The  effect  of  portions  of  the 
charge  was  to  inform  the  jury  that  the  law 
imposed  upon  defendant's  servants  the  duty 
of  assisting  plaintiff  to  alight  from  the  train. 
The  drcumstnnces  testified  to  by  plaintiff 
may  have  been  snch  as  made  it  the  duty  of 
the  carrier  to  aid  him  In  aKghtlng,  but 
whether  it  was  or  not,  and  whether  the 
omission  to  render  such  aid  was  negligence, 
were  questions  that  should  have  been  more 
properly  left  to  the  jnry.  The  charge  of  the 
court  upon  the  measure  of  damages  seems 
to  be  open  to  the  crtti<dsm  made  in  appel- 
lant's ninth  assignment,— that  it  assumes  that 
plaintifl  reoetred  permanent  Injuries.  This 
should  be  avoided  at  another  trial  The 
seventh  assignment  of  error,  whidi  is  re- 
lied on  by  appellant  as  a  proposition  also, 
complains  ot  the  r^nsal  of  seven  special 
charges,  which  are  cc^ted,  each  of  which 
presents  a  distinct  proposition.  This  Is  not 
a  compliance  with  the  rules  dther  la  the 
framing  of  assignmeots  or  propositions,  and 
we  therefore  decline  to  consider  it  The 
other  rulings  complained  of  do  not  require 
especial  notice.  On  aeooont  of  the  errors 
pointed  ont,  the  judgment  Is  reversed,  and 
the  cause  ronanded. 
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CAMPBELL  ▼.  McCOT. 

(Court  of  CiTil  Appeals  of  Texas.     May  18, 

1893.) 

COHTINDASCE— IXJURT  TO  EhPLOTE  —  FkOXIIIATB 

Cause — Dahaoes. 

1.  It  is  not  an  abnse  of  discretion  to  refuse 
a  continuance  for  the  absence  of  a  witness, 
the  materiality  of  whose  testimony  was  known 
to  counsel  six  weeks  before  trial,  but  who  had 
left  the  state  two  weeks  before  trial,  when 
counsel  intended  to  issue  a  subpoena,  though 
the  witness  had  promised  to  be  present  and 
testi^. 

2.  In  an  action  for  personal  Injuries,  where 
defendant  was  guilty  of  negligence,  plaintiff 
can  recover,  unless  bis  own  negligence  proxi- 
mately contributed  to  the  injuries. 

3.  A  charge  in  such  case  that  if  plaintiff, 
by  his  negligence,  contrlbnted  to  his  Injury,  so 
that  but  for  it  he  would  not  hare  been  hurt,  the 
jury  should  find  for  defendant,  Is  not  on  the 
weight  of  evidence. 

4.  A  verdict  for  |2,500  ia  not  excessive 
where  the  little  finger  of  a  brakeman  was  so 
mashed  as  to  require  amputation,  and  the  next 
finger  was  drawn  halfway  to  the  palm  of  the 
band,  and  cannot  be  straightened. 

Appeal  from  district  court,  Anderson  coun- 
ty;  F.  A.  Williams,  Judge. 

Action  by  B.  W.  McCoy  against  T.  M. 
Campbell,  receiver,  for  personal  Injuries. 
Judgment  for  plaintiff  for  $2,600,  and  de- 
fendant appeals.     Affirmed. 

G.  H.  Gould,  for  appellant  A.  W.  Gregg, 
for  appellee. 

PLEASANTS,  J.  The  appeUee,  B.  W. 
McCoy,  who  was  In  the  employment  of  ap- 
pellant as  brakeman  on  the  16th  of  Septem- 
ber, 1890,  while  attempting  to  uncouple  two 
cars  in  the  regular  discharge  of  his  duties, 
had  his  right  hand  injured,  and  the  injury, 
as  alleged  by  the  plaintiff,  was  the  direct 
result  of  the  negligence  of  defendant,  in  this: 
in  furnishing  plaintiff  with  a  worn  and  de- 
fective coupling.  The  plaintiff  laid  bis  dam- 
ages at  110,000.  The  defense  was  contribu- 
tory negligence  ou  part  of  plaintiff,  and  neg- 
ligence of  his  fellow  servants.  A  verdict  and 
judgment  were  rendered  for  plaintiff  for  $2,- 
500,  and  defendant  appealed. 

liie  appellant's  first  assignment  of  error 
impugns  the  correctness  of  the  judgment  of 
the  court,  refusing  his  application  for  a  con- 
tinuance. The  application  shows  that  no 
subpoena  was  Issued  for  the  witness,  though 
the  materiality  of  his  testimony  was  known 
to  defendant's  counsel  some  ^  weeks  be- 
fore the  cause  was  tried,  and  counsel  was  in- 
formed by  the  witness  that  he  would  attend 
the  trial  and  testify.  Counsel  Intended  to 
have  a  subpoena  Issued  for  the  witness  some 
two  weeks  before  the  commencement  of  the 
term,  but,  before  that  time  arrived,  the  wit- 
ness left  the  county.  When  the  statutory 
remedy  for  obtaining  testimony  has  not  been 
used,  the  application  for  a  continuance  is 
addressed  to  the  discretion  of  the  court,  and 
we  cannot  soy,  from  the  facts  before  us,  that 
the  court  abused  its  discretion  in  refusing 
the  application  for  a  continuance  in  this  in- 


stance. The  facts  expected  to  be  proved 
were  not  stated,  nor  was  there  an  averment 
tliat  applicant  had  reasonable  expectation  of 
procuring  the  testimony  by  the  succeeding 
term  of  the  court,  if  the  continuance  should 
be  granted.  VIde«RaUway  Go.  v.  Hardin,  02 
Tex.  369. 

ThB  next  assignment  of  error  complains 
that  the  court  refused  to  give  the  following 
instruction  asked  by  defendant:  "That, 
notwithstanding  defendant  was  guilty  of 
negligence  in  having  a  defective  drawhead, 
yet,  if  plaintiff,  by  his  negligence  or  care- 
lessness In  handling  the  pin,  contributed  to 
his  injury,  he  cannot  recover."  To  defeat 
the  plaintiff's  right  to  recover  when  negllr 
gence  Is  shown  on  part  of  defendant,  the 
plaintiff  must  be  guilty  of  negligence  which 
proximately  contributed  to  his  injury;  and 
what  Is  meant  by  "proximately  contributing 
to  his  injury"  is  that  the  plaintiff's  neg- 
ligence was  such  that  without  it  he  would 
not  have  been  injured.  The  requested 
charge  did  not,  we  think,  correctly  state  the 
law,  and  consequently  there  was  no  error 
committed  by  the  court  in  refusing  to  give 
It     Vide  Wood,  Mast  &  Serv.  63& 

The  third  assignment  is  that  the  court 
committed  error  In  charging  the  Jury  "that  if 
plaintiff,  by  his  negligence,  contributed  to  his 
Injury,  to  such  an  extent  that  but  for  it 
he  would  not  have  been  hurt  you  will  find 
for  defendant"  It  is  intisted  that  this  charge 
Is  upon  the  weight  of  evidence;  that,  if 
plaintiff  contributed  in  any  degree  to  his  in- 
jury through  his  negligence,  he  cannot  re- 
cover; and  that  therefore,  the  qualifying 
words  in  the  charge,  "to  such  an  extent  that 
but  for  it  he  would  not  have  been  hurt," 
make  the  charge  one  upon  the  weight  of  evi- 
dence, and  are  misleading.  A  charge  al- 
most in  tlie  Identical  words  of  the  one  un- 
der discussion  was  given  by  the  trial  Judge 
lu  the  case  of  Railway  Co.  v.  Ormond, 
64  Tex.  489;  and,  upon  appeal,  it  was  ap- 
proved and  commended  by  the  supreme 
court  of  this  state.  We  therefore  hold  that 
the  charge  is  neither  misleading,  nor  upon 
the  weight  of  evidence. 

The  fourth  assignment  of  error  is  that  the 
court  should  have  granted  a  new  trial,  be- 
cause the  court  erred  in  the  particulars  set 
out  in  the  previous  assignments,  and  be- 
cause the  verdict  is  contrary  to  the  law  and 
the  evidence,  and  Is  against  the  great 
weight  of  the  evidence,  which  shows  that 
plaintiff's  injury  was  the  direct  result  of 
his  own  contributory  negligence;  and  the 
verdict  Is  grossly  excessive.  Before  consid- 
ering and  disposing  of  this  as^gnment  we 
will  state  our  conclusions  upon  the  facts  giv- 
en upon  trial,  as  the  same  are  detailed 
In  the  agreed  statemrait  The  Injury  was 
inflicted  about  9  o'clock  at  nl^t,  on  6th  of 
September,  1890,  at  Tyler.  WhUe  the  cars 
were  standing  still,  and  plaintiff  was  in  the 
act  of  imcoupling  two  of  the  cars,  plaintiff 
gave   the  engineer   the  signal   to  slack  the 
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train,  and,  wblle  that  was  being  done,  he 
stepped  between  the  cars,  and  wltb  his  right 
band  took  hold  of  the  head  of  the  pin,  next 
to  the  hind  car,  and,  when  the  slack  oame, 
the  drawhead  on  the  hind  car  gave  back  un- 
der the  car,  and  caught  •plalntlfT's  hand  be- 
tween the  head  of  the  pin  and  the  deadwood 
of  the  car,  mashing  his  little  finger  In  such 
manner  aa  to  necessitate  Its  amputation,  and 
tearing  the  leaders  of  the  lower  part  of  the 
band,  so  that  the  finger  next  to  the  little 
finger  Is  drawn  about  halfway  towards  the 
palro  of  the  hand,  and  cannot  be  straight- 
ened. The  plaintiff  remained  in  the  de- 
fendant's ho^ltal  about  three  weeks,  and 
was  under  treatment  by  defoidant's  surgeon 
for  about  three  months,  and  he  was  unable 
to  use  his  hand  for  four  months,  and  was 
suffering  with  It  at  the  time  of  trial,  Decem- 
ber, 1801.  His  ability  to  perform  any  kind 
of  manual  labor  is  much  impaired  by  the  In- 
jury. The  car  which  the  plaintiff  was  at- 
tempting to  uncouple  was  one  which  had, 
Just  before  the  accident,  been  reoelred  In 
the  yard  from  the  Cotton  Belt  Railway.  The 
defect  in  the  drawhead  could  not  be  dlscoy- 
ered  without  getting  down  under  the  car. 
The  rules  of  the  defendant  company  re- 
quired that  cars  received  In  Its  yards  from 
other  railroads  should  be  inspected  before 
removed  from  the  yard,  and  if  found  out  of 
fix,  and  not  in  a  condition  safe  to  be  handled, 
such  defect  should  be  Indicated  by  placing 
the  proper  notice  np<»i  the  car  foimd  to  be 
unsafe.  There  was  nothing  on  this  car  to  In- 
dicate to  plaintiff  that  It  was  defective  or 
unsafe,  and  the  evidence  showed  that  it  was 
not  the  duty  of  the  plaintiff  to  make  the  In- 
spection of  the  cars  in  the  yard;  under  the 
ride  requiring  their  Inspection,  that  duty 
belonged  to  another  servant  of  the  company. 
Plaintiff  did  not  know  of  the  defect  in  the 
drawhead.  He  had  never  seen  the  car  be- 
fore. He  had  been  brakeman  about  eight 
months  before  his  injui7,  and  was  In  the 
employment  of  the  defendant  at  the  time 
of  his  injury.  The  plaintiff,  in  removing 
pins  when  imcoupling  cars,  places  his  hand 
upon  the  head  of  the  pin,  his  fingers  being 
between  the  pin  and  the  deadwood,  and 
waits  for  the  slack  of  the  train,  and  then, 
while  the  slack  comes,  he  draws  out  the  pin. 
Several  experienced  brakemen  testified  that 
the  proper  and  prudent  way  to  uncouple  cars 
Is  not  to  take  hold  of  the  pin  with  the  whole 
of  the  hand,  but  only  with  the  thumb  and 
forefinger,  holding  the  hand  above  the  bead 
of  the  pin,  and  not  toudb  the  pin  until  after 
the  Black  comes;  that  it  is  more  dangerous 
to  place  the  fingers  on  the  head  of  the  pin, 
and  await  the  slack,  as  plaintiff  did,  than 
to  wait  until  the  slack  comes,  and  then  seize 
the  head  of  the  pin.  From  the  testimony  of 
these  witnesses  It  farther  appeared  that 
only  exiierts  in  the  business  could  wait  for 
the  slack  before  seizing  the  pin;  that  it  re- 
quires greet  quickness  to  seize  the  pin  aft- 
er the  Sladt  comes,  and  remove  it  before  the 


slack  leaves;  and  it  appeared  also  from 
tills  testimony  that  there  was  no  established 
rule  or  method  for  uncoupling  cars.  These 
witnesses  also  testified  that  a  prudent  brake- 
man  would  look  out  for  defective  drawheads 
when  the  cars  were  received  from  another 
railroad,  and  not  known  to  the  brakeman; 
that  It  was  well  known  to  brakemen  that  the 
drawheads  of  cars  Just  off  of  a  trip  are  fre- 
quently out  of  fix.  Our  conclusions  xspon 
these  facts  are  that,  while  the  evidence  may 
show  that  plaintiff  was  not  as  expert  in  coup- 
ling and  uncoupling  cars  as  others.  It  does 
not  prove  that  the  acts  of  plaintiff  done  in 
attempting  to  uncouple  the  cars  were  such 
as  a  man  of  ordinary  prudence  would  not 
have  committed;  nor  does  the  evidence 
show  that  but  for  the  acts  of  plaintiff  he 
would  not  have  been  hurt  Such  being  our 
conclusions  upon  the  facts,  we  cannot  say 
that  the  Jury  were  wnmg  in  giving  *  ver- 
dict for  plaintiff,  nor  can  we  say  that  Ihe 
verdict  is  excessive.  It  cannot  be  said,  we 
think,  that  |2,500  Is  more  than  a  reasonable 
compensation  to  a  young  man  for  an  injury 
to  his  right  hand,  sudi  as  the  plaintiff  hn.s 
sustained.  To  defeat  the  right  of  plainflff's 
recovery,  as  we  have  before  Intimated,  upon 
the  ground  of  contributory  negligence,  it  Is 
necessary  that  the  negligence  must  be  such 
as  a  man  of  ordinary  prudence  would  not 
be  guilty  of,  and  that,  but  for  his  negligence, 
plaintiff  would  have  escaped  Injury.  Our 
opinion  Is  that  the  court  committed  no  error 
In  refusing  the  motion  tor  a  new  trial.  The 
Judgment  of  the  lower  court  is  affirmed. 


CAMPBELL  V.  HARRIS. 

(Court  of  Civil  Appeals  of  Texas.     May  18, 
1893.) 

Railroad  Cohfanies— Injurieb  to  Wife  of  £h- 
FLOTB  —  Action  by  Husband  —  When  Main- 
tained—Nbolioence  OF  HUSBAKD'8  COEUFLOTE 
— ^LlABlLlTT  OF  COMPANT  —  LICENSE  —  ASSOMP- 

TiON  OF  Risk. 

1.  In  an  action  by  a  railroad  employe 
against  hla  employer  for  personal  injuries  to 
his  wife,  caused  by  the  negligence  of  another 
employe,  the  role  that  an  employe  cannot  re- 
cover of  the  master  for  injury  caused  by  the 
act  of  a  fellow  servant  has  no  application. 

2.  In  such  action,  mental  suffering  of  the 
wife  is  a  proper  element  of  damages. 

3.  Plaintiff  was  foreman  of  a  gan^  of  de- 
fendant's men,  and  also  kept  a  boarding  car. 
Plaintiff's  wife  was  staying  on  the  car  by  the 
permission  and  at  the  suggestion  of  defend- 
ant's agent,  under  whose  orders  plaintiff  was 
working  at  the  time  she  was  injured;  and  the 
accident  was  caused  by  the  negligence  of  a 
conductor.     Held,  that  defendant  was  liable. 

4.  The  rule  that  a  person  who  is  ou  a 
train  of  cars  through  courtesy  of  the  railroad 
company  cannot  recover  for  injuries  resulting 
from  the  negligence  of  its  employes  does  not 
obtain  in  Texas. 

5.  A  married  man  may  maintain  an  action 
against  his  employer  for  injuries  to  his  wife 
caused  by  the  negligence  of  nis  fellow  servant. 

Appeal  from  district  court,  Anderson  coun- 
ty; F.  A.  WUllams,  Judge. 
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Action  by  R.  J.  Harris  against  T.  M.  Caiiii>- 
bell,  receiyer  of  the  Intei-national  &  Great 
Northern  Railroad  Company,  tor  personal 
Injuries  to  plaintiff's  wife,  caused  by  defend- 
ant's neglieenoei.  From  a  judgment  entered 
on  the  verdict  of  a  Jury  In  favor  of  plain- 
tiff, defendant  appeals.    AfOrmed. 

G.  H.  Gould,  for  appellant  Sink  &  He- 
Means,  for  appellee. 

PLEASANTS,  J.  The  appellee  was  in 
the  employment  of  appellant  as  foreman  of 
the  fence  gang,— men  employed  In  fencing 
the  right  of  way  of  appellant,— and  he  was 
at  the  sanie  time  boarding  the  hands  under 
his  chanre  and  supeiTlslon.  For  ibis  he  was 
paid  50  oents  per  day  for  each  boarder,  the 
defendant  retaining  the  board  out  of  the 
wages  of  the  men.  The  company  furnished 
appellee  with  three  cars,  on^  of  which  was 
occupied  by  the  men,  another  by  the 
foreman  and  his  cook,  and  the  third  was 
used  as  a  kitchen  and  mess  hall.  While  so 
employed  in.  Bervlce  of  d^endant,  apikellee's 
wife,  while  on  a  visit  to  him,  was,  as  he  al- 
leges* in  his  petition,  injured  by  the  derail- 
ment of  the  car  in  which  they  were  lodging, 
with  thtir  two  cbildr»i  and  the  cocdc,  the  de- 
railment being  caused  through  the  alleged 
n^^gence  of  one  of  the  servants  of  defend- 
ant company.  The  appellee  brought  suit 
and  recovered  Judgmait  for  the  sum  of  ^- 
750,  from  which  Judgment  defendant  ap- 
pealed. The  defense  made  to  the  action 
was  contributory  negligence,  negligence  of 
fellow  servants,  and  that  the  wife  of  plain- 
tiff was  voluntarily  In  the  car,  without  de- 
fendant's knowledge  or  permission,  and  de- 
fendant owed  her  no  duty,  and  she  assumed 
the  risk  of  her  situation. 

The  facts  of  the  case,  in  additlcm  to  those 
re<dtcd  In  the  statement,  given  above,  of  the 
plaintiff's  suit,  and  its  result,  are,  as  we  de- 
duce them  from  the  record,  as  foUows:  On 
the  8th  of  February,  1891,  about  midnl^t, 
while  appellee  and  his  wife  and  children 
were  asleep  in  appellant's  car,  it  became  nec- 
essary to  remove  the  ear  from  the  traA  on 
which  it  was  standing,  and  for  this  purpose 
the  conductor  of  a  freight  train  operated  by 
defendant  between  Phelps  and  Tyler  at- 
tached an  «[i£:lne  to  the  car,  and  attempted 
to  switch  It  on  another  tnudc,  and  the  car 
was  derailed,  and  pulled  for  some  distance 
over  the  cross-ties,  and  finally  thrown  from 
the  track  upon  the  groimd.  It  was  not 
turned  over,  but  tilted  at  an  an^e  of  about 
45  degrees.  Appellee  and  his  wife  and  one 
cliild  were  sleeping  together.  Their  bed  was 
not  turned  over,  nor  was  any  one  of  them 
thrown  from  the  bed,  but  they  were  Jolted 
and  piled  upon  each  other,  against  the  side 
of  the  car.  They  lay  upon  two  mattresses, 
but,  notwithstanding  this,  the  Jolting  over 
the  crofls-tlefi  shook  ftvem  up  considerably. 
The  wife  was  assisted  from  the  car,  and 
with  assistance  she  walked  first  to  the  de- 


pot; and  from  there  to  the  hotd.  in  the  town, 
where  slie  remained  until  some  time  during 
the  day  of  the  9Ui,  when  she  returned  to  the 
car,  and  continued  to  stay  on  the  same,  with 
her  husband  and  children,  for  some  weeks. 
There  is  testimony  tliat  at  tin?  time  of  the  oc- 
currence both  the  wife  and  the  husband  de- 
clared that  she  was  badly  scared,  but  not 
hurt,  irhe  accident  resulted  from  the  con- 
doctor's  mistake  in  turning  the  wrong 
switch.  There  were  two  switches  very  near 
each  other,  and  the  conductor  made  the  mis- 
take, as  he  admitted,  of  turning  one  of  the 
switches  when  he  should  have  turned  the 
other.  He  tcdd  app^ee  he  was  the  cause 
of  the  damage  to  his  property  on  the  car, 
and  directed  him  to  make  out  his  account. 
The  appellee  estimated  his  loss  by  injury  to 
his  cooking  stove,  his  orockery,  and  one  of 
his  bedsteads,  at  $15,  which  sum  was  paid 
him  by  the  cooductM-.  Some  days  before  the 
accident  the  appellee  applied  for  leave  te 
viMt  his  family  at  Paleetina  He  was  told 
by  the  officer  to  whom  he  applied  for  a 
leave  of  absence  that  be  could  not  be  spared 
from  his  work,  but  that  he  would  go  to 
Palestine  la  a  few  days,  and  would  procure 
a  pass  for  his  family,  and  send  them  dowjn 
on  a  visit  to  him;  and  it  was  also  shown 
that  it  was  the  habit  with  men  who  boarded 
railroad  hands  to  take  their  families  with 
tbMU,  and  to  keep  them  in  the  cars  fur- 
nidied  by  the  company  for  boarding  pur- 
posea  The  testimony  of  the  witnesses  for 
the  plaintiff  as  to  the  condition  of  the  wife's 
health  before  the  aocidemt  was  ttiat  it  was 
good;  that  she  was  able  to  and  did  cook 
and  sew  for  herself  and  dilldren.  On  the 
other  hand,  there  was  testimony  for  the  de- 
fendant to  the  effect  that  the  wife  had  beetk 
an  invalid  for  years,  and  that  her  husband 
had  brought  her  from  her  home  to  stay  up- 
on the  cars  in  the  hope  that  the  change 
would  be  beneflciaL  Dr.  West  testified  that 
he  was  the  family  physician  of  appellee 
at  one  time  for  several  years;  tliat  he  had 
not  be&i.  his  physician  for  three  or  four 
years  before  the  accident  by  which  his  wife 
was  said  to  have  been  Injured;  that  when 
he  treated  appellee's  wife  she  suffered  from 
constipation  and  falling  of  the  womb,  and 
was  subject  to  flooding.  His  opinion  was 
that  her  present  suffering  could  not  have 
been  produced  by  the  Jolting  or  conoussion 
she  received  at  the  time  of  the  derailment 
of  the  car  In  which  she  was  lodging.  Since 
the  accident  the,  wife  has  been  an  in- 
valid. She  is  over  45  years  of  age;  suffers 
from  i>aln  in  back  and  abdomen  and  head, 
and  from  flooding;  and  has  a  lump  in  her 
side,  whidi  her  physicians  say  is  one  of  her 
kidn^s,  which  has  l>een  from  some  cause 
displaced;  and  if  she  was  In  good  health  at 
the  time  of  the  accidMit  and  previous  there- 
to, about  which  they  have  no  knowledge, 
except  that  derived  from  her  statements, 
they  think  the  displacement  of  the  kidney 
was  proximately  caused  by  the  shock  her 
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system  receiTed  from  the  derailment  at  the 
«ar.  Other  surgeons  who  testified  wr«  of 
the  opinion  that  the  sufferings  of  appellee's 
wife  could  not  have  been  caosed  by  the  jolt- 
ing Incident  to  the  derailment  of  the  oar. 
The  appellant's  objection  to  the  judgment 
for  app^ee  may  be  ocmsidered  under  three 
heads:  First,  the  eridence  makes  it  mani- 
fest that  if  plaintiff  has  suffered  injury  the 
Injury  was  caused  by  the  negligence  of  his 
fellow  serrant;  second,  that  the  Jury  were 
Instructed  that  In  assessing  the  damages 
tlipy  might  allow  for  the  mental  suffering 
oC  the  wife;  and,  third,  that,  the  wife  being 
upon  the  car  for  the  conrenlenoe  amd  com- 
fort of  her  husband,  and  at  most  only  by 
permission  of  the  defendant,  defendant  owed 
to  her  no  hl^er  duty  than  it  owed  the 
plaintiff,  and.  If  negligence  of  a  fellow  serv- 
ant precludes  recoT^ry  by  i^alntiff,  it  most 
defeat  also  a  reco^-ery  by  his  wife.  As  to 
the  drst  of  those  objections  It  suffices  to 
say  that.  If  plaintlfi'  was  suing  to  recoTvr 
damages  for  Injuries  inflicted  upon  falmadC 
throu^  the  negligence  of  a  frilow  servant, 
the  objection  would  be  well  taJcen;  but  when 
tlie  suit  is  by  tlie  huaband  for  damages  for 
iujnries  inflicted  upon  the  wife  the  rale  that 
one  cannot  recover  for  injury  caused  by  the 
act  of  a  fellow  ser\-aut  has  no  application. 
If  pl.ilntlff's  wife  is  entitled  to  damages,  the 
suit  must  be  brought  by  the  huslMind.  She 
cannot  institute  the  suit  herself.  It  must, 
except  in  rare  cases,  be  brou{!^t  by  the 
husband,  and  in  his  name.  Suppose  a  wife 
to  be  a  passenger  on  a  train  of  cars,  and  her 
husband  should  be  one  of  the  trainmen,  and 
through  the  negligence  of  one  of  his  fellow 
servants  the  train  should  be  derailed,  and 
the  wife,  by  the  derailment,  severely  in- 
jured, could  it  be  pretended  that  the  wife 
could  not  recover  because  the  suit  was 
brought  by  her  husband?  We  think  not 
The  reasons  in  which  the  rule  lurched  by 
appellant  is  founded  have  no  connection 
with  or  bearing  upon  the  question  of  the 
right  of  the  wife  to  recover  in  this  case. 
When  the  reason  for  the  rule  ceases,  the 
rule  Itself  ceases  to  operate.  The  second 
objection  is  clearly  not  tenable.  That  meor 
tal  suffuring  Is  a  basis  or  element  of  dam- 
ngi>a  Is  not  denied,  but  it  Is  insisted  that 
such  suffering  is  tint  an  element  for  damages 
when  the  pl&intiff  su«3  for  Injuries  inflicted 
upon  another.  While  this  is  true,  as  a  gen- 
eral rule,  It  is  not  true  when  the  suit  Is  by 
the  husband  for  injuries  to  the  wife.  In 
such  case  the  same  rule  applies  as  would  If 
the  suit  were  by  the  wife  herself.  Vide 
Brown  T.  Sullivan.  71  Ter.  470,  10  S.  W. 
Rep.  288;  Railway  Co,  y.  White,  80  Tei. 
202,  15  S.  W.  Rep.  80&  The  evidence  shows 
very  plainly  tirnt  appellee's  wife  was  stay- 
ing with  her  husband  upon  the  cars  of  de- 
fendant, not  only  by  the  permission  of  de- 
fendant, but  at  the  suggestion  of  the  agent 
or  servant  of  defendant,  imder  whose  orders 
appellee   was   working.    The  contention  of 


nppellaiit  that  one  who  is  upon  a  train  of 
cars  through  favor  or  courtesy  cannot  re- 
cover for  injuries  resulting  from  ne^igence 
of  the  sorants  of  the  railway  company  is 
doubtless  the  rule  of  some  of  the  states  of 
the  Union,  but  such  is  not  tiie  rule  here,  as 
we  imderstand  the  decisions  of  our  supreme 
court.  Vide  Railway  Co.  v.  White,  80  Tex. 
202,  15  S.  W.  Rep.  808;  Brown  v.  SulUvan, 
71  Tex.  470,  10  &  W.  Rep.  288;  and  Frince 
V.  Railway  Co.,  64  Tex.  144.  In  the  case  of 
Brown  v.  Sullivan,  the  plaintiff  was  board- 
ing hands  in  the  employment  of  defendant, 
the  receiver  of  the  Texas  &  Pa>clflc  Railway. 
He  was  furnished  cars  for  this  purpose  by 
defendant,  and  his  wife  stayed  with  him 
upon  these  cars,  and  cooked  for  him,  and 
while  so  engaged  she  was  Injured.  Her 
Injuries  were  caused  by  the  negligence  of 
defendants  servants  tn  handling  on  engine. 
The  engine  and  its  tender,  while  being 
switched  tn  the  yard,  were  aOowed  to  come 
with  such  force  against  the  car  tn  which  the 
plaintUTs  wife  was  standing  as  to  throw  her 
from  tiie  car  upon  tlie  ground,  by  which  she 
was  severely  injured.  The  plaintiff  was  per- 
mitted to  recover  damages  for  the  Injury  sus- 
tained by  his  wlfti.  From  this,  and  the  other 
cases  dted  above,  it  Is  evident  that,  imder 
the  law  as  construed  and  administored  in 
tiie  courts  of  this  state,  one  who  is  on  the 
cars  of  a  railway  company,  not  as  a  passen- 
ger, but  simply  through  the  favor  or  cour- 
tesy of  the  company,  may  recover  damages 
for  Injrniea  to  his  or  ber  peraon,  caused  by 
the  negligence  of  the  servants  of  the  com- 
pany. In  the  ta.ce  of  these  decisions,  we 
do  not  feel  authorized  to  reverse  the  judg- 
ment rendered  for  the  appellee.  We  do  not 
think  the  court  erred  in  the  dbatge  given  to 
the  jury,  nor  did  It  err  in  refusing  the 
charges  asked  by  the  defendant,  and  in 
overruling  tiie  defendant's  demnrrera  to  the 
petition.  There  is  much  that  may  be  said 
in  support  of  the  contention  made  by  appel- 
lant's counsel  that  the  plaintiff's  wife,  tn 
going  and  ronalnlng  upon  the  cars  of  de- 
fendant with  her  husbtmd,  assumed  the  risks 
of  sudi  accidents,  at  least,  as  tiie  one  by 
which  she  claims  to  have  been  injured.  But 
for  the  dedalons  to  which  we  have  referred, 
the  writer  would  be  tncUned  to  hold  that, 
under  the  facts  of  this  case,  the  defendant 
should  not  be  liable  to  the  plaintiff  without 
proof  that  defendant  was  guilty  of  negll- 
genoe  In  the  selection  of  its  servants.  The 
Judgment  .of  the  court  below  is  ofllrmed. 

On  Rehearing. 
(Jane  29,  1893.) 
We  have  duly  considered  api)ellant's  mo- 
tion for  a  new  hearing,  and,  after  weighing 
the  argumoit  of  its  learned  counsel  in  sup- 
port of  the  motion,  we  are  constrained  to 
say,  with  all  deference  to  coimsd,  that  we 
find  nothing  in  their' motion  or  their  briefk 
which  eiliakes  our  confidence  in  the  correct- 
ness of  the  decision  rendered  herein  on  a 
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former  day.  Counsel  misapprehend  the  pur- 
pose for  which  the  cases  of  Brown  t.  Sulll- 
ran,  Railway  Co.  v.  White,  and  Prince  v. 
Railway  Co.  are  dted  in  the  opinion  an- 
nouncing the  decision  In  this  case.  These 
authorities  were  cited  to  show  the  liability 
of  a  railway  companj-  to  a  mere  license  for 
injuries  sustained  by  the  negligence  of  the 
company's  servants.  The  opinion  does  not 
hold  that  these  cases  neg^atlve  the  proposi- 
tion that  a  wife  of  a  railway  employe 
cannot,  in  this  state,  maintain  suit  in  the 
name  of  her  husband  against  the  husband's 
employer  for  Injuries  Inflicted  by  a  fellow 
servant  of  her  husband.  The  opinion  re- 
jected this  proposition,  and  attempted  to 
show  its  fallacy,  but  not  by  reference  to  the 
<lecisl(Hi8  above  cited,  if  we  apprehend  cor- 
rectly the  ground  upon  which  appellant's 
counsel  rest  their  motion  for  a  new  hearing, 
it  is  this:  Because  the  law  does  not  per- 
mit the  husband  to  recover  from  his  em- 
ployer damages  for  Injuries  received  by  his 
wife,  through  the  negligence  of  the  husband, 
that,  therefore,  the  husband  cannot  recover 
from  his  employer  for  injuries  to  his  wife, 
inflicted  through  the  negligence  of  the 
husband's  fellow  sciTsnt  To  the  proposi- 
tion that  the  husband  cannot  recover  and 
should  not  recover  of  his  employer  damages 
for  injuries  received  by  his  wife  through 
bis  uegUgence,  we  give  our  full  assent;  but 
to  the  other  proposition,  tliat  the  hiisband 
cannot  recover  of  bis  employer  damages  for 
injuries  sustained  by  the  wife  through  the 
negligence  of  the  husband's  fellow  servant, 
we  camiot  assent.  The  second  proposition 
is  not,  as  coimsel,  in  their  argument,  seem 
to  assume,  a  logical  sequence  of  the  first. 
KvciT  employe  of  a  railroad,  In  contem- 
plation of  the  law,  by  the  contract  of  em- 
ployment, agrees  and  undertakes  to  exercise 
skill  and  care  in  the  discharge  of  his  duties. 
Such  being  the  nature  oif  the  contract  be- 
tween the  employer  and  the  employe,  it 
would  manifestly  be  unjust  to  the  employer 
to  permit  an  employe  to  recover  damages 
from  bis  employer  for  injuries  received  by 
tlie  wife  of  tlie  employe  through  his  own 
negligence.  To  permit  such  recovery  would 
jiUow  the  employe  to  reap  a  benefit  for  his 
breach  of  contract  And  the  wife  should 
not  be  permitted  to  recover,  for  the  reason 
that  to  permit  her  to  do  so  would,  in 
effect,  concede  the  right  of  the  wife  to  re- 
cover damages  from  her  husband  for  in- 
juries inflicted  upon  her  person  by  or 
through  bis  negligence;  because,  if  the  em- 
ployer be  liable  to  the  wife  for  Injuries  in- 
flicted upon  her  through  the  negligence  of 
her  husband,  then  the  employer  should  re- 
cover from  the  husband,  under-  his  contract 
of  employment,  the  damages  recovered  of 
him  by  the  wife.  These  are  the  reasons, 
as  we  conceive,  why  the  wife  is  held  by  the 
law  chargeable  with  the  negligence  of  her 
husband,  and  is  in  such  case  denied  a  reme- 
dy against  his  employer.     But  to  deny  the 


wife  the  right  to  recover  damages  for  In- 
juries resulting  from  the  negligence  of  her 
husband's  fellow'  servant  is  to  bind  her  by 
a  contmct  to  which  she  is  not  a  party.  Tlie 
wife  is  not  bound  by  the  husband's  contract 
to  assume  all  rlslis  of  injury  to  his  person 
resulting  from  the  negligence  of  his  fellow 
servants.  The  existence  of  the  wife  is  not, 
with  us,  as  at  common  law,  merged  in  that 
of  her  husband.  She  has  rights  and  can 
maintain  suit  for  their  protection,  and  she 
can  recover  damages  for  wrongs  done  her, 
and  the  money  recovered  for  such  wrongs 
is  not,  as  at  common  law,  the  esdusive 
property  of  the  husband;  anil  while  it  is 
tnie  that  the  wife  must  generally  sue  in 
the  name  of  her  husband,  he  who  has 
wronged  her  cannot  Justify  under  a  contract 
made  with  her  husband,  to  which  she  is  in 
no  wise  a  parly.  The  husband,  it  is  true, 
can  by  his  contract  convey  the  Interest  of 
the  wife  in  the  community  estate,  but  we 
know  of  no  law  which  woifld  authorize  the 
husband  to  make  a  contract  binding  upon 
the  wife,  whidi  would  exclude  her  from 
the  right  to  recover  for  injuries  to  her  per- 
son, inflicted  by  the  wrong  or  negligence  of 
another.   The  motion  must  be  denied. 


PALMER  et  al.  t.  TEXAS  TRAM  &  LUM- 
BER CO. 
(Court  of  Civil  Appeals  of  Texas.     June  i, 

1893.) 
Tbbspass  to  Trt  Titlb— Deed— Acknowledo- 

MENT. 

In  trespass  to  try  title  by  the  heirs  of 
P.  aeniast  one  in  possession  under  a  deed 
from  tiie  heirs  of  W.,  It  appeared  that  in  1839 
P.,  being  the  owner  in  common  with  his  wife, 
gave  H.  power  of  attorney  to  sell  and  convey 
tile  land;  that  in  1844  H.  conveyed  the  land  to 
W.  by  deed,  the  certificate  of  acknowledgment 
to  which  reciting  facts  showing  that  the  con- 
sideration therefor  inured  to  H.  personally,  and 
not  to  P.;  that  snch  deed  was  recorded  by  H. 
in  1850.  and  that  W.  paid  the  taxes  from  1846 
to  1850,  at  least;  that  in  1886  W.'s  heirs  con- 
veyed the  land  to  defendant.  The  evidence 
showed  that  P.  died  in  1850,  and  his  wife  in 
1800;  that  in  1S50  plaiuUffs  removed  with 
tlieir  mother  from  the  county  in  which  the 
land  was  situated,  and  have  never  paid  taxes 
on.  nor  asserted  anr  claim  to,  the  land,  until 
1801,  when  suit  was  brought.  Held,  that  the 
circumstances,  in  view  of  the  great  lapse  of 
time,  jastified  the  court  in  holding  that  the 
deed  to  W.  passed  the  title,  notwithstanding 
the  deflective  acknowledgment. 

Appeal  from  district  court,  Jasper  county; 
Stephen  P.  West,  Judge. 

Action  in  trespass  to  try  title  by  J.  M. 
Palmer  and  others  against  the  Texas  Tram 
&  Lumber  Company.  Defendant  had  Judg- 
ment, and  plaintiffs  appeaL     Afllrmed. 

W.  S.  Blake,  K.  B.  Scale,  and  W.  B.  Pow- 
ell, for  appellants.  Ford  &  McComb,  for  ap- 
pellee. 

WILLIAMS,  J.  Trespass  to  try  title  by 
appellants,  as  heirs  of  Martin  Palmer,  to 
recover  of  a]K>ellee  1,614  acres  of  the  Wil- 
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linm  WlQiams  league,  In  Jasper  comity. 
From  a  judgment  of  the  district  conit  In 
taxoT  of  tbe  defendant,  this  appeal  was  taken. 
It  was  diown  that,  prior  to  1844,  Martin 
Palmer  and  his  wife  owned  the  land  in  con- 
troversy as  their  common  property,  and  that 
In  1839  he  executed  a  power  of  attorney  to 
Charles  S.  Hmit,  authorizing  him  "to  sell 
and  dispose  of  and  convey,  by  deed  or  other- 
wise," the  land;  "and,  further,  to  sign,  seal, 
and  deliver  to  the  purchaser  or  purchasers  a 
deed,  or  any  other  Instrument  of  writing,  that 
my  said  attorney,  Clias.  S.  Hunt,  may  think 
proper,  for  me  and  in  my  name,  as  though  I 
was  persoitally  present,  •  •  •  and,  fur- 
ther, to  do,  perform,  and  execute,  for  me 
and  in  my  name,  all  and  singular,  the  things 
that  shall  or  may  be  necessary,  &c.,  in  the 
premises."  On  the  4th  day  of  July,  1844, 
Hunt— and  as  attorney  in  Iftct,  and  In  the 
name,  of  Palmers-executed  a  deed  of  the  land 
to  John  D.  Wllkens,  redtlng  a  paid  considera- 
tion of  $1,000,  and  containing  a  general  war- 
ranty of  title.  Attached  to  this  deed  is  a 
certificate  of  acknowledgment  by  Hunt,  as 
attorney  in  fact,  made  on  the  6th  day  of 
July,  1844,  which  is  in  proper  form,  and 
states  that  he  executed  the  deed  "for  the  use 
and  purpose  therein  contained:  provided, 
it  is  expressly  understood  and  aciuiowledg^ 
by  the  said  Charles  S.  Hunt  that  the  fore- 
going deed  is  given  in  consideration  of 
eight  land  certificates,  for  one  league  and  la- 
bor of  land  each,  issued  by  the  board  of  land 
commissioners  of  Jasper  county,  to  wit,  [here 
follows  a  list  of  the  certificates,]  which  cer- 
tificates, as  aforesaid,  Chas.  S.  Hunt  sold  to 
John  D.  Wilkens,  of  the  parish  of  St.  Mary, 
Louisiana,  which  being  passed  by  the  board 
of  land  commissioners  for  the  county  of  Jas- 
per, and,  (m  examination  by  the  board  of  ex- 
amining commissioners,  rejected,  which  dr- 
cumstances  render  the  validity  of  such  claims 
ilonbtful,  therefore  this  deed  is  givpu  as 
an  indemnity  to  said  Jolin  D.  Wllkens." 
Palmer  continued  to  reside  in  Jasper  county 
nnta  March,  1850,  when  he  died.  His  widow 
and  children  then  moved  to  Walker  coimty, 
where  she  continued  to  reside  until  her 
death,  which  occurred  in  the  year  1890.  This 
suit  was  brought  in  1891.  The  records  of 
Jasper  county  were  burned  In  1849.  The 
deed  from  Hunt  to  WUkens  was  recorded  In 
December,  1850.  Whether  or  not  it  had  been 
recorded  before  the  burning  of  the  records, 
there  is  no  evidence.  It'is  shown  tliat  from 
1846  to  18M,  indusive,  WUkcns  paid  taxes 
on  the  land,  and  that  during  these  years 
Palmer  paid  non&  It  was  also  proved  tliat 
for  the  past  11  years  the  heirs  of  Palmer 
have  paid  no  taxes.  There  is  no  evidence 
that  they  have  ever  paid  any,  or  asserted 
a  dalm  to  the  land.  In  1886  the  defoidant 
hou^t  the  land  from  the  heirs  of  John  D. 
Wllkens,  paying  full  value  for  it,  and  pla- 
cing its  deed  npon  record,  and  has  ever  since 
paid  all  of  the  taxes.  In  1889  it  took  ac- 
tual possearion,  and  has  since  t)een  cutting 


timber  from  the  premises,  that  so  used  l>e- 
Ing  of  the  value  of  $3,000.  The  circum- 
stances and  facts  thus  stated  are  all  the  rec- 
ord contains,  and  beyond  that  the  evidence 
Is  silent  as  to  any  further  claim  or  assertion 
of  ownership  of  the  land,  either  by  Palmer 
and  his  heirs,  or  Wllkens  and  his  heirs. 

The  decision  of  the  case  turns  upon  the 
effect  to  be  given  to  the  recital  in  the  ac- 
knowledgment that  the  conveyance  of  the 
land  was  made  for  a  consideration  which 
inured  to  Hunt,  the  agent,  and  not  to  his 
principal.  That  the  power  of  attorney  did 
not  authorize  such  a  conveyance  as  that 
recited  in  the  acknowledgment  Is  plain. 
Reese  y.  Medlock,  27  Tex.  120;  Frost  v. 
Cattle  Co.,  (Tex.  Sup.)  17  S.  W.  Rep.  52. 
The  authority  given  to  Hunt  was  to  sell, 
and,  having  sold,  to  convey.  He  had  no 
rightful  power  to  convey  without  selling. 
The  general  terms  were  to  be  intended  to  be 
used  in  aid  of  the  spedflc  power  defined, 
and  not  as  containing  in  themselves  an  en- 
largement of  the  scope  of  the  authority. 
It  Is  suggested  In  argument  that  the  land 
certificates  which  had  been  previously  sold 
by  Hunt  to  Wllkens  probably  belonged  to 
Palmer,  and  that  the.  obligation  to  indemnify 
Wilkens  for  th^r  loss  rested  upon  him,  and 
that  the  conveyance  was  made  in  discharge 
of  it  The  language  of  the  certificate  does 
not  suggest  such  a  fact,  and  if  it  were  ad- 
mitted it  would  not  bring  the  conveyance 
within  the  terms  of  the  power,  though  it 
might  render  the  inference  of  a  ratification 
by  Palmer  more  readily  admissible.  A  pow- 
er to  sell  does  not  Include  a  power  to  con- 
vey in  discharge  of  a  pre-existing'  obligation 
or  liability  of  the  constituent.  The  question 
therefore  recurs,  what  effect  is  to  be  given 
to  the  statement  In  the  acknowledgment  that 
the  conveyance  was  made  in  consideration 
of  an  obligation  existing  on  the  part  of  the 
attorney  in  fact  to  the  grantee,  WUkens? 
The  statute  at  that  time  did  not  require 
that  the  certificate  of  authentication  should 
contain  any  statement  concerning  the  con- 
sideration of  the  Instrument,  and  even  now 
such  a  statement  Is  not  necessary.  Monroe 
▼.  Arledge,  23  Tex.  479.  The  acknowledg- 
ment Itself  was  not  an  essential  part  of  the 
deed.  That  Instrument  operated  from  the 
time  of  Its  delivery,  whether  acknowledged 
or  not.  It  bears  a  date  two  days  prior  to 
the  atdmowledgment,  and,  In  the  absence  of 
evidence  as  to  the  time  at  which  It  was  de- 
livered, the  weight  of  authority,  and  of  rea- 
son, holds  the  presumption  obtains  that  de- 
livery was  made  at  the  date  of  the  Instru- 
ment rather  than  that  of  the  aclmowledg- 
ment  Devi.  Deeds,  178-181,  265.  The  deed 
therefore  passed  the  title,  or  was  void,  Irre- 
spective of  the  recitals  of  the  acknowledg- 
ment The  acknowledgment,  by  Its  own 
force,  cannot  have  the  effect  of  defeating  or 
Impairing  the  operation  of  the  deed.  If  the 
deed  was  void  or  voidable,  it  was  because  of 
the   facts,   and  not    through    any    efficsjcy 
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given  by  law  to  the  certificate  ot  authenti- 
catioDL  But  the  recital  in  the  certificate  is, 
we  tliink,  evidence  against  the  defendant, 
that  tlie  rcdted  fact  existed.  It  oomea  from 
the  custody  of  those  claiming  under  the  deed 
Ml  which  It  is  indorsed,  and  together  with 
which  it  la  one  of  their  evidences  of  title. 
The  acknowledgment  containing  It  was  made 
use  of  as  a  means  of  recording  the  deed, 
and  of  thus  asserting  title.  Tltese  dream- 
stances  show  that  the  deed  was  accepted 
with  the  acknowledgm^it  upon  It,  add  the 
latter  is  not,  therefore,  to  be  treated  as  the 
ex  parte  statement  of  Hunt  and  of  the  officer. 
It  is  analogous  to  an  assertion  made  by 
one  person,  prejudicial  to  the  Interest  of 
another.  In  bis  presence,  and  assented  to, 
or  not  denied.  It  is  ther^ore  evidence,  but 
not  conclusive  evidence,  tbat  the  fact  exist- 
ed as  stated.  It  could  certainly  have  been 
rebutted  by  positive  testimony  that  it  was 
not  true,  and  that  Wllkens  had  in  fact  paid 
the  consideratloa  recited  In  the  deed  for  the 
nse  of  Palmer,  and  It  is  equally  true  it 
could  be  rebutted  by  ctarcumstancea.  Tor 
this  reason  it  was  proper  to  admit  the  deed 
in  evidence,  and  to  determine  Its  effect,  In 
the  light  of  all  the  facts  of  the  case.  Thus 
considered,  we  cannot  say  that  the  court  be- 
low was  bound  to  accept  the  recital  in  the 
certificate  as  furnishing  a  oontixjUing  reason 
for  holding  the  deed  to  have  been  inopera- 
tive. The  evidence  shows  that,  after  the 
deed  to  WUkens,  Palmer  paid  no  taxes  upon 
the  land;  that  since  his  death  nooe  have  been 
paid  by  his  wife,  the  alleged  owner  of  one 
half,  and  his  chlldr«a,  who  daim  to  have 
inherited  the  other  half,  and  there  Is  no 
evidence  of  an  Bssertlon  of  any  claim,  or 
the  exercise  of  any  act  of  ownership  by  them; 
that,  upon  the  receipt  of  the  deed  from 
Htmt,  WUkens  commenced  the  payment  of 
taxes,  and  put  his  deed  on  record  at  least 
as  early  as  1850;  that  In  1886  his  belts  con- 
veyed to  defendant,  thns  asserting  owner- 
ship; and  that  defendant  at  oaoe  recorded 
its  deed,  and  has  since  paid  taxes,  and  taken 
posscsshw,  and  used  the  property.  Thus,  for 
more  than  40  years,  both  parties  intei«8ted 
in  this  conveyance  have  acted  in  a  manner 
inconsistent  with  the  fact  that  Hunt  had 
conveyed  without  authority,  and  consistent 
with  the  hypotiker^  that  his  act  was  recog- 
nized as  done  in  pnisuance  of  the  power 
confRrred  on  him.  Xhoae  dalmlng  under  the 
deed  have  asserted  the  title,  and  those 
whose  Interests  womid  be  prejudiced  thereby 
have  acquiesced.  It  is  true  that  there  is 
no  direct  evidence  that  either  Palmer  or  his 
heii-s  knew  of  the  conveyance  by  Hunt  to 
WUkens,  but  the  evidence  to  «*arge  them 
with  notice  of  it  Is  as  strong  as  that  which 
affects  defendant  with  notice  of  the  acknowl- 
edj^moDt.  It  Is  not  probable  that  persons 
wlio  auppesed  they  had  title  to  land  wonld 
f aU  to  discover,  during  all  the  years  that  have 
passed,  the  facts  of  the  conveyance.     So  we 


condude  that  the  drcnmstances  of  the  case, 
in  view  of  the  great  lapse  of  time,  were  suffl- 
dent  to  Justify  the  court  in  holding  that  th» 
deed  passed  the  title  notwithstanding  the  ac- 
knowledgment. 

It  has  been  urged  by  appellee  that,  ad* 
mittlng  the  fact  as  to  the  conaideratton  to 
be  as  stated  In  the  acknowledEnnent,  stlU  the 
deed  passed  the  legal  title  to  Wilkena,  and 
left  la  Palmer  and  his  heirs  only  the  equitar 
ble  right  to  avoid  the  conveyance  by  actios 
taken  within  reasonable  time,  and  that  their 
claim'  Is  rendered  stale  by  lapse  of  time. 
The  result  of  the  authorities  seems  to  be  that,, 
imder  a  naked  power  to  seU,  a  conveyance 
by  the  attorney  In  fact,  without  considera- 
tion, or  upon  a  consideration  inuring  to  him- 
self alone,  is  void,  as  between  the  parties, 
and  passes  no  title,  either  legal  or  equitaUe. 
Yet  such  a  conveyance  may  be  ratified,  and 
may  support  a  title  in  a  subsequent  bona  fide 
purchaser  from  the  grantee  in  the  deed  of 
the  attorney;  and  this  iUnstrates  that  it  is 
not  true.  In  an  absolute  and  unrestricted 
sense,  that  the  deed  is  void.  In  the  hands 
of  the  grantee  of  the  attorn^  In  fact,  and 
of  aU  purchasers  from  him,  with  notice  of 
the  fraud,  it  is  void,  as  against  the  constit- 
uent of  the  power,  and  may  be  so  treated  by 
him  in  an  action  of  trespass  or  ejectment  ti> 
recover  the  property,  even  in  states  where  a 
recovery  must  be  had  in  these  actions  upon 
the  legal  tiUe.  Meade  v.  Brothers,  28  Wis. 
089;  Campbell  v.  Campbdl,  (Wis.)  IS  N.  W; 
Rep.  138;  Dupont  v.  Wertbeman,  10  Oal.  36S; 
Randall  r.  IHiff,  (OaL)  10  Paa  Rep.  |t33; 
Jeffrey  v.  Hursch,  (Mich.)  12  N.  W.  R^.  698; 
Deputron  v.  Young,  134  U.  a  241,  10  Sup.  Ot. 
Rep.  539;  Mott  v.  Smith.  16  OaL  534.  lu 
the  case  of  ConnoUy  v.  Hammond,  51  Tex. 
63o,  there  are  gome  expres^ns  which  seea> 
to  militate  against  this  view.  But  that  cose 
was  not  one  of  a  naked  power  to  sell,  but 
was  treated  as  belonging  to  the  dass  of  cases 
in  which  a  trustee,  with  power  of  sale,  in- 
directly purchases  the  trust  property.  Sucb 
trustees  were  usually  invested  with  the  legal 
title,  and  can  therefore  convey  it  In  sales 
by  executors,  administrators,  and  guardians, 
the  legal  title  passes  by  the  aetion  of  tb» 
court  In  all  of  these  cases,  if  the  trustee 
has  perpetrated  a  fraud,  and  through  an- 
other person  attempted  to  acquire  the  prop- 
erty, the  holder  of  the  legal  title  is  charged 
as  trustee,  but  must  be  reached  by  timely 
action.  But  an  altomey  in  fact,  with  ft 
bore  power  of  sale,  is  not  dotbed  with  any 
title  to  the  property,  nor  with  any  power 
over  It  except  such  as  the  instrument  con- 
fers. The  extent  of  such  powers  must  be 
taken  notice  of  by  all  persons  dealing  witb 
him!  When  he  exceeds  that  power  be  con- 
fen  no  right  The  dtcumstimoes  under 
whidi,  after  a  long  lapse  of  time,  a  ratifica- 
tion might  be  presumed  or  Inferred,  we  need 
not,  in  view  of  the  condusion  already  stated, 
discuss.    The  Judgment  is  afflnned. 
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TEXAS  &  P.  BY.  CO.  ▼.  MOODY  et  vx. 
(Court  ol  ClTil  Appeals  of  Teiam.    Jone  1, 
1898.) 
Dkath  bt  Wrosohjl  Ait— Damases— Action  bt 
PARBXTS— BVIDKKOT    o»    PijiiSTirFa'    Hacb— 
MaTBHIAUTY— WltLfOI.     Act     OI     iJUAKEMAS— 
iilABlLITT    OF    RaILKOAD     CoMPANT— EvidBXCS. 

1.  Ib  an  action  by  husband  and  wife  for 
the  wrongful  death  of  his  stepson  and  her  son, 
eridence  Sb  not  aeimisgible  to  show  that  plain- 
tiffs and  deceased  were  negroes,  for  the  pnf- 
pose  of  reducing  damages,  ou  the  hypothesfa 
that  family  ties  are  not  strong  with  the  negro 
race. 

2.  A  railroad  eompany  is  not  liable  for  the 
witlfnl  act  of  a  brakemaa,  in  kicking  a  tres- 
passer from  its  jnoving  train,  whtreby  the  lat- 
ter was  killed,  in  the  absence  of  evidence  to 
show  that  it  was  within  th«  general  scope  of 
the  brakeman's  authority  t»  eject  trespassemB 
from  its  trains.  Itailway  Co.  v.  Anderson,  17 
S.  W.  Rep.  1039,  82  Tex.  510,  followed. 

5J.  In  an  action  against  a  railroad  company 
for  the  death  of  a  trespiisser,  who  was  kicked 
from  defendant'*  train  by  its  brakeman  while 
the  train  was  running  fast,  a  witness  who  had 
been  a  brnkeman  testified  that  he  knew  it  was 
the  dnty  of  defendant's  brakemen  to  put  tres- 
paBsetB  off  the  trains;  that  orders  weve  given 
out  to  put  them  off  when  tb»  train  waa  run- 
ning, and  he  had  done  so;  that  he  did  not  know 
of  any  printed  or  general  orders  issued  by  the 
company  to  put  trespassers  off;  and  that  his 
orders,  in  each  ease,  came  frwn  the  conductor, 
when  a  person  was  on  the  train  who  bad  no 
right  to  be  there.  Held,  that  there  was  no  evi- 
dence that  the  brakeman,  in  ejecting  deceased, 
acted  within  the  general  scope  of  his  authority. 

Appeal  from  district  court,  Harrison  coun- 
ty; W.  J.  Graham,  Judge. 

Action  by  John  Moody  and  Mollle  Moody, 
his  wife,  against  the  Texas  &  Padflc  Rail- 
way Company,  to  recorer  for  the  death  of 
the  son  of*MolUe,  caused  by  being  kicked 
from  defendant's  moving  train  by  a  brake- 
man.  From  a  Judgment  entered  on  the 
verdict  of  a  Jury  In  favor  of  plalntlfls,  de- 
fendant appeals.    Reversed. 

P.  H.  Prendergast,  for  appellant.  J.  H. 
Wood,  L.  P.  Wilson,  and  Pope  &  Lane,  for 
dppelleea. 

G.\nnETT,  C.  J.  This  action  was 
brought  by  Mollle  Moody,  joined  by  her 
husband,  John  Moody,  to  recover  damages 
for  the  death  of  Willie  Moody,  the  son  of 
MoUic  and  the  stepson  of  John  Moody.  De- 
ceitsed.  In  company  with  another  boy, 
named  Ed.  Calhoun,  boarded  a  freight  train 
on  defendant's  railroad  at  Marshall,  ^th- 
ont  permission  of  anybody,  to  go  to  Long- 
view.  When  the  train  had  gone  five  miles, 
a  brakeman  ordered  th^m  to  Jump  off.  Cal- 
houn jumped  off,  bul  the  brakeman  kicked 
Moody  off,  and  the  train  ran  ovei*  him  and 
killed  Mm.  The  testimony  in  the  case  was 
by  deposition,  and  the  defendant  offered 
evidence  to  show  tbaf  plaintiff  and  deceased 
were  negroes,  for  the  pwpoae  of  reducing 
the  amoimt  of  damages,  on  the  hypotbeBls 
that  faaoily  ties  are  not  strong  with  the 
negro  race.  We  think  that  the  court  very 
properly  excluded  the  evidence. 


Appellnnt's  second  asrigument  of  error 
relates  to  the  refusal  of  the  eourt  to  give  the- 
following  special  instruction  to  the  jury,  re- 
quested by  tlie  defendant:  "If  the  Jury  be- 
lieve that  the  brakeman  kicked  the  boy  off 
wiUfully,  aha  with  intent  to  injnre  Mm,  then 
the  defendant  would  not  be  liable  for  the 
act  of  the  brakeman,  and  in  such  case  the 
plaintiff  cannot  recover."  And  the  seventh 
assignment  of  ertor:  "The  court  erred  In 
not  granting  a  new  trial,  because  the  evi- 
dence showed  that  the  brakeman  acted 
maliciously,  and  beyond  the  scope  of  his 
dnty  and  authority,  when  he  kicked  the 
boy  off  the  train."  In  order  to  make  the 
defendant  liable  for  the  wrong  done  the 
deceased  by  the  brakeman.  In  kicking  him 
off  the  train,  it  was  necessary  for  the  plain- 
tiffs to  show  that  It  was  within  the  general 
scope  of  his  authority  to  eject  tiespftssers 
from  d^endant's  trains;  and,  unless  ther» 
Is  evidence  In  the  record  suffldrat  to  support 
the  finding  of  the  jury  that  tfie  act  was 
done  while  the  brak«nan  was  in  the  ezer 
else  of  a  duty  that  came  within  the  gen- 
eral scope  of  his  employment,  the  requested 
instruction  should  have  been  given.  Rail- 
way Co.  V.  Anderson,  82  Tex.  519,  17  S.  W. 
Rep.  1039.  The  evidence  to  show  the  au- 
thority of  the  brakeman  was  that  of  the 
witness  Batson,  wno  testified  that  he  knew 
the  duty  of  a  brakeman  on  defendant's 
railroad;  that  he  had  been  a  brakeman  on 
it,  and  It  was  the  brakeman's  duty  to  put 
trespassers  off  the  train.  He  had  put  them 
off  when  the  train  was  running.  Orders 
were  given  to  put  them  off  while  trains 
were  running  fast.  On  cross-examination  he 
said:  "I  did  not  know  of  any  printed  or- 
ders or  general  orders  issued  by  the  com- 
pany, to  put  trespassers  off.  My  orders 
came  from  the  conductor.  These  orders 
were  given,  in  each  case,  when  a  person  was 
on  the  train  who  had  no  right  to  be  there. 
The  conductor  would  order  him  off,  and  the 
brakeman  would  put  Mm  off."  It  does  not 
appe^  from  the  evidenoe  that  it  was  with- 
in the  scope  of  the  general  employment  of 
the  brakeman  to  eject  trespassers  from  de- 
fendant's trains,  but  that  be  acted.  In  each, 
case,  under  the  (wders  of  the  conductor. 
The  facts  here  are  very  otmilar  to  those  In 
the  case  of  Hallway  Co.  t.  Anderson,  supra. 
In  which  it  was  held  that  no  implied  author- 
ity was  shown  to  be  in  the  brakeman,  to 
eject  treepassers  from  the  train.  It  ap- 
peared from  this  evidence  that  the  brake- 
man  kicked  the  deceased  off  the  train  while 
it  was  moving  fast,  after  he  had  told  him 
to  "fall  off,"  and  it  was  certalidy  a  -nillful 
act,  done  with  intent  to  injure  the  deceased. 
Upon  the  authority  of  Railway  Co.  v.  Ander- 
son, the  requested  instruction  should  have 
been   given. 

There  was  no  error  In  the  paragraphs  of 
the  charge  complained  of  under  the  3d,  4th, 
and  &th  assignments  of  eiTor.  The  evidence 
did   not   show    that    deceased     had    been 
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manumitted  by  his  mother,  and  the  Jury 
were  correctly  charged  upon  the  measure  of 
damages,  both  as  to  the  value  of  the 
services  of  the  deceased  daring  hla  minority, 
and  the  reasonable  expectation  of  the  plain- 
tiff of  benefits  from  him  after  he  should 
have  arrived  at  the  age  of  21  years.  For 
the  error  indicated  the  judgment  of  the 
court  below  will  be  reversed,  and  the  canse 
remanded. 


SCOTT  V.  SLOAN  et  al. 

{Conrt  of  Civil  Appeals  of  Texas.    May  26, 
1S93.) 

LiMlTATIOSB— AOCROAr,  OF  CA.t;8B  OF  ACTION— IS- 
TSKE8T  DOB  MA.RKIBD  WOMAK  —  POREOLOSURE 
OF  MORTOAOE. 

1.  Where  notes  are  made  payable  to  a  mar- 
ried woman,  with  interest  from  maturity  at  a 
certain  rate  per  annum,  but  the  interest  is  not 
payable  annually,  or  at  stated  times,  and  is 
not  evidenced  by  Interest  couponB,  the  contract 
to  pay  interest  is  not  separable  from  the  con- 
tract to  pay  principal,  and  the  cause  of  action 
for  the  interest  is  not  barred  by  the  statute  of 
limitations,  if,  owing  to  the  coverture  of  the 
payee,  that  for  the  principal  Is  not  barred. 

2.  A  junior  mortgagee  may  avail  himself 
of  the  Aeteaee  of  limitations  in  an  action  to 
foreclose  the  senior  mortgaRe. 

Error  from  district  court,  Harrison  comity; 
W.  J.  Graham,  Judge. 

Action  by  Elizabeth  S.  Sloan  and  W.  L. 
Sloan  against  Nancy  Sherrod,  executrix,  the 
First  National  Bank  of  Marshall,  and  Wil- 
liam T.  Scott.  From  a  judgment  overruling 
the  special  demurrer  of  defendant  Scott,  he 
brings  error.     Affirmed. 

T.  P.  Young,  for  plaintiff  In  error.  James 
Turner,  for  defendants  in  error. 

GARRETT,  C.  J.  The  defendant  in  error 
Elizabeth  S.  Sloan,  joined  by  her  husband,  W. 
Ii.  Sloan,  brought  this  suit  In  the  district 
court  of  Harrison  county  on  December  22, 
1891,  against  Nancy  Sherrod,  Independent  ex- 
ecutrix of  the  will  of  L.  L.  Sherrod,  deceased, 
to  recover  on  three  promissory  notes,  and 
to  foreclose  a  lien  on  land  in  Irion  county. 
The  First  National  Bank  of  Marshall,  Tex., 
and  the  plaintiff  In  error,  William  T.  Scott, 
were  joined  as  defendants,  the  bank,  as  a 
subsequent  purchaser  of  the  land  from  the 
executrix,  and  Scott,  as  a  junior  mortgagee 
of  L.  L.  Sherrod,  both  with  notice  of  the 
Uoi  of  plaintiff  Elizabeth  S.  Sloan.  There 
Is  no  statement  of  facts  tn  the  record,  and 
the  case  comes  up  on  the  action  of  the  court 
In  overruling  the  special  demurrer  of  the 
defendant  Scott  setting  up  the  statute  of 
four  years'  limitation  against  the  Interest  on 
the  notes  sued  on,  which  were  the  separate 
property  of  Mra  Sloan,  and,  though  due 
more  than  four  years,  were  protected  by  her 
coverture.  It  was  claimed  that  the  interest 
was  community  property.  The  petition 
showed  a  cause  of  action  on  three  notes,  aU 
dated  December  13,  1883,  and  due  on  Janu- 


ary 1,  1885,  1880,  and  1887,  respectively, 
payable  to  the  order  of  Elizabeth  S.  Sloan, 
with  Interest  thereon  from  maturity  at  the 
rate  of  10  per  cent  per  annum ;  and  that  the 
notes  were  given  for  land  which  was  the 
separate  property  of  Mrs.  Sloan.  Interest 
had  been  paid  and  credited  on  the  notes  to 
within  four  years  of  the  date  of  the  filing  of 
the  suit.  Interest  on  money  which  is  the 
separate  property  of  the  wife  becomes  the 
community  property  of  the  husband  and  wife. 
Braden  v.  Gose,  57  Tex.  37.  It  Is  the  opin- 
ion of  the  writer,  as  expressed  by  Judge 
West  in  Carlisle  v.  Sommer,  61  Tex.  127, 
that  Interest  contracted  for  In  vendor's  lien 
notes  executed  for  the  separate  real  estate 
of  the  wife  remains  the  separate  property 
of  the  wife.  But  let  it  be  conceded  that 
the  interest  on  the  notes  sued  on  in  this 
cose  became  community  property  as  it  ac- 
crued. It  was  an  Incident  to  the  notes,  and 
no  separate  cause  of  action  could  have  been 
maintained  therefor.  The  cause  of  action  on 
the  notes  was  not  barred  by  reason  of  the 
coverture  of  Mrs.  Sloan,  and  It  is  clear  that 
the  right  to  recover  all  Interest  accruing 
within  four  years  of  the  time  of  filing  the 
suit  was  not  barred.  If  not  Interest  that  ac- 
crued more  than  four  years  before  that  time. 
The  contract  to  pay  Interest  is  not  separable 
from  the  contract  to  pay  the  principal,  to- 
gether with  interest,  as  it  might  be  where 
it  is  stipulated  that  Interest  must  be  paid 
annually,  or  at  stated  times,  or  Is  evidenced 
by  coupons  upon  which  when  detached  a 
separate  action  may  be  maintained.  A  jun- 
ior mortgagee  may  avail  himself  of  the  de- 
fense of  limitation  against  the  debt  secured 
by  the  prior  mortgage  which  is  sought  to  be 
foreclosed.  Wood,  Lim.  {  41;  Johnson  v. 
Association,  (Tex.  Civ.  App.)  21  S.  W.  Rel>. 
962.  There  was  no  e^ror  in  the  judgment 
of  the  court  below,  and  it  wUl  be  affirmed. 


TEXAS  &  N.  O.  R.  CO.  v.  HARE. 

(Court  of  Civil  Appeals  of  Texas.     May  17, 
1893.) 

ACOIDBKT  kt  RAILROAO  CrOSSINO  —  APPEAL  AKO 

Ekrob— AsaioNMBNT  or  Ekkor — Co.ntkibuturt 

KEOLtOENCE. 

1.  Right  to  a  writ  of  error  on  supersedeas 
bond  within  the  time  limited  by  Rev.  St.  art. 
1389,  Is  not  defeated  by  an  appeal  on  superse- 
deas bond  to  a  prior  term,  which  was  dismissed 
for  failure  to  file  brief. 

2.  An  assignment  of  error  to  the  rendering 
of  judgment  against  defendant  because  plain- 
tiff was  guilty  of  contributory  negligence,  wlilch 
was  the  cause  of  the  accident,  is  specific 
enoush  to  require  consideration  where  the  evi- 
dence going  to  show  contributory  negligence 
was  pertinently  directed  to  one  act. 

3.  For  one  to  step  behind  and  follow  a 
freight  train  without  listening  or  looking  to  dis- 
cover if  an  engine  was  following,  though  he 
knew  that  engines  did  sometimes  follow  freight 
trains,  was  contributory  negligence,  preventing 
recovery  for  an  injury  from  an  engine  following 
the  train  at  a  distance  of  50  to  150  yards,  and 
running  at  5  to  15  miles  per  hour,  and  that^ 
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too,  thonsh  the  accident  was  at  a  croaaing,  and 
the  enidne  foiled  to  give  any  signal. 

4.  The  fact  that  the  boy  became  confnsed 
at  the  shouts  and  signals  of  the  brakeman  on 
the  train  trying  to  direct  his  attention  to  the 
engine,  and  that  he  stopped  and  stood  on  the 
track,  trying  to  onderstand  him,  till  too  late, 
ioea  not  render  the  railroad  company  liable  for 
the  injnry. 

Error  from  district  court.  Liberty  county; 
U  B.  Hl^tower,  Judge. 

Action  by  Leon  J.  Hare,  by  next  friend, 
against  the  Texas  &  New  Orleans  Railroad 
Company  for  personal  Injuries.  Judgment 
for  plaintiff.  Defendant  appeals.  Motion 
to  dismiss  appeal  denied.  Reversed  on  mer- 
its. 

Pctiyman  A  Gniasplft,  tor  plalnUff  in  er- 
rw.  Douglass  &  Lanier  and  W.  B.  Denson, 
(or  def  aidant  in  error. 

On  Motion  to  Dlsmlas. 

OARRETfV  O.  J.  Defendant  in  eiror  bas 
filed  a  motiim  to  dismiss  the  writ  of  error 
in  tills  case  because  an  appeal  therein  I>y 
tlie  plaintiff  in  error,  'With  supersedeas  bond, 
lias  been  heretofore  dlsnflssed  for  the  want 
of  prosecution.  Judgment  was  rendered  In 
favor  of  the  defendant  In  error  a«ainst  the 
plaintiff  In  error  in  the  district  court  of  Lib- 
erty county  August  19, 1801,  tnm  wlilch  Ite 
plaintiff  In  error  perfected  an  appeal,  with 
supersedeas  bond,  to  the  term  of  the  su- 
preme court  at  Oalyeston,  1802.  Plaintiff 
in  error  duly  filed  the  transcript  la  the  su- 
preme court  at  said  term,  but,  having  failed 
to  file  its  brief.  In  accordance  with  law  and 
the  roles  of  the  supreme  court,  the  appeal 
was  dismissed  on  the  motion  of  the  defend- 
ant in  error.  Afterwards,  on  February  4, 
1892,  the  plaintiff  In  error  sued  out  this  writ 
of  error  to  the  Oalveston  term,  1893,  of  the 
supreme  court,  and.  In  accordance  with  the 
act  of  the  legislature  organizing  the  courts 
of  dTll  appeals,  filed  the  transcript  in  this 
court 

It  Is  contended  by  the  defendant  In  er- 
ror. In  support  of  his  motion  to  dismiss,  that 
when  a  party  appeals  from  a  judgment, 
gives  notice  of  appeal,  and  files  a  supers 
sedeas  bond,  according  to  law,  he  cannot 
prosecute  a  writ  of  error  on  supersedeas 
btnd  to  the  succeeding  term  of  the  appellate 
court  The  statute  permits  a  writ  of  error 
to  be  sued  out  at  any  time  within  two  years 
after  final  judgment  and  does  not  hi  terms, 
place  any  limitation  thereon.  Rev.  St  art 
1389.  The  question  of  the  right  to  prose- 
cute a  writ  of  error  after  an  appeal  has 
tieen  perfected  lias  come  liefore  the  supreme 
court  In  several  cases,  but  not  as  here  pre- 
sented. It  was  held  In  Perez  v.  Oarza,  62 
Tex.  S71,  that  a  .person  who  had  perfected 
an  appeal  under  a  supersedeas  bond  could 
not  abandon  it  and  sue  out  a  writ  of  error 
with  a  Uke  boud,  returnable  to  a  term  solv 
sequent  to  that  to  which  the  appeal  was  re- 
tumable,  and  thus  defeat  the  right  of  ap- 
pellee to  affirmance  of  the  judgment  or  cer- 


tificate. In  Itiompson  v.  Anderson,  82  Tez. 
237,  18  S.  W.  Rep.  153,  It  was  held  Chat  an 
appeal  perfected  with  cost  b<md,  afterwards 
abandoned,  would  not  defeat  the  right  to  a 
writ  of  error;  but  the  court  said:  "If  the 
appeol  had  suspended  the  right  of  defendant 
in  error  to  enforce  his  judgment  tiiere 
would  be  much  reason  for  holding  that  a 
writ  of  error  ought  not  to  be  allowed  retiun- 
able  to  a  term  subsequent  to  that  to  which 
the  appeal  was  returnable."  The  decisions 
go  no  further.  The  cases  of  Thomiis  v. 
Thomas,  S7  Tex.  516,  and  Eppst^n  v. 
Holmes,  64  Tex.  562,  follow  Perez  v.  Oarzn 
In  announcing  that  a  party  cannot  resort  to 
both  methods  of  appeal  for  mere  d^y;, 
fftm  whAoh  WB  infer  Itaat  &  ocrtlfloate  of 
affirmance  cannot  be  defeated  by  a  subse- 
quent writ  of  error  sued  out  after  an  ap- 
peal with  supersedeas  bond  has  been  per- 
fected. As  said  In  Bchonfield  v.  Turner, 
(Tex.  Sup.)  6  8.  W.  Rep.  628:  "It  lias  been 
the  uniform  practice  of  this  court  when 
an  appeal  has  been  dismissed  for  the 
want  of  prosecution,  to  allow  the  cause 
to  be  taken  up  by  writ  of  error."  It  Is 
true  that  the  appeal  In  that  case  was  by 
a  guardian  ad  litem  without  bond,  but  the 
oonstruction  given  to  Perez  v.  Oarza  therein 
was  only  that  a  perfected  /ippeal  secured 
Vtm  right  to  have  the  judgment  affirmed  on 
certULcote,  notwithstanding  the  subsequent 
writ  of  error.  Defendant  In  error  says  In 
argument  that  he  could  not  hare  tlie  'judg- 
ment affirmed  on  certificate  in  this  case,  be- 
cause the  transcript  was  on  file;  to  wliich  it 
may  be  relied  that  when  the  appellant 
failed  to  file  a  bnef,  the  appellee  had  the 
option  to  liave  the  appeal  dismissed,  or  to 
proceed  ex  parte.  Rev.  St  art  1038;  Old 
Rules  Supreme  Court  No.  43.  Having  vol- 
untarily chosen  to  dismiss  the  appeal,  he 
ought  not  to  complain  if  the  appellant  tfa«i 
sues  out  a  writ  of  error.  We  have  only  the 
expression  In  lliompson  v.  Anderson,  with- 
out any  Indication  as  to  how  the  court  would 
decide  the  questicxi.  In  support  of  the  con- 
tention of  defendant  In  error,  and  opposed 
to  this  are  the  plain  terms  of  the  statute 
and  the  uniform  practice  of  the  court  as 
limited  In  Perez  v.  Gtarza,  and  the  other  de- 
cisions above  referred  to. 

We  are  of  the  opinion  ttuit  the  motion  to 
dismiss  the  writ  of  error  should  tie  over- 
ruled. 

On  the  Merits. 

(June  1.  189a) 

Tills  suit  was  brought  In  the  district  court 
of  Liberty  county  January  25,  1890,  by  Leon 
J.  Hare,  a  minor,  who  sues  by  next  friend, 
against  the  Texas  &  New  Orleans  Railroad 
Company  to  recover  damages  for  personal 
injuries  received  from  being  struck  by  an 
engine  on  the  defendant's  railroad  in  the 
town  of  lilierty.  Defendant  pleaded  con- 
tributory negligence  on  the  part  of  the  plain- 
tiff.   There  was  a  trial  by  jmy,  which  r«- 
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salted  in  a  judgment  in  favor  of  the  plain- 
tiff. ReTerenl  at  the  Judgment  of  the  oonrt 
below  is  sought,  amoD|;  other  grounds,  upon 
the  folio-wing  osslgiunent  of  erw>r:  "Fbe  ver- 
dict of  the  jurj'  Bhonld  hare  been  for  tbe 
defendant,  and  the  court  erred  In  rendering 
judgment  against  tlie  defendant,  and  refusing 
a  new  trial,  because  the  evidence  shows  that 
tJxe  «ald  li.  J.  Hare  was  guilty  of  contribu- 
tory negligence,  and  said  contributory  negli- 
gence was  the  loiinediate,  direct,  and  prox- 
imate cause  of  tlie  tojurles  received  by  him." 
This  assignment  is  objected  to  by  appellee 
because  it  is  not  in  compliance  wttb  the  staJt- 
ate  and  tiie  roles  of  tlie  supreme  court  re- 
lating to  tlie  subject.  In  not  showing  in  what 
the  contributory  BiegUgence  consiBted;  but, 
from  ttie  facts  in  the  cose,  we  ttdnlE  it  is 
■pedflc  enough  to  require  us  to  consider  it, 
since  tlie  evidence  going  to  slxrw  contributory 
negligence  waa  pei-tinentty  directed  to  one  act 
It  was  shown  tliat  tile  accident  occurred  cm 
tbe  defendant's  railroad  at  a  place  wbere  a 
public  road  or  street  crossed  it,  about  a.  balf 
of  a  mile  west  of  defendant's  depot  in  tbe 
town  of  Uberty  <m  July  25,  1889.  Plaintiff, 
who  was  then  16  years  of  age,  accompanied 
by  anottter  boy  named  Graves,  was  waHdng 
upon  and  along  ttie  track,  going  in  the  direc- 
tion of  tlie  ri'^er,  west  of  town.  About  the 
time  they  reached  ttie  place  where  tlie  road 
crossed  the  tmclL,  a  freight  train  composed 
of  35  or  40  cars  passed,  going  in  Uie  same 
direction,  followed  closely  by  an  engtne 
onllod  "the  pusher,"  which  was  following  it 
for  the  purpose  of  pnshing  the  train  over  the 
grade  hieyond  tlte  river.  It  was  customary 
for  a  '^urfier"  to  Ibllow  beavy  freight  tiHins 
out  of  Liberty,  to  push  them  over  the  bill 
beyond  the  river,  and  tbe  plalntlfr  knew  that 
a  "pusber"  sometlBies  followed  trains  -out. 
When  the  train  orertoolc  the  Ijoys,  they  got 
off  the  track  to  let  it  pass,  and  after  it  hnd 
passed  Graves  continued  to  WESk.  on  alongside 
Off  the  track,  but  the  plaintiff,  at  a  place  where 
the  road  crossed,  stepped  again  upon  tbe 
track,  walking  Just  inside  of  the  south  rail. 
Graves  bad  got  In  advance  of  Hare  wiiile 
the  tmtn  was  passing,  and,  as  the  caboose 
passed  hltn,  he  looked  back,  and  saw  the 
pusher  coming,  as  be  stated,  about  75  yards 
behind  Hare.  A  brakeman  on  the  rear  plat- 
form of  the  caboose  saw  Hare  get  upon  the 
track,  and  began  to  halloo  at  him,  and  to 
motion  to  Um,  trying  to  attract  his  attention 
to  the  "pusher"  that  was  following;  but  the 
boy  did  not  understand  the  brakeman  at  first, 
became  confused,  and  stopped,  looking  di- 
rectly towards  the  brakeman.  At  last  he 
realized  his  situation,  and  attempted  to  get 
out  of  tbe  way,  but  it  was  too  late,  and  his 
foot  was  cauglrt,  and  so  mashed  tliat  it  had 
to  I>e  amputated.  There  was  evidence  that 
the  train  and  "posher"  were  running  at  the 
rate  of  10  or  15  miles  an  hour,  but  the  lirake- 
man  testified  that  they  were  slowing  i^>  £ar 
the  bridge,  and  were  running  S  or  6  miles 
4U1  hour.    He  also  testified  that  the  "pusher" 


was  aboot  50  yards  behind  the  train  whm 
the  l)oy  was"  struck.  Hie  evidence  was 
somewhat  conflicting  as  to  wtiat  the  distance 
was  at  which  the  "pusher"  was  following 
the  train.  Graves  fixes  the  distance  at  alwut 
150  yards,  others  at  much  lees.  Plaintiff  got 
upon  the  track  without  looking  or  watching 
for  tlie  engine,  which  oould  have  been  seen 
easily  if  he  had  looked,  l)ecause  the  track 
was  straight,  and  tlie  view  was  tmobstructed. 
He  was  on  t^e  loft  side,  within  a  foot  of  tlio 
sooth  rail  of  the  trade  The  plaoe  of  the 
fireman  on  t^e  uiglne  is  on  the  left  side,  and 
that  of  tbe  engineer  is  on  the  right  There 
is  no  evidence  to  show  that  the  t>ell  on  tlie 
engine  was  being  rung  or  the  whistle  blown 
as  the  engine  approached  the  crossing,  but, 
on  the  contrary,  witnesses  tesUfled  tiiat  they 
did  not  hear  either.  From  the  evidence  it 
clearly  appears  that  the  accident  would  not 
have  occurred  but  for  the  negligence  of  the 
plaintiff  Idmself  In  stepping  upon  the  track 
in  front  of  the  approaching  eoglne.  He  ex- 
ercised no  precaution  whatever.  Without 
locHdng  urmmd,  or  stopping  t»  listen,  or  re- 
flecting a  moment,  as  soon  as  the  train 
passed,  he  stepped  again  upon  the  side  of  the 
tradt,  and  continued  bis  way  along  the  track, 
regardless  of  the  fact  that  he  knew  that  the 
"pusher"  sontetimea  went  out  with  freight 
tcalns  to  push  them  over  the  hill.  When  the 
brakeman  commenced  h.iUootaig  and  motion- 
ing at  bim,  be  stopped  still,  and  continued  to 
look  tn  the  opposite  dlrecUon  from  the  ap- 
piroactaing  .  engine.  Going  upon  tlie  track 
without  looldng  or  listening  was  of  itself  neg- 
Ugmce,  but  when  It  is  considered  -Uiat  he 
knew  that  the  "pnaluer"  sometimes  followed 
ouleoing  trains,  an  utter  aliscnce  of  care  on 
his  part  is  manifest  Tbe  failure  to  ring  the 
bell  or  blow  the  whistle  did  not  relieve  plain- 
tiff fnxn  the  exercise  of  care  in  going  upon 
the  track,  and,  but  for  his  going  upon  the 
track  in  front  of  the  approadilng  engine, 
which  at  tbe  time  was  within  a  short  dis- 
tance of  him,  tiie  accident  wotdd  not  liave  oc- 
curred, and  the  plaintiff  woiuld  not  have  been 
Injured. 

Jt  will  not  do  to  speculate  upon  wliat 
might  liave  happened  If  the  bell  had  been 
rung  or  the  whlsUe  blown,  l>ecause  the  dn- 
tles  of  both  plaintiff  and  defendant  at  the 
crossing  were  redproeal;  and,  while  plain- 
tiff did  not  forfeit  all  right  to  protection  by 
going  on  the  track  as  he  did,  still  it  was 
incumbent  on  blm  to  show  that  the  accident 
could  have  liecn  avoided  by  the  defendant 
That  plaintiff  became  confused  by  the  hal- 
looing and  signals  of  the  brakeman,  and 
stnpped,  and  stood  upon  the  track,  does  not 
render  the  defendant  liable  to  him  for  an 
injtiry  wlrioh  could  not  have  occurred  but 
for  ills  own  neglect  The  brakeman  saw  the 
danger  that  threatened  the  plaintiff,  and  it 
was  his  duty  to  worn  him  of  It,  and,  al- 
though the  warning  was  misunderstood,  and 
the  plaintiff  became  confused  and  stopped, 
and  the  act  that  was  well  meant  possibly 
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CMitributed  to  fiie  bi)ai7,  still  It  was  an  un- 
fortunate clrctunatance,  lor  which  no  one 
could  be  held  reeponalble,  and  could  not 
affect  the  question  of  i^aintiff's  negUgeace. 
The  most  that  could  be  contended  for  this 
circumstance  would  be  that  tbe  engineer  in 
charge  of  the  "pusher"  might  hare  become 
aware  of  the  altnatlon  of  the  plaintiff,  and 
could  have  avoided  the  coliislon;  but  It  Is 
na4:  shown  that  the  engineer  and  fireman, 
knew,  or  by  the  exercise  of  proper  care  could 
bare  known,  of  the  confused  ccmdltion  of 
the  pLiiaturs  mind,  or,  if  tbey  had  become 
aware  of  It,  that  they  could  taaye  st<^ped 
the  engine  in  time  after  they  did  become 
aware  of  It  to  have  prevented  the  injury. 
The  engine  was  wit3>in  a  short  distance  of 
pLiintifT  when  he  flrat  stepped  upon  the  track, 
and  tbe  otgineer  had  the  right  to  aanime 
that  lie  would  get  off  in  time  to  avoid  the 
titjury,  whether  he  waa  crossing  tbe  track 
or  walking  along  tbe  same,  and,  trav^ag 
even  at  tbe  rate  of  five  or  six  miles  an  hour, 
it  Is  hardly  probable  that  the  engineer  could 
have  seen  the  plaintiff,  liecome  aware  of  the 
fact  of  bis  condition  of  mind,  and  stopi>ed 
the  engine  in  time  to  have  avoided  the  ac- 
cident. Being  negligently  upon  tbe  track,  it 
would  devolre  upon  the  plaintiff,  in  order  to 
«ititlc  bim  to  recover,  to  show  that,  although 
bis  act  contributed  to  tlie  injury,  stlU  the 
more  direct  cause  of  it  was  the  falhire  of  tbe 
defendant  to  avoid  it  when  it  ought  to  have 
done  so.  Tbla  we  think  he  has  failed  to  do. 
Instead  of  fixing  liability  upon  th«  defend- 
ant, the  evIdWice  shows  that  but  for  the 
negligence  of  plaintiff  the  accident  would  not 
have  occurred,  and  laila  to  show  that  it 
could  have  been  avoided  by  tbe  performance 
of  any  duty  that  devolved  upwa  the  defend- 
ant or  its  servants. 

We  have  considered  this  case  In  the  light 
of  tha  reciprocal  duties  devolvlug  upon  the 
plaintiff  and  defendant  at  a  public  crossing 
on  a  railroad  track,  and  find  that  the  de- 
fendant is  not  liable  for  the  Injuries  sustained 
by  the  plaintiff;  but  it  is  doubtful  if,  under 
tbe  facts,  the  plaintiff  was  not  a  tre^asser 
upon  the  track  of  defendant,  since  he  was 
not  upon  it  for  the  purpose  of  crossing,  but 
was  using  It  as  a  highway.  If  be  had  gone 
upon  the  track  for  the  purpose  of  crossing 
it  is  almost  certain  that  he  would  have 
crossed  safely,  because  it  would  not  have 
been  necessary  for  the  brakeman  to  have 
warned  bim,  or,  if  the  brakemaa  bad  at- 
tempted to  warn  him.  it  Is  not  likely  that  he 
would  hare  been  attracted  by  tbe  attempt, 
and  stopped  on  the  track.  If  upon  the 
track  for  tbe  purpose  of  crossing,  it  would 
have  been  plaintiff's  duty  to  have  gone  di- 
rectly across,  and  not  to  have  stopped  or 
changed  his  course  and  walked  along  It 

We  do  not  deem  it  necessary  to  notice  the 
remaining  nawgnmenta  of  error  presented  In 
the  brief  of  appellant's  counsel.  The  Judg- 
ment of  the  court  below  will  be  revecsed, 
and  the  cause  remanded. 


TEXAS  MEXICAN  RY.  CO.  v.  CAHILU 

(Court  of  Civil  Aiveals  of  Texaa     June  8^ 

1803.) 

AuKrnixo  Appeal  Bond. 
Act  April  13,  ISBd,  (orKanlEing  tbe  court 
qf  civil  afifaala,)  |  39,  provides  that  where  there 
Is  a  defect  'In  any  appeal  or  writ  of  error  bond- 
on  motion  to  dismiss  the  same  for  such  defect, 
the  court  may  allow  a  new  bond  to  be  filed. 
Rules  Gt.  Civ.  App.  8  (20  S.  W.  Rep.  viL) 
provides  that  all  motions  relating  to  informali- 
ties iu  bringing  a  case  to  the  court  shall  be 
filed  and  entered  in  the  motion  docket  on  or 
before  the  Tuesday  next  before  the  day  on 
which  the  case  is  subject  to  be  called  for  sub- 
mission, otherwise  tbe  ground  of  objection  shall 
be  waived;  and  snch  filing  and  docketing  wiH 
be  snfficieut  notice  of  tbe  motion.  Held  that, 
where  tbe  motion  to  diamisB  the  appeal  because 
of  a  defective  bond  is  entered  at  the  proper 
time,  to  entitle  the  appellant  to  file  a  new  bond, 
the  some  ^euld  be  presented  before  the  bear- 
lac  ef  the  motion. 

Appeal  firom  district  court,  Nueces  county. 

Action  by  Johanna  Cabin  against  the  Texas 
Mexican  Railway  Company.  Flaintlff  had 
judgment,  and  defendant  appealed.  The  ap- 
peal was  dismissed  because  of  defects  In  the 
appeal  bond,  and  defendant  now  moves  that 
tbe  case  be  reinstated.    Motion  granted. 

Thos.  W.  Dodd  and  G.  R.  Scott,  for  appel- 
lant   Henderson  &  Henderson,  for  appellee. 

PER  CURIAM.  At  a  former  day  of  this 
term  the  court  sustained  tbe  motion  of  the 
appellee  to  dismiss  tbe  appeal  in  ibis  cause, 
for  the  reason  that  no  sufficient  appeal  bond 
was  tiled  In  the  court  below.  On  moti<m  lor 
rehearing  tbe  appellant  has  presented  a  new 
appeal  bond,  conditioned  as  required  by  tbe 
statute,  and  asks  that  it  be  received  and 
filed,  and  the  case  reinstated. 

Section  39  of  "An  act  to  orga^ze  tlike  courts 
of  civU  appeals,  to  define  their  JurisdictiMi 
and  powers,  and  to  prescribe  the  mode  of 
procedure  therein,"  approved  April  13,  1892, 
provides:  "Where  there  is  a  defect  of  sub- 
stance or  form  in  any  appeal  or  writ  of  er- 
ror bond,  on  motion  to  dismiss  the  same  for 
such  d^ect  tbe  court  may  allow  the  same 
to  be  amended  by  filing  In  said  court  of  civil 
appeals  a  new  bond  on  sudi  terms  as  the 
court  may  prescribe."  Gases  filed  in  the 
court  of  civil  appeals  must  be  heard  and  de- 
cided in  the  order  In  which  they  are  filed,  ex- 
cept aa  provided  by  the  law  organizing  the 
court  and  for  that  purpose  must  be  set 
down  for  hearing,  Eind  the  parties  notified  of 
tbe  time  for  wliicb  they  are  set.  Sections  23, 
2S.  All  motions  relating  to  Informalities  In 
the  mannw  of  bringing  a  case  into  the  court 
shall  be  filed  and  entered  by  the  clerk  in  the 
motion  docket  on  or  before  the  Tuesday  next 
before  tbe  day  on  which  such  caae  Is  subject  to 
be  called  for  submission,  otherwise  the  ground 
of  objection  shall  beconslderedaswaived,if  it 
can  be  waived  by  tbe  party.  Such  flliztg  and 
docketing  will  be  sufiicient  notice  of  tbe  mo- 
tion. Rules  Ct  avU  App.  8,  84:  Tex.  eSS, 
20  a  W.  Rep.  vlL    This  cause  wu  set  dovnn 
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for  bearing  on  Tuesday,  the  llfh  day  of  May, 
1803,  and  the  attorneys  for  both  parties  were 
nottfled  of  the  fact,  as  required  by  law.  The 
notice  to  dismiss  the  appeal  on  account  of 
the  defective  appeal  bond  was  pending  on 
Tuesday  next  preceding  that  day.  Appellant 
should  have  taken  notice  of  the  pending  mo- 
tion, and,  before  it  bad  been  submitted, 
should  have  presented  a  new  bond,  so  that 
the  submission  of  the  case  should  not  be  de- 
layed. 

We  have  Indicated  what  our  construction 
of  the  law  is  so  that  parties  may  adapt  them- 
selves to  the  practice,  and  the  business  of 
the  court  may  not  be  delayed  by  the  offer  of 
such  bonds  on  motion  for  rehearing  after 
taking  the  chances  of  the  motion.  In  view  of 
the  circumstances  of  this  case,  the  rehearing 
will  be  granted,  and  the  case  will  be  rein- 
stated on  flUng  of  the  bond,  but  the  costs  of 
Qie  motion  to  dismiss  and  for  rehearing  and 
the  filing  of  the  new  bond  will  be  taxed 
against  the  appellant. 


HOUSTON  WATERWORKS  00.  t. 

HARRIS. 

(Court  of  Civil  Appeals  of  Texas.     June  1, 

1893.) 

Conduct  of  Trial— Remahks  op  Coonsel. 
In  an  action  against  a  water  company 
for  damages  from  a  failure  to  supply  sufficient 
water  to  operate  plaintiEFs  maciiinery,  pursu- 
ant to  contract,  in  his  closing  argument  plain- 
tiff's counsel  remarked  that  "I  have  not  told 
you  of  the  great  privileges  the  city  has  given 
it,  [defendant.]  I  nave  not  said  anything  about 
its  not  having  an  effective  hydrant  in  this  whole 
city.  I  have  not  told  you  that  this  corporation 
has  a  place  up  here  on  the  street  where  it  re- 
tails water  by  the  barrel."  This  being  except- 
ed to,  counsel  remarked  that  he  knew  it  was  a 
tender  spot  he  had  touched,  and  that  tliere 
were  many  other  sore  spots;  that  he  "expected 
the  galled  jade  to  wince  when  its  wethers  were 
sore."  Held,  that  the  failure  of  the  court  to 
reprimand  counsel  for  the  remarks,  and  in- 
struct the  jury  to  disregard  the  same,  was  re- 
versible error. 

Appeal  from  district  court,  Harris  county; 
S.  H.  Brasbead,  Judge. 

Action  by  Jonathan  Harris  against  the 
Houston  Waterworlis  Company  for  breach 
of  contract  Plaintiff  had  Judgment,  from 
which,  and  an  order  denying  a  new  trial,  de- 
fendant appeals.    Reversed. 

B.  P.  Hamblen,  for  appellant  W.  P. 
Hamblen,  for  appellee. 

PLEASANTS,  J.  On  the  20th  of  Novem- 
t>er,  1890,  appellee  brought  suit  against  ap- 
pellant for  the  recovery  of  damages  upon 
an  alleged  breach  of  contract  The  peti- 
tion averred  that  plaintiff  contracted  with  J. 
O.  League  on  the  8th  of  April,  1880,  to  sink 
for  him  in  the  city  of  Houston  an  artesian 
well,  and  that  on  the  10th  of  said  month 
appellant  undertook  and  agreed  to  fumldi 
plaintiff  with  a  continuous  flow  of  water, 
to  enable  him   to  sink  said   well  for  said 


League,  and  that  appellant  failed  to  supply 
a  continuous  flow  of  water,  as  it  had  agreed 
and  promised  to  do,  and  that  by  reason 
thereof  plaintiff's  pipes  became  fastened  in 
the  well,  and  he  had  to  abandon  the  work, 
and  that  he  again  attempted  to  sink  said 
well  in  another  place,  and  that  he  atcnin 
failed  in  the  effort  to  sink  the  well,  and  that 
bis  failure  resulted  from  appellant's  breach 
of  contract  to  supply  blm  with  a  contin- 
uous flow  of  water,  such  flow  being  neces- 
sary to  prevent  the  pipes  l>ecoming  fastened 
in  the  bore;  that,  by  the  failure  of  appel- 
lant to  comply  with  his  agreement  aforesaid, 
plaintiff  was  comp^ed  to  employ  his  ma- 
chinery and  the  labor  necessary  to  operate 
it  from  April  9  to  September  6,  1890,  and 
that  he  lost  a  great  quantity  of  piping  and 
$1,000  in  profits,  and  that  his  entire  dam- 
ages and  losses  aggregated  $7,479.  Defend- 
ant the  appellant  denied  the  allegations  of 
plaintiff's  petition,  and  averred  that  plain- 
tiff well  knew  the  capacity  of  defendant's 
water  main,  and  made  the  connection  him- 
self, and  selected  the  size  of  the  pipe  he 
nsed,  and,  if  the  pipe  selected  was  not 
Bufildent  plaintiff  should  have  put  in  a 
larger  one;  that  defendant  had  nothing  to 
do  with  the  selection  of  the  pipe  used  by 
plaintiff,  and  charged  that  plaintiff  had 
furnished  him  a  full  supply  of  water,  and 
that  his  failure  to  sink  the  well  resulted 
from  his  Incapacity  or  the  insufficiency  of 
bis  maciiinery.  The  answer  further  alleged 
that  more  than  two  months  after  plaintiff 
had  been  engaged  in  sinking  said  well,  and 
using  defendant's  water,  plaintiff  and  de- 
fendant had  a  settlement  of  aU  matters 
growing  out  of  defendant's  contract  to  sup- 
ply water  to  plaintiff,  and  plaintiff  gave  de- 
fendant his  due  bill  for  $75  in  payment  of 
water  furnished  to  date  of  settlement.  After 
the  institution  of  this  suit  the  appellant  sued 
appellee  in  the  coimty  court  of  Harris 
county  on  his  due  bill  executed  as  afore- 
said in  payment  of  water  furnished  to  its 
date,  and  upon  an  account  for  water  subse- 
quently furnished  him.  Appellee  defended 
that  suit,  and  set  up  In  his  answer,  as  ap- 
pellant charges,  the  same  allegations  as 
those  upon  whldi  he  bases  his  cause  of 
action  in  this  suit  and  the  judgment  ren- 
dered In  said  county  court  upon  final  trial 
therein  appellant  pleaded  In  bar  of  this  suit 
Appellee  recovered  judgment  for  $200. 

Appellant  makes  three  assignments  of 
error.  The  first  of  these  is,  in  substance, 
tliat  the  court  compelled  him  to  accept 
after  his  peremptory  (diaUenges  had  been 
exhausted,  a  juror  not  acceptable  to  him, 
and  whom  he  had  challenged  for  cause. 
The  juror  was  one  of  the  jury  selected  by 
the  jury  commissioners  to  serve  for  one  or 
more  of  the  weeks  of  the  January  term  of 
the  court  and  was,  with  others,  who  had 
also  been  selected  by  said  commissioners 
for  the  first  or  subsequent  weeks  of  the 
term,    regularly    Impan^ed    and    sworn    to 
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Berre  for  the  week  in  which  this  canse  was 
tried.  This,  and  the  other  five  Jurors,  pei> 
onptorily  challenged  by  appellant;  had  each 
served  18  days  during  the  term.  The  ques- 
tion presented  in  this  assignment  Is  one 
which  seems  never  to  have  been  directly 
decided  by  our  supreme  court;  at  least, 
counsel  have  not  cited  any  su(di  decision, 
and  we  do  not  recall  any.  But  the  court 
of  appeals  have  tu  several  cases  held  that 
the  service  of  a  Juror  for  one  week  during 
a  term  of  the  court  is  not  a  cause  for  chal- 
lenge, when  the  person  who  had  so  served 
is  presented  as  a  Juror  at  a  subsequent 
time  during  the  same  term  of  the  court. 
Vide  Myers  v.  State,  7  Tex.  App.  640;  Tut^ 
tie  T.  State,  6  Tex.  App.  656;  Oarda  ▼. 
State,  6  Tex.  App.  337;  and  Welsh  y.  State, 
3  Tex.  App.  414.  The  first  three  of  the 
above  cases  cited  were  capital  cases.  The 
last  (Welsh  v.  State)  was  a  case  of  theft  of 
cattle^  and  in  that  case  the  question  pre- 
sented in  the  defendant's  bill  of  exceptions 
was,  did  previous  service  upon  the  Jury  in 
the  county  coturt  for  a  less  time  than  one 
week  constitute  a  cause  of  challenge  to  such 
person,  when  presented  as  a  Juror  in  the 
district  court  within  three  months  after  his 
service  in  the  county  court?  The  court  from 
which  the  appeal  came  held  that  such  serv- 
ice as  a  Juror  must  be  to  constitute  it  a 
cause  for  challenge  for  a  full  week,  and 
the  court  of  appeals  held  the  ruling  of  the 
lower  court  to  be  correct,  and  the  Judge 
delivering  the  opinion  said  Umt  the  court 
were  of  opinion  that  the  word  "preceding" 
in  the  act  under  oonsideration  refers  to  the 
term  of  the  court  at  which  the  question 
arises.  The  question  presented  by  the  bill 
of  exceptions  did  not  require  any  expression 
from  the  court  as  to  the  meaning  of  the 
term  "preceding,"  but  in  each  of  the  sue- 
oeeding  cases  cited  above  the  court  of  ap- 
peals refers  to  the  decision  in  Welsh  r. 
State  as  having  determined  that  the  pre- 
ceding service  referred  to  In  the  act  applies 
only  to  service  rendered  previous  to  the 
commencement  of  the  term  of  the  court  at 
which  tlie  question  arises,  and  that  a  pre- 
vious service  for  one  week  during  the  then 
term  of  the  court  In  which  the  question 
arises  Is  not  cause  of  challenge.  In  the 
case  of  Oil  Co.  v.  Davis,  76  Tex.  630,  13  a 
W.  Bep.  665,  the  appellant  was  compelled, 
over  his  protest,  after  his  challenges  had 
been  exhausted,  to  accept  a  Juror  who  had 
gerved  a  week  during  that  term  of  the  court, 
and  in  that  court  at  and  in  which  the  case 
was  tried.  But  the  question  presented  upon 
the  appeal  was  not  the  precise  one  present- 
ed here.  With  the  decisions  of  the  cases 
cited,  sustaining  the  ruling  of  the  lower 
court,  we  cannot  say  that  there  was  error 
In  its  refusal  to  allow  appellant's  challenge; 
but.  In  the  absence  of  the  authorities  cited, 
the  writer  should  be  disposed  to  hold  that  a 
week  of  previous  service  as  a  Juror,  during 
the  same  term  of  the  court  as  that  in  which 


the  question  arises,  is  a  disqualification, 
and  necessarily  a  good  cause  for  challenge. 
The  appellant's  second  and  third  as3ign- 
ments  will  be  considered  together.  The 
second  contains  the  following  quotations 
from  the  defendant's  bill  of  exceptions, 
taken  upon  the  trial  of  the  cause:  "Counsel 
for  defendant  tells  you  that  I  may  try  to 
prejudice  you.  I  have  not  told  you  of  the 
great  privileges  the  city  has  given  to  It  I 
have  not  said  anjrthlng  about  Its  not  having 
an  effective  hydrant  In  this  whole  city.  I 
have  not  told  you  that  this  corporation  has 
a  place  up  here  on  the  street  where  it  re- 
tails water  by  the  barreL"  Here  cotmsel 
for  defendant  excepted  to  the  argument 
used  by  plaintiff's  attorney,  when  the  latter 
counsd,  continuing  his  speech,  remarked 
that  if  his  remarks  were  excepted  to,  he 
would  not  pursue  the  subject  further.  He 
said  he  knew  that  It  was  a  tender  spot  he  had 
touched,  and  that  there  were  many  other 
sore  spots;  some  he  had  not  referred  to 
were  very  tender  spots;  that  he  had  "ex- 
pected the  galled  Jade  to  wince  whrai  its 
wethers  were  sore."  This  language  was 
used  in  the  closing  speech  of  plaintiff's  coun- 
sel, and  it  was  the  plain  duty  of  the  Judge 
presiding,  when  appealed  to  by  defendant's 
counsel,  to  have  reprimanded  counsel  for 
its  use,  and  to  have  instructed  the  JU17  to 
disregard  his  tnfiammatOTy  appeal  to  their 
prejudices.  The  third  assignment  is  that  the 
court  diould  have  granted  def^idant  a  new 
trial,  because  the  verdict  and  Judgment  are 
against  the  weight  of  the  evidence.  We  re- 
frain from  expressing  an  opinion  as  to  the 
preponderance  of  the  evidence,  but  we  are 
of  the  opinion  that  the  evidence  for  the  de- 
fendant, considered  with  reference  to  the 
appeal  made  by  the  counsel  for  the  appellee 
to  the  Juiy  in  his  closing  argument,  most 
clearly  entitled  appellant  to  a  new  trial, 
and  for  the  error  of  the  court  In  refusing  to 
award  a  new  trial  the  cause  Is  reversed  and 
remanded. 


TEXAS  &  P.  RY.  CO.  v.  CUMPSTON  et  al. 

(Court  of  Civil  AppealB  of  Texas.     June  1, 
1883.) 

KiiLKOAD  Companies  —  Neolioence— Contbibu- 
TORT  NBOLiQEjirB— Death  or  Emplote— Prox- 
lUATB  Cadse— Fellow  Servant. 

1.  Where  cars,  standing  on  tracks  used 
exclusively  for  storage  of  cars  needing  repair, 
ore  moT«l  by  car  repairers  so  close  to  the 
switch  that  one  of  them  is  struck  by  a  switch 
engine  properly  running  on  the  adjacent  track, 
thereby  driving  such  cars  against,  and  killing, 
one  of  such  car  repairers  while  at  work,  the 
negligence  of  the  repairers  is  the  proximate 
canse  of  such  death,  and  the  railroad  company 
is  not  liable  therefor. 

2.  Deceased  and  the  engineer  of  the  switch 
engine  were  fellow  servants,  and  the  company 
is  not  liable  even  if  the  accident  was  caused  by 
the  nedigence  of  such  engineer. 

3.  Where,  in  an  action  against  the  railroad 
company  for  the  death  of  such  employe,  it  is 
not  shown  that  any  rule  for  the  protection  of 
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ilefendant'B  Mnployes  while  «t  work  on  car» 
stnndin);  on  such  trucks  conld  have  protected 
decpnsed,  the  abseuce  of  rules  for  such  protee- 
tion  is  immaterial. 

4.  The  nepligence  of  the  car  repairers  can- 
not be  excusal  on  account  of  the  absence  of 
clearing  posts  at  the  switch. 

Appeal  from  district  court,  Harrison  coon- 
ty;   W.  J.  Graham,  Judge. 

Action  by  Mary  A.  Cum  ps  ton  and  others 
against  the  Texas  &  Pacific  Railway  Com- 
pany for  the  death  of  Charles  D.  Cumpston, 
caused  by  defendant's  negligence.  Prom  a 
Judgment  entered  aa  the  verdict  of  a  Jnry 
in  favor  of  plaintiffs,  defendant  appeals. 
Reversed. 

F.  H.  Frendergast,  for  appellant  M.  R. 
Geer,  U  P.  WUson,  and  Pope  &  Lone,  for 
api)ellee& 

OARRE2TT,  C.  J.  Charles  D.  Cumpston, 
an  employe  of  the  Texas  St  Padflc  RaUway 
Company,  was  killed  July  1,  1890,  in  the 
yard  of  the  company  at  Marshall,  while  re- 
pairing a  car  on  the  "table"  trade  la  said 
yard,  by  being  caught  between  the  car  up- 
on which  he  was  at  work,  and  another  car, 
upon  the  same  track,  propelled  against  It 
by  a  blo>w  from  a  swltdi  engine,  whldi  was 
being  run  along  another  track,  called  tba 
"Lead"  trade;  the  cause  of  the  collision  be- 
ing that  the  car  whldi  was  stmck  by  tbe 
engine  stood  too  near  the  Junction  of  the 
lead  track  and  the  t;able  trade,  which  waa 
a  aide  track  going  out  from  the  lead  track. 
His  surviving  wife,  Mary  Cumpston,  and 
her  children,  and  the  father  of  deceased, 
brought  this  suit  against  the  railway  com- 
pany for  damages.  The  deflenae  is  that  the 
deceased  and  his  fellow  worlcmen  bad  moved 
the  cars  they  were  sent  to  repair,  and  placed 
them  so  near  the  lead  track  that  one  of  them 
was  struck  by  the  passing  engine,  and  moved 
and  knocked  against  the  car  upon  which  de- 
-ceaaed  was  at  work,  and  thereby  caused  the 
■death  of  Cumpston.  Defendant's  yard  at 
Marshall  contained  a  number  of  tracks,  four 
of  which.  Including  the  table  track,  were 
used  aa  storage  tracks,  to  place  cars  upon 
that  were  needing  repairs,  some  of  wtilch 
were  sent  for  repairs  to  the  shops,  while 
others  were  repaired  as  they  stood  on  the 
tracks.  These  tracks  were  In  charge  of  the 
foreman  of  the  shops,  who  controlled  the 
right  of  the  switchmen  to  go  upon  them, 
and,  before  putting  cars  upon  them,  It  was 
the  business  of  the  switchmen  to  see  that 
there  was  no  one  upon  them.  The  lead 
track  belonged  to  the  transportation  depart- 
ment, and  was  used  to  convey  cars  from  one 
f>art  of  the  yard  to  another,  while  the  table 
trade  was  used  to  convey  cars  from  the 
lead  track  to  the  shop,  to  be  repaired.  The 
switch  engine  would  come  in  on  the  lead 
track,  but  did  not  go  on  the  table  track, 
unless  directed  to  do  so  by  some  one  In  the 
car  department  The  four  tracks  men- 
ed  were  constantly  used  toe  repairing 


On  the  morning  of  the  aeddent  Hie  tan- 
man  of  tbe  shops  sent  Cumpstou  and  two 
other  men,  named  Burnett  and  Bc^ett,  to 
repair  some  cars  that  were  standing  on  the 
table  tra(^  When  the  workmen  got  to  the 
place  Uiey  found  the  cars  standing  close 
together,  and  it  was  necessary  to  sepatste 
them  in  ordo'  to  work  on.  them.  There  were 
eight  or  nine  cars  on  the  track,  wbidi  extend- 
ed east  and  west  They  moved  two  of 
the  cars  next  to  the  lead  track  Hiree  or 
four  feet  to  the  east,  and  left  them  so 
tbat  the  car  nearest  to  the  lead  track 
stood  too  dose  to  It  Boyett  went  up- 
on top  of  the  cars  to  flx  the  brake,  and 
CimipstDn  and  Burnett  pitdied  the  cars. 
Boyett  came  down,  and  put  a  piece  of  tlm- 
Iser  under  the  soutlieast  comer  of  tike  car 
nearest  the  track,  to  keep  it  from  moving, 
and  looked  to  see  if  they  were  dear  of  Uta 
lead  ti^ack,  and  thought  tbey  were.  Cump- 
ston went  to  work  on  the  east  end  of  tha 
third  car,  fixing  the  drawliead.  The  switch 
engine  came  up  the  lead  trade,  and  the  ten- 
der struck  the  end  of  the  car  next  to  it,  on 
the  table  track,  with  sndi  force  that  it  pro- 
pdled  the  second  car  against  the  third,  and 
caught  Cumpston  between  them,  and  killed 
him.  The  engine  was  upon  the  lead  track, 
and  was  not  going  upon  the  table  track,  bnt 
struck  the  car  because  it  bad  been  left  too 
dose  to  the  lead  trade  Defendant  had  no 
rules  for  the  protection  of  the  men  at  work 
on  the  storage  tiueka,  and  there  were  no 
dearing  posts  at  the  Jtmctlon  of  the  tracks, 
to  Indicate  bow  dose  a  car  on  one  track 
might  be  placed  to  another.  There  was  evi- 
dence admitted,  on  the  trial  of  the  case, 
tending  to  show  that  the  trader  to  the  en- 
gine was  wider  than  the  engine,  and  that  it 
was  owUig  to  the  negligence  of  the  defend- 
ant in  having  a  tender  wider  than  the  engine 
that  Ote  car  was  struck.  Bat  there  was  no 
such  allegation  ot  negligence  in  the  petition, 
and  the  court  correctly  instructed  the  Jury 
to  disregard  the  evidence,  and  our  consid- 
eration of  the  case  here  will  be  had  with- 
out regard  to  the  evidence  that  the  tender 
was  wider  than  the  raglne. 

Defendant  reqruested  a  special  instracti<«, 
which  was  refused  by  the  court,  that  the  nn- 
disputed  evidence  showed  that  the  deceased 
and  his  fdlow  workmen  were  guilty  of  neg- 
ligence hn  moving  the  car  where  the  engine 
stmck  it,  and  killed  Cumpston,  and  to  re- 
turn a  verdict  for  the  defendant  It  also  re- 
quested Instructions  to  present  the  proposi- 
tion that  If  the  acddent  was  tbe  result  of 
the  act  at  Cumpston  and  bis  fellow  servanm, 
in  placing  the  car  so  dose  to  the  lead  trade 
that  It  was  struck  by  the  engine  going  along 
that  track,  the  plaintiffs  could  not  recover, 
although  they  may  not  have  been  negligent 
In  leaving  the  car  in  such  position,  or  wheth- 
er or  not  Cumpston  knew  of  the  danger  in 
leaving  the  cars  where  be  and  his  f^ow 
workmen  placed  them.  The  evidence  diowa 
that  the  accident  was  the  result  of  the  n«9- 
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Ilgenoe  of  Cumpeton,  aad  his  fellow  servants, 
ia  leaving  the  oar  too  close  to  the  lead  track. 
This  caimot  be  excused  on  acconnt  of  the  ab- 
sence of  deari&g  posts,  becanse,  when  th^^' 
moved  the  cars,  they  knew  the  clearing  posts 
were  not  there,  and  should  have  been  care- 
fnl  not  to  place  the  car  too  close  to  the  track. 
The  engineer  of  the  switch  engine  was  also 
1  fellow  servant,  and  If  he  was  negligent  in 
falling  to  avoid  the  collision  the  defendant 
would  not  be  liable  for  the  damage  resolt- 
ing  therefrom,  any  more  than  It  would  be 
■for  the  acts  of  the  servants  who  helped 
CtubpstoiL  to  move  the  cars.  The  evideitoe 
showed,  however,  that  the  deceased  and 
bis  fellow  servants  were  neirUgent  in  pla- 
cing the  car  too  near  the  lead  track,  and  that 
the  accldeat  which  resulted  la  the  death  of 
Cumpston  wos  the  direct  and  proximate  re- 
sult of  such  negligence.  The  first  requested 
instruction  should  have  been  given,  and,  fail- 
ing in  that,  the  court  should  have  set  aside 
the  verdict  of  the  Jury,  and  granted  a  new 
triaL 

There  U  nothing  in  the  evidence  that  no 
rule  was  adopted  by  the  defendant  for  the 
protection  of  Ks  emopIoyeB  at  work  upon  th« 
stornge  tracks,  because  it  is  not  shown  that 
any  niie  could  have  protected  the  deceased. 
The  engine  was  not  upon  the  table  track, 
but  was  continuing  along  the  lead  track, 
when  it  struck  the  car.  A  flag  put  upon  the 
end  of  the  car  would  have  only  been  notice 
not  to  go  in  upon  tlie  track,  and,  as  there 
was  no  intention  to  go  upon  It,  it  wonld  not 
have  changed  the  result.  But  it  seems  that 
the  defendant  did  have  at  least  two  rules  in 
force,  which  were  that  no  switchman  was  al- 
lowed to  go  upom  the  storage  trnolw  with- 
out the  permission  of  some  one  in  the  car 
department,  and  that  it  was  the  business 
of  the  switchman  to  see  that  no  one  was  on 
these  traclia,  hefore  putting  cars  upon  Uiem. 

We  deem  it  unnecessary  to  discuss  the  sec- 
ond and  third  errons  assigned.  The  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. 


SMITH  V.  ADA^rS  et  al. 

(Cnort  of  Civil  Appeals  of  Texas.    Jiilar  18, 

1803.) 

TKESPA.8S  TO  Tax  TiTLB  —  Ukebcokosd  Debs  — 

IJCSOCBST  PCKCHASEKS  — NOTICB  TO  AOBHT  AND 

Partsbk  —  Dbeb  of  PAKTmON  —  Deuvbrt  — 

WBAT  CORtTITDTSS— BVIOaNCK  —  laSTBCCTtOMS 

— Hakmlbss  Ekkok. 

1.  Where  a  person  purchases  land  of  heirs 
for  himself  and  another  Jointly,  he  is  not  only 
tlie  partner,  but  the  agent  also,  of  such  other 
ponMaser,  and  the  latter  iB  charged  with  the 
lEoowledge  of  and  aotice  to  the  former  of  an 
unrecorded  deed  by  the  anuestor  of  such  heirs. 
■2.  TTie  facts  that  snch  unrecorded  deed  wag 
■et  found  until  after  the  eommpncement  of  an 
octieo  of  trespass  to  try  title  by  the  true  owners 
againxt  each  purchasers,  and  that  an  inquiry 
pursued  by  the  latter  would  not  have  resulted 
in  its  dis<wery,  do  not  relieve  them  of  the  ob- 
lUiRtion  to  'taiie  notice  of  the  status  and  exact 
fliiaiii  of  title  as  claimed  hiy  plaiutitCs,  which 
v.23s.w.no.l — 4 


BBch  inquiry  would  have  enabled  them  to  «soer- 
tain. 

3.  The  faots  that  such  unrecerded  deed 
was  a  deed  of  partition  between  such  ancestor 
and  plaintiffB'  grantors,  and  that  it  whs  found 
among  the  papers  of  deceased's  estate,  do  not 
raise  a  presumption  against  the  delivery  of  the 
deed,  since  deceased  was  as  much  entitled  to 
its  possession  as  such  grantors. 

4.  TlMnich  snch  deed  was  neitbar  witnessed 
nor  aclcnowledged,  it  was  an  acknowleiip;mcnt 
that  deceased  held  the  land  in  trust  for  himself 
and  the  other  parties  thereto,  and  was  a  good 
partition  thereof. 

5.  In  trespass  to  try  title  by  the  true  own- 
ers against  such  purchasers,  the  admission  in 
evidence  of  a  judgment  in  an  action  between 
plaintiffs  and  third  parties,  which  recited  plain- 
tiffs' title  to  such  land,  was  immateriBl  error, 
since  the  unconti'adicted  evidence,  independent- 
ly of  3ui:h  judgment,  established  notice  to  de- 
fendants. 

6.  Wliere,  under  the  vn contradicted  evi- 
dence, no  other  jod^ent  could  Itave  been  ren- 
dered than  that  which  was  rendered,  it  is  im- 
mntorinl  whether  or  not  errors  were  com- 
mitted by  the  giving  and  refusal  of  instructioms. 

Appeal  from  district  court,  Brazoria  coun- 
ty; William  H.  Burkhart,  Judge. 

Action  of  trespass  to  try  title  by  H.  B. 
Adams  and  E.  D.  L.  Wicks  against  Travis  L. 
Smith  and  W.  S.  Brooks.  Plaintiffs  and 
Brooks  settled  before  Judgment  From  a 
Judgment  entered  on  the  verdict  of  a  Jury  tn 
favor  of  plaintiffs,  defendant  Smith  appeals. 
Affirmed. 

A.  R.  Mastenon,  for  appellant  ESogene  J. 
WHson,  for  appellees. 


GARRE?rr,  O.  J.  Appellees  brought  this 
suit  in  the  Astrlct  court  of  Brassorta  county 
in  trespass  to  try  title  to  recover  about  2,0fX) 
acres  of  land,  a  part  of  the  Francis  Moore 
head  right  we«t  of  Chocolate  fcayou,  to  said 
county.  Defendant  pleaded  not  gnllty,  and 
that  be  was  ptirchaser  of  the  land  in  good 
faith,  willMut  notice  of  plaintiffs'  claim. 
Trial  was  had  by  Jury,  and  verdl  t  and  judg- 
ment were  rendered  la  favor  of  the  plaln- 
tlfflL 

Conclusions  of  Fact 

(1)  U.  J.  Towns  is  admitted  to  be  canmMin 
source.  (2)  Plaintiffs'  title  is  deraigned  as 
fotloms:  First  Deed  of  partition  dated  June 
12,  1844,  between  Jdtm  W.  Harris,  B.  M. 
Pease,  and  S..  J.  Towms,  •oC  lands  owned  toy 
them  Jointly,  In  which  Towns  took  600  acres 
out  of  anoOier  grant,  and  Harris  and  Pease 
teek  the  land  described  in  plaintiffs'  petition, 
that  portion  of  the  fYonds  Moore  league  ly- 
ing west  of  Chocolate  bayou,  containing  2,000 
acres,  more  or  less;  Pease  getting  the  upper 
half  of  the  tract,  and  Hairis  getting  the  low- 
er half.  This  deed  was  not  wltaiessed  by  any 
one,  and  was  not  acknowledged  by  the  gran- 
tors. It  was  found  after  the  institution  of 
this  suit  among  the  paipers  of  R.  J.  Towns, 
deceased.  It  was  recorded  May  26,  1891. 
Second.  Deed  from  John  W.  Harris  to  B.  M. 
Pease,  dated  December  7,  1852,  witnessed  by 
Robert  H.  Chine  and  Chesley  Strlngfellow. 
It  is  not  aclcnowledged  by  Harris  n«r  piwrea 
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up  by  either  of  the  witnesses,  bat,  since 
the  Instltatloa  of  this  suit,  has  been  proven 
for  record  and  recorded.  It  is  on  the  same 
sheet  of  paper  with  the  partition  deed. 
Third.  Deed  from  B.  M.  Pease  to  Asa  Mitch- 
ell, for  the  2,000  acres  above  mentioned.  It 
Is  dated  November  30,  1847,  and  Is  a  quit- 
claim deed,  in  consideration  of  $500.  It  was 
recorded  November  30,  1847.  Fourth.  Will 
of  Asa  Mitchell,  probated  in  Bexar  county, 
December  28,  1865,  by  which  R.  H.  Beldin, 
W.  J.  Joyce,  and  Hiram  Mitch^  were  ap- 
pointed Independent  executors.  Fifth.  Parti- 
tion deed  from  executors  of  Asa  Mitchell  to 
Wallace  Mitchell,  dated  July  81,  186T,  record- 
ed in  records  Brazoria  county,  October  9, 
1872,  conveying  to  him  all  of  the  2,000-acre 
tract  Sixth.  Deed  from  Wallace  Mitchell  to 
H.  B.  Adams  and  E.  D.  L.  Wicks,  dated  June 
14,  1875,  recorded  in  record  of  deeds  Brazoria 
county.  Book  N,  p.  702;  date  of  record  not 
shown.  (3)  Plaintiffs  also  Introduced  In  evi- 
dence a  Judgment  of  the  district  court  of 
Brazoria  county  in  the  suit  of  Heirs  of  Frau- 
ds Moore  vs.  Adams  &  Wicks,  rendered  Jan- 
nary  14,  1887,  for  the  land  In  controversy, 
which  contained  a  recital  of  the  title  of 
Adams  &  Wicks  from  Francis  Moore  down 
to  them.  (4)  The  defendant  T.  L.  Smith  pur- 
chased the  land  from  the  heirs  of  R.  J. 
Towns,  who  conveyed  to  him  by  deed  with- 
out warranty,  date  July  20,  18^,  for  a  con- 
sideration of  $300.  His  deed  was  recorded 
August  30,  1889.  (5)  Plaintiffs  were  the  real 
owners  of  the  land  by  consecutive  chain  of 
title  from  R.  J.  Towns  down  to  them.  (6) 
Defendant  bought  without  actual  notice  of 
plaintiffs'  title,  or  that  the  land  had  ever 
been  conveyed  by  Towns;  but  his  purchase 
was  for  himself  and  one  W.  S.  Brooks  Joint- 
ly, and  was  made  through  said  Brooks.  (7) 
Brooks,  who  had  learned  that  there  was  no 
deed  of  record  to  Towns  for  the  land,  men- 
tioned the  matter  to  Eugene  J.  Wilson.  The 
latter  told  him  of  plaintiffs'  claim;  that  they 
owned  the  Towns  title;  and  that  Brooks 
could  find  out  the  exact  status  of  the  title  by 
applying  to  Adams  &  Wicks.  He  advised 
Brooks  not  to  buy.  After  this  Brooks  Altered 
Into  an  agreement  with  the  defendant  by 
whi  h  the  latter  should  furnish  the  purchase 
money,  $300,  and  that  Brooks  should  buy  the 
land  for  their  Joint  account.  (8)  Brooks  con- 
ducted the  negotiations  through  Fred  Carle- 
ton,  the  husband  of  one  of  the  heirs,  and, 
during  the  time  of  the  negotiations  which 
were  conducted  in  behalf  of  himself  and 
Smith,  he  knew  of  the  claim  of  plaintiffs, 
and  told  Carleton,  as  an  inducement  why  be 
should  sell  for  $300,  that  he  had  been  told 
and  was  satisfied  that  there  was  ta  existence 
an  unrecorded  deed  from  Towns  to  some 
one,  and  that  it  would  be  useless  to  try  to 
recover  the  land.  In  making  these  state- 
ments he  was  acting  under  the  agreement 
previously  made  between  him  and  the  de- 
fendant (9)  As  before  stated,  the  deed  was 
<ide  to  T.  L.  Smith  for  the  land,  but  it  was 


understood  between  Smith  and  Brooks  that 
the  latter  owned  a  half  Interest.  Brooks  did 
not  teU  Smith  what  he  had  learned  from 
Wilson.  (10)  Since  this  suit  was  brought,  the 
defendant  Smith,  at  the  direction  of  Brooks, 
who  compromised  with  plaintiffs,  conveyed 
to  them  Brooks'  one-half  interest  in  the  land 

Oonclusions  of  Law. 

Brooks  was  not  only  the  partner  of  the  de- 
fendant in  the  purchase  of  the  title  of  the 
Towns  heirs  to  the  land,  but  was  also  Ills 
agent  in  negotiating  for  the  purchase  thereof. 
The  evidence  is  uncontradicted,  and  comes 
from  Brooks  himself,  that  at  the  time  he 
was  conducting  the  negotiations  he  was 
mindful  of  the  facts  which  he  had  learned 
from  WUson  respecting  the  claim  of  plain- 
tiffs, and  made  use  of  the  same  in  order  to 
cheapen  the  price  for  the  title.  It  is  very 
clear  that  Smith  is  affected  with  the  notice 
that  Brooks  had. 

But  it  is  contended  that,  if  Brooks  had  pur- 
sued an  inquiry  in  accordance  with  the  no- 
tice of  facts  in  his  possession,  it  would  not 
have  resulted  in  the  discovery  of  a  deed 
from  Tovnis,  because  that  deed  was  not 
found  until  after  the  institution  of  this  suit. 
By  such  inquiry  he  could  have  ascertained 
the  exact  chain  of  title  as  claimed  by  the 
plaintiffs;  and  because  they  may  have  been 
unable  to  produce  the  deed  from  Towns,  or 
show  Its  record,  defendant  will  not  be  al- 
lowed to  speculate  upon  their  present  inabili- 
ty to  do  so. "  There  was  a  sufficient  knowl- 
edge of  facts  to  require  him  to  take  notice  of 
the  state  of  the  title. 

Appellant  objected  to  the  admission  of  the 
Judgment  in  the  case  of  Heirs  of  Moore  vs. 
Adams  &  Wicks,  and  has  assigned  the  same 
as  error.  Such  error  was  Immaterial,  how- 
ever, because,  from  the  uncontradicted  evi- 
dence, notice  to  the  defendant  was  shown  In- 
dependently of  the  Judgment  We  may  Infer 
also  from  the. record  that  there  was  an  agree- 
ment by  which  the  Judgment  was  admitted 
without  objection  upon  the  question  of  no- 
tice. 

Portions  of  the  charge  of  the  court  are 
complained  of,  as  well  as  the  refusal  of  cer- 
tain Instructions  asked  by  the  defendant 
Since  it  appears  from  the  uncontradicted  evi- 
dence that  no  other  Judgment  could  have 
been  rendered  in  the  case,  it  becomes  imma- 
terial whether  or  not  there  was  error  In  this 
respect;  yet  we  are  of  the  opinion  that  the 
charge  was  quite  as  favorable  to  the  defend- 
ant as  he  could  have  asked.  While  the  deed 
of  partltiou  between  Towns,  Harris,  and 
Pease  was  neither  witnessed  nor  acknowl- 
edged by  the  parties  thereto^  still  it  was  an 
acknowledgment  that  Towns  held  the  lands 
in  trust  for  himself  and  Harris  and  Pease, 
and  was  a  good  partition  thereof.  It  vested 
an  equitable  title  in  the  several  parties  for 
their  respective  Interests,  sufficient  to  sup- 
port the  plaintiffs'  cause  of  action;  and,  al- 
though it  was  found  among  the  saoem  ot 
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Towns'  estate,  there  could  be  no  presumption 
against  the  dellyery  of  the  Instrument,  be- 
cause Towns  was  entitled  to  the  possession 
thereof  as  much  as  either  Harris  or  Pease. 
We  find  no  error  in  the  judgment  of  the 
court  bdow,  and  it  will  be  afltaned. 


PUBLIC  LEDGER  CO.  t.  CITY  OF  MEM- 
PHIS. 
(Supreme  Court  of  Tennessee.    June  30,  1893.) 
Mdnicifai.  Cokpohatioss— Contract  fob  Public 

l^INTlNfl— NbCBSSITI  OW  PbBVIOUS  ADVaKTISB- 

MBNT — Void  Contkact— When  Enjoiked. 

1.  A  cit7  will  not  be  enjoined,  at  the  in- 
stance of  a  taxpayer,  from  entering  into  a  con- 
tract awarded  by  it  wnich  will  be  void  when 
executed  because  it  was  awarded  without  pre- 
Tioits  advertisement  for  bids,  as  required  by 
law  and  a  resolution  of  such  city. 

2.  The  act  creating  the  taxing  district  of 
Memphis  provides  that  the  fire  and  police  com- 
missioners shall  in  every  case,  before  entering 
into  any  contract  for  any  purpose,  advertise  for 
proposals  for  the  work  to  be  done,  material  to 
be  furnished,  or  services  to  be  performed,  and 
award  the  contract,  if  at  all,  to  the  lowest  bid- 
der, etc.  Held,  that  such  commissioners  could 
designate  some  newspaper  in  which  the  city 
would  insert  its  advertisements,  notices,  etc., 
for  a  year,  and  agree  with  such  proprietor  that 
the  printing  thus  done  should  be  at  a  stated 
price  per  Ime,  square,  or  column,  but  in  no 
event  exceed  by  a  specified  sum  the  cost  of  the 
preceding  year,  without  previous  advertisement, 
and  the  reception  of  bids. 

Appeal  from  chancery  court,  Shelby  coun- 
ty; W.  D.  Beard,  Chancellor. 

Action  by  the  Public  Ledger  Comjdiuy 
against  the  city  of  Memphis  to  enjoin  defend- 
ant from  entering  into  a  contract  with  the 
Scimitar  Publishing  Company  for  the  pub- 
lic printing  of  the  city  for  one  year.  From 
a  Judgment  dismissing  its  bill,  plaintiff  ap- 
peals.   Affirmed. 

Thos.  M.  Scruggs,  for  appellaut.  K.  1*. 
Walker,  for  appellee. 

SNODGRASS,  J.  The  bill  tai  this  cause 
shows  that  the  board  of  fire  and  police  com- 
misBionera  of  Memphis  "awarded  a  contract 
to  do  the  public  printing  of  the  ci^  (adver- 
tiaing,  publishing  ordinances,  eta)  to  the 
Scimitar  Publishing  Company  for  one  year 
at  a  price  not  to  exceed  by  more  than  $460 
the  price  paid  for  public  printing  the  year 
preceding,  and  were  about  to  enter  into  the 
contract  so  awarded,  and  wonld  do  so  unless 
enjoined;"  that  complainant  was  a  property 
owner  and  taxpayer  of  the  dty,  and  had  the 
right  to  enjoin  the  execution  of  such  con- 
tract as  illegal.  The  illegality  of  the  contract 
was  predicated  upon  alleged  violation  of  the 
following  provision  in  the  act  creating  the 
taxing  district  of  Memphij:  "The  said  fire 
and  police  commissioners  shall  in  every  case 
before  entering  into  any  contract  for  any 
purpose,  advertise  daily  for  one  week  or 
more,  for  such  proposals  for  the  work  to 
be  done,  the  material  to  be  furnished  or  the 
service  to  be  performed,  and  shall  open  all 


the  bids  on  the  day  named  in  the  advertise- 
ment in  the  presence  of  a  quorum  of  not 
less  than  three  of  the  members  of  said  board 
of  public  works,  and  shall  alter  such  bids 
with  the  names  of  the  bidders,  in  a  book  to 
be  kept  for  that  purpose,  which  book  shall 
at  all  times  be  open  to  the  inspection  of  the 
taxpayers  and  every  bid  shall  remain  open 
for  at  least  one  week  for  canvass  and  dis- 
cussion after  the  opening  before  any  con- 
tract shall  be  awarded  upon  it;  and  after 
that  time,  the  award  shall  be  made,  if  at 
all  to  the  lowest  responsible  bidder  who 
shall  in  aU  cases  be  required  to  give  ample 
bond  and  security  for  its  performance— the 
bond  and  security  to  be  approved  by  the 
supervisors  of  public  works  and  fire  and 
police  commissioners,  who  sign  the  con- 
tract" It  Is  averred  that  the  defendant  ad- 
vertised for  bids  as  follows:  "Sealed  pro- 
posals will  be  received  by  us  uhtll  Thurs- 
day, March  10,  1802,  at  12  o'clock  M.,  for  the 
following  work  to  be  done,  service  to  be  ren- 
dered, or  materials  to  be  furnished  the 
dty  of  Memphis,  Shelby  county,  Tenn..  for 
the  current  year  1892,  viz.:  For  publishing 
in  a  daily  paper  all  orders,  ordinances,  no- 
tices, and  public  advertisements  of  the 
dty  of  Memphis,  as  they  may  be  passed  or 
ordered.  All  bids  must  be  labeled  'Bids  for 
Public  Printing,'  and  mtist  be  accompanied 
by  a  certified  check  on  some  solvent  bank 
for  the  sum  of  ($250)  two  hundred  and  fifty 
dollars,  which  check  will  be  returned  to  the 
bidder  after  the  award  of  contract  and  ex- 
ecution of  same.  All  bids  for  public  printing 
to  be  in  accordance  with  the  conditions  of  the 
resolution  passed  by  the  legislative  counsel  on 
Febmaiy  18, 1892,  which  »«  as  follows:  'That 
in  advertising  for  proposals  from  daily  news- 
papers for  making  publications  of  notice 
during  the  year  1892  the  secretary  be  in- 
structed to  require  from  publishers  a  sworn 
statement  of  paid  drculation  by  carriers  In 
the  dty,  week  to  week,  for  three  months 
ending  February  1,  1802;  said  statements 
to  be  subject  to  verification  by  other  pub- 
lishers bidding  if  desired  by  this  council; 
the  contract  to  be  awarded  to  the  newspa- 
per showing  the  largest  daily  average  on 
this  basis  for  the  period  mentioned;  the 
rate  to  be  paid  to  be  the  same  as  that  fixed  by 
law  for  the  publication  of  regular  legal  no- 
tices, sudi  as  are  published  by  the  various 
courts  of  the  state.'  The  board  reserves  tb.i 
right  to  reject  any  and  all  bids.  W.  L. 
Olapp,  President.  Attest:  John  J.  Shea, 
Secretary."  Complainant  states  that  no  ad- 
vertisement was  made  for  bids  under  tlds 
provision  of  the  law,  other  than  that  set 
out;  that  such  advertisement  is  not  In  ac- 
cordance with  the  statute,  and  no  contract 
could  be  properly  made  under  it,  and  none 
was  awarded  imder  It,  but  the  legislative 
counsel  of  defendant  dty,  recognlsslng  this, 
repealed  the  resolution  embodied  in  the 
same,  and  thereupon  awarded  the  contract 
for  public  printing  without  any    advertlse- 
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ment  whatsoever,  and  in  violation  of  law. 
Complainant  states  that  lu  response  to  said 
publication  the  Scimitar  Publishing  Com- 
pany filed  Its  affidavit  as  to  circulation; 
that  no  other  newspaper  filed  any  affidavit 
or  made  any  statement  aa  to  its  circulation; 
tliat  thereupon  the  defendant  by  vote  re- 
pealed the  resolution  of  February  18,  1892, 
hereinbefore  set  out,  and  awarded  the  con- 
tract for  public  printing  to  the  Scimitar 
Publishing  Comi>any,  as  before  stated.  The 
injunction  was  granted,  but  on  motion  it 
was  dissolved,  and  the  blU  dismissed.  Com- 
plainant appealed,  and  assigns  errors. 

The  decree  is  correct.  Not  denying  the 
right  of  complainant,  as  a  taxpayer,  to  en- 
join defendant  ttoax  the  execution  of  an  Il- 
legal contract  U  It  would  or  might  result 
in  irreparable  Injury,  (Lynn  v.  PoUc,  8  Lea, 
121,)  no  such  case  is  presented  here  as  colls 
for  the  intervention  of  a  court  of  equity  by 
the  extraordinary  process  of  injunction.  The 
contract,  as  alleged,  could  at  most  be  void, 
and  not  enforceable  against  the  city;  and 
in  no  event  could  complainant,  aa  a  tax- 
payer, be  therefore  injured  or  affected.  The 
remedy  by  Injunction  to  prevent  mimiclpal 
corporate  action  is  one  not  lightly  to  be  ap- 
plied, or  in  matters  not  Immediately  affect- 
ing or  to  affect  the  complaining  taxpayer. 
If  the  matter  complained  of  is  one  merely 
of  simple  contract  of  no  seilous  moment, 
and  which  may  be  defeated  by  resistance 
to  its  enforcement,  even  by  the  body  malt- 
ing it,  there  is  no  sufficient  ground  for  use  of 
the  writ  at  the  instance  of  the  taxpayer. 
In  this  case,  too,  there  is  no  manifestly  il- 
legal contract  shown.  The  terms  in  which 
that  contract  was  made  are  not  set  forth. 
It  does  not  appear  that  the  city  anthoritlea 
Iiave  agreed  to  pay  any  large  or  small  sum 
in  gross  for  a  whole  year's  work.  For 
au^t  that  appears  here,  the  boai^  may 
have  merely  designated  the  Sdmit&r  Pub- 
lishing Company  as  the  newspaper  ownA 
In  whose  publication  it  proposed  to  insert 
its  advertisements,  notices,  eta,  for  one 
year,  and  agreed  or  contracted  with  them 
that  printing  thus  done  should  be  at  so 
much  per  line,  square,  or  column,  but  in  no 
event  to  exceed  by  $450  the  cost  at  the 
preceding  year.  The  ^ect  of  all  this  or 
other  equivalent  form  of  contract  would 
amount  to  no  more  than  designating  a  pa- 
per in  which  these  things  would  be  pal>- 
llshcd,  and  limiting  the  price  for  the  work 
when  done.  Against  such  an  anrangemoit 
OS  tills  the  statute  is  not  directed.  Bach 
advertisement  for  Uds  must  necessarily  be 
made  without  a  previous  advertisement  for 
terms,  for  the  contracts  which  do  require 
preliminary  adverdsem^it  cannot  oe  con- 
tracts for  such  advertisement.  Therefore,  as 
to  all  advertisements  wtUch  the  city  is  to 
make  under  this  provision,  it  is  manifest 
that  the  board  had  the  legal  authority  to 
contract  for  them.  As  the  legal  duty  of 
"^'''"g  oth»  poblications,  as  notices  and 


ordinances,  devolves  upon  it  also,  it  is 
equally  dear  that  it  might  publish  each 
one  without  preliminary  advertisement  for 
bids  upon  its  printing.  The  terms  used  in 
reference  to  contracts  included  in  a  proper 
construction  of  the  act  forbid  the  idea  tliat 
reference  was  had  to  each  item  of  printing 
which  the  city  might  need.  The  delay  of 
such  a  proceeding  is  not  contemplated,  nor 
the  expense,  for  often  the  advertisement  for 
bids  would  be  as  expensive  as  the  adver- 
tisement of  a  notice  or  ordinance  for  the 
printing  of  which  bids  were  solicited.  These 
things  were  not  in  contemplation  of  the 
lawmakers  in  the  elaborate  and  important 
provisions  madei  to  restrain  the  power  of 
the  board  to  make  contracts.  The  contracts 
referred  to  were  such  as  would  bear  some 
reasonable  proportion  to  the  care  taken  to 
prevent  their  execution  except  upon  terms 
enacted.  If  the  city  could  contract  for  each 
advertisement  and  each  notice  and  each  or- 
dinance or  separate  piece  of  printing  without 
advertising  for  bids,  it  could,  for  the  same 
reason,  desij^nate  one  newspaper  to  publish 
all,  and  that  without  advertisement  With 
the  policy  of  doing  this  upon  any  particular 
basis,  as  upon  certificate  of  circulation  or 
other  grotmd,  the  courts  have  nothing  to  do. 
Circulation  might  be  a  factor  in  the  value 
of  the  publication  which  should  be  taken 
into  consideration  in  estimating  tlie  good 
to  be  derived  from  it,  but  we  do  not  under- 
take to  say  that  upon  this  or  any  other  the- 
ory the  board  could  absolute^  bind  the 
city  by.  a  contract  for  a  stipulated  sum  to 
be  paid  in  gross  for  a  year's  work,  or  that 
it  could  bind  the  dty  at  all  by  such  contract, 
or  any  other  of  tliat  duration  and  impor- 
tance, except  in  tlie  manner  provided  in  the 
law  quoted,  after  such  advertisement  as 
therein  contemplated.  All  we  do  undertake 
to  decide  is  that,  as  each  item  of  the  work 
might  have  been  contracted  for  separately 
without  advertising,  and  the  paper  in  which 
th^  were  to  be  published  might  have  been 
designated  In  advance,  or  at  time  of  eadi 
publication,  by  the  board,  equity  would-  not 
enjoin  any  contract  It  had  made  which  dM 
not  affirmatively  appear  to  have  effected 
otiier  or  more  than  this,  even  where  there 
was  a  necestdty  for  its  Intervention  at  the 
instance  of  a  taxpayer,  not  here  existiag'. 
Tb.e  decree  is  affirmed,  with  cost 


McNEn.L  T.  STATE. 
(Supreme  Court  of  Tennessee.    June  30,  1893.) 
ImoxiOATme  Liquors  —  Kebpiso  Bar  Opbm  ox 

BrXDAY. 

Acta  1889.  *c.  31,  makes  it  unlawfal  to 
"keep  open  on  Snnday  any  place  where  such 
[intoxicatin);]  linnors  were  sold,  ♦  •  *  pro- 
vided that  the  provisiona  of  this  act  shall  not 
apply  to  drugjirists  Belling  on  the  prescription  of 
a  practicing  physician.  HM  that,  where  a 
dmf;f?i8t  also  holds  a  tippler's  license,  and 
keeps  his  bar  in  the  same  roont  whsre  Us  dnucs 
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are  kept,  so  that  it  cannot  be  dosed  without 
clofiing  the  drug  room,  the  latter  mast  be  closed 
on  Sunday. 

A.ppeal  from  circuit  court.  Henry  county, 
Swiggot,  Judge. 

T.  C.  McNeill  waa  convicted  of  Iceeping 
Ilia  barroom  ogen  on  Simday,  and  appeala 
Affirmed. 

Swpony  &  Wend  nnd  Lamb  &  FarabtiBgh, 
tor  appellant.  The  Attorney  General,  for 
the  State. 

BRIGHT,  Special  Judge.     T.    C.    McNeQl 
waa  presented  for  keeping  open  on  Sunday 
his  bnsinees  house,  a  place  wherein  he  fol- 
lowed the  Imsinesg  of  dealing  in  and  Belling 
liqoors.     He  was  convicted  and  sentenced  by 
the  court  to  pay  a  fine  of  one  doUar  and  the 
costs  of  the  case,  and  has  nppeale<l  to  this 
coiort.    The    facta    are    briefly    as  follows: 
The  plaintiff  In  error,  McNeill,  was  a  dmg^ 
gist  in  Paris,  Tenn.,  and,  in  addition  to  his 
drags,  he  Iteeps  all  sorts  of  liquors  for  sale, 
and   sdlfl  same  by  the  drink  or  quantity, 
and  npon  the  prescilptkm  of  physiclanB,  and  i 
without  stich  pi-esciiptions.     He  has  a  retail  ' 
liquor  dealer's  license,  and  does  retail  and  ! 
tipple  all  sorts  of  liquors.    His  drugs  and  { 
liquors  are  tdl  in  ttie  some  house  and  room,  I 
and  there  is  nothing  that  separates  the  one  ' 
from  the  other.     The  entrance  to  one  is  the  i 
entrance  to  both.    He  kept  this  house  open 
on   Stmdfiy,  but  sold   no  liquors;    only  sold  ' 
drass,  etc.     The  presentment  is  foimd  under 
Act  1S89,  c.  81,  which  is  as  foUows:     "Be  it  ! 
enacted    by    the   general   assembly   of   the  \ 
state   of  Tennessee,   the  law  of  tills  state  ' 
prohibiting  the  sale  of  liquois  on   Stmday,  : 
as  complied  in  sections  6671  of  Milllken  A  \ 
Vertrees'  Conipllatton,  be  so  nmem1<>d  ns  to 
proUbft  the  sale  on  Sunday  of  any  malt,  ; 
Tlnous,  fermented  or  other  Intoxicating  liq- 
nora,  or  to  keep  open  on  Sunday  any  place 
where  such  liquors  were  sold  or  dispensed. 
And  any  person  oflPendIng  shnU  be  punished 
as  provided  In  said  acts:   provided,  that  the  ' 
provisions  of  this  act  shall  not  apply  to  drag- 
gists  selling  on  the  prescription  of  a  pmc- 
ticing  physician:  provided,  further,  that  res- 
raurants  an<l  onflng  houses  where  s|i!ritTions,  , 
vinous,  nnd  malt  liquors  are  sold  under  the 
Ucense  law  of  the  state  on  week  daj-s,  shall 
be  allowed  to  conduct  their  eating  depart- 
mait  on  Sunday,  but  the  barroom  sliall  be 
closed,  and  no  drinks  of  any  kind  sold." 

The  facts  of  this  case  show  that  McNeill 
has  a  snloon  in  the  same  room  where  his 
drags  are  kept;  and  tlmt  he  sells  his  liq- 
oors, wines,  etc.,  by  the  drink  and  In  quan- 
tities; and  that  he  has  the  tippler's  or  re- 
tail liquor  dealer's  license  for  this  purpose; 
and  that  he  does  not  sell  his  liquors,  etc., 
alone  on  the  prescription  of  a  pracrtlcing 
lAyMcian,  but  sells  with  or  without  said 
prescription.  It  is  trne  that,  under  the  law 
(Act  1889,  c.  31)  under  which  the  presentment 
in  this  case  is  found,  an  exception  is  made 
in  favor  of  draggists  who  eeil  liquors  on 


the  prescription  of  physicians;  and  tf  the  de- 
fendant, McNeill,  kept  liquors  only  to  sell 
on  prescription,  or  as  a  medicine,  or  to  com- 
pound medicines  with,  he  would  not  be  re- 
quired to  close  his  house  on  Sunday.  But 
this  exception  does  not  extend  to  a  druggist 
who  tipples  whisky  and  liquors,  etc.,  gener- 
ally to  any  one  who  applies  to  buy  it,  with- 
out any  prescription,  and,  if  he  does  so,  he 
must  close  his  house  on  Sunday.  It  is 
manifest  tliat  the  legislature  intended  to 
keep  liquor  hmises  closed  on  Sunday,  and 
did  not  Intend  that  any  person  should  havs 
the  privilege  of  keeping  <me  open  merely 
by  taking  out  a  druggist's  or  other  license; 
otherwise  all  saloons  could  be  kept  open  by 
merely  securing  such  license,  and  thus  ths 
very  object  which  the  statute  was  intended 
to  promote  be  not  only  defeated,  but  the 
Statute  made  to  subserve  an  exactly  oppo- 
site purpose  than  that  for  which  it  was  en- 
acted. This  is  made  all  the  more  obvious 
when  we  look  to  the  provision  made  for 
restaurant  and  eatlng-hotise  keepers  nt  a 
place  in  which  liquors  are  sold  npon  condi- 
tion Qiat— and  on]y  upon  condition  that— the 
barroom  in  which  the  liquors  were  sold  shall 
be  dosed. 

It  was  not  Intended  to  interfere  with  the 
druggist's  right  to  keep  his  drag  store  open 
and  sou  drugs  any  more  than  with  theirs. 
if  he  kept  In  connection  with  it,  as  they  are 
required  to  do,  a  barroom  which  could  be 
closed,  and  his  other  business  done,  as  theirs 
must  be  done,  without  keeping  a  barroom 
open;  but  If  he  undertook,  as  In  this  case, 
to  make  a  drngroom  and  barroom  one,  so 
that  tbe  drngroom  could  not  be  kept  open 
without  keephig  the  barroom  open,  he  could 
keep  neither  open  on  Sunday,  under  tbe 
plain  terms  of  the  statute,  because,  in  keep- 
ing or  professing  to  keep  one  open,  he  in 
fact  kept  both  open. 

The  dragglst  who  does  not  tipple  or  soil 
without  prescription  is  not  affected  by  the 
act,  and  he  who  attempts  to  do  so  conld  only 
do  it  by  so  separating  his  barroom  from  bte 
drngroom  that  the  first  may  be  closed  on 
Sunday,  if  the  latter  remains  open. 

Affirm   the  Judgment. 


PETERSON  V.  REICHMAN. 

(Supreme  Court  of  Tennessee.    June  29,  1893.) 

Makbied  Wo.max  — Titlb  Bosd  to  Hbh  Proi'er- 
TT  — Privy  AcKSOWLEBOMKyT  —  Whes  Nece»- 

SART. 

Where  land  is  conveyed  to  a  married 
«<Mnan  "with  foil  po>wer  and  authority  as  s 
feme  sole  to  sell  and  mortgage,  devise  by  will, 
or  convey  in  any  manner  siie  may  see  proper," 
»  privy  acknowledgment  by  her  la  not  essential 
to  the  validity  of  a  title  bond  to  snch  land, 
ezccsted  by  her  and  her  husl>and. 

Appeal  from  chancery  court,  Shelby  oomir 
ty;   W.  D.  Btend,  Chancellor. 

Action  by  Isabella  Peterson,  by  her  n«ct 
friend,  against  Henry  Reichman  to  recover 
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posseesion  of  a  certain  lot  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

li.  W.  Humes,  for  appellant  W.  W. 
Goodwin,  for  apppellee. 

McALISTER,  3.  This  blU  la  filed  l^  tbe 
next  friend  of  Isabella  Peterson,  a  minor, 
to  recover  the  possestdon  of  a  lot  in  the  city 
of  Memphis  whldi  formerly  belonged  to  An- 
nie E.  Peterson,  the  mother  of  the  infant 
complainant  The  specific  ground  of  the  re- 
lief asked  is  that  the  said  Annie  E.  Peterson, 
while  a  married  woman,  executed  a  title 
bond  to  this  lot  which  was  also  signed  by 
her  husband.  Nelson  Peterson,  but  without 
any  privy  acknowledgement  by  the  wife. 
The  said  Annie  E.  Peterson  acquired  this  lot 
by  purchase  from  one  Mlnter  Parker,  who 
executed  to  her  a  warranty  deed.  Tlie 
habendum  clause  of  the  deed  Is,  viz.:  "To 
have  and  to  hold  to  the  said  Annie  B. 
Peterson,  her  heirs  and  assigns,  forever,  and 
for  her  sole  and  separate  use.  benefit  and 
behoof,  free  from  the  debts,  contracts,  con- 
trol, or  liability  of  her  present  or  any  future 
husband,  and  with  full  power  and  authority 
as  a  feme  sole  to  sell  and  mortgage,  devise 
by  will,  or  convey  In  any  manner  she  may 
see  proper."  On  the  19th  June,  1S86,  Nel- 
son and  his  wife,  the  said  Annie  B.  Peter- 
son, executed  an  instrument  to  Nelson  John- 
son, which,  although  inartlficlally  drawn,  was 
in  reality  a  bond  for  title  to  this  land.  It 
commences  with  the  recital  ttiat  "this  doc- 
ument is  to  show  that  we,  Annie  B.  Peteiv 
son  and  Nelson  Peterson  [her  husband,] 
have  agreed  to  sell  to  Ndson  Johnson," 
describing  the  lot  The  consideration 
is  expressed,  and,  further  on,  the  in- 
strument recites,  viz.:  "Now  It  is  under- 
stood that  should  Johnson  pay  these  notes 
at  maturity,  we  agree  to  make  to  him,  or  as 
he  may  direct  a  deed  to  said  premises." 
This  instrument  is  signed  by  Nelson  Peterson 
and  his  wife,  the  said  Annie  B.,  but  there 
was  no  privy  examinatlcHi  of  the  wife,  and 
for  this  reason  it  is  insisted  by  complain- 
ant's counsel  that  the  instrument  is  void. 
In  the  case  of  Jamigan  v.  Levlsy,  6  Lea,  400, 
this  court,  speaking  through  Judge  Freeman, 
said,  viz.:  "We  have  repeatedly  held  that 
the  wife  could  not  bind  herself  by  title  bond, 
nor  could  such  an  obligation  be  enforced 
against  her."  An  examination  of  this  case 
will  show  that  the  land  conveyed  was  a  part 
of  the  general  estate  of  the  married  woman, 
and  her  conveyance  was  made  without  any 
privy  examination.  The  next  case  cited  Is 
Wright  V.  Dufield,  2  Baxt  218,  in  whldi  It 
Is  said:  "A  title  bond,  though  duly  exe- 
cuted and  certified  In  every  respect  i>  in- 
sufficient to  pass  the  title  ot  a  married  wo- 
man In  land.  Her  title  can  be  divested 
only  by  the  Joint  deed  of  herself  and  hus- 
band, executed  In  compliance  with  the  forms 
prescribed  by  law."     This  was  also  a  case 


In  which  the  land  conveyed  by  title  bond 
was  the  general  estate  of  the  married  wo- 
man. In  the  case  of  Moseby  v.  Partee,  5 
Helsk.  30,  this  court  said,  viz.:  "The  next 
error  assigned  is  that  as  M.  C.  Partee  was 
a  married  woman  vrhen.  she  executed  her  ti- 
tle bond,  her  act  was  a  nuUlty,"  and  that  the 
decree  divesting  the  title  out  of  her  was  er- 
roneous. This  presents  the  qpestlon  wheth- 
er, under  the  laws  of  Tennessee,  a  married 
woman  can  enter  into  a  binding  contract  to 
convey  her  lands  at  a  future  time,  and  upon 
the  performance  of  specific  conditions  by  the 
other  contracting  party.  The  court  said: 
"There  Is  a  wide  difference  between  a  deed 
for  land  and  a  title  bond.  The  one  is  the 
evidence  of  an  executed  contract  the  other 
is  the  evidence  of  an  unexecuted  contract; 
the  former  is  evidence  that  a  sale  has  been 
made,  the  latter  that  a  sale  Is  to  be  made; 
the  one  Is  a  sale,  and  the  other  a  contract 
for  a  sale."  .  It  was  accordingly  held  In  that 
case  that  a  married  woman  cannot  bind 
herself  to  convey  her  estate  of  Inheritance 
by  title  bond,  although  her  husband  Joined 
In  tba  execution  of  the  instrument  and  the 
privy  oxaminatlon  of  the  wife  was  regularly 
taken. 

None  of  these  cases  are  to  be  assimilated 
to  the  case  at  bar,  but  they  are  all  to  be 
differentiated  In  this  Important  particular: 
that  here  the  deed  of  settlement  expressly 
confers  upon  the  married  woman,  Mrs.  An- 
nie B.  Peterson,  a  technical  separate  es- 
tate, with  full  power  and  authority  as  a 
feme  sole  to  sell  and  mortgage,  devise  by 
will,  or  convey.  In  any  manner  she  may  see 
proper.  This  distinction  was  recognized  by 
this  court  In  the  case  of  Sherman  v.  Tur- 
pln,  7  Cold.  382.  It  appeared  In  that  case 
that  a  lot  In  the  city  of  Memphis  was  by 
deed  conveyed  to  Christiana  B.  Turpin,  wife 
of  M.  jy.  £i.  Turpin,  to  her  sole  and  separate 
use,  and  with  power  to  her,  at  her  pleasure, 
"to  sell  and  convey,  devise,  or  otherwise 
dispose  of  the  same.  In  any  manner  she  may 
see  proper,  as  fully  as  if  she  were  a  feme 
sole."  It  was  claimed  in  that  case  the  deed 
was  void,  for  the  reason  that  It  was  execut- 
ed by  the  married  woman  alone,  without 
the  Joinder  of  her  husband  and  certificate 
of  privy  acknowledgment,  as  required  by 
law  in  case  of  the  deeds  of  married  women. 
This  court  qieaklng  through  Judge  An- 
drews, said,  viz.:  "A  married  woman  may 
have,  in  regard  to  the  disposition  of  her  sep- 
arate estate  in  lands,  the  full  powers  of  a 
feme  sole.  If  so  expressed  In  the  instrument 
creating  the  estate.  Conveying  as  a  feme 
sole,  under  the  power  conferred  by  the  set- 
tlement her  privy  examination  as  a  feme 
covert  becomes  unnecessary.  This  neces- 
sarily follows,  and  Is  so  held  in  England  vai- 
der  the  statute  for  the  abolition  of  fines  and 
recoveries."  In  the  case  at  bar,  It  will  be 
remembered,  the  husband  signed  the  deed, 
but  there  was  no  privy  examination  of  the 
I  wUe.    It  tias  been  supposed  that  the  case  of 
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RobiDBon  T.  Qaeen,  rq?orted  in  87  Tenn.  443, 
11  S.  W.  Rep.  38,  is  In  conflict  with  tbe 
Tietra  herein  expressed.  In  that  case  it  was 
held  that  under  the  act  of  1869-70  a  married 
woman  owning  a  separate  estate,  where 
there  is  no  restriction  upon  her  power,  is 
authorized  to  convey  such  estate  without 
her  husband  Joining  in  the  deed,  but  such 
conveyance  would  not  be  valid  unless  her 
privy  examination  is  taken  before  a  chancel- 
lor or  circuit  Judge,  as  provided  in  the  sec- 
ond section  of  said  act,  carried  into  the  Code, 
(Mill.  &  V.)  {  3347.  It  will  be  observed  in 
that  case  the  court  was  dealing  with  the 
powera  of  a  married  woman  with  a  separate 
estate,  where  her  power  of  disposition  was 
not  withheld  in  the  deed  of  settlemait, 
which  is  an  entirely  different  question  from 
that  i»«saited  in  case  at  bar,  in  which  the 
married  woman  is  expressly  authorized  to 
convey  as  if  she  were  a  feme  sole.  In  Rob- 
inson V.  Queen,  Judge  Folkes  referred  to  the 
fact  that  the  marriage  contract  in  that  case 
did  not  in  terms  give  the  married  woman 
the  ri^t  to  convey  as  a  feme  sole,  and  in 
this  respect  he  dlsUngnished  that  case  from 
the  case  of  Sherman  v.  Turpin,  7  Cold.  382. 
We  think  the  case  at  bar  is  controlled  by 
the  decision  of  the  court  in  Sherman  v.  Tur- 
pin, and  there  is  nothing  in  Robinson  t. 
'Queen  that  militates  against  this  view.  It 
having  been  determined,  then,  that  Mrs.  Pe- 
terson, under  her  deed  from  Parker,  was 
clothed  with  full  power  of  disposition  as  a 
feme  sole.  It  is  wholly  Immaterial  whether 
that  power  has  been  exercised  in  the  form 
of  an  executed  contract,  as  by  deed,  or 
whether  her  contract  is  simply  executory, 
as  in  this  case,  in  the  form  of  a  b<»d  for  ti- 
tle.    Affirmed. 


HOPSON  et  nx.  v.  FOWLKES  et  al. 
I'Snpreme  Conrt  of  Tennessee.    June  19,  1893.) 
Husband  and  Wifb  — Estate  bt  Entireties — 
Divorce— Eftect—Salb  on  Execdtion  aoainst 

HCSBAND  —  EjECTMBST    BT    WrFE— STATUTE    OF 

Limitations. 

1.  Where  land  is  owned  by  husband  and 
wife  by  entireties,  and  tliey  are  afterwards 
^vorced.  they  thereby  become  tenants  in  com- 
mon, and  the  entire  estate  does  not  vest  in 
the  Rurrivor  of  them  by  riglit  of  survivorship. 

2.  Where,  after  they  are  divorced,  the  land 
is  sold  on  execution  against  the  husband,  and 
the  purciiasers  talce  immediate  possession,  and 
hold  and  occupy  the  same  adversely  for  a  pe- 
riod of  more  than  seven  years,  an  action  of 
ejectment  by  the  wife  and  her  second  husband 
against  such  purchasers  is  barred  by  the  stat- 
ote  of  limitations,  though  it  was  commenced 
within  two  years  after  the  death  of  such  di- 
vorced husband,  rince  the  statute  runs  from 
the  date  of  such  sale  and  imssession,  and  not 
from  the  death  of  the  husband. 

Appeal  from  cbancety  court.  Dyer  coun- 
ty; H.  J.  livlngston,  Chancellor. 

Action  of  ejectment  by  W.  H.  Hopaon 
and  Mary  B.  Hopson,  his  wife,  against  H. 
L.  Fowlkes  and  OUbert  Ledsinger,  to  recov- 
er possession  of  certain  land.    From  a  de- 


cree for  defendants,  plaintiffs  appeal.    Af- 
firmed. 

J.  T.  Woodson  and  Draper  &  Parks,  for 
appellants.  Richardson  &  Coover,  for  appel- 
lees. 

McALISTBR,  J.  This  Is  an  ejectment 
bUl.  Complainants  seek  to  recover  a  tract 
of  land  consisting  of  800  acres,  situated  in 
Dyer  coimty.  Complainant  Mary  E.  Hop- 
son  was  formerly  the  wife  of  one  James 
Wilson,  to  whom  she  was  married  in  1854, 
and  during  said  marriage,  to  wit,  on  Sep- 
tember 8,  1856,  one  William  M.  Shlpp,  the 
father  of  Mary  B.,  conveyed  to  her  and  her 
then  husband,  James  Wilson,  Jointly,  the 
tract  of  land  In  controversy.  The  said 
James  Wilson  died  in  November,  1886,  and 
complainants  dalm  that  the  legal  title  to 
said  land  is  vested  in  the  said  Mary  B.  by 
right  of  siuTivorshlp,  the  land  having  been 
owned  by  her  and  her  then  husband,  James 
Wilson,  by  entireties.  It  should  be  stated 
in  this  connection  that  said  Mary  B.  was 
divorced  from  the  said  James  Wilson  on  the 
30th  October,  1860,  and  on  the  18th  of 
March,  1861,  she  intermarried  with  W.  H. 
Hopson,  bet  present  husband.  It  further 
appears  that  on  January  4,  1860,  the  land 
in  controversy  was  attached  by  creditors  of 
the  said  James  Wilson,  and,  under  proper 
decrees  of  the  chancery  court  of  Dyer  coun- 
ty, it  was  sold  to  the  defendants,  Fowlkes 
and  Ledsinger.  The  defendants  therefore 
claim  title  to  said  la^  as  purchasers  at 
that  Judicial  sale,  under  the  decrees  of  the 
chancery  court  vesting  title  In  them,  and 
by  continuous  adverse  xwssession.  Respond- 
ents say  they  are,  and  all  the  time  have 
been,  since  the  date  of  the  confirmation  of 
sale,  the  owners  in  fee  of  said  tract  of  land, 
holding  and  claiming  the  same  openly 
against  all  persons.  Respondents  plead  the 
statute  of  Umltatlons  of  seven  years,  and 
they  rely  on  said  adverse  claim  of  title  and 
possession  of  more  than  seven  years  as  a 
complete  defense  to  said  action.  The  chan- 
cellor pronounced  a  decree  In  favor  of  de- 
fendants, and  complainants  have  appealed. 

It  appears  from  the  record  that  the 
fendant  H.  L.  Fowlkes  and  P.  C. 
Ledsinger,  the  ancestor  of  defendant  Gil- 
bert Ledsinger,  purchased  this  land  at  the 
sale  in  the  case  of  Ingram  and  Allen  Walker 
against  James  Wilson,  and  that  on  the  24th 
of  January,  1861,  a  decree  was  rendered 
confirming  the  sale,  divesting  title,  and  vest- 
ing the  same  in  the  purchasers. 

It  further  appears  that  said  purchasers 
went  into  immediate  possession  of  the  land, 
inclosed  It  with  fences,  erected  improve- 
mmts  thereon,  and  have  remained  in  con- 
tinuous and  adverse  possession  of  the  same 
up  to  the  institution  of  the  present  suit, 
which  was  commenced  on  the  12th  Novem- 
ber, 1888,— about  26  years  after  the  defend- 
ants ptuvhased  and  took  possession  of  said 
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la&d.  Under  tite  operation  of  the  first  sec- 
tion of  the  act  of  1819,  c.  28,  (MiU.  &  T. 
Code,)  i  3459,  an  adverse  possession  of  seven 
years  under  a  deed,  grant,  or  otlier  titie 
purporting  to  convey  the  fee,  not  only  bars 
the  remedy  of  the  party  out  of  possession, 
but  vests  the  purchaser  with  a  good  and 
indefeasible  title  in  fee  to  the  land  described 
in  his  assurance  of  title.  Under  tiie  second 
clause  of  the  first  section  of  said  act  (Mill. 
&  V.  Code,  i  aUdOt  it  is  provided,  viz.:  "And, 
on  the  other  hand,  any  person,  and  those 
claiming  under  him,  neglecting  for  the  said 
term  of  seven  years  to  avail  themselves  of 
the  benefit  of  any  title,  legal  or  equitable, 
by  action  at  law  or  in  equity  effectually 
prosecated  against  the  person  in  possession, 
as  in  tfte  foregoing  section,  are  forever 
barred."  The  second  section  of  said  act  of 
1819  (Mill.  &  v.  Oode,  »  34S1)  provides, 
via.:  "No  person,  or  any  one  claiming  under 
iiim^  Aail  have  any  action,  either  ftt  law 
or  ilk  equity,  for  any  lands,  tenements,  or 
hereditamentB,  but  within  seven  years  after 
the  right  of  action  has  accrued."  Under 
the  proof  in  this  case  the  defendants  are 
protected  by  each  and  all  of  the  provisions 
of  the  statute^  milesB  it  appears  that  the 
comidalnant  was  laboring  under  some  dis- 
ability that  exempted  her  from  its  opera- 
tion. 

It  is  insisted  on  behalf  of  complainant 
Mary  E.  that  the  defendants,  by  virtae  of 
tiieir  purcbaise,  only  acquired  such  interest 
as  her  former  bosbond,  James  Wilson,  had 
in  this  lajMl,  and  that^the  said  Jamos  Wilson 
having  died  on  the  8th  November,  1886, 
the  said  Mary  E.  then  became  entitled  to  the 
whole  estate  l^  right  of  survivorship^  It 
has  already  been  mentioned  tiiat  the  said 
Maiy  E.  was  divorced  from  her  fonaer  hus- 
band, the  said  James  Witeon,  on  the  30th 
October,  1860,  but  her  coonsol  Insist  that 
this  divorce  did  not  cbajige  the  nature  of 
her  estate  in  this  load,  which  she  still  con- 
tinued to  hold  by  tbe  entirety  with  the  said 
James  Wilson,  with  the  contingent  right  to 
the  whole  estate  in  the  event  she  survived 
lUm.  It  is  insisted  tltat  her  right  of  posses- 
sion and  the  devohttion  of  the  title  did  not 
accrue  until  the  death  of  the  said  James 
WUson,  and  that  she  is  not  afTected  by  the 
lapse  of  time,  and  the  statute  of  limltation& 
It  will  be  reniembei-ed  that  the  decree  of  di- 
\'0)'ce  was  pronouni^ed  on  the  30th.  Octo- 
ber. ISGO,  which  was  prior  to  the  purcha«e 
by  the  defendants  at  the  cbanceiy  sale, 
which  occurred  on  the  24th  Jajmaxy,  ISOl. 
What,  then,  was  the  effect  of  the  divorce 
upon  the  tenure  of  complainants'  title  to 
Ibis  land.  In  the  case  of  Harrer  v.  Wall- 
nur,  80  111.  197,  the  supreme  court  of  Illiuois 
liad  occasion  to  consider  the  question  now 
before  us.  Judge  Walker,  hi  delivering  t£e 
opinion  of  the  court,  sniidl:  "Now  this  estate 
by  the  entireties  is  peculiar.  The  possesslan 
of  one  is  the  possession  of  both.  The  e»- 
tate  is  Joint  for  life,  and  descends  to  or 


rests  in  the  survivor  absolute  and  in  fee, 
and,  by  the  destruction  of  the  estate  of  one, 
it  inures  to  the  other.  Neither  can  hare 
partition,  nor  can  either  sell  the  estate  so 
as  to  ^ect  the  rights  of  the  other;  and, 
when  their  rights  to  the  property  are  in- 
Tuded,  a  suit  fbr  a  recovery,  for  ttie  Injury, 
or  fbr  the  property  must  be  joint,  because 
the  property  and  the  right  to  its  enjoyment 
are  Joint  daring  covert nre.  Then  appellee 
could  not  sue  for  and  recover  any  interest 
In  tlie  land  without  joining  her  husband  in 
the  action  until  the  coverture  ceased.  It  is 
unlike  tenants  in  comnioo,  whore  either  may 
sue  and  recover  for  an  injury  to  the  prop- 
erty, and  may  use  the  names  of  his  coten- 
ants.  What  effect,  then,  did  the  granting 
of  the  divorce  have  on  this  estate,  or  the 
rights  of  the  parties  therein?  Tbe  relatioB 
of  husband  and  wife  was  thereby  terminat- 
ed, and  with  it  all  marital  duties.  Their  in- 
terest and  duties  from  thenceforth,  as  re- 
lated to  eoch  other,  were  as  though  they 
never  existed.  The  estate  by  the  enttrptie* 
is  essentially  a  joint  estate,  ahhou?;h  It 
differs  In  one  or  two  particulars  therefrom. 
The  power  to  hold  Jointly  arose  from  tlie 
fart  that  they  were  married  when  the  con- 
veyance was  made.  Had  the  marrhige  noir 
existed,  the  parties  would  have  taken  a» 
tenants  in  common.  It  was  thot  circum- 
stance, and  that  alone,  which  gave  to  theu> 
the  joint  life  estate  and  the  right  to  joint 
possession.  When  the  very  tldng  which  by- 
operation  of  law  gave  them  a  joint  estate 
was  destroyed  by  operation  of  the  same  law, 
the  Joint  estate  ceased,  and  they  then  be- 
came vested  with  on  estate  per  my- as  ta>- 
ants  in  common.  They  by  tint  act,  and 
operation  of  law  flowing  from  It,  are  not 
jointly  entitled  to  possession,  but,  the  unity 
of  title  and  the  unity  of  estate  no  longer  ex- 
isting with  the  incidental  right  of  joint  pos- 
session, it  inevitably  follows  ttiat  they  thea 
become  tenants  in  common.  The  terminal 
tion  of  the  marriage  relation  having  wrought 
a  change  in  the  rights  of  the  parties  in  the 
estate,  the  courts  should  rather  bold  that 
the  change  is  broad  enough  to  convert  it 
into  an  estite  in  common,  than  to  hold  that 
whatever  change  was  made  it  left  the  right 
of  survivorship.  But,  on  principle,  we  are- 
satisfied  the  decree  of  divorce  had  the  effect 
to  make  them  tenants  in  common,  and  that 
appellees  thereby  became  entitled  to  parti- 
tion." See,  also,  BIsh.  Mar.  &  Div.  >  71«; 
Frcem.  Coten.  §  76.  We  are  not  without 
authority  on  the  question  in  this  state.  In. 
the  case  of  Ames  v.  Norman,  4  Sneed,  682, 
it  appeared  tliat  Ames  and  wife  were  seised' 
of  an  estate  in  the  land  by  entiretlea.  Sal* 
land  was  sold  at  execution  sale  in  satisfac- 
tion of  Judgment  against  the  huslMind,  and 
the  defendant  Norman,  as  a  creditor  of  Mrs. 
Ames,  afterwards  redeemed  the  land  from 
the  purchaser  at  said  sale.  After  Norman's- 
riie^ts  had  become  vested,  the  wife  of  Ames, 
the  original  Judgment  debtor,  procured  a  di- 
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vorce,  and  the  Queetlon  was  whether  the  in- 
terest or  title  of  the  purchaser  at  execution 
ule  was  subject  to  be  divested  or  in  any 
way  affected  by  a  subsequent  divorce  a 
vinculo  matrimonie  to  the  wife.  It  was  held 
that  the  subsequent  divorce  bad  no  effect 
whatever  upon  the  rights  of  such  purchaser. 
It  was  held  that  the  defendant,  by  his  pur- 
chase, became  invested  with  the  right  of  the 
husband  as  it  existed  at  the  time  of  the  sale; 
that  ia,  a  right  to  occupy  and  enjoy  the 
profits  of  the  land  as  owner  daring  the  joint 
lives  of  the  husband  and  wife,  subject  to 
the  contingency  that  if  the  complainant  sur- 
vives her  former  husband  his  estate  will 
then  terminate,  but  If  the  husband  survives 
be  will  become  absolute  owner  of  the  whole 
estate. 

The  case  at  bar  Is  to  be  dlff^entlated 
from  the  case  of  Ames  v.  Norman  in  this  im- 
portant partlcnlar:  that  In  the  present  case 
it  appears  that  the  wife  was  divorced  prior 
to  the  date  of  defendant's  purchase  and 
possession.  At  that  date  the  wife's  status 
was  that  of  feme  sole,  and  her  estate  in  this 
land  had,  by  operation  of  law,  been  changed 
from  one  by  the  entirety  to  a  tenant  in 
oommon.  That  Judge  McKinney,  who  de- 
livered the  opinion  of  the  court  in  Ames  v. 
Norman,  recognized  this  distinction  is  ap- 
parent from  the  following  langnaga  We 
quote  from  his  oi»lnion,  vis.:  "As  one  of  the 
necessary  results  of  the  unity  of  person  in 
husband  and  wife.  It  has  always  been  held 
that  where  an  estate  Is  conveyed  or  devised 
to  them  Jointly  they  do  not  talce  in  joint 
tenancy.  CoBstituting  one  legal  person,  they 
cannot  be  vested  with  separate  or  separable 
Interests.  They  are  said,  therefore^  to  take 
by  entireties,  that  is,  each  of  them  Is 
seised  of  the  whole  estate,  and  neither  of  a 
Iiart.  If  the  rights  of  nusband  and  wife  In 
relation  to  an  estate  held  by  entireties  are 
not  altered  by  the  decree  declaring  the  di- 
vorce, what  becomes  of  the  jotait  estate? 
What  are  their  respective  rights  in  the 
future  in  regard  to  it?  They  are  no  longer 
one  legal  person;  the  law  Itself  has  made 
them  twain.  They  are  no  longer  capable  of 
holding  by  entireties.  The  relation  upon 
which  that  tenanciy  depends  hits  been  des- 
troyed. The  one  legal  person  has  been  re- 
solved by  Judgment  of  law  into  two  distinct 
individual  persons,  having  in  the  future  no 
relation  to  each  other;  and  with  this  change 
of  their  relation  must  necessarily  follow  a 
coiTesponding  change  of  the  tenancy  depen- 
dent upon  the  previous  relation.  As  they 
cannot  long»'  bold  by  a  Joint  seisure,  they 
must  hold  by  moieties.  The  law,  in  destroy- 
big  the  unlQr  of  parson  between  them,  has, 
by  necessary  consequence,  destroyed  the 
unity  of  seisin  in  respect  to  their  joint  e»- 
tate,  for.  Independent  of  the  matrimonial 
union,  this  tenancy  cannot  exist." 

We  think  these  principles  are  condnslTe 
of  this  case.  The  decree  of  divorce,  while 
It  «erer<Ml  the  unity  of  person  of  James  and 


3Iary  B.  Wilson,  also  severed  tfaeir  nnlty  of 
estate  in  this  land,  malcing  them  tenants  In 
ccmmon.  That  decree  also  removed  the  dis- 
ability of  Kaiy  K.  as  a  married  woman, 
and  left  her  free  to  institute  proceedings 
fbr  a  partition  of  this  land,  or  otherwise  to- 
assert  her  rights  therein.  She  neglected  to 
take  any  steps,  and  the  bar  of  the  statute 
was  complete  when  the  present  suit  was 
instituted.  It  may  be  remarked,  In  conclu- 
slMi,  that  the  whole  groundwork  of  com- 
plalnantB'  bill  Is  based  upon  ttte  assumption 
that  complainant  Mary  E.  was  not  a  party 
to  the  original  attachment  snlt,  and  had  no 
notice  of  those  proceedings.  This  assump- 
tion is  earnestly  controverted  by  the  defend- 
ants. We  do  not,  however,  decide  that  ques- 
tion, as  it  is  wholly  ImmaterioL  The  title 
of  Mrs.  Hopson  having  been  extinguished, 
and  her  remedy  barred  by  operation  of  the 
statute,  the  decree  of  the  chancellor  is  af- 
firmed. 


POOIj  et  ni.  v.  MAYOR,  ETC.,  OP  CITY 

OP  JACKSON, 

(Supreme  Court  of  Tennessee.    June  22,  1893.> 

Mdnicipal    Cobporatioks  —  Defective    Bidb- 
WALKS — Notice  —  Actios   fob   Ixjckies— Eri- 

DENCB  —  iNBTHUCTIOMa  —  ArPEAL  —  AsSlONMKNr 

or  £kror. 

1.  An  assignment  of  error  that  "tlie  ver- 
dict is  against  the  evidence,  which  largely  pre- 
ponderates against  the  finding  of  the  jury.'*" 
presupposes  that  there  is  evidence  to  support 
the  verdict,  and  is  not  well  taken. 

2.  In  an  action  against  a  city  for  personal 
injuries  caused  by  a  defective  sidewalli,  the 
court  properly  excluded  evidence  by  plaintliT 
as  to  where  she  obtained  money  to  bni'ld  cer- 
tain houses  which  another  witness  stated  he- 
had  helped  to  build  for  her. 

3.  Evidence  that  the  walk  where  the  injury- 
oecnraed  "was  laid  In  the  ordinary  way  wnllis 
were  laid  in  the  city,"  and  that  "the  planks, 
were  laid  of  good,  sound  timber,  usual  and 
CTistomnr.v."  was  competent. 

4.  Where  the  qnestion  at  issne  is  as  to 
constructive  notice  to  defendant  of  the  condi- 
tion of  the  walk,  it  is  not  error  to  permit  wit- 
nesses to  state  whether  or  not  the  walk  waa 
in  an  apparently  safe  condition  at  and  before 
the  time  of  the  accident,  when  they  examined: 
It,  when  the  evidence  is  limited  by  the  court 
to  such  issue. 

6.  A  city  is  not  an  insurer  against  acci- 
dents on  Its  walks,  but  is  only  bound  to  use- 
ordinary  care  and  attention  to  keep  them  In  a 
reasonably  safe  condition  for  persons  using 
them,  while  exercising  reasonaole  care  and 
caution. 

Ok  If  there  was  a  defect  in  the  wallt,  and 
some  officer  or  agent  of  defendant,  whose  duty 
it  was  to  keep  or  see  the  streets  were  kept  in 
repair,  saw  It,  or  some  one  informed  either  of 
them  of  its  existence,  snch  facts  constituted- 
actual  notice  to  defendant  of  the  condition 
of  the  walk. 

7.  If  there  was  a  defect  In  the  walk, 
which  was  so  patent  as  to  be  generally  noticed" 
by  persons  passing  ov«  it,  and  this  continued 
for  such  a  length  of  time  prior  to  the  accident 
as  that  it  might  be  reasonably  Inferred  that 
some  officer  or  employe  of  defendant,  whose- 
dutj  it  was  to  keep  the  streets  in  repair,  had 
notice  of  such  defects,  such  facts  constituted' 
constructive  notice. 

8.  Plaintiff  has  no  ground  for  complaint 
where   the    court    charged    that    if   the   proof 
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flhowed  that  the  walk  was  originally  defective, 
and  BO  remained  nntil  the  time  of  the  accident, 
no  notice,  either  actual  mr  congtructive,  waa 
necessary  to  render  defendant  liable. 

9.  Where  the  charge  of  the  court  ia  cor- 
rect, and  covers  fully  the  entire  case,  it  is 
not  error  to  refuse  requests  which  are  em- 
'braced,  so  far  as  correct,  in  the  charge  given. 

Appeal  from  circuit  court,  Madison  county; 
L.  S.  Wood,  Judge. 

Action  by  £.  O.  Pool  and  wife  against  the 
mayor  and  aldermen  of  the  dty  of  Jack- 
son for  personal  injuries  caused  by  a  defect- 
ive sidewalk.  From  a  Judgment  entered  on 
tlie  verdict  of  a  Jury  in  favor  of  defendant, 
plaintiffs  appeal.    Affirmed. 

Haynes  &  Hays,  for  appellants.  Oamtfaers 
&  l^Iallony  and  McCorry  &  Bond,  tor  appel- 
lees. 

BRIOHT,  Special  Judge.  OThis  is  an  action 
for  damages  against  the  city  of  Jackson, 
Tcnn.,  brought  by  plaintiffs,  for  alleged  in- 
juries to  Hnt.  Pool,  by  having  her  arm 
broken,  etc.,  being  thrown  down  by  a  de- 
fective plank  walk.  The  damages  claimed 
iu  the  declaration  are  (10,000.  There  are 
three  counts  in  the  declaration,  setting  forth 
the  cause  of  action  with  great  minuteness. 
The  first  count,  in  short,  Is  for  wrongfully 
and  negligently  suffering  a  dangerous  hole 
to  be  and  remain  on  and  across  College 
street,  etc.,  and  to  be  out  of  repair,  with  notice 
to  the  city,  etc.  The  second  count,  same 
.ns  first,  but  adding  "without  lights,"  etc. 
The  third  count,  same  as  first,  but  adding 
allegations  "that  defendants  did  negligently 
build,  construct,  and  place  down  the  defect- 
ive foot  crossing,"  eta  The  defendant 
pleaded  not  guilty,  and  issue  Joined  on  the 
plea. 

This  cause  has  been  tried  three  times: 
First  time,  at  the  May  term  of  1891  of  clr^ 
cult  court  Verdict  for  defendant.  A  new 
trial  was  granted  by  the  trial  Judge  on  ac- 
count of  Improper  conduct  of  the  Jury,  The 
second  trial  was  had  at  the  September  term, 
1891,  of  said  court,  and  resulted  in  a  verdict 
and  judgment  for  |3,000  In  favor  of  the 
plaintiffs,  which  was,  on  appeal  to  this  court 
by  the  defendant,  reversed  and  remanded  for 
errors  as  set  out  in  the  opinion  of  this  court, 
iby  Justice  Lea,  reported  In  91  Tenn.  448  et 
seq.,  19  S.  W.  Sep.  324.  The  cause  was  again 
tried  at  the  January  term,  1893,  of  the  cir- 
cuit court,  and  resulted  in  a  verdict  for  the 
■defendant.  Plaintiffs'  motion  for  a  new  trial 
being  overruled  by  the  court,  an  appeal  In 
■eiTor  was  prayed  for  and  granted  to  this 
court,  and  is  before  us  for  determination. 
The  plaintiffs  have  assigned  numerous  er- 
rors. 

The  fliBt  error  assigned  is  that  "the  court 
erred  in  not  granting  a  new  trial  on  the 
facts;  that  the  verdict  is  against  the  evi- 
dence, which  largely  preponderates  against 
the  finding  of  the  Jury."  This  aasignment  of 
error  is  not  well  taken.  It  does  not  state 
there  is  no  evidence  to  support  the  verdict. 


but  presupposes  that  there  is  evidence  to 
support  the  verdict,  of  the  Jury;  and  there 
is  ample  evidence,  found  in  the  record,  to 
support  the  verdict. 

The  second  assignment  of  en-or  is  that 
"tlje  court  erred  in  sustaining  defendant's 
exceptions  to  plaintifTB  testimony  as  to  bor- 
rowing money  from  the  buUding  and  loan 
association,  etc.,  with  which  to  buUd  certain 
houses."  Witness  Haughtou,  in  Ills  cross- 
oxamination,  in  stating  for  whom  he  had 
worked,  stated  he  had  worked  for  Mrs.  Pool, 
and,  among  othei'  work  done  for  her,  he 
had  helped  to  build  three  houses  for  her. 
Mrs.  Pool,  while  on  the  witness  stand,  was 
asked  by  plaintiffs'  attorney  where  she  "got 
the  money  to  build  these  houses."  She  an- 
swered, ■•From  the  building  and  loan  associa- 
tion," which  was  objected  to  by  the  defend- 
ant, and  objections  sustained  by  the  court, 
and  this  is  assigned  as  error.  This  testimony 
was  clearly  irrelevant,— not  tending  to  eluci- 
date any  Issue  In  the  case,— and  wholly  im- 
material, and  was  very  properly  excluded  by 
the  court 

The  third  assignment  of  error  Is  in  over- 
ruling plaintiffs'  exceptions  to  the  admission 
of  the  testimony  of  John  W.  Gates,  J.  T. 
Beveridge,  S.  C.  Lancaster,  H.  O.  Irby,  W.  O. 
Gnaon,  H.  C.  Jameson,  .1.  H.  Duke,  John  T. 
Stark,  L.  R  Shelton,  W.  P.  Price,  and  G. 
H.  Ramsey.  Gates  testified  that  this  walk, 
where  the  injiuy  was  aUeged  to  have  occur- 
red, "was  laid  In  the  ordinary  way  walks 
were  laid  in  the  city."  Beveridge  testified 
that  the  "planks  were  laid  of  good,  soimd 
timber,  usual  and  customary."  This  testi- 
mony was  not  Incompetent.  It  was  only  in- 
tended by  this  to  show  that  the  walk,  when 
originally  laid,  was  not  defectively  done, 
and  that  this  walk  was  laid  like  all  other 
walks  of  the  city,  and  of  good,  sound  timber, 
etc.  We  have  very  carefully  read  the  testi- 
mony of  these  witnesses,  and  can  find  no  real 
objections  to  their  testimony,  as  admitted  by 
the  court  Much  of  their  testimony  was,  ui>on 
objections  of  the  plaintiffs,  excluded  by  the 
court  from  the  Jury.  The  controversy  Just 
here  was  an  attempt  on  the  part  of  the  plain- 
tiffs to  fix  constructive  notice  upon  the  de- 
fendant that  the  said  sidewalk  was  out  of 
repair,  and  that  the  defect  In  It  was  of  such 
a  nature  and  duration  as  to  give  construct- 
ive notice  of  same  to  the  defendant;  and, 
to  rebut  the  contention  of  constructive 
notice,  this  testimony  was  admissible.  It  is 
not,  nor  does  It  assume  to  be,  an  opinion 
whether  the  walk  was  safe  or  unsafe.  The 
testimony  complained  of  was  the  question 
put  to  these  witnesses:  "State  whether  or 
not  the  walk  was  in  an  apparently  safe  con- 
dition at  and  before  the  time  of  the  acci- 
dent, when  you  examined  it"  It  was  com- 
petent to  prove  that  the  sidewalk  was  In 
an  apparently  safe  condition  at  and  before 
the  time  of  the  accident  in  order  to  show 
tliat,  from  its  apparent  condition,  the  defend- 
ant would  not  be  chargeable  with  construct- 
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ire  notice  of  its  being  defective  or  out  of 
'repair;  and  for  tbls  purpose  It  was  admissi- 
ble, and  80  limited  and  admitted  by  the 
<-ourt.  Whart  Bv.  §  512;  Stevens,  B3v.  8 
103;  City  of  Indianapolis  v.  Hufler,  SO  Ind. 
235;  Bennett  v.  Meehan,  83  Ind.  606.  mils 
conrt.  In  this  case,  in  91  Tenn.  4S7,  19  S.  W. 
Kcp.  326,  said:  "Tlie  corporation  is  not  re- 
quired to  take  up  and  examine,  from  time 
to  time,  all  the  plank  walks  in  the  dty,  lying 
on  the  grocnd,  when  the  same  are  appar- 
ently In  good  condition."  Tlie  court  further 
said  In  that  case:  "A  corporation  may  be 
liable  tor  latent  defects  over  dangerous  struc- 
tures, or  over  dangerous  places,  and  the 
same  should  be  Inspected  from  time  to  time, 
but  this  cannot  apply  to  a  plank  sidewalk 
•on  the  ground."  Id.  We  therefore  overrule 
this  assignment  of  error. 

The  fourth  assignment  of  error  Is  In  re- 
gard to  the  charge  of  the  court,  as  follows: 
"The  defendant  la  not  an  insurer  against  ac- 
cidents upon  its  streets  and  sidewalks,  but 
is  bound  to  keep  them  in  a  reasonably  safe 
condition,  but  not  absolutely  so.  Its  duty 
is  only  to  see  that  sidewalks  and  streets  are 
reasonably  safe  for  persons  traveling  on 
them,  while  exercising  ordinary  care  and 
caution.  It  is  only  bound  to  use  ordinary 
care  and  attention  to  keep  its  streets  and 
sidewalks  In  a  reasonably  safe  condition  for 
persons  traveling  in  the  ordinary  modes,  by 
night  as  well  as  by  day,  while  exercising 
reasonaUe  care  and  caution."  This,  when 
taken  In  connection  with  the  whole  charge, 
la  not  erroneous.  It  is  almost.  If  not  quite, 
the  Identical  charge,  on  this  point,  given  in 
this  case  heretofore,  which  was  passed  upon 
and  approved  by  this  court  91  Tenn.  457, 
19  S.  W.  Rep.  324.  See,  also,  DilL  Mun. 
Corp.  (2d  Ed.)  S  789. 

The  charge  of  the  court  upon  actual  and 
cmstmctive  notice  is  assigned  as  error. 
Upon  these  poinds  the  coiut  charged  the 
Jury  as  follows:  "By  'actual  notice'  is  meant 
that  if  there  was  a  defect  in  the  sidewalk, 
and  some  member  of  tbu  board  of  mayor 
axid  aldermen,  or  some  agent  or  employe  of 
the  defendant,  whose  duty  it  was  to  keep, 
-or  see  the  streets  were  kept.  In  repair,  saw 
it,  or  that  some  one  notified  or  informed 
them,  or  some  of  them,  of  its  existence." 
The  ooort  charged  as  to  constructive  notice 
-as  foDows:  "By  'constructive  notice'  Is 
meant  that  if  there  was  a  defect  in  the  side- 
walk, and  that  the  defect  was  so  patent 
and  obvious  as  to  be  generally  noticed  by 
persons  passing  over  it,  and  thus  continued 
to  exist  for  such  a  length  of  time  prior  to 
the  time  of  the  alleged  accident  as  that  It 
adgbt  be  reasonably  Inferred  that  some 
members  of  the  board  of  mayor  and  alder- 
men, or  employe  of  defendant,  whose  duty 
it  was  to  keep  the  streets  in  repair,  had  no- 
tice of  such  defects."  Tlie  court  further 
charged  the  Jury  that  "if  the  proof  should 
»how  that  the  sidewalk  where  Mrs.  Pool  was 
iiiirt  was  originally  put  down  in  a  defective 


condition,  and  so  remained  in  that  condition 
from  the  time  it  was  first  put  down  until 
Mrs.  Pool  was  Injured,  then  no  notice, 
either  actual  or  constructive,  was  neces- 
sary to  defendant,  for,  if  thus  defectively 
constructed,  the  defendant  would  be  charged 
with  notice  from  the  time  of  its  original  de- 
fective o<mstruction."  The  charge  of  the 
court  as  to  actual  and  ccmstructive  notice  is 
correct,  and  he  properly  defines  same,  and 
explains  it  in  a  plain  manner,  to  the  Jury, 
so  that  they  can  easily  understand  it.  On 
these  points  the  charge  is  an  apt  statement 
of  the  law  on  the  subject,  and  is  well  sup- 
ported by  principle  and  authority,  as  is  also 
the  charge  as  to  original  defective  construc- 
tion of  the  sidewalk.  He  tells  the  Jury  tliat 
if  the  sidewalk  was  originally  put  down  in 
a  defective  condition,  and  so  remained  In 
that  condition  from  the  time  It  was  first  put 
down  until  Mrs.  Pool  was  injured,  then  no 
notice,  either  actual  m:  constructive,  was 
necessary  to  defendant,  for,  If  thus  defect- 
ively constructed,  the  defendant  would  be 
charged  with  notice  from  the  time  of  its 
original  defective  conatruction.  This  is  cer- 
tainly correct,  and  is  the  law. 

The  fifth  and  last  assignment  of  error  is 
based  upon  the  refusal  of  the  court  below 
to  give  the  special  instructions  as  requested 
by  the  plalntlfl.  Hie  charge  of  the  court 
is  very  full  and  comprehensive,  covering 
fully  the  entire  case,  and  is  a  fair  and  cor- 
rect exposition  of  the  law  governing  the 
case,  leaving  to  the  Jury  to  pass  upon  the 
facts,  appljring  the  plain  rules  of  law,  as  laid 
down  by  tiie  court,  to  the  facts  of  the  case. 
Most  of  the  special  requests— at  least,  those 
at  aU  applicable  to  the  facts  of  the  case- 
had  already  been  embraced  in  the  cbarge 
of  the  court  The  others,  for  obvious  rea- 
sons, should  not  have  been  given. 

It  Is  unnecessary  to  discuss  the  evidence. 
This  was  a  matter  for  the  Jury  to  wdgh  and 
consider.  This  they  have  done.  The  plain- 
tiffs, upon  a  fuU,  fair,  and  correct  charge  of 
the  court,  and  without  error  in  the  admis- 
sion or  rejection  of  testtrnmy,  have  sub- 
mitted th^r  case  to  a  Jury,  and  they  have 
found  the  issue  Joined  in  favor  of  the  de- 
fendant They  have  had  a  fair  and  im- 
partial trial,  and  the  Jury  has  returned  a 
verdict  in  favor  of  the  defendant,  which  ver- 
dict is  wdl  supported  by  the  evidence. 
All  of  the  assignments  of  error  of  plaintiffs 
will  be  overruled.  Tliere  is  no  error  in  the 
record,  and  the  case  will  be  affirmed,  with 
costs. 


STATE  ex  rcl.  SIMON  v.  DAVIS. 
(Supreme  Court  of  Tennessee.     May  24,  1893  t 

DlSBABHSKT  OV  ATTORNBTS  —  JURISDICTION  OF 
COOBT  —  PrOOEDCRB  —  TBIAI'  BT  jDKr  —  Evi- 
DBNCE. 

1.  Since  Mill.  &  V.  Code.  {  4745,  provides 

that    "the    several   courts    of   this    state   may 
strike  from  their  rolls    *    •    •    any  practicing 
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•ttomejr  or  cotiasel  npon  pvideoce  satisfuctorr 
to  the  court,  that  he  has  been  guilty  of  sncn 
misdemeanor,  or  acts  of  immorality  or  impro- 
priety as  are  inconsistent  with  the  character 
or  incompatible  with  the  faithful  discharge  of 
the  duties  of  his  profcgaiou,"  an  attorney  may 
be  disbarred  for  misconduct  independent  of  the 
provisions  of  sections  4300  and  4363,  which 
provide  summary  proceedings  for  striking  from 
the  roll  of  attorneys  one  wbo  fails  to  ac<;oinit 
for  money  received  in  bis  professional  capacity, 
on  motion  of  the  aggrieved  client,  after  secur- 
ing a  judgment,  and  the  return  of  an  execution 
thereon  nnsatisiSed. 

2.  The  court  has  Jarisdietion  to  try,  wHfc 
a  view  to  disbarment,  charges  against  an  at- 
torney of  mi&conduct  in  oQice.  without  the  in- 
tervention of  a  jury. 

3.  In  a  prosecution  against  an  attorney  for 
appropriating  to  his  own  use  money  received 
from  a  client  to  be  paid  on  a  certain  judgment, 
defendant  denied  receiving  the  money.  The 
complaining  witness  testified  that  he  gave  the 
moaey  to  defendant  on  a  certain  day,  hut  re- 
ceived DO  receipt  therefor.  Another  witness 
for  the  prosecution  testified  that  he  was  pres- 
ent, and  that  defendant  gave  a  receipt  to  com- 
^ainaat  for  the  money.  Held,  tliat  parol  eri- 
dence  of  the  paymeot  to  defendant  was  admis- 
sible, without  further  acoountiDS  for  the  ab- 
sence of  the  receipt. 

4.  On  appeal  in  Rnmmery  proceedlniiB  for 
th*  disbarment  of  an  attorney,  tried  to  tiie 
court  without  a  jury,  the  cause  will  be  tried 
de  novo  in  the  supreme  court. 

Appeal  from  circuit  court,  Shelby  county; 
Ii.  H.  Ester,  Judge. 

Fetitiou.  In  the  luune  of  t2ie  state,  at  the 
relation  of  Nathan  Sinion,  against  Ralph 
Davis,  praying  the  dlsbai-ment  of  defendiuit 
from  practicing  as  an  attorney  at  law  in  the 
courts  of  the  state.  From  a  Judgment  grant- 
ing the  petition,  defendjint  appeals.  Af- 
firmed. 

Holmes  CummlBS,  Bates  A  Fentress,  and 
Ualone  &  Malone,  tor  appdlanb  Truly  * 
WtU^t,  Ii.  Lebmam,  and  J.  M.  Oreer,  for  ap- 

McALJSTEB,  J.  This  is  a  proceeding  In 
the  name  of  the  state,  on  the  relation  of 
Nathan  Simon,  cotnmenced  in  the  circuit 
oourt  of  Shelby  county,  against  Saris,  fbr 
the  purpose  of  having  biro  dlsbaired  as  a 
practicing  attorney  In  the  courts  of  the  state 
o<  Tennessee.  The  specific  gixxinds  upon 
which  disbarment  Is  moved  are  thus  set 
forth  in  the  petition,  via.:  "That  In  the  year 
18—  one  Lachmnn  was  indicted  In  the  crim- 
inal court  of  8hdl)y  coimty  for  the  crime  of 
arson,  and  Nathan  Simon  became  a  surety 
on  his  ban  bond  in  the  penalty  of  fire  thou- 
sand dollars.  The  sold  Lncliman  was  found 
guilty  of  said  diarge,  and  the  Jury  fixed  his 
punUhment  at  eight  years  in  the  state 
prison.  Pending  a  motion  for  a  new  trial, 
Lnchman  forfeited  his  bond,  and  became  a 
fugitive  from  Justice.  Such  proceedings 
were  had  that  Judgment  final  was  rendered 
against  the  said  Nathan  Simon  and  his  co- 
surety on  the  bail  bond  In  the  sum  of  five 
thousand  dollars.  Petitioner,  desiring  to  be 
relieved  of  said  Judgment,  retained  the  said 
Ralph  Davis  as  his  counsel  for  that  pnrpose. 
Petitioner  employed  Davis  on  the  14th  De- 


cember, 1B91,  and  paid  him  on  that  day, 
at  his  request,  a  retainer  ftee  of  two  hundred 
and  flfty  dollars.  At  a  later  date  petitioner 
paid  Davis  an  additional  fee  of  two  hundred 
dollars,  making,  in  the  aggregate,  the  sum 
of  four  hundred  and  flfty  dollars  paid  him 
In  fees  on  account  of  his  employment.  Th» 
petiUMi  further  recites  that  Davis,  shortly 
after  his  professional  emptoyment  as  afore- 
said. Informed  the  said  Simon  that  he  had 
succeeded  in  getting  tt»e  criminal  court  to^ 
agree  that  said  Judgment  might  be  settled 
for  the  smn  of  twenty-two  hundred  and 
flfty  dollars,  and  believing  this  statement 
to  be  true,  asd  confiding  to  the  Integrity  of 
floid  Davis,  that  Simon,  from  time  to  time, 
paid  over  to  Davis  the  sum  of  twentj--two 
hundred  and  flfty  dollars.  Petltloow  fnr- 
ther  states  that,  after  he  had  delivered  th& 
said  sum  of  twenty-two  hundred  and  flfty  dol- 
lars to  the  said  Davis,  for  the  purposes  and 
on  the  representations  aa  aforesaid,  Davis 
assured  petitioner  that  this  money  had  been 
applied  to  the  paymMt  and  satisfaction  of 
said  Judgmait,  and  that  the  same  had  there-  • 
by  been  canceled  and  fully  discharged.  Pe- 
titioner charges  that  said  Judgment  has  not 
been  paid  or  sattsfled,  and  that  said  sum  of 
12,250  has  not  teen  applied  thereto,  bat  that 
of  this  simi  only  one  thousand  dollars  has 
been  so  applied,  and  the  balance  of  twelve 
hundred  (14250)  and  flfty  dollars  has  t>een 
misappropriated  by  said  Davis.  Petitioner 
further  avers  that  the  fact  of  this  misap- 
propriation of  pctltlonei^  money  was  re- 
cently pubhehed  in  the  newspapers  of  Mem- 
phis, which  fact  so  hifuriated  Davis  that  be- 
openly  and  publicly  declared  his  Intention  to 
have  execution  issued  against  your  petl- 
tk»er  on  said  Judgment  for  the  sum  of  four 
thousand  dollars;  that  on  the  30th  Jantiary, 
1893,  which  was  the  next  sncceedlng  busi- 
ness and  Judicial  day  after  said  threat  was 
made,  a  special  order  was  entered  In  said 
criminal  court  of  Shelby  county  tor  the  Is- 
suance of  an  execution  for  the  enforcement 
and  oollecdon  of  the  bstlanoe  of  said  Judg- 
ment, which  order  the  petition  charges  was 
caused  or  procured  to  be  made  by  said 
Davis,  and  this  In  violation  of  his  employ- 
mmt  and  professional  obllgntlons  as  an  nt- 
toniey." 

In  accordance  with  the  prayer  of  the  peti- 
tion, the  defendant,  Davis,  was  dted  to  ai>- 
pear  before  the  circuit  court  of  Shelby  coun- 
ty on  the  11th  Fefcruary,  1893,  and  show 
cause  why  he  should  not  be  stricken  from 
the  rolls,  and  not  be  pennltted  to  practice 
his  profession  In  any  court  of  reeord  in  this 
state.  The  defendant  appeared,  and  moved 
to  quash  the  petitiofn,  dtatlon,  etc.,  on  th» 
ground  that  the  matters  therein  stated  ar» 
not  suffident  in  law  to  warrant  his  disbar- 
ment, and  because  the  petition  and  motion 
to  disbar  were  premature,  and  becaiMe  the 
plaintllT  had  no  ri^t  to  maintain  the  cause, 
or  have  the  relief  prayed.  On  motion  of 
counsd  for  petitioner,  the  proceeding  wa» 
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amended  bo  as  to  stand  In  the  name  of  tbe 
state  of  Tennessee,  on  the  relation  of 
Nathan  simnn  against  Davis,  and  tbere- 
vtfxm.  the  court  overruled  the  defendant's 
motioB  to  quasb.  tlie  proceedings.  It  was 
tben  agreed  between  tbe  counsel  for  botb 
{ULrties  tbat  defatdant's  answer  need  not  be 
in  writing,  and  the  same  was  stated  to  h» 
not  guilty.  The  court,  after  hearing  the  ev- 
idence and  argument  of  counsel,  adjudged 
that  the  allegations  of  the  petition  had  been 
-established  by  the  proof,  whereupon  it  was 
further  ordered,  adjudged,  and  decreed  by 
the  court  that  the  defendant  'be  stricken 
from  the  rolls  as  a  practicing  attorney  of 
this  court  and  of  the  courts  of  the  state  of 
Tenneasee,  and  that  he  be  d^trived  of  his 
hoeoBe,  and  deprived  of  the  right  to  practice 
bis  profeesion  In  any  court  of  record  in  this 
state.  T^e  defendant  has  appealed,  and  we 
are  very  earnestly  pressed  to  reverse  this 
Judgment  on  account  of  various  ecrors  that 
are  assigned,  and  for  the  reason  ttiat  the 
weight  of  the  evidence  does  not  support  the 
finding  of  the  circuit  Judge. 

The  first  assignment  of  error  is  that  the  cir- 
cuit Judge  disregarded  in  his  findings  the  stat- 
ute relative  to  motions  against  attorneys  foe 
failing  to  account  for  money  received  in  their 
professional  capacity.  The  statute  referred 
to  is  section  4>360,  Mill.  &  Y.  Code,  as  fol- 
lows: "Judgment  may  In  Uke  manner  be  had 
in  favor  of  the  party  aggrieved  against  asj 
Attorney  in  this  state  upon  five  days'  notice 
for  any  money  collected  or  received  by  him 
in  that  capacity,  and  not  paid  over  on  demand 
by  the  person  entitled  his  agent  or  attorney." 
Section  43G3  further  provides,  viz.:  "Upon 
the  return  by  tlie  proper  officer  of  an  execu- 
tion issued  on  the  Judgment  recovered  under 
this  article  with  the  indorsement  thereon 
tluit  the  money  cannot  be  made,  or  not 
sufficient  property  of  the  d^endant  to  be 
found  to  malce  tJie  some,  it  is  the  duty  of 
the  court  to  strike  6U<^  delinquent  from  the 
roll  of  attorneys,  who  shall  thenceforward 
"be  disqualified  to  practice  la  tlie  courts  of 
this  stato  until  the  debt  is  paid."  The  In.- 
ststence  of  defendant's  counsel  is  that  the 
above  sections  of  the  Code  prescribe  the 
practice  and  set  forth  the  law  govemlog 
motions  against  attorneys,  and  that  no  mo- 
tion to  strike  from  the  rolls  or  disbar  an  at- 
torney can  be  entertained  unless  a  Judgment 
against  him  for  the  money  has  ficst  been 
-obtained,  execution  Issued  thereon,  and  re- 
turned nulla  l>ona.  The  argument  Is  that  it 
Is  nowhere  shown  or  alleged  that  any  notice 
had  heeu  sflven  to  Davis  to  account  for  the 
allege  shortage,  nor  had  any  judgment  been 
recovered  against  him  for  failure  to  pay 
over;  hence  it  is  claimed  that  the  action 
of  the  clrctiit  Judge  was  premature,  unau- 
thoriised,  and  illegal,  and  that  It  was  error 
In  the  court  to  refuse  to  quash  tlie  petition, 
dtition,  and  motion.  It  has  been  decided 
by  this  court  that  this  statute,  giving  a 
summary  remedy  by  motion  against  attorneys 


for  money  collected  In  a  professional  capaci- 
ty and  misappropriated,  is  a  substitute  for 
the  more  tedious  remedy  by  action  of  as- 
sumpsit, or  debt  at  common  law.  Jones  v. 
Miller,  1  Swan,  151.  The  primary  purpose 
of  the  statute  is  to  aSord  an  expeditious 
remedy  to  the  aggrieved  client  for  the  mis- 
appropriation or  nonpayment  of  his  money, 
and  the  suspension  or  disbarment  of  the  at- 
torn^ only  follows  his  failure  to  pay  the 
Judgment  against  him.  But  we  do  not  un- 
derstand this  statute  to  restrict  or  affect  In 
any  way  the  luherent  Jurisdiction  of  all 
courts  to  deal  with  its  officers  in  a  summary 
way  for  malpractice  or  misconduct  in  their 
official  chajracter.  Weeks,  Attys.  140;  Brooks 
V.  Fleming,  6  Bazt  337;  Smith  v.  State,  1 
Terg.  228.  This  power  of  disbarment  is 
not  exercised  by  the  courts  for  the  purpose 
of  enforcing  remedies  between  the  parties, 
but  to  protect  the  court  and  the  public 
against  the  official  ministrations  of  an  attor- 
ney guilty  «f  unworthy  practice  In  his  pro- 
fession. If  a  statute  were  necessary  to  en- 
able the  courts  to  exercise  this  Jurisdiction, 
it  Is  Btqiplled  by  section  4746,  MiU.  &  V. 
Code,  via.:  "The  several  courts  of  this  state 
may  strike  from  their  rolls  any  person  not 
authorised  to  practice  in  such  courts  and  also 
any  practicing  attorney  or  counsel  upon  evi- 
dence satisfactory  to  the  court,  that  he  has 
been  guUty  of  such  misdemeanor,  or  acts  of 
immorality,  or  impropriety  as  are  InconMst- 
ent  with  the  character  or  incompatible  with 
the  faithful  discharge  of  the  dutiat  of  his  pro- 
fession." Section  4746  provides:  "If  charges 
are  preferred  against  an  attorney  or  counsel 
to  any  court,  tliey  shall  be  reduced  to  writ> 
ing  and  a  copy  furnished  the  party  accused, 
who  may  appear  and  show  cause  against  the 
charges."  Section  4747  further  provides, 
viz.:  "The  person  stricken  from  the  rolls  un- 
der either  of  the  foregoing  sections  or  for 
other  good  cause  sliall  not  be  permitted  to 
practice  the  profession  in  amy  court  of  reo 
ord  in  this  state."  We  do  not  Agree  with 
coiHisel  for  defendant  that  the  court  below 
had  no  Jurlsdlctlom  of  this  comphdnt  for  the 
reason  that  there  hod  been  no  Judgment  for 
the  money,  execution  thereon,  and  return  of 
nulla  bona.  We  think  there  was  ample  Ju- 
risdiction, both  statutory  and  common  law. 

The  next  error  assigned  is  that  th«  trial 
was  by  the  court,  and  not  by  a  Jury.  It  -Is 
insisted  that  where  the  facts  are  disputed, 
and  the  evidence  is  conflicting,  the  only 
proper  method  of  trial  is  by  Jury.  It  may 
be  remarked,  la  the  first  place,  that  there 
was  no  demand  by  Davis  In  the  court  below 
for  a  trial  by  Jury.  Ordinarily,  this  failure 
to  demand  a  Jury  would,  as  a  m.ntter  of  law 
and  fact,  be  construed  as  a  wtUlngueas  on 
the  part  of  the  defendant  to  submit  the  mat- 
ters in  controversy  to  the  Judgmt^t  of  the 
court,  without  the  intervention  of  a  Jm-y; 
but  It  is  insisted  this  chaise  is  criminal  in 
Its  nature,  and  that  the  court  should  not  have 
assumed  to  strike  the  defendant  fl-om  the 
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rolls  aa  an  attorney  until  a  Jury  of  bis  peers 
bad  passed  upon  the  facts.  In  other  words, 
the  contention  Is,  the  charge  being  of  a  crim- 
inal nature,  and  the  facts  disputed,  the  cir- 
cuit court  was  without  Jurisdiction  until 
there  had  been  a  conviction  of  the  defendant 
by  a  jury  in  a  criminal  prosecution.  We  are 
of  opinion  that  the  great  weight  of  authori- 
ty is  opposed  to  this  contention,  and  ttiat 
a  proceeding  for  disbarment  is  tried  summa- 
rily by  the  court  without  a  jury,  and  that  a 
previous  conviction  of  the  criminal  offense  in- 
volved Is  not  necessary.  In  the  case  of 
Fields  V.  State,  Mart  &  Y.  168,  it  appeared 
that  Fields,  a  constable,  had  been  convicted 
in  the  lower  court  of  a  charge  of  extortion, 
and,  pending  his  appeal,  he  was  summarily 
suspended  or  removed  from  office  by  the 
county  court  It  was  held  that  a  previous 
conviction  was  not  necessary  to  enable  the 
court  to  suspend  from  office;  that  the  con- 
stitutional privilege  of  trial  by  Jury  for  crime 
does  not  apply  to  prevent  courts  from  punish- 
ing its  officers  for  contempt,  and  to  regulate 
them  or  remove  them  In  particular  cases; 
that  removal  from  office  for  an  Indictable  of- 
fense Is  no  bar  to  an  indictment;  that  It  is 
In  its  nature  dvil  and  collateral  to  any  crim- 
inal prosecution  by  indictment.  In  the  case 
of  Smith  V.  State,  1  Yerg.  228,  which  was  a 
proceeding  to  disbar  an  attorney,  this  court, 
through  Justice  Catron,  said,  viz.:  "The  prin- 
ciple is  almost  universal  In  all  governments 
that  the  power  which  confers  an  office  has 
also  the  right  to  remove  the  officer  for  good 
cause.  In  all  these  cases  the  tribunal  remov- 
ing is  of  necessity  the  Judge  of  the  law  and 
fact,  to  ascertain  whlcb  every  species  of  evi- 
dence can  be  heard,  legal  in  Us  character, 
according  to  common-law  rules,  and  con- 
sistent with  our  constitution  and  laws.  In 
this  case  there  was  no  previous  conviction  of 
the  offense  involved,— nothing  but  an  Indict- 
ment against  the  attorney  found  in  another 
state;  and  yet  this  court  held  that  the  court 
below  might  lawfully  proceed  with  the  case." 
Says  Mr.  Justice  Bradley  in  Ex  parte  Wall, 
107  U.  S.  273,  2  Sup.  Ot  Rep.  669,  viz.:  "It 
is  laid  down  in  all  the  books  in  which  the 
subject  is  treated  that  a  court  has  power  to 
exercise  a  summary  Jurisdiction  over  Its  at- 
torneys, and  to  punish  them  by  fine  and  im- 
prisonment for  contempt,  and  in  gross  cases 
of  misconduct  to  strike  their  names  from  the 
roll.  It  Is  held  in  tills  case  that  the  proceed- 
ing to  strike  an  attorney  from  the  roll  Is  one 
within  the  proper  jurisdiction  of  the  court 
of  which  he  is  an  attorney,  and  does  not  vio- 
late the  constitutional  provision  which  re- 
quires an  indictment  and  trial  by  Jury  in 
criminal  cases;  that  it  is  not  a  criminal  pro- 
ceeding, and  not  intended  for  pimlshment, 
but  to  protect  the  court  from  the  official 
ministrations  of  persons  nnflt  to  practice  as 
attorneys  therein;  that  such  a  proceeding  is 
not  an  invasion  of  the  constitutional  provision 
that  no  person  shall  be  deprived  of  life,  llber- 


ty,  or  property  without  due  process  of  law? 
but  that  the  proceeding  itself,  when  Institut- 
ed In  proper  cases.  Is  due  process  of  law. 
Justice  Bradley  In  this  case  draws  a  distinc- 
tion between  acts  charged  to  have  been  com- 
mitted by  the  attorney  in  his  profecBional 
character  and  acta  not  committed  in  such  of- 
ficial capacity,  and  holds  that  in  respect  to 
these  latter  acts  the  courts  wUl  not  strike 
his  name  from  the  roU  until  he  has  been  reg>- 
ularly  indicted  and  convicted,  but  that  evea 
tills  last  exception  to  the  rule  Is  not  an  in- 
flexible one."  It  follows  that,  under  the  au- 
thorities dted,  which  we  tlilnk  state  the 
true  rule  on  this  subject,  this  assignment  of 
error  must  be  overruled. 

The  next  assignment  is  that  the  circuit  Judge 
erred  in  not  allowing  the  motion  of  defend- 
ant to  compel  Harry  Simon  to  produce  the 
receipts  for  $2,2S0  alleged  to  have  been  paid 
Davis.  In  explanation  of  this  assignment 
of  error,  it  is  necessary  to  state  that  the  rela- 
tor, Nathan  Simon,  testified  on  the  trial 
that  he  made  certain  payments  in  cash 
and  by  notes  to  Davis,  amounting  to  f2,- 
250,  and  that  he  took  no  receipts  from  Da- 
vla  Harry  Simon,  brother  of  relator,  was 
Introduced  as  a  witness,  and  testified  ttiat 
he  was  present  at  the  meeting  on  the  30tb 
March,  1882,  and  that  Davis  wrote,  signed, 
and  delivered  to  Nathan  Simon  a  receipt  for 
$2,250,  covering  the  payment  of  $1,500  on  the 
17th  December,  1891,  and  the  two  notes  for 
$250  each,  and  $250  in  cash  delivered  to  Da- 
vis on  the  30th  March,  1892.  It  is  contended 
by  counsel  for  defendant  that  the  receipts 
themselves  were  the  best  evidence,  and,  on 
failure  to  produce  them,  or  accotmt  for  their 
absence.  It  was  error  to  allow  oral  proofs 
of  payment  of  such  moneys  to  defendant 
covered  by  such  receipt*  Davis  himself  tes- 
tified that  he  made  no  such  payments,  and 
hence  he  could  not  have  executed  such  a  re- 
ceipt as  that  described  by  Harry  Simon. 
The  theory  of  the  state  was  that  no  receipt 
was  in  fact  executed,  and  that  Harry  Simon 
was  In  error  in  so  stating.  The  state  of 
the  case,  then,  was  simply  tills:  that  a  wit- 
ness introduced  by  a  party  to  the  suit  states 
a  fact  differently  from  the  statement  of  the 
party  himself.  Is  the  party  bound  by  the 
statement  of  his  witness,  or  may  he  show  a 
different  state  of  facts  by  other  witnesses? 
While  a  party  cannot  ordinarily  discredit  his 
own  witness,  his  right  to  prove  facts  by  other 
witnesses  Inconsistent  with  those  stated  by 
his  witness  is  unquestioned.  2  Whart  Ev. 
{  549.  The  discrepancy  in  the  statements 
of  these  two  witnesses  simply  went  to  their 
credibility,  and  was  a  proper  matter  for  con- 
sideration in  determining  the  weight  of  their 
testimony.  It  was  clearly  no  ground  for  the 
exclusion  of  all  oral  proofs  of  payment  of  this 
money  that  one  of  the  witnesses  had  testi- 
fied that  a  receipt  was  given,  and  the  receipt 
itself  was  not  produced  or  its  absence  ex- 
plained.   The  witness  may  have  been  mls- 
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taken,  and  the  question  of  fact  was  for  the 
determination  of  the  court,  on  all  the  evi- 
dence submitted. 

The  remaining  questloD  to  be  considered  la 
-whether  the  finding  of  the  circuit  judge  la 
supported  by  the  evidence.  It  will  be  re- 
membered that  this  case  is  not  within  the 
rule  of  practice  established  by  this  court 
which  requires  the  affirmance  of  a  judgment 
pronounced  by  a  circuit  jud{;e,  without  the 
intervention  of  a  Jury,  when,  upon  an  ex- 
amination of  the  record,  any  material  evi- 
dence Is  found  to  Bupi>ort  It  This  is  a  sum- 
mary proceeding,  bearing  an  analogy  to  an 
action  for  the  removal  of  a  sheriff  or  other 
public  officer,  and  is  to  be  tried  by  this  court 
like  a  case  in  equity  de  novo,  requiring  a 
preponderance  of  the  evidence  on  all  dis- 
puted questions  of  fact  which  are  material 
to  support  the  judgment. 

Nathan  Simon,  the  tietitioner  In  the  case, 
was  introduced  as  a  witness  on  the  trial,  and 
testified  that  he  had  employed  Davis  as  his 
attorn^  In  the  matter  of  the  forfeited  ball 
bond  for  the  purpose  of  procuring  a  reduc- 
tion of  that  judgment;  that  I>avls  shortiy 
afterwards  informed  him  that  he  had  suc- 
ceeded in  getting  the  criminal  court  to  re- 
duce that  judgment  of  $5,000  down  to 
$2,250;  and  that  It  could  be  settied  by  the 
payment  ot  that  amount  Simon  testified 
that  at  a  later  date,  Davis  told  him  that  he 
must  at  once  pay  $1,500  on  the  judgment; 
that  thereupon  he  borrowed  $1,600  from  the 
Manhattan  Savings  Bank,  upon  the  pledge  of 
a  certificate  of  buUdlng  and  loan.assodatlon 
stock,  and  that  he  immediately  turned  over 
the  money  to  Davis,  who  promised  to  pay 
It  Into  the  criminal  court  on  that  judgment. 
Simon  admits  that  he  took  no  receipt  from 
Davis  for  the  money,  but  states  that  he  asked 
Davis  If  it  was  necessary  to  make  a  receipt 
for  this,  to  which  Davis  replied:  "No;  I  am 
going  to  call  on  you  for  seven  hundred  and 
fifty  dollars  later  on."  Simon  further  testi- 
fied that  this  money  was  paid,  over  to  Davis 
on  the  17th  December,  1891,  (the  same  day  It 
was  borrowed  from  the  Manhattan  Bank,) 
and  that  he  gave  Davis  the  money  between 
2  and  3  o'clo<^  In  the  aftemo(«,  according 
to  the  best  of  his  recollection.  The  wlt- 
noss  farther  states  that  three  days  afterwards 
Davis  told  him  he  had  paid  the  money  Into 
the  criminal  court  Simon  further  testified 
that  on  the  30th  March,  1892,  Davis  told  him 
he  wanted  $750  more  for  the  settiement  of 
the  judgment  and  on  that  day  he  paid  him 
$250  in  money,  and  delivered  to  lilm  two 
notes  for  $250  each,  which  were  indorsed  by 
Ills  brother  Harry  Simon.  Simon  produced 
in  evidence  a  dieck  dated  March  30,  1892, 
payable  to  himself,  for  $250,  stating  that  he 
drew  the  money  on  his  way  to  Davis'  office, 
an>l  paid  it  to  Davis,  as  already  stated.  Sl- 
m<.u  states  further  that  on  the  same  day, 
to  wn,  the  30th  March,  1802,  on  the  demand 
of  Davis,  he  executed  another  note  for  $200 
in  payment  of  balance  of  Davis'  fee,  having 


already  paid  him  on  the  14th  December,  1881, 
the  sum  of  $250.  The  two  notes  for  $250  each 
and  the  third  note,  for  $200,  were  all  dated 
March  30,  1882,  "payable  to  the  order  of 
myself,"  (N.  Simon,)  indorsed  by  Hany  Si- 
mon, and,  viz.:  "For  collection,  Ralph  Da- 
vis." Simon  testifies  that  those  notes  were 
all  paid  by  him,  (not  until  he  had  allowed 
two  of  them,  however,  to  go  to  protest,) 
and  that  Davis  £^>t  in  fees  and  money  to  be 
applied  on  the  judgment  the  sum  of  $2,700, 
and  that  of  this  amount  only  $1,000  had  been 
applied  to  the  payment  of  the  judgment. 
Simon  further  states  that  as  the  result  of 
having  charged  Davis  with  a  misappropria- 
tion of  this  money,  he  has  been  arrested, 
and  is  now  being  prosecuted  on  a  charge  of 
criminal  Hbdl,  and  that  an  execution  bad 
Issued  against  him  for  the  balance  of 
the  criminal  court  judgment  to  wit  the  sum 
of  $4,000,  and  that  his  store  was  in  the  handa 
of  the  sheriff  at  the  time  he  testified. 

Defendant,  Davia,  testified  in  his  own  be- 
half. He  admitted  his  professional  employ- 
ment by  Simon  to  secure  a  reduction  of  the 
judgment  on  tha  forfeited  ball  bond,  and 
the  payment  to  hlni  by  Simon  of  a  retainer 
fee  of  $250.  Davis  sUtes  that  he  obtained 
a  reduction  of  the  criminal  court  judgment 
to  $2,500,  but  admits  that  no  petition  was 
filed  by  him  in  the  case,  and  no  entry  of  the 
action  of  the  court  in  granting  the  reduction 
was  made  upon  tiie  minutes.  Davl^  testi- 
fies tiiat  he  reported  this  reduction  of  $2,50U 
to  Simon,  and  advised  him  to  settie  on  that 
basis;  that  Simon  told  him  he  did  not  have 
the  money;  that  he  liad  been  tr>-ing  to  make 
arrangements  to  borrow  some  money  from 
a  building  and  loan  assodation  on  some 
stock.  Defendant  testifies  that  he  told  Simon 
the  matter  would  have  to  be  fixed  up 
on  the  following  day,  at  12  o'clock,  and  that 
on  Hie  next  day  Simon  came  to  his  office 
without  the  money,  and  suggi^sted  to  Davis 
the  advisability  of  his  making  a  loan  to  him, 
(Simon.)  Davis  states  he  then  said  to 
Simon  he  tiiought  the  Judgment  could  be 
temporarily  suspended  for  $1,000,  and  that 
Simon  theu  asked  him  for  a  loan  of  $1,000. 
Davis  states  he  then  asked  Simon  what 
interest  he  could  pay.  and  Simon  replied  he 
would  give  him  $.i0  for  60  days.  Defendant 
testifies  he  then  sent  for  his  brother  David 
Davis,  who  was  credit  man  .at  B.  Lowen- 
stein  &  Bros.',  and,  upon  inquiry  in  respect 
to  Simon's  financial  standing,  his  brother 
told  him  Simon  was  indebted  to  a  number 
of  persons  and  to  B.  Lowenstein  &  Bros, 
for  $2,280,  but  tiiat  he  consider(.>d  him  good, 
as  he  had  an  interest  in  the  Simon  estate, 
and  his  brother,  he  says,  advised  him  to- 
m.oke  tiie  loan.  Davis  states  br  then  drew 
up  a  note  for  $1,050,  payable  60  days  after 
date,  and  Simon  signed  it;  that  witness  and 
his  brother  went  to  the  wholesale  depart- 
ment of  B.  Lowenstein  &  Bros.,  and  pro- 
cured a  package  of  $1,000  belonging  to  de- 
fendant from  a  safe  where  It  had  been  previ- 
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onsly  deposited.  Defendant  furtber  states 
that,  after  getting  hlo  dinner,  be  went  Im- 
mediately  to  the  criminal  court,  and  paid 
■over  this  $1,000,  which  had  come  out  of  the 
box,  to  Hunter,  deputy  clerk  of  the  criminal 
«ourt,  and  tliat  Hunter  gave  blm  a  receipt, 
which  he  turned  over  to  Simon.  This 
money,  the  wltneso  states,  was  paid  to 
Hunter  on  the  17th  December,  1891,  and 
uot  later  than  half  past  1  o'clock  of  that 
ilay.  Defendant  states  that  the  note  for 
f  1,050  which  Simon  had  given  him  he  de- 
posited with  his  brother  David  Davis;  that 
this  note  was  not  paid  at  maturity;  but 
that  in  the  latter  part  of  February,  Simon 
paid  liim  $300  in  cash,  whldi  was  credited 
on  tlic  note,  and  that  om  the  30th  March, 
18U2,  Simon  executed  three  notes  tot  the 
Italauce;  that  is  to  say,  two  notes  for  $250 
■each,  and  one  note  for  (200.  Davis  further 
testifies  that  on  the  same  day,  to  wit,  the 
30th  March,  1S92,  Simon  paid  him  the  sum 
«f  $200  balance  due  on  his  fee,  which  was 
originally  fixed  at  $300,  but  which  he  had 
agreed  to  reduce  to  $490.  Davis  denies  that 
Simon  paid  him  $1,500  or  any  other  amount 
on  the  17tb  December,  1891,  but,  on  the  con- 
traiy,  he  states  that  Simon  iMrrowed  $1,000 
from  liim  on  that  day,  and  gave  blm  his 
note  for  $1,050,  covering  principal  and 
agreed  luterert.  According  to  the  testimony 
<rf  Davis,  the  state  of  the  account  between 
him  and  Simon  was  as  follows:  December 
14,  1891,  retainer  foe  paid  Davis,  $230;  De- 
■ceiuber  17,  1S91,  loan  of  $1,000  by  Davis  to 
Shnon;  latter  part  of  February,  1892,  cash 
on  loan  paid  by  Simon  to  Davis,  $300;  three 
notes,  dated  Marsh  30,  1891,  executed  by 
Slmou  to  Ditvls,  two  for  $250  each,  and  one 
for  $200,  amounting  in  all  to  $700,  for  bal- 
ance on  ori^nal  loan  note;  cash  paid  Davis 
for  balance  of  fee  March  80,  1892,  $200;  in- 
terest on  loan,  $50,— total,  $1,000.  As  op- 
posed to  the  statement  of  Davis,  Simon 
claims  tho  matter  stands  thus,  '\iz.:  Decem- 
ber 14,  1891,  fee  paid  Davis,  $250;  Decem- 
ber 17,  1801,  cash  paid  Davis,  $1,500;  March 
JO,  1802,  cash  paid  Davis,  $250;  March  30, 
1892,  two  notes,  $250  each,  $500;  March  30, 
18512,  note  balance  fee,  $200,— total,  $2,700. 
An  analj-sls  of  the  respective  statements  of 
these  witnesses  will  show  they  are  In  entire 
accord  on  only  one  proposition,  to  wit,  the 
payment  of  a  retainer  fee  of  $2.50  paid  Davis 
on  December  14,  1891.  They  agree  that 
au  additional  fee  of  $200  was  paid  Davis, 
but  disagree  In  respect  to  the  mode  of  pay- 
ment, Simon  stating  It  was  paid  by  note 
made  Mardi  90,  1892,  while  Davis  claims 
it  was  paid  in  easli  at  said  date.  Again, 
the  parties  dlsagrroe  in  respect  to  the  amoimt 
of  reduction  reporte<l  by  Davis  to  have  been 
granted  by  the  crlmiital  court  on  the  Judg- 
ment, Simon  stating  that  Davis  told  him 
It  had  been  reduced  to  $2,230,  while  Davis 
claims  he  told  Simon  the  Judgment  had  been 
reduced  to  $2,500.  Again,  Simcn  affirms  he 
paid  Davis,  December  17,  1891,  on  account 


of  the  Judgment,  the  sum  of  $1,500;  while 
Davis  denies  this  payment,  and  a&serts  that 
on  that  day  he  loaned  Simon  $1,000,  for 
which  he  took  bis  note  at  60  days.  Again, 
Simon  testifies  that  on  March  SO,  1892,  he 
made  to  Davis  a  farther  payment  of  $250 
in  cash,  to  be  applied  to  said  Judgment; 
wliile  Davis  clainis  that  on  that  day  Simon 
paid  him  $2<X>  in  cash,  which  was  balance 
on  his  fee.  Ag:)ln,  Simon  and  Davis  both 
agree  that  ou  March  30,  1892,  Simon  exc- 
cated  and  delivered  to  Davis  two  notes  for 
$250  each,  and  one  for  $200.  Davis  swears 
tlint  these  three  notes,  amoun^hig  to  $700, 
were  delivered  to  blm  in  payment  of  the 
balance  due  on  tlie  loan  note.  It  will  be 
noticed  tihat  these  notes^  in  the  aggregate, 
fall  short  of  the  balance  due  on  tlie  alleged 
loan  note  by  the  sum  of  $50,  but  Davis 
imdertakes  to  explain  that  discrepancy  by 
stating  that  Simon  promised  to  pay  him  the 
swn  of  $50,  which  was  the  hitcrest  on  the 
oi-iginal  loan,  before  the  maturltj'  of  the  last 
note.  Simon  swears  that  the  $250  in  cash, 
paid  Davis  on  March  30,  1802,  and  the  two 
notes  for  $230  each  delivered  to  Davis  on 
that  day,  amounting  to  $750,  was  in  settle- 
ment of  balance  due  on  tho  Judgment. 
Simon  swears  that  the  third  note  for  $200, 
executed  and  delivered  to  Davis  March  30, 
1892,  was  in  settlement  of  balance  due  ou 
fee.  Simon  denies  the  alleged  loan  of  $1,- 
000  daimed  to  have  been  made  him  by 
Davis,  and  tho  alleged  payment  of  $50  as 
Interest  on  said  loan.  The  claim  of  Simon 
la  that  Davis  lias  misappropriated  $1,250  of 
Simon's  money. 

In  this  Irreconcilable  conflict  in  the  testi- 
mony of  the  two  principal  actors  in  this 
transaction,  the  cardinal  Inquiry  for  the 
court  is  to  ascertain  which  one  of  the  par- 
ties Is  sustained  by  the  facts  and  circum- 
stances disclosed  In  the  proof  and  by  the  in- 
herent probabilities  of  the  case.  It  m.ay 
be  remarked  at  the  outset  that  the  testimony 
of  Davis  that  he  loaned  Simon  $1,000,  and 
took  his  note  at  60  days,  without  security, 
is  improbable,  and  the  only  witness  who 
corroborates  him  Is  his  Iwother  David  Davis. 
It  is  improbable,  in  the  first  place,  that 
Davis  would  have  $1,000  deposited  with  his 
brother  in  the  safe  at  B.  Iiowensteln  & 
Bros.',  since  the  evidence  shows  that  Davis 
and  his  brother  each  kept  a  bank  account, 
and  the  safe  In  question  was  not  a  place 
for  the  deposit  of  money  even  by  the  firm 
of  B.  Lowenstein  &  Bros.  It  Is  Improbable 
that  Davis  would  lend  Simon  $1,000  without 
demanding  security  when  Davis  knew  at 
that  very  time  of  the  existence  of  this  large 
Judgment  against  Simon  In  the  criminal 
court,  and  when,  in  addition  to  this  knowl- 
edge, his  brother  had  Just  Informed  him  that 
Simon  owed  B.  Lowenstein  &  Bros.  an. 
account  for  $2,280,  which  they  hnd  been 
trying  to  collect,  and  that  he  was  Indebted 
to  other  parties,  which  amounts  he  was 
wholly     unable     to     pay.     Again,     Davis 
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claims  tbat  he  Imew  prior  to  making  this 
lokn  Uurt  Simon  lud  same  stock  In  a  buUd- 
Ing  and  loan  association  upon  wliicli  he  was 
trying  tp  negotiate  a  loan,  and  yet  Davis, 
wltli  Imovledge  of  Simon's  ownership  of 
tUs  stock,  did  not  ask  tliat  it  should  l>e 
bti'pottaecated  as  collateral  security  for  the 
loon  be  was  alioat  to  make.  In  the  face  of 
all  these  facts,  Davis  testifies  he  was  per- 
fectly satisfled  to  make  the  loan  without 
security.  It  is  also  a  matter  tor  ot>semi- 
tion  tbat,  notwithstanding  Davis  is  shown 
to  hare  kept  a  Imnk  account,  and  to  have 
carried  on  an  extenaire  business  with  the 
bank,  he  does  not  claim  to  have  deposited 
this  $1,030  note  in  the  bank  for  collection; 
nor  is  there  any  i-ecord  of  any  deposit  of  the 
$300  which  Davis  claims  Bimon  paid  him 
«n  the  loan  note  in  the  latter  part  of  Feb- 
ruary. There  is,  however,  a  record  in  bia 
bank,  tiook  of  the  three  notes  executed  by 
Simon  on  the  30th  March,  1B92.  The  facts 
and  drcomstances  already  adverted  to,  we 
think,  illnstrate  the  inherent  improlmbUity 
of  Davis'  version  of  this  transaction,  and 
we  find  no  testimony  in  the  record  whieh 
oorrobocates  Iiim  on  the  fundamental  facts 
of  the  controversy,  excepting  the  evidence  of 
Ills  own  brother.  We  do  not  discredit  the 
testimony  of  the  brother  simply  on  account 
of  relntionsliip,  but  we  give  it  due  consld- 
«rBtion  in  our  investigation  of  the  facts,  and 
in  determining  the  question  whether  the  -Qie- 
orj  of  the  Davis  tirothers  is  sustained  by 
the  preponderance  of  the  evidence. 

Our .  next  Inquiry  is  whether  Simon  is 
cori-alx>rated  by  material  facts  and  drcum- 
stancee  presented  in  proof.  Tbe  fact  is  in- 
oontrovertilde  tbat  on  the  17th  Deceml>er, 
1891,  Simon  borrowed  from  the  Manhattan 
Savings  Bank  tlie  sum  of  $1,500  by  hy- 
pothecating a  building  and  loan  nssocintion 
certificate  of  stock.  Samuel  Hireh  testified 
that  be  aaslstad  Simon  In  'securing  the  loan 
frcan  the  bank,  and  that  Simon  told  him  on 
-ttutt  da?  ills  object  In  borrowing  the  money 
was  to  pay  it  on  the  criminal  court  judgment. 
H.  Simon,  Inxrther  to  'Nathan  Simon,  testified 
Oat  his  brother  told  him  on  that  day  ills  ob- 
ject in  wanting  the  money,  nnd,  after  he  had 
borrowed  it  from  the  Imnk,  showed  it  to 
falm,  and  told  him  he  -was  going  to  pay 
tt  to  Davis  on  the  I^chman  tiond  judgment. 
Nathan  Simon,  it  wlli  be  remembered,  testi- 
fied tlmt  Davis  told  him  on  December  17th 
be  must  have  $1500  to  pny  on  that  judg- 
ment. Hon.  George  B.  Peters,  attorney  gen- 
eral of  tlie  criminal  court,  testlfletl  that 
Davis  had  promised  that  $1,500  would  he 
paid  on  the  judgment  on  that  day;  so  tluit 
tbe  tmrrowing  of  $1.5(K)  on  Deceral>er  17th 
by  Simon  wns  in  furtherance  of  the  promise 
made  by  Dnvls  to  the  attorney  genenil  of 
the  criminal  court.  It  is  a  striking  coinci- 
dence that  the  sum  claimed  to  have  b<><>n 
borrowed  Ijy  Simon  on  that  day  was  the  ex- 
act amount  which  Dnri^  had  promised  the 
attorney  general  would  be  paid  in  on  that 
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ias-  The  fact  that  8lmon  acatuaJly  bttr- 
rowed  $1,600  from  the  Manliattan  Savings 
Bank  on  the  17th  Deoeml>er,  1881,  is  further 
eetabUatied  by  the  testimony  of  James 
JNatban,  the  cashier  of  tbe  bank,  and  by  the 
production  in  evidence  of  the  original  loan 
note  itself,  dated  December  17,  1881.  James 
Natltan  also  testified  that,  according  to  the 
best  of  his  recollection,  Simon  told  him,  at 
the  time,  the  object  of  borrowing  the  money 
was  to  pay  it  on  the  Laclunan  judgment. 
Now,  why  should  Simon  borrow  $1,000  from 
Davis  for  60  days  and  agree  to  pay  him  $50 
for  the  use  of  the  money,  which  was  at  tbe 
rate  of  30  per  cent  inteiast,  when  the 
proof  shows  that  on  that  very  day  Simon 
had  t>orrowed  $1,500  from  the  liank  for  four 
months,  at  8  per  cent  interest?  The  proof 
shows  that  Davis  only  paid  in  $1,000  on  the 
Judgment,  notwithstanding  his  agreement 
with  tbe  attorney  general  tbat  he  would 
pay  in  $1,.500  on  that  day.  Mr.  Peters 
states:  "He  (Davis)  asked  me,  if  he  would 
raiag  $1,500,  If  I  would  bold  np  on  the 
balance.  I  asked  him  when  tbat  amount 
could  l>e  paid.  He  said  witliin  a  day  or 
two.  I  told  him  that  if  he  would  pay  that 
amount,  so  far  as  I  was  concerned,  J  would 
t>e  willing  to  give  Mr.  Simon  a  cbanee  to  pay 
the  residue  of  the  bond.  .  Mr.  Davis  came 
to  see  me  on  a  certain  day  in  Deceml>er; 
It  was  the  day  the  $1,000  were  paid  into 
court  [Tills  date  is  admitted  by  all  par- 
ties to  have  been  Decemt>er  17,  189il.] 
Davis  said  to  me  the  Simons  did  not  have  or 
could  not  pay  but  $1,000.  I  told  him  our 
understanding  had  been  that  he  was  to  .pay 
$1,500  in.  WeU,  he  said  they  could  not 
pay  but  this  amount  and  he  insisted  that  I 
would  consent  to  let  them  pay  in  iSie  $1,000. 
I  asked  him  when  he  could  get  tills  $1,000. 
He  said  tliat  afternooh,  or  right  oway.  Mr. 
Davis  came  up  within  a  short  while  after- 
wards, quite  late  in  ■Ae  afternoon,  and 
told  me  that  he  paid  the  money  to  Mr. 
Hunter,  tbe  olwk  of  tbe  eoiirt,— paid  the 
$1,000.  Within  a  few  minutes  [continues 
the  witness]  I  chanced  to  meet  Mr.  Hunter, 
and  he  said  the  money  had  been  paid  in  by 
Davis."  Mr.  Peters  states,  further,  tlmt, 
according  to  liis  recollection,  it  conld  not 
liave  been  before  4  o'clock  in  tiie, afternoon 
when  the  money  was  paid  in.  "It  was 
quite  late  in  the  evening.  I  remember 
that  distinctly."  The  eyidenee  Is  convincing 
that  Bt  :the  time  Davis  was  importuning  the 
attorney  general  for  permission  to  pay  In 
$1,000  instead  of  $1,500,  as  originally  agreed, 
Dflvis  had  already  collected  $1,500  from 
Simon.  This  fact  was,  of  course,  not 
known  to  the  attorney  generaL  It  will  be 
remembered  that  Davis  and  his  brother  both 
testify  that  the  sum  of  $1,000  was  paid  to 
the  clerk  of  tbe  criminal  court  not  later 
than  half  past  1  o'clock  of  December  17, 
18!H.  In  this  statement  they  are  both  con- 
tradicted by  Atty.  Gen.  Peters,  an  entirely 
credible  and  disinterested  witness,  who  tes- 
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tified.  as  already  seen,  that  the  money  vna 
not  paid  nntll  quite  late  In  the  evening, 
certainly  not  before  4  o'clock.  Simon  testi- 
fied that  the  money  he  borrowed  from  the 
bank  was  In  three  packages,  of  $oOO  each. 
Hunter,  the  deputy  clerk  ot  the  criminal 
court,  testified  that  the  sum  of  $1,000  paid 
Into  the  criminal  court  by  Ralph  Davis  was, 
to  the  best  of  his  recollection,  in  two  pack- 
ages, of  9500  each. 

Another  significant  circumstance  in  this 
connection  is  that  James  Smith,  castiier  of 
the  Memphis  National  Bank,  testified  that 
Davis  kept  his  account  with  said  bank,  and 
that  on  the  18th  December,  1891,  the  next 
day  after  this  money  is  claimed  to  have 
been  paid  him,  he  made  a  deposit  in  ttiat 
bank  of  9500,  and  the  witness  produced 
the  deposit  ticket  in  Davis'  handwriting. 
Davis  denies  that  this  deposit  of  $500  was 
part  of  the  money  collected  from  Simon.  He 
claims  that  part  of  It  was  the  sum  of  $325 
left  in  the  safe  at  Lowenstein's  after  the 
loan  of  $1,000  to  Simon,  and  whicb  his 
brother  handed  him  the  next  day,  and  he 
thinks  the  balance  of  that  deposit  was  made 
up  of  fees  collected  at  that  time.  No  spe- 
cific amounts  in  fees  which,  addQd  to  the 
$325  handed  him  by  bis  brother  from  the 
safe,  would  amount  to  $500,  are  shown  in 
evidence,  and  we  think  the  explanation  of 
this  deposit  is  unsatisfactory. 

Without  further  discussion  of  the  facta, 
we  are  constrained  to  believe  that  the  find- 
ing of  the  circuit  judge  is  well  supported 
by  the  weight  of  the  evidence.  It  Is  un- 
necessary, In  this  view  of  the  case,  to  go 
into  an  examination  of  the  charge  made  in 
the  complaint  that  Davis  procured  the  is- 
suance o!f  an  execution  against  his  dient 
for  the  collection  of  $4,000,  balance  of  crim- 
inal court  Judgment.     Affirmed. 


OOMPTON  «t  aL  v.  PERKINS. 
(Supreme  Court  of  Tennessee.    June  29,  1893.) 

ElXRCCTOKS  AND  ADMINIBTBATOBS— ALLOWANO  TO 
W  I  DOW  AND  CHILDBBN— CONSTBCOTION  Or  BTAT- 
UTB. 

In  Mill.  &  V.  Code,  §  3128,  providing 
that  exempt  personal  property  on  the  death  of 
the  head  of  a  family,  who  leaves  a  wife  or 
children  surviving,  shall  go  to  the  widow  for 
ber^elf  and  in  trust  for  the  benefit  of  her  chil- 
dren of  the  deceased,  or  of  the  widow,  or  of 
both,  the  word  "children"  means  the  young 
sons  or  daughters  of  either  deceased  or  his 
widow,  who  may  form  part  of  the  family  of 
n-hirh  deceased  was  the  head,  and  in  default 
of  Hurh  children  the  widow  takes  the  exempt 
property  absolutely. 

Appeal  from  chancery  court,  Carroll  coun- 
ty; A.  G.  Hawkins,  Chancellor. 

Bill  by  John  A.  Compton  and  others 
11  «i  Inst  W.  W.  Perkins.  Btom  a  decree  for 
i-oinplMlniints,  defendant  appeals.    Reversed. 

.1.  It.  Hawkins,  for  appelhmt  J.  P.  Wll- 
sou.  for  appellees. 


SNODGRASS,  J.  Thomaa  S.  Compton  died 
in  1888,  leaving  a  widow.  He  had  been 
twice  married,  and  several  children  of  the 
first  marriage  survived  him,  all .  of  them 
being  of  age.  There  were  no  children  of 
the  second  marriage.  The  exempt  property 
was  assigned  to  the  widow,  and  she  retained, 
used,  and  in  part  disposed  of  it  during  her 
life.  She  married  again  in  1890,  and  died 
in  1893.  Her  seccmd  husband  was  the  de- 
fendant, W.  W.  Pei'klns.  He  retained  such 
part  of  the  exempt  property  as  was  on  hand 
at  the  death  of  his  wife,  claimtng  it  Jure 
marlti.  The  complainants  brought  the  bill 
in  this  cause  to  replevy  the  property,  and 
have  their  right  to  it  determined  as  children 
of  the  original  owner,  Thomas  S.  Ccmipton. 
They  averred  substantially  the  facts  stated, 
and  Insisted  that  upon  the  death  of  tlieir 
stepmother  (with  whom  It  was  not  averred 
that  they  had  ever  at  any  time  resided)  they 
were  entitled  to  the  property.  The  defend- 
ant demurred,  on  the  ground  that  the  bill 
showed  no  right  in  complainants,  but,  on 
the  contrary,  that  defendant  was  entitled  to 
the  property.  The  chancellor  overruled  the 
demurrer,  and  allowed  defendant  to  appeal, 
which  he  did,  and  assigned  error  to  the  same 
purport  as  the  demurrer. 

The  decree  Is  erroneous.  Exempt  personal 
property,  on  the  death  of  the  head  of  a 
family,  who  leaves  a  wife  and  children  sur- 
viving, goes  to  the  widow  for  herself  and  In 
trast  for  the  benefit  of  the  children  of  the 
deceased  or  of  the  widow  or  of  both.  MiU. 
&  V.  Code,  S  3128.  The  "chUdren"  hare  dos- 
ignoted  are  not  necessarily  the  heirs  or  dis- 
tributees of  either  the  husband  or  wife,  for 
they  may  be  either  his  (diildren  alone  or 
hers  alone  or  those  of  both.  The  statute, 
therefore,  is  not  intended  to  pass  such  prop- 
eity  to  heirs  or  distributees  in  the  ordlnary 
secse  or  in  the  ordinary  way.  It  designates 
a  class  or  classes  of  persons  as  the  objects  ot 
Its  beneficial  operation  in  connection  with 
the  widow.  Neither  is  the  term  "children" 
used  in  the  more  enlarged  sense  of  sons  and 
daughters  of  either,  for  it  was  not  intended 
to  provide  for  the  grown  and  married  de- 
scendants of  husband  or  wife  out  of  the 
exempt  property  of  the  husband  thtis  vested 
in  the  wife  "for  herself  and  in  trust  for  the 
benefit  of  the  children,"  etc  The  word 
"children"  was  used  in  the  ordinary  sense 
In  which  it  is  understood,— as  the  young  sons 
and  daughters  of  husband  or  wife  who 
might  constitute  properly  a  part  of  the 
family  of  which  the  deceased  was  the  head; 
children  In  fact,  in  contradistinction  to  any 
descendant  who  was  no  longer  a  child.  This 
is  dearly  indicated  by  the  further  provision 
that,  where  there  is  no  widow,  the  property 
is  to  be  exempt  for  the  benefit  of  the  minor 
children  under  15.  In  this  instance  we  have 
the  case  of  a  widow  surviving,  but  no  chil- 
dren of  elthw  of  the  class  entitled  to  share 
with  her  in  the  ben^cinl  use  and  enjoyment 
of  the  exempt  proj^rty.   By  the  plain  terms 


Digitized  by 


Google 


Te^n.) 


CHAMBERS  t>.  CHAMBERS. 


67 


of  the  statute  she  was  therefore  entitled  to 
the  property  absolutely.  It  Is  "vested  In  the 
widow  for  herself  and  for  the  benefit"  of 
others.  If  <there  be  no  others,  the  entire  ben- 
eficial Interest  Is  In  her.  The  exempt  prop- 
erty Is  to  serve  a  special  imrpose  of  benefit 
to  the  family  of  a  deceased,  or  that  of  which 
he  was  the  head.  The  widow  takes  it  as  a 
trust  for  this  special  use,  her  own  and  that 
of  those  thus  declared  entitled  to  share  It 
with  her  as  a  family.  If  one  die  an  interest 
is  not  distributed.  It  remains  an  entirety 
for  use  of  sarviTors.  Sneed  t.  Jenkins,  90 
Tenn.  137,  16  S.  W.  Rep.  64.  If  there  be 
no  family,  but  the  widow,  surviving,  she  Is 
the  sole  oi)Ject  of  the  provision  of  the  stat* 
ute,  the  sole  beneficiary  for  whom  she  holds, 
and  therefore  the  absolute  owner.  The  de- 
cree is  erroneous.  It  Is  reversed,  and  the  bill 
dismissed,  with  oosts. 


CHAMBERS  v.  CHAMBERS  et  al. 
(Snpreme  Court  of  Tennessee.    June  23,  1803.) 

HtrSBA^'D  AND  Wife  —  Convktaxoe  or  I<Ain>  TO 
Both— Right  of  Sdbvivorsbip. 
Where  land  is  conveyed  to  a  husband 
and  his  wife  during  the  existence  of  the  marital 
relation,  they  bold  it  by  entireties  during  their 
joint  Uvea,  and  on  the  death  of  either  the  sur- 
Tivor  takes  the  entire  estate. 

Appeal  from  ohaaoery  court,  Carroll  coun- 
ty; A.  G.  Hawkins,  Chancellor. 

Bill  by  B.  P.  Chambers  against  TeUulah 
Chambers  and  others  to  enjoin  the  conflrma- 
tkHi  of  proceedings  to  set  apart  a  homestead 
and  dower  in  certain  lands.  Decree  for  com- 
plainant, and  defendant  Tellulah  Chambers 
appeals.     Affirmed. 

Ii.  It.  Hawkins,  for  appellant  X  &  B. 
HawUns,.  for  appellee. 

WIUECES,  J.  Henry  Chambers  died  in  Oo- 
tobo-,  1888,  leaving  his  widow,  Tellulali,  and 
one  son,  surviving  him.  At  the  time  of  his 
death  he  and  his  wife  owned  a  residence  and 
fomiture  situated  in  Huntingdon,  Tenn.,  and 
conveyed  to  ttiem  during  the  existence  of 
thehr  marital  Ufe  by  Joe  McCracken.  llie 
consideration  agreed  to  be  given  by  them  for 
the  house  and  lot  and  furniture  was  $3,000, 
and  of  this  amount  $1,500  was  unpaid  at  his 
death,  and  was  a  lien  upon  the  house  and 
lot  and  furniture.  R.  P.  Chambers,  the 
father  of  Henry,  administered  upon  his  es- 
tate^ A  controversy  soon  arose  between  the 
fiither,  B.  P.  Chambers,  as  administrator,  and 
Tellulah,  the  widow,  as  to  the  ownership  of 
the  furniture,  and  an  agreed  case  was  made 
up,  and  submitted  to  court,  to  determine  this 
question.  In  this  agreed  case  it  was  by  the 
court  determined  that,  inasmuch  as  the  fur- 
niture was  conveyed  to  the  husband  and 
wife  during  their  married  life,  it  passed  to 
the  widow,  and  became  her  property,  upon 
the  deaOi  of  the  husband,  and  did  not  pass 
to  his  admlidstrator.    After  the  death  of  her 


husband  the  widow  sold  fbn  Huntingdon 
house  and  lot  for  $2,250,  and  out  of  the  pro- 
ceeds paid  ofC  the  incumbrance  of  $1,500, 
and  now  claims  the  remainder  by  virtue  of  her 
survivorship  of  her  deceased  husband.  Her 
husband,  at  the  time  of  his  death,  was  the  ap- 
parent owner  of  certain  other  real  estate  be- 
sides the  Huntingdon  house  and  lot,  the  title 
to  which  was  vested  in  blm  alone,  so  far  as 
appeared  of  record.  The  widow  filed  her  pe- 
tition in  the  county  coturt  of  Carroll  county, 
asking  to  have  homestead  and  dower  as- 
signed to  her  out  of  this  real  estate.  That 
court  adjudged  that  she  was  entitled  to  home- 
stead out  of  this  real  estate,  and,  if  the  prop- 
erty exceeded  $1,000  In  value,  tlien  to  dower 
out  of  the  excess  over  $1,000,  and  appointed 
oommlsaioners  to  set  the  same  apart.  Tbese 
commissioners  assigned  the  entire  proper^, 
ezdudve  ot  the  Huntingdon  lot,  to  the 
widow,  as  her  homestead,  reciting  In  their 
r^ort  that  It  did  not  exceed  $1,000  In  value. 
Pending  the  confirmation  of  this  report,  com- 
plainant filed  the  presoit  bin,  enjoining  the 
confirmation,  and  all  other  proceedings  to 
set  apart  homestead  and  dower  out  of  said 
lands,  upon  the  grounds:  First  Upon  the 
idea  that  the  widow  was  entitled  to  h<»ne- 
stead  In  Aie  Huntingdon  house  and  lot  and 
having  sold  the  same,  and  realized  therefrom, 
after  paying  the  incumbrance,  as  much  as 
$1,000,  she  must  take  the  same  as  her  home- 
stead, and  was  estopped  to  claim  homestead 
In  any  other  real  estate  belonging  to  her  late 
husband.  Second.  That  the  real  estate  be- 
side the  Himtlngdon  house  and  lot  whldi 
the  commissioners  were  about  to  set  apart 
to  her  as  homestead,  was  in  truth  and  fact 
not  the  property  of  the  husband,  when  he 
died,  but  was  the  property  of  complainant, 
his  father,  and  held  in  trust  for  him  by  the 
son.  It  was  claimed  In  the  bill  that  the 
property  was  bought  by  the  fiither,  and  paid 
for.  In  the  main,  by  him,  but  that  by  agree- 
ment between  the  fkther  and  son  the  title 
was  taken  to  the  son,  because  the  father  was 
at  the  time  Involved,  and  could  not  hold 
property  In  Ids  own  name,  and  that  it  was 
further  agreed  that  the  title  should  so  remain 
in  the  son  until  sndi  time  as  it  could  be 
safely  vested  in  the  father,  and  also  until 
certain  indebtedness  of  the  father  to  the  son 
could  be  paid  and  satisfied;  the  son  thus 
holding  the  title  to  the  property  to  secure 
the  amount  due  him,  and  to  protect  the  same 
from  other  creditors.  It  was  further  stated 
In  the  biU  that  the  indebtedness  of  the  father 
to  the  son  amounted,  in  1883,  to  $1,858,  and 
at  that  time  the  son  executed  to  the  father 
two  bonds,  oondltloned  to  make  title  to  the 
two  pieces  of  property  upon  the  payment  of 
two  certain  sums,  aggregating  the  indebted- 
ness of  $1,858.  These  bonds  toe  title  were 
signed  by  the  son,  and  witnessed,  but  were 
never  recorded,  and  were  not  made  public,  or 
known  to  the  widow,  until  after  her  hus- 
band's death,  and  until  the  fifing  of  this  biU. 
Upon  th^  faces,  they  purport  to  be  ordinary 
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bonds  for  title,  reciting  tlie  aale  ot  the  prop- 
erty by  tlie  son  to  tlie  fattier  for  a  certain 
price,  oudL  providing  that  on  tlie  payment  of 
tluit  price  the  scm  would  convey  the  lands 
to  the  father.  They  were  not  signed  by  the 
son's  wife.  The  widow,  defending  this  bUl, 
insists  that  the  Huntingdon  house  and  lot, 
conveyed  by  McCracken  to  her  husband  and 
herself  during  their  married  life,  vested  upon 
his  death  in  herself,  absolutely,  as  bis  snr- 
vlvor,  and  that  the  other  real  estate  was  the 
property  of  her  husband  when  he  died,  and 
not  of  his  father,  and  that  sne  was  entitled 
to  homestead  and  dower  out  of  the  same,  not 
having  Joined  in  the  bonds  for  title.  Muoh 
proof  was  taken  to  sustain  the  contention  of 
the  opposing  parties.  On  the  hearing  the 
(dianoeUor  decreed  that  the  widow  was 
entiled  to  homestead  In  the  Huntingdon 
bouse  and  lot,  which  she  .and  her  hus- 
band owned  together  at  the  time  of  his 
deatii,  and  reserved  the  question  whether 
she  was  entitled  to  homestead  in  the  other 
real  estate  until  a  reference  could  be  executed 
by  the  master  to  ascertain  whether  the  wid- 
ow had  received  net  as  much  as  (1,000  out 
of  the  sale  of  the  Huntingdon  property.  This 
refrence  being  executed,  it  appeared  that  the 
net  amount  rec^ved  by  her  from  tHe  sale  of 
the  Huntingdon  property,  after  paying  off 
the  incombranoe,  was  as  much  as  (1,000,  and 
perhaps  more;  and  thereupon  the  chancellor, 
in  a  final  decree,  held  that  ihe  widow  was 
not  entitled  to  any  homestead  or  dower  in 
the  other  real  estate.  While  the  final  decree 
does  not  so  recite,  upon  Its  face,  it  is  evi- 
dent, when' It  is  considered  In  connection  with 
the  former  decree,  and  proceedings  there- 
under, tliat  homestead  In  this  real  estate,  out- 
side of  the  Huntingdon  house  and  lot,  was 
denied  because  the  widow  had  already  re- 
ceived Its  net  value  out  of  the  proceeds  of 
sole  of  the  Hnntingdoo  property.  From  the 
decree  of  the  chancellor,  the  widow  appealed, 
and  she  has  assigned  errors:  (1)  That  the 
chancellor  erred  in  holding  that  the  widow's 
homestead  right  attached,  upon  the  death  of 
her  husband,  to  the  Huntingdon  property, 
and  that  she  was  required  to  take  her  home- 
stead out  of  it;  (2)  in  not  h(dding  that  she 
was  entitled  to  homestead  in  the  real  estate 
other  than  the  Huntingdon  property;  (3)  In 
enjoining  the  proceeding  to  allot  homestead 
nnd  dower  out  of  this  real  estate  under  the 
county  court  proceeding;  (4)  in  holding  that, 
inasmuch  as  the  widow  had  received  as  much 
ns  $1,000  net  out  of  the  Huntingdon  property, 
she  could  not  have  homestead  out  of  any 
otlier  property;  and  (5)  In  taxing  her  with 
any  costs  Incident  to  her  attempt  to  obtain 
homestead  and  dower. 

We  ai«  of  opinion  tiiat  the  chancellor  erred 
in  holding  that  the  widow  was  entitled  to,  or 
required,  to  take  homestead  or  dower  otrt 
of  the  Huntingdon  property.  This  property 
was  deeded  to  the  husband  and  wife  during 
the  existence  of  the  marital  relation.  They 
hdd  it  by  entireties  during  their  joint  Uvea, 


and  upon  the  death  of  eitfan  the  survivor 

took  the  entire  and  absolute  estate.  In  this 
case,  upon  the  death  of  the  husband,  the  en- 
tire and  absolute  title  to  the  land  vested  in 
the  surviving  widow,  and  she  took  the  same 
under  the  rules  of  law  in  such  oases.  The 
husbaid's  estate,  and  all  his  interest  in  said 
lot,  ceased  with  his  life,  and  after  his  death 
he  had  no  estate  in  the  lands,  out  of  which 
the  widow  could  be  required,  or  was  even 
entitled,  to  take  dower  or  homestead.  Ames 
V.  Norman,  4  Sneed,  683;  Taul  v.  Campbell, 
7  Yerg.  319;  Beriigaii  v.  Fleming,  2  Lea,  275. 
It  is  true  that  the  homestead  right  of  the 
husband  attaches  to  lands  thus  held  durii^ 
his  lifetime,  but  this  will  not  prevent  the 
entire  property,  upon  his  death  before  the 
wife,  passing  to  the  widow  by  right  of  sur- 
vivorship, and  not  as  a  homestead.  Jackson 
V.  Shelton,  89  Tenn.  82,  16  B.  W.  Hep.  142; 
McRoberts  v.  C!opeland,  85  Tenn.  211,  2  S. 
W.  Bep.  33. 

We  have  examined  the  record  carefully 
upon  the  question  raised  as  to  the  true  own- 
ership of  the  real  estate  other  than  the  Hunt- 
ingdon house  and  lot,  and  we  are  satisfied 
from  the  proof  tliat  this  real  estate  is  the 
pn^erty  of  the  father,  and  not  of  the  son. 
It  appears  that  the  fatlier  bought  it,  and 
paid  for  It,  using  some  property  of  the  son's, 
and  t>orrowing  some  money  from  lilm  for 
that  purpose;  that  he  has  been  in  oontinuouH 
use  and  enjoyment  of  the  property  siiioe  its 
purchase,  receiving  its  rents  and  profits,  and 
paying  taxes  thereon;  and  we  think  the  con- 
tention of  the  father  In  lUs  bill,  as  to  thi^ 
property,  is  sustahied  by  the  proof.  This 
being  so,  the  widow  of  the  son  is  not  entitled 
to  either  homestead  or  dower  out  of  the 
same.  The  decree  of  the  chancellor,  refusing 
to  allow  homestead  and  dower  out  of  this 
real  estate,  is  correct,  as  to  result  reached, 
but  based  on  the  wrong  ground;  and  we  affirm 
the  same,  In  its  results,  and  enjoin  the  pro- 
ceeding to  set  apart  to  the  widow  homestead 
and  dower  out  of  this  property  by  the  county 
court  of  Carroll  county.  Inasmuch  as  the 
true  state  of  the  tltte  to  this  real  estate,  other 
than  the  Huntingdon  property,-  was  withheld 
by  complainant  from  the  widow  until  the 
commencement  of  this  litigation,  she  is  re- 
lieved from  oil  costs  tucident  to  her  attempt 
In  the  court  below,  and  In  the  county  court 
and  in  this  court,  to  obtain  homestead  and 
dower  out  of  said  real  estate,  and  the  same 
will  be  paid  by  complainant  out  of  the  assets 
of  the  estate  of  Henry  Chambers,  which  Is 
being  administered  by  Mm  as  Insolvent 


MITCHEIX  et  al.  v.  STATU. 

(Supreme  Court  of  Tenoesaee.     June  1.  1893.> 

Cbimihai,  Law  —  Coktimoancg  —  loim  Defkno- 

ANTS — Application  fob  Ssvbiu^cx  —  Lahcemv 

—What  Cosstitotes. 

1.  A  motion  for  a  continnance  la  properly 
denied  when  not  supported  by  an  affiJartt. 
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2.  An  application  for  a  sererance  by  joint 
dtfendanta  la  properly  denied  when  not  sup- 
ported by  an  amdaTit. 

3.  I>efendant8  represented  to  another  negro 
that  tliey  were  o£5cers  of  an  association  own- 
ing land  on  whidb  tliey  desired  to  locate  poor 
nefrroes,  givinK  tliem  homes  on  easy  terms; 
and  th^  told  nim  that  if  he  wonld  gLre  them 
what  money  he  had— about  $20— tliey  wonld 
moTe  him  and  his  family  on  the  land,  and  stock 
it  for  him,  allowing  him  to  pay  for  it  wtien 
able.  He  accordin^y  tnmed  over  bos  money, 
which  defendants  took,  and  never  accounted 
for.  There  was  no  sneh  association,  and  de- 
fendants' statements  were  all  false.  BM.  that 
this  constituted  larceny,  under  Code,  §  4679, 
providing  that  "if  a  contract  of  loan  for  use,  oi 
of  letting  and  hiring,  or  othrar  bailment  or 
agency  be  used  merely  as  th^  means  of  procur- 
ing possession  of  property,  with  an  intent  to 
make  a  fraudulent  appropriation  at  the  ttme,  it 
is  larceny." 

Appeal  from  criminal  court,  Shelby  coxm- 
ty:  J.  J.  Dubose,  Judge. 

Stanley  SDtchell  aud  James  Washington 
wore  convicted  of  larceny,  and  appeal  Af- 
firmed. 

W.  A.  Duncan,  for  idalntifCs.  The  At- 
torney General,  for  the  State. 

CALDWELL,  J.  Stanley  Mitchell  and 
Jnines  Washington  have  appealed  in  error 
from  a  joint  conviction  for  the  larceny  of 
520,  the  money  of  Patton  Walker,  the  prose- 
cutor. They  seek  a  reversal  upon  three 
grounds:  (1)  Because  the  trial  Judge  re- 
fused them  a  contimiance;  (2)  because  he 
refused  them  a  severance;  0)  because  the 
evidence,  as  they  contend,  does  not  sustain 
the  verdict 

1.  The  motion  for  continnance  was  prop- 
erly disallowed,  because  not  supported  by 
an  affidavit 

2.  The  application  for  a  severance  was 
property  disallowed  for  the  same  reason. 

a  It  la  well  established  by  the  proof  that 
plalntlfls  in  error  and  Hie  prosecutor  are 
negroes;  that  on  the  15th  day  of  May,  1802; 
Mitchell  and  Washington  went  togetner  to 
the  house  of  Walker,  a  newcomer  in  the 
dty  of  Memphis,  and  represented  to  him 
that  they  wero  president  and  secretary,  re- 
spectively, of  an  anti-Oklahoma  association, 
which  association  they  said  owned  a  large 
tract  of  land  near  Memi^is,  In  Shelby  coun- 
ty, upon  which  they  desired  to  locate  poor 
colored  people,  and  give  them  homes  on 
easy  terms;  that  they  further  said  to  him 
tliat  if  he  would  turn  over  to  them  such 
money  as  he  then  bad  they  would  move 
him  and  his  family  upon  that  land,  and 
stock  it  for  him,  and  allow  him  to  pay  for 
the  land  and  stock  as  he  might  become 
able;  that,  believing  their  representations 
to  be  true,  Walker  and  his  wife  at  once 
turned  over  to  Mitchell  and  Washington  the 
fqun  of  $20,  an  the  money  they  had;  that 
Mitchell  and  Washinj^on  went  away  \vlih 
the  money,  never  returned  or  accounted  for 
any  part  of  it  but  appropriated  it  as  their 
own.  and  never  offered  to  comply  with  the 
promise  under  which  they  received  »i.     The 


proof  further  shows  that  there  was  tn  re- 
ality no  such  .association  as  that  of  whl^di 
the  plaintiffs  in  error  claimed  to  be  officers; 
that  they  knew  all  of  their  representations 
to  be  utterly  false;  and  that  they  made  tliein 
alone  for  the  fraudulent  purpose  of  obtain- 
ing the  prosecutor's  m<mey,  and  applying  it 
to  their  own  private  use.  These  facts  coustl- 
tute  larceny,  under  section  4C79  of  the  Code, 
which  is  in  the  words  following:  "If  a  con- 
tract of  loon  for  use,  or  of  letting  aud  hir- 
ing, or  other  bailment  or  agency  be  used 
merely  as  the  means  of  procuring  xwssession 
of  property,  with  an  Intent  to  make  a 
fraudulent  aroropriatI(m  at  the  time,  It  ts 
larceny."  From  the  prosecutor's  stand- 
point, Mitchell  and  Washington,  upon  their 
own  suggestion,  became  his  bailees  and 
agents  to  receive  his  money  and  turn  it  into 
the  Ireostu'y  of  the  supposed  assodatioa  in 
his  name  aud  for  his  b^ie&t  With  no  other 
view  did  he  hand  them  his  money;  In  no 
other  relation  can  they  be  hdd  to  have  re- 
ceived It.  1ji  legal  contemplation,  the 
transaction  constituted  a  contract  of  bail- 
ment and  agency.  By  using  tliat  contract 
merely  as  a  means  of  obtaining  possession 
of  the  prosecutor's  money,  intending  at  the 
tl)ue  to  make  a  fraudulent  appropriation  of 
it  the  plabitiffs  In  error  becamo  guilty  of 
larceny,  under  the  statute  Just  cxuoted.  That 
statute  seems  to  have  orighiated  with  the 
Code  of  1858,  .ind  was  no  doubt  intended 
primarily  to  cliauge  the  rule  announced  in 
Felter  v.  State,  0  Yerg.  397,  aud  other  cases 
therein  cited,  to  the  effect  that  there  can 
be  no  larcany  In  the  absence  of  a  technical 
trespass,  though  the  party  charged  be  shown 
to  have  obtained  pos&ession  of  the  property 
by  fraud  upon  the  owner,  and  with  a  felonl- 
otB  Intent  of  converting  it  to  his  own  use. 
An  application  of  that  statute  to  facts  prac- 
tically Identical  with  those  disclosed  in  Fet- 
ter's Case,  with  a  retmlt  exactly  the  reverse. 
Is  found  In  Coldwell  v.  State,  3  Baxt,  at  page 
430.  In  Defrese's  Cuse  It  was  said  that  the 
trespass  tu  such  a  case  Is  In  the  fraud  and 
deception  practiced  upon  the  owner,  bj' 
whlcii  the  possession  was  acquired  with 
felonious  Intent,  and  that  the  statute  is  but' 
a  return  to  the  ancient  principles  of  the 
common  law.  3  Holsk.  61,  62.  The  statute 
was  not  mentioned  In  the  case  of  Robinson 
T.  State,  1  Cold.  120,  and  need  not  have 
been,  for  the  reason  that  the  facts  did  not 
call  for  or  Jtistify  Its  application.  Bobinson 
was  not  fthown  to  have  practiced  any  fraud 
or  deception  in  obtaining  possession  of  the 
trunk  from  which  he  took  the  prosecutor's 
money,  but  only  to  have  taken  the  money 
and  converted  It  to  his  own  use,  after  the 
owner  had  of  Ws  O'wn  accord  placed  the 
trunk  in  his  charge  for  safe-keeping.  This 
court  held  that  the  taking  of  the  money, 
under  such  circumstances,  constituted  the 
crime  of  larceny  at  common  law,  only  the 
tnmk,  and  not  the  money,  having  been 
placed  In  the  defendant's  keeping.     Id.  121, 
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n»  The  statute  aeems  not  to  hare  been 
considered,  or,  if  considered,  it  was  not  ap- 
plied, in  the  case  of  Collins  y.  State,  16  Lea, 
69.  The  fticts  stated  in  the  report  of  that 
case  do  not  bring  it  clearly  within  the  operar 
tion  of  the  statute  in  question. 

Miti»haii  and  Washington  are  also  under 
conviction  upon  another  indictment  for  the 
larceny  of  $39,  the  money  of  I^uios  Bodgers. 
They  are  shown  to  hare  obtained  his  money 
at  the  same  time,  with  the  same  intent,  and 
under  precisely  the  same  circumstances,  as 
they  received  that  of  Patton  Walker,  and  to 
liave  converted  it  to  their  own  use,  as  they 
did  his.  In  fact  the  two  cases  were  tried 
together,  upon  evidence  largely  the  same; 
hence  what  has  'been  said  of  the  one  case 
in  this  opinion  is  equally  applicable  to  the 
other  one,  and  need  not  be  repeated.  It 
was  proper  that  the  judgment  in  one  of  the 
cases  should  provide  that  the  imprisonment 
thereunder  should  commence  at  the  expira- 
tion of  the  imprisonment  imposed  in  the 
oliier  case,  the  offenses  being  separate. 
Code,  {  5228.  The  punlabment  in  each  case 
was  fixed  at  five  years  in  the  state  peniten- 
tiary.   Affirm  both  judgments. 


PULiLMAN  PALACE-CAR  CO.  v.  GAVIN 

et  al. 
(Sapreme  Conrt  of  Tennessee.     Jane  21,  1893.) 
Slbspino-Cab    Company  —  Liability  —  Mosey 
Stolen  fbom  Passekobb— Actios  to  Rsoovbr 
—Who  mat  Bkixq. 

LA  sleeping-car  company  Is  liable  for 
money  stolen  from  a  passenger  by  the  porter  of 
the  car  on  wliich  he  is  traveling. 

2.  PlaintifF,  when  about  to  go  on  a  jonmey 
with  bia  family  and  some  friends,  was  given 
some  money  by  the  parents  of  a  lady  who  had 
been  put  in  his  care,  with  which  to  pay  her 
traveling  expenses.  This  he  placed  in  his 
trousers  pocket,  and  it  was  stolen  by  the  porter 
of  the  sleeping  car  during  the  night.  Held 
that,  the  money  being  rightfully  in  plaintifTs 
possession,  he  was  entitled  to  bring  an  action 
for  its  loss. 

Appeal  from  circuit  court,  Shelby  county; 
L.  H.  Estes,  Judge. 

.  Action  by  M.  Oavin  and  others  agnlnst  the 
Pullman  Palace-Car  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Thos.  H.  Jackson,  for  appellant  H.  C. 
Wariner,  for  appellee. 

McALISTER,  J.  The  object  of  this  suit  is 
to  recover  the  sum  of  $160  alleged  to  have 
been  stolen  from  M.  Oavin  while  a  passen- 
ger on  a  Pullman  palace  car.  It  appears 
from  the  record  that  on  the  night  of  the  30tb 
of  August,  1889,  M.  Gavin,  with  his  imme- 
diate fiunily,  and  a  few  friends,  left  Mem- 
phis for  a  summer  excursion.  Among  the 
party  was  Miss  KeUy,  and  just  before  the 
train  started  at  10  o'clock,  Mrs.  Kelly,  the 
mother  of  Miss  Kelly,  who  had  accompanied 
her  to  the  cars,  handed  to  Gavin,  across  the 


aisle,  the  sum  of  $150,  to  be  nsed  in  defray- 
ing the  expenses  of  her  daughter  during  the 
trip.  Gavin  deposited  the  roll  of  money 
without  opening  it  in  his  trousers  podtct, 
and,  when  he  retired  to  his  berth,  (a  lower 
one,)  about  11  o'<do<dc,  he  felt  the  roll  of 
money  in  his  pocket  He  then  rolled  up  his 
trousers,  and  placed  them  in  the  receptacle 
provided  for  clothes  at  the  head  of  his  berth. 
The  next  morning,  when  Gavin  awoke,  he 
felt  for  his  trousers,  and  discovered  that  they 
were  missing.  Robinson,  the  colored  porter, 
was  called,  and,  In  response  to  inquiries, 
told  Gavin  that  he  had  found  a  pair  of  trou- 
sers on  the  floor  that  morning,  but,  supposing 
they  belonged  to  the  section  adjoining  the 
head  of  Gavin's  berth,  he  had  placed  them 
In  that  sectl<»i.  Tliis  section  was  occupied 
by  two  well-known  and  rentable  citizens 
of  Memphi&  Robinson  then  brought  the 
trousers  to  Gavin,  but  the  money  was  miss- 
ing. Gavin  also  discovered  that  a  bunch  of 
keys  was  missing  from  his  itocket,  but  he 
found  therein  a  sleeve  or  collar  button,  which 
was  not  his  property.  Robinson  informed 
Gavin  that  the  other  porter,  one  LInd,  had 
found  a  bunch  of  keys  in  the  aisle  during 
the  night  Robinson  then  brought  Llnd  to 
Gavin,  and  Llnd  handed  him  the  bunch  of 
keys,  and  also  one  or  more  baggage  checks. 
Gavin,  upon  discovering  the  loss  of  the 
m<Miey,  had  the  conductor  called,  and  re- 
ported his  loss.  The  conductor  made  some 
search,  but  failed  to  find  the  mcmey.  Dur- 
ing the  investigation  it  was  reported  to  Gav- 
in that  the  porter  Llnd  had  lost  one  of  his 
sleeve  buttons,  and  this  fact  coupled  with 
the  finding  of  a  strange  sleeve  button  In  Gav- 
in's trousers  pocket,  at  once  fixed  suspicion 
upon  Lind.  Gavin  allied  Robinscxi,  and  ques- 
tlMied  him  abont  the  sleeve  Imtton,  and  was 
told  by  Robinson  that  Lind  bad  asked  him 
about  his  lost  deeve  button.  The  car  con- 
taining Gavin's  party  was  occupied  entirely 
by  rentable  citizens  of  Memphis,  and  many 
were  also  in  the  other  sleepers.  The  train 
was  a  special  train  of  five  sle^era,  and  was 
to  run  from  Memphis  to  Norfolk  without 
change  of  cars,  and  all  the  sleepers  were  in 
charge  of  only  one  conductor.  No  new  pas- 
sengers came  aboard  at  any  place  between 
Memphis  and  Chattanooga.  The  conductor 
testified  in  regard  to  the  feasibility  of  one 
passenger  robbing  another  b^lnd  the  cur- 
tain that  it  Is  possible  to  be  done,  but  not 
probable.  If  the  porter  is  on  watch,  and 
attending  to  his  duty.  The  record  shows 
that  Lind  went  on  watdh  about  12  o'clock, 
and  remained  on  watch  xmtll  8  o'clock,  when 
he  was  relieved  by  Robinson,  who  then  con- 
tinued his  watdi  untU  half  past  6  the  same 
morning.  Robinson  testified  that,  tf  the  por- 
ter was  at  his  post  and  on  wafadi,  it  would 
be  impossible  for  any  one  passlnc  alMig  the 
aisle,  vt  for  a  passenger  occupying  an  ad- 
joining berth,  to  abstract  anything  from 
Gavin's  berth  without  attracting  the  party's 
attention;    that  such  a  robbery  w.^s  impos- 
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Ada  wlfiumt  detectlaQ  wben  the  porter  was 
4m  watch  and  doing  hie  duty.  The  portef 
Llnd  testlfled  that  no  one  passing  along  the 
aisle  could  have  stolen  aoTthlng  from  a  berth 
without  being  seen  by  him  while  on  watch, 
bat  that  a  passenger  in  a  both  might  steal 
from  an  adjoining  section  at  the  head  or 
foot.  The  circuit  Judge  tried  the  case  with- 
out the  intervention  of  a  Jury,  and,  being 
of  opinion  that  the  money  was  stolen  by 
porter  Lind,  rendered  Jndfpment  against  the 
company  for  $150.  The  Pullman  Palace-Car 
Company  am>ealed,  and  aselgns  errors. 

The  law  is  well  settled  that  a  sleeping-car 
company  is  not  a  common  carrier.  They  dif- 
fer radically  in  the  kind  of  service  raidered 
the  public.  The  contract  of  the  sleeping-car 
company  Is  to  lodge  the  passraiger,  while  that 
of  the  carrier  is  to  carry  him.  Sleeping-car 
companies  are  not  liable  as  inn-keepers  for 
the  loss  or  theft  of  articles  from  a  guest,  for 
the  reason  that  the  passenger  aa  a  sleeping- 
car  retains  the  exclusive  personal  possession 
and  control  of  his  valuables.  The  company 
does  not  undertake  to  receive  the  property  of 
the  guest,  but  expressly  declines  to  do  so, 
and  for  this  reason  Is  absolved  from  the  lia- 
bility of  an  inn-keeper.  It  has  been  so  diffi- 
cult to  define  the  precise  legal  status  of  this 
dasB  of  public  servants,  and  the  measure  of 
their  accountabHily,  that  they  Iiave  l)een  face- 
ttously  characterized  as  "flying  nondescripts." 
It  Is,  however,  imlversally  recognized  by  the 
coortB  that  it  is  the  duty  of  a  sleeping-car 
company  to  maintain  a  careful  and  contln- 
Qous  watch  over  the  Interior  of  the  car  while 
the  bertha  aj»  occupied  by  sleepers.  If  ttie 
laopetijr  of  tlie  passenger  is  stolen  by  a 
fellow  passenger,  or  by  an  Intruder  on  the 
train,  in  oonse<iuence  of  Uie  faUure  of  the 
company  to  malntwiTi  this  careful  and  con- 
tinuous watdi,  the  company  wIU  be  liable 
for  its  value.  Carpenter  v.  Ralli-oad  Co., 
124  N.  T.  68,  26  N.  E.  Rep.  277.  It  foUows, 
as  a  corollary  from  this  proportion,  ttiat,  if 
the  servant  or  agent  of  the  company  charged 
wlOi  the  duty  of  watching  and  protecting  the 
property  of  the  guest  purloins  It  himself, 
the  company  la  responsible.  Says  Mr.  Wood, 
in  hJfl  work  on  Master  and  Servant,  (section 
321:)  "In  that  class  of  cases  where  the  mas- 
ter owes  certain  duties,  either  to  third  per- 
■CHis  or  the  public,  whether  the  same  arise 
from  contiact  or  statutory  obligations,  a  dif- 
ferent rule  of  liability  exists  from  that  whldi 
prevails  when  the  liability  sounds  entirely  In 
tort.  When,  by  contract  or  statute,  the  mas- 
ter is  bound  to  do  certain  things.  If  be  in- 
troBts  the  performance  of  that  duty  to  an- 
other he  becomes  absolutdy  responsible  for 
Uta  manner  In  which  the  duty  is  performed, 
predsely  the  same  as  though  he  himself  had 
performed  it,  and  that  without  any  refer- 
ence to  the  question  whether  the  servant  was 
authorized  to  do  the  particular  act  Where 
the  master,  by  contract  or  operation  of  law, 
is  bound  to  do  certain  acts,  he  cannot  ezcnse 
himself  from  UablUt}'  upon  the  ground  that 


be  has  committed  that  duty  to  another,  and 
that  he  never  authorized  such  person  to  do 
the  particular  act  Being  bound  to  do  the 
act,  if  he  does  It  by  anotiier  he  is  treated  as 
haying  done  it  hhnself ;  and  the  fact  that  his 
servant  or  agent  acted  contrary  to  his  Instruc- 
tions, without  his  consent,  or  even  fraudu- 
lently, will  not  excuse  him."  Palace-Car  Co. 
y.  Matthews,  74  Tex.  654,  12  S.  W.  Bep.  744. 

The  first  assignment  of  error  is,  viz.: 
"There  Is  no  evidence  to  support  the  finding 
of  the  circuit  Judge,  for  the  reason  that  the 
evidence  Introduced  by  the  plaintiff  shows 
that  the  servants  of  defendants  were  watch- 
ful and  diligent,  and  were  guilty  of  no  nej^- 
gence."  The  drcnit  Judge  found  th&t  the 
larceny  was  committed  during  Llnd's  watch, 
between  12  and  3  o'clock,  and  he  found,  fur- 
ther, that  Llnd  was  the  guilty  party.  Upon 
an  examination  of  the  record,  we  find  mate- 
rial evidence  to  sustain  the  finding  of  the 
circuit  Judge. 

The  second  assigimient  is  that  the  circuit 
Judge  erred  in  finding  that  the  defendant,  as 
a  matter  of  law,  was  liable  to  the  plaintiff 
for  the  loss  of  the  money,  for  the  reason 
that  one  passenger  has  no  right  to  carry 
upon  his  person  the  money  of  another  pas- 
senger, and  to  hold  the  defendant  company 
liable  for  the  loss.  The  tMrd  assignment 
of  error  will  be  ccmsldered  in  connection 
with  the  second.  The  third  assignment  is, 
viz.:  "The  evidence  Shows  that  the  money 
sued  for  was  not  the  money  of  M.  Gavin, 
but  the  money  of.  Martin  Kelly,  who  was 
not  a  passenger  upon  the  cars."  The  grava- 
men of  this  suit  is  to  recover  the  value  of 
the  property  claimed  to  have  been  stolen  by 
the  employes  of  the  company  who  were 
charged  with  the  duty  of  preserving  It  As 
already  stated,  this  money  came  into  the 
hands  of  M.  Cavin  as  a  depoedtary,  to  be 
used  and  expended  by  him  in  defraying  the 
traveling  expenses  of  Miss  Kelly.  It  has 
been  held  in  this  state  that  an  actual  and 
exclusive  possession  by  a  party,  even  fhougli 
it  be  by  a  wrongdoer,  is  sufficient  to  support 
an  action  of  trespass  against  a  mere  stran- 
ger or  wrongdoer,  who  has  neither  title  to 
the  possession  in  himself,  nor  authority  from  - 
the  legal  owner.  Criner  v.  Pike,  2  Head, 
397.  "Ordinarily,"  says  the  court  in  that 
case,  "the  party  in  possession  Is  either  the 
owner  of  the  property,  or  answerable  over  to 
the  owner;  and  In  either  case  he  Is  entitled, 
not  only  to  damages  for  the  taking,  but  also 
for  the  value  of  tiie  property.  This  Is  the 
general  rule.  A  defendant  has  been  allowed 
to  prove  in  mitigation  of  damages  that  the 
goods  did  not  belong  to  the  plaintiff,  and 
that  they  have  gone  to  the  use  of  the  true 
owner,  either  by  being  restored  to  him  In 
specie,  or  taken  upon  legal  process  in  pay- 
ment of  Ids  dobts,  for  in  such  case  the  plain- 
tiff Is  not  answerable  over.  But  Mr.  Sedg- 
wick thinks  the  principle  of  these  decisions 
has  been  carried  quite  far  enough,  •  •  • 
and  that  it  will  not  do  to  permit  acts  of  will- 
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fill  or  wanton  trespass  to  be  excnsed  by 
the  defense  of  oatstandlng  titles  In  tblrd 
persons."  See,  also,  Logan  t.  Coal  Co.,  9 
Heistc.  690,  where  It  Is  held  that  "mere  pos- 
session la  a  BOfflcIent  title  upon  which  to 
maintain  trespass  against  a  mere  wrong- 
doer." Crawford  v.  Bynmn,  7  Yerg.  381. 
Miss  Kelly  having  been  placed'  In  charge  of 
Mr.  Oavln,  the  latter  had  become  the  de- 
positary of  this  money,  for  the  purpose  of 
defraying  her  current  expenses,  as  they  arose 
upon  the  journey.  It  has  been  held  that 
members  of  the  same  family,  traTellng  to- 
gether, may  carry  each  other's  effects.  Dex- 
ter v.  Railroad  Co.,  42  N.  T.  32«;  Curtis  ▼. 
Railroad  Co.,  T4  N.  T.  116.  We  think  that 
Miss  Kelly,  having  been  placed'  in  charge  of 
Mr.  Gavin,  was  "pro  hac  vice,"  for  the  pur- 
poses of  the  journey,  a  member  of  his  family, 
and  tbat  a  gentleman  In  charge  of  ladies 
on  such  an  occasion  was  their  protector, 
and  the  proper  custodian  of  th^r  money  and 
personal  effects  intrusted  to  lilm.  In  this 
view  of  tha  case,  we  think  it  unecessary  to 
determine  whether,  at  the  time  the  theft  was 
committed,  the  money  was  the  property  of 
Miss  Kelly  or  her  fether,  Martin  Kelly.  The 
proof  shows  the  money  was  in  the  actual 
possession  of  Gavin,  as  its  rightful  depos- 
itary. Other  questions  of  minor  Importance 
were  considered  and  decided  orally. 
AArmed. 


ROBINSON  et  al.  v.  BOTD  et  al. 

ROBINSON  T.  ROBINSON  et  al. 

(Sapreme  Court  of  Tennessee.    Jane  1,  1803.) 

FiMH-T  Settlkmbxt— Res  Judicata  —  Constrdo. 

TIOS  OF  Wu,!, — FbKSONS  ENTITLED — "HEIRg.  " 

1.  Family  gettlemeats  will  be  gustaiaed  in 
courts  of  equity  unless  it  clearly  appear  that 
there  is  manifest  error,  and  even  in  case  of 
persons  under  disability  a  settlement  will  not 
be  disturbed  after  a  Ions'  lapse  of  time,  and  the 
accrnal  of  other  rights. 

2.  A  judgment,  except  in  special  cases.  Is 
res  judicata,  not  only  on  the  points  as  to  which 
the  court  was  required  by  the  parties  to  form 
an  opinion  and  pronoanoe  judgment,  but  also  on 
every  point  which  properly  belouged  to  the 
subject  of  litigation,  and  which  the  parties 
esercisinR  a  reasonable  diligenee  might  have 
brouRht  forward  at  the  time. 

3.  The  second  item  of  a  'vrill  gave  all  tes- 
tator's estate  to  his  two  sons,  and  provided 
that  if  either  should  die  before  testator,  leaving 
children,  then  his  share  should  go  to  his  chil- 
dren, "but  hi  the  event  of  the  death  of  either 
of  my  two  sons  before  reaching  his  majority, 
or  in  the  event  of  his  dying  intestate  and  with- 
out children  born  in  lawful  wedlock,  then  his 
share  to  his  surviving  brother."  Item  3  pro- 
vided that,  "in  case  of  the  death  of  both  of  my 
said  sons,  neither  leaving  children  bom  in  law- 
ful wedlock,  then  I  give  my  whole  estate  to 
my  daughter."  Held,  that  the  two  items 
should  be  construed  together,  and  that  testa^ 
tor  intended  to  carry  his  property  over  to  bis 
danehter  in  case  only  that  DOth  sons  died  with- 
out issue  and  intestate. 

4.  A  testator  gave  his  estate  to  "my 
brother  J.,  and  his  lawful  heirs.  If  he  dies 
without  such  heirs,  then  I  give  everything  to 
my  sister."  HcUl.  that  the  word  "heirs"  should 
be  construed  "children." 


5.  If  the  word  "heirs"  should  be  given  it» 
dsual  technical  meaning,  then  this  is  a  proper 
case  for  the  application  of  Mill,  ft  Y.  Code,  ( 
2815,  providing  that  a  contingent  limitation  made 
to  depend  on  a  person  dying  without  heirs,  chil- 
dren, etc.,  shall  be  a  limitation  to  take  effect 
when  Bueh  person  dies  with  bars,  children,, 
etc.,  living  at  the  time  of  his  death,  or  born 
within  10  months  thereafter,  unless  the  in- 
tention be  expressly  declared  otherwise. 

Appeal  from  chancery  court.  Shelly 
county;  W.  D.  Beard,  Chancellor. 

Bill  by  Alston  Boyd  and  wife,  Leila  B. 
Boyd;  Alston  Boyd  as  administrator  de- 
bonis  non  of  John  B.  Robinson,  deceased, 
and  of  William  H.  Robinson,  deceased;  and 
Alston  Boyd  as  the  next  friend  of  bis  five 
minor  children,  Bessie,  Mary,  Alston,  Jr., 
Leila,  and  Martha  Boyd,— against  Eula  C. 
Robinson  (now  FaiTiswortti)  in  her  o'wn 
right,  and  against  Eula  C.  Robinson  and  L. 

B.  McFarlond  as  executrix  and  executor  of 
John  B.  Robinson,  Jr.,  deceased, — ^to  obtain 
a  construction  of  the  -wills  of  John  B.  Robio- 
son.  Sr.,  and  Williiun  H.  Robinson,  and  that 
the  limitations  over  la  said  will  to  complain- 
ants be  declared  valid,  and  that  ccunplnln- 
ants  be  put  into  possession  of  the  estates  of 
John  B.  Robinson,  Jr.,  and  WilUam  H.  Rob- 
inson, and  for  other  relief.  Annie  Douglas 
Rt'blnson  was  subsequently  made  a  party  de- 
fendant. From  the  decree,  £ula  C.  Robin- 
son individually  and  as  executrix  of  John  B. 
Robinson,  Jr.,  and  L.  B.  McFarland  as  exec- 
utor, appealed.  The  Boyds  and  Annie  Doug- 
las Robinson  made  assignments  of  error. 
Modified. 

Bill  by  Annie  D.  Robinson,  by  her  next 
friend,  against  Eula  C.  Robinson  and  others, 
for  a  writ  of  possession  of  certain  land  and 
for  an  accounting,  etc.  From  the  decree, 
Annie  D.  Robinson  appeals.    Affirmed. 

The  two  cases  were  heard  together. 

Metcalf  &  Walker,  for  appellant,  Annie  D. 
Robinson.  Malone  &  Malone  and  B.  M. 
BsteSk  for  complainant  Boyd.  Morgan  &  Mc- 
Farland, Wurly  St  Wrlgbt,  M.  B.  Trczvant, 
and  Metcalf  &  Walker,  for  defendant  Eula 

C.  Robinson.  Morgan  &  McFarland  and  B. 
M.  Elates,  for  appellee  E.  C.  Robinson. 

WILKES,  J.  The  mata  question  of  thl» 
first-named  clause  Is  to  have  the  court  con- 
strue the  wills  of  John  B.  and  WlHiam  H. 
Rrfbhjson,  devising  property  valued  at  over 
$100,000.  The  orlslnal  bill  was  filed  by 
Alston  Boyd  and  wife,  Leila  R.  Boyd,  Al- 
ston Boyd  as  administrator  de  bonis  non  of 
John  B.  Robinson,  deceased,  and  of  Willian* 
H.  Robinson,  deceased,  and  by  Alston  Boyd 
as  the  next  friend  of  his  five  minor  children, 
nam^,  Bessie,  Mary,  Alston,  Jr.,  Leila,  an* 
Martha  Boyd,  against  Eula  C.  Robinson  (now 
Famsworth)  in  her  own  right,  and  against 
Eula  C.  Robinson  (now  Famsworth)  and  L.  B. 
McFarland  as  executrix  and  executor  of  John 
B.  Robinson,  Jr. ,  deceased.  The  bill  was  sworn 
to  by  Alston  Boyd  on  October  16, 1880,  and  oa 
the  same  day  a  motion  was  made  for  an  injunc- 
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tloB  reatndalns  iha  dcfouUnt  tvom  remor- 
mg  or  opening  tbe  iron  safe  of  W.  li.  Rofaln- 
son,  and  remoTlng  tberef  rom  all  of  tbe  vol- 
nalile  papers  of  W.  H.  Boblnson  and  Jobn 
B.  Boblnson,  Sr.  Upon  hearing  the  applloa- 
tlon  on  October  17,  1889,  the  chanodlor  over- 
mled  the  motion  for  an  Injunction.  As  no 
InJtmctlaB  waa  obtained,  complalxuutta  ptth 
pored  an  amendment  to  the  original  bill, 
and  the  two,  being  attacbed,  were  together 
filed  as  one  bill  on  January  15,  1800.  The 
complainants  averred  that  John  B.  Bobln- 
son died  in  IfiSS,  having  first  made  his  will, 
by  which  he  directed  aa  follows: .  'ItHU  2. 
I  gtye  and  bequeath  all  my  estate,  real  and 
poaonal,  of  every  description,  and  where- 
erer  situated,  abaolntely  to  my  aons  WttQam 
Henry  Robinson  and  John  Beverly  Bobin- 
aon,  Jr.,  to  be  eqoally  divided  between  them. 
In  case  of  the  death  of  d.tber  of  my  sons 
before  my  death,  leaving  children  bom  In 
lawful  wedlock,  then  his  abare  to  hla  diUd  or 
children,  aa  the  case  may  be;  but  in  Qie 
event  of  the  death  of  either  of  my  two  sona 
litfore  reaching  his  majority,  w  in  tihie  event 
of  bia  dying  intestate  and  without  children 
bcm  in  lawfnl  wedlock,  then  his  eOiare  to 
hla  snrvlring  brother.  Item  3.  In  case  of 
the  death  of  both  of  my  said  sons,  neither 
leaving  children  bom  in  lawful  wedlock, 
tben.  I  give  my  whcde  estate  to  my  dau^iter, 
Mrs.  Leila  Bc^d;  the  personalty  to  her  ab- 
solutely, Uie  realty  to  her  sole  and  separate 
use  for  Ufe,  with  remainder  over  to  her 
children."  That  hla  two  sona  mentioned. in 
tills  item  of  the  will  had  both  died  without 
any  children,  and  therefore  complainants 
were  entitled  to  the  estate  of  John  B.  Bobln- 
moa,  Sr.  That  William  H.  Robinson  died 
two  years  after  the  death  of  his  &ther, 
namely,  in  1887,  having  first  made  hl»  will, 
the  second  Item  of  which  is  in  these  words: 
"Second.  I  give  all  of  my  estate  of  every 
kind,  real  and  personal,  and  wherever  sit- 
uated, to  my  brother  Jno>.  B.  Robinson,  and 
his  lawftal  heirs.  If  he  dies  wltiiout  such 
heirs,  then  I  give  everything  to  my  sister, 
Leila  Boyd;  the  personalty  to  her  absolute- 
ly, and  the  realty  to  her  for  life,  with  re- 
mainder over  to  ho:  children."  That  the 
said  John  B.  Boblnson,  Jr.,  mentioned  in 
this  Item  of  the  will,  had,  two  years  after 
the  death  of  Us  'brother,  namely,  1880,  died, 
witbout  leaving  any  child  him  surviving,  no 
diUd  ever  having  been  bom  to  him.  Where- 
fore Mrs.  Boyd  and  her  chlldr«i  claim  that 
under  this  section  of  the  will  of  W.  H. 
Boblnson  they  were  entitled  to  all  of  the 
estate  of  which  W.  H.  Sobtnaon  died  s^ed 
and  possessed. 

The  Ull  farOier  avers  diat  the  aaid  John 
B.  Bobinaon,  Jr.,  by  hla  last  will,  devised  ev- 
erything of  wtaidi  he  was  poaKSsed  to  hla 
wife,  Bula  O.  BoUnson,  (now  Famsworth,) 
and  that  the  said  John  B.  Boblnson,  Jr., 
being  in  possession  of  the  estate  of  Ida  £ii- 
tber,  John  B.  Boblnson,  Sr.,  and  hla  bsother 


W.  H.  Robinson,  imder  tiieir  wills,  the  ih)s- 
session  passed  to  the  said  Bula  C  Robinson, 
(now  Famsworth,)  who  refused  to  give  pos- 
session to  the  complainants  to  any  part  ot 
the  estates  either  of  John  B.  Robinson,  Sr.» 
or  W.  H.  Roblnaon;  she  Inalsting  that  the 
limitations  over  in  the  wills  of  these  two- 
testators  In  favor  of  Mrs.  Boyd  and  her  chil- 
dren were  void,  and  that  John.  B.  Robinson, 
Jr.,  took  a  fee  both  in  the  estate  of  hla  father- 
ond  his  brotiier.  The  bill  avens  that  J«dn» 
B.  Robbison,  Sr.,  was  a  man  of  great  pru- 
dence, and  skilled  in  business  affairs,  and< 
that,  having  received  by  his  wife,  (Mrs. 
Boyd'a  mother,)  soon  aSX&e  hla  marriage, 
some  9iO,000  in  cash,  and  using  this  aa  a 
nucleus,  he  had  from  time  to  time  invested, 
and  reinvested,  and  by  bia  speculations  and. 
.tiadea  had  accumulated  a  large  estate;  and 
that  in  the  fifties  he  began  taking  title  to- 
this  property,  either  in  his  name,  as  trustee- 
£or  his  wife  and  children,  or  else  had  con- 
veyances made  to  bia  wife  for  her  life,  with 
remalndeiB  ova:  to  his  chUdren  and  thelr- 
children,  upon  certain  conditions  and  limita- 
tions; while  other  property,  and  notably  the- 
Planters'  Insurance  property,  and  the  proi>- 
eity  on  Vance  street,  was  conveyed  by  John. 
B.  Bobinaon,  Sr.,  directly  and  unconditionally 
to  his  ChUdren  in  the  year  1875. 

In  1873,  Leila  Boyd  bitermarried  with  Al- 
ston Boyd,  by  whom  she  had  five  children,. 
aU  living  at  the  date  of  the  fiUng  of  the  bill, 
and  two  of  whom  had  been  bom  prior  to- 
the  year  1S77.  la  April,  1877,  a  family  set- 
tlement was  had  with  regard  to  the  entire 
trast  estate,  the  Immediate  cause  of  the  set- 
tlement being  an  application  of  Mr.  and. 
Mra  Alston  Boyd  to  have  set  apart  to  Mts. 
Boyd  in  severalty  her  one-fourth  of  the  trust 
estate,  there  being  at  that  time  four  children, 
of  John  B.  Robinson,  Sr.,  namely,  John 
Douglass  Robinson,  LeUa  R.  Boyd,  William 
H.  Robinson,  and  John  B.  Boblnson,  Jr.  At 
this  date  Douglass  and  Leila  were  over  21 
years  of  age;  W.  H.  was  20,  and  John  B., 
Jr.,  was  13  years  of  age.  Valuations  were 
put  upon  all  of  the  trust  estate,  and  the  in- 
debtedness of  the  estate  was  then  set  out, 
amounting  to  something  over  $10,000.  Mrs. 
Boyd  was  required  to  account  for  what  she 
had  theretofore  received.  John  B.  Robinson,. 
Sr.,  put  in  certain  personal  property  dis- 
closed by  the  bill,  and  insisted  that  as  to- 
a  part  of  the  property  he  had  a  life  estate, 
and  that  as  to  all  of  the  property  he  had  a 
right  to  control  it  as  one  estate  during  his 
Ufe.  Ckmsiderable  irritation  arose  out  of  the- 
dlfl^erent  views  and  contentions  of  the  p.nr- 
tles,  biit  the  result  was  a  strictly  family 
settlement,  try  the  terms  of  which  each  chUd' 
was  to  take  one-fifth  of  the  entire  trust  es- 
tate, and  assume  one-fifth  of  the  debts  at 
the  estate;  and  John  B.  Robinson,  Sr.,  was 
to  take  one-fifth  of  the  entire  trust  estate, 
and  assume  one-fifth  of  the  debts.  In  other- 
wordSi  instead  of  the  estate  being  dividedi 
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into  fonr  parts  between  the  four  children  of 
John  B.  Koblnson,  St.,  John  B.  RoUnaon, 
Sr.,  was  to  get  a  child's  part  of  the  estate, 
and  the  estate  was  divided  into  five  equal 
ports. 

A  bill  was  filed  In  the  name  of  John  B. 
Robinscm,  Sr.,  Alston  Boyd  and  his  wife, 
Leila,  In  order  to  ratify  and  confirm  the 
family  settlement,  and  to  have  set  apart 
to  Leila  Boyd  one-fifth  of  the  estate,  she 
having  selected  the  house  and  lot  on  Front 
street  as  her  one-fifth  of  the  entire  estate, 
and  agreed  to  pay  her  father  $4,400  In  order 
to  equalize  her  share  with  the  others,  which 
she  afterwards  did.  That  while  the  agree- 
ment was  In  fact  that  Mrs.  Boyd  should  re- 
ceive only  one-flfHi,  and  while  she  only  re- 
ceived this  amouni  yet  the  chancery  pro- 
ceedings were  so  conducted  as  to  make  It  ap- 
pear to  tiie  court  that  she  was  in  truth  re- 
ceiving <xie-fourth  thereof.  Upon  the  death 
of  Douglass  Robinson  litigation  sprung  up 
between  John  B.  Robinson,  Sr.,  and  his  two 
sons  on  the  one  side  and  Annie  D.  Robin- 
son, the  widow  of  Douglass,  on  the  other, 
in  which  John  B.  Robinson,  Sr.,  and  bis  two 
sons  John  B.,  .Tr.,  and  William  H.  filed  a 
cross  bill.  In  which  they  set  up  the  terms  of 
the  family  setUement  of  1877,  and  averred 
that  by  and  undw  that  setUement  John  B. 
Robinson,  Sr.,  was  possessed  wltb  a  child's 
part  of  the  estate,  and  averring  that  after 
the  setting  apart  of  Leila  Boyd  of  the  Front 
street  house  the  entire  trust  estate  was 
o^vned  equally  by  tiie  three  children  and 
their  father;  and  tbe  cross  complainants 
prayed  a  partition  of  the  estate  In  these  pro- 
portions. That  In  this  cause  (to  which  Boyd 
and  wife  were  not  parties)  the  chancellor 
decreed  that  there  had  been  a  family  set- 
Uement in  1877,  and  that  John  B.  Robinson, 
Sr.,  by  the  terms  thereof  was  to  receive  and 
be  vested  with  a  one-fifth  interest  therein; 
but,  the  representatives  of  Douglass  Robin- 
son having  pleaded  the  statute  of  frauds, 
the  plea  was  sustained,  and  after  this  such 
proceedings  were  had  in  the  cause  that  the 
ostate  of  Douglass  Robinson  was  declared 
insolvent,  and  all  his  part  of  the  trust  es- 
tate was  set  apart  in  severalty,  incumbered 
with  his  widow's  dower,  and  the  same  was 
sold  to  pay  debts  adjudged  to  be  due  from 
bis  estate,  when  It  was  bought  In  at  chan- 
cery sale  by  W.  H.  Robinson,  who  paid  for 
the  same  by  using  the  dUilms  of  John  B. 
Koblnson,  Sr.,  adjudged  due  him  from  the 
estate  of  Douglass,  and  nearly  sufficient  In 
amount  to  liquidate  the  entire  purchase 
money  due  from  him.  That  W.  H.  Robin- 
son probated  the  will,  and  qualified  as  ex- 
ecutor of  J.  B.  Robinson,  Sr.,  deceased,  but 
took  no  further  steps  whatever  so  far  as  the 
records  of  the  probate  court  disclosed.  That 
upon  the  death  of  W.  H.  Robinson,  John  B. 
Robinson,  Jr.,  probated  his  will,  and  took 
out  letters  testamentary,  but  never  took  any 
other  st^ps  in  tbe  administration  (rf  the  es- 


tate, so  far  SM  the  records  of  tbe  probate 
court  disclose.  Hiat  soon  after  the  death  of 
John  B.  Robinson,  Sr.,  namdy,  in  1886,  the 
two  brothers  William  H.  and  John  B.,  Jr., 
divided  the  entire  trust  estate  standing  in 
their  names  or  In  the  name  of  their  father, 
each  one  taking  property  supposed  to  be  in 
the  aggregate  of  equal  value.  In  this  dlvl- 
A<m  no  distinction  was  taken  with  regard  to 
any  of  the  property  owned  by  them,  or  the 
source  from  whldi  it  came.  There  was 
thrown  into  the  division  13  acres  of  land 
owned  by  John  B.  Robinson,  Sr.,  near  the 
National  Cemetery,  and  which  had  never  be- 
longed to  the  trust  estate.  That  the  broth- 
ers remained  in  possession  of  the  property 
received  by  eadi  in  the  division  of  1886  until 
the  death  of  W.  H.  Robinson,  and  thereaftf>r 
John  B.,  Jr.,  continued  in  the  possession  of  the 
entire  estate  to  his  death,  after  which  time 
his  widow  succeeded  him,  and  refused  to  al- 
low Mrs.  Boyd  to  enter  and  take  possession  of 
the  estate  of  her  father  and  brother  under 
the  wills  above  named,  claiming  that  the 
limitations  over  In  her  favor  were  void,  and 
that  her  husband  took  an  absolute  fee,  which 
passed  to  her  upon  his  death,  under  the 
terms  of  his  wllL 

A.  D.  Robinson  v.  E.  C.  Robinson. 

During  the  pendency  of  the  present  suit, 
namely,  on  November  12,  1891,  the  posthu- 
mous child  and  only  heir  at  law  of  John 
Douglass  Robinson  filed  her  bill  against  the 
complainant  E.  C.  Robinson  (now  Fams- 
worth)  and  Alston  Boyd  et  al..  In  whldi  she 
Insisted  that  by  the  terms  of  the  deed  made 
by  John  B.  Robinson,  Sr.,  In  1859,  In  which 
he  conveyed  to  his  wife  for  life,  with  certain 
limitations  over  to  her  children,  the  proper- 
ty on  Main  street,  commonly  called  tbe 
"Trunk  Store,"  J.  D.  Robinson  had  a  mere 
life  estate,  and  that  upon  his  death  she  took  a 
fourth  interest  therein,  as  purdmser  under  the 
deed  of  1859,  and  not  as  heir  of  her  father; 
and  that  by  the  terms  of  the  same  deed,  up- 
on the  death  of  W.  H.  Robinson,  she  took 
a  third  of  his  interest  in  said  lot,  and  like- 
wise upon  the  death  of  John  B.  Robinson, 
Jr.,  she  took  a  half  Interest  in  said  lot;  and 
she  prayed  for  a  writ  of  possession,  for  an 
account  of  back  rents,  and  for  the  estab- 
lishment of  her  title,  etc.  Answers  were 
filed  by  all  of  tbe  defendants,  and  the  cause 
was  regularly  put  at  Issue,  but.  In  order  that 
the  whole  subject-matter  of  the  litigation 
might  be  settied  In  the  present  case,  an 
amended  and  supplemental  bill  was  filed 
herein  on  January  11,  1S92,  setting  up  the 
filing  of  the  bill  in  Robinson  v.  RobinsMi, 
making  said  Annie  Douglass  Robins(m  a 
party  to  this  bill,  and  Insisting  that.  In  case 
it  should  turn  out  that  Annie  Douglass  was 
entitied  to  the  interest  she  claimed,  then 
that  J.  B.  Robinson,  Jr.,  and  W.  H.  Robin- 
son, in  making  the  division  in  1886,  were  un- 
der  a    dear   mlsappreh«iBlon  as  to   their 
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dghta  and  title  to  this  lot,  which  wns  very 
valuable;  and  praying  that,  In  case  said  An- 
nie Douglass  Robinson  recovered,  then  that 
-complainants  have  compensation  oyer  against 
Eula  C.  Robinson  for  the  loss  occasioned  by 
such  recovery. 

In  the  case  of  Robinson  v.  Robinson  said 
Amile  Douglass  also  Insisted  that  she  took 
as  purchaser,  under  another  deed  of  Newton 
Ford  and  others  to  John  B.  Robinson,  the 
lots  situated  at  the  comer  of  Main  and  Wln- 
-chester  streets;  but  as  to  this  property  In 
the  division  of  18S6  half  thereof  fell  to  John 
B.,  Jr.,  and  half  to  W.  H.  Robinson,  while  as 
to  Ibe  trunk  store  lot  the  whole  thereof  fell 
to  W.  H.  Robhuwn. 

Suit  aa  to  MtB.  Dennlson. 

The  first  amended  bill  also  brought  before 
the  court  Dennlson  and  wife,  and  relief  was 
prayed  against  them  upon  the  following 
facts,  stated  briefly:  That  W.  H.  Robinson 
had  purchased  a  claim  owned  by  A.  P.  Mc- 
Xeal,  administrator,  etc.,  against  J.  P. 
Caruthers,  which  claim  was  a  Uen  upon  cer- 
tain real  estate  near  the  city  of  Memphia 
That  one  B.  M.  Stratton  was  jointly  Inter- 
«sted  with  said  Robinson  In  the  profits  of 
the  venture.  That  before  the  death  of  Rob- 
inson, McNeal  and  Stratton  conveyed  their 
Interest  in  the  claim  to  said  W.  H.  Robinson, 
who,  at  the  time  of  his  death,  was  prosecut- 
ing a  suit  In  the  chancery  court  to  subject 
the  real  estate  of  Garuth««  to  the  payment 
of  his  daim.  That  after  the  death  of  W. 
H.  Robinson,  John  B.,  Jr.,  as  his  executor, 
prosecuted  the  chancery  cose,  had  the  land 
sold,  and  bought  it  In  for  $3,700,  paying  for 
the  same  by  crediting  his  bid  with  the  claim 
belonging  to  the  estate  of  W.  H.  Robinson. 
After  this,  John  B.,  Jr.,  sold  and  by  his  deea 
conveyed  to  Mrs.  Dennlson  a  part  of  the 
Gamtbers  property,  the  consideration  being 
$2,200,  of  which  $400  had  been  paid  before 
the  filing  of  the  bill,  and  the  remainder,  or 
$1,800,  being  still  due  and  unpaid.  The  bill 
insisted  that  as  to  this  Caruthers  property, 
it  having  been  purdiased  by  John  B.  Robin- 
son, Jr.,  with  the  claim  of  his  brother,  in 
whlcli  he  had  only  a  limited  Interest,  upon 
his  death  the  title  thereto  vested  absolutely 
in  complainants,  and  they  prayed  that  it  be 
90  declared,  and.  If  this  relief  was  not  prop- 
er, then  for  general  relief. 

Suit  as  to  Patterson  and  Cooney. 

a%e  bill  showed  that  W.  H.  Robinson  had 
acquired  considerable  property  after  the  di- 
vision between  himself  and  his  brother  in 
1886,  and  that  he  had  sold  a  part  of  this 
property  to  Patterson  and  Cooney,  receiv- 
ing a  part  of  the  consideration  In  cash  and 
the  balance  being  on  tima  That  John  B., 
Jr.,  as  executor  of  W.  H.  Robinson,  had  col- 
lected of  Patterson  and  Cooney  a  considera- 
te amount  due  on  their  purchase,  and  that 
•  oondderable  amount  still  remained  due 


and  impald,  as  to  which  the  bill  sought  to 
recover  the  amount  so  paid  by  them  to  John 
B.  Robinson,  Jr.,  and  as  to  the  remainder 
It  seeks  Judgmoit  against  Patterson  and 
Cooney  therefor. 

Prayer  of  the  Bill. 

The  prayer  of  the  bill  was  for  a  construc- 
tion of  the  wills  of  John  B.  Robinson,  Sr., 
and  William  H.  Robinson,  and  that  the  lim- 
itations over  in  said  wills  to  the  complain- 
ants be  declared  good  and  valid,  and  that 
complainants  be  put  into  possession  of  the 
estates  of  said  John  B.  Robinson,  Jr.,  and 
William  H.  Robinson.  Tlrnt  under  and  by 
the  family  settlement  of  1877,  John  B.  Robin- 
son, Sr.,  be  declared  to  have  a  child's  inter- 
est in  the  entire  trust  estate,  and  that  this 
be  ascertained,  and  complainants  put  In  pos- 
session thereof.  That  the  defendants  be 
charged  with  all  rents  from  the  date  of  the 
death  of  John  B.  Robinson,  Sr.  For  an  ac- 
count and  general  relief. 

Porter  v.  Boyd. 

In  this  case  the  Planters'  Insurance  prop- 
erty, under  a  bill  by  D.  T.  Porter  against  all 
of  the  persons  claiming  to  be  heirs  or  devi- 
sees of  W.  H.  Robinson,  was  sold;  said  Por- 
ter and  Robinson  having  been  tenants  in 
common  of  this  property.  At  the  sale  Alston 
Boyd  became  the  purchaser  of  the  property 
at  the  sum  of  $51,000,  and  the  half  thereof 
going  to  the  representatives  of  W.  H.  Rob- 
inson is  in  court  to  be  disposed  of  hy  decree 
in  this  cause. 

Levy  V.  Robinson. 

This  bill  was  filed  by  Levy  against  B.  C. 
Robinson  (now  Famsworth)  and  Alston  Boyd 
and  wife,  in  which  Levy  averred  that  he 
had  rented  the  property  on  Main  street, 
commonly  called  the  "Trunk  Store,"  from 
John  B.  Robinson,  Jr.,  for  a  term  at  years, 
at  a  rental  of  $900  per  month.  That  Boyd 
and  wife  were  claiming  to  be  entitled  to 
the  rent,  aa  also  was  Mrs.  E.  O.  Robinscm, 
(now  Famsworth;)  wherefore  he  filed  this 
bill  of  Interpleader,  In  order  that  the  court 
might  dedde  which  was  entitled  to  the  same. 
Under  a  decree  in  this  cause  Levy  paid 
into  the  court  his  monthly  rent,  which  had 
accumulated  to  the  amount  of  about  $5,000, 
ofter  which  the  house  burned  down,  and  by 
the  terms  of  the  lease  the  rent  ceased.  This 
fund  is  now  in  this  court,  to  be  disposed  of 
by  decree  in  tills  cause. 

Malone  v.  Boyd. 

This  was  a  bill  brought  by  Malone  to  sell 
a  lot  on  Orleans  street,  which  he  and  W.  H. 
Robinson  owned  in  equal  moieties  as  tenants 
in  common.  The  land  was  sold  for  parti- 
tion, and  the  proceeds  ($1,950)  are  now  in 
the  hands  of  the  clerk  and  master  of  the 
chancery  court  to  be  disposed  of  imder  a 
decree  In  this  case. 
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Decree  on  tbe  Hearing. 

The  case  waa  heard  before  hla  honor, 
Chancellor  W.  D.  Beard.  The  result  was 
that  the  chancellor  ruled  as  follows: 

I.  That  irnder  the  third  Item  of  John  B. 
Kobinson's  will,  Hih.  Boyd  took  a  life  estate 
in  all  of  hla  realty,  with  remainder  in  fee 
to  her  children;  and  as  to  the  personalty 
Mrs.  Boyd  took  an  absolute  estate;  and  that 
she  was  entitled  to  collect  the  rents  from  the 
realty  from  the  death  of  her  broUier  John 
B.  liobinson,  Jr. 

XI.  That  under  the  second  item  of  WQliam 
H.  Robinson's  will,  Mrs.  Boyd  took  an  estate 
for  life  In  hla  realty,  with  remainder  in  fee 
to  her  children;  she  taking  his  personalty 
absolutely,  with  the  rU^t  to  demand  rents 
of  the  real  estate  from  the  death  of  her 
brother  John  B.  Robinacm,  Jr.,  Mrs.  Boyd 
being  adjudged  entitled  to  all  the  rents  of 
the  property  of  WUliam  H.  Bobinson,  except 
aa  to  the  piece  mentioned,  commonly  called 
the  "Trunk  Store,"  aa  to  which  she  was  en- 
titled to  eight-ninths  oi.  the  rvnts,  and  Annie 
Douglass  Roblnaon  to  the  remaining  one- 
ninth. 

lU.  As  to  the  rents  which  had  accumulated 
In  court  from  this  truuk  store  property  in 
the  case  of  Levy  v.  Robinson,  the  same  was 
ordered  transferred  to  the  credit  of  this  cause, 
there  to  be  disposed  of  under  the  principles 
of  the  decree  herein,  namely,  Mrs.  Boyd  to 
take  eight-ninths  and  Annie  Douglass  Rob- 
inson one-ninth  of  the  renta 

IV.  As  to  the  ftmd  in  court  arising  from 
the  sale  of  the  Planters'  Insurance  building, 
sold  in  the  case  of  Porter  ▼.  Boyd,  it  waa 
decreed  to  be  treated  as  real  estate;  Mrs. 
Boyd  to  have  a  life  estate  tlierdn,  remainder 
to  her  children. 

y.  That  the  fund  atlsiag  from  the  sale  of 
the  Orleens  street  pn^erty  In  the  partition 
suit  of  Molone  t.  Boyd  waa  to  be  treated  as 
real  estate,  and  disposed  of  as  the  fund  In 
Porter  v.  Boyd. 

VL  The  bill  waa  dlamisBed  aa  to  Denniaon 
and  wife,  the  court  holding  that  John.  B. 
Robinson,  Jr.,  having  a  life  interest  in.  the 
claim  against  the  Caruthers  property,  covdd 
dispose  of  that  claim  in  any  manner  he  saw 
proper,  and  that  tb^:e  was  no  resulting  trust 
in  ftiTor  of  tbe  remainder-men,  auch  as  would 
entitle  them  to  follow  the  land  itself,  and 
oust  DoinlBon  and  wife  therefrom. 

VIL  In  pursuance  to  Ute  ruling  made  next 
above  (No.  6)  the  chancellor  decreed  that 
there  waa  no  resulting  trust  against  Mrs. 
Famsworth  aa  to  the  3.83  acres  Caruthers 
land;  but  furthn-  held  that  the  eatate  of 
John  B.  Robinson,  Jr.,  was  chargeable  with 
whatever  might  be  the  intereat  of  WilUam 
H.  Robinstm  in  the  claim  purchased  from 
tbe  Bills  eatate  against  this  Caruthers  prop- 
erty, to  the  extent  it  was  used  by  John  B. 
Robinson,  Jr.,  hi  tbe  purchase  of  the  Caruth- 
ers place. 


VIU.  In  so  far  as  the  bin  sought  to  recover 
the  one-flftb  interest,  or  child's  share,  which 
It  was  doimed  John  B.  Robinson,  Sr.,  had 
in  the  trust  estate  imder  the  family  settle- 
ment ot  1877,  or  in  so  far  as  alternative  !■«- 
lief  waa  sought  to  the  effect  that,  in  case- 
the  family  settlement  was  not  enforced,  then 
tlhat  compensatiaa'  be  made  for  the  repudi- 
ation of  the  same,   the  bill   was  dismissed. 

IX.  It  was  adjudged  that,  Inasmuch  as 
Annie  Do«glua<i  Robinson,  In  tlie  case  of 
Robinson  v.  Robinson,  should  recover  a  one- 
ninth  Interest  in  what  Is  known  as  the 
"Trunk  Store,"  it  would  result  in  a  loaa  to 
Mrs.  Boyd,  to  that  extent  the  chancellor 
decreed  that  under  all  the  circumstances  of 
the  case  it  would  be  equitable  to  make  this 
loss  faU  equally  upon  Mrs.  Boyd  and  upon 
Mrs.  Famswoi-th;  that  Is,  that  Mrs.  Boyd 
diould  recover  of  Mrs.  Pimsworth  one-half 
of  tiie  value  of  the  one-ninth  Interest  so  re- 
covered by  Annie  Douglass  Robinson. 

X.  Upon  the  same  equitable  prhiciples, 
inasmuch  as  Mrs.  Famsworth  would  lose 
the  13  acres  of  laud  wliich  formerly  be- 
longed to  John  B.  Robinson,  Sr.,  the  chan- 
cellor ordered  that  one-half  of  this  loss 
should  be  diarged  to  Mra.  Boyd. 

XI.  The  court  ordered  a  reference  to  the 
derk  and  master  to  take  proof  and  report 
(1)  what  the  personal  estate  of  John  B.  Rob- 
inson, St.,  consisted  of;  (2)  of  what  did  the 
pensonal  estate  of  Wm,  H.  Robinson  consist; 
l3)  what  rents  Mrs.  Famsworth  had  col- 
lected from  the  real  estate  belonging  to  the 
estate  of  Jolm  B.  Robinson,  Jr.,  and  WUliam 
H.  Robinson;  (4)  what  debts  of  William  H. 
Robinson  were  paid  by  the  executor  of  Johu 
B.  Robinson,  Jr.;  (5)  he  was  directed  to  re- 
port on  aU  other  matters  of  charge  and  dis- 
charge equitably  existing  between  the  par- 
tics. 

XII.  On  August  17,  1892,  Mrs.  Eula  C. 
Robinson  (now  Fam.sworth)  individually  and 
as  executrix  of  John  B.  Robinson,  Jr.,  and 
L.  B.  McFarland,  executor,  prayed  a  broail 
appeal  from  the  foregoing  decree.  The  Boyds- 
did  not  pray  an  appeal,  but  sued  out  a  writ 
of  error,  and  assign  as  error  to  the  actlou 
of  his  honor  the  following.  Annie  Douglass 
Robinson  also  appealed. 

Errors  Assigned  by  Mrs.  Boyd. 

First.  In  dismissing  the  bill  as  to  Denni- 
son  and  wife.  Second.  In  declaring  that 
there  waa  no  resulting  trust  in  favor  of  Mrs. 
Boyd  and  her  children  in  and  to  the  3.8a 
acres  Caruthers  land.  Third.  In  dismissing 
tbe  bill  aa  to  the  one-flftb  interest  of  John 
B.  Robinson,  Si*.,  in  all  Hie  property  inyolved 
In  the  case,  as  shown  In  the  decree.  Fourth. 
In  adjudging  and  decreeing  that  the  limita- 
tions of  the  deed  of  November  1,  1859,  from 
John  B.  Robinson  to  Elizabeth  B.  Robinson 
were  valid,  and  that  under  the  deed  Annie 
D.,  the  child   of  John  Douglass  Kobinaon, 
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took,  or  was  eotitled  to  receive,  one-ninth 
of  the  lot  on  Main  street  in  ^lemphis,  known 
as  tbe  "Trank  Store"  lot,  or  any  Interest  In 
or  share  of  it  >vUateTer;  and  in  adjudging 
and  decreeing  that  the  complainant  IieSla 
Boyd  and  her  childi'en  were  not  the  true  own- 
era  of  and  entitled  to  this  entire  pnqperty. 
Fifth.  In  adjudging  and  decreeing  that 
Eula  C.  Bobinson  was  entitled  to  recover 
of  complainant  or  to  be  compensated  for 
the  one-half  of  the  value  of  the  13  acres 
<tf  land  formerly  belonging  to  John  B.  Bob- 
tnsoB,  Sr.  Sixth.  In  adjudging  and  dBcree- 
ing  that  Annie  D.  Boblneon  was  entitled  to 
recover  any  share  of  or  interest  in  the 
trunk  store  lot 

F<Hr  Mrs.  Boblnsofn  It  was  assigned  aa  er- 
ror: First  As  to  the  two  deeds,— the  one 
to  the  Winchester  lot  and  the  other  to  the 
Main  street  lot,— the  court  held  that  these 
two  deeds  had  been  constraed  In  the  two 
cases  of  Annie  D.  Bobinson  against  3atm 
B.  RoblnsoD,  Sr.,  et  aL  and  John  B. 
Bobinson,  Sr.,  administrator,  against  Annie 
D.  BAblnsoB  et  al.,  referred  to  above. 
That  tmder  tbia  construction  It  was  held 
that  the  interest  of  John  D.  Bobinson  in 
said  two  pieces  of  property  was  a  fee- 
simple  Interest  Ttut,  inasmuch  as  Annie 
D.  Robinson,  tlie  daughter  of  John  D,  Bob- 
inson, was  a  regular  party  to  said  two 
cases,  such  construction  was  res  adjudloaita 
as  to  her.  The  court  further  held,  howevM, 
that  this  adjudication  did  not  extend  to  or 
Include  the  interest  represented  by  W.  £L 
Robinson  in  the  Miiln  street  lot  and,  as 
this  Interest  had  fallen  in  after  the  decrees 
in  said  two  eases,  said  decrees  were  not  res 
adjudicata  •  as  to  such  interest  As  to 
this  interest  the  court  held  that  under 
the  deed  to  the  Main  street  property.  W. 
H.  Bobinson  having  died  without  diU- 
dren,  his  one-third  thereof  passed  by  the 
terms  of  said  deed  to  Annie  D.  Robinson, 
Mrs.  Boyd,  and  John  a.  Robinson,  Jr.  Un- 
der this  ruling  a  one-ninth  interest  in  said 
^lam  street  lot  was  decreed  to  the  said 
Annie  D.  Robinson.  The  action  of  the  chan- 
<s^iOT  in  decreeing  this  one-nin£h  Interest  to 
Annie  D.  Robinson  in  the  Main  street  lot 
was  assigned  as  ervor.  Second.  The  court 
further  construed  the  wlUs  oif  John  B.  Bob- 
tOBon,  St.,  and  W.  H.  Robinson.  Under 
this  construction  it  was  held  that  the  real 
and  personal  property  «f  'both  J«rfui  B.  Rob- 
inaon,  Sr.,  and  W.  H.  Bobinson  on  the  deaith 
of  John  B.  Rol»ins«n.  Jr.,  passed  to  Mrs. 
Boyd  and  her  children:  the  peraonalty  to 
Mrai  Beyd  absolutely,  and  the  realty  to  her 
for  life,  with  tenminder  to  her  ohildren. 
This  is  assigned  as  error. 

Yarions  assignmeBts  4rf  error  axe  made  on 
bdialf  of  Annie  Donglass  Robinson,  all  of 
which  have  been  duly  considered  in  the 
canse  (tf  Annie  D.  Robinson  et  al.  v.  Eula 
<i.  Robinson  et  aL.  heard  berewlth.  2t  Is 
«Iaflmed  the  eeorC  erred  as  lollows: 


(1)  In  that  it  adjudged  that  complainant 
was,  in  legal  effect,  a  party  to  the  cause 
of  John  B.  Robtnson  v.  Annie  D.  Robinson 
et  aL,  No.  3,210,  R.  D.  of  said  court,  and 
was  party  thereto  in  such  a  capacity  and  un- 
der such  state  of  pleadings  therein  that  her 
interest  in  the  properties  involved  in  this 
cause  and  controversy  are  concluded  by  the 
proceedings  and  decrees  in  said  cause.  It  is 
Insisted  that  complainant  was  not  in  legal 
effect,  a  party  to  said  cause  at  all,  the  bill 
having  been  filed  before  her  birth,  and  she 
having  been  made  a  d^endant  thereto  by  a 
mere  order  of  court,  without  any  supple- 
mental or  additional  pleadings  reciting  the 
fact  of  her  birtti,  and  ordering  summons 
to  Issue  requiring  her  to  appear  on  or  before 
a  named  rule  day.  The  said  order  was 
void,  and  complainant  was  never  legally 
made  a  party  to  said  cause. 

(2)  If  complainant  was  ever  legally  made 
a  party  defendant  to  said  cause  she  was 
made  such  defendant  only  as  the  heir  at  law 
of  John  Douglass  Robinson,  her  deceased 
father,  and  not  in  her  ca^padty  as  claimant 
of  an  Indepraadent  interest  in  the  property 
as  purchaser  under  the  deeds,  Bxhibits  A  and 
B  to  the  orl^nal  bill  heredn. 

(3)  The  said  cause,  No.  3,210,  bdng  a  Ull 
filed  to  administer  the  estate  of  John  Doug- 
lass Bobinson  as  insolvent  could  not  be 
used  for  the  purpose  oif  settling  q^uesUons  of 
conflicting  title  to  the  csta^  belonging  or 
supposed  to  bdong  to  the  intestate. 

(4)  Whether  it  be  true  or  not  that  an  insol- 
vent biU  In  chancery  could  be  used  for  the 
purpose  of  settling  conflicting  and  hostile 
daims  of  title,  it  was  not  in  said  cause  No. 
3,210  undertaken  to  be  used  for  that  purpose 
within  the  prefier  meaning  of  the  pleading, 
proceedings,  and  decrees  in  that  cause,  the 
eourt  intending  <mly  by  the  proceedings  and 
decrees  therein  to  sell  the  property  there  In- 
volved ■OB.  the  .assumption  that  it  belonged  In 
fee  8lnq>le  abectate  to  John  Douglass  Robin- 
son, but  wlthont  an  adjudication  to  that  effect 
as  against  tbls  complainant's  interest  as  pur- 
chaser under  said  deeds,  the  record  not 
showing  any  sodi  adjudlcatlan  against  this 
petitioner,  but  on  the  contrary,  that  the  in- 
tent was  to  sell  the  interest  of  the  intes- 
taite's  hetr  thereki  as  heir,  without  undertak- 
ing to  determine^  as  against  this  complain- 
ant's claim  as  purchaser,  what  that  interest 
was.  Said  record  fails  to  show  any  plead- 
ings, issue,  or  .adjudication  as  to  the  daims 
of  this  complainant  as  purchaser  under  said 
deeds. 

(5)  The  proceedings  and  decrees  in  said 
cause  cannot  be  determined  to  be  conclu- 
sive of  complainant's  Interest  as  purchaser 
under  said  deeds,  Bxhibits  A  and  B,  by 
argument  loference,  or  construction*  from 
the  points  that  were  actually  adjudicated 
in  said  cause. 

(6)  This  complainant  having  prosecuted  a 
broad  appeal  in  said  cause  Ma  8,210^  the 
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decrees  rendered  therein  were  thereby  va- 
cated. The  effect  of  the  record,  therefore, 
upon  the  Interest  of  this  comphUnant  tinder 
said  deeds,  Exhibits  A  and  B,  must  be  deter- 
mined by  a  consideration  and  determina- 
tion of  the  true  Intent,  meaning,  and  legal 
effect  of  the  deci'ee  rendered  by  the  su- 
preme court  of  the  state  In  said  cause. 
That .  decree  w*b  a  consent  decree,  based 
upon  a  contract  of  compromise.  The  evi- 
dence herein  shows  that  said  contract  of 
compromise  was  not  Intended  to  affect  the 
Interests  of  complainant  In  the  properties 
Involved  in  said  cause  No.  3,210,  except  in 
her  capadty  as  heir  at  law  of  her  deceased 
father,  John  Douglass  Robinson.  The  said 
contract  of  compromise,  construed  In  the 
light  of  the  contents  of  said  record.  No. 
3,210,  R.  D.,  and  of  the  record  of  C.  W. 
Metcalf,  guardian,  v.  Annie  D.  Robinson, 
No.  5,700,  R.  D.  of  said  court,  will  not  be 
construed  as  meaning  more  than  a  final 
cession  and  surrender  of  all  of  the  matters 
involved  In  said  litigation  affecting  tliis  coip- 
plalnant  (defendant  therein)  as  the  heir  at 
law  of  her  said  father.  The  said  decree  of 
this  court  affirming  the  decrees  of  the  court 
below  will  be  construed,  and  the  legal  effect 
thereof  determined,  just  as  and  upon  the 
same  principles  that  would  govern  In  the 
consideration  and  determination  of  the  con- 
struction and  legal  effect  of  the  decrees  of 
the  court  below,  if  this  court  should  hold 
that  its  said  decree,  imder  any  circum- 
stances, should  be  given  any  more  ^ect 
than  was  intended  by  the  contract  of  com- 
promise. 

(7)  The  court  below,  in  and  by  the  decree 
therein  entered,  adjudged  that  the  petitioner 
was  entitled,  as  purchaser  under  said  deeds. 
Exhibits  A  and  B,  to  a  four-ninths  interest 
In  said  property  on  Main  street,  near  Mon- 
roe, and  a  one-third  interest  in  said  prop- 
erty at  the  comer  of  Main  and  Winchester 
streets;  that  sndi  Interest,  not  coming  to  her 
by  descent  from  her  fathM,  was  not  sub- 
ject to  sale  for  the  payment  of  her  father's 
debts,  and  that  the  decree  for  sale  there- 
of, made  in  said  cause  No.  3,210,  was  er^ 
roneous.  The  said  error,  if  the  record  and 
proceedings  in  said  cause  No.  3,210  be 
taken,  as  was  done  by  the  court  below, 
as  an  adjudication  against  the  dalm  of 
petitioner  as  purchaser  imder  said  deeds, 
was  error  apparent;  and  both  because  peti- 
tioner was  then  an  infant  and  because  said 
error  was  and  is  error  apparent,  the  de- 
crees in  said  cause  No.  8,210  should  have 
been  reviewed  and  corrected  to  conform  to 
the  iiilings  made  by  the  court  below  as  to 
the  original  rights  of  petitioner  In  said 
property.  Petitioner  should  not  have  been 
precltfded  from  relief,  on  this  aspect  of  the 
case,  by  the  fact  that  said  decrees  in  No. 
3,210  were  affirmed  by  this  court,  such  af- 
firmance having  been  made  by  consent  un- 
der the  contract  of  compromise  made  by 


petitioner's  guardian,  and  the  same  having 
been  Intended  only  to  consummate  the 
cession  and  surrender  of  all  petitioner's 
Interest  in  said  property,  and  the  rents- 
thereof,  as  the  heir  at  law  of  John  Doug- 
lass Robinson,  upon  the  terms  agreed  upon 
by  way  of  compromise.  There  has  been 
no  adjudication  by  the  supreme  court  of  the 
state  upon  the  claims  of  petitioner  as  pur- 
chaser under  said  deeds,  Exhibits  A  and 
B,  and  petitioner,  in  asking  that  the  decrees 
in  said  cause  No.  3,210  be  reviewed  and  cor- 
rected, does  not  aSk  to  review  and  correct 
any  ruling  made  by  the  court  of  last  re- 
sort 

(8)  The  court  below  should  have  decreed 
In  &vor  of  this  complainant  to  the  extent 
of  a  two-thirds  interest  In  the  property  on 
Main  street,  near  Monroe,  and  of  a  one- 
third  interest  In  the  property  at  the  corner 
of  Main  and  Wlnchesto:  streets,  under  the 
last  paragraph  of  the  amended  bill,  the 
substance  of  which  is  that,  if  the  contract 
of  compromise  and  the  decree  of  the  su- 
preme court  of  the  state  entered  thereon  be 
held  broad  enough  in  their  general  terms 
to  embrace  and  conclude  the  Interests  of 
this  complainant  as  purchaser  under  said 
deeds,  such  contract  and  decree  ought  to  be 
set  aside  and  refoimed  to  that  ^ent,  upon 
the  ground  that  the  said  contract  was 
made  and  the  said  consent  given  by  mis- 
take on  the  part  of  the  representatives  of 
this  complainant,  and  in  ignorance  of  the- 
material  facts  Involved,  and  upon  the  far- 
ther ground  (shown  In  said  paragraph) 
that  WUliam  H.  Robinson  and  his  soUcltor 
knew  or  had  reason  to  know  or  believe 
that  the  representatives  of  this  complainant 
did  not  at  the  time  of  said  compromise  and 
consent  decree,  intend  to  embrace  and  con- 
clude her  Interests  as  purchaser  tmder  said 
deeds. 

(9)  The  court  erred  in  holdtaig  that  the 
limitation  over  of  the  interest  vesting 
primarily  in  J(An  B.  Robinson,  Jr.,  was 
void,  because  vicdating  the  rule  against 
perpetuities. 

A  very  able,  exhaustive,  and  Ingenious^ 
argument  is  made  to  sustain  these  assign- 
ments and  to  protect  the  interest  of  Annie- 
Douglass  Robinson,  whidi  has  been  care- 
fully considered,  and  to  which  due  weight 
has  been  given,  but  which  we  cannot  set 
out  at  length  In  this  opinion.  Without  at- 
tempting to  dispose  of  each  of  these  matters 
seriatim  we  only  deem  It  necessary  to  pass 
upon  the  controlling  features. 

1.  The  family  settlement,  made  In  1877, 
should  be  sustained  in  every  respect,  and  aU 
rights  growing  out  of  the  same  should  be 
rigidly  enforced.  Family  settlements  are 
always  sustained  in  courts  of  equity,  unless 
it  clearly  appear  that  there  is  manifest  er- 
ror, and  even  in  case  of  persons  imder 
disability  will  not  be  disturbed  after  a  long 
lapse  of  time,  and  the  accrual  of  other  ri^ts- 
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thereon.  Summers  t.  Wilson,  2  Ciold.  469; 
WiUiams  y.  Sneed,  S  C!old.  533;  Famsworth 
V.  Dlusmore,  2  Swan,  38;  Owen  v.  Han- 
cock, 1  Head,  563;  Reynolds  v.  Brandon,  3 
Helsk.  693;  Andrews  t.  Andrews,  7  Heisk. 
235;  Darden  t.  HarriU,  10  Lea,  421. 

Annie  Douglass  Robinson  is  bound  by  ttie 
decrees  made  in  the  causes  of  Annie  D. 
Robinson  v.  Jolm  B.  Robinson  et  al.,  No. 
3,102,  rule  docket,  and  John  B.  Robinson, 
administrator,  v.  Annie  D.  Robinson  et  al.. 
No.  3,210,  rule  docket,  and  a  W.  MetcaU 
r.  Annie  D.  Robinson  et  al..  No.  5,700,  rule 
docket.  She  was  properly  before  the 
court  in  these  causes.  The  pleadings  in  the 
fiist-named  case  referred  to  her  as  an  un- 
born child  and  necessary  party.  In  one 
case  she  was  made  complainant  by  next 
friend,  and  in  the  others  she  was  serred 
with  process  and  represented  by  guardian 
ad  litem.  In  eadh  case  it  was  necessary 
to  determine  the  interest  of  John  D.  Rob- 
inson in  the  real  estate,  in  order  to  deter- 
mine in  the  one  case  tiie  lands  in  which 
the  widow  was  entitled  to  dower,  and  in 
the  other  to  determine  what  lands  were 
subject  to  be  sold  for  the  debts  of  John  D. 
Robinson.  In  both  cases  the  court  must 
necessarily  have  passed  upon  the  rights  of 
the  minor  child,  and  in  the  last-named  case 
the  interest  of  the  minor  was  the  special 
matter  under  ccwsideration. 

The  prayer  for  the  oonstrucHon  of  the  two 
deeds  was  suffldenif  to  give  the  court  author- 
ity to  construe  them,  and  whether  it  con- 
strued them  according  to  tlie  present  conten- 
tion Is  not  now  material.  The  pleadings  in 
the  consolidated  causes  raise  the  construc- 
tion of  said  deeds,  and  were  sufficient  to 
prevent  defendants  from  being  Burprlsed  or 
misled  in  any  way.  Shepherd  v.  Shepherd, 
12  Helsk.  280;  Whlteley  ▼.  Davis,  1  Swan, 
333;  Bartee  t.  Tompkins,  4  Sneed,  638; 
Hayal  v.  Bryson,  6  Helsk.  141;  Scott  t. 
Fowlkes,  12  Helsk.  700;  Allum  y.  Stock- 
bridge,  8  Baxt  358.  Annie  D.  Robinson  was 
a  party  to  said  proceedings,  not  only  as  heir, 
but  also  as  chUd  of  John  D.  Robinson  by  apt 
designation,  tf  that  he  material,  which  it  is 
not  necessary  to  determine.  She,  however, 
was  described  l)efore  the  court  for  all  the 
purposes  essential  to  determine  her  interest 
and  dispose  of  the  property  in  controversy. 
Even  if  the  court's  attention  was  not  actual- 
ly called  to  the  particular  points  now  made 
in  argument  on  behalf  of  the  minor  Annie- 
D.,  still  that  would  not  prevent  the  decree 
rendered  from  being  conclusive  as  to  the 
parties  in  said  consolidated  causes.  The  rule 
is  that  the  pleading  of  res  adjudicata  applies, 
except  in  special  cases,  not  only  to  the  points 
upon  which  t3ie  court  was  required  by  the 
parties  to  form  an  opinion  and  pronounce 
Judgment,  but  to  every  point  which  proper- 
ly belongs  to  the  subject  of  litigation,  and 
whidi  the  parties  exercising  a  reasonable  dil- 
igence might  have  brought  forward  at  the 


time.  Belolt  y.  Morgan,  7  WalL  623;  Nichol- 
son V.  Patterson,  6  Humph.  394;  Thomson  y. 
Blanchard,  2  Lea,  528;  Partes  v.  011ft,  9 
Lea,  524;  Nolan  v.  Cameron,  Id.  234;  Em- 
bury y.  Conner,  53  Amer.  Dec.  325;  6  Amer.  & 
Bng.  Enc.  Law,  384,  note  6;  Freem.  Judgm. 
!S  253,  260,  266.  Besides,  after  decree  In 
these  consolidated  causes  and  pending  ap- 
peal in  the  supreme  court  on  application  of 
her  regular  guardian  to  the  chancery  court, 
she  was  permitted  to  compromise  and  re- 
ceive a  large  consideration  for  and  in  settle- 
ment of  her  interest  involved.  TlUs  was 
fairly  done,  and  it  does  not  matter  that  the 
consideration,  on  a  better  view  and  investi- 
gation, was  Inadequate.  There  was  no  fraud, 
and  she  was  bound  by  this  settlement;  and 
the  decree  of  the  court  b^ow  la  the  case  of 
Annie  D.  Robinson  v.  Eula  C.  Robinson  et  al. 
is  in  all  things  affirmed. 

The  cliancellor  erred  in  the  construction  of 
the  will  of  John  B.  Robinson,  Sr.  This  wiU 
is  as  follows:  "Item  2.  I  give  and  bequeath 
all  my  estate,  real  and  personal,  of  every  de- 
scription and  wherever  situated,  absolutely 
to  my  sons  William  H.  Robinson  and  John 
Beverly  Robinson,  Jr.,  to  be  equally  divided 
between  them.  In  case  of  the  death  of  either 
of  my  sons  before  my  death,  leaving  cliil- 
dren  bom  in  lawful  wedlods,  then  his  share 
to  Ids  cbUi  or  children,  as  the  case  may  be; 
but  in  the  event  of  the  death  of  either  of  my 
two  sons  before  reaching  his  majority,  or 
in  the  event  of  his  dying  Intestate  and  with- 
out children  bom  in  lawful  wedlock,  then  his 
share  to  his  survlying  brother.  Item  3.  In 
case  of  the  death  of  both  of  my  sold  sons, 
neither  leaving  children  bom  in  lawful  wed- 
lock, then  I  give  my  whole  estate  to  my 
daughiter,  Mrs.  Leila  Boyd;  the  personalty 
to  her  alisolutiely,  and  the  realty  to  her  sole 
and  separate  use  for  life,  with  remainder 
over  to  her  children."  The  second  and  third 
items  must  be  construed  together,  and  in  the 
light  of  the  whole  will,  and  the  circum- 
stances surrounding  the  parties  at  the  time. 
When  so  considered,  we  are  of  opinion  that 
the  testator  intended  to  divide  his  property 
equally  between  his  two  sons,  and  that  each 
should  take  title  in  fee  simple,  conditioned  to 
be  defeated  upon  the  happening  of  two  con- 
tingendes:  (1)  Dying  without  children;  and 
(2)  dying  without  making  a  will.  If  either 
son  should  die  leaving  children  or  leaving  a 
wHl,  his  estate  was  at  once  freed  from  all 
conditions  and  limitations,  and  became  ab- 
solute. It  was  only  In  the  event  ttiat  both 
contingencies  occurred,  to  wit,  the  dying  with- 
out children  and  without  a  will,  that  the 
limitation  over  was  to  take  effect  The 
brothers  stood  upon  the  same  footing,  and 
the  right  of  dther  to  dispose  of  liis  property 
by  will  was  not  abridged  or  affected  in  any 
way  by  the  fact  that  he  survived  his  brother. 
The  limitation  over  to  Mrs.  Boyd  was  de- 
feated as  to  the  share  of  either  when  sudi 
one  died  leaving  a  will  disposing  of  his  prop- 
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«r<7.  Under  the  facta  in  tUs  case  the  derolTi- 
dan  of  the  property  of  John  B.  Robhisoa,  Sr., 
«fter  the  death  «f  both  his  sons  depended 
'not  on  the  will  of  the  father,  but  was  re- 
tnoved  from  Its  operation  by  the  happening 
-of  the  contingencies  tiierein  provided  for,  to 
"Wit,  the  fact  that  ea<^  son  left  a  will  dis- 
'Posing  of  his  property;  and  under  these 
"Wills  of  the  sons  their  legatees  and  dlstrlbu- 
'tees  took  their  estates  free  from  the  llmlta- 
■tions  of  the  father's  win.  The  share  of  John 
'B.  Robinson,  Jr.,  passed  under  his  wUl  to  his 
'Widow;  the  share  of  W.  H.  Robinson  passed 
•under  his  wUl  as  hereinafter  Indtoated.  tin- 
kler tbe  oonstmction  plaoed  on  this  will  by 
the  diancellor  the  son  last  dying  without  la- 
bile Is  deprired  of  tbe  power  of  dliqiosltlon  by 
"Will;  bat  we  think  no  audi  distinction  was 
Intended.  The  power  to  will  was  given 
-equally  to  eadi  son.  No  reason  can  be  as- 
signed why  tbe  one  lost  dying  should  be  de- 
prived of  sudh  power  situ  ply  because  lie  was 
surviror.  It  wb«  evidently  the  intention  of 
the  testator  to  cany  the  property  over  to 
tiis  daughter  only  In  tbe  event  of  both  sons 
<dylng  without  issue  and  Intestate.  The  last 
-clause  provides  that,  In  case  of  the  death  of 
both  sons,  neither  leavlBg  children,  then  the 
estate  Is  to  go  to  Mm.  Boyd.  Now,  if  this 
«lauBo  is  lltemlly  constmed,  it  Is  utterly  de- 
structive of  the  prior  provisions  of  the  wUl. 
For  Instance,  it  William  H.  Robinson  bad 
wUled  ills  interest  In  the  property  absolutely 
Immediately  upon  his  death,  his  devisee 
would  have  taken  possesion  of  the  proper- 
ty under  his  will,  and  the  power  of  John 
B.  Robinson,  Jr.,  to  will  bis  Interest  in  the 
property  would  have  Iseen  destroyed  unless 
children  had  been  bom  to  him  and  survived 
him,  and  upon  the  death  of  John  B.  Robin- 
son without  children  the  title  to  the  devisee 
under  tlte  wUl  of  W.  H.  Robinson  would  be 
Instantly  defeated,  and  Oie  whole  estate 
would  go  to  Mrs.  Boyd.  Certainly  tlie  tes- 
tator never  Intended  any  such  result  Sudi 
eonBtrucUon  would  be  a  xaidlcal  revocation 
•  of  an  untrammeled  power  to  dispose  by  v?lll, 
previously  conferred;  or,  If  It  be  said  that 
the  first  son  dying  might  will  away  his  inter- 
est in  the  property,  then  we  would  have  the 
«inomaly  of  one  son  being  given  one-half  tbe 
property  with  full  power  to  dispose  of  the 
same  by  will,  and  the  other  being  given  one- 
half  of  tbe  property  without  power  to  dispose 
of  it  by  wUl,  or  -with  the  power  of  disposi- 
tion by  will,  whldi  would  only  take  effect 
upon  his  dying  and  leaving  dilldren  surviv- 
ing him.  The  language  of  the  will  admits  of 
no  such  construction.  Each  son  Is  put  on  the 
same  footing,  and  Is  given  the  same  Interest 
and  the  same  power  of  disposition.  All  these 
difficulties  will  be  obviated,  and  each  clause 
of  the  •will  reconciled,  by  a  different  con- 
structton,  and  the  manifest  intention  of  the 
testator  carried  ont  The  testator  manifest- 
ly Intended  that  If  .either  of  his  sons  arrived 
at  majority,  then  he  mlg^t  dispose  of  his  In- 


terest In  tbe  property  by  will*  but  If  he 
died  without  making  any  will,  and  without 
any  children  surviving  him,  then  his  interest 
should  go  to  Mrs.  Boyd;  and,  of  course,  if 
both  died  without  making  any  wlU,  and  with- 
out clilldren  surviving  them,  the  whole  estate 
would  go  to  Mrs.  Boyd. 

It  was  contended  iliat  John  B.  Robinson, 
Br.,  never  intended  that  either  'Of  his  sons 
should  have  the  right  to  wiU  any  of  his  prop- 
erty to  a  stranger;  that  is  to  say,  that  nei- 
ther son  could  make  any  will  under  which 
any  portion  of  the  property  could  be  vrilled 
away  from  the  blooQ.  of  John  B.  Robinson, 
Sr.  This  proposition  is  clearly  erroneous. 
For  instance,  suppose  William  H.  RoMnsoB 
had  married,  and  died  without  children,  and 
left  a  will  devising  all  his  interest  in  the 
property  to  his  widow,  and  then  John  B. 
Robinson  had  died,  leaving  children  sorvlT- 
tag  lilm,  deariy,  in  such  an  event,  Mrs.  Boyd 
could  take  nothtag  under  the  -will,  because 
the  contingency  of  both  sons  dytag  without 
children  would  not  have  ocoorred;  and  thus 
we  have  a  case  where  part  of  the  property 
by  the  will  of  one  brother  would  have  been 
carried  to  a  stranger  to  the  testator's  blood. 
We  are  of  ophdon  that  the  stiares  of  W.  H. 
Robinson  and  John  B.  Robinson,  Jr.,  ta  their 
father's  estate  passed  by  the  will  of  each 
according  to  Its  terms  and  provisions,  and 
was  not  any  further  centrolled  by  the  win 
of  J<rim  B.  Robinson,  Sr. 

We  come  next  to  consider  whether,  under 
the  'vtlll  of  W.  H.  Robinson,  his  property, 
whether  derived  from  bis  f atber  or  from  his 
own  labor,  passed  to  J<An  B.  Robtason,  Jr., 
absolutely,  or  whether  It  vested  In  him  a 
conditional  fee,  or  whether  tbe  language  em- 
ployed created  an  estate  tail,  which,  under 
the  statutes,  would  become  an  estate  In  fee. 
The  second  Item  of  his  will  says:  "I  give  all 
my  estate  of  every  Idnd,  real  and  personal, 
and  wherev^w  sltnate,  to  my  brother  Jehn  B. 
Robinson,  and  his  lawful  heina."  It  will  be 
conceded  that  if  the  will  had  stopped  «t  tbis 
expression  then  John  B.  Robinson,  Jr., 
would  have  taken  a  fee-simple  estate  abso- 
lute upon  the  deatb  of  W.  H.  RobissoB.  But 
the  Item  proceeds:  "If  he  dies  wttbont  sa^ 
heirs,  then  I  give  everythtag  to  nqr  sister, 
Leila  Boyd;  the  personalty  to  be  hen  ab- 
solutely, and  the  realty  to  belong  to  her  for 
life,  with  remainder  over  to  her  children." 
The  word  '%uch"  vearers  to  and  is  correlated 
with  tbe  word  "lawful,"  and  Hhe  item  4s 
properly  read:  "If  Jno.  B.  dies  Wttbont 
'lawful  heirs'  then  tbe  limitation  is  to  take 
effect"  The  important  question  Is,  shall 
we  give  the  words  "lawful  heirs"  tbeir  strict 
legal  tedinical  signification  of  *%eir8  under 
tl»e  law,"  and  "next  of  kin,"  or  shall  we  give 
it  the  meaning  of  "children?"  If  the  latter, 
the  limitation  to  Mrs.  Boyd  would  be  legnl. 
and  take  elfect;  if  the  former,  then  the  lim- 
itation would  be  void,  and  must  fail.  The 
case  of  Mlddleton  v.  Smith,  1  Oold.  14^  waa 
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decided  by  Jodfle  McKIbb^,  1860.  Tbe 
court  says:  "A  devise  for  a  dani^iter  and 
a  bodily  heir  la  operative  to  Invest  tUe 
daughter  with  an  estate  in  fee  simple,  under 
MilL  &  V.  Code,  {  2813,  (2007,)  and  secUon 
2814  (2006)  has  no  application  to  such  a  case. 
Under  the  common  law  this  woaU  bave 
becB  a  coadttioaal  feev  and  under  o«r  atat- 
ate  vests  tbe  fee  la  ttie  first  taker."  Xhe 
asstie  doctrine  was  anaosaced  in  tbe  case  of 
KUdL  y.  ParsenDB,  6  Ceid.  484»  485.  Tbe  gift 
was  to  Ra^^  Means  and  to  her  heirs,  the 
natural  issue  of  her  body,  forever.  This 
tma  held  to  creKte-  on.  estate  taU,  and  to 
come  under  the  provision  of  the  Code  above 
redured  to.  In  tSiat  case  there  was  a  limi- 
tation over,  bat  It  did  not  take  effect.  Tbe 
suae  doctrine  was  held  tai  the  ease  ot  Skll- 
Un  V.  Loyd,  6  Cold.  563.  In  this  ease  the 
will  gave  to  Valeatlne  Spring  and  the  betrs 
of  her  body,  for  her  sole  and  separate  use 
during  her  natural  life,  CMtaln  real  estate. 
The  court  held  that  an  estate  tall  was  cre- 
ated, and  the  title  vested  absolutely  In  the 
devisee.  It  was  sought  to  make  a  life  es- 
tate In  the  devisee,  because  of  the  words, 
•*to  her  sole  and  separate  use  for  Itfe."  Un- 
der section  2812,  (2006.)  MIU.  &  V.  Code,  up- 
on the  ground  that  the  will  intended  to  puss 
a  lees  estate  than  a  fee,  the  court  held  that 
she  took  a  fee,  only  restricting  the  marital 
rights  ot  her  husband.  In  the  case  of 
Wynne  v.  Wynne,  9  Heisk.  308,  It  was  held, 
Jndge  McFariand  deUverlng  the  opinion  of 
the  court,  iii>on  the  following  words  in  a 
wOl:  "For  the  natural  love  and  affection  I 
entertain  for  my  son  Peter  D.  Wynne  I  do 
at  my  death  lend  to  him  and  the  lawful  Is- 
sues of  his  body  a  tract  of  land,"  etc.,— that 
this  was  an  estate  in  tail,  and  that  Peter  D. 
Wynne  took  an  absolute  fee.  The  court  said 
lawfol  Issnes  of  his  body  and  bodily  helia 
at  oommon  law  would  have  created  an  es- 
tate taU  or  conditional  fee,  and  that  it  was 
converted  Into  an  absolute  fee  under  the 
statute,  l^e  limitation  of  an  estate  upon 
contingency  of  the  first  taker  dying  without 
issae  or  bodily  heir  or  heirs  Is  bad,  as  being 
too  remote  an  event  to  suspend  a  limitation. 
lliis  to  tbe  view  Insisted  on  by  Mrs.  Fama- 
worth.  On  the  other  hand,  it  Is  Insisted 
that  the  testator  used  the  word  "heirs"  as 
SynonymoTM  with  the  word  "children."  That 
be  used  it  tn  this  sense  Is  apparent,  for  he 
says,  "if  he  die  without  such  heirs,  then  I 
give  eveiythlng  to  my  sister,"  etc.  It  Is 
also  said  the  word  "heirs"  has  been  con- 
strued to  mean  "dilldren"  in  the  construo- 
tioB  €>t  a  deed;  as  In  Grimes  v.  Orrand,  2 
Helric  298-300;  Read  v.  Flte,  8  Humph.  328. 
Bat  tn  each  of  these  cases  the  deeds  con- 
v^ed  lands  In  praesenti  to  the  heirs  of  a 
living  person,  and  the  court  properly  held 
tiwt  a.  person  in  life  could  have  no  heirs, 
and  therefore  the  word  "heirs"  was  not 
used  in  Its  technlpal  or  usual  sense  when 
coupled  with  a  present  disposition,  but  must 
be  constnied  as  "children;"  so  that  we  do 
T.23s.w.no.2— 6 


not  conaMer  these  cases  as  Im  poiat  It  is 
also  inaUted  that  la  cases  of  wiHs  In  the 
main  aimiUr  to  tbJa  ttte  word  "heira"  has 
be^i  constiited  to  mean  "ebildren,"  and  not 
"next  of  kiji."-as  la  Petty  v.  Moore,  6 
Sneed,  126;  Cowan  v.  Wrils,  6  Lea.  682; 
Franklin  v.  Franklin,  91  Tenn.  123,  124,  18 
S.  W.  Rep.  CI;  and  tbe  trend  of  our  mora 
recent  decislooa  baa  be«x  In  this  direction. 

It  is  repUed,  however,  and  with  much  force, 
that  whUe  the  rule  is  a  technical  odb,  which 
gives  to  the  word  "heliG"  its  tedudcal  legal 
sense,  still  it  luis  grown  into  a  rule  of  pio]^ 
orty  08  binding  on  the  court  as  would. be  a 
statutory  enactment,  and  that  the  courts  wiU 
not  regard  It  as  a  mere  matter  of  coastructioa 
or  intention.  It  was  so  held  in  PoU:  t. 
Faris,  9  Yerg.  234,  aad  sustained  as  to  tbe 
general  principle  of  the  force  and  effect  to 
be  given  a  rule  of  law  in  Turley  v.  Masses- 
gin,  7  Lea,  356;  Hooberr;  v.  Harding.  S 
Tenn.  Ch.  677,  and  other  cases.  But  In  the 
more  recent  cose  of  Armstrong  v.  Douglass, 
89  Tenn.  223.  14  S.  W.  Sep.  604,  this  court 
said:  "Through  the  zeal  of  tbe  courts  to 
prevent  perpetuities,  tbe  words  'dylitg,  leav- 
ing no  legal  descendants,'  and  other  like 
phrases,  were  long  ago  given  a  uniform  and 
tedmlcal  meaning,  whereby  they  were  held 
to  import  an  indefinite  failure  of  Issue,  and 
limitations  over  depending  on  them  were  de- 
dared  inoperative  and  void.  But  finally,  to 
avoid  an  equally  hurtful  ertreme.  It  became 
tlte  practice  of  the  courts  to  explore  tbe 
whole  will,  and  lay  hold  of  some  other  ex- 
pression or  drcmnstance,  if  necessary,  to  de- 
feat the  arbitrary  meaning  of  such  words, 
and  thereby  give  force  and  effect  to  the  mani- 
festly lawful  intention  of  the  testator.  Such 
is  the  rule  of  construction  to-day  when  the 
common  law  on  t^is  subject  is  enforced. 
Bramlet  v.  Bates,  1  Sneed,  655;  4  Kent. 
Comm.  •277-»2T9;  1  Jarm.  Wills,  p.  519, 
note  15." 

Looking  at  this  entire  wlU  and  all  tbe  dr- 
comstanees  snrronnding  tbe  testator,  it  ap- 
peals that  at  the  time  W.  H.  Robinson  made 
his  wUl  his  brother  John  B.  Robinson  and 
bis  sister  Mrs.  Boyd  were  his  only  surviy- 
ing  brother  and  sister  and  next  of  kin.  He 
was  attempting  to  provide  tor  tbe  contln- 
goicy  of  bis  brother  dying,  leaving  only  his 
sister,  Mrs.  Boyd,  survivii^.  He  evidently 
contemplated  that  bis  sister,  Mrs.  Boyd, 
might  survive  Us  brother  John  B.,  and  if 
we  construe  the  wocds  to  mean  "children," 
then  it  is  plain  he  intended  Mrs.  Boyd  to 
take  the  property  If  bis  brother  died  without 
children.  But,  as  Mrs.  Boyd  was  hla  "heir," 
we  have  bim  providing  for  her  to  take  as 
his  sister  only  in  the  event  she  was  dead, 
as  otherwise  the  brother  would  not  die  with- 
out heirs;  in  other  words,  if  Mrs.  Boyd  were 
dead,  so  that  she  could  not  be  heir,  then  she 
was  to  take  under  the  designation  of  "sister." 
We  think  it  very  clear  that  W.  H.  Robinson 
by  his  will  intended  his  property  to  go  to 
bis   sister,    Mrs.    Boyd,   in   the   event    hiii 
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brother  John  B.  Robinson  died  without  cfaQ- 
dren;  and  under  that  will  she  takes  aU  the 
property  accumulated  by  W.  H.  Roblnaoa 
in  his  lifetime,  and  not  disposed  of  by  him, 
nor  since  used  in  paying  his  debts,  as  Well 
as  his  one-half  the  trust  estate  and  his  one- 
haU  oC  the  estate  of  his  father,  John  B.  Rob- 
inson, Sr.,  if  not  disposed  of  by  him  in  his 
lifetime  or  paid  upon  his  debts,  as  was  hdd 
by  the  chancellor.  This  holding  Is  strictly 
in  accord  with  the  case  of  Franklin  v.  Frank- 
lin, 91  Tenn.  124r-134,  18  S.  W.  Rep.  61, 
in  which  the  will  of  J.  A.  Franldin  was  con- 
strued, and  which  was  almost  Identical  in 
Its  terms  and  provisions  with  the  will  now 
under  consideration.  In  that  case,  J.  A. 
Franklin,  by  his  will,  gave  to  his  brother 
Edward  N.  Franklin  his  entire  estate,  etc. 
The  will  contained  this  furthw  provlslcm: 
"In  case  he  dies  without  hdrs,  I  want  my 
sister,  Mrs.  Adele  Van  Bibber,  to  have  it 
on  the  same  conditions."  It  was  h^d  that 
the  word  "hdrs,"  used  in  the  will,  manifest- 
ly meant  "children;"  Mrs.  Van  Bibber  her- 
self being  an  heir  within  the  terms  of  the 
will,  unless  the  word  "heirs"  there  used  was 
intended  to  mean  "children."  If  the  word 
"heirs,"  used  In  this  will,  must  be  given  its 
usual  technical  interpretation,  we  think  it 
u  proper  case  for  the  application  of  the  rule 
laid  down  in  the  statute,  (Mill.  &  V.  Ck>de,  S 
2815,')  providing  for  the  construction  of  lim- 
itations made  to  depend  upon  the  dying 
without  heirs;  and  there  Is  nothing  In  the 
win  of  W.  H.  Robinson,  when  properly  con- 
strued, which  provides  for  a  limitation  to 
take  effect  upon  an  indefinite  failure  of 
issue,  but  rather  upon  such  failure  at  the 
death  of  W.  H.  Robinson. 

The  decree  of  the  chancellor  Is  in  all  re- 
spects affirmed,  except  so  far  as  it  construes 
the  will  of  John  B.  Robinson,  Sr.,  and  as 
to  that  will  must  be  modified  as  herein 
indicated,  with  the  results  growing  out  of 
the  changed  construction;  and  the  cause  will 
be  remanded  to  the  court  below  to  be  pro- 
ceeded with  In  accordance  with  this  decree. 
The  costs  of  the  appeal  in  case  of  Annie  D. 
Robinson  v.  Eula  O.  Robinson  et  aL,  No. 
8,116,  wUl  be  paid  by  the  complainants  in 
that  cause;  the  other  costs  as  adjudged  be- 
low. The  costs  of  the  appeal  In  the  cause 
of  Boyd  and  wife  v.  Bula  C.  Robinson  et  al. 
will  be  paid  by  the  complainants  Boyd  and 
wife,  and  the  other  costs  in  that  cause  will 


'Mill.  &  V.  Code,  §  2815,  provides:  "Every 
contingent  limitation  In  any  deed  or  will,  made 
to  depend  upon  the  dying  of  any  person  with- 
out heir,  or  neirs  of  the  body,  or  withont  issne 
of  the  body,  or  withont  childreu,  or  offspring, 
or  descendants,  or  other  relative,  shall  be  a 
limitation  to  take  effect  when  snch  person  dies 
without  beir,  issue,  child,  offspring,  or  descend- 
ants, or  other  relative,  as  the  case  may  be,  liv- 
ing at  the  time  of  bis  death  or  bom  to  him 
within  ten  months  thereafter;  unless  the  in- 
tention of  such  limitation  be  otherwise  express- 
ly and  plainly  declared  in  the  face  of  the  deed 
or  will  creating  it." 


be  adjudged  In  the  court  below,  but  none  of 
them  will  be  adjudged  against  Annie  D.  Rob- 
inson. 


TEXAS  A  N.  O.  BY.  00.  t.  LUDTKB. 
(Ooort  of  CivU  Appeals  of  Texas.  May  25, 1808.) 

KsviBW  oy  Appeal — Wbioht  of  Evidescb. 
The  finding  of  the  jury  will  not  be  dis- 
turbed on  appeal  unless  there  is  no  evidence  to 
support  it,  or  it  la  palpably  a^nst  the  weiijit 
of  the  evidence. 

Appeal  trom  Harris  county  court;  W.  O. 
Anders,  Judge. 

Action  by  J.  M.  Ludtke  against  the  Texas 
&  New  Orleans  Railway  Oompany.  From  a 
Judginfut  for  plaintiff,  defendant  appeals. 
Affirmed. 

W.  N.  Shaw,  for  appelUnt  O.  M.  Beau- 
oliamp,  for  appellee. 

PLEASANTS,  J.  This  suit  originated  In 
the  coiut  of  a  Justice  of  the  peace  for  Harris 
county.  Appellee  sued  for  the  value  of  a 
horse  alleged  to  have  been  killed  by  appel- 
lant's train,  through  the  negligence  of  the 
trainmen,  on  the  4th  of  August,  1891.  Judg- 
ment for  philutifl  for  $100.  The  alleged 
value  of  the  horse  was  $150.  Upon  appeal 
to  the  county  court  a  Judgment  for  the  some 
sum  was  rendered  for  appellee.  Appellant's 
motloi  for  new  trial  being  overruled,  it  ap- 
pealed to  this  court,  and  presents  for  our 
consideration  but  two  assignments  of  error: 
"(1)  The  verdict  and  Judgment  are  contrary 
to  the  law  and  evidence,  in  this:  that,  even 
if  It  be  conceded  that  no  bell  was  nmg  or 
whistle  blown,  there  Is  no  proof  that  the 
omission  to  give  said  signala  contributed  In 
any  maimer  to  the  death  of  said  rniimni 
(2)  Because  the  proof  shows  that  only  <Mie 
animal  was  struck  at  the  crossing  in  ques- 
tion OD  the  day  alleged,  to  wit,  the  4th  of 
August,  1891,  and  that  said  animal  was 
struck  at  half  past  12  o'<dock  at  night;  that 
the  night  was  dark  and  cloudy;  that  the 
whistle  was  blown  for  the  orosslng;  and  no 
negligence  shown  on  the  part  of  those  operat- 
ing defendant's  engine." 

As  to  the  second  assignment,  it  suffices  to 
say  that  the  hour  at  which  the  animal  was 
killed  was  controverted.  The  testimony  tor 
plaintiff  by  one  who  testified  as  an  eyewit- 
ness of  the  killing  is  that  It  occurred  at  about 
6  o'clock  In  the  morning  of  the  4th  of  Au- 
gust, and  the  testimony  of  the  engineer  In 
charge  of  the  locomotive  is  that  he  struck  the 
animal  5%  hours  earlier  than  the  time  stated 
by  plaintiff's  witness  when  he  saw  the  an- 
imal kUled.  Upon  this  issue  It  was  the  prov- 
ince of  the  Jury  to  determine  whether  the 
iiUllng  occurred  in  the  nighttime  or  in  the 
daytime.  They  might,  In  their  dlscreti(Hi, 
bave  found  upon  this  issue  for  the  appellant; 
but  if  they  found  otherwise  it  is  not  for  us 
to  say  that  the  finding  is  errtmeous.  The 
Jury  heard  the  two  witnesses  testify,   and 
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Qiey  were  therefore  bettw  able  to  decide 
upon  their  relative  credibility  than  we  are. 

Aa  to  the  first  assignment,  we  have  to  soy 
that  it  may  be  tnie  that,  U  the  bell  had  been 
rang  and  the  whistle  blown,  such  signals 
woold  not  have  prevented  the  animal  from 
coming  in  ccdllslon  with  the  train.  On  the 
other  hand,  it  cannot  be  said  that,  had  the 
signals  required  by  the  statute  been  given, 
a  collision  would  not  have  been  avoided;  and 
assuming,  as  the  assignment  under  considera- 
tion does,  that  the  statutory  signals  were 
not  given,  the  culpable  omission  of  those  in 
charge  of  the  locomotive  in  not  ringing  the 
bdl  or  blowing  the  whistle,  coupled  with 
tlw  testimony  of  plaintiff's  witness  as  to  the 
time  and  place  and  circumstances  of  the 
killing,  are.  In  our  Judgment,  sufficient  to  sus- 
tain the  verdict  We  are  not  authorized  to 
set  aside  a  verdict  when  the  evldoice  Is  con- 
flicting. It  Is  only  when  thore  Is  no  evidence 
to  sapport  the  verdict,  or  when  it  is  palpably 
against  the  weight  of  the  evidence,  that  an 
appellate  court  can  disturb  the  findings  of  a 
jury.    The  judgment  must  be  affirmed. 


YOUNG  T.  TOTJNQ. 

(Court  of  Civil  Appeals  of  Texas.  May  1&  1883.) 

Action  »or  Divobcb — Deckeb— Validiit. 

1.  A  judgment  of  divorce  will  not  be  re- 
versed because  It  recited  that  it  was  taken  by 
default,  and  the  allegations  of  the  petition 
^rere  taken  as  confessed,  if  it  nevertheless  ap- 
pears from  further  recitals  therein  that  the  de- 
cree was  granted  on  full  proof  of  the  gronnds 
alleged  in  the  petition. 

2.  Where  a  judgment  in  a  divorce  proceed- 
ing adjudges  to  plaintiff  property  wliich  it  spec- 
ifies only  as  lots  described  in  deeds  to  plaintiff, 
without  further  identifying  the  deeds  or  the 
lota,  the  judgment  will  be  reversed. 

3.  Rev.  St.  art.  2864,  providing  that  neither 
party  in  a  divorce  proceeding  shall  be  compelled 
*'to  divest  him  or  herself  of  the  title  to  real 
estate,"  does  not  forbid  a  decree  adjudging  to 
one  party  the  whole  of  certain  lots  held  as  com- 
munity property  in  satisfaction  of  his  or  her 
interest  m  the  entire  estate. 

Error  from  district  court,  Gregg  county; 
Felix  J.  McC!ord,  Judge. 

Action  by  Mattle  Toung  agabist  Abe 
Toimg  for  a  divorce.  From  a  judgment  for 
plaintiff,  defendant  brings  error.    Reversed. 

C.  G.  White^  for  plaintiff  la  error.  W.  S. 
Davis,  for  defaidant  in  error. 

WILLIAMS,  J.  nils  Is  a  writ  of  error 
prosecuted  from  a  judgment  granting  to  de- 
fendant in  error  a  divorce  from  plaintiff  In 
error,  and  adjudging  to  her  certain  town 
lots.  The  assignments  of  error  attack  the 
Judgment— First,  because  it  appears  from  its 
redtala  that  it  was  taken  by  default,  and  the 
allegatians  of  the  petition  were  taken  as  con- 
fessed; and,  second,  because  it  compels 
plaintiff  In  error  (defendant  below)  to  divest 
himself  of  title  to  the  lots. 

1.  The  Judgment  does  recite  that  defend- 
ant made  default,  and  that  the  petition  was 


tsk&i  tot  confessed,  but  this  iB  probably  an 
error  in  the  form  of  the  decree.  At  any 
rate,  it  appears  from  further  recitals  that 
the  divorce  was  granted  upon  full  proof  of 
the  grounds  alleged  in  the  petition.  No 
effect  was  given  to  the  default  of  defendant 
2.  The  Judgment  does  adjudge  to  the 
plaintiff  two  lots,  situated  at  Longvlew 
Junction,  of  which  the  only  description  given 
consists  In  the  statement  that  they  are  de- 
scribed in  deeds  to  plaintiff.  By  whom  the 
deeds  were  executed,  and  where  they  may 
be  found.  Is  in  no  way  indicated.  This  is 
plnlnly  an  insufficient  designation  of  the  prop- 
erty. The  deeds  are  not  specified  any  bet- 
ter than  the  lots.  The  judgment,  so  far  as 
it  relates  to  the  proi)erty,  must  be  reversed, 
because  of  this  defect  The  petition  Is  de- 
fective in  the  same  particular.  It  is  further 
indefinite  and  uncertain  In  its  allegations  as 
to  plaintiff's  claim  to  the  lots.  Some  of  the 
averments  seem  to  dalm  them  as  her  sep- 
arate property,  while  others  seem  to  concede 
that  the  defendant  has  some  Interest  In  them 
as  community  property,  and  seeks  to  have 
them  set  aside  to  plaintiff  as  alim(»iy.  It 
the  facts  show  that  the  lots  belong  to  plain- 
tiff in  her  separate  right,  there  could  be  no 
error  in  decreeing  them  to  her  upon  proper 
ollegatioos  and  proof.  Should  they  belong 
to  the  community  estate,  it  would  be  the 
duty  of  the  court  to  order  a  division  in  such 
way  as  shall  seem  just  and  right  under  the 
facts  devel<q)cd.  If,  in  the  division  of  the 
community  estate,  It  should  be  found  proper 
to  adjudge  to  her  the  whole  of  the  lots,  in 
satisfaction  of  her  Interest  In  the  entire  es- 
tate, such  a  decree  would  not  be  forbiddMi 
by  the  provision  of  the  statute  that  neither 
party  shall  be  compelled  "to  divest  him  or 
herself  of  the  title  to  real  estate."  Article 
28(54,  Rev.  St;  Fitts  v.  FItts,  14  Tex.  44.3; 
Simons  r.  Simons,  23  Tex.  344.  The  Judg- 
ment decreeing  the  divorce  wUl  be  affirmed, 
but  so  much  of  It  as  attempts  to  adjudge  the 
property  to  plaintiff  will  be  reversed,  for 
want  of  a  sufficient  description,  and  the 
cause  remanded  for  further  i«'oceedingB. 


GALVESTON,  H.  &  S.  A.  RT.  CO.  v.  TURN- 
ER. 

((Tourt  of  (31vil  Appeals  of  Texas.    June  8, 1893.) 

Oarbiers— Introdbb  on  Train— EnoTMBNT— Of- 
fer TO  Pat  Fabb  —  Refdsal  bt  C!onddctor  — 
Liability  of  Carrier — Conduct  of  Fassenoeb 

AFTER  EJEOTMBNT— NeGLIOBNOE — DaMAOBS. 

1.  Where  an  intruder  on  a  train  of  cars  re- 
fuses to  pay  his  fare  on  demand  by  the  con- 
ductor, the  latter  is  authorized  to  remove  him; 
and,  after  such  removal  has  been  begun,  an 
offer  to  pay  the  sum  demanded  may  be  accepted 
or  not,  at  the  discretion  of  the  conductor. 

2.  In  an  action  against  a  railroad  company 
for  the  wrongful  ejectment  of  plaintiff  from  a 
train  several  miles  from  his  place  of  destination, 
when  he  was  ill,  it  is  error  to  refuse  to  charge 
that  if  he  was  wrongfully  ejected,  and  he 
walked  to  such  place  through  rain  and  dark- 
ness,  and    sustaiucd   greater   injury    than   he 
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would  if  he  had  sought  shelter  ae«rer  where  he 
was  ejected,  as  a  reasonably  prudent  person 
would  have  done,  then  his  Injuries  occasioned 
by  his  walk  are  the  proximate  result  of  his  own 
negligeooe,  far  which  tie  cannot  recoTer,  and 
he  can  recoTcr  only  such  sum  as  will  compen- 
sate him  for  the  actual  injury  which  he  must 
have  sustained  had  he  acted  as  an  ordinarily 
prudent  person  would  have  done. 

Appeal  from  Oolorado  county  conrt; 
Charles  Riley,  Judge. 

Action  by  Henry  Turner  against  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company  to  recover  damages  for  wrongful 
ejectment  from  defendant's  train  while 
plalntllf  was  a  passenger  thereon.  From  a 
Jndgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Brown,  Lone  &  Jackson,  for  appellant 
Foard,  Ibompaoa  &  Townsend,  for  appel- 
lee. 

PLBASANTS,  J.  The  appellee  brongbt 
suit  in  Justice's  court  for  tiie  recovery  of 
damages  for  his  alleged  wrongful  ejectment 
from  the  cars  of  appellant  while  a  passen- 
ger thereon  from  Flatonla  to  Cohunbos. 
The  petitions:  laid  his  damages  at  $190. 
He  averred  that  he  -was  ejeeced  from  the 
train  between  Welmer  and  Columbus,  and 
was  compelled  to  walk  through  a  cold  rain 
to  Columbus,  and  from  the  exposure  he  con- 
tracted disease,  and  was  much  humiliated 
and  wounded  in  his  fe^ngs.  Defendant  an- 
swered by  a  general  denial,  and  specially 
that  If  he  was  injured  ttie  Injury  was  the 
result  of  plaintiff's  own  negligence.  Trial 
was  had  before  the  Justice  of  the  peace, 
and  Jndgment  was  given  for  the  plaintiff 
for  $10,  and  upon  appeal  to  the  county 
court  he  recovered  Judgment  for  $190.  De- 
fendant's moti<m  for  a  new  trial  being  over- 
ruled, It  appealed  to  this  court 

The  plaintiff  proved  by  his  testimony  and 
that  of  one  who  came  with  him  from  West 
P(^t  to  Flatonla,  and  who  boarded  the 
train  with  plaintiff  at  Flatonla,  that  he  pnr- 
cliased  a  ticket  from  defendant's  agent  at 
the  latter  place  for  Columbus,  for  whldt  he 
paid  said  agent  the  regular  price,  $1.30.  The 
evidence  shows  further  that  the  conductor 
of  the  train  approached  the  plaintiff  Just 
after  the  train  Irft  Schulenburg,  at  which 
place  the  passengers  dined,  and  demanded 
his  fare,  when  be  was  informed  by  plaintiff 
that  be  had  delivered  to  him,  some  time  be- 
fore, bis  tl<4:et,  which  entitled  him  to  his 
passage  to  Columbus  from  Flatonla:  that  he 
owed  nothing,  and  should  pay  nothing  more; 
whereupon  the  conductor  Informed  plaintiff 
that  he  must  pay  him  his  fare  from  Schulen- 
burg to  Columbus,  which  was  75  cents,  and 
it  this  sum  was  not  paid  when  they  reached 
Welmer,  the  next  station,  he  would  be  put  off 
the  train.  After  the  train  had  passed  Wel- 
mer the  conductor  again  demanded  the  pay- 
m«it  of  75  cents,  and  plaintiff  again  refused 
to  pay,  and  by  orders  of  the  conductor  the 
train  was  stopped,  and  the  plaintiff,  without 


any  resistance  on  fate  part,  or  any  unneces- 
sary force  whatever  by  the  brakeman,  who 
acted  for  the  conductor,  and  under  bis  ex- 
press order,  was  led  from  tbe  car,  and 
plaoed  upoa  the  ground,  and  there  left 
Plaintiff  offered  to  pay  bis  fare  after  his  ex- 
pulsion, and  after  the  train  had  started,  ac- 
oordins  to  the  testimony  of  the  brakeman; 
but  according  to  the  testimony  of  plaintiff 
TiinrnoH*  be  Offered  to  pay  the  sum  demand- 
ed before  his  expulsion  was  cois^eted, 
though  he  admits  that  he  did  not  offer  to 
pay  until  after  the  order  to  eject  him  bad 
been  given  by  the  conductor  to  the  brake- 
man,  and  tiie  latt^-  had  led  him  from  hte 
seat  to  the  platform  of  the  car.  The  con- 
ductor's testimony  was  that  he  first  ob- 
served the  plaintiff  Jost  as  the  train  was 
leaving  Schulenburg,  at  which  point  several 
paaaeagen  bad  boarded  Hie  cars,  and  he 
supposed  plaintiff  to  be  one  of  them;  that 
plaintiff,  when  asked  for  his  fare,  Imd  no 
check  or  card  indicating  that  bis  ticket  had 
been  delivered  to  him,  or  his  fare  paid  blm; 
that  he  recdved  on  that  trip  but  two  tickets 
from  Flatonla  to  Columbus,  and  that  plain- 
tiff delivered  neither  one  of  them  to  him. 
He  remembered,  as  he  thought  at  the  time 
he  was  speaking  to  plaintiff,  from  which  of 
his  passengers  these  tickets  were  received, 
and  he  immediately  left  pMntlff,  and  went 
to  these  persons,  and.  from  conversation 
with  them  found  that  his  impression  was 
correct  The  statement  of  the  conductor 
that  there  were  but  two  tldkets  for  passage 
between  Flatonla  and  Columbus  by  the 
train  from  which  plaintiff  was  ejected  was 
sustained  by  tlie  testimony  of  (lie  auditor 
of  the  defendant  company,  to  whom,  under 
the  rules  and  regulations  of  the  company, 
the  conductor  of  each  train  makes  a  report, 
and  delivers  each  ticket  received  by  him  on 
the  trip;  and  upon  each  of  such  tickets  tbe 
conductor  Is  required  to  place  his  seal  or 
private  mark,  to  dlstingulah  them  from  Odt- 
ets  received  by  other  conductors.  Plaintiff 
did  not  reach  Columbus  until  some  time 
after  night  He  had  money  with  him,  suffi- 
cient when  put  off  the  train,  to  pay  for  bis 
lodging  during  the  night  at  some  place  be- 
tween Welmer  and  Columbus.  He  saw 
houses  not  far  from  the  track  as  he  pur- 
saed  hla  Journey  towards  Columbus,  but 
made  no  effort  to  obtain  shdter  until  he 
reached  Columbus.  Plaintiff  was  sick  when 
be  left  the  car,  and  the  walk  of  15  or  20 
miles  through  a  cold  rain  ac;gravated  his 
disorder,  and  he  was  thereby  confined  to 
his  bed  for  several  days. 

The  ai^ellant  has  assigned  several  errors, 
but  we  shall  notice  only  so  much  of  them  as 
will  be  necessary  to  properly  Indicate  to 
the  court  below,  for  its  guidance  upon  aa- 
otiier  trial,  what  w«  concave  to  be  the  law 
of  the  case.  At  the  request  of  pdaintlff's 
counsd  the  court  Instructed  the  Jury  that, 
if  they  found  from  the  evidence  that  |daln- 
tiff  was  on  the  defendant's  train  without 
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iMiTisg  ptmshased  »  ticket,  then  the  conduc- 
tor lisd  no  right  to  eject  blm  from  tbe  car, 
pcoTlded  he  tmdered  to  the  condoctor,  or 
to  the  peraon  who,  under  the  orders  (^  the 
condoetor,  tras  prooeedlni;  to  eject  him,  the 
amount  of  fare  demanded  of  him.  Thla 
dbarge  was  misleading,  to  say  the  least,  and 
the  charge  asked  by  the  defendant's  counsel 
should  hare  been  glren,  for  the  purpose  of 
explaining  and  guaUfylng  the  one  given. 
When  one  who  Is  an  Intruder  upon  a  train 
of  cars,  and  is  not  ri^tfully  there,  refuses 
to  pay,  upon  denaand  made  by  the  oondnct^ 
or,  bis  fare,  the  conductor  Is  authorised  to 
remorre  him  from  the  train;  and,  after  such 
remoTal  has  been  begun,  an  offer  to  pay  the 
sum  demanded  may  be  accepted  or  not,  st 
the  dIacretiOD  of  the  conductor,  and  bis  re- 
fusal to  accept  under  such  circumstances 
gives  no  ground  for  complaint  or  cause  of 
action  to  the  person  ejected. 

TSte  court  farther  erred.  In  our  optnlon. 
In  refusing  to  give  the  following  charge, 
asked  ft>r  by  defendant:  "If  yon  bellere 
from  the  evidence  that  plaintiff  purdiaaed 
a  ticket  or  paid  fate  for  his  passage  from 
Flatonla  to  Columbus  on  the  day  in  ques- 
tion, it  was  wrong  for  defendant  to  eject 
piahitiff,  or  require  him  to  leave  the  car 
before  reaching  Ciolumbus;  but  you  are  fur- 
ther Instructed  In  this  connection  that  if 
plaintiff  was  thus  wrongfuUy  ejected  It  was 
nevertheless  Incumbent  upcML  him  to  use  the 
efforts  of  an  ordinarily  prudent  and  careful 
man,  to  avoid  and  modify  as  far  as  posslUe 
the  damages  and  hardships  of  his  situation. 
Therefrarev  If  you  believe  from  the  evidence 
that  plaintiff  was  wrongfully  elected  from 
defendant's  car  by  its  agents,  and  that 
thereafter  r**  *"**"*  walked  to  Columbus^ 
throogh  the  rain  and  darkness,  whraeby  he 
■astained  Injury  and  damage  greater  than 
aikould  have  resulted  to  him  If  he  hod  sought 
shelter  and  protectioB  nearer  the  point  at 
whldL  be  was  ejected;  and  if  you  further 
beUeve  that  a  reasonably  prudent  and  cau- 
tious person,  under  similar  circumstances, 
would  not  have  acted  as  plaintiff  did,  but 
woahl  have  sought  protection  and  shelter 
nearer  the  place  at  which  he  was  ejected 
from  the  cars,— then  you  are  tnatructed  that 
plaintiff's  excessive  injuries,  occasioned  by 
his  walk  to  Columbus  fnon  the  said  point 
of  ejectment,  under  the  existing  circum- 
stances, are  the  proximate  result  of  his 
own  negligence^  and  for  such  injuries  he 
cannot  recover,  and  for  the  act  of  defendant 
in  ejecting  plaintiff  from  the  cars.  If  the 
same  was  wrongfully  done,  plaintiff  is  en- 
titled to  recover  only  such  an  amount  of 
money  as  would  compensate  him  for  the 
actual  injury,  damage,  and  loss,  if  any, 
which  he  must  have  sustained  and  incurred, 
had  he  acted  as  an  ordinarily  prudent  and 
cautious  person  would  have  done  in  plain- 
tiff's situaUon." 

For  the  errors  Indicated  In  this  oi^lon 
this  cause  Is  reversed  and  remanded. 


BONNBB  et  al.  v.  HIOKBT. 

(Court  of  Civil  Appeals  ofl^xas.   June  22, 189B.) 
Nboliobnob— ImuRiBS  TO  Bbakbuan— Dbtbctivb 

Track— BviDBKOB—t>)STBIBDTORT   Nbouobnos 
— iNSTBVOnONB. 

1.  In  an  action  by  a  brakeman  against  a 
railroad  ODmpany  for  personal  Injnnes  sus- 
tained while  endeavocinc  to  couple  the  engine 
to  a  car  in  a  switch  yard,  and  caused  by  a  hole 
in  the  track  between  the  rails,  it  is  not  error  to 
exclude  evidence  as  to  bow  socta  track  com- 
pared with  the  other  yard  railroad  tracka  in 
the  state,  and  with  other  yard  tracks  generally. 

2.  The  only  evidence  as  to  a  coupling  knife 
was  given  by  plaintiff,  who  testified  that  be 
had  been  given  one,  and  told  to  use  It,  but  that 
it  was  more  dangerous  than  the  hands,  and  he 
did  not  use  it.  Held,  tliat  it  was  not  error  to 
refuse  to  charge  that,  if  the  failure  to  use  the 
ooapling  knife  contributed  to  plaintiff's  Injury, 
he  could  not  recover. 

3.  Where  the  evidence  is  sufficient  to  sup- 
port the  conclusion  that  the  accident  would  not 
nave  occurred  but  for  the  bad  condition  of  the 
track,  a  verdict  for  ^intiS  is  supported  by 
the  evidence,  though  there  Is  evidence  of  care- 
lessness on  the  part  of  the  engineer,  plaintiff's 
fellow  servant. 

Appeal  from  district  court,  Galveston  coun- 
ty;   W,  H.  Stewart,  Judge. 

Action  by  Martin  A.  Hlckey  against  Thom- 
as R.  Bonner  and  T.  M.  Campbell,  receivers 
of  the  International  &  Great  Northern  Rail- 
road Company,  for  personal  injuries  caused 
by  defendants'  negligence  whUe  plaintiff  was 
in  their  employ  as  a  brakeman.  From  a 
Judgment  entered  on  the  verdict  of  a  ]ut7  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

Willie  &  Balllnger,  for  appdlanta  Wheel- 
er &  Rhodes,  tot  app^ee. 

OABBXrn,  C.  J.  This  Is  an  actioa  to  re- 
cover daniages  for  personal  injuries  received 
by  the  {4)pellee  while  in  the  emi^ymoit  of 
the  appellants^  who  were  receivers  of  the 
International  4b  Great  Northern  Railroad 
Company,  as  a  brakeman.  Defendants  plead- 
ed the  g^ieral  Issne,  and  also  contributory 
ne^genoe,  and  the  net^igence  (tf  a  fellow 
servant  Trial  by  jury  was  had  February 
25,  1882,  and  plaintiff  recovered  judgment 
for  the  sum  of  ^50a 

Conclusions  of  Fact 

First  On  November  10,  1890,  the  Interna- 
tional &  Great  Northern  Railroad  was  in 
the  hands  of  the  defoidants,  as  receives, 
and  was  being  operated  by  them,  as  alleged 
In  plaintiff's  petition;  and  plaintiff  was  in 
their  employment  as  a  brakeman,  but  had 
been  for  only  about  five  days.  He  was 
working  on  the  line  of  the  road  between 
Galveston  and  Willis,  which  runs  through 
Houston.  Second.  On  said  date,  at  night, 
he  was  engaged  in  the  performance  ta  his 
duty,  as  brakeman  on  a  freight  train  in 
the  yard  of  tlie  railroad  at  Houston,  and, 
in  obedience  to  an  order  of  the  conductor  at 
tile  train,  be  undertook  to  couple  nn.  enfrini 
to  some  cars  wtiich  stood  ou  a  track  called 
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the  "Cotton  Track."  The  engineer  ran  the 
engine  in  upon  the  track,  and  the  plaintiff 
went  In  between  the  cars  upon  the  track  to 
make  the  coupling,  and  stepped  In  a  bole 
In  the  track  between  the  rails,  which  caused 
him  to  fall.  In  falling,  he  caught  the 
liand  hold  on  the  car  next  to  him,  which  was 
pushed  along  a  car  length  or  more  by  the 
engine,  dragging  the  plaintiff  until  the  track 
of  the  tender  ran  upon  the  leg  of  his  pants, 
broke  his  bold  loose,  and  caught  his  right 
leg,  and  crashed  It  so  that  it  had  to  be  am- 
putated above  the  knee.  Third.  The  evi- 
dence fully  sustained  the  fact  necessarily 
involved  in  the  finding  of  the  jury,— and  we 
so  find,— that  defendants  were  negligent 
as  to  the  condition  of  this  track.  It  was  in 
bad  order,  had  holes  in  it  between  the  ties, 
and  grass  grown  over  it  Hickey  was  not 
acquainted  with  the  track,  and  the  accident 
was  caused  by  his  stepi^ng  into  the  hole, 
and  falling.  Fourth.  When  plaintiff  was  em- 
ployed by  the  defendants,  he  was  furnished 
with  a  coupling  knife.  He  did  not  use  it 
on  the  night  he  was  hurt,  and  never  did  use 
it  The  only  evidence  with  regard  to  the 
coupling  kntfe  was  in  the  testimony  of  the 
plaintiff.  He  stated  that  a  coupling  knife 
was  more  dangerous  to  use  tbnn  the  hands; 
that  the  orders  of  the  receivers  were  to  use 
the  knife;  that  he  was  told  that  It  was 
used  for  coupling;  was  not  told  that  he  had 
to  use  It;  was  not  told  to  use  that  knife; 
he  had  never  used  one  before;  they  simply 
gave  it  to  him,  and  said  it  was  for  coupling 
vara;  he  did  not  use  it;  that,  in  his  oplnl<Hi, 
it  would  not  be  safe  to  use  a  knife,  but  had 
no  reasons.  Fifth.  There  was  evidence  to 
show  that  the  carelessness  of  the  engineer, 
in  running  the  engine  back  too  bard,  con- 
tributed to  the  injury  of  plaintiff.  While 
the  plaintiff  was  in  the  hospital,  his  written 
statement,  composed  of  questions  and  an- 
swera,  was  taken,  as  follows:  "(1)  In  your 
opinion,  was  there  carelessness  on  the  part 
of  any  one  in  the  company's  employ  tending 
to  cause  the  accident;  and,  if  so,  who? 
Answer.  Yes,  carelessness  of  the  engineer,  Mr. 
Allen,  and  my  lamp  going  out.  (2)  Gould 
you,  by  more  care  on  your  part,  have  pre- 
vented the  injury?  A.  No.  (3)  How  long 
have  you  been  In  the  company's  employ? 
A.  Four  or  five  days.  (4)  State  all  other 
particulars  that  you  may  ki'ow  relative  to 
the  accident  A.  Nothing  more.  (5)  If  mar- 
ried,  of   whom  does  your  family   consist? 

A. .    The  above  is  a  true  statement, 

to  the  best  of  my  knowledge  and  belief, 
rsigned]  M.  A.  Hlck^.  Witness:  Q.  A. 
Howard.  Date,  November  26th,  1890."  At 
the  trial,  plaintiff  testified  that  he  signed 
the  statement  without  reading  it  or  know- 
ing what  was  In  it;  that  they  said  it  was  a 
mere  matter  of  form.  He  testified  that  he 
made  the  statement  as  to  the  carelessness 
of  the  engineer,  but  none  as  to  his  lamp  go- 
ing out    He  did  say  It  was  careh 


of  the  engineer,— not  really  carelessness,  but 
partial  carelessness.  His  statement  was  not  ' 
taken  down  in  full,  and  does  not  embrace 
the  whole  statement  at  alL  He  iMld  no 
attention  to  the  paper  signed;  was  told  that 
it  was  a  mere  matter  of  form,  and  was 
the  rule  of  tbe  hospital  to  make  a  statement 

Conclusions  of  Law. 

1.  Hie  first  assignment  of  error  is  <m  the 
action  of  the  court  in  sustaining  the  objec- 
tioa  to  the  question  propounded  by  defmd- 
ants  to  the  witness  R.  Gaunt,  as  follows: 
"Please  state  how  the  c(mdltlon  of  the  cot- 
ton track— the  track  upon  which  plaintiff 
alleges  he  was  injured— compared  with  the 
other  yard  railroad  tracks  in  the  state  of 
Texas,  and  how  the  track  generally  compared 
with  other  yard  tracks."  There  was  no 
error.  The  issue  was  not  whether  the  de- 
fendants had  failed  to  exercise  due  care 
in  constructing  and  maintaining  a  roadbed 
of  such  a  character  as  to  be  reasonably 
safe  for  its  employes,  but  as  to  whether  or 
not  It  was  out  of  repair,  or  defective,  by 
reason  of  Its  having  holes  in  it  which  ren- 
dered it  unsafbb 

2.  There  was  no  evidoice  in  the  case  to 
show  what  a  coupling  knife  Is;  how  it  la 
used;  whether  or  not  the  defendants  had  an 
established  rule  requiring  i<t  to  be  used; 
whether  or  not  such  a  rule  would  be  a  rea- 
sonable rule;  %or  that  the  failure  to  use  it 
would  have  been  negligence,  in  this  case. 
Nor  was  there  any  evidence  in  the  case  to 
show  that  the  failure  to  use  the  coupling 
knife  contributed  to  the  injury.  On  the  con- 
trary, the  plaintiff  testified  that  It  was 
more  dangerous  than  the  hands.  Hence,  we 
do  not  think  the  court  should  h&ve  g^ven 
the  requested  instruction,  that,  if  the  failure 
to  vae  the  coupling  knife  contributed  to 
plaintiff's  injury,  he  would  not  be  entitled 
to  recover.  The  evidence  did  not  call  for 
a  special  charge  on  the  subject,  and  all  the 
charge  that  should  have  been  given  und^ 
the  facts  was  embraced  In  the  Instruction 
given  at  defendants'  request 

3.  The  sevaiHi  and  eighth  assignments  of 
error  raise  the  same  iasue,  which  is  the  suf- 
ficiency of  the  evidence  to  support  the  ver- 
dict and  Judgment;  the  contention  being  that 
the  evidence  clearly  showed  that  the  injury 
was  caused  by  the  negligence  and  careless- 
ness of  the  engineer,— a  fellow  servant  of 
the  plaintiff.  We  are  of  the  opinion  that 
the  evidence  is  sufficient  to  support  the 
conclusion  that  the  accident  would  not  have 
occurred  but  for  the  bad  condition  of  the 
track,  and  conclude  the  assignments  are  not 
well  made. 

The  case  was  submitted  to  the  juiy  upon 
a  charge  fully  as  favorable  to  Hie  defend- 
ants as  they  could  have  asked;  and,  the 
evidence  being  suffldoit  to  support  the  ver- 
dict the  Judgment  of  the  court  below  will 
be  affirmed. 
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ROEMER  et  al.  t.  SHACKELFORD  «t  al. 

(Court  of  Civil  Appeals  of  Texaa.    Oct  12, 

1892.) 

PKAonoi— PiBuisau.  —  Tbkspass  to  Tkt  Titls— 
Etisknce. 

1.  Where  safSdent  diligence  is  not  b^ng 
naed  by  plalntiSs  to  bring  a  suit  to  trial,  but 
th^  duly  appear  to  represent  their  cause,  de- 
fendan^a  remedy  is  to  force  them  to  trial,  and 
not  to  IiaTe  the  amt  dismissed  for  want  of 
{Kvsecution. 

2.  In  trespass  to  try  title  b^  the  heirs  of 
one  S.,  plaintifFs,  to  show  title  in  themselves, 
may  introduce  in  evidence  a  deed  of  the  prop- 
erty in  dispute,  made  to  one  of  them,  whidi 
redted  that  it  was  made  in  consideration  of 
the  conv^ance  of  certain  claims  against  the 
•tate  bdonging  to  the  heirs  of  S. 

3.  They  may  also  introduce  a  dedaration 
of  trust  made  in  their  favor  aubsequently  by 
the  grantee  in  such  deed. 

Appeal  from  district  court,  Oalhonn  coun- 
ty;   S.  F.  Grimes,  Judge. 

Trespass  to  try  title  by  A  K.  Shackelford 
and  others  against  J<dm  Roemer  and  otb- 
«r8.  From  a  Jndgmait  for  plaintiCCs,  de- 
fendants appeal    Reversed. 

A.  B.  PiticoloB,  for  appellants. 

Oondusions  of  Fact. 

WILIiIAMS,  J.  (1)  ^nie  land  saed  t<a 
was  granted  to  Samuel  Cassady  and  tbe 
belrs  of  Robert  T.  Walker  In  equal  moietleB. 

(2)  The  interest  of  Samuel  Cassady  was  con- 
veyed to  A  A  Cassady,  December  4,  1860. 

(3)  A  A  Cassady,  on  the  25th  day  of  Octo- 
b«,  1871,  executed  a.  deed  to  Bdmond 
Shackelford,  in  which  he  conveyed  the  legal 
title  to  his  Interests  in  the  land,  reciting 
that  the  deed  was  made  "for  and  in  consid- 
eration of  the  conveyance  of  the  claims  of 
the  heirs  of  Samud  Shackelf<Mrd,  deceased, 
on  the  state  of  Texas,  granted  or  to  be 
granted  them  tar  compensation  for  his 
services  in  the  war  which  separated  Texas 
from  Mexico  in  183a"  (4)  On  the  25th  day 
of  Octobar,1878,Edmond  Shackelford  execut- 
ed and  deUvered  to  Us  brothers  and  sisters 
an  instrummt  In  writing,  acknowledging  that 
at  the  time  of  the  execution  of  the  deed 
from  Cassady  to  himself  be  was  acting 
for  tilms^  and  the  otber  heirs  of  Samuel 
Shackelford,  and  for  himself  and  them  re- 
ceived such  conveyance  In  exchange  for  their 
claims  as  such  hdrs  against  the  state  for 
services  r&idtxeA  in  the  revolution  by  Sam- 
uel Shackelford,  and  that  the  others  named 
were  each  entitled  to  one-seyenth  of  the 
land;  and  bound  himself  to  convey  to  them 
resi)ectlTely  onenseventh  part  ot  same, 
whmeyer  requested,  or  to  pay  to  each  of 
them,  in  case  he  dtould  sdl  the  land,  one- 
seventh  part  of  the  proceeds.  There  is  no 
evidence  that  Edmond  Shnckelfcwd  or  his 
beizs  ever  in  any  way  repudiated  the  trust, 
or  asserted  claim  to  the  land,  adverse  to 
that  of  their  coheirs.  On  the  contrary, 
there. Is  that  tending  to  show  fh&t  Edmond 
Shackelford  ever  recognized  it  (5)  The 
heirs  of  Samuel  Shackelford  are  his  broth- 


tn  and  slstns  or  their  descendants,  as  fol- 
lows: Mrs.  M.  C.  Delong,  Mrs.  Harriet  S. 
Cook,  Mrs.  Sarah  E.  Wilkens,  J.  M.  Shackel- 
ford, John  K.  Shackelford,  and  the  descend- 
ants of  A  P.  Shackelford,— George  N. 
Shack^ord  and  Edmond  Shackelford,— 
making  eight  shares  inherited.  (6)  The  fol- 
lowing wore  plalntUFs  in  the  ori^al  peti- 
tion: Sarah  E.  WUkens,  Harriet  S.  Cook, 
John  R.  Shackelford,  M.  C.  Delong,  and  the 
belts  of  A  P.  Shackelford.  The  other 
heirs  were  introduced  as  plaintiffs  by 
amended  petition  filed  April  28,  1891,  ex- 
cept the  descendants  of  Bdmond  Shack^- 
ford,  who  were  never  brought  Into  the  suit 
Mrs.  Cook's  name  was  omitted  from  that 
amendm«it.  (7)  The  defendants  ore  ad- 
mitted to  have  acquired  the  title  to  lialf  of 
the  land,  since  the  suit  was  brought  from 
the  heirs  of  Robert  T.  Walker.  They  were 
in  possession,  when  sued,  imder  deeds  from 
one  Dick,  who  is  not  shown  to  have  bad 
any  title.  They  had  not  held  such  posses- 
sion for  five  years  prior  to  February  29, 
1884,  when  the  original  petition  was  filed, 
but  had  held  It  for  more  than  five  years 
before  the  amendment,  of  1891  was  filed,  un- 
der deeds  duly  registereu,  and  had  paid 
all  of  the  taxes,  and  their  possession  had 
been  peaceable  and  adverse,  except  as  it 
may  bare  beoi  lntem4>ted  by  tUs  suit 

Condnslons  of  Law. 

1.  We  have  not  thought  It  necessary  to 
give  a  history  of  the  case^  as  the  record 
speaks  for  Itself,  but  have  deemed  it  suffi- 
cient to  indicate  our  condusicms  upon  the 
evidence.  There  was  no  error  in  the  refusal 
of  tbe  court  to  dismiss  the  suit  in  1889  for 
want  of  prosecution.  The  plaintiffs  were 
prosecuting  it  continuances  l>eing  entered 
from  term  to  term,  generally  by  agreement 
If  sufficient  diligence  was  not  being  used, 
defendants'  r«nedy  was  to  force  plaintiffs 
to  a  trial,  and  not  to  dismiss  for  want  of 
prosecution  when  plaintiffs  appeared  to  rep- 
resent their  cause.  The  amended  petition, 
ffied  in  1891,  did  not  set  up  a  new  cause  of 
action,  exc^t  perhaps  in  so  tar  as  It 
brou^t  in  new  plaintifFs.  The  court  be- 
low held  those  thus  newly  brou^t  In  to  be 
barred  by  limitation,  and  this  was  all  ap- 
pellants could  dalm  as  to  them.  The  suit, 
as  first  brought  was  an  action  of  trespass 
to  try  titie,  in  which  plaintiffs  set  out  the 
character  of  their  right,  and  showed  that 
their  claim  was  an  equitable  title,  which  en- 
titled them  to  recover  as  against  strangers. 
The  amended  petition  simply  alleged  titie  in 
plaintiffs  and  the  belrs  of  Edmond  Shackel- 
ford, thus  changing  somewhat  the  form  of 
their  allegations,  but  attesting  nether  the 
form  nor  substance  of  the  cause  of  action. 
The  court  did  not  err  in  refusing  to  treat 
the  amendment  as  the  institution  of  a  new 
suit,  and  to  render  Judgment  for  defend- 
ants on  the  original  petition. 

2.  The  recital  iu  the  deed  from  Cassady 
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to  Bdmaafl  ffliaekejifotd  was  csrrectly  ad- 
mitted. It  was  aTaflable  to  plalntltCB,  to 
enaUe  them  to  deralgn  Utle  from  Gaasady 
to  ttemselves,  throngh  £>dmoBd  GaBsady 
and  was  adnlnlUe  In  developing  their  clahn 
to  the  land.  Wallaoe  v.  Prnltt,  (Tex.  Olv. 
App.)  20  8.  W.  Rep,  7X8,  amd  authorities 
cited. 

8.  For  the  aaiae  reason  the  acknowledg- 
ment at  tbe  tmst  by  Bdmond  Shackelford 
was  admissible. 

4.  The  statute  of  limitations  was  not 
available  to  defesdants  against  the  title  of 
the  origloal  platntlCb,  nor  was  their  plea 
of  stale  demand. 

5.  Tbe  plaintiffs  eddblted  an  eqaitable 
title  to  a  part  of  tbe  land,  which  authorized 
Judgment  in  their  favor.  The  legal  title  in 
Bdnond  tBhackdford's  heirs  was  not  an 
ontstaBdiDg  title  which  wonld  defeat  them. 

6.  The  defendants  did  not  daim  nnder  Ed- 
moiad  Shackelford,  and  cannot,  therefore,  be 
treated  as  innocent  pinrchasers,  entitled  to 
pretection  against  plalntiCts'   eqnlty. 

7.  There  was  error  in  the  <*arge  Instmct- 
hig  a  verdict  for  Mrs.  Cook.  She  was  no 
longer  In  the  case,  having  been  dropped 
fraoa  <S>e  petiti<«.  The  interest  which 
ptaintHs  were  entitled  to  recover  was  also 
Incorrectly  stated  in  the  charge. 

As  appears  from  1^  above  statement  of 
kinship,  plaintiffs,  omitting  Mrs.  Cook,  are 
entitled  to  an  undivided  one-fourth  of  the 
two  tracts  e(  land.  The  judgment  will  be 
reveTBed,  and  rendered  for  appellees  for 
that  quantity,  omitting  Mrs.  Gook,  and  In 
favor  o*  appeUaats  for  costs  of  their  writ 
«f  error. 


HANK  «t  al  V.  BKOUSSARD  et  al. 

(Court  of  Civil  Appeals  of  Texas.    June  16, 
1893.) 

Plbadino— Anbvbb  —  PiiEA  OF  Fatujuit— Sum- 
CIEXOT— Haiiuless  Sbuob, 

1.  An  answer,  in  ^  action  on  a  note,  wkidi 
alleges  variotn  payments  to  plaintifTg  attorney, 
who  had  ttie  note  ior  oollectiDu,  and  final  pay- 
ment te  suoh  attoKkey,  bat  fails  to  state  the 
times  or  amounts  of  such  payments,  or  tiow 
mnde,  is  insufficient,  nnder  Rev.  St.  art  1260, 
which  provMes  that,  wliere  def^dant  desires 
to  prove  any  payment,  he  shall  file  with  lus 
plea  an  account  stating  the  nature  of  such  pay- 
ment, and  the  several  items  thereof,  and  shall 
not  be  entitled  to  prove  the  same  unless  it  is 
so  particolarly  described  in  the  plea  as  to  give 
plaintiff  full  netice  of  the  character  thereof. 

2.  Where  the  only  issue  tried  was  that 
arising  on  the  plea  of  payment,  the  error  in 
overruling  an  exertion  to  the  sofficiency  of  the 
plea  of  payment  was  not  harmleBS. 

Appeal  from  district  cburt,  Jeffersoo  comity; 
\\.  H.  Pord,  Jndge. 

Aetim  by  Lanra  t}atin  and  others  against 
J.  A.  Brov!ss.ird  and  others  on  a  promissory 
note.  l<Yom  a  Judgment  for  defendants, 
plaintiffs  appeal.    Reversed. 

Thomas  J.  Biimwll,  for  appellanta. 


WILLIAMS,  J.  Suit  by  appellants  against 
appdtocB  upon  a  promissory  note,  In  wfaleii 
the  only  Issue  arose  upon  defendants'  plea  of 
payment.  Hiat  plea  averred  that  the  prln- 
iAgal  defendant,  at  various  aad  wamAry  ttnes, 
made  payments  on  the  said  note  to  plaintiffs' 
attorney,  who  held  same,  vrith  authority  to 
collect  It,  Bad  that  defendant  finally  paid  the 
balance  due  «b  said  note,  both  principal  and 
Interest,  to  said  attorney.  To  this  plea,  pLihi- 
tlffs  excepted,  on  tbe  ground  that  it  did  not 
state  the  times  when  the  paymoits  were 
made,  nor  the  amoonts  of  them,  nor  hew 
they  were  made,— whether  in  money  or  prop- 
erty. The  exception  was  overruled,  and  at 
the  trial  the  issue  presented  by  the  plea  was 
mtbmitted  to  the  Jury,  and  they  fonnd  for 
file  defendant  The  plea  diowed,  on  its  face, 
that  the  alleged  payment  of  the  note  was 
made  in  several  amounts  or  "items"  made  at 
different  times.  In  this  it  dilfered  In  cases 
reKed  on  by  appellants  to  sustain  ttie  ruUng 
bdow.  HoIHman  v.  Rogers,  6  Tex.  81;  Able 
V.  Led,  Id.  427.  In  those  cases  there  was  a 
general  allegation  of  payment;  In  the  Itrst 
case  the  time  being  {^ven,  and  in  the  last 
the  allegation  being  that  the  payment  was 
made  after  the  hurtitntlon  of  the  suit  l^e 
paymeat  In  each  case  was  alleged  as  being 
made  at  one  time,  and  la  oae  aiMonnt;  at 
leaot,  tbe  oonrt  treated  the  allegaltea  as  cos- 
v«ying  that  meaning.  In  Wdls  v.  Falrfaonk, 
5  Tex.  582,  no  exception  was  taken  to  the 
idea.  Wha«,  as  hi  this  cojk,  the  paymeet  Is 
made  in  installments,  at  dtfferest  thnes,  aaA 
wader  different  droosiataiioeB,  Rev.  St  art. 
1266'  appttea,  and  tte  plea  should  be  more 
specific,  as  to  the  dates  and  amotints  of  the 
sums  paid.  The  payment  oowslsMng  ef  differ- 
ent ItemB,  tbe  d^oelte  party  should  be  pat 
apon  notice,  by  the  plea,  of  the  different  in- 
stalliaests,  tbe  payment  ef  which  Is  son^t 
to  be  proved,  im  onler  that  he  may  prepare 
te  meet  tbe  defense.  There  la  no  statement 
at  facts  in  the  record,  bat  the  ebatse  of  tbe 
oouTt  shows  that  the  only  issue  «pon  which 
the  case  was  tiled  was  that  presented  ky 
the  plea  of  payment  We  cannot,  therefbre,. 
say  that  the  error  committed  by  the  oonrt 
In  overriding  the  exoeptien  was  barmlieaB. 

The  other  assignments  ef  error  cana*t  be 
ooasldered.  In  tbe  absence  at  a  statement  of 
faets,  as  they  relate  to  ihe  refusal  to  grant 
a  new  trial.  We  do  not  think  It  proper  to 
pass  by  In  eilenoe  tbe  manner  in  which  this 
case  has  been  presented  In  the  brief  of  ap- 
pellants. Hie  brief  ocmslBts  <»Iy  of  a  state- 
ment of  the  nature  and  result  «f  the  salt,  as- 


*Rev.  St.  art.  1206,  provides  as  follows:  "In 
every  action  In  which  a  defendant  shall  desire- 
to  prove  any  payment,  connteFclaim  or  set-off, 
he  shall  file  with  his  plea,  an  account  stating 
distinctly  the  nature  of  such  payment,  counter- 
daim  or  set-off,  and  the  several  items  thereof; 
aad  on  failure  to  do  so  he  shall  not  be  futitled 
to  prove  the  same  unless  It  be  so  plainly  and 
particnlarly  described  in  the  plea  as  to  giv» 
the  plaintiff  full  notice  of  the  character  there- 
of 
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■igmBeBta  of  error,  propodticma,  and  dtationB 
of  authoriUee.  Xl>ei<e  are  no  proper  state- 
ments of  the  contents  of  the  raoord,  imder 
tbe  propcsitlons  relating  to,  or  aAectins,  t&e 
pointe  mada  We  do  not  feel  tliat  we  are  re- 
qidred  to  consider  a  case  tlras  presented,  and, 
mhea  co«nsel  are  not  more  obserrant  of  Hua 
rules  at  the  court,  tbej  mnst  take  the  risk 
of  ita-rlns  their  eases  dteposed  of  irldioat  an 
examlnatliMt  of  tbe  record.  Hie  facts  In  the 
record  affecting  the  rultBg  on  the  exceptions, 
already  passed  on,  are  stated  In  appellees' 
brief,  and  jre  hatfe  therefore  determined  the 
question  raised;  otfaernise,  we  would  have 
ftit  warranted  la  maUtts  a  different  dispod.- 
don  of  the  ease.  For  tiie  oror  pointed  out, 
the  lodgment  is  rerciwd,  and  tbe  eaose  fe- 


aULF.  a  A  &  F.  RY.  CO.  T.  DARTON. 

(Court  of  Civil  Appeals  of  Texas.  June  8, 
1803.) 
RsfVKW  ox  AiTBAii— HARiu.sa8  Bbrob— Daxaoss. 
E>ror  in  sabmitting  to  the  jury  elemeati 
of  damage,  as  to  wtiich  there  was  no  ailega- 
tton  or  evidence,  cannot  be  regarded  as  harm- 
leeB,  in  tbe  absence  of  anything  ia  the  record 
to  Eoaw  on  what  the  Teidiat  rendered  for  plain- 
tiff was  baaed. 

Appeal  from  Montgomery  comity  court; 
B.  H.  PDwdO,  Judge. 

Action  by  G.  W.  Darton  against  the  GuU, 
Colorado  &  Santa  Fe  Railway  Company. 
From  a  Judgment  for  plaintiff,  defoidant  ai>- 
peals.    Rerersed. 

X  W.  Terry  and  Chaa.  K.  Lee,  for  appel- 
lant.   W.  P.  McGomb,  for  appellee. 

WILiZilAMS,  3.  The  clanse  of  the  (sharge 
of  tbe  court,  submitting  to  tbe  Jury  the 
value  of  the  use  of  the  goods  detained  or 
delayed,  as  a  measure  of  damages,  was  er- 
roeeona,  there  being  no  allegatlan  or  evi- 
dence seeking  a  recovery  therefor.  The 
record  does  not  show  npoa  what  the  rerdict 
of  the  Jtvy  was  based,  and  we  oannot  say 
that  the  error  was  not  prejudicial  to  the 
defendant  The  other  parts  of  the  citarge, 
asaigned  as  error,  were  correct,  and  were 
warmnted  by,  and  applicable  to,  the  facts. 
We  find  no  error  but  that  pointed  out,  for 
which  the  Judgment  is  reversed,  and  the 
cause  remanded. 


GULF,  a  A  8.  F.  BY.  CO.  ▼.  SUITH. 

(Court  of  CStU  Appeals  of  Texas.    June  IS, 

1998.) 

Laxsoakd  axt)  TmnAStT—'buxrKT  to  Caor  bt 
Thibd  Partt— Who  mat  Buk. 

1.  The  right  of  recovery  for  the  deatrurtion 
of  a  crop  of  growing  grass  by  fire  from  a  loco- 
BOtive  is  in  the  lessee,  and  not  the  owner,  of 
theUod. 

2.  The  owner  of  land  may  recover  for  the 
destruction  of  fences  thereon  by  fire  from  a 
locoinotive^  thongh  the  land  is  In  tbe  ^ssesslon 
•f  aoothsr  penoa  under  a  lease. 


Appeal  from  Haxris  county  court;  W.  0. 
Anders,  Judge. 

Action  by  Fi^cls  Smith  against  die  Gulf, 
Colorado  A  Santa  Fe  Railway  Company. 
From  a  Judgmoit  for  idatntUF,  de^esdamt  ap< 
peals.     Reversed. 

J.  W.  Terry  and  H.  S.  Downey,  for  ap- 
pellant 

PLEASANTS,  J.  Appellee  sued  appellant 
on  April  27,  1891,  In  the  cofmity  court  of  'Sax- 
rla  county,  for  the  recovery  of  compensatory 
damages  for  destruction  of  grass  and  fences 
upon  lands  of  plaintiff,  caused  by  fires  pro- 
duced by  spares  which  escaped  through  the 
negligence  of  defendant  as  alleged  in  peti- 
tion, from  its  locomotives.  The  fires  occurred 
on  December  1,  8,  12,  and  16,  1890.  Dam- 
ages to  fencing  were  laid  at  $75,  and  to  grass 
at  $923.  Defendant  answered  by  general  ex- 
ceptions and  general  denial.  Verdict  and 
Judgment  for  appellee  for  $144  for  grass 
burned,  and  for  $33.50  for  ftence  posts.  The 
evidence  establishes  the  following  facts:  The 
plaintiff  was  a  resident  of  the  state  of  In- 
diana, and  owned  about  1,500  acres  of  famd 
in  Ft  Bond  county,  over  which  defendant's 
railway  ran.  Said  lands  were  used  partly  for 
farming  purposes,  partly  for  hay,  and  partly 
for  pasturage.  On  tbe  2d  day  of  December, 
1890,  Ihe  plaintiff  leased  said  lands  to  one 
Stone,  the  lease  to  expire  on  the  1st  of  De- 
cember, 1891.  That  on  said  2d  day  of  De- 
cember, 1890,  tbe  lessee,  the  said  Stone,  en- 
tered upon  said  lands,  and  held  exclusive 
possession  ttereof  until  the  expiration  of  Ms 
lease,  and  the  fires  which  destroyed  the  grass 
and  fencing  all  occurred  while  the  lands  were 
in  the  excbiatve  occupancy  at  said  Stone. 
Stone  had  his  cattle  upon  tbe  lands,  and  nei- 
ther the  plaintiff,  nor  any  one  else,  had  the 
right  to  put  cattle  tqxm  the  lands  during  the 
contlnTianoe  of  the  lease.  The  fires  destroyedt 
the  grass  upon  some  of  tbe  lands,  and  they 
were  thereby  rendered  worthless  for  pastur- 
age until  covered  by  another  crop  of  grass. 
Upon  the  introduction  of  evidence  by  the  plain- 
tiff to  showthe  value  of  the  lands  immediately 
before  the  burnings,  and  thrir  value  immedi- 
ately thereafter,  defendant  objected  on  the 
groirnds  that  it  had  Taeen  shown  by  uncon- 
troverted  evidence  that  the  flres  occurred 
while  the  lands  were  in  possession  of  plain- 
tiff's lessee;  that  the  leasee,  and  not  the 
plaintiff,  was  entitled  to  recover  for  any  dam- 
ages done  the  grass.  The  objection  was 
overruled,  and  the  evidence  admitted;  and  to 
wUeb  mliag  and  action  of  the  court  defend- 
ant duly  objected,  and  assigns  as  error  the 
refusal  of  the  court  to  sostaln  its  objection 
to  the  evidence. 

This  aaslgnment  presents  for  our  dedsicai 
the  question  whether  tbe  lessor  of  lands  can 
maintain  an  actlDa  fOr  Injury  or  damage  bo 
premises  while  in  tbe  exdnistve  pcsseesion  of 
the  leasee,  when  such  damage  to  the  prem- 
ises does  not  affect  or  lessen  the  value  of  the 
fieebold.    That  snch  suits  CBunot  be  main- 
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talned  Is,  we  tblolc,  w^  established.  The 
person  who  Is  rightfully  In  the  actual  and  ez- 
duslve  possession  of  the  land  Is  alone  au- 
thorized to  sue  for  trespass  committed  upon 
his  possession.  Reynolds  v.  WlUlams,  1  Tex. 
311;  I^ord  v.  Toothaker,  39  Me.  28;  Bart- 
lett  ▼.  Perkins,  13  Me.  87.  Grass  growing  up- 
on leased  premises  is  as  much  the  property 
of  the  lessee  as  crops  produced  upon  the 
lands  by  his  Industry,  and  the  lessor  has  no 
property  In  the  grass  pending  the  lease.  We 
think  the  evidence  objected  to  should  haye 
been  excluded,  and  upon  the  pleadings  and 
the  facts  the  plaintiff  could  only  have  re- 
covered for  llie  value  of  the  fencing  destroyed 
by  the  flres.  If  the  fires  resulted  from  the 
negligence  of  tba  defendant,  the  defendant 
would  be  liable  to  plaintiff  for  any  damage 
done  to  ibe  fences  by  its  negligence.  The 
tenant  or  lessee  is  under  obligation  to  make 
repairs,  but  such  obUgaticm  does  not  require 
the  tenant  to  replace  Improvements  which 
have  been  destroyed  by  the  acts  of  a  stranger, 
without  fault  of  the  tenant,  and  for  such 
Injuries  to  the  realty  the  owner  may  recover 
damages  from  the  wrongdoer.  Tied.  Real 
Prop.  §  189.  For  the  error  indicated  in  this 
opinion  the  judgment  of  the  lower  court  Is 
reversed,  and  the  cause  remanded. 


MUNDINE  T.  BROWN  et  al. 

(Court  of  Glrll  Appeals  of  Texas.    June  15, 

1893.) 

JUDOKENT— BOIBB  FACIAS  TO  REVIVE— LIMITA- 
TIONS. 

A  judgment  was  rendered  December  3, 

1875,  and  the  first  execution  issued  March  7, 

1876,  and  was  returned  the  same  di^;  the 
second  issued  the  same  day,  and  was  directed 
to  the  sheriff  of  another  county;  the  third  is- 
sued January  12,  1877;  and  the  fourth,  March 
-21,  1884.  Hdd  that,  under  the  statute  of  1866, 
in  force  at  the  date  of  the  judgment,  it  was  not 
barred  at  time  of  filing  a  petition  for  a  writ 
of  scire  facias,  January  13,  1892. 

Error  from  district  oourt,  Galveston 
■county;   W.  H.  Steward,  Judge. 

Scire  facias  by  James  M.  Brown,  Clara 
Spedit,  and  Herman  Specht  to  revive  a 
Judgment  against  Frank  M.  Mundlne.  From 
a  Judgment  for  >petitionei8  said  Mundlne 
brings  error.    Affirmed. 

Howard  Finley,  for  plaintiff  in  error.  H. 
C.  Mayer  and  Wm.  M.  Jerdone,  for  defmd- 
ants  in  error. 

PLEASANTS,  J.  The  defendants  In  error 
instituted  pi-oceedlngs  by  writ  of  scire  facias 
in  the  district  court  of  Galveston  to  revive 
a  Judgment  rendered  in  said  oourt  on  'QieSd 
day  of  December,  1875,  in  favor  of  app^ee 
Brown  and  Jolm  W.  Lang  against  the  plain- 
tiff in  error.  At  the  time  of  the  Judgment 
Brown  and  Lang  were  partners  in  trader 
and  the  Judgment  was  rendered  for  the  firm. 
The  defendant  in  error  Clara  was  the  wife 
of  Lang  at  the  time  of  his  death,  and  by  the 
will  of  her  husband  she  became  the  ownor 


of  his  interest  in  said  Judgment  She,  at  tbe 
Institution  of  this  proceeding,  was  the  wife 
of  defendant  in  error  Herman  Specht  The 
plaintiff  In  error  resisted  the  defendants'  pro- 
ceedings to  revive  the  judgment  and  restore 
the  lien  which  the  law  gave  to  it  when  ren- 
dered, anu  pleaded  10  years'  statute  ot  Ilnfl- 
tatlon.  The  court  gave  judgment  for  de- 
fei>.dants  in  error,  and  plaintiff  In  error  sued 
out  writ  of  error.  Tiie  only  defense  made 
to  the  adre  facias  is  that  the  Judgmmt  was 
barred  when  the  petition  for  wnt  of  scire 
facias  was  filed,  to  wit,  January  18,  1882. 
The  date  of  the  Judgment  is  December  3, 
1876,  and  the  first  execution  issued  on  March 
7,  1876,  and  was  returned  the  same  day. 
The  second  Issued  also  on  the  7th  of  March, 
and  was  directed  to  sheriff  of  another  county 
than  that  of  Galveston.  The  third  Issoed 
January  12,  1877,  and  the  fourth  Issued  2lBt 
of  Martb,  1884.  From  this  statement  It  is 
apparent  that  under  the  statute  of  1866, 
which  was  in  force  at  the  date  of  the  Jadg- 
ment,  as  that  statute  hss  been  construed  In 
the  decisions  r^idered  In  Masterson  y.  Con- 
diff,  58  Tex.  472,  and  Anderson  v.  Boyd,  64 
Tex.  108,  the  judgment  was  neither  barred  nor 
dormant,  and  the  court  b^ow,  under  the  aa- 
thorities  dted,  and  under  the  later  case  of 
Mllllcan  V.  Ware,  (Tex.  Sup.)  19  8.  W.  Rep. 
475,  committed  no  oror  in  sustaining  the 
suit  imder  the  scire  facias  proceedings,  and 
the  judgment  is  therefore  affirmed. 


GULF,  C.  &  S.  F.  R.  CO.  v.  MATTHEWS. 

(Court  of  CItU  Appeals  of  Texas.    Jnne  22, 

1893.) 

Bailboas  Comfanibs— BoBKiNa  or  aaABs— IIbas- 
TTBB  ov  Damaobs— Evidence. 

1.  In  an  action  aigainst  a  railroad  company 
to  recover  damages  caused  by  a  fire  which 
burned  posts  and  grass  on  plaintiff's  land,  the 
measure  of  damages  is  the  value  of  the  posts 
and  of  the  grass  destroyed,  and  the  injury 
caused  to  the  land  by  the  destruction  of  the 
turf,  and  not  the  difference  in  the  value  of  the 
land  caused  by  the  burning;  of  the  grass. 

2.  Evidence  is  admissible  as  to  the  value 
of  the  grass  as  hay  as  well  as  for  pasturage. 

3.  Where  the  grass  has  a  market  value, 
tliat  should  be  the  criterion)  but,  where  there  is 
no  market  value,  its  value  when  put  to  any  of 
the  uses  for  which  it  was  valuable  should  be 
taken. 

ApiKial  from  Burleson  county  court;  Jolm 
Alexander,  Jud^e. 

Action  by  J.  W.  Matthews  against  the  Gulf, 
Colorado  &  Santa  Fe  Railroad  Company  to 
recover  for  damages  caused  by  fire  set  by  de- 
fendant and  which  burned  posts  and  grass 
on  plaintifTs  land.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

J^  W.  Terry,  for  appellant 

WILLIAMS,  J.  Tbe  court  erred  In  the 
portion  of  the  charge  defining  the  measure 
of  damages.  The  correct  measure  was  not 
the  difference  in  the  value  of  land  caused  by 
the  burning  of  the  grass,  because  that  was 
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temporary.  Railway  Oo.  t.  Home,  69  Tex. 
^41,  d  8.  W.  Bep.  440.  The  measure  of  dam- 
■aiS^  Ss  the  value  of  the  posia  and  of  the 
.grass  destroyed,  and  the  Injury  caused  to 
the  value  of  the  land  by  the  destruction  of 
the  turf.  Bvldoioe  of  the  value  of  the  grata 
-as  hay,  as  well  as  for  pasturage  purposes, 
should  be  admitted  for  the  oonslderatloa  of 
the  jury;  and  from  a  showing  of  all  the  pur- 
poses for  which  plalntUTs  grass  was  useful 
and  valuable  the  Jury  should  determine  what 
Its  value  was  at  the  time  at  which,  and  state 
in  which,  it  stood  when  burned.  If  the  grass 
possessed  a  market  value,  that  should  be  the 
criterltHi;  but  If,  as  is  probable,  there  was 
dio  market  value,  oonsiderliig  it  as  useful  for 
pasturage,  its  value  when  thus  used  should 
be  takOL  Any  evidence  tending  to  elbow 
.what'the  grass  was  WMth  when  put  to  any 
of  the  uses  for  which  it  was  valuable  should 
be  admitted.  Evidence  as  to  any  temporary 
diminution  of  tiie  value  of  the  land  result- 
ing from  the  burning  of  the  grass  should  be 
excluded.    Beversed  and  remanded. 


TVELLS-PABGO  EXP.  CO.  v.  HOLLIDAT. 

(Court  of  Civil  Appeals  of  Texas.    Jane  22, 
1893.) 

ArPBU.  nam  Jusrics's  Judgment  — BomoisMor 
OF  Appbal  Bond. 
Where  a  Judgment  rendered  by  a  Jus- 
tice of  the  peace  is  transferred  by  the  judg- 
ment  plaiutiS  to  tltird  persons  before  an  ap- 
peal is  taken,  an  appeal  bond  afterwards  made 
to  such  plaintiff,  and  not  to  the  transferees,  is 
sufficient. 

Appeal  from  Brazos  county  court;  W.  H. 
Harmon,  Judge. 

Action  by  L.  Eolllday  against  the  Wells- 
Faigo  Express  Cpmpony,  commenced  in  Jus- 
tice's court,  and  taken  on  appeal  by  defend- 
ant to  the  county  court  From  a  Judgment 
at  the  county  court  dismissing  the  appeal  for 
want  of  sufficient  appeal  bond,  defendant  ap- 
peals.   Beversed. 

TaUIaf erro  ft  Butler,  for  appellant 

PLEASANTS,  J.  This  cause  came  to  us 
upon  appeal  from  the  county  court  of  Brazos 
county.  Appellee  obtained  Judgment  In  Jus- 
tice's court  against  appelant  and,  upon  ap- 
peal by  the  latter  to  the  county  court,  the 
appeal,  upon  motiCHi  of  appellee,  was  dis- 
missed; the  ground  of  the  moUoD  to  dismiss 
bdng  that  there  was  no  sufficient  appeal 
Iwnd  filed  by  appellant,  in  this:  that  after 
the  Judgment  in  the  Justice's  court,  but  before 
tbe  appeal  was  perfected,  said  Judgment  was 
ttansferred  by  the  plalntUf  to  one  W.  T. 
Young  and  one  George  M.  Michael,  and  the 
bond  was  not  made  payable  to  them,  but  to 
the  phiintifl,  L.  HoUiday.  The  bond  is  in 
aooordance  with  the  statute,  and  the  Judg- 
ment of  the  county  court,  sustaining  the  mo- 
tl<m  and  dismissing  the  cause,  is  erroneous, 
and  the  cause  is  remanded  for  trial  by  said 
-court 


BURKE  et  al.  v.  ADOUE  et  aL 
(Court  of  Civil  Appeals  of  Texas.    Jane  23, 

1893.) 
On  rehearing.     Motion  denied. 
For  report  of  decision  on  appeal,  see  22  S. 
W.  Rep.  824. 

WILLIAMS,  J.  Having  examined  the  mo- 
tion for  r^earing,  we  see  no  reason  to  alter 
or  modi^  the  opinion  heretofore  rendered. 
At  request  of  appellees,  the  Judgment  of  this 
court  will  be  so  modified  as  to  remand  the 
case,  in  order  that  they  may  so  amend  as  to 
bring  their  cause  within  the  Jurisdiction  of 
the  county  court  If  they  shall  amend  their 
petition  so  as  to  wholly  abandon  their  claim 
for  attorneys'  fees,  it  will  be  proper  for  the 
county  court  to  entertain  their  suit,  adjudg- 
ing against  ttiem  the  costs  accrued  prior 
to  the  filing  of  such  amendment  Unless 
such  amendment  is  made,  the  court  below 
will  dismiss  the  suit 


ST.  LOUIS  &  S.  W.  RT.  00.  v.  KAY  et  al. 
(No.  245.) 

(Cioart  of  Civil  Appeals  of  Texas.    Jnne  22, 
1893.) 

Appeal  from  Smith  county  court;  B.  B. 
Bealrd,  Judge. 

Action  by  J.  A  Kay  &  Co.  against  the  St 
Louis  &  Southwestern  Railway  Company. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Reversed. 

For  opinion  of  the  supreme  court  on  oerH- 
fled  question,  see  22  S.  W.  B^.  666.    . 

Sam  H.  West  and  Finley  Marsh  &  Butler, 
for  appellant  Llndsey  &  Butler,  for  appel- 
lees. 

WILLIAMS,  J.  This  suit  is  brought  to  re- 
cover the  penalty  prescribed  by  article  279, 
Rev.  St.,  against  carriers  of  freight  for  their 
refusal  to  receive  and  transport  goods  ten- 
dered to  them  for  shipment  Judgment  was 
rradered  in  the  county  court  for  the  penalty, 
from  which  this  appeal  is  prosecuted. 

The  question  being  made  as  to  whether  or 
not  the  article  above  referred  to  was  re- 
pealed by  the  act  of  1887  amending  article 
4227,  Bev.  St,  it  was  certified  by  this  court 
to  the  siuireme  court  for  decision.  That 
court  has  held  that  artlole  270  was  thus  re- 
pealed, and  the  Judgment  of  the  county 
court  will  be  reversed,  and  Judgment  enter- 
ed dtemlwatng  the  cause. 


ST.  LOUIS  &  S.  W.  BY.  CO.  v.  KAY  ot  al. 

(No.  192.)   . 
(C!ourt  of  CMtU  Appeals  of  Texas.    June  22, 
1893.) 

Appeal  from  Smith  county  oonrt;  B.  B. 
Bealrd,  Judge. 

Action  by  J.  A.  Kay  ft  Co.  against  the 
St  Louis  &  Southwestern  Railway  Company. 
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Prom  a  Judirment  for  iilaintiffs,  defendant  ap- 
peals.   Reveraed. 

Bam  H.  West  and  Xlnl^  Marsh  &  Biitier, 
for  appellant    Lindas  Jk  Batler,  for  appellees. 

WILLIAMS,  J.  This  action  depends  on  the 
gasstioD  decided  in  No.  245,  between  the  same 
parties,  (23  S.  W.  Rep.  91,)  and  in  accordance 
with  the  minion  of  the  supreme  court  and  of 
this  court  in  that  cause  the  judement  appealed 
from  is  reversed,  and  the  canse  dismissed. 


ALBEHGER  et  •!.  t.  WHITE,  (WAUOH  at 

aL,  Interventf^.) 
(Supieme  Comt  of  Missouri.     Jans  27,  1888.) 

TlULXn>17LBXT  COXTETANCES — ISBTKCOTIOIIS. 

I.O.  sold  to  W.  his  boslMss.  W.  vaid 
some  cash,  gaTe  Ikis  note,  agreed  to  assume 
existing  obligations,  turned  over  the  accounts 
due,  and  agreed  to  pay  half  th«  loss  on  the  ac- 
cemiits  not  collected.  As  collateral  security  for 
these  obllgatiana,  W.  garre  to  C.  a  note  seonied 
bj  deed  of  trust  on  tihe  stock.  It  was  con- 
tended by  creditors  ttiat  there  was  fraudulently 
included  in  the  note  more  than  the  amoaot  of 
all  these  obligations.  Held,  that  an  instruction 
that  though  G.  had  a  right  to  take  a  note,  se- 
cured on  the  property  of  W.,  for  "any  bona 
fide  debt  of  W.  to  him,"  whether  due  or  to 
become  doe,  yet  If,  at  the  time  the  note  end 
deed  were  executed,  W.  was  indebted  to  oth- 
ers, and  tiie  note  was  for  a  larger  amount  tlian 
W.  owed,  or  was  liable  for,  to  C,  and  both 
knew  this,  then  the  note  and  deed  were  fraud- 
alent  as  to  such  ecedtton,  was  not  open  to  the 
construction  that  C.  could  not  be  secured  by 
such  note  and  mwtga^e  against  the  old  obliga- 
tions which  W.  had  assumed. 

2.  An  instruction  that  direct  eridenee  is 
not  reqoired  to  establish  &aad,  but  it  may  be 
inferred  from  all  "the  facts  and  circumstances 
of  this  case,"  and  that,  if  the  jury  believe 
certain  facts,  they  shall  find  that  there  was  a 
fraudulent  conveyance,  does  not  chaxgs  the 
Jury  that  the  facts  show  fraud. 

8.  ThoBgh  a  creditor  may  take  security, 
even  when  he  knows  that  it  will  delay  the 
debtor's  other  creditors,  and  that  the  debtoi's 
purpose  is  to  hinder  such  other  creditors,  pro- 
vided the  creditor  does  not  paTticipate  in  the 
fraudulent  purpose  of  his  debtor,  still  there 
was  ao  errcHT  m  instmctitig,  if  W.  gave  the 
note  and  deed  to  C.  with  intent  to  hinder  his 
creditors,  and  C.  knew  of  such  intent,  and  aided 
or  "in  any  manner"  assisted  him  in  carrying 
out  such  fraudulent  int«it,  the  security  would 
be  vi^  Black,  C  J.,  and  Brace  and  Mao- 
farlane,  JJ.,  dissenting. 

4.  There  is  no  error  in  an  instruction  that 
if  the  debtor  made  tiie  rnstruments  with  intent 
to  hfaider,  delay,  or  defraud  his  creditors,  and 
the  secured  creditor  knew  this,  and  "partidr 
pated  in  such  intent,"  in  any  manner,  the  in- 
struments would  bp  void,  thongfa  the  creditor 
had  a  vafid  debt  secured  thereby.  Black,  O.  J., 
and  Brace  and  Uacfarlane,  JJ.,  dissenting. 

IQ  bank.  Appeal  from  olrouit  ooort,  Ran- 
dolph comty. 

Action  by  Alberger,  Stoer  &  Oo.  against 
EtU^eae  White.  James  H.  Waugh  and  James 
A.  Carlisle  Intervened.  Judgment  for  plaln- 
titia.    Intervener  appeal.   Aiflrmed. 

In  a  suit  by  attaohment  instituted  by  re- 
spondents In  the  circuit  court  of  Boone 
county  against  Eugene  White,  among  several 
other  creditors,  a  stock  of  goods,  wares,  and 
inerohandlse,  and  other  property,  was  levied 
upon,  which  theretofore,  on  the  17th  of  May, 
IbSi),  had  been  oooreyed  by  deed  of  trust,  Ity 


the  said  White,  to  J.  H.  Waugh,  to  aecnre  tlie 
payment  of  a  promissory  note  of  $4,000  of 
that  date,  to  the  said  James  A.  Carlisle.  The 
seid  Waxigb  and  Carlisle  Interpleaded  la  said 
suUs,  olalmhtg  the  prc^erty  under  said  deed 
of  trust  The  respondents  SBswered,  adndt- 
tlng  the  execution  of  said  deed  ot  trust,  but 
duirglng  that  the  same  was  eseouted  for  fhe 
porpose  of  hindering,  delaying,  and  defraud- 
ing the  respondents,  and  other  creditors  oC 
the  said  Eugene  WUte,  and  to  secure  an 
amount  largely  In  excess  of  any  bona  fide  in- 
debtedness from  the  said  White  to  the  said 
UailiBle.  Up<Mi  this  answer,  issue  was  Joined 
by  the  tnterpleadem,  the  Issue  submitted  to 
fhe  Jury,  and  found  for  Uie  respondents,  and 
the  interpleaders  appealed. 

The  undlB^ted  fiaets  are  that  prior  to  the 
80th  day  of  January,  1889,  the  sold  Carlisle 
and  one  C.  Mead  White,  a  broflter  of  the  said 
Eingene  White,  were  engaged  In  the  merchant 
talloilng  business  tn  the  dty  of  Ocdumbia,  un- 
der ttie  firm  name  of  White  &  Coriisle.  TlBit 
on  that  day  Eag«ie  WMte,  under  the  firm 
name  of  Eugene  White  4k  Co.,  purchased  all 
the  interest  of  the  said  Carlisle  In  said  concern 
of  White  &  Carlisle  for  the  sum  of  $4,000; 
$1,518.55  to  be  paid  tn  cash,  $500  by  note 
payable  one  day  after  date,  and  the  remain- 
der, $1,981.45,  In  the  accounts  due  the  firm  of 
Oarilsle  &  White;  the  said  Eugene  WWte,  by 
the  Arm  name  of  Eugene  White  &  Co.,  fur- 
ther agreeing  to  stand  half  the  losses  on  ail 
accounts  of  Carilsle  &  White  not  ooUectod.— 
losses  to  be  adjusted  on  the  1st  of  May,  1880, 
—and  to  assume  all  liabilities  of  said  concern, 
and  to  have  all  bills  not  due  against  said  firm 
transferred  to  account  of  Eugene  White  & 
Co.  That,  contemporaneously  wlQi  this  pur- 
ciiase,  Eugene  White  also  bought  all  the  in- 
terest of  his  brother,  the  said  Mead  White,  in 
said  concern,  for  which  he  gave  his  brother 
ills  note  for  the  sum  of  $1,300.  That  the  cash 
payment  was  made  to  Carlisle,  the  note  of 
Etigene  White,  for  $500,  executed  and  deliv- 
ered to  him,  and  the  accounts  of  Carlisle  & 
White  tratnaiCerred  to  Idm,  and  the  accounts 
of  creditors,  for  goods  sold,  including  that  of 
tesp<mdent8,  against  the  firm  of  White  A  Oar- 
Usle,  transferred  to  aooount  of  Eugene  White 
&  Co.,  at  the  request  and  on  the  representa- 
tions of  Eugene  White.  Tlie  following  letter 
from  re^Mndents,  received  by  Eugene  White, 
was  shown  to  Carlisle:  'ThiladelplUa,  Febru- 
ary 13,  1889.  Mr.  Eugene  White,  Coluiubta, 
Mo.— Dear  Sir:  Yours  of  the  8th  received, 
and  appears  satlsfhctory.  On  the  strength  of 
your  statement,  we  have  decided  to  transfer 
the  aooount  of  M^te  &  Carlisle  to  Eugene 
White  &  Co.,  thus  releasing  Mr.  Carlisle  from 
any  pecuniary  responsibility.  We  trust  our 
dealings  may  he  mutually  satisfactory.  Yonrs, 
truly,  Alberger,  Stoer  ft  Co." 

The  main  witness  for  the  tnterveners  was 
Carlisle.  His  evidence  tended  to  show  that 
it  was  the  imderstandlng  Hiat  Mead  White  re- 
mained a  member  of  tlie  firm  at  Ehigene 
White  &  Co,    That  on  the  same  day  the  wrtt- 
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ten  acreement  vma  signed,  evidencing  the  sale 
•foresaid,  to  wit,  tlie  JUOx  oi  Januiiry,  1860, 
Ehicrene  Wliite  executed  and  delivered  to  him 
a  note  in  the  name  of  Eageae  White  &  C!o., 
of  that  date,  payat>le  one  dnj-  after  date,  foe 
the  Bom  of  96,00a  Tliat  sold  note  was  taken 
as  collateral  secnrlty  for  the  performance 
by  the  said  Eugene  White  &  Co.  of  their  ob- 
ligations undier  sold  contract,  whldi  were  es- 
timated  to  be  about  that  amount.  That  about 
tbe  1st  of  Mny,  Eugene  White  A  Co.  having 
faUed  to  i»ay  the  debts  of  White  &  Carlisle, 
which  they  had  assumed,  and  belag  himself 
pressiHl  for  payment  of  one  of  those  debts,  ot 
about  |2,00iJ.  due  tbe  Exchange  National 
Bank,  he  placed  the  note  for  $6,000  in  tbe 
hands  of  his  attorney.  That  suit  was  bnraght 
OB  It  In  tbe  droult  court  of  Audrain  county, 
hi  wliich  county  Mead  White  Uved.  Tbat  on 
the  17th  of  May  he  had  an  adjustm«it  with 
Ehigene  White  of  the  accounts  between  him- 
self and  the  fina  of  Eugene  White  &  Co.,  im- 
der  said  contract,  whidi  resulted  in  the  exe- 
««tlon  by  tbe  said  Eu^^ene  White,  in  the  name 
of  Eaeene  White  &.  Co.,  of  tbe  note  for 
H.00O,  secured,  as  aforesaid,  by  the  deed  of 
trust  nader  wUch  interv^iers  daim.  That 
aaU  note  was  given  for  tbe  balance  approxi- 
matelT'  ascertained  by  an  estimate  o<  the  liar 
IdUties  of  said  Eugene  White  &  C»  to  Car- 
Hsle  OK  tlK  1st  of  May  iiud«r  the  contract,  as 
per  th«  following  account: 

Eugene  White  &  Co.  in  Account  with  J.  A. 
Carlisle. 

1889.    May  1.   To  pnrehaae  price  of 

gosds,  as  pa-  contract,  Jaooaiy  30, 

1^^. . .  .VT $4,000  00 

Interest  on  same,  3  months,  8% 80  00 

To  liabilities,  as  per  said  contract, 
aasiimed  by  White  &  Co.,  and  not 
dtavharged  per  contract:  _„.  ^ 

Alberger.  Steer  &  Co „5§i  92 

To  note  at  Exchange  Banlc 2,000  00 

To    interest   en   note   at   Bsrbaage 

Buk 42  72 

To  rent  to  Trimble ^^^99 

To  balance  cash  advanced 160  85 

To  error  In  chanring  L.  S.  Gordon's 

account  to  Carlisle 87  50 

T»  error  in  charging  Reynolds'  ae- 

conat  to  Carlisle 45  00 

To  probable  repairs  of  store,  as  per 

contract  60  00 

17,250  07 
Credits: 

January  30.    By  cash  en 

contract     ♦1^518  00 

By    interest    on   same,    S 

moBths,  8%   80  87 

By  acconats  collected  on 

contract    1,430  61 

Br  Vt  losses  on  account, 

as  per  contract 234  28    8,218  65 

T*  bsJaace $4,036  ^ 

That  after  the  execution  and  delivery  of 
thp  note  for  $4,000,  and  the  deed  of  trust, 
the  suit  on  the  note  for  $8,000  was  dis- 
missed. 

The  principal  witness  for  the  respond- 
ents was  Eugene  White,  who  testlfled  that 
an  the  accounts  of  tbe  creditors,  for  goods. 


against  the  firm  of  White  ft  Carlisle,  were 
transferred  to  the  account  off  Eugene  White 
&  Co.,  and  that  about  the  middle  of  Felvni- 
ary  he  showed  the  letters  of  such  creditors 
to  Carlisle,  advising  him  of  that  fact; 
that  he  executed  tbe  note  to  Carlisle  for 
$6,000  on  the  27tb  or  2.Sth  day  of  February, 
but  dated  it  on  the  30th  of  January,  tbe  day 
of  the  consummation  of  the  trade.  "Ques- 
tion. At  that  time,  what  amount  of  money 
did  you  actually  owe  Carlisle?  Answer. 
By  assumption,  I  owed  him  the  $2,000  note 
at  the  Exchange  Bank,  my  personal  note 
for  $o00,  and  about  $168  that  he  had  loaned 
mev  making  a  total  of  about  $2,600.  This 
was  all  I  owed  him.  Q.  If  you  only  owed 
Carlisle  $2,600,  why  did  you  execute  him  a 
note  for  $6,000?  A.  We  had  talked  the 
matter  over,  and  had  come  to  an  under- 
standing about  the  thing,  and  agreed  that 
if  the  note  was  made  for  that  amount  I 
should,  if  I  got  Into  any  trouble,  have  the 
balance  of  tike  money  myself,  over  and 
iibuve  his  amount;  that  Is,  It  I  should  fail 
in  business,  or  In  any  way  have  trouble, 
and  need  the  money,  I  should  have  the 
balance  of  the  note,  over  and  above  tbe 
amount  I  owed  him.  I  was  to  get  Oie 
surplus.  In  other  words.  Q.  Who  were 
you  to  get  It  from?  A.  From  Mr.  Carlisle. 
He  would  close  the  trade,  and  I  shotdd  have 
the  b.alance  of  the  money.  In  other  words. 
If  anybody  got  left.  It  would  be  the  eastern 
creditors,  but  he  and  I  would  be  safe.  Q. 
What  did  he  say  tb  you  regarding  this 
transaction?  A.  He  said  that,  'if  anybody 
had  to  stand  any  loss  on  account  of  it,  I 
think  It  had  better  be  the  eastern  creditors, 
for  they  are  better  able  to  afford  it  tlian 
we  are.  We  will  fix  ourselves  first  I  will 
protect  you,  and.  If  anybody  has  to  lose 
anything.  It  will  be  them.'  Q.  That  was 
the  arrangement  and  understanding  be- 
tween you,  was  It?  A.  It  was.  Q.  What 
became  of  the  $6,000  note?  A.  Mr.  Carlisle 
has  It  now.  After  I  bought  out  the  firm 
of  White  &  Carlisle,  I  conducted  the  busi- 
ness under  the  name  of  Eugene  White  & 
Co.  (the  company  being  nominal)  until 
dosed  by  these  attachments.  •  *  •  There 
were  no  further  transactions  between  us 
until  the  17tb  of  May.  At  this  time  he  had 
my  note  for  $500,  and  the  $6,000  note.  He 
said  he  wanted  to  be  protected  In  the  $2,000 
at  the  Exchange  Bank  that  I  had  assumed. 
He  had  agreed  to  keep  it  running  until  I 
could  pay  tt  He  snld  the  bank  wanted  the 
note  paid,  or  more  security,  and  that  he 
would  have  to  get  his  father  to  go  on  It. 
Mr.  Carlisle  said  to  me,  on  this  occasion, 
that  I  ought  to  protect  him  and  protect  my- 
self, and  there  was  only  way  to  do  it: 
that  was  to  make  a  deed  of  trust  to  cover 
the  property.  That  would  protect  hlai  and 
myself.  In  case  the  eastern  creditors  jumped 
on  me.  *  *  *  Q.  ^¥llat  did  you  owe  him 
at     that     time?     A.  $2,650.     Q.  What    did 
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you  give  him  the  note  for  $4,000  for,  when 
you  only  owed  him  $2,650?  A.  I  gave  him 
a  note  for  $4,000,  and  owed  him  $2,650;  and 
the  understanding  between  ua  was  that 
the  $1,350  over  and  above  the  debt  I  owed  i 
him  was  to  OKne  back  to  nic,  In  case  there  ! 
was  a  foreclosure.  Q.  Was  to  come  back 
to  you  from  whom?  A.  Mr.  Carlisle.  Q. 
Was  that  the  agreement  between  you  and 
him?  A.  Yes,  sir;  it  was.  Q.  Did  you  ex- 
ecute the  note  and  deed  of  trust?  A.  Yes, 
sir;  the  deed  of  trust  was  on  my  entire 
store,  fixtures,  and  books,  accounts,  etc. 
I  gave  the  deed  of  trust  on  Saturday, 
about  noon,  and  the  next  day  I  found  that 
it  had  been  filed  for  record."  This  evidence 
of  White's  was  fiatly  contradicted  by  Car- 
Usle. 

It  further  appeared  from  the  evidence 
that  the  deed  of  trust  was  filed  for  record 
on  the  17th  of  May,  1889.  The  petition 
In  the  suit  against  Elugene  and  Mead  White 
on  the  $6,000  note  was  filed  In  the  Audrain 
circuit  court  on  the  same  day,  and  on  the 
20th  Carlisle  wrote  the  following  letter  to 
the  respondents:  "Gentlemen:  Please  In- 
form me  by  return  mall  whether  or  not  the 
last  order  made  of  your  firm  by  White  & 
Carlisle,  and  subsequently  assumed  by  E!u- 
gene  White  &  Co.,  has  been  paid,  and 
oblige.  [Signed]  J.  A.  Carlisle."  To  which 
he  received  an  answer,  dated  May  23d,  that 
the  account  had  not  been  settled,  and  after- 
wards received  another  letter  from  respond" 
ents,  dated  May  27th,  that  they  would 
look  to  him  for  payment  of  their  account. 
On  the  21st  of  May,  Eugene  White,  Waugh', 
the  trustee,  and  Carlisle  entered  Into  a  writ- 
ten agreement  by  which  Q.  W.  Trimble  was 
placed  In  charge  of  the  property  conveyed 
by  the  deed  of  trust,  with  power  to  con- 
duct the  business,  and  apply  the  proceeds 
to  the  payment  of  the  trust  deed.  On  the 
24th  of  May  the  creditors  of  Eugene  White 
&  Co.  began  filing  suits  by  attaclimcnt 
On  t^e  4th  of  June,  1889,  the  suit  of  Carlisle 
against  the  Whites,  in  Audrain  county, 
was  dismissed,  and  In  October  Carlisle 
wrote  the  respondents  the  following  letter: 

"Messrs.  Alb^ger,  Stoer  &  Co.:  You  are 
among  the  attaching  creditors  of  Eugene 
White  &  Co.,  insolvent  firm,  late  of  this 
city.  The  net  proceeds  of  receiver's  sale 
under  order  of  sale  In  attachment  cannot 
possibly  exceed  $4,000.  The  attaching 
creditors,  dates  of  attachment,  and  amounts 
sued  on,  are  as  follows: 

C.  M.  White,  May  24,  $1,800,  with 

interest  $1,920  00 

Columbia    Savings   Bank,   May   24, 

$1,000,  with  interest 1,060  00 

Josppli  M.   Hays  Woolen  Co.,  May 

24,  .?300 300  00 

Longley,  Lowe  &  Alexander,  May  28  240  00 

Ix)ngloy,  TiOwe  &  Alexander,  May  29  170  00 

Joliii  B.  Ellison  &  Sons,  May  30. ...  l,XSCt  00 

Balm  Bros.  &  Co.,  May  30 2»M)  00 

Excelsior  Iwinndry  Co.,  May  31 3. TO  00 

Alberger,  Stoor  &  Co.,  May  31 680  00 


"You  Will  thus  discover  that  about  $5,400 
must  be  paid  out  of  $4,000  before  a  cent 
can  be  paid  to  you.  The  undersigned  wa» 
a  member  of  the  old  firm  of  White  &  Cap- 
lisle,  to  whom  your  above-named  account 
was  finit  charged,  and  who  were  predeces- 
sors in  business  to  salu  Eugene  White  & 
Co.  I  shall  be  Interested  in  each  (A  said 
suits  as  Interpleader  for  property  attached. 
Your  interest  and  mine  in  the  suits  are  Iden- 
tioal.  if  the  original  liablUty  of  White  &  Car- 
lisle to  you  has  not  been  discharged.  If 
such  be  the  fact,— concerning  which  I  d» 
not  commit  myself,— and  my  interest  pre- 
vails, you  will  enjoy  the  full  benefit  of  my 
success.  Owing  to  your  present  attitude  In 
court,  and  consequent  complication  with 
other  attaching  creditors,  which  I  need  not 
explain,  I  cannot  now  give  you  the  facts- 
from  which  your  above-mentioned  relations 
to  me  arise;  but  if  you  will,  in  honorabre 
confidence,  keep  this  statement  from  all  per- 
sons here,  whomsoever,  and  send  a  man  here 
with  power  to  act,  I  can  show  him  how 
your  debt  will  be  saved,  whereas.  In  the 
present  condition  of  things,  it  viill  certainly- 
be  lost.  It  is  Important  for  us  both  that 
you  communicate  with  me  directly,  and  wi€t» 
no  one  else.  If  you  send  a  man,  send  im- 
mediately, and  notify  me  of  the  fact  when 
he  will  be  here,  .^s  I  live  some  distance  in 
the  cotmtry.  Very  respectfully,  J.  A.  Car- 
lisle." 

To  which  respondents  replied,  on  the  7th 
of  October,  that  their  claim  was  in  the  hands 
of  their  attorneys,  and  referring  him  to 
them. 

The  foregoing  summary  presents  the  sali- 
ent features  of  the  case  presented  by  the- 
evidence,  on  whlc^  the  court  gave  the  fol- 
lowing Instructions  for  the  respondents,  ot 
which  the  appdiants  complain  of  Nos.  2,. 
3,  4,  and  5  as  erroneous:  "(No.  1)  The  coui-t 
instructs  the  Jury  In  this  case  that  if  they 
believe,  from  all  the  facts  and  circumstances- 
admitted  In  evidence,  it  was  agreed  between 
the  interpleader  J.  A.  <jarlisle  and  Eugene 
White,  at  the  time  the  deed  of  trust  and 
note  of  $4,000  dollars  were  executed  and  de- 
livered, a  part  of  said  amount  of  $4,000  was, 
when  collected,  to  be  paid  back  to  said  Eu- 
gene White,  and  thereby  prevent  his  other 
creditors  from  getting  such  part,  then  sard 
deed  of  trust  and  note  are  fraudulent  and 
void,  and  your  verdict  must  be  for  the  plaln- 
flSs  In  the  attachment  (No.  2)  Although  in- 
terpleader J.  A.  Cariisle  had  a  legal  right 
to  take  and  receive  a  note,  and  have  it  se- 
cured by  deed  of  trust  on  the  property  of 
Eugene  White,  for  any  bona  fide  debt  or 
liability  of  said  White  to  him,  whether  due 
or  to  become  due,  yet  if  the  Jury  believe 
tliat  at  the  time  of  the  execution  of  the  note 
and  deed  of  trust  from  White  to  Carlisle, 
offered  In  evidence,  said  White  was  largely 
Indebted  to  other  parties,  and  that  sold  note 
was  for  a  larger  or  greater  omoimt  than 
said  White  owed  or  was  liable  to  said  Car- 
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lisle  for,  and  botb  White  and  Carlisle  knew 
tbat  fact  at  the  time  of  the  execution  and 
deUvery  of  Bald  note  and  deed  of  trust  by 
WUte  to  Carlisle,  then  the  note  and  deed 
of  trust  are  fraudulent  and  void  as  to  such 
creditors,  and  your  verdict  should  be  for  the 
plaintiffs  In  the  attachment  (No.  3)  The 
juy  are  instructed  that  direct  and  positive 
evidence  Is  not  required  to  establish  or  prove 
fraud,  but  It  may  be  gathered  or  inferred 
from  all  the  facts  and  circumstances  in  this 
case;  and  if  the  jury  believe,  from  all 
the  facts  and  circumstances  in  evidence 
in  this  case,  that  lAigene  White  gave 
the  note  and  deed  of  trust  read  in  evidence 
to  James  Carlisle  with  the  Intent  to  hinder, 
delay,  or  defraud  the  said  Eugene  White's 
creditors,  and  that  Carlisle  had  knowledge 
of  such  fraudulent  intent,  and  aided  or  in 
■nny  manner  assisted  him  (White)  In  carry- 
ing out  said  fraudulent  Intent,  then  your 
verdict  most  be  for  plaintiffs  in  attachment, 
to  wit,  Alberger,  Stoer  &  Co.  (No.  4)  The 
jury  are  instructed  tliat,  although  they  may 
believe  from  the  evidence  that  the  note  and 
deed  of  trust  rend  In  evidence  were  executed 
by  White  to  the  Interpleader  Carlisle,  anQ 
that  White,  Carlisle,  and  Waugh  afterward 
executed  an  Instrument  of  writing  (read  In 
evidence)  to  O.  W.  Trimble,  authorizing  him 
to  take  possession  of  the  stock  of  goods 
levied  upon  under  the  writ  of  attachment 
issued  in  this  cause,  still,  if  the  jury  farther 
bdieve  from  the  evidence  that  said  deed 
of  trust  and  said  other  instrument  of  writ- 
ing were  made  by  White  with  the  intent 
to  hinder,  delay,  or  defraud  the  creditors 
of  White  in .  the  collection  of  their  debts, 
and  that  Carlisle  knew  of  the  purpose  of 
Wliite  in  making  and  executing  said  instru- 
ment, and  participated  in  such  Intent  in  any 
manner,  Hien  such  instruments  were  void 
as  to  the  attaching  creditors  of  White, 
whether  said  Carlisle  had  a  valid  debt  se- 
cured by  said  deed  of  trust  or  not  (No. 
5)  If  the  JTUy  believe  from  the  evidence 
that  Eugene  White,  defendant  in  the  attach- 
ment, executed  and  d^vered  to  Interpleader 
Jamea  A.  Carlisle  the  four  thousand  dollar 
note  read  In  evidence,  and  the  deed  of  trust 
oonv^ing  to  Jamea  E.  Waugh,  as  trustee, 
the  said  stock  of  goods,  wares,  and  mer- 
diandise  In  controversy  in  this  case,  with 
the  Intent  or  purpose  to  hinder,  delay,  or 
defraud  tiie  creditors  of  said  White  other 
than  Carlisle,  and  that  Carlisle  had  knowl- 
edge of,  and  participated  In,  snch  fraudu- 
lent Intent,  then  the  verdict  of  the  jury  miist 
be  for  the  plaintUBs  In  the  attachment,  to 
wit,  Alberger,  Stoer  &  Co." 

Odon  Guitar,  for  appellants.  W.  Gordon, 
Gordon  &  Bass,  O.  B.  Sebastian,  S.  Tomer, 
and  B.  W.  Hlnton,  for  respondents. 

6ANTT,  X.  The  foregoing  statement  of 
the  case  was  made  by  Judge  BRACE  in 
division  Na  1,  and,  being  so  satisfactory, 


was.  In  bank  opinion,  by  his  consent,  adopt- 
ed by  court 

The  Interpleader  complains  only  of  in- 
structions. The  second  instruction  is  chal- 
lenged for  the  reason  that  he  conceives  It 
limited  the  right  of  the  interpleader  "to 
take  and  rec^ve  a  note,  and  have  It  secured 
by  deed  of  trust  on  the  property  of  Eugene 
White  for  any  bona  flde  debt  or  liability 
of  said  White  to  him,"  (Carlisle,)  thereby 
excluding  the  right  of  the  said  Carlisle  to 
take  a  note  and  deed  of  trust  to  secure  him- 
self against  the  old  firm  obligations  of 
\^lilte  &  Carlisle.  Under  the  issues  and 
facts  in  this  case,  this  point  is  not  well 
taken.  The  instruction  referred  to  the  evi- 
dence in  the  case.  It  covered  fully  the  lia- 
bility of  White  to  Carilsle.  This  llablUty 
grew  out  of  his  assumption  of  the  very  firm 
debts  which  counsel  claim  were  excluded 
by  the  instruction.  The  word  was  used  to 
cover  the  contingent  liability  of  Carlisle  In 
case  Eugene  White  should  not  discharge  the 
firm  obligations  of  White  &  Carlisle,  which 
he  assumed,  and  stand  half  of  the  losses 
on  the  firm  accounts.  The  sole  issue  was 
whether  the  note  only  included  these  bona 
flde  obligations.  The  creditors  claimed  that 
White  and  the  interpleaders  had  fraudulent- 
ly included  in  the  note  a  sum  largely  In  ex- 
cess of  White's  debt  or  liabilities  growing 
out  of  his  purchase  of  the  said  fl^rm's  assets. 
No  other  liabilities  were  under  considera- 
tion, and  there  Is  not  the  slightest  proba- 
bility the  jury  construed  the  instruction  in 
the  way  learned  counsel  claims  they  were 
authorized  to  do.  The  instruction  was  per- 
tinent and,  we  think,  comprehoislve  oiougb 
to  cover  the  issues  on  trial. 

2.  Learned  counsd  urges  that  in  the  third 
Instmctlon  the  court  invaded  the  province 
of  the  Jury,  usurped  their  functions,  and 
practically  decided  the  case  against  the  in- 
terpleader. That  Instruction  is  as  follows  r 
"(No.  3)  The  Jury  are  instructed  that  di- 
rect and  positive  evidence  Is  not  required  to 
establish  or  prove  fraud,  but  It  may  be  gath- 
ered or  inferred  from  all  the  facts  and 
circumstances  In  evidence  in  this  case;  and 
If  the  jury  believe,  from  all  the  facts  and  cir- 
cumstances in  evidoice  in  this  case,  that 
Eugene  White  gave  the  note  and  deed  of 
trust  read  in  evidence  to  .Tames  Carlisle 
with  the  intent  to  hinder,  delay,  or  defraud 
the  said  Eugene  White's  creditors,  and  that 
Carlisle  had  knowledge  of  such  fraudulent 
intent  and  aided  or  in  any  manner  assist- 
ed him  (White)  In  carrying  out  said  frand- 
ulent  intent  then  your  verdict  must  be  for 
plaintiCTs  In  attachment,  to  wit  Alberger, 
Stoer  &  Co."  The  criticism  is  that  the  court 
gave  the  jury  his  opinion  that  the  facts  and 
drcnmstances  In  this  particular  case  estab- 
lished, fraud.  It  may  be  conceded  that  a 
particular  emphasis  upon  the  article  "the,'' 
and  the  clause  "In  this  case,"  at  first  blush, 
are  open  to  the  construction  now  placed 
upon  them  by  the  appellants,  but  let  us  look 


Digitized  by 


Google 


i.'6 


60UTIIWESTEBN  REPORTER,  Vol.  23. 


(Mo. 


at  the  tnstmctlon  in  another  light  Tbe 
court  was  instructing  in  this  case,  not  an- 
other, and  the  Jiiry  were  trying  this  case, 
not  another.  Let  us  transpose  the  danse 
"In  this  case,"  and  place  It  at  the  commence- 
ment 0(f  the  inetmction.  It  will  then  read: 
"In  this  case  the  court  instructs  the  iary 
that  direct  and  posltlye  evidence  is  not  re- 
quired to  establish  or  prove  frauci,  but  It 
may  be  gathered  or  Inferred  from  all  the 
facts  and  circnmstancea  In  evidence."  Had 
It  been  in  this  last  form,  certainly  it  would 
have  bees  authorized  by  rq>eated  decisions 
oi  this  court.  Burgert  v.  Bordiert,  59  Mo. 
8i;  Albert  t.  Besel,  88  Ho.  154.  But,  read- 
ing it  as  It  was  ^ven,  has  the  court  said 
more  than  this:  Fraud  may  be  shoNvn  by 
the  facts  and  clrcomstanccs  in  evidence  tn 
this  or  another  esse,  where  It  Is  the  Issue. 
If  it  may  be  so  showr  in  any  case,  was 
It  transcending  vpoia  the  privileges  of  the 
jury  to  Inform  them  they  might  so  find  in 
this  case?  Clearly,  if  the  trial  court  had 
considered  that  the  facts  were  not  debata- 
ble, and  established  fraud,  as  a  matter  ai 
law,  be  would  not  have  submitted  it  to  the 
Jury  to  find  it  flrom  the  facts  and  circum- 
stances; and,  on  ttie  other  band,  if  itiere 
were  im>  facts  and  drcumstances  from  which 
fraud  could  prop«-ly  be  found  hi  this  case, 
it  was  error  to  submit  it  in  any  form  to  the 
Jury.  If  there  was  evidence  from  which 
fraud  mij^t  have  been  found,— and  this  the 
Int^lileader  does  not  controvert,^tben  the 
Jury  were  properly  Instracted  ttiat  It  was 
not  necessary  to  prove  the  fraud  by  direct 
or  posttire  evidence,  but  they  might  so  find 
it  froim  the  evidence  In  this  case.  Bat  the 
instruction  Is  not  to  be  declaxed  erroneous 
by  B  hypercritical  teat  of  the  first  clause 
alone.  This  first  part  is  but  the  r^taxtlMi 
of  the  law,  in  an  abstract  way,  as  to  the 
amount  and  diaracter  of  proof  demanded 
in  these  cases;  and  following  it,  in  the  same 
immediate  and  direct  connection,  and 
coupled  with  it  by  the  eopnlatlve  coajune- 
tlon,  the  Jury  are  told  that  if,  from  all  the 
facts  and  drcunstancee  in  evidence, '  tlkey 
<the  Jury,  not  the  court)  shall  find  c«*taln 
ultimate  facts  existed,  then  they  mnst  find 
for  the  attaching  creditor;  so  that,  when 
takem  as  a  whole,  the  jury  were  simply 
authorized  to  find  that  Eugene  White  exe- 
cuted tbe  note  and  deed  of  trust  with  the 
Intent  to  delay,  binder,  or  defraud  his  other 
creditors,  from  the  facts  and  cdrcamstances, 
and  it  was  l^t  for  them  to  say  whether  Hiey 
found  and  bdUeved  White  was  gnilty  of 
fraud,  and  that  Carilsle  knew  it,  and,  know- 
ing It,  aided  or  assisted  htm.  In  any  manner, 
in  carrying  out  the  fraudulent  Intent  The 
meaning  of  this  Instruction  mnst  be  gath- 
ered from  it  as  a  -whole,  and  not  by  critical- 
ly s^iarating  it  and  then  attacking  the  de- 
tached secthMis  in  detaU.  State  v.  Math- 
ews, 98  Mo.  130,  10  S.  W.  Rep.  144,  and  11 
a  W.  Rep>  1135;  Burdoln  v.  Town  of  Tren- 
ton, 22  S.  W.  Rep.  728,  (division  Na  1,  ttils 


t«m.)  This  Is  the  rule  for  the  construction 
of  any  writing  or  instrument  and  we  see  no 
good  reason  why  it  should  not  be  applied 
to  an  instruction  drawn  often  hurriedly,  but 
whose  meaning  is  rarely  misunderstood. 
Had  it  been  construed  by  the  counsel  for 
the  attaching  creditors  In  the  argument  as 
It  is  here  by  interpleader,  we  doubt  not  ihe 
interpleader  wonld  hare  had  the  court  re- 
pudiate Instantly  the  charge  that  he  was 
assuming  to  find  fraud  for  the  Jury.  So 
much, for  the  verbal  criticism.  Let  us  see 
if  the  instruction  is  otherwise  obnoxious  to 
the  principles  of  the  law.  The  law,  in  cases 
similar  to  this,  seems  to  be  well  defined  in 
this  state.  A  credits  has  a  perfect  right 
to  take  security  for  an  honest  debt  from  his 
debtor,  although  he  may  know  that  the 
effect  of  taking  it  will  be  to  delay  or  hinder 
the  other  creditors  of  his  debtor  in  the  col- 
lection of  their  debts,  and  though  he  may 
also  know  that  the  debtor  thereby  Intends 
to  hinder,  delay,  or  defeat  his  other  credit- 
ors, provided,  always,  the  creditor  so  pre- 
ferred does  not  participate  in  the  fraudulent 
purpose  or  Intent  of  bis  debtor.  Shelh^  v. 
Boothe,  73  Mo.  74;  Holmes  v.  Braidwood, 
82  Mo.  610;  Albert  v.  Bead,  88  Mo.  150; 
Frederick  v.  Allgaler,  Id.  506.  Measured 
by  these  decisions,  there  can  be  no  objec- 
tion to  liie  inatmctlon.  It  recognizes  fully 
Interpleader's  rig^t  to  take  security  for  his 
honest  debt  even  tbon^  he  knew  White 
was  intending  to  defraud  his  other  creditors; 
but  it  required  that  he  should  stop  at  se- 
curing hla  debt  and  declared  that  If  he  cUd 
not  but  went  further,  and  aided  or  assist- 
ed the  fraudulent  debtor  in  carrying  out  his 
fraudulent  purpose,  bis  preDerence  so  ob- 
tained should  be  avoided.  S«»ne  criticism 
is  also  indulged  because  of  the  use  of  tiie 
expression,  "in  any  manner  assisted  in 
carrying  out  said  fraudoleBt  latent"  Cer- 
tafaily,  one  who  asstets  another,  in  any  man- 
ner, in  carrying  oat  a  fraadulent  purpose, 
is  a  particeps  crtmlnia  It  is  utterly  imma- 
terial what  means  be  resorts  to,  if  be  In- 
vokes and  adopts  them  to  aid  in  the  perpe- 
tratloa  oif  a  fraud,  he  forfeits  thereby  the 
countenance  of  the  law,  and  is  a  Joint  fraud 
feasor.  It  Is  his  assistance  ta  carrying  out 
the  fraud  that  viUates  tlte  whole  of  tals 
security,  (Seger  v.  Thomas,  107  Mo.  635,  18 
a  W.  Rep.  313,)  and  is  quite  a  different 
thing  from  honestly  taking  a  security  fbr 
the  aole  pmrpose  of  saving  his  own  debt 
which  may  result  In  a  delay  of  other  cred- 
itors, (State  V.  Hope,  102  Mo.  410,  14  a 
W.  B^  965.)  We  find  no  error  in  this  in- 
struction that  wonld  Justify  a  reversal  of 
this  cause.  McGowan  v.  Steel  Co.,  109  Mo. 
618,  19  S.  W.  Rep.  199. 

8.  The  error  assigned  In  Die  foorth  Instruc- 
tion is  that  it  enunciates  a  proposition  legal- 
ly and  morally  impossible.  The  instruction 
declares  that  notwithstanding  the  Jury  should 
find  that  White  executed  the  note  and  deed 
of  trust  to  Carilsle,  and  that  White,  Cariide, 
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and  Wangb  placed  TrknTde  In  posaeasion  of 
tbe  goods  attached  tn  this  oase,  still,  If  tit« 
Jury  BhaQ  further  fat&  from  the  erldenioe 
that  ttie  srH  deed  af  tmst  and  the  Instro- 
ment  fey  ■which  Trimble  whb  put  hi  poeaeB- 
slon  were  made  by  White  with  the  Intent  to 
hinder,  delay,  or  defiaitd  the  credttors  of 
White  in  the  coBeclJon  of  their  debts,  and 
that  Carlisle  knew  trf  fhe  purpose  of  White 
hi  raotctng  and  «Eecntlng  said  Instrament, 
and  participated  In  such  intetit,  ta  any  man- 
ner, then  snoh  instmments  are  void,  as 
against  the  attaching  ■creditors  of  Wfalta, 
I  whether  Oarllsle  had  n  valid  debt  secured 
J  by  said  deed  of  tmst  or  not.  The  Instmc- 
\  tion,  in  tin  essential  partlcnlfm,  Is  based  on 
^  the  8am«  principles  already  discussed  as  to 
A  the  third  tastmction;  but  the  spcCTflc  error, 
\  ft  is  claimed,  is  In  holdfatg  tiiat  Carlisle  could 
w  parficlpate  In  the  fraudulent  Intent  of  White. 
^^We  do  not  knoTV  that  we  fully  appredate  the 
]  point  made.  We  d«  not  see  why  two  men 
may  not  hare  a  common  intent  or  purpose 
to  do  an  nnlawfifl  or  fraudnleut  act,  or  com- 
mit a  crime,  with  common  intent  or  pmpose, 
and,  if  80,  why  each  may  not  be  said  to  par- 
ticipate In  the  ©titer's  tatent.  In  Albert  v. 
Besel,  8B  Ho.  150,  Jndge  Black  used  this 
language:  "They  had  a  perfect  right  to  buy 
the  goods  for  iliat  jrarpose,  though  fhe  pur- 
chase might  operate  to  idnder  and  delay  the 
other  creditors  in  the  collection  of  their  de- 
mands, and  though,  to  their  knowledge,  Besel 
intended  the  sale  should  have  that  effect, 
provided  they  did  not  parndpate  in  the 
fraudnlent  purpose  of  Besd."  In  Frederick 
V.  AUgaier,  83  Mo.  B98-G0S,  ^Age  fflierwood 
says,  speaking  of  fhe  difference  between  a 
creditor  purchasing  to  save  a  deist  or  taking 
a  security,  and  a  purehaser  who  was  not  a 
creditor:  "In  the  one  Instance,  mere  imowl- 
edge  on  the  part  of  plaintiff  of  Rhodes' 
fraudnlent  Intent  is  sufficient  to  defeat  his 
action.  In  the  othw,  he  nrast  have  been  a 
participant  In  that  fraudulent  intent  In  or- 
der to  defeat  his  recovery."  For  an  Ulnstra- 
tion  we  need  not  go  beyond  the  facts  of  this 
case.  It  may  have  been— indeed,  It  does  not 
seem  to  be  questioned— that  White  honestly 
owed  Carlisle  something.  This  being  true, 
Carlide  bad  a  legal  and  moral  right  to  the 
deed  of  trust  given  to  secure  that  debt,  but 
If  he  knew  that  White  Intended  to  delay, 
hinder,  or  defraud  his  creditors,  and  permit- 
ted White  to  Include  in  the  deed  of  trust,  not 
only  the  debt  ybidi  he  m^ht  lawfully  se- 
cure, but  an  amotmt  In  excess  thereof,  and 
agreed  to  accoimt  to  White  for  this  excess 
over  his  debt,  then  we  say  he  was  not  only 
securing  a  lawful  debt,  but  he  went  further, 
and  participated  In  White's  fraudulent  Intent 
to  defeat  his  creditors.  Such  transactions 
are  not  only  not  impossible,  morally  or  legal- 
ly, bat,  unfortunately,  are  exceedingly  com- 
mon, la  everyday  life.  Says  Korton,  J.,  In 
Shelley  t.  Boothe:  "The  light  of  a  debtor  to 
prefer  one  creditor  over  another  necessarily 
implies  the  right  of  such  creditor  to  accept 
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such  preference.  While  the  effect  of  such 
preference  must,  to  the  extent  that  it  is 
made,  necessarily  be  to  hinder  or  to  delay 
other  creditors,  the  mere  Imowledge  of  the 
preferred  creditor  that  such  will  be  its  ef- 
fect, and  the  deltrtor  intended  It  sfaonM  have 
ttiat  effect,  vrtll  not  be  sufficient  to  avoid  the 
transaction,  as  to  a  creditor  not  preferred. 
But  if.  In  such  case,  "ft  further  appears  from 
the  circumstances  attending  the  transaction 
that  the  prefen-ed  creditor  was  not  acting 
from  an  honest  ptirpose  to  secure  the  pay- 
ment of  his  own  debt,  but  from  a  desh-e  to 
aid  the  d^tor  tn  defeating  otSier  credit- 
ors, or  in  covering  tip  bis  property,  or  la 
giving  him  a  secret  Interest  therein,  or  in 
locking  it  up  In  any  way  for  the  debtor's 
own  use  and  benefit,  he  wiH  not  be  protect- 
ed, because.  In  such  a  case,  the  fraud  of  the 
debtor  becomes  fhe  fraud  of  fhe  preferred 
creditor,  because  of  Ms  partldpancy  therein." 
Shelley  v.  Boothe,  78  Mo.  77.  In  Van  Roolte 
V.  HarrlngtoH,  101  Mo.  loc.  dt  612,  14  S.  W. 
Hep.  710,  Black,  J.,  says:  "^t  makes  the 
vendee  a  partidpant  In  the  fraudulent  pur- 
pose of  tJie  vendor,"  etc.  In  State  v.  Hope, 
102  Mo.  4SS,  14  S.  W.  Rep.  985,  Brace,  J., 
arguendo,  says:  "If  the  creditor  is  guilty  of 
fraud,  it  is  because  he  is  a  participant  In  the 
frandulent  Intent  of  the  debtor."  IRTiatever 
difficulty  counsel  may  havB  In  solving  ttils 
mental  proposition,  it  is  one  that  seems  nev- 
er to  have  given  fhe  different  members  of 
(his  court  tronUe,  nor  do  we  think  the  bar 
generally  regarB  it  as  mnolvable  or  Impossi- 
ble. Regarding  this  instruction  as  in  Ibie 
with  the  establi^ed  law  in  this  state,  and 
there  being  no  error  in  the  record,  the  Judg- 
ment is  affirmed. 

BARCIxAY,  BUBOBSS,  and  8HSSRW00D, 
JJ.,  concur. 

BRACE,  X,  (dissenting.)  1.  TRie  criticism 
on  Instruction  No.  2  is  that  it  limits  the  rl^t 
of  the  interpleader  Carlisle  "to  take  and  re- 
ceive a  note,  and  have  It  secured  by  deed  of 
trust  on  the  property  of  Eugene  White,  for 
any  bona  flde  debt  or  liability  of  said  White 
to  him,"  (Carlisle,)  thereby  excluding  the  right 
of  the  sold  Carlisle  to  take  a  note  and  deed  of 
trust  embracing  liabilities  of  the  (Ad  Arm  of 
Carlisle  &  White  to  third  parties.  We  do  not 
think  this  a  fair  construction  of  the  instruc- 
tion. It  was  conceded  that  the  whole  con- 
sideration of  the  $4,000  note,  except  White's 
original  note  of  $500  and  Interest,  and  the 
money  which  Carlisle  had  loaned  him  from 
time  to  time,  amounting  to  $180.85,— alx)ut 
whldi  there  was  no  dispute,— consisted  of 
losses  on  the  accounts  of  White  &  Carlisle,  as- 
signed to  the  latter,  one-lialf  of  which  White 
was  to  pay,  and  liabilltlps  of  that  concern  to 
ttilrd  parties,  which  White  had  assumed;  and, 
of  these  liabilities,  there  was  no  dilute  about 
the  Item  of  $2,000  due  the  Exchange  Bank, 
and  Interest.  So  that  the  whole  matter  in 
dispute  was  the  bona  fides  of  the  liabilities  of 
White  to  Carlisle  on  account  of  the  losses  on 
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the  anigned  aooonnts  and  the  liabilities  of  the 
old  firm  to  third  parties,  which  White,  In  his 
ooatract  with  Garliale,  had  assumed  to  pay, 
and  which,  the  interpleaders  claim,  wmt  to 
make  up  the  remainder  of  the  consideration 
of  the  note.  Tbia  waa  the  lasoe  to  which  the 
evldenoe  was  directed.  TlieBe  were  tiie  only 
liabilities  about  which  there  was  any  dispute. 
"nieBe  were  evldoitly  the  liabilities  to  ytbldx 
the  Instmctlon  referred,  and  the  Jury  oould 
not  wen  have  understood  the  expression, 
"any  bona  fide  debt  or  liability  of  White  to 
Gaiflsle,"  or  the  expression,  "said  White 
owed  or  was  liable  to  said  Carlisle  for," 
otherwise  than  as  referring  directly  to  those 
liabilities  which  were  the  "bone  of  conten- 
tion." 

IS.  The  objection  to  Instruction  No.  3  is  more 
serious,  f<»'  by  this  instruction  the  Jury  are. 
In  effect,  told  that  fraud  in  fact  oa  the  part 
of  Carlisle  may  be  Inferred  from  aU  the  facts 
and  circumstances  of  the  case,  provided  they 
find  that  Eugene  White  gave  the  note  and 
deed  of  trust  with  intent  to  hinder,  delay,  or 
deftand  his  creditors,  and  Carlisle  had  knowl- 
edge  of  such  fraudulent  Intent,  and  In  any 
manner  assisted  White  in  carrying  out  such 
intent  llie  settled  law  in  this  state  Is  that 
a  creditor  Is  not  deprived  of  the  right  to  se- 
cure the  payment  of  an  honest  debt  by  taking 
a  security  therefor  that  may  have  the  effect 
of  hindering  or  delaying  other  creditors,  al- 
though he  may  know  that  the  motive  that 
prompts  his  debtor  Is  not  alone  to  give  him 
the  preference,  but  is  coupled  with  an  ulterior 
(Hae,  to  hinder  and  delay  such  other  creditors, 
ot  even  to  defeat  the  collection  of  their  debts. 
Sext(m  y.  Anderson,  95  Mo.  373,  8  S.  W.  Hep. 
.jC4;  Albert  v.  Besel,  88  Mo.  150;  Holmes  v. 
Braldwood,  82  Mo.  610;  Sh^ey  y.  Boothe,  78 
Mo.  74.  His  taking  the  security  may  assist 
his  debtor  in  aocompllshing  his  purpose  as  to 
such  creditors,  but  unless  he  himself  has  the 
same  purpose,  and  does  some  act  towards  Its 
:iocompllBhment,  he  Is  not  guilty  of  a  fraud 
that  wlU  vitiate  his  security;  and  the  ques- 
tion whether  he  took  the  security  with  such 
guilty  purpose  on  his  part  is  a  question  of 
fact,  for  the  Jury,  whose  province  the  court 
invaded,  in  this  case,  when  it  told  them  that 
the  facts  and  drDumstances  of  the  case  were 
such  as  to  warrant  the  Inference  of  fraud. 
That  was  an  Inference  that  the  Jury  should 
have  been  left  at  liberty  to  draw,  or  not  to 
draw,  according  to  their  own  appre<dati(m  of 
the  f&cts  and  circumstances  in  the  case  under 
their  consideration. 

3.  Instruction  No.  4  was  calculated  to  mis- 
lead the  Jury.  Under  Its  direction,  although 
the  Jury  may  have  found  that  Carlisle  took 
the  note  and  deed  of  trust  for  the  purpose  of 
securing  an  honest  debt,  and  did  no  other  act 
calculated  to  hinder  or  delay  White's  other 
creditors,  yet  if  they  found  that  White's  piw- 
pose  In  executing  the  securities  was  to  hin- 


der, delay,  or  defeat  his  otiier  creditors,  and 
that  CarUsle  knew  It,  and  "participated  in 
such  Intent,  in  any  nuumo:,"  then  hla  aecort 
ties  are  void;  and  In  the  fifth  Instmctton,  re- 
peating this  hypothesis,  the  Jury  are  told.  In 
such  case,  to  find  for  the  attaching  oredltora. 
These  Instructions  should  not  have  been  giv- 
en. They  are  nroneous  In  themselves,  and 
were  well  calculated  to  confuse  the  minds  of 
the  Jurors,  and  distract  their  attention  from 
the  real  issues  In  the  case,  which  were  fairly 
well  presented  in  the  first  two  Instmctions 
given  for  the  respondenta  They  present  the 
solecisAi  of  a  man  guilty  of  no  fraudulent  act, 
yet  guilty  of  fraud  by  reason  of  some  sort  of 
occult  partloipatton  in  the  fraudulent  intent 
of  another.  We  can  nnderatand  how  two 
minds  can  be  said  to  participate  in  a  fraudu- 
lent act,  if  such  act  be  the  Joint  product  of  a 
fraudulent  purpose  upwi  the  part  of  each, 
and  how  each  shonld  be  held  reqpwislble  for 
the  fraud.  But  It  Is  Impossible  to  ooBoelTe, 
except,  perhaps,  upon  some  principle  of  hyp- 
notism or  clairvoyance,  (of  which  we  are  not 
well  advised,)  how  one  mind  con  partidpate 
in  the  intoit  of  another,  or  how  a  person 
committing  no  fraudident  act  can  become  vi- 
cariously responsible  for  the  fraudulent  act  of 
another  by  some  sort  of  undefined  partldpa- 
tlwi,  not  In  the  fraudulent  act,  but  in  the 
fraudulent  Intent  of  that  other  person.  The 
law  holds  no  man  responsible  for  the  inten- 
Uaa  of  another,  nor  even  for  his  own  inten- 
tions, until  they  bear  fruit  In  action.  If  Car- 
lisle, In  taking  White's  promissory  note  for 
$4,000  and  the  deed  of  trust,  knowUigly  in- 
cluded an  amount  in  excess  of  White's  actual 
liabilities  to  him,  direct  and  contingent,  either 
for  his  own  benefit,  or  as  a  secret  trust  for 
White,  he  was  guilty  of  a  fraud  upon  White's 
other  creditors  tiiat  would  vitiate  his  security 
as  to  them,  and  the  respondents  ought  to 
liave  recovered.  In  the  first  two  instructions 
for  the  respondents  the  Jury  were.  In  effect, 
so  told  by  the  oonrt  After  covering  the  real 
Issues  In  the  case  by  these  Instructions,  the 
court  erred  In  going  b^ond,  and  suggesting 
to  the  Jury,  in  the  last  two,  that,  although 
they  mlj^t  not  find  that  Carlisle  committed 
this  fraud,  they  might  find  for  the  respond- 
ents, on  account  of  some  scnrt  of  fiand  that 
might  be  imputed  to  him  through  the  Inten- 
tion of  White.  It  is  impossible  to  say  whether 
the  verdict  was  the  result  of  the  Jury's  con- 
viction that  Carlisle  was  actually  giUlty  of  the 
fraud  defined  in  the  first  two  instmctions, 
and  in  Issue  In  the  case,  or  of  some  vague, 
supposititious  fraud  that  seemed  to  be  shadow- 
ed forth  in  the  last  two,  or  of  some  like  fraud 
that  they  were  told  In  the  third  instruction 
they  were  authorized  to  infer.  In  audi  cas*- 
the  only  proper  course  to  pursue  Is  to  reverse 
the  Judgment,  and  remand  the  cause  for  new 
trial.  In  these  views,  BLACK,  O.  J.,  and 
MACFARLANB,  X,  oonoor. 
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FANT  et  al.  t.  WILLIS  et  al. 

(Coart  of  CiTil  Appeals  of  Texas.     June  1, 
1808.) 

Fracdclent  Coxtetances— Action  to  Set  Asm 
— EVIDESCE— Objtectioss— Stjfficienct. 

1.  In  an  action  by  creditors  of  M.  to  set 
aside  conveyances  of  land  by  M.  to  L.  and  by 
h.  to  F.,  plaintiffs  alleged  that  sneh  parties, 
ail  of  whom  were  defendants,  had  conspired  to- 
gether to  defraud  M.'s  creditors.  Plaintiffs  had 
levied  an  attachment  on  the  land,  and  on  three 
mnles  belonging  to  M.,  and  one  of  the  moles 
was  missing  at  the  time  of  the  sale,  which  oc- 
curred a  few  montlis  after  the  conveyance  to 
L.  It  was  stated  by  M.  that  L.  had  borrowed 
such  mnle  and  ridden  it  off.  There  was  evV 
dence  of  fraudulent  dispositions  of  property  by 
M.  prerions  to  his  failure.  Hdd,  that  evidence 
was  admissible  to  show  that  about  the  time  the 
mule  was  missing  L.  had  it  In  his  possession  in 
another  county,  and  sold  it  to  the  witness. 

2.  Where  such  evidence  was  admitted  In 
connection  with  inadmissible  testimony  by  the 
same  witness,  and  the  objection  is  made  to  the 
evidence  as  a  whole,  error  cannot  be  predicated 
on  the  action  of  the  court  in  overruling  such 
objection. 

Appeal  from  district  court,  Polk  county; 
L.  B.  Hi^tower,  Judge. 

Action  bj  P.  J.  Wlllla  &  Bro.  against  J. 
C.  Mclntyre,  J.  W.  Lindly,  and  N.  Pant,  to 
set  aside  conveyances  of  certain  land  by  Mc- 
Intyre  to  Undly  and  by  the  latter  to  Font, 
on  the  ground  that  tbey  were  made  in  fraud 
of  the  creditors  of  defendant  Mclntyre. 
From  a  Judgment  entered  on  the  verdict  of 
a  Jury  In  favor  of  plalntifTS,  defendants  ap- 
peal.    Affirmed. 

Holshousen  ft  Feagan  and  Hutcheson  & 
Sears,  for  appellantai  James  B.  Hill,  for  ap- 
pdlees. 


WILLIAMS,  J.  During  the  spring  of  1881 
one  J.  C.  Kclntyre,  of  Grimes  county,  failed 
in  business,  owing  to  appellees  a  large  sum 
of  money.  They  sued  out  writs  of  attach- 
ment, and  caused  them  to  be  levied  upon 
property  In  different  counties,  among  vrblch 
were  three  mules  in  Grimes  county,  and  the 
tract  of  land  in  controversy.  In  making  the 
levy  upon  the  land  it  was  supposed  to  be 
situated  in  Trinity  county,  Instead  of  Polk, 
as  was  the  fact;  and  the  levy  and  subsequent 
foreclosure  and  sale  under  the  attachm^it 
were  Ineffectual  to  pass  the  title.  Mclntyre, 
In  the  fall  of  1881,  made  a  deed  to  J.  W. 
Undly,  his  brother-in-law,  for  the  land,  and 
the  latter  conveyed  it  to  appellant  on  the 
28th  day  of  May,  1880,  but  the  latter  has  In 
fact  paid  nothing  for  It,  but  bought  subject 
to  the  result  of  the  adverse  claim  set  up  hy 
appellees.  App^ees,  learning  the  mistake 
which  had  been  made  In  levying  the  attach- 
moit  <m  the  land,  and  having  obtained  Judg- 
ment against  Mclntyre,  on  the  21st  day  of 
May,  1882,  caused  an  execution  to  be  levied 
upon  the  land,  under  which  it  was  subse- 
quently sold  regularly,  and  liought  in  by 
them.    Oil  the  8th  iij^  of  June,  1891,  they 


brought  tUla  suit  ngnlnst  Mclntyre,  Lindly, 
and  Fant  to  set  aside  the  deeds  from  Mc- 
lntyre to  Lindly  and  from  Lindly  to  Fant, 
alleging  that  defendants  had  conspired  to- 
gether to  defraud  the  creditors  of  Mcln- 
tyre, especially  themselves,  and  that-  the 
deeds  named  were  made  In  pursuance  there- 
of, and  for  the  purpose  of  hindering,  delay- 
ing, and  defrauding  such  creditors.  The  de- 
fendants pleaded  a  general  denial  and  not 
guilty.  Verdict  and  Judgment  were  rendered 
In  favor  of  the  plaintiffs  In  the  court  below. 
Upon  appeal  it  Is  not  claimed  that  any  error 
of  law  was  committed  In  the  Instructions  to 
the  Jury,  nor  that  the  evidence  was  not  suf- 
ficient to  sustain  the  verdict  Only  two  rul- 
ings of  the  court  are  presented  for  revision. 
The  first  ruling  was  the  admission  of  cer- 
tain evidence,  and  the  second  was  allowing 
plaintiffs'  coxmsel  to  comment  upon  It  If 
the  evidence  was  admissible,  there  was  no 
error  In  permitting  the  counsel  to  discuss 
It  In  order  to  make  the  point  understood, 
the  connection  of  the  evidence  objected  to 
vrlth  the  other  fkcts  must  be  stated.  It  was 
shown  that  when  a  sale  was  made  under 
a  foreclosure  of  the  attachment  against  Mc- 
lntyre, which  took  place  in  the  spring  of 
1882,  one  of  the  mules  which  had  been  seized 
—a  brown  nuue  mule— was  missing,  and 
could  not  be  sold.  Mclntyre  stated  to  plain- 
tiffs* agent  that  Lindly  had  borrowed  and 
had  ridden  it  off.  After  this  one  Murphy 
was  introduced  by  plaintiffs,  and  testified 
that  In  the  spring  of  1882  a  man  named  John 
Lindly,  who  said  he  came  from  Grimes  couu 
ty.  (where  d^endant  John  Lindly  then  lived,* 
was  in  Moscow,  Polk  county,  looking  after 
some  land,  and  had  in  his  possession  a  brown 
mare  mule,  which  he  sold  to  the  witness; 
that  Lindly  was  on  a  spree,  and  had  pledged 
the  mule  for  a  debt,  wliich  witness  paid. 
The  evidoice  as  a  whole  was  objected  to 
"on  the  groimd  that  it  was  Irrelevant  and  Im- 
material to  any  Issue  before  the  Jury,  and 
calculated  to  prejudice  the  defendants  In 
their  claim,  without  elucidating  any  Issue  In- 
v<dved  in  the  case."  In  argument  coimsel 
for  plaintiffs  contended  that  the  mule  thus 
sold  by  Lindly  was  that  which  had  been 
levied  upon  and  was  missing  at  the  time  of 
the  sale.  The  ruUng  of  the  court  In  admit- 
ting the  evidence  and  In  permitting  counsel 
to  thus  discuss  it  were  both  excepted  to 
at  the  proper  time.  The  state  of  the  testi- 
mony was  such  as  to  make  the  ruling  mate- 
rial. The  objection  taken  to  the  admission 
of  the  evidence  was  general  that  all  of  It 
was  irrelevant  A  part  of  It  at  least  was. 
we  think,  admissible.  Lindly  was  charged 
with  having  engaged  with  Mclntyre  In  a 
scheme  to  defraud  the  creditors  of  the  latter. 
There  waa  evidence  tending  to  establish  dis- 
podtlmis  of  his  property  by  Mclntyre  previ- 
ous to  hla  failure  In  fraud  of  his  creditors, 
and  also  that  the  deed  to  Undly  was  fraud- 
ulent It  waa  a  question  for  the  Jury  to 
pass  upon  whether  or  not  the  charge  of  a 
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fraudnlent  consi^acy  was  established.  If 
there  was  a  purpose  to  defraud,  common 
to  both  Mclntyra  and  Llndly,  Its  objects 
might  bare  been  restricted  to  the  making 
of  the  deed  to  the  land,  and  the  conspiracy 
may  have  been  accMupllshed  and  ended  by 
that  act;  bnt  it  might  also  have  assumed 
a  broader  scope,  and  have  embraced  wltiiln 
Its  purrlew  the  doing  of  other  acts  to  put 
other  property  out  of  the  reach  of  creditors. 
Evidence  which  tended  legitimately  to  es- 
tablish either  of  these  theories  was  admissi- 
ble, and  its  weii^t  was  for  the  Jury  to  de- 
termine. Proof  of  an  intent  to  defraud  cred- 
iton  by  oilier  acts  would  be  admissible,  as 
tlirowing  light  upon  the  purpose  with  which 
the  particular  act  was  done.  Any  tacts  totd- 
ing  to  show  concert  of  actim  between  3£e- 
Intyre  and  lindly  in  effectuation  of  such 
a  fraudnlent  design  was  admissible;  and 
when  there  was  evidence  tending  to  show 
a  consplnu^,  any  act  of  either  of  ttiem  In 
fnrtlieTaaee  of  its  objects  was  admissible. 
The  validity  of  the  deed  depended,  it  is  true, 
on  the  facts  existing  at  the  time  it  was  made, 
bnt  what  tliose  facts  were,  especially  what 
the  purpose  of  the  parties  was,  might  appear 
as  well  from  their  sulraequent  conduct  as 
from  that  which  preceded  or  accompanied 
the  execution  of  the  instrument  The  eil- 
deuce  in  question  tended  to  show  tlut  Lind- 
ly, with  Hclntyre's  knowledge,  had  posses- 
sion of  a  mule  which  belonged  to  the  latter, 
and  which  creditors  had  attached,  and  con- 
verted it  into  money.  This  toolc  place  with- 
in a  few  montlis  after  the  deed  had  been 
made.  That  this  conduct  may  be  explained 
apon  other  hypotheses  tlian  that  of  concerted 
action  between  them  does  not  affect  the  ad- 
ndsslUlity  of  the  evidence,  but  only  its 
wel^t  The  plaintiffs  were  entitled  to  have 
the  facts  weighed,  and  their  significance  de- 
termined, by  the  Jury.  We  have  discussed  the 
subject  upon  the  assumption  that  the  man  of 
whom  Murphy  spoke  was  ttie  defendant 
Lindly,  and  that  the  mule  was  that  which 
was  miMring  at  the  sale.  The  evidence  of 
identity  was,  in  our  opinion,  sufficient  to 
require  tlie  court  to  admit  it  for  the  consid- 
eration of  tlie  Jury.  That  part  of  the  wit- 
ness' statement  that  lindly  was  drunk,  and 
had  "soaked"  the  mule,  was  not  separately 
objected  to.  Part  of  the  evidence  indnded 
in  the  sweeping  objection  was  admissible 
und  part  of  it  was  not  The  objection  should 
have  been  more  specific.  But  the  inadmissi- 
ble part  of  the  evidence  could  hardly  luve 
injiu«d  the  case  of  the  defendants.  In  in- 
troducing their  testimony  as  to  Undly's  abil- 
ity to  pay  the  condderation  recited  in  the 
deed,  plaintiffs  had  thoroughly  shown  Ills 
liatdts  of  drinking,  and  wasting  ills  means, 
and  MurjAy's  testimony  on  those  points  hard- 
ly added  any  impressions  to  those  wlilch  the 
Jury  had  already  received,  and  properly  re- 
ceived, as  to  his  habits  in  tlia  respects  af- 
fected by  tlie  testimony. 
The  Judgment  is  affirmed. 


COOLBT  V.  GOLDBN. 
(Supreme  Court  of  MissourL    Jons  19,  1893b) 

BiPARIAir  RiOHTS  —  N1.VIOABI.S  Rivsiis  —  Orants 
VBOM  THB  United  Btates— Islands — Acobktion. 

1.  A  grant  from  the  United  States  of  land 
on  a  large  river  like  the  Missouri,  navigable  in 
fact,  though  not  subject  to  the  ebb  and  flow  of 
the  tidsk  will,  even  when  containing  no  reserva- 
tion or  condition,  pass  to  the  grantee  title  only 
to  the  water's  edge,  but  will  vest  in  the  state 
title  to  the  land  l>eneath  the  water,  though  the 
state  has  adopted  the  common  law. 

2.  Where  an  island  springs  up  in  a  naviga- 
ble river,  and  by  accretion  to  the  shores  of  the 
island  and  the  maiulond  they  are  united,  the 
owner  of  the  mainland  is  not  entitled  to  the 
island,  but  only  to  such  accretion  as  formed  «a 
his  land. 

3.  Where  a  navigable  river  suddenly  chan- 
ges its  course,  the  owner  of  the  shore  does  not 
acquire  title  to  the  alundoned  clianneL 

Brace,  J.,  dissenting. 

In  tuma   Appeal  frMu  oUreait  court,  Atolil. 

son  county;   Gyros  A.  Anthony,  Judg& 

Ejectment  by  Millard  F.  Cooley  against 
James  F.  Golden.  Judgmrait  for  defendaat. 
Plalntlfl  appeals.     Affirmed. 

The  other  facta  folly  appear  in  tiie  follow- 
ing statement  by  BRAOB,  J.: 

Tills  is  an  action  In  ejectment  brou^t  by 
MiUard  F.  Cooley,  lessee  of  the  Hamilton 
Land  Company,  against  James  F.  Golden, 
for  the  recovery  of  a  tract  of  about  270 
acres  of  unsurveyed  lands  lying  south  of 
fractional  S.  B.  ^  of  section  32,  and  frao- 
tional  S.  W.  44  of  section  88,  In  townsliip 
67,  of  range  42,  and  aoutfa  and  west  of 
fractional  sections  3,  4,  and  10,  in  townsliip 
6fi,  of  range  42,  all  west  of  the  fifth  P.  M.. 
in  Atchison  county,  in  this  states  composed 
partly  of  an  Island  called  "Pole  Island," 
and  a  triangular  tract  of  ground  of  al>out 
100  acres  of  relicted  land  in  the  old  bed  of 
the  Missouri  river.  Hie  answer  was  a  gen- 
eral denial  and  a  plea  of  statute  of  limita- 
tions. Title  emanated  from  the  govern- 
ment to  the  aforesaid  surveyed  lands  at 
various  times  from  1850  to  1866.  It  is  not 
disputed  tliat  the  plaintiff's  lessor  has  ao- 
quired  that  title  through  various  mesne  con- 
veyances, its  immediate  grantors  bdng  J.  P. 
and  A.  H.  Allen.  The  lands  were  surveyed 
at)out  liie  year  1846.  As  riparian  owner  of 
these  surveyed  lands,  plaintiff's  lessor  claims 
the  land  in  controversy.  The  location  of 
thrae  lands  by  such  survey  with  reference 
to  the  then  existing  bed  of  the  Missouri 
river  Is  shown  by  tlie  following  plat  [Se« 
OK>08ite  page.] 

As  will  \>e  ol)served,  they  are  on  the  nortli 
shore  of  l^e  river.  The  evidence  tends  to 
show  that  at  the  time  of  the  govemmemt 
survey  the  current  of  the  river  washed  this 
shore;  that  at  some  time  previous  a  bar  had 
formed  in  the  river  opposite  these  surv^ed 
lands;  that,  in  navigating  the  stream,  boats 
passed  between  this  liar  and  the  north  Bhon» 
until  about  the  year  1864,  whoi  tlie  onrrenc 
changed,  and  nftorwards  ran,  and  boats 
passed,  south  of  it   At  the  time  of  the  aur- 


Digitized  by 


Google 


Mo.) 


OOOLEY  0.  OOLDEK. 


101 


NORTH. 


Tp.  66 


Digitized  by 


Google 


102 


SOUTHWESTERN  BEPOBTER.  Vol.  23. 


(Mo. 


Tcy  this  sand  bar  had  been  in  existence  for 
some  years.  It  was  a  long,  narrow  strip, 
containing  perhaps  100  acres  or  more, 
upon  which  young  cottonwood  and  willows 
liad  grown  to  the  height  of  50  or  60  feet, 
and  became  known  as  "Pole  Island."  It  was 
not  noticed  In  any  way  in  the  govemment 
survey.  After  the  current  changed  in  1854, 
the  water  way  between  it  and  the  main 
sliore  I)egan  to  811  up,  and  it  soon  became 
so  united  to  the  mniTi  shore,  to  the  north- 
west of  it,  that  In  an  ordinary  stage  of  water 
persons  could  cross  to  It  with  teams  by 
throwing  in  a  little  brush  In  the  depressions 
between  the  island  and  the  maiu  shore.  The 
water  of  an  independent  stream,  called 
"Willow  Slough,"  flowing  into  the  old  channel 
from  the  north,  however,  separated  the  prin- 
cipal part  of  the  Island  from  the  mainland 
to  the  north  and  northeast  of  It  On  the 
6th  day  of  July,  1867,  the  MiSBOurl  ilver, 
being  ^  at  a  very  high  stage  of  water,  sud- 
denly cut  through  the  narrow  neck  of  land 
between  sections  18  and  30,  to^vnshlp  66, 
range  42,  and  run  all  its  water  through  sold 
newly-made  cut,  and  abandoned  its  old  bed 
in  the  bend,  fifteen  miles  long,  and  from 
three-foorths  of  a  mile  to  one  mile  wide, 
as  shown  in  plat  A.  The  peninsula  of  land 
so  cut  off  by  said  avulsion  and  thrown  east 
of  the  Missouri  river  is  called  "McKlssick 
Island,"  and  continues  to  be  a  portion  of 
NcA>raska.  This  reUcted  territory  was  at 
first  and  for  a  year  or  two  stagnant  ponds 
of  water.  Gradually,  however,  by  drainage 
and  evaporation.  It  became  comparatively 
dry,  except  water  standing  in  a  few  low 
places.  Occasionally,  when  the  Missouri 
river  was  high,  it  would  overflow  this 
ground,  as  well  as  the  surrounding  country, 
and  deposit  sedtauent  on  said  low  ground. 
In  time  vegetation  commenced  to  grow  on  it, 
trees  appeared,  and  about  1881, 1882,  and  1883 
much  of  it  became  fit  for  pasture  and  culti- 
vation. It  is  still  much  lower  than  the  sur- 
veyed lands  surrounding  it  on  the  Missouri 
and  Nebraska  shores,  and  has  in  many  places 
deep  sloughs  and  depressions.  In  wbidi  water 
rests  a  good  portion  of  the  year.  It  is,  as  a 
general  rule,  higher  In  the  center  than  it  is 
next  the  shore,  and  there  is  a  deep  depres- 
sion all  along  the  main  shore  between  this 
rellcted  land  and  the  originally  surveyed 
lands,  leaving  the  border  of  the  originally 
surveyed  shore  higher  than  the  rellcted 
lands  all  around.  From  a  point  on  fbe  Mis- 
souri shore  77  chains  east  of  the  northwest 
comer  of  section  5,  township  66,  range  42, 
runs  a  public  road  due  south,  crossing  the 
west  end  of  Pole  island  across  the  afore- 
said rellcted  land  to  that  portion  of  the 
Nebraska  shore  called  "McKIsslck  Island," 
and  the  land  in  controversy  and  claimed  by 
appellant  is  that  portion  of  Pole  island  lying 
east  of  said  road  and  a  portion  of  said  re- 
liction in  a  triangular  shape  lying  south  of 
said  island.  The  condition  ot  the  old  bed 
of    the   river   at    the    time    this    suit    was 


brought,  and  the  situation  of  the  land  in 
controversy,  and  the  respective  claims  of  the 
parties,  are  illustrated  by  the  following  plat 
[See  opposite  page.] 

The  land  sued  for  is  Included  within  the 
lines  A,  B,  C,  D,  A;  the  irregular  line  D,  A, 
being  the  southwest  shore  of  Willow  slough 
until  it  reaches  a  point  due  east  of  point  A; 
thence  due  west  to  said  point  The  old  bed 
is  400  rods  wide  where  the  aforesaid  public 
road  crosses,  but  gradually  narrows  as  we 
follow  down  the  river,  until  it  is  only  lOB 
rods  wide  some  2  miles  below.  FlaintliT's 
lessor  owns  all  the  surveyed  lands  on  the 
Missouri  shore  opposite  the  Pole  Island  track, 
surveyed  to  the  river's  edge,  and  it  and  Its 
grantors  have  held  It  for  various  periods  from 
time  of  orighial  entries,  varying  from  1850  to 
1861  to  the  present  time.  Plaintiff's  lessor 
also  owns  the  surveyed  lands  along  the  op- 
posite Nebraslia  shore,  and  Its  immediate 
grantors,  (the  Aliens,)  in  1886,  fenced  the 
lands  on  the  Nebraska  side  into  a  pasture, 
extending  their  fences  across  the  old  bed 
onto  the  Missouri  side,  to  a  point  about  124 
rods  north  of  the  center  of  the  old  bed, 
along  the  road,  where  the  drain  or  slough 
called  the  "Northern"  or  "Venable"  slough 
runs  through  the  old  bed.  The  fence  then 
followed  in  a  southeasterly  direction,  down 
this  slough,  to  a  point  where  the  water  was 
deep  enough  to  turn  stock.  The  pasture  was 
fenced  with  post  and  wire  fences,  except 
where  the  sloughs  and  streams  were  suffi- 
cient to  prevent  escape  of  cattle,  and  em- 
braced about  700  or  800  acres  of  pasture, 
al)ont  100  acres  of  which,  b^ng  the  triangu- 
lar piece  contained  within  the  Unes  2B,  c2, 
In  northwest  part,  is  included  In  the  lands 
in  this  suit  This  100  acres  is  the  only 
part  of  the  lands  In  controversy  that  was 
ever  In  actual  .possession  of  plaintiff  or 
those  under  whom  he  claims.  The  Aliens 
were  the  first  to  ever  fence  or  use  It  in 
any  way,  and  plaintiff  had  possession,  first, 
as  their  tenant  and,  afterwards,  as  tenant  of 
the  Hamilton  Land  (Company,  which  succeed- 
ed to  their  interest  The  remainder  of  the 
lands  in  (ontroversy  was  never  In  plaintiff's 
actual  possession.  Def^idant  in  the  year 
1888,  purcliased  the  claim  of  a  squatter 
named  Mrs.  Bird,  who  had  lived  on  Fale 
island  several  years  with  her  children  after 
her  husband's  death.  She  made  him  a  deed 
describiug  in  a  general  way  Pole  island, 
and  afterwards  (after  Golden  had  had  a 
survey  made)  she  executed  another  deed, 
describing  a  tract  by  metes  and  bounds  as 
In  plaintiff's  petition.  These  deeds  were  re- 
corded In  Atchison  county,  and  were  the 
only  ones  recorded  by  defendant  and  those 
under  whom  he  clalc&s.  Mrs.  Bird's  hus- 
band, who  died  In  1882,  seems  to  have  taken 
possession  of  the  Island  in  1881,  by  virtue  of 
a  purchase  from  a  man  by  the  name  of 
Wilcox,  who  had  t>een  in  possession  from 
1868  or  1869,  and  who  succeeded  to  the  pos- 
session of  several  precedent  squatters,  whose 


Digitized  by 


Google 


Mo.) 


COOLEY  «.  GOLDEIir. 


lOS 


Digitized  by 


Google 


»4t 


SOUTHWESTEEN  KBPOttTEB,  Vol.  23. 


(Uo. 


possession  ran  back  as  far,  probably,  as 
1860  or  1861;  so  tbat  tbe  defendant  and 
those  under  whom  be  claims  had  been  In 
the  continuous  adverse  possession  of  Pole 
Island  proper  for  more  than  10  years  before 
this  suit  was  Instituted.  Mrs.  Bird's  fence 
seems  to  have  run  to  Valablc  slough,  but 
she  claimed  and  deeded  to  the  defendant 
the  tract  as  descrOied  la  the  petition,  and 
the  defendant  has  ladosed  and  cltUms  the 
tract  as  then  deeded.  The  case  was  tried 
by  the  court,  wUhout  a  Jury;  the  law  de- 
clared br  wajr  of  tnstrhctlcHiR  The  flndtng- 
and  Judgment  was  fbr  the  defendant,  and 
the  plalntlfl  appeals.  The  foregoing  state- 
ment, prepared  by  Jtidge  BRACE,  laadoi»ted. 

Lewis  &  Bamsay,  for  appellant  M.  Mc- 
Klllop  and  J.  D.  Campbell,  for  reapondent 

MACFARLANB.  J.  That  plaintiff  oiwns 
under  mesne  conveyances  from  the  govern- 
ment the  fmctkMial  sectinos  of  the  land 
on  the  margin  ot  the  w&ten  of  the  Missouri 
river  Is  conceded  by  both  parties.  The  most 
important  inquiry,  tberefore.  Is  wlxetber  such 
grant  from  the  United  States,  btinc:  without 
reservation  or  conditioB,  passed  to  the  gran- 
tee the  title  to  the  land  beneath  tUe  water 
to  the  center  thread  of  the  cbonn^  or  only  to 
that  above  the  water  tee.  Under  the  well- 
recogntied  nde  of  the  common  law,  the 
extent  of  the  grant  Is  vaade  to  depend  upon 
whether  or  not  the  river  at  the  particular 
point  Is  or  Is  not  navigable.  And,  again, 
rivers  are  held  not  to  be  B»vlgable  naless 
the  tide  ebbs  and  flows  therein.  In  navi- 
gable streams— th«t  Is,  below  tide  water— 
the  soK  beneath  the  waters  was  vested  in  the 
crown,  in  order  to  the  protection  of  oom- 
merce.  fisheries,  and  other  rights  deemed 
public.  On  the  other  hand,  the  a(M  beneatb 
the  waters  of  streams  which  are  not  navi- 
gable—that is,  in  which  the  tide  does  not 
ebb  and  flow,  or  alsove  tide  water— Is  vested 
In  the  rtparlan  owner  to  the  center  of  the 
channe}.  Lord  Blackburn  says:  "The  prop- 
erty Id  the  soil  of  the  sea  and  of  estuaries 
nnd  of  rivers  in  which  the  tide  ebbs  and 
flows,  is  prima  facie,  of  common  right,  vest- 
ed in  the  crown."  Brietow  v.  Cormlcan,  L. 
K.  3  App.  Cas.  641.  In  discussing  the  ques- 
tion as  to  what  wiB  pass  by  a  grant  bound- 
ed by  a  stream  of  water,  the  supreme  court 
of  Illinois,  in  on  early  case,  says:  "At  com- 
mon law,  this  depended  upon  the  character 
of  tlie  stream  or  water.  If  It  were  a  nav- 
iRable  Stream  or  water,  the  riparian  pro- 
priotor  extended  only  to  higb-water  mark. 
If  it  were  a  stream  not  navigable,  the  rights 
of  the  owner  extended  to  the  center  thread 
of  the  current.  •  •  •  At  common  law,  on- 
ly arms  of  the  sea  and  streams  where  the 
tide  ebbs  and  flows  are  deemed  navigable. 
Streams  above  tide  water,  although  naviga- 
ble in  fact  at  all  times  or  tn  freshets,  were 
not  deemed  navigable  in  law.  To  these  ri- 
parian proprietor,  bounded  on  or  by  the  riv- 


er, could  acqiflre  exclusive  ownership  In  the 
soil,  water,  and  flshery  to  the  middle  thread 
of  the  cnrrent,  subject,  however,  to  the  pub- 
lic easement  of  navigation."  Mlddleton  v. 
Pritchard,  3  Scam.  610.  See  Hardin  v.  Jor- 
dan, 140  V.  8.  372,  11  Sup.  CL  Rep.  808,  838. 
Now,  the  Missouri  river  at  the  point  in 
question  is  many  hnndreds  of  miles  above 
the  ebb  and  flow  of  the  tide,  and  is,  and  at 
the  time  of  the  grant  of  said  lands  from  the 
government  was,  In  fact,  navlgabla  It  is 
contended  by  plaintiff  that,  aa  the  common 
law  of  Bnghmd  has  been  adopted  in  the 
state  of  Missouri,,  the  unqualtfled  grant  of 
flie  lands  by  the  go'vemment  shoold  be  con- 
strued according  to  the  principles  of  Ibe  corn- 
men  law,  and  imder  such  construction  his  ti- 
tle would  extend  to  the  center  of  the  chan- 
nel. The  argument,  being  supported,  as  it 
Is,  t9  the  detflatnns  of  thft  cottrta  at  many 
states,  adopting  the  common-law  rale,  has 
great  weight,  and  is  entitled  to  serious  con- 
sideration. Having  given  the  matter  such 
consideration,  we  have  reached  the  conclu- 
sion that  the  conditions  under  which  the  rule 
was  adopted  and  has  been  adhered  to  in  BJng- 
hmd  do  not  exist  In  respect  to  the  great 
rivers  t)f  the  United  States;  and,  the  reason 
for  the  rale  not  existing,  as  to  the  Missouri 
river,  the  rule  Itsetf  should  not  be  applied 
if  one  can  be  found  mder  the  changed  con- 
ditions wtdch  la  sonnder  bi  principle  amd  poli- 
cy. In  discussing  the  apfiOcablUty  of  the 
rule  of  the  cmnmoa.  law  to  fresh-water  lokesi 
Chancellor  Walworth  says:  The  princlpl* 
itself  does  not  appear  to  be  sufflclentil{r  broad 
to  embrace  our  large  fresh-water  lakes^  or 
Inland  seas,  which  are  whfdly  unprovided  for 
by  the  common  law  of  Bagland.  As  to  these 
there  is  neithK  flow  of  the  tide,  nor  thread 
of  the  stream,  and  our  own  local  law  appears 
to  have  assigned  the  shares  down  to  the 
low-water  mark  to  the  riparian  owners,  and 
the  beds  of  the  lakes,  with  the  islands  there- 
in, to  the  public."  Canal  Com'rs  v.  People, 
5  Wend.  446.  Probably,  no  river  In  Eng- 
land, in  the  day  of  Sir  Matthew  Hale,  who 
first  formulated  the  common-law  rule,  was 
navigable  above  tide  water  to  more  than 
the  smallest  boats.  The  Missouri  river,  at 
the  time  of  this  grant;  was  navigable  for  the 
largest  of  tlver  boats  for  hundreds  of  miles. 
It  was  at  the  point  in  question,  which  is 
several  hundred  miles  above  its  confluence 
with  the  Mississippi,  of  a  width  of  about 
one  tnlle  from  shore  to  abon.  It  is  a  tor- 
tuous stream,  flowing  rapidly  through  a  val- 
ley of  varying  width,  liable,  as  was  shown 
in  this  case,  to  sudden  changes  of  its  entire 
bed.  It  is  very  manifest  that  the  principle 
of  the  common  law,  as  said  by  Chancellor 
Walworth,  "is  not  sufflclentl.w  broad  to  em- 
brace our  large"  western  rivers.  As  direct- 
ly bearing  on  the  subject,  the  remarks  of 
Mr.  Justice  Field  In  a  recent  case  (Packer  v. 
Bird,  137  U.  S.  666,  11  Sup.  Ct  Rep.  210) 
are  pertinent  and  convincing.  He  says:  "It 
Is  undoubtedly  the  rule  of  the  common  law 
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tliat  the  tiQa  of  owners  of  land  bordering 
<»  risers  above  the  ebb  and  fiow  of  the 
tide  extends  to  the  middle  of  the  stream, 
bat  that,  Tvtaere  the  waters  of  the  river  ate 
sffipcted  by  tlie  tides,  the  title  of  sosb  owi»- 
«n  iB  Ihnlted  to  oitdlnary  hl(^-water  mork. 
The  title  to  land  below  that  marie  In  soch 
eases  la  vested  tn  England  In  the  crown,  and 
In  tots  country  In.  the  state  within  whose 
boundaries  the  waters  lie,  private  owiiendUp> 
of  the  soils  ondar  them  being-  deemed  Incon- 
sistent with  the  Interest  of  the  puUlc  at 
large  In  tk^  ose  for  purposes  of  commerce. 
In  Eng).-md  tidi  Umltalion  of  the  rl^t  of 
the  riparian  owner  le  oonflned  to  such  navi- 
gabb>  Elvers  as-  are  afleoted  by  the  tides,  be- 
cause there  the  ehh  and  Oow  of  the  tide  ceo.- 
stitntcs  the  usual  test  of  ttw  navigability 
of  the  streama  No  rivers,  there,  tat  least 
none  ot  any  ooasidBoaMe  extant;  are  nsviga- 
ble  in  fket  whtefa  aim  not  snbjsot  to  the  tides. 
lu  this,  countcy  the  idtuntion:  is  wholly  dif- 
ftvoQt.  Some  of  onr  riirers  are  navigatailc 
for  many  hundreds  oC  miles  above  the  lim- 
its of  tide  w«ter,  and  Iiy  vesBds  laiigsr  thm 
nqy  which  saQed  on  the  saas  whea  the  com- 
man-l&w  mis  was  eataUIshed.  A  diffiarent 
teat  most,  therefor^,  he  sought  to  detennine 
the  navigabaity  ot  onr  rivers,  with  tiie  conr 
se^fnent  rights  both  to  the  public  and  Ute 
ripazlan'  owner,  sad  sueb  test  is  fbond  in 
their  navigaUv  eapacUT'.  Tliose  iliren  are 
regarA^A  as  pobOc  najvigabia  rtveps.  in  law 
wtihili  are  navigable  in  fact;  andv  'as  add  in 
the  case  of  The  Daniel  Ball,  lO  WaU.  557, 
.'itiS,  "tbey  are  narrlgiihle  in  fact  when  they 
aru  used  or  an  sosoepttbls  of  betng  naed,  tn 
their  onUnaiy  eondtttsn.  an  hlt^wayB  for 
ceinmerasv  over  wdtdck  trade  and  travel  ane 
or  may  be  condncfeed  in  the  enstomarf  modes 
of  trade  and  travel  on  watec  The  same 
reawMM,  tfaerefbre,  exist  in  tills  country  for 
tlie  exchulon  of  the  right  of  private  owner' 
i4up  over  the  soil,  under  navigable  wateca 
when  tbey  are  snsceptible  of  being  tised  as 
hi^waya  of  oommetae  in  the  ordlnaiy  raodas 
of  trade  and  tnivel  on.  water  a»  when  thsUr 
uiivlgabUitT  le  determined  by  the  tidal  teab. 
It  is.  Indeed,  the  snseeptiUUty  to  uae  as 
bighwa7>  of  eommeroe  which  gives  sanctloD: 
to  the  pmblic:  rifi^t  of  contiiol  over  naviga- 
tion upon  them,  and  consoiincntly  to  the  at 
elusion  of  private  ownership,  eitheir  of  the 
waters  or  the  soils  tmdar  them.  The  com- 
luon-Iaw  doctrine  on  this  subject,  prevailing 
in  Bnghindt  is  held  in  some  ef  the-  states, 
hut  in  a  large  noinbec  bae  been  considered 
as  taiappliaable  to  the  navigable  watei»  of 
the  country,  or,  even  if  prevailing  for  a  time, 
baa  given  woar,  or  been  gteaUy  modified,  var 
der  the  different  conditions  there."  WiiUe  it 
is  true  that  many  of  the  states  retain  the 
common-law  rule,  in  others  it  is  rejected, 
OS  being  wholly  inapi^cahle  to  the  charac- 
ter of  the  £Kdif-wiUer  lakes  and  large  rivers 
of  the  United  Stntea  For  exhaustlTe  re- 
views of  the  atittanrlties,  see  McManus  v. 
Gormlchael,  S  Iowa,  J,  and  People  v.  Canal 


Appraisers,  S8  N.  Y.  461.  The  butter  cas» 
was  disttngnidied  in.  Smith  v.  Oity  of  Boches>- 
tsr,  92  N.  Y.  47St  and  the  common-law  doc- 
trine sobstontiollj?  affirmed.  The  rule  ha» 
been  declared  in  many  of-  the  states-  iBop- 
pUcable  to  the  conditions  of  this  cotmtry,. 
and  is  wholly  inconsistent  with  the  actiiaJr 
navigaMlity  of  the  rivers,  the  control  re- 
tained by  congress  over  the  oonunerae  and 
navigation  of  the  rivers,  the  rules  of  the- 
general  land  office  in  the  snrvey  and  sale  of 
the  public  lands  bordering  on  the  rivers,  andi 
the  recognition  by  congress  of  the'  navigabilr- 
ity  of  the  Missoari  river.  See  eollatlon  of  an- 
thorities  in  Goold,  Waters,  |  S6  et  seq.  Th» 
act  of  congress  providtog  for  the  govemniMtt 
of  the  territory  of  Missoari  poovlded  that 
the  Missisaippl  and  MiEsouri  rivers  itfioald  be- 
common,  hl^waiys^  and  forever  free  to  the- 
people  of  the  said  territory  and  to  the  citl- 
sens  of  the  Unlited  States.  2  8tai.  7*1,  {  lA. 
These  are  the  very  eondltloDB  upon  whidk 
the  rig^  to  the  soil:  luder  the  waters  of' 
navigable  streams  wa»  retained  kt  the  cvowb. 
The  i!Ble  most  appUcalde  to  the  condltien  or 
llie  MHssoori  river  wonld  be  that  oppMed  liy- 
the  conunoa  law  to  navlgaide  idrKnt.  aad  the* 
riparion  owner  should  aiily<  taite  titia-  to  th» 
water's  edgei 

This  extended  constderatiQa  a<  the-  gnesttan, 
as  an  originnl  oncv  has  been  given  in  part  on 
aceoiint  of  its  importance^  and  the  qpiontity 
and  valna  09B  the  land  that  may  bo  afliected,. 
and  in.  part  on  acootmt  of  the  eaznestneasand 
ability  with  which  the  doctrine  of  the  com* 
mon  law  has-  been  sapported  by  oounseL 
The  identical,  tpiestion  was  very  folly  dls.- 
cussed  by  this  court  in  Hie  year  1875,  in  the 
case  of  Benson  v.  Morrow,  61  Mo.  34:7,  la 
whidi  the  conclusion  was  reached  that  the 
^plication  of  the  common-law  principle  could 
not  be  transferred  to  our  great  public  rivers, 
and  tliat  the  proprtetor  of  land  on  the  banks. 
of  the  Missouri  river  does  not  own  to  the 
middle  of  the  stream,  but  only  to  the  water's- 
edge.  This  dedsioa  has  been,  approved  in 
two  caasfl  decided  by  division  2  of  this  court 
St  this  term.  Naylor  v.  Cos,  21  S.  W.  Sep. 
689,  and  Rees  v.  McDaniel,  21  S.  W.  Rep^ 
913.  See  coses  dted  In  the  opinion  In  the 
latter  cose. 

Plaintiff,  only  taking  tttlo  to  the  msrgin  of* 
the  river,  can  claim,  in.  addition  to  the  orig- 
inal grants,  only  auoh  land  as  may  have  been- 
added  thereto  by  the  regular  process  of  ac- 
cuetion  or  reliction.  "Land  fiHTued  by  allu- 
vion, or  the  gradual  and  imperc^tlblo  ac- 
creticm  from  the  water,  and  land  coined  by 
cellctloB,  or  the  gradual  and  lmpercH>tlble 
teeefeet/oa  of  the  water,  belongs  to  the  owner 
of  the  coatiguous  land  to  wlilch  the  addition 
is  made.  Thwe  is  no  distinction  in  this  re- 
ject between  soil  gained  by  scoretian  and 
that  uncovered  by  reliotion."  Oould,  Wa- 
ters, S  1K>.  Tlis  formation,  or  reliction  iinist 
be  Imperceptible,  and  must  be  made  to  the 
Qontiguoua  land,  so  as  to  change  the  positiont 
of  the  water's  edge  or  margin;  hence  It  is. 
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said  in  Benson  v.  Morrow,  supra,  fbat  tbe 
owner  of  the  coutiKOOiiB  land  Is  not  tbe 
"owner  of  an  island  that  aprlnss  up  in  the 
midst  of  the  stream,  whether  ttie  island  be 
on  one  aide  or  the  other  at  the  thread  of  the 
rlTer.  He  goes  only  to  the  margin  of  the 
river.  It  would  also  logically  follow  that 
If,  by  accretions  to  such  island,  the  water 
margin  should  imlte  with  the  shore,  the 
newly-inade  land  would  become  a  part  of 
the  Island,  and  not  of  the  mainland,  and 
the  riparian  ownership  would  not  be  ex- 
tended. It  is  so  held  in  Buse  t.  Russell, 
86  Mo.  211,  and  Naylor  v.  Cox,  supra.  It 
makes  no  dUference  in  principle  that  the 
Islands  in  these  cases  had  been  surveyed 
and  disposed  of  by  the  United  States.  The 
riparian  ownn:  would  not  talie  the  accretion, 
for  the  reason  that  It  was  not  added  to  bis 
own  land.  Pole  island  sprang  up  In  the 
midst  of  the  stream,  far  enough  ftom  the 
shores  which  bounded  plaintUTs  land,  to  ad- 
mit, at  times,  of  the  passage  of  boats  be- 
tween It  and  the  shore.  The  banks  of  the 
island  and  that  of  the  north  shore  of  the 
river  aft^^ards  united  by  accretions  formed 
by  the  washing  of  the  waters,  and  platntiff 
was  only  entitled  to  such  part  thereof  as 
was  formed  upon  his  land.  Buse  v.  Rus- 
sell, supra;  Naylor  ▼.  Oox,  supra.  If  the 
waters  of  a  navigable  river  or  lake  recede 
gradually  and  insensibly,  the  derelict  land 
belongs  to  the  riparian  proprietors,  and  their 
boimdarles  change,  as  the  waters  recede. 
This  is  on  the  same  principle  as  that  under 
which  they  take  by  accretlona  The  reces- 
sion must  be  gradual  and  Imperceptible.  In 
case  the  river,  from  storm,  flood,  or  other 
cause,  entirely  forsakes  its  channel,  and 
forms  a  new  <Mie,  tbe  boundary  lines  remain 
unchanged.  Ang.  Water  Courses,  {  58;  Ne. 
braska  v.  Iowa,  143  U.  S.  359,  12  Sup.  Ct 
Rep.  396;  Rees  v.  McDanlel,  sninra,  and 
cases  cited.  The  change  of  the  channel  of 
the  river  in  this  case  was  of  such  a  charac- 
ter, and  plaintiff  had  no  claim  to  the  re- 
licted  land  caused  thereby.  The  boundary 
of  his  land  remained  at  the  wato'  line  of 
the  old  channel. 

The  claim  Is  now  made  that.  Inasmuch 
as  the  new  channel,  thus  formed  by  avulsion, 
is  at  once  subject  to  the  public  use,  the 
relicted  land  should  of  right  vest  in  the  ripa- 
rian proprietors,  on  the  principle  upon  which 
the  right  to  the  accreUoa  Is  sometimes  placed, 
—that  "as  every  proprietor  whose  land  Is 
thus  bounded  Is  subject  to  loss  by  the  same 
process  which  may  add  to  his  territory, 
and  as  he  Is  without  remedy  for  his  loss 
in  this  way,  be  cannot  be  held  accountable 
for  gain."  New  Orleans  v.  TJ.  8.,  10  Pet 
662,  717;  Jefferls  v.  Land  Co.,  134  U.  8. 
189,  10  Sup.  Ct  Rep.  B1&  It  is  claimed 
that  such  a  rule  would  be  peculiarly  appli- 
cable and  Just  If  applied  to  the  Missouri 
river,  which,  from  its  tortuous  course,  the 
rapidity  of  Its  current  and  the  character  of 
Its  aoU,  is  so  subject  to  such  sudden  Changes. 


Sveh  a  rule  could  not  be  Justly  applied, 
for  the  nason  that  in  most  cases  the  one 
who  loses  his  land  hj  the  avulsion  woold 
gain  nothing  by  the  reliction,  and  the  one 
who  woold  gain  by  the  rellctioii  would  lose 
nothing  by  the  avulsion.  Notwithstanding 
the  character  of  the  Missouri  river  and  that 
of  the  soil  through  whldi  It  flows,  it  is  held 
that  the  principle  applying  to  accretions  and 
relictiofis  in  other  streams  apply  also  to  It 
Jefferls  v.  land  Co.,  supra;  Nebraslui  v. 
Iowa,  supra.  The  general  rule  seems  to  be 
the  only  oaa  the  courts  can  Justly  a^ly.  In 
view  of  the  more  rapid  formations  of  new 
land  by  accretions  and  relidltMis,  caiused  by 
the  peculiarity  of  the  river  and  of  the  soil, 
the  time  In  whldi  the  formations  are  made, 
If  done  gradually,  imperceptibly,  and  upon 
the  bank,  should  make  less  difference  than 
tat  case  of  rivers  less  subject  to  dianges. 

Again,  it  is  insisted  that  as  the  river  is 
navigable,  the  general  government  alone  has 
the  right  to  the  aoU  beneath  the  waters  In 
the  cbaxmel;  and,  as  the  United  States  con- 
strues its  grants  of  lands  bounded  th»«by 
as  relinquishing  its  title  to  the  center  of 
the  stream,  as  of  lands  on  rivers  that  are 
not  navigable,  such  grants  cany  the  title  of 
the  grantee  to  the  center  of  the  channel, 
subject  only  to  the  rights  of  the  public.  The 
fact  that  the  United  States  relinquished  its 
title  to  the  soil  beneath  the  watw  does  not 
necessarily  imply  that  such  rellnqnlabment 
was  Intended  for  the  braieflt  of  the  grantee 
of  the  adjacent  land.  The  extoit  of  the 
grant  depends  upon  the  law  of  the  state  in 
which  the  land  granted  Is  situate.  In  the  case 
of  Hardin  v.  Jordan,  supra,  it  Is  said  by  the 
supreme  court  of  the  United  States:  "In 
onr  Judgment  the  grants  of  the  govern- 
ment for  lands  bounded  on  streams  and 
other  waters,  without  reservation  or  restric- 
tion of  terms,  are  to  be  construed  as  to 
tb^  effect  according  to  the  law  of  the  state 
In  which  the  lands  lie."  It  is  true  in  that 
case  three  Justices  dissented,  but  all  agreed 
upon  the  foregoing  preposition.  Mr.  Justice 
Brewer,  who  wrote  the  dissenting  opinion, 
quoted  approvingly  from  the  opinion  of  Mr. 
Justice  Blatchford  in  St  Louis  v.  Ruts,  11 
Sup.  Ot  Rep.  337,  as  follows:  "The  ques- 
tion as  to  whether  the  fee  of  the  plaintiff, 
as  a  riparian  proprietor  on  the  Mississippi 
river,  extends  to  the  middle  thread  of  the 
stream,  or  only  to  the  water's  edge,  is  a 
question  in  regard  to  a  rule  of  property, 
which  is  governed  by  the  local  laws  ot 
Illinois."  As  has  been  seen,  under  the  deci- 
sions of  this  court  the  riparian  owner  took 
title  only  to  the  water's  edge,  and  tbe  grant 
of  Itie  United  States  carried  his  title  no 
further.  In  the  case  of  Barney  ▼.  Keokuk, 
94  U.  a  824,  it  is  said:  "If  the  states 
choose  to  resign  to  the  riparian  proprietor 
rights  which  properly  belong  to  them  in 
their  sovereign  capacity,  it  is  not  for  oth- 
ers to  raise  objection."  This  declaration  was 
cited  with  approval  in  Packer  v.  Bird,  supra. 
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and  St  LotdB  v.  Ruts,  supra.  It  Is  appar- 
«nt  from  tbese  dedslons  that,  wben  the 
Cnlted  States  rellnquiahed  Its  rights  to  the 
!mU  under  the  waters  of  the  Missouri  rlTer, 
it  was  Intended  that  the  states,  in  their 
-sovereign  capacity,  should  succeed  to  all  die 
ri^ts  00  relinquished.  We  are  not  aware 
of  any  legislation  in  this  state  disposing 
-of  the  land  und»  the  waters  of  its  naviga- 
ble rivers  or  of  rellcted  land  friKn  suddoi 
'duuigee  in  the  channeL  Whether  those 
whose  lands  have  heeai  taken  by  changes  at 
the  bed  of  the  rivers  should  be  compensated 
from  the  relicted  lands  is  a  question  for  Uie 
determinatk»  «f  tlM  ItuJslsllrri  d^wrtment 
of.  the  state.  We  can  only  say  now  that 
the  ownership  of  land  in  this  state  is  subject 
to  such  changes  as  may  be  wrought  by  the 
natoral  actlmi  of  the  waters  of  the  navi- 
gable llv«n  IQNHl  it. 

Plaintlfl  daims  that  he  was  entitled  to 
recover  a  portion  of  the  land  sued  for  on 
acconnt  of  a  prior  possession,  thou^  nel- 
thw  party  diowed  title  in  himself.  That 
-question  was  faiiiy  submitted,  under  the  fol- 
lowing instruction:  "(6)  If  tike  plalntifF  or 
liis  lessor  was  in  poaseiwlon  of  any  porttcm 
-of  the  land  In  controveisy,  by  ha-vlng  the 
aame  fenced  as  a  pasture,  and  the  d^eodant 
jifterwards,  while  the  same  was  so  fenced, 
-eutered  uiwn  the  same  -without  plaintiff's 
cooaeat,  then  plaintiff  will  be  mtltled  to 
x«ooTer  without  proving  any  farther  title 
than  prior  possession;  and,  if  the  evidence 
iu  the  case  identifies  -with  such  degree  of 
-certainty  any  lands  in  plaintiff's  petition  de- 
acrlbed  as  were  in  the  possession  of  the 
])laintifl  or  his  leasor,  and  of  which  defoid- 
ant  took  posseesion  -without  plaintiff's  con- 
sent, the  plaintiff  would  be  entitled  to  re- 
-cover  so  much  of  the  land  as  his  evld^ice 
«bow8  plaintiff  or  his  leasor  was  in  pos- 
-sesslMi  ot,  and  that  the  defendant  entered 
and  held  against  him."  The  case  was  tried 
substantially  according  to  the  views  herein 
expressed,  and  the  Judgment  is  affirmed. 
All  omcur,  exo^t  BRACE,  JT.,  who  dissents, 
-and  BARGLAT,  J.,  wlio  expresses  no  opinion. 

BHACB:,  J.,  (dissenting.)  1.  Obe  Missouri 
river  is  the  boundary  between  the  states  of 
Missouri  and  Nebraska.  It  Is  well  settled 
"that  where  a  stream  which  is  a  boundary 
from  any  cause  soddenly  abandons.  Its  <^ 
and  seelcs  a  new,  bed,  ea<^  change  of  nhnnnoi 
works  no  change  of  boundary;  and  that  the 
boondary  remains  as  it  was  in  the  center  of 
the  old  dunnel,  alHtoo^  no  water  may  be 
flowing  ttierdn."  Nebraska  v.  Iowa,  143  U. 
&  368, 12  Sup.  Ct  Bep.  386.  The  word  "dian- 
nd,"  as  applied  here  to  the  Missouri  river, 
means  the  bed  in  wUcfa  the  main  stream  of 
the  river  flowed,  rather  than  the  deep  water 
of  the  stream  as  followed  in  navigation. 
Black,  Law  Diet  p.  183;  DnnUeth  &  D. 
Bridge  Co.  v.  County  of  Dubuque,  55  Iowa, 
558,  8  N.  W.  Bep.  443.  Beck,  J.,  hi  delivering 
the  opinion  of  the  court  in  the  case  dted. 


says:  "The  word  is  used  in  its  priuiair  mean 
ing,  above  indicated,  to  describe  the  course 
and  place  of  streams  that  have  ceased  to 
flow,  and  designate  new  beds  of  rivers,  which 
owe  their  existence  either  to  natural  or  artifi- 
cial causes.  The  geographer  speaks  of  the 
channels  of  ancdent  rivers  in  which  no  water 
flows.  Great  floods  or  the  Industry  of  men 
sometimes  change  the  course  of  streams  by 
opening  new  channels.  When  the  word  is 
thus  used,  it  means  the  bed  of  the  river  from 
bank  to  bank."  Some  of  his  subsequent  re- 
marks in  regard  to  the  channel  of  the  Missis- 
sippi river,  of  which  he  was  treating,  apply 
with  more  force  to  the  Missouri.  After  not- 
ing that  the  main  river  is  always  readily  dis- 
tinguished, he  says:  "Tlie  course  of  naviga- 
tion follows  the  deepest  water.  This  Is  some- 
times on  one  side  of  the  river,  and  very  near 
the  shore,  and  sometimes  on  the  other.  Some- 
times it  is  at  right  angles  -with  the  currmt 
and  not  nnfrequently  the  navigator,  in  de- 
scending the  river,  must  direct  his  vessel 
against  the  current  in  order  to  keep  in  the 
deepest  water.  Changes  are  continually  occur- 
ring in  the  line  of  deep  water  followed  by  the 
vessels,  caused  by  the  shifting  nature  of  the 
sand  bars  everywhere  found  in  the  river.  The 
oouise  of  navlgatimi  which  follows  what  boat- 
men call  the  'channel'  is  extremely  sinuous. 
and  often  diangUig,  and  is  unknown  exoept 
to  experienced  navigators.  On  the  other  hand, 
tba  bed  of  the  main  river,  designated  by  the 
word  'channd,'  used  in  its  primary  soise, 
is  the  great  body  of  -waiter  flowing  down 
the  stream.  •  •  •  It  cannot  be  posedble 
that  congress  and  the  people  of  the  state,  in 
describing  its  boundary,  used  the  word  'chan- 
nel' to  describe  the  sinuous,  obscure,  and 
changing  line  of  navigation,  rather  than  the 
broad  and  distinctly  defined  bed  of  the  main 
river.  Hie  center  of  this  river-bed  channel 
may  be  readily  determined,  while  the  center 
of  the  navigable  channel  often  could  not  be 
kno-wn  -tvith  certainty.  Tiie  first  is  a  fit 
boundary  line  of  a  state;  the  second  cannot 
be."  It  seems  to  be  accepted  law  tliat  when 
a  river.Buddenly  changes  its  course  or  deserts 
the  original  channel,  "the  boundary  remains 
in  the  middle  of  the  deserted  bed."  Butte- 
nuth  V.  Bridge  Co.,  123  m.  535,  17  N.  B.  Bep. 
438;  St  Louis  V.  RutE,  138  U.  S.  245, 11  Sup. 
Ct  Bep.  337.  And  in  the  case  in  hand,  it 
cannot  be  doubted  that  the  boundary  Une  be- 
tween the  two  states  at  the  i>laoe  in  contro- 
versy is  a  line  equidistant  from  the  wdl-de- 
flned  shores  of  the  stream  at  the  time  of  the 
cut-off;  and  as  aU  the  land  sued  for  Is  north 
of  that  line,  and  next  to  the  Missouri  shore, 
all  of  it  is  within  the  boxmdaries  and  Jurisdic- 
tion of  the  state  of  Missouri. 

2.  The  next  inquiry  in  order  is,  what  land 
did  plaintiff's  grantors  acquire  from  the  gov- 
ernment under  thdr  grant  of  the  fractional 
section  quarters,  bordering  on  the  Missouri 
shore  of  the  river?  These  subdivisions  on 
the  side  next  to  the  river  all  have  a  com- 
mon meandering  Une  designating  the  river 
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Bhore.  In  the  recent  case  of  HarcUn  y.  Jor- 
dan, 140  U.  S.  371,  H  Sup.  Ct  Hep.  808,  838, 
Mr.  Justice  Bradley,  in  dellvering  the  oi^- 
lon  of  the  conrt,  says,  in  regard  to  saeb 
lines:  "^t  lias  bem  the  practlee  of  the  gov^ 
eminent  from  its  origin,  in  dlepotdng  of  the 
pabllc  lands,  to  measore  the  price  to  be  paid 
for  them  by  ffie  quantity  of  upland  granteel, 
no  chaarge  being  made  for  lands  under  the 
bed  of  the  stream  or  other  body  of  water. 
The  meander  Baes  run  along  or  neer  the 
margin  of  such  waters  are  run  for  the  pur- 
pose of  ascertaining  the  exact  quantity  of 
the  uploii'i  to  bf  charged  for,  and  not  fbr  the 
purpose  of  Umlting  the  title  of  the  grantee 
to  such  meaifder  Ifnes.  It  has  frequently 
been  held  both  by  the  federal  and  state 
courts  that  such  meander  Ifnes  are  Intended 
for  the  purpose  of  bounding  and  alrattlng 
the  lands  granted  upon  the  waters  whose 
margins  are  thus  meandered,  and  that  the 
waters  themselves  constitute  the  real  bound- 
ary. Railroad  Co.  v.  Schnrmeir,  7  Wall. 
272;  Jefferls  v.  Land  Co.,  134  U.  S.  178, 
10  Sup.  Ct  Rep.  518;  Mlddleton  v.  Prttchard. 
3  Scam.  510;  Trustees  t.  Haven,  5  Gflman, 
548,  558;  Houdc  v.  Yates,  8B  lU.  170;  FnUer 
V.  Dauphin,  124  111.  542,  16  N.  E.  Rep.  917; 
Boorman  v.  Sunnuchs,  4S  Wis.  283;  Boom 
Co.  T.  Adams,  44  Mich.  403,  6  N.  W.  Rep. 
867;  ante  v.  Fisher,  65  Mich.  48,  81  N.  W. 
Hep.  614;  RMgway  v.  Ludlow,  58  Ind.  24»; 
Kraut  T.  Crawford,  18  Iowa,  640;  Por^th 
r.  Smale,  7  Biss.  261;  Rev.  St  U.  S.  {{  23%, 
2806.  •  *  'It  has  never  been  held  that 
the  lands  under  water  in  front  of  such  grants 
are  reserved  to  the  United  States,  or  that 
they  can  be  afterwards  granted  out  to  other 
persons  to  the-  Injury  of  the  original  gran- 
tees. •  •  •  With  reganJ  to  grants  <rf  the 
government  fOr  lands  bordering  en  tide 
water,  it  has  been  distinctly  settled  that  they 
only  extend  to  high-water  marK,  and  that 
the  title  to  the  shore  and  lands  under  water 
in  front  of  lands  so  granted  inures  to  the 
state  within  which  they  are  ^tnated,  if  a 
sCate  has  been  organized  and  established 
there.  Such  title  to  the  shore  and-  lands 
onder  water  is  regarded  as  Incidental  to  the 
sovereignty  of  the  state,  a  portion  of  th» 
royalties  belonging  thereto,  and  h'eld  in  trust 
for  the  public  purposes  of  navigation  and 
fishery,  and  cannot  be  retahied  or  granted 
ont  to  individuals  by  the  United  States.  Pol- 
lar9  T.  Hagan,  3  How.  212;  Goodtlfle  T. 
Kibbe,  9  How.  471;  Webber  v.  Commlsston- 
ers,  18  WalL  57.  •  •  •  This  right  of  the 
states  to  regulate  and  control  the  diores  of 
tide  waters  and  the  land  under  them  is  the 
same  as  that  whidi  is  exercised  by  tlie  crown 
of  England.  In  this  country  the  same  nde 
has  been  ertended  to  our  gr^eat  navlgaUe 
lakes,  which  are  treated  as  inland  seas,  and 
also  in  some  of  tiie  states  to  navigable  rivers, 
as  the  Miaais^ppI,  the  Mlsseutl,  the  Ohio, 
and  in  FenaeT-lvania  to  all  the  permanent 
rlners  of  the  state;  but  it  depends  on  tiie 
law  of  each  state  to  wlwt  waters  and  to 


what  extent  tMs  prerogative  ot  the  state- 
shall  be  exercised.  In  the  case  of  Barney  r. 
Keokuk,  04  U.  S.  824,  w«  heiA  that  it  is. 
for  the  several  states  themselves  to  deter- 
mine this  question,  and,  if  the^  Aooae  to 
rMdgm  to  the  riparian  proprtetor  rights  wiAA 
properly  I)el»ng  te  them  In  tbsir  aover^ga 
capoettT.  it  Is  not  ior  others  to  raise  objee^ 
tlons.  •  *  •  Tho  same  view  wa»  taken  ii> 
quite  a  raosnt  case  wMi  regard  to  tlHes  od 
the  Sacramento  river,  under  the  law  of  Col- 
HComia.  Packer  v.  Bird,  187  U.  8.  661,  II 
Sup.  Ct  Riep.  210.  Ob  the  eimt  side  of  the 
Mississippi,  in,  the  states  of  IHUneis  and  Mts- 
Blnippi,  a  different  doctrtae  prevafls,  and  li» 
those  states  it  is  held  19iat  th&  title  of  tb<>^ 
rlpsciwi  proprietoF  extends  to  the  middle  of 
the  cnrrent  in  coBfomlty  to  the  rale  of  the 
comaion  law;  that  the  beds  of  an  streams 
above  the  flow  of  the  tldej  whether  aetnally 
navigable  or  aot,  belong  to  the  proprietors  of 
the  adjoining  Umds.  Mlddleton  v.  Prltchard 
8  Scaoo.  510;  Morgan  v.  Reading,  3  SB>e<Ie»' 
&  M.  SaS;  St  Louis  v.  Ruts,  138  V.  &  226. 
U.  Sop.  Gt  Sep.  387.  In  the  one  case,  that 
of  lowot  the  government  grant  was  held  tO' 
extend  only  to  higl^wkter  mark;  tn  the  other 
cases,  of  IHlnnls  and  Mtstdsslppl,  Mr  was  heltf 
to  ex:tend  to-  the  center  of  the  stream;  be- 
ing governed  in  both  cases  by  the  re^>ectlve 
laws  of  the  states  affecting  grants  of  lantf 
berderfaig  on  the  river.  In  one  case  the 
•tate,  by-  its  general  law,  does  not  allow  the 
grant  to  innre  to  the  Indivldaal  further  than 
to  the  water's  edge,  reserving  to  itself  the- 
ownership  and  control  erf  «he,  river  bed: 
tn  the  other  cases  the  states  allow  the  futt 
common-law  effect  of  the  grant  to  Innre  to 
the  grantee,  reserving  to  themselves  only 
those  rights  of  eminent  domain  orer  the 
waters  and  the  land  covered  thereby  which 
are  hiseparable  from  sovereignty.  As  vra» 
well  said  by  the  supreme  court  of  Illinois 
in  Mlddleton  v.  Pritchnrd,  sopra:  "Where 
the  government  has  not  reserved  any  right 
or  interest  that  might  pass  by  the  grant,  nor 
dose  any  act  shewing  an  Intention  of  reserva- 
tion, such  as  platting  or  surveymg,  we  must 
construe  its  grant  most  favorably  for  the 
grantee,  and  that  it  intended  all  that  might 
pass  by  it  What  wiU  pass,  then,  by  a 
grant  bounded  by  a  stream  of  water7  At 
common  law  this  depended  upon  the  char- 
acter of  the  stream  or  water.  If  It  were  » 
ntfvlgaUe  stream  or  water,  the  riparisn  pro- 
prietor extended  only  to  high-water  maiii. 
If  It  vrere  a  stream  not  navigaMe,  the  rights 
of  the  riparian  owner  ext^ided  to  the  center 
thread  of  the  current  At  conmon  law  onljr 
arms  of  the  sea  and  streams  where  the  tide 
ebbff  and  flows  are  deemed  navigable. 
Streams  above  tide  water,  although  naviga- 
ble in  fact  at  all  times  or  in  fre^ets,  were 
not  deemed  navigable  In  law.  Tt>  these, 
riparian  proprietors,  bounded  on  or  1^  *he 
river,  could  acquire  exclusive  ownership  in 
the  soil,  water,  and  fishery  to  the  middle 
thread  of  the  current,  subject,  however,  to 
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th«  public  eaaement  vt  narl^&Hoa;  and  tbis 
Ixttee,  Caumcellor  Kent  aays,  bears  a  per- 
fect resembbmce  to  pnibUc  Ugbw&ya.  Tbe 
'Oonaequenoe  of  this  doctrine  it  diat  all  craatB 
bounded  en  a  tlTcr  not  navigaUe  at  cosamon 
law  entttle  tiiB  grajitee  to  all  islands  Ijtag  be- 
tween the  Btniniand  and  the  center  thread 
<ti  tha  current;  aad  we  feel  bonad  «o  to  con- 
stme  grants  by  the  government  aeeovding 
to  the  principles  of  tbe  eonunon  law,  milesB 
the  goTemmoit  Ixas  dose  aome  act  to  qiiall- 
ty  or  exdiide  the  right.  The  United  States 
have  not  r^ealed  tlie  comm<Hi  law  as  to 
their  intetpretatiaB  of  their  own  gnmti,  nor 
explained  what  Interpietatloa  «r  limittatlaa 
aboukl  be  given  or  imposed  upon  the  terms 
«f  the  ordinal?  coEBveyanees  which  they  tUK, 
«zcept  in  special  instaiioes;  bnt  titese  a«« 
left  to  the  prindples  of  law  and  rules  adopt- 
ed by  each  local  gOTemment  where  the  land 
may  lie.  We  have  adopted  the  common 
law,  and  must  therefore  apply  its  prlnciplea 
to  tbe  Interpretation  of  their  grant'  Tlieaa 
views  are  referred  to  with  strong  approval 
by  Chancellor  Kent  in  a  note  to  -Ow  thlx4 
v<dmBe  of  Us  Gomraentaiies,  p.  427,  Mi  Bd., 
<beiiig  the  last  edition  imder  liis  own  super- 
vision.)" Ko  words  of  ones  could  add  to  tiie 
force  or  lucidity  of  this  statement  of  the  law 
on  this  qnestion,  appltcal)le  as  well  to  MIb- 
flouri  as  Illinois;  for  we  also  have  adopted 
the  ooraaMXt  law.  and  must  apply  Us  pria- 
dples. 

As  was  said  ^  tbe  supreme  oonrt  at  Mich- 
igan in  the  recent  case  of  Butler  v.  Bnllioad 
€»..  48  Ji.  W.  Rep.  669:  "This  rule  applUs 
to  gmnte  by  the  UnitBd  States  government, 
as  w^  as  to  grante  by  individuals.  Tlie 
legal  maxim  must  liere  be  l)orBe  in  mind 
that  all  gEants  must  be  ceastsrued  mest 
strongly  against  the  grantsra  To  this  nocdm 
the  government  forms  no  esceptioa.  Reser^ 
vation  caanot  be  imi^ed.  ..Whea,  therefore, 
tiae  goverooieKt  has  surveyed  its  lands 
aloag  the  bacai.  of  a  river,  and  has  sold  and 
«onveyed  eacb.  laad  by  gev«nunait  snbdi- 
vlsioBS,  its  patent  conveys  the  title  to  all 
islands  lying  between  the  meander  line  and 
the  middle  thread  of  the  river.  uni«as  pre- 
vious to  such  patent  it  has  surveyed  saob 
Islands  aa  governmental  subdivifAons,  or  ex- 
pressly reserves  them  when  not  surveyed." 
VTebber  v.  Boom  Co..  62  Mich.  626,  SO  N. 
W.  Bepi  460;  Metcber  v.  Boom  Oa,  51  liaoh. 
277.  16  N.  W;  Bap.  645;  Gramger  v.  Avery, 
ei  Me.  202;  /ones  v.  Soulard,  24  How.  41; 
Middloton  v.  Prltchard,  supra;  OiandoB  v. 
Mack,  77  Wis.  573.  46  N.  W.  Hep.  SOS;  Kail- 
road  COb  t.  Sehormelr,  supra;  JeSerls  v. 
Land  Co,  134  U.  S.  178,  10  Sup.  Gt  Bep. 
518.  And  "U  is  laid  down  by  all  the  authori- 
ties that,  if  an  island  ar  dry  land  forma 
upon  that  part  of  the  bad  of  the  river  which 
U  owned  in  fee  by  the  riparian  proprietor, 
the  same  is  tlie  property  «f  sack  riparian 
proprietor.  Bis  retains  the  title  to  the  land 
previoualy  owned  by  him  wlfii  the  new  de- 
posits  thereon."    St  Louis  v.  But^  138  U. 


8  2451,  11  6np.  Ot  Bep.  837,  loc  dt  These 
recent  aodMritles  reader  unnecessary  a  re- 
view of  the  many  cases  in  which  this  qaes- 
tioa  has  lieen  discussed,  and  cteariy  and  sai- 
isfaretorily  answer  Out  qaeetion  prnpoonded 
at  the  beginning  of  tills  paragiafb,— that  the 
plnlntifTs  grantoBi  aoQuired.  from  the  gov- 
ei-nment,  title  to  the  middle  of  the  thread  of 
the  Missouri  river  opposite  their  surveyed 
riparian  lands,  wMch,  according  to  the  evi- 
dence, covers  all  the  land  sued  for,  and 
which  plointiS  ought  to  recover,  except  as 
to  so  much  thereof  as  the  defendant  may 
have  acqidred  title  l>y  adverse  possession. 
The  rule  gevemlng  tuich  adverse  possession 
would,  ef  eoutse,  be  the  same  as  to  the  sur- 
veyed lands. 

3.  It  will  not  be  necessary  to  notice  the 
instructions  in  detaU  or  at  lengiih.  The  case 
was  evidently  tiled  upon  tbe  theory,  I>n>adly 
stated  in  the  beadnote  to  the  cose  of  Beaso* 
V.  Horrow,  61  Mo.  345^  "that,  under  the  acts 
of  congress  and  the  dedsicms  of  the  United 
States  supreme  oourt,  the  ancient  dootriae 
distingulshiBg  navigable  and  nonnavlgaUe 
rivers  by  their  position  aliove  or  below  tide 
water  Is  done  away  with;  and  the  Mlssoaii 
river  is  a  navigable  stream,  and  liencev  as  la 
other  oases  of  navigable  rivers,  the  proprie- 
tor of  lands  on  its  banks  ovnis  only  to  the 
waters  edge."  The  dedsion  in  Oiis  case  was 
rendered  in  1879.  It  wocdd  not  be  profitable 
now  to  determine  whether  or  not  Uie  deduc- 
tion there  drawn  was  warranted  by  the 
earlier  decisioas  of  tbe  snpreme  coait  of  die 
United  States.  It  is  evident,  however,  from 
the  reading  of  the  oase,  that  tliis  canolusUm 
was  readied  in  deference  to  what  was  tlien 
supposed  by  tiie  court  to  be  the  doctrine  of 
tbe  United  States  aapreme  oourt  upon  the 
subject,— a  doctrine  which,  if  ever,  is  now 
no  longer  maintained  by  that  court,  ax  Is 
evidenced  by  the  most  recent  decisions  of 
that  tribunal  hereinbefore  dted.  With  tUs 
Idea  eliminated,  it  is  Impoeslble  to  see  now 
iwon  wiiat  prtodple  the  ti^ts  of  ripariaa 
proprietors  upon  the  abacus  ot  tbe  Mlssooit 
oan  be  governed  etiier  than  upon  the  doc- 
ti-ine  of  the  common  law.  appiicabte  to  aH 
fresh-water  streams,  made  the  law  of  tbdB 
state  by  statute^  and  by  whldi  such  pn»- 
prietor  owns  to  the  middle  of  the  tliread  of 
the  stream,  subjeot  to  tbe  right  of  pufaUo 
navigatian  seeored  by  acta  of  congress.  This 
wholesome  doctrine,  so  ably  maintained  by 
the  supreme  court  of  nUnois  in  ItliddletoB  r. 
Ftltcliard,  sapra,  which  oommended  Itsdf  so 
strongly  to  the  mind  of  Chancellor  Kent, 
and  wiiich  lias  now  teeelved  ttie  sanction  of 
the  supreme  court  of  tlte  United  States  in 
Hardin  v.  Jordan,  aapna,  ought  to  become 
tbe  settled  law  of  this  state^  as  tending  to 
tile  repose  ot  Qte  titles  of  Its  dtizeos  to 
lands  bordering  oa  its  streams,  and  to  a 
definite  aod  eosii^y  asoertained  location  of 
their  boundaries.  Tbe  Missouri  river  is  isk- 
portant  to  the  state  only  as  a  public  hl|^ 
way,  aiid,  ao  long  as  the  law  is  maintained 
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that  makes  It  such,  no  public  right,  state  or 
national,  will  be  Impinged  In  subjecting  Ita 
bed  to  the  staple  and  well-miderstood  role 
of  the  oommon  law  defining  the  boondarles 
of  Its  riparian  proprietors.  Tbe  jadgment, 
In  my  oidnlon,  ought  to  be  reversed,  and  the 
canse  remanded  for  a  new  trial  In  accord- 
ance with  tbese  vlewa. 


GOLB  et  al.  t.  WARNBR  at  ox. 
(Supreme  Court  of  Tennessee.     July  28,  1893.) 

LlEKS— ElZECUTIOS  Of  BAIL  BOND. 

The  execution  of  a  bail  bond  creates  no 
lien  on  the  land  of  the  obligors. 

Appeal  from  chancery  oourt,  Carroll  coun- 
ty; A.  Hawkins,  Qiancellor. 

Action  by  J.  T.  Cole  and  Cook  &  Bern- 
helm  against  W.  E.  Warner  and  wife  to  fore- 
close a  mortgage,  and  bill  by  W.  H.  Oallo- 
way  against  such  plalntUCs  and  defendants 
to  establish  title  to  the  land  described  In  such 
mortgage,  and  for  possession.  By  order  of 
the  court,  the  two  oases  were  consolidated, 
and  tried  together.  From  a  decree  in  favw 
of  Galloway,  Cook  &  Bemheim  appeal.  Re- 
versed. 

H.  0.  Towns  and  Camthera  &  Mallory,  for 
appellants.  J.  R.  Hawkins  and  H.  N.  Hawk- 
Ins,  for  appdiee. 

MoALlSTHR,  J.  rbe  only  questloQ  present- 
ed for  decision  in  tills  case  is  whether  the  eze- 
outlon  of  a  t>ail  bond  creates  a  lien  on  the 
land  of  the  obligors.  The  question  arises  In 
a  contest  between  the  mortgagee  of  the  land 
and  a  purchaser  of  the  land  at  a  judicial  sale, 
had  in  pursuance  of  a  judgment  upon  the  foi> 
felted  boll  bond.  The  facts  presenting  the 
question  are  these,  to  wit:  Warner  was  the 
owner  of  a  lot  of  ground  in  the  town  ot 
Trezevant,  in  Carroll  county.  On  the  13th 
April,  1886,  the  sheriff  of  Oarr(dl  county  ar- 
rested one  liuke  Warner  upon  a  capias  is- 
sued from  the  circuit  court  of  said  county  for 
the  offense  of  malicious  shooting;  and  upon 
said  day  the  dieriff  accepted  from  the  pris- 
oner, the  said  Luke  Warner,  a  bail  bond  in 
the  sum  of  $500,  with  W.  B.  Warner,  the 
owner  of  this  land,  as  surety,  conditioned  for 
the  appeamnce  of  said  Luke  Warner  at  the 
next  term  of  the  circuit  court  of  said  county 
to  answer  for  said  offense.  The  b<md  was 
duly  returned  by  the  sheriff  to  the  next  suo- 
oeeding  term  of  said  court,  and  <m  the  5th 
May,  1886,  during  said  first  term,  a  forfeiture 
for  nonappearance  was  taken  against  the  aald 
Luke  Warner  and  his  surety,  the  said  W.  B. 
Warner,  on  said  bond,  for  the  sum  of  $500. 
At  the  September  term  of  snid  court  In  lo68, 
said  judgment  nisi  waa  mode  final.  On  the 
22d  June,  1889,  an  execution  Issued  on  said 
judgment  which  came  to  the  hands  of  the 

sheriff,  who  on  the day  of ,  1889, 

levied  the  same  on  this  land.    The  land  waa 


sold  on  the  6th  June,  1890,  for  fbe  satisfac- 
tion of  said  judgment,  and  the  same  was 
struck  off  to  P.  A.  HoUingnest,  who  after^ 
wasds  directed  that  the  deed  be  made  to 
the  complainant  W.  H.  Oalloway,  whldi  was 
flocordlngly  done.  It  was  In  this  way  that 
Oalloway  acquired  his  title  to  this  land, 
which  he  now  claims  is  superior  to  that  of 
Cook  &  Bemheim.  Tlie  latter  firm  acquired 
their  title  in  the  manner  fcdlowing:  It  ap- 
pears from  the  record  that  after  the  execu- 
tion of  the  boll  bond  by  Luke  and  W.  E. 
Warner,  which,  it  will  be  remembered  was 
on  the  13th  April,  1886,  the  said  W.  B.  War- 
ner and  wife,  <m  April  29,  1886,  executed  to 
J.  T.  Cole  a  mortgage  on  said  land  to  secure 
an  Indebtedness  of  $250  doe  to  Cole.  At  a 
subsequent  date.  Cole  transferred  said  indebt- 
edness to  Cook  &  Bemheim,  mercliants  ot 
New  York.  It  farther  appears  that  on  the 
28th  May,  1891,  Cole  and  Cook  &  Bemheim 
filed  their  bill  to  foreclose  the  mortgage  in 
the  chancery  court  at  Huntingdon,  ai^nst 
Warner  and  wife.  At  the  February  term  ot 
said  court,  1892,  the  said  Galloway  presented 
a  petition  in  said  cause,  In  which  he  set 
forth  his  title  to  said  land  by  virtue  of  the 
iflieriff's  deed  made  to  him  under  the  for- 
feiture proceedings  in  the  circuit  court  of  Oar- 
roll  county  against  Luke  Warner  and  his 
surety,  the  said  W.  B.  Warner.  The  chan- 
cdlor  ordered  that  said  petition  be  filed  in  the 
nature  of  an  original  bill,  and  that  the  same 
be  consolidated  with  the  case  of  J.  T.  Cole 
et  aL  V.  W.  B.  Warner  et  al.  On  the  hear*^ 
Ing  the  chancellor  decreed  that  the  state,  by 
virtue  of  the  execution  to  it  of  the  ball  bond, 
acquired  a  lien  upon  said  land,  and  tiiat  W. 
H.  Galloway,  by  virtue  of  the  circuit  court 
proceedings,  sale,  and  sheriff's  deed,  acquire<l 
a  superior  right  to  said  land,  and  was  entitled 
to  the  possession  of  it  Cook  &  Bemuelni 
appealed,  and  have  assigned  errois.  Tlie 
validity  of  the  judgment  pronounced  by  the 
droult  court  on  the  forfeited  bail  bond  is 
challenged  upon  several  grounds,  to  wit: 

First  because  judgment  final  was  taken 
against  all  the  parties  to  said  bond,  without 
dismissing  as  to  Luke  Warner,  or  causIng^ 
two  writs  of  scl.  fa.  to  be  returned,  as  to  hlni^ 
"Not  found."  Complainant  dtes  section  6009, 
MIU  &  V.  Code,  vis.:  "When  two  sd.  fas. 
have  been  returned  not  found  by  the  proper 
ollloer  of  the  county  in  which  the  undertak- 
ing was  entered  into,  such  retams  are  equiva- 
lent to  a  personal  service,  and  judgment  may 
be  made  absolute."  Wash  v.  State,  3  Cold. 
91;  Brewer  v.  State,  6  Lea,  199. 

It  is  next  objected  that  the  lien  of  the  judg- 
ment if  valid,  was  lost  by  the  failure  to  take 
oat  exeoutioD  and  sell  tlie  lot  within  12 
mmiths  from  Its  rendltlcm.  Code,  {  3694.  It 
Is  mmeoessary  to  notice  the  Infirmities  point- 
ed out  in  the  circuit  court  proceedings,  since 
It  was  stated  in  argument  by  oounsd  for  com- 
plainant Galloway  that  he  did  not  rest  his 
case  upon  the  lien  acquired  by  the  Judgment, 
levy,  and  sale  of  the  property,  but  upon  tha- 
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Uen  in  faror  of  the  state  that  attaches  to  the 
execatl<«  of  a  baU  bond.  No  statute  of  this 
state,  nor  any  adjudication  of  this  court,  sus- 
taining the  claim  to  such  a  lien,  has  been 
dted  by  counsel  in  argument,  nor  have  we 
betsa  able  to  find  such  authority  for  it.  It  Is 
wdl  settled  that  a  recognizance  entered  into 
In  a  ooort  of  record  creates  a  direct  and  spe- 
dflc  Uen  npon  the  lands  owned  by  the  oognl- 
tata  at  the  time  of  Its  acknowledgment,  and 
situated  In  the  county  where  the  recogni- 
zanoe  is  taken.  State  v.  Miller,  It  Lea,  620; 
State  T.  Winn.  3  Sneed,  393;  Pus^  v.  State, 
2  Head,  228.  There  is  no  room,  however, 
for  the  api^catlon  of  the  rule  governing  the 
reoognlxance  to  the  case  of  the  ordinary  bail 
bmad,  for  there  Is  a  marked  difference  be- 
tween the  two  kinds  of  undertaking.  The 
principal  difference  between  the  two  forms  of 
obllgati<Hi  lies  In  the  fact  that  a  recognizance 
is  a  matter  of  record,  In  the  nature  of  a  con- 
ditimial  Judgment,  and  is  proceeded  npon  by 
scire  facdas,  while  a  bond  is  but  an  evidaice 
of  debt,  for  the  recovery  of  which  an  action 
must  be  brought  A  ball  bond  is  taken  out 
of  court.  In  vacation,  and  a  recognizance  Is 
taken  in  oi>en  court,  in  which  the  oog^nizon 
confess  Judgment  to  be  levied  on  their  prop- 
erty in  case  the  principal  makes  default  in  his 
appearance.  The  policy  of  our  registration 
laws  negatives  the  Idea  tliat  a  lien  could 
arise  by  the  mere  execution  of  a  ball  bond. 
Instruments  conveying  land,  or  fixing  liens 
cm  land,  must  be  recorded  In  the  county 
where  the  land  lies,  unless  It  lies  partly  In 
two  or  more  counties,  and  then  they  must  be 
registered  In  one  or  the  other.  If  the  in- 
strument embraces  several  tracts  lying  In  dlf- 
fermt  counties,  it  must  be  recorded  in  each 
county.  Mill  &  y.  Code,  i  2843.  Judgments 
and  decrees  of  courts  of  record,  rendered  in 
the  county  of  the  debtor's  residence,  oonstl- 
tnte  a  Ilea  up<Hi  the  debtor's  land  frmn  date 
of  rmditlon,  the  lien  to  be  enforced  within 
12  months  thereafter.  Id.  {  3694.  K  ren- 
dered in  any  other  county  than  that  of  the 
debtor's  residence,  a  copy  of  the  Judgment 
must  be  recorded  in  the  county  where  the 
debtor  resides.  In  wder  for  the  lien  of  the 
judgment  to  atta(di.  Id.  f  8695.  All  these 
provisions,  says  Judge  Freeman  in  State  v. 
Miner,  il  Lea,  620,  "indicate  the  poUcy  of 
our  state  to  be  that  liens  and  charges  on 
lands  Shan  be  evidenced  by  a  record  at  the 
locality  where  they  would  most  naturally  be 
expected  to  be  found,"  eto.  It  would  be  an 
anomaly  in  the  law  if  a  sheriff  or  constaMe 
ooold  take  a  ball  ttond,  and  carry  It  around 
bi  iia  pocket  for  mmths,  with  no  knowledge, 
or  means  of  knowledge,  on  the  part  of  the 
public,  of  Its  existence,  and  thus  create  an 
ambulatory  lien  which  would  override  all 
■absequent  conveyances.  We  hold  that  no 
inch  lien  exists.  It  follows  that  complainant 
Is  entttied  to  a  foreclosure  of  the  mortgage 
on  the  lot  in  controversy,  and  that  the  decree 
at  the  cbanoellor  must  be  reveraed. 


BURNS  V.  ALLEN  et  aL 
(Suprema  Court  of  TenneBsee.     Jnly  28,  1893.) 

DiBINBERITAKCB  Of    FO8THUMODS    CHIU)  —  FaKOI. 
EVIDEKCB— SBTTLBMBNT  IN  F1.VOB  Of  CBIU>— 

What  Cokstitutbs. 

1.  HIU.  &  y.  Code,  <  8033,  provides  that 
"a  child  born  after  the  making  of  a  will,  either 
before  or  after  the  death  of  the  testator,  not 
provided  for  nor  disinterested,  but  only  preter- 
mitted, in  such  will,  and  not  provided  for  by 
settlement  made  by  the  testator  in  his  lifetime, 
shall  succeed  to  the  same  portion  of  the  testa- 
tor's estate  as  If  he  had  died  intestate."  Hdd, 
that  the  disinheritance  of  a  posthumous  child, 
not  provided  for  in  the  will  nor  by  settlement 
in  testator's  lifetime,  cannot  be  shown  by  parol 
evidence  of  testators  intent,  but  miMt  appear 
on  the  face  of  the  will. 

2.  A  testator  and  his  wife  were  divorced 
two  months  prior  to  his  death  and  five  months 
prior  to  the  birth  of  their  child.  After  the  di- 
vorce, testator  made  to  the  wife  a  deed,  which 
recited  that,  whereas  a  divorce  had  been  grant- 
ed, "this  is  in  settlement  of  all  demands  for 
homestead,  alimony,  and  support  of  child;" 
and  vested  in  her  all  the  powers  of  a  feme  sole 
to  dispose  of  the  property  by  will,  deed,  or 
mortgage^  etc.  Heta,  that  such  deed  did  not 
constltnte  snch  settlement  In  favor  of  the  child 
as  is  contemplated  in  MilL  ft  y.  Code,  I  8033, 
which  proviaes  that  a  posthumous  cnifd.  not 
provided  for  nor  disinherited,  but  only  preter- 
mitted in  the  will  of  a  parent,  "and  not  pro- 
vided for  by  settlement  made  by  testator  in  his 
lifetime)"  shall  take  as  if  testator  liad  died  in- 
testate. 

3.  The  decree  of  divorce  settled  on  the 
wife  the  property  conveyed  by  such  deed,  with 
the  reservation  "that  it  should  not  be  con- 
strued, accepted,  or  takoi  in  any  way  to  mili- 
tate against  the  ri^ts  of  the  yet  unborn  child 
of  complainant."  Beld  that,  if  such  deed  was 
Intended  as  a  settlement  on  the  child,  testator 
had  no  power  to  make  it  In  respect  to  the 
proi>erty  described  In  such  decree. 

Appeal  from  chancery  court,  Shelby  coun- 
ty; W,  D.  Beard,  Chancellor. 

Acti<Hi  by  Barney  Bums,  as  guardian  of 
Mattle  Eddlna,  a  minor,  sj^tnst  J.  B.  Allen 
and  another,  to  recover  certain  real  estate. 
From  a  decree  for  plaintiff,  defendants  ap- 
peaL     Affirmed. 

B.  J.  Klmbrough,  3.  P.  Sykes,  and  Jas. 
M.  Greer,  for  ^ppellanta  John  R.  Flippln 
and  O.  P.  M.  Turner,  for  appelleei. 

McALlSTBB,  J.  This  bill  was  filed  in 
the  chancery  court  of  Shdby  county  by  the 
guardian  of  Mattle  Bddlna,  only  child  of 
John  T.  Bddins,  deceased,  against  the  defend- 
ants, who  are  sisters  of  said  Eddins,  to  re- 
cover certain  real  estate  devised  to  the 
latter  under  the  will  of  the  said  John  T. 
Eddins.  The  said  Mattle  Is  the  posthumous 
child  of  John  T.  Eddins,  and  was  bom  in 
March,  1891;  her  father,  the  said  J<dm  T., 
having  died  In  December,  1890.  It  appears 
from  the  record  that  on  the  17tfa  October, 
1890,  the  mother  of  Mattle  Eddins  procured 
a  divorce  from  the  said  John  T.  Eddins  in 
the  circuit  court  of  Shelby  county,  and  ia  the 
decree  certain  real  estate  was  settled  upon 
the  divorced  wife.  It  further  appears  that 
on  the  4th  December,  1890,  the  aald  John 
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T.  Eddlns  made  and  published  hla  last  wiU 
-and  testameot,  In  wblch  be  deviaed  all  of 
Ms  remaintag  pn^erty  to  hia  two  eisten. 
Aa  already  stated,  the  said  Eddine  died  on 
the  17th  Deoember,  1890,  and  the  said 
Mattle  was  bom  In  March  following.  The 
^Ul  is  filed  by  the  guardian  of  die  child,  un- 
der section  3033,  MiO.  &  V.  Code,  which  pro- 
vides, viz.:  "A  cliildboiii  after  the  making  of 
a  -will,  either  before  or  after  the  death  of  the 
testator,  not  provided  for  nor  disinherited, 
but  only  iiretermitted,  In  sudi  will,  and 
not  provided  for  by  settlement  made  lay 
the  testator  in  his  lifetime,  shall  succeed 
to  the  same  portion  of  the  testator's  estate 
as  If  he  had  died  intestate."  This  section 
of  the  Code  -was  taken  from  Hie  act  of  1823, 
{chapter  28,)  via.:  "Wbere  any  person  shall 
hereafter  by  last  will  and  testament  dis- 
pose of  his  property,  and  the  same  shall  con- 
tain no  provision  for  any  child  or  children, 
bom  after  the  malcing  thereof,  whether  be- 
tore  er  after  the  death  of  the  father,  and 
«nch  child  or  children  be  neither  provided 
for  nor  disinherited.  In  said  wiU,  nor  any 
prevision  made  for  them  by  settlement, 
8u<<h  child  or  children  shall  succeed  to  the 
some  portion  of  the  father's  estate,  as  he, 
she,  or  they  would  have  been  entitled  to, 
if  the  father  had  died  intestate,"  etc.  It  is 
claimed  by  counsel  for  defendants  Uiat  this 
section  is  only  intended  to  malce  provision 
tor  a  child  wliere  the  parent  has  by  o<ver- 
-flight  or  forg^rtfulness  failed  to  mention  It 
in  his  will,  and  that  this  meaning  is  obvious 
from  the  languaige  employed  In  the  statute 
to  wit,  "but  only  pretermitted  in  said  will, 
and  not  provided  for  by  settlement  mafde 
l)y  the  testator  Im  his  lifetime."  The  de- 
fendants, upon  this  theory,  offered  at  the 
lieai'ing  below  to  prove  tihe  declarations  of 
the  testator,  alleged  to  have  been  made 
both  before  and  after  the  execution  of  the 
-will,  to  show  that  the  omission  to  provide 
for  the  child  in  the  will  was  not  the  result 
<tt  forgetfiflnese,  but  that  It  was  intended 
as  a  disinheritance  of  the  child.  This  evi- 
dence was  excluded  by  the  chancellor  and 
defendants  assign  this  ruling  as  error.  The 
■cantention  at  counsel  for  the  minor  child 
Is  that  the  act  of  distoherttanoe  must  af- 
flrmatlvely  appear  In  the  face  of  the  will, 
and  that  pared  evidence  of  the  declarations 
of  the  testator  is  wholly  Inadmisalble.  This 
contention  is  based  primarily  upon  tho 
phraseology  of  the  statnie  itself,  to  wit: 
"A  child  bom  after  the  making  of  a  will, 
either  before  or  after  the  death  of  the  tes- 
tator, not  provided  tor  nor  disinherited,  but 
only  pretermitted  In  such  will,"  etc  The  in- 
sistence is  Oiat  this  section  must  be  Inter- 
preted aa  It  It  read,  viz.  "neither  pro- 
vided for  nor  disinherited  in  such  will, 
l)>ot  only  pretermitted,"  etc.     Ordinarily  the 


failure  of  a  testator  to  make  provl- 
idom  for  a  diild  in  his  win  \^•o(lld  be 
equivalent  to  a  disinheritance  of  ttiat  child; 
the  testator  possessing  the  absolnte  power 
to  make  any  dispoettion  of  hia  property 
by  last  will  and  testament,  no  mattur  how 
capricious  or  apparently  mmatnral.  But 
under  the  express  provisions  at  this  statute 
we  are  of  opinion  that  a  posthumous  child 
Sit  the  testator  will  socoeed  to  tiie  same 
portion  of  his  estate  as  in  cose  of  intestacy, 
unless— 'First,  the  testator  had  is  his  lifetime 
prDvided  for  the  child  by  settlement;  or, 
second,  the  testator  has  made  provision  for 
the  diOd  in  his  will;  or,  third,  unless  there 
is  azL  affirmative  act  of  dislnlheritaBce  €ft  the 
child  in  the  will  Itself.  "We  think  thera 
was  no  error  In  the  action  of  the  cbanceUor 
la  excluding  the  eridenee  effered  to  show 
a  parol  disiiflierl!tance  of  the  tefant  com- 
plainant, and  that  his  coBstructlen  of  Ox% 
statute  was  correct 

The  child  being  neither  provided  for  nor 
disinherited  by  the  will,  it  remains  to  be 
seen  whether  she  was  provided  for  by  set- 
tlement made  by  the  testator  In  his  lifetime. 
It  is  daimed  this  was  done  by  a  deed  made 
to  the  testator's  wife  on  the  ISth  October. 
1890,  Wvhlch  recites  that,  *VhereBs  a  divocoe 
has  been  granted  by  the  circuit  court  of 
Shelby  C!o.,  this  Is  in  settlement  of  all  de- 
mands for  homestead,  alimony,  counsel  fees, 
and  sniiqftort  of  child,"  etc.  The  deed  then 
vests  the  title  of  the  property  conveyed  in 
his  divorced  wife,  and  dothee  her  with  all 
the  powera  of  a  tem»  sole  to  dispose  of 
the  same  by  will,  deed,  or  mortgagee,  free 
from  the  debts  and  control  of  any  future 
husband.  The  divorce  bill  had  prayed  that 
the  title  to  the  property  might  be  veeteQ 
in  the  wife  for  U«De,  with  remainder  to  Oke 
child,  but  In  this  deed  from  the  husband 
the  wife  Is  vested  with  the  absolute  estate, 
and  tiie  diild  takes  no  remainder  interest 
or  estate  of  inheritance.  It  is  manifest 
this  is  not  such  a  settlement  la  favor  of  the 
child  as  is  contemplated  In  section  S033  of 
the  Code.  Again,  if  Eddins  intended  this 
as  a  settlement  on  the  child,  he  had  no 
power  to  make  it  in  respect  to  ttils  piece  of 
property,  for  the  reason  that  the  same  piece 
of  property  had  on  the  17th  October,— the 
date  prior  to  the  date  of  the  deed,— by  final 
decree  of  the  circuit  court,  been  settled  up- 
on the  wife,  with  the  distinct  reservation 
"tbat  it  should  not  be  construed,  accepted, 
or  taken  In  any  w«y  to  militate  against 
the  rights  of  the  yet  unborn  child  of  com- 
plainant." The  said  Mattie  Eddins,  not 
having  been  provided  for  in  Uie  lifetime  of 
the  testator,  nor  provided  for  In  his  wUl, 
nor  disinherited  In  his  will,  the  decree  of 
the  chauoellor  giving  her  the  real  efrtate  tt 
question  must  be  affirmed. 
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ALLBN  et  al.  ▼.  MARONNE. 
<Snpreme  Court  of  Tennessee.     July  28,  1893.) 

OlSCHAROK  or  BeRYANT  BT  FAn.VRB  OP  M A8TBR 
W  BcaiyB86— MB480RB  OP  Damioxs— Abanbon- 
KBKT  OF  CJONTBAOT — WHAT  C0XSTITUTB8. 

1.  Where  a  salesman  Is  employed  for  a 
year  at  a  specified  salary,  and  la  discharged 
before  the  end  of  the  term,  because  of  the  fail- 
ure of  his  employers  In  business,  they  are  liable 
for  the  year's  salary,  less  any  amount  earned, 
or  that  ought  by  reasonable  diligence  to  have 
been  earned,  in  other  employment. 

2.  SiK^  salesman  does  not  abandon  the 
contract  with  such  employers  by  accepting  a 
new  and  distinct  employment  with  one  of  them 
for  the  same  time  and  salary  specified  in  the 
first  contract,  in  the  absence  of  clear  and  nne- 
qniTocal  proof  of  renunciation  thereof  or  acqui- 
escence in  hia  discharge. 

3.  Where  it  appears  that  each  salesman 
waa  discharged  for  alleged  caase  by  his  second 
employer,  who  soon  thereafter  qnit  bnsinesa, 
and  that  the  former,  immediately  after  hit  dis- 
charge, found  other  employment,  where  he 
earned  more  than  he  would  have  earned  if  he 
had  not  been  discharged,  his  first  employers  are 
not  entitled  to  <mdit  for  what  he  would  hare 
earned  by  the  end  of  the  year  under  his  second 
contract,  but  for  his  own  misconduct  and  con- 
sequent discharge. 

Appeal  from  drcnlt  court,  Shelby  county; 
Ll  H.  Estes,  Judge. 

Action  by  William  Haionne  against  Thomas 
H.  Allen  &  Co.  on  a  contract  of  employment 
for  a  balance  due  plalnti£(  on  his  salary. 
From  a  Judgment  for  plaintiff,  defendants 
appeal    Affirmed. 

W.  H.  PeiK^,  for  appellants.  M.  R  Tre- 
sevant,  for  appeUee. 

MoALISTER,  X  This  Is  a  suit  by  an  em- 
ploye againet  his  employer  to  recover  balance 
due  on  salary.  There  was  a  verdlot  and  Judg- 
ment In  tbe  court  below  in  f ayor  of  the  plain- 
tiff for  $1,162.  TI>e  defendants  aM>eaIed,  and 
hare  assigned  errors.  It  appears  from  the 
record  tbat  on  the  lOtb  MoTHDber,  1890,  Wil- 
liam Maronne  was  employed  by  the  firm  of 
Tboa.  H.  Allen  &  Ca  as  cottMi  salesman,  for 
<me  year,  at  a  stipulated  salary  of  $1,800. 
Uaronne  entered  upon  the  discharge  of  his 
duties,  and  gave  entire  satisfaction  to  hia  em- 
ployers; but  on  the  25th  Noveml)er,  1890, 
the  firm  of  Thoe.  H.  Allen.  &  Co.,  faUing  In 
business,  made  an  assignmost,  and  Maronne 
was  discharged.  At  the  date  of  his  discharge 
the  flrm  was  Indebted  to  Marmme  on  account 
of  salaiT  la  the  sum  of  $100,  which  they 
paid  tn  fulL  In  a  few  days  thereafter,  Harry 
Allen,  one  of  the  late  firm,  began  a  cotton 
factorage  business  on  his  own  account,  and 
immediately  employed  Maronne  to  perform 
the  same  services,  and  at  the  same  salary  he 
was  to  have  received  from  Thos.  H.  Allen 
4c  Co.  No  definite  time  of  employment  was 
fixed.  In  his  new  employm«it  Maronne 
earned  $180,  and  was  discharged  January  1, 
1881.  for  an  alleged  cause.  Maronne  then 
made  an  effort  to  find  employment  in  Mem- 
phis, but,  meeting  with  no  success,  January 
S,  1891,  he  went  to  New  Orleans,  where  he 
secured  a  position  with  Strauss  &  Co.,  as  cot- 
v.238.w.no.4— 8 


toa  salesman.  Martane  remained  in  the  em- 
ployment of  Strauss  &  Co.  until  An^ist  1, 
iBVl,  (the  termination  of  the  cotton  season,) 
and  earned  during  his  connection  with  that 
firm  the  sum  of  $430.  It  appears  from  the 
record  that  Maronne  was  diUgent  in  seeking 
further  employment,  but  without  success. 
The  circuit  judge  properly  charged  the  Jury 
that  plaintiff  would  be  entitled  to  recover 
balance  due  on  ills  salary  for  one  year,  lees 
any  amount  earned,  or  that  ought  by  reason- 
able diligence  to  have  been  earned,  In  any 
other  employm^it.  Tlie  verdict  of  the  Jury 
was  tor  the  balance  due  on  the  salary  at  tiie 
contract  price  of  $1,800,  after  crediting  It— 
First,  by  the  sum  of  $100  paid  by  Thos.  H. 
Allen  &  Co.;  second,  by  the  sum  of  $180  paid 
by  Harry  Allen;  and,  third,  by  the  sum  of 
$430  earned  by  Maronne  while  in  the  employ- 
ment of  BtraosB  &  Co.,— with  interest  on 
balance  fbrusd  to  be  doe. 

It  is  inalBted  on  behalf  at  TltOB.  H.  Allen 
ft  Co.  that  Maronne  abandened.hls  first  con- 
tract; that  is  to  say,  he  acquiesced  in  his  dis- 
missal by  accepting  a  new  and  distlnot  em- 
ployment with  Harry  Allen  for  the  same  time 
and  at  the  same  salary  as  imder  the  first  con- 
tract. We  think  this  position  Is  untenable. 
It  is  well  settled  that  the  proof  of  such  re- 
lease, renunciation,  or  acqaiesoenoe,  when  not 
in  writing,  but  arising  from  acts  or  language, 
must  be  clear  and  uneQulvocaL  We  find  no 
such  proof  in  the  record,  and  it  la  not  true, 
as  a  matter  of  law,  that  a  man  who  has  been 
Illegally  discdiarged,  by  accepting  a  second 
employment,  thereby  acquiesces  in  hia  dis- 
charge, or  waives  his  rij^t  of  action  for  the 
breach  of  the  first  contract  If  Maronne  had 
not  accepted  the  new  contract  of  employment, 
he  would  have  been  precluded  in  this  aodoB 
from  8  recovery  for  a  breach  of  the  original 
contract  to  the  extent  of  what  he  might  have 
earned  In  his  new  employment.  It  was  his 
impwatiye  duty  to  accept  the  second  em- 
ployment. Jones  V.  Jones,  2  Swan,  60S.  Tlie 
plaintiff's  right  of  action  accrued  when  the 
original  contract  was  broken,  without  fault 
on  his  part  His  subsequent  conduct  does  not 
affect  his  right  of  action,  but  only  affects  the 
amount  of  recovery  according  as  Maronne 
may  have  secured  (^er  employment,  or  may 
have  been  idle  or  diligent  in  seeing  employ- 
ment   Sedg.  Dam.  g  667. 

It  is  also  Insisted  on  bdialf  of  plaintiffs  in 
error  that  Maronne  was  cUsoharged  by  Harry 
Allen  from  the  seoood  employment  for  a 
sufficient  cause,  and  that  Thos.  H.  Allen  & 
Co.  are  entitled  to  be  credited  with  what 
Maronne  might  have  earned  to  the  end  of 
the  year.  It  is  not  shown,  however,  that  the 
second  employment  was  for  any  definite  time, 
and,  )n  point  of  fact,  Harry  Allen  ceased  to 
do  business  on  his  own  account  March  1, 
1881.  It  thereby  appeara  that  if  Maronne 
had  not  left  Harry  Allen  on  the  1st  Jan- 
uary,  1881,  his  employment  would  only  have 
continued  In  any  event  imtil  Mardl  1,  1891, 
There  was  much  jHroof  taken  and  controversy 
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below  vpoa  fhe  question  whether  Maronne 
had  been  dismissed  by  Harry  Allai  for  soffi- 
(dent  cause,  it  being  Insisted  by  defendants 
that,  Maronne  having  beoi  discharged  on  ao- 
oonnt  of  his  misconduct,  he  should  be  charged 
wlHi  the  full  amoimt  of  what  he  might  hare 
earned  tf  he  had  remained  in  the  employment 
of  Hari7  Allen.  We  think  this  issue  imma- 
terial, since  the  fact  la  undisputed  in  the  rec- 
ord that  Maronne,  Immediately  upon  sever- 
ing his  conneotloa  with  Harry  AUen,  secured 
employment  with  Strauss  &  Co.,  of  New 
Orleans,  where  he  earned  more  money  than 
he  could  have  earned  under  his  ooatract  with 
Harry  Allen,  and  Tlios.  H.  Allen  &  Oo.  are 
given  full  credit  for  these  earnings.  It  is 
Immaterial  In  this  view  of  the  case  whether 
Maronne  was  ri^tfuUy  discharged  by  Allen 
or  not  We  have  carefully  examined  all  the 
assignments  of  error,  and  do  not  find  any  of 
them  wdl  taken.  The  charge  of  the  circuit 
Judge  was  quite  as  favorable  to  the  defend- 
ants as  they. were  entitled  to,  under  all  the 
facts  and  drcumstances  of  the  case.  Tbe 
Judgment  Is  affirmed. 


JOHNSON  et  al.  v.  JOHNSON  et  at. 

(Supreme  Conrt  of  Tennessee.    May  16,  1893.) 

Ch^BITABLB   DbVISBS  — iNDBriNITBNESS— DeSCBII>- 
TION. 

1.  Testator  devised  land  to  trustees,  to 
manage  to  the  best  advautage.  Although  ez- 
pressiog  a  preference  for  some  educational  pur- 
pose, it  was  left  to  the  trustees  to  divert  the 
property  to  anv  other  charity,  should  they 
deem  it  desirable.  Udd,  that  eSeft  could  not 
be  given  to  the  devise,  because  too  indefinite. 

2.  Testator  gave  to  his  son  his  set  of 
books,  and  the  proceeds  of  all  collections  he 
could  make  from  accounta  which  were  the  re- 
sults of  testator's  past  oil  and  cotton  business, 
with  full  power  to  continue  suits,  and  to  sue 
or  compromise  any  accounts  therein;  the  ac- 
counts against  certain  persons,  as  wdl  as  ac- 
counts of  properties,  rents,  stocks,  etc.,  to  be 
treated  as  memoranda,  only,  and  not  included 
in  the  bequest.  Held,  that  the  son  was  entitled 
to  all  accounts  in  the  set  of  books,  whether  the 
result  of  testator's  oil  and  cotton  business  or 
not,  except  only  the  accounts  mentioned. 

Error  to  chancery  court,  Shelby  county; 
W.  D.  Beard,  Chancellor. 

BUI  by  M.  M.  Johnson,  executrix,  and 
others,  against  Edwin  L.  Johnson  and  others, 
for  construction  of  the  will  of  John  Oum- 
mings  Johnson,  deceased.  Decree,  from 
which  complainants  bring  error.     Affirmed. 

Following  are  the  eighth  and  twenty-fourth 
clauses  of  the  will: 

"Clause  8.  I  give  and  bequeath  to  my  son, 
William  G.  Johnson,  my  largest  Iron  safe,  my 
set  of  books,  and  the  proceeds  of  all  collec- 
tions he  can  make  from  accounts  which  were 
the  results  of  my  past  oU  and  cotton  busi- 
ness, with  full  power  to  continue  suits,  to 
sue  or  compromise  any  accounts  therein, 
with  freedom  from  making  any  report  of  his 
action  to  any  person  or  any  authority,  state, 
county,  municipal,  or  otherwise.  The  ac- 
counts against  or  In  favor  of  Mrs.  J.  O.  John- 


son, Mrs.  M.  M.  J(dm8(m,  J.  0.  Johnson,  or 
any  of  my  descendants,  as  well  as  accounts 
of  properties.  Rents,  stocks,  bonds,  and  In- 
vestments to  be  treated  as  memorandums 
only,  and  not  to  be  included  in  tbe  above  be- 
queath." 

"Clause  24.  The  income  from  the  r«itals 
and  rental  notes  now  in  bank,  and  proceeds 
of  Chapman  notes,  will  be  used  by  my  wife, 
Mary  Mildred  Johnson,  for  family  expenses, 
as  now  and  heretofore." 

Following  is  the  construction  placed  upon 
such  clauses  by  the  lower  court:  "And,  the 
court  proceeding  to  construe  same.  It  Is  there- 
fore ordered,  adjudged,  and  decreed  as  fol- 
lows, to  wit:  First.  That  by  the  eighth  Item 
or  clause  of  said  will  the  testator  bitended 
to  give  and  bequeath,  and  did  give  and  be- 
queath, to  William  C.  Johnson,  all  accounts, 
of  every  kind,  nature,  and  description,  that 
appeared  on  his  set  of  books,  whether  said 
accounts  were  the  result  of  his  past  oil  and 
cotton  businesses  or  not,  save  and  except 
only  the  accounts  appearing  on  said  set  of 
books  against  or  in  favor  of  Mrs.  J.  C.  John- 
son, Mrs.  Mary  Mildred  Johnson,  J.  C.  John- 
son, or  any  of  testator's  descgndants,  as  well 
as  accounts  therein  of  properties,  rents,  stock, 
bonds,  and  investments,  all  of  which  excepted 
accounts  are  to  be  treated  simply  as  memo- 
randa, and  are  not  included  In  the  said 
bequest  to  the  said  William  C.Johnson.  •  •  • 
That  by  the  twenty-fourth  item  or  clause 
of  said  will  fhe  said  testator  Intended  to  give 
and  bequeath,  and  does  give  and  bequeath, 
to  his  wife,  Mary  Mildred  Johnson,  to  be 
used  by  her  in  the  payment  of  Amily  ex- 
penses in  the  same  manner  as  before  tes- 
tator's death,  such  moneys  In  bank  at  the 
time  of  his  death  as  had  been  derived  from 
rentals,  and  such  rental  notes  as  were  in 
bank  at  the  time  of  his  death,  still  uncollect- 
ed, together  with  the  proceeds  of  the  Chap- 
man notes,  as  aforesaid,  and  that  outside 
of  the  rents  given  to  Mrs.  Johnson  under  the 
fourteenth  and  fifteenth  Items  or  clauses  of 
said  will,  which  last  rentals  are  given  to  her 
absolutely,  to  be  disposed  of  at  her  pleasure, 
she  can  appropriate  no  other  rentals  or  prop- 
erties of  the  testator's  estate  to  the  payment 
of  the  family  expenses." 

H.  C.  Warrlnner,  for  plalntills  in  error. 
Smith  &  Trezevant,  for  defendants  in  er- 
ror. 

WILKES,  J.  This  is  a  bill  to  construe 
the  several  items  of  the  wiU  of  John  Cum- 
mlngs  Johnson,  deceased.  The  testator 
died  July  25,  1892,  leaving  a  widow, 
complainant  Mary  Mildred  Johnson,  and 
seven  children  by  a  former  marriage,  and 
possessed  of  quite  a  large  estate,  of  both 
realty  and  personalty.  The  will  was  writ- 
ten by  the  testator,  and  is  somewhat  inar- 
tiflclally  drawn.  It  consists  of  26  Items, 
and  purports  to  convey  and  dispose  of  all 
the  property  of  the  testator.    Hie  several 
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Itema  aabmltted  to  the  chancellor  were 
construed   by  him,   and  specific  directtons 

were  entered  In  the  decree^  and  a  written 
oplnlcm  was  filed  by  hlzn  in  the  conrt  below. 
The  cause  has  been  brought  to  this  court 
upon  writ  of  error,  and  It  is  assigned  as 
error  that  the  chancellor  erred  In  his  con- 
struction of  the  eighth,  seventeenth,  and 
twenty-fourth  items  of  the  wlU.  We  have 
carefully  considered  these  items,  and  the 
assignment,  and  are  of  opinion  that  there 
is  no  error  in  the  construction  placed  by 
the  chancellor  upon  the  eighth  and  twenty- 
fourth  items  of  the  will,  and  his  opinicm 
and  decree  as  to  these  items  are  adopted  by 
this  court,  and  need  not  be  more  specifically 
set  out. 

The  main  controTersy  is  in  regard  to  the 
proper  construction  of  the  seventeenth  item, 
which  is  as  tdaown:  "17th.  I  give  and  be- 
qneath  to  my  wlfe^  Mary  Mildred  Johnson, 
and  to  my  dauj^ter,  Lillle  W.  Johnson, 
Jrfntly,  my  home  lot,  of  three  acres.  No.  11, 
fronting  on  Poplar  street,  east  of  Dunlap, 
to  hold  In  trust  as  below  cited,  with  power 
to  lease  and  sell  the  same  tmder  the  terms 
of  this  will,  and  to  nominate  and  elect  their 
successors  and  other  associates  in  this  trust 
from  my  descendants,  or  from  their 
Protestant  husbands  or  wives,  not  exceeding 
five,  who  may  in  time  elect  their  associates 
and  BQCcessors  from  my  descendants.  If 
at  any  time  In  the  future  there  should  not 
be  as  many  as  two  of  my  descendants  able 
and  wllUng  to  take  diarge  of  this  trust,  then 
It  shall  revert  to  a  board  consisting  of  the 
elders  of  the  several  Presbyterian  churches 
«f  the  dty  of  Memphis,  who  shaU,  with 
the  assistance  of  the  Presbyterian  pastors, 
nominate  from  the  bankers  or  business  men 
«t  their  body  an  executive  committee  of 
five,  who,  with  my  descendants,  shall  have 
fan  power  and  control  to  manage  the  trust 
so  it  will  be  productive  of  most  good  to 
the  greatest  number.  It  has  been  my  de- 
sire to  see  a  grand  female  college  on  this 
lot,  and  I  hope  it  may  yet  be  accomplished. 
If  the  way  be  clear  to  that  end,  the  income 
may  be  appropriated  in  that  direction;  but. 
If  not,  then  it  is  my  desire  and  wish  that 
the  main  Income  from  this  property,  less 
the  amount  needed  for  repairs,  taxes,  and 
Insorance,  shall  be  used  for  some  charitable 
purpose,  preference  always  to  be  given  to 
something  of  an  educational  nature,  al- 
thon^  permissible  to  appropriate  the  in- 
come in  any  way  it  may  seem  to  the  trus- 
tees to  be  necessary  and  most  desirable,  as 
they  may  elect  The  property  is  never 
to  be  mortgaged,  nor  Is  the  Income  to  be 
pledged  for  more  than  three  months  In  ad- 
vance, and  no  sale  of  it  shall  be  made  un- 
til five  yean  after  the  termination  of  the 
presmt  lease,  when  it  may  be  sold  for  rein- 
vestment for  some  scholastic  or  charitable 
puriKjee.'* 

The  qaestlcm  presmted  is  whether  this  Is 
a  valid  devise  to  a  charitable  purpose,  such 


as  can  be  upheld  imder  our  authorities. 
The  complainants,  who  are  the  executors 
of  the  testator's  will,  are  also  made  by  this 
Item  the  original  trustees  of  this  charity; 
and  in  their  bill  they  allege  that  the  Item 
made  a  valid  devise  to  them,  as  trustees, 
of  the  property,  in  fee;  the  net  rents  and  in- 
come to  be  applied  to  charitable  purposes, 
which  are  rendered  sufficiently  definite  to 
be  valid.  The  adult  defendants  answw 
that  they  have  no  desire  to  obstruct  the 
benevolent  and  charitable  intentions  of  their 
father,  if  they  can  be  legally  carried  out, 
and  they  Join  in  the  request  to  the  court 
to  construe  the  item,  and  determine^  as 
against  the  minor  defendants  and  devisees, 
if  effect  can  be  given  to  the  devise  as  a 
valid  charity. 

We  are  of  opinion  that.  If  the  devise  Is 
valid,  then  the  Item  passes  the  fee  in  the 
property  toe  the  purposes  Indicated,  the  net 
Income  from  which  is  to  be  expended  and 
appropriated  by  the  trustees.  While  there 
is  no  specific  devise  of  the  property,  yet  a 
devise  of  the  rents  and  profits  and  Income 
is,  in  effect,  a  devise  of  the  property  Itself. 
Polk  T.  Farte,  »  Xerg.  241;  Morgan  v.  Pope, 
7  Cold.  547;  Davis  v.  Williams,  85  Tenn.  648, 
4  8.  W.  Rep.  8;  PUcher  v.  McHenry,  14 
Lea,  88;  1  Jarm.  Wills,  162,  note;  3  Washb. 
Real  Prop.  629,  530;  Spofford  v.  CSoUege, 
(Jan.,  1889.)*  In  the  case  last  mentioned, 
Thomas  Martin,  of  Giles  county,  had  set 
apart  $30,000  In  bonds  of  the  state  of  Ten- 
nessee, the  Interest  to  be  applied  to  the 
founding  and  operating  a  female  school  at 
Pulaski,  Tenn.  After  the  school  had  been 
fotmded,  and  successfully  operated  for  a 
number  of  years,  Mrs.  O.  M.  Spoffoid,  his 
only  daughter  and  residuaiy  legatee^  filed  a 
bill  claiming  that  only  the  Interest  upon  the 
bonds  was  devoted  by  the  will  of  her  father 
to  the  school,  and  that  when  the  bonds 
matured,  and  the  interest  coupons  had  all 
been  clipped  and  exhausted,  then  the  bonds 
or  COTpus  of  the  fund  would  revert  to  her, 
as  residuary  legatee  under  the  will.  The 
court  below,  as  well  as  this  court,  hdd  that 
the  gift  of  the  Interest  of  the  b(Hids  carried 
the  bonds  themselves,  and  the  fund  could 
not  be  diverted  from  the  charity. 

But  the  question  In  this  case  recurs:  Is 
the  devise,  as  made  in  the  sevaiteenth  item 
of  the  will,  a  valid  devise  for  charitable 
uses?  Charitable  uses  are  favored  In  courts 
of  equity,  and  will  be  supported  when  the 
trust  would  fall  for  uncertainty,  were  it  not 
for  a  charity.  Dickson  v.  Montgomery,  1 
Swan,  348;  HeSskell  v.  Chickasaw  Lodge,  87 
Tenn.  668,  11  S.  W.  Rep.  825.  This  court 
has  no  disposition  to  abridge  this  rule,  or 
recede  from  It,  In  any  way.  A  charity  will 
always  be  upheld,  where  it  Is  created  In 
favor  of  a  person  having  sufficient  capacity 
to  take  as  donee,  or,  If  It  be  not  direct  to 
such  person,  where  it  is  definite  tn  Its  object. 


'  No  opinion  filed. 
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lawful  In  Its  creation,  and  to  be  executed 

by  trustees.  Franklin  y.  Armfield,  2  Sneed, 
305;  Goss  V.  Boss,  3  Sneed,  211;  Cobb  t. 
Denton,  6  Baxt  235;  Frierson  t.  Fresby- 
terian  Caiurdi,  7  HdsK.  683;  Dickson  v. 
Montgomery,  1  Swan,  348.  Tliere  is  a  broad 
distinction  between  a  gift  direct  to  a  charity 
or  charitable  institutions  already  estab- 
'lished,  and  a  gift  to  a  trustee,  to  be  by  him 
applied  to  a  charity.  In  the  first  case  the 
court  has  only  to  give  tlie  fund  to  the  diarl- 
table  Institution,  which  is  merely  a  minis- 
terial or  prerogative  act;  but  in  the  latter 
case  the  court  has  Jurisdiction  of  the  trustee, 
as  It  has  over  all  trustees,  to  see  that  he 
does  not  commit  a  breach  of  bis  trust,  or 
apply  the  funds,  In  bad  faith,  to  purposes 
foreign  to  the  cliarity.  2  Perry,  Trusts,  { 
719.  Hence,  there  must  be  eiUier  (1)  a 
trustee  capable  of  taking,  and  a  definite 
legal  purpose  declared;  (2)  a  trust  so  definite 
and  well  defined  that  it  can  be  enforced 
and  executed.  If  necessary,  by  a  court  of 
dhanceiy. 

The  chancellor  was  of  opinion  that  pro- 
visions of  the  wUl  providing  for  trustees  of 
this  charity  were  sufficient,  and  in  this  we 
think  he  is  well  sustained  by  authority.  An 
executor  may  be  such  trustee,  (Cobb  v. 
Denton,  6  Baxt  236;  Gass  v.  Ross,  3  Sneed, 
211,)  or  third  persons  may  be  such  trustees, 
(Dickson  V.  Montgomery,  1  Swan,  348; 
Franklin  v.  Armfleld,  i  Sneed,  346;  State  v. 
Smith,  16  Lea,  665,)  or  the  court  may  appoint 
a  trustee,  \t  tbe  trusts  are  definite  and  valid, 
(State  v.  Smith.  16  I^ea,  665;  Vidal  v.  Oi- 
rard's  Ex'rs,  2  How.  127,  128;  PeiTy,  Trusts, 
{  722,)  or  a  corporation  to  be  created  after 
the  death  of  the  testator  may  be  such 
trustee,  (Inglis  v.  Harbor,  3  Pet  99;  Ould 
V.  Hospital,  95  n.  S.  303;  Russell  v.  Allen, 
107  U.  S.  172,  2  Sup.  Ot  Kep.  327;  State 
ex  reL  Duncan  v.  Martin  Female  College.*) 
The  real  difficulty  in  the  devise  is  the  un- 
certainty of  the  beneficiary,  and  the  extreme 
discretion  and  power  vested  in  the  trustee. 
Unquestionably,  under  the  English  law,  and 
the  law  relating  to  charitable  tnists  prevail- 
ing in  many  states  of  our  Union  which  have 
adopted  the  doctrines  of  the  English  law, 
this  trust  would  be  good.  The  doctrines  of 
parens  patriae  and  cy  pres,  as  recognized 
in  the  English  law,  have  never  obtained  in 
Tennessee.  Only  those  powers  wtilch  in 
England  were  exerciised  by  the  chancellor  by 
virtue  of  liis  extraordinary,  as  difitingulsbed 
fi'om  his  specially  delegated,  jurisdiction,  ex- 
ist in  our  chancery  court  Green  v.  Allen, 
5  Humph.  170;  Diclwon  T.  Montgomery,  1 
Swan,  348.  Nevertheless,  the  courts  will 
sustain  a  charity  when  the  plan  and  scheme 
for  its  management  is  left  to  the  discretion 
of  trustees,  and  will,  if  necessary,  formulate 
n  scheme  for  the  conduct  of  the  charity,  or 
uphold  the  plan  and  schemes  wliich  the 
trustees,  In  their  discretion,  may  adopt  and 


'  No  opinion  filed. 


fonnnlate,  and  prevent  any  interference 
therewith.  State  v.  Smith,  16  Lea,  670; 
Perry,  Trusts,  %%  744,  700;  Dicl^n  v.  Mont- 
gomery, 1  Swan,  348;  Gass  v.  Ross,  3  Sneed, 
211;  State  v.  Smith,  16  Lea,  665;  State  ex 
r^.  Duncan  v.  Martin  Female  College 
(Tenn;  filed  Jan.,  188&)  In  the  case  last 
named  a  bill  was  filed  in  the  name  of  the 
state  of  Temiesace,  on  tiie  relation  of  the 
Reverend  T.  J.  Duncan,  a  presiding  elder  in  th9 
Methodist  Episcopal  Church  Soutli,  a^^unst 
the  trustees  of  Martin  Female  (College,  an 
educational  charity  to  successful  operation  at 
Pulaski,  Tenn.,  seeldng  to  set  aside  the  char- 
ter of  the  ooUege,  remove  Its  trustees  from 
office,  and  oijoin  the  operation  of  the  school, 
because  It  had  been  founded  by  'Hiomas 
MarUn,  a  prominent  Methodist  layman,  and 
for  years  had  been  recognised  and  patron- 
ized by  the  Tennessee  conference,  and  yet 
the  trustees  had  not  oandacted  it  as  a  sec- 
tarian <»'  denominational  scbool,  but  had 
placed  in  charge  of  it  principals  of  different 
tenets  of  faith.  The  court  held  that  in  tbe 
absence  of  specific  instructions  in  the  will 
of  Thomas  Martin,  the  trustees  had  the  pow- 
er and  discretion  to  place  in  charge  of  It 
such  persons  as  they  might  deem  best,  and 
their  discretion  could  not  be  controlled  by 
any  other  persons  or  organizations. 

In  the  case  at  bar  we '  have  a  spedflc 
definite  property  designated  and  set  apart 
by  the  testator,  and  conveyed  to  trustees 
whose  identity  Is  fixed,  and  whose  succes- 
sion is  provided  for.  It  Is  apparent,  also, 
that  It  was  the  earnest  desire  of  the  tes- 
tator to  devote  this  property  to  charitable 
pnrpdses,  and  to  none  other,  the  principal 
or  corpus  to  be  preserved,  and  the  income 
to  be  consiuned  for  the  purpose  of  the  char- 
ity, and  In  such  manner  as  might  be  pro- 
ductive of  the  greatest  good  to  the  greatest 
number.  We  tliink  it  is  also  evident  that 
the  testator  had  a  primary  and  a  secondary 
object  the  former  being  to  found  a  ctiarity, 
and  the  latter  being  that  as  a  matter  of 
preference,  the  cliarity  should  be  educa- 
tional. It  is  evident  also,  that  the  testator 
had  the  utmost  confidence  in  the  trustees 
selected,  to  wit  his  wife  and  daughter,  and 
he  gave  to  them  unlimited  power  and  dis- 
cretion, not  only  as  to  the  kind  or  character 
of  the  cliarity,  but  also  as  to  the  plan  for 
Its  administration.  In  all  cases  of  ciiarities 
foimded  by  wills,  broad  discretion  and 
ample  powers  must  necessarily  be  conferred 
upon  the  trustees,  inasmuch  as  the  testator 
Is  attempting  to  provide  for  contingencies 
which  will  arise  after  his  own  death;  but 
at  the  same  time  this  power  and  discre- 
tion must  not  go  to  such  extent  as  that  the 
objects  to  which  the  fund  is  to  be  devoted, 
and  the  Idnd  and  character  of  the  charity, 
wUl  depend,  not  upon  the  wUl  and  direc- 
tion of  the  testator,  but  upon  the  choice 
and  preference  of  the  trustee.  In  Read  v. 
WilUams,  125  N.  I.  569,  26  N.  B.  Rep.  730, 
it  is  said:  "That  cannot  well  be  said  to  be  a 
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dlspodUon  by  the  testator's  will,  with  which 
the  testator  has  had  nothing  to  do,  except 
to  create  an  anthorlty  In  another  to  dispose 
of  the  property  according  to  the  will  ol  the 
donees  of  the  power." 

The  important  qnestlon  which  primarily 
arises  Is  whether  the  object  of  the  trust, 
and  who  are  to  be  Its  beneficiaries,  depend 
upon  the  will  of  the  testator,  or  the  ch<rice 
of  the  trustee,  and  Is  there  any  one  who 
could  demand  of  the  trustee  the  benefits 
of  the  tniBt,  because  It  was  made  for  his 
benefit,  tind  others  of  his  class,  and,  if  re- 
fused, could  compel  Its  performance.  In  the 
case  of  TUden  t.  Oreen,  130  N.  Y.  29,  28 
N.  E.  Bep.  880,  the  dcTlse  in  trust  under 
the  thirty-fifth  and  thirty-ninth  Items  of  the 
wlQ  of  Samuel  3.  TUden  was  passed  upon. 
Under  these  Items,  property  was  devised  to 
trustees  to  be  hdd  for  two  lives  In  being, 
with  requests  that  they  procure  an  act  of 
Incorporation,  to  be  known  as  the  "TUden 
Trust,"  with  capacity  to  establish  and  main- 
tain a  free  library  and  reading  room  in  the 
dty  of  New  York,  and  to  promote  such 
sdentiflc  and  educational  objects  as  the 
trustees  might  more  particularly  designate, 
and  authorized  them  to  convey  such  prop- 
erty to  such  corporation  when  formed,  and 
dedared  that  in  case  it  was  not  formed,  or 
if,  from  any  cause  or  reason,  they  dionld 
deem  it  Inexpedient  to  convey  to  such  cor- 
poration, then  they  were  directed  to  apply 
it  to  the  use  of  such  charitable,  educational, 
or  sdentiflc  purposes  as  in  their  Judgment 
would  render  such  property  most  widely 
and  substantlaUy  beneficial  to  the  interesfk 
of  mankind.  It  was  said  in  that  case:  "The 
devise  does  not  designate  any  benefldary, 
bat,  on  the  contrary,  leaves  it  to  the  dis- 
cretion of  the  trustees  whether  or  not  they 
win  or  will  not  convey  to  the  corporation. 
Hence,  there  is  not,  and  cannot  be,  any  per- 
son, natural  or  artificial,  who  is,  or  wUl 
become,  entitled  to  the  execution  of  the 
trust  in  his  favor."  The  condusion  of  the 
court  was  that  the  bequest  could  not  be 
maintained  because  of  the  complete  discre- 
tion vested  In  the  trustees,— whether  they 
would  give  it,  or  not,  to  the  benefidary 
suggested.  A  charter  was  actually  ol>- 
tnlned,  and  the  property  was  in  fact  con- 
veyed by  the  trustees  to  the  corporation 
thus  created,  before  the  suit  was  brought; 
but  the  court  held  that  the  invnlidity  of 
the  trust  could  not  be  cured  by  anything 
done  by  the  trustees  towards  Its  execution. 
It  is  also  held  in  that  case  that  a  trust  with- 
out a  benefidary  who  can  daiin  its  enforce- 
ment is  void,  and  this  objection  Is  not  ob- 
viated by  the  existence  in  the  trustees  of  a 
power  to  select  a  beneficiary,  unless  the 
dasa  of  persons  in  whose  favor  the  power 
may  be  exercised  has  been  designated  with 
such  certainty  that,  the  court  con  ascertain 
who  frere  the  objects  of  the  power,  and, 
when  the  benefldary  is  not  decAgnated  in 
the  will,  nidt  boiefldary  cannot  be  desig- 


nated by  the  trustees  in  pursuance  of  a 
discretion  vested  in  them  by  the  will.  It 
Is  further  said:  "No  trust  Is  enforceable  un- 
less there  is  some  person  or  class  of  persons 
who  have  a  right  to  a  part  or  all  of  the 
designated  fnnd,  and  can  demand  lbs  con- 
veyance to  them,  and,  in  case  of  refusal, 
can  sue  the  trustees  in  equity,  and  compel 
compliance  with  the  demand." 

In  the  case  at  bar  the  power  and  discre- 
tion vested  in  the  trustees  are  more  exten- 
sive than  in  the  TUden  WUl  Case.  Here 
there  is  a  mere  preference  expressed  for  an 
educational  diarity  by  the  testator,  and  a 
hope  that  a  grand  female  coUege  may  at 
some  time  be  located  on  the  lot;  but  ab- 
solute power  is  given  to  the  trustees,  at  their 
discretion,  to  divert  the  property  to  any 
other  charitable  purpose,  even  over  the  pref- 
erence of  the  testator  himself,  as  expressed 
in  Ills  will.  Under  this  power  and  discre- 
tion the  trustees  might  at  wiU  devote  the 
property  to  any  charity,  whether  educa- 
tional, rellgloua,  or  eleemosynary,  and  they 
could  at  will  change  and  alter  the  discre- 
tion in  wlilcb  the  diarity  should  flow.  Un- 
der  this  broad  discretion  and  power,  the 
trustees  might.  Instead  of  a  female  sdiool, 
establish  a  public  Ubraty  or  a  lecture  room, 
or  a  church  or  woman's  home,  or  any  other 
cliarlty;  and,  if  dther  of  these  should  be  se- 
lected by  these  trustees  as  the  object  of  this 
devise,  certainly  it  could  not  be  said  they 
had  exceeded  their  powers  and  discretion, 
and,  if  dther  should  be  established,  it  would 
not  be  because  of  directions  in  the  wlU  of 
the  testator,  bat  from  choice  and  prefer- 
ence on  the  part  of  the  trustees.  We  are 
constrained  to  hold  that  sudi  a  duuitalde 
devise  cannot  be  enforced,  and  is  invalid. 
Reeves  r.  Reeves,  6  Lea,  644;  Rhodes  v. 
Rhodes,  88  Tenn.  637,  IS  &  W.  Rep.  680. 
The  ctaanceUor  decreed  that  the  devise  must 
faU,  and  the  property  must  pass  under  the 
nineteoith  clause,  which  he  construed  to 
be  the  residnary  clause  of  the  wllL  As 
no  point  or  contest  Is  made  upon  this  part 
of  his  decree,  we  are  content  to  a£Brm  his 
holding  on  this  point.  See,  also.  Reeves  v. 
Reeves,  5  Lea,  660.  The  decree  of  the  dian- 
ceUor  is  in  all  things  confirmed,  and  the 
costs  will  be  paid  by  complainants  out  of 
the  estate. 


CAMPBELL  V.  CORNELIUS. 

(Court  of  Civil  Appeals  of  Texas.    May  18, 
1803.) 

ASSIONMBNTB  OF  KrKOR— PbBSOKAI.  IMTORIBB— 
BZCKSSIVB  Dahaobs. 

1.  A  general  aasignment  of  error  addressed 
to  the  refusal  of  four  spedal  instructions,  con- 
taining distinct  proposibons  of  law,  wUl  not  be 
considered  on  review. 

2.  In  an  action  for  personal  injnries,  where 
it  appears  that  plaintiff  is  74  years  of  age,  and 
is  not  wholly  disabled  by  the  injuries,  a  jndg' 


ment  for  $7,800  ia  excessiTe. 
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Appeal  from  district  court.  Smith  county; 
Felix  3.  McC<ord,  Judge. 

Action  for  personal  Injuries  by  P.  O.  Cor- 
nelius against  T.  M.  Campbell,  receiver  of 
the  International  &  Great  Northern  Rail- 
road. Plaintiff  had  Judgment  for  $7,800,  and 
defendant  appeals.     Reversed. 

O.  H.  Goidd,  for  appellant.  Flnley.  Marsh 
&  Butler,  for  appellee. 

WILLIAMS,  J.  The  first  assignment  of 
error  la  not  framed  in  accordance  with  the 
rules.  It  attempts  to  present  for  revision 
the  refusal  of  the  court  below  to  give  four 
special  charges,  which  are  set  out  at  length, 
and  contain  several  distinct  propositlous  of 
law.  It  Is  not  entitled  to  our  consideration. 
The  brief  of  counsel  for  appellee  has  repro- 
duced the  portions  of  the  general  charge 
pertinent  to  the  question  raised,  and  we  find 
that,  on  the  subject  to  which  the  refused  tu- 
structlons  relate,  it  states  the  law  fully  and 
as  favorably  to  appellant  as  was  proper. 
It  would  have  been  wrong  for  the  court  to 
have  Instructed  a  verdict  for  defendant,  as 
there  was  suffldeut  evidence  to  entitle  plain- 
tiff to  a  recovery.  The  same  may  be  said  of 
the  proposition  that  the  evidence  showed 
that  plaintiff  was  guilty  of  contributory  neg- 
ligence. That  Issue  was  properly  submitted 
to  the  Jury.  The  rules  of  law  concerning 
contributory  negligence  were  fully  given  in 
the  charge,  and  the  instructions  requested 
are  not  needed,  even  if  true,  which  we  need 
not  determine. 

It  appears  from  a  bill  of  exceptions  that 
counsel  for  plaintiff,  in  the  concluding  argu- 
ment, used  the  following  language:  "These 
railroad  companies,  which  are  created  by 
law,  and  receive  a  part  of  the  public  domain, 
and  are  allowed  by  law  to  take  people's  prop- 
erty, and,  imder  the  law,  to  appropriate  it 
to  their  own  use,  and  to  charge  them  for  the 
carrying  of  freight  and  passengers,  ought  to 
be  held  to  the  strictest  accountability  and  the 
highest  degre3  of  care."  This  was  excepted 
to  at  the  time,  and  was  nether  withdrawn 
nor  modified  by  the  counsel,  nor  corrected 
by  the  court  While  the  law  does  exact  of 
carriers  of  passengers  the  highest  degree  of 
care,  and  while  it  is  a  fact  that  needs  no 
proof,  where  it  Is  relevant,  that  railroad  com- 
panies are  permitted  to  exercise  the  right  of 
eminent  domain,  and  have  received  grants  of 
land  from  the  state,  the  degree  of  care  is 
not  exacted  because  of  those  facta  It  is  the 
same  whether  the  carrier  has  received  lands 
from  the  state,  or  condemned  the  property 
of  citizens,  under  the  law,  or  not.  The  allu- 
sion to  those  facts  was  therefore  wholly 
irrelevant  We  are  led  to  make  these  ob- 
servations by  the  contention  that  the  remarks 
of  counsel  contained  a  sound  proposition  of 
law.  They  did  so,  but  they  also  contained 
allusion  to  facts  which  could  not  affect  the 
rule  of  law,  nor  the  rights  of  the  parties  in 
this   suit    Language  of  a  much  more  in- 


flammatory nature  has  been  held  by  the  su- 
preme  court  not  to  be,  within  Itself,  ground 
for  reversal;  and  this  Judgment  would  not 
be  reversed  upon  that  point  alone;  but,  after 
a  very  careful  consideration  of  the  facts 
and  the  nature  of  plalntiff's  injuries,  our  de- 
liberate Judgment  Is  that  the  amount  re- 
covered is  excessive.  Plaintiff  la  shown  to 
have  been  74  years  of  age  at  the  time  he 
was  injured,  and,  while  he  possessed  more 
than  ordinary  vijgor  for  one  of  that  age, 
he  Is  not  entitled  to  as  much  as  would  be 
one  in  the  meridian  of  life.  He  is  by  no 
means  wholly  disabled,  though  the  evidence 
warrants  the  conclusion  that  he  has  suffered 
much  pain,  and  that  his  health  and  work- 
ing capacity  are  seriously  Impaired.  We 
will  not  comment  on  the  facts,  as  the  case 
will  have  to  be  tried  again. 
Reversed  and  remanded. 


FRANCO-TEXAN  LAND  00.  r.  McOOR- 

MICK  et  al. 

(Court  of  Civil  Appe&la  of  Texas.     Oct  11. 

1892.) 

COBPOSATIOKS— DbeD  OF  PbESIDBST— NOTICS— 
RATiriOATION. 

In  trespasB  to  try  title  against  a  coipo- 
ratlon  to  part  of  the  land  which  was  Included 
In  a  deea  of  the  oorporation's  president,  and 
which  was  purchased  from  the  grantee  therein, 
plaintiff  is  entitled  to  judgment  though  he  had 
notice  by  the  deed  of  the  president  that  he  had 
exceeded  his  powers  of  sale  by  taking  in  pay- 
ment for  the  land  the  note  of  a  third  person, 
and  thereby  waiving  the  vendor's  lien,  where 
the  corporation,  by  cross  bill,  asks  for  a  can- 
cellation of  the  deed,  without  offering  to  pay 
plaintiff  a  proportionate  part  of  the  money  re- 
ceived from  the  grantee  of  the  president,  as  a 
retention  of  the  money  would  be  a  ratification 
of  the  deed. 

Error  fh>m  district  court,  Baylor  county. 

Trespass  to  try  title  by  Thomas  McCor- 
mlck  against  the  Franco-Texan  Land  Gom- 
pany  and  others.  EVom  a  Judgment  against 
the  land  company,  it  brings  error.  Af- 
firmed. 

The  other  t&cta  fully  appear  In  the  follow- 
ing statement  by  HEAD,  J.: 

Tbe  Franco-Texan  Land  Company  Is  a  cor- 
poration organized  under  the  general  laws 
of  the  state  of  Texas;  the  purpose  of  Its 
organization  being,  as  stated  in  Its  charter, 
"the  acquisition,  by  purchase  or  otherwise, 
and  the  location  and  subdivision,  of  lands; 
the  management  and  leasing  thereof,  and 
the  sale  and  conveyance  of  the  same  in  lots 
and  subdivisions,  or  otherwise;  the  division 
of  the  net  proceeds  of  said  lands,  when  sold, 
among  the  holders  of  the  capital  stock  of 
said  company;  and  the  promotion  of  emi- 
gration." The  record  does  not  show 
whether  or  not  there  are  any  stipulations 
In  the  charter  as  to  the  ofiBcers  or  agenrs 
of  the  corporation  thatrfire  to  have  control 
of  the  sale  of  said  lands,  or  the  terms  upou 
which  sales  shall  be  made,  but  it  Is  shown 
by  the  record  that  no  authority  Is  contained 
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In  the  diart^,  authorizing  the  president  or 
other  officers  to  sell  its  lands  tor  other  con- 
sideratioa  than  money,  or  to  waive  the  yen- 
dor's  lien  tor  unpaid  purchase  money.  The 
by-laws  of  said  corporation,  in  torce  In  1885, 
provided,  among  other  things,  that  the  lands 
of  said  company  might  be  sold  or  leased 
for  cash,  w  on  a  credit,  but  no  authority 
was  contained  therein,  authorizing  the  presi- 
dent or  oth«  officer  to  sell  lands  of  said 
company  for  other  consideration  than 
money,  or  to  waive  the  vendor's  lien  for  un- 
paid purchase  money.  Sales  of  the  land  be- 
longing to  the  corporation,  prior  to  1885, 
had  usually  been  made  by  the  president, 
and  the  vendor's  lien  had  uniformly  been 
retained,  to  secure  the  deferred  payments, 
when  credit  was  given.  It  was  also  the 
general  custom,  in  that  section  of  the  coon- 
tiy  where  this  transaction  was  had,  to  re- 
serve the  vendor's  lien,  to  secure  deferred 
payments,  when  land  was  sold  on  a  credit. 
The  authority  of  the  president  to  make 
these  sales  was  derived  from  the  powers 
given  him  by  law  to  execute  deeds  in  be- 
half of  the  corporation,  as  such  officer;  from 
the  clause  of  the  by-laws  above  set  forth; 
and  from  such  powers  as  might  be  implied 
from  the  course  of  dealing  and  general  coa- 
tom  above  indicated.  On  the  20th  day  of 
February,  1885,  E.  W.  Duke,  who  was  then 
president  of  the  Franco-Texan  Land  Com- 
pany, executed  and  deUvered  to  W.  O.  Mar- 
tin a  deed  conveying  26  «ectlona  of  land 
belonging  to  said  company,  among  which 
was  section  3,  block  IS,  In  Taylor  county, 
Tex.,  it  being  the  lan,d  in  controversy  in 
tbia  suit.  The  consideration  recited  in  said 
deed  Is  as  follows:  "Forty-nine  thousand 
nine  hundred  and  twenty  dollars  ($49,920.00) 
to  be  paid  by  W.  G.  Martin,  of  the  county 
of  Taylor,  and  state  of  Texas,  as  follows: 
One  note  of  even  date  herewith,  executed 
bjr  the  said  W.  O.  Martin,  for  nine  hundred 
and  fifty  dollars,  ($950.00,)  due  one  year 
attiae  date;  also,  nine  thousand  nine  hundred 
and  twen^  dollars,  cash  in  hand  paid,  the 
receipt  of  iHilcb  is  hereby  acknowledged; 
and  the  farther  consideration  of  a  promis- 
sory note  fbr  forty  thousand  dollars  ($40,- 
OOO.OO,)  bearing  ten  per  cent,  interest  from 
date,  executed  by  J.  H.  Mllliken,  December 
15,  1885,  to  W.  O.  Martin  or  bearer,  and 
transferred  and  delivered  by  said  W.  O. 
Hartln  to  R.  W.  Duke,  president  of  the 
Franoo-Texan  Land  Co.,  on  the  18th  day  of 
February,  1885,  due  and  payable  December 
the  16th,  1886,  the  same  being  in  fall  pay- 
moit  of  the  balance  of  the  purchase  price 
of  the  lands  heretofore  described."  No  ex- 
press lien  was  reserved  in  said  deed  to  se- 
cure the  unpaid  purchase  money.  In  fact, 
as  a  part  of  the  real  consideration,  in  ad- 
dition to  that  recited  in  the  deed,  said  Mar- 
tin also  gave  to  said  Duke,  as  president  of 
■aid  company,  another  note,  for  $1,000.  On 
tte  same  day  fbaX  said  deed  was  so  ieUy- 
cred  bj  Dnke  to  Martin,  tiie  said  Martin 


executed  and  delivered  to  J.  H.  Mllliken  a 
deed  conveying  to  him  an  undivided  one- 
half  intoreet  in  said  26  sections  of  land.  On 
the  23d  day  of  July,  1885,  said  J.  H.  Mllliken 
executed  to  F.  R.  Mllliken  a  deed  convey- 
ing an  undivided  one-half  interest  in  said 
land.  Thereafter,  on  the  14th  day  of  Sep- 
tember, 1885,  the  said  F.  R.  Mllliken  and  W. 
O.  Martin  executed  to  Thomas  McOormlck, 
defendant  in  error  herein,  a  general  war- 
ranty deed,  conveying  to  him  all  of  section 
No.  8,  blodc  No.  18,  Texas  &  Pacific  Rail- 
road survey,  containing  408^  acres,  in  con- 
sideration of  $1,022.60,  which  was  then  paid 
In  cash  by  said  McCk>rmick,  and  he  claimed 
the  land  in  controversy  under  this  claim  of 
title.  The  $40,000  note  mentioned  In  the 
deed  flrom  Duke  to  Martin,  above,  was  se- 
cured by  a  deed  of  trust  on  a  one-half  In- 
terest In  a  stock  of  horses,  consisting  of 
about  3,631  head;  and  It  was  stipulated  in 
said  note  that,  upon  default  in  the  payment 
thereof  at  maturity,  the  principal  and  In- 
terest might  be  discharged,  and  be  collect- 
ible In  horses  of  said  stock  at  the  rate  of 
$30  per  head.  At  the  time  of  the  execu- 
tion of  said  deed  from  Duke  to  Martin,  it 
was  expressly  understood  between  them 
that  the  said  Duke  accepted  said  $40,000 
note,  secured  as  aforesaid,  and  released  the 
vendor's  lien  upon  all  of  said  land  for  all 
of  the  consideration  except  the  $950  note. 
Alter  the  purchase  of  the  land  In  contro- 
versy In  this  suit  by  said  McCormlck  from 
Martin  and  Mllliken,  said  Franco-Texan 
Land  Company  filed  suit  in  the  district 
court  of  Taylor  county  against  said  Martin, 
Mllliken,  and  L.  H.  Fitzhugh,  and,  while 
it  was  pending,  J.  B.  Simpson  also  became 
a  party  t^  Int^vaition,  as  purchaser  of 
FItzhugh's  Interest  The  object  of  this  suit 
was  to  rescind  the  trade,  and  canc^  the 
deed  from  Duke  to  Martin,  and  the  title  of 
the  several  defendants  claiming  thereunder, 
upon  substantially  the  same  grounds  as 
plaintiff  In  error  seeks  to  have  this  done 
in  this  suit,  but,  in  said  suit,  McOormick 
was  not  made  a  party.  Upon  the  trial  of 
this  case,  judgment  was  rendered  In  farot 
of  said  corporation,  cancdlng  saia  deeds, 
ordering  the  $10,000  whldi  had  been  paid 
as  a  cash  consideration  to  be  paid  to  the 
defendants  Martin  and  Simpson,  and  can* 
celing  the  several  notes  which  had  been 
given  for  the  deferred  payments,  and  or- 
dering their  return  to  the  defendants  Mar- 
tin and  Milllkai.  At  the  time  that  said 
McOormick  purchased  the  land  in  contro- 
versy, he  had  only  been  in  this  state  a  few 
days,  and  the  only  notice  he  had  as  to  the 
powers  of  said  Duke  in  making  the  sale  to 
said  Martin  was  such  as  he  was  charged 
with  by  law,  and  by  the  recitals  In  the  deed 
from  Duke  to  Martin.  On  the  21st  day  of 
December,  1888,  said  Thomas  McOormick, 
as  plaintiff,  filed  his  petition  In  trespass  to 
try  title  in  the  district  court  of  Taylor  coun- 
ty,   making  the   said   Franco-Texan    Land 
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Company.  W.  O.  Mardn,  and  Georg«  CIkj- 
ton  defendants.  In  this  salt,  pJaintur  seeka 
to  recoTer  tr<Mn  aald  company  the  fractional 
•ectton  In  controvenj',  and  also,  aa  an  alter- 
natire  remedy,  seeka  to  recoyer  upon  a  bond 
for  $9oO  gl^en  by  said  Martin  as  principal, 
with  said  Clayton  as  aecnrity.  In  answer 
to  tliia  petition  the  FtBiio»-Texan  Land  Com- 
pany pleads  over  against  plaintiff,  alleging 
the  invalidity  of  the  deed  made  by  Dnke 
to  Martin,  by  reason  of  the  alleged  want 
of  power  to  make  the  sale,  accepting  the 
note  of  MiUikm  aecnred  by  a  chattel  mort- 
gage upon  hones,  and  wairing  the  vendor's 
lien  upon  Ibe  land,  and  also  charging,  In 
general  terms,  fraud  and  coUnsion  between 
Duke,  Martin,  and  Milllken,  in  said  trade. 
In  its  said  answer  there  is  no  allegation  as 
to  the  relative  value  of  tbe  land  claimed 
by  plaintiff,  McOormick,  as  compared  with 
the  otber  25  aections,  nor  as  to  the  value 
of  any  of  aald  lands,  nor  Is  there  any  offer 
to  account  to  McConnidi  for  any  part  of 
the  cash  consideration  and  notes  received 
by  said  corporatlMi  in  said  trade.  In  Its 
answer  aald  company  prays  for  the  rescis- 
sion of  the  trade  between  Duke  and  Mardn, 
and  for  the  cancellation  of  the  several  deeds 
nnder  which  McGormlck  claims;  but,  failing 
in  this,  it  also  prays  for  a  foreclosure  of 
what  It  alleges  to  be  its  vendor's  lien  for 
the  payment  of  the  90S0  and  $40,000  notes 
upon  the  land  daimed  by  McCormick,  in 
the  proportion  of  its  number  of  acres  com- 
pared with  the  toital  number  of  acres  in  the 
26  sectlona  Aa  a  matter  of  fact,  there  was 
Sfb  actual  fraud  in  the  transaction  between 
Duke  and  Martin  and  Milllken,  but  the  par- 
ties thereto  acted  In  good  faith  In  making 
the  trade.  Judgment  was  rendered  In  favor 
of  defendant  in  error,  for  the  land,  and  re- 
fusing the  alternative  prayer  of  plaintiff  in 
trroe  to  foreclose  the  vendor's  lien  claimed 
by  it. 

G.  A.  Klrkland,  for  plaintiff  in  error. 
Oockrell  &  Cockrell,  for  defendant  in  error. 

HBAD,  X,  (after  stating  the  tacts.)  By 
refer«ice  to  the  case  of  Fltzhugh  v.  Land 
Co.,  81  Tex.  306,  16  S.  W.  Rep.  1078,  it  wlU 
be  seen  that  some  of  tbe  most  important 
questions  Involved  In  this  record  have  al- 
ready been  settled  by  our  supreme  oonrt 
That  suit  was  brought  to  cancel  the  particu- 
lar deed  from  Duke,  as  president  of  the 
Franco-Texan  Land  Company,  to  W.  Q.  Mar- 
tin, Involved  in  this  controversy,  and,  had 
McCormick  been  made  a  party  thereto,  there 
would  have  been  no  necessity  for  this  litiga- 
tion. In  that  case  it  is  very  clearly  held  that 
the  authority  given  the  president  of  a  cor- 
poration to  execute  deeds  conveying  its  land 
by  article  600  of  our  Revised  Statutes  does 
not  confer  upon  such  officer  the  power  to 
make  the  contracts  of  which,  such  deeds  are 
the  consummation,  and  that  in  mnk^g  such 
contracts  tbe  presidNit  must  derive  his  au- 


thority from  the  corporation  In  tbe  sam» 
manner  as  any  other  agent;  bat  such  an- 
thorlty  may  be  implied  from  tbe  acts  of  th» 
directors  in  recognizing  and  adopting  the 
agent's  transactions,  and  need  not  be  in 
writing.  In  other  words,  article  600  con- 
fers upon  the  president  the  power  to  exe- 
cute the  deed,  and  the  authority  to  the  agent 
to  make  the  contract  for  the  deed  may  be 
verbal.  Huffman  v.  Cartwrlght,  44  Tex.  296. 
In  passing  upon  the  power  of  Duke  to  malce 
this  deed,  the  court,  upMi  substantially  the 
same  facts  as  are  disclosed  by  this  record, 
otmdudes  that  he  neither  bad  the  power 
to  waive  the  vendor's  lien,  nor  to  accept  ii» 
payment  tor  his  principal's  land  the  promise 
of  a  third  party  to  pay  in  money  or  horses, 
in  the  alternative,  and  that  for  these  rea- 
sons, as  between  the  original  parties,  or 
those  claiming  under  them,  with  notice,  th!» 
deed  would  be  Invalid,  at  the  election  of  said 
corporation,  and  could  be  rescinded  by  it. 
In  this  case  it  is  contended  by  defendant  In 
error  that  he  had  no  notice  of  the  want  of  au- 
thority In  Duke,  other  than  such  as  Is  cliar;gft- 
able  to  him  from  the  recitals  in  the  deed, 
and,  as  he  paid  a  valuable  conalderatloD  for 
the  land,  he  should  be  protected,  even 
though  the  (ieed  would  be  Invalid  as  between 
the  original  parties  to  it;  and  the  court  be- 
low sustained  him  In  this  contention,  both  ia 
finding  as  a  fact  that  he  had  no  other  notice, 
and  in  concluding  that  the  recitals  in  the 
deed  were  not  sufficient  to  charge  him  with 
notice  that  the  vendor's  lien  had  been 
waived;  and  a  number  of  the  assignments  of 
error  presented  by  plaintiff  In  error  are  di- 
rected to  challen^g  the  correctness  of  this 
conclusion  of  the  court  From  the  view  we 
take  of  the  law,  the  Judgment  of  the  court 
below  must  be  sustained,  as  to  this  branch 
of  the  case,  even  though  it  should  be  held 
that  the  defendant  In  error  was  diargeable 
with  full  notice  at  the  time  of  his  pui-chase. 
Prom  the  flndhig  of  fact  set  forth  above,  it 
will  be  seen  that  the  plaintiff  in  error  no- 
where offered  to  account  to  drfendant  in  er- 
ror for  any  part  of  the  ccmsideratlon  it  had 
recrived  from  this  sale.  That  this  would  be 
necessary  in  a  suit  for  rescission  brought  by 
it  against  its  original  grantee,  Martin,  there 
can  be  no  question.  Pltzhugb  v.  Land  Co., 
81  Tex.  314,  16  S.  W.  Rep.  1078.  This  l)elng- 
a  case  where  the  deed  was  executed  by  the 
proper  olHcer  of  the  corporation,  with  the 
necessary  formalities  to  convey  the  legal 
title,  if  the  agent  had  authority  to  make  the 
contract  for  the  deed,  and  verbal  authority 
in  the  agent  being  sufficient  to  authorize  him 
to  make  such  contract,  for  the  corporation  to- 
retain  the  consideration  received  for  the  deed 
would  be  to  ratify  the  transaction,  and  make 
It  as  binding  as  If  the  agent  had  originally 
had  full  authority;  and  ttils  deed  would 
therefore  not  be  void,  but  only  voidable,  at 
the  election  of  the  corporation,  when  accom- 
panied with  the  proper  offer,  Itself,  to  do- 
equity.    And  If  McCormick,  upon  his  ptuv 
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thaae  from  Uartiii,  acquired  tb»  tigbt,  upon 
the  readasAon,  to  receive  from  plaintiff  in  er- 
ror tbe  part  of  the  consideration  it  had  re- 
ceived, which  was  represented  by  the  land 
conveyed  to  him,  there  can  be  as  little  ques- 
tion that  it  waa  incumbent  on  it  to  make 
such  offer  to  account  to  him  In  this  suit 
There  are  a  number  of  cases  in  this  state 
holding  that  a  deed  to  land  carries  with  it 
the  certificate  by  virtue  of  which  the  land 
was  located,  so  Qiat,  upon  a  failure  of  the  ti- 
tle to  tbe  land  described  in  the  deed,  the 
certificate  belongs  to  the  grantee  therein. 
Robertson  v.  Du  Bose,  76  Tex.  1,  13  S.  W: 
Rep.  300;  Hearne  v.  OUlett,  62  Tex.  23; 
Elnes  V.  Thorn,  57  Tex.  98;  Johnson  v. 
Newman,  43  Tex.  628.  And  so  we  tblnlc 
that,  where  the  land  is  conveyed  by  a  deed, 
— especially  a  warranty  deed,— it  carries'  to 
the  grantee  the  right  his  vendor  would  oth- 
erwise have  had  upon  failure  of  the  title, 
—to  receive  back  the  coosideration  he  had 
paid  to  his  vendor  therefor.  To  holtd  oth- 
erwise would  leave  in  the  hands  of  tbe 
grantor  In  such  deed  both  the  consideration 
he  had  received  upon  the  sale  made  by  him 
and  the  consideration  his  vendor  pays  l>ack 
npon  the  cancellation  of  the  title,  and  there- 
by make  it  to  his  interest  to  defeat.  Instead 
«f  uphold,  tbe  title  be  had  purported  to  con- 
vey. It  is  no  answer  to  say  that  upoa  fail- 
nre  of  this  title  the  grantee  can  look  to  bis 
covenants  of  warranty,  especially  when,  as 
plalntiS  in  error  in  this  case  alleges,  tbe 
warrantors  are  insolvent  We  think  that 
the  better  reason  is  with  tbe  holding  that 
a  deed,  as  its  wording  imports,  carries  to 
the  grantee  bH  tbe  right,  title,  and  Interest  of 
the  grantor,  of  whatever  kind,  which  in- 
dudes  hla  right  to  recover  from  previous 
vendors  on  the  failure  of  the  title.  In  the 
case  of  Flaniken  v.  Neal,  67  Tex.  634,  4  S. 
W.  Rep.  212,  Justice  Gaines,  delivering  tbe 
opinion  of  the  court,  says:  "The  covenant 
of  the  title  enters  into,  and  forms  a  part  or 
parcel  of^  tbe  contract  by  which,  and  of  the 
consideration  for  which,  the  grant  of  land 
was  made;  and  whoever  purchases  the  one 
is  supposed  to  pay  for  the  other,  and  to  be- 
come substituted,  in  all  respects.  In  idace 
of  the  first  covenantee,  so  far  as  the  rigbt 
of  being  indemnified  for  any^faQure  by  de- 
feat of  the  title.  3  Washb.  Real  Prop.  (3d 
Ed.)  309."  And  In  Id.  (5th  Ed.)  505,  it  Is 
said:  "As  a  kind  of  corollary  to  what  has 
gone  before,  no  one  can  release  or  discharge 
a  covaiant  of  warranty,  except  the  one  who 
then  holds  tbe  title  to  the  estate.  A  release 
by  the  covenantee  to  the  covenantor,  after  he 
has  parted  witb  bis  estate,  will  have  no  ef- 
fect upon  fte  covenant"  That  this  covenant 
is  also  susceptible  of  division  Into  aa  many 
parts  or  Interests  as  the  land  Itself  shall 
be  divided  into  by  subsequent  coaveyances, 
enabling  each  to  have  an  action  against  the 
orlgfaial  warrantor,  seems  also  to  be  well 
Mttled.  2  Sayles'  Real-Estate  Law,  857. 
It  follows,  therefore,  from  what  we  bare 


aald,  that  we  are  of  opinion  that,  when  Maf>. 
tin  and  Milllken  conveyed  this  sectloii  at 
land  to  McCormick,  the  effect  of  that  con- 
veyance was  also  to  convey  to  the  latter 
their  right  to  look  to  the  Franco-Texan  Land 
Coimpany  for  reimbursement  for  the  loss  of 
this  part  of  the  land  previously  conveyed  by 
it,  and  after  this  conveyance  they  no  longer 
had  the  right  to  receive  from  said  company 
the  consideration  It  hod  received  from  them 
th««for;  and  we  therefore  hold  that  the 
failure  of  plaintiff  in  error  to  offer  to  ac- 
count to  defmdant  in  ecror  for  that  part 
of  tbe  conalderatloa  r^resented  by  tbe  land 
conveyed  to  him  is  fatal  to  its  right  to  re- 
scind the  deed,  as  to  him. 

Plaintiff  In  error,  also,  In  Its  answer,  after 
repeatedly  asserting  that  in  the  trade  be- 
tween Duke  and  Martin  the  vendor's  lien 
was  expressly  waived  aa  to  tbe  $40,000  note, 
concludes  with  this  prayer:  "The  premises 
comaldered,  this  d^endant  prays  that  It  may 
recover  fnHn  plaintiff  the  title  and  poeses- 
sioo.  of  the  tract  of  land  Invc^ved  in  this 
suit,  and  tor  a  decree  of  this  court  oancellng 
the  deeds  above  described,  under  which  he 
holds  title  to  said  premises,  which  are  s 
cloud  («  the  title  of  this  defendant  to  said 
premises,  namely,  sold  deed  from  said  R. 
W.  Duke,  aa  president  of  said  company,  to 
W.  O.  Martin,  dated  February  IS,  1885,  and 
acknowledged  February  20,  1885,  and  that 
from  sMd  Martin  to  J.  H.  MllUkai,  and  that 
from  said  MilUken  to  F.  R.  MlUlkoi,  and 
that  from  F.  R.  MlUIkea  and  W.  a.  Martin 
to  plaintiff,  and  that  the  dood  on  ttils  de- 
fendant's title  be  removed.  In  tbe  event  Hie 
court  should  hold  that  this  defendant  is  not 
entitled  to  said  relief,  this  defendant  alleges 
that  it  la  the  legal  owner  and  holder  of  sold 
notes  for  |950  and  ^40,000,  above  described, 
and  that  the  same,  though  long  since  due, 
have  never  been  paid,  which  notes  were  giv- 
en for  port  of  the  purchase  money  for  the 
tract  of  land  in  cmtroversy  In  this  suit,  in- 
cluding the  said  25  other  sections,  and  tn 
the  event  that,  under  the  facta,  the  court 
should  hold  that  this  defendant  cannot  re- 
cover back  said  premises,  and  have  said 
deeds  and  sales  canceled,  and  In  that  event 
only,  then  this  defendant  prays  for  judgment 
against  plaintiff  for  such  part  of  the  amount 
due  on  said  notes,  Including  Interest  and  at- 
torneys' fees,  as  the  area  of  the  tract  of  land 
involved  in  this  suit  bears  to  the  entire  area 
of  said  25  surveys  conveyed  In  said  deed, 
dated  February  18,  1885,  from  said  Duke  to 
said  Martin,  and  for  the  foreclosure  of  the 
vendor's  lien  on  the  tract  of  land  hivolvcd 
In  this  suit  for  the  satisfaction  of  said  pro- 
portion of  said  indebtedness,  and  for  coets  of 
suit,  and  for  general  and  special  relief."  It 
Is  also  alleged  In  said  answer  that,  soon  aft- 
er plaintiff  in  error  was  Informed  of  the  sold 
unwarranted  and  unauthorized  acts  of  Duke, 
In  making  said  sale.  It  instttuted  suit  against 
W.  G.  Martin,  J.  H.  MilUken,  F.  R.  MllUken, 
and  others  holding  under  them,  for  the  re- 
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-COTMX  ot  the  said  28  sections  of  land,  and 
Uie  cancellation  of  nld  deed,  and  tbat  Judg- 
ment waa  rendered  in  said  mlt  on  tbe  ITth 
day  at  October,  1888.  in  Its  fayor,  for  the 
recovery  of  said  lands,  indading  the  tract 
in  controyersy  in  this  salt,  and  for  One  can- 
cellation of  said  deed,  and  that  said  cash 
payment  be  paid  to  defendants  J.  B.  Simp- 
son and  W.  O.  Martin,  and  said  notes  be  deliv- 
«red  to  said  W.  O.  Martin  and  X  H.  Milliken. 
Bnt  the  relatiye  yalne  of  the  section  claimed 
b7  defendant  In  error,  when  compared  with 
the  26  sections  recovered  in  this  suit,  is  no- 
where alleged,  nor  is  the  yalne  of  the  25 
sections  anywhere  stated;  so  that  the  only 
data  fnmished  by  plaintiff  in  errw  to  as- 
certain the  amount  for  wliicb  It  claims  the 
vendor's  lien  should  be  foredoeed  on  the  land 
in  controversy  In  this  suit  are  the  respective 
areas  contained  in  the  different  surveys. 

We  think  it  quite  too  dear  for  argument 
that.  In  thia  state  of  the  pleading,  tiie  plaln- 
tur  in  error,  upon  falling  to  caned  defendant 
In  error's  titie,  was  not  entitled  to  have  the 
rendor'a  lien  foreclosed  under  Its  prayer  for 
alternative  relief,  above  set  forth.  The  court 
below,  In  refusing  plaintiff  in  error  this  re- 
lief, proceeded  upon  the  idea  that  plaintiff, 
having  recovered  back  the  25  sections  In  the 
suit  referred  to,  would  be  chargeable  with 
the  full  value  of  the  lands  so  recovered,  on 
the  theory  that,  where  one  holding  a  lien 
upon  several  tracts  of  land  takes  bade  In 
payment  upon  the  debt  part  of  the  land  up- 
on which  he  hdd  the  lien,  if  the  land  not  so 
taken  back  had  been  previoualy  conveyed  to 
other  parties,  the  llenholder  would  be  charge- 
able with  the  full  value  of  the  land  so  taken 
back  by  him,  and  could  only  foredose  upon 
the  land  which  had  been  previously  conveyed 
for  the  balance  of  the  debt,  after  giving  such 
credit.  That  this  is  correct,  as  applied  to 
that  kind  of  case,  we  entertain  no  doubt 
The  reasons  for  this  are  set  forth  at  length 
in  the  case  of  Burson  v.  Blackley,'  67  Tex.  5, 
2  S.  W.  Rep.  6G8,  and  we  do  not  deem  It 
necessary  to  discuss  the  question  furtiier, 
bnt  we  are  not  prepared  to  say  that  is  the 
case  before  us.  In  this  case,  plaintiff  In 
error  contends  that  it  had  never  made  a  law- 
ful conveyance  of  Its  land,  and  seeks  to  have 
canceled  the  conveyance  attempted  to  be 
made  in  Its  name  as  being  illegal,  and  not 
binding  upon  it  In  such  case,  we  believe. 
If  a  part  of  the  land  hod  been  conveyed  to 
a  third  party,  under  such  drcumstonces  as 
that  the  trade  as  to  the  land  so  conveyed 
could  not  be  rescinded,  a  more  equitable  rule 
would  be  to  rescind  as  to  that  part  of  the 
land  as  to  which  this  relief  could  be  granted, 
and  to  hold  the  land  against  which  the  re- 
scission could  not  be  had  for  Its  proportion- 
ate part  of  the  purchase  money,  taking  into 
consideration  Its  relative  value  to  the  part 
of  the  land  for  which  the  rescission  Is  grant- 
ed. We  believe,  to  hold  the  party  securing 
the  rescission  for  the  full  value  of  the  land 
recovered  might  In  some  cases— and,  so  far 


as  we  can  tell,  might  In  this  case— work  seri- 
ous injustice.  The  aim.  In  every  resdssloa 
of  this  kind,  of  course,  is  to  place  the  party 
Injured,  as  near  as  possible.  In  the  position 
he  occupied  prior  to  the  unauthorized  con- 
veyance. If,  upon  the  trial  of  this  case.  It 
had  been  made  to  appear,  as  alleged  by  de- 
fendant In  error,  that  the  25  sections  recov- 
ered back  by  plaintiff  In  error  were  worth 
more  than  the  total  contract  consldoraUon 
for  the  unauthorized  conveyance,  the  plain- 
tiff In  error  wonid  be  compelled  to  receive 
these  25  sections  In  full  satisfaction  of  its 
claim,  and  under  such  drcnmstances  would 
be  required  to  surrender  the  twenty-slith 
section,  without  ever  having  recdved  any 
consideration  therefor.  In  other  words,  be- 
fore the  unauthorized  conveyance,  plaintiff  in 
error  had  26  sections  of  land,  but  after  the 
rescission  it  would  only  have  25.  Ttie  In- 
justice of  this  is  apparent  at  a  glance,  and, 
if  this  rule  Is  to  obtain  in  this  class  of  cases, 
it  might  be  used  to  defeat  the  very  object  of 
the  rescission.  We  think  that  it  will  be 
found  that  almost  all  resdssions  are  sought 
because  the  party  complaining  thinks  that  he 
bos  not  received  full  value  for  his  property, 
and  in  such  cases  he  could  not,  of  course, 
be  compelled  to  take  back  a  part  of  the  prop- 
erty In  satisfaction  of  the  whole,  on  the 
ground  that  it  was  worth  as  much  as  the 
contract  price,  when  this  very  price  was  the 
gravamen  of  his  complaint  We  are  also  of 
the  opinion  that  when  an  adjustment  of  this 
kind  1b  made,  as  between  two  tracts  of  land. 
It  should  be  upon  the  basis  of  their  respective 
values,  and  not  upon  the  basis  of  their  areas. 
Peters  v.  Clements,  52  Tex.  145;  Anthony  v. 
Carter,  1  Posey,  Unrep.  Gas.  76. 

From  what  has  been  said.  It  will  be  seen 
that  the  pleading  of  plaintiff  in  error  wholly 
failed  to  furnish  any  data  for  foredosnre  of 
the  lien  in  its  favor,  on  the  basis  we  have 
indicated,  and  the  court,  therefore,  did  not 
err  In  refusing  to  grant  this  relief.  It  will 
also  be  noticed  that  the  pleadhig  of  the  plain- 
tiff in  error  wholly  falls  to  furnish  a  basis 
for  the  foredosure  of  the  lien  in  Its  favor, 
even  though  we  proceed  up<xi  the  Idea  that 
it  should  be  chargeable  with  the  full  value 
of  the  25  secti(ms,  the  value  of  these  25  sec- 
ttoiug  being  nowhere  alleged.  Before  the 
commencement  of  the  trial,  however,  the  de- 
fendant in  error  Interposed  a  number  of 
special  exceptions  to  the  pleading  of  plaintiff 
In  error,  based  on  failure  to  allege  the  value 
of  the  25  sections,  recovered  by  it  which  ex- 
ceptions were  overruled  by  the  court,  and 
during  the  trial  the  plaintiff  offered  evi- 
dence, under  its  pleading,  to  show  the  value 
of  this  part  of  the  land,  which  the  court 
declined  to  recdve,  on  the  groimd  that  the 
pleading  would  not  authorize  Its  admission. 
The  plaintiff  In  error  thereupon  requested 
leave  to  amend  Its  pleading  so  as  to  meet 
this  objection,  which  was  refused  by  the 
court  and  In  explanation  of  tlUs  refusal  the 
court  states  that  at  the  time  plaintiff's  de- 
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mnrren  were  ruled  upon  tlie  court  stated 
-distinctly  that,  in  the  opinion  of  the  court, 
the  allegations  of  the  defendant  company's 
■answer  were  sufflclent  to  authorize  the  re- 
scission of  the  deeds  under  which  plaintlfF 
claimed,  and  at  the  same  time,  and  In  the 
same  connection,  it  was  further  stated  tliat 
the  court  was  of  the  opinion  that  If,  in  any 
event,  plaintiff  could  be  permitted  to  fore- 
close the  vendor's  lien,  yet  It  could  be  legal- 
ly done  only  by  showing  that  the  value  of 
the  land  ao  recovered  was  less  than  the  un- 
paid purtdiase  money,  of  which  plaintiff  had 
notice  at  the  time  of  his  purchase,  and  not, 
as  contended  by  counsel  for  defendant  com- 
pany, that  the  proper  rule  was  that  defend- 
ant would  be  entitled  to  recover  in  the  pro- 
portion that  plalntUFs  tract  bore  to  the  other 
2S  sectlMis.  The  court,  however,  further 
said  he  would,  notwithstanding  this  view  of 
the  law,  overrule  also  the  demurrers  calling 
In  question  defendant's  right  to  foreclose  the 
vendor's  lien,  as  he  was  not  mtirely  satis- 
fled  that  his  view  of  the  law  was  correct, 
and  a  farther  presentation  of  aotiboilty  mi^t 
change  the  view  of  the  court  to  that  advo- 
cated In  the  bAalf  of  the  defendant  com- 
pany, and,  if  be  did  so,  then  such  mling 
would  be  In  harmony  with  such  changed 
Tlews.  Counsel  for  d^endant  company  then 
■asked,  and  was  granted,  leave  to  amend,  the 
-court  at  the  time  supposing  the  amendment 
was  desired  prlndpaUy  to  meet  the  view  ex- 
pressed by  the  court;  and  it  seems  that  the 
court  did  not  know  that  this  change  had  not 
been  made,  until  called  to  Its  attention,  dur- 
ing the  progress  of  the  trial.  As  a  further 
reaaoa  for  refudng  the  leave  to  amend  at 
this  time,  the  court  states  that  It  was  asked 
during  the  day  next  preceding  the  adjourn- 
ment of  the  court  for  the  term,  and,  whUe 
plaintiff  in  error  said  it  would  require  but 
little  time  to  obtain  its  witnesses  to  show  the 
value  of  this  land,  defendant  in  error  stated 
(hat  his  witnesses  upon  this  point  had  been 
discharged,  and  could  not  be  obtained  at  the 
triaL  If  it  be  conceded  that,  under  the 
present  state  of  our  statutes  and  decisions 
«^K>n  this  question,  the  court  had  the  dis- 
cretion to  permit  this  amendment  during  the 
progress  of  the  trial,  and  after  the  announce- 
ment of  "Ready,"  we  think  the  reasons  given 
for  the  refusal  clearly  show  that  the  discre- 
tion of  the  court,  in  refusing  it,  was  not 
abused.  At  any  rate,  no  leave  was  asked 
by  the  plaintiff  In  error  to  make  an  amend- 
ment showing  the  relative  value  of  the  land 
in  controversy,  as  compared  with  the  other 
25  sections,  and  imder  our  view  of  the  law 
this  would  have  been  necessary,  in  order  to 
fomlsb  a  basis  to  estimate  the  part  of  the 
consideration  g^lven  for  the  whole  that  should 
be  charged  against  It;  and  even  though  -the 
court  sbonld  have  allowed  a  proper  amend- 
ment, under  the  circumstances  under  which 
the  request  was  made  by  plaintiff  In  error,  no 
injury  resulted  to  It  from  the  refusal,  as  tbe 
amendment  It  proposed  to  make  would  not 


have  been  sufficient  We  do  not  wish  to  be  un- 
derstood, in  view  of  the  repeated  assertions  of 
the  plaintiff  in  error.  In  its  answer,  that  in 
the  trade  between  Duke  and  Martin  Uie 
vendor's  lien,  as  to  the  $40,000  note,  was 
expressly  waived,  it  could,  under  the  circum- 
stances, claim  a  lien  on  any  of  the  land  for 
any  part  of  this  note,  had  the  amendment 
to  meet  the  objections  above  indicated  been 
made.  As  to  this  we  express  no  opinion, 
mot  deeming  It  necessary.  Upon  the  whole 
case,  we  are  of  the  opinion  Uiat  the  Judg- 
ment, as  rendered  by  the  court  below,  should 
in  all  things  be  affirmed. 

STEPHENS,  J.,  did  not  participate  in  this 
decision. 


PRANCO-TBIXAN  liAND  CO.  v.  McCOR- 
MICK. 
(Supreme  Court  of  Texas.     Feb.  23,  1893.) 

COBPORATIONS  —  DsED  OF  PkBSISBKT  — NoTIOB  — 

Tbesfasb  to  Tbt  Title  —Void  Dsbd  —  Rbcov- 

XBT  or  FCBGEASB  MoNET. 

1.  One  who  purchases  part  of  the  land  con- 
veyed to  hia  grantor  by  deed  of  a  corporation's 
president,  reciting  the  taking  of  a  third  person's 
note  in  full  payment  of  the  greater  part  of  the 
purchase  money,  has  notice  from  such  deed  that 
the  president  has  waived  tbe  vendor's  Uen  of 
the  corporation  without  any  authority  under 
the  by-laws  of  the  corporation,  or  under  Ilia 
power  to  make  deeds. 

2.  Such  purchasa:,  therefore,  cannot  have 
Judgment  against  the  corporation  in  trespass  to 
try  title,  nmess  he  shows  that  authority  was  in 
some  way  given  the  president,  as  otherwise  the 
corporation  was  not  divested  of  title. 

3.  Plaintiff  Is  not  entitled  to  judgment  by 
reason  of  the  fact  that  the  c(»poranon,  by  croas 
bill,  asks  for  a  cancellation  oi  the  deed,  with- 
out offering  to  pay  plaintiff  a  proportionate  part 
of  the  money  received  from  plaintiff's  grantor. 
23  S.  W.  R^.  118,  reversed. 

4.  To  entitle  plaintiff,  in  any  case,  to  re- 
ceive from  the  corporation  any  part  of  tlie  sum 
paid  to  the  president  of  the  corporation,  it  must 
be  shown  that  it  came  into  the  possession  of 
the  corporation,  or  was  applied  to  its  use.  23 
S.  W.  Rep.  118,  rerersed. 

Error  to  court  of  dvll  appeals  of  second 
supreme  Judicial  district 

Trespass  to  try  title  by  Thomas  McCor- 
mick  against  the  Franco-Texan  Land  Com- 
pany and  othera  From  a  Judgment  of  the 
court  of  civil  appeals  affirming  a  Judgment 
against  the  land  company,  it  brings  error. 
Reversed. 

McCall  &  Moeeley,  for  plaintiff  in  error. 
CoCkrell  &  Cockrell,  John  Bowyer,  and  H. 
L.  Bentley,  for  defendant  In  error. 

STAYTON,  0.  J.  The  leadhig  facts  in- 
volved in  this  case,  <m  which  the  rights  of 
the  parties  largely  depend,  are  the  facts 
stated  In  the  case  of  Fitzhugh  v.  Land  Co., 
81  Tex.  306,  16  S.  W.  Rep.  107a  Before 
that  action  was  brought,  Thomas  McCormick 
had  bought  one  of  the  sections  of  land  in 
oontroveray  In  that  cause,  but,  as  he  was  not 
made  a  party,  the  Judgment  therein  ren- 
dered is  not  binding  upon  him.    He  brought 
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this  action  against  the  Franco-Texan  Land 
Company,  in  form,  trespass  to  try  title,  al- 
leging title  to  one  of  the  sections  the  presi- 
dent of  the  company  attemped  to  convey 
to  Martin.  He  attempts  to  deraign  title 
through  Martin,  and  to  so  much  of  his  ac- 
tion a  plea  of  not  goilty  was  filed.  He 
further  alleged,  however,  that,  at  the  time 
he  purchased,  the  land  company  was  assert- 
ing a  lien  on  the  land  to  secure  the  payment 
of  the  purdbase  money,  and  that,  in  addition 
to  the  indemnity  furnished  through  the 
warranly  In  the  deed  under  which  he 
claimed,  he  required  and  received  from 
Martin  and  Clayton— the  latter  being  only  a 
surety— a  bond  to  indemnify  talm  vgalnst 
the  lien  claimed  bv  the  land  company,  and 
against  any  claim  the  land  company  might 
make  and  enforce.  He  made  Martin  and 
Clayton  parties  to  this  action.  His  prayer 
against  the  land  company  was  for  the  re- 
covery of  the  land,  and  for  cancellation  of 
any  dalm  that  company  might  assert;  and 
he  prayed,  in  the  event  of  a  recovery  against 
him  by  the  land  company,  a  judgment 
against  Martin  and  Clayton  on  their  in- 
demnity bond.  The  land  company  filed  a 
cross  bill.  In  which  It  set  ap  the  Invalidity 
of  the  deed  made  by  its  president  to  Mar- 
tin, alleging  the  same  matters  as  In  the 
case  before  referred  to,  and  under  this 
prayed  for  a  cancellation  of  the  deeds  nnder 
which  plaintiff  claimed.  In  the  event,  how- 
ever, that  the  OMnpany  should  not  be  en- 
titled to  hold  the  land,  It  prayed  an  enforce- 
ment of  its  lien  for  the  pro  rata  payment  of 
the  purchase  money  nnpald,  against  the 
section  of  land  in  controversy,  but  gave  no 
basis  upon  which  to  do  this,  other  than  a 
statement  of  the  purchase  money  still  due 
on  the  26  sections  of  land,  and  their  area. 
To  this  cross  bill,  exceptions,  general  and 
special,  were  filed,  and  one  of  these  excep- 
tions questioned  the  right  of  the  land  com- 
pany to  the  equitable  relief  sought,  because 
there  was  no  offer  to  return  to  plaintiff  the 
money  paid  by  him  for  the  section  of  land. 
The  exceptions  were  overruled.  Plaintiff 
further  answered  the  cross  bUl,  and,  among 
other  things,  alleged  that  he  was  an  inno- 
cent purchaser  of  the  land,  and  that  he  paid 
51,020.50  for  it,  relying  upon  the  deed  made 
by  the  president  of  the  company  to  Martin; 
and  the  evidence  tends  to  show  that  he 
had  no  notice  of  the  facts  whlcli  gave  in- 
validity to  the  deed  made  by  the  presld«it 
of  the  land  company,  other  than  such  as 
appeared  <«i  the  face  of  that  deed.  That 
he  paid  the  purchase  money  for  the  land 
was  proved,  and  the  district  court  rendered 
a  judgment  In  his  favor  toe  the  land,  on 
the  ground  that  he  w^as  an  Innocent  pur- 
chaser. In  the  decision  of  this  case  the 
conrt  of  civil  appeals  reserved  a  decision 
of  the  questions  whether  the  recitals  in 
the  deed  made  by  the  president  of  the  land 
company  to  Martin  were  sufficient  to  affect 
I>laintlff  with  notice  of  the  invalidity  of  the 


deed,  but  affirmed  the  judgment  on  the 
ground  that  the  land  company  hod  not  of- 
fered to  pay  to  the  plaintiff  sach  part  of  the 
money  received  by  the  company  from  Mar- 
tin as  the  section  of  land  in  controversy 
bore  to  all  the  land  the  president  of  the 
company  attempted  to  convey  to  Martin. 
There  is  notlilng  presented  in  this  case  that 
would  rmder  inapplicable  the  rules  of  law 
announced  in  Fltzhugh  v.  Land  Co.  It  was 
not  shown  In  either  case  that  power  was  at 
any  time  expressly  conferred  on  the  presi- 
dent of  the  corporation,  but,  as  held  in  the 
former  case,  apparent  power,  a  holding  out. 
In  former  course  of  dealing,  might  Justify 
persons,  in  dealing  wlQi  him,  to  beDeve  that 
he  had  power,  not  only  to  execute  a  deed, 
but  also  to  make  a  contract  for  the  sale  of 
land,  In  the  usual  course  of  business,  by 
which  the  corporation  would  be  bound.  The 
authority  of  an  agmt  of  a  coriwratlon  must 
necessarily  depend,  as  that  of  the  agent  of  a 
person,  on  the  terms  of  his  appointm«it;  anS 
they  differ  In  this  respect  only  In  that  a  cor- 
poration cannot  empower  an  agent  to  do  any 
act  whldi.may  not  lawfully  be  done  under 
its  charter,  wlille  a  person  may  empower  his 
agent  to  do  any  act  not  forUdden  by  law. 
This  difference  arises  from  the  fact  that  the 
(diarter  of  a  private  corporation  does  not 
simply  confer  the  corporate  franchise,  but  Is 
also  an  agreement  between  the  shar^olders 
as  to  the  business  to  be  conducted,  and  as  to 
the  powers  to  be  exercised  In  reference  there- 
to; and,  for  the  protection  of  ^11  sharehold- 
ers, all  business  conducted,  or  powers  exer- 
cised, when  not  authorized  by  the  charter, 
must  be  held  not  to  be  binding  on  the  cor- 
poration. Acts  so  done  In  excess  of  power 
conferred  by  tlie  charter  are  void.  In  the 
sense  that  they  can  have  no  effect  to  divest 
the  corporation  of  right  in  or  to  any  property 
belonging  to  It.  In  this  respect  It  matters 
not  whether  the  power  of  the  agent  be  ex- 
pressly g:lven,  or  be  Implied  from  the  usual 
oonrae  of  business,  for  sll  persons  must  take 
notice,  when  Uiey  att^npt  to  contract  with  a 
corporation,  of  the  powers  conferred  upon  It 
by  Its  charter.  In  the  former  case  It  was 
hdd  that  the  charter  of  the  land  company 
gave  to  It  no  power  to  exchange  for  personal 
property  the  lands  U  was  authorized  to  ao- 
qolre.  The  president  of  the  corporation  hav- 
ing no  power,  under  the  charter,  to  convey 
to  Martin,  all  persons  claiming  through  the 
deed  to  him  are  affected  with  notice  of  every 
fact  recited  in  the  deed  made  to  him.  The 
deed  to  Martin  recited  a  con^deratlon  of 
$49,920,  of  which  $9,920  was  cash,  a  note  for 
$950,  and  the  balance  thusY  "And  the  further 
consideration  of  a  certain  promissory  note 
for  forty  thousand  dollars,  bearing  ten  per 
cent  Interest  from  date,  executed  by  J.  H. 
Mllllken  December  15, 1884,  to  W.  G.  Martin 
or  bearer,  and  transferred  by  said  W.  O. 
Martin  to  R.  W.  Duke,  president  of  the  Fran- 
co-Texan Land  Company,  on  the  IStfa  day 
of  February,  18S5,  due  and  payable  on  De- 
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cember  16,  1886,  fhe  same  being  In  full  pay- 
ment of  the  balance  of  the  purchase  money 
of  the  lands  hereinafter  described."  ThlB 
was  all  that  appeared  In  the  aeed  as  to  the 
character  of  the  obligation  given  in  full  pay- 
ment of  balance  of  purchase  money,  bat 
when  the  Instrument  was  offered  In  evidence 
it  appeared  that  it  might  be  paid  In  horses, 
at  a  price  named.  Of  this  fact,  McCormIck 
had  no  notice  when  he  purchased,  but  be 
was  affected  with  notice  that  a  promissory 
note  daade  by  a  x>eraon  other  than  the  vendee 
was  taken  in  absolute  payment  of  $40,000  of 
the  purchase  money,  to  secure  the  payment 
of  which  no  Uax  was  reserved.  We  do  not 
see  in  what  respect  the  taMng  of  the  note  of 
&  third  person  In  payment  of  so  much  of  the 
pnrchase  money  would  differ,  in  principle, 
from  the  taking  of  any  other  personal  prop- 
erty in  payment,  for  in  either  case  it  would 
be  simply  an  exchange  or  barter  of  real  es- 
tate, in  so  far,  for  personal  property.  If  the 
president  of  the  company,  having  power  to 
sell  and  convey  for  cash,  or,  under  the  by- 
laws, on  a  credit,  had  sold  and  made  a  deed 
reciting  that  the  land  had  been  paid  for  In 
cash,  then  a  perscHi  ignorant  of  tbe  falsity  of 
this  might  become  an  innocent  purchaser,  for 
fhe  sale  and  conveyance  would  have  been 
within  the  apparent  power  of  the  agent,  and 
every  person  would  be  entitled  to  rely  upon 
the  express,  or  even  the  implied,  representa- 
tion that  the  facts  existed  that  empowered 
him  to  convey.  If  a  state  of  facta  possibly 
might  have  existed,  under  which  the  presi- 
dent of  -the  corporation  would  have  been  em- 
powered to  scU  and  convey  the  land  as  he 
did,  their  existence  cannot  be  presumed.  If 
they  are  necessarily  outsjide  of  the  usual 
course  of  the  business  of  the  corporation,  or 
the  leading  purpose  for  which  It  has  exist- 
ence. "A  party  dealing  with  an  agent  is  not 
entitled  to  assume  the  existence  of  any  ex- 
traordinary state  of  facts  in  order  to  bring 
the  acts  of  the  agent  wltliln  the  scope  of  bis 
apparent  authority.  Hence,  if  an  act  per- 
formed by  an  agent  of  a  corporation  would 
be  in  excess  of  the  company's  charter  or  the 
agent's  anthority,  except  under  extraordinary 
drcumstances,  the  company  can  t)e  held 
tioand  by  such  act  only  provided  these  ex- 
traordinary circumstances  dia  exist."  Mor. 
Corp.  606.  If  the  power  to  be  exercised  be 
not  clearly  within  the  express,  or  fairly  with- 
in the  implied,  powers  given  by  the  charter, 
not  within  the  grant  of  liower,  with  its  nec- 
essary incidents,  found  in  the  appointment, 
nor  within  the  apparent  power  of  the  agent, 
however  that  may  be  exhibited,  but  be  a 
power  which,  for  its  existence,  must  invoke 
some  extraordinary  state  of  facts,  not  of  a 
nature  to  be  Imown  to  the  agent  only,  and 
clearly  ont  of  the  usual  coarse  of  basineas, 
then  it  woold  seem  to  be  the  duty  of  a  per- 
son seeldng  to  acquire  right  through  the  ex- 
ercise of  the  power  to  inquire  as  to  its  exist- 
ence, and  as.  to  the  facts  which  bring  it  into 
being.   In  the  osual  coarse  of  business,  it  is 


shown  that  sales  were  made  for  cash,  or,  if 
on  credit,  with  Hen  to  secure  the  purchase 
money  unpaid,  while,  under  the  contract  the 
president  and  Martin  assumed  to  make,  tlic 
paper  of  a  third  person  was  taken  in  aiiso- 
lute  payment  of  the  greater  part  of  the  pur- 
chase mon^;  and  thus,  in  so  far,  the  Vea  the 
law  would  have  given,  had  the  purchaser  ex- 
ecuted his  own  notes,  was  destroyed,  for  to 
its  existence  the  nonpayment  of  the  pur- 
ctiase  money  was  an  essential  fact.  Under 
the  facts,  we  are  of  opinion  the  plaintiff  was 
not  an  innocent  purchaser,  the  agent  having 
no  real  power  to  make  the  sale  and  convey- 
ance made.  The  president  having,  at  most, 
only  an  api>arent  power  to  sell  and  convey, 
in  every  case,  in  due  and  ordinary  coarse  of 
business,  we  are  of  the  opinion  that  the  re- 
citals in  the  deed  to  Ma^;tin  affect  all  per- 
sons claiming  through  it,  with  notice  that  he 
exceeded  his  power  in  making  the  sale.  This 
being  true,  the  plaintiff,  on  that  branch  of  liLs 
case  which  asserted  his  title  to  the  land, 
failed  to  show  right  In  himself  simply  be- 
cause the  land  company  had  not  been  divest- 
ed of  title  by  the  unauthorized  conveyance 
made  by  Its  president. 

This  is  not  a  case,  in  so  fax,  in  wlilch  a 
person  seeldng  equitable  relief  must  do  equity 
before  sach  relief  will  be  granjLed,  but  is  a 
case  in  which  the  plalnaff  shows  no  title 
to  the  land,  either  legal  or  equitable,  while 
the  defendant  shows  a  legal  title.  In  such 
a  case  the  holder  of  the  legal  title  la  dear- 
ly entitled  to  a  Judgmoit;  and  that  it  may 
have  asked,  by  way  of  cross  bill,  relief  of  an 
equitable  nature.  In  the  event  it  was  not  enti- 
tled to  the  land,  cannot  affect  this  questlcm. 
If  the  plaintiff  be  entitled  to  have  defend- 
ant repay  all  or  any  part  of  the  sum  he  paid 
for  the  land,  upon  showing  the  facts  that 
entitle  to  audi  relief,  the  court  lias  full  pow- 
er to  give  It;  but  It  has  no  legal  power, 
under  the  facts  of  this  case,  to  deny  to  defend- 
ant the  right  which  results  from  legal  title 
to  the  land  dmply  because  it  may  not  have 
offered  to  do  equity.  If  It  be  conceded  that, 
imder  the  facts  of  this  case,  plaintiff, 
through  the  conveyance  to  him,  <mi  failure 
of  title  to  the  land,  would  have  the  same 
right  as  would  Martin,  had  he  not  conveyed, 
we  do  not  think  that  a  case  was  made  by 
the  ideadlngs  or  proof  which  would  even 
have  authorized  a  Judgmoit  against  the  de- 
fendant for  any  snm  of  money  upon  the  con- 
veyance to  Martin  being  held  void.  It  was 
the  right  of  the  land  company  to  repudiate 
the  transaction  Its  agent  attempted  to  con- 
summate, simply  l>ecause  he  had  no  power 
to  make  the  contract,  and  the  company  was 
therefore  not  bound  by  it,  but,  under  the 
general  rules  of  equity,  it  could  not  have 
the  land,  and  the  money  paid  by  Martin  also; 
but  the  mere  fact  that  the  money  was  paid 
by  Martin  to  the  president  of  the  company, 
when  assuming  to  act  for  the  company, 
would  not  furnish  ground  for  recovery  against 
the  company,   and  still  less  for  refusing  to 
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give  foil  protecttan  to  defendaat's  legal  right 
because  some  part  of  tbe  money  bad  not 
been  paid  or  offered  to  plaintiff  bj  tbe  com- 
pany. Before  any  such  right  can  exist,  it 
most  be  shown  that  the  money  was  appro- 
priated to  the  use  of  the  company,  throng 
some  corporate  agency  acting  within  the 
scope  of  Its  express  or  implied  authority. 
Tayl.  PriT.  Corp.  SlO-^12;  Mor.  Priv.  Corp. 
714,  715.  If  the  money  was  actually  re- 
ceived by  the  corporation.  It  should  account 
for  It  to  the  proper  person,  if  it  had  used  it. 
If  It  had  It  on  band,  or  liad  property  received 
under  such  circumstances.  It  should  restore 
It,  and  ought  to  pay  tlie  value  of  anything 
received  by  it,  and  used  for  a  legitimate  cor- 
porate purpose.  In  this  case  there  is  noth- 
ing to  show  that  any  sum  paid  by  Martin 
ever  came  into  the.po8ae8Si(Mi  of  tbe  oorpora^ 
tion,  or  that  it  was  implied  to  a  corporate 
purpose,  and  under  sadi  facts  no  Judgment 
could  have  beai  rendered  in  favor  of  the 
plaintiff  on  account  of  any  sum  tliat  may 
have  been  paid  to  Duke.  A  payment  to 
Duke,  the  precddent,  was  not  a  payment  or 
delivery  to  the  corporation,  sufficient  in  it- 
self to  fix  liability  on  it  It  may  be  that 
the  rule  invoked  in  the  coiut  of  civil  ap- 
peals could  not  be  given  effect,  even  in  so 
far  as  to  requite  the  return  of  any  of  the 
money  paid  by  Martin,  in  view  of  the  fact 
that,  if  ever  received  by  the  corporation, 
it  may,  as  Is  indicated  in  the  pleadings,  have 
been  returned  to  Martin,  in  the  cause  be- 
fore referred  to,  without  notice  from  any 
source  that  plaintiffs  had  bought  the  section 
of  land.  If,  through  his  negligence  in  fail- 
ing to  give  notice  of  liis  dalm,  all  the  pur- 
chase money  Iiad  been  returned  to  Martin, 
a  court  of  equity  mlg^t  possibly  refuse  any 
relief  at  all,  as  against  the  defendant,  but 
It  is  not  necessary  to  decide  these  questiona 
In  view  of  the  uncertainty  as  to  the  sum 
which  should  be  returned  for  the  purchase 
money  of  the  section  of  land  In  controversy, 
if  defendant  be  under  obligation  to  do  tills 
at  all,  and  of  the  fact  that  on  demurrer  the 
trial  court  held  this  not  to  be  necessary,  we 
do  not  think  the  judgment  could  be  legally 
aflb-med,  even  If  the  case  was  one  in  which 
the  maxim  that  "he  that  seelis  equity  must 
do  equity"  had  application  to  tbe  case.  The 
judgment  of  tbe  court  of  dvil  appeals  and 
the  Judgment  of  the  district  court  will  be 
reversed,  and  the  cause  remanded,  that  tbe 
parties  may  so  amend  their  plendlags  as  to 
have  adjusted  any  equities  that  may  exist 
between  them.    It  is  so  ordered. 


SPENCER  et  si.  v.  METROPOLITAN  ST. 

RY.  CO. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

June  27,  1893.) 

Takii;o  Private   Propertt   roR  Pubuo  Usb  — 
Rights  or  Abcttino  Owners  ik  Strset. 
The  construction  of  a  viaduct  in  a  street 
by  a  street-railway  company,   which  prevents 


the  use  of  the  street  by  the  abutting  lot  owner, 
is  a  taking  of  private  prot)ertir  for  publie  uss, 
for  which  Const  1875,  art  2,  S  21,  requires 
just  compensation  to  be  made. 

Case  certified  from  Kansas  City  court  of 
appeala 

Action  by  Catharine  Sx>enoar  and  Paul 
Spencer  against  the  Metropolitan  Street- 
Bailway  Company.  From  a  Judgment  for 
plaintiffs,  defendant  appealed  to  the  Kansas 
City  court  of  appeals,  and  by  that  court 
the  cause  was  certified  to  the  supreme  ooort. 
Affirmed. 

Pratt,  Ferry  &  Hagerman,  for  appellant 
K.  M.  DeWeese  and  R.  O.  Boggess,  for  re- 
spondenta 

BURGESS,  J.  This  was  an  action  for 
damages  to  an  abutting  lot  owner  for  build- 
ing the  Twelfth  Street  Viaduct  &  Cable  RaU- 
way  Line.  There  was  a  trial  by  jury,  and  a 
verdict  in  favor  of  plaintiffs  for  $800.  After 
an  unsuccessful  motion  for  new  trial,  the  case 
was  appealed  to  the  Kansas  City  court  of 
appeals,  and  from  that  court  certified  to 
this  court  upon  the  ground  that  a  constitu- 
tional question  is  involved. 

Catharine  Spencer  was  the  owner  of  lots 
6  and  6,  in  block  57,  Turner  &  Co.'s  addition 
to  Kansas  City.  The  lots  were  In  wliat  were 
imown  as  "short  bloclcs,"  being  bounded  on 
the  north  by  Eleventh  street,  and  cm  the 
south  by  Twelfth  street  The  lots  are  each 
24  feet  In  width  and  35  feet  in  depth.  The 
defendant  was  authorized  by  the  dty  to 
build  a  viaduct,  and  lay  its  street-Car  line 
along  Twelfth  street  This  viaduct  was  tbe 
approa<di  to  the  Twelfth  street  incline,  by 
which  the  cable  line  runs  from  the  low 
ground  in  the  bottom  to  the  bluff.  Tbe 
contention  of  plaintiffs  is  that  this  struc- 
ture was  a  diange  of  grade,  wltldn  the  mean- 
ing of  artide  2,  {  21,  Const  1875,  whldi 
provides  that  private  property  sliall  not  be 
taken  or  damaged  for  public  use  without 
Just  compensaticm.  The  claim  of  plaintiffs 
Is  that.  In  the  construction  of  that  part  of  tbe 
Twelfth  Street  Cable  Railway,  that  part  of 
said  street  cm  which  plaintiffs'  property  abnts 
southward  was  totally  destroyed,  so  that  it 
could  not  be  used  by  plaintiffs  In  connec- 
tion with  said  lots.  Some  of  the  witnesses 
testified  as  to  the  value  of  the  lots  before 
the  construction  of  the  viaduct,  and  also 
afterwards;  and  some  of  them,  who  were 
Introduced  on  the  part  of  plaintiffs,  tes- 
tified, over  the  objections  and  exceptions 
of  defendant,  as  to  tbe  amount  of  damages 
plaintiffs  sustained,  bow  tbey  were  damaged, 
and  wliat  caused  such  damage.  To  allow  a 
witness  to  give  his  opinion  as  to  the  amount 
of  damages  sustained  in  any  given  case  la, 
as  a  general  rule,  usurping  the  province  of 
the  Jury,  and  determining  for  them  a  ques- 
tion of  which  they  are  peculiariy  the  judges, 
and  for  wlilch  purpose  they  are  selected  in 
all  cases  soimdlng  in  domagesi  and  where 
there  is  a  trial  by  Jury.    Thla  la  the  mlo 
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annomiced  by  tUa  court  In  the  case  of  Hurt 
r.  Railroad  Ca,  94  Mo.  255,  7  S.  W.  Rep.  1; 
Bdob  T.  Railroad  Oo.,  18  Mo.  App.  80;  WUte 
r.  Stoner,  Id.  540.  And  especially  Is  tbla 
tme  when  titte  inquiry  is  In  reference  to 
future  damages.  Hurt  t.  Railroad  Ck>.,  su- 
pra, and  authorities  dted.  In  the  cases  of 
Railroad  Co.  t.  Calkins,  SO  Mo.  538,  3  S. 
W.   Rep.  82,  and  Railroad  Co.  y.  Delissa, 

103  Mo.  125,  15  a  W.  Rep.  366,  witnesses 
were  allowed  to  give  th^r  optnlMis  as  to 
Talaes,  after  having  stated  their  Imowledge 
of  the  property,  and  it  was  held  not  to 
be  error.  The  better  rale  seems  to  be  that 
they  should  only  state  facts,  and  to  leave 
entirely  to  the  Jury  the  question  of  damages. 
This  however,  was  not  reversible  error  in 
this  case,  as  the  measure  of  damages  was 
fixed  by  instruction  No.  4,  given  on  behalf 
of  defendant,  which  states  the  damages  to 
be  the  difference  In  the  value  of  the  lots 
before  the  constraction  of  the  viaduct,  and 
immediately  afterwards.  The  same  may  be 
said  with  refeceace  to  the  evidence  of  the 
witnesses  as  to  what  caused  the  damage, 
<w  whether  or  not  the  property  was  beae- 
flted.  It  was  not  reversible  error,  under  the 
flicts  in  this  case.  This  is  not  a  proceeding 
to  condemn  private  property  for  public  use 
by  the  exercise  of  the  power  of  Uie  right  of 
eminent  domain,  but  is  simply  an  action  ex 
delicto,  and  is  not  like  the  laying  of  a  rail- 
road track  on  the  surface  of  a  street,  there- 
by imposing  an  additional  servitude,  or  mak- 
ing a  new  and  Improved  public  use  thereof. 
It  amouats  to  a  total  destruction  of  the 
street.  The  street,  having  been  dedicated  to 
public  use  for  ordinary  purposes,  could  not 
be  lawfully  appropriated  to  another,  distinct 
and  inconslstoit,  public  use.  Belcher  Sugar 
Refining  Co.  v.  St  Louis  Groin  Elevator 
Co.,  82  Mo.  121,  and  authorities  dted.  While 
oontiaiy  oi^nlons  have  been  maintained  with 
great  ability  in  courts  of  other  states,  and 
by  elementary  writers  of  mudi  disthiction, 
the  rule  in  this  state  is  well  established 
that  In  cases  of  this  kind,  in  estimating  ben- 
efits, the  jury  should  be  restricted.  In  esti- 
mating such  benefits,  to  peculiar  and  direct 
benefits,  or  Increase  of  value,  as  result  to  the 
lots  in  controversy,  in  which  other  lots  In 
Hhe  same  locality  do  not  participate.  The 
advantages  to  be  coniridered  by  the  Jury  are 
such  as  particularly  affect  the  lots  of  plain- 
tiffs, and  are  not  advantages  of  a  general 
natnrev  which  the  plaintiffs,  In  common  with 
tiielr  neighbors,  whose  lots  are  not  damaged, 
derive  from  the  construction  of  the  viaduct 
Lee  T.  Railroad  Co.,  53  Mo.  178;  Hosher 
T.  Railroad  Co.,  60  Mo.  303;  Combs  v. 
Smith,  78  Mo.  32;    Railway  Oo.  v.  McGrew, 

104  Mo.  282,  15  S.  W.  Rep.  831,  and  authori- 
ties cited.  The  right  of  the  plaintiffs  to  the 
use  of  the  street  adjoining  their  lots  Is  ns 
modi  property  as  the  lots  themselves.  Lack- 
bnd  T.  Railroad  Co.,  31  Mo.  180;  House- 
bolder  T.  Caty  of  Kansas,  83  Mo.  488;  Sheeby 
T.  Railway  Co.,  94  Mo.  574,  7  S.  W.  Rep. 


579;  Chicago  v.  Taylor,  125  D.  S.  165,  8 
Sup.  Ct  Rep.  820;  Tate  v.  Railway  Co., 
64  Mo.  149.  We  are  unable  to  see  even  a 
plausible  reason  for  complaint  by  defendant 
of  the  Instructions  of  the  court  In  this  case, 
as  the  only  instructions  given  as  to  th» 
measure  of  damages  were  given  at  Its  re- 
quest and  by  the  court  of  its  own  motion, 
which  were  In  harmony  with  each  other, 
and  with  the  views  herein  expressed.  There 
was  no  error  In  refusing  Instructions  asked 
by  defendant  as  those  given  presented  the 
case  to  the  Jury  mantfestiy  fair,  and  remark- 
ably favorable  to  defendant  and  the  plain- 
tiffs are  not  complaining.  The  Judgment  U 
affirmed.    All  concur. 


In  re  WYANDOTTE  AND  CENTRAL  STS. 

Appeal  of  MORTON. 

(Supreme  Court  of  Missouri,  Dividon  No.  L 

July  3,  1893.) 

KuiriOIPAIi  COBPOEATIONB  —  PnBLIO  iMPaOVEMKNT 

—Damaobs— Benefits. 

1.  The  charter  of  Kansas  City,  i  8,  art  9, 
provides  that  an  ordinance  for  the  jading  of  a 
street  or  alley  shall  determine  the  hmits  withia 
which  private  property  is  benefited  thereby. 
Section  13,  relating  to  the  ascertainmeat  of 
damages,  provides  that  should  the  court  or 
judge,  on  evidence,  find  the  benefit  district  un- 
reasonable, he  shall  so  declare,  and  the  pro- 
ceedings shall  be  void.  Held,  that  the  court 
cannot  find,  without  evidence,  that  any  prop- 
erty in  the  district  was  not  spedally  benefited. 

2.  The  charter  of  Kansas  City  provides 
that  In  ascertaining  damages  from  fsrading, 
allowance  shall  be  made  for  all  benefits,  and 
that  if  property  is  damaged  the  commission- 
er!) shall  nrst  assess  at'ainat  the  city  the 
amount  of  the  benefit  the  city  at  large  will  re- 
ceive, and  against  the  property  in  the  district 
benefited  the  balance,  not  assessing  any  lot 
where  the  damages  exceed  the  benefits.  Held, 
that  the  allowance  to  be  made  for  all  benefits 
means  such  benefits  as  are  not  borne  by  the 
city  at  large,  and  the  role  applies  whether  the 
whole  of  a  lot  is  taken,  or  whether  it  is  dam- 
aged, only. 

8.  Wnere  buildings  on  the  line  of  the  im- 
provements are  threatened  with  injury  thereby , 
greattr  in  excess  of  the  cost  of  protecting  them, 
tiie  owner  is  bound  to  use  reasonable  exertion 
and  necessary  expense  in  protecting  them,  and 
hisldamages  should  be  measnred  by  such  exer- 
tion and  expense. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; R.  H.  Fi^d,  Judge. 

In  the  matter  of  proceedings  to  assess 
damages  for  grading  alley  between  Wyan- 
dotte and  Central  streets,  from  Ninth  to- 
Tenth  streets.  From  a  Judgment  in  her 
favor  for  $1,100,  Annie  Morton  appeals.  Re- 
versed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  MACFARLANE,  J.: 

This  Is  a  proceeding  under  the  charter  of 
Kansas  City  for  the  assessment  of  damages 
and  benefits  to  private  property  for  the  pro- 
posed grading  of  on  alley  lying  between 
Wyandotte  and  Central  streets,  and  extend- 
ing through  the  block  from  Ninth  street  to 
Tenth  street  the  length  being  247  feet  The 
passage  of  an  appropriate   ordinance  wu 
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effected,  and  all  preliminary  steps  were  tak- 
en for  the  assefisment  of  damages.  Annie 
Morton  owned  lot  No.  9  in  said  block,  wblch 
was  24  feet  wide,  lying  on  tbe  west  side  of 
the  alley,  fronting  south  on  Tenth  street, 
and  extending  along  the  alley  140  feet  to  an 
alley  running  east  and  west  through  the 
blodc.  The  heirs  of  James  Morton  owned 
lot  7,  lying  al<mg  the  east  side  of  the  alley, 
fn»tlng  south,  and  also  numing  back  to  the 
east  and  west  alley.  These  heirs  also 
owned  lot  8,  lying  east  of  said  lot  7,  its  en- 
tire length.  These  owners  duly  filed  their 
claim  for  damages,  as  did  also  some  of  the 
other  owxkecs  abutting  on  the  alley.  Some 
made  no  claim  for  damages.  Upon  these 
claims  for  damages,  and  for  the  assessment 
of  benefits,  the  cause  was  tried  by  a  Jury. 
The  benefit  district,  as  declared  by  the 
ordinance.  Included  some  lots  which  did  not 
abut  on  the  alley.  The  court  excluded  aU 
erideace  of  benefits  to  these  lots,  heading 
that  they  could  not  be  assessed,  thereby  cut- 
ting out  from  assessment  a  portion  of  the 
property  within  the  established  district 
The  claimants  for  damages  insisted  that  this 
ruling  rendered  the  whole  proceedings  void. 
Annie  Morton,  who  Is  the  only  appelant, 
offered  evidence  showing  "that  at  the  south- 
west comer  of  the  alley,  upon  her  lot,  there 
stood  a  two-story  brick  resideoce,  costing 
about  ntae  thousand  dollan;  that  the  east 
wall  of  the  hoose^  which  is  seventy  feet 
long,  built  of  bride,  and  with  a  stone  founda- 
tion, stood  exactly  on  a  line  with  the  alley; 
that  her  lot  was  twenty-four  feet  wide,  and 
the  house  covered  almost  the  sittre  width 
of  the  lot;  that  the  alley  had  already  been 
graded  out  some  few  feet,  and  that  in  the 
front  and  rear  of  her  house  were  stone  re- 
taining walls,  running  along  the  line  of  the 
alley;  that  on  the  rear  of  the  lot,  and  very 
close  to  the  line  of  the  alley,  were  situated 
dstema  and  vaults;  that  the  walls  of  the 
house  and  the  retaining  walls  now  are  built 
down  below  the  present  surface  of  the 
ground  four  or  five  feet;  and  that  the  cut 
proposed  to  be  made  in  the  alley  was  six 
feet  at  the  front  of  the  house,  and  fourteen 
feet  at  the  rear.  She  then  off«:«d  evidence 
showing  the  expense  that  would  be  neces- 
sary In  securing  and  protecting  her  propei^ 
ty,  and  the  improvements  thereon.  This 
evidence  tended  to  prove  that  such  expense 
woidd  be  from  ?2,300  to  $4,000.  There  was 
other  evidence  offered  and  admitted,  tending 
to  show  that  the  property  of  the  various 
other  claimants  was  damaged,  i^d  that 
various  lots  abutting  upon  the  alley  In  ques- 
tion in  the  benefit  district  were  benefited 
by  the  proposed  improvement  in  various 
sums,  and  other  evidence  tending  to  show 
that  the  lots  not  abutting  on  the  alley  would 
not  be  benefited  In  any  way  nor  In  any 
sum  by  the  proposed  Improvement;  and 
there  was  no  evidence  that  tended  tn  any 
way  to  show  that  these  lots  not  abutting 
upon  the  alley  In  question  would  be  in  the 


least  benefited  by  the  proposed  Improve- 
ment" Upon  the  evidence  and  Instructions 
of  the  court,  the  jury  assessed  the  damages 
of  Annie  Morton  at  $1,100,  and  frcxn  the 
Judgment  thereon  she  appealed. 

Brumback  &  Brumbadi;,  for  appellant 
Ashley  &  GUbert  F.  V.  KozzeUe,  F.  H.  Dexter, 
aAd  F.  W.  Bandolpb,  toe  reqwndent 

MAOFAKLANB,  J.,  (after  stating  the  facts.) 
1.  The  charter  of  the  <ity  (section  2,  art  S) 
requires  that  the  ordinance  that  shall  order 
grading  or  regradlng  of  any  street  or  alley 
^all  also  prescribe  and  determine  the  limits 
within  which  private  property  is  benefited  by 
the  proposed  grading  and  regradlng.  Section 
13  of  the  same  article,  in  providing  for  the 
proceedings  for  ascertaining  the  damages  be- 
fore the  court  or  Judge,  makes  this  provislott 
In  regard  to  the  benefit  district:  "Provided, 
however,  that  should  the  court,  or  judge,  up- 
on evldenoe  find  that  the  ben^t  district  pre- 
scribed by  the  common  council  Is  unreason- 
aUe,  it  or  he  can  so  declare  and  cause  an 
entry  of  each  finding  to  be  placed  mi  record 
in  the  cause;  and  such  finding  eliall  cause  all 
the  proceedings  had  under  such  ordinanoe  to 
be  nuU  and  void;  and  an  appeal  from  sadi 
finding  of  the  oonrt  or  Judge  may  be  taken  in 
the  same  manner  as  In  any  ordinary  clvQ 
case.  T^e  inquiry  as  to  the  reasonableness 
or  unreasonableness  of  the  onllnanoe  in  the 
matter  mentioned  may  be  heard  and  deter^ 
mined  by  the  court  or  Judge  before  the  sub- 
mission of  any  other  testimony  in  the  case, 
or  It  may  be  submitted  and  disposed  of  by 
the  court  at  any  time  before  the  verdict  or 
reiK>rt  of  the  commissioners."  At  the  con- 
clusion of  the  evidence  the  court  gave  the 
following  Instnictlon:  "The  <»urt  instructs 
the  Jury  that  they  must  not  assess  with  bene- 
fits any  property  in  block  7,  upon  the  map 
read  in  evidence,  east  of  lot  8,  nor  west  of 
lot  6.  Nor  must  the  Jury  assess  with  any 
l>enefits  the  west  forty  feet  of  lots  20,  21,  and 
22,  tn  block  3,  upon  sudi  map.  Nor  must  the 
Jury  assess  benefits  against  any  lot  abutting 
upon  the  alley  in  question  that  wlU  be  dam- 
aged in  its  market  value  by  the  proi^oscd 
grading,  whether  damages  thereto  be  claimed 
herein  or  not"  l^iiB  instruction  excludes 
from  assessment  property  lying  Inside  the 
district  established  by  the  ordinance.  The 
legislature,  In  which  the  taxing  power  is  vest- 
ed, has  delegated  to  the  common  coundl  of 
the  dty  of  Kansas  exclusive  power  to  pre- 
scribe and  establish  the  districts  in  whldi 
the  property  may  be  benefited  by  grading 
streets  and  alleys,  and  the  courts  have  no 
power  to  enlarge  or  contract  them.  No  such 
power  is  given  by  the  charter,  and  none  ex- 
ists Independent  of  it  Tbe  discretion  is  in- 
trusted to  the  council  alone.  Keith  v.  Bing- 
ham, 100  Mo.  300,  13  S.  W.  Bep.  683;  Grad- 
ing Co.  V.  Holden,  107  Ma  308,  17  S.  W.  Rep. 
798;  Johnson  r.  Duer,  (Mo.  Sup.)  21  S.  W. 
Bep.  802.    The  only  supervising  control  over 
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the  acdan  of  tho  council  given  to  tbe  courts, 
unde^  the  foregoiii{f  prorisMi,  is  to  dedare  the 
diBtikt  nnreasMiable,  and  to  noUitr  ttie 
wliale  proocedinga,  Thla  power  tbe  coort 
doubtteas  had,  under  fta  general  jurisdlctloa, 
and  in  a  direct  proeeedtng  for  that  purpose. 
TblB  cbartar  provtaloB  grants  tHe  power  and 
jurisdiction  In  connectlou  with  tbe  proceed- 
ings for  the  aMeasment  oC  dmnageB,  hot  tbe 
Jurisdiction  la  Umlted  to-  deolaiteg  the  dis- 
trict unreaaonable,  and  it  baS'  no  power  to 
ffstaWish  anodier,  either  directly  or  indireet- 
Ij.  It  does  not  A>IIow  tiiat  every  ipteoe'  of' 
pioperty  witliln  a  district,  as  established  by 
Mdlnanoe,  la  coneluatrely  bouod  foe  OTen 
nominal  beneAts.  The  charter  providea  that 
"no  piece  of  private  pr(4>erty  shall  be  as- 
sessed with  beaeflts  hi  any  amount  In  ex- 
cess of  the  axtual  bsieflts  wUcb  the  same 
win  receive  biy  reason  o{  the  proposed  im- 
provement" The  qnesttfiu  wliether  any 
piece  of  such  pixrperty-  receives,  benefits  is- 
one  to  be  determined  by  the  Jury,  tmder 
proper  tnatmetioas  from  tbe  ooorb  Iba 
duly  of  f^c  covrt  in  InstructUig  the  )ury, 
under  the  proceedings,  is  the  same  as  hi 
other  Jury  trials;  and  If  It  appears  con- 
clDsively,  from  the  evidaoce,  that  any  prop- 
erty is  not  benefited,  1±ie  jury  should  be  In- 
stmcted  to  assess  no  boiefits  against  it: 
Tile  district  wfll  not  neoeasarily  be  unrear 
fionable  simply  for  the  reason  that  certain 
propoty  may  not  be  benefited  by  the  Im- 
provement Its  unreasooablencaB  is  a.  majt>- 
ter  for  the  direct  and  speeinl  flnrHt^g  and  de- 
tenninatloa  of  the  court  We  think  the 
court  committed  error  in  refusing  to  b»ar 
evldouM  as  to  whether  or  not  any  poctieulaz' 
piece  of  property  waa  benefited.  The  oonrt 
tiad  no  zl^t  to  assume,  without  evldenca, 
that  any  property  In  the  district  was.  not 
specially  benefited.  The  presamption,  on  tine 
oontmry,  was  in  favor  of  tiie  action  of  thfi 
coonea  in  prascciblBS  the  district  If  the 
evidence  had  been  admitted,  md  had  shown 
ccAcluaively,  and  without  confliet,.  that  the 
property  excluded  by  the  oonrt  from  asa«8»- 
ment  was  not  in  faot  benefited,  thu«  wooH. 
have  been  no  substantial  Qbjcctl<n  to  tbe 
taistractlon. 

2.  The  tola  for  the  aasesBment  of  dam- 
ages and  benefits  moat  be  governed  by  the 
conatltutlon  of  the  state,  and  the  pravistons 
of  the  charter  ot  the  dty.  The  former  de- 
daies  that  "private  property  shall  not  be 
taken  or  damaged  for  public  use  without 
Just  eompensaitlon."  Section  21,  art  2, 
Const  Mo.  1S15.  Tha  rule  provided  by  the 
diaiter  for  ascertaining  the  damage  and 
benefits  provides  that:  "First.  The  amount 
of  actoal  damaee  to  each  piece  of  private 
property  that  wlU  be  damaged  by  reason  <^ 
the  proposed  gcading  or  regradlng,  making 
just  allowanee  for  all  benefits  to  such  piece 
of  pr»pcrty  from  such  grading  or  regradlng; 
and  wiien  the  damages  to  any  piece  of  prop- 
erty do  not  exceed  the  benefits  thereto  from 
the  proposed  Improvement,  the  eommisaion- 
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ers  shaU  nixt  report  any  allowance  or  dam- 
ages to  BQdi  piece.  Second.  If  the  commlB- 
sloners  shall  find  thort  private  propcrtT-  is 
actually  damaged  by  reason  ot  the  proposed 
improvement,  to  pay  tka  total  amount  of 
snch  damages  aDowed,  they  shall  first  assess 
against  the  city  such  aom  a»  is  e<inal  to  the 
araonnt  of  benefits  the  dty  a^  large  will  re> 
c^ye  from  the  proposed  improvemeat,  and 
the  balance'  of  the  sum  so  awarded  as  dam- 
ages and  not  assessed  against  tho  dty  the 
commisticmaFs  shall  aaaoeB  against  the  prt- 
vate  property  within  the  boieat  limits  pre- 
soitbed'  in  liie  ordhiaitce)  Imt  exchidiiig  from 
such  aasessment  any  pleee  of  private  prop- 
erty to  which  dan>Bge»  are  awarded  on  ac- 
count of  the  proposed  ImprovameBt;  when 
the  damages  allowed  exceed  the  benefits  as- 
seased  against  snch  pleee  of  private  prop- 
erty; and  no  piece  of  private'  property  aball 
be  aaseesed  with  benallte  in  any  amount  In 
excess  of  thei  aotoal'  be«eftta  which  the  same 
will  recrive-  by  reason  of  the'  proposed  im- 
provement; and  tn  determining  such  actual 
benefits  to  any  pleoe  of  private  pvopertyj 
the  damages  wMcfa  It  may  have  sustained, 
baft  for  wblch  no  dalm  vraa  made,  shall  be 
taken  into  coDBld»atlon  by  tlie  commlsslon- 
ers."  Section  7,  art  8v  Chortor  Kansas-  City. 
UntU  the  adoption  of  the  constttutton  ot 
1875  the  city  was-  not  Ual>l»  to  tbe  own» 
of  property  ahotting  upon-  a  public  street 
for  genecol  damages  caused  by  grading  or 
regradlng  the  aame^  nor  for  speolal  damages, 
If  the  work  was  donC'  in  a  carefnl  manner, 
and  under  cerpot&te  authority.  City  of  St 
Iioutft  V.  Gomo^  12  iSna  418;  HotTmao  v.  Uly 
of  St  Louis,  15  Mow  SSI;  Rnde  r.  City  of 
St  Lonis,  93  Mo.  435,  6  Sw  W.  Rep.  237. 
The  ft>rc9>ing  charter  provlcions,  as  tbe 
same  may  be-  Hmited  by  the  constitution, 
provided  tho  mle  for  the  assessment  of  dam- 
ages and  t>eneftts  In  this  matter.  It  will 
be  observed  that  the  tdiarter  requires  that 
la  case  a  piece-  of  property  is  damaged  by 
the  grading.  Just  allowance  shall  be  made 
"for  all  beaeflts"  accruing  thereto,  and  tf 
the  damages  do  not  exceed  tbe  benefits  no 
damage  dtiall  be  allowed.  In  order  to  pay 
the  damages,  if  any,  the-  commissioners  are 
required  to  assess  against  the  dty  all  bene- 
fits that  the  dty  at  large  will  rec^ve,  and 
tbe  balance  they  shall  assess  as  benefits 
against  the  property  in  the  district  not  dam- 
aged. None  but  actual  benefits  shall  be  as- 
sessed against  property  benefited;  that  is, 
unless  the  benefits  exceed  the  damages,  no 
benefits  shall  be  assessed.  The  question  is 
whether  the  b«iefitB  to  be  assessed  are  to 
bo  confined  to  such  aS'  are  special  to  the 
property  to  be  charged,  or  whether  they  in- 
clude, also,  Bucb  as  are  general  to  property 
ontslde  the  district  The  construction  the 
court  gave  to  these  prorlslonB  of  tiiO'  charter 
la  dearly  Indicated  by  the  following  instruc- 
tion given:  "In  detennlning  whether  any 
particular  piece  of  property  is  benefited  by 
the  proposed  grading  or  not,  and.  If  bene* 
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flted,  bow  mndi,  ttie  juiy  abould  disregard 
all  benefits  accruing  to  said  property  wbich 
aocrae  to  other  lots  and  paroels  of  land  in 
Kansas  City  outside  of  the  benefit  district; 
but  this  Instruction  only  applies  to  the  lots, 
U  any,  that  are  assessed  with  ben^ts  for 
tiie  proposed  gnuUns,  In  the  estimate  of 
sudi  benefits,  and  does  not  refer  in  any  way 
to  the  lots,  If  any,  that  the  Jury  deem  dam- 
aged in  their  market  value  by  reason  of  the 
proposed  grading."  It  will  be  seen  that  the 
court  adopts  one  rule  for  estimating  benefits 
in  case  the  property  is  damaged,  and  an- 
other in  case  it  is  benefited,  duirging  tlie 
former,  but  not  the  latter,  with  general 
benefits.  This  does  not  seem  to  us  to  be 
the  true  construction  of  the  duirter.  That 
"all  benefits"  the  city  at  large  will  receive 
from  the  proposed  improvements  are  to  be 
assessed  against  the  city  is  very  dearly  ex- 
pressed. These  are  paid  by  the  dty  from 
revenues  raised  by  general  taxation,  to  which 
the  damaged  property  contributes  Its  pro- 
portion. The  gHieral  purpose  of  the  legis- 
lature, as  declared  under  this  charter,  is 
manifestly  to  place  the  property  owner  who 
suffers  loss  by  the  improvement  upon  tlie 
same  footing  as  one  who  receives  only  bene- 
fits. If  the  property  of  the  community  gen- 
erally, outside  the  district,  is  enhanced  in 
value  by  reason  of  the  yroA  or  improve- 
m«it,  and  the  owners  thereby  receive  ad- 
vantages in  common  with  those  whose  prop- 
erty is  damaged,  common  justice  requires 
that  they  should  ccmtribute  their  Just  pro- 
portion of  the  cost  of  secm-lDg  such  advan- 
tages. This  cost  the  charter  Justly  requires 
to  be  borne  by  the  dty  at  large.  "Just  com- 
pensation,  thus  estimated,  is  a  sum  of  nKXiey 
whldi  makes  the  owner  whole,  and.  In  re- 
spect to  general  benefits  or  damages  result- 
ing from  the  improvem«it,  leaves  him  in 
as  good  a  situation  as  his  neighbor,"  whose 
property  is  not  damaged.  Liewis,  Bm.  Dom. 
i  471.  The  requirement  of  liie  charter,  that, 
in  case  a  piece  of  property  shall  be  dam- 
aged, allowance  for  all  ben^ts  shall  be 
made,  can  only  mean  all  such  benefits  as 
are  not  required  to  be  charged  against  the 
dty  at  large.  Any  oth^  construction  would 
not  only  be  repugnant  to  the  expressed  In- 
tent of  the  diarter,  but  would  Impose  a 
burden  upon  one  dtlzm  which  his  neighbor, 
receiving  equal  b«iefitB,  would  not  be  called 
upon  to  bear.  Sudi  construction  would  also 
require  the  payment  for  such  general  bene- 
fits by  the  landowner,  and  also  by  the  dty 
at  large,  whidi  could  not  have  be«i  in- 
tended. It  would  require  the  owner  of  the 
damaged  property  to  assume  and  pay  the 
obligation  imposed  upon  the  dty  by  the 
charter,  and  it  would  unjustly  discriminate 
in  favor  of  the  one  whose  property  was 
benefited,  and  against  one  whose  property 
was  damaged.  This  OMutructlon  is  also,  we 
think,  repugnant  to  the  spirit  of  the  con- 
stltuflon,  requiring  the  payment  of  Just  com- 
pensation for  property  "taken  or  damaged," 


in  such  cases.  The  rule  for  the  measure 
of  damages  to  the  remaining  land,  where 
a  part,  only,  of  a  tract  is  taken  for  public 
uses,  as  construed  by  many  dedaions  of  this 
court  in  condenmation  proceedings,  allows 
the  reductl<m  of  the  damages  by  the  amount 
of  the  benefits  accruing  to  the  land  from 
such  use,  whldi  ace  special  to  the  property 
damaged,  and  exdudes  all  such,  as  are  gen- 
eral, and  common  to  other  property,  not  di- 
rectly affected.  Daugherty  v.  Brown,  91 
Mo.  31,  3  S.  W.  Rep.  210;  McReyncAds  v. 
Railway  Co.,  (Mo.  Sup.)  19  a  W.  Rep.  824; 
Spencer  v.  Railway  Co.,  (Mo.  Sup.)  23  S. 
W.  Rep.  126,  and  cases  dted  by  eadi.  It 
is  insisted  that  a  distinction  should  be  ob- 
served between  a  case  in  which  a  part  of 
a  tract  Is  taken,  and  one  in  which  the  tract 
is  damaged,  only;  that  in  the  latter  case  the 
damage  would  only,be  the  diminution  in  the 
actual  pecunlaiy  or  market  value  of  the 
land  affected,  to  obtain  whldi  bU  benefits, 
whether  of  a  goieral  or  special  nature, 
would  necessarily  enter  into  the  calculation. 
WhUe  the  rule  has  been  thus  dedaied  tn 
some  of  the  states,  under  constitutional  and 
charter  provisions  similar  to  ours,  we.  do 
not  think  it  consistent  with  our  dedsions. 
Our  constitution  secures  tb  the  property 
owner  the  right  to  compensation  when  his 
property  is  damaged,  in  the  same  terms  as 
when  It  is  actually  invaded  and  taken.  No 
reason  is  seen  why  the  rule  for  assessing 
the  benefits  should  be  different  The  proper 
construction  of  the  charter  requires  that 
only  special  boieflts  be  charged,  whether  the 
property  is  damaged  or  benefited. 

8.  Appellant  requested,  and  the  ooort  re- 
fused to  give,  the  following  instruction: 
"The  defeudants,  Morton  and  Morton's  heirs, 
are  entitled  to  have  charged  in  favor  of 
their  property  such  damages,  U  any  there 
be,  as  may  result  to  thdr  property  from 
changing  the  present  surface  of  the  ground: 
and  In  estimating  such  damages  the  Jury 
may  take  into  consideration  the  presoir  sit- 
uation of  the  buUdings  and  walls  on  their 
land,  their  situation  after  the  proposed  cut. 
the  cost  of  altering  and  supporting  same  to 
make  them  conform  to  proposed  out  and  the 
value  of  their  property  after  the  out  Is  made, 
Indudlng  such  benefits  as  may  result  to  their 
property  from  making  the  proposed  oat" 
"It  Is  the  duty  of  one  sustaining  damages  by 
reason  of  the  act  ot  another  to  use  all  rea- 
sonable exertl<Ki  to  protect  himself,  and 
avert,  as  far  as  practicable,  the  injurious 
oonsequences  of  such  act"  Railwav  Co.  v. 
MoOrew,  104  Mo  282,  15  S.  W.  Rep.  031, 
and  cases  dted;  Hartshorn  v.  Worcester, 
113  Mass.  111.  Under  this  rule  It  would  be 
the  plain  duty  of  the  property  owner  to  use 
all  reasonable  care  to  avoid  or  lesaoi  the 
damage  to  his  property.  This  would  be  tlio 
case  though  proper  proteotioo  of  the  prop- 
erty required  the  expenditiu^  of  money. 
The  prindple  is  thus  expressed  by  the  court 
of  appeals  of  New  Tork  in  a  recent  case. 
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(Hartshorn  t.  Chaddock,  31  N.  E.  B«p.  997:) 
"There  are  many  cases  ot  Injury  to  real  es- 
tate, where  the  cost  ot  repairing  the  Injury 
may  be  the  proper  measure  of  damages. 
The  owner  Is  not.  In  every  case  of  Injury  to 
the  soil,  the  trees,  or  the  fixtures,  driven  to 
pro(^  of  the  diminution  of  value  of  the  es- 
tate by  reason  of  the  Injury,  in  order  to  es- 
tablish his  damages.  The  rule  seems  to  be 
tliat  wh«i  the  reasonalile  cost  of  repairing 
the  injoiy,  or,  in  this  case,  the  cost  of  re- 
Btoiiiig  the  land  to  its  former  condition,  is 
less  tlian  what  is  shown  to  be  the  dimtnu- 
ticn  in  the  market  valne  of  the  whole  prop- 
«ty  by  reason  ot  the  injury,  such  cost  of 
restoration  is  the  pn^er  measure  of  dam- 
ages. On  the  other  hand,  when  the  cost  of 
restoring  is  more  than  such  diminution, 
the  latt»  is  generally  the  true  measure  of 
damages,  the  rule  of  avoidable  consequences 
reqnlitng  that  in  such  a  case  the  plaintifr 
shall  diminish  the  loss  as  far  as  possible." 
It  is  evident  that  the  buUdlngs  and  Improv- 
menta  on  appellant's  lots  were  threatened 
with  injnry  greatly  in  excess  of  the  cost  of 
protecting  them.  Tlie  owner  was  bound  to 
use  reasonable  exertion,  and  incur  necessary 
expense,  in  protecting  them,  and  the  damage, 
under  such  drcomstanoes,  should  be  meas- 
ured by  such  expense  and  exertion;  and  the 
instruction  should  have  been  given  under  the 
evidence  in  this  case.  If  it  had  appeared 
that  the  expense  of  protecting  the  buildings 
would  exceed  the  damage  that  would  result 
to  them  from  grading  the  alley,  the  instruc- 
tion would  have  been  Improper.  The  land- 
owner -would  have  no  right  to  Increase  his 
damage,  and  at  the  same  time  Improve  his 
property,  and  increase  its  value.  If  the  evi- 
dence was  conflicting,  then  the  Jury  should 
decide  wiiether  the  expense  of  protecting  the 
pntpertj  would  or  would  not  exceed  the 
damage  to  it  without  securing  It  For  the 
errors  pointed  out,  the  Judgment  is  reversed, 
aad  cause  remanded.  All  concur,  except 
BABOIxAY.  J.,  not  sittlns. 


CONTINENTAIi  NAT.  BANK  OP  MBM- 

PHIS  V.  BOWDRE  et  al. 
(Supreme  Gonrt  of  Tennessee.     Aug.  7,  1893.) 

Ldbi.— PucAsiico  JxsvtmoA.non —Wmxi  Actioh- 
ABLE— Evidence. 

1.  In  an  action  for  libel,  whether  or  not 
the  libelous  matter  is  actionable  per  ae.  by 
pleading  the  general  issue  oply,  defendants 
adipit  Siat  the  language  used  by  them  is  nn- 
tme. 

2.  Defendants  may  plead  the  truth  of  the 
language  used  by  them,  without  rward  to  any 
innnendo  that  may  have  been  employed  in  the 
declaration,  and  may  join  with  such  plea  a  de- 
nial of  the  meaning  ascribed  by  the  innuenda 

&  A  postal  card  sent  by  a  bank  to  a  cor- 
rMoondent,  from  whom  it  had  received  a  draft 
on  B.  Bios.  &  Co.,  a  mfccantile  iim,  for  col- 
lection, and  reading,  "B.  in  hands  of  notaiy," 
wUle  In  tuct  the  draft  bad  been  paid  to  the 
bank,  is  libelous  per  se. 

Appeal  fK>m  circuit  court,  Shelby  ooimty; 
Ik  H.  BBtMk  Judge. 


Action  by  Bowdre  Bros.  &  Co.  against 
the  Continental  National  Bank  of  Memphis. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Keversed. 

Morgan  &  McFarland  and  Estes  &  Fen- 
tress, for  appellant  M.  B.  Trezevant,  Met- 
calf  &  Walker,  and  Turley  &  Wright,  for  ap- 
pellees. 

MoALISTER,  J.  This  is  an  action  of  llbd, 
brought  by  the  firm  of  Bowdre  Bros.  &  Co., 
in  the  circuit  court  of  Shelby  coimty,  against 
the  Continental  National  Bank  of  Memphis 
and  O.  F.  M.  NUes,  Its  cashier.  It  appears 
from  the  record  that  on  the  16th  Octob^, 
1890,  Messrs.  R.  L.  Bliss  &.  Co.,  of  Florence, 
Ala.,  drew  a  sight  draft  on  Bowdre  Bros. 
for  the  sum  of  $659.95.  Tbia  draft  was 
sent  for  ooUection,  through  the  First  National 
Bank  of  Blorence,  Ala.,  to  the  Continental 
National  Bank  at  Memphis.  It  appean  that 
R.  Xi.  Bliss  &  Co.  were  customeis  of  Bowdre 
Bros.  &  Ca,  and  shipped  them  large  con- 
signments of  cotton.  At  the  time  this  draft 
was  drawn,  Bowdre  Bros.  &  Co.  had  funds 
In  their  hands  belonging  to  Bliss  &  Co.,  and 
it  was  thdr  duty  to  pay  the  draft  The 
Continental  National  Bank,  on  the  morning 
of  October  16th,  by  its  collector,  presented 
the  draft  at  the  office  of  Bowdre  Bros.  & 
Co.  It  appears  that  neither  member  of  the 
firm  was  In  the  office  when  the  draft  was 
presented.  The  bookkeeper  of  the  firm  re- 
quested that  the  draft  might  be  left  for  a 
short  time,  but  this  request  was  declined. 
In  accordance  with  the  established  usage  of 
tills  bank.  About  3  o'clock  of  the  same  day 
tiie  bank  asked  Bowdre  Bros.  &  Co.,  over 
the  telephone,  what  they  intended  to  do 
about  the  draft  W.  T.  Bowdre  replied 
tliat  the  money  was  in  his  <^ce  to  meet 
the  draft  and  he  would  pay  It  when  pre- 
sented, ^^e  bank  then  turned  the  draft 
over  to  a  notary,  who  presented  it  at  the 
office  of  Bowdre  Bros.  &  Co.,  and  received 
payment  In  full,  returning  with  the  money 
to  the  banlt  It  further  appears  that  socm 
after  the  draft  was  handed  the  notary  by 
the  bank,  for  ooUecticm,  and  after  Bowdre 
Bros.  &  Co.  had  notifled  the  bank,  over 
the  tdephone,  of  thdr  readiness  to  pay  the 
draft  on  presentation,  the  corresponding  oleik 
of  the  Continental  Naticmal  Bank  addressed 
a  postal  card  to  the  First  National  Bank  of 
Florence,  Ala.,  stating  that  "Bowdre  [was] 
in  the  hands  of  a  notary."  This  postal  card, 
it  reasonably  appears  from  the  record,  was 
not  mailed  until  6  o'clock  that  evening.  In 
the  mean  time,  and  about  5  o'clock,  the 
money  had  been  paid  into  the  bank  by  the 
notary.  It  thus  appears  that  Bowdre  Bros. 
&  Ooi.  were  not  protested  for  the  nonpay- 
ment of  this  draft,  nor  was  said  firm  in  the 
hands  of  a  notary  for  protest,  but,  on  the 
contrary.  It  must  have  been  understood  that 
the  draft  wonld  be  paid  on  presoitation. 
The  evidence  1b  indisputable   that  at  the 
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time  Uie  postal  card  was  mailed,  Btatlng 
that  Bowdro  was  in  tbe  hands  of  a  notary, 
the  draft  had  been  paid,  and  its  proceeds 
were  in  tlie  vaults  of  the  Continental  National 
Bank.  There  was  proof  oa  the  trial  below 
tending .  to  show  that  a  report  became 
prevalent  lanoag  the  merchants  of  Memphis, 
tiavlng  Its  origin  in  the  pnbllcatioa  of  the 
postal  card,  that  the  Continental  National 
Bank  had  protested  the  Bowdres,  and  that 
said  firm  had  become  involved.  There  was 
also  proof  tending  to  show  that  the  oom- 
merdal  agencies  subjected  the  Bowdres  to 
an  investigation.  It  is  shown,  also,  that 
the  rumor  reached  the  custcMners  of  Bowdre 
Broa,  and  caused  a  withdrawal  of  large 
deposits.  Tlie  trial  resulted  in  a  verdict  and 
judgment  against  the  bank'  for  the  sum  of 
$20,000,  but  In  favor  of  a  F.  M.  NUes, 
cashier.  Motions  for  a  new  trial  and  in  ar- 
rest of  Judgment  having  been  overruled,  the 
bank  appealed,  and  has  assigned  errors. 

Ibe  first  asslgnmoit  of  error  arises  upon 
the  charge  of  the  court  with  respect  to  the 
pleadtDga  The  declaration  avets  that 
"plaintiffs  are  merchants  and  traders  in  the 
city  of  Memphis,  and  in  the  exercise  of  that 
caUlng,  on  the  16th  October,  1890,  in  which 
calUng  a  good  financial  credit  and  standing 
is  and  was  on  said  day,  and  at  all  times,  of 
great  importance  and  value  to  them,  and 
that  on  said  16th  October,  1S90,  the  defend- 
ants, wickedly  Intending  to  injure  the  plaln- 
tifCs,  did  maliciously  compose  and  publish 
of  and  oonoemlng  the  plalntlfrs  a  certain 
false,  scandalous,  and  defamatory  libel;  that 
is  to  say.  It,  fbirou^  its  officers,  wrote  and 
directed  a  oo-taln  United  States  postal  card 
on  said  16th  October,  1880,  and  addressed 
the  same  to  the  First  National  Bank  In  tlie 
State  ot  Alabama,  and  deposited  the  same 
In  the  United  States  post  office  at  MempUs^ 
Tenn.,  with  legal  postage  prepaid,  as  fol- 
lows:   'Continental    Bank,    Memphis,    Tenn. 

Oct.  16,  1890.     Yours  of received.     We 

credit  Bowdre  in  hands  of  notary.  En- 
tered for  ooUeotlon.  Respectfully,  C.  F.  M. 
NUes,  Cashier,'— meaning  thereby  that  the 
plaintiilB  liad  suffered  their  financial  credit 
and  standing  as  merchants  to  l>ecome  dis- 
honored by  a  protest .  for  nonpayment  of 
their  commercial  paper  at  the  tiands  <^  a 
notary,  which  said  postal  oeid  was  carried 
through  the  United  States  mail,  and  by  due 
course  was  received  by  said  First  National 
Bank  of  Florence,  and  by  it  was  publicly 
shown  and  exhibited  to  divers  persons  then 
and  there,  by  means  whereof  the  plaintiffs 
have  been  brought  into  public  scandal  and 
comm«-cial  disgrace,  and  greatly  injured  In 
th^r  good  name,  and  otherwise  injured,  to 
their  damage  fifty  thousand  dollars,"  eta 
To  tliis  declaration  the  defendants  pleaded 
the  general  issue.  In  this  state  of  the 
pleadings,  the  circuit  Judge  opened  his  ctiarge 
to  the  Jury,  viz.:  "The  defendants,  the 
Continental  Bank  and  C.  F.  M.  NUes,  had 
the  right  to  make  any  legitimate  pleading 


that  would  defeat  this  suit.  T\iey  did  plead 
not  guilty.  They  could  have  pleaded,  fur- 
ther, if  they  Iiad  so  desired,  viz.:  First  Jiw- 
tificatian  generally,— tliat  is,  that  the  lan- 
guage written  on  the  postal  card,  and  the 
meaning  or  innuendo,  as  set  out  in  the  deo- 
laration,  was  true.  Second.  Tb^  mlg^t 
have  pleaded  specially,— tliat  is,  that  the 
language  wrlttea  on  the  postal  card  was 
true,— and  would  have  been  comp^ed  to 
prove  it;  and  they  might,  also,  have  pleaded 
that  the  hinuendo  or  meaning  attributed 
to  the  language  written  oa  the  postal  card, 
as  set  out  in  the  declaration,  was  not  a 
legitimate  construotion  of  such  language.  If 
either  of  the  foregoing  pleas  liad  heea  inter* 
posed  and  established,  it  would  have  de- 
feated this  action,  llilrd.  Defendants  might 
have  pleaded  the  general  issue,  and  under 
It  insist  that  the  communication  in  the 
language  written  on  the  postal  card  was  one 
wUch,  in  law,  he  had  a  right  to  make,  and 
therefore  It  was  privileged,  or  that  he  or 
it  was  protected  in  making  it"  The  first 
assignment  of  error  is  that  the  circuit  Judge 
erred  hi  cliarglng  the  Jury  as  fcdlows:  "If 
the  last  method  of  pleading,  [viz.  the  g«i- 
eral  issue]  is  adopted,  defendant  thereby 
admits  that  the  language  used  on  the  postal 
card  is  not  true.  In  this  oase  the  court  has 
to  tell  you  that  the  ooorse  of  pleading,  as 
set  out  in  the  third  item  [vie  the  plea  of 
the  g^ieral  issue]  is  the  one  adopted  by 
these  defendants,  and  under  it  they  admit 
that  the  language  used  ta  the  postal  card 
is  not  true."  It  is  insisted  that  this  ctuu:ge 
is  erroneous.  It  is  admitted  by  counsel  that 
in  acti<»]s  for  llljeloiis  publications  Imputing 
crime  or  moral  turpitude,  and  perhaps  in 
cases  dearly  imputing  commercial  insolvency, 
the  truth  of  the  publication  cannot  be  given 
In  evidence  under  the  general  issue.  But 
oounael  insist  that  ttiis  is  an  action  t<x  lit)el 
"only  in  respect  to  special  damages  to  com- 
mercial credit  and  that  tlie  role  Invoked 
by  the  court  has  no  appIlcatlcMi.  In  the  In- 
vestigation of  tills  question,  we  wUl  first  in- 
quire what  is  admitted,  as  a  matter  of 
pleading,  under  the  general  Issue,  in  an  ac- 
tion of  libel,  end  whether  there  is  any  dif- 
ference in  the  application  of  the  rule  when 
the  libelous  matter  is  actionable  per  se,  and 
when  it  Is  only  actionable  upon  averment 
and  proof  of  fecial  damages. 

The  general  principle  that  the  defmdant 
in  an  acticoi  of  libel  or  slander  cannot,  under 
the  general  issue,  prove  the  truth  of  tbe 
defamatoiy  matter,  is  well  settled  in  this 
state.  McCampbell  v.  Tbomborgh,  3  Head, 
109;  Shlriey  v.  Keathy,  4  Cold.  29;  West  v. 
Walker,  2  Swan,  32;  Hackett  v.  Brown,  2 
Heisk.  264.  In  Hackett  v.  Brown  this  court 
quotes  with  approval  the  following  language 
from  section  324,  1  OreenL  Ev.,  viz.:  "It 
Is  perfectly  well  settled  ttiat  under  the  gen- 
eral issue  the  defendant  cannot  be  admit- 
ted to  prove  the  truth  ot  the  words,  ^ther 
in  bar  of  the  action,  or  in  mitigation  of  dam- 


Digitized  by 


Google 


Tenn.) 


CONTINENTAL  NAT.  BANK  t».  BOWDRE. 


133 


ngea."  The  plea  of  the  general  lasue,  in  Im 
kction  of  oral  or  written  slander,  operates 
as  a  d»iial  of  the  speaking  of  the  words, 
or  the  publication  of  the  libel,  and  a  denial, 
also,  of  the  damages,  in  cases  where  the 
averm^it  of  special  damages  Is  necessary  to 
maintain  the  action.  Where  the  defense  is 
that  the  libel  or  words  were  published  or 
spoken,  not  in  the  malidoua  sense  imputed 
by  the  declaration,  but  In  an  Innocent  sense, 
or  npon  an  occasion  which  warranted  the  pub- 
lication, this  matter  may  be  glreu  in  evi- 
dence under  tbe  general  Issue.  Newell, 
Defam.  p.  618.  But  it  Is  well  settled  that 
under  the  plea  of  the  general  Issue  the  de- 
fendant cannot  be  permitted  to  give  In  evl- 
dence  any  matters  tending  to  estabUab  the 
truth  of  the  defamatory  matter,  either  in 
bar  of  the  action,  or  in  mitigation  of  dam- 
ages. Tlie  truth  of  the  words  charged  to 
have  been  8p<dccn  or  puUlshed  is  a  conclu- 
■tve  defense  to  the  action,  but.  In  order  to 
be  avallaUe,  must  be  relied  on  by  a  formal 
plea  of  JUBtlflcatl<Hi.  It  is  insisted,  however, 
on  behalf  of  the  bonk,  that  it  was  precluded 
from  interposing  a  plea  of  Justification  as 
a  defense  for  the  reason  that  plaintiff  em- 
ployed an  innuendo  in  the  declaration  which 
ascribed  an  unwarranted  meaning  to  the 
words  written  on  the  postal  card,  and  that 
defendant  oould  not  Justify  the  use  of  the 
words  without  at  tiie  same  time  Justifying 
the  meaning  set  forth  In  the  Innuendo.  The 
defendant,  says  Mr.  Newell,  (page  628,)  Is 
in  no  way  embarrassed  by  the  presence  of 
the  Innuendo  In  the  statement  of  the  claim. 
In  fact,  it  la  to  him  an  advantage.  He  can 
either  Aeny  that  he  spoke  the  words,  or  he 
can  admit  that  he  spoke  them,  but  deny 
that  they  conveyed  that  meaning.  He  can 
also  plead  that  the  words  were  true,  either 
with  or  without  the  alleged  meaning.  It 
will  then  be  a  question  for  the  Jury  to  say, 
from  the  proof,  whether  the  plalntUTs  in- 
nuendo Is  sustained.  If  not,  the  plaintiff 
may  fall  back  upon  the  words  themselves, 
and  urge  that,  taken  in  their  natural  and 
obvious  signification,  they  are  actionable  in 
themselves,  without  the  alleged  meaning, 
and  that,  therefore,  his  unproved  innuendo 
may  be  rejected  as  surplusage.  The  plain- 
tiff, however,  will  not  be  allowed.  In  the 
midst  of  the  trial,  to  start  a  fresh  Innuendo, 
not  In  the  pleadings.  He  must  abide  by 
the  construction  put  on  the  words  In  his 
statement,  or  rise  rely  on  their  natural  and 
obvious  Import  It  is  true,  Mr.  Townsend, 
In  his  work  on  Slander  &  libel,  states  that 
a  Justification  on  the  ground  or  truth  must 
Justify  in  the  sense  Imputed  by  the  innuendo, 
for  the  reason  that  the  plea  admits  the 
innuenda  Section  215.  But  it  is  evident 
tiie  author  refers  here  to  a  plea  that  Justi- 
fies the  libel  or  Slander  generally,  and  he 
does  not  mean  to  say  that  there  can  be  no 
special  Justification,  under  the  American 
IMUctlce.  It  would  violate  every  canon  of 
common  sense  and  good  pleading  to  hold 


that  a  defendant  cannot  Justify  the  speaking 
of  the  words,  or  the  publication  of  the  libel, 
without  at  the  same  time  admitting  the  truth 
of  some  far-fetched  and  extravagnnt  mean- 
ing started  in  the  imagination  of  the  pleader, 
or  evolved  from  the  morbid  brain  of  his 
dient,  and  Introduced  Into  the  declaration 
In  the  form  of  an  innuenda.  It  was  perfect- 
ly admissible,  we  think,  under  the  authori- 
ties, for  the  defendant  bank  to  have  pleaded 
a  Justification  of  the  words  written  on  the 
IMStal,  and  In  the  same  plea  to  have  denied 
that  the  words  were  susceptible  of  the  mean- 
ing ascribed  to  them  in  the  innuendo;  and 
we  fall  to  perceive  In  what  way  the  defend- 
ant was  embarrassed  or  hampered,  or  pre- 
cluded from  the  interposition  of  the  plea  of 
JustlflcatloQ,  by  the  presence  of  the  innuendo. 
Again,  It  is  contended  by  counsel  for  the 
bank  that  while  It  may  be  true  that  In  an  ac- 
tion for  libelous  publications  Imputing  crime 
or  moral  turpitude,  and  perhaps  In  cases 
clearly,  per  se,  imputing  commercial  Insol- 
vency, the  trutii  of  the  publication  cannot  be 
given  in  evidence  under  the  general  Issue. 
Tet  this  principle  does  not  apply  In  oases 
vrtiere  the  language  is  only  actionable  upon 
avonnent  and  proof  of  special  damages.  In 
the  opinion  of  the  court,  this  position  Is  un- 
tenable. A  plea  of  Justification,  supported 
by  proof  of  the  truth  of  the  charge,  is  a  con- 
clusive defense,  whether  the  wordd'  are  libel- 
ous per  se,  or  are  only  actionable  upon  proof 
of  special  damages.  The  true  distinction  be- 
tween the  two  classes  of  cases  Is  not  to  be 
found  in  the  contention  of  counsel  for  the 
bank,  that  when  the  words  are  actionable 
per  se  the  Justification  of  their  truth  must 
bo  specially  pleaded,  while,  in  cases  which 
are  only  actl<Hiable  upMi  averment  and  proof 
of  special  damages,  the  truth  of  the  words 
may  be  shown  under  the  plea  of  not  guilty. 
But  the  marked  feature  that  distinguishes 
the  two  classes  of  cases  Is  to  be  found  In  the 
quantum  of  evidence  to  be  introduced  by 
the  plaintiff  on  the  question  of  damages.  If 
the  words  are  libelous  per  se,  the  plaintiff  . 
may  recover  damages  without  the  neces^ty 
of  showing  by  evidence  that  he  has  sustained 
any  pecuniary  loss.  If,  on  the  other  hand, 
the  words  are  not  actionable  In  themselves, 
the  plaintiff  must  not  only  show  the  publica- 
tion of  the  words,  but  that  It  has  resulted 
In  special  damages  to  him.  In  the  former 
the  plea  of  not  guilty  does  not  put  in  issue 
the  question  of  damages,  because  damages 
are  presumed,  while  in  the  latter  no  dam- 
ages are  recoverable,  unless  averred  and 
proved.  As  already  stated,  this  Is  the  dis- 
tinguishing feature  of  the  two  classes  of 
cases,  and  we  apprehend  that.  If  the  defend- 
ant wishes  to  avail  himself  of  the  defense 
that  the  words  are  tnie,  a  formal  plea  of 
JusHflcatlon  Is  as  necessary  In  the  one  case 
as  In  the  other,  and  in  neither  case  can  the 
truth  of  the  words  be  proved  under  the  gen- 
eral issue.  In  the  case  of  Sheahan  v.  Ck)llln8, 
20  HL  825,  which  was  an  action  of  libel.  It 
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was  nrged  that  the  court  below' erred  In  In- 
structlng  the  Jury  that  the  defendant,  toy 
pleading  the  general  Issue,  admitted  that 
plaintiff  was  Innocent  of  the  diarge.  The 
supreme  court  said:  "While  this  Is  not  the 
language  of  the  plea,  It  Is  undoubtedly  the 
effect  of  audi  a  plea;"  dtlng  Regnler  t. 
Cabot,  2  Oilman,  39.  That  plea  denies  the 
act  charged  in  the  declaration  only,  and  the 
truth  or  falsehood  of  the  charge  cannot  be 
Inquired  Into  under  that  issue.  Its  fals^ood 
stands  admitted  by  tlie  parties.  See,  also, 
Townsb.  Slond.  &  L.  {  403,  where  It  Is  stated 
that  the  plea  of  the  general  Issue  admits  the 
falsity  of  the  charge.  While  we  are  of  opin- 
ion the  charge  of  the  circuit  Judge,  laying 
down  the  rule  on  this  subject,  was  technic- 
ally OMTeot,  we  think  It  Is  objectionable, 
and  ordinarily  would  hare  been  misleading, 
In  that  It  omitted  to  s^ate  In  the  same  con- 
nection that  the  failure  to  plead  a  Justifica- 
tion was  not  an  admission  of  the  wilting 
and  publication  of  the  words,  but  that  the 
plea  of  the  general  issue  was  a  denial  both 
of  the  writing  and  publication.  We  can  see, 
however,  from  the  record,  that  this  omission 
could  not  hare  been  prejudicial  to  the  de- 
fendant, since  the  writing  and  publication 
were  not  disputed  on  the  trIaL 

We  next  proceed  to  Inquire  whether  the 
words  laid  In  the  declaration  are  libelous 
per  se,  or  are  actlcHiable  only  upon  averment 
and  proof  of  special  damages.  Says  Mr. 
Newell,  In  his  work  on  Defamation,  Slander, 
and  Libel,  (page  ISl:)  "When  language  is 
used  concerning  a  person  or  his  aSalra, 
which,  from  Its  nature,  necessarily  must,  or 
presumably  will,  as  Ite  natural  and  proxi- 
mate consequence,  occasion  him  pecuniary 
loss,  Its  piA>Ilcatlon,  prima  fticie,  constitutes 
a  cause  of  action,  and  prima  fade  constitutes 
a  wrong,  without  any  allegation  or  evidence 
of  damage  other  than  that  which  is  Implied 
or  presumed  from  the  fact  of  publication; 
and  this  Is  all  that  Is  meant  by  the  term 
'actionable  per  se.'  Therefore,  the  real, 
practical  test  by  viilch  to  determine  wheth- 
er spedal  damage  must  be  alleged  and 
proven  In  orAer  to  make  out  a  cause  of  ac- 
tion for  defamation,  Is  whether  the  language 
Is  such  as  necessarily  must,  or  naturally  and 
presumably  will,  occasion  pecuniary  dam- 
age to  the  person  of  whom  it  is  spoken." 
Defamatory  words,  falsely  spoken  of  a 
party,  which  prejudice  sudi  party  in  his 
profession  or  trade  or  business,  are  action- 
able In  themselves,  without  proof  of  special 
damages.  Of  merchants,  tradesmen,  and 
others  In  occupations  where  credit  Is  essen- 
tial to  successful  prosecution,  any  language 
Is  actionable,  without  proof  of  spedal  dam- 
ages, which  Imputes  a  want  of  credit  or  re- 
sponsibility, or  suggests  a  charge  of  Insol- 
vency. Newell,  Defam.  {{  168-193;  Townsh. 
»land.  &  L.  8  191.  Next  to  ImputaticHis 
which  tend  to  deprive  a  man  of  his  life  or 
liberty,  or  to  exclude  him  from  the  comforts 
of  sodety,  may  be  ranked  those  which  affect 


him  in  his  office,  piofeaaton,  or  means  of 
livelihood.  Newell,  Defam.  168.  It  by  no 
means  follows,  says  the  same  author,  that  all 
words  spoken  to  the  disparagement  of  an 
officer,  professional  man,  or  trader  will  be 
actionable  In  themselves.  Words,  to  be  ac- 
tionable on  this  ground,  must  toudi  the  par- 
ty in  his  office,  profession,  or  trade;  that  Is, 
liiey  must  be  shown  to  have  been  spoken  of 
them  In  relation  thereto,  and  to  be  such  as 
would  prejudice  him  therein.  Newell, 
Defam.  p.  174.  Says  Mr.  Townshend:  "That 
the  language  must  touch  the  person  whom  It 
concerns,  in  his  special  character,  means 
only  that  It  must  concern  him  in  such  spe- 
cial character,  and  affect  him  therein."  Sec- 
tion 190.  The  rule  Is  thus  stated  by  Judge 
Andrews  In  Sanderson  y.  Caldwell,  45  N. 
Y.  405,  viz.:  "There  is  some  confusion  In 
the  cases  upon  the  point  whether  the  words 
used  must.  In  terms,  be  applied  by  ttie 
speaker  to  the  office,  business,  or  profession 
of  the  person  who  claims  to  recover  by  rea- 
son of  them,  and  whether,  If  not  so  express- 
ly applied,  they  can  be  said  to  touch  him  In 
the  special  character  named.  The  rule  de- 
rived from  the  authorities,  and  witii  which 
most  of  the  cases  can  be  reconciled,  seems  to 
be  this:  When  the  woids  spoken  have  such 
a  rdation  to  the  profession  or  occupation  of 
the  plaintiff  that  they  directly  tmd  to  injure 
him  in  respect  to  it,  or  to  Impair  confidence 
in  his  character  or  ability,  when,  from  the 
nature  of  the  business,  great  confidence  must 
necessarily  be  reposed,  they  are  actionable, 
although  not  applied  by  the  speaker  to  the 
profession  or  occupation  of  the  plaintiff;  but 
when  they  convey  only  a  general  Imputation 
upon  his  character,  equally  Injurious  to  any 
one  of  whom  they  might  be  spoken,  they  are 
not  actionable,  unless  such  application  be 
made." 

Tested  by  these  principles,  is  the  language 
of  the  postal  card,  "Bowdre  in  the  hands 
of  a  notary,"  libelous  per  se;  that  is,  action- 
able without  averment  and  proof  of  ^edal 
damages?  The  argument  against  such  a 
ocmstructioQ  Is  that  the  words  used  on  the 
postal  do  not,  in  thdr  obvioos  meaning, 
convey  to  the  mind  an  imputation  of  a  pro- 
test of  Bowdre  Bros.  &  Co.'s  commerdal 
paper;  that  the  name  of  the  mercantile  firm 
of  Bowdre  Bros.  &  Co.  is  not  mentioned; 
and  that  the  words,  "in  the  hands  of  a  no- 
tary," do  not  obviously  impute  a  protest 
or  insolvaioy,  but  mean  a  demand  for  piay- 
ment,  and  a  protest  if  payment  is  refused. 
The  position  assumed  by  counsel  for  plain- 
tiff In  error  is  that  the  words  are  ambiguous 
la  their  meaning,  and  do  not.  In  their  ob- 
vious sense,  necessarily  Impute  a  proitest, 
and  are  also  ambiguous  in  their  application, 
and  are  not  libelous  on  the  plaintiffs,  per 
se,  without  extraneous  facts,  explanation, 
or  Innuendo.  We  do  not  think  the  cttar^ 
acter  of  the  libd  is  changed  by  the  fact 
that  an  Innuendo  showing  the  meaning  and 
application  of  the  words  is  employed  in  the 
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dedaratlon.  The  full  name  of  the  party  need 
not  appear  In  the  libeL  All  that  is  neces- 
saiy  la  that  the  words  must  refer  to  some 
ascertained  or  ascertainable  person,  and  that 
persMi  must  be  the  plaintiff.  Newell, 
Defam.  pp.  256,  257.  "Whether  a  man  is 
called  by  one  name,  or  whether  he  is  called 
by  another,  *  *  *  if  those  who  look  on 
know  wdl  who  Is  aimed  at,  the  very  same 
InJory  Is  inflicted,  the  very  same  thing  is 
in  fact  done,  as  would  be  done  if  his  name, 
and  CbriBtlan  name,  were  ten  times  re- 
peated" Odgers,  Sland.  &  L.  130.  If  the 
words  spoken  oc  written,  thou^  plain  in 
themselves,  apply  equally  weU  to  more  per- 
sons than  one,  evldenoe  may  be  given  both 
of  the  cause  and  occasion  of  publication, 
and  of  all  the  surroimding  circumstances 
affecting  the  relation  between  the  parties, 
or  of  any  statement  or  declaration  made 
by  the  defendant  as  to  the  person  referred 
to.  Newell,  Defam.  ^  259.  "Nor  is  the 
character  of  the  VbA  affected  by  the  fact 
that  Its  full  meaning  is  set  forth  in  an  in- 
nuendo. The  office  of  the  inuuoido  is  to 
aver  the  meaning  of  the  language  published. 
Therefore,  if  the  meaning  of  the  language 
is  plain,  no  innuendo  is  needed.  The  use 
of  it  can  never  change  the  import  of  the 
words,  nor  add  to  nor  enlarge  their  s^ise. 
If  the  common  underatanding  of  men  takes 
h(dd  of  tlie  published  words,  and  at  once 
applies,  without  difficulty  or  doubt,  a  libelous 
meaning  thereto,  an  innuendo  is  not  needed, 
and  would  be  but  useless  surplusage  in  plead- 
ing." Newell,  DeCam.  610.  Again,  It  is  a 
familiar  rule  that  words  are  to  be  under- 
stood in  their  ordinary  slgnifloatlou,  unless 
reason  appears  for  assigning  a  different 
sense.  Says  Mr.  Newell:  "The  courts  no 
longer  strain  to  find  an  Innocent  meaning 
for  words  prima  fade  defamat<»y.  Neither 
win  they  place  a  forced  construction  on 
words  which  may  fairly  be  deemed  harm- 
less. The  rule  which  once  prevailed,  that 
words  are  to  be  understood  in  mitlorl  sensu, 
has  beai  long  ago  superseded;  and  words 
are  now  to-  be  ocwstrued  by  courts  as  they 
always  should  have  beoi,— in  the  plain  and 
popular  sense  in  which  the  rest  of  the  world 
naturally  understand  them.  In  all  cases  of 
ambiguity,  it  is  purely  a  question  for  the 
jury  to  decide  what  meaning  the  words 
would  convey  to  penooa  at  ordinary  intelli- 
gence." Newell,  Defam.  p.  304;  Watson  v. 
Nidudas,  6  Humph.  174.  Where  the  lan- 
guage published  is  unambiguous.  It  ia  the  ex- 
clusive province  of  the  court  to  determine 
Its  construction,  and  to  determine  whether 
or  not,  upon  its  face,  it  is  actionable  per 
K,  etc  Townsh.  Sland.  &  L.  {  286;  Banner 
Pub.  Oo.  T.  State,  16  Lea,  179.  But  on  a 
plea  of  not  guilty,  whether  the  defamatory 
matter  was  published  concerning  any  par- 
ticular individual,  or  whether  that  Individual 
was  intended,  is  a  question  of  fact  for  the 
jury.  Id. 
This  ooort  is  of  oi^on  that  the  words, 


"Bowdre  in  bands  of  a  notary,"  found  by 
the  jury  to  have  been  written  of  and  oon- 
cemlng  the  mercantile  firm  of  Bowdre 
Bros.  &  Go.  were  libelous  per  se.  We  think 
these  words  would  be  universally  under- 
stood by  merchants  and  business  men  to 
mean  that  some  commercial  paper,  for  which 
Bowdre  Bro&  &  Co.  were  primarily  bound, 
hod  not  been  paid  during  business  hours, 
and  had  gone  into  the  hands  of  a  notary 
for  protest.  The  obvious  meaning  of  the 
words  is  that  Bowdre's  own  paper  was  in 
the  hands  of  a  notary,  not  that  paper  drawn 
on  him  had  been  placed  in  the  hands  of  a 
notary.  It  is  admitted  that  the  nonpay- 
ment of  an  unaccepted  draft  by  the  draw- 
ers, and  a  protest  for  such  nonpayment,  does 
not  dishonor  the  drawee,  but  the  objection- 
able words  used  In  this  postal  contains  no 
such  explanation.  The  language  employed 
conveys  the  Idea  that  there  had  been  a  fail- 
ure on  the  part  of  Bowdre  Bros.  &  C!o.  to 
meet,  within  business  hours,  some  mercan- 
tile paper,  for  which  they  were  primarily 
bound,  and  that  it  had  beoome  necessary  to 
place  the  same  in  the  hands  of  a  notary 
for  protest  Such  langruage  cmitains  a  clear 
imputation  that  touched  the  credit,  stand- 
ing, and  solvenoy  of  a  mercantile  firm,  and 
the  language  is  actionable  per  se.  To  say 
or  publish  of  a  merchant  anything  that  im- 
putes insolvency,  inability  to  pay  his  debts, 
want  of  integrity  hi  his  business,  or  personal 
iaoapacity  or  pecuniary  inability  to  conduct 
It  with  success,  is  slanderous  or  libelous 
per  se,  if  without  Justification,  and  general 
damages  may  be  recovered.  Newbold  v. 
J.  M.  Bradstreet  &  Son,  57  Md.  38. 

Hie  nineteenth  assignment  of  error  is  that 
Hie  circuit  court  erred  in  not  granting  a 
new  trial  on  the  ground  that  the  verdict  is 
exoesstve.  This  court  is  satisfied,  upon  a 
careful  examination  of  the  record,  that  this 
assignment  should  be  sustained.  We  are  of 
opinion,  in  view  of  the  facts  disclosed  by 
this  record,  that  the  damages  assessed 
($20,000)  are  so  excessive  and  extravagant 
as  to  indicate  passion  and  prejudice  on  the 
part  of  the  Jury.  As  the  case  must  be  re- 
tried, we  refrain  from  reviewing  the  case, 
further  than  to  say  that  we  find  many 
facts  and  clfcumstanoes  In  proof  which,  in 
our  opinion,  should  have  mitigated  the  dam- 
ages assessed  by  the  Jury.    Reversed. 


THBUS  V.  DUGGER  et  al. 
(Supreme  Oourt  of  Tennessee.    June  15,  1893.) 

MABBIID  W0IU.N— SBPAItlTa  EbTATB  —  LlABILITT 

FOB  Debts. 

Where  a  married  woman  invegts  her 
separate  estate  in  a  mercantile  partnership,  her 
interest  in  the  stock  of  goods,  in  the  absence 
of  an  express  agreement  by  her  to  the  contrary, 
is  not  liable  for  the  payment  of  a  note  execut- 
ed by  the  firm  for  general  putnership  purposes. 
SnodgraM,  J.,  dissenting. 
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Appeal  from  chanoeiy  ooart,  Madiaoa  coun- 
ty:  A,  G.  Hawkins,  Cbaaoellor. 

AotioD  by  Jolm  W.  Theos,  trustee,  against 
W.  A.  Dugger  and  others.  From  a  decree 
for  complainant,  deCendonts  i^peaL  Re- 
versed. 

Haynes  &  Hays,  for  appellants.  MoGorry 
&  Bond  and  Carutbers  &  MaUocy*  for  appel- 
lee. 

WILKES,  J.  The  bill  Is  filed  by  John  W. 
Theus,  trostee  of  the  Bimk  of  Madison,  which 
fcUed  September  27,  1890,  to  ooUect  a  note 
Ql  12,230.25  executed  by  ttie  late  firm  of  W. 
A.  Dugger  &  Co.— a  firm  lately  theretcrfore 
composed  of  W.  A.  Dugger  and  Sallle  T. 
Dugger,  wtfe  of  A.  I>.  Dagger— to  the  Banfe 
of  Madison,  and  also  against  Jesse  A.  Thomp- 
son, to  set  aside,  as  fmudtilHrt,  an  alleged 
sale  of  the  Interest  of  W.  A.  Dugger  in 
said  late  firm  to  Jesse  A.  Tliompeon, 
as  being  made  to  hinder,  delay,  de- 
fnrad,  and  deftot  complainant  and  the  other 
oredltora  o(C  tliB  Ann  of  "W.  A.  Dugger  &  Co. 
in  the  collection  of  their  debts.  The  note 
sued  on  is  an  ordinary  promissory  note,  pro- 
viding for  the  paymait  of  reasonable  attor- 
neys' fees  In  case  cfl  suit,  and  Is  signed,  "W. 
A.  Dugger  &  Co."  An  attat^hment  was  is- 
sued, commanding  tbe  lAerlff  "to  attach  as 
mudt  of  the  estate  and  Interest  of  the  said 
S.  T.  Dugger  In  said  partneishlp  property, 
consisting  of  a,  stock  of  groceries,"  etc.,  as 
would  satisfy  complainant's  debt  and  costs; 
and  the  atlattmient  was  accordingly  Issued, 
and  levied  upon  the  "entire  undivided  Inter- 
est of  the  defendant  S.  T.  Dugger  in  the 
stock  of  goods  In  possession  of  J.  A.  Thomp- 
son &  Co.  A  rcple^  bond  was  executed. 
The  firm  of  W.  A.  Dugger  &  Co.  was  dis- 
solved October  8,  1892;  too  said  W.  A.  Dug- 
ger selling  his  entire  Inteireet  to  his  code- 
f^dant  and  partner,  SaHle  T.  Dugger,  notice 
of  the  dissolution  being  published  In  the 
Jackson  papers;  and  thereupon  Sallie  T. 
Dugger  formed  a  x>artnerslilp  with  Jesse  A. 
Thompson,  under  the  style  of  J.  A.  Thomi>- 
son  &  Co.;  the  said  Thompson  buying  an 
undivided  half  Interest  in  the  stock  of  goods, 
Imt  no  Interest  In  the  notes,  accounts,  and 
chosoa  in  action  of  the  late  firm  of  W.  A. 
Pngger  &  Co.  The  trade  thus  made  bad 
been  in  negotlati(m  for  six  months  before 
tho  bank  failure,  and  the  president  of  the 
Bank  of  Madison  had  been  advised  with 
concerning  the  same.  A  motion  to  quash 
the  attachment  was  made  on  tbe  hearing 
upon  the  following  grounds,  to  wit:  (1)  Be- 
cause tbere  is  no  vaUd  or  legal  ground  for 
the  issnanoa  of  the  same  stated  or  set  forth 
in  the  bill.  (2)  Because  there  is  no  allega- 
tion in  the  bill  of  aqy  legal  4V  valid  or  sub- 
sisting Hen,  in  camplalnanf s  favor,  upon  Hie 
stock  of  0oods  of  said  J.  A.  Ihompsoa  A 
Co.,  or  the  isterest  of  S.  T.  Dugger  fherein. 
(8)  Because  no  vaHd  or  sufficient  grounds  for 
an  attachment  are  stated,  set  forth,  or  shown 


la  the  bill,— whldi  motion  was  overruled.  A 
demurrer  'was  Interposed  by  defendants  Sol- 
Ue  T.  Dngg«r  and  husband,  A.  D.  Dugger, 
upon  the  following  grounds:  (1)  The  bill 
does  not  make  or  state  a  case  ttaat  aititlea 
complainant  to  the  relief  prayed.  (2)  The 
defendant  S.  T.  Dugger,  as  shown  by  the 
will.  Is  a  married  woman,  under  the  disabili- 
ty of  Dovertore,  and  as  such  la  not  llaMe 
oa  the  promissory  note  «ned  on,  and  she 
pleads  her  said  coverture  as  a  complete  de- 
fense against  liability  on  said  note.  (3)  To 
the  part  of  the  bUl  which  seeks  a  personal 
recovery  against  defendant  S.  T.  Dagger,  she 
demura  on  the  following  grounds:  First,  she 
is,  as  sbown  by  the  bill,  a  married  woman, 
under  the  dlaabiltty  of  coverture,  and  is  not 
liable  on  the  said  note,  as  the  same  Is  stated 
and  alleged  in  the  bill,  because  the  same  is 
not  shown  to  have  been  executed  by  her 
with  express  reference  to  her  separate  estate, 
or  that  in  fact  she  has  any  separate  estate. 
(4)  To  so  much  and  such  parts  of  'the  bill 
as  allege  her  ownership  In  the  stock  of 
goods  sou^t  to  be  attadied  by  the  bill,  and 
Beeka  to  reach  the  same  for  the  sattslbctlon 
of  the  debt  sued  on,  she,  the  said  S.  T.  Dog- 
ger, demurs  on  the  following  grounds:  Birst, 
she,  as  shown  by  the  bfll,  is  a  married  woman, 
not  shown  to  have  any  separate  estate  hi 
the  goods,  nor  to  have  contracted  the  al- 
leged indebtedness  with  express  reference 
thereto.  Wherefore,  her  Interest  in  the  same 
cannot.  In  the  manner  sought  by  the  bill, 
be  sold,  or  made  liable  for  the  said  indebted- 
ness. 

The  flrst  ground  of  demurrer  was  over- 
ruled, and  the  second  and  third  grounds, 
to  the  effect  that  S.  T.  Dugger  was  shown 
by  the  bUl  to  be  a  married  woman,  under 
disability  of  coverture,  and  as  such  not  liable 
on  the  promissory  note  sued  on,  were  allowed, 
BO  as  to  prevent  any  decree  on  said  note 
against  said  S.  T.  Dugger,  personally. 

Answers  were  filed  biy  defendants,  denyln^r 
all  fraud  In  the  sale  and  purchase  of  tbe 
stock  of  goods,  and  alleging  that  while  W. 
A.  Dugger  sold  out  bis  entire  interest  In 
the  stock,  notes,  accounts,  cboses  in  action, 
fixtures,  and  delivery  wagon  and  horse, 
to  bis  oodefendant  S.  T.  Dugger,  that  code- 
fendant  J.  A.  Thompson  only  bought  an  in- 
terest in  the  stock  and  fixtui-cs.  Proof  was 
taken,  and  decree  rendered,  in  which  it  was 
adjudged  that  there  was  no  fraud  in  the 
sale  of  the  goods  to  J.  A.  Thompson,  and 
adjudging  that  no  personal  decree  could  be 
entered  against  her  on  said  note,  but  ad- 
Judging  that  "the  interest  of  said  S.  T. 
Dugger,  acquired  by  tbe  Investment  of  her 
separate  estate  In  said  firm,  is  liable  to  com- 
plainant on  account  of  said  indebtedness, 
and  should  be  subjected  to  its  payment;" 
and  thereupon  the  court  proceeds  to  ren- 
der a  personal  decree  against  b&c,  and  her 
sureties  upon  the  replevin  bond,  for  the 
sum  of  $4,460.50,  being  double  the  penalty 
thereof,  but  to  be  discharged  by  the  pay- 
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m^it  of  the  sum  of  $1^5.8C,  the  faolanoe 
Ave  on  tiie  note  sued  oo. 

The  qncstlcn  of  the  alleged  fraadalent  sale 
of  the  BtoA  of  goods,  and  its  purchase  by 
J.  A.  Thompson,  and  which  'was  the  ground 
laid  In  the  bin  tar  tbe  issuance  at  the  at- 
taclunent,  was  Bbandoned  when  oompfadnant 
had  the  attachment  isaued;  it  helag  (Hily 
Issued  against  the  "undivided  Intereat  of  the 
defendant  8.  T.  Dugger  In  the  stock  of 
goods;"  and  the  chancellor  having  found  as 
a  fact,  uid  ao  adjudged  in  the  decree,  ttiat 
the  allegatjons  of  fraud  tn  purchasing  the 
stock  oC  goods,  vn  the  part  of  J.  A.  Tbomp- 
son,  and  the  sale  thereof  by  the  said  S.  T. 
Dugger,  had  not  been  proven,  but  dispro-vcd, 
and  there  Iieing  no  appeal  by  complainant 
from  this  portion  oC  the  decree. 

Several  errsrs  are  assigned,  only  one  of 
which  we  deem  it  uecesBai?  to  notice,  as 
it  disi>oses  of  the  entire  matters  In  contro- 
versy. The  aaesti(Hi  raised  by  this  assign- 
ment Is,  In  aubstjuioe,  this:  Is  a  Htarrled 
woman,  owning  a  separate  estate,  which  she 
has  pot  Into  a  mercantile  business,  as  a 
partner  with  acetber  person,  hound  by  a 
note  executed  for  partnership  pntposes,  In 
the  name  of  the  firm,  so  tbat  a  personal 
jadgment  can  be  rendered  against  her  on 
sudU  note,  or  so  that  the  stock  i^  goods 
bekNigtBg  to  die  -firm  in  which  'she  is  Inter- 
ested as  a  partner  con  be  sitbjected  to  the 
payment  of  suoh  firm  note,  la  (be  absence 
of  an  express  agreement  en  the  part  of  the 
KHirried  woman  that  the  stodk  of  goods  In 
which  her  separate  'estate  ts  invested  shall 
be  boaid  fOr  Hie  «ame? 

It  has  been  held  that  wtu»  a  jAHnied 
wonuui  oagages  in  buBiness,  If  she  falls  to 
pay  a  debt  Incurred  by  her  in  that  business, 
the  creditor  may  aelae  and  reclaim  snoh 
goods  as  he  has  sold  to  her  as  may  remain 
in  her  posaeaelon,  .provided  the  «amc  can  be 
Identified.  CNederlicht  v.  Glass,  13  Lea,  '^7, 
488.  It  also  has  been  heU.  that  land  pur- 
chased by  a  married  womaa.  In  whlc^  her 
separate  estate  has  been  Invested,  leaving 
a  portion  of  the  punthaae  monqr  unpaid, 
may  be  sold  to  enforce  collectioa  of  that 
portion  of  the  punchose  money  remaining 
unpaid.  Jackson  v.  RutledflC,  3  Lea,  62S- 
629,  431.  But  in  each  of  these  cases  no 
personal  jadgmeot  was  resdiered  against  the 
married  woman,  and  the  on}y  rdi^  given 
was  a«;ainst  the  identical  property  la  the 
purchase  of  which  tbe  debt  was  created. 
The  law  is  well  settled  in  Tenmessee  tliat, 
in  order  to  hind  tbe  4EHsiarate  estate  of  a 
married  woman,  thene  most  be  an  espress 
agreement  or  oontraot  binding  the  same. 
It  cannot  be  obarged  by  implication.  Jordan 
V.  Keeble,  £5  Tenn.  412,  3  S.  W.  B^.  ,611; 
Cbatterton  v.  Xoung,  2  Tcon.  Ch.  768;  Bags- 
dale  V.  Gossitt,  2  Lea,  730;  Litton  v.  Bald- 
win, 8  aomph.  206;  Chercy  ▼.  CXements,  10 
Hwnph.  S52;  Klrby  v.  fiili]ler,  4  Cold.  .8; 
Bhscklett  v.  Polk,  4  Heisk.  J15. 

It  is  earnestly  Insisted,  however,  that  filun 


a  married  woman  engages  in  mercantile  busi- 
ness on  her  own  aocomit,  or  as .  a  partner, 
and  uses  her  seperate  estate  therefor,  she 
thereby  expressly  binds  her  stock  of  goods 
and  mercantile  assets,  as  fully  as  If  she 
should  t)gr  express  words  stipulate  with  each 
creditor  with  whom  die  deals  that  such  stock 
and  asseits  shall  be  so  bound,  and  that  such 
ruling  does  not  conflict  with  o«r  previous 
holdings  that  there  most  be  an  exprese  agree- 
ment on  the  part  of  the  married  womaa 
In  order  to  make  a  charge  upon  her  separata 
(Mate.  It  is  taraestly  insisted  that  this  must 
be  60,  more  especially  In  cases  when  the 
married  woman  enteoB  into  a  partmerBhip, 
because  a  legal  entity  is  thereby  created, 
which  has  assets  primarily  liable  for  Its  own 
debts.  It  is  aiso  uiged  that  to  allow  a  mar- 
ried woman,  under  ssch  circumstances,  to- 
escape  liability,  both  personally  and  as  to 
her  estate,  would  be  a  fraud  upon  her  cred- 
itors, on  the  one  haad,  and,  on  tbe  other, 
prevent  her  from  obtaining  and  enjoying 
that  credit  necessary  to  tbe  successful  operor 
tiion  of  a  mercantile  business.  We  £eel  the 
force  sad  weight  of  these  suggestions,  bnt 
we  are  of  opinion  that  if  we  hold  a  mnnled 
woinaxi  bound  by  contracts  made  by  her  in 
her  business  or  mercantile  ventoies  simply 
because  she  isiso  atgagod,  and  has  a  separate 
estate  Invested  In  them,  -we  must  do  so  cm 
the  gix>und  that  she  is  bound  by  implication 
of  law,  rather  than  upon  any  express  agree- 
ment or  contract.  It  would  be  to  lay  down 
a  Tule  for  married  woosan,  engaged  in  mer^ 
cbandlzing  upon  tli^r  separate  estates,  dif- 
ferent from  amt  laid  down  "in  oases  wbera 
their  separate  estates  are  invested  «r  em- 
played  in  oth«r  business  or  pnqierty,  and  we 
can  see  no  sound  ba^s  far  saefa  distinction. 
As  tbe  law  has  heretofore  been  bdd,  and  is 
now  laid  down.  If  a,  married  woman,  having 
a  separate  estate,  eniiploy  it  in  mercantile 
business,  any  creditor,  in  order  to  bind  her 
separate  estate  eqgBgsd  In  such  btidneas, 
need  only  stipulate  with  her  to  that  effect 
With  this  simple  preeautl<m,  the  creditor 
may  deal  saX^y  with  the  married  woman, 
and  at  the  «ame  time  ber  credit  will  not 
only  not  be  Impaired,  bat  may  be  strength- 
ened, by  the  oondderatlan  that  an  express 
charge  has  made  tbe  creditor  feel  more  se- 
cure in  extending  credit  to  ber.  This  is  tiM 
rule  applied  in  all  other  oases  Involving  the 
separate  estates  of  married  women,  and  we 
think  It  safer  to  leave  the  rule  uniform  in 
its  application,  rather  than  create  dlBttactloiis 
whlcdi  we  cannot  rest  on  any  satisfactory 
basis.  This  holding  is  strictly  In  accord  with 
the  pceviDus  rulings  of  this  court  vpon  this 
subject.  Federlicht  v,  GUasa,  13  Lea,  461; 
Frank  v.  Anderscm,  Id.  695;  Cbatterton  v. 
Young,  2  Tenn.  Ch.  768. 

In  the  case  -at  bar,  the  note  sued  on  was 
signed  W.  A.  i>ugger  8t  Co.,  but  did  not  pur- 
poct  to  chagge  ttte  separate  estate  of  Sallie 
T.  Dagger,  nor  was  there  any  parol  evidence 
that  this  separate  estate  or  stook  of  goods 
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waa  agreed  to  be  bound  for  its  payment. 
•The  note  was  glTcn,  not  for  Ute  pnrdiaae  of 
gooda,  but  in  the  general  ctwdnct  of  the 
bndbieaa  of  the  firm.  The  goods  aonj^t  to 
be  snbjected  to  the  payment  were  not  the 
goods  of  W.  A.  Diigger  &  Co.,  (fraud  hi  the 
transfer  being  eliminated,)  but  it  waa  the 
Interest  of  Bailie  T.  Dnggnr  in  tlie  new  firm 
that  was  aongfat  to  be  reached.  Tlie  chancel- 
lor declined  to  give  any  personal  Judgment 
against  SalUe  T.  Dugger,  the  married  wo- 
man, and  in  this  he  was  correct  It  was  er- 
ror, however,  to  give  any  decree  against 
the  interest  of  SalUe  T.  Duggnr  in  the  firm 
assets  of  J.  A.  Tliompson  A  Co.,  or  against 
the  goods  as  the  prc^>erty  of  W.  A.  Dugger 
&  Co.,  or  against  the  parties  upon  the  bond 
given  to  replevy  the  same;  and  the  decree 
of  the  court  Iidow,  in  these  particulars,  is 
reversed,  with  costs. 

8NODORASS,  3^  (diasentbig.)  I  do  not 
agree  with  the  majority  in  the  conduslon 
reached,  but  am  of  opinion  that  a  married 
woman  engaging  in  a  mercantile  business 
on  a  separate  estate,  or  in  partnership 
in  wlilch  she  is  using  such  estate,  and 
thus  holding  herself  out  to  all  as  so 
trading,  expressly  binds  tliat  separate  es- 
tate to  every  creditor  who  deals  with  her 
in  that  business.  The  condition  of  the  busi- 
ness is  an  advertisement  and  holding  out 
to  the  public,  and  therefore  an  Invitation  to 
each  member  of  the  public  to  deal  with  her 
upon  the  faith  at  such  separate  estate,  and 
consequently  each  contract  she  makes  in  that 
business  tiinds  her  separate  estate  as  an  ex- 
press contract  to  do  so.  The  contrary  rule 
results  from  considering  only  the  words  used 
in  each  separate  contract  with  each  creditor, 
and  ignoring  the  conditions  tmder  which  the 
words  were  used.  The  ooaditions,  the  busi- 
ness, the  dealing  In  and  only  with  a  separate 
estate,  and  the  holding  out  to  each  creditor, 
as  to  all,  that  sudi  was  the  business  In  which 
he  was  invited  to  enter  and  deal,  are  all 
to  be  considered  in  connection  with,  and  as 
essential  parts  of,  each  contract,  and,  thus 
considered,  they  supplement  the  words  used, 
and  make  out  an  express  contract,  or  rather 
make  what  would  not,  In  the  absence  ot 
these  conditions  and  propositions  to  the  pub- 
lic, (and  therefore  to  each  member  of  it,) 
have  been  a  contract  to  bind  a  separate  es- 
tate, in  fact,  as  in  legal  effect,  such  a  con- 
tract, Just  as,  in  the  case  of  a  partnership 
holding  itself  out  as  such,  the  contract  of 
each  meml>er,  in  the  legal  scope  of,  and  for, 
that  business,  binds  the  firm,  though  no  ex- 
press words  are  used  proposhig  to  do  sa 
We  have  held  tliat  a  married  woman  may 
carry  on  a  mercantile  business  as  a  separate 
estate,  and  that  such  business  is  protected 
from  her  husband's  creditors.  We  ought, 
therefore,  not  to  bold,  it  seems  to  me,  that 
It  Is  also  protected  from  her  own.  Both  in 
her  Interest,  and  that  of  the  public  dealing 
with  her,  I  think  the  property  invested  in 


such  business  should  l>e  Ixmnd.  The  13  Lea 
case,  I  b^eve,  applied  the  correct  rule  of 
law  to  facts  not  calling  for  the  applicatioa. 
Tlie  facta  of  that  case  have  therefore  made 
a  precedoit  wtiich  I  think  sliould  be  over- 
ruled, and  Uie  doctrine  establiabed  that  a 
married  woman  doing  a  bostness  with  tlie 
public  on  the  faith  and  credit  of  investment 
of  her  separate  estate,  and  h<dding  hoaelf 
out  as  so  dealing,  binds  her  separate  estate, 
expressly.  In  every  contract  made  hi  the 
sc<^>e  and  for  the  objects  at  that  business, 
thou^  she  does  not  thai  and  there,  in  mak- 
ing each  business  amtract,  repeat  such  terms 
as  expressly  bind  the  s^iarate  estate. 


BliASS  V.  TTOTiMa  et  aL 
(Supreme  Court  of  Tennessee.  July  28,  1888.) 
WiLi, — CJossTBCcnox — Descriptiox  of  Devisees. 
Testator  devised  a  lot  and  bouses  to  his 
wife  for  life,  "and  at  her  death"  to  E.,  and,  if 
E.  die  without  issue  "living  at  the  death  of  my 
wife,  or  If  he  should  die  alter  the  death  of  my 
wife  without  learing  any  child  or  eliildren,  I 
devise  tlie  above-deecribed  lot  and  honses  to  the 
living  dUldren  of  my  dau^ter,  B.,  and  the 
child  or  children  of  any  of  her  children  that 
may  t>e  dead."  E.  died  l>efore  the  death  of 
testator's  wife,  without  issue,  and  children  of  B. 
were  living  at  the  death  of  such  life  tenanc 
Bdd,  that  children  of  B.  l>om  after  the  death 
of  the  life  tenant  took  nothing  by  the  devise^ 

Appeal  from  cbanoery  court,  Shdby  coun- 
ty; H.  D.  Beard,  Caianoellor. 

Action  by  Gu&  Blass  against  Margaret 
Helms  and  others  for  the  spedfic  perfmrm- 
anoe  of  a  contract.  From  a  Judgment  for 
plaintiff,  defmdants  appeal.    Affirmed. 

Frazer  &  Heath  and  H.  F.  Walsh,  for  ap- 
pellants. B.  W.  Henih,  Randolph  &  Son, 
and  J.  F.  Edmondson,  tor  appellee. 

MoAIilSTER,  X  fHie  only  qnestloa  aris- 
ing iu  this  case  is  in  respect  to  the  proper 
construotioa  of  the  second  item  of  the  will 
of  William  Ehi^ish,  which  Is  as  follows: 
"Item  Second.  I  give,  devise,  and  l>equeath 
to  my  wife,  Joanna  EnglUli,  for  and  during 
her  natural  life,  my  lot  and  the  two  brick 
houses  thereon,  situated  on  the  northwest 
comer  of  Shdby  end  Beale  streets,  front- 
ing on  Shdby  street  forty  seven  (47.03)  feet 
and  tliree  inches,  and  running  back  on  Beale 
street  eighty  feet;  and  at  her  death  I  give 
and  Qevise  the  said  lot  and  houses  above 
described  to  Michael  English,  the  son  of 
myself  and  present  wife,  Joaima;  •  •  • 
and  if  my  son,  Michael  EJngllsh,  die  without 
any  child  or  children  living  at  the  death  of 
my  wife,  or  if  he  should  die  after  the  death 
of  my  wife  without  leaving  any  child  or  chil- 
dren, I  devise  the  alrave-described  lot  and 
houses  to  the  living  children  of  my  daughter, 
Mrs.  Margaret  Briscoe,  and  the  child  or 
children  of  any  of  her  children  that  may 
be  dead,"  eta  It  appears  from  the  rec- 
ord that  the  testator,  William  Englisli,  died 
In  1866,  and  that  his  widow,  the  said  Joanna, 
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mentlMied  in  the  will,  died  in  1S70.  Michael 
Bn^iah,  the  son  of  the  testator,  died  in  1867, 
unmarried,  and  without  Issue.  Margaret 
Briscoe,  the  daughter  of  the  testator,  re- 
ferred to  in  the  win,  had  thiee  children  by 
her  first  husband,  to  wit,  Anderson,  Paul  F., 
and  Mary  F.  Brlsooe.  Anderson  Briscoe  was 
bom  before  the  death  of  the  testator,  and 
ia  still  alive.  Mary  F.  Briscoe  was  bom 
February  1,  1889,  and  died  in  October,  1876. 
Faul  F.  Briscoe  was  bom  after  the  death 
of  Joanna  'R^ngUgh,  and  is  still  alire.  The 
husband  of  Margaret  Briscoe  having  died, 
she  intermarried  with  one  HeLms,  and  by 
him  had  a  son,  Maurice  E..  Helms,  who  was 
bom  July  ,11,  1881,  and  ia  still  surviving. 

The  question  presented  for  adjudication,* 
therefore,  is  whether,  under  the  will  of  Wil- 
liam Tgngiiah,  Paul  F.  Brlaooe  and  Maurice 
B.  Hdms,  cfaildroi  of  Margaret  Brlsooe, 
who  were  bom  after  the  death  of  Joanna 
English,  the  life  tenant,  take  any  Interest 
In  the  property.  They  were  excluded  from 
any  interest  therein  by  the  decree  of  the 
chancellor.  The  chano^or  held  that,  under 
the  second  clause  of  the  will,  Joanna  English 
took  the  property  therein  described  for  life, 
with  a  vested  renmlnder  In  Mloha^  English, 
determinable  upon  bis  dying  during  said  life 
teDanoy  without  (diUdren,  or  survivor  or 
survivons  at  any  dead  child,  living  at  the 
date  of  the  death  of  the  life  tenant,  or  upon 
his  death  after  the  death  of  said  life  ten- 
ant without  any  child  or  children  him  >ar. 
vlving,  with  an  executory  devise  over  upon 
the  happening  of  either  ooatingen<9'  to  the 
then  living  children  of  Margaret  Briscoe, 
who.  imder  the  terms  of  said  clause,  were 
to  take  aa  a  class.  Hie  result  of  the  decree  of 
the  chanodlor  is  that  Anderson  Briscoe  and 
Mary  F.  Brlsooe,  children  of  Margaret 
Briscoe,  -who  wwe  bom  before  the  death 
of  Joanna  Kngllsh,  the  life  tenant,  were 
entitled  to  the  wh(4e  property,  and  that  the 
after-bom  childrea  of  Margaret  Briscoe 
took  no  interest  He  further  held  that  An- 
derscm  Briscoe,  having  survived  his  sister, 
Mary  F.  Bilsoo^  as  her  heir,  took  the  whole 
fee. 

It  is  assigned  aa  error  that  the  court 
ored  in  its  construction  of  the  will  of  Wll- 
Itaun  Bnj^Usb,  and  that  Andersm  Briscoe 
and  Mary  F.  Brlsooe  are.not  the  only  persons 
hiterested  In  the  devise;  that  the  devise  was 
to  a  class;  that  it  was  flexible,  and  let  in 
after-bom  children.  It  is  claimed  tiiat  the 
word  "living,"  used  in  this  item  of  the  will. 
Is  simply  used  in  contradistinction  to  the 
word  "dead"  in  the  same  phrase.  The  con- 
tention is  that  the  phrase  simply  means  that 
living  children  and  the  children  of  dead 
dilldren  are  placed  on  the  same  footing,  and 
that  there  la  nothing  in  the  will  to  indicate 
that  the  word  "living"  means,  living  at  the 
death  ot  Joanna  Ehiglish,   the  life  tenant 

We  think  the  decree  of  the  chancellor  Is 
correct  The  law  Is  well  settled  that  where 
a  particular  estate  is  carved  oat,  and  the  re- 


mainder is  devised  to  a  olaas  of  persons,  and 
a  future  period  of  distribution  is  fixed,  socb 
persons  only  are  meant  as  come  within  the 
class  at  the  time  of  distributlMi,  and  diildren 
bom  after  that  period  are  excluded.  It  is 
perfectly  aK>arent  from  a  oonslderatlon  of 
this  will  that  the  devise  was  to  the  children 
of  Margaret  Briscoe  as  a  class,  and  the  death 
of  Joanna  English,  the  life  tenant,  was 
flexed  upon  as  the  period  for  dlstributl<n. 
The  seoMid  <totise  provides  that  if  Michael 
English  dies  without  issue  before  the  death 
of  Joanna,  then  this  property,  on  the  death 
of  Joanna,  Is  to  go  to  the  living  children 
of  Margaret  Briscoe;  that  Is  to  say,  to 
those  children  that  may  be  living  at  the 
death  ot  Joanna  English.  As  already  stated, 
Michael  EngllBh  died  in  1867,  unmarried, 
and  without  issue,  while  his  mother,  the 
said  Joanna  English,  lived  until  1870.  In 
Satterfleld  v.  Mayes,  11  Humph.  58,  this 
court  said,  viz.:  "Where  a  bequest  is  made 
to  a  class  of  persons,  subject  to  fluotnatioDs 
by  increase  or  diminution  of  its  numbers 
in  consequence  of  future  births  or  deaths, 
and  the  time  of  payment  ot  distribution 
is  fixed  at  a  subsequent  period,  or  on  the 
happening  of  a  future  event  the  entire  In- 
terest vests  in  such  persons  only  as  at  that 
time  fall  within  the  description  of  persons 
constituting  such  class."  In  2  Jarm.  Wills, 
(2d  Amer.  Ed.)  p.  76,  and  also  Id.  (5th  Amer. 
Ed.)  p.  704,  the  rule  is  stated  as  follows: 
"Where  a  particular  estate  or  Interest  Is 
carved  out,  with  a  gift  over  to  the  children 
of  the  person  taking  that  interest,  or  the 
children  of  any  other  person,  such  gift  will 
embrace  not  only  the  objects  living  at  the 
death  of  the  testator,  but  all  who  may 
subsequently  come  Into  existence  before  the 
period  of  distribution.  Thus  in  the  case  of 
a  devise  or  bequest  to  A.  for  life,  and  after 
his  decease  to  the  children  of  B.,  those  liv- 
ing at  the  death  of  the  testator,  together 
with  those  who  happen  to  be  bom  during 
the  life  of  A.,  the  tenant  for  life,  are  en- 
titled, but  not  those  who  come  into  existence 
after  the  death  of  A."  It  was  manifestly 
the  intention  of  the  testator,  under  the  sec- 
ond clause  of  this  will,  to  fix  the  death  of 
his  wife  and  the  termination  of  her  life  es- 
tate as  the  period  of  distribution.  HUB  con- 
struction Is  obvious  for  several  reasons,  to 
wit:  First,  a  life  estate  is  carved  out  for  the 
said  Joanna  I'ingii'*'-  Tb»  will  then  pro- 
vides that  at  her  death  "I  give  and  devise 
the  said  lot  to  Midiael  Elnglish;"  clearly  in- 
dicating that  Michael  English  was  not  to 
take  absolutely  until  after  his  mother's 
death.  The  estate  of  Michael  English  was 
a  vested  remainder,  but  this  remainder  was 
determinable  upon  two  contingencies,  to  wit 
— El^t,  the  death  of  the  said  Michael  without 
Issue  before  the  death  of  Joaxma;  and,  sec- 
ond, the  death  of  Michael  without  issue  after 
the  death  of  Joanna.  It  is  manifest  that 
it  was  clearly  the  intention  of  the  testator 
to  fix  the  death  of  his  wife  as  the  time  for 
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distribution.  The  will  next  piovldeB,  viz.: 
"I  devise  the  abcrT&<]e8crlbed  lots  to  fbe 
living  children  (tf  my  daughter,  MJirgaret 
Briscoe,  and  the  cihlld  or  children  at  any  of 
her  children  tliat  may  be  dead."  The  teem 
"llTiBg"  children  restricts  ttie  devise  to  sach 
ohlldren  as  may  be  living  ftt  the  death  of 
sold  Joanna  En^lsh,  and  such  children  who 
answer  the  general  description  when,  the 
distribution  is  to  bo  made  are  endtled  to 
take  in  exoUuion  of  those  coming  tn  ease 
after  tiie  death  of  the  said  Joanna.  The 
only  children  of  Margaret  Briaooe  living 
at  the  death  of  Joanna  we?e  Anderson  £rl9- 
ooe  azid  Mary  F.  Brfsooe,  who  took  the  prop- 
erty absolittely,  to  the  excl.nskm  of  Paul  F. 
Brisooe  and  Maorice  E.  Helms,  who  wecie 
bom  long  after  Hie  death  of  the  said  Joanna, 
liary  F.  Brisooe  having  died  in  Infuii^,  her 
brother,  the  said  Anderson  Briscoe,  as  her 
bdr  at  law,  became  vested  with  the  title 
to  the  whole  property.  The  decree  of  the 
chancellor  Is  aifirmed. 


LONDON  &  L.  FIKB  INS.  00.  r.  C^UNE. 

(Supreme  Oourt  of  Tennessee.    Mcrch  19, 

1892.) 

Fms  Iksubajtob  Pouot— CoxDrrioirB— COTs-ntuo- 
Mox— Fali.is»  Walls  Faetiodb  to  Fikb  — Ac- 
tios FOB  Loss— IHSHUJCTIONS  —  i'STITlOX— SC»- 
FICIENCr. 

1.  A  fire  Insurance  poUcy  provided  that  if 
the  building,  "or  any  nart  thereof,"  fall,  ex- 
cept as  the  result  of  are,  all  isBurance  diall 
immediately  cease.  Beld,  that  the  falliog  of  a 
minute  portion  of  the  material  in  the  insured 
building  would  not  avoid  the  policy,  where  no 
functional  portion  of  the  structure  fell  before 
the  fire,  so  that  its  distincdve  character  as 
such  was  destroyed. 

2.  The  court  charged  that  If  the  roof  was 
blown  from  a  part  of  the  building,  and  one  of 
the  upper  rooms  was  uncovered,  and  tlte  walls 
thereof  partially  blown  away,  but  leaving 
more  tlian  three-fourths  of  the  building  intact 
and  suitable  for  a  dwelling,  and  that  in  this 
condition  it  was  burned,  defendant  is  not  ex- 
empt from  liability,  and  that,  if  the  fire  was 
scattered  over  the  floor  in  one  of  the  rooms  by 
the  wind,  and  ignited  the  furniture,  and  a. 
strong  wind  blew  the  roof  and  a  portion  of  the 
building  upon  it,  and,  after  smouldering  a  time, 
it  broke  oat  and  consumed  the  building,  and 
that  the  fire,  and  not  the  falling  of  the  building, 
was  the  proximate  and  direct  cause  of  the  loss, 
the  jury  should  find  tsyr  plaintiff.  Held,  that 
such  instructioQ  was  not  objectionable,  as  an 
invasion  of  the  right  of  the  jury  to  determine 
as  a  fact  what  i>art  of  the  building  falling 
mii^t  be  within  such  clause  e(  the  poBey. 

3.  Defendant  had  no  cause  for  complaint 
because  in  such  chaqw  the  court  referred  to 
only  one  room  as  having  been  uncovered, 
whereas  the  roof  was  blown  from  two  rooms, 
since  the  error  in  that  respect  was  ia.  defend- 
ant's favor. 

4.  In  an  action  on  an  Insurance  policy  the 
petition  need  not  negative  conditions  which 
avoid  the  policy,  nor  aver  the  performance  or 
jionperformanoe  of  conditions  subsequent. , 

Brror  from  drcult  oonrt,  linoobi  eounty; 
M.  D.  Smallnum,  Judge. 

Action  by  Crunk  against  the  London  A 
Lanoaahlre  Fire  Insoranoe  Company  on  a 
lire  taBoraaoe  poUqr.    From  a  judgment  for 


plaintiff,   defendant  appeals  In  error.    Af* 
firmed. 

W.  B.  Lamb  and  J.  D.  Tillman,  for  plain- 
tiff In  error.  J.  H.  Holmaa  &  Carter,  for 
defendant  In  error. 


SNODORASS,  J.  Tbe  defendant  In  error 
brought  this  suit  against  the  London  ft 
Lancashire  Fine  Insurance  Company  to  re- 
cover for  loss  sustained  by  flre,  whldi  de- 
stroyed his  bnildlngs,  insnred  by  said  com- 
pany. The  poBcry  contained  a  clause  provid- 
ing that,  "if  the  building,  or  any  part  there- 
of, faO,  except  qs  the  result  of  fire,  all  In- 
soraaoe  by  this  policy  on  such  bunding  or 
^tB  contents  shall  immediately  oease."  There 
was  no  averm«it  In  the  declaration  tSiat  the 
bnilding  iDsnred,  and  no  part  thereof,  fell, 
except  as  the  result  of  fire,  and  the  defend- 
ant demmrred  because  of  the  failure  of  plain- 
tiff to  make  soofa  averment  The  demurrer 
was  ovemiled.  Pleas  were  filed  denying  li- 
ability, and  the  case  was  tried  on  the  merits, 
resulting  in  a  verdict  and  Judgment  In 
favor  of  plaintiff  fbr  11328.75,  and  defend- 
ant a^ealed,  and  assigned  errors  of  fact 
and  law.  Before  proceeding  to  consider 
■och  of  these  as  are  deponed  material  for 
oonsideration,  we  notice  an  objection  of  de- 
fendant in  error  that  plaintiff  eannot  avaQ 
himself  of  objections  assigned,  because  there 
were  no  proper  motions  mode  below  for  a 
new  trial  and  In  arrest  of  judgment,  the 
entry  of  record  on  that  subject  b^ng  that 
"the  defendant  moved  the  oourt  for  a  new 
trial  and  hi  arrest  ot  judgment,  which  mo- 
tion was  by  the  oonrt  overruled,"  and  the 
point  made  on  it  here  that  this  was  but  one 
motion,  and  that  a  motion  for  a  new  trial 
could  not  have  been  entertained  at  the  same 
time  with  a  motion  in  arrest,  and  that  a 
motion  in  arrest,  tfaos  made,  waives  a  mo- 
tion for  a  itew  trial;  citing  Snapp  v.  Moore, 
2  Overt.  236,  where  this  position  was  taken 
arguendo,  but  doubtless  correctly,  by  Judge 
Overton,  deUveilng  the  opinion  of  the  oourt 
But,  in  tbe  view  we  take  of  It,  this  is  im- 
material. It  would  only  affect  the  right  ot 
defendant  to  object  here,  as  plaintiff  In  error, 
that  the  e^denoe  did  not  sustain  the  verdict, 
because,  as  to  errors  of  law,  he  needed  no 
motion  for  a  new  trial  to  authorise  a  oorreo- 
tion  of  errors  on  appeal.  Wells  T.  Moseley, 
4  Cold.  405;  Mnmford  v.  Railroad  Co.,  2 
Leo,  397;  Morgan  v.  Bank,  IS  Lea,  239.  And 
as  there  was  evidence  before  the  jury  to  sus- 
tain the  veidict,  it  does  not  matter  whether 
plaintiff  in  error  ooifld  not  make  Uie  ques- 
tion, because,  if  he  could,  it  would  be  In- 
effectual, as  the  verdict  wotdd  not  be  dhh 
tnrbed  upon  the  facts.  Paashig  tUs,  there- 
fore^ we  proceed  to  questions  made  and 
deemed  essential  to  be  noticed. 

nie  first  alleged  error  is  tbe  action  of  the 
droolt  judge  on  the  demurrer.  The  declara- 
tion was  aot  defective  for  want  of  averment 
omitted.    It  la  not  neeesssTy  that  it  should 
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bare  avwred  the  perform  imce  or  iM»iper- 
toruuuKse  of  coodltiona  subaeqaent,  nor  to 
bave  ne^tiyed  prohibited  acts  or  excited 
risks.     May,  Ins.  (  G9a 

Tbe  seccmd  and  last  error  we  notice  hne 
(though  all  others  assigned  have  been  covr 
■Idered  and  disposed  of  In  consultaticm  of  the 
«oart)  la  as  to  the  charge  of  the  court  ap<Hk 
constmction  and  effect  of  this  provifilon  of 
the  policy.  Before  the  fire  destroyed  the 
insured  building.  It  had  beea  visited  by  a 
cyclone.  It  was  a  two-story  building,  with 
a  portico  in  front,  and  what  Is  designated 
as  an  "ell"  addition'  in  the  rear.  This  was 
one  story.  Tlie  roof  of  the  two  frmt  upper 
rooms  bad  been  blown  away,  the  rafters, 
ceiling,  and  parts  of  walls  remaining.  But 
there  was  eyldence  tending  to  show  that  be- 
fore this  some  fire  had  been  blown  out  oa 
the  floor  by  a  current  of  air  passing  through 
a  room,  which  was  the  probable  cause  of 
the  burning  of  the  building  subsequently  con- 
muned,  'after  the  roof,  etc.,  had  been  blowm 
away  or  fallen  in  upon  the  fire.  This  was 
evideDce  sufficient  to  Justify  the  veidlct 
that  the  fire  commenced  before  the  fall  o£ 
any  part  of  the  building.  Of  course,  if  it 
comni«)ced  before  the  fall,  though  the  ox- 
tire  building  fell  subsequently,  the  insurance 
company  would  be  liable.  May,  Ins.  i  401. 
The  defendant  company  insisted,  however, 
that  the  evidence  showed  tliat  the  fire  com- 
menced, after  the  roof,  etc.,  were  blown 
away,  and  there  was  eyldence  tending  to 
show  this.  It  also  insisted  that  a  window 
or  a  window  Ii{^t  was  first  blown  out,  and 
through  this  the  air  current  hod  been  Oidmit- 
ted,  which  blew  fire  out  into  the  room,  if  any 
was  80  blown,  and  hence  a  part  of  the 
building  had  fallen  before  the  fire,  and  the 
policy  ceased,  by  its  terms,  before  the  fire 
started.  The  question  thus  presented,  upon 
facts  and  proper  constructltm  of  tlie  policy. 
Is  made  in  objection  to  the  charge  of  the 
court,  which,  on  this  point,  was  as  follows: 
"Tbe  exclusion  clause  in  question  is  not 
to  be  literally  understood,  so  as  to  avoid  the 
policy  if  an  atom  or  some  minute  portion 
of  the  material  in  tbe  insured  building 
should  fan.  It  means  some  functional  por- 
tion of  the  structure,  the  falling  of  which 
would  destroy  its  distinctive  character  as 
such.  So  that,  if  the  proof  in  thia  case 
ctiows  that  the  roof  was  blown  from  a  part 
of  one  of  the  buildings  mentioned  in  the 
policy  sued  on,  (there  being  two  buildings 
in  the  policy,)  and  one  of  the  upper  rooms 
was  uncovered,  and  the  walls  thereof  parti- 
ally blown  away,  but  leaving  more  than 
threc-fourtlis  of  the  building  intact,  and  suit- 
able for  a  dwelling  house,  and  that  in  this 
condition  it  was  burned,  tbe  clause  in  the 
policy  as  to  the  falling  of  the  building,  or 
any  part  thereof,  would  not  exempt  de- 
fendant from  liability,  if  oQierwlse  liable, 
as  l>efore  explained,  unless  you  should  believe 
from  the  proof  that  the  falling  was  the  di- 
rect catue  of  the  fire.    If  tbe  proof  shows 


tbat  the  fire  was  scattered  over  tbe  floor 
in  one  of  the  rooms  of  one  of  tbe  insured 
booses  by  the  wind;  that  some  of  it  ignited 
the  carpet  or  some  of  the  furniture  in  the 
room,  and  a  strong  wind  blew  tbe  roof,  and 
a  portion  of  the  building,  upon  it,  and,  after 
smoldering  a  time,  it  brolse  out  and  oob- 
snmed  the  buUding;  that  tlie  wind,  and  not 
tbe  falling  building,  or  a  part  tliereof,  cavsed 
the  fire;  that  the  fire,  and  not  the  falling  of 
the  buUding,  was  the  proximate  and  direct 
cause  of  the  loss,— you  should  find  for  the 
plaintiff,  If  defendant  is  otherwise  liable, 
as  before  explained."  Defendant  in  error 
otijeets  to  tills  upoo  several  groxmds:  First 
That  it  is  law  only  ta  case  of  a  contract 
where  the  coDdittoa  is  a»  to  the  "falling  of 
the  building"  entire.  This  is  an  erroneous 
▼lew.  The  drcatt  judge  drew  tlie  correct 
disttnoticm.  The  falling  of  "any  part"  of  a 
buildiBg  in  such  a  contract  manifestly  oould 
not  apply  to  any  minute  or  fragmentary 
portion,  as  it  might  literally  Import  If  so, 
the  clause  would  be  void  as  unreasonable, 
OBd  defeating,  without  merit,  the  contract 
for  indemnltT.  It  caxmot  have  such  a  tech- 
nical or  literal  construction.  Literalism  be- 
ing disregarded,  tbe  clause  must  have  a 
fair  and  reasonable  interpretation,  and  con- 
Btmctlon,  and  that  whl<di  is  most  fiivoraMe 
to  indemnily,— ttie  object  of  the  contract 
Not  having  a  literal  meaning,  and  not  defi- 
nitely designating  what  material  part  of  the 
building  must  fall  before  the  fire  to  exempt 
the  Insurer  from  liability,  it  must,  like  all 
ambiguous  clauses,  be  construed  most  flivor- 
abiy  to  indemnity,  and  against  the  insurer. 
It  should  therefore  not  have  been  construed 
as  mpnning  any  fragment  or  portion  of  a 
part  of  tlie  building,  but  an  Integral  part  of 
the  entire  building,  as  was  done  by  the  clr- 
oolt  Jodgfe  SeooBd.  It  Is  next  objected  to 
this  that,  after  construing  this  clause,  the  dr- 
catt Judge  t(dd  the  Jury  that  if  the  roof 
was  Mown  from  "one  of  tbe  rooms,"  etc., 
tills  would  not  be  a  falling  of  any  part, 
within  the  meaning  of  the  policy,  and  tliat 
this  was  UToneoua^  because,  first,  it  limited 
tlie  facts  to  the  blowing  off  of  the  roof  of 
one  room,  whereas  the  roof  of  two  was 
Uown  off,  etc.  IUb  was  error  in  d^end- 
ant'a  favor.  It  left  the  Jury  to  infer  that 
if  tlie  roof,  was  blown  from  two  rooms,  oe 
more  damage  was  done,  it  might  be  such  a 
falling  as  the  contract  contemplated,  where- 
as, in  fact,  it  would  not  have  been,  under 
the  proper  construction  he  had  already 
given.  Again,  it  Is  said  tills  was  an  inva- 
sion  of  the  right  of  the  Jury  to  determine  . 
as  a  fact  what  part  of  tbe  Ixiilding  falling 
might  be  within  the  clause.  Tills  objection 
is  not  well  talten.  Tlte  Judge  tells  the  Jury 
what  construction  the  contract  must  have, 
and  illustrates  by  stating  such  a  condition 
as  would  not  be  within  his  meaning  or  def- 
inition or  construction.  If  his  construction 
was  right,  he  was  right  in  eliminating,  by 
statement,  such  a  blowing  off  of  the  build- 
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Sng  as  would  or  would  not  be  within  it 
It  iB  not  telling  the  jory  on  a  controverted 
question  what  the  facts  were,  or  bow  to  find 
them;  it  la  a  statement  to  them  tliat  cer- 
tain facts,  being  true  or  iH-oven,  will  not 
bring  the  caae  thus  proven  or  assumed  with- 
in the  oonstruction  the  court  gives  the  con- 
tract On  the  whole  case,  we  are  satisfied 
with  tbe  judgment,  and  it  ia  affirmed,  with 
costs. 


OULF,  O.  ft  a  F.  RT.  OO.  v.  QILL  et  aL 
(Court  of  Civil  Appeals  of  Texas.     June  27, 

1883.) 
Siui  aw  liAiTD— Bona  Fids  Fubohasbb— Whjlt 

CONSTITnTSS. 

L  A  porchasw  with  notioe  of  ontstanding 
equities  ia  not  affected  therebr,  if  Ids  vendor 
was  an  innocent  purdutser. 

2.  The  oonstmction  of  a  lailwav  track  does 
not  affect  porcliasers  of  land  132  feet  from  the 
track  with  notice  of  a  claim  of  title  to  such 
land  by  the  railroad  company. 

a  Where  land  sold  to  plaintifl  was  de- 
scribed in  the  deed,  wliich  was  duly  registered, 
as  a  certain  block  m  a  certain  addition,  without 
any  statement  of  the  dimensions  thereof,  a  sub- 
sequent purchaser  of  part  of  such  land,  under 
a  different  description,  will  be  treated  as  having 
notice  of  plaintiff's  title,  unless  he  can  show 
that  he  was  unable,  by  the  exercise  of  reason- 
able diligence,  to  ascertain  that  such  land  was 
included  In  the  block  conveyed  to  plaintiff. 

Appeal  from  district  court,  Tarrant  county; 
N.  A.  Stednum,  Judge. 

Treivass  to  try  title  by  the  Onlf ,  Colorado 
&  Santa  Fe  Railway  Company  against  L.  B. 
Oill  and  others.  Froim  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Affirmed. 

J.  W.  Terry  and  Leake,  Shepard  &  Miller, 
for  appellant.  J.  F.  Coopw,  for  appellees. 

TABLTON,  C.  J.  Appdlant  brought  this 
suit,  in  the  form  of  an  action  of  trespass  to 
try  title,  in  the  district  court  of  Tarrant 
county,  to  recover  certain  real  property,  de- 
scribed as  a  part  of  block  No.  55,  in  Tucker's 
addition  to  the  city  of  Ft  Worth.  The  de- 
fendants, who  prevailed  In  the  trial  court, 
are  L.  B.  Gill,  W.  H.  and  Sallie  HoU,  B.  L. 
Spencer,  and  O.  B.  Brown.  The  appellant 
claims  that  tbe  property  in  controversy  is  a 
part  of  block  No.  66,  in  Tucker's  addition  to 
the  dty  of  Ft  Worth.  The  appellees  claim 
that  it  is  no  part  of  block  No.  55,  but  that  It 
consists  of  certain  lots  lying  between  block 
56  and  Jones  street,  in  Tucker's  addition. 
They  further  claim  that.  If  this  property  be 
a  portion  of  block  66,  they  are  nevertheless 
entitled  to  It,  as  bona  fide  purchasers  for 
value,  and  without  notice. 

Concluslona  of  Fact 

W.  B.  Tucker  and  his  wife,  M.  A.  Tucker, 
were  formerly  the  owners  of  all  the  property 
involved,  together  with  other  real  property, 
known  as  "Tucker's  Addition  to  the  City  of 
Ft  Worth,"  and  they  are  the  common  source 
of  title.   June  25,  1881,  tbey  conv^ed,  in 


consideration  of  $500  cash,  by  general  war- 
ranty  deed,  to  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company,  certain  real  property,  de- 
scribed as  "Blocks  Nob.  60  and  65,  in  Tuck- 
er's Addition  to  the  City  of  Fort  Worth." 
This  deed  was  duly  filed  for  record  in  Tar- 
rant county  February  26,  1882.  The  title  of 
the  defendants  W.  H.  Holt  and  Sallie  Holt  is 
as  follows:  (1)  A  deed  from  W.  B.  Tucker 
and  his  wife  to  Edward  Isham,  dated  Octo- 
ber 6,  1881,  and  acknowledged  December  6, 
1881.  This  deed  conveys  one  lot,  51x78  feet, 
without  reference  to  number  or  block,  but 
described  by  metes  and  bounds,  as  begin- 
ning 60  feet  east,  61  south,  of  the  southeast 
comer  of  a  lot  deeded  by  Tucker  and  wife  to 
M.  S.  Coppage.  (2)  A  deed  conveying  the 
same  property,  by  Edward  Isham  and  wife, 
to  S.  M.  Evans,  dated  April  19,  1882.  (3)  A 
deed  from  S.  H.  Evans,  conveying  the  same 
property  to  W.  H.  and  Sallie  Holt,  dated 
January  29,  1883.  The  title  of  the  appellee 
Spencer,  (In  which  the  am>eUee  W.  H.  Holt 
Is  jointly  interested,)  is  as  follows:  (1)  A  deed 
from  W.  B.  Tucker  and  his  wife  to  W.  D. 
Davis,  dated  June  7, 1883,  to  "lot  No.  2,  block 
58,  Tucker's  addition,  aoccwding  to  the  plan  of 
said  Tucker's  addition,  containing  51x78 feet" 

(2)  A  deed  from  W.  D.  Davis  and  bis  wife, 
conveying  to  W.  H.  Holt  and  B.  L.  Spencer, 
October  15,  1888,  the  same  property.  The 
title  of  the  appellee  G.  B.  Brown  is  as  fol- 
lows: (1)  Deed  dated  May  28,  1883,  by  Tuck- 
er and  wife  to  Milton  F.  McConnell,  convey- 
ing lot  No.5,blo<^  No.58,51x78feet1n  Tuck- 
er's addition  to  the  city  of  Ft  Worth,  accord- 
ing to  the  plan  of  said  addition.  (2)  A  deed 
from  Milton  F.  McConnell,  dated  November 
26,  1884,  and  conveying  the  same  proper^-. 

(3)  A  deed  from  S.  M.  McConnell  to  G.  B. 
BrOwn,  dated  November  28,  1884,  conveying 
the  same  property.  The  title  of  the  appellee 
L.  B.  Gill  is  as  follows:  A  deed  from  Tuck- 
er and  wife,  dated  August  25,  1882,  convey- 
ing lot  No.  1,  block  No.  59,  In  Tucker's  ad- 
dition. Two  witnesses  for  the  plaintiff  testi- 
ly, in  effect,  that  they  were  representing  the 
company  in  the  year  1881,  and  negotiated 
the  purchase  of  block  55,  in  question;  that  in 
buying  from  W.  B.  Tucker  they  used  a  map 
known  as  the  "Cetti  Map,"  and  including 
Tucker's  addition  to  the  dty  of  Ft  Worth; 
that  they  purchased  with  reference  to  this 
map,  which  was  recognized  as  genuine  by 
W.  B.  Tucker;  that  this  map  showed  that 
block  65,  in  question,  abutted  oa  Jones  street, 
as  its  west  boimdary  line;  and  consequent- 
ly that  the  lots  now  claimed  by  tbe  ap- 
pellees were  a  part  of  block  65.  On  the  oth- 
er hand,  W.  B.  Tucker  testifies  that  he  had 
no  knowledge  of  sudi  a  map  as  that  de- 
scribed by  the  witnesses  for  the  plaintiff; 
that  he  did  not  sell  the  property  with  refer- 
ence to  such  a  map;  that  at  the  time  of  the 
sale  to  the  plaintiff  no  surv^s  had  been 
made  of  his  land  east  of  Jones  street;  that 
in  conveying  to  the  plaintiffs  he  intoided  to 
convey  a  block  of  land  only  200  feet  wide; 
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tlutt,  however,  at  the  time  he  did  conrer  he 
supposed  that  block  55,  mentioned  In  the 
deed  to  the  company,  while  only  200  feet 
wide,  would  extend  on  the  weet  to  Jones 
street;  that  after  the  execution  of  the  deed 
he  caused  one  Flndley  to  soryey  this  block 
55,  and  adjoining  lands,  whien  he  dlscoveied 
that  there  was  a  strip  of  land  78  feet  wide 
tntervenlng  between  the  west  boundary  line 
of  block  55,  as  he  imderstood  It,  and  Jones 
street;  that  he  thereupon  caused  Flndley  to 
divide  this  strip  Into  lots,  which  he  after^ 
wards  conveyed  to  the  defendanta  The  plat 
or  map  thus  made  by  Eindley  was  subse- 
quently, with  reference  to  block  55,  and  the 
lots  here  Involved,  carried  into  a  map  of 
Tucker's  addition,  and  so  into  the  official 
map  of  the  city  of  Ft  Worth  made  by  one 
Sing.  This  Flndley  map  was  used  by  Tuck- 
er in  selling  his  property  in  this  addition.  It 
indicates,  as  does  the  King  map,  the  strip 
of  land  in  question,  divided  into  lots,  though 
In  neither  of  these  maps  Is  any  mention 
made  of  a  block  58  or  58. 

It  is  undisputed  that,  when  Tucker  sold 
and  conveyed  to  the  several  defendants,  they 
purchased  with  reference  to  the  Flndley 
map;  that  they  paid  value  for  their  land; 
that,  when  they  purchased  and  paid  for  the 
lots,  they  were  Ignorant  of  the  Cettl  map, 
relied  upon  by  the  plaintiff,  and  that  they 
had  never  heard  of  any  claim  by  the  plaln- 
tur  to  the  lots  In  question;  that  they  had  at- 
torneys to  Investigate  their  title,  which  was 
reported  to  them  as  being  good.  It  appean, 
also,  that  Edward  Isham,  the  remote  vendor 
of  the  Holts,  paid  the  valuable  consideration 
stated  In  his  deed  for  the  lot  which  be  pur- 
chased; and,  whUe  there  la  no  direct  evidence 
that  he  was  Ignorant  of  the  deed  executed 
to  the  company,  circumstances  Justify  this 
conclusion,  the  correctness  of  which  seems, 
indeed,  to  be  admitted  by  appellant  At  the 
time  of  purchase  by  the  several  defendants, 
no  map  of  Tucker's  addition  was  on  record. 
The  company.  In  the  summer  or  fall  of  1881, 
construoted  Its  roadbed  across  a  strip  of  the 
land  purchased  by  it  from  Tucker.  The  dis- 
tance from  the  rear  line  of  the  lots  tn  con- 
troversy to  the  center  of  the  roadbed  is  182 
feet 

Conclusions  of  Iaw. 

The  record  presents  two  issues:  (1)  Are 
the  lots  in  omtroverBy  included  In  block  65, 
as  purchased  by  the  cfHupany  from  Tucker? 
(2)  If  so,  are  the  defendanta  and  app^ees 
bcna  fide  purchasers?  The  several  assign- 
ments of  error  relied  upon  are  addressed  ex- 
clcsively  to  the  second  issue.  We  have 
therefore  no  ocmcem  about  the  former,  save 
in  so  far  as  the  facts  incident  thereto  may 
bear  uiton  the  proper  solution  of  the  latter. 

It  will  be  noted  that  the  appellees  Holt, 
with  refermice  to  their  dalm  from  Eidward 
Isham,  occupy  an  attitude,  to  some  extent, 
different  from  that  of  the  remaining  defend- 
ants, and  this  for  the  reason  that  at  the 


time  of  Isham's  purchase  the  deed  to  the 
company  was  not  of  record.  If  Isham  was 
an  Innocent  puicihaser,  the  title  wlilch  be 
conveyed  to  the  Holts  would  pass  to  them 
unaffected  by  any  notice  which  they  thon- 
selves  might  have  had.  The  title  of  the 
second  purchaser,  with 'notice,  is  protected 
by  the  good  faith  of  the  first  purdiaser, 
without  notice,  2  Pom.  Eq.  Jur.  §  754. 
The  trial  court,  accordingly,  in  a  separate 
clause.  Instructed  the  Jury,  with  reference 
to  the  defense  of  the  appellees  Holt,  in  the 
following  language:  "You  are  further  in- 
structed, if  you  believe  from  the  evidence 
that  the  defendants  W.  H.  H(dt  and  Sallle 
Holt  bought  and  paid  In  good  faith  for  the 
land  that  Tucker  and  wife  conveyed  to  Ed- 
ward Isham,  October  6,  1881,  without  notice 
that  said  Tucker  and  wife  had  previously 
oonveyed  same  to  plaintiff,— If  It  was  con- 
veyed to  plaintiff,— you  wlU  find  for  them 
as  to  that  lot,  unless  you  lielleve  from  the 
evidence  that,  wh«i  It  was  conveyed  to  said 
Isham,  plalntlfl  had  graded  the  ground,  pre- 
paratory to  the  construction  of  Its  railway, 
through  said  land  it  had  purchased  from 
said  Tucker  and  wife,  and  further  believe 
from  the  evidence  that  block  55  of  Tucker's 
addition,  as  It  was  then  designated,— if  It 
was  thai  designated,— unbraced  said  land 
oonveyed  to  said  Isham,  and  that  said  land, 
as  then  defined,  with  reference  to  said  des- 
ignation, bad  been  conveyed  by  said  Tucker 
and  wife  to  said  plaintiff.  But,  in  order  for 
the  notice  afforded  by  plaintiff's  grading 
said  land  to  prevent  said  W.  H  Holt  and 
Sallle  Holt  from  claiming  as  Innocent  pur- 
chasers, you  must  believe  that,  if  said  W. 
H.  Holt  and  Sallle  Holt  had  exercised  rea- 
sonable diligence,  they  would  have  discovered 
that  said  land  was  conv^ed  by  said  Tucker 
and  wife  to  plaintiff  prior  to  said  Isham 
conveyance."  The  appelant  complains  of 
this  charge  because  It  "does  not  define  the 
law  as  to  an  Innocent  purchaser,  and  is  not 
applicable  to  the  facts  in  evidence,  and  also 
because.  In  connection  with  a  subsequent 
clause  of  the  court's  charge.  It  fails  to  accu- 
rately define  what  would  be  reasonable  dili- 
gence on  the  part  of  all  the  defendants." 
We  tlilnk  that,  if  the  charge  was  erroneous. 
It  operated  to  the  undue  advantage,  and  not 
to  the  prejudice,  of  appellant,  provided  the 
court  was  correct  in  HMmimtTig,  under  the 
evidence,  the  fact  which  api>ellant  evidently 
admits,  viz.  that  Isham  had  purcshased  In 
Ignorance  of  the  deed  to  the  company.  Such 
being  the  case,  as  he  was  a  purchaser  in 
good  faith,  without  notice,  his  vendees,  W. 
H.  and  Sallle  Holt  should  not  have  been 
required  by  the  charge  to  show  that  they 
"bought  and  paid,  in  good  faith,  for  the 
land  that  Tucker  and  wife  c<«veyed  to  Ed- 
ward Isham,"  etc.  For  the  reasons  already 
stated,  proof  of  the  good  faith  of  their  ven- 
dors would  suffice  for  their  protection. 

With  reference  to  the  proposition  of  ap- 
pellant to  the  effect  that  the  grading  of  ap- 
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peOanf  8  road  was  mffldent  notice  to  the 
defendants  of  the  ajdverse  claim  of  the 
oompany,  we  deem  It  proper  to  say,  In  con- 
nection with  the  foregoing  clause  of  the 
oourt's  charge,  as  well  as  the  c^use  herdn* 
after  set  oat,  that  we  attach  little  Impor- 
tance to  the  fact  thus  relied  upon.  We  do 
not  think  that  the  oonstniction  of  the  com- 
pany's roadbed  alon«  a  Une  132  feet  distant 
from  the  lots  In  oontrorersy  i^ould— here 
at  least— affeot  the  question  of  notice.  If 
the  deed  to  the  oompany,  as  recorded,  was 
sufficient  to  charge  the  defendants  with  oon- 
dasive  notice  of  appellant's  claim,  the  pos- 
sesion buliaated  by  the  roadbed  oonld  add 
no  strengthening  element  thereto^  If  the 
deed  was  not  thus  sufficient,  the  adverse 
possession  Indicated  by  the  company's  track 
would,  OD  Its  face,  be  confined  to  that  amount 
of  land  which  the  company  could  acqnlre  as 
a  right  of  way  by  condemnation  proceedings, 
which  would  be  "reasonably  necessary  for 
the  comTMhent  use  and  malntenanoe  of  the 
railway  in  the  customary  mode,"  and  which 
would  not,  therefore.  Include  the  lots  In 
qneatlon.  Day  t.  Ballroad  Co.,  41  OU»  St 
3»2. 

With  reference  to>  the-  title  of  defendants 
other  than  W.  E.  and  SalUe  Holt  dalming 
under  Edward  Isham,  the  conrt  Instructed 
the  jury  as  ftllows:  "You  are  further  tn- 
struclBd  that  the  record  at  the  deed  firom 
said  Tucker  and  wtfe  to  plainUff  was  notice 
to  all  peTsona  at  plaintiff's  title  to  said  land, 
to  the  extent  that  the  Umits  of  the  said 
land  could,  by  reasonable  diligence,  be  ascei^ 
tained.  Now,  if  yoo.  belteve  from  the  evi- 
dence that;  when  Tucker  and  wife  ccmreyed 
blodc  S6  to  irialntur,  said  block,  as  then  des- 
ignated, induded  the  land  tai  controversy, 
and  that  It  was  totA  to  plaintiff  with  ref- 
erence thereto,  and  further  believe  from  the 
evidence  that  defendants  could,  by  the  use 
of  reasonable  diligence,  have  ascertained 
that  said  block,  as  then  defined,  comprised 
the  land  in  diapote,— tf  sodi  was  the  fact,— 
you  wlU  find  for  plaintiff,  except  as  to  the 
southern  portion  of  the  land  claimed  by 
Brown,  In  respect  to  which  you  will  be  In- 
structed bdow,  and  except  as  to  the  Isham 
land,  tf  you  find  same  for  defendants  W.  H. 
and  Sallie  Holt  under  the  above  instructions. 
On  the  other  band,  tf  yon  'believe  from  the 
evidence  that,  by  the  exercise  of  reasonable 
diligence,  d^endants  could  not  have  learned 
that  the  land  In  controversy  was  Indnded 
In  said  blodc  No.  55,  as  same  was  convoyed 
to  plaintiff,  tf  the  same  was  embraced  there- 
in, you  will  find  for  the  defendants.  Hen- 
sonable  dlligHice  is  that  whidi  a  man  of 
ordinary  prudence  would  exercise  under  the 
circumstances."  The  appellant  complains  of 
the  foregoing  instruction.  In  connection  with 
the  refusal  of  the  court  to  grant  the  re- 
quested Instruction,  ur^ng  the  proposition 
that  "aa  to  the  dalms  of  all  1h»  defendants, 
except  that  ot  Holt,  to  the  first  lot,  under  the 
Isham  deed,  the  record  of  appdlant's  deed 


was  direct  notice,  and  the  court  should  so 
have  instructed  the  Jnry."  Such  registration, 
If  notice,  was  coostrucUre  notice.  Mr.  Pom- 
eroy  (see  2  Pom.  Eq.  Jur.  {{  601,  606)  treats 
of  constructive  notice  "as  of  two  dasses: 
(1)  That  wherein  the  law  conduslvely  pre- 
sumes that  a  person  is  possessed  of  Infor- 
mation of  a  certain  fact;  (2)  that  wherein 
the-  law  Indulges  in  a  prima  fade  presump- 
tion that  a  {lerson  is  so  possessed,  and  casts 
upon  him  the  burden  of  rebutting  the  pre- 
somptloiL"  In  this  case  the  court  below 
seesis  to  have  considered  the  deed  from 
Tucker  to  the  company,  as  recorded,  as  com- 
ing within  the  second  kind  of  constructive 
notloew  It  held  the  defendants  whose  dalms 
originated  subsequently  to  the  registration 
chargeable  with  notice  of  the  redtals  of  the 
registered  deed,  but  allowed  Hiem  to  rebut 
the  Inference  to  be  thence  drawn  by  shovirlng 
that  they  were  unable,  by  the  prosecntloa 
ocf  due  inquiry,  and  by  the  exerdae  of  rea- 
sonable diligence,  to  ascertahi  that  the  land 
In  controversy  was  induded  In  block  55,  as 
It  was  conveyed  to  plaintiff.  In  this,  we  are 
not  prepared  to  say  that  the  court  erred. 
The  re^tratlon  of  the  deed  to  the  com- 
paJBy  shonld  operate  as  constructive  notice 
of  what  appears  on  tiie  £aoe  at  the  deed,  as 
i-egistered,  but  of  no  more  than  that  Mc- 
Louth  V.  Hurt,  51  Tex.  llSw  The  deed  thus 
registered  did  not  notify  an  inspector  there- 
of of  the  dimensions  of  block  S6.  Was  It 
sofficlent  to  affect  such  an  inspector  with 
caodnatve  notice  that  this  blo<&  was  278  f^t 
In.  width.  Instead  of  200  feet?  We  tbhik  not 
The  description  given  in  the  deed  was  hence 
Imperfect  and  uncertain;  and,  where  this  is 
the  esse,  we  imderstand  the  rale  to  b«  that, 
whUe  the  notice  effected  by  the  registration 
is  such  as  to  beget  the  duty  of  inquiry  on 
the  part  of  a  purchaser  of  property  which 
migjit  be  affected  by  the  description  given  In 
the  deed,  yet  this  inference  of  notice  Is  re- 
battaUe  by  proof  of  the  due  and  diligent 
pnisuit  of  such  inquiry,  and  of  the  existence 
of  good  faith  on  the  part  of  the  purchaser 
after  the  Inquiry  has  been  exhausted.  Such 
a  rule  we  understand  to  be  intimated  In  the 
case  of  Carter  v.  Hawkins,  62  Tex.  396.  If 
the  purchaser  discharge  tbe  duty  of  Inquiry 
until  doubt  is  removed,  he  will  not  be  de- 
prived of  the  benefit  of  the  defense  of  a 
bona  fide  purdiase.  Whether,  in  the  present 
case,  the  defendants  discharged  this  duty, 
was  a  question  of  fact  submitted  to  Oie  Jury, 
and  in  the  appellant's  assignments  of  error 
we  find  no  complaint  to  the  effect  that  the 
appellees  failed  In  the  exercise  of  proper 
diligence  In  tbe  Inquliy  suggested  by  the 
record.  The  views  here  expressed  dispose, 
In  effect  of  all  the  assignments  of  error. 
While  we  are  free  to  confess  that  the  ques- 
tion last  considered  Is  not  without  embar- 
rassment we  have  neverthdess,  with  some 
hesitancy,  conduded  that  the  action  of  the 
trial  court  with  reference  to  it  was  correct 
The  Judgment  la  therefore  affirmed. 
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CDLF,  O.  A  S.  F.  RY.  CO.  v.  JACOBS  et  al. 

(Court  of  CItU  Appeals  of  Texas.     June  15, 

1893.) 

AVTHORITT  or  AOENT— CtBRX  IS  Ri-IUIOAD 

Op»io«. 
In  an  action  a^alast  a  railcoad  eompanjr 
for  failure  to  deltrer  goods,  an  instruction  thai 
defendant  was  bouud  by  a  promise  made  by  a 
«lerk  in  the  office  of  defendant's  auditor  that 
defendant  would  pay  for  the  goods  is  erroneona, 
in  the  absence  of  eTideace  that  tl>e  clerk  bad 
autltority  to  malce  such  promise. 

Error  from  Galveston  oouat7  cotirt;  S.  S. 
Hanscom,  Judge. 

Action  by  S.  jACobB,  Bembelm  &  Go.  afalnat 
the  Gulf,  Colorado  &  SanU  Fa  Railway 
Company.  Fram  a  Jodgment  for  plaintlffa, 
defendant  brings  error.     ReTeraed. 

J.  W.  Ten7,  for  plaintUt  In  trior. 

PLEASANTS,  J.  Tbc  eott  was  Instituted 
by  appellees  against  appellant  to  racover  tiie 
value  of  a  box  of  elottaiog,  sUpped  by  appel- 
lees to  J.  M.  Womack,  over  defendant's  road, 
«a  the  23d  day  of  August,  1890^  M>P«U<nt 
executing  on  the  day  last  named  Its  bUl 
of  lading.  Tlte  package  was  consigned  to 
Womack,  care  of  railroad  agent  at  Bdden, 
Tex.,  and  sbooH  haye  r«adtied  Its  destina- 
tion in  from  three  to  five  days.  TUe  peti- 
tion alleged  that,  by  reason  of  the  ne^igenoe 
of  appeUant,  tbe  goods  did  not  reac^  Mc- 
Gregor, the  most  distant  point  of  tzansU 
on  Its  Un^  untU  about  the  28th  day  of  Sep- 
tember; that  the  goods  were,  again  delayed 
in  tbeir  transit  over  the  Cotton  Belt  Railway, 
and  tbe  purchaser,  Womack,  adrised  plaia- 
(iifs  that,  on  account  of  tlie  delay,  be  could 
not  receive  the  goods,  and  be  was  by  plsln- 
tiffs  released  from  his  purchase;  ihat,  abont 
the  lOtb  of  October,  the  defendant  acknowt 
edged  tliat  the  goods  were  lost,  and  request- 
ed plaintlfls  to  present  their  bill  for  paymient 
to  tlie  defendant  company,  and  plaintiCCs  ac- 
cordingly did  on  said  day  present  their  bill 
to  the  defendant  for  the  som  of  $418,  and 
defendant  th^i  promised  to  pay  tbe  same 
between  tbe  10th  and  15th  of  November, 
18Q0.  Defendant  answered  by  general  de- 
nial. Trial  by  th«  Judge,  without  a  Jury, 
and  Judgment  for  the  plaintiffs  for  the  price 
of  the  goods,  to  wit,  ^19,  and  interest  on  that 
sum  added,  making  the  Judgment,  principal 
and  Interest,  $448.90.  Motion  for  new  trial 
bdng  overruled,  defendant  filed  petition  in 
«rror,  and  plaintiffs  accepted  service. 

Hie  plaintiffs  proved  by  N.  Reddlch,  who 
<8  one  of  the  plaintiffs,  that  tbe  goods  were 
shipped,  as  alleged,  to  Womack,  and  that 
they  were  delayed  In  transit,  and  did  not 
reach  Beklen  tUl  tbe  IStb  of  October,  1890, 
and  tbat,  prior  to  this  date,  Womack  had 
been  released  from  bis  purchase  on  accotmt 
of  tbe  great  delay  in  the  transmission  of 
the  goods;  and  that  the  defendant  compa- 
ny, througb  W.  W.  Rhodes,  whom  witness 
foond  In  tbe  office  of  the  auditor  of  tbe  de^ 
tendant,  promised  to  pay  for  tbe  goods 
▼.23s.w.no.5— 10 


within  the  time  alleged  In  the  petition. 
Rbodes  testtfled  tbat  he  was  the  auditor's 
clerk;  that  he  never  promised  that  tbe  com- 
pany would  pay  plaintiffs  the  value  of  the 
goods,  but  that  he  reqoested  the  plaintiffs 
to  make  out  tbelr  claim  showing  the  value 
of  the  goods,  that  he  might  forward  tbe 
same  to  the  Cotton  Belt  Company,  and  show 
ttaem  tbe  Importance  of  finding  the  goods, 
and  forwarding  them  to  tbetr  destination; 
that  he  had  no  authority  to  bind  tbe  com- 
pany to  pay  for  the  goods,  and  that  he  did 
not  on  the  10th  day  of  October,  1800,  nor 
at  any  other  time,  promise  for  the  company 
to  pay  plalnttfTs  for  tbe  goods;  that  tlie 
goods  went  astray  on  the  Cotton  Belt  Rail- 
way from  some  cause,  but  that  they  were 
afterwards  recovered,  and  on  the  18th  of 
October,  1890,  tendered  to  13ie  consignee, 
^-ho  refused  to  accept  tbe  same,  and  ploln- 
tllts  were  duly  notified  of  the  refusal  of 
Womadk  to  receive  the  goods.  Plaintiff  Red- 
dlch testified  tbat  he  did  not  know  that  the 
witness  Rhodes  was  not  the  defendant's 
auditor;  that  Rhodes  was  One  only  person  ha 
saw  in  the  oSlce;  and  that  he  promised 
tbat  the  company  would  pay  for  tbe  goods. 
It  was  Admitted  by  both  tbe  plaintiffs  and 
defendant  that  the  goods  were  finally  recov- 
ered, and  were  tendered  on  the  18th  of  Oc- 
tober, 1890,  to  the  cmstgnae,  and  tbat  be 
refused  to  rec^ve  theBB,  and  that  plaintiffs 
were  notified  of  the  fkct.  and  that  tbe  ooa- 
aignee  had  never  received  ttie  goods,  and 
that  they  were  still  In  tbe  custody  of  tbe 
St  lAuis,  Arkansas  4b  Texas  Railway  Com- 
pany. 

The  appellant  has  made  several  assign- 
ments of  error,  but  we  deem  it  unnecessary 
to  notice  any  other  than  tbe  second,  whicii 
Is:  "Tlie  court  erred  In  its  conduelons  of 
law,  as  follows:  'The  agreement  of  the  com- 
pany to  pay  plaintiffs  for  tbe  goods  on  the 
lOtfa  tbe  same  saed  for,  was  binding  <m  both 
parties.  Tliereafter  the  goods  lielonged  to 
the  defendant  company,  and  tbe  plaintlfls 
become  entitled  to  demand  payment'  "  This 
conclusion  of  law  is  based  upon  a  conclu- 
sion of  fact  whldi  is  without  evidence  to 
support  it  There  is  the  testimony  of  one 
of  the  plaintiffs  that  the  witness  Rhodes 
did  promise  that  the  defendant  company 
would  pay  for  tbe  goods;  but  where  is  the 
evidence  tbat  Rhodes,  if  he  mode  such  a 
promise,  the  making  of  which  be  positively 
denies,  was  authorised  by  the  defendant  to 
make  the  promise  for  it?  Tbe  record  fur- 
nishes no  such  evidence.  We  cannot  say 
that  tbe  auditor  of  the  defendant  company, 
by  virtue  of  liis  office,  would  be  authorized 
to  bind  tlie  company  by  an  agreement  such 
as  tbat  upon  which  the  plaintiff  rests  bis 
suit;  and  a  fortiori  we  cannot  conclude 
that  such  an  agreement  made  by  the  audi- 
tor's clerk  would  bind  tbe  defendant  compa- 
ny. For  this  error  the  Judgm^it  of  the  low- 
er court  is  reversed,  and  tbe  cause  remand- 
ed for  another  trial. 
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TURNER  et  al. 

(dourt  of  CItU  Appeals  of  Texas.     Not.  16, 

1892.) 

DAMOEBOUS  EhPIX>TIIEJ)T — ASSCMFTION  OF  RiBK — 
RBBOTTAIi — FBOMISE  OF  MaBTEK. 

A  yard  mosta',  on  being  complained  to 
b7  the  train  master  for  slowness  in  making  up 
trains,  explained  that  it  could  not  be  done 
faster  with  only  an  engineer  on  the  engine,  to 
which  the  train  master  replied  that  he  would 
see  to  getting  a  fireman  at  once.  Hdd  that, 
the  yard  master  not  having  complained  of  the 
danger  of  working  about  the  trains  without  a 
fireman,  and  the  promise  not  having  been  made 
on  account  of  snch  danger,  there  was  nothing 
to  rebut  Uie  yard  master's  assumption  of  the 
risk. 

Appeal  from  district  court,  Leon  county; 
6.  U.  Smlther,  Judge. 

Action  by  Katie  Turner  and  others 
against  tite  Intemntlonal  &  Great  Nwthem 
Railway  Company.  Judgment  for  plaintiffs. 
Defendant  appeals.     Reversed. 

Cate  &  Teagarden,  for  appellant  F.  M. 
Btheridge^  for  appellees. 

WILLIAMS,  J.  lliis  is  an  action  by  the 
widow  and  children  of  Lee  Tomer  to  re- 
cover damages  resulting  from  his  death,  al- 
leged to  have  been  caused  by  negligence  of 
defendant,  while  said  Turner  was  in  its  serv- 
ice. The  negligence  diarged  against  the  de- 
fendant consisted  In  a  failure  to  furnish  a 
fireman  upon  a  switch  oiglne  in  the  yard 
at  Willis,  where  Turner  was  killed,  and  to 
keep  In  proper  r^alr  the  frog  of  a  swltdi 
in  which  Turner's  foot  was  caught  while 
attempting  to  uncouple  cars.  Turner  was 
master  of  defendant's  yard  at  Willis,  and 
had  been  for  about  two  years  prior  to  his 
death.  On  October  5,  1888,  during  the 
night,  Turner  entered  between  two  cars  of 
a  freight  train,  to  uncouple  them  whUe  they 
were  slowly  moving,  and,  finding  difficulty 
in  drawing  out  the  pin,  he  walked  along 
with  the  running  cars  until  he  reached  the 
switch,  when  his  foot  was  caught  between 
the  two  rails,  and  held  fast  until  he  was 
thrown  down  and  i-un  over.  When  he  real- 
ized that  his  foot  was  fastened,  he  gave  the 
alarm,  and  a  servant  of  the  defendant  sig- 
naled to  the  engineer  to  stop.  The  engineer 
was  at  his  station  on  the  side  of  the  engine 
opposite  to  that  on  which  stood  the  servant 
who  gave  the  signal,  and  did  not,  therefore, 
see  It.  Had  there  beea  a  fireman  on  the 
engine,  his  station  would  have  been  on  the 
right  of  the  engine,  from  which  the  signal 
came;  and  the  phdntlffs'  contention  Is  that 
he  would  have  recrfved  the  warning,  and 
the  train  could  have  been  stopped  before 
it  passed  over  Turner's  body.  Turner  knew 
that  there  was  no  fireman  upon  the  engine. 
It  had  been  operated  by  an  engineer  alone 
during  the  whole  of  the  time  of  Turner's 
swvlce  at  that  place.  To  meet  the  objec- 
tion that  he  assumed  the  risk  i-esultinK  from 
the  absence  of  a  fireman,  plaintiffs  alleged, 


and  soni^t  to  prove,  that  shortly  b^ore  Us 
death  he  protested  against  the  use  of  th« 
engine  without  a  fireman,  and  received  from 
his  employer  an  assurance  that  one  would 
be  supplied  in  a  reasonable  time,  and  a  re- 
quest to  continue  In  the  sorlce,  and  that, 
upon  faith  in  such  awuranoe  and  promise, 
he  had  c<Hitlnued  In  the  discharge  of  his 
duties  not  longer  than  was  reasonable,  at 
the  time  he  was  killed.  The  only  evidence 
upon  this  point  is  in  the  statement  of  the 
witness  May,  as  follows:  "I  heard  Mr. 
Tnmer  complain  to  Mr.  Mulvey,  the  train 
master,  about  the  want  of  a  fireman  on  said 
engine.  I  cannot  say  the  fireman  and  en- 
gineer were  under  Mr.  Mulvey's  control  or 
charge.  I  do  not  suppose  they  were.  But 
at  the  same  time  we  had  a  channd  of  busi- 
ness to  go  througii.  We  bad  to  make  an 
application  to  Mr.  Mulvey,  and  him  to  the 
officer  over  him.  The  yard  force  at  Willis 
was  under  his  (Mulvey's)  charge,  in  Ms  di- 
vision. As  nearly  as  I  recollect,  the  con- 
versation between  Turner  and  Mulvey  with 
reference  to  a  fireman,  was  about  this: 
There  came  up  a  little  dispute  about  the 
delay  of  trains.  Mr.  Mulvey  came  up  to 
settle  the  matter  one  night  during  my  serv- 
ice, and  Mr.  Turner  explained  to  Mr.  Mulvey 
that  we  could  not  possibly  do  the  work  witii 
one  man  to  handle  the  «iglne,  without  any 
fireman  or  assistant  Mr.  Mulvey  says,  'I 
will  see  to  getting  you  a  fireman  at  once.' " 
The  charge  of  the  court  submitted  to  the 
Jury  the  question  whether  or  not  Tnmer 
bad  complained  of  the  want  of  a  fireman, 
and  received  a  promise  that  the  d^dency 
would  be  supplied,  and  Instructed  them,  if 
suCh  complaint  was  made,  and  such  promise 
glvKi,  that  Turner  had  tue  right  to  rejy  on 
It  and  continue  In  the  work  for  a  reasonable 
time.  If  he  had  reasonable  expectation  that 
such  promise  would  be  carried  out  tmless 
the  danger  of  the  attempt  to  do  the  woii: 
was  so  patent  and  obvious  that  a  prudait 
and  cautious  railroad  man  would  not  have 
attempted  it  The  general  rule  is  that  the 
servant  assumes,  not  only  the  ordinary  risks 
of  the  employment  but  also  of  those  super- 
added by  negligent  omission  of  the  master 
to  perform  a  duty  to  the  servant  which 
are  known  to  the  servant  A  modification 
of  the  rule  exists  where,  upon  discovery  of 
defective  machinery  or  appliances,  or  other 
dangerous  condition  arising  from  an  omis- 
sion of  duty  on  the  part  of  the  master,  the 
servant  complains  to  the  master,  and  re- 
ceives su(di  promises  or  assurances  as  to 
make  It  reasonahle  for  him  to  assume  the 
deficiency  will  be  supplied  before  he  Is  ex- 
Itosed  to  injury  from  It  In  such  a  case 
the  presumption  of  an  assumption  of  the 
risk  arising  from  a  continuance  In  the  serv- 
ice Is  said  to  be  rebutted.  This  doctrine 
Is  recognized  in  this  state,  though  its  pre- 
cise limits,  and  the  principle  upon  whldi  It 
rests,  may  not  be  entirely  settled.  We  do 
not  think  the  facts  of  this  case  moke  it 
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applicable  here.  There  \ras  no  complaint 
by  Tomer  of  a  deficiency  in  the  force  of  em- 
ployes, exposing  him  to  danger.  There  was 
no  promise  on  the  part  of  the  master  to 
ronedy  any  such  condition  for  the  protec- 
tion of  the  Berrants.  The  sabject  of  dis- 
cussion was  delay  in  moving  trains,  and 
the  complaint  came  from  the  master.  The 
deflclencgr  In  the  force  was  r^erred  to  as 
an  accuse  for  that,  and  what  the  master 
said  was  not  an  assurance  given  to  the 
servant  to  Induce  Mm  to  remain  in  the 
service,  but  was  addressed  to  the  advance- 
ment of  his  own  business.  When  the  serv- 
ant knows  of  defective  appliances  or  dan- 
gerous conditions  snrroimdlng  the  service,  he 
has  fbe  option  of  taUng  upon  himself  the 
risks  0!f  continuing  In  the  «nployment,  or  of 
quitting.  He  may  relieve  himself  of  the 
risk,  if  he  brings  the  facts  to  the  knowl- 
edge of  the  master,  and  receives  such  prom- 
ises or  assurances  as  either  to  show  an  ex- 
press assumption  of  the  risk  by  the  mast^, 
or  to  afford  the  servant  reasonable  guaranty 
that  the  danger  will  be  removed  In  time  to 
prevent  Injury  to  him.  To  have  either  of 
these  effects.  It  would  seem  that  what  has 
passed  between  them  should  appear  to  have 
had  in  view  either  a  transfer  of  the  risk 
from  tlie  servant  to  the  master,  or  the  re- 
moval of  the  dangerous  condition  as  a  pro- 
tection to  the  servant  In  other  words,  the 
roaster  should  have  Induced  the  servant  to 
waive  his  right  to  leave  the  dangerous  em- 
ployment, ^ther  by  taking  upon  hlmseU  the 
responsibility  for  injuries  which  mi^t  re- 
sult, or  by  leading  the  servant  to  believe 
that  the  duty  to  repair  the  appliances  or 
supply  the  deflcleno  would  be  perfMmed 
within  reasonable  time.  The  facts  here  do 
not  show  that  either  of  these  things  was 
done.  Turner  neither  complained  of  his 
own  risks,  nor  asked  for  protection.  He 
said  nothing  calling  In  question  the  master's 
duty  to  himself.  While  a  promise  was  made 
to  furnish  a  fireman.  It  was  to  be  ioae  In 
order  to  forward  the  master's  business,  and 
not  as  a  discharge  of  a  duty,  or  measure  of 
protection  to  the  employee.  The  master, 
having  made  the  statement  expressly  for  his 
own  benefit,  could  change  his  mind  about 
furnishing  thR  fireman  without  violating  any 
obligation  assmiipd  to  Turner.  It  may  be 
true  that  the  defendant  was  ortglnally  under 
obligations  to  furnish  a  fireman,  In  order 
to  make  the  operation  of  the  engine  safe. 
If  so.  It  had  never  performed  it,  but,  with 
Txjinei'B  knowledge,  had  disregarded  It  for 
at  least  two  years.  The  risk  resulting  from 
the  absence  of  the  fireman  was  the  same 
during  the  whole  of  Turner's  service,  and  he 
had  never  complained  of  it  Nothing  tran- 
spired in  his  conversation  wlUt  Mulvey  show- 
ivg  that  he  was  induced  to  continue  his 
woifc  by  anything  then  said.  The  decision 
In  the  case  of  Railroad  Co.  v.  Donnelly.  70 
Tex.  371,  8  S.  W.  Rep.  52,  does  not,  as  we 
understand   ^t,    conflict    with    these    views. 


The  liability  in  that  case  is  not  rested  by 
the  decision  upon  the  doctrine  tmder  dis- 
cussion, though  it  was  applied  In  the  lower 
cotu-t,  and  was  referred  to  in  the  opinion. 
The  rl£^t  of  Donnelly  to  recover  was  held 
not  to  be  defeated  by  the  fact  that  he  had 
Itnown  the  track  to  be  dangerous  for  the 
passage  of  trains,  because  It  was  not  dan- 
gerous to  him  when  passing  over  it  on  a 
hand  car.  In  short,  It  was  held  that  he  was 
not  chargeable  with  notice  of  the  defect 
which  caused  the  injury.  The  charge  sub- 
mitting this  phase  of  the  case  to  the  Jury 
was  erroneous,  and  for  this  the  Judgment 
must  be  reversed,  and  the  cause  remanded. 


OVERTURF  V.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.     April 
20,  1892.) 
Labcxnt— Sdcticienot  or  Evidxkob. 
Where,  on  a  trial  for  larceny  of  coal, 
there  is  no  evidence  that  defendant  took  the 
coal  from  the  person  alleged  to  be  the  owner, 
but  took  it  from  along  tiie  right  of  way  of  a 
railroad,  which  was  in  the  possession  of  a  per- 
son other  than  such  alleged  owner,  a  Judsment 
of  conviction  is  not  supported  by  the  evidence. 

Appeal  from  Orayson  coimty  court;  B.  P. 
Gregg,  Judge. 

Jerry  Overturf  was  convicted  of  larceny, 
and  appeals.     Reversed. 

R.  H.  Harrison,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Appellant  was  tried  for 
and  convicted  of  theft  of  coal,  alleged  to  be 
the  pHH)erty  of  La  Bryer.  The  evidence  falls 
to  show  that  any  coal  was  ever  taken  by 
appellant  from  La  Bryer.  The  only  coal 
taken  by  appellant  was  taken  from  along 
the  right  of  way  of  the  Missouri,  Kansas  & 
Texas  Railway  Company,  and  this  was  not 
In  the  possession  of  La  Bryer,  but,  if  In  the 
possession  of  anycme.  It  was  in  the  posses- 
sion of  one  Kelley,  who  gave  appellant  his 
authority  and  consent  to  take  same.  Be- 
cause the  evidoice  does  not  support  the  con- 
viction, the  Judgment  is  reversed,  and  the 
cause  remanded.  Judges  all  present  and 
concurring. 


BAUM  et  al.  v.  SAUBR  et  aL 
(Supreme  Court  of  Mlsaoori,  Division  No.  1. 

July  8,  18^) 
Fbauddust  Convbtakoes— SuvrioiEKar  ov 
Proof. 
1.  Plaintiffs,  Judgment  creditors  of  the  firm 
of  S.  &  R.,  sued  to  set  aside  a  deed  from  S. 
and  his  wife  to  her  granddaughter,  R.'s  daugh- 
ter.   S.  &  R.,  merchants,  bad  been  closed  np 
on  attachments  in  1882,  having  bought  largely 
on  credit  and  sold  for  cash,  of  which  some  deal 
was  nnacoounted  for.   The  same  year  these  lots 
had  been  bought  in  the  name  of  Mrs.  S.,  and 
S.  &  R.  had  onilt  on  them  a  dwellinf ,  which 
they  occupied  with  their  families.    Just  before 
Judgment  in  the  attachment  suits  Mrs.  S.  and 
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S.  gav*  a  deed  of  trost  on  the  loU  to  B.'b  •{•■ 
ter  6.,  who  admitted  that  she  took  it  to  pro- 
tect the  hoase  from  the  creditors.  The  dwell- 
ing and  S.  &  R.'s  storehonse  were  add  under 
the  jadgments,  and  bid  in  in  G.'s  name  by  one 
acting  under  instructiona  from  9.,  who  told 
him  where  to  get  the  money.  S.  had  deposited 
this  money  himself.  Thereafter  S.  &  R.  oc- 
cupied the  house  without  rent,  rented  oat  the 
storehouse,  and  controlled  it.  In  1883,  O., 
without  actual  consideration,  conveyed  the 
bouse  to  Mrs.  S.  The  deed  was  recorded  In 
18S7,  when  Q.,  for  like  Tala«,  released  the 
trust  deed.  Soon  after,  the  S.'s,  without  con- 
sideration, made  the  deed  in  suit.  It  ap- 
peared that  since  their  failure,  both  S.  and  K. 
had  done  business  requiring  capital,   in  other 

r pie's  names;  that  all  the  transactions  with 
were  arranged  by  them,  G.  signing,  as  she 
•aid,  without  asking  questions.  Beld,  that  a 
finding  for  plaintiffs  waa  supported  by  the  ev- 
idence. 

2.  Rer.  St.  1889,  {  4861,  provides  that 
when  a  deed  is  lost,  or  not  in  the  power  of  the 
party,  a  certified  copy  of  the  reoiwd  may  be 
received  in  evidence.  Bdd,  that  one  not  a 
party  to  the  deed,  and  unable  to  produce  it, 
may  put  in  evidence  such  a  copy. 

Appeal  from  Hannibal  oonrt  of  c<»niuon 
pleas;  Thomas  H.  Baooo,  Judge. 

Action  by  Joseph  Baum  and  Joseph  Lerl, 
trading  as  Joseph  Baum  &  Co.,  and  Abram, 
August,  Louts,  and  Joseph  Frank,  trading  as 
A.  Frank  &  Son,  against  Ruth  S.  Sauer,  Jobn 
A.,  her  husband,  and  others,  to  set  aside 
a  certain  conveyance  as  in  fraud  of  plain- 
tiffs, judgment  creditors  of  the  firm  of  Sauer 
&  Rueter,  Judgment  for  plaintlfTa  Defend- 
ants appeal.    Affirmed. 

This  case  is  cotmectsd  -with  and  follows 
Frank  t.  Renter,  (Mo.  Sup.)  22  S.  W.  R^. 
812. 

A  M.  Hough  and  J.  O.  Fisher,  for  appd.- 
pellants.    Otias.  Martin,  for  respondents. 

BRAOB,  J.  The  plalntifFs  ere  Judgment 
creditors  of  Sauer  &  Rueter,  a  firm  oom- 
posed  of  defendants  J<^m  A  Sauer  and  Her- 
man H.  Rueter.  The  object  of  this  suit  is 
to  set  aside  certain  deeds  vesting  the  legal 
title  to  certain  lots  in  the  town  of  Hasbeny, 
In  Lincoln  county.  In  defendants  Otis  N.  and 
Ada  A.  Baldwin,  and  to  Test  the  same  in 
the  said  Sauer  &  Rueter,  and  to  subject 
tbem  to  sole  under  plaintiffs'  judgment 
against  them,  on  the  ground  tliat  such  deeds 
were  made  for  tiie  purpose  of  defrauding 
the  (Creditors  of  Uie  said  Sauer  &  Rueter. 
The  court  below  found  for  the  plaintiffs,  and 
from  its  decree  granting  the  prayer  of  the 
petition,  ttie  defendants  appeal. 

The  defendants  are  related  to  eadi  ofbw 
in  the  following  manner:  Ruth  S.  Sauer 
and  John  A.  Saner  are  husband  and  wife; 
Herman  H.  Rueter  is  a  son-in-law  of  Ruth 
S.  Saner;  Ada  Baldwin  and  Otis  N.  Baldwin 
are  husband  and  wife;  Ada  Baldwin  is  a 
daughter  of  H.  H.  Rueter,  granddaughter 
of  Ruth  S.  Sauer,  and  niece  of  Mary  Oerber; 
Mary  Gerber  is  a  sister  of  Herman  H.  Rue- 
ter. The  defendants  Sauer  &  Rueter  were 
for  some  years  in  mercantile  business  in 
New  H<^>e,  Uncoln  county.    In  1880  they 


removed  their  bualneflB  to  Elsberry,  cm  tlie 
line  of  tlie  St.  Louis,  Ke<^nk  &  Northwest- 
em  Railroad,  purchased  a  lot,  built  a  store- 
house thereon,  and  aalA  goods  until  they 
were  dosed  np  by  attax±ment,  In  January, 
1882.  In  August,  1881,  they  bad  on  hand 
goods  amounting  to  $5,(XX)  at  cost  prlceL 
FitMD  that  time  until  after  their  suspension 
ot  business  in  January,  1882,  they  purchased 
goods  on  credit  of  yailous  wholesale  mer- 
chants in  St  Louis,  CSiicago,  Quincy,  and 
Cincinnati,  amoimtlng  to  between  $18,000 
and  $19,000;  and  from  tbe  time  between 
August  and  their  failure,  in  January.  1882. 
sold  a  great  quantity  of  goods,  almost  ex- 
cluslv^y  for  cash.  During  this  time  they 
had  paid  only  $3,000  on  their  indebtedness. 
When  an  inveabory  waa  taken  of  tlie  as- 
sets attached  it  was  found  that  the  goods 
on  hand  and  accounts  amounted  to  only 
about  $10,500;  the  accounts  being  about 
$500,  and  all  contracted  before  tlxey  moved 
to  Elsberry.  About  the  1st  of  January,  1882. 
they  executed  a  cbattel  mortgage  on  th^r 
entire  stock  to  Keying,  Kemper,  and  Nor^ 
ton  to  secure  debts  to  Kedlng  and  Kemper  of 
about  $1,000,  and  Norton's  attorney's  fee  of 
$250.  Upon  the  filing  of  this  mortgage  most 
of  the  creditors  attached,  on  the  ground  that 
they  had  fraudulently  conveyed  th^r  pr(^ 
erty.  Sauer  &  Rueter  d^ended  none  of 
these  attachment  suits,  but  consented  Uiat 
tlie  attachments  should  be  sustained,  and 
Judgments  were  so  rendered.  In  February, 
1882,  the  lots  in  controversy  in  tills  suit  were 
conveyed  by  Mcintosh,  Carroll  &  Roberts 
to  Ruth  S.  Sauer  for  the  express  considera- 
tion of  $300.  This  deed  was  not  filed  for 
record  until  September  1,  1882.  During  the 
spring  and  summer  of  1882,  Sauer  &  Rueter 
bad  built  upon  these  lots  a  dwelling  house 
at  a  cost  of  $1,500  or  $1,600.  They  made 
the  contract  with  the  workmen,  and  did  a 
considerable  part  of  the  work  themselves. 
After  the  completion  of  the  dwelling  house 
both  families  occupied  it  imtll  they  removed 
to  Baxter  Springs,  Kan.,  in  1888  or  1889. 
The  term  of  tbe  circuit  court  of  Lincoln  coun- 
ty at  whicb  the  judgments  were  rendered 
in  favor  of  the  creditoi's  against  Sauer  & 
Rueter  was  held  on  the  third  Monday  of 
September,  1882.  On  the  13th  day  of  Sep- 
tember,—preceding  the  rendition  of  these 
Judgments  a  few  days,— Ruth  S.  Sauer  and 
John  A.  Sauer  executed  a  deed  of  trust  tD 
the  defendant  Hary  Gerber  on  these  lots  for 
$1,000,  for  the  purpose,  as  Mrs.  Gerber  says 
in  her  deposition,  "If  I  didn't  take  a  deed  of 
trust,  they  [the  creditors]  take  the  house 
away,  just  like  they  did  the  storehouse." 
In  November,  1882,  at  an  adjourned  term 
of  the  (drcult  court,  this  property  and  the 
storehouse  owned  by  Sauer  &  Rueter  were 
sold  and  bid  in  by  John  Sloglefton,  who  got 
his  instructions  from  John  A.  Sauer  as  to 
how  he  should  bid,  and  where  he  could  get 
the  money  to  pay  for  the  land.  Sauer  had 
previously  placed  the  money  in  the  hands  of 
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WUUam  Colbert,  and  butrncted  Bingletnn 
to  Wd  the  property  off  for  Mary  Gerber,  and 
go  to  Colbert  and  get  the  money.  After  the 
sales,  Bau«'  &  Rneter  contlnned  to  ocenpy 
the  dwelling  house  without  rent,  rented  out 
the  Btorefaonse,  end  bad  abeolate  control  and 
management  of  the  same.  On  August  13, 
1883,  Mary  Gerber  and  her  husband  con- 
reyed  the  property  in  dispute  in  this  case  to 
Knth  S.  Saner  for  tlie  consideration  ex- 
pressed of  9150,  being  the  same  amount  for 
whicfa  the  property  was  bid  off  by  Singleton 
for  her,  bat  in  fact  without  a  cent  of  con- 
sideration. This  deed  was  liept  off  the  rec- 
ords until  Febmory  16,  1887.  Two  days 
after  this  deed  was  mode,  to  wit,  August  15, 
1883,  Mary  Oeiber  and  her  husband  con- 
veyed by  warranty  deed  the  storehouse 
property  wUch  Singleton  had  bought  for 
her  to  Rebecca  Kneter,  wife  of  the  defend- 
aat  H.  H.  Rneter,  for  an  express  eonsider- 
atioD  the  same  as  amount  bid  by  Slngietton  at 
sheiiff's  sale,  but  In  fact  without  any  con- 
sideration at  all.  On  the  same  day  at  Uie 
filing  of  the  warranty  deed  from  Mary  Ger- 
ber to  Ruth  S.  Sauer,  to  wit,  February  16, 
1887,  Mary  Gerber  and  husband  executed  a 
deed  of  release  of  the  deed  of  trust  given 
her  by  Uuth  S.  Saner  and  John  A.  Sauer. 
Iliis  release  recites  the  full  payment  of  the 
91,000  by  Ruth  S.  Sauer  and  John  A.  Sauer, 
,  but  in  fact  no  sum  was  ever  paid  for  said 
release  or  on  said  pretended  deft>t.  On  May 
8,  1887.  Ruth  S.  Sauer  and  J<dm  A.  Saner 
ezecnted  warranty  deed  to  these  lots  to  the 
defendants  Otis  and  Ada  Baldwin,  without 
a  cent  of  conMderation  being  paid,  althou^ 
the  deed  expresses  a  consideration  of  $1,500. 
Soau  after  their  faUnre  in  1882,  Saner  & 
Uueter  engaged  in  other  busineas,  requlrtng 
considerable  sums  of  money,  but  had  their 
bosineaB  conducted  in  the  name  of  some 
third  person.  Saner  traded  in  stocii  to  a 
considerable  extent  with  R.  T.  Elst)erry  and 
T.  S.  Elsberry,  furnishing  all  tbe  money, 
and  iiad  the  business  carried  on  in  the  name 
of  the  defendant  Otis  Baldwin.  Rneter  eon- 
ducted  for  several  years  at  Klaberry  a  boot 
and  shoe  store,  which  was  run  in  the  name 
of  Mary  Gerber,  bnt  whicfa  he  had  absolute 
control  and  management  of,  and  wtdch  he 
flnally  closed  out,  receiving  the  entire  pro- 
ceeds, with  Mrs.  Geriber's  consent  All  the 
deeds  and  other  transactions  with  Mai7  Ger- 
tier  were  prepared  and  attended  to  by  Sauer 
&  Rneter;  "they  had  everything  fixed  up  for 
me;"  and  "she  signed  wlthoat  asUng  any 
questions." 

For  revenal  of  the  Judgment  of  the  dr- 
enlt  conrt  it  is  urged  that  the  court  erred 
in  admitting  in  evidence  the  certified  copy 
of  the  deed  of  trust  mmtloned  in  the  state- 
ment, and  that  the  finding  of  the  trial  court 
is  not  supported  by  the  evidence.  These  are 
the  same  grounds  upon  which  a  reversal 
was  asked  in  the  cose  of  Frank  v.  Renter, 
22  S.  W.  Kep.  812,  tn  whldi  an  opbilon  was 
deUveced  In  division  No.  2,  Jnno  13,  1898, 


afBrmlng  tbe  Judgment  of  the  circuit  court,— 
a  case  standing  on  all  fours  witli  the  case 
In  hand,  being  In  fact  a  branch  of  the  same 
transaction,  and  resting  upon  substantially 
the  same  evidence.  There  can  be  little  doubt 
upon  the  evidence  in  this  case  tbat  the  lots 
tn  question  were  purchased  in  the  first  in- 
stance from  Mcintosh  et  al.  with  the  money 
of  Sauer  A  Rneter.  In  other  respects  this 
case  presents  tbe  same  features  as  the 
Frank  Case.  We  have  again  gone  over  the 
evidence  in  both  cases,  and  reach  the  same 
oondualon  as  in  division  No.  2,  viz.  that 
there  was  no  error  in  admitting  tn  evidence 
the  certified  copy  of  the  deed  of  trust;  and 
that  iliere  Is  evidence  to  support  the  finding 
of  the  chancellor,  who  was  In  a  better  posi- 
tion to  Judge  of  the  credibility  of  the  wit- 
nesses and  to  weigh  the  evidence  than  we 
are.  The  Judgment  is  therefore  affirmed. 
AU  concur. 


aULLIYAN  V.  MISSOURI  PAO.  ET.  CO. 
(Supreme  Conrt  of  Miaaonri.     June  27,  1803.) 
AOCIOB^IT  AT  Railkoad  CUOSBrNQ — Nboligesob — 
CONTBIBCTORT   NBOLIOBKCB  — RaTS  OF  BPBBD— 
BbQULATION  BT  OBDUfAKOB— iHITinKITIONg. 

1.  In  an  action  for  the  death  of  plaintiff's 
mother  from  injuries  received  at  a  railroad 
eroasins  in  a  city  which  had  an  ordinance  pro- 
Itibiting  the  running  of  trains  faster  than  six 
miles  an  hour,  the  coort  instmcted  that  it  was 
decedent's  duty  to  look  and  listen  before  step- 
ping on  the  track,  but,  if  the  Inry  found  that 
ah*  saw  the  train,  she  had  a  right  to  presume, 
nnless  she  knew  to  the  oontrary,  that  the  per- 
son in  charm  of  tbe  train  would  not  run  faster 
than  six  miles  an  hour,  and  to  act  on  that  pre- 
sumption. Bdd,  that  the  instruction  was  prop- 
er, as  advising  the  jury  what,  under  the  law, 
were  decedent  s  rights  and  duties,  and  that  it 
did  not  direct  them  to  presume  a  fact  concern- 
ing which  there  was  evidence.  Barclay  and 
Gantt,  JJ.,  dissenting. 

2.  An  instruction  that,  tlioalth  decedent 
was  negligent  in  stepping  on  the  trade  yet  if, 
after  such  negligence,  defendant's  employes  in 
charge  of  the  engine  discovered,  or  could  have 
discovered  by  the  oae  of  ordinary  care,  her  con- 
dition, and  its  danger,  and  could  have  avoided 
injuring  her  by  the  use  of  ordinary  care,  and 
failed  to  do  so,  her  negligence  was  no  d^ense 
to  the  action,  was  proper. 

3.  An  instruction  tliat  though  decedent  was 
guilty  of  negligence  in  8ta>ping  on  the  track, 
and  defendant's  employes  in  charge  of  the  en- 
gine, after  seeing  her  danger,  eonid  not  have 
avoided  injuring  h«r,  yet  if  tbebr  inability  to 
avoid  the  injury  was  caased  by  running  at  an 
illegal  speed,  and  they  could  have  avoi<^  it  if 
they  had  been  mnning  at  a  lawful  speed,  the 
negligence  of  decedrat  was  no  defense  to  the 
action,  was  erroneous.  Barclay  and  Burgess, 
JJ.,  dissenting. 

In  banc.  Appeal  from  circuit  court,  Jack- 
son county. 

Action  by  Thomas  L.  Sullivan  against  tbe 
Missouri  Pacific  Railway  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

The  following  Is  the  opinion  at  the  ooort 
to  divielon  No.  1,  (BRACE,  J.:) 

"On  the  3d  of  Angust,  1889,  at  the  crosshig 
of  Lydla  avenue  and  Front  street,  in  the  city 
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of  Kansas,  an  old  lady,  Mrs.  Ellen  Sulllyan, 
was  run  over  and  killed  by  a  train  of  de- 
fendant's freight  cars,  being  propelled  by 
a  switch  engine  along  said  Front  street  and 
OTer  said  crossing.  In  tills  action,  after- 
wards instltated  by  the  plaintiff,  ber  only 
minor  child,  he  obtained  Judgrment  in  the 
drcuit  court  of  Jackson  county  for  $5,000, 
under  the  statute,  for  her  deatb.  The  de- 
fendant appeals. 

"By  the  ordinance  of  the  city  of  Kansas, 
the  running  of  a  looomotlTe  and  cars  within 
the  dty  limlta  at  a  greUtisc  rate  of  speed 
than  six  miles  an  hour  Is  prohibited.  The 
evldatce  of  the  plaintiff  tended  to  prove  that, 
wh«a  Mrs.  SulUvun  was  struck  by  defend- 
ant's cars,  the  train  was  running  at  the  rate 
of  about  20  miles  an  hour,  and  that  no  bell 
was  ringing  nor  whistle  blowing.  That  it 
consisted  of  a  switch  engine  and  two  box 
cars  In  front  of  it.  That  Mrs.  Sulllyan  and 
idx  or  seven  other  ladles  had  been  visiting 
a  lady  residing  on  the  north  side  of  the  rail- 
road track  and  Front  street,  and  near  the 
point  where  she  was  killed,  miat,  leaving 
her  bouse,  tbejr  approached  the  crossing,  and 
all  started  to  cross  over,  four  or  five  of  the 
ladies  in  advance,  tdHowed  by  a  Mrs.  Mc- 
Keever  and  Mrs.  Sullivan,  a  few  steps  in 
their  rear,  Mrs.  McKeever  leading  and  Mrs. 
Sullivan  following.  The  ladles  in  advance 
crossed  the  track,  and,  just  as  Mrs.  Mc- 
Keever stepped  upon  it,  some  one  ezdalmed, 
'The  switch  engine  Is  coming.'  Mrs.  Mc- 
Keever answered,  'We  will  make  it,'  and 
stepped  across  the  track.  As  she  was  step- 
ping off  the  track,  Mrs.  Sullivan  looked  up 
and  down  the  track,  stepped  on  it,  and,  as 
she  did  so,  either  tripped  against  the  rail,  or 
caught  her  foot  In  her  dress,  and  feU.  She 
was  a  large  woman.  She  got  partly  up, 
fell  again,  struggled  towards  or  onto  the 
south  rail.  And  was  struck  before  she  could 
get  over  it,  and  died  within  a  minnte.  That 
the  train  ran  on,  after  passing  over  her, 
about  a  block  before  it  stopped.  Ttiat  at 
the  time  Mrs.  Sullivan  stepped  on  the  track 
the  train  was  distant  from  the  crossdng  from 
two  to  four  hundred  feet  That  the  track 
was  straight,  and  in  plain  view  of  the 
operatives.  That  sucb  a  train,  running  at 
the  rate  of  6  miles  an  hour,  could  be  stopped 
in  about  10  feet;  at  8  mUes  an  hour,  in  15 
or  16  feet;  at  10  mUes  an  hour,  in  18  or  20 
feet;  at  15  miles  an  hour.  In  40  or  BO  feet; 
and  at  20  miles  an  hour,  In  150  feet;  at  25 
miles  an  hour,  in  about  225  or  250  feet.  The 
evidence  for  the  defendant  tended  to  prove 
that  the  train  consisted  of  a  switch  engine 
and  four  freight  cars,  two  loaded  and  two 
empty,  ttae  oiglne  in  the  middle  of  the  train; 
that  it  was  running  from  eight  to  ten  miles 
an  hour;  that  the  bell  was  ringing  and  the 
whistle  blowing;  that  the  operatives  dis- 
covered the  ladies  approaching  the  track 
when  the  train  was  abont  a  block  from  the 
crossing;  tiiat  they  did  not  check  the  speed 
of  the  train;  that  four  of  the  ladles  crossed 


the  trade;  that  the  deceased  came  up  near 
the  trade,  stopped,  looked  in  the  direction 
y>f  the  coming  train,  and  when  it  had  ap- 
proached within  the  distance  of  six  or  eight 
feet,  as  one  witness  says,  or  within  the  dis- 
tance ct  a  oar  loigth  of  the  crossing,  as 
other  witnesses  say,  she  stepped  on  the  track, 
fell,  and  was  Idlled;  and  that  nothing  could 
have  been  done  that  was  not  done  after  she 
stepped  upon  the  track  that  could  have  pre- 
VKited  the  train  from  striking  her.  The  evi- 
dence of  the  defendant  further  tended  to 
prove  that  snob  a  train,  running  at  the  rate 
of  6  miles  an  hour,  could  not  be  stopped 
inside  of  85  «:  40  feet  At  the  rate  (rf  8 
miles  an  hour,  it  would  take  55  or  GO  feet 
to  stop;  at  10  miles  an  hour,  between  TO  and 
80  feet;  at  12  miles  an  hour,  about  100  feet; 
at  15  miles  an  hour,  about  116  or  120  feet; 
and  at  20  miles  an  hour  about  150  feet 

"L  Tbe  errors  complained  of  as  ground  for 
reversal  aro  the  refusal  of  the  court  to  di- 
rect a  verdict  for  the  defendant  on  the  evi- 
dence, and  the  giving  of  the  following  In- 
structions for  the  plaintiff:  '(4)  You  are  ia- 
struoted  that  while  It  was  the  duty  of  Ellen 
Sullivan  to  loaik.  and  listen  before  stepping  up- 
on tbe  track,  yet  if  you  find  from  the  evidence 
that  she  did  see  the  train,  then  she  had  the 
right  to  presume,  unless  she  Imew  to  the 
contraiy,  that  tbe  person  in  charge  of  said 
train  would  run  the  train  at  a  rate  of  speed  < 
not  exceeding  six  miles  per  hour,  and  to  act 
upon  said  presumption.  (5)  Although  you 
may  believe  from  the  evidence  that  Ell^i 
Sullivan  was  guil^  ot  negligence  in  stepping 
upon  the  track,  yet  if  you  further  find  from 
the  evidence  that  after  said  EOlen  Sullivan 
was  guilty  of  negligence,  the  agents,  serv- 
ants, and  employes  of  defendant  in  charge 
of  the  locomotive  and  c^rs  discovered,  or 
could  have  discovered  by  the  use  of  ordi- 
nary care,  ber  condlticMi,  and  the  danger  of 
the  same,  if  it  was  dangerous,  and  could 
have  avoided  injuring  her  by  the  use  of  ordi- 
nary care,  and  failed  to  do  so,  then  such  neg- 
ligence of  said  Ellen  Sulllivan  is  no  d^ense 
to  this  action;  [and  In  this  regard  the  court 
further  Instructs  you  Ibat  although  you  be- 
lieve from  tbe  evidence  that  Ellen  Sullivan 
was  guilty  of  neglig^ice  in  stepping  upcm 
the  track,  and  although  you  may  believe 
from  the  evid^ice  that  the  servants,  agents, 
and  employes  of  defendant  In  charge  of  said 
train,  after  seeing  her  on  tbe  track,  and  dis- 
covering the  danger  of  ber  position.  If  It  was 
dangerous,  could  not  have  avoided  Injuring 
her  by  the  use  of  ordinary  care,  yet  If  you 
further  find  and  believe  from  tbe  evidence 
that  their  Inability  to  avoid  sudi  Injury  after 
discovering  ber  condition  was  caused  by  their 
running  at  an  Illegal  rate  of  speed,  and  If 
they  had  then  and  there  been  running  at  a 
legal  rate  of  speed  they  could  have  avoided 
Injuring  her,  by  the  use  of  ordinary  care, 
then  such  negligence  of  said  EUen  Sullivan 
is  no  defense  to  this  action.]'  There  was  no 
error  In  tbe  refusal  of  the  court  to  direct  a 
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Terdlct  for  the  defendant  on  the  evidence. 
To  have  done  so  would  have  been  to  have 
totally  Ignored  the  evidence  for  the  plaintiff. 
It  is  clear  from  the  evidence  that  the  de- 
foidant's  servants  were  ruaning  this  train 
alMig  and  across  the  pubUc  streets  of  the 
dty  at  a  rate  of  speed  in  excess  of  that 
prescribed  by  the  city  ordinances;  and  there 
was  evidence  apon  which  the  jury  might 
well  have  found  that  the  deceased,  In  at- 
tempting to  cross  the  defendant's  track  (laid 
and  operated  In  one  of  those  streets)  was  In 
the  exercise  of  ordinary  care  and  prudence. 
To  have  declared,  as  a  ipatter  of  law,  that 
she  was  not,  In  this  case,  would  have  been 
to  declare  that  a  citizen  lawfully  pursuing 
his  way  across  a  public  highway,  who  comce 
to  a  railroad  tracl^  laid  along  It,  and,  before 
he  enters  upon  it,  looks  (as  a  careful  and 
prudent  pa«on  should  do)  up  and  down  the 
track  for  danger,  and  sees  an  approaching 
train  distant  two  to  four  hundred  feet,  (as 
plaintiff's  evidence  tended  to  show,)  whose 
rate  of  speed  he  cannot  determine,  for  the 
reason  that  tt  is  coming  directly  towards 
him,  but  who,  relying  upon  the  assurance 
that  the  law  ^ves  him  that  the  train  is  be- 
ing ran  at  no  greater  rate  of  speed  than, 
six  miles  an  hour,  then  undertakes  to  make 
the  next  three  or  four  steps  in  his  pathway 
that  will  safely  land  him  across  the  track, 
is,  by  so  doing,  guilty  of  negligence,  and 
forfeits  all  right  to  protection  against  the 
ne^lg^ioe  (tf  the  railroad  company;  it  is 
against  reason  and  the  law.  Eswin  v.  Rail- 
way Co.,  96  Mo.  290,  9  S.  W.  Rep.  577;  KeU- 
ny  v.  Railway  Co.,  101  Mo.  67,  13  S.  W.  Rep. 
806.  A  reasonably  prudent  person  might 
well  suppose  that  he  could  safely  cross  the 
track  und»  sndi  circumstances.  It  was  for 
the  Jury  to  determine,  under  all  the  circum- 
stances, as  detailed  tn  the  evidence,  whether 
the  deceased  acted  as  a  reasonably  prudent 
person  would  have  acted  in  her  situation  in 
attempting  to  do  so.  The  shouting  up(»i 
wiUch  so  much  stress  is  laid  in  the  argument 
of  counsel  upon  this  point,  except  the  ex- 
clamation that  'the  switch  engine  is  com- 
ing,' which  she  evidently  heard  and  acted 
upon,  was  after  the  xmfortunate  woman  had 
stepped  upon  the  track  and  fallen,  or  was 
about  to  fall,  and  when  monitions  could  no 
longer  do  her  any  good  in  the  struggle  she 
was  making  to  extricate  herself  from  the 
terrible  situation  in  which  she  was.  Even 
if  the  Jaiy  had  found  as  a  matter 'of  fact  that 
the  deceased,  under  the  circumstances,  was 
gnUty  of  negligence  in  entering  upon  the 
track.  It  did  not  follow  that  she  could  not  re- 
cover. We  do  not  know,  and  it  is  not  for  us 
to  determine,  neither  was  it  for  the  Judge 
who  tried  the  case  below  to  determine,  how 
tar  this  train  was  from  the  crossing,  or  at 
vliat  rate  of  speed  it  was  running  at  the 
time  deceased  stepped  upon  the  track. 
There  is  no  question  in  this  case  about  neg- 
ligence of  the  defendant's  servants  in  failing 
to  discover  the  perilous  situation  of  the  de- 


ceased In  time  to  prevent  the  accident  They 
saw  her  from  the  beginning  to  the  end  of  the 
tragedy,  and  there  is  evidence  upon  which 
the  Jury  might  have  found  that  if  the  defend- 
ant's servants  had  been  at  their  posts,  and 
on  the  watch  for  persons  likely  to  be  on  the 
track  at  the  crossing  of  two  public  streets 
tn  a  populous  city,  as  this  was,  and  as  was 
their  duty,  they  could,  by  the  prompt  use 
of  the  proper  means,  have  stopped  or  checked 
the  train  so  as  to  have  avoided  the  accident; 
for  It  Is  to  be  remembered  that  the  evidence 
of  the  distance  of  the  train  from  her  at  the 
time  the  deceased  stepped  on  the  track 
ranged  all  the  way  fi-om  six  to  four  or  five 
hundred  feet,  and  the  speed  of  the  train  all 
the  way  from  six  to  twenty  mUes  an  hour, 
and,  whichever  standard  furnished  by  the 
evidence  be  adopted  to  measure  the  distance 
within  which  the  train  could  have  been 
stopped,  it  is  manifest  that  there  was  evi- 
dence upon  which  the  Jury  could  have  found 
that  the  train  was  at  sudi  a  distance,  and 
going  at  Bucdi  a  rate  of  speed,  when  the  de- 
ceased stepped  on  the  trade,  that  it  might 
have  been  stopped  or  checked  in  time  to 
have  prevented  the  accident 

"2.  The  court  committed  no  error  in  giv- 
ing the  fourth  instruction.  The  criticism 
upon  it  is  not  well  founded,  and  the  author- 
ities cited  in  support  thereof  are  not  in 
point  The  Jury,  In  this  instruction,  are  not 
directed  to  presume  a  fact  concerning  which 
there  is  evld^ice,  but  are  simply  told,  on  tb& 
one  hand,  what,  under  the  law,  was  the 
duty  of  the  deceased,  and,  on  the  other, 
what  was  her  right  Every  one  is  presumed 
to  know  the  law,  and  their  rights  and  duties 
under  the  law,  and  to  act  In  accordance  with 
them,  and  it  is  the  peculiar  province  of  the 
court  to  advise  the  Jury  wliat  those  rights 
and  duties  are  in  a  given  case. 

"3.  Instruction  No.  5  glyea  by  the  court 
for  the  plaintiff  la  unobjectionable  down  to 
the  qualifying  clause  c(»tained  within  brack- 
ets. With  this  dause  omitted,  the  instruc- 
tion Is  in  harmony  with  instruction  No.  4 
given  for  defendant,  and  with  every  ruling 
of  this  court  upon  the  subject  since  the  case 
of  Harlan  v.  Railway  Co.,  65  Mo.  22,  in 
which,  it  may  be  said,  the  doctrine  recog- 
nized and  applied  in  earlier  cases  was  dis- 
tinctly formulated,  by  which  a  plaintiff  was 
permitted  to  recover,  notwithstanding  the 
fact  that  his  own  negligence  contributed  to 
produce  the  injury  of  which  he  complains. 
This  doctrine  is  so  well  understood  in  this 
state,  and  the  cases  are  so  numerous  In  which 
It  has  been  r^terated,  as  to  be  unnecessary 
of  citation  or  review.  In  the  ruUng  of  no 
one  of  them  will  be  found  support  for  the 
qualifying  clause  Introduoed  into  this  Instmc- 
tlon.  After  going  through  them  all,  the  only 
color  of  supi>ort  for  it  that  we  can  And  among 
our  authorities  Is  a  redundant  remark  of  the 
learned  Judge  made  arguoido  in  Maher  t. 
Railroad  Co.,  64  Mo.  276,  and  paraphrased 
in  Dunkman  v.   Railway  Co.,  95  Mo.  232, 
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4  S.  W.  Rq?.  670,  hi  both  of  which  owes  the 
remark  was  foreign  to  the  ruling  made,  part- 
ly obiter,  and  in  wbldi  at  the  same  time 
the  well-recognteed  rule  on  the  subject  was 
statea.  The  first  time  the  doctrine  contained 
In  this  qualifying  clause  came  before  thte 
court  in  sudi  a  tangible  shape  as  to  warrant 
a  ruling  upon  it  was  In  the  case  of  Gu^ither 
IV.  BaUway  Co.,  96  Mo.  286,  8  S.  W.  Rep. 
371,  in  which  it  was  disapproved.  The  next 
was  in  Kellny  t.  Railway  Co.,  101  Mo.  67, 
13  S.  W.  Rep.  806,  and  tiie  last  in  Dlauhi  v. 
Railway  Co.,  105  Mo.  645,  18  S.  W.  Rep.  281. 
in  both  of  which  it  was  also  disapproved.  The 
reasoning  In  these  cases  shows  that  to  adopt 
It  would  be,  in  this  class  of  cases,  to  prac- 
tically abrogate  the  doctrine  of  contributory 
negligence;  for,  while  the  principle  which 
Iny  at  the  root  of  the  accepted  doctrine  was 
that,  althong^  the  plalntlflf  was  guilty  of  neg- 
ligence, contributing  with  that  of  the  defend- 
ant to  the  production  of  the  injury,  yet  If  the 
defendant  could,  by  the  exercise  of  due  care, 
after  the  sitimtlon  became  or  might  hare  be- 
come apparent  to  him,  have  prevented  the 
Injury,  he  was  held  re^onslble.  The  princi- 
ple of  this  new  doctrine  is  that  he  Is  to  be  re- 
sponsible, wheQier  he  could  have  prevented 
the  Injury  or  not,  aAer  the  iritoatlon  be- 
came or  might  have  become  apparent  to  him. 
In  applying  this  new  doctrine  to  the  facts 
In  this  case,  the  Jury  may  well  have  con- 
cluded from  this  Instruction  that,  although 
they  might  find  that  the  deceased  was  guOty 
of  gross  negligence  hi  entering  upon  the 
track  in  front  of  the  approaching  train,  yet, 
if  they  further  found  that  the  train  was  be- 
ing nm  at  a  greater  rate  of  speed  than  six 
miles  an  hour,  they  ou^t  to  find  for  the 
plaintiff,  though  the  death  of  his  mother 
was  the  result  of  these  two  concurring  acts 
of  negligence,  provided  they  further  found 
the  fact  to  be  that  she  went  upon  the  track 
at  any  distance  from  the  train  within  which 
it  could  have  t>een  stopped  before  It  struck 
her.  If  the  train  had  been  going  at  no  grreater 
rate  of  speed  than  six  mfies  an  hour.  Thus, 
the  power  to  prevait  the  Injury  Is  practical- 
ly dlmlnated  by  the  instruction  from  the 
law  of  contributory  negligence  as  a  basis 
of  recovery;  and  the  right  to  recover  is 
predicated  upon  concurrent  negligence  of 
both  parties,  and  the  finding  of  a  fact  tend- 
ing only  to  prove  that  the  deceased  was  not 
negligoit  It  is  to  be  regretted  that  in  so 
close  a  case  as  this,  otherwise  so  well  tried, 
an  error  such  as  this  should  have  been  com- 
mitted; but,  the  error  being  of  such  a  char- 
acter as  that  It  may  have  affected  the  result, 
the  judgment  must  be  reversed,  and  the 
cause  remanded  for  new  trial.  An  concur, 
except  BARCLAY,  J.,  who  dissents." 

'  Elijah  Robinson,  for  appellant     Teosdale, 
Ingraham  &  Cowherd,  for  respondent 

BRACE,  J.     On   rehearing  by  the  court 
In  banc,   all  the  Judges  agree  In  reversing 


and  remanding  the  coose  for  new  trial; 
SHBBWOOI)  and  MACFARLANB,  JJ.,  con- 
curring In  the  foregoing  opinion;  GANTT,  J., 
also,  except  in  paragraph  4;  BLACK,  C.  J.» 
and  BURGESS  and  BARCLAY,  JJ.,  express- 
ing their  views  in  s^arate  opinions. 

MACFARLANB,  J.  In  coBcorrlng  In  the 
foregoing  opinion  of  Judge  BRACE,  I  do  not 
wish  to  be  understood  as  holding,  nor  do  I 
think  the  opinion  holds,  any  view  contrary 
to  what  I  conceive  to  be  the  settled  doctrine 
In  this  state:  First  That  running  an  engine 
within  an  incorporated  town  or  city  at  a  rate 
of  speed  prDhil>ited  by  a  vaHd  ordinance  is 
of  Itself  negligence,  and.  If  one  Is  injnred  on 
a  public  crossing  by  an  engine  being  run  In 
violation  of  such  ordinance,  the  corporation 
Is  prima  facie  liable  for  all  damage  result- 
ing therefrom.  Second.  That  a  traveler  has 
the  right  to  assume,  not  being  advised  to  the 
contrary,  that  a  railroad  company  is  obey- 
ing the  law;  and  an  attempt  to  cross  a  track 
In  a  city  In  front  of  an  approaching  engine 
running  In  violation  of  such  an  ordinance,  if. 
by  the  exercise  of  due  care,  such  crossing 
could  have  been  safely  made  but  for  the  ex- 
cessive rate  of  speed,  win  not  he  such  neg- 
ligence as  win  bar  a  recovery,  though  the  en- 
gine could  not  have  been  stopped  or  checked 
In  time  to  have  avoided  the  coDIslon  after 
the  danger  became  apparent 

BURGESS,  J.  I  concur  In  the  (pinion  of 
the  court,  with  the  exception  of  what  is 
said  therein  In  regard  to  instruction  num- 
bered 5,  given  on  the  part  of  plaintiff,  and 
the  Instructions  given  on  behalf  of  defend- 
ant to  the  effect  that,  although  defendant 
was  guUty  of  negligence  per  se  In  running 
Its  train  which  caused  tho  accident  at  a  rate 
of  ^eed  prohibited  by  city  ordinance,  yet  If, 
after  those  In  charge  of  the  train  exercised 
reasonable  care  and  diligence  to  avoid  the 
collision  after  they  saW'  the  perilous  posi- 
tion of  deceased,  the  defendant  Is  not  liable. 
But  for  the  ordinance  Umiting  the  rate  of 
speed  in  the  city,  the  rule  thus  announced 
In  the  ophilon  would  be  the  correct  one, 
but  that  it  is  not  with  the  ordinance  in  force 
Is,  I  contend,  weU-settled  law.  The  rule 
Is  weU  established  In  this  state  that  moving 
a  train  In  a  dty  In  excess  of  the  rate  of 
speed  fixed  by  ordinance  U  negligence  per 
se.  Schlereth  v.  RaUway  Co.,  96  Mo.  509, 
10  S.  W.  Bep.  66;  Flynn  v.  RaUroad  Co., 
78  Mo.  201;  Holmes  v.  Railroad  Co.,  69  Mo. 
530;  EUiott  v.  RaUroad  Co.,  67  Mo.  272; 
Keim  V.  Transit  Co.,  90  Mo.  314,  2  S.  W. 
Rep.  427;  Eswin  v.  Railway  Co.,  96  Mo.  290, 
9  S.  W.  Bep.  577.  The  case  of  Hayes  v. 
RaUroad  Co.,  Ill  U.  a  228,  4  Sup.  Ct  Rep. 
369,  seems  to  be  one  of  the  leading  cases 
tn  this  country  on  the  subject  tn  hand,  and 
In  this  case  It  is  held  that,  "tf  a  railroad 
company  which  has  been  duly  required  by 
a  municipal  corporation  to  erect  a  fence 
upon  the  line  of  Its  rood  within  the  corporate 


Digitized  by 


Google 


Ho.) 


SULLIVAN  t».  MISSOURI  PAC.  BY.  CO. 


153 


Bmlts,  for  the  purpose  of  protectlnir  against 
Injury  to  peiBons,  falls  to  do  so,  and  an  ta- 
dlridual  la  Injured  by  the  eo^e  or  cam 
of  the  company  In  conseqaeoee,  be  may 
nmlBtaln  an  action  a^lnst  the  company, 
and  recorer,  tf  he  establi^es  that  the  ac- 
cident was  reasoDably  connected  with  the 
want  of  precautl<M]i  as  a  cause,  and  that  he 
was  not  guHty  ot  contributory  negUg«ioe." 
Hallroad  Co.  v.  Becker,  84  lU.  483.  So  it 
was  hold  in  the  case  of  Railroad  Go.  r. 
Stebbing,  19  Amer.  ft  Eng.  B.  Oas.  36, 
whk*  was  an  action  for  i)(>rsoBjil  Injuries 
sustitlued  by  reason  of  the  Tlolatlon  by  de- 
fendant of  an  ordinance  Umltlng'  the  rate  of 
q>eed  at  not  exceeding  10  miles  per  hour, 
that  it  rnnst  appear  that  the  negligent 
breach  of  the  duty  imposed  by  the  or- 
dinance was  the  direct  and  proximate  cause 
of  Mie  injury  complained  of,  and  that  such 
injury  wouM  not  hare  occurred  but  for 
the  ^olatlM)  of  that  duty.  See,  also,  Pens- 
sylranin  Co.  v.  Henall,  70  Ind.  500;  Railroad 
Co.  v.  NotzW,  68  IH.  458.  In  Oie  case  of 
Corren  r.  Railroad  Co.,  38  Iowa,  120,  the 
drfendant  requested  the  court  to  instruct 
the  jury  as  foBows:  "(2)  That  tlie  defend- 
ant's tmln  was  mn  within  the  city  limits 
of  the  dty  of  Vinton  at  a  rate  of  speed 
prohibited  by  tte  ordinance  of  said  dty  is 
not  evidence  of  negl^ence  in  fact,  and  of 
itself,  and  InToIres  no  consequences  except 
UabUity  for  the  penalty  to  the  city.  (8)  It 
is  not  suffldent  to  diarge  the  defendant  to 
simply  lAow  that  the  train  was  ran  at  a 
rate  of  speed  grenter  than  that  prescribed 
by  ordinance.  The  plalntifl  must  show  tliat, 
after  disooverlng  the  perO  of  the  animals, 
the  en^neer  could  have  so  conducted  as  to 
bare  prerented  the  injury,  and  for  HAa  pur- 
pose the  tmrden  of  proof  is  on  the  plaintUf." 
The  court  refused  to  give  these  instruo- 
tlons,  and  gare  the  following:  "As  to  the 
alleged  negilgenee  in  running  the  train,  it 
Ib  coDceded  that  the  accident  oeeurred 
within  the  corporate  limits  of  the  city  of 
Tittton,  and  that,  at  the  time  of  the  aed- 
dent,  an  ordlnanee  of  the  dty  prohibited 
trains  from  running  at  a  greater  rate  of 
speed  than  dx  mfles  an  hour  within  the  dty 
limits.  If  you  find  from  the  erldence  that 
the  defendant's  servants  or  employes  were 
running  the  train  at  a  much  greater  rate  of 
speed  ttan  six  miles  an  hour,  and  that, 
wmie  80  nnming,  the  train  ran  against  the 
hone  and  mule  hi  question,  this  is  eridenee 
of  negligence,  and  the  defendant  is  liaUe, 
unless  excused  by  reason  of  the  alleged 
iMgligeBce  of  the  plniutifTB  servant.  If  the 
rate  of  speed  was  not  to  exceed  six  mUes 
per  hoar,  and  the  emplc^vs  on  the  train, 
wtien  tlie  horses  and  mules  came  vpon  tbe 
track,  used  all  proper  means  to  avoid  the 
coQIdon,  fbe  defendant  is  not  llaMe."  There 
was  judgment  for  plalntUT  In  the  court  be- 
low, and,  oo  appeal,  the  judgment  was  sf- 
Irmed,  and  the  action  of  the  trial  court, 
after  a  review  «f  fbe  authoi-ities  at  consid- 


erable length,  approved.  See,  also.  Railroad 
Co.  V.  Dunn,  78  m.  197.  In  the  case  of 
Railway  Co.  v.  McDonnell,  43  Md.  584,. 
where  the  plaintiff  was  btjnred  by  the  de- 
fendant's street  car,  which  at  the  time  was 
running  at  a  greater  rate  of  speed  than 
was  allowaUe  by  dty  ordinance,  it  was 
held  that  the'  defendant  was  guilty  of  neg- 
ligence tf  the  accident  could  have  tjeen- 
avoided  had  the  ear  not  been  running  at  a 
prohibited  rate  of  speed.  Railroad  Co.  v. 
McGownn,  82  Miss.  682;  Haas  v.  Railroad 
Co.,  41  Wia  49;  Pierce,  R.  R.  534;  Siemers 
V.  Elsen,  54  Cal.  418;  Johnson  v.  Railroad 
Co.,  81  Minn,  283,  17  N.  W.  Rep.  622;  Bott 
V.  Pratt,  33  Minn.  323,  23  N.  W.  Rep.  237; 
Devlin  V.  Galla^er,  6  Daly,  494.  The  opin- 
ion of  the  court  in  this  ease  Is  not  in  har- 
mony witii  the  ease  of  Brannock  y.  Elmore, 
21  S.  W.  Rep.  451,  (dedded  by  division  No. 
1  of  tills  ooort,)  wherein  it  is  held  that  it 
is  actlonaUe  negligence  to  violate  an  or- 
dnance widob  forbids  blasting  without  first 
covering  the  rock  with  tlml>er. 

Plaintiff's  fifth  Instruction  is  wrong,  fw 
Hie  reason  that  it  eomminglee  the  moving  of 
the  train  in  violation  of  the  ordinance,  wMd» 
is  negligence  per  se,  and  wiilch  is  alleged  to 
liave  been  one  of  the  direct  causes  of  fte 
tnjnry,  with  the  failure  of  defendant's  serv- 
ants In  diarge  of  the  train  to  check  It  up. 
after  they  discovered  the  perilous  position  of 
Qie  deceased,  by  the  exerdse  of  ordinary 
care  and  diligence,  in  time  to  have  avoided 
the  aoddent,  but  for  the  fact  of  the  excess- 
ive rate  of  speed  at  wUch  the  train  was 
nmning.  This  rale  only  applies  to  cases 
where  Hie  movement  of  trains  is  not  in  vio- 
lation of  some  law  or  ordinance.  Suppose 
Mrs.  Sullivan  had  been  an  Infant  child,  so 
young  as,  under  the  law,  to  be  Incapable 
of  contributory  negligence,  would  it  be  con- 
tended that  defendant,  under  the  facts  in 
this  case,  would  not  l>e  liable?  If  so  li- 
able, why  not  liable  in  the  case  in  hand, 
unless  Mrs.  Sullivan  was  guilty  of  neg- 
ligence contributing  directly  to  the  acd- 
dent?  Whether  she  was  or  was  not 
guilty  of  sudi  negligence  was  properly 
and  ftilriy  submitted  to  the  Jury.  Or  If  A., 
in  riding  or  driving  along  a'  street  In  a 
dty  at  a  rate  of  speed  pronibited  by  ordi- 
nance, should,  without  fault  or  negligence 
OH  the  part  of  B.,  mn  over  him  and  Injure 
him,  could  A.  claim  immunity  from  llablUty 
for  the  Injury  if  it  would  not  have  occurred 
but  for  Hie  fact  tliat  he  was  In  violation  of 
the  ordinance,  on  the  ground  diat  he  did 
eveiytblng  that  he  could  to  avoid  the  acd- 
dent  after  he  discovered  the  perOoas  posi- 
tion of  B.?  No  lawyer  would  heeitate  to 
answer  that  he  could  not  Notwithstanding 
the  defendant  was  guilty  of  negligence  p^ 
ae,  and  that  Mrs.  Sullivan  had  the  right  to 
assume  that  the  train  was  not  being  run  at 
a  rate  of  speed  prohibited  by  the  dty  ordi- 
nance, yet,  if  die  knew  that  it  was  so  run- 
ning,  and  undertook  to  cross  the  track  in 
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(ront  of  it,  whm  a  reasonably  prudent  and 
-cauUous  person  slmilaily  situated  would 
not  have  done  so,  then  she  waa  guilty  of 
sach.  negligence  as  to  bar  her  recovery.  All 
persons  are  presumed  to  know  the  law,  and 
<ltizen8  of  dtles  and  towns  are  presumed  to 
be  familiar  with  their  dty  or  town  ordi- 
nances. Black,  J.,  in  speaking  for  the  court 
in  the  caae  of  Rine  t.  Railroad  Ck>.,  88  Mo. 
-392,  says  "that  there  is  no  analogy  between 
the  case  at  bar,  as  respects  the  question  un- 
<ler  consideration,  and  those  cases  where  the 
servants  fail  to  observe  some  municipal  or 
statutory  regulation,  and  the  injury  is  at- 
tributed In  whole  or  in  part  to  that,  or  where 
they  are  not  found  at  their  proper  places 
when  passing  a  public  crossing,  or  going 
through  a  populous  dty  or  district,  or  fail  to 
beed  due  warning  of  danger."  Mrs.  Sulli- 
van was  not  guilty  of  the  violation  of  any 
law  or  ordinance  In  attempting  to  cross  the 
railroad  track,  while  the  defendant  was  In 
running  its  train  at  a  rate  of  speed  exceeding 
six  miles  per  hour.  If,  then,  defendant's 
servants  in  diarge  of  the  train  wece  running 
it  at  an  excessive  rate  of  speed,  and  that 
was  the  direct  cause  of  the  injury,  and,  tf 
they  had  not  been  so  running,  the  injury 
would  not  have  occurred,  then  defendant  is 
liable,  unless  deceased  was  guilty  of  c<mi- 
tributory  negligencei,  Mr.  Thompson,  In  his 
work  on  Negligence,  (page  1232,  §  5,)  says: 
"If  a  duty  Is  enjoined  upon  A.  by  exprtisH 
statute,  and  B.  is,  without  fault  on  bis  part, 
aggrieved  by  reason  of  the  fact  that  A.  has 
Called  to  perform  It,  B.  makes  out  a  case 
for  damages  against  A.  by  merely  showing 
that  A.'s  neglect  to  comply  with  the  statute 
was  a  proximate  cause  of  the  injury  whlidi 
he  sustained."  Worster  v.  Proprietors,  etc., 
16  Pick.  541.  "The  violattcm  of  any  statu- 
tory or  valid  munldpal  regulation  estab- 
lished for  the  purpose  of  protecting  perscms 
or  property  from  injury  Is  of  itself  suffldent 
to  prove  such  a  breach  of  duty  as  will  sua- 
tain  a  private  action  for  negligence,  if  the 
other  elements  of  actionable  negligence  con- 
cur. Thus,  the  violation  of  a  statute  or  an 
ordinance  regulating  the  speed  of  vehides, 
horses,  or  trains  «  *  •  may  be  made  the 
foundation  of  an  action  by  any  person  be- 
longing to  the  class  intoided  to  be  protected 
by  such  a  regulation,  provided  he  is  specially 
Injured  thereby."  Shear.  &  R.  Neg.  {  13. 
And,  although  one  who  knows  that  a  train 
of  ears  is  moving  at  a  greater  rate  of  speed 
than  is  lawful  is  not  authorized  to  go  upon 
Uie  track  or  attempt  to  cross  merely  because 
be  might  do  so  with  entire  safety  if  the  cars 
were  moving  at  only  a  lawful  speed,  still 
he  has  a  right  to  assume  that  the  train  Is 
moving  at  a  lawful  rate  until  the  contrary 
Is  made  apparent 

It  must  be  presumed  that  plaintiff  knew 
the  law,  and,  knowing  it,  she  might  prop- 
erly assume  that  defendant's  servants  and 
employes  were  acting  in  conformity  with  Its 
provisions.      Langhoff   v.    Railway    Co.,    19 


Wis.  489;  Gratiot  r.  Railway  C!o.,  (Mo.  Sup.) 
21  S.  W.  Rep.  1098.  PlaintifTs  fourth  in- 
struction was  authorized  by  these  adjudi- 
cations, and  the  court  committed  no  error  in 
giving  it  This  position-  is  not  In  conflict 
with  the  declatoa  of  this  court  in  the  case  of 
liynch  T.  RaUway  Co.,  20  S.  W.  Rep.  (HO, 
so  much  relied  on  by  defendant  In  Its  motion 
for  rehearing,  as  the  failure  to  have  bells 
on  the  mules  In  that  case  bad  no  more  to 
do  with  the  acddent  than  the  failiu«  to  ring 
the  bell  or  sound  the  whistle  had  in  this; 
and  for  that  reason  the  Instruction  given  in 
that  case  was  not  warranted  by  the  facts  In 
the  case,  and  should  not  have  been  given. 
The  same  may  be  said  in  regard  to  the  other 
authorities  dtcd  by  defendant  on  this  prop- 
osition. "All  the  authorities  agree  that  th» 
plaintiff  cannot  recover  upon  the  mere  proof 
of  his  injury  and  of  the  defendant's  breach 
of  a  statute  or  ordinance  of  the  kind  men- 
tioned." Section  13,  Shear.  &  R.  Neg.  "Tbe 
plaintiff  must  prove  that  the  breach  of  regu- 
lations was  tiie  proximate  cause  of  his  dam- 
age; and  th^efore  noncompliance  with  a 
statutory  requiremeat,  however  stringent, 
affords  no  ground  of  action  if  compliance 
therewitb  would  not  have  prevented  the  in- 
Jury."      Id.  {  27. 

Had  the  train  been  running  at  a  rate  of 
speed  not  prohibited  by  the  city  ordinance, 
there  would  have  been  no  negligence  on 
the  part  of  those  in  diarge  thereof;  and  the 
company  would  not  have  been  liable  for 
the  injury  unless,  after  hnvlug  discovered 
the  deceased  in  her  perilous  position,  they 
failed  to  exercise  proper  care  and  diligence 
in  order  to  have  averted  the  calamity;  and 
deceased  was  not  guilty  of  such  negligence 
ns  to  bar  a  recovery  In  attempting  to  cross 
the  track  in  front  of  the  train  under  such 
drcumstanoes.  Running  the  train  at  a  rate 
of  speed  In  excess  of  that  fixed  by  ordinance 
of  the  dty  was  a  positive  act  of  negligence. 
If,  then,  the  rate  of  ^eed  of  the  train  was 
negligence  per  se,  and  was  the  cause  of  the 
acddent,  why  inject  Into  the  Instruction  a 
condition  or  qualifying  daose  which  abro- 
gates or  Ignores  the  legal  force  and  effect  of 
the  ordinance?  The  ordinance  was  Intended 
for  the  protection  of  life  and  property,  and 
those  who  cause  injury  by  violating  Its  pro- 
visions cannot  claim  Immunity  therefrom  by 
showing,  however  rapidly  the  train  may  have 
been  running,  that,  after  the  danger  was  dis- 
covered, it  did  all  It  could  to  dieck  the  train 
and  to  avoid  the  injury.  To  so  hold  would 
be  offering  reward  for  violations  of  the  ordi- 
nance; as,  the  greater  the  speed,  the  less 
the  liablli^.  If  this  be  not  the  law,  ordi- 
nances of  dtles  regulating  the  speed  of  trains 
are  of  no  consequence.  In  the  country,"  or 
localities  that  are  sparsely  inhabited,  the 
speed  of  railroad  trains  is  not  limited,  and  In 
such  case  the  company  Is  not  liable  for  In- 
juries unless  they  faU  to  exerdse  ordinary 
care  and  diligence  to  prevent  them  after 
those  in  charge  of  the  train  become  aware  of 
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the  danger.  In  the  case  of  Zimmerman  t. 
Ballroad  Co.,  71  Mo.  491,  there  was  no  ques- 
tion as  to  the  violation  of  a  dty  ordinance 
in  the  movement  of  defendant's  train,  but 
the  case  waa  bottomed  upon  failure  to  rlnK 
the  bell  or  sound  the  whistle;  so  was  the 
case  of  Moody  t.  Rallrosid  Co.,  68  Mo.  470; 
nor  was  there  In  the  cases  of  Purl  v.  Rail- 
way Co.,  72  Mo.  168;  Turner  t.  Ballroad  Co., 
74  Mo.  602;  Boyd  t.  Railway  Co.,  105  Mo. 
371,  16  S.  W.  Rep.  909.  The  principle  an- 
nounced in  these  cases  we  think  correct,  but 
they  are  not  authority  on  the  question  now 
under  consideration,  for  the  reason  that  the 
failure  to  comply  with  the  statutory  provi- 
sions in  this  regard  has  nothing  to  do  with 
the  movement  of  trains.  In  the  case  of 
Bowman  v.  Railroad  Co.,  85  Mo.  533,  the  fol- 
lowing Instruction  was  approved  by  this 
court:  "The  court  instructs  the  Jury  that  If 
they  believe  from  the  evidence  that  there 
was  an  ordinance  In  force  in  the  city  of 
Louisiana  prohibiting  railroads  from  running 
thdr  engines  and  trains  of  cars  at  a  greater 
rate  of  speed  than  six  miles  per  hour  in  the 
d^  limits,  and  that  defendant,  by  the  agents 

and  employes,  did,  on  the day  of  Jtme, 

1SS2,  n^llgoitly  mn  Its  engine  and  cars  on 
the  hog  of  plaintiff  by  running  said  engine 
and  cars  at  a  greater  rate  of  speed  than  six 
milee  i>er  hour,  and  that,  by  reason  of  said 
running,  said  hog  was  killed,  then  defendant 
is  liable,  and  the  verdict  should  be  for  plain- 
tiff." The  court,  in  speaking  of  this  instruc- 
tion, says:  "Tke  first  instruction  given  on 
the  part  of  plaintiff  Is  In  accord  with  the  doc- 
trine laid  down  in  Earle  v.  Railroad  Co.,  65 
Mo.  476,  and  In  KeUey  v.  Railroad  Co.,  75 
Mo.  138,  where  It  is  held  that  where  a  mu- 
nicipality, having  the  power,  passes  an  ordi- 
nance fixing  the  rate  of  speed  beyond  which 
locomotiTes  shall  not  ran  within  the  corpo- 
rate limits,  a  violation  of  such  ordinance  is 
negligence  per  se;  and  when  the  evidence 
shows,  farther,  that  an  Injury  occurs,  which 
is  caused  by  the  prohibited  rate  of  speed, 
then  the  railroad  company  is  liable.  But, 
unless  It  Is  shown  that  the  injury  was  caused 
by  the  speed  exceeding  that  prohibited  by 
the  ordinance,  there  Is  no  liability.  The  first 
instructton  squarely  presented  these  ques- 
tions, and  was  not  objectionable."  In  the 
case  of  KeUey  v.  Railroad  Co.,  supra,  H«iry, 
J.,  In  delivering  the  opinion  of  the  court, 
says:  "Defendant  complains  of  the  first  in- 
struction the  court  gave  for  plaintiff,  which 
declared  'that  it  was  negligence  for  defend- 
ant to  run  Its  locomotive  enghie  in  the  city 
of  Kansas  at  a  rate  of  speed  exceeding  six 
miles  per  bonr.'  Abstractly  this  was  cor- 
rect There  was  an  ordinance  of  the  city, 
which  It  was  authorized  to  pass^  prohibiting 
a  greater  rate  of  speed;  but,  unless  there  was 
.evidence  to  connect  with  the  accident  the 
violation  of  the  ordinance  as  a  cause,  it  was 
no  gromid  for  recovery."  In  the  case  of 
Bergman  v.  Railway  Co.,  88  Mo.  678,  1  & 
W.  Rep.  384,  It  was  held  by  this  court  that. 


notwithstanding  the  negligence  of  plaintiff, 
the  company  was  liable  for  the  death  caused 
by  backing  its  train  If  it  could  have  avoided 
the  accident  by  having  observed  the  provl- 
eyaoB  of  an  ordinance  of  the  dty  In  whidi  the 
acddent  occurred.  See,  also,  Kelly  v. 
Transit  Co.,  95  Mo.  279,  8  S.  W.  Rep.  420. 
When  defendant  was  running  its  train  at  an 
unlawful  rate  of  speed,  it  was  not  in  the  ex- 
ercise of  ordinary  care.  The  case  should  be 
reversed  and  remanded,  to  be  tried  on  the 
theory  of  negligence  per  se  on  the  part  of 
defendant.  If  contributing  directly  to  the  in- 
jury, and  whether  or  not  there  was  contribu- 
tory negligence  on  the  part  of  the  deceased. 

BLA.CK,  O.  J.,  (concurring.)  1.  It  la  the 
duty  of  persons  operating  a  train  of  cars 
along  or  across  a  highway  to  use  ordinary 
care  to  avoid  injuring  persons  traveling  there- 
on, and  this  duty  requires  such  operatives  to 
be  vigilant  and  watchful,  whether  there  is 
or  Is  not  an  ordinance  or  law  regulating  the 
rate  of  speed.  A.  negligent  failure  to  perform 
this  duty,  causing  injury  to  another,  is  ac- 
tionable. 

2.  The  running  of  cars  at  a  rate  of  speed 
prohibited  by  a  munldpal  ordinance  is  negli- 
gence per  se.  The  defendant  is  liable  for 
injuries  caused  by  running  its  cars  at  a  pro- 
hibited rate  of  speed,  though  the  operatives 
did  all  in  their  power  to  avoid  the  injury 
after  the  peril  of  the  Injnred  party  was  dis- 
covered by  them;  for  inability  to  stop  the 
train  in  time  to  avoid  the  injury  is  no  ex- 
cuse If  the  inability  to  stop  in  time  to  avert 
the  calamity  was  due  to  the  prc^bited  rate 
of  speed  at  which  the  train  was  running. 
In  other  words,  the  defendant  is  liable  If  the 
accident  could  have  been  avoided  by  the  use 
of  ordinary  care  had  the  cars  been  running 
at  a  rate  of  speed  not  prohibited  by  ordi- 
nance. 

3.  The  foregoing  propositions  relate  to  the 
negligence  of  the  defendant.  The  following 
rules  relate  to  contributory  negligence:  There 
can  be  no  recovery  where  the  injured  party 
and  the  defendant  are  both  at  fault,  and  the 
negligence  of  each  contributed  proximately 
and  directly  to  the  injury;  but  where  the 
negligence  of  the  defaidant  is  the  proximate 
cause  of  the  Injury,  while  the  negligence  of 
the  injured  party  is  oaiy  a  remote  cause  or  a 
mere  condition,  the  plaintiff  may  recover. 
Such  negligence  of  the  injured  person  is  no 
dcfeusa  Again:  "The  plaintiff  should  re- 
cover, notwithstanding  his  own  negligence 
exposed  him  to  the  risk  of  Injury,  If  the  In- 
Jury  of  which  he  complains  was  proximately 
caused  by  the  omlsslMi  of  the  defendant, 
after  having  such  notice  of  the  plaintiff's 
danger  as  would  put  a  prudent  man  upon 
his  guard  to  use  ordinary  care  for  the  pur- 
pose of  avoiding  sodi  injury."  Shear.  &  R. 
Neg.  (4th  Ed.)  i  99. 

4.  The  court,  at  the  request  of  the  de- 
fendant, told  the  Jiuy  that  If  the  deceased 
was  negligent  at  the  time  and  place  she 
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was  killed,  and  tbat  snch  negRg^ence  dlrecfly 
contributed  to  her  death,  then  the  plalntMt 
oonld  not  recover,  althongh  the  defendant 
was  also  negligent.  The  same  principle  ia 
recognized  in  the  first  instruction  g^en  at 
the  request  of  the  plaintiff.  It  foIlowB 
from  the  principles  of  law  before  stated 
that  these  Instructions  were  proper.  TBie 
dtfflcnltr  In  the  cose  arises  out  of  ttie  fifth 
Instruction,  giroi  at  the  request  of  the 
plain tlfiP,  which  contains  these  propositions: 
First,  though  the  deceased  was  guUty  of  neg- 
ligence in  stepping  upon  the  track,  yet  11 
ther«ifter  the  servants  in  charge  of  the 
train  discorered,  or  by  the  exercise  of  or- 
dinary care  could  have  discovered,  her  peril, 
and,  by  the  use  of  ordinary  care,  oonld 
have  avoided  the  injury,  then  such  negli- 
gence <Mi  her  part  constitutes  no  defense; 
second.  If  the  Inability  of  the  x>cr8ons  In 
charge  of  the  train  to  stop  it  In  time  to 
8Y(^d  the  Injury,  after  they  saw  the  de- 
ceased In  a  dangercms  position,  was  due  to 
the  feet  tliat  they  were  running  the  train 
at  a  prohibited  rate  of  speed,  then  the  neg- 
ligence of  the  deceased  In  stepping  upon 
the  track  in  front  of  ttie  train  is  no  defense. 
It  was  held  in  ScovUle  v.  Raih-oad  Co.,  81 
Mo.  434,  citing  prior  cases  In  this  court,  ttat, 
to  make  the  defoidant  liable  where  both 
parties  were  negUgent,  the  negligence  of  the 
defendant  must  occur  after  the  def)mdant 
knew,  or  hy  the  exercise  of  ordinary  care 
might  have  known,  of  the  danger  of  the  de- 
ceased; and  It  was  said  in  Hllz  ▼.  Railway 
Co.,  101  Mo.  36.  18  a  W.  Rep.  946:  "If  the 
failure  to  so  discover  him  was  the  result 
of  the  omission  of  that  measure  of  duty 
which  the  law  requires,  In  view  of  the  lo- 
cality, drcumstanoes,  and  dangers  to  be  an- 
ticipated, and  the  due  observance  thereof 
would  have  enabled  the  persons  In  control 
of  dangerous  agencies  of  tills  sort  to  have 
avoided  the  injury  by  the  use  of  reasonable 
oare,  then,  and  in  such  case,  such  omteston 
and  want  of  reasooable  care  are,  under  the 
law,  held  the  procdmate  cause  of  tlie  In- 
ivTy,  and  liability  for  the  resulting  damage 
may  then  exist,  notwithstanding  the  negli- 
gence of  the  person  injured."  It  was  cer- 
tainly the  duty  of  the  defendant  here  to 
obey  the  ordinance  regulating  the  rate  of 
speed.  The  principle  of  these  ca^es  ap- 
plied to  this  one  Is  this:  If  after  the  defend- 
ant knew,  or  by  obeying  the  command 
at  the  ordinance  regrulating  the  rate  of 
speed  might  have  known,  of  the  danger  of 
the  deceased  in  time  to  have  avoided  the 
Injury,  then  the  defendant  is  liable,  notwith- 
standing the  negligence  of  the  deceased.  It 
seems  to  me  the  instruction,  in  both'crf  its 
branches,  conforms  to  the  rule  stated  in  the 
above  cases,  as  well  as  tluit  stated  In 
Shearman  &  Redfleld.  The  second  branch 
of  the  Instruction  is  Irat  a  specific  appllca- 
ttcn  of  the  "might  have  seen"  doctrine  set 
out  in  the  first  While  the  instruction  states 
tacts  amounting  to  neg^gence  on  the  part  of 


the   defendant,    which    was    an   immediate 
and    proximate    cause    of   the    injury,    and 
wliile  it  is  unobjectionable  so  far  as  it  de- 
fines negligence  of  the  defendant,  and  wliUe 
It  would  tw  a  correct  statement  of  the  law 
in  some  oases,  still  I  think  it  is  inapplicable 
to  the  case   in  hand.     It   was  designed  to 
and  does  take  the  question  of  contributory 
negligence   away  from    the  jury.     It   is   a 
conceded  fact  that  the  deceased  actnally  saw 
the  approaching  cars  Just  l)efore  she  stepped 
upon  the  track.     She  voluntarily  and  know- 
ingly   placed    herself    in    this    position.     It 
was    a    position    of   obvious    and    manifest 
danger,  unless  the  oars  were  so  far  from 
her  tliat  she  had  time  to  cross  the  track 
tn  safety  had  the  train  been  running  at  a 
lawful  rate  of  speed.    In  view  of  the  fact 
that  the  deceased  knowingly  placed  herself 
on  the  track  in  front  of  an  approaching 
train,  I  think  the  question  of  contributory 
negligence   should   have    been   left   to    the 
Jury   to  be  determined  in   view   of  all   the 
circumstances.     To  sustain   the  instruction, 
we    must    pronounce    the    conclusion    from 
the  facts  therein  recited  Ihat  the  Injury  was 
willfully  inflicted  by  the  servants  of  the  de- 
fendant, or  that  the  negligence  of  the  de- 
ceased   was    a    mere    remote    contributing 
cause  of  the  injury.    If  all  the  facts  stated 
in  tiie  instruction  l>e  found  for  the  plaintiff. 
It  would  not  necessarily  follow  that  the  In- 
Jury   was  wnifully  inflicted;  nor  do   I  aee 
honnr  it  can  l>e  said,  as  a  oonchiston  of  law 
from   the   facts   recited   In   the   instruction, 
that  her  negligence  was  remote  in  the  chain 
of  causation,  when  we  attach  to  those  facts 
the  further  ocmceded  fact  that  she  know- 
ingly stepped  upon  the  track  in  front  of  a 
train  wliich  she  knew  was  approaching  her. 
Surely,  she  ought   to  be  required   to   take 
that  care  of  herself  which  others  are   re- 
quired to  take  of  her.    The  <drcumstances 
of  tills  case  are  such  that,  in  my  opinion, 
(he  questions  whether  deceased  was  negli- 
gent,  and  whether  her  negligence   was    an 
immediate      and      proximate      contributing 
cause,  should  be  submitted  to  the  Jury,   <hi 
all    the    circumstances    of   the   cose.     The 
questions  are:   Did   she   act   as   a  prudent 
person   would  have  acted  under  the   same 
circumstances?     And  did  her  want  of  sncb 
care  contribute  directly  and  proximately  to 
the  injury?     I  regard  the  case  of  Rjillway 
Oo.  V.  Ives,  144  U.  S.  408,  12  Sup.  Ct.  Rep. 
679,   as  an  authority  for,   not  against,    the 
proposition  that  the  question  of  contributory 
negligence  here  is  one  for  the  Jury  to  de- 
termine, on  all,  not  a  part,  of  tlie  drciun- 
stances  in  evidence.    To  avoid  any  misun- 
derstanding, I  repeat  there  is  no  objection  to 
this  fifth  Instruction,  given  at  the  request 
of  the  plaintiff,  so  far  aa  it  defines  negli- 
gence on  the  part  of  the  defendant     The- 
error  In  it  Is  tbat  It  cuts  out  the  defense  of 
contributory   negligence,— a   defoise    which, 
in  my  opinion,  should,  under  the  facts   of 
this  case,  hare  been  submitted  to  the  Jury, 


Digitized  by 


Google 


Uo.) 


SULLIVAN  e.  MISSOUBI  PAC.  RY.  CO. 


157 


for  them  to  determine  upmi  all  the  evlclence. 
The  court,  I  aeree,  did  not  err  in  ^ving  Ote 
plaintUTs  fourth  Instractlon. 

BARCLAT,  J.  Finding  myself  unable 
tu  agree  to  some  of  the  ix'opoeltlons  aa- 
sprted  In  the  opinion  of  my  learned  Broth- 
<>r  BBAGB,  It  seems  apiH'oprlate  to 
indicate  distinctly  the  points  of  differ- 
ence. 

1.  What  force  should  be  given  to  resaoot- 
sMe  muniicipal  regotatlona  of  the  speed  of 
Kilway  trains,  and  to  similar  local  enact- 
mentB  for  the  protection  of  life  and  prop- 
erty, la  the  qaestioa  of  firat  conslderatloB. 
Its  importance  la  obvious.  The  facts  of  th« 
case  have  been  already  stated,  and  need  mat 
be  repeated.  The  Judgm^it  against  the  rait 
way  company  Is  to  be  set  aside  because  the 
«lrcult  Jn4ge  gave  the  iBstractlon  aumbered 
.5.  quoted.  It  deals  with  the  UahUity  «rC  de- 
fendant oB  the  assumption  that  plalatiff  ma 
neRligeut  in  stepping  on  the  trade  before  ebc 
fell.  The  majority  at  my  brethren  cttmeeit 
that  the  flrat  half  of  the  faistructlaB  la  eoK 
tirely  correct  That  ccHkcessloa  la  satisfac- 
tory as  far  as  it  gees.  The  dootziae  It  rec- 
ognises waa  aanoonoed  In  Hlsaoori  more 
than  30  years  ago,  following  the  leading 
Unglish  ease  ot  Davles  v.  Maaa,  (1842,)  10 
Meea.  &  W.  M&  It  has  cdnoe  been  often 
applied,  though  there  are,  nevertheless,  in- 
atancea  in  die  reports  (some  of  whlcb  am 
referred  to,  with  approval,  la.  the  leading 
opinion  here)  In  which  It  has  been  wholly  ig- 
nored. That  doctrine  bears  ao  directly  on 
the  merits  of  this  case  that  its  full  meaning 
should  be  ^appreciated.  It  has  be&i  forma- 
lated  by  the  highest  court  in  Singland  thus: 
"The  plalntifT  In  an  actlcm.  for  negllgeaoe 
oaonot  succeed  if  it  is  fouad  by  the  jury 
that  he  haa  himself  been  guilty  of  any  negli- 
gence or  want  of  ordinary  care  which  con- 
tributed to  cause  the  accident;  but  there  is 
another  propoaltloa  equally  well  established, 
and  It  is  a  quallficfltloD  upon  the  first,  name- 
ly, that  though  the  plalntifT  may  have  been 
guilty  of  negligence,  and  although  that  aeg- 
ligence  may  in  fact  have  contrlbated  to  tlM 
accident,  yet  if  the  defendant  could.  In  the 
result,  by  the  exercise  of  ordinary  care  and 
diligence,  have  avoided  the  mlachlef  wfalcb 
happened,  the  plaintiff's  negligence  will  not 
exctise  him,  (the  defendant]"  Radley  ▼. 
UaUway  Co.,  (1876,)  L.  R.  1  App.  das.  759. 
The  supreme  court  of  the  United  States  in 
recent  coses  has  approved  and  followed  the 
same  rule.  Coasting  Co.  v.  Ttdson,  (1881,) 
139  n.  S.  551,  11  Sup.  Ot  Rep.  6a3;  Railway 
Co.  V.  Ives,  (1882,)  144  U.  &  408.  12  Sup.  Ot 
Rep.  ffi9.  It  Is  universally  reoogsdzed  wher- 
ever the  principles  of  the  modem  oommon 
law  prevail,  though  it  Is  not  aeceaaaiy  here 
to  mention  more  than  a  few  more  preo»- 
denb  applj-lng  it  outside  of  this  statei, 
Scott  V.  Railway  Co.,  (1861,)  11  Ir.  C!om.  I* 
:i77;  SlUlman  v.  Ix!wis.  (1872.)  49  N.  Y.  379; 
Rcis  V.  Wendel,  (1884.)  5  Hawaii,  140;  Beck- 


ett V.  Bailwtv  Co.,  (1885,)  8  Ont  001;  Pierce 
V.  Steamship  Co.,  (1881,)  153  Mass.  87,  26 
M.  K.  Rep.  415;  Valla  v.  Railroad  Co.,  (18820 
82  Wis.  1,  51  N.  W.  Rep.  10S4.  It  is  a  8»- 
iloos  error  to  suppose  that  the  proper  appli- 
cation of  tiiat  rule  would  "practically  ab- 
rogate the  doctrine  of  contributory  negli- 
geitce."  As  was  pointed  out  with  great 
clearness  by  Judge  Scott  In  Adams  v.  Ferry 
Co.,  (1858,)  27  afo.  95,  the  necUgence  ot 
plaintia  which  will  defeat  hia  recovery  must 
be  such  OB  "actively"  (or,  as  some  other 
Judges  say,  "directly")  contributes  to  the 
iiija>7  "ttt  the  time  of  its  oommlssloa;"  and, 
"where  there  la  a  laere  passive  fault  or  neg- 
ligence oia  the  port  of  the  plaintlfC,  the  de- 
fendant is  bound  to  the  observance  of  or- 
dinary care  aad  prudtence  in  order  to  avc^d 
doing  him  a  wrong."  This  distinction  has 
been  well  ezprosaed  la  a  distant  quarter  of 
the  globe  by  Sir  Oeorge  Innes,  in  Brown  r. 
CommisaionerB,  (1887,)  •  Now  South  Wales, 
92,  thus:  "The  two  rales  •  •  •  peiiiapB 
may  appear  to  ooafllet  but  are  really  not  In 
a^y  way  Iscsoinslste&t  whea  it  la  bonm  in 
mind  that  the  aeg^igenoe  on  the  part  of  tiw 
plaiBtlfl  which  is  to  preclnde  him  from  re- 
oovarlag  must  be  negligence  immediatelr 
and  proximately  oooductag  to  the  Injury." 
So  tliat  the  aegUguiee  of  the  injured  pertf 
is  a  defense,  in  a  ease  lUm  this,  only  when 
it  outers  into  the  result  as  a  direct  ar  effi- 
cient causa  tliereof;  but  where  that  neg^- 
genoe  distinctly  precedes  the  flital  act 
which  produces  the  injury,  s&d  that  act 
mi^t  have  beea  avoided  "bj  defendant's  ex- 
ercise of  reasonable  care,  the  prior  negli- 
gence is  not  to  be  regarded,  Juridically,  tm 
the  proximate  or  direct  cause  <xf  the  dam- 
age. Mtdi  V.  Railroad  Oo.,  (1870,)  45  Mo. 
322;  Brown  r.  Railroad  Co.,  (1872,)  SO  Mo. 
461;  Wemar  v.  Railway  Co.,  (1884.)  81  Mo. 
388.  This  role  does  not  nullify  the  other 
proposition,  that  wtaere  negUg«iice  of  the  to- 
Jored  party  directly  contributes  to  Oa  r*- 
suit,  there  can  be  no  refx>very,  under  tb» 
principles  ot  the  oommon  law. 

tiometlmes  it  is  a  Question  of  fact  whether 
the  negllgoice,  Just  mentioned,  directly  coa- 
trlbated  to  ttie  lAjnry,  or  wheth»  it  was  so 
remote  as  to  be  a  mere  condition,  and  not  a 
proxiEoate  cause.  Meyer  v.  Railroad  Co., 
(1867,)  40  M«L  151;  Monisaey  v.  Ferry  Co., 
(1869.)  43  Mo.  380;  Karie  v.  Railroad  Co., 
(1874,)  65  Mo.  476.  WhUe,  on  the  other  hand, 
the  admitted  facts  may  at  times  tend  so 
plainly  to  an  inference  ot  negllgmce,  direct- 
ly coDtrlbtttlng  to  the  result  as  to  exclude 
aay  other  reasonoUe  coDcluslon;  and  in 
such  oaae  the  court  may  so  dedare  by  virtue 
of  its  right  to  determine  the  evidential  force 
of  facta  submitted  for  its  aetkm.  l^at  these 
principles  are  frequently  difficult  of  practi- 
cal awUcatlon  gaea  without  saying;  but  that 
fomisheB  no  sufficient  reason  to  discard  the 
valuable  rule  of  Davles  v.  Maiai,  10  Meea. 
&  W.  546,  (of  wfalcb  Adoma  v.  Ferry  (>>., 
27  Mo.  86,  la  the  counterpart  in  Mlaaotul,) 
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In  order  to  save  the  doctrine  of  contributory 
negligence  from  Its  fsnipx>osed  peril.  Each 
bas  Its  proper,  useful,  and  Just  place  In  our 
jurisprudence;  and  the  efforts  of  those  who 
strive  to  ai^ly  the  law  wltb  a  due  regard  to 
Its  vital  principles  wUl,  no  doubt,  In  time, 
secure  a  more  general  imderstondtng  of 
the  proper  part  that  each  of  those  rules 
should  play  In  the  administration  of  justice. 
Some  of  my  associates  (acknowledging  in 
a  measure  the  force  of  the  doctrine  of 
Davles  v.  Mann)  admit,  in  the  leading  opin- 
ion, that  the  circumstances  of  the  present 
cam  are  such  that,  notwithstanding  Mrs. 
Sullivan  may  have  beea  negligent  in  go4ng 
on  the  track,  yet  defendant  would  l>e  liable 
If  It  failed  to  exercise  ordinary  care  to  dis- 
cover and  to  avert  her  peril  when  there,  as 
stated  in  the  first  part  of  Instruction  5.  This 
rule  is  conceded  to  be  established  law.  Why? 
Because  the  principles  of  general  jurispm- 
denoe,  deduced  by  the  judges  from  the  pre- 
cepts of  the  common  law,  are  held  to  Impose 
on  defaidant  a  duty  to  use  reasonable  care 
to  avoid  the  consequences  of  Mrs.  Sullivan's 
prior  negligence.  Now,  just  at  this  point, 
my  view  of  the  case,  with  due  deference  to 
the  judgment  of  my  associates,  difFers  from 
tbat  expressed  in  the  opinion  of  my  learned 
Brother  BRACE.  If,  in  such  drcumstances, 
defendant  is  liable  for  negligence  resulting 
from  the  breadi  of  a  duty  imposed  upon  it 
by  the  general  principles  of  law,  (as  con- 
strued by  the  courts,)  why  should  not  de- 
fendant be  held  liable,  on  the  same  facts, 
tor  breach  of  a  duty  imposed  upon  it  by  pos- 
itive law,  namely,  the  ordinance  regulating 
the  speed  of  trains  In  Kansas  City?  It  has 
heretofore  been  often  held  in  this  state  that 
the  failure  to  observe  such  municipal  regular 
tlons  is  of  Itself  negligence,  (Liddy  v.  Rail- 
road Co.,  [1867,1  40  Mo.  506;  Dahlstrom  v. 
Railway  Co.,  [1892,]  108  Mo.  525,  18  S.  W. 
Rep.  919;)  yet  in  the  leading  opinion  now 
delivered  the  position  Is  taken  that,  for 
negligence  of  that  kind,  defendant  is  not 
liable.  If  prior  negligence  of  :Mrs.  Sullivan 
existed,  though  the  negligence  of  the  lat- 
ter might  be  sufiSclently  remote  to  war- 
rant a  recovery  if  defendant  had  been 
guilty  of  negligence  of  a  different  sort, 
namely,  failing  to  observe  the  duty  of 
using  reasonable  care  to  discover  her  peril 
and  avert  it.  This  distinction  between  dif- 
ferent sorts  of  negligent  acts  of  the  de- 
fendant seems  to  be  entirely  artificial,  and 
untenable  on  principle.  Worse  than  that, 
its  application  has  the  effect  to  excuse  the  de- 
fendant from  performing  one  duty  (said  tD 
rest  upon  it  by  reason  of  common-law  prin- 
ciples) because  of  Its  failure  to  observe  an- 
other duty  enjoined  on  It  by  the  ordinance. 
These  ordinances  omtemplate  tbat  persons 
are  likely  to  be  upon  the  public  streets  where 
defoidant  has  its  tracks,  and  their  design 
Is  to  protect  the  lives,  limbs,  and  property 
of  citizens  lawfully  using  the  highway,  con- 
currently wltb  tlie  railway  company.    If  a 


train  is  moving  slowly,  that  care  which  Its 
managers  are  bound  to  use  to  avoid  running 
people  down  will  be  far  mmre  effective  than 
if  the  train  is  going  at  a  great  speed.  It  ap- 
pears in  evidence  that.  If  the  train  had  been 
running  at  the  ordinance  rate,  it  could  have 
been  stopped  within  about  10  feet;  but  in 
point  of  fact  it  was  stopped  "about  a  block" 
after  passing  the  place  of  accident  AU 
the  evidence  establishes  that  it  was  run- 
ning at  a  higher  rate  of  speed  than  the 
ordinance  permitted.  To  hold  that  defend- 
ant was  bound  only  by  the  duty  to  use 
ordinary  care  to  discover  and  avert  injury 
to  Mrs.  Sullivan,  however  fast  the  speed 
of  the  train  might  be,  is,  in  my  opinion,  to 
take  the  life  out  of  the  ordinance,  and  to 
put  a  premium  on  its  violation.  Such  a 
ruling  practically  gives  defendant  a  great  ad- 
vantage from  its  own  wr<»g,  and  seems  to 
me  to  be  out  of  harmony  with  the  reason 
and  spirit  of  the  law  of  negligence.  Under 
it,  the  greater  the  speed,  the  less  the  capacity 
to  use  care  to  avoid  danger  to  persons  on 
the  street,  and  hence  tbe  less  the  liability. 
To  such  a  conclusion,  my  dissent  Is  respect- 
fully, but  earnestly,  interposed.  In  my  judg- 
ment, the  duty  to  obey  the  ordinance  was  as 
imperative  as  that  of  using  care  to  discover 
and  avert  peril  to  Mrs.  Sullivan.  The  viola- 
tion of  either  was  negligence;  and.  If  the 
breach  of  the  ordinance  prevented  the  de- 
fendant from  performing  its  further  duty 
to  use  reasonable  care  to  avoid  injury  to  her, 
then  it  should  be  held  liable  for  that  breach. 
That  proposition  was  distinctly  laid  down  in 
Maher  v.  Railroad  Co.,  (1876,)  64  Mo.  267. 
It  was  repeated  with  emphasis  In  Dunkman 
V.  Railway  Co.,  (1887,)  95  Mo.  232,  4  S.  W. 
Rep.  670,  a  case  which  bas  since  been  often 
cited  as  authority;  and,  upon  a  careful  read- 
ing of  the  opinion  and  of  the  instructions 
in  KeUy  V.  Transit  Co.,  (1888,)  95  Mo.  279, 
8  S.  W.  Rep.  420,  It  will  be  seen  that  this 
precise  question  was  Involved  in  that  case, 
and  was  decided,  without  dissent,  in  the 
same  way.  Those  declsloiis  appear  to  me  to 
be  sound  in  principle,  and  should  not  be  over- 
ruled. In  Prewltt  v.  Eddy,  (Mo.;  1893,)  21 
S.  W.  Rep.  742,  it  was  declared  by  the  sec- 
ond division  that,  "after  a  careful  review 
of  the  doctrine  of  contributory  negligence, 
we  find  no  warrant  In  authority  or  In  rea- 
son for  making  any  distinction  In  the  char- 
acter of  defendant's  negligence,  whether  It 
Is  the  violation  of  some  statutory  provision 
or  mvtnicipal  ordinance  or  Is  ftadi  by  virtue 
of  the  common  law."  It  is  neither  here  nor 
there  now  whether  that  theory  was  correct- 
ly applied  to  the  facts  of  that  litigation.  The 
principle,  at  least,  was  plainly  laid  down, 
and  it  la  applicable  to  the  case  here  In  hand. 
Along  with  the  Instruction  numbered  S,  the 
court  (in  plalntlfTs  first  instruction)  required 
the  jury  to  find,  as  eesnttlal  to  a  verdict 
against  defendant,  "that  said  Ellen  Sullivan 
was  not,  at  the  said  time  and  place,  guilty 
of  negligence  directly  contributing  to  the  In- 
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jBiy."  The  same  Idea  was  repeated  In  the 
serenth  Instractlon  given  for  the  defendant, 
aa  fidlowa:  "(7)  The  court  instmctB  the  Jury 
that  tf  they  shall  beUeve  from  the  eyldence 
in  the  case  that  the  deceased  was  herself 
negligent  at  the  time  and  place  she  was 
killed,  and  that  such  negligence  directly  con- 
tribated  to  her  death,  then  the  plaintiff  can- 
not recover,  although  you  may  beUeve  that 
the  defendant  was  also  negligent"  It  is 
the  settled  rule  In  MUbouH  that  all  the  In- 
structions should  be  considered  together  and 
read  aa  an  entirety.  Douf^erty  ▼.  Railroad 
Co.,  (1S89,)  97  Mo.  647,  11  S.  W.  Rep.  261; 
Owens  ▼.  Railroad  Co.,  (1888.)  95  Mo.  169, 
S  S.  W.  Rep.  3CS0.  The  fifth  Instractlon  au- 
thoriees  a  finding  In  plalntUTs  favor  on  the 
facts  stated,  notwithstanding  Mis.  Sullivan 
was  negUgeDt  'in  stepping  upon  the  track;" 
but,  under  the  other  instructions,  it  was 
necessary  to  the  veidlct  that  the  Jury  should 
further  find  that  her  negligence  did  not  di- 
rectly contribute  to  her  death.  Taking  these 
statements  together,  the  legal  effect  of  the 
verdict  Is  to  decide  that  her  negligence  In 
"stepping  («  the  track"  was  negligence  that 
did  not  directly  contribute  to  her  injury, 
but  was  sufficiently  remote  to  Justify  the 
snbmiselon  of  the  issue  whether  or  not  the 
defmdant,  by  the  exercise  of  ordlimty  care, 
(Including  therein  the  observance  of  the  du- 
ties imposed  by  ordinance,)  could  have  avoid- 
ed injuring  her.  Furthermore,  It  will  be 
seen  that  the  language  in  respect  of  her  neg- 
ligence is  precisely  the  same  in  the  first  half 
of  the  fifth  Instruction  as  that  used  In  the 
latter  half;  yet  the  former  is  held  (in  the 
principal  i^lnlon,  delivered  by  Judge  BRACE) 
to  be  a  correct  declaration,  while  the  latter 
half  is  condemned  as  failing  to  properly 
state  the  law  of  contributory  negligence. 
In  my  opinion,  the  fifth  Instruction,  when 
read  along  with  the  others  of  the  series,  was 
right  on  principle,  and  the  Judgment  should 
not  be  reversed  because  of  It. 

2.  But  a  careful  examination  of  the  plain- 
tiff's fourth  instruction,  already  quoted, 
leads  me  to  consider  it  faulty.  No  doubt, 
it  correctly  states  a  general  rule  in  respect 
of  Mrs.  Sullivan's  right,  at  the  outset,  to 
presume  (If  she  knew  no  better)  that  the 
train  was  running  at  a  speed  not  exceed- 
ing that  allowed  by  law;  but  the  statement 
of  that  rule  is  of  doubtful  utility  and  cor- 
rectness as  part  of  the  instructions  in  a  case 
of  this  sort,  where  the  evidence  is  such  as  to 
warrant  an  inference  and  finding  either  way 
on  the  question  whether  the  injured  party 
was  guilty  of  negligence  directly  contributing 
to  her  own  misfortune.  This  was  held  in 
Myen  r.  City  of  Kansas,  (1892,)  108  Mo. 
480,  18  S.  W.  Rep.  914,  and  it  seems  to  me 
that  that  oidnlon  diould  not  be  abandoned. 
But  tbe  instruction  went  further,  and  pro- 
ceeded to  comment  on  the  evidence  on 
the  point  to  which  It  referred.  Mrs.  Sul- 
livan was  certainly  bound  to  use  ordinary 
care.    With   the  facts  in   proof   when   the 


cause  was  submitted,  it  was  not  proper 
to  tell  the  Jtiry  that  she  had  the  right 
to  act  on  the  presumption  that  the  train 
was  not  running  at  an  unlawful  rate  ot 
speed,  when  there  was  room  for  the  infer- 
ence that  ordinary  vigilance  would  have  in- 
formed her  to  the  contrary.  It  is  true 
that,  by  the  other  instructions,  already  noted, 
the  issue  whether  or  not  her  negligence  di- 
rectly contributed  to  her  death  was  sub- 
mitted, and  the  Jury  found  in  plalntlflTs  fa- 
vor on  that  Issue;  but  it  is  Impossible  to 
reasonably  say  that  that  result  may  not  have 
been  Influenced  by  the  flat  of  the  court  that 
she  had  the  right  to  "act  on  tiie  presump- 
tion" that  the  train  was  going  at  a  lawful 
rate  of  speed.  In  the  shape  the  case  finally 
assumed  upon  tbe  evidence,  that  InstructioD 
amounted  to  an  announcement  that  her  act 
in  stepping  on  the  track  was  rightful,  aa  a 
matter  of  law,  tf  she  did  not  Imow  the  speed 
of  the  train,  irrespective  of  the  question 
whether  or  not  that  act  may  have  directly  con- 
tributed to  her  death.  That  declaration  was,  in 
our  Judgment,  erroneous.  It  was  a  question  or 
fact  whether  she  used  ordinary  care  to  ob- 
serve its  speed,  and  whether.  In  going  for- 
ward, her  act  was  that  of  a  reasonably 
prud^it  person  in  the  circumstances.  To  an- 
nounce that  she  had  the  right  to  act  on  the 
presumption  mentioned  was  for  the  court 
to  declare,  in  effect,  as  a  rule  of  law,  that 
that  act  of  hers  was  not  negligence,  and  to- 
exclude  any  Inference  of  negligence  based  on 
that  act.  Viewing  the  case  broadly  on  its 
merits,  it  cannot  fairly  be  said  that  this  er- 
ror was  harmless.  For  that  reason  a  new- 
trial  should  be  granted. 

6ANTT,  J.,  ocmcuis  In  tbe  second  para- 
graph at  this  opinion. 


B0(3GESS  V.  METROPOLITAN  ST.  ET. 

CO.' 

(Supreme  Court  ot  liissouri.  Division  No.  L 

July  8,  1893.) 

AOnOX  VOB  PlBSOHAL  IKJUBISS  —  HAS1II.B8S  Er- 
BOB — BVIDBHOB— InSTBUCTIONS — D^MAOEB. 

1.  In  an  action  for  personal  injuries,  though' 
the  court  may  have  erred  in  Instructing  tbe- 
Jury  as  to  plalntifTa  right  to  recover  at  all. 
where  that  issue  was  found  for  plaintiff,  and 
substantial  damages  awarded,  the  error  Is  not 
reversible  on  appeal  by  plaintiff. 

2.  In  an  action  for  personal  injuries,  de- 
fendant may  show,  under  the  general  issue, 
that  the  injury  was  enhanced  by  plaintiff's 
continued  use  of  intoxicating  liquors. 

3.  Rev.  St  1889,  §  2188,  providing  that  the 
court  may  instruct  me  jury  "when  the  evi- 
dence is  concluded,  and  before  the  case  is 
argued,"  does  not  prevent  the  giving  of  instruc- 
tions after  the  argument  of  tlie  case  by  coun- 
sd. 

4.  In  an  action  for  an  Injury  to  plaintiff's 
anlde,  alleged  to  have  resulted  from  defend- 
ant's negligence,  where  the  evidence  as  to  the 
extent  of  the  injury  is  conflicting,  a  judgment 
of  $1,000  will  not  be  reversed,  because  so  in- 
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adequate  as  to  Indicate  that  it  was  the  resak 
of  passion  or  prejudice^  Barclay,  J.,  diaaent- 
iii2. 

Error  to  drcult  court,  Xaduon  coonty; 
R.  H.  Field,  Judge. 

Action  by  Richard  O.  Boggeas  against  the 
Metropolitan  Street-Rallway  Company  for 
peFBonal  Injuries.  From  a  Judgment  for 
plaintiff  for  $1,000  «Dly,  he  brings  error. 
Affirmed. 

L.  H.  Waters  and  Eugene  Pearson,  for 
plaintiff  In  ^ror.  Pratt,  Fetry  &  Uager- 
man,  for  def^idant  In  error. 

BRAGB,  J.  This  to  an  action  for  damages 
for  personal  Injuries,  In  which  the  plaintiff 
obtained  a  verdict  and  Judgment  for  $1,000, 
to  reverse  which  he  brings  the  case  here  by 
writ  of  error.  The  substantial  averments 
of  the  petition  are  tbat  the  defoidant  is  a 
corporation  operating  a  cable  street  railway 
on  and  along  Main  and  other  street^  la  ttie 
dty  of  Kansas;  that  on  the  23d  day  of  Jan- 
uary, 1890,  while  the  plaintiff  was  passing 
over  the  defendant's  track  on  Main  street, 
he  stepped  upon  the  covering  of  a  pit  or 
manhole  maintained  by  the  defendant  be- 
tween its  traclcs  for  the  purposes  of  its  rail- 
way, whlcii  covering  "slipped  and  turned, 
and  he  was  thereby  thrown  down,  and 
caused  to  fall  into  said  opening,  and 
was  thereby  bruised,  wounded,  and  in- 
jured In  his  right  foot  and  ankle,"  by  rea- 
son of  which  injuries  he  was  cMiflned  to  hb 
room  and  bed  for  two  months,  expended 
large  sums  of  money  for  care  and  medical 
treatment,  and  underwent  great  pain  and 
suffering  in  mind  and  body,  to  his  damage 
in  the  sum  of  $20,000.  The  specific  negli- 
gence charged  was  that  said  cover  was  con- 
structed to  rest  upon  a  rabbet  inside  of  a 
frame,  and  that  the  defendant,  at  the  time 
of  the  accident,  had  failed  to  have  the  some 
properly  inspected,  and  had  permitted  dirt 
and  other  material  to  collect  around  the  in- 
side of  the  upper  part  of  said  frame,  and 
along  and  upon  said  rabliet,  by  reason  of  which 
the  said  covering  woulJ  not  and  did  not  rest  up- 
on said  rabbet,  but  was  tliea  and  there  loose 
and  Insecured,  and  liable  to  slip  and  turn 
when  stepped  upon  by  any  person  passing 
over  the  8am&  The  answer  was  a  general 
denial  and  a  plea  of  contributory  negllgoice, 
upon  which  issue  wns  Joined  by  reply.  The 
evidence  for  the  plaintiff  tended  to  prove 
that  the  plaintiff  was  injured  la  the  manner 
diarged  in  the  petitioD,  and  the  negligence 
of  defendant  as  therein  dmrgcd;  that  the 
defendant,  by  reaswi  of  bis  injuries,  was 
confined  to  his  room  over  50  days,  suffered 
sharp  pain  in  his  ankle  and  foot  at  the  time 
and  ever  since,  took  medicine  to  alleviate 
tlie  pain  and  to  Induce  sleep  for  four  or  five 
weeks;  that  some  of  the  lignmeots  were 
torn,  and  blood  vessels  injured,  some  rup- 
tured; no  bones  were  broken,  the  most  seri- 
ous trouble  being  In  the  ankle  Joint;  that  the 


injury  was  permaneBt,  and  he  would  alwiya 
have  to  use  a  emteb  or  cane.  The  evideaoe 
for  the  defendant  tended  to  prove  that  the 
defendant  was  not  guilty  of  neg^igenoe;  that 
the  track  was  pnq>etly  inspected;  tlut  there 
was  no  accnmolatlon  of  dirt  or  other  ma- 
terial, as  alleged;  that  Uie  cover  was  dls- 
plaoed  by  a  heavy  team  passing  over  the 
same  Immediately  before  the  accident;  and 
that  the  injury  was  not  serloua  There  was 
no  evidence  tending  to  prove  contrltmtory 
negHgenoe,  nor  expense  for  medicine  or  med- 
ical attemdanoe,  nor  of  the  value  of  time 
lost;  and  Uiere  was  evidence  tendhig  to 
prove  tbat  the  plaintiff  attended  regularly 
to  his  bnalneBS  as  a  lawyer  after  April,  1880. 
1.  Upon  tile'  qaestfon  of  the  pialnafTs 
right  to  reooyer,  the  court  gave  many  Instnic- 
tlona  and  refused  several  asked  for  the  plafn- 
tlfl.  The  action  of  the  court  in  giving  and 
refusing  these  Instructions  to  asBlgned  as 
MTor,  and  a  large  part  of  plalntUF's  brief 
to  devoted  to  the  demonstration  of  tbe«e 
errors.  Ck>ncedlng,  for  the  sake  of  the  arga- 
ment,  that  tlie  court  did  commit  such  error 
ha  respect  of  these  Instructions  aa  would  re- 
quire a  reversal  of  tlie  case  If  the  verdict 
had  been  against  the  plalntifl,  ought  they 
to  ao  operate  when  the  verdict,  deiq>ite  socb 
errors,  was  in  his  favor  and  for  substantial 
damages?  The  instmctlona  now  mtder  consld- 
eratton  did  not  go  to  the  question  of  damages 
at  on,  but  were  confined  to  the  Issues  in- 
volving plalntlirs  right  to  recover.  Those 
issues  were  all  found  for  the  plaintiff.  Tbe 
verdict  establtobed  hto  right  to  recover. 
How,  then,  to  he  prejudiced  by  those  er- 
rors? The  plahitlff  has  no  right  to  complain 
that  the  verdict  was  in  hto  favor.  Be  does 
not  bt  fact  so  complain.  The  whole  harden 
of  hto  complaint  to,  and  can  only  be,  that, 
having  been  ao  fbund,  the  Jury  gave  him  in- 
adequate damages  for  hto  injuries,  and  of 
any  error  tending  to  produce  thto  result  he 
has  a  right  to  complain,  but  not  of  errors 
prejudicial  only  to  hto  right  to  recover,  when 
in  fact  he  does  recover.  The  appellate 
coorts  of  this  state  are  prohibited  by  statute 
from  reversing  the  Judgment  of  any  court 
except  for  error  committed  by  snch  court 
materially  affecting  the  merits  of  the  ac- 
tion, (Rev.  St.  1889,  «  230S;)  and  thto  court 
has  uniformly  disregarded  sncb  errors  as 
produce  no  Injury,  (Gregory  v.  CSiambers, 
78  Mo.  294;  Pritehard  v.  Hewitt,  91  Mo. 
547,  4  S.  W.  Rep.  437;  aty  of  St  Lento  v. 
Lanlgan,  97  Mo.  175,  10  S.  W.  Rep.  475; 
Stanley  v.  Railway  Co.,  100  Mo.  435,  13  S. 
W.  Rep.  709;  McGuIre  v.  Nugent,  108  Mo. 
161,  15  S.  W.  Rep.  551;  Green  v.  City  of  St. 
Louis,  100  Mo.  454,  17  S.  W.  Rep.  49«.) 
In  Pritdiard  v.  Hewitt,  supra,  we  said: 
"The  refused  Instructions  numbered  seven 
and  eight,  asked  for  by  the  plaintiff,  and  the 
instruction  given  by  the  court  for  the  de- 
fendant, were  all  upon  the  Issue  Joined  upon 
defendant's  plea,— that  plaintiff  first  assault- 
ed him,  and  that,  in  restoting  that  assault. 
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be  naod  no  man  force  tban  was  necessary 
to  resist  such  assault  and  protect  bims^Lf 
from  great  personal  injury;  and,  as  tbat 
issae  was  found  tor  the  plaintiff  by  the  Jury, 
no  harm  resulted  to  him  from  the  action  of 
the  court  in  that  behalf,  even  though  it  be 
'Conceded  that  plaintiff's  refused  instructions 
were  cori%ct,  and  that  the  one  given  for  the 
defendant  is  obnoxious  to  the  criticism 
placed  upon  it  The  action  of  the  court  in 
^Ting  the  one  and  refusing  the  others  would 
therefore  be  no  ground  for  reversal."  And 
such  seems  to  be  the  rule  dsewbere  Inde- 
pendent of  statute.  Donovan  t.  Railroad 
Co.,  79  Ala.  420;  Carrlngton  V.  Bailroad  Co., 
<AJU.)  6  South.  Rep.  9ia  The  foUowlng  re- 
marks of  S(KuervUle,  J.,  in  the  latter  case, 
are  apposite  to  the  case  In  hand:  "It  is  per- 
fectly apparent  upon  the  whole  record  tiiat 
this  finding  of  the  Jury  necessarily  deter- 
mined every  issue  raised  in  favor  of  the 
plaintiff,  excepting  alone  the  issues  affecting 
the  amount  of  recovery.  They  manifestly 
decided  that  the  defendant  was  guilty  of 
culpable  neglig^ice,  for  whidi  it  was  liaUe 
in  damages  to  the  plaintiff.  They  decided, 
likewise,  that  the  deceased  was  not  guilty 
of  contributory  negligence  in  any  particular 
whlcb  would  bar  a  recovery  by  his  per- 
sonal representative.  The  only  matter  ns 
to  wtateb  the  i^alntifl  in  the  court  below 
<who  is  the  appellant  here)  can  or  does  com- 
plain is,  as  we  bave  said,  the  amonat  of 
the  recovery.  He  maintains  that  the  Jury 
sbonld  taavo  found  a  verdict  for  a  larger 
snm  than  $500.  In  this  aspect  of  the  record, 
<we  hare  a  direct  authority  in  the  case  of 
Donovan  t.  Railroad  Co.,  79  Ala.  429,  for 
the  proposition  that  we  will  not  consider  as 
reversible  error  any  ruling  of  the  primary 
court  bearing  merely  on  the  naked  qnestlon 
of  the  d^endant's  liability,  and  not  affect- 
ing the  amount  of  damages  recovered,  how- 
ever erroneous  it  may  be  in  fact,  because. 
If  error,  such  ruling  Is  error  without  injury 
to  the  plaintiff."  Such  being  the  law,  we 
will  pass  to  the  consideration  of  the  only 
substantial  ground  of  complaint,— tibc  amount 
of  the  damages. 

2.  Ttte  court  gave  only  two  instructions 
directly  upon  the  questltm  of  damages,  as 
follows:  "(12)  If  the  plaintiff  conducted 
himself  Imprudently  by  Imprudently  drink- 
ing, thereby  Increaaing  liis  trouble  and  diffi- 
culty of  being  cured,  he  must  take  the  cen- 
!<eqncnces  of  such  action,  and  cannot  (dtarge 
the  defendant  therewith."  "(14)  If  the  Jury 
find  the  issues  submitted  in  the  Instructions 
for  plaintiff,  they  will  assess  his  damages  at 
such  sum,  not  exceeding  $20,000,  as  they  be- 
lieve from  the  evidence  will  be  a  fair  com- 
pensation to  him  for  the  pain  and  suffering 
at  mind  and  body  that  he  has  already  en- 
dured on  account  of  the  alleged  injury,  and 
such  as  he  is  reasonably  likely  to  suffer 
thereftom  in  the  future,  and  for  any  per- 
manent physical  disability  of  the  right  foot, 
anUe,  or  leg,  if  any,  which  the  Jury  may  bo- 
T.28s.w.no.6 — 11 


lieve  from  tlie  evidence  the  piatnHir  has 
taised  by  reason  of  wath  injuries;  but  inas- 
much as  no  amount  of  medical  bill  has  been 
shown  by  the  evidence  to  have  been  incurred 
by  plaintiff,  and  no  specific  value  for  his 
alleged  loss  of  time,  if  the  Jury  allow  plain- 
tiff for  these  items,  thegr  can  only  give  blm 
a  nominal  amount  for  each  of  them."  Two 
objections  are  urged  to  the  first  of  diese  in- 
structlons:  First,  that  there  was  no  evidence 
upon  which  to  base  it;  and,  second,  that  It 
was  not  within  ttte  issue  of  the  pleadings. 
The  plaintiff  himself  testified  that  he  was  a 
habitual  drinker  of  intoxicants,  and  that  he 
continued  the  practice  after  he  was  injured, 
and  that  once  or  twice  he  was  slit^tly  in- 
toxicated; and  two  physicians  testified  tliat 
the  drinlung  of  liquor  was  "detrimental  to 
the  condition  of  healing;"  "detrimental  to 
the  restoration  of  the  tlsniss;"  wlidle  then 
was  evidence  <»i  the  other  side  tending  to 
prove  that  tlie  contlnvumce  of  the  practice 
by  one  who  waq  ip  the  haUt  thereof  was 
not  so  detrimental  This  was  a  (juesticai  for 
the  Jury,  and  there  was  evidence  upon  whldi 
to  instruct  upon  thB  subject;  and  we  think 
this  evidence  was  admissible  under  tlie  gen- 
eral denial.  In  a  recent  work  on  Damages, 
It  is  said:  "The  acts  and  negUgcnoes  of  tlie 
plaintiff  which  have  enhanced  tlie  injury  re- 
sulting from  the  defendant's  act  or  neglect 
may  be  shown  in  mitigation  of  damage.  The 
defendant  is  liable  for  the  natural  and  prox- 
imate consequences  of  his  wrongful  acts; 
but  if  the  plaintiff  has  rendered  these  con- 
sequences more  severe  to  himself  by  some 
voluntary  act  whi(^  it  was  his  duty  to  re- 
frain from,  or  If  by  his  neglect  to  exert  liim- 
aclf  reasonably  to  limit  the  injury,  and  pre- 
vent damage,  in  the  cases  in  wtiich  the  law 
imposes  that  duty,  and  he  thereby  suffers 
additional  injury  from  tbe  defendant's  act, 
evidence  Is  admissii>le  In  mitigation  to  ascer- 
tain to  what  extent  the  damages  claimed  are 
to  be  attributed  to  such  acts  or  omissions  of 
the  plaintiff."  Suth.  Dam.  (2d  Ed.)  p.  290,  | 
155.  Sedgwick  reaches  the  same  result  I^ 
a  somewhat  different  mode  of  reasoning.  He 
says  in  ills  work  on  Damages,  (8th  Ed.  f 
201:)  "The  same  principle  vfbicti  refuses  to 
take  into  consideration  any  but  the  direct 
consequences  of  the  illegal  act  Is  applied  to 
limit  the  damages  where  the  plaintiff,  by 
reasonable  precaution,  could  have  reduced 
them."  Section  202:  "It  is  frequently  said 
that  it  is  the  duty  of  the  plaintiff  to  reduce 
the  damages  as  far  as  possible.  It  is  more 
correct  to  say  that,  by  consequences  which 
the  plaintiff,  acting  as  prudent  men  ordi- 
narily do,  can  avoid,  he  is  not  legally  dam- 
aged. Such  consequences  can  hardly  be  the 
direct  or  natural  consequences  of  the  de- 
fendant's wrong.  •  •  *  Ad  hoc  he  is  not 
damaged  by  the  defendant's  act,  but  by  his 
own  negligence  or  indifference  to  consequen- 
ces." Section  203:  "The  observance  of  the 
rule  by  the  plaintiff  will  not  always  have 
the  effect  of  reducing  the  damages;  it  may 
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even  enhance  them."  Section  201:  "The  ap- 
plicadoa  of  the  doctrine  of  contributory  neg- 
ligence and  of  that  of  avoidable  conaeqnen- 
oes  often  prodooes  resnltB  that  cloeely  resem- 
ble each  other,  but  there  \a  a  distinction 
between  the  two.  Gontributoiy  negUg«ice 
defeats  the  action  Its^f.  The  rule  of  avoid- 
able consequences  can  never  produce  this 
resolt,  as  It  cannot  be  applied  until  a  cause 
of  acdon  which  In  any  event  will  entitle  the 
party  injured  to  nominal  damages  has  arisen. 
The  rule  therefore  is  really  a  rule  of  limita- 
tion up<«  the  plaintiff's  recovery.  Nor  is 
it  properly  to  be  regarded  as  a  species  of 
mitigation  of  damages."  Whichever  line  of 
reasoning  be  adopted,  the  result  is  the  same. 
The  acts  of  the  plaintiff  tending  to  enhance 
the  injury  are  admissible  in  evidence  to  re- 
duce the  amount  of  the  damages  under  tbe 
general  issue,  whether  considered  as  in  mit- 
igation or  as  a  rule  of  limitation  of  dam- 
ages, (see,  also.  Bliss,  Ciode  FL  [Ist  Ed.]  { 
32»;  Cousins  t.  RaUroad  Co.,  66  Mo.  572; 
Young  T.  City  of  Kansas,  27  Mo.  App.  101;) 
and  so  coimsel  seemed  to  think  when  the 
evidence  was  offered,  as  no  objection  was 
then  made  to  its  admission,  and,  it  would 
seem,  on^t  now  to  be  precluded  from  ob- 
jecting to  an  Instruction  upon  It  for  that 
reason,  (Mellor  v.  Railroad  Co.,  105  Mo.  456, 
16  S.  W.  Rep.  849.)  It  foUows  that  ttkere 
was  no  error  in  giving  said  instruction  No. 
12. 

3.  Instruction  14  was  a  modification  of  In- 
struction No.  4,  asked  by  the  plaintiff,  made 
by  merely  eliminating  from  that  instruction 
tile  right  to  allow  damages  for  time  lost 
and  medical  expenses.  Before  making  the 
modlflcatlon  the  court  Inquired  of  counsel 
for  the  plaintiff  whether  there  was  any  evi- 
dence of  expenditures  for  medical  services, 
or  of  the  value  of  time  lost;  and  he  re- 
plied there  was  not,  and  thereupon  the  in- 
stracUon  was  modified  in  the  manner  stated. 
There  was  no  such  evidence,  as  the  record 
here  shows,  and  there  was  no  error  in  this 
action  of  the  court 

4.  During  the  argument  of  counsel  fbr 
plaintiff  to  the  jury,  be  stated  to  them  that 
the  witnesses  of  the  defendant  who  had  tes- 
tified as  to  the  cause  of  the  removal  of  the 
cover  of  the  manhole  in  question  were  of 
bad  repute.  To  this  statement,  counsel  for 
defendant  objected,  and  his  objection  was 
sustained  by  the  court;  and  thereupon  coun- 
sel for  plaintiff,  continuing  his  argument, 
stated  to  the  jury  that  he  had  a  right  to 
comment  upon  the  conduct  and  the  manner 
of  the  witnesses  while  giving  their  evidence, 
and  that  the  jury  had  the  right  to  take  that 
into  consideration.  The  cotut  thereupon, 
of  Its  own  motion,  gave  the  following  in- 
struction: "The  court  instructs  the  Jury 
that,  In  determining  the  credibility  of  any 
witness,  the  jury  have  the  right  to  take  Into 
consideration  the  conduct  and  manner  of 
the  witness  while  on  the  witness  stand,  and 
all  die  credible  evidence  in  the  case,  as  as- 


serted by  counsel  for  plaintiff;  but  ttiere  is 
no  evidence  that  any  witness  in  the  case 
is  of  bad  reputa  The  jury  will  theref<M« 
disregard  the  asserticm  of  such  attorn^  that 
any  witness  is  of  bad  repute."  Itie  asser- 
tion In  this  instruction  that  there  was  no 
evidence  that  any  witness  m  the  case  was 
of  bad  repute  is  borne  out  by  the  record, 
and  the  only  point  made  against  the  instruc- 
tion Is  that  It  was  given  after  the  argument 
to  the  jury  had  begtm.  Rev.  St  1889,  f 
2188.'  The  statute  does  not  prohibit  the 
giving  mstnictlons  after  the  argument  has 
been  commenced,  or  even  after  the  jury  has 
retired;  and  we  have  repeatedly  held  that 
the  court  may  do  bo  In  a  proper  case  when 
the  demands  of  Justic*  require  it  Dowse- 
lot  T.  Rawllngs,  58  Mo.  75;  State  v.  Wil- 
liams, 69  Mo.  110;  State  v.  MiUer,  100  Mo. 
606,  13  S.  W.  Rep.  832,  1051;  Wilkinson  v. 
Dock  Co.,  102  Mo.  130,  14  S.  W.  Rep.  177; 
Wlllmott  V.  RaUway  Co.,  106  Mo.  535,  17  S. 
W.  Rep.  490. 

6.  The  last  ground  urged  for  reversal  Is 
that  damages  awarded  by  the  Jury  are  so 
inadeqtiate  as  to  shock  the  bense  of  justice 
of  the  judicial  mind,  and  indicate  that  the 
verdict  must  have  been  the  result  of  passion, 
prejudice,  or  partiality.  If  such  were  the 
case,  the  Judgment  ought  to  be  reversed, 
and  the  cause  remanded  for  new  tilal;  t±ie 
rule  in  this  respect  being  the  same  when  the 
damages  allowed  In  astioDs  in  tort  are  so 
grossly  Inadequate  as  when  ttiey  are  so 
grossly  excessive.  3  Sedg.  Dam.  (8th  Ed.) 
{  1326;  1  Graham  &  W.  New  Trials,  (2d  Ed.) 
side  p.  462;  Gregory  v.  Chambers,  78  Mo. 
294;  Whltsett  v.  Ransom,  79  Mo.  258;  Pritch- 
ard  ▼.  Hewitt,  91  Mo.  547,  4  S.  W.  Bep. 
437;  Wddi  V.  McAlister,  13  Mo.  App.  89; 
Falrgrteve  v.  City  of  Moberly,  29  Mo.  App. 
141.  The  evidence  as  to  the  extent  of  the 
defendant's  injuries  was  conflicting.  The 
damages  are  sabstantiaL  It  was  the  pecul- 
iar province  of  the  Jury  to  assess  the  amoont, 
and  their  judgment  upon  the  matter  is  not 
such  OS  to  shock  our  sense  of  justice,  or  to 
force  on  our  minds  the  conviction  that  their 
verdict  was  the  result  of  pasrfon,  partiality, 
or  prejudice,  and  it  must  stand.  The  judg- 
ment is  therefore  affirmed.  All  concur,  ex- 
cept BARCLAY,  J.,  who  dissents  to  the 
fifth  paragraph  only,  for  reasons  which  he 
will  state  in  a  separate  (pinion. 

'  The  section  provides:  "When  the  evidence 
1b  concluded,  and  before  the  case  is  argued  or 
submitted  to  the  jury,  or  to  the  court  sitting 
as  a  jury,  either  party  may  move  the  court  to 
give  instmctlonB  on  any  point  of  law  arisinK  in 
the  cause,  which  shall  be  in  writing,  and  shall 
be  given  or  refused.  The  court  may  of  its 
own  motion  give  lilce  instructions,  and  such 
instructions  as  shali  be  given  by  the  court  on 
its  own  motion  or  the  motion  of  counsel  shall 
be  carried  liy  the  jury  to  their  room  for  thi>ir 
guidance  to  a  correct  verdict,  accordiuf;  to 
the  law  and  evidence,  which  instructions  shall 
be  returned  by  the  jury  into  court  at  the  con- 
clusion of  the  deiiberations  of  such  jury,  and 
filed  by  the  clerk,  and  Icept  as  a  part  of  the 
record  in  such  case." 
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DUNN  et  al.  t.  BATON  et  al. 

(Supreme  Court  of  Tennessee.    Sept.  11,  1893.) 

£jscTU£KT— Etidencb—  Asuissioks— Fbesomp- 
TiON  OF  Deed. 

1.  The  self-disserring  admissions  of  a  pred- 
eceacor  in  title  are  as  a  rule  admissible  against 
tliose  who  follow  and  claim  under  him,  when 
such  admissions  are  made  at  the  time  such 
predecessor  was  in  possession. 

2.  Declarations  of  this  character  are  to  be 
leoelved,  not  onlr  In  din>aragement  and  dim- 
inntion  of  the  propoty  which  the  declarant  en- 
joyed, but  as  evidence  of  any  fact  which  is  not 
foreign  to  the  statement  against  interest,  and 
which  forms  sabstantiallr  a  part  of  it. 

3.  The  role  admits,  as  against  succeeding 
holders  of  a  title,  maps,  recitals  in  deeds,  mon- 
uments, and  boundaries  of  which  an  owner 
during  his  ownership  was  author. 

4.  Deeds,  although  not  links  in  deraign- 
ment  of  title  from  original  owner*,  are  ad- 
mistiible  in  evidence  when  connected  with  pos- 
session of  present  owners,  and  of  those  under 
whom  they  claim,  for  the  purpose  of  showing 
the  bonndaries  of  anch  possession,  as  well  as 
the  nature,  extent,  and  description  of  their 
claim.  Such  conveyances  are  also  admissible 
in  aid  of  the  preanmption  of  a  deed  from  one 
of  the  original  grantors,  arising  from  long  poa- 
aeasion  of  defendants  and  of  those  under  whom 
thegr  claim. 

B.  When  possession  and  use  of  land  are 
Ions  continned,  they  create  a  presumption  of 
lawfnl  origin;  that  is,  that  they  are  founded 
npon  such  instruments  and  proceedings  as  in 
law  wonld  pass  the  right  to  ue  possession  and 
oae  of  the  property.  It  is  sufficient  if  the  evi- 
dence leads  to  the  conclusion  that  tlie  convey- 
ance might  have  been  executed,  and  that  its 
eiistence  would  be  a  solution  of  the  difficulties 
ariaing  from  its  nonexecution. 
(Srllabna  by  the  Court) 

Appeal  from  chancery  oonrt,  Shelby  conn- 
ty;   W.  D.  Beard,  Chancellor. 

Blectment  Mil  by  H.  N.  Dunn  and  others 
against  L.  B.  Eaton  and  others.  From  a  de- 
cree dismissing  the  bill,  complainants  ap- 
peaL     Affirmed. 

If.  R.  Patterson  and  Randolph  &  Son,  for 
appeUantB.  L.  B.  Baton,  F.  P.  Poston,  Geo. 
Oant,  Qeo.  Nevtaardt,  W.  B.  Ollsson,  Met- 
calf  &  Walker,  and  Smith  &  0<^er,  for  ai>- 
p^ees. 

McAUSTBR,  J.  This  is  an  ejectment  bill 
to  reooTier  an  undivided  one-third  interest  in 
six  acres  of  land  lying  along  the  sontit  side 
at  Vance  street,  in  the  city  of  Memphis. 
Tbe  land  in  oontroveray  la  part  of  a  tract 
of  243  acres  originally  owned  by  Dr.  Dudley 
DmuL  By  a  oodidl  to  his  will,  dated  Jan- 
nary  3,  1M7,  Dr.  Dunn  devlaed  all  the  resi- 
due of  bis  estate,  embracing  this  243-a^re 
tract,  to  bis  three  children,  Camilla  F.  Dn- 
base,  WQllam  D.  Dunn,  and  David  L.  Dunn, 
to  have  and  to  hold  tiie  same  during  their 
natural  lives,  and,  from  and  after  tbeir 
deaths,  he  devised  tbe  shares  of  each  to 
sadi  cblld  or  children  as  eadli  may  bare 
Uvlng  at  his  or  hor  deatli.  Dr.  Dimn,  the 
testatw,  died  in  February,  1848,  and  on  tbe 
18th  Marcli,  1848,  his  devisees  filed  tlielr  pe- 
tition in  tbe  commercial  and  criminal  court 
of  Memphis  for  a  partltliim  of  this  land  as 


life  tenants  tmder  the  wUL  The  commis- 
sioners appointed  by  the  court  made  a  r^ort 
of  a  partition  dated  April  26,  1848,  which 
was  confirmed  by  the  court,  and  Utle  vested 
and  divested.  The  property  In  controversy 
was  not  embraced  In  the  report  of  the  com- 
missioners, and  was  entirely  excluded  from 
the  partitl(Mi. 

The  complainants  In  the  present  salt  are 
the  children  of  WiUiam  Dudley  Dunn,  who, 
as  already  stated,  was  a  son  of  Dr.  Dunn, 
and  these  children  claim  an  undivided  one- 
third  interest  in  the  six  acres  as  remainder- 
men, devisees  under  the  will.  William  Dud- 
ley Dunn  died  in  May,  1881,  and  this  bill 
was  filed  on  the  14th  March,  1888,  within 
seven  years  after  his  deatlL  The  conten- 
tion of  complainants  is  that  their  father  had 
a  life  estate  In  this  land,  and  that  upon  his 
death,  in  May,  1881,  their  rights  accrued  as 
remainder-men  under  the  will  of  Dr.  Dunn, 
and  tliat  they  then  answered  the  description 
In  his  will  of  children  of  William  Dudley 
Dunn  living  at  the  time  of  his  death. 

Defendants  are  the  persons  In  possession 
of  different  parts  of  the  six  acres,  and  those 
claiming  title  to  different  portions  of  It  De- 
fendants dalm  under  connected  convey- 
ances from  Judge  William  T.  Brown,  who 
conveyed  to  Walker  In  1855,  and  describes 
the  land  as  lot  No.  6  of  a  town  laid  <^  by 
Dr.  Dunn.  Defendants  have  all  answered, 
but  none  of  them  set  up  any  conveyance 
from  Dr.  Dunn,  nor  any  contract  In  writing 
purporting  to  have  been  executed  by  him 
and  passing  title  to  this  land.  They  rest 
their  defense  on  the  presumption  of  a  con- 
Trance  from  Dr.  Dunn,  which  they  dalm 
arises  as  a  matter  of  law  or  fact  from  the 
long  lapse  of  time  sinde  Dunn's  death,  the 
various  conveyances  which  have  since  been 
made  of  the  land,  the  possession  of  those 
under  whom  they  claim,  and  tfadr  own  pos- 
session under  said  conveyances,  together 
with  other  facts  and  circumstances  set  forth 
in  the  record. 

The  chancellor  held  that  Dr.  Dunn,  the 
ancestor  of  complainants,  although  at  one 
time  owner  of  this  lot,  was  not  seised  and 
possessed  of  the  same  at  the  date  of  his 
death.  He  held  that  the  entlio  proof,  taken 
together,  Justifies  the  conclusion  that  Dr. 
Dunn  had  sold  this  lot  to  Judge  William 
T.  Brown,  and  that  said  Brown  was  in  the 
actual  possession  thereof,  under  visible  In- 
dosures,  for  several  years  prior  to  the  death 
of  said  Dunn,  under  circumstances  showing 
that  said  Dunn  knew  of  the  possession 
and  claim  of  ownership  on  the  part  of  said 
Brown;  that,  while  no  deed  appears  of  rec- 
ord, or  is  exhibited  in  the  proof,  of  Dunn 
to  Brown,  yet  the  facts  and  circumstances 
are  of  a  character  to  authorize  the  condu- 
idon  that  a  deed  might  have  been  made  by 
said  Dunn  to  said  Brown,  and  Justifies  the 
presumption  of  its  existence.  The  chancd- 
lor  farther  held  that  this  presumption  ac- 
cords with  equity  and  Justice,  and  Is  In  luu> 
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mony  with  the  conduct  of  said  Dunn  and 
hifi  descendants,  by  whom  no  claim  to  said 
lot  wa3  made  from  about  the  year  1845  un- 
til the  year  18SS,  when  this  blU  was  filed, 
a  period  of  over  43  years,  during  all  which 
time  said  Brown  and  those  claiming  under 
him  were  openly  e:&ercising  acts  of  owaee- 
ship  orer  said  lot,  malting  improvements 
tberecMi,  paying  taxes,  enjoying  the  use,  and 
appropriating  the  rents  and  profits,  thereof. 
The  chancellor  adjudged,  therefore,  thaJ; 
complainants  had  no  Interest  in  said  land, 
and  dismissed  their  bUl.  CJomplainantB  ai>- 
pealed,  and  bare  assigned  errors. 

The  first  «ror  assigned  Is  that  tb«  court 
erred  in  admitting  in  evidence  the  record  of 
the  partition  suit  from  the  commercial  and 
oriminal  court  of  Memphis,  purpwtlng 
to  show  a  partition  between  the  diildren 
of  Dr.  Dudley  Dunn  of  certain  portions  of 
the  original  tract  of  243  acres.  The  ground 
of  the  exception  is  that  the  complainants 
in  this  suit  were  not  parties  to  the  partition 
suit,  and  that  what  transpired  or  was  ad- 
judged in  that  suit  Is  not  evidence  against 
these  complainants.  It  is  also  insisted  that 
the  pnq^erty  involved  in  the  present  suit 
was  not  embraced  in  the  partition  suit  The 
plan  attached  to  the  report  of  the  commis- 
BiiMierB  in  the  partition  suit  was  particu- 
larly objected  to  by  oomplainauts,  on  the 
ground  that  it  did  not  purport  to  be  a  c<mi- 
veyance  of  the  property,  and  could  not 
legally  aftect  the  title.  The  questloa,  then, 
presented  for  the  consideration  and  de- 
termination of  the  court,  is  whethM-  the  rec- 
ord of  the  partition  suit  was  admissible  in 
evid^ice.  The  cardinal  Inquiry  in  this  suit 
is  whether  lot  No.  5,  which  is  the  property 
In  controversy,  was  a  part  of  Dr.  Dudley 
Dunn's  estate  at  the  date  of  his  death.  The 
object  of  Introducing  the  record  of  the  par- 
tition proceedings  was  to  show  that  the  life 
tenants  under  the  will  of  Dr.  Dunn  did  not 
claim  at  the  time  of  the  partition  that  this 
lot  No.  5  in  the  Wheny  plan  was  a  part  of 
Dr.  Dunn's  estate,  and  that  It  was  intoi- 
tlonally  excluded  from  said  partitlmi.  It 
appears  from  the  record  that  the  basis  of 
this  partition  was  a  plan  made  by  one  John 
Wherry,  a  siurveyor,  some  years  prior  to  the 
partition,  and  during  the  lifetime  of  Dr. 
Dunn.  The  said  John  Wherry  was  one  of 
the  commissioners  who  made  this  plan,  and 
the  allotments  were  made  in  accordance 
with  the  numbers  laid  down  on  the  Wherry 
plan.  The  commissioners  made  no  change 
In  the  streets  and  alleys  laid  out  on  this 
plan,  but  adopted  them  as  they  found  them 
on  this  plan.  The  evidence  in  the  record 
indicates  very  clearly  that  this  plan  was 
made  by  John  Wherry  for  Dr.  Dunn.  In 
May,  1845,  Dr.  Dunn  sold  and  conveyed  lot 
18  of  said  division  to  James  H.  Stewart, 
and  In  the  deed  he  refers  to  the  plan  as  a 
Borvey  recently  made  by  John  Wherry.  In 
S^tember,  1845,  Dr.  Dunn  sold  another  lot 
on  said  idan  to  one  Prices  giving  him  bond 


for  title,  and  referring  in  express  terms  to 
this  plan.  It  further  appears  that  in  Janu- 
ary, 1848,  Dr.  Dunn  sold  another  lot  on  said 
plan  by  the  lot  number  and  description  giv- 
en on  said  plan,  the  deed  expressly  recit- 
ing that  this  plan  was  made  for  blm. 
Again,  in  the  second  codicil  to  his  will.  Dr. 
Dunn  refers  to  this  plan,  and  specifically 
devises  three  of  the  lots  on  this  plan  by 
lot  numbers.  This  plan  is  exhibited  in 
evidence,  and  is  shown  to  have  been  found 
among  the  old  files  of  the  partition  pro- 
ceedings, in  the  right  place  and  in  propo: 
offlcinl  custody.  As  already  stated,  the  com- 
misslMiers  made  this  plan  the  basis  of  the 
partition,  and  they  refer  to  It  as  the  large 
plan  of  the  division.  Now,  the  most  im- 
portant fact  connected  with  this  plan  is  that 
it  recites  on  its  face  that  lot  No.  5,  which 
is  the  subject  of  this  controversy,  was  sold 
to  Judge  W.  T.  Brown.  There  were  three 
other  lots  on  this  plan  marked  "Sold,"  to 
wit:  Lot  18,  to  Stewart;  lot  84,  to  Price; 
and  lot  33,  to  Dickinson.  All  of  these  four 
lots  were  excluded  by  the  commissionesrs  in 
maldng  their  allotments. 

The  complainants  objected,  aa  already 
stated,  to  the  introduction  In  evidence  of  the 
record  of  the  partmon  among  the  life  ten- 
ants; also  to  the  plan  which  is  shown  to 
have  been  made  by  John  Wherry,  surveyor 
for  Dr.  Dunn;  also  to  the  recitals  In  the 
deeds  from  Dr.  Dunn  to  various  purchasers 
of  lots  in  this  plan.  We  are  of  opinion  that 
this  evidence  was  properly  admitted  by  the 
court,  as  It  all  tended  to  show  that  neither 
Dr.  Dunn,  at  the  date  of  his  death,  nor  the 
life  tenant,  devisees  under  his  will,  when 
they  came  to  partition  his  estate,  claimed 
any  right,  tiUe,  or  interest  In  lot  No.  6, 
wliidi  is  the  subject-matter  of  this  contro- 
versy. Says  Mr.  Wharton,  in  his  work  on 
Evidence,  (volume  2,  t  1168,)  via:  '"Hie 
setf-disserving  admissions  <^  a  twedeoessor 
In  title  are  as  a  rule  admissible  against  tliose 
who  f(dlow  and  dalm  under  him,  when  such 
admissions  are  made  at  the  time  such  prede- 
cessor was  in  possession.  Declarations  of 
this  character  are  to  be  received,  not  only  in 
disparagement  and  diminuti(»i  of  the  prop- 
erty which  the  declarant  oojoyed,  but  aa 
evidence  of  any  fact  which  is  not  foreign  t6 
tb»  statement  against  interest,  and  wlildi 
forms  substantially  a  part  of  it  Thus,  the 
declarations  of  the  ancestor  that  he  held  the 
land  as  the  traiant  of  a  third  person  are  ad- 
missible in  evidence  to  show  the  seisin  of 
that  person  in  an  action  brought  by  him 
against  the  heir  for  the  land,  and  declara>- 
tions  of  a  former  owner  as  to  boundaries 
are  in  like  manner  admla^blei.  •  •  • 
Thus,  the  rule  admits,  as  against  sncceedlns 
holders  of  a  title,  maps,  recitals  in  deeds, 
monuments,  and  boundaries  of  which  an 
owner  during  liis  ownersliip  was  author.** 
See,  also,  1  Whart  Ev.  fg  194,  068-670. 

Complainants  also  objected  to  the  several 
deeds  offered  In  evidence  on  the  part  «f  de- 
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fendanta  under  which  they  dalm  tlUe,  be- 
cause those  deeds  were  not  connected  with 
Dr.  Dndley  Dnnn,  In  whom  the  title  to  this 
lot  was  originally  vested,  bat  depend  on  con- 
▼eyances  made  since  Dr.  Dunn's  death. 
The  objectloa  is  that  the  deeds  do  not  show 
a  proi>er  demlgnment  at  title.  It  is  dear, 
however,  tiiat  those  deeds  were  admissible 
In  evidence  on  l>^iialf  of  defendants  when 
connected  with  their  respectlTe  possessions, 
and  the  possessions  of  those  nnder  whom 
they  claim,  for  the  purpose  of  showing  the 
boundaries  of  such  i>o88eB8ion,  as  well  as  the 
nature,  esrtent,  and  description  of  their 
dalm.  These  deeds  were  also  admissiUe 
In  aid  of  the  presumption  of  a  deed  from 
Dr.  Dmm  to  Judge  Brown,  arising  from 
l«Mig  possessioii  at  this  land  by  the  defaid- 
ants  and  those  under  whom  they  claim. 

C!omplainant8  also  assign  as  errcv  the  ac- 
tJ<»  of  the  chancellor  In  admitting  as  evi- 
dence  the  deposition  <rf  Rldiard  Norrls. 
This  witness  is  an  old  citizen  of  Memphis, 
and  testified  that  Judge  Brown  was  in  the 
actual  possession  of  this  lot  as  early  as  1S46, 
wbldi  was  dnilng  the  life  of  Dr.  Dnnn.  He 
also  testified  fliat  Brown  bidlt  a  douMe 
cabin,  and  sunk  a  well,  on  this  lot  In  184S, 
and  that  his  servants  ooocupied  the  cabin 
and  used  the  well.  Brown  and  Norrls  (the 
latter  testified)  built  a  plank  tvace  on  the 
Une  between  their  lots,  displacing  a  rail 
fence  that  Brown  had  previously  built  on 
ttie  line  of  his  lot  lliis  evidence  of  Richard 
Norrls  was  objected  to  by  complainants,  on 
the  ground  that  it  is  an  attempt  to  prove 
tWe  to  ttie  property  In  controversy  by  hear- 
say and  In  parol,  and  upon  ttie  further 
ground  that  the  witness  did  not  state  his 
knowledge  or  recollection  of  existing  facts, 
bat  only  what  he  thought  or  supposed  or 
concladed  must  have  been  facta. 

We  are  at  opinicm,  upon  an  examination  of 
the  depoeltl<Hi,  that  the  objecttons  are  not 
well  taken,  and  the  evidence  is  clearly  com- 
petent as  showing  the  possession  of  Judge 
Brown  by  visible  indosnres  during  the  life 
at  Dr.  Dunn,  and  the  former's  acta  of  do- 
minion and  ownership  over  this  property. 
It  is  also  insisted  on  behalf  of  complainants 
that  Qielr  title  as  remainder-men  vested 
on  the  death  at  Oieir  father,  WUllam  Dad- 
ley  Dunn,  whidi  occurred  in  May,  1881, 
and  that,  as  their  cause  of  action  accrued 
at  that  time,  no  statute  of  Umltations  began 
to  nm  against  them  until  that  date,  and  that 
they  are  not  prejudiced  or  In  any  way  af- 
fected by  anyttitng  Aono  or  omitted  daring 
tbe  life  of  their  fatber,  tbe  life  tenant  It 
is  tme  that  the  statutes  of  llmitatloas  do 
not  begin  to  run  against  the  remainder-men 
until  the  termination  of  the  life  estate;  bat, 
as  stated  by  counsel  for  defendants  la  his 
brlear,  tbe  object  of  the  evidence  Introduced 
by  defendiints  is  not  to  set  tbe  statotes  of 
limitations  or  the  presumption  of  a  deed 
ta  operatlan  against  remainder-men  doling 
Om  exlstoiee  of  the  iMurticular  estate^  bat  to 


Aow  that  thoe  is  ndther  particular  estate 
nor  remainder;  that.  In  fact,  the  will  of  Dr. 
Dunn  did  not  embrace  this  prc^erty,  be- 
cause it  was  not  the  testator's  at  bis  death. 
If,  then,  Judge  Brown  was  in  possession 
of  this  property  by  visible  Indosnres  in  the 
lifetime  of  Dr.  Dunn,  and  his  possesion  was 
adverse,  as  shown  by  Dr.  Dunn's  plan,  which 
declares  that  this  lot  had  been  sold  to  Judge 
Brown,  then  there  was  not  a  particular  es- 
tate which  would  defeat  the  presumptioB' 
of  a  deed  arising  from  this  icwg,  continuous; 
and  adverse  possession  of  Brown,  and  those 
daiming  nnder  him.  As  stated  by  Justice 
Field  hi  Fletcher  v.  FuUer,  120  U.  S.  63*4 
7  Sup.  Ct  Rep.  667:  "The  owners  of  prop- 
erty, especially  if  be  valuable  and  avallor 
ble,  do  not  often  allow  it  to  remain  In  the 
quiet  and  unquestioned  enjoyment  of  otfaera 
Sudi  a  course  is  not  in  accordance  with  the 
ordinary  conduct  of  men.  When,  therefore^ 
poesessioD  and  use  are  long  oontlnned,  they 
create  a  preenmptlcn  of  lawful  origin;  that 
is,  they  are  founded  upon  such  instruments 
and  proceedings  as  in  law  would  pass  the 
right  to  the  possession  and  use  of  the  prop- 
erty. •  •  •  The  general  statement  of  the 
doctrine,  as  we  have  seax  from  the  author- 
ities dted,  is  that  the  presumption  of  a  grant 
is  Indulged  merely  to  quiet  a  long  possession 
wbldi  might  otherwise  be  disturbed  by  rea- 
son of  the  inability  of  tbe  possessor  to  pro- 
duce the  muniments  of  title  whidi  were 
actually  given  at  tbe  time  of  the  acquisi- 
tion of  the  property  by  him  or  those  under 
whom  he  claims^  but  have  been  lost,  or 
whioh  be  or  they  were  entitled  to  have  at 
that  time,  but  had  neglected  to  obtain,  and 
of  which  the  witnesses  have  passed  away, 
or  their  recollectlMi  of  the  transaction  had 
become  ^mmed  and  Imperfect  *  *  *  It 
Is  not  necQssat7t  therefore,  in  the  cases  men- 
tl<med,  for  the  Jury,  in  order  to  presume  a 
conveyance,  to  believe  that  a  ccMiveyanoe 
was  In  point  of  fact  executed.  It  Is  suffi- 
dent  if  the  evidence  leads  to  the  conclusion 
that  the  conveyance  might  have  been  execut- 
ed, and  that  its  existence  would  be  a  solu- 
tion of  the  difficulties  arising  *om  its  nonex- 
ecution."  To  the  same  effect  is  WiUiams  v. 
Donell,  2  Head,  685.  We  are  of  oidnloii 
that  the  presomption  of  a  deed  from  Dr 
Dunn  to  Judge  Brown  la  well  wanantetV 
both  as  a  matter  of  law  and  fact,  iqton  the 
evidence  presented  in  this  record.  The  de 
cree  ot  the  dianoellor  is  afflimed. 


a  B*.  8IMB1DNS  MSDICINB  CO.  v.  MANS- 
FIELD DRUG  CO.  et  «1. 
(Supreme  Court  of  Tennessee.    Jane  80,  188S.) 

TBAD>-IfABK8  AND  Tbadb  Nambs— larBiNonniiT 
— DsoBPnov  BT  OwsKR— Evmaiios. 
1.  A  trade-mark  will  not  be  protected  if 
the  owner  has  knowingly  misrei^'esented  th« 
article  to  the  public,  and  it  is  immaterial  that 
ths  adverse  party  fails  to  allege  such  misrep- 
resentations. 
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2.  The  fact  that  In  one  year,  eight  yean 
before  bringing  suit,  and  forty  years  after  the 
bnsiness  was  established,  complainant  issued  a 
circular  misreiM'esenting  the  character  of  the 
article  sold  by  him,  will  not  preyent  his  obtain- 
ing relief  against  infringement  of  the  trade- 
mark or  traoit  name  borne  by  anch  article. 

tt.  The  fact  that  complainant  falxely  stated 
on  his  packages  that  the  trade-mark  was  regis- 
tered November  11,  1843,  will  not  deprive  him 
of  his  right  to  protection  from  infringement, 
when  be  in  fact  on  that  date  filed  the  name  of 
the  article  as  a  book  title  under  the  copyright 
law,  and  since  the  public  could  not  have  been 
deceived  by  such  statement,  there  being  no 
provision  for  registering  trade-marks  at  that 
■  early  date. 

4.  Innocent  misrepresentations  are  not 
ground  for  refusing  complainant  relief. 

5.  The  words  "Liver  Medicine."  being 
purely  descriptive,  cannot  b«  appropriated  as  a 
trade-mark. 

6.  The  name  "Simmons"  cannot  be  appro- 
priated as  a  trade-mark,  when  it  has  I>ecome 
merely  descriptive  of  medicine  prepared  under 
the  formula  of  a  Dr.  Simmons,  and  is  used  by 
many  people  in  connection  with  sach  medicines. 

7.  where  it  appears  that  defendant  pnt  on 
the  market  packages  of  medicine  labeled  "Dr. 
M.  A.  Simmons'  Liver  Medicine,"  In  packages 
so  substantially  similar  to  those  in  which  com- 

Elainant's  "Simmons'  Ldver  Medicine"  bad 
Pen  previously  sold  as  to  deceive  the  public 
and  tnat  this  was  done  with  the  purpose  of 
selling  it  in  place  of  complainant's  medicine, 
the  latter  is  entitled  to  an  injunction  to  re- 
stRiin  the  use  of  such  labels  and  packages  by 
defendant. 

8.  The  fact  that  defendant  put  his  pack- 
ages on  the  market  a  year  before  complainant 
filed  his  bill  to  restrain  such  competition  does 
not  deprive  complainant  of  his  right  to  an  ac- 
counting. 

Appeal  from  chancery  court,  Shelby  coon- 
ty;  W.  D.  Beard,  Chancellor. 

BUI  by  the  G.  F.  Simmons  Medicine  Com- 
pany against  J.  H.  ZeUln  &  Co.,  I.  L.  Cone, 
T.  F.  Cheek  &  Co.,  and  the  Mansfield  Drug 
Company,  to  restrain  the  use  by  defend- 
ants of  a  certain  package  for  the  sale  of 
medicine,  tor  an  accounting,  and  other  re- 
IleT  From  a  decree  for  complainant,  de- 
fendants appeal.    Affirmed. 

Gantt  &  Patterson  and  Turley  &  Wright, 
for  appellanta.  Phillips,  Stuart,  Cunning- 
bam  &  Elliott,  Lee  &  Ellis,  and  Taylor  & 
Carroll,  for  ajuiellee. 


NEIL,  Special  JTudgfc  Prior  to  the  year 
1840,  one  A.  Q.  Simmons,  a  farmer  in  Walker 
county,  Oa.,  haying  come  into  possession,  in 
some  manner  not  deariy  disclosed  by  the 
proof,  of  a  secret  formula  for  the  making 
of  a  valuable  llrer  medicine,  was  accustcHned 
to  prepare  It  In  small  quantities  for  use  in 
his  own  family  and  In  the  famUiee  of  his 
nelghbora.  It  does  not  satiafactorily  appear 
that  he  made  any  for  sale.  In  1840,  or 
abont  that  time,  one  U.  A,  Simmons,  a 
young  physician,  and  son  of  A.  Q.  Simmons, 
being  at  his  father's  bouse,  they  conoeiTed 
the  idea  of  preparing  the  medicine  together 
for  market  The  two  together  made  up  the 
first  lot  of  it  for  sale,  M.  A.  Simmons,  with 
his  father's  assistance,  writing  the  first  pre- 
Krtption  or  directions.    TUs  flrat  tot  was 


made  In  liquid  form,  and  put  in  a  fire- 
gallon  keg,  and  carried  through  the  country 
In  a  buggy,  and  retailed  in  quantities  to  suit 
the  purchaser,  by  M.  A.  Simmons  and  his 
lather.  After  making  a  few  trips  like  this 
through  the  country,  M.  A.  Simmons  decided 
to  return  to  his  home  in  Dade  county,  Ga., 
where  he  had  previously  begun  the  practice 
of  medicine,  and  it  was  agreed  between 
him  and  bis  father  that  they  would  make 
and  sell  the  medicine  separately,  the  father 
operating  from  his  home  and  the  son  from 
his.  The  father  continued  to  manufacture 
and  s^  this  medicine  from  Walker  county, 
Ga.,  until  the  year  1S66,  when  he  moved 
to  the  state  of  Texas,  and  there  died  in  the 
year  1862.  About  the  year  1842  the  son, 
Dr.  M.  A.  Simmons,  moved  to  the  state  of 
Mississippi,  and  there  continued  the  manu- 
facture and  sale  of  the  medicine.  He  ad- 
vertised the  medicine  considerably  both  In 
newspapers  and  almanacs,  oalllng  attentlcm 
to  his  own  and  his  father's  make.  It  does 
not  appear  that  A.  Q.  Simmons  ever  adver- 
tised to  any  extent.  If  at  aU,  separately 
from  the  advertisements  prepared  and  put 
forth  by  Dr.  M.  A.  Simmons.  At  this 
early  date  the  medicine  put  forth  by  Dr. 
A.  Q.  Simmons  (he  having  acquired  the  title 
In  the  manufacture  of  the  medicine)  was 
labeled  thus:  "Liver  Medicine,  by  A.  Q. 
Simmons;"  all  In  print  That  put  forth  by 
Dr.  M.  A.  Simmons  was  lab^ed  thus: 
"Liver  Medicine,  by  M.  A.  Simmons;"  the 
name  being  written  in  script  On  the  llth 
day  of  November,  1843,  Dr.  Bf.  A.  Simmons 
deposited  in  the  clerk's  ofllce  of  the  district 
court  of  the  United  States  toe  the  district 
of  West  Tennessee  the  title  to  a  book  as  fol- 
lows: "Dr.  Simmons'  Vegetable  Liver 
Medicine,  Prepared  Solely  by  A.  Q.  Simmons 
and  Son,  Walker  County,  Geo.;"  and  ob- 
tained a  certificate  in  his  own  name  of  this 
fact  In  the  year  1860  he  began  to  use  a 
label  consisting  of  his  picture  and  autograph, 
and  the  name  "Dr.  Simmons'  Vegetable  Liver 
Medicine,"  and  a  statement  of  the  ailments 
for  which  It  would  be  found  useful  On  the 
17th  day  <rf  October,  1856,  Dr.  A.  Q.  Sim- 
mons gave  his  son  O.  A.  Simmons  a  paper 
writing  authorizing  him  to  "make  all  my 
medicines,  and  to  use  my  name  in  prepar- 
ing, selling,  and  advertising  all  of  my 
medidnes,"  etc.,  A.  Q.  Simmons  having  been 
the  manufacturer  of  other  medicines  alao 
besides  the  "Liver  Medicine."  Immediately 
after  this  authority  was  given  him,  he  began 
to  manufacture  under  It,  and  manufaotured 
and  sold  under  it  continuoualy,  except  for  a 
short  period  during  the  Civil  War,  when  be 
could  not  get  the  material,  down  to  1868. 
From  1866  down  to  1866  he  called  his 
preparation  'T>r.  O.  A.  Simmons'  Liver 
Medicine,"  but  In  1866  he  gave  It  the  name 
"Dr.  Simmons'  Liver  Regulator,"  and  sold  it 
In  that  name  until  1868.  On  the  80th  at 
September,  1868,  C.  A.  Simmons  sold  his  cer- 
Uflcate,  together  with  a  knowledge  of  the 
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formula  for  the  making  of  the  Urer  rem- 
edy, to  defendants  J.  H.  Zellln  &  Go.  After 
their  purchase,  and  during  the  year  1868, 
they  added  to  the  name  of  the  prepajraUon 
the  words  "or  medicine,"  and  (ki  the  10th 
day  of  December,  1868,  in  the  district  court 
of  the  United  States  for  the  southern  district 
of  Georgia,  "deposited  the  title  of  an  en- 
graving," consisting  of  a  label  containing 
the  words  "Dr.  Simmoiia'  liyer  Regulator 
or  Medldne,"  with  a  statement  of  the  dis- 
eases tor  which  the  remedy  was  thought  to 
be  useful,  and  the  words  "A  Strictly  Vege- 
tabie^  Faultless  Family  Medicine,  Prepared 
Only  by  J.  H.  ZelUn  &  Co,  Macon,  Ga." 
In  1868  or  1869,  after  Zellln  &  Oo.'s  pur- 
chase. Dr.  M.  A.  Slmmoiis  changed  his  label 
so  as  to  read  "Dr.  M.  A.  Simmons'  Vegetable 
liirer  Medldne;"  tlie  change  consisting  in 
the  insertion  of  the  initials  "M.  A."  to  dis- 
tinguish his  preparation  of  the  remedy  from 
that  of  Zdlln  &  Co.  On  November  1,  1870, 
Zellln  &  Co.  registered  In  the  patent  office 
at  Waslilngton  "a  wrapper  or  label  or  a 
trade-nuuk  for  sSid  medicine,"  being  an  ex- 
act copy  of  that  previoufily  filed  in  the 
United  States  district  court  for  the  southern 
district  of  Georgia.  It  should  be  note^,  how- 
ever,—a  fact  not  preTlousIy  mentioned, — 
that  both  of  said  wrappers  also  contained 
the  following:  "Caution:  Owing  to  the  im- 
itations and  counterfeits  of  this  valuable 
medicine,  we  are  compelled  at  a  great  ex- 
pense to  change  to  this  style  of  wrapper. 
None  genuine  without  it  and  the  signature 
of  A.  Q.  Simmons,"— the  name  of  J.  H.  Zellln 
ft  Ca  being  written  in  red  Ink  across  the 
face  of  this  "Caution,"  and  below  it  fhelLr 
monogram  in  red  ink.  Each  label  also  con- 
tained at  the  top  a  triangular-shaped  space 
iudosed  in  black  lines,  to  be  folded  over 
the  top  of  the  package,  and  in  this  space 
the  words:  "Directions  Inside  for  preparar 
tlon  and  use;"  and  a  similar  triangular  space 
at  the  bottom,  to  be  fended  over  the  bottom 
of  the  padcage,  and  in  which  were  printed 
the  words:  "Entered  according  to  act  of 
congress  In  the  year  1868,  by  J.  H.  ZeUln 
ft  Co.,  In  the  derk's  office  of  the  district 
court  of  the  United  States  for  the  Dist  of 
Ga."  On  March  10,  1874,  Dr.  M.  A.  Sim- 
mons re^tered  his  trade-mark  in  the  patent 
office  at  Washington,  with  the  following 
qKHdflcatlon:  "My  tiade-mark  cousists  ot 
the  words  Dr.  Simmons'  Vegetable  Liver 
Medldne'  placed  on  a  label  above  a  portrait 
«f  myself,  and  a  facsimile  of  the  signature 
ot  *M.  A.  Simmons,  M.  D.'  on  the  lower 
part  of  the  label  at  the  right  hand,  as 
represented  in  the  accompanying  drawing," 
—said  drawing  being  a  duplicate  of  the  label 
4ipon  his  tin-can  packages  in  use  in  1850. 
He  oontinaed,  however,  in  actual  use  the 
varIatl<Hi  of  this  form  Introduced  tiy  the 
insertion  of  the  initials  "M.  A.,"  the  actual 
name  appearing  on  all  the  packages  being 
"Dr.  M.  A.  Simmons'  Vegetable  Liver  Med- 
icine;" and  it  has  also  been  most  generally 


advertised  by  this  name,  both  by  him  and  his 
successors  in  title,  but  very  often  by  the 
name  of  "Dr.  M.  A.  Simmons'  Liver  Med- 
icine." On  the  17th  day  of  May,  1881,  J. 
H.  Zellln  ft  Co.  registered  In  the  patent  office 
at  Washington  an  addition  to  the  "trade- 
mark," consisting  of  a  device  representing 
a  mortar  and  pestle,  croeeed  by  a  scroll  or 
ribbon  in  the  form  of  the  letter  Z,  one  end 
of  which  embraces  a  spatula,  and  the  other 
end  a  graduate.  On  the  several  limbs  of  this 
symbol  are  arranged  the  words  "A.  Q.  Sim- 
mons' liver  Regulator."  And  on  the  24th 
day  of  May,  1881,  they  registered  also  in 
the  patent  office  at  Washington  a  dolm  to 
the  exdusive  use  of  the  word  "Simmons"  as 
a  "word  symbol,"  daimlng  that  It  had  'lost 
its  original  algnlflcatlon,  and  become  a 
purely  arbitrary  term,  Indicating  origin  and 
ownership  by  pointing  to  us  as  the  manu- 
facturers of  the  genuine  pr^arations."  They 
have  continued  this  form  of  label  down  to 
this  time,  the  Z  being  a  large,  red  letter  on 
the  front  face  of  the  label,  and  the  words 
"A.  Q.  Simmons'  Liver  Regulator"  being  in 
white  letters  on  the  limbs  of  said  red  letter 
Z.  Up  to  1ST8,  Dr.  M.  A.  Simmons  manu- 
factured his  medldne  prlndpally  at  luka, 
Miss.,  but  In  that  year  moved  to  St  Louis, 
Mo.,  where  be  prosecuted  the  business  until 
1879,  wli&a.  he  sold  to  Simmons  and  Uayden 
his  business,  induding  his  trade-mark,  cuts, 
dies,  and  labels;  and  thence  the  said  business, 
trade-mark,  cuts,  dies,  etc.,  passed  by  proper 
transfers  to  the  complainant,  C.  F.  Sim- 
mons Medldne  Company,  which  has  been 
conducting  the  business  in  St  Louis  ever 
^nce.  J.  H.  ZeUin  &  Co.  began  the  budnesa 
of  manufacturing  their  regulator  or  medicine 
In  Macon,  Ga.,  but  in  1872  removed  to 
Phlladdphla,  Pa.,  and  after  that  time  did 
btisiness  continuously  at  Philadelphia,  until 
they  transferred  their  business  to  "J.  H. 
Zellln  &  Co.,  Incorporated,"  a  corporation 
chartered  under  the  laws  of  the  state  of 
Penns>'lvania,  which  cm^wratlon  has  since 
been  cartylng  on  the  budness  at  the  same 
place,  and  has  been  brought  Into  this  case 
by  supplemental  bill  and  answers  assuming 
an  responsibilities  connected  with  this  litlga- 

ti(Ml. 

Witibln  a  few  months  after  J.  H.  Zellln  ft 
Co. 'a  ptirdiase  from  C.  A.  Simmons,  a  fierce 
rivalry  sprang  up  betweoi  that  concern  and 
Dr.  M.  A.  Simmons,  and  has  been  continued 
by  them  and  their  sticcessors  down  to  this 
time.  This  warCare  has  been  waged  In 
newspapers  end  drculars,  and  has  been  veiy 
bitter  and  mutually  abuMve.  It  would  serve 
no  good  punrase  to  go  into  this  matter  more 
particularly.  Suffice  it  to  say  that  neither 
has  secured  mudi  advantage  over  the  other 
in  the  use  of  hard  names  and  Injurious  epi- 
thets. The  culmination  of  this  rivalry  and 
bitterness  was  the  present  Utlgatlon.  On  the 
23d  day  of  January,  1881,  tiie  complainant 
filed  Its  original  bill  against  J.  H.  Zellln  ft 
Co.,  L  L.  Corse,  T.  F.  Cheek  ft  Co..  and  the 
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Mansfield  Dnig  Company,  In  wMch  bin, 
among  other  things  disposed  of  by  the  dmn- 
cellor  and  not  appealed  from,  and  hence  not 
necessary  to  notice  here,  they  sought  to  re- 
strain the  defendants  from  vending  a  cer- 
tnln  package  known  in  this  record  as  the 
"Cheek  Package,"  and  for  a  destruction  of 
the  labels,  packages,  dcTlces,  etc.,  connected 
thererwith,  and  for  an  account  of  profits.  To 
this  bill  the  defendants  filed  their  answer  and 
cross  bill,  and  In  said  cross  bill  defendants 
asked  that  complainant  In  the  original  bill 
be  restrained  from  nslng  a  carton  of  like 
form  and  slse  to  that  used  by  complainants 
in  the  cross  bill;  that  complainant  in  tbe 
original  bill  be  restrained  from  nsing  red 
or  reddish-gold  borders  within  slight  black 
lines  on  Its  package;  that  It  be  restrained 
from  nsing  red  tablets  or  reddish-gold  tab- 
lets across  Its  packages;  that  U  be  restrained 
from  using  triangular-shaped  flaps  oa  the 
ends  of  its  packages,  boonded  by  brood  red 
or  reddish-gold  lines,  Inclosed  tat  slight  blaxA 
lines;  that  it  be  restrained  from  using  the 
words  "Full  directions  Inside"  wlthhi  the 
triangular-ibaped  flap  at  tbe  bottom  of  Its 
packages;  that  it  be  restrained  from  putting 
any  matter  within  the  triangular-shaped  flap 
on  the  top  of  Its  packages;  that  it  be  re- 
strained from  putting  np  Its  medicine  In 
Uciold  form;  and  for  an  order  of  reference 
to  ascertain  the  amount  of  damages  whidi 
complainants  In  the  cross  MU  may  hare  sns- 
tained  by  rmson  of  tbe  Infringement  of 
tb^  trade-mark  rights. 

But  before  proceeding  to  a  oonsideratton 
of  tbese  matters,  U  Is  neoeesaiy  to  flrst  dis- 
pose of  a  preliminary  question  made  by  liie 
defendants.  It  Is  said  that  the  compltUnant 
does  not  come  Into  court  with  clean  bands, 
and  ibould  be  tber^ore  repelled  at  the  thresh- 
old of  a  court  of  equity,  because  the  pnxrf 
shows  that  complainant  had  put  out  a  cir- 
cular entitled  "Humor  and  Facts,"  and  sent 
It  broadcast  to  the  trade,  in  whlc^  circular 
the  dalm  was  made  that  Dr.  M.  A.  Simmons 
was  the  dlscoTerer  of  the  remedy;  also  be- 
cause tbe  triangle  on  top  of  complainant's 
packages  contains  the  following:  "Trade- 
mark registered,  consisting  of  name,  picture, 
and  autograph,  November  11th,  1843;"  and 
also  because  eadi  package  issued  by  the  com- 
plainant contains  tbe  following  statement, 
viz.:  "This  la  the  only  original  and  genuine 
Simmons'  Liver  Medicine."  The  principle  la 
general,  and  Is  one  of  the  maxims  of  the 
court,  Oiat  he  who  comps  into  a  covurt  of 
equity,  asking  Its  Interposition  in  his  behalf, 
must  come  with  clean  hands;  and  if  it  ap- 
pwirs  from  tibe  ease  made  by  bim  or  by  his 
adversary  that  he  has  himself  been  guilty  of 
unconscionable,  inequltnblo,  or  Immoral  con- 
duct In  and  about  tbe  same  matters  whereof 
he  complains  of  his  adversary,  or  if  his  daim 
to  r^ef  grows  out  of  or  depends  upon  or 
Is  Inseparably  connected  with  his  own  prior 
fraud,  he  will  be  repelled  at  the  threshold  of 
the  court    Some  application  of  this  principle 


to  the  special  class  of  cases  we  bave  under 
consideration  wUl  be  seen  in  the  following 
esrtract  taken  from  Browne  on  Trade-Marks: 
"Where  a  complainant  bad  In  his  advertiae- 
ments  made  a  number  of  false  representa- 
tions to  the  puWle  with  respect  to  the  origin, 
composition,  and  value  of  tiie  tea  bearing 
bis  tmde-maric,  an  injunction  was  refused 
until  he  had  established  his  right  at  law; 
Vice  Chancellor  ShadweU  saying:  'It  ia  a 
clear  rule  laid  down  by  courts  of  equity  not 
to  extend  their  protection  to  pereons  whose 
case  Is  not  founded  In  truth.'  The  rule  ap- 
plies when  one  has  made  mtsrepresentaUons 
in  show  cards;  or  made  false  statements 
as  to  the  qualities  and  properties  of  his  mer- 
Aandiae,  as  in  selling  a  medldne  misnamed 
"Balsam  of  Wild  Cherry;'  or  a  toilet  com- 
pound, the  lab^  of  which  ctmtalned  un- 
true statements  and  exaggerations;  or  a  cos- 
metic called  'The  Balm  of  'i'bousand  Flowers,' 
though  the  compound  was  not  derived  fron> 
flowers;  or  'Laird's  Bloom  of  Youth,  or  Uq- 
nld  Peari,'  when  the  so-called  article  contain- 
ed carbonate  of  lead  or  other  noxious  Ingre- 
dients, although  the  manufacturers  deecribeA 
it  as  being  free  from  all  mineral  and  poison- 
ous substances;  or  impropoiy  represented 
that  'schnapps'  la  not  merely  a  spirit  but 
also  a  medicinal  preparation;  or  sold  a  so- 
called  'hop  essence'  for  the  purpose  of  ena- 
bling brewers  to  supply  to  the  public  a 
liquid  wbich  liiey  might  represent  as  being 
made  from  imre  bops,  which  was  not  thO' 
truth;  or  made  false  representations  of  the- 
origin  and  value  of  the  plasters,  tbe  word 
'capdne"  being  shown  to  be  quite  unknown, 
and  not  to  imply  any  such  qualities  as  were- 
described  by  the  plalnttSfs;  or  falsely  repre- 
senttng  tbe  place  of  manufbctnre,  as  where- 
the  manufacturer  of  a  sktn  powder,  which 
he  called  'Meen  Fun,'  falsely  represented  hl» 
American  compound  to  have  been  made  In 
England,  and  patronised  by  the  queen;  or 
misrepresented  his  cigars  as  having  been 
made  in  Havana;  or  falsely  denoted  or  in- 
dicated to  the  public,  In  the  title  to  bis  mer- 
dtandlse,  that  the  formula  for  bis  medicine- 
was  preq;>ared  In  the  East  Indies;  or  untruly 
represented  tbe  place  of  origin  as  well  as- 
manufacturer;  or  oontinned  tbe  name  of  a 
predecessor  after  he  bad  ceased  to  be  con- 
nected with  the  business.  But  it  must  be- 
remerabered  that  to  all  the  above  oases  fraud 
was  a  predicate.  Where  no  actual  or  con- 
structive fraud  is  shown,  and  no  intention 
to  harmfully  mislead  purchasers  manifested 
by  tbe  use  of  Instrumentalltlee  that  would 
naturally  tend  to  that  result,  the  rule  does 
not  apply."  Browne,  Trade-Marks,  (  71. 
And  see  Plddlng  v.  How,  8  3Im.  477,  Cox, 
Amer.  Trade-Marie  Oasi  640;  Partridge  v. 
Menck,  2  Sandf.  Cb.  622,  Oox,  Amer.  Trade- 
Mark  Oas.  72;  Hobbs  v.  Franoals,  19  How. 
Pr.  567,  Cox,  Amer.  Trade-Mark  Oas.  287; 
Phalon  V.  Wright  6  Phila.  464,  Oox,  Amer. 
Trade-Mark  Gas.  307;  Medicine  Co.  v.  Wood, 
lOS  U.  a  218, 2  Sup.  Ct  It^.  436.     So.  wher» 
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the  question  arose  as  to  the  nstratlifal  use 
of  the  TTord  "patent"  or  "pat«ited,"  It  is 
•aid:  "In  all  the  foregoing:  cases,  a  fraudu- 
lent intention,  or  tendency  to  mislead,  was 
the  ground  of  decision.  Bat  the  untrue  use 
of  the  word  'patent'  or  an  eqnlTalent  ez- 
preealon  does  not  necessarily  disentitle  to 
relief.  Inteot,  or  a  tendoicj  to  mislead,  Is, 
after  all,  a  question  of  fact  to  be  determined 
try  tbe  drramstances  of  eadi  individual 
case."  Browne,  Trade-Marks,  87.  And  again: 
"In  the  supreme  court  of  Jjoulsiana  it  was 
heSA  Ifacit  the  use  of  the  word  'patented' 
muBt  be  with  the  purpose  of  deceiving  the 
pubUc  to  be  a  valid  objection;  and  If  a 
fraudulent  Intention  does  not  exist,  and  the 
«8»  of  the  word  may  be  ex|dained  in  any 
reasonable  sense  consistent  wlflai  truth  and 
honesty,  the  party  will  not  be  prejudiced." 
Id.  88;  OU-Tank  Co.  v.  Scott,  33  La.  iLon. 
MS.  Price  A  S.  Amer.  Trade-Maik  Oss.  477. 
So,  where  the  words  adopted  In  the  labd  as 
a  trade-maifc  are  8nt>8tentially  true,  and  con- 
tain notUnc  calculated  to  deceive  the  public, 
altbooi^  not  literally  true,  this  was  hdd  to 
be  a  dlstinotton  ¥rlthont  a  difTerence,  and  not 
•uffldeat  to  repel  the  plalntlfC.  Conrad  v. 
Brerwlag  Go^  8  Ma  App.  277.  The  words 
complained  of  were  "Budweiser  Liager  Beer." 
"It  Is  contended  that  the  law  can  aflotd  no 
protection  to  plaintitr  because  his  soKsUed 
trade-maik'  or  labd'  was  In  itself  a  misrep- 
resenHatliMt.  lUa  beer.  It  Is  said,  was  not 
Budweiser  beer.  T%at  It  was  not  Budweiser 
beer  in  the  sense  Umit  it  was  not  made  in 
Bodweis  is  true.  Neltlier  was  it  Imported 
beer.  But  it  does  not  appear  that  It  was 
hdd  oat  to  the  puUlc  eUfaer  as  actually  made 
in  Budweis  or  as  a  foreign  article.  The 
statement  on  the  label  explains  that  It  was 
no*  made  at  Budwels,  bnt  by  the  Budweiser 
process.  Whether  there  was  anything  i>e- 
Guliar  to  Budwds  about  this  process  or  not. 
It  seems  that  this  lieer  vras  really  made  aa  beer 
made  in  Bodwds,— of  the  best  barley  and 
bopa,  and  wMli  the  same  preparatloD  of  masb. 
The  label  Bttatea  that  It  was  made  of  the  best 
Saaaar  hops  and  imported  barley.  If  this 
was  not  Uterally  true,  the  testimony  is  that 
It  was  a  distinction  without  a  difference. 
Imported  bops  ezduirivdy  were  used.  There 
were  frequently  other  bops,  but  they  were 
always  of  the  same  excellent  quality  as 
Soazar  bops,  and  of  the  same  peculiar  prop- 
erties, and  were  always  Imported  bops.  The 
barley  w.is  sot  Imported;  but  a  select  qual- 
ity of  American  bariey,  equal  to  Imported 
barley,  was  always  used.  There  was  no 
testimony  tending  to  show  any  Impodllon 
upon  the  public  by  plaintiff.  The  testimony 
is  tbat  the  public  wns  furnished  by  him 
ultb  an  excellent  quality  of  beer,  made  of 
Imported  bops  and  of  barley  equal  to  any  to 
be  found  In  Europe  or  America,"  Id.,  Price 
4c  S.  Aner.  Trade-Mark  Cas.  822. 

It  la  true,  as  lasted  by  complainant,  that 
this  objection  is  not  set  up  In  defendant's 
answer  in  the  case  at  bar;  nor  was  that  nec- 


essary. In  the  case  of  Petrldge  v.  Wells, 
13  How.  Pr.  385,  Cox,  Amer.  Trade-Mark 
Oaa.  188,  where  this  question  arose  in  a 
similar  case,  said  Dner,  J.:  "The  remarks 
that  I  have  now  made  would  suffice  for  the 
decision  of  ihls  motion  were  the  only  ques- 
tion that  of  the  similarity  of  the  trade-maiicB, 
but  there  Is  another  and  a  grave  and  im- 
portant question,  to  which  the  counsel  for 
the  defendants  have  earnestly  directed  my 
attention.  That  question  is  whether,  even 
upon  tbe  supposition  that  all  the  material  al- 
legations in  the  complaint  are  true,  the  con- 
duct and  proceedings  of  the  plaintlfF  and  his 
firm  have  not  been  such  as  Justly  to  preclude 
them  from  any  claim  to  relief  In  a  court 
ot  equity.  This  question,  it  Is  true,  is  not 
raised  in  the  anawM'  <^  the  d^endants,  bnt 
It  is  raised  by  the  facts  wbicb  the  affidavits 
and  other  papers  bef<»:e  me  have  disclosed, 
and,  in  my  opinion,  It  is  emphatically  a 
question  that,  as  a  Judge  In  equity,  I  am 
bound  to  consider  and  determine."  And  in 
Oonnell  v.  Reed,  128  Mass.  477,  the  fraud 
was  first  disclosed  In  the  report  of  the  mas- 
ter upon  the  subject  whether  there  had  ever 
been  a  former  use  of  the  trade-mark  In  con- 
troveiay,  and  when  this  report  came  in,  cod- 
tainlng  the  infonnatloa  that  the  plaintiff  had 
adopted  and  used  the  w<Hrd8  "East  Indian" 
to  denote  and  to  indicate  to  the  pnbUc  tbat  the 
medicines  were  used  In  the  East  Indies,  and 
tbat  tbe  formula  for  them  was  obtained 
tiiere,  neither  of  whidi  was  the  fact,  the 
court  decltned  to  entertain  tite  proceeding 
further,  saying:  "Under  these  droimstances, 
to  maintain  this  bill  would  be  to  lend  Ifie 
aid  of  the  court  to  a  sdi«me  to  defraud  the 
pubUa"  Id.,  Price  &  S.  Amer.  Trade-Mark 
Cas.  847.  It  is  not,  strictly  speaking,  a  de- 
fense at  all,  bnt  rather  an  Interposition  by 
tile  court  in-  behalf  of  tlie  public,  to  dlscout^ 
age  fraud  and  wrong  upon  the  public. 

Applying  the  rule  above  illustrated  to  the 
facts  of  this  case,  we  think  that  there  is 
no  doubt  that  the  statement  made  In  "Humor 
and  Facts"  that  M.  A.  Simmons  was  the 
discoverer  of  the  medicine  or  formula,  being 
false,  and  being  known  to  be  false,  and 
material,  would  disentitle  complainants  to 
any  relief,  If  otherwise  entitled,  but  for  the 
fact  that  this  statement  was  not  made  after 
the  year  1883.  It  is  certainly  true  that 
wbere  a  business  has  been  buUt  upon  the 
publication  of  a  particular  falsehood  for  a 
considerable  time,  as  in  Seabury  v.  Gros- 
venor,  14  Blatchf.  2C2,  Price  &  S.  Trado- 
Mark  Cas.  29,  the  omissioo  of  su<4i  fraudu- 
lent and  untrue  language  from  circulars  be- 
fore bringing  suit  will  not  relieve  the  plaintiff 
of  the  consequences  of  the  previous  wrong; 
bnt  we  do  not  think  this  rule  should  be  ap- 
plied to  a  single  circular  Issraed  in  one  par- 
ticular year,  eight  years  before  suit  brought, 
although  a  very  large  number  of  copies  of 
that  circular  were  Issued  in  that  year,  es- 
pecially in  view  of  the  fact  that  this  publlca- 
tion  occurred  simply  as  one  incident  in  a 
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long  career  of  previously  established  busi- 
ness, reaching  back  more  than  40  years. 

As  to  the  statement  on  complainant's  pack- 
ages, "Trade-Mark  registered,  consisting  of 
name,  picture,  and  autograph,  November 
nth,  1843."  While  this  was  not  and  could 
not  be  true,  we  do  not  think  that  it  was  in- 
tended thereby  to  mislead  the  public  as  to 
any  material  matter,  or  tliat  it  did  so  mis- 
lead the  public.  This  statement  must  be 
understood  in  the  light  of  the  controTersies 
that  have  been  waged  between  the  com- 
plainant and  defendants  for  many  years  past. 
As  soon  as  Zeilin  &  Cio.  got  possession  of 
the  formula  from  <X  A.  Simmons,  and  be- 
gan the  manufacture  of  their  Dr.  Simmons' 
Iiiyer  Regulator  or  Medicine,  a  controversy 
sprang  up  as  to  who  had  the  right  to  make 
the  medicine.  ZelUn  ft  Co.  claimed  that, 
as  assignee  of  G.  A.  Simmons,  the  only  per- 
son, as  they  insisted,  who  had  received  au- 
thority from  Dr.  A.  Q.  Simmons,  they  had 
the  sole  right  M.  A.  Simmons  Insisted  that 
he  was  one  of  the  original  proprietors.  In 
this  state  of  the  case,  M.  A.  Simmons  thought 
it  necessary  to  hold  up  before  the  public  the 
fact  of  his  early  connection  with  the  making 
of  the  medicine;  that,  as  far  back  as  1843, 
he  had  publicly  asserted  a  proprietorship  In 
the  medicine.  Tbia  he  had  in  fact  done  by 
the  filing  of  the  book  title,  before  referred 
to,  November  11,  1843,  under  the  copyright 
law  in  the  office  of  the  clerk  of  the  district 
court  ci  the  United  States  for  the  district  of 
west  Tennessee,  and  receiving  from  the  clerk 
a  certificate  in  his  own  name,  showing  that 
he  had  so  filed,  the  title  so  filed  being  "Dr. 
Simmons'  Vegetable  Liver  Medicine,  Pre- 
pared Solely  by  A.  Q.  Simmons  and  Son, 
Walker  County,  Geo."  The  statement  on 
the  package  Is  Intended  to  call  attention  to 
this  cardinal  fiict:  the  early  connection  of 
Dr.  M.  A.  Simmons  with  the  medicine  as  a 
proprietor;  and,  so  understood,  states  the 
truth.  The  statement  In  other  respects  is 
wholly  immaterial  and  unmeaning,  because 
in  1843  there  was  no  provision  for  registry 
of  trade-marks,  and  the  statement  in  this  re- 
spect was  merely  the  statement  of  an  ab- 
surdity, and  Innocuous.  The  copyright  law 
under  which  the  so-called  "registration"  of 
1843  was  made  had  no  application  to  trade- 
marks, and  gave  them  no  protection. 
Browne,  Trade-Marks,  {}  109-112.  The  first 
attempt  by  congn^ss  to  regulate  the  right 
in  trade-marks  Is  to  be  found  in  the  act  of 
July  8th,  1870.  Id.  S  280.  Under  this  act. 
Dr.  H.  A.  Simmons  did  register  his  trade- 
mark, "ccmslsting  of  name,  picture,  and  au- 
tograph," In  1874,  as  before  stated;  and, 
at  the  time  said  statement  on  his  package 
was  first  put  forth,  the  registration  allowed 
by  that  act  had  been  made.  That  act  was 
declared  unconstitutional  in  1879  by  the  fed- 
eral supreme  court  Trade-Mark  Oases,  100 
U.  S.  82,  99.  We  do  not  think  that  the  com- 
plainants should  be  repelled  on  account  of 
said  statement,  for  tbe  reason  that,  so  far  as 


it  contains  any  suggestion  of  untruth.  It  is 
immaterial,  absurd,  and  innocuotis. 

As  to  the  next  statement  upon  complain- 
ant's package  animadverted  upon  by  the  de- 
fendants, that  "this  is  the  original  and  only 
genuine  Simmons'  Liver  Medicine,  the  first 
that  was  ever  advertised  of  that  or  any  sim- 
ilar name.  Dr.  M.  A.  Simmons  advertised 
it  extensively,  peacefully,  and  alone  for  25 
years,  before  any  of  the  others  who  are  now 
making  the  dlflleieat  grades  of  imitations 
of  It  commenced.  No  other  Simmons  ever 
did  so,"  etc.  This  Is  sabstantially  correct  in 
Its  statement  as  to  advertisement  and  the 
maintenance  of  the  reputation  of  the  medi- 
cine, and  as  to  its  being  original,  in  the 
sense  of  being  made  from  the  original  for- 
mula and  by  one  of  the  original  proprlet(»s; 
but  It  is  not  correct  as  to  complainant's 
preparation  being  the  only  grenuine  prepara- 
tion made  from  the  original  formula,  be- 
cause the  proof  makes  It  (dear  that  the 
preparation  made  and  sold  by  Zdlin  &  Co. 
Is  equally  genuine  with  complainant's,  in  the 
sense  of  being  made  from  the  same  original 
formula.  Was  this  misstatement  made 
fraudulently?  We  think  not  However 
mistaken  M.  A.  Simmons  was  in  his  opinicML, 
the  record  shows  that  he  honestly  believed 
Utat  as  one  of  the  original  proprietors,  he 
was  entitled  to  the  secret  of  the  prepara- 
tion, and  he  alone  after  the  death  of  Us 
father,  in  1862.  He  always  passionately  de- 
nied the  right  ot  Z^lln  &  Co.  to  use  the 
word  "Medldne,"  making  no  objection  to 
the  use  of  the  word  "Regulator."  He 
seemed  never  to  be  convinced  of  the  fact 
that  his  father  had  communicated  the 
formula  to  C.  A.  Simmons.  He  dwdt  upon 
the  fact  that  0.  A.  Simmons  had  sold  what 
purported  to  be  the  original  formula  to  one 
Guice,  and  that  the  medicine  made  up  by 
Guioe  according  to  this  formula  had  proven 
inert  and  worthless,  and  he  argued  from 
that  that  Zdlln  &  Co.,  having  purchased 
from  C.  A.  Simmons,  had  gotten  the  samp 
imperfect  formula  that  he  supposed  C.  A. 
Simmons  to  have.  He  even  went  so  far  as 
to  offer  in  a  letter  to  J.  H.  ZeiUn  himself, 
dated  October  8,  1877,  to  teach  him  how  to 
prepare  the  medicine  correctly,  when  he 
and  ZeUln  were  having  some  corre^ondence 
about  a  sale  of  M.  A.  Simmon's  business  to 
hlUL  The  letter  runs  thus:  "Your  favor  of 
the  3d  instant  is  herei  Knowing  your  ig- 
norance of  the  party  addressed,  I  overlook 
the  port  which  seems  designed  to  intimidate 
and  come  at  once  to  the  question,  what  is 
best  for  us  to  do?  I  have  been  for  several 
years  In  hopes  of  getting  into  court  with 
you,— would  when  you  flist  commenoed.  but 
had  no  Idea  that  you  could  so  complete 
undermine  and  get  my  business  tmtll  it  was 
done.  Then  you  were  in  Philadelphia,  too 
far  for  me  to  go  so  often  annually,  and  prob- 
ably BO  long  to  attend  court  Now,  as  proof 
that  I  am  pursuing  the  proper  course,  it  Is 
■acceasfuL    My  business  has  been  constantly 
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Increasing  for  several  years,  and  I  am  sat- 
isfied that  it  will  continue  to  increase.  My 
prospects  are  lietter  now  ttian  ever  since 
your  monopoly  of  newspapers.  Yet  I  pre- 
fer quiet  and  peace,  and  would  lilce  to  rest 
from  exalting  bustnees  in  my  old  age. 
Ttierefore  would  aeH  to  you;  learn  you  how 
to  make  it  right;  quit  it  entirely,  and  run 
other  preparations,"  etc.  He  and  his  sno- 
ceasors  also  attached  the  greatest  imitor- 
tance  to  the  word  "Medicine"  In  the  title  to 
their  preparatlMi,  because  it  bore  that  des- 
ignation as  prepared  under  the  original 
formula  by  M.  A.  and  A.  Q.  Simmons,  when 
tliey  made  it  up  and  sold  it  tbemselyes,  and 
the  word  "Medidne"  in  that  connection  bad 
acquired  in  the  minds  of  the  people  supplied 
by  M.  A.  Simmons  a  meaning  peculiar,  and 
appertaining  to  the  old  medicine  as  origl- 
naUy  prepared,  and  connecting  It  bade  with 
the  old  frnmula.  So  that,  when  M.  A.  Sim- 
mons and  his  successors  used  the  expres- 
sion "original  and  only  genuine  Simmons' 
Liver  Medicine,"  it  bore  in  their  minds  and 
was  intended  to  convey  two  ideas, — direct 
descent,  so  to  speak,  in  formula  and  in  name, 
from  the  ancient  original;  and  this  was  bon- 
««Uy  believed  by  them  to  be  truei  We  can- 
not impute  fraud  on  such  a  state  of  facta. 
We  cannot  hold  this  to  be  a  deliberate  pur^ 
pose  to  deceive  the  pubUc.  This  statement 
is  not  true  in  the  sense  of  being  the  only 
genuiiie  preparation  from  the  original  for- 
mula; it  Is  true  in  the  sense  of  being  the  only 
preparation,  so  far  as  tbe  proof  shows,  that 
continues  tbe  anci«it  name  with  the  ancient 
formula. 

Recurring  now  to  a  omaideratlon  of  the 
substantial  rl^ts  of  the  parties  In  litigation 
in  this  case,  we  are  brought  to  a  discusslMi 
of    the    "Cheek    Pacluge"    and    the    rights 
predicated  thereon.     The  antecedents  of  this 
package  are  aa  follows:   T.  F.  Cheek,  being 
a  8(m-in-law  of  old  Dr.  A.  Q.  Simmons,  and 
having  gone  with  him  to  Texas,  and  there 
resided  part  ot  the  time  with  his  family  and 
part  of  the  time  a  few  miles  distant,  claimed 
to  have  received  in  1857  authority  from  Dr. 
A  Q.  Simmons  to  make  all  of  his  medicines, 
and  to  nae  his  picture  as  a  protection  against 
frauds  and  imitations.    After  the  close  of 
the  Civil  War,  and  about  the  year  1870  or 
1871,  Chedc  decided  to  leave  Texas  and  re- 
move to   Alabama  or  MlsslSBippi.    Before 
leaving  Texas,  he  endeavored  to  purchaBe 
from  A.  Q.  Simmons,  Jr.,  the  right  to  use 
his  name   in    ocnmection   with   the    manu- 
facture of  the  liver  medicine.    A.  Q.  Sim- 
mans,  Jr.,  refused  to  comply  with  this  re- 
quest   Cheek  thai  ^preached  A  W.  Sim- 
mons, another  son  of  Dr.  A   Q.   Simmons, 
and,  for  a  conslderati(»i  of  $50,  secured  from 
him  i>ermlsBion  to  use  Ms  name  In  connec- 
tion with  the  manufacture  of  said  medicine. 
'HiuB  armed,   Obeek.  went  to   luka,   Mls&, 
where  Dr.  M.  A.  Simmons  was  engaged  in 
nuumfactnring  and  selling  the  medicine.   He 
•oocsted  to  Dr.  M.  A  Simmons  that  there 


should  be  a  combination  of  all  the  heirs  of 
Dr.  A.  Q.  Simmons  in  the  manufacture  of 
the  medicine.  This  was  declined.,  He,  how- 
ever, manufactured  a  small  quantity  of  the 
medidne  on  his  own  account.  Dr.  M.  A.  Sim- 
mons ordering  the  materials  for  him,  and  he 
(said  Cheek)  sold  it  in  an  inconsiderable 
quantity  around  the  neighboring  towns  and 
country  for  a  short  tima  About  this  time 
be  registered  his  trade-mark  in  the  office 
of  the  librarian  of  congress  at  Washington, 
a  photograph  of  Dr.  A  Q.  Simmons;  and  on 
the  31st  of  December,  1872,  having  in  the 
mean  time  removed  to  Birmingham,  Ala.,  he 
deposited  in  the  same  aSlce  a  print  entitled 
"Simmons'  Improved  Uver  Medicine,"  and 
on  December  4,  1877,  he  received  a  certifi- 
cate from  A.  B.>SpoIConl,  librarian  of  con- 
gress, to  the  effect  that  he  had  deposited  in 
that  office  a  photograph  of  Dr.  A  Q.  Sim- 
mons, aocompanying  the  certificate,  with  the 
titie  "Simmons'  Improved  Liver  Medicine. 
By  T.  F.  Ohedc,  of  Birmingham,  Alabcuna." 
After  be  went  to  Birmingham,  Ala.,  he  there 
manufactured  llvw  medicine,  and  sold  it  in 
a  small  way,  using  a  wrapper  for  his  pack- 
ages oo  one  face  of  whldi  iM;>peared  a  pic- 
ture of  Dr.  A.  Q.  Simmons,— -that  is,  a  bust 
of  him,— with  the  words  "Trade-MaA,"  <Mie 
of  these  words  appearing  on  each  side  of 
the  picture.  Above  this  picture  was  a  no- 
tice of  the  entry  in  the  oBLoo  of  the  librarian 
of  congress  before  referred  to,  and  under  it 
the  following:  "The  celebrity  of  Simmons' 
Liver  Medidne  and  the  ccMistantly  increas- 
ing demand  has  induced  sundry  persons  to 
counterfeit  it  Hence  it  becomes  the  duty 
and  privilege  of  tiie  hdn  of  Dr.  Simmons 
to  sustain  and  increase  its  usefulness  by 
Budi  improvements  as  are  demanded  by  med- 
ical progress,  and  to  secure  accuracy  in  pur- 
chasing. Therefore  information  ia  t^ven 
that  Simmons'  Liver  Medidne  has  been 
greatly  Improved,  and  hereafter  every  pack- 
age will  have  the  engraving  of  Dr.  Simmons 
and  signatore  of  T.  F.  Che^  to  whom  all 
orders  and  communications  must  be  ad- 
dressed at  Birmingham,  Alabama."  On  an- 
other face  sf  said  wrapper  was  the  follow- 
ing: "Simmons'  Improved  Liver  Medicine, 
a  safe  and  effectual  remedy  for  all  diseases 
arising  from  a  diseased  state  of  the  liver, 
such  as  dironlc  and  acute  Inflammation  of 
the  liver,  dyspepsia,  bilious  affection,  dropsy, 
sick  headadie,  costiveness,  Impure  blood, 
Jaundice,  colic,  loss  of  appetite,  low  qdrlts, 
despondency,  flatulence,  female  weakness, 
and  ganxtd  debUlty;  warranted  purely  vege- 
table by  A  W.  Simmons  &  Co.,  heirs  of  Dr. 
A  Q.  Slmmoo&  Send  all  orders  to  T.  F. 
Cheek,  Birmingham,  Alabcuna."  Another 
face  of  the  wrapper  cmtalned  a  further  list 
of  ailments  for  which  the  medicine  was  said 
to  be  efflcadous,  and  the  fourth  face  con- 
tained the  advertisement  of  Simmons'  Uood 
purifying  pills. 

In  May,  1878,  T.  F.  Chedc  altered  Into  an 
arrangement  with  B.  O.  Baton  and  F.  H. 
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Eaton  under  which  the  firm  of  T.  F.  Cheek 
*  Co.  -waB  orgHnlsed  to  mamifaeture  the  liv- 
er medlcinje  at  Memphis,  Tetm.,  with  the  res- 
ervation In  hl8  favor  that  be  waB  to  be  al- 
lowed to  carry  on  his  own  manufactnre  at 
Birmingham.  This  concern  used  a  wrapper 
upon  one  face  of  which  appeared  the  fol- 
lowing: "I>r.  A.  Q.  Simmons,  tiie  Original 
and  Genuine  Vegetable  Liver  Medicine;"  joat 
iRider  this  the  picture  of  Dr.  A.  Q.  Simmons, 
on  each  side  of  which  was  printed  the  word 
"Trade-Maik,"  and  under  the  pictore  a  fae- 
stmile  of  tbe  signature  of  Dr.  A.  Q.  Sim- 
mons; then  a  notation  of  the  entry  in  the  of- 
fice of  the  librarian  of  congress;  and  tlien 
tbeee  words:  "A  cure  for  all  diseases  of  tbe 
Uver,  blUonsnesB,  dyspepsia,  sick  headache. 
Ices  of  appetite^  coetlvenees,  etc  T.  F.  CSieek 
ft  Ca,  Proprietors  and  ManufaotnrerB,  Mem- 
phis, THmessee."  The  other  three  faces 
contained  oertiflcates,  <me  of  which  pmv 
ported  to  lie  made  by  A.  Q.  SimmvDs,  setting 
forth  tbe  fact  tliat  he  had  given  T.  F.  Cheek 
ttie  right  to  use  his  picture.  This  concern 
continued  in  bosiness  until  some  time  in  the 
year  1881  or  1882,  and  in  June,  1S82,  T.  F. 
Che^  and  Us  wife,  Mary  J.  Cheek,  trans- 
ferred to  ooe  Thomas  A.  White  all  Otelr  In- 
terest in  T.  P.  Cheek  A  Co.  and  all  their  in- 
divldoal  Interest  in  the  fbrmnla  for  making 
ttie  Uver  medicine,  together  with  tiie  trade- 
mark, cuts,  dies,  wrappers,  etc.;  and  the 
same  mMith  the  l^tons  likewise  sold  all 
their  Interest  tn  the  said  property  to  WMte, 
who  soon  thereaftOT  transferred  all  these 
rl^ts  and  properties,  such  as  they  were,  to 
J.  H.  ZeQln  &  Co.,  defendants  hereto,  and 
the  btnlness  of  T.  F.  Cheek  &  Co.  wholly 
ceased;  that  Is,  said  T.  F.  Cfaeek  &  Co.  ceased 
doing  business  wfara  the  sale  was  made  to 
White.  Matters  remained  in  Oils  condition 
until  January,  1890,  or  about  that  time. 
About  the  date  last  named,  J.  H.  KeHln  &  Co. 
opened  a  business  at  Memphis,  in  the  name 
of  T.  F.  Cheek  &  Co.,  the  defendant  I.  L. 
Corse  being  manager.  This  buslnem  consist- 
ed of  a  wareroom  wherein  were  stored  boxes 
Of  liver  medicine  of  the  manufacture  of  de- 
fendants Zeilln  A  Co.,  done  up' in  packages 
as  follows:  Contained  in  wrappers  very 
closely  resembling  those  used  by  T.  F.  Cheek 
in  tils  busineaB  at  Birmingham,  but  with  the 
following  differences:  Immediately  under 
tbe  piotore  of  Dr.  A.  Q.  Simmons  is  the  name 
4^  Dr.  A.  Q.  Simmons  in  printed  letters,  and 
on  the  lower  part  of  the  faoe  of  the  padcage 
the  sentence  In  Hie  original  Che^  padcage 
beginning  witb  the  word  "Therefore"  Is 
changed  so  as  to  read  as  follows:  "There- 
fbre  information  is  given  that  Simmons*  Liv- 
er Medicine  wm  have  on  every  package  an 
engraving  of  Dr.  A.  Q.  Simmons  and  name 
of  T.  F.  Cheek  A  Co."  On  the  back  of  the 
package  in  oontrovetsy  the  following  changes 
are  made  from  the  original  Cheek  package: 
The  word  "Improved"  is  left  out,  so  as  to 
make  the  top  of  that  side  of  the  lab^  read 
"Slmmona'  Liver  Medldne^"  and  upoo  the 


lower  part  of  that  side  of  the  package  the 
words  "T.  F.  Cheek  A  Co.,  Memphis,  Tennes- 
see," are  sabstltuted  for  the  corresponding 
words  *T.  F.  Cheek,  Birmlngliam,  Alabama," 
on  the  original  Cheek  wrapper.  On  the  third 
side  of  the  package  in  controversy,  there  are 
substituted  In  place  of  the  advertisement  of 
Simmons'  Blood  Ptu'ifying  Pills  on  the  origi- 
nal Cheek  wrapper  the  following  words:  "Liv- 
er Medicine,  by  A.  Q.  Simmons.  The  original, 
as  made  by  old  Dr.  A.  Q.  Simmons  in  his  life- 
ttme,  a  cure  for  all  diseases  of  the  liver, 
blUousneoB,  dyspeimia,  sick  headacbe,  loss  of 
appetite,  costiveness,  colic,  heartburn,  fever 
and  ague,"  etc.  "nie  fourth  side  is  exactly 
like  the  original  wrapper  used  by  T.  F. 
Che^c  There  is  but  little  resemblance  to  tJie 
^v^lpper  used  by  T.  F.  Cheek  &  Co.,  the  old 
firm  composed  of  Cl\eek  and  the  Batons, 
the  only  substantial  similarity  being  the  pic- 
ture of  Dr.  A.  Q.  Simmons.  With  regard  to 
this  package,  complainant  ohargies  that  it 
was  manufactured  and  put  up  in  its  present 
form  to  sell  to  the  customers  of  complainant 
and  to  the  trade  known  by  defendants  to 
be  Uie  territtwy  in  which  complainant's  medi- 
cines were  sold;  that  it  Is  a  spurious,  frand- 
nlent,  and  sham  preparation  of  a  Uver  med- 
icine, purporting  upon  the  labd  and  wrap- 
per containing  said  medicine  to  be  the  gen- 
uine Dr.  Simmons'  liver  Medl'dne,  and  for- 
t±ier  showing  by  the  printed  matter  upon  said 
label  and  wrapper  that  the  same  was  war- 
ranted as  purely  vegetable  by  "A.  W.  fflm- 
mcns  &  Co.,  heirs  of  Dr.  A.  Q.  Simmons," 
and  stating  that  tlie  same  was  made  and  sold 
at  and  from  the  city  of  Memphis,  Tenn.,  by 
the  firm  of  T.  P.  Cheek  &  Co.,  when  In  fcict 
it  Is  not  so  made  or  sold  by  said  T.  F.  Check 
&  Co.,  but  It  is  manufactured  and  labeled 
and  sold  by  and  for  the  account  of  J. 
H.  ZeUin  &  Co.  and  their  agents,  for  the  pur- 
pose of  injuring  the  trade  and  dajnaging  the 
boslnen  of  complainant,  and  of  deceiving  tlie 
pmtdlo,  and  that  the  pretended  warranty  by 
A.  W.  Simmons  &  Co.  is  fraudulent  and  flc- 
tltlons,  tbere  being  no  such  firm  as  A.  W. 
Simmons  &  Co.  oe  T.  F.  Cheek  &  Co.  In  the 
dty  of  Memphis  or  elsewhere;  ftat  the  ob- 
ject of  this  plan  and  device  was  to  palm  off 
said  package  as  complahiant's  goods;  that 
there  is  neither  upon  said  lab^  or  vrrapper 
of  said  package  anything  to  indicate  to  or 
Inform  the  pubUo  that  defendants  are  In  any 
manner  identified  with  the  manufacture  or 
sale  of  said  package,  and  that  the  said  de- 
fendants  Z^Un  A  Co.  have  studiously  avoid- 
ed any  identification  or  apparent  connection 
with  -Hie  said  preparation,  botli  for  the  pur- 
pose of  not  Interfei-ing  with  their  own  medi- 
cine, known  as  "Dr.  Simmons'  LlTer  Regu- 
lator or  Medicine,"  and  In  order  that  they 
might  more  effectually  injure  complainant's 
business;  that  from  a  date  long  prior  to 
IFeS,  and  domi  to  the  present  time,  the  Uver 
medldne  manufactured  and  sold  by  ZelUn  & 
Co.,  and  labeled  as  "Dr.  Simmons'  Uver  Reg- 
ulator or  Medicine,"  has  been  known  to  the 
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tmde  and  oonsamera  as  "Liver  Begulator" 
or   "Simmons'   Liver  Begulator,"   tbe   word 
''Medicine"  being  rarely  used  In  oonnection 
with  said  preparation  when  speaking  there- 
of or  ordering  the  same,  and  that  complain- 
ant's medicine,  since  1840,  &as  been  generally 
known  to  the  trade  and  consumers  as  "Sim- 
mons'  Liver   Medicine,"    or    "Dr.    Simmons' 
Liver   Medicine,"   or   "Simmons'    Medicine," 
«nd  that  the  words  "Medicine^'  and  "Bego- 
lat(^"  have  respeotively  been  used  and  are 
used  by  the  trade  and  by  consumers  to  indi- 
cate which  of  the  two  preparations  was  and 
la  wanted  when  called  for,  the  word  "Medl- 
clBe"   being  used  to  Identify  complainant's 
liver  medicine,  and   the    word  "Regulator" 
being  used  to  designate  defoidants'  medicine; 
and  that  defendants  Zeilln  &  Co.,  well  know- 
ing these  facts,  had  put  upon  the  market 
Baid  Cheek  package  in  such  a  manner  as 
wcnid  not  Injnre  the  sale  or  detract  from  the 
price  of  their  regulator,  but  that  would  come 
in  direct  competition  with,  and  could  be  sold 
nnder  calls  or  orders  for,  complainant's  "Sim- 
mons' Lilver  Medicine,"  and  that  said  pack- 
age had  been  put  upon  the  market  In  that 
portion  of  the  country  where  complainant's 
principal  trade  was  at  about  one-half  the 
price  charged  by  Zeilln  &  Co.  for  their  "Liv- 
er Itegulator,"  and  by  complainant  for  its 
'Livo'  Medldne,"  and  this  reduction  in  price 
waa  mode  soldy  for  the  purpose  of  damaging 
the  trade  and  business  of  complainant,  and 
to  drive  it  out  of  the  market;   that  all  the 
packages  of  medicine  manufactured  by  com- 
plainant and  its  predecessors  in  ownership 
c-untained,  as  one  distinguishing  feature  of  the 
wrapper   thereof,   an   engraved   portrait  In 
black  of  Dr.  M.  A.  Simmons,  and  that  none 
of  the  packages  of  "Liver  Regulator"  manu- 
factured and  sold  by  defendants  at  any  time 
contained  on  the  wrapper  thereof  any  picture 
of  any  person,  but  that  they  were  character- 
ized and  designated  by  the  name  "Regulator" 
and  by  the  laige  red  Z  on  the  front  of  each 
package   thereof,    bat   that  on  said   Qieek 
package  complained  of  there  is  a  picture  of 
Dr.  A.  Q.  Simmons  In  bhtck,  placed  upon  the 
face  of  the  label,  of  about  the  same  size  and 
of  the  same  general  appearance  and  In  the 
same  position  relatively  on  the  package  or 
wrapper  as  the  picture  of  Dr.  M.  A.   Sim- 
mons on  the  packages  made  and  sold  by  com- 
plainant, and  that  said  picture  was  put  upon 
said  Cheek  package  by  defendants  Zeilln  & 
Co.  to  enable  them  the  more  easily  to  deceive 
the  pulAo  and  the  ooosomers  of  comphdn- 
'  ant's   medicdne;    that  said  Cheek  packages 
are  well  calculated  to  deceive  and  do  deceive 
and  entrap  the  unwary  who  call  for  "Sim- 
mons'  IJver   Medldne,"   manufactured   and 
sold  by  complainant,  the  name,  picture,  and 
general  appearanoe  of  the  package  deceiving 
tbem;    and  that  defendants,   well  knowing 
this  fact,  have  repeatedly  filled  orders  calling 
for  "Simmons'  Liver  Medldne,"  or  "Dr.  Sim- 
mons' Liver  Medldne,"  made  by  complain- 
ant; and  tbat  said  defendants  are  now  sell- 


ing large  quantities  of  said  medldne  put  op 
in  said  Cheek  pa(dcages  to  complainant's  cua^ 
tomers,  and  to  the  trade  in  the  territory 
where  oomplainant  is  most  largely  engaged 
in  sdling  its  said  Simmons'  Liver  Medlcdne; 
and  that,  by  reason  thereof,  oomplainant  has 
been  greatly  injured. 

Respondents  ZeUin  &  Co.  deny  all  diarge 
of  fraudulent  purttose  in  putting  out  sold 
Cheek  package,  and  d^iy  that  it  is  a  spuri- 
ous or  sham  preparation;  admit  that  said 
medicine  Is  not  in  point  of  fact  manufac- 
tured in  the  dty  of  Memphis,  and  say  that 
it  is  manufactured  in  the  laboratory  of  re- 
spondmts  in  the  city  of  Pttiladelptaia,  and 
that  J.  H.  Zeilln  is  sole  proprietor  ot  both  J. 
H.  Zeilln  &  Co.  and  of  T.  F.  Cheek  &  Co.; 
deny  that  sold  medldne  is  sold  In  said  pack- 
ages at  Memphis  for  the  purpose  of  injuring 
and  damaging  ttie  business  of  complainant, 
and  of  deceiving  the  public;  deny  that  the 
warranty  of  A.  W.  Simmons  &  Co.  is  pre- 
tended, fraudulent,  or  fictitious,  and  state 
that  they  have  the  right  to  use  the  firm 
name  of  A.  W.  Simmons  &  Co.  or  T.  F. 
Cheek  &  Co.  in  the  dty  of  Memphis  or  dse- 
where;  set  forth  the  facts  of  their  purchase 
from  T.  F.  Cheek  and  wife  and  the  Batons 
substantially  as  hereinbefore  stated,  and 
say:  "Having  acquired  the  trade-marks  of  X. 
F.  Cheek  &  Co.,  respondsits  conduded  to 
put  up  their  medldne  in  the  wrappers  and 
labels  used  by  T.  F.  Cheek  &  Co.  at  Birming- 
ham, the  only  difference  being  the  substl- 
tutloB  of  'Memphis,  Tennessee,'  for  'Bir- 
mingham, Alabama,'  and  sell  their  medl- 
dne throug;h  the  MlsslBslppi  valley,  making 
Memphis  the  point  from  which  the  ship- 
ments were  made.  Accordingly,  respond- 
ents, under  the  firm  name  of  T.  F.  Cheek 
&  Co.,  established  a  depot  at  Memphis,  and 
have  since  conducted  the  business  under 
the  name  of  T.  F.  Cheek  &  Co.  Respond- 
ents deny  that  the  labels  and  wrappers  in 
which  said  medicine  is  indosed  are  any  in- 
fringement whatever  of  the  trade-mark 
rights  <rf  complainant  There  is  no  re- 
semblance whatever  between  the  portraits 
of  M.  A  Simmons  and  A  Q.  Simmons.  The 
packages  are  not, the  same  color,  and  they 
bear  no  resemblance  In  color;  and  there  Is 
no  probability  of  consumers  being  decdved 
in  taking  one  for  the  other."  That  T.  F. 
Cheek  &  Co.  only  sell  said  medicine  in  the 
form  of  powder,  and  In  25-ceQt  packages, 
and  that  respcmdente  were  Induced  to  put 
up  the  medldne  In  this  form  because  they 
could  do  so  more  cheaply  than  it  could  be 
put  up  In  the  form  in  which  J.  H.  Zeilln  3c 
Co.  sell  thdr  medicine,— that  Is,  their  "Regu- 
lator,"—and  that  the  business  of  T.  F.  Cheek 
&  Ca  was  intended  to  meet  the  demands  of 
ttie  trade  in  the  Mississippi  bottom,  where 
the  people  are  not  accustomed  to  buying 
medldne  in  large  packages.  That  the  25- 
cent  package  sold  by  T.  F.  Cheek  &  Co.  was 
intended  to  meet  Uie  requirements  of  the 
negro  trade  in  the  Mississippi  valley,  and 
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that,  -while  the  medicine  is  inti-iiiisicaUy  as 
valuable  as  that  of  J.  H.  Zeilin  &  C!o.,  it  is 
put  up  in  a  cheaper  package,  and  is  there- 
fore sold  for  leas  money,  without  interfering 
with  the  business  of  J.  H.  Zeilin  &  C!o.  at 
Philadelphia.  They  state  that  T.  P.  Cheek 
put  said  medicine  up  in  a  package  in  all  re- 
spects similar  to  the  one  now  in  controversy 
as  far  back  as  1871,  and  prior  to  the  time 
when  the  predeceesors  of  complainant  adopt- 
ed the  square  padiage,  and  before  tbey  had 
abandoned  the  use  of  a  tin  can  for  their 
medicines;  and  there  is  no  resemblance 
whatever  between  the  lal>els  and  wrappers 
In  use  by  complainant  and  his  predecessors 
at  the  time  T.  F.  Cheek  began  business  and 
the  labels  and  wrappers  then  adopted  by  T. 
F.  Cheek,  and  now  used  by  T.  F.  Cheek  & 
Co.  They  deny  that  the  use  of  said  firm 
name  of  T.  F.  Cheek  &  Co.  is  a  fraud  up<m 
the  complainant,  or  that  it  was  Intended  to 
palm  off  spurious  goods  put  up  by  reiQ>ond- 
ents,  and  sold  by  said  firm  to  the  Injury 
of  complainant;  deny  that  the  medicine  so 
put  up  is  spurious,  but  say  that  it  is  pure 
and  of  the  best  quality;  admit  that  there 
is  nothing  aa  the  paclmges  ctmtalnlng  the 
medldne  of  T.  F.  Cheek  &  Co.  indicating 
that  respondents  are  in  any  manner  con- 
nected therewith,  and  insist  that  they  have 
a  right  to  do  business  in  Philadelphia  un- 
der the  firm  name  of  J.  H.  Z^lln  &  Co., 
and  In  Memphis  under  the  firm  name 
of  T.  P.  Cheek  &  Co.;  deny  that  they 
have  avoided  any  identification  with  T.  P. 
Cheek  &  Co.,  but  say  that,  mi  the  con- 
trary, they  have  openly  shipped  the  medl- 
dne from  their  laboratory  In  Philadelphia 
to  their  storehouse  In  the  dty  of  Memphis, 
and  that  the  defendant  Corse,  who  is  a  mem- 
ber of  the  family  of  J.  H.  Zeilin,  has  charge 
of  his  business;  deny  that  the  medicine  is 
generally  known  by  any  particular  appella- 
tion to  all  customers,  but  say  that  it  depends 
a  great  deal  upon  the  locality  as  to  what 
the  public  calls  it;  that,  am(mg  the  more 
ignorant,  it  is  sometimes  called  "Simmons," 
without  the  use  of  any  other  word,  and  that 
generally  it  is  called  "Liver  Regulator,"  and 
by  some  It  is  called  "Uver  Medicine;"  that, 
at  various  times  since  defendants  began 
business,  various  persons  have  used  the 
words  "liver  Medldne"  in  connection  with 
the  word  "Simmons"  in  one  form  or  anoth- 
er; and  that  for  years  they  have  been  In 
litigation  with  first  one  and  another  mem- 
ber of  the  family;  and  that  a  man  by  the 
name  of  Simmons,  and  not  a  member  of  the 
family,  is  selling  a  liver  medldne  In  Texas, 
and  used  the  word  "Simmons"  as  a  part  of 
bis  trade-mark;  and  that  a  man  named 
Thedford  Is  the  manufacturer  and  vendor  of 
"Simmons'  Uver  Medldne"  at  Judson,  Ga.; 
and  that  all  this  has  been  brought  about  by 
means  of  the  extensive  advertising  of  re- 
spondents' medicine;  and  that  consequently, 
to  protect  themselves,  they  have  bought  out 
T.  P.  Cheek  &  Co.  as  aforesaid,  conduded  to 


manufacture  and  put  up  In  a  cheaper  pack- 
age the  medicine,  and  sell  It  In  Memphis 
under  the  firm  name  of  T.  P.  Cheek  &  Co., 
and  imder  the  trade-marks  acquired  as  afore- 
said from  T.  P.  Cheek  and  Eaton.  They 
deny  they  have  *sold  and  are  now  selling' 
large  quantities  of  the  medldne  of  T.  F. 
Cheek  &  Co.  to  the  customers  of  complain- 
ant, or  that  they  ever  damaged  complain- 
ant in  any  respect,  but  say  they  are  selling 
the  medicine  to  their  own  customers,  and 
are  ddng  what  they  can  to  build  up  a  fair 
and  legitimate  business. 

The  complainant  is  not  entitled  to  any  re- 
lief on  the  groimd  of  infringement  of  its 
trade-mark,  as  such,  technically  considered. 
The  right  to  acquire  property  in  a  trade- 
mark by  use  upon  vendible  commodities  of 
some  mark,  symbol,  sign,  or  word,  suscepti- 
ble of  being  used  as  such,  is  a  common-law 
rij^t,  and  the  property  so  acquired  is  al- 
ways protected  by  courts  of  equity  in  a 
proper  case.  The  object  and  purpose  of  a 
trade-mark  is  to  indicate  by  Its  meaning  or 
association  the  origin  or  ownership  of  the 
artlde  to  which  it  is  applied,  so  that  the 
manufacture  or  product  of  the  owner  of 
same  may  be  readily  recognized  in  the 
market.  "This  may,  in  many  cases,  be  done 
by  a  name,  a  mark,  or  device  well  known, 
but  not  previously  applied  to  the  same  arti- 
cle. But  though  it  iB  not  necessary  that  the 
word  adopted  as  a  trade  name  should  be  a 
new  creation,  never  before  known  or  used, 
there  are  some  limits  to  the  right  of  selec- 
tion. •  •  •  No  one  can  claim  protec- 
tion for  the  occlusive  use  of  a  trade-mark 
or  trade  name  which  would  practically  giv* 
him  a  monopoly  in  the  sole  of  any  goods 
other  than  those  made  or  produced  by  him- 
self. If  he  could,  the  public  would  be  In- 
jured, rather  than  protected,  for  competi- 
tion would  be  destroyed.  Nor  can  a  general 
name  or  names  merely  descriptive  of  an 
artide  of  trade,  of  its  qualities,  ingredients, 
or  dianacterlstics,  be  employed  as  a  trade- 
mark, and  the  exclusive  use  of  it  be  entitled 
to  legal  protection."  Lavrrence  Manuf'g  Co. 
▼.  Tennessee  ManuTg  Co.,  138  U.  S.  637,  11 
Sup.  Ct  Rep.  396;  Canal  Co.  v.  Clark,  13 
WalL  811.  The  words  "Liver  Medicine" 
are  purely  descriptive,  and  could  not  be  ap- 
propriated by  the  complainant  to  indicate 
its  preparation  alone,  nor  could  the  word 
"Simmons,"  in  connection  with  the  words 
"Liver  Medldne,"  be  appropriated  by  the 
complainants  to  its  preparation  alone;  that, 
name,  under  the  proof,  having  become  mere- 
ly descriptive  of  medidne  prepared  under 
the  formula  of  old  Dr.  Simmons,  and  used 
by  many  people  In  connection  with  medi- 
dnes  prepared  under  that  formula.  Mar- 
shall V.  Plnkham,  52  Wis.  672,  8  N.  W. 
Rep.  616. 

But  the  complainant  contends  that,  at  oil 
events.  It  Is  entitied  to  relief  against  this 
Clieek  package  on  the  ground  of  what  is 
styled,  in  some  authorities,  "imfair  compe- 
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tition"  in  business.     In  relation  to  the  class 
of  subjects  we  now  have  under  consideration, 
this  m:iy  be  defined.   In  g«ieral   terms,  as 
consisting  of  any  device  or  li-ick  whereby 
one    manufacturer's   or    dealer's    goods    are 
palmed   off   in  the  market  as  and  for   the 
goods  of  anoth^,  in  fraud  of  lhe  public  and 
of  the  persons  whose  goods  are  so  displaced; 
the   most  usual  of  such  devices   being  the 
simulation  of  labels,  the  imitation  of  anoth- 
er's style  of  putting  up  goods,  and  the  re- 
production of  the  form,  color,  and  geno-al 
appearance   of  his   padca^es.     An   attempt 
to  enumerate  all  such  devices  would  be  as 
fatUe  as  an  effort  to  catalogue  all  the  ex- 
pedients that  fraud  can  employ.    It  Is  only 
within  recent  years  that  a  distinction  has 
lieen  taken  in  the  authorities  between  this 
class  of  controversies  and  technical  trade- 
mark cases.    In  the  earlier  reported  deci- 
sions,    infringements    of    trademarlu    and 
aimnlatlons  of  labels  and  packages  are  all 
intermingled  under  the  general  designation 
of   "trade-marifs,"    or   treated   as,    in    sub- 
stance, the  same  thing,  tf  not  the  same  in 
exact     definition.      Latterly,    however,     es- 
pecially in  this  country,  the  tendency  has 
be«i  to  a  narrowing  of  the  use  of  the  term 
"trade-mark"  to  its  proper  signification,  as 
an  arbitrary  symbol    affixed    by  a  manu- 
f&ctin-er  or   merchant  to  a  vendible  com- 
modity, and  to  exclude  from  use,  as  sudi 
symbol,  words  merely  descriptive  or  generic, 
or  merely   expressive   of  quality,   and   also 
to  exclude  from  designation,  ns  such,  labels, 
advertisements,   signs,  and   the  form,  size, 
and  general  appearance  of  packages  of  mer- 
diandlae.     Browne,  Trade-Marks,  §f  29,  39, 
43,  79,  81,  83,  87,  89,  89a-89d,  90,  91,  130, 
131-134,   137,   644.     The  new   classification, 
wliUe  useful,   seems  to  lack  something  of 
logical  accuracy.  Inasmuch  as  the  imitation 
of  another's  trade-mark,  tf  Intentional,  and 
done  with  the  piupose  of  pirating  his  trade 
thereby.  Is  as  truly  an  Instance  of  unfair 
compotitloo  in  business  as  any  other  fraudu- 
loit  device   adopted   for   that   purpose;  so 
tliat  the  effect  is.  In  the  main,  only  the  at- 
tainment of  a  more  correct  and  accurate 
age  of  the   term    "trade-mark,"   while   the 
cases  falling    under  the   new   classification 
are  subject  to  most  of  the  principles  that 
govern  technical  trade-marlu,  but  not  to  aU. 
Moreover,  the  principles  that  are  common 
to  trade-mark  law  as  thus  narrowed,  and 
to  the  subject  of  unfair  competiticHi  In  busi- 
ness, are  also  applicable  to  competition  in 
other  kinds  of  business  besides  the  sale  of 
articles  of  merchandise;  leaving,  however,  a 
lesldnum  of  peculiar  rules  applicable  only 
to  technical  trade-marks.    The  corresponden- 
cies betwe^i  the  two  classes  of  cases  are 
more  numerous  than  their  differences.    As 
In  cases  of  trade-marks,  so  in  cases  of  un- 
fair competition  in  business,  imposition  upon 
the  public  is  a  necessary  constituent  of  the 
plataitiirs  title  to  goe,  but  only  in  the  fact 
tint  it  is  the  test  of  the  Invasion  of  the 


plaintiff's  rights  by  the  defendant  As  In 
one,  so  In  the  other,  the  object  and  purpose 
of  the  law  Is,  first,  to  secure  to  him  who 
has  been  Instrumental  in  bringing  Into 
market  a  superior  article  of  merchandise  the 
fruit  of  his  Industry  and  skill,  and,  secondly, 
to  protect  the  community  from  imposition. 
As  in  one,  so  In  the  other,  the  underlying 
principle  is  that  one  man  Is  not  to  sell  his 
own  goods  imder  pretense  that  they  are  the 
goods  of  anoth^';  and  as  in  one,  so  in  the 
other,  the  violator  of  another's  rights  pirates 
upon  the  good  will  of  that  other's  friends 
and  customers,  or  the  patrons  of  his  trade 
and  business,  by  sailing  under  his  flag  with- 
out his  authority  or  consult  There  Is  this 
difference,  however:  The  law  of  trade- 
mark is  designed  to  protect  primarily  a 
property  right,  (Browne,  Trade-Marks,  {{ 
45-47,)  and,  as  Incidental  thereto,  gives  re- 
dress for  tlie  injuries  resulting  from  Inva- 
sions of  the  right,  a  distinct  technical  trade- 
mark being  in  Itself  evidence,  when  wrong- 
fully used,  of  an  Illegal  act;  while  the  juris- 
diction exercised  over  cases  of  unfair  compe. 
titlon  in  business  is  grounded  in  the  preven- 
tion of  fraud.  Fraudulent  tntration  is  not 
a  necessary  ingredient  of  a  pure  trade-mark 
case,  as  an  Invasion  of  another's  trade-mark 
rights  may  be  the  result  of  accident  or  of 
a  misunderstanding,  although  it  may  be  and 
probably  Is  true  that  in  the  majority  of 
cases  fraud  is  an  element  in  trade-mark 
cases  in  awarding  damage  and  costs,  (Id. 
{f  .<}86-468;)  while,  in  a  case  of  unfair  com- 
petition in  business,  fi-aud  is  of  Its  essence, 
(Id.  [2d  Ed.]  pp.  417-423,  H  418-420;  Apol- 
llnnris  Co.  v,  Brumler,  [decided  by  the  su- 
preme court  of  New  York,]'  Cox,  Manual 
Trade-Mark  Cas.  I2d  Ed.]  pp.  42»,  430,  note; 
Carson  v.  Ury,  39  Fed.  Rep.  777.)  In  the 
last-named  case,  the  true  distinction  is  thus 
accurately  expressed  by  Thayer,'  J.:  "The 
court  cannot  interfere  in .  this  instance,  as 
in  ordinary  trade-mark  cases,  on  the  groimd 
that  one  person  is  intentionally  or  uninten- 
tionally appropriating  a  mark,  symbol,  de- 
sign, or  word  which  has  become  the  exclu- 
sive property  of  another  when  used  by  him 
to  distinguish  goods  of  a  certain  class.  In 
short,  this  is  not  a  trade-mark  case.  As  I 
view  it,  it  is  a  bill  filed  to  restrain  the  de- 
fendants from  peivetrating  a  fraud  which 
injures  the  complainant's  business,  and  oc- 
casions him  a  pecuniary  loss.  Even  where 
no  trade-mark  was  infringed  or  involved, 
courts  of  equity  have  granted  injunctions  on 
more  than  one  occasion  against  the  use  upon 
goods  of  cw-taln  marks,  labels,  wrappers, 
etc.,  when  the  evident  design  of  such  use 
was  to  deceive  the  public  by  concealing  the 
true  origin  of  the  goods,  and  making  it  ap- 
pear that  they  were  the  product  of  some 
other  manufacturer  of  established  repnta/> 
tion,  thereby  depriving  the  latter  of  a  p<H> 
tion  of  the  patronage  that  would  otherwise 


'  See  note  at  end  of  case. 
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come  to  him,  or  Injuring  the  reputoUoa  ot 
his  goods." 

A  short  reference  to  some  of  these  oases 
may  be  usefuL  In  Knott  v.  Morgan,  2 
Keen,  213,  Cox,  Manual  Trade-Mark  Gas. 
No.  67,  it  appeared  that  the  onmlbuses  of 
the  London  Conyeyance  Company  were 
painted,  and  their  servants  dlotbed,  In  a  spe- 
cial and  distiuctire  manner,  and  ttiat  the  de- 
fendants began  to  run  omnibuses  similaily 
painted,  with  serrants  similarly  clothed. 
On  motion  by  plaintiffs,  injunction  was 
granted  to  restrain  the  defendants  from  im- 
itating the  plaintiff's  line  ot  omnibuses. 
Lord  Langdalev  in  deUverlng  bis  Judgment 
In  the  case,  expressly  stated  that  the  plain- 
tiffs had  no  exclusive  ri^t  to  the  words 
"Conveyance  Company"  or  "London  Convey- 
ance Company,"  or  any  other  words,  but 
held  that  they  had  the  right  to  call  upon 
the  court  to  restrain  the  defendants  from 
fraudulently  using  precisely  the  same  words 
and  devices  which  plaintiffs  hod  taken  for 
distlngulslUng  tb^  property,  and  thereby 
depriving  them  of  the  fair  profits  of  their 
business  by  attracting  custom  aa.  the  false 
representation  that  carriages,  refilly  the  de- 
fendants', l>elonged  to  or  were  under  the 
management  of  the  plalntiffa 

In  WllUams  ▼.  Johnson,  2  Bosw.  1,  decided 
by  the  supreme  court  of  New  York  In  1857, 
and  reported  as  Na.  150  of  Cox's  Manual  of 
Trade-Maxk  Cases,  it  appeared  that  plain- 
tiffs were  manufacturers  of  soap  which  tb^ 
sold  uader  the  name  of  "Genuine  Yankee 
Soap,"  using  a  particular  style  of  wrapper, 
form  of  cake,  handbill,  eto.,  and  that  the  de- 
fendant put  up  his  soap  in  a  similar  manner 
with  slight  rarlatiions.  It  also  appeared  that 
there  was  suffldent  doubt  aboat  the  exdu- 
alre  right  of  the  plaintiffs  to  use  the  words 
"Genuine  Yankee"  to  prevent  their  being  pro- 
tected. An  Injunction  was  granted  restrain- 
ing the  defendant  from  using  the  simulated 
wrapper,  etc.,  complained  of.  Woodruff,  J., 
In  his  Judgment,  referred  particularly  to  the 
form  and  size  of  cake,  particular  mode  of 
covering  and  packing,  a  combination  of 
three  lab^  on  each  cake,  and  an  exteiior 
handbill  up(»  the  box,  and  the  arrangement 
of  the  whole,  and  to  the  fact  that  the  de- 
fendant had  copied  the  form,  appearance, 
color,  style,  and  substantiai  characteristics 
which    distinguished  the  plaintiffs'  goods. 

In  Lee  t.  Haley,  an  Bnglish  case,  decided 
in  1869,  and  reported  as  No.  825  of  Cox's 
Manual  of  Trade-Mark  Cases,  it  appeared 
that  the  plainUffs  were  coal  merchants,  and 
carried  on  business  at  32  FaU  Mall,  as  "The 
Guinea  Coal  Company,"  and  that  the  de- 
fendant, who  was  their  former  manager,  set 
up  for  himself  at  Beaufort  Buildings, 
Strand,  as  the  "Pall  Mall  Guinea  Coal  Com- 
pany," and  afterwards  removed  to  46  Pall 
Mall.  An  Injunction  was  granted  to  re- 
strain the  defendant  from  trading  onder 
that  name  in  Pall  MalL  It  was  said,  per 
Giffard,  L.  J.:  "I  quite  agree  that  the  plain- 


tiOS  had  BO  property  In  the  same,  [Guinea 
Coal  Company,]  but  the  principle  upon 
-n^cdi  the  cases  on  this  subject  proceed  Is 
not  that  there  is  property  In  the  word,  but 
that  it  is  a  fraud  c«  a  persim  who  bos  estab- 
lished a  trade,  and  carries  It  on  imder  a 
given  name,  that  scMne  other  person  shonid 
assume  the  same  name,  or  the  same  name 
with  a  slight  alteratlcm,  in  such  a  way  as  to 
Induce  persons  to  deal  with  him  in  the  be- 
lled? that  they  are  dealing  with  a  person  who 
has  given  reputation  to  the  name." 

In  Preae  v.  Bachof,  (decided  by  Wheeler, 
J.,  U.  8.  Cir.  Ct.  &  D.  N.  Y.,  1878.)  Cox, 
Manual  Trade-Mark  Oas.  No.  603,  it  ap- 
peared that  plaintiffs  were  a  firm  of  tea 
merchants,  who  sold  "Hamburg  Tea,"  in  a 
peculiar  form  of  package,  the  tea  being  In- 
doaed  In  long,  cylindrical  parcels,  with  pink 
wrappers,  and  with  crimson  papers  of  direc- 
tions and  yellow  ones  of  warning  tied  in, 
and  having  a  wlilte  label  with  the  firm 
name  within  a  circle  pasted  aaross  the  ends 
of  the  string,  and  another  white  labd,  with 
the  same  and  the  words  "Hamburg  Hopfoi- 
sack  6"  embossed  thereon,  pasted  on  Uie 
package.  The  defendant  at  first  put  up  hia 
tea  In  a  precisely  similar  manner,  but,  aXter 
the  oomm^icement  of  the  suit,  disccmitnned 
the  firm  name,  and  inserted  his  own.  An 
injunction  was  granted  restraining  him  from 
using  packages  atmilar  to  thoae  (rf  the  plalik' 
tiff. 

In  Sawyer  v.  Horn,  (decided  in  1880,  U. 
a  ClT.  Ct  D.  Md.,)  21  Fed.  Rep.  24,  Cox; 
Manual  Trade-Mark  Caa.  No.  667,  complain- 
ant alleged  that,  to  individualize  and  identi- 
fy his  bluing,  he  adopted  a  peculiar  and 
original  style  of  package,  "consisting  of  a 
blue  cylinder,  having  a  red  tiH>>"  and  that  Ua 
goods  had  long  been  knom  and  Identlfled 
by  consumers  by  the  peculiar  appearance  of 
the  package.  It  was  also  set  forth  that  his 
method  of  paddng,  Induding  the  size,  shape, 
and  color  of  his  large  packages,  was  original 
with  him,  and  had  never  been  varied.  It 
was  shown  that  the  defendant  had  knowing- 
ly made  and  sold  bluing  put  up  in  boxes 
and  packages  Imitating  complainant's  article 
in  all  these  particulars,  except  that  he  used 
his  own  name  and  made  changes  in  the 
wording  of  his  labeL  Defendant  was  re- 
strained from  patting  up  his  goods  In  the 
manner  stated,  "or  In  any  other  manner  ao 
slmaiatlng  the  form,  color,  labels,  and  ap- 
pearance given  by  the  complainant  to  hia 
goods  as  to  mislead  p\m±asers  into  Imitat- 
ing one  for  the  other,"  and  this  "vi^ether 
the  plaintiff  has  a  trade-maik  or  not." 

In  Avery  v.  Meikle,  (decided  hi  1883,)  81 
Ky.  75,  It  appeared  that  the  defendants  had 
not  Imitated  plaintiffs'  trade-mark;  yet  that, 
by  the  exact  simtdation  of  idalntlffB'  plow 
in  every  peicelvaUe  point,  exposed  to  an 
ordinary  observer  and  purchaaer,  and  the 
use  ot  the  same  coloring  and  staining,  the 
same  relative  position  ot  the  letters  and 
figures  as  employed  and  used  by  the  plal&. 


Digitized  by 


Google 


Tenn.)  0.  P.  SIMMONS  MEDICINE  00.  v.  MANSFIELD  DBUG  CO. 


177 


tUbuaToMlDC  tbe  Uteral  apitro^latlaD  of  Asgr 
pmrt  at  tbe  tmAr  mnrlr.  tbey  bad  obscured 
tkeb'  own  and  aiipeUants'  tsade-mat^  but 
ait  tbe  same  ttane  songfat  to  aY<rid  detection 
and  reBponsiblllty  In  doing  so,  and  to  conae 
tbeir  plows  to  be  taben  for  and  pnrcbased 
«a  tbose  at  pkUntifCs;  that.  lajlng  aside 
their  owa  lettiNV  and  numerals  which  they 
«0BaiD«nl7  need  to  Indicate  tbe  alae,  .series 
and  quality  of  their  plows,  they  took  up  those 
«f  i^lndffs;  that  thej  quit  lettering  east 
amd  4gBring  steel  plows,  and  revcirsed  that 
order,  adojpiting  the  oBdej:  used  by  plaintiff  j 
that  they  consulted  and  deliberated  before 
adojitlng  the  letters  and  numerals  or  Imitat- 
ing the  constraetion  of  plabttifb'  plows;  and 
that,  after  this  deliberation,  they  so  imi- 
tated tbe  numerals  and  letteriqc  of  appel- 
lants' plows  that  nothing  but  the  reading  at 
their  trade-mark  «nd  elese  iaetpectton  could 
distinguish  the  difference;  that  they  made 
laise  ^wutltles  of  plows  learlqg  off  their 
own  trade  mark  and  name,  and  substltatiiig 
O^etor  the  name  of  jobbers  who  were  well 
loMywn  In  the  jnarket  to  be  veaiden  and  not 
myfcnna  of  plows,  making  It  In  theh:  hands 
therefore  ImipoaBible,  wltbout  tbe  aid  of 
expert  kaonledge,  to  teU  the  differenoe  be- 
tween a  Meikle  and  an  AT«cy  plow,  as  they 
^K>th  had  tbe  same  Indicia,  and  were  con- 
Mmcfeed  aUke,  the  maker's  name  beiqg  alto- 
gether suppressed;  Mid  that  tibey  esijileyed 
small  salesBten  to  sell  their  plows,  who 
pi9y^  them  OB  the  market  one-half  dollar 
<iieaper  than  the  Averj  plow,  and  so  adver- 
tised them  as  to  be  takoi  for  thAse  of  plain- 
tiffs. It  was  held  that  x>lalBtUCs  were  enti- 
tled to  inJuBctloD  and  relief;  and,  in  setting 
forth  tbe  grounds  of  the  Jodgmrait,  the  court 
say:  "The  confuaioa  which  prevails  In  the 
aiigament  against  the  Jurisdiction  In  this  case 
results  foom  asMuntaig  tiiat  in  all  cases  the 
complainant  must  make  out  a  legal  title  to 
«a  exclHslys  d'ad»attaidc  by  bkbdb  of  wlUt^, 
or  some  part  of  whkh,  the  defpadint  has 
done  tbe  wroqg  and  lAjnry  to  his  rigbta. 
The  authorities  do  not  sustain  this  assus^ 
tlMi,  Imt,  on  tbe  contrary,  are  nusaeross  aard 
strong  that  the  wnmg  ecaslsts  In  one  per- 
son fraudulently  selling  his  goods  as  and  for 
those  of  another,  either  by  the  use  of  the 
other's  trade-nuudi,  or  iodicla,  or  by  any 
means  whatever.  If  such  fraudsloat  prac- 
tices resalt,  or  are  lUBely  to  result,  in  damage 
to  tbe  complainant  *  *  *  As  the  object 
of  the  courts  ot  equity  Is  to  prevent  one  man 
injuring  another's  rights  by  sdllng  his  goods 
as  those  of  the  other,  why  not  prevent  all 
fraudulent  misrepresentations,  whether  oral, 
by  sign,  symbols,  trade-marks,  labels,  words, 
or  figures,  by  wliioh  that  wrong  is  acoom- 
pUfihed?  Tbe  injury  is  the  same,  no  ntatter 
how  or  by  what  means  it  may  be  done,  and 
tbe  responsibility  shcsild  attach  when  that 
injiuy  js  deliberately  and  fraudaleDitly  «>m- 
mltted." 

la  I^ckinehe  Battny  Co.  v.  Western  Elec- 
tric CSL.  i(idecided  In  ISSH.)  23  Fed.  ae».  i7». 
v.23s.w.no.6— 12 


It  appeared  that  there  was  no  trade-maiik 
in  the  case,  but  say  tbe  court:  "Tbe  defend- 
ants hav«  Imitated  tjbe  label  of  tbe  oomplaln- 
ant  to  the  minutest  details,  except  the  Big- 
nature  at  the  bottom.  The  complalnaBt  is 
entitled  to  protection  against  the  unlawful 
cas^etltloa  In  trade  thus  engendered  by  the 
simulation  of  its  label,  and  upon  this  ground 
a  decree  Is  ordered  in  its  favor." 

In  the  case  oC  ABSociatlon  v.  CSIarke,  (de- 
cided in  18S6,)  26  Fed.  Rep.  410,  it  appeared 
that  "the  complaiAast  was  the  first  to  use 
for  bottled  beer  a  label  with  a  diagonal  red 
band,  with  the  name  of  the  kind  of  beer 
ajppearisg  in  white  letters  on  the  red  band, 
and  that  he  has  been  haUtually  nsbig  this 
label  for  two  years."  It  appeared  to  the 
court  from  an  lnspecti<m  of  the  labels  ifliat 
defendant's  labels  or  trnttles  of  beer  would 
be  likely  to  deceive  purchasers  desiring  com- 
plainant's beer,  and  an  tnjuaction  was  or- 
dered. There  was  no  gnestloB  of  trade^iark 
In  the  case.  To  same  effect,  see  Associatioa 
V.  Piza.  24  Fed.  Bep.  140.  And  Browne,  In 
his  wwrk.  on  Trade-Marks,  at  section  43,  un- 
der the  heading  of  "Unfair  CSompetltlon  in 
Business,"  writes  thus:  "la  examiidiig  cases 
daaslded  In  digests  and  books  of  reports  as 
those  of  tnade-jnarfes,  the  reader  is  sometimes 
puzoled.  In  tbe  absenoe  of  the  subtest 
evidence  that  tedHkleal  trade-madES  have 
beat. infringed,  courts  of  equity  have  pnnted 
full  and  complete  redress  for  an  improper 
use  of  labelB,  wraiptpera,  blllheaite,  si^ia,  or 
otlier  things  that  are  essentially  pvUlcl  Juds. 
'Ch*  difficulty  is  that  wrong  names  are  used. 
French  speaking  nations  have  a  standard 
nsiine  for  this  kind  of  wrong.  Tbe  term 
used  is  'conoimaoe  ddoyale.'  This  term 
may  be  fairly  Attgllclaed  us  a  distioBeBt, 
treocbeDOua,  perfidious  rivalry  la  trade.  In 
tbe  Gersaan  Imperial  court  of  Cahoaz,  In 
ISTS,  tbe  court  said  that  cnorent  Jiirlspru- 
deaoe  understands  by  'cananrrence  delt^dle' 
aU  maneuvers  that  cause  prejudice  to  the 
nasne  of  a  property,  to  tbe  renown  at  a 
memtiaudlse,  or  in  lessening  tbe  custom  dne 
to  rivals  In  business.  The  euphemism  em- 
ployed as  a  head  to  this  section  will  answer 
tbe  present  pntpoae.  It  Implies  a  fcaudn- 
leat  intention,  wihile,  on  the  «oiitEary,  an 
enjolnalble  infclBgemeirt  «t  a  tecbnlcal  trade- 
mark may  be  tte  result  of  acddent  or  mis- 
understanding, without  actual  fnaud  being  an 
clement.  At  law,  special  damage,  imless 
damnge  is  necessarily  presumed,  deceit,  or 
fraudtttent  intent,  mnst  be  proved  in  all  eaees 
to  warrant  a  neeovery.  This  Is  not  always 
so  in  equity,  but  it  Is  common  both  hi  law 
and  equity  where  tbe  Infringement  is  perpet- 
uated by  other  modes  and  means  than  the 
use  of  any  part  of  a  ttade-maidc  Itself;  and 
whether  a  trade-mark  is  shown  to  be  imi- 
tated or  not.  If  the  goods  of  one  bare  been 
intentionally  and  fraudulently  sold  as  the 
goods  (tf  another,  and  tbe  latter  has  eus- 
tataed  damage,  or  the  former  threatens  to 
coatlune  acts  tending  to  thajt  end.  a  court 
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of  equity  will  restrain  the  fiurther  commis- 
sion of  them.  This  subject  belongs  properly 
to  the  class  of  good- will  cases;  but,  never- 
theless, It  is  necessarily  an  ingredient  in  a 
great  majority  of  trade-mark  cases.  As  an 
illustration,  take  Croft  v.  Day,  (in  1843,)  7 
Beav.  84,  which  is  not  a  te<dmical  trade-maric 
case.  In  that.  Lord  Langdale,  M.  R.,  grant- 
ed an  injunction  to  restrain  the  defendant 
from  using  labels  or  show  cards  calculated 
to  mislead  the  public,  saying  that  the  right 
which  any  person  may  have  to  the  protection 
of  the  court  does  not  depend  upon  any 
exclusive  right  to  a  particular  name  of  a 
man  or  to  a  particular  form  of  words.  His 
right,  said  he,  is  to  be  protected  against 
fraud,  and  fraud  may  be  practiced  by  means 
of  a  name,  though  the  person  using  it  have 
a  perfect  right  to  use  that  name,  provided 
lie  do  not  accompany  the  use  of  it  with  other 
circumstances  to  effect  fraud." 

In  Croft  V.  Day,  7  Beav.  84,  (above  re- 
ferred to,)  the  following  apt  language  upon 
this  subject  also  occurs,  in  addition  to  that 
above  quoted:  'The  accusation  which  has 
been  made  against  this  defendant  is  this: 
that  he  is  selling  goods  under  forms  and 
symbols  of  such  a  nature  and  character  as 
wiU  induce  the  public  to  believe  that  he  is 
selling  the  goods  which  are  manufactured 
at  the  manufactory  which  belonged  to  the 
testator.  In  this  cause.  It  has  been  very 
correctly  said  that  the  principle  in  these 
cases  is  this:  that  no  man  has  the  right  to 
sell  his  own  goods  as  the  goods  of  another. 
You  may  express  the  same  principle  in  a  dif- 
ferent form,  and  say  that  no  man  has  a 
right  to  dress  himself  in  colors  or  adopt 
the  bare  symbols  to  which  he  had  no  peculiar 
or  exclusive  right,  and  thereby  personate  an- 
other person,  for  the  purpose  of  inducing 
the  public  to  suppose  either  that  he  is  that 
other  person,  or  that  he  is  connected  with 
and  selling  the  manufacture  of  such  other 
person,  while  he  is  really  selling  his  own. 
It  is  perfectly  manifest  that  to  do  these 
things  is  to  commit  a  fraud,  and  a  very 
gross  fraud." 

And  In  Lawrence  Manuf  g  Ooi.  v.  Tennes- 
see ManuTg  Co.,  188  U.  &  637,  11  Sap.  Ot 
Rep.  396,  it  is  said:  "It  seems,  however,  to 
be  contended  Qiat  plaintiff  was  entitled,  at 
least,  to  an  InJuncticMi,  upon  the  prlndple 
applicable  to  cases  analogous  to  trade- 
marks; tliat  is  to  say,  on  the  ground  of 
fraud  on  ^e  public  and  on  the  plaintifr,  per- 
petrated by  defendant  by  intentlonaUy  and 
fraudulently  selling  its  goods  as  those  of 
the  plaintiir.  Undoubtedly,  an  unfair  and 
fraudulent  competition  against  the  business 
of  the  plaintiff — conduct  with  the  intent,  on 
the  part  of  the  defendant,  to  avaU  itself  of 
the  reputation  of  the  plaintiff,  to  palm  off 
Its  goods  as  plaintiff's— would,  in  a  proper 
case,  constitute  ground  for  relief."  Then 
the  court  further  proceeds:  "In  Nail  Co.  v. 
Bennett,  43  Fed.  Rep.  800,  where  the  bill 
alleged   that  the  defendants  had   Imitated 


plaintiff's  method  of  bronzing  horsedioe 
nails,  which  plaintiff  used  as  a  trade-mark, 
with  the  Intentimi  of  deceiving  the  public  in- 
to buying  their  goods  instead  of  plaintiff's 
and  the  question  came  up  on  demurrer,  Ur. 
Justice  Bradley,  after  stating  certain  aver- 
ments of  the  bill,  said  orally:  'There  is  here 
a  substantial  fact  stated,— that  the  public 
and  customers  have  been,  by  the  alleged 
conduct  of  the  defendants,  decdved  and 
misled  Into  buying  the  defendants'  nails  for 
the  oomphUnant's.  That  averment  is  ampli- 
fied in  paragraph  four  of  the  bill.  Now,  a 
trade-mark,  clearly  sudi,  is  in  its^  evi- 
dence, whoi  wrongfully  used  by  a  tiilrA 
party,  of  an  Illegal  act  It  is  of  Itsdf  evi- 
dence that  the  party  Intended  to  defraud, 
and  to  palm  off  his  goods  as  another's. 
Whether  this  is  in  itsdf  a  good  trade-mark 
or  not,  it  is  the  style  of  goods  adopted  by 
the  complainant  which  the  defendants  have 
Imitated  for  the  purpose  of  deceiving,  and 
have  deceived,  the  public  thereby,  and  In- 
duced them  to  buy  1h^  goods  as  the  goods 
of  the  complainant.  This  Is  fraud.'"  The 
court  quotes  with  approval  the  case  ot 
Wotherspoon  v.  Ourrie,  L.  R.  6  E.  L.  508, 
known  as  the  "Glenfield  Starch  Case,"  and 
Thomps(Hi  V.  Montgomery,  41  Oh.  Dlv.  35, 
60,  known  as  the  "Stone  Ale  Casei." 

"In  this  important  case,"  says  th.e  learned 
compiler  of  Cox's  Manual  of  Trade-Maik 
Gases,  in  a  note  to  same,  (2d  Bd.,  p.  485,) 
"the  supreme  court  of  the  United  States  for 
the  first  time  in  its  history  recognizes  and 
explains  the  fundamental  differences  be- 
tween the  piracy  of  a  trade-mark  and  unfair 
competition  in  business.  In  Goodyear  India- 
Rubber  Glove  Manuf 'g  Co.  v.  Gfoodyear  Rub- 
ber Co.,  128  U.  S.  598,  9  Sup.  Ct  Rep.  186, 
allusion  was  made  to  the  existence  of  a  rule 
whereby  'unfair  trade'  is  restrained,  but  no 
attempt  was  made  to  define  it,  or  to  inter- 
pret the  adjudications  which  illustrate  Its 
application  and  purpose.  The  ludd  and  ac- 
curate opinl<Mi  of  Chief  Justice  Fuller  in  the 
case  before  us  establishes  a  classiflcatloa 
which  Is  obvlo\isIy  logical,  and  obviously  use- 
ful and  of  value  to  the  public;  and  his  con- 
clusions are  at  variance  with,  perhaps,  not 
a  single  well-considered  case  to  be  found  in 
the  books.  The  doctrines  afCectlng  the  pro- 
tection of  technical  trade-marlu  are  easily 
understood,  but  the  subject  of  what  has 
come  to  be  Imown  as  "imfalr  competition  In 
business'  is  much  broader  and  more  impor- 
tant. •  •  *  We  have  here  a  recognition  of 
the  two  kinds  of  cases:  (1)  Those  depend- 
ent upon  the  right  of  property,  and  (2)  those 
dependent  upon  fraud,  whereby  the  earlier 
cases  and  the  thou^t  and  learning  of  the 
past  are  harmonized  and  made  to  run  hand 
in  hand."  And,  as  the  learned  author  fur- 
ther remaiks:  "Courts  of  equity  wIU  direct 
the  manner  In  whidi  words  that  are  publld 
Juris  shall  be  used,  and  will  prc^bit  thdr 
use  in  an  Inequitable  manner  for  the  pur- 
pose of  misleading  the  public  and  dlnplwdng 
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an  exlHtlTig  bnalneas.  Beyond  this  none  of 
the  cases  go,  nor  can  they  be  majde  to  go 
without  endangralng  the  doctrine  which  sap- 
ports  them.  Thust  tn  Wotheispoon  t.  Car- 
rie, the  wrongdoing  conatsted,  not  in  the  use 
of  the  word  'Olenfield'  in  the  abstract,  but 
in  the  use  of  the  word  in  a  particular  way. 
It  was  printed  by  the  defendant  In  conspicu- 
ous type,  whereby  his  stardi  was  oSered  and 
sold  as  'Olenfield  Stardi.'  He  did  not  use 
the  word  'Glenfield'  to  Indicate  where  his 
article  was  made,  but,  in  the  words  of  the 
court  of  appeals  of  New  York,  as  'a  short 
plirase  between  buyer  and  seller,'  or,  in  the 
w(Hd8  of  the  supreme  court  of  the  United 
States,  'Hie  phrase  which  indicated  the  wish 
to  boy  and  the  power  to  sell  from  that 
origin.'  He  used  it  In  that  'secondary  sense' 
which  had  come  to  mean  the  starch  of  the 
complainant  *  *  *  It  has  happened  in 
many  Instances  in  which  descriptive  words 
have  been  invoiced  that,  by  reason  of  the 
character  of  the  pleadings,  or  because  there 
was  no  attempt  to  apply  the  doctrine  of 
ombdr  competition,  the  plaintiff  has  failed. 
Bat  the  effect  of  these  cases  Is  to  establish 
<Mily  that  descriptive  words  are  pablid  juris; 
they  do  not  decide  that  the  manner  in  which 
aaoh  words  are  used  will  not  be  regulated 
according  to  the  maxims  of  equity.  There 
are  decisions,  perhaps,  which  justify  deliber- 
ate fraud ;  but  they  are  based,  in  almost  ev- 
ery Instance,  upon  an  illogical  view  of  the 
comm<m-law  rights  of  the  defendant,  and 
the  assnmptloa  that  the  plaintiff  was  assail- 
ing those  rights.  But  there  is  no  real  con- 
flict between  the  authoritleB.  There  has  been 
merdy  an  evolution  of  thought  whereby  we 
reaacm  with  better  results,  and  are  enabled 
to  understand  the  old  doctrine,  and  more  in- 
teUigently  to  apply  it  Fertiaps  the  larger 
expression  is  due  to  looking  at  the  old  doc- 
trine under  a  stronger  light,  and  with  the 
aid  of  the  Influences  of  an  increasing  civili- 
zation." 'nieee  comments  of  the  learned  ao- 
flior  meet  with  our  approval. 

Tbe  supreme  court  of  the  United  States, 
In  a  very  recent  case,  (Chemical  Co.  v.  Mey- 
er, 139  U.  S.  540,  11  Sup.  Ct  Rep.  026,)  made 
the  following  additional  observatlcm  upon 
this  subject:  "The  theory  of  a  trade-mark 
proper,  then,  being  untenable,  this  case  re- 
solves Itself  into  the  questton  whether  the 
defendants  have,  by  means  of  simulating  the 
name  of  plaintiff's  preparation,  putting  up 
their  own  medicdne  In  bottles  or  packages 
bearing  a  close  resemblance  to  those  of  plain- 
tiff, or  by  the  nse  of  misleading  labels  or 
colors,  endeavored  to  palm  off  their  goods 
as  those  of  the  plaintiff.  The  law  upon  this 
subject  is  considered  in  the  recent  case  of 
Lawrence  ManuTg  Co.  v.  Tennessee  Man- 
uTg  Co.,  138  U.  S.  587,  11  Sup.  Ot  Rep.  396. 
The  law  does  not  visit  with  Its  reprobation 
a  fair  competition  in  trade;  its  tendraicy  is 
rather  to  discourage  monopolies,  except 
where  protected  by  statute,  and  to  build  up 
new  enterprises  from  whldi  the  public  is 


likely  to  derive  a  benefit  If  one  person 
can  by  superior  energy,  by  more  extensive 
advertising,  by  selling  a  better  w  more  at- 
tractive artlde,  outbid  another  In  popular 
favor,  he  has  a  perfect  right  to  do  so,  nor 
is  this  right  impaired  by  an  open  declaration 
of  his  intention  to  compete  with  the  other 
in  the  market" 

As  to  the  quantum  and  character  of  ev- 
idence in  this  Idnd  of  a  case,  some  useful 
observations  occur  in  the  reports.  In  Croft 
V.  Day,  supra,  it  is  said:  "It  is  perfectly 
manifest  that  two  things  are  required  for 
the  accomplishment  of  a  fraud  such  as  is 
here  contemplated:  First,  there  must  be  sudli 
a  general  resemblance  of  tbe  forms,  words, 
symbols,  and  accompaniments  as  to  mislead 
the  public;  and,  secondly,  a  sufficient  dis- 
tinctive individuality  must  be  preserved,  so 
as  to  procure  for  tho  person  himself  the 
benefit  of  that  dec^tlon  which  the  general 
resemblance  is  calculated  to  produce.  To 
have  a  copy  of  the  thing  would  not  do,  for, 
though  It  might  mislead  the  public  in  one 
respect,  it  would  lead  them  back  to  the 
place  where  they  were  to  get  the  genuine 
article,  an  imitation  of  which  is  Improperly 
sought  to  be  sold.  For  the  accomplishment 
of  sudi  a  fraud  it  is  necessary,  in  the  first 
instance,  to  mislead  the  public,  and,  in  tbe 
next  place,  to  secure  a  b^iefit  to  the  party 
practicing  the  deception  by  preserving  his 
own  individuality." 

In  McCann  v.  Anthony,  21  Mo.  App.  83,  the 
St  Louis  court  <rf  appeals  say:  "The  gov- 
erning principle  Is  that  one  manufacturer 
shall  not  be  allowed  to  impose  his  goods  up- 
on the  public  as  the  goods  of  another  manu- 
facturer, and  to  derive  a  profit  from  the 
reputation  of  that  order.  It  is  not  necessary 
that  the  trade-maric,  trade  name,  sign,  label, 
or  other  device  whldi  is  employed  by  one 
merchant  for  that  purpose  shall  be  an  exact 
imitation  or  counterfeit  of  the  trade-mark, 
tra4e  name,  sign,  label,  or  other,  device  em- 
ployed by  the  other  manufacturer.  Nor  is 
it  required  that  the  imitation  be  so  close  as 
to  deceive  cautious  and  prudent  persons;  it 
Is  sufficient  if  it  be  so  dose  as  to  deceive  the 
incautious  and  unwary,  and  thereby  work 
substantial  injury  to  the  other  manufacturer. 
Nor  is  it  necessary  to  prove  that  actual  fraud 
was  IntHided  by  the  manufacturer  employ- 
ing the  simulated  trade  name,  sign,  label,  or 
other  device,  In  order  to  entitle  the  other 
manufacturer  to  relief  in  equity,  or  for  an 
action  for  damages  at  law.  Here,  as  in  most 
other  dvll  actions,  the  law  does  not  attempt 
to  penetrate  the  secret  motives  or  Intent  with 
which  the  act  Is  done;  contents  Itself  with 
the  conduslon  that  the  party  Intended  the 
natural  and  probable  consequence  of  the 
act;  and  gives  Its  judgment  accordingly." 

In  HoBtetter  v.  Adams,  10  Fed.  Rep.  838, 
the  criterion  is  stated  to  be:  "If  tbe  general 
effect  is  to  deceive  an  ordinary  observer 
having  no  cause  to  use  more  than  ordinary 
caution."    In  speaking  of  the  packages  in 
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oontroversy  In  th&t  case,  Judge  Blatchford 
says:  "But  the  general  effect  to  the  eye 
of  an  ordinary  peiBon  acquainted  with  plain- 
tiff's bottle  and  label,  and  never  having 
■eoi  the  defendants'  label,  and  not  ex- 
pecting to  see  it,  must  be,  on  seeing  the  de- 
fendant's, to  be  mislead  into  thinking  it  la 
what  he  has  known  as  the  plaintiff's." 

And,  by  analogy  to  trade-mark  cases:  "It 
would  be  a  mistake,  however,  to  suppose 
that  the  resemblance  must  be  such  as  would 
decdve  persons  who  should  see  the  two 
mailia  idaced  side  by  aide.  The  rule  so  re- 
stricted would  be  of  no  practical  use.  If 
a  purchaser,  looking  at  the  article  offered 
to  him,  would  naturally  be  led  from  the 
mark  Impressed  on  it  to  suppose  It  to  be 
the  production  of  the  rival  manufacturer, 
and  would  purchase  it  in  that  belief,  the 
court  considers  the  uae  of  such  a  mark  to 
be  fraudulent  But  I  go  further.  I  do  not 
consider  the  actual  physical  resemblance  of 
the  two  marks  to  be  the  sole  question  for 
consideration.  If  the  goods  of  a  manu- 
facturer have,  from  the  mark  or  device  he 
has  used,  become  known  la  the  market  by 
a  particular  name,  I  think  that  the  adoption 
by  a  rival  trader  of  any  mark  which  will 
cause  his  goods  to  bear  the  same  name  tn 
the  market  may  be  as  much  a  violation  of 
the  rights  of  that  rival  aa  the  actual  copy 
of  the  devica"  Selzo  v.  Provesende,  Cox, 
Manual  Trade-Mark  Cas.  No.  256. 

And,  contiauing  the  analogy  of  tradenmark 
cases:  "All  that  can  be  done  is  to  ascertain 
in  every  case,  as  it  occurs,  whether  there  is 
audi  a  resemblance  as  to  deceive  a  purchaser 
using  ordinary  caution.  To  constitute  an  in- 
fringement of  a  trade-maiii,  exact  similitude 
is  not  required,  but  an  infringement  to  com- 
mitted when  ordinary  purchasera^  buying 
with  ordinary  caution,  are  likely  to  be  mia- 
led;  it  l)elng  enough  to  show  that  the  rep- 
resentations bear  such  a  resemblance  to  the 
plaintiff's  inark  as  to  be  calculated  to  mis- 
lead the  public  generally  who  are  tlie  pur- 
cfaaseiB  of  the  arUtde  bearing  it  That 
means  persons  of  ordinary  intelligence,  wlio 
adopt  ordinary  precaution  against  imposi- 
tion and  fraud,  and  use  such  reasonable  care 
and  observation  as  the  public  generally  ace 
capable  of  using  and  may  be  expected  to  ex- 
ercise. It  is  sometimes  the  case  ttiat  the 
names  ol  articles  are  of  a  ctiaracter  to  mis- 
lead and  deceive,  tbey  being  idem  aonans 
in  the  usual  pronunciation;  or  the  form  of 
the  package,  general  appearance  ot  the  wrap- 
per, color  of  label,  wax  impressions  on  the 
top  of  the  box  containing  the  goods,  are  well 
suited  to  divert  the  attention  of  the  un- 
suspecting buyer  from  any  critical  examina- 
tion, and  the  courts  do  not  require  a  critical  ex- 
amination. It  was  well  said  by  Wood,  V.  C,  in 
1854,  that  in  every  case  the  court  most  as- 
certain whether  the  differences  are  made 
bona  fide  in  order  to  distinguish  the  one  ar- 
ticle from  the  othei',  whether  the  resemUan- 
cei  and  Ota  differences  are  auch  as  naturally 


arise  from  the  necessity  of  tlie  ease,  or 
whether,  on  the  other  liand,  the  differences 
are  merely  colorable,  and  the  resemblances 
are  such  as  are  obviously  intended  to  de- 
ceive the  purchaser  of  the  one  article  into 
the  belief  of  its  being  tiie  manufacture  at 
another  person.  Resemblance  Is  a  circum- 
stance of  primary  importance  for  the  court 
to  consider,  because  if  the  court  finds,  as 
it  almost  Invariably  does  find  in  such  cases, 
tliat  there  is  no  reason  for  tlie  resemblance 
except  for  the  purpose  of  misleading,  it  will 
infer  that  the  resemblance  is  adopted  for 
the  purpose  of  misleading.  Taylfv  t.  Tay- 
lor, 2  Eq.  Rep.  290.  aach  to  the  reasoning 
of  all  the  courta  Probably  Vice  caianodlor 
Sludwell  did  not  go  too  far,  in  1847,  when 
lie  said  that  'if  a  thing  contains  twenty-fire 
parts,  and  but  one  to  taken,  an  imitation  of 
that  one  will  be  sufficient  to  oontrlbute  to  a 
deoepticm.and  the  law  will  hold  those  respon- 
sible who  have  contiUiuted  to  the  fraud.' 
Guinness  v.  UUmer,  10  Law  T.  127." 
Browne,  Trade-Markn.  §  33,  and  cases  cited. 

And  in  llie  case  of  Read  v.  Richardson,  ap- 
pearing as  No.  688  of  Cox's  Manual  of  Trado- 
Maiic  Cases,  the  following  facte  appeared: 
The  plaintiffs  were  bottlers  of  beer  for  ex- 
port PlaintifTs'  label  consisted  <^  a  repre- 
sentation of  ttie  head  of  a  bull  dog.  on  a 
black  ground,  surrounded  by  a  blue  circular 
band,  on  which  were  the  words  "Read  Broth- 
ers, London.  The  Bull  Dog  Bottling."  De- 
fendants' tobel  consisted  of  the  representa- 
tion of  the  head  of  a  terrlo:,  on  a  black, 
ground,  surrounded  by  a  red  circular  bond 
on  which  ware  the  words  "Celebrated  Terri«r 
Bottling;"  one  consida-ably  larger  than  the 
other,  as  appears  from  the  cuts  attaclwd  to 
the  report  of  the  case.  It  was  made  to  ap- 
pear lliat  plaintiffs'  beer  was  well  known  In 
the  colonies  as  "Dog's  Head  Beer,"  and  it 
was  allied  that  the  defendants,  by  export- 
ing th^  beer  to  the  colonies,  where  piaixt- 
tiffs'  beer  was  in  demand,  enabled  the  substi- 
tution of  defendants'  beer  for  plalntiffli'  beer 
aa  Dog's  Head  Beer,  to  plaintiffs'  Injury-  A 
motion  for  a  preliminary  Injunction  was 
heard  by  Jessel,  M.  R.,  who  denied  ttie  mo- 
tion, cMefly  on  the  ground  that  plaintiffs  had 
fliiled  to  make  out  a  case  of  Inf^ngem^it 
On  appeal,  held,  that  the  use  of  the  defend- 
ants' label  was  an  infringement  of  plaintiffs' 
rights,  especially  because  it  enabled  the  sale 
of  defendants'  beer  as  Dog's  Head  Beer, 
which  name  had  come  to  be  known  as  indi- 
cating the  beer  of  the  plaintiffs.  And  see 
Montgomery  v.  Thompsou,  Cox,  Manual 
Trade-Mark  Cas.  No.  722. 

Concerning  the  Cheek  package  under  oonsid- 
eratlon,  we  find  the  facts  to  be  that  tliere  is 
now  in  existmce  no  such  firm  as  T.  F.  Cheek 
&  Co.,  the  old  name  of  T.  F.  Cheek  &  Co.  being 
used  by  the  defendants  Zeilin&Co.,and  Zeilin 
&Co.,  ^corporated,  infloatingsaid  package  on 
the  market;  the  goods  being  really  put  up  in 
PhiladelpliJa  by  Zeilin  &  Co.,  aa  a  part  of  the 
operations   of  that  business,   and   sent   tf> 
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Memphis,  and  stored  In  a  wztferoom  there, 
under  charge  of  one  of  Zellin  &  Co.'s  agents, 
to  be  thenee  distributed  to  the  trade.  We 
also  And  that  there  Is  not,  and  never  was, 
any  sach  firm  as  A.  W.  Simmons  &  Co.,  rep- 
resented npon  said  package,  and  that  A.  W. 
Simmons  never  authorized  defendants  to  nae 
Us  name,  and  that  name,  together  tvith  the 
representation  "Warranted  iMirely  vegetable 
by  A.  W.  Simmons  &  Co.,  heirs  of  Dr.  A.  Q. 
Emmons,"  la  a  misrepresoitation,  and  calCD- 
htted  to  deceive  the  pabHc  We  also  find  the 
representation  on  the  face  of  said  package 
as  to  the  improvement  of  the  medldne  Is 
also  a  misrepresentation;  and,  as  to  tvheth^ 
defendants  acquired  any  snbstantlal  rights 
by  the  transfer  from  T.  F.  Che^,  the  proof 
does  not  satisfy  our  minds.  We  are  far  from 
beins  satisfied  by  the  proof  that  T.  F.  Cheek 
ever  acquired  any  rights  from  A  Q.  Sim- 
mons, sudi  as  he  undertook  to  transfer  to 
White;  and  certainly  the  transfer  by  him 
and  the  Batons  of  a  bare  name,  unconnected 
with  any  existing  business,  and  when  that 
buMness  was  bought  only  to  be  eztinguiidi- 
ed,  as  we  think  the  proof  shows,  could  not 
t-onfer  the  right  to  revive  the  old  name  and 
insignia  of  this  bnslneaa  el^t  years  after- 
wards, to  the  prejudice  of  a  rival  in  trade, 
and  for  the  purpose  of  foisting  upon  the  pub- 
lic packages  of  goods  that  might,  by  the  use  of 
said  old  insignia,  be  substltued  for  the  goods  ef 
such  rival,  and  lend  to  the  device  the  semblance 
of  a  prl(»-  right.  We  also  find  that  the  trade 
of  the  complainant  Is  confined  principally  to 
the  soathwest,  and  that  In  that  t«rltory  its 
preparation  is  generally  known  and  called 
for  under  the  name  of  "Simmons'  liver  Med- 
icine," and  that  those  are  the  prominoit 
words  on  the  face  of  Its  packages,  the  word 
"Simmons"  being  preceded  by  the  letters  "M. 
A,"  and  tbe  word  "Vegetable"  being  printed 
In  smaU  lett^a  between  the  word  "Sim- 
mons" and  the  word  "Liver;"  bo  that,  at  the 
distance  of  a  flew  feet,  the  title  appears  to  be 
"Dr.  M.  A.  Simmons'  Liver  Medicine;"  also 
on  the  front  of  said  package  is  the  picture  in 
black  of  Dr.  M.  A  Simmons,  on  a  white 
ground,  sfightly  shaded.  On  the  front  of  the 
Cheek  package  is  also  a  picture  in  black,  and 
under  it  the  name  of  Dr.  A  Q.  Simmons 
printed  ;*and  just  under  that,  in  letters  nearly 
the  same  size,  the  words  "Simmons'  Liver 
Hedidne."  On  the  back  of  the  Cheek  pack- 
age, near  the  top,  are  the  words,  again,  "Sim- 
mcms'  Liver  Medicine;"  and  near  the  bot- 
tom, oa  the  same  side,  the  wwds  "Warrant- 
ed purely  vegetable."  On  the  back  of  com- 
plainant's package.  In  the  same  position,  are 
the  wwds  "Dr.  M.  A.  Simmons'  Vegetable 
liver  Medldne:"  In  color  the  packages  are 
not  very  similar;  the  color  of  the  Cheek  padc- 
age  being  pale  straw,  with  the  printing  all  in 
black  Ink;  and  comidainant's  package  being 
white,  with  tbe  printing  In  black  and  bronse 
border,  and  a  bronze  shading  over  the  word 
"Vegetable,"  and  the  words  "C.  F.  Simmons 
&  Co."  being  printed  in  bronae  ink,  and  on 


the  bad;  the  word  "VegetaUe,"  and  tiie 
words  "Dyspepsia,"  "Indigestion,"  and  "Orig- 
inal" being  printed  in  bronze  ink.  As  to  size, 
it  comes  nearest  complainant's  dollar  pack- 
age, the  Cheek  package  b^ng  about  one-halt 
inch  shortor,  and  being  a  25-cent  package. 
Placed  side  by  side,  and  compared,  the  dif- 
ferences between  these  padcages  are  soon 
discovered;  but,  as  ruled  in  the  authorities 
whldi  we  have  dted,  that  is  not  the  true  cri- 
terion. If  the  genersl  effect  is  such  as  to  de- 
ceive an  ordinary  obe^rer,  having  no  cause 
to  use  more  than  ordinary  caution,  being  ac- 
quainted with  cmnplalnant's  package  and  la- 
bel, and  never  having  seen  the  defendanteC 
package  and  label,  and  not  expecting  to  see 
it,  so  that  he  must  be,  oa  seeing  the  defend- 
ants', misled  Into  thinking  it  is  what  he  has 
known  as  the  plaintiff's,  that  Is  snl&dent 
We  think,  when  we  take  into  consideration 
the  large  black  picture  on  eadi  package^— 
the  most  promtaent  feature  on  each,— togeth- 
er with  the  words  "Strnmona*  liver  Medi- 
cine," which  had  come  to  be  assodated  la 
the  minds  of  the  peoi^e  with  complainant's 
preporattan,  and  the  arrangement  and  collo- 
cation ot  words  befwe  referred  to,  that  an 
ordinary  person,  calling  for  complainant's 
preparation,  and  exerdstng'  only  ordinary 
cantloo,  and  having  the  Cheek  package  band- 
ed to  him,  would  mistake  one  for  the  other; 
and  the  proof  shows  that,  since  this  pa(^age 
has  l>een  upon  the  market,  it  has  in  numer- 
ous Instances  been  received  by  customers 
calling  toe  comidalnanfs  medldne  without 
questioa  or  objection.  Hie  proof  also  shows 
tbat  this  package  was  put  upon  the  market 
imiy  In  that  section  of  the  country  where 
complainant's  trade  existed.  We  also  think 
tbat  this  package  was  put  npon  the  market 
by  the  defendants  for  the  purpose  of  hav- 
ing It  take  the  place  of  complainant's  medf- 
dne,  and  to  be  sold  aa  and  toe  that  medl- 
dne. We  think  the  charge  of  unfair  compe- 
tition in  business  has  been  dearly  made  out 
against  the  defendants  with  regard  to  this 
Cheek  pedcage. 

The  complainant  is  entitled  to  an  injunc- 
tion restraining  J.  E.  ZeiUn  &  Go.  and  J.  H. 
ZeiUn  A  Co.,  Incorporated,  from  putting  on 
the  market  their  medldne  put  up  In  package* 
with  the  Obeek  labds  on  them,  and  from  dis- 
posing of  the  packages  so  labeled  that  are 
now  in  existence,  and  from  issuing  packages 
of  thdr  medldne  with  dte  imprint  upon  thdr 
label  or  imckages  of  the  words  "SlmmoniT 
Liver  Medldne,"  or  "Dr.  Simmons'  Liver 
Medldne,"  or  "livw  Medldne,  by  A.  Q. 
Simmons,"  in  conjunction  with  the  picture 
of  A.  Q.  Emmons,  or  in  such  other  combi- 
nation^ as  will  cause  them  to  be  mistaken 
for  complainant's  packages  by  one  exercis- 
ing ordinary  care;  and  complainant  is  enti- 
tled to  an  injunction  to  restrain  the  de- 
fendants from  using  the  Ohedc  package  or 
Inb^  or  wrapper  in  any  manna-  or  form,  and 
the  complainant  is  entitled  to  have  the  cuts, 
dies,  labels,  or  wrapi>»B  pertaining  to  said 
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Cheek  package  delivered  up  to  be  destroyed. 

Defendants  insist  tbat  the  chancellor  erred 
In  ordering  an  account  to  ascertain  the  dam- 
ages of  complainant  In  respect  of  the  Cheek 
medicine,  made  and  sold  by  defendants.  It 
Is  customary  in  this  class  of  oases  to  ariet 
such  an  account.  Manufactutlng  Co.  ▼. 
Gato,  (Fla.)  7  South.  Rep.  23;  MUUng  Co. 
y.  Rowland,  27  Fed.  Rep.  24;  MilUng  Co.  ▼. 
Robinson,  20  Fed.  Rep.  217.  But  it  Is  aidd 
that  the  complainant  hBB  been  guilty  of  such 
laches  as  would  deny  It  the  right  to  an  ac- 
count. This  Is  a  good  defense  to  an  account- 
ing y/bere  Hiere  has  been  reel  neglect 
Browne,  Trade-Marks,  {  497;  McLean  v. 
Fleming,  96  U.  S.  245;  Holt  T.  Menendes, 
Price  &  S.  Amer.  Trade-Mark  Oas.  986,  989. 
But  we  do  not  think  there  has  been  any  sudi 
delay  in  this  case  as  to  deny  complahumt  the 
right  to  an  accounting.  The  Cheek  package 
was  put  on  the  toorket  In  January,  1890,  and 
the  bill  in  this  case  was  filed  in  January, 
1891.  A  party  is  not  compelled  to  file  his 
bill  at  onoe,  but  may  lie  by  until  suffldeDt 
time  cttiall  elapse  to  enable  blm  to  gather  the 
requisite  proof.  Besides,  It  appears  from  a 
letter  In  Hie  record  written  by  Mr.  I.  L. 
Corse,  defendants'  agent.  In  January,  1890, 
that  defendants  had  full  Information  that 
their  putting  the  Cheek  package  on  the  mar- 
ket had  been  promptly  complained  of  by 
the  complainant  and  was  bitterly  objected  to 
by  complainant 

Defendants  also  insist  tiiat  complainant 
should  be  denied  the  axscount,  becatise  T.  F. 
Cheek,  at  Birmingham,  and  T.  F.  Cheek  & 
Co.,  at  Memphis,  were  making  and  sdllng 
the  medicine  from  1871  to  1882,  and  com- 
plalnnnt's  predecessor  did  not  object  With- 
out going  into  the  question  as  to  whether  the 
conduct  of  T.  F.  Cheek  and  of  the  old  firm 
of  T.  F.  Cheek  &  Co.,  10  to  20  years  ago, 
amounted  to  a  TlohUlon  of  the  rights  of 
complainant's  predecessor.  It  Is  sufficient  to 
say  that,  even  if  it  was,  It  could  not  Justify 
the  defendants'  ctmdnct  at  this  time. 

We  do  not  consider  the  questions  raised 
by  defendants'  cross  bill.  We  think  the  de- 
fendants' conduct  with  regard  to  the  Che^ 
padiage  is  such  as  to  disentitle  them  to  any 
relief  In  a  court  of  equity.  The  cross  blU 
will  therefore  be  dismissed.  A  decree  will 
be  entered  In  accordance  with  this  ophiion, 
and  the  cause  remanded  for  the  execution  of 
the  order  of  reference,  and  fOr  the  deUvery 
and  cancellation  of  said  cuts,  dies,  labels, 
and  wrappers.  TTie  costs  below  will  be  paid 
as  adjudged  by  the  chancellor.  The  costs 
of  tills  court  will  be  paid  by  def«idants, 
and  subsequently  accruing  costs  as  the  chan- 
cellor may  direct 

NOTE. 

ApoIIinaris  Co.,  Limited,  t.  Brumler  was  de- 
cided at  chambers,  (supreme  court.  New  York 
county,)  by  Mr.  Justice  Patterson,  who  filed  the 
following  memorandum  of  decision  on  Febru- 
ary 3,  1890: 

''It  is  not  necessary  on  this  motion  to  decide 
whether  or  not  the  plaintiff  has  an  exclasiye 


technical  trade-mark  right  in  the  labels,  or  the 
combination  and  arrangement  of  ccrfor,  form,  or 
Bt^le  of  such  labels,  used  upon  its  botties  in 
this  market.  It  may  be  doubted  whether  a 
manufacturer,  producer,  or  dealer  can  acquire 
a  multitude  of  atS»ent  trade-marks,  and  (Ualm 
an  exclusive  right  to  any  one  of  them,  because 
he  uses  that  one  only  in  a  restricted  territory 
or  a  particular  place  or  market,  and  the  re- 
mainder in  other  places;  but  here  it  is  fully  es- 
tablished, as  I  tldnlc,  tiiat  the  purpose  of  the 
defendant,  or  the  company  for  which  he  acts 
as  sole  resident  agent,  was  to  adopt  this  ar- 
rangement (position  on  the  bottle,  shape,  and 
color  combined)  of  orange  or  yellow  body  and 
neck  labels  in  order  to  sell  in  the  American 
market  goods  under  a  general  resemblance  to 
bottles  of  ApoIIinaris  water.  That  botties  of 
the  Victoria  water,  as  put  up  with  these  orange- 
colored  labels,  may  well  be  mistaken  for  ApoI- 
Iinaris at  a  short  distance,  and  without  close 
Inspection,  was  qoite  apparent  on  the  exhibi- 
tion of  such  botties  on  the  argument,  and  that 
they  have  been  so  mistaken  is  incontestably 
shown  in  the  moylng  papers.  The  conduct  of 
the  defendant  or  his  principals  in  thus  imitat- 
ing the  plaintiff's  padcages  or  bottles  is  sndi 
as  justines  and  requires  the  interposition  of  a 
court  of  equity,  llie  exercise  of  the  power  of 
the  court  does  not  depend  upon  the  plaintUf 
haying  an  exclusiye  trade-mark  right,  but  on 
the  general  jurisdiction  of  a  court  of  equity  to 
prevent  fraud.  This  has  been  so  often  decided 
as  to  names  which  do  not  constitute  trade- 
marks in  a  technical  sense,  and  as  to  labels 
and  symbols  which  are  not  regarded  as  exclu- 
siye trade-marks,  that  the  law  would  appear 
to  be  well  settled  but  for  some  cases  in  this 
state  which  seem  to  have  been  misunderstood 
or  misapplied.  The  case,  generally,  and  I  may 
say  always,  now  cited  against  the  view  here 
expressed,  is  what  is  known  as  the  Sapolio 
Case,  (Enoch  Morgan's  Sons  Co.  y.  Troxell. 
89  N.  Y.  292;)  but  it  Is  evident  that,  as  that 
case  came  before  the  court  of  app«tis,  it  was 
regarded  and  disposed  of  simply  as  a  technical 
trade-mark  case,  and  that  Judge  Rapallo  and 
the  court  did  not  intend  the  remarks  in  the 
dosine  paragraph  of  the  opinion  to  state  a 
rule  of  law  that  unlawful  competition  in  trade 
would  not  be  enjoined  unless  the  plaintiff  show- 
ed property  in  a  trade-mark,  for  the  case  did 
not  call  for  such  a  ruling,  and  no  authority  is 
dted,  while  the  books — American  and  English — 
are  filled  with  decisions  to  the  contrary.  Gn^t 
y.  Day,  7  Beay.  84;  McLean  y.  Fleming,  96 
U.  S.  245;  Thomson  y.  Winchester,  19  Pick. 
214;  Perry  v.  Truefltt,  6  Beav.  66;  Newman 
y.  Alvord,  51  N.  Y.  1^;  Lever  v.  Goodwin,  67 
Law  T.  (N.  S.)  683;  Sawyer  v.  Horn,  4 
Hughes,  238,  1  Fed.  Rep.  24;  Robertson  v. 
Berry,  50  Md.  581;  Carson  v.  Ury,  38  Fed. 
Rep.  777;  and  other  cases,  latere  was  no 
laches  in  the  case  now  before  the  court,  such 
as  to  deprive  the  plaintiff  of  its  right  to  an  in- 
junction. An  order  may  be  entered  M  aratUed 
for." 


CITY  OF  SPARTA  y.  LEWIS. 

(Supreme  Conrt  of  Tennessee.    March  17, 
1892.) 

Afpbal— Review  or  Evide.vcb— Citt  Obdikakce 
—ViotATioN— Actios  fok  Pekaltt— ByiDBxcB. 

1.  A  verdict  will  not  be  disturbed  on  an- 
neal where  there  was  any  evidence  to  sustain 

2.  A  proceeding  by  a  dty  to  recover  a  pen- 
alty for  the  violation  of  one  of  its  ordinances 
by  the  commission  of  an  assault,  commenced 
1^  a  warrant  sued  out  in  favor  of  the  dty. 
Charging  such  assault,  is  a  civil  actiou.  and  a 
preponderance  of  evidence  only  is  necestiary  to 
authorize  a  recovery. 
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Error  from  droalt  court.  White  county; 
T<dm  Fite,  Judge. 

Action  by  the  dty  of  Sparta  against  Pate 
Lewis  for  a  penalty  for  violating  an  ordi- 
nance by  committing  an  assault  and  bat- 
t«y.  From  a  Judgment  for  defendant, 
plaintiff  appeals  in  error.    ReTersed. 

B.  Jarvis,  for  plaintiff  In  error.  TTm  & 
Mltcb^,  M.  A.  Gummings,  and  W.  J.  Ferris, 
for  defendant  In  error. 

8NODGRASS.  J.  On  a  warrant  sued  out 
In  favor  of  the  corporation  of  Sparta,  the 
defendant,  Pate  Lewla^  was  brought  befbre 
the  recorder  of  that  municipality  on  a 
diatge  of  assault  and  battery,  which,  among 
other  offenses,  was  one  q;>ecially  punishable 
by  city  ordinance,  under  which  he  was  sued. 
He  was  found  guilty,  Judgment  rendered 
against  him  in  favor  of  the  corporatloa  for 
910  and  costs,  and  he  appealed  to  the  cir- 
cuit court  There,  after  trial  before  a  Jiuy, 
Judgment  was  rendered  in  his  t&Yor,  and  the 
corporation  appeals  to  this  court 

Two  obJectlMis  are  made  here  to  the  Judg- 
ment and  action  of  the  circuit  court,— one 
that  there  is  great  preponderanoe  of  evi- 
dence against  the  verdict  and  the  other  that 
the  court  erred  in  charging  the  Jury  that, 
before  it  could  find  against  defendant.  It 
must  be  satisfied  beyond  a  reasonable  doubt 
of  the  guilt  of  defoidant,  or  acquit  The 
language  in  whidi  the  first  proportion— that 
there  is  "a  great  preponderance  of  evidraice 
against  the  verdict"— Is  couched  is  quoted 
from  Sngland  v.  Burt,  4  Humph.  399. 
'Otere,  In  affirming  a  Judgment  the  court 
did  use  the  language  quoted,  that  imder  a 
Una  <^  cases  already  settling  it  this  court 
would  not  disturb  a  verdict  approved  by  a 
drcolt  Judge,  unless  there  was  a  great  pre- 
ponderance at  evidence  against  it  Hie 
court  did  not  attonpt  thai  to  make  a  rule, 
or  to  state  more  than  the  effect  of  It  What 
the  "great  pr^xxidenmce"  must  be  it  did 
not  suggest  in  that  case,  but  it  referred  to 
a  rale  already  established.  That  rule  was 
that  the  verdict  would  not  be  disturbed  if 
tlm«  was  any  evidence  to  sustain  it  Dodge 
V.  Brittahi,  Meigs,  84;  Car.  Hist  "lAwsnit" 
i  411;  Tate  v.  Gray,  4  Sneed,  692.  After- 
wards, when  the  term  "pr^onderance"  was 
used  In  this  conneotlon,  it  was  put  in  the 
form  of  saying,  unless  the  evidence  so  over^ 
whelmingly  prepwdMates  against  the  ver- 
dict that  the  court  can  see  it  Is  clearly 
wrong,  and  In  some  cases  other  terms  have 
been  used;  but  all  these  expressions  refer 
to  the  same  rule,  and  mean  the  same  thing, 
in  legal  effect  and  intent  and  the  rule  re- 
mains now  as  it  always  has  been  in  this 
court,  that  a  verdict  will  not  be  disturbed 
if  there  is  any  evidence  to  sustain  it  Rail- 
way Co.  V.  Mahoney,  88  Tenn.  332,  15  S.  W. 
Rep.  652.  In  some  recent  cases,  to  the  term 
"any  evidence"  of  the  rule  has  been  pre- 
fixed the  words  "material"  or  "legitimate," 


"substantial"  or  "competent;"  but  these  add 
nothing  to  it  not  already  implied  in  its  use 
without  them.  Trott  v.  West  Meigs,  108. 
They  tend  rather  to  weaken  the  strength  of 
the  term,  by  addlticm  of  imnecessary  ex- 
pletives. It  was  never  decided  or  thought 
that  any  Immaterial  or  illegitimate,  unsub- 
stantial <m:  Incompetent,  evidence  was  suffi- 
cient, nor  that  "any  evidence"  alone  was 
suffldeot,  but  "any  evidence  to  sustain  the 
verdict"  nils  always  meant  any  compe- 
tent, material,  substantial,  connected  evi- 
dence, legitimately  establishing  the  propo- 
sition decided,  though  there  might  be  much 
or  little  evidence  to  the  contrary.  It  did  not 
mean  that  if  there  were  any  evidence  of 
facts  tending  to  establish  one  element  of  a 
pn^ositlon  provoi,  the  whole  proposition  of 
several  elements  might  be  regarded  as 
proven,  but  only  that  where  the  evidence 
made  out  as  an  entirety,  a  prima  facie  right 
to  a  verdict,  and  the  Jury  so  found,  it  was 
evidence  sufficient  to  sustain  the  finding. 
For  the  same  reason,  it  never  meant  that 
where  one  oae  more  facts  material  to  be  es- 
taUlahed  were  established  out  of  several 
necessaiy  to  be  proven  to  sustain  a  verdict, 
the  establishment  of  that  one  or  more 
by  competent  evidence,  substantial,  material, 
and  legitimate,  should  Justify  or  sustain  a 
verdict  although  both  these  supposed  are 
cases  where  there  is  evidence,  and  material, 
competent,  substantial,  and  legitimate  evi- 
dence. But  they  are  not  cases  where  there 
la  evidence  "to  sustain  the  verdict"  and 
there  must  always  be  this,  in  any  case,  If 
it  is  sustained  In  this  court  When  it  is  sus- 
tained, it  is  not  upon  the  ground  that  there 
is  "any  evidence"  in  the  cajK,  or  any  ma- 
terial, substantial,  competent  legitimate  ev- 
idence In  the  case,  but  up<»  the  ground  that 
there  is  "evidence  wtildi  sustains  the  ver- 
dict" 

The  real  question  in  this  case  is  Involved 
in  the  second  obJecti<Mi,— that  is,  whether 
this  case  is  within  tlie  rule  as  to  preponder- 
anoe oi  evidence,  or  must  the  evidence  ex- 
clude reasonable  doubt  It  Is  argued  that 
the  offense  is  criminal,  and  that,  before  the 
corporation  can  recover,  it  must  show  de- 
fendant guilty  by  the  same  evidence  as  If 
it  were  a  prosecution  by  the  state  on  pre- 
sentment or  indictment  This  view  is  erro- 
neous. The  action  is  not  a  criminal  prose- 
cution. It  is  not  a  trial  between  the  state 
and  defendant,  nor  oa  presentment  or  in- 
dictment by  and  before  a  Jury.  If  it  were, 
the  evidence  would  have  to  l>e  entirely  sat- 
isfactory. But  this  Is  in  the  nature  of  a  suit 
for  debt  It  is  not  a  prosecution,  but  a 
suing  in  court  to  recover  a  penalty  for  the 
violation  of  a  city  ordinance.  The  case  was 
triable  before  a  recorder.  On  appeal  it  was 
in  fact  tried  by  a  Jury,  it  is  true,  but  <»ly 
as  all  civil  cases  are  or  may  be,  but  not 
on  presentment  or  Indictment.  In  criminal 
trials  proper  the  Jury  must  be  satisfied  t>e- 
yond  a  reasonable  doubt  of  defendant's  guilt 


Digitized  by 


Google 


184 


S0UTHWE8TEBN  BEPOBTEB,  Vol.  23. 


(Tex. 


There  are,  t»o,  drQ  lamies  u  to  resnltliig 
tmsta,  etc.,  and  on  pleas  at  Justification  In 
dander  aitd  Ubel,  and  other  cases,  in  Trhidi 
poBitlTe  statnte  or  settled  mJeo  of  constme- 
Won,  iB  Tlew  of  a  wise  policy,  reqaire  8 
gfren  kind  or  amcnuit  of  erldenee;  bnt  this 
c&se  falls  within  no  exception  of  tlie  clasBes 
Indicated.  Cases  merely  involving  ci-rll  re- 
dress for  criminal  offenses  need  only  to  be 
made  out  by  a  preponderance  of  evidence. 
Of  course,  the  evidence  must  preponderate 
after  due  aBowance  tn  defendant's  favor  of 
the  legal  presumption  of  hmoc«ioe  of  erftne 
and  proof  of  good  character,  when  proven; 
bnt,  after  all,  it  must  be,  against  all  other 
evidence  and  presumptions,  but  a  preponder- 
ance. Hills  V.  Goodyear,  4  Lea,  238;  McBee 
r.  Bowman.  89  Tenn.  132,  14  S.  W.  Rep.  481. 
The  judgment  must  be  rerersed;  and  the 
case  remanded  fbr  a  new  trial. 


BKANSHAW  v.  TINSI^T. 

CConrt  of  Civil  Appeals  of  Texas.     Sept  13, 
1893.) 

▲rrACBifiNT — Wasv  Aixowkb— Fxarrui.  Sbcdk- 
Tt — ^BosD — Second  Attaceiuiit — Affidavits. 

1.  Where  a  debt  ia  alleged  against  only 
one  defendant,  and  an  attachment  songht 
ag&inst  hia  property,  the  attschraeat  bond  is 
properly  made  payable  to  hhn  alone. 

2.  Plamtiff's  right  to  attachment  is  not  im- 
paired by  the  fact  that  he  has  collateral  secu- 
rity for  part  of  his  debt. 

3.  Under  Sayles'  ClvU  St  art.  161,  provi* 
ing  that  geverai  wiits  of  attacbmeat  may  be 
iaaned  at  the  same  time,  or  in  succession,  and 
gent  to  different  counties,  a  second  attachment 
may  be  itsued  two  months  after  the  filing  of 
the  petition  and  affidavits,  witboat  the  fillag  of 
a  new  petition  and  affidavits. 

Appeal  trom  district  court,  M«iLemuui 
ooonty;  A.  O.  Prendevgost,  ^edalJTwdga 

Action  by  Thomas  Tinsley  against  Albert 
BraasiMW  and  Nriaon  Ewaln.  On  plaintiff's 
BmdoB,  the  aotloa  was  dtaniBsed  as  to  SwaliL. 
There  was  jodgment  against  defeadajst  Braar 
sltaw,  and  be  a9pesl&    Afirmed. 

The  oOier  facta  fully  {^pear  ta  the  follow- 
ing statement  by  GOIXlABD,  J.: 

Tbiis  is  a  sutt,  brought  Juty  13,  1889,  b^ 
Thomas  Tlnstey,  In  the  dlstriot  court  of  Mo> 
Lennan  county,  Tex.,  against  Albert  Bran- 
sbaw,  of  Dallas  eounty,  and  Nelson  Swain, 
of  Taylor  eoonty,  Tex.,  on  the  following 
promLaaory  note:  "$7,110jOO.  Wboo,  Texas, 
Jany.  1st,  1885.  On  or  before  the  first  day 
vft  Januaiy,  1890,  we,  or  either  of  us,  promise 
to  pay  to  the  order  of  Thomas  Tinsley  at 
TVa^o,  Texas,  the  sum  of  seven  tbouaoiid  oae 
hundred  and  toi  dollars,  together  with  inter- 
est at  ten  per  cent  per  annum  after  maturi- 
ty untU  paid,  in  payment  of  sheep  fliis  day 
sold  to  m  by  Ttiomas  Ttaisley,-'  and,  to  se- 
cure tbe  payment  of  this  note^  (the  purchase 
money,)  a  deed  of  trust  is  to  be  executed  of 
dseep  by  both  at  us.  A.  Bmnstaaw.  Mra. 
Sadie  Branshaw,  By  A.  BranshSiW.  Stadie 
Bnasbaw."   "Sba  petMon  alleges  thai  Sbdle 


Branshaw  Is  the  wife  of  A.  Branslmw.  It 
is  also  alleged  that  a  lien  on  the  sheep  was 
retained  by  Tlndey  to  secure  the  payment  of 
the  note;  ftrat  the  Aeep  had  greatly  depre- 
ciated in  vahie,  and  were  at  the  time  of  suit 
worth  92,500,  and  not  exceeding  tlmt  amount; 
that  Branshaw  had  removed  the  sheep  out 
of  Shackelfcad  county,  where  they  were  at 
the  time  of  sale,  and  placied  them  in  the  pos- 
session of  defendant  Swain,  "who  is  now 
claiming  some  interest  in  them."  Allegations 
are  made  as  a  basis  for  writ  of  sequestration. 
It  Is  also  alleged  in  the  jpetltion  that  the 
sbeep  are  wholly  Insdeguate  to  secure  die 
payment  of  ttie  note,  and  fh>ia  the  sale  there- 
of not  ^eeedtng  |2,500  can  be  reaBzed;  fliat 
"dffendaBt  A.  Branrtiaw  is  about  Us  dispose 
of  his  property  with  Intent  to  defraud  his 
credltora,"  and  tttat  "tte  attscbment  now 
pi'ayed  for  against  defeadant  A.  Bnmsbaw 
Is  not  sned  eitt  fbr  the  purpose  of  injurtes 
or  hamsslTiy  the  deftedsoft  A.  Branshaw; 
and  tkat  petitioner  win  pvobaMy  lose  Ms  debt 
uidesa  suoli  attadiment  te  iBSoed."  Prayer 
for  citation,  writ  of  sequestration  against 
both  detendaats,  and  for  writ  of  attadiment 
against  A.  Branshaw,  fbr  Judgment  against 
Branshaw  fbr  ssld  sum  ot  97,110;  costs,  de- 
oree  cl  foredoswe  of  petttloner^  lien,  and 
order  of  sale.  At  the  same  time  plainttff 
filed  affidavit  that  A.  Bramsbaw  was  imOf 
Indebted  to  Um  la  the  sam  of  $7,110  on  the 
■ote,  desorlbing  it;  that  A.  Brnna^w,  de- 
tendant,  is  aJDont  t»  dispose  of  his  property 
with  intent  ts  defra.iid  his  creditarB;  that  the 
writ  of  attsetameat  appSed  for  to  not  sned 
out  for  the  purpose  ef  injuring  or  harasstng 
the  defendant;  and  that  'T,  Ihomas  TlnaJiey, 
th<»  plafaitlff,  wiO  prabaldy  lose  my  sold  debt 
unless  such  attachment  la  issued.'*  By  sup- 
plemental petition  plalnflff  alleged  t&at  sfaioe 
sniit  wax  brought  the  abe^  had  been  ns" 
nunved  from  ths  conrty  where  they  were  al- 
leged to  bck  and  d^vered  by  Swain  to  de- 
fendant A.  Rramdisw,  and  are  now  in  h{» 
pcssesBlaa  tai  Shackirifbrd  oonnty,  to  whfeh 
he  prays  for  writ  of  sequestration.  MarcH 
M,  1800,  plaintiff  ameaded  his  original  peti- 
tion, alleging  his  residence  to  be  tn  England, 
dedaring  on  the  note  as  before,  Acwlng  that 
Sadie  was  the  wife  of  A.  Bran»bnw,  and 
was  not  sued;  tliat  the  note  ^-as  past  due 
and  unpaid,  ete.  Prayer  for  his  debt,  tnter- 
est,  and  oosts,  "and  such  other  rell(4,  boA 
special  and  general,  to  which  be  may  tiboft 
hlmsctf  entitled,"  etc 

The  court  en  trial  overruled  motions  of  de> 
fendant  AR)ert  Branshaw  to  quash  attach- 
mrnt,  asd,  at  ttie  tnstanoe  of  plaintiff,  dl* 
missed  the  suit  as  to  d^eodant  N'risor 
Swain,  and,  a  jury  b^ng  waived,  gave  judg^ 
mcnt  for  plaintiff  agalBSt  A.  Brandmw  for 
his  debt,  interest,  etc,  for  95,740.74.  The 
Judifracnt  then  proceeds:  "And,  It  appeartng 
to  the  court  that  the  witts  of  attaebmcnt 
issued  in  this  cause  on  tbe  13tb  of  July,  1889, 
were  on  July  1st,  1889,  *y  Uie  sheriff  of 
SliaokdfMd  eoonty,  Texas,  levied  upon  the 
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tdOomtDg-  described  piapecty  ot  the  defend- 
ant Albert  Branshaw,  situated,  in  odA  Sback- 
elford  county,  to  wit,  south  half  of  section 
2a«  block  14,  320  usrea,  sarrcyed  in  the  name 
of  T.  &.£.£.  B.  Oe;,  deeded  to  Branaluw 
by  Chrlstlon  Klock  by  deed  ot  date  Dee:  38, 
1S85:  north  half  section  28,  blodc  13,  320 
acren  school  land,  surveyed  by  the  T.  &  P. 
R.  K.  Co.;  south  half  section  28,  block  14, 
320  aores  school  laiid,  surreyed  t^  T.  &  F. 
B.  R.  OD.;  aectloa  28,  block  14,  320  acres 
school  land,  surveyed  by  T.  &  P.  R.  R.  C!o.," 
— tbe  attachment  lien  is  fbreelosed,  and  sole 
ordered.  The  judgment  proceeds:  "And  It 
appearing  to  the  oonrt  that  a  writ  of  at- 
tacBment  l^sn^  In  this  cause  on  16fh  Sep- 
tember, 1880,  was  on  the  21st  day  of  Se|>t«D- 
ber,  1880,  by  the  dierifl  ot  Taylor  ^onty, 
levied  upon  the  following  described  property 
of  tiie  defendant  Albert  Bransliaw,  to  wit, 
sixteen  hundred  and  ninety-nine  pounds  of 
wool  Id  sacks,  and,  by  virtue  of  the  same 
writ;  was  on  24th  September,  1889t  fur- 
ther executed  by  levying  on  three  bags  of 
wool,  oontainiag  six  hundred  and  seventeen 
ponnda.  of  wool  in  bags,  all  of  said  sacks  and 
bags  being  marked  T.  W.  Scallord,'  and 
vahied  by  said  rtierlft  at  $347.40,  and  tliat  the 
same  was  delivered  to  Thos.  W.  Scallord, 
whe.  on  40i  October,  1889,  filed  with  said 
officer  his  affidavit  and  bond,  with  T.  C.  Hen- 
17  and  G.  W.  Henry  as  sureties,  for  the  trial 
of  the  right  of  property,  and  that,  should 
clalBUUrt  fali  to  establish,  his  right  thereto, 
the  clerk:  of  this  court  alu£  issue  an  ordier  of 
sale,  directed  to  the,  proper  officer,  conimand- 
inK  him  to  sell  the  above-described  property, 
or  so-  much  thereof  a»  may  be  sufficient  for 
the  satisfaction  of  the  Judgmont  rendered  la 
this  cause."  No  seqaestcation  ^as  issued, 
and  the  only  lafbrmation  fumixOied  by  the 
reoord  as  to  the  attachments  la  that  omtr 
talBcd  in  the  judgment.  T3ia  only  evidence 
addiused  «m  the  tdal  was  the.  note  sued  on, 
a»  descsllied  in  Hie  petitions.  Defendant  A. 
Branahaw  has  appealed  from  the  judgment 
upon  a  cost  bond  for  the  sum  of  9200.  A9>- 
pt>llant's  assignments  of  error  staAe  truly  the 
gioonds  relied  on  in  the  motion  to  (juaah  the 
attachments. 

Claik,  Dyer  A  Bal&iger,  Am:  appellant. 
JvDeB,  Kendall  A  CBeeper,  for  appellee. 

CO£.IiASD,  J.,  (after  stating  the  fttcts.) 
Tbe  assignments  of  error  are  as  follows: 
(1)  The  court  erred  in  overruling  tills  de^ 
fendant's  motion  to  gnash  and  hold  for 
naught  the  several  writs  of  attachments  In 
tills  cause,  fbr  the  following  reasons,  as  set 
forth  in  said  motion,  viz.:  First,  because 
there  are  two  defendants  in  this  cause,  to 
wU,  defendant  Albert  Brassliaw  and  Nelson 
Swain,  and  tbe  b(xid  is  only  made  payable 
to  Albert  Branshav;,  one  of  the  defendants; 
second,  because  it  is  shown  in  plalntiflT's  pe- 
tition that  plaintltC  has  a  mortgage  with 
power  of  sale  on  1./J20  head  of.  sheep  belong- 
ing to  tbe  deitaidaitt  Albert  Bcansliaw,  aniil 


which  mortgage  was  gives  by  said  Bran- 
shaw to  plainttft  to  secure'  tke  indebtedness 
sued  on  in  tliia  cause,  all  of  which  is  shown 
by  the-  allegatlions  in.  plaintiff's  petition,  and 
whieh  petttion  admits  the  va^e  of  tbe 
she^  and  the  securit^r  sllbresaid'  tc  be  of,  to 
wit,  the  value  and  sum  of  twenty-five 
hvndred  dollairs^  and,  notwithstanding  mi<3i, 
security  and  lien  upon  said  cdteep,  the 
writs  of  attachment  were  issued  for  tbe 
whole  sum  sued  aa  In  tliis  case^  to>  wit,  the 
sum  of'  seventy-one  hundred  and  ten  dollars; 
tlilid,  because  tlie  attachments  could  not  be 
legally  issued  unless  it  was  Aown  by  the 
plaintiff  in  his  affidavit  and  petition  that  he, 
phUnUff,  would  probably  lose  Us  debt  unless 
sQcli  attachmeint  was  Unoed,  wtilCh'  fitct 
conld  not  eslBt  \rtkere  ]M>  had  a  mortgage 
and  security  toe  $3,990;  toartt^  bacausei  & 
writ  of  attadmsent  cannot  issue  for  tfte  pur- 
pose of  enforcing  a'  part  of  a  paynient^ 
where  the  other  portion  of  the  same  debt  Is 
secured  by  a  lien  on  property,  as  in  this, 
case,  of  the  alleged  value  of  $2,500;  fifth, 
because  the  wilt  of  attachment  was  issued 
in  this  case  on  the  ISth  day  ot  July,  1689, 
and  another  on  the  I61ii  day  oC  September,. 
1889,  which  attatdunoita  were  issued  too  re- 
BMtely  from,  the  date  of  tlie  filing  of  the  pe- 
titi(m,  and  making  oath  tlierefor,  and  so  re- 
motriy  that  tbe  statement  at  fitete  sworn  to,, 
to  entitle  the  plaibtUF  to  a  writ  of  attach^ 
ment,  may  not  have  existed'  whai  the  writs, 
of  the  13th  of  July  and  16tb  of  Si^M^mberi. 
1889,  issued. 

Plalntifr  had  no  debt  against  defendant 
Swain,  sou^t  no  attacbment  against  him  oa 
his  property,  and  none  could  have  been  is- 
sued against  him.  The  bond  should  not 
have  been  made  payable,  to  him. 

Plaintiff's  right  to  attachment  was  not  Im- 
paired by  the  fact  that  be  had  eoHateral  se- 
curity for  his  debt,  or  a  part  of  it  It  wvs. 
proper  for  plaintiff,  under  the  law,  to  pro- 
vide for  tlie  collection  of  his  raitire  debt  by 
attachra^it  and.  In  so  doing,  to  comply  witH 
the  terms  of  tbe  statutei  The  petition  did 
not  admit  the  value  of  the  dieep.  as  a  credit 
on  his  note.  It  was  not  paid;  and  was  col- 
lectible by  attadimait  A  creditor  may 
abondcm  his  seeiurlty  by  mortgage,  and  at- 
t»cb  oither  property  of  the  debtor,  if  he  sees 
proper,  as  it  seems  'was  done  In  this  case. 
The  record  does  not  Bbtrw  tluit  the  attach- 
ments ware  issued  for  tbe  whole  amount 
alleged  to  be  dnej  bat  they  cdionld  have  been 
tor  such  amount  Beckwith  v.  BlMey,  11 
Pick.  482;  'Whltwell  v.  Brtghaifl,  19  Pick. 
117;  Porter  v.  Brooks,  35  Cal.  190;  Homer 
V.  Falconer,  60  N.  H.  208;  Bock  v.  IngersoII, 
11  Metft  (Mam.)  226. 

The  question  of'  excessive  levy  is  not  ralsed> 
by  the  facts,  and  could  not  be  raised  on  a 
motion  t«  qoa^.  The  attachment  proceed- 
ings were  in  form,  and,  whether  false  or'  in- 
jurloBB  to  defendant,  cotdd  only  be  inqnlre<t 
of  under  plea. 

Appellant's  assignment  ttiat  the  writa  art 
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attachment— one  of  the  13tb  of  July,  1880, 
and  the  other  of  the  16th  o<  Septemeto, 
1889— were  Issued  too  remotely  from  the 
•date  of  filing  of  the  petlticm  and  affidavit, 
and  so  remotely  that  the  facts  sworn  to  may 
not  have  existed  when  the  writs  issued,  can- 
not be  sustained.  The  attadim^it  of  the 
13th  of  July,  1889,  was  issued  on  the  day 
the  petition  and  affidavit  were  filed;  the 
other  waa  issued  some  two  months  later. 
The  statute  provides  that  "several  writs  of 
attachmmt  may,  at  the  option  of  the  plain- 
tlfr,  be  issued  at  the  same  time,  or  in  succes- 
sion, and  sent  to  diff^ient  counties,  until 
sufficient  property  shall  be  attached  to  sat- 
isfy the  writ"  Sayles'  avU  St  art.  161. 
There  is  no  Intimation  in  the  statute  that  the 
attachment  pleadings  must  be  roiewed,  and 
in  truth  they  should  not  beu 

There  is  no  error  in  the  Judgment  of  the 
court  bdow  as  assigned,  and  it  is  therefwe 
affirmed. 


JONES  V.  GULP.  0.  &  S.  F.  RY.  CO.i 

(Goort  of  cavil  Appeals  of  Texas.    Sept  18, 
1883.) 

CooBT  or  Civil  Appeam— Effect  of  Sitpbemb 
CocBT  Decisions. 

To  overturn  decisions  of  the  supreme 
•court  that  court  itself  must  oyerrule  them, 
and.  until  then,  they  most  be  regarded  as  au- 
thority by  the  court  of  civil  appeals.  Fisher, 
O.  J.,  dissenting. 

Appeal  from  district  court  Milan  county  ; 
John  M.  Henderson,  Judge. 

Action  by  P.  W.  Jones  against  the  Gulf, 
-Colorado  &  Santa  Fe  Railway  Company.  A 
-demurrer  to  the  petiUon  waa  sustained,  and 
plaintiff  appeals.     Affirmed. 

J.  W.  Terry,  ft>r  appellant    E.  L.  Antony, 

for  appellee. 

KET,  J.  This  action  was  brought  by  ap- 
pellant to  recover  from  appellee  the  stata- 
toiy  peoaltleB  for  a  failure  to  construct  and 
keep  in  repair  a  "farm  crossing"  dver  Its 
right  of  way  and  roadbed  within  appellant's 
Indosure.  The  suit  is  brought,  and  sought 
to  be  maintained,  under  the  act  of  March  23, 
1887,  (Gen.  Laws  20th  Leg.  pp.  39,  40.)  The 
district  court  sustained  a  general  demurrer 
to  appellant's  petition,  and  it  la  virtually  con- 
ceded in  his  brief  that  tlils  ruling  was  cot^ 
rect,  unless  the  doctrine  announced  in  the 
cases  of  Railway  Co.  v.  Rowland,  70  Tex. 
208,  7  S.  W.  Rep.  718,  and  Railway  Co.  v. 
Ellis,  70  Tex.  307,  7  S.  W.  Rep.  722,  is  to 
be  beld  erroneous,  and  those  cases  overruled. 
In  a  brief  of  more  than  ordinary  strength, 
counsel  for  appellant  combats  the  doctrine 
promulgated  in  the  cases  referred  to,  and  in- 
sists that  they  should  be  overruled.  To  ef- 
fectually overturn  those  cases,  the  supreme 
court  itself  must  overrule  them.  Until  that 
is  Aoae,  this  court  will  regard  them  as  au- 
tfaotltjr.    It  follows,  theref<K«,  that  the  Judg- 


ment of  the  court  below  must  be  affirmed, 
and  it  is  80  ordered. 

FISHER,  O.  J.,  (dissmting.)  Some  time 
during  the  term  I  may  prepare  an  opinion, 
stating  my  reasons  for  dissenting. 


MEADE  et  al.  v.  BARTLETT  e»  aL 

(Court  of  Civil  Appeals  of  Texas.    Nov.  15, 

1882.) 

BxECUTios  Sale— Validitt  —  Title  Cotcveted— 

Judgment— CoLLATEKAL  Attack. 

1.  Where  defendant's  title  to  the  laud  in 
oontroTersy  waa  acquired  by  mesne  convey- 
ance from  a  purchaser  at  an  execution  sale  un- 
der a  judgment  against  O..  the  owner  of  tile 
land,  the  judgment  and  sale  being  valid,  such 
conveyance  vesta  in  defendant  a  good  title,  ti 
against  a  subsequent  conveyance  from  O.  to 
plaintiffs.     21  S.  W.  Rep.  52,  followed. 

2.  A  Judgment  entered  by  default  against 
a  nonresident  will  not  be  subject  to  attack  In  a 
collateral  proceeding  on  the  ground  tliat  the 
record  does  not  show  an  affirmative  compliance 
with  the  proTisions  of  the  statute  providing  for 
the  publication  of  a  citation  to  defendant  the 
presumption  being  that  there  has  been  a  full 
compliance.    21  S.  W.  Rep.  52,  followed. 

Error  from  district  court,  Wldilta  coun- 
ty: P.  M.  SUne,  Judge. 

Trespass  to  try  title  by  Mahlon  Bartlett 
and  others  against  Meade  &  Bomar.  Judg- 
ment for  plaintiffs.  Defendants  bring  et^ 
ror.    Reversed. 

Bomar  &  Bomar  and  Hunter,  Stewart  & 
Dunklin,  for  plaintiffs  in  error.  Barrett  & 
Eustis,  tor  defendants  in  error. 

STEPHENS,  J.  This  writ  of  error  Is  a 
companion  case  to  Buse  v.  Bartlett,  (No. 
16,  this  day  decided  by  us.)  21  S.  W.  Rep. 
C2.  The  other  section  of  land  mentioned  in 
the  conclusions  of  fact  m  that  case  is  ihe 
subject  of  controversy  in  this  suit  In  this 
case  the  possession  of  the  land  in  contro- 
veny  was  continued  in  plaintiffs  in  error 
up  to  the  Institution  of  the  suit  and  the 
trial  in  the  court  below.  In  other  respects 
the  facts  disclosed  by  the  record  in  this,  so 
far  as  they  are  important  to  the  issues  de- 
termined, are  identical  with  those  in  said 
cause  No.  16,  and  the  conclusions  of  law 
and  fact  filed  in  that  case  are  here  referred 
to  and  adopted  as  our  conclusions  of  law 
and  fact  in  this  case.  The  Judgmmt  of  the 
court  below  will  therefore  be  reversed,  and 
Judgment  will  be  here  rendered  for  plain- 
tiffs in  error. 

A  motion  for  rehearing  was  overruled. 


GULP.  0.  &  S.  P.  RY.  CO.  V.  ALLCORN. 

(Court  of  Civil  Appeals  of  Texas.    Sept  13, 

1883.) 

Carriers— CossECTiN'o  Lisas— Imfbrs  to 
Fbbiobt. 

Under  a  contract  stipulating  that  after 
defendant's  delivery  of  the  goods  to  a  connect- 


'  Rehearing  pending. 
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{nfr  line  It  should  not  be  liable  for  Injuries,  the 
evidence  showing  that  a  large  part  of  the  dam- 
ages were  sustained  after  such  delivery,  the 
court  should  have  instructed  that  defendant 
-was  not  liable  therefor. 

Appeal  from  Brown  county  court;  R.  P. 
Oonner,  Judge. 

Action  by  J.  0.  Allcom  against  the  Gulf, 
Colorado  &  Santa  Fe  Railroad  Company. 
J^udgment  for  plaintiff.  Defendant  appeals. 
KeverBed. 

J.  W.  Terry,  for  appellant 

KBT,  J.  This  case  is  appealed  from  the 
county  court  of  Brown  coun^.  It  is  a  dam- 
age suit  for  Injuries  sustained  by  a  car  load 
of  horses  shipped  by  apiteUee  from  Brown- 
wood,  Tex.,  to  Tazoo,  Mias.  Verdict  and 
Judgment  were  rendered  against  appellant 
for  the  sum  of  $225.  The  contract  of  shlp- 
tnent  clearly  stipulates  that  after  its  delirety 
of  the  horses  at  Houston,  Tex.,  to  a  connect- 
ing carrier,  it  should  not  be  liable  for  any 
injury  to  them,  and  the  testimony  shows  that 
a  large  pert  of  the  damage  was  sustained 
on  a  line  of  road  other  than  appellant's. 
The  court  below  refused  to  give  the  follow- 
ing Instruction  asked  by  appellant:  "You  are 
Instructed  that  defendant,  if  liable  at  all 
in  this  case,  is  only  liable  for  damages  for 
such  injuries  as  the  stock  in  question  may 
have  recelTed  whilst  4Mi  defendant's  own 
road,  and  that  it  is  not  liable  in  damages 
for  any  injury  resulting  from  any  cause  after 
said  stock  arrived  at  Houston,  and  were  de- 
livered to  the  connecting  line  of  road  on  the 
route  to  Yazoo,  Miss."  This  ruling  of  the 
trial  court  was  In  harmony  with  dedsions 
of  the  court  of  criminal  appeals,  then  having 
jurisdiction  over  dvll  cases  appealed  from 
<'ounty  courts,  but  was  at  variance  with  re- 
peated decisions  of  our  supreme  court,  which 
are  so  well  knovm  that  it  is  not  deemed 
necessary  to  cite  them  here.  The  rule  estab- 
lished by  the  latter  tribunal  has  been  fol- 
lowed by  this  court  The  Judgment  of  the 
trial  court  is  reversed,  and  the  cause  re- 
manded. 


GONNELLB  et  al.  t.  ROBERTS. 

{Court  of  Civil  Appeals  of  Texas.    Nov.  22, 

1892.) 

■ElECTrrOBS— QCAUKCATIOX— ISVEXTORT— EXBOU- 

TioH  Sals— Appeal. 
l.Paach.  Dig.  art  5574,  provides  that 
where  not  otherwise  provided,  a  bond  shall  be 
■friven  l»^  executors  and  administrators,  and  an 
oath  taken.  Article  5626  allows  a  will  to  direct 
that  no  action  be  had  in  the  district  court  in 
administering  the  estate,  except  to  prove  the 
will  and  return  an  inventory,  and  that  the  ex- 
ecutor be  not  required  to  give  bond.  Article 
.5628  provides  that,  where  a  will  contains  such 
direcnons.  no  other  provision  of  the  act  shall 
apply  to  the  estate,  bnt  it  shall  become  like  any 
other  property  to  be  administered  under  a 
ttower,  chargeable  in  the  hands  of  a  trustee, 
and  liable  to  execution  in  any  court  having  ju- 
■risdiction.  BM  that  where  a  will  contams 
-such  directions,  the  executor's  qualification  is 


complete  on  probate  of  the  will,  and  his  ac- 
ceptance, with  the  return  of  an  inventory 
where  required  by  law,  and  it  is  not  essential 
that  he  take  an  oath.  Roberts  v.  Connellee,  8 
S.  W.  Rep.  626,  71  Tex.  14,  explained. 

2.  A  sale  under  execution  on  a  judgment 
against  an  executor  of  land  which  was  properly 
included  in  his  inventory  cannot  be  collaterally 
attacked  because  the  inventory  was  not  com- 
plete as  to  other  property.  Roberts  v.  Connel- 
lee, 8  S.  W.  Rep.  626,  71  Tex.  14,  explained. 

3.  Where  a  case  is  before  the  appellate 
court  on  a  full  statement  of  facts,  as  well  as 
the  conclusions  of  the  trial  judge,  the  rule  re- 
goiring  exceptions  to  have  been  taken  to  the 
findings  does  not  apply. 

Appeal  from  district  court,  Eastland  coun- 
ty; J.  E.  Cockrell,  Special  Judge. 

Action  by  John  C.  Roberts  against  C.  W. 
ConneUe  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal    Reversed. 

For  former  report  see  8  S.  W.  Rep.  626. 

J.  R.  Fleming  and  R.  B.  Truly,  for  appel- 
lants. J.  M.  Moore  and  J.  O.  Walker,  for  ap- 
pellee. , 

HEAD,  J.  On  June  7,  1871,  the  will  of  M. 
J.  Hall,  Sr.,  was  admitted  to  probate  In  the 
district  court  of  Harrison  county,  Tex.  By 
this  will  It  was  provided  that  no  action 
should  be  had  in  the  courts  In  regard  to  the 
testator's  estate,  except  the  probate  and  reg- 
istration of  his  will,  and  the  return  of  an  In- 
ventory, and  also  that  the  executors  should 
not  be  required  to  give  boAd.  M.  J.  Hall,  Jr., 
and  Samuel  S.  Mosely  were  named  as  execu- 
tors. The  petition  to  probate  this  will  was 
In  the  name  of  M.  J.  Hall,  Jr.,  only,  but  the 
order  admitting  the  will  to  probate  directed 
that  letters  Issue  to  both  executors.  There  Is 
no  evidence  that  dther  of  the  executors  ever 
took  an  oath  as  such.  M.  J.  Hall,  Jr.,  how- 
ever, filed  a  paper  consisting  of  several 
pages,  which  upon  its  face  would  appear  to 
have  been  a  very  full  and  complete  Inventory 
were  It  not  for  the  affidavit  attached  there- 
to, which  is  In  the  following  language:  "The 
state  of  Texas,  Harrison  county.  Before  me, 
0.  E.  Bolles,  clerk  of  the  district  court  of 
Harrison  county,  appears  M.  J.  Hall,  Jr., 
who  makes  oath  and  says  that  the  within  in- 
ventory contains  all-  the  property  and  effects 
of  flie  estate  of  M.  J.  Hall,  Sr.,  which  up  to 
this  time  has  come  into  his  hands,  but  tliis 
Inventory  is  not  complete.  M.  J.  Hall,  Jr. 
Sworn  to  and  subscribed  before  me  this  July 
13,  1871.  0.  E.  BoUes,  Clerk."  This  paper 
was  recorded  as  the  inventory  of  said  estate, 
and  upon  such  record  the  said  M.  J.  Hall,  Jr., 
proceeded  with  the  administration  in  all  re- 
spects as  the  duly-authorized  independent  ex- 
ecutor of  said  will;  and,  while  so  acting,  Judg- 
ment was  rendered  against  him  as  such  exec- 
utor in  favor  of  Joseph  Mason,  on  the  12th  day 
of  July,  1876,  before  J.  K.  WilllamB,  a  Justice 
of  the  peace  for  Harrison  county,  and  the  land 
in  controversy  was  regularly  sold  under  an 
execution  Issued  upon  this  Judgment,  and 
appellants  claim  under  this  sale.  Appellee 
claims  under  quitclaim  deeds  made  by  the 
heirs  of  M.  J.  Hall,  Sr..  subaequoit  to  the  ex- 
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ceatlon  mle  aforesaid.  Tbe  land  In  cocitro- 
rersy  appeared  regularly  xcpoa  the  inventory 
filed  by  the  executor  as  above  set  forth. 

The  court  below  conBtrucd  the  opiDicm  ren- 
dered vpeoi  a  former  appeal  of  this  case  to 
hold  that,  to  sustain  the  execution  sale 
against  the  executor  of  M.  J.  Hall,  Sr.,  It  wtas 
necessary  for  the  defendants  claiming  there- 
under to  prove  that  the  executor  qualified  by 
taking  the  oath  required  of  admlnistratoES 
and  executors,  imd  also  returned  a  full  and 
complete  Inventory  of  all  property  belonglag 
to  the  estate.  By  an  examination  of  this 
opinion,  reported  in  71  Tex.  14,  8  S.  W.  Rep. 
626,  it  wUl  be  seen  that  the  principal  ques- 
tion presented  upon  that  appeal  was  as  to 
whether  or  not  the  takinig;  of  the  oath  and 
filing  of  an  Inventory  by  the  executor  could 
be  proved  by  parol  erldence,  or  should  this 
be  done  by  certified  osplM  from  the  recoitds; 
and.  It  was  held  that  such  copies  woidd  be 
the  best  evidence,  and  the  court  below  erred 
in  permitting  parol  evidence  without  show- 
ing that  such  copies  could  not  be  hod.  We 
do  not  find  anything  la  this  opialon  whlcii 
goes  to  the  ectent  of  holding  that  the  taking 
of  an  oath  by  an  Independent  executor  would 
Be  essential  t»  the  vaUdlty  of  a  sole  made 
against  him  while  aeting  as  such;  nor  do 
we  construe  the  «plBicD  a»  taoldtng  that  the 
return  by  him  of  a  full  inventory,  or  even 
any  inventory,  would  be  absolutely  essential 
under  all  clreumatances  to  the  validity  of 
auab  a  sale,  although  there  are  expres^ons 
therein  which  might  be  given  this  construc- 
tion. By  the  law  In  force  at  the  time  this 
will  was  admitted  to  probate.  It  was  provid- 
ed that  "a  testator  may  dhrect  br  bis  will 
that  no  action  be  had  in  tiae  district  court  In 
the  administration  of  his  estate,  except, 
first,  to  prore  and  record  the  will;  seoond, 
to  prove  aod  record  the  will  and  return  an 
taiventory  and  appraisement  at  the  estate; 
third,  he  may  direct  that  the  person  named 
a».  his  caecutor  shall  not  be  reqtdred  to  glTS 
bond."  Pasch.  Dig.  art  6628.  Also:  "When 
a  will  contains  directions  that  no  action  be 
bad  In  the  district  court  in  lite  administra- 
tion of  the  estate,  except>to  prove  and  record 
the  same,  or  to  prove  and  record  It  and  re- 
turn an  Inventory  and  appraisement,  no  oth- 
er provision  of  this-  act,  except  as  dlacdosed 
In  BubdivlsJton  4  of  section  158,  shall  apply  to 
such  estate;  but  the  same  shall  become  like 
any  other  property  to  be  administered  under 
a  power  chargeable  in  the  hands  of  a  trus- 
tee, and  liable  to  execntioa  in  any  court  hav- 
ing jurisdiction."  Id.  art  6628.  The  provlr 
sion  In  this  act  with  reference  to  giving 
bonds  and  taking  oaths  by  executors  and  ad- 
ministrators Is  found  in  Paschal's  Digest, 
art  5S74,  as  follows:  "Where  it  Is  not  other- 
wise provided,  a  b<»d  shall  he  required  to  be 
given  and  an  oath  to  be  taken  at  a  time  spec- 
ified In  the  order  within  twenty  days."  We 
think  that  a  fair  Gonstmctloii  of  the  (BfTer- 
eat  portions  of  this  act  leads  to  tbe  conda- 
Bioa  that  It  was  not  essential  to  the  qoallA- 


catlon  of  an  lndq;>endent  executor  that  any 
oath  as  such  should  be  taken  by  him,  and 
that  his  goallfication  would  be  complete  up- 
on the  probate  of  the  will  and  acceptance  of 
the  trust  by  him,  with  the  return  of  an  in- 
ventory and  appraisement  of  the  estate  when 
this  was  required  by  tbe  law.  We  are  aware 
that  most  of  the  cases,  in  q[>eaking  of  tbe 
acts  of  an.  Independent  executor,  mention  the 
executor  as  having  qualified  as  such,  but  we 
are  not  aware  of  any  cose  which  prescribes 
the  requisites  of  such  qualification  to  Include 
the  taking  of  an  oath.  In  Mayes  t.  Blanton, 
07  Tex.  247,  3  S.  W.  Rep.  40.  It  Is  said:  "It 
appears  that  T.  Schlutter  died,  testate,  in  the 
year  1877,  and,  by  his  win,  named  three  per- 
sons executors,  two  of  whom  renounced  the 
executorship,  and  the  other  probated  the 
will,  and  In  accordance  with  fts  terms  re- 
ceived letters  testamentary  which  empow- 
ered him  to  administer  the  estate  without 
the  control  of  the  probate  court  The  execu- 
tor seems  to  have  returned  an  Inventory  and 
appraisement."  It  will  be  noticed  that  no  al- 
lusion was  made  to  the  executor  having  ta- 
ken on  oath  In  this  case,  although  his  quali- 
fication was  treated  as  complete.  We  are 
tlierefore  of  the  opinion  that  the  court  below 
erred  in  treating  the  taking  of  an  oath  by  an 
htdependent  executor  as  essential  to  his  legal 
qualification  as  such.  We  do  not  wish,  how- 
ever, to  be  understood  as  intimating  that, 
even  if  the  law  required  such  executors  to 
qnalifr  by  taking  an  oath,  a  failure  to  com- 
ity with  such  provision  would  be  fatal  to  his 
acts  when  called  In  question  collaterally,  as 
in  this  case. 

We  are  further  of  opinion  that  the  court 
below  laid  too  much  stress  upon  the  use  of 
the  word  "flill"  in  the  opinion  rendered  up- 
on the  former  appeal  The  question  before 
the  court  upon  that  appeal  was  not  so  much 
the  necessity  of  an  Inventory  to  the  validity 
of  the  sole  in  question  as  it  was  tbe  kind  of 
evidence  necessary  to  prove  the  return  of 
such  Inventory.  No  Intimation  was  made  In 
that  opinion  of  a  desire  or  intention  to  over- 
rule or  call  In  question  the  previous  cases  of 
Cooper  V.  Homer,  62  Tex.  356,  and  Willis  v. 
Ferguson,  46  Tex.  496,  to  the  effect  that  the 
return  of  an  Inventory  would  not  be  essen- 
tial to  the  validity  of  a  sale  made  by  an  in- 
dependent executor  in  all  cases.  In  this  case, 
as  will  be  seen  from  the  conclusions  of  fact, 
the  Inventory  to  all  appearances  would  have 
been  full  and  complete  but  for  the  statement 
in  the  affidavit  that  It  was  not  complete;  As 
to  the  porttcular  land  in  controversy,  how- 
ever. It  was  full  and  complete  to.  evory  par- 
ticular, and  we  are  clearl.v  af  the  opinion 
that  this  addition  to  the  affidavit  made  by 
the  executor  should  not  affect  this  sale.  "Wa 
apprehend  that  few  InTentorles  are  returned 
In  any  estote  that  embrace  every  Item  of 
property  owned  by  the  deceased  at  the  time 
of  his  death;  and  we  canned  see  how  the  ad- 
dition to  an  affidavit  of  a  stotement  of  a  fact 
whldi  must  almost  of  necessity  exist  in  ev- 
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«ry  caae  would,  oa  a  collateral  attack,  In- 
▼aUdate  a  saie  of  tbe  proparty  in  the  adooia- 
Ifltration  of  snch  eatata  It  would  hardly  be 
ocn tended  that,  If  this  addition  had  not  been 
■nade  to  the  affidavit,  the  mere  fact  that 
some  Item  of  prapef  ty  had  been  omitted 
from  the  Inventoiy  would  have  Invalidated 
this  sale,  and  we  cannot  see  how  the  state- 
ment that  this  fact  did  exist  should  have  ai(y 
greater  weight  than  the  existence  of  the  Cact 
without  atatiqg  it  In  the  affidavit  We  ase 
therefore  of  the  opinion  that,  where  an  in- 
ventory has  been  returned  by  an  executor 
which  indndes  all  the  pro{>erty  In  controver- 
vy,  a  sale  thereof  cannot  be  collaterally  at- 
tacked, even  though  the  Inventory  might  net 
be  complete  aa  to  other  property,  and  that 
the  court  erred  in  holding  ditCwently  upon 
the  trial  below. 

No  queetion  was  made  In  the  trial  below  as 
to  the  suflcienqy  of  the  evidence  to  show 
that  the  executor  llosely  had  refused  to  act. 
•o  as  to  authorize  his  coexecutor  Hall  to  pro- 
ceed alone.  (Eskridge  v.  Patterson,  78  Tex. 
417,  14  a  W.  Rep.  1000:  Bennett  v.  Klber, 
76  Tex.  389),  13  a  W.  E^.  220;)  nor  was  any 
question  made  as  to  the  failure  of  Sfipellee 
to  offer  to  r^und  the  monpy  for  which  the 
land  was  sold  at  the  execution  sale,  <Smlth- 
wlck  ▼.  Kdly,  TS  Xex,  576,  15  a  W.  Rep. 
4Sa) 

Appellee,  in  his  brief,  contends  Ibat  appel- 
lants are  not  entitled  to  have  considered 
their  assignments  presenting  the  questlond 
above  discussed,  because  the  findings  of  the 
court  below  were  not  excepted  to.  We  do 
aot  And  this  sustained  by  the  record.  In 
the  Juiligment  rendered  by  the  court,  it  was 
'duly  noted  that  defendants  excepted  thereto. 
Vol^t  V.  Mackle,  71  Tex.  78,  8  S.  W.  Rep. 
423.  Besides,  this  case  is  brought  before  us 
upon  a  fun  statement  of  facts,  as  well  as 
conclusioins  of  the  trial  Judge,  and  In  such 
cases  the  rule  laid  down  by  the  appellee  does 
cot  apply.  Tudor  v.  Hodges,  71  Tex.  392, 
saw.  Bep.  443.  Upon  the  whole  case,  we 
are  of  lite  opinion  that  the  judgment  of  the 
court  below  should  be  reversed,  and  here 
rendered  in  favor  of  appellants  for  the  land 
in  oontrovetsy;  and  It  Is  so  ordered. 


TtaSLB  «t  al.  T.  PAUL  «t  aL 

iPomrt  of  Civil  An>ealB  of  Texas.     Nov.  2, 
1882.) 

ApPEAi^-TaiiracRiPT— 9rBiKnro  mov  Piles. 

1.  Where  the  record  shows 'an  order  con- 
•oMottng  nine  eanses,  directing  that  they  be 
tried  as  one  cause  under  the  file  number  of  one 
of  the  causes,  and  that  thereafter  four  only  of 
the  causes  were  tried,  and  separate  verdicts  re- 
tamed,  and  separnte  Judgments  entered  in  each, 
tlie  trsaseript  will  be  stridden  fr»m  the  fiiei, 
and  the  a^eal  diamisRcl,  on  the  ground  that  no 
final  jud^ent  is  shown  to  have  been  rendered 
in  the  consolidated  canse. 

2.  Anpelleea,  by  conHentinr  to  the  'filmg  at 
a  transcevt  afts  time  allowed  oy  rules,  are  not 
[irs:laded  from  moving  to  liave  the  tmnaorq^t 


stricken  from  tl>«  flies  on  the  gremnd  that  it 
does  not  show  a  final  Judgment 

Appeal  from  district  court,  E>1  Paso  county. 

Action  by  Anson  Mills  and  others  against 
George  Paul  and  others.  Judgment  for 
plidntifEs.  Defendants  appeal.  Flaindfls 
move  to  strike  the  traascript  trom  the  files. 
Motion  granted,  and  appeal  dismissed. 

M.  W.  Stanton,  for  appellants.  Patterson 
A  Buckler,  for  appeUeea 

KEY,  3.  The  appellees  In  this  oase  have 
filed  a  motkm  seeking  to  strike  from  the  files 
and  have  this  court  refuse  to  consider  the 
transcript  filed  by  tiie  appellants,  upon  the 
grounds  (i)  that  the  record  shows  <our  sep- 
arate and  distinct  Judgments  of  four  sepa- 
rate and  distinct  cases;  (2)  because  the  cap- 
tion does  not  re<er  to  or  name  either  one  of 
the  causes  the  record  of  which  Is  presented 
and  transcript  filed;  (3)  ttecause  the  certifi- 
cate of  the  clerk  only  refers  to  three  of  the 
causes  tried,  and  does  not  embrace  the  pttn- 
dpel  case  disclosed  by  'Uie  record;  (4)  be- 
cause the  clerk's  Indaosaiient  upon  said 
transcript  does  not  show  for  whom  tlie  tran- 
script was  r4)plled  and  for  whom  It  was  de- 
livered. The  appellants  resist  this  moUon 
upon  the  grounds  (1)  that  the  motkm  is  too 
late,  because  the  stykrame  cowt  granted 
leave  to  file  Uie  transcdpt;  (2,)  because  it  is 
claimed  that  the  appellees,  in  signioB  the 
waiver  of  time  for  flUog  the  transeript  have 
waived  their  right  to  object  to  the  transcript 
that  is  £le4;  (3)  thqy  doiai  that  there  is 
no  merit  la  the  motion,  as  the  record  sliows 
that  all  of  sold  causes  tiave  been  consolida- 
ted. 

The  record  cdaews  that  on  lite  23d  day  of 
Juoe,  1896,  the  district  oomt  of  El  Paso 
county  made  an  'Ocder  oonsolidating  aiaja 
several  causes,  and  ordered  that  th^y  be 
tried  as  one  cause,  to  wit  Gluuies  £.  Fniin 
V.  George  Flaul  et  at,  file  Nol  iJHO;  Mobh 
sea  and  Thom  v.  Geotige  Paul  «tt  aL,  file  N». 
1,320;  WllUam  Cameron  &  Co.  v.  George 
Paul  et  al.,  file  No.  1,322;  O.  X.  Boasett  v. 
Charles  E.  Fruln  et'Sl,  file  No.  1,323;  Bar- 
ton, Lingo  4c  Oo.  v.  George  Paul  et  aL,  file 
No.  L324;  T.  iC  Cooney  &  Oo.  v.  George  Pa«l 
et  aL,  file  Na  1,826;  Davis  and  Rogera  v.  Aa- 
■on  Mills  et  aL,  file  No.  1,327;  Beria  &  Oo,  v. 
Anson  MUls  et  al„  file  No.  1,340;  George  Paul 
V.  Anson  Mills  et  al.,  file  Na  1,326;  and  that 
all  of  said  partieB  in  said  several  suits  file 
their  pleikdlagB  in  this  canse  under  file  No. 
1,319,  and  that  all  the  rights  of  said  second- 
ary parties  be  adjusted  in  this  said  cause. 
This  order  was  made  in  cause  No.  1,819,— 
Charles  E.  Fruln  v.  G«orge  Paul  et  al.,— and 
was  made  upon  the  application  of  the  appel- 
lants In  this  cause,  and  embraces  the  tour 
causes  shown  by  Qxe  record  to  have  been 
tried  In  said  court  At  the  February  teem, 
1892,  four  of  the  cases  embraced  in  the  fore- 
going order  of  oonsolldotlon,  to  wit,  WllUaia 
Cameron  &  Co.  v.  George  Paul  et  aL,  file  No. 
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1322;  O.  T.  Bassett  ▼.  Charles  E.  Pruln  et 
«i,  file  No.  1,323;  T.  M.  Oooney  &  Co.  v. 
George  Panl  et  aL,  file  No.  1,325;  George 
Paul  et  al.  v.  Anson  Mills,  J.  F.  Crosby,  and 
Josephine  Crosby,  file  No.  1327,— were  tried, 
and  separate  verdicts  returned,  and  separate 
judgments  entered,  in  each  of  said  causes. 
The  trial  (or  trials)  was  had  upon  s^arate 
petitions  of  each  set  of  plalntilts,  but  on  one 
answer,  so  prepared  as  to  constitute  an  an- 
swer to  each  petition.  The  court  gave  sep- 
arate charges  applicable  to  eadi  case. 
Thereafter  a  motion  for  a  new  trial  was 
filed  in  the  cause  ot  Charles  B.  Fruln  v. 
George  Paul  et  al.,  stating  that  the  defend- 
ants, Anson  Mills,  3.  E.  Crosby,  and  Jo- 
sephine Crosby,  moved  the  court  to  set  aside 
the  verdicts  and  Judgmmts  rendered  in  the 
following  causes,  consolidated  and  tried  with 
this  cause,  viz.:  George  Paul  v.  Anson 
Mills  et  al..  No.  1,326;  O.  T.  Bassett  v. 
Charles  E.  Fruln  et  aL,  No.  1,323;  William 
Cameron  &  Co.  v.  George  Paul  et  al.  No. 
1,822,  and  T.  M.  Oooney  &  Co.  v.  Geoise 
Paul  et  al.,  No.  1,325.  This  motion  being 
overruled,  defendants  gave  notice  of  appeal. 

The  statement  of  facts  was  prepared  and 
filed  by  the  district  Judge  in  cause  of*  Charles 
B.  Fruln  v.  George  Paul  et  al..  No.  1,319, 
and  certain  causes  consolidated  therewith. 
The  appellants'  assignment  of  errors  is  filed 
in  the  same  cause,  and  assigns  errors  com- 
mitted In  the  trial  of  the  foregoing  four 
cases,  giving  tbeir  styles  and  numbers  as 
cons<dldated  and  tried  together.  The  appel- 
lants filed  four  supersedeas  and  appeal  bonds 
in  cause  No.  1,819,  of  Charles  B.  Fruln  v. 
George  Paul  et  aL,  each  reciting  that, 
"whereas,  in  the  above  styled  and  numbered 
cause,  and  causes  consolidated  therewith, 
pending  in  said  district  court  of  El  Paso 
comity,  Texas,  the  plaintiff  [giving  the  name 
of  the  plaintiff]  had  recovered  Judgment 
against  defendants  In  said  cause,"  etc.  The 
clei^'s  certificate  at  the  end  of  the  transcript 
reads  as  follows:  "State  of  Texas,  county 
of  Bl  Paso.  I,  J.  A.  Escajeda,  clerk  of  the 
district  court  in  and  for  El  Paso  county, 
Texas,  do  hereby  certify  that  the  foregoing 
pages  are  a  true  and  correct  transcript  of 
all  papers,  ori&ra,  decrees,  and  proceedings 
had  In  the  district  court  of  Bl  Paso  county, 
Texas,  In  causes  No.  1,322,  1,323,  1,324,  and 
1,326,  wherdn  William  Cameron  &  Co.,  plain- 
tiffs, V.  George  Paul  et  aL,  defendants;  O. 
T.  Bassett,  plaintiff,  v.  Cbaries  B.  Fruln  et 
al.,  defendants;  T.  M.  Cooney  &  Co.,  plain- 
tiffs, T.  George  Paul  et  al.,  defendants,— as 
the  same,  with  other  causes,  were  consoli- 
dated as  one  cause,  under  No.  1,319,  where 
Charles  E.  Fruln,  plaintiff,  v.  George  Paul 
et  aL,  defendants,  together  with  a  correct 
and  true  bill  of  costs  herein."  This  certifi- 
cate Is  property  signed,  and  has  the  seal  at- 
tached. 

WhUe  the  Judgments  themselves  do  not 
show  it,  it  is  admitted  In  appellees'  motion 
that  the  four  cases  were  tried  at  the  same 


time,  and  before  the  same  Jury;  but,  inns- 
much  as  the  record  shows  separate  charges,, 
verdicts,  and  Judgments,  we  believe  that,  for 
the  purposes  of  an  appeal,  they  most  be 
treated  as  separate  and  distinct  trials.  It 
this  Is  not  true,  then,  treating  the  wder  of 
consolidatl(m  as  in  force  at  the  time  of  the- 
trials.  It  appears  that  there  is  no  final  Judg- 
ment in  the  case,  because  the  Judgments 
rendered  in  the  court  below  do  not  dispose 
of  the  other  five  cases,  and  the  rights  of  the 
parties  therein,  with  which  these  four  were 
consoUdated.  Martin  v.  Crow,  28  Tex.  814; 
Simpson  V.  Bennett,  42  Tex.  241;  Linn  v. ' 
Arambould,  55  Tex.  611;  Mlgnon  v.  Brinson,. 
74  Tex.  18,  11  S.  W.  Rep.  903.  However 
our  attention  may  be  called  to  the  fact,  tf 
the  record  discloses  that  no  final  Judgment 
has  been  rendered  In  a  cause,  ihea  this  court 
is  compelled  to  dismlsB  the  at^eal  for  want 
of  Jurisdiction;  and  sustaining  the  motion 
before  us  has  the  same  effect.  If  it  be  true 
that  the  order  of  cons<^datlon  was  in  force 
at  the  time  of  the  trial,  aud  the  other  par- 
ties to  the  consolidated  suit  had  not  with- 
drawn or  been  dismissed  from  the  case,  or 
otherwise  disposed  of,  then  the  proceedings 
of  the  court  below— from  whldi  this  appeal 
is  sought  to  be  prosecuted— did  not  consti- 
tute a  final  Judgment;  and  while,  without 
acquiring  Jurisdiction  ot  the  case,  we  have 
no  authority  to  direct  how  the  district  court 
should  proceed,  yet  if  it  be  a  fact  that  there 
has  been  no  final  Judgment  rendered,  thou 
in  the  law,  the  consolidated  case  should  be- 
proceeded  with  and  tried  in  the  district  court 
as  though  there  had  never  been  any  trial 
therein.  It  follows,  therefore,  that  the  first 
ground  ot  the  motl(Ki  Is  well  takm;  and» 
inasmuch  as  the  certificate  of  the  derk  un- 
dertakes to  enumerate  the  several  causes 
tried,  and  omits  the  case  of  George  Paul  v. 
Anson  Mills,  Jodah  F.  Crosby,  and  Josephine 
Crosby,  except  by  giving  its  file  number,  it 
must  also  be  held  that  the  third  ground  or 
the  motion  is  w^  taken.  Sup.  Ct  Rules, 
90,  96. 

We  do  not  tiilnk  that  app^ees  are  pre- 
cluded from  making  this  motion  by  their  ac- 
tion, as  stated  in  the  appellants'  answer  to 
the  motion.  All  that  they  did  was  to  sign 
a  paper  admitting  that  the  facts  stated  in 
the  appdlants'  motion  to  be  allowed  to  file 
transcript  after  the  time  required  by  law, 
excusing  themselves  for  not  filing  the  same, 
were  true,  and  consenting  that  appellants 
mIfTht  file  a  transcript  and  their  briefs  at  a 
later  day  than  that  permitted  by  the  roles. 
They  did  not  CMisait  to  the  filing  of  any  par- 
ticular transcript  Nor  did  the  supreme- 
court  in  granting  appellants  permission  to 
file  transcript  at  a  later  day  than  that  re- 
quired by  law,  give  permission  to  file  this 
particular  transcript  For  the  reasons  above 
stated  the  motion  to  strike  out  the  tran- 
script filed  by  appellants  on  the  25th  day  of 
June,  1892,  will  be  granted,  and  the  appeal 
hereto  dismissed. 
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KBNTON  T.  STATU, 

(Oonrt  of  CrimiDal  Appeals  of  Texas.    April  23, 
1882.) 

USORT  —  CrIMIHAI.  PrOSECBTION  —  COSTICTIOS— 

ArPBAi/— Kkpsaj.  of  Statute. 

Pen.  Code,  art  16,  provides  that  the  re- 
peal of  a  penal  law,  without  substitntion  of 
other  penalty,  will  exempt  from  punishment  all 
offenders  against  the  repealed  law,  unless  other- 
wise declared  in  the  repealing  statute.  Held, 
that  wh^e,  pending  an  appeal  from  a  convic- 
tion for  violating  the  usury  law,  it  is  repealed 
without  substitution  of  penalty,  the  Judgmeot 
will  be  reversed. 

Appeal  from  Taylor  cotinty  court;  D.  O. 
Hill,  Ooturty  Judge. 

B.  B.  Kenyon  was  convicted  of  ylolating 
the  usury  law,  and  appeals.     Reversed. 

Bledsoe  &  Legett,  for  appellant  R.  H. 
Harrison,  AsBt  Atty.  Gol,  for  the  State. 

DAVIDSON,  J.  Tbl«  prosecution  Is  based 
upon  an  all^ped  violation  of  tbe  act  of  the 
twenty-second  leglslattu^  defining  and  pon- 
iddng  xtxary.     Acts  1891,  p.  20. 

There  are  several  questtcms  raised  upon  tbe 
record  and  urged  ttB  grounds  for  reversal  of 
the  judgment  <^  convietlon.  Subsequent  to 
the  conviction  of  appellant,  and  pending  tbis 
appeal,  the  special  eession  of  tbe  tw^ily-seo- 
ond  legislature,  wblcb  has  Just  adjourned, 
rcipealed  the  statute  upon  wblcb  this  case 
la  predicated,  and,  In  doing  so,  failed  to  sub- 
stttute  any  penalty  in  lieu  of  tbat  prescribed 
by  tbe  act  of  1881.  By  tbe  Penal  Code 
(article  16)  It  is  provided  that  "tbe  repeal  of 
a  poial  law,  wtaere  tbe  repealing  statute 
snbstitutes  no  other  penalty,  will  exempt 
from  punisfamoit  all  persons  who  may  have 
offended  against  tbe  provisions  of  such  re- 
p««led  law,  unless  It  be  otherwise  declared 
in  tbe  repeollng  statute."  Tbe  repealing 
statute  was  passed,  with  tiie  emergency 
clause  attached,  and  took  effect  from  and 
after  its  passage.  There  Is  at  present  no 
law  in  tbis  state  pimlabing  usury  as  an  of- 
Ibnse.  All  of  the  remedies  prescribed  are 
dvll  In  tbelr  nature,  and  such  penalties  and 
damages  as  are  recoverable  against  parties 
ksdlng  money  upon  usurious  contracts  are 
recoverable  only  in  civil  actions.  Tbe  repeal 
of  tbe  act  of  1891  by  tbe  recent  legislature 
annuls  tbe  conviction  in  this  cose.  Wbisen- 
hunt  T.  State,  18  Tex.  App.  491;  Sbeppord 
V.  State,  1  Tex.  App.  522;  Tbe  Irresistible, 
7  Wheat  652.  Mr.  Cooley  says:  "If  a  case 
is  appealed,  and,  pending  the  appeal,  tbe  law 
is  changed,  tbe  appellate  court  must  dispose 
of  tbe  case  tmder  the  law  in  force  when 
its  decision  is  rendered."  Cooley,  Const 
Urn.  (4tb  Ed.)  477. 

The  questions  raised  by  appellant  will  not 
be  discussed,  because  they  are  no  longer 
practical.  For  tbe  reasons  Indicated  tbe 
judgment  Is  reversed,  and  tbe  prosecution  la 
dismissed.  Judges  all  present  and  concur- 
ring. 


AMEIUOAN  AGO.  CO.  OP  LOUISVIIiliB  v. 
REIGART. 

(Court  of  Appeals  of  Kentucky.     Sept.  16, 
1893.)     ■ 

ACCIDKKT     InsCRAMCS      POLICT  —  COSDITIOSg  — 

Causs  of  Ueath— "Externa!.  ViolektMeaks" 
—  What  Cosstitdtb  —  Chokiko  to  Death  — 

TRIAlr-CL.Ogl!ie  AROUMENT. 

1.  Where  an  accident  insurance  policy  is,, 
by  its  terms,  made  payable  in  case  of  death 
"received  through  external,  violent,  and  acci- 
dental means,"  the  intent  is  that  the  means,  or 
that  which  caused  the  injury,  idiould  be  ex- 
ternal, and  not  that  the  injury  must  be  ex- 
ternal. 

2.  Where  tbe  assured  chokes  to  death  while 
attempting;  to  swallow  a  piece  of  beefsteak 
which  accidentally  lodges  in  his  windpipe,  death 
results  from  "violent  and  accidental  means," 
within  the  meaning  of  the  conditions  of  such 
policy. 

3.  No  construction  should  be  placed  on  an 
accident  insurance  contract  that  would  defeat 
the  intention  of  both  parties  to  tt. 

4.  Wh»e,  in  an  action  on  such  policy,  the 
only  issue  of  fact  is  tbe  denial  by  defendant 
that  the  accident  causing  death  happened  as 
alleged  by  plaintiff,  the  fact  that  the  court  had 
overruled  a  demurrer  to  the  petition,  thus  de- 
ciding the  case  in  favw  of  plaintiff  if  the  acci- 
dent occurred  as  alleged,  does  not  entitle  de- 
fendant's counsel  to  the  closing  argument 

Appeal  from  circuit  court.  Mason  county. 

"To  be  officially  reported." 

ActioQ  by  Julia  J.  Relgaxt  against  tbe 
American  Accident  Company  of  Louisville, 
Ky.,  on  an  accident  insurance  policy  issued 
by  defendant  to  Thomas  I.  Reigart,  and 
made  payable  to  plaintiff.  From  a  judg- 
ment for  plaintiff,  d^endant  appeals.  Af- 
firmed. 

Thomas  H.  Hines  and  Wbittalter  &  Robin- 
scm,  for  appellant  Cochran  &  Sons,  J(rfux 
F.  Lacey,  and  B.  W.  Hines,  for  appellee. 

PRYOR,  J.  Tbe  appeUee,  Julia  J.  Bel- 
gart,  tbe  widow  of  Thomas  I.  Reigart,  in- 
stituted this  action  in  the  Mason  circuit 
court  to  recover  ^,000  upon  an  accident 
policy  issued  by  the  American  Accident 
Company  of  Louisville,  Ky.,  to  said  Reigart, 
and  made  payable  to  bis  wife  if  she  sur- 
vived blm.  Her  husband  lost  bis  life  by 
eating  a  piece  of  beefsteak  that,  in  the  at- 
tempt to  swallow,  accidentally  passed  into 
bis  windpipe,  choking  blm  to  death  in  a  few 
moments.  By  the  terms  of  tbe  policy,  tbe 
insurance  was  made  payable  for  injury  or 
death  received  through  external,  violent, 
and  accidental  means.  That  tbe  death  of 
tbe  insured  was  accidental  is  conceded,  but 
it  Is  contended  that  tbe  contract  of  insur- 
ance only  embraces  accidental  Injuries 
caused  by  external  violence,  or  accidents 
brought  about  by  means  excomally  violent 
It  is  argued  that  tbe  act  of  chewing  or  eat- 
ing food  is  natural  and  harmless,  and  if,  in 
eating,  a  part  of  tbe  food  passes  into  the 
windpipe,  causing  death,  it  cnnnot  be  said 
that  death  was  produced  by  means  of  ex- 
ternal violence  or  force;  in  other  words,  tbat 
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the  plain  meaning  of  the  language  of  the 
iM>Uc7,  "thvougU  eKteroal,  -vlnleat,  and  aocl- 
'deutal  means,"  Is  that  tlie  accident  causing 
'death  must  have  l>een  caused  by  an  ex- 
ternal force.  The  court  below,  placing  a 
-different  construction  on  the  contract,  said, 
in  effect,  to  the  iury,  if  the  death  was  acci- 
dental, and  caused  by  the  passing  of  the 
steak  into  the  windpipe,  they  should  find 
tac  the  plaintiff. 

The  rule  laid  down  by  Mr.  May  in  his 
work  on  Insurance  (Sd  £d.  t  i'io)  is  as  teir 
lows:  "No  rule,  in  the  imerpretatlon  a(f  a 
policy,  is  more  fully  establislied,  or  inore 
imperaitive  and  controlling,  than  that  which 
declares.  In  all  cases,  it  must  be  liberally 
construed  in  fhTOr  of  the  inenred,  so  as  not 
to  defeat  witlumt  a  plain  necessity  his 
-claim  to  indemnity,  which,  in  making  the 
Insurance,  it  was  Us  object  to  secure. 
When  the  words  are,  wWiout  Tlolesnce,  sus- 
ceptible of  two  inten>retations,  that  which 
will  sustain  ahd  cover  the  loss  must,  in 
preference,  be  adopted."  And  we  might 
add  tliat  no  construction  dioiild  be  placed 
Vpon  svKh  contracts  as  would  defeat  the  in- 
tention of  both  parties,  as  it  Is  manifest. 
If  the  interpretation  gtwa  the  language  of 
this  policy  by  cmmsel  far  the  defmae  Is 
adopted,  it  would  4eteat  the '  intention  of 
botti  the  coatsacting  parties.  TSte  doctilne 
of  this  ouirt,  as  announced  In  jELutchcraft's 
SiX'r  T.  Insurance  Co.,  repmted  in  87  Ky. 
300,  and  8  8.  W.  Rep.  670,.wiisce  the  au- 
thorities wen  revdewed  on  the  qnestion 
there  presented,  tecognizes  fully  tiiis  rule  of 
construction,  and  that  regard  must  be  had 
to  the  jpurpoae  sought  to  be  accomplished  by 
t>oth  the  parties. 

This  appellant  Is  an  accident  insurance 
company,  and  its  policies  are  termed  "accl- 
4»ital  j)olicies,"  and  the  very  <d)Ject  of  in- 
suring In  sncb  companies  is  to  obtain  in- 
demnity where  injury  or  death  results  from 
accident;  and  while  the  policy  provides  that 
the  llaTJllity  arises  wheal  the  Injury  "Is 
through  ertemal,  violent,  and  accidental 
means,  independently  of  all  ofher  caoses," 
It  was  not  designed  that  there  should  be 
snch  external  vloleDce^  as  a  fall,  a  kick,  or 
a  blow,  on  the  person,  as  would  cause  death 
or  an  hijury,  before  the  Ila'billty  of  the  com- 
pany could  arise.  This  language  -was  in- 
serted la  the  contract  to  protect  the  com- 
pany against  hidden  (^  secret  diseases,  re- 
sulting In  Injury,  where  there  was  no  mani- 
fei^tatlon  of  harm  to  the  external  body. 
They  were  not  attempting  to  restrict  their 
liability  to  a  particular  kind  of  accidents, 
but  were  guarding  the  contract  by  the  use 
of  eadh  terms  as  would  prevent  liability 
for  injuries,  not  originating  from  accidental 
-causes,  and  that  were  liable  to  occur  at  any 
time  from  natural  causes.  If  the  steak  had 
been  putrid,  causing  the  stomach  to  revolt 
at  It,  or  so  tough  as  to  Interfere  with  diges- 
tion, or  to  complete^  stay  the  operations 
-of  nature  In  suCh  a  manner  as  to  produce' 


disease,  no  one  would  contend  that  the  pain 
or  the  disease  vma  the  rasiflt  «f  accident,  or 
that  the  terms  at  this  policy  embraoed  such  a 
case;  but  when  the  substance  causing  the 
death  Is  visible,  and  placed  )u  the  mouth  of 
the  assured,  lodging  by  accident  in  the 
windpipe.  Instead  of  the  stomaob,  producing 
injury  or  death.  It  Is  as  much  an  aeoidemt 
as  if  the  assured  had  taken  larsenic  under 
the  bdief  that  It  was  some  harmless  medi- 
cine. Th^e  Is  no  external  force  or  violenoe 
from  the  poison,  and  the  Injury  Internal  in 
Its  chaiacter,  and  yet  the  authorities  iiold 
that  the  Insurance  company  is  liable  in  sucS 
a  case,  ilealey  v.  Association,  iBB  111.  SQ6, 
23  N.  E.  Rep.  52.  It  is  phkin,  we  think.  Hint 
the  means  or  that  which  caused  the  Injniy 
should  be  external,  and  not  that  the  Injury 
should  have  beea  extemaL 

It  Is  said,  however,  that,  If  the' Injury  is 
not  to  be  eztramol,  the  death  must  have  re- 
sulted from  "violMit  and  accidental  means." 
It  Is  universally  understood,  when  it  is  -said 
that  ene  died  a  violent  deatJi,  fhat  it  was 
unnatiiral,-^a  death  not  occurring  in  IJie  ordi- 
nary way;  and.  In  fact,  the  definition  of  the 
werd  "violent"  Is  "unnatural,"  and  In  -using 
this  word  the  insurance  company  was  at- 
tempting to  prevent  the  assured  from  as- 
serting a  daim  v^hen  1!be  injury  vr  deatb 
was  the  result  of  -some  natural  cause.  In 
the  case  of  Paiul  v.  Insurance  Co.,  112  N. 
Y.  472,  20  N.  E.  Hep.  847,  on  a  slmllnr  imU- 
cy,  tt  was  held  "that  a  death  unnatural,  the 
result  of  accident.  Imports  an  external  and 
violent  agency  as  the  cause.'*  This  same 
view  was  taken  by  Hie  IlHn^  sux>reme 
court  in  the  case  or  He^ey  v.  AssociatlMt, 
already  cited.  A  similar  construction  to  the 
verbiage  of  like  policies  has  been  heretofore 
given  by  courts  of  last  resort,  and,  tf  eom- 
pauies  organized  as  this  Is  Intend  that  actu- 
al external  force  causing  the  accident  must 
be  shown  before  a  recovery  could  be  had, 
it  would  be  easy  to  so  'frame  the  language 
of  the  policy  as  ~t»  leave  no  douM  as  'to  its 
meaning.  The  Instructions  below  'were 
proper,  and,  in  our  opinion,  the  widow  en- 
titled to  recover. 

Another  ground  of  reversal  Is  flie  Teffnsal 
of  the  cotut  below  to  give  to  appeUant's 
counstS  the  concluding  argument.  A  de- 
mxirrer  had  been  ovemiled  to  the  petition, 
which,  In  effect,  -was  a  decision  tor  the 
pfatlntlff  if  the  accident  occurred  as  alleged. 
The  legal  question  -was  therefore  settled,  but 
there  were  two  defenses  to  the  claim:  First, 
a  denial  that  the  accident  causing  the  death 
happened  as  alleged  by  the  plalntttf;  sec- 
ond, that  the  deceased  was  under  the  in- 
fluence of  intoxicating  drinks  when  the  ac- 
cident occurred,  and  that,  "by  an  express 
provision  of  the  poMcy,  this  exempted  the 
appellant  from  liability.  The  proof  failed 
to  sustain  the  second  ground  of  defense, 
and  the  denial  that  the  .accident  was  caused 
as  alleged  was  the  only  Issue  of  fact  that 
the  appellee  was  required  to  establish.     The 
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oremiliiie  of  the  dem'iiner  did  not  dispense 
with  tbe  neceesity  of  the  plaintiff's  Bhowin^ 
that  the  death  of  tiie  Intestate  was  caused 
by  the  accident  as  alleged,  and,  while  the 
snfficiency  of  the  answer  may  be  questioned 
bj  reason  of  the  manner  in  which  the  de- 
nial is  made,  still  it  was  the  appellant's 
defense,  and  it  attempted  by  It  to  place  the 
burden  <»  the  plaintiff,  and  wUl  not  be 
allowed  now  to  say  thai  because  Its  plend- 
in;  was  bad,  Hie  burden  was  not  <hi  tb« 
l^tntiff.  The  Judgment  bdow  must'  be  af- 
firmed. ^^^^ 

COMMONWEALTH  v.  DAT.i 

(Gonrt  of  Appeals  of  Kentucky.    Sept.  IB, 
18S3.) 

IXTOXICATTSO  LlQUORSt— FLEMnfO  ConuTT  Prohi- 
BiTio:«  Law  —  Whbn  im  Fohck — Coktictios  or 
V10L.AI10S — SuCTiciESCT  OF  Evidence. 

1.  An  act  known  as  the  "Fleming  Countyi 
Pn^ibition  l>«w"  provklea  that  the  certificate 
«f  the  county  board  of  examiners,  ghowine  that 
a  majority  of  the  votes  of  the  county  had  been 
cast  against  the  sale  of  liquors  at  an  election 
held  under  such  act,  shall  be  recorded  in  the 
«ffice  of  the  clerk  of  the  county  court,  and  that 
"then"  the  provisions  of  the  act  shall  be  in  full 
fbrre.  Bdd  that,  on  a  trial  for  violation  of 
«ach  law,  the  evidence  must  show  that  soeh 
certificate  had  been  filed. 

2.  A  statement  in  the  bill  of  exceptions, 
immediately  after  such  certificate,  as  follows: 
'Showing  that  the  law  ♦  •  •  was  In  full 
force  and  effect  in  said  oonnty  at  the  time  of 
the  sale," — is  but  an  erroneous  conclusion,  and 
does  not  show  that  the  law  was  in  force. 

Appeal  from  circuit  court,  Slemli^  county. 

"Not  to  be  offlcUOly  reported." 

David  Day  was  acqoltted  of  tihe  charge  of 
•dling  Intoxicating  liquors  in  violation  of 
what  is  known  as  the  "Fleming  County 
Prohibition  Law,"  and  the  commonwealth  ap- 
peals.   Affirmed. 

W.  J.  Hendrldt  and  James  H.  Bailee,  tot 
the  Commonwealtii.  W.  O.  Deering,  A.  B. 
Colo  &  Sona^  and  O.  A  Caseidy,  for  appellea 

UAZELBIGO,  J.  Hie  appellee  was  In- 
dicted for  a  vlol^lon  of  what  is  known  as 
the  "Fleming  County  Prohibition  Law."  Up- 
on the  trial  it  was  shown  by  the  common- 
wealth that  one  Robert  J.  Samuel's  wife  was 
^ck,  and  the  family  physician  gave  hoe  a 
prescription  for  bmndy.  It  was  not  directed 
to  any  one,  nor  did  it  state  the  qnantlty,  but 
yn»  otherwise  regularly  made  out,  and  signed 
by  the  pby^dan.  Samuel  took  the  pre- 
scription to  the  appellee,  a  distiller,  who 
hetftated  to  fill  it,  but  flnidly,  at  the  utgent 
appeal  of  the  husband  ot  the  sick  woman, 
told  him  a  quart  ot  biandy,  and  kept  tbe 
prescription.  In  some  two  weeks  thereaftw, 
^moel  returned,  and,  without  a  further 
prescription,  induced  app^ee  to  let  him  hare 
soother  quart  for  the  same  purpose.  He 
testifies  tliat  the  liquor  was  used  solely  by 
Us  wife  as  a  medicine,  sare  a  small  quantltT 
he  let  his  brother  have  for  sickness  in  his 
flunlly.    No  other  testimony  was  offered  biy 

'For  ropidemental  opinion,  see  88  S.  W.  Rep.  952. 
T.^8.w.no.6— 13 


the  state,  sare  that  die  ortgtnsl  certificate  of 
the  Fleming  connty  board  of  examiners  was 
read,  abowtng  that  a  majority  of  tlie  votes 
of  the  county  had  been  cast  against  the 
sale  of  liquors,  at  an  election  held  under  the 
act  specified.  The  orders  of  the  county 
court  appointing  tbe  ofBcers  of  the  election 
were  also  read.  Now,  the  law  under  con- 
sideration provides  that  this  certificate  of 
tlie  examining  boaid  should  be  recorded  In 
the  office  of  the  deiic  of  the  county  court, 
and  that  "then  the  provisions  of  tbe  act  shall 
be  in  fall  force."  The  indictment,  as  was 
necessary  it  should  do,  charged  that  this 
certificate  "had  been  duly  recorded  in  tbe 
clerk's  office  of  the  Fleming  connty  court 
by  the  clerk  of  the  court,"  but  nowhere  does 
it  appear  from  tbe  evidence  that  the  certifi- 
cate was  so  recorded.  Without  this,  there 
was  no  evidence  that  said  law  was  In  force. 
Immediately  following  the  certificate  in  the 
bill  of  exceptions  is  this  langaage:  "Show- 
ing that  the  law  known  as  the  'Fleming 
County  Prohibition  Law'  was  in  full  force 
and  effect  in  said  county  at  the  time  of 
the  sale  by  Day  to  Samuel."  This  is  but  a 
conclusion,  and  an  erroneous  one  at  that 
This  certificate  does  not  show  the  law  to 
have  been  In  forca  It  must  appear  to  have 
been  recorded  as  provided  by  the  act  be- 
fore the  law  can  be  held  to  be  operative  for 
any  purpose.  By  his  plea  of  "Not  guilty," 
the  defendant  put  the  aUegatlon  of  the  in- 
dictment on  the  vital  question  of  whether 
the  certificate  was  recorded  in  issue,  as  well 
as  the  other  allegations  therein.  Tlie  com- 
monwealth having  failed  to  make  out  the 
case,  the  motion  of  the  defendant  to  have 
the  court  Instruct  the  jury  to  find  him  not 
guilty  should  have  been  sustained.  The 
Jury,  on  instructions  given  by  the  court,  and 
supposed  by  the  commonwealtli  to  be  er- 
roneous, but  whidi  we  need  not  discuss, 
found  the  defendant  not  guilty.  Judgment 
affirmed. 


COMMONWBAI/TH  v.  WARRBN,  (two 
cases.) 

(Court  of  Appeals  of  Kentucky.    Sept  7, 1893.) 

FAiiSs  Pretbkses— Obtainimo  Sionatubb  to  Notb 

— ISIDIOTHBNT. 

Oen.  St  c.  29,  art.  13,  S  2,  provides 
that  If  any  one,  by  false  pretenses,  with  inten- 
tion to  commit  a  fraud,  obtain  the  signature 
of  another  to  a  writing,  the  false  making 
whereof  would  be  a  forgery,  he  shall  be  con- 
fined in  the  penitentiary.  Held,  that  an  indict- 
ment charging  that  defendant  obtained  a  sig- 
nature to  a  note  by  falsriy  representing  that 
it  was  a  renewal  of  a  note  on  which  defendant 
was  liable  as  principal,  and  the  person  signing 
it  was  liable  as  surety,  and  that  said  original 
note  was  due,  did  not  charge  an  offense  under 
the  statute,  as  the  gist  of  the  charge  was  that 
defendant  obtained  the  note  by  the  promise 
that  he  would  use  it  in  renewal  of  the  old  note, 
and  a  false  promise  to  do  something  la  not  a 
"pretense,"  within  the  statute. 

Appeals  from  circuit  court,  Marlon  couaty. 
"Not  to  be  officially  reported." 
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William  Warren  was  Indicted  for  obtalnlnjT 
a  signature  to  a  note  by  false  pretenses. 
From  a  Judgment  sustaining  a  demnrrer  to 
tlie  Indictment,  the  commonwealtb  appeals. 
Affirmed. 

Wm.  J.  Hendrlck,  for  the  Commonwealth. 
W.  J.  Lisle  and  John  D.  Fogle,  for  appellee. 

HAZELRIQG,  J.  The  snffldency  of  the 
following  indictment  is  in  question  on  this 
appeal:  "The  grand  Jury  of  the  county  of 
Marlon,  in  the  name  and  by  the  authority 
of  the  commonwealth  of  Kentucky,  acctises 
Wm.  Warren  of  the  crime  of  obtaining  the 
signature  of  another  to  a  writing,  the  false 
making  whereof  would  be  a  forgery,  by 
false  pretenses,  with  the  intent  to  commit 
a  fraud,  committed  in  manner  and  form  as 
follows,  to  wit:  The  said  Wm.  Warren,  In 
the  said  .county  of  Marion,  mi  the  9th  day 
of  July,  A.  D.  1890,  and  before  the  finding 
of  the  Indictment  herein,  did  falsely  pretend 
to  A.  Lee  that  two  notes,  to  wit,  negotiable 
promissory  notes,  promising  to  pay  to  the 
Marlon  National  Bank  of  Lebanon,  Ky.,  at 
the  said  bank,  $350  each,  and  executed  by 
said  Wm.  Warren  as  principal  and  the  said 
A.  Lee  as  security,  were  then  due,  and  the 
said  Wm.  Warren  did  then  present  to  the 
said  A.  Lee  another  negotiable  promissory 
note,  payable  to  the  said  Marion  National 
Bank  in  Lebanon,  Ky.,  dated  9th  day  of 
July,  1890,  and  due  In  four  months  there- 
after, for  1700,  which  said  note  was  all 
drawn  up  in  due  form,  and  signed  by  the 
said  Wm.  Warren,  and  the  said  Wm.  War- 
ren did  then  and  there  falsely  represent  and 
pretend  to  the  said  A.  Lee  that  the  said  note 
so  drawn  up  and  signed  by  the  said  Wm. 
Warren  was  a  renewal  of  the  former  notes 
aforesaid,  and,  by  said  false  and  fraudulent 
representations  so  made,  did  obtain  the  sig- 
nature of  the  said  A.  Lee  as  security  to  said 
note  Said  first  notes  were  not  then  due 
when  said  representations  were  so  made, 
and  sold  second  promissory  note  was  not  a 
renewal  note  for  said  first  two  notes,  and 
was  not  80  used,  but  was  made  and  pre- 
pared by  the  said  Wm.  Warren,  and  at  his 
Instance,  to  satisfy  other  notes  which  he 
owed  said  bank,  and  which  he  did  so  satisfy 
by  exchanging  said  $700  for  two  other 
notes  which  he  owed,  and  upon  which  A. 
Lee  was  not  bound,  and  said  false  repre- 
sentations were  made  by  the  said  Wm.  War- 
ren with  the  Intention  to  commit  a  fraud 
as  aforesaid,  and  said  second  note  and  the  sig- 
nature of  A.  Lee  were  writings,  the  false 
making  whereof  would  hare  been  a  forgery, 
and  said  false  representations  were  feloni- 
ously made,  and  the  said  A.  Lee,  as  security, 
and  Wm.  Warren,  as  principal,  at  the  time 
said  false  representations  were  made,  did 
owe  said  bank  two  notes  for  $350  each,  all 
of  which  was  contrary  to  the  form  of  the 
statute,"  etc.    A  demurrer  to  the  indictment 


filed  by  the  appellee,  Warren,  was  sustained 
by  the  circuit  coiul,  and  the  commonwealth 
has  appealed,  insisting  that  the  indictment 
is  a  good  one,  imder  sectloa  2,  art  13,  c.  29. 
Gen.  St,  which  la  aa  follows:  "If  any  per- 
son by  any  false  pretense,  statement,  or 
token,  with  Intention  to  commit  a  frand,  ob- 
tain from  another  money,  pr<^>erty  or  other 
thing  which  may  be  the  subject  of  lazxseny, 
or  if  he  obtain  by  any  false  pretense,  state- 
ment or  t(Aen,  with  like  intention,  the  sig- 
nature of  another  to  a  writing,  the  false 
making  whereof  would  be  forgery,  he  shall 
be  confined  in  the  penitentiary  not  less 
than  one  nor  more  than  five  years." 

Obylotisly,  the  false  pretenses  or  represoi- 
tatlons  attempted  to  be  charged  against  the 
appellee  are  that  the  notes  for  $350  each 
were  dn%  when  they  were  not  due;  and 
that  the  note  for  $700,  when  presented  to 
Lee  for  his  sigrnature,  was  a  renewal  of  the 
smaller  notes,  when  It  was  In  fact  after- 
wards used  otherwise.  Now,  it  is  dear  that 
Lee  was  not  induced  to  sign  the  alleged  re- 
newal note  upon  the  mere  representation 
that  Uie  other  notes  had  matured.  If  the 
representation  had  been  that  they  would  fall 
due  on  the  next  day,  the  same  necessity 
would  have  existed  for  Lee's  signature  to  the 
alleged  renewal  note.  The  statement  as  to 
the  maturity  of  the  paper  was  not  a  moving 
or  controlling  cause  or  Inducement  in  obtain- 
ing the  signature.  It  is,  in  fact,  not  so 
alleged  In  the  indictment  It  is  apparent 
that  the  appellee  obtained  the  signature  of 
his  friend  to  the  new  note  by  the  promise 
that  it  would  be  used  in  renewal  of  the  old 
ones,  upon  which  he  was  bound  at  the  bank. 
The  language  of  the  pretense,  as  laid  In  tlio 
indictment,  that  the  note  "was  a  renewal  of 
the  former  notes,"  can  Intdllgently  mean 
nothing  else  than  that  it  was  Intoided  to  be 
used  as  such  renewal  note.  Of  course,  a 
note  cannot  be  a  renewal  of  another  note 
until  it  is  signed  by  the  obligor,  and  dellr- 
ered  to  the  obligee,  and  by  him  accepted 
as  such  renewal.  The  plain  meaning  of  tpe 
charge  In  the  indictment  is  that,  after  Lee 
should  sign  it,  the  note  was  to  be  delivered 
in  renewal  of  the  old  notes,  but  that  the 
appellee  violated  his  promise,  and  used  it 
otherwise.  Tbia  is  not  a  violation  of  the 
statute,  as  has  been  repeatedly  held  by  this 
court  "It  is  essential  to  a  conviction  for 
obtaining  property  or  money  under  false 
pretenses  to  allege  and  prove  that  the  pre- 
tense was  a  statement  ot  some  pretended 
past  occurrence  or  existing  fact,  made  for 
the  purpose  of  inducing  the  t>arty  injured  to 
part  with  his  property.  No  statement  or 
representation  of  anything  to  take  place  In 
futiu«  is  a  'pretense,'  in  the  meaning  of  the 
statute,  whether  it  be  in  the  form  of  a  prom- 
ise or  not"  Glackan  ▼.  Com.,  3  Mete.  (Ky.) 
283.  The  Judgment  sustaining  the  appel- 
lee's demurrer,  and  diBraissIng  the  Indict- 
ment, is  therefore  affirmed. 
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WILCOXBN  T.  COMMONWEALTH. 

(Oonrt  of  Appeals  of  Eentncky.    Sept.  7, 1893.)° 

MuBDER — Sblv-Dkfexsb — Ihstruotior. 

1.  It  appeared  that  from  the  beginning  of 
the  trouble  between  defendant  and  deceased 
ontfl  they  were  left  alone,  jost  before  the  kill- 
ing, the  latter  was  the  aggresaor;  that  defend- 
ant stated  that  deceased  tried  to  kill  him,  and 
he  had  cnt  him  with  bis  pocketknife;  that  de- 
ceased was  stabbed  in  his  left  breast,  and, 
wben  found,  his  pistol  was  lying  near  him. 
There  was  evidence  that  deceased  was  quar- 
relsome, and  habitually  carried  a  pistol,  and 
that  defendant's  reputation  was  good.  BM, 
that  it  was  error  to  modify  the  usuaJ  charge  as 
to  oelf-defense  by  adding:  Unless  the  jury  be- 
lieve from  the  eridence  that  "defendant  brought 
on"  the  trouble,  in  which  event  he  cannot  avail 
himself  of  the  plea  of  self-defense,  unless  he 
had  "withdrawn  from  the  difficulty  prior  to  the 
stabbing," — since  there  wa«  no  evidence  to  au- 
thorize it. 

2.  Such  instruction  is  objectionable  in  that 
it  ignores  the  important  questions  as  to  the 
manner  of  bringing  on  the  difficulty,  and  de- 
fendant's intent. 

Appeal  from  circuit  court,  Baxr^i  county. 
"Not  to  l)e  officially  reported." 
John  Wllcoxcn  waa  convicted  of  murder, 
and  appeals.     Reversed. 

Lewis  McQuown,  for  appellant.     Wm.  J. 
Hendrlck,  for  the  Commonwealth. 

UAZELRIOO,  J.     The  appellant,  a  negro, 
1^   his    cabin.    In    Hart   county,    to   go    to 
Young's  store,  a  few  miles  distant,  to  get 
some  medicine  for  bis  sick  child.    One  Forbls, 
a  colored  friend,  fell  in  with  him;  and  tbey 
went  t^  the  house  of  oae  William  Butler, 
another  n^^,  wbidi  was  dose  by  the  road 
leading  to -the  store,  where  Forbls  and  Butler 
oonsommated   a  honse  swap.     After  appel- 
lant and  Forbls  had  left  the  house,  Butler 
followed,  and,  coming  up  to  them,  told  ap- 
pellant that  he  wanted  him  to  take  a  certain 
woman— a    white    prostitute— to    keep    for 
him  at  his  house.     Aflser  some  discussion, 
appellant  refused,  upon  whlcb  Butler  became 
angry,   drew  his  pistol,   and   insisted   that 
nnleas  appellant  would  agree  to  take  the 
woman   he  would  kill  him.     Forbls   lnt^> 
fered,  quieted  the  difficulty,  and  the  party 
proceeded  towards  the  store.    Twice  after 
this,  as  fbey  went  along,  Butler  drew  his 
pistol,  and  tried  to  make  appeOant  agree 
to  keep  the  prostitute   for  him.    He   was 
quieted  Iqr  Fort>la     At  length  Spencer  But- 
ler, the  son  at  William,  Joined   the  three; 
and  about  this  time  William  told  Forbls  and 
his  son  to  go  on,  that  he  had  gone  as  far  on 
that  road  as  he  was  going,  and  that  he  had 
a  settlement  to  make  with  appellant     Forbls 
and  £^)encer  walked  on,  and  In  a  short  while 
hearl  a  call  of  distress  from   Butler,   ac- 
oordlng  to  tlie  testimony  of  Spencer,   and 
tnat  ai»pdlaiit,  aoooiding  to  the  statement 
o(  FWbift,     Spencer  went  bade,  and,  not  see- 
iBK  his  faflier,  siqtpoKd  he  had  gone  home. 
He  ihen  went  off  to  a  dance.    Appellant  ran 
19  to  Focbis,  ta»a  Urn  that  Butler  had  tried 
to  km  Um,  and,  urtng  bis  pocketknife,  (a 


small  Barlow,)  be  had  cut  blm,  but  did  not 
know  how  badly.  They  then  went  to  the 
house  of  a  neighbor,  got  them  to  go  with 
them,  with  lights,  and  found  Butler,  dead, 
some  20  feet  from  where  the  struggle  took 
place,  as  pointed  out  by  appellant  He  was 
cut  on  the  wrist  of  the  right  arm.  A  stab 
was  found  over  the  left  breast  which  was 
supposed  to  hare  penetrated  the  heart  The 
pistol  of  the  dead  man  was  found  near 
by.  Appellant  surrendered  himself  to  the 
authorities;  was  subsequently  tried,  and  con- 
victed. His  sentence  was  for  15  years,  and 
he  has  appealed.  The  prindpal  error  of 
which  he  complains  is  in  the  modification  of 
Instmctioa  No.  4,  depriving  him,  as  he  con- 
tends, of  the  tight  of  sdf-defoise.  Appended 
to  the  usual  instruction  on  that  subject  is 
this  language:  "Unless  the  jury  shall  further 
believe  from  the  evidence,  to  the  exclusion 
(tf  a  reasonable  doubt  that  defendant  brou^t 
on  the  difficulty  in  which  Butler  was 
stabbed,  In  which  event  the  defendant  can- 
not avail  himself  of  the  plea  of  self-defense 
and  apparent  necessity,  unless  the  jiury  shall 
believe,  from  the  evidence,  defendant  had 
withdrawn  from  the  difficulty  prior  to  the 
stabbing."  We  are  of  oplnl4Mi  that  this 
modification  should  not  have  been  given. 
First  there  is  no  testimony  to  authorize  it 
From  the  beginning  at  the  trouble  until  the 
combatants  were  left  alone,  the  deceased 
was  the  aggressor.  Moreover,  it  was  in 
proof  that  he  waa  a  vindictive^  quarrdsome, 
dissipated  negro,  and  habitually  carried  'a 
pistol.  Appdlant's  reputatl(»i  was  shown  to 
be  good.  No  one  saw  the  final  combat  and 
there  is  not  the  slightest  proof  on  which 
to  base  such  an  instruction.  See  Hamlin  v. 
Com.,  (Ky.)  12  S.  W.  Rep.  146,  and  Martin 
V.  C!om.,  (Ky.)  19  S.  W.  Rep.  580.  In  the 
second  place,  the  form  of  the  instruction  is 
objectionable.  "The  term  'brought  about'  a 
meeting  is  of  too  g^ieral  a  diaracter,  how- 
ever, for  use  in  an  Instruction  to  a  jury, 
where  life  or  liberty  is  Involved."  Crane  v. 
Com.,  (Ky.)  13  S.  W.  Rep.  1079.  Neither 
the  manner  of  bringing  on  the  dlfficully, 
nor  the  intent  of  the  accused,  are  supposed 
to  be  material  by  the  court  in  this  instruc- 
tion. Both  are  vitally  Important  Allen  v. 
Com.,  86  Ky.  642,  6  S.  W.  Rep.  645.  Judg- 
ment reversed,  and  cause  remanded  for  a 
new  trial  upon  prlndples  consistent  with  this 
opinion. 


COMMONWEALTH  v.  HIDE. 
(Court  of  Appeals  of  Kentucky.    Sept  9, 1893.) 
FoKOBBT— What  CousTiTTTas- Evidbhcb— Qubs- 

TION  FOB  JUBT. 

1.  Where  the  figure  3  is  wrongfully  insert- 
ed between  the  dollar  mark  and  the  figures  70 
in  the  upper  margin  of  a  check,  thus  making 
it  appear  to  be  a  check  for  $3.70,  instead  of  70 
cents,  it  is  forgery,  though  the  amount  was 
written  "Seventy  cts."  in  the  body  of  the 
dieck,  and  was  unaltered. 

2.  Where,  on  a  trial  for  forging  such 
check,  there  waa  no  evidence  that  any  person 
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ftzc^t  defendant  had  posaessian  of  it  from  the 
time  of  its  execntion  until  he  received  tlie  mon- 
ey on  it,  it  was  error  to  direct  an  acqatttal. 

Appeal  from  circuit  court,  Allen  county. 

"To  be  offldilly  reported." 

Will  lOde  was  acquitted  of  tbe  crime  of 
forgery,  and  the  commontvealth  appeals.  Re- 
versed. 

Wm.  J.  Hendilck,  for  the  Oommonweattb. 

HAZELRIGO,  3.  The  appellee,  under  an 
ludlctmetft  for  forgery,  vroB,  upon  trial, 
found  "not  guilty"  Xv  the  Jury,  under  a  per^ 
emptoiy  tnsttmctloB  from  the  ooort,  and  the 
commonwealtti  has  aiH>ealed.  The  indict- 
ment cbaiges  titat  the  defendant  oommitted 
tlte  crime  named  by  feloniously  and  corrupt- 
ly writing  the  flgnre  3  jost  after  the  dollar 
mark,  and  liefore  the  figures  70,  on  tbe  face 
of  »  checli^  drawn  in  hts  faror  by  one  J.  S. 
Morehead  on  P.  J.  Potter  Sc  Oo.,  bankers, 
wltib  intent  to  defraud,  etc.,  Uius  making  the 
check  one  for  $3.70,  when  it  was  in  fact  one 
for  only  70  centa  The  proof  disclosed  tiiat 
Morebead  gave  Hide  a  (^eck  for  70  cents, 
writing  the  figures  thns,  $  to,  near  the  top 
of  the  check,  towards  its  light  hand  margin. 

The  line  below  read:    " .    Seventy  cts. 

TO    Dollars."    aiortly  after  the 

date  of  the  check.  Hide  presented  M  to  the 
deifc  of  W'ado  &  Co.,  merdiants,  and  asked 
to  be  given  two  dollars  in  cadi,  and  balance 
in  goods.  The  check  was  unchanged,  save 
tbe  flgnre  3  stood  between  the  dollar  mark 
and  the  figures  to.  Without  observing  tbe 
writing  dos^,  Che  clerk  made  tbe  exchange, 
and  tliereofter,  upon  discovering  the  mistake, 
had  the  accused  arrested,  and  put  on  trial, 
as  named,  dearly,  the  witting  was  a  for- 
gery, and  the  indlctanemt,  in  apt  terms, 
diarged  the  defoidant  with  the  crime.  It 
is  certainly  not  necessary  that  the  whole  In- 
strument should  bo  made  false  or  fictitious. 
Maldng  an  alteration  or  erasure  In  any  mate- 
rial part  of  a  true  instrument,  whereby  an- 
other may  be  defrauded,  is  a  forgery.  TWs 
check,  in  a  material— and  we  may  say  a 
prominent— port,  was  alteicd;  and  It  does 
not  matter  that  the  words  "Seventy  cts." 
remained  as  written,  or  that  by  close  ob- 
servBtion  tlie  merchant  could  have  detected 
the  forgeiy,  and  prevented  the  consummation 
of  the  fraud. 

While,  therefore,  tbe  alteration  of  the  dieck 
must  be  held  to  have  been  a  forgery,  the 
question  yet  recurs  whether  the  proof  Is  suf- 
ficient to  show  that  the  accused  made  that  al- 
teration, or,  In  other  words,  conunltted  tbe  for- 
gery. That  be  uttered  the  forged  inatru- 
nient  is  imcontradlcted,  but  for  tlia't  he  was 
not  on  trial.  There  is  no  proof  directly 
showing  that  he  inserted  the  figure  tn  ques- 
tion, bat  no  one  else  is  implicated  or  inter- 
ested. He  alone  got  the  l)eneflt  of  the 
change  made,  or  had  poeseesion  of  the  writ- 
ing, so  far  as  the  proof  sliowB,  from  the  time 
of  its  execution  by  Morehead  untS  its  de- 
Urery  to  tbe  clerk  la  Its  altered  condition. 


It  seems  to  us  that  the  Jury  could  have 
readily  conclttded,  l}ey(md  any  reasonable 
doubt,  that  the  prisoner  was  guUty.  Tha 
case  diould  have  been  submitted  to  It  Quite 
rarely  can  the  very  act  of  falsifying  a  writ 
ing  be  shown,  and  to  require  the  state  to 
show  more  tlmn  it  has  in  this  case  would 
furnish  a  too  convenient  loo{du>le  tor  tbe  es- 
cape of  the  guilty,  and  result  in  the  frequ^it 
failure  of  Justice.  A  like  conduaicm  was 
reached  by  the  court  upon  a  similar  state 
of  case  in  Mitdidl  v.  State,  64  Ga.  448,  which 
is  ordered  to  be  certified  as  the  law  of  the 
case. 


STATE  ex  rel.  KLOTZ  v.  ROSS,  Judge,  et  aL 
(Supreme  Court  of  HiisonrL     Jane  27,  1883.) 

BrZOIAI.  JUDOB— POWEKS  i.SD   DdIIBS — JODOIfENT 
— COLLATEBiLL  ATTACK. 

1.  Under  Rev.  SL  1889,  i  3328,  giving  the 
special  judee  elected  by  members  of  the  bar, 
in  case  of  the  absence  or  disqualification  of  the 
regalar  judge,  all  the  powers  of  the  circnit 
judge,  he  is  under  no  duty  or  obliestioo  to  the 
regular  judge;  and  the  fact  that  he  adjourned 
the  court  before  the  arrival  of  the  reiguiar 
judge,  in  yiolation  of  a  promise  made  to  the 
latter,  does  not  affect  the  regularity  of  luch 
action. 

2.  An  ordo'  of  a  special  jndge,  vacating  an 
order  previously  made  by  the  regular  judge  ap- 
pointing a  receiver  for  a  corporation,  cannot  be 
attacked  on  the  ground  of  such  judge's  rela- 
tiODship  to  an  interested  party,  in  a  mandamus 
proceeding  by  the  pwaon  whose  appointment  is 
BO  revoked  to  procure  the  deliveiy  to  him  of  the 
corporate  property  by  a  receiver  appointed  by 
another  court. 

3.  Nor  can  snch  order  be  attacked  in  such 
collateral  proceeding  as  having  been  fnodulent- 
ly  issued.     Sherwood,  J.,  dissenting. 

4.  After  court  has  been  adjourned  untD  the 
next  regular  term  by  a  special  judge,  the  regu- 
lar judge  has  no  power  to  reopen  it 

In  banc. 

Mandamus  on  the  relation  of  EH  Kloti 
against  Alexander  Ross,  Judge,  and  others. 
Wilt  dismissed. 

Alex  G.  Cocbrane  and  H.  S.  Priest,  for  re- 
lator. J.  W.  Noble,  G.  D.  Reynolds,  and  M. 
R.  Smith,  for  reepondmts. 

OANTT,  J.  Tbia  is  an  original  proceeding 
in  this  court  to  obtain  a  peremptory  writ  of 
mandamus,  commanding  the  above-named 
respondents  to  deliver  to  the  relator,  EU 
KlotE,  all  and  singular  tbe  railway  property, 
effects,  and  credits  of  the  St  Louis,  Cape 
Girardeau  &  Ft  Smitb  Railway,  a  railroad 
organised  under  the  laws  of  this  state,  and 
running  from  tbe  city  of  Cape  Girardeau 
westward  to  a  point  in  Garter  county.  Ha, 
about  100  miles  in  Icsigth.  Upon  an  ap- 
plication filed  in  this  ooort  on  March  16, 
1893,  an  alternative  writ  issued  to  the  re- 
spondents to  show  cause,  on  Mardi  2ti,  1893, 
why  a  peremptory  writ  should  not  issue. 
The  alternative  writ  was  duly  served,  and 
return  made  on  the  25tb  of  March,  and 
leave  taken  by  both  rides  to  take  evidence. 
John  W.  Dryden,  Esq.,  at  tbe  Bt  Louis  bar. 


Digitized  by 


Google 


Mo.) 


STATE  c.  ROSS. 


197 


was  app(Aited  a  apeeial  eacamln«:  to  take 
tb/e  proof  and  report  to  tUa  court  on  May 
2d.  llUs  waa  done,  aad  on  the  2d  day  at 
May  the  evidence  waa  sabmltted,  and  a.rga- 
ntHit  heard,  and  leare  taken  to  fllo  hriefa. 
The  altematiTe  writ  allegea  the  Incorpora- 
tion and  extent  of  the  said  railway ;  that  Lionis 
Houck  was  and  la  Its  presidoit  and  general 
manager,  and  the  owner  of  a  majority  of  Its 
stock;  that  Alexander  Ross  Is  the  }ad£re  of 
the  Oape  Girardeau  coort  of  common  pleas; 
and  that  said  court  is  a  court  of  limited  Jo- 
itedictlon,  created  by  an  act  of  the  legtala- 
tnre,  approved  Fehmary  22,  1851,  (Acts 
1850-51,   p.  201,)  and  an  amendatory  act, 

\  approved  Febroary  17,  1853,  (Acts  1852-63, 
p.  80.)  It  then  avers  that  EU  Klots  was  ap- 
pointed receiyer  of  said  railway  on  the  M 
day  of  March,  180S,  by  the  Honorable  John 
G.  Wear,  Judge  of  the  drcnlt  court  of  Stod- 
dard county.  Mo.,  In  vacation.  In  a  certain 
cause  wherein  E.  G.  Merriam  Is  plaintiff  and 
the  said  railway  company,  Leo  Doyle,  tms- 
tee,  and  the  Mercantile  Tmst  Company,  are 
defendants,  then  pending  In  said  Stoddaid 
county  circuit  court,  and  retumaWe  to  the 
fall  tierm  thereof,  for  the  year  1893;  that 
afterwards  said  provisional  appointment, 
made  in  vacation  as  aforesaid,  was  duly  con- 
Brmed  by  the  circuit  court  of  Stoddard  eoonty 
on  March  13, 1803;  that,  in  pursuance  of  said 
appointment,  the  relator  duly  quaiifled  as 
snch  receiver  by  taking  tlie  oath  and  filing 
his  bond  as  such;  that  be  demanded  of  said 
Louis  Honck,  the  president  of  said  railway, 
the  possession  thereof,  but  said  Houck  re- 
fused to  ddlver  the  same,  claiming  that  he 
had  been  duly  appointed  receiver  himself  on 
the  4th  day  of  Mardi,  1883,  by  Hihl  Alex- 
ander Ross,  ludge  of  the  Gape  Girardean 
court  of  common  pleas.  In  a  suit  in  said 
court  wherein  said  railway  company  was' 
plaintiff  and  Leo  Doyle,  Edward  Hidden, 
and  the  Mercantile  Trust  Company  of  New 
Tork  are  defendants;  that  he  had  qualified 
under  said  appointment,  and  liad  taken  pos- 
session of  said  rdllway  by  virtue  thereof.  It  Is 
then  averred  tliat  relator  appeared  in  said 
Cape  Girardeau  court  of  common  pleas,  and 
exltibiteU  to  Judge  Ross  a  copy  of  his  appoint- 
ment by  the  circuit  court  of  Stoddard  coun- 
ty, and  suggested  that  Judge  Ross  liad  no 
jurisdiction  to  appoint  said  Houck  because 
of  the  prior  proceedings  in  the  circuit  court 
of  Stoddard  county,  and  because  said  CMn- 
mon  pleas  court  had  no  Jurisdiction  over 
equity  cases,  especially  oath  a  case  as  Is  set 
forth  in  the  bill  filed  by  said  railway  com- 
pany against  said  Leo  Doyle  et  al..  In  which 
said  Houck  was  ai)polntcd  receiver,  tbe 
said  bill  is  copied  in  fuH  in  the  writ,  and  it 
is  unnecessary  to  repeat  it  here.  It  then  ap- 
pears that  Judge  Roes  declined  to  take  any 
action  at  the  time,  Imt,  in  vacation,  contin- 
ued the  heating  tlU  the  May  term  of  his 
court,  to  which  relator  excepted  at  the  time. 
It  then  avers  that  the  petition  in  the  Cape 
Glratdean  court  of  common  pleas  docs  not 


state  facts  sufficient  to  fionstftnte  a  cause  of 
action.  The  writ  th«i  avers  that  relator  is 
tiiuB  unable  to  obtain  possession  of  said  rail- 
way, and  prays  tliis  court  to  command  the 
respondents  to  show  cause  why  they  shoiold 
not  be  directed  by  this  court  to  turn  over 
said  property  to  him. 

Return  by  respondents:  The  rettnms  of 
the  railroad  company  and  other  respondents 
aver  tliat  the  order  of  Stoddard  circuit  court 
appointing  relator,  Klotz,  receiver,  was  an- 
nulled on  March  13,  1893,  by  that  court; 
that  he  never  luid  possession  <^  tlie  railroad, 
but  that  Honck,  receiver,  always  has  had 
since  his  appointment  and  qualification; 
that  the  common  pleas  had  and  lias  juris- 
diction; that  its  Judge,  the  respondent  Ross, 
has  so  adjudged,  and  In  his  orders  and  pro- 
ceedings under  tfa«  blU  named  had  acted 
Judicially,  and  Is  proceeding  in  due  course 
to  hear  and  determine  the  same  and  all 
questioos  in  relation  thereto,  as  the  same 
may  arise;  that  Bloti,  pretending  to  be  a 
receiver,  appeared  in  this  common  pleas 
court  on  that  proceeding,  and  filed  a  petition 
for  possession,  which  was  ordered  filed  and 
continued  to  the  May  term,  1893,  and  is 
there  now  pending.  Thi»  return  also  sets 
fortii  as  a  separate  defense  that  the  mort- 
gages under  wUcii  Merriam  claims  to  hold 
the  bonds,  the  coupons  of  wWch  are  not 
paid,  and  because  whereof  he  begins  suit, 
cover  only  25  miles  of  this  whole  road,  of 
which  it  has  been  attempted  to  give  Klotz 
as  recelvsr  ponaenplon,  which  road  Is  100 
miles  long;  that  of  the  25  miles  covered 
only  6  are  In  Stoddard  county;  and  the 
bill  seeks,  not  a  foreclosure,  but  that  the 
road  may  be  sequesteared  for  payment  of 
interest  heretofore  accrued  and  that  may 
hereafter  accrue,  and  a  receiver  appointed 
to  take  possession  and  oi»erate  the  railroad 
as  a  unit,  and  for  general  relief.  This  por- 
tion of  the  return  also  states  the  provisions 
of  each  of  these  mortgages  to  the  efTect  that 
the  bonds  do  not  mature  until  1901,  but 
that.  If  Interest  was  not  paid,  the  trustee 
therein,  Leo  Doyle,  tftiould,  on  demand  of 
holders  of  not  lees  than  one-fourth  of  out- 
standing bonds  thereunder,  take  possession 
of  the  road  as  far  as  covered  by  the  mort- 
gage, and  operate  the  some  for  bondholders; 
and  that  it  was  in  said  mortgages  expree^y 
provided  that  nothing  therein  could  be  con- 
strued to  affect  or  put  any  burden  or  liabil- 
ity on  the  right  of  way,  Ibridges,  property, 
or  lands  acquired  or  to  be  acquired  on  or 
along  (In  the  first  mortgage)  the  Lakevllle 
Division  of  the  road,  extending  from  the 
(Delta)  junction  to  Lakevllle,  or  t>eyond  that 
point,  imd  (In  the  second  mortgage)  on  or 
along  the  roadway  lying  and  being  south- 
west of  Lakevllle,  or  any  donation  or  gift 
made  to  aid  the  road.  And  the  return  avers 
and  claims,  on  the  facts  stnted,  that  an  or- 
der taking  the  whole  road  under  the  circum- 
stances and  contracts  Just  mentioned  Is  In 
violation  of  the  several  constitutions  of  the 
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state  of  Mlasouil  and  of  the  United  States, 
declaring  that  no  person  aball  be  deprived 
of  prt^Mty  without  due  process  of  law, 
which  guaranties  are  r^led  on  and  invoked 
by  respondent  This  return  further  sets 
forth  the  proceedings  on  the  13th  of  March, 
1893,  in  the  Stoddard  circuit  court  In  the 
Merriam  suit,  wh«i  this  respondent,  as  well 
as  Leo  Doyle,  filed  its  motion  to  annul  the 
Older  appointing  Klotz  receiver,  and  for  a 
change  of  venue;  and  that  on  that  day  the 
circuit  court  was  opoi,  and  the  court  then 
and  there,  heaving  fully  considered  the  mat- 
ter, vacated  the  appointment  of  Klotz,  relat- 
or herein;  and  that  the  court  was  then  ad- 
journed to  the  next  term  in  course  by  the 
legal  and  acting  Judge,  who  had  up  to  that 
time  been  holding  the  term;  and  that  the 
pretended  order  confirming  the  appointm^t 
of  Klotz,  set  up  by  relator,  was  illegally 
ent»ed  after  said  adjournment,  and  is  void. 
The  relator's  answer  to  this  return  is 
aimed  at  this  last  averment,  and  sets  forth 
the  original  order  of  March  3,  1893,  of 
Klotz's  appointment,  and  ordering  the  derk 
to  issue  a  summons  and  notice  to  defend- 
ants therein  to  appear  before  the  circuit 
court  at  Bloomfleld  on  March  13th,  and 
show  cause  why  said  order  appointing  Klotz 
receiver  should  not  be  confirmed;  that  the 
railway  company  and  Doyle  did  appear,  and 
filed  moticms  to  vacate  receivership  and  for 
clmnge  of  venue;  that  George  Houck,  pre- 
tending to  exercise  the  functions  of  the  tem- 
porary and  provisional  Judge,  conspired  with 
Louis  Houck  and  his  attorneys  to  frandu- 
leiltly  circumvent  the  confirmation  of  re- 
ceiver Klotz,  knowing  Judge  Wear  was  on 
his  way  to  hold  court  pursuant  to  notice, 
and  convened  court  at  8  o'clock,  and,  al- 
though motions  were  required  to  be  filed 
one  day,  Houck,  J.,  sustained  said  motion, 
and  did  Immediately  pretend  to  adjoum  said 
court,  and  the  conspirators  fled  the  town,  but 
Judge  Wear,  circuit  Judge,  did  convene  said 
court,  and  did,  on  investigation  by  the  min- 
utes, enter  an  order  as  follows:  "Monday, 
March  13,  1893,  the  7th  day  of  Man^  term, 
1893,  court  opened  as  usual,  pursuant  to 
adjoummrait,  the  Hon.  John  Q.  Wear,  Judge 
of  the  circuit  court  of  this  county,  presid- 
ing, pursuant  to  notice  duly  made  to  the 
(derk  and  sheriff  of  this  court  It  appear- 
ing to  the  court  tihat  prior  to  convening  at 
the  usual  hour,  and  pursuant  to  the  afore- 
said notices,  that  one  George  Houck,  as- 
suming to  exercise  the  functions  of  a  Judge 
of  this  court,  had,  at  an  unusual  hour,  and 
with  knowledge  of  the  notices  given  that  I, 
as  Judge  of  said  court,  would  be  present 
and  ojtea  the  court  at  the  usual  hour,  and 
knowing  that  I,  "oa  said  Judge,  was  in  the 
county,  and  on  my  way  to  hold  the  same, 
did  contrive  with  the  attorneys  for  the  St 
Louis,  Cape  Girardeau  &  Fort  Smith  Rail- 
way Company,  and  the  president  of  said 
company,  Louis  Houck,  the  brother  of 
George  Houck,  to  defeat  the  hearing  of  an 


application  for  the  confirmation  of  a  receiver 
heretofore  by  me,  in  vacation,  appointed  in 
the  case  of  E.  G.  Merriam  against  the  said 
St  Louis,  Cape  Girardeau  &  Fort  Smitli 
Railway  Company  et  al.,  due  notice  of  which 
had  been  given  to  be  beard  before  me  on 
this  day;  did  attempt  to  fraudulently  and 
collusively  ctmvene  said  court,  and  to  make 
certain  orders  in  said  cause  at  an  unusual 
hour;  and  did  make  orders  dismissing  the 
receiver  appointed  by  this  court  upon  tlie 
pretended  motion  of  the  defendants  in  said 
cause,  although  the  same  had  not  been  dodc- 
eted,  and  was  not  returnable  untQ  the  De- 
cember tenn  of  this  court  and  other  orders 
therein;  and  did  Immediately  attempt  to  ad- 
journ the  court  It  Is  now  ordered,  in  view 
of  said  fraudulent  purpose  and  want  of  au- 
th(»lty  in  said  Houck  to  hold  this  court 
this  day,  that  all  minutes  heretofore  made 
this  day  by  said  George  Houck,  while  pre- 
tending to  act  as  Judge  of  this  coiut,  be  ex- 
punged and  stricken  from  the  record,  and 
all  proceedings  pretended  to  have  been  made 
in  this  court  by  said  George  Houck,  as  pre- 
tended Judge  on  this  day,  are  also  stricken 
and  expunged  from  the  docket" 

The  respondents  have  replied  to  this  that 
Houck,  J.,  was  elected  tor  the  term  under 
the  statute  in  such  case  at  the  commencement 
of  the  term  legally,  and  had  held  court  from 
day  to  day,  that  would  otherwise  have 
lapsed,  and,  having  on  the  11th  March  ad- 
journed to  the  13th,  at  8  o'clodc  A.  M.,  and 
said  motions  coming  on  to  be  heard  in  due 
courae,  disposed  of  the  same,  by  vacating 
the  receivership  order,  and  continuing  the 
motion  for  diange  of  venue  and  the  cause 
to  the  next  torm;  that  he,  George  Houck, 
was  the  lawful  and  acting  Judge  for  the 
term,  and  Judge  Wear  was  without  authori- 
ty to  act  as  he  pretended  to  act  as  set  forth 
by  relator;  that  there  was  no  conspiracy,  ■ 
and  the  motion  to  vacate  was  sustained,  as 
It  ought  to  have  been,  and  the  record  and 
minutes  are  pleaded  in  support  of  this  re- 
sponse. 

This  statemoit  so  far  covers  substantially 
the  averments  in  pleadings  filed  and  offered 
to  be  filed.  There  is  a  large  volume  of  parol 
testimony  taken  by  the  special  examiner,  and 
filed  in  the  cause,  and  much  documentary 
evidence  filed  on  both  sides.  By  this  evi- 
dence the  following  facts  appear:  On  the  3d 
day  of  March,  1893,  the  suit  of  Merriam  v. 
St  Louis,  Cape  Girardeau  &  Ft  Smith  RaU- 
way  was  filed  hi  the  office  of  the  clerk  of  the 
circuit  court  of  Stoddard  county,  and  almul- 
taneously  the  order  of  Judge  Wear  appoint- 
ing the  relator  receiver.  That  order  oon- 
talna  the  following  provision:  "Twelfth. 
This  order  is  a  provisional  one,  made  by  the 
undeiBigned  Judge  tn  vacation,  and  It  Is 
hereby  ordered  that  the  clerk  of  the  clroait 
court  of  Stoddard  county,  Missouri,  issue  a 
summons  or  notice  to  said  defendants,  re- 
turnable on  Monday,  the  13th  day  of  March, 
1893,  to  appear  at  Bloomfleld.  in  said  Stod- 
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dard  ooimty,  before  the  dicnlt  court  of  said 
ooonty,  and  show  oause,  tf  any  they  have, 
why  the  appointment  of  said  receiver  should 
not  be  0(«flnned.  [Sl^nied]  John  O.  Wear, 
Jnbge  22  CHrcnlt." 

By  the  Btatntea  of  this  state  the  spring 
term  of  the  Stoddaid  county  circuit  court 
was  required  to  oonvHie  on  the  first  Monday 
in  March,  ISOa  l£Lwa  Mo.  (Bz.  Seas.)  1882, 
p.  13.  i  oO.  Said  first  Monday  was  the  6th 
day  of  March,  1883.  The  record  of  that 
court  on  the  first  day  of  said  March  term  be- 
gins with  the  following  convening  order: 
"The  Hon.  John  G.  Wear  not  being  present 
to  hold  this  ooiut,  and  having  failed  to  pro- 
cure another  Judge  to  luM  sold  court,  a 
special  election  was  held  by  the  clerk  of  this 
court,  at  which  the  Hon.  George  Houck  was 
duly  elected  special  Judge,  there  being  more 
than  five  members  of  the  bar  present,  to  wit, 
H.  H.  Bedford,  W.  F.  Ford,  Thomas  C<M>le7, 
O.  Ij.  Keattm,  Ralph  Wammlcfc,  William 
Kitoboi,  and  oth«s,  and  the  Hon.  George 
Houetc,  possessing  all  the  qualifications  of  a 
drcuit  Judge,  took  the  oath  of  office,  and  en- 
tered upon  the  duties  as  such."  Again,  there 
is  no  oontrovetsy  between  counsd  as  to  these 
t&cta. 

The  said  special  Judge  hdd  said  court,  and 
disposed  of  the  business,  from  the  6th  of 
March,  down  to  and  inclndltig  the  morning 
hour  of  March  13,  1883.  The  record  shows 
that  on  M(wday,  6th  of  Mar«di,  he  ad- 
journed court  to  Tuesday,  at  9  o'clock  in  the 
morning.  On  Tuesday  he  adjourned  court 
ontU  8  o'clock  Wednesday  morning.  On 
Wednesday  he  adjourned  court  to  8:30  o'clock 
Tbureday  morning.  On  Thursday  he  ad- 
journed court  to  8  o'clock  Friday  morning. 
Friday  he  adjourned  court  until  8  o'clock 
Saturday  morning.  On  Saturday,  after  trans- 
acting the  business  of  the  court,  he  adjourn- 
ed the  court  until  8  o'clock  Monday  morn- 
ing. On  Monday  morning,  the  record  shows, 
the  court  oonvmed  pursuant  to  adjournment; 
"Hon.  George  Houck,"  Judge,  etc.  On  that 
morning,  among  other  entries,  appear  the 
following: 

"State  T.  Napoleon  Hlckson.  Arraigned. 
Plea  of  guilty  on  count  of  larceny.  Count 
of  burglary  dismissed.  Sentenced  to  the 
penitentiary  for  2  years  at  hard  labor.  Or- 
dered that  sherlfF  convey  him  there  with 
all  convenient  speed." 

"E.  G.  Merrlam  vs.  St  Louis,  Cape  Glrai^ 
dean  &  Ft  S.  By.  Co.  Motion  to  vacate  or- 
der filed." 

"E.  O.  Merrlam  vs.  St  L.,  Cape  G.  &  Ft  S. 
By.  Co.  Separate  motion  of  Leo  Doyle,  trus- 
tee, limiting  his  appearance  in  this  court  for 
the  purpose  of  the  motion,  asking  this  court 
to  vacate  the  ord»  made  by  the  Judge  of 
the  court  In  vacation,  oa  March  3d,  1893, 
appointing  Eli  Klotz  reoeivM:  of  the  St  Louis, 
Cape  Girardeau  and  Fort  Smith  By.  Oa,  for 
the  reasons  filed;  which  motion,  being  sub- 
mitted, taken  up,  and  heard  and  considered. 
Is  In  all  things  sustained,  said  order  Is  va- 
cated, and  hdd  for  naught" 


"B.  Q.  Merrlam  against  St  L.,  Cape  G.  ft 
Ft  S.  By.  Co.  et  aL  Separate  motion  of  the 
St  Louis,  Cape  Girardeau  and  Ft  Smith  By. 
Co.,  limiting  its  appearance  in  this  court  for 
the  purpose  of  this  motion,  asking  this  court 
to  vacate  the  order  made  by  the  Judge  of  this 
court  in  vacation,  on  March  3d,  1883,  ap- 
pointing Eli  Klotz  receiver  of  the  St  Louis, 
Cape  Girardeau  and  Fort  Smith  By.  Co.,  for 
reasons  filed,  which  motion,  being  submitted, 
and  by  the  court  taken  up,  heard,  and  con- 
sidered, la  in  all  things  sustained,  said  order 
is  vacated  and  hdd  for  naught" 

"B;  G.  Merrlam  vs.  Leo  Doyle,  trustee, 
et  aL  Application  for  change  of  venue  filed, 
and  cause  continued." 

"E.  G.  Merrlam  vs.  St  Louis,  Oape  Girar- 
deau and  Ft  Smith  By.  Co.  et  al.  Applica- 
tion for  change  of  venue  filed,  and  cause  con- 
tinued." 

"Ordered  by  the  court  that  all  business 
pending  and  undisposed  of  be,  and  the  same 
is  hereby,  continued  until  the  next  regular 
term  of  this  court,  and  the  court  adjourned 
until  court  In  course." 

"George  Houck,  Special  Judge  for  ManA 
Term,  1883." 

After  the  special  Judge  had  adjourned  the 
court  Judge  Wear  arrived  at  the  county  seat 
that  morning,  and,  finding  that  Judge  Houck 
had  adjourned, 'he  repaired  to  the  courthouse, 
and  caused  the  entry  hereinbefore  copied 
in  full  in  relator's  answer  to  be  spread  on 
the  record,  by  which  he  assumed  to  expunge 
and  set  aside  the  record  made  by  Special 
Judge  Houck.  Two  positions  are  assumed 
by  the  learned  counsel  for  the  relator  as  to 
the  proceedings  on  Monday,  March  13th. 
They  claim,  first,  that  Special  Judge  Houck 
had  no  right  to  adjourn-  the  circuit  court  of 
Stoddard  county  before  Judge  Wear  arrived 
on  the  13th  of  March.  They  base  this  claim 
upcMi  some  kind  of  informal  notice  that  Judge 
Wear  would  be  present  that  morning,  or 
some  promise  on  the  part  of  Mr.  Houck  to 
Judge  Wear  to  hold  the  court  open  until 
Judge  Wear  should  arrive.  It  must  be  borne 
in  mind  that  this  record,  on  its  face,  affirma- 
tively shows  that  the  occasion  had  arisen, 
within  the  contemplation  of  the  laws  of  this 
state,  when  the  bar  of  Stoddard  county  were 
authorized  to  elect  a  special  Judge.  More- 
over, It  clearly  appears  that  the  requisite 
number  of  lawyers  were  present  to  elect 
the  Judge;  that* the  proper  officer,  to  wit 
the  clerk,  held  the  election;  that  the  person 
elected  had  all  the  qualifications  of  a  circuit 
Judge;  that  he  was  elected,  and  took  the 
oath  required  by  law,  and  entered  upon  the 
discharge  of  his  duties  as  Judge.  Can  It  be 
questioned  he  was  now  the  Judge  both  de 
Jure  and  de  facto  of  that  court?  We  think 
not  Nor  do  counsel  deny  this  up  to  Monday 
morning,  the  13th  ot  March;  but  their'  con- 
tention Is  that  at  some  point  of  time  be- 
tweoi  the  adjournment  Saturday  evening 
and  the  convening  of  the  court  Monday 
morning,  this  special  Judge's  commission  ex- 
pired, by  virtue  of  a  contract  express  or  im- 
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^ed  wftfa  Judge  Wear,  and  tliat  all  ttie  acts 
of  the  coort  that  morning  before  Judge 
Wear  arrived  muat  be  by  us  held  for  nanj^ht 
In  this  proceeding,  because  a  vlolatloa  ot  that 
contract,  or  the  result  of  a  fraudulent  coa- 
q>ira(7.  The  position  of  the  learned  coun- 
sel, In  short,  amounts  to  this:  That  a  special 
Judge  Is  under  some  obligation  to  the  regular 
Judge;  is  under  some  kind  of  an  implied 
contract  to  do  Just  what  the  regular  Judge 
Aould  desire,  and  nothing  else.  It  must  be 
erident  upon  consideration  that  no  such  prin- 
ciple has  any  foundatton  in  our  laws  or  the 
principles  underlying  our  form  of  govern- 
ment. The  very  essence  of  the  Judicial  of- 
fice is  that  the  incumbent  thereof  shall  be 
Independent,  and  owe  allegiance  only  to  the 
law  of  the  land.  If  a  regular  Judge,  he 
derives  his  title  by  election  or  executlye 
appointment;  if  a  special  Judge,  under  our 
statute,  to  an  election  by  the  bar  of  the 
court.  When  he  qualifies  by  taking  the  oath 
of  office,  he  must  act  under  a  sense  of  hi^ 
responsibility  to  the  public  alone  and  the 
law  of  the  land.  No  other  security  for  his 
good  conduct  can  be  or  is  exacted.  The  law 
of  this  state,  recognizing  that  a  special  Judge 
is  smnetimes  necessary  for  the  transaction 
of  the  public  business,  has  provided  when 
and  how  he  shall  be  selected.  The  leglsla* 
ture,  we  think,  rightly  considered  that,  if  a 
Judge  at  all,  he  should  be  invested  with  all 
the  authority  necessary  to  command  and  en- 
force that  respect  due  to  the  responsible 
position  of  a  Judge;  hence  It  provided  by 
section  8326,  Rev.  St  1889,  that  "the  per^ 
son  thus  elected  shall,  during  the  period  he 
■hall  act,  have  all  the  powers  and  be  liable 
to  all  the  responsibilities  ot  the  circuit 
Judge." 

Some  discussion  was  had  during  the  argu- 
ment whether  this  election  of  a  special  Judge 
could  be  chos«i  for  a  whole  term,  or  only 
until  Judge  Wear  should  return,  and  whether 
a  special  Judge  could  be  chosen  for  a  whole 
term,  so  as  to  deprive  the  regular  Judge 
of  his  right  to  preside,  should  he  appear  In 
court  and  seek  to  resume  his  duties.  The 
fbcts  of  this  case  do  not  require  us  to  pass 
upon  that  question.  Gfeorge  Houck,  Esq., 
was  elected  because  Judge  Wear  was  absent, 
and  he  did  not  attempt  to  hold  the  court 
at  any  time  when  Judge  Wear  was  present 
That  a  regular  Judge  may  adjourn  his  court 
at  any  time  he  sees  fit,  ancf  that  his  reasons 
therefor  cannot  be  assailed  in  a  collateral 
proceeding,  we  take  it,  needs  no  argument 
or  reason  to  support  This  necessarily  re- 
sults from  the  nature  of  his  office.  If  a  reg- 
ular Judge  might  have  adjourned  the  circuit 
court  of  Stoddard  county  on  Monday,  March 
13th,  at  9  o'clock  in  the  forenoon,  then  Spe- 
cial Judge  Houck  could  do  so.  He  was  the 
Judge  of  that  court,  and  did  adjourn  it,  and 
that  action  terminated  the  March  term,  1893. 
An  agreement  between  Special  Judge  Houck 
and  Judge  Wear  outside  of  the  court  cannot 
be  permitted  to  affect  the  rights  of  suitors 


la  that  eonrt  The  courts  at  record  of  tU» 
state  speak  by  their  records,  and  nich  cor- 
rections as  were  offered  to  be  shown  In  this 
case  are  not  competent  to  affect  the  integri- 
ty of  the  record.  Upon  the  clearest  princi- 
ples of  puUlc  policy,  no  such  proot  is  al- 
lowed to  impeadi  the  verl^  of  the  record 
in  this  collateral  proceeding.  MoUy  ▼. 
Nave,  67  Mo.  540. 

SeciHidly,  it  is  argued  that  George  Houck 
was  incompetent,  by  reason  of  his  relation  to 
IjOuIb  Houck,  to  sit  in  the  determination  of 
the  motlMiB  vacating  the  receiverdiip  of  re- 
lator. Our  statute  (sectlou  8247,  Rev.  St 
1889)  reads:  "No  Judge  of  any  court  of  rec- 
ord who  is  interested  In  any  suit  or  related 
to  eithM?  party,  or  who  shall  have  been 
of  counsel  in  any  proceeding  pending  before 
him,  shall,  without  express  consent  of  the 
parties  thereto,  sit  an  the  trial  or  determina- 
tion thereof."  It  la  not  claimed  by  counsel 
that  George  Houck  had  any  pecuniary  in- 
terest in  the  suit  of  Merrlam  v.  Railway  Co., 
or  that  he  had  been  of  counsel  in  said  suit 
or  that  Louis  Houck  was  a  party  to  said  ac- 
ti<nt.  On  the  face  of  the  record,  he  wa!» 
dearly  not  incompetent  by  virtue  <^  this  stat- 
ute; but  It  is  argued  that,  as  Louis  Hoodc 
was  a  stockliolder  in  the  railroad,  this  dis- 
qualified George  Houck.  The  contentioa  of 
relator  is  that  his  actlcm  is  void.  If  v<4da- 
ble  or  errtmeous  only,  it  does  not  fidi  within 
our  Jurisdiction  in  this  proceeding  to  enters 
tain  It  The  effect  of  a  dIsqualiflcatioD  of 
a  Judge  by  reason  of  relationship  to  ttte 
parties  to  an  action  has  often  been  adjudi- 
cated in  the  courts  of  the  several  states, 
and  the  rule  obtaiidng  in  a  majority  of  the 
states  la  that  such  a  Judgment  Is  voidable 
only,  and  not  absolutely  void.  Bspedally 
is  this  true  in  those  states  which,  like  Mis- 
souri, hare  statutes  permitting  the  parties 
to  waive  an  objection  of  this  charact».  Fow- 
ler y.  Brooks,  64  N.  H.  423,  13  Atl.  Rep. 
417;  Phillips  V.  Byre,  L.  R.  6  Q.  B.  1-22; 
Tra^vick  v.  Trawick,  67  Ala.  271;  Rogers  v. 
Pelker,  77  Qa.  46.  Tlie  position  of  counsel 
for  relator  leads  to  this  conclusion:  they 
would  have  this  court  in  this  mandamus 
proceeding  determine  that  the  record  made  by 
Special  Judge  Houck  is  not  true,  and  that  he 
was  a  usurper  when  he  made  it;  but,  as  he 
was  the  judge  of  that  court  we  know  no 
reason  why  the  record  he  made  should  not 
be  accordwl  the  same  presumption  of  verity 
that  is  universally  shown  to  the  record  made 
by  other  courts  within  their  Jurlsdictlan.  We 
have  therefore  so  held.  Green  v.  Walker, 
99  Mo.  C8,  12  S.  W.  Rep.  858;  State  v.  Gam- 
ble, 108  Mo.  500,  18  S.  W.  Rep.  1111. 

But  it  is  asked,  how  else  can  the  fraudu- 
lent conspiracy  be  shown?  We  answer,  by 
a  direct  proceeding  for  that  purpose.  The 
circuit  court  of  Stoddard  county  has  orig- 
inal Jurisdictlim  to  hear  and  determine 
whether  the  action  of  Special  Judge  Houck 
was  tainted  with  fraud  or  corruption,  bat 
most  clearly  this  court  has  no  Jurisdiction  to 
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detenntaie  that  tact  in  this  collateral  pro- 
eeadiag.  Ttuit  mandaimis  will  not  lie  for 
BUC^  a  purpose,  we  think,  Is  well  settled. 
Dixon  T.  Judge,  etc.,  4  Mo.  286;  State  y. 
Toung,  Si  Mo.  94;  Stat»  v.  Smith,  105  Mo. 
0,  16  S.  W.  Rep.  1052.  Harin^  readied  the 
conclusion  that  the  record  made  hy  Bpecbd 
9«dge  Houck  coold  Bot  be  questioned  by  this 
proceeding  and  In  this  way,  and  that  record 
barlns  ahown  tiiat  the  circuit  court  of  Stod- 
dard coonty  had  adjomned  till  the  regnlar 
September  term.  It  foUowa  that  Ote  action 
of  Jodge  Wear  in  attempting  to  rectmvene 
that  coort,  on  the  day  after  it  had  been  ad- 
journed by  Judge  Houck,  waa  unauthorised, 
and  of  no  btatdtns  effect  npon  anybody.  Bia 
proceedings,  on  their  face,  disclose  tlielr  own 
tnfinsity,  and  the  minutes  ot  the  court,  and 
tbe  adjourning  order,  signed  I^  Spedal 
Judge  Houck,  as  required  by  section  823, 
Bev.  St  1889,  folly  corroborate  the  imdls- 
pnted  fact  that  the  term  had  been  finally 
adjourned  by  the  said  special  Jndge. 

Was  there  any  power  in  Jndge  Wear  to 
reopen  court,  and  hold  it;  nnder  these  dr- 
camstanoes?  We  take  It  that  It  la  Immate- 
rial whether  Jndge  Houck  ought  to  bare 
waited  or  not.  Inasmuch  as  he  did  adjourn 
tbe  term,  could  Jndge  Wear  reopen  the  coort 
again  as  a  part  of  tbe  regular  March  term! 
The  Judicial  power  In  this  state  can  only  be 
exercised  at  the  times  and  places  prescribed 
by  law.  Accordingly,  the  statntea  hare  wltb 
great  partlcnlarlty  specified  tbe  day  on 
whidi  each  court,  whether  drcnlt,  county, 
probate,  or  supreme  conrt,  diall  meet  Out 
of  abundant  cantion.  It  is  provided  that,  If 
the  Jndge  ahall  be  detained,  the  sheriff  may 
adjourn  tiie  court  till  tiie  tiilrd  day,  when, 
tf  the  Judge  Is  still  absent  be  may  adjourn 
to  the  nert  regnlar  term;  and  It  is  provid- 
ed that  the  courts  may,  upon  notice,  call 
fecial  terms;  but  the  wh(rie  scope  of  flie 
Icglalatioa  on  this  subject  as  well  aa  the 
common  law,  is  to  Qie  effect  that  cmly  at 
the  stated  times,  and  at  Hxe  places  qped- 
fied,  can  a  court  lawfully  meet  Ber.  St 
18S9,  S9  324»-325a  Tbe  mere  coming  to- 
gether of  the  Judge  and  tbe  other  offlcers 
of  tbe  court,  unless  at  a  time  fixed  by  law, 
<w  on  a  day  to  which  the  conrt  has  been 
lawfoDy  adjourned,  does  not  constitute  a 
court  under  out  laws.  Preem.  Judgm.  1 121, 
and  cases  dted.  Tbls  is  so  dear  that  we 
doubt  whether  any  court  or  lawyer  ever 
•loestlona  it  Galnaha  t.  Botterfleld,  2  ScanL 
227;  Bmmley  ▼.  States  20  Axk.  77;  State  r. 
Dnnn,  2  Ark.  229;  StOTBll  r.  EmenM»t,  20 
Mol  App.  322.  Again  and  again  this  conrt 
held  that,  after  a  term  doses,  neither  the 
Jndge  nor  the  court  has  any  power  to  change 
a  Judgment  or  entry.  An  adjournment  to 
flie  next  regular  term  concludes  all  further 
action  by  the  oiBcen  at  that  term.  Asfabey 
T.  Glasgow,  7  Ma  320;  HUl  v.  St  Louis,  20 
Mo.  584;  Hatbec  r.  RaUroad  Co,  32  Mo. 
^3;  Van  jyyka  t.  State,  22  Ala.  67.  It  fol^ 
lows  that  the  arerment  Otat  the  dreult  court 


of  Stoddard  connty  confirmed  the  additional 
appointment  of  relator  a*  recdrer  on  Mardi 
13th  is  not  sustained  by  the  record  and  the- 
eTldence.  Connsel,  antldpatlng  this,  asked 
leave  to  amend  thetr  petition  and  writ  by 
averring  that  the  Judge  confirmed  the  ap- 
polntm«it  hut  this  amendment  is  earnestly 
opposed.  In  the  view  we  take  of  the  evi- 
dence, the  amendment  wOl  not  help  r^ator. 
It  is  vety  evident  that  Jndge  Wear  was  not 
attempting  to  exerdse  his  anthorlty  as  a 
Judge  in  vacation,  but  vras  attempting  to 
hold  a  conrt  This  is  his  own  positive  dec- 
laration. As  already  said,  bis  acts  as  a 
conrt  were  already  void,  and  this  proceed- 
ing cannot  now  be  upheld  as  the  act  of  a 
Jndge  In  vacation.  Tbe  respondents  were 
brou^t  Into  coort  to  answer  to  a  record, 
^ntey  tend««d  the  tacne  nnl  tlel  record,  and 
have  sustained  It  The  provMonal  order  of 
March  3,  1883,  having  been  vacated,  and  the 
ordM?  of  March  13th,  by  Jndge  Wear,  con- 
firming It  bdng  void,  the  relator's  title  as 
receiver  was  destroyed,  and  he  had  no  right 
to  demand  and  take  charge  of  said  railroad. 
Having  readied  this  ccmdtudon.  It  becomes 
mraecessary  to  pass  upon  the  other  impor- 
tant questions  discussed  by  connsel,  such  a» 
die  Jurisdiction  of  the  Cape  Girardeau  com- 
mon pleas  court  and  the  conflict  of  Jurisdle- 
tlmi  between  that  court  and  the  Stoddard 
drcnlt  court  A  decision  of  those  qneBtlons 
will  be  deferred  until  a  ease  is  made  call- 
ing fbr  their  determination.  The  peremptory 
writ  Is  d«iled,  and  tbe  proceeding  is  dis- 
missed, at  the  cost  of  the  relator,  indudlng: 
the  compensation  of  the  special  examiner, 
John  W.  Dryden,  Esq.,  and  the  fees  of  tbs 
witnesses,  and  it  is  adjudged  Uiat  respcmd- 
ents  have  execution  therefor.  All  concur, 
except  SHERWOOD,  J.,  who  dlsBenta. 

SHERWOOD,  J.,  (dissenting.)  I  was  m- 
aUe  to  ooncor  in  the  first  opinion  delivered 
in  this  cause,  and  am  equally  unable  to  con- 
cur in  the  present  one,  whldi  differs  in  some 
particulars  from  the  one  then  delivered. 
Owing  to  the  importaiice  of  the  prindples  in- 
volved, I  have  ttiought  it  best  to  give  some 
expression  to  my  views  and  to  the  reasons 
why  I  cannot  agree  to  ^riiat  has  been  said 
In  the  majority  opinion;  and  first  as  to  the 
prtoilty  of  jurisdiction,— -which  coort  acquired 
it? 

That  the  petition  of  Merrlam  was  prior  in 
point  of  time,  as  to  Its  filing,  stands  admit- 
ted, and  it  has  receitly  been  determined  by 
this  conrt  that  a  suit  is  bronght,  within  the 
meaning  of  tbe  statute,  when  ttie  petition  is 
filed.  Lumber  C&  t.  Wright  (Mo.  Sup.)  21 
S.  W.  Rep.  811.  On  the  same  day  of  the 
filing  of  the  petition  in  this  caae^  a  pro- 
visional order  was  made  appointing  relator 
receiver.  This  was  on  the  3d  of  March, 
1893.  Touching  these  qnestloas  of  prloilty, 
a  well-known  text  writer  says:  "These  qnes- 
tlons  have  usually  been  determined  iqmhi 
ptlndplea  of  comity,  and  it  is  now  the  e»- 
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tabllBbed  doctrine  of  botb  the  state  and  fed- 
eral courts  that  that  court,  whether  state  or 
federal,  which  first  acquires  Jurisdiction  of 
the  subject-matter  or  of  the  res,  aud  whldi 
is  put  first  In  motion,  will  retain  Its  control 
to  the  end  of  the  controversy,  and  the  pos- 
session of  Its  receiver  will  not  be  disturbed 
by  the  subsequent  appointment  of  a  receiver 
by  the  other  court  Nor  Is  It  necessary  In 
the  application  In  the  general  doctrine  hwe 
stated  that  the  court,  asserting  Its  exclusive 
control,  by  reason  of  having  beoi  first  to 
take  cognizance  of  the  subject-matter,  should 
be  the  first  to  take  actual  possession  of  the 
property  by  its  receiver."  High,  Rec.  (2d 
Ed.)  §  50.  The  same  view  Is  talcen  In  North 
Carolina.  On  February  10,  1880,  a  bill  was 
filed  for  the  appointment  of  a  receiver,  and 
on  the  same  day  a  preliminary  motion  look- 
ing to  the  appointment  of  a  receiver  and  for 
on  Injimctlon  was  filed.  This  motion,  post- 
poned from  time  to  time,  was  finally  acted 
on  on  the  15th  day  of  June  next  thereafter, 
and  a  receiver  appointed.  Pending  this  ap- 
plication, and  on  March  31,  1880,  Roberts, 
on  alleged  judgment  creditor,  filed  a  bill  in 
another  court  of  that  state,  for  the  like  pur- 
pose of  securing  the  assets  of  the  road  by 
the  appointment  of  a  receiver  for  the  same 
property.  On  the  9th  day  of  April  the  bUl 
last  filed  was  heard,  and  receiver  appointed. 
Thereupon  it  was  claimed  that  the  receiver 
first  appointed  had  the  prior  right  of  pos- 
session of  the  property,  because  of  such  pri- 
ority of  appointment,  but  the  court  said: 
"The  prior  jurisdiction  over  the  subject-mat- 
ter acquired  by  the  present  action,  and  the 
pending  and  undecided  motion  for  an  In- 
junction and  a  receiver,  exclude  the  inter- 
ference of  the  court  In  another,  and  especial- 
ly at  the  Instance  of  one  who  Is  competent 
to  become  the  party  in  the  first,  and  to  ob- 
tain adequate  redress  in  that.  The  author- 
ities are  decisive  on  that  point,  and  the  con- 
flicts and  perplexities  attending  the  prosecu- 
tion of  several  actions  having  the  same  ob- 
ject In  view  are  in  ample  vindication  of  the 
principle."  And  the  appointment  of  the  re- 
ceiver first  appointed  was  held  invalid. 
Young  V.  Rollins,  85  N.  0.  485.  Another 
text  writer.  In  circumstances  like  the  present, 
states  the  prevalent  rule  thus:  "The  gen- 
eral rule  Is  well  understood  to  be  that  the 
court  which  first  takes  cognizance  of  the 
controversy  is  entitled  to  rdtaln  jurisdiction 
until  the  end  of  the  litigation,  and.  Inci- 
dentally, to  take  possession  of  the  subject- 
matter  of  the  controversy,  to  the  exclusion 
of  all  Interference  by  other  coiirts  of  concur- 
rent jurisdiction,  both  in  relation  to  the  dis- 
position of  the  subject-matter  of  the  action, 
commencement  of  suits  against  a  receiver 
without  permission,  and  the  general  control 
and  removal  of  the  receiver.  All  attempts 
to  Interfere  with  the  property  Involved,  with- 
out permission  of  the  court  first  acquiring 
Jurisdiction,  although  done  under  color  of 
legal  process,  may  be  treated  as  a  contempt. 


and  so  punished."  QlnA  A  B.  Rac.  9.  68, 
i  30.  To  the  same  efCect,  see  Beech,  Re& 
(  20,  p.  21. 

In  Maynard  v.  Bond,  67  Mo.  315,  this  prin- 
ciple Is  distinctly  declared,  where  It  is  said: 
"A  receiver  Is  said  to  be  uniformly  regarded 
as  an  officer  of  the  court,  exercising  his  func- 
tions, but  for  the  common  benefit  of  all  par- 
ties in  Interest  He  Is  elsewhere  spoken  of 
as  'the  hand  of  the  court,'  and  the  property 
or  fond  Intrusted  to  his  care  Ui  regarded  as 
In  custodla  legls,  and  his  appointment  is 
in  effect  an  equitable  execution.  High, 
Rec.  }§  1,  2,  and  cases  dted.  In  Steele  r. 
Sturges,  5  Abb.  Pr.  442,  it  is  said:  The 
counsel  for  the  sheriff  only  objects  tliat  he 
was  prior  In  rU^t  to  the  receiver  ttecanse 
his  levy  was  made  before  the  receiver  had 
executed  and  filed  the  bond  to  be  given  by 
him.  When  the  court.  In  such  cases,  ap- 
points a  receiver,  it  Is  because  liie  court  has 
first  adjudged  that  the  property  is  no  longer 
to  be  under  the  control  of  tlie  parties  to  the 
suit,  bat  is  thenceforth  to  be  and  Is  in  tiie 
custody  of  the  court  The  recover  then  be- 
comes merely  an  agent  through  whom  the 
court  acts;  and  whether  he  be  forthwith  ap- 
pointed by  the  court,  as  in  this  case,  or  a 
reference  be  made  to  a  master  or  a  referee 
to  appoint  one,  in  eitiier  case  the  effect  is 
the  same.  The  titte  of  the  receiver  is  oC 
the  date  at  which  It  Is  ordered  tliat  a  receiver 
shall  be  appointed.'  We  incline  to  the  opin- 
ion that  a  receiver's  appctotment  tfiould  date 
from  the  time  the  order  Is  entered.  Regard- 
ing this  view  as  better  sustained  by  reason, 
as  It  certainly  is  by  authority,  we  the  more 
readily  indlne  to  this  view,  because,  If 
upheld,  it  will  greatty  tend  to  prevent  any 
unseemly  confiiet  of  jurisdiction,  and  because, 
further,  the  party  dolming  an  adverse  inter- 
est may  appeal  to  the  court  appointing  the 
receiver  for  leave  to  take  the  necessary  steps 
to  protect  their  Interest"  A  forcible  Ulos- 
tration  of  the  same  principle  Is  foimd  in  the 
case  of  Union  Trust  Oo.  v.  Bodcford,  R.  I. 
&  St  li.  R.  Co.,  6  Hiss.  197.  A  suit  was 
brought  in  the  United  Sftates  circuit  court 
for  Illinois  by  lihe  Union  Trust  Company 
against  the  Rockford,  Rock  Island  &  St 
Louis  Railroad  Company,  in  which,  among 
other  things,  the  appointment  of  a  receiver 
was  asked.  At  the  July  term,  1874,  a  gen- 
eral demurrer  was  Interposed  to  the  bill, 
which  being  sustained,  the  bill  was  dismissed 
the  20th  of  July.  On  the  22d  of  July,  a 
bill  was  filed  in  the  state  court  against  the 
same  defendant,  Mr.  NIckerson,  asking  for  a 
receiver,  and  one  was  accordingly  appointed. 
On  the  24th  of  July,  the  complainant  in  the 
federal  court  asked  to  set  aside  the  judg- 
ment of  dismissal,  with  leave  to  amend  and 
file  a  supplemental  bill,  which  was  granted, 
and  a  receiver  was  subsequMttly  appointed 
by  the  federal  court  The  court  said:  "It 
will  hardly  be  necessary  to  cite  authori.tiea 
to  show  that  it  Is  and  has  long  been  the  set- 
tled rule  of  law  in  all  cases  of  oonflict  ot 
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Jniiadlotfon  that  tbe  oonrt  which  flnt  takes 
-cognizance  of  Ifae  oontroTersy  is  entitled  to 
retain  Jurisdiction  to  the  end  of  the  litiga- 
tion, and  Incidentally  to  take  posseaEdon  of 
or  control  of  the  res,  the  subject-matter  of 
tbe  dispute,  to  the  exclusion  of  all  interfs-ence 
from  other  courts  of  oo-erdinate  jurisdiction. 
Bell  y.  Trust  Co.,  1  Bias.  200;  Rlggs  r.  John- 
son Oo.,  6  WalL  166;  Bill  t.  Railroad  Co., 
2  Biss.  390;  1  Abb.  U.  S.  Pr.  223,  and  cases 
cited.  The  proper  application  of  this  rule 
does  not  reqtdre  tliat  the  court  which  fitst 
takes  jurisdiction  of  the  case  shall  also  first 
take,  by  Ha  officers,  posBession  of  the  thing 
in  ccKitroversy,  If  tangible  and  susceptible 
of  seizure,  for  sudx  a  rule  would  only  lead 
to  unseemly  haste  on  the  part  of  the  officers 
to  get  manual  possession  of  the  property; 
and,  while  -Oie  court  first  a{>pealed  to  was 
investigating  the  rights  of  the  respective  par- 
ties, anotlter  court,  acting  with  more  haste, 
might,  by  a  seizure  of  the  property,  make  the 
first  suit  wholly  unayailing.  To  avoid  such 
«  result,  the  broad  rule  is  laid  down  that  the 
court  first  hirt^ed  will  not  be  interf^ed 
with  by  another  court  while  the  jurisdiction 
is  retained."  In  accordance  with  this  rul- 
ing, the  receiver  appointed  by  the  state 
court  was  displaced.  In  Oaylord  r.  Rail- 
road Co.,  6  Biss.  286,  reported  fully  in  a  note' 
to  section  50  of  High  on  Receivers,  Judge 
Dmmmond,  in  an  elaborate  and  exhaustive 
opinkw,  admirably  discusses  the  question  in 
hand,  and  approvingly  cites  tlie  opinion  In 
6  Bias.  197,  supra.  Again,  in  the  case  of 
Heldritter  v.  OU-Cloth  Co.,  112  U.  S.  29i, 
5  Sup.  Ct  Rep.  133,  Mr.  Justice  Matthews, 
In  delivering  the  opinion  of  the  supreme  ooort 
of  the  United  States,  says:  "The  role  simply 
requires,  as  a  maitter  of  necessity,  and  there- 
fore of  comity,  tliat,  when  the  object  of  the 
action  requires  the  control  and  dominion  of 
the  pnH>erty  involved  in  the  litigation,  that 
court  whicb  first  acquires  possession,  or  that 
dominion  whidi  Is  equivalent,  draws  to  it- 
self tbe  exclusive  rightt  to  dispose  of  it  for 
the  purposes  of  its  jurisdiction."  And  it  Is 
also  said  in  that  case  that  "the  mere  bring- 
ing of  a  suit  In  whicb  the  daim  is  sought 
to  be  enforced  may  by  larw  be  equlvaleoit  to 
seizure,  being  the  open  and  pnbUc  exercise 
of  dominion  over  it  for  the  purposes  of  the 
suit."  In  the  case  of  BosweU's  Lessee  v. 
Otis.  9  How.  336,  (dted  and  approved  in 
Heldritter  v.  OU-aoth  Co.,  112  U.  S.  301, 
S  Sup.  Ct  Rep.  138,)  it  Is  disttnotly  hdd  that 
the  filing  of  a  bill  in  equity,  claiming  spedflc 
property  or  rights  and  equities  in  specific 
property  described  in  the  bill,  gives  the  court 
Jurisdiction  over  such  property  and  suit,  al- 
thou^  there  is  no  attachment,  and  that  such 
«  suit  Is  snbstamtiaUy  a  proceeding  in  rem, 
and  the  property  so  described  Is  witUn  the 
dominion  and  control  of  the  court,  and  its 
Judgment  in  relation  to  such  property,  even 
«pon  constructive  service  process,  is  valid  and 
binding  upon  the  parties  and  the  property. 
The  court  says:    "It  is  immaterial  whether 


the  proceeding  against  the  property  be  by 
an  attachment  or  bill  in  chancery.  A  bill 
for  the  specific  execution  of  a  contract  to 
convey  real  estate  Is  not  strictly  a  proceeding 
in  rem  in  ordinary  oases;  but  when  such 
proceeding  Is  authorized  by  statute,  on  pulv 
licatlon,  without  personal  service  of  process, 
it  is  substantially  of  that  character."  In  Bar- 
ton V.  Barbour,  104  U.  S.  126,  it  was  held 
that  a  suit  without  leave  of  the  court  having 
prior  jurisdiction  did  not  only  subject  the 
plaintiff  to  liability  to  be  attadhed  for  con- 
tempt, but  was  a  jurisdictional  fact;  and  it 
was  there  held  that  the  court  which  sut>se- 
queotly  undertook  to  exercise  control  over 
the  res  Involved  In  the  first  suit  had  no 
jurisdiction  to  entertain  the  second  suit 
Other  authorities  collected  by  the  industry 
of  counsel  for  relator  are  of  tbe  same  Import. 
It  is  unnecessary  to  cite  them.  They  es- 
tablish in  the  clearest  possible  manner  that. 
In  drcnmstances  similar  to  those  In  the  case 
a/t  bar,  the  court  which  first  takes  cogni- 
sance of  the  controversy  acquires,  in  conse- 
quence thereof.  Incidental  control  and  right 
to  the  possession  of  the  res  embraced  with- 
in that  conrtroversy,— a  control  tiiat  no  other 
court  of  co-ordinate  jtulsdictlon  can  trench 
upon,  or  has  the  power  or  authority  in  any 
way  to  interfere  with,  or  to  entertain  any 
proceeding  in  any  manner  affecting  that  con- 
troversy or  res. 

Applying  the  principles  already  announced 
to  tbe  present  case,  no  doubt,  it  would 
seem,  can  be  entertained  but  that  the  Stod- 
dard circuit  court,  tiaving  first  taken  cogni- 
zance of  the  controversy,  could  retain  Its 
Jurisdiction  over  the  res,  to  the  exclusion 
of  every  other  tribunal.  Nor  does  it  matter 
that  notice  of  the  rule  to  show  cause  on  tbe 
13th  of  March  had  not  heea  served  at  the 
time  the  provisional  order  appointing  Klotz 
receiver  was  made.  The  authorities  show 
that  while,  as  a  general  rule,  courts  will 
not  entertain  an  ex  parte  application  until 
notice  be  given  to  parties  interested,  or  a 
rule  to  show  cause,  yet  it  seems  that  courts 
have  jurisdiction  to  make  such  appoint- 
ment without  notice,  etc,  notwithstanding 
It  would  be  erroneous  to  do  so,  unless  in 
very  peculiar  drcumstances.  High,  Rec.  {i 
111,  112,  et  seq.  In  the  present  Instance, 
Judge  Wear  pursued  the  precise  course 
pointed  out  by  the  authorities  when  making 
tbe  provisional  order.  He  made  a  rule  to 
show  cause  returnable  on  the  13th  of 
March.  But  the  fact  that  the  notice  or  rule 
had  not  then  been  served  when  the  provi- 
sional order  was  made  or  filed  does  not 
abate  by  a  single  jot  or  tittle  the  previously 
acquired  jurisdiction  of  the  Stoddard  cir- 
cuit court  Were  the  rule  otherwise,  the 
Jurisdiction  of  the  court  would  depend,  not 
upon  Its  being  the  first  to  take  cognizance 
of  the  cause,  but  upon  the  fleetness  of  the 
officers  employed  to  serve  adverse  or  antag- 
onistic Jurisdiction-seeking  writs.  Besides, 
In  this  case  process  and  the  notice  to  show 
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cause  were  duly  aerred  aa  tbe  defcfndaata 
on  the  Tth  or  8th  of  Mardi,  and  a  notice 
mailed  to  a  nonreiddent  defendant  within 
a  reasonably  prompt  time.  Mcn«  tban  that, 
the  railway  comi>any  is  the  only  one  as  to 
whom  or  through  whom  conflicting  interests 
or  adrerse  rights  are  asserted  or  prior  Jnrls- 
dlction  claimed  to  exist  in  the  common  pleas 
conrt  of  Cape  Girardean  county,  and  in  refer- 
ence to  this  point  it  appears  that,  as  to  Louis 
Houcli,  the  president  of  that  railway  compa- 
ny, he  had  actual  notice  of  the  filing  ot  the 
bin  in  the  Stoddard  circuit  court,  and  the  pap- 
tlcnlars  sent  him  by  his  brother  Cteotge, 
through  two  triegrams  sent  by  the  latter  on 
the  4th  of  March,  and  thereupon  the  bDl 
under  wUcb  Louis  Houck  was  appointed 
was  by  him  Immediately  filed,  and  he  him- 
self appointed  receiver  of  his  own  road,  In 
which  he  owned  the  large  majority  of  the 
stocdc.  Where  actual  notice  is  thus  found 
to  exist,  it  is  as  effeciive  as  though  serrlce 
of  process  had  occurred.  Hecurrlng  to  the 
case  in  6  Biss.  197,  supra,  it  Is  there  said: 
"The  solidtors  of  Nidcerson  had  notice  of 
the  motion  to  amend  in  tihls  court,  and, 
under  tlie  facts  in  this  case,  Niokerson  is 
chargeable  with  notice  of  the  action  of  this 
court  in  the  premises,  and  that  this  court 
had  resumed  jurisdiction  of  the  suit  before 
he  to<*  his  order  appointing  a  receiver. 
Niclccrson  was  not  a  stranger  to  this  suit 
He  had  appeared,  by  his  counsel,  on  the 
argument  of  the  demurrer,  and  resisted  the 
complainant's  siiit,  alQioue^  not  technically 
a  party  to  the  record.  He  wb«  then  charge- 
able with  actual,  as  well  as  constructive, 
notice  that  this  conrt  might,  at  any  time, 
during  the  July  term,  set  aside  Its  Judgment 
on  the  demurrer,  and  proceed  with  the 
case."  On  this  point  an  author  already 
quoted  says:  "It  is  also  a  well  estab- 
lished principle  that,  to  render  a  defend- 
ant or  other  person  liable  by  attachment 
for  oMitempt  In  disturbing  or  Interfering 
with  property  of  which  a  receiver  Is  entitled 
to  possession.  It  is  not  necessary  that  he  be 
officially  apprised  of  the  receiver's  appoint- 
ment, or  even  that  the  formal  order  should 
have  been  actually  drawn,  provided  he  has 
actual  notice  of  the  receivership,  or  of  the 
order  of  conrt  directing  the  appointment. 
Any  actual  knowledge  of  the  granting  of  the 
order  is  sufficient  to  fix  defendant's  T»- 
sponsibllity  for  its  violation,  the  same  prin- 
ciple being  applicable  in  such  cases  as  In 
case  of  the  violation  of  an  Injunction.  Thus, 
where  defendants  have  knowledge  of  the 
granting  of  an  injunction  against  their  dis- 
posal of  certain  property,  and  the  appoint- 
ment of  a  receiver  over  the  property,  ttiey 
are  In  contempt  of  conrt  if  they  dispose  of  It, 
even  tbonj^  the  order  of  the  court  Is  not 
yet  served  upon  them.  And  where  a  de- 
fendant Is  present  In  court  during  the  hear- 
ing of  a  cause,  and  knows  that  an  order 
granting  a  receiver  of  his  estates  has  been 
allowed,  although  the  decree  Itself  has  not 


yet  been  dnwn,  he  la  gnflty  of  a  eontempt 
of  court  If  he  removes  s  portion  ot  the 
property,  and  pats  It  beyond  the  nceirer'B 
possession,  for  the  puriK>se  of  evading  tlie 
decree,  and  he  cannot  Justify  on  the  ground 
that  the  decree  has  not  yet  been  entered." 
High,  Bee.  |  166,  and  notee.  The  same  law 
prevails  as  to  Injunctions.  High,  Juj.  i  17. 
It  seems  clear  from  these  anthorftles  that 
Louis  Houck  was  in  contempt  of  the  Stod- 
dard drcult  court  when  he  filed  his  bill  in 
the  Cape  airardeau  common  pleas  court 
If  so,  how  is  it  possible  for  a  person  to  oc- 
cupy the  anomalous  attitude  of  being  in 
contempt  of  one  court  for  doing  the  very 
same  act  which  confers  priority  on  blm  Im 
another? 

2.  But  the  Cape  Girardeau  coort  of  com- 
mon pleas  had  no  Jurisdiction  to  appoint 
Louis  Houck  receiver  for  the  fnrOier  rea- 
son that  the  petition  filed  for  that  purpose 
states  no  grounds  whatever  for  such  an  ac- 
tion. Nor  could  sndi  a  ground  be  stated  in 
Itoe  drcumstaiices  set  forth.  Subjected  to 
analysis,  the  bill,  after  settbig  out  the 
mortgage  and  floating  Indebtedness,  substan- 
tially alleges:  "(L)  TTiat  the  company  Is  un- 
able to  pay  its  debts;  that  It  has  been  so 
for  many  years;  that  claims  for  unpaid  to- 
terest  amounting  to  two  hundred  and  flfty 
thousand  dollars,  are  now  being  pressed 
against  It  (2)  That  certain  p«w)ns,  with 
small  claims,  to  it  unknown,  are  endeavoring 
to  secure  contnd  of  the  property  of  the 
company  by  expensive  and  usdess  litiga- 
tion. (3)  That  certain  creditors,  to  It  un- 
known, are  about  to  bring  suit  against  the 
petitioner,  and  otherwise  harm  it  and  the 
great  body  of  Its  creditors.  (4)  That  sucb 
suits  will  Impair  the  value  of  the  property, 
and  Injure  the  stockholders  and  creditors 
as  a  body.  (6)  That  the  petitioner  company 
is  willing  to  pay  Its  debts,  and  has  sufll- 
dent  property  to  do  so,  and  wHl  do  so  If 
given  time.  (6)  That  the  purpose  of  soch 
litigation  Is  to  greatly  Injure  and  destroy 
tbe  value  of  the  petitioner's  property." 

Kxoexrt  In  a  suit  pmding,  a  court  of  equity 
baa  no  Jurisdiction  to  appoint  a  receiver. 
Sucb  aa  app<^tment  is  always  aacillaiy  to 
a  blU  pending  between  adverse  parties.'  It 
Is  never  made  on  the  ex  parte  application  of 
an  insolvent  c<»^poratl(»,  calling  up<ni  a 
court  of  equity  to  administer  Its  assets.  A 
court  of  equity  has  no  such  power.  This  is 
abundantly  shown  by  the  anthorities.  Tbua, 
In  Jones  v.  Bank,  (Oolo.  Sup.)  17  Pac.  Rep. 
272,  the  question  was  whether  Trimble,  ap- 
pointed on  the  petition  of  the  debtor,  was  a 
legal  receiver,  or  whether  a  mere  Btrang«r  to 
the  suit  and  having  no  standing  tn  ooort, 
and  therefore  no  right  to  contest  the  validity 
of  certain  attachment  proceedings.  In  paa»' 
Ing  iq>on  the  question  whether  Trimble  toaUt 
any  title  as  receiver  under  the  proceedings 
of  the  bank,  the  oourt  said:  "This  brings  ns 
to  the  examination  of  ttae  propriety  and  le- 
gality of  his  appointment  as  receiver,  and  re> 
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ipOxoi  a  conatnictloii  of  tb»  proTMoaa  of  «ab- 
4lTl8laQB  one  and  three,  mMaa  141,  and  of 
Bection  142,  OItU  Code.  SabdlTl8l<»  one 
proTldea  that  a  recover  may  be  appointed, 
'before  Judgment,  proTlaionally,  on  applica- 
tion of  either  party,  when  ha  eatabliBbea  a 
prima  fade  right  to  the  property,  or  to 
an  interest  in  the  property,  which  is 
the  subject  of  the  action,  and  which  Ib  in 
poeseBsion  of  an  adTerae  party,  and  the  prop- 
erty, or  its  rents  and  profits,  are  in  dangM: 
of  being  lost,  or  materially  Injured  or  im- 
paired;' subdiTlBlon  tliree,  that  a  receiver 
may  be  app<toted  in  socfa  other  cases  as  are 
in  accordance  with  the  practice  of  courts  of 
equity  Jurisdiction.'  Secti<»i  142  prorldes 
that  'the  appUcatloa  for  the  appointment  of 
a  recover  shall  be  made  by  filing  a  petition, 
at  any  time,  setting  forth  the  facts  upon 
which  the  application  la  baaedj  whldi  peti- 
tion shall  be  verified  as  complainants  are  re- 
iioired  to  do  by  this  act  And  the  party  op- 
posing the  appointment  of  a  recover  shall 
do  so  by  filing  an  answer  to  the  petition, 
verified  as  answeca  to  complaints  are  re- 
quired to  be  by  this  act'  If  these  provi- 
sions are  anything  more  than  a  codiflcatioD 
of  the  law  and  practice  goyemlng  the  ap- 
pt^ntment  of  receiyers  before  this  enact- 
ment it  is  difficult  to  perceive  where  the 
difference  lies;  and,  to  determine  to  what 
facts  the  court  will  ^ply  this  statute^  we 
are  compelled  to  look  to  the  jwaetioe  and 
law  as  it  was  heretofore.  Hitherto  it  has 
been  the  univwaally  accepted  opinion  that 
the  courts  have  no  Jurisdiction  to  appoint  a 
receiver,  except  in  a  salt  pending  in  whidi 
the  receiver  ia  desired,  unless  in  cases  of 
idiots,  lonatloB,  or  Infants,  whldi,  as  Lord 
Hardwicke  says  hi  Ex  parts  Whitfield,  2 
Atk.  315,  Is  'a  particular  Jurisdiction.'  Ohe 
doctrine  is  applied  In  Baker  v.  Backus,  32 
HI.  95:  Davis  V.  Mfaiing  Co.,  2  Utah.  92; 
Hardy  v.  McCleUan,  53  Mies.  607;  Hugh  v. 
UcRae,  Chase,  466;  French  Bank  Case,  58 
CaL  550;  Kimball  v.  Goodbum,  32  Midb.  10; 
People  V.  Jones,  33  Mich.  303;  and  High, 
Rea  <  17,  and  cases  cited  in  nota  Our  stat- 
ute certainly  contemplates  the  same  thing. 
Its  plain  intent  is  that  ttiere  shall  be  a  con- 
troversy between  two  or  more  adverse  par- 
ties in  court,  involving  some  conflicting  aikl 
hostile  claims  to  property;  that  is,  at  least 
In  part  the  subject-matter  of  the  litigation. 
It  is  evident  that  in  the  mind  of  the  legis- 
lature, it  Is  necessary  to  this  jurisdiction  that 
there  should  be  some  party  In  all  these  pro- 
ceedings who  is  adverse  to  the  defendant 
and  whose  rights  to  certain  property  were  to 
be  protected  and  adjudicated.  It  is  impos- 
sible, by  any  jM-ocess  of  reasoning,  to  coor 
Btme  the  statute  so  as  to  make  it  a]n>l7  to 
any  case  in  which  an  'action,'  in  the  ordi- 
nary deflnitloa  of  the  term,  is  not  pending. 
To  bold  that  courts  of  equity  can  entertain 
Jnriadiction  to  appoint  a  recover  of  prop- 
erty, as  the  substantive  ground  and  ultimate 
object  and  purpose  of  the  suit  on  the  peti- 


tion of  the  owner  of  the  property  to  be  eoof 
trdled  and  iKotected,  would  be  to  make 
them  the  admlniatraton  of  every  estata 
where  the  owners  thereof  were  incapable  or 
unwilling  to  administer  them  themselvesw 
When  Trimble  waa  named  by  the  court  aa 
receiver  of  defendant  in  error,  no  suit  waa 
pending  against  the  bank.  No  one  claimed 
to  own  or  to  have  any  interest  in  the  ^tedfie 
property  of  the  bank,  except  the  bank  itatit 
No  one  waa  before  the  coort  claiming  a 
right  to  have  the  ataets  of  the  bank  protect- 
ed and  preserved,  until  he  could  establish  a 
right  thereto  adverse  to  that  dalmed  by  the 
bank.  So  far  as  la  disdofled  by  the  record, 
eveiy  one  admitted  the  full  and  complete 
ownership  of  all  the  property  claimed  by  de- 
fendant In  error  to  be  hi  it  But,  apparent- 
ly fearing  salts  and  attacbments,  d^endaat 
aaked  the  court  to  become  the  custodian  of 
its  effects  and  property,-^  fact  its  aasignee 
for  areditors.  The  coort  aooepted  the  trust 
through  Trimble,  as  receiver.  This  It  coold 
not  do.  Sudi  JnrlBdiction  Is  not  found  in 
dtha  the  general  powers  of  a  court  of  eq- 
uity, or  in  the  statute  lefened  to.  If,  there- 
fore, Oiere  Is  no  other  warrant  for  this  ac- 
tion (^  the  cooTt,  the  eutpolntment  of  Trim- 
Ue  as  recdver  was  vt^,  and  be  had  no  au- 
thority in  the  premises,  and  no  right  to  b» 
heard  to  object  to  the  attachment  proceed- 
ings in  this  case." 

A  bill  prayed  an  injunction  to  restrain  an 
Insolvent  l>ank  from  continuing  to  do  busi- 
ness and  to  wbid  up  tta  affairs,  and,  on  this 
presentation  of  facts.  Chief  Justice  Ohase 
said:  "The  court  is  not  aware  of  any  case 
which  win  warrant  its  assmomg  the  admin- 
Istratioa  of  the  estate  of  a  debtor,  simply 
upon  the  ground  of  insolvency.  If  such  a 
case  could  lie  foimd,  the  conrt  will  be  called 
upon  to  administer  every  estate  where  a 
debtor  found  himself  unable  to  administer  it 
hims^  convenioitly.  A  eredltw,  in  a  proper 
case,  could  come  into  court  of  equity  for  the 
appointment  of  a  receiver,  but  a  debtor  could 
not  This,  therefore,  is  not  such  a  case  as 
calls  for  the  interposition  of  the  coort,  and 
the  prayer  of  the  bill  cannot  be  granted.  It 
must  be  dismissed."  Hugh  v.  UcRae,  Chase, 
466.  In  Kimball  v.  Ooodbum,  32  Mich.  12, 
the  supreme  court  of  Michigan  said,  speak- 
ing of  an  alleged  receivership:  "But  the  or- 
der appears  to  have  been  made  In  a  proceed- 
ing where  the  Bushwlck  Company  Itself  ap- 
pears to  be  complainant  and  we  are  aware 
of  no  case  where  a  corporation,  in  its  corpo- 
rate capacity  and  name,  can  apply  to  be  put 
in  the  custody  of  a  receiver."  In  New  York, 
in  the  case  of  Bangs  v.  Mcintosh,  23  Barb. 
699,  the  supreme  court  hdd  that  the  statute 
(2  Rev.  St  p.  463)  authorizing  the  court  upon 
the  petition  of  a  judgment  creditor  of  a  cor- 
poration, to  sequestrate  the  stock,  property, 
and  effects  of  such  company,  and  appoint  a 
receiver,  had  conferred  new  power  on  a  coiirt 
of  chancery,  saying:  "Jurisdiction  over  cor- 
porations waa  expressly  disclaimed  by  Oban- 
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ceUor  Sandford  In  tbe  case  of  Attorney  Oen- 
eral  y.  Bank  of  Niagara,  Hopk.  Ch.  354,  fol- 
loTTlng  the  case  of  Attorney  General  v.  Uttca 
Ins.  Co.,  2  JoIinB.  Oh.  871."  Tbe  supreme 
court  of  California  (NeaU  ▼.  Hill,  16  CaL  146) 
said:  'It  Is  well  settled  that  the  court  of  eq- 
uity, as  such,  has  no  Jurisdiction  over  cor- 
porate bodies,  for  the  purpose  of  restraining 
their  operations  and  winding  up  their  con- 
cerns. We  do  not  find  that  such  power  lias 
ever  been  ocercised,  in  the  absence  of  a  stat- 
ute conferring  tlie  Jurisdiction."  In  Michi- 
gan the  statute  has  provided  (Comp.  Laws, 
1871,  cc.  206,  207)  for  the  winding  up  of  cor- 
porations. The  Michigan  court,  in  Port  Hu- 
ron, etc.,  R.  Co.  V.  Judge,  31  Mich.  456,  said: 
"The  directors  or  other  board  of  manage- 
ment of  a  corporation,  having  general  au- 
thority to  manage  its  concerns,  are  vested  by 
law  with  the  only  discretionary  power  that 
can  exist  in  any  one  to  carry  on  the  corpo- 
rate business;  and  such  management  cannot 
be  assumed  by  a  court  of  chancery  or  vested 
in  a  receiver,  neither  can  It  I>e  taken  from 
the  board,  except  under  proceedings  instltat- 
ed  to  wind  ui)  the  corporation  under  the  stat- 
utes. The  appointment,  ex  parte,  of  a  receiv- 
er to  manage  a  corporate  business,  and  the 
granting  of  an  injunction  on  an  interlocutory 
ex  parte  application,  whereby  the  control  of 
the  business  Is  taken  from  the  directors,  axe 
more  tlian  irregular,  and  are  absolutely  void, 
as  entirely  beyond  the  power  of  the  court, 
and  are  such  an  abuse  as  may  be  required  to 
be  corrected  by  mandamus."  Other  authori- 
ties cited  by  coimsel  announced  with  empha- 
sis tbe  same  conclusion. 

It  Is  too  plain  for  discussion  that  the  bill 
In  question  is,  in  effect,  merdy  one  for  the 
appointment  of  a  receiver,  and  calling  on  a 
court  of  equity  to  administer  Its  assets,— 
sometliing  entirely  beyond  the  power  of  a 
court  of  equity  to  do;  and  therefore  the  act 
of  the  Cape  Girardeau  common  pleas  court 
should  be  held  Jurisdictlonless  and  void. 
There  are  cases  where  amendments  may  oc- 
cur to  obviate  defects  In  a  petition,  and 
thereby  heal  and  cure  radical  defects.  This 
is  unquestioned,  but  tills  is  not  a  case  of  that 
sort,  for  here,  however  much  the  allegations 
of  the  petition  may  be  turned,  twisted,  or 
amended,  it  will  still  remain  but  the  formu- 
lated endeavor  of  a  debtor  corporation  on  an 
ex  parte  application,  where  no  adverse  rights 
are  being  litigated,  to  have  a  court  of  equity 
appoint  a  receiver,  administer  its  assets,  and 
wind  iin  its  affairs.  The  authorities  already 
dted  sli  ow  the  altsolute  nullity  of  the  ap- 
pointment of  a  receiver  made  In  such  circum- 
stances. When  this  Is  the  case,  the  right  to 
attack  such  an  appolntm«it  collaterally, 
whenever  and  wherever  its  validity  is  assert- 
ed, is  elementary  law. 

3.  If  the  foregoing  condnsions  are  correct, 
It  Is  obviouB  that  the  recelvor  appointed  by 
the  Cape  Girardeau  court  of  common  pleas 
has  no  standing  In  court  It  now  becomes 
necessary  to  ascertain  the  status  of  Elotz, 


the  receiver  provisionally  appointed  by  Judge 
Wear.  That  he  was  lawfully  appointed  In 
the  first  instance  has  already  been  shown, 
and  it  may  be  further  said  on  that  point  tliat 
the  order  in  Klotz's  case  was  not  an  absolute 
order,  but  only  a  provisional  one,  and  there- 
fore may  be  regarded  as  in  the  nature  of  a 
reference  to  a  master  to  appoint  s  receiver, 
in  which  case,  under  the  authorities,  his  ap- 
pointment would  date  from  the  date  of  the 
provisional  order.  Certainly  so  if  subse- 
quently conflrmed;  and  it  will  be  presumed 
in  any  event,  and  this  Is  in  accordance  with 
a  very  familiar  presumption,  tliat  the  derk 
of  the  Stoddard  circuit  court  did  his  duty,^ 
and  filed  the  petition  of  Merriam  first,  and 
then  filed  the  provisional  order.  Long  v. 
Smdting  Co.,  68  Mo.  422;  Lenox  v.  Harri- 
son, 88  Mo.  491;  Mathias  v.  O'Neill,  94  Mo. 
620,  6  8.  W.  Rep.  253.  And  this  presumption 
Is  especially  Invocable  here,  because  the  or- 
der recited  the  flilng  of  the  petition,  and  Is 
founded  upon  It  In  Houck's  case,  however. 
It  Is  conceded  by  one  of  liis  counsel,  and  tes- 
tified to  by  Clerk  Engleman,  that  ills  peti- 
tion, the  order  of  appolntmoit,  and  bond 
were  filed  simultaneously.  Tills  admission 
does  away,  of  course,  with  any  such  favora- 
ble presumption.  But  It  seems  to  me  that 
tbe  rule  Is  more  technical  than  sound,  and 
should  not  be  allowed  to  prevail  when  both 
petition  and  order  are  filed  eo  InstantL  In 
support  of  this  view,  the  ruling  of  tlils  court 
may  properly  be  Invoked  that  if  a  motion 
for  a  new  trial  and  one  in  arrest  be  filed  at 
the  same  time,  the  former  shall,  in  It?  nat- 
ural order,  take  precedence  of  the  latter,  ana 
thus  prevent  a  waiver  which  otherwise  woulct 
occur.  McComas  v.  State,  11  Mo.  117.  But, 
at  any  rate,  if  the  rule  is  to  prevail.  It  is  as 
fatal  to  Houck's  claim  of  receivership  as  to 
that  of  Klotz,  with  this  exception:  that  the 
appointment  of  the  latter  was  only  provi- 
sional, and  was  not  complete  until  conflrmed 
by  the  court  Gluck  &  B.  Rec.  {  45.  And  in 
this  respect  this  case  differs,  essentiaDy,  it 
would  seem,  from  an  absolute  order  of  ap- 
pointment such  as  is  spoken  of  In  the  cases 
wUch  support  the  rule  mentioned,  and  there- 
fore the  provisional  order  does  not  fall  un- 
der the  ban  of  that  rule. 

I  am  thus  brought  to  considw  the  effect 
of  the  action  of  Special  Judge  Houck  in  set- 
ting aside  on  the  13th  of  March  the  pro- 
vldonal  order  of  Judge  Wear  made  on  the 
3d  of  that  month,  appointing  Klotz  receiver. 
In  discussing  this  point.  It  Is  well  enough  to 
remark  at  the  outset  that  the  authorities 
are  in  conflict  as  to  whether  the  acta  of  » 
Judge  disqualifled  by  reason  of  relatlonshii^ 
are  void  or  only  voidable.  It  may  be  con- 
ceded for  the  present  purpose  that  hla  acts 
were  of  the  latter  character,  so  tar  as  am- 
eenta  disqualification  because  ot  relatton- 
Aip.  As  already  stated,  the  rule  or  notice 
to  Aow  cause  why  the  provisional  order 
appointing  Klotz  receiver  should  not  be  con- 
flrmed was   made   returnable   Mardi    13th. 
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nUfl  wa«  merdy  ft  mle  to  show  catise,  and 
Uie  cause  In  wbich  it  was  made  had  not 
been  docketed,  nor  -was  It  dodcetable  or  re- 
tnmable  nntll  the  following  September  term. 
The  parties  defendant  did  not  appear  in  le- 
sponse  to  the  rule  to  diow  cause.  They 
appeared  b7  Independent  and  special  mo- 
tions for  that  purpose  alone,  and  moved  ttie 
Tucatlon  of  the  provisional  order.  These 
motions  were  docketed  at  once,  and  at  once 
taken  up  and  granted.  This  was  done  In 
plain  disregard  of  that  section  of  the  stat- 
ute which  dedares  that  "every  dlreetl(»i  of  a 
court  or  judge,  made  or  entered  in  writing, 
and  not  Included  in  a  Judgment,  is  denom- 
inated an  'order,'  and  an  application  for  an 
ordOT  is  a  motion,"  (Rev.  St  1889,  i  2208;) 
and  in  plain  disregard,  too,  of  another  stat- 
wUxey  provision,  requiring  at  least  five  days' 
notloe  before  the  time  appointed  for  the 
hearing  of  the  motion,  (Id.  {  2035.)  Henze 
V.  Bailway  Co.,  71  Mo.  643.  Even  if  the 
statute  did  not  In  terlns  require  notice,  the 
law  would  imply  that  notice  was  intended, 
(Widdmm  v.  Page,  49  Mo.  526;  Brown  v. 
Weatberby,  71  Uo.  152;  Laughlln  v.  Falr- 
aajiks,  8  Mo.  370;)  and  what  the  law  will 
imply  is  as  much  part  thereof  as  though  set 
fortti  in  the  legislative  enactment,  (State  v. 
Board  of  Equalizaticm  of  Buchanan  Oo„ 
[Mo.  Sup.]  18  S.  W.  Rep.  782.)  These  mo- 
tions were  original  Ind^wndent  proceedings, 
and  as  relator  was  not  in  court  in  response 
to  soch  motion,  and  as  there  was  no  notice 
given  of  them  to  the  parties  to  be  affected 
therein,  it  follows  that,  if  fundamental  prln- 
ciples  are  not  to  be  ignored,  the  action  of 
the  special  judge  In  vacating  the  provisional 
order  must  be  hdd  a  nullity,  and  therefore 
open  to  collateral  attack.  Newton  v.  New- 
ton, 32  Mo.  App.  162.  "A  sentence  of  a 
ooDTt  pronounced  against  a  party  wlthont 
hearing  him,  or  giving  him  any  opportunity 
to  be  heard,  is  not  a  Judicial  determination 
of  his  rights,  and  is  not  entitled  to  respect 
in  any  other  tribunal"  Windsor  v.  Mc- 
Veigh, 83  U.  S.  277. 

4.  The  order  of  the  special  Judge  is  other- 
wise assailable.  There  can  be  no  doubt  a^ 
tertained,  after  odb  has  read  the  evidence 
pt«served  in  this  cause,  that  the  action  of 
the  q>eclal  Judge  in  vacating  the  provisional 
order  made  by  'Judge  Wear  was  the  result 
of  a  predetermined  conclusion  on  the  part  of 
the  special  Judge  to  do  that  very  thing. 
No  other  rational  ccmstructlon  can  be  placed 
upon  it.  He  tells  Judge  Wilson  on  Friday 
next  before  Monday  the  13th  of  March  th^ 
he  intended  to  adjourn  the  court  on  Monday 
morning  to  help  out  his  brother  Loula  This 
coiivK'sation  Is  not  dolled  by  George  Honck, 
and  therefore  stands  admitted.  State  v. 
Mnsick,  101  Mo.,  lot  dt  271,  14  S.  W.  Rep. 
212.  Geoige  Hou(^  had  previously  ex- 
pressed himself  to  Judge  Wear  "that  his 
brother's  private  fortime  was  in  It,  [the  liti- 
gation,] and  all  he  had  was  at  stake,"  nnd  he 
evidently  felt,  as  it  was  natural  he  should, 


a  great  interest  In  the  ontcome  of  that  liti- 
gation. He  makes  an  arrangement  with 
Judge  Wear  on  Friday  morning  that  the 
latter  go  back  home,  and  then  return  to 
Bloomfield  on  Monday  morning,  and  take 
up  the  regular  bushiess  of  the  term.  He 
admits  this  after  mudi  evasicm,  and  It  is 
abundantly  otherwise  estabUdied  that  hs  did 
sa  He  announces  to  several  lawyers  in 
attendance  that  this  would  be  the  case,  and 
on  Friday  he  so  informed  the  Jury,  and  ex- 
cused them  untU  Tuesday  morning,  and  in- 
structed them  to  return  ^at  that  timOk  The 
evidence  also  shows  that  Judge  Wear  told 
him  that  on  Monday  he  would  take  up  the 
receivership  matter,  and  he  promises  Judge 
Wear  that  the  jury  should  be  adjourned 
over  to  Tuesday  morning.  Now,  of  course, 
these  agreements  made  by  and  between  the 
regular  and  special  Judge  could  have  no 
binding  legal  force  or  effect,  as  all  will  con- 
cede; but  whether  they  were  made  or  not  is 
aU  important  on  the  question  whether  de- 
ception was  practiced  and  fraud  was  intend- 
ed in  making  them;  and  the  facts  aforesaid 
are  overwhelmingly  established,  and  that 
George  Houck  commtmicated  these  facts  and 
this  ugreement  to  several  members  of  the 
bar,  who  were  interested  in  causes  to  be 
tried  by  the  regular  Judge  during  the  next 
week.  On  Sunday,  in  response  to  a  tele- 
gram which  he  received  from  his  broflier 
Louis,  George  Houck  proceeds  to  Delta.  He 
says  he  disliked  to  go  there,  but,  under  the 
urgency  of  the  telegram,  he  frft  forced  to 
go.  Arrived  there,  he  meets  his  brother  and 
his  brother's  counsel.  He  says,  when  he  met 
his  brother  Louis  at  Delta,  that,  the  only  con- 
versation which  passed  between  them  in  ref- 
erence to  the  receivership  was  in  response 
to  these  questions:  "When  were  the  papers 
filed  in  the  Merrlam  Case?"  "How  did  they 
come  thwe?"  "Was  the  petition  filed  be- 
fore the  appointment  was  made?"  But  this 
information  he  admits  he  had  previously,  in 
substance,  communicated  to  his  brother,  and 
it  seems  singular,  indeed,  that  such  an 
urgent  tdegram  should  have  been  sent  for 
the  purpose  at  obtaining  such  imimportant 
information.  While  at  Ddta,  George  Houck 
was  in  coosaltation  with  his  brother's  coim- 
sel  "as  to  the  condition  of  the  court  over 
there,  and  possibly  what  course  was  to  be 
pursued."  During  that  consultation,  or 
while  at  Delta,  George  Houck  "volunteered 
the  Information"  to  defendants'  counsel  that 
court  at  Bloomfield  had  been  adjourned  to 
meet  at  8  o'clock,  Monday  morning.  The 
parties  then  separated,  Louis  Houck  re- 
turning to  Gape  Girardeau,  and  his  counsel 
and  his  brother  George  returning  to  Bloom- 
field, arriving  there  Sunday  evening,  which 
they  spend  In  George  Hou<dc'8  office,  consist- 
ing of  two  rooms,  Into  both  of  which  the 
parties  freely  passed  In  and  out;  and  during^ 
the  course  of  the  evening  George  Houck 
came  Into  the  room  where  counsel  were, 
and  told  them  that  he  bad  made  up  his 
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mind  to  adlottm  court  eaily  on  the  following 
mondng,  and  that  If  they  had  any  motions 
to  file,  etc.,  they  would  have  to  be  prompt 
In  attaidlng  to  It  MotioDa  w«ce  prepared 
on  that  erenlng  to  vacate  the  provisional  or- 
der appointing  Klota  receiver,  and  this  was 
done  with  the  view  to  have  them  passed 
upon  by  Oeorge  Houdc  The  train  from 
Poplar  Bluffs  to  Dexter  arrives  there  at 
8:15  A.  M.,  and  it  takes  the  hade  from  Dex- 
ter to  Bloomfleld  something  like  an  hour 
and  a  quarter  to  come  from  Dexter  to 
Bloomfleld.  These  things  were  well  known 
to  Oeorge  Houck,  W^o  had  lived  at  Bloom- 
fleld some  12  or  14  years.  Court  was  opened 
by  Oeorge  Houck  a  few  minutes  after  8 
o'clock  on  Monday  morning.  After  sen- 
t«icing  two  prisoneiB  to  the  pmitentlttry, 
the  special  Judge  turned  to  the  counsel  who 
had  been  in  his  office  the  evening  before^ 
tad  adced  them  if  they  had  any  motions  to 
flla  They  then  presented  motions  to  va- 
cate the  provisional  order  appointing  KIotE 
receiver,  and  for  application  for  a  change 
of  venue.  Tbs  special  judge  thereupon  or^ 
-dered  the  cleris  to  docket  the  cause  of  Mep- 
riam,  sad  to  file  the  motions,  and,  aft^ 
stating  that  he  would  adjourn  court  at  9 
o'dook,  took  up  the  motions,  waived  the 
reading  of  the  petition,  on  the  ground  that 
he  had  previously  read  it,  heard  the  motions 
read,  immediately  granted  them,  and  then 
Adjourned  court  till  court  in  course,  the 
whole  time  consumed  not  exceeding  20  to  30 
minutes,  and  then  immediately  left  town,  as 
also  did  coimsel  for  respondoits.  That  two 
of  those  oovmad  expected  Merriam's  coun- 
-sel  would  be  present  on  the  13tfa  is  diown 
by  the  evidence,  and  by  the  fact  that  it  was 
th^r  duty  to  be  present,  as  the  notices  to 
ibow  cause  had  been  served  and  were  re- 
turnable on  that  day.  They  were  present 
In  a  few  momenta  after  the  court  adjourned, 
■as  well  as  the  regular  Judge.  Oeorg^e  Houck 
says:  "In  view  of  the  fact  that  Mr.  Merriam 
and  his  attorneys  were  not  there,  I  took  it 
for  granted  they  had  no  fight  to  make,  and 
disposed  ot  the  motion  on  the  law,  as  w^ 
as  on  the  tacta."  He  testifies  this  in  the 
face  of  his  knowledge  that  counsel  for  re- 
lator could  not  posibly  reach  Poplar  Bluffs 
that  morning  boTore  about  half  past  9 
■o'cltxA,  and  'in  spite  of  his  knowledge  that 
Judge  Wear  and  the  attorneys  for  Klotz 
and  Merriam  would  soon  be  there  to  take 
up  the  matter  of  the  reoeiveralilp;  but,  with- 
out waiting  to  give  them  sn  opportunity  to 
arrive,  he  adjourns  court  That  he  did  so 
with  premeditated  design  to  prevent  them 
from  appearing  is  too  plain  for  comment 
I  can  but  regard  his  action  as  aC  the  most 
falgh-handed  and  arl>ltrary  character  ever 
witnessed  In  a  court  of  Justice.  Whatever 
Ills  profesBions  may  be,  this  is  a  case  where 
actions  speak  louder  than  words;  and,  as 
«Tery  man  Is  presumed  to  intend  the  nat- 
ural consequences  of  his  acts,  it  must  be 
<>resumed   tluU  be  Intended  to  vacate  Hie 


provisional  ordw,  and  then  adjourn  the 
court,  before  the  adverse  counsel  arrived. 
Babcock  V.  Eokler,  24  N.  Y.  632.  No  other 
reaaonaUe  inference  can  be  drawn  from  Lis 
acts.  Nor  can  It  be  doubted  eitlier  that  a 
tactt  understanding  of  some  sort  existed  be- 
tween counsel  for  defeo'lants  and  himself, 
nor  that  they  were  en  rapport  with  htm. 
These  acts  spell  "fraud,"  or  they  q>ell  noth- 
ing. Fraud  is  rarely  sosoeptible  of  direct 
pioof.  Its  symptoms  and  manifestations  are 
chiefly  traceable  by  covered  tnidcs  and 
studious  concealments.  Whatever  satisfies 
the  mind  and  conscience  that  fraud  exists 
is  sofflcient  Massey  v.  Young,  73  Mo.  260, 
and  cases  cited.  Gounsd  fbr  defendants, 
who  toaik  part  In  these  proceedings.  Justify 
their  action  on  the  score  that  no  notice  was 
given  of  Klots's  appointment;  that  there- 
fore, suoh  undue  advantage  can  be  offset  by 
another.  But  whatever  may  be  the  mle  in 
foro  consdentlae,  the  plea  of  lex  taHonls  is 
obviously  no  answer  tJ  the  charge  contained 
In  relator's  reply,— diat  the  vacating  order 
was  the  offspring  of  fraud. 

6.  The  next  question  for  consideration  is 
whether  it  Is  competent  to  break  the  force 
and  effect  of  that  order  by  a  collateral  at- 
tax^  on  it  The  reports  show  two  examples 
of  parties  to  a  Judgment  being  permitted  to 
Impeadi  it  for  fraud,  (Hall  r.  Hamlin,  2 
Watts,  354;  State  v.  Little,  1  N.  H.  257;) 
but  under  the  Code  Practlco,  a  combination 
of  Iwth  law  and  equity,  the  olrcnltous  metiiod 
of  resorting  to  a  court  of  chancezy  to  vacate 
or  annul  a  Judgment  because  obtained  by 
fraud  is  no  longer  in  vogue  or  necessary; 
(Mandeville  v.  ReyiuMa^  68  N.  Y.  628;  Sttg&ca 
V.  Owinn,  21  Iowa,  58;  Davis  v.  Headley,  22 
N.  J.  Eq.  115;  Doboon  T.  Pearce,  12  N.  Y. 
166;  Ward  v.  Quinllvhi,  67  Mo.,  loc.  clt.  427; 
2  Freem.  Jndgm.  [4th  Ed.]  p.  996,  (  576; 
2  Black,  Judgm.  §  973;  Spencer  v.  Vlgneanx, 
20  CaL  442.)  In  a  work  of  great  research 
and  accuracy,  the  learned  anthor,  treating 
of  tho  present  tc^Ic,  says:  "The  line  ^^ilch 
separates  the  remedy  by  setting  aside  a 
Judgment  from  that  of  impeaching  it  collater- 
ally, 1.  e.  impeaching  It  without  setting  It 
aside,  appears  to  be  fading  out  It  is  clear 
that  th««  is  no  distinction  between  two 
remedies,  and  there  never  was  any,  where 
the  Judgment  In  question  is  void  upon  Its 
f&ce^  as  for  want  of  Jurisdiction;  and  tbe 
same  rule  should  prevail  in  principle  though 
evidence  Is  required  to  show  that  the  Judg- 
ment is  vcrid.  But  it  seems  tliat  either  pro- 
ceeding may  sometimes  be  proper,  thougb 
the  Judgment  be  not  deemed  absolutely  void, 
as  where  it  was  rendered  In  a  case  of 
'meditated  and  intentional  contrlvanoe  to 
keep  the  parties  and  court  in  Ignorance  of 
the  real  facts,'  the  fraud  being  in  ttils  way 
effectively  concealed  from  notice  at  the  trial. 
This  appears  to  be  an  innovallon  upon  what 
was  formerly  understood  to  be  the  law,  to 
wit  that,  in  cases  in  which  the  Judgment 
was  Bot  void,  the  remedy,  if  any  lemalned. 
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was  br  a  Olrect  pioceedliMr  to  vacate  it" 
Btg^ow,  Frauds,  p.  91.  In  MandevUIe  ▼. 
Kcynolds,  Bupni,  Folger,  J.,  says:  "Tbe 
court  acta  upon  the  »atters  involred  In  the 
action,  now,  tn  a  double  capacity,— oa  a  court 
ttt  law,  and  one  of  eqtdty.  As  a  conrt  of 
equity.  It  meets  the  question  of  the  TaUdity 
<i<  the  judgment,  not  as  one  of  law,  bat  as  of 
eqiUty,  and  takes  hold  of  the  facts  offened 
to  It,  not  as  a  collateral  attncK  upon  the  Judg^ 
meat,  bat  as  a  direct  assault,  which,  by  the 
-cbanging  nature  of  the  issues  In  the  progress 
of  the  suit  and  trial,  has  become  the  main 
qnestlon  In  the  case.  Bind  legitimately  before 
It  for  trtaL  It  would  be  quite  an  abnegation 
of  the  conjoint  power  and  jurisdiction  of  the 
court  to  proceed  In  tbe  case  as  long  as  the 
issues  were  of  legal  cogaisnnce,  and,  as  soon 
as  they  became  of  equitable  cognleance,  to 
turn  the  party  oyer  to  auotlier  action,  In, 
perctiance,  the  same  court,  before  the  same 
Judge,  to  have,  In  another  trial,  that  matter 
proved  and  decided  against  the  validity  of 
the  Judgment  whidi,  as  the  powers  of  the 
court  are  now  In  constant  reciprocal  activity, 
may  as  wdl  be  determined  in  one  trial  by 
the  same  tribunal.  It  is  not  merely  that 
the  same  Judges  possess,  in  equal  degrees, 
powers  at  law  and  powers  in  equity;  It  Is 
that  the  disttnotton  between  actions  at  law 
and  suits  in  equity  and  the  forms  of  such 
actions  ore  abolished,  and  that  there  Is  in  this 
state  but  <me  form  of  action  for  the  enforce- 
ment or  proteetlan  of  private  rights  and  the 
redreas  of  private  wnrngs.  Code  Proc.  i  «9. 
Nor  does  tt  dMtar  tbat  the  matter  of  record 
brougtat  Into  qtMBtloa  ts  not  a  judgment,  but 
an  entry  upon  the  docket  thereof,  or  an  order 
in  a  book  in  the  dertc's  office  ccmflrmatory 
at  Hiat  entry.  If,  in  the  changes  of  the  is- 
snefl  la  a  trial  b«|i«n  as  one  at  law,  it  be- 
comes necessary  for  tiie  Just  dlsportUon  of 
the  rights  of  the  Utiganta  to  Inquire  whether 
that  entry  or  that  order  Is  valid,  the  court 
la  as  read^  then,  and  as  fuQy  has  the  jurisdic- 
tion ihen,  to  investigate  and  determine,  as 
If  the  trial  was  laid  aside,  a  new  action 
bron^t,  and  another  trial  had,  burdened  ol- 
«o  with  the  lasue  of  validity.  The  Intent  of 
the  Oode  is  clear  that  all  omtroversies  re- 
^>ectlng  the  matter  involved  In  litigation 
AaU  be  dertermined  In  one  action.  Whether 
fraud  or  imposition,  in  ttie  entry  of  a  judicial 
matter  of  record,  cotfld,  btfore  ftat  enact- 
ment, have  been  set  up  against  it  collaterally 
at  law  or  not,  It  may  now  be  alleged  against 
it  as  an  e«inttable  defense  to  defeat  a  re- 
covery up«i  it"  Under  these  authorities, 
tiietu  can  be  do  doubt  that  it  was  admissible 
to  matntaln  tlte  reply  of  relator,  nor  but  that 
the  evidence  adduced  was  ample  for  that 
purpose. 

6L  Should  the  relator  have  been  permitted 
to  amend  his  pieftdteg  so  aa  to  show  that 
tlie  Older  of  Judge  Wear  was  made  in  vaca- 
tion? The  order  in  question  was  signed 
"John  G.  Wear,  Judge,"  who  also  filed  Oie 
wder  thus  signed  by  him  with  tlte  dork. 
v,288.w.no.7— 14 


This  was  evidently  done  oat  of  abundant  cau- 
tion, la  order  that  the  oonflrmtng  order 
might  be  valid,  whetlier  regarded  as  made 
during  tern  or  made  In  vacation.  There  is 
no  doubt  under  our  statute  and  under  our 
rulings  of  the  power  of  a  -Judge  of  the  circidt 
court  to  appeint  a  recelvw  aa  well  in  vaca- 
tion as  in  term.  Cox  v.  VoIk«rt,  86  Mo.  511; 
Greeley  v.  Bank,  103  Mo.  312,  16  S.  W.  Rep. 
«ie;  Kev.  St  1889,  f  219S.  Nor  Is  there  any 
doubt  tmder  our  adJudlcatlMW  and  statutory 
provisions  l»ut  what  the  power  of  amend- 
ment Is  given  as  largely  In  mandamus  cases 
as  in  any  othef  civil  action  whatsoever. 
State  V.  Baggott,  96  Mo.  63,  8  S.  W.  Rep. 
787;  Rev.  St  18S9,  g  2116.  H^xce  no  dUB- 
culty  is  encountered  In  permitting  the  amend- 
ment desired,  thus  showing  that  the  order 
was  mode  In  vacation.  Most  certainly  ihe 
evidence  affords  ample  boats  for  making 
tbe  amendment,  for  whoever  hoard  of  a 
judge  of  a  circuit  court  in  term  time  writing 
out  audi  an  order,  signing  it,  and  then  filing 
it  with  tbe  deTk?  And  If  Judge  Wear  pos- 
sessed the  power  to  perform  the  a<;t,~to 
make  the  order,— either  on  the  bench  or  at 
cbambers,  it  Is  wholly  Immaterial  what  re- 
citals were  made  in  the  older  concerning 
that  power.  This  is  exemplified  by  a  num- 
ber of  oases,  and  denied  by  none.  Thus,  in 
McClnre  V.  McClurg,  OS  Mo.  173,  H  was  held 
that  the  false  recital  that  tbe  certificate  of 
adcnowledgnMUt  of  a  dierilTs  deed  was 
taken  before  the  JWlge^  Instead  of  in  open 
court,  woifld  not  vitiate  the  acknowledgment, 
and  among  other  reasons  given  therefor  was 
the  tact  that  tbe  certificate  was  not  signed 
by  the  judge,  as  would  bare  been  the  case 
had  the  acknowleOgment  been  privately 
taken,  but  was  signed  by  Hie  derk,  etc.  In 
Obontean  v.  Allen,  70  Mo.  290,  there  were 
two  statutes,  on  either  one  of  which  certain 
patents  might  have  been  Ismied,  but  the  Mxler 
of  tbe  county  court  ivetted  the  wrong  stat- 
ute; but.  Inasmuch  as  the  order  would  have 
been  good  bad  the  order  recited  the  right 
statnte,  and  as  the  covnty  court  had  the 
power  to  make  the  order  under  the  uarecited 
statnte,  it  was  ruled  that  the  order  was  nev- 
ertheless valid.  In  Commissioners  v.  Jan- 
uary, 94  IT.  a  202,  a  similar  ruling  was 
made,  where  it  was  ruled  that,  the  commis- 
sioners  having  the  power  to  Issue  the  bonds. 
It  mattered  not  that  tliey  referred  to  Uie 
wrong  statute  for  their  authority,  Swayne, 
J.,  saying:  "Falsa  demonstratio  non  nocet: 
The  bad  here  does  not  hurt  tbe  good."  Other 
anthoritles  are  dted  by  counsel  for  rdator, 
which  more  or  less  strongly  tend  towards 
the  same  conclusloa.  Whenever  instruments 
of  officers  or  private  persons  are  brought  In- 
to question,  it  has  hitherto  been  the  endeavor 
of  courts  in  construing  them,  if  It  can  be  rea- 
sonably done,  so  to  construe  them  "ut  res 
magis  valeat  qnam  pereat,"  and  their  aim 
has  been  to  preserve,  and  not  to  destroy. 
They  should  be  astute,  as  Sir  Mattliew  Hale 
aaya,  to  find  means  to  make  acts  effectual 
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according  to  the  bonest  Intent  ot  tbe  par^ 
ties.  Roe  V.  Tranmarr,  WlUes,  682;  Kelly 
T.  Calhoun,  95  U.  S.  710.  Guided  by  these 
authorities,  and  for  the  reasons  already 
stated,  It  should  be  ruled  that  the  amend- 
ment prayed  for  oould  be  made;  that  the 
order  made  by  Judge  Wear  on  the  18th  of 
March  was  a  ralid  order,  whether  regaided 
as  an  original  or  confirmatory  order;  that 
the  vacating  order  made  by  the  special  Judge 
was  rold  by  reason  of  its  fraudulent  char- 
acter, and  by  reason  of  being  granted  with- 
out notice  or  opportunity  of  being  heard; 
tliat  the  court  of  common  pleas  never  ac- 
quired any  jurisdiction  in  the  premises;  and, 
consequently,  that  Klotz  is  the  lawful  re-  - 
ceiver,  and  as  such  entitled  to  the  posses- 
^sion  of  the  litigated  property. 

7.  The  remaining  point  for  determination  is 
whether  relator  can  Invoke  tbe  remedy  of 
mandamus.  The  authorities  show  that  the 
remedy  by  a  writ  of  that  name  is  no  longor 
regarded  as  extraordinary,  but,  owing  to  its 
frequKit  use  In  modem  practice,  is  deemed 
quite  an  ordinary  writ  and  remedy.  Thus, 
in  Cora.  V.  Dennisou,  24  How.  66,  Ohlef  Jus- 
tice Taney  said:  "It  is  equally  well  settled 
that  a  mandamus.  In  modem  practice.  Is 
nothing  more  than  an  action  at  law  betwem 
the  parties.  It  is  not  now  regarded  as  a  pre- 
rogative writ.  It  undoubtedly  came  intous^ 
by  virtue  of  tbe  prerogative  power  ot  the 
KugUsh  crown,  and  was  subject  to  regula- 
tions and  rules  which  have  long  since  been 
disused.  But  the  right  to  the  writ  and  the 
power  to  use  it  has  ceased  to  depend  upon 
any  prerogative  power,  and  Is  now  regarded 
as  an  ordinary  process  in  cases  to  which  it 
is  applicable."  In  La  Orange  v.  State  Treas- 
urer, 24  Mich.  468,  Campbell,  J.,  said:  "It 
was  urged  on  the  argument  that  this  writ 
[mandamus]  will  only  lie  where  there  is  an 
authoritative  statutory  duty  and  an  entire 
alwence  of  any  other  remedy;  and  it  is 
claimed  that  the  dedslons  heretofore  made 
sustain  this  view.  We  do  not  know  of  any 
such  doctrine,  and  have  never  understood  it 
to  h&Yo,  been  established  In  this  state  or  dse- 
whera  In  the  frequent  instances  of  applica- 
tion for  this  writ,  the  oooasion  has  quite  as 
often  been  to  oiforce  duties  not  imposed  by 
statute  as  obligations  which  were  statutory. 
There  may  very  possibly  be  found  isolated 
expressions  whidi,  apart  from  their  context 
and  the  oocaMon  of  their  utterance,  might 
favor  one  of  the  grounds  dalmed.  Thus,  in 
People  V.  Judges  of  Branch  Circuit  Court,  1 
Doug.  (Mich.)  319,  it  was  said:  'There  must 
be  no  other  remedy.'  In  that  case,  there  was 
a  better  remedy  in  the  ordinary  course  of 
law,  which  reached  all  that  could  be  de- 
sired. But  in  People  v.  Judge  of  Wayne  Cir- 
cuit Court,  19  Midi.  296,  the  doctrine  was 
laid  down  more  guardedly,  that  rdator  must 
Ghcw  'a  dear  legal  right,  and  that  there  Is 
no  other  adequate  remedy.'  And  in  People 
V.  State  Ins.  Co.,  Id.  392,  it  was  expressed 
more  fully  that  the  writ  might  Issue  for  a 


spedflc  duty  where  there  Is  no  other  'spedfio 
and  adequate  remedy.'     •     •     •     In  cases 
where  the  rigjit  is  clear  and  specific  and 
public  officers  or  tribunals  refuse  to  comply 
with  their  duty,  a  writ  of  mandamus  Issues 
for  the  very  purpose,  as  declared  by  Lord 
Mansfield,  of  enforcing  speoiflo  relief.     It  is 
the  Inadequacy,  and  not  the  mere  absence  of 
all  other  legal  remedies,  and  a  danger  of  a 
failure  of  Justice  witbout  It,  that  must  usu- 
ally determine  the  propriety  of  this  writ 
Where  none  but  specific  rdief  will  do  Justice^ 
specific  relief  should  bb  granted,  if  practlaa- 
ble;  and,  where  a  rl^t  la  single  and  q>ecifio. 
It  usually  Is  practicable."     Subsequently  tbe 
same  court,  in  discussing  the  functions  of  a 
writ  of  mandamus,  and.  referring  to  tbe  case 
Just  dted,  said:    "As  pointed  out  by  the  em- 
inent authorities  there  dted.  It  is  from  Its 
very    nature    a    remedy    that    cannot    be 
hampered    by    any    narrow    or    tecfanical 
bc.unds.    llie  right,  coupled  with  the  neces- 
sity of  such  a  vindication  of  It,  supports  the 
Jurisdiction;   and.  the  court,  in  using  Its  dis- 
cretion, while  careful  not  to  use  this  writ 
where  it  is  not  essential,  will  apply  it  where 
it  is."    Tawas,  eta,  R.  Co.  v.  Iosco  Circuit 
Judge,  44  Mich.  479,  7  M.  W.  Rep.  65.    Touch- 
ing this  writ,  Blaokstone  says  "that  It  Issues 
to   the  Judges   of  any  inferior   court,   com- 
manding them  to  do  Justice,  according  to  the 
powers  of  their  office,  whenever  the  same  1» 
delayed,  for  it  Is  the  peculiar  business  of  the 
court  of  king's  bench  to  superintend  all  other 
Inferior  tribunals  or  ministerial  powers  with 
which  the  crown  or  tbe  legislature  have  in- 
vested them;  and  this,  not  only  by  restrain- 
Ing  their  excesses^  but  also  by  quickening 
tbeir  negligence,  and  obviating  the  denial  of 
Justice."    3  Bl.  Comm.  110.    Under  the  pro- 
visions of  our  constitution   (aiUde  6,    S  3) 
giving  tills  court  a  general  superintending 
control  over  all  inferior  courts,  we  tiave  the 
same  power  over  such  courts  as  was  jms- 
scsi<ed  by  the  court  of  king's  bench  at  com- 
mon law.    This  view  was  taken  in  State  v. 
Philips,  97  Mo.  331,  10  S.  W.  Rep.  855,  when 
we  held  that  If  the  court  of  appeals,  erring 
upon  a  plain  point  of  praotioe,  abused  its 
Judldal  discretion,  and  in  consequence  dis- 
missed an  appeal,  this  court  would  Issue  Its 
mandamus  to  compel  the  reinstatement  of 
the  cause.     Similar  views  are  taken  of  the 
enlarged  functions  of  the  writ  of  mandamua 
In  the  states  of  Michigan,  Arkansas,  Alaba- 
ma, and  Louisiana,  wliich  now  possess  oon- 
'  stltutional  provisions  like  our  own.    In  Vir- 
ginia V.  Rlvcs,  100  U.  S.  313,  where  the  fed- 
eral circuit  court  Issued  Its  writ  of  habeas 
corpus,  and  took  from  tbe  custody  of  the 
state  circuit  court  two  prisoners  condemned 
to  death,   thereupon  a   writ  of  mandamus 
was   issued  by  tbe  supreme  court  of   the 
United  States;  and,  upon  the  ground  that  tbe 
federal  court  had  abused  Its  Judldal  discre- 
tion and  exceeded  its  jurisdiction  in  issuing 
the   writ  of  habeas  corpus,   a  peremptory 
mandamus  Issued  to  that  court  oommandlnc 
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It  to  return  the  prisoners  to  the  state  court, 
Jurlge  Strong,  tn  disposing  of  tiiat  case,  and 
speaking  of  tbe  remedial  functions  of  the 
writ  of  mandamus,  remarlied:  "Its  use  has 
been  very  much  extended  in  modem  times, 
and  now  it  may  be  said  to  be  an  established 
remedy  to  oblige  inferior  courts  and  mag- 
IstrateB  to  do  that  Justice  which  they  are  in 
duty,  and  by  ylrtue  of  their  office,  bound  to 
do.  It  does  not  lie  to  control  Judicial  discre- 
tion except  when  that  discretion  has  been 
abused;  but  It  Is  a  remedy  when  the 
case  is  outside  of  the  exercise  of  this 
discretion,  and  outside  the  Jurisdiction  of 
the  ooort  or  officer  to  which  or  to  whom  the 
writ  is  addressed.  One  of  its  peculiar  and 
more  oommdh  uses  Is  to  restrain  Inferior 
courts,  and  to  keep  them  within  their  lawful 
bounds.  Bac.  Abr.  'Mandamtis,'  Letter  D; 
Tapp.  Mand.  105;  8  BL  Comm.  110.  •  •  • 
In  our  judgment,  it  vindicates  the  use  of  a 
writ  at  mandamus  in  such  a  case  as  the 
present." 

Under  tltese  authorities,  I  make  no  doubt 
that  this  court  possesses  full  power  and  au- 
thority to  compri  the  Cape  Girardeau  com- 
mon pleas  court  to  set  aside  its  order  ap- 
poliitlng  Louis  Houck  recelyer,  on  the  ground 
that  such  order  was  outside  the  jtu^sdlctlon 
of  that  court,  besides  being  an  abuse  of  its 
Judicial  discretion,  for  reasons  already  stated, 
and  for  the  additional  reason  that  Louis 
Houck,  bdng  the  chief  stockholder  in  the 
road,  was  incompetoit  to  be  appointed  re- 
ceirer  for  that  reason  alone,  and  eiiould  not 
h&ve  been  appointed  imless  the  urgent^  of 
the  case  demanded  it,  and  only  then  upon  the 
consent  of  those  whose  Interests  were  to  be 
intrusted  to  his  cbarge.  Atkins  t.  Ballroad 
Co.,  29  Fed.  Rep.  161;  Gluck  &  B.  Rec.  $  29. 
And  it  Is  said  that  a  court  ought  not,  and 
ought  not  to  be  expected,  to  appoint  a  per^ 
son  under  whose  cbarge  and  control  the  re- 
sources of  the  corporation  liaye  been  ex- 
hausted and  the  necessity  created  for  a  re- 
cover. Id.  And,  if  necessary,  the  prayer  of 
the  petition  could  be  amended  to  that  effect 
State  T.  Baggott,  supra.  But  It  would  seem 
that  It  is  not  necessary  for  such  a  cotuse  to 
be  pursued  here,  for  the  controversy  has 
been  narrowed  down  to  the  question  as  to 
the  prior  right  of  possession  of  the  property 
as  l>etween  Klotz  and  Houck.  And  at  any 
rate,  if  I  am  correct  in  position  heretofore 
taken,  it  is  comi>etent  for  this  court,  in  the 
exercise  of  its  superintending  control,  so  to 
order  matters  that  the  property  in  contro- 
versy shall  be  turned  over  to  the  arm  of  the 
ct-urt  wliich  first  acquired  jurisdlctlan,  and 
without  which  turning  over  that  Jurisdiction 
,  will  be  but  barren  and  futile;  and  this  I  be- 
lieve this  coturt  can  do  by  that  writ  of  oon- 
Ktitutionally  comprdiensive  functions  and 
force  Imown  as  "mandamus,"  for  it  must  be 
obvious  that  no  appeal  lies  from  an  interlocu- 
tory <«der  appointing  a  receiver,  (High,  Rec. 
f  26;)  and,  even  if  it  dM.  it  would  lack  a 
great  deal  of  being  "plain,  speedy,  adeqtiate. 


and  specific,"  and,  lacking  this,  affords 
grovmds  for  invoking  mandamus,  (Merrill, 
Mand.  IS  51-53,  and  cases  dted.)  For  these 
reasons,  I  am  of  the  opinion  that  the  peremp- 
tory writ  should  be  awarded. 


ILLINOIS  CBNT.  R.  CO.  v.  SPHNCB. 

(Supreme  Court  of  Tennessee.    S^t  21,  1898.) 

Vies  Principals  and  Fellow  Sbbvasts— Pboxi- 

MATE  Cause  of  Injury— Damaoeb. 

1.  The  conductor  of  a  freight  train,  whom, 
by  the  rules  of  the  company,  the  engineer  is 
iMund  to  obey,  and  who  is  accountable  for  the 
conduct  of  the  trainmen,  is  a  vice  principal, 
and  not  a  fellow  servant  of  a  brakeman  who  is 
injured  in  a  collision. 

2.  The  negligence  of  the  engineer,  who 
was  a  fellow  servant,  in  violating  the  time  . 
card  of  the  compaijy,  was  not  the  proximate 
cause  of  the  colhsion  where  the  negligence  of 
the  conductor  in  permitting  such  violation  con- 
ttibnted  to  such  collision. 

3.  Error  In  excluding  testimony  Is  harm- 
less wh^  the  record  shows  that  the  party  ob- 
jecting subsequently  got  the  benefit  of  the  testi- 
mony. 

4.  In  an  action  by  a  widow  for  the  death 
by  wrongful  act  of  her  husband,  it  is  error  to 
charge  on  the  measure  of  damages  that  the 
jury  must  decide  wiiat  deceased  would  have 
earned  during  his  "expectancy  of  life  from  the 
time  of  his  death,  and  then  allow  her  such 
sum  as  would  reasonably  compensate  her  for 
the  loss  of  what  he  would  have  earned  during 
the  expectancy  of  life  from  the  time  of  liis 
death.''^ 

Brror  to  circuit  court,  Madison  county; 
Levi  S.  Woods,  Judge. 

Action  by  Ella  Spence  against  the  Illinois 
Central  Railroad  Company  for  damages  for 
killing  her  husband.  Judgment  for  plaintiff, 
and  defendant  brings  error.    Reversed. 

McCorry  &  Bond  and  M.  Brown  Gllmorme, 
for  plaintiff  in  error.  Haynes  &  Hays,  for 
defendant  In  error. 

McAllister,  J.  The  philntlfl  below, 
Mrs.  Ella  Spence,  brought  this  suit  to  re- 
cover damages  for  the  killing  of  her  hus- 
band, which  she  alleges  was  occasioned  by 
the  negligence  of  the  railroad  company.  The 
plaintiff's  Intestate,  W.  O  Spence,  at  the 
time  of  the  accident  was  a  fireman  on  a 
freight  train  going  north  from  Jackson, 
which  collided  with  a  south-bound  passenger 
train  a  few  miles  above  Oakfield,  and  In  the 
collision  Spence  sustained  personal  injuries 
from  which  he  died  in  about  one  hour.  The 
Ii.a8senger  train  was  coming  south,  and  was 
designated  on  the  time  table  as  "No.  3." 
The  freight  train  was  going  north,  and  was 
designated  as  "No.  22."  The  passenger  train 
was  on  time,  and,  according  to  the  schedule, 
'n'as  due  at  Medina,  a  station  seven  miles 
north  of  Oakfield,  at  2:02,  and  at  Oakfield, 
a  station  eight  miles  north  of  Jackson,  at 
2:18,  and  at  Jackson  at  2:35.  The  freight 
train  received  orders  at  Jackson  at  1:38,  the 
engineer  and  ocmductor  both  receipting  to  the 
train  dispatcher.  These  orders  referred  to 
other  trains.    They  were  told  that  the  pas- 
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seaper  train  waa  on  time.  The  engineer  and 
conductor  boUi  had  time  cftida  sliowing  tlie 
time  of  the  paaaeagm  train,  and  when  due  at 
stations.  The  time  cards  required  ttuit  tliig 
freight  train  should  reach  Oalkfield  and  take 
the  siding  five  minutes  in  advance  of  the  ar- 
rival of  the  passenger  train.  The  freight 
train  was,  however,  not  stopped  at  Oakfleld 
as  it  approached  this  station.  The  engineer 
Boonded  the  wtiistle,  the  brakes  were  ap- 
plied, and  one  of  the  witnesses,— a  brakeman 
on  tills  train, — named  Poe,  testified  that  the 
engineer  gave  him  a  signal  to  let  the  brakes 
off,  which  was  done,  and  the  train,  passing 
Oakfield,  went  forward  to  the  place  of  the 
accident  It  appears  that.the  crew  in  charge 
of  the  passenger  train  were  In  no  default, 
but  the  collision  was  brought  about  by  the 
'negligence  of  those  in  charge  of  the  freight 
In  wrongfully  passing  Oakfield.  The  grava- 
men of  the  plaintitTs  action  is  tliat  her  in- 
testate husband  was  in  the  employment  of 
the  defendant  company  in  the  capacity  of 
fireman  au  the  locomotive  engine  of  the 
freight  train;  that  said  train  was  in  charge 
of  one  Bamett  as  conductor,  who  was  su- 
perior In  rank  and  grade,  and  whose  orders 
the  plaintiflf's  intestate  was  bound  to  ot>ey; 
that  said  conductor  represented  the  company 
in  the  management  of  said  train,  and  was 
in  command  of  the  crew,  with  authority  to 
order  and  direct  their  movements.  Plaintiff 
claims  it  was  the  duty  of  the  conductor  and 
engineer,  under  the  rules  of  the  company, 
to  have  taken  the  aiding  at  Oakfield,  and  to 
have  held  the  said  freii^t  train  there  tmtil 
the  arrlTal  and  passage  of  'So.  3,  which  they 
knew  was  approaching  from  Bledlna;  and 
that  by  passing  Oakfield  a  collision  was  in- 
evitable^ aa  there  was  no  intmnediate  sta- 
tion or  side  track.  Plaintiff  claims  that  she 
Is  entitled  to  a  recovery  whether  the  col- 
lision occun-ed  by  reason  of  the  negligence 
of  the  conductor  or  by  the  comUned  mer- 
gence of  the  engineer  and  conductor,  as  the 
latter  represented  the  company,  and  plain- 
tiff's intestate  assumed  no  risk  of  any  negli- 
gence on  the  part  of  the  company  or  its  Im- 
mediate representatives.  It  is  further  in- 
sisted tliat  plaintlGT's  Intestate  was  not  guilty 
of  contributory  negligence  in  not  observing 
the  approach  of  the  passenger  train,  since 
his  duty  was  that  of  obedintoe,  and  he  had 
a  right  to  presume  that  the  engines  and  con- 
ductor had  orders  from  the  train  dispatdier 
to  pass  Oakfield,  and  to  meet  the  passenger 
train  at  some  other  station.  There  was  a 
verdict  and  Judgment  in  favor  of  tlie  plain- 
tiff for  $12,000.  The  railroad  company  ap- 
pealed, and  has  assigned  errors. 

Tbe  first  assignment  of  error  is  Itased  upon 
the  following  instructions  of  the  court  given 
in  charge  to  the  Jury,  viz.:  "Where  the  di- 
rect or  immediate  cause  of  the  accident  is 
caused  alone  by  the  fault  or  negligence  of 
the  conductor  in  charge  of  the  train,  or 
where  the  fault  or  negligence  of  the  con- 
ductor and  engineer  equally  bring  about  a 


collision  and  cause  the  death  of  the  fireman, 
he  not  l)eing  at  fault,  and,"  etc.,  "a  recovery 
can  be  had."  And  again:  "If  It  was  the 
duty  of  Spence,  the  fireman,  to  put  coal  in 
the  engine,  and  also  to  look  ahead  for  any 
obstructions  on  the  trade,  and  to  look  out  for 
signals  by  the  conductor  through  the  brako- 
man,  and  he  did  not  have  the  control  or 
management  of  the  train,  and  no  right  to 
say  whether  It  should  stop  or  not,  then  he 
would  stand  in  relation  of  a  8nl>ordinate  to 
the  conductor."  And  again:  "If  the  proof 
shows  that  he  was  fireman,  •  •  •  and 
the  conductor  and  engineer  were  both  fur- 
nished with  the  rules  and  regulations  of  the 
company  and  a  time  card,  and  •  *  • 
you  find  that  the  company  bfeld  tbe  con- 
ductor and  engineer  equally  bound  for  the 
safety  of  the  train,  and  the  observance  of 
the  rule  not  to  run  on  tbe  time  of  tbe  pas- 
senger train,  and  further  find  that  tbe  en- 
gineer carried  the  train  on  by,  and  failed  to 
stop  at,  Oal^eld,  and  that  the  conductor 
failed  or  neglected  to  signal  the  enginew  or 
try  to  stop  the  train,  and  you  further  find 
that  tlie  train  went  on  and  made  no  atop,  snd 
had  the  collision,  and  plnlntlfl's  husband 
was  killed  in  the  performance  of  his  duts  as 
fireman,  without  fault  or  neg^Ugence  on  his 
part,  then  plaintiff  could  recover."  Again: 
"If  the  rule  or  regulation  of  the  company 
was  equally  binding  on  tbe  engineer  and  con- 
ductor to  stop  and  side  track,  and  they 
failed  to  do  it,  and  tbe  conductor  took  no 
steps  to  have  the  englnew  stop  at  Oakfield, 
and  you  find  that  the  Cailnre  to  stop  at  Oak- 
field was  tlie  immediate  and  direct  or  prox- 
Imate  cause  of  the  injury,  and  broui^t  aliout 
by  tbe  fault  cur  negligence  of  tbe  conductor, 
then  plaintiff  could  recoyer." 

The  specific  ezceptlomi  to  the  instructions 
of  the  court  recited  above  are  that  Bamett, 
the  conductor,  Hillsman,  the  engineer,  and 
Spence,  the  deceased  fireman,  were  fdlow 
servants  engaged  in  the  common  enqdoy- 
ment  of  operating  the  train  and  getting  it 
over  the  track,  and  that  ite  company  is 
not  liable  for  personal  injuries  sustained  by 
Spence  by  reason  of  the  negiigenos  of  either 
the  conductor  or  engineer,  or  as  the  result  of 
their  combined  negllgenee.  The  general  rul« 
Is  w^  settled  Oiat  when  tba  fiertlcnlar  duties 
to  be  discharged  require  the  services  of  sev- 
eral persons,  as  in  the  movement  of  railway 
trains,  tlie  safety  of  the-employe  depends  not 
only  upon  his  own  indivldnal  skill  and  pru- 
dence, but  likewise  upon  the  caution  and  oom- 
petency  of  other  persona  associated  wltti  him 
in  the  business;  and.  the  empkiye  assumes 
the  risk  of  danger,  not  only  from  his  own 
negligenoe,  but  Bkewlse  from  the  negllgenoe 
of  hla  fellow  servant  But  this  general 
rule  exempting  tbe  employer  from  liability 
to  one  servant  for  injury  sustained  In  conse- 
quence of  tbe  negligence  of  his  fellow  serv- 
ant does  not  apply  whoi  It  appears  from  ttis 
facta  In  the  case  that  an  employa  In  a  su1>- 
ordlnate  position  has  been  injured  by  tlis 
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negligence  or  improper  condact  of  another 
servant  placed  by  the  master  In  a  superior 
positt<m  over  tbe  former;  and  when  snch  In- 
ferior servant  la  made  subject  to  the  order  of 
mA  snperlar,  and  when  the  Injury  occurs 
daring  the  piwformance  of  their  duty,  a 
servant  who  is  in  a  position  of  authority 
over  the  subordinate  servant  is  not  in  the 
sense  of  the  law  of  frflow  servant  In  a  com- 
mon employment,  but  represents  the  mas- 
ter, who  Is  liable  for  his  negligence.  The 
reason  for  this  rule  stated  by  Judge  Me- 
Farland  In  Railroad  Co.  v.  Wheless,  10  Lea, 
746,  Is  based  not  upon  thft  idea  of  the  rela- 
tive rank  of  the  two  servants,  or  the  gen- 
eral superiority  of  the  one  In  position,  in- 
telligence, or  sldll,  or  in  the  wages  received, 
but  upon  the  grotmd  that  the  one  is  placed 
under  the  orders  and  direction  of  the  other, 
and  required  to  submit  to  and  obey  such 
orders  In  the  performance  of  his  duties;  that 
the  inferior  is  placed  in  the  position  of  a 
servant  to  the  superior.  In  such  cases  the 
superior  is  tadd  to  represent  the  master.  In 
the  case  of  Railroad  Co.  v.  Lahr,  86  Tenn. 
840,  9  S.  W.  Rep.  663,  Judge  Lurton  said, 
riz.1  "Where  the  inferior  is  injured  while 
execDtlng  a  lawful  command  of  his  superior, 
or  where  the  superior  represents  and  stands 
for  the  master,  and  has  a  right  to*  control 
the  movements  of  the  train  and  of  all  the 
employes,  in  all  such  cases  the  rule  of  re- 
spondeat superior  applies  with  reference  to 
any  injui-y  resulting  from  the  official  negU- 
Rpnce  of  such  superior.  Railroad  Co.  v. 
Bowler,  9  Heisi.  866;  Railroad  Co.  v.  Col- 
lins, 85  Tenn.  227,  1  a  W.  Rep.  883."  Says 
Judge  Cooper  in  Railroad  Co.  v.  Haudman, 
13  Lea,  42S:  "In  order  to  charge  the  mas- 
ter the  superior  servant  must  so  far  stand  in 
the  place'  of  the  master  as  to  be  charged  In 
The  particular  matter  with  the  performance 
of  the  duty  towards  the  inferior  servant 
which  under  the  law  the  master  owes  to 
such  servant"  To  the  same  effect  Is  the 
stntement  of  the  rule  by  Judge  McFarland, 
who  says:  "Tha  plaintiff  must  show  that 
bis  injury  resulted  from  the  carelessness  or 
want  of  skill  of  some  one  who,  In  the  par- 
ticular matter,  stands  in  the  place  of  Hie 
master."  Railroad  Co.  v.  Wheless,  1.0  Lea, 
748.  Judge  Lurton,  In  Mining  Co.  v.  Davis, 
90  Tenn.  T18,  18  S.  W.  Rep.  387,  says: 
"Where  there  is  proof  tending  to  show  neg- 
Dgcmce  of  a  supMlor  servant,  whereby  an 
Inferior  servant  has  been  injured,  the  Jury 
should  be  Instructed  that  the  mere  superi- 
ority of  grade  or  rank  wIU  not  determine  the 
liability  of  the  common  employer,  but  that 
they  must  look  and  see  whether  the  negU- 
i;<race  was  In  regard  to  some  duty  to  the  In- 
ferior Imposed  by  law  upon  the  master,  and 
by  the  master  intrusted  to  the  negligent  su- 
perior servant  If  this  be  so,  then  the  rule 
of  respondeat  superior  applies,  for  such  a 
mpertcn-  stands  in  the  eihoes  of  the  master, 
and  ta  a  vice  principal." 
Ttie  cardinal  Inquiry,  then,  that  arises  on 


this  record  Is  whether  the  defendant  com- 
pany owed  any  duty  to  the  plaintiff's  in- 
testate, the  performance  whereof  was  In- 
trusted to  the  conductor,  and  whether  the 
injuries  were  sustained  In  consequence  of 
a  violation  of  that  duty.  It  will  be  conced- 
ed that  it  is  the  duty  of  a  railroad  company 
to  rcgidate  the  movements  of  its  trains  so 
that  those  moving  in  opposite  directions  will 
not  come  in  collision,  as  stated  by  the  court 
In  Railroad  Co.  v.  Keary,  8  Ohio  St  210. 
"Prom  the  very  nature  of  the  contract  of 
service  between  the  company  and  its  em- 
ployes the  company  is  under  obligation  to 
them  to  sui>erintend  and  control  with  care 
and  skill  the  dango-ons  force  employed  up- 
on which  their  safety  so  essentially  depends. 
For  this  purpose,  said  the  court,  the  conduct- 
or Is  employed,  and  in  this  he  direcUy  rep- 
resents the  company.  They  contract  for 
and  engage  his  care  and  skilL  They  com- 
mission him  to  exercise  that  dominion  over 
the  operation  of  the  train  which  essentially 
pertains  to  the  prerogative  of  the  owner, 
and  in  Its  exercise  he  stands  in  the  place  of 
the  owner  in  the  discharge  of  a  duty  which 
the  owner  as  a  man  and  as  a  party  to  the 
contract  of  service  owes  to  those  placed  un- 
der him,  and  whose  lives  may  depend  upon 
his  fidelity."  It  necessarily  follows  that  a 
conductor  placed  in  charge  of  a  freight  train, 
with  authority  to  direct  and  control  its 
movements,  is  a  representative  of  the  com- 
pany, charged  with  the  performance  of  a 
duty  which  the  company  owes  to  the  pub- 
lic and  Its  emidoyes  on  tbe  train.  That  the 
conductor  was  the  superior  of  the  fireman, 
and  in  full  charge  of  the  freight  train,  we 
think  is  abundantly  shown  In  the  testimony 
of  J.  A.  Prates,  the  train  disi>atcher  of  the 
defendant;  A.  H.  Ellington,  the  conductor 
of  the  collided  passenger  train;  Wiggins,  the 
division  superintendent;  and  other  railroad 
employes  who  were  examined  as  witnesses. 
Ellington  testified,  viz.:  "The  engineer  had 
no  right  to  run  by  Oakfleld;  and  the  con- 
ductor had  the  right,  and  it  was  his  duty, 
to  have  stopped  the  engineer  in  passing  Oak- 
fleld. He  had  the  authority  and  right  to 
have  stopped  him."  Again  he  says:  "If  on 
approach  to  Oakfleld  the  engines  blew  'Off 
brakes!'  the  conductor  should  have  stopped 
him,  and  after  he  got  past  he  ought  to  have 
stopped  him."  J.  A.  Prates  testified:  "If 
he  [the  conductor]  did  not  have  time  tamake 
Medina,  it  would  have  been  his  duty  to  see 
that  the  train  was  stopped  at  Oakfleld,  and 
get  out  of  the  way;  to  signal  the  engineer 
to  stop,  and  see  that  the  brakes  were  ap- 
plied." Again:  "He  should  have  arrived 
at  Oakfleld  and  been  on  the  side  track  fire 
minutes  before  the  schedtde  time  of  tlf^  pas- 
senger train."  Again,  he  was  asked  If  he 
(the  conductor)  had  authority  to  stop  the 
train,  to  which  he  replied  in  the  afflrma- 
tiva  N.  D.  Wiggins,  division  superlntaident, 
testlfled  that  it  was  the  duty  of  the  con- 
ductor to  have  signaled  him  to  stop.    W..  B. 
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Dunn,  a  freight  eonductor,  testified  that  If 
the  engineer  attempted  to  i»u»  on  it  was 
the  duty  of  the  conductor  to  try  to  stop  him. 
Rule  4  of  the  company  Is,  viz.:  "Engineers 
are  required  to  obey  the  ord«»  of  the  con- 
ductor, when  not  contrary  to  the  spirit  of 
these  rules."  Rule  91:  "Ck>nductors  will  be 
held  accountable  for  the  conduct  of  their 
trainmen."  This  evidmce  we  think  suffi- 
ciently shows  the  relation  of  the  conductor 
to  the  company  and  the  other  employes, 
which  was  that  of  a  vice  principal  and  rep- 
reeentatlTe  of  the  company. 

in  the  case  of  Railroad  Co.  r.  Keary,  3 
Ulilo  St  201,  It  was  held  that  when  a  brake- 
luon  in  the  employ  of  a  railroad  CMnpany, 
on  a  train  under  the  control  of  a  conductor 
having  exclusive  command,  was  Injured  by 
the  carelessness  of  the  conductor,  the  com- 
pany was  respcmalble^  Iiolding  tliat  tiie  con- 
ductor In  such  case  was  the  sole  and  Im- 
mediate representative  of  the  company,  up- 
on whom  rested  the  obligation  to  manage 
the  train  with  skill  and  care.  The  case  ot 
Railroad  Ca  v.  Ross,  112  U.  S.  300,  6  Sup. 
Ot  Rep.  184,  was  an  action  brought  by  a 
locomotive  engineer  to  recover  damages  for 
injuries  received  In  a  collisiaa  which  was 
caused  by  the  negligence  of  the  conductor  of 
the  train.  The  negligence  of  the  cMiductm' 
was  in  falling  to  show  to  the  engineer  the 
order  which  he  had  received  to  stop  the 
train  at  South  Minneapolis  until  the  gravel 
train  coining  on  the  same  road  from  an  o^ 
posite  direction  had  passed,  and  the  engineer, 
in  Ignorance  of  the  approach  of  tbe  gravel 
train,  went  forward,  and  tlie  collision  oc- 
curred. It  was  held  that  the  conductor  and 
engineer,  though  both  employes,  were  not 
fellow  servants;  that  the  conductor  was  the 
representative  of  the  oompany,  standing  In 
Its  place  and  stead  In  the  running  of  the 
train,  and  that  the  engineer  was  In  that  par- 
ticular his  subordinate,  and  that  for  the 
former's  negligence,  by  which  the  latter  was 
Injured,  the  company  was  respcnsible.  It 
Is  stated  by  counsel  for  appellant  In  their 
brief  that  the  Ross  Case  has  been  virtually 
overruled  by  a  recent  decision  of  the  United 
States  supreme  court  in  the  cose  of  Rail- 
road Co.  V.  Baugh,  (decided  May  1,  1893,)  13 
Sup.  Ct  Rep.  914.  We  have  carefully  ex- 
amined that  case,  and  do  not  find  that  it 
overrules  the  Ross  Case.  The  Ross  Cose 
Is  in  entire  harmony  with  the  adjudications 
of  this  court,  and  has  been  heretofore  dted 
with  approval  Railroad  Co.  v.  De  Armond, 
86  Tenn.  78,  6  S.  W.  Rep.  600.  The  case 
of  Railroad  Co.  v.  Kenley,  92  Tenn.  — ,  21 
S.  W.  Rep.  .320,  Is  the  most  recent  enuncia- 
tion by  this  court  of  the-  principles  involved 
in  this  case.  In  that  case  It  appeared  that  a 
brokeman  had  sustained  personal  injuries  in 
consequence  of  a  defective  foot  rest  attached 
to  the  caboose,  and  used  by  the  brakemen  in 
ascending  to  the  top  of  the  car.  The  brake- 
man  had  made  complaint  to  the  conductor 
of  his  train  that  the  foot  rest  was  defective. 


and  the  questloR  presoited  for  dedslon  was 
whether  notice  to  the  conductor  was  notice 
to  the  company.  It  was  ooMended  that  die 
conductor  had  no  power  or  agen^  in  the 
construction  or  repairing  ot  cars,  and  Itet 
notice  should  have  been  served  upon  the  car 
Inspector  or  master  of  trains.  The  court 
held  that  the  conductcH:  was  the  immediate 
superior  of  the  brakeman,  and  his  assurance 
that  the  matter  would  be  remedied  Is  in  law 
to  be  imputed  to  the  master,  as  the  vice 
principal  in  charge  of  the  train,  and  as  to  the 
crew  operating  the  train  notice  to  him  was 
notioe  to  the  master,  and  an  assurance  of 
remedy  made  npcm  complaint  of  one  of  his 
subordinates  and  in  regard  to  an  apidiance 
upon  his  own  train  was  an  act  wltliln  the 
q>here  of  his  duty  towards  his  Inferior. 

The  record  shows  that  as  this  freight  train 
approached  Oakfleld  the  brakes  were  applied 
by  the  trainmen  In  accordance  with  their 
usual  custom  <hi  reaching  that  st&tl(»i,  but 
the  engineer  gave  a  signal  to  let  the  brakes 
off,  and  die  train,  without  stopping  at  Oak- 
field,  passed  on  to  the  place  <A  accident.  The 
conductor,  in  permitting  his  freight  train  to 
pass  Oakfleld  in  violatlMi  of  the  time-caid 
rules,  was  guilty  of  (^dal  negligence,  which 
In  law  Is  imputed  to  the  oompany.  It  1> 
strenuously  Insisted  by  the  counsel  for  the 
company  that  the  negligence  of  TTtiiamMi, 
the  engines:  of  the  frdght  train.  In  passing 
Oakfleld  in  violation  of  the  time-card  rules 
was  the  proximate  cause  of  the  accident 
and  that,  as  HlUsman,  the  engineer,  and 
Hpenoe,  the  deceased  flreman,  were  fdU>w 
servants,  the  oompany  is  not  liable.  This 
position  cannot  be  maintained,  for  the  rea- 
son that  we  flnd  fri»n  the  record  that  the 
conductor,  as  the  immediate  vice  principal 
and  representative  of  the  company,  was  in 
command  of  this  train,  and  his  official  neg- 
ligence is  shown  to  have  materially  con- 
tributed to  bring  about  the  disaster.  The 
rule,  as  stated  by  Mr.  Thompson  In  his  work 
on  Negligence,  (volume  2,  p.  981,)  Is,  viz. :  "If 
the  negligence  of  the  master  combines  with 
the  negligence  of  the  fdlow  servant  and 
the  two  contribute  to  the  Injury,  the  servant 
injured  may  recover  damages  of  the  master." 
This  rule  was  approved  by  this  court  In  Ball- 
road  Co.  V.  Krailey,  decided  at  Nashville,  and 
repoi-ted  In  92  Tenn.  — ,  21  S.  W.  Rep.  326. 
Judge  Lurton  in  that  case  stated  that  "the 
reason  of  the  rule  Is  obvious.  The  servant 
contracts  to  assume  the  damages  inddent  to 
the  negligence  of  his  fellow  servant  but  he 
does  not  and  cannot  contract  to  assume  the 
risk  of  the  negligence  of  the  master.  Not 
agreeing  to  assume  any  part  of  the  negli- 
gence of  the  master.  If  such  ne^gence  prox- 
imately contributes  to  his  Injury,  he  may  re- 
cover notwithstanding  his  injury  was  due  to 
the  combined  negligence  of  the  master  and 
his  fellow  servant." 

The  next  assignment  of  error  la,  vis.: 
"Error  in  court  charging  railroads  are  operat- 
ed through  their  employes,  and   whenever 
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any  emidoye  Is  guUty  of  any  fault  or  negU- 
sence  tliat  It  Is.  tbe  fault  of  the  company 
itself,  and  when  a  party  ia  Injured  because 
of  tliat  negligence,  under  certain  circum- 
stances, he  can  reoover."  This  language  was 
used  by  the  circuit  Judge  in  opening  his 
chaiKe  to  the  Jury,  and,  when  considered  In 
coonectlm)  with  the  language  that  immedi- 
ately follows,  it  la  fully  explained,  and  oould 
not  have  misled  the  Jury.  The  very  next 
sentoioe  following  the  objectionable  para- 
graj/ty  Is,  vis.:  "The  rule  of  law  In  this  state 
is  where  a  person  is  injured  by  the  fault  or 
nesligence  of  a  fellow  servant  thm  no  rey 
covery  can  be  had."  "The  engineer  and 
fireman,"  the  court  continues  in  his  charge, 
"of  an  siglne  are  fellow  servants,  and  when- 
ever the  accident  Is  brought  about  alone  by 
the  fault  and  negligence  of  the  engineer, 
then  no  recovery  can  be  had."  We  find  no 
error  In  the  instructions  given  by  the  court, 
nor  in  his  refusal  to  charge  as  requested, 
bat  consider  the  charge  a  sound  exposition 
of  the  law  of  the  case. 

It  is  next  assigned  as  error  that  the  court 
erred  in  excluding  evidence,  viz.:  Defend- 
ant's counsel  asked  the  witness  Poe,  U 
HlUsman  (the  engineer)  had  been  looldng, 
to  state  whether  he  could  have  seen  the  other 
train.  While  the  court  sustained  the  plain- 
tlflTs  objection,  the  defendant  in  the  very 
next  answer  got  the  benefit  of  the  testimony 
desired,  viz.:  The  next  question  aslced  Poe 
was  as  follows:  "How  was  the  road  there? 
Answer.  We  were  on  a  straight  line."  "How 
far  ahead  could  he  [Hillsman,  the  engineer] 
have  seen  In  tliat  straight  line?  A.  He  could 
tiave  seen  nearly  a  quarter  of  a  mile." 
"Conldr  he  have  seen  ahead,  if  he  had  been 
looking?  A.  Yes,  ^.  He  could  have  seen 
further  around  than  the  other  trainmen 
could." 

The  next  assignment  of  error  is  based  upon 
the  charge  In  req;>ect  to  the  measure  of  dam- 
ages, viz.:  "That  in  estimating  the  damages 
the  jury  should  look  to  the  proof,  as  to  what 
was  the  expectancy  of  life  of  the  deceased, 
and  see  what  amount  be  was  able  to  and  was 
earning  at  and  heCore  his  death,  and  from  all 
the  proof  •  •  •  decide  what  he  would 
have  earned  during  that  expectancy  of  life 
from  the  time  of  his  death,  and  then  al- 
low her  such  sum  as  would  reasonably  com- 
pensate her  for  the  loss  of  what  he  would 
have  earned  during  the  expectancy  of  life 
from  the  time  of  bis  death."  This  diarge 
was  erroneous.  It  was  perfectly  competent 
for  the  plalntifl  to  prove  the  expectancy  of 
life  of  the  deceased,  his  capacity  for  earn- 
ing money,  his  habits,  age,  and  condition. 
But  It  was  erroneous  for  the  court  to  cliarge 
that  they  must  "decide  what  he  [the  de- 
ceased] would  have  earned  during  that  ex- 
pectancy of  life  from  the  time  of  his  death, 
and  then  allow  h»  such  sum  as  would  rea- 
sonably compmsate  her  for  the  loss  of  what 
he  would  have  earned  durloisr  that  expect- 
ancy «f  life  from  the  time  of  bis  death." 


The  assessment  of  damages  in  action  of  this 
character  does  not  admit  of  fixed  rules  and 
mathematical  precision,  but  is  a  matter  left 
to  the  sound  discrotlon  of  the  Jury.  The 
courts  refuse  to  lay  down  any  cast-iron  rules 
or  mathematical  formulae  by  which  such 
damages  are  to  be  ciphered  out  by  Jiules. 
It  is  the  duty  of  the  court  to  point  out  the 
different  elements  proper  to  be  considered  in 
the  assessment  of  damages,  but  is  erroneous 
to  give  the  Jury  a  rule  by  which  to  figure 
out  the  damages  as  they  would  a  mathe- 
matical problem,  in  cases  like  this,  where 
the  future  earnings  of  the  deceased  and  his 
expectation  of  life  are  mero  probabilities. 
As  stated  by  Judge  Snodgrass  in  Railroad 
Ck>.  V.  Stacker,  86  Tenn.  353,  6  S.  W. 
Rep.  737,  the  age,  condition,  capacity  ot 
earning  money,  and  expectation  of  life 
are  all  to  be  considered;  but  the  dr- 
cuit  Judge  in  this  Instruction  tells  the 
Jury  they  must  decide  what  the  deceased 
woidd  have  earned  during  that  expect- 
ancy of  life,  and  allow  his  widow  com- 
pensation for  the  loss  of  what  he  would 
have  earned.  The  amount  deceased  would 
have  earned  during  his  expectancy  of  life 
was  purely  a  matter  of  speculation,  and  his 
expectation  of  life  was  a  mere  probability. 
This  instruction  ignored  the  fact  that  plain- 
tiff's intestate  was  engaged  in  a  most  haz- 
ardous occupation,  and  that  his  expectation 
of  Ufe,  while  it  was  exposed  to  the  perils 
of  railroad  service,  was  mora  precarious  than 
If  he  had  been  engaged  in  some  less  danger- 
ous employment  The  wages  he  would  hare 
earned  were  contingent  upon  his  enjoyment 
of  this  precarious  expectation  of  life,  upon 
the  constancy  of  his  employment,  and  upon 
the  performance  of  his  duty  with  regularity 
and  satisfaction  to  his  employer.  The  ob- 
jection to  the  charge  Is  that  both  elements 
of  damages  are  treated  as  assured  facts,  and 
the  Jury  were  invited  to  calculate  the  dam- 
ages by  this  uncertain  standard.  Instead  of 
leaving  the  assessment  of  the  damages  to 
their  sound  discretion  upon  a  consideration 
of  all  the  elements  of  damages  admitted  In 
evidence.  For  the  error  indicated  the  Judg- 
ment must  be  reversed,  and  the  cause  re- 
manded for  a  new  triaL 


MATTINGLT  et  aL  v.  BERRY. 

(Court  of  Appeals  of  Kentnclcy.    Sept.  16, 
1893.) 

HOMESTSAD— ABANDOHMBirT. 

Wh««  a  married  man  removes  with  his 
family  from  his  homestead  to  a  neighboring 
town,  to  a6t  as  tax  collector,  and  at  the  ex- 
piration of  Ilia  term  keeps  an  hotel  iu  another 
city  for  sereral  months,  and  later  a  butcher 
diop,  he  has  abandoned  his  homestead. 

Appeal  from  circuit  court,  Daviess  county, 
'^o  be  oflicially  reported." 
Action  by  V.  E.  Berry  against  George  D. 
Mattlngly   Sc  Co.    to   recover  lands  of   the 


Digitized  by 


Google 


216 


SOUTHWXSTEB^  REPOKTEB,  YoL.  28. 


(Ky. 


plaintiff  sold  imder  exeeatios  hy  defesdants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Iteversed. 

R  S.  Todd  and  Weir,  Weir  &  'Walker,  for 
appellants.  Birkhead  &  Clements,  for  appd- 
lee. 

BEXNETT,  C.  J.  In  the  spring  of  1886 
the  appellee  purchased  and  tniitt  upon  a  lot 
in  the  town  of  Yelvlngtoa,  whitdi  he  there- 
after occupied  with  bis  family  as  a  home- 
stead until  October  of  the  same  year.  He 
then  moved  to  KnottSTille,  in  the  same  coun- 
ty, and  there  went  to  housekeeping;  and  en- 
gaged, while  he  lived  at  that  place,  whldU 
was  six  or  seven  months,  in  collecting  taxes. 
He  says  he  moved  to  said  place  and  there 
lived  because  It  was  nearer  tlie  center  of 
the  taxing  district.  He  then  moved  from 
that  place  vrtth  his  family  to  the  dty  of 
Owenaboro,  and  there  engaged  in  the  busi- 
ness of  hotel  keeping  in  partnership  wltii  Mr. 
Aull.  He  continued  bi  said  business  several 
months,  and  during  the  continuance  of  said 
business  he  created  the  debt  for  the  purchase 
of  whiskies,  for  the  payment  of  which  the 
house  and  lot  in  Telrington  was  sold.  When 
he  (jnlt  the  hotel  business  he  engaged  in  the 
business  of  butchering  in  said  town.  In 
July,  1888,  and  before  the  appellee  hatl  re- 
turned to  said  property,  or  indicated  any  in- 
tention to  do  so,  the  honse  and  lot  was  sold 
under  execution  to  satisfy  said  debt  The 
appellee  then  brought  this  suit  to  recover 
said  property  as  a  homestead,  alleging  that  lie 
only  abandoned  it  temporarily,  with  a  fixed 
purpose  at  the  time  to  return  and  occupy 
it  as  a  homestead.  Did  he  have  at  the  time 
he  left  said  property  a  fixed  and  actual  pnr^ 
pose  and  intention  to  return  and  residn  on  the 
property  again?  and  did  that  Intention  con- 
tinue to  e.xlit  to  the  time  of  the  sale  of  the  prop- 
erty? That  is  the  question.  It  is  well  set- 
tled by  this  court  that  in  order  ftor  a  person 
to  claim  his  homestead  as  against  the  rights 
of  creditors,  after  abandoning  the  same,  the 
abandonment  must  be  temporaiy;  with  a 
fixed  purpose  at  the  time  of  the  abandon- 
ment to  return  to  said  property,  and  occupy 
it  as  a  homestead.  See  Carter  v.  Goodman, 
11  Bush.  228;  Burch  v.  Railroad  Co.,  «  Ky. 
Law  Rep.  636;  Curran  v.  Gulp,  (Ky.)  16  8. 
W.  Rep.  057;  Nethercutt  v.  Herron,  (Ky.) 
8  S.  W.  Rep.  13.  It  seems  that  the  appel- 
lant's moving  to  Knottsville  to  collect  taxes 
was  entirely  coni^tent  with  the  idea  of  a  re- 
moval for  a  temporary  purpose,  and  would 
so  Indicate;  but  hia  thereafter  moving  to 
the  dty  of  Oweasboro,  and  engaging  in  the 
hotel  business,  and,  after  having  ftlled  in 
that  business,  engaging  in  butcher's  bus^ 
uess,  would  indicate  that  he  had  left  hte 
home  in  Yelvlngton  with  the  fixed  purpose 
of  permanently  abandoning  it.  His  move- 
ments clearly  indicated  that  purpose,  and  the 
persons  with  whom  he  dealt  and  contracted 
debts  doubtless  understood  it  that  way,  and 
mat  the  property  at  Ydvlngton  was  subject 


to  his  liabilities.  Now  It  seems  that,  after 
giving  to  the  persons  with  -whom  he  dealt 
the  reasonaiile  assurance  that  he  had  perma- 
nently abandoned  his  old  homestead,  and 
made  his  home  elsewhere,  aait  contracted 
debts  on  the  faith  thereof.  It  would  be  a 
dKception  and  a  fraud  npoo  them  to  allow 
him  to  claim  a  homestead  in  said  property 
by  making  known,  after  hicurring  these  ob- 
llgatiouB,  his  secret  intention  of  returning  to 
said  property,  and  occnpylng  it  as  a  home- 
stead. See  Btu%h  v.  Railroad  Ce.,  sspra. 
The  Judgment  is  reversed. 


ELLIOTT  V.  ELLIOTT. 

(Court  of  Aopeale  of  Kantndty.     Sept  12, 
1883.) 

Actios  fob  Bkrviobs — Cou2iTEKci.Aia— Isstbdo- 

T10N8. 

la  an  action  for  sarvices  rendered  in  tak- 
ing charge  of  the  farm  of  bis  fattier  under  an  al- 
leged memorandam  tinder  which  defendant  waa 
to  have  one-half  of  the  rental  value  of  the  farm, 
and  plaintiff  was  to  board  defendant  and  wife, 
defendant  filed  a  counterclaim  for  money*  ad- 
vanced and  stock  Bold  to  plaintiff.  Bdd,  that 
an  Instruction  to  find  for  defendant  "on  his 
counterclaim"  for  such  Imlance  as  might  be 
found  due  after  deducting  anytliing  due  plaintiff 
waa  not  misleading  as  including  debts  paid  by 
the  father  several  years  previoualy,  and  inci- 
dentally  referred  to  in  evidence. 

Appeal  from  circuit  ooiut.  Nelson  county. 

"Not  to  be  oflSdaUy  reported." 

Action  by  H.  a  Elliott  against  William 
Elliott  to  recover  for  work  and  services. 
Verdict  for  plaintiff  for  one  cent,  and  be 
appeals.    AfflrmedL 

John  D.  Wlekliffe,  fbr  appellant  Fulton 
St  McKay,  fbr  appelleei 

HAZELRIOO,  J.  The  appellant  sued  bis 
father,  the  appellee,  on  account  fbr  work, 
s^vlces,  etc.,  done  for  him  on  his  fhrm  from 
the  years  1884  to  1888,  induslve.  He  con- 
tends that  he  was  induced  to  quit  his  own 
farm  on  the  Ohio  river,  and,  with  his  fam- 
ily, move  to  Nelson  cotmty,  and  take  charge 
of  his  father's  farm  of  some  SOO  acres,  under 
a  written  memorandum,  which,  though  not 
signed,  was  In  fact  the  contract  between 
himself  and  father.  This  paper  was  writ- 
ten In  the  spring  of  1884,  and  was  to  the 
effect  that  the  appellant  and  his  wife  were 
to  come  to  the  appellee's  as  his  guests  until 
September  following,  to  see  whether  they 
would  like  nving  there.  In  the  mean  time 
the  son  might  put  under  cultivation  such 
portion  of  tlxe  fhrm  as  was  not  already  rent- 
ed, so  as  to  prepare  it  fbr  pasturing;  the 
rent  of  the  land  to  be  nsed  In  buying  seed 
for  that  purpose.  If  the  contraoting  par- 
ties were  satisfied  to  live  togettier  at  tlie 
expiration  of  that  time,  (September,)  then 
two  or  ttiree  reliable  neighbors  were  to  be 
selected  to  estimate  the  rental  value  of  tlie 
whole  farm  per  year.  Appellee  was  to  take 
one-half  of  this  sum  for  the  rent,  and  with 
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ttie  money  hare  Rich  ImprovementB  made 
OD  the  piaoe  aa  Troald  add  to  its  valne  hi 
the  Juc^iaait  of  the  father  and  son;  the 
lease  to  last  tat  three  or  flye  yean,  aa  tlie 
Boa  -wished.  The  hitter  waa  to  beard  hla 
father  and  Mn.  Bamett,  afnd  be  paid  board: 
for  any  Tlslthig'  children  or  grandohlldrEn 
of  the  appellee.  The  appellant  Bays  tbKt 
after  he  moved  to  his  father's  he  expended 
madt  money  and  labor  on  the  farm  during 
the  yenra  ISM  and  1885,  all  the  time  in- 
sisting^ on  the  aelceticm  of  the  nel^lxm  to 
eetinate  the  rental  vohie  of  the  place,  hat 
his  father  refused  or  delayed  doing  so  nntfi. 
the  latter  port  of  the  year  IS8S,  -when  the 
arMtratora  met,  and  fixed  the  annual  teatal 
for  three  years,  beginnlnff  December  26, 
1885,  at  9300  per  annmn,  in  addition  to  the 
board,  of  bis  father  and  Mrs.  Bamett;  the 
rest  to  be  paid  in  snch  improvementa  as 
the  father  and  son  might  agree  upon.  Tiiat 
he  tberenpon  took  diarge  of  the  place  nnder 
the  terms  of  tiie  original  proposition  and 
the  arbitration,  bat  that  the  defendant  caUed 
on  Mm  to  make  many  ImproTements  and  do 
much  work  oyer  and  above  the  value  of  the 
rent,  such  as  building  a  bam,  orlb,  hauling 
manure  for  the  farm,  ete.;  the  total  charge 
against  hla  father,  after  deducting  the  rent, 
being  ft,287.01,  for  wUdi  he  sues. 

The  defendant  dalns  that,  learning  in 
1884  that  Ills  sob's  farm  on  the  river  had 
been  subjected  to  continuous  overfiow,  and 
that  bis  family  were  in  reduced  or  straight- 
ened drcnmstaDceB,  he  Invited  him  to  came 
and  make  what  he  couM  out  of  his  farm, 
or  so  much  as  had  not  theretofore  been 
rented  to  others  for  that  year;  that  after- 
wards, U  matters  proved  satisfactory  to  de- 
fendant, and  their  Joint  occupancy  was  bar- 
numiaas,  he  would  let  him  have  the  farm 
on  reasonaUe  terms,  bc^  that  he  never  bad 
agreed  to  the  terms  In  the  paper  known  as 
"Proposition;"  that  this  paper  originated  with 
plaintiff;  that  the  plaintiff  got  the  benefit 
of  the  products  of  the  farm  in  1884,  and  like- 
wise in  1885,  and  that  defendant  fumlriied 
hUn  large  same  of  money  also,  and  that,  as 
to  the  plaintiff's  claims  set  iq>  for  these  two 
years,  more  than  five  years  had  elapsed  since 
their  alleged  creation;  that  he  did  rent  his 
farm  to  pkUntiil  far  the  yeara  1886-88, 
but  that  the  plalnttff '  expended  no  moneys 
for  bim,  or  built  any  Improvements,  or  did 
any  work  for  Iilm  on  the  farm  In  excess  of 
the  rent  money  which  was  to  be  so  expend- 
ed, or.  If  in  excess,  it  was  without  his  con- 
sent; that,  on  Die  eontrary,  he  paid  out 
divers  sums  tar  the  plaintiff,  let  bim  have 
large  quantities  of  lamber,  sold  Iilm  stock 
to  the  amount  of  938C,  fbr  which  lie  had 
tils  wife's  note,  etc. 

The  defendant's  cotmtexclalm  amounted 
to  several  thousand  dollars.  Upon  the  trial 
at  the  ease  befbre  a  Jnry,  and  after  the  fai- 
trodnction  of' an  mmsnally  laoge  number  of 
witnesses  for  each  ride,  a  verdict  for  one 
cent  was  returned  tat  the  plaintiff.     He  has 


appealed,  cemplalnlng  very  m^ntly  that  the 
finding  is  not  snstained  by  the  evidence, 
that  the  court  erred  in  giving  the  instruc- 
tions, etc. 

The  InstructJona  offered  by  the  plaintiff 
and  refused  by  the  court  were  perhaps  more 
Ukidy  to  OQofuse  than  to  aid  the  Jury.  The- 
Instructlona  given  are  general,  but  we  think 
sufficiently  plain  to  furnish  the  Jury  with  a 
knowledge  of  the  tsaues. 

If  there  was  no  memonmdam  of  the  con- 
tract upon  which  to  base  tlie  claims  arising 
in  18air-86,  the  Upse  of  five  years  before- 
suit  barred  them,  and  such  was  the  pur- 
port of  the  first  instruction. 

If  the  memorandum  or  paper  marked 
"Proposition"  was  dictated  or  authorized  by 
the  defendant,  or  was  afterwards  ratified 
or  approved  by  him,  then  the  Jury  were  told 
to  find  for  plaintiff  snch  amounts  as  would 
oompensHte  bim  for  work,  etc.,  in  1884-.8!^ 
fbmlshed  to  the  defendant,  mtlesB  the  evi- 
dence showed  that  the  defendant  did  not  re- 
ceive the  produets  or  bmefits  of  the  form. 
This  was  the  seeond  instruetion,  and  waa 
right  The  plaintiff  was  contending  tliat, 
under  a  contract,  he  did  the  work,  and  that 
the  defendant  got  the  ben^t  of  it  If  so, 
says  the  court,  find  for  the  plaintiff  the  value- 
of  his  services,  unless  the  plaintiff  himself 
got  the  ivoducts  of  the  form. 

To  the  third  Instractlon  the  plaintiff  urges- 
most  earnest  objection.  It  reads  thus: 
"Hiat  they  may  find  tor  fb.B  defendant  on. 
his  counterclaim  such  Imlance,  if  any,  as. 
may  be  shown  to  be  due  by  the  evidence 
after  deducting  such  amounts  as  may  have- 
been  paid  by  jdaintlff  to  defendant,  or  put 
upon  the  farm  in  Improvements  with  the  con- 
sent and  agreement  of  defendant"  It  is. 
thought  that  the  expression  "on  his  ctxunter- 
claim"  should  have  been  followed  by  the- 
words  "not  exceeding  the  sums  claimed  by 
defendant  in  his  pleadings;"  that  there  be- 
ing no  limit  fixed,  the  Jury  may  have  al- 
lowed certain  old  debts  paid  by  defendant 
for  Ills  son  many  years  ago.  But  it  will' 
be  observed  that  no  such  claim  Is  set  up- 
by  the  defendant  eiUier  in  Ills  pleadings  or 
In  his  proof.  On  his  cross-examination  he- 
speaics  Inddentally  of  having  i>ald  certain 
moneys  for  his  son,  but  we  cannot  believe- 
that  tills  could  In  any  way  have  been  taken 
into  the  account  by  the  Jury.  The  effort 
to  Aow  that  It  did,  we  think,  failed  and 
afforded  no  sufficient  ground  for  a  new  trial, 
and  will  not  be  reviewed  herft, 

The  Instructions  charging  the  Jury  not  to 
find  for  plaintiff  for  Improvements  in  excesa 
of  9900,  unless  they  were  done  with  the 
knowledge  or  consent  of  the  defendant  or 
were  of  value  to  him,  were  manifestly  right, 
even  if  the  terms  of  the  memorandum  are 
to  prevail. 

On  the  whole  case,  we  tliink  the  plaintllT 
had  a  full  and  fair  chance  to  eatatdlah  Ua- 
daims  befona  the  Jtuy,  and  we  will  not  dis- 
turb tlu  vordict    Judgmoit  afih-med. 
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COMMONWEALTH  T,  DAVML 
(Court  of  Appeals  of  Kentucky.    S^t  7,  1888.) 

PBKjnBT— ISDIOTMEST— VaBIA>-CE. 

On  a  trial  for  perjaiy  in  swearing  false- 
ly In  a  bastardy  proceedinK,  which  the  indict- 
ment alleges  was  nad  on  October  1,  1892,  the 
record  of  that  proceeding  is  admissible,  though 
it  states  the  date  as  September  19,  1892;  both 
dates  being  before  the  finding  of  the  indictment. 

Appeal  from  circuit  ooort.  Graves  county. 

"Not  to  be  officially  reported." 

Will  Davis  was  tried  for  peijuty,  and  ac- 
quitted. The  commonwealth  appeals.  Re- 
versed. 

Wm.  J.  Hendrick,  Atty.  Gen.,  for  the  Com- 
monwealth. 

LEWIS,  J.  Appellee,  Will  Davis,  having 
been  indicted  for  the  offense  of  false  swear- 
ing, and,  under  a  peremptory  instruction  of 
the  court,  found  by  verdict  of  the  jury  not 
guilty,  the  commonwealth  prosecutes  this  ap- 
peaL  The  circumstances  under  wliich  the  al- 
leged offense  was  committed  are  stated  in 
the  indictment  substantially  as  follows:  That 
upon  trial  In  the  Graves  county  court  of  the 
cause  of  the  commonwealth  against  appellee 
on  a  warrant  charging  him  with  being  father 
of  a  bastard  child,  he  appeared  as  a  witness 
on  his  own  behalf,  and,  being  duly  sworn  as 
such,  did  willfully,  fidsdy,  and  feloniously 
state  and  give  in  evidence  that  he  never  at 
any  time  had  sexual  Intercourse  with  Leila 
Sauyer,  mother  of  said  bastard  child,  where- 
as in  truth  he  had,  before  testifying,  such  in- 
tercourse with  her.  Upon  trial  of  this  case 
the  commonwealth  offered  In  evidence  duly 
authenticated  record  of  the  proceeding  in  the 
bastardy  case  against  appellee,  showing  the 
trial,  verdict,  and  judgment  of  the  coimty 
court  But  objectl<«  was  made  and  sus- 
tained by  the  lower  court  to  said  record  as 
evidence,  upon  the  ground  that  trial  of  the 
bastardy  case  appears  therefrom  to  have 
been  pending  and  determined  September  19, 
1892,  whereas  it  is  alleged  in  the  indictment 
such  trial  was  had  October  1,  1892.  The 
commonwealth  then  ofFered  to  prove  the 
same  facts  by  oral  testimony,  objection  to 
which  was  made  and  sustained  because 
record  evidence  thereof  was  the  best  evi- 
dence, and,  as  no  other  evidence  was  offered 
by  the  commonwealth,  verdict  of  not  guilty 
necessarily  followed.  To  convict  for  false 
swearing  tmder  the  statute  it  is  essential  to 
allege  In  the  Indictment  and  prove  on  trial 
that  the  false  oath  was  taken  knowingly 
and  willfully,  on  a  subject  concerning  which 
the  party  could  be  legally  sworn,  and  before 
a  person  authorized  to  administer  the  oath. 
Com.  V.  Powell,  2  Mete  (Ky.)  10;  Com.  v. 
Still,  83  Ky.  275;  RIchey  v.  Com.,  81  Ky. 
524  These  essential  facts  were  all  fully 
and  sufficiently  stated  in  the  Indictment 
But  it  would  not  have  been  competent  or 
available  for  the  commonwealth  to  prove 
the  alleged  false  oath  was  knowingly  and 


willfully  taken,  without  first  showing  it  was 
80  taken  on  a  subject  concerning  wliidi  ap- 
pellee could  be  legally  sworn,  and  before  a 
person  auth<xlzed  to  administer  the  oath. 
These  two  facts  could  be  properly  shown 
alone  by  the  record,  which  the  lower  court 
rejected  as  evidence,  and  are  foUy  shown 
thereby;  and  it  seems  to  us  it  was  error  to 
sustain  the  objection  made  to  the  competency 
of  that  record  as  evidence,  because,  whetlier 
trial  of  the  bastardy  case  tocilt.  place  Sep- 
tember 19,  1892,  as  appears  therefrom,  or 
October  1,  1892,  as  stated  in  the  indictment 
is  not  at  all  material,  inasmuch  as  it  ap- 
pears from  both  that  the  alleged  offense  was 
committed  before  finding  of  the  indictment 
The  statement  of  facts  was  made  in  the  in- 
dictment qnite  fully  and  explicitly  enough  to 
enable  a  person  of  common  understanding 
to  know  what  particular  offense  was  intend- 
ed to  be  charged,  and  to  enable  the  court 
In  case  of  conviction,  to  prooonnce  judgment 
that  would  bar  another  prosecution  for  the 
same  offense;  and  the  Criminal  CJode  does 
not  require  a  charge  to  be  made  in  an  In- 
dictment more  directly  or  with  a  greater 
degree  of  certainty  than  that 

We  are  utteriy  unable  to  see  wherein  the 
variance  in  date  of  the  bastardy  trial  as 
stated  in  the  indictment  and  shown  by  the 
rejected  record,  could  possibly  defeat  the 
right  of  the  case,  or  prejudice  that  of  ap- 
pellee. Moreover,  It  has  heea  expressly  held 
by  this  court  In  RIchey  v.  C!om.,  81  Ky.  624, 
that  in  a  prosecution  for  false  swearing  date 
of  commission  of  such  offense  need  not  be 
alleged  at  all  In  the  Indictment,  because  not 
materlaL 

In  our  opinion,  the  lower  court  erred  to 
the  prejudice  of  the  commonwealth  in  sus- 
taining objection  to  said  record  as  evidence, 
and  this  opinion  is  directed  to  be  certified. 


COMMONWEAI/TH  v.  ALEXANDER. 
(Court  of  Appeals  of  Kentudcy.    Sept  9,  1803.) 
Appeal  from  circuit  court   Estill  county. 
"Not  to  be  officially  reported." 
Theodore  Alexander  was  Indicted  for  de- 
facing the  brands  on  sawlogs.    A  demurrer 
to   the  indictment  was   sustained,   and  the 
commonwealth  appeals.    Reversed. 

Wm.  J.  Hendrick,  Atty.  Gen.,  for  the  Com- 
monwealth. 

BENNE3TT,  O.  J.  The  Indictment  charges 
the  appellee  with  the  crime  of  cutting  off  and 
defacing  the  brands  on  certain  sawlogs  l>e- 
longlng  to  the  Asher  Lumber  Ciompany,  and 
which  were  in  the  Kentucky  river,  and 
which  were  branded  with  the  brand  of  said 
company,  which  brand  was  recorded  as  re- 
quired by  the  act  of  the  legislature,  and  that 
the  brands  were  cut  and  defaced  in  the  coun- 
ty where  same  was  recorded.  The  lower 
court  sustained  a  demurrer  to  the  indict- 
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ment.  As  there  la  no  brief  on  file  for  the 
appellee,  the  objections,  If  any,  to  the  Indict- 
ment, are  not  pointed  out;  but  according  to 
tbe  case  of  Com.  ▼.  Puckett,  (Ky.)  17  B.  W. 
Rep.  353,  the  indictment  is  sufflclent  That 
case  is  approved.  The  case  must  be  re- 
versed, and  remanded  for  further  proceed- 
tD<s  consistent  with  this  opinion. 


SCOTT  V.  00MMOMWSiAI.XH. 

(Gonrt  of  Appeals  of  Koitnclcr.    Sept  9,  1803.) 

HomoiSB  —  KviDENXB  —  Lettibs  fbom  Dbpbnd- 
AKT  TO  Wive. 

1.  In  a  homicide  ease,  a  letter  written  by 
defendant  to  his  wife  is  not  admissible  aerainst 
him,  however  the  letter  was  obtained  from  her. 

2.  The  fact  that  defendant,  on  being  com- 
pelled by  the  court  to  answer  the  questions 
asked  him  on  cross-examination,  admitted  he 
wrote  the  letter,  and  id«itified  it,  did  not  le- 
galise it  as  evidence. 

3.  The  piinishm^it  for  manslaughter  being 
imprisonment  for  from  2  to  21  years,  to  be  fixed 
by  the  jury,  the  admission  of  incompetent  evi- 
dence, the  natural  effect  of  which  is  to  lessen 
the  force  of  other  testimony,  tending  to  show 
criminal  intimacy  by  deceased  with  plaintiff's 
wife,  is  reversible  error. 

Appeal  from  clrcoit  court,  Bath  county. 
"To  be  officially  reported." 
Henry  Scott  was  convicted  of  manslaugh- 
ter, and  appeals.    Reversed. 

Smoot  &  Oodgell,  for  appellant  Wm.  X 
Hendrick  and  C  W.  Ooodpaster,  for  the 
Commonwealth. 

IiBWIS,!.  The  evidence  In  this  case— of 
witnesses  pres«it— shows  that,  about  or 
soon  after  nightfall,  appellant  went  through 
the  back  door  Into  the  storehouse  of  de- 
ceased, situated  in  a  village  where  they 
both  resided,  and,  without  other  warning 
than  simply  pronouncing  the  given  name  of 
deceased,  commenced  to  fire  his  pistol  at 
and  killed  him;  so  that,  although  deceased 
fired  also  very  soon  after  appellant's  first 
shot,  and  both  continued  to  fire  until  as 
many  as  seven  or  more  shots  were  ex- 
clianged,  there  Is  no  ground  whatever  upon 
which  to  base  the  excuse  of  self-defense. 
The  Jury,  however,  found  a  verdict  of  mau- 
slaughto'  only,  fixing  pimishment  at  con- 
finement in  the  penitentiary  16  years. 

We  perceive  no  error  in  instructions  to 
the  ]niy,  and  the  single  Inquiry  left  is  wheth- 
er the  court  erred  In  permitting  read  In  evi- 
dence a  letter  which  appelant,  while  con- 
fined in  Jail,  wrote  to  his  wife.  Appellant, 
on  being  cross-examined  as  a  witness  In  bis 
own  b^alf,  admitted  he  wrote  the  letter, 
and  identified  it  But  that  does  not  seem 
to  US  to  legalize  the  evidence,  If  not  other- 
wise competent.  Inasmuch  as  he  was  re- 
4|iilred  by  the  court,  over  his  objection,  to 
answer  questions  relative  to  the  letter  pro- 
pounded by  the  commonwealth.  He  testi- 
fied on  the  trial  that  he  committed  the  homl- 
-dde  In  a  state  of  passion  and  excitement 


caused  by  the  belief  that  his  wife  and  de- 
ceased were  criminally  intimate;  that  his 
susi^clon  was  aroused  by  their  conduct  at 
the  railroad  depot  in  Mt  Sterling  the  day  be- 
fore, where  they  WM'e  together,  as  he  be- 
lieved, by  prearrangement;  that  after  their 
return  home,  and  on  the  day  of  the  killing, 
he  sought  an  interview  with  deceased  at  his 
storehouse,  and,  as  other  witnesses  also  testl- 
ty,  harsh  lang^uage  passed,  or  rather  was 
used  by  ap];>eUaat;  that,  being  harassed 
with  atisplclon,  he  asked  his  mother,  who 
lived  at  his  bouse,  If  she  believed  his  wife 
was  unfaithful,  and  the  affirmative  answer 
to  his  question,  and  his  mother's  statement 
that  about  one  week  previously  she  bad 
seen  his  wife  and  deceased  together  at  night, 
and  under  circumstances  showing  they  were 
guilty,  caused  him  to  se^  deceased,  and 
take  his  lifei.  In  addition  to  the  Informa- 
tion given  to  appellant  by  his  mother,  the 
correctness  of  which  she  swore  to  on  the 
trial,  other  vrltnesses  testified  to  conduct, 
on  various  occasions,  of  deceased  and  appel- 
lant's wife,  inconsistent  with  their  Inno- 
cence, and  from  which  the  Jury  was  author- 
ized to  infer  they  had  been  criminally  Inti- 
mate. Although  manslau^ter  is  an  offense. 
In  every  case,  without  legal  ratcuse,  still  it 
la  the  policy  of.  the  statute  to  vary  the  pun- 
ishm«it  so  as  to  suit  circumstances  of  ag- 
gravation or  extenuation,  as  the  case  may 
be;  and  hence  the  margin  fixed  is  not  less 
than  2  or  more  than  21  years.  It  thus  be- 
comes a  substantial  error  of  the  court  to 
permit  Incompetent  evidence  to  go  to  the 
jury,  the  natural  effect  of  which  Is  to  either 
Increase  or  lessen  the  punishment  that  would 
be  otherwise  inflicted.  An  Invasion  of  mari- 
tal rights  by  a  seducer  or  adulterer  is  al- 
ways treated  as  a  great  provocation,  and 
Juries  are' prone  to  palliate  the  offense,  and 
lessen  the  punishment  of  a  party  who  takes 
the  wrongdoer's  Ufe  under  sudden  heat  and 
passion  induced  thereby.  The  letter  in  ques- 
tion— we  need  not  quote  it— does  not  con- 
tain an  admission,  in  terms,  that  appellant 
then  believed  his  wife  innocent  of  wrong- 
doing with  deceased,  but  does  contain  ex- 
pression of  affection  for  and  desire  to  see 
her.  It  seems  to  us  the  natural  effect  of 
that  letter  upon  the  minds  of  the  Jury— and, 
from  the  severity  of  punishment  Inflicted, 
the  actual  effect— was  to  lessen  or  break  the 
force  of  other  testimony  tending  to  show 
the  guilt  of  the  deceased,  and  thereby  de- 
prive appellant  of  that  extenuating  fact 
If,  therefore,  it  was  error  to  admit  the  let- 
ter as  evidence,  it  must  be  treated  as  re- 
versible error. 

The  rule  excluding  husband  and  wife  tes- 
tifying for  or  against  each  other  in  a  crim- 
inal prosecution,  except  In  case  of  per- 
sonal Injury  by  one  to  the  other,  is,  as 
stated  In  Greenleaf  on  Evidence,  (volume  1, 
i  334,)  founded  partiy  on  the  Identity  of 
their  legal  rights  and  interests,  and  partly 
on  principles  of  public  policy  wlilch  lie  at 
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tb»  basis  of  elvU  sodety.  "For  It  Is  es- 
sential to  the  happiness  of  social  life  tliiit 
the  confldence  aubslstisg  between  tbei  bus- 
bend  and  wUt  tOioidd'  be  sacredly  pro- 
tected aad  (Aoished  hi  lt»  most  unlimlt^ 
•d  extent,  and  to  break  down  or  lmp»ff 
tb«  great  principles  which  protect  the  sane^ 
titles  of  that  relation  would  be  te  deetroy 
tlia  beet  aolacea  of  human  exlBtencfc"  In 
Blswlck  ▼.  Com.,  13  Bush,  155,  this  court, 
dtln?  as  KoOiorlty  Oreealeat  on  Bvidence 
and  Phillips  on  Bvldence,  nsew  this  language: 
"Information  coming  to  a  husband  or  wife 
la  consequence  or  by  reason  of  the  exist- 
ence of  the  marriage  relation  Is  to  be  treat- 
ed as  confldiMatlal,  and  the  coafldence  wMdi 
the  law  creates  while  13i»  parties  remain  1b 
the  most  tntlma/te  of  all  relations  eanae< 
be  broken  eyen  after  that  relation  has  been 
dissolyed."  In  McGuire  T.  Maloney,  1  B. 
Mon.  224,  It  was>  to  the  same  effect,  h^d 
that  the  policy  of  tbe  law  so  far  protects 
that  privacy  and  confidence  essential  to  the 
marriage  relation,  and  necessarily  springing 
from  It,  as  not  only  not  to  allow,  but  pre- 
rent;  even  after  termination  of  the  cover- 
ture, any  disclosure  by  the  wife,  In  a  court 
of  Justice,  which  Implies  a  Tlolatton  of  the 
confldence  which  was  reposed  in  her  as  s 
wife.  The  evidence  In  tUs  case  shows-  the 
letter  In  question  was  procured  from  appel- 
lant's wife  by  a  brother  of  the  deceased, 
and  thus  came  Into  possesrion  of  the  com- 
monwealth's attorney.  But  It  seems  to  ua, 
whether  given  up  by  her  TDluntarlly,  »r  ob- 
tained against  her  wlU,  it  was  a  dlsdosure 
of  what  had  been  written  by  her  husband  in 
the  privacy  and  confidence  of  the  marital 
relation,  and  the  use  of  it  against  the  hus- 
band in  this  case  was  lust  as  much  against 
the  policy  of  the  law,  because  as  fully  with- 
in the  reason  for  It,  as  would  have  been  a 
disdoaure  of  what  he  had  said  to  her  In 
the  confldence  and  prtrocy  of  the  marriage 
relation.  The  case  of  Selden  v.  State,  74 
Wis.  271,  ^  N.  W.  R^p.  218,  WHS  a  prosecu- 
tion of  a  person  for  perjury,  who,  In  a  pro- 
ceeding against  tds  wife  fW  divorce;  made 
affidavit  tiiat  he  did  not  know  her  place 
of  residence;  and  the*  question  on  the  trial 
was  wheth^  letters  written  by  him  to 
her  pending  proceeding  for  divorce,  show- 
ing he  did  know  hee  place  of  residence,  and 
which  she  had  placed  in  possession  of  her 
attorney,  were  competent  evidence  against 
him  In  tbe  criminal  trloL  Applying  the 
role  mentioned,  it  was  there  hdd  that,  the 
letters  I>elng  confidential  communications, 
not  even  tbe  address  on  the  envelopes  could 
be  used  as  evidence  against  the  husband; 
and,  in  support  of  the  ruling  In  that  case, 
numerous  decisions  of  Bnglish  and  Amcarf- 
can  courts  are  cited.  In  our  opinion,  the  ad- 
mission as  evidence  In  this  ease  of  the  let- 
tar  written  by  appellant  to  his  -wife  was  an 
error  prejudldol  to  his  mibatantlal  rights, 
and  the  Judgment  is  reversed  for  a  new 
trial  consistent  with  this  opinion. 


BUTLER  V.  DAVIS. 

(Oonrt  of  Appeals  of  Kentndcy.     Sept  1% 

1893.) 

HOMaSTSAD— IkfaOVBVBNtS  —  IiIABIUTT  TO  EZ»- 
COTIOW. 

The  owner  of  a  homestead  pulled  down 
tib*  old  resideaee  th«reon,  and  in  part  with  He 
materia]  thereof  built  a  new  residence^  Held, 
that  the  residence  was  an  "ImproTement,"  and 
subject  to  a  debt  created  before  its  orectioiw 
under  Gen.  St  c.  38,  art.  13,  1 16. 

Appeal  from  drcult  court,  Breckinridge 
county. 

"Not  to  be  ©facially  reported." 

Action  by  li.  M.  Davis  against  Felix  But- 
ler to  subject  his  homestead  to  an  indebted- 
ness- due  plaihitiS.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

N.  Mca  MercH*  and  Knott  &  Bdelen,  for 
appellant  Thomas  H.  Hines  and  M.  E^sk- 
rUge,  far  appellee. 

BENNETT,  a  X  The  appdlant  is  a  house- 
keeper witiH  a  family,  and  Is  entitled  to  a 
homestead.  There  was  an  old  and  dilapidat- 
ed residence  house  on  the  land  that  he 
owned  as  a  homestead.  He  conduded  that 
the  old  house  was  not  worth  being  repaired; 
conseqofcntly  he  tore  the  same  down,  and 
built  a  new  residence  house  in  its  stead, 
working  some  «t  the  material  of  the  old 
house  into  the  new  ona  The  appellee  aoogbt^ 
to  subject  the  homestead  to  the  extent  of 
the  value  of  the  new  house  to  the  appeUant's 
Indebtedness  to  him,  which  existed  prior  to 
the  erection  of  the  new,  house.  Chapter  38, 
art.  13,  S  16,  Gen.  St,  is  as  follows:  "Hie 
exemption  provided  for  in  this  chapter  shall 
apply  to  all  persons,  of  any  race  or  color,  vrho 
are  actual  bona  fide  housekeepers,  with  a 
family,  of  this  commonwealth,  but  shall  not 
apply  to  sales  under  execution,  attadiment 
or  Judgment  at  the  suit  of  creditors  if  the 
debts  or  liability  existed  prior  to  the  pur- 
diase  of  the  lands,  or  of  the  erection  of  the 
improvements  thereon.  The  policy  of  the 
statute  is  not  to  allow  to  the  debtor  a  home- 
stead as  against  the  dalm  of  an  existing 
creditor.  Nor  to  allow  him  to  withdraw  his 
money  or  means  from  such  creditor  erecting 
improvements  thereon."  It  seems  that  the 
erection  of  the  new  building  was  the  erection 
of  an  Improvement,  in  the  sense  of  the  stat- 
ute. The  fact  that  the  old  building  was  torn 
down,  and  some  of  the  material  worked  In- 
to the  new  building,  is  in  no  sense  an  or- 
dinary repair  of  a  residence,  but  is  the  erec- 
tion of  an  improvement  The  judgment  is 
affirmed. 


DEMPSEJy  V.  TAYLOR  et  aL 

(Goozt  of  CStU  Appeals  of  Tesaa.     Sept  IS, 

1893.) 

Cosniicijrois— New  Tbtai.  —  StntPHtsa—  R-bcord 
OM  Affou.— iMPBAOHinnpr  —Wills— Co^stkuo- 
noN. 

I.  In  treEqpass  to  try  title,  where  a  witaess 

called  by  defendant  to  prove  the  execution  of  a 
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deed  refnied  to  testify  to  ita  AutlMntldty,  a  tub- 
tlon  to  continue  the  case  on  the  grouna  of  sur- 
prise is  properly  denied  where  there  is  no  offra- 
lu  connect  the  deed  with  any  defense,  or  to  show 
that  it  coold  not  b«  estabUshad  by  «ther  testi- 
mony. 

2.  The  refusal  of  a  motion  for  new  trial 
was  in  the  discretion  of  the  court,  though  de- 
fendant was  surprised  by  the  testimony  of  the 
(rautor  in  the  deed,  where  defendant  does  not 
show  that  the  deed  in  question  was  necessary 
to  his  defHise. 

3.  When  the  trasaeript  on  wmeal  Aotm 
that  a  certain  deed  was  dated  1888,  tlie  affidar 
Tit  of  an  attorney  in  the  case,  showinj;  Qiat  it 
is  a  clerical  mistalce,  and  that  the  date  was 
1878,  cannot  be  considered. 

4.  A  devise  of  "two  town  lots"  in  C^  "to- 
Cether  with  all  the  buildines,  all  the  cattle,  and 
«U  other  property,"  oouTeys  all  the  real  and  per- 
gonal property  of  testator,  faicIudinK  a  farm. 


Appeal  from  district  court, IlcOullDch 
I7:  J.  W.  Timmina,  Judge. 

The  other  facta  fully  appear  in  tte  follow- 
ing statement  by  OOLLARD,  J.: 

Tliis  la  aa  action  of  treq>afl8  to  try  tttiie, 
brought  April  15,  1880,  by  ai>pdl0es,  X  If. 
Taylor  and  Hency  MueUer,  against  appeUant, 
Joseph  Dempsey,  to  386  acres  of  land  in 
HcCoUodi  county,  patented  to  Heinrich  F. 
Kobler.  Defendant  answered  b^  pies  of  net 
guilty  and  10  years'  statute  of  limitation. 
Verdict  and  jadgment  were  Fendeoed  for 
jdaintlfCB,  asd  defendant  has  appeaJed.  At- 
finned. 

Plaintlfb  introdneed  in  evidence  patent  to 
Heinrich  F.  KcALer  to  the  land  In  contro- 
Teny,  and  the  wUl  of  Kotaler,  duly  probated 
In  Gomal  county,  Tex.,  on  l^e  Z7th  day  of 
Joly,  1868.  The  wiU  begins:  "{,  tbe  aob- 
acriber,  ptddlely  declare  before  all  that  I 
^re  and  bequeath  my  estate,  althoagh  in  a 
-sickly  condition,  but  still  of  full  conscience 
and  free  use  of  my  mental  faculty,  as  fol- 
lo-vrs:  (1)  I  give  and  bequeath  to  my  son 
Heinrlcb  KtMet  the  two  towa  lots  situated 
in  Comal  Town  Ko.  — — ,  together  with  all 
the  buildings,  all  the  cattle,  and  all  other 
property.  (2)  I  give  and  bequeath  to  my 
«on  Heinrich  Kohler  tiie  outstanding  and  the 
casb  money  on  hand,  and  he  may,  according 
to  his  plensnre  and  free  will,  give  same  to 
my  youngest  son  FrtedriA,  because  lie  as 
yet  rectived  nothing  from  bis  father:  pro- 
vided, if  any  remains  after  the  matntenanoe 
of  the  father.  (8)  In  conBldcmuoa  my  son 
Heinrich  obligates  himself  to  alone  provide 
for  tbe  maintenance  of  the  father,  first  with 
good,  comfortable  clothing,  clean,  good  bed, 
wholesome  food,  doctor  and  medicines,  and 
after  my  demise  a  decent  funeral.  This,  my 
last  will,  subscribed  by  two  tmetworthy  wit- 
nesses. Sealed  and  deposited.  Done  at 
Comal  Town,  the  20th  Aprtl.  1867,  in  county 
ComaL  Name  of  testator:  IBeal.]  Heinrich 
Fiiedilcfa  Kohler.  Name  of  heir:  [BeaLj 
Heinrlcb  Kohler."  There  are  two  subscrib- 
ing witnesses.  Plaintiffs  Introduced  deed 
from  Heinrich  Koliler  to  themselves.  Do- 
fendant  iHioved  by  one  Bam  Avants  that  be, 
Avantsi,  "bought  tJte  claim  of  one  Pranklln 
to  the  property  In  controversy  In  the  spring 


of  1888;  that  FranUin  remained  on  tbe 
property  by  his  permission  for  about  one 
week,  when  he,  Avants,  sold  out  to  W.  R. 
Weldon,  Weldon  taking  immediate  posses- 
sion, and  Franklin  moving  out."  Defend- 
ant proved  by  W.  K.  Weldoo  that  "after 
pnrcbasuig  from  Avants  be  Uved  on  the  prop- 
erty with  his  family,  using  and  cultivating 
it,  for  about  one  year  and  a  half,  wben  be 
aold  oat  by  written  oooveyance  to  J.  B. 
Hogg."  Here  defendant  closed  his  testi- 
mony. A  bill  of  csxoeptiofDs  shows  that  he 
"«Ddeavored  to  prove  by  W.  R.  Weldon  the 
eBBcatioa  of  a  deed  (a  part  of  defendant's 
title)  made  by  him,  the  said  Weldon,  to  J. 
B.  Hogg;  bat  when  be  placed  tbe  witness 
npon  the  stand  he  refused  to  testify  to  its 
aatheBrtldty,  whereiQ>oa  d^endant  reQueat- 
ed  ie&we  *t  tbe  court  to  withdraw  bis  an- 
noonoeiaent  of  ready  for  trial,  and  make  a 
motl<n  for  a  postpcuieineit  or  a  continuance 
on  the  ground  of  sorprise,  wbidi  request  was 
by  tbe  oouit  overruled,"  to  which  ruling  de- 
feadont  dtdy  excepted.  The  court  thereupon 
directed  the  jury  to  return  a  verdict  for  tba 
pkdaUffs,  whlcb  was  done^  and  Judgment 
was  reudeied  for  plaintlils  for  the  land. 

Bell  &  Drane,  for  appellanu  J.  M.  Taylor 
and  Walter  Anflerson,  for  appellees. 

OOIilARD,  J.,  (a/ter  stating  the  facta.) 
Detfesdani  has  appealed,  aaA  assigns  as  er- 
MC  the  action  of  the  conrt  In  refuEflng  to 
all0<w  blm  to  withdraw  bis  anuount-ement, 
aad  postpone  er  continue  tbe  case.  Tbe 
mtpUcation  was  addressed  to  tbe  discretion 
of  Ijbe  court,  and  its  exercise  sdwuld  not  be 
condemned  imleaB  it  was  clearly  erroneous. 
Tbace  was  no  ofhr  to  connect  tbe  deed  with 
any  defense,  or  to  idiow  Its  importance,  or 
that  it  coadd  not  be  estaljlished  by  other 
testimony.  The  fact  et  ■urprlse  was  not 
sitated  to  tbe  court,  nor  was  it  supported 
by  affidavit  Undo:  the  drctuustances  aa 
Btated  in  tbe  bill  of  exeepticnB,  it  cannot 
be  held  that  the  court  abused  Us  discretion 
in  requiring  tbe  trial  to  proceed.  The  court 
reviewed  tbe  entire  matter  upon  the  motion 
for  a  new  trial,  in  wtaidU  tbe  grounds  of  sur- 
prise and  other  facts  were  set  up,  which  mo- 
tion was  overruled  by  the  court  Tbe  re- 
fusal to  grant  a  new  trial  is  assigned  as  er- 
ror. Tbe  question,  then,  is,  did  the  oomrt 
eiT  in  refnsing  a  new  trial  «n  tbe  ground 
of  surprise?  Ql>e  motion  for  a  new  trial 
sets  up  that  Weldon  was  duly  subpoenaed 
by  defendant,  and  was  present  in  court  be- 
fore axmooncement,  "for  tbe  purpose  of  prov- 
ing tbe  execntlen  of  tbe  deed  from  him  to 
J.  B.  Hogg;  that  proof  of  the  execution  of 
the  deed  was  a  necessary  part  of  defend- 
ant's case;  that  some  time  prior  to  the  issu- 
ance of  said  subpoena,  before  tbe  present 
tern  of  this  court,  the  said  W.  B.  Weldon, 
with  tbe  deed  in  question  before  him,  and 
after  ffxnminlng  tbe  same,  stated  to  defend- 
ant   and    to    defendant's    attoraegr,    Q.    L. 
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Beatty,— as  ttHI  appear  from  bis  affidavit 
hereto  attached,— in  his  (defendant's)  pres- 
ence, that  said  deed  waa  the  one  he  exe- 
cuted to  J.  B.  Hogg;  that  he  recognized  It 
as  such,  and  could  swear  to  it  Defendant 
further  says  that  he  relied  upon  these  rep- 
resentations, and  did  not  know,  and  could 
not  have  known  by  any  amount  of  diligence, 
that  said  W.  R.  Weldon  would  swear  dif- 
ferently when  placed  upon  the  witness 
stand;  and  that  be,  defendant,  was  greatly 
surprised  hy  the  teiatlmony  of  said  witness; 
that  all  of  this  was  through  no  fault  of  de- 
fendant, but  was  the  result  of  being  over- 
reached and  deceived  by  the  fraudulent  and 
false  representations  of  said  Weldon.  De- 
fendant further  says  that  he  has  a  good 
and  meritorious  cause  of  action;  that  he  and 
those  whose  estate  he  claims  in  the  land  in 
controversy  have  had  and  held  open,  peace- 
able, uninterrupted,  adverse  possession,  us- 
ing, occupying,  and  enjoying  the  same  for 
more  than  ten  years  consecutively  next  pre- 
ceding the  filing  of  plaintiffs'  petition.  He 
further  says  he  can  and  wUl  prove  the 
execution  of  said  deed  by  other  means  than 
by  said  Weldon,  and  that  he  verily  believes 
that  if  granted  a  new  trial  the  result  of  the 
suit  will  be  different  on  another  trial."  The 
motion  was  sworn  to  by  defendant,  and  was 
supported  by  the  affidavit  of  the  attorney, 
G.  li.  Beatty.  We  cannot  say  that  the  trial 
Judge  abused  the  discretion  which  the  law 
gives  him  in  refusing  a  new  trial  In  this 
cose.  Dotson  v.  Moss,  58  Tez.  156;  Delmas 
V.  Margo,  25  Tex.  1.  Th^  motion  shows 
clearly  enough  that  defendant  was  surprised 
at  the  testimony  of  Weldon,  the  grantor  In 
the  deed,  by  whom  he  expected  to  prove 
its  execution,  (White  v.  Holliday,  20  Tex. 
678;  Wiggins  v.  Fletehel,  50  Tex.  64,)  but  It 
does  not  show  the  materiality  of  the  deed 
in  establishing  bis  defense.  He  shows  that 
he  has  a  good  defense  by  10  years'  posses- 
sion in  himself  and  those  whose  estate  he 
claims,  but  he  does  not  show  that  the  deed 
was  essential  to  that  defense.  His  connec- 
tion with  that  deed  is  not  shown.  He 
should  have  exhibited  to  the  court  his  chain 
of  title,  so  as  to  enable  the  court  to  deter- 
mine  whether  or  not  he  had  a  meritorious 
defense,  and  whether  another  trial  would 
change  the  result  "He  must  set  forth  un- 
der oath,  not  in  general  terms,  but  spedfic- 
ally,  the  facts  upon  which  he  claims  such 
merits."  Montgomery  v.  Carlton,  56  Tex. 
431;  Contreras  v.  Haynes,  61  Tex.  106;  Hol- 
liday V.  HolUday,  72  Tex.  585,  10  S.  W.  Rep. 
690.  The  motion  does  not  show  to  us  that, 
if  the  Judgment  were  set  aside,  a  different 
result  would  be  reached  upon  another  trial, 
or  that  even  a  prima  facie  case  would  be 
made  by  the  aid  of  the  deed  in  question. 
Defendimt  may  have  bad  a  good  defense  un- 
dw  the  statute  of  limitations,  and  he  may 
be  able  to  prove  it  by  other  testimony  than 
this  deed,— at  least  to  160  acres  of  the  land. 
If  the  plea  did  not  depend  upon  the  deed,  it 


would  be  unimportant,  and  the  failure  to 
sustain  the  plea  could  not  be  attributed  to 
the  want  of  the  deed.  The  necessity  of 
the  deed  to  such  defense  is  not  shown.  The 
statement  of  facts,  as  found  in  the  tran- 
script, shows  that  Avants  bought  the  daim 
of  one  Franklin  to  the  property  in  the  spring 
of  1888.  This,  it  seems,  Is  the  beginning  of 
the  i>osseesIon  relied  on  to  support  the  plea 
of  limitation  of  10  years.  This  proof  makes 
it  impossible  to  support  the  plea,  tills  suit 
having  been  comm^iced  April  15,  188!).  In 
such  case  It  would  not  be  pretended  that 
there  was  any  merit  in  the  motion  for  a 
new  trlaL  There  Is  not  sufficient  other  tes- 
timony upon  the  subject  In  the  transcript  to 
enable  us  to  say  that  the  date  "1888"  Is  a 
clerical  mistake.  Appellant's  attorney  ap- 
pends to  his  brief  bis  affidavit  showing  ttiat 
it  is  a  clerical  mistake,  and  that  the  date 
should  be  "1878."  This  affidavit  cannot  be 
considered;  the  transcript  cannot  be  so  cor- 
rected. We  vyiU  say,  however,  that  our  de- 
cision would  be  the  same  if  the  date  had 
been  1878  instead  of  1888. 

It  Is  imnecessary  to  discuss  at  length  the 
assignment  of  error  that  plaintiffs  could  not 
recover  because  the  will  of  Kobler  does  not 
give  the  land  in  controversy  to  his  son  Heln- 
rich.  Taking  the  entire  instrument  in  all 
its  parts,  and  construing  it  under  estab- 
lished rules,  there  can  be  no  doubt  that  the 
intention  of  the  testator  was  by  the  will  to 
bequeath  and  devise  cA  his  estate,  real  and 
personal,  to  his  son  Heimich.  This  inten- 
tion is  clearly  derived  from  the  will.  There 
was  no  error  in  the  Judgment  of  tbe  court 
below,  and  it  is  affirmed. 


BENDER  et  al.  v.  PEYTON. » 

(Court  of  Civil  Appeals  of  Texas.     Sept  21, 

1883.) 

CONTIUCT  FOB  SERVICES  —  BbKACH  —  WHAT  CON- 
STITUTES —  BsooMixo  Paktner  or  Emplotbk's 
CoMPBTiTOB — Action  bt  Ekplotb  —  Evidbkcb 

— ASSIONMBNTB  of  EbKOB — SUFFICIENCT. 

1.  Where  a  person  agrees  with  a  certain 
firm  to  exert  himself  to  sell  all  the  lumt>er  cut 
at  their  mill  daring  a  certain  year,  the  fact  that 
he,  during  such  time,  t>ecome8  the  managing 
partner  in  a  firm  which  op^tites  a  competing 
mill,  does  not  of  itself  constitute  a  breach  of 
Ilia  contract  with  the  former  firm,  in  the  absmce 
of  an  agreement  to  give  his  entire  servieea  to 
either  firm. 

2.  In  an  actlcm  by  a  lumber  broker  against 
lumber  manufacturers  for  commissions  and 
money  advanced  under  a  contract  with  defend- 
ants to  exert  tiimself  to  sell  all  the  lumber  cut 
at  their  mill  during  a  certain  year,  defendants 
claimed  damages  for  breach  of  contract,  in  that 
plaintiff  failed  to  sell  ail  the  lumber  cut  by 
them,  and  became  the  managing  partner  in  a 
firm  operating  a  competing  mill,  while  plaintiff 
claimed  that  defendants  swd  their  best  lumber, 
and  were  unable  and  failed  to  fill  liis  orders. 
Held,  that  it  was  not  error  to  admit  evidence  to 
show  the  amount  and  different  classes  of  lum- 
ber that  should  be  carried  in  stock  by  a  mill  to 
enable  it  to  Ull  the  usual  run  of  orders. 

3.  Flaintilf  testified  that  be  and  one  of  de- 
fendants had  an  accounting;  that  they  agreed 


'Rehearing  denied. 
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to  aU  matten  ezoept  commissions  didmed  by 
defendants  on  sales  made  by  them  during  the 
latter  hatf  of  such  year,  and  on  lumber  on  hand 
at  the  end  of  the  year;  and  that  a  memorandum 
was  made  out  at  the  time  as  a  basis  to  act  on. 
Htld,  that  it  was  not  error  to  admit  such  mem- 
orandum in  evidence,  with  instructions  to  the 
jury  that  it  was  admitted  as  bearing  on  the 
question  of  general  indebtedaees,  and  not  as 
an  account  stated. 

4.  An  assignment  of  »ror  wUch  states  that 
"the  evidence  in  this  case  shows  that  defend- 
ants did  not  violate''  the  contract,  and  that 
plaintiff  did  violate  it,  "and  by  a  subsequent 
contract  made  with"  a  third  person  "did  put 
himself  in  a  position  directly  antagonistic  to  de- 
fendants' interest,  and  did  thereby  forfeit  and 
violate  the  said  contract"  is  suddent  to  pre- 
smt  the  question  as  to  whether  or  not  plaintiff's 
subsequent  contract  of  partnership  with  such 
third  person  was  ipso  facto  a  violation  of  his 
contract  with  defendants. 

6.  Snch  assignment  does  not  support  a  prop- 
ositicm  that,  as  plaintiff  had  the  power  to  dis- 
charge the  shipping  derk,  who  acted  for  both 
parties,  he  coufd  not  complain  of  the  failure  of 
defaidants  to  ship  lumber  to  his  order. 

Appeal  from  district  coiirt,  Polk  coimty; 
li.  B.  Hightower,  Judge. 

Action  by  John  B.  Peyton  against  O.  Bender 
&  Son  to  recover  a  balance  claimed  to  be  due 
on  a  contract  for  serrlces  and  for  money  ad- 
vanced by  plaintiff  to  defendants.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Afflrmed. 

James  B.  Hill,  tat  appellants.  Holahonsen 
&  Feagln  and  J.  R.  Burnett,  for  appellee. 

GARRETT,  O.  J.  John  B.  P^rton  brought 
this  salt  against  C.  Bender  &  Son  to  recover 
certain  advances  and  commissions  alleged  to 
be  due  him  on  two  certain  written  contracts 
made  by  the  parties,  whereby  plaintiff  was 
to  advance  certain  money  and  supplies  to 
the  defendants  in  the  operation  of  their  saw- 
mill for  the  year  1887  at  Curry,  In  PoUt 
county,  and  for  the  year  1888  their  saw- 
mill at  Holshousen  In  said  county,  and  to  sell 
the  product  of  said  mills,  for  whidi  he  was 
to  receive  a  commission  of  10  per  cent. 
Plaintifl  set  out  said  contracts,  and  an  ac- 
count of  the  alleged  transactions  between 
plaintifl  and  defendants,  showing  an  alleged 
balance  due  him  for  the  years  1887  and  1888, 
for  which  he  sued.  He  also  pleaded  In  an- 
other count  in  his  petition  an  alleged  ac- 
counting had  between  himself  and  defend- 
ants on  July  18,  1889,  showing  a  balance  in 
his  favor.  Defendants  pleaded  a  general  de- 
nial, and  answered  specially,  admitting  tl^e 
execution  of  said  contracts,  which  they 
averred  they  had  performed  on  their  part, 
but  that  plaintiff  had  neglected  and  foiled  to 
sell  the  Itimber  cut  by  defendants,  so  that  it 
accumulated  at  the  mUl,  and  prevented  said 
mill  being  run  at  Its  full  capacity,  to  their 
damage  $6,750;  also  that  on  account  of  plain- 
tiff's failtire  to  sell  as  he  contracted  to  do 
said  lumber  remained  In  stock,  and  became 
mildewed  and  deteriorated  tn  value;  and  de- 
fendants were  obliged  to  turn  out  and  seelc 
a  market  for  themselves,  by  reason  of  whicli 
they  claimed  further  damage  of  $5,000.    They 


set  up  also  an  account  of  transactions  be- 
tween plaintiff  and  themselves  showing  bal- 
ance due  them  by  the  plaintiff.  They 
charged  that  sales  to  the  amount  of  (15,- 
S57.0t2  were  made  by  them  with  the  con- 
sent  of  the  plaintiff,  who  was  unable  to 
sell  all  the  lumber  cut  by  the  defendants: 
and  that  the  commissions  thereon  amounted 
to  $1,5S5.70,  to  thdr  further  damage.  Plain- 
tiff replied  by  general  denial,  and  alleged  al- 
so that  if  he  failed  to  sell  all  the  lumber 
cut  by  the  defendants  it  was  because  of 
their  falllug,  neglecting,  and  refusing  to  ship 
lumber  and  fill  the  orders  given  to  them  by 
plaintiff,  etc.  The  case  proceeded  to  trial 
before  a  Jury,  and  Judgment  was  rendered 
Ui  favor  of  the  plaintiff  for  $],661.4& 

Conclusions  of  Fact 

(1)  The  plaintiff,  John  D.  P^ton,  was  a 
lumber  broker,  and  resided  at  Trinity,  in 
Trinity  county.  The  defendants,  C.  Bender, 
Sr.,  and  O.  Bender,  Jr.,  composed  the  firm 
of  C  Bender  &  Son,  and  as  such  were  en- 
gaged In  the  sawmUl  and  lumber  business 
In  the  county  of  Polk,  on  the  Houston,  Bast 
&  West  Texas  Railway. 

(2)  On  the  25th  of  February,  1887,  the  plam- 
tiff  and  defendants  entered  into  a  contract, 
which  was  to  continue  In  force  for  12  months 
from  March  1,  1887,  by  which  plaintiff  was 
to  advance  to  the  defendants  money  and  sup- 
plies to  the  extent  of  $4,000  for  the  opera- 
tion of  their  sawmill  at  Curry,  and  to  sell 
all  the  product  of  said  mill,  for  which  he 
was  to  receive  a  commission  of  10  per  cent. 

(3)  On  the  14tb  of  January,  1888,  the  said 
parties  entered  Into  another  contract  for  the 
year  1888,  as  follows:  "The  State  of  Texas, 
County  of  Polk.  Know  all  men  by  these 
presents  that  we,  John  B.  Peyton,  of  the 
county  of  Trinity,  and  the  said  state  of  Tex- 
as, of  the  first  part,  and  Bender  &  Son,  of 
the  said  county  of  Polk,  of  the  second  part, 
have  made  and  entered  into  the  following 
contract  and  agreement,  to  wit:  Said  con- 
tract is  to  take  effect  and  be  in  force  from 
and  after  January  the  first,  1888.  Said  con- 
tract is  to  continue  for  a  period  of  (12> 
twelve  months;  that  is,  untQ  January  1st, 
1889.  Said  Peyton  on  his  part  agrees  and 
obligates  himself  to  advance  and  furnish  to 
the  said  Bender  &  Son  as  much  as  ($4,000.00) 
four  thousand  dollars,  which  advances  are 
to  be  made  as  follows,  to  wit:  ($2,000.00) 
two  thousand  dollars  In  merchandise  and 
stock  feed  from  time  to  time  as  needed,  and 
($2,000.00)  two  thousand  dollars  in  money, 
to  be  advanced  as  follows,  to  wit:  $750  by 
January  10th,  1888;  $250.00  on  February 
10th,  1888;  $250.00  on  March  10th,  1888; 
$250  on  AprU  10th,  1888;  $250.00  on  May 
10th,  1888;  and  $250.00  on  June  10th,  1888. 
During  the  continuance  of  this  contract  said 
Peyton  is  to  sell  all  the  lumber  cut  by  Bender 
and  Son  on  their  mill  in  the  said  county  of 
Polk,  situated  at  Holshousen,  on  the  H.,  B. 
&  W.  Texas  Railway.     Said  Peyton  also  i» 
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■to  exert  himself  to  nuke  sales  at  said  lum- 
iier  80  cut,  obtain  ttie  best  possible  price, 
-etc.  On  the  10th  of  each  monOi  saM  Peyton 
is  to  turn  over  to  said  Bender  &  Bon  all 
-collections  made  by  blm  np  to  the  first  of 
sold  month.  He,  the  said  P^ton,  is  also  to 
tne  diligence  in  xnaMng  collections  for  lumber 
sold.  All  feed,  merchandise,  etc.,  bought  bj 
said  Peyton  Is  to  be  consigned  to  and  owned 
■aoad  controlled  bgr  said  Peyton,  but  the  said 
Bender  &  Sob  are  to  have  the  profits  on 
same.  ▲  clerk  is  to  be  employed  to  take 
charge  of  the  store  and  lumber  shipping, 
who  is  to  represent  the  Interest  of  both  par- 
ties to  this  oontrBct  Said  clerk  is  to  be 
paid  fay  Bender  &  Son.  Should  said  clerk 
so  employed  fall  to  represent  the  Interest 
of  both  parties  to  this  contract,  then  either 
party  becoming  dissatisfied  with  him  may 
hare  him  disdiarged,  in  which  event  another 
derk  shall  be  employed  to  take  charge  ot 
said  business.  Said  Peyton  is  to  receive  in 
oonsldemtlon  of  the  mcmey,  merchandise, 
feed,  etc.,  advanced  by  him,  and  for  his 
services  in  making  sales  of  lumber,  making 
collections,  etc.,  10  per  cent  on  all  sales  of 
lumber,  which  is  to  be  charged  np  monthly. 
On  any  day  of  settlement  the  advances  in 
money,  merchandise,  feed,  etc.,  are  not  to 
-exceed  more  than  biUs  receivable,  and  the 
lumber  In  stock  estimated  at  $5.00  per  thou- 
sand feet  At  the  expiration  of  this  contraot 
the  said  Bender  &  Son  are  to  pay  back  said 
($4,000)  four  thousand  dollars  advanced  by 
said  Peyton  as  aJbove  stipulated.  Said  Ben- 
-der  &  Son,  a  firm  enga^^ed  In  the  sawmill 
and  lumber  business  in  the  said  county  of 
Polk,  and  composed  of  Charles  Bender,  Sr., 
and  Chai-Ies  Bender,  Jr.,  hereby  agi-ee  and 
bind  themselves  to  put  their  mill  at  Hols- 
housen,  on  the  H.,  E.  A  W.  Texas  Elailway, 
in  the  said  county  of  Polk,  in  good  conditioii, 
•and  they  furtlt«  bind  themselves  to  log  and 
mn  It  to  its  full  capacity,  cutting  and  stack- 
ing the  same,  and  shipping  all  the  lumber 
oat  to  the  order  at  said  Peyton.  They  fur- 
ther bind  themselves  to  construct  and  put 
in  operation  at  an  early  date  a.  good  planer 
In  connection  with  said  mill.  It  is  further 
understood  snd  agi-eed  that  all  lumber  cut 
trom  Januaiy  Ist,  1888,  imtU  January  1st, 
1889,  is  to  be  bound  to  said  Peyton  for  ad- 
Tsnces,  and  handled  by  hhn,  the  said  Peyton, 
vnder  the  terms  of  this  contract.  It  is  al- 
so understood  and  agreed  that  all  lumber 
on  the  yard  of  said  mill  on  the  first  day  of 
January,  1888,  is  bound  to  said  Peyton  for 
advances  furnished  and  to  be  furnished 
as  above  st^ulated,  and  is  to  be  sold  by 
him,  shipped  to  his  order,  etc.  In  testimony 
-of  the  above  we  hereby  subscribe  our  names 
on  this,  the  14th  day  of  January,  1888. 
[Signed]  John  B.  Peyton,  Party  of  Phrst 
Part  0.  Bender  &  Son,  Party  of  Second 
Part     Witness:     B.  H.  Holmes." 

(4)  On  March  2,  1888,  appeUee  bought  one- 
third  Interest  In  the  McDuflie  mill  In  Trinity 
county,  and  entered  into  a  contract  of  part- 


nenfhlp  with  ESIisa  A.  McDuffls,  imder  the 
firm  name  of  Mclhiflie  &  P^ton,  "to  conduct 
at  McDuffle  switch,  in  Trinity  county,  Texas, 
a  general  sawmill,  liunber  making,  store,  com- 
missary, and  business  usual  in  the  lumber 
business,  exceptbog  speculating  in  the  pur- 
chase and  sale  of  lumber  not  manufactured 
by  them,  which  is  not  permlsBible."  Said 
Peyton  obligated  himself  to  give  to  said  part- 
nership business  bla  attrition  and  general 
control  and  supervision,  to  sell  all  lumber,  to 
collect  all  bills,  to  see  that  the  Indebtedness 
of  the  firm  was  properly  paid,  to  puichase 
all  goods  and  supplies,  to  pay  off  all  laborers, 
and  to  do  and  perform  all  acts  usually  per- 
formed by  the  principal  head  of  a  copart- 
nership. Aji  office,  containing  all  the  books, 
papers,  ccnrreepondenoe,  etc.,  pertaining  to 
the  bnslness,  was  required  to  be  kept  at  the 
min  at  McDufile  switch,  but  It  was  con- 
templated tn  said  contract  that  the  said  Pey- 
ton would  continue  his  residence  ot  Trinity, 
from  which  place  correspondence  might  be 
conducted.  For  his  services  above  statod 
as  managing  partner  of  McDuffle  &  Peyton 
the  said  Peyton  was  to  receive  the  sum  of 
one  hundred  ($100.00)  dollars  per  month. 

(5)  Business  was  commenced  In  accordance 
with  said  contracts  between  plaintiff  and  de- 
fendants, the  former  making  the  advances 
of  mimey  and  supplies  as  he  undertook  to  do, 
and  seiling  the  lumber  of  defendants,  iriilcb 
they  shipped  out  on  his  orders,  and  It  ap- 
pears to  have  been  continued  substantially 
tn  compUanoe  with  said  contracts  until  after 
the  organisation  of  the  firm  of  MicDuflie  A 
Peyton.  But  after  said  time,  and  during  the 
latter  part  of  the  year  1886,  appellee's  soles 
for  Bender  t  Co.'s  mill  amounted  t»  only 
$3,838.88,  while  defendants  themsdves  made 
sales  to  the  amount  of  $15,557.02.  There 
was  a  oonfiict  of  testimony  as  to  the  reason 
why  api>ellee  did  not  sell  the  lumber  as  re- 
quired by  Qie  oontract  bat  upon  the  issue 
as  to  whether  or  not  the  plaintiff  ftailed  to 
exert  himself  and  to  use  diligenae  to  seD 
defmdants'  lumber  the  Jury  found  for  tha 
plaintiff,  and  the  verdict  is  sostalned  by  the 
evidence,  unless  we  should  hold  that  the  oon- 
tract of  partnership  beween  the  plaintiff  and 
Mrs.  McDuffle  was  of  Itself  a  breach  of  the 
oontraot  between  him  and  the  defendants. 

Conclusions  of  Law. 

X  Appdiants'  tenth  assignment  of  error  la 
the  first  presented  In  their  brief,  and  is  as 
follows:  "^be  evidence  in  tids  case  shows 
that  defendants  did  not  violate  either  the 
contract  of  1887  or  the  contract  of  1888,  and 
that  plaintiff  did  violate  the  said  contract  of 
January  14,  1S88,  and  by  a  subsequent  ooiB- 
tract  made  by  him  with  EUza  A.  McDoffi* 
did  put  Umsetf  In  a  position  directly  antag- 
onistic to  defendants'  Interest  and  did  there- 
by forfeit  and  violate  the  said  oontraot  of 
188&"  It  is  objected  by  the  appellee  that 
this  assignment  does  not  apecICcally  point 
out  any  error,  but  we  think  tliat  It  presents 
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the  qiMBtloH  'wfaether  or  not  tbe  tnibseqaent 
fiontnct  of  ptrtnersliip  entered  into  between 
tfee  platetnr  and  Mrs.  McDnffle  was  ipso  facto 
a  violation  of  his  contract  wltb  the  defend- 
ants. The  Jury  fotmd,  hy  rendering  a  rer- 
diet  In  favor  of  the  plaintiff,  that  he  had 
exerted  himself  to  make  sales  at  all  ot  the 
Inmber  cut  by  the  defendants,  aa  required  by 
the  contnust,  and  there  is  evidcmce  to  sup- 
port the  Terdlct  Neldier  the  contract  with 
defendants  nor  the  contract  of  partnership 
with  Mi-s.  MoDuffle  called  for  the  entire 
service  of  the  plaintiff,  and  there  Is  nothlni;; 
in  the  two  contracts  that  renders  them  so 
antagonlatlo  to  each  other  that  the  latter 
would  of  Itself  be  a  violation  of  the  terms  of 
the  former.  The  contract  of  partnership 
was  undoubtedly  very  pertinent  evidenoe 
tending  to  show,  in  connection  with  other 
testimony,  a  violation  by  the  plaintiff  of  his 
contract  with  the  appellants;  but  it  all  went 
properly  to  the  jury  for  Its  determlDatlon 
of  the  issue. 

As  maintained  by  the  appellee,  the  second 
proposition  under  the  tenth  assignment,  to 
the  effect  that  appellee,  having  the  power 
to  discharge  the  shipping  derk,  could  not 
complain  of  the  failure  of  appdlants  to  ship 
lumber  to  his  order,  is  not  supported  by  the 
assignment. 

2.  Upon  the  trial  the  conrt  allowed  the 
idalntlff  to  put  in  evidence,  over  the  objec- 
tion of  defendants,  the  testimony  of  wit- 
nesses to  show  what  amount  of  lumber,  the 
different  classes  of  lumber,  and  the  amount 
of  dry  lumber  that  should  be  carried  In 
stock  by  a  sawmill  to  enable  it  to  fill  the 
usual  nm  of  orders.  The  objection  was  that 
the  Issue  was  not  raised  by  the  pleadings, 
nor  warranted  by  the  terms  of  the  written 
contract  In  evidence.  The  stipulations  in  the 
contract  with  reference  to  the  sales  of  lum- 
ber are:  "During  the  continuance  of  this 
contract  said  Peyton  Is  to  sell  all  the  lumber 
cut  by  said  Bender  &  Son  on  their  mill  in 
the  said  county  of  Polk,  dtmited  at  Hols- 
honsen.  on  the  H.,  E.  &  W.  Texas  Railway. 
Said  Peyton  Is  to  exert  himself  to  make 
sales  of  said  Inmber  so  cut,  obtain  the  best 
possible  price,"  etc.  "It  is  further  under- 
stood and  agreed  that  all  lumber  cut  from 
January  1,  188S,  until  January  1,  1889,  is  to 
be  bound  to  said  Peyton  for  advances,  and 
handled  by  him,  the  said  Pej^ton,  under  the 
terms  of  this  contract."  Evidence  of  usage 
is  not  admissible  to  vary  the  terms  of  a  con- 
tract, but  it  may  be  received  In  explanation 
thereot  P^ton  was  not  by  the  very  terms 
<rf  tbe  contract  to  sell  "all"  of  the  lumber 
cut  by  the  defendants  on  their  sawmill,  but 
he  was  to  exert  himself  to  do  so.  His  ex- 
planation of  bis  failure  to  do  so  was  that  the 
defeadants  failed  to  ship  the  lumber  on  his 
orders;  that  they  shipped  out  on  their  sales 
the  best  sad  moat  salable  grades,  and  a 
stock  was  left  from  which  his  orders  could 
not  be  fflled.  Appellee  testified  that  if  ap- 
pellunta  bad  cat  and  stacked  the  lumber  as 
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they  agreed  to  do,  and  pot  it  into  a  marketa- 
ble condltioa,  and  had  aot  broken  the  stock 
aa  they  did  by  selling  the  better  and  most 
aalablA  kinds,  he  could  aad  would  have  sold 
every  foot  of  Inmber  cut  by  them.  It  is 
very  true  that  parties  to  a  contract  are 
bonmd  as  they  bind  themselves,  but  they 
oootract  with  reference  to  fbe  usages  of  the 
particular  trade  or  business  about  which 
their  agreement  Is  made,  l^e  evidence  was 
pertinent  to  the  Issue  aa  to  whether  or  not 
the  plaintiff  was  in  default  In  failing  to  sell 
"all"  defendants'  lumber,  and  there  was  no 
error  In  admitting  the  same,  and  no  plead- 
ing was  necessary. 

3.  There  was  no  error  in  admitting  the 
written  memoranda  made  by  the  parties  In 
their  effort  to  settie  la  July,  1889.  Plaintiff 
testified  that  he  and  the  defendant  C.  Bender, 
Sr.,  on  the  10th  of  July,  1889,  had  an  ac- 
counting together,  or  an  attempt  to  adjust 
tlielr  dlfferemoes  In  aocovnts;  that  they 
Ohecked  up  and  agreed  to  all  differences  then, 
except  commissions  on  soles  of  defendhnts 
from  August  1,  1888,  to  January  1,  1889, 
and  commiasioaas  on  tamber  on  hand  January 
1,  1889;  and  that  the  memoranda  was  made 
out  at  the  time  as  a  basis  to  act  on,  and  had 
been  agreed  to  excepting  commissions  as  be- 
fore stated.  Defendants  objected  that  It  did 
not  show  an  account  or  an  accoant  stated. 
In  explanation  of  the  rtiling  the  trial  Judge 
In  signing  the  bill  of  exceptions  stated  that 
the  plaintiff  testified  that  the  defendant  Ben- 
der, Sr.,  had  agreed  to  the  items,  and  had 
the  instrumoit  made  out  by  his  clerk,  and 
ordered  it  copied  in  his  letter  book;  that  it 
was  admitted,  not  as  an  account  stated,  but 
as  bearing  on  the  question  of  general  indebt- 
edness, and  the  Jury  was  so  Informed. 

4.  The  next  assignment  of  error  Is  objected 
to  by  the  appellee  as  too  general,  and  the 
proipositlon  under  It  aa  not  genoane  to  the 
assjgnment.  We  think,  however,  that  the 
questions  sought  to  be  raised  by  this  as- 
signment are  disposed  of  In  our  consideratlom 
of  the  admission  of  the  testimony  of  the 
witness  with  reference  to  Hae  cbaraoter  at 
stock  of  lumber  necessary  to  be  carried.  The 
charge  complained  of  does  not  submit  the 
construction  of  the  contract  to  the  jury, 
especially  when  taken  In  connection  with  the 
other  portions  of  the  chaise.  There  was  no 
error,  for  whidi  the  Jadgment  should  be  re- 
veraed,  in  the  stating  of  the  amount  claimed 
In  the  petition  at  a  greater  sum  than  was  ad- 
mitted to  be  due,  as  the  verdict  of  the  Jury 
was  evidently  not  affected  by  it,  nor  is  the 
question  properly  raised  by  an  assignment  of 
error. 

5.  Oounsel  for  plaintiff,  while  addressing 
the  Jury,  stated  as  evidence  matter  tliat  had 
been  offered  and  excluded.  No  objection 
was  made  hy  counsel  for  defendants,  nor  was 
there  any  notice  taken  of  It  at  the  time. 
The  Judge,  In  giving  a  UU  of  exceptions,  stat- 
ed that  he  did  not  remembw  the  language 
used  by  counsel  as  stated,  but  thought  it  was 
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correot  The  statement  was  tbat  Peyton 
told  Mrs.  McDuffle  and  her  counsel,  Mr.  HUl, 
at  the  time  the  contract  of  partnerahlp  was 
made,  "that  he  could  only  give  half  his  time 
to  the  McDuffle  mill."  No  cause  for  the 
reTersal  is  shown.  There  is  nothing  further 
that  requires  the  attention  of  the  court  The 
case  is  one  of  fact,  in  which  the  issues  hare 
been  determined  by  the  jury  in  favor  of  the 
plaintifT,  and,  having  been  submitted  on  prop- 
er evidence,  properly  admitted,  and  no  error 
being  shown,  the  ]ndgm«it  rendered  thereon 
will  be  affirmed. 


GREATHOUSE  r.  MOOBE  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Sept.  13, 

1893.) 

FitiDDcaBNT  CoinntTAJicEs— Bdhdsn  o»  PROor — 

iNSTRnCTIONS. 

1.  In  an  action  for  the  value  of  goods  seized 
by  defendants  under  attachment  against  one 
fronk  whom  plaintifF  had  purchased  them,  in 
whicn  defendants  answer  that  the  sale  was  in 
fraud  of  creditors,  plaintiff  may  rest  on  his  bill 
of  sale  until  defendants  have  proven  facts  show- 
ing fraud,  the  burden  of  proof  being  on  them. 

2.  An  instruction  in  a  civil  action  requiring 
facts  to  be  "conclusively"  shown  is  erroneous. 

Appeal  from  Bell  county  court 

Action  by  B.  W.  Greathouse  against  Moore 
Bros,  and  W.  Saulsbury.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Beversed. 

Tyler  &  Andrews,  Matthews  &  Wood, 
and  Geo.  W.  l^ler,  for  appellant  A.  M. 
Montelth,  for  appellees. 

FISHEB,  G.  J.  Appellant  sued  the  ap- 
pellees for  the  value  of  certain  goods  and 
merchandise  seized  by  them  under  a  writ  of 
attachment  in  favor  of  the  appellee  Moore 
Bros,  against  Witter  &  Co.,  the  alleged  debt- 
ors of  Moore  Bros.  Appellant  Greathouse, 
(dalmed  the  goods  by  purchase  from  Witter 
&  Co.,  and  exhibited  a  bill  of  sale  therefor. 
Appellees,  by  answer,  alleged  that  the  sale 
made  by  Witter  A  Co.  was  in  fraud  of  their 
creditors,  and  that  Greathouse  was  a  party 
to  such  fraud.  Verdict  and  Judgment  were 
In  favor  of  appdlees. 

It  is  assigned  as  error  that  the  charge  of 
the  court,  in  effect  placed  the  biirden  of 
proof  upon  the  appellant  to  show  the  bona 
fides  of  his  purchase  from  Witter  &  Co.,  and 
failed  to  instruct  the  Jury  that  the  burden 
of  proof  as  to  the  issue  of  fraud  rested  upon 
the  appellees.  We  think  the  charge  In  this 
respect  is  justly  criticised.  Appellant  could 
safely  rest  upon  the  tact  of  his  purchase, 
and  the  burden  was  not  cast  upon  him  to 
show  that  it  was  valid  until  It  became  neces- 
sary to  show  the  bona  fides  of  the  transac- 
tion in  order  to  overcome  or  explain  the 
case  of  fraud,  if  any,  that  was  made  by  the 
party  attacli:ing  the  sale.  The  burden  rested 
upon  the  appellees  to  prove  the  facta  show- 
ing the  fraud  or  vice  in  the  sale  and  the  pur- 
chase by  appellant    Until  this  was  done,  the 


appellant  was  not  called  upon  to  prore  any 
facts,  except  the  ownership  and  value  of  tbs 
goods  and  the  trespass  by  appellees.  For 
the  error  complained  of  In  the  charge,  the 
judgment  is  reversed,  and  the  cause  remand- 
ed. 

In  view  of  another  trial,  we  will  notice  an 
error  in  the  charge,  although  not  assigned. 
The  court  uses  the  expression  that  certain 
facts  must  be  "conclusively"  shown.  Such 
degree  of  certainty  in  the  effort  to  establish 
facts  is  not  required  in  any  civil  action.  Be- 
versed and  remanded. 


GULF,  C.  ft  S.  F.  BY.  CO.  v.  COURTNEY. 
(Court  of  Civil  Appeals  of  Texas.    Sept  14, 


IUn.ROAD  COHPANIBB — FlKES— InSTKDCTIOKS. 

In  an  action  against  a  railroad  com- 
pany for  burning  plaintiff's  cotton  while  lying 
on  defendant's  platform,  the  petition  alleged 
tiiat,  through  the  negligence  of  defendant,  the 
fire  escaped  from  its  engines;  but  it  did  not 
allege  a  ddivery  of  the  cotton  to  defendant, 
or  that  defendant  was  negligent  in  not  provid- 
ing a  warehouse  for  the  protection  of  cotton 
awaiting  shipment.  The  evidence  showed  that 
the  fire  was  set  by  one  of  defendant's  engines 
about  1  o'clock  P.  M.,  and  defendant  intro- 
duced evidence  that  the  engine  in  question  was 
provided  with  the  beat  appliances  for  prevent- 
ing the  escape  of  fire,  and  was  operated  by 
a  competent  man,  and  in  a  careful  manner. 
Plaintiff  testified  that  when  the  engine  passed 
he  was  about  to  go  to  defendant's  agent  to 
get  his.  bills  of  lading  for  the  cotton  signed; 
that  the  agent  always  signed  the  bills  when- 
ev«  they  were  presented,  though  he  did  not 
like  to  do  so  until  4  o'clock.  Held,  that  the 
only  evidence  presented  by  the  pleadings  and 
evidence  was  whether  defendant  was  guilty  of 
negligence  in  burning  the  cotton,  and  it  was  er- 
ror to  give  an  instruction  based  on  a  hy{lbthet- 
ical  delivery  to  defendant  for  sliipment 

Appeal  from  Binrleeon  county  court;  John 
Alexander,  Judge. 

Action  by  William  Courtney  against  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany to  recovCT  the  value  of  eight  bales  of 
cotton  destroyed  by  fire  from  defendant's 
engines.  There  was  a  judgment  In  favor  of 
plaintiff,  and  defendant  appeals.     Reversed. 

J.  W.  Tarry  and  Chas.  K.  Lee,  for  appel- 
lant 

PLEASANTS,  J.  Appellee  Instituted  suit 
in  the  county  court  of  Burleson  county, 
against  appellant,  for  the  recovery  of  the 
value  of  eight  bales  of  cotton  charged  to 
have  been  burned  by  Aire  escaping  from  the 
engines  of  defendant  through  the  careless- 
ness and  negligence  of  defendant's  servants. 
The  appellant  answered  by  general  and  spe- 
cial demurrers  and  general  denial  and  spe- 
cial plea,— that  It  used  the  most  approved 
appliances  for  the  prevention  of  the  escape 
of  fire  from  Its  engines,  and  that  the  burn- 
ing of  the  cotton  was  not  due  to  any  negli- 
gence of  defendant  bat  was  the  result  of 
plaintiff's  own  negligence^  In  placing  bis  oot- 
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ton  upon  def^idant's  platform,  where  It 
was  Wndj  to  be  set  on  fire.  Trial  was  bad, 
and  Judgment  was  rendered  for  appellee 
for  $332.32,  with  Interest,  and  for  coats;  and, 
motion  for  new  trial  being  overruled,  the  de- 
fendant appealed  to  this  court,  and  assigns 
several  errors,  only  two  of  wblcfa  wUl  be 
conslda-ed  in  this  opinion.  The  evidence 
shows  that  th£  plaintiff's  cotton  was  de- 
stroyed by  fire  while  lying  upon  the  plat- 
form contiguous  to  the  depot  at  Lyons,  and 
that  the  fire  was  kindled  by  sparks  from  a 
passing  locomotiTe.  Tbo-e  is  no  averment 
of  ddivery,  either  actual  or  constructive, 
made  In  the  pleadings  of  appellee,  bat  the 
petition  does  charge  and  complain  that  de- 
fendant was  guilty  of  culpable  negligence  in 
not  having  provided  a  warehouse  for  the 
protection  of  cotton  and  other  freight  await- 
ing shipment  by  its  trains.  The  evidence 
shows  that  without  objection  by  appellant, 
or  its  officers  or  servants,  those  bringing 
cotton  to  Lyons  had  been  accustomed,  for 
several  years,  to  place  their  cotton  on  the 
platform,  and  w^h  and  sample  it,  prepara- 
tarj  to  sdling  it  to  the  buyers  in  that  market, 
and  after  sale  the  huy&e  would  obtain  from 
the  appdlant's  agent  at  that  station  a  bill 
of  lading.  The  owner  of  tills  cotton  testi- 
fied: "The  cotton  was  burned  about  1 
o'clock  P.  M.  It  was  set  fire  by  sparks 
ftom  defendant's  mglna  I  saw  the  engine 
as  it  was  imssing  the  depot,  and  the  fire 
caught  Just  after  the  train  had  passed.  I 
fvas  in  the  door  of  my  store,  with  receipts, 
to  go  after  bills  of  lading,  when  I  saw  the 
flrei  I  always  got  bills  of  lading  signed 
whenever  I  carried  them  to  the  agent  He 
bad  never  refused  to  sign  tbwa,  no  mat- 
ter what  time  of  day  I  carried  them  to  him; 
but  he  did  not  like  to  do  so  before  4  o'clock, 
and  had  told  me  that  was  the  custom.  I 
expected  him  to  sign  the  Mils  of  lading  for 
this  cotton,  though  I  presented  them  between 
1  and  2  o'dock."  There  was  evidence  on 
the  part  of  appellee  that  the  engine,  as  it 
passed  the  depot,  threw  spai^  and  cinders 
npon  cotton  which  was  lying  40  or  50  feet 
from  it  The  platform  upon  which  the  ap- 
pellee's cotton  was,  was  about  15  feet  from 
the  train.  The  company  had  provided  no 
other  convenience  for  wdghing  or  storing 
cotton  than  llils  platform.  It  was  also 
shown,  by  other  witnesses  than  the  plain- 
tiff, that  the  enstom  was  to  give  bills  of  lad- 
ing after  4  o'clock.  The  train  was  going 
at  the  rate  of  four  or  five  miles  an  hour 
'When  it  passed  the  depot,  and  the  grade  was 
slightly  ascending.  On  part  of  defendant, 
there  was  the  uncontradicted  testimony  of 
several  experienced  railroad  men  that  the 
appliances  for  preventing  the  escape  of  fire, 
used  by  the  defendant  company  upon  its 
engines,  were  the  very  beet  known  to  rail- 
road men,  and  that  the  appliances  upon  the 
engine  from  which  the  fire  which  burned 
the  cotton  escaped  were  in  good  condition 
«n  the  day  of  burning;  that  this  engine  was 


inspected  by  the  agent  of  the  d^endant 
company  charged  with  ttiat  duty  on  the 
28th  of  August,  and  on  the  29th,  the  day 
on  which  the  cotton  was  burned,  and  again 
on  the  1st  of  September,  and  upon  each  in- 
spection both  the  engine  and  its  fire  appli- 
ances were  found  to  be  in  good  repair  and 
condition.  The  engines  in  charge  of  the 
train  at  the  time  of  the  burning  testified 
that  he  took  the  train  to  the  station,  and 
backed  out  onto  the  main  track,  moving 
slowly  and  handling  the  engine  carefully. 

The  following  charge  given  by  the  court 
is  assigned  as  error  by  appellant:  "If  you 
shall  find  frotn  the  evidence  that  the  plain- 
tiff deposited  the  cotton  on  defendant's  plat- 
form for  the  purpose  of  shipment  on  defend- 
ant's road,  and  you  furth^  find  that  it  was 
defendant's  custom,  or  the  custom  of  its 
SLgeat  at  that  point,  not  to  receipt  for  cot- 
ton, or  give  bills  of  lading  for  same,  until 
4  o'clock  P.  M.  on  the  day  such  cotton  was 
so  deposited  on  defendant's  plaform  with 
its  consent,  or  the  consent  of  its  agent,  then 
if  said  cotton  was  burned  by  spar]i:s  com- 
municated by  a  passing  train  on  defend- 
ant's line  of  road,  and  by  defendant's  neg- 
ligence, or  its  operatives',  then  defendant 
would  be  liable  to  pay  to  plaintiff  the  value 
of  the  cotton  so  destroyed,  as  may  be  shown 
by  the  evid^ice  at  the  time  it  was  de- 
stroyed, and  yon  will  so  find  your  verdict 
If  not,  you  will  find  for  defendant"  ▲ 
charge  should  present  the  law  applicable 
to  the  issues  raised  by  the  pleadings  and 
the  evidence.  The  issue  presented  by  the  ' 
pleadings  and  the  evidence  was  whether  the 
defmdant  was  guilty  of  negligence  in  burn- 
ing plaintiff's  cotton  or  not  The  pleadings 
raise  no  issue  of  the  delivery  of  the  cotton 
to  defendant  for  shipment,  and  if  plaintiff 
is  entitled  to  a  recovery,  under  the  plead- 
ings, it  is  soldy  upon  the  ground  that  de- 
fendant negligently  set  fire  to  his  cotton 
while  opttatlng  its  trains  upon  its  line  of 
railway,  without  negligence  upon  the  part 
of  plaintiff.  The  fact  that  the  cotton  was 
burned  by  fire  emitted  from  defendant's  lo- 
comotive being  established  by  evidence,  the 
burden  of  proof  was  upon  d^endant  to  show 
that  t&e  fire  was  not  the  result  of  its  negli- 
gence, and  if  defendant  showed  by  satis- 
factory evidence  that  it  was  using  on  its 
engine,  at  the  time  of  the  burning,  the  best 
mechanical  appliances  to  secure  safety  from 
fire;  that  they  were  in  good  repair,  and  op- 
erated carefully  and  sklUfully  by  a  compe- 
tent engineer,— defendant  could  npt  be 
chargeable  with  negligence,  and  the  plain- 
tiff should  not  recover.  The  charge  com- 
plained of  does  not  fully  present  to  the  Jury 
the  law  applicable  to  the  facts  in  evldenca 
It  should  have  been  supplemented  by  the 
charge  asked  by  die  defendant,  and  which 
is  nominated  In  the  assignment  of  orrors 
"the  appellant's  fifth  special  charge."  It 
was  error  to  refuse  this  charge  without  giv- 
ing  another,   embracing    the   rule   of   law 
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which  -fha  charge  refoaed  InTokea.  It  is  a 
sufficient  answer  to  the  assignment  that  the 
court  erred  In  not  giving  a  charge  on  con- 
tributory negUggeace  to  say  that  none  was 
aslced  by  the  defendant  For  the  errors  in- 
dicated In  this  opinion  the  Judgment  is  re- 
rersed,  and  the  cause  remanded.  Vide  Rail- 
way Go.  V.  Bartlett,  6B  Tex.  79,  6  S.  W.  Rep. 
549,  and  Railway  Co.  T.  Benson,  69  Tex. 
407,  6  S.  W.  Rep.  822. 


SOHMIDT  T.  BURNETT.' 
(Court  of  CiTil  Appeals  of  Texas.    Sept  14, 

1893.) 
EzBCUTiOK  roB  Costs— SBrrme  Aside  Sum. 
Where  a  jadgmeat  for  costs  incladed 
items  for  which  the  party  was  not  liable,  and 
no  bill  of  costs  was  presented,  a  sale  for  $10 
of  land  of  such  party,  worth  $7,000,  nnder  ex- 
ecntion  issued  on  the  judgment,  made  without 
the  personal  knowledge  of  the  party,  will  be 
set  aside. 

Appeal  from  district  court,  Harris  county; 
James  Masterson,  Judge. 

Action  by  J.  H.  Burnett  against  Lonia 
Sdimidt  to  recover  land  sold  under  execution 
against  plalntlfl,  and  purchased  by  defend- 
ant There  was  a  Judgment  in  favor  of 
plaintiff,  and  defendant  appeals.     Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing Ettatement  by  WILLIAMS,  J.: 

This  was  a  salt  by  appellee  to  recover  of 
appellant  two  lots  of  land  In  Houston,  the 
petition  embradng  also  an  action  to  set  aside 
°  a  sheriff's  sale  of  the  property,  at  wliich  ap- 
pellant poichased  it  on  the  ground  of 
great  inadequacy  in  the  price,  and  irregular- 
ities in  <the  execution  and  proceedings  there- 
under. Jadgment  was  rendered  in  the  court 
bdow  for  plaintiff,  from  wbldi  this  appeal  is 
taken. 

Appellee  was  a  defendant  in  a  suit  pending 
in  the  district  court  of  Harris  county  on  a 
change  of  venue  from  Galveston  county.  In 
which  T.  Oi  Becker  et  al.  were  plaintiffs, 
against  the  Gulf  City  Street-Railway  ft  Real- 
Estate  Company  et  aL,  defendants.  In  that 
cause,  on  the  15tb  day  of  May,  1890,  a  final 
Judgment  was  rendered  in  favor  of  defend- 
ants th«'etn  against  the  plaintiffs,  adjudging 
aU  the  costs  of  the  suit  against  plaintiff  a  An 
appeal  was  taken  by  plaintiffs,  and  the  su- 
preme court  reversed  the  Judgment  of  the 
district  court  (15  S.  W.  Rep.  1094,)  remand- 
ing the  cause  for  a  trial,  and  adjudged  all 
costs  of  the  appeal  against  the  defendants  In 
that  suit  On  the  24th  day  of  June,  1891,  an 
execution  was  Issued,  under  which  the  sale 
and  purchase  by  appellant  took  place.  The 
execution  recites  that  on  the  15th  day  of 
May,  1890,  in  that  cause,  a  Judgment  was 
rendered  against  Theo.  Becker  et  aL,  and 
that  the  sum  of  $261.75,  "costs  of  suit  in  Ibis 
bdialf,"  was  adjudged  against  the  Oulf  City 
Street-Rallway  &  Real-Estate  C<Hnpany  et  aL, 

'  Rehearing  denied. 


and  that  same  was  appealed  to  tba  supreme 
court  and  said  Judgment  was  reversed,  and 
cause  remanded,  and  "said  defendants  were 
adjudged  to  pay  all  costs  in  this  behalf  in- 
curred, as  appears  by  the  mandate  of  said 
supreme  court  filed  this  day,"  etc.  It  then 
proceeded  to  command  the  aberiff.  In  the 
usual  language,  to  make  out  of  the  property 
of  the  defendants,  naming  them,  and  includ- 
ing appellee,  the  full  amount  of  said  costs, 
together  with  fees  to  accrue  by  virtue  of  the 
writ  Attached  to  this  was  the  following 
statement  which  Is  the  only  Wl  of  the  costa 
accompanytaii;  the  writ: 

Clerk's  Fms.  Bbarifl**  Tew. 

HanHi  oosntr #1«(  SO    Harria  ooanty 9  4  » 

aalTMtOB  eooatjr..      80  so    Qalreston  coaat^.....    *7  OO 

•IM  DO  «T1  » 

Sheriff  Harris  eonntr     S  ti 

•74  M 

No  bin  Of  the  costs  Incurred  by  them  in  tlie 
atdt  had  been  made  out  and  presented  to  the 
defendants,  or  any  of  them,  nor  had  any  de- 
mand been  made  of  them  for  the  costs  for 
whldi  they  were  liable  prior  to  the  issuance 
of  the  writ  Willie  the  wrtt  was  in  the 
hands  of  the  dieriff  the  attorney  for  the  de- 
fendants declined  to  pay  the  sum  demanded 
under  it  but  expressed  to  the  sheriff  and  to 
the  district  derii,  before  the  levy,  a  willing- 
ness to  pay  the  costs  properly  chargeable  to 
the  defendants;  and  after  the  sale  such  costs 
were  paid  by  the  defendants.  Burnett  re- 
sided In  Galveston  cotmty,  and  had  an  agent 
in  Houston  with  authority  only  to  ooUect 
rents  upon  this  and  other  property.  To  tWs 
agfent  the  sheriff  carried  the  execution,  and 
demanded  that  he  either  i>ay  the  amount 
called  for  by  It  or  point  out  property  on 
which  to  levy  it,  which  the  agent  refused  to 
do.  Burnett  had  no  persotuil  knowledge  of 
tiie  Issuance  of  the  execution,  levy,  and  sale 
until  after  the  latter  had  taken  place.  As 
soon  as  he  learned  it  he  tendered  to  Sdimidt 
$10,  the  amoimt  paid  for  the  two  lots  at  the 
sheriff's  sale,  and,  upon  Schmidt's  refusal  to 
receive  it  brought  this  suit  The  property 
is  shown  to  have  been  worth  from  $7,000  to 
$8,000. 

Howard  Finley,  for  appellant  Jaa.  B.  & 
Ghas.  J.  Stubbs,  for  appellee. 

WILLIAMS,  X.  (after  attttins  tit«  facta.) 
At  the  time  the  execution  was  Issued  there 
was  no  Judgment  which  autiiorized  the  col- 
lection from  the  defendants  in  the  former 
suit  of  all  the  costs  of  the  suit  for  which  It 
was  issued.  The  Judgment  of  the  supreme 
court  adjudged  a^inst  them  only  the  costs 
of  the  appeaL  Fart  of  these  must  have  ac- 
crued In  the  district  court  and  then  could  have 
beai  collected  by  execution  Issued  from  that 
court  upon  the  Judgment  of  the  supreme 
court  after  the  mandate  was  filed.  TUs  was 
all  that  could  lawfully  have  been  collectod 
from  defendants  by  execution.  It  does  not 
appear  from  the  execution  whether  the  costs 
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WEISS  t.  DITTMAN. 


•f  the  appefd  whloli  accrued  in  the  district 
coort  are  included  or  not  If  they  are,  tbey 
are  not  a^arated  from  the  remainder  of  the 
ooata,  ao  as  to  gire  the  defendants  an  oppor- 
tunity to  pay  them.  The  shertft  had  no  right 
to  o(dleot  any  other.  Aawimhig  that  the 
writ  iaaued  upon  the  judgment  of  the  an- 
piMue  coort,  which  la  the  view  most  favora- 
Me  for  appellanrt,  but  whldi  la  not  clear 
from  Ita  terms,  It  commanded  the  coUectloD 
of  money  not  authorized  by  that  judgment 
It  la  not  necessary  for  ns  to  decide  that  the 
writ  was  rold,  for,  treating  it  as  voidaUe 
only.  It  was  so  groealy  irregular  that  oonpled 
with  the  enormous  tnadeqnacy  of  the  price 
wblch  the  property  brouj^t  It  affords  just 
grounds  for  aToiding  the  sale.  The  writ 
cannot  be  npbeld  imder  article  l^Ob,  Saylea^ 
8t  That  provialon  anthorlzea  the  collection 
from  any  party  of  the  salt  of  eosts  taxable 
against  him  by  a  certlfled  bill  of  costs  ha-rlng 
the  force  of  an  execution  after  the  payment 
thereof  has  been  demanded  and  refused.  This 
was  not  a  certlfled  bill  of  coats.  It  con- 
tained all  of  Hie  costs  of  the  suit  for  which 
the  defendants  were  not  Hable,  and  no  de- 
mand had  been  preTlously  made  for  those 
for  which  they  were  responsible.  This  suf- 
fices for  the  dispoeltlcm  of  ttie  case  without 
considering  the  other  points  in  which  appel- 
lee claims  the  sale  woa  irregular.  The  judg- 
ment is  afllrmed. 


WBIS8  *t  al.  T.  DITTMAN. 

(Court  of  <3t11  Appeals  of  Texas.    Sept  14, 
1808.) 

VRJL'CBVlXin  CO!(TETAJ«-CB8— AOnOH  TO  SbT 
ASIDB. 

1.  In  an  action  to  set  aside  deeds  to  de- 
fendant on  the  gronnd  that  they  were  in  fraud 
of  the  grantor's  creditors,  there  was  eTidence 
that  the  grantor  had  acted  honestly,  and  there 
was  also  evidence  of  a  state  of  facts  which, 
if  established,  would  show  constrnctire  fraud. 
Plaintifr  pTopounded  qiecial  issues  as  to  such 
facta.  The  court  sabinitted  the  special  issues, 
and  also  charged  that,  unless  the  jury  should 
find  that  the  deeds  were  made  for  the  purpose 
of  defrandlng  the  grantor's  creditors,  and  de- 
fendant knew  it  at  the  time  he  toolc  the  deeds, 
they  must  find  for  defendant.  Held,  that  tlie 
charge  was  erroneous,  as  leading  the  Jury  to 
l>eIieTe  that  they  must  first  find  the  ft-audnlent 
pnrpose  on  the  grantor's  part,  t>efore  the  facta 
contained  in  the  special  issues  could  ha^e  any 
effect 

2.  Where  the  complaint  in  an  action  to  set 
aside  deeds  to  defendant,  on  the  ground  that 
tiiej  were  made  to  defraud  the  grantor's  cred- 
itors also  alleged  that  the  deeds  were  intoided 
as  mortgages,  and  asked  appropriate  relief  In 
case  such  should  be  found  to  be  the  fact,  and 
eridence  is  adduced  in  support  thereof,  it  is 
error  for  the  court  to  refuse  to  diarge  on  the 
hypothesis 

Append  ftom  dMrict  court  Colorado  cood- 
ty;  a«otge  McOormlck,  Judge. 

Actloa  by  Weias  Bros.,  for  the  nae  and 
bcneflt  of  L.  Kanffman,  as  assignee  of  H. 
Amtbor,  against  C.  A.  IMttman,  to  set  aside 
certain  deeds  as  in  fiaod  of  tbe  grantor's 


creditors.    There  was  a  judgment  in  fiivor  of 
defendant  and  pliUntlfts  appeal    BeTersed. 

Foard,  Thompson  &  Townsend,  for  appel- 
lants.   Delany  &  Kennan,  for  appellee. 

WIIiLIAMS,  J.  This  suit  was  brought  by 
appellants,  as  accepting  creditors  imder  a 
statutory  assignment  mide  by  H.  Amthor 
for  the  benefit  of  creditors,  the  assignee  hav- 
ing declined  to  bring  it,  to  set  aside  certain 
conveyances  of  property  made  by  Hie  as- 
signor to  the  appellee,  previous  to  the  as- 
signment, and  to  reduce  such  property  to 
the  possession  and  control  of  the  assignee, 
to  be  applied  to  the  payment  of  creditors. 
The  petition  charged  that  the  conveyances 
were  made  In  contemplation  of  the  nsslg^n- 
ment  and  with  intent  to  defeat  delay,  and 
defraud  creditors,  and  with  intent  to  give 
preference  to  one  creditor  over  others.  It 
was  further  alleged  that  the  conveyances 
were  made  to  appellee  as  mortgages  to  se- 
cure debts  claimed  by  him  against  the  as- 
signor, and  a  prayer  in  the  alternative  w.os 
made  that  if  this  should  be  fotmd  to  be  the 
case,  and  the  transactions  held  to  be  valid 
as  mortgages,  the  property  be  sold,  and  the 
excess,  after  satisfying  appellee's  claims  thus 
secured,  which  were  alleged  to  be  much  less 
than  the  value  of  such  property,  be  declared 
assets  in  the  hands  of  the  assignee.  Appel- 
lee denied  all  the  material  allegations,  and 
the  case  was  tried  before  a  jury,  and  a  ver- 
dict was  rendered  for  defendant.  At  the  re- 
quest of  the  plaintltts  the  court  gave  cer^ 
tain  instructions  to  the  jury  upon  the  law  of 
the  case,  and  submitted  special  issues  in- 
tended to  obtain  findings  of  fact  from  which 
the  cotirt  could  determine  whether  or  not 
the  conveyances  were  fraudulent,  and  also 
whether  they  were  absolute  or  were  Intended 
as  mortgages.  The  judge  also  prepared  and 
gave  other  Instructions  upon  the  law  of  the 
case,  among  which  were  the  following:  "If 
yon  find  that  the  sale  and  conveyance  to 
Kttman  was  fraudulent  and  void,  under 
the  two  preceding  sections  of  the  charge, 
then  you  will  proceed  to  find  from  the  evi- 
dence the  true  answers  to  the  special  issues 
or  questions  propounded  yon  in  the  charges 
asked  by  plaintiff,  which  are  given  as  a 
whole,  both  Issues  and  law,  as  contained 
therein,  with  this  charge  aa  the  law  of  the 
case,  which  you  are  to  consider  in  connec- 
tion with  this  charge."  "Unless'  you  find 
from  the  evidence  that  Amthor  conveyed 
sjjid  property  contemplating  an  assignment 
and  for  the  purpose  of  hindering,  delaying, 
and  defrauding  his  creditors,  and  that  Ditt- 
man  knew  that  was  his  intention  at  the  time 
he  pin*cbased  It  or  could  have  known  it  by 
the  use  of  ordinary  diligence  and  Inquiry, 
then  you  must  find  for  the  defendant  Dltt- 
man."  The  jury  made  no  finding  in  an- 
swer to  the  special  issues,  but  returned  a 
general  verdict  In  behalf  of  defendant 

Both  of  those  instructions  are  assigned  as 
error,  and  concerning  them  it  Is  claimed  by 
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appellants  that  they  were  injurious  to  them 
in  relieylng  the  Jory  from  the  duty  of  pass- 
ins  upon  the  special  issues  except  In  the 
event  they  determined  that  the  deeds  were 
made  with  the  fraudulent  Intent  specified. 
The  method  of  submitting  the  case  to  the 
Jury,  whether  iq>on  the  general  Issue  or  up- 
on the  special  issues,  was  largely  discretion- 
ary with  the  court  below.  Having  the  right 
to  refuse  to  submit  special  issues,  it  was 
not  necessarily  a  reversible  error  to  with- 
draw them  after  they  were  submitted.  To 
make  it  such  some  injury  must  have  re- 
sulted to  the  party  complaining.  Here,  how- 
ever,  the  facta  especially  called  to  the  at- 
tention of  the  Jury  by  the  special  issues  were 
those  upon  the  existence  or  nonexistence  of 
which  the  question  whether  or  not  the  deeds 
were  fraudulent  In  law  depended.  There  was 
evidence  tending  to  prove  the  Iionesty  of 
Amthor  in  these  transactions,  and  the  al>- 
sence  of  any  intent  actually  corrupt  on  his 
part  But  there  was  also  evidence  whldi 
tended  to  show  a  state  of  facts  wliich  de- 
prived him  of  the  right  to  make  the  con- 
veyances, and  to  constitute  them  fraudulent 
in  the  sense  of  the  law,  because  of  their 
effect  upon  the  rights  of  other  creditors. 
The  finding  of  these  facts  was  sought  by 
the  special  Issues.  The  charge,  which  in  ef- 
fect informed  the  Jury  that,  unless  they 
found  a  fraudulent  purpose  on  Amtiior's 
part,  they  need  not  consider  the  auestions 
presented  in  the  special  issues,  waa  '^ery 
v/ell  calculated  to  impress  them  with  the 
belief  that  they  must  first  find  a  fraudulent 
purpose  on  Amthor's  part,  before  the  other 
facts  sought  to  be  elicited  could  have  any  ef- 
fect; in  other  words,  that  the  fraud  charged 
might  not  result  from  the  effect  of  the  con- 
veyances upon  the  rights  of  creditors  as  well 
as  from  an  established  purpose  In  Amthor's 
mind  to  defraud  them.  Facts  were  charged 
wliich,  If  established,  would  avoid  the  con- 
veyance tmder  the  statute  of  frauds,  without 
reference  to  the  assignment  law.  Those 
transactions  were  attacked  on  both  grounds. 
Though  the  deeds  may  not  have  been  made 
In  contemplation  of  the  assignment,  and  with 
the  specific  intent  charged,  they  may  still 
have  been  fraudulent  as  against  creditors, 
under  the  general  rules  of  law  upon  that  sub- 
ject The  plaintiffs,  having  requested  charges 
submitting  issues  intended  to  ascertain  the 
(acts  upon  which  the  latter  question  would 
depend,  were  entitled  to  have  the  Jury  pass 
upon  the  issue  tn  some  form,  and  of  this 
right  we  think  the  charges  quoted,  in  effect, 
deprived  them. 

Another  objection  to  these  charges,  which 
we  think  is  well  taken,  is  ttiat  they  with- 
drew from  the  Jury  the  issue  submitted  in 
the  charges  requested  by  appellants  as  tp 
whether  or  not  the  deeds  were  given  as  ab- 
solute sales  or  as  seciu-ity  for  debts.  There 
was  some  evidence  that  the  deed  and  bill  of 
sale  of  December  6,  1887,  were  intended 
merely   as  securitlos  for  a  debt  due  from 


Amthor  to  Dlttman,  and  that  the  property 
was  worth  much  more  than  the  debt,  though 
as  to  both  facts  there  was  a  conflict  of  tes- 
timony. For  these  errors  the  Judgment  must 
be  reversed. 

It  is  unnecessary  to  enter  upon  a  discus- 
slon  of  the  rules  of  law  by  which  the  validi- 
ty of  the  deeds  is  to  be  determined,  as  they 
are  well  settled  and  understood.  In  connec- 
tion with  the  deed  of  December  12,  1887,  a 
question  is  presented  wliich,  in  view  of  aor 
other  trial,  it  is  proper  for  us  to  decide.  In 
that  transaction  appellee  bought  from  Amthor 
the  land  conveyed  by  that  deed,  psying  him 
$3,900  in  cash.  It  was  stated  at  the  time  by 
Amthor  that  he  wanted  the  money  to  pay 
some  debts.  He  was  insolvent,  and  the 
next  day  made  the  assignment  He  did,  ac- 
cording to  his  testimony,  pay  one  debt  out 
of  the  money  received  from  this  sale  before 
he  assigned,  and  paid  out  the  whole  of  the 
remainder  of  the  consideration  upon  other 
debta  after  the  assignment  was  complete. 
It  is  now  well  settled  by  the  dedsions  In 
this  state  that  a  purchaser  who  knows  or 
has  Just  reason  to  believe  his  vendor  to  be 
insolvent  and  who  pays  cash  for  the  prop- 
erty bought  under  such  circumstances,  must 
see  that  it  is  applied  to  the  discharge  of 
debts  of  the  vendor.  In  order  to  make  valid 
the  conveyance.  The  debtor  having  the 
right  to  prefer  his  creditors,  the  law  does  not 
ordinarily  concern  itself  with  the  application 
of  the  consideration  further  than  to  require 
that  it  be  made  to  the  discharge  of  Just  and 
valid  debts.  But  the  debtor  has  not  the 
right  to  make  an  assignment  and  retain  the 
money  in  his  hands,  for  the  purpose  of  pre- 
ferring c.^rtain  of  his  creditors  above  the 
others.  With  the  making  of  the  assignment 
his  right  to  prefer  comes  to  an  end,  and  the 
money  in  his  hands  passes  with  his  other  as- 
sets to  his  assignee  for  the  benefit  of  all  of 
his  creditors.  The  principle  which  requires 
the  purchaser  from  a  debtor  known  to  be 
insolvent  to  see  the  application  of  the  pur- 
chase money  exacts  of  him  that  he  see  to 
the  lawful  application  of  it  It  is  because 
the  application  is  lawful  that  his  conveyance 
is  upheld,  the  law  permitting  him  to  aid  the 
debtor  In  doing  that  which  it  permits  the  lat- 
ter to  do.  It  does  not  permit  him,  however, 
by  his  improvident  action  to  place  it  in  the 
power  of  the  debtor  to  practice  a  fraud  upon 
Ills  creditors.  That  is  Just  what  appellee 
by  this  purchase  did,  if  he  knew,  or  ought 
to  have  known,  that  Amthor  was  insolvent 
It  is  urged  by  appellee  that  the  deed  was 
complete  and  valid  when  made,  and  was  not 
affected  by  the  subsequent  action  of  Amthor; 
but  such  is  not  the  law.  Such  a  convey- 
ance by  a  debtor  known  to  be  insolvent  is 
permitted  by  law  upon  condlti<Hi  that  the 
consideration  is  lawfully  applied.  That  Am- 
thor thought  the  debts  which  he  paid  after 
he  had  assigned,  and  which  he  had  individu- 
ally contracted,  were  superior  to  those  in- 
curred in  the  mercantile  business  conducted 
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bj  Bmden,  for  which  Amthor  was  liable, 
caimot  affect  the  question.  After  the  as- 
rigument  all  creditors  had  the  right  to  an 
equal  participation  In  the  money.  The  prop- 
er appllcatlon  for  Amthor  to  hare  made  of 
It  tras  to  torn  It  over  to  his  assignee.  In  not 
doing  M>  he  practiced  a  legal  fraud  apon 
those  of  his  creditors  who  were  ^doded 
from  the  benefit  of  it  Onr  conclusion  Is 
that,  Amthor  being  Insolvent  when  this  deed 
was  made,  It  cannot  be  upheld  if  appellee 
knew  of  such  Insolvency,  or  knew  of  cir- 
cumstances which  should  have  put  him  on 
inquiry.  As  to  whether  the  conveyances 
were  made  In  contemplation  of  the  assign- 
ment, and  with  the  intent  charged,  and  as 
to  other  questions  of  fiust  upon  which  the 
case  depends,  we  express  no  opinion,  as 
they  should  be  submitted  to  the  jniy  upon 
the  evidence.  The  other  objections  to  the 
charge  are  not  well  taken.  Reversed  and  re- 
manded. 


TRIPIS  V.  ROSBOROUGH  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Sept  14, 
1893.) 

TRIAI/— SPECIAI.  VSKDIOT  —  BlTmOIBHOT  TO    HUF- 
POHT  JODOMBNT — RbAL  EsTATB  COMMISSIOKS. 

Plaintl&a  alleged  that  defendant  aereed 
to  Join  with  them  in  a  certain  land  purchase, 
each  taking  a  third  interest;  that  unknown  to 
them,  defendant  was  agent  for  and  received 
oomntissions  from  the  vendor;  that  afterwards 
he  refused  to  carry  out  his  agreement  with 
them;  and  that  he  transferred  his  interest  in 
the  purchase  to  one  of  them  in  consideration 
of  hb  release  from  the  obligation  to  pay  part 
of  the  price.  Defendant  demed  generally,  and, 
for  special  answer,  admitted  that  he  Donzlit 
the  land  with  plaintiffs,  and  alleged  that  his 
transfer  to  one  of  them  was  made  in  a  settle- 
ment by  whidi  it  was  agreed  that  he  should 
retain  ail  commissions  received  by  him.  The 
court  submitted  to  the  jury  the  questions 
whether  plaintiffs,  when  purchasing,  knew  that 
defendant  was  the  agent  of  the  vendor,  and 
whether  they  relinquished  their  claim  to  com- 
missions received  bv  defendant  as  he  alleged. 
Bdd,  that  answers  by  the  jury  in  the  negative 
to  both  questions  did  not  Justify  a  judgment 
for  two-thirds  of  the  amount  of  commisBions  al- 
leged to  have  becai  received  by  defendant. 

Appeal  from  distilct  court,  Aransas  coun- 
ty;  H.  Clay  Pleasants,  Judge. 

ActliHi  by  J.  B.  Rosborough  and  another 
against  Joseph  Tripls  and  olhers.  From  a 
Judgment  for  plaintiffs,  defoidant  Tripls  ap- 
peals.   Reversed. 

M.  J.  Hathaway,  for  appellant 

GABRBTT,  O.  3.  Appellees  brought  this 
«nlt  against  Joseph  Tripis,  the  appellant, 
and  Clara  SmlUi  and  her  husband,  Sam  H. 
Smith,  and  Fannie  B.  Plcttm  and  her  hus- 
band, David  M.  Ptcton,  to  recover  of  Tripis 
certain  commissions  for  the  sale  of  Jand, 
whiGb  Qiej  alleged  had  been  paid  to  the 
said  Tripls  hy  his  codefendants,  and  to  be 
subrogated  to  the  rlg^t  of  Tripis  to  recover 
-of  said  Smith  and  wife  and  Picton  and  wife 


further  commissions,  which  had  not  been 
paid,  and  for  which  suits  were  then  pending 
by  Tripis  against  them.  Plaintiffs  alleged 
that  they  had  entered  into  a  Joint  agreement 
with  the  said  Tripls  to  purchase  certain 
lands  of  the  other  defendants,  which  was 
concluded  by  a  writtai  contract  sigued  by 
all  of  the  parties,  whereby  Smith  and  wife 
and  Picton  and  wife,  in  consideration  of 
$10,000  paid  in  cash,  and  other  sums  to  be 
afterwards  paid,  as  spedfled,  obligated  them- 
s^ves  to  convey  said  land  to  J.  B.  Ros- 
borough, J.  M.  Rosborough,  and  Joseph 
Tripls  J(^tly;  that,  at  the  request  of  Tripis, 
the  Roeboroughs  advanced  for  him  the  one- 
third  of  the  cash  payment  to  be  made  by 
him,  whldi  was  to  be  repaid  to  the  Roe- 
boroughs  when  the  second  payment  on  the 
land  fell  due;  that  plaintiff  did  not  discover 
until  some  time  afterwards  that  at  the  time 
of  the  sale  Tripis  was  the  agent  of  Smith  and 
wife  and  Picton  and  wife  to  effect  a  sale 
of  said  land,  which  they  alleg^ed  to  be  a 
fact  They  averred  that  Tripis  fraudulently 
concealed  the  fact  of  his  said  agency  from 
plaintiffs,  and  charged  other  acts  of  fraud- 
ulent conduct  on  the  part  of  Tripis,  done  to 
mislead  and  dieat  plaintiffs;  that  he  had  re- 
ceived as  commissions  for  maldng  said  sale 
the  sum  of  $1,000  from  Smith  and  wife,  and 
^e  sum  of  $450  from  Picton  and  wife;  and, 
for  further  commissions,  had  recovered  a 
Judgment  in  the  county  court  of  Aransas 
county  against  Smith  for  $737.46,  which  was 
priding  in  the  court  of  appeals,  and  had  a 
suit  then  pending  in  said  county  court  agaiust 
Picton  for  $450.  Plaintiff  also  alleged  that 
Tripls  was  unable  and  refused  to  carry  out 
his  port  of  the  contract  <x>  purchase  the 
land,  and  they  had  procured  one  Packard  to 
do  so;  and  that  In  consideration  of  a  re- 
lease from  Ills  obligation  to  pay  one-third  of 
the  purchase  money,  Tripis  transferred  his 
Interest  in  the  said  purchase  to  the  said 
Packard.  Smith  and  wife  and  Picton  and 
wife  made  no  answer.  Tripis  answered  with 
a  general  and  special  demurrer,  gen»al  de- 
nial, and  for  special  answer  to  the  merits 
he  admitted  that  he  had  bought  the  land 
with  plaintiffs,  and  set  up  that  he  had  trans- 
ferred his  Interest  to  Packard,  but  that  said 
transfer  was  made  In  a  settlement,  in  which 
It  was  agreed  that  Tripis  should  retain  all 
of  his  commission  on  said  sale. 

Upon  the  trial  In  the  court  below  tlie 
Judge  submitted  to  the  Jtuy  the  foUowIng 
two  special  issues,  directing  the  Jury  to  find 
neither  for  the  plaintiffs  nor  the  defendant, 
but  simply  to  answer  the  questions  "Yes"  or 
"No."  The  questions  were:  "(1)  At  the  time 
of  the  purchase  by  the  defendant,  on  Joint 
account  for  himself  and  plaintiffs,  of  the 
Interest  of  Mrs.  Smith  and  Mrs.  Picton  In 
the  lands  of  their  father's  estate,  did  the 
plaintiffs  know  that  the  said  defendant  was 
the  attorney  or  agent  of  said  Smith  and  said 
Picton  for  the  sale  of  said  land?  (2)  When 
defendant  conveyed  all  of  his  right  and  in- 
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terest  1b  the  lands  puKbased  for  himself 
and  plaistlffs  tmta  said  Smith  and  the  said 
Pleton  to  J.  Q.  Packard,  did  plaintiffs  agree 
and  promise,  In  pnrt  consideratloQ  of  smA 
release  and  coBveyance,  to  rdlBquiah  to  de- 
f«idant  all  their  right  and  claim  to  the  com- 
misaions  paid  and  te  be  paid  by  tfte  said 
Smith  and  the  said  PlctoB  to  the  said  de- 
fendant for  making  the  sale  of  their  lands?" 
The  Jury  answered  both  ef  the  questiona 
"No."  Upon  this  verdict  the  court  rendered 
Judgment  In  f&vor  of  the  plaintiffs  for  two- 
thirds  of  $1,450  hi  money,  and  subrogating 
them  to  the  ownership  of  two-thirds  of  the 
claim  and  Judgments  against  Smith  and 
Pleton,  describing  the  Judgment  against 
Smith  and  the  salt  against  Plctoa  and  wlfa 
All  the  Issues  made  by  the  pleadings  In  the 
case  were  not  sulnnltted  to  the  court,  and 
the  facts  elicited  by  the  verdict  upon  the 
special  issues  were  not  sufficient  to  support 
the  Judgment  that  was  rendered  thereon. 
When  a  case  Is  submitted  by  the  trial  court 
to  a  Jury  upon  special  Issues,  the  court  can- 
not lo<A  beyond  the  verdict  to  the  evidence 
for  facts  upon  whldi  to  enter  the  Jodgrmmt. 
Newbolt  V.  Lancaster,  83  Tex.  272,  18  S.  W. 
Rep.  740;  Mussina  v.  Shepherd,  44  Tex.  628; 
Claiborne  v.  Tannw,  18  Tex.  78;  Kuhlman 
V.  Medllnka,  29  Tex.  885.  Tl»e  Judgment  of 
the  court  below  will  be  reversed,  and  the 
cause  remanded. 

PLEASANTS,  J.,  did  not  sit  tn  this  cas& 


TBXAS-MEXIOAN   RY.   CO.   v.   CAHILL.' 

(Court  of  Civil  Appeals  of  Texas.    Sept.  14, 
1803.) 

Special  Jodoe— Aothobiti  —  Cosboudatios  or 
Causes  —  Fokcibi-b  Estbt  —  Judgment  —  At- 

TOBmEMT. 

1.  A  judge  specially  appointed  to  try  a 
cause,  because  the  regular  judge  is  disquali- 
fied, cannot  coosolidate  the  cause  with  another, 
which  he  has  not  been  authorized  to  try. 

2.  An  action  for  forcible  entry  and  de- 
tainer for  holding  over  under  a  lease  cannot  be 
consolidated  with  a  salt  in  trespass  to  try  title 
to  the  same  property. 

3.  Though  a  judgment  In  trespass  to  try 
title  has  been  rendered  against  a  landlord,  the 
attornment  of  the  tenant  to  the  successful  party 
will  not  relieve  it  of  the  necessity  of  restoring 
possession  to  the  landlord  on  termination  of  its 
lease. 

4.  A  writ  of  possession  issued  by  a  federal 
court  in  1879,  which  remained  in  possession  of 
the  agent  of  the  successful  party  until  18S2, 
when  it  was  placed  in  the  hands  of  a  d^uty 
marshal  for  execution,  was  functus  officio,  and 
did  not  affect  the  rights  of  the  parties  evicted 
under  it. 

5.  In  forcible  entry  and  detainer  a  Judg- 
ment against  a  tenant  for  the  possession  of  a 
certain  lot,  and  damages  for  its  detention,  is 
erroneous,  where  the  evidence  shows  that  a 
small  fraction  of  the  lot,  only,  was  leased. 

Appeal  from  district  court,  Nueces  county; 
James  B.  Wells,  Special  Judge. 

Forcible  entry  and  detainer  by  Johanna 
CahlU  against  the  Texas-Mexican  Railway 

'Rehearing  denied. 


Company.    Judgement  far  plaintiff.    Defend- 
ant appeals.     Reversed. 

Thos.  W.  Dodd  and  G.  R.  Scott,  for  appel- 
lant F.  B.  MacManos  and  Henderaon  A 
Henderson,  for  apiieUae. 

PLEASANTS,  J.  This  suit  was  Instituted 
In  Justice  court  in  December,  1884,  under  the 
statute  of  forcible  entry  and  detainer,  to 
recover  the  possession  of  lot  No.  2  in 
Mock  No.  2  In  the  city  of  Corpus  Christl  from 
app^ant  Judgment  was  rendered  by  the 
Justice  for  app^ee,  from  whldi  an  appeal 
was  ivosecuted  to  the  district  court;  and 
after  trial  in  that  court,  and  appeal  to 
Uie  supreme  court,  and  Judgment  there- 
in reversing  and  remanding  the  cause,  (12 
S.  W.  Rep.  112S,)  it  was  again  tried  in 
the  district  court  of  Nueces  county  before 
the  Honorable  J.  B.  Wdls,  special  Judge, 
and  Judgment  rendered  on  the  20th  of 
April,  1892,  for  the  possession  of  the  lot, 
and  damages  for  detention  of  the  premises 
by  defendant  company  after  the  expiration 
of  its  lease,  and  after  demand  for  restora- 
tion of  the  possession  to  the  appellee,  who 
had  leased  to  the  appellant  In  November, 
1802.  The  trial  was  by  Jury,  and  after 
motion  for  new  trial,  which  was  overruled, 
the  defendant  appealed  to  this  court  The 
assignments  of  error  are  numerous,  but  we 
shall  consider  and  dispose  of  only  suck  of 
them  as  we  deem  it  necessary  to  decide  tac 
the  guidance  of  the  court  upon  another  trial. 

There  was  no  error  In  refusing  the  motioB 
of  appelant  to  consolidate  this  suit  with 
that  of  the  Corpus  Christl  Land  Company  v. 
the  appellee,  pending  in  the  same  court 
at  the  time  of  the  trial  The  Judge  wha 
tried  this  cause  was  specially  appointed  to  do 
so,  the  Judge  for  that  Judicial  district  being 
disqualified.  One  who  Is  appointed  special- 
ly to  try  one  cause  Is  not  authorized  to  try 
any  other  cause  pending  to  the  court  unless 
he  be  selected  to  do  so  by  the  parties  to  the 
suit  But  apart  from  the  want  of  power 
In  the  Judge  presiding  to  try  the  case  of  the 
Corpus  Christi  Land  Company  v.  Johanna 
Cablll,  the  motion  to  consolidate  was  peopae- 
ly  refused.  The  appellee's  suit,  as  we  have- 
seen,  was  brought  under  the  statute  which 
provides  a  remedy  for  the  recovery  of  th» 
possession  of  real  estate  when  the  premises 
are  in  the  quiet  occupancy  of  one,  and  th^ 
are  forcibly  entered  by  another,  or  where  a 
lessee,  after  the  expiration  of  bis  lease, 
refuses  to  restore  possession  to  his  lessor. 
The  statute  provides  a  speedy  and  efficient 
remedy  for  restoring  possession  to  him  who- 
Is  wrongfully  deprived  of  the  same,  aud  no- 
Inquiry  as  to  tiie  title  to,  or  the  superior 
right  of  either  party  to  the  suit  or  that  of 
any  third  person  in,  the  property.  Is  per- 
mitted. The  suit  of  the  Corpus  (Jhrlstl  Land 
Company  against  Johanna  (Xhlll  was  a  suit 
of  tresp-iss  to  try  title  to  the  lot  in  question. 
To  permit  the  consolidation  of  such  sult» 
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woold  be  eoatrary  to  the  obvious  p(dlc<r  of 
the  law,  and  In  most  cases  defeat  tlie  ob- 
ject of  the  atatate^— tbe  prompt  adlndicatteo 
«f  tbe  ri^t  of  pooBeeslon  to  the  premises, 
witlumt  reference  to  the  right  of  title  to  the 
property. 

Whila  there  are  cxeepttona  to  the  mle 
whidi  forbids  tmolry  as  to  the  title  of  tte 
property  in  procee^ngs  under  the  statute  of 
forcible  emt^  and  detainer,  we  are  of  the 
opinion  that  the  appellant  does  not  bring 
hlmsdf  within  any  of  these  exceptions. 
When  the  lease  was  made  from  appellee  to 
appeHant,  apprilee  was  in  quiet  possession 
«t  tbe  premises,  aad  while  it  may  be  con- 
ceded that  the  decree  rendered  by  the  dr- 
enlt  court  of  tiie  United  States  for  the  east- 
wa  district  of  Texa*  la  187S  estabhshes  the 
right  ot  those  claiming  under  the  iflalntiff 
in  that  suit  to  the  lot  in  <iuestl<m,  as  against 
the  appellee,  as  she  seems,  from  the  evidence, 
to  deraign  title  from  those  who  pnrdia«ed 
pendente  Ute,  yet  unless  there  has  been  a 
change  in  the  possession  of  the  premises, 
effected  by  legal  proceedings  under  and  by 
Tlrtue  of  that  decree,  the  attornment  of  the 
appdiant  to  tibe  Corpus  Ghrlsti  Land  Com- 
pany win  not  reUeve  it  from  its  obligation 
to  restore  posseasion  of  the  property  leased. 

It  is  Insisted  by  appeUee  that  the  de- 
cree, so  far  as  It  directs  the  issuance  and 
execution  of  a  writ  of  possession.  Is  null  and 
void;  and,  while  we  are  not  prepared  to  as- 
sent to  this,  we  are  aware  that  the  pown 
to  issue  writs  of  execution  Is  not  inherent 
in  courts  of  chancery,  as  in  courts  of  law, 
and  tbwt  the  chancery  courts  of  the  United 
States,  except  when  the  decree  Is  for  land, 
only  issnes  sndt  process  when  expressly  au- 
thorised to  do  so  by  statute,  or  by  ndes  of 
the  supreme,  court  made  and  published  by 
aothorlty  of  the  statate.  Vide  Freem.  Ez'ns, 
I  lOv  pp.  10,  U;  DanleU,  Cb.  Pr.  (4th  Amer. 
Ed.)  p.  1081.  The  decree  of  a  court  of  equi- 
ty, maless  it  be  for  land,  operates  only  in 
■personam,  and  the  method  of  enfordi^  It 
h  by  means  of  what  is  termed  "process  of 
centempf*  against  the  party  dlsob^ng  the 
decteob  Where  land  is  the  subject-matter 
of  the  decree,  if  within  the  Jurisdiction  of 
tbe  court,  the  court  does  not  exclusively  rely 
on  proceedings  in  personam,  but  will  put 
tbe  snccessftal  party  in  possession  of  the  land, 
if  the  other  party  remains  obstinate,  and 
refuses  to  comply  with  the  decree.  Vide  2 
DanteB,  Cb.  Pr.  (Bth  Ed.)  p.  1032;  Story, 
Bq.  PL  {  744.  It  seems  that  the  decree  it- 
srif  does  not  operate  to  divest  title,  but  the 
divesture  Is  complete  when  the  party  enti- 
tled Is  pat  in  possession  of  the  land.  The 
rice  m  appellant's  case  is  that  it  does  not 
appear  that  the  appeHee  had  ever  refased 
to  obey  the  decree  rendered  in  chancery  by 
the  United  States  circuit  court,  for  the  plain- 
tiff, in  the  suit  of  X  Temple  Doswell  v.  The 
Personal  Representatives  of  H.  L.  Kinney, 
uoder  whom  the  appellee  deralgns  title,  or 
that   any   proceedings   had   been   instituted 


tn  that  court,  subsequent  to  the  decree,  for 
the  purpose  of  showing  to  the  court  that  tho^ 
defendants  in  the  suit,  or  those  riiainitng  un- 
iier  them,  had  refused  to  surrender  possession 
In  obedience  to  the  decree.  Until  this  was- 
done,  it  would  seem  that  a  writ  of  posses- 
sion could  not  legally  Issue  from  that  court 
In  favor  of  plaintiff,  or  those  claiming  title- 
under  him.  It  appears,  also,  that  the  writ 
of  possession  by  virtue  of  which  It  is  con- 
tended the  appellee  was  ejected  from  the- 
premises,  and  the  Corpus  Christi  Land  Com- 
pany was  placed  in  possession,  issued  in- 
1878,  and  remained  in  tbe  possession  of  the 
agmt  of  the  last-named  company  until  he- 
plaoed  it  in  the  hands  of  the  deputy  mar- 
shal for  execution,  in  the  fall  of  1£S2.  From 
this  evidence  it  would  seem  that  the  writ 
was  functus  officio  long  before  its  execution 
by  the  marshal,  and.  If  so,  the  acts  of  that 
officer  were  without  authority  of  law,  and 
therefore  could  not  affect  the  rights>  of  the- 
ai>pellee.  The  marshal  was  an  intruder  and 
a  trespasser.  Under  these  circumstances,  we- 
caimot  hold  that  there  has  been  a  change  in 
the  relation  of  the  appellee  towards  the  lot 
tn  question  since  tbe  l^ase  was  made  to 
and  accepted  by  the  appellant,  and  conse- 
quently we  cannot  say  tiiat  the  learned  Judge- 
who  presided  in  the  trial  <}t  the  cause  com- 
mitted an  error  in  withdrawing  from  tbe  con- 
slderation  of  the  Jury  the  decree  in  chancery, 
and  the  alleged  execution  of  tbe  writ  of 
possession  by  the  deputy  marshal,  as  wdl 
as  evidence  of  the  attornment  by  tbe  ap- 
pellant to  tbe  Corpus  Christi  Land  Com- 
pany. 

The  Judgment  is  for  the  possession  of  the 
whole  of  the  land,  and  damages  for  its  de- 
tention, while  the  evidence  is  that  a  small 
fraction,  only,  of  Hie  lot  was  leased.  If' 
such  be  the  case,  the  plaintiff  could  only  re- 
cover for  BO  much  as  was  actually  leased, 
and  damages  for  the  detention  thereof,  from 
the  perfection  of  defendant's  appeal  from 
the  Justice's  court  to  the  district  court,  the 
measure  of  damages  being  the  rental  value 
of  that  portion  of  the  lot  leased  and  occupied 
by  the  defendant  The  plaintiff  should  also- 
recover  a  reasonable  attomegr's  fee.  For  the- 
errors  here  indicated  the  Judgment  of  th«>. 
court  Is  reversed,  and  the  cause  remanded. 


GULF,  C.  &  S.  F.  KT.  CO.  v.  WOLSTON 

et  Bl. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  14, 

1803.) 

Acn0!»— RiOHT  TO  MATirTAIN. 

One  B.,  to  whom  butter  had  been  con- 
signed over  defendant's  road,  turned  it  over 
to  plaintiffs,  with  a  request  that  they  sell  it 
for  his  account,  and  sue  defendant  for  dam- 
ages througrh  delay  in  delivery.  Beld,  tiint 
plaintiffs  had  no  canse  of  action;  the  claim  of 
B.  not  having  been  assigned  to  them,  Sind  tibey 
not  haTiaj(  been  his  factors,  and  entitled  to. 
possession  of  the  butter,  when  the  cause  of  ac- 
noD  accrued. 
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Error  from  Galveston  county  court;  Wil- 
liam B.  LioCkhart,  Judge. 

Action  by  R.  W.  Wolston  &  Co.  against 
the  Gulf,  Colorado  &  Santa  Fe  Railway 
-Company.  Judgment  for  plaintiffs,  and  de- 
fendant appeals.     Reversed. 

J.  W.  Terry,  for  appellant  John  W.  Cami>- 
hdl,  for  appellees 

WILLIAMS,  J.  The  alilpment  of  butter, 
fbr  damage  to  -which  this  suit  is  brought,  -was 
consigned  by  a  firm  in  Kansas  to  G.  C. 
Baum.on,  at  Galveston.  After  the  damage 
had  resulted,  and  after  the  butter  had  ar- 
rived at  Galveston,  it  -was  turned  over  by 
Bauman  to  appellees  with  request  tliat  they 
-adl  It  for  bis  account,  and  sue  for  the  loss. 
There  was  no  evidence  tha,t  appellees  liad 
any  property  in  the  butter,  either  general  or 
special,  at  the  time  it  rec^veu  Injury, 
nor  was  there  any  evidence  of  an  assign- 
ment by  Bauman  of  his  cause  of  action. 
They  were  not,  so  far  as  the  record  dis- 
closes, the  factors  of  the  consignee,  lia-vlng 
any  sort  of  right  to  the  possession  of  the 
butter,  when  the  cause  of  action  accrued. 
The  fact  that  the  agent  of  appellant,  when 
appellees  were  Investigating  the  damage  to 
the  butter,  requested  them  to  take  and  sell 
it,  and  make  out  a  claim  for  the  loss,  could 
not  confer  npon  them  a  cause  of  action  to 
which  they  were  not  otherwise  entitled. 
There  was  no  promise  to  pay  the  amount  of 
the  loss  to  them,  and  they  show  no  cause  of 
action  in  themselves.  For  this  error  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


WACO  STATE  BANE  t.  STEPHENSON 
MANUF'O  CO. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  20, 
1893.) 
Oarnishhent. 
The  answer  of  a   corporation,  as  gar- 
nishee in  an  action,  stated  facts  showing  that 
certain  shares  of  corporate  stock  were  com- 
munity property  of  defendant  and   his   -«vife, 
and  defendant's  ans-vrer  denied  tUs,  and  averred 
that  the  stock  was  the  separate  property  of  his 
wife.    Beld,  that  it  was  error  to  discharge  the 
garnishee  on  defendant's  answer,  without  hear- 
ing evidence  in  support  thereof. 

Appeal  from  McLennan  county  court;  H. 
H.  Joikhis,  Judge. 

Action  by  the  Waco  State  Bank  against 
W.  S.  Martin,  In  whldi  the  Stephenscm 
Manufacturing  Oompany  was  summoned  as 
garnishee.  There  was  a  Judgment  dls- 
diarglng  the  garnishee,  and  plaintiff  appeals. 
Reversed. 

The  other  facts  fully  appear  in  the  tiA- 
lowing  statement  by  COLLARD,  J.: 

This  is  a  gramlshment  proceeding  ancillary 
to  the  suit  of  appellant,  the  Waco  State 
Bank,  against  W.  8.  Martin.  The  wilt  and 
Its  fwrvlce  upon  the  garnishee  were  of  date 
ITtb  of  January,  1891.    The  appellee,  the 


Stephenson  Manufacturing  Company,  Is  a 
private  corporation,  and  as  such,  in  addition 
to  the  usual  answers,  was  required  to  an- 
swer as  to  W.  S.  ilartin's  ownersIUp  of 
.shares  of  stock  of  the  company,  ot:  Interest 
therein.  The  answer  of  the  garnishee  upon 
tills  subject  is  as  follows:  "That  said  com- 
pany or  affiant  [its  secretary  and  business 
manager]  has  no  positive  Imowledge  nx  to 
whether  or  not  the  said  W.  S.  Martin  was  at 
the  time  of  the  service  of  said  -writ,  or  now 
is,  in  any  way  interested  in  said  Stephenson 
Manufacturing  Company.  Tliat  the  books 
and  records  of  said  company  did  not  at  the 
time  of  the  service  of  said  -writ,  and  do  not 
now,  show  that  the  said  W.  S.  Bfartin  now 
owns,  or  ever  o-wned,  any  shares  <^  share  in 
the  stock  of  said  ccmipany.  That  the  M- 
lowing  are  ali  of  the  facts  kno-wn  to  affiant 
or  said  company  r^atlng  to  said  W.  8.  Mar- 
tin's connection  -with  or  interest  In,  If  any, 
share  or  shares  of  the  stock  of  said  com- 
pany: la.  October,  1890,  A.  Symes  was  tlie 
o-wner  of  five  shares,  of  the  par  value  of 
one  hundred  dcdlars  each,  in  the  said  Stephen- 
son Manufacturing  Company;  and  about  the 
middle  of  October,  1890,  said  A.  Symes  called 
at  the  office  of  said  company,  and  tcAA  affiant 
that  he  (Symes)  had  sold  his  said  stod^  to  'Mr. 
Martin,'  and  that  he  (Symes)  would  be  down 
In  a  few  days  to  have  it  transferred.  Affi- 
ant then  asked,  'Wliat  Martin?'  and  said 
Symes  replied,  The  sheep  man  Martin.'  On 
October  22,  1890,  said  Symes  caUed  again 
at  the  office  of  said  company,  and  produced 
ills  cortiflcate  for  said  shares  of  stock,  and 
said  to  affiant  he  (Symes)  then  vrlshed  to 
have  the  stock  transferred  to  Martin.  Affi- 
ant, who  was  then  tlie  business  manager  of 
said  corxK>ration,  herein  garnished,  then  In- 
structed the  Ixx^ckeeper  of  said  oompany  to 
fill  out  a  new  certificate  of  stock;  and  he 
(said  boolckeeper)  asked  said  Symes  in  what 
name  the  certificate  should  be  written,  to 
whidi  said  Symes  replied,  'M.  E.  Martin.' 
Said  bookkeeper  also,  then,  at  the  Instance 
of  affiant,  wrote  in  the  office  record  book  of 
said  oompany  an  acknowledgment  of  the 
fact  that  A.  Symes  had  sold  his  said  shares 
of  stock  to  M.  E.  Martin,  wliich  affiant  then 
requested  said  Symes  to  sign.  This  said 
Symes  refused  to  do,  saying  that  It  was  un- 
necessary, and  thereupon  affiant  refused  to 
Issue  the  certlflcate,  for  the  reason  that  the 
by-laws  of  said  company  required  affiant  to 
keep  such  a  rec<x^.  Said  Symes  then  went 
away,  and  returned  next  day  with  said  W. 
S.  Martin,  and  the  former  said  they  now  de- 
sired to  make  said  transfer;  and  he  also  re- 
marked that  he  had  consulted  Mr.  Seley  and 
others,  and  that  it  was  not  proper  for  affiant 
to  require  him  to  sign  a  record  stating  to 
whom  he  liad  sold  his  stodc  Affiant  still  In- 
sisted that  such  record  l>e  kept,  and  at  length 
said  Symes  signed  such  record  of  sale  of 
said  stiares  of  stock  to  M.  E.  Martin,  and 
Symes  returned  certlflcate  of  stock  No.  17, 
for  said   five  shares;    and  affiant,   in   ex- 
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change  therefor,  then  isaued  and  delivered 
to  said  Martin  stock  certificate  No.  21,  Issued 
to  M.  B.  Martin,  for  five  shares  of  stock  in 
suid  corporation,  of  the  par  value  of  one 
iiuiMlred  dollars  each,  and  said  Martin  re- 
ceived the  same,  and  on  the  stub  of  the 
stock  book  of  said  company  receipted  for  the 
same,  signing,  simply,  'M.  E.  Martin.'  That, 
a  few  days  after  said  transfer  of  stock,  Mr. 
W.  W.  Seley,  of  the  Waco  State  Bank,  met 
affiant,  and  asked  If  Mr.  Symes  had  trans- 
ferred his  said  stock  to  Martin,  and  affiant 
answered  in  the  affirmative,  affiant  then  sup- 
posing that  the  said  W.  S.  Martin's  initials 
were  'M.  E.'  That  at)out  the  middle  of  the 
month  of  December,  1880,  said  W.  S.  Martin 
called  at  the  office  of  said  company,  and 
told  affiant  that  M.  B.  Martin  was  his  wife, 
and  that  said  stock  belonged  to  her,  which 
was  tlie  first  time  affiant  heard  of  Mrs. 
Martin  in  connectlm  with  the  matter,  and 
the  time  when  affiant  first  learned  the  initials 
«f  said  W.  a.  Martin.  That,  a  few  days 
after  the  service  of  the  writ  of  gamiabment 
herebi,  Mr.  H.  O.  Wilson  called  at  the  said 
office,  and  told  affiant  that  he  had  purchased 
the  said  five  shares  of  stock,  and  asked  that 
the  same  be  transferred  to  him,  and  affiant 
refused  to  make  any  transfer  of  said  stock, 
because  of  said  writ  having  been  served  on 
said  company.  Affiant  says  that  the  above 
is  a  full  and  correct  statement  of  all  the 
facts  rdating  to  the  connection  of  said  W.  S. 
Martin,  if  any,  with  the  stock  of  said  cor- 
poration, as  the  same  were  and  are  known 
to  said  corporation,  and  are  recollected  by 
affiant,  •  •  •  and  that  said  stock  now 
stands  on  the  books  ot  said  company  in  the 
name  at  'M.  B.  Martin.'"  Plaintiff  made 
no  rqily  to  the  answer  of  the  garnishee,  but 
defendant  Martin  did  controvert  it  under 
oadL  Sayles'  ClvU  St.  art  212.  He  denies 
that  the  stock  is  his  property,  but  says  it  is 
the  separate  property  of  his  wife,  M.  B. 
Martin,  or  of  Wilson,  for  that,  he  says,  be- 
fore the  writ  of  garnishment.  It  was  the 
separate  piof>e>Tty  of  his  wife;  that  on  July  1, 
1^,  be  and  bis  wife  owned  a  homestead  in 
McLennaJi  county,  of  200  acres  of  land,  a 
part  of  a  larger  tract  owned  by  them;  that 
about  Octobw  1,  1880,  they  sold  the  home- 
stead, with  the  other  land,  to  A.  Symes; 
that  before  the  sale,  and  before  his  wife 
woold  agree  to  sell  the  homestead,  it  was 
agreed  between  defendant,  his  wife,  and 
Byrnes  that  the  stock  diould  be  assigned  to 
bis  wife  as  her  separate  property,  as  part 
oonddecatloii  ot  the  homestead,  and  that  in 
oompllancewlth  the  agreement,  and  as  part 
consideratlMi  to  her  for  the  homestead, 
Symes,  on  October  1,  1880,  transferred  the 
stock  to  ber;  and  tbat  It  has  all  the  time, 
until  the  sale  to  Wilson,  been  her  s^arata 
property,  and  is  not,  and  never  was,  the 
community  property  of  himself  and  wife;  is 
not,  and  never  was,  subject  to  the  payment 
of  his  debts.  Defendant,  also.  In  due  order 
of  pleading,  excepted  to  plaintiff's  maintain- 


ing the  suit,  as  the  answer  of  tba  garnishee 
shows  that  Mrs.  M.  B.  Martin  and  H.  O. 
Wilson  should  be  made  parties  defendant, 
and  that  the  answer  also  shows  that  M.  B. 
Martin  or  Wilson,  and  not  defendant,  was  tbe 
owner  of  the  stock.  Tlie  garnishee  d«niuied 
to  defendant's  answer  upon  the  ground  that 
It  states  no  facts  in  addition  to,  and  does  not 
deny,  the  facts  set  np  in  the  garnishee's  an- 
swer. Plaintiff,  the  Waco  State  Bank,  moved 
to  strike  out  the  answer  of  the  defendant 
W.  S.  Martin,  because  it  does  not  controvMt 
the  answer  of  the  garnishee,  and  because 
Martin  alleges  that  the  stock  was  trans- 
ferred to  <me  H.  0.  Wilson,  but  shows  no 
reason  why  be  should  make  defense  for 
Wilsom  who  is  not  a  party  to  the  suit 
Plaintiff  denied  tbe  answer  of  Martin,  and 
alleged  that,  at  the  time  of  the  alleged  trans- 
fer of  the  stock  to  M.  B.  Martin,  W.  B.  Mar- 
tin was  insolvent,  and  tbe  pretended  trans- 
fer to  bis  wife  was  fraudulent,  and  that  the 
subsequent  transfer  by  Martin  and  wife 
to  Wilson  was  also  fraudulent.  Intended  to 
hinder  and  dday  creditors  of  W.  S.  Martin, 
including  plaintiff,  and  passed  no  tide,  and 
that  tbe  stock  belonged  to  the  community 
estate  of  Martin  and  wife,  and  was  subject 
to  tbe  garnishment.  Flaintifrs  reply  was 
not  sworn  to.  Defendant  demurred  to  the 
reply  of  plaintiff,  and  doiied  tbe  facta  stated. 
The  cause  was  submitted  to  the  court  upon 
tbe  law  and  facts.  The  demurrer  of  the  gar- 
nishee to  the  answer  of  defendant,  and  the 
exceptions  of  plaintiff  to  such  answer,  were 
overruled,  plaintiff  reserving  exception.  The 
court  sustained  defendant's  objections  to  any 
evidence  on  the  part  of  plaintiff,  to  which 
plaintiff  excepted;  and  Judgment  was  ren- 
dered, dlsduirging  the  garnishee  upon  its  an- 
swer, adjudging  costs  against  plaintiff,  in- 
cluding $20  as  attorney's  fee  in  favor  of  the 
garnishee.    Plaintiff  appealed. 

Herring  &  Kelly,  for  appellant  Baker  & 
Prendergast,  for  appellee. 

GOLIiARD,  J.,  (after  stating  the  fiicts.) 
We  will  notice  but  one  of  appellant's  as- 
signments of  error,  to  the  effect  that  the 
court  should  have  rendered  Judgment  In 
favor  of  plaintiff  upon  the  answer  of  the 
garnishee,  which  showed  that  the  garnishee 
held  stock  subject  to  garnishment,  belonging 
to  the  community  of  Martin  and  wife.  The 
answer  of  tbe  garnishee  stated  facts  which. 
In  our  Judgment,  in  the  absence  of  proof  to 
the  contrary,  established  the  fact  that  the 
stock  was  the  community  property  of  W.  S. 
Martin  and  his  wife.  The  garnishee  states 
in  the  answer  that  Martin  informed  him 
that  M.  B.  Martin  was  his  wife.  This  state- 
ment would  be  an  admission  of  the  fact 
against  the  interest  of  the  defendant  and, 
besides  this,  he  sets  up  the  fact  in  his  an- 
swer. The  fact  that  she  was  his  wife  was 
in  this  manner  unquestionably  before  the 
court    She  being  his  wife  at  the  time  of  the 
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acquisition  of  the  sto<^  would  coastitnte  It 
oommimlty,  usiaas  the  contrary  be  shown. 
Defendaat  eontawverted  this  concdusioa  by 
Us  sworn  answer,  setting  np  fbcts  whldi 
pot  the  title  tail  the  wife  In  her  separate 
right  His  answer  Aid  not  prove  itself.  The 
burden  was  upon  him  to  establish  it  by  erl- 
dence.  His  answer  coatroverted  t±e  answer 
of  the  gamtshee,  which  answer  of  the  gar- 
nishee made  a  prima  fade  case  in  favw 
of  plaintiff.  Tbe  answer  of  the  garnishee 
did  not  state  as  a  fact  tiiat  l&e  property  was 
the  separate  properiT-  ot  Mrs.  Martin,  or 
facts  ttiat  would  make  It  her  separate  prop- 
erty. It  only  stated  that  ICartin  said  it  was 
her  property,  which  was  a  statement  of 
hearsay.  It  was  made  to  appear  by  the  an- 
swer of  the  garnishee  tlUit  the  stodc  was 
eomaaunity  of  Martin  and  wife.  This,  fiict 
not  being  controrerted  bf  proof,  the  eaeat 
should  have  entered  Judgment  against  the 
garnishee,  as  required  by  the  statnte.  Iter. 
St  arts.  20S,  209.  See^  also.  Id.  arts.  206, 
206.  Such  Judgment  could  not  affect  the 
rights  of  persons  not  parties  to  the  sidt,  ao 
ttiat  if  tlie  stock,  waa  in  fact  tbe  sepanUle 
property  of  Mrs.  Martin,  and  had  been  timna- 
fevred  to  Wilson,  he  would  not  be  x>rejudtced 
Uy  the  judgment  against  the  gamlsheA  If 
tbe  stock  was  transferred  to  Mrs.  Martin  as 
her  separate  property,  as  part  consideration 
of  the  sale  of  their  homestead  by  her  and  her 
husband  to  Symes,  the  transfer  to  her  would 
not  be  a  fraud  upon  creditors^  They  co>aId 
have  no  interest  in  such  a  transaction,  and 
would  not  be  Injured.  In  view  of  the  con- 
dition of  the  case,  and  after  proper  cod- 
sMemtlon  of  the  matter,  we  have  condnded 
It  would  be  best  n>t  to  render  Jadgment 
final  In  this  court,  but  to  reverse  the  Jadg- 
ment of  the  court  below,  and  remand  the 
cause  tor  another  trial,  and  it  is  so  ordered. 


RECEIVERS  INTERNATIONAL  &  G.   N. 
RY.  CO.  V.  ARMSTRONG. 

(Court  of  Civil  Appeals  of  Texas.    Sept  20, 
1803.) 

CaBBIBRS— ISjnBIBB  TO  PaSSEKQEIUI  —  ACTHOBITX 
OF  TftAlNMEN— OfISIOX  EviDESCE. 

1.  A  provision  in  a  contract  of  shipment 
of  live  stock  that  the  shipper,  to  whom  a  ship- 
per's pass  on  the  same  train  was  given,  should 
teed  and  water  the  animals  oa  the  way,  is  not 
void  as  an  attempt  by  the  carrier  to  relieve 
itself  of  its  duty  In  that  respect,  but  is  a  H- 
cense  to  the  shipper  to  look  aftes  his  stock; 
and  he  does  not,  by  ezercisinK  such  license, 
lose  his  status  as  a  passenfcer,  so  aa  to  pre- 
dude  him  from  recovering  for  injuries,  while 
so  engaged,  caused  by  tbe  eairier's  negllgenee. 

2.  Where  a  trainman  fai  authority  tells  a 
shlppw  of  live  stock  ttiat  the  train  will  remain 
standing  for  some  time  at  a  certain  point,  and 
directs  him  to  look  after  the  stock  at  that 
time,  he  may  rely  on  it  that  the  train  will  aat 
be  moved  without  notice  to  lum,  as  it  is  eos- 
tomary  for  shippers  to  assume  dangerous  posi- 
tions when  caring  for  their  stock. 

3.  Where  a  train  is  in  charge  of  a  con- 
ductor, a  brakeman  is  not  anthonsed  to  make 


statements  to  passengers  as  to  the  movements 
of  tlifi  train,  and  a  paaseDger  who  is  injsne^ 
br  relying  on  such  statements  cannot  recovsr 
from  the  company. 

4.  Where  a  sliipper  of  live  stock  stands  on 
tiie  drawhead  of  a  car  while  earing  for  the 
animals  in  the  car,  and  is  injured,  the  qaee- 
tion  as  to  whether  it  was  necessary  for  him 
to  assume  that  position  is  one  of  fact,  and  is 
not  the  subject  of  opinion  evidence. 

Appeal  from  district  court,  WlUiamson 
coimty;  W.  M.  Key,  Judge. 

Action  by  J.  E.  Armstroog  against  the 
receivers  of  the  International  &  Great 
Northern  Railway  Company  for  personal  in- 
juries. There  was  a  judgment  in  favor  of 
plaintiff,  and  defendants  appeal.     Reversed. 

Fisher  A  Townee,  for  app^lants.  X  W. 
Parker,  for  appeQee. 

FISHER,  C.  J.  AppeBee  was  a  passenger 
open  appeUants'  freight  train,  by  virtue  of 
a  stock  shipper's  contract  vriierrfn  It  was 
provided  that  he  should  look  after  and  feed 
and  water  his  car  load  of  horses  en  route 
from  Taylor,  Tex.,  to  Memphis,  Tenn. 
While  the  train  had  stopped  at  Rockdale, 
In  the  night,  be,  in  an  effort  to  get  up  one  of 
his  horses  that  was  down  In  the  car,  got 
upon  the  drawhead  of  the  cars  between  the 
caboose  and  the  car  in  front,  ta  which  Ills 
horses  were  OMiflned;  and,  when  In  sudi 
position,  the  trafn  was,  vrlthout  warning  or 
edgnal,  becked,  and  Uiereby  caused  his  foot 
to  become  fastened  between  the  deadwood 
and  the  drawhead  of  the  cars,  and  severely 
crushed.  For  the  damages  resulting  fivm 
the  Injtiriee  sustained,  he  brings  thte  suit, 
and,  upon  trial,  verdict  and  judgment  were 
in  his  favor. 

The  first  assignment  of  error  goes  to  the 
rultng  of  the  court  in  overruling  the  demur- 
rww  addressed  to  the  i)etltlon.  No  error 
was  committed  in  tMs  ruling,  and  we  dismiss 
the  question  without  dlscuBsion. 

The  fburth  subdivision  of  the  charge  of 
tbe  trial  ceurt  Instructs  the  jury  that,  "un- 
der the  contract  of  shipment  the  plaintiff 
was  a  passenger  on  def^idants'  freight  &aln 
on  the  occasion  in  question,  having  the  right 
and  privilege,  when  said  train  was  not  mov- 
ing, of  leaving  the  caboose,  (in  which  It 
was  his  duty  to  remain  while  the  train  was 
in  motion,)  to  see  about  and  attend  to  his 
said  car  load  of  horses,  being  transported 
on  said  train.  Soch  right  and  privilege, 
however,  did  not  rdleve  plaintiff  from  tbe 
duty  o€  avoiding  apporeat  dang«r,  and  the 
exerdse  of  care  and  caution  to  protect  him- 
self ftom  Injory.  T%e  law  requires  him  to 
exerdse  such  care  white  attending  to  aald 
live  wtoA  as  a  man  of  ordinary  prudence 
would  have  ezerdaed  under  such  drcom- 
atances."  Appellants  contend  that  it  way 
error  to  give  this  diarge,  for  the  reasons, 
substantially,  that  the  provision  In  tts  con- 
tract of  shipment  requiring  tlie  appellee  to 
feed  and  wat^  and  to  generally  look  after 
Ms  stock  was  void,  and  could  not  be  ea- 
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forced,  as  th«  duty,  In  such  case,  rested  upon 
the  carder,  and  tbat  It  conld  uot  shift  It 
1^  ft  contract  to  tbat  effect,  and  that  the 
app^ee  was  under  no  obligation  or  duty  to 
look  after  his  stoclc,  and  when  he  did  so  be 
attempted  the  exercise  of  a  right  not  ordi- 
narily given  a  passenger,  and  that  Uie  charge 
quoted  permits  liim  to  exercise  such  a  right 
free  of  the  risks  and  burdens  he  assumed 
as  an  emi^oye  by  virtue  of  his  conduct.  It 
is  lield  that  provisions  In  ooatracts  of  this 
character,  making  It  the  duty  of  the  shipper 
to  feed  and  water  and  care  for  his  stock, 
will  not  be  given  effect,  so  as  to  r^eve  the 
carrier  of  its  duty  to  the  shipper  as  a  pas- 
senger traveling  upon  a  drover's  pass,  and 
will  not  relieve  the  carrl^  from  its  negli- 
gence in  falllsg  to  exercise  the  proper  de- 
gree of  care  In  tha  general  exercise  of  Us 
duty  that  it,  as  a  carrier,  owes  to  stock 
placed  in  its  itoesession  for  transportation. 
Railway  Co.  v.  Lockwood,  17  Wall.  357; 
RaUway  Co.  t.  Ivy,  71  T^x.  414,  6  S.  W. 
Rep.  346;  RaUway  Co.  r.  Smith,  <Tex.  Snik) 
16  S.  W.  R^u  803.  The  primary  reason 
why  a  carrier  cannot,  in  this  respect,  shift 
its  responsibility  and  duty,  Is  that  it  Is  not 
just  and  reasonable,  in  the  eye  of  the  law, 
to  p^mlt  it  by  contract  to  relieve  itself  from 
responsibility  for  the  negligence  of  Itself  or 
servants,  and  to  permit  it  by  contract  to 
shift  a  duty  and  responsitiUlty  that  it,  as  a 
common  carrier,  owes  to  the  shipper,  and 
to  tlie  preservation  and  care  of  the  thing 
conMed  to  its  custody  for  shipment  But 
do  these  rules  of  law  necessarily  result  in 
denying  the  prlvil^e  to  the  shipper  to  look 
after  his  stock,  when  so  agreed  to  by  the 
carrier?  It  Is  true  the  carrier  cannot,  by 
contract;  relieve  itself  of  this  duty  by  pla- 
cing its  performance  upon  the  shipper,  nor 
can  it,  by  contract,  relieve  itself  of  Ita  duly 
to  the  shipper  as  a  passenger,  when  accom- 
panying the  shipment,  but  It  may  grant  the 
I^vllege  or  license  to  the  shlppor  to  look 
after  bis  stock,  holding  liim  liable  for  his 
D^llgenoe  in  the  exerdae  of  it  The  ship- 
per. In  looking  aftor  bis  stock  under  such  a 
grant  of  vrlvUege  or  license  from  the  carrier, 
does  not  lose  his  status  as  a  passenger,  and 
the  duty  of  the  carrier  in  the  exercise  of 
proper  caution  and  care  towards  him  still  ex- 
ists; and  if  the  shipper,  under  such  drcum- 
stancca.  ecerdses  due  care  and  caution,  the 
carrier  will  be  liable  for  the  results  of  its 
negligence  in  Inflicting  injury  upon  him. 
But  if  when  exercising  this  privilege,  granted 
by  the  carrier,  the  shipper  fails  in  the  ex- 
ercise of  propo'  care  and  caution,  such  con- 
sequences rest  upon  his  shoulders,  and  the 
carrier  is  not  responsible  for  injury  received 
under  such  circumstances.  The  law  does 
not  deqy  the  prlvil^ire  of  the  shipper  to  look 
after  hla  stock,  if  he  so  desires,  under  a 
license  from  the  carrier,  provided  he  does 
■0  in  a  prudent  manner.  What  It  does  d^iy 
Is  the  ris^t  of  the  carrier  to  contract  away 
Its  duty  in  this  respect     Granting  Uie  priv- 


Uega  to  the  shipper  to  look  after  his  stock, 
and  his  doing  so,  is  not  neoessarily  the  exer- 
dae  of  authocity,  or  the  performance  of  an 
aet  that  is  In  conflict  with  the  duty  of  the 
carrl/H'  in  that  r^peot  Doing  this  thing  by 
tha  shipper  does  not  relieve  the  carrier  of 
its  duty  In  the  premises.  If  the  shipper,  in 
the  exercise  of  that  privilege;  places  himseilf 
In  a  positUm  of  peril  and  danger  that  does 
not  or^narily  exist  to  passengers  generally 
In  traveling  up<«  freight  trains,  lie  assumes 
what  extra  risk  may  exist  by  reason  of  such 
acts,  but  performing  the  ajct  that  places  him 
In  such  extra  hazardous  or  dangerous  por- 
tion does  not  relieve  the  carrier  from  the 
eKecoise  of  proper  care  in  its  conduct  to- 
wards him.  Xhls  reduces  the  questioas  to 
simply  UMSe  of  care,  caution,  and  negU- 
genee,  which  are  pr^erly  matters  to  be  con- 
sidered by  the  Jury,  and  which  are  left  to 
tbdr  determination  by  the  charge  quoted. 

It  appears  that,  wlien  tlie  freight  train  up- 
on which  the  appellee  was  injured  arrived 
at  RoiAidale,  one  of  the  brakemen  told  him 
to  get  UiP  aad  look  after  his  stock,  that  the 
train  would  be  there  some  little  time,  and 
that  they  would  wait  for  a  tzaln  to  pass, 
or  words  to  that  effect  The  appellee,  after 
this  statement  was  made,  went  out  of  the 
caboose  for  the  purpose  ot  looking  after 
his  stock,  which  was  In  the  car  immediately 
In  front  of  the  caboose,  and  found  one  of  his 
horses  down,  in  tha  ead  of  the  car  next  to 
the  caboose.  In  order  to  get  op  the  borse, 
ha  stood  on  the  drawhead  between  the  ca- 
boose and  the  car,  and  prodded  the  horse 
with  a  stick  or  pole;  and,  while  in  such 
position,  the  train,  within  a  few  minutes 
after  it  had  stopped,  without  signal,  backed, 
and  appdlee's  foot  was  caught  and  crushed 
between  Uie  drawhead  and  the  deadwood  ot 
the  cars.  The  principal  fact  in  the  case,  up- 
on which  the  app^ee  bases  hJs  right  to  re- 
cover, is  the  authority  given  him  by  the 
bmkeman  to  look  after  his  stock,  claiming 
that  such  authority  from  the  brakeman  Is 
binding  upon  his  employers,  the  appellants, 
he  being  at  the  time  one  of  their  servants 
employed  in  operating  the  train.  The  appel- 
lee contends  that  he  placed  himself  in  the 
position  he  occupied  when  injured— that  is, 
upon  the  drawbeod  between  the  cars— by 
reason  of  the  statement  made  to  him  by  the 
hralieman,  authorizing  him  to  look  after  his 
stocls.  and  that  the  train  would  remain  sta- 
tionary for  some  time;  believing  tbat  the 
effect  of  such  statement  was  an  invitation  to 
that  extent,  and  tbat  be  could  rely  upon 
the  servants  'Of  the  appellants  not  moving 
the  train  without  a  timely  warning  to  him, 
contending  that  the  authority  coming  from 
the  appellants  through  the  brakeman  to  him, 
to  look  after  his  stock.  Implied  the  right  for 
Iilm  to  assume  any  position  on  or  about  the 
car  that  was  necessary  for  him  to  occupy  In 
order  to  get  up  the  honse  that  was  down, 
although  such  position  may  have  been  one 
of  extra  hazard  or  danger,  and  the  effect 
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of  such  Invitation,  coming' from  the  brake- 
man,  was  notice  to  appellants  that  he  might 
assume  such  dangerous  position  in  his  ef- 
fort to  look  after  his  horses,  and  they  were 
gnllty  of  negligence  in  moving  the  train  be- 
fore giving  blm  timely  notice  of  their  pur- 
pose. It  Is  not  denied  that  the  position 
upon  the  drawhead,  between  two  cars  of 
a  moving  train,  or  one  likely  to  move  at 
any  moment.  Is  one  of  dang^.  Such  is 
virtually  admitted  by  the  appellee,  for  when 
he  w&B  asked  the  question,  "Would  you  have 
put  yourself  in  the  position  you  did,  but  for 
the  statement  of  the  brakeman?"  he  replied, 
"I  would  not,  for  the  whole  road,"— thus 
recognizing  the  peril  he  assumed  by  reason 
of  placing  himself  In  that  position,  his  ex- 
cuse for  80  doing  being  the  authority  from 
the  brakeman.  The  evidence  shows  that 
there  was  a  conductor  in  charge  of  the 
train,  and  that  he  was  not  preenit  whrai  the 
statement  was  made  by  the  brakeman,  and 
knew  nothing  of  It,  and  that  at  the  time  he 
was  towards  the  front  of  the  train,  and 
that  be  knew  nothing  of  the  matter  until 
aft»  the  appellee  was  injured.  It  also  ap- 
pears that  when  the  brakeman  made  the 
statement  he  Immediately  left  the  caboose, 
and  went  towards  the  front  of  the  train,  and 
that  neither  he,  nor  any  of  the  servants  of  the 
appellants  engaged  in  oponting  the  train, 
knew  of  the  position  occulted  by  appellee 
imtll  afto-  he  was  Injured.  The  moving  of 
the  train  when  appdlee  was  standing  on 
the  drawhead  was  for  the  purpose  of  placing 
some  cars  upon  the  side  track,  which  the 
conductor  was  ordered  to  place  there.  There 
is  evidence  tending  to  prove  that  It  is  usual 
and  customary  to  stand  upon  the  drawheads 
of  trains,  when  still,  in  order  to  get  up  stock 
that  are  down  in  a  car.  The  evidence  also 
tends  to  show  that,  when  drovers  engaged 
In  working  with  their  stock  assume  danger- 
ous positions,  they  usually  notify  the  opera- 
tives of  such  fact  The  only  evidence  in 
the  record,  bearing  opon  the  authority  or 
want  of  authority  of  the  brakeman  to  bind 
the  appellants  by  the  statement  made  to 
ttie  appellee,  Is  the  eivldence  of  appellee  to 
the  effect  that  be  "did  not  know  that  the 
appellants  had  denied  to  the  brakeman  the 
right  to  advise  him  about  looking  after  his 
stock,  and  that  brakeman  had  acted  with  a 
good  deal  of  authority  In  what  they  have 
said  and  done  when  the  conductor  was  ab- 
sent, on  trips  that  he  had  made  before." 

This  Is  a  summary  of  the  facts  and  issues 
In  order  to  understand  the  reasons  for  our 
disposition  of  this  appeal.  This  brings  us 
to  the  consideration  of  two  questions:  (1) 
Do  the  facts  show  authority  in  the  brake- 
man  to  bind  the  appellants  by  the  state- 
ment made,  and  the  Invitation  extended,  to 
the  appellee?  (2)  If  such  authority  exists, 
was  the  appellee  Justified  In  assuming  a  posi- 
tion of  danger  without  informing  some  of 
the  servants  of  the  appellants  of  such  fact? 

The  second  question  we  will  consider  first 


If  the  brakeman  had  the  authority  to  ex- 
tend the  Invitation,  It  is  properly  a  questioa 
of  fact  for  the  Jury  to  determine  the  effect 
of  the  invitation,  and  the  reasonable  impli- 
cations arising  therefrom.  Having  InviteA 
the  appellee  to  look  after  his  stock,  and  giv- 
en him  the  right  to  be  there  for  that  pur- 
pose, and  having  told  him  that  the  train 
would  not  more,  the  carri»'  should  hav» 
known  that  he  might  be  there,  and,  being: 
there,  the  facts  and  circumstances  might 
show  that  he  was  engaged  in  working  with 
his  stock,  in  such  a  position  that  was  dan- 
gerous If  the  train  should  move,  and  com- 
paratively safe  If  It  remained  stationary. 
Finding  that  the  Invitation  was  extended 
by  the  carrier  to  the  shipper  to  look  after 
his  stock,  and  that  he  was  there  for  that 
purpose,  and  that  it  was  usual  and  custo- 
mary for  the  Bhlppor  to  assume  a  position,, 
in  accomplishing  such  purpose,  that  wa» 
free  from  danger  so  long  as  the  train  was  sta- 
tionary, but  became  dangerous  when  moved, 
the  duty  would  fairly  be  chargeable  to  the 
carrier  of  seeing  that  the  shipper  was  not  In 
danger,  or  refraining  from  doing  any  act 
that  would  increase  his  danger,  that,  from 
the  facts  and  circumstances,  it  might  know 
would  exist  If  the  train  was  moved.  Fron> 
the  fact  of  the  Invitation,  knowing  that  the 
shipper  might  be  looking  after  his  stocky 
and  knowing  that  shippers  usually  may  oc- 
cupy positions  of  danger  If  the  train  wa» 
moved,  the  Jury  would  be  Justified  in  Infer- 
ring that  the  carrier  was  guilty  of  negllgenc» 
in  moving  the  train  without  proper  and  time- 
ly warning  to  the  shipper  of  Its  purpose  to- 
do  so,  giving  the  shipper  an  opportunity  to- 
escape  a  danger  that  arose  after  he  assumed 
such  position.  The  position  was  not  neces- 
sarily dangerous,  so  long  as  the  train  re- 
mained standing,  and  the  shipper  was  there- 
by  reason  of  a  statement  that  the  train 
would  not  move,  but  only  became  danger- 
ous when  it  was  moved.  Orcutt  r.  Rail- 
way Co.,  45  Minn.  869, 47  N.  W.  Rep.  1068; 
Olson  V.  Railway  Co.,  45  Minn.  537,  48  N. 
W.  Rep.  445.  We  cannot  say  that  the  fact 
that  none  of  the  servants  of  appellants  ac- 
tually knew  of  the  parpoae  of  the  appellee 
to  put  himself  in  a  position  of  danger,  or 
that  be  was  in  such  position,  would  excuse 
them  in  moving  the  train,  because  the  Juiy 
may  have,  from  the  facts  and  circumstanceB» 
Inferred  that  such  knowledge  existed. 

There  Is  less  difficulty  In  disposing  of  the- 
first  question  than  the  one  Just  disooBsed. 
As  said  before,  this  is  the  principal  question 
In  the  case,  because  appellee's  right  to  be- 
upon  the  drawhead,— thus  in  a  position  of 
danger,— and  his  right  to  recover,  are  bot- 
tomed upon  the  authority  of  the  brakeman 
to  invite  him  to  look  after  his  stock,  coupled 
with  the  statement  that  the  train  would  not 
move  for  some  tima  His  own  testimony 
shows  that  he  assumed  such  position  soldy- 
by  reason  of  such  statement  If  the  brake- 
man  had  no  authority  to  extend  such  Invlta^ 
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tlon  or  to  make  such  statement,  the  appdiee 
could  not  rely  upon  It  as  Justifying  his  con- 
duct In  order  to  bind  the  master  by  the  act 
or  Invitation  of  the  servant,  it  must  be  by 
one  who  is  inyeeted  with  the  apparent  power 
to  do  the  act  or  extend  the  invitation,  and 
this  must  be  while  the  servant  is  engaged  in 
the  i>erformance  of  his  duties.  This  train 
was  in  charge  of  a  conductor,  whose  duties 
are  well  known,  and  who  was  the  representa- 
tive of  the  company  in  the  movements  and 
management  of  the  train.  The  passenger 
dealing  with  him  could  safely  rely  upon  his 
authority  to  bind  the  master  by  statements 
m.ide  when  in  the  perf<H'(aance  of  his  duties^ 
couceming  the  movements  and  management 
of  the  train.  The  nature  of  the  employment 
vests  the  conductor  with  the  apparent  au- 
thority to  repree^it  his  principal  in  the  move- 
ment and  management  of  his  train,  in  his 
conduct  and  dealing  with  a  passenger.  One 
dealing  with  the  conductor  imder  such  cir- 
cumstancea  can  safely  rely  that  the  authori- 
ty in  fact  rests  in  whom  It  Is  apparently 
lodged.  The  policy  of  the  law  is  that  in 
the  operation  of  trains  there  should  be  one 
in  authority,  who  shall  control  and  manage 
the  train.  O^ils  Is  Justly  lodged  in  the  con- 
ductor, who  stands  as  the  representative  of 
tbe  carrier  in  the  operation  and  control  of 
tlie  train,  and  In  the  performance  of  its  duty 
to  the  shipper  or  passenger.  Railway  Co. 
T.  Anderson,  82  Tex.  620,  <17  S.  W.  Bep. 
1039;  Wood,  By.  Law,  f  316.  The  agent's 
power  must  stand  upon  dther  the  express 
or  Implied  authority  conferred  upon  him  by 
his  principaL  An  agent  cannot  increase  his 
I>ower  by  his  own  act,  and  a  principal  is  not 
liable  for  the  acts  of  the  agent  beyond  the 
sphore  of  his  duty.  This  leads  us  to  inquire, 
what  authority  or  control  has  a  brakeman 
over  the  management  or  movements  of  a 
train,  when  it  is  in  cliarge  of  a  conductor? 
What  apparent  power  is  lodged  in  him,  when 
the  very  fact  that  a  conductor  Is  In  charge 
of  the  train  conveys  the  Information  that  the 
representative  of  the  master  in  the  manage- 
ment and  control  of  the  train  Is  some  one 
other  than  the  brakeman?  The  duties  of 
the  brakeman  are  ordinarily  as  well  known 
as  those  of  the  conductor.  Hallway  Co.  v. 
Andeiaon,  82  Tex.  620.  17  &  W.  Bep.  1030; 
Farber  t.  Ballway  Co.,  (Mo.  Sup.)  22  a  W. 
Bep.  633.  His  duties,  ordinarily,  do  not  ex- 
tend to  the  control  and  management  of  the 
train,  but  that  power  Is  lodged,  as  before  said. 
In  the  conductor.  The  power  to  grant  a 
license  to  the  passenger,  or  to  control  the 
train.  Is  not  within  the  apparent  scope  of 
his  powers  as  a  brakeman.  The  nature  of 
hifl  office  does  not  hnidy  that  he  Is  authorized 
to  give  directions  on  this  subject  that  will 
bind  the  company.  In  order  for  the  act 
of  the  agent  to  bind  the  principal,  the  act 
done  must  pertain  to  the  particular  duties  of 
that  employment;  and  the  employment  for  a 
particnlar  purpose  gives  only  the  authority 
necessary   for  that  agency  imder  ordinary 


oiroumstances,  or  the  authority  usually  ex> 
ercised  by  similar  agents.  Under  such  clr- 
ou instances  as  these,  when  it  is  undertaken 
to  extend  the  authority  of  the  agent  beyond 
the  exercise  of  power  ordinarily  vested  in 
him,  and  beyond  the  apparent  power  that 
Is  implied  by  reason  of  Ills  employment,  the 
burden  rests  upon  him  who  seeks  to  charge 
the  principal  to  prove  the  existence  of  the 
authority  in  such  agent.  BaUway  Co.  v. 
Anderson,  82  Tex.  617,  17  S.  W.  Bep.  1039; 
Farber  v.  Bailway  Co.,  (Mo.  Sup.)  22  S.  W. 
Bep.  634.  The  extent  of  the  evidence  In  this 
case  simply  shows  that,  in  former  trips  made 
by  the  appellee,  brakemen,  in  the  absence  of 
the  conductor,  "generally  acted  with  a  good 
deal  of  authority  in  what  they  said  and 
done."  It  is  not  shown  what  power  they 
generally  exercised  in  this  respect,  within  the 
Imowledge  of  their  principals,  nor  is  the  an-  ; 
thorl^  of  this  particular  brakeman  shown,  I 
nor  does  It  appear  that  the  duties  of  brake- ' 
men  generally  extend  to  the  authority  ex- 
ercised by  the  brakeman  In  this  case.  His 
authority  must  be  proven.  We  cannot  infer 
it  from  the  meager  evidence  before  us.  There 
is  no  pretense  in  this  case  that  the  conductor 
was  aware  of  the  misconduct  of  the  brake- 
man;  but,  upon  the  contrary,  the  inference 
is  fair,  from  the  evidence  shown,  that  he 
knew  nothing  of  it  until  after  the  aocidoit 
In  Sherman  v.  BaUway  Co.,  72  Mo.  62,  an 
Infant,  who  was  held  to  be  a  passenger  ui>- 
on  a  freight  train,  was  invited  by  the  brake- 
man  to  ride  upon  the  train,  but  if  he  did  so 
he  must  assist  in  operating  the  brakes.  The 
brakeman  instructed  him,  while  the  train  was 
moving,  to  adjust  some  boards  on  a  car, 
and  wlille  so  doing  ha  was  injured.  Held, 
that  the  company  was  not  liable,  and  that  the 
brakeman  exceeded  his  authority.  In  Ball- 
way  Co.  V.  Miles,  40  Aik.  298,  a  drover,  who 
was  a  passoiger,  was  instructed  by  a  station 
agent  to  ride  on  top  of  a  cattle  oar,  and  was 
injured.  Held,  that  the  station  agent  did  not 
have  the  authority  to  confer  the  privilege. 
Other  cases  in  point  could  be  quoted,  but 
we  are  contented  in  citing  the  following  addi- 
tional authorities  that  support  the  principles 
announced:  2  Wood,  By.  Law,  8 .816;  Farber 
V.  Ballway  Co.,  (Mo.  Sup.)  22  S.  W.  Bep. 
633,  and  cases  (dted;  Ballway  Co.  t.  Ander> 
son,  82  Tex.  619,  17  S.  W.  Bep.  1040.  From 
what  has  been  said,  we  ttiink  the  court  erred 
in  admitting  evidence  as  to  the  statement  of 
the  brakeman,  and  In  submitting  to  the  jury, 
by  Its  charge,  as  an  issue  in  the  case,  the 
authority  of  the  brakeman. 

Upon  the  trial  the  plaintiff  was  asked  If 
he  could  have  gotten  the  horse  up  In  any  oth- 
er way  than  by  standing  upon  the  drawhead, 
and  he  answered:  "I  had  to  get  up  there  to 
reach  the  other  horses  that  were  standing 
over  the  one  that  was  down,  and  I  could  not 
get  up  the  one  down  while  they  were  over 
him."  This  question  and  answer  were  ob- 
jected to,  because  it  was  an  attempt  to 
dlcit  the  opinion  of  the  witness  as  to  a  mat- 
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tflr  which  the  Jury  was  authorized  to  deter- 
mine only  from  the  facts.  One  of  the  issnes 
in  the  case  was  whether  the  appellee  was 
guilty  of  oontrlbtitory  negligence  in  getting 
upon  tiie  drawhead,  and  it  was  also  contend- 
-ed  that  the  horse  could  hare  been  g^otten  ap 
without  the  necessity  of  appellee  placing  him- 
self In  such  position.  These  were  facts  to 
be  passed  upon  by  the  jury  from  the  facts 
«Bd  circnmstances  showing  the  position  or 
sltoation  of  the  car,  and  the  horses  In  It 
Aa  to  the  ability  of  the  appellee  to  get  up  a 
horse  In  the  car,  tiiat  was  down,  this  was 
properly  a  matter  at  fact,  and  sot  the  opin- 
ion of  the  witness.  It  was  error  to  admit 
the  evidence. 

Under  the  pecollar  tacts  of  this  casp, 
wberelB  it  is  claimed  by  appellee  that  the 
tippellants  were  guilty  of  negligence  in  not 
having  at  the  rear  of  their  train,  at  the  time 
-of  the  accident,  some  employe  who,  U  be- 
ing there,  could  have  prevented  the  injory  to 
appellee,  or  lessened  its  severity,  the  court 
should  have  given  a  charge  embodying  the 
principle  stated  in  special  charge  No.  4  asked 
by  the  npftdlants.  It  was  error  not  to  do  so 
when  reqni^ted. 

Thn-e  is  no  tssne  in  the  case,  raised  by 
tlie  plfmdiBga,  charging  negligence  for  fail- 
ure to  fixi-nish  a  caboose  with  a  platform. 
Oonsequeutiy,  It  was  errer  to  permit  the 
appellee  to  testify  what  he  conld  have  done 
if  the  caboose  had  been  furnished  with  a 
platform.  If  sach  an  Issue  had  been  made, 
we  do  not  see  how  the  appellee  could  have 
complained  of  the  £ailure  to  furnish  a  ca- 
boose with  a  platform  as  an  act  of  negligence, 
because  the  carrier  rested  tmder  no  duty 
to  place  his  car  of  horses  next  to  the  ca- 
boose. They  could  have  been  placed  in  any 
other  part  of  the  train.  If  he  found  Ills 
horses  next  to  the  caboose  that  did  not  have 
a  platform,  he  must  accept  the  situation  as 
bo  finds  it,  and  be  caxmot  justify  his  posi- 
tion of  peril  or  danger,  which  he  voluntarily 
assumed,  by  saying  that,  "if  yon  had  done 
something  that  your  duty  did  not  require 
of  you,  I  could  have,  without  injury,  per- 
formed that  which  I  voluntarily  attempted." 
Upon  the  trial,  over  the  objection  of  the 
app^ants,  the  plalntltC  was  permitted  to  tes- 
tify "that,  bat  for  the  statement  of  the  brake- 
man,  he  would  not  have  placed  himself  In 
the  position  be  was  when  Injured  for  the 
whole  road,  and  that  in  so  doing  he  ex- 
pected the  train  to  stand  gtHl."  The  first 
objection  is  that  th*  evidence  taOa  to  show 
authority  In  the  brakeman  to  make  the 
statement  he  did.  We  think  this  objection 
well  taken,  and  ftor  this  reason  hold  the  evi- 
dence inadmissible.  But,  hi  view  of  another 
trial,  we  will  notice  the  second  objection 
urged  to  the  testimony,  which  Is  to  the  effect 
that  the  evidence  is  speculative  and  conjee 
tnral,  and  permits  the  witness  to  give  the 
reason  for  his  act,  and  the  motive  that  In- 
fluenced him  In  Its  performance.  If  the  an- 
thorlty  of  the  brakeman  to  make  the  state- 


ment had  been  sAiown,  we  think  the  second 
objection  to  the  evidence  would  be  wifliout 
merit  Under  the  strict  rule  of  the  common 
law,  when  parties  were  Incompetent  as  wit- 
nesses in  ttitir  own  behalf,  the  reason  or 
motive  that  Influenced  the  performance  of 
an  act  was  to  be  gathered  from  the  sur- 
rounding circnmstances,  w  the  dedarationa 
explanatory  of  the  act  that  would  faB  within 
ti>e  rule  of  res  gestae.  But  In  those  Jurls- 
diotioDS  where  the  common-law  rule  of  ex- 
dnsion  on  account  of  Interest  has  ceased 
to  exist,  and  parties  are  permitted  to  testi- 
fy, the  courts  have  almost  uniformly  held 
that  when  the  physical  act  is  the  subject  of 
inquiry,  and  the  rights  of  the  parties  may 
depend  upon  the  motive  or  reason  that  Influ- 
enced the  act.  It  is  admissible  to  show  such 
motive  or  reason  that  actuated  its  perform- 
ance. The  reason  given  may  not  be  bind- 
ing upon  the  court  or  jury,  and  they  may  dis- 
regard it  as  impossible  or  not  true,  in  readi- 
Ing  a  result  They  can  weigh  It  like  other 
evidence  In  the  case.  The  question  of  motive 
or  reason  that  influenced  the  party  In  the 
performance  of  the  act  Is  a  fact,  and  why 
may  not  a  party  who  is  permitted  to  testi- 
fy as  to  the  facts  showing  liis  acts  and  con- 
duct be  permitted  to  testify  aa  to  his  rea- 
son or  motive  that  influenced  the  act,  when 
this  becomes  a  material  Inquiry  in  the  case? 
If  it  Is  a  fact  that  he  knows,  why  e&ould  he 
not  be  permitted  to  testify  to  It,  as  well 
as  the  physical  fact  or  act  Itsdf ?  Hie  tact 
that  this  character  of  evidence  is  conceived 
and  concealed  in  the  mind  of  1}ie  declarant, 
and  that  human  skUl  has  furnished  no  relia- 
ble method  of  disproving  It,  other  than  may 
be  gathered  from  the  facts  and  circum- 
stances, furnishes  no  Just  ground  tor  Its 
exduBion.  This  fact  may  affect  its  weight, 
trat  not  Its  competency.  Hamburg  v.  Wood, 
ec  Tex.  176,  18  S.  W.  Bep.  62S;  1  Thomp. 
Trials,  f  383;  1  Whart  Bv.  H  482,  B08.  For 
the  errors  discussed,  the  Judgment  will  be  re- 
versed, and  the  cause  remanded. 


NEEDHAM  v.  DIAIi. 
(Court  of  Civil  Appeals  of  Texas.     Sept  20, 

1896.) 
Tixk  TO  JoKisnicTioK— Salb— IimjBS  War- 

JtAMTT. 

1.  In  an  action  in  a  justice  court,  one  of 
the  defendants,  wlio  was  a  nonresident  of 
the  county  in  which  the  action  was  brought, 
filed  a  plea  negativing  all  the  Jurisdictional 
facts,  if  he  had  been  sued  alone,  and  averring 
ttiat  his  codefendant,  who  was  a  resident  of  the 
county,  was  not  his  partner,  or  in  any  way  ia- 
terested  in  the  bnsiness  out  of  which  the  action 
arose,  or  liable  to  plaintiff,  but  omittinK  to  aver 
that  the  codefendant  was  made  a  party  for  the 
fraudulent  purpose  of  conferring  jurisdiction. 
Held,  that  the  plea  was  fatally  defective  be- 
cause of  such  omission. 

2.  In  an  action  to  recortt  damages  fOr  the 
sale  by  defendant  to  alaintiff,  for  use  in  Plata- 
tiff's  meat  market  of  hogs  whidb  were  ao  dia- 
eased  that  they  died  soon  after  delivery,  plain- 
tiff testified  tiiat  ha  examined  the  faoga  hefora 
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he  bonght  tiMta;  that  tb^  dM  not  appear  to  be 
U  Terr  good  coDditioD,  ud  defendant  told  him 
that  they  were  not  doing  well  in  the  pen,  and 
wished  to  get  rid  of  them,  but  did  not  tell  him 
that  they  were  diseased.  Defendant  testified 
that,  as  far  as  be  knerr,  Uie  hogs  were  bealthj 
when  be  aoMt  then;  thmt  tliere  was  no  percepti- 
ble disease  among  them;  and  that  they  ate  and 
drauk  heartily,  though  they  did  not  improve  as 
they  should  have  done.  Hrld,  that  the  evi- 
dence did  not  show  an  implied  warranty,  and 
a  judgmeat  for  plaintiff  conld  not  be  sustained. 

Appeal  from  Robertson  conuty  court;  O. 
D.  Cannon,  Judge. 

Action  by  R.  O.  Dial  against  John  F.  Need- 
ham  and  another.  There  was  a  judgment  in 
f&Tor  of  plaintiff,  and  defendant  Needbam 
appeals.    Reyeraed. 

Campbell  &  Dnnn,  for  appellant  Sim- 
mons &  Crawford,  for  appellee. 

KEY,  J  Tills  snlt  was  brought  by  appel- 
lee. Dial,  against  X  E.  Schute  and  appellant, 
N'eedham,  In  Justice  of  the  peace  court,  from 
v.-hlch  it  yras  appealed  to  the  county  court 
In  the  latter  court  a  Judgment  was  rendered 
in  favor  of  appellee  for  $121.81,  from  which 
this  appeal  Is  prosecuted.  The  statement  of 
the  plaintiff's  cause  of  action,  as  appears  in 
the  citation  Issued  by  the  Justice  of  the  peace, 
Is  03  follows:  "Plaintiff  alleges  that  said  de- 
fendants on  and  about  the  28th  day  of  Sep- 
tember, 1889,  sold  to  plaintiff  30  head  or 
more  of  bogs,  at  $3.81  per  head,  to  be  used 
by  plaintiff  at  bis  meat  market  in  Heame, 
Tex.;  that  said  hogs,  at  the  time  defendants 
•old  to  plaintiff,  were  diseased  with  cholera, 
and,  immediately  after  the  delivery  of  sold 
hogs  to  plaintiff,  30  of  said  hogs  died  of 
cholera;  that  defendants  well  knew  that  said 
bogs  were  diseased  when  they  sold  them  to 
plaintiff;  that  plaintiff  paid  them  for  said 
bogs  at  the  time  of  the  deliveiy.  And  plain- 
tiff sues  for  $114.30,  the  valae  of  said  boga, 
and  for  $7.50,  cost  of  hauling  off  said  dead 
hogs,  and  $oO,  damages  to  plaintiff's  bus- 
iness by  reason  of  def^idantB  selling  plain- 
tiff diseased  hogs."  Tbe  defendant  Needbam 
filed  a  sworn  plea  showing  that  he  resided 
In  another  county,  and  negativing  all  tbe 
facta  which  would  confer  Jnrisdiction  on  the 
courts  of  Robertstm  county,  if  tbe  snlt  bad 
been  against  him  alone.  He  also  averred  in 
fids  plea  that  he  and  Scbute  were  not  part- 
ners; that  Scbute  bad  no  Interest  in  the 
hogs  sold  to  Dial,  and  was  In  no  wise  liable 
for  any  damages  recmlting  from  said  sale. 
Scbnte  was  sued  In  tbe  county  of  his  resi- 
dence, bat  made  default,  however,  and  Judg- 
ment went  against  him.  The  plea  referred 
to  did  not  charge  that  Schute  was  made  a 
party  for  tbe  fraudulent  purpose  of  con- 
fcRing  JarlfldlctioB  on  Robertson  county. 
Fw  this  reason,  it  was  defective,  and  should 
Dot  have  been  sustained,  whatever  the  tes- 
timony may  have  been,  tending  to  show 
•uoh  fraudnlent  iHirpose. 

It  is  contended  on  btiialf  of  appellant  that 
tbe  Judgment  of  the  court  below  Is  not  sup- 
ported by  the  testimony,  and,  after  a  careful 
v.239.w.no.7— 16 


consideration  of  all  the  evidence  contained'  - 
in  the  record,  our  conclusion  is  that  this  con- 
tention is  correct  There  is  no  pretense  that 
there  was  any  express  warranty  of  the 
qnaUty,  health,  or  fltneas  for  a  parttcidar 
use  of  tbe  hogs  sold,  or  that  there  was 
any  misreinresaitatiQn  of  th^r  condition. 
Appdlee's  contoitlon  la  that  as  he  was  en- 
gaged In  tbe  market  burtness,  and  bought 
tbe  hogs  for  use  In  his  business,  that  fact, 
and  the  other  cinnimstances  of  the  case, 
raise  an  Implied  warranty  that  the  animals 
sold  to  him  were  suitable  tor  slaughter. 
'Hiere  Is  no  conflict  In  tbe  testimony  con- 
cerning the  material  facts.  Appellant  bad 
a  bunch  of  hogs  which  be  desired  to 
sell  He  let  it  be  known  that  th^  were 
for  sale;  sent  word  to  appellee  to  come 
and  look  at  them,  which  appellee  did.  Ap- 
pellee testified  that  he  examined  the  hogs 
before  he  booght  them;  that  th^  did  not 
appear  to  be  in  very  good  condition;  that 
atpellant  told  him  that  they  did  not  seem 
to  be  doing  well  in  his  pen,  and  be  wanted 
t>  get  rid  of  them,  but  did  not  tell  blm  that 
they  were  diseased;  that  he  purchased  theni 
for  use  in  his  market;  that  th^  were  of 
mixed  ages,  but  tbe  most  of  them  were 
yocng  hogs;  that  he  wanted  young  bogs, 
because  they  would  grow;  that  be  paid  an 
average  of  $3.81  per  bead  toe  them:  tbat  two 
of  them  were  found  dead  the  momins  after 
they  were  delivered,  and  tbeiy  coatinaed  to 
die,  at  the  rate  of  fron.  three  to  five  per 
duy,  until  80  bead  had  died;  that  they  wer^ 
diseased  with  what  was  generally  called,  and 
witness  understood  to  be,  «dtoIeni,  and  this 
disease  caused  tbe  death  of  tbe  30  head.  Ap- 
];>ellant  testified  tb&t,  so  fbr  as  be  knew,  tbe 
bogs  were  saond  and  healthy  when  he  sold 
them  to  appellee;  that  they  ate  and  drank 
heartily,  and  acted  like  bealtby  animals; 
that  they  did  not  kxA  as  well  as,  and  Im- 
prove Uke,  be  thought  they  ought  to,  oon- 
sldering  tbe  amotmt  of  com  they  ate;  bat 
that  tbete  was  no  perceptible  disease  among 
them.  Ttala  ia  all  of  tbe  evidence  material  t» 
the  question  now  under  consideration,  and 
in  our  opinion  the  facts  shown  do  not  Jus- 
tify the  conclusion  of  an  implied  warranty. 
As  a  general  role,  in  a  sale  of  an  existing, 
specific  chattel,  inspected  or  selected  by  the 
purchaser,  or  subject  to  bis  inspection,  tbe 
maxim  of  "caveat  emptor"  applies,  and  a 
scamd  price  does  not,'  in  and  of  itself,  im- 
lK>rt  a  sound  qimlity.  Bei^.  Sales,  (Amer. 
Ed.  1888,)  p.  623;  10  Amer.  &  £Mg.  Enc.  Iaw, 
pp.  127,  136.  Tbero  are  several  qualiflca- 
tions  to  this  doctrine,  one  of  which  Is  that 
in  purchases  for  a  particular  use,  made 
known  to  tbe  seller,  if  the  buyer  relies  on 
the  vendor's  Judgment  to  select,  and  not  on 
his  own,  there  is  an  ImpUed  warranty  that 
tbe  article  furnished  is  reasonably  fit  and 
sititable  for  that  purpose.  Beuj.  Sales,  p. 
626.  The  case  of  Jones  v.  George,  decided 
first  in  56  Tex.  140,  and  again  In  01  Tex.  345, 
comes  within  the  latter  rule.    But  tbe  doo 
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trine  of  implied  warranty  of  fitness  does  not 
arise,  In  the  absence  of  fraud,  when  the  buy- 
er selects  his  own  article  on  his  own  judg- 
ment, although  the  vendor,  not  being  the 
manufacturer  or  producer,  knows  it  is  in- 
tended for  a  particular  use.  BenJ.  Sales,  p. 
628,  and  cases  dted.  While  some  cases  hold 
that,  In  a  sale  of  food  or  provlslops,  it  is  im- 
plied that  the  thing  sold  is  wholesome,  the 
weight  of  American  authorities  is  that  In 
sales  made  to  a  dealer,  who  purchases  to  sell 
again,  and  not  for  his  own  consumption, 
there  Is  no  implied  warranty.  BenJ.  Sales, 
(Amer.  Ed.  1887.)  p.  629;  10  Amer.  &  Eng. 
Enc.  Law,  pp.  156,  167.  The  case  of  How- 
.nrd  T.  Emerson,  110  Mass.  320,  is  quite  slm- 
ilnr  to  the  one  at  bar;  and,  in  an  opinion 
citlii{;  many  authorities,  it  is  there  held  that, 
in  the  sale  of  a  Uve  cow  by  a  farmer  to  re- 
tail butchers,  there  was  no  Implied  war- 
rpkty  that  she  was  fit  for  food,  although 
the  seller  knew  that  the  purchasers  bought 
the  animal  for  use  in  their  business.  We  do 
not  agree  with  appellee's  contention  that, 
because  the  animals  were  In  appellant's  pos- 
session up  to  the  day  before  they  began 
dying,  therefore  he  must  hare  known  that 
they  were  diseased.  The  testimony  does  not 
show  that  cholera  is  a  disease,  the  symptoms 
of  which  would  necessarily  be  discovered  by 
a  person  in  possession  of  hogs  afflicted  with 
it  Appellant  testified,  and  his  evidence  is 
undisputed,  that  the  hogs  in  question  ate  and 
drank  heartily,  and,  so  far  as  he  knew,  were 
free  from  disease;  and  appellee,  being  in  a 
business  in  which  hogs  were  constantly 
handled,  was  equally  as  well  prepared  as 
appellant  to  Judge  from  appearances.  If  ap- 
pellee was  not  willing  to  risk  his  own  Judg- 
ment as  to  the  soundness  of  the  animals  be 
bought,  he  could  have  required  a  warranty. 
Not  having  done  this,  and  as  the  t&cta  do 
not  raise  an  implied  warranty,  and  as  there 
is  no  proof  of  fraud  or  deceit,  the  trial  court 
sl>o\ild  not  have  rendered  Judgment  against 
appellant  The  judgment  of  the  court  be- 
low Is  reversed,  and  the  cause  remanded. 


LONO  V.  GRUGER. 

(Court  of  Civil  Appeals  of  Texas.     Sept  20, 

188a) 

Affsai.  Bohd  — Sdkbtms. 

1.  A  surety  on  a  bond  for  costs  is  not  by 
the  rendition  of  judipuent  in  the  action  aeaioBt 
Us  principiil,  diiiqnalified  from  becoming  a  sure- 
ty on  the  appeal  bond.  Trammell  v.  'X9amme)l, 
16  Tex.  291;  Saylor  v.  Marx,  66  Tex.  90; 
Sampson  v.  Solinsky,  13  S.  W.  Rep.  67,  75  Tex. 
663,— followed. 

2.  An  appeal  bond  is  not  insaffident  be- 
cause there  is  only  one  surety. 

Appeal  from  district  court,  McLennan 
coimty;  L.  W.  Goodrich,  Judge. 

Action  by  W.  H.  Long,  Jr.,  against  Frances 
Cruger.  There  was  a  Judgment  In  favor  of 
defendant,  and  plaintiff  appoalfi.  Defendant 
moves  to  dismiss  the  appeal.    Overruled. 


Pelrre  &  Boyntonand  Chas.  ▲.  Boynton, 
for  appellant  Scarfoorouj^  &  Rogers,  for 
appellee. 

FISHER,  a  J.  We  are  asked  to  dismiss 
this  appeal  for  want  of  juriadiction  for  the 
want  of  a  sufficient  ai^>eal  bond,  for  the  fol- 
lowing reasons:  This  is  an  injunction  suit, 
In  which  appelant  gave  an  injunction  bond 
on  which  Leonard  Magee  was  a  surety. 
Judgment  was  rendered  in  favor  of  appellee 
agalntrt  appellant  and  said  surety  for  dam- 
ages and  costs  on  the  appeal  bond  filed  in 
this  case.  The  said  Leonard  Magee  Is  one 
of  the  sureties.  That  there  Is  only  one  sure- 
tj  on  said  bond  besides  Magee.  The  point 
here  raised  is  that  the  appeal  bond  Is  insuffi- 
cient because  It  has  only  one  surety;  that 
Magee  is  not  a  proper  surety,  as  Judgmoit 
was  rendered  against  him  for  damages  and 
costs  by  reason  of  his  being  a  surety  on  the 
Injunction  btmd.  We  will  follow  the  cases  of 
Trammell  v.  Trammell,  15  Tex.  291;  Saylor 
T.  Marx,  66  Tex.  90;  and  Sampson  r.  Solins- 
ky, 76  Tex.  663,  18  8.  W.  Rep.  67,— which 
authorize  us  to  hold  the  bond  sufficient  The 
alleged  defects  In  the  bonds  passed  upon  hi 
those  cases,  and  the  liabilities  of  the  sureties 
against  whom  the  Judgments  were  rendered, 
are  practically  the  same  as  exist  In  the  case 
before  us.  The  motion  to  dismiss  the  appeal 
will  be  overruled. 


DANIEL  et  aL  V.  BLAEB  et  all 

(Court  ot  Civil  Appeals  of  Texas.     Sevt  21, 

1893.) 

CouHTT  Judges— Rboonstkuotiok  Acts  —  Jubis- 

DIOTIOK. 

TTnder  Act  Cmig.  March  2,  1867,  (one 
of  the  reconstruction  acts,)  providing  that  when 
the  people  of  Texas  should  adopt  a  constitution 
containing  certain  reqnisitea  the  powers  of  the 
military  commander  should  become  inoperative^ 
county  Judges  appointed  by  snch  commander 
did  not  at  once  lose  jnrisdictioQ  theretofore  ex- 
ercised, OD  the  adoption  of  the  constitution  of 
1869,  refwring  such  Joiisdlction  exdnsivdy  to 
district  courts,  but  omy  after  said  courts  had 
become  fully  organized  through  appropriate  leg^ 
islation,  and  the  military  government  was  at  an 
end.  Daniel  v.  Hutcheooo,  (Tex.  Sup^)  22  S. 
W.  Rep.  933,  fi^owed. 

Error  from  district  court  Harris  county; 
James  Masterson,  Judge. 

Aotton  by  Annie  B.  Daniel  and  otbers 
against  Eugene  O.  Blake  and  others  to  re- 
cover certain  lots  of  land.  Tbere  was  a 
Judgment  for  defendants,  and  plaintUCs  brine 
error.    Affirmed. 

W.  F.  Robert»>n,*for  plaintiff  In  error. 

PER  CURIAM.  'OtSa  la  a  salt  for  oertaln 
lots  of  land  situated  In  the  city  of  Houston. 
Judgment  was  rendered  in  the  court  below 
In  favor  of  the  defendants,  from  which  this 
appeal  was  taken.  Hie  questions  pres»ited 
on  this  appeal  are  identical  with  those  in  the 
case  of  (No.  103)  Daniel  v.  Hutcbeson,  (22  & 
W.  Rep.  278,)  decided  by  this  coort  on  the 
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13th  6aj  of  April,  1893,  and  aXterwaxds,  on 
•  certificate  of  dissent,  finally  determined  by 
the  sapreme  conrt,  (Id.  838.)  In  accordance 
with  the  dedalon  of  the  sapreme  court,  the 
Jndsment  of  Uie  oonrt  It^ow  la  affirmed. 


BUROBCAN  et  nx.  t.  SLA.OSWBUJj. 

(Court  of  Ciril  Appeals  of  Texaa.    Jane  15, 
1893.) 

Vendor's  Lies  —Notice  —  Salb  of  Realty  asd 
Persoxaltt  —  Uj«dividei>   I:!TEKESTe  —  Bona 

FlDB  Pl'KCHASBB. 

1.  In  an  action  to  enforce  a  vendor's  lien, 
the  fact  that  the  complaint  states  that  the  lien 
pxiNta  for  the  whole  amount  of  a  note,  while 
tlie  eTidence  shows  that  it  is  for  only  part  there- 
of, ia  not  ground  for  denying  its  enforcem^it 
for  the  part  established;  there  being  no  yari- 
ance  between  the  pleading  and  proof,  out  mere- 
ly a  failure  to  establish  the  wliole  of  the  causa. 

2.  A  recital  in  a  deed  that  the  oonsideratlon 
is  a  certain  amount,  to  be  paid  in  sheep  and 
rattle,  gives  notice  to  one  claiming  under  it 
That  the  consideration  was  unpaid,  and  is  snffl- 
<-ient  to  put  him  on  inquiry  as  to  the  existence 
of  a  Tendor's  lien  therefor. 

3.  A  provision  in  a  note  that  it  ia  to  retain 
a  vendor's  lien  on  certain  land  till  paid  creates 
a  contract  lien,  good  as  to  purchases  of  the 
land  with  notice  of  it. 

4.  Where  land  and  chattels  are  sold  for  a 
Inuip  sum,  there  will  be  a  vendor's  lien  on  the 
land  for  such  part  of  the  sum  as  represents  the 
prop<»-tional  value  of  the  land. 

5.  Where  one's  Interest  as  an  heir  in  an  ea- 
tate  oonsisting  of  personal  and  real  ivoperty  is 
«old,  the  Tendor's  lien  attaches  to  the  undivided 
interest  in  the  landa  of  the  estate,  and,  on  i>ar- 
tltion.  followa  the  tracts  set  apart  to  the  pur- 
chaser. 

Appeal  from  district  court,  I>e  Witt  coun- 
ty; H.  Clay  Pleasants,  Judge. 

Action  by  £!.  L.  Blackwell  to  enforce  a 
vendor's  lien.  From  a  judgment  for  plaln- 
tur,  defendants  appeal    Affirmed. 

Crain.  Kleberg  ft  Orimes  and  R.  A.  Pleas- 
ants, for  appellants.  Fly  ft  Hill  and  A.  B. 
Davidson,  for  appellee. 

Concloidons  of  Fact 

WILLIAMS,  J.  a)  On  the  8d  day  of  tiep- 
tember,  1885,  N.  A.  McFadden  and  wife 
sold  to  N.  B.  Means  the  interest  of  Mrs. 
McFaddoi,  as  an  heir  of  Lazarus  Nlcholls, 
in  his  estate,  consisting  of  both  personal  and 
real  iHroperty.  Tbe  oonsida'ation  was  re- 
cited In  the  deed  to  be  "three  thousand  dol- 
lars." to  be  paid  in  1,000  head  of  sheep  and 
$1,AU0  worth'  of  cattle.  The  sheep  were 
BubBeq:aaitIy  delivered.  For  the  balance  of 
the  ocmaideratlon  the  following  note— <whicb 
is  unpaid,  and  -which  is  the  one  sued  oA— 
was  given:  "$1,500.00.  Medina,  Sept  Sd, 
1885.  For  value  reoeiTed,  I  promise  to  pay 
N.  A.  McFadden  or  order  fifteen  hundred 
dollars  on  the  1st  day  of  May,  A.  D.  1886, 
with  interest  at  the  rate  of  ten  per  cent 
per  annum  from  date  until  paid.  Said  note 
can  be  paid  in  good  average  stock  cattle, 
at  market  price  at  the  time  of  delivery. 
This  note  is  to  retain  a  vendor's  lien  on  all 


land  in  De  Witt  county,  Texas,  sold  to  me 
by  N.  A.  McFadden  by  deed  dated  the  3d 
day  of  September,  A.  D.  1885,  and  is  to 
retain  a  lien  untU  paid.  [Signed]  N.  B. 
Means."  (2)  On  October  19,  1885,  there  Was 
a  voluntary  partition  among  the  heirs  of 
Nlcholls,  in  which  a  deed  was  made  by 
them,  conveying  to  Means  property  in  sat- 
isfaction of  the  Interest  acquired  from  the 
McFaddens,  valued  at  $2,625,  including  the 
tract  of  land  on  which  the  lien  is  asserted 
in  this  suit,  at  a  valuation  of  $825.  Tbe 
court  below  adjudged  a  ileaa.  upon  the  land 
for  $625,  as  its  purchase  money.  (3)  Before 
the  instltu'tlon  of  this  suit  Means  sold  the 
land  to  one  from  whom  appellants  pur- 
chased, also  before  salt,  paying  a  valuable 
consideration,  without  notice  of  any  lien 
upon  the  Lind,  other  than  such  as  was  con- 
veyed by  the  recital  in  tba  deed  from  Mc- 
Fadden to  Means. 

Conclusions   of   Law. 

L  The  position  of  appellants— that,  be- 
cause appellee  alleged  that  a  lien  existed  on 
the  land  to  secure  the  whole  of  the  note, 
he  could  not  be  permitted  to  show  that  such 
lien  existed  for  a  part,  only,  of  such  note- 
is  not  tenable.  This  did  not,  under  our  law, 
constitute  a  variance  between  the  allegations 
and  proof,  but  was  only  a  failure  of  the 
plaintiff,  if  the  lower  court  was  correct  In 
Its  ItolJUng,  to  establish  the  whole  of  his 
cause  of  action.  This  was  no  reason  why 
he  should  be  denied  tbe  enforcement  ot  the 
part  which  he  did  establish. 

2.  The  recital  in  the  deed  from  McFadden 
and  wife  to  Means  conveyed  notice  to  all 
persons  claiming  under  it,  as  does  appellee, 
that  the  oonsideratlon  was  unpaid,  and  was 
sufficient  to  pat  them  upon  Inquiry,  which 
would  have  led  to  knowledge  of  the  Hen 
here  asserted. 

3.  Ttie  note  itself  creates  a  lien  on  the 
land,  to  secure  It,  and  as  a  contract  lien  It 
ia  good  against  Means,  and  pur(^asers  from 
him  with  notice  of  It  Whefho-  the  recital 
in  the  deed  would  affect  appellants  with  no- 
tice of  such  a  lien— that  is,  with  notice  of 
any  lien  except  a  vendor's  li«i  for  the  pur- 
chase money— ia  a  question  which  we  need 
not  decide.  Notwithstanding  the  fact  ttiat 
both  land  and  chattels  wore  embraced  in 
the  sale  to  Means,  such  irartion  of  the  con- 
sideration, at  least  as  represents  the  value 
of  the  land  sold,  la  secured  by  a  vendor's 
lien  on  the  land,  and  it  was  competent  to 
ascertain,  by  any  legitimate  evidence,  what 
that  was.  Tliere  being  no  agreement  be- 
tween the  parties,  at  the  time  of  the  sale, 
fixing  the  value  of  the  land,  (unless  the  note 
iB  to  be  treated  as  such,)  equity  will  ascer- 
tain the  part  of  the  consideration  which  it 
formed  t^  fixing  the  proportion  which  its 
value  bore  to  the  whole  value  of  the  prop- 
erty. What  that  proportion  waa.  Means 
himself,  and  tbe  heirs  of  Nlcholls,  fixed  in 
the  partition  which  they  made  of  the  prop- 
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crty.  Appellants  took  subsequent  to  such 
partition,  and  claim  under  It,  tiirongh  Means. 
It  Is  to  be  borne  In  mind  tha.t  a.t  tbe  time 
of  the  trade  between  McFadden  and  Means 
the  property  of  the  former  oonaisted  of  an 
unascertained  Interest  In  an  estate.  Whether 
any  land,  and  what  land,  would  be  obtained 
in  partition,  could  not  be  foreseen.  13ie 
vendor's  lien,  therefore,  attadied  to  tbe  un- 
divided Interest  In  the  lands  of  the  estate. 
On  partition,  It  folloiwed  tbe  tracts  set  apart 
to  the  purdiaser,  «nd  became  fixed  upon  It 
according  to  that  partition.  The  Tslnatlon 
put  upon  the  property  therein  was  less  than 
Means  agreed  to  pay  for  it,  and  that  oper- 
ates fftvorably  to  appellants  In  the  deter- 
mination of  the  part  ixf  tbe  debt  which  is 
to  be  (diarged  upon  the  land  as  Its  pnrdiase 
money.  In  any  view  that  can  be  taken,  the 
Judgment  rendered  below  ts  the  most  favor- 
able one  which  the  facta  admit  of  for  ap- 
pellants, and  it  Is  therefore  affirmed. 


O'BRIEN  T.  OILLILAND  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.    Sept  21, 

1893.) 

RbaL-ESTATB    BbOKBRS  —  RIOHT   to  ComtlBSIONS 
— CkUtFUANCS  -WITH  CoirtRACT  Of  EkPLOTMSNT. 

Where  a  broker  is  employed  to  sell  land 
for  cash  only  he  is  not  entitled  to  commiBsionB 
on  iK'ocQring  a  peison  who  agrees  to  take  the 
land,  having  already  resold  it  to  third  per- 
sons, who  are  to  pay  half  cash  and  gire  notes 
for  the  balance,  it  being  the  intention  of  snch 
first  purchaser  to  immediately  negotiate  the 
notes  given  by  the  second  purchasers,  and  with 
the  money  thus  obtained  comply  with  the  re- 
quirement of  "all  cash." 

Appeal  from  district  court,  Jefferson  coun- 
ty; W.  H.  Ford,  Judge. 

Action  by  G.  W.  O'Brien,  surviving  part- 
ner, against  GilUland  and  Armstrong,  execu- 
tors. From  a  judgmrait  for  defendants, 
plaintiff  appeals.     Affirmed. 

Donglacs  &  Lanier  and  O'Brtea  &  O'Brien, 
for  appelant    Qreer  &  Oreer,  for  app^eeoi 

PLEASANTS,  J.  Tbis  is  the  third  appeal 
in  this  causev  having  be«i  twice  appealed  to 
the  supreme  court.  The  decisions  of  that 
court  upon  the  two  appeal*  are  reported  In 
79  Tex.  602-604,  15  a  W.  Bep^  681,  and  in 
83  Tex.  635-649,  19  S.  W.  Rep.  268.  The  ap- 
pelant sues  the  appellees  for  the  recovery  of 
commissions  upon  the  alleged  sale  of  certain 
lands  belonging  to  the  estate  of  appellees' 
testator,  made  hy  api)ellant,  under  an  al- 
leged contract  between  him  and  apptilees, 
by  whioh  appellant  was  engaged  to  make 
sale  of  said  lands  for  appellees.  The  will  of 
James  Armstrong  gave  the  executors  power 
to  sell  all  the  lands  of  the  testator,  and  it 
directs  Oiat  no  action  should  be  had  in  the 
probate  court  In  relation  to  the  estate  of  the 
testator,  other  than  the  probation  of  his  wiU, 
and  tbe  filing  of  an  inventory  of  his  prc^- 
ertjr.    The    petitlcm    alleged    that    plaintiff 


was  originaUy  employed  coqJolnOy  wltii  one 
John,  aptpdlant  and  John  bdng  at  the  time 
partners  is  the  bostneas  of  bnylng  and  s^- 
Inc  lands  for  others;  and  that  before  tiie 
sale  was  porfeated  the  partnership  was  dis- 
solved by  the  death  of  John,  and  that  aftn 
said  dissolution  appellees  employed  appel- 
lant, upon  the  same  terms  and  conditions  up- 
on which  Hie  oantract  with  O'Brien  ft  John 
was  made,  to  make  sale  of  said  lands;  and 
the  suit  was  prosecuted  for  the  benefit  of  the 
plaintiff  and  of  the  estate  of  Joiba.  The  de- 
fendants answered  by  general  and  special 
demurrers  and  by  general  denial  and  several 
special  pleas  of  d^euse.  Trial  was  had  on 
June  3,  189Q.  Yerdtet  for  defi»ndauts,  and 
Judgment  thereon  rendered  that  the  plaintiff 
take  nothing  by  his  suit,  either  In  his  Individ- 
ual right  or  as  surviving  partner  of  the  firm 
of  O'Brien  &  John,  and,  plaintUTs  motion  for 
a  new  trial  having  been  overruled,  he  ap- 
pealed to  this  coturt. 

The  assignments  of  error  are  nnmcrona, 
and  several  of  them,  in  our  Judgment,  are 
well  taken;  and  for  errors  of  the  court  com- 
mitted in  the  admission  of  evidence  over  the 
objections  of  plaintiff,  and  in  its  Instructions 
to  the  Jury,  as  pointed  out  In  appdiant's 
brief,  the  case  would  have  to  be  reversed, 
but  for  our  concluedoin  that,  notwithstanding 
these  errors^  no  other  Judgment  oould  have 
been  rend»^  under  the  law,  upon  the  facts 
of  the  ease,  than  that  which,  was  rmdered. 
Under  our  view  of  the  law,  the  errors  ot  the 
trial  court  did  the  plaintiff  no  Injury,  and 
the  judgment  must  be  affirmed.  The  evi- 
dence is  conffictlng  as  to  the  employment  of 
the  plaintiff  by  appellees,  as  It  Is  on  several 
other  issues  presented  by  the  pleadings;  but 
there  is  no  conffict  whatever  in  the  evidence 
as  to  what  was  done  by  the  plainUff  In  the 
performance  of  his  alleged  engagement  with 
appellees  to  effect  a  sale  of  their  lands.  Tlie 
petition  avers  tliat  plaintiff  made  sale  of  the 
lands  on  the  1st  day  of  June,  1889,  to  one  G. 
Dart,  for  the  price  fixed  by  appellees,  to  wit, 
$3  per  acre,  and  that,  after  due  notice  to 
them  of  the  ssle^  the  appellees,  withoot 
cause,  wrongfully  disavowed  plaintiff's  con- 
tract with  the  purchaser,  and  refused  to  ex- 
ecute deed  to  him.  Says  Mediem  In  his 
work  on  Agency,  (pages  964-966:)  "The  bro- 
ko'  must  show,  b^ore  he  can  recover  com- 
missions, that  he  has  completed  his  undertak- 
ing according  to  its  terms,  or  that  Its  comple- 
tion was  prevented  without  his 'fault  by  the 
principal.  What  constitutes  completion,  bow- 
ever,  is  a  question  of  no  little  dlfflealty  In 
many  cases,  depending,  as  it  does,  niwn 
vague  and  Indefinite  agreement  betweem  par^ 
tle&  The  duty  of  the  brokw  Is  performed 
when  he  has  found  a  purehaaer  ready,  will- 
ing, and  able  to  purchase  upon  the  terms 
specified,  or,  if  no  particular  terms  were 
agreed  upon,  when  he  produces  a  purchaser 
to  whom  the  principal  srila."  Tbe  wiU  of 
app^ees'  testator  authorised  the  sale  of  his 
lands  for  cash  only,  and  plaintiff  was  not  au- 
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thoriaed  to  sell  except  for  caah.  0.  Dart,  a 
land  broiker  In  the  city  of  Galveston,  iras  ea- 
gaged  b7  the  iklaintlir  to  assist  Mm  in  effect-' 
ing  the  sale,  and  h*  made  an  agreement 
with  Measra.  Lutdier  &  Moore,  of  Orange 
county,  to  pnrchaae  the  lands  at  fS.Z'*  per 
acre,  one-half  camb,  and  the  batnnce  In  two 
eqnal  tnatnllmenta,  payable  In  four  and  elpht 
numtba,  tlie  deferred  imyments  to  be  secured 
by  pramiaBory  notes  of  thu  purchasers,  wltji 
a  lien  on  the  land.  By  telegram  and  by  let- 
ter Dart  advised  plaintiff,  on  the  day  of  Its 
consnmmation,  of  this  aale^  and  reqpiested 
plaintiff  to  hare  deed  oceonted  by  the  execn- 
tors  to  him.  Dart,  and  sent  to  the  First  Na- 
tional Bank  of  Hooston;  telling  plalntifl 
that,  while  the  sale  was  for  only  half  oadi, 
he  would  be  able  to  raise  the  other  half  by 
negotiatiog  the  notes  of  the  purchasers,  and 
thus  meet  the  requirement  of  the  wlU  and 
the  terms  of  the  sale  specified  In  ttie  con- 
tract between  O'Brien  and  the  execntois. 
The  idalntlff  promptly  adrlsed  the  execntors 
of  the  agreement  between  Dart  and  Lutober 
A  Moore,  and  of  Darf  s  tatention  to  advance 
a  Boffleient  sum  to  make  good  to  the  execn- 
tors the  full  price  of  the  land  cash  In  hand. 
The  executora  did  not  execute  the  deed,  os- 
■Ignhig  aeversl  reasons  for  not  doing  so. 
Dpon  the  trial  the  witness  Dart  testified: 
"I  rooeived  a  letter  from  Lutcher  &  Moore, 
saying  they  would  take  the  Armstrong 
league  and  the  Joseph  Taylor  640  acres  at 
(3.25  per  acre,  and  would  pay  for  them  one- 
half  cash,  one-fourth  In  four  monQui,  and 
one-foardi  In  eight  months.  I  wrote  to  them 
the  lands  bekmged  to  an  estate,  and  could 
only  be  sold  tmder  ttie  will  by  the  executor 
for  cash;  but  that  I  could  discount  their 
notes,  and  pay  cash  for  the  lands,  the  deeds 
to  be  made  to  me;  and  I  also  wrote  to  the 
same  effect  to  Mr.  CBifen."  In  reply  to 
questioD  by  oounsel  for  itetntiff  whether  the 
•  money  woiM  have  been  ready  when  the 
deeds  were  ready  for  delivery,  the  witness 
reiriled:  'X!ettainly,  tiie  money  ooold  hav^ 
been  raised  in  half  an  hoar.  I  cotild  have 
Just  walked  to  the  bank  and  have  gotten  tbe 
money.  I  considered  tbe  sale  conclusive,  so 
tar  as  the  question  of  eaah  was  concerned. 
When  the  deed  executed  to  me  came  to  the 
bank,  I  eotdd  have  executed  a  deed  to 
Latdier  &  Moore.  'Hiey  could  have  execut- 
ed their  notes  to  me.  I  could  have  gotten 
the  money  on  tbem,  and  paid  to  the  execu- 
tors the  catii,  an  1b  one  transaction.  As 
soon  as  ttw  papers  oould  have  been  turned 
over,  the  money  would  have  beea  there  to 
pay  Oapt.  0*81460  the  $3  per  acre  for  the 
land.  Lutcher  4c  Moore  had  agreed  to  take 
it  from  me  at  fS.2S  per  acre.  That  Is  what 
they  were  to  pay  me."  "I  was  engaged  is 
buying  and  selling  lands.  I  was  not  buying 
OD  my  own  account  at  aH  If  liutcher  & 
Moote  had  refused  to  take  them,  I  presume 
I  wauld  not  hare  taken  them  from  the  es- 
iBtei  Weald  not  have  taken  any  lands  at 
mil,  vnlesB  I  had  aoUl  tiwm  flrat    I  intended 


to  get  the  money  through  Lnteher  &  Moore's 
paper,  given  with  a  lien  on  the  lands.  The 
paper  was  to  be  made  payable  to  me  certain- 
ly. If  I  had  failed  in  the  negotiation  of 
those  notes,  there  would  have  been  no  sale. 
It  was  necessary  for  the  title  to  have  gone 
out  of  executors  and  into  Lutcher  &  Moore  be- 
fore the  notes  were  signed.  I  was  not  going 
to  pay  for  the  lands  until  I  sold  Lutcher  & 
Moore's  notes.  Deeds  could  have  been  de- 
posited In  bank,  and  the  whole  transaction 
closed  at  the  time.  I  expected  to  get  the 
money  from  the  bank  In  Houston.  Lutcher 
&  Moore  stated  when  we  were  t.iHting  to 
them  'in  Orange  about  It,  In  October,  1889, 
that  they  had  had  the  money  on  hand  ever 
since  the  trade  was  doeed.  There  was  no 
trouble  about  payment  at  alL  Ihe  money 
oould  have  bem  raised  as  soon  as  the  papers 
were  deposited  in  the  baitk.  As  soon  as  we 
met  In  Houston,  the  money  would  have  been 
there.  Am  satisfied  of  that  The  discount 
woidd  have  been  taken  out  of  the  25  cents 
per  acre,  as  the  executors  had  to  have  $3 
per  acre."  Tills  testimony  of  the  plaintiff's 
witness  Dart  Is  the  only  evidence  In  the  rec- 
ord touching  his  readiness,  willingness,  and 
abUi'ty  to  purchase  the  lands  upon  the  terms 
agreed  upon  between  the  plaintiff  and  the 
executors,  as  stated  by  plaintiff  in  his  peti- 
tion; and  we  are  unanimously  of  Qte  opinion 
that  the  evidence  Is  Insuffldent  to  warrant 
a  recovery  by  the  plaintiff.  Dart's  InaUUty 
and  his  want  of  readiness  to  comply  with 
the  terms  of  the  sale  upon  delivery  of  the 
deeds  to  him  Is  clearly  shown  by  his  own 
testimony  when  he  declares  he  did  not  In- 
tend to  pay  the  money  until  he  had  negotiat- 
ed the  notes  of  Lutcher  &  Moore;  and  ttat 
he  oould  not  do  this  until  he  had  conveyed 
the.  lands  to  tiiem  after  reoetving  a  deed 
from  the  executors;  and  that,  bad  he  foiled 
to  negotiate  the  notes,  he  would  not  have 
taken  the  lands  from  the  estate.  The  dec- 
laration of  Uiiswltness  that  there  would  have 
been  no  difficulty  whatever  in  negotiathig 
the  notes  of  Lutcher  A  Moore,  and  thus  pay- 
ing for  the  lands,  is  but  the  opinion  of  the 
witness.  The  terms  of  the  sale  were  explicit, 
and  the  proposal  to  fulfill  should  have  been 
equally  so.  Nothing  should  have  been  left 
to  speculation  or  conjecture.  Certalntyln  the 
offer  to  fulfill  is  as  important  to  the  vendor 
as  in  the  terms  of  the  sale  to  the  vendee, 
and  equally  necessary  before  the  vendor  can 
be  put  In  fault  The  broker  must  complete 
the  sale— that  is,  he  must  find  a  purchaser  in 
a  situation  ready  and  wlUtng  to  complete  the 
purchase  on  the  terms  agreed  on— before  he 
is  entitled  to  his  commissions.  VMe  Mc- 
Onvock  V.  Woodllef,  BO  How.  221,  and  Mo- 
Oarthy  v.  Cavers,  68  low*,  342,  23  N.  W. 
Rep.  757.  Applying  the  law  as  we  find  It 
announced  In  the  treatise  and  in  tbb  ded- 
sions  dted  above  to  the  facts  of  this  ease, 
we  can  find  no  eecni>c  from  file  conclusion 
that  the  plaintiff,  howewr  honestly  he  may 
have  labored  In  the  service  «f  the  apptHeea, 
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has  not  shown  hlmsdf  enUUed  to  recorer  In 
this  suit.  The  Judgment  of  tlie  lowor  court 
Is  affirmed. 


BANK  OP  OAUFORNIA  t.  MARSHALL. 

(Court  of  Civil  Appeals  of  Texas.    I>ec.  14, 

1892.) 

Dbbd  of  Trust  —  Accbptasce   bt   Tbcstbb  — 
Fraodulbht  Contbtamcs — HiNDSKiiia  Cbbdit- 

OB8. 

1.  Acceptance  of  a  deed  of  trust  for  the 
benefit  of  certain  creditors,  by  the  trustee,  will, 
in  the  absence  of  a  repudiation  of  the  deed  by 
them,  innre  to  their  benefit. 

2.  A  conveyance  by  an  insolvent  debtor, 
by  deed  of  trnst,  for  the  benefit  of  certain 
creditors,  of  all  the  debtor's  property,  the  value 
of  which  is  less  than  the  amount  of  the  debts 
secured,  is  not  void,  aa  hindering  and  delaying 
the  other  creditors,  by  reason  of  a  provision  al- 
lovrine  the  trustee  to  sell  the  property,  consist- 
ing of  merchandise,  in  the  regular  course  of 
trade. 

Appeal  from  district  court,  McLennan 
county;  L.  W.  Ooodricli,  Judge. 

Trial  of  right  of  property  to  attaxiied  goods 
between  the  Bank  of  California,  aa  plaintiff, 
and  John  F.  MarsIiaU,  as  claimant  Judg- 
ment for  claimEint  PlaintlfF  appeals.  Af- 
firmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  FISHER,  C.  J.: 

ThiB  was  a  proceeding  under  the  statute  to 
try  the  right  of  property  to  certain  goods, 
wares,  and  merchandise  levied  on  under  an 
attachment  sued  out  by  the  Banl:  of  Califor- 
nia, as  plalntur,  against  Eaton,  Gulnan  & 
Co.,  from  the  district  court  of  McLennan 
county.  The  property  was  regularly  levied 
on  under  the  attachment,  and  John  F.  Mar- 
shall filed  an  affldavit  claiming  the  property, 
and  gave  a  bond  to  try  the  right  to  the  same 
under  the  statute.  Tlie  case  was  tried  by  tlie 
court  upon  an  agreed  statement  of  facts,  on 
the  11th  day  of  November,  1891,  and  there 
was  Judgment  for  the  defendant  claimant, 
Marshall,  from  which  Judgment  the  plaintiff 
appealed.  The  following  is  a  written  agnree- 
ment  signed  by  the  attorneys  of  the  respect- 
ive parties  to  this  suit,  stating  the  facts  of 
this  case,  and  the  facts  of  seven  others, 
which  we  adopt  as  the  findings  of  fact  In 
this  cause: 

"The  following  written  agreement,  signed 
by  the  attorneys  of  the  respective  parties, 
was  offered  in  evidoice:  'Suits  in  the  district 
court  of  McLennan  county:  No.  5,002,  Sweet 
Springs  Mining  Company  v.  John  F.  Mar- 
shall; No.  6,008,'  Steinwender,  Stoffregen  & 
Co.  V.  John  F.  Marshall;  No.  5,004,  the  Bank 
of  California  v.  John  F.  Marshall;  No.  5,005, 
the  Falrboida  Canning  Company  t.  John  F. 
Marshall;  No.  6,006,  Wm.  Nomsen  &  Sons 
T.  John  F.  Marshall;  No.  6,007,  Wm.  Nnm- 
sen  &  8<Kis  r.  John  F.  Marshall;  No.  6,006, 
Price  &  Lucaa  v.  John  F.  Marshall;  No.  6,- 
009,  Churdi  &  Co.  v.  John  F.  MarshalL  In 
<nder  to  facilitate  a  trial,  we,  plaintlfb  and 
defendants  la  the  above  suits,  agree  to  the 


following  fa^ts,  ttpoa  which  each  at  the 
above  causes  diall  be  submitted  to  the  court: 
>(1)  It  Is  agreed  that  each  of  the  plaintiffs 
was  a  creditor  of  the  firm  of  Eaton,  Ouinan 
&  Co.  at  and  before  the  execntion  and  deliv- 
er of  the  deed  of  trust  to  John  F.  Marshall, 
hereinafter  named,  in  the  several  sums  htK- 
Inafter  set  fortb,  for  which  Judgments  were 
rendered.  (2)  That  by  attachments  duly  and 
regularly  sued  out  and  issued  from  the  dis- 
trict court  of  McLennan  In  suits  by  said  sev- 
eral plalnttfb  on  their  several  debts  against 
Eaton,  Gninan  &  Co.,  the  goods  and  prc^er- 
ty  described  in  the  several  claimant's  bonds 
were  seized,  and  were,  on  the  affidavits  and 
bonds  in  the  record,  delivered  by  the  sberifT 
to  Joiha  F.  Marshall,  daimant;  that  said 
goods  were  a  part  of,  and  included  in,  the 
same  conveyance  to  said  Marshall  by  said 
deed  of  trust,  and  were  of  Hie  values  recited 
as  the  assessed  values  in  said  several  t>onds 
of  datmants.  (3)  Tha.t  the  property  convey- 
ed by  the  said  Eaton,  Gninan  &  Co.  to  said 
John  F.  Marshall,  trustee,  and  levied  <A  by 
plaintiffs,  was,  up  to  the  time  of  execution 
and  delivery  of  said  deed  of  trust,  a  stock 
of  merchandise  held  and  being  disposed  of 
by  them  aa  wholesale  and  Jobbing  merchants 
in  Waco,  Tex.  (4)  That  said  Baton,  Gninan 
&  Co.,  and  each  and  all  the  members  of  said 
firm,  were  at  the  time  of  the  execution  and 
delivery  of  said  deed  of  trust  wholly  insol- 
vent, and  had  no  other  property  out  of  which 
plaintitEs  could  make  th^r  debts.  (5)  That 
said  Eaton,  Guinan  &  Co.  were  still  and  are 
so  indebted  to  the  several  plaintiffs  In  the 
amounts  of  the  Judgments  rendered  in  said 
several  attachment  suits  against  them, 
wherein  said  property  was  claimed  by  said 
Marshall,  as  follows:  First  Stelnwoider, 
Stoffregen  &  Co.  Judgment  June  14,  18S9, 
$4,564.80,  and  8  per  cent  per  annum  tiiereon 
from  date.  Beoond.  Bank  t>f  Gallfomia. 
Judgm^t  for  $6,784.56,  June  10,  1889,  with 
interest  at  8  per  cent  per  annum  from  date. 
Third.  Fairbanks  Canning  Company.  Judg- 
m^t  for  $1,002.54,  June  3,  18S9.  Interest  at 
8  per  cent  per  annum  from  date.  Fourth. 
William  Numsen  &  Sons.  Judgment  In  No. 
4,859  for  $1,747.60,  and  8  per  cent  per  an- 
num from  date,  dated  June  10,  1889.  Fifth. 
William  Numsen  &  Sous.  Judgment  In  No. 
4,868  for  $807.74,  and  8  per  cent  per  annom 
from  date,  June  3,  1880.  Sixth.  Price  &  Lu- 
cas. Judgment  for  $876.16  on  June  3,  1889, 
with  8  per  cent  per  annum  from  date.  Sev- 
enth. Church  &  Co.  Judgm^t  for  $974.03, 
October  11,  1889.  Interest  at  8  per  cent  per 
annum  fnnn  date.  Eighth.  Sweet  Springs 
Milling  Company.  Judgm«it  for  $1,558  oa 
June  3, 1889.  Interest  at  10  per  cent  per  an- 
num from  date,  (which  is  entitled  to  a  credit 
of  $437.85  on  date  of  Judgment)— in  all  whldi 
cases  there  was  Judgment  for  coats,  which  It 
Is  agreed  shall  be  ^own  by  the  fee  books, 
except  In  last  case.  In  which  costs  were  paid. 
It  is  admitted  that  in  eadi  of  theoe  cases 
Judgment  was  rendered,  foredoelng  plain- 
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tUTs  attachment  lien  on  the  property  levied 
on,  subject  to  tlie  claim  of  said  John  F.  Mar- 
shall (6)  It  ia  agreed  that  the  deed  of  trust, 
a  copy  of  which  la  hereto  attached,  was  exe- 
cuted and  d^rered  to  said  John  F.  Mai-shaU, 
and  that  possession  of  the  property  was  de- 
Uvered  to  blm  at  the  time  of  said  delivery  of 
the  deed,  which  was  Immediately  registered, 
properly,  as  a  chattel  mortgage,  and  that  he 
was  so  in  poeaeesion  when  the  bonds  of  the 
sereial  plaintiffs  were  made,  and  that  he 
claims  the  title  and  possession  of  said  proper- 
ty only  by  yirtne  of  said  conveyance.  It  is 
further  agreed  that  the  writs  of  attachment 
of  the  several  plaintifb  were  sued  out  at  the 
time  and  for  the  amounts  and  levied  as  al- 
leged in  plaintiffs'  tender  of  issues.  (8)  It  is 
admitted  and  agreed  that  said  Eaton,  Ouinan 
&  Co.  were,  at  and  before  the  execntlon  of 
the  deed  of  trust  by  Hiem  to  John  F.  Mar- 
shall, Indebted  to  -Qie  several  creditors  there- 
in named  in  the  amounts  therein  recited,  but 
tbis  is  without  prejudice  to  the  right  of  platn- 
titfs  to  assail  the  validity  of  said  debts  In  any 
other  Bulf  " 

"The  state  of  Texas,  McLennan  county. 
Know  all  men  by  these  presents,  that  we, 
John  O.  Eaton,  Michael  Ouinan,  and  Walter 
A.  Malln,  of  the  city  of  Waco,  McLennan 
county,  state  of  Texas,  are  merchants  and 
partners  engaged  in  the  wholesale  grocery 
and  provision  trade  in  said  city  under  the 
firm  name  Baton,  Ouinan  &  Co.,  and  said 
Walter  A.  Malln  has  always  used  in  con- 
nection with  said  business  the  name  of  his 
wife,  N.  Malln,  by  reason  of  the  first  money 
pat  in  as  share  in  the  capital  stock  of  said 
firm  bdng  her  separate  means;  but,  by  sales 
and  investments  of  the  proceeds  of  the  com- 
modities first  purchased,  said  interest  or 
right  of  property  In  said  firm  has  become 
and  now  Is  the  community  property  of  said 
Walter  A.  Malln  and  N.  Malln,  said  share 
being  the  share  of  said  N.  MaUn.  And  we, 
John  O.  Eaton,  Michael  Ouinan,  and  Walter 
A  Malln,  composing  said  partnership  or  flf  m 
of  E^ton,  Ouinan  &  Co.,  for  and  In  consid- 
eration of  one  dollar  to  us  in  hand  paid, 
and  for  the  further  considerations  herein- 
after stated,  bave  bargained,  sold,  trans- 
ferred, and  conv^ed  and  ddlv»ed,  and  do 
by  these  presents  sell,  transfer,  convey,  and 
deliver,  to  John  F.  Marshall,  of  tiie  city  of 
Waco,  McLennan  county,  Texas,  all  our 
goods,  wares,  merchandise,  and  commodi- 
ties which  usually  oonstltate  a  stoclc  of 
wholesale  groceries,  and  everything  now  con- 
stituting our  stock  in  trade,  of  every  kind, 
which  are  in  the  stor^ouse  or  place  of  busi- 
ness now  occupied  by  us,  situated  on  South 
Fourth  street,  in  said  cil7  of  Waco,  and  all 
our  office  furniture,  safe,  showcases,  scales 
for  wtigfalng,  and  every  thing  or  implement 
used  by  us  in  connection  with  said  business, 
whldi  are  in  said  storehouse;  also,  one  candy 
works  or  plant,  and  all  tools,  apparatus, 
and  implements  connected  therewith,  which 
are  now  In  said  stordiouse,  and  all  fire- 


works and  commodities  in  store  in  a  barn 
situated  on  the  lots  occupied  by  John  C. 
Uaton  as  a  homestead  in  said  city.  But  this 
conveyance  in  sale  is  made  to  said  John  F. 
Marshall  la  trust,  and  for  the  purposes  fol- 
lowing, viz.:  We  are  indebted,  as  partners 
aforesaid,  to  the  corporations,  firms,  and 
persons  in  the  manner  and  by  the  means 
shown  hwelnafter,  and  are  deshrous  of  pro- 
curing payment  to  Uiem  of  all  we  so  owe 
them.  The  corporations,  firms,  and  persons, 
and  the  amounts  we  so  owe,  and  the  evi- 
dence of  said  Indebtedness,  and  the  resi- 
dences of  our  said  creditors,  is  here  stated: 
To  Waco  State  Bank,  of  said  Waco,  Texas, 
by  our  notes,  as  follows,  made  payable  to 
said  bank:  One  note  dated  August  25,  1S88, 
due  on  demand,  for  $6,500;  one  note  dated 
December  20,  1887,  due  at  ninety  days,  for 
fl,250;  one  note  dated  November  2,  18SS, 
due  at  sixty  days,  for  $855;  one  note  for 
$2,024.71,  dated  October  22,  1888,  at  thirty 
days;  one  note  dated  October  20,  1888,  and 
due  at  one  month,  for  $7,500,— and  each  bear- 
ing interest  at  12  per  cent  per  annum  after 
date.  To  J.  K.  Armsby  Company,  of  San 
Francisco,  GaUfomla,  by  our  acceptances  in 
thdr  favor,  as  follows:  One  acceptance 
dated  this  third  day  of  November,  1888,  at 
sixty  days,  for  $1,672;  one  acceptance  dated 
first  of  October,  1888,  at  sixty  days,  for  $575; 
one  acceptance  dated  October  25,  1888,  at 
sixty  days,  for  $1,650.  To  Nlggerman  & 
Sayres,  of  8t  Louis,  Missouri,  the  following 
acceptances  by  us  in  their  favor:  One  dated 
Novembw  8,  1888,  at  sixty  days,  for  $1,164.- 
15;  one  dated  October  10,  1888,  at  sixty 
days,  for  $l,3ia  To  N.  K.  Fairbanks  &  Co., 
of  St  Louis,  Missouri,  by  our  note  to  them 
dated  November  10, 1888,  due  at  tUrty  days 
after  date,  for  $1,883.36;  on  open  account 
dated  August  7,  1888,  due  at  four  months,, 
for  $1,443.75.  To  Kebler  Broa,  of  St  Louis, 
lilissourl,  by  our  acceptances  in  their  favor, 
one  dated  November  10,  1888,  due  at  thirty 
days  for  $1,54S;  one  dated  November  15, 
1888,  at  thirty  days,  for  $940;  one  dated 
November  27,  1888,  at  seven  days,  for  $2,- 
450.60.  To  Kellum  &  Rotan,  of  Waco, 
Texas,  by  our  note  dated  November  6,  1888, 
due  on  6th  day  of  December,  1888,  for  $622; 
another  note,  dated  6th  day  of  November, 
1888,  for  $1,000,  due  December  16,  1888;  by 
open  account,  for  $90.  To  Waco  Lumber 
Co.,  of  Waco,  Teixas,  one  note  dated  Oc- 
tober 5,  1888,  due  at  sixty  days,  $82.00;  one 
note  dated  November  8th,  1888,  due  at  thirty 
days,  for  $71.60;  open  account,  for  $150. 
To  Sanger  Broa.  of  Waco,  Texas,  by  our 
note  of  date  November  26,  1888,  due  at  thirty 
days  from  date,  for  $1,260.  To  John  W. 
Mann  of  Waco,  Texas,  by  our  note  dated 
November  15,  1888,  due  at  three  months 
from  date,  for  $1,222.50.  with  12  per  cent 
interest  trom  date.  To  Parker,  Hart  &  Co., 
by  account,  for  $297.  To  T.  D.  Clark,  of 
San  Francisco,  Gal.,  by  note  made  by  us, 
dated  November  1,  1888,  for  $1,000,  due  «t 
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ninety  dnys  from  date.  All  above  notes  and 
ntt'optanoes  are  signed  by  oar  said  firm. 
Baton,  Gutnan  &  Co.,  and  all  of  Bald  ac- 
counts and  all  Indebtedness  above  named  are 
owing  \yy  said  firm  or  partntrshlp.  And 
Bald  Mrs.  Malln,  wife  of  Walter  Malin,  lor 
ttie  purposes  and  consideration,  uses,  and 
trasts  stated  above,  joined  In  this  convey- 
ance, and  does  hereby  convey  to  Jobn  8. 
Marshall  all  her  right,  title,  and  Interest  in 
all  of  said  property  stated  above,  in  the 
same  manner  and  to  the  same  extent  as  the 
said  Eaton,  Gulnan,  and  Walter  A.  Malln 
have  done  hereby.  SaM  John  F.  Marshall 
is  to  take  immediate  possession  of  the  prop- 
erty and  assets  hereby  conveyed,  and  sell 
a  sufficiency  thereof,  in  the  usual  course  of 
trade,  for  cash,  to  pay  ofC  all  said  debts 
hereinljefore  stated,  atter  reserving  the  said 
John  F.  Marshall  2^  per  cent  commission 
on  the  amount  realized  by  sodi  sale,  and 
also  a  suffldency  to  pay  all  expenses  of  sale 
and  executing  this  trust,  and  the  rent  of 
8t<»«houBe;  and  after  having  sold  a  suffi- 
ciency to  pay  ofT  said  debts,  commission, 
expenses,  and  rents,  not  exceeding  $150  pa: 
month,  of  storehouse,  during  the  time  occu- 
lted by  him,  and  in  wWch  said  property  Is 
kept,  and  while  making' said  sale,  then  the 
remainder  of  said  property  and  effects  are 
to  be  returned  to  us,  and  tills  cooveyance 
or  instrument  is  to  be  of  no  further  effect 
And  if,  upon  the  expiration  of  three  months 
from  this  date,  a  sufficiency  be  not  sold  for 
the  purposes  aforesaid,  said  John  F.  Mar- 
riiall  shall,  after  being  so  requested  to  do 
by  writing  signed  by  a  majority  In  Interest 
of  said  creditors,  advertise  said  property 
and  effects  for  sale  at  auction  for  cash  at 
such  place  as  he  may  select  in  the  dty  of 
Waco.  Said  advertisement  shall  be  printed, 
and  shall  state  the  time,  place,  and  terms 
of  sale,  and  one  shall  be  posted  at  tbe  court- 
house door  of  said  county  of  McLennan, 
and  at  two  other  and  different  public  places 
in  said  county,  for  ten  days  previous  to  said 
sale,  and  shall  sell  only  a  sufficiency  to 
realize  such  deficit  as  there  may  be  for  the 
payments,  commissions,  and  expenses  afore- 
said, and  rent;  and  then  the  remainder  of 
said  property  and  .effects  Is  to  be  returned 
to  us,  and  this  Instrument  Is  to  be  of  no 
further  effect,  and  null  and  void,  when  all 
ttefore  stated  is  paid.  And  In  case  said 
trtistee,  John  F.  Mardiall,  may  become  un- 
able or  unwilling  to  execute  tills  trnst,  a 
majority  of  our  said  creditors  In  interest 
may,  by  a  proper  writing  by  tnera  signed, 
appoint  some  other  competent  and  suitable 
person  to  execute  the  same,  with  the  same 
powers  and  limitations  herein  given  to  said 
John  F.  MarshaU," 

This  deed  of  trust  was  properly  signed 
and  acknowledged  by  the  members  of  the 
firm  of  Eaton,  Gulnan  &  Go.,  December  1, 
1888,  and  was  i»'operly  and  duly  recorded. 
We  also  find  tiie  total  value  of  the  goods 
leried  apon  in  the  several  suits  mentlonod 


Id  the  agreement  of  the  parties  to  Im  tha 
sum  of  $22,136.29,  as  shown  by  the  esti- 
mate of  the  officer  levying  tho  writs  of  at- 
tachment; that  $44,911.67  la  tba  total 
amount  of  the  .debts  secnred  t^  the  deed 
of  trdst 

Ii.  O.  Alexander,  for  app^ant  W.  W. 
Evans,  Clark  &  Bollnger,  and  John  L.  Dyer, 
for  appellee. 

FISHBR,  O.  J.,  (after  stating  the  facts.) 
The  appellant  has  a  single  assignment  of  er- 
ror, which  is  as  follows:  "The  court  erred 
in  heading  that  the  property  in  issue,  and 
daimed  by  the  defendant  in  this  case,  was 
not  subject  to  plaintiffs'  writ  of  attachment, 
and  in  rendolng  Judgment  for  the  defend- 
ant, because  it  appears  from  the  agreed 
case  tliat  the  plaintiffs  were  creditors  of 
Baton,  Ooinan  &  Oc,  who  made  the  deed 
of  tmst  to  MarsIiaU,  under  which  he  claims, 
b^ore  the  execatlon  and  delivery  of  the 
deed  of  trust  by  them  to  him;  that  the  prop- 
erty was  seized  under  an  attachment  regu- 
larly sued  out  and  issued  for  plaintiffs'  debt, 
being  a  stock  of  merchandise  theretofor* 
held  by  said  Eaton,  Chiinan  &  Co.,  and  be- 
ing disposed  of  by  them  as  wholesale  and 
Jobbing  merchants;  tiiat  the  Arm  of  Elatoii, 
Gulnan  &  Oo.,  and  each  and  all  the  mem- 
bers thereof,  were  at  the  time  of  mnlring 
said  deed  of  trust  wholly  insolvent;  and  had 
no  other  property  than  that  levied  upon; 
that  said  debt  and  Judgment  rendefed  there- 
on, is  still  in  full  force  and  effect;  that  tli» 
deed  of  tmst  eocUhited  with  the  agreement 
together  with  the  property,  was  delivered 
to  the  trustee,  and  the  deed  was  immediatdy 
registered  as  a  chattel  mortgage;  and  it  ap- 
pearing from  ttte  deed  of  trust  that  the  trus- 
tee Was  autliarized  to  sell  tit»  merchandise 
80  conv^j>ed,  in  ttie  usual  coarse  of  trade,  tt> 
pay  off  the  debts  sdieduled  therein,  provided 
that  If  at  the  expiration  of  three  mtmths  a 
■ufficienicy  of  the  property  was  not  sold  to 
pay  the  debts,  the  trustee,  after  having- 
been  requested  by  a  majority  in  Interest  of 
the  eecared  creditors,  mlgiit  advertise  aahl 
property  and  eflecta  for  sate  at  auction;  It 
appearing  also  that  the  most  of  said  debts 
were  already  dne,  and  it  not  appearing  that 
any  of  the  creditors  named  have  aecepiecl 
■aid  deed."  Under  this  assignmoit  appel- 
lant makes  the  proposition  "That  as  Baton, 
Gulnan  &  Co.,  having  made  a  deed  of  trust, 
to  secure  certain  preferred  creditors  named 
therein,  to  the  claimant,  John  F.  Marshall, 
on  a  BtodE  of  goods,  wanes,  and  merchandise, 
and  said  firm  and  Its  members  being  at  the 
time  of  the  execution  and  delivery  of  said 
deed  wholly  insolvent  and  having  oo  other 
property  out  at  which  plalntlfCs  could  malce 
th^  debts,  and  said  deed  of  tmst  providing 
that  said  Marshall  ^onld  sell  said  goods 
In  the  usual  course  oC  trade  for  three 
months,  and  ontll  peqacsted  in  writing  by 
a  majority  in  Intnart  of  the  creditors  se- 
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cored  hj  the  cl«ed  of  trust,  and  It  sot  ap- 
pearing that  said  creditors,  or  any  of  them, 
ever  accepted  said  deed  of  tmst,  the  sam« 
was  void,  because,  in  connection  with  the 
nncontioTerted  facts,  the  effect  of  the  aam* 
was  to  hindor,  delay,  and  defraud  theb*  cred- 
Uois."  It  is  apparent  that  John  F.  Mar- 
shall, the  trustee,  accepted  the  terms  of  the 
trust,  and,  in  the  absence  of  a  repudiatkw  of 
its  terms  by  the  beDeflclaries,  Iiis  accept- 
anoe  will  inure  to  their  benefit  Burrill. 
AKidgnm  (Sth  £3d.)  400-402;  1  Jones,  Alortg. 
(4th  Ed.)  i  88;  Wallis  t.  Beaucbamp,  15 
Test.  305. 

The  main  question  in  the  case,  presented 
by  appellant,  is  that,  as  the  deed  of  trust  re- 
quires the  trustee  to  sell  the  merchandise  in 
the  usual  course  of  trade,  its  efCect  is  to  hin- 
der, delay,  and  defraud  otiiec  creditors,  and 
for  this  reason  the  instrument,  upon  its  face^ 
should  be  held  void,  taken  in  connection 
MfUh  the  fact  that  Eatcm,  Guinan  &  Go.  were 
LnsolTent  at  the  time  of  its  execution.  It 
Is  a  well-established  principle  of  law  that 
a  debtor  in  falling  circumstances  may  se- 
cure and  prefer  a  bona  fide  drb<  of  his  cred- 
itors, although  the  effect  of  such  preference 
would  be  to  hinder  and  delay  other  cred- 
itors. The  limitation  Imposed  by  law  up- 
on this  right  prevents  the  debtor  from  trans- 
ferring to  the  creditor  more  property  than  is 
reasonably  sufficient  to  satisfy  Hie  debt, 
and  denies  the  creditor  the  right  to  give 
the  debtor  a  moneyed  consideration  for  the 
property.  In  addition  to  his  debt  In  such 
cases,  and  in  others  that  may  be  mentioned, 
the  effect  of  such  transactions  would  be  to 
give  the  creditor  the  right  to  control  and  dis- 
pose of  property  not  necessary  to  the  pay- 
ment of  his  debt,  and  to  place  the  debtor  in 
a  position  to  hinder,  delay,  and  defraud  his 
creditors.  The  court  cannot  determine  from 
the  face  of  the  instrument  that  It  will  have 
the  effect  of  defrauding  other  creditors. 
That  can  only  be  ascertained  from  the  facts 
of  the  case.  If  It  be  true  that  the  debtor 
has  transferred  to  the  trustee  all  of  his  prop- 
erty for  the  benefit  of  the  preferred  cred- 
itors, and  the  property  Is  less  in  value  than 
the  debts  secwed,  and  the  instnunent  per- 
mits a  sale  in  due  course  of  trade,  or  other- 
wise, we  fall  to  see  how  such  fact  is  cal- 
culated to  hinder  and  delay  and  defraud 
other  creditors.  It  Is  true  that  the  effect 
of  such  a  transaction  would  be  to  hinder 
and  delay,  and  possibly  defeat,  the  claims 
of  the  unsecured  creditors;  bat  It  Is  suc- 
c£>ssfnlly  answered  by  the  law  permitting 
an  insolvent  debtor  to  prefer  a  creditor  when 
no  advantage  results  to  the  debtor  by  such 
transaction,  or  the  creditor  gets  no  more 
than  his  debt  In  appellant's  assignment  of 
error  It  is  admitted  that  "Eaton,  Guinan  & 
Co.,  and  each  and  all  the  members  there- 
of, were  at  the  time  of  making  said  deed 
of  trust  wholly  Insolvent,  and  had  no  other 
property  than  that  levied  upon."  It  Is  seen 
from  the  facts  that  the  value  of  the  proper- 


17,  as  levied  on  by  the  writs  of  attaehmeiit 
In  the  several  cases  mentioned  in  the  flnd- 
incs  of  fact  Is  much  less  than  the  amoimt 
of  tjie  Atbta  secured  by  the  tarms  of  the  deed 
of  trust  Under  the  facts,  we  do  not  see 
how  the  f^ct  that  the  tmstee  can  sell  in 
the  usual  coarse  of  trade  operates  as  a  fraud 
Qpon  the  api>ellant,  as  it  is  apparent  that 
a  disposition  of  all  of  the  goods  Is  not  suffi- 
cient to  satisfy  the  dalms  of  the  pr^erred 
creditors.  We  find  no  error  to  the  record, 
and  afibm  the  Judgment  of  tlie  court  below. 

Motion  for  rehearing  refused. 


SWANK  V.  SAN  ANTONIO  &  A  P.  HT. 

GO. 

(Court  of  CHvll  Appeals  of  Texas.    Dec.  T, 

1892.) 

Fbzisht  SHinaHTS  —  CoxiraoTiHa  Lnras— Tbbp 
Minus— COMTSiXn  — Ukcbrisubtx  —  FiJtOI,  Evi- 

DBNOB. 

A.  contract  for  shipment  of  stock  provid- 
ed that  the  party  of  the  first  part  would  trans- 
port the  stock  to  J.  Oity,  the  end  of  its  line,  on 
the  route  over  which  sach  stock  was  way- 
billed  to  be  transferred  to  the  railway  company 
over  which  the  stock  was  waybilled  for  further 
transportation  by  said  railway  company,  the 
stock  being  waybilled  through  and  consigned  to 
S.  at  J.  City;  that,  as  the  stock  was  to  be  trans- 
ported over  the  roads  of  other  railway  compa- 
nies, and  as  the  party  of  the  first  part  was  only 
to  transport  tlie  stock  to  the  aforesaid  station,  at 
the  end  of  its  line,  it  was  only  to  be  bound  for 
the  transportation  of  the  stock  to  said  station, 
and  should  not  be  liable  for  injuries  to  the  stock 
after  it  had  left  its  line;  and  that  the  other 
railway  lines  over  which  the  stock  was  billed 
should  not  tie  liable  for  Injuries  beyond  their 
respective  lines.  Held  that,  the  provision  tliat 
J.  City  was  the  end  of  the  line  operated  by 
the  party  of  the  first  part  being  inconsistent 
with  the  provisions  staUng  that  the  stock  must 
go  over  other  lines  to  reach  its  destination, 
parol  evidence  was  admissible  to  show  that  S. 
was  the  terminna  of  the  line  of  the  party  of 
the  first  port 

Appeal  from  district  court,  Karnes  county; 
H.  Clay  Pleasants,  Judge. 

Action  by  H.  H.  Swank  against  the  San 
Antonla  &  Aransas  Pass  Hallway  Company 
for  Injuries  to  a  shipment  of  live  stock. 
Judgment  for  defendant  Plaintiff  appeals. 
Affirmed. 

Lane  &  Mayfleld,  for  appellant  Proct<tf 
&  Proctor,  for  appellee. 

FISHER,  0.  J.  This  suit  was  InsUtuted 
by  appellant  on  the  2d  day  of  February, 
1889,  In  the  district  court  of  Karnes  county, 
Tex.,  upon  a  written  live-stock  contract, 
which  was  made  a  part  of  appellant's  peti- 
tion, to  recover  from  appellee  the  sum  of 
$1,200  damages  to  100  head  of  stock,  which 
nppollee  received  from  appellant  on  May 
11,  188S,  at  Beevllle,  Tex.,  to  be  transported 
by  appellee  6ver  Its  line  of  railway  from 
sold  Beevllle  to  Junction  City,  Kan.,  under 
said  written  live-stock  contract  Appellee 
answered,  and  admitted  that  the  stock  men- 
tioned was  shipped  under  said  written  live- 


Digitized  by 


Google 


260 


SOUTHWESTERN  REPOBTEB,  VOL.  23. 


(Tex. 


Btm^  oontract,  but  ast  ap  ttiat  its  line  of 
railway  on  said  roate  <nl7  extended  to  the 
city  of  San  Antonio,  Tex.,  and  contended 
tltat  by  ttie  tearam  of  aald  written  llye-8to<^ 
oontract  its  liability  aa  a  common  carrier 
ceased  upon  the  transportation  of  said  stock 
to  San  Antonio;  end  that  the  injuries  and 
damages  to  said  stoclc  resnlted  while  tbe 
stock  was  in  possession  of  another  cairiw. 
The  case  being  tried  by  the  court  withoat 
the  intervention  of  a  Jury,  Judgment  waa 
rendered  for  appellee  against  appelant 

1.  On  the  11th  day  of  May,  1888,  appellant 
and  appellee  entered  into  the  following  con- 
tract of  shipment  of  the  stock  in  contro- 
versy: 

"The  San  Antonio  &  Aransas  Pass  SaU- 
way  Company.  Rules  and  Regulations  for 
the  Transportation  of  Live  Stoc^  No  sta- 
tion master  of  this  company  has  any  power 
or  authority  to  bind  this  company  in  regard 
to  shipment  of  live  stock  except  by  written 
contract.  In  the  following  form.  Neither 
has  sudi  station  master  power  or  authority 
to  agree  to  furnish  cars  to  be  loaded  with 
live  stock  at  any  particular  time,  or  to  agree 
to  furnisli,  under  any  circumstances,  any 
particular  class  or  Idnd  of  cars.  Live  stock 
will  be  taken  in  less  than  car  load  lots  be- 
tween points  within  the  state  of  Texas  at 
the  rate  of  one-half  of  1  cent  per  100  pounds, 
actual  weight,  per  mile;  the  rate  In  no  in- 
stance to  be  less  than  30  cents  per  100 
pounds.  Between  other  points  the  rates  on 
less  than  car  load  shipments  will  be  sub- 
ject to  the  charge  toe  estimated  ^weights,  as 
provided  by  Joint  Texaa  classification  In  its 
application  to  interstate  business.  The  San 
Antonio  &  Aransas  Railway  Company  will 
not  assume  any  liability  over  the  actual 
value,  and  in  no  case  exceeding  $100  per 
head  on  horses  and  valuable  stock,  except 
by  special  agreement.  For  the  purpose  of 
taldng  care  of  stodc,  the  owner  or  men  in 
cliarge,  in  proportion  to  the  number  of  cars, 
as  indorsed  hereon,  wlU  be  passed  cm  the 
train  with  it,  and  all  persons  thus  passed 
are  at  their  own  risk  of  any  personal  injiuy 
whatever,  and  will  agree  to  sign  release  to 
that  effect.  Indorsed  on  the  contract 

"Live-Stock  Contract:  BeevUle  Station, 
May  11th,  18SS.  This  agreement,  made  be- 
tween  the  San  Antonio  &  Aransas  Pass  Rail- 
way Company,  of  the  first  part,  and  H.  H. 
Swank,  of  the  second  part,  wltuesseth  that 
whereas,  the  San  Antonio  and  Aransas  Pass 
Railway  Company  transports  live  stuck  as 
per  above  rules  and  rogulatious,  all  of  whicH 
are  hereby  made  a  part  of  iiils  contract  by 
mutual  agreement  between  the  parties  here- 
to: Now,  therefore,  for  the  considerations 
and  mutual  covenants  and  conditions  her^n 
contained,  the  said  first  party  will  transport 
for  the  said  second  party  the  live  stock  de- 
scribed   below,    and    the   parties    In    charjie 

thereof,  as  herein  provided,  viz.  cur 

loads  of  horees.  said  to  contain  head 

of  such  stock  from   the  station   where  this 


oontract  is  executed  to  Junction  City,  Ivan- 
sas,  station,  the  end  of  the  line  ot  road  op- 
erated by  the  party  of  the  first  part  on  the 
route  over  which  such  stock  are  waybiUed, 
there  to  be  transferred  to  ths  railway  com- 
pany over  wliich  said  live  stock  are  way- 
billed  for  further  tranqiortation  by  said 
railway  company,  the  said  stock  being  way- 
billed  through,  and  consigned  to  H.  H. 
Swank  at  Junction  City  station;  and  the 
party  of  the  first  part  covenants  and  agrees 
that  the  freight  charge  from  point  of  ship- 
ment to  final  destination  sliall  be  only  the 

sum  of dollars  p&c  car  load,  the  same 

being  a  throo^  rate,  lower  than  the  local 
rates  which  might  be  lawfully  (diarged  by 
party  at  ttie  first  part,  and  for  and  in  con- 
sideration of  which  through  rate  and  the 
guaranty  thereof  by  the  party  oi  the  first 
part,  the  party  of  the  second  part  hereby 
covenants  and  agrees  as  follows: 

"First  That  he  does  hereby  release  said 
first  party  from  any  and  all  liability  for  de- 
lay in  shipping  said  stock  after  delivery 
thereof  to  its  agent  and  from  any  dday  in 
receiving  same  after  being  tendered  to  its 
agent 

"Second.  That  he  does  accept  for  the 
transportation  of  said  stock  the  cara  tend- 
ered him  by  party  of  the  first  part,  and 
agrees  tliat  they  are  in  all  things  satisfac- 
tory to  tiim;  and  he  hereby  assumes  all 
risk  of  injury  which  the  animals,  or  either 
of  tiiem,  may  receive  in  consequence  of  any 
of  them  being  wild,  unruly,  or  weak,  or  of 
their  maiming  eadi  other  or  themselves,  or 
In  consequence  of  beat  or  suffocation  or 
other  ill  effects  of  bdng  crowded  in  the 
cars,  or  on  account  of  being  injured  by  the 
burning  of  hay,  straw,  .or  other  material 
used  by  the  person  or  persons  in  tjiarge  of 
said  stock  for  feeding  or  tteddlng  said  stock 
or  otherwise,  and  aU  risk  of  escape  or  rob- 
boy  of  said  stock,  or  of  loss  or  damage 
from  any  other  cause  Mr  thing  not  resulting 
from  the  negligence  of  the  agents  of  the 
party  of  the  first  part,  said  negligence  not 
to  l)e  assumed,  but  to  be  proved  by  the  party 
of  the  second  part 

"l^rd.  That  the  party  of  the  second  part 
will  load,  imload,  and  reload  said  stock  at 
his  own  risk,  and  feed,  water,  and  attend 
to  the  same  at  his  own  expense  and  risk 
while  it  is  in  the  stoclcyards  of  the  party  of 
the  first  part  awaiting  shipment,  and  while 
on  cai's,  or  at  feeding  or  transfer  points,  or 
where  it  may  be  unloaded  for  any  purpose. 

"Fourth.  That  party  of  the  second  part 
wIU  so«  Uiat  said  stock  are  securely  placed 
in  the  cars  furnished,  and  that  the  cars  are 
safely  and  properly  fastened,  so  as  to  pre- 
vent tlie  escape  of  said  stock  theri>from. 

"Fifth.  That  in  case  the  paitj-  of  the  first 
part  siiaU  fmTilsh  laborers  to  assist  iu  load- 
iuK  and  unloading  said  stock  at  any  point, 
such  laborers  shall  be  subject  to  the  orders 
of  the  person  roprosenUng  the  shipper  Ui 
charge  of  said  stock,  and  shall  be  deeuiixl 
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mafiajtn  <a.  the  party  of  tiie  second  luirt 
Willie  80  asslstliig. 

"Sixth.  That  In  case  the  party  of  the  first 
jwrt  should  for  any  reason  undertake  to 
water  and  feed  said  stock,  it  shall  not  be 
liable  for  Insofficient  supplies,  nor  the  im- 
perfect discharge  of  said  undertaking,  it  be- 
ing expressly  understood  that  the  same  is 
not  a  duty  Imposed  upon  it  as  a  carrier  of 
said  stock. 

"Seventh.  And  the  party  of  the  second 
part  farther  agrees  that,  as  a  condition  pre- 
cedoit  to  his  right  to  recover  any  damages 
for  any  loss  or  injury  to  said  stock,  he,  or 
his  agent,  the  person  in  charge  of  sold  stock, 
sliall  give  notice  in  writing  of  his  dalm 
therefor,  and  the  full  amount  of  such  loss  or 
damage,  to  the  station  agent  of  the  party 
of  the  first  part  at  the  statlMi  hereinbefore 
named  as  the  end  of  the  line  of  the  party  of 
the  first  part,  I>efore  said  stock  is  removed 
from  station,  and  b^ore  said  stock  Is 
mingled  with  other  stock,  or  delivered  to 
any  connecting  line  of  railway. 

"Eighth.  It  Is  further  stipulated  and  agreed 
between  the  parties  liereto  tliat,  as  the  live 
stock  mentioned  herein  is  to  be  transported 
over  the  road  or  roads  of  other  railway  com- 
panies, and  In  other  cars  than  those  of  this 
-company,  and  as  the  party  of  the  first  part 
is  only  to  transport  said  stock  to  the  afore- 
said station  named  as  the  end  of  its  line 
on  the  loate  over  wliich  said  stock  is  to  be 
JBhipped,  the  party  of  the  first  part  is  only 
to  be  bound  for  the  transportation  of  said 
stodL  to  said  station;  it  being  imder stood 
and  agreed  by  both  parties  hereto  that  the 
only  purpose  of  making  this  contract  is  that 
the  party  of  the  first  part  shall  transport 
«aid  stock  to  said  station,  and  protect  the 
through  rate  of  freight  named  herein  for  the 
benefit  of  the  party  of  the  second  part;  and 
the  party  of  the  first  part  shall  in  no  man- 
ner be  resixMisible  for  any  loss  or  injuries 
occurring  to  said  stodi  after  the  same  has 
left  the  line  of  the  San  Antonio  &  Aransas 
Pass  Railway  Company,  nor  be  responsible 
for  the  carriage  beyond. 

"Ninth.  It  is  further  expressly  agreed  by 
the  jMtrty  of  the  second  part  that  the  other 
railway  lines  over  wliidi  said  stock  are  way- 
billed  In  order  to  reach  their  destination, 
having  participated  in  mairing  gaid  through 
rate  of  freight  of  which  the  party  of  the  sec- 
ond port  has  the  benefit  hereunder,  when  they 
receive  said  stock  for  transportation  under 
this  contract,  shall,  like  the  party  of  the 
first  part,  not  be  responsible  for  injuries  or 
loss  occurring  beyond  their  respective  lines 
of  road,  and  stuUl  each  be  enUUed  to  the 
same  notice  of  loss  or  damage  occurring  upon 
their  respective  lines  as  is  herein  provided 
for  the  party  of  the  first  part,  to  l)e  given 
to  the  agent  of  each  railway  company  at 
the  station  ending  the  run  of  said  stock 
over  such  road. 

"Tenth.  The  second  party  further  agrees, 
for  the  consideration  aforesaid,  that  in  case 


of  total  loss  of  any  of  said  stock  from  any 
cause  for  which  the  carrier  will  be  liable  to 
pay  for  the  same,  the  actual  cash  value  at  the 
time  and  place  of  shipment,  but  in  no  case 
to  exceed  $100  per  head,  shall  be  taken  and 
deemed  as  fuU  compensation  therefor;  and 
in  case  of  injury  or  partial  loss  the  amount 
of  damage  to  be  recovered  shall  be  in  the 
same  proportion;  and  in  the  event  of  any 
proceedings  In  court  to  recover  damage  upon 
this  shipment,  said  actual  cash  value  at  the 
time  and  place  of  shipment,  and  not  at  the 
place  of  destinatioii,  shall  control  the  cowt 
and  Jury  in  estimating  'Uie  amount  which 
may  be  due  to  the  shipper. 

"Eleventh.  This  contract  does  not  entitle 
the  holder  or  other  parties  to  ride  In  the 
cars  of  any  train  except  the  train  in  which 
his  stock  referred  to  is  drawn  or  taken. 
Neither  does  it  entitie  him  (and  the  party 
of  the  second  part,  named  in  this  contract, 
80  expressly  stipulates,  admits,  and  agrees) 
to  return  passage  from  Junction  City,  Kan- 
sas, unless  this  said  contract  is  presenteil 
within  twenty  days  from  the  date  thereof; 
and  that  no  person  except  the  party  of  the 
second  part,  and  parties  who  accompany 
him  in  charge  of  said  stock  for  the  purpose 
of  assisting  1dm  in  taking  care  of  same,  as 
specified  in  and  upon  said  contract,  and  does 
not  include  women,  infants,  or  other  persons 
unable  to  do  and  perform  the  services  re- 
quired of  parties  In  charge,  as  expressed  on 
this  contract,  shall  be  entitied  to  such  re- 
turn passage  within  the  said  twenty  days; 
the  object,  piurpose,  and  intent  of  the  retiun 
passage  being  to  enable  the  party  of  the  sec- 
ond part  hereto,  or  his  men  In  charge,  as 
expressed  in  contract,  and  no  other  per- 
son, to  return  to  Beeville,  Texas,  thereon, 
at  any  time  within  tw^ity  days  from  date 
hereof,  and  not  thereafter. 

"The  evidence  that  the  said  party  of  the 
second  port,  after  a  full  understanding  there- 
of, assents  to  all  the  conditions  of  the  fore- 
going contract,  is  his  signature  hereto. 

"D.  B.  SafTold, 
"Station  Master  at  Beeville  Station,  San  An- 
tonio &  Arkansas  Pass  Railway  Company. 

"H.  H.  Swank,  Shipper. 
"Witness:   H.  O.  Nash. 
"(Executed  In  dupUcate.)" 

2.  The  line  of  the  San  Antonio  &  Aransas 
Pass  Railway  Company,  on  the  route  from 
Beeville,  Tex.,  to  Junction  City,  Kan.,  ter- 
minated at  San  Antonio,  Tex. 

3.  The  Injnries  and  damage  to  the  stock 
occurred  at  Taylor,  Tex.j  on  the  line  of  the 
International  &  Great  Northern  Railway  Com- 
pany, a  line  of  railway  on  the  route  ftom  Bee- 
ville, Tex.,  to  Junction  City,  Kansas. 

4.  The  amount  of  damages  sostalned  by 
appellant  is  the  sum  of  $1,090. 

The  appellant  contends  that  the  court  erred 
in  permitting  evidence  to  be  introduced,  over 
his  objection,  to  the  effect  that  San  Antonio, 
Tex.,  is  the  terminus  of  the  San  Antonio  & 
Aransas  Pass  Railway,  for  the  reason  that 
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the  contract  of  shipment  names  Jnnctlon 
City,  Kan.,  as  the  station  at  the  end  of  the 
line  of  railway  operated  by  appellee,  and 
that  the  effect  of  such  evidence  -would  be  to 
vary  and  change  the  terms  of  the  written 
contract;  and  that  the  court  erred  in  giving 
sach  effect  to  the  contract  as  would  terminate 
the  liability  of  appellee  at  San  Antonio, 
Tex.,  and  in  not  hcidlng  It  liable  nnd^  the 
contract  for  damages  resulting  on  the  entire 
line  of  route  from  BeeviUe,  Tex.,  to  Junc- 
tion City,  Kan.  These  are  the  main  ques- 
tions in  the  case,  althou^  others  are  sng^ 
gcsted  by  assignments  of  error,  which  we 
will  not  notice,  as  not  necessary  to  a  dispo- 
sition of  the  case. 

The  court  brfow,  to  admitting  evidence 
showing  that  San  Antonio,  Tex.,  was  the 
ternitnuB  of  the  San  Antonio  &  Aransas 
rass  Railway,  evidently  regarded,  from  the 
entire  range  of  an  the  provisions  of  the  con- 
tract of  shipment,  that  the  terminal  point 
of  that  railway  was  uncertain  as  gathered 
fi-om  the  contract,  and  that  in  this  respect 
the  contract  was  ambiguous,  and  that  such 
testimony  was  admissible  as  tending  to  give 
It  certainty.  If  the  ccmtract  In  this  respect 
is  uncertain,  the  evidence  was  admissible; 
and  the  court  properly  construed  the  con- 
tract, as  such  evidence  would  not  have  the 
effect  of  changing  the  terms  of  the  contract, 
but  simply  gives  effect  to  its  terms,  and  ren- 
ders that  certain  whldi  was  otherwise  on- 
certain.  If  there  Is  no  uncertainty  In  the 
contract  In  this  respect,  the  evidence  was 
not  admissible^  and  the  court  erred  to  Its 
construction  of  the  contract  By  reference 
to  the  contract  It  wiU  be  seoi  that  It  pro- 
vides that  the  horses  are  to  be  shipped  ftvm 
Beevllle  station  to  "Junction  City,  Kansas, 
the  end  of  the  line  of  the  road  operated 
by  the  party  of  the  first  part  (the  appellee] 
on  the  route  ov^  which  such  stock  are  way- 
billed,  there  to  be  transferred  to  the  rail- 
way company  over  which  said  live  stock  are 
waybUIed  for  further  transportation  by  said 
raUway  company,  the  stock  being  wayblllcd 
through,  and  consigned  to  H.  H.  Swank  at 
Junction  City  station."  This  is  the  provision 
of  the  coutract  that  appellant  contends  fixes 
Junction  City,  Kan.,  as  the  terminal  point  on 
appellee's  Une  of  road.  The  eighth  and 
ninth  Subdivisions  of  the  contract  of  ship- 
ment are  as  follows:  "Eighth.  It  is  further 
stipulated  and  agreed  between  the  parties 
hereto  that,  as  the  live  stock  mentioned 
hereto  is  to  be  transported  over  the  road  or 
roads  of  other  raUway  companies,  and  to 
other  cars  than  to  those  of  this  company, 
and  as  the  party  of  the  first  part  is  only  to 
transport  said  stoCk  to  the  aforesaid  station 
named  as  the  end  of  its  Une  on  the  roate 
over  which  said  stock  is  to  be  shipped,  the 
party  of  the  first  part  is  only  to  be  bound 
for  the  transportation  of  said  stock  to  said 
station;  it  being  understood  and  agreed  by 
both  parties  hereto  that  the  only  purpose 
of  making  this  contract  is  that  the  party  of 


the  first  part  shall  transport  said  stock  to 
said  station,  and  protect  the  through  rate- 
of  freight  named  herein  for  the  benefit  of 
the  party  of  the  second  part;  and  the  party 
of  the  first  part  shall  to  no  manner  be  re- 
sponsible for  any  loss  or  injuries  occurring  to 
said  stock  after  the  same  has  left  the  line 
of  the  San  Antonio  &  Aransas  Pass  Rail- 
way Company,  nor  to  be  held  responsible 
for  the  carriage  beyond.  Ntoth.  It  Is  fur- 
ther expressly  agreed  by  the  party  of  the  sec- 
ond part  that  the  other  railway  Itoes  over 
which  said  stock  is  waybllled  In  order  to- 
reach  their  destination  having  participated 
to  making  said  through  rate  of  freight,  of 
which  the  party  of  the  second  part  lias  the 
benefit  hereunder,  when  they  receive  said 
stock  for  transportation  under  this  contract, 
shall,  like  the  party  of  the  first  part,  not  be 
responsible  for  injuries  or  loss  occurrinp 
beyond  their  respective  itaes  of  road."  It 
Is  seen  by  these  provisions  of  the  contract 
that  it  is  expressly  agreed  that  the  stock  i» 
to  be  shipped  over  lines  of  road  other  than 
that  owned  or  controlled  by  appellee,  and 
that  appellee  eball  in  no  manner  be  respon- 
sible for  any  loss  or  tojuries  occurring  to  salct 
stodc  after  the  same  has  left  the  line  of  the- 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany, nor  responsible  for  carriage  beyond. 
It  is  not  questioned  but  that  Jimction  City, 
Kan.,  was  the  final  destination  of  the  stock 
shipped.  It  is  evident  from  the  two  provi- 
sions of  the  contract  last  quoted  that  tbe 
stock,  to  order  to  reach  their  final  destina- 
tion, would  have  to  pass  over  roads  ottier 
than  those  owned  or  controlled  by  appellee. 
If  such  was  not  the  case,  why  these  pro- 
visions of  the  contract  that  In  effect  so  pro- 
vide? If  tlie  stock  was  to  be  carried  throu^ 
on  ttie  line  of  road  owned  or  controlled  by 
appellee,  then  these  provisions  of  the  contract 
are  out  of  place,  and  express  a  fact  that 
l8  not  tme,  and  provide  for  a  contingency 
that  In  no  possible  event  could,  in  the  nature 
of  thtogs,  occur.  We  cannot  assume  that 
the  parties  to  this  contnict  tatended  thnt 
these  provisions  should  not  be  given  a  mean- 
ing as  well  as  other  parts  of  the  contract; 
and  it  la  oar  duty,  to  construing  the  con- 
tract, to  view  It  as  a  whole,  and  give  It 
such  meaning  as  will  best  effectuate  the 
intention  of  the  parties  to  the  Instnunent. 
That  provision  of  the  contract  stating  that 
Junction  City,  Kan.,  is  the  end  of  the  Une  of 
road  operated  by  appeUee  is  evidently  tocon- 
sistent  with  those  provisions  of  the  contract 
stating  that  the  stock  must  go  over  oth- 
«  Unes  of  road  in  order  to  reach  their 
destination,— that  is,  Junction  City.  This  in- 
consistency does  not  i>rodnce  such  an  uncer- 
tainty as  would  render  the  contract  void, 
but  we  think  effect  can  be  given  to  all  of 
Its  provisions,  and  it  can  be  explatoed  upon 
the  hypothesis  that  Junction  City  was  sim- 
ply named  to  the  contract  of  throuj^  ship- 
ment as  the  place  of  final  destination  of  Oie 
sto<^,  and  that  appeUee  should  not  be  re- 
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sponsible  for  damages  resultiiig  beyond  the 
tei-mluua  of  its  own  line,  whlcb  is  shown 
by  the  evidence  to  be  San  Antonio,  Tex. 
We  find  no  error  in  the  record,  and  afflrm 
the  judgment  of  the  court  below. 


KIOLBASSA  T.  BALET. 

<Coart  of  GtH  Appeals  of  Texas.     Oct.  19, 
1882.) 

EXSCDTOKS  AND  ADMINIBTRATOBS — ^AlXOWANOB  OW 
ClArMS— UOBTSAOS  OS  HonisTBAn— JvDOVSira 
— PKIORITT—  ObDBB  CUk^SSIFTINS  Claum  —  B^ 

»ECT— Statute  op  Lihitatio278. 

1.  Rev.  St.  1879,  art.  2037,  classifiea  se- 
■enred  claims  against  an  estate  as  claims  of  the 
third  dasB,  so  far  as  th^  can  be  paid  out  of  the 
proc-eeda  of  the  pnHI'ei'ty  subject  to  such  lien; 
and  proridea  that  when  moie  than  one  mort- 

See  or  lien  shall  exist  on  the  same  property 
e  oldest  shall  be  first  paid,  but  no  preference 
•hall  be  given  to  such  claim  farther  than  re- 
gards the  property  subject  to  such  mortgage  or 
other  lien.  Held,  that  a  mortgage  on  decedent's 
homestead,  ordered  by  the  probate  court  to  be 
paid  as  a  fourth-class  claim,  should  be  paid  out 
of  the  proceeds  of  such  homestead  in  praferenoe 
to  a  prior  judgment  against  decedent,  ordered 
paid  as  a  tiiird-olass  claim. 

2.  Since,  under  such  statute,  a  claim 
against  an  estate  may  be  a  claim  of  the  third 
class  as  to  a  portion  of  the  property,  because 
secured  by  a  lien  thereon,  and  of  the  fourth 
-class  as  to  the  remainder  of  the  estate,  in  or- 
deraag  such  judgment  to  be  paid  as  a  tiiird- 
class  claim  the  probate  court  ud  not  declare  it 
to  be  a  lien  on  the  homestead,  hot  that,  if  there 
was  any  of  decedent's  estate  to  which  such 
Judgment  lien  would  attadh  under  the  law,  then, 
as  to  such  property,  the  jodgmeot  would  be  a 
third-class  dalm. 

3.  In  the  absence  of  a  showing  that  the 
homestead  was  subject  to  a  forced  sale  at  the 
time  or  before  such  mortgage  was  executed,  It 
^oea  not  apiiear  that  the  former  is  a  third-daas 
claim  and  tbe  latter  a  fourthn-Iass  claim. 

4.  A  mortgage  given  on  the  homestead  by 
an  unmarried  earriyinK  spouse  Is  valid. 

6.  Where  an  adnmiistrator  of  an  estate  is 
not  appointed  until  more  than  2>4  years  after 
the  death  of  his  intestate,  a  claim  consisting  of 
M  note  and  mortgaKe,  filed  against  the  estate  4 
Tears  and  8  mouths  after  its  maturity,  is  not 
barred  by  the  statute  of  limitations,  since  by 
Ber.  St.  art.  3218,  the  statute  of  limitations 
wns  suspended  for  one  year  after  intestate's 
death. 

.Vppeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Claims  by  James  Haley  and  Benjamin  KIoI- 
bassa  against  the  estate  of  Thomiis  Martin, 
deceased.  From  a  judgment  ordering  the 
funds  In  the  hands  of  J.  F.  MuUaly,  admin- 
istrator, to  be  paid  in  satisfaction  of  Haley's 
dalm,  Klolbassa  appeals.     Affirmed. 

Wurzbach  &  Goeth.  for  appellant.  JTamea 
Raley,  for  appellee. 

KBT,  3.  The  statement  of  facts  In  the  roo- 
ord  in  this  case  disdoBes  the  nature  of  tke 
litigation,  which  statefflent  is  trn  follows: 
"The  estate  of  Thomas  Mnrtiu,  who  died  in 
May,  1888,  unmarried,  was  admiulstercd  up- 
on In  the  probate  court  of  Bex.-\r  county, 
Texas,  and  J.  F.  MnUaly  was  duly  appointed 
as  administrator  on  January  23,  1880.     The 


only  property  of  Thomas  Maixin  was  his 
homestead,  on  which  he  Ured  at  the  time  of 
bis  death  and  prerlons  thereto,  ^vith  his 
children,  one  of  whom  was  .i  minor,  but  with- 
out a  wife,  who  had  dleil  long  b>rore.  This 
homestead  wajs  sold  in  course  of  administm- 
tlom,  and  a  balance  of  $171.15  shown  to  be 
left  in  the  hands  of  the  admlutstmtor  for  dis- 
tribution to  the  creditors.  Two  claims  wci-e 
presented  against  the  estate,  and  allowed  by 
the  administrator,  and  approved  by  the  court, 
and,  as  the  estate  was  not  suiBcient  to  pay 
off  both  these  claims,  nence  arose  this  contm- 
tion  between  the  two  claimants.  One  of  the 
dalms— that  preaented  by  James  ICalcy,  the 
appellee— was  a  promtssoiy  note  given  by 
Thomas  Alnrtln,  the  deceased,  on  May  15, 
1881,  payable  six  moBths  after  date,  and  se- 
cured by  a  deed  of  trust  on  the  homestead, 
<m  which  Thomas  Martin,  deceased,  resided 
at  this  time  with  his  minor  child  and  other 
children,  but' without  a  wife.  On  Februaiy 
15,  1889,  this  claim  was  presented  and  al- 
lowed by  the  admintstrator  fbr  the  full 
amount  of  $303.  This  claim  was  examined 
and  ^proved  as  a  fourth-olass  claim  by  the 
probate  Judge  on  March  19,  1889,  and  or- 
dered to  be  paid  In  due  course  of  admin- 
istration as  a  fourth-daas  claim.  The  other 
claLm— that  presented  by  Ben.  Klolbaasa,  ap- 
pellant—was a  judgment  recovered  by  Ben. 
Ktolbassa  in  the  Justice  court  against  Thom- 
as Martin  «■  March  13, 1883,  on  whlcb  judg- 
vaetkt  ex80uti«m  Issued  <«  A^  17,  1883,  and 
not  thereafter;  and  the  Judgment,  not  being 
satisfied,  was  then  duly  recorded,  so  as  to 
preserve  a  valid  lloi  against  any  property 
that  Thomas  Martin  vai&t.t  have  subjeet  to 
execution.  This  claim  was  presented  and  al- 
lowed by  the  administrator  for  tbe  full 
amount  of  9157.86  on  Jnly  8, 1889.  And  this 
claim  was  further  examined  and  approved 
by  the  county  judge  for  the  full  amount  as  a 
just  and  true  elalm,  and  ordered  to  be  paid 
in  due  oouna  ot  administration  as  a  claim 
of  the  third  class.  The  administrator  ad- 
vertised for  final  settionent  at  a  subsequHit 
tenn  of  the  county  court,  held  on  Monday, 
January  19, 1891,  and  Ben.  Klolbasaa,  the  ap- 
pellant, holding  a  third-class  claim  against 
tbe  estate,  made  applicatioo,  asking  that  the 
administrator  pay  over  all  the  sum  that  may 
be  in  his  hands,  less  oosts  of  this  court  and 
administration,  to  satisfy  this  claim,  being  a 
third-class  claim,  and  therefMe  having  a  pre- 
ferred light  to  other  claims  against  this  es- 
tate. And  also  James  Raley,  the  appellee, 
presented  bis  fourthrclass  dalm,  with  deed 
of  trust  securing  it,  acddng  an  order  of  dis- 
tribution, and  that  his  claim  might  be  paid. 
At  the  same  time  J.  F.  Mullaly,  the  adminis- 
trator, came  in  and  filed  his  report  for  final 
settlement,  asking  for  its  approval  and  an  or- 
der of  distribution.  At  this  hearing  the  coun- 
ty court  ordered  the  funds  in  the  hands  of 
tite  admtnlsttator  to  be  paid  in.  satisfaction 
of  James  Baley'a,  the  appellee's,  claim,  to 
which  ruling  the  creditor,  Ben.  Kiolbaisaa, 
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excepted,  and  gave  due  notice  of  appeal" 
We  adopt  the  above  as  cmicluBionB  of  facts. 
Hie  district  oonrt  sustained  the  action  of  the 
county  court,  and  rendered  a  similar  judg- 
ment, from  which  this  appeal  Is  prosecuted. 

The  assignments  of  error  are  as  follows: 
"(1)  The  court  erred  in  holding  that  the  order 
of  the  county  court  ordering  Klolbassa's 
claim  to  be  paid  In  due  course  of  adminis- 
tration as  a  third-class  dalm  was  not  final 
and  conduslTe,  but  that  the  claim  can  be 
reopened  and  reolasslfled  at  a  subsequent 
term  of  the  court  (2)  The  oonrt  erred  in 
holding  that  the  claim  of  James  Baley  was  a 
secured  dalm,  and  should  be  paid  out  of  the 
proceeds  of  the  sale  of  the  property  belong- 
ing to  the  estate;  becanse  the  facts  Bhov 
that  this  was  the  only  property  belonging  to 
the  estate,  that  the  funds  in  the  hands  of  tiie 
administrator  were  not  sufficient  to  pay  both 
Klolbassa's  and  Raley's  claims,  ,and  that  the 
Klolbassa  claim  was  the  only  claim  dnssed 
aa  a  secured  claim,  or  as  a  lien  on  the  prop- 
erty of  decedent  (8)  The  court  erred  in  hold- 
lug  that  the  claim  of  James  Baley  should 
have  priority  of  payment  over  the  claim  of 
Ben.  Klolbassa;  because  the  facts  show  that 
KloIbasBa's  claim  Is  a  third-class  dalm,  and 
Raley's  dalm  Is  a  fourth-class  dalm.  (4) 
The  court  erred  In  holding  that  the  deed 
of  trust  glyen  to  secure  Haley's  note  was 
a  good  and  valid  mortgage  on  the  prop- 
erty of  decedent,  Thomas  Martin— First, 
because  the  facts  show  that  the  only  prop- 
erty bdonglng  to  decedent  was  his  home- 
stead, on  whldi  he  lived  with  a  minor  dilld 
:it  the  time  the  deed  of  trust  was  given; 
second,  because  the  facts  show  that  at  the 
time  the  dalm  on  the  note  was  allowed  by 
the  administrator  and  approved  by  the  pro- 
bate court,  the  note  was  barred  by  the  stat- 
ute of  llmltatlona" 

So  mndi  of  our  statute*  classifying  dalms 
against  estates  of  decedoits  as  has  applica- 
tion to  tills  questloa  reads  as  follows:  "Art 
20S7.  The  dalms  against  an  estate  shall  be 
classed  and  hare  priority  of  payment  as  fol- 
lows: *  *  *  (3)  Claims  secured  by  mort- 
gage or  other  liens,  so  far  as  the  same  can 
be  paid  out  of  the  proceeds  of  the  property 
subject  to  such  mortgage  or  other  lien;  and 
when  more  than  one  mortgage  or  lien  shall 
exist  upon  the  same  property  the  oldest  shall 
be  first  paid;  but  no  preference  shall  be 
given  to  such  dalm  secured  by  mortgage  or 
lien  further  than  regards  the  property  sub- 
ject to  such  mortgage  or  other  lien."  -  Undw 
this  statute  a  claim  against  an  estate  may 
be  a  dalm  of  the  third  class  as  to  a  portion 
of  the  property,  because  secured  tfj  a  lien 
thereon,  and  of  the  fourth  class  as  to  the  re- 
mainder of  the  estate  And  If  It  be  true 
(which  we  do  not  dedde)  that  an  order  or 
judgment  of  a  itrobate  court  declaring  that 
a  claim  is  secured  by  a  lien  on  certain  prop- 
erty,  and  is  dierefore  a  third-class  dalm 
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against  the  estate  as  to  said  property,  Is  a 
final  judgment,  and  binding  upon  the  ownprs 
of  other  claims  against  the  estate,  unless  set 
aside  or  appealed  from,  still  we  do  not  think 
that  appellant's  dalm  comes  within  that  cate- 
gory. Hla  dalm  was  a  judgment  recorded 
in  Bexar  county,  so  as  to  create  and  pre- 
serve a  lloi  on  any  real  estate  Thomas  Mar- 
tin owned  in  said  county  subject  to  forced 
sale.  The  probate  court  approved  it  and  or- 
dered it  paid  in  due  oouise  of  administration 
as  a  third-class  dalm,  but  did  not  adjudge 
it  to  be  a  Uen  on  Martin's  homestead,  or  oa 
any  other  property.  We  think  that  In  order- 
ing It  to  be  paid  as  a  third-class  claim  the 
county  court  never  intended  to  declare  this 
dalm  to  be  a  lloi  on  Martin's  homestead. 
It  should  not  be  construed  to  mean  more 
than  this:  That,  If  there  was  any  of  Martin's 
estate  to  whldi  appdlant's  judgment  lieu 
would  under  the  law  attadi,  then,  as  to  such 
property,  this  dalm  should  have  priority.  We 
condude  that  the  first  asdgnment  of  error 
is  not  wdl  taken.  Bastham  v.  Sallls,  60  Tex. 
576;  Investment  Oo.  v.  Jackman,  77  Tex. 
622, 14  S.  W.  Rep.  805. 

The  second  assignment  Involves  substantial- 
ly the  same  question  that  the  first  does,  and 
need  not  be  further  cmisidered. 

The  third  assignment  alleging  that  the 
court  err^  In  acoordlnf  appdlee's  dalm-  pri- 
ority over  appellant's,  because  the  facte  show 
that  appellant's  is  a  third  and  appdlee's  a 
fourth  class  claim,  is  not  sustained  by  the 
facta  To  have  warranted  the  court  bdow 
In  classifying  his  claim  as  one  of  the  third 
dass  as  to  the  fund  In  controversy,  he  should 
have  shown  that  the  land  the  sale  of  whldi 
produced  toe  fund  was  subject  to  forced  sale, 
and  therefore  to  his  judgment  lien  at  the 
time  sold  judgmoit  was  recorded,  or  at  any 
rate  at  the  time  Martin  executed  the  trust 
deed  to  secure  appellee's  debt  Appdlant 
failed  to  make  such  showing,  and  this  a»- 
stgnment  of  error  is  not  wdl  takoL 

As  to  the  fourth  assignment  of  error,  it  is 
settled  that  an  unmarried  surviving  spouse 
oan  mortgage  the  homestead,  and  that  the 
courte  can  enforce  sudi  mortgage.  As  to  th& 
first  of  these  propositions,  see  LAcy  v.  Rol- 
Una,  74  Tex.  566,  12  S.  W.  Rep.  314;  Smith 
T.  Von  Hutton,  76  Tex.  626,  13  S.  W.  Rep. 
18.  As  to  the  second  proposition,  see  Raria 
T.  Richards,  78  Tex.  80,  14  S.  W.  Rep.  257. 

As  to  appellant's  proposition  based  on  th» 
assumption  that  the  land  sold  was  communi- 
ty property,  and  that  the  purchaser  acquired 
only  a  half  interest  therein,  it  Is  enough 
to  say  that  the  purdiaser  paid  his  mon^  for 
Martin's  interest  in  the  land,  and  whether 
he  got  title  to  only  one-half;  all,  or  none  Is 
wholly  Immaterial  in  tbia  case.  Nor  is  toer» 
any  merit  In  the  contention  that  appellee's 
claim  was  barred  by  the  statute  of  limita- 
tions when  presented  for  aDowanoe.  Th^ 
statute  of  limitations  was  suspended  for 
one  year  after  Martin's  death,  and  th» 
dalm     was     presented     just     four     years 
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and  three  monOa  after  its  matoiltjr.  Ber. 
St  art  3218.  None  of  the  asalgnmentB  of 
error  are  weU  taken,  and  the  judgment  of  the 
diatriot  conrt  la  affirmed. 


TATE  et  aL  t.  KKAMTCR  et  aL 

(Oonrt  of  CiTU  Appeals  of  Tezaa.     Nor.  2, 
1892.) 

yBin>OB  ASS  FOBOHASEH  —  IlTirOOBNT  PCB0RA8BB 
— WBAT  CoNBTITUTBS  —  AOBEBMBHT  TO  ACCBFT 
QtriTCLAiif— Tbbspam  to  Tbt  TiTUt— JUDOMSaT 
VOK  UXPAIB  FUBCHASB  MOSBT. 

i.  Where  a  person  porchaaes  land  froita  the 
holder  of  the  legal  title  for  a  grossly  Inadequate 
consideration,  without  actual  notice  of  the  eq- 
oitiea  of  the  true  ownors,  and  agreea  to  accept 
a  qnltclaim  deed  from  his  vendor,  he  Is  not  an 
innocent  purchaser,  and  will  not  be  protected, 
because  ms  deed,  which  both  he  and  his  ^ntor 
beUeved  at  the  time  was  in  effect  a  quitclaim, 
waa  in  fact  in  form  a  conTeyanoa  with  special 
warranty. 

2.  Where,  in  trespass  to  try  title  by  the 
trne  owners  against  such  parchaser  and  his 
granteeo,  it  appears  that  such  purcbaso:  holds 
the  note*  of  his  grantees,  who  were  innocent 
purchasers,  for  the  greater  part  of  the  price, 
plaintiffs  are  entitled  to  judgment  against  such 
Kranteea  for  such  unpaid  price. 

Error  from  district  court,  Gillespie  county; 
A.  W.  Monrsond,  Judge. 

Action  of  trespass  to  try  title  tqr  Bobert 
Tate  and  others  against  Oscar  Kramer  and 
otiiers.  There  was  a  Judgment  for  defend- 
ants, and  plaintiffs  bring  error.   KeTeraed. 

Brown  &  Dunn,  for  plaintiffs  in  error. 
Ledcy  &  Pyle^  for  defendants  in  error. 

COIiLARD,  3.  The  statement  of  the  na- 
ture and  resntt  of  the  suit  made  by  plaintiffs 
in  error  is  correct,  and  Is  accepted  by  the  de- 
fendants in  error.  It  Is  aa  follows:  "This 
suit,  in  form  of  an  action  of  trespass  to  try 
title  to  about  1,700  acres  of  land  In  Gillespie 
comity,  Texas,  was  brou^t  in  the  district 
court  of  said  county  February  10,  1887,  by 
plaintiffs  in  error  against  Kramer  and  Hardt, 
defendants  In  error.  February  24,  1887,  de- 
fendants answered  by  general  demurrer,  gen- 
eral denial,  and  plea  of  not  guilty.  Septem- 
ber  23,  1887,  the  conrt  granted  leave  to  de- 
fendants to  make  their  warrantor,  J.  L 
Kedy,  party  defendant  February  21,  1888, 
said  Neely  appeared,  and  filed  an  answer, 
making  blmself  party  defendant,  and  setting 
np,  in  substance,  that  at  the  time  he  sold 
the  land  In  controversy  to  his  codefendants, 
Kramer  and  Hardt,  to  wit,  on  June  19, 1888, 
tie  waa  possessed  of  the  legal  titie  to  it, 
which  he  had  acquired  without  any  notice  of 
the  claim  or  rights  of  plaintiffs,  and  for  a 
TalaaUe  consideration;  that  he  sold  said 
lands  to  defendants  Kramer  and  Hardt  for 
a  Talnable  consideration,  and  that  at  no  time 
Itr'iv  to  the  filing  of  this  suit  did  he  or  th^ 
hay*  any  notice  of  the  claims  or  rl^^ts  of 
plaintiffs,  etc.  FetHnaiy  27,  1888,  plaintiffs 
filed  their  supplemental  petition,  in  which 
tbey  denied  the  allegations  made  by  Neely, 


and  averred  that  he  sold  said  land  to  his  co- 
defendants  on  a  credit,  and  had  not  re* 
celved  payment  of  the  price  or  purchase 
mon^  therefor,  to  wit,  the  sum  of  $3,800, 
agreed  upon  by  the  defendants;  that  said 
sum  of  $3,800  Is  still  due  to  said  defendant 
(Neely)  from  his  codefendants  for  said  land; 
that  defendants,  at  the  time  of  their  pur- 
chase, had  notice  tliat  snid  land  was  held  tu 
trust  by  Mary  A  Tate  for  plaintiffs,  who 
were  the  owners  thtieof,  and  they  prayed 
aa  in  their  original  petition;  'and,  further, 
in  case  th^  may  not  be  entitied  to  recover 
said  land,  then  that  they  have  judgment 
against  said  defendants  for  the  unpaid  pur- 
chase money,  and  interest  thereon;  also  that 
they  have  sudi  other  and  further  relief  as 
their  caae  may  require.'  On  the  28th  of 
February,  1888,  the  case  was  tried  by  the 
court,  a  jury  being  waived,  and  judgment 
was  rendered  that  plaintiffs  take  nothing  of 
defendants,  etc.  This  judgment  was  duly  ex- 
cepted to,  and  notice  of  appeal  given  by 
plaintiffs,  and  ten  days  were  allowed  within 
which,  after  adjournment,  to  make  and  file 
statement  of  facts.  Findings  of  facta  and 
concluaionB  of  law  were  filed  by  the  court 
and  a  statement  of  facta  was  approved  and 
lUed  on  the  8th  of  March,  1888." 

The  plaintiffs  have  brought  the  case  into 
tills  court  for  revision  by  writ  of  error,  and 
assigned  errors  as  follows:       * 

The  second  assignment  of  error:  "The 
court  erred  In  the  conduslons  of  law  and 
fact  found,  and  especially  (1)  in  finding  as 
a  fact  (section  S)  that  Mrs.  M.  A  Tate  con- 
veyed to  J.  L  Neely  the  land  in  controversy, 
when  all  the  evidence  relating  thereto,  given 
by  said  Tate  and  defendant  Neely,  with 
Neely's  letters,  and  conclusions  of  the  court 
In  section  10,  show  that  both  said  parties 
fuUy  Intended  and  understood  the  deed  to  be 
only  a  quitclaim  of  whatever  right  she  might 
have  to  the  land,  and  not  a  conveyance  of 
the  land,  said  land  being  worth,  as  shown, 
$3,660,  and  the  price  paid  by  J.  L  Neely  to 
Mrs.  M.  A  Tate  behig  only  $100.  (2)  In  find- 
ing as  facta  (section  6  et  seq.)  that  defend- 
ant Neely  conveyed  to  the  other  defendants 
by  warranty  deeds  the  land  sued  for,  and 
thereby  vested  in  said  codefendanta  the  le- 
gal titie  to  said  land,  when,  aa  the  evidence 
shows,  said  Neely  only  made  a  conditional 
contract  to  sell  the  land  to  his  codefendants, 
and  that  codefendants  had  paid  only  a  small 
fractt<ni  of  the  agreed  purchase  price  for 
the  land,  and  were  wliolly  In  d^ault  as  to 
the  entire  balance,  thereby  renouncing  claim 
or  titie  to  the  land.  (3)  In  finding  as  law 
(sections  2  and  3,  conclusions  of  law)  that  the 
deed  from  Mrs.  M.  A  Tate  to  defendant  J. 
L  Neely  vested  in  said  Neely  the  titie  to  the 
entire  tract  of  land  sued  for,  'and  the  de- 
fendants Kramer  and  Hardt  could  not  b* 
affected  by  understandings,  etc.,  between 
said  Tate  and  Nedy,'  since  it  was  shown  by 
all  the  evidence  rdating  thereto,  vis.  the  evi- 
dence of  said  Neely  and  Tate,  and  the  con> 
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tracts  of  sale  by  said  Neelr  to  his  codefend- 
onts,  that  defendant  Neely  bought  only  such 
claim  as  Mrs.  M.  A.  Tate  ml^t  have,  paid 
only  $100  therefor,  when  the  market  value 
of  the  land  was  $3,860  at  least,  and  that  de- 
fendants Kramer  and  Hardt  had  paid  only 
$ri30  of  said  market  value,  made  default  as 
to  the  balance,  and  forfeited  or  relinquished 
all  dalm  to  the  land." 

The  third  assignment  at  error:  "The  Judg- 
ment rendered  In  this  cause  is  erroneous, 
contrary  to  the  law  and  the  evidence  ad- 
duced, In  that  it  is  for  the  defendants  when 
tt  should  have  been  for  the  i^aintlffs  for  at 
least  seven-eighths  of  its  value,  as  prayed 
for  in  plaintiffs'  first  supplemental  petition, 
as  ia  shown  by  aU  the  evidence  adduced  on 
the  trial,  and  e^eclally  by  the  evidence  and 
'Cooclosions  of  fact  hereinbefore  specified." 

The  court's  findings  of  facts  and  contu- 
sions of  law  are  as  foUows: 

Findings  of  Facts:  "(1)  In  1873,  plalnUfTs 
and  their  mother,  Mrs.  M.  A.  Tate,  were  the 
heirs  of  Waddy  Tate,  Jr.,  and  each  entitled 
to  an  equal  share  of  his  estate.  (2)  In  a 
suit  had  between  plaintifts  herein  and  Mrs. 
M.  A.  Tate,  as  heirs  of  Waddy  Tate,  Jr.,  who 
was  one  ol  the  heirs  of  Waddy  Tate,  Sr., 
and  tlie  other  heirs  of  said  Waddy  Tate,  Sr., 
J.  C5.  Brown  was  appointed  receiver,  and  or- 
dered to  sell  the  property  belonging  to  the 
estate  of  Waddy  Tate,  Sr.  for  partition.  (3) 
At  this  sale,  had  in  1874,  the  premises  In 
i-ontroversy  were  bid  in  by  the  attorney  of 
M.  A.  Tate  and  her  children,  the  plalntlfFs 
herein,  and  the  purchase  money  for  same 
cfinrifed  against  their  Joint  Interest  in  the 
estate  of  Waddy  Tate,  Sr.  (4)  By  dlreeUon 
of  tl»e  attorney  for  plaintiffs  and  Mrs.  M.  A. 
Tate  a  deed  for  these  premiaee  was  executed 
by  said  receiver,  J.  G.  Brown,  to  Mrs.  M.  A. 
Tate  alone,  which  deed  was  recorded  in 
Oillesple  county,  December  22,  1875.  (j>)  On 
November  26,  1884,  Mrs.  M.  A.  Tate  con- 
veyed the  premises  conveyed  to  her  by  said 
Brown  to  defendant  J.  L  Neely,  by  deed 
with  special  warranty  of  persons  claiming 
by,  through,  or  under  her,  which  deed  was 
recorded  In  Gillespie  county  on  April  23, 
1885.  (0)  On  June  19,  1886,  defendant  J.  L 
Neely  conveyed  by  general  warranty  deeds, 
retaining,  however,  vendor's  lien,  to  defend- 
ant Oscar  Kramer,  640  acres  of  the  prem- 
ises conveyed  to  him  by  Mrs.  M.  A.  Tate, 
and  to  Herman  Eardt  the  balance  of  said 
premises.  (7)  On  February  10,  1887,  plain- 
tiffs filed  this  suit  (8)  In  1878  the  land  was 
sold  for  taxes,  and  taxes  have  ever  since 
been  paid  by  purchaser  at  tax  sale,  and 
after  he  conveyed  his  claim  to  defend- 
ant Neely  taxes  were  paid  by  said  Nee- 
ly. (9)  Defendant  J.  L  Neely  paid  to  Mrs. 
M.  A.  Tate  the  consideration  expressed  in 
ber  deed  to  him,  and  had  at  the  time  no 
actual  notice  oif  any  dalm  on  part  of  plain- 
tiffs. aO)  Mrs.  M.  A.  Tate  Intended  the 
iveyance  to  J.  L  Neely  as  a  quitclaim,  and 
endant  J.  L  Neely  agreed  to  receive  a 


quitdaiiB.  (11)  I>cfeadantB  Kramer  and 
Hardt  {taid  to  Nedy  so  much  of  the  purdiaae 
nwney  as  shown  by  their  deeds,  and  exe- 
cuted negotiable  notes  for  remainder  ■* 
shown  by  said  deeds." 

Oonduslons  of  Liaw:  "(1)  Mrs.  M.  A.  Tata 
was  Invested  by  the  deed  from  J.  O.  Brown 
to  herself  wltli  the  legal  title  to  the  land, 
unvalued,  in  this  litigation,  hoMlng  same^ 
however,  as  an  undivided  seven-eighths  of 
same,  in  trust  for  plaintiffs  herein,  who  were 
the  equitable  owners  of  said  seven-eighths,  in- 
terest (2)  The  defendants  Oscar  Kramer 
and  Herman  Hardt,  having  purdiased  said 
land  from  J.  I.  Neely  for  a  valuable  consider- 
ation, without  notice,  actual  or  constructive, 
of  plaintiffs'  equitable  claim  to  same,  and 
acquired  from  said  Neely  the  legal  title  to 
same,  are  entitled  to  Judgment  quieting  their 
title  and  possession  of  same.  (3)  The  con- 
veyance by  Mrs.  M.  A.  Tate  to  J.  I.  Neely 
being  on  its  face  a  deed  to  the  land,  and  not 
a  quitclaim  to  grantor's  interest  therdn,  it 
passed  the  legal  title  vested  In  M.  A.  Tate  to 
same;  and  defendants  Kramer  and  Hardt 
could  not  lie  affected  by  any  private  under- 
standing between  Mrs.  M.  A.  Tate  and  J.  L. 
Neely  as  to  the  effect  of  said  amveyance,  it 
not  being  shown  that  they  had  any  notice, 
actual  or  constructive,  thereof.  (4)  Plaintiffs 
not  being  entitled  to  recover  as  against  de- 
fendants Kramer  and  Hardt,  Judgment  will 
be  rendered  that  plaintiffs  take  nothing  by 
their  suit  and  that  defendants  recover  their 
costal" 

The  findings  of  fact  require  some  explana- 
tion, qualifications,  and  additions,  as  shown 
by  the  evidence.  The  receiver,  J.  C.  Brown, 
bought  the  land  at  the  sale  made  by  him  for 
$87,  for  Mrs.  Tate  and  her  children,  and  the 
amount,  so  reported  to  the  court  by  the  re- 
ceiver, was  'ordered,  a<Kordbig  to  the  ri^ts 
of  the  parties,  to  be  paid  to  Mrs.  Tate  and 
diildren  In  equal  amounts.  The  money  was 
never  paid.  Tlie  intention  was  that  Mrs. 
Tate  and  her  children  tdiaold  own  the  land 
equally  and  Jointly.  No  money  was  paid 
Mrs.  Tate  for  the  land,  or  to  the  parties,  by 
the  receiver,  as  entitled,  but  the  deed  by  the 
receiver  was  made  to  Mrs.  Tate,  the  children 
having  by  residtlng  trust  seven-eighths  of  the 
land,  and  she  one-eighth.  Tate  bought  in  a 
tax  title  to  the  land  from  one  Bchuc^ard  for 
$275.  The  reooid  discloses  nothing  of  the 
regularity  of  the  tax  titie  but  a  tax  deed  by 
the  sheriff  of  Ollleiqile  coonty  to  8diu<diard, 
and  a  deed  from  him  to  Neely,  to  the  ad- 
mission of  whldi  plaintiffs  objected,  because 
they  did  not  show  a  legal  asBeasm«it  of  the 
land  for  taxes,  nor  other  precedent  requisites 
authoiixing  the  tax  sale.  (The  deik  states 
that  these  deeds  were  missing  since  the  fil- 
ing of  the  petition  for  writ  of  error,  and 
could  not  be  found  In  his  office.)  The  sale  by 
Schuchard  of  his  tax  title  was  made  over 
two  years  from  the  date  of  his  pnrdinse  at 
the  sale.  Neely's  purchase  from  Mrs.  Tate 
was  on  the  26th  day  of  Novembw,  1884,  the 
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at  tke  time  Mvinc  in  Yaxoo  county.  Miss.  He 
paid  lier  flOO  for  the  entire  1,700  acres.  He 
aold  tbe  land  to  Kramer  and  Hardt,  delend- 
anta,  on  tbe  Idtb  of  Jime,  1886,  for  $3,060,— 
(536  in  easli  and  $3,124  on  time,  secured  by 
their  negotlalde  promisaory  notes, — ^the  deeds 
reciting  tlie  facts,  and  retaining  a  yendor'a 
lien  upon  tlie  land  sold  to  each  to  secure  the 
onpald  balance.  Ttiia  suit  was  filed  Febru- 
ary 10,  1887,  and  at  that  time,  and  at  tbe 
time  of  the  trial,  Kramer  and  Hardt  still 
owed  Neely  the  antoont  of  the  notes.  It  was 
onderstood  between  Mrs.  Tate  and  Neely  at 
the  time  of  her  deed  to  him  that  she  was  to 
make  blm  a  (lultclaim  deed  for  her  claim  to 
the  land,  but  he  had  no  blank  form  for 
^tdaim  deed,  and  used  a  form  of  general 
warmnty,  inserting  after  the  warranty 
dause,  "by,  through,  or  under  me  only,"  be- 
lieving that  this  language  made  the  deed  a 
qnitdalm,  as  he  told  Mrs.  Tate.  The  deed 
purports  to  convey  the  land.  There  was 
some  correspondence  between  them  about 
the  purdiase,  and  two  of  bis  letters  to  her 
were  in  evidence,  but  the  clerk  states  in  a 
note  that  they  are  missing,  and  could  not  be 
copied.  He  sent  the  deed  to  her  to  sign. 
Hla  agreement  with  her  was  to  buy  her 
daim,  and  take  a  quitclaim,  and  be  believed 
he  had  done  so.  He  knew  of  no  title  in  the 
children,  or  other  title,  except  the  tax  title, 
which  he  owned.  The  facts  leave  no  doubt 
that  Jieeiy  contracted  for  and  intended  to 
contract  for  a  quitclaim  deed  from  Mrs. 
Tate,— a  quitclaim  in  its  strict  legal  sense; 
that  Is,  for  her  claim  only.  His  deed  is  in 
form  of  a  conveyance  of  land,  it  is  true,  and 
upon  its  face  is  not  a  quitclaim;  but  he  is  not 
in  an  attitude  to  insist  upon  the  form  of  Ills 
deed.  He  claims  to  be  an  innocent  pur(dta»- 
er,  and  contends  that  he  is  so  l)ecau8e  his 
deed  purports  to  convey  him  the  land,  and 
not  a  mere  chance  of  title.  He  Insists  upon 
the  letter  of  the  law  in  construing  the  deed, 
while  it  Is  shown  by  bis  own  testimony  that 
it  misrepresoits  the  facts,  and  \a  false.  His 
letters  to  Mrs.  Tate  evidaitly  contained  the 
agreement  that  he  was  to  have  a  quitclaim, 
as  he  swears  he  told  her  he  was  to  buy  her 
title  only,  he  being  In  Texas,  and  she  In  Mis- 
sissippi. It  would  work  a  fraud  upon  her 
children  to  refuse  to  give  effect  to  the  agree- 
ment A  quitclaim  vendee  cannot  be  an  in- 
nocent purchaser,  because  it  serves  him  with 
notice  that  he  is  only  purchasing  the  chnnce 
of  title,— such  title  as  the  vendor  has,  and  no 
more.  Such  notice,  or  any  notice  of  the  fact 
that  there  is  a  better  title,  excludes  good 
faith  from  the  transaction.  To  be  on  inno- 
cent purchaser,  the  vendee  must  in  good 
faith  pay  a  valuable  consideration,  without 
notice  ot  outstanding  legal  or  equitable 
rigbta  His  agreement  to  take  a  strict  quit- 
claim has  the  effect  to  give  him  notice.  His 
deed  should  be  construed  upon  tliis  question 
by  all  the  taata  attending  the  transaction,— 
his  letters,  his  actual  information,  his  agrec- 
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ment  for  a  qultdalm,  the  gross  Inadequacy  of 
consideration,  and  any  other  drcumstance 
tending  to  show  notice,  and  the  absence  of 
good  foitii.  He  testifies  that  he  was  to  have 
only  Mrs.  Tate's  title,  that  he  thought  or  be- 
lieved the  deed  was  a  quitclaim,  and  that 
the  special  warranty  made  it  so.  Under 
such  circumstances,  he  ^ould  not  be  allowed 
to  take  advantage  of  the  form  of  the  deed 
to  establish  good  faith.  He  waa  himself  re- 
sponsible for  the  mistake  in  the  deed.  He 
knew  what  a  quitclaim  implied,— title  of  the 
vendor  only.  He  was  In  the  position  of  one 
who  had  all  the  notice  a  quitclaim  could  give, 
with  a  fnB  understanding  of  what  snch  title 
meant,— notice,  and  want  of  good  faith.  He 
aaks  to  be  protected  upon  equitable  prlncl- 
plecL  These  prlndplee  do  not  apply  In  his 
case.  He  is  not  what  he  claims  to  be,— an 
innocent  purchaser.  He  lAould  not,  by  force 
of  legal  mles  of  construction,  (of  his  deed,) 
be  allowed  eqnitable  protection  when  the  un- 
disputed facts  show  that  he  is  not  within  the 
equity  rule  invoked.  We  are  of  the  opinion 
that  he  had  full  notice  of  the  character  of  ti- 
tle he  was  receiving,  qualified  and  controlled 
as  it  was  by  the  attending  drcvmstances. 
Under  sudi  title  he  could  not  be  a  purchaser 
in  good  faith.  Hnrrlson  v.  Boring,  44  Tex. 
262;  Taylor  v.  Harrison,  47  Tex.  461;  Mi- 
lam C!o.  V.  Bateman,  54  Tex.  166;  Rich- 
ardson V.  Ledl,  67  Tex.  858,  3  S.  W. 
Rep.  444;  2  Pom.  Eq.  Jur.  |  753.  Find- 
ing that  Nedy  is  In  the  same  attitude  of  a 
vendee  in  a  quitclaim,  he  is  required  to  take 
notice  of  aU  other  claims  to  the  land.  He 
caxmot  say  he  knew  of  one,  the  tax  title 
iMught  in  by  himself,  and  therefore  did  not 
know  oC  the  equitable  title  in  the  plalntiSs. 
His  position  is  that  of  one  having  notice  of 
all  titles.  The  question  is  not  one  of  being 
merely  put  upon  inquiry;  the  notice  is  abso- 
lute and  conclusive  as  to  all  claims.  It  was 
in  proof  that  the  greater  part  of  the  purchase 
price  of  the  land  bad  not  been  paid  to  Neely 
by  Kramer  and  Hardt,  to  whom  he  had 
contracted  a  sale  of  the  land  for  $3,6G0.  It 
seems  the  notes  are  negotiable  promissory 
notes,  but  at  the  time  of  trial  they  were  still 
owned  and  hdd  by  Xeely.  They  are  not  Ir- 
revocably bound  to  pay  him  these  notes,  and 
if  they  should  do  so  after  notice  of  plaintiffs' 
rights  they  would  not  be  acquitted  of  their 
obligation  to  pay  the  true  owners  at  least  the 
amount  unpaid  at  the  time  of  notice.  To 
this  extent  they  would  not  be  innocent  pur- 
chasers. Plaintiffs'  pleadings  prayed  for  re- 
lief appropriate  to  the  case,— judgment 
ngiilnst  tliem  (Kramer  and  Hardt)  for  the  un- 
paid purcliase  money,— but  the  court  below 
refused  It  2  Pom.  Eq.  Jur.  §!  754-756;  1 
Story,  Eq.  Jur.  {  04;  Perry,  Tnists,  §J  210, 
221;  CaldweU  v.  Fralm,  32  Tex.  310;  IJvans 
V.  Templeton,  69  Tex.  375,  G  S.  W.  Rep.  843. 
Tlie  judgment  of  the  lower  court  should  be 
reversed  and  remanded,  and  It  Is  bo  ordered. 
Reversed  and  remanded. 
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et  al.  T.  STATE  et  si. 

(0»urt  of  OiTil  Ajtpeals  of  Texaa.    Dee.  18, 

1892.) 

PVBUO  Ii^NSB  —  DUPUCATB  ClBTITICATS  —  Ad- 

TBBaa  P0B8BBB10N— Void  Patbnt. 

1.  A  duplicate  land  certificate,  Issned  in 
place  of  one  which  nerer  had  any  exiitenoe, 
confers  no  rights.  Gonter  ▼.  Meade,  14  S.  W. 
Rep.  562,  78  Tex.  634,  foUowed. 

2.  Adrerse  possession  under  a  patent  Told 
for  want  of  authority  of  the  officer  isaning  it 
giTes  no  prescriptive  title  under  the  three-yean 
statute  of  limitation. 

Appeal  from  district  court,  'Wichita  coun- 
ty;  A.  H.  Oarrlgan,  Special  Judge. 

Actions  by  J.  N.  Lee  against  Meade  ft 
Bomar  and  others,  and  by  Ounter  &  Mun- 
son  against  Meade  &  Bomar,  which  were 
consolidated,  and  the  state  of  Texas  inter- 
rened.  Judgment  for  Ounter  &  Munson  and 
the  state  of  Texas,  and  the  other  parties  ap- 
peal.    Affirmed. 

Bomar  &  Bomar,  for  appellants.  H.  O. 
Robertson,  James  &  Chambers,  and  Robwt- 
son  &  Gray,  for  appellees  Gnnter  &  Mun- 
son. Barrett  &  Eustis,  for  appellee  J.  N. 
Lee. 

STEPHENS,!.  The  land  in  controversy 
in  this  suit,  consisting  of  a  tract  of  612  acres 
and  a  tract  of  3,337  acres,  situated  in  Wich- 
ita county,  was  patented  in  the  month  of 
August,  1884,  in  the  name  of  M.  M.  Purin- 
ton,  as  assignee  of  Donate  Leona.  These 
patents  were  issued  by  ylrtue  of  a  duidlcate 
certificate  for  a  league  and  labor  of  land, 
issued  in  the  name  of  said  Donate  Iicona  by 
the  commissioner  of  the  general  land  office, 
December  4,  1874,  in  lieu  of  headrlght  cer- 
tificate alleged  to  have  been  issued  to  said 
Donate  Leona  by  the  t>oard  of  land  com- 
missioners of  Nacogdoches  county,  March 
24,  1838.  The  duplicate  certificate  was  is- 
sued upon  a  showing  made  of  the  loss  of  the 
original  by  S.  H.  Cooper,  through  his  attor- 
ney in  fact,  G.  W.  Diamond,  under  a  pur- 
ported conveyance  of  this  original  certifi- 
cate from  Donate  Leona  to  said  Cooper,  of 
date  January  8,  1848,  and  recorded  In  18S3. 
In  the  year  1875  the  duplicate  certificate 
was  located  on  the  land  in  controversy.  By 
deed  dated  October  4,  1883,  said  Diamond, 
under  power  of  attorney  from  Cooper  of 
about  the  same  date,  conveyed  the  land 
to  M.  M.  Purinton.  Donate  Leona  lived  in 
Nacogdoches  county  from  1834  to  1838,  and 
died  in  1839.  It  Is  manifest  that  the  pur- 
ported conveyance  from  Donato  Leona  to 
Cooper  was  a  forgery.  In  March,  1878,  pri- 
or to  the  issuance  of  said  patents,  Gunter 
&  Munson  located  valid  land  c^^ificatcs 
on  the  larger  part  of  the  two  tracts  of  land 
in  controvert.  Their  location,  in  conflict 
with  said  larger  survey,  consisted  of  three 
sections  of  land  of  640  acres  each,  numbered 
7,  8,  and  9,  of  which  No.  8  was  located  for 
the  state;  and  at  the  same  time  they  locat- 


ed for  the  state  also  survey  No.  10.  In  Jnly, 
1880,  J.  N.  Lee,  claiming  in  right  of  tbe 
heirs  of  Donato  Leona,  instituted  a  suit  to 
recover  the  lands  in  controversy  of  llioee 
clwjming  under  the  patent  to  M.  BC  Pnrln- 
ton,  including  Meade  &  Bomar.  In  Feb- 
ruary, 1891,  OuntM'  &  Munson  Instltnted  a 
suit  against  Meade  &  Bomar  to  recover  my 
much  of  the  largar  tract  of  land  In  «»- 
troversy  as  was  covered  by  their  location. 
These  two  suits  were  consolidated,  and 
the  state  of  Texaa  Intervened,  claiming  the 
land  not  covered  by  the  odd  sections  of 
Gunter  &  Munson,  and  asking  to  have  tbe 
patents  issued  to  Purinton  canceled.  The 
cause  was  tried  without  a  Jury,  and  judg- 
ment was  rendered  in  favor  of  the  state, 
canceling  said  patents,  and  In  favor  of  Gun- 
ter &  Munson  for  the  recovery  of  the  land 
claimed  by  them,  from  which  judgment  tho 
other  parties  have  appealed. 

The  record  contains  no  conclusions  of  law 
and  fact,  bat  the  trial  court  must  tiave  found 
that  there  never  was  in  existence  an  orig- 
inal headrlgbt  certificate  to  Donato  Leonn 
for  a  league  and  labor  of  land  in  lieu  of 
which  the  duplicate  was  issued.  After  a 
careful  consideration  of  the  facts  contained 
in  the  record  we  conclude  that  the  pre- 
ponderance of  the  evidence  sustains  this 
finding.  It  appears  from  the  evldaice,  how- 
ever, that  there  was  an  original  certificate 
issued  March  27,  1838,  by  the  board  of  land 
commissioners  of  Nacogdoches  county  to 
John  L.  Roberts  and  George  Allen,  as- 
signees of  Donato  Leona,  for  one  labor  of 
land,  which  was  approved  as  a  valid  cer- 
tificate to  Donato  Leona  for  one  labor  of 
land  by  the  board  of  land  commissioners  ap- 
pointed to  detect  fraudulent  land  certifi- 
cates under  the  law  of  1840.  It  appears 
also  that  the  Mexican  government  gpranted 
to  Donato  Leona  a  league  of  land  as  a  colo- 
nist, located  In  Angelina  county,  in  the  year 
1834.  In  the  year  ISSO  Meade  &  Bomar  In- 
stituted suit  against  Gunter  &  Munson  to  re- 
move cloud,  ftom  their  title  to  1,322V^  acres 
of  the  larger  tract  In  controversy,  alleging, 
as  one  ground  for  relief,  that  they  had  ac- 
quired title  under  the  three-years  statute 
of  limitations.  In  that  suit  the  trial  court 
found  that  they  had  not  had  such  continu- 
ous possession  as  would  sustain  their  plea 
under  the  three-years  limitation,  but  found 
that  they  were  innocent  piu-chasers,  and  en- 
titled to  recover  against  Gunter  &  Munson. 
The  supreme  court,  in  October,  1800.  on  ap- 
peal from  this  judgment,  held  tliat  Meade  & 
Bomar  showed  no  such  title  as  to  warrant 
a  judgment  in  their  favor,  and  reversed  and 
rendered  judgment  for  Gunter  &  Munson. 
14  S.  W.  Rep.  502.  Section'  No.  7  of  the 
Gunter  &  Munson  location  was  involved  In 
that  suit.  The  statement  of  facts  in  this 
record  contains  an  admission  that,  upon  the 
trial  of  said  suit,  proof  on  the  question  of 
limitation  of  three  years  was  introduced  pro 
and  con  by  botfa  parties,  and  passed  upon  by 
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the  court  in  faror  of  Ounter  &  Munson,  and 
that  Meade  &  Bomar  Introduced  tba  patent 
and  their  dalm  of  title  therennder  as  shown 
in  tills  case.  It  was  also  admitted  that 
Meade  &  Bomar,  and  those  imder  whom 
they  claimed,  had  been  In  peaceable,  ad- 
verse, and  erclnslye  possession  of  sold  l,322\l, 
acres  of  the  larger  tract  In  controversy,  cul- 
tivating, using,  and  aiJo7ing  the  same,  and 
paying  taxes  as  they  accrued,  since  May  S, 
1£85;  and  that  M.  M.  Pxulnton  enterud 
into  the  possession  of  the  rest  of  the 
largo'  tract  on  May  16,  1886,  and  that  she 
and  the  defendants  claiming  imder  her  had 
been  in  the  actual,  adverse,  and  exclusive 
possession  thereof  ever  since,  paying  taxes 
thereon  negolarly  as  tliey  accrued.  It  was 
neither  proven  nor  admitted  that  the  posses- 
sion of  any  of  the  parties  was  held  under 
deeds  duly  registered.  It  was  further  ad- 
mitted that  Meade  &  Bomar  bought  the 
1,322^  acres  of  land  claimed  by  them,  and 
^d  value  therefor,  without  any  notice  of 
defect  in  title,  and  tliat  A.  J.  Roberts 
bought  In  the  same  way. 

In  the  case  of  Ounter  v.  Meade,  78  Tex.  084, 
14  S.  W.  Kep.  662,  it  is  held  that,  inasmuch 
as  a  duplicate  certificate  professes  to  confer 
no  rights  other  than  sudi  as  original  gave, 
if  there  be  no  original.  It  confers  no  right 
whatever.  This  decision  rests  upon  a  llna- 
iBg  by  t2ie  trial  coturt  In  that  case  (which 
was  sustained  by  the  supreme  court)  that 
the  records  of  the  genoral  land  office  did  not 
show  that  any  original  certlflcate  for  a 
league  and  labor  of  land  had  ever  been  is- 
sued by  the  board  of  land  commissioners 
for  Nacogdoches  county  tO'  Donato  Leona, 
but  that  a  colonist's  grant  for  one  league  of 
Ited  had  been  made  to  him  by  the  govern- 
mmt  In  1835,  whldi  was  situated  In  An- 
gelina coimty,  and  that  that  board  issued  to 
the  assignees  of  Leona  a  certlflcate  for  one 
labor  of  land.  It  follows,  from  the  conda- 
gions  of  fact  set  forth  above  and  the  law 
as  announced  in  that  case,  that  J.  N.  Lee, 
who  Is  admitted  to  have  such  rights  as  the 
lieirs  of  Donato  Leona  would  be  entitled  to 
maintain  In  this  suit,  cannot  recover,  against 
Gnnter  &  Mtmson  and  the  state  of  Texas,  the 
land  sued  for  by  him.  It  also  follows,  as  we 
think,  that  the  other  parties  to  the  suit  who 
dalm  tmder  the  patent  to  M.  M.  Furinton 
cannot  successfully  resist  a  recovery  here- 
in of  title  land  sued  for  by  the  state;  nor 
can  they  jwevent  a  recov»y  by  Ounter  & 
Munson,  unless  the  defense  Interposed  imd» 
the  statute  of  limitation  can  avail  them.  The 
five-years  statute  cannot  be  Invoked,  be- 
canse  the  record  contains  no  proof  that  they 
lieiA  under  deed  or  deeds  duly  registered.  It 
is  contended  by  counsel  for  Gunter  &  Mun- 
son that  the  three-years  clause  cannot  avail 
Ueade  &  Bomar  as  to  section  No.  7,  because 
the  decision  In  the  former  suit  of  Gunter  v. 
Meade  precludes  this  defense  as  being  res 
adjndlcato.     We  are  of  the  opinion  that  this 

cmtentlon  cannot  be  sustained.    This  rec- 


ord discloses  that  on  the  former  trial  proof 
was  Introduced  pro  and  con  as  to  the  pos- 
se88i(m,  but  does  not  show  what  that  proof 
was,  nor  that  it  was  identical  with  the  proof 
upon  the  last  trial  This  issue  on  the  for- 
mer trial  was  determined  against  Meade  & 
Bomar,  because  the  proof  failed  to  show  at 
that  time  a  sufficient  continuous  possession. 
It  Is  admitted  in  the  statement  of  facts  that 
on  the  last  trial  a  possession  of  the  requisite 
character  was  held  by  Meade  &  Bomar,  and 
those  imder  whom  they  claimed,  from  May 
6,  1886,  up  to  that  time.  We  have,  bower- 
ex,  reached  the  conclusion  that  imder  the 
construction  placed  upon  the  three-years 
statute  of  limitations  by  our  supreme  court, 
inasmuch  as  possession  la  held  tmder  a  grant 
void  for  want  of  power  In  the  officer  Issu- 
ing It,  none  of  the  defendants  In  this  case 
can  avail  themselves  of  this  defense.  While 
the  decided  cases  establish  the  rule  that  the 
three-years  clause  of  the  statute  of  limita- 
tions Is  applicable  where  the  patmt  pur- 
ports to  pass  the  legal  title,  and  does  pass 
all  the  title  the  state  has  or  can  convey, 
though  In  fact  no  title  passes  to  the  gran- 
tee, yet  a  proper  observance  of  the  distinc- 
tions made  in  these  and  analogous  cases 
seems  to  us  to  lead  to  the  oonduslon  that, 
where  the  patent  Is  utterly  void  for  want  of 
authority  in  the  officer  Issuing  it,  and  does 
not  in  any  manner  bind  the  state,  giving  no 
protection,  as  title,  against  any  person,  the 
three-years  adverse  possessor  caimot  pre- 
scribe tmder  It  League  v.  Rogan,  69  Tex. 
427;  DavUa  v.  Mumford,  24  How.  223;  Smith 
T.  Power,  23  Tex.  33;  Bates  v.  Bacon,  66 
Tec  348,  1  S.  W.  Bep.  256;  Otmter  v.Meade, 
78  Tex.  634,  14  a  W.  Bep.  562;  Marsh  v. 
Weir,  21  Tex.  110;  StegaU  y.  Huff,  64  Tex. 
103;  Veramendil  v.  Hutchlns,  48  Tex  631. 
The  decision  in  Wlnsor  v.  O'Connor,  69  Tex. 
671,  8  S.  W.  Rep.  619,  construing  section  2, 
art  14,  of  our  constitution,  and  interpret- 
ing the  phrase  "land  titles,"  might  seem  to 
be  in  conflict  with  this  result  It  seems  to 
us,  however,  that  a  patent  might  be  raitlrely 
without  effica(7  to  pass  any  character  of  ti- 
tle as  against  the  state,  or  to  give  protec- 
tion, as  title,  against  any  person,  and  still 
be  held  effective,  by  force  of  that  provldon 
of  our  coastitutlon— enacted  In  fartherauce 
of  public  policy,  and  not  to  confer  any  pri- 
vate right— to  withdraw  the  land  from  loca- 
tion. 

The  point  is  made  by  appellants  in  their 
brief,  that  if  it  be  assumed  that  the  original 
certlflcate  to  Donato  Leona  was  only  for 
one  labor  of  land,  the  commissioner,  in  issu- 
ing a  duplicate,  was  not  entirely  without 
jurisdiction  to  act,  and  that  therefore,  the 
grant,  though  excessive,  would  not  be  abso- 
lutely void,  but  only  voidable;  citing  the 
case  of  Maxey  v.  O'Connor,  23  Tex.  235.  Tills 
question,  though  not  expressly  decided, 
seems  to  have  t>een,  in  effect,  passed  upon  In 
the  case  of  Gunter  v.  Meade,  discussed 
above.    It  is  not  entirely  clear  to  the  mind 
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ct  the  wiiter,  bowerer,  tliat  this  contm- 
tlon  la  without  foroa  These  conclusions 
dispose  of  all  the  aaslgnmeats  of  error  which 
relate  to  the  merits  of  the  controversy. 

The  obJectionB  raised  by  exception  to  the 
authority  of  the  attorney  general  to  Inter- 
yvdl^  In  the  name  of  the  state  are  not  well 
taken.  Bev.  St  art.  1265;  Laws  1887,  p. 
138;  State  t.  Delesdoiier,  7  Tex.  85;  State  t. 
Thompson,  64  Tex.  690. 

ThB  assignments  which  rdate  to  tbe  ad- 
mission of  testimony  are  likewise  not  well 
taken.  A  port  of  the  deiposltlon  of  B.  M. 
Hall,  commissioner  of  the  land  office,  might 
not  have  lieen  admissible,  but  the  court  be- 
fore whom  the  case  was  tried  without  a 
Jury,  In  the  explanation  appended  to  the 
bill  of  exceptions,  states  that  the  testimony 
which  we  think  was  objectionable  was  ex- 
cluded from  his  consideration.  It  follows 
that  the  Judgment  of  the  court  below  must 
be  in  all  things  afflnoed. 

A  motlMi  for  rehearing  In  this  caie  was  orer- 
mled. 


BOSSE  T.  OADWAIiLADEB  et  aL,  (OQDBN 
et  al.,  Intervenen.)! 

(Court  of  OItU  Appeals  of  Texas.     Sept.  20^ 
1893.) 

TasBFAsa  to  Trt  Titlb  —  Titlb  vbok  Comrox 
SouBCB— Etidsscb— DiaD»— FBAnsui.BNT  Cos. 

TBTANCEa. 

1.  Bey.  St  art.  4802,  proTldhie  that  In  tres- 
pass to  try  title  plaintiff  may  show  common 
source  of  title  by  certified  copieB  of  deeds,  and 
such  deeds  sliall  not  be  evidence  at  title  for  de- 
fendant unless  offered  by  him,  does  not  change 
the  effect  of  original  deeds  when  offered  as  evi- 
dence of  common  title. 

2.  Original  deeds  offered  by  plaintiff  in  tree- 
pass  to  try  title  to  show  common  source  of  title 
are  evidence  of  title  in  defendant,  thongh  not 
offered  by  him. 

3.  In  trespass  to  try  title,  where  plaintiff 
admits  that  the  legal  title  is  in  defendant  but 
avers  that  it  is  founded  on  fraudulent  convey- 
ances, he  cannot  rest  his  case  on  proof  of  title 
in  himself,  but  must  establish  the  invalidity  of 
defendant's  title. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Trespass  to  try  title  by  Henry  Bosse 
against  A.  EL  Gadwallader  and  others. 
Charles  W.  Ogden  and  Sam  M.  Johnson  in- 
tervened, and  A  G.  Clark  was  made  a  party. 
From  a  Judgment  for  plaintiff,  Ogden  and 
Johnson  appeal.     Beversed. 

William  Aubrey,  for  appellants.  0.  H. 
Clifford  and  B.  L.  Aycock,  for  appellee. 

NEILL,  J.  On  August  18,  1885,  the  ap- 
pellee, Henry  Bosse,  filed  his  petition  in  the 
district  court  of  Bexar  comity  in  the  ordi- 
nary form  of  trespass  to  try  title  against  A. 
H.  Cadwallader  and  J.  D.  Snyder  to  recover 
lots  3  and  4,  block  8,  in  the  dty  of  San  An- 
tonio. On  Septemt>er  5,  1885.  the  'defendants 
Cadwallader  and  Snyder  filed  their  answer, 
in  which  they  pleaded  not  guilty,  and  that  they 

■  For  opinion  on  rehearing,  see  23  S.  W.  Rep.  780. 


occupied  the  premises  sued  for  as  tenants  of 
Sam  M.  Johnson,  praying  tlint  Jolmson  be 
dted  as  a  defendant  la  the  cause,  and  that 
they    be  dismissed,    with   their   costs.    On 
Marcb  9,  1886,  the  appdiee,  Henry  Boascv 
filed    in    the    cause    what    he    styled    his 
"first  supplemental  petition"  to  his  original 
petition,  in  which  he  alleged  that  the  tltie 
of  Johnson  to  the  lots  was  null  and  void, 
for  the  reason  that  A.  O.  Clark,  under  whom 
he   alleged  Johnson   claimed   the   premises, 
being  Insolvent  on  the  24th  day  of  Novem- 
ber, 1882,  made  a  pretended  conveyance  of 
the  property  to  R.  M.  Moore,  reserving  in 
himself  the  beneficial  use  and  enjoyment  of 
the  property,  as  well  as  the  real  title,  and 
that  on  the  5th  day  of  February,  1885,  the 
said  Moore,  at  the  ^request  of  Clark,  with 
full  notice  of  the  want  of  titie  in  him  by 
Johnson,  and  of  his  purpose  thereby  to  de- 
fraud his  creditors,  pretended  to  convey  the 
lots  to  Johnson;  that  plaintiff  was  a  cred- 
itor of  Clark's,  and  that  the  conveyance  was 
made  to  hinder  and  delay  him  in  the  collec- 
tion of  his  debt     On  September  10,   1889. 
Sam   M.   Johnson   and   Charles   W.    Ogden, 
styling  themselves  "interveners,"  filed  what 
they  termed  an  "amended  original  answer," 
in  which  they  pleaded  not  guilty,  a  general 
denial,  and  a  special  answer,  to  the  effect 
that  if,  as  charged  by  plaintiff  In  his  sup- 
plemental petition,  the  titie  to  the  property 
was  not  absolute  and  indefeasible,  the  same 
was  held  by  Johnson  under  a  conveyance 
to  Moore  to  secure  Charles  W.    Ogden  In 
the  payment  of  ^1,500  due  by  Clark  to  bim, 
and  to  indemnify  Ogden  against  certain  gen- 
eral warranties  ^of  tiUes  to  lands  sold   by 
Clark  to  Ogden,  and  which  Ogden  had  sold 
to  other  parties,    l^iey  prayed  that  Clark 
be  made  a  party  to  tiie  suit  and  that  tC 
plaintiff   recovered   the  land   sued  for,   he 
should  recover  only  subject  to  said   rights 
of  Ogden  to  the  premises,  and  that  he  be 
first  compelled  to  pay  off  and  discharge  the 
indebtedness  due  Ogden,  and  indemnify  him 
against  his  liability  upon  said  covenants  of 
warranty,   or,   failing  In   that,   Ogden   have 
Judgment,  with  a  decree  against  all  parties 
foreclosing  his  alleged  lien,  etc.    A.  O.  Clark, 
on  the  29th  day  of  August   1S89,  accepted 
service  on  said  answer,  waived  notice,  and 
agreed    that    such    acceptance    and    notice 
should  have  the  full  force  and  effect  of  an 
appearance  by  him  for  aU  purposes  of  the 
suit   but   he   never    filed    an    answer.     On 
November  30,  1889,  plaintiff  filed  his  "second 
supplemental   petition,"   excepting  generally 
and  specially  to  defendant's  said  amended 
answer,  and  pleading,  in  effect  the  facts  al- 
leged In  his  first  supplemental  petition,  and 
sought  to  avoid   the  deed  from  Moore   to 
Johnson  as  fraudulent    On  December   13, 
1889,  the  case  came  on  for  trial     A  Jury 
was  Impaneled,  the  evidence  of  the  plaintiff 
Introduced,  whereupon  Johnson  and  Ogden 
demurred  to  plaintiff's  evidence,  and  oftortHl 
no  evidence  themselves.     Issue  was  Joined 
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on  the  aald  demurrer,  and,  tbe  jury  being 
discharged,  the  eonrt  held  the  demurrer  to 
plalntHTs  evidence  not  well  taken,  oyermled 
the  same,  and  gare  judgment  for  plaintiff. 
The  ooart,  npon  the  trial,  fonnd  the  follow- 
ing condnalons  of  facta:  "First.  A  judgment 
of  the  district  court  of  Bexar  county,  87th 
judicial  district,  rendered  May  19,  1886,  hi 
case  No.  2,074,  In  faTor  of  plaintiff,  wherein 
Hffliry  Boase  recovered  agalnat  A.  O.  Olark, 
Cyrene  Oark,  T.  D.  Clarfc,  T.  8.  Harrtoon, 
and  John  Orosby,  composing  Hie  Lytle  Cioal 
Company,  for  the  sum  of  three  hundred  and 
twenty-five  dollars.  Second.  Execution  on 
said  judgment  lasned  June  13,  1885,  and 
levied  on  the  property  in  oontroversy  on  tbe 
15th  day  of  Jnne,  1885,  by  the  sheriff  of 
Bexar  county;  also  said  sheriff's  return, 
showing  said  levy  and  sale  at  public  vendue, 
before  tbe  courthouse  door  of  Bexar  county, 
on  tbe  first  Tuesday,  It  being  the  7th  day 
of  July,  1885,  the  property  having  before 
that  time  for  twenty  days  been  advertised 
at  three  puMle  places  in  Bexar  county,  <NDe 
of  wblcb  was  the  courthonae  door  of  Bexar 
comity.  Third.  That  the  (dalntlff,  Heniy 
Boese,  at  the  sale,  bought  tlie  lots  In  contro- 
vert. Fourth.  Tbe  sheriff  of  Bexar  coun- 
ty, bi  pursuance  of  said  sale,  conveyed  by 
Ilia  deed,  dated  August  11,  1885,  said  prop- 
erty to  the  plaintiff,  Henry  Bosse;  that  said 
deed  was  duly  authenticated  and  recorded 
in  the  records  of  Bexar  county,  August  Ifi, 
1885.  Fifth.  Itiat  plaintiff  Itatrodaced  the 
following  original  deeds,  for  tbe  purpose  of 
showing  a  common  source  of  title,  and  bo 
stated  his  purpose  In  so  doing,  and  proved 
their  execution  as  at  common  law:  (1)  Deed 
from  A.  O.  Clark  and  Oyrene  Clark  (bis 
wife)  to  K.  H.  Moore,  ccmveylng  said  two 
lots  and  two  others  In  the  same  block,  dated 
24th  day  of  November,  1882,  duly  recorded 
24th  day  of  November,  1882;  (2)  deed  from 
Moore  to  Sam  M.  Johnacn,  conveying  the 
same  property,  dated  February  6,  1886,  and 
duly  recorded  the  5th  day  of  February,  1886. 
Kxth.  Plaintiff  rested  bis  case,  and  defend- 
ants demurred  to  plaintifTs.  evidence,  with- 
out introducing  any  testimony."  Up<Ht  the 
foregoing  facts,  the  court  below  found  the 
following  conclusions  of  law:  "First  That, 
when  idaintiff  Introduced  in  evidence  defend- 
ants' deeds  for  the  purpose  only  of  proving 
a  common  source,  said  deeds  were  not  in 
evidence  for  any  other  purpose,  nor  could 
they  be  coostdered,  when  thus  offered,  as 
eridenoe  of  title  in  defendants.  Second. 
That  under  article  4802,  Bev.  St,  plaintiff 
could  prove  common  source  by  original  deeds, 
as  well  as  by  certifled  copies,  and,  when  thus 
offered,  tbey  were  not  evidence  of  title  in 
defendantSL  Third.  Said  article  of  the  Re- 
vised StatBtes  should  be  liberally  cofistmed, 
with  a  view  to  effect  its  object,  and  promote 
Justice.  Fonrtb.  That,  if  common  source  un- 
der the  Revised  Statutes  can  only  be  proved 
by  certified  copies,  it  can  still  be  proved,  as 
at  common  law,  by  original  deeds,  and,  when 


offered  for  thai  purpose  only,  they  are  not 
evidence  of  title  in  defendanta  Fifth.  If  all 
the  deeds  were  In  evidence  for  the  purpose 
of  proving  title,  then  the  superior  title  is  in 
defendants,  and  the  demurrer  to  the  evi- 
dence should  have  been  sustained,  and  the 
judgment  rendered  for  defendantai  Sixth. 
But  idefendants'  deed  being  in  evidence  only 
tor  the  purpose  of  proving  common  source, 
and  platntlfl's  deeds  being  the  only  evidence 
of  title,  the  plaintiff  showed  the  superior 
title;  whereupon  the  demurrer  was  over- 
ruled, and  judgment  rendered  for  plaintiff." 

By  bills  of  exceptions  taken  on  the  trial 
by  appellants  to  the  admission  in  evidence 
of  the  execution,  and  sheriff's  return  there- 
on, mentioned  ta  the  second  findings  of  fact 
by  the  court  below,  it  is  made  to  appear 
that  the  execution  showed  on  its  face  that 
it  was  Issued  on  a  judgment  in  favor  of 
"Hairy  Bnase^"  and  that  tbe  return  of  the 
sheriff  thereon  abowed  a  sale  to  "Henry 
Busse,"  and  that  sheriff's  deed  referred  to 
in  the  fourth  findings  oif  fbct  by  tbe  court 
below  recited  that  it  was  made  by  virtue 
of  an  execatk»  issued  oat  of  tiie  district 
court  of  Bexar  county  In  favor  of  "Henry 
Bosse"  against  Cyrene  Clark  and  A.  Q.  Clark 
and  others,  on  a  jndgment  rendered  on  the 
10tb  day  of  May,  1886,  and  that  the  levy 
on  tbe  property  was  made  by  virtue  of  tbe 
writ  on  tiie  6th  day  oi  June,  1886,  and  tbat 
it  was  sold  on  the  first  Tuesday  of  the  suc- 
ceeding month  to  "Henry  Buase."  The  ad- 
missloa  in  evidence  of  tbe  deed  just  referred 
to,  over  appeUaats*  exo^tlMiB,  is  assigned 
by  tbem  as  error,  npon  tbe  ground  that  it 
varies  materially  from  tbe  execution  and  re- 
turn tbereon,  in  that  the  former  recites  a 
sale  to  Henry  Busse,  and  the  latter  a  sale 
to  Henry  Bosse.  Upon  a  demurrer  to  the 
evidence,  every  fact  must  be  taken  as  proved 
which  could  be  legally  Inferred  from  the  evi- 
dencfe  Booth  v.  Cotton,  13  Tex.  362.  If 
the  rule  that  a  return  <»  an  execution  is 
conduslve  as  to  all  parties  to  tbe  writ  upon 
which  It  is  made,  and  all  others  in  privity 
wttb  them,  (Sanger  Bros.  v.  Ti-ammell,  66 
Tex.  362,  1  8.  W.  Rep.  878;  Simon  v.  Day, 
84  Tex.  620,  19  B.  W.  Rep.  601,)  does  not 
preclude  the  inference  that  "Henry  Bossed' 
mentioned  in  the  shnlff's  deed  is  tbe  same 
persmi  called  "Busse"  In  bis  return,  we 
think  It  could  be  deduced  from  the  evideace, 
and  in  tbat  event  there  would  be  tio  error 
in  the  admission  of  the  deed;  but,  as  the 
case  will  be  decided  In  appellants'  favor  on 
another  asalgnment,  we  will  not  pass  upon 
this  qmestion. 

Tbe  1st,  2d,  3d,  4th,  and  6th  conclusions 
of  law  fbund  in  the  trial  court,  which  aro 
hereinbefore  set  out,  are  assigned  as  error 
by  appellants,  and  tbe  question  for  deter- 
mination under  It  is,  could  tbe  deeds  from 
A.  O.  Oiark  and  wife  to  R.  M.  Moore,  and 
from  R.  M.  Moore  to  Sam  M.  Johnson,  when 
offered  In  evidence  by  appellee  for  tbe  pur- 
pose of  proving  title  from  a  common  source. 
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be  considered  as  evidence  for  any  otber 
purpose?  If  they  could,  th^i,  as  stated  by 
the  trial  court,  Oiey  would  show  the  superi- 
or title  In  appellant  Johnson,  and  the  demur- 
rer to  the  evidence  should  hare  been  sus- 
tained, and  Judgment  rendered  for  appel- 
lants. Article  4802,  Rev.  St,  provides: 
"It  shall  not  be  necessary  for  the  plaintiff  to 
deraign  title  beyond  a  common  source,  and 
proof  of  a  common  source  may  be  made 
by  the  plaintiff  by  certified  copies  of  the 
deeds  showing  a  chain  of  title  to  the  defend- 
ant emanating  from  and  mider  such  com- 
mon source;  but  before  any  such  certified 
copies  shall  be  read  in  evidence  they  shall 
be  filed  with  the  papers  of  the  suit  three 
days  before  trial,  and  the  adverse  part}- 
served  with  notice  of  such  filing  as  in  other 
cases:  provided  that  snch  certified  copies 
shall  not  be  evidence  of  title  in  the  defend- 
ant unless  offered  in  evidence  by  him,  and 
the  plaintiff  shall  not  be  precluded  from 
making  any  legal  objection  to  such  certified 
copies  or  the  originals  thereof  when  intro- 
duced by  the  defendant."  Under  this  stat- 
ute, the  court  below  held  that  the  plaintiff 
could  prove  common  source  of  title  by  orig- 
inal deeds,  and,  when  they  were  offered  for 
that  purpose,  they  could  not  be  taken  as 
evidence  of  title  for  defendants.  This  atat- 
ute  makes  no  reference  to  original  deeds  or 
other  original  evidence,  and  has  no  applica- 
tion to  these,  or  to  the  effect  that  shall  be 
given  them  when  offered  In  evidence  for  the 
purpose  of  proving  common  source  of  title. 
Common  source  can  be  proved,  as  at  com- 
mon law,  by  original  deeds.  The  statute 
quoted  did  not  add  to  or  take  anything  from 
this  mode  of  proof,  but  left  It,  and  the  effect 
to  be  given  sudi  deeds  when  offered  in  evi- 
dence for  that  purpose,  as  it  was  before. 
Before  this  statute  was  passed,  it  was  not 
necessary  for  the  plaintiff  to  deraign  title 
beyond  a  common  source,  but  it  was  Incum- 
bent upon  him,  when  so  deralgned,  to  show 
the  better  or  superior  title  under  the  com- 
mon source.  Keys  v.  Mason,  44  Tex.  143; 
Sebastian  v.  Martin  Brown  Co.,  75  Tex.  292, 
12  S.  W.  Rep.  98a  The  plaintiff,  in  tree- 
pass  to  try  title,  must  recover  on  the  strength 
of  his  own  title.  This  does  not  mean  that 
he  must  show  a  good  title  against  the  world. 
It  is  enough  that  he  shows  a  right  to  recov- 
er against  the  defendant.  When  both  par- 
ties derive  their  title  from  the  same  source, 
the  plaintiff  ordinarily  need  not  go  behind 
this  source  to  prove  his  title,  but  he  must 
show  that  his  title,  emanating  from  this 
source,  is  superior  to  the  defendant's:  and, 
if  the  proof  made  by  him  to  show  common 
source  shows  also  a  superior  title  in  the  de- 
fendant, his  own  proof  demonstrates  that  he 
has  no  right  to  recov«-,  and  that  It  Is  un- 
necessary for  the  defendant  to  introduce 
any  testimony.  If,  at  common  law,  the  ef- 
fect of  deeds  Introduced  for  the  purpose  of 
proving  common  source  of  title  was  limited 
to  that  purpose,  and  they  could  not  be  evi- 


dence of  title  in  defendant  unless  offered  In 
evidence  by  him,  why  did  the  legislature, 
in  providing  that  the  proof  could  be  made 
by  certified  copies,  add  the  proviso?  It 
would  have  been  wholly  unnecessary,  for 
courts  would  not  have  given  effect  to  cop- 
ies that  was  never  given  to  originals  when 
Introduced  for  that  purpose.  This  proviso, 
"that  such  certified  copies  shall  not  be  evi- 
dence of  title  in  the  dtfendant  unleas  offered 
In  evidence  by  him,"  shows  that  it  was  un- 
derstood by  the  legislature  that  evidence  of 
common  soiurce  of  title  offered  by  the  plain- 
tiff before  the  statute  was  passed  might  also 
be  evidence  of  title  in  the  defendant,  and 
the  proviso,  for  that  reason,  was  made  to 
prevent  that  effect  from  being  given  to  the 
copies.  Counsel  for  appellee  has  dted 
this  court  to  no  case  supporting  the  position 
that,  when  a  plaintiff  introduces  deeds  for  the 
purpose  of  showing  common  source,  they 
cannot  be  considered  in  evidence  for  any 
other  purpose.  In  deference  to  the  learned 
Judge  who  tried  this  case,  and  counsd  for 
appellee,  we  have  examined  all  cases  ac- 
cessible to  ascertain  whether  such  position 
has  ever  been  maintained,  and  have  not 
been  able  to  find  a  single  case  In  support 
of  It 

Appellee,  In  his  supplemental  petition,  ad- 
mitted that  the  legal  title  to  the  land  in  con- 
troversy was  in  Sam  M.  Johnson,  but 
averred  that  such  legal  title  rested  on  fraud- 
ulent conveyances  made  by  Clark  to  Moon^ 
and  by  Moore  to  Johnson,  at  the  Instance  of 
Clark.  In  an  action  of  trespass  to  try  ti- 
tle, where  the  plaintiff  admits  the  legal  ti- 
tle to  the  property  in  controversy  to  be  in 
defendant  but  alleges  that  such  legal  title 
is  Invalid,  he  cannot  rest  his  case  upon  proof 
of  title  in  himself,  but  he  must  establish  the 
invalidity  of  defendant's  title.  HUl  v.  Alli- 
son, 51  Tex.  390;  Wade  t.  Love,  69  Tex:. 
522,  7  S.  W.  Rep.  225.  As  is  appropriately 
remarked  by  appellants'  counsel:  "Whm 
the  basis  of  plaintiff's  relief  Is  an  allega- 
tion of  a  conveyance  prior  in  point  of  time  to 
his  own,  but  which  he  seeks  to  postpone  to 
his  own,  as  made  in  fraud  of  creditors,  the 
bui-d«i  of  proof  rests  upon  plaintiff  to  show 
the  fraud  which  he  claims  invaUdates  the 
elder  conveyance."  The  record  in  this  case 
shows  no  attempt  whatever  on  part  of  ap- 
pellee to  prove  fraud  In  the  conveyance 
through  which  he  alleges  Johnson  claims  &» 
land  from  Clark,  and  the  appellants  were 
not  required  to  prove  the  title  that  appellee 
had  by  his  pleadings  admitted  in  Johnson, 
nor  were  they  required  to  show  good  faith 
on  the  part  of  Johnson  in  the  acquisition  of 
the  title,  when  no  evidence  of  any  charac- 
ter had  been  introduced  In  any  way  tending 
to  Impute  bad  faith  to  him.  The  deeds  under 
which  appellants  dalm  being  prior  In  time 
to  the  execution  of  the  dierUTs  deed  under 
which  appdiee  claims,  and  no  evidence  hav- 
ing been  offered  by  him  to  support  his  al- 
legations  that  the  deed   to  Johnson    was 
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fraodulentilt  estabUabed  a  superior  title  bi  ap- 
pdlee  to  the  property  In  coutroversy.  The 
demurrer  to  the  eTidence  should  bav«  been 
■ostalned,  and  Judgment  rendered  for  ap- 
peUants. 

This  case  was  on  appeal  before  our  su- 
preme court  before,  (Bosse  ▼.  Johnson,  73 
Tex.  60S,  U  S.  W.  R^.  860,)  but  the  ques- 
tions presented  and  detwmlned  on  that  ap- 
peal do  not  arise  in  this  case  as  It  is  now 
presented  to  ua.  Appellants  only  prayed  for 
rdlef  against  A  O.  Clarlc  in  the  event  it 
should  be  held  their  title  was  defeasible. 
There  being  no  other  Issue  of  fact  or  of 
law  for  determination,  the  judgment  of  the 
district  court  is  reversed,  and  here  rendered 
in  favor  of  api)eUants  for  the  land  in  con- 
trovwsy,  and  a  dlsmlssnl  of  the  case  ordered 
eate3C0i  aa  to  the  defendant  A  O.  COark. 


STATE  V.  HOWBIili, 

(Supreme  Goort  of  Mlgsouri,  Division  No.  2. 
June  27,  1883.) 

PrOSBCCTIOX     fob     HuHDSB    —    CiONTmnAKCE  — 

Obodnds  toH  New  Tblu.  —  Muoonduot    or 

JUBT— EVISBNOB— BDVriOIKXOT. 

1.  A  criminal  case  will  not  be  continued 
on  account  of  the  absence  of  a  witnesg  who  can 
be  used  only  to  impeach  a  witness  for  the  ad- 
verse party. 

2.  Eyerr  reasMiable  presumption  is  In- 
dulged in  bdalf  of  the  action  of  the  trial  court 
in  refusing  a  continuance. 

&  It  is  not  gronnd  for  a  new  trial  in  a 
murder  case  that  while  the  jnry  were  on  the 
street  in  ciuirge  of  the  sheriff  a  jnror  called 
across  the  street  to  a  relative  to  ask  at>out  the 
physical  omdition  of  his  mother,  and  with  the 
sheriff  walked  partially  across  tlie  street  in 
view  of  the  other  jnrors,  and,  in  a  voice  loud 
enough  for  them  and  the  shenS  to  hear,  spoke 
of  the  possible  death  of  his  mother. 

4.  The  action  of  the  lower  court  in  refus- 
ing a  new  trial  in  a  murder  case  on  account  of 
pr^adlce  on  the  part  of  certain  jurors  will  not 
be  disturbed  wh&x  such  jurors  deny  any  such 
pcjndice,  and  there  are  conflicting  af&davits  as 
to  their  reputations  for  veracity. 

5.  Bvidence  is  admissible  that,  pending  an 
aiveai  from  a  conviction  on  a  previous  trial  for 
the  same  offense^  defendant  attempted  to  es- 
cape from  jaiL 

6.  A  new  trial  will  not  be  granted  merely 
to  enable  defenduit  to  impeach  a  witness. 

7.  The  fact  tliat  on  a  previous  trial  the 
state  and  defendant  stipulated  that  a  certain 
person,  if  present,  would  testify  as  to  the  ex- 
istence of  a  certain  state  of  facts,  is  not  gronnd 
for  rejecting  the  evidence  of  such  witness  at 
the  second  trial,  though  he  then  testifies  as  to 
a  different  state  of  facts. 

8.  On  a  prosecution  for  murder  it  appeared 
that  a  farmhouse,  in  which  deceased  and  hw 
modier  lived,  was  destroyed  about  10  o'clock 
P.  'Mi.  by  fire,  and  thehr  bodies  taken  from  the 
rains  in  a  much  duirred  condition,  but  showing 
signs  that  murder  had  been  committed  before 
the  fire  took  place.  Tracks  were  found  in  the 
snow,  leading  from  a  strawstack  to  the  house, 
along  wliich  straw  was  scattered,  as  if  some 
had  oeen  carried  to  the  house  in  order  to  start 
a  fire.  There  were  other  tracks  leading  from 
the  house,  wliidi  were  immediately  followed 
up,  and  which  led  to  a  railroad  yard,  where  a 
man  was  8e«i,  who  was  Identified  as  defend- 
ant.   TUb  man  was  followed  to  a  point  near 


an  hotel,  and  on  Inauiry  tliere  It  was  found  that 
defendant  had  just  registered.  When  found  in 
his  room  his  clothes  were  drabbled  with  snow 
and  mud,  and  when  told  that  a  house  and  Its 
occupants  had  been  burned  he  said  that  he  had 
not  been  to  the  country  that  night,  though  he 
had  not  been  told  that  the  house  was  in  the 
country.  There  was  evidence  that  defendant, 
who  had  at  times  lived  at  the  farmhouse,  had 
had  improper  relations  with  the  mother,  had 
tried  to  liave  an  abortion  committed,  and  had 
said  that  the  child  would  "have  to  be  gotten 
rid  of,"  and  after  the  fire  a  foetus  was  found 
in  the  cellar  of  the  burnt  house.  Defendant 
was  at  the  house  on  the  afternoon  of  the  daj 
on  which  the  crime  was  committed,  and  later 
was  seen  in  a  neighboring  town,  and  after  8 
o'clock  he  was  seen  leaving  the  town,  and  go- 
ing in  the  direction  of  the  house.  Htid,  that 
defendant  was  properiy  found  guilty. 

Appeal  from  circuit  court,  Orundy  county; 
O.  H.  8.  Ooodman,  Special  Judge. 

Joseph  A  Howell  was  convicted  of  mur- 
der in  the  first  degree,  and  appeals.  Af- 
firmed. 

The  facts  appear  In  the  following  state- 
ment by  SHERWOOD,  J.: 

The  Indictment  charges  the  defendant  with 
the  murder  of  Nettle  Hall,  in  Liun  county, 
on  the  19th  of  January,  1889,  and  this  cause 
comes  to  this  court  t<x  the  second  time. 
See  100  Mo.  628,  14  S.  W.  Rep.  4,  where  a 
reversal  of  the  judgment  occurred  becausa 
of  error  in  some  of  the  instructionB.  On 
the  return  of  this  cause  the  defendant,  at 
the  June  term,  1890,  took  a  change  of  venue 
on  account  of  the  prejudice  of  the  inhabit- 
ants of  the  counties  of  Unn  and  Charlton. 
Thereupon  the  cause  was  transferred  to 
Orundy  county,  in  the  same  circuit,  and  at 
the  April  term,  1891,  of  the  Orundy  circuit 
court  another  trial  of  the  cause  occurred, 
in  which  the  Jury  failed  to  agree.  At  the 
August  term  next  ensuing  defendant  filed 
an  application  for  a  change  of  \enue,  turglng 
that  the  trial  judge  was  prejudiced.  This 
resulted  in  the  Honorable  C.  H.  S.  Oood- 
man, then  judge  of  the  then  twenty-eighth 
circuit,  being  called  In  to  alt  In  the  cause, 
which  he  did  at  the  adjourned  August  term, 
1891,  and,  having  overruled  an  appllcatiou 
for  a  continuance  made  by  defendant,  the 
parties  announced  ready  for  and  went  to 
trial  oa  the  8d  day  of  October,  1891,  result- 
ing in  a  verdict  of  guilty  of  murder  in  the 
first  degree,  delivered  October  9,  1891,  and 
after  judgment  and  sentence  defendant  ap- 
pealed. 

The  bill  of  exceptions  In  this  cause  was 
signed  and  filed  April  20,  1892,  and  yet  the 
transcript  herein  was  not  filed  in  this  court 
until  January  23,  1893,  or  nearly  16  months 
after  the  trial  occurred.  Althou^  the  rec- 
ord is  voluminous,  there  Is  no  ^cuse  for 
such  an  unreasonable  delay,  and  Inveetign- 
tl6n  should  be  made  as  to  the  cause  of  such 
delay.  On  the  arrival  of  the  transcript  the 
cause  was  set  down  for  argument  on  the 
13tii  day  of  April,  1893,  and  argued  and 
submitted  <m  that  day.  Subsequently,  how- 
ever, on  stiggeetion  accompanied  by  affldsr 
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Vlts  tbat  the  bill  of  exceptions  was  false  and 

forged,  and  had  been  mutilated  and  changed 
since  being  signed  by  the  Honorable  G.  H.  S. 
Goodman,  and  filed  in  the  office  of  the 
derir  of  the  circuit  court  of  Grundy  county,  on 
motion  of  the  attorney  graieral  It  was  set  aside 
on  the  2d  day  of  May,  1S93.  On  May  15, 
1883,  the  attorney  general  moved  tbe  coort 
for  a  rule  and  order  on  the  Honorable  C. 
H.  S.  Goodman,  who  had  then  ceased  to  be 
Judge,  commanding  him  to  examine  into  the 
suggestion  thus  made.  On  May  17,  1893, 
this  motion  was  granted,  and  the  following 
rule  and  order  issued  to  the  Honorable  0. 
U.  S.  Goodman:  "Now  at  this  day.  It  being 
suggested  to  this  court  by  the  attorney  gen- 
eral, who  appears  on  behalf  of  the  state, 
that  the  bill  of  exceptions  in  this  cause,  since 
the  same  was  signed  and  sealed  by  the  Hon- 
orable O.  H.  S.  Goodman,  who  tried  said 
cause,  and  prior  to  the  time  the  same  was 
filed  In  this  court,  has  been  tampered  with, 
changed,  and  fraudulently  altered  In  the 
following  points  and  particulars,  to  wit: 
That  the  testimony  of  James  Hall,  R.  N. 
Vorce,  D.  C.  Orr,  and  Jas.  0.  Mowe,  who 
were  sworn  on  behalf  of  Oie  state,  and  tes- 
tified upon  said  trial,  and  Joseph  A.  Howell, 
the  defendant  herein,  who  was  sworn  upon 
his  own  behalf  and  testified  upon  said  trial, 
has  been  so  changed  and  altered  In  the 
copies  of  same  In  the  bill  of  exceptl(»is  on 
file  In  this  court  and  in  the  c^ce  of  the 
clerk  of  the  circuit  court  of  Grundy  county, 
Missouri,  so  as  to  omit  much  material  and 
Important  evidence  adduced  upon  said  trial, 
anu  so  as  to  Insert  in  said  bill  of  exceptions 
Statements  not  made  by  said  witnesses  upon 
said  trial;  that  the  transcripts  on  file  as 
aforesaid  in  this  court,  and  In  the  office  of 
the  clerk  of  the  circuit  court  of  Grundy 
county,  do  not  contain  the  testimony  as 
given  by  said  witnesses  upon  said  trial,  nor 
do  they  contain  the  true  copy  of  said  tes- 
timony as  written  in  shorthand  diurlng  said 
trial,  and  transcribed  "by  the  ofllcial  stenog- 
Ripher,  nor  as  signed  find  approved  by  said 
circuit  Judge,  but  are  each  false,  forged,  and 
untrae  as  aforesaid,  and  in  other  particulars; 
and  whereas,  the  suggestion  thus  mode  by 
tlie  attorney  general  is  duly  supported  by 
affidavits:  Now,  therefore,  in  order  that  It 
may  be  determined  whether  In  deed  and  in 
truth  Siild  bill  of  exceptions  has  been  thus 
fraudulently  altered  and  spoliated  as  afore- 
said. It  is  considered  and  ordered  by  this 
court  that  a  rule  go  to  the  Honorable  0.  H. 
S.  Goodman,  Judge,  as  aforesaid,  command- 
ing him  that  he  do  <iareful  examination  make 
of  the  said  bill  of  exceptions  In  connection 
with  the  transcribed  stenographic  notes  of 
said  trial  and  evidence  and  affidavits  filed 
herein,  and  in  connection  with  such  other 
evidence  as  he  may  deem  it  necessary  to 
take,  and  that  from  such  notes  of  evidence, 
affidavits,  and  other  testimony  he  do  deter- 
mine whether  such  bill  of  exceptions  has 
been  fraudulently  altered,  as  has  been  sug- 


gested; and  If  he,  the  said  Judge,  do  find 
in  manner  as  aforesaid  that  said  bill  of  ex- 
ceptions has  been  altered,  that  he  do  pro- 
ceed at  once  upon  the  transcril>ed  steno- 
graphic notes  of  evidence  taken  at  the  trial 
of  Uiis  cause  and  the  affidavits  and  evi- 
dence as  aforesaid,  and  on  his  own  knov^- 
eage  to  re  tore  the  said  bill  of  exceptions  to 
what  It  was  at  the  time  tbe  same  was  signed 
and  sealed  by  him,  and  forward  the  same  to 
this  court  And  It  Is  further  considered  and 
ordered  by  the  court  that  If  the  Honorable 
C.  H.  8.  Goodman,  the  Judge  who  tried  this 
cause,  shall,  upon  examination  of  said  bUi 
of  exceptions  duly  made.  In  connection  witb 
said  affidavits  and  other  evidence  and  on 
his  own  knowledge,  find  that  the  notes  of 
the  stenographer  of  the  evidence  taken  In 
this  cause  and  transcribed  herein  were 
fraudulently  altered  before  the  bill  of  ex- 
ceptiwis  was  signed  and  sealed  oy  him,  the 
said  Judge,  so  that  he,  the  said  Judge,  was 
fraudulently  imposed  upcm  and  Induced  to 
sign  and  seal  an  untrue  and  taise  bill,  tbat 
then  he,  the  said  Honorable  C.  H.  S.  Good- 
man, do  from  said  transcribed  n^tes  of  tb» 
evidence,  affidavits,  and  from  other  evi- 
dence, as  well  aa  bis  own  knowledge,  de- 
termine what  was  the  evidence  which  should 
have  been  coutatued  In  such  bill;  and,  hay- 
ing thus  determined,  that  he  do  cause  to  be 
prepared  a  Just  and  true  bill  of  exceptions 
1b  this  cause,  duly  signed  and  sealed  by  lilm 
In  duplicate,  and  that  he,  the  said  Judge» 
do  forthwith  file  one  of  said  dupllcajte  bills 
in  the  office  of  the  clerk  of  the  Grundy  coun- 
ty circuit  court,  and  that  he  do  fordtwlth 
forward  the  other  duplicate  bill  to  the  cleA 
of  this  court;  and  tbat  he,  the  said  Judge, 
do  on  or  before  the  Slst  day  of  May,  1893, 
certify  und»  his  hand  and  seal  to  this  court 
how  he  has  discharged  this  rule  and  order, 
together  with  all  evidence  taken  by  him  Id 
said  cause,  together  with  the  bill  of  excep- 
tions whldi  he  shall  determine  as  aforesaid 
to  be  the  true  bin  ot  exceptloos  beretn.  And 
it  Is  further  ordered  that  a  copy  hereof  b» 
dnly  certified  to  the  Honorable  O.  H.  S. 
Goodman  by  the  clerk  of  this  court." 

On  May  31,  1S83,  tbe  Honoiable  O.  H. 
S.  Goodman  reported  tliat  in  obedience  to 
the  mandate  of  this  court  he  had  examined 
Into  the  matter  committed  to  his  care,  and, 
having  found  tbat  the  bill  of  exceptions  had 
been  changed  and  falsified  in  part  before  0» 
same  had  been  signed  and  filed  and  In  part 
afterwards,  he  corrected  the  same  from  the 
notes  of  the  stenograiAer  and  from  other 
legitimate  sources,  and  forwarded  the  cor- 
rected bill  to  this  court,  together  with  his 
report  This  report  was  duly  and  fully  ai>- 
proved  by  an  order  entered  to  that  effect, 
and  the  corrected  bill  of  exceptions  ordered 
to  be  filed,  and  to  stand  as  the  true  UIl, 
and  the  cause  was  submitted  on  the  13tk 
of  Jtme,  1893,  without  argument 

Mrs.  Minnie  Hall,  a  widow,  lived  on  a 
farm  some  5%  miles  southwest  of  Brook- 
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Aeld,  ki  Unn  coonty.  Bier  famUy  «onst8tBd 
of  «av  chUdnn,  WllUam,  Ifay,  Nettie,  and 
Roy.  aeed,  resftecUrely,  nine,  seren,  five, 
and  three  yem.  The  family  Uved  alone, 
the  hnabend  and  father,  Ansel  Ball,  having 
died  flome  time  In  1SS7.  The  nearest  neigh- 
bor lived  about  one-half  mUe  distant  On  the 
■igfat  «C  Saturday,  the  19th  of  Jaimary,  1880, 
at  about  11  or  half  past  11  o'clock,  Mrs. 
Minnie  Hall's  house  was  discovered  to  be  in 
flamee.  Tbe  neighborhood  was  comparatiTe- 
iy  thiddy  setlied,  and  the  uel^ibors  qidekly 
tfanmged  to  the  scene.  The  house  was  a 
small  pine  frame,  and  underneatb  a  oonsld- 
erable  portion  of  It  there  was  an  old,  unused 
cellar.  At  first,  owing  to  the  Inteaise  flames, 
B»tbln«  could  be  discovered  bat  the  bia- 
sing building,  bat  so  rapidly  did  the  Ugbt 
materiais  of  the  dwelling  cesBume  that  soon 
one  of  the  sides  burned  away,  which  ex- 
posed to  view  the  interior;  then  Mrs.  Hall, 
the  mother,  was  seen  ImeeUug  by  the  side 
or  partly  Ijing  on  a  bed,  her  hair  burned 
away,  dlsdoslng  a  wound  on  the  top  of  the 
skull,  as  though  it  had  been  out  oyea, 
crusbed,  or  tibe  top  knocked  off.  The  body 
of  one  of  the  little  girls  was  seen  lying  aooes 
the  bed,  with  her  iiead  split  open  similar 
to  her  mottaM''B.  The  bodies  of  the  other 
GtiUdrea  were  not  then  seen.  Undemeatb 
a  jportion  of  the  bouse  was  an  unused  cellax. 
An  efCort  was  mnde  to  pull  the  body  of  Mrs. 
Hall  out  of  the  flames,  but  the  heat  was  so 
great  it  was  fonnd  Impossible.  Just  £beH 
the  floorlBg  gave  way  and  fell  into  the 
ceUar.  When  tJUs  oociurred  the  body  of  the 
Uttle  child.  Nettie  HaU.  feU  into  the  outside 
entrance  of  the  cellar,  and  with  a  long  rod, 
whl<A  had  been  procured  In  the  mean  time, 
it  was  drawn  out,  and,  although  coosider- 
ahJy  homed,  was  identifled  without  diffi- 
culty. Her  skull  was  found  to  be  crusbed 
or  cut  oi»ea.  The  other  bodies  were  not 
rescued  from  the  flames,  and  only  the  trunk 
of  the  mother's  ,body,  th«  spinal  columns, 
and  portions  of  the  bones  of  the  other  chil- 
dren were  found  in  Uie  ruins.  Upon  an 
examination  of  the  debris  in  the  cellar  a 
human  foetus,  which  had  probably  reached 
the  sixth  or  seventh  month  of  gestation, 
was  foimd  in  a  pile  of  ashes.  It  had  evi- 
dently been  plaoed  there  before  the  fire, 
because  it  showed  no  marks  of  beat  It 
had  snowed  that  night  a  heavy,  damp,  cling- 
ing snow,  and  the  ground  was  covered  to 
tbe  depth  of  three  or  four  inches.  After 
the  fire  the  sky  cleared  up.  It  was  a  mooa- 
light  night  siid  the  persons  present  discov- 
ered tracks  In  the  snow  of  one  person  lead- 
ing f^om  the  house  In  a  southeasterly  direc- 
tion to  a  large  pile  of  hay  which  laid  against 
the  north  end  of  the  bam,  which  stood  some 
60  yards  distant  A  portion  of  the  top  of 
this  pile  of  hay,  which  was  covered  with 
snow,  had  been  turned  back,  and  an  armful 
of  dry  hay  removed.  The  tracks,  and  here 
and  there  straws  from  the  bay,  showed  that 
the  person  had  returned  to  the  house  with 


the  armful.  Immediately  under  what  bad 
been  the  floor,  against  the  bank  of  the  oA- 
tor,  near  the  northeast  comer  of  the  house, 
a  pile  of  bay  was  found  still  burning.  Fur- 
ther ittvestigatlon  disck»ed  tracks  of  one 
person  leading  away  from  the  house.  These 
trades  were  fresh  In  the  snow,  as  tbouc^ 
tiie  party  had  recently  made  them.  Four 
young  men— IJAer,Skowtan,Smitti,and  HaU 
—Parted  at  onoe  on  the  trail.  They  traced 
the  tracks  plainly  and  rapidly,  as  the  moon 
was  shining,  and  they  were  aided  by  tbe 
snow,  first  to  a  haystack  In  the  comer  of 
tiie  meadow,  then  north  some  35  rods  over 
a  fence,  thence  northwesterly  until  tbegr 
came  to  a  little  bmnoh  or  small  stream. 
There  the  person  seemed  to  have  stopped 
and  tamed  and  retraced  his  steps  imtil  he 
came  to  a  potnt  where  be  could  see  Mrs. 
Hall's  house.  There  the  tracks  went  east 
This  was  in  a  woods  pasture.  Thence 
throu^  several  farms  and  a  woods  pa^nire, 
iB  whldi  there  was  underlHush,  until  they 
oame  to  tbe  road  going  to  Brookfield,  which 
ttie  tracks  had  Bot  followed  before;  thrice 
across  another  farm,  down  by  a  creek,  and 
back  again  Into  the  Broofc&eld  road;  thenoe 
along  tiie  main  road  until  a  corner  was 
reached.  Instead  of  turning  around  the  cor- 
•er;  the  tracks  vent  northward  until  they 
Teaobed  the  middle  of  tbe  railroad  track; 
tbenee  akrng  the  rsJlroad  track  westward 
toward  Laclede,  a  stattoa  west  of  Brook- 
field.  After  walking  up  Ae  railroad  a  few 
rods,  tbe  pensoa  walked  er  stood  around 
aear  the  sante  place  for  a  shut  time,  when 
be  retraced  bis  st^^  but  set  exactly  la 
the  same  way  he  had  gone,  until  he  came  to 
a  cattle  guard;  thence  across  a  bridge  in  a 
hollow  In  a  yard  or  lot  wbere  the  person 
seemed  to  stop  or  turn  and  stand;  thence 
to  the  n^road  yards  at  Brookfield;  thence 
across  a  street  running  east  and  west,  imtU 
the  dark  Hotel  is  reached.  At  this  point 
two  of  tbe  pursuers  went  to  bunt  tbe  dty 
marshal,  while  the  other  two  continued  on 
tbe  trail.  They  followed  It  without  dlffi- 
cnlty  into  tbe  railroad  yards,  when  they 
were  Joined  by  a  railroad  band,  who  was 
doing  night  work  In  the  yards.  The  rail- 
road band  went  down  one  side  of  a  line  of  cars 
standing  in  the  yard,  while  the  two  young 
men  fcdiowed  along  on  the  other  side.  In  a 
few  minutes  the  raUroad  man  espied  a  man 
running,  and  hallooed  to  the  two  young  men: 
"Here  he  is!  Here  be  goes!"  They  were 
then  joined  by  the  dty  marshal  and  their 
two  companlc«s  and  several  railroad  yard- 
men, who  had  seen  a  man  come  into  the 
yards,  (whom  they  afterwards  recognized  as 
Howell,  the  defendant)  and  the  pursuit  was 
continued  down  through  the  yard  among  the 
number  of  freight  cars,  out  of  the  yards 
into  a  lumtter  yard  on  Main,  wbere  a  switch- 
man, Owen  McKinney,  who  had  gone  tbaro 
to  watch  for  the  fleeing  party,  saw  a  man 
climb  over  a  high  fence  around  the  lumber 
yard  and  pass  him.    As  be  did  so,  McKInn^ 
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held  his  lantern  up  fnll  In  his  face,  and  rec- 
ognized him  subsequently  as  HowelL  How- 
ell then  ran  up  Main  street  abont  a  block, 
turned  west  on  another  street,  and  went  to 
Babb'8  Hotd,  called  for  a  room,  went  up 
stairs,  and  when  the  pursuing  party  reached 
there,  and  the  marshal  went  Into  the  room 
and  arrested  him,  be  (Howell)  had  un- 
dressed, but  the  bed  had  not  been  distnrbed. 
His  pants  were  wet  above  the  knees,  and 
the  lowOT  part  of  his  overcoat  was  wet,  and 
also  bis  cap,  and  down  around  the  roll  of  it 
was  snow  tiiat  had  not  melted.  When  the 
marshal  told  Howell  to  dress  himself,  the 
latter  asked,  "What  does  all  this  meanr' 
The  marshal  replied  that  there  bad  been  a 
house  with  a  woman  and  four  children  in 
It  burned,  to  wlilch  HoweU  said,  "I  havoit 
been  In  the  country  to-night"  The  marshal 
replied,  "1  didn't  say  the  house  was  in  the 
country,"  to  which  Howell  made  no  reply. 
As  be  was  fleeing  through  the  railroad  yaiia 
the  night  of  the  murder  be  was  poaltlvdy 
identified  by  the  following  witnesses:  Oul- 
latln;  Miller;  McKlnney,  wltliln  two  feet  of 
him  as  be  Jumped  over  the  lumber  yard 
fence,  and  flashed  his  lantwn  in  his  face; 
and  Elmer  Plopper,  a  switchman,  who  was 
10  or  15  feet  away  from  him. 

Howdl  is  a  flnt  cousin  of  Mrs.  Minnie 
Hall's.  He  had  come  into  the  neighborhood 
where  she  lived  in  Marcb,  1887,  and  secured 
employment  as  a  farm  hand.  During  the 
greater  portion  of  the  time  that  bad  elapsed 
between  his  coming  to  the  neighborhood  and 
the  date  of  the  crime  he  had  worked  for  dif- 
ferent fanners  In  the  immediate  vicinity  of 
her  home.  From  time  to  time  be  was  at 
h^  bouse,  kept  bis  trunk  and  dothes  there, 
and  she  did  some  of  his  washing.  For  sev- 
eral we^s  preceding  the  murder  of  Mrs. 
Etall  and  her  children  and  the  burning  of 
their  home,  HoweU  bad  been  teaching  a 
country  school  some  four  or  five  miles  south 
of  Mrs.  Hall's,  in  the  edge  of  Charlton  coun- 
ty. Some  two  or  three  weelis  before  the 
date  of  the  crime,  Henry  Smith,  a  witness  for 
the  state,  who  bad  come  to  the  county  with 
Howell,  and  who  was  then  at  work  for  a  Mr. 
Vorce,  who  lived  in  the  neighborhood,  states 
that  Howell  came  to  Mr.  Vorce's,  and  asked 
him  to  go  with  Iilm  over  to  Mrs.  Hall's. 
That  he  went,  and  on  the  way  Howell  said 
that  be  had  bean  criminally  Intimate  with 
bis  cousin,  Mrs.  Hall,  and  tlint  she  was 
pregnant,  and  asked  Smith  wliat  be  should 
do.  Smith  says  he  advised  Howell  to  com- 
plete bis  term  of  school  and  leave  the  coun- 
try. That  they  went  to  Mrs.  Hall's  and  re- 
mained for  dinner.  That  after  dinner  How- 
eU and  Mrs.  Hall  went  into  a  room  adjoining 
the  room  In  which  Smith  was,  and  he  over- 
heard them  talking  about  Mrs.  Hall's  condi- 
tion. That  Howell  became  angry,  and  talked 
very  abusively  to  Mrs.  Hall  about  it  That 
about  2  or  3  o'clock  In  the  afternoon  Howell 
and  Smith  together  left  Mrs.  HaU's.  On  the 
way  Howell  again  brought  up  the  subject  of 


Mrs.  HaU's  condition;  told  Smith  that  sha 
was  in  a  family  way,  and  that  he  was  the 
father  of  the  child;  that  she  bad  been  taking 
medicine  to  produce  an  abortion,  but  that  It 
had  failed  to  do  so;  and  finally  wound  up 
by  saying  that  if  Mrs.  Hall  did  not  get  rlil 
of  the  "damned  young  one"  be  would;  that 
be  did  not  intend  to  liave  bis  reputatioa 
ruined  on  accoimt  of  it.  Smith  again  ad- 
vised him  against  such  a  course;  told  him 
that  it  would  be  committing  a  crime  to  pro- 
duce an  abortion;  that  he  bad  better  teach 
his  school  out,  and  leave  the  country.  How- 
ell swore  tliat  he  would  be  "damned"  if  he 
would  do  It;  that  the  "damned  tiling"  had 
to  be  got  rid  of.  The  evidence  also  showed 
that  HoweU  was  at  Mrs.  HaU's  house  about 
8  o'dock  in  the  afternoon  of  the  19tb  of 
January,  the  day  preceding  the  nl^t  when 
Mrs.  HaU  and  her  children  were  murdered, 
and  remained  for  some  time;  that  he  went  to 
Brookfleld,  reaching  that  place  about  S 
o'clock;  that  he  left  Almrotfa'a  store  the  sec- 
ond time  abont  10  or  16  minates  before  8 
o'clock,  as  Lawrence  Lawson  testifies;  that 
about  8  o'clock  he  was  seen  going  south  on 
Main  street  In  Brookfidd,  and  in  the  direc- 
tion of  Mrs.  HaU's;  that  a  few  minutes  after 
8  o'clock  he  was  seen  by  Walter  Mitchell, 
who  knew  him  weU,  who  had  done  t>nslneB« 
for  him,  and  who  passed  within  five  or  six 
feet  of  him,  about  a  mUe  and  a  quarter  south 
of  ^rookfield,  going  south  on  the  direct  road 
towards  Mrs.  Hall's.  Cmtdifldd,  the  dty 
marsbal,  on  the  next  day  (Sunday)  took  the 
precaution  to  cover  up  with  boards  some 
of  the  tracks  defendant  made  in  the  snow 
in  the  lumber  yard,  and  the  next  day  he 
went  to  lilnneus,  obtained  from  the  sherifl 
defendant's  shoes,  and  they  corresponded  in 
every  particular  with  the  tracks  defendant 
had  made  in  the  lumber  yard.  Just  one 
week  before  the  20th  of  January,  1888,  de- 
fendant had  purchased  of  a  merchant  in 
Brookfleld  a  pair  of  arctic  overshoes,  and 
one  of  the  young  men  who  foUowed  on  his 
trail  from  Mrs.  HaU's  home  towards  Brook- 
fleld says  that  the  tracks  showed  that  thoy 
were  made  by  new  overshoes,  because  the 
creases  which  appear  In  the  bottom  of  new 
overshoes  showed  plainly  in  the  snow  where 
these  tracks  were  made.  WhUe  in  JaU  How- 
ell confessed  to  three  different  persons  who 
were  confined  there  for  minor  offenses.  To 
one  he  said  that  he  had  attempted  to  pro- 
duce an  abortion  on  Mrs.  HaU,  and  that  she 
died  from  the  effect  of  it;  that  he  then  took 
a  hatchet  and  klUed  the  boy;  "murdered  the 
children  next;  then  saturated  the  bed  and 
the  clothes  of  the  children  with  kerosene  oil." 
He  wanted  this  witness  to  procure  him  some 
acid  as  soon  as  he  got  out,  nnd  send  it  to  him 
by  a  Mr.  Brlnkley,  marked  "Rose  Water,"  to 
enable  him  to  cut  out  of  JaU  and  escape. 
To  another,  HoweU  said  "that  he  had  mur- 
dered Minnie  HaU  and  the  chUdren.  •  •  • 
Took  the  ax  and  knocked  ber  [Minnie  HaU] 
In  the  head.    •   •    •    Went  back   Into  tha 
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Iiouse.  Met  the  little  boy  in  the  other  room. 
Knodced  him  in  the  head  with  the  ax.  I 
went  in  the  other  room  and  killed  the  other 
Jittle  children  in  the  bed." 

The  defense  relied  on  in  the  lower  court  is 
■an  alibi,  defendant  fiHiming  that  after  reach- 
hig  Brool^eld  about  6:30  o'clock  he  never 
left  the  town  that  night   But  if,  as  he  states, 
be  reached  Minnie  Hall's  at  4  o'clock,  and 
after  being  there  Just  long  enough  to  get 
some  bandkerddefb— 6  or  8  minutes— he  left 
then  for  Brookfield,  he  must  have  been  al- 
most 2Vi  hours  on  the  road,  which  would 
be  an  unreasonable  time  in  which  to  go  over 
a  space  of  5^  miles  by  as  thoro\ighly  a 
trained   walker  aa  deifoidant  is   shown  to 
be.    But  the  testimony  of  defendant  as  to  his 
whereabouts  in  town,  and  as  to  the  length 
of  time  he  remained  there,  and  what  way 
be  employed  his  time  from  6:90  o'clock  to 
abont  3:10  o'dock  in  the  morning,  when  he 
was  arrested  at  the  Babb  Hotel,  is  by  no 
means   satisfactory.    His  claim  is  that  he 
wanted  to  go  out  with  some  farmer  friend 
out  towards  the  neighborhood  of  Griffith's, 
where  he  boarded,  which  was  some  10^  or 
11  miles  southwest  of  Brookfleld,  and,  fail- 
ing in  tliat,  that  he  wanted  to  go  out  on  the 
railroad  westward  to  Laclede,  which  would 
only  hare  saved  him  some  2V^  miles  of  walk- 
ing, but  he  never  went  to  the  depot  (a  to 
any   railroad    agent    to   inquire    when   the 
trains  left  going  west;  and,  if  the  Bt(»7  of 
Henry  Thornton  be  true,  who  says  defendant 
saw  him  in  Brookfleld  at  9:30,  and  asked  him 
if  he  was  about  to  start  out  witii  his  team, 
defendant  would  have  had  an  opportunity 
of  going  out  with  Thornton,  who  lived  with- 
in some  4  or  5  miles  of  the  locality  to  which 
defendant  wit<hed  to  go.     The  story  is  utter- 
ly improbable  that  defendant.  In  order  to 
save   only   2^   miles    walking  by   taking  a 
train  going  west  to  Laclede,  would  have  fail- 
ed to  make  inquiries  from  proper  sources 
as  to  the  time  of  the  trains,  and  yet  kept  on 
his  feet  walking  around  over  the  town  after 
he  had  transacted  his  business,  from  7:30 
P.  M.  to  2:30  A.  M.    It  Is  true  that  Stroud, 
who  bad  been  in  Linneus  jail,  testified  that 
he  saw  defendant  in  Brookfield  about  10:20 
that  night,  but  the  Jury  no  doubt  preferred 
to  believe  the  far  more  probable  stixy  told 
I7  numerous  witnesses  for  the  state.     The 
defendant  does  not  attempt  to  accoimt  for 
the  condition  of  his  clothes,  and  simply  says, 
in  regard  to  Smith's  testimony  and  that  of 
the  others  in  regard  to  his  confessions,  that 
they  are  false.    He  admits  his  attempt  to 
break   Jail,   or  that  he  wanted  to   escape. 
The  credit  of  many  of  the  witnesses  on  both 
aides   is   Impeached,    among   them   that   of 
Thornton  and  Stroud.     But  the  witnesses  for 
the  state,  espedally  those  who  pursued  and 
-arrested  the  defendant,  stand  unlmpeached. 
Tlie  (dilef  defense  relied  on  in  this  court  pro- 
ceeds on  the  theory  of  an  entire  lack  of  proof 
-of  the  corpus  delicti;   but  since  the  bill  of 
'Cxceptloas  baa  been  corrected  as  aforesaid, 


this  contrntlon,  it  may  well  be  supposed,  has 
been  abandoned,  though  the  briefs  of  de- 
fendant's counsel,  making  that  point  very 
conspicuous,  have  not  been  withdrawn. - 

.The  instractions  given  in  the  cause,  as 
well  as  those  refused  or  modified,  are  aa  t<A- 
lows: 

"(1)  The  court  instructs  the  Jury  that  if  they 
believe  and  find  from  the  evidence  in  this 
cause  beyond  a  reasonaUe  doubt  that  at  the 
county  of -linn,  and  state  of  Missouri,  the 
defendant,  Joseph  A.  Howell,  did  on  the  19th 
day  of  January,  1889,  or  at  any  time  prior 
to  the  finding  of  the  indictment  in  this  cause, 
feloniously,  willfully,  dellbwately,  premed- 
Itatedly,  and  of  his  malice  aforethought  kill 
and  murder  one  Nettle  Hall  In  the  manner 
and  form  charged  in  either  coimt  of  this  in- 
dictment, you  should  find  the  defendant 
guilty  of  murder  in  the  first  degree,  and  so 
state  in  your  verdict 

"(2)  The  court  instructs  the  Jury  that  by 
the  term  'feloniously'  is  meant  wickedly  and 
against  the  administration  of  the  law;  that 
Is,  wickedly  and  unlawfolly.  By  the  term 
'willfully'  is  meant  intentionally,  and  not  by 
accident  By  the  term  'deiiberatdy'  is  meant 
done  In  a  cool  state  of  the  blood.  It  do«« 
not  mean  brooded  over  or  com^ldored  or  re- 
flected on  for  a  week  or  a  day  or  on  hour, 
but  It  does  mean  an  intention  to  kill,  exe- 
cuted by  a  party  not  under  the  influence  et 
a  vloloit  passion  suddenly  amused;  and 
the  pasrion  ban  nCerred  to  Is  that  only 
which  is  produced  by  what  the  law  recog- 
nizes as  a  Just  cause  of  provocation.  By  the 
term  'premeditation'  is  meant  thought  of  be- 
forehand for  any  length  of  time,  however  tOtort, 
The  term  'malice,'  as  used  in  the  indictment 
does  not  mean,  in  a  legal  sense,  mere  spite, 
ill  will,  hatred,  or  dislike,  as  It  is  ordinarily 
understood,  but  it  means  that  condition  of  the 
mind  which  prompts  one  person  to  take  the 
Ufe  of  another  person  without  Just  cause  or 
Justlflcation,  and  signifies  the  state  of  disposi- 
tion which  shows  a  heart  regardless  of  social 
duty  and  fatally  bent  on  mischief;  and  "mal- 
loe  aforethought'  means  that  the  act  was 
done  with  malice  and  premeditation. 

"(3)  The  Jury  are  instructed  that  In  crim- 
inal cases  circumstantial  evidence  is  legal 
and  competent  to  establish  the  guilt  or  inno- 
cence of  the  defendant;  that  U,  In  this  case, 
the  evidence  be  such  that  upon  a  full  and  fair 
examination  of  all  the  facts  and  circumstan- 
ces you  are  satisfied  of  the  guilt  of  the  de- 
fendant as  charged  beyond  a  reasonable 
doubt  it  Is  your  duty  to  find  the  defendant 
guilty. 

"(4)  The  Jury  are  instructed  that  while  the 
law  makes  the  defendant  In  this  case  a  com- 
petent witness,  still  the  Jury  are  the  Judges 
of  the  weight  which  ought  to  be  attached 
to  his  testimony;  and  In  considering  what 
weight  ought  to  be  given  It  the  jury  should 
take  into  consideration  all  the  facts  and  dr^ 
cumstonces  surrounding  the  cose  as  disclosed 
by  the  evidence,  and  give  the  defendant's 
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tettimony  only  such  wrfght  as  they  bcIleTe 
It  entitled  to  in  view  of  all  the  facta  and 
dreuinstancea  proved  on  the  trial 

"(5)  The  ]ai7  are  the  sole  judges  of  the 
credibility  of  the  witnesses  and  of  the  weight 
and  value  to  be  given  to  their  testimony. 
In  determining  such  credibility,  weight,  and 
value  the  Jury  should  take  Into  consideration 
the  character  of  the  witnesses,  their  manner 
on  the  witness  stand,  their  Interest,  If  any, 
in  the  resnlt,  their  relation  to  or- feeling  for 
or  against  the  defendnnt  or  deceased,  the 
probability  or  Improbability  of  their  state- 
ments, as  well  as  of  aU  the  facts  and  dr- 
oumstanoea  givoi  in  evidence  in  this  cauae; 
and  in  this  connection  you  are  instructed 
that  If  yon  ahall  believe  from  lite  evidence 
that  any  witness  or  witnesses  have  willfully 
testified  falsely  to  any  material  fact  in  this 
cause  you  are  at  liberty  to  disregard  the 
whole  or  any  part  of  eadi  witness'  or  wit- 
nesses' testimony. 

"(6)  If  the  jury  believe  beyond  a  reasonable 
doubt  from  all  the  facts  and  circumstances 
as  detailed  in  evidence  In  this  case  that 
the  defendant  is  guilty  of  the  crime  as  charg- 
ed in  the  Indictment,  then  In  that  case  it  is 
the  duty  of  the  jury  to  find  the  defendant 
gnllty,  even  tliough  the  jury  may  be  satis- 
fied from  the  evidence  that  the  defendant 
sustained  a  good  character  and  reputation 
previous  to  and  up  to  the  time  of  the  oom- 
misslon  of  the  crime  charged. 

"(7)  Tlie  Jury  are  instructed  that  to  author- 
ize an  acquittal  on  the  ground  of  reasonable 
doubt  alone  such  doubt  should  be  a  substan- 
tial doubt  arising  out  of  the  evidence,  and  not 
a  mere  possibility  that  the  defoMiant  is  inno- 
cent 

"(8)  The  court  further  instructs  tlie  jury 
that,  if  they  b^eve  and  find  from  the  evi- 
dence that  the  defendant  made  any  statement 
or  statements  in  relation  to  the  homicide 
diarged  by  this  indlctm^it  after  said  homi- 
cide is  alleged  to  have  been  committed,  the 
jury  must  consider  such  statement  or  state- 
ments all  together.  The  defendant  is  eati.- 
tled  to  the  benefit  of  what  he  said  for  him- 
self, if  true,  and  the  state  is  mtitled  to  the 
ben^t  of  anythinif-he  said  against  himself 
in  any  statement  or  statements  proved  by 
the  state.  What  the  defendant  said  against 
himself  the  law  presumes  to  be  true  be- 
cause said  against  iiimself.  What  the  de- 
fendant said  for  himself  the  jury  are  not 
bound  to  believe  because  it  was  said  in  a 
statement  or  statements  proved  by  the  state, 
hut  the  jury  may  believe  or  disbelieve  it 
as  it  is  shown  to  be  true  or  false  by  the 
evidence  In  this  cause.  It  is  for  die  Jury 
to  consider  under  aU  the  circumstances  how 
much  of  the  whole  statement  or  statements 
of  the  defendant  proved  by  the  state  the 
jury  from  the  evidence  in  this  cause  dean 
worthy  of  belief. 

"(9)  The  court  instructs  tlie  jury  that  while 
an  attempt  to  escape  of  itself  does  not  es- 
tablish the  question  of  guilt  or  iimocenoe, 


yet  if  the  jury  believe  from  the  evidence 
that  the  defendant,  while  confined  in  the  Linn 
county  Jail,  charged  with  the  commissicn  of 
the  crime  of  which  he  is  now  being  tried, 
attempted  to  escape  therefrom,  then  the  Jury 
may  take  such  fact  into  OHiBlderation,  in 
connection  vrlth  all  the  other  facts  detailed 
in  evidence,  in  determining  the  guilt  or  inno- 
cesuse  at  the  defendant. 

"(10)  Hie  court  Instructs  the  Jiuy  that,  if 
they  find  the  defendant  guilty,  tiieir  verdict 
may  be  in  the  following  form:  'We^  the 
Jury,  find  the  defendant  guilty  of  murder 
in  the  first  degree,  in  manner  and  fbnn  as 
charged  in  the  indictment.'  " 

"<1)  The  court  instructs  the  Jury  that  the 
indictment  preferred  against  the  defendant 
in  this  case  is  a  mere  formal  accmation,  and 
is  of  itself  no  evldoice  wliatever  of  his  guQt 
Before  the  jury  can  find  the  defMidant  guilty 
they  must  lielieve  and  find  from  the  evi- 
dence t>efore  them,  and  that  beyond  all  rea- 
sonable doubt,  that  he,  the  said  defendant, 
and  in  the  manner  and  by  some  of  ihe  mesne 
mentioned  in  the  said  indictment,  wOlfally, 
intentionally,  deliberately,  and  premedltated- 
ly,  on  purpose,  and  with  malice  aforethought, 
did  kill  the  said  Nettie  HalL  And  the  court 
further  instructs  the  Jury  that  by  the  term 
'reasonable  doubt'  is  meant  that  state  of  the 
case  which,  after  the  entire  comparison  and 
consideration  of  the  evideDce,  leaves  the 
minds  of  the  Jurors  in  that  condition  that 
they  cannot  say  they  fed  an  abiding  convic- 
tion to  a  moral  certainty  that  the  charge  is 
tme. 

"(2)  The  coinrt  instructs  the  Jmy  tliat  if  tbe 
wh<^e  evidence  in  this  case  leaves  their 
minds  in  such  condition  that  they  are  nelttier 
morally  certain  of  the  defendant's  innocence 
nor  morally  certain  of  his  guilt,  then  a  rea- 
sonable doubt  exists,  and  the  jury  must  give 
tbe  defoidant  the  boieflt  of  such  doubt,  and 
acquit  him. 

"(3)  The  court  instructs  the  jury  that  be- 
toxe  they  can  find  the  defendant  guilty  of  the 
crime  charged  against  him  in  this  case  they 
must  l>elieve  and  find  from  the  evidence  be- 
fore them,  and  that  beyond  a  reasonable 
doubt,  and  to  a  moral  cortainty,  (1)  that  said 
Nettie  Hall  was  killed  and  miudered  as 
charged  in  the  Indictment;  (2)  that  the  de- 
fendant was  present  at  the  time  and  place 
mentioned  In  said  indictment,  and  did  then 
and  there  wiUfully,  Intcoitlonally,  deliberate- 
ly, and  prermedltatedly  and  of  his  malice 
aforethought,  in  the  manner  and  by  some  of 
the  means  specified  in  said  indictment,  kin 
the  said  Nettie  Hall;  and  unless  the  Jury  so 
find  they  are  lx>und  to  acquit  the  defendant. 

"(4)  Evidence  of  alleged  dedarations,  con- 
fessions, or  conversations  of  defendant  shonld 
be  received  by  the  jury  with  great  cantion, 
taking  into  consideration  the  liability  of  wit- 
nesses tp  forget  or  misunderstand  what  was 
really  said,  to  misquote  the  language  used, 
the  failure  of  defeodant  to  have  expressed 
his  own  meaning,  or  of  the  witness  to  corn- 
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prdiend  the  meaning  latended  to  be  eon- 
Te^ed.  the  hiflnuity  of  human  memory,  the 
protwibiUtr  of  the  wltnesB  intentloDally  or 
mtintentiMtaUy  chan^g  or  altering  the  ex- 
pression used. 

"(5)  The  Jury  are  inatmcted,  if  they  lutre  a 
reasonable  doubt  that  the  defendant  commit- 
ted the  homicide  alleged  in  the  Indictment, 
or  fraa  present  at  the  time  said  homicide  is 
alleged  to  have  been  committed,  they  win 
find  a  verdict  acquitting  defendant. 

"(6)  The  court  Instructs  the  Jury  that  In 
making  up  their  verdict  as  to  the  guilt  or  in- 
nocence of  defendant  they  must  consider  the 
evidence  offered  in  his  behalf  as  to  his  pre- 
vious g^>od  character  Just  like  any  other  fact 
in  this  ca«e;  and  if,  after  duly  fvelgblng  and 
considering  such  evidence  of  good  character 
along  with  the  other  evidence  in  this  case, 
it  does  not  appear  to  the  Jury  that  defendant 
ia  guilty  of  the  charge  preferred  against  him 
beyond  all  reasonable  doubt,  then  the  Jury 
should  acquit  the  defendant. 

"(7)  The  Jury  are  the  sole  and  exclusive 
Judges  of  the  credibility  of  the  witnesses, 
and  they  are  not  bound  to  give  to  the  testi- 
mony of  any  witnesses  any  other  or  greater 
wel(^t  than,  from  all  tbe  facts  and  circum- 
stances they  deem  it  entitled  to;  and  In  de- 
termining what  weight,  if  any,  they  will 
give  to  the  testimony  of  any  witness,  they 
may  take  into  consideration  the  probability 
or  improbablUty  of  the  truthfulness  of  the 
statement  of  such  witness  on  the  stand,  his 
prejudice  or  bias  in  this  cause  in  giving  his 
testimony. 

"(8)  Under  the  law  the  defendant  is  a  com- 
petent witness  to  testify  In  his  ovm  behalf, 
and  the  court  Instructs  the  Jury  that  they 
should  fairly  and  Impartially  weigh  and  con- 
sider tbe  evidence  of  the  defendant,  who  haa 
testified  in  this  case,  along  with  the  other 
evidence  before  them. 

"(9)  It  is  agreed  in  this  case  that  Wm. 
Adams,  on  the  night  of  Januniy  19,  18S9, 
about  2  o'clock  A.  M.,  while  working  with 
James  Gullatin,  Patrick  Flyim,  and  others, 
saw  a  naan  in  the  Hannibal  and  St.  Joe  Rail- 
road yards  in  Brookfield,  Missouri;  that  he 
(said  Adams)  was  within  plain  view,  and 
within  20  or  28  feet  of  said  man;  tliat  he 
saw  said  person  in  said  yards  two  or  three 
times;  that  he  did  not  and  could  not  recog- 
nize said  person;  that  afterwards,  when  de- 
fendant was  arrested,  and  he  saw  him,  he 
could  not  and  did  not  recognize  him  as  being 
the  man  he  had  so  seen  in  said  yards.  There- 
fore the  Jury  must  take  this  admission  as 
condnsive  of  the  fbcts  stated  by  him,  and  in 
determining  their  verdict  In  this  case  will  ex- 
clude from  their  consideration  oil  evidence 
contradictory  of  or  inconsistent  with  said  ad- 
mission. 

"(10)  {The  prosecution  seeks  a  conviction 
of  the  defendant  in  this  case  upon  what  Is 
known  in  law  as  'clrBumstantlal  evidence.'] 
In  order  to  Jnstl^  the  conviction  of  defend- 
ant npon  circumstantial  evidence  alone,  the 


court  [therefore]  Instructi  the  Jury  that  It 
is  not  sufficient  to  Justify  them  in  convicting 
the  defendant  upon  audi  evidence  that  the 
facts  proved  coincide  with,  account  for,  and 
even  render  probable  the  hypothesis  sought 
to  be  eataUi^ed;  but  they  must  exclude  to 
a  moral  certainly  every  other  hypothesis  but 
the '  one  sought  to  be  established,  vi2.  fhe 
guilt  of  defendant.  And  onless  all  the  facts 
and  dnnunstances  proved  are  consistent  with 
each  other  and  with  the  guilt  of  th%  defend- 
ant, and  absolutely  inconslstoit  with  and  un- 
explalnable  upon  any  other  reasonable  the- 
ory than  that  of  defendant's  guilt,  the  Jury 
under  the  law  would  not  be  Justified  to  con- 
victing the  defendant  upon  sudi  evid^ice, 
but  ought  to  acquit  him. 

"(H)  T*e  Jury  are  instructed  that  where 
the  proeecation  relies  npon  circumstantial  ev- 
idence alone  tor  a  conviction  [as  in  this  case] 
the  Jury  must  be  satisfied  beyond  a  reasona- 
ble dontit  that  the  crime  has  been  committed 
by  some  one  in  manner  and  form  as  charged 
In  the  Indictment,  and  they  must  not  only  be 
satisfied  that  all  the  circumstances  proved 
are  consistent  with  defendant's  having  com- 
mitted the  act,  but  they  mnst  also  be  satis- 
fied tbat  ttte  facts  are  sudi  as  to  be  incon- 
aistont  with  any  other  reasonable  conclusion 
than  that  the  defendant  is  tbe  guilty  person; 
and  if  the  material  facts  necessary  to  oon- 
Btitnte  a  chain  of  circumstances  sufficient  to 
authorize  the  Jury  hi  convicting  the  defend- 
ant under  the  other  Instructions  herein  are 
wanting  in  a  single  link  in  such  chain  that 
it  ia  sufficient  to  raise  a  reasonable  doubt, 
the  Jury  should  acquit  the  defendant 

"(12)  The  law  presumes  the  defendant  tn- 
nocmt  of  the  crime  charged  against  liim, 
and  tike  bnnten  of  proof  rests  upon  the  state 
to  make  ont  and  establish  by  ttie  evidence 
beyond  a  reasonable  doubt  and  to  the  8ati»' 
f actiitMi  of  the  Jiuy  every  fact  and  Ingredient 
neoeflsary  to  show  his  guilt,  and  npon  the 
'v^ole  case  the  evldmce  must  be  so  strong 
and  convincing  as  to  estabUah  in  the  minds 
of  the  Jurors  the  guUt  of  the  defendant  to  a 
moral  certainty  before  the  Jury  are  author- 
ised to  find  him  guilty.  If,  therefore,  after 
a  full  and  dellt>erate  coneAderatlon  of  all  the 
evidence  before  them  in.  the  case,  the  Jury 
Mitertaln  any  reasonable  doubt  of  the  de- 
fendant's guilt,  they  should  give  htm  the  l>en- 
efit  of  such  doubt,  and  acquit  the  defendant. 

"(13)  In  every  case  where  there  Is  a  crime 
diarged  against  a  dUzen  the  law  clothes  the 
citizen  charged  with  the  pre.sumption  of  in- 
nocenoe, — tliat  is,  the  law  presumes  said  dtl- 
sen  did  not  commit  and  Is  entirely  innocent 
of  the  crime  charged;  and  so  strong  Is  this 
presumption  that  it  clings  to,  surrounds, 
rtiields,  and  protects  the  citizen  until  it  is 
overcome  and  proved  by  the  evidence  that 
such  presumption  Is  In  truth  and  in  fact 
false,  and  that  the  citizen  is  beyond  all  rea- 
sonable doubt  guilty  of  theoCTonse  and  crime 
as  charged;  and  In  this  case  defendant  Is  not 
only  clothed  with  the  presumption  of  inno- 
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ccnce  attaching  to  evety  citizen  charged 
with  the  commission  of  a  crime,  (before  men- 
tioned,) but  he  Is  clothed  with  the  further 
presumption  of  the  law  that  by  reason  of  bis 
Idndi-ed  (blood)  relationship  with  deceased 
Of  snch  tbere  was)  he  wonid  be  leas  likely  to 
commit  the  offense  charged  than  if  each  kin- 
ship had  not  existed;  and  before  the  Jury 
wonld  be  warranted  in  depriving  him  of 
those  presumptions  with  which  the  law 
clothes  him  as  aforesaid,  the  evidoice  mnst 
be  so  strong,  dear,  and  conclustve  as,  when 
considered  In  the  llg^t  of  each  of  these  ta.- 
Torable  presumptions,  tbe  previous  good 
character,  (If  sndi  has  been  proven,)  and  Of 
aU  other  facts  and  circmnstanoes  in  evi- 
dence, to  leave  no  reasonable  doubt  in  the 
minds  of  the  Jniy  that  he^  notwithartand- 
ing  such  favorable  presumptions,  kinship, 
character,  and  circumstances,  committed  HiB 
offense  charged. 

"(14)  When  Hie  state  seeks  to  convict  up- 
on circumstantial  evidence,  each  fact  in  a 
cltaln  of  facts  from  which  the  main  fact  in 
issue  Is  to  be  inferred  must  be  proved  t>y 
competent  evidence,  and  by  the  same  weight 
and  force  of  evidence  as  if  each  one  was  the 
main  fact  in  issue,  and  all  the  facta  proved 
must  be  consistent  with  each  other  as  well 
as  with  the  main  fact  to  be  proved. 

"(15)  The  Jury  in  making  up  their  ver- 
dict wlU  disregard  all  evidence  tendhig  to 
rtiow  that  defendant  was  not  talking  to  Law> 
rence  Lawson  in  the  store  of  witness  Alm- 
roth  in  Brookfleld  at  about  fifte«i  minutes 
post  eight  o'clock  on  the  night  of  January  19, 
1889,  or  that  he  did  not  remain  a  few  min- 
utes thereafter  talking  to  said  lAwson,  as 
the  law  conclusively  presumes  that  the  state- 
ment of  said  llAWSon  in  this  regard  Is  true. 

"(IC)  Tire  law  requires  that  no  man  shall 
be  convicted  of  a  crime  until  each  and  every 
one  of  the  jury  are  satisfied  by  the  evidence 
in  the  case,  to  the  exclusion  of  every  reasona- 
ble doubt,  of  his  guilt  as  charged.  So  in  this 
case,  unless  the  Jury  are  satisfied  by  the  evi- 
dence of  def aidant's  guilt  as  charged  beyond 
all  reasonable  doubt,  and  to  a  moral  certain- 
ty, they  ebould  acquit  hJm;  and  if  any  <me 
of  the  jury  have  a  reaaonable  doubt  as  to  de- 
foidant's  guilt,  they  cannot  convict  him. 

"(17)  The  court  instructs  the  jury  that  on 
the  previous  trial  of  this  cause  it  was  admit- 
ted and  agreed  by  both  the  state  and  the  de- 
fendant that  one  Lawrence  Lawson  would 
testify  'that  he,  said  Lawson,  was  talking 
with  defendant  in  the  store  of  witness  Alm- 
roth,  in  Brookfield,  at  about  fifteen  mlnates 
past  eight  o'clock  on  the  night  of  January 
19,  1889,  and  that  he,  defendant,  remained 
there  in  said  store  a  few  minutes  thereafter, 
talking  to  said  Almroth.'  Hie  court  there- 
fore instructs  the  Jury  tiiat  such  admission 
must  be  taken  as  a  fact,  and  In  their  consid- 
eration of  their  verdict  In  this  case  they  will 
exclude  all  evidence  contradictory  of  or  in- 
consistent with  such  admission. 

"(18)  Under  the  law  and  the  evidence  the 
jury  must  find  the  defendant  not  guilty." 


I  The  applicatlMi  for  a  oontlnnanoev  filed 
September  29,  1891,  so  far  as  necessary  to 
quote  it,  is  the  following:  "Tliat  one  TiisU 
M'iUiams  Is  a  material  and  important  wit- 
ness for  the  defendant  That  he  resides  in 
the  town  of  Trenton,  in  the  coun^  of 
Grundy,  In  the  state  of  Missouri.  That  his 
folks  and  family  resided  here,  auu  tnat  said 
WilUams  is  now  temporarily  attsent  from 
his  said  home.  That  he  has  been  soalisent 
for  about  six  or  seven  we^s.  That  about 
the  14th  day  of  August  defendant's  attor- 
neys made  inquiry  of  the  relatives  of  said 
Williams  and  others^  his  frioida^  and  fliat 
they  informed  said  attorneys  that  said  Vir- 
gil Williams  was,  as  they  believed,  in  the 
city  of  Chillicothe,  in  the  coonly  of  Living- 
ston, in  the  state  of  Missouri.  Tliat  oa 
said  14fh  day  of  August,  A.  D.  1891,  the  de- 
fendant caused  a  subpoena  to  be  issued  by 
the  clerk  of  this  court,  and  delivared  to  the 
sheriff  of  sold  Livingston  cotmty,  Missouri, 
and  that  on  the  17th  day  of  August,  1891, 
said  sheriff,  as  shown  by  his  return  here- 
with presented,  made  return  of  said  sub- 
poena that  said  Williams  could  not  tie  found 
in  his  said  county  of  Livingston.  Tliat  de- 
fendant is  informed  and  believes,  and  so 
states  the  fact  to  be,  that  said  Williams  is 
but  temporarily  absent  from  his  home  in 
Trenton,  Missouri,  and  that  he  la  expected 
to  return  tn  a  few  weeks  from  this  time  to 
his  said  home  in  Trenton,  MlssourL  That 
the  exact  whereabouts  of  said  Williams  has- 
not  been  known  to  the  defendant  or  his  at- 
tomeys  or  the  said  friends  and  relatives  of 
said  WiUiams  since  said  Williams  left  hero 
up  to  the  ijx^sent  time.  That  one  Owen 
McKlnney  has  been  subpoenaed  by  the  state- 
ns  a  witness  against  this  defendant.  That 
defendant  brieves  tliat  on  the  trial  of  thi» 
cause  the  state  will,  as  they  Iiave  hereto- 
fore done,  introduce  sold  McKlnney  as  wit- 
ness against  this  defendant  Ttiat  said  Mc- 
Klnney will  swear  that  on  the  night  of  the 
19th  of  January,  1889,  he  saw  tills  defend- 
ant just  across  the  street  from  a  certald 
lumtter  yard  in  the  town  of  Brookfleld,  in 
tlie  county^  of  Linn,  and  near  the  railroad 
yards  in  said  town,  and  that  be  recognized 
and  identified  the  man  that  he  so  saw  as 
being  this  defendant  That  if  said  Wllliama 
was  presMit  he  would  testify  that  about  the 
27th  of  April,  just  about  one  day  before 
the  examinatiixi  of  the  witnesses  began  on 
the  trial  of  this  case  at  the  April  term 
at  the  court,  said  Owen  McKlnn^,  witness 
toe  the  state  aforesaid,  and  at  the  Bvans 
House,  an  hotel  in  said  town  of  Trenton, 
where  said  McKlnney  was  thai  stopping  and 
in  the  presence  and  hearing  of  said  Wil- 
liams, and  to  one  B.  D.  l^irklns,  In  re- 
sponse to  a  question  by  said  Larkins  to  said 
McKlnney,  asking  what  he,  McKinney,  was 
doing  here,  said  McKinney  said  hi  substance 
and  as  follows:  That  he,  McKlnney,  tiad  come 
up  hei-e  to  swear  agahist  Joe  Howell;  that  be 
did  not  know  any  more  about  the  case  than 
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did  he,  Tjiririw;  that  he  did  not  know  whether 
it  was  Joe  Howell  that  he  saw  that  night  by 
the  lumber  yard  or  mot;    that  he  did  not 
know  any  bettor  than  he,   Larkins,  knew 
who  it  was.    That  he  said  that  he  had  been 
paid  to  come  np  here  as  a  witness,  and  that 
he  was  getting  good  money  out  of  it.    That 
said  Virgil  WilUama  is  not  present  at  this 
court,  and   defendant  has   been  unable  to 
learn  of  his  whereabouts,  so  as  to  have  Us 
deposltioii,  w    to    have    him    subpoenaed. 
That  B.  D.  Larkins  is  a  material  and  im- 
portant witness  for  the  defendant    That  de- 
fendant Is  infonned   and   belieyes,   and   so 
states  the  fact  to  be,  that  said  B.  D.  Lar- 
kins resides  In  the  town  of  Trenton,  In  said 
county  and   state.    That  the  wife  of  said 
E.  D.   lurking  resides  in  this  town.    That 
said  Tjirteinii  left  this  town  and  his  home 
here  in  Trenton  about  the  1st  day  of  Au- 
gust, A  D.  1891,  to  look  for  a  job  <m  the 
railroad.    That  he  is  a  railroad  man,  and 
follows  the  occupation  of  railroading  for  a 
lireUhood.    That  he  left  this  town  as  afore- 
said, to  be  on}y  temporarily  absoit,  in  order 
to    lo<dE    around    for  a  Job  of  railroading, 
lliat  about  the  13th  day  of  August,  1891, 
the  wife  of  said  Larldns  learned  that  her 
huslxuid  was  in  the  city  of  Quincy,  in  the 
state  of  UllntMs,  and  so  informed  plaintiff's 
attorneys,  whereupon  and  about  that  date 
pUilntifrs   attorneys   made   inquiry   in    said 
dty  of  Quincy,  and    learned,   and    affiant 
states  the  fact  to  be,  that  said  Larkins  left 
said  dty  at  said  time,  and  that  sold  Lar- 
kins will  return  to  his  home  in  said  town 
of  Trenton  in  a  short  time,  and  In  a  few 
wedcs.   That  defendant  does  not  now  know, 
neither  has  he  been  able  to  learn  of,  the 
exact  whereabouts  of  said  Larkins  since  he 
left  said  dty  of  Quincy.    Tliat  said  Larldns, 
if  present,  would  swear  that  at  the  Evans 
House,  an  hotel  In  said  town  of  Trenton,  and 
on  alxHit  the  27th  day  of  April,  1891,  one 
Oxiea  McEllnney  said  to  witness  I>arkinB, 
In  the  presence  and  heating  of  one  Virgil 
Williams,  that  he,  McKinney,  had  come  up 
tiere  to  swear  against  Joe  Howell.    That 
he  did  not  know  any  more  about  the  case 
tban  did  he,  Larkins.    That  he  didn't  know 
wliether  it  was  Joe  Howell  that  he  saw  that 
nlfiht  by  the  lumber  yard  or  not    That  he 
didn't  know  any  better  than  he,  Larkins, 
knew  who  it  was.    That  he  said  that  he 
bad  been  paid  to  come  up  here  as  a  wit- 
ness, and  that  he  was  getting  good  m<M>ey 
out  of  it    That  said  Larkins  is  not  present 
at  this  court,  and  defendant  has  been  un- 
able to  learn  of  his  whereabouts,  so  as  to 
rabpoena  him  or  take  his  deposlticm.    That 
one  Wm.   Adams  is  a  material  and  impor- 
tant witness  for  the  defendant  in  these  cases, 
and  tai  eadi  of  said  cases.    That  he  resided 
In  the  town  of  Brookfleld,  in  the  county  of 
Unn.  in  the  state  of  Missouri,  and  has  for 
•ome  years  past  so  resided  there,  and  np  to 
about  the  14th  day  of  August,  1891.     That 
his  family  is  still  In  said  town  of  Brookfleld, 


I  and  stUl  resides  there,  as  defendant  ia  in- 
formed and  belieyes,  and  so  states  the  fact 
to  be.  That  about  sold  time  he  ceased  the 
employ  of  the  Hannibal  and  St  Joseph  Rail- 
road at  that  place,  and  left  his  home^  in 
said  Brookfleld,  to  look  for  or  sedc  employ- 
ment with  some  railroad.  That  he  is  tem- 
porarily abs^it  from  his  home,  so  seeking 
employment,  and  will  be  absent  for  sev- 
eral wedts,  imtU  he  procures  employment, 
when  he  will  and  intends  to  return  to 
his  family.  That  defendant  lias  been  un- 
able to  locate  or  find  where  said  wit- 
ness is,  or  where  he  went  for  employ- 
ment, or  to  find  his  whsceabouts,  bat  that 
in  a  few  weeks  said  Adams  will  return. 
That  on  said  14th  day  of  August,  1891,  de- 
fendant caused  a  subpoena  to  be  Issued  for 
said  witness  by  the  derk  of  the  court,  and 
delivered  to  the  sheriff  of  Linn  county,  Mis- 
souri, where  defendant  believes  said  wit- 
ness was,  and  where  he  knew  he  resided, 
not  having  been  Informed  or  learned  or 
ascertained  of  his  severance  with  said  rail- 
road, or  his  intention  to  seek  employment 
elsewhere;  but  that  said  sheriff  made  return 
of  said  subpoena  on  the  21st  day  of  August, 
1801,  which  subpoena  defendant  herewith 
presents  to  the  court,  that  he  could  not  find 
said  witness  in  Linn  county,  Missouri.  That 
said  witness  would  testify,  if  present,  that 
'I  was  switchman  in  the  employ  of  the 
Hannibal  and  St  Joseph  Railroad  Company 
in  the  Brookfidd  yard  on  the  night  of  the 
19th  of  January,  1889.  While  there  at  woric, 
helping  to  make  up  a  train,  with  Ir'at  Flynn, 
James  Cullatin,  and  others,  I  saw  a  man 
in  the  yard  there,  and  was  within  twenty^ 
six  w  twenty-dght  feet  of  him.  Afterwai-ds 
I  saw  him  again,  two  or  three  car  lengths 
away.  I  do  not  know  who  the  man  was. 
I  cannot  aay  the  defendant  was  the  man. 
Mr.  Crutchfleld,  the  town  marshal,  and  two 
or  three  other  men  came  along,  they  said 
tracldng  a  man.  James  Cullatin  and  myself 
Joined  with  them.'  That  he  saw  this  man 
in  the  yards  that  night  some  two  or  three 
times,  and  at  neither  time,  whether  alone 
or  with  the  oth^  so  tradcing,  could  he  say 
that  he  recognized  the  man,  or  that  defend- 
ant is  the  man  he  saw.  That  he  did  not 
know  the  man.  That  said  witness  is  not 
present  at  this  term  of  court,  and  that  on 
the  tdal  it  will  become  and  Toe  a  material 
issue  and  question  as  to  whether  the  de- 
fendant was  In  the  dty  of  Brookfidd  from 
about  the  hour  of  six  o'dock  P.  M.  of  the 
19th  day  of  January,  1889,  all  the  time  on 
up  to  about  the  hour  of  mldnit^t,  or  12 
o'clock,  of  that  night  l%at  the  state  will, 
as  it  has  heretofore  done,  dalm  upon  sold 
trial  that  at  nine  o'dock  P.  M.,  and  prior 
thereto,  of  said  night,  and  on  up  to  about 
midnight  of  said  night,  the  defendant  was 
absent  from  and  not  in  the  dty  of  Brook- 
fleld aforesaid." 

Other  facts  inddent  to  the  trial  of  the 
caiise  will  be  adv^ted  to  further  <». 
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A.  W.  maaimi  and  Harber  &  Knight,  for 
appellant  R.  F.  Walker,  Atty.  Gen.,  and 
ICortaa  Jourdan,  Aaat  Atty.  Gen.,  for  the 
State. 

SH£BWOOI>,  J.  1.  In  discussing  the  ra- 
rious  &reota  assigned  for  a  reverbal  of  the 
jBclgment  In  thla  cause,  attention  wUl  first 
be  turned  to  tbe  application  for  a  ccmtinu- 
ance,  heretc^ore  set  forth.  There  la  In  this 
state  a  statute  In  which  are  formulated  the 
stntutcMry  grounds  for  a  continuance  in  crim- 
inal cases  as  follows:  Rev.  St  1888,  §  4181: 
"A  motion  to  coatinue  a  cause  on  the  part 
of  the  defendant  on  account  of  the  absMtee 
of  eridence  must  be  supported  by  the  onth 
or  affldarlt  of  the  defendant  or  some  repti- 
taUe  person  in  his  behalf,  showing  the  mate- 
riality of  the  evidence  expected  to  be  ob- 
tained, and  that  due  diligence  has  been  used 
to  obtain  it  and  where  the  eyidence  may  be; 
and  U  it  Is  for  an  absent  witness,  the  affi- 
davit must  give  his  name,  and  show  where 
he  resides  or  may  be,  and  the  probability  of 
procuring  his  testimony,  and  within  what 
time,  and  what  facta  he  believes  the  wit- 
ness will  prove,  and  that  he  beeves  them 
to  be  tme,  and  that  he  Is  unable  to  prove 
such  facts  by  any  other  witness  whose  tes- 
timony can  be  as  readily  procured,  and  that 
the  witness  is  not  absent  by  the  coimivance, 
procurement  or  consent  of  the  defendant 
and  what  dUlgence,  if  any,  has  been  used  in 
tbe  premises,  by  the  defendant,  and  that  the 
application  is  not  made  for  vexation  or  de- 
lay merely,  but  to  obtain  substantial  Justice 
on  the  trial  of  the  cause."  Analyzing  this 
section.  It  will  be  found  that  the  requisites 
for  such  an  application  are:  (1)  That  it  show 
tbe  materiality  ot  tbe  evldmce  expected  to 
be  obtained;  (2)  that  it  show  due  diligence 
has  been  used  by  the  defendant  to  procure 
such  evidence,  and  in  what  that  diUgence 
consists;  (3)  give  the  name  of  the  witness, 
and  show  where  he  resides  or  may  l>e;  <4) 
show  the  probability  of  procuring  his  testi- 
mony and  within  what  time;  (5)  state  what 
facts  applicant  believes  the  witness  will 
prove;  (6)  that  applicant  believes  them  to  be 
true;  (7)  that  he  is  unable  to  prove  them  by 
any  other  witness  whose  testimony  can  be 
as  readily  procured;  (8)  that  the  witness  Is 
not  absent  by  the  connivance,  procurement, 
or  consent  of  defendant;  (9)  that  the  appli- 
cation is  not  made  for  vexation  or  delay,  etc.; 
(10)  lastiy,  the  application  must  be  supported 
by  the  oath,  etc.  There  are  no  Intendments 
of  law  In  favor  of  such  applications,  and, 
examining  the  present  one,  it  will  readily  ap- 
pear that  it  lacks  several  of  the  essentials 
which  the  statute  prescribes.  The  applica- 
tion docs  not  comply  with  the  first  statu- 
tory ground,  because  It  Is  well  established 
that  It  is  no  ground  for  a  continuance  that 
there  is  an  absent  witness  who  can  be  used 
merely  to  impeach  the  chief  witness  of  the 
adverse  party.    Whart.  Crlm.  PI.  &  Pr.  {  592, 

nd  cases  cited.    No  showing  of  diUgence  Is 


presented  by  the  applieattnn,  taity  a  portion 
of  which  has  been  celled;  bat,  looking  to  the 
original,  it  is  shown  that  wtiat  WUHama  and 
B.  D.  Larldns  would  testify  to  was  In  re- 
lation to  Owen  McEHniMyli  (a  wttnees  who 
twice  before  had  testified  on  briialf  of  the 
state)  making  eontradletory  statemoits^  and 
was  known  to  defendant  "after  the  trial  of 
this  cause  in  May,  1890."  Bow  Icaig  after 
this  it  wtis  known  ^>e8  not  appear,  nor  doe* 
it  appear  that  Immediately  on  its  beooBting 
known  the  proper  stt^s  were  taken,  or  the 
prcper  process  issued,  to  secore  tlie  attend- 
ance or  the  deposition  of  those  witnesses; 
but  in  any  event,  If  due  diligence  had  been 
uxed  in  this  regard,  still  the  testimony  of 
tite  witnesses  would  only  have  tended  to 
impeach  McKinney,  who  was  supported  in  his 
testimoi^  as  to  recognizing  def  aidant  as  be 
was  mnnlng  through  the  railroad  yards  by 
Miller,  CuUatin,  and  I^pper,  so  that  even  if 
McKluney's  testimony  had  been  overthrown, 
the  result  wonid  have  reBULtned  vnaSected. 
And  besides,  tbe  testimony  of  the  absent 
witnesses  mentioned  was  otHj  to  be  used  to 
Impeach  the  tesUm(»y  of  McKinney,  and 
therefore,  for  the  reason  already  given,  fur- 
nished no  ground  for  a  continuance.  Tlie 
same  line  of  remark  ai^Ilea  to  the  testi- 
mony of  R  D.  Larklns.  As  to  the  witnwa 
Adams,  it  does  not  appear  when  defendant 
became  apprised  of  tbe  knowledge  of  Adania 
on  the  subject,  nor  what  steps  he  took,  on 
that  occasion.  But  tbe  testimony  of  Adams 
was  wholly  unimportant,  as  it  was  only  of 
a  very  weak,  negative  charaeter.  It  singly 
went  to  show  that  he  saw  a  man  in  tbe  rail- 
road yards  that  nl^t  of  the  murder,  whom 
he  did  not  recognize  as  the  d^endant  This 
was  certainly  a  very  trivial  ground  on  ^hicta 
to  ask  a  continuance.  The  present  applica- 
tion was  made  with  the  view  to  postpone  an 
approaching  third  trial.  Nearly  two  years 
bad  then  elapsed  since  the  crime  had  been 
committed,  and  it  would  have  required  a  far 
stronger  showing  than  that  made  by  defend- 
ant to  have  authorized  a  continuance;  for 
such  applications  have  no  presumptions  in- 
dulged in  their  favor,  while  every  reasonable 
presumption  is  Indulged  In  behalf  of  the  ac- 
tion of  the  trial  court  when  it  refuses  a  con- 
tinuance. State  V.  Wfaltton,  68  Mo.  91;  SUte 
V.  Ward,  74  Mo.  253,  and  cases  cited;  State 
T.  WUson,  85  Mo.  134;  State  v.  Steal,  (Mo. 
Sap.)  22  S.  W.  Bep.  461;  State  v.  Gamble, 
108  Mo.  600,  IS  S.  W.  Rep.  1111;  K^Iy, 
Grim.  Law,  S  339.  No  error,  therefore,  oc- 
curred In  the  trial  court  refusing  to  con- 
tinue tbe  cause. 

2.  Next  for  consideration  la  tiie  point  that 
the  Jury  were  allowed  to  separata.  Tbe  rec- 
ord discloses  that  while  the  Jury,  in  charge  of 
the  sheriff,  was  passing  along  the  street,  Jo- 
rw  Renfro  called  to  hu  sister.  Mm.  Winters, 
who  was  on  the  opposite  side  of  the  street 
and  Inquired  as  to  hia  mother's  condition; 
that  with  the  sheriff  he  walked  partially 
acros  the  street,  in  full  view  of  tbe  other 
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Jurors,  and  lo  a  tone  of  Totce  lotid  enongb  to 
be  beard  by  them  talked  to  her  (Mb  Bister) 
about  the  anticipated  death  of  their  mother. 
The  rest  <rf  the  Jurj  and  the  officer  In  charge 
heard  all  this  conTeraatton.  Renfro  was  all 
the  tbne  in  charge  of  the  sheriff,  and  In  fall 
Tlew  of  the  officer  and  entire  }nry.  'Ala  la 
flhown  by  the  nffldavlti  of  Sheriff  Bain,  Jnror 
Renfro,  JtniorB  Dent  and  Moe,  and  Susan 
Wlntera.  We  have  hitherto  ruled  that  aeo- 
tloa  4209,  Rev.  St  1888,  respecting  the  non- 
aeparatlon  of  Jvron  in  capital  cases,  must  be 
strictly  observed.  State  v.  Hurray,  91  Mo. 
95,  3  S.  W.  Rep.  397;  State  v.  Gray,  100  Mo. 
623.  13  &  W.  Rep.  80a  In  this  caae,  how- 
ever, the  state  has  assumed  the  bnrden,  tin- 
der the  mUng  la  State  v.  Orrtck,  106  Mo.  Ill, 
17  &  W.  Rep.  176,  329,  and  afflrmatlv^y 
shown  the  facts  aforesaid,  which  facts  direct- 
ly establish  that  no  such  separation  has  oc- 
curred as  woiild  fWl  within  ttie  purview  of 
oar  statute  or  former  rulings.  See,  also, 
State  V.  Sansone,  (Mo.  Sup.)  22  S.  W.  Rep. 
«17. 

3.  The  motion  for  a  new  trial  alleges  alao 
tliat  after  the  dose  of  the  evidence,  and 
agninat  flie  objections  of  defendant,  one  of 
the  jurors  was  permitted  to  try  on  one  of  the 
oversboea  whi<^  had  been  identified  as  that 
of  defendant  by  Denbo  and  by  Deputy  Bber- 
tff  Wtnteia;  bat  the  record  makes  itomenr 
tion  of  andi  an  occurrence,  and  so  aothlng 
De4>d  be  said  on  thto  point 

4.  In  the  motion  for  a  new  trial  it  is  daia»- 
«d  tbat  Jurors  Ford  and  Oanntngfaam  had 
prejudged  the  case,  were  prejudiced  against 
defendant,  and  were  therefore  inoompetoit 
to  sit  In  the  cause.  Theee  jnrora,  whose  rep- 
utations for  truth  are  established  by  ntuncr>> 
■aas  affldaytts  of  residents  of  the  ooonty, 
deny  this.  There  are,  it  Is  true,  affldavlta  to 
the  contrary;  but  when  there  are  affidavits 
pro  and  con  ia  a  ease  of  this  sort  it  would 
require  a  very  strong  case,  indeed,  which 
would  Indpce  this  court  tp  Interfere,  and  set 
aside  the  verdict  (m  that  account.  Morgan 
V.  Boss,  74  Mo.  318;  State  v.  C^ook,  84  Mo. 
40;   State  v.  Gonce,  87  Mo.  627. 

5.  The  remarks  of  Mr.  Boln,  counsel  for 
the  state.  In  regard  to  the  overshoes,  were 
■ohJected  and  excepted  to  at  the  time,  but 
counsel  for  defendant  at  once  withdrew  his 
«zeei>tioa;  ao  this  left  no  exception  stand- 
ing. As  to  the  subsequent  remarks  of  the 
counsel,  ttiongh  excited  to,  suc^  exception 
was  not  preserved  in  the  motion  for  a  new 
trial,  and  consequently  occupies  a  siinUar  at- 
titude to  the  exception  which  was  with- 
-dtawn. 

6.  It  is  Insisted  that  error  occurred  in  the 
admiasion  of  evidence  lowing  that  after  the 
first  conviction  of  defendant  he  planned  and 
endeavored  to  make  his  escape,  and  tried  to 
induce  outers  to  assist  him  therein.  Such 
evidence,  tending,  as  it  does,  to  Indicate  a 
«onscloQsness  of  guilt  on  ttie  part  of  a  pris- 
oner, and  therefore  a  strong  motive  for  ea- 
caplng.  Is  always  competent,  (State  v.  Moore, 
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101  Mo.  316,  14  S.  W.  Rep.  182;  State  v. 
Jackson,  95  Mo.  623,  8  S.  W.  Rep.  748;  State 
v.  Winiama,  54  Mo.  170;  State  v.  MaUon,  75 
Mo.  355;)  and  the  rule  of  evidence  applies 
as  well  to  a  person  In  jail  after  conviction, 
and  while  his  cause  Is  pending  in  an  ap- 
pelate court,  as  before.  No  jnst  di6tincti<»i 
can  be  taken  between  the  condition  of  a  per- 
son thus  circuiBstanced,  and  one  upon  whom 
no  conviction  has  fallen  or  sentence  been 
passed.  It  Is  too  plain  for  argument  that  the 
same  strong  incentive  would  prompt  endeav- 
ors to  escape  in  Gie  <»e  case  as  in  the  other; 
indeed.  It  may  be  said,  with  great  force  of 
reason,  more  powerful  motives  wotild  spur 
a  defendant  to  make  his  escape  after  be  had 
been  solemnly  adjudged  guilty  than  before 
that  period. 

7.  Contention  is  made  that  counsel  for  the 
state  were  allowed  to  cross-examine  defmd- 
ant  in  an  unauthorized  manner.  His  cross- 
examination,  as  disclosed  by  the  present  rec- 
ord, has  been  carefully  read,  and  nothing  is 
discovered  therein  whlcii  does  not  neoeasait- 
ly,  or  else  legitimately,  relate  to  the  subject 
embraced  in  his  examination  In  chief;  and  in 
thus  ruling  we  adhere  to  the  con(!hui<HB 
heretofore  announced  In  State  v.  Avery,  21 
&  W.  Rep.  ISS. 

8.  Among  numerous  other  grounds  urged  In 
the  motion  for  a  new  trial  is  that,  if  one  be 
granted,  he  will  be  able  to  show  that  "Gas 
Pratt"  has  a  bad  reputation  for  truth.  To 
impeach  the  reputation  of  an  adverse  wit- 
nees  is  no  more  a  ground  for  a  new  trial  than 
it  would  be  if  offered  as  a  basis  for  a  con- 
tinuance. State  V.  Welaor,  (IVIa  Sup.)  21  S. 
W.  Rep.  443,  and  cases  cited. 

9.  Now,  as  to  the  instructions,  they  have 
been  set  forth  at  large  in  the  accompanying 
statement.  Hie  most  of  them  given  on  be- 
half of  the  state  are  in  stereotyped  forma, 
often  approved  by  this  court.  No  special 
objection  Is  taken  in  the  brief  of  defendant's 
counsel  to  any  of  them  except  the  fourth 
Instruction,  Irat  this  instruction,  when  read 
in  connection  with  the  eighth  Instruction 
given  at  the  Instance  of  defendant,  and  the 
fifth  Instruction  on  the  part  of  the  state, 
placed  the  point  Involved  falriy  before  the 
jury.  On  request  of  defendant  the  court 
gave  instructions  numbered  from  1  to  9,  in- 
duslve,  heretofore  set  forth.  Instructions 
numbered  10  and  11  were  also  given,  but 
were  first  modified,  the  modifications  consist- 
ing of  omitting  certain  partions  of  the  orig- 
inal InstmctloDS,  which  omissions  are  Indi- 
cated by  bradcets.  These  modifications 
were  properly  made.  As  to  the  tenth  In- 
struction, because,  as  originally  drawn,  it 
endeavored  to  make  it  appear  that  there 
was  a  distinction  between  the  state  and  the 
prosecution,  and  was  calculated  to  Indicate 
to  the  Jury  that  the  latter  was  being  tised 
oppressively  against  defendant,— something 
which  was  highly  erroneous  and  misleading. 
So  as  to  the  eleventh  Instnictlon  as  original- 
ly drawn,  for  there  it  is  assumed  tliat  the 


Digitized  by 


Google 


274 


SOUTHWESTERN  REPORTER,  Vol.  23. 


(Tex. 


charge  ngatnst  defendant  fvas  supported  on- 
ly by  clrcumstanttal  evidence,  when  In  tnitli 
and  In  fact  there  was  abundant  testimony 
in  addition  to  that  of  a  circumstantial  char- 
acter which  strongly  tended  to  support  the 
cliarge  contained  In  the  Indictment  As  to 
the  instructions  12,  13,  14,  and  16,  asked  for 
defendant,  th^  were  properly  refused,  ei- 
ther as  misstating  the  law,  or  else  as  hav- 
ing been  covered  by  those  already  given; 
and  instructions  14  and  16  seem  to  have 
been  purposely  so  drawn  as  to  mislead  the 
Jury.  Relative  to  instructions  15  and  17, 
they  were  framed  so  as  to  prevent  the  viva 
voce  testimony  of  Lawrence  Lawson  from 
having  any  effect  on  the  ground,  as  the  seven- 
teenth tnstnictlon  in  effect  states,  that  it  bad 
been  agreed  by  the  state  and  defendant  at 
a  former  trial  that  If  he  were  present  he 
would  testify  that  defendant  left  Almroth's 
store  on  the  night  of  the  19tb  of  January, 
1888,  at  "about  15  minutes  past  8  o'clock," 
etc,  when  the  oral  testimony  of  Lawson, 
38  heretofore  stated,  was  that  defendant 
left  Almroth's  store  about  10  or  15  minutes 
before  8  o'clock,  which  statement  is  fully 
supported  by  Almroth  himself.  It  would  be 
a  singular  Idea,  indeed,  tf  parties  litigant, 
by  any  temporary  agreement,  made  merely 
for  convenience,  could  prevoit  a  witness, 
U  he  subsequently  comes  Into  court,  from 
tdling  the  truth  of  the  matter,  and  prevent 
the  Jury  from  r^ardlng  oral  testimony  if 
it  happens  to  be  opposed  by  some  perfunc- 
tory and  tlme-s^vlng  agreement  that  has 
long  since  performed  Its  purpose.  The  in- 
structions mentioned  were  therefore  proper- 
ly refused;  and  so  was  the  eighteenth,  in 
the  nature  of  a  demurrn  to  the  evidence,  for 
reasons  already  and  presently  to  be  given. 
10.  Of  the  corpus  delicti  It  Is  needless 
to  speak.  The  facts  heretofore  related  es- 
tablish the  death  of  the  little  one  beyond 
peradventure,  and  no  one  can  read  this  very 
voluminous  record,  on  which  the  hand  of 
the  spollater  is  still  freshly  and  painfully 
visible,  without  being  profoundly  Impressed 
vrlth  the  confident  belief  and  abiding  convic- 
tion of  the  absolute  justice  of  the  verdict 
Wttbln  the  compass  of  an  opinion  only  the 
salient  features  of  the  Incriminatory  cir- 
cumstances can  be  given,  but  those  circum- 
stances, though  barely  outlined,  disclose  a 
series  of  most  outrageous  murders,  endeav- 
ored to  be  concealed  by  the  tordi-bearing 
hand  of  arson.  If  Henry  Smith  Is  to  be 
believed,  (and  that  was  mattar  exclusively 
for  the  Jury,)  defendant  was  fhb  only  pet- 
son  in  that  locality  who  had  and  owned  a 
powerful  motive  which  might  result  In  such 
a  crime  as  here  charged  as  its  legitimate 
outcome  and  natural  sequeL  Then  we  have 
not  only  motive  i««mpting,  but  we  have 
defendant  saying,  "The  damned  thing  has  to 
be  got  rid  of."  That  this  was  done  is  shown 
by  Independent  testimony  that  the  crime  of 
abortion  had  beea  perpetrated.  This  ntter- 
anee  of  defendant  In  reference  to  the  re- 


moval of  the  fruit  of  his  crlnte  by  the  com- 
mission of  abortion  is  what  is  commonly 
called  "declarations  of  intention,"  It  being 
common  for  persons  about  to  engage  in  crime 
to  makB  similar  observations.  Such  declara- 
tions are  of  great  moment  when  clearly  con- 
nected by  independent  evidence  with  some 
subsequent  criminal  action,  for  the  effect 
of  such  language  is  to  render  It  less  improb- 
able that  a  person  so  speaking  wonld  com- 
mit the  offense  charged,  and  serves  to  ex- 
plain the  real  motive  and  character  of  the 
action.  Bnrrill,  Oirc.  Ev.  338.  But,  in  ad- 
dition to  the  foregoing,  we  have  testimony 
showing  that  defendant  was  at  the  scene 
of  the  crime  between  8  and  4  o'clock  of  the 
afternoon  of  the  same  day  it  was  commit- 
ted. He  Is  next  seen  on  his  way  to  Brook- 
field,  where,  after  remaining  some  hours, 
he  is  next  aeea  abont  8  o'clock  going  south 
on  the  main  street  of  that  town;  then,  a 
few  minutes  afterwards,  a  mile  and  a  quar- 
ter distant,  still  further  soatfa,  and  on  tiie 
road  towards  Mrs.  HaU's;  then  soon  we  have 
the  blazing  dwelling,  the  hurried  assembling 
of  tlie  neighbors,  the  discovery  of  the  fresh- 
ly-made tracks,  the  hot  pursuit  on  the  re- 
cent trail,  the  endeavors  to  elude  the  pur- 
suers, the  frequent  recognitions  and  final 
capture  of  defcndfmt  with  travel  stains  fresh 
upon  .him,  his  clothing  dripping  from  recent 
exposure  and  rapid  flight  through  the  snow, 
and  then  his  unintentional  and  virtual  ad- 
mission of  knowledge  of  the  crime.  All 
these  concomitant  drcnmstancee  unite  In  de- 
claring def«idant  the  perpetrator  of  a  dus- 
ter of  atrodous  crimes  which  never  before 
have  found  parallel  In  Missouri.  The  Judg- 
ment is  affirmed,  and  we  direct  that  the 
sentence  of  the  law  be  carried  Into  execution. 
All  concur. 

QANTT,  P.  J.,  concon.     BUROBSS,  J., 
not  sitting. 


BEAUMONT  CAR  WORKS   v.   BEAU- 
MONT  IMP.    00.,   (BORDAOES, 
IntervHier.) 

(Court  of  Civil  Appeals  oi  Texas.    Oct.  S, 
1893.) 

C^NOBLLATIOH  OV  DbSS— PaROL  BvIDBITCS— 
BSCKOW. 

1.  Where  an  instrument.  In  form  a  deed, 
conveys  certain  property  in  considemtioa  of  a 
promise  to  locate  car  works  thereon,  parol  evi- 
dence la  inadmissible  to  show,  in  an  action  to 
cancel  the  deed,  that  the  anops  were  never 
built,  when  no  pn^and  for  equitable  relief  la 
shown  in  the  circamstances  snrroimdlng  the 
execntion  of  the  deed. 

2.  Where  a  deed  of  land  to  a  car  company, 
in  consideration  that  it  construct  its  car  shops 
thereon,  is  executed  to  enable  the  grantee  to 
secure  the  l>ond8,  which  it  proposes  to  nego- 
tiate, and  is  delivered  by  the  grantor  to  tiie 
trustee  of  the  bonds  on  condition  that  It  is  net 
to  take  effect  unless  the  bonds  are  negotiated, 
it  Is  an  escrow,  and  the  fact  that  the  trustee 
recorded  the  deed  does  not  constltate  a  deliv- 
ery, the  bonds  not  being  in  fact  necotlsted. 
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Appeal  from  district  court,  JeflMson  coun- 
ty; W.  H.  Ford,  Judge. 

Suit  by  the  Beaumont  Improvement  Com- 
pany against  tlie  Beaumont  Gar  Works  to 
cancel  a  deed.  I.  K.  Bordages  Intervened. 
Judgment  tor  plaintiff.  Defendants  appeal 
AfBrmed. 

Songlaas  St  Lanier  and  O'Brien  &  O'Brien, 
tM  appellants.    Greer  &  Greer,  for  appellee. 

GARRETT,  J.  TUs  suit  was  brought  In 
the  district  court  of  Jeffersoa  county  by  th« 
Beaumont  Improvement  Company  to  cancel 
a  de6d  executed  by  it  to  the  Beaumont  Car 
Woriis,  Plaintiff  averred  In  Its  petition  that 
being  desirous  of  securing  the  permanoit  lo- 
cation and  operation  of  car  works  at  Beau- 
mont, tn  and  upon  plalntlfTs  real  estate,  and 
knowing  that  It  would  greatly  enhance  the 
value  of  plaintiff's  other  property,  and  rely- 
ing upon  the  promises  of  the  defendant  that 
It  would  permanently  locate,  build,  and  oper- 
ate a  large  establishment  for  the  manufac- 
ture of  all  kinds  of  railway  cars  upon  the 
two  tracts  of  land  described  In  the  petition, 
plaintiff  executed  Its  general  warranty  deed 
to  the  defendant,  whereby  It  conveyed  to  the 
defendant  the  said  two  tracts  of  hmd,  which 
were  fully  described,  and  In  the  same  deed, 
upon  the  same  Inducements  and  promises  by 
the  defendant,  plaintiff  conveyed  to  it  certain 
XAocSa  and  lots  of  land,  which  were  also  fully 
described;  that  the  real  and  only  considera- 
tion for  said  deed  was  that  the  defendant 
should,  as  aforesaid,  locate  and  establish  Its 
car  wo]^8  at  Beaumont,  but,  Instead  of  so 
locating  and  establishing  its  said  car  works 
at  Beaumont,  the  defendant  had  abandoned 
its  enterprise  entirely,  was  Insolvent,  and  In 
a  bankrupt  condition,  having  ndther  the 
means  nor  the  intention  of  complying  with 
the  conditions  of  said  deed,  but  Instead  there- 
of had  placed  an  agent  In  possession  of  the 
two  tracts  ot  land  described  In  the  petition, 
with  the  Instruction  to  hold  the  same  ad- 
versely to  plaintiff.  It  further  averred  that 
the  consideration  for  sold  deed  had  wholly 
failed,  and  that  said  enterprise  had  been 
wholly  abandoned,  wherefore  It  prayed  that 
the  deed  be  canceled.  The  defendant,  the 
Beaumont  Car  Works,  pleaded  the  general  is- 
gne.  I.  B.  Bordages,  one  of  the  appellants, 
tattervened  la  the  suit,  and  set  up  title  to  the 
land  conveyed  by  the  deed,  by  virtue  of  ex- 
ecntton  sales  on  certain  Judgments  against 
the  Beatuaont  Car  Works.  Plaintiff  replied 
to  the  Intervention  of  Bordages,  alleging, 
among  other  matters,  that  the  deed  executed 
by  It  to  the  Beaumont  Car  Works  was  deliv- 
ered by  it  to  the  Holland  Trust  Company  of 
New  York  In  escrow,  to  take  effect  wily 
when  cotaln  bcHids  of  the  Beaumont  Gar 
Works  were  sold  by  the  said  trust  company 
ia  accordance  with  an  agreement  between 
the  i»romot«v8  of  said  car  works  and  the 
pe<9le  of  Beaumont,  and  not  to  be  ddlvered 


to  the  Beaumont  Car  Works  until  the  terms 
and  conditions  with  respect  to  said  bonds 
had  been  carried  out,  of  all  of  which  the  In- 
tervene: had  full  knowledge.  There  was  a 
trial  without  a  Jury,  and  Judgment  was  ren- 
dered by  the  court  In  favor  of  the  plaintiff, 
canceling  the  deed,  adjudging  that  tnterven- 
er  Bordages  take  nothing  by  his  Interven- 
tlMi,  and  awarding  plaintiff  a  writ  of  posses- 
sion for  the  land  and  lots  described  in  the 
deed.  Upon  the  trial  of  the  case,  parol  evi- 
dence was  admitted,  over  the  objection  of 
the  defendant  and  Intervener,  to  show  upon 
what  terms  and  conditions  the  deed  which 
was  sought  to  be  canceled  was  executed,  and 
the  action  of  the  court  In  receiving  such  evi- 
dence has  been  assigned  as  error.  This  and 
other  assignments  bring  before  the  court  for 
consideration  the  proper  construction  to  be 
^ven  to  the  deed,  and  determination,  also, 
whether  or  not  the  instrument  was  shown  by 
the  evidence  to  be  the  deed  of  the  plaintiff, 
or  only  an  escrow  in  the  hands  of  the  Hol- 
land Trust  Company,  to  be  used  or  delivered 
in  the  event  the  bonds  of  the  Beaumont  Car 
Works  were  negotiated. 

Conclu8l(xis  of  Fact. 

As  shown  by  the  evidence,  the  Beaumont 
Car  Works  was  Incorporated  under  the  laws 
of  the  state  of  Texas  on  November  3,  1890, 
with  its  domicile  at  Beaumont,  in  Jefferson 
county,  Tex.  Its  object  was  to  establish 
a  manufactory  at  Beaumont  for  aU  kinds 
of  railroad  cars.  The  promoters  of  the  oi- 
terprise  were  nonresidents  of  this  state,  and 
the  people  of  Beaumont  were  desirous  of  se- 
curing the  location  of  such  works  at  Beau- 
mont, and  their  subsoiptlons  to  the  enter- 
larlse  were  sought  by  the  promoters.  Citi- 
zens of  Beaumont  were  among  the  incorpo- 
rators. The  Beaumont  Improvement  Com- 
pany was  also  a  corp<xatlon,  composed  of 
persons  living  at  Beaumont,  chartered  June 
6,  1890.  It  owned  lands  and  lots  situated 
in  Beaumont,  and  some  of  its  stockholders 
were  also  interested  in  the  Beaumont  Car 
Works.  It  was  agreed  between  the  pro- 
moters of  the  enterprise  and  the  dOzeaa 
that  the  latter  should  donate  land  for  the 
building  site  of  the  car  shops,  and  furnish 
the  risbt  of  way  for  a  railroad  switch  from 
the  raiUx>ad  to  the  works.  Propositions  were 
made  with  respect  to  raising  the  money  to 
put  the  car  works  in  operation,  involving 
subscriptions  on  the  part  of  the  people  of 
Beaumont  In  the  ratio  of  one  on  their  part 
to  four  on  the  part  of  the  nonresident  promot- 
ers of  the  enterprise.  The  first  proposition  1o 
build  by  stock  subscriptions  was  abandoned, 
and  there  was  a  proposition  to  raise  the 
means  by  the  execution  of  bonds  to  be  se- 
cured by  a  deed  of  trust  upon  the  property 
of  the  car  works.  The  Holland  Trust  Com- 
pany of  New  York  submitted  a  proposition 
in  writing  to  the  Beaumont  Oar  Works  to 
act  ■•  its  trustee  In  the  matter,  and  negoti- 
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ate  the  bonda,  end  after  stating  tbe  tenna 
ef  Its  ivopositiOQ  -with  respect  to  tlw  sale 
ot  tiie  bonds,  etc^  it  coBduded  as  foUowa: 
"The  full  descrlptton  of  your  company's  r«al 
estate,  and  an  inventory  of  its  personal  prep- 
ertr,  shoidd  be  fnndslisd  at  onoe,  and  tbe 
deeds  of  tbe  former  left  with  ns,  to  be  re- 
corded and  held  In  escrow  tagr  oa."  When  tbe 
enterprise  waa  first  agreed  on,  the  Beaitmoat 
Improvement  Company  agreed  to  donate  tb* 
land  for  the  location  of  the  shops,  and  point- 
ed otit  t»  tiie  BeatuDont  Car  Works  tbe  land 
to  be  occiq>ied.  The  carworks  pec^le  veot 
into  poaseBslon  at  the  land  aboBt  January 
1,  1891,  and  fdled  trees,  and  bnitl  a  small 
boose  fW  aa  ofitee,  tools,  etc.  Work  waa 
suapaided  for  awhUe,  until  the  bond  prc^etA- 
tlon  vas  agreed  cm.  After  it  was  deter- 
mined to  Issue  the  bonda  of  the  Beoumcnt 
Car  Works,  to  be  secured  by  ••  deed  of  trast 
to  tbe  Hcdland  Trrmt  Gompany,  the  deed 
ftom  tbe  Beaumont  ImproremeBt  Company 
to  the  BeonmoiLt  Oar  Worlu  vras  exeented. 
It  is  dated  Mareb  IS,  1891,  and  is  aa  fonows: 
"The  state  of  Texas,  county  of  Jefferson. 
Know  aU  men  by  these  presents,  that  tbe 
Beaumont  Improvement  Company,  a  corpo- 
ration duly  chartered  under  the  laws  of 
Texas,  domiciled  at  Beaumont,  said  coumty 
and  state,  acting  borein  by  and  throu^  its 
president;  L.  B.  I«vy,  for  and  In  considera- 
tion of  one  doUar  to  it  in  band  paid  by  tbe 
Beaumont  Car  Works,  and  ia  further  consid- 
eration of  tbe  location  of  its  car  works  at 
Beaumont,  said  couaty  and  state,  have  grant- 
ed, sold,  and  conveyed,  and  by  these  presents 
do  grant,  s^,  amd  convey,  into  the  sajd 
Beaumont  Car  Works,  a  ccsrporation  char- 
tered unOer  die  laws  of  Texas,  and  dein<- 
iciled  at  Beannont,  said  state  and  county. 
aU  those  eertaiB  tracts,  pieces,  or  parcels  of 
land,"  etc  "This  conveyance  being  made  on 
tbe  cooditlon  that  said  Beaumont  Car  Woriia 
shall  begin  operation,  either  by  the  esrection 
of  buildings  or  otherwise,  within  ninety  days, 
towards  carrying  on  the  business  for  which 
it  was  chartered.  To  have  and  to  hold  tbe 
above-described  premiaee,  together  with,  all 
and  aiagular,  the  rights  and  appurtenances 
theretoln  any  wise  bd(Higing,imtfr  the  said  the 
Beaumont  Car  Works,  its  successors  and  asr 
signs,  forever.  And  Hie  said  Beaumont  Im- 
provement Company  does  hereby  bind  Its^ 
Its  successors  and  assigns,  against  every 
person  whomsoever  lawfully  claiming  or  to 
dalm  the  same,  or  any  part  thereof.  In  tes- 
timony whereof,  etc."  This  deed  was  pn^ 
erly  aduKywiedged  on  the  date  of  its  exe- 
cution, March  13,  1891,  waa  filed  for  rec- 
ord in  the  record  of  deeds  for  Jefferson  coun- 
ty on  December  7,  18»1,  and  was  duly  re- 
corded. The  eonslderaticm  for  the  execution 
of  tbe  deed  was  the  location  and  eatablisb- 
meat  of  the  car  w<ska  at  Beaumont,  aa  ex- 
pressed tlterein,  and  it  was  executed  in  ac- 
cordance with  a  proposition  to  adl  tbe  bonds 
at  the  car  worin,  to  be  secured  by  a  ssort- 


gtg»  or  deed  of  trust  on  Its  property,  to 
raise  the  means  to  put  said  car  works  tai 
oiwratioii.  It  was  delivered  to  tiie  Holland 
Trust  Company  by  the  Beaumont  lBq)rave- 
naent  Conq^any  to  take  effect  only  on  condi- 
tion that  tbe  bonds  were  aoid,  when  it  was 
to  be  recorded.  The  deed  of  trust  waa  exe- 
cuted, and  was  placed,  also,  in  the  hands 
of  the  Holland  Trust  Company.  No  bonds 
were  sold.  The  car  works  were  never  built, 
nor  put  In  operation,  and  the  company  is  in- 
solvent But  it  was  sbown  that  work  was 
resumed  by  thy  our  woriis  within  90  days 
after  tlie  exeentlon  of  the  deed,  more  land 
was  cleared,  and  brick  foundattons  were  put 
in  for  the  ear  dtops.  The  intervene'  showed 
that  he  was  the  porcbasar  of  the  property 
ia  controversy  at  executioft  sale  made  pend- 
lag  this  suit.  The  court  below  found,  upon 
erideace  saffldfoit  to  support  tbe  ftndtwfe 
that  he  was  cognizant  of  all  the  facts  at- 
tending the  execntlon  of  the  deed  b^  the 
improvement  company,  and  the  ddiiv«7 
thereof  to  the  HoUnnd  Trust  Company. 

Conclusions  of  Law. 

1.  The  iBstmment  relied  on  In  this  case 
tay  the  ai>pdlants  as  a  deed  is  in  form  an 
executed  contraict,  and,  aa  sudi,  parol  evi- 
dence would  be  inadmlsslMe  to  destroy  the 
effect  and  operation  thereto,  althouc^  it  is 
familiar  doctrine  that  the  gieatest  latitude 
of  inqnity  wlU  be  allowed  "as  to  what  con- 
sideration really  passed  between  the  parties, 
and  the  grastee  la  not  estopped  b^  his  ac- 
knowledgment of  payment  in  any  actioa 
iriilch  he  may  bring  for  the  recovery  q<  the 
pozdiase  moner,  or  other  object,  so  l<mg  aa 
Ute  validity  of  tbe  deed  ss  an  operative  con- 
veyance is  not  attadied."  2.  Devi.  Deeds, 
8  834.  See,  also,  Railway  Go.  t.  PfeoCter,  56 
Tex.  a&  When  a  deed  is  left  executory  by 
its  terms.  It  may  be  rescinded  for  a  failure 
to  comply  tfa««wltii,  a  famHtnr  instance  of 
the  ri^t  to  rescind  a  deed  being  spon  de- 
fault of  payment  of  the  purchase  mooey  tor 
wtakib  a  TendcHT's  lien  has  been  reserved  in 
ttie  deed.  Tbe  instrument  executed  by  the 
plabatiff  is  supported  by  a  valid  oonsidera- 
tlon  redtcd  therein,— a  promise  to  locate  and 
eatablWi  tj^e  car  works  at  Beanmont,— and 
parol  evidence  ia  not  admissible.  In  a  suit 
to  rescind  the  contract,  to  show  that  the 
sliops  were  never  in  fact  established,  when 
no  ground  for  equttaUe  rriieC,  arising-  out  of 
the  circumstances  attending  tbe  execution  of 
the  deed,  are  shown.  It  is  shown  by  the 
evidence  tttat  the  condition  that  work 
should  commence  within  90  days  had  been 
complied  with.  An  examioatdon  of  the  case 
at  Gibson  v.  Plfer,  21  Tex.  2e0i  dted  by 
counsel  tat  appellee,  will  show  that  the 
combined  elements  of  mental  weakness,  un- 
doe  influence,  and  overreaching  were  dl»- 
cloeed  by  tbe  evidence,  and  were  held  to  be 
quite  soffldent  to  entitle  the  plaintia  to 
bave  Uie  coaveyance   set   aside^   and   tbe 
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rropcrty  restored  to  him.  No  sach  fOcta  are 
8taown  by  tike  record  in  this  csae,  and  there  iB 
notliins  ahown  that  woeU  entltie  the  plain- 
tiff to  a  icnrlminn  of  the  imrtruMent  aa  a 
deed. 

2.  We  ai»  «<  Oie  oplnloB,  koweffta;  that 
tte  iDStmment  sought  to  be  set  aside  waa 
an  escrow,  and  not  a  deed.  The  erUeoee 
Aows  dearly  tiiat  it  waa  execated  bj  the 
plaintiff  for  th«  immediajte  purpoao  of  efii> 
abline  tiie  defendant  to  Becnie  the  boiida 
which  it  propoaed  to  isane  and  negotiate, 
and  was  delivered  (•  the  Helland  Tmat 
Oompooy,  by  the  plaintiff  itself,  xipon  the 
condition  that  It  ehenld  not  take  effect  If 
the  bonda  were  not  negotiated.  By  the  Ib- 
ane  and  sale  of  the  bonda,  money  waa  to  be 
raised  to  buUd  the  car  shops,  and  pat  the 
concern  going;  and,  as  the  benefit  to  ac- 
crue to  plaintiff  for  the  eonTeyanoe  of  the 
IMoperty  was  to  come  from  the  establiah- 
ment  of  the  car  works,  it  is  quite  natural 
that  it  sfaoidd  desire  to  protect  itself  by  de- 
llTering  the  Inatrament  *a  an  escrow  to  tiie 
Holland  Trvet  Oompany.  Tlie  oabsetpient 
reoord  thereof  by  the  trast  oompany  did  not 
operate  as  a  drilvety. 

3.  It  is  nnnecessaiy  tu  inqalre  whether  ttM 
Into'Tener  acquired  any  rights  from  the  rec- 
ord of  the  iastmment,  as  an  Innooent  pur- 
chaser, because  the  facts,  as  fovnd,  ahow 
that  he  had  full  notice  of  all  the  circumstan- 
ces fixing  the  Aaracter  of  the  instrument, 
and  was  also  a  purduiser  jMndente  lite,  and 
acquired  no  rli^t  to  the  land  prior  to  the 
histltntlon  of  plaintiff's  suit.  He  took  only 
such  title  as  the  defendant  hsd,  which  w«s 
none.  l%e  Jndgment  of  the  ooort  below  wHl 
be  affirmed. 


GAI/VBSTON,  H.  &  S.  A.  KY.  CO.  t. 

SNBAD  et  al. 

(Conrt  of  cavil  Appeals  of  Texas.     Sept  14, 

18«3.) 
Casriers— IiiABiuTT  TO  TaBaPASSSBa— DsvsciiTa 

AOA'D. 

LXSvidence  that  a  person  who  was  on  a 
tnhi  at  the  time  of  an  acfsdlent  thereto,  sit- 
tias  among  the  {aaseneera,  without  any  a*- 
teopt  at  concealment,  was  on  the  train  with- 
ont  the  knowledge  or  consent  of  tike  conductor, 
does  not  show  her  to  have  been  a  trespasser, 
tkonsfa  at  the  statioo,  before  bonding  the 
train,  tlte  condoctor  had  refused  her  reqnest 
that  she  be  carried  free,  aa  the  wife  of  an  em- 
ploye of  tfae  roau. 

2.  An  Instniction  tiiat  It  Is  1%e  dnty  of  a 
laiboad  eomyaoy  ^o  nse  the  greatest  oare  and 
ikill  in  eonstructing  its  road,  "in  order  t» 
transfer  orer  it  safely  its  passengers,  and  la 
IHce  manner  to  nse  such  care  in  keeping"  It 
"in  Ttfair  as  to  secure  its  passengers  a  safe 
travel,  as  the  aatore  of  the  business  icaaonably 
requires  to  inotect  the  traveling  public,"  does 
not  make  the  company  an  insurer  of  the  safety 
of  paaaengeis. 

Appeal  from  district  court,  Harris  counts*; 
James  M.isterson,  Judge 

Action  by  Jullns  Sneod  and  wife,  and  by 
Geoige  Snead,  a  minor,  by  Julius  Snead,  his 


next  friend,  against  the  Qalveataa,  Harris- 
bux^g  It  Son  Antonio  Baitwny  Cempaay. 
Judgment  toe  pialntlflh.  Defwndat  appeak. 
Affirmed. 

W.  N.  Shaw,  for  appellant  Jaa.  A.  Breed- 
ing, for  appellees. 

QARRRTT,  a  J.  Action  br  JuUus  Snead 
and  £ffie  Snead.  his  wife,  tbe  father  and 
mother  of  Oeorge  Snead.  a  minor,  in  their 
own  behalf,  and  by  the  said  George  Snead, 
by  Ills  father,  Julius  Snead,  as  next  friend, 
against  the  Oalveston,  HarrisbBcg  &  Saa 
Antonio  Railway  Oompany,  to  recover  dam- 
ages for  personal  injuries  to  said  minor  by 
a  derailment  of  dofeudant's  train  of  cars, 
on  which  he  waa  a  passenger.  D^endant 
answered  by  a  general  denial,  and,  specially, 
that  the  mother  of  said  minor.  In  whose 
cliai;ge  he  was  at  the  time,  was  a  treapasaer 
on  defendant's  train,  without  a  tldiet,  a 
pass,  or  permission  of  any  kind;  also,  tluit 
there  was  nothing  in  the  ajpea ranee  or  con- 
ditioB  of  defendant's  track,  at  the  time  and 
place,  from  which  said  derailment  oould 
reasonably  hare  been  anticipated.  OStere 
was  a  trial  by  jury,  and  upon  the  verdict 
of  the  iuxy  a  judgment  was  rmdered  for  the 
plaintiff  Julius  &iead  for  $1/)00,  and  for  the 
minor,  eeorge  Snead,  $2,000.  Upon  appeal, 
errors  have  been  assigned:  <1^  That  the 
verdict  and  judgment  are  contrary  to  the 
law  and  the  evldenoe  apon  the  issue  as  to 
whether  or  not  the  mlBor,  George  Snead, 
was  injured  by  the  derailment  of  the  train, 
and  because  the  proof  showed  tliat  defend- 
ant's track  was  in  proper  coBdltien  and  re- 
pair; (2)  that  the  conrt  erred  in  not  allow- 
ing evidence  to  show  that  said  minor  was  a 
trespasser  on  the  train,  by  proof  that  his 
mother,  in  wlMse  cnstody  he  was,  was  upon 
the  train  without  pass  or  ticket,  and  with- 
out tlie  knowledge  or  consent  of  the  con- 
ductor, who  had  previously  refused  to  re- 
ceive her  without  pass  or  titdset;  (S)  that 
there  was  error  in  the  <duuge  of  the  oourt, 
because  it  practically  made  the  d^endant 
an  insurer  of  the  saX^  of  its  paasengecs. 

Conclusions  of  "FntA. 

Hi  On  July  7.  VSai,  Bffle  Snead.  the  wife  of 
the  plaintiff  Julius,  and  the  mother  of  the 
minor  plaintiff,  George  Snead,  got  on  board 
of  defendant's  train  of  passenger  cars  at 
Houston  with  h^  chUd,  the  said  George 
Snead,  to  go  from  Houston  to  East  Bernard, 
a  station,  en  the  defendant's  line  of  rail- 
way, wlieK  her  husband,  the  plaintiff  Julius 
Snead,  was  at  work  la  the  employment  of 
the  defendant,  as  its  agent  at  said  station. 
JuUus  Snead  Is  the  father  of  the  said  George 
Snead,  and  at  ti^  time  of  the  accident  the 
latter  was  about  one  year  old.  At  a  curve 
In  the  railroad  near  SteBa,  a  station  «b 
said  railroad  in  Harris  county,  and  betweoi 
Houston  and  Stella,  the  cars  were  derailed, 
and  there  waa  a  wreck,  and  the  car  in  which 
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Mrs.  Snead  sat  with  her  dilld  was  partly  turned 
over.  The  train  left  Houston  at  7:iK)  odock 
la  the  momlnjr;  was  due  at  Cbaney  Junction 
at  7:40  o'clock.  Stella  was  the  next  station 
to  Chaney  Junction,  and  the  wreck  occurred 
at  about  9  o'clock  In  the  morning.  (2)  Mrs. 
Snead  occupied  a  seat  with  her  child  in  a 
passenger  car  in  which  there  was  quite  a 
number  of  passengers.  When  the  wreck  oc- 
curred, the  child  fell  on  his  back  across  the 
arm  of  a  seat,  and  the  mother  fell  on  him. 
The  chUd  then  fell  from  the  arm  of  the  seat 
to  the  floor.  There  la  a  considerable  conflict 
In  the  evidence  as  to  the  extent  of  the  In- 
juries received  by  the  child.  Both  the  moth- 
er and  Mrs.  McDonald,  who  was  a  passen- 
ger on  the  train,  testify  that  It  was  hurt, 
and  the  evidence  shows  that  after  the  acci- 
dent the  child  was  not  in  good  health,  and 
was  unable  to  walk  or  stand  alone.  Dr. 
Daniel  testified  that  It  was  sufTertng  from 
partial  paralysis,  which  he  believed  to  be 
the  result  of  the  injuries  received  In  the 
wreck,  as  explained  to  tilm  by  the  mother. 
There  was  testlmoi<y  that  before  the  Injuries 
were  received  the  child  was  In  a  healthy 
condition.  On  the  other  hand,  there  was 
much  testimony  by  physicians  and  others 
that  the  child  was  unhealtliy  and  aflSicted 
from  its  birth.  Dr.  Harrison  testified  tiiat  he 
examined  It  before  and  after  the  accident,  and 
that  its  condition  was  the  result  of  the  Im- 
povedshed  and  unhealthy  condition  of  Its 
mother,  and  that  it  had  chorea,  or  incipient 
St  Vitus'  dance.  It  Is  unnecessary  to  state 
all  the  evidence.  We  conclude  that  there 
was  sufiBcient  testimony  to  support  the  ver- 
dict of  the  Jury  with  respect  to  the  injuries. 
(3)  The  wreck  occurred  on  a  curve.  There 
was  evidence  that  the  curve  was  a  sliarp 
curve,  and  that  the  cars  were  being  run 
at  a  high  rate  of  si>eed.  Henry  Mack,  a 
witness  for  the  plaintiffs,  a  track  walker 
for  the  defendants  at  the  time  of  the  acci- 
dent, testified  that  in  bis  opinion  the  curve 
was  not  safe  for  running  a  train  of  cars  at 
a  high  rate  of  speed,  and  that,  to  render 
It  reasonably  safe  where  the  wreck  oc- 
curred, It  was  necessary  to  brace  the  rails 
all  along  and  around  said  curve  with  iron 
braces  made  and  used  for  said  purpose. 
One  Williamson,  a  telegraph  operator,  testi- 
fied that  he  was  at  the  time  of  the  wreck 
an  operator  for  the  Hoiiston  &  Texas  Cen- 
tral Railway  at  Chaney  Junction,  where 
west-iwund  trains  of  defendant  registered; 
that  It  was  a  part  of  his  duty  to  take  train 
orders  to  trainmen,  and  to  make  bulletins 
at  that  pflut  directing  the  operation  of  trains; 
that  on  that  morning  he  went  off  duty  before 
the  train  passed,  but  l>efore  he  went  off 
duty  he  copied  a  message  for  the  bulletin 
signed  by  defendant's  division  superintend- 
ent at  San  Antonio,  J.  T.  McQueeney,  to  the 
effect  that  the  curve  near  Stella  was  in  bad 
order,  and  pinned  It  to  the  register,  where 
all  trains  going  west  must  register.  On  the 
ether  hand.  Mack  was  contradicted  by  the 


roadmaster,  goieral  superintendent,  and  di- 
vision superintendent  as  to  the  necessity  for 
braces  to  hold  the  rails  together  at  the 
curve;  and  the  division  saperintendent  testi- 
fied that  be  did  not,  prior  to  the  accident, 
issue  InstmctlonB  to  the  trainmen  that  were, 
in  effect,  to  look  out,  and  run  carefully  over 
the  portion  of  the  track  where  the  wreck 
occurred.  The  engineer  testified  also  as  to 
careful  running,  and  that  the  train,  on  the 
curve,  was  going  at  the  rate  of  18  or  20 
miles  an  hour.  Our  conclusion  Is  that  the 
evidence  is  sufficient  to  support  the  verdict 
of  the  Jury  upon  the  Issue;  also,  that  the 
accident  was  the  result  of  the  negligence  of 
the  defendant,  in  not  constructing  and  main- 
taining Its  track  in  a  proper  condition,  and 
In  running  its  cars  at  a  high  rate  of  speed 
on  said  curve.  (4)  The  evidence  shows  that 
on  the  morning  of  the  accident,  before  the 
train  left  Houston,  while  at  the  depot,  some 
one  asked  the  conductor  In  charge  of  the 
train  to  carry  Mrs.  Snead  and  her  baby, 
stating  that  she  was  the  wife  of  the  agrait 
at  Blast  Bernard,  and  wanted  to  go  to  him. 
The  ccmductor  answered  that  he  could  not 
do  it;  that,  if  she  was  the  agent's  wife,  she 
was  entitled  to  a  pass  and  ought  to  have  it. 
Mrs.  Snead  also  spoke  to  the  conductor,  and 
he  told  her  that  he  could  not  carry  her  with- 
out a  pass  or  ticket 

Conclusions  of  Law. 

L  Appellant's  fourth  assignment  of  wror 
is  as  follows:  "The  court  erred  In  not  al- 
lowing defendant  to  prove  that  the  minor 
plaintiff,  George  Snead,  was  a  trespasser  en 
its  cars,  by  reason  of  the  fact  which  de- 
fendant offered  to  prove,  that  Effle  Snead, 
his  mother,  was  upon  the  train  of  defendant 
without  a  pass  or  ticket  and  against  the 
previous  refusal  of  the  conductor  to  receive 
her  without  said  pass  or  ticket  and  that  she 
was  on  said  train  without  the  knowledge 
or  consent  of  the  conductor  thereof."  This 
evidence,  the  exclusion  of  which  is  here 
complained  of,  differs  very  little  from  the 
testimony  of  the  conductor  as  it  appears 
in  the  statement  of  facts;  the  only  difference 
being  that  Mrs.  Snead  was  upon  the  train 
"without  the  Imowledge  or  consent  of  the 
conductor  thereof,"  which  might  happen  to 
a  passenger  regularly  provided  with  a  tidset 
or  who  expected  to  pay  his  fare  when  called 
upon  to  do  so.  Mrs.  Snead  was  sitting 
openly  In  the  car,  with  other  passengers, 
without  any  attempt  at  concealment;  and, 
if  the  defendant  had  been  permitted  to  show 
the  additional  facts  set  out  in  the  bill  of  ex- 
ceptions, this  would  not  have  shown  her 
to  be  a  trespasser,  so  as  to  be  withdrawn 
from  the  protection  of  the  law  applicable  to 
the  other  passengers.     Whart  Neg.  {  354. 

2.  Appellant  -claims  that  the  following 
paragraph  of  the  charge  of  the  court  practi- 
cally makes  it  an  insurer  of  the  safety  of 
passengers:  "It  Is  the  duty  of  all  railroad 
companies  to  use  the  greatest  care  and  sklU 
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In  constrnctlng  their  roadbed,  track,  etc..  In 
order  to  transfer  over  It  safely  its  passen- 
gen,  and  In  like  manner  to  use  such  care  In 
keeping  same  in  repair  as  to  secure  its  pas- 
sengers a  safe  travel,  aa  tbe  nature  of  the 
business  reasonably  reqnlres  to  protect  the 
traveling  public."  We  do  not  think  the 
charge  is  fairly  subject  to  the  objection. 
The  Jury  would  not  understand  the  word 
"secore,"  in  connection  with  the  other  lan- 
guage of  the  charge,  in  the  sense  contend- 
ed for. 

3.  We  find  tlie  verdict  to  be  sustained  by 
the  evidence,  and  no  error  for  which  the 
Judgment  should  be  reversed;  ao  it  Is  there- 
fore affirmed. 


BOMX>N  V.  CITY  OF  SAN  ANTONIO  «t  al.« 

(Court  of  Civil  Appeals  of  Texas.  Sept.  18, 
1893.) 
Afpbal— Review— QussnoK  ov  Costs. 
On  appeal  from  dismissal,  on  demnrrer, 
of  an  injuacnon  against  an  issue  of  municipal 
bonds,  complainant,  in  his  motion  for  rehear- 
ing, admitted  that  pending  the  appeal  the 
bonds  had  been  issued,  but  prayed  that  as  the 
jadgment  afminst  him  was  tor  costs,  and  was 
an  adjudication  in  any  suit  by  the  city  axainst 
him  for  damages,  the  court  should  either  re> 
verse,  or,  admitting,  the  fact  that  the  bonds 
were  issued,  modify  the  judgment  on  that 
ground,  and  grant  complainant  costs  in  both 
coortn.  HM,  that  the  court  could  not  talce 
complainant's  facts  as  admitted  by  the  demur> 
rer  in  the  court  below,  and,  the  bonds  being  is- 
sued, the  question  was  narrowed  to  one  of 
costs,  which  could  not  be  considered. 

Appeal  from  district  court,  Bexar  county; 
G.  H.  Noonan,  JTudga 

Suit  by  John  H.  Bolton,  a  taxpayer,  against 
the  city  of  San  Antonio  and  Bryan  Cana- 
dian, mayor,  to  enjoin  an  issue  of  city  bonds. 
Dismissed.  Complainant  appeals.  Dismiss- 
ed. 

T.  J.  McMlnn  and  R.  B.  Minor,  for  appel- 
lant. Oscar  Bergstrom  and  L.  N.  Walthall, 
for  appellees. 

NBIIiL,  J.  The  appellant,  Jdba  H.  Bolton, 
lHt>ught  this  suit  in  the  district  court  of  Bex- 
ar county  on  July  20,  18S8,  against  the  dty 
of  San  Antonio  and  Bryan  Gallaghan,  mayor 
of  said  dty,  appellees,  to  enjoin  appellees 
from  issuing  coupon  bonds  of  said  dty  to  the 
amount  of  $250,000,  to  run  from  20  to  80  years, 
with  interest  at  5  per  cent  per  annum.  The 
grounds  alleged  for  the  injunction  were  that 
the  dty  of  San  Ant4»ilo,  acting  by  its  mayor 
and  dty  comidl,  was  alMut  to  issue  its  said 
bonds  to  said  amonnt  without  authority  of 
law,  (tlie  facts  intended  to  show  that  the 
issuance  of  the  bonds  contemplated  would 
be  Illegal  are  fnUy  alleged  I>y  app^ont  in 
his  petition,  but,  in  view  of  the  disposition 
we  shall  make  of  the  case.  It  is  deemed  on- 
necessary  for  us  to  rdterate  them;)  that 
appelant  is  the  owner  of  property  situated 
in  said  dtr,  subject  to  taxation  by  the  dty; 
that  if  the  bonds  should  be  issued  and  sold  to 
a  bona  Ada  pnrchaMr,  or  pass  by  aaalgmment 


'  Into  the  hands  of  bona  fide  holden.  Us  proi>- 
'  erty  situated  in  said  dty  would  be  taxed  for 
the  purpose  of  paying  the  interest  on  said 
bonds,  and  providing  a  sinking  fimd  to  re- 
deem them;  and  that  he  would  hnve  no  de- 
fense against  such  holders,  but  would  be  com- 
pelled to  pay  such  tax  un  his  proi>erty  to  pay 
the  interest  on  and  redeem  said  bonds,  and 
thereby  sustain  irreparable  injury.  A  tempo- 
rary writ  of  injunction  was  issued  on  the  20t]i 
day  of  July,  1889,  whldi,  on  motion  of  appel- 
lees, was  dissolved  on  the  6th  day  of  August, 
1889.  Upon  final  bearing,  a  general  demurrer 
was  sustained  to  appdlant't)  petition,  and,  ha 
having  declined  to  amend,  judgment  was  en- 
tered, dismissing  the  case,  from  which  he  ap- 
pealed to  our  supreme  court  Upon  the  organ- 
ization of  our  courts  of  dvil  appeals  the  cas« 
was  transferred  to  the  court  of  dvil  appeals 
for  the  third  supreme  judicial  district,  which 
court,  on  the  18th  of  January,  1893,  affirmed 
the  Judgmoit  of  the  court  below,  (21  S.  W. 
Rep.  Qi,)  but  afterwords,  upon  motion  of 
appellant,  filed  in  said  court  on  the  1st  day 
of  February,  1893,  granted  him  a  r^eailng, 
(21  S.  W.  Rep.  401,)  and  transferred  the;  case 
to  this  court  Appellant,  in  his  motlcm  for 
rehearing,  referred  to  above,  admits  that, 
since  the  trial  of  the  case  in  the  court  below, 
the  bonds,  the  issuance  whereof  was  sought 
to  be  enjoined,  have  iieen  Issned,  and  conse- 
quently tliat  an  injunction  would  be  futile. 
He  contends,  however,  that  as  the  Judgment 
against  him  is  for  costs,  and  Is  an  adjudica- 
tion that  he  wrongfully  sued  out  the  injunc- 
tion, and  Is  available  as  such  an  adjudica- 
tion in  any  suit  for  damages  which  may  be 
brought  by  the  dty  against  him,  this  court 
should  either  reverse  the  Judgment  of  the 
lower  court,  or,  if  the  facts  alleged  are  deem- 
ed admitted  by  the  pleadings,  and  if  the 
fact  of  the  issuance  and  sale  of  tlie  bonds 
since  the  trial  below  is,  by  his  admission, 
properly  brought  to  the  knowledge  of  this 
court,  that  the  court  should  reform  the  Judg- 
ment, and  render  it  aa  a  Judgment  denying 
the  injunction  prayed  for,  (redting  as  a  rea- 
son for  such  denial  the  issuance  since  the 
trial  of  the  bonds  sought  to  be  enjoined,) 
and  adjudging  that  appellant  recover  of  ap- 
I>ellee8  all  costs  incurred  in  this  court  and 
in  the  court  below. 

Although  it  may  be  said  that  the  purpose 
of  appellant's  moticm  for  a  rehearing  has 
been  accomplished,  the  motion  still  remains 
a  port  of  the  record  in  this  case,  and 
the  court  feels  authorized  in  considering  the 
admissions  of  appellant  contained  in  it,  and 
In  acting  upMt  them,  for  the  purpose  of  de- 
termining the  proper  disposition  of  this  case. 
In  view  of  the  fact  tliat  appellant  admits 
In  his  motion  that  the  bonda,  the  Issuance 
of  whldi  was  sought  to  be  enjoined,  have 
been  lasued,  and  Ihat  an  injunction  would 
now  be  futile,  the  qaeetiMi  presents  itself, 
should  this  court  go  into  an  examination  and 
consideration  of  the  record  for  the  purpose 
ct  determining  whether  the  Judgment  of  Hu 
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court  bolow  should  be  rereraed?  The  main 
object  In  reversing  and  remanding  a  case  is 
Xhat  the  ifstiea  invdred  in  it  shall  be  fairly 
and  impartially  tried  according  to  law.  The 
i-eason  for  a  reversal  ceases  with  its  object. 
If  we  should,  from  a  thoroogh  examination 
and  consideration  of  the  record,  conclude 
that  the  court  below  erred  in  refusing  the 
Injunction  prayed  for,  and  remand  the  case, 
there  would  be  no  Issue  for  the  district 
court  to  try.  The  issue  before  was  whether 
the  dty  of  San  Antonio  was  about  to  unlaw- 
fully Issue  and  put  in  circulation  certain 
coupon  bonds  that  wotild  affect  appellant's 
taxable  property  within  tlie  limits  of  said 
city.  This  was  the  only  issue,  and  It  has 
been  eliminated  from  the  case  by  the  issu- 
ance and  sale  of  the  bonds.  Whether  right- 
fully or  wrongfully  done,  it  is  useless  for  us 
now  to  undertake  to  determine,  for  appellees 
cannot  now  be  restrained  from  doing  that 
which  th^  have  already  done.  Should  this 
cause  be  remanded  to  the  trial  court,  upon 
its  being  made  to  appear  that  the  bonds  have 
been  issued  and  sold,  it  coold  only  dismiss 
It,  or  rendo'  judgment  for  appellee&  We 
cannot  reverse,  and  render  such  Judgment 
in  the  case  as  i^p^ant  aslu  in  lils  motion 
for  a  r^iearing,  tor  the  reason  that  we  can- 
not tor  that  purpose  consider  the  matters 
pleaded  by  him  as  true.  While  a  demurrer 
admits  tho  truth  of  the  matters  to  which 
it  Is  interposed,  the  admission  Is  soldy  for 
the  purpose  of  the  demurrer,  and  can  be 
considered  for  no  other  purpose.  Appellate 
courts  are  not  authorized  to  take  matters  as 
true,  for- the  purpose  of  rendering  judgment 
upon  them,  which  were  admitted  only  for 
the  purpose  of  considering  a  demurrer.  We 
do  not  deem  it  our  province  to  enter  upon 
a  consideration  of  this  case,  for  the  purpose 
of  relieving  appellant  of  the  effect  which  he 
says  the  Judgment  of  the  court  below  may 
have  on  him  in  a  suit  which  he  alleges  may 
I>e  brought  against  him  by  the  city  of  San 
Antonio  for  wrongfully  suing  out  the  injunc- 
tion, nor  do  we  think  that  he  has  any  right 
to  a  decision  of  this  case  for  such  a  purpose. 
It  is  apparent  to  us  that  this  case  now  In- 
volves nothing  more  than  the  costs.  As  it 
Is  not  customary  to  decide  questions  of  Im- 
portance, after  their  decision  has  become 
useless,  merely  to  ascertain  who  is  liable 
for  costs,  and,  as  the  condition  of  the  case 
is  now  sudx  that  the  court  below  could  not 
render  an  effective  judgment  upon  Its  re- 
versal, (Lacoste  v.  Duffy,  49  Tex.  767,)  the 
case  is  dismissed. 

JAMES,  G.  J.,  did  not  sit  in  this  case. 


MIOHAI>L  V.  KNAIV.i 
(Court  ef   Civil   Appeals   of   Texas.    Oct   4, 

1896.) 
JuDOimra — liiSN  OH  Laitd — Iktbhbbt  of  Dbbtok. 
Defendant,  by  a  deed  absolnte  in  form, 
conrived  land  to  one  B.  to  secure  a  iosn.    Aft- 

'  Rehearing  denied. 


er  the  loan  was  paid,  B.  exeented  a  Tenmrey- 
ance  of  the  land  to  defendant,  but  it  was  noc 
filed  for  record  until  oeveral  years  later,  and 
after  plaintiff  had  obtained  and  docketed  a 
judgment  against  B.,  and  had  tasned  execarion 
thereon.  Udd,  that  plaintiff  could  not  subject 
such  land  to  his  Judgment  against  R.,  since 
a  judgment  creates  a  lien  on  land  only  to  the 
extent  of  the  debtor's  actual  interest  therein, 
and  the  registration  statutes  do  not  apply  to 
such  a  case. 

Appeal  from  district  court,  Bexar  coanty; 
W.  W.  King,  Judge. 
Action  by  Leopold  M.  Michael  against  Miirr 

B.  Knapp  to  subject  land  to  a  Judgment 
recovered  by  plaintiff  against  one  J.  A.  Bed- 
didL  Tha«  was  a  Judgment  in  fitvor  of 
defendant,  and  plaintiff  appeals.     AiBrmed. 

G.  K.  Breneman  and  TTpson  &  Bergstrom, 
for  appellant  Tarleton  &  Altgelt  for  re- 
spondent 

NEILL,  J.  This  case  is  submitted  to  us 
upcm  the  following  agreement  of  the  parties, 
vis.:  "It  Is  agreed  between  the  plaintiff  (ap- 
pellant) and  defendant  (app^ee)  tliat  the 
following  facts  were  established  on  the  trial 
of  this  cause  in  the  district  court  of  the 
forty-fifth  Judicial  district,  and  the  same 
Is  admitted  as  an  agreed  case  for  determina- 
tion by  the  court  of  civil  appeals:  First 
The  property  in  controversy  in  this  suit,  t«> 
wit,  all  that  certain  tract  or  parcel  of  land 
lying  and  being  in  the  county  of  Bexar  and 
state  of  Texas,  and  within  the  corporate 
Umita  of  the  dty  of  San  Antonio,  on  the 
west  side  of  the  San  Antonio,  Immediately 
east  of  the  San  Pedro  springs,  known  aa 
lots  Nos.  four  (4)  and  five,  (5,)  in  block  Not 
1,  In  Adams  and  Withes'  additl<m  to  UK>er 
San  Antonio,  according  to  a  plat  made  by 

C.  P.  Smith,  city  engineer,  recorded  on  page- 
eight,  (8,)  City  Atlas  of  Subdivisions.  Said 
lots  are  bounded  on  the  north  by  lot  No.  6. 
same  block;  on  the  eaat  by  lots  Nos.  8  and  8, 
same  block;  on  the  south  by  lot  No.  3,  same 
block;  and  on  the  west  by  San  Pedro  avenue; 
was  deeded  to  said  Mary  E.  Knapp  on  the 
ISth  day  of  September,  1882,  by  Adams  & 
Wickes.  That  on  said  date  Frank  Knapp. 
the  husband  of  said  Mary  B.  Knapp,  was- 
then  living,  and,  together  with  his  wife  and 
children,  used  and  occupied  said  property 
as  his  bomeatead  continuously  until  his 
death.  In  December,  1883,  and  that  there- 
after the  said  defendant  has  so  continued 
to  actually  reside  on  and  occupy  said  prem- 
ises as  the  homestead  of  hoself  and  children 
to  the  present  time.  Second.  That  on  the- 
3d  day  of  April,  1883,  the  said  Frank  and 
Mary  B.  Knapp,  desiring  to  borrow  mon^ 
for  the  purpose  of  procuring  funds  witb 
which  the  said  Frank  Knapp  purchased  an 
interest  in  a  business  property  known  as  the 
'San  Pedro  Springs  Lease,'  made  and  ex- 
ecuted a  deed  to  one  J.  A.  ReddldE,  which 
deed  was  on  its  face  one  of  general  wamnty, 
up<xi  the  c<msiderati<m  of  $2,600  in  cash  and 
(2,000  evidenced  by  a  prDmissory  note  for 
$2,000,  with  tha  uanal  conditions  tor  conven- 
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tlMwl  Interest,  aad  attorney's  fee,  Becared 
by  a  reudor's  lien  on  said  described  prt^- 
erty,  and  duty  filed  for  record  In  Bexar  coan- 
ty  April  i,  18S3.  That  said  note  was  signed 
by  said  Reddlck,  and  delivered  to  said  Frank 
Knapp,  but  no  part  of  the  $2,500  cash  was 
erer  paid  by  said  Beddlck,  or  \na  by  any 
party  to  said  deed  Intended  to  be  paid. 
Third.  That  the  said  Frank  and  Mary  B. 
Knapp  Indorsed  said  note  to  James  Martin, 
and  on  the  3d  day  of  April,  1883,  the  said 
J.  A.  Beddlck  executed  and  delivered  to  H. 
P.  DroDght,  tmatee  for  said  James  Martin, 
a  deed  of  trust  to  secure  the  payment  of  said 
note  for  $2,000.  Fourth.  That  on  December, 
1S83.  Frank  Knapp  died,  and  his  interest 
In  the  San  Pedro  Springs  lease  was  there- 
after Mld,ai)d  the  proceeds  of  sacb  sale  were 
by  defendant,  Mary  E.  Knapp,  used  to  pay 
off  and  discbarge  the  note  of  J.  A  Beddick, 
hdd  by  said  James  Martin.  Fifth.  Tbat  oa 
the  3d  day  ot  November,  1881,  after  the  pay- 
ment of  the  note  of  Beddlck,  held  by  said 
Martin,  H.  P.  Drought  executed  a  release 
to  said  J.  A.  Beddick,  which  release  was 
filed  for  record  on  the  7th  day  of  Novem- 
ber, 1884.  Sixth.  That  on  the  said  3d  day 
of  November,  1881,  the  said  J.  A  Beddick, 
by  special  warranty  deed,  reconveyed  un- 
conditi<Mially  the  said  described  property  to 
the  said  Mary  B.  Knapp)  by  deed  duly  ac- 
knowledged. That  said  deed  was  not  filed 
for  record  untU  the  16th  day  of  September, 
1881,  of  the  execution  and  delivery  of  which 
deed  plaintiff  bad  no  notice  at  the  time  of 
filing  his  abstract  of  Jndgment,  except  in  so 
far  as  defendant's  possession  was  notice  to 
plaintiff.  Sevoith.  Tliat  on  the  14th  day  of 
November,  1890,  plaintiff,  L.  M.  Michael,  ob- 
tained a  Judgment  against  J.  A  Beddick 
et  aL  for  the  amount  of  $867.11,  $15.00  costs 
of  suit,  with  interest  from  date  of  judgment 
at  12  per  cent  per  annum;  and  thereof ter, on 
the  29th  day  of  June,  1891,  duly  and  accord- 
ing to  the  statute  plaintiff  filed,  recorded, 
and  indexed  an  abstract  of  said  Judgment 
In  the  county  clerk's  office  of  said  Bexar 
county,  and  on  the  same  day  execution  was 
issued  on  said  Judgment,  which  was  re- 
turned nulla  bona.  Eighth.  Plaintiff,  L.  M. 
Mich.ael,  brought  this  suit  to  subject  the 
above-described  property  to  his  Judgment 
against  said  J.  A  Beddick,  and  to  foreclose 
a  Judgment  Uen..  Ninth.  No  consideiatlm 
<>ver  t>a8sed  from  the  said  Michael  to  said 
Mary  £.  Knapp.  Tenth.  The  sole  question 
for  the  determination  of  the  court  is  whether 
or  not  the  said  property  described  above  is 
subject  to  the  Judgment  lien  of  plaintiff,  L. 
%L  Michael,  for  his  Judgment  against  said 
J.  A-  Beddlck.  Eleventh.  The  court  below 
found  the  property  described  above  was  not 
subject  to  said  Judgment  Hen,  and  rendered 
JudCTnent  for  defendant.  JIary  E.  Knapp. 
Twelfth.  If  the  court  below  was  correct, 
this  ctkiise  should  be  nfilrmed;  if  in  error, 
this  cause  should  be  reversed  and  rendered, 
decreeing  a  foreclosure  of  a  Judgment  lien 


on  said  property,  and  order  of  sale,  to  sat- 
isfy  plaintiff's  Judgment  against  said  Bed- 
dlck." 

The  deed  from  Frank  and  Mary  E.  Knapp- 
to  J.  A.  Beddlck,  if  not  absolutely  void  as  be- 
tween the  parties,  at  most  conveyed  only  the 
legal  title  to  the  property.  The  equitable' 
title  remained  in  the  grantors,  and  the  prop- 
erty continued  to  be  their  homestead.  The- 
grantee,  if  the  deed  hod  any  effect  at  all  as. 
between  the  parties,  was  a  trustee  holding, 
the  legal  title  in  trust  for  the  grantors,  wh» 
were  the  real  owners.  The  reconveyance 
of  the  property  by  Beddick  simply  divested 
him  of  the  legal  title,  and  reinvested  It  in 
appellee.  Her  real  interest  was  not  affected 
by  it  She  owned  the  same  Interest  in  the- 
property  aiter  it  was  reconveyed  that  she 
did  before.  The  appellant  If  he  had  acquired^ 
the  note  which  was  made  by  Beddlck  to  hi^ 
grantors  for  value  without  notice  of  the 
purpose  for  which  the  deed  was  made  or 
note  executed,  could  have  enforced  a  vai- 
dor'a  lien  on  the  land;  If  he  had  pur- 
chased the  land  from  Beddldc  for  value- 
without  notice  he  would  have  acquired  the 
title;  or  if  the  land  had  been  sold  under 
execution  against  Beddick,  as  his  property, 
a  purchaser  for  value  at  such  sale  would 
have  acquired  title  to  it  And  in  none  of 
these  cases  would  the  possession  of  Knapp. 
and  wife,  or  of  the  wife  after  his  death, 
bare  been  notice  of  their  interest  in  or  title- 
to  the  pre^erty,  for  their  possession  would 
have  been  presumed  to  be  in  subordination 
to  their  deed  to  Beddick.  Eylarv.  Eylaf, 
60  Tex.  815;  Love  v.  Breedlove,  75  Tex.  649, 
13  a  W.  Eep.  222;  Hurt  v.  Oo<H)er,  63  Tex. 
362;  Heldenheimer  v.  Stewart  65  Tex.  321. 
But  appellant  does  not  claim  the  property 
in  any  of  these  ways,  but  claims  that  be 
has  a  lien  on  it  and  that  he  Is  entitled  to 
have  it  enforced  l^  reason  of  his  having  an, 
abstract  of  a  Judgment  in  his  favor  against 
Beddick,  filed  and  indexed  In  accordance 
with  statute,  and  that  at  the  time  such 
abstract  was  filed  he  had  no  notice  of  the 
reconveyance  to  appellee,  or  of  the  purpose 
of  the  original  deed  to  Beddlck.  The  statute 
providing  for  Judgment  liens  only  gives  the 
parly  complying  with  it  a  lien  on  all  the 
real  estate  of  the  defendant  and  all  reai 
estate  which  be  may  acquire  thereafter, 
situated  in  the  coun^  where  the  abstract 
is  filed  and  recorded.  In  this  case  the  "de- 
fendant's interest"  never  was  more,  if  that 
than  a  mere  legal  title.  He  never  did  have 
One  equitable  title,  m:  own  any  Interest  in  the 
land.  It  was  the  property  of  Knapp  and 
wife  when  they  made  blm  the  deed,  and  it 
remained  their  property.  Michael  has  lost 
nothing  nor  gained  anything.  His  position 
has  in  no  way  been  changed.  If  he  had 
purchased  the  property  from  Beddlck  with 
the  Imowledge  of  the  facts  In  the  record, 
which  he  admits,  he  would  have  acquired  no 
tiUe  as  against  the  appellee,  nor  would  he 
If  the  property  bad  been  sold  under  an  ex-^ 
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«catloa  laeaed  oa  hlB  Jadtrment  against  Bed- 
dlck,  and  he  had  purchased  It  with  the 
knowledge  of  such  facts.  He  knew  these 
facts  when  he  brought  this  suit,  and  we 
cannot  see  how  he  expects  to  accomplish 
throng^  It  what  he  could  not  attain  with 
such  knowledge  at  execution  sale.  Nor  did 
he  acquire  any  right  by  virtue  of  our  registra- 
tion statutes.  They  do  not  apply  to  a  case 
of  this  character.  In  Blankenship  v.  Doug- 
las, 26  Tez.  22B,  It  Is  said  that  a  Judgment 
Hen  oa  the  land  of  a  debtor  Is  subject  to 
every  equity  against  the  lands  in  the  hands 
of  the  Judgment  debtor  at  the  time  of  the 
rendition  of  the  Judgment,  and  that  courts 
of  equity  will  protect  the  equitable  rights 
of  third  persons  against  the  legal  lien,  and 
wlU  limit  that  lloi  to  the  actual  Interest 
which  the  Judgment  debtor  has  In  the  estate, 
and  that  this  kind  of  equity  is  beyond  the 
contemplation  of  the  statute  of  registration 
respecting  creditors.  The  same  principle  has 
been  frequently  reiterated  by  our  supreme 
court  nse  V.  Selnshelmer,  76  Tex.  459,  18  8. 
W.  Rep.  329;  Allday  v.  Whltaker,  66  Tex.  673, 
law.  Rep.  794;  Paiker  v.  Ooop,  60  Tex. 
Ill;  McKamey  r.  Thorp,  61  Tex.  64&  There 
was  no  error  In  the  Judgment  of  the  court 
below,  and  It  Is  aiBrmed. 


BAN  ANTONIO  &  A.  P.  RT.  CO.  t.  WIL- 
SON. 
(Coort  of  CItU  Appeals  of  Texas.     Sept.  18, 
1893.) 

COBFOS^nON* — CONTBAOT  TO  DELIVER  BONDS — 

Bbbach — Hbasobs  OF  Damaoes. 

1.  Where  a  railroad  company  fails  to  de- 
liver first  mortgage  bonds  to  a  snbscriber  who 
has  paid  therefor,  according  to  the  terms  of 
the  contract  of  subscription,  the  measure  of 
such  subscriber's  damages  is  the  hiehest  mar- 
ket value  of  such  bonds  between  the  date  of 
the  breach  of  the  contract  and  the  date  of  the 
trial  of  an  action  for  such  breach. 

2.  In  an  action,  by  one  of  many  persons 
who  subscribed  and  paid  money  to  enable  a 
railroad  company  to  build  its  road,  against  such 
company,  for  failure  to  deliver  to  plaintiff  first 
mortgage  bonds  In  accordance  with  the  terms 
of  the  written  contract  of  subscription,  which 
is  nnambigjious,  it  is  not  error  to  refuse  to  per- 
mit a  witness  for  defendant  to  state  what  he 
understood  the  contract  to  be. 

Appeal  from  Kendall  county  court;  T.  M. 
Paschal,  Judge. 

Action  by  N.  T.  Wil8(»i  against  the  San  An- 
tonio &  Aransaa  Pass  Railway  Company  for 
breadi  of  contract  to  deliver  first  mortgage 
bonds  to  plaintiff  In  consideration  of  money 
subscribed  and  paid  by  liim  to  enable  it  to 
build  a  certain  extension  of  Its  road.  From 
a  Judgmeat  for  plaintiff,  defendant  appeals. 
Reversed  and  rendered. 

WlUlam  Aubrey,  for  appellant  J.  H.  Ho- 
Leary,  for  appellee. 

JAMES,  C.  J.  The  district  Judge  did  not  err 
either  In  retaabag  to  quash  the  citation,  or  In 
overruling  the  defendant's  general  demurrer. 


The  third  assignment  ot  error  oom^alaa  oC 
the  admission  as  evidmce  of  the  certified 
copy  of  the  record  of  a  deed  of  trust  from 
the  San  Antonio  &  Aransas  Pass  Railway 
Company  to  the  Farmers'  Iioan  &  Trust 
Company.  The  bill  of  exceptions  tondiing 
this  matter  sets  forth  that  this  certified  copy 
was  objected  to  because— Flrat  defendant 
had  no  notice  thereof;  second,  the  affidavit 
<Ki  file  to  admit  the  same  was  not  sufficient; 
third,  the  evidence  was  Immaterial  and  irrel- 
evant The  second  of  said  grounds  we  can- 
not cooslder,  as  the  affidavit  is  not  set  forth 
In  the  bill  of  exceptions,  or  elsewhere  in  the 
record.  It  Is  evldoit  that  defendant  did  not 
have  the  requisite  notice  of  its  filing,  for  it 
was  not  filed  until  the  day  of  the  tilaL  As 
the  cause  was  tried  without  a  Jury,  and  ap- 
pellant admits  that  this  evidence  was  of  an 
immaterial  character,  and  there  is  sufficient 
other  evidence  In  the  record  tiiat  would  en- 
title appellee  to  a  Judgement  for  some  amount 
there  is  no  reason  for  considering  this  ex- 
ception further. 

Error  Is  assigned  on  the  refusal  of  the 
court  to  admit  as  evidence  the  following  an- 
swer of  B.  F.  Yoakum  to  an  interrogatory 
in  reference  to  what  the  contract  was  be- 
tween the  railway  company  and  tfaoae  de- 
siring the  building  of  the  northwestern  ex- 
tension of  its  road:  "I  understood  the  con- 
tract to  be  that  the  company  would  build 
the  northwestern  extension  to  KerrvUle,  and 
deliver  280  of  its  first  mortgage  bonds,  with 
three  years'  coupons  deducted,  f<w  the  sum 
of  1280,000,  to  be  paid  by  subscribers  who 
wanted  the  road."  Appellant  contended  that 
the  contract  of  subscription  upon  which  the 
suit  is  brought  was  an  entire  and  Individual 
one  with  all  the  subscribers,  and  that  the 
company  was  not  required  to  deliver  bonds 
to  any  subscriber  unless  all  of  the  subscrib- 
ers had  paid.  The  contract  will  not  bear 
that  construction,  and,  bdng  in  writing.  It 
was  not  competent  for  its  terms  to  be  varied 
or  controlled  by  parol  testimony  of  any  kind, 
and'  the  evidence  was  properly  excluded. 
The  contract  of  subscripticHi,  (m:  "subscrlpticHi 
list"  as  it  is  called,  was  the  same  that  Is  set 
forth  at  length  in  the  case  of  Railway  Co.  v. 
Busch,  (Tex.  Qv.  App.)  21  S.  W.  Rep.  164, 
and  it  need  not  be  copied  here.  The  re- 
ceipts givm  by  appellant  to  appellee  upon 
payment  by  the  latter  of  the  several  install- 
ments of  10  per  cent  of  his  subscription  re- 
I  cite  upon  their  face  that  fsadi  installments 
{  were  received  subject  to  the  terms  of  appel- 
lee's subscription  to  the  first  mortgage,  40 
year,  6  per  cent  bonds  of  the  San  Antonio  & 
Aransas  Pass  Railway  Company.  The  sub- 
scription list  was  clearly  the  contract  upon 
which  the  rights  of  the  parties  depend,  and 
its  terms  are  not  ambiguoua  It  contemplat- 
ed the  delivery  by  appellant  to  api>eUee  of 
one  Its  $1,000  bonds  upon  payment'  of  appel- 
lee's subscription;  and,  such  payment  having 
been  made  prior  to  the  comidetlon  of  the 
road  to  KerrvUle,  appellee  was  at  that  timo 
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entiUed  to  tlie  b<»id,  lees  three  years'  Inter- 
-est  ooaptHia  A]K>ellee  agreed  to  pay  $1,000 
for  that  much  In  bonds.  He  did  not  contract 
to  pay  a  larger  sum  conjointly  with  others, 
nor  was  the  dellveiy  of  his  bonda  condi- 
tioned upon  what  may  have  afterwards 
transpired  between  the  company  and  the  oili- 
er sabscribers.  The  rule  for  estimating  dam- 
ages for  nondeUrery  of  a  diattel  having  a 
floctnating  value  is  the  highest  market  value 
<iif  the  chattel  between  the  date  of  the  breach 
and  the  date  of  the  trlaL  with  Interest  to  be 
computed  from  the  date  of  valuation  fixed, 
\uUe8s  the  plaintiff  has  unreasonably  delayed 
bringing  his  suit  Calvlt  v.  McFadden,  13 
Tex.  324;  Masterson  v.  Goodlett,  46  Tex. 
402;  Railroad  Go.  v.  Jadson,  62  Tex.  212. 
We  do  not  bellere  that  the  bringing  of  the 
snit  was  unreasonably  delayed.  The  above 
nile  was  not  applied  by  the  Judge  trying  the 
cnse,  and  in  this  there  was  error.  The  wit- 
ness B.  F.  Yoakum  testified  by  deposition  in 
reference  to  the  bonds,  (and  this  was  all  the 
■evidence  as  to  value:)  "Such  bonds,  with  all 
the  coiipons  attached,  will  sell  now  in  the 
maricet  at  about  85  cents."  We  do  not  agree 
with  appellant  that  this  valuation  was  of  the 
bonds  independent  of  tlie  three  years'  cou- 
pons. The  wltnees  states  distinctly  that  he 
referred  to  bonds  with  all  the  coupons  at- 
tached. If  the  testimony  had  related  to  the 
t>onids  without  three  years'  coupons,  the  in- 
terest would  not  be  deducted  again.  At 
what  time  the  deposition  of  Mr.  Yoakum  was 
taken,  and  to  what  date  his  testimony  re- 
-ferred,  the  record  before  us  does  not  disclose, 
■except  the  necessary  inference  that  it  was 
taken  between  the  filing  of  the  suit  and  the 
triaL  Hence  we  would  be  unable  to  fix  the 
time  from  which  this  market  value  should 
have  borne  interest.  Appellee  has  consented, 
in  hla  brief,  to  a  remittitur  of  interest.  With 
this  element  out  of  the  case,  the  facts  before 
xiB,  and  the  prayer  contained  in  plaintilTs 
pleadings,  enable  us  to  render  such  Judgment 
here  as  should  have  been  rendered  on  the 
trial;  and  we  conclude  that  appellee  Should 
recover  of  appellant  the  sum  of  $850,  leas 
$190,  (three  years'  interest  at  6  per  cent,) 
to  wit,  $670,  with  8  per  cent  Interest  per  an- 
num thereon  from  October  25,  1889,  and  all 
costs  of  the  district  court  and  that  the  Judg- 
ment of  the  district  court  be  reversed,  and 
rendered  accordingly;  the  costs  of  this  court 
to  be  adjudged  against  appellee. 


CITY  OP  EL  PASO  v.  DICKENS. 
<Coiirt  of  Civil  Appeals  of  Texas.     Sept  18, 
1898.) 
AiTSAi/ — Dismissal. 
When  the  only  assignment  of  CRor  is 
tMMed  on  a  statement  of  the  Judge  below,  con- 
tained in  a  certificate  which  has  been  stricken 
trota  the  record,  there  is  nothing  left  to  re- 
view, and  the  appeal  will  be  dismissed. 

Appeal  from  El  Paso  county  court;  Allen 
Blackor,  Judges 


Action  by  J.  F.  Dickens  against  the  city  of 
El  Paso.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Dismissed. 

C.  N.  Buckler,  for  apiH-Uant  M.  W.  Stan- 
ton, for  appellee. 

NEILL,  J.  Appellee's  motion  is  to  affirm 
the  Judgment  of  the  court  below,  or  to  dis- 
miss the  appenL  The  motion  to  affirm  wUi 
not  be  considered,  as  it  does  not  purport  to 
be  based  upon  a  certificate  such  as  is  pro- 
vided for  by  section  21,  p.  28,  Acts  Called 
Sess.  22d  Lag.  It  appears  from  the  tran- 
script that  no  statement  of  facts  was  ever 
filed  in  the  case.  A  certificate  of  the  trial 
Judge  was  sent  up  with  the  record,  to  the 
effect  that  the  attorney  for  appellant  pre- 
pared such  statement  in  due  time,  and  pre- 
soited  it  to  appellee's  attorney,  who  refused 
to  agree  to  it;  and  that  by  reason  of  suoh  re- 
fusal, .16  well  as  the  Incorrectness  of  the 
stiitemcint,  the  Judge  failed  to  approve  it 
and  was  prevented  from  preparing  a  state- 
ment himself  by  the  promise  of  appellee's 
attorney  to  moke  out  and  present  a  correct 
one  to  him  for  his  appro  ral  in  time  for  him 
to  have  it  filed,  which  he  never  did.  The  only 
assignment  of  error  is  predicated  upon  the 
statemoit  of  the  Judge  contained  in  saJd 
certificate.  This  oertiftcate  was  by  an  or- 
der of  the  court  of  civil  appeals  for  the  iMtd 
supreme  judicial  district. on  the  2d  day  of 
November,  1892,  stricken  from  the  record, 
the  effect  of  whloh  leaves  the  case  'Without 
on  assignment  of  error;  and  it  is  for  that 
reason  appellee  asks  that  the  appeal  be  dis- 
missed. Section  24,  p.  29,  Id.,  provides  that 
in  all  cases  of  appeal  to  this  court  the  trial 
■shall  be  on  a  statement  of  facts  or  agreed 
statement  of  the  pleadings  and  proof,  as 
agreed  upon  by  the  parties  oe  their  attor- 
neys, or  the  conclusions  of  the  law  and  fbct, 
as  the  case  may  be;  or,  should  the  parties 
fail  to  agrees  thea  the  Judge  of  the  court 
below  shall  certify  the  facts;  or  on  a  bill 
of  exceptions  to  the  opinion  of  the  Judge; 
or  on  a  special  verdict;  or  <m  an  error  in 
law  either  assigned  or  apparent  on  the  face 
of  the  record;  and  that  in  the  absence  of  all 
these,  the  case  shall  be  dismissed.  The  rec- 
ord discloses  an  absence  of  everything  upon 
which  a  case  can  be  tried  here.  The  appeal 
Is  therefore  dismissed,  at  appellant's  costs. 


THORNTON  v.  OOLDSTBON  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Sept  20, 

1893.) 

Appeal  from  Travis  ooontr  eonrt;  William 
Von  Rosenberg,  Judge. 

Action  by  Ooldateon  &  Phlllipaon  against  P. 
R.  Thornton  on  account  for  goods  sold  and  de- 
livered. From  a  Judgment  for  pis  In  tiffs,  de- 
fendant appeals.     AlBnned. 

T.  W.  OregoiT  and  Walton,  Hill  ft  Wal- 
ton, for  appellant  Walton  ft  Oalhonn,  for  ap- 
pellees. 

FISHBR,  C.  J.    The  Judgment  is  affirmed. 
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BJTERS  et  al.  t.  PAXTON  et  nx. 

(Court  of  Civil  Appeals  of  Texas.     June  IS, 

1893.) 

HOMESTB^i) — AtTAOHM  ENT  — AB  AirDOSMBST— Vbk- 

dob's  Lien. 

1.  A  levy  of  attachment,  Toid  becaase  the 
property  levied  on  is  defendant's  homestead,  is 
not  given  validity  by  a  subsequent  abandon- 
■ent  of  the  homestead. 

2.  Where  a  vendor,  instead  of  asserting  a 
Tender's  lien,  brings  suit  for  the  purchase  mon- 
ey, and  attaches  the  land  sold,  persons  claim- 
ing title  under  the  attachment  proceedings 
most  depend  on  the  validity  of  sach  proceed- 
ings, and  cannot  avail  themselves  of  any  right 
which  the  vendor  had  to  a  lien. 

Ai>pcal  from  district  court,  Shelby  county; 
George  F.  Lngrahain,  Judge. 

Xrespaas  to  try  HOb  by  W.  O.  Pnxton  and 
wife  agalnet  Abe  Myers  and  others.  Judg- 
ment for  plaintiffs.  Defendants  appenL  ICo- 
versed. 

Tom  O.  Davis,  for  appellants.  B.  B. 
Whe^er,  for  aiqpellees. 

WILLIAMS,  J.  This  case  has  been  twice 
before  the  Bupreme  oonrt,  and  will  be  fotmd 
reported  in  67  Tesc  96,  2  S.  W.  Rep.  817, 
and  78  Tex.  199,  14  S.  W.  Rep.  508.  Its 
Charaoter  and  the  question  upon  wliich  tt  de- 
pends are  sufflciently  indicated  in  those  re- 
ports. At  the  last  trial,  the  ^fendants,  who 
are  the  present  appellants,  asked  the  c^mrt 
to  charge  the  Jury  as  follows:  "If  you  be- 
UeTe  the  land  In  eontroversy  was  the  hohie 
of  J.  B.  Preeland  when  the  attachment  was 
levied,  the  levy  of  the  attachment  was  void, 
and  Freeland  remoring  off  the  land,  and  to 
Panola  cormty,  would  not  give  any  validity 
to  said  attadunent"  This  charge  was  re-' 
fused,  and  the  general  ohar^  contained  no 
equivalent  Instrootlon.  The  rule  laid  down 
in  the  requested  lostmction  was  a  correct 
appUoatlon  of  the  mling  of  our  supreme 
court  in  the  last  appeal  of  this  case.  It  does 
not  apiiear  tliat  tbe  question  as  to  the  effect 
of  an  alxindonment  of  the  homesteoid  sub- 
sequent to  the  levy  of  an  attsichment  was 
raised  before  Hie  supreme  court  The  lan- 
guage used  in  that  decision  Is:  "If  the  land 
in  controversy  was  the  hooaeatead  of  Free- 
kiXMi  at  the  time  the  attachment  was  levied 
apon  it,  the  levy  was  a  nullity  as  to  the  200 
nores,  indading  the  recAdence,  and  no  lien 
was  created  except  upon  the  excess."  An 
abandonment  of  the  homestead  subsequent 
to  the  levy  would  not  give  validity  to  a 
nullity,  and  would  not  create  a  lien,  whejp 
none  before  existed.  The  charge  ediould  have 
been  given,  and  the  ded^on  of  the  case 
dtould  have  been  made  to  depend  upcm  the 
issue  whether  or  not  the  land  was  tbe  home- 
stead of  Frt!ieiaud  at  the  date  of  the  levy. 
Tbe  piaintlffB  showed  that  6.  W.  Weaver, 
under  whom  they  dalm,  sold  the  land  to 
Preeland  before  it  was  patented,  taking 
Freeland's  note  for  the  purchase  money.  In 
whldi,  as  well  as  in  the  deed  which  he  exe- 
cuted to  Freeland,  a  lien  for  tiie  pur(diase 


money  was  retained,  thus  maUng  tke  con- 
tract  executory.    The  land,  however,   wa» 
subsequently,  in  1859,  patented  to  Freeland 
as  a  pre-emptor  by  virtne  of  his  possession 
of  same,   and   the   legal   title   was   thereby 
vested    ta   blm,    and   passed    to   defendant, 
niBimtng  mder  him.    Tbe  aott  in  wMeta  tbe 
attsAlmieat  was  Issued  was  brought  npoo 
tbe   note   given   for   the  xmnfluue    moaejr- 
Thene  is  some  mtoertalnty  abMtt  the  dates 
and  the  cfarooologlcal  order  of  an  tbeae  trans- 
aationa,  and  mocta  conflict  in  tbe  evidence; 
as  to  whether  Freeland  took  poBBesslon  of 
fbe  land,  and  made  it  bis  homestead,  under 
his  purchase  from  Weaver,  before  or  after 
tbe  latter  caused  tbe  attachment  to  be  levieA 
on  it.    On  onottier  trial  the  case  du>nld  be- 
submitted  on  that  issue.     After  this  great 
lapse  of  lime,  and  In  view  of  the  fact  that 
Weaver  sued  Freeland  on  tbe  note  given 
for  the  porcbase  money,  and  caused  an  at- 
tachment to  be  levied  on  the  land  to  secure 
it,  and  Weaver  never  either  asserted  his  lien 
fbr  tbe  purobase  money  nor  rescinded  Qi» 
contract,  but  directed  all  of  his  efforts  t»- 
waids  the  enforcement  of  it,  the  plaintiffs 
cannot  avaU  tbemsdves  of  any  rlgbt  wHlcb 
Weaver  had  growing  oat  of  the  sale  to  Free- 
land,  Irat  must  depend  upon  the  tlUe  se- 
emed  tbrongh  tbe  attadiment  proceedings. 


MOSQAN  V.  TUKNBB. 
TURNER  v.  MORGAN. 
(Court  of  Civil  Appeals  of  Texas.    Sept.  2T, 
1893.) 

Sequbstbatios  —  ArriDATiT  —  Sam— Rights  or 
Seli.bk—  Aptkai- 

1.  Under  Rev.  St.  art  4490,  snbd.  3,  wliicb 
requires  the  affidavit  for  a  writ  of  seqnestra- 
tion  to  state  the  vtUue  of  each  article  of  prop- 
erty to  be  sequestered,  it  is  not  sufficient  to- 
state  that  each  article  is  worth  "about '  a  des- 
ignated sum,  but  the  allegation  as  to  the  valae 
dkould  be  definite  and  certain. 

2.  Where  chattels  are  sold  partly  on  credit,, 
and  the  purchaser  agrees  to  execute  at  a  speci- 
fied date  a  note  and  mortgage  to  secure  the  de- 
ferred payment,  his  failure  and  refnsai  so  tt> 
do  give  the  seller  an  immediate  right  of  actioD 
for  the  entire  unpaid  purcliase  money;  and  he 
need  not  wait  until  the  expiration  of  the  period 
of  credit  originally  giv^.  _ 

3.  Where  tiiere  is  no  amfatgmty  on  the  face- 
of  a  written  contract,  parol  evidence  is  not  ad- 
missible to  show  tliat  it  does  not  express  the 
true  intention  of  the  parties,  in  the  absence  of 
a  special  plea  showing  Uie  ambiguity,  and  al- 
leging the  true  intent  .  .^    ^  , 

4.  An  error  in  the  condusions  of  the  trial 
court  is  no  ground  for  reversal  where  the  same 
judsment  as  the  one  rendered  would  necee- 
sarily  follow  correct  conclusions. 

6.  An  error  as  to  the  amount  of  a  iodg- 
ment,  owing  to  an  im(>ro(>er  computation  of  in- 
terest, will  be  corrected  on  appeal,  tiiovgh  it 
is  in  appellee's  favor,  where  he  calls  it  to  the 
attentioa  of  the  court  by  cross  aastcKaents  of 
error. 

Appeal  and  error  from  district  court,  TSt 
Paso  county;  T.  A.  Falvey,  Judge. 

Action  by  G.  W.  Morgan  against  W.  H. 
Turner  to  recover  the  purchase  price  for  cer- 
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<mln  6batt^,  and  to  foredoK  a  Uen  thereco. 
'Uliera  vaa  a  Jodgmcnt  for  {dalntlff  lu  the 
«am  <kC  $1^76.65,  and  be  appeals,  and  defead- 
«ut  briniB  ecror.     Modified. 

Nugent  &  Stanton,  for  appellant  and  de- 
fendant tn  error.  llUlaid  Patterson  and  G. 
K.  Buckler,  for  appellee  and  plaintiff  in  error. 

KEILL,  J.  These  cases  are  braoght  here, 
one  on  appeal  by  plaintiff  b^k>w,  and  the 
«tli»  on  a  writ  <rf  error  by  the  defatdant, 
from  a  judgment  rendered  In  tlie  dlBtrict 
-court  at  EO.  Paso  county  In  appellant's  lavor 
f or  ■  $JU57S.65,  with  a  foreelosnue  of  a  Uen 
«lven  by  the  defendant  to  plaintiff  on  certain 
property  to  secure  the  debt  vooa.  whieb 
the  judgment  was  rendered.  The  cases  are 
xmnaoUdated,  and  for  ccuTeaienee  will  be 
treated  under  the  style  o<  the  first;  and 
Tomer,  who  lirougfat  the  case  here  on  error, 
%vUI  be  considered  as  an  app^lee  filing  cross 
assignmeats.  This  suit  was  Instituted  by 
appellant  agolnet  appellee  on  the  2<id  day 
ot  2vovember,  1888,  to  recover  a  money  jodg- 
tnent,  and  to  enforce  a  lien  on  a  heme  and 
«ertain  cattle.  Appellaat  alleged  that  be  and 
appellee,  on  the  let  of  February  of  that 
year,  ento'ed  a  pai-tnershlp  under  a  parol 
«ontract  for  the  purpose  of  running  a  dairy 
tnusioess,  in  which  they  were  to  be  eiyiaUy 
interested.  Ttiat  he  agreed  to  buy  a  car 
load  at  cows,  which  appellee  was  to  parchasa 
end  bring  to  their  ranch,  and  that  diffing  ap- 
pi^llee'a  absence,  in  making  such  purchase, 
appellant  was  to  remain  on  the  ranch,  put  it 
In  order,  and  buy  other  property  needed  In 
the  business.  That  he,  in  accordance  with 
the  contract,  advanced  $1,000  to  buy  said 
«ywa,  and  expended  (085.15  in  purchasing 
other  property  and  flziog  up  the  randi,  mak- 
ing in  all  $1,685.15  which  he  put  into  the 
partnership.  Ttiat  appellee  agreed  to  and 
did  put  In  the  business  ten  head  of  oews 
at  an  agreed  valuation  of  $50  each,  and  <«e 
horse,  at  an  agreed  valuation  of  $50.  That 
appellee,  to  make  bis  Interest  equal  to  appel- 
lant's, agreed  to  pay  him  betweea  the  lat 
and  lOtb  of  AprU,  ISSS,  the  dlffer^ice  be- 
tween $350,  the  amovmt  invested  by  him, 
and  one-half  of  the  aggregate  amount  invest- 
ed by  both  parties,  with  Interest;  and  to  se- 
cure such  payment  it  was  agreed  that  all 
the  partnership  property  should  be  the  prop- 
erty of  appellant  That  about  the  lat  of 
April,  18S8,  appellant  sold  appeUee  his  entire 
Interest  in  the  partnership  property  for  the 
sum  of  $1,685.15,  to  be  thereafter  paid,  as 
follows:  One-third  cash  on  the  20th  day 
of  May,  1888.  and  on  that  day  appellee  was 
to  execute  to  appellant  his  two  promissory 
notes,  well  seaired  by  approved  personal  se- 
curity or  by  mortgages  on  all  of  said  proper- 
ty, each  for  one-third  of  $1,085.15,  payable 
in  three  and  six  months  respectively,  with 
•nterest  at  10  per  cent,  from  date.  Upon 
the  imyment  of  one-third  of  said  sum,  and 
the  execution  of  the  notes,  appellant  was 


to  make  appellee  a  bill  of  sale  conv^ing 
him  all  of  said  property  belonging  to  or  used 
in  the  poxtnerslUp  bosiness.  That  under  saU 
contract  H  was  agreed  that  all  the  property 
.lAould  be  the  property  of  appellant  until 
paid  tor  by  appellee.  And  that  appellee^ 
ontil  the  20th  day  of  May,  should  have  the 
use  of  said  property  to  his  own  benefit  Ap- 
pellant further  alleged  that  on  the  26th  of 
June,  1888,  appellee  having  failed  to  make 
said  cash  payment  or  to  execute  said  notesi, 
they  entered  into  a  written  contract,  which 
was  annexed  to  and  made  a  part  of  his 
original  petition,  and  Is  as  followa:  "This 
agreement,  made  June  2etb,  18S8,  wltnessetb: 
Whereas,  W.  £.  Tomer  has  this  day  purchas- 
ed of  6.  W.  Morgan  28  head  of  cattle,  (with 
calvesO  2  horses,  oae  wagon,  lot  of  harness, 
and  other  articles  heretofore  used  by  tliem 
in  the  dairy  business,  for  $.1,720.25,  it  is  un- 
denstood  and  agreed  as  foUows:  Within 
one  month  from  this  date,  Tumo:  is  to  pay 
G.  W.  Morgan  $7-10.25,  either  la  cash  or  a 
good,  bankable  note,  due  la  three  montlis 
from  this  date;  also  at  that  time  to  make 
and  deliver  to  said  Morgan  his  two  notes 
for  $540  each,  one  due  January  1,  1889,  with 
ten  per  cent,  from  date  of  notes,  which 
notes  are  to  be  secured  by  chattel  mortgage 
in  usual  form  on  said  cattle,  horses,  etc., 
to  be  executed  by  said  W.  E.  Turner.  In 
the  mean  time  O.  W.  Morgan  is  to  retain  said 
property  in  his  possession.  It  is  further 
agreed  that  Morgan  shall  have  the  right 
within  one  month  from  date  to  sell  a  portion 
of  said  property,  and  the  cash  received  there- 
for Shan  be  credited  on  first  payment  of 
$740.25  mentioned  herein.  This  does  not 
alter  or  affect  any  previous  contracts  here- 
tofore made  by  ua.  W.  E.  Turner.  O.  W. 
Morgan."  Appellant  alleged  that,  by  the  stip- 
ulation in  said  wrltt«i  contract  providing 
that  the  same  should  not  alter  or  affect 
any  previous  contract  theretofore  made  by 
the  parties  thereto,  it  was  intended  by  both 
that,  should  the  written  contract  not  be  com- 
piled with,  the  same  should  not  alter  or 
affect  the  two  previous  contracts,  so  as  to 
deprive  him  of  any  right  guarantied  by  either 
of  them.  Appellant  charged  that  on  the  23d 
of  February,  1888,  upon  a  partnership  settle- 
ment between  them.  It  was  agreed  that  the 
partnership  was  Indebted  to  him  in  the  sum 
of  $1,685.15,  and  to  appellee  in  the  sum  of 
$C58;  that,  by  virtue  of  the  first  contract, 
be  had  a  lien  upon  all  of  said  cattle  and 
horses  put  into  said  business  by  the  appel- 
lee to  secure  the  payment  of  the  money 
stipulated  to  be  paid  by  him  to  make  him 
equally  Interested  with  appellant  in  the  busi- 
ness; that,  under  the  second  and  third  con- 
tracts, he  acquired  a  lien  on  said  property, 
as  well  as  on  all  the  cattle  and  other  property 
put  by  him  into  said  partnership,  and  which 
by  said  two  contracts  he  sold  to  appellant 
The  appellant  then  averred  tliat  by  vlrttie 
of  the  third  contract,  hereinbefore  set  out, 
he  had  a  Uen  on  all  of  the  property  described 
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therein,  and  was  entitled  to  hare  It  declared 
and  enforced  In  his  favw,  to  secure  the  pay- 
ment of  the  sum  of  $1,547.7S,  with  Interest 
from  the  28th  day  of  Jnly,  1^8,  the  day  on 
which  said  contract  should  hare  been  car* 
ried  into  efTect  He  then  says  that,  should 
the  court  hold  he  cannot  proceed  on  said  writ- 
ten contract  alone,  he  la  entitled  to  have  judg- 
ment under  the  tluree  contracts,  with  a  de- 
cree declaring  and  enforcing  his  Hen,  and 
that  In  any  event  he  is  entitled  to  judgment 
under  the  first  and  second  contracts  for 
11312.15,  it  being  the  purcliase  price  of  said 
property,  as  specified  in  said  aecoad  cmtract, 
less  the  sum  of  $172.00,  with  interest  from 
May  20,  1888,  and  In  like  manner  to  have  his 
lien  enforced  against  the  property  to  pay 
the  same.  At  the  time  the  suit  was  brought, 
appellant  sued  out  a  writ  of  sequestration 
against  10  head  of  cattle.  Hie  appellee  an- 
swered by  a  general  denial  only.  Upon  mo- 
tion of  appellee,  the  writ  of  sequestration 
was  quashed.  On  the  3d  day  of  January, 
1800,  the  case  was  tried  by  the  court,  with- 
out a  jury,  and  judgment  rendered  for  ap- 
pellant for  $1,676.65,  with  a  decree  foreclos- 
ing his  lien  as  prayed  for.  The  court  filed 
Its  conclusions  of  law  and  fact,  to  whldi  con- 
clusions both  parties  excepted. 

We  conclude  that  the  allegations  In  ap- 
pellant's petition  set  out  herein  are  facts 
fuUy  established  by  the  evidence,  and  that 
appellee  owed  the  appellant  on  the  ttiird  con- 
tract tiie  sum  of  money  adjudged  against 
him.  The  afildavlt  for  the  writ,  after  ful- 
ly describing  the  animals  sought  to  be  se- 
(luestered,  states  that  they  "are  worth  about 
the  sum  of  fifty  dollars  per  bead,  or.  In  the 
aggregate,  about  the  sum  of  five  hundred 
dollars."  Upon  motion  of  appellee,  the  writ 
of  sequestration  was  quashed,  upon  the 
ground  that  the  afildavlt  therefor  did  not 
state  the  value  of  the  animals  with  suffi- 
cient certainty,  and  was  not  positive  and 
definite  as  to  their  value.  The  appellant 
moved  the  court  to  set  aside  Its  order  quash- 
ing the  writ,  which  was  overruled;  and  he 
assigns  the  action  of  the  court  In  quashing 
the  sequestration,  and  in  overruling  his  mo- 
tion to  set  aside  the  order,  as  error.  Subdi- 
vision 8,  art  4490,  Bev.  St.,  requires  the 
value  of  each  article  of  the  property  to  be  se- 
questered to  be  glvoi  In  the  affidavit  for  the 
writ  The  appellant  contends  that  the  re- 
quirement Is  Intended  only  as  descriptive  of 
the  property.  We  do  not  think  so.  If  It 
should  be  so  construed,  then  an  affidavit 
which  describes  the  property  with  such  cer- 
tainty that  it  may  be  "Identified  and  dis- 
tinguished from  property  of  a  like  kind," 
■w-lilch  is  also  a  statutory  requisite,  would  l)e 
sufficient,  without  stating  any  value.  Article 
4492,  Id.,  absolutely  prohibits  the  issuance  of 
a  writ  of  sequestration  in  any  case  until  the 
party  applying  for  it  has  filed  with  the 
judge,  cleric,  or  Justice  of  the  peace  to  whom 
he  ai>plles  a  bond  payable  to  the  defendant 
for  a  sum  of  money  not  less  than  double  the 


value  of  the  property  Uy  be  eequestei-ed.  as 
stated  In  the  affidavit  Therefore^  If  the 
value  of  the  jnoperty  to  be  sequestered  ie 
not  stated  in  the  affidavit,  a  bond,  such  as  is 
required,  cannot  be  given,  and,  in  the  ab- 
sence of  it,  a  writ  of  sequestration  would  be 
null  and  void.  Ten  head  of  cattle  were 
sought  to  be  sequestered.  Ttelr  value,  at 
about  $50  per  head,  might  or  might  not  be 
$500.  If  the  value  of  each  were  $56,  (which 
might  be  considered  about  $60  per  head,) 
the  property  would  be  worth  $560,  which 
could  hardly  be  c(»8ldered  about  $500.  A 
bond  in  the  sum  of  $500,  which  was  Its 
amount  in  this  case,  would  be  $100  less  than 
required,  and  a  defendant  would  not  have 
thd  protection  against  the  seizure  of  his  prop- 
erty by  virtue  of  the  writ  of  sequestration 
that  the  law  provides  and  requires  that  he 
sl'.all  have.  If  his  property  was  worth  only 
$500,  and  by  the  use  of  the  word  "about"  the 
amount  of  the  bond  was  fixed  at  $550,  he 
would  be  required  to  give  a  bond  in  a  larger 
sum.  In  order  to  r^levy  It,  than  the  statute 
requires.  Suppose  that  upon  such  an  affi- 
davit as  was  made  in  this  case  a  bond  shall 
be  given  In  about  the  sum  of  $500,  which 
would  be  as  definite  and  certain  In  amount 
as  the  affidavit  upon  which  It  was  predicated, 
it  would  not  be  contendt-d  that  such  an  in- 
strument was  sufficiently  definite  and  cer- 
tain In  amount  for  any  purpose  whatever. 
It  is  an  essential  requisite  that  the  affidavit 
for  a  writ  of  sequestration  state  definitely 
and  positively  the  value  of  each  article  of 
property  sought  to  be  sequestered;  and,  as 
the  affidavit  upon  which  the  writ  Issued  In 
this  case  was  lacidng  in  this  requirement, 
the  court  did  not  err  In  quaslilng  it 

The  trial  court,  in  its  conclusiona,  found 
that,  at  the  time  the  suit  was  instituted, 
only  the  sum  of  $740.25  was  due  on  the 
third  contract,  and  that  said  contract  abro- 
gated the  other  two,  relating  to  the  same  sub- 
ject-matter, and  that  the  written  contract, 
having  been  made  a  part  ot  appellant's  orig- 
inal petition,  authorized  a  judgment  for  the 
full  amount  of  the  contract,  although  a  part 
of  it  was  not  due  whoi  suit  was  brought 
The  appdlee  moved  for  a  new  trial  upon  the 
ground  tliat  as  the  suit  was  brought  before 
a  large  part  of  appellant's  demand  \vas  due, 
and  sequestration  having  been  quashed,  and 
no  amendment  having  been  filed  alleging  the 
maturity  of  that  not  due.  It  was  improper  for 
the  court  to  enter  judgment  against  Ijim  for 
the  entire  debt  The  court  overruled  his  mo- 
tion, and  he  assigns  Its  ruling  as  error.  Un-. 
der  our  view  of  this  case,  it  is  not  necessary 
for  us  to  determine  the  question  whether, 
when  a  suit  is  instituted  by  a  writ  of  seq- 
uestration on  a  dalm  upon  which  enough 
is  due  to  bring  it  within  the  jurisdiction  of 
the  court,  and  a  part  is  not  due,  and  the 
contract  upon  which  the  demand  is  iMised  is 
made  a  part  of  the  iwtltlon,  and  shows  that 
the  balance  is  due  at  time  of  trial.  It  is  nec- 
essary for  the  plaintiff  to  amend,  and  allege 
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the  maturliy  of  the  full  amount  before  he 
can  recover  it.  We  suggest,  however,  that 
the  beet  and  safest  practice  is  to  file  sach  an 
amendment 

As  has  b«en  seen  by  our  statement  of  this 
case,  the  appellant  sued  on  all  three  of  the 
contracts,  alleging  that,  by  the  stipulation  in 
the  third  to  the  effect  that  it  did  not  affect 
any  previous  contract.  It  was  Intended  be- 
twe«i  the  parties  to  provide  that  It  should 
not  operate  so  as  to  derive  him  of  any 
right  guarantied  by  them,  or  either  ot  them, 
under  the  prerlous  ones.  We  think  this  was 
their  obvious  intention,  and  is  the  proper 
construction  to  be  given  the  stipulation  re- 
ferred to;  and  as  the  debt,  by  the  terms  of 
the  first  two  contracts,  was  due  when  his 
suit  was  filed,  he  could  maintain  his  action, 
and  recover  the  amount  due  on  them.  But, 
■IS  the  amount  due  on  them  would  be  less 
than  the  Judgment  recovered,  we  would  have 
to  reverse,  and  render  the  i«'oper  Judgm«it 
on  them,  should  we  hold  that  it  was  not  due 
on  Uie  third,  and  that  it  was  necessary,  un- 
der the  drcnmstances,  for  plaintiff  to  amend 
his  pleadings  in  order  to  recover  the  entire 
amount  evidenced  by  it. 

This  brings  us  to  the  question  as  to  wheth- 
er the  entire  debt  was  due  on  the  written 
contract  set  forth  herein  when  the  suit  was 
filed.  It  has  been  seen  from  said  agreement 
tibat  the  projierty  was  sold  to  appellee  on  a 
credit;  that  he  agreed  to  pay  a  part  of  the 
purchase  money  one  month  from  the  date  of 
its  execution,  and  then  to  execute  to  appe- 
lant his  promissory  notes,  secured  by  a  mort- 
gage on  the  property.  The  evidence  shows 
imllspntably  that  appellee  failed  and  refused 
to  perform  his  agreement,  or  any  part  of  it 
The  principle  is  well  settled  that  when  a  par- 
ty purchases  goods  on  a  credit,  and  agrees  to 
execute  notes  for  the  purchase  money,  or  ex- 
ecute a  mortgage  to  secure  it,  his  f.iilure 
and  refusal  to  execute  the  notes  or  mortgage 
at  the  time  agreed  upon  give  the  vendor  an 
immediate  right  of  action  tot  the  purchase 
money.  Hays  v.  Weatherman,  14  Ind.  341; 
Caodfelter  v.  Hulett,  72  Ind.  148;  Camahan  v. 
Hughes,  (Ind.  Sup.)  9  N,  E.  Rep.  79;  Haniia 
V.  Mills,  21  Wend.  91;  Tied.  Sales,  S  331. 
Under  this  nde  the  app-^llant's  debt  was 
due  when  the  suit  was  filed,  and,  had  the 
court  below  acted  upon  it  the  same  result 
wonld  have  been  reached  that  was  attained; 
and,  if  there  was  error  in  some  of  the  con- 
dtiBlons  arrived  at  by  the  court,  there  was 
none  in  the  judgment  rendered  by  it 

The  appellee  also  assigns  as  error  the  find- 
ing of  the  court  below  that  the  contract 
copied  in  this  opinion  showed  a  complete 
sale  of  ttie  property  by  the  plaintm  to  the 
defendant,  because  it  is  ambiguous,  and  the 
iPtentlon  of  the  parties  thereto  could  not  be 
arrived  at  without  resorting  to  evidence 
alitmde,  and  that  all  the  evidence  showed 
that  the  contract  was  conditional,  and 
amounted  to  nothing  more  than  an  agree- 
ment on  the  part  of  Turner  to  purchase  the 


cattle^  We  do  not  think  that  there  is  any 
ambiguity  In  the  contract  If  appeUee- 
deemed  there  was,  he  should  have,  by  a  spe- 
cial plea,  indicated  it,  and  have  alleged  the 
true  intention  of  the  parties.  He  could  not 
prove  this  under  a  general  denial,  which  we 
have  seen  was  his  only  pleading.  However, 
it  seems  from  the  record  that  he  was  al- 
lowed to  introduce  parol  evidence  to  show 
the  Intention  of  the  parties,  and  that  the  ap- 
pellant Introduced  contradictory  evidence  tO' 
ahow  that  the  construction  given  by  the  court 
to  the  contract  was  correct  The  appeUee 
had  the  benefit  of  all  the  proof  he  could  have 
made  had  his  pleadings  been  sufficient  to 
have  admitted  It  and  we  would  not  disturb 
the  finding  of  the  court  on  that  question 
even  if  It  had  been  raised  by  propor  plead- 
ings. 

The  questions  raised  by  appellee's  third 
and  fifth  assignments  of  error  could  not 
proi)erly  arise  under  a  general  denial,  and  It 
is  not  incaml>ent  upon  us  to  consider  them. 

The  court  below  found  in  favor  of  appel- 
lant for  the  sum  of  $l,49a75,  with  Interest 
at  8  per  cent  on  $513.75,  and  10  per  cent, 
on  balance  from  July  26,  1888.  The  judg- 
ment rendered  is  for  $1,576.65,  with  interest 
on  $571.98  of  said  sum  at  8  per  cent  per  an- 
num, and  with  int^est  on  $1,004.67  at  the 
rate  of  10  per  cait.  per  annum  from  date  of 
judgment  Appdlee  assigns  as  error  that  the 
flrdlng  of  the  court  did  not  support  the  judg- 
ment It  is  evident  that  the  court,  in  arriv- 
ing at  the  sum  of  $1,576.65,  for  which  it  en- 
tered judgment  intended  to  compute  the  in- 
terest on  $513.75  from  the  2601  day  of  July, 
1S88,  at  8  per  cent  per  annum,  and  on  the 
difference  between  it  and  $1,493.75,  which  is 
$980,  at  10  per  cent  per  annum  from  said  date 
to  date  of  judgment,  add  them  together,  and 
give  judgment  for  the  sum;  and  that  $513. 75» 
with  8  per  cent,  so  computed,  should  bear  8 
per  cent  interest  from  judgment;  and  that 
$980,  with  10  per  cent  interest  so  computed, 
should  bear  Uke  Interest  at  10  per  cent  from 
the  time  judgment  was  rendered.  We  think 
this  would  have  been  proper  if  the  computa- 
tion bad  been  correctly  made,  but  It  was 
not  The  interest  on  $513.75  from  the  26th 
of  July,  1888,  to  January  8,  1890,  which  is 
one  year,  five  months,  and  seven  days,  would 
be  $59.02,  which,  added  to  $513.75,  would 
make  $572.77.  The  Interest  on  $980  at  10 
per  cent,  for  the  same  time  would  be  $140.73, 
whldi,  added  to  the  amount  upon  which  com- 
puted, would  make  $1,120.73.  Add  this 
amount  to  $572.77,  and  we  find  the  som  to- 
be  $1,693.50,  for  which  amount  judgment 
should  have  been  rendered,  with  Interest  on 
$572.79  thereof  at  8  per  cent  per  annum, 
and  with  interest  on  $1,120.78  at  the  rate  of 
10  per  cent  per  annum;  and  we  here  re>- 
taem  the  judgment  of  the  coiurt  lielow,  and 
render  it  in  favor  of  the  appellant,  O.  W. 
Morgan,  against  the  appellee,  W.  B.  Turner,, 
for  $1,603.50,  with  Interest  from  the  3d  day 
of  Jantiary,  1890,  on  $572.77  thereof;  at  th* 
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rate  of  8  per  cent,  per  anntmi,  and  wltb  In- 
terest on  $1,120.78,  the  balance,  from  eald 
date,  at  10  per  cent  per  annum,  ■with  a  fore- 
€los\ire  of  his  lien  as  decreed  In  the  dlBtrlct 
«ourt  against  the  property  described  In  Its 
Judgment  as  It  Is  here  reformed.  The  error 
Just  noticed  was  In  appellee's  favor  for  some- 
thing over  $100,  and  would  perhaps  not  have 
been  noticed  had  he  not  called  It  to  our  at- 
tention by  his  assigning  it  as  error.  But  he 
Imvlng  done  so,  and  the  error  having  been 
■detected.  It  is  our  duty  to  correct  it  The 
Judgment  of  the  court  below  as  here  re- 
formed is  affirmed;  and  it  Is  ordered  that  the 
appellant,  G.  W.  Morgan,  pay  all  costs  in  the 
■case  brought  here  on  appeal,  and  that  the 
-appellee,  W.  B.  Turner,  pay  all  costs  in  the 
ona  brought  here  by  him  In  error. 


BBHRBNS  T.  DIGNOWITT. 

(Oonrt  of  Civil  Appeals  of  Texas.    Bept  27, 

1883.) 

-Aonox  oir  IToth — Pleadino  —  Attornbt's  F«b — 
Best  and  Secojtdabt  EviDiircit. 

1.  A  petition  wtiich  alleges  that  defendant 
Is  indebted  to  plaintiff  in  a  certain  sum,  "ac- 
-cording  to  the  terms  of  his  certain  promisson' 
note,"  setting  out  a  copy  of  the  same,  suffi- 
ciently arers  the  execution  of  the  note  by  de- 
fendant, in  the  absence  of  any  special  excep- 
tion. 

2.  Where  a  note  provides  for  the  payment 
of  10  per  cent,  of  its  amount  as  an  attorney's 
fee  in  case  of  legal  proceedings,  an  allowance 
of  10  per  cent,  on  the  principal  and  Interest  is 
proper. 

8.  A  note  which  recites  that  it  is  given  for 
the  price  of  described  land  sold  by  the  payee 
to  the  maker,  thus  showing  a  vendor's  lien, 
independent  of  an  express  acknowledgment 
contained  therein,  is  original  evidence,  and  aa 
good  evidence  of  the  lien  as  the  deed. 

Appeal  from  district  court,  Bexar  county; 
•George  H.  Noonan,  Judge. 

Action  by  James  V.  Dlgnowity  against 
BmU  Behrens  on  a  promissory  note.  From 
a  Judgment  In  plalntUC's  favor,  defendant 
appeals.     Affirmed. 

Otto  Staffd  and  L.  K  WaithaU,  for  appe- 
lant.    Pet«  Shidds,  for  a^^dlee. 

NBILL,  J.  This  to  an  appeal  from  a  judg- 
ment In  favor  of  appellee  against  api>ellant, 
in  wltich  the  latter  recovwed  the  principal, 
interest,  and  an  attorney's  fee  of  10  per  cent 
due  him  on  a  note  given  for  the  purchase 
money  of  certain  lots  situated  In  the  city  of 
San  Antonio.  A  general  denial  was  the 
only  pleading  filed  by  appellant  The  ap- 
pellee alleged  In  his  petition  tliat  appellant 
was  indebted  to  him  in  the  sum  of  $175, 
and  interest  tbereon  at  the  rate  of  8  per 
cent  per  annum  from  May  22,  1889,  and 
10  per  cent  of  said  amount  as  attorney's 
fee,  doe,  owing,  and  unpaid  on  and  accord- 
ing to  itie  terms  of  his  certain  promissory 
oote,  of  whl(di  the  following  is  a  substan- 
tial copy,  vie:  "$17S1.00.  San  Antonio, 
Texas,  May  22n(l,  188&    On  or  before  May 


22nd,  1889,  I  promise  to  pay  to  the  order  of 
James  V.  Dignowity  the  sum  of  one  hundred 
and  seventy-five  dollars,  with  Interest  at 
the  rate  of  eight  per  cent  per  annum  from 
date  hereof  imtil  paid,  for  value  received. 
Payable  at  the  banking  bouse  of  O'Connor 
and  Sullivan,  San  Antonio,  Texas.  This 
note  is  given  In  part  payment  of  the  purchase 
money  for  lots  numbers  (9)  nine  and  (10) 
ten,  in  block  K,  in  original  city  lot  No.  10, 
R.  4,  D.  I,  about  one  mile  east  of  Alamo 
plaza  of  the  dty  of  San  Antonio,  county  of 
Bexar,  state  of  Texas,  they  being  the  same 
two  lots  this  day  deeded  to  me  by  James 
V.  Dignowity;  and  for  the  payment  hereof, 
together  with,  the  interest  thereon,  accord- 
ing to  the  tenor  and  reading  hereof,  a  ven- 
dor's lien  is  hereby  aclmowledged;  and  In 
case  of  legal  proceedings  on  this  note  I  agres 
to  pay  ten  per  cent,  on  the  amount  as  at- 
torney's fees.  [Slgrned]  Ehnll  Behrens." 
Appellant  objected  to  the  Introduction  of 
the  note  In  evidence,  l)ecauBe  (1)  it  was  not 
alleged  that  the  note  was  executed  by  him; 
(2)  it  was  not  the  best  evidence  to  show  a 
reserved  Hen;  and  (3)  it  showed  that  th» 
deed  of  appellant  to  appellee  was  the  best 
evidence  of  such  lien.  The  petition.  In  the 
absence  of  an  exception,  gtd&deaVLy  averred 
die  execution  of  the  note,  and,  there  being 
no  sworn  plea  denying  Its  execati<m,  it  was 
propo'ly  admitted  in  evidence.  The  note 
showed  upon  its  face  that  it  was  given  for 
the  purchase  money  of  the  lots  descriljed  to 
it,  purchased  by  appellant  from  appellee; 
thus  showing  a  vendor's  li«i  Independent  of 
the  acknowledgment  of  it  contained  there- 
in. It  was  original  evidence,  and  as  good 
evidence  of  the  vendor's  lien  as  tibe  deed. 
It  is  only  when  the  note  does  not  in  and  of 
itself  show  all  the  facts  constituting  the 
lien,  and  that  are  necessary  to  a  decree  of 
foreclosure,  that  it  is  necessary  to  intro- 
duce the  deed  as  the  best  evidence  of  the 
facts  constituting  the  lien. 

The  allowance  of  10  per  cent  as  attorney's 
fee  on  the  principal  and  lntM«st  due  on  the 
note  was  proper.  Morrill  v.  Hoyt  83  Tex. 
59,  18  S.  W.  Rep.  424.  There  being  no  er^ 
ror  In  the  case,  the  judgment  of  the  court 
below  is  affirmed. 


SOUTHERN  PAC.  CO.  v.  BDRNi 

(Coort  of  Civil  Appeals  of  Texas.    Sept  27, 

1893.) 

Appkai.— FaoM  JusTicB  or  raa  Pbacb— Jortbdio- 

TIOH. 

1.  On  appeal  from  a  jnstlee  of  tiie  peace  t* 
the  district  court,  taken  by  the  "Southern  Pa- 
cific Railroad  Company,"  the  district  court  has 
no  jurisdiction  to  render  judgment  against  the 
"Southern  Pacific  Company,"  since  the  pre- 
sumption from  the  difference  in  names  is  that 
the  two  companies  are  separate  and  distinct 
entities. 

2.  The  fact  that  the  "Southern  Padfio 
Company"  filed  an  answer  in  the  district  court 
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not  confer  jurisdiction  over  H,  where  tlie 

Amooot  in  aoDtroversy  is  not  within  the  origi- 
nal juiisdictioa  of  the  district  court. 

Appeal  from  district  court,  Bexar  county; 
Oeorge  H.  Xoonau,  Judge. 

Action  by  H^iry  Bums  against  the  South- 
ern Pacific  Company  for  killing  and  injuring 
Ure  stock  during  transportation.  From  a 
Judgment  lu  plalDJtiS's  £aTor,  defendant  ap- 
peals.   Bereraed. 

John  Sehom,  for  appellant 

XKUiL,  J.  The  appellee  sued  the  Southern 
Paeilic  liailroad  Oompoxty  in  the  juBtioe'a 
ootirt  ci  precinct  N«l  1  «f  Bexar  eounty  tor 
flS9  damages  for  killing  and  injuring  hie  sheep 
in  shipment  over  its  lallroad.  The  case  was 
tried  in  that  court  on  the  23d  day  of  October, 
186B,  and  Judgment  rendered  in  appdlee'a 
fBTor  against  said  railroad  eompaoy  for  the 
fuU  amoont  aned  for,  from  which  Judgmeat 
the  Boutfaem  Fadfic  BaUroad  Company  ap- 
pealed to  the  district  court,  executing  In  Lts 
name  an  appeal  bond  conditioned  as  required 
by  iaw.  The  transcript  of  the  judgment 
«Bd  entries  on  the  Jostiee's  docket,  tosetheor 
with  the  appeai  hood,  were  i&Ied  in  the 
district  ooort  of  Bexar  county.  <m  Nore«uber 
25.  1889.  The  Sourt^em  Pacific  Company 
filed  an  answer  in  said  caiirt  on  June  4,  1890, 
after  which  time  no  further  atteatl<m  seems 
to  kave  been  civen  to  the  SaHthem  Paoiflc 
Bailroad  Oanqtaay.  The  cause  then  pro- 
oeeded  to  trial  under  the  style  of  Henry 
UuBBB  ▼.  The  Southern  Pacific  Company,  and 
reautted  io  a  Jadgmeot  in  -taivor  af  appellee 
against  the  appellant  for  $130.  The  BoBtbecn 
Pacific  Company  appealed  from  this  Judg- 
ment to  our  supreme  court,  which,  upon  the 
organization  of  the  courts  of  civil  appeals, 
transferved  it  to  the  one  for  the  third  su- 
preme Jadioiid  flistrict;  from  ttienoe  it  ^was 
sent  to  this  court. 

The  .amount  in  <!oatro<verBy  In  this  case  b»- 
ing  less  than  $300, 4he  district  court  of  Bexar 
counts-— 4t  hnThig  no  Jurlsdletlon  to  cirll  mat- 
ters, sare  in  a  class  of  cases  to  which  this 
does  not  belong,  whore  the  amount  in  con- 
tioreny  Is  9200  or  less,  eKoinslTe  of  interest 
—aid  not  have  original  Jorlsdiction  of  It  It 
could  only  acquire  Jurisdiction  of  the  case  on 
an  appeal  tram  an  inferior  court  The  aues- 
tlon,  then,  is,  did  ttie  appeal  of  a  case  by 
the  SooHtem  Pacific  Bniltond  Company,  to 
which  the  Southern  Pacific  Company  was  In 
BO  wise  a  party,  oonter  upon  the  district 
court  Jurisdiction  to  render  a  Judgment 
against  the  appellant?  As  was  said  by 
our  commission  of  appeals:  "The  Boutbem 
Pacific  Bailway  Company  and  the  Southern 
Pacific  Company  cannot  be  regarded  as 
identical.  The  names  indicate  different  and 
distinct  entities."  Jlailroad  Co.  v.  Block,  8i 
Tex.  21,  19  e.  W.  Bep.  800.  There  is  nothing 
in  the  record  to  show  that  they  are  not  sep- 
arate and  distinct  corporations,  as  Indicated 
t^  the  names,  nor  tending  to  show  that  the 
Southern  Pacific  Bailroad  Company  was 
▼.23s,w,no.8— 19 


knowB  l^  the  name  of  the  Boutbem  Padflc 
Company,  or  vice  versa.  If  there  was,  and 
we  could  apply  the  rule  that  a  person  may 
be  sued  in  a  name  by  which  he  is  generally 
known,  the  Jurisdiction  of  the  district  court 
over  appellant  might  be  sustained.  But  we 
hardly  think  that  the  rule  can  be  applied 
to  corporaticms.  They  must  sue  and  be  sued 
by  their  corporate  names. 

If  the  amount  ia  controversy  had  foeoi 
within  the  original  Jurisdictioii  of  tiie  district 
court  the  answer  of  appellant  would  have 
given  it  Jurisdiction  over  It;  fiat  as  It  was 
not  such  effect  could  not  be  given  the  an- 
Bwer.  Where  a  court  has  no  Jurisdiction 
ef  the  sfibjeet-matter  In  controven^y,  consent 
of  parties  cannot  confer  -  it  The  district 
court  net  having  had  Jurisdictloa  to  i^idar 
the  Judgment  appeaJed  from,  such  Judgment 
is  reversed,  and  die  cause  remanded,  and  tbe 
court  below  directed  to  dismlas  the 
as  to  ttie  Sonthem  Faclfle  CoBvany. 


HALL  et  al.  v.  GWYNNH  at  al. 

(Court  of  Civil  Appeals  of  Texas.    Sept  27, 

1893.) 

COMMTWITT  PaOPRSTr— Bos*  FtOB  PCROHASEn. 

H.  bought  land  in  186Q,  paying  for  U 
with  community  property.  His  wife  died  the 
same  year,  and  he  inarned  again  in  18(81.  In 
1864  he  sold  the  land  to  8.,  Trtio  in  187S  sold 
it  for  a  fair  cash  price  to  K.  K.  bad  no  ac- 
tual knowledge  that  H.  had  ever  been  mar- 
ried before  ho  acquired  the  land,  thoiigh  he 
knew  both  H.  and  one  of  his  sons.  Beld,  that 
as  ajrainst  H.'s  sons  by  the  first  marriage, 
who  iiad  never  before  asserted  claim  to  the 
land  M  hein  of  their  mother,  K.  was  not 
charged  with  notice  that  the  land  was  com- 
niuoity  of  the  first  marriage. 

Appeal  from  distilot  court  Mitchell  coun- 
ty; William  Kennedy,  Judge. 

Tre^asa  to  try  title  to  land  by  Blanch  H. 
Gwymne  and  John  V.  Hall  against  W.  a 
Hall,  .Jdhn  8.  Long,  and  Chajrles  Cobb.  Judg- 
ment ioi  plalnUffs.  Defendants  appeaL  Be- 
veraed. 

flmallwood  &  Smith,  for  appellants.  B. 
H.  Looney,  for  appellees. 

HEAD,  J.  Appellees  instituted  this  salt 
to  recover  of  appellants  an  nnaivlded  ono- 
half  interret  as  heirs  of  their  deceased 
motiier  In  the  section  of  land  in  controversy. 
The  deed  to  the  land  was  to  M.  J.  Hall,  the 
father  of  appellees,  and  oontained  no  recital 
as  to  whether  or  not  be  had  a  wife  or  chil- 
dren Interested  with  him.  It  is  not  certain 
from  the  record  whether  the  wife  of  M.  J. 
Hall  was  living  at  the  time  this  land  whs 
acquii-ed  or  not,  but  the  evidence  is  Undis- 
puted that  it  was  paid  for  entirely  with  com- 
munity property.  This  was  in  1800,  In 
1864  M.  J.  Hall  conveyed  the  land  to  one 
Scfauartz.  In  1873,  Schuartz,  Joined  by  his 
wife,  conveyed  by  warranty  deed  to  Howard 
Keys,  who  pnld  full  value  in  cash,  and  ap- 
pellants claim  under  him.    At  the  time  of 


Digitized  by 


Google 


290 


80UTHWESTEUN  KEPOBTEB.  VOL.  23. 


(Tex. 


the  death  of  his  wife,  which  occurred  some 
time  lu  1S60,  M.  J.  Hall  owed  no  community 
debts,  and  the  aale  to  Schuartz  In  1864  was 
not  to  discharge  any  community  obligation. 
The  evidence  Is  undisputed  that  appellees  are 
the  only  heirs  of  Mrs.  Hall.  The  court 
found  that  while  Keys,  at  the  time  of  his 
purchase,  had  no  actual  notice  that  Hall  Iiad 
a  deceased  wife,  whose  heirs  were  Interest- 
ed In  the  land,  he  did  b&vc.  notice  of  such 
fccts  as. were  soffldent  to  put  a  reasonably 
prudent  man  on  Inquiry  as  to  this,  and  he 
was  therefore  chargeable  with  notice,  and 
gave  Judgment  hi  favor  of  appellees  for  one- 
half  the  land,  and  ordered  partition  thereof. 
The  evidence  upon  this  Issue  was  'confined 
to  that  of  Keys  himself,  as  follows:  "I  am 
58  years  old,  and  reside  In  Dallas,  Tex.,  and 
my  occupation  is  that  of  bookkeeper.  On 
the  28th  of  August,  1873,  I  redded  In  Quit- 
man, Wood  county,  Tex.  At  said  time  I 
was  acquainted  with  E.  Schuartz  and  wife. 
They  then  resided  at  Marshall,  Tex.  I  am 
the  grantee  in  the  deed  from  Schuartz  and 
wife  to  Howard  Keys  for  8  seotlons  of  land, 
•  •  •  said  deed  redtlng  a  cash  considera- 
tion of  $2,S60,  paid  by  said  Keya  I  paid 
said  grantors  the  sum  of  $2,560  for  said  8 
sections.  I  paid  it  in  cash.  •  •  •  Said 
amount  was  a  fair  consideration  for  sold 
land  at  that  time.  I  had  no  knowledge  at 
the  time  I  purdiased  said  land  from  sold 
Schuartz  that  M.  J.  Hall,  under  whom  he 
claimed,  had  ever  been  married  prior  to  the 
<lme  that  he  (Hall)  acquired  said  lands,  or 
that  his  wife  was  dead.  At  the  time  I  pur- 
chased said  lauds  from  the  said  Schuartz 
I  knew  young  Mont  Hall  was  routed  to  be 
the  son  of  M.  J.  Hall,  but  I  knew  nothing  of 
any  of  the  rest  of  the  family.  Did  not  know 
whether  said  Hall's  first  wife  was  dead  or 
Uving,  or  whether  he  had  a  second  wife. 
Said  young  Mont  Hall  was  the  only  one  Of 
the  family  I  knew.  I  did  not  know  positive- 
ly that  he  was  a  son  of  M.  J.  Hall.  I  was 
under  that  impression.  At  the  time  I  pur- 
chased said  land  from  Schuartz  I  had  no 
knowledge  or  notice  that  there  were  any  dhJl- 
dren  of  the  said  M.  J.  Hall  by  any  wife  he 
may  have  married  before  he  acquired  said 
lands,  who  claimed  or  owned  any  Interest 
in  same."  Cross-examined:  "About  the  year 
1873,  prior  thereto,  and  afterwards,  I  was 
frequently  in  Marshall,  Tex.  I  knew  M.  J. 
Hall,  Sr.,  very  well  by  reputation,  and  may 
have  met  him,  bnt  do  not  remember.  I  knew 
young  M.  J.  HaU.  I  first  met  him  in  Mar- 
shall some  time  prior  to  the  time  I  purchased 
said  land.  I  made  the  trade  for  the  land  in 
Mardiall.  I  supposed  M.  J.  Hall,  Sr.,  was 
a  married  man,  but  knew  nothing  further 
of  his  family  aflTalrs.  I  did  not  make  any 
inquiry  Into  said  Hall's  famUy  history.  I 
paid  for  said  land  In  cash  money.  I  whs 
voiy  well  acquainted  in  Marshall  about  that 
tinio.  I  have  never  seen  the  wife  of  M.  J. 
Hall,  Sr.,  to  my  knowledge."  In  addition  to 
tills  evidence,  It  appears  from  the  statement 


of  facts  that  M.  J.  HaTl  was  a  man  of  con- 
siderable prominence  and  wealth,  and  ha4 
lived  near  Marshall  since  1854;  also  that  hd 
married  a  second  time  about  one  year  after 
the  death  of  bis  first  wife,  and  was  livlni; 
with  the  second  wife  at  the  time  of  the 
sale  to  Schuartz,  and  that  he  died  in  1871, 
prior  to  the  pur(diase  by  Keys,  leaving  Us 
said  wife  still  living.  We  think  the  coort 
below  erred  in  holding  that  Keys  was,  nnder 
this  evidence,  chargeable  with  notice  of  the 
interest  of  appellees  In  the  land  at  thL-  time 
he  pnrchased  it  Hie  facts  are  strikingly 
similar  to  those  hdd  not  sufficient  for  this 
purpose  In  case  of  Pounoey  v.  May,  76  Tex. 
665,  13  S.  W.  Rep.  383.  In  tiie  case  of  Hill 
▼.  Moore,  85  Tex.  335,  19  S.  W.  Rep.  162, 
so  strenuously  insisted  on  by  app^ees,  the 
purdiaser  of  the  certificate  was  held  charge- 
able with  notice  that  It  was  community 
property,  because  it  was  one  that  could  only 
have  been  Issued  to  the  head  of  a  family. 
Tliere  was  notliing  to  pnevent  a  single  man 
from  acquiring  this  land  as  HaU  did  in  this 
case;  or,  If  it  be  held  that  Keys  had  notice 
that  Hall  was  a  married  man,  there  is  noth- 
ing indicating  that  he  had  notice  that  he  was 
twice  married,  and  that  his  first  wife  was 
the  one  interested  in  this  land.  It  should 
be  remembered  that  Keys  did  not  purchase 
from  Hall,  but  from  Hall's  vendee,  nine 
years  after  be  had  made  the  sale,  during 
which  appellees  had  aaserted  no  claim  1b 
right  of  tb^  mother.  We  think  the  Judg- 
ment of  the  court  below  should  be  reversed, 
and  here  rendered  for  appdlants  for  all  the 
land  in  oontroversy. 


MASTm  T.  ANDERSON  et  sL 

(Oonrt  of  Civil  Appeals  of  Texas.    S^^  2T, 

1883.) 

RbUBF  ASAIHBT  ExICDTION — iBRKOVIJUUTIXa — ^Ih- 
iLDI^U^TB  PbIOB. 

December  Sd  suit  for  $41.60  was  begun 
in  Justice's  court,  and  citation  Issued  for  de- 
fendant to  B.  county,  returnable  January  6th, 
but  was  never  returned.  December  17tii  the 
justice  issued  another  to  M.  connty,  returna- 
ble January  6th,  and  it  was  served  there  oa. 
defendant  Decembo:  2l8t  Both  purported  to 
be  original  citations.  Defendant  at  once  wrote 
to  his  customary  attorney  to  represent  him, 
but  January  6th  the  latter  declmed  to  act, 
and  handed  to  plaintiff's  attorney  certain  plead- 
ings which  defendant  had  sent  him,  and  he 
gave  them  to  the  justice.  Judgment  was  ren- 
dered for  plaintifit  that  day,  apparenUy  on  a 
new  cause  of  action,  and  on  the  l7th  execution 
was  issued,  without  the  certified  bill  of  costs 
annexed,  as  required  by  statute.  Although  de- 
fendant had  $600  worth  of  personalty  in  the 
county,  the  constable  levied  on  land  worth  orer 
|3,000.  March  4th  the  land  was  sold  for  $85. 
Defendant  returned  home  abont  April  Ist, 
and  April  17th  began  suit  to  set  aside  the  sale. 
Beld,  that  the  irregularities  were  calcnlated  to 

Srevent  a  sale  for  an  adequate  price,  and  that 
efendant,    having    tendered    full    reiaiburse- 
ment  to  the  purchaser,  was  entitled  to  relief. 

Appeal  from  district  court,  Taylor  county; 
T.  H.  Conner,  Judge. 
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Action  by  M.  Martin  against  T.  O.  Ander- 
son and  W.  J.  Thompson  to  set  aside  an  exe- 
cution sale  ot  real  estate.  Judgment  for 
plaintiff  as  to  one  parcel.  Plaintiff  appeals. 
Reveraed  as  to  the  other  parcels. 

Martin  ft  Jones,  for  appellant.  Cockrell 
&  OodcreU  and  John  Bowyer,  for  app^ees. 

STEPHENS,  J.  This  suit  was  brou^t  by 
appellant  to  set  aside  an  execution  sale  of 
660  acres  of  land,  on  the  ground  that  the 
sale  had  been  made  under  a  TOld  Judgment, 
and  at  a  grossly  Inadequate  price,  attend- 
ed with  certain  alleged  Irregularities.  The 
Issues  are  stated  with  substantial  accuracy 
in  appellant's  brief  as  follows:  "On  the  3d 
day  of  December,  1889,  suit  was  begun  in 
the  Justice's  court  of  precinct  No.  1,  Tay- 
lor county,  by  the  K^er  Medldne  Go. 
against  appellant  upon  an  account  for  the 
sum  of  f41.50.  On  the  day  that  this  suit 
was  filed,  to  wit,  the  3d  day  of  December, 

1889,  at  the  instance  of  the  plaintiff's  at- 
torney, the  Justice  Issued  a  citation  for  the 
defendant  to  Burnet  county,  Tex.  This  ci- 
tation was  made  returnable  on  the  8th  day 
of  January,  1890,  that  being  the  next  re-ai- 
lar  term.  This  citation  was  recelred  by 
the  aberiff  of  Burnet  county  in  due  course 
of  malL  This  citation  was  never  returned 
to  the  Justice's  court  whence  it  was  issued. 
On  the  17th  day  of  December,  1889,  the  Jus- 
tice of  the  peace  issued  another  citation 
in  the  same  salt  for  the  defendant  M.  Mar- 
tin, to  MIHb  county,  Texas.  This  last  cita- 
tion was  served  npon  the  defendant  Martin, 
in  Mills  county,  on  the  21st  day  of  Decem- 
ber, 1889.  Tliis  citation  was  also  made  re- 
turnable on  the  6th  day  of  January,  1890. 
Both  these  stations  purxwrted  to  be  orig- 
inal citations.  Immediately  upon  being 
served,  the  defendant  M.  Martin  had  a  let- 
ter written  to  H.  L.  Bently,  an  attorney 
in  AbUeae,  to  represmt  him  on  the  trial  of 
the  said  case.    On  the  6th  day  of  January, 

1890,  Qie  case  was  tiled  In  the  Justice's 
court  H.  L.  Bently  declined  to  represent 
defendant.  T.  M.  Daugh^ty  appeared  for 
the  plaintiff.  The  defendant  was  not  pres- 
et, nor  was  he  represented  by  connseL 
Jost  prior  to  the  trial  Bently  Informed 
Dangherty  that  be  would  not  appear  for 
the  defendant,  but  gave  him  soma  written 
pleadings  for  defendant,  comprising  excep- 
tions to  the  citation,  and  a  plea  of  Uie  stat- 
ute of  limitations.  T.  M.  Daugherty  gave 
these  written  ideedings  to  the  Justice  of  the 
peace,  and  on  the  trial  of  the  case  appeared 
for  the  plaintiff  in  the  suit.  Judgment  was 
rendered  on  said  day  by  the  Justice  against 
de{radant  and  in  favor  of  the  Keller  Medl- 
dne Co.  for  the  sum  of  $41.55,  with  interest 
at  the  rate  of  8  per  cent  per  annum.  On 
the  17th  day  of  January,  1890,  the  Justice 
of  the  peace  Issued  an  execution  directed  to 
the  Bbolff  or  any  constable  of  Taylor  coun- 
ty.  No  certified  copy  of  the  biU  of  costs 


was  attached  to  the  execution.  This  execu- 
tion was  received  by  R.  B.  Burcb,  (Nonsta- 
ble of  precinct  No.  1,  and  on  the  same  day— 
the  17th  day  of  January— was  by  him  levied 
upon  three  several  tracts  of  land  belonging; 
to  appellant  to  Taylor  county:  (1)  A  tract 
of  280  acres;  (2)  a  tract  of  160  acres;  (3) 
a  tract  of  220  acres.  These  lands  were  ad- 
vertised for  sale  by  the  constable,  but  the 
character  of  the  notice  of  sale  was  the  sat>- 
Ject  of  some  controversy  on  the  trial  On 
the  4th  day  of  March,  1890,  these  three 
tracts  were  exposed  to  sale  at  the  courthouse 
in  Abilene.  The  two  defendants  to  the  suit 
were  present,  but  as  to  the  number  of  per- 
sons present,  and  as  to  what  occurred  dtnr- 
tog  the  sale,  was  also  the  subject  of  contro- 
versy on  the  trial.  The  first  tract— 280  acres 
—was  sold  for  the  sum  of  $20,  the  second 
tract— 160  acres- was  sold  for  $30,  and  the 
third  tract— 220  acres— was  sold  for  the  sum 
at  $35.  T.  O.  Anderson  was  the  pturchaser 
of  all  the  lands  for  the  aggregate  sum  of 
$85.  On  the  26th  day  of  March,  1890,  be 
executed  a  deed  to  W.  J.  Thompson  to 
an  tmdivided  half  toterest  to  these  three 
tracts.  Prior  to  the  execution  sale  of  these 
lands  the  appellant,  Martin,  had  mortgaged 
them  to  the  Texas  Loan  Agency  for  about 
$5,500,  which  sum  was  borrowed  on  five 
years  time.  At  the  time  of  levy  and  sale 
appellant  Martin,  owned  about  $600  worth 
of  posonal  propwiy  to  Taylor  county.  Mar- 
tto  returned  to  Taylor  county  about  the  1st 
day  of  April,  1880,  from  which  he  had  been 
absent  for  nearly  one  year.  This  suit  was 
begun  to  the  district  cotut  of  Taylor  county 
on  the  17th  day  of  April,  1880.  On  the  IStfa 
day  of  October,  1890,  the  case  was  tried  be- 
fore the  court  the  Jury  betog  waived.  The 
result  of  the  trial  was  a  Judgment  in  favor 
of  the  appellant,  Martto,  for  the  third  tract 
sold,  to  wit,  the  220-acre  tract,  and  a  Judg- 
ment to  favor  of  appellee  for  the  other  two 
tracts." 

Oonduslona. 

After  a  fhoroogh  consideration  of  the  rec- 
ord to  this  case,  we  have  come  to  the  con- 
clusion tbat  Justice  demands  that  the  execu- 
tion sale  to  question  should  be  set  aside  to 
toto.  The  lands  are  situated  near  the  town 
of  Abilene,  and,  according  to  the  preponder- 
ance of  the  evidence,  were  {it  the  date  of  the 
sale  (4th  March,  1890)  very  valuable.  From 
the  wlddy  differing  estimates  of  the  witness- 
es the  learned  Judge  trying  the  case  found 
the  re«isonabIe  market  value  to  be,  for  the 
280-acre  tract  $2,240;  for  the  160-acre  tract, 
$800;  for  Uie  220-acre  tract,  $5,S00,-4iggre- 
gating  $8,540;  the  whole  being  incumbered 
with  a  mortgage  for  $5,500,  on  5  years  time. 
This  conclusion  we  approve  as  a  reasonable 
and  fair  deduction  from  the  evid»ice.  The 
property,  therefore,  sold  for  less  than  3  per 
cent  of  its  net  value.  That  this  was  a  grossly 
Inadequate  price  does  not  admit  of  question. 
The  court  further  found  that  the  220-acre 
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tract;  at  tfae  time  of  the  trial,  was  wortb 
from  $75  to  $100  per  acre,  and  a«  to  it  set 
ttie  sole  aside.  Tbe  sale  In  other  respects 
was  sustained,  it  seems,  because  the  jiidg- 
meat  under  wtilch  it  was  had  was  deemed 
concluaive  against  Appellant,  and  the  irregu- 
larities complained  of  were  found  not  to  coa- 
duce  to  tha  Inadequacy  of  price.  It  may  be 
that  this  Judgment  was  not  vc^d.  It  is  ^ot 
copied  In  the  recond,  and  there  Is  a  degree 
of  uncertainty  as  to  its  recitals.  If  the  Issu- 
ance of  a  second  citation  hetoxe  the  return  of 
the  first  I>e  deemed  (miy  an  irregulailty,  it  la 
left  in  doubt  whether  the  Judgment  was  ren- 
dered on  tho  attested  account  sued  (Hi  or  oa 
some  written  promise  of  appellant  subse- 
quently made,  with  the  prepoBderanoe  of  the 
eTidence  in  t&vor  of  tlie  lattw  theory.  The 
following  testimony  of  T.  W.  Daugberty, 
who  obtained  the  judgment  for  the  Keller 
Medicine  Company,  coatains  the  facts:  "[ 
am  a  lawyer.  Been  practicios  for  two  yearB. 
Live  here  in  Abilene.  During  the  fall  <rf 
the  year  1880,  Mr.  H.  L.  Bently,  an  attorney, 
aad  myself  officed  together.  We  were  not 
partners;  but  sometimes  divided  fees,  and 
his  Justice  Court  practice  was  generally  turn- 
ed ov^  to  me.  In  October,  1889,  Mr.  Bently 
tamed  over  to  me  an  account  in  favor  «f 
the  K^er  Medicine  Co.,  of  Ft  Wayne,  Ind^ 
against  M.  Martin,  the  piaintlfl  in  the  salt, 
for  f41.55.  At  the  time  this  account  was 
dellTered  to  ma  Mr.  Bent^  stated  that  he 
ooBld  or  would  stot  bring  suit,  because  he 
was  satisfied  that  A&r.  MortlB  expected  him 
to  represent  him  in  all  cases  ttiat  would 
coma  up  in  his  alMsence,  although  he  had 
not  paid  him  any  fee;  therefore  he  would 
prefer  to  have  nothing  to  do  with  the  suit 
I  took  tbe  claim,  and  saw  that  the  authenti- 
catloB  ot  it  was  insufficient  under  our  stat- 
utes, and  I  pr^ared  an  affldavit,  and  at- 
tached it  t»  the  account,  and  forwarded  same 
to  Keller  Mediciae  Co.,  which  was  sworn 
to  by  J.  O.  Keller,  and  returned  to  ma  I 
filed  this  account  tor  suit  on  the  3d  day  of 
December,  1889,  -with  W.  A.  Minter,  Justice 
of  the  peace  in  precinct  No.  1.  Prior  to  this 
I  had  written  a  lett»  to  Dr.  M.  Bilartin, 
plaintiff  in  this  suit,  at  Burnet,  Tesas,  to 
ascertain  where  his  residence  was.  The 
envelope  was  properly  addressed  to  M.  Mar- 
tin, but  the  inside  was  addressed  to  Dr.  M. 
Smitti.  Tills  was  simi^  a  clo-ical  error  <m 
my  part,  as  the  litter  was  intended  fcr  Dr. 
Martin.  I  signed  Bently's  name  and  my 
own  to  tha  letter.  (Witness  here  identifies 
envelope  and  letter  shown  him.)  On  the  3d 
day  of  December,  1889,  the  day  this  suit  was 
filed,  the  Justice  issued  a  citation  to  the  defend- 
ant directed  to  Buruet  county,  returnable  on 
the  6th  day  of  January,  1890,  which  was  tbe 
next  return  day  of  Justice's  court  This  sta- 
tion was  delivered  to  me  by  the  Justice  on 
the  day  of  its  issuance,  and  I  immediat^y 
inclosed  it  in  an  envelope,  and  directed 
it  to  the  sheriff  of  Burnet  county.  I  stamp- 
ed it  and  put  It  in  the  post  office.    I  never 


saw  this  citation  aftenrards.  I  laamed 
afterwards  that  M.  Martin  was  not  in  Bur- 
net county,  but  was  in  Mills  county.  Oa 
Uie  ITtb  of  same  month  (December)  I  pro- 
cured another  citation  from  the  Jastiee  to 
MiUs  county,  also  returnable  on  the  6th  day 
of  January.  This  citation  was  dnly  served 
on  M.  Martin.  No  other  citation  was  issued 
in  the  case  that  I  know  of.  On  the  6th  day 
ot  January,  1890,  as  I  was  starting  to  tbe 
courthouse,  Bently  handed  me  some  pleas 
of  Martin,  and  aslLed  me  to  give  them  to  the 
Justice  of  tbe  peace;  that  he  would  not  rep- 
res<Mit  him  in  that  caseu  I  took  these  pleas, 
and  amoBg  them  was  a  plea  of  the  statute 
ot  limitation,  and  handed  tliem  to  the  Jus- 
tice, and  stated  what  Mr.  Bently  had  told 
me.  Some  jocular  remark  was  made  by  tbe 
Justice  about  my  repreeentiag  both  aides, 
but  he  filed  the  pleas.  He  then  Intimated 
that  tbe  law  was  with  the  defendant  Mar- 
tin, and  I  showed  bXai  some  letters  from 
Martin,  iadleating  a  subsequent  promise,  and 
he  rendered  Judgment  against  the  defendant 
for  tbe  amount  of  the  acconnt  Mr.  Mar- 
tin was  not  present  when  the  Judgment 
was  readM-ed." 

If  the  Judgment  was  rendered  on  the  writ- 
ten promise,  it  was  on  a  new  cause  of  ae- 
tioQ,  for  wliich  no  citation  hod  issued.  Cotes 
T.  Kelsey,  2  Tex.  542;  Leigh  v.  Lintlieenm, 
30  Tex.  101.  While  It  has  been  held  sev- 
eral times  Haat  recitaJis  la  the  judgment  entcy 
as  to  senriae  and  appearance  are  condosive 
when  oollateraUy  qvestioaed,  (WilUaon  v. 
Haynes,  77  Tex.  283,  13  a  W.  Bep.  1029, 
and  cases  there  citedj  la  tbe  abseaee  of  sacli. 
recitals  a  distinction  has  been  talcen  be- 
tween the  coBclnsiveikeas  tO.  a  justice's  court 
Judgment  and  that  of  a  court  where  the 
pleading  are  required  to  be  witttea.  Wilker- 
aon  V.  Sdiooninater,  77  Tex.  615,  14  S.  W. 
B^.  223.  It  is  clear  from  this  record  that 
Martin  did  not  appear  befbre  the  Justice's 
OMi^t,  and  tliat  no  appearaace  was  made 
for  him.  Tbo  flUng  of  tbe  pleas  by  plaintiff's 
attorney  was,  onder  the  circamstanoes,  on- 
auttaorlBed.  Appelant  had  no  knowledge  at 
the  Judgment  or  execution  till  after  the  sale: 
nor  was  this  entir^  the  resolt  of  negligence 
on  bis  part  In  view  of  what  bad  passed 
between  him  and  H.  L.  Bently  before  he 
left  Taylor  county,  there  was  nothing  un- 
reasonable in  his  r^ing  on  the  latter  to 
represent  Mm  in  tbe  suit.  The  pleas 
were  prepared  by  a  lawya'  in  Mills  coun- 
ty at  the  instance  of  Martin,  and  seat  to 
Mr.  Bently,  to  be  used  by  hist  in  repre- 
senting Martin  as  Ills  attorney,  and  not  to 
be  filed  by  plaintiff's  attorney  to  bind  Mar- 
tin by  an  appearance,  inops  oonailii.  With- 
out a  copy  of  the  judgment  containing  all 
its  recitals,  we  cannot  well  determine  tbe 
ooDclusive  force  of  any  of  them,  and  hence 
are  not  prepared  to  decide  that  the  doctrine 
of  absolnta  verity  has  application  to  this 
judgment 

On  the  assumption,  however,  that  tfas  Judtf- 
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meat  was  aot  Toid,  we  tblnk  the  sale  gtaould 
Btlll  be  set  aside  tar  bregularity  asd  grma 
iMuleqaaicy  of  prlee.  Our  conciiialan  Is  tluit 
-tte  liregMlavttie*  (or  at  least  sane  of  ttem) 
complained  of  were  cakaaOated,  under  tba 
drcumstancea  of  tlila  case,  to  prevent  the 
prop«ty  from  bringing  something  like  Its 
value,  and  that  the  court  below  was  In  er- 
ror In  cowdodlng  thaA  they  did  not  conduce 
M>  tli<>  inadeguacy.  Take,  fov  Instance,  the 
Irregularity  of  issulog  the  execution  by  the 
Justice  at  the  peace  to  coUact  coata  without 
a  certified  copy  of  the  taxed  ooata.  Here  a 
plain  and  positive  regnlrenent  at  fhe  atatote 
was  disregarded.  Bev.  St  art  1628.  Would 
a  prudent  purchaser  of  real  estate  bid  any- 
thing like  its  value  when  U  ts  sold  under 
an  execution  from  a  justice's  court  to  collect 
the  costs  of  that  court  in  the  absence  of  fhe 
certlfled  bin  of  costs  required  by  the  statute 
to  accompany  such  an  execution  as  Its  sup- 
port and  the  authentic  evidence  of  its  valid- 
ity? If  not  Isow  caa  It  be  declared  that 
such  Irregularity  does  not  have  a  depressing 
eflfect  on  an  exeeatlcsi  sale?  In  thl&  case 
why  did  tbese  vahxaUe  lands,  situated  sa 
near  an  ijmpartaut  and  growing  tows,  a«U 
for  so  little?  Why  were  ^e  Uddera  bo  f ew  ? 
Tka  record  famishes  no  answer  to  these 
qaestlona,  naless  It  be  fouad  In  the  sua- 
ptckm  at  imraUdit;  arising  naturally  out  of 
tba  Inesular  and  iMpropet  legal  proeecdinga 
wUdt  cidiBtnated.  in  the  sale.  The  Jadg>- 
ment  was  obtained,  the  execution  iaaaed,  and 
tba  aale  madCi  wlthoat  the  knowledge  or 
fanit  at  dc<eadant  ther^a,  and  within  tbe 
aliorteat  possible  time.  No  effort  was  mnda 
t«  And  penenal  iMopcrty,  thoa^  It  aeema 
tlie  execathn  might  by  proper  diligence  b*v« 
been  nUafied  in  that  way.  Appellant  moved 
prompHy  to  set  aside  the  aal»  upon  its  aauf 
tag  to  hla  knowledce^  tendering  and  de- 
positing In  court  the  monegr  paid  by  appel- 
leea  at  and  after  the  aala  Without  discaaa- 
ing  in  detail  tba  several  irregolaritiea  and 
adter  drcamstaaces  attending  the  sal<  we 
ar»  of  opiniaB  that  they  were  calealated, 
nadar  tiie  dicuaiataneei  of  this  ease,  to  pro- 
dace  tke  leaidt  complained  of,  and,  as  the 
groas  inadeqaacy,  amouating  to  eonflscatton, 
cannot  otherwise  be  aceounted  for,  they  must 
be  held  to  have  at  least  contributed  to  that 
reanlt. 

Tba  dlqtosltioa  of  this  case  in  the  court 
lielow  was  doubtless  inflauiced  by  the  c^in- 
Ion  of  Watts,  J.,  in  Allen  v.  Fierson,  80  Tex. 
9H,  which  does  not  seem  to  ua  to  be  a 
eorrcct  statemeat  of  the  nde  on  this  subject, 
e^eeiaUy  la  view  of  somt;  of  tlK<  later  dt^cv- 
siona  at  om  supreme  ooort  as  well  as  some 
rendoed  prior  to  that  deeisioo.  Irvln  v. 
Fersaaoo.  8S  Tex.  4f91,  18  S.  W.  Bep.  820; 
Weaver  v.  Nugent  72  Tex,  280,  10  S.  W. 
Kep.  458;  Pearson  v.  Flanagan,  52  Tex.  280; 
Taul  V.  Wri^,  45  Tex.  3W;  Chamblee  v. 
Tarbox,  27  Toe  140.  Where  the  d^eudant 
in  execution  Is  without  fault,  and  moves 
promptly  to  set  aside  the  sole,  tenderlug  to 


tlM  purchaser  tiie  money  paid  by  blm  fbr 
the  land,  and  shows  a  groas  inadequacy  of 
price,  onapled  with  Inegidaritles  or  other 
etrctunstances  calculated  to  produce  the  ra- 
salt  camplalaed  of,  we  think  lie  is  entitled 
to  the  equitable  reUef  sought  unless  it  Is 
further  made  to  appear  that  in  fact  the  al- 
leged Irreguloritlaa  or  other  drcnnsstancas 
did  not  oondoee  to  the  alleged  inadequacy. 
Bat  If  the  Inadequacy  in  this  sale  stood 
aloae;  exeept  as  It  was  affected  by  the  fraud- 
ulent judgment  under  which  the  sale  was 
made,  and  that  judgment  an  aceouat  of  its 
iccitals,  be  held  condTiMve  in  this  procetMl- 
Ing;  we  are  not  prepared  to  hold  that  the 
sale  Shoold  not  s<ilil  be  set  aside.  After  it 
has  eoase  to  13ie  knowledge  of  a  purdiaser 
at  exni^Hon  sale  that  the  prapcrtj  of  the 
defendant  In  execution  has  been  sacrlflced 
by  means  at  a  sale  under  a  judgment  fiaad- 
uleatly  obtained  la  his  absence,  and  with 
tbls  knowledge  he  h<rtds  on  to  the  properly 
thns  acquired  for  a  grossly  inadequate  sum, 
and  refuaes  a  prompt  tender  of  full  reim- 
bwsesnent  would  it  not  be  nncensetoBabie 
la  him  to  tbas  profit  by  anether'a  fraud,  hav- 
ing no  other  defenae  to  plead  than  the  rule 
of  pnbHc  policy  which  upholds  execution 
sales?  Would  not  equity  apply  a  stiU  higher 
rule  of  pubUc  p<dlcy,  and  do  justiee  in  sncb 
ease?  Upon  the  whole  record  we  HAak.  the 
sale  should  be  set  aside,  and  that  the  judg- 
ment should  be  reveracd,  and  bere  rendered 
for  appellant  as  prayed  for  im  his  petition, 
and  that  the  money  deposllad  In  the  court 
below  be  paid  to  appeUees. 


PATTERSON    v.    (yDOOHBBTT. 

(C!ourt   of   Civil   Appeals   of    Texas.    Oct    4, 

1893.) 

BOBOM,  LaKSS  —  OOJJTIIAOT  TO  POBOHABB— Foa- 

EsiTaas. 
A  ieoviaioii  in  a  contract  to  porduiio 
school  lauds  from  the  state  that  the  coatract 
shall  be  forfeited  on  failure  of  the  purchaset 
to  pay  interest  on  the  purchase  money  is  not 
enforceable  naleBs  saeh  provision  Is  aatkarised 
by  law. 

Appeal  from  district  court  Bee  county;  S. 
F.  Grimes,  Judge. 

Action  by  G.  W.  Patterson  against  Charles 
O'Docherty  to  determine  adverse  claims  to 
a  section  of  school  land.  There  was  a  judg- 
ment fbr  defendant  and  plaintlft  appeals. 
Affirmed. 

West  &  Cochran  and  Baraard  &  IfcGown, 
for  appellant  W.  S.  Dugat  and  Beasley  & 
Floumoy,  for  appellee. 

JAMKS,  a  J.  In  this  cause  this  court 
herewith  filed  coadusiona  of  facf  and  of  law 
as  follows: 

Conclusions  of  Pact 
(1)  The  soctlon  of  land  in  controversy   is 
a  portion  of  the  public  domain  of  Texas  sut 
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■IMurt  tor  tbe  benefit  of  the  public  free 
schools.  (2)  Geo.  W.  Patterson  (appellant) 
applied  for  said  section  under  the  proTlslons 
of  the  act  of  April  1,  18S7,  and  the  amendaf 
tory  acts  of  AprU  8,  18S9,  and  ApiU  16, 1800, 
and  same  was  awarded  him  by  the  com- 
missioner of  the  general  land  office  on  AprQ 
16,  1890,  and  be  (Patterson)  complied  in  aa 
things  with  the  provisions  thereof.  (?)  On 
July  21,  1885,  D.  Odem,  regularly  in  erery 
respect,  had  applied  for  the  purchase  of  said 
section,  and  the  same  was  duly  awarded  to 
him,  and  he  made  the  annual  payments  regu- 
larly up  to  the  time  he  sold  the  land  to  ap- 
pellee, O'Docherty,  and  O'Docherty,  on  April 
1,  ]887,  made  default  in  the  payment  of  the 
interest  under  the  act  of  1883  to  the  state, 
and  because  of  this  default  the  commission- 
er of  the  general  land  office  declared  the 
land  forfeited,  caused  an  entry  to  that  effect 
to  be  made  upon  the  account  kept  with 
Charles  O'Docherty  as  the  vendee  of  D. 
Odem,  notified  him  to  that  effect,  and  de- 
clared the  land  had  reverted  to  the  particu- 
lar fund  to  whidi  it  originally  belonged.  (4) 
niat  thereafter,  on  January  1,  1880,  the  com- 
missioner placed  the  land  upon  the  mai^et 
for  sale,  under  the  act  of  April  1,  1887,  as 
amended  by  the  act  of  1888,  and  sold  the 
same  to  appellant  (6)  Ihe  case  Is  submit- 
ted to  this  court  with  agreement  of  counsel 
that  there  was  only  one  issue  of  law  to  be 
determined  upon  the  above  facts,  vie.:  Was 
there  any  law  In  force  on  August  X  1887, 
under  which  the  commissioner  of  the  gen- 
eral land  office  could  legally  forfeit  the  pur- 
chase of  D.  Odem  under  the  act  of  1883  for 
nonpayment  of  Interest  due  August  1,  1887? 
((S)  The  judgment  of  the  district  court  was 
in  favor  of  O'Docherty. 

Conclusions  of  Law. 

1.  Iluit  at  the  time  of  Odem's  contract  of 
purchase,  the  act  of  Februaiy  23,  1885,  was 
in  force,  and  tills  act  had  repealed  the  pro- 
vision of  the  act  of  1883,  authorizing  a  for- 
feiture for  nonpayment  of  interest;  and, 
consequently,  Odem'a  right  under  this  con- 
tract of  purchase  was  not  subject  to  such 
forfeiture,  nor  was  it  in  the  power  of  the 
legislature  by  subsequent  acts  to  subject  the 
land  to  forfeiture.  Stock  Co.  v.  McCarty, 
85  Tex.  412,  21  &  W.  Bep.  598. 

2.  Although  it  seems  from  the  third  find- 
ing of  fact,  viz.  that  O'Docherty  "made  de- 
fault In  the  payment  of  interest  under  the 
act  of  1883,"  that  the  contract  of  sale  be- 
tween Odem  and  the  state  was  in  the  terms 
of  said  act,  and  therefore  contained  a  pro- 
vision by  which  the  nonpayment  of  interest 
worlced  a  forfeiture,  still  it  is  our  conclusion 
that  the  officers  of  the  state  had  no  authori- 
ty to  add  to  the  contract  terms  not  per- 
mitted by  the  statutes  in  force  at  the  time, 
or  to  nuike  better  terms  with  intending  pur- 
chasers than  the  laws  prescribed,  and  such 
provision  in  the  contract,  not  supp<»led  by 
the  statutes  then  hi  force,  must  be  treated 


as  nugatory,  and  remained  to  notwithstand- 
ing subsequent  l^slatton. 

3.  Iliat  the  snmmaiy  dedaxatloD  «f  fop> 
felture  Is  of  no  effect,  and  tnerefoi*  the 
judgment  U  affirmed. 


HUNSTOCK  V.    PALMBB. 

(Court   of   Civil   Appeals   of   T«xm    Oct   4 

1883.) 

LsilSE— iMMORll.  Co:<8ionATiox. 

A  lease  made  with   the  knowledge  of 

the  lessor  that  the  premises  are  to  be  used  for 

purposes  of  prostitution  is  contrary  to  public 

policy,  and  no  rent  can  be  recovered. 

Appeal  from  district  court,  Bexar  county; 
Oe(H-ge  H.  Noonan,  Judga 

Action  by  Bobert  H.  Hunstock  against  Ion 
Palmer  for  rent  There  was  a  judgment  in 
favor  of  defendant,  and  plaintiff  appeals. 
Affirmed. 

Perry  J.  Lewis,  fyr  appellant 

FLT,  3.  This  suit  is  founded  upon  an  ac- 
count for  rent  of  a  house  in  San  Antonio, 
owned  by  appellant  Appellee  rented  It  to 
use  tat  the  purpose  of  a  bouse  of  prostitu- 
tion, and  did  use  it  all  the  time  for  that  pur- 
pose. Appellant,  who  was  plaintlfl  in  the 
court  below,  knew  to  what  purpose  it  would 
be  put  when  he  made  the  contract,  and  was 
cognizant  of  the  fact  that  it  was  all  the 
time  being  used  for  Immoral  and  Improper 
pm-poses.  The  case  was  tried  by  the  Judge 
of  the  trial  court  without  the  intervention  of 
a  jury,  and  he  gave  judgment  for  Ot»  de- 
fendant for  the  reason,  as  stated  in  his  con- 
clusions of  law,  "that  the  contract  of  lease 
was  against  ^iblic  policy,  and  therefore 
void."  In  this  action  of  the  lowo'  court 
we  conclude  there  was  no  error.  At  the 
time  the  contract  of  lease  was  made  there 
was  no  statute  making  it  a  penal  off^ise  to 
rent  a  house  for  the  purposes  of  prostitution, 
the  amendment  including  the  owno'  with 
the  keeper  In  the  criminal  act  having  been 
passed  on  AprU  4,  1888;  but  this  wiU  have 
no  importance  in  shaping  the  opinion  to 
which  we  arrive  in  this  cause.  In  every 
civilized  community,  and  among  all  civilized 
peoples,  the  crime  of  prostitution  is  looked 
upon  as  one  of  the  most  prolific  of  deprav- 
ity and  subversive  of  the  public  morals. 
Statutes  have  been  passed  against  it,  the 
social  ban  has  been  placed  upon  it,  and  ev- 
ery moral  infiuence  has  been  exerted  to 
check  its  evil  Infiuences.  Under  the  statute 
of  1889  the  owner  of  the  house  that  Is  rented 
by  him  knowingly  for  purposes  of  prostitu- 
tion is  made  just  as  criminal  as  the  keeper. 
This  Is  referred  to,  not  because  it  will  affect 
this  decision,  but  it  shows  the  trend  of  opin- 
ion of  the  lawmakos  of  the  states  In  the 
case  of  Conner  v.  Mackey,  20  Tex.  750,  Judge 
Wheder  holds  that  a  gambling  considera- 
tion was  void,  whether  the  game  was  pro- 
hibited by  law  or  not;   the  ground  of  the 
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dedtdon  betng  that  the  contract  was  contrary 
to  good  morals  and  public  poUcy.  In  the 
case  of  Monroe  v.  Smelly,  25  Tex.  687,  It 
is  held  that  mcney  due  on  a  wager  at  ten- 
pins, a  game  licensed  at  that  time,  could 
not  be  recovered,  on  the  ground  of  public 
policy. 

Appellant's  couns^  in  his  ingenious  brief, 
holds  that,  although  appelant  knew  full  well 
the  puri>oae8  to  which  the  house  would  be 
put,  yet  this  merely  existed  in  his  mind, 
had  no  bearing  on  the  contract  of  lease,  and 
there  was  no  connivance  at  the  prostitution 
of  the  lessee.  In  support  of  this  position 
we  are  cited  to  a  number  of  Texas  decisions, 
which,  in  deference  to  counsel,  we  wUl  brief- 
ly review.  The  case  of  Bishop  v.  Honey, 
Zi  Tex.  240k  iB  founded  upon  a  contract  to 
bufld  a  hoose  to  be  used  as  a  bawdyhouse, 
and  the  ooort  rl^tly  held  that  the  buUder 
should  recover,  because  he  was  in  no  way 
interested  In  th«  business  to  be  afterwards 
conducted  in  the  house.  "If,"  says  the  court 
in  that  decision,  "the  plaintiff  is  in  any  way 
the  gainer  l^  or  the  partner  in  an  alleged 
c(»itract,— <me  which  is  contra  bonos  mores,— 
he  cannot  recover  upon  such  contract;  he 
cannot  recover  upon  it  if  it  be  shown  that  be 
is  particeps  criminls."  Again,  in  the  same 
case,  it  is  said:  "In  the  case  at  bar  the 
house  was  not  to  be  paid  for  out  of  the  pro- 
ceeds of  an  illegal  vocation.  It  was  to  be 
paid  for  as  the  worit  progressed  upon  it." 
The  other  case  cited  from  34  Tex.  is  not  in 
point  In  the  case  of  McKlnney  v.  An- 
drews, 41  Tex.  366,  the  Judge  Is  undecided 
in  that  part  of  his  opinion  quoted  by  coun- 
sel, and  rests  the  reversal  of  the  case  on 
other  points.  The  point  in  that  case  was 
the  lllegalll7  of  the  purpose  for  which  the 
property  was  to  be  used,  and  not  upon  the 
ground  of  contra  bonos  mores.  The  case 
of  Labbe  t.  Corbett,  69  Tex.  604,  6  S.  W. 
Rep.  806,  is  not  in  point  We  are  referred 
by  counsd  to  Greenh.  Pub.  Pol.  i».  637,  rule 
460,  whore  the  author  is  treating  of  consid- 
erations involving  the  violation  of  laws, 
and  one  of  his  illustrations  of  a  rule  that 
"a  contract  which  is  in  Itself  legitimate  is 
not  void  because  the  beneficiary  thereof 
knows  that  the  other  party  intends  to  use 
the  subject-matter  to  aid  him  In  violating  a 
law  is:  A.  lets  lodgings  to  B.,  a  prostitute^ 
who  carried  on  her  business  elsewhere^  A. 
can  recover  rent"  The  property  was  not 
used  by  her  for  plying  her  vicious  vocation, 
and  of  course  she  was  responsible  for  the 
rmt  The  same  author,  under  the  head  of 
"Crime,  Prostitution,  etc.,"  lays  down  tlie 
rale  that  any  promise  "calculated  to  encour- 
age immorality  is  void,"  and  gives  as  Ulus- 
trations  of  the  rule:  "A.  assigned  to  B. 
his  lease  of  a  house,  knowing  that  be  in- 
tended to  use  it  as  a  brothel,  receiving  ftom 
him  an  excessive  rent,  which  was  to  be  paid 
oat  of  the  profits  of  the  place.  B.  cove- 
nanted to  Indemnify  A.  against  any  liabil- 
ity OB  the  covenant  in  the  lease  to  him.    He 


failed  to  do  so,  and  A.  sued  him.  He  can- 
not recover."  "And  where  the  landlord 
permitted  the  prostitute  to  carry  on  her  hval- 
ness  In  the  rooms  aft»'  ascertaining  the  use 
to  which  the  premises  were  being  put,  the 
tenancy  being  weeldy,  roit  was  thereafter 
not  recoverable."  See  footnote  8,  p.  202, 
Qreenli.  Pub.  Pol.  The  question  we  are 
considering  is  directly  passed  on  in  a  case 
decided  by  the  supreme  court  of  Colorado 
In  1881,  In  which  it  is  held  that  rent  tor  a 
house,  known  by  the  owner  to  be  used 
as  a  bawdyhouse,  cannot  be  recovered. 
Dougherty  v.  Seymour,  26  Pac.  Rep,  823. 
This  question  is  reviewed  at  some  length  by 
the  United  States  supreme  court,  and  it  Is 
held:  "The  whole  doctrine  of  avoiding  con- 
tracts ftr  illegality  and  Immorality  Is  found- 
ed on  public  policy.  It  is  certainly  contrary 
to  public  policy  to  give  the  aid  of  the  courts 
to  a  vendor  who  knew  that  the  goods  were 
purchased,  or  to  a  lender  who  knew  that 
his  money  was  borrowed,  for  the  purpose  of 
being  employed  In  the  commission  of  a  crim- 
inal act,  injurious  to  society,  or  to  any  of 
its  members."  Hanauer  v.  Doane,  12  WalL 
342.  "Any  contract  encouraging  i»tistltu- 
tI<Mi,  or  onxiliaiy  to  the  keeping  of  a  bawdy- 
house, is  void."  Blsh.  Cont  {  496;  Smith, 
Oont  195,  196.  It  was  perhaps  unneces- 
sary to  fortify  this  opinion  with  anthori- 
tles,  although  there  may  be  some  obscurity 
in  dedaions  on  the  question  at  issue,  and 
perchance  may  be  some  variance  as  to  what 
circumstances  will  vitiate  a  contract  on  the 
grounds  of  public  policy.  However  that 
may  be.  It  is  the  opinion  of  this  court  that 
roit  should  not  be  recovered  for  a  house 
knowingly  let  to  a  person  who  will  use  it, 
or  who  does  use  it,  for  the  depraved  and  Im- 
moral purposes  of  prostitution.  It  is  not  a 
question  of  whether  women  of  this  unfor- 
tunate class  should  be  deprived  of  the  shel- 
ter of  a  roof,  as  counsel  puts  it,  but  a  ques- 
tion of  whethw  a  court  will  enforce  a  con- 
tract founded  upon  a  vicious  and  degraded 
occupation,  and  from  which  must  spring 
the  consideration  of  tba  contiract  The 
Judgment  is  affirmed. 


BXTEINOB  T.  STEWABT  et  al. 

(Court   of  (Svil   Appeals   of   Texas.    Oct   4, 

1893.) 

Costs — Execution. 
Rev.  St.  art.  1420,  provides  that  "each 
party  to  a  suit  shall  be  responsible  to  the  offi- 
cers of  the  court  for  the  costs  incurred  by  him- 
self." Article  1420a  provides  that  clerks  may 
demand  payment  of  costs  in  cases  pendingr  in 
their  courts  up  to  the  adjournment  of  each 
term.  Article  1420b  providee  that,  If  costs 
are  not  paid  within  10  days  after  demand 
therefor,  the  clerk  may  issue  execation,  and 
that  the  taking  of  an  appeal  shall  not  prevent 
the  issuance  of  such  execation.  HM  that  aft- 
er an  aiveal  bond  has  been  filed,  execution  for 
costs  against  appellant  can  be  issued  only  for 
such  oosts  as  appellant  has  incurred. 
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Appeal  from  Wilson  county  court;  A.  D. 
Krans,  Judge. 

Application  by  V.  W.  Extence  for  man- 
aarnns  to  compel  B.  D.  Mayes,  county  clerk, 
tK>  Incorporate  two  bills  of  exceptfons  In  tlie 
record  of  a  cause  In  which  said  Extence  was 
appellant  and  J.  H.  Stewart  was  appellea 
Granted. 

A.  3.  WUltaHis,  for  appellant.  J.  B.  Pol- 
ley  and  K.  S*.  Ballard,  for  app^ec  and  re- 
^OBdoit 

JAMES,  C  J.  This  IB  aa  appUcatioB  for 
mandamus  to  the  county  derk  <yt  WBson 
county  to  require  him  to  Incorporate  In  the 
record  of  an  appeal  two  certain  bills  of  ex- 
ceptitHi,  which  applicant  (appellant)  alleges 
were  signed  by  the  Judge  during  the  term, 
but  which  were,  after  the  t«m  had  ad- 
Joomed,  amended  by  the  judge  strliilng  oat 
his  signature  thereto.  The  derk  has  refused 
to  insert  these  bills  In  the  transcript  of  the 
record.  The  evidence  before  us  is  eonflict- 
tng  as  to  whether  this  act  of  the  Judge  was 
done  before  or  after  tl»e  term,  and,^  after  con- 
sidering the  saswee  at  respoDdeut  and  the 
affldarft  submitted,  we  bdleve  the  applicant 
is  Mitltled  to  have  them  induded  in  the 
transcript.  In  same  application  we  are  ask- 
ed to  mandamus  the  dez^  to  issue  a  writ  of 
supersedeas  in  tlie  same  cause,  on  the  al- 
legation that  the  el»k  had  Issued  an  exe- 
cution for  the  costs  of  the  suit  In  faror  of 
file  officers,  subsequently  to  the  filing  of  a 
supersedeas  appeal  bond.  These  allegations 
have  been  sustained,  and  the  question  is, 
shooM  the  supersedeas  be  required  to  Issue? 
It  appears,  clearly,  that  tke  execution  Is  for 
all  the  costs  accrued  In  the  cause,— those 
incurred  hy  appellee  aa  well  aa  his  own. 
We  Interpret  artides  1420,  1420a,  1420b,  Her. 
8t,»  to  allow  Qie  derk,  after  Judgment  and 
after  appeal  bond  filed,  to  nevertbeleas  Issue 
execution  against  a  party  for  the  costs  tn- 
cnrred  by  him.  If  tlie  execution  now  extant 
were  only  for  the  coiAs  Incurred  by  appel- 
lant, ha  would  TOfA  be  entitled  to  have  it 


'  The  articles  here  referred  to  are  as  follows: 
"Art.  1420.  Each  party  to  any  suit  shall  be 
responsible  to  the  officers  of  tJte  court  for  the 
costs  incurred  by  himself.  Art.  1420a.  It  shall 
l>e  lawful  for  the  clerks  of  the  dietriet  and 
county  courts  and  justices  of  the  peace  to  de- 
mand payment  of  all  costs  due  In  each  and 
every  case  pending  in  their  respective  courts, 
up  to  the  adjournoient  of  eaclt  term  of  said 
courts.  Art.  1420b.  Should  any  party,  against 
whom  costs  have  been  taxed  under  the  pro- 
visions of  this  art,  fail  or  refuse  to  pay  the 
same  within  ten  days  after  demand  for  pay- 
ment, it  shall  be  lawful  for  the  clerk  or  jus- 
tice of  the  peace  to  make  out  a  certified  copy 
of  the  bill  of  costs  then  due,  as  herein  provided 
for,  and  place  the  same  in  the  bands  of  the 
sheriff  or  constabie  for  Collection,  and  such  cer- 
tified bill  of  costs  shall  have  the  force  and  ef- 
fect of  an  expcution.  The  removal  of  a  case 
by  appeal  shall  not  prevent  the  district  clei^, 
county  clerk,  or  justice  of  the  peace  from  faau- 
infr  bin  exe<!Otion  for  costs  at  the  end  of  the 
term  at  which  the  a^teal  is  taken." 


superseded.  As  It  Indtides  tbe  otber  costs 
as  wdl,  and  Is  a  process  upon  which  all  the 
costs  can  colorably  be  demanded,  we  bold 
that  to  that  extent  it  Is  an  Interference  witb 
Jurisdiction  of  this  court,  not  aBtheriaed, 
and  the  writ  of  supersedeas  should  issue  as 
prayed  for.  That  writ  is  hereby  made  per- 
emptory as  t»  both  the  supersedeas  and  the 
bills  of  exception.  Coats  ot  the  proGeedlDgs 
ate  adjudged  against  the  respondent: 


GALLAGHER  et  ux.  r.  KELLER. 

(Court  of   Civil   Appeals   of   Texas.    Oct    4, 

1883.) 

EoXraTB^D— SsTOaCEHBHT  Ot  RiOBT— FLEADtKO. 

1.  In  a  petition  to  enforce  a  homestead 
right  in  a  lot,  allegations  that  plaintiff  p«r- 
cliased  the  lot  for  the  pucpaae  of  a  liomestead, 
and  that  he  immediately  tocdc  poasesaion  there- 
of, and  inclosed  it  with  a  good  and  sobstan- 
tial  fence,  and  planted  shade  trees,  cleared  the 
lot  itreparatory  to  building  a  house  thereon, 
and  caused  the  plana  and  specificationa  to  be 
made  by  an  archlteet,  are  sufficient,  a*  against 
a  demurrer,  to  show  that  the  lot  was  plalntifTg 
homestead,  the  facts,  if  true,  not  being  insufli- 
eient  aa  a  antttcr  «f  taw  to  Aavr  intentioa  to 
oceuDy  the  aam*  aa  a  homestead. 

2.  A  petition  to  enforce  a  homestead  tj^ht 
in  a  lot  as  against  a  purchaser  at  an  execution 
sale  is  zwt  fatally  defective  because  it  does  not 
allege  that  its  value  did  not  exceed  93,000. 

3.  A  petition  to  remove  a  cloud  on  the  title 
to  land  claimed  by  plaintiff  aa  a .  homestead, 
created  by  a  sheriirs  deed  to  a  purchaser  at 
an  execwtiMi  sale,  is  not  demurrable  on  the 
ground  that  it  fails  to  disdase  in  what  manner 
the  existence  and  tecocd  of  the  deed  eanatitate 
a  cloud. 

Appeal  from  distiiet  ooiurt,  Bexar  oonnly: 
W.  W.  King,  Judge. 

Action  by  Thomaa  B.  Qallachcr  and  wUe 
against  Theodore  Keller  ta  remove  a  ckMid 
ttoaa  the  title  to  land  olalaied  by  plaiatUts 
aa  their  homestead.  From  a  judgBtait  for 
defendant,  plaintiffs  t^ppeaL     BeveraedL 

Upson  &  Bergstrom,  for  app^aata,  WH- 
Ham  AulMrey,  for  appellee. 

NEILL,  3.  This  strit  was  brought  by  ap- 
pellants to  remove  chmd  from  the  title  of  a 
certain  lot  of  land  situated  In  Gie  dty  of 
San  Antonio,  and  cancel  a  sheriffs  deed  bj- 
Tlrtae  of  whidi  it  was  alleged  appellee 
dalmed  Qie  property.  The  court  below  8U»- 
tabled  exceptions  to  plaintiffs'  original  and 
trial  amended  petitions,  and,  upon  tbelr  fail- 
ure to  amend,  proceeded  to  hear  evidence 
offered  by  appellee  under  Ms  plea  in  recon- 
vention, and  rendered  Judgment  In  his  favor 
tat  the  land  with  a  writ  of  posaeaalon.  The 
allegations  in  plaintiffs'  petition  are  substan- 
tially as  floUows:  That  on  the  31st  day  of 
July,  1884,  Thomaa  R.  Gallagher  purchased 
and  became  the  owner  in  fte  simple  of  the 
following  property  ^tuated  in  toe  state  of 
Texas,  coimty  of  Bexar,  and  wttJiln  llie  cor- 
porate Hmlts  o<  tlie  dty  of  San  Antonio^ 
being  lot  No.  1,  in  Mock  No.  4,  in  original 
ont  lot  No.  125,  lyln;  west  of  Ahucan  c(«ek. 
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«te;  timt  plafiittff  Is  and  was  at  tlie  time 
o{  the  purcliaae  of  said  lot  a  married  man, 
and  ia  Uie  head,  ot  a  family  composed  of 
Mmadf,  bis  wife  and  cbUdren,  and  at  the 
time  -of  his  porchase  he  acquired  the  same 
for  the  porpooe  vt  a  home  for  himself  and 
ttutS/ty,  ami:  tmmiedlately  toolc  possession 
thereof,  and  indosed  tbe  samn  with  a  good 
and  aiAstantial  fence,  and  planted  sbade- 
trees,  and  desred  Qie  said,  lot  preparatory 
to  building  a  home  thereon,  and  caosed  plans 
and  speoiflcortions  for  sach  house  to  be  pre- 
pared by  an  architect;  that  he  did  not  at 
tiie  time  of  the  purchase  of  said  lot  own  any 
otlier  bmne  or  property,  nor  has  he  rince 
Slid  time  acqmired  any  other  home  or  prop- 
erty; tluU  coi  the  28th  day  of  August,  1889, 
the  sh«ift  of  Bexar  county,  Tex.,  levied 
i^on  BBid  property  by  virtue  of  a  wilt  of 
exearthm  iaraed  out  of  the  district  conrt  of 
Harris  oo«mty,  Tex.,  in  favor  of  the  defend- 
ant, l%ieodore  Keller,  and  against  plaintiff, 
and  sold  the  same  at  publio  outcry,  at  which 
sale  ate  defendant,  K^er,  beoame  the  pur- 
cbaseir,  and  deed  for  sold  property  was  made 
to  him  by  the  sheriff,  and  that  said  deed  was 
placed  on  th«  retiords  of  Bexar  coimty.  By 
a  trial  amendment,  he  alleged  that  after  the 
porehase,  as  set  out  in  the  original  petition, 
and  the  pre^nition  of  plane  for  building  hia 
iMHiaei  he  was  unable  to  continue  said  im- 
provem^ts  and  construct  -a  reflldence  build- 
ing thereon,  because  he  bad  not  suffleieat 
money  to  proceed  Uierewltli,  and  was  unable 
to  obtain  the  same,  as  he  had  expected  to 
do,  and  thereafta*,  as  soon  as  he  could  ol)- 
tato  the  aumty  with  which  to  build  a  house 
there<Hi,  to  wit,  about  tlie  month  of  April, 
1800,  he  oonstmotea  a  dwelling  house  Uiere- 
on,  and  Is  now  (the  date  of  filing  liis  petition) 
occiq^yiag  tbe  same  with  liU  family  in  ac- 
oonhuiee  with  hia  oilgl&al  intentioa,  which 
))iirpo«e  and  tntentioa  iiave  never  been  aban- 
doned from  the  time  of  purchase.  Tb»  ex- 
ci?i>tions  of  appellee  to  the  petition  are  sab- 
stantially  that  It  fails  to  show  that,  after 
the  alleged  dedioatlon  and  the  a-ectlon  of 
the  Imiwovements  speoifled,  appellants  occu- 
pAed  or  used,  or  have  since  that  time  used, 
the  premises  as  a  homestead,  and  that  the 
petitioa  fails  to  dtoclose  in  wliat  maamer  the 
existence  and  record  of  appellee's  deed  to 
the  property  oonstitated  a  cloud  upon  ai^el- 
Ijots'  tiUe. 

In  the  case  ot  Oameron  v.  Oebbard,  8G 
Tex.  610,  22  S.  W.  Eep.  1033,  Uie  facts  as 
stated  in  the  opinion  are  that  Mary  Gebhard 
owned  a  lot  in  WacO'  as  her  separate  prop- 
erty, which  was  the  homestead  of  herself 
and  htisbaod^  They  sold  the  homestead,  and 
purchased  the  lots  upon  wliich  appellants 
Bongbt  to  ftn-eelose  a  material  man's  lien 
with  a  part  of  the  proceeds  of  such  sole. 
At  the  time  of  the  purchase,  and  at  all 
times,  they  declared  that  they  Intended  ta 
nislte  the  lot  so  pnrdiased  their  homestead. 
Gebhard  made  wfth  Tumtlne  a  contract  to 
bnlld  a  boose  upon  the  lot;  Tumtlne  to  for- 


nlA  the  lumber  and  erect  the  building  for  « 
given  price.  He  was  unable  to  purchase  tlj« 
Inmber,  and  Gebhard  entered  into  a  contract 
with  Gamwon  &  Go.  to  furnish  to  Tumtine- 
the  lumber  necessary  for  the  building,  tti« 
mats  of  the  lumber  to  be  deducted  from  tbst 
price  agreed  to  be  paid  to  Tnmtin&  Cam- 
eron &  Co.  knew  at  the  time  they  agreed 
to  furnish  the  lumber  that  the  Gebhards 
hod  sold  their  former  homestead,  and  pur- 
(duksed  the  lot  with  the  intention  of  maldng; 
it  their  future  homeBtead;  that  they  had 
contracted  with  Tumtlne  to  bmild  a-  residence 
on  the  lot;  and  thait  the  lumber  to  bt  fms 
nlahed  by  them  was.  to  be  placed  in  that 
resideBe&  Thsy  furnished  the  lomber  wbldi 
Wfts  used  in  greeting  a  residemce  on  tlW' 
lot,  and  the  amount  sued  for  was  an  on- 
PAld  balance  on  the  lumber  so  furnished. 
There  was  no  improvement  on  the  lot  im 
question,  and  Gebhard  had  taken  no  steps  to- 
establish  his  homestead  tm.  it,  other  than 
the  mttldng  of  the  contract  with  Tumtlnep 
to  build  the  hooae  thereon.  No  contract  In 
writing  was  made,  but  In  all  other  reapect» 
tbe  requirements  of  the  law  to  fix  the  Hen 
on  the  property  were  ccnnpUed  with  l^  Cank- 
eron  A  Go.  The  ooort  then  said:  "tbe  only- 
quflBti«m  presented  for  conslderaticm  is,  wa* 
the  lot  in  question  the  homestead  of  defend- 
ant at  the  time  Hut  contract  for  the  purchase 
of  the  lumber  from  plaintiff  was  made?" 
The  contention  of  appellants  in  the  case  was 
that  the  facts  did  not  show  any  snclt  phys- 
ical preparation  or  act  of  any  kind  as  was: 
necessary  to  fix  a  homestead  as  against  thera 
who  fumliAed  the  lumber  and  material  for 
tlie  erection  of  a  building  thereon;  that  th» 
declaration  at  or  subsequent  to  the  time 
of  pnrchase  of  an  intention  to  mal£e  the  prop- 
erty a  homestead,  it  having  no  improvements 
upon  it  of  any  kJUid,  there  being  no  iHiyslca} 
preparations  to  make  any  improvemmts  on 
it,  could  not  of  Itself  make  a  homestead; 
exempt  from  the  claim  of  the  material  man. 
Judge  Brown,  delivering  the  opinion  of  the' 
eourt,  after  reviewing  most  Of  the  cases  in 
this  state  In  which  there  was  no  homeeteadi 
dedication  l^  actual  occupancy,  says:  "In- 
tention alone  cannot  give  a  homestead  right; 
but  it  is  at  the  same  time  equally  true  that 
all  otlier  things  combined  cannot  give  it, 
without  the  intention  to  dedicate  it  to  the 
uses  9t  a  home.  Valuable  and  costly  im- 
provem^its,  coupled  with  long  and  continued 
possession,  without  a  bona  fide  intention  t» 
make  it  a  home,  will  not  make  it  sach.  But 
the  placing  upon  the  premises  unhewn  log» 
for  the  purpose  of  erecting  thereon  the  hum- 
blest cabin,  with  a  bona  fide  Intention  to  oc- 
cupy as  soon  as  the  cabin  can  be  built,  se- 
cures the  right"  "From  this  decision  it  i» 
aiiparent  that  the  Intention  is  almost  the 
only  thing  that  may  be  dispensed  with  in 
some  state  of  cases;  and  it  follows  that  tliia- 
intention  in  good  faith  to  occupy  is  the  prime 
factor  in  securing  the  benefits  of  the  exemp- 
tion.   Preparation-^that  is,   such  acts  tlut4 
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mnnifest  this  Intention— Is  but  the  corrobo- 
rating witness  to  the  declarntlon  of  intention, 
and  an  assurance  of  the  bona  fides  of  tlie 
party."  In  that  case  there  -was  not  a  single 
net  done  on  the  ground  by  Gebhard  or  any- 
thing there  to  Indicate  his  Intention  to  oc- 
eapy  It  as  a  homestead  at  the  time  Cameron 
&  C!o.  claimed  they  acquired  a  Uen  on  It 
True,  they  knew  at  the  time  they  agreed 
to  furnish  the  lumber  that  the  Oebhards  had 
sold  their  former  homestead,  and  purchased 
the  lot  with  the  Intention  to  make  it  their 
homestead.  But,  if  it  was  their  homestead, 
it  must  have  been  so  independent  of  this 
knowledge  on  the  part  of  Cameron  &  Co. 
It  could  not  be  a  homestead  as  between  them 
and  Oebhard,  and  a  homestead  as  to  no  one 
else.  If  a  homestead,  it  was  such  against 
the  world,  and  the  right  to  it  could  have 
been  asserted  against  any  one  else,  as  well 
as  against  Cameron  &  Co.  The  decision  in 
tliat  case  must,  after  aQ,  rest  upon  the  In- 
tention of  the  parties  to  occupy  the  land  as 
a  homestead,  Independent  of  any  act  done  on 
the  premises  to  manifest  that  Intention.  In 
this  case  the  allegations  that  appellant,  at 
the  time  he  purchased  the  property,  acquired 
it  for  the  purpose  of  a  homestead,  and  that 
he  immediately  took  possession  thereof,  and 
inclosed  the  same  with  a  good  and  substan- 
tial fence,  and  planted  shade  trees,  cleared 
the  lot  preparatory  to  bnUding  a  house 
thereon,  and  caused  plans  and  specifications 
for  such  house  to  be  prepared  by  an  archi- 
tect, must,  for  the  purpose  of  the  demurrer, 
be  taken  as  true,  as  well  as  the  other  al- 
legations in  his  petition;  and,  in  view  of  the 
decision  quoted  from,  we  are  not  prepared 
to  hold  as  a  matter  of  law  that  these  al- 
legations, If  tme,  were  Insufficient  to  constt- 
tnte  the  property  a  homestead.  Here,  In 
addition  to  the  purpose  and  Intention  of 
appellant  to  make  It  his  home  at  the  time  of 
his  purchase,  we  have  the  facts  that  he  In- 
closed it  with  a  good,  substantial  fence,  plant- 
ed shade  trees,  etc.  As  to  whether  his  inten- 
tion was  sufficiently  manifested  by  these  as 
acts  of  preparation  is  a  question  of  fact, 
to  be  determined  by  all  the  facts  and  at- 
tending circumstances,  as  well  as  by  the  sub- 
sequent acts,  conduct,  and  declarations  of 
the  appelant  relating  to  or  affecting  the 
property.  Fencing  the  lot  and  planting 
shade  trees  thereon  are  not  Inconsistent  with 
the  Intention  to  occupy  it  as  a  homestead, 
and  might,  in  connection  with  other  facts 
and  circumstances,  If  not  alone,  be  evidoice 
of  such  Intention;  or  such  acts  might.  In 
the  light  of  other  facts  and  circumstances,, 
be  insufficient  to  manifest  such  intention. 
As  to  what  Intention  these  acts  may  demon- 
strate Is  not  a  question  of  law  to  be  deter- 
mined by  the  court,  but  one  of  fact  to  be 
found  by  a  jury. 

The  petition  of  plaintiff  failed  to  allege 
that  the  value  of  the  property  at  tbe  time 
of  Its  designation  did  not  exceed  $5,000, 
exclusive  of  Improvements,  and  no  exception 


to  the  petition  was  taken  on  that  ground  by 
the  defendant.  It  was  alleged  to  be  his 
homestead,  and,  if  other  facts  constitnted 
it  such,  it  would  be  to  the  extent  In  valna- 
tion  of  ^,000,  and.  If  Its  value  exceeded  that 
sum,  only  the  excess  In  value  would  have 
been  subject  to  the  execution  under  which 
it  was  sold.  We  tliink  the  petition  was  good 
as  against  the  objection,  as  It  was  not  spe- 
cially excepted  to  on  that  ground. 

The  exception  that  the  petition  fails  to  dis- 
close In  what  manner  the  existence  and  rec- 
ord of  defendant's  deed  to  the  property 
constituted  a  cloud  on  plaintiffs'  title  was  not 
well  taken.  It  has  been  repeatedly  held  that 
an  Injunction  Is  proper  to  restrain  the  sale 
of  a  homestead  mider  execution  upon  the 
ground  that  it  would  cloud  the  title.  If  a 
sale  had  been  made  which  could  liave  bem 
restrained  by  Injunction  on  the  ground  it 
would  cast  a  doud  upon  title,  a  deed  under 
such  a  sale  is  sudi  a  cloud  as  could  be  re- 
moved by  a  decree  of  cancellation. 

As  the  case  was  tried  after  appellants' 
petition  was  dismissed  on  appellee's  plea  in 
reconvention,  appellee  now  contends  that  the 
judgment  rendered  in  his  favor  should  not 
be  disturl}ed.  We  think  that  appdlants  had 
as  much  right  to  have  the  case  tried  on  their 
pleadings  as  the  appellee  had  to  a  trial  j>n 
his,  and,  as  this  right  was  denied  them  by 
the  court  below,  Its  judgment  is  reversed, 
and  the  cause  remanded. 


GALVESTON,  H.  &  S.  A.  RT.   CO.  v. 
SILEGMAN  et  al. 
(Court   of   Civil   Appeals    of    Texas.    Oet    4, 
1893.) 

CA.RRtER8  0»  QOODS— STIPCI.ATIONt  0»  COXTBAOT 

— In; UBT  TO  GkxjDs — Damaobb  —  Paxthui — Bn- 

DBNOB— InSTBUOTIONB— AhODHBKT   OF  COUXBCL. 

1.  A  stipnlation  In  the  bill  of  lading  that 
a  8hit4>er  of  catUe  acc^ts  the  cars  fnnilahed 
cannot  prevent  his  showing  that  the  can  were 
not  snitable,  as  this  would  be  an  attempt  to 
limit  the  carrier's  duty. 

2.  A  stipnlation  in  a  carrier's  contract  of 
shipment  requiring  any  action  to  recover  a 
claim  against  it  by  virtue  of  the  contract  to  be 
commenced  within  40  days  after  the  damage 
shall  occur  is  reasonable,  and  binding  on  the 
shipper. 

3.  Whae  a  shipiter,  having  a  dalm  for 
damages  against  a  carrier,  which  by  the  con- 
tract of  sliipment  was  required  to  be  sued  upon 
witliin  40  days,  presented  his  claim  before  the 
expiration  of  that  time  to  the  carrier's  agent. 
who  forwarded  it  to  the  general  offices,  and 
afterwards,  within  the  40  days,  when  asking 
the  agent  about  the  claim,  was  requested  to 
wait,  and  told  that  the  carrier  had  written  that 
it  would  pay  the  claim,  the  court  properly  re- 
fused to  charge  that  the  fact  that  the  agent 
received  the  claim  to  be  forwarded  to  the 
general  offices  would  not  be  a  wafver  or  es- 
toppel on  the  part  of  the  carrier,  but  that  the 
shipper  must  nave  been  deprived  of  liia  right 
to  sue  by  the  willful  acts  and  promises  of  the 
carrier. 

4.  In  a  suit  for  Injury  to  propoty  by  fanit 
of  a  carrier,  the  measure  of  damages  is  the 
diftereuce  between  its  value  when  delivered  at 
its  destination  and  what  its  value  would  have 
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been  if  it  had  not  been  damaged  In  courae  of 
transportation,  and  not  between  its  value  when 
received  and  its  valne  when  delivered;  and, 
in  the  absence  of  evidence  of  what  its  value 
would  have  been  at  its  destination  had  it  been 
properlv  transported,   a  verdict  cannot  stand. 

5.  In  an  acUon  for  damages  to  cattle 
shipped  over  defendant's  railroad,  testimony 
that  a  person  told  witness  before  the  sliipment 
that  he  would  give  a  certain  amount  for  the 
cattle  is  no  evidence  of  their  valne,  and  is  in- 
admissible. 

6.  £zcept  in  the  recital  of  the  receipt  of 
the  goods,  and  of  their  anantity  and  condition, 
bills  of  lading  are  strictly  written  contract*, 
within  the  rule  prohibiting  parol  evidence  to 
«>ntradict  or  vary  such  contracts. 

7.  Not  only  is  parol  evidence  inadmissible 
to  vary  the  express  terms  of  the  contract  tcm- 
tained  in  a  bill  of  lading,  but  it  is  inadmissi- 
ble  to  vary  the  obligations  as  to  which  the  con- 
tract is  mlent,  but  which  are  implied  from  its 
nature;  aid  therefore,  as  a  bill  of  lading  for 
ahipment  of  cattle  raises  an  Implied  obligation 
to  furnish  suitable  cars,  and  to  transport  the 
cattle  within  a  reasonable  time,  parol  evidence 
is  inadmissible  to  show  a  parol  agreement 
prior  to  the  Mil  of  lading  to  fnrnish  "bedded" 
cars,  and  to  make  close  connection  with  an- 
other line  of  carriers,  though  it  could  be  shown 
that  bedded  cars  were  the  only  suitable  cars  to 
be  used,  and  that  transportation  vrith  reason- 
able dispatch  would  have  made  the  close  con- 
nection. 

8.  l^ough  the  husband  can  sue  in  his  own 
name  for  damages  to  his  wife's  separate  prop- 
«ty,  and  the  wife  is  not  a  necessary  party, 
a  soit  by  her  when  joined  by  her  husband  la 
not  such  a  defect  in  pleading  as  can  be  reached 
by  a  general  demurrer. 

0.  It  is  error  to  submit  in  the  charge  to 
the  jury  an  issue  not  raised  by  the  pleadings, 
or  an  Issue  which,  though  raised,  is  wholly 
unsupported  by  the  evidence. 

10.  In  an  action  against  a  railroad  com- 
pany, it  is  improper  for  counsel  to  say  in  argu- 
ment to  tiie  Jniy:  "Tliia  railroad  is  a  monster, 
wealthy  and  powerful,  more  powerful  than 
any  individual  in  the  state,  and  is  not  on 
equality  with  any  private  citizen." 

Appeal  from  Guadalupe  ooomty  oonrt; 
James  Greenwood,  Judge. 

Action  by  B.  Sllegman  and  ber  busband 
«£ain8t  the  Galveston,  Harrisburg  &  San 
Antonio  Railway  Company.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Be- 
Tersed. 

Fly  &  McNeal,  for  appellant  Ireland, 
BncgeB  &  IMbrell,  tor  appellees. 

NSUX,  J.  This  appeal  Is  from  s  judg- 
ment of  the  county  court  of  Gandalnpe  coun- 
ty in  favor  of  appellee  and  ber  husband 
against  appellant  for  $600  for  alleged  Inr 
Juries  to  68  head  of  beef  cattle  shipped  over 
appdlant's  road  from  Marlon  to  La  Grange, 
Tex.  The  appellant  assigns  as  error  the 
tailure  of  the  court  to  sustain  Its  general 
demurrer  to  plaintiffs'  original  petition,  for 
the  reason  that  it  jshowed  upon  its  face  that 
E.  SUegman  was  a  married  woman,  and 
that  her  htisband  was  the  only  necessary 
party  to  the  suit  It  Is  true  that  the  bus- 
band  can  sue  in  his  own  name  for  dam- 
ages sostalned  to  his  wife's  separate  prop- 
erty, and  the  wife  is  not  a  necessary  party; 
jet  a  soit  by  her,  when  joined  by  her  hus- 


band, 1>  not  such  a  defect  in  ideading  as 
can  be  reached  by  general  demtnrrer. 

The  cattle  were  shipped  under  a  wiitten 
contract  between  the  parties,  whidi  4s  in 
the  nature  of  a  bill  of  lading,  and  is  in  it- 
self a  full  and  complete  agreement  between 
them  as  to  the  shipment  Upon  the  trial 
the  plaintiffs  were  permitted  to  prove,  over 
defendant's  objections,  that  Its  agent  prior 
to  the  time  of  shipment  agreed  to  furnish 
plaintiffs  "bedded  cars"  in  which  to  ship 
the  animals,  and  make  close  connection  at 
La  Grange  with  the  Missouri,  Elansas  & 
Toas  Bollway.  Tbe  action  of  the  court  in 
permitting  the  introduction  of  such  teeti- 
m<ny  is  <is8i)tned  as  error,  upon  the  ground 
that  there  was  a  vnltten  contract,  and 
all  par(d  antecedent  and  contemporaneous 
agreements  were  merged  in  it  Bz&pt  In 
the  recital  or  acknowledgment  of  the  receipt 
of  the  goods  and  of  their  quantity  and  con- 
dition when  received,  bills  of  lading  are  strict- 
ly written  c<mtiact8  between  the  parties,  and 
come  within  the  g«ieral  rale  which  prohibits 
the  Introducticm  of  parol  evidence  to  contradict 
or  vary  such  contracts.  Not  only  is  such  evi- 
dence inadmissible  to  change  or  vary  In  any 
particular  the  express  terms  of  the  contract 
but  in  these  Instruments,  as  in  all  other 
written  contracts,  there  may  be  Implied  ob- 
ligations as  to  which  the  contract  may  be 
entirely  silent,  but  which  result  by  neces- 
sary implication  or  by  construction  from  the 
very  nature  of  the  contract  itself;  and  such 
implied  oUigatlonB  can  no  more  be  varied 
by  verbal  evidence  than  the  express  written 
stipulations  of  tbe  parties.  Hutch.  Carr.  { 
12ti.  The  appellant  as  a  common  carrier, 
was  bound  to  furnish  suitable  and  safe  cars 
for  transporting  appellees'  cattle.  Thla  duty 
devolved  upon  it  as  a  common  carrier,  and 
was  implied  from  the  contract  itself;  and, 
tt  bedded  cars  were  the  only  suitable  and 
safe  kind,  it  should  have  been  proved  under 
the  allegation  that  appellant  failed  to  fur- 
nish them;  and  appellees  would  not  have 
been  prevented  from  making  such  proof  by 
the  stipulation  in  tbe  written  contract  that 
they  accepted  tbe  cars,  etc.,  for  this  would 
be  an  attempt  to  limit  its  duty  as  a  common 
carrier.  It  was  also  the  duty  of  appdlant 
to  transport  the  cattle  to  La  Grange  within 
a  reasooaUe  time,  and  if  it  could,  within 
a  reasonable  time  after  the  cattle  were  re- 
ceived, have  made  connection  with  the  train 
of  the  Missouri,  Kansas  &  Texas  Railway 
train,  it  was  its  duty  to  do  so,  for  appel- 
lant knew  that  the  cattle  were  destined  to 
East  St  Louis  via  said  railroad,  and  that  a 
failure  to  make  connection  with  its  train 
en  route  to  said  place  might  reasonably  re- 
sult in  damages  to  the  animals.  Rut  this 
duty  arose  by  implication  from  the  written 
contract  of  shipment,  and  not  from  a  previ- 
ous parol  agreement  between  appellees  and 
appellant's  agent  The  evidence  complained 
of  was  not  introduced  for  the  purpose  of 
■bowing    that  tmder  the  contract  bedded 
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ours  iren  the  only  safe  and  snltalde  kind 
for  the  shipment  of  sucb  live  stoclc,  nor  for 
the  imrpose  of  provlag  that,  If  the  journey 
bad  been  made  with  reasonable  dispatch, 
connectica,  as  a  consequence,  wonld  bare 
been  made  with  the  Missouri,  Kansas  A 
Texas  train,  but  to  show  a  prior  parol  agree- 
ment between  the  parties  as  to  the  subject- 
matter  of  the  written  contract  The  admis- 
si<m  of  the  testimony  complained  of  was  an 
infraction  of  the  rule  quoted,  and  should 
not  have  been  permitted. 

The  admission  of  the  testimony  of  a  wit- 
ness to  the  etfect  tliat  a  party  had  told  talm 
some  time  befwe  the  shipment  he  would 
give  917  per  head  for  the  cattle  if  be  could 
get  them  was  error,  as  such  testimony  was 
not  evidence  of  value,  nor  admissible  for 
any  jJlirpose. 

It  is  urged  as  an  objection  to  the  charge 
of  the  court  that  it  failed  to  charge  the  law 
applicable  to  the  facts,  or  inform  the  jury 
of  the  rule  as  to  the  measure  of  damages 
In  the  case.  In  tlie  fifth  paragraph  the  jury 
were  Instructed  "that  a  common  carrier  of 
live  stock  for  pay  must  complete  the  journey 
within  a  reasonable  time,  and  if  It  does  not 
do  so,  and  the  stodE  is  Injured  by  the  de< 
lay,  the  carrier  wiU  be  liable  to  the  owner 
for  all  damage  caused  by  such  delay."  In 
the  next  paragraph  the  principle  enunciated 
was  applied  to  the  case.  This  part  of  the 
charge,  If  given  in  a  case  to  which  it  was 
applicable,  would  be  correct  In  this  one 
no  delay  was  alleged,  and  none  proven.  It 
was  alleged  that  appellant's  train  failed  to 
arrive  at  La  Grange  until  aboot  20  minutes 
after  liie  Missouri,  Kansas  &  Texas  train 
"bad  puUed  out,"  but  the  allegation  of  the 
canse  of  Its  failure  to  make  sudi  connec- 
tion is  not  delay,  but  appellant's  failure  to 
"send  a  telegram,  and  have  said  train  wait, 
so  that  said  connection  could  be  made." 
There  was  no  evidence  to  prove  what  would 
have  been  a  reaaonaMe  time  for  appellant 
to  have  carried  the  animals  from  Marion  to 
La  Grange.  It  is  error  for  the  court  to 
submit  in  its  charge  to  the  jury  an  issue 
not  raised  by  the  pleadings,  (Dodd  v.  Ar- 
nold, 28  Tex.  97;  Loving  v.  Dixon,  SB  Tex. 
75;  Mitchell  v.  Zimmerman,  4  Tex.  75,)  or 
one,  Uiough  raised  by  the  pleadings,  wholly 
unsupported  by  the  evidence,  (Railroad  Co. 
T.  Lyde,  57  Tex.  506;  Willis  v.  Whltsltt, 
[T«K.  Sup.]  4  S.  W.  Rep.  253.)  In  this  case, 
there  being  neither  pleading  nor  evidence  to 
support  the  charge,  it  was  erroneous. 

The  (mly  instruction  given  on  the  subject 
of  damages  is  as  follows:  "If  the  jury  be- 
lieve from  the  evidence  undw  the  foregoing 
instructions  that  plaintiff^  are  entitled  to  re- 
cover in  this  suit  you  should  say  so  by  your 
verdict,  and  find  for  plnlntifls  in  any  sum 
yon  thbik  they  are  entitled  to  under  the 
proof,  not  to  exceed  the  amount  claimed  In 
their  petition."  The  contract  of  shipment,  as 
■^ell  as  the  uneontroverted  testimony,  shows 

U  the  destination  of  the  shipment  was 


Bast  St  Louis,  and  that  appellant's  agent  at 
the  time  of  shipment  knew  that  fact,  and 
contracted  in  behalf  of  his  principal  to  cany 
ai»  cattle  OB  tar  am  La  Orange,  en  route  to 
their  destination.  In  a  suit  for  Injury  t» 
property  by  a  carrier's  fault,  the  measure  of 
damages  is  the  difference  between  the  value 
(rf  the  goods  as  or  in  the  condition  when  de- 
livered at  their  destination  and  what  their 
value  would  have  been  if  they  had  not  been 
damaged  in  the  course  of  transportation.  3 
Sath.  Dam.  273;  Hntdi.  Oarr.  f  770a.  Ther» 
was  no  evidence  to  show  what  would  have 
been  the  value  of  the  cattle  at  their  destina- 
tion if  they  had  not  been  injured  in  trans- 
portation. It  was  shown  that  their  net  value- 
in  their  injured  condition  when  they  arrived 
there  was  $570.92,  but  this,  without  informa- 
tion  as  to  what  would  have  been  the  value 
there  if  they  had  not  been  injured,  would  not 
aid  the  jury  In  arriving  at  tbebr  verdict 
There  was  evidence  to  prove  their  value  at 
Marlon  when  shipped,  and  Oietr  value  there 
when  Injured,  but  the  pnH>er  mle  for  the 
measure  of  damages  in  the  case  could  not  be 
applied  to  this  evidence.  It  may  be  that  the 
jury  considered  it  in  connection  with  their 
value  in  their  injured  condition  at  East  St 
Louis,  or  c<Hi8idered  it  alone  in  arriving  at 
their  verdict  But,  however  considered,  the 
evidence  did  not  ftimlsh  the  Jury  the  proper 
data,  under  a.  correct  rule  of  law,  upon  which 
a  proper  verdict  could  be  roidered.  Had  tbe 
measure  of  damages  been  properly  chargeA 
and  applied  to  the  case,  It  is  evident  that  the- 
verdict  of  the  jury  would  have  l>een  different, 
for  the  reason  that  the  evidence  failed  to 
show  wiiat  would  have  been  the  value  of  the- 
stock  at  their  destination  If  th^  had  not 
been  Injured  In  transportation. 

The  contract  of  shipment  between  tbe  par- 
ties  contains  the -following  stipulation:  "It  is 
furth«-  mutually  agreed  and  herein  express- 
ly provided  that  no  suit  or  action  against  tbe 
party  of  the  first  part  [ai^ellant]  for  the  re- 
covery at  any  claim  by  virtue  of  this  contract 
shall  be  sustained  in  any  court  of  law  or  eq- 
uity, unless  such  suit  or  aotioD  be  com- 
menced within  forty  days  next  after  the 
damages  shall  occur;  and,  should  any  action 
be  commenced  against  the  said  party  of  the 
first  part  after  the  expiration  of  the  afore- 
said forty  days,  the  lapse  of  time  ^all  be 
taken  and  deemed  conclusive  evldaice  against 
the  validity  of  such  dalm,  any  statute  of  11m- 
ItatioD  to  the  contrary  notwithstanding." 
Hie  appellant  asked  the  court  to  instruct  the 
Jury  "that;  If  it  appeared  from  the  evidoioe 
that  the  suit  was  filed  more  than  forty  days 
after  the  alleged  damages  accrued,  to  find 
for  defendant,  unless  the-  evidence  showed 
that  defendant  waived  the  forty  days  stipu- 
lated in  the  contract"  This  much  of  the 
charge  asked  was  correct,  and  so  much  of  It 
should  have  been  given,'  for  it  has  been  fre- 
quently held  that  such  a  stipulation  in  con- 
tracts of  shipment  is  reasonable,  and  binding 
on  the  pai-ties.    Railway  Co.  T.  Trawlck,  68 
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Ttac  SH,  4  8.  W.  Bep.  567;  Railway  Co.  ▼. 
CteUevood,  79  Tex.  89,  14  S.  W.  Rep.  913; 
Hallmy  Oo.  ▼.  Trawlck,  80  Tex.  270,  15  S. 
W.  Rep.  568,  aad  18  8.  W.  R«p.  948.  Tbe 
special  charge  went  fartber,  and  Baked  Hat 
court  to  Instmot  the  Jury  that  "If  tbe  evi- 
dence shows  that  the  defendant's  agent  re- 
ceived plaintiffs'  claim,  to  be  forwarded  to 
the  general  office  for  investlgatlcm,  this  would 
not  be  sufficient  evidence  to  constltate  a 
waiver  or  estoppel  on  defendant's  part.  Yoa 
■orust  find  from  the  evidence  that  platntlfls 
were  deprived  of  their  right  to  sne,  and  their 
position  changed  by  the  wlUCoI  acts  and 
promises  of  defendant"  The  evidence  was 
not  only  that  the  appellant's  aeoiX,  rec^ved 
and  forwarded  the  claim  to  the  general  of- 
fice for  Investigation  before  tbe  lapse  of  the 
■40  days,  but  was  to  the  effect  that  on  the  6th 
'day  <^.  August,  1889,  appellant's  agent  told 
oioa  of  app^eee  that  be  would  write  and 
have  tbe  claim  attended  to;  tha.t  In  a  few 
days  he  went  back  to  tbe  agoit,  and  that  be 
tb^  informed  him  that  be  was  instructed  by 
■0»  'iiead  man"  to  tell  plaintiff  to  be  patient 
tuoA  wait,  that  bis  claim  would  be  paid;  that 
within  the  40  days  he  went  back  to  see  aboot 
Us  claim,  and  told  the  agent  If  it  was  bot 
settled  he  would  sue,  and  the  agent  told  him 
lie  bad  a  request  from  headquarters  for  him 
not  to  sue  the  company,  but  to  be  patient 
«nd  wait  a  while  longer,  as  all  the  papers  had 
not  come  in  from  the  Missoorl,  Kansas  A 
Texas  Railway  Company,  and  that  he  did  not 
sue  sooner  because  the  defendant  put  him'  off 
from  day  to  day,  promising  to  settle  tbe 
«Ialm,  and  asking  him  not  to  sue.  This  evl- 
doice  was  nnooatmdicted,  and,  in  view  of  it, 
¥re  do  not  think  tbe  pant  of  tbe  special 
■cbflrge  last  quoted  should  have  been  given. 
Tbe  conduct  of  appellant  was  pleaded  by  ap- 
pellees ns  a  waiver  of  the  stipulation  that  the 
salt  should  not  be  sustained  unless  brought 
within  40  days  after  the  occurrence  of  the 
damag'js.  Tbe  rule  in  auiA  a  case  is  that  "if 
tbe  course  of  conduct  pursued  by  the  ai)pel- 
lant  wan  socb  as  to  Induce  the  appellee  to  be- 
lieve that  bis  claim  for  damages  would  be 
paid  without  suit,  and  for  this  reason  suit 
was  not  brought  within  tbe  time  prescribed, 
then  the  action  could  be  maintained  after  the 
«xpinition  of  the  time."  Railway  Co.  v.  Tra- 
wk*.  80  Tex.  27.%  15  S.  W.  Rep.  5G8,  and  18 
8.  W.  Rep.  948.  It  was  not  error  to  refuse 
the  special  charge  asked  for  as  a  whole;  it 
was  not  applicable  to  the  facts. 

In  his  closing  address  to  the  Jury,  one  of 
tbe  counsel  f<H:  appellees  used  this  language: 
'This  raUroad  is  a  mMister,  wealthy  and 
powerful,  more  powerful  than  any  individual 
in  tbe  state,  and  is  not  on  equality  with  any 
private  citizen."  It  was  objected  to  by  ap- 
pellant. Tbe  court  did  not  notice  tbe  objec- 
tkm,  nor  was  tbe  language  withdrawn  by 
eounseL  As  to  whether  such  language  would 
stole  be  sufficient  to  require  a  reversal  of  a 
«ase  would  depend  upon  the  particular  oose 
under  consideration.    If  apparent  that  a  Jury 


was  probably  Influenced  by  It  in  renderinc 
ttielr  verdlet,  it  would  be;  bnt;  as  Ibis  case 
is  reversed  on  other  gronnds,  it  is  sufficient 
for  ns  to  say  that  the  remark  was  improper. 
For  the  errors  indicated,  ttais  canae  la  ra- 
versed  and  remanded. 

FLT,  3.,  did  not  sit  in  tbia  caaa. 


GALVESTON,  H.  &  &  A  ET.  (X).  v. 
DAVIS.1 

(Court  of  avil  Appeals  of  Texas.    Oct  4, 1898.) 

Railroad  Companies  —  Lbasb  or  Pabtnebship— 

HAgTBS  AND  SBBVANT— I^BOLIOBNCE— EviDBNCa 

— iHaTBConaors— Damaoxs. 

X.  A  contract  by  which  a  anmber  of  rail- 
toad  companies  "lease"  tlieir  roads  and  other 
property  to  one  company  for  99  years,  the  latta 
company  agreeing  to  operate  and  maintain  tbe 
lines  and  pay  to  each  of  the  other  companies 
a  certain  proportion  of  %  per  cent  of  the  net 
profits  from  such  operation,  is  a  contiBCt  of 
partnership  and  not  a  lease. 

2.  Under  the  statute  in  force  October  10, 
1886,  a  railroad  company  was  liable  in  dany 
ages  only  for  the  gross  negligence  at  its  serv< 
ants,  but  was  liable  to  its  servaata  for  injuriea 
Inflicted  through  the  negligence  of  an  inoompe' 
tent  fellow  servant,  where  it  had  retained  him 
in  its  employ  with  knowledge  of  his  incompe- 
tency, or  where,  by  the  exercise  of  ordinary 
care  and  inquiry,  it  could  have  known  of  his 
incompetency;  and  where  a  servant  seeks  to  re- 
cover under  the  latter  crrcnmstances  a  charge 
on  gross  negligence  is  not  called  for. 

3.  In  an  action  by  a  father  for  the  death  «f 
his  minor  son,  where  there  is  evidence  to  sup- 
port it,  it  is  not  error  to  charge  that  the  Jury 
shall  assesa  plaintiff's  damages  "at  snch  sum 
as  may  be  calculated  from  plaintiff's  expectation 
of  pecuniary  aid  from  hia  son  after  arriTing  at 
21  years  of  age,  considering  his  disposition  and 
ability  to  contribute  to  his  wants  and  necessities 
during  the  father's  probable  duration  of  life, 
at  the  same  time  taking  into  eonsideratioa  tlM 
father's  age,  occupation,  Itealth,  and  pecuniarj 
condition,  and  probable  wants." 

4.  An  instruction  that  the  Jury  are  the  ex- 
dnsive  judges  of  tbe  credibility  of  the  witnesses 
and  the  weie^t  to  be  given  their  testimony  is 
proper,  and  not  objectionable  on  the  ground  tliat 
it  may  lead  the  jury  to  think  some  of  the  wit- 
nesses unworthy  of  belief. 

5.  Thouidi  the  incompetency  of  an  employe 
cannot  be  proven  by  specific  acts  of  careless- 
ness, yet  where  these  acts  have  been  brought 
to  the  employer's  knowledge  they  can  be  proven 
to  establish  that  knowledge. 

6.  A  question  as  to  what  a  locomotive  en- 
gineer's general  reputation  as  to  care  and  «am- 
pctency  while  running  his  engine  was,  is  im- 
proper where  it  is  not  confined  to  his  reputa- 
tion among  those  persons  engaged  in  the  same 
kind  of  occupation,  as  the  general  public  sould 
not  be  acquainted  with  his  reputation. 

7.  An  instruction  that  a  railroad  company 
Is  liable  if  it  failed  to  furnish  a  safe  and  suit- 
able car,  with  the  necessary  appliances,  for  the 
use  of  its  employes,  and  an  employe  was  killed 
by  reason  thereof,  is  erroneous,  as  it  makes  it  tbe 
duty  of  the  company  to  absolutely  and  infallibly 
furnish  a  safe  and  suitable  car,  no  matter  what 
care  and  diligence  may  have  lieen  exercised  in 
selecting  and  inspecting  the  same. 

8.  The  error  is  not  rendered  Iiarmless  by 
construing  the  instruction  together  with  an  in- 
struction immediately  preceding  it,  to  the  effect 
that  it  is  the  duty  of  a  railroad  company  to  use 
all  reasonable  care  in  furnishing  safe  and  suir- 

*  For  opinion  on  rehearing,  see  28  S.  W.  Rep.  lOlV. 
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able  can,  ai  it  la  eqniTalent  to  layliig  that  if 
Uie  company  failed  to  famish  a  lafe  car  it  did 
not  exercise  pioper  care. 

Appeal  from  district  conrt,  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  William  Davis  against  the  Oal- 
TCBton,  Harrisburg  &^San  Antonio  RaQvay 
Company  tat  the  death  of  plaintlfTs  son. 
IVom  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Upson  ft  Borgstrom,  for  appellant  Chaa. 
W.  Ogden,  for  appellee^ 

FLY,  J.  This  suit  was  insdtated  by  peti- 
tion to  recover  actual  damages  In  the  sum  of 
$50,000,  vrhicb  appellee,  who  was  plaintlft 
bdow,  claims  to  have  sustained  In  the  death 
of  his  son,  Edward  Davis,  wliioh  resTiIted 
from  one  train  of  defendant's  cars  being 
negligently  run  into  by  another  of  Its  trains 
October  10,  1886.  The  plaintiff.  In  hla  peti- 
tion, clmrges  that  the  defendant,  as  was  its 
duty  to  do,  failed  to  furnish  the  usual  and 
customary  caboose  car  having  end  doortf 
with  glass  panes,  and  an  outlook  on  top, 
but  in  its  stead  attached  an  empty  freight 
car,  with  sliding  aide  doors,  but  with  no  end 
doors,  or  outlook  on  top  of  said  car,  from 
which  an  approaching  train  could  be  seen, 
wherein  plaintiff's  son,  In  the  performance  of 
his  duty  as  rear  brakeman,  was  riding  at  the 
time  of  the  accident,  and  could  not  see  and 
avoid  an  approaching  train.  That  said  trains 
were  nes^lgently  run  from  their  starting 
points,  only  10  minutes  apart  That  the 
train  which  ran  into  the  train  upon  which 
plaintiff's  son  received  bis  fatal  Injuries  was 
in  Charge  and  tmder  the  control  of  a  reckless, 
careless,  and  Intemperate  and  utterly  Incom- 
petent conductor,  one  Samuel  Greene,  and 
an  inexperienced  and  incompetent  engineer, 
one  Thomas  Heniy,  which  defendant  well 
knew,  and  of  which  plaintiff's  son  had  no 
knowledge;  and  that  by  reason  of  the  care- 
lessness, Intemperance,  and  incompetency  of 
said  conductor,  and  the  Inexperlsice  and  in- 
competency of  said  engineer,  said  train  under 
their  control  was  by  them  negligently  run 
into  the  train  upon  which  plaintiff's  son  was 
employed  as  brakeman  with  such  force  and 
violence  as  to  inflict  upon  him,  said  son,  in- 
juries from  which  he  died  the  same  day. 

Defendant  answered  by  Its  first  amended 
original  answer  by  general  denial,  and  spe- 
cially denying  that  the  death  of  plaintiff's 
son  was  caused  by  a  collision  of  any  trains 
of  cars  owned  or  oi>a-ated  by  It,  or  by  reason 
of  the  carelessness,  negligence,  or  Intemper- 
ance or  incompetency  of  an  employe  of  de- 
feodant,  or  any  person  under  Its  control,  or 
that  plaintiff's  said  son  or  any  one  was  in  its 
en*  ploy  on  the  line  of  said  railroad  at  the 
time  of  the  injury  compLitacd  of.  Defendant 
denies  tiiat  plaintiff's  son  was  a  minor  at  the 
time  of  his  employment  or  that  plaintiff 
was  entitled  to  his  son's  s«vlces,  but  avers 
that  he  entered  into  the  service  of  the  South- 
em  Padflc  Company,  wherein  his  death  re- 


sulted, representing  himself,  and  the  plaiiK 
tiff  also  representing  him  to  be,  21  years  ot 
age,  and  fuUy  competent  to  contract  and  act 
for  himself,  and  receive  tlie  iK'Oceeds  of  hi» 
labor,  and  tliat  he  appeared  to  be  (rf  full  age. 
Defendant  avers  that  the  collision  set  out  in- 
plaintiff's  petition  was  an  unavoidable  ac<d- 
dent,  caused  by  a  dense  fog,  rendering  the 
lights  on  the  colliding  cars  undiscernllde,  and 
was  (me  of  the  risks  assumed  by  plaintiff's 
son,  and  incident  to  his  employment,  for 
which  the  employer  was  In  no  manner  re- 
sponsible. Plaintiff  filed  his  exceptions  to- 
the  denial  In  defendant's  answer  that  plain- 
tifTs  son  was  a  minor,  and  to  the  averments 
in  said  answer  as  to  plalntlfr's  son  entering- 
into  the  service  of  tlie  Soutliem  Padflc  Com- 
pany representing  himself  to  be  21  years  of 
age,  and  as  to  the  acddoit  being  unavoid- 
able, on  the  ground  that  the  same  purported 
to  set  up  a  defense  for  the  Southern  Padflc- 
Company,  wtUch  defendant  had  no  right  to- 
make;  which  exceptions  were  overruled  by 
Che  court  'Hie  case  was  tried  by  a  Jury, 
and  reiulted  in  a  v^dlct  and  judgment  in  fa- 
vor of  the  piahitlff,  January  SI,  1891,  for 
$11,000. 

A  considerable  portion  of  the  evidence  in 
the  lower  court  was  as  to  whether  appe- 
lant or  some  one  else  was  responsible,  and 
a  large  part  of  the  brief  of  appellant  in  this 
court  is  devoted  to  the  diacusslon  of  the 
nature,  purpose,  and  Intent  of  a  certain  in- 
strument of  writing  wliidi  was,  without  ob- 
jection on  tlie  part  of  appellee,  introducecT 
In  evidence  by  appellant  It  Is  as  follows, 
leaving  out  the  prenmUe,  whicb  sets  out  the 
names  of  the  contracting  corporations,  ap- 
pellant l>elng  one  of  the  number:  "Tliat  tb» 
said  Southern  Padflc  Railroad  Company,  or- 
ganized and  exlattng  under  the  laws  of  fb» 
United  States  and  the  state  of  Oallfomla. 
hereby  leases  to  the  said  SouHiem  Padflc- 
Company,  for  the  1^erm  of  ninety-nine  years, 
from  tite  date  Iiereof,  all  of  Its  railroad  irit- 
uated  in  the  state  of  Oallfomia,  kno-wn  and 
designated  as  the  'Southern  Padflc  Railroad 
of  California,'  with  all  its  branches  and  all 
railroads  now  leased  by  it,  together  with  the- 
roliing  stock,  telegraph  lines,  tools,  and  prop- 
erty of  every  Idnd  and  nature  whatsoever 
now  in  use  upon  or  In  connection  with  said 
railroads,  and  together  with  all  of  the  appur- 
tenances thereunto  belonging,  -with  the  right 
to  possess,  maintain,  use,  and  operate  the 
said  property,  and  to  receive  the  raits.  Is- 
sues, and  pirofits  thereof.  That  the  said 
Southern  Padflc  Railrofid  Oompany,  organ- 
ized and  existing  under  the  laws  of  the  ter- 
ritory of  Arizona,  hereA>y  leases  to  the  said 
Southern  Padflc  Company,  for  the  term  of 
ninety-nine  years  from  the  date  hereof,  all 
of  its  railroad  situated  in  the  twritory  of 
Arizona,  and  linown  and  designated  as  the 
'Southern  Pacific  RaUroed  of  Arizona,'  to- 
gether with  all  its  branches,  and  all  the  roll- 
ing stock,  telegraph  Unee,  tools,  and  property 
of  every  kind  and  nature  whatsoever  now  iu 


Digitized  by 


Google 


rex.) 


GALVEiTON,  H.  &  S.  A.  RY.  CO.  v.  DAVIS. 


30& 


use  upon  or  in  connectton  -with  said  railroad 
or  branches,  and  together  with  all  the  ap- 
purtenancee  therennto  belonging,  with  the 
right  to  poaseas,  maintain,  use,  and  operate 
the  said  property,  and  to  receive  the  rents, 
issaes,  and  profits  thereof.  That  the  sold 
Southern  Pacific  Hailroad  Company,  organ- 
ized and  existing  under  the  laws  of  the  ter- 
ritory of  i(er^  Mexico,  hereby  leases  to  the 
Soatltem  Pacific  Company,  for  the  term  of 
nlnety^nine  years  from  the  date  hereof,  aU  of 
Its  railroad  situated  In  the  territory  of  New 
Mexico,  and  known  and  designated  as  the 
'Southern  Pacific  Railroad  of  New  Mexico,' 
together  with  all  its  brtuudies,  and  all  the 
rolling  stuck,  telegraph  lines,  tools,  and  prop- 
erty of  every  kind  and  nature  whatsoever 
now  In  nse  upon  and  in  connection  with  said 
railroad  or  Its  brandies,  and  togetber  with 
all  the  aj»x>iirtenanoes  tiiereunto  belonging, 
with  the  id^t  to  possess,  maintain,  use,  and 
operate  the  said  property,  and  to  receive  the 
rents,  IssueB,  and  profits  thereof.  Timt  the 
sold  Galveston,  Harrisburg  and  San  Antonio 
Railway  Oompany  hereby  leases  to  the  said 
Southern  Padflc  Oompany,  for  the  term  of 
ninety-nine  years  from  the  date  hereof,  all 
its  railroads  situated  in  the  state  of  Texas, 
and  known  and  designated  as  the  'Galveston, 
Harrisborg  and  San  Antonio  Railway  Com- 
pany,' vrith  all  Its  branches,  and  all  the  roll- 
ing stock,  telegraph  lines,  tools,  and  prop- 
erty of  every  kind,  and  nature  whatsoever, 
now  In  use  npoa  or  In  connection  with  said 
railroad  or  Its  brandies,  and  together  vrith 
all  appurtenances  thereunto  belon^ng,  and 
an  other  property  now  owned,  held,  and  pos- 
sessed by  It,  with  the  right  to  possess,  main- 
tain, use,  and  operate  the  said  property,  and 
receive  the  rents,  issues,  and  profits  thereof. 
Tliat  the  sold  Texas  and  New  Orleans  Rail- 
road Oompany  of  1874  hereby  leases  to  the 
said  Southern  Pacific  Railroad  Oompany,  for 
the  t«-m  of  ninety-nine  years  from  the  date 
hereof,  all  of  its  railroad  situated  in  tha 
state  of  Texas,  and  known  and  designated 
as  the  Texas  and  New  Orleans  Railroad  of 
1874,'  together  with  all  of  its  brandies,  and 
all  the  rolling  stock,  telegraph  Unes,  tools, 
and  property  of  every  kind  and  nature  wliat- 
soever  now  In  nse  upon  or  hi  connection 
with  said  railroad  or  branches,  and  together 
with  all  the  appurtenances  thereunto  belong- 
ing, with  Ihe  right  to  i>08sess,  maintain,  use, 
and  operate  th«  said  property,  and  to  receive 
the  rents,  issues,  Euid  profits  thereof.  That 
the  aaiA  Louisiaiia  Western  Railroad  Oom- 
pany hereby  leases  to  the  said  Southern 
Pacific  Company,  for  the  term  of  ninety- 
nine  years  from  the  date  hereof,  all  of  its 
railroad  situated  in  the  states  of  Texas  and 
Louisiana,  and  known  and  designated  as  the 
'Louisiana  Western  RaUroad,'  together  with 
all  its  branches,  and  all  the  r<^ng  stock, 
telegraph  lines,  tools,  and  property  of  every 
Und  and  nature  whatsoever  now  in  use  upon 
or  In  connection  with  said  railroad  or 
branches,  and  together  with  aU  the  appur- 


tenances thereunto  bdonglng,  with  the  right 
to  possess,  maintain,  use,  and  operate  the 
said  property,  and  to  receive  the  rents.  Is- 
sues, and  profits  thereof.  That  the  Morgan's 
Louisiana  and  Texas  Railroad  and  Steam- 
ship Oompany  hereby  leases  to  the  said 
Southern  Pacific  Oompany,  for  the  term  of 
ninety-nine  years  from  tlhe  date  hereof.  Its 
railroad  rttuated  In  the  state  of  Louisiana, 
and  known  and  designated  as  the  'Morgan's 
Louisiana  and  Texas  Railroad,'  all  the 
branches  thereof,  and  the  rolling  stock,  tAe- 
graph  lines,  tools,  and  property  of  every 
kind  and  nature  whatsoever  now  in  use  upon 
or  in  connection  with  said  railroad  and 
branches,  and  togetber  with  all  the  ap- 
purtenances thereunto  belMiglng;  also  nil 
die  steamatilps,  steamboats,  tugs,  piers, 
landings,  depots,  buildings,  and  all  other 
property,  real  and  personal,  now  owned, 
held,  or  possessed  by  the  said  Morgjan's 
Louisiana  and  Texas  Railroad  and  Steam- 
ship Oompany,  with  right  to  possess,  main- 
tain, Qse,  and  operate  the  said  property,  and 
to  receive  the  rents,  issues,  and  profits  there- 
of. That  the  said  Mexican  International 
Railroad  Oompany  hereby  leases  to  the  said 
Southern  Pacific  Oompany,  for  the  term  of 
ninety-nine  years  from  the  date  hereof,  all  of 
Its  railroad,  and  the  brandies  thereof,  alt- 
nated  In  the  republic  of  Mexico,  known  and 
designated  as  the  'Mexican  International 
Railroad,'  together  with  all  its  branches,  and 
the  rolling  stock,  telegraph  Unes,  tools,  and 
property  of  every  kind  and  nature  whatso- 
ever now  in  use  upon  or  in  connection  with 
the  said  railroad,  and  together  with  all  the 
appurtenances  thereunto  bdonglng,  with  the 
right  to  possess,  maintain,  use,  and  operate 
the  said  property,  and  to  receive  rents,  issues, 
and  the  profits  thereof.  In  consideration  of 
tbe  leases  aforesaid,  the  Southern  Padflc 
Oompany  agrees  to  and  vrith  the  other  cor- 
porations, parties  hereto,  that  it  wUl  keep 
the  said  leased  prox>erty  in  good  order,  condi- 
tion, and  repair;  operate,  maintain,  Eidd  to, 
and  better  the  same  at  its  own  expense;  pay 
all  taxes  legally  assessed  against  or  levied 
thereon;  and  wlU,  upon  the  termination  of 
this  lease,  return  the  same  to  the  respective 
parties  from  which  it  whs  leased,  or  to  their 
successors,  with  additions  and  betterments, 
In  as  good  condition  and  repair  as  the  same 
was  at  the  date  hereof.  That  it  hereby  as- 
sumes and  will  discharge  all  the  liabilities 
and  obligations  of  every  kind  of  the  said 
railroad  companies,  and  eadi  of  them,  except 
the  obligations  to  pay  the  prindiml  of  their 
Indebtedness,  Imown  as  the  'bonded  Indebt- 
edness,' now  ou/tstanding,  and  secured  by 
mortgage  or  deed  of  trust,  or  which  may 
hereafter  be  incurred  by  either  of  said  com- 
panies und<er  the  provisions  of  any  existing 
mortgage  or  deed  of  trust,  or  any  mortgage 
or  deed  of  trust  hereafter,  with  the  consent 
of  this  comxHiny  made,  lliat  as  to  such 
bonded  indebtedness  it  wiU  pay  off  and  dis- 
charge at  maturity  the  Interest  upon  the 
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'wme,  and  will,  upon  demand  of  eiOier  ot 
«atd  ralliocul  companies,  guaranty  In  Buch 
form  88  8Bld  company  may  require  the  pay- 
ment of  the  principal  and  Interest  thereof. 
That  aaid  Sotrthern  Fadflo  Company  wOl  an- 
nnally  on  the  first  day  of  May  pay  the  fol- 
lowing named  railroad  companieB  as  rental 
•a  eum  equal  to  nlnety-tliree  and  one-twelfth 
<93  1-12)  per  cent  of  dts  net  ppoflts— If  any 
net  profits  there  he— for  the  year  ending  on 
the  XHt  day  of  December  next  preceding 
Uiat  date,  as  follows:  To  the  said  Southern 
Paclfio  Bidlroad  Company,  existing  under 
the  laws  of  the  Unfited  States  and  the  state 
"Of  Oallfonda,  tw«nty-8lx  and  one-half  (26%) 
per  cent,  of  said  net  profits;  to  the  said 
Southern  Paolflc  Railroad  Company,  exlsttag 
imdar  the  laws  of  the  territwry  of  Arizona, 
twelve  (12)  per  oent  of  said  aet  profits;  to 
the  said  Southern  Paolflc  BaOroad  Oom- 
l)any,  eiristlng  under  tbe  laws  of  the  terrlt»ry 
•of  New  Mexico,  four  (4)  per  oent.  at  aald  not 
profits;  to  the  Galveston,  Harrlstonrg  and 
San  Antonio  Hallway  Company,  glxteen  and 
one-quarter  per  cent  (16%)  of  said  net  profits; 
to  the  said  Texas  and  New  Orlenns  Railroad 
Coropany  of  1S74,  seven  and  one-half  (7%) 
per  cent  of  saVd  net  profits;  to  the  said 
Iwulslana  Weatem  Railroad  Company,  three 
and  one-third  (3%)  per  oent  of  said  act 
profits;  to  the  said  Morgan's  Louisiana  and 
Texas  Railroad  and  Steamship  Company, 
twenty-two  and  one-half  (22%)  per  cent  of 
«ald  net  profits;  to  the  said  Mezloan  Inter- 
national Raflioad  Company,  one  (1)  per  cent 
■ot  said  net  proflta.  The  term  "net  profits," 
as  used  herein,  shall  he  coostmed  to  mean 
the  moneys  on  hand  avallaWe  for  dividends 
after  all  expenses,  payments,  and  dlsburse- 
foents  oif  every  nature  and  kdnd  of  the  sold 
Sonttem  Pacific  Company,  except  for  the 
tental  of  rallpoads  now  or  hereafter  leased 
Toy  sflid  company,  have  been  deducted." 

Appellant  contends  that  this  Instniment 
Is  a  lease,  and,  being  a  lease,  appellant  was 
not  liable  to  damages  for  any  tort  oaour^ 
ring  on  Its  line  by  those  operating  its  oars 
And  other  property.  The  court  below  right- 
ly held  that  it  was  not  a  lease,  but  a  con- 
tract of  partnership.  By  every  test  that 
•can  'be  applied  to  this  paper  It  makes  the 
parties  to  It  partners.  Each  of  ttoe  con- 
tracting parties  Is  bound  to  put  Into  the 
common  business  Its  rolling  stock  and  oth- 
er property,  all  to  be  under  the  manage- 
ment of  the  Southern  Pacific  Company, 
each  one  to  receive  its  proportionate  share 
■of  the  net  profits.  There  is  a  union  of  serv- 
ices and  property  and  a  division  of  profits. 
PartnerBhip  is  a  voluntary  contract  between 
two  or  more  competent  persons  to  place 
their  money,  property,  labor,  and  skill,  or 
some  one  or  all  of  them,  Into  some  lawfid 
enterprise  or  business,  with  an  understand- 
ing that  there  shall  be  a  community  of 
Interest  In  the  loss;  then  the  ease  Is  one 
of  actual  partnership.  It  is  not  essential 
that  all  these  ingredients  should  occur  to 


establlBh  the  relation  of  partners.  Berthoia 
V.  Goldsmith,  24  How.  58S-644.  It  seems 
that  the  Southern  Pacific  Company  did  not 
put  any  property  or  capital  in  the  busineas, 
but  it  put  its  skill  and  ability  and  manage- 
ment of  the  partnership,  for  which  it  was 
to  receive  6  11-12  per  cent  of  tbe  net 
profits.  All  the  elements  of  partnership  are 
contained  in  this  agreement,  and,  bo  con- 
strued, the  appellant  would  he  liable  tat  a 
tort  committed  by  the  agents  or  employee 
of  the  partnership,  if  done  wlHiln  tbe  scope 
of  their  business.  This  construction  of  the 
Instrument  disposes  of  the  Ist,  2d,  Sd,  4th. 
6th,  6th,  27th,  28th,  30th,  and  Slst  assign- 
ments of  error. 

Under  the  statute  in  force  at  the  time 
of  the  death  of  Edward  Davis,  to  wit,  Oc- 
tober 10,  1886,  in  cases  of  this  character 
the  railroad  company  was  liable  in  damag<es 
only  for  the  gross  negligence  of  its  servantB 
or  employes,  and  not  ordinary  ne^igence. 
Tn  this  case  the  question  of  the  negligence 
of  the  fellow  servants  of  deceased,  as  well 
as  a  failure  to  furnish  a  snItaUe  caboose 
car,  was  submitted  to  the  Jury.  The  testi- 
mony in  the  record  concerning  -flie  car  In 
which  Edward  Davis  w«s  riding  at  the  time 
is  rather  unsatisfactory,  and  alone  wofdd 
not  furnish  sufficient  proof  npon  which  to 
predicate  the  verdict  in  this  case;  and  tlw 
jury  must  have  considered  the  question  of 
the  negligence  of  defendant's  servants  or 
employes  as  they  should  have  done  under 
the  charge  given.  The  fifth  dause  of  the 
charge  is  as  follows:  "(5)  It  is  also  the 
duty  of  a  railway  to  use  all  reasonable  care 
and  caution  In  the  employment  of  careful 
and  competent  employes,— that  Is,  peraons 
of  ordinary  ^fll  and  eixiwrlenoe,  who  ara 
capable  of  efliclently  discharging  the  dtrtleB 
which  they  are  directed  to  perform,— bo  that 
no  unnecessary  risk  shall  be  incurred  by 
any  of  the  other  servants.  However,  whew 
a  person  enters  the  service  of  a  railway 
company,  he  thereby  assumes  and  under- 
takes all  the  ordinary  risks  and  hasards 
Incident  to  that  employment.  Including  the 
negligence  of  his  fellow  servants,  provide*! 
the  railway  company  has  taken  reasonable 
care  and  precaution  In  selecting  careful  awl 
competent  employes.  But  should  the  rail- 
way company  retain  to  its  service  a  reck- 
less and  Incompetent  employe,  after  it  has 
discovered  his  recklessness  or  incompeten- 
cy, and  an  employe  is  thereby  injuped 
through  his  negligence,  then  the  company  is 
liable,  although  the  person  Injured  be  a  fel- 
low servant  of  the  person  inflicting  tho  In- 
Jury."  The  giving  of  this  charge  Is  as- 
signed as  error,  one  reason  being,  "beoins« 
the  same  instructed  tho  ixiry  that  the  de- 
fendant wotild  be  liable  fOr  injury  to  plain- 
tiCT's  son  resulting  from  Oie  ordinary  negli- 
gence of  defendant's  servants,  vlx.  Its  con- 
ductor, Greene,  and  engineer,  Henry,  or  ei- 
ther of  them,  when,  under  the  law  as  it 
existed  at  that  time,  defendant  could  only 
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be  miide  liable  for  the  gross  negllgeooe  or 
cardessneea  of  Its  servants;  and  the  court 
Called  to  BO  charge  the  Jury,  or  to  give  any 
tnstniction  as  to  gross  negligence."  Under 
Haa  law  as  it  existed  at  the  time  of  the 
death  of  Edward  Davis  the  railroad  com- 
pany was  not  liable  or  responsible  for  any 
damage  done  or  injmy  inflicted  apon  an  em- 
ploye by  his  fellow  servants,  either  by  gross 
or  ordinary  negligence,  nnless  the  company 
had  not  exercised  care  In  the  selection  of 
such  f^ow  servants,  or  had  kept  the  same 
in  its  employment  when  it  knew,  or  could 
have  known  by  the  exercise  of  ordinary 
precaution  and  inquiry,  of  the  recklessness, 
carelessness,  or  Incompetency  of  such  em- 
tdoyes.  In  the  case  under  consideration  it 
is  alleged  (and  there  is  some  proof  to  suit 
tain  it)  that  the  death  of  Ejdward  Davis  was 
caused  through  the  recklessness  and  ne(^ 
gence  of  his  fellow  servants,  who  were  in- 
competent, Inexperienced,  and  Intemperate, 
and  that  the  character  of  these  employee 
was  known  to  tha  railroad  company.  We 
are  of  the  opinion  that  the  only  issues  in 
this  ca«»  were,  did  the  accident  which  re- 
sulted in  the  death  of  plalntHTs  son  occur 
from  the  negligence  of  incompetent,  reck- 
less, or  Inexperienced  employes  who  were 
fellow  servants  of  deceased,  and  did  the 
railroad  company  know,  or  could  it  have 
known  by  reasonable  diligence  and  inquiry, 
of  the  character  of  such  employee,  and  did 
it  ezerdse  proper  care  in  furnishing  a  suit- 
able and  safe  caboose  ear?  The  question 
of  the  degree  of  negligence  cannot  be  of  any 
Importance  In  the  determination  of  the  case. 
All  the  cases  to  which  we  have  had  access, 
or  to  which  we  have  Xteva.  referred  by  coun- 
sel for  am>«Uiu>t,  In  which  It  has  be«Q  bdd 
that  under  the  last  clause  of  article  2899, 
previous  to  its  am«idment  in  1887,  it  was 
Incumbent  upon  the  trial  judge  to  instruct 
the  }ury  as  to  gross  negllgenoev  were  suits 
brought  against  railroad  companies  by  pas- 
sengers or  other  parties,  not  connected  by 
employment  with  the  railroads.  Railway 
Co.  V.  Kutac,  76  Tex.  473,  13  8.  W.  Rep. 
327;  Railway  Oo.  v.  Hanks,  73  Tex.  323,  11 
S.  W.  Rep.  an;  RaUway  Co.  y.  Hill,  71  Tex. 
•151,  9  S.  W.  Rep.  351. 

The  section  of  the  charge  complained  of 
in  the  flfteentii  assignment  of  error  is  as 
follows:  "(14)  Should  you  And  for  the 
plaintiff  under  this  charge,  then  you  will 
asxess  the  dnmnge  at  such  sum  as  may  be 
calculated  from  plaintiff's  reasonable  ex- 
pectation of  pecuniary  aid  from  his  son  after 
arriving  at  21  years  of  age,  considering  his 
disposition  and  ability  to  contribute  to  his 
wants  and  neceesitiee  during  the  father's 
probable  duration  of  life,  at  the  same  time 
taking  into  consideration  the  father's  agt>, 
occupation,  health,  and  pecuniary  condition, 
and  probable  wants.  In  estimating  the 
ilamage  you  must  exercise  a  sound  discre- 
tion, although  you  may  find  fo/  a  greater 
«r  ksB  sum  than  tliat  formeriy  furnished  by 
T.28s.w.no.8— 20 


tbe  son  to  the  father,  while  you  may  also 
consider  tiie  prospective  wants  of  the  fathw, 
and  the  probable  Increasing  ability  of  the 
son  to  administer  to  his  necassltieB;  but 
you  must  not  allow  plaintiff  anything  for 
the  bodily  pain  and  suffering  of  the  son, 
or  the  mental  pain  and  anguish  undergone 
by  the  father  by  the  death  of  the  s<»i  and 
the  loss  of  his  society."  Appellant  objects 
to  this  charge,  because  there  is  no  evidence 
to  support  it;  because  the  measure  of  dam- 
ages should  have  been  limited  to  the  son's 
probable  earnings  during  his  minority,  less 
his  expanses;  and  also  because  It  was  a 
diarge  upon  the  weight  of  evidence.  In  as- 
suming that  deceased  had  furnished  plain- 
tiff sums  of  mon^.  There  Is  ample  evi- 
dence to  justify  the  court  In  submitting  the 
question  to  the  jury,  and  the  charge  was 
not  upon  the  weight  of  testimony  In  as- 
suming that  deceased  had  given  sums  of 
monoy,  because  it  was  an  uncontroverted 
fact  swcMm  to  by  plaintiff.  The  measure  of 
damages  is  propeiiy  stated  by  the  court  in 
the  charge,  as  the  Jury  are  plainly  told, 
among  other  things,  that  they  must  take  in- 
to consideration  the  disposition  and  ability 
of  the  son  to  give  to  his  father,  and  this 
was  not  to  be  confined  to  his  minority.  Rail- 
way Co.  V.  Lester,  75  Tex.  66,  12  8.  W.  Rep. 
965;  Railway  Ca  v.  Cowser,  87  Tex.  294. 

The  sixteenth  asslgnmoit  of  error  com- 
plains because  the  court  instructs  the  jury 
that  they  are  the  exclusive  judges  of  the 
credibility  of  the  witnesses  and  the  weight 
to  be  given  to  their  testimony,  and  seems 
to  think  It  might  lead  the  jury  to  believe 
some  of  the  witnesses  unworthy  of  belief. 
The  charge  was  eminently  correct  and 
proper,  and  might  be  given  In  any  case.  It 
embodies  a  truism  of  the  law. 

While  the  competency  or  Incompetency  of 
an  employe  cannot  be  proved  by  specific  acts 
of  carelessness,  yet,  where  these  acts  have 
been  brought  to  the  knowledge  of  the  master, 
they  con  be  proved  to  establish  that  knowl- 
edge on  the  part  of  the  master.  The  wit- 
ness Barker  testified  aa  to  an  act  of  negli- 
gence, at  Gonzales,  of  Conductor  Greene, 
while  he  was  a  brakeman,  and  some  time 
before  the  death  of  young  Davis;  and  that 
he  notified  Van  Vleck  and  McQueeney, 
high  officials  of  the  road,  of  the  conduct 
of  the  brakeman.  It  would  have  been  bet- 
ter had  the  court  Instructed  the  jury  of  the 
object  in  the  admission  of  the  testlmcmy, 
confining  it  to  the  subject  of  notice;  but  ap- 
pellant does  not  object  on  this  ground,  and  it 
should  have  asked  a  charge  embodying  this 
Idea.  The  objection  to  NIcely's  testimony  as 
to  the  competency  of  the  engineer  goes  to 
the  weight,  and  not  the  competency,  of  the 
evidence,  and  we  do  not  see  that  he  narrates 
any  specific  Instance  of  neglect  on  the  part 
of  the  engineer.  The  declaration  set  forth 
in  the  bill  of  exceptions,  "I  have  seen  him 
running  a  train  recklessly  and  carelessly," 
when  taken  In  connection  with  the  rest  of 
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this  witness'  testimony,  shows  tliat  he  was 
not  speaking  of  a  pai-tlcular  instance,  but 
the  whole  time  he  worlced  with  him.  The 
question  put  to  B.  A.  Ficlu'en,  a  witness  fw 
the  defense,  on  the  cross-examinatitm,  as 
to  Henry  being  an  experi^iced  engineer 
with  five  or  six  months'  experience,  was 
on  the  cross-esamination,  and,  in  view  of 
what  the  witness  had  sworn  to,  a  proper 
question.  The  court  properly  refused  to  al- 
low  witness  Van  Vleck  to  testify  as  to  what 
Davidson,  Toonsey,  and  Piduren  told  him, 
it  bemg  clearly  hearsay  of  the  worst  char- 
acter. Defendant  Introduced  Van  Vleck, 
division  superintendent,  and  asked  him  the 
question:  "Do  you  imow  what  Thomas 
Henry's  general  reputation  was,  and  how  he 
was  generally  regarded  as  to  care  and  com- 
petency while  running  his  oiglne  on  the 
road?  If  so,  what  was  it?"  The  engineer, 
Heniy,  was  engaged  in  a  class  of  business 
with  which  the  general  public  is  not  ac- 
quainted. Even  those  who,  as  passengers, 
are  In  the  habit  of  travdlng  on  railroad 
trains,  would  not  and  could  not  become  ac- 
quainted with  the  general  reputation  of  the 
engineers  who  stood  at  the  throttle  as  to 
their  efficiency.  Then,  would  it  be  proper 
to  address  a  question  to  a  witness  as  to 
the  general  reputation  of  one  engaged  in 
such  class  of  occupation,  without  confining 
it  to  those  engaged  in  the  same  or  similar 
business?  We  think  not  Bvery  one  in  a 
community  Is  capable  of  cimtributing  to  the 
general  (pinion  which  makes  up  general 
reputation  as  to  truth  and  veracity,  of 
chastity  at  violence;  and  doubtless  the  opin- 
ion of  the  public  generally  as  to  the  com- 
petency of  a  doctor  or  lawyer,  as  they  are 
brought  so  closely  into  contact  with  the 
public,  might  go  to  show  g^ieral  reputa- 
tion; but  where  a  man  is  engaged  in  an  oc- 
cupation which  throws  him  into  contact  with 
a  certain  class  only,  inquiry  as  to  his  reputa- 
tion must  be  confined  to  that  class.  We 
think  the  question  was  too  general,  and  the 
answer  given  does  not  show  where  or  how 
the  information  was  gained. 

The  fourth  clause  of  the  charge  of  the 
court  is  assigned  as  error  by  the  appellant, 
and  Is  as  follows:  "If  you  believe  from  the 
testimony  that  the  defendant  company 
failed  to  furnish  a  safe  and  suitable  car, 
with  the  necessary  appliances,  for  the  use 
of  its  employes,  and  you  further  believe  that 
the  death  of  plalntifTs  son  was  caused  by 
reas(Hi  thereof,  or  that  by  the  use  of  a  safe 
and  suitalde  car  the  injury  would  have  been 
avoided,  then  you  will  find  for  the  plaintiff." 
The  proof  was  meager  as  to  the  unsuitableness 
or  unsafeness  of  the  car  in  which  deceased 
was  riding.  It  was  not  a  regular  caboose 
car,  with  a  cupola  on  tc^,  with  glass  win- 
dows all  around,  and  the  other  ordinary  ap- 
pliances. The  charge  complained  of  mokes 
it  the  duty  of  the  railroad  company  to  ab- 
solutely and  infallibly  furnish  a  safe  and 
suitable  car,  and,  no  matter  what  care  and 


diligence  may  liave  been  exercised  In  se- 
lecting or  in  Inspecting  the  same  from  time 
to  time,  it  would  stiU  be  Uable.  It  is  the 
duty  of  the  master,  in  the  first  instance,  to 
use  reasonable  care  and  precaution  in  the 
selection  of  the  machinery,  tools,  and  appli- 
ances to  be  used  by  his  servants,  and  then 
to  exercise  reasonable  care  and  diligence  in 
detecting  defects  and  remedying  them.  The 
master  is  not  absolutely  required  to  furnish 
safe  and  suitable  machinery  and  appliances, 
but  to  exercise  reasonable  and  proper  fore- 
sight, knowledge,  care,  and  discretion  in  fur- 
nishing the  same  This  is  the  highest  plane 
to  which  human  responsibility  can  be  re- 
quired to  ascend.  The  question  of  what 
reasonable  care  may  be  depends  upon  tlie  re- 
lation of  the  parties,  the  business  in  which 
they  are  engaged,  and  varies  according  to 
the  exigencies  which  require  vigilance  and 
attention,  conforming  in  amount  and  degree 
to  the  circumstances  under  which  it  is  ex- 
erted. Wood,  Mast  &  S.  f  329,  p.  685. 
Actual  notice  of  defective,  unsuitable,  or 
dangerous  appliances  need  not  be  brought 
home  to  the  master,  bat  It  is  enough  to 
show  that  he  ought  to  have  known  It  and 
might  have  known  it  by  the  exercise  of  rea- 
sonable and  proper  care  in  selecting  or  ex- 
amining and  inspecting  the  appliances.  In 
the  latter  part  of  the  third  clause  of  the 
charge  the  Jury  Is  instructed  that  "the  law 
makes  it  the  duty  of  a  railway  company  to 
use  all  reasonable  care  and  precautl<n  in 
furnishing  for  the  use  of  its  employes  safe 
and  suitable  cars,  well  adapted  for  the  pur- 
poses for  which  they  are  Intended  to  be 
used,  with  such  appliances  as  are  necessary 
to  the  safety  of  its  trainmen."  This  Im- 
mediately precedes  the  objectionable  charge, 
and  it  is  insisted  by  appellee  that  they  be 
construed  together,  and  we  will  do  so. 
Taken  together,  the  charge,  in  effect,  in- 
structs the  J^ry  that  the  law  requires  the  de- 
fendant to  use  all  reas(Miable  care  and  pre- 
caution to  furnish  safe  and  suitable  cars; 
therefore,  if  you  find  that  defendant  failed 
to  furnish  a  safe  and  suitable  car,  you  wlU 
take  it  for  granted  that  they  did  not  ex- 
ercise prefer  care  and  precaution,  and  knew, 
or  could  have  known  by  ordinary  diligence, 
that  the  car  was  unsafe,  and  you  should 
find  for  plaintiff.  This  Is  the  Intimate  con- 
struction to  be  placed  upon  the  two  clauses 
of  the  charge  taken  togrether.  The  minds 
of  the  Juiy  are  not  directed  to  the  question 
of  reasonable  care  and  diligence  of  defend- 
ant in  furnishing  the  car,  but  rests  solely 
on  the  question  of  whether  the  car  was  safe 
or  unsafe.  This  defect  in  the  charge  was 
brought  to  the  notice  of  the  trial  court  in 
the  motion  for  new  trial.  We  think  the 
charge  of  the  court  erroneous,  and  calculated 
to  lead  the  Jury  to  the  conclusion  that  K  the 
defendant  failed  to  furnish  a  suitable  car, 
then  it  was  liaUe  In  damages,  regardless 
of  any  care  or  caution  exercised  by  defend- 
ant in  connection  with  the  car.    There  ar» 
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31  a^ignmeuts  of  error,  many  of  them 
li.vpercrltical  and  Immaterial,  and  It  Is  tm- 
uecessary  to  discuss  them.  For  the  error  In- 
dicated in  the  charge  the  Judgment  of  the 
lower  court  Is  reversed,  and  the  cause  re- 
manded. 


CITI'OF  SAN  ANTONIO  t.  SULUVAN  et  al. 
(Court  of  OivU  Aspeala  of  Texas.  Oct  4, 189S.) 
Dedication  of  Stkebt— AocBPTAKoa  —User  uro 

PllBaCRIPTIOII. 

1.  The  mere  fact  that,  after  s  fence  dlTld- 
ing  a  strii»  of  land  from  the  street  disappeared, 
a  private  individual,  not  the  owner  of  tne  land, 
for  his  own  purixwes,  laid  a  sidewalk  thpreon, 
which  was  naed  by  the  public,  is  not  sufficient 
10  show  an  acceptance  by  the  city  of  the  strip 
as  part  of  the  street,  assuming  that  there  had 
been  a  dedication. 

2.  Nor  does  it  show  adverse  user,  so  that 
the  city  can  claim  by  prescription  where  it 
never  made  any  claim  to  the  property,  and  ex- 
ercised no  control  or  management  of  It. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Snlt  by  Dan  Sullivan  and  others  against 
the  dty  of  San  Antonio  for  an  injunction. 
From  a  Judgm«it  for  plaintiffs,  defendant 
appeals.    Affirmed. 

Upson  &  BergstTom,  for  appellant  0.  W. 
Ogden,  for  appellees. 

FLT,  J.  This  suit  was  instituted  by  appel- 
lees to  enjoin  the  appellant  from  Interfering 
with  them  In  the  construoUon  of  a  certain 
fence  on  a  strip  of  land  on  West  Nueva 
street  A  lureliminary  writ  of  Injunction  was 
granted,  and  on  final  hearing  was  perpetu- 
ated. The  city  admitted  title  to  the  strip 
of  land  in  the  plaintiffs,  but  claimed  the 
same  by  prescription.  The  only  assign- 
ment of  error  is:  "Tbe  court  erred  in  ren- 
dering Judgment  for  the  plaintiffs,  because 
it  appears  from  the  evid^ice  that  the  prop- 
«ty  in  controvMsy,  as  set  out  in  defendant's 
aiisww,  liad  been  dedicated  to  and  used  by 
tbe  public  as  a  part  and  imrtion  of  West 
Nueva  street  for  more  than  10  years  before 
the  institntlon  of  this  suit,  and  thnefore,  as 
to  the  strip  in  controversy,  Judgment  should 
have  been  rendered  for  the  defendant  estab- 
li.<:hlng  its  right  to  a  right  of  way."  The  con- 
tention is  in  regard  to  a  narrow  strip  of  land 
lying  along  the  north  of  plaintiiTs'  land,  and 
sonth  of  West  Nueva  street  It  is  admitted 
tltat  the  title  is  in  plaintiffs.  It  was  proved 
that  11  or  12  years  before  the  institution  of 
this  snlt  tbe  then  ownw  of  the  property  had, 
and  for  many  years  theretofore  bad  main- 
tained, a  cedar  post  tlildket  fence  along  tbe 
original  line;  but  that  at  said  time,  to  wit,  11 
or  12  years  before  tbe  institntlon  of  this 
snit,  the  fence  had  be«i  neglected,  and  not 
kept  in  repair,  and  it  gradually  disappearad, 
nEtO  it  was  all  gone  except  some  of  the  ce- 
dar posts.*  Portions  were  found  on  original 
line  when  present  owners  built  their  fence. 
Posts  wwe  to  maUioe  only,  and  were  in  tbat 


condition  about  11  or  12  years  before  the  in- 
stitution of  this  suit,  with  tbe  exception  of 
two  or  three  posts  which  were  still  standing 
imtil  Ave  or  six  years  ago;  and  at  that  time 
sheds  with  a  solid  board  bade  were  ooa- 
Btructed  on  the  Une  contended  for  by  the 
dty,  leaving  outside  of  the  sheds  the  strip 
la  controversy.  That  such  strip  of  land  is  a 
little  higher  than  the  remainder  of  the  street, 
and  same  has  been  used  by  the  public  as  a 
sidewalk;  and  that  about  one  year  ago  a 
plank  walk  about  three  feet  wide  had  been 
constructed  by  the  owner  of  the  livery  bus- 
iness, carrying  on  such  business  on  the  lot, 
called  "Hick's  Stable,"  Immediately  along 
and  on  the  outside  of  said  sheds;  the  strip 
in  controversy  and  walk  bdng  for  bis  use. 
Said  walk  was  paid  for  with  Us  own  money, 
and  was  built  without  any  person's  consent, 
but  was  used  as  a  sidewalk  for  the  public. 
That  the  improvements  on  the  lot,  called 
"Hick's  StaUe,"  ran  out  to  within  a  few 
feet  of  tba  original  line  of  such  lots.  Tbat 
there  was  nothing  to  prevent  tbe  pubUc  using 
the  strip  In  controversy  as  a  part  of  Nueva 
street,  except  Qiat  it  Is  somewhat  elevated 
over  and  above  the  remaining  portion  of  said 
Nueva  street  Tbat  when  the  street  line  was 
dcnifinded  by  the  present  owners  of  tbe  lot 
in  controversy  from  the  dty  aigineer,  be  sur- 
veyed and  gave  tbem  the  original  line  of  the 
lots,  and  Immediately  thereafter  tbe  present 
owners  of  said  lot  began  building  their  fence 
on  said  Une,  which  fence  defendant's  police 
prevented  plaintiffs  from  building  at  tbe 
time  this  suit  was  tiled  and  writ  of  Injimc- 
tlon  Issued.  The  dty  never  in  any  manner 
improved  the  strip  in  controversy,  and  did 
not  Improve  any  other  property  on  tbat  block 
along  Nueva  street.  The  former  owner  of 
the  property  claimed  that  the  lot  ran  to  the 
line  claimed  by  plaintiffs,  and  no  dedication 
of  the  strip  to  the  dty  was  shown  except 
tliat  tbe  same  was  not  used  by  the  owner. 
That  the  public  had  used  the  strip  to  walk 
on  since  the  old  fence  was  taken  away.  No 
daim  or  right  of  title  to  the  strip  was  shown 
to  have  been  made  by  tbe  dty  until  present 
owners  began  construction  of  the  fence,  ex- 
cept as  aforesaid.  This  testimony  fails  to 
show  adverse  use  or  possession  of  the  land 
in  question  for  a  period  of  10  years.  Tills 
was  a  strip  of  land  lying  along  the  street, 
and  thci-e  was  no  dalm  of  any  kind  to  it 
on  tbe  part  of  the  dty,  and  no  right  of  con- 
trol or  management  exerdsed  in  regard  to  it. 
In  order  to  claim  by  prescription.  If  It  could 
be  done  by  tliat  alone,  a  setting  apart  of  tbe 
land  by  proper  authority  must  be  presumed; 
but  in  this  case  tliat  cannot  be  done,  be- 
cause it  Is  aflirmatively  shown  that  there 
never  was  any  authority  setting  apart  this 
strip  for  street  piu-poses.  Tbe  testimony 
falls  to  Show  continuous  use  by  the  nubile 
for  10  years,  even  If  it  could  be  held  that 
such  use  would  give  right  by  prescriptton. 
In  considering  the  question  of  a  dedication  of 
tbe  land,  tbe  question  of  tbe  time  the  land 
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has  been  naed  by  the  public  does  not  neces- 
sarily become  material;  b«t  ia  cases  of  im- 
plied dedication  time  nnvy  become  laiiiortaBi; 
in  connection  with  lOther  circtmistanceB,  to 
Bhow  an  intentlan  on  the  inxt  of  tbe  owner 
of  the  soil  to  dedicate  tlie  way  to  the  pubUc. 
There  Is  no  express  dedloatlon  sliown  by  tlie 
owner  in  this  ease,  and  an  implied  dedication 
niust  be  relied  on  l^  the  dty  to  diow  Us 
right  to  the  use  of  the  land.  An  implied  ded- 
ication Is  one  arising  by  operaaon  of  lam 
from  the  acts  ot  ttie  owner.  It  is  not  foanid- 
ed  on  nuy  written  or  oral  evldoice,  ba^  upon 
the  doctrtoe  of  equitable  estoppd.  Elliott, 
Roads  &  S.  p.  91.  Tlte  same  vathor  says: 
"If  the  owner  throws  open  a.  iray  to  the  pub- 
lic, and  so  c<MidiKt8  hlsiself  as  to  Induce  a 
well-founded  and  reasoaable  belief  that  he 
has  a  cwrect  kwywledge  of  aU  the  fbets,  and 
that,  having  the  knowledge,  he  intends  to 
dedlca;te  the  way  to  pufalie  use,  he  will  be 
hdd  to  have  made  m.  dedication,  la  caae  It 
of-pears  that  others,  influenced  by  bis  con- 
duct, and  acting  In  good  ^alth,  and  without 
negligence,  have  acquired  rij^ts  la  tfae  be- 
lief that  a  dedication  had  been  made,  even 
though  it  should  afterwards  turn  oat  that 
the  owner  acted  under  a  mistake."  Id.  p.  8S. 
In  order  to  render  a  dedication  of  a  street 
complete,  there  must  be  an  acceptance  on  the 
part  of  th«  pubUo;  and  th(^  carries  with  it 
the  duty  of  repairing  the  street,  and  becc«n- 
ing  liable  tor  any  Injuries  arising  from  the 
unsafe  or  defecttye  condition  of  the  way. 
As  before  stated,  tbe  dty  exerdlsed  no  rifi- 
Ible  control  over  tiie  huid  in  controversy, 
ne\ar  in  any  manner  working  It,  and  the 
only  evidence  of  an  acceptance  of  a  dedica> 
tion,  if  any  at  all.  Is  the  use  by  the  pnbUc 
of  the  strip  of  land.  In  a  similar  caae  the  sb- 
preme  court  of  Texas  says:  "Hie  strip  In 
controversy  was  never  worked  or  repaired 
by  the  city,  and  was  not  delineated  upon  the 
city,  map  made  by  its  authority.  There  be- 
ing no  Inolosure  for  a  long  time  on  one  side 
of  it,  It  was  penned  over  by  the  public  in  part 
by  roads  or  paths  crossing  it  diagonally  In 
different  directions.  There  Is  no  evidence  of 
any  iise  of  the  property  that  ml^t  not  liave 
been  made  if  no  dedication  had  ever  been  tn- 
teided."  And  they  bold  there  was  no  ac- 
ceptance, although  there  had  been  a  dedica- 
tion, and  the  case  was  decided  against  the 
claims  of  the  dty.  OUder  v.  City  of  Bren- 
hani,  67  Tex.  346,  3  S.  W.  Rep.  309.  It  is 
held  in  the  above  case  that  mere  user  for  a 
long  time  should  not,  as  a  general  rule.  In 
this  state,  be  presumptive  evidence  of  an  ac- 
ceptance on  the  part  of  munldpal  authorities 
of  a  dedication  of  land  for  public  uses.  The 
testimony  falls  to  show  any  act  or  declara- 
tion on  the  part  of  the  owners  of  the  land 
erlndng  an  intention  to  dedicate  the  land 
to  street  purposes;  and  where  the  sltoation 
of  the  land  Is  such  as  to  Indicate  that  It  does 
not  form  a  port  of  the  highway,  although 
it  may  be  alongside  of  the  way,  and  be  used 
br  the  public,  no  dedication  can  be  presumed 


wltiiout  stroi^  evid«»oe  of  an  intent  on  the 
part  of  the  owner  to  devote  tbe  land  to  pub- 
lie  use.  BUIott,  Roads  &  S.  p.  131.  There  is 
no  evidence  that  any  person  will  have  a 
siagls  right  Impaired  by  clo^ng  the  strip 
of  land,  or  that  it  will  Interfere  with  the 
comfort  or  convenience  of  any  one.  There  is 
no  error  In  the  Judgment  of  the  court  below, 
and  it  Is  affirmed. 

JAMBS,  O.  jr.,  bdng  disquaUfied,  did  not 
sit  in  this  case. 


SAM  ANTONIO  &  A.  P,  BY.  CO.  v.  BUSCH. 
(OMBTt  of  Civil  Appeals  of  Texas.    Sept.  13, 

1898.) 
ImsHEST— Damaobs  roR  Brbacr  or  Co^rraAcr. 

On  a  subseription  to  mortgage  l>onds  of 
a  railr«ad  extension  to  be  built,  the  measure 
of  damages  for  a  breach  of  contract  to  deliver 
said  bonds  ii  their  highest  mariiet  value  at  any 
time  from  the  completion  of  the  extension  to 
the  time  of  trial,  with  interest.  The  fact  that 
such  bonds  do  not  bear  interest  for  three  years 
does  not  warrant  a  deduction  of  three  years' 
interest  from  the  damages,  since  to  that  ex- 
tent the  market  valne  must  have  been  impaired 
already.    21  S.  W.  &«.  164,  modified. 

On  rehearing.    Reversed,  with  modification. 

FLY,  J.  On  the  25th  day  of  January,  1893, 
the  court  of  dvil  appeals  of  the  third  supreme 
Judicial  district  rendered  an  opinion  in  the 
abovcHStyled  cause  revendng  and  remanding 
the  same  for  a  new  trial.  21  S.  W.  Rep. 
164.  AppeUee  desires  a  rehearing  and  afflrm- 
anoe  of  the  case,  on  the  grotind  that  the  court 
**eiTed  in  Its  Judgment  hi  rendering  the  samo 
as  though  the  facts  set  out  In  appellee's 
pc<tltlon  in  tbe  court  below  entitled  him  to 
a  recovery  of  tlie  amount  sued  for  upon  a 
rescission  of  tbe  contract  In  accordance  with 
which  the  same  was  paid  to  appellant."  Ap- 
peUee daims  tliat  this  Is  not  the  positloa  or 
ground  upon  which  he  seeks  to  recover,  but 
on  Hie  proposition  that  when  one  perscm 
loans  to  another  a  sum  of  money,  for  which 
sum  tfae  borrower,  at  a  future  date,  agrees 
to  esrecute  a  note  or  mortgage,  the  lendcnr, 
upon  failure  of  the  borrower  to  execute  the 
note  and  mortgage,  has  a  right  to  sue  for  the 
money  loaned.  The  appellee  in  this  case  de- 
clared upon  a  contract  between  him  and 
appellant,  in  wlilch  appellee  agreed  to  pay 
a  certain  sum  of  money.  In  Installments,  to 
appellant,  to  assist  it  in  constructing  a  rail- 
road from  San  Antonio  northwestwardly,  the 
consideration  for  the  payment  of  said  sum 
being  set  forth  in  said  contract  as  follows: 
"Whereas,  the  San  Antonio  &  Aransas  Pass 
By.  Co.  proposes  to  build  an  extmslon  of 
the  main  line  northwestwardly  from  San  An- 
tonio; and  whereas,  in  order  to  do  so,  it 
is  necessary  for  said  company  to  market 
a  portion  of  the  bonds  upon  said  extension; 
and  whereas,  we  consider  that  w6  will  Ite 
greatly  benefited  by  sold  extension,  and  it  Is 
desirable  to  the  undersigned  that  sndi  ex- 


Digitized  by 


Google 


Tcz.) 


WSSZhAKB  «.  McLAGHLBN. 


309 


teasiea  to  be  liatlt:  Thereftnre,  ire,  the  onder- 
•Igned,  In  order  to  secure  tbe  eonatructlon 
of  the  propooed  extension  of  the  San  Antonio 
4t  Anasas  Pan  Railway  Bortbweatirardly 
from  tSan  Antonio,  hereby  acree  and  btaid 
oorselTes  to  pay  to  the  San  Antonio  *  Arsuo- 
Kia  Pass  KaUway  Ca,  at  theh-  offioe  ki  San 
Antonio,  Texas,  as  gnbacriptlan  to  first  moct- 
gage  bonds  at  par,  the  soms  of  money  set 
oppodte  our  names,  reapectiyely,"  etc.  It 
was  further  Btlpolated  to  deliver  bonds  for 
the  amoimts  sabscrtbed,  not  to  bear  any 
Interest  toe  three  ycnrs  after  deUrery.  A 
fallore  to  comply  with  this  contract  Is  al- 
leged by  appellee,  and  there  is  a  prayer  fas 
Judgment  for  92,000^  the  foil  amount  maty 
scribed  and  paid,  with  interest  at  S  per 
cent,  per  annum  from  date  of  payment  of 
last  installment  Hie  trial  court  gave  Jade- 
ment  for  appellee,  as  prayed  for.  ZUs  Judg- 
ment was  rereraed  and  remanded  by  the 
court  of  civil  apTo^aht  of  the  third  aoiHeme 
Jodldal  district,  and  we  ooncur  with  that 
opinion,  except  as  to  the  matter  of  Interest 
The  court  says:  "The  breach  complained  at 
la  the  failure  to  deUver  the  bonds.  The 
dani.nge  resulting  from  this  failure  determines 
the  measure  of  relief  that  appellee  is  enti- 
tled tob  This  should  be  the  hij^iest  market 
value  of  the  bonds,  as  found  by  the  evidence 
to  be,  from  the  time  tliey  should  have  been 
delivered  to  the  time  of  trial  of  the  causa" 
This  is  the  correct  rule  la  cases  of  this 
class  for  estimating  damages.  "Where  flie 
contract  is  one  by  which  the  plalntifr  is  to 
receive,  not  money,  but  the  transfer  of  cer- 
tain property  or  services,  then  the  vatne  of 
the  original  compensation  is  not  to  be  inquir- 
ed Into,  but  the  value  of  the  property  or  serv- 
ices is  the  measure  of  damages,  because  this 
is  the  remuneration  fixed  by  agreement."  1 
Sedg.  Dam.  (7th  Bd.)  437;  Calvit  v.  Me- 
Fadden,  13  Tex.  824;  Hallway  Oa  v.  Jack- 
son, 62  Tex.  212.  The  only  dlfflcnlty  that 
arises  in  this  case  is  as  to  the  question  of 
luterest.  and  it  is  only  on  this  point  that  we 
differ  from  the  court  of  the  third  district 
There  is  a  stipulation  in  the  contract  that 
the  bonds  should  not  bear  interest  for  three 
years,  and  no  doubt  the  market  value  of  the 
bonds  would  be  affected,  by  tliat  stlpolatlon; 
so  that  If  we  follow  Judge  Flaha''s  deciskn, 
and  take  the  highest  market  Value  of  the 
bonds  from  the  time  of  ttie  completion  of  the 
extension  until  the  date  at  the  trial,  with  & 
per  cent  Interest  thereMi,  less  the  three* 
years  Interest,  as  the  meosnre  ot  damages, 
we  may  deprive  the  i4>pellee  of  the  three- 
years  Interest  twice;  The  true  measure  of 
damages  In  all  cases  is  that  whidi  wlU  com- 
pletely Indemnify  the  plaintiff  for  breach  of 
contract  In  this  case  the  appellee  is  entitled 
to  recover  the  highest  market  value  of  die 
iMmds  at  any  time  from  the  completion  at 
the  extension  of  the  railway  until  the  time  of 
the  trial,  with  interest  at  8  per  cent  thereon, 
BO  computed  that  appellee  shall  not  be  de- 
prived of  the  three-yean  iateccst,  or  any  part 


of  the  same,  more  than  once.  If  this  court 
ooold  ascertain  from  the  record  when  the 
Ugbeat  market  valne  of  the  bonds  was  rea«lH 
ed,  and  wl»t  it  was,  we  would  reverse  and 
render  tte  proper  Judgment  here;  bat  not 
being  able  to  do  tills,  we  wiU  grant  the  mo- 
tion for  rcheailng,  and  reverse  and  remand 
tbe( 


KNBGBJLAND  v.  Mcl/AGHLEN.' 

(Court  of  Civil  Appeals  of  Texaa,    Sept  27, 

1893.) 

FABTSssnur— Settle  mbsts—Imfxachmshv— 
FlNOixoB  OP  Fact. 
t.  A  partner  who  has  knowledge  of  entries 
IB  the  partnership  books  by  his  copartner,  char- 

rig  htiB  witk  items  for  ■which  lie  is  not  liable, 
goUty  of  laches  in  settling  up  the  partner- 
shipbuainess  on  the  showing  made  by  the  books, 
witnont  examining  them  to  see  whether  they 
have  iieen  corrected  to  conform  to  his  conten- 
tion, and  he  cosnot  theteaf  ter  impeach  the  get- 
tlranent  on  the  ground  that  the  books  were  not 
correct 

2.  When  two  Codings  of  fact  by  the  trial 
eoBTt  lead  to  eontradlctory  ooncinsioDS,  the  ap- 
pellate court  will  examine  the  evidence  to  as- 
certain which  is  correct 

Appeal  fnHn  district  court  £1  Paso  eoim- 
ty;  T.  A.  Falvey,  Judga 

Action  by  W.  B.  McLachlen  against  W.  B. 
Kneeland  on  a  promissory  note.  From  a 
Judgment  in  pklntUTs  favor,  defendant  ap- 
peals.   Affirmed. 

Xdwards  Se  NeUl,  for  appdlaut  Davis, 
Beall  &  Kemp,  for  appellee. 

JAMBS,  O.  J.  Appellant  and  appeUee 
were  partners  la  the  insurance  and  real-es- 
tate business  at  E^  Paso,  Tex.,  under  the 
firm  name  at  Kneeland  &  Co.  On  or  about 
January  11,  1887,  Kneeland  bought  out  Mo- 
Lachlen's  interest  in  me  firm,  assuming  its 
indebtedness,  for  the  sum  of  92,000;  paying 
91,4flO  in  cash,  and  giving  the  9600  note  upon 
triiich  tliis  suit  Is  brought  Defendant 
pleaded  that  at  that  time  McLachloi  was 
so  much  indebted  to  the  firm  tliat  a  fair 
adJtBtment  between  the  partners  would 
have  left  his  interest  of  no  value  what- 
ever; on  the  contrary,  be  was  largely  in- 
debted to  the  firm  and  to  defendant.  That, 
all  during  the  partnership,  McLachlen  had 
kept  its  books  and  accounts,  and  knew  that 
his  attitude  to  the  firm  was  as  above  stated. 
That  defokdant  bad  full  confidence  in  Mc- 
liBChlen'a  integrity  and  accuracy,  and  in 
nuiking  the  setdement  relied  on  his  repre- 
sentations with  respect  to  the  condition  of 
ttie  business.  That  at  the  time  of  the  set- 
t>ement  McLachlen,  at  defmdanfs  request 
made  a  statement  of  Hie  financial  condition 
of  the  firm,  and  hi  such  statement  made  it 
appear  that  he  (McLachlen)  was  indebted 
to  the  firm  in  the  sum  of  $1,941.16,  tliat  de- 
flFmdant  was  Indebted  to  the  firm  in  the  sum 
of  $704,  and  that  the  firm  owed  other  per- 
sona $1,238.01.  Xlien  d^endont  proceeds  to 
allege  that  the  statement  was  false,  and  ao 


'Behearing  denied. 
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known  to  be  by  McLachlen  at  tbe  time. 
That  the  troe  condition  of  said  accounts 
Ahbuld  haTe  been  that  McLachlen's  debit  to 
the  Arm  on  January  11,  1887,  was  $6,531.28, 
and  the  total  debit  against  appellant  on 
same  date  $3,214.81,  so  that  appellee  (Mc- 
Xjachlen)  was  Indebted  to  tbe  firm,  in  ex- 
cess of  the  amount  owed  by  appellant,  $3,- 
316.45,  and  not  the  sum  of  $1,237.18,  as 
shown  by  the  statement,  and  that  this  was 
not  shown  by  the  books  because  of  incor- 
rect entries  made  therein  by  McLachlen  in 
regard  to  the  sum  of  $6,647.32  received  by 
Kneeland  &  C!o.,  (of  which  sum  the  firm  of 
Kneeland  &  Harrison  owned  $3,764.88,  and 
the  firm  of  Kneeland  &  Go.,  $1,882.44;)  he 
(McLachlen)  having  credited  same  on  the 
books,— one-half,  $2,823.66,  to  himself,  and 
one-half,  $2,823.66,  to  Kneeland;  and  that  he 
(Kneeland)  drew  out  of  the  firm  the  sum 
of  $4.0(X),  with  which  to  pay  $3,764.88  to 
Kneeland  &  Harrison,  and  McLachlen 
charged  appellant  with  all  of  this  $4,000, 
when  the  $3,764.88  which  went  to  Knee- 
land &  Harrison  Should  not  have  been 
charged  to  Kneeland.  Defendant  also  al- 
leged that  McLachlen,  by  tUs  said  state- 
ment, misrepresented  the  indebtedness  of 
the  firm  to  be  $1,236.04,  and  that  defendant 
relied  upon  tliis  statement,  also,  in  maldng 
the  settlement,  and  assuming  the  debts  of 
the  firm;  that  this  Indebtedness  was  much 
larger  than  $1,236.04,— but  defendant  does 
not  state  how  much  larger,— and  alleges  his 
beUef  that  it  was  in  excess  of  $2,000,  and 
prays  for  general  relief. 

There  Is  nothing  presented  to  us  for  re- 
versal of  this  Judgment,  based  on  that  por- 
tion of  the  answer  alleg;ing  mlsrepresenta- 
tlcm  by  McLachlen  concerning  the  firm's  in- 
debtedness to  other  persons.  The  findings 
of  the  Judge  do  not  seem  to  relate  to  it,  nor 
do  the  assignments  of  error  or  the  briefs. 
Hence,  we  need  not  notice  it  in  our  dispo- 
sition of  the  case.  This  leaves  the  answer 
with  no  claim  of  incorrectness  or  misrep- 
resentation touching  the  accounts  between 
these  parties,  except  that  alleged  to  result 
from  the  erroneous  entries  concerning  the 
$6,047.32.  The  case  was  tried  without  a 
Jury,  and  the  findings  of  fact  and  conclu- 
sions of  law  by  the  Judge  are  in  the  record. 
The  findings  pertinent  to  the  Judgment  are 
as  follows:  "Second,  tliat  Kneeland  was 
improperly  charged  with  $3,764.88  Included 
in  an  entry  of  $4,000  on  March  1,  1884,  but 
was  Informed  of  that  fact  some  year  or 
more  before  the  dissolution,  and  did  not  use 
sufficient  diligence  In  ascertaining  whether 
same  had  been  corrected;  third,  that  Knee- 
land, on  January  11th,  purchased  the  inter- 
est of  McLachlen  for  $2,000,  and  gave  the 
note  sued  on  in  part  payment  of  same; 
fourth,  that,  during  the  continuation  of  the 
sopartnershlp,  McLachlen  kept  the  books  of 
the  firm,  and  made  all  entries,  and  that 
Kneeland  was  not  in  fact  familiar  with  the 
entries  or  state  of  the  accounts."   The  con- 


dusion  of  law  is  aa  follows:  "I  tiierefore 
find,  as  a  matter  of  law,  that  as  defendant, 
Kneeland,  had  Imowledge  of  the  erroneous 
charge  of  $3,764.88;  as  stated  In  the  second 
finding  above,  that  said  defendant,  Knee- 
land, is  precluded  from  going  behind  the 
settlement  of  the  partnership  between  plain- 
tiff and  defendant  by  defendant  purffhasing 
plaintiff's  Interest  therein,  and  therefore 
give  Judgment  for  said  note  and  interest.'' 
In  Us  first  finding  of  fact,  the  Judge  as- 
certained "that  on  a  correct  adjustment  of 
the  accounts  between  the  partners  the  plain- 
tiff would  be  Indebted  to  the  firm  on  Janu- 
ary 11,  1887,  In  the  sum  of  $1,081.06  in  ex- 
cess of  the  amount  admowledged  to  be 
against  him  at  said  time,  and  therefore 
would  be  Indebted  to  Kneeland  In  one-half 
that  amount,  to  wit,  $540.53.  In  ascertain- 
ing this  amount  the  plaintlfl  is  credited  with 
$1,000  not  shown  on  the  books  of  the  firm, 
as  money  advanced  by  him." 

It  is  questionable  whether  the  pleadings 
in  this  cause  were  sufficient  to  require  the 
court  to  open  and  adjust  the  partnership 
business  generally,  but  what  was  done  by 
the  court  in  this  respect  seems  to  have  been 
done  without  exception  on  the  trlsL  The 
first  and  second  findings  of  fact  by  the 
court  would  lead  to  different  conclnsions, 
and  It  becomes  necessary  for  us  to  consider 
the  evidence,  in  order  to  determine  whether 
or  not  the  Judge  erred  In  founding  the  Judg- 
ment upon  the  second  finding.  The  Judge 
finds,  in  connection  with  his  second  finding, 
that  appellant  was  Informed  of  the  fact  that 
the  erroneous  entries  had  been  made,  and 
this  long  before  the  settlement  or  diiEHohi- 
tion,  and  that  "he  did  not  use  sufficient  dlli- 
gence  In  ascertaining  whether  the  same  had 
been  corrected."  The  testimony  shows  with 
reasonable  certainty  the  following  facts: 
That  Kneeland  knew  of  these  entries  a  few 
months  after  they  were  made,  and  long  be- 
fore the  purchase  of  McLachlen's  interest; 
that,  when  be  became  informed  of  them, 
he  and  appellee  disputed  as  to  the  correct- 
ness of  the  entries,— one  contending  that 
they  were  not  in  accordance  with  the  truth, 
and  the  other  that  they  were.  Appellant 
says  that  after  the  quarrel  he  was  under  the 
Impression  that  McLachlen  had  subsequent- 
ly corrected*  the  entry,  but  does  not  state 
how  he  obtained  this  impression.  He  also 
stated  that  McLachlen  had  made  no  direct 
statement  to  him  that  said  entry  had  been 
corrected,  and  that  he  had  never  looked  at  the 
boolcs,  or  had  any  one  else  examine  them,  to 
see  if  they  had  been  corrected  to  conform  to 
his  contention.  It  appears,  also,  that  the  books 
had  been  open  to  appellant  at  all  times. 
While  it  is  true  tliat  a  partner  having  noth- 
ing to  do  with  the  Ixralts  of  a  firm,  and 
who  relies  upon  statements  rendered  him  by 
the  one  who  is  peculiarly  cognizant  of  them, 
may  set  aside  transactions  had  with  his 
partner,  based  upon  such  statements,  upon 
less  proof  than  would  be  required   where 
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tlieir  relations  are  different,  he  is  not  wholly 
excosed  firom  diUgrence.  Merrlweather  ▼. 
Hardeman,  61  Tex.  442.  We  believe  the  ap- 
pellant was  gnllt?  of  such  laches  and  Indif- 
ference as  should  preclude  him  from  avail- 
ing himself  of  the  incorrectness  of  the  Items 
complained  of  as  a  defense  to  the  note  he 
had  gtren  in  the  settlement.  He  had  posi- 
tive knowledge  of  the  condition  of  these 
items  on  the  books.  We  see  no  evidence  of 
any  statement  or  act  of  McLachlen  where- 
on Kneeland  could  reasonably  have  founded 
the  Impression  that  the  botdts  had  been  cor- 
rected in  this  particular.  The  second  find- 
ing of  fkct  -^as  sustained  by  the  evidence, 
and  the  court  property  gave  Judgment  for 
the  plalntlfl.    The  judgment  is  affirmed. 

NEILIi,  J.,  having  been  of  counsel  for  ap- 
peUant,  did  not  sit  In  this  case. 


FRANK  V.  TATUM.  I 

(Court  of  CivU  Appeals  of  Texas.    Sept  ST, 

1883.) 

UlBHISSAI.— RSCOKD   OM  APPEAL— AHENDHBHT 

Ndso  FBO  Tono. 

1.  A  dismissal  of  en  action  as  to  all  the 
individaal  members  of  a  partnership,  except  the 
one  through  which  it  nad  by  service  been 
brongbt  into  court.  Is  not  a  dismissal  as  to  the 
partnerahip. 

2.  A  recital  in  a  judgment  and  in  a  bill  of 
exceptions  that  the  court  dismissed  an  action 
aa  to  all  the  members  of  a  firm  except  the  one 
throng  wbidi  it  had  been  served,  and  that  a 
motion  to  dismiss  as  to  the  firm  Itself  had  been 
denied,  will  control  a  statement  in  the  charge 
to  the  jury  that  the  action  had  been  dismissed 
as  to  ul  parties  except  the  individual  partner 
served;  and  it  is  improper  to  permit  the  record 
on  appeal,  which  contains  no  final  disposition  of 
the  action  as  to  the  firm  itself,  to  be  amended 
nunc  pro  tunc  so  as  to  show  that  the  court  at 
the  tntU  term  dismissed  as  to  the  firm  itself. 

Appeal  from  district  court,  Bexar  county; 
George  H.  Noonan,  Judge; 

Action  by  E.  O.  Tatum  against  A.  B. 
Frank  and  others.  From  a  judgment  In 
plaintiff's  favor,  defendant  Frank  appeals. 
Dismissed. 

G.  Uitson  and  Denman  &  Franklin,  for  ap- 
pelant Tarleton  &  Keller  and  John  A  & 
N.  O.  Green,  for  app^ee^ 

JAMES,  O.  3.  This  appeal  was  dis- 
missed by  the  conrt  of  civil  appeals  at  Aus- 
tin of  its  own  motion,  for  the  reason  that 
the  record  showed  no  final  judgment  In 
the  cause.  The  suit  was  brought  against 
certain  partnerships,  and  thereafter  plaintiff 
am^ided  so  as  to  Include  as  defendants  the 
indlvldiials  composing  the  firms.  Since  that 
dlspoeitlon  of  the  appeal,  the  court  of  dvil 
appeals  at  Austin  has  reinstated  the  cause, 
and  a  transcript  of  proceedings  Iiad  in  the 
district  court  afto'  the  term  at  which  the 
trial  was  had  (which  i«tx!eedings  are  claimed 
to  have  the  effect  nunc  pro  tunc  of  supp- 
ing what  was  necesaaiy  to  make  tbe  Jndg- 

'Bebeanng  denied. 


meot  from  which  the  appeal  was  takoa 
final)  has  been  duly  filed  in  said  court  of 
dvU  appeals  and  transferred  here  with  the 
catise,  and  the  question  now  before  us  Is 
the  jurisdictional  one  of  whether  or  not 
the  subsequent  action  of  the  district  court 
supplies  omissions  of  what  occurred  on  the 
trial,  so  as  to  have  the  effect  of  constitut- 
ing the  judgm^it  a  final  one.  Unless  it 
can  be  given  this  effect,  it  is  apparent  that 
it  cannot  vitalize  this  particular  appeal.  The 
proceedings  had  at  the  trial  term  of  the  dis- 
trict court  in  reference  to  wliat  was  judi- 
cially done  by  that  tribunal  appear  as  follows: 
In  1882  the  suit  was  filed  by  £.  C.  Tatum 
against  tbe  partnersMp  firms  of  Groldfrank, 
Frank  &  C!o.,  Cohen  &  Koenighelm,  and  B. 
Oppenheimer  &  CSo.,  F.  J.  Hamer,  and  F. 
E.  Cioleman,  giving  the  names  and  residence 
of  each  member  of  the  respective  firms, 
asking  service  upon  A  B.  Frank  for  the 
firm  of  Qoldfrank,  Frank  &  Co.,  and  asking 
that  the  other  firms  be  cited  by  any  of  tb^r 
respective  members.  That  in  18S5  plaintiff 
filed  an  amended  original  petition,  (upon 
wliich  the  cause  was  afterwards  tried,)  with 
prayer  substantially  the  same.  Service  was 
liad  on  Qoldfrank,  Frank  &  Co.  through  A 
B.  Frank,  one  of  its  members,  and  the  oth- 
er partnerships  appear  to  have  been  simi- 
larly brought  into  court  The  comrt,  in  its 
charge  to  the  jury,  stated  "that,  the  plain- 
tiff liaving  dismissed  his  suit  against  all  of 
the  defendants  except  A  B.  Frank  and 
E^nk  H.  CSoleman,  the  issues  in  the  plead- 
ings relate  solely  and  exclusively  to  the  acts 
and  doings  of  the  said  A.  B.  Frank  and  F. 
H.  Coleman,"  and  then  proceeded  to  limit 
their  inquiry  to  the  acts  and  doings  of  said 
Frank  and  said  <3oleman. 

Tbe  judgment  entered  by*  the  court  after 
the  verdict  contains  the  following  recitals: 
"'In  tills  cause  comes  now  tbe  plaintiff,  and 
because  Simon  Lavenbtirg,  Louis  Ijavenbiu:g, 
Max  Qoldfrank,  defendants  to  tills  action, 
are  nonreeidMits  of  this  state,  and  have  not 
beMi  personally  served  with  process,  and  be- 
cause of  the  Insolvency  of  B.  Oppenheimer 
and  A  M.  C!ohen  and  Alexander  Koenig^ 
helm,  does  hereby  dismiss  this  cause  as  to 
said  defendants.  Tarteton  &  KeO&e,  Jno. 
A.  &  N.  O.  Green,  Attya  for  Pltff.'  And 
said  motion  lietng  then  and  there  beard  by 
the  court,  it  Is  considered  that  the  same  be 
granted,  adjudged,  and  so  ordered  that  plain- 
tiff take  notliing  by  this  suit  against  said 
Simon  liavenborg,  Louis  Lavenburg,  Max 
Qoldfrank,  B.  Oppenheimer,  and  Aleccander 
Koenighelm;  that  said  defendants  go  hwce 
witliout  costs;  and  that  plaintiff  pay  aU 
coats  Incurred  against  said  named  defend- 
ants for  which  execution  may  issue. 
Whereupon  the  defendants  Qoldfrank,  Frank 
&  Co.  and  A  B.  Frank  moved  In  open 
court  that  an  order  be  entered  of  record 
dismissing  this  cause  as  to  A  B.  Frank, 
on  the  ground  that  be  had  not  been  served, 
made,  or  answ<»cd  as  a  party  In  this  suit. 
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which  motion  was  oTsrruled  by  the  court, 
to  which  rating  defendants  then  and  tixere 
excepted.  And  thereupon  came  a  Jury  of 
good  and  lawful  men,"  etc 

On  the  6th  day  of  September,  1888,  mani- 
festly daring  the  trtal,  which  the  Judgment 
shows  to  have  begun  September  5th,  de- 
fHidants  Goldfrank,  Frank  &  Co.  made  a  mo- 
tion, which,  and  the  action  by  the  court 
thereon,  is  made  to  appear  by  the  following 
bill  of  exceptions:  "Defendants'  Bill  of  Ex- 
ceptions No.  2:  B.  0.  Tatum  vs.  GoldfraslE, 
Franic  &  Co.  et  al.  No.  1,075.  Be  it  re- 
membered that  on  the  trial  of  this  causes 
after  both  parties  had  announced  themseiree 
ready  for  trtal,  and  after  all  the  pleadings 
bad  been  read,  the  plaintiff,  by  leave  of  the 
court,  made  the  following  motion  In  writ- 
ing, which  was  granted,  viz.:  'E.  C.  Tatum 
TB.  Goldfrank,  Frank  &  Co.  et  aL  In  this 
cause  comes  now  the  plaintiff,  and  because 
Mmon  Lavenburg,  Louis  Lavecburg,  Max 
Ooldfrank,  defendants  to  this  action,  are 
nonresidents  of  this  state,  and  have  not 
been  personally  seryed  witli  proce«B,  and  be- 
cause of  the  insolvency  of  B.OppcDhelmeraztd 
A.  M.  Cohen  and  Alexander  Koenighelm 
does  hereby  dismiss  this  cause  as  to  the  said 
defendants.  Taiieton  &  Keller,  Jno.  A.  A 
N.  O.  Green,  Attys.  for  Plaintiff.'  Where- 
upon the  defendant  Goldfmnk,  Frank  &  Co. 
made  the  following  motion  in  writing,  which 
was  by  the  court  overruled,  via.:  'K.  C. 
fatum  vs.  Goldfrank,  Frank  ft  Co.  et  al. 
No.  1,076.  Upon  the  motion  of  the  plain- 
tiff, this  cause  having  been  just  now  dis- 
missed as  to  the  defendant  the  firm  of  GoM- 
frank,  Frank  &  Co.,  by  a  dismissal  asked  by 
plaintiff,  and  granted  by  the  covul:,  of  Simon 
Lavenburg,  Louis  Lavenburg,  and  Max  Gold- 
teaxA,  composlnl:,  with  one  A.  B.  Frank,  said 
firm  defendant,  now  comes  the  said  defendant 
Goldfrank,  Frank  &  Co.  and  asks  the  court 
that  the  dismissal  of  said  defendant  G<4d- 
frank,  Fi-ank  &  Go.  fi«m  this  cause  be  en- 
tered of  record  In  th«  minutes  of  this  court 
And  there  being  no  cause  of  action  against 
said  A.  B.  Frank  or  any  of  the  members 
of  said  firm,  as  none  Is  set  forth  in  plaintiff's 
petition,  and  also  by  reason  of  th»  dismissal 
aforesaid,  tbe  defendant  Goldfrank,  Frank 
ft  Co.  asks  the  court  to  enter  an  order  of 
dismissal  In  this  cause  as  to  said  A.  B. 
Frank,  as  well  as  to  eadi  and  all  of  the 
memben  of  said  firm.  G.  Upson,  Atty.  for 
Goldfrank,  Frank  &  Co.*  To  which  ruling 
Of  the  court,  as  well  as  the  allowing  of  plain- 
tiff's motion,  the  said  Ooldfi-ank,  Frank  ft 
Co.  thereupon.  In  open  court,  duly  exceiptei, 
and  now,  on  this  21st  day  of  September, 
188S,  presents  this  bill  of  excepdons,  and 
prays  that  the  same  be  allowed,  signed,  and 
and  made  a  part  of  the  record,  which  la  ac- 
cordingly done,  on  this  21st  day  of  Septem- 
ber, 1888.     G.  H.  Noonan,  Dls.  Judge." 

We  agree  with  tbe  court  of  civil  appeals  at 
Austin  that  the  Judgment  rendered  in  1888  In 
(he  dlstrI(A  court  was  not  a  final  Judgment 


for  purposes  of  appeal,  Inasmucb  as  it  falls 
to  show  a  disposition  of  the  partnership  of 
Goldfrank,  Frank  &  Co.  A.  Miidiati  and  B. 
Oppenhelmer,  the  persons  composing  the  firm 
ot  B.  OppenheUner  &  Co.,  were  both  dis- 
missed. Likewise,  A.  M.  Cohen  and  Aleriin- 
der  Koenighelm,  the  persons  oompesing  the 
firm  of  Cohen  &  Koeni^eim,  were  dismissed. 
A  dismissal  of  all  the  individual  memliers, 
except  the  one  through  which  the  partner- 
ship had  by  service  been  brought  into  court, 
was  not  a  dismissal  as  to  the  firm.  It  is  now 
proposed  by  the  supplemental  prooeedlngs 
had  in  the  district  coiurt  in  this  cause  to  sup- 
ply an  order  of  dismissal  broad  'enoagfa  to  in- 
clude therein  said  partnerrtilp  of  Ooldfi-aidc, 
Frank  ft  Co.,  and  in  this  to  amend  the  rec- 
ord of  the  Judgment  Article  1354,  Rev.  St, 
provides  tar  the  amendment  in  t^m  time  of 
Judgments  and  decrees  where  there  has  been 
a  mistake  In  the  records  thereof.  Article 
135J>,  Id.,  provides  for  amendment  of  Judg- 
ments and  decrees  in  term  time  or  vacation 
where  in  the  record  there  shall  be  a  mistake, 
miscalculation,  mlsredtal  of  any  sum  or 
sums  of  money.  This  laMer  article  has  no  ap- 
plication to  the  matter  before  us.  On  the 
30th  day  of  January,  1898,  the  district  court. 
In  term  time,  on  hearing,  entered  an  order  re- 
citing in  substance  that  a  motion  was  made 
by. plaintiff  to  correct  the  entry  of  the  judg- 
ment in  this  cause  by  showing  that  on  the 
trial  the  cause  was  disnlBSed  by  the  plaintiff 
against  tlie  firms  of  Goldfrank,  Frank  &  Co., 
C<^«i  &  Koenighelm,  and  B.  Oppenhelmer 
ft  Co.;  and  that,  "It  appearing  to  the  comt 
that  the  trial  of  said  cause  began  Septembw 
5,  1888,  and  was  concluded  September  12, 
1888,  on  whicii  last-named  ditte  a  verdict  and 
Judgment  were  rendered;  •  ♦  •  and  it 
further  appealing  that  on  ttie  trial  the  Jury 
were  Instructed  by  the  thirteenth  clause  of 
the  court's  general  charge,  duly  filed  among 
the  papers  In  said  cause,  as  follows,  to  wit: 
The  plaintiff  having  dismissed  his  suit 
against  all  of  the  defendants  except  A.  B. 
Frank  and  Frank  H.  Coleman,  the  Issues  In 
the  pleadings  relate  solely  and  exclusively  to 
the  acts  and  dctogs  of  the  slid  A.  B.  Frank 
and  Frank  H.  Coleman;  and  in  conslderint; 
the  facts  and  circumstances  of  this  case  you 
will  scrutinize  the  acts  of  said  Frank  and  the 
said  Coleman  in  order  to  ascertain  and  to  de- 
termine whidi  of  the  allegations  In  the  plain- 
tiff's petition  contained  charging  tfaem  with 
wrongful  acts  regarding  the  property  of 
plaintiff  have  been  sustained  by  proof,'— It 
Is  now,  upon  the  motion  «f  said  plaintiff,  or- 
dered and  adjudged  that  the  entry  of  said 
Judgment  be  corrected  nunc  pro  tunc  as  toi- 
lows:  'E.  C.  Tsitum  vs.  Goldfrank,  Frank  ft 
Co.  No.  1,075.  This  canse  coming  on  for 
trial  on  5th  September.  1888,  wfaereopMk,  dur- 
ing the  progress  of  said  trial,  tbe  said  plain- 
tiff dismissed  his  cnuse  of  action  as  against 
all  <a  tbe  defenOants  In  said  cnsose  wlHi  tbe 
exception  of  defendanta  A.  B.  Frank  sad  P. 
H.  Oolemaa,  and  prooeeded  alone  against  tiie 
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ieteadainta  A.  B.  Frank  and  F.  E.  Coleman, 
it  is  therefore  considered,  ordeicd,  and  ad- 
judged Oils  12th  day  of  S^tember,  1888,  that 
the  said  cause  of  the  plaintlfl  be  dismlsBed  aa 
a^inst  all  of  the  defendnnta  thereto,  with 
the  ezcepdoa  of  the  d^endanta  A.  B.  Frank 
and  F.  H.  Oolemaa,  and  that  aald  defendants 
go  dismissed  reoorer  th^r  costs  against  the 
plalntifr.' "  llie  law  on-  this  subject  is  that 
where  a  Judicial  act,  such  as  a  Judgment,  de- 
cree, or  Mder,  was  made  at  a  particular  term, 
which  failed  ot  entry  in  ttie  minittes,  the 
court  has  power  at  a  snbae^ent  term  to  as- 
certain the  fact  of  soeh  act  and  snc^  omis- 
sion by  proper  evidence,  aad  make  the  entry 
nunc  pro  tunc,  and  the  effect  of  the  sabse- 
qnent  entry,  for  all  purposes,  is  as  tf  It  had 
been  entered  when  the  act  was  done  BlAn 
T.  X^lsoD,  ee  Tex.  880;  Ghestantt  t.  P<^ 
lard,  77  Tex.  86,  13  S.  W.  Eep.  862;  Oamoron 
T.  Tbnrmond,  66  Tex.  28;  Xtanene*  ▼.  Xlme- 
nes,  43  Tex.  463.  If  the  proceeding  of  Jann- 
ary  30,  1883,  am«ided  the  Judgmcoit  In  a 
proper  subject-matter  tad  upon  proper  erl- 
dence,  we  are  required  to  give  ^ect  to  it  as 
an  amendment  Btmc  inro  tone,  and  proceed 
with  the  appeal;  bot,  if  It  Is  not  an  amend- 
ment ot  the  Jndgmoit  f  nnn  which  the  appeal 
is  taken,  it  does  not  r^ate  back  to  the  time 
of  the  rendltton  of  the  Judgment,  and  can 
only  have  effect  from  the  time  It  was  made 
as  an  Independent  older.  It  is  claimed  that 
in  the  district  eotn-t,  akthe  term  of  the  trial, 
plalntifr  dismissed  as  to  the  partoerriiip 
firms,  and  that  the  court  granted  the  order  of 
dismissal  as  to  said  firms,  and  that,  by  inad- 
rertence,  the  order  was  not  entered.  We 
find  from  tite  inspection  at  the  record  that, 
althoai^  the  court  charged  the  Jnry  that 
plaintlfl  had  dismissed  as  to  all  the  defend- 
ants except  A.  B.  Frank  and  Frank  H.  Cole- 
man, the  Judgment  that  followed  the  diaxge 
limits  the  dismissal  to  indlTidnals,  lamlng 
them,  and  naming  all  those  that  composed 
the  firm  of  Goldfrank,  Frank  Sc  Co.  except 
A.  B.  Frank.  If,  as  a  matter  of  fact,  the 
dismissal  contemplated  all  defendants,  as  the 
eharge  states,  excqit  Frank  and  Coleman, 
the  Judgment  entry  omits  to  record  it;  and  to 
snpply  this  omisdon  or  oversight  an  amend- 
ment at  a  later  term  would  have  been  prop- 
er, provided,  always,  that  the  amendmrat 
was  allowed  on  competent  testimony.  If 
there  were  nothing  dse  In  tlw  reeord  as 
made  at  the  trial  term  than  the  charge  of  tiie 
court  to  indicate  what  the  action  at  a 
ooort  actually  was  in  reference  to  dismissing 
the  partnerships,  we  could  not,  under  the  de- 
cisions above  cited,  regard  the  proceeding 
bad  on  January  30,  1808,  otherwise  than  aa 
an  authoriised  amendment  of  the  Judgmmt 
We  find,  however,  In  ttie  record,  the  dis- 
missal filed  by  plaintiff  as  to  defendants, 
which  is  copied  in  the  derate  itself  as  the 
predicate  for  the  Judgment  of  dismissal,  and 
this  states  as  the  dismissed  pnities  the  same 
individuals  dismissed  In  terms  by  the  Judg- 
ment It  also  appears  from  an  act  of  the 


court  Itself,  done  at  the  trial  term,  and  pre- 
served in  the  bill  of  exceptions  taken  at  thfr 
time,  and  consequently  a  part  of  the  record, 
that,  in  connectlcm  with  plaintiff's  dismissal 
of  parties,  the  court  was  asked  upon  the  trial 
to  enter  of  record  the  dismissal  of  the  flrn> 
of  Goldfrank,  Prank  &  Co.  from  the  cause^ 
wbch  was  denied.  This  bill  of  exceptions 
was  signed  and  filed  on  September  2l8t,  aft- 
er the  trial  and  during  the  term,  and  the 
fact  that  this  bill  of  exertions  was  given 
by  the  Judge  without  an  amendment  then 
and  there  of  the  Judgment,  or  without  quali- 
fication, is  not  compatible  with  the  idea  that 
a  dismissal  of  the  firm  had  taken  place.  It 
is  evident  that  the  plaintiff  did  not  Intend, 
and  that  the  court  refused,  to  dismiss  the 
saM  partnership  from  the  cause  at  that  term. 
It  was  not  a  case  where  the  court  failed  to. 
enter  the  dismissal  becatise  of  an  oversight, 
but  the  court  refrained  from  doing  this  very 
thing  wh«i  urged  by  counsel  to  make  the- 
entry.  The  ruling  may  or  may  not  have  been 
erroneous;  still  the  ruling  cannot  be  remedied' 
by  a  Judgment  to  the  contrary  nunc  pro  tunc. 
Perkins  v.  Dunlavy,  01  Tex.  241.  In  our 
opinion,  the  written  dismissal,  the  recital  lik 
the  Ju^snnent,  and  the  bill  of  exceptions  will- 
control  the  statement  In  the  A&rge  ot  the- 
court  in  showing  what  the  action  of  the 
court  really  was.  T^e  matter  appearing  to 
the  record  in  this  form,  we  do  not  believe- 
it  was  competent,  by  any  extrinsic  evidence- 
to  show  a  different  state  of  fticts,  viz.  that 
the  court  did  at  the  trial  term  make  the  or- 
der of  dismiBsal.  This  would  not  be  supply- 
ing omitted  record  evidence  of  what  was 
done;  it  would  be  gainsaying  what  the  rec- 
ord shows  was  done,  'nie  conchision  we  have 
reached  is  tiiat  the  order  altered  on  January 
30, 1893,  is  not  properly  an  amendment  of  the- 
judgment,  and  cannot  be  given  effect  as  such, 
and  the  Judgment  Is  not  thereby  rendered 
final  ft>r  the  purposes  of  this  appeal.  What 
its  effect  to  as  an  ultimate  disposition  of  the 
cause  in  the  district  court  -we  are  not  called 
on  to  say  at  this  time.  It  is  enough  for  the 
present  pisposes  to  determine  that,  as  an 
amendment  having  a  nunc  pro  tunc  relation 
to  the  Judgment  appealed  from,  it  is  not  ef- 
fectual. We  conclude  that  the  Judgpnent  ap- 
pealed from  has  not  been  made  to  appear  as. 
a  final  Judgment,  and  the  appeal  is  dismissed. 


STBTNGFBJliLOW  et  al.  v.  POWBSHS. 

(Court  of  Ovil  Appeals  of  Texas.    Sept  27,. 
1893.) 

bul-estaxs  aosn'ts— ezclusivk  contbact— 
Compensation. 

1.  A  written  contract  by  which  a  landown- 
er places  land  In  the  hands  of  real-estate  agents 
for  sale  for  eight  months,  and  agrees  to  send 
to  the  agents  any  purchaser  who  might  apply  to 
him,  vests  the  agents  with  exclusive  authority 
to  make  the  sale,  and  the  landowner  has  no. 
right  to  personally  make  a  sale  within  the  p» 
riod. 
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2.  Where  a  landowner  reats  real-estate 
agents  with  excluslTe  authority  to  sell  his  land 
during  a  specified  period,  and  agrees  to  pay 
them  all  over  $1,000  realized  on  the  sale,  the 
agents  are  entitled  to  recoTer,  on  a  sale  by  the 
owner  personally,  any  sum  over  $1,000  which 
they  prove  they  could  have  realized  for  the  land 
but  for  the  owner's  breach  of  contract. 

Appeal  firom  Onadalnpe  county  oonrt; 
James  Oreenwood,  Judge. 

Action  by  Strlngfellow  &  Wilson  against 
W.  R.  Powers  to  recover  a  commission  as 
real-estate  agents.  From  a  Judgment  in  de- 
fendant's faror,  plaintiffs  appeal.    Beyened. 

M.  R.  Strlngfellow,  for  appellants. 

FLT,  J.  Appellants,  as  plaintiffs  in  tbe 
lower  court,  brought  suit  <mi  a  contract  al- 
leged to  bare  been  made  with  defendants, 
which  placed  in  their  hands  for  eight  months 
for  sale  certain  land,  one  tract,  being  a  4V^ 
acre  lot  or  block  Ui  the  town  of  Lockliart. 
Plaintiffs  allege  that  the  contract  was  shown 
by  a  memorandum  in  writing,  Inscribed  In 
their  land  register,  and  signed  by  defendant 
By  tbe  terms  of  tbe  contract,  plaintiffs  were 
to  bare  the  land  for  sale  for  eight  months 
from  the  first  part  of  January,  1889,  and  de- 
fendant agreed  to  send  any  purchaser  who 
might  come  to  him  to  plaintiffs;  and  as  a 
remuneration  for  their  services  plaintiffs 
were  to  receive  all  that  they  might  sell  the 
property  tar  over  and  above  $1,000.  Plain- 
tiffs allege  that  they  advertised  the  property, 
and  that  some  two  or  three  months  after  it 
was  placed  in  their  hands,  defendant,  with- 
out their  Imowledge  or  consult,  sold  the 
property  toe  $1,200,  which  they  allege  waa 
worth  on  the  market  the  sum  of  $1,800,  and 
they  pray  for  Judgment  for  $800,  being  the 
amount  over  $1,000,  as  agreed.  Defendant 
answered  by  general  demurrer  and  general 
denial,  and  specially  answwed  that  there 
was  no  consideration  expressed  or  implied 
in  the  contract;  that  tbe  propo'ty  sold  by 
him  was  not  worth  $1,000;  that  while  $1,200 
was  the  consideration  set  forth  in  the  deed, 
yet  in  truth  and  in  fact  the  land  was  ex- 
changed for  property  not  worth  more  than 
$800,  etc.  A  trial  was  had,  and  resulted  in 
a  verdict  for  defendant 

It  is  tmnecessaiy  for  ns  to  review  the 
testimony,  except  as  it  may  become  neces- 
sary to  elucidate  the  law  of  the  case.  The 
contract  was  proved  as  laid,  and  the  consid- 
eration, l}eing  tbe  bringing  about  of  a  sale^ 
was  clearly  a  valid  one.  Under  the  terms 
of  the  contract  plaintiffs  for  eight  montitts 
had  exclusive  authority  to  sell  the  land,  and 
tbe  defendant  could  not  deprive  them  of 
their  rights  under  tbe  contract  by  a  sale  of 
tbe  land.  Under  the  contract  the  plaintiffs 
bad  proceeded  to  advertise  the  land,  and 
were  doing  what  they  could  to  sell  tbe  land, 
and  bad  shown  Uie  land  to  the  man  who 


afterwards  bought  from  defendant  and  were 
endeavoring  to  negotiate  a  sale  with  him. 
There  being  an  express  contract,  to  it  we 
must  look  for  the  rights  of  the  parties.  As 
a  general  rule,  where  the  contract  is  an 
entire  one,  tbe  question  of  quantum  meruit 
cannot  arise,  but  the  whole  amount  agreed 
on  must  be  recovered  or  nothing.  Swell's 
Evana,  Ag.  p.  448.  This  Is  a  case  in  which 
the  authority  conferred  by  tbe  agency  had 
nQt  been  executed.  Tba«  was  a  time  lim- 
ited in  wliicb  it  was  to  be  executed,  and  that 
time  had  not  expired.  "If  the  vendor  vol- 
untarily reduces  the  price  of  the  property, 
or  the  quantity,  or  otherwise  clianges  the 
terms  of  the  sale  as  proposed  to  the  broker, 
so  that  a  sale  Is  consummated,  or  terms  or 
conditions  are  offered  which  tbe  proposed 
buyer  is  ready  and  willing  to  accept  in 
either  case  tbe  broker  will  be  entitled  to  his 
commission  at  the  rate  specified  in  his  agree- 
ment with  his  principal."  Whart.  Ag.  i 
329;  Stewart  v.  Mather,  82  Wis.  344.  Under 
the  terms  of  the  contract  proved  up  in  this 
case  the  plaintiffs  were  entitled  to  wliat  they 
might  sell  the  land  for  atMve  $1,000,  and  de- 
fendant could  not  derive  them  of  this  rti^t 
during  the  eight  months  contemplated  by 
the  contract  and  it  was  error  in  the  coart 
to  instruct  the  Jury  that  Poweis  did  not 
deprive  himself  of  the  right  of  disposition  of 
said  property  during  the  eight  months,  and 
that  plaintiffs  could  not  recova  a  qnantum 
meruit  for  th^  services.  The  court  also 
diarged  the  Jury  that  Powers  had  in  the 
contract  only  "obligated  himself  to  send  any 
proposed  purchasar  that  might  come  to  him 
within  eight  montlis  to  the  plaintiffs.  Tliat 
after  having  compiled  with  this  agreemoit 
if  defendant  did  comply,  and  plaintiffs  hsiv- 
Ing  failed  to  effect  a  sale  with  sadu  per- 
son. Powers  would  have  the  right  to  soil 
to  such  person  iiimself,"  etc.  This  was  er- 
roneous. Plaintiffs  had  the  right  under  the 
contract,  to  eit^t  monttia  in  which  to  perfect 
a  sale  of  the  property  In  question,  and  de- 
fendant had  no  authority  to  resume  control 
of  the  sale  of  bis  property  in  violation  of  the 
terms  of  bis  contract  The  court  gave  no 
diarge  of  its  own,  both  of  the  charges  given 
having  been  requested  by  tbe  defendant  Thi' 
three  charges  requested  by  the  plaintiffs  em- 
lK>dy  the  law  as  enunciated  in  this  opinion, 
and  should  have  been  given  by  the  trial  court 
We  hold  in  this  case  that  the  contract  8u6d  up- 
on was  not  revocable  at  tbe  pleasure  of  tbe  de- 
fendant and  upon  a  breach  of  the  contract  by 
him  as  pleaded  the  plaintiffs  would  be  enti- 
tled to  recover  any  amount  ova*  and  above 
$1,000  which  they  prove  they  could  hare 
sold  the  land  for  but  for  the  breach.  Tbe 
other  errors  are  not  likely  to  occur  on  an- 
other trial,  and  need  not  l>e  noticed.  For 
the  errors  indicated  the  cause  la  reversed 
and  remanded. 
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ESLMBNDORF  r.  BEIRNE. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  27, 

1883.) 

Vbssob's  LnN — FoKECLOSuBi — Purchases  Pbx- 

DBNTB  LiITB. 

1.  Where  a  Tender  of  land  reaerres  a  lien, 
a  transfer  of  the  purchase-mone^  notes  carries 
with  it  the  Hen,  and  the  transferee  has  the 
ri^ht  to  foredose  it,  and  hare  the  land  sold  to 
satisfy  his  claim. 

2.  A  subvendee  of  land  subject,  with  a 
larger  tract,  to  a  vendor's  lien,  who  has  not 
been  made  a  party  to  an  action  to  foreclose  the 
lien,  is  entitled,  in  a  subsequent  action  to  rem- 
edy the  defect,  to  have  the  land  remaining  in 
the  hands  of  the  origiiial  vendee  sold  before  his 
parcel  is  snbjected  to  the  payment  uf  the  debt; 
nw\  it  is  error  to  render  a  money  judgment 
apiinst  the  subvendee  for  the  difference  be- 
twe«"n  the  value  of  the  parcel  still  owned  by 
thr>  original  vendee  and  the  amount  of  the  un- 
paid price,  without  ordering  a  sale  of  either 
parcel. 

3.  Where,  pending  anit  to.  foreclose  a  ven- 
-dor's  lien,  the  plaintiff  srils  his  interest  in  the 
land,  the  purchasers  need  not  be  made  parties 
to  the  suit,  as  they  will  be  bound  by  the  Judg- 
ment rendered. 

Appeal  from  district  court,  Wilson  coonty; 
Ceorge  McCormlck,  Judge. 

Action  by  Amelia  Elmendorf  against 
Michael  Beime  to  foredose  a  vendor's  lien. 
From  a  judgment  in  defendant's  favor,  plain- 
tiff appeals.     Reversed. 

John  A.  &  N.  O.  Green  and  Wm.  H.  Bnr- 
iress,  for  appellant  Ij.  S.  Lawhon,  for  ap- 
p^ee. 

FLY.  J.  This  TTOS  a  snlt  by  appelant  to 
rccov^  from  appellee,  in  trespass  to  try  title, 
'300  acres  of  land,  a  part  of  a  1,000-acre 
tract  that  had  beoi  sold  by  A.  B.  Frank  to 
John  H.  Dalne  by  deed  retaining  a  vendor's 
lien  to  secure  the  payment  of  two  promisso- 
ry notes,  each  for  the  sum  of  $1,375,  payable 
in  one  and  two  years,  with  interest  at  10 
per  cent  per  annum,  payable  semionnuaUy; 
notes  to  become  due  if  there  was  default 
In  payment  of  Interest  The  notes  were  pm-- 
-chased  from  Frank  by  appellant  There  was 
a  default  by  Dalne  in  the  payment  of  the 
notes  and  interest,  and  suit  was  instituted 
against  Dalne,  judgment  was  obtained,  the 
rendor's  lien  foreclosed  on  the  1,000  acres 
of  land,  and,  the  same  being  sold  at  sheriff's 
sale,  appellant  became  the  purchaser,  at  $600. 
Prior  to  the  institution  of  the  suit  by  appel- 
lant against  Dalne,  the  latter  had  sold  300 
acres  off  the  1,000  acres  to  Michael  Beime, 
the  appellee,  and  he  had  gone  Into  Immediate  i 
possession,  and  made  improvements  on  the 
same.  Beime  was  not  made  a  party  to  the 
foreclosure  proceedings  against  Dalne.  This 
suit  was  then  brought  against  Beime,  appel- 
lee, the  petLjer  of  the  amended  petition  being: 
"That  the  said  deed  from  J.  E.  Dalne  to  the 
defendant  Michael  Beime,  may  be  canceled, 
held  for  naught,  and  of  no  force  and  effect 
as  far  as  this  plaintiff's  rights  are  concerned; 
that  she  recover  of  the  defendant,  Michael 
Beime,  the  300  acres  of  land  in  controversy,  'I 


and  the  possession  of  the  same;  that  she  re- 
cover her  damages,  and  all  costs  in  this  be- 
half expended.  But  if,  from  any  cause  wnat- 
ever,  your  honor  should  hold  that  any  equi- 
ties of  defendant,  Michael  Beime,  have  not 
been  heretofore  extinguished,  then  the  plain- 
tiff prays  that  the  vendor's  lien  set  out  and 
retained  In  the  deed  from  A.  B.  Frank  to 
J.  H.  Dalne,  and  held  by  your  petitioner  by 
reason  of  the  transfer  set  out,  be  declared  a 
valid  and  subsisting  lien,  from  the  date  there- 
of, on  the  entire  tract  of  land,  -of  one  thou- 
sand acres,  heretofore  described;  that  said 
render's  lien  on  the  whole  of  said  land  be 
foreclosed;  that  an  order  of  sale  Issue  out 
of  your  honor's  court,  directing  the  sher- 
iff of  Wilson  coimty  to  sell  said  land  after 
giving  due  notice  as  the  law  requires,— 
selling  flrst  the  said  seven  hundred  acres 
of  land,  and  should  said  seven  hundred  acres 
not  bring  a  sufficient  amount  to  pay  and  sat- 
isfy the  balance  of  the  purchase  money 
stUI  due,  all  Int^-est  thereon  accrued,  at- 
torneys' fees,  and  costs,  then  the  sheriff 
aforesaid  proceed  to  sell  the  remaining  three 
hxmdred  acres  In  controversy  to  satisfy 
whatever  balance  may  still  be  due  on  said 
purchase  mmey."  The  only  errors  assign- 
ed by  appellant  are  that  the  verdict  of  the 
jury  is  not  responsive  to  the  charge,  because 
It  does  not  find  what  proportion  of  the  debt 
the  300  acres  was  to  bear  In  payment  of 
plaintiff's  debt;  the  court  erred  In  the  judg- 
ment rendered,  the  same  not  being  support- 
ed by  the  charge,  the  verdict,  or  the  facts; 
that  the  judgment  Is  erroneous  in  not  or- 
dering the  sale  of  the  700  acres  flrst  to  sat- 
isfy the  debt  of  plaintiff,  and,  if  insufficient, 
then  to  have  the  300  acres  sold.  It  will  be 
seen  that  no  error  is  assigned,  except  as  to 
the  verdict  and  the  judgment  on  the  ver- 
dict 

It  has  been  definitely  settled  by  an  nn- 
brokm  train  of  decisions  of  the  supreme 
court  of  Texas  that  where  the  vendor  re- 
tains in  bis  deed  a  lien  for  the  unpaid  pur- 
chase money,  so  long  as  the  purchase  money 
remains  unpaid,  he  has  the  superior  title 
to  the  land  against  the  vendee,  or  those  in 
privity  with  him,  and  he  has  the  option  at 
any  time  before  the  debt  is  barred  by  lim- 
itation, upon  default  of  its  payment  to 
bring  a  suit  for  foreclosure  of  his  lien,  or 
one  in  trespass  to  try  title  for  the  recov- 
ery of  the  land  itself.  He  has  not  parted 
with  his  title  until  the  purchase  money  Is 
paid.  Peters  v.  Clements,  46  Tex.  114.  Aft- 
er the  debt  Is  barred  by  limitation,  the  ven- 
dor has  no  choice  as  to  what  kind  of  suit 
he  will  bring,  but  is  confined  to  his  action 
for  the  land  Itself.  This  is  well-settled 
law,  and  it  is  scarcely  necessary  for  it  to  be 
reiterated.  The  transfer  by  the  vendor  of 
a  note  given  for  the  purchase  money  of 
land  does  not  carry  with  it  the  superior 
title  of  the  vendor,  except  where  the  as- 
signee receives  from  the  vendor  a  transfer 
of  his  superior  title,  but  only  bears  with  it 
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the  lien  apon  the  land  to  Becore  the  pay- 
ment of  the  purchase  money.  Hamblen  t. 
FoltB,  70  Tex.  133,  7  S.  W.  Rep.  834.  Un- 
til the  purdutse  money  Is  paid,  the  rendee, 
or  those  in  pitvlty  with  litm,  would  hold 
only  an  equitable  title  to  the  land,  and  the 
recitals  in  the  deed  of  the  original  vendee 
would  be  saffldent  notice  that  the  porchase 
money  waa  unpaid,  and  that  the  land  was 
bonnd  for  it  Peters  v.  CSements,  46  Tex. 
116;  Jackson  r.  EUlott,  49  T«c  68;  Rob- 
ertson T.  Guertn,  50  Tex.  817;  PorterfieM 
V.  Taylor,  90  Tex.  265. 

The  transfer  of  the  notes  by  A.  B.  Frank 
to  appellant  carried  with  It  a  Uen  on  the 
wh^e  of  the  land  in  controyersy,  and  she 
hnd  the  right  to  foreclose  her  Ken,  and  have 
the  land  sold  to  satisfy  her  claim.  She 
did  bring  suit  in  the  district  court  of  Bexar 
county  against  Datne,  and  aa  to  him  got 
Judgment,  foreclosed  her  lien,  and  had  the 
land  sold,  and  bought  It  in.  But,  prior  to 
the  institution  of  her  suit,  Datne  had  eolA 
300  acres  of  the  land  to  appellee,  and  notice 
of  this  fact  had  been  given  to  appellant  by 
the  record  of  the  deed  from  Daine  to  ap- 
pellee in  the  county  in  which  the  land  )B 
irituated.  Appellee  was  not  m»6e  a  party  to 
this  suit  against  Daine,  and  of  conrae  Ma 
equities  oould  not  be  adjudicated.  Had 
he  been  a  party  to  that  suit,  the  proper  Judg- 
ment woiuld  have  been  a  foreclosure  of 
the  lien  on  the  1,000  acres  of  land ;  that  the 
700  acres  be  soU  trst;  and  then,  If  any- 
thing still  remataed  due  on  the  debt,  that 
the  300  acres  sold  to  appellee  be  subjected 
to  the  payment  of  the  balance  dne.  This, 
however  was  not  done.  Hldiael  Bdme 
had  gone  into  possession  of  the  SOO  acres 
sold  to  him  by  Daine,  and  had  made  rain- 
able  improvements  on  it,  and  had  equities 
that  should  be  protected.  Authorities  above 
dted.  App^ee  had  the  equity  of  redemp- 
tion of  the  land,  and  also  had  a  right  to 
demand  that  the  TOO  acres  be  first  sold  before 
his  land  would  be  subjected  to  the  i»yment 
of  the  debt  This  was  not  done  in  the  suit 
against  Daiae,  and  ti>e  suit  thought  in  Wil- 
son connty  was  Instituted  to  remedy  the 
defect  in  the  first  suit 

Upon  the  trial  of  the  canse,  the  Jury  re^ 
turned  the  following  verdict:  "We,  the  Jn- 
ry,  find  for  the  diefendant  We  find  the 
value  of  The  800  acres  te  be  ?1,800  at 
present,  and  of  the  700  acres  to  be  $4,200  at 
present.  We  find  the  Interest  on  the  two 
notes,  $2,750,  to  amount  to  $1,726.39,  at 
10  per  cent,  interest  to  date."  Upon  this  ver- 
dict the  court  below  rendered  Judgment 
quieting  defendant  in  his  title,  and  gave 
Judgment  in  favor  of  plaintiff  for  $276.38, 
being  the  difference  between  the  value  of 
the  700  acres  of  land  and  the  total  amount 
of  the  debt  We  are  of  the  opinion  that 
this  Judgment  is  erroneons.  The  value  of 
tiie  respective  tracts  of  land  was  not  In 
Issue,  and  conid  cut  no  figure  in  the  decision 
of  the  case.    AH  that  the  defendant  had  a 


right  to  demand,  as  hereinbefore  indicatea 
was  that  the  700  acres  of  land  be  first  strid, 
and  the  proceeds  applied  to  the  liquidation 
of  the  debt  for  purchase  money,  and  the 
300  acres  he  had  bought  from  Daine  be  sub- 
jected to  sale  only  for  any  sum  remaining 
unpaid  after  the  sale  of  the  700  aci«8.  The 
defendant  pleads  that,  prior  to  the  institution 
of  the  suit,  plaintiff  had  sold  the  1,000  acres 
of  land  to  the  Coughrans;  but,  while  the 
proof  shows  that  the  plaintiff  had  sold  the 
land,  yet  there  is  no  time  shown  as  to  when 
the  sale  took  place,  and  Ihe  legitimate  In- 
ference from  the  testlnuHty  of  Cooghran 
wotdd  be  that  it  was  soM  during  the  jiesoA- 
ency  of  the  suit  If  the  land  was  sold  be- 
fore the  suit  was  instltated,  then  th^e 
mi^t  be  some  question  as  to  the  right  of 
plaintiff  to  recover  without  at  least  having 
the  Coughrans  made  parties  to  the  suit; 
but  If  the  land  .was  purchased  by  the  Cough- 
rans pendente  lite,  as  it  appears  from  the 
reconl,  the  fact  of  the  sale  would  cut  no 
figure  In  this  suit,  as  they  would  be  bonnd 
by  any  Judgment  rendered.  Dwyer  v.  Rip- 
petoe,  72  Tex.  520,  10  S.  W.  Rep.  068.  For 
the  errors  indicated  In  the  Judgment  of  the 
lower  court,  the  cause  is  reversed  and  re- 
manded. 


SOtJTHERN  PAO.  B.  CO.  et  al.  v.  KOTAIfc 

(Court  of  Civil  Appeals  of  Texas.    S^t  27. 

1893.) 

DaFosiTiov— MoviOH  to  Soppaass— Appbait— 
Rbcoro. 

1.  Where  neither  the  caption  nor  certificate 
of  a  deposition  contains  the  title  of  the  cause, 
a  reference  ia  the  caption  to  the  "annexed 
connniwian"  kn  not  wiflScieflt  to  identify  the  case 
in  wliich  the  deporttioa  was  talken. 

2.  Where  a  motion  to  suppress  a  deposition 
for  formal  defects  is  made,  and  notice  thereof 
girea,  before  trial  eonmenees,  the  court  may 
act  on  it  ather  before  or  after  trial  begins. 

3.  A  recital  in  a  bill  of  exceptions  that 
objection  to  the  introduction  of  a  deposition  in 
evideace  was  made  because  "neither  the  cap- 
tioa  nor  certificate  disdoae  in  what  case  it  was 
talcen,"  and  that  "written  notice  of  the  objec- 
tion was  seirved  on  the  adverse  counsel  before 
trial,"  sufficiently  shows  the  nature  of  the  ob- 
jection made,  and  the  service  of  written  notice 
tltereof  on  the  adverse  counsel  before  trial. 

Ai^eal  from  district  court,  Bexar  coonty; 
Oeorge  HL  Noonan,  Judge. 

Action  by  S.  H.  Royal  against  the  Sontbera 
Pacific  Railroad  Oeiapany  and  anotter. 
Frobi  a  Judgment  tn  plaintiff's  favor,  de- 
feiadants  appeal.    Reversed. 

John  Sehom,  for  appdhmts.  E.  R. 
Gnenther  and  McLeary  &  Fleming,  for  ap- 
pellee. 

FliY,  3.  There  to  bat  <»h»  asslgniaent  of 
error  In  this  case,  and  that  as  to  the  ac- 
tion of  the  trial  court  in  admitting  In  ev- 
idence the  depositions  of  the  appeBee,  which 
were  taken  before  a  motai7  public  In  Vir- 
ginia. Neither  title  caption  nor  the  certifi- 
cate at  the  notary  disclose  in  what  case  fbe 
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depositions  were  taken.  Xiie  caption  is  as 
foUows:  "State  at  Virginia,  connty  of  Notto- 
way. I,  Josepli  £.  Leath,  a  notBiiy  pubUc 
In  and  for  the  connty  of  Nottoway,  and  state 
of  Virginia,  In  obedleoce  to  the  anaexed 
commis^on,  caused  the  witness  Sam'l  H. 
Royal  to  appear  before  me,  and  the  Mid 
witaess  bting  by  me  first  duly  sworn,"  etc 
In  the  certificate  of  the  officer  th»e  Is  no 
reference  wliatev«  to  tlue  case  ia  which  the 
depositions  were  taken.  The  comnxiasion 
is  not  in  the  record,  and,  even  if  it  were, 
it  has  been  faeid  tliat  tlie  reference  to  tba 
"annexed  commission"  womid  no^  be  snffl- 
•cii'Ut  to  identify  the  case  in  which  the  depo- 
titioos  were  talcen,  (Sianghter  v.  Bivenberk, 
35  Tex.  68,)  and  we  do  not  feel  dispoaed 
to  relax  the  rule  on  this  subject. 

It  is  contended  by  counsd  for  appellee,  in 
tbelr  l^ef,  that,  after  the  anaonncement  of 
"ready  for  trial"  by  both  parties,  any  objec- 
tion going  to  the  form  of  the  depositions, 
or  tlw  manner  of  taking,  would  oome  too 
late,  even  tliough  the  objections  were  in 
writing,  and .  tlie  notice  given  to  the  op- 
posite party  before  the  announcement  of 
"ready  for  triaL"  This  qoeBtion  has  been 
directly  settled  by  our  supreme  ooort  ad- 
versely to  the  positions  taken  by  appettee. 
The  law  requires  that  the  motion  to  sup- 
press must  be  made,  and  notice  of  it  given 
to  the  advei-se  party,  before  the  trial  eom- 
meuces.  "When  the  notioe  is  given  before 
the  trial  commences,  tbe  court  wlU  act  on 
it  either  before  the  trial  ctMomences,  or 
after.  The  law  does  not  prescribe  ttmt  tbe 
motion  shall  be  acted  on  before  the  tiisi 
tiegins,  but  that  notice  of  it  be  given  be- 
fore." Coleman  v.  Colgate,  69  Tex.  80,  6 
S.  W.  Ref>.  S33. 

A^ain,  tlie  appellee  contends  that  tbe  "ob- 
jections made  by  the  appellants'  attorney 
do  not  Appear  in  writing,  as  reanired  by 
law,  and  neither  the  objections  nor  the  legal 
notice  appear  anywhere  in  tlie  tainscript" 
We  find,  however,  in  the  caption  of  the  bill 
of  exceptions  taken  to  tbe  introduction  of 
tbe  depositions,  that  the  objectitm  was  made 
"for  tbe  reason  that  it  does  not  appear  from 
tbe  ci4>tlon  or  tbe  certificate  of  the  oOcer 
taking  said  d^ositlon  ttiat  said  deposition 
was  taken  in  tliis  cause,  or  in  what  case  the 
same  was  takoi,  written  notk»  of  which 
said  objecticHi  to  said  deposUian  was  served 
on  plaintiff's  couns^  before  the  trial  of  tills 
cause  was  l>egun."  The  bill  of  exceptions  is 
signed  and  approved  by  the  Judge  without 
any  modlflcatioii  of  tbe  facto  set  forth  in 
tbe  caption,  iind  there  is  nothing  in  the  rec- 
ord to  sbow  that  the  facts  are  not  as  stated. 
We  hold  that  nothing  more  is  required  to 
show  the  truth  of  the  assertion.  In  the  cap- 
tioit  of  bill  of  exertions,  that  plaintiff  was 
served  with  written  notice  of  the  objections 
to  tbe  depositions  befcre  the  trial,  and  those 
objections  are  dearly  set  forth  In  the  UU. 
While  tlie  objection,  to  the  deposition  was 
a.  tedinlcal  one,  yet  the  proper  practioe  in 


the  courts  can  only  be  enforced  by  s  eompll* 
ance  with  wefl-establlshed  rules,  and  we 
are  of  tbe  opinion. tltat  the  trial  court  erred 
in  admitting  in  evidence  the  dq^osltion  of 
a  H.  Bar*!- 

We  have  carefully  examined  the  testtrntmy 
<j€  the  other  witnesses  in  order  to  ascertain 
if  a  :)udgment  coold  be  sustained  against  the 
appeUonts  on  the  same,  and  we  are  of  the 
opinion  that  the  judgment  of  the  lower  court 
cannot  be  upheld  by  tbe  remaining  deposi- 
tions. For  the  error  In  admitting  In  evi- 
dence the  depositions  of  S.  H.  Royal,  the 
cause  is  reversed  and  remanded. 


BONNER  et  al.  v.  FRANKLIN  CO-OP. 

ASS'N. 

(Oonrt  of  Civil  Aroe^s  of  Texas.    Sept  27, 

18BS.) 

RUIAOAO  KBOZTVSB— PBKALTT  rOS  OVEBCBASOEg. 

Receivers  operatiag  a  railroad  ondsr 
judicial  appointment  are  not  within  Sayles' 
Civil  St.  art.  42SSb,  i  7,  which  prescribes  a 
penalty  for  unjast  dlBcrimlnation  in  freight 
rates  by  "railroad  companies."  Turner  y. 
Cross.  IS  S.  W.  Rep.  578,  S3  Tex.  218,  fol- 
lowed. Clark  ▼.  Dyer,  16  S.  W.  Rq>.  1061, 
81  Tex.  33d,  distinguished. 

Appeal  from  Robertson  connty  court;  O. 
D.  Cannon,  Judge. 

Action  by  the  Franklin  Co-operative  Asso- 
ciation (Patrons  of  Husbandry)  against  T.  B, 
Bonner  and  J.  M.  Eddy,  recelvere  of  the 
International  &  Great  ■  Northern  Railroad 
Company,  for  tbe  penalty  prescribed  for  nn- 
jnst  dlacilralnation  in  freight  rates.  Prom 
a  Judgment  in  plaintiff's  flaror,  defendants 
appeal.     Reversed. 

Simmon  ft  Crawford,  tat  appellantsi  J. 
D.  Giinn  and  T.  N.  Graham,  for  appellee. 

KEY,  J.  It  is  stated  in  tbe  briefs  of  both 
appellants  and  appellee  that  this  Is  an  action 
to  recover  of  Bonner  and  Eddy,  as  recelrers 
of  the  International  &  Great  Northern  Rail- 
road Company,  the  $500  i>enalty  prescribed 
for  unjust  discrimination  In  freight  rates  by 
article  4258b,  §  7,  Sayles*  OlvU  SL  Judg- 
ment for  the  amount  sued  for  was  rendered 
against  appellants  in  tbe  court  below.  The 
penalty  prescribed  by  the  statute  referred 
to  is  denounced  against,  and  limited  to,  "rail- 
road companies."  The  doctrtae  aimounced 
in  the  case  of  Turner  v.  Cross,  83  Tes.  218, 
18  S.  W.  Rep.  578,  is  decisive  of  this  case; 
and,  following  that  case,  it  must  be  held  tbat 
receivers  operating  a  railroad  under  Judicial 
appointment  are  not  "railroad  companies," 
within  'the  ipnrvlew  of  the  statute  under 
wMch  tt  is  sought  to  maintain  this  action. 
Forthermore,  this  being  an  action  to  recover 
a  statutory  penalty,  a  stricter  role  of  con- 
straodon  sEppliee,  and,  nnless  the  language  of 
tbe  statute  Is  brood  enough  to  Include  rail- 
road receivers,  they  are  not  liable  to  its  i>en- 
alUes.  The  statute  cannot  be  extended  by 
imidioatlocL    ScUoss  v.  Railway  Co.,  85  Tex. 
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601,  22  S.  W.  Rep.  1014.  Appellee  may  have 
a  cause  of  action  under  the  doctrine  an- 
nounced in  RaUway  Go.  y.  Rust,  68  Tex.  98, 
but  it  Is  not  entitled  to  recover  the  poialty 
prescribed  by  the  statute  under  which  this 
suit  wtia  l»<ouj^t.  This  case  is  distinguish- 
aWe  from  Oark  v.  Dyar,  81  Tex.  839,  16  S. 
W.  Rep.  1061.  In  that  case  the  receivers 
were  appointed  by  a  fedenal  court,  and  a 
federal  statute  requires  sach  receivers  to  op- 
erate Uie  railroad  ecoovdlng  to  the  require- 
ments of  the  state  in  which  the  property 
may  be  situated;  and,  besides,  that  was  a 
damage  suit,  and  not  an  aoUon  to  recover  a 
Itenalty.  The  Judgment  of  the  court  below 
is  reversed,  and  the  cause  remanded. 


GULF.  0.  &  8.  F.  BY.  00.  v.PITTMAN  et  al. 
(Court  of  Civil  Appeals  of  Texas.    SepL  27, 

1893.) 

Fabol  Bvidbro^— Ratification  of  Agent's  Aots 

— Estoppel. 

1.  In  an  action  to  cancel  a  note  condi- 
tioned tliat  the  payee  shall  cx>n8truct.  "a  rail- 
road" to  a  towm  oy  a  specified  date,  parol  evi- 
dence is  admissible  to  show  that  the  payee,  as 
part  of  the  consideration,  had  agreed  to  build 
Its  main  road  into  the  town,  and  that  it  bad 
constructed  only  a  branih  connectine  with  the 
main  road  four  miles  away,  since  such  evidence 
is  not  inconsistent  with  the  written  instru- 
ment, but  merely  explains  what  is  Incomplete 
and  uncertain. 

2.  Rratresentations  and  declarations  made 
by  the  director  of  a  railroad  company,  while 
acting  in  the  performance  of  bis  duty  to  pro- 
cure a  honus  from  the  citizens  of  a  town,  are 
ratified  by  the  acceptance  of  the  bonus  b^  the 
company,  though  he  may  have  exceeded  his  au- 
thority in  muing  the  declarations  and  rep- 
resentations. 

3.  The  malcers  of  a  note  conditioned  that 
the  payee  shall  construct  a  railroad  into  a  town 
are  not  estopped  from  canceling  the  same  be- 
cause they  did  not  sue  immediately  after 
knowledge  that  the  payee  would  not  comply 
with  its  agreement,  or  because  they  sufFered 
the  payee  to  build  the  road  several  miles  from 
the  town  without  protest. 

Appeal  from  Coleman  county  court;  H.  A. 
Orr,  Judge. 

Action  by  B.  H.  Ptttman  and  others  against 
the  Gulf,  Colwado  &  Sante  Fe  Railroad 
Company  to  cancel  a  promissory  note.  From 
a  judgmoit  In  plalntUts'  favor,  defendant 
appeals.    Affirmed. 

J.  W.  Terry,  for  appellant.  Sims  &  Snod- 
grass,  tor  appellees. 

ORR,  J.  This  is  a  suit  by  B.  H.  Pitt- 
man,  J.  F.  Gordon,  and  C.  A  Childa  to 
rescind  and  cancel  their  subscription  note 
executed  and  delivered  to  the  appellant  rail- 
way company.  The  note  is  as  follows,  viz.: 
"$2SO.0O.  Colonan,  Texas,  August  21st, 
1885.  In  consideration  that  the  Guli^  Colo- 
rado &  Santa  Fe  Railway  Company  shall 
agree  to  build  a  railroad  to  the  town  of 
Coleman,  in  Coleman  county,  Texas,  we^  as 
one  cft  the  Inducements  for  said  company 
to  build  Mid  rood,  jointly  and  severally  prom- 


ise and  bind  oursdves  to  pay,  on  demand, 
to  the  order  of  the  Gulf,  Colorado  &  Santa 
Fe  Railway  Comi>any,  at  its  ofiSce  in  Gal- 
veston, Texas,  on  or  before  the  first  day  of 
Septemlier,  1886,  the  sum  of  two  hundred 
and  fifty  dollars.  In  witness  whereof,  we 
hereunto  set  our  hands  this  the  2lBt  day  of 
August,  1885.  The  condition  of  this  obliga- 
tion is  such  that  if  the  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  does  not  build, 
or  cause  to  be  built,  a  railroad  to  the  town 
of  Coleman  by  the  first  day  of  Septeml>er, 
1886,  then  this  obllgatlcm  to  become  void; 
otherwise,  to  remain  in  full  force  or  effect 
[Signed]  B.  H.  Pittmnn.  J.  F.  (?«rdou.  c. 
A  Childs."  The  court  bdow  overruled  a 
general  demurrer  and  a  special  exception  to 
the  petltloD.  Tlie  special  exception  Is  that 
the  petition  shows  that,  after  the  alleged 
fraudulent  r^resentatlons  are  claimed  to 
have  been  made  by  the  company,  the  agree- 
ment between  the  parties  was  reduced  to 
writing,  from  which  it  appears  tliat  the  plain- 
tiffs have  no  cause  of  action.  Judgment  was 
rendered  for  plaintiffs.  Def«idant  has  ap- 
pealed, and  assigns  as  error  the  ruling  on 
the  demurrer  and  special  exertion. 

We  thinic  the  petition  states  a  good  cause 
of  action.  It  shows  that  tho  note  sought  to 
be  canceled  is  only  a  part  of  an  entire  and 
more  comprehensive  contract,  in  which  then* 
were  certain  other  undertakings  <m  tiie  part 
of  the  company  and  of  citizens  of  the  town 
of  Coleman,  the  faithful  performance  of 
whldti  on.  the  part  of  the  company  consti- 
tuted the  consideration  for  performance  on 
the  part  of  the  dtizena,  and  tbxt  the  entire 
contract  on  the  part  of  the  company  was 
necessarily  the  consideration  of  the  note, 
which  is  of  Itself  only  a  part  of  the  under- 
takings of  the  dtlzens  of  the  town.  The 
citizens  were  to  raise,  and  secure  by  notes 
acceptable  to  the  company,  a  bonus  of  $20,- 
000,  of  which  the  note  In  suit  Is  a  part. 
They  were  to  secure  right  of  way  for  the 
company  tlirough  the  county  and  the  town, 
depot  grounds,  sidings  in  the  town,  etc.,  all 
free  to  the  company;  and  the  company  was 
to  abandon  Its  proposed  line,  four  miles  south 
of  the  town,  and  build  its  road  to  Coleman, 
and  (Ml  west  to  an  objective  point  on  the 
Colorado  river,  wliidi  lines  were  already 
surveyed,  nie  dtiz^is,  including  plaintiffs, 
'  performed  and  tendoed  performance  of  their 
part  of  the  contract  Detoidant  built  a  tap 
road  out  f^om  its  main  Ihie  to  Coleman,  run 
mixed  trains  thereto,  furnishing  imp«-tect 
and  incomplete  accommodati<ms,  and  buOt 
Its  main  road  on  throng  the  county  four 
miles  south  of  C<deman,  on  the  line  it  bad 
agreed  to  abandon,  to  the  injury  of  contract- 
ing citizens,  their  pr<^>erty  and  business  In 
the  town.  The  note  is  but  a  part  oi^  and 
is  depmdent  upon,  the  whole  contract  The 
undertakings  of  the  company,  not  stated  in 
the  instmmoit,  are  alleged  to  have  been 
ftandulently  made  to  Induce  the  dtisens  and 
plaintiffs  to  raise  the  subsidy,  and  to  mak* 
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the  note  In  suit,  which  tmdertaklngs  were 
not  performed.  These  uud^takings  on  the 
part  of  the  company  are  not  inconsistent 
with  the  written  instrament,  would  not 
iliauge  its  terms,  but  would  serve  to  explain 
what  Is  left  Incomplete  and  tincertaln.  It 
woald  not  be  contended  that  a  strict  com- 
pliance with  the  letter  of  the  written  part 
of  the  contract  would  be  a  compliance  on 
the  part  of  the  company,  and  entitle  It  to 
the  benefit  stated.  A  strict  compliance  wonld 
be  to  buUd  a  railroad  to  Ckdeman  by  the  let 
day  ot  September,  1886,  whethor  cars  were 
ever  to  be  nm  <m  the  road  or  not.  Does 
"a  railroad"  mean  any  railroad  teom  any 
point,  or  does  It  mean,  as  the  surroundings 
will  show,  defendant's  road,— Its  main  road 
from  Galveeton,— fully  equipped  and  In  opera- 
tion to  Coleman  by  the  time  mentlcwed? 
Proof  of  the  entire  contract  with  the  dtl- 
lena  of  the  town,  as  allied,  would  answer 
these  queries  not  IncoosisteDtly  with  the 
written  terms;  but.  In  explanation  thereof^ 
when  read  In  the  light  of  surrounding  clr- 
camstances,  the  reial  ondertakings,  indefinite- 
ly and  partially  expressed  in  the  writing,  be- 
come appar«it,  ^d  it  is  seen  that  the  com- 
pany has  not  compUed  with  its  contract,  and 
is  not  in  a  condition  to  ask  payment  of  the 
note,  without  defrauding  the  plaintifCs.  The 
petition  stated  a  good  cause  of  action.  Rail- 
way Co.  V.  Jones,  82  Tex.  161, 17  8.  W.  Rep. 
5^:  Thomas  r.  Hammond,  47  Tex.  52;  1 
GreenL  Ev.  284,  285;  2  Willsra,  Civil  Gas. 
H  326-531;  2  Pars.  Coat  p.  430;  MUIer  t. 
KaUway  Co.,  65  Tex.  659-664.  The  instruc- 
tion to  the  jury,  requested  by  defendant, 
to  the  efTect  that  d^^idant  had  compiled 
with  its  ccmtract,  and  directing  a  verdict  for 
It,  was  not  the  law  applicable  to  the  case, 
and  it  was  not  emvi  to  refuse  It.  Nor  was 
it  error  to  r^use  a  requested  charge  to  the 
effect  that  the  jury  should  disregard  alleged 
false  representations  made  by  defendant  be- 
fore the  written  contract  sued  on  was  exe- 
cuted. If  the  company  made  false  rcpresen- 
tatl(»8  that  it  would  build  the  main  road 
to  and  through  the  town  of  Coleman,  as  H- 
leged  and  proved,  and  not  on  the  line  run- 
ning four  miles  south  of  the  town,  as  an  in- 
ducement to  the  contract  as  made  by  the  cit- 
izens of  Coleman  and  plaintHTs,  such  facts 
would  be  a  proper  consideration  for  the 
jQiy.  as  we  have  before  shown,  in  de- 
rorminlng  whether  defendant  could  claim 
payment  of  the  note.  Such  representations, 
as  we  have  seen,  were  a  part  of  the  entire 
contract,  not  inconsistent  with  the  written 
part  of  it  What  has  been  said  disposes  of 
the  assignment  that  It  was  «ror  to  admit 
the  proof  sustaining  the  allegations  of  the 
petition.. 

Ji  was  not  error  to  refuse  the  charge 
aaked  by  the  defendant  to  the  effect  that  it 
would  not  be  bound  by  representations  of 
Director  Greflbam  unless  it  was  first  shown 
that  he  was  authorized  by  defendant  to  make 
ndt  representatlona.     It  is  true  that  the 


mere  ftict  that  he  was  a  director  would  not 
authorize  him  to  bind  the  company  by  con- 
tracts and  representations,  but  he  was  an- 
ttaorized  to  r^resent  the  company,  and  malce 
the  contract  to  secure  the  bonus  for  the  com- 
pany. His  representations  and  declarations 
in  procuring  the  same  were  part  of  the  res 
gestae.  The  company  could  not  ask  an  en- 
forcement  of  the  contract  without  accepting 
its  obligations.  An  agent  may  make  fraud- 
ulent representations  for  his  principal,  and 
secure  a  contract  based  upon  them,  and  in 
such  case,  ordinarily,  the  principal  will  be 
bound,  if  he  accept  the  benefits  of  the  con- 
tract. If  he  accept  the  contract,  he  must  ac- 
cept the  obligations  it  imposes  upon  him. 
Henderson  v.  Railroad  Co.,  17  Tex.  560  et 
seq.  It  is  not  correct,  as  insisted  by  the  ap- 
pellant, to  say  that  authority  of  the  prin- 
cipal must  first  l>e  shown,  to  make  the  rep- 
rei<entations.  In  order  to  admit  false  repre- 
sentations of  the  agent,  made  In  and  about 
his  employment  If  he  be  authorized  to  act 
in  the  matter,— to  consummate  a  trade,— his 
acts,  conduct,  and  representations  within  the 
scope  of  his  employment  are  the  acts  and 
declarations  of  his  principal;  and  when  such 
represaita.tloos  of  the  principal,  la  parol, 
wonld  be  admissible,  those  of  the  agent,  in  the 
scope  of  his  employment,  are  also  admissible. 
"The  representations  of  the  agent,  acting 
within  the  sct^e  of  his  authority  and  employ- 
ment, are  treated  as  the  representations  of 
the  principal  himself,  and  are  binding  upon 
him,  whether  he  luiew  them  or  not.  And 
though  he  has  exceeded  his  authority  in  mak- 
ing the  contract,  yet,  as  the  company,  by 
accepting  a  conveyance^  taking  the  benefit 
of  the  contract,  have  ratified  and  adopted 
his  acts,  and  made  thorn  their  own,  they 
are  liable  In  Uke  manner  as  If  they  had  per- 
soFJilly  done  the  acts."  The  above  quotation 
is  the  language  of  Justice  Whed^er  in  Hen- 
derson V.  Railroad  Co.,  suj^a,  and  presents, 
as  we  understand  it,  the  law  in  cases  where 
on  agent's  acts  and  representations  are  res 
gestae  in  the  business  about  which  he  is  em- 
ployed. The  case  of  Railroad  Co.  v.  Garrett, 
52  Tex.  137,  is  not  similar  to  the  one  at  bar, 
on  the  question  before  us,  as  In  that  case 
it  was  not  shown  that  persons  making  prom- 
ises for  the  company  were  in  the  perform- 
ance of  any  acts  authorized  by  the  company, 
so  as  to  make  them  a  part  of  the  res  gestae. 
Of  course,  declarations  and  promises  of 
strangers,  or  directors  not  in  the  x>erform- 
ance  of  their  functions  as  such,  could  not 
bind  the  company,  but  such  was  not  the  re- 
lation of  Gresham  to  the  transaction  under 
consideration.  He  was  acting  for  the  com- 
pany in  an  act  authorized  by  it  and  accepted 
by  it  He  negotiated  the  bonus  for  the  com- 
pany. His  declarations  and  representations 
while  so  doing  were  a  part  of  the  res  gestae. 
The  charge  of  the  court  Is  in  agreement  with 
our  views  of  the  law  of  the  case,  as  above 
expressed,  and  therefore  we  caimot  sustain 
the  assignments  of  error  upon  them. 
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Wo  do  not  think  plalBtlffs  are  estopped 
ttom.  seeking  to  vacate  their  obligation  up- 
-on  the  ground  that  they  did  not  enie  imme- 
diatdy  after  knoiwledge  that  defendant 
wmild  not  comply  with  Ita  contract,  or  upon 
the  ground  that  it  suffered  defendant  to  build 
it)  road  on  from  Santa  Anna  westtrard  with- 
out protest  We  do  not  see  that  the  prin- 
ciple of  estoppel  applies  to  the  case.  De- 
fendant was  oonstnictlng  Its  own  road,  not 
for  the  benefit  of  plain'tifTs,  but  In  continued 
violation  of  the  contract,  <lf  plaintiffs*  case  is 
made  out,)  In  disregard  of  the  rights  of  plain- 
tiffs thereunder.  The  contract  was  broken. 
It  was  annulled  for  the  benefit  of  defend- 
ant, and  plaintiffs  were  discharged  of  their 
-obligation,  which  oould  be  set  up  in  de- 
fense of  its  enforcement,  or  In  seeking  to 
Tacate  it,  unless  their  dc4ay  misled  the  de- 
fendant, to  its  injury,  or  to  the  advantage 
of  plaintiffs.  The  contract  and  its  obliga- 
tions were  at  an  end  when  defendant  aban- 
-doned  It,  without  fault  on  the  part  of  pUdn- 
tlffs.  We  do  not  think  the  dreumstances 
Justify  any  shortw  period  as  a  bar  than  is 
usual  in  equitable  actions. 

Ai^ellnnt  asks  a  reversal  upon  the  ground 
that  plaintiffs  obtained  an  extension  of  the 
time  of  payment  uiKm  application  to  defend- 
ant, and  are  there(<M-e  estopped  from  deny 
Ing  the  validity  of  the  note.  It  Is  unneces- 
sary to  discuss  the  merits  of  the  question 
raised  by  this  assignment,  because,  upon  ob- 
jection of  plaintiffs,  the  petition  asking  de- 
lay was  excluded  by  the  court  from  the  Jury 
upon  the  issue  of  ratification  set  up  by  de- 
fendant, and  was  only  permitted  to  be  read 
to  .and  considered  by  the  Jury  upon  the 
cpies.lon  as  to  whether  the  note  was  pro- 
cured by  fraudulent  representations,  and  for 
DO  other  puipose.  The  question  raised  by 
the  assignment  Is,  then,  not  before  us.  We 
find  no  error  in  ithe  Judgment  of  the  court 
l>elow,  and  it  Is  affirmed. 


GUIiF,  0.  &  S.  F.  RY.  00.  t.  GILBERT. 

<Court  of   Civil   Appeals   of   Texas.    Oct   4, 
1893.) 

Carribks— Dklat  ly  Trawsport^tion  —  Spsoul 
Damaobs. 

1.  In  order  to  charge  a  carrier  with  sncb 
special  damages  for  delay  in  transportation  aa 
the  rental  value  of  machinery  intended  for  im- 
mediate use,  special  notice  of  the  intention  must 
be  given  at  the  time  of  shipment,  and  not 
afterwards.    22  S.   W.   Rep.   700,   reversed. 

2.  The  ordinary  measure  of  damages  for 
-delay  in  transporting  goods  is  the  depreciation 
suffered;  and,  to  charge  the  carrier  with  the 
rental  value  of  the  goods  for  the  time  ot  the 
delay,  these  damages  must  be  speciaily  pleaded 
-and  proven.    22  S.  W.  Rep.  700,  reversed. 

On  rehearing. 

FISHER,  O.  J.  A  re-exam»natlon  of  this 
<»se,  <m  motion  for  rehparing,  leads  to  the 
<onclusi(Hi  that  the  Judgment  heretofore  rea- 


deced  by  this  court,  affirming  tbe  Judgment 
ct  the  court  below,  should  be  set  aside,  and 
the  Judgment  of  the  lower  court  reretsed, 
and  the  cause  remanded.  The  gist  of  the 
plaintiff's  actioa  against  the  appellant  was 
for  damages  in  the  nature  of  rents,  or  the 
value  of  the  use  of  certain  gin  machinery 
tbat  was  delayed  en  roate  in  shipment  by  die 
^pellant  and  its  alleged  partnership  carrier. 
The  measure  of  damages  submitted  to  tiie 
Jury  by  the  charge  of  the  court  was  tlie  rea- 
sonable rental  value  of  the  madiine  during 
tbe  time  of  the  delay  in  its  delivery  oecur- 
rlag  after  the  time  when  It  sbovld  have  been 
delivered.  It  is  urged  that  this  cbaige  is  er- 
raneous,  for  the  reason  that  It  is  not  the 
measure  of  damages  made  by  the  pleadings 
and  (be  evidence.  The  amended  petition,  up- 
on whlcb  the  case  wient  to  trial,  asks  for  a 
recovery  of  the  vahie  of  the  use  or  rental 
value  of  the  anubiae  during  the  time  of  the 
delay,  but  states  no  facts  showing  that  the 
a^ellee  is  entitled  to  such  damages.  It  ap- 
pears from  the  facta  alleged,  as  well  as 
those  proven,  that  the  machine  was  pui^ 
chased  and  dilpped  by  Bnrlbat  ft  Semple. 
merchants,  who  were  deaUijg  in  such  ma- 
chinery, and  that  the  carrier  received  the 
machine  for  shipment,  consigned  to  them  at 
Brownwood,  Tex.  In  shipments  at  this  cliar- 
acter  to  merchants,  of  tbe  class  ot  goods  in 
which  they  deal,  the  ordlnaiy  measure  of 
damages  resulting  from  delay  In  the  ship- 
ment or  delivery  of  the  article  shipped  is  the 
difference  between  the  value  of  the  prop- 
erty at  the  time  it  did  arrive  and  the 
time  when  it  jAionld  have  arrived.  Any  sum 
sought  to  be  recovered  beyond  this  amount 
is  necessarily  spednl  damages,  and  the 
pleadings  must  allege  the  facts  that  entitle 
the  plaintiff  to  so  recover  such  damages,  and 
tlieee  allegations  must  be  proven.  In  order  to 
warrant  a  recovery  by  the  plaintiff.  It  ap- 
pears from  tiie  evidence  that  the  ma<^nery 
was  purchased  by  Huiibut  &  Semple  for  the 
appellee,  Gilbert  to  be  used  by  him  in  gin- 
ning coitton,  and  the  rental  value  of  sndi 
machinery  during  the  iwriod  of  the  dday  is 
also  shown.  But  do  the  pleadings  aver,  and 
does  the  evidence  show,  that  the  appellant  or 
its  alleged  copartnership  carrier,  at  the 
thne  the  contract  of  shipment  was  eaiten?<1 
Into,  knew  of  the  purposes  for  wlilch  said 
machine  was  to  be  used,  or  had  knowledge  of 
facts  sufficient  to  put  them  upon  contempla- 
tion of  the  intended  usee  and  purposes  to  which 
the  matjiine  was  to  be  devoted  ?  There  is  no 
allegation  to  this  effect,  beyond  that  asking 
a  recovery  for  rents.  But  if  the  facts  in  this 
respect  had  been  fully  alleged,  the  evidence 
upon  this  issue  foils  far  Short  of  making  a 
cose  showing  that  such  damages  or  rents  or 
such  intended  use  cif  the  machine  were  with- 
in the  contemplation  <^  the  carrier  and  th» 
shipper  at  the  time  the  contract  of  shipment 
was  entered  into.  The  only  evidence  bearing 
upon  this  question  is  that  Hnrlbnt,  (»e  ot  the 
consignees,  several  days  attar  die  ooatract  at 
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shipment  was  altered  into,  and  presumably 
after  the  goods  were  en  route,  notified  the 
appellant  of  the  purpose  for  which  said  ma- 
chine was  intended,  and  requested  it  to  expe- 
dite the  shipment  There  is  no  pretense  that 
tbe  carrier  knew  of  such  purpose  at  the  time 
of  making  the  CMttract  of  shipment.  The 
special  damages  for  the  value  of  the  use  or 
rent  of  the  machine  sought  to  be  recovered  in 
ttila  case  can  only  be  allowed  when  they  en- 
sue as  a  result  of  the  breach  of  the  c<mtract 
entered  into  at  the  time  of  the  shipment. 
These  damages  are  either  recoverable  only 
as  the  result  of  an  express  contract  with  the 
carrier  that  it  should  be  so  bound,  or  from  an 
implied  liability  resting  upon  the  carrier  by 
reason  of  the  facts  and  circumstances  sur- 
rounding the  parties  at  the  time  the  contract 
of  shipment  was  made.  There  is  no  pre- 
tense in  this  case  tliat  the  carrier  is  liable 
for  the  value  of  rent  of  the  machine  by  rea- 
son of  an  express  contract  to  that  effect  If 
tlie  facts  and  circumstances  put  the  carrier 
upon  notice,  or  conveyed  to  it  knowledge  of 
the  purpose  and  intended  use  of  the  machine, 
then  it  would  become  liable  for  the  damages 
that  may  result  to  the  shipper  as  a  conse- 
quence of  the  delay;  this  being  upon  the  the- 
ory that  the  special  circumstances  and  pur- 
pose of  the  shipment  being  known  to  the  car- 
rier. It  must  use  such  reasonable  diligence  in 
the  performance  of  its  contract  of  carriage 
as  would  place  the  shipper  in  a  position  to 
reap  the  profits  or  enjoy  the  use  that  the 
parties  contemplated  and  considered,  at  the 
time  of  slilpment,  would  result  to  huu  if  the 
goods  bad  been  delivered  within  a  reasonable 
time. 

In  order  to  make  the  carrier  liable  for  the 
damages  that  result  by  reason  of  the  special 
circumstances  known  to  it  those  circumstan- 
ces and  the  knowledge  resulting  therefrom, 
must  be  made  loiown  to  the  carrier  at  the  time 
that  the  contract  of  Shipment  is  entered  into; 
this,  upon  the  principle  that  the  carrier,  by 
reason  of  the  additional  risk  and  the  in- 
creased liability,  may  enter  into  suitable  stip- 
Tdatlons  looking  to  its  protection.  It  is  not 
enough  to  give  notice  to  the  carrier  after  the 
contract  is  made,  and  the  shipment  has  start- 
ed In  its  transportation,  because  the  liability 
of  the  carrier  cannot  be  increased  by  the 
subsequent  knowledge  of  facts  that  did  not 
exist  in  the  contemplation  of  the  parties  at 
the  time  the  engagement  was  entered  Into. 
It  then  became  an  effort  upon  the  part  of 
one  of  the  contracting  parties  to  inject  a  stip- 
nlation  Into  the  contract  after  It  was  entered 
into,  that  increases  the  liability  of  the  other, 
that  was  not  mutually  considered  when  the 
engagement  was  made.  The  InfurmaticMi  of 
the  intended  purpose  of  the  shipment  convey- 
ed by  Hiu-lbut  subsequent  to  the  engagement 
was  not  sufficient  to  increase  the  liability  of 
the  appellant  to  the  loss  of  the  use  or  the 
value  of  tlie  rent  of  the  machine.  The  judg- 
ment of  the  court  below  is  reversed,  and  the 
cause  remanded. 

v.23s.M-.no.8— 21 


GALVESTON,  H.  &  8.  A.  RT.   CO.   v. 

msY.i 

(Court   of  OItII    Appeals   of   Texas.    Oct    4, 

1893.) 
Livx-Stock  Ssipmssts— Feedino  and  Watxbino 

—  COMNBCTISO  LiNXB. 

A  railroad  company  which  transfers 
a  car  of  live  stock  to  a  connecting  line,  with- 
out affording  any  opportunity  for  feeding  or 
watering  the  stock,  though  requested  by  tlie 
shipper,  is  liable  for  any  damage  to  the  stock 
by  reason  of  failure  to  do  so. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

AcUon  by  Kd.  Ivey  against  the  Galveston, 
Hanisburg  &  San  Antonio  Railway  Com- 
pany for  damages  to  a  shipment  of  live 
stock.  Judgment  for  plalntitl.  Defendant 
appeals.    Affirmed. 

Upson  &  Bergstrom,  for  appellant  Bar- 
nard &  Green,  for  appellee. 

Condusions  of  Fact 

JAMES,  O.  J.  (1)  Plahitiaf,  Ed.  Ivey, 
shipped  a  car  load  of  26  mares  and  6  colts 
over  defendant's  road  from  San  Antonio  to 
New  Orleans.  Same  arrived  In  Houston  in 
good  condition,  but  required  to  be  unloaded 
and  watered  and  fed  at  that  place  before 
proceeding  further,  having  been  fed  and 
watered  before  leaving  San  Antonio.  (2) 
That  Ivey,  who  went  with  the  shipment 
several  hours  before  reaching  Houston  told 
the  conductor  that  he  wanted  to  feed  and 
water  the  stock  at  the  pens  in  Houston,  and 
bad  him  telegraph  that  fact  ahead,  4%  hours 
before  reaching  Houston.  Upon  arrival  at 
Houston,  Ivey  asked  the  yardman  If  he 
would  have  time  to  feed  and  water  the 
stock,  and  was  informed  that  he  had  not 
as  the  other  train  was  getting  ready  to  pull 
out  Then  he  went  to  the  defendant's 
frel^t  agent,  and  told  him  that  he  wanted 
the  car  stopped  there  for  the  purpose  of 
feeding  and  watering  the  stock,  and  was 
told  that  it  would  not  be  done,  as  the  other 
train  had  been  held,  and  was  waiting  to  pull 
out.  Then  he  went  to  the  man  who  had 
charge  of  defendant's  stockyards,  whom  he 
knew  to  be  the  company's  agent  and  told 
him  the  stock  must  be  fed  there,  because 
to  carry  It  to  Orange  without  feed  or  wat« 
would  ruin  it  and  was  informed  that  the 
stock  would  reach  Orange  in  time,  and  had 
to  go  on  that  train.  Ivey  protested,  bat 
they  wK>uld  not  stop  the  stock,  and  sent  him 
and  the  stock  towards  Orange,  having 
stopped  in  Houston  about  a  half  hour,  and 
arriving  in  Orange  about  10:45  F.  M.,  No- 
vember 30th.  The  car  arrived  in  Houston 
about  22  hours  after  loading  at  San  Antonio. 
Tbat  after  leaving  Houston  it  required  about 
10  hours  to  reach  Orange;  and  that  when 
stock  is  kept  in  the  cars  26  or  30  hours  <» 
the  first  run  it  Injures  them  more  than  if 
carried  that  long  or  longer  on  the  second 
or  third  day's  run,  as  they  get  more  used 
to  it    If,  on  the  first  run,  they  are  confined 

'Hehearin?  denied. 
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for  such  lengtb  of  time  withont  food  or 
water,  it  takes  them  months  to  get  over  it 
That  when  this  sUpment  reached  Orange  the 
Bto<^  were  unloaded,  to  be  fed  and  watered. 
They  were  very  much  drawn,  seemed  to  be 
almost  crazy  for  the  want  of  water  and  food, 
and  were  with  great  difficulty  gotten  out  of 
the  car,  and  whm  nnloaded  would  scarcely 
eat  anything.  In  a  few  hours  they  were 
loaded  ag^aln,  and  carried  to  New  Orleans, 
where  they  arrived  about  midnight,  Decem- 
ber l9t.  Tlie  stock  was  then  In  a  bad  and 
emaciated  condition,  and,  although  Ivey 
tried,  he  could  not  sell  them  for  more  than 
about  $22  per  head,  while,  if  they  had 
reached  there  In  the  condition  they  other- 
wise would  have  done,  they  would  have  sold 
toe  from  $35  to  $50  per  head.  He  then  took 
the  stock  on  to  Montgomery,  where,  after 
herding  It  for  some  time,  he  realized  $22  per 
heed  on  it  Tbat  the  damage  to  the  stock 
was  caused  by  ttieir  being  carried  from  San 
Antonio  to  Orange  in  one  run  without  food 
or  water.  (3)  Tliat  the  railway  company,  in 
Qie  contract  of  shipment,  provided  that  it 
should  not  be  held  liable  for  anything  beyond 
its  own  lines  except  to  protect  the  through 
rate  of  freight;  and  in  said  contract  the 
railway  company  was  released  from  liability 
of  every  kind  after  said  live  stock  had  left 
its  lines.  And  It  appeared  that  defendant's 
line  terminated  at  Houston,  Tex.,  where  the 
car  was  transferred  to  a  connecting  line.  (4) 
It  was  also  in  evidence  that  a  month  pre- 
vious plaintiff  had  made  a  dmilar  shipment 
of  stock  over  the  same  route,  and  on  its  ar- 
rival at  Houston  It  was  unloaded  and  fed 
and  watered,  and  rdoaded  and  carried  on  to 
Orange.  (5)  The  cause  was  tried  without  a 
Jury,  and  Judgment  rendered  for  irfalntiff  for 
$269,  with  8  per  cent,  interest  from  date  of 
judgment,  and  for  coats.  (6)  lliere  is  but 
one  assignment  of  error,  to  the  effect  that 
the  evldaice  showed  the  damage  to  have 
occurred  after  the  stock  had  been  delivered 
to  the  connecting  carrier  in  good  order  and 
condition. 

Oondusions  of  Law. 

1.  This  court  concludes  from  the  forego- 
ing c(»clusi(His  of  fact  that  defendant  was 
liable  for  any  act  of  negligence  or  miscon- 
duct as  a  common  carrier  committed  on  its 
own  line,  although  the  resulting  injury  done 
may  not  appear  until  after  d^rery  to  the 
connecting  line. 

2.  That  it  was  the  duty  of  the  carrier  to 
afford  the  plaintiff  the  means  of  properly 
feeding  and. watering  the  stock  In  Houston, 
when  requested  to  do  so  by  plaintiff,  and  the 
fact  that  they  went  on  from  there  without 
being  fed  and  watered  was  due  to  the  act 
of  defendant  and  In  this  defendant  was 
derelict  In  his  obligation  as  a  common  car- 
rier, and  was  liable  to  plaintiff  for  the  dam- 
age that  resulted  therefrom.  Hutch.  Carr. 
f{  322-324;  Railway  Co.  v.  Montgomery, 
(Tex.  App.)  16  S.  W.  Rep.  178.  Wherefore 
the  Ittds^ent  Is  affirmed. 


STILLSON  T.  STEVENS  et  aL 

(Court   of   Civil    Appeals    of    Texas.    Oct   4, 

1893.) 

ASgieNHBMT. 

One  R.,  who  was  indebted  to  plalntUL 
executed  to  him  the  following  instroment:  "I 
have  in  trust  for  [plaintiff]  $325,  which  money 
I  have  left  at  Messrs.  G.  &  B."  At  that  time. 
C.  &  B.  owed  R.  $332.  Held,  that  the  instm- 
ment  operated  as  an  equitable  assignment  to 
the  extent  of  $325  of  R.'s  claim  against  C.  A 
B.,  though  not  accepted  by  them,  and  plaintiff 
was  not  affected  by  a  garnishee  process  afto^ 
wards  served  by  a  Judgment  creditor  of  B. 

Appeal  from  district  court,  Bexar  ooonty; 
W.  W.  King,  Judge. 

Action  by  W.  C.  Stillson  against  J.  J. 
Stevens  and  others  for  money  had  and  re- 
ceived. There  was  a  Judgmoit  rendered  in 
favor  of  defendants,  and  plaintiff  appeals. 
Reversed. 

Simpson  &  James,  for  appellant 

NMTiTi,  J.  The  ^pellant  sued  X  J. 
Stevens,  as  assignee  of  Oolton  &  Bolton,  In 
the  district  court  of  Bexar  county,  for  $332, 
alleging  that  on  the  6tb  of  April,  1887,  he 
filed  with  said  assignee  his  claim  in  writing, 
duly  verified,  for  said  sum  of  money;  that  it 
was  for  money  deposited  with  CMton  & 
Bolton  prior  to  their  assignment  by  J.  O. 
Rosenfield,  for  appellant;  that  the  money  so 
left  on  deposit  belonged  to  him,  and  was 
his,  at  the  time  of  filing  his  suit;  that  the 
assignee  had  paid  off  all  the  creditors  of  bis 
assignors,  except  him;  that  the  assignee  re- 
fused to  pay  his  claim,  alleging  as  a  reason 
therefor  that  the  firm  of  Mayer,  Kahn  & 
Freiberg  claimed  also  to  have  an  asBlgnm«it 
of  some  kind  from  J.  O.  Rosenfield  for  said 
sum  of  money,  and,  until  it  was  Judicially 
determined  who  was  entitled  to  the  money, 
Stevens  would  not  pay  him.  The  appellee 
Stevens  answered  that  he  was  the  assignee, 
as  charged  by  appellant,  and  that  all  the 
claims  against  the  assignors,  except  the  one 
sued  on,  had  been  settled  by  him;  that  he 
had  sufficient  funds  on  hand  to  pay  It  and 
was  anxious  to  do  so,  but  that  the  money 
was  deposited  with  Colton  &  Bolton  by  J. 
O.  Rosenfield,  and  that  after  Stillscm's  claim 
was  received  and  filed  by  him  as  a  claim 
against  his  assignors,  he  was  served  with 
a  writ  of  garnishment  Issued  out  of  the 
district  court  of  Galveston  county  In  a  suit 
brought  by  Mayer,  Kahn  &  Freiberg  against 
J.  G.  Rosenfield,  by  which  writ  It  was  sought 
to  subject  the  money  so  deposited  to  a  debt 
due  tliem  by  sold  Rosenfield,  and  that  a 
Judgment  bad  been  entered  In  the  said  cause 
in  Galveston  county  against  him,  as  gar- 
nishee, so  far  as  Rosenfield  was  concerned, 
but  saving  the  rights  of  Stlll6<m  to  said 
daim.  If  any  he  may  have;  that  said  Judg- 
ment did  not  affect  Stilhion,  as  be  was  not 
a  party  to  It  Stevens  then  avers  his  readi- 
ness nnd  willingness  to  pay  the  money  to 
appellant  If  he  Is  entitled  to  It,  but  prays 
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the  court  to  protect  him  from  having  to  pay 
It  twice,  in  any  event.  Mayer,  Kahn  & 
Freiberg  answered  that  on  the  10th  day  of 
December,  1886,  they  obtained  a  Judgment 
in  the  district  court  of  Oalveston  county 
against  J.  O.  Boseifleld  for  $579.35;  tliat 
on  the  28th  day  of  March,  1887,  they  caused 
a  writ  of  garnishment  to  be  issued  upon 
said  judgment,  and  had  it  served  on  Bolton 
no.  the  4tb  day  of  April,  1887,  and  upon 
C!oIton  and  John  J.  Stevens,  as  assignee  of 
Colton  &  BoIt(»,  <xi  the  5th  of  April,  1887; 
that  thereafter  the  district  court  of  Gal- 
veston cotmty  rendered  Judgment  against 
Stevens,  assignee,  as  garnishee,  in  their 
favor,  commanding  him  to  pay  them  the 
pro  rata  due  Rosenfleld  under  the  assign- 
ment; that,  after  the  service  of  the  writs 
of  garnishment,  Stlllson  filed  a  pretended 
transfer  of  said  sum  of  money;  that  he 
is  not  the  owner  of  the  claim  Rosenfleld 
had  against  Oolton  &  B<dton;  that  Stlllson 
and  Kosentield  had  combined  to  defeat 
them  In  the  collection  of  the  debt  Bosenfield 
owed  Colton  &  B(dt<m;  that  Stlllson  had  not 
notlfled  said  assignee  of  his  willingness  to 
accept  his  share  of  the  assets  of  Oolton  & 
Bolton  for  distribution  among  their  cred- 
itors under  their  assignment,  or  prove  up 
his  right  in  the  manner  required  by  law. 
They  then  deny  all  the  aliegaticms  in  plain- 
tilTs  petition,  and  pray  that  the  assignee 
be  directed  to  pay  them  the  money  in  his 
hands.  The  case  was  tried  by  the  court 
without  a  jury,  and  Judgment  rendered  in 
favor  of  John  J.  Stevens  and  Mayer,  Kahn 
&  Freiberg  against  the  appellant  for  costs, 
and  in  favw  of  Mayer,  Kahn  &  Freibeiig 
against  Stevens,  as  assignee,  for  $332.61. 
No  conclusions  of  law  or  fact  appear  in  the 
record,  and  we  are  therefore  not  informed 
upon  what  the  court  based  its  Judgment 

Conclusions  of  Facts. 

We  find  from  the  testimony  that  the  fot 
lowing  facts  were  established:  (1)  On 
March  5,  1SS7,  the  firm  of  Colton  &  Bolton 
assigned  to  John  J.  Stevens.  (2)  At  the  time 
of  the  assignment,  Colton  &  Bolton  were 
indebted  to  J.  G.  Rosenfleld  In  the  sum  of 
$332.  (3)  Prior  to  the  assignment,  Rosen- 
fleld obtained  from  W.  C.  Stlllson,  the  appel- 
lant, the  sum  of  $325.  (4)  On  February  17, 
1887,  Boeenfleld  executed  to  Stlllson  the  fol- 
lowlng  instrament:  "$326.00.  I  have  in 
tmst  for  W.  O.  Stlllson  three  hundred  and 
twenty-five  dollars,  which  money  I  have  Irft 
at  Messrs.  Golton  &  Bolton.  J.  G.  Rosen- 
fleld. San  Antonio,  2-17,  1887."  Neither 
Stevens  nor  Colton  &  Bolton  had  notice  of 
the  instrument  until  after  the  garnishment 
was  served  on  them.  (6)  Mayer,  Kahn  & 
Freiberg,  having  a  Judgment  in  the  district 
court  of  Galveston  county  against  Rosen- 
fleld, on  the  4th  of  April,  18S7,  had  a  writ 
of  garnishment  which  had  been  issued  on 
flsld  Judgment  served  on  Oolton  &  Bcdton, 
and  served  on  Stevens,  as  their  assignee,  on 


the  5th  of  April,  1887.  («)  On  April  6,  1887, 
Stilison  filed  a  claim  with  said  assignee  in 
terms  as  follows:  "San  Antonio,  Texas, 
March  22,  1887.  Messrs.  Colton  &  Bolton: 
To  W.  0.  Stlllson:  To  cash  left  with  you 
by  J.  G.  Rosenfleld,  In  trust,  $332.00.  W.  O. 
Stlllson,"— which  claim  was  verified  by  Stlll- 
son. (7)  3.  J.  Stevens  having  answered  to 
the  garnishment  that  the  $332  was  claimed 
by  Stlllson,  Judgment  was  rendered  against 
him  in  the  district  court  of  Galveston  coun- 
ty. Tex.,  for  said  amount,  without  prejudice 
to  the  rights  of  StiUscm. 

Conclusions  of  Law. 

1.  The  Instrument  of  writing  dated  Feb- 
ruary 17,  1887,  operated  as  an.  equitable  as- 
signment of  the  debt  due  ftom  Colton  &  Bol- 
ton, to  the  extent  of  $325,  although  not  ac- 
cepted by  CaUaa  &  B<dton  nor  by  Stevens; 
and  StUlson,  upon  its  execution,  became  the 
creditor  of  Oolton  &  Bolton  to  that  amount 
1  Amer.  &  Eng.  Enc.  Law,  834,  and  note  2; 
Bank  v.  McLoon,  73  Me.  498;  James  v.  City 
of  Newton,  (Mass.)  8  N.  B.  Bep.  122. 

2.  The  assignment  secured  the  money  as- 
signed against  the  garnishment  for  the  debt 
of  the  aaslgnor,  though  no  notice  had  been 
given  prior  to  the  garnishment  to  the  person 
holding  the  property,  it  being  given  in  time 
to  enable  him  to  bring  it  to  the  attention  of 
the  court  before  Judgnnent  waa  rendered 
against  him  as  garnishee.  Drake,  Attachm. 
i  527;  2  Pom.  Eq.  Jur.  {  697;  Greentree  v. 
Bosenstock,  61  N.  Y.  583;  8  Amer.  &  Eng. 
Enc.  Law,  1180.  Applying  this  principle  to 
the  facts  in  this  case,  Judgment  should  have 
been  rendered  in  the  district  court  in  favor 
of  appellant,  Stlllson,  against  John  J.  Stevens, 
as  assignee  of  Oolton  &  Bolton,  for  $325,  and 
in  favor  of  Mayer,  Kahn  &  Freiberg  for  $7, 
against  said  assignee.  The  Judgment  of  the 
district  court  is  reversed,  and  is  here  ren- 
dered as  Just  stated  it  should  have  been  in 
the  district  court,  and  in  favor  of  appeUant 
for  all  costs  in  the  court  below,  as  well  as 
In  this  court 

JAMES,  a  J.,  did  not  Bit  in  this  cas& 


INTBRNATIONAL  A  G.  N.  R.  CO.  v.  LEWIS 

et  al. 
(Comrt  of  avil  Appeals  of  Texas.    Oct  4, 1893.) 
CABRins  —  Injuries  to  Ci.tti.b  ir  TajLNsrr— Ik- 

TBKBST  on  DiJtAOSS. 

1.  In  an  action  against  a  railroad  company 
for  damages  to  cattle  in  trannit  on  defendant's 
road  by  delaying  them  at  certain  places,  and 
not  unloading  and  feeding  and  watering  them 
properly,  evidence  as  to  the  nnmber  of  cars  on 
defendant's  tracks  at  and  before  the  time  plain- 
tiff's cuttle  were  in  transit,  for  the  purpose  of 
showing  an  anprecedented  rush  of  business,  is 
irrelevant  as  the  action  wa«  not  brought  on 
account  of  anything  occurring  along  the  line. 

2.  The  fact  that  defendant  had  a  great  rosh 
of  business  at  the  jpoints  where  the  delay  oc- 
curred will  not  relieve  defendant  of  liability, 
unless  it  also  shows  that  it  exhausted  its  re- 
sources for  providing  for  the  oattle. 
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8.  Interest  may  be  allowed  on  the  amount 
of  damages  sust-ained,  though  it  is  not  asked  for 
in  the  pleadings. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  Dan  Lewis  and  Nat  Lewis  against 
the  International  &  Great  Northern  Railroad 
Company  for  damages  to  cattle  shipped  by 
plaintiffs  on  defendant's  road.  There  was 
a  Judgment  In  favor  of  plaintiffs,  and  de- 
fendant appeals.     Affirmed. 

Barnard  &  Green,  for  appellant.  Simpson 
&  James,  for  appellees. 

FLY,  J.  AppeUees  sued  appellant  for  dam- 
■Ces  to  cattl«  shipped  over  its  line  from 
Pcnrsall,  and  UUed  to  Chicago,  by  delaying 
them  at  Taylor,  San  Antonio,  and  other 
places,  and  not  unloading  and  feeding  and 
watering  tfaem  properly.  The  damages  w«e 
laid  at  $8,174,  and  there  was  also  prayer  for 
$600  penalty  for  failora  to  provide  water 
and  food  for  the  cattle.  Defendant  pleaded 
general  denial,  and  that  two  written  con- 
tracts had  been  signed  by  the  parties  that, 
in  consideration  of  a  reduced  rate  of  freight, 
appdlees  had  agreed,  at  their  own  risk  and 
«q>«ise,  to  feed  and  water  the  cattle;  that 
the  penalty  of  $500  cookl  not  be  recovered, 
because,  it  being  an  interstate  shipment, 
the  federal  courts  had  Jurisdiction;  that 
plaintiff  Nat  Lewis,  in  said  contracts,  had 
agreed,  In  case  of  total  loss  of  any  of  the 
cattle,  to  take  their  eacih  value  at  place  of 
shipment  In  full  payment  lor  the  same;  lliat 
it  was  agreed  that  defendant's  liability 
should  cease  at  the  end  of  Its  line;  and  that 
the  damage,  if  any,  did  not  occur  on  defend- 
ant's lln&  There  was  a  verdict  for  $1,733, 
but  plaintiffs  remitted  it  down  to  $1,300,  for 
which  amount,  with  Interest  at  8  per  cent 
per  annum  from  Hay  18,  1888,  time  of  sale 
of  cattle  in  Chicago,  Judgment  was  rendered. 

The  third  assignment  of  error  reUed  on  by 
appellant,  the  first  and  second  having  been 
abandoned,  is  to  the  exclnsion  of  the  testi- 
mony of  witness  Hume  as  to  the  numbor  at 
cars  there  were  on  the  railroad  track  be- 
tween San  Antonio  and  Taylor  on  the  day 
of  shipment,  and  on  each  day,  prior  to  that 
date,  for  30  days,  for  the  ptupose  of  showing 
an  unprecedented  rash  of  business.  This  tes- 
timony was  clearly  Irrelevant,  the  ground  of 
action  not  being  on  account  of  anything  oc- 
curring along  the  line,  but  in  the  negligence 
of  defendant  in  delaying  the  cattle,  and  not 
taking  proper  care  of  them  while  delayed.  The 
testimony  was  Inadmissible,  and  was  prop- 
erly excluded.  The  defense  to  the  action 
seems  to  have  proceeded  on  the  ground  that 
defendant  was  not  liable  because  it  had  a 
great  rush  of  business  at  Taylor,  where  it 
was  shown  that  the  damage  occurred,  so 
that  defendant  could  not  take  proper  care 
of  the  catde  while  detained.  There  is  no 
effort  made  by  defendant  to  show  that  It 
exhausted  Its  resources  in  getting  a  proper 
place  for  the  cattle,  even  if  its  own  stock 


peas  were  crowded;  and  there  Is  no  at- 
tempt to  Justify  the  keeping  of  these  cattle 
confined  for  25  or  30  hours,  without  water 
and  food,  in  the  cars.  The  railroad  com- 
pany, by  reason  at  the  rush  of  business,  was 
not  rriieved  of  exercising  proper  care  and 
diligence  In  se^ng  to  the  needs  of  animals 
oa  its  train.  It  could  have  released  the 
cattle  from  the  cars,  even  if  it  bad  been 
compelled  to  hire  persons  to  herd  them,  or 
have  rented  a  pasture  or  pens  in  which  to 
keep  them.  It  should  at  least  have  shown 
that  It  made  some  ^ort  to  take  care  of  the 
cattle.  Hutiih.  Carr.  |  335.  The  cattle 
were  placed  in  the  hands  of  the  common 
carrier  to  be  transported  to  their  destlna- 
Uom,  and  It  was  resp<m8lble  for  their  safe 
d^Ivery,  and.  If  the  rush  of  business  was 
such  that  the  cattle  were  unavoidably  de- 
tained. It  was  certainly  Its  duty  to  properly 
care  for  tham  during  the  detention.  2  Har- 
ris, Dam.  Corp.  p.  619,  I  800. 

The  declarations  of  the  train  dispatdier 
and  brakeman,  employes  of  defendant,  at 
Ssa  Antonio,  as  to  the  cause  of  the  Atiaj 
at  liiat  place,  were  properly  admitted.  It 
was  not  a  mere  narration  of  a  past  event, 
but  was  about  something  then  transpiring, 
and  does  not  come  within  the  prohibition 
laid  down  In  the  cases  dted  by  appellant. 
Railway  Go.  v.  Ivy,  71  Tex.  417,  9  S.  W. 
Rep.  346.  We  can  see  no  error  in  admitting 
the  deposition  of  witnesses  named  in  the 
fifth  assignment  of  error.  The  plaintiffs 
were  entitled  to  recover  for  the  damages 
whldi  they  showed  they  sustained,  with  in- 
terest at  8  per  cent  from  the  lime  that  the 
cattle  were  sold  in  Chicago,  and  It  was  not 
error  to  allow  the  interest,  although  not 
prayed  for  in  the  petition.  This  point  is 
directly  settled  In  the  case  of  Railway  Ok  ▼. 
Greathouse,  82  Tex.  104,  17  S.  W.  B«p.  834. 
We  have  noticed  all  the  errors  assigned  by 
api)^lant  There  being  no  error  in  the 
judgment  of  the  low»  court.  It  is  affirmed. 

JAMES,  0.  J.,  being  dlsgnalifled,  did  not 
alt  in  this  case. 


IRWIN  V.  HDBT. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  B, 

1898.) 

ACnOX — OOMPROMIBB — JuDoioniT. 

Where  the  undisputed  evidence  In  a  case 
shows  that  while  it  was  pending  in  Justice's 
court  the  parties  agreed  on  a  compromise,  it 
is  error  not  to  render  Judgment  according  to  the 
terms  of  such  compTomise. 

Appeal  from  Lamar  coun^  court;  Charles 
S.  Neathery,  Judge. 

Action  by  John  Irwin  against  P.  A.  Hney, 
commoiced  before  a  Justice  of  the  peace. 
From  a  judgment  of  the  county  court  re- 
versing the  Judgment  of  the  Justice  In  bis 
favor,  plaintiff  appeals.    Heversed. 

Scales  &  Allen,  for  appellant. ' 
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RAIN£nf,  J.  Aftegr  this  suit  was  brought 
Id  the  Justice's  court,  and  before  a  trial 
had,  the  evldenoe  shows  there  was  a  com- 
promlae  made  between  plaintiff  and  defend- 
ant, by  which  defendant  was  to  d^Ter  to 
plaintUI  three  boles  of  cotton,  and  plaintiff 
was  to  dismiss  the  suit,  and  the  officers 
were  so  instructed.  On  the  day  set  far  trial, 
plaintifl  tried  to  dismiss  the  suit  as  per  com- 
piomlae,  bat  same  was  resisted  by  the  de- 
fendant. The  coart  refused  to  dismiss,  and 
at  a  sabeequent  term  tried  the  caose,  and 
judgment  was  rendered  In  favor  of  plaintiff, 
from  which  defendant  appealed,  to  the  coun- 
ty ooart,  where  a  different  Jitdgment  was 
raidered,  from  which  the  plaintiff  ai>peahL 
The  undisputed  evidence  shows  that  a  com- 
promise had  been  consummated,  and  the 
court  below  erred  in  not  so  holding.  Aiter 
hearing  the  testimony,  the  Justice  court 
should  have  rendered  judgmoit  accocding  to 
the  terms  of  the  compromise,  and  the  coun- 
ty coort  erred  in  not  r^iderlng  Judgment  for 
plaintiff  upon  the  same  basis.  The  cause 
is  reversed  and  remanded,  with  instructions 
that  the  county  court  render  Judgment  for 
plaintiff  accordingly,  and  adjust  the  mat- 
ters between  the  parties  on  the  basis  above 
indicated. 


GULP,  O.  &  a  P.  RT.  OO.  ▼.  POWERS  et  wx. 

(Court  of  Oivil  Appeals  of  Texas.    Sept.  S, 

1893.) 

CiKIIIBBS— NeOLIQENCE— StARTISO  TBAnr  BEVOKB 

Passbnoeb  is  Seated. 
▲  railroad  train  must  stop,  at  statiena 
where  passeDgers  get  on  the  cars,  a  sufficient 
length  of  time  to  enable  them  to  get  on,  and  get 
seats  iu  the  cars.  Railway  Co.  v.  Copdand,  60 
Tex.  328,  followed. 

Appeal  from  district  court,  Johnson  coun- 
ty; J.  M.  Hall,  Judse. 

Action  by  J.  B.  Powers  and  &  J.  Powers, 
his  wife,  against  the  Oulf,  Colorado  &■  Santa 
Fe  Railway  Company,  for  personal  lojuies 
sustained  by  plaintiff  Si.  J.  Powers  while  a 
passenger  on  defendimt's  train,  and  caused 
by  defendant's  negligence.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Al- 
firmed. 

J.  W.  Terry,  for  appelant  Fbiadezter  & 
Padelford,  for  appellees. 

LJOHTFOOT,  O.  J.  This  salt  was  bronght 
by  appellees  for  flO,000  damages  for  an  al- 
leged injury  to  Mrs.  S.  J.  Powers  on  the  line 
of  appdianfs  road  at  Joshua,  Tex.,  under 
the  teU&wlag  circumstances:  It  is  claimed 
by  appellees  that  Mrs.  Powers  bought  a  flrst- 
dasB  ticket  from  Joshua  to  debome  on  Au- 
gust 27,  1888;  that,  when  the  train  arrived, 
it  did  not  stop  long  enough  for  her  to  get 
on  board,  and  get  a  seat;  that  there 
were  a  number  at  persons  at  the  staticm, 
some  of  whom  got  on  the  train  ahead  of 
Mts.  Powers,  and  that.  Just  as  they  stepped 
oat  of  the  way,  she  got  on  the  train  from 


a  little  box  used  by  the  braliLem&a  for  as- 
sisting passengers  to  get  on  and  off  the 
train;  that  as  she  got  on  the  platform  the 
train  started  off,  and  before  she  had  time 
to  get  to  a  seat  the  cars  gave  a  sadden  Jolt, 
Jar,  or  jerli,  by  which  she  was  thrown  upon 
an  npri£^t  piece  which  breaks  the  heat  of 
the  stove  from  the  seats,  and  injured;  that 
two  of  her  ribs  were  broken  loose  from  the 
breastbone;  and  that  her  injories  are  pei^ 
manent  There  was  a  verdict  and  Judgment 
In  favor  of  the  plaintiffs  for  $1,500,  from 
which  the  railway  company  appeals. 

It  is  unnecessaty  for  us  to  examine  In  de- 
tail all  the  assignments  of  error  presented 
by  appellant  The  principal  questions  pre- 
sented are  embraced  in  objections  to  the 
charge  of  the  court  upon  the  points  (1) 
whether  trains  are  required  to  stop,  at  sta- 
tions where  passengers  get  on  the  cars,  a 
sufladent  length  of  time  for  them  to  get  on, 
and  get  seats;  (2)  whether  the  question  of 
contributory  negligence  on  the  part  of  the 
plaintiff  S.  J.  Powers,  in  failing  to  use  prop- 
er diligence  in  gretting  on  the  cars  and  get- 
ting a  seat,  was  fairly  presented  to  the  Jtuy. 
The  first  question  Is  fully  answered  by  our 
own  supreme  court  in  the  case  of  Railway 
Co.  V.  Copeland,  60  Tex.  328.  The  court 
says:  "The  train  should  stop  a  reasonable 
length  of  time  to  allow  all  passengers  to 
enter  the  cars,  and  If;  after  all  passengers 
have  entered  the  cars,  a  reasonable  time  has 
elapsed  to  permit  them  to  secure  seats,  the 
carrier  may  start"  We  tliink  that  both 
questions  w«»  dearly  presented  to  the  Jury 
in  the  charge  of  the  cotirt,  and  that  the 
charges  asked  by  appellant  were  properly 
refused.  The  case  relied  upon  by  appellant 
In  its  brief  is  the  case  of  Railway  Co.  v. 
Williams,  70  Tex.  159,  8  S.  W.  Rep.  78.  In 
that  case  the  passenger  was  Injured  in  at- 
tempting to  leave  Hxe  cars.  The  court  re- 
versed the  Judgment  on  the  ground  that  the 
court  In  Its  charge  to  the  Jury,  held  that 
the  appellant,  after  stopping  its  train,  "was 
required  to  give  signal  of  starting  again, 
by  whlsHe  or  bell,"  when  the  law  Imposed 
no  such  specific  duty.  It  Is  further  held  In 
that  case  that  "It  would  ordinarily  be  neg- 
ligence In  a  railway  company,  when  reach- 
ing a  place  at  wlilch  passengers  are  to  leave 
its  train,  to  put  the  train  In  motion  again 
before  passengers  would  have  sufficient  and 
reasonable  time  to  alight"  70  Tex.  161, 
8  S.  W.  Rep.  79.     The  Judgment  Is  affirmed. 


MeOOBMICK   HARVESTING   MACH.    00. 

T.  GrLKBY. 

(Court  of  CSvn  At^als  of  Texas.    Sept  8, 

1888.) 

RSVIBW   0!»  ApPEAli— BlOHT  TO  CoVlt. 

1.  In  tile  absence  of  a  statement  of  fa«ta, 
the  charge  of  the  court  cannot  be  reviewed. 

2.  WherCi  in  an  action,  defendant  pleads 
a  larger  daiiii  as  a  set-oS,  and  recovers  judg- 
ment for  the  excess,  he  is  entitled  to  costs,  u- 
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der  Rot.  St  art  648,  proT^ding  that  where  a 
counterclaim  is  pleaded  the  party  In  whose 
favor  final  Judgment  ia  rendered  shall  recover 
costs. 

Appeal  from  Jolin8<Hi  county  court;  F.  B. 
Adams,  Judge. 

Action  by  J.  S.  Gilkey  against  the  McCor- 
mick  Harvesting  Machine  Company.  Judg- 
ment for  defendant  on  its  aet-off,  and  for  a 
dlTision  of  costs.  Defendant  appeals.  He- 
Tcrsed  and  reformed. 

Crane  v.  Ramsey,  for  appellant 

LIGHTFOOT,  O.  J.  This  suit  was  brouc^t  ! 
by  appellee,  J.  S.  Gilkey,  in  the  county  court  of  ' 
Johnson  county,  to  recover  $100  for  the  pur- 
chase price  of  a  horse,  |94.50  for  189  days* 
feed,  care,  and  pasturage  of  a  horse,  and  $40 
for  care  and  attention  to  another  horse.  The 
appellant  (defendant  below)  answered,  set- 
ting up  as  a  counterclaim  two  certain  notes 
executed  by  app^ee  with  one  John  M.  Wil- 
liams on  May  26, 1885,— one  for  $67,  due  Oc- 
tober 1,  1886,  and  the  other  for  $66,  due  Oc- 
tober 1,  1887,  with  Interest  at  10  per  cent 
per  annum  until  maturity,  and  12  per  cent 
per  annum  after  maturity,  and  10  per  cent 
attorneys'  fees  on  the  principal  and  interest; 
and  averred  that  the  notes  were  unpaid,  ex- 
cept $20.80  paid  by  John  M.  Williams  on  De- 
cember 8,  1888,  and  praying  that,  If  plain- 
tiff shall  be  hdd  to  be  entitled  to  re- 
cover any  sum  against  it,  these  notes  be 
decreed  to  be  an  offset,  and  for  ]ud^ 
ment  on  the  notes.  By  supplemental  pe- 
tition the  plaintiff  claimed  that  the  horse 
and  other  Items  sued  for  were,  at  the  time 
such  indebtedness  accrued,  imderstood  and 
agreed  to  be  payments  on  the  notes  of  the 
defendant  Upon  the  trial,  judgment  was 
rendered  by  the  court  below  upon  the  ver- 
dict of  a  Jury  in  favor  of  the  defendant 
against  the  plaintiff  for  the  amount  of  the 
excess  of  its  counterclaim,  with  Interest  A 
Judgment  was  rendered  In  favor  of  plaintiff 
against  defendant  for  all  costs  incurred 
by  plaintiff  in  the  matter  of  his  claim 
against  defendant,  and  in  favor  of  defendant 
against  plaintiff  for  tlie  costs  incurred  by  it 
In  the  matto'  of  its  set-off  or  counterclaim, 
as  pleaded  by  it  There  is  no  statement  of 
facts  in  the  record. 

The  first  assignment  of  error  presented  by 
appellant  in  his  brief  is  upon  the  admission 
of  the  testimony  of  the  appellee,  J.  S.  Gilkey. 
We  think  the  testimony  was  directly  appli- 
cable to  the  Issues  involved,  and  was  properly 
admitted. 

The  second  asslgrnment  presented  is  upon 
the  charge  of  the  court.  In  the  absence  of  a 
statement  of  facts,  this  court  cannot  consider 
the  errors  assigned,  attacking  the  charge  of 
the  court  Stonebraker  v.  Friar,  70  Tex.  204, 
7  S.  W.  Rep.  700;  Devore  v.  Crowd»,  66  Tex. 
206,  18  S.  W.  Rep.  801;  Freiberg  v.  Lowe,  61 
Tex.  436;  Raleigh  v.  Cook,  60  Tex.  440; 
Lockett  V.  Scburenberg,  Id.  810l 


The  last  and  most  serious  question  pre- 
sented by  appellant  is  upon  the  rendition  of 
Judgment  for  coats  against  the  defendant  be- 
low,—for  all  the  costs  Incurred  by  plaintiff  la 
the  matter  of  his  claim  against  defendant,— 
when  defendant  had  established  a  larger 
claim  against  plaintiff,  and  recovered  Judg- 
ment for  the  excess.  Under  Rev.  St  art 
648,  whenever  a  counterclaim  is  pleaded,  the 
party  in  whose  favor  final  Judgment  is  ren- 
dered shaU  also  recover  bis  costs.  The  Judg- 
ment against  appellant  for  costs  was  oro- 
neous,  and  the  Judgment  below  is  reversed, 
and  reformed  so  as  to  strike  oat  all  that  por- 
tion which  allows  appellee  to  recover  costs 
against  appellant,  and  Judgment  for  all  OMti 
is  rendered  against  appellee. 


STREEPBR  V.  THOMPSON  et  aL 
(Court  of  Civil  Appeals  of  Texas.    Sept  B, 
180S.) 
Rbcobvxntion— Action  on  Notb— DufAoas  >«■ 

CONVEBBION. 

Where  a  chattel  mortgagee  takes  pos- 
session of  the  mortgaged  property,  and,  amr 
using  it  for  several  months,  sells  it  without  no- 
tice to  the  mortgagors,  the  latter,  in  an  action 
on  the  notes,  can  plead  the  damages  for  the 
conversion  in  reconvention. 

Appeal  from  district  court,  Grayson  coun- 
ty; H.  O.  Head,  Judge. 

Action  by  J.  B.  Streepw  ajcalnst  A.  H. 
Thompson  &  Son  on  certain  notes.  From  a, 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Standlfer  &  Moseley  and  Brown  Sc  BUas, 
for  app^ant  Decker  &  Harris  and  T.  W. 
Stratt(»i,  for  appelleea. 

Conclusions  of  Fact 

FINLET,  J.  (1)  September  IS,  1888,  appd- 
lees  bought  from  appellant  a  lot  of  hot^lfami- 
tare  for  $6,000,  paying  $150  in  cash,  and  for 
the  balance,  on  same  date,  executed  39  notes 
for  $150  each,  due  at  Intervals  of  30  days. 
To  secure  these  notes,  app^ees  gave  a  mort- 
gage upon  the  property  bought,  which  em- 
powered appellant,  in  case  of  default  in  the 
payment  of  any  of  the  notes,  to  take  pos- 
session of  the  property  conveyed,  and  sell 
the  same  for  the  best  price  obtainable,  and 
with  the  proceeds  of  the  sale  to  pay  off  said 
notes.  The  property  at  the  time  of  the  sale 
was  In  the  Colonade  Hotel,  In  the  city  of 
Denison,  Tex.,  owned  by  appellant,  whi(^  ap* 
pellees  leased  and  operated,  retaining  the 
said  furniture  therein.  (2)  Appellees  paid  off 
six  of  said  notes  first  falling  due,  and  then 
made  default  in  the  payment  of  the  others. 
Appellant,  without  resistance  from  appellees, 
entered  into  and  took  itossesslon  of  the  prop- 
erty conveyed  by  the  mortgage.  Appellees 
bad  put  $1,000  worth  of  additional  furniture 
Into  the  hotel,  bat  they  were  allowed  to 
and  did  move  this  famtture  from  the 
hoteL    When  appellant  took  possession,  the 
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lease  tutving  been  canceled,  he  permitted 
appellees  to  remain  In  the  house  with  ai>- 
pellant's  agent,  and  set  meals,  a  few  days 
longar,  to  give  them  an  oi^ortonlty  to  c^- 
lect  some  bills  from  railroad  employes  whoi 
the  pay  car  should  arrive,  after  which  they 
agreed  to  get  out  of  the  house.  (3)  About 
the  time  for  appellees,  under  this  agree- 
ment, to  get  out  of  the  house,  they  attempted 
to  Interrupt  the  itossesslon  of  appellant, 
when  he  sued  out  an  Injunction  in  the  dis- 
trict coiut  of  Grayson  county,  restraining 
them  from  interfering  with  appellant's  pos- 
session. On  hearing,  tills  injunction  was 
perpetuated  until  the  right  of  the  parties 
uuder  the  mortgage  contract  should  be  set 
tied.  The  papers  in  this  injunction  proceed- 
ing were  shown  to  be  lost,  except  the  decree, 
which  was  read  in  evldeiice,  and  the  issues 
icTolyed  were  not  InteUigcntly  shown.  (4) 
Appellant  used  the  property  taken  posses- 
sion of  by  him  under  the  mortgage  for  10 
m.-inths  or  more,  as  bis  own,  in  operating 
the  Ciolonade  Hotel,  when  he  sold  it  at 
priTnte  sale  for  $3,060,  (this  sale  was  made 
wMfaont  notice  to  apitellees,  and  the  pro- 
ceeds of  sale  were  not  credited  on  the  notes,) 
and  by  these  acts  unlawfully  conrerted  the 
property.  (6)  The  property,  when  converted, 
was  worth  S6.00a 

Conclusions  of  Law. 

1.  Appellees  had  the  right  to  plead  in  re- 
convention damages  occasioned  by  the  un- 
lawful conversion  in  aivellant's  suit  broui^t 
upon  the  notes.  The  cause  of  action  set  out 
In  reconvention  arose  out  of,  was  incident 
tOk  an4  connected  with  appellant's  cause  of 
action,  namely,  his  notes;  and  It  was  not 
error  for  the  court  to  refuse  to  strike  out 
the  idea  on  exception,  as  complained  of  in 
the  first  assignment  of  error.  Rev.  St.  art 
600. 

2.  It  was  propa  for  the  court  to  charge  the 
Jury  what  would  constitute  conversion,  and 
we  think  be  did  so  correctly,  and  without 
violating  aftide  1817,  Rev.  St,  as  is  urged 
by  the  second  assignment  of  error. 

3.  We  think  the  finding  of  the  Jury  fully 
sustained  by  the  evidence,  and  the  court 
did  not  err  in  overruling  the  motion  for  new 
trial  upon  the  ground  that  the  verdict  was 
contrary  to  the  evldMice. 

4.  Xhwe  being  no  other  errors  assigned, 
and  none  apparent  in  the  record,  of  a  funda- 
mental diaracter,  we  are  of  opinion  that  the 
Judgment  shonld  be  affirmed. 


mSTOBT  CO.  V.  DTTRHAM. 

(Conrt  of  Civil  Appeals  of  Texas.    Sept  B, 
1893.) 

Sals— HlBREFXESBKTATtOKR. 

Defendant  signed  an  order  for  certain 
his'torical  works,  whose  scope  was  not  described 
in  raid  order,  nor  in  any  accompanying  pros- 
pectus.   HM,  that  the  agent's  misdescription  of 


their  scope  and  character,  on  wUeh  defendant 
relied,  was  a  complete  defense  to  an  action  for 
the  price. 

Appeal  from  Johnson  county  court;  F.  BL 
Adams,  Judge. 

Action  by  the  History  Company  against  B. 
L.  Durnam  for  the  price  of  certain  books 
sold  and  delivered.  Judgment  for  defend- 
ant    Plaintiff  appeals.     Affirmed. 

Bledsoe,  Fatton  &  Brown,  for  appellant. 
Poindexter  &  Padelford,  for  appellee. 

LIGHTFOOT,  C.  J.  This  suit  was  brought 
by  appellant  to  recover  from  appellee  the 
sum  of  $170.50  upon  a  contract  for  the  sole 
of  certain  books,  on  the  following  order: 
"Cleburne,  Texas,  Sep't  30,  1887.  To  the 
History  Company,  publishers  of  the  literary 
works  of  Hub^  Howe  Bancroft— GMitle- 
men:  In  tc^en  of  my  high  appreciation  of 
the  value  to  the  west  &  south,  and  to  the 
world,  of  the  litnary  works  of  Hubert  Howe 
Bancroft  and  of  your  efforts  in  placing  them 
before  the  public,  I  hereby  subscribe  for 
one  complete  set  of  said  literary  works.  In 
thirty-nine  voltunes,  in  number  and  style  of 
binding  as  designated  below,  payment  to  be 
made  at  the  regular  published  prices  as  the 
volumes  are  issued.  Bound  in  sheep,  at  $6.- 
60  per  volume.  The  26  volumes  now  pub- 
lished to  be  delivered  at  once,  and  paid  for, 
—one  fourth  on  dellveiy,  the  other  three 
fourths  at  three,  six,  and  nine  months  thei-e- 
after;  the  remaining  volumes  of  the  series 
to  be  paid  for  as  issued  and  delivered. 
[Signed]  B.  L.  Durham."  The  defendant 
sets  up,  under  oath,  as  a  defense,  that,  at 
the  time  this  order  was  procured  by  the 
agent  of  the  company,  he  represented  that 
the  books  contracted  for  contained  a  com- 
plete history  of  the  worid;  that  defendant 
did  not  know  the  contmts  of  the  books,  and 
that  he  told  the  agent  he  did  not  want  to 
buy  them  unless  they  did  contain  a  complete 
history  of  the  wwld;  that  he  saw  no  copy 
of  any  of  the  books,  and  no  prospectus,  and 
relied  wholly  on  the  agent's  word;  that 
afterwards,  when  the  plaintiff  sent  the  books, 
he  declined,  to  receive  them,  because  they  did 
not  contain  a  complete  history  of  the  world. 
Judgment  bdow  was  rend^ed  tor  defendant 
from  which  plaintiff  appeals. 

The  appelant  has  assigned  a  number  of  er- 
rors growing  out  of  the  admission  of  evi- 
dence, the  charges  of  the  court  and  suffi- 
ciency of  testimony,  but  the  only  mat^ial 
inquiry  we  find  is  this:  Does  this  written 
contract  embrace  all  the  subject-matter,  and 
Is  It  wholly  unambiguous  In  its  terms,  so 
as  to  prevmt  an  inquiry  Into  the  character 
of  the  works  ordo'ed?  The  contract  Is  silent 
as  to  the  character  or  subject-matto:  of  the 
works  of  Hubert  Howe  Bancroft  and  the 
subscriber  was  compelled  to  rely  wh<^ 
ui>on  the  representations  of  the  agent  upon 
that  subject  Suppose  a  student  of  geology 
should  orAec  the  works  of  an  author  from 
an  agent,  who  represented  them  to  be  full 
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and  complete  works  upon  that  subject,  but, 
when  d^vered,  they  should  turn  out  to  be 
works  upon  astronomy.  Would  it  be  said 
that  he  would  be  bound  to  accept  them? 
If  the  agent  represented  the  works  to  be  a 
complete  history  of  the  world,  when  they 
were  only  a  history  of  the  westen!  states, 
would  the  principle  be  different?  W6  think 
not.  These  questions  are  exhaustively  dis- 
cussed in  the  light  of  the  authorities  by 
Judge  DaTldson  in  the  case  of  Hlstoiy  Co. 
V.  Flint,  (Tex.  App.)  15  S.  W.  Rep.  912,  to 
which  we  beg  to  refer.  In  this  case  the 
questions  were  aU  fairly  submitted  to  the 
Jury,  and  the  rerdict  Is  sustained  by  the 
evidence.    The  Judgment  is  atBn&ed. 


BUCHANAN  t.  THOMPSON'S  HEIRai 
(Court  of  Civil  Appeals  of  Texaa.    Sept.  S, 

»  1893.) 

DasoBNT — Heirs  Scei>  for  Axcbstor'b  Debt. 

1.  Saylee'  CXril  St.  art  2035,  provides  that 
the  owner  of  a  claim  against  a  decedent's  es- 
tate may,  after  partition  and  distribution,  sue 
the  heirs  and  devisees,  who  shall  be  bound  only 
to  the  amount  received  by  each  from  the  estate. 
Heltl,  that  the  estate  being  soivent,  and  plain- 
tiffs the  only  claim,  administration  was  need- 
less, and  he  could  sne  the  heirs  directly. 

2.  A  claim  against  the  ancestor  of  minor 
heirs  need  not  be  verified  and  presented  to  the 
guardian  as  a  precedent  to  suit  against  him. 

Appeal  from  district  court,  Marlon  eoun^; 
John  L.  Shepard,  Judge. 

Action  by  William  Bucbanan  against  Sam- 
uel, Mary  B.,  Ma^e,  and  Allen  Thompson, 
minors,  and  L.  S.  Scbutler,  guardian  of  the 
three  latter,  on  a  debt  due  from  S.  A. 
Tbompacm,  father  of  said  minors,  deceased, 
for  services  roidered.  Judgment  for  defend- 
ants.   Plaintiff  appeate.     Reversed. 

B.  B.  Taylor,  for  appellant  Scbutler  & 
Allday,  for  app^ees. 

LiIGHTPOOT,  0.  J.  TWs  Is  a  suit  by  ap- 
pellant to  reoovw  of  the  heirs  of  S.  A. 
Thompson,  deceased,  on  an  account  for  in- 
debtednesB  of  the  decedent  In  his  lifetime, 
alleging  that  thea-e  has  never  beea  a  perma- 
nent admlnistraticm  upon  the  estate,  but  that 
the  assets  were  more  than  sufficient  to  pay 
the  debt,  after  taking  out  all  prior  claims; 
that  this  is  the  only  debt;  that  there  was  a 
temporary  administration,  and  the  assets 
sold,  and  proceeds  returned  Into  the  probate 
court;  Ibat  the  said  funds  of  the  estate  had 
been  apportioned  by  the  court  among  the 
minors,  and  the  portion  of  aH  except  Samuel 
Thompson,  who  has  no  guardian,  had  been 
paid  over  to  tJitir  guardian,  L.  S.  Scbutler; 
but  that  the  portion  of  Samuel  niomi>son 
Is  stiU  held  by  the  probate  court  There  Is 
no  allegation  that  the  claim  was  ever  pre- 
sented for  allowance  tf  the  guardian  of  the 
minors.  It  was  alleged  that  there  was  no 
permanent  administration  upon  the  dece- 
dent's estate,  and  none  necessary,  because  this 
Is  tbe  only  debt,  and  the  assets  bad  been 

'  Rehearing  denied. 


divided  out  among  Uie  helis.  l%e  appel- 
lees filed  demurrers  and  exceptions  to  the 
petition,  which  were  sustained  by  the  court 
below.  The  plaintiff  declined  to  amend. 
Final  Judgment  was  rendered  against  him  on 
demurrer,  from  which  he  has  taken  an  ap- 
peal to  this  court. 

The  right  of  a  creditor  1»  bring  suit  against 
the  heirs  of  a  decedent,  who  have  received 
portions  of  the  estate  under  an  order  of  dis- 
tribution, has  been  fully  settled  by  statute 
stooe  the  act  of  1876,  (Sayles'  Civil  St  art 
2035.)  Before  the  enactment  of  that  stat- 
ute, a  creditor  holding  a  valid  claim  against 
the  estate  of  a  decedent,  upon  which  no  ad- 
ministration was  had,  and  none  necessary, 
could  bring  suit  directly  against  the  belra, 
and  recover  personal  Judgment  against  them, 
but  not  exceeding  the  amount  of  such  es- 
tate received  by  them.  This  was  considered 
an  exception  to  the  general  rule,  which  re- 
quired that  the  creditor  should  first  proceed 
in  the  usual  way  against  the  estate,  by  ad- 
mlnlstraUon.  The  older  decisions  -wen 
mainly  upon  that  exceptfon,  where  fbnr  yean 
had  elapsed,  and  an  administration  was 
barred.  But  in  the  case  of  Patterson  ▼.  Al- 
len, 60  Tex.  26,  Judge  OMiId  held  Hiat 
where  four  years  had  not  elapsed,  and  wbers 
there  was  only  one  debt  against  the  estate, 
and  no  necessity  for  administration,  and  the 
heirs  had  divided  the  property  among  them- 
s^ves,  the  creditor  coold  bring  stdt  directly 
agjdnst  them,  and  that  each  heir  was  Ilabls 
to  the  extent  of  the  estetn  received  by  him. 
Ihis  doctrine  has  been  so  often  maint.tined 
in  our  courts  ednce  that  it  may  be  considered 
as  settled  In  this  state.  Low  t.  Felton,  84 
Tex.  878,  19  S.  W.  Rep.  698;  Webster  ▼. 
Willis,  56  Tex.  468;  Sdimldtke  t.  MiUer,  n 
Tex:  103,  8  8.  W.  Rep.  688;  MoOampbell  ▼. 
H«iderson,  50  Tex.  001;  liiayies  t.  J(«es,  62 
Tex.  365. 

Upon  the  questlrai  raised  by  appellees,  that 
no  such  suit  can  be  maintained  against  « 
guardian  unless  the  dalm  is  first  verUletf 
and  presented  for  allowance.  Judge  Stayton, 
In  a  recent  opinion,  has  held  that  the  law 
does  not  require  such  presentation.  Low  t. 
Felton,  m  Tex.  378,  19  S.  W.  Rep.  693. 

The  court  below  erred  in  sustaining  the 
demurrer  and  exoeplloas  of  the  defendant» 
to  plaintiff's  petition,  and  upon  this  gronnd 
the  judgment  must  be  reversed.  Any  of  the 
heirs  who  may  be  of  age  are  proper  parties 
defendant;  otherwise,  thegr  should  be  repre- 
sented by  guardian.    Reversed  and  remanded. 


TBXAS  &  P.  HT.  CO.  t.  NIX* 

(Court  of  Civil  Appeals  of  Texas.    June  22, 
1893.) 

IlHVKT  TO  EhPLOTE— DbRREB  OF  CABB— NBOU- 
OEXCE  OP  VlOB  PrTNCITAU 

1.  In  an  action  against  a  master  for  negli- 
gence, an  instruction  that  he  was  bound  to  ex- 

*  Rehearing  denied  September  IS,  1893. 
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ercise  all  the  oare  frUch  prudence  required.  In 
providing  the  aerrant  vitn  machinery  and  in- 
itTiiinentaHtiea  adequately  safe  for  bis  nse, 
while  exacting  too  nigh  a  degree  of  care,  is 
cured  by  a.  further  instmctlon  that  he  waa 
bound  only  to  oae  ordinary  care  in  farniabing 
machinery. 

2.  Where  a  vice  principal  in  charge  of  cer- 
tain machinery  negligently  starts  it,  whereby 
a  servant  is  injured,  the  master  is  liable,  though 
the  character  of  the  act  may  have  been  that  of 
a  fellow  servant. 

3.  Where  an  employe  is  injured  by  a  de- 
fective flange  in  a  belt,  an  instruction  that  it 
is  the  dnty  of  a  master  to  take  reasonable  care 
to  koep  the  machinery  in  a  reasonably  safe  con- 
dltioii,  by  proper  repairs,  is  correct. 

4.  Where  a  case  is  reversed  for  failure  of 
the  court  to  give  a  requested  instruction,  en  a 
second  trial  the  refus^  ioatruotion  is  the  law 
of  the  case 

Appeal  from  district  court,  HarrlscBi  oooa- 
ty;  W.  J.  Graham,  Judge. 

.Action  by  John  A.  Nix  against  the  Texas 
&  Pactflc  Railway  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    AlQrmed. 

P.  H.  Prendergast,  for  appellant  Jas. 
Turner  and  P<^e,  Wilson  &  h&ne,  for  ap- 
pellee. 

GARRETT,  O.  J.  Appellee  brought  tills 
suit  to  recover  damages  for  personal  Inju- 
ries rec^ved  by  him  while  in  the  employ- 
meot  of  the  appellant,  bortng  a  well  by 
means  of  steam  power.  He  alleged  that 
owing  to  the  negligence  of  the  foreman  in 
charge  of  the  work,  in  starting  the  ma- 
cblncry  without  warning  him,  he  was 
struck  by  a  defective  flange  or  fastentng 
on  the  belt  on  the  drivteg  pulley  of  the 
engine,  and  his  left  leg  badly  cut  and  in- 
jured. Defendant  pleaded  a  general  de- 
nial, and  not  guilty;  also,  tliat,  if  there  waa 
any  ne^igence  tbat  contribtited  to  or  caused 
the  injury  to  plaintiff,  it  was  the  negligence 
of  a  f^ow  servant  with  plaintiff,  and  de- 
fendant was  not  liable.  Trial  was  had  by 
jury  Mardi  9,  1S82,  which  resulted  in  a 
retdlct  and  Judgment  in  favor  of  the  plain- 
tiff for  $2,500.  The  case  has  be«OL  before 
the  supreme  court  on  appeal  from  a  formes' 
Judgment    S2  Tex.  473,  18  S.  W.  Rep.  671. 

Concludons  of  Fact 

(1)  On  November  24,  1S88,  John  A.  Nix, 
the  plaintiff,  and  one  Rapp,  were  engaged 
at  work  for  tlie  def^idant  at  Siena  Blanco, 
on  the  line  of  its  railway,  boring  an  arte- 
sian welL  No  other  men  were  employed  at 
the  work.  A  drill  was  used,  which  was  operat- 
ed by  steam  power.  The  engine  fumiabing 
the  power  was  about  100  feet  away  from  the 
drill,  and  the  belt  running  from  the  engine 
to  the  countershaft  connecting  with  the  drill- 
ing machinery  was  about  70  feet  long,  and 
12  or  14  inches  wide.  It  was  fastmed  to- 
gether at  the  ends  with  iron  flanges  or 
dampik  and  the  lower  part  of  it  ran  about 
(t  Inches  alMve  tbe  ground.  There  was  a 
supply  hose  ruaaing  under  the  belt  from  a 
water  car  on  the  trade  to  the  engine.  (2) 
Ona  Oil!  was  foreman  of  defendant's  water 


service  for  tbe  RJo  Onmde  Division,  and 
Rapp  was  an  assistant  foreman  in  charsre 
of  the  boring  of  tbe  well  at  Sierra  Blanco, 
at  the  time  plaintiff  was  injured.  Plaintiff 
worked  under  Rapp,  and  it  was  bis  duty  to 
get  up  steam,  dress  the  tools,  and  oil  tbe 
machinery,  and  to  assist  generally.  Rapp 
omtnAed  the  movement  of  the  machinery. 
On  the  morning  of  the  acddent  ho  toh) 
plaintiff  to  oil  the  matdilneiy,  while  both 
were  near  the  engine.  Plaintiff  had  to  go 
into  the  pulley  room,  and  from  there  some 
distance  from  tJte  engine.  Rapp  started  the 
machinei7  without  warning  him,  and  on  his 
return  from  oiling  one  aide  to  oil  the  other, 
Just  as  he  got  to  where  the  supply  hose 
was,  the  flange  on  the  belt  caught  np  the 
bose,  which  threw  plalntlfl's  leg  against 
the  pulley,  and  the  oormer  of  the  flange 
struck  his  leg,  and  hurt  it  (8)  There  is  evi- 
dence to  suppcMl:  the  finding  l^  the  Jury 
that  Ra^  was  a  foreman  tn  ciiarge  of  the 
work,  with  power  to  employ  and  dlsdiarge 
the  plaintiff;  that  plaintiff  was  woiUng  ui^- 
der  Us  direction.  Hence  we  find  snch  to  bo 
the  facts.  (4)  Tlie  flanges  or  clamps  used 
to  fasten  the  ^ids  of  the  belt  togetiier  were 
lion  bars,  the  wldtli  of  the  beU  in  length, 
and  about  2  indies  wide,  riveted  together, 
with  the  ends  of  tbe  belt  between  them. 
FlainUfl  testified  that  they  were  flshban, 
which  are  used  to  fasten  the  ends  of  tlio 
iron  rails  together  in  the  railroad  track; 
that  they  weighed  about  VA  pounds  each, 
and  w«re  dangerous  for  tbe  use  to  which 
they  were  applied.  Other  evidence  showed 
that  an  iron  clamp  was  not  suitable  for 
fastening  belts  together,  but  belts  should 
be  laced;  that  an  Iron  clamp  would  be  dan- 
gerous to  those  who  came  around,  unless 
closed  in;  that  it  would  be  likely  to  hurt 
anything  that  touched  it,  and  would  break 
most  anything,  and  would  be  likely  to  catdt 
anything  that  came  near  it,  but  would  not 
hart  anything  1  or  IVi  inches  from  the  belt 
There  waa  also  other  evidence,— that  Itmi 
clamps  were  generally  used  becanae  they 
h^d  the  belt  together  all  the  way  acroaSr 
making  the  pull  equal;  that  lacing  would 
tear  out  the  ends  of  the  belt;  that  usually 
the  edges  ot  the  cIam(pB  were  round  next  to 
the  belt,  to  keep  from  wearing  it  but  some- 
times tiiey  were  square.  (5)  There  was  evi- 
dence to  the  effect  that  the  belt  swagged 
so  that  it  cau^it  up  the  sujpply  hose  running 
from  the  water  car  to  the  engine;  that  the 
flange  would  prevent  the  use  of  an  idler, 
because  it  would  come  in  contact  with  it; 
that  the  idler  la  something  that  presses 
down  upon  the  belt,  and  keeps  it  tight 

Conclusions  of  Law. 

1.  The  charge  of  the  court  to  the  Jury,  that 
"it  is  the  duty  of  the  railway  company  to 
observe  all  tbe  care  which  prudence  and  the 
exigencies  of  the  situation  require,  in  pro- 
viding the  servant  with  machinery  or  other 
instrumentalities  adequately  sate  for  the  use 
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of  the  servant,"  la  objected  to,  aa  Imposlnj; 
too  high  a  degree  of  care  on  the  defendant 
The  language  of  the  charge  was  substan- 
tially used  by  the  court  in  the  opinion  in  the 
case  of  Hongh  t.  Railway  Co.,  100  U.  S. 
213,  but  It  is  probably  obnoxious  to  the 
objcctioa  made  to  it.  If  It  is  taken  alone. 
Looldng,  however,  to  the  entire  charge,  we 
find  in  the  tenth  paragraph  that  the  Jury  are 
instructed  thatt  the  defendant  was  only 
bound  to  use  ordinary  care  in  furnishing 
machln«-y  for  the  use  of  its  employes;  and, 
although  the  word  "instrumentalities"  is 
omitted  in  the  latter  portion  of  the  diarge, 
we  hardly  think  the  Jury  were  misled  as  to 
what  the  charge  referred  to,  and  could 
have  considered  It  only  as  applying  to  the 
alleged  defective  fastening. 

2.  Defendant  requested  a  special  instruc- 
tion to  the  effect  that  the  act  of  Rapp  in 
starting  the  machinery  was  the  act  of  a 
fellow  servant,  for  which  defendant  would 
not  be  liable,  although,  as  to  some  of  his 
duties,  he  may  have  been  a  vice  principal, 
and  the  refusal  of  the  court  to  give  this  in- 
stmction  has  been  assigned  as  error.  On 
the  former  appeal  in  this  case  the  court 
said  that  the  power  of  the  servant  or  agent 
to  employ  and  discharge  servants  engaged 
with  him  in  the  same  work  would  not  alone 
constitute  him  the  master,  but  where  he  has 
sudi  power,  as  foreman  of  the  work  being 
done,  over  the  servants  working  under  him, 
and  subject  to  his  direction,  his  position  is 
that  of  master,  and  the  master  would  be 
liable  for  his  negligence  causing  injury  to 
such  servants.  82  Tex.  475,  18  S.  W.  Rep. 
671.  As  we  construe  this  language,  the  de- 
fendant is  liable  for  the  negligent  act  of 
Rapp  in  starting  the  madiinery,  although 
the  diaracter  of  the  act  may  have  been 
that  of  a  fellow  servant.  The  case  was 
submitted  to  the  Jury  on  a  charge  embra- 
cing the  law  as  thus  announced,  and  as  we 
have  found  that  there  was  testimony  suffi- 
cient to  support  the  finding  of  the  Jury  of 
the  facts  necessary  to  render  the  defend- 
ant liable,  as  pointed  out  by  the  court  on 
the  former  trial.  There  was  no  error  in  re- 
fusing the  requested  instructioD.  What  we 
have  said  disposes,  also,  of  the  sixth  as- 
signment of  error. 

3.  Appellant's  fifth  assignment  of  error 
is:  "The  court  erred  In  charging  the  Jury 
that  the  defendant  would  not  be  protected 
by  using  fastenings  with  square  comers,  if 
they  are  more  dangerous  than  fastenings 
with  round  comers.  This  was  error,  because 
the  law  does  not  require  defendant  to  use 
the  safest  appliances,  and  because  there  was 
no  evidence  that  defendant  knew  that  the 
fastenings  with  the  round  comers  were  the 
safest"  The  charge  hra-e  complained  of  is 
embraced  In  the  tenth  paragraph  of  the 
charge  of  the  court,  whldi  is  framed  In  ex- 
act accordance  with  the  dlrectlca  of  the 
court  on  the  former  appeal;  being  composed 
In  part  of  a  charge  given  and  approved,  and 


In  part  of  a  requested  Instruction,  which  tbe 
court  said  should  have  been  given,  togeUier 
with  further  instractions  suggested  In  the 
opinion.  The  part  here  complained  of  is  em- 
braced in  the  instruction  which  the  court 
held  was  erroneously  refused  on  the  former 
trlail.    It  is  the  settled  law  of  the  case. 

4.  We  think  that  the  charge  that  "it  is 
also  the  duty  of  a  railroad  company  to  make 
reasonable  efforts  to  keep  the  same  [ma- 
cbtneTy]  in  a  reasonably  safe  condition,  by 
proper  and  suitable  repaln,"  was  authorized 
by  the  evidence  about  the  swagging  of  the 
belt 

The  case  was  tried  bdow  in  accordance 
with  the  views  expressed  in  the  opinion  on 
the  former  trial,  and  tiie  Judgment  wIU  be 
affirmed. 


FINK  et  si.  V.  GULP,  0.  &  S.  9.  R.  00. 

(Court   of  Civil    Appeals   of   Texas.    Oct   B, 

1893.) 

Verdict— SnppiciENOT—lHSTBDorioits. 

1.  A  verdict  in  an  action  for  damages,  as- 
signing the  same  at  "350.00,"  is  ■nfficiratly 
definite  on  which  to  render  a  jadgm^tt  for 
$350. 

2.  Where,  in  an  action  for  damages,  the 
court  fails  to  instruct  as  to  Interest  thereon, 
and  no  sach  instruction  is  aslced,  the  omission 
cannot  be  urged  as  error. 

Appeal  from  district  court,  Harris  county; 
James  Masterson,  Judge. 

Action  by  Emily  Fink  for  herself  and  as 
next  fri«id  of  her  minor  children  against 
the  Gulf,  Colorado  &  Santa  Fe  Railroad 
Company.  Judgment  for  plaintiffs,  and  they 
appeal.    Affirmed. 

G.  Cook  and  O.  L.  Allen,  for  appellants. 

WILLIAMS,  J.  This  suit  was  brought  by 
appellant  for  herself  and  as  next  friend  of 
her  minor  children  to  recover  of  appeUee 
damages  caused  by  the  construction  of  its 
track  and  switches  along  a  street  In  the 
city  of  Houston,  contiguous  to  the  two  im- 
proved lots  belonging  to  appellant  and  the 
children  for  whose  use  she  sues.  The  de- 
fendant pleaded  general  denial  and  the  stat- 
ute of  limitations.  It  appeared  from  the 
evidence  that  the  main  track  was  constmct- 
ed  more  than  two  years  before  the  Institu- 
tion of  this  suit;  also  that  there  had  been 
a  8wlt(di  track  built  and  a  switch  stand 
erected  about  800  yards  from  plaintiffs' 
property  more  than  two  years  before  the 
suit  was  thought;  and  that  within  two 
years  before  suit  this  switch  had  been  ex- 
tended, and  another  built,  so  that  both 
passed  in  front  of  the  lots.  Whether  or 
not  additional  Injury  to  the  property,  and, 
if  so,  the  extent  of  the  same,  resulted  from 
these  changes,  was  the  main  point  of  contro- 
versy. The  facta  affecting  the  question 
raised  by  appellants  will  be  stated  in  con- 
nection with  the  assignm«it8. 

The  first  assignment  asserts  that  the  vor- 
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diet  waa  too  Tmcertain  to  authorize  the  ren- 
dition of  a  Judgment  The  verdict  was  as 
follows:  "We,  the  Jury,  find  for  plaintiffs, 
and  assess  the  damages  at  350.00;  one-half 
in  favor  of  the  minors,  Cornelia  and  Charles, 
and  one-half  for  Bmlly  Fink."  On  this 
t  judgment  was  rendered  for  $350,  divid- 
ing that  amount  between  the  parties  in  ac- 
cordance with  the  verdict  The  point  made 
la  that  the  verdict  does  not  specify  what 
It  la  that  is  found,— whether  dollars  or  some- 
thing else.  The  suit  was  for  money;  the 
charge  authorized  the  recovery  of  nothing 
else;  and  the  Jury  say  they  "assess  the 
damages,"  and  use  figures  with  the  decimal 
sign,  as  is  ordinarily  done  In  stating  a  sum 
of  money.  The  word  "dollars"  and  the 
character  by  which  dollars  are  Indicated 
are  omitted,  but  we  think  there  can  be  no 
doubt  that  the  Jury  found  as  the  damages 
the  sum  adjudged.  In  Hopkins  v.  Orr,  124 
U.  S.  510,  8  Sup.  Ct  Kep.  590,  the  verdict 
of  the  Jury  was  that  they  "find  for  the 
plaintiff  in  the  sum  of  thirteen  hundred  and 
ninety-nine  and  48-100."  The  court  says: 
"The  omission  of  the  word  'dollars'  In  the 
verdict  was  not  such  a  defect  as  to  pre- 
vent the  rendering  of  Judgment  according  to 
the  manifest  Intent  of  the  Jury,  although  it 
might  have  been  more  regular  to  amend 
the  verdict  before  Judgment." 

The  second  assignmemt  is  that  the  verdict 
Is  fw  a  less  sum  than  was  warranted  by 
any  evidence.  If  plaintiffs  were  entitled  ta  re- 
cover anything.  The  lowest  estimate  of 
the  damage  done  to  the  iHremlses  was  that 
of  the  witness  Settegast  who  estimated  the 
injury  at  one-third  of  the  value  of  the  iwop- 
eriy  at  the  least.  The  lowest  valuation  put  \tp- 
on  the  property  was  in  the  statement  of 
plaintiffs  that  the  lots  were  worth  $500,  and 
that  of  WlUlams  that  the  houses  were  worth 
$1,050,  making  the  total  $1,550.  If  the  evi- 
dence of  Settegast  was  that  tbs  whole  dam- 
age was  caused  by  the  switches  built  and 
ext^ided  within  two  years  before  the  suit 
was  brought  appellants'  contention  would 
seem  to  be  well  grounded.  But  Settegast 
menttons  the  main  track,  the  old  switch,  and 
the  putting  in  of  new  ones,  and  says:  "I 
should  say  that  the  depredation  by  reason 
of  the  tracks  being  there  and  the  opwatlon 
of  the  road  in  switching  depreciates  the 
value  of  the  property  fifty  per  cent,  or  cer- 
tahily,  at  the  least  figure,  thirty-three  and  a 
third  per  cent,  by  all  the  tracks  being 
thoB."  In  another  place  he  says:  "Down 
along  Walker  street  an  additional  track  for 
switching  purposes  was  put  down  about  the 
nineteenth  of  November,  1888,  which  made 
the  damages  about  one-half  or  one-third." 
We  understand  the  witness  to  mean  that 
the  damages  caused  by  all  of  the  tracks 
amoonted  to  the  percentag;e  of  the  value 
wbldi  be  stated.     The  cause  of  action  for 


injuries  resulting  from  the  main  track  and 
the  original  switch  was  barred  by  limitation, 
and  the  court  in  effect  so  instructed  the 
Jury.  If,  therefore,  they  took  Settegast's 
estimate  of  the  ext^it  of  the  depreciation, 
and  the  plaintiffs'  and  Williams'  valuation 
of  the  property,  as  they  were  Justified  in  do- 
ing, their  verdict  Is  warranted  by  the  evi- 
dence. There  was  a  conflict  of  evidence  as 
to  whether  or  not  the  new  switches  added 
anything  to  the  injury  Inflicted  on  the  prop- 
erQr,  but  the  Jury  allowed  considerably  the 
larger  portion  of  the  injury,  upon  the  above 
estimate,  as  the  result  of  the  new  switches. 
The  plaintiffs  may  have  been  entitled  to 
a  VMdlct  for  interest  upon  the  damages 
found  by  the  Jury,  but  the  court  omitted  to 
so  instruct  them,  and  no  special  charge  was 
asked  for.  This  was  simply  an  omission  on 
the  part  of  the  court  and  the  appellants, 
having  failed  to  ask  a  special  charge  to  sup- 
lHy  it,  cannot,  we  think,  now  take  advantage' 
ot  it    Affirmed. 


CASWELL  et.al.  v.  GBBEB  et  aL^ 

(Court   of  (Mvil   Appeals   of   Texas.    Oct   8, 

18»3.) 

Appsal — Insufpioibnt  Reoobd— ArrisMASoi. 
Where  the  assignments  of  errors  are 
all  as  to  the  admission  or  exclusion  of  evi- 
dence, and  the  statement  of  facts  is  not  signed 
or  approved  by  the  trial  judge,  the  judgment 
will  be  afiBrmed. 

Appeal  from  district  court  Jefferson  coun- 
ty; W.  H.  Ford,  Judge. 

Action  by  W.  H.  Caswell  and  others 
against  Hal  W.  Oreer  and  others.  Judgment 
for  defendants.    Flalntlffs  appeal.   Affirmed. 

O'Brien  &  O'Brien,  for  app^lants.  Oreer 
&  Greer  and  D.  P.  Wheat  for  appellees. 

WILLIAMS,  J.  This  suit  was  brought  by 
appellants  against  appellees  to  set  aside  a 
deed  for  land  made  by  W.  H.  Caswell  dur- 
ing his  minority  to  appellee  Oreer.  The  case 
was  tried  by  a  Jury,  and  verdict  and  Judg- 
ment rendered  against  appellants.  The  as- 
signments of  error  presented  in  this  appeal 
all  attack  rulings  of  the  court  In  admitting 
and  excluding  evidence,  and  in  giving  and 
refusing  instructions.  What  purports  to  be 
a  statement  of  facts  In  the  record  is  not 
signed  or  approved  by  the  district  Judge. 
Following  the  long-established  and  uniform 
practice  establidied  by  the  supreme  court, 
we  feel  bound  to  Ignore  the  statement. 
Johnson  v.  Blount  *8  Tex.  40;  Fariey  v. 
Deslonde,  58  Tex.  588;  Wltten  v.  Polndex- 
ter,  25  Tex.  Supp.  378,  and  numerous  de- 
cisions cited  in  those  cases.  The  assigned 
errors  all  belong  to  that  class  which  cannot 
be  reviewed  without  a  statement  of  facts, 
and  we  have  no  course  open  but  to  afflnn 
the  Judgment 

>  For  opinion  on  rehearing,  sec  -'3  S.  W.  Rep.  10. i-.". 
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TEXAS  &  N.  O.  RT.  CO.  r.  CUNNING- 
HAM. 
(Ooort   of   Ciril   Appeals   of   Texas.    Oct.   6^ 
1893.) 
Stock  Killed  ok  Tr^ck— Istbsbst. 

1.  The  omission  to  give  statntoiy  signals 
at  a  railroad  crossing  renders  a  railroad  com- 
pany Uabie  where  injury  to  stodc  results. 

2.  The  allowance  of  intereat  on  the  value 
of  a  mule  killed  on  a  railroad  track  is  error. 

Appeal  from  district  court,  Jefferson  coun- 
ty; W.  H.  Ford,  Judge. 

Action  by  P.  H.  Cunningham  against  tlie 
Texas  &  New  Orleans  Railway  Company. 
Judgment  for  pUintiil.  Defoidant  appeals. 
Rerersed  and  remanded. 

O'Brien  &  O'Brien,  for  appelant  Tom  J. 
Russell,  for  appeQee. 

WILLIAMS,  J.  Appellee  broogbt  this  salt 
to  iMxv&e  tlie  valoe  of  a  mule  killed  by  one 
of  appellant's  oigines  at  a  road  crossing  in 
J^arson  county.  It  Is  aasumed  by  both  par- 
ties in  the  presentation  of  the  case  in  this 
court  that  th«  crossing  was  such  as  appelant 
had  tlie  rl^t  to  leave  open  and  unfenced, 
and  we  shall  assume  such  to  be  the  case, 
though  the  statement  of  facts  leaves  it  aome- 
wbat  open  to  question.  There  is  a  conflict  of 
evidence  as  to  whether  the  whistle  was  blown 
by  the  engineer  in  apiproaditng'  the  crossing. 
The  engineer  does  not  dalm  that  he  rang  tbe 
bell.  The  omission  to  give  the  signals  re- 
quired by  statute  is  negligence  wliicfa  mafces 
the  company  liable  wbere  injury  to  stock  re- 
SHlts.  Turner  v.  Railroad  Co.,  T8  Mo.  578; 
Railroad  Co.  t.  Reld,  24  HI.  144  The  eri- 
d«ice  supports  the  verdict  The  allowance 
9t  interest  on  the  vshie  of  the  mule  was  er- 
ror. Railroad  Co.  v.  Muldrow,  64  Tex.  233. 
The  judgment  will  l>e  reversed,  and  here 
rendered  fbr  9100,  fotmd  by  lite  jnry  as  to 
the  value  of  the  mnle,  as  appellee  asks  t&at 
be  done  if  the  allowance  of  interest  is  held 
to  be  error.  The  costs  of  the  appeal  are  ad- 
judged against  appellee. 


GALVESTON,  B.  &  S.  A.  BY.  GO.  et  al.  T. 

HOUSE. 

(Court   of  dvil   Appeals   of   Texas.    Oct.    6, 

1893.) 

AmsDMBHT  or  Plsading — FlXOL  Evn>E!70S— 
Waivbr  bt  AoBira. 

1.  A  shipper  of  cattle,  whidi  he  consigns 
to  himself,  has  a  right  to  sue  the  railroad  com- 
pany for  overcharge  on  the  fr^ht,  though 
others  are  interested  in  the  shipment,  and  an 
amendment  making  tbe  other  parties  plaintiffs 
is  proper,  it  neither  changing  the  canse  of  ac- 
tion nor  tbe  character  in  which  plaintiff  sues. 

2.  Where  plaintiff  claims  that  he  entered 
into  a  verbal  agreement  with  a  railroad  com- 
pany for  the  shipment  of  cattle  at  a  fixed  rate, 
parol  evidence  is  admissible  to  show  what  that 
agreement  was,  though  plaintiff  signed  a  bill 
of  lading  showing  a  different  rate,  both  parties 
testifying  that  plaintiff  received  the  bill  of 
lading  just  as  the  train  with  the  cattle,  which 


he  was  to  accompany,  was  leaving,  and  that 
he  signed  it  on  tbe  assurance  of  defendant 
that  it  was  all  right. 

3.  Where  an  agent  of  a  railroad  company 
is  generally  intrusted  with  the  settlement  of 
claims  for  overcharges  of  freight,  a  waiver  by 
him  of  a  clause  in  a  bill  of  lading  that  suit 
for  overcharges  most  be  brought  wittiin  40 
days  is  binding  on  the  company,  though  such 
waiver  was  contrary  to  his  instructions. 

Appeal  from  Colorado  oonnty  court;  W.  S. 
Delany,  Judg& 

Action  by  S.  C  House  against  the  Oal- 
veston,  Harrlsburg  &  San  Antonio  Railway 
Company  and  others.  Judgment  foe  plaln- 
tlfl.    Defendants  appsaL    Affirmed. 

Brown,  Lane  &  Jackson,  for  appdlants. 
Foard,  Thompson  &  Townsend,  for  appellee. 

WILLIAMS,  J.  On  the  2eth  day  of  De- 
cember, 1890,  S.  O.  House,  app^ee,  filed  Us 
demand  with  J.  W.  Holt,  Jiistlce  of  the  peace 
of  ^«cinct  No.  4,  Colorado  cotmty,  claiming 
Htut  the  appellantthe  Galveston,  Harrlsburg  & 
San  Antonio  Railway  Company,  was  indebted 
to  him  In  the  sum  of  $191.58  for  overcharges 
on  seven  car  loads  of  cattle  shipped  by  him 
fnnn  Weimar  to  CSiicago  in  Febmary,  1890. 
Ai^ellant  answered  (1)  by  general  denial; 
and  (2)  by  special  plea  that  the  sMpment 
was  made  vaid&r  a  written  contract,  whidh 
provided,  among  oth^  things,  that  no  suit 
growing  out  of  the  transaction  should  be  in- 
stituted or  maintained  after  the  expiration 
of  40  days  from  its  accrual,  and  that,  when 
iBstitated,  this  action  was  conclusively 
bcu'red  under  said  provision.  To  this  answer 
tha  appellee  replied  that,  both  before  and 
after  the  expiration  of  said  40  days,  the 
GfllTeston,  Harrlsburg  &  San  Antonio  Railway 
Company  persuaded  and  induced  appellee  not 
to  sue,  promlslag  to  settle  Hie  claim  as  soon 
as  tt  could  be  tnvestigated,  and  that  appellant 
by  this  conduct  had  waived  said  40  days* 
limitation,  and  was  estopped  to  plead  same; 
Quit  the  contract  of  shipment  was  signed  by 
appellee  through  mistake,  etc.  Tbe  cause 
was  tried  in  the  justice's  court,  and  judg- 
ment was  rendered  for  appellee  for  $161.53. 
From  this  judgment  the  railway  company 
appealed  to  the  county  court.  In  the  cownty 
ccurt,  on  July  10,  1892,  app^ee  filed  addi- 
Honal  pleadings,  by  which  it  was  alleged  that 
the  cattle  which  were  shipped  l>elonged  to 
S.  O.  House,  (appellee,)  T.  M.  Insall,  and  T. 
L.  Townsend,  and  recovery  was  sought  for 
tbdr  joint  use  and  benefit  The  railway 
company  thereupon  filed  its  motion  to  strike 
out  said  additional  pleadings,  and  to  dis- 
miss the  suit,  which  motions  were  by  the 
ooart  overruled.  On  July  19,  1892,  there 
was  trial  in  the  county  court  before  a  jury, 
and  the  verdict  was  returned  July  20th,  in 
favor  of  appellee,  S.  C.  House,  for  $191.58, 
with  6  per  cent  intwest  from  January  1, 
1891;  and  judgment  was  entered  for  $209.75, 
against  appellants,  from  which  this  api>eal 
is  brought 

The  first  and  tenth  assignments  of  error 
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comidain  of  the  refosol  of  the  county  court 
to  strike  out  the  amended  pica  filed  In  that 
court,  and  to  adjudge  the  costs  accrued  up 
to  that  time  against  appellee.  We  think  tbe 
roling  of  the  court  was  correct.  Appellee 
bad  the  right  to  sue,  being  the  party,  both 
as  consignor  and  consignee,  with  whom  ap- 
pellant contracted  for  the  shipment  of  the 
cattle,  notwithstanding  other  parties  may 
have  owned  part  of  the  property.  The  con- 
tract established  a  privily  between  ai)pellee 
and  appellant,  which  gave  the  former  the 
legal  right  to  sue  for  its  breach,  and  to  re- 
cover, not  only  for  damage  sustained  by 
himself,  but  tliat  sustained  by  the  other 
benefldaries.  The  amendment  filed  changed 
neither  the  cause  of  action  nor  the  character 
hi  which  plaintiff  sued.  The  same  recovery 
sonj^t  by  it  could  have  been  had  without  it 
The  second,  third, .  and  ninth  assignments 
dalm  that  there  was  error  in  the  admission 
of  evidence,  and  In  the  charge  of  the  court 
allowing  the  written  contract  to  be  varied 
by  parol,  and  In  the  verdict  of  the  jury  in 
finding  for  plaintiff  an  amount  larger  than 
be  would  have  been  entitled  to  under  the 
written  Instrument  The  facts  affecting  this 
point  are  as  follows:  The  plaintiff  intro- 
duced evidence  to  Aow  that  wh«i  he  and 
his  associates  were  preparing  to  ship  the 
ciittle,  Mr.  Insall,  one  of  them,  caused  a 
third  party  to  make  a  rate  for  the  ship- 
meat  to  Chicago  with  appellant's  station 
agent  at  Weimar  at  9106.87  per  car  load. 
The  agent  denied  that  he  agreed  to  such  rate 
for  the  cars  famished,  which  were  Street's 
stable  cars,  stating  tliat  be  quoted  that  rate 
for  standard  cars,  ti^ch  were  of  less  capacity 
than  the  others,  and  that,  upon  being  In- 
formed that  Street's  cars  were  wanted,  he 
ordered  and  famished  them,  without  stlpu- 
Liting  any  rate  per  car;  that  th^  established 
charge  for  these  cars  was  higher  than  for 
standard  cars,  l)ecanse  of  their  greater  ca- 
pacity. There  was  a  decided  conflict  upon 
this  point  plaintiff's  witness  stating  vary 
positively  that  the  agreement  was  for  the 
rate  stated  for  the  Street  cars.  While  the 
cattle  wwe  being  loaded  ux>on  the  cars,  ap- 
pellant's agent  filled  out  the  contract  for  their 
sliipment  to  be  signed  by  himself  and  plain- 
tiff. In  which  plaintiff  wjs  named  as  both 
consignor  and  c<HisIgnee,  and  in  which  the 
rate  of  freight  was  stipulated  at  5314  cents 
per  hundred  pounds.  About  the  drcum- 
stnnces  under  which  this  was  signed  there 
is  no  conflict  in  evidence.  They  are  thus 
stated  by  appellee:  "I  accompanied,  vrtth 
others,  the  cars  to  Chicago.  I  was  in  charge 
of  the  cattle.  The  ev»ilng  we  loaded  the 
cattle  on  the  cars,  the  engine  and  crew  to 
carry  the  train  reached  Weimar.  It  was 
after  dark  when  we  flillBhed  loading,  and  the 
mglneer  and  employes  of  defendant  were 
hurrying  to  get  ready  to  start.  The  depot 
was  about  two  hundred  yards  from  the 
stock  pen.  I  had  to  go  up  to  the  depot  to 
sign  the  contract,  in  which  was  the  pass  for 


myself  and  employee  to  accompany  the 
cattle.  I  hurried  up  to  the  depot,  and,  when 
I  got  there,  the  agent  handed  me  the  coo.- 
tract,  and  told  me  he  had  fixed  it  out  all 
right  and  it  was  only  necessary  to  sign  my 
name,  which,  being  in  a  hmrry  that  the  train 
might  go,  I  signed  without  reading,  as  did 
the  others  at  the  same  time,  relying  upon 
the  agent's  represaitatlons  to  me  that  It  wsji 
all  right  Most  of  the  contract  was  in  fine 
print,  and  it  would  have  taken  me  quite  a 
whUe  to  read  it  I  put  tite  duplicate  handed 
me  by  the  agent  In  my  pocket  and  rushed 
down  to  the  train,  which  left  immediately, 
and  did  not  discover  the  overcharge  imtil  I 
got  to  cailcago."  .  The  station  agoit,  as  far 
as  he  testifies  upon  the  subject,  corroborates 
these  statements  of  plaintiff,  the  only  conflict 
as  to  what  the  contract  was  being  as  to  the 
rate  of  freight  to  be  charged.  The  charge 
complained  of  is  as  follows:  "If  you  believe 
from  the  evidence  that  defendant's  freight 
agent  in  Weimar,  up(»  a  demand  of  plaintiff, 
or  those  acting  for  htm,  for  Street's  stable 
cars  to  ship  cattle  from  Weimar  to  Chicago, 
agreed  to  fnrnlah  him  cars  at  the  rate  of 
$106.87  per  car  for  said  purposes,  and  that  a 
verbal  contract  was  entered  into  by  and  be- 
tween the  parties  ait  the  time  and  to  that 
effect;  and  that  siUisequently  said  ag^ent 
furnished  Street's  staUe  cars  to  plaintiff, 
which  he  accepted,  and  In  which  he  then 
shipped  his  cattle,  and  you  further  believe 
from  the  evidmce  nothing  waa  said  by  the 
agent  at  the  time  or  before  said  shipment 
was  mode  to  change  or  vary  the  above  con- 
tract then  plaintiff  will  be  mtitted  to  recov- 
er the  difference  betweea.8aid  contract  price, 
$106.87,  and  the  amount  demanded  and  col- 
lected of  him  for  said  cars.  You  are  also 
charged  that  if  you  fiuad  from  the  evidence 
that  one  thousand  pounds  excess  waa  col- 
lected for  on  each  of  the  sevrai  cars  In  ques- 
tion, then  you  are  Instructed,  tliat  the  plaintiff 
would  be  enrtitled  to  recover  the  amount 
paid  for  said  excess."  Under  his  plea  that 
the  written  contract  was  signed  by  mistake, 
etc.,  we  think  the  plaintiff  was  entitled  to 
introduce  evidence  as  to  what  the  real  con- 
tract was,  and  how  the  writing  came  to 
misrepresent  it  and  that  the  objection  to 
evidence  of  the  verbal  agreement  preceding 
the  writing  was  not  well  taken.  Of  course, 
the  writing  merged  Into  Itself  and  super- 
seded all  previous  verbal  understandings  on 
the  subject  unless  pUilntiff  succeeded  in 
showing  that  he  was  entitled  to  have  it  cor^ 
reeled  on  the  ground  of  mistake  or  fraud. 
But  we  think  it  plain  that,  upon  the  uncon- 
tradicted statement  above  quoted,  there  was 
either  a  mistake  or  a  fraud  in  the  drawing 
up  of  the  contract  if  the  agreement  was  as 
app^ee  contends.  .Complaint  is  made  that 
the  charge  allows  a  recovery  upon  a  pre- 
cedent verbal  agreement  without  requiring 
the  Jury  to  first  find  facts  entitling  plain- 
tiff to  get  behind  the  writing.  This  objection 
would  obviously  be  well  taken  If  the  facts 
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were  not  such  as  to  authorize  the  court  to 
assume  thatt  there  existed  a  traud  or  mis- 
take in  the  execution  of  the  instrument.  We 
bare  just  seoi  that  all  of  those  facts  were 
TlrtuaUy  conceded,  except  as  to  what  the 
rate  agreed  upon  was,  and  that  the  charge 
submitted  to  the  Jury.  Another  contention 
is  that  inasmuch  as  plaintiff  did  not  own  all 
of  the  cattle,  and  the  verbal  contract  was 
not  made  with  him,  he  can  only  recover  upon 
the  writing;  and,  if  that  be  disregarded,  he 
cannot  maintain  his  suit.  The  answer  is 
that  the  writing  stands  as  the  contract  of  the 
parties  in  all  particulars  except  that  in  which 
it  may  be  avoided.  The  writing  Is  not 
claimed  to  be  other  than  that  which  was 
finally  made  between  the  parties  except  in 
the  freight  rate  of  charges  stated  in  it  It 
may  be  corrected  in  that,  and  stand  in  all 
other  respects. 

Tlie  charge  of  the  court  as  to  the  measure 
of  damages  was  unquestionaUy  erroneous. 
If  the  contract  was  as  plaintiff  claimed  it 
to  be,  he  was  entitled  to  recover  the  differ- 
ence between  what  he  paid  and  the  amount 
agreed  on,  at  $106.87  per  car  load.  If  the 
contract  was  as  defendant  asserted  it,  plain- 
tiff was  entitled  to  recover  only  for  the  over- 
charge In  weights  and  the  charges  for  feed- 
ing and  watering  stoclc.  But  he  could  not 
in  either  event  recover  for  both  of  these, 
as  the  court  In  effect  charged.  The  verdict, 
however,  shows  plainly  that  the  Jury  did  not 
adopt  defendant's  version  of  the  contract, 
on  the  one  hand,  and  did  not,  on  the  other, 
find  for  plaintiff  upon  the  instruction  wlildi 
authorized  a  double  recovery.  They  found 
for  plaintiff  the  amount  he  sued  for,  which 
was  the  amount  of  the  difference  between 
the  charges  at  $106.87  i>er  car  and  what  he 
paid,  except  there  was  a  mistake  of  com- 
putation of  $2.S8  In  making  out  the  account, 
which  the  Jury  followed. 

The  court  submitted  to  the  Jury  the  ques- 
tion as  to  what  the  contract  was.  It  is  evi- 
dent that  they  found  It  as  plaintiff  contended 
for  it,  and  the  rest  is  simply  matter  of  com- 
putation. The  exact  amount  to  which  the 
plaintiff  is  entiUed  is  $189,  with  interest 
from  January  1,  1B91.  Appellee  having  re- 
mitted the  sum  of  $2.58,  the  Judgment  will 
be  affirmed,  with  costs,  inasmuch  as  this  ex- 
cess was  not  called  to  the  attention  to  the 
court  below.  The  evidence  of  the  waiver  of 
the  clause  of  the  contract  requiring  the  suit 
to  be  brought  within  40  days  we  hold  to  be 
sufficient  As  to  the  authority  of  the  agent 
to  waive  that  provision,  we  hold  that  the 
evidence  was  sufficient  to  authorize  the  Jury 
to  infer  that  it  was  within  the  scope  of  his 
apparent  authority  to  do  so.  The  fact  that 
he  was  generally  Intrusted  with  the  settle- 
ment of  such  claims  Justified  the  public  in 
acting  upon  such  promises  as  he  made  to 
plaintiff.  That  his  act  was  contrary  to  his 
Instructions,  or  was  without  real  authority, 
la  not  an  answer  to  this  view.  Hull  v.  Itall- 
way  Co.,   66  Tex.   621,  2   S.  W.   Rep.   831; 


Hutch.  Carr.  {  269;  I^awson,  Carr.  S  220.  In 
the  case  of  Railway  Co.  v.  Trawick,  80  Tex. 
273,  15  S.  W.  Rep.  568,  and  18  S.  W.  Bep. 
948,  there  was  no  such  evidence,  as  there  is 
in  this  case,  that  the  local  agent  generally 
settles  such  claims.    Affirmed. 


CAMERON  et  aL  v.   FIRST  NAT.  BA:Nj^ 

OF  DECATUR. 
(Court  of  Civil  Appeals  of  Texas.    Oct  4, 1S93.> 
FitRTNEBSBiP— Bask  as  Meubek— HoysT  LoAXsn. 

1.  A  national  bank,  having  joined  with  oth- 
er persons  in  a  partnersliip  to  operate  a  mill 
owned  .amoug  them,  cannot  be  prevented  from 
recovering  moneys  loaned  to  the  firm,  on  the 
ground  that  it  has  no  power  to  become  a  part- 
ner in  a  mill. 

2.  In  an  action  by  a  bank  for  money  loaned 
to  a  partuership  of  which  the  bank  is  a  member 
and  its  vice  president  the  manaisvr,  the  latter'* 
miamanai^ement  of  the  firm  business  is  not 
cliargeable  to  the  bank. 

3.  Where  a  partnership  exists  between  a 
joint-stock  company  and  a  bonk,  it  is  a  defense 
to  an  action  on  overdrafts  made  by  the  manager 
of  the  company  that  tliere  was  a  rule  of  the 
company  that  no  money  shoold  be  borrowed 
except  by  its  board  of  directors. 

4.  An  auditor's  report,  being  good  against 
the  exceptions  urged,  is  conclusive  of  the  mat 
ters  within  its  scope,  and  makes  Immaterial  any 
errors  in  admitting  or  rejecting  evidenoe  bearing 
on  those  matters. 

Appeal  from  district  court.  Wise  county; 
J.  W.  Patterson,  Judge. 

Action  by  the  First  National  Bank  of  De- 
catur against  Wm.  Cameron  ft  Go.  and  oth- 
ers, partners  in  a  firm  known  as  the  Decatur 
Roller  Mill  Company,  for  money  loaned  said 
firm.  Judgment  for  plalntUEs.  Wm.  Cam- 
eron &  Co.  appeal.    Reversed. 

J.  H.  Oobb,  for  appellants.  Gaiswell,  Ful- 
ler &  Terrell,  for  appellee. 

Conclusions— Facts. 

STEPHENS,  J.  The  parties  to  thia  ap- 
peal, being  co-owners  of  a  certain  mill  at 
Decatur,  Tex.,  on  the  25th  day  of  May, 
1888,  formed  a  Joint-stock  company  to  op- 
erate title  mill  for  one  year  from  that  date, 
under  the  firm  name  of  the  Decatur  Roller 
Mill  Company.  The  partnership  agreement 
Icdg^  the  management  of  the  business  in 
a  board  of  directors,  consisting  of  the  fol- 
lowing four  members:  Henry  Gieathouse, 
who  was  also  vice  president  and  general 
manager  of  appellee  bank,  D.  Waggoner, 
president  of  said  bank,  George  W.  Trench- 
ard,  and  C.  More.  The  power  to  borrow 
money  and  create  debts  against  the  concern, 
with  the  restriction  that  the  rate  of  in- 
terest should  not  exceed  12  per  cent  per  an- 
num, was  lodged  exclusively  in  this  board  of 
directors.  Greathouse  was  made  treasurer 
and  Waggoner  president  of  the  mill  com- 
pany. The  plant  was  valued  at  $10,000, 
but  there  were  no  other  assets,  and  in  order 
to  operate  it  the  board  of  directors  met  and 
determined  to  borrow  $2,000  of  appdlee 
bank,  which  was  accordingly  done,  and  the 
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amount  evidenced  by  the  promissory  notes 
of  the  mill  company.  Upon  these  notes,  or 
renewals  thereof  and  an  open  account  for 
moneys  afterwards  advanced  by  said  bonk 
in  the  nature  of  loans  to  cover  overdrafts 
drawn  by  certain  officers  of  the  mill  com- 
pany, this  suit  was  instituted  by  appellee 
banlk  against  the  several  stockholders,  to 
recover  from  them  their  pro  rata  parts  of 
the  alleged  debt,  the  mill  venture  having 
proven  a  failure.  The  bank  recovered  the 
amount  both  of  the  original  loan  and  of  the 
overdrafts,  from  which  Judgment  Cameron 
&  Co.  alone  appeal. 

About  the  1st  of  December,  1888,  Trench- 
ard  moved  to  a  distant  port  of  the  state, 
and  hajd  no  further  connection  with  the 
board,  and  soon  thereafter  More  dropped 
oat,  and  ceased  to  act  as  a  director,  having 
being  deprived  of  the  position  of  service 
assigned  him  in  the  beginning  at  the  mill, 
to  wit,  grain-buyer,  wliich  left  the  manage- 
ment entirely  in  the  hands  of  Greatbouse, 
then  general  manager  still  of  the  bank,  and 
Waggoner,  president  of  the  bank,  who  ac- 
quiesced in  the  management  of  Oreathouse. 
During  this  time  the  mill  was  supplied  with 
money  by  the  bank  to  buy  grain,  and  pay 
(^jerattng  expenses,  as  shown  by  the  over- 
drafts of  the  officers  of  the  mill  company, 
upon  which  recovery  was  In  part  had,  with- 
out any  affirmative  action  on  the  part  of  the 
board  of  directors  in  relation  thereto.  The 
miU  deposits  were  all  kept  at  the  bank,  and 
Interest  at  the  rate  of  1  p|r  cent  per  month 
was  charged  on  these  overdrafts.  One  Dwy- 
er,  as  part  owner  of  the  mill,  was  made  a 
defendant  In  order  to  have  partition  of  the 
real  estate^  but,  as  he  did  not  sign  the  part- 
nership contract,  no  recovery  was  sought 
against  him,  and  he  was  not  Included  in  the 
appeal 

Law. 

L  Appellanta'  first  defense— that  a  national 
bank  is  without  power  to  become  a  partner 
in  the  milling  business— was  properly  held 
Inapplicable  In  tliis  case.  The  bank  certain- 
ly had  the  power  to  lend  money,  and  this 
suit  was  bronsJit  to  recover  In  the  capacity 
of  creditor,  and  not  as  a  partner  to  recover 
a  share  of  profits,  of  which  there  were  none. 
Other  reasons  might  be  assigned  for  the  in- 
gufflciency  of  the  ultra  vires  defense  In  this 
case.  This  disposes  of  the  first  assignment 
of  error. 

2.  The  exceptions  to  the  auditor's  report 
were  properly  overruled.  The  report  should 
have  contained  a  statement  of  the  several 
items  of  debit  and  credit  allowed,  and  not 
merely  the  total  sums,  but  no  objection  was 
iaken  to  it  on  this  ground.  The  report, 
being  good  against  the  exceptions  urged, 
Was  conclusive  of  the  matters  within  its 
•cope,  and  rendered  immaterial  the  alleged 
errors  In  admitting  and  rejecting  evidence 
bearing  upon  those  matters.  This  conclu- 
sion disposes  of  the  third,  fourth,  and  sev- 


enth assignments  of  error.  Tbe  seventh  is 
also  bad  because  the  bill  of  exceptions  does 
not  show  what  the  testimony  excluded  would 
have  been. 

3.  AH  the  other  assignments,  except  the 
eleventh,  relate  to  an  immaterial  Issue,— 
that  of  the  alleged  gross  negligence  of  the 
bank  In  operating  the  mllL  The  evidence 
failed  to  develop  such  an  issue.  The  fact 
that  Oreathouse  was  the  common  agent  of 
the  bank  and  the  mill  did  not  make  his  acts 
In  operating  the  mill  the  acts  of  the  bank. 
The  bank,  as  such,  had  no  more  to  do  with 
the  operations  of  the  mill  than  any  other 
memlier  of  the  Joint-stock  company;  and, 
if  Greatbouse  was  guilty  of  negligence  of 
which  appellants  con  complain,  It  was  as 
agent  of  their  own  selection,  and  not  as 
agent  of  the  bank.  The  authority  cited  by 
appellants  in  support  of  their  position,  if 
applicable  here,  is  against  their  contention, 
to  wit,  2  Bates,  Partn.  p.  800,  at  bottom, 
where  the  rule  is  thus  stated:  "Where  a 
firm  is  a  member  of  another  firm,  negligence 
of  one  of  its  partners  in  his  capacity  of 
agent  of  the  larger  tirm,  and  mismanage- 
ment, is  not  chargeable  to  the  other  mem- 
bei-s  of  the  former  firm." 

4.  The  eleventh  assignment  raises  the  ques- 
tion, whether  appellants  are  liable  to  the 
bonk  for  their  pro  rata  port  of  the  alleged 
debt  of  the  mill  company  arising  out  of  the 
payments  by  the  bank  of  the  overdrafts 
made  by  the  officers  of  the  mill  company 
after  Trenchard  and  More  ceased  to  act  with 
the  other  two  directors.  That  which  distin- 
gnlshes  a  corporation  from  an  unchartered 
Joiut-^tock  company  is  the  dlfFereuce  in  the 
extent  of  liability  of  the  shareholders  for  the 
debts  of  the  concern;  In  the  latter  the  lia- 
bility being  that  of  a  partner  In  an  ordinary 
partnership.  In  other  respects,  Joint-stock 
companies  are  analogous  to  corporations.  U 
Amer.  &  Eng.  Ena  Law,  p.  1039;  1  Bates, 
Partn.  &  8,  I  72.  Up<m  this  subject,  Mr. 
Bates,  In  the  section  above  dted,  says:  "If 
the  concern  Is  composed  of  numerous  mem- 
bers, and  is  governed  by  managers,  there  Is 
no  Implied  power  in  the  other  members  to 
act.  And  If  the  managers  are  to  act  as  a 
board  the  Individual  assent  of  each  Is,  as  In 
the  case  of  directors  of  a  corporation,  not 
equivalent  to  the  act  of  the  uoard."  TayL 
Priv.  Corp.  M  258,  259.  The  analogy  be- 
tween a  corporation  and  a  joint-stock  com- 
pany In  their  methods  of  operation  being 
BO  close.  It  would  seem  to  be  but  a  reason- 
able construction  of  the  articles  of  asso- 
ciation In  question  to  hold  that  the  several 
parties  thereto  intended  to  confer  upon  the 
directors  named  the  power  to  act  only  as 
the  directors  of  a  corporation  would  be  em- 
powered to  act  under  like  circumstances. 
Such  seems  to  have  been  the  practical  con- 
struction given  the  contract  at  the  time,  as 
manifested  by  the  prompt  meeting  and  a&i 
tion  of  the  directors  as  a  board.  By  tbesq 
articles  they  were   "empowered   to  borrow 
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money  on  the  faltli  and  credit  of  said  bud- 
nees  and  pn^Jerty;"  and,  lest  there  should 
be  any  misapprehension  on  this  subject,  it 
was  further  expressly  provided:  '"Hie  board 
of  directors  alone  shall  have  power  to  con- 
tract debts  against  the  concern."  Of  these 
limitations  the  bank  had  notice.  That  a 
considerable  part  of  the  debt  sued  upon  and 
recovered  was  created  without  any  action 
of  the  board  of  directors  authorizing  or  rati- 
fying it  seems  dear  from  the  record.  Of 
this  the  banii  must  have  had  notice,  because 
It  was  its  own  manager  who  both  paid  and 
drew  the  overdrafts,  or  authorised  the  same 
to  be  done.  He  acted  for  both  concerns  at 
the  same  time,  with  full  knowledge  of  the 
situation.  Tbe  admitted  fact  that  appdlants 
acquiesced  In  the  non-action  of  Trenchaid 
did  not  deprive  them  of  the  right  to  Insist 
that  the  other  three  members  should  act 
Jointly  as  a  board,  or  at  least  concur,  with- 
out acting  as  a  board,  in  crr«tlng  a  debt 
against  the  concern  for  which  they  should 
be  held  personaUy  liable,  It  being  expressly 
stipulated  in  the  contract,  to  which  the  bank 
was  a  party,  that  only  the  board  of  direct- 
ors could  create  such  a  debt  The  share- 
holders but  exercised  prudence  In  thua 
guarding  expressly  against  personal  UablUty 
for  imauthorized  debts;  and  where  no  profit 
has  been  derived  from  the  venture  there  U 
nothing  Inequitable  In  any  toie  or  more  of 
them  insisting  upon  his  rights  under  the 
contract  as  against  another  party  thereto. 
The  written  instrument  was  the  power  of 
attorney  under  which  the  debt  was  created, 
and  empowered  its  creation  only  by  a  mar 
Jority  of  a  quorum  of  the  directors  acting 
together  as  a  board,  or  at  most  by  a  concur- 
rence of  a  majority  of  the  whole  without 
action  as  a  board.  We  are  therefore  of 
opinion  that  the  charge  complained  of  In 
this  assignment  was  misleading,  and  dam- 
aging to  appellants,  and  that  the  Judgment 
must  be  reversed  for  that  reason.  We  are 
also  of  opinion  that  ttiese  conclusions.  If  cop. 
rect,  pracUcaDy  aettle  the  Issues  Involved, 
which  seem  to  have  been  fully  developed  oo 
the  trial  below  without  any  material  con- 
flict In  the  evidence;  but  the  cause  must  Tae 
remanded  for  a  new  trial  in  accordance  with 
this  opinion.  If  Interest  at  a  greater  rate 
than  12  per  cent,  per  amram  was  recovered, 
as  seems  probable,  it  was  not  Justified  under 
the  contract     Reversed  and  remanded. 


PATTY  et  aL  V.  HILLSBORO  ROIJJfflR- 
MIIiL  GO. 

(Court  of  Civil  Aiq>eal8  of  Texas.    Sept  S, 
1893.) 

POWEB  OF  PaBTKBB  to  BiXD  PiKK— SOBSOSrPTlOlf 
TO  CORPOHATH   STOCK. 

1.  A  partner  in  a  mercantile  firm  cannot 
bind  tbe  firm  by  a  subscription  to  tbe  capital 
stock  of  a  corporation  for  the  establishment  of 
a  mill,  \r1thont  the  consent  or  ratification  of  the 
other  member  of  the  firm. 


2.  A  snbscriber  to  the  stock  of  a  corpora- 
tion to  be  formed  can  withdraw  his  subscription 
before  tlie  organization  thereof,  and  before  its 
acceptance,  and  before  the  expenditure  of  any 
money,  and  with  the  consent  of  the  payee. 

Appeal  from  Hill  county  court;  S.  G.  Ab- 
ney,  Judge. 

AcUon  by  tbe  HUlsboro  Roller-Mill  Com- 
pany against  Patty  &  Brockington.  Jadg- 
m^it  for  plaintiff.  Defendants  appeaL  Re- 
versed. 

Upshaw  &  Jordan,  for  appellants.  Tari- 
tou  &  Morrow  and  McKinnon  &  Cariton, 
for  appellee. 

LIGHTPOOT,  0.  J.  In  October.  1889,  ap- 
pellants, with  a  number  of  others,  signed  the 
following  subscription  paper:  "Hlllsljoro, 
Texas,  October  23,  '89.  The  state  of  Texas, 
coimty  of  Hill.  Articles  of  agreement. 
We,  the  undersigned  subscribers,  agree  to 
form  an  incorporated  company  for  the  pur- 
pose of  building  and  operating  a  roller  flour 
mill,  of  100  barrels  of  flour  and  25  bands 
of  meal  per  day  of  24  hours,  in  the  city  o£ 
HUlsboro,  Hill  county,  state  of  Texas;  and 
we  eadi  contract  and  agree  to  subscribe 
and  pay  for,  in  cash,  the  amounts  set  oppo- 
site our  respective  names,  as  follows,  viz.: 
One-third  payable  when  the  building  mate- 
rial is  delivo'ed  on  the  ground;  one-tblrd 
when  the  machinery  Is  placed  In  position; 
and  one-third,  or  the  balance,  when  the  mill 
is  started;  the  respective  payments,  as  here- 
in provided,  to  b«  made  to  J.  H.  Knox  & 
Co.:  provided,  however,  If  stock  to  the 
amount  of  $20,000.00  la  not  subscribed  with- 
in 90  days  from  date,  lUs  contract  shall 
become  null  and  void:  provided,  however, 
that  the  plans,  speciflcationB,  bond,  and  con- 
tracts of  J.  H.  Knox  St  Oo.  ore  accepted 
by  a  board  of  directors  to  be  elected  by  the 
stocldiolders."  Die  sabsoiptlon  of  Patty  ft 
Brockington  was  $500,  and  the  HiUsboro 
RoUer-MUl  Company  having  become  organ- 
ized under  the  statutes  as  a  corporation,  and 
having  constructed  the  mill,  and  put  It  Into 
operation,  brought  suit  In  the  court  brfow 
to  recover  the  amount  of  such  subscription 
and  Interest  Patty  &  Brockington,  In  their 
second  amended  original  answer,  set  up, 
among  other  defenses,  that  they  were  part- 
ners as  merchants  doing  a  general  dry-goods 
and  grocery  business  In  Hillsboro;  that  the 
subscription  was  made  without  the  knowl- 
edge or  consent  of  J.  R.  Patty,  one  of  the 
partners,  and  was  beyond  the  scope  of  the 
partnership  business,  and  that  he  had  never, 
in  any  manner,  ratified  it;  that  on  DecembiT 
18,  1889,  before  there  was  an  organization 
of  the  roller-miU  company,  J.  R.  Patty,  a 
member  of  the  firm  of  Patty  &  Bro<±ing- 
ton,  representing  himself  and  his  partner, 
called  upon  several  of  the  subscribers,  and 
notified  them  that  they  would  not  be  bound 
by  the  subscription,  and  on  that  evening 
attended  a  meeting  of  the  subscribo^  who 
had  assembled  for  the  purpose  of  organizing 
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Uie  company,  and  notified  a  number  of  them 
that  they  would  not  pay  the  subscription, 
and  called  upon  J.'H.  Knox,  the  senior  mem- 
ber of  the  firm  of  J.  H.  E^ox  tc  Oo.,  to 
vhom  sudi  subscription  was  made  payable, 
and  demanded  that  the  subscription  be  eras- 
ed, which  he  promised  should  be  done,  and 
that  they  should  be  released  from  any  lia- 
bility on  account  of  such  subscription, — all 
ol  which  was  done  before  the  organization 
of  the  company,  and  before  any  expense  or 
liability  was  incurred  by  reason  of  such 
mbscrlptlon;  and  that.  If  said  roUer-mill 
company  had  since  incurred  any  liability  by 
reason  thereof,  it  had  been  done  with  full 
notice  that  they  refused  to  be  bound  there- 
by. This  special  answer  was  stricken  out, 
«n  exception  filed  by  platntiff  below,  and 
Judgment  was  rendered  for  plaintiff  in  the 
court  below  against  Patty  &  Brocklngton 
for  the  amount  of  the  subscription  and  inter- 
est The'  (mly  two  assignments  of  error 
which  we  deem  it  material  to  notice  are 
upon  the  ruling  of  the  court  in  striking  out 
the  special  answer,  and  in  rendering  Judg- 
ment against  appellants,  when  they  had  with- 
drawn their  subscription  before  the  company 
had  organized,  and  before  any  debts  had 
been  contracted,  or  liability  incurred. 

1.  Did  a  partner  of  a  mercantile  firm 
hare  the  right  to  bind  the  partnership  up- 
on a  sabscrlptlon  to  the  capital  stock  of  an 
incorporated  corporation  for  the  establish- 
ment of  a  roller  mill,  which  was  beycxid 
the  scope  of  the  partnership  trasiness,  and 
which  was  not  consented  to  or  ratified  by 
the  other?  The  question  is  elementary,  and 
antfaorities  seem  unnecessary.  In  the  case 
of  Fore  v.  Hitson,  70  Tex.  522,  8  S.  W.  Rep. 
292,  the  supreme  court  says:  "It  is  a  well- 
recognized  rule  that  xfhea  one  member  of 
the  firm  nses  the  firm  name  outside  the  busi- 
ness of  the  firm,  and  It  Is  so  shown,  it 
then  derolvee  upon  the  holder  of  such  obliga- 
tion to  show  authority  for  such  use,  which 
may  be  by  direct  or  circumstantial  evidence; 
or  a  subsequent  ratification  will  supply  au- 
th<wlty."  See,  also,  Nolan  Co.  v.  Simpson, 
74  Tex.  218,  11  S.  W.  Eep.  1008;  Cook, 
Stock  A  S.  S  64. 

2.  The  second  question  InvolTes  more  diftt- 
culty.  Has  a  promoter  of  an  intended  corpo- 
ration the  right  to  withdraw  his  subscrip- 
tion before  the  organization,  and  before  any 
expense  or  liability  has  been  Incurred?  In 
this  case  the  agreement  of  the  subscribers 
was  substantially  tliis:  To  form  an  incorpb- 
tated  company  to  build  a  roller  flour  mill,  and 
to  sul>sciibe  and  pay  the  amounts  set  oppo- 
site their  respecUve  names,  at  stated  periods, 
—payments  to  be  made  to  J.  H.  Knox  &  Co., 
-provided  that  $20,000  should  be  subscribed 
within  90  days,  and  that  the  plans,  specifica- 
tions, iMxid,  and  contracts  to  be  made  with 
J.  H.  Knox  &  Co.  should  be  accepted  by  a 
board  of  directors  to  be  selected  by  the  stock- 
iioldera.  In  the  case  of  Williams  v.  Rogan, 
69  Tex.  438,  the  subscription  was  made  by 
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the  inhabitants  of  a  county  to  assist  In  tlie 
erection  of  buildings  for  a  high  school,  on 
a  proposition  made  by  a  church  to  establish 
aadx  a  school  on  a  designated  sum  being  con- 
tributed by  the  inhabitants.  Judge  Staytoa, 
in  an  able  opinion,  held,  hi  effect,  tliat  the  sub- 
scribers had  the  right  to  withdraw  until  the 
subscription  was  accepted  by  the  chnrcli,  but, 
when  accepted.  It  then  became  a  contract  be- 
tween the  parties,  and  was  binding.  He  says: 
"The  party  making  the  promise  is  bound  to 
nothing  until  the  promisee,  within  a  reasona- 
ble time,  engages  to  do,  or  else  does  or  begins 
to  do,  the  thing  which  is  the  condition  of 
the  first  promise.  Until  such  engagement 
or  such  doing,  the  promisor  may  withdraw 
his  promise,  because  there  is  no  mutuality, 
and  therefore  no  consideration  for  it."  1 
Pars.  Cont  S  450.  In  the  cases  of  Doyle  v. 
Glasscock,  24  Tex.  20Q;  Hopkins  v.  Upshur, 
20  Tex.  88;  McCrlmmIn  v.  Cooper,  27  Tex. 
113,— it  was  held  that  It  was  necessary,  be- 
fore a  recovery  could  be  had  upon  a  sub- 
scription, to  show  that  some  act  had  been 
done  by  the  promisee,— either  an  acceptance 
of  the  terms  of  the  subscription,  or  an  ex- 
penditure of  money  ac  labor.  One  party 
cannot  be  bound  to  a  contract  without  bind- 
ing both.  At  the  time  appellants  withdrew 
their  names  from  the  subscription,  they  gave 
notice  to  J.  H.  Knox,  whose  firm  was  to 
build  the  mill;  also,  to  a  number  of  the 
other  subscribers,  at  a  regular  meeting,  In- 
cluding a  party  who  was  afterwards  elected 
secretaiy  of  Oie  corporation.  It  does  riot 
seem  that  the  subscription  had  yet  been 
completed  up  to  $20,000.  Certainly,  no  or- 
ganization had  been  perfected,  and  no  sub- 
scription bo<^xs  of  the  intended  corporation 
had  been  opened,  no  directors  appointad, 
and  no  contract  with  J.  H.  Knox  &  Oo.  for, 
the  consU-uctlon  of  the  building  had  been 
ntade.  See  Hotel  Co.  y.  Bolton,  46  Tex. 
633.  Also,  Same  PlainUfT  v.  Tiernan,  Id. 
036.  Clilef  Justice  Gray,  of  Massachusetts, 
thus  lays  down  the  rule:  "A  promise  to  pay 
money  to  promote  the  objects  for  wlilch  a 
corporation  is  established  falls  within  the 
general  rule.  In  every  case  in  which  this 
court  has  allowed  a  recovery  upon  a  prom- 
ise of  this  description,  the  promisee's  ac- 
ceptance of  the  defendant's  promise  was 
shown,  either  by  express  vote  or  contract, 
assuming  a  liability  or  obligation,  legal  or 
equitable,  or  else  by  some  imequivocal  act, 
aach  as  advancing  or  expending  money  or 
erecting  a  building  in  accordance  with  the 
terms  ot  the  contract,  and  upon  the  faith  of 
the  defendant's  promise."  Church  v.  Kendall, 
121  Mass.  530;  Music  HaU  Co.  v.  Carey,  IIC 
Mass.  473;  1  Story,  Cont.  S.'JC;  1  Pars.  Cont. 
378;  Cook,  Stock  &  S.  {  84.  In  this 
case  the  appellants,  according  to  the  state- 
ments of  their  answer,  not  only  withdrew 
their  subscription  before  the  organization 
and  before  any  acceptance,  and  before  thu 
expenditure  of  any  money,  but  with  the 
consent  of  J.  H.  Knox,   (a   member  of  the 
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firm  of  3.  H.  Kbox  &  Co.,  tte  payees,)  who 
promised  to  erase  their  name  from  the  list 
of  subscribers,  and  their  name  does  not  ap- 
pear to  have  been  enrolled  among  the  stock- 
holders of  the  coriK>ra.tion,  when  formed. 
The  court  below  erred  in  striking  out  the 
second  amended  original  answer  of  defend- 
ants, and  in  rendering  judgment  against 
them  under  the  facts  proved.  The  judg- 
ment is  reversed,  and  the  cause  remanded. 


LEWIS  T.  HIIjLSBORO  ROLMJR-MIIiL  00. 

(Court  of  Oivil  Appeals  of  Texas.    Sept  6, 

1893.) 

JuDQB — DiBQUiaiFioATioN-— Subscription  to  Pri- 
vate Entebpbise  —  Right  to  Withdraw  Sdb- 
bcxiftion. 

1.  Under  Rev.  St  art.  1138,  which  provides 
that  a  judge  is  disqualified  when  a  relative 
"within  the  third  degree"  ia  a  party  to  the  suit, 
a  judge  who  ia  the  brother-in-law  of  a  stock- 
holder and  president  of  a  corporation  is  not  dis- 

Sualifled  to  try  an  action  to  which  such  corpora- 
lon  is  a  party. 

2.  A  pei'son  who  suhscrihea  money  to  as- 
tpist  a  proposed  corporation  to  erect  a  roller  mill 
may,  before  the  whole  amount  necessary  is  sub- 
scribed, or  any  liabilities  or  expenses  have  been 
incurred,  or  an^  organization  has  been  perfect- 
ed, withdraw  tus  subscription,  by  notifying  the 
person  having  charge  of  such  matter. 

Appeal  from  HIU  county  court;  J.  G.  Ab- 
ney,  Judge. 

Action  by  the  Hlllsboro  Roller-Mill  Com- 
pany against  M.  Lewis  on  a  subscription 
made  by  defendant  for  the  purpose  of  erect- 
ing a  roller  mill  in  the  city  of  Hillslioro. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Upshaw  &  Jordan,  for  appelant  Tarl- 
ton  &  Morrow  and  McKinnon  St  Carlton,  for 
appellee. 

RAINBY,  J.  This  suit  was  brought  by 
appellee  against  appellant  to  recover  $500, 
alleged  to  be  due  by  appellant  on  a  subscrip- 
tion for  the  purpose  of  erecting  a  roller  mil] 
in  the  city  of  Hiilsboro.  Appellant  (defend- 
ant below)  admitted  that  he  signed  the  sub- 
scription list  but  said  that  before  the 
amount  ($20,000)  necessary  to  be  raised  had 
been  subscribed,  he  notifled  J.  R.  Thompson, 
who  had  the  subscription  in  charge,  that 
he  would  withdraw  his  subscription,  to 
which  Thompson  consented.  Thompson  re- 
ferred him  to  his  bookkeeper,  where  de- 
fendant went,  and  erased  his  name  from  a 
list  handed  him  by  said  bookkeeper,  which 
he  supposed  was  the  original  subscription 
list,  but  which  was  in  fact  a  copy.  At  that 
time  no  expenses  had  been  Incurred,  nor 
had  there  been  an  organization  of  the  cor- 
poration. The  judge  who  tried  the  case  Is 
a  brother-in-law  of  J.  R.  Thompson,  who  is 
a  stocldiolder  in,  and  president  of,  the  ap- 
pellee company. 

The  first  error  assigned  by  appellant  is, 
in  substance,  that  the  presiding  judge  was 
dlsaualified  to  try  the  case,  because  of  his 


relation  to  JT.  R.  Thompson,  a  stodcbolder. 
A  judge  is  disqualUIed  on  account  of  relation- 
ship only  when  a  relativer  "within  the  tblid 
degree"  is  a  party  to  the  suit  Rev.  St  art 
1138.  When  a  corporation  sues  or  Is  sued, 
a  stockholder  is  in  no  sense  a  pariy  to  the 
suit  We  therefore  conclude  that  this  as- 
signment is  not  well  taken.  Cosl  C!o.  v. 
Carta-,  3  OIvU  Cas.  Ot  App.  306;  In  re 
Dodge  &  Stevenson  ManuTg  C!o.,  77  N.  T. 

im. 

The  next  assignment  that  requires  ccHisid- 
eration  is  that  the  court  erred  in  holding 
that  the  defendant  ooold  not  withdraw  his 
subscription  after  having  signed  the  sub- 
scription list  In  the  case  of  WllUams  v. 
Rogan,  59^  Tex.  438,  where  the  party  signed 
a  subscription  to  erect  a  building  for  a  high 
6cho<4  at  the  instance  of  the  Methodist 
Church,  the  court  hdd  that  "until  the  ac- 
ceptance by  the  church  of  the  subscription, 
or  the  beginning  of  work  on  the'  building, 
the  subscriber  may  withdraw  his  promise  to 
pay  the  amount  subscribed  by  him,  but  he 
cannot  afterwards."  This  doctrine  Is  af- 
firmed In  Railway  Co.  v.  Neely,  64  Tex. 
344.  See,  also.  Church  v.  Kendall,  121  Mass. 
528;  Patty  v.  Roller-Mill  Co.,  23  S.  W.  Rep. 
336,  (decided  this  term.)  This  case  Is  not 
dissimilar  to  those  above  quoted.  Before 
the  amount  necessary  was  subscribed,  before 
any  expenses  or  liabilities  had  been  Incurred, 
and  before  any  organlssation  tiad  been  per- 
fected, the  defendant,  if  his  testimony  be 
true,  notified  J.  R.  Thompson,  who  had 
charge  of  the  subscription  list  that  he  would 
not  longer  be  bound  by  his  subscription. 
Thompson,  having  charge  of  the  matter,  was 
the  agent  ot  all  the  parties,  and  there  was 
no  one  else  necessary  for  appellant  to  notify. 
The  signing  of  the  subscription  list  was  not 
a  binding  contract  until  there  was  an  or- 
ganization perfected,  or  some  liability  in- 
curred by  reason  thereof.  There  is  nothin.:; 
to  show  that  before  defendant  withdi-ow 
his  subscription,  any  one  was  induced  to  take 
stock  In  the  enterprise,  or  in  any  way 
changed  their  position,  by  reason  of  his  buI>- 
Bcription.  We  think  there  was  error  In  the 
court's  finding  on  this  proposition.  The 
court  failed  to  find  whether  or  not  there  was 
a  withdrawal  by  defendant  of  his  subscrip- 
tion, and  as  there  was  some  conflict  of  testi- 
mony on  this  point  this  case  will  be  reversed 
and  remanded  for  a  further  determination 
of  this  question. 


VIOKBRS  V.  OARNOHAN  et  aL 
((3ourt  of  Civil  Appeals  of  Texaa.  Oct  4, 1893.) 
Chattel  Mortqages— Rboistratior. 
1.  Rev.  St.  art  4341,  requires  a  mortgagee 
of  chattels  who  after  registration  permits  the 
removal  of  the  chattels  to  another  county  to 
record  his  mortgage  in  the  latter  coanty  within 
four  months,  or  lose  bis  lien  as  against  credit- 
ors and  bona  fide  purchasers.  Held  not  to  apply 
in  case  of  a  removal  without  the  mortgagee^ 
consent 
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Z  Sayles*  CItU  St.  art.  3190b,  8  1,  proTMwi  i 
that  a  chattel  mortgage  without  change  of  pos- 
session shall  be  void  against  subsequent  par- 
chasers  in  good  faith,  unless  the  instrument  or 
a  true  copy  "be  forthwith  deposited"  in  the  of- 
fice of  the  county  clerk.  Heid,  that  purchasers 
are  dtarged  with  notice  of  a  mortgage  filed  be- 
fore their  purchase,  though  more  than  three 
rnontha  after  it  was  ^ven. 

Appeal  from  Parker  county  court;  L  N. 
Roacb,  Judge. 

Actioii  by  John  P.  Vlckers  against  J.  B. 
Camoban  and  W.  J.  Carnohan  for  possession 
of  a  hay  press  or  for  Its  value.  The  Justice 
of  the  peace  gave  Judgment  for  defendants. 
Plaintiff  appealed  to  the  county  court  Judg- 
ment for  defendants.  Plaintiff  appeals.  Re- 
versed. 

The  other  facts  fully  appear  In  the  follow- 
taig  statement  by  TARI/TON,  O.  J.: 

Appellant,  on  May,  1891,  brought  this  suit 
In  a  Justice's  coiurt  in  Parker  county  to  re- 
cover from  appellees  the  possession  of  a  cer- 
tain Scott  hay  press,  or  its  value,  $20a  Ap- 
ptilant'B  claim  rests  upon  a  chattel  mortgage 
executed  In  his  favor  by  one  J.  R.  Brown. 
Appellees,  on  appeal  to  the  county  court  of 
Parker  county,  prevailed  on  the  ground  that 
they  had  purchased  the  press  from  Brown 
fbr  value,  and  without  notice  of  the  mort- 
gageu 

Statement  of  Facts. 

August  13, 1890,  the  plaintiff  and  appellant 
sold  to  J.  R.  Brown  the  hay  press  lu  ques- 
tion, for  the  sum  of  $280,  In  consideration  of 
wtiich  Brown  at  the  time  executed  his  note, 
secured  by  the  chattel  mortgage  above  re- 
ferred tOL  Both  Vlckers  and  Brown  were  then 
residents  of  Jcdmson  county,  and  Vlckers 
contlnaed  to  reside  there.  The  appellees 
were  residents  of  Parker  county,  about  three 
miles  from  the  line  of  Johnson  county.  In 
September,  or  October,  1890,  Brown,  without 
the  knowledge  or  consent  of  the  mortgagee, 
Vlckers^  removed  the  hay  press  Into  Parker 
coun^.  It  does  not  appear  whether  or  not 
he  changed  his  residence  to  Parker  county, 
nor  whether  or  not,  after  his  removal  to 
Parker  county,  the  press  was  kept  continu- 
ously there,  oe  carried  to  and  from  Parker 
county  to  Johnson,  according  to  the  require- 
ments of  the  business  (that  of  baling  hay) 
for  which  It  was  used.  On  November  25, 
1S90,  Vlckers,  the  mortgagee,  caused  the  mort- 
gage to  be  registered  In  the  office  of  the 
county  clerk  of  Johnson  cotmty.  On  April 
7,  1891,  he  caused  it  to  be  similarly  regis- 
tered in  Parker  county.  About  December  25, 
1890,  Brown  moved  the  press  to  the  premises 
of  the  appellees,  in  Parker  county.  After 
there  using  it  for  a  few  days,  he  sold  it  to  the 
appellees  for  the  sum  of  $157.25,  its  fair  and 
reasonable  value.  Appellees  purchased  in 
good  faith,  believing  that  Brown  was  the 
owner,  and  having  no  actual  knowledge  of 
the  iflaintiff's  mortgage. 

llartln  &  Uttieton,  for  appellant  B.  P. 
Nicholson  and  R.  J.  UeKenzie,  for  appeUeea. 


TARLTON,  0.  J.,  (after  stating  the  facta.) 
The  trial  court,  upon  the  foregoing  facts,  con- 
cluded tliat  In  the  absence  of  actual  notice 
of  the  mortgage  on  the  part  of  the  defend- 
ants, the  plaintiff  had  lost  his  lien;  that  it 
was  the  duty  of  the  plaintiff,  even  if  th» 
mortgage  was  properly  recorded  in  Johnson 
county,  to  follow  the  properly  on  Its  re- 
moval to  Parker  county,  and  there  to  regis- 
ter the  mortgage  within  four  months  from 
the  date  of  removal.  In  reaching  this  con- 
tusion, the  court  applied  the  provisions  of 
article  4341  of  our  Revised  Statutes.  By  the 
terms  of  this  article,  which  was  in  force 
before  the  adoptlcm  of  the  act  of  1879,  (ar- 
ticle 3190b,  Sayles'  Civil  St.,)  with  reference 
to  diattel  mortgages,  it  was  provided  that  If, 
after  the  registration  of  a  mortgage  upon 
personalty  In  the  county  where  it  was  sit- 
uate, the  mortgagee  "shall  permit  any  other 
person  In  whose  possession  such  property 
may  be  to  remove  with  the  same  •  •  • 
out  of  the  county  In  which  the  same  shall 
be  recorded,  and  shall  not  within  four 
months  after  such  removal  cause  the  same 
to  be  rectM-ded  in  the  county  to  which  such 
property  shall  be  removed,  such  mortgage 
for  so  long  as  it  shall  not  be  recorded  In  such 
last-mentioned  county,  and  for  so  much  of 
ttxe  property  aforesaid  as  shall  liave  been  re- 
moved, shall  be  void  as  to  all  creditors  and 
purchasers  thereof  for  valuable  consideration 
without  notice."  It  has  been  held  by  our 
ooiu't  of  appeals  (correctly,  we  think)  that 
the  foregoing  article  has  not  been  repealed 
by  the  chattel-mortgage  act  of  1879,  in  so 
far  as  there  may  be  question  of  the  removal 
of  the  mortgaged  property  with  the  permls- 
si(Hi  of  the  mortgagee.  Reed  v.  Spikes,  15 
a  W.  Rep.  122.  The  provisions  of  this  ar- 
ticle will  not  however,  be  extended  beyond 
its  terms,  and  be  made  to  apply  to  a  case 
like  the  present  where  It  affirmatively  ap- 
pears that  the  removal  of  the  mortgaged 
property  was  without  the  consent  of  the 
mortgagee.  The  rights  of  the  parties  should 
therefore  have  been  determined  under  the 
provisions  of  article  3190b,  the  chattel-mort- 
gage act  referred  to.  We  deem  It  proper 
to  insert  sections  1  and  6.  of  that  act,  as 
follows:  "Section  1.  Every  cliattel  mortgage 
•  ♦  ♦  upon  personal  property  which 
shall  not  be  accompanied  by  an  immediate 
delivery,  and  be  followed  by  an  actual  and 
continued  change  of  possession  of  the  prop- 
erty mortgaged  •  •  •  shall  be  ab- 
solutely void  as  against  the  creditors  of 
the  mortgagor,  •  •  •  and  as  against 
subsequent  purchasers  and  mortgagees  or 
lienholders  in  good  faith,  unless  such  instru- 
ment or  a  true  copy  thereof  shall  be  forth- 
with deposited  with  and  filed  In  the  office 
of  the  ooxmty  clerk  of  the  county  where  the 
properly  shall  then  be  situated,  or  If  the 
mortgagor  or  the  person  making  the  same 
be  a  resident  of  this  state,  then  of  the  county 
of  which  be  shall  at  the  time  lie  a  resident" 
"Sec  &   nie  person  making  any  such  in- 
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■tniinent  AbH  Bot  remove  tlic  property 
pledged  from  tbe  co^xaty  nor  otborwlse  ad) 
or  diapoae  of  the  aam*  without  the  conaeiit 
of  the  mortgagee;  aod  in  caae  of  anj 
violation  of  the  proTlslon  of  tUs  section  the 
mm^gage*  shaU  be  oktitlcd  to  the  poasesslon 
of  the  propertj,  and  to  have  the  eame  tbcn 
Bold  for  the  payment  of  hla  debt,  whrther 
the  same  haa  become  doe  or  not"  If,  at 
the  time  ot  the  sale  by  Brown  to  the  a^ 
pellees,  the  mortgage  waa  properly  oo  the 
registry  of  Johnoon  county,  It  waa  not  necea- 
aary  In  order  to  affeot  appdeee  with  notle* 
to  tiaye  It  again  registered  in  Parker  couoty, 
whither  the  hay  preas  had  been  eartied  wifhr 
out  the  knowledge  or  consent  of  tbe 
mortgagee.  Griffith  t.  Morrison,  68  Tex.  4%^ 
We  therefore  cooalder  whether  at  the  date 
of  app^ee's  purchase  from  Brown,  abont 
December  2S,  1800,  the  mortgage  waa  duly 
recorded  in  Johnson  connty.  To  thia  doe 
registration,  two  coadltiona  are  reqalsite: 
(1)  The  Instrament  mfSBt  have  been  de- 
posited and  filed  within  ttte  proper  time; 
and  Qi)  at  the  proper  place. 

1.  It  la  contended  that  th*  mortgage,  hav- 
ing beea  executed  Angvst  80,  1880,  must 
have  been  "forthwlUi"  registered.  In  order 
to  serve  as  constructive  notice  to  appdlees^ 
who  purchased  foe  value  and  without  actual 
notice.  We  do  not  ^prove  thia  contentioa, 
provided  the  mortgase  was  otherwise  pcopex- 
ly  registered  at  the  date  of  appdlees'  pur- 
chase. The  mere  omiaalon  to  deposit  and 
file  the  Instrumoit  "fcrtbwith"  wiU  not  im- 
pair the  effect  of  the  registration  aa  to  per- 
BCHis  acquiring  rlj^ta  in  the  mortgaged  prop- 
erty at  a  date  subsequent  to  tha  registrai- 
tton.  The  supreme  court  at  Ohio,  construing 
a  statute  similar  in  Ita  provisions  to  our 
chattel-mortgage  act,  nsea  the  following  lan- 
goage:  "Until  placed  in  the  proper  office^ 
a  mortgage  of  chattels  In  our  state  would  be 
void  aa  against  other  creditora  of  the  mort- 
gagor and  subsequent  purchasers  and  mort- 
gagees whose  rights  th«i  attach;  but,  when 
filed  with  the  clerk  or  recorder,  the  instru- 
ment becomes  valid  and  effective  against 
all  men  exc^t  those  whose  rights  have  thus 
previously  attached."  Wilson  v.  LeaUe,  20 
Ohio,  166.  This  view,  adopted  by  the  su- 
preme court  «C  Karowa,  (McVay  v.  Bng- 
lish,  30  Kan.  868,  1  Pac.  Repi  795,)  and  evi- 
dently approved  by  the  sapreme  court  of  the 
United  States,  (Gibson  r.  Warden,  14  WalL 
244,)  is  regarded  by  us  aa  sound. 

2.  We  therefore  consider  whether  thia  in- 
strument was  registered  at  the  pn^fer  place. 
To  be  thus  registered.  It  la  necessary  that 
It  Should  have  beoi  "deposited  with  and 
filed  in  the  office  of  the  county  derk  of  the 
county  of  wUch"  Brown,  the  mortgagor,  waa 
at  the  time  of  the  registration  a  resident. 
The  facta  herein  do  not  disclose  whether 
Brown  was  a  resident  of  Johnson  <x  of 
Parker  county  when  this  InstmsBent  was 
deposited  in  Johnson  county.  The  evidence 
on  the  trial  b^ow  was  not  developed  with 


re&renee  to  a  solution  of  this  qnestiaB  of 
fact:  The  case  waa,  aa  the  contrary,  dis- 
posed of  on  what  we  adjudge  to  be  an  er- 
roneooB  theory.  For  these  reasona  we  are 
not  disposed  to  apply  the  presnmptioa  of 
fact  that  Brown's  residence,  having  been 
shown  to  be  In  Johnson  county  when  the 
mortgage  was  executed,  must  be  hdd  to  have 
there  continued.  2  Whart  Ev.  {  1285.  It  ap- 
pears that,  before  the  registry  of  the  mort- 
gage in  Johnson  county,  he  was  In  Parkw 
county,  nring  the  hay  press.  The  (luestion  of 
his  residence  was  left  In  doubt  We  there- 
fore condnde  that  a  proper  disposition  of 
tftds  eanse  Is  to  remand  It  for  a  new  trial, 
to  be  had  according  to  the  views  here  an- 
nounced. The  condition  of  the  record  Indi- 
cates the  pertinency  at  the  additional  sng- 
gestion  that  the  appellees,  to  establish  th^ 
defense  of  a  bona  fide  purchase,  must  not 
(mly  prove  such  a  purdiase,  but  must  plead 
It    Reversed  and  remanded. 


TEXAS  A  P.   RY.   OO.   v.  RAMBHT. 
(Conrt  of  CHvlI  Appeals  of  Texas.     Oct   4, 

1898.) 
Wmnss— BHOwnta  KKtvr^non  torn  Vaaiom— 

BVIOBNOX— INSTBDCTIONS— ReMABX  OT  OOUSSai. 
— ASBIOMMENT  OV  EbBOB. 

1.  To  entitle  a  party  to  Introdnce  wlt- 
nesaes  in  snppcrt  of  his  diaracter  to  trath  it 
is  not  necessaiy  that  his  general  character  be 
first  impeacfaed,  but  It  is  sufficient  that  his 
veradtr  as  a  witness  has  tieen  fairly  chal- 
lenged, especially  where  be  is  a  stranger  at 
the  place  of  triaL 

z.  Special  requested  charges  are  piopwly 
refused  where  the  principles  of  law  tberem 
have  been  fairly  cov»ed  by  the  general  charge. 

8.  £<videDce  that  while  a  freight  train  waa 
passing  an  employe  of  the  road,  standing  close 
to  the  track,  a  nnt  snch  as  was  nsed  on 
freight  cars,  the  threads  of  whidi  were  freshly 
bvoken,  strnck  him,  iMJng  seen  by  him  when  a 
foot  away,  coming  from  the  direction  of  the 
train,  was  sufficient  to  anthorize  the  submia- 
sion  to  the  jury  of  the  theory  that  the  not  flew 
off  of  one  of  the  cars. 

4.  In  an  action  against  a  railroad  eompany 
for  personal  injuries,  a  remark  of  counsel  to 
the  jury  that  defendant  was  a  corporatioDj 
which  had  neither  soul  nor  feeling,  and  coidd 
be  reached  only  through  its  pocket  Is  not 
ground  for  reTeraing  the  denial  of  a  new  trial 
where  the  amount  of  the  verdict  ia  not  com- 
plained of,  and  it  cannot  be  said  from  the  rec- 
ord that  the  remark  probably  infinenced  the 
jury   to    deffendant's   pr^adicSk 

5.  An  assignment  of  error,  merely  stating 
that  the  verdict  is  not  supi>orted  by  evidence, 
is  insnflicient  to  be  considered  on  appeal. 

Api)eal  from  district  court,  Parker  county; 
J.  W.  Patterson,  Judge. 

Action  by  Calvin  Raney  againat  the  Texas 
&  Padflc  Railway  Company  for  personal  la- 
Juiles.  Judgment  for  plaintiff.  Defoadant 
appeala 

The  other  facts  folly  appear  in  the  follow- 
ing abatement  by  HEAD,  J.: 

Appellee,  while  at  work  for  ai^cllant  as 
section  foreman  in  a  deep  cut  along  its  track, 
on  seeing  an  approaching  frdght  train, 
stepped  to  one  aide  aa  far  therefrom  am  b* 
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oould  OB  aocotmt  of  the  embankmeBt,  imd 
while  the  train  was  paaeiiig  bUn  at  a  tapid 
rate  a  nut  Serr  ftom  some  part  of  one  of  the 
cars,  and  atzvok  Ua  left  arm,  breaking  one 
of  the  bonea.  Appellee  did  not  by  anjr  aeg- 
licence  on  hla  part  eontzUmte  to  the  lajuTy. 
The  verdict  finds  needigenee  on  the  part  of 
apitellant,  and  the  sufflciency  of  the  evidence 
to  sustain  this  finding  la  not  so  assigned  as 
that  we  can  consider  It  Appellee  brought 
this  suit  to  recover  damages  for  the  injury 
thus  sustained,  and  was  given  a  verdict  and 
Judgment  In  the  court  below  for  $1,433.33, 
from  which  this  a]H>«Ml  Is  prosecoted. 

B.  G.  BidweU,  for  appellant    Lanhaia  & 
gtei^eoa,  for  appellee. 

HEAD,  J.,  (after  stating  the  facts.)  Dur- 
ing the  trial  in  the  court  below  appellee 
offered  evidence  to  show  his  gemeral  reputa^ 
tfon  for  truth  to  be  good,  to  which  appellant 
objected,  because  hla  character  had  not  been 
attached;  but  the  oonrt  admitted  the  evi- 
dence. Prior  to  tlie  admission  of  this  evi- 
dence, appellee  had  been  subjected  by  ap- 
pellant to'  a  severe  croes-examlKitioii  In  aa 
attempt  to  break  down  his  evidence,  and  a 
munber  of  wltneaaes  had  been  Intzodnced 
to  contradict  statements  he  had  made.  For 
Instance,  appellant  attempted  to  show  that 
there  was  no  ouch  doctor  as  tbe  one  appel- 
lee testified  first  treated  his  Injury,  oad  that 
the  receipt  Introdoced  by  appellee  aa  having 
been  given  him  by  his  doctor  was  really  tn 
his  own  handwriting.  Also,  appellee  bad  tes- 
dfled  (bat  wliUe  working  tor  the  witnew 
Frank  Toong  he  had  not  been  able  to  use  bis 
Injured  band,  and  this  wltaen  was  Intro- 
dnced  to  prove  this  untme.  Appellee  had 
also  teatJfled  that  the  nut  which  stmck  hbn 
ttted  tbe  b<^t  which  b<rid8  tbe  brake  beam  of 
the  car,  and  appellant  had  introduoed  several 
witneeses  who  testified  they  had  tested  the 
nut,  and  It  was  entirely  too  large  for  this 
bolt;  and  would  only  fit  another  bolt  at  a 
different  i^ce  «n  tbe  oar.  In  fact  appel- 
lant's defense  coofllsted  principally  la  an  at- 
tempt  to  show  the  falsity  of  tbe  statements 
of  appellee.  In  addition  to  this,  it  appears 
that  app^ee  resided  In  aaotfaer  ooonty,  and, 
it  may  be  Inferred,  was  a  stranger  at  the 
place  of  trial,  testifying  to  isolated  faots  to 
which  there  was  no  odier  wltnew.  Under 
these  circumstances,  we  tlilnk  It  dear  the 
oonrt  committed  no  error  in  permitting  ap- 
pdlee  to  prove  tbat  Us  general  idiaracter 
for  truth  was  good,  although  no  witness  had 
said  It  waa  bad.  BnrreU  v.  State.  18  Tex. 
730;  Pbillipa  V.  State,  19  Tex.  App.  104;  1 
GreenL  Sv.  469;  1  Wbart  Bv.  680.  To  en- 
title a  party  to  iotroduoe  witneases  In  mip- 
port  of  his  character  for  truth  It  is  not  nee- 
esaary  tiiat  his  general  character  be  first  Im- 
peadied,  bat  It  is  sofDcient  that  his  veracity 
as  a  witneas  has  been  fairly  oballenged  by 
tbe  opposite  party  before  the  Jiuy,  eepedaUy 
vbera  the  witneas  ia  a  atnuiger  in  tbe  ooun- 
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ty  where  the  trial  is  being  conducted, 
authorities  snpra. 

Tbe  oonrt  did  not  err  In  refusing  to  give 
tlie  flrat  and  fourth  special  charges  requested 
by  appellant.  In  the  first  tbe  court  was  re- 
quested to  hwtruct  the  jury  tihat  "It  was  in- 
eamt>e!nt  on  ^atatiff  to  iwove  that  the  defect 
tn  tbe  car,  if  any,  had  come  to  the  knowl- 
edge of  defendant,  or  had  esisted  for  audi 
a  length  of  time  that  Imowledge  efhoold  be 
presumed;"  and  in  the  fourth  that  "tbe 
master  is  not  the  insarer  of  tbe  safety  of 
the  servant,  and  is  only  i«quli«d  to  ase  rea- 
sonable care  in  furnishing  the  servant  in- 
atmmentaUties  or  appHanoes."  We  think 
the  diarge  of  tlie  ooort  fnlly  conveyed  to  tiie 
Jury  the  idea  that  appellant  would  only  be 
liable  in  case  tbey  found  ordinary  negBgence 
on  its  part  to  iiare  been  the  cause  of  tbe 
injury,  and  tiiat  It  was  incumbent  on  appel- 
lee not  only  to  prove  sncii  ne^^igenoe,  bnt 
also  to  prove  Ibat  be  was  himself  free  from 
negligence:  Tlie  coort,  bavlng  ttaos  faiily 
given  to  tbe  Jury  ibe  priodpleB  of  law  em- 
braced In  these  Qharges,  correctly  refused  to 
r^tentte  theoa. 

Appellant'e  itMi  assignment  is:  **rhe  court 
erred  in  Ibe  first  pamgiaph  of  its  oharge  in 
inatmcttng  tbe  Jury  as  to  tbe  UablUty  of  de- 
fendant for  tnjory  to  plaintifl  caused  by  a 
nnt  flying  fMm  defiendant^  tmln  and  hitting 
him,  as  there  Is  no  evidence  in  tbe  record 
tbat  eren  tends  to  prove  socb  a  I3ilng  to 
have  occurred."  We  are  of  opinion  the  dr- 
cnmstanees  in  evidence  required  tbe  sabmin* 
Bion  of  this  theory  of  tbe  cane  to  the  jury. 
Appellee  testified  positively  that,  while  tiie 
train  was  rapidly  passing,  tiie  nnt  struck  bin 
arm,  and  lliat  he  saw  It  when  about  one  foot 
from  him.  It  is  true  no  one  saw  it  leave  the 
ear,  but  tbe  evidence  was  nadisputed  that  it 
was  a  kind  of  nnt  used  en  freight  eara  It 
Was  also  in  evldenoe  tbsit  tbe  threads  in  the 
nut  were  freshly  broken.  We  iblnk  the  Jury 
might  as  well  have  ooncluded  that  this  nut 
was  forced  from  the  end  of  the  bolt  by  the 
heavy  strain  i^on  it  aa  that  It  was  malidoas- 
ly  thrown  by  some  one  on  the  train,  which 
seems  to  be  the  only  other  theory  that  can 
be  advanced  with  any  plausibility.  At  any 
rate,  we  believe  there  was  sufficient  evi- 
dence to  authorize  the  submission  of  tills 
theory  to  the  jury,  which  is  all  ttiat  is  nec- 
essary for  us  to  decide  to  require  the  erer- 
ruling  of  this  asstgnment. 

In  ills  dosing  argument  counsel  for  appel- 
lee oaed  this  language:  "Tbe  defendant  is  a 
corporatioD,  that  has  ndtber  soul  nor  feel- 
ing, and  the  only  way  yon  can  reach  It  Is 
through  the  pocket,"— to  which  appellant 
duly  excepted  at  Ibe  time,  and  assigns  as  er- 
ror the  refusal  of  the  oonrt  bdow  to  giant 
it  a  new  trial  on  account  thereof.  The 
amount  of  the  verdict  rmdered  is  not  com- 
plained of  as  being  excessive,  and  we  are  un- 
able to  say  from  the  record  that  these  re- 
marks probaUy  influeaoed  the  Joty  to  the 
prejudice  of  appellant    While  we  do  not 
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approve  this  language,  and  see  nothing  In 
the  record  to  Justify  Its  use,  yet  It  will  not 
do  to  set  aside  verdicts  for  every  extrava- 
gant remark  made  by  counsel  in  the  heat  of 
argument  llie  Jury  must  be  presumed  to 
be  men  of  diacretion,  and  when  the  trial 
Judge,  wlho  is  In  the  best  position  to  dedde, 
concludes  they  have  not  been  lmx)Top»ly  In- 
fluenced by  remarks  of  this  kind,  we  will 
not  ovemle  his  Judgment  unless  the  record 
makes  it  appear  reasonably  probable  that  an 
erroneous  result  has  been  thereby  produced. 
Radford  v.  Lyon,  66  Tex.  477. 

The  only  remaining  assignment  of  error 
Is  as  follows:  "The  court  erred  In  not  grant- 
ing defendant  a  new  trial  because  there  is 
no  evidence  to  support  tbe  verdict,  and  It 
could  not  have  been  rendered  by  an  Impartial 
Jury,  whldi  is  one  of  the  grounds,  for  a  new 
trial  In  defendant's  moUon  therefor."  Ap- 
p^ee  objects  to  our  considering  this  asslgn- 
ment,  on  account  of  Its  generality,  and  we 
are  of  opinion  this  objectlcm  must  be  sus- 
tained. In  the  case  of  Toe  v.  Montgomery, 
68  Tex.  342,  4  a  W.  Rep.  622,  it  la  said: 
"This  court  has  uniformly  refused  to  enter 
Into  die  Investigation  of  testimony  upon  an 
asBlgnment  which  goes  no  further  than  to 
state  that  the  verdict  is  not  supported  by 
sufficient  evidence.  The  assignment  should 
state  in  what  respect  the  evidence  does  not 
sapport  the  verdict,  — the  particulars  In 
which  It  is  insDfflcloit,— and  not  require  the 
court  to  exandne  the  whole  statement  of 
facts  to  see  If  it  can  not  discover  some  de- 
fect wtalch  the  party  complaining  has  not 
thought  proper  to  call  to  Its  attention.  Also 
see  Oity  of  Galveston  v,  Devlin,  84  Tex.  826, 
19  8.  W.  Rep.  395.  In  this  case  there  were 
several  issues  to  which  the  assignment  might 
relate,  and  we  are  not  informed  by  It  as  to 
which  of  these  appellant  Intended  It  to  ap- 
ply. We  are  of  opinion  that  the  Judgment 
of  the  court  bdow  must  be  affirmed,  and  It 
Is  so  ordered. 

STEPHENS,  J.,  disqualified,  and  not  tit- 
ting. 


MAXWELL    V.    PmST   NAT.    BANK   OP 
CISCO  et  al. 

(Oovrt  of  (^vU  Appeals   of  Texas.     Oct   4, 
1893.) 

BraOIAI.  VSBMOT— JtJDOMBNT— DAMAeiS. 

1.  A  judgment  which  the  court  could  not 
have  entered  without  looking  to  the  evidence 
••  well  as  the  Bpecial  verdict,  for  the  reason 
that  one  of  the  material  issues  was  not  sub- 
mitted to  the  jury,  will  be  set  aside. 

2.  Where  pleadings  will  warrant  a  judg- 
ment for  the  damages  fonnd,  but  the  evidence 
will  not  warrant  more  than  nominal  damages, 
the  finding  should  not  be  ignored,  and  Jadg- 
ment  entered  for  nominal  damages,  hot  the 
verdict  should  be  set  aride,  and  a  new  trial 
granted. 

Appeal  from  district  court,  Eastland  coun- 
ty; T.  H.  Conner,  Judge. 


Actl(»i  by  tbe  Plrst  National  Bank  of  Gbi- 
co  against  O.  T.  Maxwell  and  J.  J.  Martin. 
Maxwell  also  asked  for  damages  against 
plaintiff  and  Martin.  There  was  Judgment 
for  plaintiff,  and  a  Judgment  tor  Maxwell 
for  nominal  damages  against  Martin.  Max- 
well appeals.     Reversed. 

R.  B.  Truly  and  J.  H.  Davenport,  for  ap- 
pellant B.  A  HiU,  for  appeUee  First  Nat 
Bank.  J.  U.  Calhoun,  for  appellee  J.  J. 
Martin. 

STEPHENS,  J.  This  suit  was  institnted 
by  the  First  National  Bank  of  Cisco  against 
O.  T.  Maxwell,  as  maker,  and  J,  J.  Martin, 
as  indorscr,  of  certain  promissory  notes  set 
out  in  the  petition.  Appellant,  Maxwell, 
answered  with  a  general  denial,  and  set  np 
specially  that  the  notes  hod  been  canceled 
and  satisfied  by  a  partnership  contract  be- 
tween him  and  appellee  Martin,  of  which 
the  bank  had  full  notice;  dalming  damages 
against  the  bank  for  appropriating  ottier 
promissory  notes  alleged  to  have  been  satis- 
fled  by  the  same  agreement  and  against 
Martin  tor  a  breach  of  the  partnership  con- 
tract The  court  submitted  special  issues 
to  the  Jury,  and  upon  their  response  to  these 
several  issues,  and  upon  the  facts  dev^opeo, 
entered  Judgment  in  favor  of  the  bank  for 
the  amount  of  the  notes,  with  Interest  sued 
upon,  and  In  favor  of  Maxwell  for  one  dol- 
lar, nominal  damages,  against  Martin,  Ig- 
noring the  finding  of  the  Jury  of  several 
hundred  dollars  damages  for  breech  of  the 
partnership  contract  The  Issue  made  by 
the  general  denial  of  tbe  cause  of  action 
sued  on  was  not  submitted  to  the  Jury.  Tbe 
amount  due  the  bank,  therefore,  was  not 
found  by  them.  Without  such  a  finding, 
the  court,  in  entering  the  Judgment,  had  to 
look  to  the  evidence  as  w^  as  the  verdict 
The  rigid  rule  applied  to  special  verdicts 
in  this  state  requires  us,  therefore^  to  set 
aside  this  Judgment,  and  remand  the  cause 
tor  a  new  trlaL  Newbolt  t.  Lancaster,  83 
Tex.  271,  18  S.  W.  Rep.  740. 

In  relation  to  the  verdict  for  damages,  U, 
under  the  pleadings,  such  verdict  would  not 
warrant  a  Judgment  therefor,  the  court  was 
right  in  Ignoring  that  part  of  the  verdict 
but  we  are  not  prepared  to  hold  that  a  case 
of  damages  might  not  have  been  proven 
tmder  appellant's  plea;  and,  if  so,  the  coort 
should  not  have  ignored  the  verdict,  but 
should  have  granted  a  new  trial,  on  accoiont 
of  the  Insufficiency  of  the  evidence  to  sup- 
port the  vardlct  We  concur  with  the  trial 
court  In  the  condusion  that  the  evidence 
in  this  case  warranted  nothing  more  than 
nominal  damages,  but  it  could  not  be  looked 
to,  except  to  set  aside  the  verdict  and  grant 
a  new  trial,  if,  tmder  the  pleadings,  had  the 
proof  warranted  it,  a  verdict  might  have 
been  sustained.  We  also  concur  with  the 
view  entertained  by  the  court  bdow,  that 
the  partnership  contract  did  not  exclude  tite 
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Inquiry  wliettaer  or  not  at  the  time  It  was 
executed,  the  notes  In  suit,  with  others, 
were  intended  at  that  time  to  be  paid  and 
Fatlsfled.  Tills  was  a  cx>ntroyerted  issue^ 
to  be  determined  hy  the  contract  and  the 
coacuirent  acts  and  declarations  of  the  pap- 
ties,  under  the  circumstances  surrounding 
Qtsm.  For  the  errors  Indicated  the  Judg- 
ment wiU  be  reversed,  and  the  cause  re- 
manded for  a  new  trial. 


LONG  V.  BOWEN. 
(Court  of  Appeals  of  Kentucky.    Sept.  14, 
1893.) 
OvncB  Axo  Officer— Vaoanot  in  Offiob. 
Gen.  St.  c.  33,  art  6,  |  1,  defines  the 
term  "vacancy  in  office"  to  mean  sach  as  ar- 
ista when  there  is  an  unexpired  t»m  without 
a  lawful  incumbent,  whether  by  death,  reaigna- 
tion,  removal,  or  otherwi»«.    BeUL  that  an  ad- 
judication that  one  holding  the  omce  of  asseaa- 
or  ia  a  lunatic,  and  tliat  he  should  be  confined 
in  the  asylum,  creates  m  vacancy  in  his  office. 
Appeal  from  circuit  court,  Nicholas  county. 
"To  be  officially  reported." 
Action  by  John  K.  Bowen  against  James 
B.    Long    for    official    fees.     Judgment    for 
plaintiff.     Defendant    appeals.     Reversed. 

Kennedy  A  Son,  for  appellant  Ross  A 
Owens  and  Hanson  Kenne^,  for  appellee. 

BENNETT,  O.  J.  The  appdiee,  in  August 
188U,  was  elected  assessor  of  Nicholas  coun- 
ty, and  qualified  and  entered  upon  the  duties 
of  the  office,  and  continued  to  discharge  the 
duties  of  the  office,  until,  the  27th  of  April, 
1889,  he  was,  by  proper  proceedings,  and  by  a 
court  of  competent  Jurisdiction,  adjudged  a 
lunatic,  and  committed  to  the  Eastern  Ken- 
tucky Lunatic  Asylum,  where  he  remained 
a  lunatic  until  the  27th  of  August  1889, 
when,  as  it  Is  presumed,  he  was  discharged 
as  cured.  In  the  mean  time,  by  proper  pro- 
ceedings, the  office  of  assessor  was,  by  the 
county  court  declared  to  be  vacant  and  an 
election  to  fin  the  vacancy  was  ordered,  and 
hdd  on  the  first  Monday  in  August  1889, 
which  resulted  in  the  election  and  qualifica- 
tion of  the  appellant  who  entered  upon  the 
duties  of  the  office.  After  appellee  returned 
from  the  asylum,  he  demanded  the  books  of 
the  oSice  from  the  appellant,  but  he  refused 
to  ddlver  fhem,  and  made  the  assessment  of 
the  county  for  that  year.  Hie  appeUee,  by 
this  action,,  charges  that  the  appellant  had 
nsnrped  the  office,  and  asks  Judgment 
against  him  for  the  fees  of  the  office  that  he 
had  received.  The  lower  court  sustained 
his  contmtlon,  and  the  appelant  has  ap- 
pealed. 

The  gnestlon  to  be  decided  is,  was  there 
a  vacancy  In  the  office,  at  the  time  it  was 
■0  dedared  by  the  county  court  In  the  sense 
of  chapter  33,  art  6,  8  1,  which  Is  as  fot 
lows:  "Tbe  term  'vacancy  In  office,'  or  equiv- 
alent phrase^  as  used  in  this  article  means 


sach  as  exists  when  there  Is  an  unexpired 
part  of  a  term  of  office  without  a  lawful 
incumbent  therein,  or  when  the  iiersou  elect- 
ed or  appointed  to  an  office  fails  to  qualify 
according  to  law,  or  when  there  has  been  no 
election  to  fill  the  office  at  the  time  appoint- 
ed by  law.  It  applies  whether  tne  vacancy 
is  occasioned  by  death,  resignation,  removal 
from  the  state,  county,  or  district  or  other- 
wise." The  5th  section  provides  that  the 
county  court  shall  have  power,  In  case  of 
vacancy  in  the  office  of  assessor,  sheriff,  etc., 
to  fill  it  until  the  next  August  election,  at 
which  time  there  shall  be  an  election  to  fill 
the  vacancy.  The  question  is,  did  the  Judi- 
cial finding  that  the  appeUee  was  a  lunatic, 
and  his  confln^nent  in  the  Insane  asylum  in 
accordance  with  such  finding,  and  while  the 
finding  was  In  force,  create  a  vacancy  In  the 
office  of  assessor,  and  authorize  an  election 
to  be  held  to  fill  the  vacancy?  The  Judg- 
ment of  the  court  that  the  appellant  was  a 
lunatic,  and  that  he  should  be  confined  in 
the  lunatic  asylum,  was,  in  effect  that  the 
confinement  should  be  that  of  physical  re- 
straint and  that  be  should  be  deprived  of 
the  right  to  transact  any  business,  or  to  take 
charge  of  and  control  his  estate,  but  the 
management  and  control  of  same  should 
be  confided  to  some  prudent  person  to  be 
appointed  by  the  court;  also,  that  he  should 
have  no  standing  in  court  except  through  a 
committee,  etc.;  also,  that  he  should  be  de- 
prived of  the  irawer  to  contract  or  be  con- 
tracted with;  also,  to  deprive  him  of  the 
power  to  control  his  own  family,  or  to  do 
other  things  that  a  sane  person  has  the 
legal  right  to  do.  The  appellee's  status  was 
thus  Judicially  determined,  which  was 
in  force  at  the  time  of  the  election  and  quali- 
fication of  the  appellant  The  appellee,  so 
far  as  these  things  were  concerned,  or  of 
discharging  the  duties  of  the  office,  or  of  per- 
forming any  other  civil-  duties,  was  civilly 
dead,— not  In  the  sense  of  a  punishment  but 
as  protection.  It  seems  from  what  has  been 
said  that  tlie  statute,  supra,  should  be  con- 
strued to  mean,  not  only  resignation,  removal 
from  the  state,  county,  or  district  whereby 
he  abandons  his  official  duties,  and  the  coun- 
ty loses  control  over  him,  tnit  death,  natu- 
ral or  dvil.  The  latter,  by  the  Judgmmt  of 
the  court  deriving  him  of  the  right  and 
power  to  execute  the  duties  of  the  office, 
as  wdl  as  the  former,  creates  a  vacancy  in 
the  office.  It  seems  that  the  expression 
"or  otherwise"  has  reference  to  such  other 
things  as  by  Judicial  determlnatlcMi,  at  least 
deprive  the  incumbent  of  the  right  and  pow- 
er to  discharge  the  duties  of  the  office.  The 
confinement  of  the  appellant  in  the  insane 
asylum  \mAer  the  writ  of  lunacy  certainly 
deprived  him  of  the  power  to  execute  the 
duties  of  the  office.  The  Judgment  is  re- 
versed, with  dlrectitws  to  dismiss  the  peti- 
tion. 
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COAnrOXAVEALTH    T.    CARTER. 
(Court  of  Appeals  of  Kentndqr.    Sept.  14, 

isas.) 

Statdtobt  Offenses — Aidzss  asd  Abettors. 
Except  where  it  is  plain  from  tlie  natnre 
of  an  offense  made  a  felony  by  statute  that  the 
inroTisions  of  the  statute  were  intended  to  af- 
fect only  the  party  actually  committing  the 
offense,  aiders  and  abettors  of  statutory  of- 
fenses are  punishable  as  principals.  Stamper 
T.  Com.,  7  Bush,  612,  overruled. 

Apipeel  from  dronit  conrt.  Graves  county. 

"To  be  officially  reported." 

Ed  Carter  was  tried  for  breaking  Into  a 
store,  and  acqnltted.  The  commonwealth 
appeals.     Reversed. 

W.  J.  Hendriek,  for  the  OommonwealttL 

PRTOR,  J.  An  indlctm^it  was  retnmed 
In  the  Graves  circuit  court  against  Mark 
Hubbard  and  two  others,  ciiarglng  them 
with  bre.^lng  Into  the  storehouse  of  one 
Boez.  The  testimony  sihowed  that  Hubbard 
took  the  window  of  the  house  out,  and  hla 
confederates  stood  watcB  a  short  distance 
from  the  storeroom,  and,  when  the  goods 
were  removed  by  Hubbard,  Carter  and 
James,  his  confederates,  took  charge  of 
them.  There  was  a  separate  trial  demand- 
ed, and  Ed  Carter,  being  first  tried,  was 
acquitted  upon  a  peremptory  Instruction, 
based  upon  the  case  of  Stamper  t.  Oom.,  7 
Bush,  612.  There  can  be  no  doubt  of  the 
oorrectnees  of  the  rule  that  In  statutory 
offenses,  where  the  plain  lnt»nt  of  the  stat- 
ute is  to  inflict  punishment  only  on  the  per- 
son actually  committing  the  offense,  others 
cannot  be  brought  within  Its  provisions  as 
principals  upon  proof  that  they  were  aiders 
and  abettors.  The  case  of  Frey  v.  Com., 
83  Ky.  191,  was  an  indictment  under  a  stat- 
ute enacted  to  prevent  the  destruction  of 
bastard  children  l^  the  mother.  Tbe  stat- 
ute reads:  "If  any  'woman  be  delivered  of 
any  issue'  of  her  body  which  If  bom  alive 
would  be  a  bastard  shall  endeavor  to  oonoeal 
the  birth  by  drowning,"  ete.,  "rtie  Aall  be 
oonflned  In  the  state  prison,"  etc.  This  stat- 
ute was  Intended  to  apply  alone  to  the 
mother,  and  lUnstrates  the  distinctton  be- 
tween the  cases.  In  Evans  v.  Com.,  (Ky.) 
12  &  W-  Rep.  769,  the  statute  provided 
"that,  if  any  one  shall  willfully  and  unlaw- 
fully bom,"  etc.,  "he  shall  be  confined." 
This  statute  was  held  to  apply  to  alders  and 
abettora  Those  who  were  present  aiding 
and  abetting  In  such  cases  are  as  much  prin- 
cipals as  tbe  one  applying  the  torch  or  en- 
tering the  building;  and  the  doctrine  of 
Stumper  r.  Com.  makes  the  rule  too  broad 
when  saying  that,  where  the  offense  is 
created  by  statute  against  one  actually  com- 
mitting the  offense,  those  aiding  and  abet- 
ting are  not  amenable  as  principals  to  its 
provisions.  There  is  as  muoh  reason  for 
punlsliing  those  aiding  and  abetting  in  a  fel- 
ony created  by  statute  as  there  Is  In  a  felony 
at  common  law.    So  the  doctrine  of  Stamper 


y.  Oom.  is  overruled,  bat,  where  In  cases  It 
is  jdaln  from  the  nature  of  the  offense  made 
a  felony  by  statute  ISiat  its  provisions  were 
only  Intended  to  affect  the  party  actually 
committing,  the  dootrine  of  Stamper  v.  Oom. 
aliould  apply.  As  this  is  an  appeal  by  the 
commonwealth,  the  deik  is  directed  to  cer- 
tify tiie  opinion  to  tbe  court  below. 


FERIULL  V.  COMMON'WEALTH. 

(Comt  of  Appeals  of  Kentucky.    Sept.  14, 

18930 

Homicide— Evidbmcb—Statbmksts. 

1.  In  a  murder  case,  where  one  of  the  prin- 
cipal questions  is  whether  deceased  was  at- 
tempting to  draw  a  pistol  on  accused  when  he 
fired,  the  statements  of  all  the  persons  en- 
gaged in  the  quarrel  during  which  the  shoot- 
ing occurred,  made  while  it  was  going  on,  are 
competent  as  showing  the  nature  of  the  diffi- 
culty, and  the  attitude  of  the  parties  towards 
each  other. 

2.  On  a  trial  for  murder,  committed  while 
the  parties  were  engaged  in  a  game  of  cards, 
evidence  of  the  conduct  of  deceased  and  bis 
partner  while  engaged  in  another  game  of 
cards  on  the  same  day,  with  another  person,  is 
incompetent. 

Appeal  from  circuit  court,  Lincoln  county. 
"Not  to  be  officially  reported." 
Made  Ferrlll  was  conTicted  of  murd«,  and 
appeals.    Affirmed. 

W.  O.  Welch,  Hill  &.  McRoberts,  and  W. 
H.  Miller,  for  appellant  W.  J.  Hendrldt, 
John  S.  Owsley,  Joseph  B.  Paxton,  and  B. 
C.  Warren,  for  the  Commonwealth. 

FRYOR,  J.  The  appellant  was  indicted  for 
the  murder  of  Samuel  Euglemon,  and  sen- 
tenced to  the  state  prison  for  life.  It  is 
sufficient  to  say  that  tbe  parties  were  en- 
gaged in  a  game  of  cards.  All  but  the  ac- 
cused were  under  the  Influence  of  liquor,  and 
armed  with  pistols,  ready  to  take  human 
life  for  the  most  trivial  offense.  It  is  useless 
to  redte  the  facts  with  a  view  of  determin- 
iDg  whether  any  provocation  or  cause  ex- 
isted excusing  this  appellant  for  taking  tbe 
life  of  the  deceased.  The  plea  was  self-de- 
fense, but  tbe  testimony  of  such  character 
as  to  authorize  the  oondusion  that  the  facts 
relied  on  as  sustaining  this  view  was  an 
aft^itbought  by  tbe  deceased.  There  are  but 
few,  if  any,  palliating  circumstances  In  the 
case,  and  the  verdict  of  the  jury  is  fully  sus- 
tained by  the  testimony.  One  of  the  prind- 
pal  questions  of  fact  was  as  to  whether  or 
not  the  deceased  was  attempting  to  draw  a 
pistol  on  the  aocused  when  he  fired  the  fatal 
shot  It  is  contended  that  what  Chris  Gen- 
try and  one  BrlgI4  said  while  the  quarrel 
was  progressing  and  pistols  drawn  was  in- 
competent Bright,  a  fHend  of  deceased,  it 
seems  was  engaged  in  tbe  game,  and  he  drew 
a  pistol,  and  was  told  by  deceased  to  "sit 
down.  I  need  no  pistol.  I  have  no  pistol;"  and 
then  the  sod  of  the  deceased  remarked,  "Papa 
has  no  pistol,  and  has  had  none  for  fourteen 
years."    All  this  took  phice  when  tbe  quarrel 
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was  going  en,  and  was  competent  to  show 
tlifi  nature  of  the  dtfflcnity,  and  tbe  attitude 
of  tlie  parties  towards  each  other.  They  were 
all  engaged  in  a  quarrel,  except  perhaps  the 
son.  who  was  endeavoring,  doubtless,  to  «»>- 
Tince  the  accused  that  he  whs  in  no  danger. 
All  that  took  place  at  the  time  was  compe- 
tent, bat.  If  not,  the  fact  of  the  pistol  being 
on  the  floor  under  the  body  of  the  deceased 
was  before  the  Jury,  and  must  have  been 
considered  by  them;  and  the  statement  of 
the  son,  were  it  regarded  in  the  Ught  of  sub- 
stantive testimony,  did  not  prejudice  the  ac- 
cused. Nor  did  the  fact  that  Bright  was  s 
partner  with  the  deceased  In  the  take-ovt  or 
game  throw  any  light  on  the  case. 

The  court  acted  proper^  In  excluding  from 
the  Jury  and  In  reusing  to  hear  testimony 
Willi  reference  to  another  and  different  game 
of  cards  played  with  Hardin  on  the  same 
day.  Neither  the  conduct  of  Bright  or  the 
deceased  when  playing  cards  with  Bardin 
had  any  connection  with  the  case.  That 
Bri^t  was  drunk,  a  violent  man,  and  ready 
to  shoot  In  Itebatf  of  his  liriend,  the  deceased, 
this  proof  dearly  shows.  His  conduct  and 
actions  on  that  day,  in  every  way  repre- 
hensible, was  before  the  Jury,  and  the  great- 
est latitude  given  the  defense  In  ttie  prose- 
cution of  the  case. 

As  to  Uie  testimony  of  Wlckersfaam,  and 
the  attack  upon  his  character,  we  are  not 
disposed  to  say  that  the  time  he  lived  In 
Hardlnsbnrgh  was  too  remote  to  enable  the 
witnesses  who  then  knew  him  w^  to  speak 
of  his  character  or  veracity  at  the  date  of 
the  trial,  or  that  the  court  should  have  told 
the  Jury  the  object  of  impeaching  a  wttness. 
This  was  not  necessary,  and,  besides,  the 
Jury  had  before  tbem  witnesses  who  had 
known  Wlckersham  in  the  last  two  years 
pending  his  trial.  They  spokB  well  of  him, 
and  Bved  nearer  the  place  of  trial  than 
those  who  knew  him  at  Hardinsborgh.  This 
man  has  been  tried  hi  a  county  where  all 
the  parties  and  witnesses  were  known,  and 
doubtless  by  an  tatrillgent  Jury,  presided 
over  by  an  able  and  impartial  Judge,  and 
to  say  that  the  objections  raised  In  this 
case  were  sufficient  to  Justify  a  reversal 
when  guilt  Is  so  manifest  would  be  trifling 
with  the  administration  of  Justice.  Judgment 
affirmed. 


TUTTLE  «t  sL  V.  BEBRYMAN. 

(Co«it  of  Appeals  of  Kentucky.    Sept.  16, 

1S&3.) 

WiiAs— MuoKixnuM  DascwBisa  Pbopbhst—    | 
Phobate— Pabol  EvinaxcB.  j 

1.  A  writing  referred  to  in  a  will,  so  as  to  ! 
be  made  a  part  of  It,  need  not  be  probated  I 
with  the  win. 

2.  Where  a  will  states  that  land  is  to  go 
to  certain  persons  according  to  deeds  wfaicb 
testator  has  made,  parol  eyidence  is  not  ad- 
miiisible  to  show  that  by  "deeds"  were  meant 
osrtain  memoranda  made  by  the  draughtsman, 
and  aevet  signed  by  testator. 


Appeal  from  coOrt  of  common  pleas,  Clark 
county. 

"To  be  offldally  reported." 

Action  by  Samuel  Borryman  against  3.  N. 
Tuttle  and  others  for  partition  of  land. 
Judgment  for  plaintiS.    Defendants  appeal. 

I.  N.  Cardwell,  for  appellants.  Haggard 
&  Benton,  for  appellee. 

PRYOR,  J.  James  Sheppord,  at  his  death, 
left  a  last  will  and  testament,  and  three 
children  snnivlng  him.  This  action  below 
vras  instituted  to  have  his  wUl  construed. 
The  provision  from  which  the  litigation 
arises  is  as  follows:  "And  at  my  death, 
and  the  death  of  my  wife,  Susan,  this  tw» 
hundred  and  fOrty-^ve  acres  of  land  I  have 
made  deeds  to  my  three  children,  giving 
courses  and  lines  as  the  deeds  describe, 
and  at  onr  death  they  are  to  have  peaceable 
possession  of  their  land  described  In  deeds."' 
The  widow  of  the  testator  died,  and  the 
plalntur,  cue  of  the  diUdren,  seeks  by  this 
petition  a  partition  of  the  land  19  equal 
parts,  alleging  that  no  deeds  were  ever  made. 
The  an^ellants  answn',  and  say  that  the 
drBughtsman  of  the  will  made,  at  the  time' 
it  was  written,  memoranda  of  the  location, 
quantity,  and  boondary  of  each  chUd's  por- 
tion, and  the  memoranda  were  what  the  de- 
visor termed  "deeds;"  and,  further,  that 
the  appellee  had  entered  and  cultivated  her 
part  as  designated  by  the  memoranda  for 
one  year.  There  was  a  demurrer  to  the 
answer,  and  the  denmrrer  sustained,  and  a 
partition  ordered. 

It  is  contended  in  argument  for  the  plain- 
tiff that  a  writing  referred  to  in  the  will, 
so  as  to  be  made  part  of  It,  must  be  re- 
corded or  probated  with  the  wOl  itself,  so 
as  to  make  it  effectual.  We  do  not  under- 
stand this  to  be  tlve  rule.  A  paper  executed 
that  Is  signed  by  the  testator,  or  If  unexe- 
cuted as  in  this  case,  must  be  so  described 
by  the  will  Itself  as  to  leave  no  doubt  in 
the  mind  of  the  chancellor  that  it  is  the 
paper  referred  to.  It  must  be  clearly  and 
certainly  Identified.  The  will  being  properly 
attested,  and  admitted  to  probate,  estab- 
lishes the  pniier  as  a  part  of  that  instrument 
It  referred  to  it,  and  the  probate  incorpo- 
rates It  as  part  of  the  will.  1  Redf.  Wills, 
p.  264.  We  must,  however,  concur  with  the 
court  below  In  his  ruling,  sustaining  the  de- 
murrer. The  memoranda  were  made  by  the 
draughtsman;  were  never  signed  by  the  tes- 
tator; no  deeds  were  ever  executed;  and 
to  admit  testimony  that  mere  memoranda 
were  intended  as  a  deed  would  be  to  con- 
tradict the  express  language  of  the  will 
itsdf.  Parol  testimony  that  changes  the  en- 
tire chapxcter  of  the  instrument  referred  to 
in  tide  win  would  be  dangerous  in  Its  char- 
acter, and  enable  any  paper  to  be  substi- 
tuted as  the  one  referred  to  by  the  testa- 
tor. It  is  Immaterial  what  the  intention  of 
the  devisor  may  lukve  been,  for  it  is  oftea 
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«a^  to  show  by  parol,  if  snch  testimony 
was  admissible,  that  the  testator  Intended 
to  do  that  which  Is  directly  the  reverse  of 
his  intention  as  expressed  In  the  wUl  Itself; 
and  whUe  the  testator  may  have  designed 
to  malte  a  division  of  this  land  in  his  life- 
time, and  perfect  the  title  In  his  diUdren, 
still  he  failed  to  do  so,  and  proof  of  the 
mailing  of  mere  memoranda  by  the  draughts- 
man or  surveyor  as  evidence  of  title  In  the 
children  when  the  wlU  says  that  deeds  had 
been  made  would  be  Identifying  and  making 
a  part  of  testator's  will  a  writing  that  in 
no  manner  corresponds  with  that  referred 
to  in  that  instrument  It  was  no  doubt  the 
intention  of  the  testator  to  make  deeds, 
and  leave  his  children  with  a  title  to  the 
land  referred  to  in  the  memoranda.  It  was 
something  to  be  executed  in  the  future. 
He  may  have  changed  this  purpose,  and  con- 
cluded to  let  an  equal  division  be  made, 
as  he  no  doubt  attempted  himself  to  do. 
The  will  is  intelligently  written.  Both  the 
draughtsman  and  the  testator  must  have 
known  that  these  memoranda  In  a  paper  by 
one  other  than  the  testator,  and  not  signed 
by  him,  were  not  a  deed  or  a  bond  for  title, 
and  it  is  plain  that  the  probate  did  not 
cany  with  it,  and  make  part  of  the  will, 
the  memoranda  made  by  the  draughtsman. 
Judgment  affirmed. 


FLINT  V.  COMMONWEALTH. 

{Court  of  Ai>pe«l8  of  Kentucky.     May  29, 
1883.) 

ABBimjt  WITH  InsMT  TO  Eiu.  —  ItroiontsiTT  — 
IClSOONDCOI  09  OoDMsn,  —  Statiko  Ihoohfs- 
TSMT  KVIDBNOB. 

1.  An  Indictment  chandng  that  defendant 
"did  nnlawfally,  feloniously,  and  maliciously, 
with  Intent  to  kill  him,  cut  and  wound  one" 
Y..  is  sufficient,  under  Oen.  St  c.  29,  art  6, 
I  2,  making  it  a  felony  for  any  person  to  "will- 
fally  and  maliciously  cut,  strike,  or  stab  an- 
other," if  the  person  so  injured  does  not  die 
thereby. 

2.  It  is  error  for  counsel,  in  the  pret<ence 
of  the  jury,  to  state  what  he  expected  to  prove 
liy  a  witness,  where  such  evidence  is  incompe- 
tent, and  has  already  been  rejected  for  that 
reason. 

3.  On  the  trial  for  cutting  another  with 
Intent  to  Icill,  evidence  of  a  difficulty  between 
defendant  and  another  person,  wiiich  liad  no 
eonnectlMi  with  the  offense  cliarged,  is  incom- 
petent 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

John  Plint  was  convicted  of  malidonsly 
cutting  and  wounding  another,  with  Intent 
to  kill,  and  appeals.     Reversed. 

Defendant  was  indicted  imder  Gen.  St  e. 
29,  art  6,  {  2,  which  makes  it  a  felony  for 
any  person  to  "willfully  and  mnliclously  cut, 
strike,  or  stab  another  with  a  Imlfe,  sword, 
or  other  deadly  weapon,  with  Intention  to 
kill,  if  the  person  so  stabbed,  eat,  or  bruised 
die  not  thereby,"  etc. 

J.  A.  Dean,  for  appellant  P.  W.  Hardin, 
for  the  Commonwealth. 


LEWIS,  J.  1.  The  charge  in  the  indictment 
in  this  case,  that  "the  defendant  did  unlaw- 
fully, feloniously,  and  maliciously,  with  in- 
tent to  Idll  him,  cat  and  wound  one  Philip 
Yeiser,"  is  sufficient  under  section  2,  art  6, 
c.  29,  Gen.  St,  for  the  words  used  import  an 
exercise  of  the  will,  and  convey  the  same  idea 
aa  do  thoae  contained  in  the  aectloii  re- 
ferred to. 

2.  It  is  assigned  as  an  error  that  the  court 
permitted  the  attorney  for  the  common- 
wealth to  state,  in  the  presence  of  the  Jury, 
what  he  expected  to  prove  by  the  witness 
Spicer,  the  evidence  offered  having  been  de- 
cided incompetent  Witnesses  had  lieen  in- 
troduced and  tpstlfled  In  behalf  of,  and  aa  to 
the  diaracter  ol^  the  defendant,  when  the 
witness  Spicer  was  called  by  the  common- 
wealth in  rebuttal;  and  the  first  question 
put  to  him  was  whether  or  not  he  (the  wit- 
ness) and  defendant  had  ever  had  a  diffi- 
culty, which  the  court  permitted  answered, 
notwithstanding  the  objection  of  the  defend- 
ant The  witness  waa  then  asked  what  oc- 
curred at  that  difficulty,  the  objection  to 
which  was  sustained.  But  the  court  permit- 
ted the  commonwealth's  attorney,  althougfa 
the  defendant  objected,  to  state,  in  the  pres- 
oice  of  the  jury,  that  he  expected  the  wit- 
ness to  state  that  "on  an  occasion  the  de- 
fendant attacked  witness  on  the  street  and 
knocked  him  off  the  sidewalk  with  a  wagon 
spoke."  If  a  party  desires  to  reserve  tlie 
question,  a  statement  of  what  the  witness 
would  testify.  If  permitted,  may  be  reduced 
to  writing;  but  It  is  never  proper  to  permit 
counsel,  against  the  objection  of  the  oppo- 
site party,  to  state  oraJly,  in  tiie  presence 
and  heating  of  the  jury  trying  the  case, 
what  the  rejected  evidence  would  be,  if  per- 
mitted by  the  court  to  be  introduced,  for 
with  it  the  jury  have  nothing  to  do,  and 
should  not  be  influenced  by  it  In  this  caae 
the  court  erred,  in  the  first  instance,  in  per- 
mitting the  witness  to  state  he  had  ever  had 
a  difficulty  with  the  defendant,  for  there 
was  no  connection  whatever  between  that 
difficulty  and  the  one  in  wliich  the  cutting 
and  wounding  were  done,  for  which  the  de- 
fendant was  then  being  tried;  and  evidence 
of  what  occurred  at  the  time  of  the  diffi- 
culty with  the  witness  Spicer,  which  the 
commonwealth's  attorney,  with  the  permis- 
sion of  the  court  improperiy  and  irregu- 
larly put  before  the  jury,  was  obviously  not 
competent  for  any  purpose.  But  the  jury 
did  not  know  it  was  Illegal  evidence,  and 
doubtless,  believing  the  statement  was  made 
by  the  officer  of  the  state  in  good  faith,  and 
for  a  legitimate  purpose,  may  have  accept- 
ed it  as  proof  of  a  fact  bearing  materially 
upon  the  character  of  Uie  defendant,  whoce- 
by  he  was  prejudiced,  and  deprived  «f  a  fair 
triaL 

8.  We  perceive  no  error,  to  the  preijadioe  <n 
the  substantial  rights  of  Qie  defendant.  In. 
the  instructions  given,  nor  in  the  rtfusal  of 
the  court  to  give  those  asked  by  him,  except 
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that  lie  was  entitled  to  an  inatnictlon  to  the 
effect  that  the  Intent  by  him  to  kill  must 
have  existed  at  the  time  the  cutting  and 
womding  were  done,  in  order  to  make  him 
guilty  of  the  offense  charged.  For  the  o^ 
ror  indicated,  the  judgment  is  reversed,  and 
eanse  remanded  tor  a  new  trial,  and  fuirther 
proceedings  consistent  with  this  opinion. 


TOIiBR  T.  COMMOIfWEALTH. 

(Goort  of  Appeals  of  Kentucky.    Sept  14, 

1893.) 

SBOomre  with  Irtknt  to  E^l  —  Indiotiient— 
CiBCuiT  CouBT — Special  Tbrmb— Notiobb  and 
Ordeks. 

1.  Under  Gen.  St.  c.  29.  art.  6,  {  2,  mak- 
ing it  a  felony  when  one  "willfully  and  mali- 
ciously" shoots  at  and  wounda  another  witti 
intent  to  Idll,  an  indictment  accusing  defend- 
ant of  the  crime  of  "maliciously"  shooting  at 
and  woundinr  R.,  with  intent  to  kill  him,  com- 
mitted as  follows:  That  defendant  did  on  a 
certain  day  "willfiJIy,  iraliclously,"  and  felo- 
niouily,  shoot  at,  etc., — is  sufficient,  though  the 
word  "willfully*'  is  omitted  from  the  accusa- 
tory part  of  the  indictment. 

2.  Under  Act  June  10,  1893,  authorizing 
special  terms  of  the  circuit  court  on  orders  of 
the  judges,  or  on  notices  signed  \it  the  judge 


^e 


and  posted,  and  proTidlng  that  tne  order  or 
notice  shall  specify  the  day  on  which  the  term 
is  to  commence,  and  shall  give  the  style  of 
each  case  to  be  heard,  compliance  wim  the 
proTisions  as  to  the  order  and  notice  is  essen- 
tial to  the  validity  of  proceedings  at  the  spe- 
cial term. 

Appeal  from  olrcnit  court,  Iiee  oonnty. 

"To  be  officially  reported." 

Jacob  Toler  was  oonvlcted  of  shooting  and 
wounding  with  Intent  to  kill,  and  appeals. 
Affirmed. 

Riddle  &  Riddle  and  H.  O.  Ully,  for  ap- 
pellant Wm.  J.  H«idrlck,  for  the  Oom- 
monwealtb. 


PRTOR,  J.  The  cases  of  Flint  T.  Com., 
28  8.  W.  Rep.  346,  Barnard  y.  Com.,  (Ky.) 
22  8.  W.  Rep.  219,  and  Johnson  v.  Com., 
(Ky.)  Id.  335,  determine  the  question  made 
as  to  the  indictment  in  this  case.  Section 
2.  art  6,  c.  29,  Oen.  St,  makes  it  a  felony 
where  one  willfully  and  maliciously  shoots 
at  and  wounds  anotho-,  with  the  Intention  to 
kill  him.  Xlie  accusation  in  the  indictment 
is  that  (be  defendant  committed  the  crime 
of  malldonsly  ahootlng  at  and  wounding 
Moses  Roberts,  with  Intent  to  Idll  him,  com- 
mitted aa  follows:  "T^t  the  said  Toler  did 

on  the day  of  January,  1893,  onlaw- 

fally,  wlUfully,  malidously,  and  feloniously 
sboot  at  and  wound  Moses  Roberts,  with  a 
pistol  loaded,"  etc,  "with  the  hitention  to 
kill  him,"  eta  These  averments,  it  seems 
to  US,  are  aufflcient  to  bring  the  case  within 
the  statute  making  it  a  felony  when  one 
willfully  and  mnlidoinsly  shoots  at  and 
wounds  another,  with  the  intention  of  kill- 
ing him.  The  word  "wUUtilly"  is  omitted 
in  the  accnaatoiy  i>art  of  the  Indiotment 
bnt  aa  to   the   mode   vt   committing   the 


offense.  It  la  charged  that  tbe  defendant  will- 
fully,  maUdoudy,  and  feloniously  shot  and 
wounded,  with  the  intent  to  take  his  life; 
and  to  say  that  tite  offense  is  not  stated  with 
soch  certainty  as  to  apprise  the  defendant  of 
What  he  stands  diarged  would  be  extrmnely 
technical,  and  nullity  a  convictlcMi  warranted 
by  lx>th  the  indictment  and  the  proof. 

Some  objection  has  been  made  as  to  the 
action  of  the  court  in  refusing  certain  tes- 
ttmony  to  go  to  the  Jury,  tending  to  show 
that  the  witnesses  for  the  commonwealth 
were  under  ttie  influence  and  oontrol  of  the 
prosecutliig  witness;  and,  while  no  harm 
could  have  resulted  to  the  commonwealth 
by  the  admission  of  such  testimony,  it  whs 
at  least  immatralal,  when  the  fact  of  the 
shooting  was  clearly  established,  and  the 
statutory  ofl^iae  so  oomi^etely  made  out  as 
to  leave  the  Jury  with  nothing  to  consider 
but  the  extent  of  the  punl^ment  to  be  In- 
flicted. 

There  is  one  objection  msde  by  counsel 
that  would  necessitate  a  revctsal,  if  fne  pres- 
ent law  in  regard  to  calling  special  terms  of 
drouit  con<-tB  had  been  in  force  when  the 
special  tern,  was  called  to  try  this  case.  A 
rart  of  the  act  In  regard  to  the  organizatlMi 
of  drouit  courts  provides  "that  a  spedal 
term  may  be  hdd  In  any  county  dther  by 
an  order  entered  of  record  at  the  last  pre- 
oeding  regular  term  in  the  oounty  or  by  no- 
tice signed  by  the  Judge  and  posted  at  the 
court  house  door  of  the  county  for  ten  days 
before  the  spedal  term  is  held.  The  order 
or  notice  shall  spedfy  the  day  when  the  spe- 
cial term  is  to  commence,  and  shall  ^ve  tiie 
style  of  each  case  to  be  tried,  or  in  which 
any  motion,  order  or  Judgment  may  be  made 
or  entered  at  the  special  term,  and  no  other 
case  shall  be  tried,  or  motion,  order  or  Judg- 
ment entered  therein,  unless  by  agreement 
of  parties."  It  is  evident,  therefore,  that 
in  counties  vrhere  the  drouit  court  has  not  a 
continuous  session,  the  order  for  a  spedal 
term,  although  made  at  the  close  or  during 
the  regular  term,  must  ^edfy  the  day  when  ' 
the  spedal  term  is  to  oommence,  and  also 
give  the  style  of  each  case  to  be  tried,  or 
in  which  motions,  orders,  or  Judgments  are 
to  be  made  or  entered.  This,  also,  must  be 
done  when  ttie  special  term  is  called  by  a 
notice  posted  as  the  statute  requires.  Such 
is  the  legislative  wUl,  and  ttals  court  must 
enforce  the  law  as  we  find  it  on  the  statute 
book;  and,  however  inconvenient  it  may  be 
to  call  the  attention  of  litigants  to  cases  to 
be  heard,  or  those  In  which  motions  are  to 
be  made,  the  act  is  imperative,  and  must  be 
followed.  When  looking  to  this  record,  how- 
ever, we  find  that  the  special  term  at  which 
the  accused  ^Vas  tried  was  called  before  the 
aot  reorgSjiiizing  the  drcuit  court  went  into 
effect  and  therefore  the  objections  made  by 
counsel  cannot  avail.  The  order  for  a  spe- 
cial term  was  made  at  the  April  term  of  the 
Lee  clrcTilt  court  held  In  the  year  1893,  and 
the  act  reorganising  the  drcuit  court  and 
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luder  wUcH  this  objeetloii  wblB  taken,  was 
not  amKiored  by  the  governor  untU  the  lOtb 
of  June,  1893,  and  by  ita  proviakms  waB  to 
take  effect  when  ai^ro^ed.  It  was  never 
tnrtended  that  this  statute  shoold  have  a 
rctroacUTe  effect,  and  nullify  orden  made  In 
oaaea  authorized  far  existing  la-vvs;  and,  ivIiUa 
the  statute  In  qneetioa  has  no  application  to 
the  present  caae.  It  is  proper,  by  reaaoa  of 
Its  peculiar  provisions,  that  tiie  atteatfton  of 
oircult  ^dges  should  be  ooUed  to  Its  prorl- 
ilons,  and  tbe  construction  ^aced  upon  it  by 
ttds  court,  as  it  InvulveB  only  a  preliminary 
■tep  In  facUMatlng  tbe  adminlstra'tion  of  the 
law.    The  Jvdgment  bel«w  Is  affirmed. 


NHLSON  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept  20, 
1893.) 

Cbdhnai.  lu-w—AFPEJOr—iUirakTU. 

CMl  Code,  $  7!60i,  which  prwridM  that 
BO  mandate  shall  usue,  nor  decuioa  become 
final,  until  after  30  days  from  the  day  on  which 
the  decision  was  rendered,  appUe*  only  to  civil 
eases;  and  xinder  Oriai.  Code,  f  336,  subd.  3, 
which  provides  Uiat  an  appeal  sliku  •aq>eBd  the 
execution  of  tlM  judgment  only  "uatU  tlie  deci- 
sion of  the  appeal,"  the  mandate  may  issue  im- 
mediately on  an  affirmance  of  a  judgment  of 
eoBvictioo. 

Appeal  from  circuit  court,  Greene  coimty. 

"To  be  officially  reported." 

On  motion  of  the  commonwealth,  by  the 
attorney  general,  to  direct  a  mandate  to  the 
lower  court  to  issue  immediately;  the  prac- 
tice liaving  been  to  wait  until  after  30  daya, 
as  in  civil  cases.     Motion  granted. 

The  Attomey  General,  for  the  motion. 


BENNETT,  O.  J.  Section  760,  Clvfl  Code, 
provides  "that  no  mandate  shall  issue,  nor 
decision  become  final,  until  after  thirty  days, 
excluding  Sundays,  from  the  day  on  which 
QLe  decision  is  rendered,"  etc.  Section  336, 
subd.  3,  Orlm.  Code,  provides  as  follows: 
"The  appeal  is  taken  by  lodging  In  the  clerk's 
office  of  the  court  of  appeals,  within  sixty 
days  after  the  Judgment,  a  certified  tran- 
script of  the  record.  The  clerk  of  the  court 
of  appeals  shall  thereup(m  Issue  a  certificate 
tliat  an  appeal  has  been  taken,  which  shall 
suspend  the  execution  of  the  Judgment  until 
the  decision  upon  the  appeal"  It  will  be 
observed  that  the  Civil  Code  Is  peremptory 
that  no  mandate  In  a  civil  action  shall  issue, 
nor  decision  become  final  thereon,  until  after 
30  days  from  the  day  that  the  decision  was 
rendered.  That  tbls  provision  applies  to  civil 
cases,  only,  is  made  manifest  by  the  fact 
that  in  criminal  cases  the  clerk's  certificate 
suspends  execution  of  the  Jadgment  "until 
the  decision  upon  the  appeal,"  only.  As  sec- 
tion 7C0  of  the  Civil  Code  applies  to  clvfl 
cases,  only,  and  as  there  is  no  such  provision 
in  reference  to  criminal  cases  not  penal,  it 
foKows  that  in  case  of  an  affirmance  of  a 


Judgment  of  c(Mivlctioo  the  mandate  may- 
issue  Immediately.  Let  the  mandate  in  tlii» 
case  issue. 


NORTHUP  V.  STANDIFBR. 
(Cooct  of  Appeals  of  Kentucky.    Sept  26^ 
1893.) 
SPBCinc  Pbrfokmamce — Cossidbratiox. 
A  contract  to  convey  half  the  minerBE 
in  defendant's  land  to  plaintiffs,  in  considera- 
tion of  one  dollar  and  the  benefits  to  accrue  to- 
defendant  ttttm  the  extension  to  a  point  named. 
of  a  railroad,  with  which  plaiatiffs  do  not  ap- 
pear to  have  any  connection,  will  not  be  spe- 
cifically enforced,  as  there  is  only  a  nominal 
coBsideration   for  the  contract:    and   the   fact 
that  plaintiffs  did  aid  in  constmctins  a   rail- 
road to  the  point  named  does  not  make  a  leeal 
cousideratioB.    since   the   construction    of    the- 
road  is  not  the  one  mentioned  in  the  contract 

Appeal  from  drctiit  court,  Johnson  county. 

"Not  to  be  officially  reported." 

Action  by  John  H.  Northup  against  T- 
Standifer  for  the  specific  performance  of  S' 
contract  to  convey  minerals  in  certain  lands. 
From  a  Jadgment  in  defendant's  favor,  plaii>~ 
tiff  appeals.    Affirmed. 

The  contract  in  the  case  of  Northup  v. 
Ward,  (Ky.)  15  S.  W.  Rep.  2i7,  of  whit^  tbe 
one  in  issue  is  a  flacsimile,  is  as  tnUomt 
"Know  all  men  by  these  presents,  that  I, 
Marlon  Ward,  of  the  conuty  of  Johnson,, 
state  of  Kentucky,  for  and  In  consideratioB 
of  the  benefits  and  advantages  wliich  wilt 
result  to  me  from  the  location,  construction,^ 
and  extension  of  the  Chataroi  Railway  in  a 
southerly  direction,  from  or  near  its  present 
termlBus,  and  the  further  consideration  of 
one  &oila.T  in  hand  paid  by  John  Carlisle,  of 
Cincinnati,  Ohio,  and  Jay  H.  Northup,  of 
Looisa,  Ky.,  to  me,  the  receipt  of  whi<^  Is. 
acknewledged,  do  agree  aad  bind  myself,, 
heirs,  assigns,"  etc.,  to  give,  grant,  and  ooi»- 
vey  to  said  Carlisle  and  Northup,  their  heirs^ 
or  assigns,  the  following  described  property, 
to  wit:  "The  undivided  balf  of  all  rninemK 
on  my  lands,  being  seventy-five  acres,  more- 
or  less.  [Etere  follows  description  of  tb» 
land.]  The  al9ov«  is  givm  «poa  the  oondf- 
tloB  that  tlie  said  railway  extension  Is  to  be 
made  on  or  before  the  first  day  of  October,. 
1£89,  to  White  Home  creA;  otherwise,  not 
to  be  binding.  Wben  said  railroad  ts  coo- 
Btmoted  to  WUte  House  creek,  I  herebgr 
bind  myself,  heirs,"  Mc.,  "to  make  said  Car- 
lisle and  Northup,  ttielr  heirs  or  assigns,  » 
deed  of  general  warranty  to  the  above-de- 
scribed property." 

Wallace  &  Lackey,  for  appeUant  Stewart 
&  Stewart,  for  appellee. 

BENNETT,  C  J.  The  contract  sued  on  in 
this  case  is  a  facsimile  to  that  reported  la 
Northup  V.  Ward,  (Ky.)  15  S.  W.  Repu  247. 
It  was  decided  in  that  case  that  there  wa» 
no  conslderaticsi  for  the  appellee's  promise- 
to  convey  onc-balf  interest  in  his  mlncaral 
lands.  The  fact  that  the  appellant  did  aid 
In  constructing  a  railroad  from  a  point  to  ». 
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point  m<!ntloned  In  the  contract  does  not 
suke  a  legal  conalderatkin,  for  tbe  constmc- 
tion  of  said  road  was  not  the  one  meationed 
in  the  contract    The  Judgment  la  affirmed. 

McHARGUB  t.  COMMONWEALTH. 
<Goart  of  Appeals  of  Kentncky.    Sept.  16, 

1893.) 

Cbimisal  Iuw— AppBAir— Presumptiok— Dtixo 

Declakations. 

1.  Where  an  indictment  is  found  in  one 
■county  charging  the  crime  to  have  been  com- 
mitted there,  and  the  trial  was  had  in  a  dif- 
ferent conntr,  the  court  of  am>eala  wiU  pre- 
sume, in  the  absence  of  anything  to  the  con- 
trary in  the  record,  that  all  the  steps  required 
l>y  statute  to  obtam  a  change  of  venue  were 
taken,  and  that  all  the  papers,  together  with  a 
traniicript  of  the  record,  had  been  transmitted 
to  the  clerk  of  the  court  in  the  trial  county. 

2.  Where  a  wound  is  of  such  a  nature  as 
te  make  it  plain  that  the  woanded  man  be- 
fie^ed  he  would  die  very  soon,  and  hie  oonver- 
aation  shows  that  he  believed  death  Inevitable 
and  near  at  hand,  his  declarations  made  with- 
in an  hour  of  his  deceaae  are  admissible, 
thouKfa  he  did  not  expressly  state  that  he  was 
bound  to  die,  or  that  he  had  no  hope  of  recov- 
-ery. 

Appeal  from  circuit  court,  Knox  county. 

"Not  to  be  officially  reported." 

Samuel  McHargue  was  Indicted  for  mur- 
der. From  a  conrictlon  of  manslaughter, 
lie  appeals.     Affirmed. 

James  D.  Black,  J.  Smith  Hays,  and  D. 
K.  Rawlings,  for  appellant.  W.  J.  Uendridc, 
Xor  the  OouuncDwealth. 

L.KWIS,  J.  Tbe  main  point  attempted  to 
be  made  by  caanaei  in  this  case  is  that  be- 
eaiuMi  tbe  Indictment  was  fbund  against  ap- 
pdhiut  in  WUtley  county,  and  the  offense 
«f  murder,  witli  which  be  is  charged,  ap- 
pears from  the  indictment  to  have  been 
oonimitted  there,  we  are  bound  to  assume 
tbe  Ejiox  circuit  court,  in  wblcb  he  was 
tried  and  found  guilty,  was  without  }u- 
risdlctioiL  The  reasonable  presumption 
is  that  all  the  steps  required  by  statute  In 
«rder  tor  appellant  to  obtain  a  change  of 
venue  were  taken,  and  that,  when  the  trial 
took  place,  the  original  papers,  together  with 
a  transcript  of  tbe  record,  pertaining  to  the 
prosecution,  had  been  transmitted  by  tbe 
«Ierk  of  Whitley  circuit  court,  as  was  his 
■duty,  to  deik  of  Knox  drcnit  court,  and 
were  before  the  latter  court  as  indisputable 
«videuce  of  the  change  of  venue;  otherwise, 
we  bare  to  assume  that  tbe  Knox  circuit 
■court,  utterly  without  right  or  authority, 
undertook  to  try  appellant  for  an  offoise  In- 
▼olvlng  bis  life,  and  to  finally  adjudge  his 
ptinishment  by  confinement  in  the  peniten- 
tiary. Appelant,  having  in  the  Knox  cir- 
cuit court  pleaded  to  the  issue,  and  submit- 
ted -without  objection  to  trial,  cannot  require 
the  commonwealth  to  moke  proof  in  this 
comrt  the  change  of  venue  was  actually 
made.  But  there  is,  however,  enough  In 
-the  record  to  thoroughly  satisfy  us  the  orig- 
jjuU.  papers  and  transcript  of  orders  made 


in  the  Whitley  circuit  court,  Including  the 
proceeding  and  order  for  change  of  venue, 
were  in  possession  of  the  clerk  oif  the  Knox 
circuit  court,  and  before  that  court,  when 
the  case  was  called  and  tried.  But  tw* 
witnesses  seem  to  have  been  present  when 
the  homicide  took  place,  and  their  atat»- 
oiKkts  do  not  agrea  But  tbe  Jury,  under 
proper  instructioa  by  the  court,  found  from 
tbe  evid^ice  appellant  guilty  of  manslaugb- 
ter,  and,  as  there  is  evidence  to  support  the 
verdict,  it  cannot  be  disturbed. 

It  is  not  indispensable,  in  order  to  render 
proof  of  dying  declarations  competent,  for 
deceased  to  have  stated  he  was  bound  te 
die,  and  had  no  hope  of  recovery.  The  fact 
of  Impending  death,  and  consciousness  of  it 
on  part  of  a  wounded  person,  may  be  proved 
by  circumstances.  The  deceased  was  shot 
about  the  lower  part  of  the  stomach,  and 
the  wound  was  so  large  that  the  attending 
physician  stated  he  could  put  all  his  band 
in  It,  and,  besides,  the  bowels  were  pro- 
truding. It  is  therefore  plain  the  deceased 
believed  he  would  die  very  soon,  as  he  did 
in  less  than  one  hoar,  and  that  be  was  ut- 
terly without  bope  of.  recovery.  Besides, 
what  he  said  showed  he  believed  his  death 
Inevitable  and  near  at  hand.  His  expres- 
sion, was  that  "it  was  an  awful  fix  for  one 
to  be  In  without  warning."  But  It  seems 
to  us  the  question  of  competency  is  immar 
terial,  for,  besides  the  words  Just  quoted, 
his  only  remark  was,  "I  am  shot;"  so  that 
nothing  he  said  really  bears  upon  the  cause 
or  manner  of  his  b^ng  shot  We  perceive 
no  error  of  the  court  tn  admitting  or  reject- 
hig  evidence,  or  In  any  other  respect  prej- 
udicial to  substantial  rights  of  appellant 
Judgment  aiOrmed. 


TRIBBLB'S  EX'RS  v.  BKOADUS. 

(Oonrt  of  Appeals  of  Kentncky.    Sept.  19, 

1898.) 

Mahiibd  Woman  as  Bxkoutbix. 

Where  the  duties  of  a  widow  are  purely 

executorial,   and  not  those  of  a  trustee,  they 

are  avoided  by  her  marriage,  under  Qeio.  St. 

c.  38,  art.  1,  t  16. 

Appeal  from  circuit  court  Madison  county. 

"Not  to  be  officially  reported." 

Action  between  Alexander  Tribble's  ex- 
ecutors and  Nancy  Broadus  to  determine  the 
right  of  the  latter  to  act  as  executrix.  From 
a  Judgment  for  the  latter  the  former  ap- 
peal.    Reversed. 

J.  A.  SnlUvan,  for  appeUants.  Smith  ft 
Moberly,  for  appellea 

BBNNBTT,  a  J.  Alexander  Tribble  died 
testate.  He  devised  a  large  part  of  his  es- 
tate to  his  wife;  also  a  considerable  part  to 
his  two  nephews.  He  also  made  some 
specific  devises.  He  appointed  his  wife  and 
two  nephews  executors  of  tb»  will,  who 
qualified  and  entered  upon  their  executorial 
duties.     Afterwards   the  wife  married  Mr. 
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BroadUB,  and  the  other  executors  deny  her 
right  to  oontlnae  longer  as  executor.  She 
contends  that  the  duties  that  she  was  re- 
quired to  perform  under  the  will,  at  the  time 
of  her  marriage,  were  those  of  trustee  mere- 
ly. The  General  Statutes  (chapter  89,  art  1, 
S  IS)  provide.  In  substance,  that  a  married 
woman  shall  not  be  appointed  executor  or 
administrator,  and  that  the  marriage  of  a 
female  executor  or  administrator  shall  "avoid 
the  trust"  It  seems  that  the  marriage  of 
the  appellee  eo  Instante  avoided  the  trust 
Now,  the  only  question  Is,  was  she  executor 
or  trustee  merely  at  the  time  of  the  mar- 
riage? It  seems  that  her  duties  and  powers 
under  the  will  were  all  purely  executorial, 
and  not  those  of  trustee  merely.  Tbe  judg- 
ment is  reversed,  eta 


NELSON  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept.  19, 

1893.) 

HoinCISB— EVIDENCX— CONTINUANCS. 

1.  Defendant  and  another,  the  only  per- 
sons present  when  deceased  was  killed,  swore 
that  deceased  was  trying  to  get  at  defendant 
around  a  certain  tree,  and  was  cntting  at  him 
with  a  large  Icnife;  that  defendant  did  not  fire 
until  he  had  retreated  from  the  tree,  followed 
by  deceased.  Other  witnesses  testified  tliat, 
while  they  saw  tracks  on  defaidant's  side  M 
the  tree,  there  were  none  on  the  other  side  be- 
tween deceased's  body  and  the  tree,  a  space  of 
15  feet,  though  the  ground  was  soft  A  knife 
was  lying  loose  in  deceased's  hand.  Beld,  that 
a  verdict  of  guilty  was  sustained  by  the  evi- 
dence. 

2.  A  continuance  because  of  absent  wit- 
nesses was  prf^ierly  denied  where  the  facts  as 
to  which  they  would  testify  were  shown  by 
other  evidence^ 

3.  Evidence  that  defendant  was  engaged 
in  selling  liquor,  while  immaterial,  was  not 
prejudicial. 

Appeal  from  circuit  court.  Green  county. 
"Not  to  be  officially  reported." 
J.  D.  Nelson  was  Indicted  for  bomidde, 
and  convicted,  and  appeals.    Affirmed. 

Jeff.  Henry,  for  appellant  W.  J.  Hen- 
drlck,  for  the  Commonwealth. 

LEWIS,  J.  From  the  testimony,  appe- 
lant fu>d  Skeggs,  Jointly  indicted  with  him, 
were  tbe  only  persons  present  when  the 
homicide  occurred  for  which  they  were  in- 
dicted. According  to  their  statements,  which 
do  not  substantially  vary,  Thompson,  the 
deceased,  was,  whai  shot  endeavoring  to  cut 
appellant  with  a  large  knife  at  the  time  he 
fired  the  shot  that  was  foUowed  by  others, 
resulting  in  death,  Skeggs  taking  no  part  In 
the  difficulty;  so  that  tbe  Jury  were,  it 
seems  to  us,  bound  to  acquit  If  this  evi- 
dence was  credited.  But  their  version  of 
the  affair  was  inconsistent  with  the  facta 
and  circumstances  proved  by  other  witnesses 
who  went  to  the  place  soon  after  the  killing. 
They  both  swore  deceased  was  endeavoring 
to  get  to  appellant  around  a  tree  described 
and  Identified,  and  was  cutting  at  Iilm  while 
the  tree  was  between  them,  and  that  ap> 


pellant  did  not  fire  until  he  had  retreated 
from  the  tree,  followed  by  deceased.  Other 
witnesses,  however,  state  that  while  they 
saw  tracks  of  a  person  on  the  opposite  side 
of  the  tree  from  where  Thompson  lay  on  his 
back,  dead,  and  where  api>ellant  confesses 
be  was,  there  were  no  tracks  to  be  seen 
between  the  body  of  Thompson,  about  15 
feet  off,  and  the  tree,  though  the  ground 
was  soft  It  was  also  found  that  a  large 
knife  was  lying  in  Thompson's  hand.  It 
was  not  grasped  at  all,  and  consequently  may 
have  been  put  there  after  he  died.  Tbeae 
two  drcmstances  may  have  been  reasanaUy 
regarded  by  the  Jury  as  sufficient  to  show 
deceased  was  not  at  the  tree,  or  near  enough 
to  appellant  to  cut  him  with  the  knife,  bat 
was,  instead,  shot  by  appellant  from  behind- 
the  tree,  without  any  legal  excuse.  Tbe  sub- 
stantial rights  of  appellant  were  not  we 
think,  prejudiced  by  the  refusal  of  the  court 
to  grant  a  continuance  on  account  of  absent 
witnesses,  even  if  he  had  exercised  diligence 
in  endeavoring  to  procure  their  attendance; 
for  threats  by  deceased  to  take  his  life. 
which  he  stated  he  could  prove  by  absoit 
witnesses,  were  fully  shown  on  the  trial  to 
liave  been  made.  And,  in  view  of  the  facta 
that  appellant  and  deceased  had  a  previous 
difficulty,  during  wliich  they  shot  at  each 
other,  and  that  the  general  reputation  of  de- 
ceased was  that  of  a  dangerous  and  blood- 
thirsty man,  the  Jury  could  have  had  no 
doubts  of  the  alleged  threats  to  take  appel- 
lant's life  having  been  made. 

Whether  appellant  was  at  the  time  en- 
gaged In  selling  liquor  was  immaterial,  but 
we  do  not  see  how  he  was  prejudiced  by 
that  fact  being  proved.  No  attempt  -was 
made  to  prove  the  general  character  for 
veracity  of  either  appellant  or  Skeggs  to  be 
bad.  Nevertheless  they  seem  not  to  hnve 
been  Iielieved  simply  because  their  state- 
ments were  shown  by  Indisputable  facts  and 
circumstances  to  be  untrue.  The  instruc- 
tions are,  we  think,  unobjectionable,  and,  as 
no  error  of  law  occurred  during  the  trial 
prejudicial  to  substantial  rights  of  appel- 
lant and  there  was  evidence  to  support  the 
verdict  the  Judgment  must  be  affirmed. 


RICHARDSON'S  ADM'X  v.  BANTA. 

(Court  of  Appeals  of  Kentucky.    Sept  21, 
1893.) 

CliintS  AOAINST  DaOKDBNTS'  ESTATIS  —  Intbrbst 

— Demako. 
Oen.  St  e.  39,  art  2,  f  53,  forbidding 
the  allowance  of  interest  oa  claims  against  es- 
tates unless  demanded  of  the  administrator 
within  a  year  of  his  appointment,  does  not 
require  snch  demand  where,  within  said  year, 
the.  administrator  files  liis  bUl  in  equity  to  aet- 
tle  the  estate,  and  the  case  is  rotecred  to  ■ 
commissioner  to  audit  claims. 

Appeal  from  circuit  court  Shelby  county. 
"Not  to  be  officially  reported." 
Petition  by  administratrix  of  the  estate  at 
B.  T.  Richardson,  deceased,  to  settle  the  ca> 
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tate.  She  appeals  from  the  Jadgment  of  the 
circuit  court,  allowing  the  claims  of  George 
H.  Banta.    Affirmed. 

Geo.  W.  Jolly,  for  appellant  O.  O.  OU- 
bert,  for  appdlee. 

HAZELRI6G,  J.  The  provlaionB  of  the 
OItU  Code  as  to  asrignments  of  error 
taaylng  been  repealed,  even  in  cases  respect- 
ing the  settlement  of  trust  estates  and  es- 
tates of  deceased  pei8<»s,  and  the  appeal  in 
this  case  granted  by  the  lower  court  tmring 
been  abandoned,  and  the  one  granted  by  the 
clerk  of  this  court  being  within  two  years 
from  the  rendition  of  the  judgment,  and  the 
transcript  haying  been  filed  at  least  20  days 
before  the  first  day  of  the  second  term  of 
this  conrt  next  after  this  latter  appeal,  the 
motion  to  dismiss  the  appeal  for  want  of  an 
assignment  of  errors,  and  because  the  tran- 
script was  not  filed  as  provided  by  law, 
must  be  overruled.  If  the  dismissal  had 
been  asked  because  the  appellant  had  failed 
to  appear  in  person  or  by  brief  In  this  court, 
it  might  hare  been  sustained.  This  was  an 
action  to  settle  the  estate  of  E.  T.  Richard- 
son, brought  by  his  administratrix,  the  pres- 
ent appellant  The  Judgment  of  the  lower 
court  allowing  the  claims  of  the  appellee, 
with  Interest  accruing  thereon  after  the 
death  of  Richardson,  is  the  matter  com- 
plained of.  The  appellant  qualified  as  ad- 
ministrati-lx  on  March  21,  188S,  and  insti- 
tuted this  action  on  January  12,  18S9.  In 
March,  1880,  an  order  was  entered  referring 
the  case  to  the  -  master  commissioner  for 
proof  of  claims,  and  directing  creditors  to 
appear  before  him  before  the  25th  March, 
1889,  and  prove  their  claims.  The  appellee 
did  so,  and  his  three  notes,  amounting  to 
some  $6,400,  were  allowed.  No  demand  was 
necessary.  Grey's  Bx'r  v. '  Lewis,  79  Ky. 
456.  Tbe  interest  was  properly  allowed. 
"Where  an  administrator,  within  one  year 
after  his  appointment  files  his  petition  in 
equity  for  a  settlement  of  the  estate  of  his 
Intestate,  and  the  case  is  referred  to  a  com- 
missioner to  audit  claims  against  the  estate, 
a  demand  by  a  creditor,  as  required  by  sec- 
tion 53,  art  2,  c.  39,  Gen.  St,  is  not  necessary 
in  order  to  entitle  him  to  Interest"  Hamil- 
ton's Adm'r  V.  Taxiton,  3  Ky.  Law  Rep.  471. 
That  case  Is  conclusive  of  this.  Judgment 
afOrmed. 

STEARNS  V.  CHENAULT  et  al. 

(Oonrt  of  Appeals  of  Kentucky.    Sept  21, 
1893.) 

NOTAST'8  Seal— Ohio  Statutb. 

The   Ohio   statute  requires   a   notary's 
•eal  to  b*  1}4  inches  in  diameter,  surrounded 

by  the  words,   "Notarisl  Seal  County, 

Oliio,'*  and  to  contain  of  the  coat  of  arms  the 
mountain  ranee,  the  rising  sun,  the  bundle  of 
arrows,  and  the  sheaf  of  wheat.  A  deed  re- 
corded more  than  11  years  showed  a  very  dim 
impression,  but  under  a  maenifying  glass  the 
range^  snn,  and  arrows  were  visibTe,  and  the 


surronndine  words  "Notarial  Seal  Hamilton 
County,  O.  Beld  prima  fade  snfScient  to  ad- 
mit the  deed  as  eyid«ice. 

.  Appeal  from  oonrt  of  common  pleas,  Pow- 
dl  county. 

"Not  to  be  aadaily  reported." 

Ejeotment  by  J.  W.  Steams  against  Joel 
Chenaiult  and  others.  Judgment  for  defend- 
anta     PlalntlfC  aippeals.     Reversed. 

Wood  &  Day,  for  appellant  J.  B.  White, 
for  appellees. 

PRYOB,  J.  Tbia  was  an  aollon  of  eject- 
ment and  the  court  below  on  the  hearing 
excluded  from  tiie  Jury  a  deed  for  the  land 
In  controversy,  leaving  the  plaintiff  without 
title.  That  Instrument  oonneoted  his  title 
with  that  of  the  patent  under  which  the 
plaintiff  claimed,  and  when  excluding  It  as 
evidence  entitled  the  defendant  to  a  verdict. 

The  only  question  arising  necessary  to  be 
decided,  springs  from  the  seal  of  the  notary 
public  annexed  to  his  certlfloate  to  the  deed 
made  the  plaintiff  by  one  Mitchell.  The 
acknowledgment  purports  to  have  been  made 
in  the  state  of  Ohio  before  a  notary  of  that 
state.  It  is  objected  that  the  notarial  seal 
does  not  show  upon  It  the  devices  required 
by  the  statute  of  Ohio,  and  that  without 
such  a  seel  the  certificate,  although  proper 
In  o^er  respects,  is  defective.  'Hie  seal  is 
required  to  be  one  inch  and  one-fourth  in 
diameter,  surrounded  by  the  words  "Notarial 

Seal County,  Ohio,"  and  shall  contain 

as  muc^  of  the  coat  of  arms  as  exhibits  the 
mountain  range,  the  rltfng  sun,  the  bundle 
of  arrows,  and  the  sheaf  otf  wheat  The 
original  deed,  with  the  seal  and  oerUflcate, 
is  before  us  for  Inspeotion.  It  was  record- 
ed In  the  proper  county  in  1882,  and  the  Im- 
prea^on  mode  upon  the  imper  In  affixing  the 
seal  is  dim  and  scarcely  perceptible  with  the 
naked  eye.  With  a  magnifying  glass  the 
mountain  range,  the  rising  sun,  and  the  ar- 
rows may  be  seen,  and  the  words,  "Notarial 
Seal  Hamilton  County,  O.,"  surrounding  the 
seaL  Instead  of  the  word  "Ohio"  we  find 
the  letter  "O,"  and  this  seems  to  be  the  only 
departure.  Some  of  the  letters  in  giving  the 
name  of  tlie  county  are  scarcely  vlalblie,  but 
at  the  same  time  it  is  evident  that  the  seal 
was  affixed,  and  (n  oompliance  with  the  law 
of  OMo.  Tbere  is  nothing  in  the  record 
sbowing  the  certlfloate  or  seel  to  be  a  for- 
gery, and  upon  Its  face  It  bears  the  evldeace- 
of  a  genuine  certificate.  The  name  of  the 
notary  Is  glv^i,  and,  If  fraudulent  It  wUl 
be  easy  for  the  defense  to  make  it  appeal-. 
Deeds  executed  out  of  the  state  and  within 
the  United  States,  when  certified  under  his 
seal  of  office  by  a  notary  to  have  been  ac- 
knowledged as  required  by  the  statute,  may 
be  admitted  to  record.  The  deed  offered  In 
evidence  having  been  so  cerdfled,  a  certified 
copy  should  have  gone  to  the  Jury  as  evi- 
dence of  title.  The  Judgment  is  reversed, 
and  remanded  for  a  new  trial,  and  for  pro- 
ceedtngs  consistent  with  this  opinion. 
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MUIXIKIN  r.  MUIiLlKIN. 
(C!onTt  of  Appeals  of  Kentucky.    Stpt  26, 

1803.) 

pLEi.Dii(0— Separate  Defense— Pabaobaph*—  * 
Proof  of  Handwhitis-o. 

1.  In  an  action  on  a  note,  where  the  answer 
<|enieB  the  execution  and  delivery,  another  alle- 
gation in  the  aame  paragraph,  settinjr  up  want 
of  coiisi'.leration,  is  not  admitted  by  failure  tu 
reply,  since  Civil  Code,  §  113,  requires  each 
cause  of  action  or  defense  to  be  distinctly  stated 
in  a  separate  numbered  paragraph;  and,  the  is- 
sue of  non  est  factum  having  already  been 
made,  plaintiff  was  not  required  to  move  that 
the  answer  be  paragraphed. 

2.  In  an  action  on  a  note  alleged  to  hare 
been  executed  by  a  deceased  person,  a  finding 
that  the  slgnaturs  is  genuine  will  not  be  dis- 
turbed where  10  or  12  witnesses,  who  were  fa- 
miliar with  the  handwriting  of  deceased,  testi- 
fied that  it  was  his  signature,  and  the  only  evi- 
dence to  the  contrary  was  that  of  four  or  five 
experts,  based  on  a  mere  comparison  of  the  dis- 
puted signature  with  other  genuine  signatures 
shown  them  for  the  first  time  at  the  trial. 

S.  The  admission  of  incompetent  evidence 
Is  DO  ground  for  reversal  where  the  matter  is 
satisfactorily  proved  by  the  oompetent  evidence 
in  the  case. 

Appeal  from  circuit  court,  Jefferaon  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  T.  B.  Mnlllkln  against  Lilly 
Turner  Mullildn,  executrix,  etc.,  (rf  A.  D. 
MuUtkln,  deceased,  od  a  promissory  note  al- 
leged to  have  been  executed  by  the  deceased. 
From  a  Judgment  In  plaintiff's  faror,  de- 
fendant appeals.     Affirmed. 

Horgis  &  Turner  and  T.  L.  Burnett,  for 
appellant    Lane  &  Burnett,  for  appellee. 

LEWIS,  J.  T.  B.  Mullikln  brought  this 
action  a^lnst  Ully  T.  Mullikln,  executrix 
of  the  will  and  widow  of  A.  D.  MulUkin, 
for  Judgment  on  a  promissory  note  purport- 
ing to  hare  been  executed  to  plaintiff  by 
the  testator  July  17,  1890,  and  payable  60 
days  thereafter.  To  the  petition  the  follow- 
ing answer  was  filed:  "The  defendant  de- 
nies that  her  testator,  A.  D.  Mullikln,  signed, 
executed,  or  deliTered  to  plaintiff  or  any  one 
for  him  the  note  described  In  i^alntiff's  pe- 
tition: or  (hat  taid  not*  has  or  had  any  cotir 
4ideralion  trhaUver  to  tup-port  it;  or  that 
tlie  plaintiff  is  tlie  owner  of  said  note;  or 
that  It  is  long  or  at  all  past  due  or  owing 
to  the  plaintiff."  Plaintiff  moved  the  court 
to  strike  from  the  answer  the  w<h^  we 
have  italicized,  bat  that  motion  being  over- 
ruled, a  reply  was  filed,  but  subsequently 
withdrawn;  and  then  defendant  made  a 
motion  that  so  much  of  hw  answer  be  tak- 
«n  for  confessed  as  denied  the  note  has  or 
had  any  consideration  to  support  it,  whl<di 
was  likewise  overruled.  Upon  trial  of  tb© 
action,  verdict  was  rendered  for  plaintiff, 
followed  by  judgment  In  pursuance  of  it. 
although  defendant  interposed  a  motion  for 
Judgment  in  her  favor,  notwithstanding  the 
verdict.  Section  380,  Civil  Code,  provides 
that  "Judgment  shall  lie  given  for  the  party 
the  pleadincs  entitle  thereto,  thoogh 


tbere  may  have  been  b  r«<d)ct  against 
Mm."  But  that  state  at  a  case  arises  on- 
ly when  a  material  allegation  conecming 
the  cause  of  controversy  has  been  suffi- 
ciently and  properly  made,  and  stands  ei- 
ther confessed  or  not  suiSciently  denied. 
That  part  of  the  answer  in  this  case  evident- 
ly intended  for  a  general  plea  of  non  est 
factum,  and  which  we  will  treat  as  sviffi- 
ciently  stated,  made  the  only  issue  that  was 
actually  tried  by  the  Jury,  or  in  respt-ct  to 
which  tb£  court  gave  instructioua.  Of  the 
two  last  clauses  of  the  answer,  it  Is  not 
necessary  to  say  more  than  that  the  state- 
mmt  In  one  Is  a  mere  legal  conclusion,  and 
in  the  other  surplusaga  If,  then,  defendant 
was  entitled  to  Judgment  at  all  in  virtue 
of  section  386,  it  was  because  the  plea  of 
no  consideration  was  properly  and  sufficient- 
ly stated,  and,  not  being  controverted  by  re- 
ply, stood  confessed.  But  as  a  promissory 
note,  if  genuine,  \a  prima  facie  evidence  of 
consideration  to  support  it,  the  plaintiff  need 
not  allege  the  fact  In  his  petition,  nor  re- 
ply to  a  plea  of  no  consideration  insufficient- 
ly stated  in  the  answer.  Section  113  pro- 
vides: "A  pleading  may  contain  statements 
of  as  many  causes  of  action  legal  or  equi- 
table, and  of  as  many  matters  of  estoppel 
and  of  avoidance  le^gal  or  equitable,  total  or 
partial;  and  may  make  as  many  traverses; 
and  may  present  as  many  demurrerB  as 
there  may  be  grounds  for  in  behalf  of  the 
pleader."  But  It  Is  further  provided  In  the 
same  section  that.  If  there  be  more  tban  one 
cause  of  action  at  of  defense,  "eacb  must 
be  distinctly  stated  In  a  separate  numbered 
paragraph;  and  either  which  Is  intended 
to  respond  to  part  only  of  an  adverse  plead- 
ing must  show  to  what  part  It  is  respon- 
sive." And,  as  evidence  of  the  Imx>ortanc» 
at  these  provlslQus,  the  court  Is  In  terms  re- 
quired, upon  or  without  motion,  to  enforce 
them,  and  for  that  purpose  to  dismiss  an  ac- 
tion without  prejudice,  or  to  strike  a  plead- 
ing, or  any  part  thereof,  from  the  case,  or 
to  allow  a  new  pleading.  This  court,  it  Is 
true,  has  held  that  the  Aict  of  distinct  de- 
fenses not  being  set  out  in  separate  para- 
graphs Is  not  ground  for  demurrer,  but  of  a 
motion  to  paragraph,  (Williams  v.  Langford, 
15  B.  Mon.  566;)  and  also  that  an  objection 
to  a  pleading  because  not  properly  para- 
graphed is  waived  by  answering  or  reply- 
ing, (Noel  V.  Hudson,  13  B.  Mon.  205.)  But, 
inasmuch  as  the  issue  of  non  est  factum  had 
been  oh'eady  made,  the  plaintiff  waa  not 
required  to  make  a  motion  to  have  the  an- 
swer paragraphed,  nor  to  reply  to  another 
and  distinct  defense  improperly  set  out  in 
the  same  paragraph.  He  cannot  therefore 
be  regarded  as  having,  by  falling  to  reply, 
waived  objection  that  such  defense  was  not 
set  out  in  another  paragraph.  So  that  It 
seems  to  us  the  pleadings  did  not  in  the  mean- 
ing of  section  388  entitle  defendant  to  a 
Judgpicnt  In  spite  of  the  verdict  of  the  Jury, 
nor,  having  disregarded  a  plain  and  peremp- 
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te7  provlsloB  of  aectioii  113,  was  die  in 
an  attitude  to  move  for  Judgment;  for  the 
court  could  not,  under  the  drcomatwacee, 
yroiteEly  treat  the  gtatement  that  the  note' 
vaa  not  rapported  by  u  consideration  as 
more  than  a  mete  argument  In  aopport  of 
the  plea  of  non  eat  factum,  which  had  with- 
out reply  mode  an  Issue  to  be  and  that  waa 
tried  and  determined. 

On  the  trial,  plaintiff  \na  asked  by  Ms 
«oimfliel  to  state  as  a  witness  what  the  note 
sued  oa  was  glren  for,  and  waa  pKmltted 
by  the  ooort,  over  defendant's  objection,  to 
answer  that  It  was  toe  natural  gas  stodc 
he  sold  to  the  payor,  ▲.  D.  Mnlllkhi.     Al- 
though  the  question  whether  there  was  a 
conaideratlcm  for  the  note  was  not  put  in 
lasne  by  the  pleadings,  nor  was  it  required  to 
be  done  in  order  to  cosoplete  detamination 
of  rights  of  the  parties,  stlU  proof  of  the 
fact  that  a  considefation  edsted  tended  to 
show  K  was  executed,  and  was  therefore 
competent     But  it  was  not  proper  for  the 
piittnHfr  to  state  as  a  witness  that  the  con- 
aideratlcKi  was  natural  gas  stoA  he  sold  to  A. 
D.  MulUkhi,  because  he  ttwreby.  In  plain  tIo- 
lation   of  section   806,   testified  for  hims^ 
'Concerning  a  transaction  with  and  act  done 
by  the  paTor,  who  was  then  dead.     It,  how- 
ever, was,  in  our  optnlon,  8ho^\'n  on  the  trial 
by  othar  evidence  so  eatlsfactcHily  that  the 
note  was  executed  and  delivered  by  A.  D. 
MnUikiB,  that  the  jury  were  bound  to  And 
for  the  plalntlfr,  and  consequently  defend- 
ant waa  not  prejudiced  by  the  incompetent, 
testimony  referred  to.     No  witness  was  aUe 
to  state  with  certainty  he  saw  A.  D.  Muill- 
kln  execute  the  note,  but  one  of  them  testi- 
fied he  saw  him  sign  a  paper  which  looked 
like,  and  be  believed  it  to  be,  the  note  In  ques- 
tion.    Ten  or  twdve  witnesses,  all  of  whom 
had  eixperlence  in  judging  of  handwriting, 
■were  lntr<idaced  by  the  plaintiff,  who  testi- 
fied  tliey  w«e  acqaolnted   with  the  hand- 
writing and  signatiirc  of  A.  D.  MniliMn,  and 
that  his  signotare  to  the  note  was,  in  their 
opinion,  genuine.     Some  of  them  were  cash- 
iers of  banks  where. he  transacted  a  good 
ileal  ijt  buaineBB;   one  of  them  tax  assesaor, 
who  liad   seen  him   write  bis  name  often; 
one  his  own  clerk  and  bookkeeper;   and  an- 
other, auditor  of  the  city  of  Louisville,  who 
stated  be  had  seen  him   write  his  name  8 
tboosand  times.     The  business  of  A.  D.  Mul- 
lildn    aeems   to   have   been    buying   daims 
against  the  dty,  by  which  he  had  accumu- 
lated  a  large  amount  of  money,  and  that 
business   brought   him   In   frequent   contact 
with    officers   of   the    city    and    of   various 
banks,  so  that  bis  handwriting  and  signature 
were  iBmsnaUy  well  known;  yet  tlie  defend- 
ant did  not  introduce  a  single  witness  who 
was  acquainted  with  his  handwriting,  those 
who  did  testify  in  her  behalf  arriving  at  the 
conclnsion  that  the  signature  to  the  note 
was  not  genuine  from  a  mere  comparison  of 
it  with  other  genuine  signatures  shown  to 
and  aeot  by  them  for  the  first  time.     Be- 
v.23s.w.no.9— 23 


Btdea,  these  witnesses,  four  in  number,  do 
not  satisfactorily  show  th^  were  experts. 
There  was  also  evidence,  independent  of  the 
plaintiff's  testimony,  showing  plaintiff  and 
A.  D.  Mulllkin,  who  wera  couidns,  had  deal- 
ings about  natural  gas  stock.  There  was 
no  circumstance  shown  by  defendant  that 
in  our  opinion,  when  properly  con8lda*ed, 
tended  to  show  the  signature  was  a  for- 
gery; certainly  none  sufilcient  to  break  the 
force  of  the  testimony  of  so  many  witnesses 
Who,  having  tiie  means  and  ability  to  judge^ 
gave  their  unhesitating'  opinion  that  the  sig- 
nature was  genuine.  It  seems  to  us  the 
verdict  was  fully  authorised  by  the  testi- 
mony,—in  fact  inevitable.  Judgment  af- 
firmed. 


EDDY'S  EX'R  v.  NORTHUP  et  aL 

(Court  of  Appcsis  of  Kentucky.    Oct.  6,  1893.> 

ARBrrsATioir  and  Award— Usubt. 

1.  When  arbitrators  hare  made  an  award 
acoording  to  the  terms  of  the  submiRsion,  and 
hare  afterwards  aasumed  to  m&ke  a  supple- 
mental award  not  witliin  said  terms,  the  orst 
award  is  not  impaired,  though  the  second  be 
void. 

2.  In  18T9  one  side  of  a  mutaal  account 
was  submitted  to  arbitration.  Held,  that  it 
was  inferred  that  the  parties  agreed  as  to  the 
other  side,  and  it  was  too  late  to  attack  it 
in  1890,  the  original  parties  to  that  side  of  the 
account   having  di<>1   in   the  mean  time. 

3.  A  firm,  owning  timber  trees,  contracted . 
with  a  sawmill  firm  that  the  latter  should  ad-' 
vance  them  money  and  merchandise  to  get  the 
logs  out,  and  buy  the  logs  at  the  market  price, 
the  two  firms  to  divide  profits.  Latn  the  saw- 
mill firm  retransferred  their  interest  in  the 
venture  to  the  others,  who  agreed  to  pay  back 
advances  already  made,  with  interest  at  10  per 
cent.  The  sawmill  firm  was  to  continue  to 
buy  the  Ic^gs,  and  (o  make  advances  for  the 
work  at  the  same  rate  of  interest.  Held,  that 
the  agreement  to  pay  10  per  cent  on  the  ad- 
vances already  made  was  valid,  not  being  "a 
contract  or  assurance  for  the  loan  or  forbear- 
ance of  money,"  but  merely  part  of  the  con- 
sideration of  the  sale  of  the  sawmill  firm's  in- 
terest in  the  venture;  otherwise  as  to  the  fu- 
ture advances. 

Appeal  from  dreoit  court,  Boyd  county. 

"Not  to  be  officially  "reported." 

Action  by  Hail  &  Eddy,  and  later  by  Ir- 
win Eddy's  executor,  against  J.  H.  Northup 
and  another,  trading  as  Northup  &  Goble, 
for  balance  of  account.  Judgment  for  de- 
fendants.   Plaintiff   appeals.    Reversed. 

Humphrey  &  Davie  and  John  F.  Hager, 
for  appellant.  Wm.  Lindsay  and  Edward 
W.  Hines,  for  appellees. 

LEWIS,  J.  Northup  &  Goble,  having  pur- 
chased a  large  number  of  timber  trees  on 
Blatn  Pork  of  Big  Sandy  river,  and  needlug 
means  to  have  them  cut  into  saw  logs  and 
floated  to  market,  in  January,  1870,  entered 
Into  a  contract  of  p.irtnershlp  with  Hall  & 
Eddy,  o-wners  of  a  sawmill  in  IjouisvIUe,  by 
which  the  latter  were  to  advance  money  and 
merchandise,  and  to  receive  and  pay  for  at 
market  prices  aU  the  saw  logs  cut  and  raft- 
ed to  LoulsviUe;  the  net  profit  made  on  the 
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logs,  after  repayment  of  amoimt  advanced 
by  HaU  &  Eddy,  to  be  equally  divided  be- 
tween the  two  firms.  Under  that  contract 
advances  were  made^  and  a  large  number 
of  logs  cut  and  delivered.  But  May  8,  1877, 
another  contract  was  made  by  which  the  In- 
terest of  HaU  &  Eddy  In  the  timber  venture 
was  transferred  to  Northup  &  Goble,  who 
were  to  pay  back  amount  of  cash  and 
merchandise  already  advanced,  "together 
with  Interest  thereon,  at  the  rate  of  ten  per 
cent  per  annum."  It  was  further  agreed 
that  Hall  &  Eddy  were  to  take  two  Indi- 
cated fleets  of  logs  at  prices  fixed;  to  ad- 
vance three  cents  per  lineal  foot  for  logs 
thereafter  delivered,  and  also  $500  for  each 
month  of  work  In  force  in  getting  the  resi- 
due of  timber  out  of  said  creek,  and  for  use 
of  that  money  Northup  &  Goble  were  to  pay 
interest  at  the  rate  of  10  per  cent,  per  an- 
num. The  latter  firm  continued  to  deliver 
logs  under  that  contract,  aid  the  former  to 
make  advances  of  money  until  a  short  time 
prior  to  April  24,  1879,  when,  a  controversy 
arising  respecting  measurement  and  price  to 
be  paid  for  logs  delivered  and  to  be  deliv- 
ered, they  agreed  to  refer  the  matter  in  dis- 
pute to  arbitrators.  The  particular  sub- 
jects of  arbitration  are  thus  stated  in  the 
written  agreement:  "The  said  arbitrators  are 
to  measure  and  set  price  on  the  aforesaid 
timber  fleeted  in  the  Ohio  rlva*;  also  any  of 
said  Blalu  timber  that  may  hereafter  come 
out,  and  take  such  proof  as  they  may  de- 
sire for  the  purpose  of  fixing  the  value  of 
all  timber  heretofore  delivered;  in  fact, 
make  a  full  and  final  settiement  ea  to  size 
and  prices  between  all  of  the  above  parties." 
July  18,  1881,  the  arbitrators  made  an 
award,  a  copy  of  which  was  delivwed  to 
the  respective  parties.  By  that  award  the 
number  of  feet  of  logs  delivered  by  Northrup 
&  Ooble  to  Hall  &  Eddy  during  the  years 
1877-78-79,  and  also  prices  to  be  paid  there- 
for, were  ascertained  and  determined.  But 
September  26,  1881,  the  arbitrators  made,  or 
attempted  to  make,  an  additional  award.  In 
which  they  foimd  the  whole  amount  of 
money  and  merchandise  advanced,  and,  by 
deducting  therefrom  the  value  of  logs  as 
previously  ascertained  and  fixed  by  them, 
to  determine  and  setUe  a  balance  in  favor 
of  Hall  &  Eddy  of  $6,947.08  against  Northup 
&  Goble.  This  action  was  brought  August 
15,  1882,  by  Hall  &  Eddy,  to  recover  amount 
of  tiiat  assumed  balance,  and  Judgment  was 
rendered  therefor.  But  that  Judgment  was 
reversed  by  this  coiurt;  and,  upon  return  of 
the  case,  amended  pleadings  having  been 
tiled,  and  additional  evidence  oS'ered,  the 
Judgment  now  appealed  from  was  rendered 
In  favor  of  Northup  &  Goble  for  $1,000,  and 
interest  from  May  3,  1883. 

The  first  of  two  main  questions  presented 
Is  whether  the  award  of  July,  1881,  as  well 
as  the  attempted  one  of  September,  1881, 
should  be,  as  seems  to  have  been  done  by 
the  lower  court,   entirely   disregarded   and 


held  for  naught  The  first  award  was  dear- 
ly within  the  scope  of  authority  given  t» 
the  arbitrators  in  terms  and  substance  of 
the  written  agreement  of  the  parties,  and, 
if  there  had  been  no  further  act  on  part  of 
the  arbitrators,  would  unquestionaUy  have 
been  omcluslve  and  binding  on  the  parties 
as  to  the  quantity  of  timber  delivered  and 
value  thereof;  and,  such  being  the  case,  we 
do  not  see  how  it  was  or  could  be  impaired 
by  a  subsequent  attempt  of  the  arbitratma 
to  make  an  award  relative  to  a  distinct  and 
independent  subject  not  even  submitted  to 
them;  for  if  their  action  in  September  was 
without  authority,  and  consequently  null  and 
void,  as  seems  to  be  conceded,  manifestly  it 
did  not  have  the  effect  to  release  the  parties 
from  obligation  to  abide  by  and  perform  the 
award  of  July,  the  arbitrators  had  au- 
thority to  make,  and  did  regularly  and  duly 
make  and  complete.  It  is  not  only  entirely 
reasonable,  but  well  settied  by  this  court 
and  other  authority,  that,  if  the  portion  of 
an  award  which  exceeds  the  submission  can 
be  separated  from  the  rest  without  affecting 
the  merits  of  the  award,  it  may  be  rejected 
as  surplusage,  and  the  rest  will  stand;  and, 
that  being  so,  obviously  a  second  award  or 
attempted  award,  relative  to  a  new  and  dif- 
ferent subject  should  not  affect  the  first 
one,  complete  in  itself,  and  made  in  accord- 
ance with  terms  of  agreement  made  by  the 
parties.  It  is  true  in  the  former  opinion 
this  court  held  that  the  award  should  have 
been  disregarded  by  the  lower  court  because 
the  arbitrators  did  not  ccMifine  themselves  to 
subjects  submitted  for  their  determination. 
But  the  award  referred  to  was  that  of  Sep- 
tember, upon  which  the  action  was  originally 
brought  and  in  pursuance  of  which  Judg- 
ment was  given  for  plalntifts  In  the  action; 
the  one  of  July  not  being  referred  to  or  con- 
sidered in  the  opinion  then  ddlvered.  It 
seems  to  us,  in  determining  rights  of  parties 
in  this  case,  the  lower  court  ought  to  have 
assumed  the  award  of  July,  1881,  as  a  con- 
clusion and  final  determlnatiMi  of  the  amount 
of  timber  delivered  and  value  thereof,  and 
rejected  any  additional  pleading  or  evidence 
in  derogation  of  that  award.  As  to  the 
amount  of  money  advanced  by  Hall  &  Ekldy, 
there  does  not  seem  to  be  much  controveisy. 
considering  the  large  sum  claimed  and 
numerous  items  composing  it;  and,  as  the 
parties  deemed  It  in  1879  necessary  to  sub- 
mit to  arbitration  only  the  questions  of 
amoimt  of  timber  delivered  and  prices  to 
be  paid  therefor,  it  Is  a  fair  and  Just  infers 
ence  there  was  then  no  dispute  between 
them  as  to  amount  of  money  advanced  by 
HaU  &  Eddy;  and,  if  there  was  no  con- 
troversy on  that  subject  In  1879,  it  was  too 
late  hi  1800,— date  of  the  Judgment  now 
appealed  from,— when  both  Hall  &  Ekldy  are 
dead,  to  discredit  the  account  rendered  of 
money  and  merchandise  advanced. 

The  second  main  question  is  whether,  un- 
der the  contract  of  May  S,  1877,  Hall  &  Bddy 
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are  entitled  to  Interest  at  the  rate  of  10 
per  coit.  per  anmiTn  upon  money  advanced 
prior  to  tbat  time.  It  seems  to  us  the  court 
I'lred  In  adjudging  that  a  usurious  transac- 
tlMi;  for  It  waa  not,  in  language  or  meaning 
of  the  statute,  a  contract  or  assurance  for 
the  loon  or  forbearance  of  money.  On  the 
contrary,  the  agreement  to  i>ay  Interest  on 
the  money  and  merchandise  already  ad- 
vanced at  a  greater  than  statutory  rate 
formed  part  of  the  contract  by  which  Hall 
&  £ddy  8<dd  and  transferred  their  Interest 
in  the  timber  venture,  and  constituted  part 
of  the  consideration  for  that  sale  and  trans- 
fer; and  this  court  has  in  many  cases  upheld 
such  transaction,  recognizing  a  distinction 
between  a  simple  loan  or  forbearance  of 
money  at  a  usurious  rate  of  interest  and  an 
agreement  to  pay  more  than  the  statutory 
rate  In  consideratl<«  of  sale  of  property. 
There  is,  however,  a  question  of  the  right 
ttt  Hall  &  Eddy  to  10  per  cent,  on  the  money 
to  be  advanced  by  them  oa  logs  thereafter 
dellT^vd  also  stipulated  for  In  the  same 
coQtract;  bat  we  are  Inclined  to  the  opinion 
that,  as  the  m<»ey  had  not  been  nor  might 
be  advanced  on  account  of  logs  to  be  deliv- 
ered In  future,  the  promise  to  pay  interest 
in  excess  of  6  per  cent  should  be  treated 
OS  nsorions. 

Whether  Northnp  &  Goble  are  entitled  to 
recover  as  counterclaim  on  account  of  al- 
leged failure  of  Hall  &  Eddy  to  advance 
money  as  agreed  was  not  specially  referred 
to  or  decided  in  the  judgrment  of  the  lower 
conrt,  and  consequently  we  need  not  now 
pass  on  the  question,  further  than  to  de- 
termine that.  If  It  is  made  to  satisfiictortly 
appear  there  was  such  failure,  there  should 
be  a  recovery  on  the  counterclaim  for  amount 
of  sach  damages  as  actually  and  directly 
resulted. 

The  pleadings  In  this  case,  It  seems  to  ns, 
authorize  and  require  the  chancellor  to  treat 
tlie  award  of  July,  18S1,  valid  and  binding 
as  to  the  subjects  submitted  to  and  de- 
termined by  the  arbitrators,  and  at  the  same 
time  to  c(«8lder  all  other  subjects  of  coa- 
tioversy  between  the  parties,  and  make  a 
final  settlement  thereof  equita^bly  and  Justly. 
Judgment  reversed,  and  cause  remanded  for 
farther  proceedings  consistent  with  this  opln- 
loa. 


HOURIGAN  T.  COMMOmVBAL  PH. 

(Ck>nrt  of  Appeals  of  Kentucky.    Sept.  14, 
1893.) 

CniMJUii.  Liiw— Cbanob  or  Vintb— Reiuni)  Attn 
Tbiu. 

X.  Where  defendant  has  had  a  change  of 
renn^  and,  after  disiagreement  of  the  jury,  has 
morea  to  have  the  cause  remabded  to  the  orig- 
inal county,  which  is  done  withont  objection 
by  the  state,  and  at  the  next  term,  in  the  lat- 
ter county,  has  moved  to  have  the  order  for 
change  of  venue  set  aside,  which  is  done,  and 
he  ia  tried  and  convicted,  he  cannot  move  for 
arre«t  of  judgment  for  lack  of  jurisdiction,  un- 


der Gen.   St.  e.  12,  which  forbids  more  than 
one  citantre  of  venne  in  each  case. 

2.  Where  the  order  remanding  a  case  for 
trial  to  the  comrt  from  which  it  had  been 
changed  fixes  the  time  for  trial,  there  is  no 
reason  why  the  rule  in  civil  cases,  that  a 
cause  does  not  stand  for  trial  in  the  court  to 
which  it  is  removed  unless  the  record  has  be^i 
filed  10  days  before  the  first  day  of  the  next 
term,  should  apply  by  analogy. 

Appeal  from  circuit  court,  Marion  county. 
"To  be  ofladally  reported." 
Thomas  J.   Hoiurigan,    convicted   of   man- 
slaughter, appeals.    Affirmed. 

SamL  Avrltt,  S.  A.  Russell,  and  Chas. 
Pattlson,  for  appellant  W.  J.  Hendrick  and 
H.  W.  Rives,  for  the  Commonwealth. 

HAZELRIGG,  J.  In  June,  1888,  the  ap- 
pellant was  Indicted  in  the  Marion  circuit 
court  for  the  murder  of  Samuel  Hays.  At 
the  following  term  of  that  court  he  ob- 
tained, in  the  regular  way,  a  change  of  venue 
to  Taylor  county,  and  at  his  first  trial  there 
was  found  guilty,  and  his  punishment  fixed 
at  confinement  in  the  state  penitentiary  for 
life.  He  was  granted  a  new  trial  by  that 
court  The  case  was  brought  to  this  court 
by  the  commonwealth,  to  have  the  rulings 
of  the  lower  court  reviewed,  and  the  law  of 
the  case  settled.  See  Com.  v.  Hourlgan,  Sd 
Ky.  305,  12  S.  W.  Rep.  650.  Subsequently, 
two  other  trials  were  had  In  the  Taylor 
dicult  ooiurt  The  Juries  failed  to  agree  each 
time.  Finally,  In  Aj^ll,  1893,  on  the  motion 
of  the  defendant,  the  commonwealth  not  ob- 
jecting, the  case  waa  remanded  to  the  Marion 
droult  court  At  the  succeeding  term  of  the 
latter  court  the  defendant  appeared  on  the 
calling  of  the  case,  and  moved  to  set  aside 
the  order  entered  at  a  former  term,  trans- 
ferring the  cause  by  change  of  venue  to 
Taylor  county,  which  was  done.  His  motion 
for  a  continuance  waa  overruled,  and  a  trial 
had,  which  resulted  in  his  conviction  for 
manslaughter,  the  Jury  fixing  his  punish- 
ment at  confinement  in  the  penitentiary  for 
10  years.  His  motion  for  arrest  of  Judgment 
for  want  of  jurisdiction  in  the  Marlon  cir- 
cuit court,  and  for  a  new  trial,  on  various 
grounds,  being  overruled,  he  has  appealed  to 
this  court 

The  first  question  Is  whether  the  Marlon 
circuit  court  had  jurisdiction  of  the  case. 
Appellant's  counsel  contend  that  the  case 
was  properly  removed  from  Marion  county, 
after  which  the  Marion  circuit  court  had  no 
more  jurisdiction  over  it  than  If  It  had  never 
been  there;  that  there  is  no  way  known  to 
the  law  by  which  it  could  ever  g^t  back 
there,  as  diapter  12  of  the  General  Statutes 
provides  that  but  one  dmnge  of  venue  shall 
be  granted  in  any  case;  that  the  Taylor 
circuit  court  had  no  authority  to  set  aside 
the  order  of  the  Marion  circuit  court,  send- 
ing the  case  to  Taylor  county,  and  the  Mar- 
lon circuit  court  had  no  power.  In  1893,  to  set 
aside  Its  order  of  transfer  made  in  1S88;  that, 
while  the  Indictment  shows  that  the  alleged 
crime  was  committed  in  Marion  county,  the 
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record  also  sliowa  that  the  Marlon  circuit 
court,  by  its  order  of  transfer,  has  lost  all 
Jnrisdlutlon  over  the  case;  and  that,  as  con- 
sent cannot  confer  jurisdiction,  the  consent 
of  the  accused  to  the  transfer  and  trial  In 
Marion  does  not  alFect  the  question.  With 
these  views  we  cannot  concur.  The  motion 
of  the  defendant  was  simply  to  remand  the 
case  to  the  court  of  original  Jurisdiction.  We 
think  the  Taylor  circuit  court  bad  Jurisdic- 
tion over  this  motion.  It  had  the  right  to 
pass  on  it  The  statute  has  no  application, 
and  presents  no  bar  to  the  JurisdicUon  of  the 
court  in  passing  on  the  motion  to  remand. 
Tlie  object  of  the  law  in  providing  for  a 
change  of  venue  is  to  afTord  the  accused  a 
trial  in  a  community  where  the  state  of 
public  opinion  is  such  as  that  be  can  have 
a  fair  hearing,  or  is  not  such  as  to  prevent 
It  Ordinarily,  he  accomplishes  this  result 
by  filing  his  petition,  and  sui>portlng  it  by 
the  affidavits  of  others.  But  he  may  obtain 
the  same  result  without  observing  these 
forms,  the  commonwealth  consenting.  What- 
ever method  is  observed,  he  is  but  selecting 
a  tribunal  in  which  to  be  fairly  tried.  These 
formalities  provided  by  the  statute  may  be 
regarded  as  so  many  hindrances  to  the  at- 
tainment of  his  purpose.  Therefore,  if  they 
ore  waived,  and  he  selects  his  forum,  and 
submits  himself  to  the  Jurisdiction,  upon 
what  principle  can  be  afterwards  complain? 
No  constitutional  or  inalienable  right  is 
parted  with,  or,  Indeed,  any  right  On  the 
contrary,  by  the  overt  act  of  the  defendant, 
he  obtains  directly  what  tbe  statute  gives 
>hlm  only  through  the  observance  of  certain 
forms.  In  Llghtfoot  v.  Com.,  80  Ky.  524,  It 
is  said:  "He  [tbe  accused]  will  not  be  al- 
lowed, after  being  tried  in  tbe  coimty  of  his 
own  selection,  to  say  that  the  verdict  against 
him  is  void  for  want  of  Jurisdiction  in  tbe 
court  trying  him.  Consent  cannot  give  juris- 
diction. But  tbe  purpose  of  tbe  statute  being 
to  secure  an  Impartial  trial,  and  authorizing 
a  removal  of  the  cause  by  the  accused  from 
the  vicinage,  the  spirit,  if  not  the  letter,  of 
the  st-itute,  will  sustain  a  verdict  of  guilty, 
or  of  an  acquittal,  where  tbe  accused  selects 
the  coimty  in  which  bo  is  to  be  tried,  al- 
though It  may  not  be  a  county  adjacent  to 
th.at  in  which  the  offense  Is  committed." 

The  appellant  complains  because  the  rec- 
ord from  Taylor  county  was  filed  in  the 
Marion  circuit  court  at  the  April  term,  where 
he  was  at  once  tried;  that  as  the  statute 
provides  in  civil  cases  that  a  case  does  not 
stand  toti  trial  in  the  court  to  which  it  is  re- 
moved unless  tba  record  has  been  lodged 
with  tbe  clerk  of  the  court  10  days  before 
the  first  day  oC  the  next  term  of  court,  such 
rule  should  be  adopted  in  criminal  cases. 
It  is  sufficient  to  say  that  there  is  no  such 
statutory  requirement,  and  no  reason  for 
any.  The  case  was  fixed  for  a  day  certain  in 
the  order  remanding  tbe  case^  obtained  on 
motion  of  the  accused. 

The  motion  for  a  continuance  by  reason 


of  tbe  sickness  of  counsd  was  also  property 
overruled.  Tbe  attorney  whose  slcluiess  was 
urged  as  a  ground  tberefor  was  present,  and 
participated  In  the  trial.  There  appears  to 
have  been  no  lack  of  counsel,  eitbw  In  re- 
Bi>ect  to  numbers,  or  ability  to  conduct  tbe 
defense  sldllfully  and  sealously. 

Some  stress  Is  laid  on  what  is  charged  as 
misconduct  on  the  part  of  the  attorneys 
representing  the  commonwealth,  in  their 
argument  Bat  if,  as  has  been  repeatedly 
held,  the  trial  in  other  respects  were  fairly 
ci-nductod,  and  it  is  apparent  that  no  otlier 
vordict  could  have  been  rendered  wiiiiout 
misconduct  on  the  part  of  tbe  Jury,— as  we 
clearly  think  was  tbe  state  of  case  here, 
from  a  careful  reading  of  the  evidence,— the 
verdict  should  not  be  set  aside  on  soch 
ground.  O'Brien  ▼.  Com.,  80  Ky.  361,  12  S. 
W.  Rep.  471;  Rankin  v.  Com.,  82  Ky.  424. 

Tbe  witnesses  on  account  of  whose  aboence 
a  continuance  was  asked  were  all  present 
and  testified,  save  Hughes,  Raney,  and  Pipes, 
who  had  repeatedly  been  absent  befcnre,  and 
the  case  continued  for  them.  It  was  not 
shown  ttiat  by  a  conttnnanoe  they  coold  be 
had  at  the  next  term.  This  was  the  fourth 
trial,  and  the  discretion  allowed  the  court 
under  section  189  of  the  Criminal  Code,  in 
permitting  the  affidavit  for  contlniiance  to 
be  read  as  the  deposition  of  flie  absent  wit- 
ness, was,  we  think,  not  abused  In  this  case. 

There  was  no  error  in  tbe  instructiona 
given,  and  none  committed  in  refusing  those 
offered  by  the  defendant 

The  law  of  the  case  was  substantially 
settled  on  the  former  appeal.  Judgment 
affirmed. 


PEfAK  et  al.  v.  GORB. 

(Court  of  Appeals  of  Kentucky.    Sept.  14, 
1898.) 

B^tnTT— REscisaioit  of  Coktract. 

1.  The  fact  that  land  la  worth  only  one- 
half  the  amonnt  a  purchaser  atn'oed  to  pay 
therefor  is  not,  standing  alone,  a  ground  for 
the  rescission  of  the  contract  of  sale. 

2.  The  fact  that  a  vendor  of  hatel  proper- 
ty misrepresented  its  value  and  its  daily  eam- 
ioK  capacity  to  the  vendees,  who  had  no  ex- 
perience or  knowledge  in  regard  to  such  prop- 
erty, is  no  (fround  tor  rescission  of  the  sale, 
where  they  purchased  after  having  opportnuitv 
to  ascertain  for  themselveB  the  value  of  the 
property,  and  did  in  fact  examine  it. 

3.  Where  an  insolvent  vendor  of  land  has 
broken  his  contract  to  convey  a  good  title  by 
accepting  the  first  installment  of  the  price,  and 
notes  and  mortKages  for  the  deferred  payment 
without  clearing  the  property  of  an  ineum- 
brance  of  the  existence  of  which  the  purchas- 
ers are  ignorant,  the  fact  that  the  nnpoid  price 
exceeded  the  outstanding  inoumbrances  will 
not  prevent  a  rescission  of  the  sale,  since  the 
vendor's  creditors  have  a  right  to  enforce  their 
lien  against  the  land  at  any  time,  and  thus  pnt 
th\>  purchasers  in  danger  of  losing,  not  only  the 
land,  bnt  also  the  first  histaiiment  of  the  pur- 
chase money. 

Appeal  from  circuit  court,  Boyle  county. 
"To  be  officially  reported.** 
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▲etloB  br  Amanda  F.  Peak  and  another 
against  Jamea  Gore  for  a  reeclaaion  of  a 
■ale  of  land  and  hotel  propeetj.  From  a 
Jadgment  in  defendant's  favor,  plaintiffs 
appeaL     Bareraed. 

Bobt.  Harding  and  Geo.  Davison,  for  ap- 
pellants. Breckinridge  ft  McFerran,  for  ap- 
pellee. 

LEWIS,  J.  November  18,  1887,  James 
Gore  sold  to  Amanda  Peak  and  B.  O.  Mont- 
gomery a  lot  of  land  tn  Junction  Cllty,  on 
which  was  the  Gore  Hotel  and  fumltoic,  for 
$10,000,  and  as  evidence  of  the  sale  a  writ- 
ten contract  was  entered  into  and  signed  by 
the  parlies.  By  its  terms  Gore  agreed  to 
make  to  them  "a  good  and  legal  title"  upon 
payment  of  one-third  of  the  purchase  price  and 
execution  of  two  notes,  each  for  one-iialf 
the  residue,  bearing  interest  at  the  rate  of 
8  p^  cent  per  annum,  and  payable  in  one 
and  two  years  from  the  last  of  March,  1888, 
vhen  the  cash  payment  was  to  be  paid  and 
notes  given.  It  was  agreed  they  were  to 
bave  possession  of  the  property,  and  it  was 
delivered  in  Deceml>er,  1887,  but  to  pay  t«a.t 
therefor  at  the  rate  of  $60  per  month  until 
the  cash  payment  was  made  and  notes  exe- 
cuted, and  also  to  lK>ard  Gore  and  bis  broth- 
er during  the  same  period  free  of  cliarge. 
March  20,  1888,  Mrs.  Peak  sold  and  con- 
veyed to  Gore  a  tract  of  60  acres  of  land 
tac  about  $3,700,  of  which  $3,333.33  was  used 
to  make  the  cash  payment  for  the  hotel 
property,  and  for  the  residue  Gore  gave  her 
his  promissory  note,  which  she  sold,  and  pro- 
ceeds of  it  were  used  to  buy  hotel  supplies. 
This  action  was  brought  September  8,  1888, 
by  Mrs.  Peak  for  rescissioD  of  the  contracts 
of  sale  and  purchase  of  the  hotel  property 
and  the  tract  of  land,  for  restoration  to  her 
of  tlie  tract  of  land,  and  cancellation  of  the 
two  notes  given  for  balance  of  the  $10,000. 
Mcmtgomery  was  made  defendant  to  the  ac- 
tion, but  in  his  answer,  made  cross  petition 
against  Gore,  the  same  relief  was  prayed 
for  as  asked  in  the  petition.  The  lower 
court,  howevo',  dismissed  both  petition  and 
cross  petltloD  without  giving  any  ndlef  at 
an. 

lite  evidence  makes  it  too  plain  for  con- 
troversy that  the  hotel  propwty  for  wtdch 
appellants  agreed  to  pay  $10,000  was  not  at 
the  time,  nor  is  it  now,  worth  half  that  sum. 
Indeed,  only  one  of  nine  witnesses,  who, 
having  knowledge  on  the  subject,  testify  as 
to  Its  value,  says  it  was  or  Is  worth  as  much 
as  $5,000;  the  value  as  fixed  by  the  others 
being  from  $2,000  to  $4,000.  So  that,  in 
view  of  the  fact  that  her  son-is-law  and  copur- 
chaser,  E.  C.  Montgomery,  Is  insolvent,  and 
unable  to  pay  any  part  of  the  purchase 
prtce,  the  bargain  is  a  y&ej  hard  one  for 
Mra  Peak,  who  is  a  widow.  But  the  relief 
prayed  for  could  not  l>e  granted  for  tliat 
reason  alona    It  la  stated  in  the  petition. 


and  also  sworn  to  by  Mrs.  Peak  and  Mont- 
gomery as  witnesses,  tliat  pending  negotia- 
tion about  the  trade,  and  also  at  the  time 
the  ooBtract  was  reduced  to  writing,  Gore^ 
as  an  InducMnent  for  them  to  purchase  the 
property,  stated  it  was  worth,  and  he  had 
been  offered  for  it,  $10,000,  and  that  its  earn- 
ing capacity  was  from  $25  to  $50  per  day. 
Ha  practically  admits  maldng  the  statement 
as  to  its  value,  and,  though  not  as  distinctly 
confessing  he  made  the  other  alleged  state- 
ment, it  is  evident  to  us  from  the  manner 
in  which  his  testimony  is  given  that  he  did 
do  so.  And  as  Mrs.  Peak  had  at  tlie  time 
no  experience  or  Imowledge  in  regard  to  the 
value  or  earning  capacity  of  hotel  property, 
and  Montgomery  very  little,  if  any,  more, 
it  is  manifest  the  representations  of  Gore 
unduly  influenced  them  to  make  the  pur- 
chase, which  they  both  testify  neither  had  pre- 
viously any  intention  to  do.  This,  therefore, 
seems  to  ua,  from  ail  the  circumstances,  to 
be  the  case  ot  persons  without  practical 
knowledge  or  experience  of  the  value  or  man- 
agement of  particular  property  being  allured 
to  buy  and  pay  an  exorbitant  price  for  it  tty 
representations  of  the  owner  Imowu  by  him 
to  be  untrue;  bat,  as  they  purchased  after 
having  time  and   opportunity  to  ascertain 

I  for  themselves  the  value  of  the  property,  and 

I  did  in  fact  examine  it,  commendation,  or 
even  false  representation  of  its  value  by 
Gore,  caniiot,  according  to  a  settled  rule, 
afford  ground  for  rescission.  Th«re,  how- 
ever, existed  when  the  contract  was  made 
mortgage  iiois  upon  the  hotel  property  for 
near,  if  not  quite,  $3,000,  which  It  is  al- 
leged In  the  petition  and  cross  petition  Gkire 
fraudulently  concealed  from  them,  and  of 
which  they  continued  ignorant  imtll  June, 
1888,  when  first  informed  in  regard  thereto. 
Gtore  denies  he  concealed  the  existence  of  the 
liens,  or  stated  to  tliem,  as  they  allege,  that 
the  property  was  unincumbered;  but  it  Is 
evident  they  were  misled  and  deceived  on 
that  subject  by  him,  for  how  could  he,  as 
be  covenanted  in  the  contract  of  Novem- 
ber, 1887,  make  them  a  good  and  legal  ti- 
tle, which  is  equivalent  to  and  means  a  ti- 
tle to  property  clear  of  claims  and  liens  of 
others,  U  there  were  existing  mortgages 
that  be  had  made  no  provision  to  satisfy, 
and,  as  now  appears,  did  not  design  to  sat- 
isfy, prior  to  or  even  when  the  deed  was  to 
lie  executed  and  delivered  by  him;  for  al- 
though he  sold  the  tract  of  land  shortly  after 
Mra  Peak  conveyed  it  to  him  in  payment 
of  the  first  Installment  of  purchase  price  of 
the  hotel  property,  no  part  of  thei  proceeds 
except  alx)ut  $200  was  applied  to  pay  the 

i  mortgage  debts,  and,  so  far  as  the  record 
shows,  they  had  not  been  paid  even  when 

I  the  Judgment  appealed  from  was  rendered. 

'  And  in  view  of  the  alleged  and  undisputed 
fact  that  Gore  was  insolvent.  It  is  not  at 
all  reasonable  Mrs.  Peak  would  have  con- 

i  veyed  to  him  her  own  land,  executed  the 
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two  notes,  and  accepted  his  deed,  without 
an  assurance  and  belief  that  the  hotel  proper- 
ty was  free  of  Incambtanoe. 

Bat  waiving  the  qnestloii  of  traoA,  the 
case  seems  to  ns  to  stand  thus:  Oore  had 
the  right  to  insist  upon  complete  perform- 
ance of  the  contract  on  the  part  of  Mrs. 
Peak  and  Montgomery,  which  consisted  in 
paying  deferred  installments  whoi  they  fell 
due,  and  they  consequently  were  without 
rlj^t  to  a  rescission,  provided  there  has  been 
no  breach  or  failure  on  his  part  whereby 
they  were  materially  prejudiced.  Ordinari- 
ly, a  vendee  could  not  be  prejudiced  by  rea- 
son of  prior  liens  on  property  purchased,  if 
for  less  amount  ttian  unpaid  purchase  money 
past  due  by  him,  nor  have  a  right  to  com- 
plain of  the  property  being  subjected  and 
sold  on  account  of  his  own  default  But  In 
this  case  Mrs.  Peak  and  Montgomery  had 
not  defaulted  in  paying  the  unpaid  install- 
ments of  purdiase  money,  none  of  which 
was  due  until  March,  18S9;  nor  failed  to 
comply  with  their  part  of  the  contract  In 
any  respect  But  Gore  had  failed  to  clear 
the  property  of  incumbrance  before  the  first 
Installment  of  purchase  money  was  paid 
and  the  deed  was  made  and  delivered,  as  he 
was  bound  to  do;  and  as  a  consequence  of 
such  failure  there  existed  when  this  action 
was  commenced  mortgage  debts  amounting. 
It  is  true,  to  not  as  much  as  the  unpaid  In- 
stallments of  purchase  money,  but  to  near- 
ly, if  not  quite,  as  much  as  the  evidence 
shows  the  hotel  property  was  worth,  and, 
if  added  to  the  cash  payment  made  by  Mrs. 
Peak  In  March,  1888,  the  aggregate  amount 
would  be  double  the  value  of  the  property. 
So  that  Gore,  being  Insolvent,  and  his  cred- 
itors having  the  right  to  enforce  their  mort- 
gage Hen  on  the  hotel  property  at  any  time, 
Mrs.  Peak,  without  fault  of  herself  or  Mont- 
gomery, but  by  reason  of  a  breach  of  the 
contract  by  Gore,  was  put  in  danger  of  not 
only  losing  by  enforced  sale  the  hotel  prop- 
erty, but  also  the  tract  of  land  conveyed 
by  her  In  payment  of  the  first  Installment 
of  purchase  money.  The  question  in  this 
case  is  therefore  not  whether  the  impald  In- 
stallments of  purchase  money  equaled  In 
amoimt  the  mortgage  debts  that  it  was  the 
duty  of  Gore  to  pay  oft  before  receiving 
any  part  of  the  purchase  price  or  undertak- 
ing to  convey  the  property,  but  It  Is  wheth- 
er he  did  In  March,  1888,  make  such  con- 
veyance of  the  property  as  he  had  covenant- 
ed to  then  make.  The  deed  made  by  him 
certainly  did  not  convey  a  "good  and  legal 
title,"  nor  has  he  since  tendered  such  deed. 
Moreover,  the  evidence  shows  him  to  be,  by 
reason  of  insolveocy,  unable  to  discharge  the 
mortgage  liens,  which  Is  Indispensable  In  or- 
der to  full  compliance  with  his  contract  In 
our  opinion,  the  purchasers  of  the  hotel 
property  were  clearly  entitled  to  s  rescia- 
slon  of  the  contract  when  this  action  was 
commenced,  and  the  lower  court  erred  In 
dismissing  It     Instead  &  judgment  ought  to 


have  been  rendered  rescinding  the  contract 
of  sale  and  purchase  of  the  hotel  property, 
canceling  the  unpaid  purchase-money  notn, 
and  restoring  the  parties  In  other  respect! 
to  their  original  status  so  far  as  can  be  draw 
equitably  and  without  prejudice  to  the  rlgbia 
of  others;  and  the  jud^ent  Is  reversed, 
and  cause  remanded  for  proceedings  consist- 
ent with  this  opinion. 


PFINOST  et  sL  v.  SENN  et  sL 
(Court  of  Anteals  «f  Kentucky.    Sept  19. 

1888.) 
NniBi.NCs— BasB  Gabdsh— Thium.tbhxd  Nui- 

81.NOB. 

A  bill  by  ndghboilng  reaidenta  in  • 
large  city  alleged  the  former  use  of  premisei 
as  a  plfaaore  naort  garden,  with  tenpins, 
dancing,  and  band  mnslc  till  early  morning: 
that  the  noise  would  keep  the  neighbors  awalce^ 
to  the  detriment  of  thetr  health  and  comfort; 
that  crowds  of  idle,  disorderly  persons  were  at- 
tracted, and  l>ecame  a  noisance  in  the  stteeti; 
that  all  this  was  not  dne  to  mismanagement, 
bat  Inliered  in  the  bnsiness:  that  defendants 
proposed  to  reopen  the  place.  Held,  that  the 
nuisance  was  not  clearly  made  out,  and,  l>dn( 
only  threatened,  oonld  not  be  oijoined. 

Appeal  from  Louisville  law  and  equity 
court 

"To  be  officially  reported." 

Bill  by  F.  J.  Pfingst  and  others  against 
Frank  Senn  and  others  to  restrain  the  use 
of  certain  premises  as  a  beer  garden  and 
pleasure  resort  Injunction  denied.  Plain- 
tiffs  appeal.    Affirmed. 

O'Neal,  Phelps  &  Pryor  and  O.  A.  Wdile, 
for  appellants.  Rogers  &  Duncan,  for  ap- 
pellees. 

HAZBLRIQG,  X   The  plalntltrs,  some  25 
in  number,  ffied  their  action  in  the  LoulsvUle 
law  and  equity  court,  setting  up  that  they 
were  in  the  possession,  as  owners  and  ten- 
ants, of  certain  premises  in  proximity  to  a 
lot,  and  the  improvements  thereon,  owned 
by  the  defendants,  and  situated  on  Main 
and  Rowan  streets,  between  Twenty-Second 
and  Twenty-Fourth  streets.  In  the  city  of 
Ix>uisville.    That   the   last-named    property 
had  originally   been  owned   by   one   Nom- 
berger,  who  resided  on  It  until  about  1872, 
when  it  became  the  property  of  Bloom  & 
Ullman,  who  had  it  occupied  by  tenants  for 
residences  until  in  March,  1879,  when  they 
leased  It  to  one  Brohm  for  the  term  of  10 
years,  to  be  used  by  him  as  a  pleasure  re- 
sort and  beer  garden.    That  Brotun  erected 
certain  frame  structures  on  the  premises, 
consisting  of  a  dancing  hall,  a  tenpin  alley, 
barrooms,    open-air    orchestra    stands,    and 
other  improvements,  at  a  cost  of  some  $6.- 
OCX);  but  failing,  in  1880,  to  oomply  with  his 
contract,  Brohm  surrendered  the  premises  to 
the  form^  owners.  Bloom  &  Ullman,  who 
thereupon,    and    continuously    up    to    July, 
1890,  rented  them  to  various  persons  for  the 
purpose   of   conducting    therein    a    pleasure 
resort  and  beer  garden.    That  "during   the 


Digitized  by 


Google 


Kj.) 


EPmGST  V.  SBNN. 


869 


ten  yean  Binoe  the  lot  has  been  used  aa  a 
place  of  entertainment  it  baq.  from  the 
nature  at  the  bnalneas  conducted  ther^n, 
become  and  been  a  nuisance  to  the  citlzena 
who  owned  and  rented  residences  in  the 
neighborhood."  That  crowds  gathered  there 
during  these  years,  and  "the  guests  would 
dance  In  the  dancing  hall  to  the  music  of  string 
and  brass  bands,  stationed  In  the  hall  and  in 
the  open  orchestra  stand  In  the  gardoi,  trntll 
the  hours  of  morning,  while  others  would 
amuse  themsdvea  by  rolling  tenpins  in  the 
tenpin  alley;  aitd  the  noise  made  by  the 
stamping  of  JFeet  of  the  dancers,  by  the  direc- 
tions to  the  dancers  given  In  loud,  stentorian 
voice,  by  the  Instruments  of  the  orchestra, 
and  by  the  balls  of  the  tenpin  alley,  would 
keep  the  neighbors  and  their  families  awake 
nights  In  the  week  so  as  to  endanger  and  Im- 
pair the  health  of  the  more  nerrous  memb«s 
of  the  families,  and  destroy  their  comfort 
and  peace,  and  render  Impossible  the  quiet 
enjoyment  of  domestic  life:"  Itiat  crowds 
of  Idle  and  disorderly  spectators  were  drawn 
by  the  music,  and  their  habitual  presence  in 
the  streets  became  to  the  neighbors  a  source 
of  annoyance  and  a  nuisance;  all  of  which 
occurred,  not  by  reason  of  any  careless  or 
dls<»^er]y  management  of  the  place  by  those 
In  charge,  but  necessarily  out  of  the  char- 
acter of  tile  business  conducted  there.  That 
from  July,  1890,  until  June,  1891,  the 
premises  were  not  put  to  this  use.  That 
in  June,  1891,  the  plaintiffs  and  oth&a  In  the 
yldnlty,  learning  that  Bloom  &  XJUman  had 
rented  the  garden  to  a  certain  society  for 
June  24th  for  a  picnic,  filed  a  remonstrance 
witih  tbe  common  council  of  the  city  against 
the  issual  of  a  license  to  hold  such  picnic,  In 
eonsegnence  of  which  no  license  was  granted. 
That  thereupon  TTllman  and  the  other  owners 
proinised  tliat  if  the  remonstrance  were  with- 
drawn they  would  not  In  the  future  use  the 
place  as  a  pleasure  resort  That  the  objec- 
tion was  thus  withdrawn,  and  the  picnic 
held,  since  which  time  the  premises  have  not 
been  so  used.  That,  secretly  learning  that 
the  defendants,  who  are  brewers,  were 
negotiating  for  the  property,  they  Informed 
them  of  the  agreement  as  to  the  use  of  the 
iwoperty,  and  warned  them  not  to  buy  It  for 
the  use  of  a  beer  garden.  That,  notwith- 
standing this,  the  defendants  have  bought 
the  lot  and  improvements,  and  have  given 
out  in  speeches  and  threatening  that  they 
would  reopen  the  garden  as  a  pleasure  re- 
sort and  beer  garden.  That,  If  permitted  to 
do  so,  the  reopening  of  the  place  "as  a  beer 
garden  and  pleasure  resort  will  again  disturb 
the  peace,  comfort,  and  happiness  of  the 
plaintlfTs  and  of  their  families,  and  en- 
danger and  impair  the  health  of  themselves 
and  their  families,  and  will  render  their  lives, 
during  the  spring,  summer,  and  autumn 
months,  "miserable."  That  as  long  as  "the 
garden  and  the  improvements  now  standing 
In  the  same  are  used  for  the  purpose  of  a 
pleasure  resort,  for  which  they  are  adapted. 


or  U  similar  ttmotures  are  »ected  and  used 
In  similar  manner,  the  said  garden  Is  bound 
to  be  a  continuous  annoyance  and  cause  of 
discomfort  to  the  people  residing  in  the 
neighborhood  within  the  distance  of  two 
squares  from  the  defendants'  lot,  no  matter 
with  how  much  regard  for  the  comfort  of 
the  neighbors  the  defendants  may  conduct 
the  place."  That  Irreparable  injury  win 
happen  to  them  unless  an  injunction  be 
granted  against  the  threatened  nuisance. 

We  have  thus  given  In  some  detail  the 
sabstantial  averments  of  the  petition,  be- 
cause a  demurrer  thereto,  filed  by  the  de- 
fendants, was  sustained  by  the  court,  and 
the  petition  dismissed.  The  sufficiency  of 
this  pleading  Is  tiierefore  the  only  question 
involved.  We  observe  first  that  it  is  not 
an  actual,  existing  nuisance  of  wtilch  com- 
plaint is  made;  nor  are  the  things  about 
to  be  done  in  themselves  nuisances.  There 
can  be  beer  gardens,  and  pleasure  resorts^ 
music,  and  dancing,  and  yet  no  nuisance  set . 
up.  Admittedly,  the  conduct  of  such  ex- 
ercises or  the  running  of  such  a  business 
may  result  In  Inconvenience  and  annoyance 
to  neighbors  not  participating.  It  may  ren- 
der the  location  less  eligible  as  a  place  of 
residoice  for  people  who  pay  high  rents, 
or  are  of  "dainty  modes  and  habits  of  liv- 
ing," (Wood,  Nuls.  i  800;)  but,  nevertheless, 
these  places  and  modes  of  amusement  are 
not  to  be  condemned  or  denounced  as  nui- 
sances in  themselves.  "Injunctions  against 
threatened  nuisances,"  says  Mr.  Wood,  (sec- 
tion 797,)  "will  seldom  be  granted  except  in 
extreme  cases,  where  the  threatened  use  of 
property  is  clearly  shown  to  be  such  aa 
leaves  no  doubt  of  its  injiurlous  results." 
The  learned  author.  In  support  of  this  view, 
refers  to  the  case  of  DumesnU  t.  Dupout, 
18  B.  Hon.  804,  where  this  court  quotes 
with  approval  this  language  of  Lord  Brough- 
am In  the  case  of  the  Earl  of  Ripon  v.  Ho- 
bart,  1  CJoop.  t  Brough.  333:  "If  the  thing 
sought  to  be  prohibited  is  in  itself  a  mil- 
sance,  the  court  wUl  interfere  to  stay  ir- 
reparable mischief,  without  waiting  for  the 
result  of  a  trial.  But  when  the  thing  sought 
to  be  restrained  Is  not  unavoidably  and  In 
itself  noxious,  but  only  something  which 
may,  according  to  circumstances,  prove  so, 
then  the  court  will  refuse  to  interfere. 
*  ♦  •  It  is  also  very  material  to  observe 
that  no  Instance  can  be  produced  of  the  In- 
terposition, by  injunction  In  the  case,  of 
what  we  have  be«i  regarding  as  an  eventual 
or  contingent  nuisance."  And  the  court  de- 
clined to  Interfere  with  the  erection  of  a 
powder  house  within  a  few  hundred  yards 
only  of  the  dwelling  of  complainants,  not- 
withstanding the  plaintiffs'  case  was  strongly 
fortified  by  the  argument  that  "the  electric 
fluid,  the  irresistible  effects  of  wlilch  are 
disclosed  In  every  thunder  storm,  may,  in  de- 
fiance of  every  precaution,  at  any  moment 
cause  it  to  explode.  It  cannot  be  doubted 
that,  if  five  hundred  kegs  were  stored  in  a 


Digitized  by 


Google 


860 


SOUTHWESTERN  REPORTER,  Vol.  23. 


(Kf. 


magasdne  la  the  heart  of  the  dty,  erery ' 
thunder  storm  would  awakai  a  mtireraal 
alarm  and  consternation  in  the  mlndB  of 
the  iBhabltantfl."  Cheatham  t.  Bheaion,  1 
Swan,  213.  A  mudi  stronger  appetU  was 
thus  presented  to  the  court  than  we  have  In 
this  case.  It  is  at  be»t  but  the  iear  or  appre- 
h«i8ion  of  danger  or  Injury  that  is  being 
urged.  "When  the  injury  oomplolned  of  Is 
not,  per  se,  a  nuisance,  but  may  or  may  not 
become  so,  according  to  drcnmstances,  and 
when  It  Is  uncertain,  Indefinite,  or  contingent 
or  productive  ot  only  possttile  Injury,  equity 
will  not  Interfere.  Tbus  the  erection  of  a 
wharf,  a  railroad  bridge,  a  planing  mill,  a 
stable,  a  cotton  gin,  a  blacksmith  shop,  a 
toll  gate,  a  livery  stable,  or  a  turpentine 
distillery  will  not  be  enjoined  where  the 
liUury  is  only  a  possible  and  contingent  one." 
High,  Inj.  i  743.  A  bowling  aUey,  billiard 
room,  or  like  place  of  amusement  kept  ft>r 
gain  or  hire  may  or  may  not  be  a  nuisance, 
according  to  the  nature  of  the  amusem^it, 
the  manner  in  which  the  place  is  conducted, 
end  its  location.  Wood,  Nuls.  §  43.  A  ten- 
pin  alley  kept  for  public  use  in  a  village,  in 
connection  with  a  large  beer  saloon,  was 
held  not  a  nuisance  per  »&  State  v.  Hnll, 
32  N.  J.  Law,  158.  A  slaughterhouse,  tal- 
low factories,  and  melting  houses,  soap  fac- 
tories, fat  boiling  and  bone  boiling  estab- 
lishments, have  been  held  to  be  prima  fade 
nuisances.  It  would  seem  from  the  authorities, 
therefore,  that  the  opening  of  the  grounds 
under  consideration  as  a  pleasure  resort  and 
beer  garden  is  not  of  itself  a  nuisance. 
Whether  the  management  may  make  it  such 
Is  problematical.  The  nuisance  sought  to  be 
restrained  Is  eventual  and  contingent.  That, 
when  opened  before,  tt  became  a  nuisance. 
Is  not  determinate  and  satiBtactory  evidence 
that  It  will  BO  become  In  the  future.  It  is 
not  even  alleged  that  it  will  be  conducted 
like  it  was  before.    In  Habn  v.  Thomberry, 

7  Bush,  403,  it  is  held  that  the  chancellor 
will  not  interfere  by  injimction  when  the 
nuisance  sought  to  be  abated  or  restrained 
is  eventual  or  contingent,  nor  when  the  evi- 
dence is  ccmflicting,  and  the  injury  to  the 
public  or  to  the  individual  complaining  donbt- 
foL  In  Coffin  Co.  v.  Warren,  78  Ky.  400, 
the  maintenance  of  &  smokestack,  which 
caused  "much  annoyance  and  discomfort  by 
the  smoke  and  soot"  Issuing  therefrom,  was 
held  not  to  be  a  nuisance.  "One  living  in  a 
dty,"  It  was  said,  "must  necessarily  sub- 
mit to  the  annoyances  which  are  Inddental 
to  city  life."  In  Rhodes  v.  Dunbar,  57  Pa. 
St.  274,  it  was  well  said  by  the  learned 
ddet  Justice:  "It  is  a  difficult  matter  at  all 
times  to  strike  the  true  medium  between  the 
conflicting  interests  and  tastes  of  people  in 

8  densely  populated  dty.  It  requires  the 
merchant,  mechanic,  manufacturer,  baker, 
batcher,  and  laborer,  as  well  as  the  wealthy 
employed  or  unemployed  citizen,  to  consti- 
tute a  city.  They  all  have  rights,  and  the 
csiiy  requirements  of  the  law  are  that  each 


sbidi  so  exercise  and  enjoy 'Miem  as  to  do 
no  injury  in  that  enjoyment  to  others,  or 
.the  Tights  of  others."  Among  the  rights  to 
be  enjoyed— indeed,  we  might  say,  neces- 
sary to  be  «jJoyed— by  a  large  class  of  per- 
sons in  a  crowded  city  is  the  right  or  priv- 
ilege of  attending  places  of  open-air  amuse- 
ment, such  as  are  sought  to  be  condeimied 
In  the  petition.  Undoubtedly,  If  the  opera- 
tion of  these  grounds  become  a  nuisance, 
the  chancellor  will,  if  there  be  no  remedy 
at  law  obtainable  by  complainants,  interfere 
in  thdr  behalf.  We  cannot  say  now  tliat 
the  objectionable  floors  may  not  be  so 
deadened  as  to  prevent  i^e  noise  com- 
plained of,  or  that  the  voices  of  the  dancing 
directors  may  not  be  "toned  down,"  or  the 
music  made  less  harsh.  There  is  nothing  in 
the  state'  of  case  set  up  in  the  petition  ren- 
dering this  improbable  Of  course,  the  Idle- 
and  disorderly  crowd  of  "hangers  on"  may 
easily  and  snnmiarily  be  disposed  of  on 
complaint  to  the  municipal  authorities^ 
Judgment  affirmed. 


WEHLE  V.  UMPFENBACH. 

(Court  of  Appeals  of  Kentucky.    Sept.  21, 
1803.) 

HUSBA.ND  Ain>  Wnrs— Wirs's  Sxpaxatb  Bbtats — 
Waxs. 
Testatrix  and  her  husband,  being  child- 
less, had  accumulated  a  coasiderable  property, 
mostly  from  the  husband's  Intior.  Testatrix 
h^  notes  payaiile  to  her  alone,  which  Bh» 
caused  to  be  re-executed  payable  to  her  sole 
and  separate  use,  and  took  an  assignment  of 
a  bond  and  mortgage  in  like  terms.  Her  hus- 
band imew  nothing  of  these  arrangements,  nor 
of  the  will  which  sli»  made  assuming  to  dis- 
pose of  the  property  to  his  exclusion.  H«Ur 
that  testatrix  was  merely  cuatodian  of  the- 
common  funds,  and  ooold  not  make  such  a 
will  under  the  statote  empowering  a  marrieA 
woman  to  dispose  by  will  "of  any  estate  se- 
cnred  to  her  separate  use  by  deed  or  devise." 

Appeal  from  court  of  eommon  pleas,  Jef- 
ferson coun^. 

'^'Not  to  be  officially  reported." 

Probate  of  the  will  of  Johaima  Umpfen- 
bach,  deceased,  offered  by  O.  A.  Wehle,  the- 
executor  named  therein.  Christo^er  Umpf- 
enbach,  husband  of  deceased,  objected.  Pro- 
bate refused.  Proponent  appeals.  Af- 
firmed. 

Firtle  &  Speed,  for  appellant  Humphrer 
Marshall  and  Lieber  &  Lincoln,  for  appel- 
lee. 

PRYOR,  J.  Johanna  Umpfenbach,  when 
a  married  woman,  attempted  to  make  a 
last  will,  by  which  she  disposed  of  what  she 
claimed  to  be  her  estate  to  her  collateral 
kindred,  excluding  her  husband.  When  of- 
fered for  probate,  the  husband  appeared  ana 
objected  because  his  wife  had  no  power  to 
execute  it.  It  seems  that  the  husband  an(t 
wife  had  no  children,  were  frugal  and  In- 
dustrions  people,  and  by  close  economy  had* 
accumulated  a  considerable  estate,  the  most 
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of  tt,  a«  the  proof  conduces  to  show,  ttae 
result  o<  the  husband's  labor.  Notes  were 
hdd  by  the  'wife  for  considerable  sums  of 
money,  and  made  payable  to  her  alone,  that 
were  afterwards  re-executed  so  as  to  moke 
tbem  payable  to  ber  own  sole  and  separate 
useu  The  wife  also  held  by  assignment  a 
bond  for  her  separate  nse  for  the  payment 
of  money  secnced  by  mortgage,  and  her 
devisees  claim  that  because  these  choses  in 
action  were  hdd  In  tlie  manner  Indicated, 
and  made  payable  as  she  directed,  slie  could 
dispose  of  them  by  will  without  her  hus- 
band's consent,  and  dlveat  him  of  ills  marital 
rlgbts.  It  la  plain  from  the  proof  In  tlila 
case  tliat  the  wife  was  the  custodian  of  tlie 
earnings  of  the  hnsbaad,  and  that  an  estate 
of  the  value  of  many  thousand  dollars  cre- 
ated by  Ills  dally  lahor  has  been  diqposed  of 
by  ber  without  his  knowledge.  It  by  no 
means  follows  that,  because  the  wife  holds 
personalty  to  her  separate  use,  she  may  dis- 
pose of  It,  or  that  at  her  death  it  pasaes  to 
her  kindred,  to  the  occlusion  of  the  bus- 
band.  A  separate  estate  in  a  married  wo- 
man may  be  created  In  this  state  by  gift, 
by  deed,  devise,  or  even  by  parol  of  personal 
property,  but  it  was  never  contemplated  by 
any  legislation  to  vest  in  the  wife  the  power 
to  dispose  of  personal  estate,  thus  held, 
whether  bj  writing  or  by  parol,  by  wiU,  to 
ttae  exclusion  of  her  husband.  The  statute 
In  r^ard  to  wills  alone  confers  upon  a  mar- 
ried woman  the  right  to  make  a  will,  and 
provides:  "A  married  woman  may  by  wUl 
dispose  of  any  estate  secmvd  to  her  seitarate 
use  by  deed  or  devise,  or  in  the  exercise  of  a 
written  power  to  make  a  will."  There  must 
be  a  deed  or  a  devise  creating  this  s^wrate 
estate  before  the  wife  can  dispose  of  it 
This  rigiLt  is  not  restricted  to  a  deed  for 
real  estate,  as  the  ordinary  meaning  would 
Imply,  but  there  may  be  a  deed  of  trust  se- 
curing realty  or  personalty  to  the  wife  made 
by  a  third  person  during  or  prior  to  the 
marriage,  or  made  by  tlie  husband  and  wKe 
during  the  marriage  or  by  antenuptial  coi> 
tract  The  wife  assumed  in  this  case  to 
create  a  separate  estate  out  of  what  be- 
Uxiged  to  her  husband,  without  his  knowl- 
edge, and  that  bad  been  acquired  by  him 
during  the  marriage;  or  if,  as  counsel  as- 
sumes, the  wife  had  accumulated  this  prop- 
erty during  the  existence  of  the  marital  re- 
lation, she  had  no  right  to  convert  it  into 
separate  estate  without  the  consent  of  the 
hu.sband,  so  as  to  enable  her  to  deprive  him 
of  his  marital  rights.  Such  was  never  con- 
templated by  the  framera  of  the  statute  em- 
powering a  maried  woman  to  make  a  will, 
and  the  facts  of  this  record  indicate  very 
plainly  the  necessity  for  such  a  construc- 
tion, and  afTord  ample  reason  for  restricting 
the  exercise  of  such  a  power  by  a  feme 
covert,  within  the  legislative  intent  As  a 
married  woman  has  no  power  to  make  a 
will  except  as  provided  by  this  statute,  it 
was  incumbent  on  the  propounders  to  show 


a  state  of  case  that  would  anthorlae  its  pro- 
bate. The  case  of  TTti'ifTinin  y.  Brown,  SS 
Ky.  377.  11  a.  W.  Bep.  199,  settles  the  ques- 
tion In  tbla  ease.  The  Judgment  below  i» 
affirmed. 


SIMPSON  V.  SIMPSON'S  BX'RS. 

(Court  of  Appeals  of  Kentucky.    Sept  23, 
1893.) 

CAXCZLIATIOII  of  HiMRJAOX  BSTTUIMENT. 

A  man  of  68  yean  of  age,  worth  about 
$20/X)0  in  money,  was  aigaged  to  merry  aa 
illiterate  woman  of  60  veers.  Two  days  be- 
fore the  appointed  marriage  day,  with  a  law- 
yer, he  visited  in  the  evening  his  iiitended 
bride,  who  had  about  $100,  and  had  a  mar- 
riase  settlement  read  to  her.  which  t>oth  par- 
ties signed.  By  it  she  parted  with  all  her 
marital  rights  in  his  estate  for  the  use  of  a 
house  and  lot  worth  not  exceeding  $1,000,  her 
hasband  relinquishing  bis  interest  in  her  es- 
tate. After  toe  contract  was  signed  he  in- 
sisted on  a  marriage  the  next  morning  at  & 
o'clock,  giving  her  no  opportnnity  to  see  or 
eonmnlt  her  friends.  After  the  marriage  she 
was  compelled  to  do  the  work  of  a  menial, 
and  refused  many  necessary  comforts.  EM, 
tliat  the  settlement  would  be  set  aside, 

Apveal  from  drcoit  cotnrt,  Spencer  connty.. 

"Not  to  be  offidally  reported." 

Bill  by  iiattie  S.  Simpson  agatatst  the  ex- 
ecutors of  John  B.  Simpson,  deceased.  De- 
cree for  defendants.  Oomplalnant  appeals. 
Reversed. 

G.  G.  Gilbert,  for  appellant  Fairleigh  & 
Straus  and  L.  A.  Weakley,  for  appellees. 

PRTOB,  J.  This  action  in  eqtdty  was  In- 
stituted in  the  Spencer  circuit  court  by  Mattie- 
S.  Simpson,  the  appellant  against  the  ex- 
ecutors and  devisees  of  the  last  will  of  her 
husband,  John  R.  Simpson,  for  the  purpose 
of  canceling  an  antenupial  contract  made 
between  the  appellant  whose  maiden  name- 
was  Mattie  Swope,  and  John  R.  Simpson, 
the  testator,  on  the  evening  preceding  their 
marriage.  The  provisions  of  tbe  will  were- 
renounced  by  the  appellant  and  she  now 
claims  she  is  entitled  to  dower  and  her  dis- 
tributable shore  of  the  personalty  of  her 
husband's  estate,  upon  the  ground  that  the 
marriage  contract  was  a  nullity.  The  mar- 
riage contract  was  entered  Into  on  the  16th  of 
July,  18S8,  was  signed  and  acknowledged  by 
both  parties,  and  recorded.  The  marTiage- 
took  place  the  day  after  the  contract  was 
entered  into,  and  the  parties  lived  together 
as  man  and  wife  until  his  death,  in  Sep- 
tember, 1801,  and  this  action  instituted  in 
October  of  that  year.  The  husband,  at  tho 
date  of  the  marriage,  was  possessed  of  an 
estate  of  fifteen  or  twenty  thousand  dollars, 
the  wife's  estate  not  exceeding  in  value 
$100.  He  was  about  68  years  of  age,  and 
was  a  shrewd  business  man,  and,  from  the 
proof  in  this  case,  economical  to  on  extent 
that  deprived  his  wife  at  least  of  the  com- 
forte  and  necessaries  of  life;  converted  hia 
wife  into  a  cook  soon  after  the  marriagcw 
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■clothed  and  controlled  ber  as  one  would  the 
most  abject  menial  in  Ills  service.  The  wife, 
at  the  date  of  marriage,  had  passed  the  age 
■of  50,  was  uneducated,  and  without  any 
business  experience.  The  testator,  (her  hus- 
band,) at  the  date  of  the  marriage,  had  two 
chUdren,  both  sons,  and  each  with  a  family, 
and  in  comfortable  pecuniary  circumstances. 
The  agreement  to  marry  having  been  entered 
Into,  the  day  fixed  for  its  consummation  was 
Thursday,  the  17th  of  July,  1888.  The 
jCrlends  of  the  appellant,  who  lived  in  Louis- 
ville, were  invited  to  the  wedding,  and  were 
having  such  clothing  made  for  the  appellant 
.as  suited  the  occasion.  On  the  Tuesday  pre- 
ceding the  day  the  marriage  was  to  take 
place.  In  the  evening,  the  testator  called  on 
the  appellant,  and  suggested  the  making  of 
a  marriage  contract,  to  which  the  appellant, 
4t  seems,  assented.  He  left  the  house,  and 
In  a  short  time  returned  with  his  lawyer, 
who  had  prepared  the  contract  in  his  office, 
as  directed  by  the  testator,  and  had  It  read 
over  once  to  the  appellant,  and,  being  asked 
If  she  understood  It,  and  her  response  being 
"yes,"  the  parties  both  signed  it,  and  the 
■derk,  being  present,  took  the  acknowledg- 
ment, and  recorded  the  Instrument.  As  soon 
«s  the  contract  was  signed,  and  the  witnesses 
to  it  had  returned,  the  testator  Insisted  on 
Ihelr  marriage  taking  place  at  6  o'clock  the 
next  morning,  (Wednesday,)  the  day  preced- 
ing the  day  to  which  the  friends  had  been 
Invited.  Her  wedding  outfit  had  not  been 
sent  from  Louisville,  but  still  the  testator 
was  persistent,  and  the  woman  compelled  to 
marry,  as  the  testimony  shows,  with  such 
scanty  dothlng  as  would  doubtless  have 
proved  distasteful  to  those  of  less  mature 
years  than  the  parties  to  this  alleged  agree- 
ment At  the  time  this  contract  was  signed, 
or  before,  there  was  no  explanation  made  to 
the  appellant  as  to  the  nature  of  the  marital 
fights  she  was  about  to  surrender,  or  tiie 
character  and  extent  of  the  estate  of  the 
testator.  He  was  reported  by  some  to  be  a 
man  of  wealth,  and  known  by  all  business 
men  In  his  town  to  have  been  at  the  time 
In  independent  circumstances,  but  still  his 
estate  was  invisible,  or  composed  mostly  of 
<2ash  and  cash  notes,  and  when  dealing  with 
this  inexperienced  and  uneducated  woman  It 
was  his  duty  not  only  to  have  explained  to 
lier  what  rights  she  was  surrendering,  but 
to  develop  to  her,  approximately,  at  least, 
the  value  of  his  estate.  His  lawyer  doubtless 
supposed  that  the  parties  understood  each 
other,  and  wrote  as  directed  by  the  testator ; 
and,  while  no  blame  Is  to  be  attached  to 
him,  still  here  was  a  shrewd  business  man, 
with  his  counsel  on  the  one  side,  and  an 
Illiterate,  uneducated  woman  on  the  other, 
the  latter  parting  with  all  of  her  marital 
rights  in  an  estate  worth  fifteen  or  twenty 
thousand  dollars,  for  the  use  of  a  house  and 
•lot  worth  not  exceeding  one  thousand  dollars, 
tor  her  life  only,  and  the  relinquishment  by 
■the  husband  of  his  interest  in  her  estate  that 


had  no  value  to  it;  no  one  of  her  'trleads 
present  to  advise  with  her  on  the  subject, 
and  the  wedding  hastened  before  friends 
could  arrive  to  witness  the  ceremony,  and 
bring  with  them  the  wedding  garments. 
Why  such  haste?  Was  it  the  fear  that  those 
of  her  friends  more  Intelligent  than  the  ap- 
pellant should  arrive,  and  give  to  the  ap- 
pellant the  advice  she  was  entitled  to  have 
In  the  first  place?  The  parties  were  not 
dealing  at  arm's  length;  and  while  marriage 
contracts,  when  entered  Into  in  good  faith, 
and  without  fraud  or  imposition,  will  be  up- 
held in  equity,  however  Inadequate  the 
pecuniary  consideration,  as  said  by  the  court 
In  Pierce  v.  Pierce,  "the  authorities  gfo  Tery 
far  in  holding  that  the  courts  require  strong 
proof  of  fairness  when  called  upon  to  en- 
force an  antenuptial  contract  against  the 
wife,  and  especially  when  it  Is  apparent  that 
the  provision  made  for  the  wife  is  inequi- 
table, unjust,  and  unreasonably  dispropor- 
tionate to  the  means  of  the  husband."  "The 
rule  undoubtedly  is  that  in  such  a  case  every 
presumption  is  against  the  validity  of  tiie 
contract,  and  the  burden  of  proof  is  cast 
upon  the  husband,  or  those  who  represent 
him,  in  order  to  uphold  and  enforce  the  same 
as  a  subsisting  agreement."  71  N.  T.  157. 
In  Blerer's  Appeal,  reported  in  92  Pa.  St.,  266. 
the  contention  was  as  to  the  validity  of  an 
antenuptial  contract  between  Everhart 
Blerer  and  Ruth  Shaw.  The  court  said;  "It 
is  a  sound  rule  that  parties  to  an  antenuptial 
contract  do  not,  like  buyer  and  sdler,  deal 
at  arm's  length,  but  stand  In  a  confidential 
relation,  requiring  the  exerdse  of  the  greatest 
good  faith.  There  must  be  a  full  disclosure 
of  the  circumstances  and  property  of  each. 
If  the  provision  secured  to  the  wife  Is  mani- 
festly unreasonable,  and  disproportionate  to 
the  means  of  the  Intended  husband,  it  raises 
a  presumption  of  Intended  concealment,  and 
throws  upon  him  the  burden  of  disproving 
that  presumption."  Blerer,  in  that  case,  was 
worth  about  |60,000,  and  Ruth  without  prop- 
erty of  any  value.  It  was  agreed  that  in  90 
days  after  hla  death  she  was  to  be  paid 
$5,  and  that  whatever  property  she  had  or 
might  acquire  should  remain  hers.  In  con- 
sideration of  this  she  released  ber  marital 
rights.  It  was  shown  in  that  case  that  the 
parties  lived  in  the  same  neighborhood  for 
many  years,  and  the  circumstances  of  eadt 
were  Imown  to  some  extent  to  the  other, 
but  the  court  held  that  this  general  Informa- 
tion was  Insufficient  to  prove  knowledge  ap- 
proaching correctness  of  the  value  of  his 
property,  and  that  It  was  not  such  a  contract 
as  a  court  of  equity  should  enforce.  Tlie 
case  before  us  presents  as  strong  facts  and 
circumstances,  (regtirdless  of  the  testimony 
of  the  appellant,)  much  of  which  is  incompe- 
tent, for  refusing  to  enforce  this  agreement 
as  the  case  of  Blerer's  Appeal.  In  each  case 
the  evidence  of  tail  dealing  that  must 
characterize  all  auch  contracts  is  wanting, 
and  here  it  is  manifest  that  this  woman,  U 
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«dv)scd  by  friends,  or  if  of  Bufficleot  in- 
teUIgence  to  have  Imown  her  marital  rights, 
would  never  have  entered  Into  a  contract 
that  reduced  her  to  p.  mere  menial,  and  left 
her,  at  the  death  of  her  husband,  In  the  pos- 
session <rf  a  little  cottage,  disrobed  of  its 
furniture,  and  she  penniless  for  the  means 
of  support  and  maintenance.  On  the  even- 
Ins  of  the  execution  of  the  contract,  with  her 
wedding  day  fixed,  and  her  friends  invited, 
she  was  powerless  to  resist  the  wUl  of  one 
so  vastly  her  superior,  and  to  whom  she  had 
pledged  her  affections  upon  the  promise  that 
he  would  protect  and  care  for  her  during  life; 
as  powerless  at  that  time  as  she  was  to  re- 
sist, after  the  contract  was  signed,  bis  im- 
portunities to  many  him,  in  the  atwence  of 
her  friends,  at  5  o'clock  the  next  morning. 
She  was  subordinated  to  his  will,  aa  the 
facts  show,  both  before  and  after  marriage. 
She  surrendered  to  him  in  a  short  time,  on 
his  demand,  the  keys  of  the  pantry  and  the 
meat  house,  and  was  supplanted  in  every- 
thing that  pertained  to  hw  domestic  duties, 
and  even  handed  over  to  him,  at  his  Instance, 
the  small  aoms  of  money  that  were  derived 
from  the  sole  of  her  vegetables  in  the  garden. 
It  is  a  case  of  the  exercise  of  an  unlimited 
and  tyrannical  control  by  the  husband  over 
the  wife's  actions  from  the  date  of  the 
marriage  contract  until  his  death.  The  case 
of  Forwood  v.  Forwood,  reported  In  86  Ky. 
114,  5  S.  W.  Rep.  361,  Is  relied  on  by  both 
sides  as  authority  in  this  case.  In  that  case 
the  answer  of  the  allegations  made  by  the 
wife  were  denied,  and  no  proof  whatever 
taken,  and  this  court  said:  "If  it  appeared 
the  appellant  was  inveigled  Into  making 
tbis  contract  by  unfair  means,  such  as  tak- 
ing advantage  of  her  Ignorance,  her  affec- 
tions, or  concealing  the  truth  ftom  her,  we 
would  not  hesitate  to  set  the  contract  aside. 
But  8a<di  a  case  does  not  appear.  She  fails 
to  allege  she  did  not  know  the  nature  and 
legal  effect  of  the  contract,  nor  does  she 
allege  she  did  not  make  It  freely  and 
Tolnntarlly.  It  Is  clear,"  the  court  furtlier 
said,  "that  she  understood  its  meaning,  for 
the  proof  is  dear  she  was  a  woman  of  in- 
telligence, and  possessed  a  clear  and  cool 
judgment  and  she  knew  that  her  intended 
buRbond  was  a  man  of  reputed  wealth;  and 
three  years  after  her  marriage  she  stipulated 
in  writing,  drawn  by  herself,  that  she  was 
not  entitled  to  dower  in  her  husband's 
realty  because  she  had  relinquished  it  by  the 
antenuptial  contract"  Ihe  cases  are  entirely 
dissimilar,  with  the  exception  that  each  pur- 
ports to  be  an  antenuptial  contract.  After  a 
most  careful  reading  of  the  record,  we  have 
no  hesitation  in  concluding  that  the  ap- 
pellant was  imposed  on  by  her  Intended 
husband,  and  tliat  with  promises  of  relieving 
her  from  the  burden  of  a  daily  labor  that 
was  necessary  by  reason  of  her  poverty  she 
was  induced  to  become  his  wife,  and  to 
execute  a  contract  that  Is  full  of  fraud,  as 
shown  from  the  facts  connected  with  its 


execution.  There  are  some  averments  In 
the  petition  as  to  moneys  or  property  the 
testator  had  advanced  his  children  with  a 
view  of  defeating  the  claim  of  the  wife  for 
dower  and  distrlbunon.  We  think  a  man 
of  his  means  had  the  right  to  give  to  his 
children  the  sums  alleged,  and  that  this  was 
no  fraud  on  the  wife.  As  to  the  propei'ty, 
including  lands,  choses  in  action,  money,  etc., 
belonging  to  him  at  his  death,  the  widow  Is 
entitled  to  dower,  and  her  distributable 
share  as  widow.  Hie  antenuptial  contract  is 
directed  to  be  canceled,  and  the  marital 
rights  of  the  appellant  enforced.  The  judg- 
ment Is  revwsed,  and  the  case  remanded  for 
proceedings  as  herein  indicated. 


CURTIS  T.   LOUISVILLB  OITT   RT.   CO. 

(Court  of  Appeals  of  Kwtncky.    Sept  23, 

1888.) 

Cabbibbs— EUsoTioM  or  Passbitoebs  — Evidbmos. 

1.  Plaintiff,  a  passenerer  on  a  street  car, 
not  having  the  exact  change,  gave  the  driver  a 
50-cent  piece.  The  drivra*  returned  to  him  a 
package  of  nickels  marked  "50  cents."  The 
fare  ■v&»  K  cents.  The  package  only  con- 
tained 45  cents.  The  driver  refused  to  give 
plaintiff  another  6  cents,  referring  him  to  the 
office  from  which  he  had  received  the  paclcage 
as  containing  60  cents.  The  plaintiff  refused 
to  pay  bis  &re,  and  was  ejected.  Hdd,  that 
the  street-railway  company  was  liable. 

2.  The  request  of  the  driver  to  adjust  the 
matter  at  the  office  is  competent  in  mitigation 
of  damages. 

Appeal  from  Louisville  law  and  equi^ 
court 

"To  be  officially  reported." 

Action  by  Patrick  Curtis  against  the  Louis- 
Tllle  City  Railway  Company.  Judgment  for 
defendant    Plaintiff  appeals.     Reversed. 

W.  O.  Harris  and  Thomas  Lawson,  for  ap- 
pellant   Humphrey  &  Davie,  for. appellee. 

BBNNETT,  O.  J.  The  app^ant  took  pas- 
sage on  the  defendant's  street  car  to  be  con- 
veyed from  his  house  to  his  law  office  In  the 
cl^  of  Loulsvilla  The  fare  was  S  oaita. 
The  appellant,  not  having  the  exact  change, 
handed  the  driver  a  50-cent  piece  In  coin, 
and  requested  the  change  for  it  The  driver 
gave  him  a  package  of  nickels  marked  "GO 
centa"  The  appellant  immediately,  and  In 
the  presence  of  the  driver,  though  his  atten- 
tion at  the  time  might  have  been  directed  to 
the  front  counted  the  nickels,  and  they  were 
short  6  cents,  and  while  still  In  the  driver's 
presence,  and  with  the  nickels  In  his  hand, 
he  called  his  attention  to  the  shortage,  and 
demanded  the  correct  change.  The  driver, 
not  denying  the  shortage,  refused  to  give 
the  appellant  the  correct  change,  saying  that 
he  had  received  It  at  the  appellee's  office 
Just  as  It  was,  at  50  cents,  and  that  if  there 
was  a  shortage  the  company  must  correct 
It  not  he.  He  then  requested  the  appellant 
to  put  5  cents  fare  In  the  box,  and  when  the 
car  reached  the  next  station,  which  was  but 
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A  few  minutes  nm,  the  office  would  correct 
tbe  mistake^  and  that  he,  the  driver,  would 
1^  with  him  to  the  office,  and  maJte  a  state- 
ment in  reference  to  the  mistake.  The  ap- 
pellant declined  to  put  the  5  cents  In  the 
box,  or  to  pay  in  any  way  an  additlonel 
sum,  saying  that  tbe  driver,  having  refused 
to  give  him  bacic  the  correct  change,  had 
retained  the  fare,  and  that  he  would  not  pay 
it  again.  Therefore  the  driver  called  a  po- 
ilcenum,  and  caused  him  to  eject  tbe  appel- 
lant from  the  car.  The  ai^dlant  brought 
this  salt  to  recover  damages.  The  first  trial 
resulted  In  a  verdict  for  $1,000  in  damages, 
which  was  set  aside  by  the  court,  and  on 
the  second  trial  tbe  court  iastructed  tlie 
Jury  peremptorily  to  find  for  the  appdlee. 
The  appellant  appeals. 

By  the  rules  of  the  appellee,  a  passenger 
that  gets  on  a  street  car  must  depostt  his 
fare  In  the  box  withhi  one  uiock.  Tbe  driver 
must  not  receive  the  fare,  etc.  When  it 
la  necessary  to  enforce  the  rules  or  to  pre- 
serve order,  the  driver  may  call  to  his  as- 
sistance a  poUccman.  'niese  rules  are  rea- 
sonable, and  tbe  appellant  was  aware  of 
them.  The  question  is,  was  he,  under  the 
circumstances,  ezcusaUe  for  not  putting  tbe 
nickel  in  the  box  as  required,  and  was  the 
driver  excusable  for  ejecting  him  on  ac- 
count of  hla  refusal?  The  appellee  furnishes 
the  drivers  with  change,  fixed  up  In  small 
sums  in  packages,  for  the  accommodation  of 
passengers  in  the  payment  of  their  fare. 
The  drivers  are  charged  with  the  cbang;e, 
and  any  shortage  in  the  sum  with  which 
they  are  charged  falls  upon  them,  unless 
corrected  by  the  company.  It  seems  that 
the  fear  of  the  driver  that  the  company 
would  not  make  good  to  him  the  shortage, 
and  that  the  loss  would  fall  upon  him  if  he 
made  up  the  shortage,  caused  him  to  prefer 
that  the  company  should  make  the  correo 
tlon.  It  admits  of  no  doubt  from  the  evi- 
dence that  the  package  contained  a  shortage 
of  Ave  cents.  Now,  as  said,  the  appellee's 
niles  were  reasoiiftble,  and  If  a  passenger 
refused  to  comply  with  them  the  appellee 
would  have  the  right  to  expel  him  for  non- 
compliance. But  tbe  question  is,  cotfld  the 
driver,  who  was  authorized  to  make  change 
OB  behalf  of  the  appellee,  and  for  its  ben- 
efit, as  well  as  that  of  the  appellant,  retain 
a  nickel  by  mistake  belonging  to  him,  and 
then  compel  him  to  put  the  fare,  another 
nickel,  in  the  box,  because  the  rule  of  the 
company  reqnired  the  appellant  to  put  his 
ftire  in  the  box?  Now,  the  appellant  had 
placed  the  nickel  in  the  hands  of  the  driver, 
and  he  was  authorized,  under  the  roles,  to 
put  It  in  the  box.  He  received  the  half 
dollar,  and  retained  five  cents  too  much,— 
the  amount  of  the  fare,— and  he  would  not 
give  it  to  the  appeUant,  but  required  him  to 
pay  his  fare  in  addition.  The  retention  of 
the  Sre  cents  was,  under  the  circumstances, 
&  payment  of  tbe  fare,  which  the  driver 
could  have  put  in  the  box  had  he  desired. 


But  whether  he  put  It  in  the  box  or  not 
did  not  concern  the  appellant,  because  he 
had  paid  his  fare,  and  was  entitled  to  his 
ride.  The  mistake  as  to  the  amount  that 
was  in  the  package  was  that  of  the  appel- 
lee, and  not  that  of  the  appellant,  and  this 
court  adheres  to  the  rule  intimated  in  Wil- 
sey  V.  Ballroad  Co.,  83  Ky.  Sll,  whldi  is 
Bostained  by  other  cases.-^at  if  a  pass^i- 
ger  has  paid  his  fare,  and  the  company  fails 
to  furnish  him  with  proper  evidence  of  the 
fact,  he  is  nevertheless  entitled  to  his  ride, 
because  the  mistake  Is  that  of  the  company, 
and  the  passenger  ought  not  to  be  preju- 
diced by  it,  and  that  tbe  company  is  re- 
sponsible for  any  damages  that  the  passen- 
ger sustains  in  consequence  of  being  ejected 
by  the  company.  The  request  of  the  driver 
to  adjust  the  matter  is  competent  to  go  to 
the  Jury  in  mltlgatioH  of  damages,  and  what 
occurred  after  tbe  appellant  got  off  the  ear 
should  not  go  to  the  Jury  unless  it  was  done 
by  the  appeUee's  author!^.  The  Judgment 
la  revetueil,  etc. 


SCHMIDT  V.  CABTEB'8  ADM'R. 
(Coait  of  Appeals  of  Kentucky.   Oct  5,  1883.) 

MoMiQAOM— What  Constitvts— CBXDrroM  with 

NoTica. 
A  note  for  $2,000,  "being  money  ad- 
vanced to  me  to  help  par  for  a  house  and  lot 
on  Jefferson,  between  22  and  23  streets,  and 
on  wfaick  she  [the  payee]  holds  a  lien  until 
paid,"  createa  no  present  lien  on  the  property. 
within  Gen.  St.  c  24,  {  10,  providing  that  uo 
deed  of  trust  or  mortgage  shall  be  valid 
against  creditors  without  notice  ontii  recorded, 
and  may  be  disregarded  by  an  attachinc  cred- 
itor with  notice  of  it. 

Appeal  ftam  Louisville  law  and  equity 
court 

"To  be  officially  reported." 

Bill  by  Adelia  Schmidt  against  James  G. 
Carter's  administrator  to  subject  certain 
property  attached  by  defendant,  and  ordered 
sold  for  his  benefit,  to  prior  payment  of  her 
lien.  JTudgmait  for  defoidant  Plalntlir  ap- 
peals.    Affirmed. 

W.  O.  Harris,  for  appeUant  Molr,  Hay- 
man  lb  MiMr,  for  appdlee. 

PBTOR,  J.  The  executor  of  James  Q. 
Carter,  holding  a  claim  against  one  Charles 
B.  Landrum  originating  from  a  partnership 
between  Landrum  and  bis  testator,  had  an 
attachment  isssued,  and  levied  oa.  a  lot  of 
ground  in  Loulsvillle  that  Landrum  had  con- 
veyed to  his  wife.  Tte  conveyance  was 
held  to  be  fraudulent,  and  the  lot  ordered  to 
be  sold  to  satisfy  the  judgment  for  ?7,000. 
After  the  attachment  had  been  sustained 
and  the  sale  ordered,  the  appellant,  Adelia 
ScSunldt,  claiming  an  equitable  lien  on  the 
lot,  instituted  this  action,  alleging  that  her 
Den  existed  prior  to  the  attadiment  lien,  and 
asking  that  the  property  or  its  proceeds  be 
first  applied  to  the  payment  of  her  debt 
The  lien  assayed  by  the  appellant  Is  claimed 


Digitized  by 


Google 


Ky.) 


SCHMIDT  «.  CARTER'S  ABM'B. 


865 


to  exlat  by  reason  ot  the  following  obUga/- 
tlon  executed  prior  to  the  issuance  of  the  at- 
tachment: "LouiaTlIle,  Ky.,  3  June,  18S8. 
One  day  after  date  I  promise  to  pay  to 
AdeltA  Schmidt,  or  order,  two  thousand  dol- 
lars, being  money  advanced  to  me  to  help 
pay  for  a  house  and  lot  on  Jefferson,  be- 
twtM>n  22  and  23  streets,  and  on  which  she 
holds  a  Uen  until  paid;  interest  to  be  paid 
monthly  at  the  rate  of  6  per  cent  jper  an- 
num. G.  E.  Landmm  and  Wife,  Leow  Land- 
rum."  In  the  petition  of  the  appellant  It  Is 
alleged  that  she  loaited  the  money  to  be  used 
in  the  purchase  of  the  house  and  lot,  and 
in  consideration  of  the  loan  the  defendants, 
I^ndrum  and  wife,  agreed  to  give  to  the 
plaintiff  H  note  due  as  the  paper  above  shows, 
•nnd  to  secure  the  same  by  mortgage  on  the 
property;  that  the  money  was  oscd  in  the  pur- 
chase of  the  lot,  and  a  mortgage  executed 
on  the  22d  of  October,  1890,  in  accordance 
with  the  agreemoit,  and  recorded  in  tbe 
proper  office.  This  mortgage  was  executed 
and  recorded  after  the  attachment  had  been 
issued  and  levied,  and  it  is  conceded  that 
the  mortgage  created  no  lien  or  equity  in 
favor  of  the  appellant  unless  it  Is  made  to 
relate  back  to  some  agreement  prior  in  date 
to  the  attachment  by  which  the  mortgage 
was  to  be  executed.  The  oidy  written  evir 
dence  of  any  such  agreement  is  the  note 
evidencing  the  loan  of  the  $2,000,  in  whldi 
it  is  recited  "that  it  is  for  money  advanced 
to  help  pay  for  the  house  and  lot  on  Jeffer- 
son, between  22  and  2S  streets,  and  on  which 
she  holds  a  lien  until  paid."  This  vabinge 
In  the  note,  it  is  ehiimed,  creates  an  equity 
older  in  date  to  that  created  by  the  attach- 
ment, and  under  the  familiar  doctrine  that, 
In  a  contest  between  equities,  the  elder  equity 
must  prevail,  it  is  contended  the  proceeds  of 
sale  should  be  applied  first  to  the  payment 
of  appellant's  debt,  Oie  attachment  lien  be- 
ing made  to  yield  to  the  equitable  mortgage 
lien.  The  statute  provides:  "No  deed  of 
trust  or  mortgage  conveying  a  legal  or  eq- 
uitable title  to  real  or  personal  estate  shall 
be  valid  against  a  purchaser  for  a  valuable 
coDsIderation  without  notice  thereof,  or 
against  creditors,  until  siiCh  deed  shall  be 
acknowledged  or  proved  accordii^  to  law, 
and  lodged  for  record."  Section  10,  e.  24, 
Ccn.  St.  It  is  insisted  that  before  the  eq- 
uity of  the  appdlee  was  enforced  by  a  sale 
of  tbe  property  be  had  notice  of  the  agree- 
mefat  to  mortgage,  and  therefore  the  stat- 
ute rtferred  to  cannot  affect  appdlant's 
•equity. 

This  court  has  adjudged,  in  several  cases, 
that  a  mortg:ige  not  rec(»:ded,  or  a  bond  for 
title,  hfls  precedence  over  a  lien  created 
by  an  execution  or  attachment  where  actu- 
al notice  has  been  given  the  creditor  before 
tbe  sale  under  tho  attachment  or  execution, 
tbe  statute  being  construed  as  meaning  (and 
in  fact  such  is  its  language)  that  the  pur- 
chaser holds  unless  he  has  actual  notice  of 
the    outstanding    equity,    and    there    is    no 


reason  why  a  creditor  is  not  affected  with 
notice  in  the  sajne  manner  that  a  purchaser 
would  be.  The  deed  or  mortgage  unrecord- 
ed is  not  good  agaiust  a  purchaser  for  value 
without  notice,  and  the  decisions  giving  pri- 
ority to  unrecorded  liens  seem  to  foUow 
the  language  of  the  statute,  and  carry  out 
the  legislative  Intent  YaUd  liena>  bow- 
ever,  must  actually  exist,  and  not  such  liens 
as  are  established  alone  by  pai'ol  proof,  or 
where  upon  the  face  of  the  instrument  It 
Is  manifest  that  the  lien  is  to  be  created 
by  some  subsequent  agreement  Courts  of 
equity  cannot  be  too  careful  in  guarding 
the  rights  of  bona  fide  purchasers  and  cred- 
itors against  hidden,  liens,  or  such  as  exist 
only  in  the  contemplation  of  the  parties, 
and  It  should  be  made  to  appear  from  the 
terms  of  tbe  instrument  Itself  that  a  lien 
has  in  fact  been  created.  A  mere  recital 
on  the  face  of  a  note  for  borrowed  money 
that  this  is  a  lien  on  the  land  owned  by  the 
debtor,  or  that  the  debtor  wiil  thereafter 
execnte  a  mortgage,  creates  no  lien  as 
against  third  parties,  and  to  adopt  a  rule 
that  would  permit  such  Uen  to  be  enforced 
against  other  than  the  parties  to  it  would 
open  tbe  door  wide  to  fraud,  and  destroy 
entirely  the  salutary  effect  of  our  registra- 
tion laws.  The  parties  never  intended  the 
note  to  evidence  any  Uen  on  the  property 
as  against  eredltois,  because  it  Is  distinctly 
alleged  that  it  was  agreed  the  debtor  should 
thereafter  execute  a  mortgage  to  secure 
the  note,  and  this  was  in  fact  done,  but  not 
until  the  attachment  Uen  existed.  If  the 
recital,  in  every  note  given  for  borrowed 
money  or  for  property,  that  the  obligee 
holds  a  lien  on  the  property  of  the  obligor, 
ac  that  the  obligor  is  thereafter  to  create  a 
Uen  to  secure  the  paper,  creates  an  equity 
as  against  all  other  Uens  after  notice,  our 
registration  laws  should  be  dispensed  with, 
and  tlie  iH-I«rlty  ot  Hens  det»miiied  by  the 
antiquity  of  the  paper  evldenctog  the  agree- 
ment to  pay.  The  case  of  Trimble  v. 
Puckett,  (decided  hi  May,  1882,)  19  &  W. 
Rep.  581,  is  rehed  on  as  authority  for  the 
appelant.  In  that  case  Brenner,  the  ven- 
dee of  a  tract  of  land,  owed  a  part  of  the 
purchase  money.  Puckett  advanced  the 
money,  and  by  an  agre«nent  with  Brenner, 
the  vendee,  was  substituted  to  the  rights 
of  tbe  vendor.  The  Uen  had  not  been  re- 
leased, but  was  satisfied  upon  the  payment 
by  Puckett,  and  the  execution  of  a  note 
by  Brenner  to  Puckett,  by  which  Puckett 
was  made  the  vendor,  and  the  land  describ- 
ed "as  the  farm  I  now  Uve  on."  Of  this 
note  and  Its  contents  the  creditor  had  ac- 
tual notice,  and,  although  imrecorded,  a 
Uen  was  held  to  exist  There  was  enough 
In  that  note  to  show  the  entire  agreement 
and  the  substitution  of  Puckett  to  the  rights 
of  the  vendor,  or,  rather,  Puckett  was  made 
the  vendor  by  the  contract  and  of  this  fact 
the  creditor  had  notice.  It  was  noc  an 
agreement  to  create  a  Uen,  but  a  ll«a  aria- 
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ing  from  the  discharge  of  a  valid  lien  by 
Puckett,  and  of  that  the  creditor  was  fnlly 
Informed  before  he  purchased.  In  the  one 
case  the  lien  was  created,  and  in  the  case 
before  us  the  parties  only  agreed  to  create 
a  Hen.  Hidden  liens,  or  such  as  usually 
arise  when  the  debtor's  property  is  about 
to  pass  from  him,  even  if  containing  all  of 
the  requisites  of  a  mortgage,  are  looked 
upon  with  suspiciou,  and  courts  of  equity 
should  bo  veluotant  to  Ignore  the  claims  of 
bona  fide  creditors  unless  such  liens  are 
clearly  established.  In  this  case  there  is 
not  even  a  description  of  the  propoty.  or 
any  of  the  essential  elements  of  a  mwt- 
gage,  and  no  court  of  equity  should  hold  that 
this  note  is  evidence  of  on  agreement  to 
mortgage,  or  that  snch  an  agreement,  if 
established,  would  supersede  the  rights  of 
bona  fide  purchasers  and  creditors.  Judg^ 
ment  affirmed. 


NICKBLL  et  al.  v.  FALLEN  et  al. 
(Conrt  of  Appeals  of  Kentucky.    Oct  5, 189a) 

KeW  TBIAlr-TlHE  FOR  APPLIOXTION— FlKAI. 
JUDOUKNT. 

1,  Under  a  statute  providing  that  applica- 
tion for  new  trial  for  newly-discovered  evi- 
dence may  be  made  not  later  than  the  second 
term  after  the  discovery,  an  application  made 
later  than  that  is  properly  dismissed. 

2.  A  jndgment  ordering  that  the  canse  be 
filed  away  for  want  of  prosecution  la  not  final 
or  a  bar  to  a  snbsequent  action. 

Appeal  from  court  of  common  pleas,  Wolfe 
county. 

"Not  to  be  officially  reported." 

Action  by  Morrison  Nickell  and  others 
against  Oscar  Fallen  and  others.  A  Judg- 
ment was  rendered  that  the  cause  be  filed 
away  for  want  of  prosecution.  From  a  Judg- 
ment dismissing  plaintiffs'  application  for  a 
new  trial,  they  appeal.    Affirmed. 

Z.  T.  Hurst  and  A.  F.  Byrd,  for  appellants. 
McGnire  &  Kash,  for  appellees. 

HAZBLRIG6,  J.  This  is  an  application 
for  a  new  trial  made  by  petition  upon 
grounds  discovered  after  the  expiration  of 
the  term  at  which  the  Judgment  complained 
of  was  rendered.  The  petition  of  the  ap- 
pellants was  dismissod,  and  they  have  ap- 
pealed. The  facts  relied  on  seem  sufficient 
to  entitle  them  to  the  relief  asked,  but  the 
Judgment  sought  to  be  vacated  was  rendered 
at  the  January  term,  1889,  of  the  Wolfe  cir- 
cuit coiu^  and  their  petition  for  vacation 
was  filed  to  the  August  term,  1891,  of  that 
court  The  petition  does  not  disclose  when 
the  grounds  were  discovered,  but  this  rec- 
ord discloses  that  the  applicants  knew  of 
them  as  early  as  July,  1889.  It  is  provided 
In  anch  cases  that  the  application  may  be 
made  not  later  then  the  second  term  after 
the  discovery.  From  the  record  the  applica- 
tion appears  to  have  been  made  too  late,  and 
was  properly  dismissed.  Moreover,  under 
>e  provisions   of   the   Code,    the  evidence 


might  have  been  either  by  depositions  or  by 
witnesses  examined  in  court  In  this  case 
the  order  recites  that  the  case  was  sub- 
mitted, and,  after  proof  heard  in  open  court, 
it  was  adjudged  that  the  plaintiffs  had  not 
shown  themselves  entitled  to  the  relief 
sought  and  therefore  the  court  dismissed 
the  petition,  with  costs.  There  Is  no  bill 
evidence  in  the  record,  and  the  court  pre- 
sumably did  rig^t 

It  may  lie  observed  that  the  Judgment 
sought  to  be  vacated,  ordering  that  "the 
cause  be  filed  away  for  want  of  prosecution," 
is  not  a  final  order  or  a  bar  to  a  subsequent 
action.  The  Judgment  dismissing  the  peti- 
tion Is  affirmed. 

BLLIS  V.  DITTBT. 

(Oowt  of  Appeals  of  Kmtncky.    Sept  26. 

1893.) 

CCBTSBT— POBBESSIOR  OT  LAHS— WKAT  CoXBTI- 

TCTS8. 

In  1846  land  adjoining  a  tract  belonging 
to  E.'s  father  was  conveyed  to  her,  and  in  184  < 
she  married  defendant  In  1848  a  child  was 
bom  to  them,  and  a  year  later  B.  died.  E. 
and  defendant  never  lived  on  the  land,  nor  oc- 
cupied it  by  tenants,  bnt  B.'i  father  occupied 
a  house  on  his  adjoining  tract,  and  hia  widow 
after  him,  during  E.'s  coverture,  and  during 
such  occnpancy  the  two  tracts  appeared  to 
have  been  "all  in  the  same  field."  There  was 
no  evidence  of  an  adverse  holding  to  B.,  and 
she  alone  had  a  deed  of  record  thereto.  HHi 
to  show  that  the  possession  of  B.'s  father  and 
his  widow  was  E.'s  possession,  and  sufficient 
to  entitle  defendant  to  a  life  estate  in  the  land, 
within  Gen.  St.  c.  52,  art.  4,  {  1,  providingr 
that,  where  there  Is  issue  of  the  marriage  born 
alive,  the  husband  shall  have  a  life  estate  in 
all  land  owned  and  possessed  by  the  wife  at 
the  time  of  her  death. 

Appeal  from  obanoery  court,  Keoton 
ooiunty. 

"Not  to  be  (^dally  reported." 

Action  by  Arnold  Ellis  against  Th<Hnas  Dlt- 
tey.  From  a  Judgment  for  defendant  plain- 
tiff appeals.    Afilrmed. 

A.  0.  Bills,  tar  appdlant  Simmons  A 
Simmons,  for  appelleei 

HAZEIiRIOO,  J.  The  appellant,  claiming 
to  be  the  owner  and  in  possession  of  about 
10  acres  of  land  in  Kenton  county,  brought 
this  action  to  quiet  his  titie  thereto  against 
the  ai^ellee,  who  is  alleged  to  be  setting  up 
some  kind  of  claim  to  the  property.  The 
plaintifTs  titie  Is  derived  by  deed  from  one 
Joseph  Marshall,  who,  through  his  mother, 
inherited  the  land  from  tiie  Infant  diUd  of 
the  d'Sfendant,  Dlttey.  The  defendant  by 
his  answer  puts  in  issue  the  plaintiff's  pos- 
session, and  sets  up  ownership  in  himself  as 
heir  of  his  Infant  child.  Afterwards,  con- 
vinced of  his  error  as  to  this  claim,  he  amends 
his  answer,  and  claims  as  tenant  by  the 
curtesy.  As  to  the  possession  of  the  property 
at  the  time  the  suit  was  instituted,  we  think 
the  proof  is  sufficient  on  plaintiffs  behalf  to 
show  possession  In  him,  and  this,  comUned 
with  the  legal  title,  authorised  him  to  sue. 
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Tte  real  questton  In  the  oaae  la  whether  the 
appdiee,  by  himself  or  wife,  had  soch  po»- 
session  of  the  land  daring  coverture  as  en- 
titles him  to  curtesy.  In  August,  1845,  ens 
James  Dedman  conveyed  the  land  In  contro- 
vert to  Elizabeth  McOollough,  for  the  re- 
cited consideration  of  $200.  This  tract  ap- 
pears to  have  been  bounded  on  one  of  its 
sides  by  a  tract  of  some  10  acres,  owned  by 
the  grantee's  father.  In  1847,  Blizabeth,  then 
living  in  ClndonaM,  Ohio,  Intermarried  with 
Dlttey,  the  appellee,  who  lived  In  tbe  same 
dty.  To  them  a  chUd  was  born  In  Decem- 
ber, 1848.  Thereafter,  In  March,  1849,  Eliz- 
abeth died,  and  in  about  August  of  the  same 
year  the  child  died.  Just  who,  if  any  one, 
occupied  or  used  this  land  In  1845,  '46,  '47,  and 
'48  Is  not  clearly  shown.  There  was  no  house 
on  It,  but  there  was  one  on  the  adjoining 
tract  belonging  to  the  father  of  Mrs.  Dlttey, 
and  this  is  shown  to  liave  been  occupied  by 
him  during  his  lifetime,  and  by  his  widow 
afterwards.  The  latter  died  some  30  years 
ago.  The  two  tracts  thai  appear  to  have 
been  "aU  in  the  same  field,"  though  at  one 
time  tJje  tract  In  dispute  was  under  fence, 
which,  however,  had  rotted  away  some  20 
odd  years  ago.  The  apipellee  never  occupied 
the  land,  or  used  it  in  person  or  by  tenants; 
but  if  the  wife  was  the  owner,  and  had  pos- 
session of  it  during  her  marriage,  it  is  sofil- 
dent  to  entitle  the  appellee  to  curtesy.  The 
statute  giving  curtesy  reads  as  follows: 
"Where  there  is  issue  of  the  marriage  bom 
alive,  the  husband  shall  have  an  estate  for 
his  own  life  in  all  the  real  estate  owned  and 
possessed  by  the  wife  at  the  time  of  her 
death,  or  of  which  another  may  be  then 
seised  to  her  use."  Section  1,  art.  4,  c.  52, 
GoL  St  The  proof  as  to  her  possession  Ls 
scant,  but  the  appellee  speaks  of  the  land  as 
that  of  which  "his  wife  was  in  possession  at 
the  time  of  her  death,"  though  at  that  time, 
as  appears  in  proof,  she  was  a  resident  of 
Cincinnati,  and  her  father  was  probably 
nslng  it,  or  occupying  his  own  land  in  the 
same  incloeare  with  the  tract  in  dispute. 
There  Is  no  hint  of  any  adverse  holding.  She 
alone  had  a  deed  of  record  for  it,  or  claimed 
it  We  are  therefore  Inclined  to  conclude 
that  it  was  held  for  the  legal  title  holder  by 
those  by  whom  it  was  actually  occupied,  and 
whose  possession  was  therefore  her  posses- 
sion, which  satisfies  the  requirement  of  the 
statute  In  Carr  v.  Glvens,  9  Bush,  C80, 
neither  the  husband,  Glvens,  who  was 
claiming  curtesy,  nor  Hie  wife,  ever  lived  up- 
on the  land,  or  exercised  any  acts  of  owner- 
ship over  <t;  but,  on  the  death  of  the  wife, 
"her  mother  entered  on  the  land,  or  retained 
the  possessKm  after  the  death  of  her  hos- 
band,  recognizing  the  right  of  the  children 
as  the  owners  in  fee  simple.  Her  possession 
was  not  adverse  to  the  children,  but  only 
8tT«igthened  the  common  estate,  and  her 
possession  and  seisin  were  the  possession  and 
seisin  of  all."  Possession  by  some  copar- 
ceners, amicable  to  the  otiiera^  was  thus  held 


to  be  a  snfflcient  seisin  In  fact  to  Invest  and 
sustain  an  estate  by  the  curtesy  in  the  hus- 
bands of  certain  others,  not  in  the  actual  pos- 
session. Still  later,  in  the  case  of  Yankey  v. 
Sweeney,  (1887,)  85  Ky.  64,  2  S.  W.  Rep.  559, 
it  was  said  that,  the  reason  of  the  rule  re- 
quiring actual  possession  on  the  part  of  the 
husband  bdng  for  the  pai^se  of  strengthen- 
ing the  wife's  title,  whenever  its  equivalent 
is  complied  with  then  the  rule  is  compiled 
witlL  "For  instance,"  say  the  court,  "it  the 
guardian  of  the  wife  holds  possession  of  her 
land  at  the  time  of  her  death,  then  the  rea- 
son of  the  rule  la  complied  with,  and  the 
husband  Is  entitled  to  curtesy  in  the  land; 
and,  if  a  Joint  tenant  with  the  wife  holds  the 
friendly  possession  of  the  land  at  the  time 
of  her  death,  here  his  possession  is  her  pos- 
session, and  the  reason  of  the  rule  is  com- 
plied with.  So,  tf  a  trustee  of  the  wife  holds 
possession,"  eta  "Indeed,"  say  the  court;  "it 
any  person  at  the  death  of  the  wife  Is  seised 
of  her  land  for  her  use,  the  reason  of  the- 
mle  Is  complied  with,  and  the  husband  is  en- 
titled to  curtesy."  Here  the  proof  Is  the  wife- 
was  in  possession  at  the  time  of  her  death. 
The  proof  that  she  resided  In  Cincinnati  at 
the  time  does  not  disprove  the  fact  of  her 
possession  under  the  deed  by  her  father  or 
other  person  for  her.  If  she  died  in  posses- 
sion, it  was  all  the  statute  requires  to  entitle 
'  the  hust>and  to  curtesy.  The  amended  an- 
i  swer  asserts  that  the  wife  died  owning  and 
1  possessing  this  land,  and  we  thinir  this  Is  a 
sufficient  allegation  to  meet  the  demands  of 
i  the  statnte,  and  in  fact  Is  substantially  In  Its. 
language.    Judgment  affirmed. 


STUART  V.  OOMMONWBAI/TH. 

(Court  of  Appeals  of  Kentnclqr.    Sept  28^ 

1893.) 

Taublb  Pkofestt  —  MisEiui.  EsTATB  nc  Laxd.. 

Since  the  mineral  interest  in  land  may 

be  severed  from   the  surface   interest   thereof 

by  conveyance,  thereby  becoming  separate  real 

estate,  it  may  be  taxed  as  other  real  estate. 

Appeal  from  drcuit  court.  Pike  county. 

"To  be  officially  reported." 

Proceeding  by  the  commonwealth  of  Ken- 
tucky against  John  J.  Stuazt  to  c«dlect  a  tax 
on  a  mineral  Interest  owned  by  defendant  In 
certain  land.  From  a  judgment  for  plaintiff,, 
defendant  appeals.    Affirmed. 

O.  M.  Parsons  and  J.  M.  Roberson,  for  ap- 
pellant. W.  J.  Hendrlck  and  Connolly  &  Con- 
nolly, tor  the  OommcHiwealth. 

BENNETT,  C.  J.  By  this  proceeding  th» 
estate  proposed  to  be  taxed  is  the  mineral  e». 
tate  of  the  appellant,  which  he  holds  by  sep- 
arate title,  another  holding  the  surface  title. 
It  is  settled  by  this  court  that  an  estate  Id 
fee  carries  with  it  all  metals  and  minerals 
thereunder,  but  the  surface  and  the  mineral 
interests  may  be  conveyed  to  different  pep- 
sons,  and  become  separate  property,  and  each 
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tiiterest  conreyed,  If  the  minerals  are  con- 
veyed In  place,  will  be  laud;  In  other  words, 
the  minerals  and  the  surface  interests  may, 
by  separate  conyeyance,  become  separate 
pieces  of  real  estate,  and  held  by  dif- 
ferent persona,  and  eadi  estate  may  be 
separately  seized  and  sold  by  execution,  or 
each  may  be  defeated  by  the  statute  of  lim- 
itations, as  any  other  real  estate.  See  Kln- 
■cald  V.  McGowan,  88  Ky.  91,  4  S.  W.  Rep. 
802,  where  the  matter  is  fully  discussed. 
The  mineral  estate,  when  severed  by  convey- 
ance, being  separate  real  estate,  may  be 
taxed  as  other  real  estate.  The  Judgment  is 
sjQlrmed* 

OASKBY  V.  COMMONWEALTH. 

(Gonrt  of  Appeals  of  Kentucky.    Sept.  28, 
1883.) 

Homicide— BviDESCB—IssTBOCTioss. 

1.  On  a  trial  for  murder,  where  the  evi- 
dence tends  to  show  that  deceased  and  a  per- 
son who  was  with  defendant  at  the  time  of 
the  shooting  were  unfriendiy,  hy  reason  of  an 
allefied  assault  of  snch  person  on  a  son  of  de- 
censed,  whether  snch  assanlt  occurred,  and,  if 
ao,  the  circnmatancea  connected  witii  tt,  are 
immatcriai,  the  shooting  having  been  some 
time  nfter  the  assault. 

2.  An  instruction  may  be  refused  where'  a 
similar  instruction  has  been  given. 

Appeal  from  circuit  court,  Morgan  (xmnty. 
"Not  to  be  officially  r^orted." 
•TefCerson  Caskey  was  convicted  under  an 
indictment   for    murder,    and   appeals.   Af- 
firmed. 

W.  W.  McGuire,  tor  appellant  Wol  J. 
Hendrick.  for  the  Commonwealth. 

PRYOR,  J.  The  Indictment  in  this  case 
<>h.arged  the  defendant  .Teffer^on  Caskey  and 
one  Jesse  Caakey  with  the  murder  of 
Samuel  Caskey.  The  accused  did  the  shoot- 
ing, and  Jesse  CBSkey  was  present,  aiding 
In  the  commission  of  the  offense.  The  testi- 
mony conduces  to  show  that  Jesse  Caskey 
and  the  deceased  were  unfriendly,  caused  by 
an  alleged  assault  of  Jesse  Caskey  on  a 
son  of  the  deceased.  Whether  such  an  as- 
sault was  made  or  not,  or  the  circum- 
stances connected  with  it,  is  immaterial, 
the  shooting  resulting  in  the  killing  of  the 
deceased  taldng  place  some  time  after  the 
assault.  The  defense  Is  that  the  deceased 
had  threatened  the  life  of  Jesse,  and  that, 
at  the  time  of  the  shooting  by  Hie  accused, 
be  killed  his  brother  to  save  his  own  life 
and  that  of  Jesse  Caskey.  The  parties  were 
all  armed  at  the  time,  and  ready  for  the 
conflict  The  shooting  took  place  in  ttae 
house  of  Thomas  Caakey,  and  the  latter's 
wife,  when  the  quarrel  began,  was  invited 
to  leave  by  the  accused,  the  bitter  saying 
to  her,  "loa  had  better  get  out  of  here,  you 
will  get  hurt"  There  is  testimony  to  the 
effect  tliat  the  deceased  fired  the  first  shot  at 
Jesse,  and  then  the  accosed  shot  the  de- 
ceased, both  the  defendant  and  the  deceased 


firing  at  each  other  about  ttie  same  time. 
The  deceased  was  at  the  house  of  Thomas 
Caskey,  for  the  purpose  of  Iwrrowing  his 
saw,  and  evidently  tiad  not  contemplated 
any  trouble,  or  gone  there  for  the  purpose 
of  meeting  the  accused  and  Jesse.  They 
both  came  after  the  deceased  had  entered, 
and,  when  they  found  the  deceased  there, 
left  the  room,  Jesse  going  outside  with 
Billy  Caskey,  and  the  accused  with  Thomas 
Ca>*cy.  AVhen  the  accused  re-entered  the 
room  the  deceased  remarked  that  "he  must 
be  going,"  and  tlte  accused  then  stated  that 
ho  (the  deceased)  "wanted  to  stand  and 
watdi  him."  Jesse,  about  that  time,  re- 
turned with  his  hands  on  Ids  hips,  and  re- 
marked, "Sam  has  a  pistoL"  This  Sam 
denied,  and  said  Jesse  had  told  a  damned 
lie.  Jesse  turned  his  face  to  Sam  with 
his  right  hand  in  his  pocket,  and  then  the 
deceased  flred,  hitting  Jesse,  and  In  a 
moment  the  accused  and  the  deceased  were 
firing  at  each  oth»,  and  which  fired  first  Is 
left  uncertain  from  the  testimony.  It  is 
idain  from  the  proof  that  the  accused  and 
Jeese  provoked  the  difficulty,  and  with  a 
view  of  taking  the  life  of  the  deceased,  who, 
up  to  the  time  of  the  shooting,  had  said 
nothing,  or  by  any  act  of  his  induced  either 
the  defendant  or  Jesse  to  bdleve  he  had  any 
murderous  intent 

The  law  of  murder  and  manslaughter  was 
properly  given  the  Jury,  and  they  were 
further  told  that  if,  at  the  time  of  the  killing, 
Hte  accused  had  reasonable  grounds  to  be- 
lieve, and  did  believe,  that  the  deceased  was 
then  and  there  about  to  kill  or  Inflict  great 
bodily  harm  on  either  the  accused  or  Jesse, 
the  accused  had  the  right  to  shoot  and  kill 
the  deceased.  If  there  was  no  other  apparent 
means  of  escape.  The  Jury,  having  beard 
the  testimony,  returned  a  verdict  of  21  years 
In  the  state  prison,  and  this  verdict  was 
certainly  as  lenient  as  could  well  be  re- 
turned under  the  testimony. 

Instruction?  were  asked  by  the  defense 
based  up<m  the  right  of  the  accused  to  take 
tiie  life  of  the  deceased  hi  defense  of  Jeese, 
and  wcro  refused,  for  the  reason  that  a 
similar  instruction  had  already  been  given. 
There  may  be  in  the  defense  a  coloring  of 
excuse  for  this  unnatural  crime,  but  when 
the  testimony  is  carefully  scrutinized,  It 
becomes  apparent,  as  the  Jury  doubtless  be- 
lieved, tliiit  even  the  witnesses  for  the  state 
were  attempting,  when  detailing  the  tects. 
to  BO  color  them  as  to  relieve  the  accused 
from  a  punishment  he  so  Justly  deserved 
tor  taking  the  life  of  his  brother.  Judgment 
affirmed. 

WEST  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentndy.    Sept  2S, 
1S93.) 

JuanriABLB  Homioisk, 

Defendant  having  had  a  dUBenl^  with 
B.,  a  warrant  was  given  deceased,  a  constable, 
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for  defendant's  arrest,  and,  stepping  into  a 
itorc  where  defendant  was,  deceased  tbreir 
op  his  hands,  exclaiming,  "Don't  do  that," 
and  was  immediately  shot  and  killed  by  de- 
fendant. Defendant  claimed  that  he  thought 
that  deceased  was  B.,  who  he  had  been  in- 
formed was  going  to  kill  him.  HM,  on  a  trial 
of  defendant  for  the  homicide,  that  a  charge 
that  if  defendant  believed,  at  the  time  he  fired, 
that  deceased  was  B.,  and  that  B.  was  seeking 
him  to  kill  him,  and  if,  belieTing  this,  he  shot 
to  save  his  own  life,  lie  was  excusable,  was 
as  favorable  to  defeodaut  as  he  had  a  right  to 
expect. 

Appeal  from  circuit  cotirt.  Pike  cotinty. 
"Not  to  l>e  officially  reported." 
Johnson  West  was  convicted  of  crime,  and 
appeals.   AfSrmed. 

Stewart  A:  Stewart,  fttr  appellant    W.  J. 
Hendrick,  for  the  Commonwealth. 

BENNETT,  O.  J.  The  appellant  had  a  diffi- 
culty with  the  Blackbnms,  and  a  warrant 
for  the  arrest  of  the  appdlant  was  placed  In 
the  hands  of  Jake  Runyon,  the  constable  of 
that  precinct,  who,  in  company  with  a  posse 
summoned  for  the  purpose,  wait  to  the  store 
of  Harvey  Williamson  for  the  purpose  of  ar- 
resting the  appellant.  As  Runyon  stepped 
Into  the  storehouse,  he  threw  up  his  hands, 
and  said,  "Don't  do  that,"  and  then,  as  quiclc 
as  he  could  speak,  he  said  to  the  appellant  to 
consider  himself  under  arrest,  and  immedi- 
ately he  was  shot  with  a  gun  in  tSe  hands  of 
tiie  appellant.  The  appellant  says  that  at  the 
time  the  gun  was  flred  he  did  not  know  that 
the  person  was  Jake  Runyon,  but  he  believed 
he  was  one  of  the  Blackbums,  who,  as  he  had 
been  Just  informed,  were  seeking  him  to  take 
his  life.  The  cotnt  Instructed  like  Jury  that  if 
they  b^ered,  at  the  time  the  appellant  shot, 
he  believed  that  Runyon  was  one  of  the 
Blackbums,  who  were  then  seeking  the  ap- 
pelLnnt  for  the  purpose  of  taking  his  life,  and 
were,  as  he  believed,  about  to  take  It  imless 
prevented,  and  he  shot  the  deceased  believ- 
ing that  he  was  one  of  the  Blackbums,  for 
the  purpose  of  saving  his  own  life,  then  he 
was  excusable,  llie  appellant  says  that  it 
was  the  Blackbums  that  he  apprehended  the 
danger  trotn,  and  the  instruction  confining 
the  apprehended  danger  to  them  simply' re- 
peated the  evidence  upcm  that  subject.  It  Is 
said  that  Runyon  ought  to  have  proclaimed 
that  he  had  a  warrant  for  the  arrest  of  the 
appelant,  and  to  have  shown  It,  etc.  It  is 
sofflcient  to  say  that  he  did  not  have  time  to 
do  Oiat,  for  the  reason  that  he  was  shot 
down  instanQy.  Besides,  he  was  not  shot  on 
aeeount  of  any  action  of  bis  as  Jake  Runyon, 
for  tiie  appellant  bad  not  a  word  of  com- 
plaint against  him,  either  as  constable  or  oth- 
erwise, but  because  the  appellant  mistook 
him  to  be  an  oiemy  who  was  about  to  kill 
Wm.  The  appellant  has  reason  to  congratu- 
late himself  on  the  fact  of  having  received 
said  instructlOTis.  There  is  no  error  In  the 
record.  The  Jury  passed  upon  the  question 
of  the  appellant's  gnilt  The  Judgment  is  af- 
Armed. 

T^s.w.no.9— 24 


WHrrLBY  COUNTY  LAND  CO.  v.  LAW- 
SON. 

(Court  of  Appeals  of  Kentucky.    Sept  30, 

1803.) 
Adversi  Fobbsssion— CoKruoTiKO  Patsstb. 

Where  a  Junior  patent  interferes  with  a 
senior,  and  the  senior  patentee  is  not  in  pos- 
session, the  junior  patentee's  actual  possession 
of  a  part  of  the  interference,  and  claim  to  the 
extent  of  his  patent  Iraundary,  is  au  adverse 
possession  of  tlie  whole  interference. 

Appeal  from  court  of  common  pleas  of 
Whitley  county. 

"To  be  officially  reported." 

Ejectment  by  the  Whitley  County  Land 
Company  against  James  Lawson.  Judg- 
ment for  defendant  PialntifT  appeals.  Af- 
firmed. 

Hill  &  Denham,  for  appellant  Lester  & 
King,  for  appellee. 

BENNETT,  C.  J.  The  appellant  claims 
the  land  in  controversy  under  a  patent 
granted  by  the  commonwealth  In  1876  for 
48,040  acres  of  land.  The  patent  boundary 
includes  about  160,000  acres,  but  the  quan- 
tity above  named  Is  all  that  is  patented. 
The  other  is  excluded  because  previously 
patented.  The  boundary  calls  to  run  with 
cotmty  lines,  etc.  The  appellee  claims  a 
small  piece  of  land  by  patent,  which  la 
Junior  in  date  to  that  of  appellant's,  and  by 
adverse  possession  for  15  years.  The  patent 
covers  the  appellee's  said  land.  The  appel- 
lee has  only  occupied  a  small  strip  of  the 
laud  claimed  by  him  for  15  years.  The  ap- 
p^ant  was  not  In  the  actual  possession  of 
any  part  of  its  survey  at  the  time  the  ap- 
pellee's occupancy  commenced,  nor  has  It  en- 
tered upon  any  part  of  the  interference  since 
then,  and  taken  possession  of  It  The  ques- 
tion is,  does  the  appellee's  actual  possession 
of  a  part  of  the  interference,  and  claiming 
to  the  extent  of  his  patent  boundary,  give 
him  an  actual  possession  of  the  whole,  and 
oust  the  appellant's  constructive  possession. 
The  court  instructed  the  Jury  that  if  the  ap- 
pellee's patent  covered  the  land  claimed  by 
the  appellant,  and  the  appellee  had,  for  16 
years  before  the  bringing  of  this  suit,  been 
in  the  actual  occupancy  of  a  pert  of  said 
land  within  his  patent  boundary,  claiming  to 
the  extent  of  said  boundary,  they  ought  to 
find  for  the  appellee,  which  the  Jury  did. 
When  there  are  conflicting  patents  for  land, 
and  the  Junior  patentee  enters  upon  and  holds 
the  actual  possession  of  a  part  of  the  inters 
ference,  claiming  the  interference  to  the  ex- 
tent of  his  patent  boundary,  and  the  ovnier 
of  the  senior  patent  is  not  in  the  actual  pos- 
session of  his  land  at  the  time  of  such  entry 
and  occupancy  by  the  Junior  patentee,  then 
the  Junior  pat«itee  acquires  the  actual  pos- 
session of  the  whole  interference^  and  th« 
subsequent  entry  of  the  senior  patentee  upon 
and  occupancy  of  hla  land  outside  of  the  in- 
terference does  not  give  him  the  actual  or 
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constructiye  possefislon  of  any  part  of  tb« 
interference,  nor  does  bis  entiy  upon  and 
occupancy  of  tlie  interference  give  him  the 
possession  of  It,  except  to  the  extent  of  Ills 
Indoenre.  See  Fox  y.  Blnton,  4  Bibb,  559, 
and  Ware  y.  Bryant,  (Ky.)  21  S.  W.  Rep. 
873.  There  was  no  actual  possession  of  any 
part  of  the  appellant's  suryey  at  the  time 
the  appellee  entered  upon  and  took  the  pos- 
session of  the  int»:ference.  But,  if  we  are 
mlstal^en  as  to  the  appellant  being  in  the 
actual  possession  of  some  one  of  the  pieces 
of  land  covered  by  its  patent,— for  the  patent 
coyers  many  pieces  that  are  not  only  sepa- 
rate, but  many  miles  apart,— it  is  certain 
that  the  appellant,  or  those  under  whom  it 
claims,  held  no  actual  possession  of  any  pert 
of  that  piece  now  the  subject  of  controversy 
at  the  time  the  appellee  enta-ed  upon  a  part 
of  the  interference;  and  we  think  that  no 
one  wUl  dispute  the  proposition  that  an  en- 
try upon  one  piece  of  land  in  the  name  of 
the  whole  under  a  conveyance  that  covers 
several  distinct  pieces  that  are  distant  from 
each  other  as  in  this  case  does  not  give  the 
owner  the  actual  possession  of  the  whole. 
We  have  treated  the  patent  as  valid  in  pass- 
ing upon  this  case,  because  the  parties  have 
treated  it  as  valid,  but  we  do  not  wish  to 
be  understood  as  passing  upon  its  validity; 
that  matter  is  not  passed  upon.  The  in- 
struction quoted,  according  to  the  undis- 
puted facts  of  this  case,  is  correct  The 
Judgment  is  affirmed. 


SMITH  et  aL  v.  NORMBNT  et  al. 

(Court  of  Appeals  of  Kentucky.    Sept.  30, 

1883J 

Pabtitioh  —What  Ibbiodi.aiutibb  Invalisatb  - 
Ejkctmbnt. 
In  1797  a  grant  of  land  patented  to  a 
company  of  which  H.  was  a  member  was  par- 
titioned, H.'s  heirs  talung  hia  ahare,  and  ali 
of  them  except  piaintiSs'  ancestresa,  one  of  the 
heirs,  entered  into  possession.  In  1811  pai'U- 
tion  waa  had  between  H.'a  heira,  plaintiffs' 
ancestress  receivinK  a  deed  to  her  ahare.  Hdd, 
in  ejectment  to  recover  such  share  against 
persons  holding  it  by  adverae  poaaession,  that 
the  court  will  not  hold  the  original  deeda  of 
partition  to  the  patentees  inviiid  because  the 
statnte  under  which  the  partition  waa  made 
required  the  appointment  of  six  commission- 
ers, instead  of  two,  the  number  actually  ap- 
pointed; it  t>eing  improper  to  inquire  into  such 
irregularity  after  the  lapse  of  such  a  time,  in 
order  to  aid  the  claims  of  persona  liaving  no 
paper  title,  and  holding  hy  adverse  possession 
only. 

Appeal  from  drcuit  court,  Henderson  coun- 
ty. 

"Not  to  be  ofBdally  reported." 

Action  to  try  title  to  land  by  Kate  Nor- 
ment  and  others  against  £.  T.  Smith  and 
another.  There  was  judgment  for  plaintiffs, 
and  defendants  appeal.    Affirmed. 

S.  B.  &  R.  D.  Vance,  for  appellants.  Mont- 
gomery Merritt,  for  appellees. 

PRYOR,  J.  This  action  was  originally  in- 
stituted In  equity  by  the  beirs  of  Mary  H111- 


yer  for  a  division  of  the  land  descending 
to  them  from  and  through  her.  Hendoson 
&  Co.,  of  which  firm  one  David  Hart  was  a 
memtiier,  Obtained  from  the  state  of  Virginia  a 
large  grant  of  land,  that  in  the  year  1797 
was  divided  between  them,  and  the  heirs 
of  David  Hart  obtained  their  interest  ia 
the  allotment.  In  the  year  1811  that  part 
of  the  grant  allotted  to  Hart's  heirs  was 
divided  between  them,  and  deeds  made  by 
the  commissioners  making  the  partition. 
Mary  Hillyer,  being  one  of  the  b^ra,  ol>- 
tained  her  deed,  (made  to  husband  and 
wife,)  and  It  is  this  land  the  present  ap- 
pellees ore  seeking  to  have  divided  in  the 
present  action.  They  had  made  previous  at- 
tempts n>  have  the  land  divided,  but,  by 
reason  of  some  irregularities,  the  partition 
was  not  sanctioned  or  approved  by  the  heirs. 
When  the  division  of  the  land  was  made 
in  the  year  1797  l>etween  the  original  pat- 
entees, they  aU  took  actual  possession,  ex- 
cept Hillyer  and  wife,  and  have  sold  their 
respective  interests  until  divested  of  title. 
The  appellants  Stelnbridge  and  Smith,  be- 
ing In  possession  of  a  part  of  the  land, 
were  made  defendants  to  this  action,  and  set 
up  an  adversary  claim,  based  alone,  as 
this  record  shows,  on  an  adverse  posses- 
sion. On  their  motion  the  case  was  trans- 
ferred to  the  ordinary  docket,  that  the  is- 
sue of  title  might  be  tried,  and  resulted  in 
a  judgment  for  the  plaintiffs 

It  is  claimed  that  the  original  deeds  of 
partition  made  to  the  patentees  are  invalid, 
because  the  statute  under  which  the  division 
was  made  required  that  six  oommlssioneis 
should  be  appointed,  instead  of  two,  and 
therefore  no  title  passed.  It  is  plain  that 
these  parties  entered  on  their  respective  par- 
cels, and  have  disposed  of  them,  except 
Hillyer  and  wife,  and  a  division  made 
nearly  a  century  ago  should  l>e  sustained, 
and  as  evidencing  8U<^  a  title  as  to  enable 
the  partitioner  to  maintain  his  ejectment 
for  an  entry  uptm  his  allotment  The  court 
will  not  inquire  whether  these  deeds  of 
partition  were  executed  by  two  or  six  com- 
missioners after  such  a  lapse  of  time  as 
against  those  who  &a.t«e  and  dalm  only  by 
an  adverse  possession.  The  appeUanta  were 
in  possession  of  this  land  claimed  by  the  ap- 
pellees, and  it  was  not  necessary  that  sepa- 
rate actions  Bbotild  be  instituted  in  order 
to  a  recoveiy,  or  that  the  plaintiffs  should 
be  held  boani  to  a  divld<m  that  all  repu- 
diated, by  seeking  another  partition.  This 
was  an  issue  out  of  chancery,  sought  by  the 
defendants,  for  the  purpose  of  passing  on 
the  title;  and  as  title  is  shown  in  tlie 
plaintiffs,  and  none  in  the  defendants,  yer> 
diet  and  judgment  were  proper.  Neither  of 
the  defendants  pretend  to  have  any  psiper 
title  to  the  Hillyer  land,  and,  the  lines  and 
comers  of  the  HUlyer  tract  being  established 
by  the  weight  of  the  testimony,  and  em- 
bracing the  land  sued  for,  we  see  no  rea- 
son for  reversing  this  case.   The  deed  froia 
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Gayle  (Smitti's  evidence  of  title)  covers  no 
part  of  the  land  in  dilute,  and  It  is  un- 
rraaonable  to  suppose  that  Smith,  as  one 
of  the  commissioners,  wh«i  attempting  to 
divide  these  lands  between  the  HlUyer  heirs 
in  1875,  allotted  in  fact  to  them  land  which  he 
claims  now  to  have  owned  and  been  In  the  ac- 
tual possession,  of  at  that  date.  As  to  Steln- 
brldge,  he  never  claimed  but  427  acres  of 
tbe  land  to  which  title  was  asserted  by 
HUlyer'B  heirs,  and  this  he  recovered,  or 
was  adjudged  to  be  the  owner.  In  a  former 
litigation  between  HlUyer's  heirs  and  him- 
self. He  obtained  all  he  then  claimed,  and 
bas  no  title  to  any  of  the  land  in  dispute 
hy  reason  of  the  former  Utlgation,  and  the 
title  asserted  by  adverse  possession  he  failed 
to  sustain,  as  was  adjudged  by  the  verdict 
nad  judgment  below.  It  is  apparent  from 
ibe  record  that  these  appellants  have  at- 
tempted to  acquire  title  by  actual  posses- 
sion, and  whether  that  possession  ripened 
into  a  title  before  this  action  was  instituted 
was  for  the  Jury.  We  perceive  no  error  of 
which  the  appellants  can  complain,  and, 
the  title  having  been  established,  all  the  court 
is  now  reqnlred  to  do  is  to  order  a  division 
between  the  heirs,  as  asked  for  in  the  orig- 
inal action.   Judgment  affirmed. 


COB  V.  OOMMONWEAI/TH. 

(Court  of  Appeals  of  Kentucky.    Sept  80, 

18d3.) 

HA1I8I.AD0HTBB— iNSIOnaKT. 

In  an  indictment  for  manslaughter  al- 
leged to  have  been  committed  "unlawfully,  will- 
faUy,  malidougly,  feloniously,  in  a  sudden  af- 
fray,'' the  word  "maliciously"  is  mere  inrplns- 
age,  and  the  offense  is  sufficiently  charged. 

Appeal  from  circuit  court,  Combedand 
county. 

"To  be  officially  reported." 

John  Coe.  St.,  convicted  of  manslaughter, 
appeals.     Affirmed. 

AUen  &  Allen,  for  appelant.  W.  J.  Hen- 
drick,  for  the  GommcMiwealth. 

LEWIS,  J.  The  ofT^ise  charged  In  the  in- 
dictment in  this  case  is  manslaughter,  al- 
leged to  have  been  committed  by  the  ac- 
cused unlawfully,  wlUfully,  maliciously,  fe- 
loniously, in  a  sudden  attray,  and  not  in  his 
sdt-Atieaae.  The  defendant  filed  a  demur- 
rer to  the  Indictment,  and  also,  after  verdict 
of  the  Jury,  moved  in  arrest  of  judgment. 
The  only  ground  upon  which  a  judgment  may 
l>e  arrested  is,  as  prescribed  in  sectitm  278, 
rrltn.  Code,  that  the  facts  stated  in  the 
indictmest  do  not  constitute  a  public  ofFense. 
within  the  Jarlsdlcti(Hi  of  the  court  One  of 
tbe  grounds  upon  which,  according  to  section 
J6S,  a  demurrer  to  an  Indictment  may  be 
^ostained.  Is  substantially  the  same  as  the 
one  upon  which  a  motion  in  arrest  of  Judg- 
ment may  be  made,  viz.  that  the  facts  stated 
do  not  oonctltnte  a  pabUc  offense.    But,  if 


the  demurrer  is  proper  in  tills  case  at  all, 
it  Is  because  the  indictment '  docs  not  sub- 
stantially conform  to  the  requirements  of 
article  2,  c.  2,  tit  6,  of  the  Code.  SecUon 
124  provides  the  indictment  must  be  direct 
and  certain  as  regards  (1)  the  party  diarged; 
(2)  the  offense  charged;  (S)  the  county  in 
which  the  offense  was  committed,  and  the 
particular  circumstances  of  the  offense  char- 
ged, if  they  be  necessary  to  constitute  a 
complete  offense.  The  only  cause  for  de- 
mtirrer  to  tbe  indictment  in  question  that 
counsel  urges  is  that  the  particular  circum- 
stances of  the  offense  are  not  stated  with 
that  directness  and  certainty  required  by  the 
Code,  for  there  can  be  no  question  but  the 
offense  of  manslaughter  is  the  one  Intended 
to  be,  and  which  is  in  terms,  diarged.  The 
circumstances  of  time,  place,  and  manner 
of  the  commission  of  the  offense,  and  also 
the  person  slain,  are  all  stated  with  suffi- 
cient directness  and  certainty  to  show  the 
court  had  jurisdiction,  to  apprise  the  defend- 
ant of  the  particular  homicide  which  he  is 
called  on  to  answer,  and  to  constitute  a  bar. 
In  case  of  conviction,  to  another  prosecu- 
tion for  the  same  offense.  But,  although 
the  offense  charged  Is  manslaughter,  the 
word  "maliciously,"  used  In  describing  the 
particular  circumstances  of  the  offense,  in- 
dicates a  state  of  mind  under  which  murder, 
not  manslaughter,  -  Is  committed.  Neverthe- 
less, as  the  words  "in  a  sudden  affray,"  de- 
scriptive of  manslaughter,  occur  in  the  same 
sentence  and  connection,  the  word  "mali- 
ciously" Is  to  be  regarded  as  surplusage, 
and  thraefore  in  no  wise  affecting  the  in- 
dictment otherwise  snfficleDt,  nor  the  sub- 
stantial rights  of  the  accused;  for  while 
he  might  have  l>een  indicted  for  murder 
alone,  and,  ujion  failure  of  proof  to  sustaht 
the  Charge,  convicted  of  manslaughter,  un- 
der the  indictment  complained  of  he  could 
not  have  been  possibly  convicted  of  murder, 
as  he  was  not  So  that,  as  the  offense  of 
manslaughter  was  charged  and  snfflciently 
described  In  the  indictment  the  word  "mali- 
ciously" did  not  nor  could  either  mislead  or 
prejudice  the  accused,  and  consequently 
should  not  be  hdd  to  vitiate  or  Impair  the 
Indictment  In  our  opinion,  there  was  no 
ground  for  either  demurrer  or  motion  in 
arrest  of  Judgment;  and,  as  we  perceive  no 
other  error  in  the  record,  the  judgment  is 
affirmed. 

VAUGHN  V.  COMMONWEALTH 

(Court  of  Appeals  of  Kentucky.     Sept  28, 
1893.) 

CantiKAi.  Law— CoKmiuAKCB— Harmlbsb  Ebbos 

— FBEaCMPTIOK  ON  APFBAL. 

L  Setting  a  case  for  a  day  later  in  the 
term  instead  of  oontinninK  it  to  the  aacceed- 
ing  term  is,  at  most,  harmless  error,  the  per- 
sons whose  attendance  was  wanted  having 
been  present  at  the  trial,  and  it  not  appearing 
that  defendant  was  otherwise  prcg'ndiced. 

2.  There  being  nothing  in  the  record  show- 
ing tliat  trial  was  at  a  spedal  term,  it  will  be 
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presumed  that  the  action  of  the  court  was 
proper,  and  that  the  trial  was  at  a  regular 
term. 

Appeal  from  circuit  court,  Clay  county. 
"Not  to  be  officially  reported." 
Carlo  Vaughn,  alias  Thacker,  was  conrict- 
ed  of  manslaugbter,  and  appeals.    Affirmed. 

X  B.  Wblte,  W.  P.  Bentley,  and  Qco. 
Bak»,  for  appellant.  W.  J.  Hemdrick,  for 
the  Commonwealth. 

BENNETT,  C.  J.  The  appellajit  was  con- 
victed of  the  crime  of  manalau{;hter,  and 
sentenced  to  confinement  In  the  penitentiary 
for  the  term  of  12  years.  He  made  affida- 
vit for  a  continuance  of  his  case,  but  t&e 
court  set  the  trial  at  a  subsequent  day  of 
the  term,  Instead  of  continuing  it  to  the 
next  term.  The  .case  being  called  for  trial 
on  the  day  that  it  was  set,  the  persons  named 
In  the  affidavit  were  present,  and  It  does 
not  appear  ttiat  the  appellant  was  otherwise 
prejudiced  by  the  refusal  of  the  court  to 
continue  the  case.  It  Is  otmtoided  that  the 
term  at  which  the  appellant  was  Indicted 
and  tried  was  a  special  term,  and  that  the 
appellant's  case  "was  not  one  of  the  cases 
specified  as  provided  by  the  act  of  June  10. 
1893.  It  is  sufficient  to  state  that  the  rec- 
ord before  us  falls  to  show  anything  about 
a  special  tena;  therefore  we  must  presume 
that  the  action  of  the  court  In  reference  to 
the  trial  of  the  appellant  was  propv.  The 
Judgment  is  affirmed. 

HAYS  et  aL  t.  BRADLEY. 
(Court  of  Appeals  of  Kentucky.    Oct  5, 1898.) 

BaLB  or  RBMAOrDBK  ISITEBBST— FBTITION  OF 
GrABDIAN — Reimbubsembnt. 

1.  One  for  whom  land  was  defviacd  In 
trust  for  life,  with  remainder  for  his  children, 
after  qaalifying  as  their  ^ardian,  with  the 
trustee  petiUoned  for  sale  of  part  of  the  land 
to  obtain  means  to  repair  the  homestead  on 
the  remaining  tract,  the  remainder-men  not  be- 
ing made  parties  to  such  proceeding.  Hdd, 
that  the  sale  of  such  part  under  the  judgment 
of  the  chancellor  was  void  as  to  the  remainder^ 
men,  since  the  chancellor  was  authorized  by 
statute  to  order  sale  on  the  petition  of  a  guard- 
ian only  for  purposes  of  rmnyestment. 

2.  Though  the  sale  was  void  as  to  the  re- 
maindw-men,  etilU  the  value  of  the  remainder 
interest  in  the  remaining  tract  having  been  en- 
hanced by  the  expenditure  thereon  of  the  pro- 
ceeds of  the  part  sold,  and  they  having  re- 
ceived the  full  benefit  of  this  by  selling  the  re- 
maininj;  tract,  they  should  not  be  allowed  to 
recover  the  part  sold  under  the  void  judgment 
of  the  chancellor  without  accounting  to  the 
purchaser  for  the  amonnt  his  money  enhanced 
the  value  of  their  interest. 

Appeal  from  circuit  court,  Lincoln  oonnty. 

"Not  to  be  officially  reported." 

Action  by  Hugh  Hays  and  others  against 
G.  N.  Bradley  to  recover  land.  From  a  judg- 
ment for  recovery  but  making  an  allowance 
to  defendant,  all  parties  appeal  Affirmed  on 
both  appeala 

W.  H.  Miller  and  Robt.  H.  TomllnsoB,  for 
plainttfTs.  R.  P.  Jacobs,  W.  O.  Bradley,  R. 
J.  Breckinridge,  and  R.  0.  Warren,  for  de- 
fendant. 


PRYOR,  J.  Hugh  Hayi^  In  bis  lifetime,  de> 
ylaed  a  tract  of  land  to  Campbell  Hays,  as 
trustee  for  William  Hays.  The  terms  of  the 
trust  vested  in  WUllam  Hays  a  life  estate, 
witii  remaind^  to  his  children.  Not  long 
after  the  death  of  the  devisor,  William  Hays 
qaalifled  as  guardian  for  his  children,  (the  re- 
mainder-men,) and.  In  coojonctkm  with  the 
trustee,  filed  a  petition  In  equity  asking  for  a 
sale  of  a  part  of  the  trust  estate  to  enable 
them  to  repair  or  rebuild  the  homestead. 
The  infants  were  not  made  defoidantB,  bnt 
the  wife  of  William  Hays,  die  having  no  in- 
teiest,  was  made  a  defendant  to  the  proceed- 
ing The  land  was  sold  (1<5  acres)  for  $1.2m 
to  the  cross  appellant.  6.  N.  Bradley,  the 
sale  confirmed,  and  a  deed  made.  William 
Hays,  the  life  tHiant,  died,  and  after  bis 
death  his  diildren,  two  of  whom  were  adults, 
and  ooe  at  the  time  an  infant,  brought  this 
actioD  against  Bradley  to  recovo:  the  16  acres 
of  land.  The  app^ee  insists— First  that  his 
title  Is  good  by  reason  of  his  purchase  imder 
tbe  judgment  of  sale;  and,  for  further  de- 
fense, sets  up  an  equity  by  reason  of  the  ap- 
plication Off  ills  money  t»  the  Improvement 
of  fbe  remainder  Interest,  alleging,  In  sub- 
staaoe,  tbat  the  mcmey  paid  for  the  land 
was  actually  apidied  to  rebuilding  ttie  home- 
stead, by  which  the  value  of  the  remainder 
interest  was  enhanced,  and  to  that  extent  he 
should  be  remunerated,  etc.  We  think  the 
evidence  shows  that  the  remainder  interest 
was  enhanced  In  value,  and  the  trustee  fixes 
tbe  enhanced  value  of  the  entire  tract  at  $10 
per  acre.  This  may  be  in  excess  of  the  lOr 
creased  value,  but  yet  the  party  who  was  In- 
vested with  the  legal  title,  and  whose  duty  It 
was  to  protect  tbe  infanta,  and  who  no  doubt 
sought  the  sale  of  the  16  acres  in  the  best  of 
faith,  places  an  estimate  upon  the  value  of 
this  land  by  reason  of  the  expenditure  that 
cannot  well  be  disregarded.  Besides,  the 
adult  children  had  the  entire  tract  of  laud 
(excepting  the  16  acres)  sold  after  their  fa- 
ther's death,  recognizing  the  sale  and  pur- 
diase  of  the  16  acres,  and  have  actually  re- 
ceived the  benefits  resulting  from  this  Im- 
provement They  filed  a  petition  In  equity  In 
whidk  they  sought  to  have  the  entire  land 
sold,  allegbag  that  16  acres  had  been  sold  off 
by  a  judgment  of  the  court  to  Bradley,  and 
asking  that  the  balance  ai  the  tract  be  sold, 
because  it  was  Indivisible.  'The  land  was 
sold,  (except  the  16  acres,)  and  the  remainder- 
men received  tbe  purchase  money.  They 
have  received  all  the  benefits  resulting  from 
the  Improvement  made  by  the  appellant  on 
their  land,  and  now  claim  they  are  entitled  to 
recover  the  16  acres,  and  the  appellant  must 
surrender  to  them  the  possession,  and  lose 
the  benefit  of  his  purchase,  because,  as  they 
contend,  the  sale  was  void.  The  object  of 
the  sale  of  the  16  acres  was  to  enable  the  life 
tenant  to  erect  the  building  for  the  braeflt  of 
all  the  parties  in  interest,  and  while  we  are 
inclined  tx>  adjudge  the  sale  void  for  the  rea- 
son the  chancellor  had  no  Jurisdiction  to  ren- 
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der  sach  a  judgment,  as  bla  jorlsdiotlon  Is 
conferred  by  tbe  statute,  as  the  remain- 
der-men recriTed  and  enjoyed  the  benefits  of 
the  expenditiire  made  by  tbe  appellant,  they 
shonld  b«  required  to  acoonnt  to  him  to  tbe 
extent  his  money  enhanced  the  valne  «f  the 
remainder  Interest.  The  sum  to  be  allowed 
the  appellee  is  to  be  determined  by  the  testi- 
mony, and  we  are  not  prepared  to  say  that 
this  Judgment  is  not  warranted  by.  tbe  testi- 
mony. He  paid  for  tbe  land  $1,250;  has 
been  made  to  account  for  rents;  and, 
deducting  rents  from  the  purchase  money 
paid,  the  appellee  has  been  allowed,  as 
against  the  remainder-men,  the  sum  of  $725; 
and  tbis  we  think  Is  equitable.  The  at- 
tempt to  convert  this  16  acres  Into  money, 
so  as  to  erect  a  building  on  the  remaining 
tract,  was  not  authorized  by  the  statute;  and 
the  chancellor's  Jurisdiction  t)eing  statutory, 
and  tbe  guardian,  by  his  petition,  seeking 
to  do  that  which  the  statute  did  not  permit, 
we  must  adjudge  the  sale  not  only  erroneous, 
but  void.  Assodation  v.  Vnnkirk,  8  Bush, 
4i>»;  Womoclc  t.  Loar,  (Ky.)  11  S.  W.  Rep. 
43S.  It  was  not  such  a  reinvestment  as  was 
authorized  or  contemplated  by  the  statute, 
and  to  permit  the  life  tenant,  although  the 
guardian,  to  make  such  investments,  would 
he  fraught  with  much  danger  to  Infant  re- 
mainder-m»i,  who  are  not  in  court  as  de- 
fendants, or  represented  by  any  one,  except 
the  life  tenant,  who  is  seeking  the  relief. 
Judgment  below  Is  affirmed  on  the  original 
and  cross  appeals. 


CniLDS  V.  KANSAS  CITT,  ST.  J.  &  0.  B. 

R.  CO. 
(Supreme  Court  of  Missouri,  Division  No.  1. 
July  3.  1893.)      » 

Apfeai,—Pbacticb— Defects  ix  Petitios  Appab- 
ENT  ON  Record  —  Estoppei.  —  Rights  ot  Tes- 
AKTS  IN  Common  —  Wastb — Wbjli  Co.sstituch 
— PLBADiae. 

1.  Where  defendant  filed  no  motion  for  a 
new  trial,  nnd  hia  ir.otion  to  set  aside  the  Judg- 
ment for  allPKed  error  in  reftisiiig  to  strike  out 
the  amended  and  lapplemental  petition  was 
not  filed  within  the  time  required  by  statQte, 
tbe  motion  to  set  aside  the  judgment  cannot  be 
treated  as  a  motion  for  a  new  trial,  and  the 
allcRod  error  is  not  bronsht  nn  for  review  by 
au  appeal  from  the  decision  denying  the  mo- 
tion. 

2.  The  gronnds  of  the  motion  to  the  effect 
that  the  petition  states  no  canse  of  action  may, 
bowever.  be  considered  on  such  appeal,  since 
tbe  fnilnre  of  the  petition  to  state  facts  con- 
stituting a  cause  of  action  is  an  error  api>ear- 
ing  upon  the  face  of  the  record  proper. 

S.  A  contention  that  the  appeal  cannot 
avail  defendant  because  not  allowed  nntil  the 
term  after  that  at  whicb  the  judgment  was 
rendered,  is  untenable,  since  a  motion  to  set 
aside  a  judgment  impeaches  its  validity,  and, 
when  filed  at  the  term  at  which  tlie  iud.^iBent 
was  rendered,  and  continued  to  the  next  term, 
suspends  the  judgment,  so  that  the  court  can 
act  on  the  motion  the  same  as  at  the  prior 
term. 

4  Where  a  railroad  company  builds  a 
mad  and  operates  it  for  11  years  on  land  to 
wliich  it  has  no  title,  the  mere  fact  that  the 


owner  knew  and  did  not  object  to  sncli  occu- 
pation does  not  show  assent  on  his  part,  and, 
m  the  absence  of  any  proof  tliat  he  did  assent 
to  such  occupation,  ne  is  entitled  not  only  to 
the  valne  of  the  land  estimated  as  of  the  date 
of  the  &rst  entry  by  the  company,  but  also  to 
its  rental  valne  during  the  time  of  such  occu- 
pancy. 

5.  H.  and  G.  owned  land  as  tenants  in 
common,  and  on  H.'s  death  one  of  her  four 
heirs,  together  with  6.,  conveyed  all  the  land 
to  plaintiff.  A  year  later  tbe  four  heirs  con- 
veyed to  G.  an  undivided  half  interest  in  the 
land,  and  thereafter  G.  conveyed  to  defendant 
railroad  company,  which  had  bniit  and  was 
operating  a  road  across  the  laud  without  any 
claim  of  title,  an  undirided  one-half  of  a  right 
of  way  100  feet  wide  across  tiie  land,  subject 
to  plaintiff's  rights  in  the  other  undivided  half 
of  such  right  of  way.  Held,  that  by  the  lat- 
ter conveyance  plaintiff  and  defendant  became 
tenants  in  common  of  the  right  of  way,  and 
that  plaintiff  was  entitled  to  maintain  eject- 
meat  for  his  interest  in  the  land,  and  recover 
damages  fpr  rents,  if  defendant's  use  of  the 
land  was  such  as  to  preclude  plaintiff's  use. 

6.  Defendant  excavated  large  quantities 
of  rock  from  tike  property,  selling  a  part  and 
using  the  rest  in  the  inuirovement  of  its  road, 
and  the  excavation  and  removal  of  the  rock 
diminished  the  value  of  the  land.  Held,  to 
consdtnte  waste,  for  whidi  defendant  was  ac- 
countable to  pidintiif. 

7.  Under  Rev.  St  1879,  {  3573,  providing 
that  a  party  may  on  motion  file  an  amended 
supfilemental  petition,  alleering  material  facts, 
or  prating  for  different  relief,  setting  up  a  con- 
tinuation of  the  acta  complained  or  since  the 
filing  of  the  original  petition,  a  judgment  may 
be  rendered  assessing  damages  down  to  the 
date  of  the  filing  of  such  supplemental  peti- 
tioo. 

Appeal  from  drcolt  court,  Jackson  county; 
J.  H.  Slover,  Judge. 

Action  by  Obllds  against  the  Kansas  City, 
St  Joseph  &  Cotmcil  Bluffs  Railroad  Com- 
pany for  an  accotmtlng.  There  was  Judg- 
ment for  plaintitC,  and  defendant  appeals. 
AlBrmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  BARCLAY,  J. : 

Plaintiff  bad  Judgment  on  the  circuit,  and 
defendant  appealed  at  a  subsequent  term, 
after  his  motion  to  set  aside  the  Judgment 
(filed  more  than  a  month  after  the  latter 
was  rendered)  had  been  overruled.  That  mo- 
tion was  as  follows,  viz.:  "Now  comes  tbe 
defendant,  and  moves  the  court  to  set  aside 
the  Judgment  rendered  at  the  present  term 
of  this  court  in  tbe  above-entitied  cause,  and 
as  tbe  grounds  of  its  motion  states:  (1)  That 
there  is  no  equity  in  the  bill.  (2)  That  the 
petition  herein  fails  to  state  facts  sufficient 
to  constitute  a  caiise  of  action.  (3)  That 
upon  the  record  the  Judgment  Is  erroneous. 
(4)  That  the  peUtlon  herein  afflrmatlvdy 
shows  that  the  plaintiff  and  defendant  are 
not  tenants  In  common,  in  that  it  shows  that 
the  relative  rights  of  the  defendant  and  the 
owners  of  said  land  were  of  such  a  nature 
and  cliaracter  that  if  any  remedy  remained 
to  plaintiff  or  to  his  grantors,  such  remedy 
was  a  right  of  action  against  the  defendant 
for  the  value  of  tbe  easement  which  had 
been  appropriated.  (5)  The  basis  of  plala> 
ttfTa  suit  is  that  Hannah  Parsons,  or  htr 
helia,  w«re  never  paid  compensation  tor  the 
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lands  belonging  to  them  which  had  been 
appropriated.  The  bill  (ails  to  disclose 
whether  the  entry  and  original  taking  and 
damage  was  done  during  the  lifetime  of 
Hannah  Parsons  or  after  her  death,  and 
hence  falls  to  show  that  plaintiff  has  any 
action  against  defendant  (6)  If  it  be  con- 
ceded that  Hannah  Parsons  or  that  her  heirs 
nad  a  cause  of  action  against  the  defend- 
ant, or  against  its  predecessor,  the  bill  fails 
to  show  that  plaintiff  succeeded  to  their 
right  of  action.  (7)  The  petition  fails  to 
state  facts  sufBcient  to  show  that  plaintiff 
has  any  right  of  action  whatever  for  the 
easement  talcen  and  appropriated  for  raQ- 
road  purposes  out  of  the  land  described  In 
the  petition,  during  the  time  that  said  land 
was  owned  by  George  8.  Park  and  the  heirs 
of  Hannah  Parsons  as  tenants  in  common,  or 
for  any  damages  sustained  by  either  Park 
or  the  Parsonses  during  their  ownership,  by 
reason  of  such  appropriation  or  any  occu- 
pancy subsequent  thereto.  (8)  The  petition 
afflrmatively  shows  that  defendant  obtained 
an  easement  over  said  land  from  the  party 
holding  the  fee-simple  titie  thereof;  that  the 
plaintiff  took  subject  thereto;  that  the  only 
right  which  Park  intended  or  attempted  to 
transfer  by  his  deed  to  plaintiff  was  the 
right  to  the  compensation  which  It  was 
claimed  was  due  to  the  Parsons  heirs.  This 
was  assigned  without  recourse  by  the  said 
Pork,  and  only  so  far  assigned  'as  said  Pork 
was  able  to  transfer  his  rights  thereto.'  The 
bill  shows  that  the  said  Park  never  had  any 
rights  thereto.  (9)  The  petition  falls  to  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion between  plaintiff  and  defendant  as  ten- 
ants in  common,  or  any  grounds  for  account- 
ing between  them  as  such.  (10)  The  peti- 
tion shows  on  its  face  that  plaintiff,  if  he 
had  any  right  of  action  against  the  defend- 
ant, has  an  adequate  remedy  at  law.  The 
record  shows  that  plaintiff  and  defendant, 
if  they  had  ever  been  tenants  in  common, 
had  ceased  to  be  such  before  the  filing  of 
the  present  petition.  The  assignment  by  a 
tenant  In  common  <rf  his  right  for  an  ac- 
counting makes  said  right  cognizable  only 
in  a  court  of  law.  Plaintiff  therefore  should 
not  have  been  permitted  to  file  a  bill  In 
equity  for  an  accounting,  as  an  amendment 
to  the  original  and  first  amended  petitions 
herein,  each  of  which  stated  a  cause  of 
action  at  law.  (11)  The  court  erred  in  over- 
ruling defendant's  motion  to  strike  out  the 
supplemental  bill  filed  herein.  (12)  The  rec- 
ord shows  on  its  face  that  the  plaintiff  re- 
covered upon  a  cause  of  action  which  he  did 
not  own  or  have  at  the  commencement  of 
this  suit  (13)  The  record  shows  the  de- 
fendant was  charged,  and  a  recovery  had 
against  it,  as  a  tenant  In  commcm,  during 
a  period  of  time  in  which  the  bill  affirm- 
atively shows  that  plaintiff  and  defendant 
did  not  so  hold  the  land.  (14)  The  petition 
prays  that  an  accounting  be  had  for  rents 
and  profits  recovered  hf  defendant  as  a  ten- 


ant in  common  ftom  Hie  common  property 
dtiring  a  specified  time;  and  that  there  was 
no  tenancy  In  common  during  nineteen-twen- 
tieths  of  the  time  specified.  The  evidence 
failed  to  show  that  any  profits  were  received 
during  the  remaining  one-twentieth  of  tlic 
time.  Yet  the  plaintiff  recovered  for  all 
profits  received  during  the  entire  time  speci- 
fied. The  record  shows  that  the  plaintiff  re- 
covered as  a  tenant  in  commcm  owning  ono- 
half  of  the  right  of  way,  while  the  petition 
shows  that  he  only  owned  one-fourth  of  the 
interest  claimed.  (15)  The  record  showM 
that  a  recovery  was  had  in  this  case  by 
plaintiff  against  the  defendant  as  a  tensint 
in  common  for  the  mere  taking  and  ap- 
propriation by  the  defendant  of  materi.il 
from  the  common  property.  (17)  The  Jndx- 
ment  is  not  responsive  to  the  issues  stated 
in  the  pleading,  or  to  the  cause  of  action 
stated  in  the  petition  herein.  (18)  Because 
the  Judgment  is  against  the  law.  (19)  Be- 
cause the  Judgment  Is  against  the  evidence. 
C20)  There  was  a  total  failure  of  proof."  The 
other  essential  facts  are  given  in  the  opin- 
ions. 

Spenc^,  Bumes  &  Mosman,  for  appct 
lant  Wash  Adams,  Frank  Hagerman. 
Hugh  O.  Ward,  and  Warner,  Dean  &  Hager- 
man, for  respondent 

BARCLAY,  J.,  (after  stating  the  facts.) 
This  action  was  brought  to  obtain  an  ac- 
counting between  plaintiff  and  defendant 
as  tenants  in  common,  and  a  recovery  from 
the  latt«-;  it  being  charged  that  defendant 
had  excluded  plaintiff  from  tds  rightful  In- 
terest In  the  common  estate^  and  had  also 
committed  waste  thereon  to  plaintiff's  dam- 
age in  the  sum  of  $3,994,  for  which  Judg- 
ment was  i^ked,  with  other  relief.  There 
were  several  amendments  of  plaintiff's  orig- 
iiml  statement  of  the  cause  of  action,  and  to 
each  of  them  defendant  -inswcred,  except 
to  the  Inst  As  to  that  plaintitTs  petition 
was  finally  taken  as  confessi>d;  and,  npon 
further  hetuing,  a  Judgment  ngaiust  defend- 
ant for  the  sum  of  ^,447.77  was  rendered, 
February  20,  1888,  at  the  January  term 
of  the  circuit  court  of  Jactson  county.  Mo. 
At  tliat  term  no  motion  of  any  sort  was 
thereaftCT  filed  by  defendant  until  April  4, 
lii88,  when  it  moved  "to  set  aside  the  Judg- 
ment" for  reasons  appearing  in  the  state- 
ment accorapanjing  this  opinion.  Tliat  mo- 
tion was  duly  heard,  but  was  carried  over 
to  the  next  term,  and  ultimately  overruled, 
June  12,  1888.  At  the  latter  (the  Aprils 
term  defendant  took  the  now  pending  ap- 
peal, after  filing  its  exceptions. 

On  this  record  arises  at  once  a  qaestton 
of  a  technical  nature,  but  one  which  a  prop- 
er regard  for  the  correct  administration  of 
law  forbids  us  to  ignore.  De/endant  Inter- 
posed no  motion  for  new  trial  or  in  arrest 
in  the  trial  court  Its  motion  to  set  aside 
the  Judgment  was  filed  more  than  30  days 
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ifter  the  date  of  tbe  Judgment.  Hint  mo- 
tion is  not  baaed  on  any  Irregularity  of  pro- 
cediirei  Its  grounds  assign  only  judicial 
prrors  in  the  proceedings,  the  chief  of  which 
t)cing  (and  on  that  itarticnlnr  stress  Is  laid 
here)  that  tbe  facta  of  the  last  petition  do 
uot  sustain  the  Judgment  which  the  trial 
court  gave.  To  warrant  a  review  of  sucb  er- 
rors upon  an  appeal  taken  in  the  circuit  court, 
the  statute  law  req[nires  that  such  appeal 
be  taken  at  the  term  at  which  the  final  Judg- 
ment occurs.  ReT.  St  ItxSO,  <  2248.  An 
nndisposed-of  motiixi  for  new  trial,  or  In 
.•uTost,  seasonably  filed,  will  suspend  the 
finality  of  a  Judgment  (for  the  purpose  of 
appealing)  untU  such  motion  be  determined. 
But  where  no  motion  of  that  kind  is  inter- 
posed, and  the  term  of  court  ends,  the 
pondency  of  such  a  late  motlou  as  that  iu 
question  now,  to  set  asldo  the  Judgment, 
will  not  have  the  effect  to  keep  the  anteced- 
ent record  open  until  the  next  term  for  a 
general  review,  us  a  matter  of  right  The 
trial  court.  In  Its  dtecretlon,  after  explratiou 
«f  time  to  move  for  a  new  trial  or  In  arrest, 
may  set  aside  a  jiidguicnt,  during  the  term 
at  which  it  was  rendered,  upon  any  ground 
that  may  satisfy  the  conscience  of  the 
toort  Whether  It  may  exercise  that  discre- 
tionary i)ower  afterwards,  by  carrying  over 
a  motion  filed  at  tbe  term  of  Judgment,  we 
need  not  decide.  It  is  better  to  avoid,  as 
far  as  possible,  Intimating  an  opinion  on  a 
point  not  in  Judgment  The  trial  court  in 
the  present  case  overruled  the  motion,  so 
its  pow^  to  sustain  it  does  not  come  under 
review.  It  la  evident  that  its  denial  of 
the  motion  (in  view  of  the  reasons  assigned 
therein)  iK'esented  no  tenable  ground  for  Im- 
puting error  to  the  trial  court  because  of 
that  denial.  A  motion  to  set  aside  a  judg- 
ment for  irregularity  may  be  entertained 
by  the  trial  court  within  three  years  after 
tbe  Judgment  entry,  (Rev.  St  1^,  {  2235,) 
and  a  ruling  upon  such  a  motion  may  be  re- 
newed upon  appeal  taken  In  season  with 
reference  to  that  ruling.  But  such  an  ap- 
peal at  a  term  subsequent  to  that  at  which 
the  original  Judgment  becomes  final  canuot 
properly  be  extended  to  secure  a  review 
of  merely  Judicial  errors  that  may  have  en- 
tered into  the  judgment  Even  giving  the 
motion  "to  set  aside"  a  standing  similar  to 
one  based  on  an  irregularity  of  procedure, 
it  could  not  rl^tly  be  held  to  open  up  the 
same  range  of  review  of  errors  which  a 
writ  of  «Tor  would  secure.  To  acoomplish 
that  object  under  the  law  of  Missouri,  the 
appeal  in  the  trial  court  must  be  made  at 
tbe  twm  at  which  tue  Judgment  becomes 
a  final  <ne.  Lengle  v.  Smith,  (1871,)  48  Mo. 
276.  The  present  appeal  from  the  decision 
overroUng  tbe  "motion  to  set  aside"  Is 
sromidleM,  ao  tax  »b  any  irregularity  is  con- 
cerned; and,  having  been  taken  too  late  to 
reach  a  review  of  any  alleged  errors  of  law 
with  which  the  orle^nal  Judgment  may  be 


tainted,  the  only  appropriate  action  to  b* 
taken  is  to  affirm  the  judgment  which  U 
done  accordingly.  The  other  Judges  of  this 
division  ooncu:  in  afilrmlng  for  reasons 
given  in  a  separate  oi^nion. 

BLAOE,  G.  J.  By  the  opinion  Just  filed  it 
is  held  that  the  appeal  taken  in  this  case 
brings  nothing  before  this  court  for  review. 
To  this  ruling  I  do  not  agree,  nor  do  I  ag^ee 
to  any  of  the  reasons  assigned  therefor.  To 
an  imderstandlng  of  this  appeal  It  is  neces- 
sary to  set  out  a  concise  history  of  the  suit 
As  It  now  stands,  it  is  an  action  to  require 
the  defendant  to  account  for  the  use  of  one 
tmdlvided  half  of  a  strip  of  land  used  by 
the  defendant  as  a  right  of  way,  and  toe 
tbe  one-half  of  rock  taken  tberofrum.  The 
plalntitt  filed  an  amended  petition,  to  which 
defendant  filed  answer.  It  was  set  up  in 
this  answer,  among  other  things,  that  if  the 
plaintitt  and  defendant  were  tenants  in  com- 
mon, then  the  plaintitCs  remedy  was  an 
action  of  account  Thereupon  the  plaintiff 
filed  a  second  amended  and  supplemental 
petition,  setting  out  at  great  length  the 
grounds  for  an  accounting.  At  the  October 
term,  1887,  the  defendant  moved  to  strike 
out  this  amended  and  supplemental  peti- 
tion, because  It  stated  an  entirely  new  cause 
of  action,  which  motion  was  overruled,  and 
the  defendant  excepted,  and  at  the  same 
time  filed  a  blU  of  exceptions.  The  defend- 
ant did  not  file  any  other  or  further  answer. 
The  cause  came  on  for  trial  at  the  January 
term,  1888,  and,  the  defendant  falling  to  ap- 
pear, the  plalntiti  produced  evidence,  and 
otrtained  Judgmoit  for  $3,447.  Tbe  defendant 
filed  no  motion  for  new  trial  or  in  arrest 
At  the  same  term,  irut  mcM-e  than  fotur  days 
after  the  rendition  of  the  judgment,  the  de- 
fendant filed  a  motion  to  set  the  Judgment 
aside.  This  motion  was  argued  and  submit- 
ted at  the  same  term,— the  January  term,— 
but  the  court  took  the  same  under  advise- 
ment until  the  next  term,— it  beUig  the  April 
term,— at  which  term  the  cotu*t  overruled  the 
motion,  and  the  defendant  then  sued  out  this 
appeaL  Two  affidavits  were  read  in  evi- 
dence on  the  hearing  of  the  motion  to  set 
aside  the  Judgment,  showing  the  reasons 
why  the  defendant's  counsel  failed  to  ap- 
pear at  the  trial;  but  the  fact  that  tbe  cause 
was  heard  when  counsel  for  defendant  were 
absent  is  not  made  a  grotmd  for  setting  the 
judgment  aside.  Of  the  20  grounds  as- 
signed In  that  motion,  those  now  relied  upon 
fall  imder  these  heads:  First  the  court 
erred  In  overruling  defendant's  motion  to 
strike  out  the  supplemental  petition;  sec- 
ond, the  amended  and  supplemental  petition 
falls  to  state  any  cause  of  action  whatever. 

L.  It  is  well-settled  law  in  our  practice 
that  there  is  a  plain  distinction  between 
mere  matters  of  exertion  and  errors  ap- 
pearing upon  the  face  of  the  record  proper. 
In  order  to  give  this  court  the  right  to  re- 
view mlinga  which  are  matters  of  exception. 
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the  exceptions  must  be  taken  at  the  time 
the  rulings  are  made,  and  they  must  be  again 
brought  forward  In  the  motion  for  a  new 
trial  as  grounds  therefor,  and  they  must  be 
made  matter  of  record  by  a  bill  of  excep- 
tions. The  refusal  of  the  cotirt  to  strike  out 
a  pleading  Is  a  matter  of  exception,  and 
nothing  more.  Bateson  y.  Clark,  37  Mo.  31. 
The  motion  to  set  aside  the  judgment  filed 
In  this  case  cannot  be  treated  as  a  motion 
for  a  new  trial,  because  It  was  not  filed 
within  four  dxiys  after  Judgment,  as  the  stat- 
ute requires.  As  the  defendant  filed  no  mo- 
tion for  a  new  trial,  it  follows  that  the  al- 
leged error  in  refusing  to  strike  out  the 
amended  and  supplemental  petition  is  not 
before  us  for  review. 

2.  The  next  question  is  whether  the 
grotmds  of  the  motion  to  the  effect  that  the 
petition  states  no  cause  of  action  can  be 
considered  on  this  appeaL  Our  Ciode  of 
Civil  Procedure  Is  explicit  in  this:  that  the 
objection  that  the  petition  does  not  state 
fftcts  soiBcient  to  constitute  a  cause  of  ac- 
tion Is  not  waived  by  a  failure  to  make  the 
objection  by  way  of  demurrer  or  answer. 
Section  3519,  Rev.  St  1879.  In  view  of 
this,  and  section  3778,  it  has  been  held,  time 
and  again,  that  this  court  wUl  reverse  for 
error  appearing  on  tlie  face  of  the  record 
proper,  though  no  exceptions  were  taken 
In  the  trial  court  The  record  prop«  con- 
sists of  the  summons,  pleadings,  verdict, 
and  judgment  The  failure  of  the  petition 
to  state  tsucta  constituting  a  cause  of  action 
Is  an  error  appearing  upon  the  face  of  the 
record  proper.  And  hence  it  has  been  held 
in  a  long  line  of  cases  from  an  early  day 
down  to  the  present  time  that  this  court 
wUI  reverse  a  judgment  liad  on  a  petition 
which  fails  to  state  any  cause  of  action, 
though  no  such  objection  was  made  by  mo- 
tion in  arrest  or  for  new  trial,  or  in  any 
other  way,  in  the  trial  conrt,  unless  the  de- 
fect Is  one  which  is  cured  by  the  statute 
of  amendments  and  Jeofails.  Bums  v.  Pat- 
rick, 27  Mo.  434;  Bateson  v.  Clark,  37  Mo. 
31;  Jones  v.  FuUer,  38  Mo.  363;  Miller  v. 
Davis,  50  Mo.  572;  Peltz  v.  Eichele,  62  Mo. 
177;  State  v.  Qrifflth,  63  Mo.  548;  Mcln- 
tlre  V.  Mclntire,  80  Mo.  471;  State  v.  Scott, 
104  Mo.  26,  15  S.  W.  Rep.  987,  and  17  S. 
W.  Rep.  11;  Smith  v.  Bmrus,  106  Mo.  96, 
16  S.  W.  Rep.  831.  It  does  not  follow  that 
every  defect  which  might  be  reached  by 
motion  in  arrest  wiU  be  avaUable  without 
such  motion.  As  said  In  Mclntire  v.  Mcln- 
tire, supra,  the  error  must  be  a  material 
one;  and  again,  in  State  v.  Scott,  snpra.  It 
must  be  a  defect  of  a  fiital  character.  But 
it  is  said  this  appeal  Is  of  no  avail  to  de- 
fendant because  not  allowed  until  the  term 
after  that  at  which  the  judgment  was  ren- 
dered. A  motion  for  new  trial,  filed  at  the 
proper  Ume  and  term,  and  continued  over 
to  the  next  term,  suspends  the  judgment, 
BO  tliat  a  blU  of  exceptions  may  be  filed  and 
appeal  token  at   the   term   when  the  mo- 


tion Is  overruled.  Such  a  bill  and  appeal 
will  iHing  up  for  review  all  the  exceptions 
taken  during  tlie  progress  ot  the  trial  at 
the  prior  term.  Rlddlesbarger  v.  McDanlei, 
38  Mo.  138;  Gray  v.  Parker,  Id.  160;  Heme 
V.  Railroad  do.,  71  Mo.  636;  Givens  v.  Van 
Studdiford,  86  Mo.  148;  Randolph  v.  Maudi. 
TS  Mo.  468.  And  the  filing  of  a  motion  for 
rehearing  In  an  appellate  court  after  the 
adjournment  of  the  term,  under  an  order 
allowing  the  motion  to  be  filed  in  vacation, 
continues  the  cause  so  that  the  opinion  filed 
does  not  become  the  opinion  of  the  court 
until  the  motion  is  disposed  of  at  the  next 
term.  State  v.  Philips,  96  Mo.  570,  10  S. 
W.  Rep.  182.  As  a  general  rule,  a  Judg- 
ment cannot  be  set  aside  by  the  court  ren- 
dering it  after  the  term  at  which  it  was 
rendered;  but  during  the  term  it  may  be  set 
aside.  And  a  motion  filed  at  that  term 
for  that  purpose,  and  continued  over  to  the 
next  term,  suspends  the  Judgment  so  that 
the  motion  may  be  sustained  at  the  succeed- 
ing term.  UntU  the  motion  is  disposed  of, 
the  Judgment  is  not  a  finality.  Memphis  v. 
Brown,  94  U.  S.  715;  Amy  v.  Watertown, 
130  U.  S.  301,  9  Sup.  Ct  Rep.  530;  Baker  v. 
Baker,  51  Wis.  538, 8  N.  W.  R^.  289;  Windett 
V.  Hamilton,  52  111.  180.  While,  under  the  au- 
thorities before  cited,  this  court  wUl,  on  ap- 
peal or  writ  of  error,  reverse  for  errors  ap- 
pearing upon  the  face  of  the  record  proper, 
though  no  exception  was  made  in  the  trial 
court,  stiU  it  is  proper  practice  to  make  the 
objection  in  the  ti-lal  coiurt  even  where  the 
alleged  defect  is  a  radical  one  appearing 
on  the  face  of  the  record  proper;  thus  giv- 
ing that  court  an  opportunity  to  correct  the 
errors.  A  motion  to  set  aside  a  Judgment 
strikes  at  its  validity,  and,  when  filed  at 
the  term  at  which  the  Judgment  was  ren- 
dered, and  continued  to  the  next  term,  has 
the  effect  to  suspend  the  Judgment  so  that 
the  court  can  act  upon  the  motion  the  same 
as  at  the  prior  term.  Hie  proceedings  re- 
main in  the  breast  of  the  court  until  the 
motion  is  disposed  of,  and  the  appeal  taken 
at  the  time  when  the  motion  is  overruled 
brings  up  the  same  matters  for  review  as  if 
taken  at  the  term  when  judgrment  was  en- 
tered. We  are  therefore  in  duty  bound  to 
examine  the  petition  in  the  case,  and.  If  it 
states  no  cause  of  action,— If  it  is  radically 
defective,— reverse  the  Judgment 

3.  Guided  by  the  foregoing  considoiatlons, 
we  come  to  the  objections  urged  against  the 
sufficiency  of  the  supplemental  petition.  This 
pleiidlng  states.  In  substance,  these  facts: 
That  one  Stevens,  being  the  ovraer  of  102 
acres  of  land,  conveyed  the  same  to  Hannah 
Tarsons  and  George  S.  Park  in  1844,  and 
(he  grantees  then  took  possession;  that  Han- 
nah Parsons  died  thereafter,  and  prior  to  the 
(ttli  July,  1872,  leaving  four  heirs;  that  on 
the  last-named  date  Park  and  one  of  the 
four  heirs  of  Hannah  Parsons,  by  their  cod- 
tract  In  wi-ltlug,  sold  the  land  to  the  plain- 
tiff, Chllds,  and  he  then  entered  Into  pos- 
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neaslon;  that  on  the  15tb  September,  1873, 
the  said  four  helra  of  Hannah  Parsons  eon- 
Tcyed  the  andlTided  one-half  of  the  102  acres 
to  George  S.  Park;  that  prior  to  May  17, 
1882,  the  defendant  or  its  predecessor  tniilt 
and  operated  its  road  across  the  102  acres 
of  land,  but  did  not  acquire  any  title,  nor 
assume  to  hold  adyersdy  to  the  owners;  that 
ou  the  last-named  date  George  S.  Parle  eon- 
reyed  to  the  defendant  company  the  nn- 
dlrlded  one-half  of  a  right  of  way  100  foet 
wide  across  the  tract  of  land,  but  the  con- 
reyance  was  made  "subject  to  the  rights  of 
the  plaintiff  In  and  to  the  other  undirideid 
half  of  said  right  of  way;"  that  on  the  14tii 
August,  1883,  George  S.  Parii,  in  execution 
of  the  before-mentioned  contract  of  date 
July  6,  1872,  conveyed  to  the  plaintiff  said 
land,  which  conveyance  was  made  subject 
to  the  conveyance  made  by  Park,  to  the  de- 
fendant company  of  the  undivided  half  of  the 
rig^t  of  way,  and  by  the  express  terms 
of  said  deed  the  other  undivided  half  of 
said  right  <^  way  through  said  land  was 
assigned,  without  recourse,  with  all  rights 
of  action  of  the  same,  and  all  claims  for 
damage  against  said  railroad  company,  so 
far  as  said  Parle  was  able  to  transfer  his 
rights  thereto.  Several  deeds  of  correction 
are  also  set  out,  which  need  not  be  noticed; 
and  it  is  alleged  that  plaintiff  sold  the  land 
to  one  Darling  In  June,  1887,  which  was 
after  the  commencement  of  this  suit,  but 
by  the  terms  of  the  sale  he  reserved  and 
retained  tiis  claim  against  the  defendant  for 
use  of  the  premises,  and  for  stone  talten 
thereftom.  It  is  further  alleged  that  the  rail- 
road was  bnilt  and  in  operation  over  said 
land  <«  and  before  0th  July,  1872,  and  has 
been  operated  thereon  erer  since  that  date; 
that  the  "defendant's  occupancy  of  said 
right  of  way  •  •  •  has  been  of  suA  a 
nature  as  to  predude  the  use  and  occupancy 
of  the  same  by  the  plaintiff  so  as  to  derive 
any  Ijeneflt  or  profit  therefrom;"  that  from 
1872  to  the  date  of  the  deed  from  plaintiff 
to  Darling  the  defendant  quarried  and  re- 
moved from  the  strip  of  land  large'  quantities 
of  stone,  and  has  refused  to  account  for  the 
same,  and  the  use  of  the  land.  An  account 
for  the  one-half  of  the  stone  and  use  of  the 
property  is  then  set  out,  amoimting  to  $3,994, 
with  a  prayer  for  accounting  and  for  Judg- 
ment. 

The  defendant  company,  it  will  he  seen, 
has  Iiad  possession  of  the  strip  of  land  since 
July  6,  1872,  to  the  commencement  of  this 
suit,  in  August,  1883,  and  during  that  time 
operated  its  road  thereon,  the  plaintiff  being 
in  the  possession  of  the  residue  of  the  tract 
These  facts,  it  is  urged  by  the  defendant, 
show  snch  an  acquiescence  on  the  part  of 
the  landowner  as  to  amount  to  a  waiver  of 
his  rights,  save  the  right  to  be  compensated 
for  the  valtie  of  the  land,  estimated  as  of  the 
date  of  the  first  entry  by  the  defendant.  The 
case  of  Provolt  v.  Railroad  Ck>.,  57  Mo.  266, 
dted  in  support  of  the  foregoing  proposi- 


tion, was  an  action  of  ejectment  One  rail- 
road company  commenced  proceedings  to 
condemn  the  property,  and  while  they  were 
pending  entered  into  possession  of  the  laud, 
and  constructed  a  railroad  thoeon,  with  the- 
Icnowledge  of  the  landowner,  and  without 
objection  from  him.  The  road  was  then- 
leased  to  another  company.  Sulwequently 
the  rep<^  of  the  commissioners  was  con- 
firmed, but  the  compensation  awarded  was 
not  paid.  The  plaintiff,  it  was  held,  could 
not  recover.  The  condorion  reached  i» 
placed  on  the  ground  that  he  waived  pre- 
payment because  of  the  fiict  that  he  was 
present  all  the  time,  witnessed  the  progress 
of  the  worli,  and  made  no  objection  to  the 
construction  of  the  road  before  payment 
of  the  compensation.  Baker  v.  Railroad  Co., 
57  Mo.  266,  was  also  an  action  of  ejectment 
The  plaintiff  bad  agreed  to  relinquish  the 
right  of  way  on  condition  that  the  company 
should  comply  with  the  law  in  regard  to 
fencing  and  making  cattle  guards  and  farm 
crossings,  and  the  company  took  posspssion, 
and  constructed  its  road,  by  the  consent  of 
the  landowner,  but  did  not  perform  the 
condltiona  ppon  which  it  was  to  receive  the 
deed  of  relinquishment  In  that  case  there 
was  a  deariy  proved  permission  given  to 
the  company  to  construct  the  road  over  the 
land,  and  because  of  this  consent  it  was 
held  the  plaintiff  could  not  eject  the  com- 
pany. By  attending  to  the  facts  of  the  cases 
Just  cited,  it  will  be  seen  that  they  hold  th» 
landowner  may  waive  prepayment  of  the 
compensation,  and  when  he  does  this,  or 
p«inlt8  the  company  to  take  possession  and 
construct  its  road,  he  cannot  treat  the  com- 
pany as  a  wrongdoer,  and  sue  in  ejectment 
or  trespasa  The  permission  or  license  to 
enter  and  construct  the  roail  may  be  inferred 
from  attending  drcnmstances.  But  it  is 
eqimlly  weU  settled  that  when  a  railroad 
company  builds  its  road  upon  land  without 
having  acquired  a  right  of  way  under  tlie 
eminent  domain  law,  and  without  the  con- 
sent of  the  owner,  the  latt«:  may  recover 
in  ejectment  or  trespass.  Mere  inaction  on 
his  part,  though  he  is  Informed  of  the  fact 
that  the  company  has  entered  or  constructed 
its  road  upon  his  land,  will  not  deprive  him 
of  these  remedies.  Walker  v.  Railroad  Co., 
57  Mo.  275;  Bradley  v.  Railroad  Co.,  91  Mo. 
493,  4  8.  W.  Rep.  427;  Chicago,  M.  &  St  P. 
R.  Co.  V.  itandolph  Town-Site  Co.,  103  Mo. 
452,  15  H.  W.  Hep.  437.  The  doctrine  that 
the  public  has  an  interest  to  be  protected 
after  the  railroad  has  been  constructed  has 
been  invoked  In  some  adjudicated  cases  to 
protect  the  company,  but  such  a  doctrine 
cannot  Justify  a  wrongful  entry  and  use  of 
private  property.  The  constitution  secures 
the  right  to  have  the  compensation  for  the 
iwoperty  taken  paid  to  the  owner,  or  Into  court 
for  his  use,  before  Ills  property  rights  are 
dlsturl>ed;  and  this  ri^t  guarantied  by  the 
present  oonstitntion  and  former  statutes, 
cannot  be  nuUifled  by  any  supposed  publio 
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Interest.  In  this  state  the  duly  of  Instituting 
proceedings  to  condemn  Is  devolved  upon  the 
railroad  company,  and  the  company  must 
-obtain  the  assent  of  the  property  owner  to 
-enter  and  constmct  its  road,  or  procure  the 
right  so  to  do  by  condemning  the  property; 
■otherwise  it  will  be  a  wrongdoer,  and  the 
property  owner  haa  the  same  remedies  that 
he  would  have  against  any  other  like  wrongi 
-doer.  The  mere  fact  that  he  saw  the  road 
boilt  upon  his  land,  and  did  not  object,  will 
be  no  protection  to  the  company,  unless  such 
want  of  objection  and  the  other  circum- 
stances Justify  the  Inference  of  consent  on 
tals  part  Speaking  of  some  of  the  decided 
-cases,  Mr.  Lewis  says:  "So  far  as  regards 
mere  acquiescence  as  an  estoppel,  it  seems 
to  us  the  cases  are  not  well  founded.  There 
Is  no  law  which  compels  a  man  to  protest 
against  a  wrongful  entry  upon  his  land  at 
the  paril  of  being  held  to  ratify  it  Both 
parties  know  their  rights.  The  law  pro- 
vides a  mode  in  which  the  party  seeking  to 
obtain  property  for  public  use  may  do  so 
lawfully.  If  such  party  disregards  the  mode 
Vrescrlbed,  and  enters  upon  property  without 
consent,  it  is  a  wrongdoer,  and  can  acquire 
no  rights  by  expending  money  on  the  prop- 
erty. Nor  does  the  owner  lose  any  rights 
by  mere  delay."  Lewis,  Em.  Dom.  §  648. 
Willie  it  appears  from  the  petition  that 
■defendant  has  been  in  possession  of  the 
«trlp  of  land  from  1872  to  the  commence- 
ment of  this  suit,  in  1883,  and  during  that 
time  operated  ita  road  over  tiie  same,  stlU 
it  does  not  necessarily  foUow  that  plaintiff 
-or  any  of  his  grantors  assented  to  such  use 
-and  occupancy.  Such  a  conclusion  cannot  be 
drawn  in  the  face  of  the  allegation  that  de- 
fendant or  Its  predecessor  built  its  road  on 
the  land  without  having  acquired  any  title 
thereto  or  Interest  therein.  The  holders  of 
the  legal  title  could  have  maintained  eject- 
ment at  any  time  from  1872  to  May  17,  1882, 
at  which  date  the  defendant  procmred  a 
-deed  from  Park  for  an  undivided  one- 
half  of  the  strip  occupied  as  a  right  of  way. 
The  defendant  was  also  liable  for  the  rental 
value  of  the  property,  and  for  waste  in  such 
an  action,  or  in  a  suit  brought  for  that  pur- 
pose only,  on  the  facts  stated  in  the  peti- 
tion in  this  case.  Whether  the  plaintiff 
could  have  maintained  such  a  suit  on  his 
-equitable  title  and  possession  we  need  not 
iletermine,  for  the  deed  from  Park  to  him 
not  only  vested  in  him  the  legal  title  to  the 
undivided  half  of  the  land  used  as  a  right 
of  way,  but  it  assigned  to  him  aU  claims 
for  damages  which  Park  bad  or  held 
against  the  defendant  Such  a  claim  for  dam- 
ages may  be  assigned.  Chouteau  v.  Bough- 
ton,  100  Mo.  406,  13  S.  W.  Rep.  877.  It 
follows  from  what  has  been  said  that  the 
petition  shows  a  good  cause  of  action  in 
favor  of  the  plaintiff  for  one-half  of  the 
rental  value  of  the  strip  of  land,  and  for 
one-half  of  the  valu«  of  the  stone  taken 
therefrom  down  to  May  17,  1882. 


4.  When  the  defendant  acquired  the  deed 
from  Park  on  the  lastnamed  date  for  the 
imdivlded  one-half  of  the  land  used  as  a 
ri^t  of  way,  it  and  the  plaintiff  became 
tenants  In  common.  The  point  is  made  that 
the  deed  from  Park  to  plaintiff  does  not  con- 
vey the  imdivlded  half  of  the  ri^t  of  way. 
That  deed  first  conveys  the  eodre  land,  in- 
cluding the  right  of  way,  by  the  use  of 
the  words  "grant,  bargain,  and  adL,"  and 
then  says  "subject,  however,  to  the  convey- 
ance made  by  said  Park  of  one  undivided 
tiaU  of  the  right  of  way  througli  said  land 
to"  the  railroad  company.  Thus  far  this 
deed  vested  In  plaintiff  the  undivided  (me- 
half  of  the  land.  Including  the  right  of  way. 
For  title  to  this  half  the  plaintiff  does  not 
therefore,  stand  on  the  subsequent  assign- 
ment clause  before  mentioned.  The  plain- 
tiff and  the  defoidant  being  tenants  in 
common,  the  further  question  arises  wheth- 
er plaintiff  can  recover  for  rents  and  rock 
removed  while  that  relation  existed.  One 
tenant  may  recover  in  ejectment  against  a 
cotenant  by  showing  that  defendant  ousto<i 
him,  or  did  some  act  amounting  to  a  total 
denial  of  his  rights  as  such  cotenant  1  Rev. 
St  1879,  f  2248.  Should  the  plaintlfl  re- 
cover possession,  he  would,  under  our  stat- 
ute, be  entitled  to  recover  damages  for 
waste  and  for  rents  and  profits.  Anotiier 
section  of  the  statute  (3111)  makes  one  ten- 
ant in  common  liable  to  a  cotenant  for 
waste.  Where  the  land  is  free  to  all  the  ten- 
ants In  common  so  that  each  may  enter 
and  enjoy  the  premises  and  one  of  them  en- 
ters, he  cannot  be  made  to  pay  rent  to  the 
other  cotenant  who  oegjects  or  refuses  to 
do  the  same.  But  where  one  tenant  oc- 
cupies the  whole  of  the  land  and  excludes 
his  cotenant  from  entering  and  enjoying  the 
property,  he  will  be  liable,  to  the  tenant 
thus  excluded  for  the  latter's  proper  share 
of  the  rental  value  of  the  property,  as 
well  as  for  waste,  and  this  without  regard 
to  any  statute  like  that  of  4  &  5  Anne. 
Trespass  will  lie  in  favor  of  an  ousted  co- 
tenant  Freem.  Ooten.  (2d  Ed.)  {  800; 
11  Amer.  &  Eng.  Enc.  Law,  1101.  An  actu- 
al ouster  or  turning  out  Is  not  necessary: 
but  the  act  or  declaration  constituting  the 
ouster  must  be  unequivocal  and  notorious. 
Warfield  v.  LlndeU,  30  Mo.  272.  Ouster  is 
the  actual  taming  out  or  keeping  excluded 
the  party  entitled  to  the  possession  of  any 
real  property.  Bouv.  Law  Diet  Any  reetet- 
ance  preventing  the  plaintiff  from  obtain- 
ing effective  possession  of  the  land  of  the 
cotenancy  is  an  actual  ouster.  Freem.  Co- 
ten.  (2d  Ed.)  {  301.  The  petition  shows 
that  defendant  continued  to  use  the  prop- 
erty as  and  for  a  railroad  right  of  way.  The 
property  being  farm  land,  such  a  use  must, 
of  necessity,  have  exduded  the  plaintiff. 
Besides  this,  it  la  in  terms  alleged  that  de- 
fendant's occupancy  of  the  rl^t  of  way 
has  been  of  such  a  nature  as  to  preclude  the 
use  and  occupancy  of  the  same  by  the  plain- 
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tiff,  no  as  to  deprive  him  of  any  benefit  or 
profit  therefrom.  An  ouster  Is  sufficiently 
disclosed  by  the  petition.  It  follows  that  the 
plaintiff  could  have  maintained  ejectment 
for  Ills  interest  in  the  land,  and  in  tliat  or 
an  independent  suit  recovered  damages  for 
rents  and  waste. 

5.  It  is  alleged  that  the  defendant  exca- 
vated and  removed  from  the  land  a  large 
<lTiantlty  of  rock,  the  amount  and  value  be- 
ing stated,  and  sold  a  part  of  thereof,  and 
used  the  residue  in  the  improvement  of 
Its  rood  at  various  places,  and  has  refused 
to  accoimt  for  the  rock  so  sold  and  used, 
and  that  the  removal  of  the  rock  diminished 
the  value  of  the  land.  Waste  on  the  part 
of  a  tenant  for  life  or  for  years,  it  has  been 
held,  consists  in  such  acts  as  tend  to  the 
pormonent  loss  of  the  owner  in  fee,  or  to  de- 
stroy or  lessen  the  value  of  the  inherit- 
ance. Proffitt  V.  Henderson,  29  Mo.  325. 
Waste  is  an  injury  done  or  sufTered  by  the 
owner  cft  the  present  estate,  wlilch  tends  to 
destroy  or  lessen  the  value  of  the  inhere 
itanoe^  C!ooley,  Torts,  (2d  Ed.)  392.  Accord- 
higly  it  was  held  in  the  Proffitt  Case,  Jost 
-cited,  ttiat  the  catting  of  timber  would  not 
be  waste  if  cutting  it  enhanced  the  value 
of  the  land,  but  would  be  waste  if  the 
catting  of  the  timber  produced  lasting  dam- 
age to  the  inheritance,  or  lessened  its  value. 
Applying  these  principles  of  law  to  the 
averments  of  the  petition,  it  must  be  held 
the  defendant  committed  waste  in  exca- 
vating, removing,  selling,  and  using  the  rock. 

6.  The  second  amended  and  supplemental 
petition  sets  up  a  continuation  of  the  acts 
complained  of  from  the  date  of  the  filing 
the  first  petition  down  to  the  date  at  which 
plaintiff  sold  the  property,  which  was  sub- 
sequent to  the  commencement  of  this  salt. 
It  appears  on  the  face  of  the  Judgment 
that  damages  were  assessed  down  to  the 
last-named  date,  and  it  is  insisted  that  this 
la  error.  Section  3573,  Rev.  St  1879,  pro- 
vides: "A  party  may  ba  allowed,  on  motion, 
to  file  an  amended  or  supplemental  peti- 
tion, answer  or  r^ly  alleging  facts  material 
to  fbe  cause,  or  praying  for  any  other  or 
different  relief,  order  or  Judgment."  This 
section  of  the  Code,  it  will  be  seen,  provides 
for  filing  a  supplemental  petition.  Such  a 
pleading  was  well  known  in  equity,  and,  as 
many  of  the  sections  of  onr  practice  act 
are  taken  from  rules  of  equity  pleading, 
It  is  proper  to  look  to  such  rules  for  the 
purpose  of  ascertaining  what  the  statute 
means  by  a  supplemental  petition.  In  equity 
pleading  the  extent  of  relief  could  be  en- 
larged by  stating  a  continuation  of  the 
same  grievance  after  the  commencement  of 
the  suit,  and  the  new  matter  was  brought 
in  by  way  of  a  supplemental  bill,  and  this 
may  be  done  under  our  Code.  Ward  v. 
Davidson,  89  Mo.  446,  1  S.  W.  Rep.  846. 
That  was  an  equity  suit.  It  is  true,  but  the 
statute  before  quoted  applies  to  legal  as  well 
mm  equitable  causes  of  actions.   It  seems  to 


be  held  in  other  code  states  that  matter 
showing  a  continuation  of  the  same  wrong 
may  be  brought  in  the  record  by  a  supple- 
mental petition,  and  damages  recovered  for 
the  continuation  of  sach  grievance  down 
to  the  filing  of  such  pleading.  1  Boone, 
Code  PL  {  40.  The  second  amended  and 
supplemental  petition  was  framed  on  the 
theory  that  the  suit  was  one  in  equity  for 
an  accounting,  and  the  farther  contention  la 
that  the  Judgment  cannot  stand,  because,  if 
the  petition  discloses  any  cause  of  action, 
it  is  one  of  law.  The  first  amended  peti- 
tion was  framed  on  the  theory  that  the  suit 
was  one  at  law,  and  the  change  seems  to 
have  been  made  because  the  defendant  in- 
sisted in  its  answer  to  the  first  amended  pe- 
tition that  the  suit  should  be  in  equity.  We 
pass  over  the  question  made  by  the  plain- 
tiff that  the  defendant  is  now  estopped  from 
questioning  his  right  to  sue  in  equity.  If 
we  are  right  in  what  has  been  said,  the  plain- 
tiff has,  on  the  face  of  his  last  pleading,  an 
action  at  law  for  all  the  damages  sued  tor. 
Nor  is  it  necessary  to  say  whether  he  may  or 
may  not  also  sue  in  equity  on  the  facts  dis- 
closed. It  is  enongli,  for  all  the  purposes  of 
this  case,  on  the  present  record,  toknow  that 
the  petition  sets  forth  facts  sufficient  to  con- 
stitute a  cause  of  action  at  law  or  in  equi- 
ty; for  the  Judgment  rendered  is  such  as 
flows  from  the  alleged  facts.  And  if  it  Ite 
true  that  the  petition  discloses  two  causes  of 
action,  which  should  have  been  separately 
stated,  still  that  can  be  of  no  avail  here, 
for  the  remedy  in  such  a  case  is  by  motion. 
Alooney  v.  Kennett,  19  Mo.  651;  Otis  v. 
Bank,  36  Mo.  128;  Chrlstal  v.  Craig,  80  Mo. 
367.  The  Judgment  should  therefore  be  af- 
firmed. 

BRACE  and  MACFARLANB,  JX,  concur 
In  this  opinion. 


DAVIDSON  V.  IKARD  et  aL 

(Supreme  Court  of  Texas.  Oct.  12,  1803.)  * 
Writ  or  Ebbob — ^Wben  Lies  —  Failubi  to  Fils 
Tbanbobipt. 
Where  i^pellee  is  entitled  to  an  affirm- 
ance, on  a  cn'tificate,  of  the  judgment  ap- 
pealed from,  because  of  appellant's  failure  to 
file  the  transcript  In  time,  such  right  cannot  be 
defeated  by  appellant  bringing  error  on  the 
judgment  after  ancfa  failure. 

Error  £rom  court  of  civil  appeals,  second 
supreme  Judicial  district 

Action  in  trespass  to  try  titie  by  8.  David- 
son against  W.  8.  Ikard  and  another.  A 
Judgment  for  defendants  was  affirmed  on  a 
certificate,  and  plaintiff  brings  error.  Af- 
firmed. 

R.  D.  Wdbome,  for  plaintiff  in  error.  L. 
O.  Barrett,  Templeton  &  Patton,  and  Stine 
&  Chesnutt,  for  defendants  in  »Tor. 

STAYTON,  0.  J.  Plaintiff  in  errw  per- 
fected an  appeal  from  a  Judgraent  rendered 
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against  him,  but  failed  to  file  the  transcript 
in  court  of  dvil  appeals,  wltMn  the  time 
prescribed  by  statute,  and  on  appllcatl(» 
supp<»ted  by  affldaTlt,  showing  good  reason 
why  the  transcript  was  not  filed  In  proper 
time,  the  court  oTemiled  the  motion  to  file. 
Appellees  then  asked  affirmance  <A  the  judg- 
ment on  certificate,  which  was  objected  to 
by  plaintiff  In  error  on  the  ground  that  he 
had  sued  out  a  writ  of  error  after  his  appli- 
cation to  file  transcript  onder  his  appeal 
was  overruled,  but  the  court  of  civil  appeals 
affli'med  the  judgment  on  certificate.  The 
application  for  writ  of  error  was  accom- 
panied by  a  transcript  of  the  application  to 
file  the  transcript,  a  part  of  which  was  an 
affidavit  filed  for  appellant,  showing  facts 
that  would  excuse  the  failure  to  file  the 
transcript  in  proper  time,  but  it  did  not  con- 
tain the  affidavits  controvwtlng  the  facts 
contained  in  that  aflWavlt  Ttie  latter  have 
been  bron^t  up  by  certtoniri,  and  are  In 
direct  conffict  with  Qie  affidavit  showing 
excuse  for  failure  to  file  the  transcript  in 
proper  time.  The  affidavits  filed  by  the  re- 
spective parties  must  be  presumed  to  hare 
been  considered  and  passed  upon  by  the 
court  of  civil  appeals,  and  therefore  that 
court  would  have  been  folly  authorized  to 
find  that  the  facts  set  up  as  an  excuse  for 
not  filing  the  transcript  In  proper  time  had 
no  existcnceL  We  most  presume  that  aneh 
was  the  finding,  and  In  that  event  the  sf- 
flrmance  on  certificate  was  correct,  for  ap- 
pellant could  not  defeat  the  right  to  that 
by  suing  out  a  writ  of  wror  after  he  had 
failed  to  prosecate  hia  AppeaL  Perea  v. 
Garza,  52  Tex.  671;  Tbompson  v.  Anderson, 
82  Tex.  238,  18  S.  W.  Rep.  153.  The  Judg- 
ment of  the  court  of  dvil  appeals  will  be 
affirmed. 


WESTERN    UNION   TEK   CO.    v. 
WAUCER. 

(Supreme  Court  of  Texas.    Oct.  12,  1893.) 
a         Appbai/— FiLiNO  TBANscitirr— Mistake. 

Defendant  employed  counsel  to  repre- 
fient  It  throughout  the  cause,  and  paid  their 
fee.  After  trinl  and  jndKment  against  defend- 
ant, said  counsel  perfected  an  appeal,  and  re- 
ceiTe<l  the  tranacript  in  due  time.  The^  failed 
to  file  it,  however,  believing  that  their  serv- 
ices were  no  looser  desired.  The  tlmt;  havinx 
expired,  plaintiff  asked  afiii-mance  of  judgment 
ou  oertincate.  when  defendant,  having  em- 
ployed other  counsel,  obtained  the  transcript, 
and  asked  leave  to  file  it.  Defendant  had  nev- 
er discharged  its  first  counsel,  and  supposed 
they  were  prosecuting  the  appeal  until  after 
the  certificate  for  affirmance  had  been  filed. 
Jleld,  that  they  should  be  allowed  to  file  the 
transcript 

Certificate  of  dissent  from  court  of  dvQ  ap- 
peals of  first  supreme  Judicial  district. 

Action  by  Ely  Walker  against  the  Western 
Union  Telegraph  Company  for  damages  fbr 
failure  to  deliver  a  message.  Judgment  for 
plaintiff.  Defendant  appeals.  On  appellant's 
motion  to  be  allowed  to  file  tranacript  oot  of 


season.    Denied  in  court  of  dvil  appeals,  aaA 
salt  up  on  certificate  of  dissent    Reversed. 

LoveJoy  &  Sampson  and  S.  R.  Perrymam, 
for  appellaut  Hobby,  Laaier  &  Kirby,  foe- 
appellee. 

STATTON,  C.  J.  This  canse  comes  befwt? 
OS  upon  certificate  of  dissent  and  presents 
facts  substantially  aa  follows:  E3y  Walker 
bronght  an  action  against  the  Western  UnioB' 
Telegraph  Company,  a  nonresident  corpora- 
tion, to  recover  damages  for  failure  to  de^ 
liver  a  message,  and  recovered  a  judgment- 
The  corporation  employed  counsel  to  repre- 
sent it  until  the  final  termination  ot  tbe- 
cause,  and  paid  the  fee  demanded,  and  coun- 
sel thus  nnployed  tried  the  cause  in  the  difs- 
trict  court  perfected  appeal  from  the  Judg- 
ment and  recrived  the  transcript  In  time  u>> 
have  filed  It  in  the  court  of  civil  api>eals  wlt^ 
In  the  time  prescribed  by  law,  but  failed  to> 
do  so,  whereupon  the  plaintiff  asked  affirm- 
ance of  the  judgment  on  certificate,  when  the- 
corporation,  having  employed  other  cotmsei.- 
obtained  the  transcript,  and  asked  leave-  to 
file  it,  which  the  court  refused,  and  there- 
upoD  affirmed  the  Judgment  on  co^ficate^ 
The  application  to  ffie  the  transcript  shows;,- 
wlth  all  reasonable  certainty,  that  counaeE 
employed  by  the  corporation  were  nevo*  dls- 
ebarged,  and  that  Its  officers  did  not  know- 
that  tiiey  were  not  prosecuttng  the  appeal 
until  after  the  certificate  fOr  affirmance  wa» 
ffied;  bat  It  further  shows  that  counsel  be- 
lieved that  their  services  were  no  longer  de- 
sired in  the  catise,  and  for  this  reason  ceasvA 
to  represent  the  corporation;  but  there-  fe*. 
nothing  In  tiie  cMrrespondence  between  client 
and  attorney  which  to  us  seems  soffidMit  to 
show  intention  on  the  part  of  the  corporatloiK 
to  dismiss  counsel  in  the  cause,  or  to  Justlfy 
the  bdlef  that  its  officers  knew  that  counself 
had,  in  effect  withdrawn.  Under  this  state- 
al  facts,  the  majority  of  the  court  of  dvil  ap- 
peals held  that  no  suffident  reason  -was- 
shown  for  the  failure  to  file  the  transcript,, 
while  tile  dissenting  judge  held  to  the  con- 
trary. The  general  rule  is  that  fault  or  neg^ 
Ugence  of  counsel  is  deemed  that  of  the  cli- 
ent and  will  not  furnish  suffidoit  ground 
for  rdtef,  onleea  the  adverse  party  be  tip 
some  way  connected  with  or  party  to  It;  bvk 
It  seems  to  us  that  this  rule  should  not  tt»- 
enforced  in  cases  nke  the  present  and  that 
all  courts,  while  a  matter  is  In  fieri,  shoold; 
protect  a  litigant  from  i^nry  that  might  re^ 
suit  from  sudi  mistake  of  fact  as  counsel  for- 
appellant  were  evidently  laboring  under,  and* 
especially  so  when  no  legal  injury  could  re- 
sult to  the  adverse  party  from  such  a  courae:. 

If  tiie  judgment  had  been  affirmed  on  cep- 
tiflcate,  without  resistance  or  effort  to  file  ibe- 
transcript  and  appellant  was  seeking  to  se*' 
that  judgmait  aside  on  the  grounds  mom- 
urged,  a  stronger  case  would  be  presented  for 
the  application  ot  the  rule  on  whidi  the  conrfr 
doubtlew  acted;  but,  even  la  ttiat  eaac^  wk 
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^aine  of  opinion  Qtat,  nnder  tbe  statute  permit- 
ting such  Judgments  to  be  Bet  aside,  the  Tacts 
«bown  fronld  have  authorized  the  court  to  set 
Aside  the  judgmoit  of  affirmance  on  certill- 
-cate.  As  said  In  Ghnml>et8  t.  Pisk,  20  Tex. 
■345:  "The  object  of  the  statute  Is  to  «nable 
«be  court  to  relieve  any  one,  who,  by  a<!cl- 
'^eat,  mistalce,  or  misfortune,  has  failed  to 
41e  the  transcript;  but,  in  administering  this 
velief,  it  is  the  duty  of  tbe  court  to  see,  so 
Hiv  as  practicable,  that  it  shall  reeult  in  no  in- 
Jory  to  the  ai^ellees.  This  motion  having 
4>een  made  so  promptly  and  before  a  judg- 
ment bad  been  asked  upon  the  certificate,  it 
•caimot  be  seen  that  the  lapse  of  a  few  days 
-will  operate  materially  to  the  preiJndlce  Oif 
4ippdlees.  •  •  •  A.ppellant  has  been  aetn- 
«ted  1^  a  bona  fide  intention  of  bringing  the 
«aase  Into  this  court  without  delay,  that  but 
«  few  days'  dday  have  occurred,  and  that  ap- 
-pollees'  ri^ts  have  not  Buffered  by  it;"  and  It 
-was  held  that  leave  to  file  the  transcript 
should  have  been  given,  although  the  failure 
to  file  it  within  the  time  prescribed  by  stat- 
-«te  was  caused  "by  the  mistake  of  himself, 
tbrough  his  attorney,  as  to.  the  time  when  tbe 
-district  woDid  be  called  in  this  court." 

Hie  Judgment  of  the  court  of  civil  apipeals 
-aflOrming  the  Judgm^t  on  certiflcate  should 
lie  set  aside,  and  appellant  be  permitted  to 
flle  its  transcript  after  which  the  cause  on 
appeal  should  be  beard  and  decided  on  its 
-merits;  and  this  opinion  will  be  certified  to 
the  court  of  civil  appeals  for  observance. 


t)B  HAM  V.  MEXICAN  NAT.  BY.  CO. 
<Sapreme  Court  of  Texas.    Oct  12,  1893.) 

3>BATH  BT  WBOROTVI.  AOT  —  CONFLICT  OP  Li.W8. 

An  action  for  injuries  cansine  death 
'«rill  not  lie,  though  the  death  occnrred  within 
4he  state,  anless  tbe  taw  of  the  jurisdiction 
'Where  tlie  injuries  were  received  recognizea 
•QcA  action. 

Application  for  writ  of  error  to  the  court 
■of  civil  appeals,  first  supreme  Judicial  dis- 
trict. 

Actlmi  by  Elizabeth  De  Ham  against  the 
Mexican  National  Railway  Company  for  in- 
juries to  plaintlfTs  son,  resulting  in  his  death. 
Judgment  for  defendant  affirmed  in  court  of 
tdvU  appeals.  22  9.  W.  Rep.  249.  Appll- 
■catlon  for  writ  of  error.    Denied. 

McLeary  *  Fleming,  for  pelitl<mer. 

RAINES,  X  This  is  an  application  for 
»  writ  of  error  to  the  eourt  of  civil  appeals 
•f  the  third  supreme  Judicial  district,  which 
Is  asked  for  the  purpose  of  reviewing  and  re- 
versing a  decision  of  that  court  affirming 
ai  judgment  of  the  district  court  of  Nueces 
-floonty.  The  applicant  brought  the  suit 
to  recover  of  the  defendant  the  Mexican  Na- 
Monal  Railway  Company,  damages  for  Inju- 
ries to  her  son,  which,  as  alleged,  resulted 
In  his  deatlL  It  was  averred  in  the  peti- 
tion that  the  injuries  were  inflicted  in  the 


r^ubllc  of  Mexico,  and  that  tlie  death  oc- 
curred in  tliis  state.  A  general  demurrwr 
to  the  petition  was  sustained,  and,  the  plain- 
tiff having  decliited  to  amend,  the  suit  was 
dismissed.  It  is  settled  law  that  the  statute 
of  a  state  which,  for  a  tort  gives  a  right  of 
action  in  derogation  of  the  common  law,  <^ 
a  ri^t  of  action  unknown  to  that  law,  can 
have  no  extraterritorial  force;  and,  in  ac- 
cordance with  this  rule,  it  has  been  express- 
ly decided  in  this  state  that  for  an  injury 
infliebed  in  another  state  or  territory,  which 
results  In  the  death  of  the  party  injured,  the 
surviving  relatives  bavv  no  rli^t  to  recover 
in  this  state.  Willis  v.  Railway  Co.,  61  Tex. 
432;  Railway  Co.  v.  Richards,  6S  Tex.  375, 
4  a  W.  Kep.  627;  Railway  Co.  v.  McOormick, 
71  Tex.  eeo,  9  8.  W.  Rep:  54a  But  in  each 
of  the  cases  dted  tlie  dea4ih  occurred  without 
the  Umlcs  of  the  state.  A  seeming  exception 
is  that  If  t^e  law  of  the  state  where  the 
Injury  is  Inflicted  gives  substantially  the 
same  right  of  action  wliich  is  given  by  the 
law  of  the  state  where  the  suit  is  tirougfat 
and  in  ftivor  of  the  same  parties,  t}y  reason 
of  the  principle  of  comity  the  rlg^t  will  be 
enforced  in  the  latter  state.  The  doctrine 
is  recognized  in  the  case  last  cited,  though 
it  was  fliere  held  tbat  the  facts  of  that  case 
did  not  bring  it  within  the  principle.  That 
decision,  liowever,  leaves  the  question  open. 
We  use  tbe  phrase  "a  seeming  exception" 
because  it  cannot  in  fteet  be  deemed  an  ex- 
ception to  the  general  rule.  TSmt  rule  is 
founded  upon  the  principle  Hiat  the  statutes 
of  a  state  have  no  effect  beyond  its  own 
limits,  and  that  if  tbe  act  or  omission  com- 
plained of  be  not  actionaUe  by  the  law  of  the 
state  where  it  is  committed,  no  acti<»i  can 
properly  be  brought  on  It  in  another  statev 
althoogh  by  the  ]a.w8  of  the  latter  the  act 
would  have  been  actionable  if  CMnmitted 
witliln  its  Jurisdiction.  We  do  not  under- 
stand, however,  that  the  applicant  for  the 
writ  of  error  In  this  case  controverts  tliese 
propositions.  Tlie  contention  is,  in  sub- 
stance, Uiat  because  tlie  death  occurred  in 
this  state,  although  the  tnjui7  was  Inflicted 
in  Mexico,  our  statute  gives  a  right  of  ac- 
tion. In  support  of  this  contention,  we  infer 
that  counsel  for  the  applicant  rely,  in  part 
at  least  upon  the  language  oC  article  3202 
of  our  Revised  Statutes.  This  article  pro- 
vides, in  substance,  that  all  actions  of  tiiia 
character  shall  be  brou^t  within  one  year 
"after  the  cause  of  action  shall  have  ac- 
crued," and  also  provides  that  "the  cause  of 
action  shall  be  considered  as  having  accrued 
at  the  death  of  the  party  injured."  But 
this  is  merely  a  statute  of  limitation,  and  not 
a  statute  defining  what  shall  constitute  a 
cause  of  action.  The  reason  of  the  provision 
is  obvious.  Since  no  action  could  be  bron^t 
by  the  relatives  of  the  Injured  person  until 
death  liad  ensued,  and  since  a  great  length 
of  time  might  elapse  between  the  injury  and- 
the  death,  it  was  reasonable  that  the  time  of 
the  death  shoold  be  taken  as  the  point  from 
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vrhldi  limitation  tdioald  beglik  to  ron.  The 
article  whlcb  gflvea  an  action  In  this  class 
of  cases  reads:  "An  action  for  actual  dam- 
ages on  account  of  injuries  causing  the  death 
of  any  person  may  be  brought  in  the  follow- 
ing cases,"  etc.  Rey.  St  art  2899.  Although 
the  right  of  action  does  not  accrue  to  the 
beneflclariea  named  In  the  statute  unless 
death  ensues,  the  wrong  for  which  the  ac- 
tion Is  allowed  is  the  injury  which  causes 
the  death.  The  foundation  of  the  action 
Is  the  act  or  omission  whidi  causes  the  in- 
Jury;  and.  In  order  to  Justify  a  recovery, 
such  act  must  be  forbidden,  or  such  omission 
enjoined,  by  the  law  of  the  state  where  It 
occiu«.  In  order  to  illustrate  this,  let  us 
take  the  case  of  a  servant  of  a  railway  com- 
pany who  Is  Injured  by  reason  of  the  neg- 
ligeuco  of  another  employe  of  the  same  com- 
pany. By  statute  In  some  of  the  states  of 
our  Union,  such  corporations  are  held  re- 
sponsible to  their  servants  for  injuries  which 
result  from  the  negligence  of  their  fellow 
servants.  In  others  they  are  not  liable  for 
such  negligence.  Let  us  suppose  that,  in  a 
state  where  the  common  law  as  to  such  lia- 
bility is  stiU  In  force,  one  employe  of  a  I'all- 
way  company  Is  injured  by  the  negligence 
of  his  ooemploye,  and  that  the  person  in- 
jured is  caiTied  into  a  state  where  the  stat- 
ute has  established  a  dilTerent  rule,  and  there 
dies;  would  It  proper  for  the  courts  of  the 
state  where  the  death  occurred  to  hold  the 
company  liable  for  the  consequences  of  the 
negligence  of  Its  servants,  when,  according 
to  the  laws  of  the  state  where  the  neg^- 
gence  occurred,  no  action  would  lie  for  such 
negligence?  The  act  committed  or  omitted 
In  every  case  of  this  character  is  the  pri- 
mary ground  of  the  action.  Although  the 
death  of  the  Injured  person  Is  a  necessary  con- 
dition to  a  recovery  on  the  part  of  the  benefi- 
ciaries pointed  out  by  the  statute,  at  the 
same  time,  in  order  to  enable  them  to  main- 
tain an  action.  It  is  quite  as  essential  that 
such  act  or  omission  should  be  cmitrary  to 
the  law  of  the  place  where  the  Injuiy  is 
Inflicted.  It  should  be  not  only  misconduct 
recognized  by  the  law  of  the  place  where  It 
occurs  as  unlawful  to  the  person  injured, 
but  it  should  be  such  as  is  recognized  by 
that  law  as  legally  injurious  to  those  who 
Beets,  to  recover  damages  for  the  Injury.  As 
to  torts,  at  least,  the  laws  of  a  state  have  no 
operation  beyond  its  own  limits.  Where, 
for  example,  the  courts  of  our  state  sustain 
a  recovery  for  an  Injury  to  person  or  proper- 
ty Inflicted  In  another  state,  it  Is  because  Ihe 
wrongful  act  is  legally  injurious  In  the  state 
where  committed,  and  not  simply  because  it 
would  have  been  actionable  if  committed 
within  the  terminal  limits  of  the  Jurisdiction 
of  the  forum.  The  case  of  Dennick  v.  Rail- 
way Oo..  103  U.  S.  11,  is  not  In  ccmflict  with 
this  doctrine.  There  the  injury  was  Inflict- 
"id  in  New  Jersey,  and  was  actionable  by 
the  statute  of  that  state.  The  suit  was 
xrou^t  In  a  court  in  New  York,  and  was 


removed  to  the  United  States  courts.  The 
statutes  of  New  York  upon  the  subject  were 
similar  to  those  of  New  Jersey,  and  the  court 
held  that  the  action  could  be  maintained 
in  the  courts  of  New  York.  We  have  found 
but  two  cases  in  which  the  exact  point  here 
presented  has  been  adjudicated,  and  In  bofli 
the  holding  was  adverse  to  the  contention  of 
appellant's  counsel  In  Needham  v.  Railway 
Co.,  38  Yt  294,  the  injury  was  hifllcted  In 
New  Hampshire,  and  the  death  occurred  in 
Vermont.  The  injury  was  actionable  under 
the  laws  of  the  latter  state,  but  it  was 
not  alleged  that  a  similar  statute  existed  in 
New  Hampshire.  It  was  held  that  the  plain- 
tiff could  not  recover.  In  McCarthy  v.  Rail- 
way Co.,  18  Kan.  40,  the  injury  was  inflicted 
in  Missouri,  but  the  death  occurred  In  Kan- 
sas. The  court  say,  In  the  opinion:  "The 
fact  urged  with  considerable  stress  by  coun- 
sel of  plaintiff,  that  the  intestate  lived  In 
Kansas  at  the  time  of  his  employment,  and 
died  in  this  state,  is  Immaterial  In  the  deci- 
sion of  the  questlins  presented.  The  wrong- 
ful acts  were  all  committed  in  Missouri. 
This  court  has  already  held  that  while  sec- 
tion 422,  Civil  Code,  gives  a  cause  of  action 
in  every  cnse  coming  within  its  terms,  and 
happentaig  within  the  state,  the  residence  ot 
the  deceased  is  not  material,  and  the  place 
of  his  death  unimportant,  in  determining  the 
right  of  the  administrator  to  sue"  We  con- 
clude that  Judfnnents  ot  the  trial  court  and 
of  the  court  of  civil  appeals  (22  8.  W.  Rep. 
249)  are  correct  and  this  applicatioii  for  a 
writ  of  error  is  therefore  refused. 


HARTLEY  et  al.  v.  CONN  et  aL 
(Court   of   Civil   Appeals   of   Texas.     Oct   t, 

1893.) 
Courts— JuBisDionon  ovbr  Nonkesidbsts— Cox- 

TINUANCB  —  SAI.B  OP  TRCST  PrOPEBTT  —  POB- 

caxsER— Liability  to  Cestui  Qde  Trust. 

1.  Where  nonresidents,  who  are  served, 
where  they  reside,  with  summons  in  a  person- 
al action,  voluntarily  appear  and  answer,  they 
thereby  waive  objection  to  jurisdiction,  and  the 
court  may  set  aside  an  order  made  on  the 
previous  day  of  the  same  term,  discharging 
such  nonresidents  from  the  suit. 

2.  Where  nonresidents  voluntarily  appear 
In  a  personal  action,  it  is  error  to  force  them 
to  trial  on  the  day  following  snch  appearance, 
and  refuse  a  continuance  on  the  ground  of 
the  absence  from  the  county  of  matoial  wit- 
nesses. 

3.  Where  a  debtor  conveys  his  property  to 
a  trustee,  and  directs  it  to  be  sold,  and  the 
proceeds  applied  to  the  pajrments  of  specified 
debts,  the  purchaser  of  such  property  from  the 
trustee  is  not  liable  to  the  creditors  for  failure 
to  pay  the  purchase  money  to  them,  in  the  ab- 
sence of  any  agreement  to  pay  such  creditors. 

Appeal  from  Wilbarger  county  court;  J. 
W.  Blanklnship,  Judge 

Action  by  J.  T.  Conn  against  A.  O.  Sanders, 
J.  A.  Rhodes,  W.  EL  Rettlg,  and  J.  P.  Cox 
on  a  promissory  note  executed  and  deliv- 
ered to  Cox  by  the  other  defendants,  and 
by  blm  transferred  to  plalntlfl.    Defendant 
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Sandeni  being  InaolTent,  the  action  was  dis- 
missed as  to  him,  and  defendants  Rhodes 
and  BetUg  caused  Bartley,  Johnson  &  Co.  to 
be  made  parties,  on  the  ground  that  they 
had  agreed  to  pay  such  note  in  consideration 
of  the  sale  to  them  of  certain  trust  property 
by  the  trustee  of  defendant  Sanders.  There 
was  a  judgment  in  favor  of  plalntifT  against 
the  makers  of  the  note,  exc^t  Sanders,  and 
also  a  Judgment  over  In  favor  of  defendants 
Rliodea  and  Rettlg  against  Hartley,  Johnson 
&  Co.  From  the  judgment  against  them, 
Bartley.  Johnscm  &  Oo.  appeaL     Beversed. 

O.  W.  Walters,  for  appellants.  H.  P. 
Ball^,  for  appellees. 

HSAD,  J.  Appellee  Oc«n  brought  this 
suit  to  recover  upon  a  note  for  $450  made 
by  A.  C.  Sanders,  J.  A.  Rhodes,  and  W.  S. 
Bettls  to  J.  P.  Cox,  and  by  him  transferred 
to  said  appellee,  for  value,  before  maturity. 
Sanders  being  insolvent,  and  out  of  the  coun- 
try, the  suit  was  dismissed  as  to  him.  Rhodes 
and  Bettig  claimed  to  be  sureties  for  Sanders, 
and  pleaded  that  he,  becoming  insolvent,  had 
executed  a  deed  in  trust  upon  all  his  prop- 
erty to  H.  W.  Jones,  trustee,  to  secure  cer- 
tain of  bis  debts,  the  note  sued  on  being 
the  first  preferred;  that,  after  the  execution 
of  this  trust  deed,  appellants  pmrchascd  the 
proi)€rty  from  the  trustee,  agreeing  to  pay 
the  preferred  debts,  and  representing  that 
they  bad  done  so,  but,  instead  of  paying  ^Is 
(me  to  Conn,  the  owner,  bad  settled  It  with 
Cox,  tbe  original  payee.  Numerous  charges 
of  fraud  and  evil  doing  were  made  by  each 
of  the  parties  against  the  other,  but  the  ev- 
idence seems  to  have  been  directed  to  the 
issue  above  Indicated.  Judgment  was  ren- 
dered In  favor  of  Conn  against  tbe  parties 
to  tbe  note,  except  Sanders,  for  the  amount 
due  thereon,  and  in  favor  of  Rhodes  and 
Rettlg,  for  same  amount,  over  against  ap- 
pellants. 

Tbe  court  did  not  err  in  entering  the  order 
on  the  18th  of  September,  setting  aside  tbe 
order  entered  on  the  17th,  discharging  appel- 
Uints  from  the  suit  Both  orders  were  en- 
tered at  the  same  term.  Williams  v.  Hullng, 
43  Tex.  113;  Blum  v.  Wettermark,  58  Tex. 
125.  This  being  an  action  in  personam,  the 
notice  served  on  appellants  in  Kentucky, 
they  being  citizens  of  that  state,  could  not 
have  forced  them  to  appear  herein;  but  hav- 
ing Tolmitailly  appeared,  and  answered  to 
the  merits,  they  waived  their  plea  to  the 
jurisdiction  of  the  court,  and  l>ecame  parties 
for  all  purposes,  as  though  regularly  served 
in  this  state.  York  v.  State,  73  Tex.  651, 
11  S.  W.  Rep.  869,  and  numerous  cases  since, 
approving  It 

At  the  request  of  Rhodes  and  Rettlg,  the 
oourt  gave  the  following  charge  to  the  jury: 
"M  you  shall  believe  from  the  evidence  that 
tbe  said  A  C.  Sanders  transferred  and  as- 
signed bis  property  to  one  Jones  in  trust 
for  the  payment  of  the  note  herein  declared 


on,  and  that,  after  the  execution  of  said 
deed  and  delivery  of  the  property  to  the 
said  Jones,  the  defoidants  Bartley,  Johnson 
&  Go.  bought  said  trust  property  from  the 
said  Jones,  it  was  their  duty  to  apply  tbe 
proceeds  of  said  trust  property  to  the  pay- 
ment of  the  claims  provided  for  in  the  deed 
of  trust  from  the  said  A  C.  Sanders  to  the 
said  Jones;  and.  If  you  should  believe  from 
the  evidence  that  the  proceeds  of  said  trust 
property  was  In  value  sufficient  to  have  paid 
the  note  sued  on,  then  you  will  find  for  the 
defendants  Rhodes  and  Rettlg,  as  against 
Bartley,  Johnson  &  Co.,  the  amount  of  the 
note.  Interest,  and  attrnney's  fees,  unless  you 
shall  believe  from  a  preponderance  of  the 
evidence  that  the  said  Bartley,  Johnson  & 
Co.  have  paid  the  same."  We  think  this 
charge  is  manifestly  emmeoua  One  pur- 
chasing property  from  a  trustee  of  this  ktnd 
is  not  required  to  pay  the  price  to  the  se- 
cured creditors,  but  must  pay  it  to  the  trus- 
tee, whose  duty  it  is  to  see  to  its  proper  ap- 
plication. If  the  purchaser  should,  by  agree- 
ment, undertake  to  pay  the  creditors  instead 
of  the  trustee,  he  might  render  himself  li- 
able, should  he  pay  a  claim  to  one  not  en- 
titled to  receive  It;  but  In  such  case  his  li- 
ability would  grow  out  of  his  agreement,  and 
this  would  be  one  of  the  principal  issues  co- 
be  submitted  to  the  Jury.  This  was  not 
done,  either  In  the  cbajge  quoted  above,  or 
in  any  other,  but  appellants'  liability  was 
made  to  depend  upon  the  supposed  duty  n 
liurchaser  from  a  trustee  is  under  tn  see- 
to  the  proper  application  of  the  proceeds, 
in  the  absence  of  an  agreement 

The  court  also  Instructed  the  jury,  at  tbe 
request  of  appellees,  "that  it  was  tbe  duty 
of  Bartley,  Johnson  &  Co.,  when  tbey  paid 
any  debt  or  claim  provided  for  in  the  deed 
of  trust  from  Sanders  to  Jones,  to  take  up- 
the  note  which  was  the  evidence  of  said 
claim,  and  if  they  imdertook  to  make  a  pay- 
ment, and  failed  to  take  up  the  note,  they 
cannot  avail  themselves  of  said  payment  la 
defense  to  the  action  against  them  by  J.  A. 
Rhodes  and  W.  B.  Bettig."  It  is  not  clear, 
from  the  record,  why  this  charge  was  given. 
We  do  not  understand  that  it  was  claimed 
that  Cox  owned  the  note  at  the  time  ap- 
pellants made  tbe  payment  to  him,  and,  by 
their  negligence  In  falling  to  take  it  up,  he 
was  afterwards  enabled  to  negotiate  it  for 
value  before  maturity,  but  the  contention  is 
that  Conn  had  become  the  owner  of  the  note 
even  before  the  mnkitig  of  the  deed  in  trust 
by  Sanders.  If  we  are  correct  in  this,  it 
was  error  to  give  this  charge,  inasmuch  aa 
the  jury  were  liable  to  be  misled  thereby 
into  understanding  the  law  to  be  that  a  fail- 
ure to  take  up  the  evidence  of  the  debt, 
upon  paying  it,  would  in  all  cases  subject 
the  debtor  to  a  second  payment.  This  would 
ordinarily  only  be  so  in  case  It  should  come 
Into  the  liands  of  a  bona  fide  purchaser  for 
value  before  maturity.  It  may  be  that,  as. 
tbe  evidence  was  undisputed  that  Coon  waa. 
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a  holder  for  ralne  before  maturltjr,  the  giv- 
ing of  this  charge  would  not  hare  been  ««- 
sidered  sufficient  cause  to  require  a  reversal 
of  the  Judgment;  but,  framed  as  it  was,  it 
left  but  little  latitude  to  the  Jury,  and  we 
have  thougbt  it  best  to  direct  attention  to  It, 
tn  view  of  another  trlaL 

Both  the  pleadings  and  the  evidence  raised 
the  issue  as  to  whether  or  not  appellants, 
as  a  part  of  the  consideration  of  their  pur- 
chase from  the  trustee,  agreed  to  pay  the 
preferred  debts  to  the  parties  holding  them; 
but  the  court  failed  to  submit  this,  the  most 
Important  phase  of  the  case,  to  the  Jury.  If 
appellants  made  this  agreement  under  these 
circumstances,  we  see  no  reason  why  the 
■owners  of  these  claims  cannot  sue  directly 
thereon,  although  the  contract  may  have 
been  made  with  the  trustee,  Jones.  Spann 
▼.  Cochran,  63  Tex.  240. 

Bi  view  of  the  fact  that  appellees'  case  is 
ao  entirely  dependent  upon  an  agreement 
alleged  to  have  been  made  between  the  trus- 
tee, Jones,  and  appellants'  agent,  Geer,  and 
in  view  of  the  fact  that  appellants  were 
not  legally  In  conrt  until  the  filing  of  their 
answer  on  the  17th,  and  could  not  be  re- 
-quired  to  prepare  their  defense  until  that 
time,  thdr  application  for  a  conttnuance, 
filed  on  the  18th,  to  enable  them  to  procure 
the  evidence  of  these  parties,  should  have 
been  granted.  It  was  shown  that  both  these 
witnesses  were  out  of  the  county,  and  it  was 
too  late  on  the  17th,  by  any  sort  of  diligence, 
to  obtain  their  evidence  in  time  for  a  trial 
on  the  next  day.  The  materiality  of  their 
testimony  does  not  seem  to  have  been  con- 
troverted, but  only  the  diligence  used  to  ob- 
tain it,  upon  the  theory  that  appellants  were 
legally  made  parties  by  the  service  of  the 
notice  on  them  in  Kentudiy,  which  we  ha-e 
held  to  be  Incorrect.  We  have  deemed  it 
best  not  to  discuss  the  question  as  to 
whether  or  not  the  appellees  Rhodes  and 
Rettig  were  entitled  to  maintain  this  suit 
over  against  appellants  before  they  became 
the  owners  of  the  debt  by  payment  This 
question  presents  several  complications,  that 
can  be  so  easily  remedied  by  proper  plead- 
ing In  the  lower  court  that  we  have  thought 
best  to  defer  its  decision  until  it  can  no 
longer  be  postponed.  For  the  reasons  above 
given,  we  are  of  opinion  the  jurlgraent  of  the 
court  below  should  be  reversed,  and  the 
■cause  remanded  for  a  new  trial. 


WALTER  A.   WOOD  MOWTNO  &  RHAP- 

ING  MACH.  CO  V.  HANCOCK. 
<Coart  of  Civil  Appeals  of  Texas.    Oct.  4, 1803.) 

Sale  —  Rescission  bt  PcRonAssR  —  Damaors  — 
SriTTTB  OF  Limitations— "Dkbt"— What  Ck>N- 
STITUTES  —  Verdict  —  W hen  Responsive  — 
Amendkd  Petition. 

1.  Where  the  purchasor  of  a  harvesting 
machino  cxecntes  his  noto  therefor,  he  cannot, 
in  a  suit  n?ainst  the  seller  to  rescind  the  sale 
on  necount  of  failnre  of  the  machine  to  work, 
and  for  dnmnges,  recover  as  damages  the  costs 


and  attorney's  fees  paid  by  him  in  an  aetion 
against  him  on  snch  note  by  the  indorsee  tha«- 
01  befoi-e  maturity. 

2.  The  loss  or  waste  of  a  grain  crop,  eansed 
by  the  failure  of  a  harvester  to  work  as  repre- 
sented by  the  seller,  is  a  "debt,"  within  the 
meaning  of  Rev.  St  art.  3203,  |  4,  which  pro- 
vides that  "actions  for  debt,  where  the  indebt- 
edness is  not  evidenced  by  a  contract  in  writ- 
ing," are  barred  if  not  commenced  within  two 
years  after  the  cause  of  action  accmes. 

3.  Where  the  purchaser  of  a  madiine  brinm 
an  action  against  the  seller  to  recover  the  pui^ 
chase  money,  and  relinquishes  all  claims  to, 
and  tenders  back,  the  machine,  a  verdict  in 
pliiintifTB  favor  for  part  of  the  purchase  money 
only,  and  allowing  him  to  retain  the  machine, 
is  not  responsive  to  the  issnos  made  by  the 
pleadings  and  submitted  by  the  charge. 

4.  An  amended  petition  should  show  the 
date  of  the  original  petition. 

Appeal  from  Wilbarger  county  court;  J. 
W.  Blankinshlp,  Judge. 

Action  by  W.  H.  Hancocic  against  the 
Walter  A.  Wood  Mowing  &  Reaping  Machine 
Company  to  rescind  the  sale  of  a  harvester 
by  defendant  to  plaintiff,  and  recover  the 
ptirchase  money  paid,  and  certain  Items  of 
damage  alleged  to  have  been  caused  by  fail- 
ure of  the  machine  to  work  as  represented. 
From  a  Judgment  entered  on  the  verdict  of  a 
jury  in  favor  of  plalntUT,  defendant  appeals. 
Reversed. 

The  petition  and  amendments  thereto  al- 
leged, in  substance,  that  defcndanrs  agent 
misrepresented  the  machine;  that  It  did  iu- 
ferlor  and  defective  work;  that  defendant, 
by  its  agent,  agreed  with  plaintiff  that.  If 
it  did  not  do  good  work,  he  would  not  have 
to  pay  for  it;  that  he  paid  $25  cash  on  the 
purchase,  and  gave  two  notes  for  $58.  To 
each;  that  defendant  transferred  the  notos 
to  the  State  Bank  of  St  Louis,  which 
brought  suit  on  the  note  first  mattirlng  at 
Dallas,  Tex.;  that  defendant  contested  such 
suit,  on  the  ground  of  failure  of  considera- 
tion, but  was  unsuccessful;  that  he  paid 
the  Judgment  in  such  case,  amotmtlng  to 
$95.90,  including  the  attorney's  fee  stipulated 
for  In  the  note,  and  $10.45  costs,  and  also 
paid  $5  to  his  attorney  for  defending  such 
suit;  that  on  the  maturity  of  the  other  note 
he  paid  the  same,  with  interest,  amounting 
to  $72;  and  that,  on  accoimt  of  the  defective 
working  of  the  machine,  his  oats  were  wast- 
ed tn  the  harvest  of  1888  to  the  value  of 
$250.  He  also  tendered  bade  the  ma  chin**, 
and  reUnqulshed  any  ownership  or  claim  on 
the  same.  He  asked  Judgment  for  the 
amount  paid  on  the  machine,  Induding  the 
costs  and  expenses  Incurred  in  defendmg  the 
suit  on  the  note  first  maturing.  Defendant 
specially  excepted  to  that  part  of  the  peti- 
tion which  set  up  the  costs  and  attorney's 
fees  paid  by  plaintiff  In  such  suit,  on  the 
ground  that  these  did  not  constitute  a  proper 
element  of  damage.  The  exception  was  over- 
ruled. Defendant  also  pleaded  the  two-yem-s 
statute  of  limitation  in  bar  of  the  Item  of 
damage  claimed  for  waste  of  oats  in  the 
liarvest  of  1888.  An  exception  by  plaintiff 
to  such  plea   was  sustained.   The  Jury   rc- 
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tamed  a  rerdlct  In  fayor  of  plaintiff  for  9140, 
and  also  allowed  him  to  retain  the  machine. 
Defendant  asked  for  a  new  trial,  on  the 
ground,  among  others,  that  the  verdict  was 
not  responslre  to  the  issues. 

Stephens  &  Huff,  for  appellant  McGhee  & 
Easton,  for  appellee. 

STEPHENS,  J.  The  Judgment  Jn  this  case 
must  be  reversed,  and  the  cause  remanded 
for  a  new  trial,  on  the  following  ground.<<: 
The  exceptions  of  appellant  to  that  part  of 
appellee's  peHtton  which  alleged,  as  items 
of  damage,  the  costs  of  the  Dallas  suit,  in- 
cluding the  attorney's  fee,  should  have  been 
sustained,  and  these  Items  should  not  have 
been  submitted  to  the  Jury  as  a  part  of  the 
damage. 

There  was  error  also  in  sustaining  the  ex- 
ceptions of  appellee  to  appellants  plea  of 
limitation  against  the  claim  of  $250  for  loss 
of  the  oat  crop  of  1888.  "When  this  suit 
was  brought,  July  26,  1890,  more  than  two 
years  had  elapsed  since  this  loss  was  sus- 
tained. If  this  damage  was  recoverable,  It 
was  for  a  breach  of  a  verbal  contract,  and 
bence  a  "debt,"  within  the  meaning  of  arti- 
cle 3203,  i  4,  Rev.  St.»  Robinson  v.  Vamell, 
10  Tex.  3S2;  Stiff  v.  Fisher,  (Tex.  Civ.  App.) 
21  S.  W.  Rep.  291.  Likewise,  If  construed 
to  be  an  action  of  damages  for  deceit,  two 
years,  it  seems,  would  be  the  limit.  Bass 
T.  James,  83  Tex.  110,  18  S.  W.  Rep.  338. 

The  exception  to  the  amended  petition  on 
the  ground  that  it  did  not  show  the  date  of 
the  original  should  have  been  sustained,  but 
this  error  would  not  require  a  reversal  of 
the  judgment.  In  view  of  the  allegation  of 
appellant  in  Its  answer  of  the  date  of  the 
tiling  of  said  original  petition. 

The  verdict  of  the  Jury  was  not  responsive 
to  the  issues  made  by  the  pleadings  and  sub- 
mitted by  the  charge,  and  hence  a  new  trial 
■■should  have  been  granted. 

Under  the  Issues  developed,  the  court 
should  have  submitted  the  fifth  charge  re- 
quested by  appellant,  but  should  not  have 
given  some  others  that  were  requested  and 
given,  and  especially  In  so  far  as  they  con- 
tained a  repetition  of  the  same  proposition. 

The  Issue  which  should  have  been  submit- 
also  in  some  respects  erroneous,  as  will  be 
seen  from  the  conclusions  announced  above. 
The  issue  which  should  have  been  submit- 
ted to  the  Jury  In  behalf  of  appellee,  under 
the  proof  offered  by  him,  was  whether.  In 
buying  and  retaining  the  machine,  he  relied 
on  the  promise  of  appellant's  agent,  if  such 
a  promise  was  made,  that  the  machine 
should  cost  him  nothing,  but  be  returned,  i 


'  ItpT.    St.    art.    3203,    provides   as    follows: 
■•There   shall   be   commenced    and    prosecuted 
witliin  two  years  after  the  cause  of  action   I 
sohII  iiave  accrued,   and   not  afterwards,   all   : 

actions  or  suits  in   court  of  the  followinfr  de- 
scription:   *    *    ♦    (4)  Actions  for  debt  where 
the  indebtedness  is  not  evidenced  by  a  contract   ' 
ia  writing."  | 

v.23s.w.no.9— 25 


if  It  failed  to  do  good  work,  in  which  event 
he  had  the  right,  within  a  reasonable  time, 
and  after  a  fair  test,  upon  its  proving  to 
be  a  failure,  to  relinquish  the  machine, 
and  recover  the  money  paid  for  It,  with  in- 
terest. This  alleged  promise,  however,  is 
not  satlsftectorily  alleged  in  his  petition.  In 
the  absence  of  such  a  promise  on  the  part 
of  appellant's  agent.  If  the  machine  was  not 
what  It  was  represented  and  warranted  to 
be,  the  damage  recoverable,  if  not  barred 
by  limitation,  would  be  for  breach  of  war- 
ranty, whi(^  would  ordinarily  be  the  differ- 
ence in  value  between  the  machine  in  ques- 
tion and  the  kind  it  was  represented  to  be. 
We  And  no  such  evidence  of  fraud  in  the 
record  of  this  case  as  to  warrant  the  sub- 
mission of  that  Issue  to  the  Jury.  The  Judg^ 
ment  wUl  be  reversed,  and  the  cause  re- 
manded for  a  new  trial 


BATTAGLIA  v.  THOMAS.' 

(Court  of  Civil  Appeals  of  Texas.    Oct  11, 

1893.) 

Sals — Sicomoxbt  Bvidbnce  —  Impbaohino  Wit- 
ness. 

1.  Copies  of  letters  written  by  plaintiff  to 
defendant,  which  had  been  read  on  a  former 
trial  of  the  case  without  objection,  and  are  on 
file  with  the  papers,  are  admissible  in  evi- 
dence, where  the  originals  are  in  defendant's 
posse-ision,  and  notice  was  given  to  defendant 
on  the  trial  to  produce  tiiem. 

2.  Tiie  only  issue  in  an  action  for  the  price 
of  goods  sliippcd  by  plaintiff  to  defendant  was 
whether  plaintiff  warranted  that  they  should 
arrive  in  good  order.  It  was  not  pleaded  in 
defense  that  they  were  in  bad  order  when 
shippad.  It  appeared  without  contradiction 
that  the  goods  were  in  bad  order  wiien  re- 
ceived by  defendant.  flp/d,.that  evidence  as 
to  the  condition  of  tlie  goods  wlien  sliipped  was 
irrelevant,  since,  under  the  issue,  that  fact 
could  only  be  material  as  bearing  on  the  condi- 
tion of  the  goods  on  arriving  at  their  destina-. 
tion,  which  was  not  dispated. 

3.  It  is  not  error  to  exclude  evidence  of- 
fered to  impeach  a  witness  where  such  wit- 
ness has  testified  only  to  an  immaterial  fact. 

Appeal  from  district  court  Bexar  county; 
W.  W.  icing.  Judge. 

Action  by  J.  P.  Thomas  against  Angelo 
Battaglia  for  the  price  of  goods  sold.  There 
was  a  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

W.  H.  Huston  and  Geo.  0.  Altgelt,  for  ap- 
pellant Denman  &  Franklin  and  Ellis  ft 
Raley,  for  appellee. 

NEILL,  J.  The  appellee  sued  appellant 
for  a  car  load  of  cabbage  and  one  of  onions, 
alleging  that  on  the  Ist  day  of  February, 
188S,  at  the  special  Instance  and  request  of 
appOllant  he  sold  and  delivered  him  the  car 
load  of  cabbage,  for  which  appellant  bound 
himself  and  promised  to  pay  plaintiff,  30  days 
thereafter,  the  sum  of  $250.20;  that  he,  on 
the  7th  day  of  February,  1888,  at  the  special 
Instance  and  request  of  appellant,  sold  and 
delivered  him  the  car  load  of  onions,  for 
which  appellant  bound  and  promised  to  pay 

>  For  opinion  on  rehearing,  see  33  S.  W.  Rep.  11  IS. 
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him  the  som  of  $376.61,  30  days  thereafter. 
The  appellant  pleaded  (1 )  a  general  denial;  and 
(2)  gpeolally  Oiat  he  purchased  from  appel- 
lee, through  his  dnly-authorlzed  agent,  G. 
Lewis,  a  car  load  of  cabbages,  for  which  he 
agreed  to  pay  him  the  snm  of  money  by  him 
alleged,  but  that.  In  hla  contract  with  appel- 
lant for  the  purchase  of  said  cabbages,  it  was 
agreed  and  understood  between  them  that 
the  car  load  of  cabbages  was  to  arrive  in  San 
Antonio,  Tex.,  in  good,  sound,  merchantable 
condition,  or  he  would  not  receive  them,  and 
that  when  they  arrived  In  San  Antonio  they 
were  in  bad,  decayed,  and  unmerchantable 
condition,  and  that  he  Immediately  notified 
appellee  of  that  fact  through  his  agent,  and 
called  his  attention  to  the  condition  ^t  oald 
carkMd  of  cabbages,  and  notified  hina  that  he 
would  not  receive  It;  that,  at  the  reaoest  of 
said  Lewis,  he  at  once  notifled  apfiellee  by 
wire  of  the  condition,  in  which  the  cabbages 
had  arrived,  and  of  his  refusal  to  receive 
them;  that  he  notified  appellee  by  letter  that 
he  i^onld  receive  and  assort  and  sell  the  cab- 
bages at  the  very  best  price  possible  for  the 
account  of  appellee;  that  be  did  so  sell 
the  car  load  of  cabbages  for  the  account  of 
appellee,  and  that,  after  the  payment  of  the 
freight  and  drayages,  there  remained  in  bis 
hands  to  appellee's  account  fl00.40,  which 
nun  he  was,  and  at  all  times  had  been,  ready 
to  pay  him.  Appellant  also  admitted  in  his 
answer  that  he  purchased  the  car  load  of 
onions  from  appellee  at  the  time  charged  by 
Wm  In  his  peti'tion,  but  alleged  that  they 
were  purchased  under  a  contract  wUch  he 
averred  was  similar  in  every  respect  to  the 
one  by  which  he  purchased  the  cabbages,  and 
that,  when  they  arrived  in  San  Antonio,  they 
were  in  a  bad  and  unmerdiantable  condition; 
that  he  immediately  notifled  appellee  of  their 
condition,  and  his  refusal  to  receive  them. 
The  appellee,  by  his  supplemental  petition, 
denied  that  he  ever  sold  the  cabbages  and 
onions  to  appellant  with  the  agreement  that 
they  were  to  be  delivered  to  him  in  good  con- 
dition In  San  Antonio,  Tex.,  and  alleged  that 
he  agreed  to  deliver,  and  appellant  agreed  to 
receive,  the  same  free  on  board  the  cars  in 
San  Francisco,  Oal.,  and  that  he  did  deliver 
them  to  appellant  in  good  condition  in  San 
Prandsco  free  on  board  the  cars,  and  that 
from  the  time  they  were  so  delivered  they 
were  at  the  risk  of  appellant,  and  that  he 
was  not  responsible  for  their  loss  In  transit 

Conclusions  of  Fact 

(1)  On  the  lat  day  of  Febmary,  1888,  the 
appellee,  through  his  agent,  O.  Lewis,  sold 
appellant  one  car  load  of  cabbage,  for  which 
he  agreed  to  pay  appellee,  30  days  after  date, 
$250.26,  and  on  the  7th  day  of  said  month 
appellee  sold  him  a  car  load  of  onions,  for 
wtilch  appellant  agreed  to  pay  him  $376.61, 
30  days  thereafter;  and  that  at  the  time  of 
tlie  sale  both  app^ee  and  appellant  were 
merchants  and  dealers  in  cabbages  and  on- 
ions.   (2)  That  said  onions  and  cabbage  were 


tqr  the  contract  to  be  delivered  appellant  by 
appellee  free  on  board  the  cars  at  San  Fran- 
dsoo,  CaL,  to  be  diipped  from  there  to  appel- 
lant at  San  Antonio,  Tex.,  and  were  so  de- 
livered. (8)  That  app^ee's  ag<Hit,  Lewia^  was 
not  authorized  to  contract  with  appelant 
that  the  cabbage  and  onions  should  arrive 
in  San  Antonio  in  a  good,  sound,  mercliant- 
able  condition;  that  api>ellant,  at  the  time  he 
purchased  the  goods,  knew  that  the  agoit  did 
not  have  such  authority  from  his  principal; 
and  that  said  agent  did  not  contract  that 
they  should  arrive  In  San  Antonio  in  a  good, 
sound,  merclmntable  condition.  (4)  That  the 
car  loads  of  cabbage  and  onions  arrived  in 
SUn  Antonio  in  a  bad  condition.  And  (5)  tiie 
appellee  never  pcdd  for  them. 

Oondusions  of  Law.  Cru> ,  •'. 

Where  goods  are  sold  by  dealore  to  deal-\ 
ers,  there  Is  no  implied  warranty  as  to  their  ( •> ' 
quality  arising  out  of  the  ultimate  intention  \  .    ' 
tliat  the  goods  shall  be  consumed  as  food.    \ 

Lukens  v.  Frieund,  27  Kan.  664;  Howard  v / 

Emerson,  110  Mass.  321;  Moses  v.  Mead,  1 
Denio,  378.  Therefore  thwe  wos  no  war- 
ranty on  appellee's  part,  at  the  time  the 
goods  were  sold  and  delivered,  as  to  their 
quality  or  condition.  Their  condition  or  an- 
atness  for  market  was  not  put  In  issue  by 
eithM:  appellant's  denial  or  special  plea.  It 
could  only  have  been  put  in  issue  by  a  plea 
of  fraud,  alleging  tliat  at  the  time  of  sale 
and  sliipment  appellee  knew  that  they  were 
unsound  and  unfit  for  market  This  issue 
not  being  made,  it  was  Immaterial  in  the 
case  whether  the  goods  were  sound  and 
marketable  at  the  time  of  sale  and  shipment 
or  not  The  only  issue  made  by  the  plead- 
ings was  whether  appellee,  at  the  time  the 
cabbage  and  onions  were  sold  to  appellant, 
warranted  they  should  arrive  In  good,  sound, 
and  merchantable  condition  In  Son  Antonio; 
and  the  correctness  of  the  court's  rulings  as 
to  the  admission  or  rejection  of  testimony, 
as  well  as  the  correctness  of  its  charge, 
must  be  determined  in  view  of  this  issue. 

It  is  assigned  as  error  that  the  court  erred 
in  admitting  in  evidence,  over  appellant's 
objection,  copies  of  certain  letters  purport- 
ing to  have  been  written  by  appellee  to  ap- 
pellant In  regard  to  the  subject-matter  of 
the  controversy,  upon  the  ground  that  the 
originals  were  the  best  evidence.  It  ap- 
pears that  the  original  letters  were  at  the 
time  of  the  trial  In  the  possession  of  appe- 
lant, at  his  otllce.  In  the  dty  of  San  Antonio, 
where  the  trial  occurred,  and  that  he  was 
notified  by  appellee's  counsel  on  the  trial  to 
produce  them,  and  that  he  had  time  and  op- 
portunity to  so  produce  them  before  the 
copies  were  read  in  evidence.  The  copies 
had  been  on  file  with  the  papers  some  time, 
and  had  been  read  in  evidence  upon  a  former 
trial  without  objection.  Appellant  might 
have  reasonably  anticipated  that  they  would 
be  offered  in  evidence  again,  and  was  pre- 
pared to  produce  originals,  and  would  hav* 
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doabtlen  done  so  If  they  would  have  been 
to  his  advantage.  Under  these  drcum- 
gtances,  we  thhik  secondary  evidence  was 
admissible. 

It  has  been  seen  that  the  only  Issue  made 
by  tbe  pleadings  in  this  case  was  whether 
appellee,  at  the  time  the  cabbage  and  onions 
were  sold  to  appellant,  warranted  they 
should  arrive  at  San  Antonio  in  good,  sound, 
and  merchantable  condition.  It  was  not 
pleaded  in  defense  that  they  were  not  in 
such  condition  when  shipped  from  San 
F'ranclaco.  If  there  was  any  question  about 
th^  condition  when  tbey  arrived  in  San 
Antonio,  It  would  have  been  permissible  to 
prove  they  were  not  In  good  condition  at 
the  time  of  shipment,  for  the  piu:pose  of  es- 
tablishing, under  appellant's  special  plea, 
their  condition  when  they  reached  San  An- 
tonio. The  uncontradicted  testimony  shows 
tlut  when  they  arrived  at  their  destination 
th^  condition  was  not  good  and  merchant- 
able; h«ice  tbe  testimony  of  the  witnesses 
offered  as  exp«iB  to  prove,  by  circum- 
stances, that  th^  condition  could  not  have 
been  good  when  shipped,  was  immaterial 
and  not  pertinent,  and  It  was  not  error  to 
ocdnde  It. 

The  appellant  offered  to  prove  by  several 
witnesses  that  the  reputation  of  S.  Antolde, 
a  witness  for  appellee,  who  had  for  years 
resided  in  San  Antonio.  Imt  who  had  for  the 
last  four  years  prior  to  the  trial  resided  in 
California,  for  truth  and  veracity  in  San  An- 
tonio, Tex.,  was  bad  when  he  lived  in  said 
dty.  It  seems  from  Mynatt  t.  Hudson,  66 
Tex:  67,  17  S.  W.  Rep.  396,  that  the  credl- 
Idllty  of  a  witness  may  be  Impeached  in  this 
way.  But  In  tills  case  the  only  fact  testified 
to  by  Antolde  was  the  condition  of  the  goods 
at  tbe  time  of  shipment,  and,  as  his  evidence 
was  of  an  immaterial  issue,  it  was  a  matter 
of  no  Imiiortance  in  the  case  whether  he  tes- 
tified to  the  truth  or  not. 

The  goods  were  sold  by  plaintiff  through 
his  broker,  O.  Liewis.  The  court  tnstructed 
the  Jury  that  "If  they  believed  from  the  evi- 
dence that  Lewis  was  authorized  to  warrant 
the  produce  to  be  sound  and  in  good  market- 
able condition  on  Its  arrival  In  San  Antonio, 
and  defendant  knew  said  agent's  want  of 
authority  to  make  such  warranty,  it  could 
not  be  binding  on  plaintiff;  and  the  defend- 
ant could  not  recover  for  the  breach,  even 
tbough  the  warranty  was  made  by  the  &geat 
while  acting  in  the  usual  scope  of  his  au- 
thority." This  part  of  the  charge  is  as- 
signed as  error,  upon  the  ground  that,  if 
the  warranty  was  made  by  the  agent,  it 
was  binding  upon  the  principal  after  he 
fleeted  to  confirm  the  contract.  There  was 
no  evidence  that  appellee  ever,  with  knowledge 
at  an  unauthorised  warranty  by  his  agent, 
elected  to  confirm  the  contract.  All  the  evi- 
dence was  the  other  way.  In  the  absence 
of  knowledge  on  the  part  of  the  principal 
that  his  agent  has  exceeded  his  authority, 
tliere  can  be  no  ratification  of  his  unauthor- 


ized act.  The  charge  of  the  court  did  not. 
perhaps,  present  the  issne  to  the  ]iU7  as 
clearly  as  it  might  have;  but  wherein  it 
failed  to  do  so  was  upon  the  measure  of 
damages  in  the  event  the  contract  should  be 
found  to  be  such  as  was  pleaded  by  appel- 
lant. As  that  issue  was  determined  against 
appellant,  the  error,  It  any,  was  wholly  im- 
material. The  charge  did  clearly  present 
the  Issue  upon  which  the  Jury  found  their 
verdict,  and,  In  view  of  its  finding,  it  is 
unnecessary  for  us  to  determine  whether  the 
charge  on  the  measure  of  damages  was  cor- 
rect upon  the  hypothesis  that  the  contract 
was  such  as  pleaded  by  appellant 

Tbe  appellee  was  entitled  to  recover  from 
the  appellant  the  contract  price  for  said  car 
loads  of  cabbage  and  onions,  with  Interest 
thereon  at  the  rate  of  8  per  cent  per  annum 
from  the  Ist  day  of  January,  1888.  No  re- 
versible error  appears  in  the  record,  and  the 
Judgment  of  the  district  court  is  affirmed. 


JVIARTIN    V.    WROUQHT-IBON    RANGE 
CO. 

(Court  of  Civil  Appeals  of  Texas.     Sept  20, 
1893.) 

NBSLtGBNCS— ACTIOX  BT  EUPLOTB  POR  PSBSOXAL 
IXJUBIES— PkTITIOS— SDrFICIBNGT. 

1.  A  complaint  alleged  that  defendant  em- 
idoyed  plaintiff  to  drive  a  team  and  peddle 
rangres;  that  defendant's  agent  told  him  he 
would  famish  a  gentle  team;  that  he  was  far- 
nished  a  team  which  had  frequently  run  away, 
as  defendant  knew;  that  at  a  certain  place 
where  plaintiff  was  driving  such  team  a  sap- 
ling was  bent  across  the  road  too  low  to  per- 
mit the  wagon  seat  to  pass  under  it;  that,  on 
coming  to  the  sapling,  plaintiff  halted  the  team, 
locked  the  brake  to  his  wagon,  dropped  the 
lines,  and  began  gently  to  raise  the  sapiiag  out 
of  the  way;  and  that  the  team  at  once  took 
fright,  and  ran  away,  and  injured  plaintiff. 
Held,  that  the  complaint  stated  a  cause  of  ac- 
tion. 

2.  Since  sach  complaint  shows  that  plain- 
tiff contracted  for  a  gentle  team,  he  did  not 
assume  the  risk  incident  to  the  use  of  a  vicious 
team. 

Appeal  from  district  court  Bexar  connt^; 
W.  W.  King,  Judge. 

Action  by  L.  J>.  Martin  against  the 
Wrought-Xron  Range  Company  to  recover 
damages  for  personal  Injuries  received  while 
in  defendant's  employ,  and  caused  by  its 
negligence.  From  a  judgment  sustaining  ex- 
ceptions to  the  petition,  plaintiff  appeals. 
Reversed. 

John  A.  &  N.  O.  Green,  for  apj;)eUant. 
Houston  Bros.,  for  appellee. 

FLr,  J.  The  sole  question  presented  In  this 
case  Is,  did  the  lower  court  err  in  sustaining 
exceptions  to  plaintiff's  petition?  Plaintiff 
sued  appellee  for  damages  arising  out  of  a  per- 
sonal Injury  Infilcted  through  the  gross  ncR- 
ligence  of  appellee,  and  alleged  "that  peti- 
tioner, being  an  experienced  business  mini, 
and  of  good  reputation,  applied  to  the  said 
Wtonght-Iron  Range  Company  corporation, 
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at  their  general  office  at  St  Louis,  for  em- 
ployment In  their  service  in  Texas,  to  sell 
tbeir  wrought-lron  ranges,  and  was  referred 
by  tlie  said  corporation  to  Ita  general  agent 
in  Texas,  W.  W.  Culrer,  Jr.,  aforesaid,  who 
then  l^ept  the  office  of  said  corporation  at 
Liberty,  Tex.  Accordingly,  on  the  23d  day 
of  January,  1888,  petitioner  presented  him- 
self to  said  agent  of  said  corporation,  W.  W. 
CulTer,  Jr.,  at  Liberty,  aforesaid,  and  then 
and  there  was  employed  by  said  W.  W. 
Gulrer,  Jr.,  acting  as  agent  of  the  said  cot- 
poration,  to  serve  the  said  corporation  as  a 
driver  of  one  of  Uielr  said  teams,  and  to 
peddle  the  said  ranges  for  them,  and  make 
sales  thereof.  Petitioner  further  avers  and 
shows  that  before  accepting  employment 
from  the  said  cori>oration,  or  engaging  in 
their  service,  he  distinctly  informed  the  agent 
of  said  company  that  he  had  been  raised  on 
a  farm,  and  had  been  in  the  habit  (^handling 
gentle  teams,  and  that  he  was  not  an  expert 
driver,  though  able  to  liandle  a  gentle  team, 
and  he  then  and  there  requested  the  agent 
of  said  corporation  to  give  him  a  gentle 
team,  whidi  the  said  agent  promised  then 
and  there  he  would  do;  that,  notwithstand- 
ing the  Icnowledge  on  the  part  of  defendant 
that  petitioner  was  not  an  expert  driver, 
the  said  defendant  corporation,  by  their 
agent,  gave  to  your  petitioner  a  team  of 
mules  to  drive  in  the  employ  of  said  com- 
pany that  was  a  dangerous  team,  and  well 
known  by  said  company  to  be  dangerous 
and  difficult  to  manage;  that  the  said  team 
had  been  In  the  jempioyment  of  the  com- 
p.nDy  for  a  long  period  of  time  before  the 
time  they  were  delivered  to  your  petitioner, 
and  had  run  away  in  harness  repeatedl}', 
and  was  Imowu  by  the  said  company  as  a 
dangerous  team  to  drive,  and  especially  by 
one  who  was  not  an  expeit  driver;  that, 
upon  your  petitioner  bemg  assigned  to  the 
district  embraced  In  Polk  county,  Tex.,  not 
knowing  the  natm-e  or  disposition  of  the 
team  that  was  given  him,  and  believing  tliat 
they  were  gentle  and  easy  to  manage,  as  had 
been  promised  him  by  defendant,  he  started 
for  the  said  district  with  wrought-iron 
ranges  In  his  wagon  to  sell  for  said  com- 
pany. And  petitioner  avers  and  shows  that 
shortly  after  crossing  Menard  creek,  on  his 
way  to  the  said  district  from  the  town  of 
Liberty,  aforesaid,  on  the  12th  day  of  Febru- 
ary, 1888,  the  road  passed  between  a  hill 
on  one  side  and  a  ravine  on  the  other,  be- 
tween which  there  was  a  narrow  space  for 
a  roadbed;  that  at  the  said  point  petitioner 
found  a  small  tree  or  sapling  had  by  some 
means  been  bent  across  the  road,  so  that 
the  seat  of  his  wagon  would  not  pass  under 
It,  and  therefore,  taking  care  first  to  lock 
the  brake  to  his  wagon,  and  halting  the  same, 
he  began  gently  to  raise  the  sapling  out  of 
tlie  way,  when  the  said  mules,  upon  his 
dropping  the  lines,  and  taking  hold  of  said 
sapling,  at  once  broke  into  the  greatest 
fright,  and  so  sudden  and  unexpected  was 


tbeir  movement  that  your  petitioner  was 
tlirown  down,  and  finally  fell  over  the  dash- 
board, and  under  the  heels  of  the  said 
frightened  mules,  which  continued  to  ran, 
causing  said  wagon  to  go  over  your  peU- 
tloner'B  body,  then  and  there  dislocating 
petitioner's  left  shoulder,  breaking  ttu«e  of 
petitioner's  ribs  on  his  left  side,  and  other- 
wise bruising  and  greatly  injuring  peti- 
tioner." To  this  petition  the  defendant  (ap- 
pellee) Interposed  the  following  exceptions: 
(1)  That  the  petition  was  not  properly  in- 
dorsed; (2)  "that  said  pleading  shows  npon 
its  face  that  any  Injury  that  may  have  been 
sustained  by  plaintiff  was  occasioned  throogh 
his  own  negligence  and  want  of  care;"  (3) 
"th.it  it  shows  upon  its  face  tliat  the  Injury 
complained  of  occuri-ed  to  plalnttlT  by  reason 
of  no  fault  of  defendant,  but  was  an  ac- 
cident for  which  it  was  in  no  way  responsi- 
ble, occurring  In  the  course  of  plaintitTs  em- 
ployment, and  was  one  of  the  rislcs  assumed 
by  plaintilT  in  talcing  the  employment  as  one 
of  the  ordinary  risks  of  the  service." 

The  allegations  of  the  petition  must  all  be 
taken  together  in  order  to  ascertain  whether 
or  not  a  cause  of  action  has  been  presented. 
It  was  doubtless  the  opinion  of  the  lower 
coiu-t  that  the  allegation  as  to  the  manner  iu 
which  the  accident  occtirred  showed  such 
want  of  ordinary  care  and  precaution  on 
the  part  of  plaintiff  as  to  preclude  him  from 
recovering  for  any  damages  that  resulted  to 
him  by  reason  of  the  mules  running  away. 
Is  this  true  as  a  matter  of  law?  Suppose 
plaintiff  had  made  the-  same  allegations  of 
not  being  an  expert  driver,  of  contracnag 
for  a  gentle  team,  of  the  team  given  him 
being  wild  and  unmanageable,  of  defendant 
being  unacquainted  \^tii  their  disposition 
and  proclivities,  and  then  had  alleged  that, 
without  any  provocation  whatever,  the 
mules  had  begtm  to  kick,  and  had  broken  the 
leg  of  plaintiff,  who  was  trying  to  control 
them,  would  there  be  any  doubt  as  to  liis 
having  stated  a  good  cause  of  action?  If 
not,  then  it  must  be  the  immediate  circum- 
stances surrounding  the  accid«it  that  de- 
termined the  opinion  of  the  Iow«r  court. 
Plaintiff  says  that  he  was  driving  along,  and, 
finding  a  sapling  bent  over  the  road,  stopped 
the  wagon,  put  on  the  brakes,  dropped  the 
rdns,  and  was  gently  lifting  the  sapling, 
when  the  mules  ran  away.  Can  this  court 
say  that  It  is  such  negligence  and  cardess- 
ness  In  a  man,  who  beUeves  he  is  driving  a 
gentle  team,  to  apply  the  brakes  to  Iiis 
wag«Hi,  put  down  the  lines,  and  .lift  a 
sapling  hanging  over  the  road,  that  he  can- 
not introduce  proof  under  allegations  setting 
forth  the  aforementioned  facts?  We  think 
not.  We  believe  that  the  allegationB  in  the 
petition  present  such  a  case  as  entitles 
plaintiff,  if  he  so  desires,  to  have  it  sub- 
mitted, under  proper  instruction,  to  a  Jury; 
and  it  is  a  question  of  fact  for  them  to  de- 
termine whether,  under  the  proof,  the  plain- 
tiff is  entitled  to  recover.   We  cannot  hold 
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that,  under  all  circomstances,  as  a  matter  ot 
law,  It  would  be  negligence  and  carelesBneaa 
for  a  nuin  to  lay  down  his  lines,  and  at- 
tempt to  lift  a  sapling  ont  of  the  road,  ai 
alleged:  and  the  fact  that  we  cannot  do 
this  makes  it  a  question  to  be  determined 
nndcr  tlie  proof.  There  are  instances  when 
the  mere  statement  of  the  circumstances 
would  preclude  the  rl^t  to  recover  dam- 
ages, bat  this  is  not  one  of  them.  OrdinarllT', 
negligence  or  contributory  negligence  is  a 
question  of  fact  to  be  foimd  by  the  jury,  and 
it  can  never  be  Iield  that  an  act  is  one  of 
negligence,  under  the  law,  unless  it  is  of  such 
a  nature  that  a  jury  would  have  no  au- 
thority to  pass  on  it.  In  other  words,  it 
must  l>e  a  question  whose  status  is  fuUy 
determined  by  the  law,  and  not  a  question 
of  doubt,  to  I>e  determined  under  proof.  We 
bold  that  the  petition  in  this  case  does  not 
present  allegations  uniier  wlilch  we  can  say, 
as  a  matter  of  law,  tnat  the  plaintift  bas 
no  right  to  recover  damages.  Tliis  view  of 
the  law  disposes  of  the  second  exception. 
The  third  exception  Ls  not  well  taken,  be- 
cause plaintiff  alleges  tliat  be  had  con- 
tracted for  a  gentle  team,  and  certainly  did 
not  assume  any  risks  incident  to  driving  a 
vicious  team.  In  a  footnote  to  brief  of  ap- 
pellant, be  says  the  exception  as  to  the  peti- 
tion not  being  properly  indorsed  was  waived 
by  appellee  in  the  lower  court,  and,  as  ai>- 
pellee  does  not  mention  the  matter  in  his 
brief,  bat  taclUy  admits  it,  we  need  not 
consider  that  point  For  the  errors  indi- 
cated, the  judgment  of  the  lower  court  is 
reversed,  and  the  cause  remanded. 


STATE  V.  SAN  MIGUEL  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Sept.  20, 

18Q3.) 

Boxit  TO  Kasr  thb  Fsaob— Fosjbitukk. 

1.  Under  Acts  ISOl,  p^  199,  200,  granting 
Ihe  district  court  jurisdiction  of  all  suits  in  be- 
half of  the  state  to  recover  penalties  and  for- 
feitures, said  court  has  jurisdiction  to  enter 
judgment  on  a  peace  tKwd  of  $200. 

2.  A  petition  to  forfeit  a  peace  bond  is  not 
demurrable  on  the  ground  that  the  bond  shows 
that  the  principal  was  bound  to  appear  and  an- 
«wer  charKes,  neither  of  which  coustitntes  an 
offense  aKuinst  the  laws  of  the  state,  aiid  does 
not  bind  him  to  answer  any  offense  known  to 
the  state,  and  that  the  Iwnd  is  void  as  showing 
that  he  was  not  charged  with  any  offense 
sgainst  the  laws. 

3.  Under  Cjde  Crim.  Proc.  art  96,  declnr- 
IniT  that  no  error  in  the  prior  proceeding  shall 
be  a  defense  in  an  action  on  a  peace  Imnd,  the 
fact  that  the  order  reqniring  a  bond  that  the 
obiijcor  would  keep  the  peace  towards  the  per- 
son threatened  failed  to  add  the  words  "and 
towards  others,"  as  required  by  Code  Crim. 
Proc.  ait  95.  is  no  defense  to  an  action  on  the 
bond. 

4.  A  petition  alleged  that  a  complaint  was 
filed  against  M.,  charging  that  he  had  threat- 
ened to  do  J.  serions  liodily  injury,  and  was 
about  to  moke  an  assault  on  her  person 
as  he  had  before;  that  the  judge  ordered 
M.  to  give  l)ond  in  $200  to  keep  the  peace 
towards  J.  for  a  year;  that  M.,  as  principal, 
and   8.   and   Lk.   as    sureties,    gave    tioad   in 


$200.  conditioned  that  said  H.  had  been  ac- 
cused of  having  threatened  to  assault  J.  wd 
do  her  bodily  injury,  and,  being  about  to  do  so, 
wonld  not  commit  snch  offense,  and  would 
keep  the  peace  towards  said  J.  and  all  other 
persons  for  a  year;  that  said  M.  did  assault 
said  J.  with  intent  to  murder  her,  etc.;  and 
prayed  tor  judgment  for  $200.  HM,  that 
there  was  no  such  variance  between  the  bond 
and   the  prior   proceedings,   and  no   such   dn- 

f>licity  or  uncertainty  in  the  bond,  as  set  ont 
n  the  petition,  as  to  afford  gronna  for  demur- 
rer, in  view  of  Code  Crim.  Proc.  art.  96,  de- 
claring that  no  error  of  form  shall  vitiate  such 
a  bond,  and  no  error  in  the  prior  proceeding 
shall  be  a  defense  to  an  action  thereon. 

Error  from  district  court,  Maverick  county; 
Walter  Gillis,  Judge. 

i^etltlon  by  the  state  against  Miguel  San 
Miguel  and  Louis  Ladner,  as  sureties  on  a 
peace  lK>nd,  to  recover  the  penalty.  Judg- 
ment for  defendants.  The  state  brings  error. 
Reversed. 

W.  It.  Evans,  for  the  State.  Windiester 
Kelso,  for  defendants  in  error. 

JAMBS,  a  J.  The  snit  out  of  which  the 
writ  arises  was  to  recover  the  penalty  of 
a  peace  bond  given  by  one  Falcon,  with  de- 
fendants in  error  as  his  sureties.  The  dis- 
trict judge  sustained  all  the  exceptions  to 
plaintiil's  petition,  and,  on  plaintiff's  de- 
clining to  amend,  dismissed  the  case.  The 
[letltloa  alleged,  in  substance,  that  on  August 
19,  1801,  a  complaint  was  died  l>efore  the 
county  judge  of  Maverick  county  against 
Miguel  E.  Falcon,  charging  that  he  bad 
threatened  to  do  Jostlna  Oastro  serious  bodily 
injury,  and  that  he  was  about  to  make  an 
us«iult  upon  her  person  to  Inflict  upon  her 
serious  t)odily  injury,  as  he  had  theretofcnre 
done;  that  ou  August  20,  1£91,  by  an  order 
of  the  said  county  judge,  ofteraninvestigatlon 
of  said  ftcctisatlon,  the  said  Mignel  E.  Falcon 
was  required  to  enter  into  a  bond  in  tbe 
sum  of  $200  not  to  commit  said  offense,  and 
to  keep  the  peace  towards  tbe  said  Jostlna 
Castro,  for  the  period  of  one  year  from 
the  date  of  such  bond;  that  on  or  about  that 
date  said  Falcon  and  the  defendants  ex- 
ecuted the  bond  sued  on,  whereby  tbe  said 
Falcon,  as  principiil,  and  M.  San  Miguel 
and  Louis  Ladner,  as  sureties,  jointly  and 
severally  acknowledged  themselves  boimd  to 
pay  to  tbe  state  of  Texas  the  penal  sum  of 
$200,  conditioned  as  follows:  "That  the  said 
Miguel  E.  Falcon  had  been  accused  of  hav- 
ing threatened  to  assault  Justlna  Oastro  and 
to  do  her  bodily  injury,  and,  being  about  to 
assault  her,  Qie  said  Justina  Castro,  to  do 
ber  bodily  injury,  would  not  commit  such 
offense,  and  would  keep  tbe  peace  towards 
the  sold  Justina  Castro  and  all  other  per- 
sons, for  the  period  of  one  yecu:  trcm  the 
date  thereof."  Then  follows  an  allegation, 
in  subst.inco,  tlmt  on  or  al>out  February  5, 
1802,  the  said  Falcon  did  make  an  iiasault 
upon  said  Justina  Castro  with  intent  to 
murder  her,  etc.,  and  prayer  for  judgment 
for  the  sum  of  $200. 

One  of  the  exceptions  was  to  the  juris- 
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diction  of  the  district  court,  on  the  ground 
that  the  amoimt  sued  for  was  $200.  The 
district  court  had  Jurisdiction  of  all  suits  In 
behalf  of  the  state  to  recover  penalties,  for- 
feitures, etc.  Acts  1891,  pp.  199,  200.  The 
answer  also  contained  a  general  demurrer, 
and  various  special  demurrers,  all  seeking  to 
quash  the  peace  bond,  as  the  same  was  al- 
legred  in  the  petition.  The  grounds  specified 
are  (1)  that  the  bond  shows  on  its  face 
that  Falcon  was  bound  to  appear  and  answer 
certain  aQeged  charges,  neither  of  which 
constitutes  an  offense  against  the  laws  of  the 
state,  and  because  the  bond  does  not  bind 
Falcon  to  answer  any  offense  known  to  the 
state  of  Texas;  (2)  that  the  bond  was  void, 
in  that  it  shows  that  Falcon  was  not  charged 
with  any  offense  against  the  laws  of  the 
state.  This  was  not  a  proceeding  wherein 
Falcon  was  charged  with  having  committed 
any  offense;  its  purpose  was  to  prevent  any 
impending  or  threatened  offense;  and  their 
exceptions  were  not  applicable. 

The  third  and  fourth  special  exceptions 
state,  in  substance,  that  the  Judge's  order 
required  Falcon  to  give  bond  not  to  commit 
the  offense  of  "inflicting  bodily  injury  by  an 
aggravated  assault  and  battery  upon  Justlna 
Castro,"  and  the  condition  of  the  bond  did 
not  follow  this  order,  but  proceeded  as  above 
set  forth.  Appellees  contend  that  the  bond 
was  given  in  reference  to  a  different  charge 
than  that  stated  in  the  steps  preceding  it, 
viz.  the  oath  of  the  informant  and  the  order 
of  the  Judge,  and  for  this  reason  it  was 
void.  Th^  also  daim  that  the  bond  is  v<^d, 
being  more  onerous  than  the  order  required, 
nnd  for  duplicity.  In  that  it  mentions  two 
separate  and  distinct  offenses,  not  capable 
of  being  Joined;  and  that  the  oath  was  like- 
wise void  for  duplicity.  The  record  shows 
what  purports  to  be  the  oath,  order,  and 
bond,  but  we  cannot  regard  them  for  any 
purpose,  as  the  exceptions  were  addressed 
to  what  was  set  forth  In  the  petition,  and 
the  court  dismissed  the  cause  for  Insufficiency 
of  the  petition  alone.  The  petition  does  not 
allege  the  order  "required  Falcon  to  give 
bond  not  to  commit  the  offense  of  inflicting 
bodily  harm  by  an  aggravated  assault  and 
battery  upon  Justina  Castro,"  as  the  ex- 
ception charges.  The  allegation  was,  in 
effect,  that  it  required  Falcon  to  not  commit 
the  offense  stated  in  the  complaint  In  con- 
sidering these  exceptions,  we  are  met  with 
this  proviso  in  the  statute  relating  to  such 
bond:  "No  error  of  form  shall  vitiate  such 
bond,  and  no  error  In  the  proceeding  prior 
to  the  execution  of  the  bond  shall  be  avail- 
able as  a  defense  in  an  action  thereon." 
Code  Crlm.  Proc.  art.  96.  The  obvious  mean- 
ing of  this  clause  is  to  require  the  courts 
to  hold  the  bond  valid  unless  it  contains 
some  error  of  substance.  No  errors  or  ir- 
regularities in  the  prior  proceedings  can 
have  any  effect  upon  the  validity  of  the 
bond.  The  legislature  Intended  by  this  to 
a  fold  the  technical  difflcnltles  that  usually 


attend  the  enforcement  of  such  obligations, 
and,  by  simplifying  the  proceedings,  to  make 
the  bond  effective  for  the  purpose  for  whidi 
they  are  designed.  Duplici^  in  the  recital 
of  the  accusation  against  the  defendant,  or 
uncertainty  of  such  recital,  would,  we  be- 
lieve, be  substantial  defects;  and  we  further- 
more are  of  the  opinion  that  a  variance  be- 
tween the  accusation  stated  in  the  lx>nd  and 
that  stated  in  the  order,  as,  for  instance,  the 
recital  of  an  entirely  different  offense,  would 
Invalidate  the  bond.  We  do  not  perceive  any 
material  difference  in  respect  to  the  redt^ 
of  the  accusation,  If  we  Judge  the  demnrren 
by  what  Is  presented  in  plaintiff's  pleadings. 
It  is  alleged  by  plaintiff  that  the  complaint 
diarged  that  Falcon  had  threatened  to  do 
Justina  Castro  serious  bodily  injury.  The 
statement  also  made  in  said  complaint  that  he 
was  about  to  make  an  assault  upon  her 
person  to  Inflict  upon  her  serious  bodily  in- 
Jury  as  he  had  heretofore  done  did  not  state 
anything  substantially  different  from  what 
had  already  been  mentioned  in  the  con>- 
plalnt  Besides,  this  statement  was  probably 
made  for  the  purpose  of  showing  that  the 
threat  was  seriously  made,  and  that  she  was 
In  immediate  danger  therefrom.  The  order 
that  the  county  Judge  entered  upon  hearing 
the  complaint  required  Falcon  to  eata  into 
a  bond,  in  the  sum  for  which  the  bond  was 
given,  not  to  commit  said  offense,  (meaning 
the  offense  named  in  the  complaint,)  and  to 
keep  the  peace  towards  tho  said  Jnstln.i 
Castro,  for  the  period  of  one  year.  He  did 
not  order  that  the  bond  should  be  given  to 
keep  the  peace  towards  all  others,  ag  pro- 
vided in  the  statute.  Code  Crim.  Proc.  art 
95.  Tlie  omission  from  the  order  of  th(> 
words  "and  towards  othkirs"  was  such  error 
or  irregularity  as  the  statute  provided  should 
not  be  available  as  a  defense  in  such  cased. 
Thr  condition  of  the  bond  recites  that  Falcon 
"had  been  accused  of  having  threatened  tc 
assault  Justina  Castro,  and  to  do  b«:  seriouh 
bodily  injury,  and,  being  about  to  assault 
her,  the  said  Justina  Castro,  to  do  her 
serious  bodily  Injury,  would  not  commit  snch 
offense,"  etc.  We  can  see  no  variance  be- 
tween the  bond  and  the  prior  proceedings 
in  tills  respect,  and  no  duplicity  or  uncer- 
tainty in  the  bond,  and  we  considw  that  the 
petition  was  good  against  the  general  and 
special  demiurers. 

We  will  add  that  we  have  consldwed  what 
is  set  forth  in  the  petition  only.  The  cotut 
evidently  dismissed  the  cause  upon  the  in- 
sufficiency of  what  appears  therein.  There 
was  no  trial.  If  there  was,  there  Is  no 
statement  of  facts  in  the  record.  The  com- 
plaint, the  order  of  the  county  Judge,  and 
the  bond  are  copied  in  extenso  in  the  rec- 
ord; but  we  do  not  notice  them  in  the  pro- 
ceeding, as  they  do  not  appear  to  have  been 
exhibits  to  the  petition.  What  we  have 
stated  concerning  them  is  from  the  petition, 
to  which  the  demurrers  were  directed.  The 
district  Judge  erred   in   sustaining   the  de- 
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murren,  and  ttte  Judgment  Is  reversed,  and 
the  caoae  remanded. 

On  Rdiearing. 
(Oct  18,  1883.) 
JAMES,  C.  J.  This  motion  Is  made  on  tbe 
ground  that  the  exceptions  passed  on  in  the 
opinion  were  In  fact  addressed  to  Uie  affl- 
(larit,  order,  and  particularly  the  peace  bond, 
as  they  were  copied  in  the  record,  instead  of 
being  addressed  to  the  allegations  of  the  i>eti- 
tion;  that  said  exceptions  wore  designed  aa 
a  motion  to  qua.?h  the  bond.  As  stated  in 
onr  opinion  delivered  in  this  cause,  the 
iiffldavit,  order,  and  bond  had  not  been  made 
ii  part  of  plaintiff's  pleadings,  and  we  now 
stiite  farther  that  the  same,  although  they 
arc  copied  bodily  In  the  record,  are  not  In 
any  manner  a  part  of  the  record,  as  they 
ai*  not  there  by  virtue  of  any  act  of  the 
coort  trying  the  cause  either  by  way  of  state- 
ment of  facts  duly  certified,  or  by  way  of  bill 
of  exceptions;  hence  we  could  not  consider 
the  several  exceptions  at  all,  except  in  refer- 
ence to  the  affidavit,  order,  and  bond,  as  the 
same  appear  in  the  pleadings,  and  this  we 
have  done.  The  motion  for  rehearing  is  not 
granted. 


Cmr  OF  BONHAM  V.  PRESTON  et  al. 

(Oonrt  of  Civil  Appeals  of  Texas.    Sept.  5, 
1393.) 

BiOBWAUlS— ASSBSSMINTB— COLLBOTIOH. 

Rev.  St.  art  376.  empowers  city  coun- 
cils to  construct  sidewalks  at  the  cost  of  the 
abntting  owner,  to  be  collected,  if  necessary, 
by  the  sale  of  the  property,  in  such  a  manner 
as  the  council  may  bv  ordinance  provide.  A 
city  ordinance  deciarea  the  cost  a  lien  on  the 
property,  and  provided  for  its  sale  in  the  man- 
ner provided  for  other  tax  sales,  but  reserved 
any  right  or  authority  the  city  might  have  to 
collect  the  assessments  by  suit.  Held,  that  a 
suit  to  enforce  the  city's  lien  by  sale  of  the 
property  was  not  authorized. 

Appeal  from  district  court  Fannin  coun- 
ty:  E.  D.  McGleUan,  Judge. 

Action  by  the  cit7  of  Bonham  against  H. 
S.  Preston  and  others  to  sell  certain  real  es- 
tate In  said  dty  to  satisfy  plaintiff's  lien. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.    Affirmed. 

W.  O.  Dimcan,  for  appelant  Taylor  & 
Galloway  and  Richard  B.  Semple,  for  ap- 
pellees. 

STEPHENS,  J.  This  case  went  off  on 
demurrer.  The  petition  discloses  that  the 
dty  corrncU  of  the  city  of  Bonham  bad 
adopted  an  ordinance  providing  for  the 
Improvement  of  lis  sidewalks,  mnklng  the 
owner  of  abutting  property  liable  for  the 
expense  thereof,  declaring  a  lien  on  such 
property,  and  i»ovldlng  for  Its  sale  to  en- 


force the  same  in  the  manner  provided  for 
other  tax  sales.  This  ordinance  contained 
the  following  provision:  "Nothing  con- 
tnlDed  in  thia  ordiuaiico  shall  be  con- 
strued to  deprive  the  dty  of  any  right  or 
authority  whic'n  It  may  have  to  collect  said 
assessments  for  the  conaLruction  of  side- 
walks or  the  viUne  of  the  work  and  labor 
done  and  material  furnished  lo  constructing 
said  walks  by  Instituting  suit  in  its  corpo- 
rate name  in  nny  court  having  jurisdiction 
thereof."  The  ordinance  was  passed  in  piu:- 
stiance  wf  ar^lde  :!7G  of  t)ie  Keviscd  Stat- 
utes. While  articles  476  and  477  may  not 
relate  to  sidewalks,  but  only  to  streets,  we 
think  that  the  two  metliods  there  contem- 
plated for  the  collection  of  taxes  for  street 
improvement  are  very  analogous  to  the  two 
methods  provided  by  the  ordinance  of  the 
dty  of  Bonham  for  the  collection  of  the 
taxes  for  the  Improvement  of  its  sidewalks. 
In  construing  these  articles  of  the  Revised 
Statutes,  the  supreme  coifft  have  expressed 
the  view  that  the  suit  thardn  contemplated 
is  not  a  salt  to  foredose  a  lien,  but  only 
to  recover  a  pm-soual  judgrment.  Bordages 
V.  HIggins,  20  S.  W.  Rep.  184.  See,  also.  Id.. 
(Tex.  Olv.  App.)  20  B.  W.  Rep.  726;  Id.,  (Tex. 
Sap.)  19  S.  W.  Rep.  446.  Applying  this  prlnd- 
ple  of  construction  to  the  ordinance  in  question, 
we  are  of  opinion  that  it  did  not  authorize  a 
suit  to  foreclose  the  Hen  therein  declared,  bat 
only  a  salt  to  collect  by  personal  Judgment  the 
costs  of  improving  the  sidewalk.  As  this 
suit  is  not  of  that  character,  but  seeks  only 
to  have  the  abutting  property  sold  to  satls- 
ty  the  lien,  we  have  with  some  hesitation 
reached  the  conclusion  that  the  action  of 
the  court  below  In  sustaining  the  general 
demiuTer  to  the  petition  was  proper.  The 
Judgment  will  therefore  be  affirmed. 

On    Rehearing. 

RAINET,  J.  This  case  !s  before  us  on 
motion  for  rehearing,  having  been  trans- 
ferred to  this  court  from  the  court  of  civil 
appeals  of  the  second  sui»-eme  Judicial  dis- 
trict That  court  affirmed  the  Judgment  of 
the  court  below.  After  an  examination  of 
the  authorities  within  our  reach,  we  are 
of  the  opinion  that  the  result  arrived  at  by 
that  court  is  coirect  as  to  the  disposition  of 
the  case.  We  do  not  concur,  however.  In 
the  conclusions  of  Justice  STEPHENS,  who 
rendered  the  opinion,  that  the  appellant 
has  a  rMnedy  against  the  appellees  person- 
ally. As  we  construe  artlde  376,  Rev.  St, 
no  personal  liability  Is  created  against  the 
owner  of  the  lot  for  the  expenses  of  Im- 
provements made  as  therein  specifled,  but 
the  remedy  Is  by  sale  of  the  lot,  or  a  pstrt 
thereof,  "in  sach  a  manner  as  the  city  coim- 
dl  may  by  ordinance  provide."  Galveston 
V.  Heard,  54  Tex.  446.  The  motion  for  re- 
hearing is  therefore  ovemded. 
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PATTY  et  al.  t.  GIBSON. 

rCourt  of  Civil  Appeals  of  Texas.    Sept  6, 

1893.) 

Rbtibw  on  Appbai/— Dbfectitb  Rbcobd. 

On  appeal  froqa  a  judgment  in  a  }ti»- 
tloe  court  to  the  county  court,  defendants 
moved  to  strike  out  the  oral  pleadings  of  plain- 
tiff, on  the  ground  that  no  such  cause  of  ac- 
tion was  pleaded  below,  which  was  overrnled. 
Held,  that  where  the  transcript  fails  to  dis- 
close what  the  pleadin^^s  were  in  either  court, 
the  judgment  wiU  be  affirmed. 

Appeal  from  Hill  county  court;  J.  O. 
Abney,  Judge. 

Action  by  D.  M.  Gibson  against  Patty  & 
Brockington.  Judgment  for  plalntUT.  De- 
fendants appeal.    Affirmed. 

Sntith  A  Wear,  for  appellantB. 

FINLEY,  J.  l^is  is  a  ease  appealed  from 
tbe  Justice's  court  to  tbe  county  court  of 
Hill  count?,  and  the  judgment  of  th« 
county  court  is  asked  to  be  reversed,  for  the 
reason  that  there  were  no  sufficient  plead- 
ings, either  orally  or  In  writing,  to  consti- 
tute a  basis  for  the  judgment  against  ap- 
pellants. In  the  county  court  the  appellants 
made  a  motion  in  writing  to  strike  out  th« 
oral  pleadings  of  appellee,  upon  the  ground 
that  no  such  cause  of  action  was  pleaded 
in  the  lower  court  This  motion  was  over- 
ruled by  the  court,  up<Mi  what  groimd  does 
not  appear  from  the  transcript.  Aside  from 
the  bri^  statement  upon  the  justice's  dock- 
et of  the  original  cause  of  action,  the  tran- 
script fails  to  disclose  what  the  pleadlngB 
were,  either  in  the  justice's  court  or  the 
county  court  In  the  absence  of  this  In- 
formation, which  should  be  contained  in  tbe 
transcript  this  court  cannot  determine 
whether  the  court  below  committed  any  er- 
ror upon  the  trial,  and  will  presume  in  fa- 
vor of  tbe  action  of  the  trial  court 

The  Judgment  is  affirmed.  Maass  ▼.  Sol- 
Insky,  67  Tex.  290,  3  8.  W.  Rep.  289;  Moore 
V.  Haaelwood,  67  Tex.  624,  4  S.  W.  R^.  215; 
RaUway  Coi  T.  Shlpman,  1  Ter.  Qv.  App. 
407,  20  S.  W.  Bep.  95U. 


HELMS  et  al.  ▼.  ORANB. 

(Court  of  Civil  Appeals  of  Texas.     Sept  20, 
1803.) 

CONTBACTS — CONSIDERATIOlf. 

An  agreement  to  extend  a  note  on  pay- 
ment of  the  accrued  Interest  is  without  consid- 
eration. 

Error  from  district  court,  Wilbarger  coun- 
ty; G.  A.  Brown,  Judge. 

Action  by  A.  S.  Crjine  against  Albert 
Strdb  and  T.  O.  Helms.'.  Judgment  for  plain- 
tilt.     Defendants  bring  vihror.     Atfirmed. 

Stepbens  &  Huff  and  Morgan  Bryan,  for 
plaintiffs  In  error.  Elliott  &  Sltterly,  for 
defendant  in  er^vr. 


TAR1.TON,  O.  .T.  This  milt  was  brought 
March  16,  1891,  by  A.  S.  Crane  against  Al- 
bert Strelb  and  T.  C.  Helms  to  recover  the 
amount  charged  to  be  due  on  a  promissory 
note  dated  Januaiy  27, 1890,  due  January  27, 
1891,  for  the  sum  of  $650,  with  10  per  cent 
interest  fr<Hn  date  and  10  per  cent  additional 
as  attorneys'  fees  if  sued  on.  The  plaintiff 
also  sought  the  foreclosure  erf  a  vendor's  lien 
on  a  certain  lot  in  the  town  of  Temon,  In 
part  consideration  of  the  purchase  of  which 
the  note  was  executed  by  Str^b  and  Cnne. 
The  petition  showed  that  on  March  4,  1890, 
the  defendant  Streib  conveyed  the  lot  in 
que8ti<»i  to  his  codefendant,  T.  0.  Helms,  in 
consideration  of  which,  among  other  things. 
Helms  assumed  the  payment  of  the  note,  and 
agreed,  at  its  maturity,  to  pay  the  sum  due 
thereon  to  the  plaintiff.  The  defendant  In- 
teijKMed  a  sx)eclal  defense,  to  the  effect  that 
tbe  suit  was  prematurely  brought  because, 
after  the  maturity  of  tbe  note,  and  after  Its 
assiunptioD  by  Helms,  the  plaintiff,  in  consid- 
eration of  the  payment  by  Helms  of  the 
interest  then  due,  agreed  to  ext«id  the  time 
of  payment  till  May  1,  1891.  The  court 
sustained  a  special  exception  to  this  def»ise, 
on  the  ground  that  the  agreement  relied  up- 
on was  without  consideration,  and,  hearing 
the  evidence.  It  rendered  Judgment  for  the 
amount  due  upon  the  note,  with  decree  of 
foreclosure. 

This  actlcMi  of  the  court  we  approve.  In 
making  the  payment  of  Interest  referred  to, 
the  defendant  Helms  was  only  comidylng 
with  an  obligation  already  resting  upon  him. 
The  promise  I^  Crane,  the  plaintiff,  founded 
upon  snch  compliance,  was  therefore  dearly 
a  nudum  pactum,  not  susceptible  of  enforce- 
m«it  Crane  received  nothing  for  the  prom- 
ise, except  that  to  which  he  was  already  en- 
titled. Bish.  Oont  tS  48-62;  Xeary  v.  Smith, 
45  Tex.  72. 

The  Judgment  is  affirmed. 


SCHLOSS  T.  ATCHISON,  T.  &  &   P.  BT. 

CO. 
(Court  of  Civil  Appeals  of  Texas.  Sept  13, 
1893.) 
AppeaI/— Perpectiso— Clebk's  Cbbtificatc. 
Acts  Called  Seas.  22d  Leg.  art  138", 
provides  that  an  appeal  to  the  court  of  civil 
appeals  is  perfected  by  notice  of  appeal  within 
two  days  oi  final  judgment,  or  judgment  refus- 
ing a  new  trial,  and  filing  an  appeal  bond  con- 
ditioned (article  1400)  to  pay  all  costs  below 
"and  which  may  accrue  in  the  court  of  civil 
appeals  and  the  supreme  conrt^'  A  clerk'* 
certificate  ^owed  notice  a  montn  after  judg- 
ment, and  a  Ijond  conditioned  to  pay  all  costs 
accrued  below  "or  which  may  accrue  in  the 
civil  court  of  appeals."  Jfleld,  that  snch  cer- 
tificate gave  the  court  no  jurisdiction  to  grant 
appellee's  motion  for  aifirmance. 

Appeal  from  district  court.  El  Paso  coun- 
ty;  C.  N.  Buckler,  Judge. 

Action  by  A.  Schloss  against  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company. 
Judgment  for  defendant    Plaintiff  appeals. 
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On  motloa  of  appellee  to  alBi'm  jadgmort 
on  certificate.    Overruled. 

Merchant  &  WOcox,  for  appelant  Hagae, 
Palvey  &  Darls,  for  appellee. 

NElLXi,  J.  The  certificate  of  the  district 
clerk  upon  whl<4i  afllrmance  Is  asked  Bhowa 
that  the  judgment  'was  rendered  on  the  13th 
day  of  October,  1892,  and  that  appellant 
gave  notice  of  appeal  on  the  13th  day  of  No- 
vember, 1892.  It  does  not  show  that  a 
lodgment  ovemiUng  a  motion  for  a  new 
trial  was  rendered.  It  discloses  that  the 
bond  filed  as  an  appeal  bond  is  conditional 
"that  appellant  shall  prosecute  his  apt>eal 
with  effect,  and  shall  pay  all  costs  wtdch 
have  accrued  In  tlie  coort  below  or  which 
may  accrue  in  tbe  clvU  court  of  appeals." 
To  give  this  conrt  jurisdiction  to  affirm  a 
case  on  certificate,  the  certificate  of  the  clerk 
must  show  that  an  appeal  was  perfected. 
An  appeal  to  this  court  is  perfected  by  tbe 
appellant's  giving  notice  of  appeal  In  open 
court  within  two  days  after  final  Judgment, 
•r  two  days  after  judgment  overruling  mo- 
tion for  new  trial,  and  filing  with  tbe  <AeA 
an  appeal  bond.  Artide  1387,  p.  4S,  Acts 
Called  Sess.  22d  Leg.  The  condition  of  the 
bond  provided  is  "that  appellant  sball  pros- 
ecute his  appeal  with  effect,  and  shall  pay 
all  costs  which  have  accrued  in  tbe  court  he- 
tow  and  which  may  acccrue  In  tbe  court  ot 
dvU  appeals  and  the  supreme  court,"  (arti- 
cle 1400,  p.  44,  Id.,)  unless  appellant  desires 
to  suspend  tbe  execution  of  tbe  jndgment, 
in  which  caae  tbe  condition  of  the  bond  Is 
prescribed  In  the  succeeding  article.  As 
the  notice  of  appeal  was  not  given  witliin 
two  days  after  final  judgment,  and  tbe  bond 
Is  not  such  as  la  provided,  the  appeal  was 
not  perfected  to  tliis  court,  and  It  has  no 
jurisdiction  to  grant  appellee's  motion; 
wherefore  the  motion  la  overruled,  and  the 
certiikeate  disniiaaed,  at  appellee's  costs. 


KNOXVILLB  FIRB  INa  CO.  v.  HIBD. 

(Court  of  Civil  Appeals  of  Texas.     Sept  20, 

1893.) 

DxposmosB— iKsmiAacB— Cos  ditioks— Vibb- 
PROOF  Bats. 

1.  Where  a  deposition  is  taken  in  tbe  case 
of  ""H.  vs.  Knoxville  Fire  Ins.  Co.,"  and  the 
intenogatories  and  the  enTelope  in  which  the 
deposition  ia  returned  are  indorBed,  "H.  vs. 
Enozrille  Ina.  Co.,"  it  cannot  be  quashed, 
tbonzh  tbe  statute  provides  that  the  ofiicer  tak- 
ing tn«  deposition  shall  indoise  on  the  envelope 
the  names  of  the  parties. 

2.  Under  a  condition  in  a  fire  insarance 
policy  that  the  insured  will  keep  his  books  in  a 
"fireproof  safe,"  the  insured  complies  with  the 
letter  and  spirit  of  the  condition  when  he  pnts 
tlie  books  in  a  safe  of  the  kind  generally 
known  as  fireproof,  and  does  not  by  this  clause 
warrant  the  safe  to  preserve  the  books. 

S.  Where  the  loss  was  by  fire,  there  was 
ao  error  In  failiuK  to  snbmit  to  the  jnry  the 
excepted   causes, — "invasion,  insorrection,"  etc. 

Appeal  from  district  court,  GocJce  county; 
D.  B.  Banett,  Judge. 


Action  by  J.  P.  Hlrd  against  the  Knoxvill* 
Fire  Insurance  Company.  .Tudgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Tbe  other  facts  fully  appear  in  the  fol- 
lowing statement  by  HEAD,  J.: 

In  Nov«nber,  1800,  appellant  issned  to  M. 
F.  Meyers  a  poHcy  of  Insurance,  wlaereby  it 
insured  Mm,  to  the  amount  of  $1,500,  against 
loss  by  fire  to  bis  stock  of  goods,  etc.  The- 
policy  of  insurance  provides  that  tbe  com- 
I»any  ^all  not  be  liable  for  "loss  caused  by 
invasion.  Insurrection,  mlUtary  or  usurpecf 
power,  nor  for  any  loss  by  fire,  where  such, 
fire  Is  caused  by  the  fallbig  of  any  bullding^ 
Insured,  or  of  any  building  containing  tbe 
proper^  insured,  or  any  part  of  such  build- 
ing. •  •  ♦  Nor  for  loss  caused  by  llgfat- 
Hing,  or  explosions  of  any  kind,  imleas  fire  en- 
sues, and  then  for  tbe  loss  oe  damage  by  flr» 
only.  •  *  •  Nor  for  loss  or  damage' 
caused  by  ne^ect  to  use  all  practical 
means  to  save  and  preserve  the  prop»ty 
from  damage  at  and  after  tiie  fire."  Also, 
that  "tbe  assured,  under  this  policy,  hereby 
covenants  and  warrants  to  keep  a  set  of 
iKxdcs  showing  a  complete  record  of  busi- 
neaa  transacted,  induding  all  purchases  and 
sales,  both  for  cash  and  credit,  together  wltli' 
the  last  Inventory  of  stock  insured;  and  fur- 
ther covenants  and  warrants  to  keep  such- 
books  and  inventory  securely  locked  In  a  fire- 
proof safe  at  nlgbt,  and  at  all  times  -when 
tbe  Btore  mentioned  in  tbe  within  policy  is 
not  actually  open  for  business,  or  In  some  se- 
cure place  not  exposed  to  a  fire  wbioh  woul(t 
destroy  the  house  wfaere  such  boalBess  Is  car- 
oled on;  and  in  case  of  loea  tbe  assured  war- 
rants and  oovennnta  to  iwoduce  such  booka- 
and  Inventory,  and  in  the  event  of  a  failure 
to  produce  tbe  same  tUs  policy  shall  be- 
deemed  null  and  void,  and  no  suit  or  action- 
at  law  shall  be  maintained  thereon  for  any 
sucdtt  loss."  On  the  night  of  the  12tb  of  De- 
cember, 1890,  while  said  policy  was  In  force, 
a  fire  occurred,  destroying  tbe  insured  prop- 
erty, which  was  of  value  more  than  the- 
amount  of  tbe  insurance;  and  this  suit  is 
prosecuted  by  appellee,  as  asdgnee  of  tbe- 
poUcy,  to  recover  tbe  amount  thereof.  Ap- 
pellant answered  by  general  denial,  and  spe- 
cially pleaded  failure  on  the  part  of  the  in- 
sured to  keep  bis  inventory  and  books  in  a 
fireproof  safe,  and  to  produce  them  in  case- 
of  loss,  as  required  by  tbe  clause  of  tbe  poli- 
cy above  qnoited.  The  evidence  showed  that 
Meyers  did  keep  bis  inventory  and  books  in 
an  Iron  safe,  which  he  bdteved,  and  whiclb 
was  generally  reputed,  to  be  fireproof,  and 
tliat  after  tbe  issuanoe  of  the  policy  tbe- 
agent  of  appellant  several  tfmes  examined 
Uiia  safe,  and  told  Meyers  it  would  be  a  com- 
pliance with  bis  policy  if  be  kept  bis  bo<Ats, 
etc.,  therein.  Tbe  safe,  however,  did  not  ia 
fact  withstand  tbe  fire,  and  both  tbe  book» 
and  inventory  were  destroyed,  so  that  they 
could  not  be  produced  to  aM  in  asoertaining- 
the  extent  of  tbe  loss.  Tbe  only  testimony 
aa  to  the  iosa  was  by  the  tnaured,  Meyers^ 
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And  was  as  f<dIows:  "My  stock  of  goods, 
furniture,  and  fixtures  dtuated  In  the  bulld- 
tng  described  in  the  policy  •  •  •  were 
totally  destroyed  by  Are  on  December  12, 
1890.  •  •  *  I  kept  a  set  of  books  show- 
ing my  irarchaaes  and  sales,  and  the  condi- 
tion of  my  business,  and  they  and  the  last  In- 
ventory, etc,  required  by  the  policy,  In  an 
Iron  safe  which  I  supposed  to  be  fireproof, 
and  which  was  reimted  to  be  fireproof,  and 
in  which  I  did  not  know  of  any  defects,  at 
all  times  required  by  the  policy,  and  they 
were  burned  up  in  the  safe  by  the  fire  that 
'destroyed  the  balance  of  the  proi)erty.  The 
fire  occurred  at  about  2  o'clock  A.  M.,  and 
when  I  got  to  the  fire  the  house  was  nearly 
burned  down,  and  was  falling  in.  I  could  see 
the  safe.  The  door  of  it  was  ofT,  and  lying 
In  front  of  where  the  safe  stood,  and  the  safe 
4tself  had  fallen  over  on  its  side.  The  frame 
in  which  the  door  to  the  safe  was  set  was 
with  the  door.  Cravens  was  the  general 
agent  of  the  defendant,  and  issued  me  the 
policy  In  Gainesville."  The  trtal  in  the  court 
1>elow  resulted  in  a  verdict  and  judgment  In 
■fftvor  of  appellee  for  the  full  amount  of  the 
Itollcy,  and  Interest,  from  wbdch  this  appeal 
ia  prosecuted. 

W.  O.  Davis  and  J.  L.  Harris,  for  appel- 
lant Potter,  Portter  &  Giddings,  for  ap- 
.pdlee. 

HEAD,  J.,  (after  stating  the  facts.)  Ap- 
pellee took  the  dei)osltlon  of  appellant's  agent 
■J.  R.  Oravens  for  use  as  evidence  in  his 
behalf  In  the  trial  below.  The  style  of  this 
case  In  that  court  was:  "No.  3,814.  J.  P. 
Hird  TS.  Knozvllle  Fire  Ins.  Co."  The  In- 
terrogatories filed  by  appellee,  upon  which 
this  deposition  was  taken,  had  this  caption: 
^'J.  P.  Hlrd  vs.  Knoxville  Ins.  Co.  No.  3,814. 
Suit  pending  in  the  Dist  Court  of  Cooke 
•County;"  the  word  "Fire,"  In  appellant's 
name,  being  omitted.  On  these  Interroga- 
tories, appellant's  attorneys  indorsed  the  fol- 
lowing waiver:  "Piling  notice,  certified  cop- 
ies, and  commission  waived;"  and  the  dep- 
-osltion  was  In  fact  taken  upon  the  orig- 
inals. The  envelope  in  which  the  deposition 
was  returned  was  indorsed:  "In  the  Dist. 
•Court  of  Cooke  Co.,  Texas.  J.  P.  Hlrd  vs. 
Knoxville  Ins.  Co.;"  also  omitting  the  word 
"Fire"  from  appeUant's  name.  Our  statute 
requires  that  the  oflJcer  taking  the  deposi- 
tion shall  "indorse  on  the  envelope  the 
names  of  the  parties  to  the  suit;"  and,  be- 
tore  the  commencement  of  the  trial  in  the 
court  below,  appellant  moved  to  quash  the 
-deposition  of  the  witness  Cravens  because 
of  the  omission  from  its  name,  as  above  In- 
dicated. We  believe  the  trial  judge  cor- 
rectly overruled  this  motion.  We  see  no 
good  reason  why  this  statute  should  be  giv- 
en the  extremely  technical  construction  con- 
tended for  by  appellant  A  substantial  com- 
pliance with  other  requirements  of  the 
-statnte  In  reference  to  ihe  taking  and  return- 


ing of  depositions  has  been  held  snfliclent, 
especially  when,  as  in  this  case,  there  is  no 
cause  to  suppose  the  opposite  party  has  beea 
misled  to  his  prejudice.  RaUway  Co.  v.  Lar- 
kin,  64  Tex.  454.  In  this  case  it  U  said: 
"The  objections  to  the  certificate  of  the  no- 
tary public  taking  the  depositions  are  not 
well  taken.  The  certificate,  taken  together 
with  the  caption  which  preceded  the  an- 
swers, must  be  considered  together  as  a 
part  of  the  ofllcer's  certificate,  and,  if  it  ap- 
pears from  the  whole  that  the  statute  has 
been  substantially  complied  with,  that  shall 
be  deemed  sufficient  GarroU  v.  Welch,  28 
Tex.  147.  The  caption  identified  the  case 
by  Its  style,  although  the  corporate  name 
of  the  defoidant  was  abbreviated,  and  also 
by  the  number  of  the  cause,  and  the  court 
in  which  it  was  poiding.  No  technical  form 
of  certificate  is  prescribed  by  tlie  statute. 
A  substantial,  though  not  a  literal,  compli- 
ance with  the  directions  of  the  statute  is 
sufficient.  Ballard  v.  Perry,  28  Tex.  347." 
The  principal  reason  for  requiring  the  names 
of  the  parties  to  the  suit  to  lie  indorsed 
upon  the  envelope  containing  the  deposition 
would  seem  to  be  to  furnish  Information  tu 
the  clerk  in  filing  it,  and  to  identify  the 
cause  In  which  it  was  to  l>e  used,  and  we 
think  sufficient  of  the  names  of  the  pai-tlos 
was  given  In  this  instance  for  this  purpose. 
A  variance  In  this  respect,  as  well  as  in 
Others,  to  be  fatal,  must  be  material.  A 
literal  compliance  with  the  statute  would 
require  the  officer  to  Indorse  the  full  nanu-K 
of  all  the  parties  to  the  suit  upon  the  en- 
velope, yet  we  believe  it  has  never  been 
contended  that  the  use  of  initials.  Instead 
of  full  g^iven  names,  would  be  fatal  to  the 
deposition. 

Appellant  contends  that  a  "fireproof  safe," 
within  -the  meaning  of  the  clause  of  the 
policy  set  forth  in  the  conclusions  of  fact, 
is  one  that  actually  preserves  its  contents 
through  a  fire,  and  that  Meyers,  In  effect, 
warranted  that  he  would  keep  his  books  and 
inventory'  In  a  safe  that  would  do  this.  In 
Black's  Law  Dictionary  the  word  "fin^roof 
Is  defined  as  follows:  "To  say  of  any  article 
that  it  is  fireproof  conveys  no  othef  idea 
than  that  the  material  out  of  which  It  is 
formed  is  Incombustible.  To  say  of  a  build- 
ing that  it  is  fir^roof  excludes  the  idea  that 
it  Is  of  woo<l,  and  necessarily  implies  that 
it  is  of  some  substance  fitted  for  the  erec- 
tion of  fireproof  buildings.  To  say  of  a 
certain  iMrtlon  of  a  building  that  It  Is  fire- 
proof suggests  a  comparison  between  tliat 
portion  and  other  parts  of  the  building  not  so 
characterized,  and  warrants  the  condustou 
tliat  it  is  of  a  different  material."  By  a  fire- 
proof safe,  within  the  meaning  of  an  insur- 
ance policy  such  as  this,  we  think  is  intend- 
ed a  safe  constructed  of  incombustible  ma- 
terial, for  the  purpose  of  resisting  fire,  and 
commonly  regarded  as  sufficient  for  this  pur- 
pose. In  other  words,  it  is  an  article  of  fur- 
niture, the  distinctive  name  of  which  well 
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eouTeys  the  Idea  that  the  puipose  for 
wliich  it  is  intended  Is  the  preservation  of 
its  contents  from  the  effects  of  fire.  If  the 
hate  In  which  Meyers  kept  his  books,  etc., 
iras  constructed  for  this  purpose,  and  was 
commonly  known  as  a  "fireproof  safe" 
among  those  acquainted  with  such  articles, 
we  think  It  was  a  fireproof  safe,  within  the 
meaning  of  this  policy,  although  It  may  hare 
proven  insufficient  in  this  instance,  he  not 
being  negligent  in  Its  selection.  If  Meyers 
kept  bis  books  In  a  place  commonly  called 
and  known  as  a  "fireproof  safe,"  he  com- 
plied with  the  letter  of  that  part  of  hla  con- 
tract; and  if  he  acted  in  good  faith,  and 
was  not  guilty  of  negligence  In  makljog  the 
selection,  he  compiled  with  its  spirit.  We 
are  therefore  of  opinion  that  appellant's  con- 
tention that  Meyers,  by  this  clause  in  his 
ixMuy,  warranted  the  safe  to  preserve  the 
books  throuj^  the  fire,  cannot  be  sustained. 
But,  even  It  we  are  in  error  in  this  view  of 
the  law,  we  think  the  verdict  of  the  Jury 
must  have  been  the  same  upon  this  branch 
of  the  case,  and  therefore  no  injury  is 
shown  to  appellant.  In  submitting  the  case 
to  the  jury,  the  court  gave  this  charge: 
"But,  upon  Ihe  other  hand,  if  the  kind  of 
safe  naed  by  said  Meyers  was  in  common 
use  in  the  oountr}',  and  reputed  to  be  fire- 
proof, and  if  the  said  Meyers,  in  good  faith, 
actually  believed  the  safe  used  by  him  was 
fireproof,  and  if  the  agent  of  the  defend- 
ant, at  the  time  he  executed  the  policy  of 
insurance  sued  on,  saw  the  safe  of  the 
said  Meyers,  and  Iniew  the  kind  and  char- 
acter thereof,  and  contemplated  and  Intend- 
ed that  said  Meyers  should  keep  his  boolcs 
and  Inventory  in  said  safe,  in  compliance 
with  the  provisions  of  said  policy,  this  would 
satisfy  the  stipulation  In  said  policy  as  to 
the  character  of  safe  in  which  the  said  books 
should  be  kept"  It  was  thus  necessary  for 
the  Jury,  before  finding  in  favor  of  appel- 
lee, to  find  that  the  agent  of  the  company, 
at  the  time  he  Issued  the  policy.  In  effect,  ac- 
cepted this  particular  safe  as  a  compliance 
therewith.  The  evidence  that  the  general 
agent  of  appellant  did  more  than  once  aft- 
er the  Issuance  of  the  policy  expressly  agree 
with  Meyers  that.  If  he  kept  his  books  and 
Inventory  In  this  safe,  it  would  be  a  compli- 
ance with  the  policy,  Is  made  clear  by  the 
testimony  of  both  Meyers  and  the  agent,  and 
was  undisputed.  We  see  no  reason  why  this 
clause  In  the  policy,  like  any  other,  could 
not  be  dianged  by  a  subsequent  parol  agree- 
ment between  the  parties.  Cohen  v.  Insur- 
ance Co.,  67  Tex.  325,  3  S.  W.  Rep.  296; 
Morrison  y.  Insurance  Ck>.,  69  Tex.  353,  U 
8.  W.  Rep.  606. 

It  win  be  noticed  from  the  conclusions  of  fact 
that  appellant  was  not  to  be  liable  tor  "loss 
canaed  by  Invasion,  insurrection,  military  or 
nsorped  power,  nor  for  any  loss  by  fire, 
where  snch  fire  is  caused  by  the  fall  of  any 
bonding  Insnred,  or  of  any  building  contain- 
ing the  pr«H>erty  insured,  or  any  pai-t  of  such 


building."  The  evidence  copied  in  the  con- 
clusions of  fact,  which  Is  all  that  was  intro- 
duced upon  the  subject,  makes  it  plain  that 
the  loss  was  caused  by  fire,  and  not  by  in- 
vasion, insurrection,  military  or  usurped  pow- 
er, and  also  that  the  fire  preceded  the  fall 
of  any  part  of  the  bnlldtng,  and  was  not 
caused  by  its  falL  There  was  therefore  no 
error  In  the  failmre  of  the  court  to  submit 
these  excepted  clauses  to  the  Jury.  No 
question  should  be  submitted  to  the  Jury 
for  decision  unless  there  has  been  suffi- 
cient evidence  Introduced  to  raise  an  is- 
sue thereon.  This  Is  not  In  confilct  with 
the  decision  in  Pelican  Ins.  Oo.  v.  Troy 
Co-Op.  Ass'n,  77  Tex.  225,  18  S.  W.  Rep.  980. 
In  that  case  the  Issue  as  to  whether  the  fire 
was  caused  by  a  hurricane  was  sharply  made 
by  the  evidence.  We  are  of  opinion,  on  the 
whole  case,  that  the  Judgment  of  the  court 
below  should  be,  in  all  things,  affirmed. 


MILLS  et  Bl.  V.  PAUL.    (No.  292.) 
(Court  of  CivU   Appeals  of  Texas.     Sept.  13, 

1S03.) 
Wbit  or  Error— Citation— Final  Josombiits. 

1.  A  writ  of  error  citinr  defendant  to  ap- 
pear "before  the  court  of  cTril  appeals  in  the 
city  of  Austin,  Texas,  at  the  next  term  thereof 
to  be  holdra  in  the  city  of  Austin,  Texas,  with- 
in sixty  days  from  the  date  of  the  service  of  this 
citation,"  is  not  bad  for  the  addition  of  the 
words  "at  the  next  term,"  etc.,  since  the  court 
and  time  are  otherwise  clearly  deslgnatedL 

2.  Nine  separate  suits  having  been  berun 
against  the  same  defendant,  the  conrt,  before 
trial,  ordered  them  consolidated.  After  trial, 
foar  of  the  nine  were  disposed  of  by  separate 
verdicts  and  judgments.  The  record  showed 
that  these  foar  were  tried  together,  and  that 
the  consolidation  continued  in  force,  bnt  did 
not  show  that  the  other  five  had  been  disposed 
of.  HM,  that  the  judgments  entered  were  not 
final,  so  as  to  support  a  writ  of  error,  while 
said  five  cases  remained  open. 

Error  from  district  court.  El  Paso  county; 
T.  A  Falvey,  Judge. 

Action  by  George  Paul  against  Anson  Mills 
and  others  for  money  Judgment  and  fore- 
dosore.  Judgment  for  plaintiff.  Defendants 
bring  error.    Dismissed. 

M.  W.  Stanton  and  W.  W.  TUm^,  foi; 
plaintiffs  In  error.  Millard  Patterson,  for 
defendant  in  error. 

JAMES,  O.  J.  The  defendant  In  error 
moves— £Vrst,  to  strike  out  the  statement 
of  facts;  second,  to  dismiss  ttie  writ  of  error. 
The  causes  for  striking  oat  the  statement  of 
facts  are  not  deemed  substantial.  One 
ground  for  dismissing  the  writ  of  error  is 
that  the  wilt  oif  error  cites  defendant  to  ap- 
pear tbns:  "Before  the  court  of  dvil  appeals 
in  the  dty  of  Austin,  Texas,  at  the  next 
term  thereof  to  be  holden  In  the  dty  of  Aus- 
tin, Texas,  within  60  days  from  the  date  of 
the  service  of  this  citation."  As  the  dtatton 
distinctly  dedgnaited  the  time  wltliin  which 
appearance  was  to  be  made,  and  the  court, 
the  defendant  in  error  could  not  have  been 
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mUed  "by  the  addition  of  the  trords,  "tit  tbe 
■ext  term  Hiereof  te  t>e  hoMen  in  the  dty  of 
Austin,  Texas."  This  groond  for  dismissal 
is  not  sustained. 

The  only  gnnmds  advanced  why  the  writ 
of  error  should  be  dlsBilsaed,  that  sewn  t» 
have  any  merit,  ore  that  the  bond  Is  not  pay- 
eAle  to  all  adverse  parties  to  the  suit,  and 
that  the  Judgment  from  whicii  the  wilt  of 
error  Is  taken  is  not  a  final  Jndipnent  of  the 
district  court.  The  record  discloses  that  nfaie 
separate  suits  were  Instituted  by  different 
plalntiSs  against  the  platntlfrs  In  error,  each 
to  obtain  a  money  Judgment,  wtHi  fore- 
doaore  of  lien  no.  real  property;  tbat  prior 
to  the  trial  ttte  -ffistrict  court  entered  an  or- 
der oonsolldattaig  the  ntate  ca'aseB  nnaer  the 
«kKA£t  mmber  of  one  of  them;  and  fbere  is 
nothing  to  idiow  that  ihe  order  of  consolida- 
tion was  ever  set  aside  or  modified.  On  Feb- 
ruary 26,  1892,  a  trial  was  had,  and  fcmr  of 
the  nine  oases  were  disposed  of  by  separate 
verdicts  and  judgments,— one  of  them  being 
the  case  brought  here  by  this  writ  of  error; 
and  It  sufficiently  appears  from  the  motion 
for  new  trial,  and  the  order  overruling  same, 
and  the  statemoit  of  facts,  that  the  four 
canses  were  tried  together,  and  thait  the  or- 
der of  consolidation  continued  In  force.  Tlie 
record  contains  nothing  to  show  'Hut  the  oth- 
er five  esses  have  been  Asposed  of.  The  bond 
for  writ  of  error  is  made  payable  t<»  defend- 
aot  in  ernor  George  Paul,  tlte  other  parties 
to  the  eonasiidated  stft  not  being  named 
therein  as  obligees.  There  are  decisions 
which  would  Indicate  Quit  the  other  adverse 
parties  should  hav«  be«n  incladed  In  the 
bond,  hot  we  do  not  mtAe  «ny  nfling  upon 
this,  as  the  conclusion  we  have  reached  re- 
quires us  to  dfaoilss  the  writ  of  error  on  an- 
other ground,  and  we  should,  if  we  held  said 
bond  defective,  aQow  anoUier  one  to  be  Bled, 
under  the  circumstances  of  this  case. 

As  the  nine  suits  were  consolidated  as  one 
cause,  and  .several  of  them,  from  all  that  ap- 
pears In  the  record,  are  stUl  pending  for  dis- 
po9ition  in  the  district  court,  the  matters  In- 
volved in  said  cause  are  not  so  finally  dis- 
posed of  as  to  authorize  an  appeal  from  the 
partial  Judgments  entercd  therein.  The  dis- 
Mct  court's  jmisdiotien  oannot  be  said  to 
have  terminated  in  the  causes,  as  oobb««- 
dated.  Somethdng  remains  to  be  done  there 
to  fully  adjudicate  the  rights  of  the  v»rioua 
perttes  to  the  proceeding,  and  it  is  well  9et' 
tied  that  this  court  hM  bo  Jmiisdlctioa  to 
kfear  an  appeal  from  any  other  than  judg- 
ments wlilch  dispose  of  all  the  parties  and 
matters  in  controversy,  these  being  what  Is 
nodeiBtood  as  final  judgments  in  reference 
to  appeals.  Simpson  v.  Bennett,  42  Tex.  241; 
linn  V.  Aramboiild,  55  Tex.  611;  <3\At,  O.  ft 
a  F.  Ry.  Od.  t.  Pt  Worth  &  N.  O.  Ry.  Co., 
88  Tex.  98,  2  S.  W.  Rep.  199,  and  3  3.  W. 
Rep.  564.  The  Statute  provides  for  appeals 
to  this  court  ttom  final  judgments  only,  ex- 
cepting interlocutory  orders  appointing  a  re- 
cover ■<«  trustee.    Acts  CtUled  Sesa.  22d  Leg. 


p.  43.     Apart  from  statutory   authority,  we 
know  of  no  warrant  for  varying  the  rule  as 
above  stated,  exc^t  the  case  of  Fagan  v. 
Machine  Co.,  65  Tex.  331,  where  an  inter- 
mediate order  was  hdd  to  be  final  for  pur- 
poses of  appeal.    This  was  in  a  reoelvet^p. 
and  the  order  for  which  an  appeal  was  held 
to  lie  was  one  fixing  the  status  of  a  creditor's 
claim.    TUB  seeming  exceptloB  to  Gie  general 
and  well-established  n&e,  we  would  not  be 
wUllng  to  apply  to  any  other  than  a  case  of 
precisely  the  same  <^raoter.     We  can  un- 
derstand how  a  creditor,  if  not  aDowed  to 
appeal  directly  from  eudh  an  order  in  a  re- 
ceivership, might  be  deprived  of  an  appeaL 
The  final  <H<der  dl^>osing  of  a  receivership 
Is  the  order  dosing  it,  and  when  tUs  is  en- 
tered all  claims  have,  presumably,  been  set- 
tled, and  to  require  a  creditor  to  await  this 
«rder  would  be  giving  him  an  appciil  tAen 
it  would  be  useless.    Tbia  does  not  present  a 
case  of  that  character.     The  order  of  con- 
■elidation  was  entered,  and  no  qnestions  aro 
talsed  by  bills  of  exception  «s  to  the  propri- 
ety of  the  -Older,    "nie  other  five  causes  do 
not  appear  to  have  been  dismissed,  or  otlier- 
wiae  relieved  from  said  order,  nor  have  they 
heea  tried.     We  cannot  say   what  may   be 
done   to  affect   these   Judgments   when    tbe 
eonort  proceeds   with   the  ether   censes.      It 
therefore  appearing  that  a  portion  of    the 
caTise,  or  aU  «f  19ie  cause,  In  whldi  this  writ 
of  error  has  been  taken,  is  still  in  the  district 
oonrt,  our  conclusion  is  that  we  cannot  now 
entertain  tlie  writ  ef  error,  and  It  diould  be 
dlamisaed. 


MILLS  et  al.  v.  BASSETT  et  al.    (.Na  29l>.)' 

(Court  of  Civil  Appeals  of  Texas.     Sept.    13. 

1893.) 

Error  from  Bl  Poao  district  court;  T.  A. 
Falvey,  Judge. 

Aotioa  by  O.  T.  Bassett  and  others  against 
Anson  Mills  aad  others  for  money  judgment 
and  forecioaure.  Judgneot  for  plainriffs.  De. 
fendants  bring  error.    Dismissed. 

M.  W.  Stanton  and  W.  W.  Gntn^,  tor 
plaintiffs  in  error.  MUlard  Patterson,  for  de- 
fendants in  error. 

JAMES,  C.  J.  The  motioa  of  defendants  is 
error,  filed  in  this  oauge,  proceedi  upon  the 
same  irroundg  as  that  in  case  No.  292.  (Mills 
V.  Fanl,  23  B.  W.  Rep.  895;)  and,  the  ground 
for  dismiiaal  being  also  applicable  te  tlii* 
«aus&  the  writ  of  eiror  is  dismiaaed. 


MILIiS  et  al.  v.  CAMERON  et  al.    (No.   291.) 

(Court  of  Civil  Appeals  of  Texas.     S^t.    13, 

1893.) 

Elrror  frem  district  court,  Bl  Paao  oaaaty; 
T.  A.  Falvey,  Judge. 

Action  by  William  Cameron  &  Co.  asahnt 
Aiiaan  Mills  and  others  for  money  jtid^nient 
and  foreclosure.  Judgment  for  pliJntiiEs.  De- 
fendants bring  error.    Dismissed. 

M.  W.  Stunton  and  W.  W.  Turney,  for  plain- 
tiffs in  error.  Millard  Patteraon,  toe  defend- 
ants in  error. 


'Rehearing  denied. 

Digitized  by 


Google 


T«I.) 


SMITH  t.  HUCKABr. 


99? 


JAMBS.  O.  3.  Th«  BKrtlon  of  def endanta  In 
error,  filed  in  thia  caoae,  proceeds  upon  the 
■ame  grounds  as  the  motion  in  canae  No.  292, 
(Mills  ▼.  Paal,  23  S.  W.  Rep.  396;)  and,  the 
nonnds  for  diamiisal  being  also  appHcabie  to 
thia  cause,  the  writ  of  error  is  diaimsaed. 

On  Rehearing. 

(Oct,  18,  1893.) 

JAMES,  0.  J.  In  these  caases.  In  which 
we  concluded  at  the  present  term  that  we  had 
not  jurisdiction  to  entertain  the  appeal,  be- 
cause of  the  want  of  a  final  judgment  in  the 
cause  No.  1,326  in  the  docket  of  the  district 
court  of  Bl  Paso  county,  wherewith  and  where- 
in these  caases  were  consolidated,  motions  for 
rehearing  have  bean  ffledr  all  being  in  aimUar 
terms.  We  think  it  clear  that  the  court  of 
civil  appeals  at  Austin,  in  its  opinion,  dismiss- 
ing one  of  the  causes,  states,  among  other 
gronnds  for  doing  so,  the  ground  of  there  )mt- 
iag  bem  no  finai  judgment  in  the  court  below. 
Thia  is  a  jurisdictional  question,  and,  if  the 
said  court  at  Austin  held  differently  (which  it 
did  not  do)  on  the  question,  we  would  not  be 
•Miged  to  follow  it  if  we  thought  otherwise 
CD  the  qnestion.  The  statement  in  the  opinion 
deliTered  by  said  court  that,  inasmuch  aa  the 
record  shows  separate  charges,  verdicts,  and 
judgments,  that  court  was  of  opinion  that,  for 
the  purposes  of  an  appeal,  they  must  be  treated 
aa  separate  and  distinct  trials,  meant  simply 
that,  aftec  the  cases  were  in  shape  for  appeals, 
(that  is,  after  final  judgment,  to  give  this 
court  jnrisdictionj)  the  cases  might  be  brought 
op  separately.  We  do  not  give  any  opinion 
en  this  question,  but,  seeing  no  reason  why  the 
ord£r  of  dismissal  was  not  correct,  the  motion 
for  rehearing  is  not  granted. 

NBIXjL.  J.,  did  not  sit  in.  this  mattec. 


SMITH  et  al.  v.  HUCKABY  et  aL 

(Conrt  of  Civil  Appeals  of  Texas.     Sept.  20, 

1893.) 

MacK^sica*  liiENs— CONTBACT  or  FcTKcaiaB — 
Ektoppsl. 

1.  Where  building  improvements  are  made 
on  premises  for  one  in  possession  under  a 
parol  contract  of  purchase  only,  a  mechanic's 
lien  for  the  improvements  doea  not  attach  as 
against  the  true  owner. 

2.  The  fact  that  defendant  knew  plaintiff 
was  making  troprovements  on  land  owned  by 
him.  for  one  in  possesion  under  a  parol  con- 
tract of  purchase,  does  not  estop  defendant 
from  denying  plaintiff's  right  to  a  meciianic's 
lien,  where  defendant  did  not  know  plaintiff 
vng  in  ignorance  of  the  condition  of  the  title. 

Appeal  from  district  conrt,  Parker  county; 
J.  W.  Patterson,  Jadge. 

Action  by  J.  A.  Smith  and  others  against 
Patrick  Hnckaby  and  another  to  enforce  a 
mechanic's  lien.  From  the  judgment  ren- 
dered, plaintiffs  appeal.   Affirmed. 

FoUowlng  are  the  findings  of  fact  and  con- 
cln.sions  oi  law  fllad  In  the  court  below  by 
PATTERSON,  J.,  on  Which  Judgment  was 
tendered: 

Condtnslons  of  Fact 

"(t)  I  find  that  the  defendant  Bailey  Is  the 
owner  ot  the  lots  Involved  herein;  that  he 
was  such  owner  prior  to  the  time  plaintiffs 
Improved  the  same;  that  some  time  prior  to 
•he  time  plaintiffs  placed  the  Improvements 
on  the  Io4s,  the  defendant  Bailey  made  a  Ter- 


bal  saAe  •<  nld  lots  to  defendant  Hockabr; 
that  by  the  terms  at  such  verbal  sale  tbe 
said  Hnekaby  was  to  i>ay  $600  for  same,  to 
be  paid  In  monthly  installments  of  $20  each; 
that  after  said  verbal  sale  said  Huckaby 
went  Into  possession  of  said  lots,  and  em- 
ployed the  plaintiffs  to  improve  the  same; 
that  at  time  ot  snch  sale  there  were  two  old 
bouses  standing  oa  said  lots,  and  the  plain- 
tUtat  at  request  ot  said  Huckaby,  moved  said 
houses  together,  and  furnished  the  materiul 
■et  out  in  plaintiffs'  petition,  and  repaired 
and  Improved  said  houses  on  said  lots.  (2) 
That  the  work  and  mart»ial,  as  charged  in 
plaintiffs'  petition,  was  dime  and  fmmished 
at  reqnest  of  said  Huckaby,  and  Is  worth  the 
■oms  charged  therefor;  that  the  plaintiffs 
thereafter,  aBd  witfain  the  time  prescribed, 
filed  for  record  with  the  county  clerk  of  Par- 
ker county,  Tex.,  their  account,  duly  itemized 
and  verified,  as  required  by  statute,  to  fix  a 
mechanic's  lien.  (3)  That  the  said  Hudtaby 
i  never  paid  the  said  Bailey  any  part  of  the 
{  purchase  money  on  said  place,  and,  after  the 
Improvements  had  been  made  on  said  place, 
by  agreement  between  defendants  Bailey  and 
Huckaby,  Bailey  took  the  place  back.  (4f 
That  Bailey  knew  that  plaintiffs  were  Soing 
the  work  for  Hndtaby  on  the  premises,  and 
made  no  objection.  (5)  That  Huckaby  was 
and  Is  Insolvent." 

Oondtttsiona  of  Law. 

"(t)  Defendant  Hnckaby  having  failed  to 
pay  any  part  of  the^  purebaae  money,  he  ob- 
tained HO  title  to  the  premises,  and,  in  de- 
fault at  such  payment,  the  said  parties  had  a 
rig^  to  cancel  said  trade.  (2)  As  the  pur- 
chase -moDey  was  a  lien  prior  to  the  lien  of 
the  plalntilTs,  they  cannot  foreclose  thdr  Hen 
without  paying  tlie  purchase  money  due 
Bailey,  and,  as  they  did  not  offer  to  do  so, 
they  cannot  fbreelose  their  M«i  on  the  land^ 
as  Huckaby  bad  no  title  to  the  land." 

Ja^er  N.  Haney,  for  appellants. 

HEAD,  J.  We  adopt  tiie  conclusions  of 
fact  filed  by  the  court  below  as  being  correct 
Xbe  only  asslgtuuent  of  error  relied  on  in  ap- 
pellants' brief  is  aa  follows:  "The  court 
erred  in  its  conclusions  of  law  In  refusing 
to   foreclose    appellants'    mechanic's    lien." 

i  That  such  an  assignment  Is  too  general  to  ad- 
mit of  coBslderatlon  has  been  repeatedly  de- 
cided by  tbe  supreme  court,  (Licgion  of  Honor 
V.  Rowdl,  78  Tex.  677,  15  S.  W.  Rep.  217^ 
and  followed  by  us,  (Ounter  v.  Lillaxd,  1 
Tex.  Civ.  App.  325,  21  S.  W.  Rep.  118.)  We 
believe,  however,  the  court  below  did  not  err 
la  concluding  that  appellants  showed  no  right 
to  foreclose  the  mechanic's  lien  claimed  by 
them  against  defendant  Bailey.  This  lieu 
was  claimed  under  a  contract  made  by  ap- 

I  pellants  with  defendant  Huckaby  to  repair 
some  houses  already  on  the  lot  Huck'aby's 
only  claim  to  the  lot  was  imder  a  verbal 
OMitract  with  Bailey  to  pay  him  $000  In 
m<mth]y   installm^its,  none   of   which   had 
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been  paid,  tor  which  failui-e  the  trade  was 
canceled.  Appellants  do  not  seek  to  comply 
with  Huckaby'8  contract  by  paying  Bailey 
for  the  lot,  and  hare  their  lieh  foreclosed 
against  Huckaby's  interest,  but  they  ask  that 
they  be  given  priority  over  Bailey.  This  they 
were  not  entitled  to  have.  Association  v. 
Perkins,  80  Tex.  62,  15  S.  W.  Rep.  633;  PhO. 
Mech.  Liens,  T2.  We  find  in  the  record  no 
8u£Bcient  evld^ice  of  estc^pel  against  Bailey 
to  deny  appellants'  lien.  It  is  only  shown 
that  he  knew  appellants  were  making  tTae  re- 
pairs for  Huckaby,  but  not  that  he  knew 
they  were  in  Ignorance  of  the  nature  of  his 
title.  That  this  was  not  sufUcIent  as  nn  es- 
toppel, we  think  clear  from  the  authorities 
above  cited.  The  petition  did  not  seek  a  per- 
sonal Judgment  against  Bailey  upon  his  prom- 
ise to  Mrs.  Huckaby  to  pay  appellants. 
Spann  v.  Cochran,  63  Tex.  240. 

The  Judgment  of  the  court  bdow  most  be 
in  all  things  affirmed. 


DRAKE  et  al.  v.  STATE,  i 

(Court  of  Civil  Appeals  of  Texas.     Sept  20, 

189a) 

Ihtoxjoatiko  LiQcosa  — Rbtail  Dbauib— Bono— 
Action  to  Rbcovbk  Statutobt  FBiiAi.TT  —  Ps- 
TiTiON — Citation  —  Bupfioibsct  —  Evidbnob — 
Minor  as  Partkbr. 

1.  In  an  action  to  recover  statutory  penal- 
ties on  the  bond  of  a  retail  liquor  dealer,  in 
which '  the  breach  allesed  is  that  such  dealer 
permitted  a  minw  to  enter  and  remain  in  his 
place  of  business,  it  is  no  defense  that  such 
minor  was  a  partner  In  the  business,  where  he 
Is  not  a  party  to  the  bond. 

2.  An  allegation  in  the  petition  that  the 
breach  occurred  on  a  certain  day  in  Joly,  1801, 
"and  on  divers  other  days  thereafter  during 
the  month  of  July  and  August,  1801,"  is  suffi- 
ciently definite  as  to  time. 

3.  Evidence  that  the  witness  saw  such 
minor  go  l)ehind  the  counter  in  such  dealer's 
place  of  business,  and  hand  out  some  beer  to 
other  persons,  is  sufficient  to  support  a  finding 
that  It  was  a  place  where  liquors  were  sold  in 
quantities  less  than  a  quart. 

4.  A  petition  wlilcn  alleged  the  giving  of 
the  bond,  its  violation  by  such  dealer,  by  per- 
mitting a  minor  named  to  enter  and  remain  in 
his  place  of  business  in  a  certain  city  and  coun- 
ty In  the  state,  wtien  and  where  he  was  en- 
gaged in  the  sale  of  liquors  in  less  quantities 
uian  a  quart,  states  a  cause  of  action. 

5.  Where  such  petition  states  that  the  dis- 
trict and  county  attorneys  instituted  the  suit 
"on  behalf  of  and  In  the  name  of  the  state,  for 
the  use  and  benefit  of  the  county  of  K., '  in 
which  it  was  brouKht,  a  citation  which  states 
that  the  state  of  Texas  is  plaintiff,  and  the  par- 
ties to  such  bond,  naming  them,  are  defend- 
ants, is  not  open  to  the  objection  that  the  par- 
ties plaintiff  and  defendant  are  not  properly 
stated  therein. 

6.  Such  suit  is  properly  brought  in  the 
name  of  the  state. 

7.  In  such  case  it  is  not  necessary  to  set 
out  the  bond  in  haec  verba,  bat  it  is  sufficient 
to  set  out  the  substance  of  the  condition  al- 
lefred  to  have  been  broken,  and  on  which  re- 
covery is  80U,!;ht. 

8.  Where  there  are  a  number  of  objec- 
tions In  the  record,  an  assignment  which  as- 
signs error  in  reference  to  them  generally,  and 
does  not  Inform  the  court  of  the  nature  of  the 
point  intended  to  be  raised,  will  not  be  consid- 
ered. 

'  For  opinion  on  rehearin  g,  see  2.3  S.  W.  Rep.  (120. 


Appeal  from  district  court,  Karnes  county; 
H.  Clay  Pleasants,  Judge. 

.Action  by  the  state  of  Texas  against  W. 
H.  Drake  and  others,  on  the  bond  of  de- 
fendant Drake  as  a  retail  liquor  dealer,  to 
recover  a  statutory  penalty.  From  a  Judg- 
ment for  plnlntifT,  defendants  appeoL  Af- 
firmed. 

Lone  &  Mayfield  and  Graves  &  Wilson,  for 
appellants.  Chos.  A.  Culberson  and  B.  u. 
Henry,  for  the  State. 

JA^CES,  O.  J.  This  was  a  suit  for  the 
statutory  penalty,  brought  by  the  district 
and  county  attorneys  in  behalf  of  the  state 
for  the  use  and  benefit  of  the  county  of 
Karnes  against  W.  H.  Drake  and  his  anretles 
upon  a  retail  liquor  dealer's  bond  given  the 

day  of  July,  1891,  and  filed  July  11, 

1891,  with  the  county  derk  of  Karnes  coun- 
ty. The  condition  alleged  to  have  been  vio- 
lated was  that  which  binds  the  principal  not 
to  permit  any  person  under  the  age  of  21 
years  to  enter  and  remain  in  his  house  or 
place  of  business.  The  petition,  together 
with  a  trial  amendment  filed,  contained  al- 
legations covering  the  giving  of  the  bond, 
Its  yi(^tion  on  July  11,  1891,  and  <»  divers 
days  thereafter  during  the  months  of  July 
and  August,  1891,  by  defendant  Drake  per^ 
mltting  a  mln(H>-<Hie  John  Elder— to  enter 
and  remain  in  his  place  of  business  in 
Helena,  Karnes  county,  Tex.,  when  and 
where  he  was  engaged  in  retail  and  sale  of 
sptrltuons,  vinous,  and  malt  liquors  In  leas 
quantities  than  a  quart.  Defendants  lutcr* 
posed  a  general  demurrer  and  special  excep- 
tions to  the  petitl(Hi.  The  petition,  consid- 
ered in  connection  with  the  trial  amendment, 
is  not  subject  to  a  general  demnrrvr.  All 
I  that  was  necessary  to  constitute  a  cause  of 
action  was  substantially  alleged.  The  mo- 
tion to  quash  the  citation  was  on  the  grotmd 
that  it  did  not  state  the  proper  parties 
plalntitr,  or  that  any  party  is  plaintiff,  or  that 
there  are  any  parties  defendant,  and  that 
it  did  not  inform  defendants  of  the  nature 
of  the  action.  It  was  clearly  sufildcnt  in 
the  last-named  respect  The  statute  directs 
the  district  or  county  attorney  to  institute 
this  class  of  suits  in  the  name  of  the  state 
for  the  use  and  benefit  of  the  cotmty.  The 
petition  expressly  sets  forth  that  said  offi- 
cers did  so  "on  behalf  of  and  in  the  name 
of  the  state,  for  the  use  and  benefit  of  the 
coimty  of  Karnes;"  and  the  citation  in  fact 
and  properly,  states  that  the  state  of  Texas 
was  plaintiff,  and  W.  H.  Drake,  Wiley  Kelly, 
and  W.  B.  Lyons,  defendants.  We  hold 
there  was  no  error  in  sustaining  the  peti- 
tion and  citation  against  this  exception. 

The  second  assignment  of  error  complains 
that  the  general  and  special  exceptions  to 
phUntifTs  peUa<m  No.  1,  2,  3,  4,  and  6,  In  de- 
fendants' answer,  were  overruled.  This  as- 
signment is  not  sufficiently  8p(>clfic  to  re- 
quire consideration.    Where  there  are  a  num. 
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bex  at  objections  in  the  record,  the  assign- 
ment should  do  something  more  than  to 
assign  error  In  reference  to  them  generally. 
The  statute  contempLites  that  the  assign- 
ment should  inform  tills  court  of  the  nature 
of  the  point  intended  to  be  raised,  without 
sending  us  to  the  record  therefor,  as  this 
does.  The  business  now  in  this  court  is  such 
that  it  will  be  necessary  hereafter  to  insist 
on  a  compliance  with  this  requirement,  un- 
less some  fundamental  error  Is  inrcdTed. 
MltcheU  T.  Mitchell,  (Tex.  Sup.)  19  S.  W. 
Hep.  476;  Harris  y.  Daugherty,  (Tex.  Sup.) 
U  S.  W.  Bep.  924:  Burnett  y.  Friedenhaus, 
(Tex.  ay.  App.)  21  R  W.  Bep.  544. 

The  special  demur^rs  are  directed  to  the 
name  in  which  the  suit  is  brought,  (which  is 
already  disposed  of;)  the  statement  in  the 
petition  of  the  date  of  execution  of  the  bond 
not  being  deflnitely  given;  the  want  of  dear- 
ness  and  sufficiency  with  which  the  CMidl- 
tions  and  terms  of  the  bond  are  given;  the 
absence  of  a  direct  and  sufficiently  clear  al- 
legntiiMi  that  Dralce,  the  principal,  had  any 
house  or  place  of  business  in  Karnes  county 
where  be  carried  on  the  business  of  selling 
the  ^lumerated  liquors  in  quantities  less 
than  a  quart;  and,  finally.  It  is  insisted  the 
allesHtion,  "permit  one  John  Blder,  who  was 
then  under  the  age  of  21  years,  to  enter  and 
remain  in  the  said  house  or  place  of  business 
for  the  retail  vt  spirituous,  vinous,  or  malt 
liquors,  etc.,  in  quantities  less  than  a  quart," 
was  insufficient.  None  of  these  exceptions 
are  well  talcen  to  the  petition,  considered  in 
connection  with  the  trial  amendment  It 
was  not  necessary  for  the  conditions  of  the 
bond  to  be  given  in  haec  verba,  or  further 
than  the  one  upon  which  recovery  was 
sought,  which  was  done  in  substance.  The 
charge  No.  1  asked  for  by  the  defendant 
and  refused  by  the  court  was  substantially 
embodied  in  what  was  given.  The  court  di- 
rected special  issues  to  be  answered  by  the 
Jury:  "Did  the  defendant  W.  H.  Drake  per- 
mit the  witness  John  BSder  to  enter  and  re- 
main in  a  house  In  this  town  on  the  11th 
day  of  July,  1891,  or  on  any  day  in  said 
month  subsequent  to  the  11th  day,  or  on  any 
day  in  the  month  of  August,  1891,  and  in 
which  said  house  the  said  Drake  was  on  the 
days  aforesaid  engaged  in  selling  malt  liquors 
in  quantities  less  than  a  quart?  To  tills 
question  the  Jury  will  say  as  they  shall  de- 
termine from  the  weight  of  the  evidence.'* 
This  constituted  all  the  charge  given,  and 
tile  Jury's  answer  was  in  the  affirmative. 
The  court  refused  to  give  another  charge 
asked  by  defendant,  and  we  think  properly, 
wliich  was  framed  to  submit  to  the  Jury  as 
a  defense  the  fact  that  the  minor  was  inter- 
ested in  this  saloon  buslnesn  as  a  partner, 
and  therefore  had  a  right  to  be  there;  and 
liy  Iteing  permitted  there  under  such  circum- 


stances it  constituted  no  infraction  of  the 
bond.  What  might  Iiave  l>een  the  case  if 
the  minor  had  given  or  had  Joined  in  giving 
the  bond,  we  are  not  called  upon  to  say. 
The  bond  in  question  was  given  by  Drake, 
and  his  obligation  to  the  state  was,  tf  he 
carried  on  a  retail  liquor  business  for  the 
sale  of  such  liquors  less  tlian  a  quart,  to  per- 
mit no  minor  to  enter  and  remain  in  his 
house  or  place  of  business.  If  he  admitted 
a  minor  to  an  interest  in  his  business,  it  fur- 
nished him  no  dispensation  from  the  terms 
of  the  l>ond.  In  any  view  of  the  subject, 
the  minor  would  be  there  through  an  act  of 
his,  and  a  breach  of  the  bond  must  be  held 
to  result.  The  time  alleged  tor  the  breacli 
of  the  bond  was  on  July  11,  1891,  and  on 
divers  other  days  thereafter  during  the 
months  of  July  and  August,  1891.  This  was 
sufficiently  definite.  The  tenth  assignment 
of  errors  was  on  the  Insufficiency  of  the  ev- 
Idcmce  to  support  the  verdict,  in  that  there 
was  no  evidence  that  defendant  Drake  Iiad  a 
house  or  place  of  business  in  Eames  county, 
Tex.,  for  the  sale  of  spirituous,  vinous,  and 
malt  liquors,  or  medicated  bitters  capable 
of  producing  intoxication,  in  quantities  less 
than  a  quart;  and  also  in  this:  Tliat  the 
proof  Is  Insufficient  to  show  ttiat  said  Drake 
permitted  witness  Blder  to  enter  in  his  house 
or  place  of  business  where  he  carried  on 
the  sale  of  spirituous,  vinous,  and  malt  liq- 
uors, or  medicated  bitters  capable  of  pro- 
ducing Intoxication,  in  quantities  less  than  a 
quart  Also  that  the  proof  is  insufficient  to 
show  that  said  £ader  remained  in  the  house 
or  place  of  business,  as  contemplated  by 
law.  There  was  evidence  to  show  the  bond 
and  its  terms,  and  that  Drake  kept  a  saloon 
in  Helena,  between  July  11,  1891,  and  the 
latter  part  of  August,  same  year,  and  car- 
ried on  the  business  in  his  name,  and  that 
between  those  dates  John  Blder,  then  a  per- 
son under  21  years  of  age,  entered  and  re- 
mained in  this  saloon,  Drake  being  present. 
All  this  happened  during  the  period  for 
which  said  lK>nd  was  given.  The  evidence 
as  to  its  being  a  saloon  for  the  sale  of  malt 
liquors  in  quantities  less  than  a  quart  is 
meager.  All  that  we  find  in  the  testimony 
bearing  on  this  question  is  the  statement  of 
witness  Yeary  that  be  saw  John  Elder  in 
said  saloon  Iietween  said  dates,  and  saw 
him  go  behind  the  counter,  and  hand  out 
some  beer  to  some  other  persons.  This  was 
evidence  from  which  the  Jury  could  prop- 
erly determine  the  nature  of  the  business 
there  carried  on.  We  cannot  say  there  was 
no  evidence  to  authorize  the  finding  made  by 
the  Jury.  Our  conclusion  is  that  having 
considered  all  assignments  of  error  men- 
tioned in  the  brief,  there  has  been  no  error 
In  the  proceedings,  and  the  Judgment  is  af- 
firmed. 


Digitized  by 


Google 


400 


SOUTHWESTERN  REPOKTER,  Vol.  23. 


(Tex. 


TEXAS  &  P.  KT,  CO.  t.  DENNIS, 

<Oourt  of  Civil  Appeals  of  Texas.     Sept  20, 
1893.) 

<3jiKrikh8— ExccRSioN  Tickets— ExPELLixo  Pa»- 

SBNOSR   FROM   TBAIN— DAMAGES. 

1.  An  auction  sale  of  land  in  a  distant 
«ity  had  been  advertised  by  the  owners  of  the 
land.  A  railroad  company  placed  excursion 
tickets  to  the  city  and  retnrn  in  th«  hands  of 
its  agents,  good  for  a  certain  limited  time,  at 
reduced  rates.  Held,  that  a  purchaser  of  one 
'Of  those  tickets,  who  used  all  diligence  after 
the  sale  to  make  the  return  trip,  could  not  be 
lawfully  expelled  from  one  of  the  railroad  com- 
pany's trains,  tbougb  the  limited  time  had  ex- 
j>irM. 

2.  Where  a  carrier  places  on  sale  excorsion 
tickets,  good  for  a  limited  time,  at  reduced 
rates,  over  its  own  and  connecting  lines,  to  in- 
■duce  purchasers  to  visit  a  distant  place  for  a 
specific  puri'ose,  a  pnrchaser  has  a  right  to  pre- 
sume, without  further  inquiry,  that  the  time 
limited  is  suilicient  for  the  purpose. 

3.  The  conductor  had  no  more  right  to  look 
to  the  ticket  alone,  in  expelling  the  purchaser 
from  the  train,  than  the  principal  for  whom  he 
was  acting  would  have  had. 

4.  The  passenger  was  under  no  obligation 
to  avoid  expulsion  from  the  train,  to  pay  the 
extra  fare  demanded,  and  then  sue  to  recover 
it  back. 

6.  Where  a  passenger  was  unlawfully  ex- 
pelled from  a  tram  by  the  conductor,  who  was 
acting  In  good  faith,  for  refusal  to  pay  an  ex- 
tra fare  demanded,  at  a  point  about  12  miles 
from  his  destination,  without  force,  a  verdict 
for  $500  damages  is  excessive. 

Appeal  from  district  court;  Packer  county; 
J.  W.  Patterson,  Judg& 

Action  by  N.  M.  Dennis  against  the  Texas 
A  Padflc  Railway  Company.  Judgment  for 
plaintiff.     Defendant  appeals.      Modified. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HEAD,  J.: 

Prior  to  April  29,  1891,  the  following  clr' 
<;ular  was  extensively  distributed  and  ad- 
vertised in  the  papers  in  North  Texas,  in- 
cluding Weatherford,  to  wit:  "Round-trip 
excursion  from  Ft  Worth  to  Seymotu". 
Train  leaves  Union  Depot  9  A  M.,  Thursday, 
April  30th,  and  returns  May  2d,  spending  the 
entire  day.  May  1st,  in  Seymour.  $2  the 
round  trip  from  Ft  Worth  and  all  points 
up  to  Wichita  Falls.  $1.00  for  round  trip 
from  Wichita  Falls  and  Iowa  Park.  One 
and  ono-third  fare  will  be  sold  on  T.  &  P. 
R.  R.  for  round  trip.  First  <vportunlty  to 
buy  property  at  public  sala  Grand  ex- 
cursion and  barbecue  April  30th  from  Ft 
Wc«th  to  Seymour,  Baylor  county,  $2. 
Round  trip  good  for  return  May  2d.  Best 
chance  ever  offered  to  see  the  glorious  Pan 
Handle  country  In  her  robes  of  green.  Rates 
arranged  at  hotels  for  guests  at  $1  per  day. 
Don't  forget  the  day.  April  30th,  9  A  M., 
from  Ft  Worth,  L.  &  H.  Blum's  River-Side 
addition,  200  ft.  above  the  courthouse  square. 
The  Oak  Cliff  of  Seymour.  500  lots  will  be 
auctioned  off  on  Qie  grounds.  Terms  of 
sale:  Under  $50,  cash;  over  $50,  %  cash, 
balance  in  one  and  two  years."  The  record 
does  not  disclose  that  appellant  had  any- 
thing to  do  with  the  distribution  of  these 
circulars  <Hr  advertisements,   but  on  April 


28th  and  290i  It  placed  on  sale  at  Weather- 
ford  round-trip  tickets  from  there  to  Sey- 
mour for  $3.25,  which  was  a  low  excnraiOB 
rate,  being  much  less  than  the  regular  fare; 
but  the  record  does  not  disclose  whether  it 
was  the  exact  rate  advertised  as  above,  or 
not  These  tickets  contained  printed  condi- 
tions limiting  their  use  to  May  2d;  also 
stipulating  that  they  would  "not  be  good  for 
return  passage  imless  the  holder  identifies 
himself  as  the  original  pin'chaser,  to  tbe  sat- 
isfaction of  the  authorized  agent  of  the  Den- 
ver, Texas  &  Ft  Worth  R.  B.  (Pan  Handle 
route)  at  point  between  pnnch  marks,  cm  or 

before ,  188-,  and  when  officially  signed 

and  dated  in  ink,  and  duly  stamped  by  said 
agent,  this  ticket  shall  then  be  good   only 

days  after  such  date."     On  April  29th 

appdiee  piu'cfaased  one  of  these  tickets  at 
Weatherford  from  appellant's  agent,  pay- 
ing $3.25  therefor,  and  a  few  momenta  there- 
after entered  one  of  its  trains,  and  proceed- 
ed to  Seymour  to  attend  the  sale  advertised 
as  aforesaid.  On  May  2d  he  presented  hi* 
ticket  to  the  prop»  agent  at  Seymour,  and 
had  it  stamped  for  return  passage,  and 
started  on  his  return  trip  in  the  first  train 
that  left  Seymour  after  the  condnsion  of 
the  sale  on  the  1st;  bat  when  he  reached 
Ft  Worth,  the  aftemooD  of  the  2d,  he  was 
compiled  to  delay  his  Journey  vatli  the 
morning  of  the  8d,  because  there  was  no  train 
to  Weatherford  orear  appdlant's  road  until 
that  tima  In  fact,  at  the  time  appellant 
sold  the  tidcet,  the  different  trains  did  not 
so  cmnect  as  to  make  it  possible  fbr  ap- 
pellee to  attend  the  sale  at  Seymour  on  the 
Ist,  and  reach  Weatherford  on  the  2d,  bat 
appellee  did  not  know  this  tmtll  he  reached 
Ft  Worth,  <»  his  return.  On  the  morn- 
ing of  the  3d,  appdlee  entered  the  cars  of 
appellant  at  Ft  Worth,  and  insisted  upon 
riding  to  Weatherford  upon  this  ticket,  after 
explaining  tlie  facts  to  the  conductor;  list 
after  considerable  iMurleying,  and  telegraph- 
ing by  the  conductor  to  the  supertntemdent 
of  appelant,  the  conductor  forced  ^pdlee 
to  leave  the  train  about  nine  miles  before 
he  reached  Weatherford,  from  whldi  place 
he  was  compelled  to  ride  in  a  wagon,  dar- 
ing the  heat  of  the  day,  to  his  destination. 
The  conductor,  in  compelling  appellee  to 
leave  the  car,  exhlNted  considerable  firm- 
ness in  the  presence  of  a  number  of  passen- 
gers, whose  attention  was  thereby  attracted, 
but  no  more  than  was  reasonably  necessary 
to  enforce  obedience  to  his  requirements: 
and.  If  appdlee  was  wrongfully  on  the  train, 
he  would  not  have  a  cause  of  action  <m  ac- 
count of  excessive  force  used  by  the  con- 
ductor in  expelling  him.  The  only  objection 
urged  by  the  conductw  to  appellee's  ticket 
was  the  expiration  ot  the  time  to  which  it 
was  limited.  To  go  from  Weatherford  to 
Seymour,  as  called  for  in  this  ticket  It  was 
necessary  to  go  over  appellant's  road  to  Ft 
Worth,  and  from  there  to  Wichita  Falls  over 
the  Denver,  Texas  &  Ft  Worth  Ralfaroad. 
and  from  there  to  Seymour  over  the  Wichita 
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Valley  BtOlway.  But  it  would  saem  from 
the  record  tbat  the  road  from  Wldilta  Falls 
to  Seymour  was  treated  as  a  part  of  tbe 
Denver,  Texas  &  Ft.  Worth.  At  least,  tbe 
ticket  issued  by  appellant  called  for  it  to 
be  stamped  at  fieymonr  by  tbe  ageaoct  of  said 
last-mimed  road.  Appellee  instituted  this 
salt  to  recover  damages  for  his  alleged 
vrrongfnl  expulsion  from  the  train  by  ap- 
pellant, and  a  trial  before  a  jury  resulted  in 
«  verdict  and  Judgment  in  bis  favor  for  $500, 
£"001  which  tUs  appeal  is  prosecuted. 

B.  G.  Bidwell,  for  appellant.     Lanham  & 
Stephens,  for  appellee. 

HKAD,  J.,  (after  staUng  the  facts.)  It  is 
well  settled  that  a  rallrond  has  the  right  to 
limit  tbe  time  wltbin  which  a  ticket  it  sells 
at  a  reduced  rate  must  be  used,  but  It  is 
equally  well  settled  that  such  limitation  must 
Jie  reasonable.  This  question  is  well  con- 
sidered In  an  opinion  rendered  by  B'isber, 
C  J.,  of  the  court  of  civil  appeals  for  the 
third  supreme  Judicial  district  of  tliis  state, 
(n  thp  case  of  Railway  Co.  v.  WrtjSit,  21  8. 
\e.  Bep.  3Se.  Also,  see  Railway  Go.  v. 
Jiooney,  (Tex.  Sup.)  19  S.  W.  Kep.  1039;  2 
Wood,  By.  Law,  1408,  UOi.  This  question 
of  reasonable  time  has  ordinarily  arisen  in 
cases  iDvolving  tbe  time  niMieesary  to  make 
the  contemplated  trip,  withaitt  reference  to 
the  tmsineas  in  which  the  piassenger  is  en- 
xaged;  but  we  beUev«  that  when  we  take 
into  eonaidecatlon  -die  fact  that  these  excor- 
cions  are  the  source  of  much  revenue  to 
tbe  carriers,  as  evidenced  by  tbe  zeal  with 
whicdi  ther  seek  to  enoournse  them,  it  win 
«ot  be  extending  the  principle  too  far  to 
1h>M  tbat,  where  the  carrier  seeks  to  iudnoe 
«  number  of  passengers  to  go  upon  ezcnrstons 
of  this  Icind  by  offering  to  them  special  rates, 
it  should  aUcrw  them  a  reasonable  time  in 
wbidi  to  accomplish  the  purpose  of  the  jour- 
aoy,  and,  in  the  absence  of  knowledge  to  the 
contrary  on  the  part  of  tbe  passenger,  he  has 
the  right  to  infer  that  the  limitation  oontatai- 
'<>d  in  his  ticket  will  do  this.  M'e  know  that 
It  has  often  been  said  that  one  proposing  to 
travel  in  railway  cars  must  inform  himself 
as  to  the  time  of  tbe  arrival  and  departure 
of  the  trains,  and  the  connections  of  the 
dlftprent  lines,  bat  this  has  geneially  been 
said  in  its  application  to  one  traveling  upon 
Ills  own  bostnesB  in  the  usual  way,  (Beau- 
champ  V.  Kail  way  C!o.,  56  Tex.  230;)  and  we 
do  not  think  it  in  conflict  wtth  the  holding 
that  where  one  is  going  upon  a  i^eclal  trip, 
wbidi  he  has  been  induced  to  take  by  the 
TavornWe  terms  offered  by  the  carrier,  who 
well  knows  the  object  intended  to  be  accom- 
Tilisbed.  the  latter  should  be  presumed  to 
know  tbe  conuectlous  made  by  the  different 
jroads  over  which  it  sells  the  ticket,  and  the 
passeniEer  can  presume  that  a  reasonable 
time  has  been  allowed  to  transact  tbe  busi- 
ness in  tbe  contemplation  of  the  parties  at 
tlie  time  ot  the  cole.  If  the  passenger  has 
T.23s.w.no.9— 26 


actnid  knowledge,  when  he  prnvbaaes  the 
tickcrt,  that  the  time  allowed  Is  not  sufficieot, 
he  might  perliaps  be  held  bonnd  by  Us  con- 
tract as  made;  but  when  the  carrier  places 
on  sale  tickets  over  its  own  and  connect- 
ini:  rofidfi  at  a  reduced  rate,  for  tlie  purpose 
of  tndncing  a  large  namber  of  persons  tti 
visit  a  distant  i>lace  tor  a  specific  purpow, 
we  think  tbls,  of  Itself,  Aonld  be  held  to 
be  a  representation  by  it  that  the  time 
named  in  the  ticket  la  reasonably  sufficient 
for  tbat  purpose,  and  the  purchaser  can, 
without  further  inquiry,  act  upon  such  rep- 
resentation. See  authorities  above  cited.  In 
this  case  there  Is  no  direct  evidence  tliat 
appellant  had  anything  to  do  with  tbe  Sale 
of  the  lots  at  Seymour,  nor  that  tills  ticket, 
was  sold  for  that  specific  purpose,  but  we 
think  the  circumstances  leave  but  little,  if 
any,  doubt  as  to  tbls.  Tbe  agent  who  ?61d 
the  ticket  says  this  excursion  had  been  pre- 
viously advertised  by  the  town-lot  men,  and 
that  he  had  been  instructed  by  the  railroad 
officials  to  place  these  tickets  on  sole  at  a 
greatly  reduced  rata,  and  he  sopi>oeed  those 
purchasing  tbem  were  going  to  attend  this 
sale.  There  was  no  evidence  of  any  other 
reason  for  such  redtictlon  in  the  price  of 
tickets,  and  we  l^ave  no  hesitation  in  con- 
cludlDg  that  the  pin^pose  of  the  company 
in  selling  these  tickets  was  to  enable  the 
purchasers  to  attend  this  sale,  and,  to  carry 
out  this  contract  In  good  faith,  it  was  bound 
to  gtvo  them  a  reasonable  time  in  which 
to  do  this.  Tbe  evidence  is  undisputed  that 
«  reasonable  time  was  not  afforded  in  this 
instance,  and  when  tbe  explanation  was 
made  to  appellant,  through  its  conductor, 
that  appellee  had  used  all  possible  diligence 
since  the  sale  to  make  the  return  trip  within 
tbe  time  named  in  his  ticket,  he  i^ould  have 
been  allowed  to  proceed.  Prom  what  we 
have  said,  it  will  be  seen  tbat  we  And  no 
error  in  the  action'  of  tlie  comrt  in  permit- 
ting appellee  to  testify  tdiat  be  had  no  knowl- 
edge of  tbe  connectioas  made  by  the  different 
roads  over  which  he  was  to  pass.  Under 
the  circumstances,  the  acts  of  tbe  appellant 
were '  equivalent  to  a  representation  by  It 
that  the  time  allowed  was  sufficient,  and, 
in  the  absence  of  actnal  knowledge  by  ap- 
pellee to  the  contraiy,  it  cannot  complain 
that  he  relied  thereon. 

We  also  think  there  was  no  error  In  ad- 
mitting evidence  to  show  the  publicity  that 
was  given  to  the  proposed  sale  of  town 
lots  at  Seymour.  It  was  admissible  in  ex- 
planation of  tlie  reason  appellant  had  for 
placing  on  sale  these  excmiBion  tickets,  and 
to  show  Its  knowledge  of  appellee's  purixme 
in  purchasing  one  of  tbem. 

We  have  no  fatdt  to  find  with  appellant's 
proposition  under  Its  fifth  assignment,  which 
Is  as  follows:  "The  defendant  railway  com- 
pany had  a  right  to  eject  plaintiff  from  its 
car  and  train  without  the  use  of  unnecessary 
force,  if  he  failed  or  refused  to  pay  fare, 
or  present,  when  demanded  by  the  conductor, 
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a  ticket  or  other  evidence  of  bis  right  to 
ride  on  ita  train."  We  think,  however,  this 
principle  of  law  was  fairly  presented  In  the 
charge  of  the  court,  and  there  was  therefore 
no  error  in  refusing  the  special  charge  re- 
quested by  appellant  The  evidence  of  ap- 
pellee's rig^t  to  ride  on  this  train  consisted 
of  his  ticket,  and  explanation  to  the  con- 
ductor that  the  time  to  which  it  was  limited 
was  too  short  to  enable  him  to  comply  there- 
with, and,  under  the  circumstances,  should 
have  been  accepted  as  sufDcient. 

We  do  not  think  there  is  anything  in  the 
record  to  raise  the  issue  as  to  the  right  of 
appellee  to  be  furnished  with  a  special  train, 
and  there  was  therefore  no  error  in  refus- 
ing the  second  special  charge  requested  by 
appcilattt.  So  far  as  we  can  see,  no  one 
made  any  such  contention.  What  we  have 
already  said  sufflciently  Indicates  our  views 
as  to  the  duty  appellee  was  ondor  to  in- 
form himself  as  to  the  movements  of  the 
trains,  and  we  therefore  hold  appellant's 
seventh  assignment  not  well  taken. 

The  conductor  had  no  higher  right  to  ex- 
pel appellee  from  the  train  on  account  of 
the  expiration  of  his  ticket  than  appellant 
Itself  had.  He  was  only  Its  representative 
In  the  transaction.  The  .conductor  had  no 
more  right  to  look  to  the  ticket  alone  than 
appellant  Itself  would  have  had,  if  acting  in 
person.  The  fourth  special  charge  requested 
by  appellant,  in  so  far  as  it  announced  the 
proposition  that  the  conductor  can  In  all 
cases  look  to  the  ticket  alone  in  dealing  with 
the  passenger,  was  thM-efore  correctly  re- 
fused. Railway  Oo.  v.  Mackle,  71  Tex.  491, 
9  S.  W.  Rep.  451;  Railway  C!o.  v.  Martlno, 
(Tex.  Civ.  App.)  21  S.  W.  Rep.  781;  Railway 
Co.  V.  Wright,  snpra.  It  seems  now  to  be 
settled  in  this  state  that  a  passenger  cannot 
be  required  to  pay  an  additional  compensa- 
tion to  induce  the  carrier  to  abstain  from 
wrongfully  expelling  him  from  the  car.  Car- 
riers, like  other  persons,  are  required  to  com- 
ply with  their  contracts  for  the  original  con- 
sideration, and  cannot  exact  additional  pay 
to  induce  them  to  do  so.  Appellant's  eighth 
special  charge,  to  the  effect  that  appellee 
should  have  paid  the  additional  fare  de- 
manded by  the  conductor,  and  brought  his 
suit  to  recover  It  back,  in  order  to  lessen  bis 
damages,  was  therefore  correctly  refused, 
under  the  decisions  in  this  state,  although, 
both  upon  principle  and  authority,  much 
could  be  said  In  opposition  to  this  view. 
Railway  Co.  v.  Mackle,  Railway  Co.  v.  Mar- 
tlno, Railway  Co.  v.  Wright,  supra. 

The  only  objection  made  to  the  ticket  by 
the  conductor  was  the  expiration  of  the  time 
to  which  It  was  limited.  W'e  understand 
from  the  statement  of  facts  that  the  clause 
requiring  it  to  be  presented  to  the  agent  at 
•Seymour  for  signature  anil  stamp  had  been 
substantially.  If  not  literally,  complied  with. 
At  any  rate,  it  Is  not  claimed  that  appellee 
had  omitted  anything,  and.  If  the  agent  at 
Seymour   failed   to  sign   It   exactly   as  re- 


quired, it  was  his  fault;  and,  as  he  was  the 
one  designated  by  appellant  to  attend  to 
this.  It  la  In  no  position  to  comidain  of  hi* 
neglect.     Railway  Co.  v.  Martlno,  snpra. 

In  its  seventeenth  assignment,  appellant 
complains  of  the  verdict  for  $500,  as  being 
excessive,  and  we  are  of  opinion  this  as- 
signment is  well  taken.  Appellee's  account 
of  his  treatment  by  the  conductor,  which  is 
the  evidence  moat  favorable  to  him,  and 
upon  which  this  verdict  must  be  sustained, 
if  at  all.  Is  as  follows:  "I  left  Seymoor.  on 
my  return,  on  the  morning  of  May  2,  1891, 
on  the  first  train  after  the  sale  was  over. 
We  came  straight  on  to  Wichita  Falls,  and 
then  took  the  tlrst  train  to  Ft  Worth,  where 
I  arrived  the  same  evening  about  5  o'clock. 
I  could  not  get  on  to  Weatherford  that  even- 
ing. I  stayed  at  the  hotel  In  Ft  Worth 
overnight,  at  a  cost  of  $1.50,  and  took  th* 
first  train  from  there  to  Weatherford,  which 
was  near  noon  on  May  3d,  1S91.  The  con- 
ductor came  for  tickets,  and  I  offered  him 
mine.  Ue  looked  at  it,  and  said  be  conid  not 
take  It,  as  the  time  had  expired.  He  said 
there  were  other  like  tickets,  and  he  would 
telegraph  for  instructions.  The  next  time 
he  came  around,  he  had  what  purported  to 
be  a  telegram  in  his  hand,  and  said,  if  I  did 
not  pay  my  fare,  he  would  be  obUged  to  pnt 
me  off.  I  told  him  that,  having  paid  my 
fare,  I  did  not  feel  like  paying  again,  and 
that  X  had  taken  the  first  train  from  Sey- 
mour after  the  sale,  and  had  compiled  with 
my  contract  I  went  forward  to  Mr.  Johns, 
Dr.  Simmons,  and  Mr.  Wells,  who  had  like 
tickets,  and  who  had  received  similar  notice. 
When  we  got  to  Anneta,  we  were  pnt  off. 
That  was  20  miles  from  Ft  Worth,  and  nine 
miles  from  Weatherford.  The  conductor 
treated  me  gentlemanly  raough,  at  first  bnt 
when  I  went  into  the  front  car  his  manner 
changed.  When  I  went  forward  to  them  in 
the  car,  I  asked  them  what  they  were  going 
to  do.  I  had  determined,  before  we  got  to 
Aledo,  that  I  would  not  pay.  I  did  not  tdl 
the  conductor  that  I  had  my  ticket  extend- 
ed. He  asked  me  to  pay  my  fare  or  get  off. 
Anneta  is  a  regular  station.  He  stopped 
there.  He  knew  that  I  would  not  pay.  I 
told  him  so.  As  we  approached  Anneta,  he 
said  if  I  wotdd  not  pay  ho  would  be  obligetl 
to  put  me  off.  At  Anneta  be  stopped  the 
train,  and  put  us  off.  I  do  not  say  that  he 
stopped  the  train  only  for  that  purpose.  It 
Is  a  regular  station.  He  told  me  to  get  off. 
I  told  him  I  got  off  under  protest;  If  he  In- 
tended to  force  mc  off,  I  would  get  off.  He 
said,  'I  don't  know  what  force  you  want,  un- 
less I  raise  the  window  and  throw  you  off.' 
He  also  said,  if  it  was  a  row  we  wanted,  we 
could  get  It  I  could  have  paid  my  fare  at 
the  time.  I  was  able.  I  refused.  When  I 
found  that  I  missed  the  train  at  Pt  Wortli, 
I  was  disappointed.  When  the  conductor 
put  me  off,  he  took  me  by  the  arm,  not  hurt- 
ing me  at  all.  and  sort  of  steered  me.  It 
was  the  manner  I  objected  to.    It  morUfled 
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me.  He  had  two  assistants  with  him  when 
he  made  the  talk  at  Anneta.  There  was  no 
necessity  for  his  taking  hold  of  me.  We 
showed  no  disposition  to  oppose  him.  His 
bearing  at  first  was  gentlemanly.  After- 
wards, It  was  alHupt  and  insulting.  It  was 
domineering.  On  the  car,  I  would  have  got- 
ten home  in  about  25  minutes  or  %  hour. 
In  a  wagon,  it  took  between  2  and  3  hours, 
and  the  ride  was  very  uncomfortable, 
through  the  heat  and  dust  I  had  a  soft, 
.<'omfortable  seat  in  the  car.  The  wagon 
cost  ^  for  the  four."  Othw  witnesses,  who 
seem  to  have  been  dldntereated,  describe 
the  conduct  of  the  conductor  as  haying  been 
polite  and  gentlemanly  throughout,  but  we 
b^eve  that  the  testimony  of  appellee  alone 
shows  that  the  verdict  In  this  case  was  too 
large.  It  is  perfectly  dear  that  the  con- 
ductor, while  mistaken  In  his  rights  and 
duty,  acted  in  entire  good  faith,  and  plainly 
manifested  a  desire  to  have  the  parties  leave 
the  train  without  re<iulrlng  him  to  resort  to 
any  force  whatever,  and  it  was  only  in  an- 
swer to  appellee's  demand  for  force  that  he 
used  the  only  petulant  expression  attributed 
to  him.  Under  these  circumstances,  appel- 
lee was  entitled  to  compensation  only  for 
the  damage  be  bad  sustained,  and  while  the 
measure  of  compensation  that  should  be  al- 
lowed for  mortification  thus  caused  is  in  the 
highest  degree  uncertain,  and  Is  therefore 
peculiarly  within  the  province  of  the  Jury, 
yet  we  believe  appellee's  own  testimony 
shows  that  a  much  less  sum  than  $500  will 
folly  compensate  him  for  all  the  injury  be 
suffered.  He  seems  to  have  been  a  man  of 
mature  age  and  judgment,  at  no  time  be- 
coming tmduly  excited,  and  throughout 
looked  upon  the  occurrence  much  in  the  light 
of  a  business  transaction.  In  this  transac- 
tion, we  have  held  that  he  was  In  the  right, 
and  appellant  was  In  the  wrong,  and  this  en- 
titles him  to  the  actual  damage  be  sustained 
therefr(»n,  but  to  nothing  more. 

We  have  examined  the  other  assignments, 
and  find  no  reversible  error  therein,  and 
nothing  that  calls  for  fivther  discussion. 
For  the  error  in  tbe  excess  in  the  verdict,  as 
above  indicated,  th6  Judgment  of  the  court 
bolow  will  be  reversed,  and  tbe  cause  re- 
manded for  a  new  trial,  tmless  the  app^lee 
shall  within  20  days  file  in  this  court  a  re- 
mittitur of  all  of  said  Judgment  except  the 
sum  of  $230,  in  which  case  It  will  be  re- 
formed and  affirmed  for  said  amount,  and 
costs  of  the  court  below;  appellee  to  pay 
the  costs  of  this  appeaL 

STEPHENS,  J.,  disqualified,  and  not  sit- 
ting. 


HARGRAVB  v.  BOERO.  i 
(Court  of  Civil  Appeals  of  Texas.     Sept.  20, 

NsW  TrLU/— COITDITIOXAI.   OaBBR— VlUDITT. 

An  order  xrantiDic  a  new  trial,  which 
recitM  that  the  Judgment  lie  set  aside  on  condi- 

'  RrheariDK  denied. 


tlon  that  defendant,  "before  expiration  of  this 
term  of  conrt,  pay  all  coats  of  court  that  hare 
accrued  during  the  iiendency  of  this  appeal  to 
the  state;  otherwise  said  judgment  to  reninin 
in  full  force  and  effect,"-^s  void  because  of 
snch  condition,  and  the  judgment  remains  in 
full  force  and  effect. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Actimi  by  M.  P.  Hargrave  against  G.  B. 
Boero.  Tlicre  was  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Otto  Stnffel  and  L.  N.  WalthaU,  for  ap- 
pelant 

FLY,  J.  Appellant  brought  suit  tn  the  Jus- 
tice's com*!  against  api)eUee  on  an  open  ac- 
count for  $08.00.  Judgment  was  given  for 
appellee  in  that  court,  and  appellant  ap- 
pealed the  case  to  the  district  court  of  Bexar 
county.  On  April  25,  1890,  appellant  obtain- 
ed Judgment  by  default  against  appellee, 
whidi  was  on  the  next  day,  on  motion  of 
appellee,  set  aside  on  condition  that  the  de- 
fendant, (appellee,)  before  the  expiration 
of  the  term,  would  p.ay  all  costs  that  had 
accrued  dming  the  pendency  of  the  ap- 
peal to  the  day  of  the  order;  otherwise  tbe 
Judgment  by  default  to  remain  in  full  force 
and  effect.  Appellee  did  not  pay  the  costs, 
and  at  the  next  term  the  appellant  moved  the 
court  to  award  him  an  execution  to  enforce 
the  Judgment  rendered  in  his  favor  against 
appellee,  setting  up  the  fact  that  the  order 
for  the  new  trial  was  a  conditional  one,  and 
that  appellee  had  not  paid  the  costs.  This 
motion  was  overruled.  The  case  was  after- 
wards tried,  resulting  In  a  Judgment  for  ap- 
pellee. As  the  decision  of  this  case  will  turn 
upon  the  construction  of  the  order  granting 
the  new  trial,  we  copy  it  in  full:  "Defend- 
ant's motion,  this  day  filed,  to  set  aside 
Judgment  rendered  April  25,  1800,  In  this 
cause,  coming  on  to  be  heard,  together  with 
plalntifTs  affidavit  in  contravention,  came 
the  parties,  by  their  attorneys,  and,  the  ar- 
gument of  coTUsel  being  heard.  It  is  con- 
sidered by  the  cotirt  that  said  Judgment  be 
set  aside,  conditioned,  however,  that  de- 
fendant, G.  B.  Boero,  before  expiration  of 
this  term  of  court,  pay  all  costs  of  court 
that  have  accrued  during  the  pendency  of 
this  appeal  to  this  date;  otherwise  said  judg- 
ment to  remain  In  full  force  and  effect."  As 
early  as  the  sixth  Texas  Supreme  Court  Re- 
ports, (page  199,)  in  the  case  of  Secrest  v. 
Best,  our  supreme  court  has  held  that  a 
new  trial  granted  upon  a  condition  is  a  nul- 
lity. We  quote  from  the  lang:uage  of  Judge 
Lipscomb  In  that  decision:  "The  first  point 
presented  for  otir  consideration  by  the  as- 
signment of  errors  involves  the  legality  of 
the  order  grunting  a  new  trial  on  condition 
that  defendant  should  pay  all  costs  on  or 
before  the  first  day  of  the  next  succeedin;< 
term.  It  is  consented  by  the  appelhint's 
counsel  that  an  order  for  a  new  trial  on  such 
terms  is  a  nullity,  and  did  not  set  .islde  tho 
judgment    He    relied    in   support    of    his 
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propoattioa  on  tbe  Isat  danw  in.  article  T66 
of  Hartley's  Digest  It  ia  as  foUows:  "All 
motions  for  new  trial,  in  arrest  of  Judg- 
ment, or  to  set  aside  a  Judgment,  shall  be 
determined  at  the  term  ot  the  court  at  wMch 
Siild  motion  shall  be  made."  It  would  seem 
that  a  compliance  with  this  law  must  make 
the  motion  absolute  and  unconditional  at  the 
term  at  which  it  was  entered.  The  leaving 
It  to  a  contingency  in  pals,  not  to  liappen  un- 
til the  first  day  of  the  next  term,  was  not 
authorised.  There  is  nothing  In  this  riew  of 
the  law  Just  referred  to  repugnant  to  the 
first  part  of  article  763  of  Hartley's  Digest, 
that  "new  trials  may  be  granted  in  all 
civil  cases,  on  such  terms  and  conditions  as 
the  court  may  direct"  It  would  have  been 
competent  for  the  court  to  have  gianted  a 
new  trial  either  with  or  without  costs.  It 
could  have  directed  the  costs  to  abide  the 
final  Judgment,  or  directed  execution  for  the 
same;  but  the  question  of  new  trial  should 
have  been  definitely  settled  by  the  de- 
cision of  the  court.  In  the  abore-quoted 
case  an  the  proceedings  of  the  lower  court 
subsequent  to  the  verdict  and  Judgment  were 
set  aside  by  the  supreme  court,  and  the 
first  Judgment  was  hdd  to  be  in  full  force 
and  eflTect.  The  doctrine  of  this  case  has 
never  been  attaclced,  and  only  modified  in  sa 
far  as  it  is  held  that,  where  a  new  trial  was 
granted  upon  condition,  an  objection  to  its 
validity  was  waived  by  a  failure  to  object 
thereto  at  the  succeeding  term.  Gortoaa  v. 
McFarland,  13  Tex.  237;  San  Antonio  v. 
Diokman,  34  Tex.  647.  In  both  these  cases, 
however,  the  idea  advanced  In  Secrest  v. 
Best,  as  to  the  InvaUdlty  of  a  new  trial  on 
conditi(»),  waa  adliered  to.  The  statute  un- 
der which  these  decisions  were  tendered  Is 
almost  identical  in  language  with  article 
loC8  of  the  Revised  Statutes.  Had  tlie  or<ter 
of  the  court  in  the  case  we  are  consider- 
ing have  unconditionally  granted  the  defeB,d- 
ant  a  new  trial,  and  had  then  appended  to 
the  order  a  Judgment  against  him  for  costs, 
the  order  would  have  been  valid;  but  the 
fate  of  the  new  trial  is  made  to  hang  upon 
payment  of  costs,  and  to  malse  this  doubly 
sure  It  says,  "Otherwise  said  Judgment  to 
remain  in  full  force  in  ^ect."  "That  an  or- 
der granting  a  motion  for  a  new  trial  must 
be  absolute  Is  well  settled."  "If,  therefore, 
the  order  in  question  in  this  case  was  con- 
ditional,—that  is  to  say,  was  to  talce  effect 
and  become  final  upon  the  contingency  of 
the  defendant's  paying  the-  costs  adjudged 
against  it,— it  was  a  nullity,  and  the  court 
sliould  have  granted  the  motion  made  at 
the  next  term  to  strike  the  case  from  the 
docket."  Feon  v.  Bailway  Co.,  76  Tex.  380, 
13  S.  W.  Rep.  273.  In  that  case  it  was  held 
that  the  order  granting  the  motion  for  new 
trial  was  not  null,  because  It  did  not  depend 
upon  the  happening  of  any  cwitingeney,  or 
the  performance  of  any  duty  or  obligation 
i>nJoin#d.  In  the  case  now  t)cfore  the  court, 
the  order  to  set  aside  the  Judgment  was  to 


take  place  11  the  appellee  paid  ootta  up  to 
tluit  date  in  a  certikin  time;  and,  if  be  did 
not,  the  motion  was  not  to  be  granted.  Tlie 
order  setting  aside  tlie  Judgment  was  a  nul- 
lity, and  an  the  proceedings  after  thsA  time 
la  the  district  court  were  nulL  It  is  the 
Judgment  of  tliis  court  that  the  order  set- 
ting aside  the  Jodgment  In  £a.vor  a<  appel- 
lant, and  aU  the  subsequent  proceedings  of 
the  lower  court,  be  set  aside;  that  the  Judg- 
ment rend«red  in  favor  of  appellant  oh  April 
26,  l&M,  be  afflirmed,  and  shall  remain  in . 
full  force  and  efl^ect,  and  appellee  sliall 
p«y  all  costs  in  this  and  tbe  lower  court. 


McGHSE  V.  DICKBY  et  al. 
(Conrt  of  CItU  Appeals  of  Tesaa.     Sept  20, 

VlAAHCI   IX  OVriOE— RSBIOHATIOM   OF  JujieB. 

Under  Const,  art  16,  I  17,  prorldiag 
that  ail  officers  in  the  state  shall  centiaae  to 
perform  the  duties  of  their  officer  uutil  their 
succesEors  are  qualified,  the  tmcondicionsl  ten- 
der of  his  resignation  by  a  county  judge 
create*  no  racancT  where  it  is  not  aeoepted 
aad  is  afterwards  withdrawn. 

Appeal  from  distcict  court,  Wilbarger  coun- 
ty;  G.  A.  Brown,  Judge. 

Action  br  F,  P.  MicGhee,  administnitor, 
against  W.  T.  Dldiey  and  others.  Judg- 
ment for  defendants.  Plaintta  appeals. 
Affirmed. 

The  following  ore  oonduslonB  of  law  and 
fioct  by  the  trial  court:  "The  coort  Is  of 
tlie  ophdOD  that  the  plalntiS  is  not  entitled 
to  a  recovery  of  the  town  lot  mentioned  and 
described  in  (be  pleadings,  and  the  same 
sned  for  la  this  case;  and  It  appearing  to 
the  court  from  the  evidence  addoced  upon 
tlie  trial  of  tin  cause  that  said  town  lot 
No.  11,  in  Mode  No.  26^  In  the  original  town 
of  Vernon,  was  sold  as  the  property  of  th«* 
estate  of  Uel  Music,  deceased,  upon  the  ap- 
plication of  tl>e  adndnisrtrator  of  said  estate 
in  porsnance  of  a  decretal  order  of  the  pro- 
bate coart  of  Wilbarger  countj-,  Tex.,  and 
that  Tobe  Stewart  purchaited  said  town  lot 
at  said  sale  so  made  I7  the  adndaistrator. 
and  that  a  deed  was  executed  by  said  ad- 
ministrator and  delivered  to  the  said  Tobe 
Stewart  for  a  valuable  consideratfon,  ami 
that  such  sale  was  reported  to  the  probate 
court  of  said  Wilbarger  county,  and  that 
said  repc^  was  by  the  probate  court  ap- 
xvoved  and  fn  all  things  confirmed  at  tbe 
August  term  of  said  court  thereafter  saM 
sale,  but  that  said  order  of  confirmation  was 
not  entered  upon  the  minutes  of  said  pro- 
bate court  by  some  oversight  or  omission 
on  the  part  of  the  clerk  of  said  court  and  It 
appearing  to  the  court  that  T.  L.  Stewart 
sold  and  conveyed  said  town  lot  No.  11, 
in  bloclc  26,  in  said  original  town  site  of 
Vernon,  Tex.,  to  tbe  defendant  W.  T. 
Dickey,  and  that  Dickey  sold  and  con- 
veyed 10  ft.  of  said  town  lot  to  the  >5ete«d- 
ant  R.  A.  Wood,  and  that  the  plalatlflr  is 
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Mot  «fitM«d  to  a  recoTety  of  said  town  lot, 
It  Is  HaiHier  ordered,  adjudged,  and  decreed 
far  the  oonrt  that  the  plalntifl,  F.  P.  Mo- 
Ohee,  Adm'r.  take  notUng  bjr  Utis  aott, 
and  that  the  defendants  mcover  of  and  from 
the  plaintiff  the  said  town  lot  aued  for  In 
this  aolt,  and  that  the  d^endante  recow 
of  the  idaintlff  all  the  ooata  to  tat  belittU 
expended,  bxmI  Dor  which  tbe  cterk  of  this 
court  will  oertifjr  such  MU  af  coats  to  the 
protMte  court  of  W1Ifaarg»  cauntr  tar  pay- 
ment out  of  the  estate  of  Uel  Mnalc,  deceas- 
ed, in  the  hands  at  the  aald  adminiatratcr 
to  be  admtailatered,  and  that  Qie  dleiic  of 
tUs  court  Issae  to  the  defendants  herdn 
a  copy  of  tills  decree,  properly  certtfled,  up- 
on the  apiflicadon  of  the  defendants,  titey 
paying  therefor  for  registratlan  In  ttie  coun- 
ty clerk's  office  in  the  records  of  deeds  of 
atid  county." 

McGIiee  A  Eastoa,  for  appellant 

STSPHENS,  J.  The  Judgment  appealed 
IhMB  contwtim  tbe  oonelusloDB  of  law  and 
fact  upon  whidi  it  rests,  and  these  condtn- 
sioss  we  apiirove  and  adopt.  The  title  of 
appellee  to  the  lot  oC  land  la  conlroreEsy 
depends  upon  the  raUdtty  of  a  probate  sale. 
The  applioation  for  the  sale  was  vegidax, 
and  tlte  order  therefor  duly  entered,  bat  no 
m-der  ayprering  the  sale  eonld  be  found. 
The  oourt,  however,  lound  that  a  report 
of  tbe  sale  had  been  made  and  approved, 
and  we  think  the  parol  testioaony  was  sufl- 
dent  to  warrant  tills  fltirthip.  Q^e  sale 
teems  to  have  been  approved  at  '<tite  August 
term.  1884,  of  the  county  coort  dtf  Wilbarger 
county,  tor  Judge  Doan,  then  acUng  as 
county  Jn^e,  though  be  had  a  few  months 
prior  Uiereto  made  an  unconditional  tender 
of  bia  reaignatkni  to  tbe  cemadsBlonen' 
court,  which  had  not  iwen  accepted,  but, 
at  the  instance  tyt  tlie  said  oommiaBtoners' 
eonrt,  bad  been  withdrawn.  The  contention 
of  appellant  ttnt  tids  nnouudltianal  tender 
of  resignation  created  a  vaconey  in  the  offioc 
of  county  Judge  uf  Wilbarger  <XMuit>-  Is 
supported  l>y  a  ileeialDB  •[  the  oonrt  vt  ap- 
peals, reported  in  2  Wils.  OtII  Cas.  f§ 
707.  708,  and  by  otber  aniiiaritles  dted  in 
tlurt  o^nion.  We  liare  reached  the  coa- 
elualon,  however,  that  the  w«i{;ht  both  of 
reason  and  authority  is  with  tlie  hoIcUns 
tliat.  so  f.ir  as  Hie  rights  of  tldrd  persons 
are  vonoerned,  a  public  office  does  not  l»- 
come  vacant  by  an  unaocepted  resignation, 
especially  in  this  state,  where  we  hare  the 
follo'wing  oanstltutlonal  provlsiou:  "All  offi- 
cers within  this  state  shall  continue  to  per- 
fcvm  die  duties  of  tli^r  olBceB  tmtil  tii^ 
Bucceasors  AaXL  be  duly  qualified."  Const, 
art  16,  8  17.  In  this  respect  the  state,  it 
seems.  Itte  nature,  abhors  a  vacuum.  The 
pulrik;  necessity  for  continuity  of  official 
tenure  is  not  left  to  the  caprice  of  tbe 
offioe-boider.  The  contract  for  public  serv- 
ice imposes  a  mutual  obligation  upon  tiie 


officer  and  ttte  pnbHc,  wbicb  flannot  be  arbt- 
traiUy  dispensed  with  by  either  party. 
Mechem,  Pub.  Off.  i  414;  19  Amer.  &  Rng. 
Httc.  Law,  SeZr;  Edwards  t.  TJ.  S.,  108  U. 
S.  471;  Thonipson  r.  V.  S.,  Id.  48©;  Badger 
T.  TJ.  S.,  93  tr.  S.  S99;  Hoke  t.  Henderson, 
4  Der.  1;  State  v.  Clayton,  27  Kan.  442; 
Tones  v.  City  of  Jefferson,  66  Tex.  576,  1 
S.  W.  Rep.  903.  If,  however,  this  position 
be  crponeons.  It  \fonld  seem  that  the  action 
of  the  comnibBlaDers'  court  hi  induotog 
Judge  Doan  to  nitbdraw  bis  resignation 
amounted  to  the  cserdse  of  the  appoint- 
ive power  lodged  in  that  trnnmal.  Wheth- 
er this  action  of  the  commissioners'  court 
was  evidenced  by  writing  does  not  appear, 
and  whether  a  verbal  appointment  to  office 
Is  valid  we  need  not  decide.  Mechem,  Pub. 
Off.  a  115,  116;  Hoke  v.  Field,  10  Bush, 
144;  People  v.  Murray,  70  N.  T.  iS21.  In 
this  state  of  the  record,  on  collateral  attack, 
we  tiilnk  U  should  be  presumed  Uiat  a  min- 
ute was  made  of  tbe  action  of  .«ald  court 
In  making  choice  of  Judge  Doan  to  fill  out 
his  unexpired  term  of  office  and  that  in 
approving  the  sale  he  was  at  least  a  de 
foctb  officer.  There  was  no  error  in  the  ad- 
mission of  evidence  of  which  appellant  can 
Justly  complain.  The  foregoii^  conclusions 
dispose  of  an  of  tbe  other  Asalgumeuts  ttt 
error,  and  lead  to  an  afiOrmance  erf  the 
Judgment  , 


ELLIS  rt  a!,  v.  STONE  «t  al. 

(Court  of  OlTfl  Appeah  of  Texas.     Sept.  27, 

1893.) 

GVARDIA'!«  A5ID  WarTI  —  CoXVITANOE  OF  'WaRD'S 

Rkaltt. 

1.  Under  Act  Tex.  Hay  20,  1848,  makinc 
it  the  duty  ef  a  gnardian  to  take  care  of  and 
manage  lus  ward  a  estate  as  a  pradeat  sum 
would  his  own,  a  gnardian  liad  a  right  to  em- 
pioy  a  penwn  to  koat  up  and  locate  iier  ward*' 
micestpr'a  iuad-right  certificate,  ■■  oouMdera- 
tion  of  an  interest  iu  the  laiid  located,  without 
special  anthority  from  the  probate  court.  T"ol- 
tewlnrWren  t.  Harris.  14  B.  W.  Rep.  696,  78 

2.  In  an  action  for  poaaession  of  land, 
founded  on  a  contract  with  a  guardian,  dec- 
larations of  said  alleged  guardian  as  to  her 
havteg  l>eea  so  appmated  are  incompetent. 

&  In  a»  action  f«r  poaMssion  of  laad, 
founded  oa  a  contract  with  a  goardian,  the 
records  teinsr  destroyed,  statements  of  wards 
of  the  aliened  gnardian  that  she  was  their 
gnardiaa,  and  liad  aathorltr  to  make  said  con- 
tract and  tiiat  the  court  ratified  her  contnut, 
and  authorized  her  to  deed  the  land  in  ques- 
tion TO  pnrsnance  thereof,  are  competent  as  ad- 
iiHssiaDs. 

4.  Where  pp^rate  reoorda  kave  been  bon- 
ed, long  acquiescence  of  wards  in  their  guard- 
ian's conveyance  is  competent  evidence  of  her 
alleged  authorization  to  make  such  convey- 
amce. 

5.  When  evidence  has  been  introduoed  to 
show  that  heirs  have  laid  bo  claim  to  certain 
land,  the  Judgment  of  a  district  court  in  a  suit 
of  certain  «C  said  tieira  for  poesessioai  of  ttte 
land  is  oampetent  in  rebuttaL 

6.  The  fact  that  one  was  a  county  survey- 
or when  he  made  a  contract  to  locate  a  head 
right,  in  consideration  of  a  compensation  other 
and  greater  tiiau  liis  oihcial  feea,  does  not  ia- 
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validate  aald  contract,  when  the  land  located 
was  in  another  county,  and  not  located  bj  the 
contractor  himself. 

Appeal  £nNn  district  oonrt,  McLeniuui 
ootinty;  J.  B.  Dickinson,  Judge. 

Suit  by  James  P.  EUia  and  others  against 
Oreoi  B.  Stone  and  others  to  remove  a  clond 
from  their  title  to  land.  Judgment  for  de- 
fendants.    Plaintiffs  appeal.    ReTersed. 

B.  E.  Graham,  Harris  &  Saunders,  and  B. 
A.  McKenney,  for  appellants.  Alexander  ft 
Campbdl,  for  appellees. 

KBY,  J.  This  is  the  second  appeal  in  this 
case.  A  judgment  In  fayor  of  the  present 
appellants  was  reversed  on  the  former  ap- 
peal. 69  Tex.  325,  7  S.  W.  Rep.  349.  The 
suit  was  brought  by  appellants  against  the 
heirs  of  Jesse  RusseU  to  remove  cloud  from 
title  to  1,000  acres  of  land,  part  of  the  Jesse 
Russell  league  survey. 

Appdlants'  petition  alleges,  in  substance, 
that  in  1850  Jane  Hill,  formerly  RusseO,  and 
widow  of  Jesse  Russell,  and  guardian  of 
their  chUdroi,  made  a  contract  with  one  Wil- 
liams to  hunt  up  the  Jesse  Russell  head- 
right  league  certiflcate,  which  was  lost,,  and 
locate  and  have  the  same  patented,  agree- 
ing to  give  bim  one-half  of  the  land  for 
his  services,  he  paying  all  expenses,  and  that 
the  contract  was  reasonable  and  fair;  that 
said  Williams  performed  his  part  of  the  con- 
tract; that  afterwards  said  widow  and  Wil- 
liams divided  the  land,  setting  apart  the 
southwest  half  for  the  widow's  community 
Interest,  and  the  northeast  half  for  the 
children's  one-half,  and  setting  apart  the 
1,000  acres  In  controversy  off  of  the  north 
eud  of  the  children's  one-half  to  said  Wil- 
liams tar  his  locative  interest  In  their  one- 
half,  and  the  south  end,  comprising  1,.302 
acres,  to  the  children  for  tbeh:  part;  that 
said  original  contract  of  18S0  was  author- 
ized by  an  order  of  the  probate  court  of 
Sabine  county,  where  the  guardianship  was 
pending,  and  it  and  said  partitions  were  re- 
ported to  and  confirmed  by  said  court;  that 
the  probate  records  of  said  county,  with 
said  orders  and  reports,  were  burned  In 
1875;  that  plaintiffs  own  sold  WiUiams'  ti- 
tle to  said  1,000  acres,  and  are  In  possession 
of  it;  that  said  widow  sold  her  community 
one-half  to  said  Williams  in  1854;  that  said 
Children  have  sold  off  their  said  1,302  acres; 
that  for  a  long  time  said  children  were  sat- 
isfied, and  acquiesced  in  said  contracts  and 
partitions,  but  finally  began  to  claim  the 
said  1,000  acres,  and  clouded  the  titie;  that 
plaintiffs  pray  for  the  removal  of  the  cloud, 
that  their  titie  be  confirmed,  and  for  general 
relief. 

The  defendants  answei'ed  by  general  de- 
murrer, several  special  demurrers,  general 
and  special  denials,  laches,  and  stale  demand, 
and  prayed  that  they  be  quieted  in  their  ti- 
tle, that  the  doud  of  plaintiffs'  pretended  ti- 
tle be  removed,  and  for  general  relief.  L. 
G.  Merrell  was  allowed,  on  the  eve  of  the 
trial,  over  plaintiffs'  objection,  to  make  hlm- 


atSt  a  party  defoidant,  at  the  vendee  of 
some  of  the  defendaatn,  pending  rait.  The 
case  was  submitted  to  a  Jury,  and  verdict 
wmt  for  the  defendants,  and  judgment  was 
entered  up  by  the  court  In  their  tBvoe  for 
the  titie  and  possession  of  the  property, 
and  awarding  them  a  writ  of  possession  tot 
fhe  same.  A  motion  for  a  new  trial  was 
overmled,  and  plaintiffs  appealed. 

The  second  paragraph  of  the  courtf  ■  cluuge 
to  th^  jury  reads  as  follows:  "If,  from  the 
evidence,  the  jiuy  believe  that  Mrs.  Rosadl, 
the  wife  of  Jesse  Russell,  afterwards  the 
wife  of  H.  H.  Hill,  was  appointed  by  the  pro- 
bate court  of  Sabine  county  guardian  of  the 
property  of  the  ddldren  ot  herself  and  said 
Jesse  Russdl,  and  that  she  qualified  as  such, 
giving  the  bond  and  taking  the  oath  pre- 
scribed by  law,  and  you  farther  believe  that 
in  pursuance  of  an  order  of  said  court,  the 
said  Jane  Russdl,  as  guardian,  made  a  con- 
tract with  one  J.  K.  Williams  for  the  hunt- 
ing up,  locating,  and  procuring  patmt  on 
the  certificate  described  in  the  pleadings  and 
in  evidence  as  the  Jesse  Russell  bead  right, 
and  that  she  agreed,  under  the  authority  of 
said  court,  to  give  to  WiUiams  one-half  of 
the  land  that  should  be  obtained  under  said 
certiflcate,  and  that  said  Williams  did,  in 
pursuance  of  said  contract,  cause  patent 
to  issue  on  said  certiflcate  to  said  Russdl 
survey,  and  that  the  'acts  and  doings'  of 
said  Mrs.  Russell  or  Hill  In  making  said 
contract,  and  the  "acts  and  doings'  of  soiii 
Williams  in  procuring  said  land  to  be  pat- 
mted  thereunder,  were  reported  to  and  con- 
flrmed  by  said  probate  court  of  Sabine  coun- 
ty, then,  in  that  case,  WiUiams  would  be- 
come the  owner  of  one-half  of  said  land.  In- 
cluding one-half  of  the  interest  of  the  diil- 
dren  of  said  Jesse."  Tbia  charge  is  com- 
plained of  as  casting  a  greatw  burden  upon 
appellants  than  was  imposed  by  law,  and 
authority  directly  in  point  sustains  this  con- 
tentiCML  Wren  v.  Harris,  78  Tex.  340,  14  S. 
W.  Rep.  686.  In  the  case  cited  It  was  con- 
tended that.  In  the  absence  of  authority  trom 
the  probate  court  having  jurisdiction  of  the 
guardianship,  a  guardian  could  make  nn 
valid  contract  disposing  of  part  of  a  land 
certificate  belonging  to  his  ward.  The  su- 
preme court  denied  this  contention,  an<l 
held  that,  under  the  act  of  May  20,  184S. 
relating  to  guardianships,  a  guardian  could 
make  a  binding  contract  for  the  location  of 
a  land  certiflcate  belonging  to  his  ward'K 
estate,  in  which  it  was  stipulated  that  th>> 
locator  should  have  part  of  the  land  in  con- 
sideration of  his  services.  The  charge  in 
question  Is  obnoxious  to  the  doctrine  an- 
noimced  In  that  case,  and,  in  effect  requlre<l 
the  jury,  before  finding  for  appellants.  t<> 
find  that  the  contract  made  by  Mrs.  Hill.  a» 
guardian  of  the  Russell  children,  with  J.  K. 
Williams  was  authorized  and  approved  by 
the  probate  court.  This  contract  wns  made 
In  18.")0,  and  Wren  v.  HaiTls,  supra,  U  di- 
rectly in  iwint 
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Tte  court  did  not  err  In  exdnding  the  tee- 
timony  of  John  L.  Stone  and  3.  K.  Williams 
as  to  Mrs.  Jane  Hill's  statements  about  hav- 
ins  heai  app<^ted  gnardian  of  her  chlldrai, 
etc  This  evidence  does  not  come  within  any 
of  the  exceptions  to  the  rule  which  excludes 
hearsay  testimony. 

The  court  erred,  however,  in  excludinj^  the 
evidence  of  the  witness  Stone  to  the  effect 
that  he  bad  heard  all  the  four  children  of 
Jesse  Russell  say  that  Jane  Hill  was  their 
legal  guardian,  appointed  by  the  proper  court 
of  Sabine  comity,  and  had  authority  to  do 
what  she  did,  and  that  said  court  ratlfled 
the  partition  made  by  Mrs.  Hill  and  Wil- 
liams, and  authorized  her  to  deed  the  land 
in  controversy  to  Williams.  Mrs.  Hardin  and 
Mrs.  Martin,  two  of  the  children  of  Jesse 
Russell,  are  defendants  in  this  suit,  and  the 
other  defendants,  excepting  L.  Q.  Merrell, 
are  heirs  at  law  of  the  other  two  children  of 
Jesse  RusseU.  L.  Q.  Merrell  claims  under 
Mrs.  Hardin,  now  Mrs.  Stone.  It  was  shown 
that  the  records  of  Sabine  county  were  de- 
stroyed by  fire;  and.  If  the  evidence  referred 
to  was  not  admissible  as  proof  of  circum- 
stanced—declarations of  interested  parties 
against  their  Interests— tending  to  show  that 
Mrs.  Hill  bad  been  appointed  guardian  by 
the  probate  court  of  Sabine  county,  and  that 
In  making  the  contract  for  the  location  of  the 
certificate,  and  in  making  the  partition  of  the 
land  asserted  by  appellants,  she  acted  under 
authority  of  said  court,  still,  they  were  com- 
petent evidence  to  be  considered  by  the  jury 
on  the  issues  just  named,  because  they  were 
in  the  nature  of  admissions  made  by  some  of 
the  parties  to  the  litigation,  and  by  persons 
under  whom  other  parttes  to  the  suit  hold. 
Dediratlons  or  admissions  in  disparagement 
of  title  are  admissible  against  the  person 
making  same  and  against  his  heirs.  They 
are  also  admissible  against  his  grantee,  not 
shown  to  be  an  Innocent  purchaser  for  val- 
ue, if  made  prior  to  the  grantee's  purchase. 
Snow  V.  Starr,  75  Tex.  411,  12  S.  W.  Rep. 
673;  Hancock  ▼.  Lumber  Co.,  65  Tex.  225; 
1  Oreenl.  Ev.  S  189;  5  Amer.  &  Eng.  Bnc. 
IjBW,  p.  367;  Pickering  v.  Reynolds,  119 
Mass.  Ill;  Haydeu  v.  Stone,  121  Mass.  41<<!; 
Anderson  v.  Kent,  14  Kan.  207. 

This  court  has  not  overlooked  the  fact  that 
in  this  state  title  to  real  property  cannot  be 
conveyed  or  divested  by  oral  declarations  or 
admissions,  except  In  cases  where  such  dec- 
larations or  admissions  (^erate  as  an  estoppel. 
Bat  the  admission  of  the  testimony  referred 
to  does  not  convey  or  divest  title.  Appel- 
lants, having  shown  that  the  probate  records 
ct  Sabine  county  had  been  destroyed,  had  a 
right  to  prove  by  parol  evidence  that  said 
records  contained  the  orders  which  the  wit- 
ness Stone  said  the  children  of  Jesse  Russell 
admitted  to  him  they  did  contain;  and,  hav-  I 
tag  the  right  to  prove  such  facts  by  parol 
testimony,  It  was  equally  permissible  to 
prove  that,  prior  to  the  acquisition  of  title 
by  appellees  from  the  heirs  of  Jesse  Rus- 


sell, said  heirs  admitted  muSi  tacts.  This  Is 
so,  because  such  appellees  are  privies,  all,  ex- 
cept Merrell,  holding  as  heirs  of  the  Jesse 
RusseU  children,  and  are  not  innocent  pur- 
chasers, and  the  admissions  were  made 
against  the  interests  of  the  persons  making 
them;  and,  as  against  Mrs.  Martin  and  Mrs. 
Hardin,  It  was  of  course  permissible  to  prove 
their  admissions.  We  do  not  bold  that  such 
testimony  would  be  conclusive  proof  of  the 
fact  It  tended  to  prove.  We  merely  rule 
that  it  was  competent  evidence.  It  may 
have  proved  much  or  little,  as  the  jury  would 
have  determined  from  a  consideration  of  all 
the  evidence  bearing  on  the  question.  And 
for  the  purpose  of  proving  the  existence  of 
the  alleged  probate  orders.  It  was  competent 
for  the  jury  to  consider,  if  such  was  the  fact, 
the  long  acquiescence  of  the  Russell  children 
In  the  disposition  made  by  their  mother  of 
the  land  Involved,  and  their  fitilure  to  as- 
sert any  claim  thereto.  Such  facts  were  cir- 
cumstances admissible  In  evidence,  to  be 
weighed,  with  all  the  other  testimony,  by  the 
Jury.  There  was  such  testimony  before  the 
jury,  but  the  court's  charge  may  have  pre- 
vented them  from  considering  it  on  the  issue 
above  stated. 

Appellees  having  introduced  evidence  tend- 
ing to  show  that  the  heirs  of  Jesse  RusseU 
had  laid  no  daim  to  the  land  in  suit,  the 
judgment  of  the  district  court  of  Mclennan 
county  In  the  case  of  G.  B.  Stone  and  others 
T.  J.  K.  Williaros  was  admissible  as  a  cir- 
cumstance In  rebuttal  tending  to  show  that 
they  had  claimed  the  land. 

In  the  other  rulings  made  by  the  trial 
court  on  questions  likely  to  arise  again,  we 
do  not  think  error  was  committed. 

Although  the  question  does  not  appear  to 
have  been  raised  in  the  court  below.  It  is 
contended  by  counsel  for  appellees  that  the 
contract  between  Mrs.  Hill  and  J.  K.  Wil- 
liams for  the  location  of  the  Jesse  Russell 
certificate  was  unlawful  and  void,  and  that 
the  courts  should  not  sustain  his  title  for  this 
reason;  and  that,  whatever  errors  may  have 
been  committed  by  the  trial  court,  the  judg- 
ment should  be  affirmed.  Tills  contention  is 
based  upon  the  fact  that  Williams,  at  the 
time  he  entered  into  the  contract  by  whldi 
he  was  to  locate  the  certificate  for  half  of 
the  land,  was  an  ofilcial  surveyor.  He  did 
not  locate  the  certificate  in  the  county  of 
which  he  was  the  surveyor,  but  sent  It  to  a 
friend  of  his,  who  was  a  surveyor,  and  pro- 
cured its  location  In  another  county.  If  Wil- 
liams had  contracted  to  locate  the  certificate 
within  his  county,  or  if,  in  fact,  he  had  locat- 
ed it  In  said  county,  the  doctrine  announced 
in  Wills  v.  Abbey,  27  Tex.  203,  and  other 
cases  cited  by  appellants'  counsel,  to  the  ef 
feet  that  the  courts  will  not  aid  an  oflBcer  to 
enforce  a  contract  whereby  he  Is  to  receive 
greater  compensation  for  official  serricos 
than  is  allowed  by  law,  might  be  applicable. 
But  such  was  not  the  case.  We  do  not  thtnk 
the  contract  In  question  was  forbidden  by 
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law,  or  contrary  to  pabllo  pollcj.  1b»  fiust 
that  Wllliama  was  an  official  Bxirreyor  tor  a 
giyen  territory  oaght  not  to  pveclnde  him 
from  making-  a  contract  and  locating  a  land 
certificate  in  a  county  or  dlctrlct  of  which 
he  wa»  not  the  i^clal  surveyor,  althou^  hla 
compensation  under  the  contract  waa  greater 
than  the  fees  allowed  by  law  to  official  sur- 
veyors. Holding,  as  we  do,  that  the  contract 
waa  not  nnlawful,  it  is  unnecessary  to  decide 
what  effect  ia  to  be  glrok  to  the  fact  tbat  it 
had  been  execated.  The  case  of  Wills  ▼.  Ab- 
bey, Bupia,  hag  been  approred  and  followed 
by  this  court  in  Keith  v.  Fountain,  (Tex.  Glr. 
App>)  22  8.  W.  Rep.  191.  Those  eaaea  are 
dintlnguisfaable  from  Ibe  one  at  bar. 

For  the  errors  indicated,  the  Judgment  of 
the  district  court  Is  rervnMd,  and  the  cause 
remanded. 


JOBB  ▼.  HOUSTON. 
(Oonrt  of  OiTlI  Appeala  of  Texas.     Sept  20, 

ia9a) 

Tbiai/— bmnircTioDs— Damiie  OAni.B  vkox 
Kasob. 

1.  Brror  cannot  be  predicated  of  a  twrtioa 
of  a  charge,  for  being  misleading,  if,  when  con- 
strued in  connection  with  the  entire  charge,  it 
states  the  law  correctly. 

2.  In  an  action  to  recover  for  injuries  sus- 
tained  by  plaictlfTa  cattle  while  being  ejected 
by  defendant  from  his  pastnre,  the  court  re- 
fused to  charge,  at  defsndant'a  request,  that  if 
defendant  had  a  feucs  around  his  pasture, 
though  not  a  legal  one,  and  there  were  gaps 
down  at  times,  and  defendant  endearored  to 
Iceep  up  the  fence,  he  had  the  exclusive  right 
to  the  pastnre,  and  the  rii^t  to  remove  any 
cattle  toerofrom.  Bcid.  not  prejudicial  error, 
where  it  charged  that,  to  entitle  plaintiff  to  re- 
cover, the  cattle  must  have  been  lost  or  de- 
stroyed by  the  direct  act  of  defendant  in  eject- 
ing then)  from  his  premiaee;  such  charge  l>e- 
ius  more  favorable  to  defendant  tlian  the  one 
refused. 

Appeal  from  district  court,  Gonzales  coun- 
ty;   George  McCormick,  Judge. 

Action  by  R.  A.  Houston  against  John 
Jobc.  From  a  judgment  for  plaintiff,  de- 
fendant appeala     Affirmed. 

Harwood  &  Harwood  and  W.  W.  Ghu», 
for  aptfeUant 

NBIIiL,  J.  Om  the  25tb  day  at  3vlky,  18S3, 
appellee  sued  appelant  in  the  district  court 
of  Oonsales  couaty  for  damages  which  he 
alleges  were  caused  him  by  app^ant's  in- 
juring, drowning,  and  beating,  and  causing 
the  Icaa  of,  his  cattle,  by  driving  them  from 
their  accustomed  range  across  the  Guada- 
lupe river.  He  prays  *»r  $1,125  actual,  and 
$1,000  exemplary,  damages.  AppeUnat  au" 
Rwured  by  a  gcneml  denial,  and  special 
plea  that  the  cattle  were  trespassing  on  his 
pasture,  of  whleh  said  river  was,  on  one 
Ride,  the  Iioundary  line,  and  that  be  drove 
them  across  the  river  to  get  them  out  of 
his  pasture.  The  case  was  tried  by  a  jury 
which  gave  a  verdict  against  appelant  for 
$10,    apon    which   judgment   was   rendered 


against  him,  from  uriilch  ha  appeals  to  tbfa 

court 

From  the  evidence,  our  conclusions  of  fact 
are:  First  That  in  Jaauary,  188B,  appif- 
lee  owned  76  head  at  cattle  wUch  at  the 
time  were  accustomed  to  range  in  Gonaalea 
county,  on  the  southwest  side  of  Qaadal«p» 
river.  Second.  That  at  the  time  appellant 
owned  a  pasture  on  soma  side  of,  and  partly 
bounded  by,  said  river;  that  it  had  an  bi- 
f^lor  fence  around  it,  which  was  usually- 
down  at  several  places,  and  offa«d  little  or 
no  obstruction  to  Hie  entrance  of  cattle. 
Third.  That  appellee's  cattle  frequently  en- 
tered and  trespassed  upon  the  pasture,  and 
that  at  the  time  alleged  in  phUntiff's  petl- 
tloa  tats  cattle  were  in.  the  pasture,  and,  for 
the  purpose  of  getting  and  keeping  then* 
out,  appellant  and  his  servant  drove  26  head 
of  them  across  the  river  from  their  range. 
Fourth.  That  two  head  of  appellee's  cattle 
were  Ulied  or  drowned  fasy  appellant,  in  driv- 
ing them  ont  of  the  pasture  acroaa  the  river, 
and  that  they  were  wortli  $26. 

Upon  the  trial,  appdlant'a  counsel  offered 
to  prove,  by  him  and  others,  that  he  was  do- 
ing all  be  could  to  keep  up  the  fence  aroomt 
bia  pasture,  and  that  some  one  waa  continu- 
ally cutting  and  teartaig  the  fence  down,  and 
puttinff  cattle  in  it,  and  iteaUng  them.  H» 
also  offered  to  prove  by  other  witnesses  that 
thay  lived  near  defendant's  pasture  in  1884- 
86,  and  that  they  knew  Htn  bnnch  of  cattle 
that  plaintiff  turned  loose  near  defendant's 
pasture  in  the  fall  of  1884^  and  that  the  cat- 
tle were  breachy,  and  broke  into  several 
fkrms  and  pastures  in  the  neighborhood,  1>e- 
Bides  defendant's,  and  that  the  fence  did 
not  turn  thera  very  much,  and  that  thecv 
waa  but  little  grass  on  th»  range  what  plain- 
tiff put  his  cattle  there,  and  that  the  n^h- 
bora  complained  to  Honaton  attout  hia  cat- 
tle, but  he  refused  to  do  anything  wltla 
them.  Upon  the  court's  refusing  to  admit 
the  testimony  proffered,  the  appellant  ex- 
cepted, and  assigns  the  action  of  the  court 
as  error.  Much  of  the  testimony  waa  im- 
pertinent, and  none  of  it  material,  when 
viewed  in  the  light  of  a  spednl  charge  here- 
inafter set  forth,  given  to  the  jury  at  tJie  re- 
quest of  appellant's  counsel. 

The  court,  in  its  gencaral  charge,  instruct- 
ed the  Jury  "that  if  they  believed  from  the- 
evidence  that  the  defendant  drove,  or  had 
driven,  the  cattle  of  ptaintiff  acroea  the- 
Guadalupe  river,  and  that  by  so  dotai^  be 
caused  ^alntUI's  losa  and  damagev  that  he- 
would  be  entitled  to  recover  of  defoidant 
the  value  of  the  cattle  k>at,  if  any,  as  als»' 
tiie  expenses  that  plaintiff  may  have  been- 
compelled  to  pay  for  the  recovery  of  his 
cattie  so  teiven  ont  of  the  range  to  the  op- 
posite  side  of  tlie  river."  'This  part  of  tlie 
charge  is  assigned  as  error.  Tf  this  para- 
graph stood  ai(xie,  the  aastgmnent  would  lie 
well  taken,  when  not  ceuaMwed  in  connec- 
tion with  the  eatite:  charge.  In  the  Ufext 
paragraph  the  court  tnatructed  th*  jury  that 
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It  Otey  bdleved  that  "Jobe  owned  Om  paA- 
ture,  and  had  the  aaine  Inclosed,  wbe&er 
with  a  lawful  fence  or  not,  and  was  nslag 
it  to  graze  hia  cattle  upoo,  he  had  the  legal 
right  to  drire  plaintilTB  cattle  out  of  the 
pa8tar«,  and  would  not  be  llaUe  for  any 
damages  oansed  tharebgr,  nuless  he  bo  act- 
ed, in  driving  the  cattle,  as  to  oecaaion  dam- 
age to  tbe  anlmala."  The  J1U7  were  further 
inatructed  "tJiat  if  the  cattle  were  found  in 
the  pasture,  and  it  was  Indosed,— whether 
the  fence  was  statutoi7  or  not,— the  cattle 
would  be  treepasBera  open  appellant'*  land, 
and  that  he  waa  authorized  to  eject  the  cat- 
tle from  it,  and  he  would  not  be  reBponsihle 
in  damages  for  the  reasonable  exercise  of 
his  right  of  ownership  in  ejecting  them  from 
Ills  pasture;  and  If  his  premises  abuttad 
on  tlie  Guadalupe  river,  and  It  formed  a 
port  of  the  boundary  of  the  {lasture,  the 
fact  tliat  the  cattle  were  drlren  across  tlie 
river  wotdd  not  malce  him  respooeible,  un- 
less tbe  river  was  tbe  direct  cause  of  the 
destruction  or  material  injury  of  the  eatr 
tie  tbemselves."  When  tbe  i>art  of  tbe 
«diarge  complained  of  Is  taken  and  construed 
in  connection  with  the  poragrapbs  quoted, 
it  is  not  obnoxious  to  tbe  objection  raised 
by  tbe  assignment 

The  appellant  requested  tbe  oonrt  to. in- 
struct tbe  Jury  that  if  they  found  from  the 
evidence  that  tbe  defendant  had  a  fienoe 
around  bis  pasture,  although  not  a  legal  one, 
and  that  there  were  gaps  down  at  times, 
and  that  defendant  was  endeavoring  to  keep 
up  said  fence,  be  bad  tbe  exclu^ve  right 
to  said  pasture,  and  tbe  right  to  remove 
any  cattle  from  It  Tbe  failure  of  tbe 
court  to  giv«  this  cbat^ge  is  also  assigned  as 
error.  At  appellant's  request  tbe  court  in- 
structed tbe  Jury  "that,  in  order  to  entitle 
plaintiff  to  recover,  they  most  believe  from 
tbe  evidence  that  the  cattle  were  lost  or  de- 
stroyed by  tbe  defendant  In  tbe  act  of  eject- 
ing them  from  the  premises,  by  tbe  direct 
act  of  defendant."  This  charge  was  more 
favorable  to  appellant  than  tbe  one  refused, 
and  Included  everything  that  was  favorable 
to  bim  in  it.  Under  it,  It  would  make  no 
difTerence  whether  there  were  gaps  In  tbe 
fence,  or  whether  bis  premises  were  inclosed 
at  all  or  not  His  liability  for  damages  is 
restricted  to  tbe  loss  or  destruction  of  tbe 
animals  caused  by  him  in  the  act  of  eject- 
ing them  from  his  premises;  and,  by  ask- 
ing that  charge,  be,  in  effect,  admits  that 
he  would  be  liable  if  tlie  damages  were 
caused  by  bis  direct  act  in  ejecting  tbe  cat- 
tle. In  view  of  ttJs  special  charge,  it  was 
Immaterial  whether  "be  was  doing  all  he 
could  to  keep  up  tbe  fence  around  bis  pas- 
ture," or  whether  tbe  plaintilTs  cattle  were 
"breadiy"  or  not  The  plaintiff  could  not 
recover  "unless  the  cattle  were  lost  or  de- 
stroyed by  defendant  in  tbe  act  of  ejecting 
them."  Tbe  appellant  was  entitled  to  the 
exclusive  use  of  bis  land,  and  he  bad  tbe 
right  ft  drive  cattle  that  wece  Intruding  off 


of  it,  wbetber  it  was  iaeloBed  or  not  Davis. 
V.  Davis,  70  Tex.  124,  7  8.  W.  Rep.  826.  But 
It  was  bis  duty,  in  any  event,  not  to  injnre 
or  klU  tbem.  in  doing  so.  He  is  only  held 
respontdble  by  tbe  court,  in  its  cbsrge,  for 
damagw  oeca«iened  by  bim  by  a  failore  to- 
discharge  this  duty,  and  Ibis  charge  be  nskeA 
bimself.  There  is  no  error  In  tbe  record 
that  requires  a  reversal  of  this  case.  The- 
judgment  of  Ibe  district  court  is  aSirmed. 

FLY,  J.,  having  been  of  counsel  for  ap- 
pellee, did  not  sit  in  this  ca8& 


BEXAR  CX)UNTY  v.  HBRFP  «t  al.i 

(Court  of  aril  Aiipeals  of  Texas.     Scvt  20; 

1888.) 

EmxsiiT  Domain— Land  Taxkn  roa  Pcbuo 

BOAD — IlSAgUBE  OF  PAJfAOES. 

On  an  issae  as  to  the  amoant  of  dam- 
ages due  an  owner  for  land  appropriated  for  a 
public  road,  and  injuries  to  his  remaining  land 
resulting  therefrom,  it  appeared  that  about 
three  acres  had  been  appropriated.  By  rea- 
son of  the  laying  out  or  the  road,  the  owner 
was  compelled  to  put  up  a  half  mile  of  fence  ou 
his  remaining  land.  The  land  taken  was  shown 
to  be  worth  about  $12  or  $15  per  acre,  and  th» 
necessary  fencing  could  be  done  for  atiout  $136. 
There  was  no  depreciation  in  the  value  of  the- 
raotaiaiBK  land,  which  had  in  fact  more  than 
donUed  In  value  since  the  layinx  out  of  the 
road.  Hfld,  that  tlie  measure  of  damages  was 
the  value  of  the  land,  talcen  together  with  tbe 
cost  of  the  additional  fence  thus  necessitated* 
and  that  an  award  of  $000  was  excessive. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  Khig,  Judge. 

ProceedingB  by  flie  county  of  Bpxar  for 
tbe  condemnation  of  land  belonging  to  F. 
Herff  and  E.  Dlttmar  for  a  public  road. 
An  appeal  was  taken  by  Herff  and  Dlttmar 
to  the  district  court  from  the  award  made 
by  tbe  commissioners'  court,  and  from  the 
award  made  by  tbe  district  court  tbe  county- 
appeals.     Reversed. 

Otto  Stjiffel  and  L.  N.  Walthall,  for  ai^ 
pellant     George  0.  Altgelt,  for  appellees. 

FLT,  J.  This  case  Originated  in  tbe  com- 
missioners' court  of  Bexar  county,  on  ac- 
count of  a.  second-class  road  being  laid  out 
across  tbe  land  of  appellees.  The  Jury  of" 
view  that  laid  out  the  road  assessed  tbe 
damages  at  $300,  but  this  wa^  cut  down  by 
tbe  court  to  $225.  Appellees  appealed  the 
case  to  tbe  district  court,  and  on  bearing 
0/  the  case  before  tbe  Judge,  a  Jury  being 
waived.  Judgment  was  rendered  against  the 
county  for  $600.  Tbe  appellant  Insists  that 
tbe  Judgment  is  excessive  and  not  supported 
by  tbe  facts.  We  give  Ijolow  the  testimony 
as  to  tbe  value  of  tbe  land  and  tbe  cost 
of  building  fence.  F.  Herff,  Jr.,  a  witness 
for  tbe  appellees,  testifies:  "I  cannot  say 
wbat  the  land  was  worth  in  the  year  18S7» 
[the  year  when  it  was  condemned,]  but  it 
was  then  probably  worth  one-IuUf  of  wtmt 
it  is  now  worth.    The  land  is  now  worth 


'  Rehearing  denied. 


Digitized  by 


Google 


410 


SOUTHWESTERN  REPORTER,  Vol.  23. 


(Tex. 


'One  hundred  and  ten  dollars  per  acre.  I 
mean  the  whole  tract,  not  a  atrip  of  it.  The 
land  ia  not  all  alike.  *  *  *  If  the  road 
Is  opened,  we  are  compelled  to  bnild  another 
fence,  or  hare  one  of  our  pastores  open,  and 
to  repair  another  fence.  The  fence  along 
-a  lane  must  be  better  than  ordinary  in  or- 
'der  to  I>e  secure.  Where  the  road  is  to  be 
there  is  a  fence  on  one  side,  but  it  is  not 
very  good.  It  will  do  as  a  division  fence, 
but  would  not  answer  In  a  lane.  The  length 
-of  the  road  is  about  one-half  mile.  A  good 
fence  will  cost  two  hundred  and  twenty-five 
■dollars  per  mile.  Tbere  is  a  large  tank  In 
the  northern  pasture.  If  the  road  is  opened 
the  south  pasture  is  deprived  of  water  In 
dry  times.  There  is  a  well  at  the  house  in 
the  south  pasture,  but  it  will  not  afford  wa- 
ter Bufilcient  for  a  large  numl>er  of  cattle 
and  horses.  The  well  has  not  been  dry  for 
.years.  In  good  seasons  there  is  living  water 
in  tbe  south  pastive  also,  but  it  cannot  be 
-depended  upon.  It  is  a  brook  tiint  runs  at 
times,  but  not  always.  The  whole  pasture 
-contains  about  eleven  hundred  and  eight 
acres;  the  south  pasture,  say  three  hundred 
and  eight  acres."  On  cross-examination  be 
testified:  "I  do  not  know  what  the  land  was 
worth  in  1887.  I  have  no  idea  of  the  value 
-of  land  at  that  time,  but  I  guess  It  ought  to 
have  been  worth  half  as  much  as  it  is  now. 
There  is  now  an  opening  between  the  two 
pastures.  I  have  not  been  out  at  the  place 
tor  some  time.  The  brook  or  stream  in  the 
4outfa  pasture  has  water  now,  I  tliink,  but 
I  have  seen  It  dry  often.  The  well  at  the 
house  in  the  small  or  south  pasture  was 
-deepened  five  years  ago,  and  lias  not  failed 
since.  When  I  placed  the  cost  of  a  fence 
at  two  hundred  and  twenty-five  dollars,  I 
mean  a  substantial  fence  of  cedar  posts, 
three  wh-es,  and  oae  board."  On  re-examina- 
tion the  witness  testified:  "Sudi  a  fence 
needs  rq>alr  from  time  to  time,  but  will 
last  many  years."  William  Locke,  a  witness 
for  the  appellees,  testified:  "I  am  the  county 
■surveyor  of  Bexar  county,  and  was  such  sur- 
veyor when  the  road  through  the  Horff  and 
Dlttmar  pasture  was  laid  out,  and  was  with 
the  Jury  of  view  at  that  time.  The  road 
-covers  about   three   acres   of   ground.     The 

road  is  varas  long.     There  is  a  fence 

•dividing  the  two  pastures  which  was  there 
when  the  road  was  laid  out,  and  is  there 
still.  It  forms  the  southern  boundary  line 
-of  the  road,  and  forms  the  north  side  of 
an  indosure  around  a  field  and  barnyard, 
which  field  and  bamy.ird  lie  between  the 
two  imstures,  and  separate  them  from  each 
other.  The  road  runs  through  the  south  end 
-of  the  north  and  larger  pasture,  having  the 
field  and  barnyard  fence  on  the  south.  It 
requires  an  additional  fence  on  the  north 
side  of  the  road  to  keep  out  stock.  The 
fence  on  the  south  side  is  partly  wli-e  and 
board,  and  partly  a  rock  fence.  The  wire 
and  board  fence  is  a  good  substantial  fence, 
4ind   will   turn   cattle,  but   the   rock   fence 


requires  some  repairing."  On  cross-examina- 
tion he  testified:  "TTiere  is  no  open  gap  con- 
necting the  two  pastures,  nor  was  there 
any  when  the  road  was  laid  out.  They  are 
two  separate  pastures,  divided  by  a  field  and 
barnyard,  both  inclosed  by  fence.  The  land- 
over  which  the  road  runs  was  worth  about 
twelve  to  fifteen  dollars  per  acre  at  the  time 
the  road  was  laid  out  and  established.  I  am 
familiar  with  the  value  of  the  land  of  those 
pastures,  as  well  as  of  lands  in  the  neighbor- 
hood at  the  time;  that  is,  in  the  m<mth  of 
September,  A.  D.  1887."  Louis  Rittermann. 
a  witness  for  the  defendants,  testified:  "I 
lived  near  the  Herff  and  Dlttmar  pasture 
for  many  years,  and  rememl)er  the  time 
when  the  road  was  laid  out,  and  was  famil- 
iar with  the  value  of  lands  in  the  neighbor- 
hood, as'  well  as  of  the  lands  over  whldi 
the  road  runs,  in  September,  A.  D.  1887, 
when  the  road  was  laid  out.  The  land  was 
not  worth  more  than  twelve  to  fifteen  dol- 
lars per  acre.  I  am  familiar  with  the  lo- 
cality over  which  the  road  runs.  There  are 
two  separate  and  distinct  pastures,  and  be- 
tween the  pastures  is  a  field  and  a  barnyard, 
which  field  and  barnyard  adjoin  each  otiber 
and  separate  the  two  pastures.  That's  the  way 
it  was  when  the  road  was  laid  out,  and  la  that 
way  stilL  The  only  way  to  drive  cattle  from 
one  pasture  to  the  other  is  to  drive  through 
the  barnyard  first,  and  it  becomes  necessary 
to  open  two  gates.whlch  are  kept  closed.  The 
barnyard  is  Inclosed  by  a  rock  fence,  and  tbe 
field  by  a  barbed-wire  and  six-inch  boanl 
fence.  The  wire  and  board  fence  is  in  good 
condition,  and  will  turn  off  cattle,  and 
the  rock  fence  is  low  at  some  places,  and  re- 
quires repairing.  The  only  additional  fen- 
cing whldi  is  necessary  is  a  string  of  fence 
on  the  north  side  of  the  road.  A  good  barb- 
ed-wire fence  with  one  six-inch  board,  and 
posts  eight  feet  apart,  would  cost  one  hun- 
dred and  thirty-six  dollars  per  one  thousand 
yards.  Sndi  a  fence  would  turn  cattle.  I 
know  tbe  value  of  fencing.  I  have  done  such 
work  myself."  Hoefllng  and  Horn  also  tes- 
tified in  behalf  of  defendants,  and  corrobo- 
rated the  statements  made  by  WUllam  Locke 
and  Louis  Rltterman. 

We  cannot  gather  from  this  statement  of 
what  ttie  witnesses  swore  sufficient  testimony 
upon  which  to  bnsc  a  Judgment  for  $G00. 
Say  that  the  land  was  worth  $110  per  acre, 
and  tliat  $225  worth  of  fencing  was  required; 
we  would  only  have  $555  damages.  But 
the  witness  Hcrff  says  he  docs  not  know 
what  the  value  of  the  land  was  in  1887  whin 
appropriated  by  the  county,  but  guc.sst>s  it 
ought  to  have  been  worth  half  as  much  as 
it  was  at  time  of  trial.  The  other  four  wit- 
nesses, one  of  Qiem  the  county  surveyor, 
who  was  introduced  by  the  appellees,  placet* 
the  value  of  the  land  in  1887  from  $12  to  $ir> 
per  acre,  and  it  was  proved  that  about  three 
acres  of  laud  was  appropriated.  It  is  shown 
that  one-half  of  a  mile  of  fencing  was  re- 
quired by  the  laying  out  of  the  road,  and  it 
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was  shown  by  the  witnesses  that  it  would 
<»st  $136  to  buUd  1)000  yards  of  fence. 
There  is  no  attempt  to  prove  up  any  dam- 
ages except  the  loss  ot  the  three  acreft  of 
■land  and  the  amount  that  had  to  be  paid  for 
additional  fencing.  There  Is  no  deprecati<Ha 
•of  the  other  land  alleged  or  proved,  and, 
■on  the  other  liand,  the  proof  showed  that  the 
land  had  doubled  In  value  in  three  years. 
There  being  no  attempt  to  show  depreda- 
tion In  the  value  of  the  remaining  laud,  the 
true  measure  of  damages  in  this  case  would 
be  the  value  of  the  land  appropriated  by  the 
county  at  time  of  the  appropriation,  and  the 
amount  required  to  traOd  the  additional  fence 
necessitated  by  the  laying  out  of  the  road, 
with  8  per  omt.  interest  par  annum  frmn  time 
of  appropriation  of  the  land.  Taking  tbe  blu- 
est value  placed  by  all  the  witnesses  who 
speak  positively  as  to  the  matter  on  the  land, 
to  wit,  $45,  and  placing  the  fence  required  to 
l>e  built  and  repaired  at  1,000  yards,  and  the 
cost  at  $136,  and  we  are  of  the  opinion  that 
this  Is  tbe  Ugbest  amount  shown  by  the  evi- 
dence. It  Is  the  Judgment  of  this  court, 
therefore^  that  the  judgment  of  the  district 
court  be  reversed,  and  that  the  appellees 
recover  of  appellant  the  sum  of  $181,  with 
8  per  cent  Interest  from  September  13, 
1887,  and  that  the  costs  of  this  court 
and  the  district  court  be  adjudged  against 
the  appeUees,  the  cost  of  the  commissioaers' 
court  to  be  paid  by  appellant 


DAVIS  et  al.  v.  BSTES. 

tCoort  of  CiTil  Appeals  of  Texas.    Sept.  5, 

1803.) 

ArPBAI/— AVFIRMANCB— BuKD — TkANSORIPT. 

1.  Under  Gen.  Laws  Called  Sess.  22d  Leg. 
p.  44,  art.  1404,  prescribing  as  the  coodition  of  an 
appeal  bond  "that  appellant  shall  progecute  his 
appeal  with  elfect,  and,  in  case  tne  Judgment 
<>f  the  supreme  court  or  the  court  of  civil  ap- 


'  api 

and,  in  case  the  judgment  of  the  said  court  of 
civil  appeals  shall  be  against  the  defendants 
herein,  they  shall  perform  the  judgment,"  etc., 
of  said  court  and  pay  damagea  awarded,  is 
not  so  defective  as  to  deprive  the  court  of  civil 
appeals  of  jurisdiction  to  affirm  the  judgment 
below  on  motion  of  tbe  appellee. 

2.  A  motion  to  file  the  transcript  out  of 
time  must  be  8aiq>orted  by  facts  In  excuse  of 
the  default,  dther  verified  or  apparent  of  rec- 
ord. 

Appeal  teova  district  court,  Bowie  county; 
John  It.  Sbepard,  Judge. 

Action  by  B.  T.  Este^,  administrator, 
against  A.  M.  Davis  and  others,  for  posses- 
tton  of  land.  Judgment  for  plaintiff.  De> 
feidants  appeal.    Afflrmed. 

Talbot  &  Hurt  for  ai>pellants.  Henry  & 
Henry,  for  ai^cllee. 

nsiJBTl,  3.  October  19,  1S02,  appeUee 
•btalncd  a  Judgment  In  the  district  court 
of  Bowie  county  against  appellants  for  the 


recovery  of  a  lot  of  laud  situated  in  tilie 
town  of  Texarkauu,  and  conn  of  suit  On 
the  same  diiy  appellants  gave  notice  of  ap- 
peal, and  on  November  9th  they  had  ap 
proved  and  filed  a  snpersedcns  appeal  bond. 
No  transcript  was  tiled  in  the  appellate 
court  vilthin  the  time  prescribed  by  law, 
and  on  June  14,  1803,  the  appellee  filed  a 
certificate  and  motion  for  aillrmance  in  the 
dvil  court  of  appeals  of  the  second  district 
to  wtdch  the  cause  was  then  returnable,  to 
which  motion  the  iippellauts  filed  opposition 
In  said  court  and  tlie  same  was  submitted. 
Subsequently  the  submission  was  set  aside, 
the  motion  oontinned,  and  the  cause  trans- 
ferred to  this  com-t  The  certificate  and 
motion  for  atiirmance  are  In  legal  form, 
and  present  a  proper  case  for  the  summary 
disposition  asked,  and  the  court  should 
grant  the  motion,  unless  there  be  sufficient 
legal  reasons  shown  in  appellants'  opposi- 
tion to  defeat  the  right  to  an  affirmance 
on  certificate.  The  grounds  relied  on  to 
defeat  the  affirmance  are  that  the  appeal 
bond  filed  is  defective  and  Insufficient  to 
give  this  court  Jurisdiction,  and  that  on 
June  10,  1893,  two  of  the  five  appellants, 
vis.  W.  C.  Hardin  and  the  Muldoon  Monu- 
ment Company,  sued  out  and  perfected  a 
writ  of  error.  The  appeal  bond  la  defective 
in  its  conditions.  It  is  as  follows:  "Condi- 
tioned that  the  defendants  herein  shall  pros- 
ecute this  appeal  with  effect  and,  in  case 
the  Judgment  of  the  said  court  of  dvll  ap- 
peals shall  be  against  the  defendants  here- 
in, th^  shall  perform  the  Judgment,  sen- 
tence, or  decree  of  the  said  court  of  dvll 
appeals,  and  poy  all  such  damages  as  said 
court  may  award  against  the  defendants 
herein,"  etc.  The  law  requires  that  the  bond 
shall  be  c<mdltiMied  "that  appellant  shall 
prosecute  his  appeal  virith  effect,  and,  in 
case  the  Judgment  of  the  supreme  court 
or  the  court  of  dvll  appeals  sliall  be  against 
him,  he  shall  perform  its  Judgment  sen- 
tence, or  decree,"  etc.  Gen.  Laws  Called 
Sess.  22d  Leg.  p.  44,  art  1404,  Does  the 
defect  in  the  appeal  bond  i>revent  tliis  court 
from  acqtiirlng  Jurisdiction  of  the  cause? 
If  80,  we  are  without  power  to  affirm  the 
Judgment.  Oiu:  supreme  court  has  repeat- 
edly held  that  an  appeal  bond  must  sub- 
stantially comply  with  the  statutory  con- 
ditions b^ore  that  court  could  acquire  Ju- 
risdiction. Doss  V.  Griswold,  1  Tex.  09; 
Young  V.  Russell,  60  Tex.  684.  Errors  in 
matters  of  description  are  held  not  Juris- 
dictional; and  are  waived  if  not  objected  to 
In  proper  time.  Zapp  v.  Mlchaells,  56  Tex. 
395.  It  also  holds  that  defects  in  amount 
and  number  of  sureties  may  be  cured  by 
the  ffilng  of  a  new  bond.  Shelton  v.  Wade, 
4  Tex.  148;  HoUis  v.  Border,  10  Tex.  277; 
Scranton  v.  Bell,  3o  Tex.  413;  Long  v. 
Smith,  39  Tex.  160;  King  v.  Hopkins,  42 
Tex.  48.  In  tbe  Tynberg  Oase,  76  Tex.  418, 
18  S.  W.  Rep.  315,  without  overruling  any 
previous   decl^ons  of  the  court,   but  with 
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ttie  evident  purxHwe  of  Interprotlng  and  lim- 
iting previous  judicial  ezpreBBions  on  the 
subject,  Otdef  Justice  Stayton,  speaidng  for 
the  coiut,  sajss:  "The  matu  purpose  of  a 
txKtd  la  to  give  security  to  the  adverse  pai^ 
:t7,  and,  if  the  bond  filed  be  not  snoh,  in  all 
reepectB,  as  the  law  requires  for  this  pvi- 
poae,  this  court  «iill  not  consider  tjhe  case 
•ver  the  objection  of  tl>e  party  snlltled  to 
such  protection,  If  <ob:}eetlun  be  made  in 
the  proper  time  and  manner.  There  ape 
expressions  to  be  ;found  in  opinions  from 
irhich  it  might  be  inferred  that  1^  ^vlng  of 
ft  bond  atncfly  in  •coordanoe  with  the  stat- 
ute was  essential  to  the  Jarisdiotttm  e<f  this 
court;  but  It  must  be  understood  tbett  the 
constitatlon  confess  on  this  court  What  Jn- 
irisdictlim  it  lias  as  to  subject-mattec,  and 
t3iat  parties  may  waive  irregnlarlties  as  to 
matters  Intended  sole^  tar  ttieir  ben^t" 
Se^  also,  Richer  v.  CoUIns,  81  Tex.  •662,  17 
».  W.  Rep.  S78.  It  will  thus  he  seen  that 
our  ei^EH^eme  oourt  has  taken  Jiulsdiction 
in  eases  wheee  the  defects  in  appeal  bonds 
ooifld  be  and  -were  waived  by  the  parties 
for  whose  benefit  the  bonds  were  givm, 
or  where  suah  deCcels  conld  be  and  -were 
cured  by  filing  new  'bonds.  In  entertaining 
jiuifidletlon  under  such  condlH^ns,  the  court 
has  done  so,  not  :by  express  statutory  direc- 
tion, but  through  aulSiorlty  of  statutory  con- 
stnnction.  In  creating  tills  oourt  the  legls- 
latnre  enacted  an  additional  prorleion  of 
law  governing  -the  subject  of  -flelectlve  »p- 
pead  bands,  as  follows:  "When  ttiere  is  a 
-defect  of  substance  or  form  in  any  appeal 
•or  ■vvTlt  of  error  bond,  on  motion  to  dismiss 
the  same  tor  such  defect,  lihe  court  may  al- 
low the  same  te  be  amended  by  filing  In 
said  court  Af  cItU  appeals  a  new  bond,  on 
«ach  terms  as  the  count  may  prescribe." 
■Gen.  Laws  CaUod  Sess.  22d  Leg.  p.  82,  f  39. 
Now  this  court,  by  express  provlelon  of 
statute,  is  requirea  to  trc«rt  defects  in  »p- 
peal  bonds,  in  sdbstaaace  or  form,  In  the 
same  way  that  fhe  supreme  oourt,  under 
right  of  eonetructlou,  treated  defects  in 
amount  and  nniuber  of  8ai\Hie8,  vis.  allow 
tltem  to  be  cured  by  tlte  filing  of  new  bonds. 
Upon  the  same  principle  that  the  supreme 
court  took  Jurisdiction  In  such  cases,  tills 
court  win  take  Jm-lKdlction  of  appeals  on 
the  filing  of  bondfi,  the  defects  In  which  it 
imist  allow  cured  under  express  statutoiy 
1>rorisions.  In  the  Bght  of  the  decisions 
of  onr  supreme  -Gonit  and  the  recent  act 
«f  the  legislature  before  quoted,  we  con- 
clude ttwt  this  court  acqidrert  jurisdiction 
of  this  cause  upon  the  approval  and  filing 
of  the  appeal  bond  in  the  court  bdow. 

The  defect  in  the  appeal  bond  not  being  a 
Juitedictlonal  matter,  the  .  appeUaats  will 
not  be  permitted  to  successfully  urge  it, 
their  own  wrong,  in  opjiositlon  of  the  right 
ef  appellee,  to  an  afflrmance.  The  fact 
that  a  writ  of  errcH:  has  been  sued  out  and 
perfected  at  a  date  too  late  for  the  cause 
to  be  anbmitted  during  Oie  term  at  which 


the  affirmance  was  asked  furnishes  no  legal 
gi-ound  fbr  us  to  refsse  the  motion.  P«r« 
V.  Oarsa,  82  Tejc.  B71. 

if^pellantB  also  seek  to  excuse  themsdves 
for  not  ffihig  £he  transcript  <m  appeal  In  the 
time  required  by  law,  and  ask,  in  case  the 
ceort  takes  jurisdiction,  that  they  now  be 
permitted  to  file  the  transcilpt  The  facts 
toucliing  this  point  are  not  verified  In  any 
wsry,  and  are  not  apparent  of  recwrd,  and 
we  cannot  thesefore  consider  them. 

Motion  to  affirm  the  Judgment  against 
app^ants  and  sureties  granted. 


WELLS.  PARGO  &  CO.-^  EXPRESS  r. 

FULLER.  I 

(Court  of  Civil  Appeals  of  Texas.    Sept.  5. 

1893.) 

ExPKEss  Companies  —  Contract  or  Shiphest  — 

Fixrna  Route — Pakol  Evidekob— Neolioesce 

— Dahaobb. 

1.  Damages  for  maital  snSering  of  a 
mother,  caused  by  breach  of  contzad  of  an  ex- 
press company  to  ship  the  corpse  of  her  child, 
cannot  be  recovered,  the  contract  having  been 
made  hy  another  cAild  of  hers  in  ISie  iiame  of 
his  father,  uxd  she  not  havlnK  been  .named  in 
the  contract,  and  even  her  existenjce  not  hav- 
ing been  disclosed  to  the  company. 

2.  A.  bill  of  lading  eiven  by  an  exprcHs 
eompany,  undertaking  to  forward  to  .peint  near- 
est destination  reached  by  the -coinpaDy,  (which 
was  the  point  of  destination,)  subject  to  condi- 
tion that  the  company  should  not  be  liable  ex- 
cept as  forwarders  only  within  their  own  iin* 
of  communication,  does  not  fix  the  route  of 
shipment  over  the  company's  line,  hut  leaves 
the  company  free  to  choose  the  route. 

3.  Such  a  ireceipt,  Ihovirh  ticaad  by  the  ex- 
press company,  only  constitutes  a  contract, 
which  cannot  be  varied  by  parol. 

4.  Though  a  contract  of  a  carrier  to  tranx- 
port  goods,  which  does  not  expressly  ^lesiKnate 
the  route,  gives  tlie  carrier  the  right  to  fix  it. 
he  must  select  a  Jisual  and  reasoaab^  .safe  and 
direct  route. 

5.  Where  a  carrier  selects  a  roundabout 
route  it  is  a  qnesfion  for  the  jury  whetlier  the 
carrier  was  nctgligent  in  so  douig. 

Appeal  from  district  court,  Lamar  county; 
H.  B.  Blrmln^am,  Special  Judge. 

Action  by  B.  F.  FuUer  against  the  WtHs, 
Fargo  A  Oo.'s  Express  for  breach  of  con- 
tract of  shipment.  Judgment  for  plaintitT. 
Defendant  appeals.    Reversed. 

Alexander,  Chirk  &  Hall,  for  appellant. 
Dudley  ■&  Moore,  for  appeDee. 

PINLBY,  J.  This  case  was  aflhmed  by  the 
court  of  cbrtl  apyeate  <of  the  second  district, 
a  rehearing  granted,  and  tliea  transfeired 
to  this  court  We  are  not  advised  of  the 
grounds  upon  'H'hich  ttte  court  granted  the 
motion  for  rebearlng.  There  are  three  qnes- 
ticns  raised  by  assignments  of  error  wtuch 
we  deem  of  controlling  importance  in  the 
case,  and  necessary  for  decision:  (1)  Can 
the  appellee  recover  for  the  mental  Buffering 
of  his  wife?  (2)  Was  tlie  evidence  admissi- 
ble which  tended  to  prove  that  verbal  di- 
rection was  given  by  the  shipper  to  tho 
currier   fixing   tiie  route   of   shipment,    and 


'  Rehearing  dcni(.-d. 
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muA  route  agreed  to  I9  tbe  earrier?  (3) 
Wtmt  wa«  the  pvlvUegc  and  r«apoDflibUit7  of 
the  carrier  in  regard  to  the  route  of  8hip> 
ment?  These  questiona,  correctly  answered, 
we  think.  wlU  solve  all  the  legal  diffl<ndtle» 
1b  the  case,  and  render  the  con^deratlon  oC 
other  points  ralaed  nonecessary.  We  wUl 
eenalder  them  In  the  order  stated. 

1.  The  contract  with  the  ezpreas  company 
for  the  BhlpmeBt  of  tbe  remains  of  Dlxer 
Fidler  was  made  by  T.  A.  Fuller,  in  tbe 
name  <rf  his  father,  tbe  appellee,  to  whom 
the  remains  were  consigned  at  Paris,  Tex. 
Mrs.  Fuller  was  In  no  way  named. in  the 
contract.  Her  relation  to  the  deceased,  even 
her  existence,  was  in  no  way  disclosed  to  tbe 
earrUv:  Tlierefbre  her  mental  angaieb  and 
suffering  could  not  have  been  reasonably  in 
the  contemplation  of  the  express  compaay 
as  a  probable  consequence  of  a  breach  of  the 
centmct.  In  suits  ft)r  damages  based  upon 
broach  of  contract,  recovery  may  be  had  for 
such  injuries  only  as  may  reasonably  have 
been  contemplated  as  a  probable  result  at 
such  breadi  by  the  party  sought  to  be 
charged.  That  tbe  mental  .suffering  of  the 
wife  is  not  a  proper  element  of  damages  in 
eases  of  this  character,  when  she  is  not  a 
known  party  to  the  contract,  and  is  not  dis- 
desed  aa  a  beneflelary  of  it,  we  think  is 
fully  settled  by  our  supreme  court  Tele- 
graph Co.  V.  Kirkpatrlck,  76  Tex.  217,  13 
S.  W.  Itep.  70?  Tetegraph  Co.  v.  Carter,  (Tex. 
Sup.)  22  S.  W.  Rep.  901.  It  was  error,  there- 
fore, to  admit  any  testimony  as  to  the  mental 
sufferLiig  of  Mrs.  Fuller. 

2.  Upon  the  payment  of  tbe  express  charges 
by  T.  A.  Fuller,  tbe  agent  of  tbe  company 
executed  and  delivered  a  receipt  or  bin  of 
ladiuj;  to  him,  the  material  part  of  which  is 
as    follows:      "Received    of    B.    F.    Fuller, 

corpse,  valued  at  ,  addressed  to  B.  F. 

i'uller.  Purls,  Texas,  which  we  undertake 
to  forwaxd  to  the  point  nearest  destination 
reached  by  this  company,  on  these  condi- 
tions, namely:  Wells,  Fargo  &  Company 
shall  not  be  held  liable  for  loss  or  dam- 
ages, except  as  forwarders  only  within  their 
own  line  of  communication.  •  •  •"  The 
undertaking  of  the  company  was  to  forward 
"to  the  point  nearest  destination  reached  by 
the  company."  The  unilisputed  evidence  is 
that  the  company  operated  its  line  to  Paris, 
Tex.;  therefore  the  obligation  was  identically 
tbe  some  as  it  would  have  been  had  the 
contract  read,  "We  undertake  to  forward 
to  the  point  of  destination,"  viz.  Paris, 
Tex-  There  is  no  language  in  the  contract 
whidi  fl.ves  the  route  of  shipment  The 
clause  limiting  tbe  liability  ot  the  company 
to  that  of  "forwarders  only  within  their  own 
line  of  communication"  was  inserted  in  the 
contract  for  an  entirely  different  pm-pose. 
It  merely  limits  the  liability  of  the  compimy 
to  injuries  occurring  on  the  line  operated  by 
it,  and  does  not  confine  the  shipment  to  its 
own  line.  It  Is  a  privilege  and  right  of  the 
shipper  to  route  his  slilpments.    If  he  fails 


to,  exerciss  this  rljfiit,.  thea  tii«  law  flaes  tbe 
right  in  tbe-  cadrrier,  with  eertata  Imposed 
reatrictiaBs  or  limitations.  In  si  c««tract 
of  Bbi]^B«nt  which  fails  in  exprsss  terms 
to  pswfi&K  tbe  rs«te^  the  ri^ht  of  the  shipper 
tO'  ohoose  the  route  is,  by  force-  of  law,  Im- 
prcsssd  upon,  aad  becomw  a  part  of,  the  con- 
tract as  effectually  as  if  expressed  therein. 
The  receipt  given  by  the-  express  company 
pusports  to  state  tbe  tecma  upon  which  the 
shipment  wa»  made,,  aod,  though  signed 
only  by  tbe  carrier,  wlten  accepted  by  the 
shipper,  he  became  a  party  to  it,  bound  by 
its  terma  Hutch.  Carr.  {S  120,  122.  It  con- 
tains all  tbe  necessary  elements  of  a  flipping 
cootEact,  and  nndtv  well-establldied  prin- 
ciples it  must  be  teeated  aa  the  final  agree- 
ment of  tbe  parties.  Into  which  all  parol 
negotlatkMis  and  understaadiBgs  were  merged, 
and  1^  its  terms  the  duties  and  liabilities  of 
the  parties  thereto  must  be  determined.  "Re- 
sort cannot  be'  had  t»  prior  or  eontesoporane- 
ous  paroi  negotiations  or  agreem^its  to  vary 
its  terms."  And  this  rule  applies  not  only 
to  its  express  provlsloas,  but  to  the  legai  im- 
port of  the  contiaet,— the  further  provisions 
which  tbe  law  makes  for  the  parties,  snah 
as  the  right  of  tlie  earrier  to  loote  tbe  ship^ 
ment  when  the  contract,  in  its  express  terms^ 
is  sUeot  upoa  tbaX'  point  Hutch.  Carr.  M 
12Gb,  127;  Port  Bills  Lad.  it  M,  65,  aoA 
cases  elted;  Arnold  v.  loam,  20  Tex.  336; 
The  Delaware,  14  WaU.  57&;  WhUe  v.  Aab- 
ton,  51  N.  Y.  283;  Oreery  v.  EBoUy,  14 
Wend.  26.  In  tbe  D^aware  Case,  supra,  it 
was  held  that  a  clean  bill  of  lading— tiuit  is 
to  say,  a  bill  of  ladUig  which  is  silent  an  ta 
tlie  place  of  stowage— embra'oes  an  implied 
obligation  that  tbe  good»  are  to  t)e  stowed 
under  deok,  tbe  custom  or  usage  being-  Im- 
I>ressed  upon  the  contract,  and  becoming  a 
part  thereof.  This  tieing  so,  parol  evidence 
of  an  agreement  that  the  goods  were  to  be 
ploxiedi  on  deck  was  inadmissiUe,  because 
its  effect  was  to  vary  or  contradict  the  terms 
of  the  written  contract.  In  tbe  cose  ot 
White  V.  Asliton,  supra,  the  defendants  con- 
tracted to  transport  a  quantity  of  barley  for 
plaintiff  from  Albany  to  New  York,  to  be 
delivered  in  good  order,  "the  dangers  of 
seas  alone  excepted."  Tbe  bill,  of  lading 
was  silent  a»  to  tiie  route.  There  were  two 
customary  or  usual  routes, — one,  the  insde 
or  canal  route;  the  other,  the  outside  or 
ocoau  route.  The  defendants  took  tbe  latter, 
and  the  barley  was  Injured  by  the  peril  of 
tlie  seas.  In  aa  action  to  recover  damages, 
plaintiff  offered  to  provci  in  substance,  tliat 
before  signing  the  biU  of  lading,  with,  the 
design  of  effecting  insurance,  and  imowiug 
tliat  it  was  necessary  for  the  parties  to 
designate  a  route,  the  defendants  agreed  to 
transport  the  barley  by  the  inside  route,  and, 
rulylng  on  said  agreement  he  caused  tli« 
burley  to  be  insured  by  that  route,  and  in 
consequence  of  the  taking  of  the  other 
route  he  lost  the  insurance,  and  suffered  the 
ddiiuiges  claimed.    It  was  held  that  by  the 
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contract  defendants  had  the  cbolcc  of 
routes,  aqd  that  It  was  not  competent  to 
rary  or  contradict  It  by  parol.  It  was  error 
for  the  court  to  admit  the  testimony  of  T. 
A.  Puller,  to  the  effect  that  he  directed  liie  ex- 
press agent  to  ship  the  corpse  from  S<1  Paso, 
by  the  Texas  &  Paclflo  Railroad,  to  Ft 
Wwtb,  and  from  that  point  direct  to  Paris, 
and  that  the  agent  agreed  to  do  so. 

3.  In  contracts  of  shipment  which  are 
silent  In  their  express  terms  as  to  the  matter 
of  route,  as  before  stated,  the  carrier  has  the 
right  to  choose  the  route;  but  this  must  be 
understood  with  the  qualification  that  this 
selection  must  be  made  with  due  regard  to 
the  rights  of  the  other  parties  concerned. 
The  carrier  must,  at  its  peril,  select  a  usual 
and  reasonably  safe  and  direct  route.  It  can- 
not arbitrarily  select  a  known  unsafe  route, 
except  at  the  risk  of  incuiTing  liability  for 
negligence.  Express  Co.  v.  Kountze,  8  Wall. 
342;  Transportation  Co.  v.  Kahn,  76  lU. 
520.  Neitho*  can  it  arbitrarily  choose  a 
long,  Inexpedltlous  route,  without  assuming 
the  risk  of  delay  incident  to  the  choice. 
Snow  T.  RaUway  Co.,  109  Ind.  425,  9  N.  E. 
Rep.  702;  Hutch.  Carr.  {§  312,  313.  The  rule 
seems  to  be  that  the  carrier,  In  the  exercise 
of  this  ri^t,  must  use  such  care  In  relation 
to  the  shipment  as  an  ordinarily  prudent 
person  would  use  under  similar  dream- 
stances.  The  character  of  the  goods  shipped, 
whether  perishable  or  not,  the  apparent  ob- 
ject to  be  subserved  by  the  shipment,  and 
all  the  stuToundlng  circumstances  throwing 
light  upon  the  shipment,  must  be  considered 
by  the  carrier  In  the  exercise  of  the  right  of 
routing;  and  if  It  falls  to  use  that  degree 
of  care  which  an  ordinarily  prudent  person 
would  use  under  like  conditions  it  is  held 
responsible  for  damages  proximately  result- 
ing from  its  ne^igence  In  the  sdectlon  of 
the  route.  Ebcpress  companies  transport 
their  freight  usually  upon  railroads  and  other 
public  carriers  which  they  do  not  own  or  con- 
trol; and  In  some  Instances  particular  ex- 
press companies  have  been  cut  off  from  the 
most  direct  and  expeditious  routes  by  rail- 
roads refusing  them  accommodations  or  dis- 
criminating against  them  In  charges.  But' 
since  the  enactment  of  what  Is  known  as 
the  "equal  facility  statute"  by  the  twentieth 
legislature,  railroads  In  Texas  are  compelled 
under  heavy  penalty  to  afford  equal  facilities 
to  all  express  companies  without  discrimina- 
tion in  charges,  and  express  companies  have 
the  privilege  of  transporting  their  express 
matter  over  any  and  all  railroad  routes  In  the 
state.  Sayles'  CivU  St  art  4255a.  With  these 
facilities  furnished  them  for  transportation 
under  laws  of  the  state,  if  an  express  com- 
pany, in  exercising  its  right  of  routing  when 
the  shipper  has  failed  to  do  so,  chooses  a 
long  or  inexpcditious  railroad  route,  when 
there  is  a  direct  and  speedy  line  which  It 
may  use,  and  when  the  circumstances  sur- 
rounding the  shipment  indicate  that  delay 
will  be  damaging.  It  should  be  held  liable 


for  any  damage  proximately  resulting  firom 
the  additional  time  consumed  in  the  Journey. 
The  action  of  the  express  company  in  taking 
the  corpse  around  by  the  southern  route  is 
simply  a  question  of  negligence,  gnd  it  should 
have  been  submitted  to  the' Jury  as  such. 
We  think  the  charge  of  the  'court  in  tbi» 
case  failed  to  present  the  case  in  this  light 
to  the  Jury,  and  is  subject  to  the  objection 
urged  agiiinst  the  fifth  paragraph  of  the 
charge.  For  the  errors  pointed  out  in  this 
opinion  the  cause  is  reversed  and  remanded. 


HANEY    V.    FRANCO-TEXAN   LAND   CO. 

(Court  of  Civil  Appeals  of  Texas.     Sept  20. 

1893.) 

KBVIEW  ox  APPBAI.— ASSIOKMEST  OV  EbBOBS. 

An  assignment  of  error  which  is  not 
copied  in  the  briefs  cannot  be  considered  on  ap- 
peal. 

Appeal  from  district  court,  Parker  coan^; 
J.  W.  Patterson,  Judge. 

Garnishment  proceedings  by  J.  N.  Haney 
against  the  Franco-Texan  Land  Company 
on  a  judgment  against  W.  O.  Martin  and 
others.  Judgment  for  defendant  Plaintiflf 
appeals.     Affirmed. 

Chas.  F.  Stlltz  and  Jasper  N.  Haney,  tor 
appellant 

Conclusions  of  Fact  and  Law. 

HEAD,  J.  This  Is  a  garnishment  suit  by 
appellant,  Jasper  N.  Haney,  against  appel- 
lee, the  Franco-Texan  Land  Company,  as 
garnishee  to  W.  G.  Martin  et  aL  On  the 
13th  day  of  May,  1887,  appellant  Haney,  to 
the  district  court  of  Park«  county,  recov- 
ered Judgment  against  W.  G.  Martin  et  aL 
for  $6,171.66  and  costs.  On  the  17tli  Oc- 
tober, 1888,  said  Martin,  In  the  district  cotut 
of  Taylor  county,  recovered  a  Judgment 
against  the  Franco-Texan  Land  Company, 
garnishee  herein,  for  one-ninth  of  $10,000,  or 
$1,111.11.  On  the  20th  October,  1888,  ap- 
pellant Haney,  (based  upon  his  Judgment 
of  Martin  et  al.,)  sued  out  a  writ  of  garnish- 
ment against  the  Franco-Texan  Land  Com- 
pany, and  had  it  properly  served  on  the 
company.  The  company  appealed  the  case, 
wherein  Martin  recovered  against  it  in  Tay- 
lor county,  to  the  supreme  court,  which  was 
affirmed  June  9,  1891.  On  May  9,  1880, 
garnishee  answered,  setting  up  the  facts  of 
the  judgment  against  It  in  Martin's  favor, 
and  stating  therein  the  appeal  to  the  su- 
preme court  Thereupon,  the  garnishment 
case  was,  by  consent  of  both  parties,  regu- 
larly continued  to  await  the  result  of  the 
appeal  In  the  supreme  court,  which  was  af- 
firmed 9th  June,  1891.  On  the  27th  of  No- 
vember, 1891,  this  case  was  tried  before  the 
cotu*t  without  a  Jury  upon  the  answer  of 
garnishee,  and  its  contest  by  plalntlft,  and 
Judgment  rendered  dlschai^stng  the  gar- 
nishee, upon  the  ground  that  the  Judgment 
in  Martin's  favor  was  sot  such  a  debt  as 
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could  be  reached  by  garnishment  Appel- 
lant has  assigned  only  one  error,  which  as- 
signment is  not  copied  in  his  brief  filed  in 
the  supreme  conrt,  and  transferred  to  us, 
and  cannot,  therefore,  be  considered.  Blank- 
enshlp  V.  KeHy..(Tex.  Civ.  App.)  23  8.  W. 
Itep.  27;  Chappkl  ▼.  Railway  Co.,  76  Tez< 
82.  12  S.  W.  Rep.  977;  Rule  29,  Ct  Clr. 
App.,  S4  Tex.  701.  20  S.  W.  Key.  vill.  As  we 
find  no  error  apparent  of  record,  which  we 
would  be  authorized  to  consider  In  the  ab- 
sence of  an  assignment,  the  Judgment  of  the 
court  below  must  be  In  all  thlugi<  ufflnuod. 

STEPHENS,  J.,  dlsqunUfled  and  not  slt- 
ttnif. 


ATKBSON  V.  BII.GER. 

(Conrt  of  CItU  Appeals  of  Texas.     Sept.  20, 

18&a) 

Statb  School  Lands— Boka  Fide  Sbttleb— 

fokfeitcse. 

1.  Under  Act  April  1,  1887,  {  9,  requiring 
the  applicant  for  the  purchase  of  state  Rchool 
land  to  be  an  actual  settler,  in  Kood  faith,  an 
applicant  is  not  entitled  to  his  selection,  where 
he  only  built  a  small  house  thereou,  which  re- 
mained unoccupied,  and  once  plowed  a  fire 
((uard  aronnd  it,  but  lived  on  other  land,  where 
he  was  employed. 

2.  Act  April  1,  1887,  |  11,  proridiug  that 
"if  any  purchaser  [of  state  school  landf  shnll 
ftdl  to  reside  upon  and  improve  in  good  faith 
the  land  purchased  by  him,  he  shall  forfeit  said 
land  and  all  payments  made  theteon  to  the 
state,  and  such  land  shall  again  be  for  sale  as 
if  no  such  sale  and  forfeiture  had  occurred," 
does  not  require  the  state  to  obtain,  by  action 
against  the  purchaser,  a  decree  of  forfeiture, 
before  the  land  may  be  sold  to  a  subsequent 
purchaser. 

Error  from  district  court,  Carson  county; 
B.  M.  Baker,  Judge. 

Action  in  trespass  to  try  title  by  Frank 
Bllger  against  J.  B.  Atkeson.  PlalntifT  hod 
Judgment,  and  defendant  brings  error.  Re- 
versed. 

The  other  facts  fully  appear  in  th%  follow- 
ing statement  by  TARLTON,  C.  J.: 

Frank  Bllger,  on  April  24,  1891,  in  this  ac- 
tion of  trespass  to  try  title,  brought  by  Iiim 
September  26,  1890,  recovered  from  J.  B. 
Atkeson  Judgment  for  "Sec.  No.  24,  in  block 
B4,"  of  state  school  land  in  Carson  county. 
The  claim  of  the  plalntUI  ia  founded  upon  a 
purchase  from  one  W.  D.  Rippey,  who,  it 
is  alleged,  acquired  a  right  to  the  land  by 
a  compliance  with  the  provisions  of  the  act 
of  April  1,  1887,  having  reference  to  the 
sale  of  land  belonging  to  the  public  free 
scboola  The  claim  of  the  defendant  and 
plaintiff  In  error,  Atkeson,  Is  founded  upon  the 
contention  that  neither  the  plaintiff,  Bllger. 
nor  his  vendor,  Rippey,  ever,  "in  good  faith, 
settled"  upon  the  land,  as  prescribed  by  the 
act  Invoked  by  them;  that  if.  In  fact,  such 
settlement  was  made  by  the  plaintiff,  he 
wholly  abandoned  the  land;  and  that  on 
February  17,  1890,  while  it  was  vacant  and 
onoccupled  public  domain,  he  (the  defend- 


ant, Atkeson)  settled  upon  it  in  good  faith, 
and  in  all  things  complied  with  the  require- 
ments of  the  act  referred  to.  The  learned 
trial  Judge  rests  his  Judgment  upon  the  fol- 
lowing conclusions  of  law  and  fact  found  by 
him:  "(1)  When,  under  the  pioyislons  of  the 
act  of  April  1,  1887,  land  belonging  to  the 
paUlc  free  schools  has  been  awarded  by  the 
commissioner  of  the  general  land  office  to 
an  actual  settler,  said  settler  having  com- 
plied with  the  law  to  secure  said  aw&rd,  the 
said  commissioner  of  the  general  land  office 
has  no  authority  to  declare  the  purchase 
forfeited  on  proof  of  the  purchaser's  non- 
occupancy,  filed  In  his  office,  so  long  as  the 
purcliaser  continues  to  pay  the  Interest  as  re- 
quired tiy  law.  (2)  No  such  forfeiture  can  be 
declared,  except  by  a  court  of  competent 
Jurisdiction.  (3)  When  audi  land  has  been 
so  awarded,  a  forfeiture  of  the  purchase 
can  only  be  declared  by  a  court  of  compe- 
tent Jurisdictimi  at  the  suit  of  the  state  of 
Texas;  that  is,  on  the  ground  that  the  pur- 
chaser has  abandoned  the  land,  or  failed  to 
continue  his  occupancy  of  it.  (4)  When  such 
land  so  awarded  has  been  applied  for  by 
another  person,  subsequently  settling  there- 
on, and  the  award  has  been  canceled  by  the 
commissioner  of  the  g^ieral  land  office,  and 
the  land  awarded  to  the  second  applicant 
by  said  commissioner,  on  proof  filed  of  the 
first  settler's  failure  to  continue  occupancy, 
the  superior  right  remains  with  him  who  ob- 
tained the  first  award,  and  in  an  action  of 
trespass  to  try  title  be  may  recover.  (5) 
I  find  that  W.  D.  Rippey  became  an  actual 
settler  on  the  land  in  cMttroversy,  the  same 
being  public  free  school  Innd,  on  the  10th 
day  ot  February,  1888,  and  that  he,  on  said 
daji  applied  for  the  purchase  of  the  same 
to  the  commissioner  of  the  general  land 
office,  and  that  said  commissioner  awarded 
the  same  to  him  on  the  14th  day  of  Febru- 
ary, following.  (6)  Said  Rippey  compiled 
with  all  the  requirements  of  law  as  to  filing^ 
application,  obligation  to  the  state,  payment 
of  first  payment  of  ptu*cha8e  money,  and  con- 
tinued payment  of  anntml  interest  as  it  has 
become  due;  and  the  provisions  of  said  law 
of  April  1,  1887.  in  the  said  award  to  Rip- 
pey, were  complied  with.  (7)  Said  Rippey 
occupied  said  land  about  10  days,  and  he 
sold  it  to  plaintiff,  Bllger,  by  deed  dated 
April  3,  1SS8,  which  said  deed  was  filed  in 
the  general  land  office  December  19,   1880. 

(8)  Plaintiff,  BUger,  filed  In  said  land  office 
his  application  to  purchase  the  land  In  con- 
troversy, and  the  obligation  to  the  state  pre- 
scribed by  law,  on  the  30th  October,  1890. 

(9)  On  purchasing  said  land  from  Rippey, 
BUger  erected  thereon  a  small  house,  and  at 
times  kept  bedding  and  cooking  utensils, 
and  broke,  and  caused  to  be  broken,  about 
12  acres  of  sod  land,  and  subsequently  plow- 
ed a  fire  guard  nroimd  the  land.  But  nearly 
bin  entire  time  was  spent  working  away 
from,  and  living  off,  the  land,  and  the  be<l- 
ding  and  cooking  vessels  remained  in  the 
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houa«  but  a  Aott  -while,  and  the  honsc! 
waa  Boou  abandoned,  and  the  door  nailed 
up;  and  be  baa  not  occupied  tbe  land  at 
all  since  a  few  months  after  his  purchase 
from  Rlppej.  and  has  not  attempted  to  do 
«o,  except  OB  one  oecasion,  after  Atkesoa 
took  posseaalon,  he  went  on  It,  prepared  to 
plant  wheat,  which  he  did  not  do.  {tfff  The 
'defendant,  J.  B.  Atkeson,  made  his  applica- 
tion to  the  commissioner  of  the  general  land 
office  to  purchase  the  land  in  controversy  on 
the  20lh  day  of  November,  1889,  and  he  was 
-on  that  day,  and  has  remained  ever  since, 
an  actoal  settler  thereon,  residing  continu- 
ously upon  It  during  the  whole  period.  His 
application  complied  In  all  things  with  the 
law,  and  was  rec^ved  In  the  land  office  No- 
vember 25,  1889.  (11)  Said  land  was  awards 
ed  to  Aflceson  by  the  commiasioner  of  tlie 
land  office,  on  said  application,  on  February 
17,  1890,  and  he  has  kept  up  aU  the  biterest 
payments  required  by  law,  and  with  said 
application  he  filed  the  obligation  to  the 
«tate  prescribed  by  the  statute.  (12)  Said 
Atkeson  has  built  a  house  on  the  laad,  and 
has  made  various  other  Improvemeata  there- 
on." 

J.  M.  Th(Mnas8oa  and  P.  M.  Brantl^,  for 
plaintiff  in  error. 

TARI/rON,  O.  jr.,  (after  stating  tiie  facts.) 
tJnder  oar  interpretation  of  the  statute  in- 
voked by  the  d^endant  in  errw,  BUger,  ooly 
«n«di  persons  come  within  its  provisions  a» 
jire  settlers  In  good  faith  on.  the  land  about 
which  It  was  enacted.  Metaler  v.  Johnson,  1 
Tex.  Cav.  App.  137,  20  S.  W.  Rep.  1116.  It 
becomes,  therefore^  necessary  to  Inquire 
whether,  in  this  instance,  W.  J).  Rippey  waa 
.such  a  settler.  To  affect  him  wltli  thia  char- 
acter, the  evidence  relied  upon  (save  such  as 
xnay  consist  In  his  application  to  the  eoB»- 
missloner  of  the  land  Office,  and  the  recitals 
In  the  accompanying  affidavit  of  settlement, 
made  In  accoi^nce  with  section  9  of  the  act) 
is  to  the  effect  that  on  February  10,  1888,  he 
filed  on  the  land;  that  on  that  day  he  and 
his  wife  were  living  in  a  tent  on  the  land; 
that  he  took  his  meals  sometimes  at  the 
section  house,  and  sometimes  at  the  tent,  and 
stayed  at  the  section  house  in  bad  weather; 
that  he  stayed  on  this  lection,  about  10  days, 
and  sold  it  to  Frank  BUger,  to  whom  he 
made  a  deed  on  April  3,  1888;  that  he  did 
not  know  that  he  ever  stayed  aU  night  at 
the  tent  We  do  not  think  that  these  facts 
show  that  "permanent  Inhabitancy"  neces- 
sary to  constitute  actual  setUement  in  good 
faith.  Burleson  v.  Dnrtiam,  46  Tex.  152; 
Baker  v.  Mlllman,  77  Tex.  46,.  13  a  W.  Rep. 
«18. 

If,  however,  the  foregoing  condnaions  be 
erroneous,  we  think  It  quite  beyond  question 
that  the  plaintiff,  Bilger,  cannot  be  regarded 
in  the  light  of  a  settler  in  good  faith.  He 
himself,  who  should  best  know  the  character 
of  his  occupancy,  alMtained  from  testifying. 


He  relied  qiiMe  excIn8^rely  upon  tire  testt- 
Buny  at  his  vendor,  Rippey,  to  make  oat  Us 
case.  The  hitter's  statement  on  this  ffibjeet 
is  as  f(dlows:  "I  know  that  Frank  Bilger 
lived  on  this  section.  He  went  on  the  sec- 
tion, and  stayed  about  a  month.  I  know  that 
be  carried  his  goods  down  there,  and  kept 
them  there  awhile;  that  he  worked  on  the 
section  a  good  deal;  some  In  every  month. 
He  wc»*ked  for  me  the  most  of  the  time,  ami 
stayed  at  my  house;  was  my  overseer.  He 
did  some  plowing  astd  other  work  on  the 
land,  and  put  up  a  house  14  by  16  feet.  Tlie 
plaintiff  had  a  cocking  stove  and  some  bed- 
ding in  the  hoase.  I  was  not  In  thia  country 
more  than  half  of  that  month,  that  Bilger 
was  on  this  sectioa.  I  saw  him  there  only 
twice  that  month.  I  stated  that  Bilger  lived 
on  the  section  about  a  year  and  a  half.  I 
do  not  know  that  I  saw  him  more  than  five 
times  during  the  year  and  a  half.  He  was  at 
my  house  the  most  Of  the  time.  He  kept  his 
bedding  and  camp  outfit  In  his  honse  on  the 
section  for  awhile,  but  some  one  broke  into 
his  house,  and  stole  some  of  his  goods,  and 
then  be  brought  them  away.  X  dun't  know 
who  broke  into  the  house, — whether  It  was 
Bilger  or  not  I  do  not  know  that  any  of  his 
goods  w»«  stolen.  I  know  that  he  carried 
away  from  my  house  three  pairs  of  blankets, 
and  only  brought  back  one  pair.  I  do  not 
know  what  became  of  the  other  two.  After 
he  broueiit  bis  goods  away  from  the  liouse, 
he  would  go  down  to  his  section  abont  once 
a  month,  and  would  take  his  camp  outfit 
with  him.  1  do  not  laiow  whether  be  went 
to  the  section,  wr  where  he  went.  I  know 
that  he  was  not  at  my  house.  Sometimes  he 
went  once  a  month,  and  sometimes  be  did 
aot  gtv  so  often.  If  he  was  busy  at  my  place, 
he  did  not  go  so  often."  Witnesses  for  the 
defendant,  who  had  lived  in  the  Immediate 
neighborhood  of  the  section  since  about 
April,  1889,  and  who  were  famlHar  with  the 
facts,  testified  that  no  one  lived  on  It  nntlt  Its 
occupant  by  the  defendant;  tliat  the  plain- 
tiff, Bilger,  was  never  seen  on  It  but  twice,— 
once  In  October,  1889,  when  he  plowed  a  fire 
guard  around  it,  and  onee  when  he  came  to 
plant  wheat,  in  August,  1890,  long  after  Its 
occupancy  by  the  defendant.  The  small* 
house  upon  the  land  during  aR  this  time  was 
unoccupied.  It  was  without  a  window,  or  a 
chimney,  or  a  flue,  or  any  place  to  let  out 
smoke,  and  Its  contents  consisted  of  a  sack 
and  a  piece  of  timber.  The  foregoing  testimony 
of  the  witness,  Hippey,— vague  and  self-cou- 
fllcUng,  as  It  appears  to  us,— fails  to  show  that 
the  plaintiff  was  a  bona  fide  settler  oo  the 
section  In  controversy.  It  tends,  on  the  con- 
trary, to  show  that  the  plaintiff  was  living 
elsewhere.  In  the  honse  of  Rippey,  employed 
as  his  overseer.  Baker  v.  MIQman,  77  Tex. 
46,  13  S.  W.  Rep.  618.  The  foregoing  testi- 
mony of  the  defendant's  witnesses,  on  the 
other  hand,  Induces  the  conclusion  that.  If 
the  land  was  ever  occupied  by  the  plaintiff, 
it  had  been  abandMied  by  blm.   The  small 
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house  menUoned  by  these  witnesses  was  not 
suggestive  of  occupancy  by  "civilized  num." 
Meanwhile,  after  this  abnndonment,  the  evi- 
dence further  shows  that  on  November  18, 
1889,  the  defendant,  Atkeson,  took  posses- 
8ioa  of  the  land  as  an  actual  settler  In  good 
faith;  that  after  such  cecupnncy  he  improved 
the  property  as  a  home,  building  a  residence 
□poa  it,  planting  an  orchard,  constructing  a 
fence  of  three  miles,  and  paying  all  dues  as 
prescribed  by  the  act  of  1887. 

We  do  not  concor  with  the  learned  trial 
Judge  that  after  such  abandonment  by  Bll- 
ger,  he  shocdd  yet  be  held  (if  a.  settler  in  good 
faith  In  the  first  instance)  entitled  to  the  land 
against  a  subsequent  purchaser,  such  as  the 
defendant,  imtU  the  state,  in  an  action 
brought  by  it,  shall  have  obtained  agabist 
bioi  a  decree  of  forfeiture.  The  view  enter- 
tained by  the  trial  court  docs  not,  we  think:, 
cMnport  with  the  language  of  ttie  a^t  of 
1887,  i  11,  wherein  it  is  provided  that  'If 
any  purcbaser  shall  fall  to  reside  upon  and 
Improve  in  good  faith  the  land  purctiased  by 
him,  be  shall  forfeit  said  land  and  all  pay- 
ments made  tberecm  to  the  state,  and  such 
land  shall  be  again  fcr  sale,  as  if  no  such 
sale  and  forfeiture  had  occurred."  Nor  does 
it  conaport  with  the  Intent  of  the  legislature 
in  adopting  the  enactment,  the  evident  pur- 
pose of  which  was,  not  cmly  to  secure  the 
sole  of  the  pablio  free  school  lands,  but  the 
settlement  of  the  nnoocupicd  domain.  Sw.'h 
settlement  woold  be  greatly  retarded  if,  la 
every  Instmuy  of  failure  to  reside  upon  and 
Improve  by  a  purchaser,  this  fact  would  have 
to  be  Judicially  ascertained  by  tkte  state  before 
the  land  would  be  open  to  settlement  to  a 
second  purchaser,  and  the  fact  of  failure  and 
abandonment  could  be  fully  and  fairly  de- 
termined.   See  Met^'sr  v.  Johnson,  supra. 

We  conclude,  for  these  reasons,— an  expres- 
sion of  which  is  called  for  by  the  several  a» 
signments  of  error,— that  the  defendant  should 
have  prevailed  in  the  trial  court;  and  as  he 
prays  for  affirmative  relief,  recognizing  his 
claim  as  against  the  plaintUf,  we  here  re- 
verse and  render  the  Judgment,— that  the 
plalntifTs  daim  be  held  for  naught,  and  that 
the  defendant,  Atkeson,  recover  of  Um  tiie 
land  insult 


FDNCK  et  aL  v.  HEINTZE  et  aL 
(Court  of  Civil  An>eala  of  Texas.     Sept  28, 

1883.) 
Pakt.sbbsbiv— Powm  or  PAwnrBB  Arrax  Disso- 

LDTIOX— ArrSAU 

1.  After  the  dissolation  of  a  partDership, 
a  note  ezecnted  by  one  member  In  the  firm 
name,  even  in  the  payment  of  a  debt  due  from 
the  firm,  is  not  binding  on  the  other  members 
of  the  firm,  nnless  they  have  authorized  the 
execution,  or  unless  the  payee  of  tiie  note  re- 
ceived the  same  in  lenorance  of  the  dissolu- 
tion. 

2.ID  aa  action  «gaiDst  a  firm  on  a  not* 

risned  in  the  firm  name  by  one  of  the  partners 

after  a  dissolntion,  and  given  for  a  debt  owing 

by  tlie  firm,  a.  jnoffment  In  favor  of  the  part- 

v.23s.w.no.9— 27 


nera  not  signing  wITI  not  be  disturbed  on  ap- 
peal, where  there  is  no  statement  of  fafta  in 
the  record,  and  no  finding  by  the  court  as  to 
whether  the  signing  partner  had  authority 
from  his  copartners  to  execnte  the  note,  or 
whether  the  payee  had  luowledge  of  the  dis- 
solution. 

Appeal  from  Fayette  county  court;  W.  S. 
Robson,  Judge. 

Action  by  Funck  &  Hertzler  against  Au- 
gust Helntze,  H.  Speckles,  and  R.  Aschen, 
8r.,  on  a  promissory  note.  From  a  Judgment 
in  plaintiffs'  favor  as  ogoinst  Heintze  and 
Aschen,  but  against  them  ns  to  defendant 
Speckles,  plaintiffs  appeal.    Affirmed. 

Bhllnger  &  Williams,  for  appdlants. 
Brown,  Lane  &  Jackson,  for  appellees. 

PLEASANTS,  J.  Appellants  sued  Augtist 
Heintze,  H.  Speckles,  and  R.  Aschen,  Sr., 
for  the  recovery  of  fS9S.05,  alleged  to  be 
due  them  upon  a  promissory  note,  bearing 
date  March  2,  1861,  and  due  and  payable 
1st  September  following,  executed  by  the 
mercantile  firm  of  August  Heintze  &  Oo., 
and  which  firm,  the  petition  alleged,  was 
composed  of  the  said  Heintze,  Speckles,  and 
Aschen.  Speckles  and  Aschen,  by  answer, 
made  under  oath,  dented  the  partnership. 
The  cause  was  tried  by  the  Jndge  of  the 
court  without  a  Jnry,  and  Judgment  waa 
reitdered  for  the  plaintiffs  against  defend- 
ants Heintze  and  Asch«i,  Sr.,  and  for  Spedc- 
les  against  plaintiffs  for  his  costs.  The  ap- 
pellants insist  that  the  Judgment  should  have 
been  rendered  against  aU  of  the  d^endants. 
The  court  found  that  prior  to  Ihe  execu- 
tion of  the  note  sued  on,  the  firm  of  August 
Heintze  &  Go.  was  composed  of  August 
Heintze,  H.  Speckles,  and  R.  Aschen,  Jr.; 
but  that  the  copartnership  was  dissolved  on 
the  23d  day  of  May,  1890^  by  sale  of  the  In- 
terest of  R.  Aschen,  Jr.,  to  R.  Aschen,  Sr., 
and  that  subsequent  to  this  dissolution  the 
defendants  August  Heintze  and  R.  Asdien, 
Sr.,  formed  a  copartnership  under  the  same 
firm  name  of  August  Heintse  &  Co.,  wbida 
copartnership  continued  until  after  the  exe- 
cution ot  the  note.  The  consideration  of  th« 
note  was  goods  sold  by  plaintiffs  to  the 
firm  of  Heintse  &  Co.,  as  it  existed  prior  to 
the  dissolution  on  the  23d  of  Hay,  1890; 
but  there  is  no  evidence  showing  authority 
to  Heintae  from  Speckles  to  execute  the  note 
sued  on,  nor  does  the  evidence  show  whether 
or  not  the  appellants  had  notice  of  the  dis- 
solution of  the  copartnership  of  Heintze, 
Speckles,  and  R.  Aschen,  Jr.,  when  they  re- 
ceived the  note  from  August  Heintze.  There 
is  no  finding  by  the  court  on  either  of  these 
points,  and  there  is  no  statement  of  facts. 
Under  these  circumstances,  we  cannot  sny 
that  the  court  erred  in  refusing  to  give  Judg- 
ment against  Speckles.  Every  presumption 
indulged  must  be  for  the  correctness  of  the 
Judgment.  After  the  dissolution  of  a  copart- 
nership, a  note  executed  by  one  member  la 
the  name  of  the  firm,  even  In  payment  of  a 
debt  doe  from  the  firm.  Is  not  binding  upon 
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the  other  members  of  the  firm,  imless  they 
bad  aathorlsed  the  partner  execntlng  the 
note  to  do  ao,  or  iinlesB  the  payee  of  the 
note  received  the  same  In  Ignorance  of  the 
dissolution  of  the  firm.  We  dlBcover  no  er- 
ror In  the  judgment,  and  it  is  affirmed. 


NUNN  T.  McOAUSLAND. 

(Court  of  Civil  Appeals  of  Texas.     Sept.  28, 

1893.) 

AppBAii— Review— EviDB»CB. 

A  findlDK  by  the  court  that  defendant  is 

liable  as  a  partner  on  a  note  executed  by  a 

firm  wlU  be  reversed  on  appeal,  where  there  Is 

no  evidence  in  the  statement  of  facts  that  he 

was  a  member  of  the  firm. 

Appeal  from  Washington  county  comrt; 
Lafayette  Kirk,  Judge. 

Action  by  Alex  McCausland  against  James 
H.  Xunn  and  others  on  a  note  executed  by  J. 
W.  Nunn  &  Bros.  From  a  Judgment  In 
plaintiff's  favor,  defendant  James  H.  Nunn 
alone  ai^eals.    Reversed. 

Searcy  &  Oarrett,  for  appdlant 

GARRBTT,  a  3.  This  suit  was  brought  by 
McCausland,  tbe  app^ee,  against  3.  W. 
Nunn  &  Bros.,  which  waa  alleged  to  be  a 
partn^stUp  composed  of  J.  W.  Nunn,  Thos. 
N.  Nunn,  George  P.  Nunn,  and  the  appellant, 
James  H.  Nnnn,  to  recover  on  a  promissory 
note,  executed  by  J.  W.  Nunn  &  Bros.  The 
appellant  answered  under  oath,  deoy^g  the 
partnership.  The  case  was  tried  by  ttie 
court,  vrithout  a  jury,  and  judgment  was 
rendered  against  all  the  defoodants,  indu,d- 
iDg  the  appellant,  for  the  amount  of  the  note 
sued  on.  James  H.  Nunn  al<»ie  has  a];q[>ealed 
From  the  judgment 

We  have  examined  the  statement  of  facts 
carefully,  and  there  la  not  a  particle  of  evi- 
dence to  show  that  the  appelant  was  a  mem- 
ber of  the  firm  of  J.  W.  Nunn  &  Bros.  The 
petition  se^s  to  charge  the  appellant  as  a 
partner,  but  the  finding  of  the  judge  who 
tried  the  case  is  that  J.  W.  Nunn  was  the 
authorized  agent  of  Nunn  Bros.  We  fall  to 
find  evidence  to  support  even  this  conclusion. 
The  judgment  of  the  court  below,  in  so  far 
as  It  afreets  the  appellant,  James  H.  Nunn, 
wUl  be  reversed,  and  here  rendered  in  his 
favor.  As  to  tbe  other  defendants  It  will  not 
be  disturbed. 


WYNNB  V.  ADMISB  et  al. 

(Court  of  Civil  Appeals  of  Texas.     Sept  28, 

189a) 

Plbadino  Ayio  Pboof— Vabuhob— Hakmless  Eb- 
BOB— Chattel  Hortoaobs— Pbiobitibs. 

1.  In  an  action  to  foreclose  a  chattel  mort- 
gage made  subject  to  a  prior  one  in  favor  of 
persons  not  parties,  the  failure  to  allege  this 
fact  does  not  constitnte  a  vuiance,  and  the  ex- 
dnsion  of  tbe  mortgage  as  evidence  on  this 
ground  is  error. 

2.  To  render  the  exclusion  of  the  mortgage 
karmlsaa  error,  defendants  must  aflarmatively 


show  that  under  no  state  of  facta  which  pUia- 
tiff  could  ha^e  established  under  his  pleadinf 
could  he  have  succeeded  in  maintaining  a  right 
against  them  under  the  mortgage. 

3.  A  verbal  agreement  between  a  mort- 
gagor end  mortgagee  of  chattels,  that  pn>per(7 
acquired  by  the  mortgagor  after  the  esecntioa 
of  the  mortgage,  and  not  covered  by  it,  AoaU 
also  be  subject  to  the  mortgage,  does  not  af- 
fect a  subsequent  mortgagee  of  such  after^c- 

auired  property  for  value  without  notice;  and, 
lough  the  subsequent  mortgagee  had  notice, 
or  advanced  no  conaideratlon  sufficient  to  inv- 
tect  him,  an  assignee  of  the  note,  pnrchasinc 
from  such  mortgagee  before  maturify  for  vtl- 
ue  and  without  notice,  would  take  the  mort- 
gage unaffected  by  the  verbal  agreement 

4.  A  recital  in  a  bill  of  sale  that  the  prop- 
erty is  subject  to  a  chattel  mortgage  of  a  par- 
ticular date,  is  not  notice  of  a  verbal  agist- 
ment between  the  seller  and  the  mortgagee,  t-u- 
tered  into  before  the  sale,  extending  the  mori- 
gage  to  property  not  described  therein,  bo  u< 
to  bind  a  subsequent  mortgagee  of  such  prop- 
erty under  a  mortgage  executed  by  the  pu^ 
chaser. 

Appeal  from  Braze*  oounly  court;  W.  H. 
Harman,  Judge. 

Action  by  G.  W.  Wynne  against  J.  H.  Ad- 
mire, A.  J.  Buchanan,  and  A.  W.  Budianaa 
on  a  promissory  note,  and  to  foredose  a 
chattd  mortgage.  From  a  judgment  In  fa- 
vor of  defendants  Buchanan,  plaintiff  ap- 
peals.    Reversed. 

Talllaferro  &  Butler,  tar  appelant  H.  H. 
Boone,  tor  appdlees. 

WILLIAMS,  J.  Appellant  brou^t  this 
suit  to  recover  of  J.  H.  Admire  tbe  amount 
due  on  a  note  of  the  latt«-,  givoi  to  W.  D. 
Cox,  December  12,  1889,  for  $375,  and  to 
foreclose  a  mortgage  of  date  August  12. 
1890,  also  given  by  Admire  to  Oox,  to  secure 
the  note,  upon  an  undivided  one-half  Inter- 
est in  a  printing  press  and  job  press;  ap- 
pelant alleging  that  he  had  bought  the  note 
and  mortgage  before  the  maturity  of  the 
former.  A.  J.  Buchanan  and  A.  W.  Buch- 
anan were  made  defendants,  as  dalmants 
of  the  mc»:tgaged  property,  and  a  decree  of 
foreclosure  was  asked  against  them.  De- 
fendant Admire  defaulted,  and  judgment 
was  rendered  against  him  for  the  amoimt  of 
the  note.  The  other  d^endants  defended, 
claiming  that  they  had  the  title  to  the  mort- 
gaged property  superior  to  the  lien  asserted 
by  plaintiff.  Upon  the  trial,  whoi  plaintiff 
offered  his  mortgage  in  evidence,  it  was 
objected  to  by  defendants,  and  exdnded  by 
the  court,  upon  the  ground  that  there  was 
a  variance  between  it  and  the  allegations 
In  the  petition.  The  mortgage,  by  its  terms, 
was  made  subject  to  a  prior  one  upon  the 
same  property  in  favor  of  Cranston  &  Co.; 
and  plaintiff,  in  declaring  upon  it  omitted 
any  allegation  of  that  provision.  This  was 
held  to  constitute  a  variance,  and  such  hold- 
ing is  assigned  as  error.  We  tliink  the  as- 
signment is  well  token.  The  mortgage,  so 
far  as  its  provisions  affected  the  rights  of 
tbe  parties  to  ttiis  action,  was  sufficiently  de- 
scribed. Cranston  &  Co.  were  not  parties 
to  the  suit  and  It  was  not  necessary  for 
plaintiff   to   mention  In  his  pleadings   tba 
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proTlalaDB  in  tbeir  favor.  After  his  mort- 
gage tras  excluded  plaintiff  offered  no  evl- 
doice  In  support  of  his  ilghtB  nnder  It,  and 
it  wonld  hare  been  of  no  avail  for  him  to 
hare  done  bo.  He  had  no  hope  of  an  en- 
forcemoit  of  such  rights  without  his  mort- 
gHge  hetore  the  court  and  Jury.  Notwith- 
standing this,  the  defendants  were  allowed 
to  proceed  and  to  develop  the  facts  under 
which  they  sought  to  free  the  property  from 
the  operation  of  the  llm  asserted  by  plain- 
tiff, and  undw  the  rulings  of  the  court-  suc- 
ceeded In  obtaining  a  verdict  in  their  favor, 
establishing  their  claim  to  the  property;  and 
It  is  now  contended  that,  inasmudi  as  the 
fltcts  thus  shown  are  sufficient  to  defeat 
the  lien  claimed  by  plaintiff,  the  ruling  of 
the  court  In  exdudlng  the  mortgage  was 
immaterial,  and  wrought  no  injury  to  the 
plaintiff,  and  that  the  Judgment  should  there- 
fore be  affirmed.  It  Is,  perhaps,  a  suffi- 
cient answer  to  this  to  point  out  that  some 
of  the  facts  necessary  to  the  establishment 
of  defeadants'  dalm  to  the  property  were 
contested;  and  to  require  plaintiff  to  con- 
tad  before  the  Jury  about  these  facts,  with 
Ills  mortgage  excluded,  was  to  force  him, 
.-IS  it  were.  Into  a  one-sided  trial,  in  which 
he  could  not  posstfoly  win,  but  must  nec- 
••ssjirily  lose;  tor,  without  the  mortgage  In 
evidence,  no  verdict  or  judgment  could  have 
l)eott  rendered  In  his  behalf,  enforcing  it, 
though  the  ccmtroverted  facts  had  been 
foimd  in  his  favor,  whUe,  If  this  proceeding 
be  sanctioned,  a  verdict  In  favor  of  his  an- 
tagonists Is  to  be  treated  as  binding  upon 
him.  Thus  the  error  of  ttie  court  In  ex- 
cluding the  mortgage  necessarily  put  him  at 
disadvantages  In  the  trial  of  the  issue  be- 
toK  the  Jury.  But,  waiving  tWs  view  of 
the  case,  the  am>ellee8,  in  order  to  make 
good  theb-  contention  that  appellant  sus- 
tained no  Injury  by  the  ruling  in  question, 
must  unquestionably  assume  the  burden  of 
showing  affirmatively  that  imder  no  state 
of  tacts  wblch  appellant  could  have  estab- 
lished under  bis  pleading  could  he  have  suc- 
ceeded In  maintaining  a  right  against  them 
nnder  the  mortgage;  for,  with  that  docu- 
ment exduded,  appellant  was  imder  no  obli- 
gation to  further  develop  the  facts  upon 
which  he  relied  to  secure  a  foreclostnre,  as 
none  which  he  could  have  shown  would  have 
availed  him. 

The  facta  shown  by  appellees  are  as  fol- 
lows: On  the  28th  day  of  June,  1889,  W.  D. 
Cox  bought  of  D.  D.  Dawson  an  undivided 
onejialf  interest  In  all  of  the  property  be- 
longing to  the  office  of  the  Brazos  Pilot,  a 
newspaper  published  at  Bryan,  giving  his 
notes  for  the  purchase  money,  and  a  mort- 
Kage  on  the  i^operty  imrehased  to  secure 
them.  In  which  power  was  given  to  Daw- 
K«n,  in  case  of  breach  of  contract  on  the 
part  of  Cox,  to  take  possession  of  the  prop- 
erty, and  sell  it,  either  at  public  or  private 
sale:  This  mortgage,  by  its  tnins,  embraced 
only  Oie  property  then   in   the  office  and 


rooms  where  the  pajwr  was  published.  On 
December  22,  1889,  Cox  conveyed  to  defend- 
ant J.  H.  Admire  a  one-sixth  interest  in  the 
property  belonging  to  the  publishing  com- 
pany, for  which  the  note  sued  on  was  given. 
On  the  same  date  Oox  gave  to  Dawson  an- 
other mortgage  conveying  ibis  one-sixth  in- 
terest This  mortgage  has  no  effect  upon 
this  appeal,  as  it  has  never  been  enforced, 
and  does  not  Include  property  In  contro- 
versy. About  January  1,  1890,  Cox,  Admire, 
and  Bndianan,  the  then  owners  of  the  con- 
cern, having  sold  the  newspaper,  printing 
press,  and  job  press  which  had  been  In  the 
office  at  the  time  of  the  sale  by  Dawson  to 
Cox,  pmrchased  and  placed  In  the  office  a 
new  printing  press  and  job  press.  It  is 
shown  that  Dawson  consented  to  the  sale 
of  the  old  presses,  but  there  Is  a  conffict  of 
testimony  between  him  and  Cox  as  to  the 
conditions  upon  which  he  did  so;  the  former 
stating  that  It  was  agreed  that  the  new 
presses  should  take  the  place  of  the  old,  un- 
der the  first  mortgage  given  to  Dawson,  and 
become  subject  to  It,  and  the  latter  claiming 
that  there  was  no  such  agreement,  but  that 
Dawson  ag^reed  unconditionally  to  the  sale 
of  the  old  presses.  On  May  4,  1890,  Cox 
conveyed  to  J.  H.  Admire  and  A.  W.  Buch- 
anan one-third  Interest  In  the  property  con- 
nected with  the  paper,  reciting  that  Cox  and 
Admire  assume  all  indebtedness  of  the  pa- 
per, and  protect  Oox  from  liability  for  same; 
and  that  the  sale  Is  subject  to  the  first  mort- 
gage given  by  Oox  to  Dawson,  describing 
same,  and  that  it  is  a  mortgage  given  on 
the  property  therein  conveyed;  and  that  Ad- 
mire and  Buchanan  assume  the  unpaid  notes 
due  to  Dawson.  On  August  12,  1890,  J.  H. 
Admire  grave  to  Cox,  to  secure  the  note 
which  he  had  given  for  the  one-sixth  interest 
In  the  property,  and  whlcii  is  the  one  sued 
on,  the  mortgage  declared  on,  upon  an  undi- 
vided half  interest  In  the  new  presses,  which 
had  been  pat  Into  the  office.  On  September 
13,  1890,  Admire  released  to  Dawson  all 
claim  to  the  property  acquired  by  him  by 
his  pmrchase  from  Cox  of  December  12,  1890. 
On  September  13,  1890,  Admire  and  Buch- 
anan released  to  Dawson  the  property  re- 
ceived from  Cox  by  conveyance  of  May  14, 
1880.  On  November  14,  1890,  Dawson,  In 
the  exercise  of  the  power  conferred  by  the 
mortgage  to  him  from  Cox  of  date  Jime  28, 
1S90,  two  of  the  notes  secured  by  that  in- 
Btmment  remaining  impald,  sold  all  of  tho 
property  connected  with  the  paper,  including 
the  new  loesses,  to  A.  J.  Buchanan.  Under 
that  conveyance  defendants  claim  that  the 
property  is  discharged  of  all  lien  imposed 
by  the  mortgage  sued  on.  Plaintiff  botight 
the  note  and  mortgage  sued  on  from  Cox  be- 
fore the  maturity  of  the  former.  From  this 
statement  it  will  be  seen  that  the  iH4<Hr 
mortgage  given  by  Cox  to  Dawson,  nnder 
which  defendants  claim,  did  not  embrace  the 
property  upon  which  plaintiff  Is  asserting  a 
lien.    That  mortgage  described  as  its  sub* 
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}<>ct  the  proi>ertf  then  in  tiie  office  and 
roOTUS  where  the  paper  wu  published,  and 
referrnd  to  an  Inventory  and  a  book  In 
which  a  list  of  such  property  waa  then  con- 
tained. If  a  lien  attached  to  th*  property 
subsequHitly  bought,  It  waa  by  a  Tarbal 
agreement  between  the  mortgagor  and  mort- 
gagee. Thla  would  not  ailect  a  aiibseqpent 
mortgagee  of  such  otiier  property  for  valae 
without  notice;  and,  though  the  Eubaequent 
mmtgagce  had  notice  or  advanced  no  con- 
slderatltm  suffldeat  to  protect  Uan,  an  a»- 
signee  of  the  note,  purcltaaing  from  such 
mortgagee  before  matnilty  for  value  and 
without  notloe,  would  take  the  mortgage 
unaffected  by  such  a  verbal  agreement  aa 
Is  supposed.  Jones,  Chat  Mc^rtg.  H  501, 
513,  note  2.  Whethw  plaintiff  was  aucb  an 
Innocent  purchase  or  assignee  of  the  note 
and  mortgage  given  by  Admire  to  Cox  does 
not  fnlly  appear.  It  may  be  that  he  could 
have  maintained  auch  aa  attitude  bad  he 
been  allowed  to  introduce  hla  mortgage  and 
other  evidence  in  connection  with  it  Of 
this  opportunity  he  was  deprived  by  the  rul- 
ing complained  of.  It  is  contended  Iv  ap- 
pellees that  plaintiff.  Inasmuch  aa  he  cUlma 
his  mortgage  lien  under  Admire,  la  charge- 
able with  notice  of  recitals  In  the  title  pap 
pers,  under  which  hla  mortgagor  claimed  the 
property;  and  that  the  recital  In  th»  bill  of 
sale  from  Cox  to  Admire  and  Buchanan  of 
the  prior  mortgage  to  Dawson  would  charge 
plaintiff  with  notice  of  a  Hen  in  Dawson's 
favor  upon  the  new  preaaes,  which  were 
then  among  the  propwty  conveyed.  Admit- 
ting that  plaintiff  la  to  be  charged  with  no- 
tice of  the  recital  In  the  bill  ot  sale,  it  must 
be  conceded,  we  think,  that  such  noUee 
would  extend  only  to  facts  recited  or  reason- 
ably pointed  to.  The  recital  is  of  a  mort- 
gage of  a  particular  date,  and  the  record  of 
it  is  referred  to  tot  fuller  information.  That 
instrument  does  not  confer  a  Uen  on  the 
property  in  controversy.  In  order  to  reach 
that  a  verbal  agreement  la  relied  on,  of 
which  nothing  is  said  in  the  bill  of  sale. 
We  think  the  recital  could  operate  as  notice 
only  of  the  mcHrtgage  referred  to  as  it  ex- 
isted, and  not  of  any  vorbal  extension  of 
its  scope.  But,  even  upon  app^ees'  conten- 
tion, the  notice  claimed  would  be  conveyed 
only  with  reapect  to  tiie  property  which 
passed  by  the  bill  of  sale.  This  was  only 
a  third  Interest  In  the  concern,  whereas 
plaintiff's  mortgage  covered  a  half  interest 
In  the  presses.  It  seems  that  Admire  owned 
an  interest  in  them  which  he  did  not  get 
by  purchase  from  Cox.  The  Judgment  is 
reversed,  and  the  cause  remanded. 


KALKLOSH  v.  HANET  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.     Sept.  28, 

1893.) 

SPBCino  FBRroBKAiroB— Tbndeh  at  PATrnirr. 

Where    a    vendee   of   land   j^eads    and 

proTM  Us  willingneaa  to  par  the  entire  balance 

due.  he  Is  not  required,  before  obliiining  a  de- 


cree for  spedflc  performance,  to  mak«  actual 
payment  or  tender  of  payment  but  is  oititled 
to  relief,  provided  that  within  a  time  to  be 
fixed  by  the  decree,  he  shall  pay  the  amount 
doe. 

Appeal  from  district  court,  Parker  coin«-.jr' 
J.  W.  Patterson,  Judge. 

Trespass  to  try  title  by  Jasper  N.  Hane> 
against  A.  Kalklosh,  who  by  his  answer  Im- 
pleaded the  Franco-Texan  Land  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Heversed. 

The  other  facta  fully  appear  in  the  fol- 
lowing statement  by  TARLTON,  C.  J.: 

September  It,  1890,  the  appellee  Jasper  X. 
Haney  brought  this  suit,  as  an  action  uf 
trespass  to  try  title,  to  recover  from  the  ap- 
ppllant,  A.  Kalklosb,  80  acres  of  laud,  tUe 
south  part  of  the  northwest  quarter  of  sec- 
tion 165,  In  Parker  county.  The  defendant 
Kalklosh,  in  his  answer,  disclaimed  all  inter- 
est in  the  land  sued  for,  save  as  to  53  acres, 
which  he  described  by  metes  and  bounds. 
As  to  this  tract,  he  claimed  the  right  of  pos- 
session by  virtue  of  a  certain  agreement  to  sell 
and  convey,  more  particularly  below  described, 
executed  to  him  by  the  Franco-Texan  Land 
Company,  a  corporation,  which  he  Impleaded. 
He  prayed  for  a  specific  performance  of  this 
contract,  alleging  that  the  plaintiff  Haney, 
who  claimed  under  the  Franco-Texan  Land 
Company,  purchased  with  notice  of  his 
rights,  and  pleading  that  he  was  ready  and 
willing  to  comply  with  the  obligations  im- 
posed upon  him  by  the  terms  of  the  contract 
The  plaintiff  Haney,  In  a  supplemental  peti- 
tion, prayed  that  In  the  event  of  a  recov- 
ery by  the  defendant  Kalklosh.  he  have 
Judgment  aginst  the  Franco-Texan  Land 
Company  for  the  sum  of  $200  paid,  and  for 
the  cancellation  of  certain  promissory  notes 
executed  in  consideration  of  the  land  pur- 
chased by  him  from  the  Franco-Texan  Land 
Company.  From  a  Judgment  In  favor  of 
the  plaintiff  against  the  defendant  Kalklosh, 
and  denying  to  the  latter  any  relief  against 
the  Franco-Texan  Land  Company,  this  ap- 
peal is  prosecuted. 

C<»duslon8  of  Fact 

The  Franco-Texan  Land  Company,  prior 
to  September  27,  1884,  was  the  owner  of  the 
land  In  controversy.  On  that  day  It  ex- 
ecuted to  the  appellant,  A.  Kalklosh,  the 
foUowlng  Instrument:  "Sept  27th,  iSSt 
Rec'd  of  Mr.  A.  Kalklosh  the  sum  of  $24, 
as  part  payment  on  40  acres  in  section  165, 

block ,  in  Parker  county,  being  In  the 

N.  W.  part  of  %  of  said  sectltm.  The  terms 
of  this  sale  are  at  the  rate  of  $3  per  acre,— 
one-fifth  cash,  and  balance  to  be  aecurod 
by  five  notes  of  even  date,  with  ten  per  cent 
interest  per  annum.  The  said  A.  Kalklosh 
Is  to  have  this  land  surveyed  at  his  own  ex- 
pense by  county  sm-veyor  within  30  days 
from  date,  to  bring  the  field  notes  to  this 
office,  sign  five  notes,  and  get  his  deed,  or 
f(»felt  the  above  deposit  amount  B.  W. 
Duke.     Franco-Texan  Land  Co."    When  thla 
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contract  ms  eKecuted,  it  was  sappoaed  \ty 
Mr.  Duke,  the  president  of  the  compsay,  and 
the  defendant,  that  tbe  quantity  of  the  land 
was  40  acres,  bat  a  stirvey  was  required  to 
ascertain  the  exact  qoantlty.  In  case  of  an 
excess,  the  parchoser  was  to  increase  the 
cash  T>aTinent  to  audi  sum  as  would  equal 
one-fifth  the  value  of  the  tract  at  $3  per  acre. 
In  case  of  a  loss,  a  proportionate  amount  of 
the  cosh  payment  of  ^i  was  to  be  returned 
to  the  pnrdiaser.  A  suryey  made  by  Kat 
klosh  according  to  the  terms  of  the  agreement 
discl<ts(.>d  tbe  fact  that  tbere  were  53  acres 
in  tbe  tract.  Accordingly,  the  defendant, 
within  the  time  named,  offered  to  pay  to  Mr. 
DtdEe.  tbe  president,  the  requisite  balance 
of  the  cash  payment,  and  olTered  to  execute 
the  Hve  notes  provided  for  demanding  tbe 
deed.  Duke,  the  president,  when  tliis  offer 
was  made,  failed  to  consummate  tbe  arrange- 
moit,  on  the  ground  that  be  was  too  busy 
to  do  so.  The  offer  was  tbereofter  several 
times  renewed  by  tbe  defendant,  with  sim- 
ilar results,  until  finally  be  was  told  by  tl>e 
president  tbat  tbe  latter  would  Inform  him 
when  to  come  and  execnte  the  notes  and 
secure  tbe  deed,  at  a  time  wlien  bnslneBS 
would  not  be  so  pressing,  and  that  in  tbe 
mean  time  the  defendant  would  proceed  with 
bis  ImprovemoitB.  Tbe  oompany  had  notes 
in  printed  form,  which  it  re«|nlred  to  be 
signed  in  transactions  at  this  character.  Tbe 
defendant  consequently  took  possession  at 
the  land,  and  hns  since  continuously  resided 
upon  it,  paying  the  taxes  due  upon  It,  and 
or(>ctii)g  permanent  improveiaents  of  tbe 
value  «f  930a  Some  time  in  1886,  Duke 
ceased  to  be  the  president  of  the  Franco- 
Texnn  Laud  Company,  and  was  succeeded 
by  A.  J.  Hood,  who  has  declined  to  execute 
the  deed  or  to  accept  tbe  notes,  claiming  tbat 
tbe  payment  made  by  Kalklosb  was  for- 
feited. The  defendant  has  made  only  the 
first  payment  on  the  land,  nor  has  be  ever 
tendered  the  money;  but,  as  already  stated, 
he,  several  times,  while  Duke  was  president, 
offered  to  execute  the  notes,  and  to  carry 
out  tbe  contract,  and  during  the  trial  testi- 
fied, as  he  had  alleged  lu  his  answer,  that 
he  was  willing  to  pay  the  balance  of  tbe 
purchase  money,  principal  and  interest 
Since  the  contract  with  Kalklosh,  the  land 
has  greatly  increased  In  value.  In  Septem- 
ber, 1889,  the  appellee  Haney  purchased  fnyn 
tlie  Franco-Texan  Land  Company  tbe  SO 
acres  described  in  his  petition.  Including  tbe 
S3  acres  which  the  comjpany  agreed  to  con- 
vey to  the  appeHant.  At  the  time  of  his 
purchase,  tbe  appellee  knew  of  tiie  dalm 
of  KalkloBh.  Haney  took  a  bond  for  title 
from  tbe  company,  paying  $200  In  cash,  and 
executed  three  promissory  notes,  for  $260, 
9240,  and  $220,  respectively. 

B.  P.  Nicholson,  for  appellant 

TABLTOX,  0.  J.,  (after  stating  the  facts.) 
On  tlie  finvgoing  tactM,  tbe  trial  court  ad- 


Judged  that  Kolldosh  was  not  entitled  to 
q>eclfie  performance  of  the  contract  pleaded 
1^  him,  because  be  failed  to  pay  tbe  money 
doe  upon  the  contmct,  or  to  make  an  actual 
tender  thereof;  tteit  paym^it,  or  tender  of 
paym«nt,  on  tbe  trial,  if  not  previously  made, 
was  necessary  to  the  relief  sought.  We  do 
not  thus  understand  the  law.  Where,  as 
In  this  case,  the  vendee  irieads  and  proves 
his  willingness  to  pay  tlK  entire  balance 
due,  he  is  not  reqmred  to  make  actual  pay- 
ment or  tender  of  payment  Tbe  nde  is 
to  graoct  Mm  the  relief  for  which  be  prays, 
proTlded  tliat  within  a  reasonable  time,  to 
be  fixed  in  the  decree,  be  shall  make  pay- 
ment of  the  amount  due.  Failing  in  this, 
bis  right  aboidd  cease.  ISpann  v.  Stems,  18 
Tex.  S56;  Ward  v.  Worsham,  78  Tex.  180, 
14  8.  W.  Bop.  4fi3.  Tliat  the  lower  court 
may,  m  another  trial,  apply  this  role  in  solv- 
ing tbe  iBBDSs  between  tbe  several  parties, 
we  order  that  the  Judgment  be  reversed,  and 
the  cause  remanded.     . 

STSPfiBNS,  i.,  disqnaUfled  and  not  sitting. 


GULF.  O.  ft  8.  F.  RT.  CO.  v.  ROWLAND. 

(Court  of  Civil  Appeals  of  Texas.     Sept  28, 

1893.) 

ArPBAL— RSVnEir— £^VIfilCKCE— RillLHOAD  COK- 

PXHiss — KiixiHG  Stock — ^Fikbb. 

1.  In  KB  action  ai^inst  a  railroad  commmy 
for  killisg  a  horse,  where  there  ii  no  evidence 
that  the  fpnce  through  which  the  animal  es- 
eapijd  on  the  riRht  of  way  ■R-as  ever  a  lawful 
fence,  the  qoestion  whether  a  railroad  com- 
pany must  have  notioe  of  the  defective  condi- 
tion of  a  fence  which  liad  once  been  sufficient 
will  not  be  considered  on  appeal. 

2.  Tbe  admission  of  evidence  will  not  be 
reviewed  on  appeal  where  tbe  bill  of  excopticas 
does  not  state  the  objections  made. 

3.  The  exclusion  of  evidence  will  not  be  re- 
vleweil  on  appeal  where  the  testimonT  sought 
to  be  introduced  is  not  preserved  by  roll  of  ex- 
ceptions. 

4.  Where  there  is  evidence  that  the  animal 
Idlled  had  a  market  value,  and  also  that  it  had 
not.  it  is  proper  for  the  court  to  instruct  the 
jury  on  the  measure  of  damages  in  each  case. 

6.  The  omission  of  the  court  in  its  general 
charge  to  Inform  the  jury  as  to  the  rules  on 
which  defendant's  liability  would  deijend  is 
cured  by  special  charges  on  this  subject,  given 
at  the  request  of  the  parties. 

6.  A  railroad  company  wtiich  permits  com- 
bustible material  to  grow  and  remain  on  its 
right  of  way,  where  it  is  liable  to  be  ignited  by 
sparks  from  passing  engines,  is  {[nllty  of  neg- 
ligence as  matter  of  law,  and  an  instruction  to 
this  effect  is  not  objectionable  as  being  on  the 
evidence. 

Appeal  from  Burleson  county  court;  John 
Alexander,  Judge. 

Action  by  J.  C.  Rowland  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  for 
Idlllng  plaintiff's  more,  and  setting  fire  to 
his  grass  and  fencing.  From  a  Judgment  In 
plaintiff's  favor,  defendant  appeals.  Af- 
firmed. 

CbSA  K.  Lee  and  J.  W.  Tany,  for  appal- 
laot 
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WILLIAMS,  J.  Tills  is  an  appeal  from  a 
judgment  In  favor  of  appellee  against  appel- 
lant for  the  value  of  a  mare  killed  by  a  tcaln, 
and  for  value  oif  grass  and  fencing  burned, 
and  damage  therefor,  caused  by  sparks  ea- 
caping  from  one  of  appellant's  engines.  The 
mare  escaped  from  a  pasture  adjoining  ap- 
pellant's road  through  appellant's  wire  fence, 
got  upon  the  track,  and  was  killed.  It  was 
shown  that  the  fence  was  in  such  a  dllai^- 
dated  condition  as  to  allow  the  passing  of 
stock  through  it,  and  that  It  had  been  in  this 
state  for  some  time  berfore  the  killing  of  the 
animal,  appellee  having  made  freqaent  oom- 
plaint  to  appellant's  agent  concerning  (t 
There  was  no  evidence  that  the  fence  had 
ever  been  such  as  the  law  requires.  In  this 
state  of  the  evidence,  the  charge  of  the  court 
complained  of  In  the  third  assignment  Is  as 
follows:  "If  you  believe  from  the  erldoice 
that  defendant's  train  killed  plalntUT's  mare, 
then  you  stiall  further  inquire  whether,  at 
or  near  where  the  said  animal  was  killed, 
defendant  had  at  the  time  a  good  and  suffi- 
cient and  lawful  fence  on  each  side  of  Its 
track;  and  if  it  did  not  have  such  a  fence, 
but,  on  the  contrary,  its  fence  was  out  of  re- 
pair, so  that  an  animal  of  the  kind  sued  for 
by  the  plaintiff  could  easily  go  through  same, 
the  defendant  would  be  liable."  There  be- 
ing no  proof  that  the  fence  was  ever  a  law- 
ful one,  the  question  discussed  in  appellant's 
brief  whether  or  not,  In  order  to  hold  a  rail- 
road company  liable  because  of  defective  con- 
dition of  a  fence  which  had  been  sufflcdent, 
it  must  be  made  to  appear  that  the  company 
knew  or  ought  to  have  known  of  such  condi- 
tion, does  not  arise.  Besides,  the  evidence, 
we  think,  shows  a  state  of  the  fence  of 
which  appellant  presumably  should  have 
known,  even  If  it  had  formerly  beon  good, 
and  the  charge  could  not  have  prejudiced  ap- 
pellant For  these  reasons  also,  the  assign- 
ment that  the  verdict  is  not  supported  by  ev- 
idenc^  Is  not  sustadned. 

The  bill  of  exceptions  to  the  admission  «^ 
the  testimony  of  the  witness  J.  E.  Carroll 
does  not  state  the  objection  made  to  the  ev- 
idence, and  this  point  cannot  be  considered, 
llie  same  reason,  oa  w^l  as  the  additional 
one  that  the  answers  which  the  witness 
would  hare  given  to  the  questions  propound- 
ed are  not  stated,  precludes  us  from  consid- 
ering the  ruling  excluding  the  testimony  of 
King  and  McArthur,  offered  by  appellant. 

The  second  bill  of  exceptions,  token  to  the 
refusal  of  the  court  to  withdraw  from  the 
jury,  on  motion  of  appellant,  the  testimony 
of  J.  0.  Rowland,  W.  C.  Carroll,  and  J.  B. 
Carroll,  does  not  show  when  the  motion  was 
made,  and  no  reversible  error  is  shown. 

The  charge  of  the  court  as  to  the  measure 
of  damages  for  the  killing  of  the  mare  is  as 
follows:  "Then  defendant  would  be  liable  to 
plaintiff  in  damages  for  killing  the  said  mare, 
if  they  did  kill  her;  said  damages  to  be 
based  on  the  market  value  of  said  mare,  if 
tliere  was  any  market  value  for  said  animal. 


and.  If  not,  then  the  size,  breeding,  quaUd«s, 
dispoaktlon,  and  blood  of  the  said  animal  may 
be  considered  in  arriving  at  her  value." 
There  was  evidence  both  that  the  mare  had 
a  market  value  and  that  ahe  had  none.  We 
do  not  understand  ttiat  It  was  shown  condn- 
sively  that  she  had  a  market  value  any- 
where. That  she  probably  had,  was  no  soffi- 
cient  reason  to  require  the  court  to  ignore 
the  testimony  to  the  effect  that  she  had  not. 
It  was  proper  to  submit  the  rule  applicable 
to  either  hypothesis.  White  &  W.  Civil  Gas. 
Ot  App.  648.  lli^^  was  sufficient  evidenop 
to  sustain  the  finding  of  $150  for  plaintiff. 
'Rie  special  charges  given  at  the  request  of 
the  parties  sufficiently  informed  the  jury  u 
to  the  rules  uptm  which  liability  of  def  mdant 
would  depend,  and  the  omission  of  the  court 
to  do  so  in  Ihe  general  charge  was  cured. 

The  charge  that  "defendant  would  be  guQty 
of  ne^^igence  If  it  allowed  grass  or  combusti- 
ble material  to  grow  and  remain  on  defend- 
!  ant's  right  of  way,  which  were  liable  to  bf 
I  ignited  by  sparks  from  engines,"  is  In  ac- 
[  cordance  with  the  authorities.  Railroad  Co. 
T.  Hogsett,  67  Tex.  685,  4  S.  W.  Rep.  305. 
It  is  true  a  jury  must,  aa  a  rule,  determin<> 
what  facts  constitute  negMgenoe,  and  such  a 
charge  aa  the  above,  In  some  cases,  might 
be  held  to  be  upon  the  evidence.  It  la  only 
where  the  fkicts  assumed  are  shown  by  the 
evidence,  and  are  so  unequivocal  as  to  al- 
low no  oonclualon  but  that  they  conatltnte 
negligence,  that  the  court  ought  to  give  sncb 
an  Instruction.  Here  the  facts  bring  the  case 
within  the  rule,  and  there  was  no  «it>r  lo 
the  charge.    The  judgment  is  ofBrmed. 


FOREMAN   V.   MISSOURI  PAC.    RT.   CO. 

(Court  of  Civil  Appeals  of  Texas.     Sept.  2S. 

1893.) 
Cabribrb— Stops  at  Statioms— Tims  rou  Start- 

IKG— BOABDINO  MOVINO  TrAIX. 

A  railroad  company  is  liable  to  a  pas- 
senger who  is  injured  while  getting  on  a  mor- 
ing  train)  he  having  been  induced  to  leave  it 
by  the  aaaorance  of  the  conductor  that  it 
would  stop  at  the  station  five  minutes,  and  the 
conductor  having,  before  the  expiration  of  that 
time,  given  the  signal  to  start,  with  Icnowtedge 
that  the  passenger  had  left  the  train,  and  while 
he  was  so  far  away  that  he  could  not  board 
the  train  before  it  started. 

Appeal  from  district  court.  Walker  coun- 
ty;   Norman  O.  Kittrdl,  Judge. 

Action  by  James  T.  Foreman  against  the 
Missouri  Pacific  RaOway  Company  for  per- 
sonal injuries.  From  a  judgment  sustain- 
ing a  demurrer  to  tlie  petition,  plainUS  ap- 
peals.    Reversed. 

Benton  Randolph,  for  appellant.  Baker, 
Botts,  Baker  &  Lovett,  for  appeUee. 

PLEASANTS,  J.  This  cause  was  by  the 
supreme  court,  upon  appeal  by  the  appellee 
from  Judgment  in  favor  of  appellant,  re- 
versed at  the  OolvestCMX  term,  1^,  and  the 
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dedslon  to  retorted  in  73  Tex.  311,  11  S.  W. 
Rep.  326.  Upon  second  trial  of  the  case  in 
the  district  coort.  Judgment  was  rendered 
for  tbe  defendant  upon  demurrers,  general 
and  special,  presented  to  tlie  petition;  and, 
the  plain tlif  decUoing  to  answer,  liis  suit  was 
dismissed,  and  be  brings  his  case  to  this 
court  by  appeal.  The  petition,  after  aver- 
ring phiintiirs  residence  to  be  In  tbe  comrty 
of  Marlon  and  state  of  Texas,  and  that  the 
defendant  was  a  corporation  duly  incorporat- 
ed by  the  state  of  Missouri,  and  that  the 
International  &  Great  Northern  Railway 
Company  was  a  corporation  created  under 
the  laws  of  Texas,  and  that  it  was  the  own- 
er of  a  railroad  mnnlng  between  the  town 
of  Trinity,  In  Trinity  county,  Tex.,  and  the 
town  of  C<Hiroe,  in  the  county  of  Montgom- 
ery. Tex.,  and  throu^  the  town  of  Hunts- 
%'ille,  in  Walker  county,  Tex.,  and  that  said 
railroad  was  being  operated  by  said  defend- 
ant, the  Missouri  Pacific  Railway  Company, 
undo:  leave  from  said  International  &  Oreat 
Nwthon  Railway  Company,  and  that  said 
defendant  was  engaged  In  carrying  passen- 
gers over  said  road,  and  that  on  the  29th 
of  January,  1887,  plaintiff  purchased  from 
the  duly-authorized  agent  a  ticket  for  pas- 
snge  over  said  road  from  the  town  of  Trin- 
ity to  the  town  of  Conroe,  alleges  as  fol- 
lows: "That  while  plaintiff  was  a  passen- 
cer  oa  the  train  of  said  Missouri  Pacific 
Railway  Company  by  virtue  of  said  con- 
tract of  purchase  and  of  said  ticket,  on  Us 
way  to  said  town  of  Conroe,  and  just  as  the 
arrival  at  Dodge,  an  Intermediate  station, 
was  announced,  plaintiff  told  the  conductor 
that  he  was  expecting  letters  at  Dodge,  and 
.isked  tbe  c(»iductor  bow  long  the  train 
would  stop  at  that  station,  and  If  he  would 
have  time  to  go  to  the  post  office  and  back, 
nnd  that  the  conductor  replied  'Yes;'  that 
the  train  would  stop  five  minutes,  and  he 
would  have  time  to  go  and  retiu^.  That 
plaintiff  at  once  went  hurriedly  towards  the 
post  cfflce,  which  was  not  more  than  fifty 
yards  from  said  train,  for  the  purpose  of 
making  Inquiry  for  Important  letters  which 
he  was  expecting  to  find  there.  That,  be- 
fore plaintiff  had  gone  more  than  halfway 
to  tbe  post  office,  the  train  was  started,  and 
plaintiff  retrnmed  hturledly  to  It,  and  ar- 
rived on  the  platform  of  the  depot,  dose  to 
and  <vpoalte  the  middle  of  the  rear  coach 
of  the  train,  in  less  than  one  minute  from 
the  time  the  said  train  had  stopped,  and  as 
tbe  train  passed  him  he  took  hold  of  the 
guard  on  the  rear  platform  of  the  rear  coach 
with  his  hand,  and  attempted,  in  a  prudent, 
cautions  mannner,  to  board  the  train.  That 
just  as  he  took  hold  of  the  guard  the  en- 
gineer  pulled  open  the  throttle  valve,  and 
jerked  the  train  wltb  such  force  that  it 
threw  plaintiff  on  bis  right  side,  on  a  tie 
between  the  rails  of  the  track  in  rear  of 
the  coacb,  breaking  and  depressing  In  his 
chest  the  anterior  V&  of  four  of  bis  right 
ribs,  prodadng  an  exterior  bruise  covering 


a  space  of  seven  by  nine  Inches  from  the 
fractured  ribs  on  the  right  side  to  the  car- 
diac end  on  the  stomach,  and  Injuring  tbe 
anterior  wall  of  tbe  stomach,  and  produ' 
dng  hernia  or  rupture  at  or  near  the  stom- 
ach, and  producing  intense  pain  and  suffer- 
ing, which  has  continued  up  to  this  time 
without  much  Intermission.  That  he  has 
been  unable  to  labor  since  he  received  said 
injuries,  and  bos  been  confined  to  his  bed. 
In  consequence  thei-eof,  much  of  the  time 
since  he  received  them,  and  has  su8taine<I 
damages  in  couseiiuence  of  said  injuries  in- 
flicted, as  aforesaid,  by  the  gross  misi-epre- 
sentation  of  the  agent  of  the  said  Missouri 
Pacific  Railway  Company,  and  the  gross 
carelessness  and  reckless  conduct,  as  afore- 
said, of  the  agent  of  said  railway  company, 
to  the  amount  of  ten  thousand  dollars." 
This  was  plaintiff's  first  amended  original 
petition,  and  to  it  the  defendant  filed  the 
following  demurrer:  "It  specially  excepts 
and  moves  to  strike  out  of  said  amended 
original  petition,  on  the  third  page,  so  much 
thereof  as  Is  in  these  words:  'And  Just  as 
the  arrival  at  Dodge,  an  intermediate  sta- 
tion, was  announced,  plaintiff  told  the  con- 
ductor he  was  expecting  letters  at  Dodge, 
and  asked  the  conductor  how  lung  the  train 
would  stop  at  that  station,  and  if  he  would 
have  time  to  go  to  tlie  post  office  and  back, 
and  the  conductor  replied,  "Yes,"  the  train 
would  stop  five  minutes,  and  he  would  have 
time  to  go  and  return.'  And  also  so  much 
of  amended  original  petition  on  the  last  page 
as  is  in  these  words:  'By  the  gross  mis- 
representation of  the  agent  of  said  Missouri 
Pacific  Railway  Company,'  because  tbe  siime 
Is  immaterial,  and,  if  true,  gives  tlic  plalu- 
tur  no  right  of  action  against  this  defend- 
ant for  the  damages  claimed.  And,  for 
general  exception,  defendant  says  the  plain- 
tiff's amended  original  petition  shows  no 
cause  of  action,  and  prays  judgment  of  the 
court  thereon,  and  of  this  defendant  asks 
the  Judgment  of  the  court" 

This  court  is  of  tbe  opinion  that  the  pe- 
tition is  good  on  general  demurrer,  and  that, 
wbUe  It  is  doubtless  obnoxious  to  other  ex- 
ceptions than  those  made  by  the  special 
demurrer.  It  Is  not  so  as  to  them.  If  the 
plaintiff  was  Induced  to  leave  the  train  by 
assurances,  expressed  or  implied,  given  him 
by  the  conductor,  that  the  train  would  not 
leave  for  five  minutes,  and  the  conductor, 
with  knowledge  that  plaintiff  had  left  the 
train,  started  it  before  the  expiration  of  the 
five  minutes,  and  before  the  plaintiff  had 
returned  sufficiottly  near  to  tbe  track  to 
board  the  train  before  it  was  put  In  motion 
when  the  signal  to  start  was  given,  and  the 
plaintiff,  in  attempting,  in  a  cautious  and 
prudent  rnann^,  to  get  aboard,  was,  by  a 
sudden  and  rapid  movement  of  Hie  tiuln, 
thrown  to  the  groimd  and  injured,  if,  in  the 
opinion  of  the  jury,  sncb  facts  constitute 
negligence  on  th^  part  of  the  defendant, 
the  plaintiff,  unless  guilty  of  contributory 
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negligence  In  attempting  to  board  the  train 
under  thu  circumstances,  should  recover 
damages  for  hla  injorlea.  Reveraed  and  re- 
manded. 


TEXAS  &  N.  O.  R.  CO.  t.  JONES. 

(Court  of  aril  Appeals  of  Texas.     Sept.  28, 

1893.) 

APPEAI.  mOM  JUSTIOB'S  CODBT— FlUNS  AXSWEB 

Abotk. 
Under  Rer.  St.  art.  316,  providing  that, 
on  appeal  from  a  justice's  court  to  the  coimty 
or  district  conrt,  either  party  may  plead  any 
new  matter,  except  that  no  new  cause  of  ac- 
tion shall  be  set  up  by  plaintiff,  nor  counter- 
claim by  defendant,  not  pleaded  in  the  court 
below,  thou^  defendant  allows  judgment  by 
default  in  the  justice's  court,  he  may  aaswer 
in  the  district  court  on  appeal. 

Appeal  from  district  court.  Orange  county; 
W.  H.  Ford,  Judge. 

AcdOQ  by  Tony  Jones  against  the  Texas 
&  New  Orleans  Railroad  Company.  Plain- 
tiff bad  Judgment,  and  defendant  appeals. 
Reversed. 

Ferryman  &  Gillasple,  for  appellant. 

PLEASANTS,  J.  The  appellee  sued  ap- 
pellant In  Justice  court,  and  on  the  28tli  of 
October  that  court  rendered  Judgment  by 
default  against  defendant,  for  plaintiff,  for 
$50  as  damages,  and  $10  as  attorney's  fees, 
besides  costs  of  suit  The  defendant  in  due 
time  perfected  an  appeal  to  the  district  court, 
and  in  that  court  flled  a  general  denial, 
which,  upon  exception  and  motion  of  plain- 
tiff, was  stricken  out,  and  the  defendant  ex- 
cepted. Upon  trial  of  tibe  cause  a  verdict 
was  rendered  for  the  plaintiff  for  the  same 
sums  of  money  as  were  r«idered  by  the 
juartice  of  the  peace,— $50  damages,  and  $10 
as  attorney's  fee,— and  upon  this  judgment 
verdict  was  rendered  for  plaintiff  against 
defendant  for  said  sums,  and  for  costs  of 
suit.  His  motion  for  new  trial  having  been 
overruled,  defendant  appealed  to  this  court, 
and  assigns  for  error  the  Judgment  of  the 
court  sustaining  plaintiff's  motion  to  strike 
out  defendant's  answer,  and  we  are  of  the 
opinion  that  the  assignment  is  well  taken. 
Upon  an  appeal  from  a  Justice  court  to  the 
county  or  tlie  district  court  tiie  cause  Is  tiled 
de  novo,  and  any  party  may  plead  any  new 
matter,  provided  no  new  cause  of  action  Is 
set  up,  and  provided  that  no  set-off  or  coun- 
terclaim not  pleaded  In  the  court  below 
is  set  up  by  the  defendant  Rev.  St.  art 
316.  This  Judgment  of  the  court,  from  mat- 
ter apparent  In  the  transcript,  would  seem 
to  be  based  upon  tlte  idea  that  the  defend- 
ant, having  failed  to  appear  and  ans-.vor 
in  the  Justice  court,  was  prechidod  from  an- 
swering in  the  district  court  But  we  know 
of  no  such  law.  To  de^ny  a  defendant  the 
privilege  of  pleading  In  defense  to  phiintifTs 
demand,  for  failure  to  answer  in  the  justice 
court,  would  ordinarily  be  tantamount  to 
denying  him  the  right  of  appeal.     But  the 


law,  as  we  understand  It,  does  Festrtct  the 
right  ot  appeal  from  Judgments  vendered  by 
Justice  courts  to  such  defendants  as  appear 
and  defend  in  those  courts. 

The  appelant  also  assigns  as  etrw  tlie 
Judgment  of  the  court  in  sustaining  plain- 
tiff's objection  to  defendant's  questioDs  pro- 
pounded to  several  witnesses.  These  as- 
signments are  not  presented  In  confociulty 
with  the  ndes  of  practice  prescribed  for  tills 
court,  and  we  are  not,  therefore,  called  oo 
to  consider  them.  But  by  reference  to  the 
transcript  It  does  appear  that  all  of  the  ob- 
jections to  tiie  qnestions  propounded  tgr  the 
defendant  to  wltneases  were  sustained  by 
the  court  npon  the  gnmnd  urged  by  Oat 
{^intlff  In  his  objections  to  the  qneatkira. 
to  wit,  that  the  def«idant  had  no  pleadhigct 
under  which  the  evidence  solicited  by  the 
questions  would  be  admissible.  This  was, 
in  effect,  to  deny  the  defendant  a  new  trial, 
—a  right  given  him  by  the  statnte.  For  the 
errors  indicated  Qie  Judgment  of  the  lower 
court  is  reversed,  and  the  cause  renumded 
for  a  new  trial. 


TAYLOB  V.  CRISWELIi. 

(Court  of  Civil  Appeals  of  Texas.     Sept.  27. 
188a) 

PcBLio  Lands — Pre-emptiok  —  Failvrb  to  Scb- 
VET — Evidence. 

2  Sayles'  Civil  St.  art.  3948,  provides 
that  if  any  person  claiming  a  homestead  dona- 
tion shall  fail  to  have  the  survey  made,  and 
the  iieid  notes  thereof  returned  to  and  filed  in 
the  land  office,  within  12  months  after  the 
date  of  his  application,  he  shall  forfeit  all  right 
to  the  land.  Held  tliat  to  relieve  one  from  the 
operation  of  the  section,  on  a  failure  to  comply 
tnerewitb,  because  of  the  wrongful  acta  of  the 
surveyor,  such  acts  mu.at  be  clearly  shown. 

Appeal  from  district  court,  Parker  county: 
J.  W.  Patterson,  Judge. 

Action  in  trespass  to  try  title  by  Ira  B. 
Taylor  against  Dave  Oriswdl.  Defendant 
had  judgment,  axid  plaintiff  appeals.  Re- 
versed. 

Albert  Stevenson  and  Jasper  Nl  Haney,  for 
appellants. 

HEAD,  J.  Prior  to  November,  1886,  the 
100  acres  of  land  In  controversy  was  vacant 
public  domain  of  the  state  of  Texas,  and 
subject  to  pre-emption  under  her  laws.  In 
that  month,  appellee,  with  his  family, 
moved  on  this  land,  and  on  the  20th  of 
January,  1887,  flled  his  application  In  writ- 
ing, under  oath.  In  compliance  with  the  law, 
with  the  surveyor,  to  have  It  stirveyed.  On 
the  7th  of  March,  1887,  before  any  survey 
had  been  made  for  appellee  upon  Ms  ap- 
plication, one  J.  V.  Harp  moved  with  his 
family,  in  a  tent  upon  the  land,  filed  hi.<t 
application  for  a  sm-vey,  in  form,  hi  com- 
pliance with  the  law;  had  the  survey  made, 
and  the  field  notes  returned  to  the  general 
land  ofBce;  paid  one  dollar  per  acre;  and  had 
patent  Issued  on  the  17th  of  May  thereafter. 
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He  then  moved  off  the  laud,  and  on  the  UOi. 
of  September,  ]8S7,  conveyed  it  to  app^ant 
In  fact,  hla  moving  on  the  land,  and  procor^ 
tng  the  patent  thereto,  waa  at  the  instance 
of  .ippellant,  and  tor  his  benefit,  be  paylne 
the  expenses.  In  July,  1887,  after  the  Is- 
»>inncc  of  the  patout  to  linrp,  nppellee  called 
upon  the  surreyor  to  uiftke  the  survey  tuidcr 
his  application,  wlileb  he  at  fir<<t  refused  to 
do,  because  of  the  Harp  adrrey.  But  on  the 
18th  at  that  month  he  made  the  survey, 
after  ha-viug  appellee  to  file  another  appllca- 
tlon,  but  tltese  field  notes  were  not  recorded, 
or  retnm(<l  to  the  general  land  office,  until 
the  fall  of  18S9,— much  more  than  12  months 
after  the  flUog  of  the  last  application  by  ap- 
pellee, and  aftw  the  institution  of  this  suit. 
AppeUant  instituted  this  suit,  in  the  form  of 
an  action  of  trespass  to  try  title,  dalmlng 
inder  his  Harp  patent  against  appdlee,  who 
had  remained  In  possession  since  liis  first 
location.  Appdlee  reconvened,  seeking  af- 
lirmatiTe  relief  by  reason  of  the  steps  taken 
by  bbn  to  iw«-empt  the  land,  above  detailed, 
and  asked  the  cancellation  of  the  Harp  pat- 
ent, as  a  doad  upon  his  title.  The  court  be- 
low held  appellee  to  have  tiie  snperlor  title, 
and  entered  a  decree  canceling  the  oonfllct- 
taig  patent,  as  prayed  for  by  him,  fr<Kn  whl<^ 
this  appeal  is  prosecuted. 

The  law  under  which  appellee  was  seek- 
ing to  acquire  this  land  contains  this  pro- 
vision: "Should  any  person  claiming  a 
homestead  donation  faU  to  make  the  written 
application  as  provided  in  this  chapter,  or 
Hhonld  he  fall  to  hare  the  survey  made  and 
to  have  the  field  nates  thereof  (duly  certified 
to  and  recorded)  returned  to  and  filed  in  the 
Kfueml  land  office  within  twdve  months 
after  the  date  of  hla  api^ication,  or  should 
he  or  his  assignor  fall  to  make  satisfactory 
proof  that  he  liad  resided  upon,  occupied  and 
improved  the  land  claimed  by  him  for  three 
years  after  the  date  of  his  application,  as 
provided  in  this  chapter,  he  shall  in  either 
event  forfeit  all  right  and  title  to  said  land 
and  the  same  shall  become  subject  to  entry 
or  lociition  as  other  vacant  and  unappro- 
priated public  land."  2  Sayles'  Civil  St.  art 
sms.  Unless  appellee  had  some  legal  ex- 
cuse for  his  failure  to  have  his  field  notes 
nforded  and  retnmed  to  the  general  land 
office  within  the  time  required  by  this 
Btatnte,  it  is  clear  that  all  rights  he  had 
ai-quired  thereunder  had  become  forfeited, 
and  he  was  not  entitled  to  the  relief  granted 
him  by  the  court  below.  Oansa  v.  Cassin, 
72  Tex.  440,  10  S.  W.  Rep.  8S».  Appellee 
charged  in  lite  answer  that  he  was  prevented 
from  returning  his  field  notes  by  fraud  and 
collusion  between  the  county  surveyor,  ap- 
pellant, and  Harp;  but  the  coiu-t  below 
did  not,  in  Its  conclusions,  find  whether 
tills  allegation  was  sustained  by  the  evidence 
or  not.  The  conclusions  of  the  court  only  go 
to  the  extent  of  finding  that  the  surveyor, 
In  July,  nt  first  refused  to  malve  the  survey, 
because  field   notes  had  already   been   re- 


turned for  Harp.  In  a  few  days,  however, 
he  did  make  it;  but  as  to  why  the  field  notes 
were  not  recorded,  and  returned  to  the  land 
office,  we  are  left  In  Ignorance.  The  record 
does  not  disclose  any  effort  on  the  part  of 
appellee  to  have  the  law  complied  with  div- 
ing the  two  years  that  intervened  between 
the  filing  of  his  second  application  and  the 
institution  of  this  suit  It  has  been  several 
times  held  that,  where  a  surveyor  wrong- 
fully refuses  to  make  a  survey,  the  time 
consumed  In  litigation  to  compel  him  to  a 
performance  of  his  duty  will  not  be  In- 
cluded In  the  time  allowed  by  law,  but  the 
disposition  of  the  coiurt  has  not  been  to- 
wards an  extmslon  ai  excuses.  HoUoway 
V.  Holloway,  30  Tex.  164;  Lend  Co.  v.  Thom- 
son, 83  Tex.  1C9,  17  S.  W.  Rep.  820.  We  are 
of  opinion  that  the  facts  set  forth  in  the 
special  findings  of  the  court  were  not  suffi- 
cient to  relieve  appullee  from  the  forfeltvu-e 
declared  by  the  law,  and  he  was  tUoi-efore 
not  entitled  to  the  judgmeut  rendered  iu  his 
favor;  but  as  there  Is  no  statement  of  facts 
in  the  record,  and  the  findings  of  the  court 
may  not  be  as  full  as  the  evidence  intro- 
duced would  have  warranted,  we  have 
thought  It  best  to  remand  the  cause  for  a 
new  trliil.  If  appellee  should  be  able  to  pre- 
serve his  location  from  the  absolute  for- 
feiture decreed  by  the  statute.  It  would 
seem  that  he  should  prevail  over  the  Harp 
patent  Tlie  survey  upon  which  It  was  Is- 
sued, having  been  made  during  the  year 
allowed  him  In  which  to  return  his  field 
notes,  would  at  least  be  void  as  to  any 
rights  he  may  have.  McKlnney  v.  Grass- 
meyer,  51  Tex.  370;  Cassin  v.  O'SullIvan,  61 
Tex.  594.  If,  however,  It  should  be  held  that 
appellee  has  no  right  to  the  land,  but  as  to 
him  it  has  become  vacant  public  domain, 
it  has  lieen  held  that  the  Harp  patent  would 
not  be  void  as  to  other  persons.  Young  v. 
O'Neal,  54  Tex.  544.  We  are  of  opinion  the 
Judgment  of  the  court  below  should  be  re- 
versed, and  tlie  cause  remanded. 


WEATHBRFORD,  M.  W.  &  N.  W.  R.  CO. 

V.  GRANGER. 

(Court  of  Civil  Appeals  of  Texas.     Sept  27, 

1803.) 

C0IIPORA.TIOXS— AsBUMPTioy  OF  Dbbts  o»  Pbo- 

MOTER8. 

Where  the  promoter  of  a  eorjwration  is 
indebted  to  plaintiff  for  procuring  a  bonnn  for 
the  corporation,  the  latter,  on  its  or^aaiiiatioa, 
on  anceptiug  the  bonus  with  kuowletlRe  of  the 
claim  for  services,  assumes  the  indet>tediiess 
also. 

Appeal  from  district  court,  Parker  cotmty; 
J.  M.  Patterson,  Judge. 

Action  by  Francis  Granger  against  the 
Weatherford,  Mineral  Wells  &  Northwestprn 
Railroad  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

The  otlier  facts  fully  appear  in  the  fol- 
lowing statement  by  TARLTON,  C.  J.: 
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Appellee  sued  appellant  to  recover  the 
«um  of  $1960  for  certain  serrlces  alleged  to 
have  been  rendered  by  him  at  the  request 
■ot  the  defendant,  as  shown  by  an  account 
attached  to  his  petiti<»i,  as  follows: 

W.,   M.   W.   ft   N.   W.    R.    Co.,   to    Francis 
Granger,  Dr. 

To  servicea  in  raiaing  subsidy  at 
We»th«rford    $1,000 

Bxaminatioo  of  charter  and  correction 
of  same 100 

Drawinc  subscription  contract  in  June, 
1880    100 

Drawing  bond  for  $40,000  R.  R.  C!o.  to 
directors  and  Commercial  Clnb 260 

'Consultation  and  opinions  and  advice  to 
xaid  Co.  upon  various  questions  under 
the  law  of  corporations  and  the  Texas 
R.  E.  Act  during  the  months  of  July, 
Aug.,  and  Sept.,  188» 600 

$1,050 
In  a  supplemental  petition  the  plaintiff 
pleaded  that  "if  it  should  appear  that  said 
services,  or  any  part  thereof,  were  rendered 
prior  to  the  creation  of  defendant  corpora- 
tion, then  plaintiff  alleges  that  said  services 
were  rendered  at  the  instance  of  the  pro- 
moters of  said  corporation,  in  furtherance 
•of  the  purposes  of  said  corporation,  which 
acts  of  said  promoters  and  services  so  ren- 
dered were  afterwards  adopted  by  said  cor- 
poration, and  said  corporation  has  availed 
itself  of  the  said  services  of  plaintiff."  From 
a  judgment  for  $500  recovered  by  the  plain- 
tiff this  appeal  Is  prosecuted. 

The  foUowhig  are  substantially  the  con- 
clusions of  fact  found  by  the  trial  Judge: 
"In  April  or  May,  1889,  certain  parties,  and 
among  them  one  William  Andei-son,  put  on 
foot  a  sdieme  to  build  a  railroad  from 
Weatherford,  Parker  county,  to  Mineral 
Wells,  in  Palo  Pinto  county,  Tex.,  by  way 
of  certain  coal  fields,  provided  the  citizens 
of  said  places  would  contribute  as  dona- 
tions specified  snms.  WUllam  Anderson  was 
the  principal  mover  in  the  scheme,  and  was 
so  recognized  by  all  parties.  The  parties  so 
desiring  to  build  the  railroad  were  organized 
into  some  Idnd  of  company,  and  Anderson 
was  recognized  and  treated  by  all  as  the 
head  and  principal  person  in  the  company, 
which,  through  Anderson,  proposed  to  the 
citizens  of  Weatherford  and  vicinity  tliat  If 
they  would  make  a  donation  of  $40,000  to 
the  company  the  latter  would  build  and  op- 
erate the  railroad.  About  the  last  of  May, 
1SS9,  Anderson,  as  manager  of  said  company, 
contracted  and  agreed  with  the  plaintiff,  who 
was  a  practicing  attorney,  that  if  he  would 
aid  and  assist  them  in  getting  up  the  bonus 
he  should  be  lil>erally  paid  for  his  services. 
in  pursuance  of  said  agreement,  plaintiff 
went  to  work,  and  assisted  In  getting  up  the 
bonus  or  donation,  and  at  the  request  of 
said  Anderson,  acting  for  said  company,  the 
plaintiff  examined  a  charter  for  a  railroad 
that  had  been  prepared  In  Kansas  City,  and 
suggested  certain  changes  therein,  and  ren- 
dered the  other  services  set  out  and  charged 


In  plaintiff's  petition.  The  bonus  or  donation 
was  required  of  the  people.  About  the  Ist 
day  of  June,  1889,  T.  R.  Stone,  at  the  sugges- 
tion of  William  Anderson,  became  interested 
in  said  company.  At  the  time  that  And««on 
employed  the  plaintifl  the  defendant  com- 
pany was  not  incorporated.  It  was  duly  In- 
corporated under  the  laws  of  Texas  abont 
July  1,  1880.  Anderson  and  Stone  were 
cbarter  members  in  said  corporation.  The 
charter  for  said  company  was  prepared, 
signed,  and  acknowledged  in  Kansas  City. 

Mo.,  on  the  day  of  ,  and   was 

filed  in  the  ofilce  of  the  secretary  of  tlie  state 

of  Texas  on  the day  of .    Sobm 

time  after  the  company  was  Incorporated 
William  Anderson  and  other  stockholders 
In  the  railroad  company  had  some  kind  of 
disagreement,  when  Anderson  sold  out  Itia 
interest  In  the  company  to  other  parties,  and 
thus  severed  his  connection  with  the  com- 
pany. Up  to  the  time  Anderson  quit  the 
company  he  was  regarded  and  recognized 
as  its  principal  officer.  He  was  never  ap- 
pointed or  elected  as  manager  of  the  com- 
pany. P.  R.  Stone  has  been  the  president 
of  the  company  since  atx>ut  the  time  Ander- 
son quit  It  After  the  company  was  Incor- 
porated It  accepted  the  bonus.  The  services 
performed  by  plaintiff  were  rea«>aably 
worth  tiie  snid  of  $500.  A  part  of  the  aerv- 
Ices  were  performed  by  the  plaintiff  after  the 
company  was  Incorporated,  and  after  T.  K. 
Stone  became  connected  therewith."  In  ad- 
dition to  the  forgoing  conclusions,  which  we 
adopt,  we  find  further,  as  follows:  The 
charter  for  the  defendant  company  was 
signed  and  acknowledged  about  June  1. 
1889,  and  was  filed  in  the  office  of  ttie  seciv- 
tary  of  state  at  Austin,  July  2,  1889.  The 
t>onTi8  or  stibsldy  was  not  secured  until  after 
the  filing  of  the  cbarter.  The  record  would 
have  Justifled  the  trial  court,  and  so  Justifies 
us.  In  finding  (as  we  do)  the  fact  to  be  that 
in  availing  itself  of  the  subsidy  secured  the 
company  knew  of  the  services  of  the  plain- 
tiff in  raising  the  Ixmus. 

a«o.  A.  McCall,  for  appellant  I.  W. 
Stephens,  for  appellee. 

TARLTON,  O.  J.,  (after  stating  the  facts.) 
Appellant's  first  assignment  of  errcw  oom- 
plains  of  the  action  of  the  court  In  overrul- 
ing its  exception  that  the  "petition  does  not 
show  the  Items  of  service  claimed  by  plain- 
tiff with  sufficient  certainty  and  particular- 
ity." m  an  opinion  heretofc^e  rendered  in 
this  cause  (on  March  SO,  1893,  22  S.  W.  Rep. 
70)  we  held  that  this  exception  should  have 
been  sustained,  and  ordered  accordingly 
that  the  Judgment  should  be  reversed,  and 
the  cause  remanded-  Subsequently,  hav- 
ing granted  a  motion  for  a  r^earlng,  we 
certified  the  question  of  the  sufficiency  of 
the  petition  to  our  supreme  court  That 
tribunal  held  that  the  exception  was  prop- 
erly  overruled.    22   S.   W.   Rep.   936.    W« 
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consequently  adjudge  this  osslgiuneiit  to  be 
\rlthout  merit. 

AweUamt's  aecond  assignment  of  error  Is 
as  follows:  "Tbe  ooart  erred  in  finding  that 
defendant  was  bound  to  pay  platntia  for 
aerrlcee  of  getting  up  the  bonus.  For  this 
the  contract  of  the  promoter  of  a  corpora- 
tlcm  Unds  the  promoter  only,  and  not  the 
corporation,  and  the  corporation  cannot  rat- 
ify the  contract;  and  the  evidence  shows 
that  Anderson  at  the  time  was  only  a  pro- 
moter, under  a  special  contract,  to  raise  the 
bonus,  when  he  agreed  to  pay  Orangw  for 
his  services."  Under  tbe  oondusloiis  of 
tact  already  set  out,  io  the  effect  that  the 
company,  after  Its  organisation,  knowing 
accepted  the  benefit  of  plalntUTs  services, 
we  are  unable  to  sustain  this  assignment. 
The  propositions  therein  contained,  as  far 
aa  they  are  abstractly  sound,  are  not  appli- 
cable to  the  facts  of  this  case.  In  the  opin- 
ion of  this  court  rendered  heretofore  In  this 
cause,  and  already  referred  to,  Head,  J., 
on  the  question  suggested,  uses  the  follow- 
ing language:  'It  may  t>e  stated  as  a  gener- 
al rule  that  a  cmporatlon  cannot  be  liable 
against  its  will  upon  the  contract  of  Its  pro- 
motes, unless  sndi  liability  is  declared  In 
its  dULTtet.  If,  however,  the  corporation, 
after  its  oisanizatlon,  sees  proper  to  adopt 
such  CMitracts,  it  has  this  right;  bat  It 
must  do  so  'cum  oner&'  It  should  not  be 
allowed  to  adopt  the  good  and  reject  the 
bad  part  of  the  ccmtract;  and  we  believe  this 
principle  should  l>e  extended  so  as  to  hold 
that,  where  the  promoters  have  secured 
a  subscription  for  a  corporation,  and  have 
been  at  expense  In  employing  attorneys  in 
doing  this,  if  the  corporation  sees  proper 
to  accept  such  subscription  after  its  orglna- 
tton,  and  lias  knowledge  of  the  expense  so 
incurred,  it  should  be  required  to  pay  it" 
Citing  Cook,  Stock,  Stockta.  &  Corp.  Law, 
707;  1  Mor.  Priv.  Corp.  647-540;  McDon- 
ou^  ▼.  Bank,  34  Tex.  309. 

Appellant's  third  assignment  of  error  is 
as  foUows:  "The  court  erred  in  lils  conclu- 
sion of  law  that  defendant  was  bound  to 
pay  plalntifr  for  his  services  in  raising  the 
t)onus  before  the  incorporation  of  defendant, 
because  the  court  does  not  find  tliat  defend- 
ant accepted  the  bonus  with  knowledge  of 
plaintiff's  services,  or  of  his  claim,  or  that 
he  bad  done  anything  of  value  for  defend- 
ant, but  the  evidence  wholly  disproves  and 
contradicts  that  fact."  We  overrule  this  as- 
signmoit,  because,  as  already  Indicated, 
we  dissent  from  the  statement  ther^n  con- 
tained that  "the  evidence  wholly  disproves 
and  contradicts"  the  fact  "tha;t  defendant 
accepted  the  Iwnus  with  knowledge  of  plain- 
tiff's  services."  Accepting  exclusively  the 
version  of  the  defendant's  witness  and 
preddent  T.  R.  Stone,  appellant's  view 
might  be  sustained.  He  testifies  that  "the 
company  never  knew  of  this  claim  till  suit 
was  brought."  He  states  elsewhere,  howev- 
er, that  be  "knew  Qranger  was  Interesting 


himself  In  the  bonus  matter,  but  supposed 
he  was  working  for  W.  W.  Jcdioson,  who  had 
Imd  him  employed  In  Stravra.  Johnson  was 
also  one  of  the  charter  members  of  tbe  cor- 
poration, and  also  was  tbe  owno:  of  cer- 
tain cool  lands  which  he  wished  to  sell  to 
the  projectors  of  the  railroad.  It  is  undis- 
puted that  the  plaintiff  was  employed  at 
the  Instance  not  of  Johnson,  but  of  Ander- 
son, tiie  admitted  promoter  of  tbe  road 
Iiefore  its  (Higanlzatlon,  and  who  was  after- 
wards, until  the  month  of  September,  1888, 
regarded  as  the  principal  officer  of  the  com- 
pany, though  Stone  was  In  fact  its  presi- 
dent The  testimony  of  Stilts,  a  disinter- 
ested witness,  shows  that  at  divers  meetings 
of  citizens  of  Weatherford  held  before  and 
after  the  organization  of  the  company,  at 
which  Anderson  acted  as  the  representative 
of  tbe  company,  the  plaintiff  "was  continu- 
ously with  Anderson,  and  acting  for  him. 
Tbe  company  established  an  office  In  the 
Carson  and  Lewis  Hotel  after  Mr.  T.  R. 
Stone  purchased  tbe  hotel,  and  Capt  And»- 
son  was  In  charge  of  that  office.  Mr.  Oran- 
go-  was  therp  at  the  office  with  Mr.  Ander- 
son very  often.  Mr.  Granger  was  active  in 
assisting  to  raise  the  $40,000  bonus,  and  his 
whole  time  seemed  to  be  taken  up  in  the 
affairs  of  the  railroad."  The  plaintiff,  with- 
out contradiction,  states  tluit  "T.  R.  Stone, 
as  president  of  the  railroad  company,  con- 
ferred and  advised  with  witness  as  an  at- 
torney In  regard  to  the  subscription  con- 
tract and  bond,  and  had  witness  to  examine 
the  authorities  and  express  an  opinion  as 
to  what  the  company's  liability  on  the  lK>nd 
would  be;  that  Stone,  as  president  of  the 
company,  repeatedly  advised  with  plaintiff 
as  an  attorney  in  regard  to  defendant's 
business  at  a  meeting  of  tbe  stockholders 
for  the  organization  of  the  company,  and 
at  divers  other  times.  We  liave  thus,  In 
Justice  to  appellant,  deemed  it  inroper,  a;t 
the  cost  of  prolixity,  to  detail  the  testimony 
on  which  we  found  o\ir  conclusion  that  Hie 
company  accepted  the  lionus  with  knowl- 
edge of  the  plaintiff's  services.  The  judg- 
ment of  the  trial  court  Is  In  all  things  af- 
firmed. 

STEPHENS,  J..  dlsquaUfled,  and  not  sit- 
ting. 


STATE  V.  MEYER  et  sLi 

(Court  of  Civil  Appeals  of  Texas.     Sept.  20, 
1803.) 

Intoxicatiko  Liqvobs  —  Pbrmittirs  Mihor  ih 

VtMJM  OP  BUSIRBSS. 

Where  a  minor  is  permitted  to  enter 
and  remain  in  a  retail  lignor  dealer's  place  of 
business,  such  dealer  and  his  bondsmen  are 
liable  to  the  penalties  Imposed  by  Acts  1887, 
p.  59,  regardless  of  whether  the  owner  or  his 
agents  in  charge  of  such  place  believed,  or  had 
reason  to  believe,  that  such  minor  was  over  21 
years  old. 


'  Rehearing  pending. 
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Appeal  from  dietrict  oomrt,  Karnes 
ty;  H.  Cluy  Pleasants,  Judge. 

Action  by  the  state  ot  T«cas  against  Al- 
bert Mej-er  as  principal,  and  Herman  Seldd 
and  J.  J.  Seale  as  sureties,  on  a  retail  Uqnor 
dealer's  bond,  to  recorer  certain  statutory 
p«ialtlea  From  a  Judgment  loitered  on  the 
verdict  of  a  jury  in  favor  of  def«idants, 
the  state  appeals.    Reversed. 

A.  B.  Davidson  and  W.  A,  Little,  for  the 
Stata     Graves  &  Wilson,  lor  appellees. 

JAMBS,  C  3.  This  suit  was  brought  for 
the  statutory  poialty  by  the  dlatrtct  and 
county  attorneys,  on  behalf  of  tfa»  states 
against  Albert  Meyer  as  principal,  and  Ser- 
man  Seldel  and  J.  i.  Seale  as  sureties,  upon 
a  retail  liquor  dealer's  bond  given  Octob» 
30,  1890.  The  condition  aUeged  to  have  been 
violated  was  tluit  which  regnired  the  prin- 
cipal not  to  penult  any  parson  under  the 
age  of  21  years  to  enter  and  remain  In  his 
house  or  place  of  business.  The  petltioa 
charged  an  infraction  of  the  bond  by  de- 
fendant M^er,  in  permitting  a.  minor,  one 

A.  B.  Pile,  to  ester  and  remain' In  his  house 
in  Helena,  Tex.,  where  he  was  then  engaged 
In  retailing  spirituous,  vinous,  and  malt  liq- 
uors, etc,  in  quantities  less  than  a  quart 
Defendant  pleaded  general  denial,  and  fur- 
ther set  up,  In  substance,  that  said  Pile  was 
at  the  date  stated  in  the  petition  over  the  age 
of  21  years,  and,  if  he  was  not,  then  he  had 
fraudulently  represented  to  diefMtdant'B 
agents  Seldel  and  Hall,  who  managed  Mey- 
er's business,  that  he,  the  said  Pile,  was  over 
21  years  of  age;  that  Meyer  bad  given  in- 
struction to  his  manager  Seidel  to  never,  un- 
der any  circumstancea,  permit  a  minor  to 
enter  upon  or  remain  In  his  place  of  busi- 
ness; that  Hall  bad  the  same  instructions; 
that  said  Pile  applied  for  work,  representing 
that  he  was  over  21  years  of  age;  that,  In 
addition  to  this.  Pile  had  the  appearance  of 
a  matured  man,  and  Seldel  and  Hall  knew 
that  Pile  had  for  more  than  a  year  previous 
managed  his  own  afTairs,  and  believed  the 
representations  made  to  them  by  Pile  con- 
cerning his  age,  and  were  induced  thereby 
to  admit  him  into  the  premises.  Defendant 
Meyer  answers,  further,  that  Hall  was  not 
his  agent  for  the  purpose  of  emploj'lng  any 
one  for  conducting  any  retail  liquor  busi- 
ness for  him.  Plaintiff  excepted  to  oU  that 
part  of  said  answer  which  sets  up  as  a  de- 
fense the  fraudulent  representations  of  A. 

B.  Pile  concorning  his  age,  which  exception 
the  court  overruled,  we  berieve,  erroneously. 
The  cause  proceeded  to  trial,  and  the  court 
submitted  the  erldenee  to  the  Jury  on  these 
special  issues:  **(1)  Was  A.  B.  Pile  21  years 
of  age  at  the  time  he  enteaed  the  saloon  of 
defendant  Meyer,  and  became  engaged  there? 
(2)  Did  E.  H.  Hail,  the  keeper  of  the  saloon, 
use  such  caution  and  dJligeoce  as  a  prudent 
man  would  have  used,  under  like  circum- 
stances, to  ascertain  the  age  of  A.  B.  PUe, 


before  engaging  him  as  a  salesman  In  the- 
saloon?  (3)  Did  said  Pile  falsely  represent 
to  said  Hall  that  he  was  21  years  of  age  bp- 
fore  he  engaged  him  as  salesman?"  To  aU 
these  inquiries,  the  Jury  answered,  "Tfee."" 
and  thereupon  jtidgment  was  renderei* 
against  the  plaintiff.  Errors  are  aasigneft 
in  reqtect  to  the  charges,  and  also  the  said 
ruling  on  plalntitT's  ezc^>tioitB. 

The  case  of  McOuire  v.  Glass,  (Tex.  Ai>pl> 
15  S.  W.  Rep.  127,  is  decMve  of  the  qneslta* 
raised  here.  The  reasoning  of  that  case- 
meets  with  our  approval  xtae  statute  tm- 
der  whitdi  this  liond  was  given,  conslderecl 
in  connection  with  tbe  statute  which  it  re- 
placed, leaves  no  doubt  of  the  legislative  in- 
tent to  constitute  an  infraction  of  the  bond 
any  act  at  the  dealer  which  permits  a  minor 
to  enter  into,  and  remain  In,  hris  place  oT 
business.  Acts  1887.  p.  Sfi;  Acts  1881.  pl 
22.  He  la  required  to  know  tike  fact  er 
minority,  and  to  not  permit  the  minor  to 
enter  and  remain.  This  may  be,  and  is.  .t 
severe  condition  to  the  carrying  en  of  the- 
buainesa  of  a  retail  liquor  dealer;  but  tiw- 
ststute,  as  we  4nd  it,  seems  to  exact  tb3s-- 
oneroas  du^  of  Um,  If  he  eagages  in  the- 
tmsiness.  This  Iwing  our  conclnsion.  we 
hold  ttMt  the  defense  which  availed  dtfentf- 
anta  was  not  a  cood  one,  and  the  court  erred( 
in  Its  charges.  Therefore,  the  Judgment  Ik 
revoEsed,  and  the  cauaM  remanded. 


McMICKliH  et  al.  v.  TEXARKANA  NAT- 
BANK. 
(Court  of  Ctvil  Appeals  of  Texas.    Sept  St. 

iaS3.) 
TaAVscRiPT  o'!r  Appbai/— Showiko  Bsbvicc— 

AMBNCIfBIIT  OF  RSOOBD. 

1.  Under  Saylea*  Civil  St.  arts.  1411,  1412^ 
providing  that  the  transcript  on  appeal  ahalB 
contain  the  citation  and  return,  if  the  plead- 
ings or  judgment  do  not  show  an  appeannce- 
in  person  or  by  attorney,  it  is  not  enough  tint 
the  judgment  recite  tliat  service  was  had. 

2.  A  rehearing  in  the  appellate  court,  on 
the  ground  that  there  was  error  in  the  trao- 
script  filed  by  the  other  party,  will  not  be- 
granted,  as  either  party  has  a  right  to  have  it 
correeted.  but  this  ri^t  ceases  on  submiisHSk 
of  the  cause  for  decision. 

Error  from  Bowie  county  court;  W.  W- 
DUlard,  Judge. 

Action  by  the  Texarkana  National  Banfc. 
against  E.  P.  McMloklo  and  others  on  a  note. 
There  was  Judgm^it  for  plaintiff,  and  de- 
fendants brought  error.  The  Judgment  wae- 
reversed.  Plaintiff  moves  for  rehearing.  Mo- 
tion denied. 

P.  A.  Tumw,  for  plaintitCs  In  error.  Hair> 
&  Henry,  for  defendant  In  error. 

FINLEY,  J.  September  2,  1801.  the  de- 
f«a>dant  in  error  filed  suit  in  the  county  court 
of  Bowie  county  against  E.  P.  McMlckle;, 
Mrs.  Matilda  Levy,  and  Peter  Ivy  on  » 
promissory  note  for  $235,  principal,  interest., 
and  attorney's  fees.  October  29,  1891,  Jnd^ 
ment  by  default  was  rendered  against  the 
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•original  defendants  for  the  amount  claimed 
in  plaintiff's  petition,  and  on  Februaiy  6, 
1892,  tlie  defendants  in  said  ludgment,  B.  P. 
JIcMlckle  and  lira.  MatUda  Levy,  filed  tbetr 
■petition  and  bond  for  writ  of  error,  and  on 
4fae  2&tli  of  August,  1882,  the  defendant  In  er- 
«or,  by  Its  attorneys  of  record,  entered  In 
writing  upon  said  petition  in  error  a  waiver 
-of  the  issuance  and  service  of  citation. 
Plaintiffs  in  error  filed  an  assignment  of  «- 
cora  III  the  court  below,  applied  for  and  ob- 
tained a  transcript  of  the  record,  and  In  due 
time  filed  the  same  in  the  coort  of  dvii  ap- 
peals for  the  second  district  Defendant  la 
«rror  first  submitted  the  case  on  a  motion 
4u  affirm  as  on  certificate,  upon  the  ground 
that  plaintiffs  In  error  bad  failed  to  prose- 
«ute  their  writ  of  error,  In  this:  that  they 
imd  filed  no  brief  in  the  court  below,  or  ap- 
I>eUate  court  This  motion  was  overmled  by 
the  court  the  failure  to  file  briefs  fnnaishlqg 
so  valid  reason  for  affirmance  as  upon  ccr- 
tlficute.  The  defendant  In  error  then  filed, 
«nd  submitted  the  case  upon,  a  suggestion  of 
■flelay.  The  court  on  examination  of  the  rec- 
'Ord,  found  that  it  appeared  therefrom  that 
Judgment  by  default  was  rendered  In  the 
«»urt  bdow  without  citation  being  issued  and 
served  upon  the  defendants,  and  without 
-voluntary  appearance  by  them.  On  account 
'Vf  this  error  apparent  from  the  record,  the 
•court  declined  to  consider  the  appeal  as  beiiag 
prosecuted  for  delay,  Imt  reversed  and  re- 
manded the  cause  for  a  new  trial.  A  mo- 
tion for  rehearing  was  then  filed  by  d^md- 
3nt  in  error,  and  the  cause  was  transferred 
to  this  court  from  the  second  district,  with 
tlie  motion  pending,  and  this  court  is  now 
-called  to  act  upon  It  The  grounds  upon 
which  a  rehearing  Is  sought  are,  in  substance, 
as  follows:  (1)  The  Judgment  recites  that 
4iervice  was  had  upon  the  defendants;  (2) 
th(>  transcript  was  tilcen  out  and  filed  in  the 
nppeUate  court  by  plaintiffs  in  error;  (3) 
there  was  citation  Issued  and  served  upon 
defendants.  And  In  verification  of  this  state- 
ment a  certified  copy  of  the  cltatioo  and 
return  of  the  sheriff  thereon,  showing  legal 
notice  to  the  defendants,  is  attached  to  the 
motion.  Upon  this  showing,  this  court  is 
asked  to  set  aside  the  previous  order  of  re- 
versal, and  upon  the  record,  as  it  now  stands, 
affirm  the  case,  with  damages.,  upon  the  Bolg- 
Sestlon  of  delay. 

It  is  a  sufficient  answer  to  the  first  ground 
'•f  the  motion  to  say,  where  the  pleadings 
and  Judgment  fall  to  disclose  an  appearance 
in  person  or  by  attorney,  the  citation  and  re- 
turn must  be  contained  in  the  transcript 
Sayles'  ClvU  St  arts.  1411,  1412;  Rules  Dist 
Ct  85,  20  S.  W.  Rep.  xvil. 

It  is  shown  in  the  motion  that  in  fact  due 
process  was  served,  and  responsibility  for  the 
Aiilure  of  the  transcript  to  contain  a  copy  ot 


the  citation  and  return  of  the  sheriff  thereon 
is  souf^t  to  be  avoided  by  reason  of  the  fact 
that  plaintiffs  In  error  to(^  out  the  tran- 
script and  ffied  it  In  the  appellate  court  By 
filing  a  suggestion  of  delay,  the  defendant 
In  error  Invited  a  close  scrutiny  of  the  record, 
asserted  thereby  that  the  Judgment  was  le- 
gally rendered,  and  that  it  was  apparent 
from  the  record  that  no  errors  were  com- 
mitted on  the  trial,  and  that  the  writ  of  er- 
ror was  prosecuted  for  delay,  and  asked  dam- 
ages provided  by  law  as  a  penalty  for  de- 
lay. By  taking  this  course,  responsibility  foi 
the  correctness  of  the  record  was  assumed, 
In  the  fullest  sense.  Under  the  law,  either 
party  can  take  out  a  transcript,  and  file  it  in 
the  appellate  conrt  Sayles'  Civil  St  art 
1410;  rules  3,  4,  Ov.  Ct  App.,  20  S.  W.  Rep. 
vL  And  if  the  transcript  filed  be  defective  or 
incomplete,  upon  apidlcation  at  the  proper 
time,  this  court  will  grant  a  writ  of  certio- 
rari to  perfect  the  record.  Rule  11,  Civ.  Ct 
App.,  20  B.  W.  Rep.  vii.  Every  reasonable 
facility  is  afforded,  under  the  law,  to  all 
parties,  to  present  to  this  court  on  submis- 
sion of  a  case,  a  perfect  record  of  the  pro- 
ceedings of  the  trial  conrt  for  review,  but 
there  Is  no  law  or  practice  of  the  appellate 
courts  of  this  state  authorizing  a  correction 
of  the  record  after  it  has  been  submitted  to 
the  court  for  decision.  Indeed,  it  has  long 
been  the  established  practice  of  our  supreme 
court  to  confine  the  rl^dit  of  correcting  th« 
record  to  the  time  preceding  the  sulHnlaslon 
of  the  cawe.  Ross  v.  McGowen,  58  Tex.  60S; 
Railway  Co.  v.  Scott  78  Tex.  300,  14  S.  W. 
Rep.  7&1.  In  the  case  of  Ross  v.  McGowen, 
the  court  says:  "After  a  cause  Is  ence  sub- 
mitted i^on  a  transcript  supposed  to  be  cor- 
rect And  as  the  parties  have  made  no  ob- 
jection to  it  and  we  have  decided  It  upon 
such  transcript  we  cannot  undertake  to  re- 
axamlnc  such  cause  because  the  counsel  for 
either  party  discovers  a  defect  in  the  tran- 
script which,  if  supplied,  might  possibly  lead 
us  to  a  different  oonclusion.  A  mistake  in 
the  pleadings  or  facts,  of  a  single  word, 
might  Influence  the  decision.  This  discovered 
and  remedied,  a  new  opinion,  framed  to  suit 
the  altered  reoord,  might  ItseU  be  set  aside 
upon  the  discoveiy  of  some  other  error; 
and  so  on,  to  mimberless  changes  in  the 
transcript,  and  the  dedsioa  upon  it  This 
practice  cannot  ot  course,  be  allowed,  and, 
to  prevent  it  the  right  to  a  certiorari  must 
be  limited  to  some  point  in  the  proceed- 
ings, which  must  not  extend  beyond  the  date 
of  the  submission  of  the  cause  to  the  court 
for  decision."  This  rule  of  practice  in  the 
appdlate  courts  of  the  state,  long  ago  plainly 
established  by  our  supreme  court  as  we  be- 
lieve, upon  sound  reason,  must  govern  this 
court  Therefore,  the  motion  for  rehearing  U 
overruled. 
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HAYDBN  T.  McMillan  et  al.,  (BICB  et  al., 

IntOTveners.) 

(Court  «f  CHtU  Appeals  of  Texas.    Oct  11, 

1893.)^ 

WnPB's  Sepaka.ts  Estate  —  Rikts  fbom  Rbai/tt 
— Oaknishhsst. 
Rer.  St  art  2861,  pioridM  that  all 
property  owned  by  the  wife  before  marriage, 
or  acquired  afterwards  by  gift  devise,  or  de- 
scent, and  the  "increase  of  all  lands  thus  ac- 
qaired,  shall  be  the  separate  property  of  the 
wife;  and  dorlnf  the  marriage  the  hnsband 
shall  have  the  sole  management  of  all  snch 
propertT."  BM,  that  the  rents  accruing  on 
the  wife's  realty  are  not  her  separate  proper- 
ty, but  are  suMect  to  garnishment  for  the 
debts  of  the  husband  as  community  property. 

Appeal  from  district  court,  Bexar  county; 
George  H.  Noonan,  Judge. 

Action  by  Q.  W.  Hayden  against  Rice 
Bros.  &  Co.,  defendants,  and  McMillan,  De- 
Tlne  &  Howard,  gandshees.  M.  F.  Rice  and 
J.  P.  Rice  intervened,  claiming  the  amount 
sooglit  to  be  recovered  from  the  garnishees. 
From  a  judgment  for  Interveners,  plaintiff 
appeals.    Reversed. 

Jay  Winter,  S.  M.  Ellis,  and  James  Rout> 
ledge,  for  appellant  Barnard  &  McOown, 
for  appellees. 

FLY,  J.  The  parties  to  the  above  cause 
submit  the  following  agreed  statement  of 
fiicts  under  article  1414  of  the  Revised 
Statntes:  (1)  niat  this  is  a  garnishment  pro- 
ceeding sued  out  in  the  case  of  G.  W.  Hay- 
den V.  Rice  Bros.  A  Co.,  pending  in  the  dis- 
trict oovrt  of  the  tblrty-seventh  Judicial  dis- 
trict of  Bexar  county,  Tex.  McMillan,  De- 
vine  &  Hownrd  are  the  garnishees,  and  flled 
an  answer  herein,  admitting  their  indebted- 
ness to  tira.  M.  F.  Rice  and  her  husband, 
under  lease  contract  ent^ed  into  between 
them  and  Mrs.  M.  F.  Rioe,  Joined  by  her  hns- 
band, leasing  the  premises  known  as  No.  2.'S2 
West  Commerce  street,  in  the  city  of  San  An- 
tonio, Bexar  county,  state  of  Texas;  and  prayed 
that  Mrs.  M.  F.  Rice  and  her  husband,  J.  V. 
Rice,  be  made  parties  defendant  Mrs.  M. 
F.  Rice,  Joined  by  her  husband,  J.  P.  Rice, 
in  response  to  the  answer  of  McMillan, 
Devlne  &  Howard,  appeared,  and  flled  an 
answer  setting  up  that  the  rents  due  under 
the  lease  contract  with  McMillan,  Devlne  & 
Howard  were  tiie  separate  property  of  Mrs. 
M.  F.  Rice,  under  the  constitution  of  the 
state  of  Texas,  art  16,  {  15,  and  the  Revised 
Statutes  of  tbe  state  of  Texas,  art  2861; 
and  filed  cross  action  against  McMillan,  De- 
Tine  &  Howard  for  the  rents  admitted  to  be 
due  under  said  lease  contract  (2)  It  Is  ad- 
mitted tliat  J.  P.  Rice  was  a  member  of  tiie 
firm  of  Rice  Bros.  Sc  Co.  at  the  time  the  Judg- 
ment in  the  above  case  was  rendered  against 
said  firm,  and  that  the  said  Judgment  was 
tor  debts  for  the  payment  of  which  Mrs.  M. 
F.  Rice's  s^arate  ivoperty  would  not  be 
Uable.    (3)  Mrs.  M.  F.  Rioe  is  Hie  wife  of  J. 

'Beheariug  denied. 


P.  Rice,  and  was  his  wife  when  the  above 
Judgment  was  rendered  against  him  as  a 
member  of  said  firm.  (4)  McMillan,  Devine 
&  Howard  are  Indebted  under  said  lease  cou- 
tract  to  Mrs.  M.  F.  Rioe  in  the  sum  of  $324.- 
27  for  rents  due  thereunder  up  to  Mardi  9, 
1893,  upon  the  premises  known  as  "W2  on 
West  Commerce  Street,"  in  tiie  dty  of  San 
Antonio,  Bexar  county,  Tex.  The  lease  con- 
tract was  executed  by  Mrs.  M.  F.  Rioe, 
Joined  by  hear  husband,  wltli  said  McMillan. 
Devlne  &  Howard.  (5)  The  premises  known 
as  "262  on  West  Commerce  Street"  consist  of 
lots  and  store  buildings  erected  thereon,  and 
are  the  separate  property  of  Mrs.  M.  F.  Rice, 
having  been  acquired  by  her  by  devise  from 
her  father,  William  Vance,  before  her  nur- 
rlage.  (6)  Interveners,  on  their  cross  action 
against  McMillan,  Devlne  &  Howard,  are 
entitled  to  recover  Judgment  for  the  rents 
due  under  said  lease  contract,  unless  the 
plaintiff,  G.  W.  Hayden,  is  entitled  to  re- 
cover same  by  reason  of  his  garnishment. 
Under  tiiese  facts,  the  Issues  submitted  to 
tbe  court  are:  "(1)  Are  the  montlily  r«its 
accruing  from  the  lease  of  Mrs.  M.  F.  Rice's 
separate  property  subject  to  garnish ment  for 
the  satisfaction  of  the  debts  of  her  husband. 
J.  P.  Rice?  (2)  Are  the  rents  accruing  from 
the  lease  of  Mrs.  M.  F.  Rico's  separate  prop- 
erty the  community  property  of  J.  P.  Rioe 
and  his  wife,  M.  F.  Rice,  under  section  15. 
art  16,  of  the  constitution  of  1876,  and  arti- 
cle 2Sj1  of  the  Revised  Statutes  of  the  state 
of  Texas?" 

The  constitution  of  1845  (article  7,  {  19)  pro- 
vided that  "all  property,  both  real  and  per- 
sonal, of  the  wife  owned  or  claimed  by  her 
before   marriage,   and   that   acqtiired    after- 
wards by  gift,  devise,  or  descent,  shall  be 
her   separate   property;    and   laws   shall  be 
passed   more  clearly   defining  the  rights  of 
the  wife,  In  relation  as  well  to  her  separate 
propoty  as  that  held  in  commmi  with  her 
husband.     Laws  shall  also  be  passed  provid- 
ing for  the  registration  of  tbe  wife's  sep.i- 
rate  property."   This  section  was  copied  ver- 
batim et  literatim  Into  the  constitutions  of 
1861,  1866,  1876.     The  constitution  of  1S6» 
(article  12,  {  14)  was  as  follows:  "The  rights 
of  married  women  to  their  separate  prop- 
erty, real  and  personal,  and  the  Increase  of 
I  the  same,  shall  be  protected  by  law."     This 
'  is  the  only  constitutional  provlsicm  that  has 
'  ever  in  Texas  In  any  way  m«itl(Hied  the  tn- 
i  crease  of  the  sepfirate  property  of  married 
women.     As  required  by  the  constitution  of 
184S,   tbe  legislature,   on   Marcb   18,   1848, 
I  passed  a  law  defining  the  rights  <Mr  mar- 
>  fled  women,  which  has,  amid  the  downfall 
i  of  governments  and  the  wredi  of  constitn- 
tions,    except    as    to    dropiring    tbe    word 
I  "slaves,"  remained  the  same.     It  Is  article 
2861,  Rev.  St,  which  reads  as  follows:    "All 
property  both  real  and  personal,  of  the  hus- 
band, owned  or  dalmed  by  him  before  mar- 
riage, and  that  acquired  aftorwards  by  gift 
derise  ct  descent,  as  also  the  increase  ot 
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an  lands  thus  acquired,  shall  be  his  sepa- 
rate property.  All  property,  both  real  and 
personal,  of  the  wife,  owned  or  dnimed  by 
her  before  marriage  and  that  acquired  aft- 
erward by  gift,  devise  or  descent  as  also 
the  increase  of  aU  lands  thus  acquired  shall 
be  the  separate  property  of  the  wife;  but 
during  the  marriage  the  husband  shall  hare 
the  sole  management  of  all  such  property." 
It  can  be  readily  seen  that  this  statute  does 
not  declare  that  the  increase  of  separate 
personal  property  shall  be  separate  prop- 
erty, but  It  is  only  the  "Inweose  of  lands" 
that  Is  so  denominated.  The  only  difficulty 
In  construing  the  statute  is  In  arriving  at 
the  legislative  intent  as  to  Increase  of  lands. 
We  find  by  consulting  the  dedsions  of  other 
states  that  a  large  number  of  them  differ 
with  Texas  decisions  on  the  subject  of  the 
separate  property  of  married  women,  both 
real  and  personal.  But  where  there  are  a 
long  line  of  decisions  in  our  own  state  under 
wliich  property  has  been  acquired,  and  which 
have  met  the  sanction  of  bar  and  people 
for  a  long  time,  we  do  not  believe  that  we 
should  make  a  departure  from  the  pattis 
hitherto  followed  in  order  to  conform  to  the 
weight  of  authority  In  other  states.  We 
have  onr  peculiar  system-  of  laws,  which 
from  time  to  time  have  met  with  judldal 
constructlcm,  and  the  reasons  must  be  co- 
gent indeed,  and  the  arguments  unanswera- 
ble, that  would  indnce  us  to  slialce  con- 
fidence in  rights  ajcqulred  undo:  them,  in 
order  to  follow  the  opinions  of  sister  states. 
In  regard  to  the  question  of  the  separate 
property  of  married  womoi,  we  are  of  the 
opinion  ftiat,  whatevo:  seeming  inconsist- 
encies there  may  be  In  our  decisions,  they 
are,  as  a  role,  founded  in  wisdom  and  learn- 
ing, and,  whenever  unlHrolcen  in  their  gen- 
eral trend,  we  shall  endeavor  to  follow 
them.  It  was,  perchance,  unnecessary  to 
say  Ihis,  but  counsel  for  appellees,  in  his 
very  ingenious  and  well-executed  brief,  in- 
sists so  strenuously  on  this  court  following 
the  opinions  of  CallfcHmia  that  we  have  felt 
it  proper  to  say  what  we  have  in  regard 
to  the  matter.  From  the  time  of  the  ad- 
mlsslMi  of  our  state  Into  the  Union  there 
)iaa  been  an  evident  disinclination  on  the 
part  of  our  supreme  court  to  enlarge  by 
Judicial  decision  the  scope  of  our  laws  in 
regard  to  the  separate  property  of  married 
women.  Our  statute  on  that  subject  being 
an  innovation  upon  the  common  law,  the 
rapreme  court  has  given  a  strict  construc- 
tion to  an  its  provisions,  and  whatever  was 
not  expressed  clearly  in  the  statute,  ot  was 
not  the  only  reasonable  and  tenable  deduc- 
tl<m  from  it,  was  discarded.  Under  the 
same  statute,  now  In  effect,  (article  2851, 
Rev.  St,)  and  under  a  section  of  the  constl- 
totlon  of  1846  identical  with  that  of  our 
pieaott  coostltntion,  the  supreme  court  has 
hdd  that  crops  grown  upon  the  separate 
land  of  the  wife,  cultivated  and  gathered 
by  her  daves,  are  community  propwty.     De 


Blane  v.  Lynch,  23  Tex.  25;  Conner  v.  Haw- 
liins,  66  Tex.  640,  2  S.  W.  Rep.  520.  Again, 
it  was  held  that  lumber  sawed  In  a  mill,  the 
separate  property  of  the  wife,  from  trees. 
grown  on  land,  the  separate  property  of 
tiie  wife,' the  labor  being  p^^ormed  by  her 
slaves,  was  community  property.  White  v. 
L^nch,  26  Tex.  195.  In  the  case  of  De 
Blane  v.  Lynch  the  learned  judge  says: 
"The  principle  which  lies  at  the  foundatloa 
of  the  whole  system  of  community  property 
Is  that  whatever  is  acquired  by  the  Joint 
efforts  of  the  husband  and  wife  shall  be- 
thelr  community  property."  The  statute  de- 
fining the  separate  property  of  the  wife 
clearly  sets  forth  what  property  acquired 
by  her  during  marriage  shall  be  her  sepa- 
rate property,  and  It  is  that  "acquired  by 
gift,  devise,  or  descent"  This  would  pre- 
clude the  idea  that  anything,  acquired  dur- 
ing marriage  by  the  Joint  labor  of  husband 
and  wife  could  be  the  separate  property  of 
either.  The  same  statute  gives  the  sole 
management  of  all  the  B^)arate  property  of 
ttie  wife  to  the  husband.  By  the  common, 
concensus  of  the  human  family,  barl>arous 
and  civilized,  the  man  Is  placed  at  the  head 
of  the  family,  dothed  with  its  government, 
care,  and  protection,  and  burdened  with  the 
management  and  direction  of  its  property; 
^and,  it  bdng  the  general  rule  that  men  oc- 
cupy this  responsible  position  in  a  fairly 
creditable  manner,  the  law  makes  them  the 
managers  of  the  separate  property  of  wife 
as  well  as  the  community  property.  The 
fact  that  this  power  and  authority  is  often, 
abused,  and  the  wife's  property  made  nn- 
avalltog  to  her  and  the  children  of  her  body, 
can  offer  no  sound  argument  against  tho 
gen»al  rule.  The  law  is  unable  to  meet 
every  exigency,  and  Is  powerless  to  smooth 
all  the  inequalities  of  this  life,  but  the  wis- 
dom and  expo'ience  of  the  ages  has  shown 
that  it  Is  far  better  to  recognize  the  head- 
ship of  the  man  in  his  family,  and  that  few- 
er evils  wlU  arise  from  this,  than  in  creating, 
a  divided  government  It  is  therefore  a 
legitimate  Inference  that  crops,  though 
grovm  on  the  separate  land  of  the  wife,  have 
been  produced  through  the  combined  ef- 
forts of  the  husband  and  wife,  and  that 
rmts  arising  from  the  lease  of  her  prop^ty 
are  the  result  of  the  joint  care  and  man- 
agement of  him  and  his  wife,  and  therefore 
community  property.  Rents  are  not  the  nat- 
ural outgrowth  of  lands.  Land  has  never 
yet  brought  roits  without  some  intelligence 
behind  it  to  prepare  tor  it,  to  contract  for 
and  collect  It  Certainly,  if  crops  gro^vn 
np<»  the  separate  property  of  the  wife,  and 
lumber  sawed  from  the  trees  cut  from  het 
land,  are  not  the  increase  of  the  lands,  rents 
cannot  be  held  to  be  the  increase,  for  if  the 
one  be  the  outgrowth  of  the  joint  labor  of 
husband  and  wife  the  other  must  be,  tooi 
The  first  two  wonld,  on  a  liberal  construc- 
tloa,  be  looked  up<m  aa  the  increase  of  the 
land,  because  they  have  grown  out  of  and 


Digitized  by 


Google 


432 


SOUTHWESTERN  BEPOKTEB,  Vol.  23. 


(Tex. 


been  sustained  by  It.  The  latter  Is  bnt  a 
right  to  a  certain  profit  Issuing  periodically 
out  of  the  land.  2  Minor,  Inst  p.  32.  The 
moment  the  rents  become  due  they  are  dis- 
connected from  the  land,  and  beopme  per- 
sonal property,  and,  being  acquired  by  the 
Joint  labors  of  tbe  married  couple  put  forth 
during  the  marital  relation,  they  must  nec- 
essarily become  ocwnmunlty.  The  rent  of 
land  Is  merely  incident  to  it,  a  right  connect- 
ed with  it,  and  is  not  a  part  *of  the  land. 
Speaking  on  this  subject,  the  learned  au- 
<lior  just  cited  says:  "The  reservation,  in 
order  to  come  within  the  definition  of  rent, 
must  be  of  a  profit,  (something  not  in  the 
grantor  befbre,)  whether  in  labor,  proYlsions, 
part  of  the  annual  product,  money,  or  other 
things.  Hence  a  reservation  of  the  trees  or 
of  the  vesture  or  herbage  growing  on  the 
land  at  the  time  would  not  be  a  rent,  be- 
<»uBe  not  a  profit"  2  Minor,  Inst  p.  33. 
Under  the  common  law,  the  rent  or  right 
itself  could  not  be  recovered  in  a  personal 
action,  bnt  the  arrears  of  rent  was  regarded 
in  the  same  light  as  the  severed  fruits  of 
the  soil,  and  held  to  be  personalty.  20  Amer. 
&  Bug.  Enc.  I^w,  p.  108S.  In  the  case  of 
Khine  v.  Blake,  59  Tex.  240,  this  question 
has  been  distinctly  and  clearly  answered; 
and  while  it  is  contended  by  counsel  fM-  ap- 
pellees that,  tf  it  was  held  in  that  decision 
that  rents  of  the  separate  property  of  the 
wife  are  community  property.  It  was 
obiter  dictum,  and  not  called  for  in  the  de- 
cision of  the  case,  we  differ  from  learned 
counsel  on  this  point,  and  are  of  the  opin- 
ion that  ev«y  other  issue  is  ignored,  and 
the  dedslon  of  the  case  made  to  turn  on 
the  construction  that  the  rent  was  commu- 
nity estate,  and  as  much  under  the  control 
of  the  husband  as  though  the  property  from 
which  It  resulted  was  his  separate  estate. 
The  language  Is  certainly  strong,  and  does 
not  admit  of  doubtful  constructicm.  We  are 
of  the  opinion  that  the  rents  due  on  the  lease 
of  Mrs.  Rice's  separate  estate  were  com- 
munity pK^erty,  and,  as  such,  subject  to 
garnishment  for  community  debts.  There 
being  error  in  the  Judgment  of  the  lower 
court,  it  Is  reversed,  and  Judgment  is  here 
rendered  in  favor  of  appellant  against  the 
garnishees  for  $324.27,  the  r«it  due  by  them 
to  Rice  and  wife,  and  against  J.  P.  Rice  and 
M.  F.  Rice  for  all  costs  in  -Qite  and  the  low- 
er court 


SHEPFLIN  et  al.  v.  SMALIi.! 

(Court  of  Civil  Appeals  of  Texas.    Oct  11, 
1S93.) 

CouMUNiTT  FaoPBaTT— Kbnts  of  Rbautt. 

1.  The  rents  of  the  separate  real  estate 
of  a  married  woman  are  commuuity  property. 

2.  A  conreyance  by  husband  and  wife  of 
the  wife's  separate  real  pstste  to  a  trustee,  to 
apply  the  rents  and  profitB  to  the  snrvport  of 
the  wife.  i>  a  withdrawal  of  the  rents  from  the 
comniiiiiity  eistattt. 


Error  from  El  Paso  county  court;  J.  E. 
Townsend,  Judge. 

Action  by  Shepfiin,  Baldwin,  Tweedy  ft 
Co.  against  Maurice  TJIlman.  Plaintiff,  hav- 
ing obtained  a  judgment.  Instituted  gamlAee 
proceedings  against  Ben  Small  to  satlsQr  the 
judgment.  The  court  refused  to  strike  out 
a  portion  of  an  intervention,  and  plaintiffs 
bring  error.    Reversed. 

Allen  Blacker  and   Zeno  B.   Oardy,   ttx 

plaintiffs  In  error.   H.  H.  NeiU  and  W.  B. 
Brack,  for  defendant  In  error. 

JAMES,  G.  J.  This  cause  is  presented  to 
us  on  agreed  facts.  The  controUing  facts  ap- 
pear to  be  these:  Maurice  TTllman  was  in- 
debted to  plaintiffs  In  error  on  a  Judgment 
for  $1,070.08,  and  by  virtue  thereof  plaintiffij 
instituted  garnishment  proceedings  against 
Ben  Small,  tbe  defendant  in  error,  who  was 
a  tenant  occupying  separate  real  property  of 
Louisa  Ullman,  the  wife  of  Mauiice  IHl- 
man.  It  appeared  that  soon  after  the  gar- 
nishment tniman  and  wife  conveyed  all  tho 
wife's  separate  realty  (consisting  of  the 
premises  occupied  by  Small  and  other  simi- 
lar property,  all  occupied  by  tenants  gar- 
nished also  by  plaintiffs  in  error)  to  Sidney 
TTUman  as  tnistee,  in  trust  to  collect  the 
rents  and  appropriate  the  same  to  the  sup- 
port and  maintenance  of  the  wife  and  to 
the  edncntiou  and  maintenance  of  their  chil- 
dren. The  date  of  this  conveyance  in  trust 
is  not  given,  but  it  appears  that  at  that 
time  Small,  the  garnishee,  was  Indebted  for 
rent  the  sum  of  $75.  At  the  time  of  flit? 
trial  the  garnishee  had  become  indebted 
SI  50  more.  There  Is  nothing  In  the  record 
to  show  when  the  answer  was  filed,  nor 
how  much  rent  had  become  0ue  at  the 
time  the  garnishee  disclosed.  Other  facts 
appear  as  agreed  on,— such  as  the  Insolvency 
of  the  husband  and  of  the  community  estate; 
that  the  husband  was  unable  to  support  the 
large  family  they  had,  and  that  the  rents 
were  necess;iry  for  the  support  of  "the  wife 
and  chilrtrt'n,— but  these  facts  need  not  here 
be  amplified,  as,  from  the  view  we  take  of 
this  case,  they  become  immaterial.  Louisa 
Ullman  duly  intervened  to  assert  her  rights 
to  the  fund  garnished.  Plaintiff  In  error  as- 
signs as  error  the  refusal  of  the  Judge  to 
strike  out  that  portion  of  the  interventica 
of  Lotdsa  Ullman  which  sets  up  that  the 
rents  garnished  were  not  S<ibject  to  gamlsti- 
ment,  as  her  intervention  dlshl^sed  that  eucIi 
rents  were  community  proper 

The  second  assignment  of  er^tr  Is  that 
the  cotut  erred  in  permitting  defentlaots  to 
Introduce  any  testimony  upon  the  question 
of  what  was  necessary  for  the  support.and 
malntonnnce  of  the  family  of  Intervdier. 
The  petition  of  Intervention  Is  not  in  the 
transcript,  but  Uie  agreed  facts,  as  above 
condensed,  show  that  the  fund  gamlAed 
was  commtmlty  property,  and  therefore  sub- 
ject  to   the   husband's   debts.   Our  statute 


'  Rehearing  denied. 
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prorldcB  that  Oie  wife's  separate  property 
shall  oonsist  of  "all  propertj,  both  real  and 
personal,  at  the  wife  owned  or  claimed  by 
her  before  marriage  and  that  acquired  after- 
ward by  gift,  deTiae  or  descent,  aa  also  the 
Increase  of  all  lands  thus  accialred;  but  dur- 
ing the  marriftge  tte  husband  sball  have  the 
sole  management  of  all  soch  property."  Rev. 
St.  art  2851.  If  rents  derived  from  her 
lands  are  a  part  ot  the  wife's  separate 
pgap&cty,  they  must  be  so  on  the  ground  of 
bdns  increase  thereof.  What  Is  the  full  s^ 
nifleation  of  the  word  "increase"  in  this 
statute  has  not  be&Si  explained  by  our  conrts, 
but  they  have  frequently  been  called  on  to 
decide  whether  or  not  certain  personalty  de- 
rived from  the  wife's  lands  was  community 
property.  13108,  eropt  grown  upon  the  wife's 
famda,  tausber  manafactured  upon  her  land 
from  timbo-  grown  on  the  land,  have  been 
held  to  lie  comonmlty  property.  And  that 
rents  derived  from  the  wife's  lands  are 
community  prop«ty  has  been  expressly  held 
In  Rhine  v.  Blalce,  56  Tex.  240,  the  decision 
of  which  was  grounded  squarely  upon  the 
propoaltkm  that  sncb  rents  are  a  part  of  the 
commanity  estate.  If  crops  grown  upon  the 
wife's  land  beoome  community  property,  we 
do  not  see  any  reason  why  rents  should  not. 
Netliiier  comes  spontaneously  from  the  wife's 
landa  While  the  land  is  the  foundation  tot 
eaicdi  of  these,  yet  their  production  from  the 
land  la  dae.  In  greater  or  less  degree,  to  the 
Joint  or  Individual  efforts  of  the  spouses. 
The  personal  skill,  industry,  and  business 
management  of  eaidi,  and  particularly  of  the 
hnaband,  iifto  Is  intrnsted  by  the  statute 
with  the  management  of  the  wife's  separate 
estate  without  compensation,  are  imp<Htant 
factors  In  making  the  real  estate  of  ttie 
wife  yield  Its  foil  measure  of  rents.  We 
here  refer*  to  opinion  this  day  rendered  by 
this  court  in  tiie  appeal  of  Hayden  v.  Mc> 
MlUon,  23  S.  W.  Bep.  430,  for  more  extended 
di«oaasloa  of  this  questicm.  We  bold,  there- 
foce,  that  fibe  rent  garnished  formed  no  part 
of  the  wife's  separate  estate,  and  up  to  the 
making  of  the  trust  deed  to  Sidney  unman 
the  rents  were  community  property,  and 
could  be  subjected  to  the  debts  of  the  hus- 
band, and  although  tiiey  may  have  been 
needed  fbr  the  maintenance  of  his  wife  and 
idiUdren,  that  did  not  exempt  them  from 
the  operation  of  thp  writ 

Plaintiff  is  error  insists  that  article  285A, 
Her.  St.,  recognizes  the  right  of  the  wife 
to  m.  support  out  of  the  proceeds  of  her  lands, 
and  gives  a  remedy  where  the  right  is 
violated,  and  argues  from  this  that,  where 
It  Is  shown  that  there  are  no  other  proceeds 
than  rents  from  her  lands,  and  that  the 
husband  and  wife  have  no  other  resources, 
the  right  of  the  wife  to  be  provided  for 
out  of  these  rents,  is  superior  to  any  right 
the  husband  has  to  use  these  rents  and  con- 
sequently superior  to  any  rights  of  his 
credltora  to  such  fund.  It  is  sufficient  to  dis- 
pose of  this  position  taken  by  plalntUC  In 
v.23s.W.no.9— 28 


wror  to  say  that  the  article  4^ied  on  does 
uot  relate  to  community  property,  but  only 
to  the  proceeds  of  her  separate  estate,  which 
remain  her  separate  property,  and  this  does 
not  embrace  rents.  We  see  no  objection, 
however,  to  the  wife's  separate  land  being 
conveyed  to  a  trustee  for  Uie  purpose  of  ap- 
plying the  .rents  and  revenues  to  her  suj)- 
port  or  to  any  other  lawful  purpose.  The 
right  to  convey  the  separate  lands  would 
necessarily  n  include  the  power  to  convey 
them  for  specific  purposes  lawful  In  their 
nature.  We  therefore  are  of  the  opinion 
that  the  conveyance  to  Sidney  UUman  in 
trust  had  the  effect  of  withdrawing  the 
raits  from  the  community  estate,  except  so 
far  as  they  had  been  subjected  to  the  writ 
«*f  garnishment  The  decisions  in  this  state 
seem  to  have  determtaed  that  a  writ  of 
garnishment  subjects  what  is  due  by  the 
garnishee  at  the  time  he  makes  his  answer, 
and  that  what  may  have  become  due  after 
he  discloses  is  not  held  by  the  writ  Gause 
V.  Gone,  73  Tex.  239,  11  8.  W.  Rep.  1C2; 
Bhinkenshtp  v.  Moore,  (Tex.  App.)  16  S.  W. 
Kep.  780;  Drake,  Attachm.  S  451a.  The 
county  judge  trying  this  cause  rendered  Judg- 
ment for  the  wife  fftr  the  $76  due  when  the 
trust  was  created,  and  for  the  trustee  for 
the  $150  that  accrued  between  them  and  the 
trial.  The  Judgment  giving  the  ?75  to  the 
wife  was  clearly  erroneous.  And  so  much 
of  the  rent  that  became  due  after  the  exe- 
cution of  the  trust  deed,  and  up  to  the  com- 
ing in  of  the  answer,  would  likewise  be 
subject  to  the  writ,  for  it  is  distinctly  held 
in  Gause  v.  Gone,  supra,  that  the  debtor 
had  no  power  to  assign  any  part  of  the 
debt  aecnifng  during  sudj  period  as  against 
the  gamisheeing  creditor.  But  we  are  not  in- 
formed by  the  record  how  much  rent  had 
accrued  at  the  time  of  answering,  nor  Is 
the  answer  copied  in  the  record.  The  only 
fact  appearing  In  this  regard  is  that  5150 
had  accrued  at  the  time  of  the  trtaL  What 
became  due  after  the  answer  was  subject 
to  the  provisions  of  the  trust  deed,  and  as 
we  cannot  separate  these  sums  by  means 
of  any  facts  before  us  we  are  unable  to 
reader  a  Judgment  here  as  we  otherwise 
(iiould  do.  Consequently  the  Judgment  Is 
reversed,  and  tlie  cause  remanded. 

NEILL,  J.,  having  been  of  counsel,  did 
not  sit  In  this  ease. 


TEXAS  fc  P.  RY.  CO.  v.  EOBINSON. 

(Court  of  Civil  Aj>peals  of  Texas.     Sept  20, 

18&3.) 

iMSTBUonoirs— IsfUBT  TO  Pbbson  oh  Tbaox. 

1.  A  eoart  is  not  required  to  give  an  in- 
struction on  a.  Kiven  issue,  where  the  iaatruc- 
tion  is  not  formulated  and  presented. 

2.  Where  an  engineer  dIowb  the  whistle 
on  seeing  a  man  on  the  track,  and,  on  discov- 
erioK  from  the  man's  manner,  when  within 
200  feet  of  him,  that  he  is  intoxicated,  makes 
BO  effort  to  check  the  train,  and  there  is  evl- 
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dtace  that  the  man  waa  atrack  on  the  side,  aa 
he  was  trying  to  leave  the  track,  the  jury  are 
lustified  in  finding  defendant  liable. 

Appeal  from  district  court,  Paricer  oonnty; 
J.  M.  PatteracMi,  Jndge. 

Action  by  Mary  Bobinaon,  for  herself  and 
minor  child,  against  Uie  Texas  &  Pacific 
Railway  Company.  Judgment  for  plalntlft, 
and  defendant  appeals.    Affirmed. 

The  other  facts  fully  appear  In  the  f<*ow- 
Ing  statement  by  TAKLTON,  Cjf.: 

This  appeal  is  prosecuted  from  a  judg- 
ment recovered  by  the  appellee  for  hersdf 
and  her  minor  son,  R.  R-  Robinson,  as  dam- 
ages on  account  of  the  killing  of  her  hus- 
band, George  C.  Robinson,  by  a  freight  train 
of  appeUant  on  October  3,  1800.  At  the 
time  of  the  klUing,  George  C.  Robinson  was 
Intoxicated,  thou^  not  entirely  or  helplessly 
drunk.  When  Ue  was  struck  by  appellant's 
locomotive  he  was  seeking  to  leave  the  track, 
which  at  this  place  was  on  an  embankment 
about  eight  feet  hi^.  The  circumstances 
immediately  surrounding  the  occurrence  are 
detailed  by  the  appellant's  engineer  substan- 
tially as  follows:  "About  625  o'clock  P.  M., 
and  1^  mUes  west  of  Millsap,  in  Parkw 
county,  the  company's  freight  train,  consist- 
ing of  16  cars,  partly  loaded,  was  going  west. 
Robinson  was  walking  east  when  he  was 
struck  by  the  engine  and  knocked  from  the 
track,  the  train  running  about  18  or  20  miles 
an  hour.  •  •  •  He  was  000  feet  distant 
from  the  train  when  I  first  saw  him.  He 
was  killed  on  a  curve  of  the  track,  which 
b0it  to  the  left;  and  as  I  started  on  this 
curve,  before  seeing  him,  I  sounded  the 
whistle  fonr  times,  as  is  the  usual  signal  on 
approaching  curves.  When  I  first  saw  him 
I  supposed  he  had  heard  the  blasts  of  the 
whistle  already  sounded  for  the  curve,  and 
as  he  was  walking  facing  me  I  presumed 
that  he  saw  the  train  approaching  and  would 
get  oft  the  track.  I  did  not  discover  that 
there  was  anything  unusual  in  the  man- 
ner of  the  man  until  I  was  within  200  feet 
of  him,  when  I  again  sounded  the  whistle 
several  times  In  quick  succesaion,  and  Rob- 
inson made  a  start  to  the  left  of  the  track 
as  if  to  get  ofT,  and  I  supposed  he  had  got- 
ten off  the  track.  I  had  not  seen  him  when 
I  sounded  the  whistle  for  the  curve,  but 
sounded  the  whistle  as  the  usual  signal  for 
approaching  curves.  After  I  was  on  the 
curve  I  saw  the  man,  but  as  he  was  only 
distant  about  900  feet,  and  walking  facing 
the  train,  I  presumed  he  had  heard  the  first 
wlii&tlo:  but  after  I  was  within  about  200 
feet  of  him  I  noticed  there  was  somothlng 
unusual  In  his  manner  and  sounded  the 
whistle  agniu,  and  he  made  a  slight  and 
slow  move  to  the  left  of  the  track,  whidh  I 
took  to  be  an  effort  to  get  off  the  track. 
He  mmle  the  motion  to  the  left  about  the 
time  I  soundwl  the  whistle  the  second  time. 
It  could  not  have  been  more  than  a  few 
seconds  before  he  waa  killed.  I  did  not 
umku  any  effort  to  stop  the  train  after  I 


saw  Robinson  on  the  track,  becaniK  we  wen 
going  down  grade,  with  a  heavy  train,  and 
it  was  impossible  to  stop  the  train  in  Ih* 
short  distance  after  I  had  discoTored  tiiat 
there  was  something  imusual  in  the  man's 
conduct.  After  he  was  stmck  the  train  nui 
about  one-half  mile  before  we  could  bring 
It  to  a  halt"  There  was  evidence  tending 
to  contradict  the  statement  of  the  engineer 
to  the  effect  that  he  had  blown  the  wtalstlr 
on  reaching  the  curve.  From  the  location 
of  the  Injuries,— upon  the  right  side  of  the 
deceased,  his  right  hip,  legs,  and  body  being 
bruised  and  mutilated,  and  his  neck  broken, 
—the  inference  is  justifiable  that  a  very  brief 
space  more  of  time  wonld  have  sufficed  for 
him  to  get  off  the  track.  A  conductor  and 
two  brakemen  were  on  the  train  at  tlie  time 
of  the  occurrence,  the  first  of  whom,  at  least, 
was  very  near  a  brake,  but,  having  no  sig- 
nal to  that  effect,  the  inference  is  that  hi> 
made  no  attempt  to  use  It.  We  insert  the 
following  portions  of  the  court's  charge  a< 
pertinent  to  the  questions  raised  by  the  ap- 
pellant's assignments  of  error:  "(1)  If  yon 
[the  jnryj  find  from  the  evidence  In  tbU  cansi' 
that  the  said  Geo.  0.  Robinson  was  on  tho 
defendant's  railroad  track,  and  if  you  be- 
lieve that  while  he  was  on  said  trad::  there 
came  along  one  of  defendant's  freight  trains: 
and  If  you  believe  that  said  Robinson  was  the:i 
in  danger;  and  If  you  believe  the  agents  and 
servants  of  the  defendant  in  diarge  of  its  sal  I 
train  were  aware  of  the  danger  the  said  Rob- 
inson was  In;  and  If  you  believe  that  after  be- 
coming so  aware  of  his  sold  danger  they  biA 
it  within  their  power  by  ordinary  care  and 
diligence  on  their  part  to  prevent,  injnty  to 
or  the  killing  of  said  Robinson;  and  if  yoa 
believe  that  said  agents  In  charge  of  said 
train,  after  becoming  aware  of  said  danger, 
and  having  the  power  to  prevent  injnrx. 
carelessly  and  negligently  ran  said  steiua 
engine  and  train  against  said  Geo.  G.  Robin- 
son, and  thereby  killed  blm;  and  if  yoabeUevf 
the  plaintiff  is  the  surviving  widow  of  the 
said  Geo.  C.  Robinson,  and  that  the  said  RoI>- 
ert  R.  Robinson  is  his  only  survlvhig  child,  and 
titat  the  parents  of  the  said  Geo.  C.  Robin- 
son were  then  dead,— you  will  find  for  the 
plaintiff  and  the  said  Robt  R.  Robinson 
the  damages.  If  any,  they  sustained  by  said 
killing.  (2)  A  railroad  company,  like  an  in- 
dividual owner  of  laud,  owes  no  duty  of 
carefulness  to  persons  coming  cm  its  track 
purely  as  trespassers,  and  it  is  not  answera- 
ble for  Injuries  casually  resulting  to  tbem. 
Yet  If  those  running  a  train  discover  a  tres- 
passer in  danger,  they  must  use  all  reasona- 
ble exertions  to  prevent  the  Impending  harm, 
and  if  they  fail  to  use  such  reasonable  ex- 
ertions to  prevent  injury  the  railroad  wonld 
be  responsible.  (3)  The  defendant  has  a 
right  to  a  clear  track,  and  no  one  can  law- 
fully obsrtruct  the  passage  of  its  cars  over 
Its  tracks,  except  at  a  crossing  or  In  a  town, 
city,  or  village.  If  the  said  Robinson  woat 
on  the  track,  and  used  It  as  a  pass  way  to 
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walk  <«,  at  a  place  not  a  crossing  or  In  a 
town,  city,  or  village,  he  was  a  trespasser, 
and  the  defendant  owed  him  no  duty  except 
to  use  ordinary  care  and  prudence  not  to 
Injure  him  after  the  engineer  first  discov- 
ered that  the  aald  Bobinson  wonld  prolxibly 
not  get  off  the  track.  (4)  If  yoa  find  that 
the  said  Bolrinson  was  walking  on  the  de- 
fendant's track,  as  before  stated  in  tliis 
charge,  and  being  so  there  contributed  to 
liis  injury,  plaintiff  cannot  recover,  unless 
yoa  further  find  that  after  the  agents  of 
defendant  discovered  the  danger  they  could 
by  ordinary  care  have  prevented  the  injury. 
If  you  find  from  the  evidence  that  when 
the  engineo:  In  charge  of  the  train  discovered 
that  the  said  Robinson  would  probably  not 
get  off  the  track  he  could  not  by  the  use 
of  <vdinary  care  liave  prevented  the  Injury, 
then  the  def^idant  would  not  be  liable.  If, 
therefore,  you  find  that  any  ordinary  ef- 
fort the  engineer  might  have  used  to  stop 
or  lessen  the  speed  of  the  train  would  have 
been  inefTectoal,  the  fact  (if  it  be  a  fact) 
tliat  he  did  not  make  such  effort  is  imma- 
teriaL  The  engineer  operating  the  engine 
tiad  a  right  to  presume  Robinson  would  get 
off  the  track,  out  of  danger,  and  was  not 
required  to  do  anything  except  to  give  the 
wdinaiy  warning  of  an  approaching  train 
by  sounding  the  whistle,  until  said  engineer 
saw  that  he  would  probably  not  get  off.. 
Negligence  is  doing  something  that  a  rea-> 
sonably  pmdMit  man  would  not  do  under 
the  circumstances,  or  in  doing  something 
that  a  reasonably  prudent  man  would  do 
under  the  circumstances.  It  devolves  upon 
the  plaintiffs  to  establish  by  a  preponder- 
ance of  the  evidence  the  facts  entitling  them 
to  recover." 

B.  G.  BldweU,  for  appellant  Lanham, 
Stephens  &  Moeeley,  for  appellee. 

TABLTON,  O.  J.,  (after  stating  the  facts.) 
Appellant  first  complains  that  the  court 
erred  in  refusing  its  special  request  "to  in- 
struct the  Jury  upon  the  issues  of  deceased's 
contributory  negligence,  and  also  his  having 
l)een  intoxicated  when  he  was  killed."  We 
understand  the  role  to  be  that,  when  the 
court's  general  charge  is  in  any  respect  or 
on  any  issue  defective.  It  is  the  duty  of 
the  complaining  party  to  present  a  special 
instruction  curing  the  defect  Gallagher  v. 
Bowie,  66  Tex.  265,  17  S.  W.  Rep.  407;  John- 
son V.  Granger,  51  Tex.  42;  Ck>ckrlll  v.  Cox, 
65  Tex.  669.  A  distinction  exists  between 
an  instruction  formulated  and  presented  on 
a  given  issue  and  a  request  In  general  terms 
that  a  charge  be  given  on  that  issue.  Th'e 
request  in  this  instance  neither  states  nor 
suggests  a  proposition  of  law  with  reference 
to  either  of  the  issues  named.  Such  a  re- 
quest we  do  not  think  the  court  was  re- 
quired to  heed. 

It  Is  apparent  that  the  appellee's  case 
rests  upon  the  doctrine  of  discovered  neg^ 


ligence.  According  to  this  doctrine,  as  we 
understand  it,  if  a  person,  whether  drunk 
or  sober,  negligently  incurs  danger  from  a 
passing  train,  he  is  by  such  negligence  pre- 
cluded from  recovery,  unless,  after  the  dan- 
ger is  discovered,  the  operator  of  the  train 
fail  to  use  ordinary  care  to  avoid  injuring 
him  and  injury  consequently  result  "If, 
after  the  impending  danger  becomes  known 
to  the  defendant,  he  should  then  fail  to  use 
sudi  ordinary  care  as  would  have  prevented 
the  injury,  and  the  same  results  as  a  conse- 
quence thereof,  then  another  principle  of  law 
[tlian  contributory  negligence]  governs  anil 
the  defendant  would  be  liable;  and  this  lia- 
bility would  be  increased  If,  under  such  cir- 
cumstances, the  injury  was  inflicted  willfully 
and  wantonly,  in  a  manner  showing  a  reck- 
less disregard  of  life  and  property."  Railway 
Co.  V.  Sml'tti,  52  Tex.  178;  Railway  Co.  v. 
Weisen,  65  Tex.  443;  RaUway  Ca  v.  Hauks, 
78  Tex.  300,  14  S.  W.  Rep.  681;  Beach, 
Coutrib.  Neg.  t  395;  Rozwadosfskle  y.  RaU- 
way Co.,  1  Tex.  Civ.  App.  493,  20  S.  W.  Rep. 
872.  We  are  unable  to  concur  with  aK>el- 
lant's  counsel  that  the  evidence  falls  to  show 
a  failure  on  the  part  of  the  engineer  to  ex- 
ert ordinary  care  to  prevent  the  injury  in 
this  instance.  We  think  that  from  the  evi- 
dence the  Jury  were  authorized  to  conclude 
that  if  the  engineer,  in  compliance  with  the 
suggestions  of  reasonable  prudence,  had 
sought,  afto-  he  had  discovered  the  daagor 
of  Robinson,  to  lessen  the  speed  of  the  en- 
gine, he  would  probably  have  so  retarded  its 
movements  as  that  the  deceased  would  have 
escaped  from  the  track.  But  such  an  at- 
tempt the  engineer  did  not  make,  and  hence 
the  legitimate  inference  of  ne^lgence. 

There  is  palpable  error  in  the  court's  defi- 
nition of  negligence,  obviously  due  to  a  cler- 
ical omission  in  the  concluding  clause  there- 
of. This  error,  however,  was,  we  think,  ren- 
dered harmless  by  the  remaining  clauses  of 
the  court's  charge,  which  we  have  quoted, 
and  which  on  the  issues  presented  by  this 
record  quite  fully  and  accurately  applied  the 
principles  of  the  law  to  the  facts  in  evidence. 
The  error  must  be  regarded  as  immaterial. 
Railway  Co.  v.  Wright  62  Tex.  516.  These 
remarks  cover  the  appellant's  several  assign- 
ments of  error,  and  they  lead  to  an  aflSrm- 
ance.of  the  Judgment,  whl<^  is  accordingly 
ordered. 

STEPHENS,  X,  disqualified,  and  not  sit- 
ting. 


DAVIS  et  ai.  v.  WHEELER  et  aL 

(Court  of  Civil  Appeals  of  Texas.     Sept  20, 
1893.) 

Vbndob's  Lien — Sai.b  Made  Exclcsivb— Priobi- 

TIES. 

1.  Where  land  Is  sold  and  a  deed  executed 
to  a  married  woman,  and  notes  are  given  by 
her  for  the  price,  the  vendor  has  an  equitable 
Hen  on  the  land,  though  not  expressly  reserved. 


Digitized  by 


Google 


ia6 


SOUTIIWESTEUK  liETORTER,  Vol.  28. 


(Tex. 


and  thowdi  th*  hasbaiid  did  aot  join  in  die 
deed. 

2.  A  Tensor's  equitable  Hen  does  not  pass 
Iqr  sale  under  ezecutiim  of  the  land  on  which 
the  lien  exists. 

3.  A  purchaser  of  land  at  execntion  aale 
acquires  no  priority  over  a  vendor's  equitnble 
Ben,  of  wliich  he  had  notice  at  the  time  of  the 
sale. 

Appeal  from  district  ooort,  Parker  county; 
J.  M.  Patterson,  Jndg«. 

Action  by  H.  F.  Wheeler  and  others 
against  D.  O.  Davis  and  others.  Judgment 
for  plalntlfCs.    Defendants  appeaL   Affirmed. 

Tbe  either  fkets  fully  appear  In  tbe  foHow- 
iag  statMnent  by  HfiAD,  J.: 

January  28,  1886,  M.  S.  Jackson  conveyed 
to  Aneta  Sale  15  acres  of  land,  in  considera- 
tlm  <tf  thnee  notes  for  I5B.33  each,  signed  by 
ho-  alcme,  and  payalUle  to  him.  At  this  time, 
lbs.  Sale  was  the  wife  of  O.  S.  ISale,  but  tlie 
i«cord  fans  to  show  why  he  failed  to  Join 
her  In  the  execntion  of  the  notes,  or  what,  if 
anytlring,  tie  had  to  do  with  making  the 
trade.  Ob  June  10,  1889,  an  execution 
against  Jackson  was  levied  tipon  tills  land, 
as  Ids  froxterty.  At  the  time  of  this  levy 
tlie  deed  to  Mrs.  Sale  liad  not  been  recorded, 
.  aad  the  statemeat  of  facts  Is  snent  as  to 
wbetber  or  set  tbe  plaintltf  In  execution  had 
aotaal  notice  thereof.  This  deed  was,  liow- 
•f«r,  M«x>rdea  on  tbe  same  day  the  sale  was 
made  mider  the  execntion,  and  the  case  Is 
irasented  by  appellant  as  though  the  pur- 
daaet  had  oethse  at  that  time.  Tliis  suit 
was  tastitnted  Nov«mber  2,  188B,  by  appel- 
lee Wheeler,  as  ^eged  owner  of  the  three 
notes  made  by  Mrs.  StQe  to  Ja(^on,  against 
her,  her  hfosband,  Jackson,  and  appellants, 
to  f0t«<de8e  bis  vendor's  lien  upon  said  land. 
The  three  notes  were  mentioned  tn  the  deed 
to  Mrs.  Bale,  but  no  lien  was  expressly  re- 
served thertto.  Appellants  claim  imder  the 
^ee«tlon  sale  against  Jackson.  The  state- 
Dsent  of  facts  does  not  dtsdosB  wlhether 
Wheeler  acqnlrefl  the  notes  before  or  after 
tlie  lervy  of  the  ezeentloa.  J-ndgment  was 
modered  by  ttia  ootnt,  on  a  trial  without  a 
Jary,  tsredoalng  tbe  lien,  but  denying  execu- 
tioa  for  any  balance  that  may  remain  un- 
paid, from  wbich  this  appeal  Is  prosecuted. 

'E.  P.  Nicholson,  Cor  appeUaats.  G«a  A. 
McOall,  for  appellees. 

HEAD,  J.,  (after  stating  the  facts.)  '  Wo 
think  the  court  below  did  not  err  in  holdhig 
the  land  subject  i»  the  vendor's  Uen  to  se- 
cure the  payment  of  the  three  notes  gives 
by  Mrs.  Sale  as  the  consideration  for  its 
purchase,  although  she  was  a  married 
woman  at  the  time  she  executed  them.  In 
such  case,  it  has  been  held,  a  court  of  equity 
via  grant  reUef.  Matkxdc  v.  Olever,  63  Tex. 
231.  No  personal  juflgment  was  rendered 
)<jtB<"#t  Mrs.  Sale  for  any  baiaace  that  aiay 
remain  after  subjecting  tbe  land,  and  neither 
tbe  nor  her  husband  complalne.  Bo  far  as 
we  can  see  from  tiie  record,  the  land,  under 
tUs  jarchase,  was  community  property  at 


Mr.  and  Mrs.  Sale;  Siiid,  had  it  bem  alleged 
and  proven  tliat  this  trade  was  made  and 
notes  given  with  'the  knowledge  and  consent 
of  Mr.  Sale,  we  see  mo  reason  why  the  debt 
could  not  Jiave  beeq  treated  as  a  eomnmBtty 
debt,  and  tbe  Jmshtand  held  liable  ttierefor, 
although  made  in  the  name  of  the  wife. 
Such  we  undecaitaad  to  be  tbe  effect  of  the 
decisloas  of  om*  snprenae  court  Scbmick 
V.  Bateman,  77  Tex.  328,  14  S.  W.  Rep.  22; 
Miller  V.  Maix,  65  Tex.  13L  We  think  tbe  ^ 
learned  trial  Judge  correctly  held  the  land 
subject  to  an  equitable  Uen  for  tbe  purchase 
money,  althoagh  the  notes  evidencing  the 
debt  were  executed  by  a  married  woman. 

At  the  time  tke  execution  was  levied  npon 
the  land  as  tlie  property  «if  M.  S.  Jadcaon, 
he.  If  then  the  owner  of  the  notes,  only  had 
an  eijuitable  lien  to  secure  their  payment, 
and  that  Ihis  would  not  pass  by  a  sale  un- 
der execution  of  tlie  land  upon  which  tlie 
lien  existed  is  quite  too  clear  for  argument. 
Willis  V.  Sommerviile,  (decided  by  us  at  our 
last  term.)  22  S.  W.  Rep.  781.  If  tbe  plaln- 
tUI  in  the  eaGecutioB,  at  the  time  of  its  levy, 
had  no  notice  of  the  deed  to  Mrs.  Sale,  tbe 
purchaser  tttereunder,  by  reason  of  our  reg- 
istration statute,  weald  aotjpiire  a  right  te 
the  land  superto:  to  her;  but  this  <s  by  vir- 
tue of  tlie  statute  alone^  and  does  not  apply 
to  equitable  liens  not  embraoed  w4tbin  its 
terms.  Senter  v.  Lambetb,  59  Tex.  2S0. 
For  the  pwcbaaer  at  the  execntian  sale  to 
acquire  priiMlty  over  the  veiMtor's  Uen  In 
favor  of  the  owner  of  these  notes,  it  wooM 
be  necessary  for  him  to  have  been  without 
notice  at  that  time.  McKamey  v.  Thorpe,  61 
Tex.  651. 

In  th^  fourth  aasignment,  appellants 
complain  of  the  action  of  the  ooort  bdow 
in  rejecting  evidence  ofTered  by  them  to 
prore  tiiat  Ja«kson  was  in  possession  and 
exercising  ownefslilp  over  the  land  at  the 
time  of  the  levy  of  the  execution  upon  it 
The  blU  of  exoepdoas  does  not  state  tbe  otv- 
jection  interpoaed  by  appellees  to  this  evi- 
dence, which  was  sustained  by  the  coort, 
and  this  CMslgameat  cannot,  tfcerefbre,  be 
considered  by  us.  Johnson  f.  Omwl,  Ci 
Tex.  571;  Calhoun  r.  Quins,  (Tex.  av.  App.) 
21  S.  W.  Rep.  70S.  Besides,  we  are  naaUe 
to  see  that  appellai^  has  suffered  iojurr  fay 
the  action  of  tlie  oourt,  evwa  If  tbere  be  errsr 
tbarein.  Had  appellant  atteoipted  to  ebow 
that  the  trade  between  JachaoM  and  Mrs. 
Sale  had  been  legaltr  canceled  befiere  the 
levy  of  the  execution,  it  may  be  titat  the  ex- 
cluded evidence  would  bare  been  admiaitfble 
'  upon  this  Issue;  but  we  do  not  nndecatand, 
from  the  otiiar  evidence  introduced,  nor 
from  the  biU  of  exceptiena,  ttaat  such  at- 
tempt was  made.  Standing  alone,  it  would 
not  have  been  sufitcieAt  for  this  porpoae, 
and  we  see  no  other  issue  won  wUeh  tt 
could  have  been  materiaL 

In  their  tifth  assignment,  appellants  com- 
plain of  the  exduaioo  ot  evldeaoe  offered  by 
them  to  sliow  that  the  transfer  of  tbe  : 
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from  Jaekaon  to  Wlieeler  was  sinuiiated, 
and  wlthont  consldoatloii;  but  tiie  MI  of 
ezceptiona  niso  £aUs  to  state  the  objectlaa 
tbat  was  Interposed  to  this  erbieace,  ap«n 
wblch  it  was  exchided,  and  tbe  aasignmaiUi, 
tberefwe,  cfomot  be  cooBidevciL  What  we 
haye  said  would,  however,  have  eqnsl  appU> 
cation  to  the  case  If  Jadtson  Mmsdf  had 
been  plaintiff,  and  tlie  proposed  evldeaice 
was  theiefohe  not  mateifftl.  7he  Judgment 
of  tile  titali  court  shonld  be  hi  aH  thinffi  at- 
firmed,  and  It  is  ■»  ordaed. 


STEPHENS,  J., 
ting. 


dtaqnaUflcd  and  not  sit- 


WITHROW  et  al.  t.  ADAMS  et  al.' 
(Court  of  Civil  Appeals  of  Texas.     Sept  27, 

Co^MDinTT  Pbopsbtt— Saui  ar  Sobvivor— 
Dbbts. 

1.  I*iisch.  Dig.  art.  4C42,  vests  the  husband 
with  fnll  control  cfrer  the  cfmmHinity  property 
on  the  decease  of  liis  wife,  smmwenng'  hi  mi  tn 
sell  the  same,  and  sue  and  be  sued  in.  pegard 
thereto,  in  the  same  manner  as  during  her  life- 
time, on  filing-  in  the  probate  conrt  a  fail  and 
complete  inventory  and  appraisemcDti,  to  l>e 
taisesi  and  recorded  aa  in  caaea  of  admioiatrar 
tion.  Bcld,  that  article  4BQ2,  which  iwsts  the 
surviving  wife  with  exdnsive  management  and 
control  of  the  community  property,  under  the 
same  tisiits,  mica  sad  rtgaiathma  asi  sse  en- 
acted, in  favor  of  the  sarviidBg  husbaodk  so 
long  as  she  remains  immarried,  empowers  an 
unmarried  sm'Tlving  wHb  to  s^r  the  com- 
mnnitTpropcrt^. 

2.  The  fact  tliat  an  inventaEx  ef  commur 
nity  property  filed  in  the  probate  court  by  the 
surviving  wife  did  not.  In  terms,  purport  to  be 
an  iBventory  of  ail  tlie  osmmniuty  property, 
tluit  DO  list  of  rioime  owisr  to  the  estate  was 
attached  tiiereto,  and  that  the  imreatory  was 
not  signed  and  sworn  to  by  her,  as  required  by 
Pascfa.  Dig.  art.  4648,  is  not  sufficient  to  in- 
validate a  sale  oC  the  oomnranity  psuiwpliy  bff 
bee 

8.  In  an  action  involving  the  validity  of  a 
sale  of  eommnnity  property-  b^  a  surviving 
wife,  tlie  records  of  a  suit  a,gsiinst  Iier  to  re- 
cover a  debt  owioa  by  hec  hoaband,.  dnrinn:  the 
pendency  of  which  the  sale  waa  made,,  ate  ad- 
missible to  show  that  creditors  of  the  estate 
had  no  complaint  to  malte  against  her  ooBtrol 
and  mansjtement  of  the  astate,  smdi  thsA  tlust 
was  a  vabd  debt  against  It. 

4.  In  such  an  action,  where  plaintiif,  claim- 
ing  under  the  heirs  of  the  deceased  hasband, 
contends  that  the  surviviBg  wife  had:  no  power 
to  sell  the  community  property,  because  of  hes 
failure  to  properly  qualify  as  survivor^  defend- 
ants, claiming  under  the  sale,  may  intcoduce 
In  evidence  the  final  decree  settling  the  wife's 
accounts  as  survivor,  showing  that  thera  were 
debts  against  the  estate,  which  gave  her  pow- 
er to  act  without  qualifying. 

5.  A  decree  on  sueb  final  setdemeat,  in 
proceedings  to  wliich  the-  husband's  Iieira  were 
parties,  snowinc  sales  of  commualty  property 
by  the  wife,  charging  her  with  the  proceeds, 
the  payment  by  her  of  debts  owing  by  the  es- 
tate, tne  adinstment  of  the  existing  rights  of 
all  parties,  and  the  partition  of  the  resjdue  of 
the  estate  between  the  widow  and  the  heirs,  fa 
admissible  to  show  that  the  heirs  were  bonnd 
by  the  decree,  and  received  their  slutre  of  the 
estate,  and  could  not/bow  complain  against  a 
purcJuLser  from  the  survivor  before  such  parti- 
Urn. 

6.T1iou|^  a  power  ot  attorney  executed 

'Behcsring  pending. 


by  a  servivlng  wife,  authorising  a  sale  of  com- 
munity property,  does  not  exijresely  designate 
her  aa  tne  duly-qualified  sm-Tiyor,  yet  a.  deed 
executed  by  tlie  agent  conveys  a  good  title, 
where  tibare  are  ddjbt  owing  by  the  estate  an- 
thoriziug  a  sale  by  her  without  qualifying  as 
survivor. 

T.  The  failure  of  a  survivor  of  a  commu- 
nity te  execute  a  iKind,  aa  recruired  by  Act  Aug. 
1,  ISTOi  passed  during  tlw  pendleucy  of  the  ad- 
ministration of  the  community,  does  not  in>. 
validate  a  deed  executed  by  her  after  the 
passage  of  that  act,  where  there  are  debts  and 
f^laarges  againsb  tike  conunonity  authorizing  a 
sale  bjr  the  wife  without  qualifying  as  sup- 
^■ivor. 

Appeal  fttoD  distriet  court,  Tom  Qreen 
countT*;  J.  W-  TiniiulB,  Jndge. 

Action  by  Am^a  P.  Wllfhro^  and  others 
against  H.  R  Adams  and  E.  D.  L.  WIckes 
for  a  paitttloH  <^  lasd.  Firom  a  Jndgment 
in  defendants'  favor,  ploistiffs  appeal.  At- 
ttrmedi 

The  other  fhcia  fnlly  appear  In  th«  fM- 
l«wing  statement  by  COELARD,  J.: 

Appelhui6s  state  the  natnre  and  result  <rf 
tke-  sun  as  fWewK  "On  lliay  21,  1890,  a^ 
peUanht,  Amelia  P.  Wi  throw,  Joined  by  her 
hasbaoid,  George  B.  Wlthrow,  James  Master- 
aaa,  B.  A.  Shepheid^  SMon  Harrisr,  and 
Carrie  CSiew,  a  Itanatlci  by  her  guardian, 
Ecmr  F.  Fis&er,  Jr.,  filed  this  suit  against 
B.  B.  Adams  and  R  Dt  ly.  WIdies,  asking 
for  a  partftion  ef  010  acres  of  land  ib  Tom 
Green  county,  being  survey  lA  patented 
tn  Henrji  F.  Fisher,  ».  They  allege  tSiat 
Aatella  P.  Wtthrerw,  SMea  Harris,  and 
Garrle  Chew  each  owaed  an  oadlrlcled  <Hie- 
ei^th,  and  Maateraen  sid  SAepherd  jiAattj 
am  niidlTldad  one^ji^tb,  and  admitted  that 
Adams,  and  Wlekes  owned  the  remalMng 
undivided  one-hoU.  Adams  &  Wickes  an- 
swered, and  danled  that  any  of  the  appel- 
lants owned  an  Interest  in  tSie  land,  and  sot 
np  tltla-  in  themsd'Tes  to  tfee  whole  of  tbe 
BorveT--  Oa  April  19,  ISBOt  trtal  was  had 
'bc<ote  the  ooort  without  a  Jury,  and  Jodjc- 
■MBt  leadeiied  for  appeOees  for  the  whole 
aoirey  of  land,  and  for  costK  Flnintiflb 
appealed.  The  Inndi  in>  ccmtsoven^  was-  the 
conununiity  property  of  Heniy  V:  Fisher.  Sr., 
and  hte  wifb,  Mary  C.  Fisher.  B!e  died  in- 
tMtala  in  l£in,  leaving  siwiviocr  hint  faia 
wiCe  and  four  children,  t»  wit;  Amelia  P. 
Wlthrow  and  Carrie  Chew,  two  of  the  op- 
pellantB,  and  Mazy  B.  McKeen,  wife  of 
Byron  McKeen^  and  Henry  F:  Fisher,  Jr. 
The  son,  Mwary  F.  Fisher,  In  1882,  conveTed 
toi  appdlanita  MaatcDSon  and  Shepherd  hia 
hiteTMSt  In  kte  fSrtber'S  ostKta,  and  Mary  S. 
McKeenv  April  %  1889',  eunveyed  to  appelliiat 
aidon  Harris  her  iatencst  in  her  father's  08>- 
tate.  AppeUants  admit  tluU  appeUces  own 
the  onnnnnnlity  half  of  Maiy  C.  Fisher  of 
the  land  In.  cantrosBrsgr,  but  deny  that  they 
ha-re  acquked  title  to-  the  eommnnity  half 
of  aaid  Henry  F.  Fisher,  deceased.  Tbia 
half,  appeilanm  contend,  la  now  owned  by 
themy  as  alleged  la  their  petition."  A4>p«I- 
lants  cmtend  that  the  court  erred  as  fed- 
Iowa:   "In  admitting  in  evidence,  over  plata* 
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tiffs'  objections,  the  copies  of  the  purported 
application  and  inventory  and  appraisement 
of  lands  of  the  commnnity  estate  of  H.  F. 
Fisher,  deceased,  because  said  inventory  and 
appraisement  do  not  appear  to  have  been 
made  In  compliance  with  the  directions  of 
the  law,  as  fully  set  forth  In  bill  of  excep- 
tions No.  1."  Defendants,  having  shown  title 
by  deeds  to  Mary  O.  Fisher's  community 
half  of  the  land,  read  tn  evidence  a  general 
warranty  deed  executed  by  Maiy  O.  Fisher 
through  Gustav  Schleicher,  her  attorney  In 
fact,  to  Adams  &  Wiclces,  defendants,  for  an 
undivided  half  of  the  same,  her  remaining 
interest,  of  date  June  5,  1871,  duly  recorded 
<m  date.  The  proceedings  of  the  county 
court,  objected  to  by  appdlants,  are:  First 
The  petition  of  Mary  O.  Fisher  to  the  county 
court  of  Harris  county,  Tex.,  In  which  she 
alleges  the  residence  of  herself  and  former 
husband,  Henry  F.  Fisher,  in  that  county, 
his  death  on  the  23d  day  of  October,  1867, 
Intestate,  leaving  four  children  surviving 
him,  naming  tbem;  that  there  was  com- 
munity property  of  herself  and  deceased, 
consisting  principally  in  lands;  that  the  busi- 
ness of  the  estate  required  attention,  and 
that  she  desired  to  settle  it  as  surviving  wife. 
She  prays  that  "inventory  may  be  recorded, 
and  an  appraisement  made,  according  to  the 
statute  in  such  cases."  The  petition  was 
sworn  to  by  her  <m  February  27,  1868,  and 
filed  March  IS,  1868,  in  the  county  court 
Second.  A  document  filed  same  day,  with 
the  following  caption:  "Inventory  of  the 
community  estate  of  Henry  F.  Fisher  and 
Mary  O.  Fisher,  acquired  during  their  mar- 
riage." Then  follows  ta  the  document  a  list 
of  some  134  surveys  of  land,  many  thousand' 
acres;  giving,  In  ruled  ccAumns,  the  abstract 
number,  name  of  the  original  grantee,  the 
number  of  acres  In  each  survey,  In  what 
counties  situated,  and  the  valuation,  the  total 
value  being  |4,770.  It  is  signed  and  sworn 
to  before  the  county  Judge,  by  three  persons, 
— G.  Loeflfler,  I.  Q.  Veith,  and  Otto  Arts. 
It  CMitains  only  a  list  of  lands,  no  personal 
property,  and  is  not  signed  or  sworn  to  by 
Mrs.  Fisher.  The  minutes  of  the  court  of 
same  date,  March  IS,  1868,  Book  F,  p.  296, 
have  the  following  entry:  "Mary  O.  Fisher, 
surviving  wife,  having  filed  an  inventory  of 
commimity  property  of  herself  and  her  de- 
ceased husband,  and  Q.  Loeffler,  I.  O.  Veith, 
and  Otto  Arts  being  appointed  appraisers, 
and  having  returned  an  appraisement  duly 
sworn  to  according  to  law,  the  said  inventory 
is  approved  and  ordered  of  record.  It  is 
further  ordered  that  the  cleric  Issue  this  cer- 
tificate in  testimony  to  the  effect  that  said 
Mary  0.  Fisher  be  recognized  under  the  act 
of  August  26,  1856,  as  having  authority  to 
manage,  control,  and  dispose  of  the  com- 
munity property  subject  to  the  provisions 
of  said  act,  without  bond,  and  without  any 
further  action  in  the  probate  court.  Closed." 
The  act  of  August  26,  1S56,  dispensed  with 
administration  upon  the  community  estate  of 


the  husband  and  wife  in  case  of  the  death 
of  the  latter,  and  made  It  his  duty  to  file  in 
the  county  court  "a  full,  fair  and  complete 
inventory  and  appraisement  of  ail  the  com- 
munity property  of  himself  and  his  deceased 
wife,  to  be  taken  and  recorded  as  in  cases 
of  admlnistratioa,  and  to  have  the  same 
force  and  effect  in  all  suits  between  parties 
claiming  under  it,  after  which,  without  any 
administration  or  further  action  whatever  io 
the  probate  court,  he  shall  have  the  rlg^t  to 
manage,  control  and  dispose  of  said  com- 
munity property,  both  real  and  personal,  in 
such  manner  as  to  him  may  seem  best  for 
the  interest  of  said  estate,  and  of  suing  and 
being  sued  with  regard  to  the  same  in  the 
same  manner  as  during  the  life  of  the  wife." 
Pasch.  Dig.  arts.  4647,  4648.  The  same  act 
also  provided  that  "the  surviving  wife  may 
retain  the  exclusive  managem^it  and  ccm- 
trol  of  the  community  property  •  •  •  in 
the  same  manner  and  subject  to  the  same 
rights,  rules  and  regulations  as  provided 
in  the  foregoing  provlBi<»8  of  this  act  until  she 
may  marry  again."  Id.  art  4662.  No  bond 
was  required  of  the  survivor  under  this  act, 
but  was  required  under  the  act  of  August  1, 
1870,  in  amount  equal  to  the  value  of  the 
whole  community.  Pasch.  Dig.  arts.  4648, 
5494.  It  Is  contended  that,  as  the  statute 
requires  the  inventory  and  appraisement  of 
all  the  property  belonging  to  the  commonlty 
to  be  taken  and  recorded  as  in  cases  of  ad- 
ministration, the  directions  of  the  law  as  to 
such  inventories  must  be  fully  complied  with. 
viE.  that  three  appraisers  should  be  appoint- 
ed by  an  order  entered  on  the  minutes  of  the 
court,  and  that  the  survivor,  with  the  as- 
sistance of  the  appraisers,  should  canse  to  be 
made  a  full  Inventory  and  appraisement  of 
all  the  estate;  that  the  inventory  and  ap- 
praisement be  subscribed  and  sworn  to  by 
the  appraisers;  and  that  the  survivor  should 
make  and  attach  to  the  inventory  a  full  and 
complete  list  of  claims  owing  to  the  estate, 
signed  and  sworn  to  by  him,  as  a  complete 
Inventory  and  list  of  all  the  property  be- 
ICHOging  to  the  community,  as  required  by 
the  statute  in  cases  of  adminlsbntlon;  and 
appellants  say  that  because  aU  this  was  not 
done  by  Mrs.  Fisher,  the  proceedings  were 
invalid,  and  gave  her  no  control  of  the  prop- 
erty, as  survivor,  under  the  statute, 

Sidon  Harris,  for  appellants.  Simpson  A 
James,  for  appellees. 

OOLLARD,  J.,  (after  stating  tbe  facts.) 
The  statute  prescribing  the  duties  of  execu- 
tors and  administrators  after  the  grant  of 
letters  required  inveniiories,  appraisements, 
and  lists  of  claims,  as  stated  by  app^lants; 
but  we  do  not  think  the  mere  absence  of 
■ucb  list,  if  required,  or  the  failive  to  comply 
with  prescribed  forms,  would  render  the  pro- 
ceeding Invalid.  Ttie  courts  have  been  liber- 
al in  this  respect  in  favor  of  the  survivor. 
We  are  not  advised  by  the  record  that  there 
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ircre  claims  due  the  esrtate,  nor  can  we  say 
that  a  full  inventory  of  all  the  property  was 
not  presented  by  Mrs.  B'laher,  and  appraised; 
bat.  If  there  had  been  an  omission,  the  par- 
ties tnterecrted  oould  have  had  a  more  com- 
plete Inventory,  by  oomplalu't  to  the  court 
Oordier  y.  Gage,  44  Tex.  534  et  aeq.  The 
proceeding:  in  this  case  was  under  the  direc- 
tion of  the  court,  whidti,  by  the  statute,  waa 
clothed  with  all  necessary  powers  in  the 
premises;  and  the  usual  toece  should  be  al- 
lowed to  Its  order  showing  that  the  Inven- 
tory of  the  community  estate  had  been  filed 
by  the  survivor,  that  appraisers  had  been  ap- 
prfnt-ed,  and  the  property  duly  apinralsed. 
It  Las  been  decided  that  an  approval  of  the 
inventory  by  the  court  is  not  necessary,  but 
such  approval,  and  the  formal  statement  In 
the  order  of  the  fat^  showing  that  the  law 
bad  been  compiled  with,  are  not  without 
force  in  establishing  the  faots  stated  as  Ju- 
dicial finding.  If  the  Inventory  failed  to  list 
any  of  the  property,  it  mlgbt  have  been  cor- 
rected, upon  complaint  to  the  court,  but  such 
failure  would  not  deprive  the  survivor  of 
the  powers  conferred  by  the  statute.  Daw- 
son V.  Holt,  44  Ter.  178;  Jordan  v.  Imthum, 
51  Tex.  287;  Green  v.  Grissom,  53  Tex.  433; 
Long  V.  Walker,  47  Tex.  173;  Pratt  v.  God- 
win, 61  Tex.  335;  Lumpkin  v.  MiureU,  46 
Tex.  52.  We  conclude  that  the  law  was  sub- 
stantially complied  with  by  Mrs.  Fisher,  and 
tbat  she  was  fully  empowered  to  act  as  sur- 
vivor of  the  community,  as  upon  full  compli- 
ance with  the  statute.  In  this  connection, 
we  add  that  Ihe  act  referred  to  conferred 
upon  the  surviving  wife  the  same  powers, 
il^rts,  and  obligations  that  were  conferred 
upon  the  surviving  hu£a>and,  so  long  as  she 
remained  unmarried.  Article  4652,  Pasdi. 
IMg.,  does  not.  In  terms,  declare  that  she  may 
dispose  of  the  property,  as  in  the  articles 
defining  the  husband's  power,  (4647,  4648;) 
hnt  it  gives  her  the  exclusive  management 
and  omtrol,  in  the  same  manner,  and  sub- 
ject to  the  same  rights,  rules,  and  regula- 
tions, as  provided  In  fotegolng  sections  of 
the  act  No  distinction  has  ever  been  made 
as  to  the  powers  of  the  survivors.  They 
have  always  been  recognized  as  being  equal 
in  cases  where  the  statute  has  been  followed, 
and  where  it  has  not  This  construction  has 
always  been  given  to  the  statute  without 
question  or  argumnnt  That  this  is  correct 
is  apparent  from  the  language  of  the  statute 
suspending  the  ri^t  of  the  wife  to  aot  after 
she  marries  again.  It  says!  "But  upon  sec- 
ond marriage  she  shall  cease  to  have  such 
control  and  management  of  said  estate,  or 
the  right  to  dispose  of  the  same,  under  the 
provisions  of  this  aot,  and  said  estate  shall 
be  subject  to  administration  as  in  other 
cases."  Pascb.  Dig.  art  4652;  Acts  1870;  2 
Pasch.  Dig.  art  6407;  Tucker  v.  Brackett, 
2S  Tex.  337;  Leatherwood  v.  Arnold,  66  Tex. 
417,  1  S.  W.  Rep.  173;  DavU  v.  McCartney, 
«4  Tex.  584;  Cordler  v.  Cage,  44  Tex.  534; 
Creen  v.  Grissom,  53  Tex.  434;  Green  v.  Ray- 


mond, 58  Tex.  80;  Johnson  v.  Taylor,  43  Tex- 
121. 

Api>ellants'  second  assignment  of  error  la 
that  the  court  erred  In  admitting  in  evidence, 
over  plolntids'  objection,  the  copy  of  pur- 
ported proceedings  in  the  district  court  of 
Harris  county,  being  a  copy  of  pleadings 
and  Judgment  in  suit  of  Wm.  G.  Hale  v. 
Mary  C.  Fisher,  because  such  pleadings  and 
Judgment  are  Irrelevant,  and  not  legitimate 
evidence,  the  pleading  especially  being  evi- 
dence of  a  declaratory,  ex  parte  hearsay 
character,  and  secondary  In  a  remote  degree. 
The  pleadings  of  Hale  in  the  suit  referred  to, 
filed  March  25,  1869,  "set  forth  a  copy  of  a 
purported  contract  by  H.  F.  Flshw  and 
others,  made  In  1858,  employing  Hale  to  rep- 
resent their  interests  in  certain  lands  and 
land  certificates  Involved  In  litigation,  they 
agreeing  to  pay  Hale  $20  per  section.  The 
pleadings  allege  that,  by  virtue  of  the  con- 
tract Fisher  became  Indebted  to  Hale  to 
the  amount  of  $2,540  In  1862;  and  he  sues 
for  that  amount  and  interest,  alleging  that 
Mary  C.  Fisher  had  qualified,  and  taken  pos- 
session of  the  community  estate"  of  herself 
and  deceased  husband.  Judgment  was  ren- 
dered in  the  foregoing  suit  on  May  3,  1872, 
in  favor  of  Hale  against  the  defendant,  for 
1473.00  and  all  costs;  Mrs.  Fisher  having 
answered  that  H  F.  Fisher  had  In  his  life- 
time paid  Hale  all  he  was  liable  for  under 
the  contract  sued  on.  Mrs.  Mary  O.  Fisher 
conveyed  her  undivided  one-half  of  stu-vey 
173,  described  In  the  petition,  to  Gustav 
Schleicher,  on  the  11th  day  of  April,  18G8, 
for  $320,  from  whom  defendants  show  title 
by  deeds  to  such  half.  The  other  half  was 
conveyed  by  her  through  her  agent  G. 
Schleicher,  to  defendants  Adams  &  Wickes, 
June  5,  1871,  for  $2,000.  The  Hale  suit  was 
pending  when  the  last  sale  was  made.  The 
evidence  was  admissible  to  show  that  cred- 
itors had  no  complaint  to  make  against  her 
control  and  management  of  the  estate,  and 
that  there  was  a  valid  debt  against  tbe 
estate.  If,  however,  the  evidence  was  sui>er- 
flnous,  it  would  not  constitute  reversible 
error. 

Appellants  insist  that  "the  court  erred  in 
admitting  in  evidence,  over  plaintlfTs'  ob- 
jections, the  copies  of  purported  orders  and 
decrees  of  the  district  coiurt  of  Harris  county, 
purporting  to  be  a  gentaral  adjustment  of 
acooimts,  debts,  receipts,  expenditures,  and 
liabilities  between  Mary  C.  Fisher,  surviving 
wife  of  H.  F.  Fisher,  and  their  four  children, 
and  decreeing  partition  of  lands,  which 
orders  and  decrees  do  not  mention  the  land 
In  controversy,  but  do  contain  recitals  that 
Mary  O.  Fisher  had  established  to  the  satis- 
faction of  said  court  that  she  had  paid  cer- 
tain amounts,  that  were  community  debts, 
by  exhibiting  certain  vouchers,  receipts,  etc, 
and  that  she  was  liable  for  other  small  and 
unpaid  community  debts."  "These  orders, 
decrees,  and  recitals,"  say  appellants,  "are 
certainly  matters  of  irrelevant,  lUegltimate^ 
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secondaiy  evidence,  of  a  remote  and  unreli- 
able character,  not  pertinent  to  the  Issue  In 
this  case,  not  authorized  onder  the  pleadings, 
and  not  binding,  per  se,  npon  the  plaindflta, 
80  as  to  affect  their  title  to  the  land  In  con- 
troversy." Such  an  order  ot  the  district 
oourt  for  settlement  of  the  accounts  of  the 
survivor,  Mrs.  Fisher,  and  partition  of  the 
community  estate  of  herself  and  her  deceased 
hneband,  dated  December  23,  1874,  was  read 
in  evidence  by  defendants,  as  was  also  a  final 
decree  of  the  partition  ordered.  Nothing  but 
the  decrees  were  read  In  evidence,— none  of 
the  pleadings,  exhibits,  or  vouchers.  The  de- 
cree of  settlement  and  order  of  partition  Is 
quite  vcdnminous,  requiring  division  of  about 
120  surveys  oC  land  In  the  state,  or  near 
60,000  acres,  and  adjusting  all  accounts  of 
the  survivMr  with  the  estate  and  the  heirs. 
We  insert  some  part  of  the  recitals  in  the 
decree,  to  show  Its  character,  and  relation 
to  the  case  bef<Mre  us.  After  preliminaries 
as  to  parties,  and  waiving  a  Jury,  the  decree 
states:  "There  was  heard  the  pleadings  and 
evidence,  from  which  It  appears  that  the  said 
Mary  C.  Fisher,  since  the  death  of  her  hus- 
band, has  sold  off  the  community  lands,  con- 
sisting of  the  several  tracts  specified  In  her 
answer,  4,787  acres,  for  tiie  aggregate  sum 
of  H733.80,  with  which  sum  she  stands 
chargeable;  and  It  farther  appears  that  she 
has  paid  out  for  taxes  on  said  community, 
as  ^own  by  her  answer  and  by  vouchers 
and  proof,  ?2,-«4.69,  and  has  paid  debts 
contracted  during  the  marriage,  as  per 
schedule  filed  wllii  vonciier  and  proof  to  the 
satisfaction  of  tbe  court,  $1,66S.S9,  and 
amoonts  paid  on  other  debts  of  the  com- 
miiuity,  and  expenditm>es  oq  accoont  thereof, 
iiB  per  voucher  and  proof,  ?2,617.40,  less  an 
item  of  expense  $1,000,  and  tuition  of  $500; 
$1,500;  $1,117.40,— which  last  two  items 
being  expended  for  benefflt  of  defendants 
Amelia  and  Henry,  are  properly  chargeable 
to  them  In  equal  moieties,  in  jmrtitlon,  as  so 
nrach  rec^ved.  And  It  further  appearing 
that  the  said  Mary  O.  owes  O.  J.  Koehler  a 
balance  on  Judgment  against  her  for  a  debt 
of  the  community  of  $165,  and  a  fee  to  Gray 
&  Botts,  for  swvices  rendered  on  account  of 
the  community,  $400,  makes  the  whole  dis- 
bursement on  account  of  the  community  the 
siun  of  $5,<940.78;  and  deducting  therefrom 
the  amount  for  which  she  has  sold  com- 
munity land,  $4,733.80,  leaves  the  community 
estate  indebted  to  her  In  the  sum  of  $1,160.- 
08,  one-half  of  which  balance  Is  due  the  said 
Mary  C.  from  the  defendants  Amelia,  Mary, 
Henry,  and  the  plaintiff  Oarrle,  eadi  one- 
fourth  part,  say  $138.37.  It  Is  therefore  ad- 
judged," etc.  Tlien  follows  Judgment  agriiast 
the  heirs  named  for  the  amount  so  due  to 
Mrs.  Fisher.  Oth«  fights  are  adjusted  be- 
tween the  parties  by  the 'decree,  and  parti- 
tion of  tbe  estate  ordered,  consisting  solely 
of  lands,  except  two  certificates  in  the  hands 
of  Koehler  for  location.  Oommlsslonprs 
and  Uie  i^erilf,  Ashe,  are  appointed  to  make 


the  partition  as  ordered,— one-half  to  Mrs. 
Fisher,  and  the  other  half  to  the  four  heirs, 
—taking  into'  the  account  the  amounts  due 
Mrs.  Fisher,  as  ascertained  by  the  decree. 
The  survey  In  suit  is  not  mentioned  In  the 
judgment,  or  alluded  to,  unless  It  Is  Included 
in  the  4,787  acres  found  to  have  been  sold 
by  her,  referred  to  as  reported  in  her  an- 
swer. The  partition  made  pursuant  to  the 
order  of  the  court  was  confirmed  by  final 
decree,  which  was  read  by  defendants.  De- 
fendants claimed  that  Mrs.  Fisher  was  duly 
authorized  to  act  in  the  sale  of  the  land  in 
suit,  by  virtue  of  her  compliance  with  the 
statute  of  1856.  This  was  denied  by  plain- 
tiffs,  and  then,  to  show  that  her  act  was 
valid,  -defendants  relied  upon  the  fact  that 
there  were  debts  against  the  estate,  which 
gave  her  power  to  act  without  compliance 
with  the  statute,  and  that  her  act  was  valid 
against  the  heirs.  In  any  event  The  decree 
of  the  district  court  was  legitimate  proof  of 
the  existence  of  debts  binding  upon  the  heirs, 
and.  In  case  she  had  not  x>ower  to  sell  the 
land  in  suit  by  virtue  of  filing  an  inventory 
as  required  by  the  statute,  the  existence  of 
debts  against  the  community  would  be  suffl- 
olent  authority  for  her  act  of  sale.  Besides, 
the  decree  of  partition  was  binding  upon  the 
heirs,  showing  sales  of  community  property 
by  Mrs.  Fisher;  charging  her  with  the  pro- 
ceeds of  tbe  same;  the  payment  of  debts  by 
her,  which  were  diarges  against  the  estate; 
adjustment  of  the  existing  rights  of  all  the 
parties;  and  a  partition  of  the  residue  of 
the  estate,— all  important  testimony  to  show 
that  the  heirs  were  bound  by  the  Judgments^ 
and  had  received  their  shares  of  the  estate, 
in  which  case  they  could  not  now  complain 
against  a  purchasa*  from  the  survivor  be- 
fore such  partition.  Defendants  were  en- 
titled to  this  effect  of  the  testimony,  and  It 
was  sufflelent  both  to  JustifJ^  the  sale,  and 
to  show  that  the  heirs  had  no  cause  of  com- 
plaint In  this  suit.  Ihe  decree  of  confirma- 
tion shows  that  they  received  the  lands  they 
were  entitled  to.  If  Mrs.  Fisher  had  power, 
under  the  statute,  by  filing  Inventory,  to  sell 
and  did  sell  the  land  In  dispute  under  such 
power,  the  decrees  would  be  imnecessaiy; 
but  plaintiffs  denied  that  she  had  complied 
with  the  statute,  and  denied  that  she  had 
sc^d  under  sudi  power.  It  was  not  error  to 
admit  the  evidence. 

On  May  27,  1871,  Mary  O.  Fisher  execut- 
ed to  G.  SchlelcbtT  a  written  power  of  at- 
tOTuey  to  sell  the  land  In  controversy.  The 
language  of  the  power,  material  to  the  issue, 
Is:  "I,  Mary  O.  Fisher,  surviving  wife  of 
Henry  F.  Fisher,  dec'd,  have  nominated, 
constituted,  and  appointed,  and  by  these 
presents  do  nominate,  constitute,  and  ap- 
point, Gustav  Schleicher  my  true  and  bw- 
fnl  agent  and  attorney  for  me,  and  In  my 
name  and  place,  to  sell,  alien,  and  oonvey 
all  the  ri^t,  title,  interest,  and  estate  whld* 
I  have  In  and  to  640  acres  of  land,  [describ- 
ing the  land,]  and  T  hereby   authorize  JBT 
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Bald  attorney  to  execute  to  the  purchaser 
or  purchasers  of  said  land  good,  valid  ti- 
tles, in  fee  simple;  to  receive  and  receipt 
for  the  purchase  money;  and  generally  to 
do  and  perform  all  and  every  act  and  thing 
necessary  to  be  done  In  and  about  the  prem- 
ises, as  I  myseilf  could,  were  I  personally 
present,"  etc  The  agent,  under  this  power, 
conveyed,  by  general  warranty  deed,  an  un- 
divided one-half  of  tbe  land  to  defendants, 
for  a  consideration  of  $2,000,  June  5,  1871. 
Mrs.  Fisher  had  already,  on  April  11,  1868, 
In  consideration  of  $820,  conveyed  her  undi- 
vided one-half  «t  the  survey  to  Oustav 
Sclilefeher,  who,  on  May  4,  1868,  conveyed 
an  oodivlded  one-fourth  of  the  tract,  and 
again,  on  Feteuary  7,  1871,  conveyed  anoth- 
er undivided  one-fourth,  to  defendant 
WidLe^  who  la  turn,  on  February  15,  1871, 
conveyed  an  undivided  one-fourth  to  defend- 
ant Adnms.  Appellants'  fourth  assignment 
of  error  reads  as  foUows:  "The  court  erred 
in  admitting  in  evidiHice,  over  plaintiffs'  ob- 
JectteHB.  tbe  purported  power  of  attorney 
from  Mary  G.  Fisher  to  O.  Schleicher,  of 
date  May  27,  1871,  to  bargain,  sell,  and 
oonrej  "all  her  rl^t,  titles  interest,  and 
estate'  in  the  land  iu  oontroveray,  because, 
fTona  evidmce  previously  adduced,  it  ap- 
peal* ahe  had  sold  and  conveyed  all  the  In- 
terest she  had  ever  possessed  in  such  land 
on  April  11,  1S08;  and  because  she  la  not 
shown  to  have  bad  power  to  bargain,  sell, 
and  convey  the  one-half  of  said  land  at  that 
date,  (May  27,  1871.)  which  then  betonged 
to  the  four  children  ot  herself  and  her  de- 
ceased husband;  and  because  said  purport- 
ed power  of  attorney  did  not,  either  express- 
ly or  Impliedly,  undertake  to  confer  or  dde- 
gate  power  and  authority  to  O.  Schleicher 
to  bargain,  sell,  and  convey  the  said  one- 
half  of  said  land  belonging  to  said  children, 
but  simply  and  only  antborleed  bin  to  bar- 
gain, sell,  and  convey  'all  the  ri^t,  title,  in- 
terest, and  estate  wlilcb  I  [Mary  O.  Fisher] 
have  in  and  to  040  acres,  iaaown  as  survey 
173.  In  district  11,'  in  her  individual  name 
and  capacity;  and  because^  if  she  did  then 
possess  power  and  authority  to  bargain,  sell, 
and  convey  the  one-linlf  of  said  land  that  be- 
longed to  said  children,  it  was  most  certain- 
ly a  power  ahe  could  not  absolutely  dele- 
gate to  another."  We  are  of  opinion  that, 
as  survivor,  the  wife  may  make  a  sale  by 
an  agent  duly  appointed;  that  the  exist- 
ence of  debts  siMwu  in  this  case  authorised 
Mrs.  Flsber  to  sell  tbe  land  in  suit;  and 
that  tbe  sale  by  her  agent  conveyed  all  the 
unsold  residue  of  the  same,  even  thougli  the 
power  of  attorney  may  not  describe  her  as 
surviving  wife,  duly  quoUlied  under  the  stat- 
ute. The  writer  is  of  the  opinion  that  the 
language  of  the  power  of  attorney  Is  suffi- 
cient to  delegate  to  the  agent  all  the  author- 
ity she  had  as  survivor  duly  qualified  by 
oompli.'uice  with  the  statute.  She  is  de- 
scribed as  the  surviving  wife  of  Henry  F. 
Fisher,  and  this.  It  seems  to  the  writer,  la 


sufficient  to  designate  h&e  as  such  survivor, 
with  aU  the  capacity  she  actually  had. 
She,  OS  such  survivor,  did  have  tbe  legal 
right  to  convey  the  land,  having  qualified 
by  filing  Inventory,  and  could  make  title 
that  could  not  be  attacked  collaterally,  if 
done  in  good  faitii.  The  power  of  attor- 
ney made,  describing  her  as  survivor,  car- 
ried all  tbe  power  she  had  as  siurvivor, 
and  gave  the  agent  the  right  to  sell  all 
the  estate  vested  in  her  by  law  as  owner, 
and  as  survivor  duly  qualified.  We  are 
agreed  that,  if  the  power  of  attorney  did  not 
designate  her  as  the  duly-qualified  survivor, 
still,  as  her  deed  in  her  own  name  would, 
onder  the  law,  convey  a  good  title,  there 
being  proof  of  debts,  her  deed  by  an  agent 
would  have  the  same  effect.  We  liave  no 
doubt  as  to  tbe  legality  of  sale  by  an  agei^ 
of  the  survivor,  whether  ilie  survivor  bb 
qualified  by  compliance  wltli  the  statute, 
or  by  existence  of  debts.  We  also  agree 
that  the  power  of  attorney  authorised  the 
agent  to  sell  all  the  uns<^  Interest  in  the 
land  of  the  estate,— that  is,  of  the  fae^rs  and 
Mrs.  Fisher,— and  that  such  sale,  together 
with  the  previous  sale  and  conveyances  to 
defendants,  vested  in  them  the  title  to  all 
the  land. 

Appdlants  contend  that  after  tbe  act  of 
1870,  repealing  the  act  of  1856,  and  requir- 
ing the  survivor  to  give  bond,  Mrs.  Blaher, 
having  faUed  to  give  bond,  lost  control  of 
the  estate  as  survivor,  and  tiut  htr  deed 
by  her  agent  In  1871  to  Uta  vaafAd  Imlf  of 
the  land  passed  no  tHIe.  If  R  be  true 
tliat  she  lost  the  legal  control  of  tbe  estate 
as  survivor  duly  qualifled  by  compliance 
with  the  statute,  stUI,  there  being  debts 
and  diarges  agRiast  tbe  community  proper- 
ty, for  which  it  was  liable,  she  could  sell, 
as  she  did,  and  the  decree  of  partition,  find- 
ing such  debts,  and  adjusting  the  respective 
rt^ta  of  the  parties  In  relation  to  the  es- 
tate, would  be  conclusive,  in  the  absence  of 
fraud,  against  the  plaintiffs  In  this  case. 
So  It  must  be  held  that  defendants  have 
made  a  good  defense  upon  this  ground.  The 
opinion  of  the  writer  Is  that  the  act  of  1870, 
requiring  bond,  did  not  revoke  powers  of 
the  survivor  who  had  qualified  under  the 
act  of  1856,  whUe  it  was  in  force;  that  such 
survivor  could  continue  to  act  with  full 
powers  without  new  proceedings  and  bond; 
and  in  such  case,  whether  debts  are  shown 
or  not,  the  sale  by  Mrs.  Fisher  in  1871,  by 
her  agent,  was  le^al  and  valid.  The  sale 
was  legalized  by  her  compliance  with  the 
law  when  she  took  and  retained  poBsession 
of  the  estate.  It  Is  not  necessary  to  so  hold 
In  this  case,  as  there  were  debts  against 
the  community  which  authorized  the  sale, 
and  vested  in  defendants  title  to  all  the 
land.  We  find  no  error  In  the  Judgment  of 
tbe  lower  coiurt,  and  tt  Is  afllrmed. 

FISHER,  0.  J.,  did  not  sit  in  this 
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<}ULP,  O.  &  S.  F.  RY.  CO.  T.  BAMBY  et  al.' 
(Court  of  CiTil  AppealB  of  Texas.    Oct  4, 
189.3.) 
'Cabbibrs— Loss  OF  Freight — Rbyiew  ok  Afpbai.. 
Where  an   action  against  a  carrier  for 
loss  of  goods   shipped  is  tried  on  ihe  theory 
that  the  bill  of  lading  issued  by  a  i-o'ineotiner 
carrier  was  adopted  by  defendant,  on  nbjoction 
that  the  evidence  fails  to  show  tout  tli<>  bill  of 
lading  was  executed  by  or  on  behalf  of  the  de- 
fendant will  not  be  considered. 

Appeal  from  Brown  county  court;  R.  P. 
<X>nner,  Judge. 

Action  by  Ramey,  McCuIloogh  &  Co. 
against  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  for  Iobb  of  gooda  shippedi 
Judgment  for  plalntUTs.  Defendant  api)eala. 
Affirmed. 

J.  W.  Terry,  for  appellant  T.  O.  Wilker- 
aon,  for  appellees. 

KBY,  J.  The  assigmnents  of  error  iwedl- 
cated  upon  the  ruling  of  the  court  In  the  ad- 
mission of  testimony  are  not  well  taken. 
The  fourth  assignment,  complaining  of  the 
court's  charge,  is  too  general  to  be  consid- 
ered, and  It  cannot  be  aided  by  the  propo- 
sitions thereunder. 

The  only  other  assignment  complains  of 
the  action  of  the  court  below  in  not  granting 
a  new  trial  upon  the  fifth  ground  stated  In 
appellant's  motion  therefor.  The  fifth 
ground  ot  the  motion  for  new  trial  was,  in 
substance,  that  Hie  weight  of  the  evidence 
conclusively  shoired  that  the  bill  of  lading 
upon  which  the  frdght  was  shipped  was  not 
«xecuted  by  or  on  behalf  of  appellant.  If 
this  proposition  be  conceded  as  true,  It  does 
not  follow  that  a  new  trial  should  have  been 
granted.  The  plaintiffs  had  another  theory  of 
the  case,  which  the  court  submitted  to  the 
Jury,  and  which  was  that  appellant  had 
adopted  the  bUl  of  lading  as  its  own.  It  is 
not  diarged  that  the  vwdlct  was  not  support- 
ed on  this  theory  of  the  case,  and  therefore 
we  cannot  say  tliat  the  court  ored  in  over- 
ruling the  motion  for  a  new  triaL  How- 
ever, we  do  not  hold  or  intimate  that  the 
verdict  is  not  supported  by  the  testimony. 
The  judgment  is  affirmed. 


POLDY  V.  STORRIB. 

(Oonrt  of  Civil  Appeals  of  Texas.    Oct  4, 

1893.) 

OOHTRAOTS — CONSISIBATION— MODIFICATIOH. 

February  Ist  plaintiff  agreed  to  deliver 
defendant  so  much  wood,  at  an  agreed  price 
per  cord,  by  April  Ist;  plaintiff  not  to  be  re- 
sp^sible  for  the  railroad's  failure  to  supply 
«srs,  nor  for  delays  beyond  human  control.  Mo 
cars  were  furnished  till  April  10th  or  11th. 
March  28th  plaintiff  wrote  to  defendant  that, 
in  view  of  the  wages  he  had  then  to  pay,  he 
must  ask  for  a  better  price  for  the  wood.  De- 
fendant answered  that  he  would  pay  him  a 
certain  advanced  price  per  cord,  and  requested 
Um  to  hurry  bis  shipments.  Held,  that  the 
modiflcatioa  of  the  contract  was  not  without 
ooddeiation. 

'  Rehearing  pending. 


Apponl  from  McLennan  county  court;  W. 
H.  JenUns,  Judge. 

Action  by  J.  C.  Foley  against  R.  C.  Storrie 
for  the  price  of  wood  sold  and  deUvered. 
Judgment  for  defendant  Plaintiff  appeals. 
Reversed. 

D.  H.  Hardy,  for  appellant 

COLiLARD,  J.  It  was  error  to  Instruct  the 
jury  that  there  was  no  consideration  for  the 
contract  sued  on,  and  the  assignment  must 
be  sustained.  On  tbe  Ist  day  of  February. 
1890,  plaintiff  and  defendant  entered  into  a 
contract,  by  which  plaintiff  was  to  deliver 
to  defendant  1,000  cords  of  cedar  wood  on 
railroad  cars  near  Fowler,  in  Bosque  county, 
to  commence  work  at  once,  load  first  car 
In  -15  days  from  date,  and  load  one  car  each 
day  thereafter  for  the  first  five  days,  to  In- 
crease the  loads  to  thirty  cords  per  day  by 
March  1st,  and  to  continue'  delivering  thirty 
cords  per  day;  Storrie,  the  defendant,  to 
pay  freight  and  expenses  of  shipment  to 
Waco,  and  of  unloading;  all  duty  of  F<riey, 
the  plaintiff,  to  end  when  the  cars  were 
loaded  at  or  near  Fowler;  for  which  de- 
foidant  was  to  pay  four  dollars  per  cord, 
as  stated  in  the  contract.  It  was  stipulated 
that  Foley  "should  not  be  held  responsible 
for  failure  of  tbe  railroad  company  to  fur- 
nish cars  In  amount  sufficient  to  handle  the 
above-mentioned  number  of  cords  per  day, 
nor  for  delays  occasioned  by  the  weather 
or  other  mattera  beyond  human  control." 
The  terms  of  the  contract  required  Its  per- 
formance by  Foley  by  the  Ist  day  of  April. 
1890.  No  cars  were  furnished  by  the  rail- 
road company  for  loading  the  wood  until 
about  the  lOlh  or  11th  of  April,  and  plain- 
tiff deUvered  no  wood  under  tbe  contract. 
On  March  28.  1890,  plaintiff  wrote  to  Stor- 
rie at  Waco:  "I  have  secured  twelve  more 
men,  making  twenty  in  all,  chopping;  but  I 
am  not  having  good  success  holding  them. 
They  cannot  make  wages  cutting  at  $1.00 
per  cord  this  weather,  and  pay  board.  Woik- 
ing  with  tbe  force  I  now  have,  and  the  price 
I  am  now  getting,  I  am  simply  giving  you 
the  wood  for  nothing,  and  it  would  require 
all  summer  to  complete  the  contract  If 
you  can  stand  a  raise  of  (1.00  per  cord,  I 
can  pay  choppers  a  little  better  wages,  and 
push  the  work  through;  but  If  you  cannot 
I  will  be  compelled  to  stop  work,  as  I  can- 
not pay  choppers  wages  enough  to  induce 
them  to  stay  in  the  woods  this  warm  weath- 
er; and  wltliout  choppers,  of  course  I  can- 
not do  anything.  I  am  sorry  I  am  com- 
pelled to  demand  tills,  but  it  has  got  so  late 
in  the  season  that  it  is  almost  Impossible  to 
get  hands  unless  you  can  pay  them  decent 
wages,  and  this  I  cannot  afford  to  do  at 
present  price.  Please  let  me  hear  from  you 
as  early  as  possible."  On  April  5th,  defendant, 
Storrie,  replied  to  the  foregoing  letter  ah  fol- 
lows: "Youra  of  the  27th  Inst  at  hand,  and 
would  state  that  I  will  pay  you  $5.00  per 
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i-iird.  Please  boiry  np  and  ship  wood.  Let 
me  bear  from  you  soon."  Plalntifl  delivered, 
.ifter  tbis,  -wood  to  tbe  amount  of  100  cor^s 
or  more,  and  baa  brought  suit  for  same  on  tbe 
contract  aa  shown  by  the  foregoing  corres- 
XK>ndenoe.  Defendant  set  up  tbe  contract 
cf  Februai7  1st,  claiming  that  he  was  dam- 
aged by  the  failure  of  plaintiff  to  perform 
the  same,  riiowing  that  be  was  under  con- 
tract to  put  down  certain  wood  paveiffents 
in  the  city  of  Waco  In  a  given  time,  which 
fact  waa  known  to  plaintiff;  that  bis  em- 
ployes under  pay  were  idle  on  account  of  the 
^elay  of  plaintiff,  and  that  he  had  to  pay 
two  dollars  per  cord  more  for  wood  than 
be  agreed  to  pay  plalntifl.  Verdict  and 
Judgment  were  rendered  for  defendant  for 
the  sum  of  $25  upon  tbe  issues  so  mada 

Tbe  drcomstances  show  that  plaintiff  was 
not  in  default  at  tbe  time  tbe  first  contract 
was  rescinded  or  modified;  that  no  part  of 
said  contract  had  been  performed;  that  its 
obligations,  if  any  existed  at  all,  were  to 
be  performed  in  the  future;  and  that  to 
■compel  its  performance  would  work  a  great 
hardship  upon  plaintiff,— facts  known  and 
recognized  by  the  defendant.  In  such  case 
It  could  not  be  held  that  the  new  promise 
was  without  consideration.  The  parties  had 
the  right  to  rescind  their  contract,  or  to 
modify  it  by  mutual  agreement.  Where  one 
-contracted  to  furnish  materials  and  build  a 
house  at  a  certain  price,  and,  on  account  of 
a  rise  In  the  price  of  materials,  informed 
his  employer  that  he  would  not  comply,  and 
the  employer  directed  him  to  go  on  and  he 
would  pay  him  what  was  right,  it  was  held 
that  the  new  contract  was  based  upon  a 
-sufBcioit  and  valid  consideration.  Bishop  v. 
Busse,  69  U.  403.  In  Massachusetts  it  was 
held  tbat  a  modified  agreement  as  to  future 
obligations,  without  further  consideration, 
will  be  sustained,  tbough  partly  performed 
before  tbe  new  promise  was  made.  Holmes 
V.  Doone,  0  Ousb.  135.  In  Michigan  an  ice 
company  had  a  contract  with  a  brewery  to 
famish  them  ice  during  the  next  season 
at  a  givm  rate.  The  ice  crop  failed,  and  in 
May  the  dofendants  were  informed  by  the 
Ice  company  that  no  more  ice  would  be 
furnished  under  tbe  contract,  when  defend- 
ants, being  compelled  to  have  ice  to  prevent 
their  beer  from  spoiling,  made  a  new  ai^ 
ntngement  with  the  Ice  company,  and 
agreed  to  pay  a  higher  price  for  the  ice, 
giving  note  for  the  same  when  furnished. 
It  was  held  Ht&t  defendants  could  not  dis- 
pute tbe  validity  ot  the  note  upon  tbe 
ground  tliat  it  was  without  consideration, 
and  that  the  parties  were  competent  to  make 
the  new  arrangement  Shipman  v.  Butter- 
field,  47  Mich.  489,  11  N.  W.  Rep.  288.  In 
the  same  case  it  was  also  held  that  defend- 
ants could  hare  stood  upon  the  original  con- 
tract, and  claimed  damages  for  breach  of 
it;  but,  having  elected  to  do  otherwise,  they 
were  bound  to  pay  the  note.  In  the  cane 
9t  City  of  Galveston  t.  Oalveston  City   R. 


Co.,  46  Tex.  440,  it  Is  said  that,  "if  a  con- 
tract bos  been  obtained  by  mistake,  or  If, 
through  change  of  circumstances,  it  is  deem- 
ed to  operate  oppressively,  an  agreement  to 
moke  an  additional  compensation,  or  to  an- 
nul or  modify  it,  is  not,  as  is  well  settled, 
invalid  for  want  of  consideration."  See  Bean 
T.  Jay,  23  Me.  U7;  Blah.  CMit.  {S  812-814, 
836.  In  the  case  before  us  defendant  might 
have  relied  upon  his  original  contract,  and, 
upon  default  by  plaintiff,  if  there  had  been 
such  default  in  tact,  have  recovered  damages 
for  its  breach;  but  for  reasons  at  the  time 
deemed  by  him  sufficient,  be  elected  to 
modify  tbe  contract,  and  pay  a  greater 
price  tor  tbe  wood.  The  parties  were  com- 
petent to  make  the  change,  and  rest  it  up- 
on their  mutual  promises  to  be  performed  in 
tbe  future,  and  by  so  doing  defendant  waiv- 
ed performance  and  damages  under  the  con- 
tract as  it  \<  as  at  first  made.  Tbe  rights  of 
tbe  parties  must  stand  or  tall  upon  the 
contraxrt  as  reconstructed  by  them.  Other  as- 
signments of  error  need  not  be  noticed.  The 
judgmmt  of  the  court  below  should  be  re- 
versed, and  tbe  cause  remanded,  and  It  la 
so  ordered. 


TEXAS  &  P.  RY.  CO.  v.  HATES. 

(Court  of  Civil  Appeals  of  Texas.     Sept.  20, 

1893.) 

Justices  op  the  Pbi.oe— Appbjils— Jdrhviction- 
AL  Amount. 
In  a  salt  for  damages  less  than  (201, 
when  the  pleadings  are  in  writing,  the  justice's 
failure  to  enter  on  his  docket  the  amount 
claimed  in  reconvention,  being  more  than  $20, 
will  not  deprive  the  county  court  of  jurisdic- 
tion of  defendant's  appeal. 

Appeal  from  Denton  county  court;  F.  M. 
Davidson,  Judge. 

Action  by  Newton  Hayes  against  the  Tex- 
as &  Pacific  Railway  Company  for  damages 
tor  killing  a  cow.  From  a  Judgment  of  tbe 
county  court  dismissing  its  appeal  from  the 
Justice's  court,  defendant  appeals.  Re- 
versed. 

Ferguson  &  Bottorfl,  for  appelant 

Conclusions  of  Facts  and  Law. 

HEAD,  J.    Appellee  sued  appellant  in  Jns- 
tice's  court  for  $19.75  damages  for  killing  a 
cow.    Appellant  filed  in  same  court  a  writ- 
ten plea  in  reconvention  for  $130  damages 
tor  driving  cow  on  track  in  front  of  Its  en- 
gine,   and    thereby    delaying   its    passenger 
train,  and  expense  of  burying  the  cow.     No 
exertion  was  filed  to  this  last  plea,  nor  was 
It  attacked  as  being  a  fraudulent  attempt  to 
confer  Jurisdiction  upon  the  court,  nor  was 
any  note  made  on  bis  docket  by  the  Justice 
of  tbe  pleadings  of  either  party.    Judgment 
was  rendered  by  the  Justice  in  favor  of  ap- 
i  peliee  for  the  $19.75  claimed  by  him,  from 
I  which  appellant  prosecuted  an  appeal  to  the 
1  county  coTut,  in  which  its  api>eal  was,  on 
!  motion  of  appellee,  dismissed  for  want  of 
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jnrlsdictlcm,  and  from  this  Judgment  of  dlts- 
mlssal  this  appeal  is  prosecuted. 

We  think  the  county  court  erred  In  dis- 
missing the  appeal  to  it  The  amoxmt  in 
controversy  in  the  Justice's  court  was  the 
damages  claimed  In  appeUant's  plea  in  re- 
convention,  as  well  as  the  amount  sued  for 
by  appellee;  and,  this  being  more  than  $20, 
the  county  court  had  Jurisdiction  txi  appieal 
Roberts  t.  McOamast,  70  Tex.  743,  8  S.  W. 
Rep.  643;  BaUway  Ca  v.  Tacquard,  3  ClvU 
Gas.  Ct  App.  260.  The  pleading  hi  the  Jus- 
tice's court,  being  in  writing,  was  soffldent 
to  apprise  the  county  court  of  the  matters 
litigated  th«-e,  although  the  Justice  may 
hare  failed  to  do  his  duty,  in  not  making  a 
note  of  the  pleading  of  tbe  parties  on  his 
docket,  as  required  by  the  statute.  Whit- 
tlngton  r.  Bppstein,  3  Civil  Oas.  Ot  App. 
369;  Maass  r.  Bollnsky,  67  Tex.  200,  3  S. 
W.  Rep.  289.  We  do  not  thhik  the  failure 
Of  the  Justice  to  make  this  entry  on  his 
docket  has  ever  been  held  gnmnd  for  dis- 
missing an  appeal  in  the  county  court,  even 
when  the  pleading  is  oitlrdy  oral.  On  the 
contrary.  It  has  been  strongly  Intimated  tbat 
an  entry  made  on  the  docket  of  that  court 
would  enable  the  supreme  court  to  review 
the  case,  when  appealed  there.  Moore  v. 
Jordan,  67  Tex.  394,  3  S.  W.  Rep.  317.  The 
Judgment  of  the  county  court  should  be  re- 
versed, and  the  cause  remanded,  to  be  there 
tried  de  novo  on  its  merits. 


QRACE  et  al.  v.  MILLER. 

(Court  of  Civil  Appeals  of  Texas.     Sept  28, 
1893.) 

Ck)XTB^0T8 — CON8IDEBATI0K— BerorPBIa 

_M.,  for  the  purpose  of  controlling  cotton 
on  which  he  and  H.  bod  liens,  Indoraed  a  note 
from  G..  the  owner  of  the  cotton,  to  H.  'This 
note  had  been  given  as  part  of  the  considera- 
tion for  a  contract  by  which  G-.  agreed  to  pnr- 
chase  land  of  H.,  to  be  conveyed  on  payment 
of  the  purchase  price.  At  the  time  the  con- 
tract was  made  there  was  a  verbal  agreement 
that  O.  might  elect  not  to  purchase,  and  the 
note  should  be  treated  as  an  obligation  for 
rent  This  election  was  made,  and  the  con- 
tract was  considered  by  G.  and  H.  as  rescind- 
ed. H.  desired  payment  of  the  note  before  its 
maturity,  and  M.,  not  knowing  of  the  rescis- 
sion of  the  contract  or  of  the  agreement  giving 
the  right  to  rescind,  offered  to  pay  it  then,  if 
H.  would  transfer  it  to  him  with  the  vendor's 
lien,  which  was  acrreed  to,  and  the  transfer 
made,  O.  being  iHresent  and  saying  nothing  of 
the  rescission.  Held,  that  G.  and  H.  were 
precluded  from  denying  the  existence  of  the 
vendor's  Hen,  the  payment  of  the  note  by  M. 
before  its  maturity  being  a  consideration  for 
the  agreement  that  he  should  have  the  lien. 

Appeal  from  district  court,  Polk  county; 
It.  B.  Hightower,  Judge. 

Action  by  C.  R.  Miller  against  If.  B. 
Grace  and  others  on  a  note,  and  to  enforce 
a  vendor's  lien.  Judgment  for  plaintiff,  and 
defendants  appeal     Altlnned. 

Jas.  B.  HUl,  for  appellants.  J.  M.  Orosson 
and  Holhousen  &  Feagin,  for  appellee. 


WILLIAMS,  J.  Daring  the  faU  of  1888v 
M.  B.  Grace,  who  was  occupying  a  farm  in 
^pOc.  county,  gave  to  appellee^  MlUer,  a  mort- 
gage on  all  crops  which  Grace  should  pro- 
duce, "to  the  extent  of  three  bales,"  during 
tiie  year  1889,  to  secure  a  debt  then  due. 
and  such  other  sum  as  might  become  doe 
thereafter  tar  supplies,  eta,  furnished  Grace 
by  MiUer.  Grace  did  not  own  the  land, 
but  on  the  28th  day  of  May,  1880,  Joined  by 
his  wife,  E.  J.  Grace,  concluded  a  written 
contract  with  appelant  HoUiman,  by  which 
he  agreed  to  purchase  from  HoUiman  a  two- 
thirds  Interest  in  the  land  and  certain  per- 
sonal property,  for  a  conMderatlon  of  $80(X 
for  which  he  gave  the  three  Joint  notes  of 
himself  and  his  wife,  the  first  tot  $200,  pay- 
able on  the  1st  day  of  December,  1880,  ai^ 
thja  other  two  for  $300  each,  payable  at  sub- 
sequent dates,  and  gave  to  JEIolliman  a  mort- 
gage on  all  crops  to  be  grown  by  Grace  upon 
the  premises  during  the  years  1890,  1801,  and 
1892,  to  secure  such  notes.  It  was  also  stip- 
ulated that  the  title  to  all  the  property 
should  remain  In  HoUiman  ontll  the  notes 
were  paid,  and  upon  such  payment  HoUi- 
man bound  himsdf  to  convey  the  property 
to  Mrs.  Grace.  At  the  time  the  writtai  con- 
iract  was  made,  there  was  a  verbal  under- 
standing between  the  parties  that  Grace 
might  during  the  year  1889  elect  not  to  pur- 
chase the  land,  in  which  event  the  note  for 
$200  was  to  be  considered  and  treated  as 
an  obligation  fbr  the  rent  of  tbat  year. 
Early  in  the  fall  of  the  same  year,  Grace 
decided  that  he  would  not  consummate  the 
purchase,  and  so  told  the  agent  of  Holli- 
majx,  who  held  the  notes  tor  collection. 
This  was  communicated  to  HoUiman,  and 
was  satisfactory  to  Um,  and  the  contract  of 
purchase  and  sale  was  considered  by  aB  of 
the  parties  as  rescinded,  and  the  $200  was 
held  for  coUection  as  rent  by  HolUman's 
agent  After  this,  and  in  Octobo-,  Grace 
notiiled  Oates,  the  agent  of  HoUiman,  that 
he  had  brought  to  market  three  boles  of  cot- 
ton. Miller  desired  to  ship  the  cotton  in  or- 
der to  obtain  good  prices,  and  a  oooversa- 
tlon  ensued  between  him  and  Oates  in 
which  the  latter  claimed  the  right  to  hold 
the  cotton  until  the  note  for  $200  was  paid, 
but  expressed  to  MiUer  a  wiUingness  to  let 
the  latter  ship  the  cotton  if  he  could  "get 
him  [MiUer]  where  he  could  make  him  pay 
the  note."  MUler  asked  Oatea,  if  he  (MUler> 
would  indorse  the  note,  if  that  would  not 
make  it  good,  to  which  Oates  aasented,  and 
MU1»  accordingly  wrote  his  name  across 
the  back  of  the  note,  and  thereupon  was 
allowed  by  Oates  to  take  the  cotton.  Before 
indorsing  the  paper,  MUler  inquired  of  Oates 
If  his  Indorsement  would  put  him  in  the 
place  of  HoUiman,  to  which  Oates  replied 
that  it  would.  MiUer  told  Oates  he  was 
willing  to  Indorse  the  note  if  he  could  con- 
trol the  cotton,  and,  after  he  had  indorsed 
it,  promised  that  he  would  pay  It  as  soon  as 
he  had  gotten  enough  cotton  from  Grace, 
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and  would  notify  Oates  when  the  remainder 
of  the  cotton  was  hrooght  In.  Miller  was  to 
hare  the  cotton  gathered,  which  he  did,  and 
later,  about  November  lat,  notified  Oates 
that  the  reat  of  the  cotton  was  ready.  Oates 
went  with  the  note  to  Miller's  store,  and  a 
traDsactlon  occurred,  about  the  most  of 
which  the  witnesses  agree  in  their  state- 
ments, though  upon  one  or  two  points  there 
is  a  material  conflict.  Miller  stated  to  Oates 
that  as  the  note  was  not  due  for  30  days,  if 
it  suited  Oates,  he  (Miller)  would  prefer  not 
to  pay  It  then,  as  be  needed  the  money. 
Oates  replied  that,  as  be  was  acting  for  an- 
other, he  would  prefer  that  the  note  be  paid. 
Miller  then  proposed,  according  to  Oates' 
testimony,  that  if  Oates  would  transfer  to 
him  (Miller)  the  note,  together  with  all  liens 
on  the  land  and  stock,  he  would  give  a 
check  for  the  amount  of  the  note.  Miller's 
statement  of  his  proposition  is  substantially 
the  same  as  Oates',  except  that  he  8ay«  his 
proposition  was  that  Oates  should  transfer 
the  vendor's  lien  on  the  land  and  the  lien 
on  the  stock.  To  the  proposition  of  Miller, 
Oates  agreed,  the  dieck  was  given  and  ac- 
cepted, and  the  following  transfer  was  writ- 
ten upon  the  note  by  Miller,  whldi  Oates 
signed:  "This  note  is  this  day  transferred 
to  C.  R.  Miller,  with  all  claims  or  vendor's 
lien  on  land  and  stock,  as  per  contract  or 
<leed  from  J.  H.  Holliman  to  M.  B.  Grace, 
as  far  as  this  note  goes  as  payment  on  said 
land  and  stock.  [Signed]  J.  H.  Holliman. 
Per  Oscar  E.  Oates."  Grace  was  present 
at  and  assented  to  the  transaction  between 
Oates  and  MiUer.  Miller  subsequently  cred- 
ited Grace  upon  hlti  account  with  the  pro- 
ceeds of  the  cotton,  and,  there  being  a  bal- 
ance, it  was  indorsed  as  a  credit  on  the 
note.  This  was  all  done  with  Grace's 
knowledge  and  consent  There  is  a  conflict 
of  testimony  as  to  whether  or  not  Miller, 
at  the  time  he  obtained  the  note^  had  notice 
of  the  fact  that  the  contract  of  sale  between 
Holliman  and  Grace  had  been  rescinded, 
and  the  note  converted  Into  an  obligation  for 
rent  Oatea  states  positively  that  he  In- 
formed him  folly  of  the  fact  Holliman  also 
states  that  he  communicated  knowledge  to 
MiUer,  but  does  not  give  the  time  Then  he 
did  so.  Further  on,  be  saj-s  MUler  knew  all 
about  the  fact,  but  does  not  state  how  he 
knows.  He  was  not  present  at  elttier  of 
'the  interviews  between  Oates  and  Miller. 
MUler  denies  that  he  had  any  such  knowl- 
edge, stilting  that  he  never  beard  o(  any  ver- 
bal ngreement  that  the  contract  could  be  re- 
Kindedi  nor  <rf  the  rescission,  until  after  his 
transaction  with  Oates,  and  that  It  was  after 
that  time  that  UoUiman  made  the  statement 
to  him;  that  be  does  not  remember  that 
Oates  ever  told  him  of  the  cancellation,  and 
U»it  the  note  was  for  rent;  would  not  sa; 
positively  that  he  did  not  but  did  not  re- 
member that  he  did;  that  he  knew  tliat  he 
-did  Dot  have  notice  from  any  source  at  tlie 
time  he  bon^t  the  note.    There  is  oo  de- 


nial of  Oates'  aathority  to  make  &e  agree- 
ment claimed  by  MiUer,  and  to  transfer  the 
note.  There  are  other  circumstances  relied 
on  by  the  parties  tending  more  or  less  to 
sustain  their  respective  versions  of  the  deal- 
ings above  set  fortii,  but  enough  has  been 
stated  to  develop  the  nature  of  the  Issues 
upon  which  the  decision  must  turn.  The 
defendant  Garvey  bought  ttte  land  from 
Holliman  after  all  of  the  facts  stated  had 
transpired,  and  no  facts  are  shown  to  put 
him  In  any  other  or  better  attitude  with  ref- 
erence to  them  than  Holliman  himself  would 
occupy.  This  suit  was  brought  by  Miller, 
to  recover  of  Grace  and  wife,  as  makers, 
and  of  Holliman,  as  Indorser  or  assignor, 
the  amount  due  on  the  note,  and  to  fore- 
close against  them  and  Grace  the  vendor's 
lien  on  the  land.  Judgment  was  rendered 
against  M.  B.  Grace  alone  for  the  amount  of 
the  note,  discharging  Mrs.  Grace  and  Holli- 
man from  personal  liability,  and  foreclosing 
against  all  of  iiie  parties  a  lien  on  the  land, 
and  decreeing  its  sale  to  pay  the  sum  ad- 
judged. The  Judgment  orders  the  residue, 
If  any,  after  payment  of  the  debt  to  be  paid 
to  defendants. 

There  is  no  statement  in  the  record  of  tlte 
facts  found  by  the  court  below,  nor  of  his 
rulings  upon  the  law  of  the  case.  If.  there- 
fore, from  the  evidence  in  the  record,  facts 
can  be  found  which  will  sustain  the  Judg- 
ment, it  must  be  affirmed,  and  all  conflicts  in 
the  evidence  must  be  determined  so  far  as 
necessary  in  favor  of  that  view  which  tends 
to  support  the  Judgment.  We  must  Qiae- 
fore  conclude,  in  addition  to  the  undisputed 
facts  stated,  that  In  the  second  transaction 
between  Oates  and  MiUo*,  the  latter,  with- 
out notice  of  any  verbal  agreem^it  between 
HoUiman  and  Grace  giving  Grace  the  privilege 
of  rescinding  the  contract  and  without 
notice  of  any  actual  rescission,  proposed  to 
Oates  to  pay  the  note  before  Its  maturity, 
and  before  he  was  bound  to  pay  it  if  Oates 
would '  transfer  the  note,  with  the  vendor's 
and  other  Uens  to  MUler;  and  that  Oates  ac- 
cepted this  proposition,  and  made  the  trans- 
fer on  the  note,  without  notifying  MiUer 
of  any  change  in  the  contract  of  Grace;  and 
that  Miller  gave  the  check  as  the  considera- 
tion of  such  transfer;  and  that  this  was  all 
done  with  the  knowledge  and  consent  of 
Grace.  Holliman  and  Grace  were  the  parties 
interested  in  freeing  the  land  from  the 
vendor's  lien,  and  when  they  both  assented 
to  a  transfer  of  the  note  to  Miller,  not  only 
with  the  assumption,  but  upon  the  express 
stipulation,  that  it  represented  part  of  the 
purchase  money  of  the  land,  and  was  se- 
cured by  a  vendor's  lien,  and  obtained  from 
Miller  money,  which  he  was  not  then  bound 
to  pay,  it  would  seem  that  they  ought  to  lie 
precluded  from  afto-wards  denying  the  ex- 
istence of  such  lien.  If  they  had  previously 
agreed  upon  the  rescission  of  the  contract 
of  the  purchase  and  sale,  it  was  stlU  within 
their  power  to  reinstate  it  and  to  confer 
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upon  a  purcbaser  of  the  note  all  the  rights 
which  accompanied  tbe  note  as  an  obligation 
for  purchase  money.  That  Miller  was  al- 
ready boTind  to^pay  the  note  is  no  answer  to 
this  view  of  the  transaction.  He  was  not 
bound  to  pay  it  then,  nor  perhaps  at  all  until 
after  default  on  Grace's  part.  It  \b  true 
that  he  promised  Dates  to  pay  it  as  soon  as 
enough  cotton  was  in  hand,  but  this  seems 
to  have  been  volunteered  by  him  after  he 
had  indorsed  the  noite.  His  legal  obligation 
was  expressed  by  the  note  and  his  indorse- 
ment, and  was  not  then  mature.  Nw  is  it  an 
answer  that  he  received  cotton  which  had 
been  charged  with  a  lien  to  secure  the  pay- 
ment of  the  note.  TRie  very  object  of  the  in- 
dorsement was  to  release  the  cotton  from 
such  lien  in  mrder  that  he  might  control  it; 
at  least  the  facts  warrant  that  construction. 
Besides,  treating  the  second  transaction  as  a 
purchase  by  Miller  of  the  note,  Grace  being 
the  debtor,  with  his  cotton  subject  to  two 
liens,  one  to  secure  the  note,  if  that  was 
still  in  force,  and  one  to  secure  Miller's  ac- 
count, he  had  the  right  to  apply  the  pay- 
ments on  either,  and,  as  is  shown,  he  con- 
sented to  the  application  of  them  to  the  ac- 
count. If  hardship  results  to  Holliman  In 
depriving  him  of  his  right  to  sell  the  land, 
or  In  burdening  It  with  a  note,  of  which  pay- 
ment should  have  been  exacted,  instead  of  a 
transfer  of  it  to  another  person,  it  flows  from 
the  contract  made  by  himself  through  his  au- 
thorized agent  Had  he  simply  enforced  his 
rights  under  his  original  contract,  or  under 
that  made  with  Miller,  when  the  latter  in- 
dorsed the  note,  and  became  liable  for  It, 
the  note  would  have  been  paid  and  the  lien 
discharged.  But  in  the  second  agreement 
between  Oates  and  Miller  new  rights  and 
changed  relations  resulted:  at  least  the 
court  below  could  have  legitimately  so  found 
from  the  evidence,  and  we  can  only  recognize 
them  as  they  exist  The  facts  may  have 
authorized  a  different  Judgment,  but  we 
think  they  sustain  also  the  view  we  have  ex- 
pressed, under  which  the  Judgment  must  be 
affirmed.  There  was  no  effort  made  in 
the  lower  court  to  alter  the  form  of  the  Judg- 
ment, wherein  it  directs  fb&t  any  residue  of 
the  proceeds  of  sale  after  paying  the  debt  and 
costs  be  paid  over  to  defendants.  There  was 
no  issue  on  that  point  between  defendants, 
and  the  Judgment  will  not  prevent  the  party 
entitled  to  such  residue  from  receiving  It. 
'  jLfflrmed. 


HURLBUT  et  al.  v.  BOAZ. 

(Court  of  Civil  Appeals  of  Texas.     Oct  4, 
1893.) 

BCauciocs  PsoSBonnoiT— Mauob  akd  Probablb 

Ci.DSB. 

1.  The  burden  is  on  plaintiff  to  show,  not 
only  his  prosecution  and  acquittal  on  the 
cbarKe.  and  defendants'  malice  and  lack  of 
probable  cause  in  making  it,  but  also  that  the 
charge  was  In  fact  false. 


2.  In  an  notion  for  malicious  proseciition 
on  the  charge  ot  embezzlement  by  plaintiff 
from  defpiidantA,  his  employers,  plaintifft 
statement  that  he  did  not  blame  defendanti; 
for  j^rosecuting  him;,  that  they  had  to  do  it  to 
vindicate  themselves,  as  people  believed  that 
they  had  instigated  him  to  bum  their  store 
building, — was  incompetent  and  prejudicial. 

3.  Opinion  evidence  as  to  defendants'  m<^ 
tlve  in  the  alleged  malicious  prosecution  is 
competen*. 

4.  Advice  of  counsel  should  be  coniadeivj 
in  determining,  not  only  the  existence  of  proli- 
able  cause,  but  also  the  absence  of  malice. 

5.  If  plaintiff  was  innocent  of  the  crime, 
bnt  defendants  had  reasonable  ground  of  sus- 
picion, supported  by  circumstances  strong 
enough,  in  themselves,  to  warrant  a  cautions 
man  in  the  belief  that  he  was  guilty,  the  jury 
ehould  find  for  defendants. 

6.  The  fact  that  a  witness  has  been  direct- 
ly examined  as  to  a  conversation  with  a  party, 
competent  against  the  latter,  does  not  admit 
his  cross-examination  as  to  the  rest  of  the  cod- 
versation,  if  that  be  impertinent  to  the  first 
part,  and  objectionable  otherwise. 

7.  It  is  error  to  charge  the  jury  that  ther 
may.considar  certain  evidence  for  certain  pnr- 
poses,  or  in  proof  of  certain  issues,  since  tlie 
admission  of  the  evidence  is  an  intimation  to 
them  that  they  may  consider  it  as  a  part  ot 
the  whole  testimony,  and  a  special  charge  upon 
it  gives  it  undue  emphasis,  and  is  in  the  natnre 
of  argument. 

Appeal  from  district  court.  Brown  county; 
A.  W.  Tlmmins,  Judge. 

Action  by  Lon  Boaz  against  Hurlbnt  ic 
Semple  for  damages  for  malicious  proeecu- 
ticHL  Judgment  for  plaintiff.  Defoidants 
appeal.     Reversed. 

Goodwin  &  Goodwin  and  T.  0.  Wilkinson, 
for  appellants. 

FISHER,  O.  J.  This  is  an  action  for  dam- 
ages. Instituted  by  appellee  against  the  ap- 
pellants, growing  out  of  an  alleged  malidouB 
prosecution  of  the  appellee  at  the  instance  of 
the  appellants,  charging  him  with  the  offense 
of  embeszlement  The  trial  below  resulted 
in  a  verdict  and  Judgment  against  the  ap- 
pellants for  ^,000  as  actual  and  $4,000  as 
exemplary  damages. 

At  the  trial  of  the  case,  witness  Cole,  ovs 
the  objection  of  the  appellants,  was  per- 
mitted to  testify  that  in  a  conversation  he 
had  with  appellee,  Boaz,  at  Ft  Worth,  he 
stated  to  appellee  that  "he  [Booz]  could  not 
blame  Hurlbut  &  Semple  for  prosecuting 
him;  that  they  had  to  do  it  in  order  to 
vindicate  themselves,  as  the  people  of  Brown- 
wood  believed  that  they  instigated  him 
[Boaz]  to  bum  the  house.  That  he  heard 
John  Summers  and  Charles  Turner  say  that 
the  people  of  Brownwood  thought  Hnilbat 
&  Semple  instigated  Boaz  to  bum  their 
hotise."  It  appears  from  the  evidence  In 
the  record  that  Hurlbut  &  Semple  were  en- 
gaged In  the  hardware  business  in  the  town 
of  Brownwood,  and  that  the  appdlee,  Boaz, 
was  their  agent  or  manager  in  charge  of  the 
.business  there.  While  so  engaged  in  busi- 
ness, a  fire  originated  in  the  store,  and  par- 
tially destroyed  some  of  the  g;oods.  Soon 
after  this  'occurrence,  Hurlbnt  &  Semple  flled 
a  complaint  against  Boaz,  charging  him  with 
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embezzlement  of  a  sum  of  money  while  act- 
ing as  their  agent  In  the  control  of  the  busi- 
ness at  Browawood.  The  testimony  of  the 
witaess  Ckde,  as  quoted,  was  clearly  inad- 
missible. The  opiniCHi  of  the  witness  Cole  as 
to  the  motlTe  that  actuated  Hurlbut  &  Sem- 
ple  in  Instigating  the  prosecution  of  Boaz 
was  not  admissible  against  them,  nor  could 
Hurlbut  &  Semple  be  affected  by  the  general 
belief  of  the  people  of  Brownwood  that  they 
caused  Boaz  to  bum  the  storehouse.  The 
prejudicial  effect  of  this  evidence  is  obvious, 
and  was  well  calculated  to  injuriously  affect 
the  interests  of  the  appellants  in  the  mind 
of  the  Jury.  The  effect  of  this  evidence  was 
to  show  that  Hurlbut  &  Semple  initiated  the 
criminal  prosecution  against  Boaz  without 
probable  cause  for  belief  in  Ills  guilt,  and 
that  he  was  put  forward  and  offered  by  them 
as  a  Ti&irious  sacrlUce,  in  order  to  change 
the  current  of  public  opinon  in  his  direction, 
as  being  alone  the  guilty  agent  in  bumlui; 
the  house.  We  are  at  a  loss  to  undei'stand 
why  the  court  below  admitted  this  evidence, 
unless  the  ruling  was  based  upon  the  fact 
that  Cole  was  a  witness  for  the  appellants, 
and  this  evidence  was  brought  out  on  cross- 
examination,  as  a  part  of  a  conversation 
between  witness  and  Boaz  that  was  brought 
out  in  the  direct  examination.  Cole  was 
placed  upon  the  witness  stand  at  the  in- 
stance of  the  appellants,  and  testified,  upon 
his  direct  examination,  as  to  a  conversation 
be  had  with  Boaz  about  a  matter  altogether 
different  from  the  evidence  objected  to,  and 
which  was  properly  admissible  against  Boaz. 
The  fact  that  a  part  of  a  conversation  that  is 
legal  evidence  is  admissible  in  evidence  does 
not  warrant  the  admission  of  other  parts 
of  the  CMiversation,  that  do  not  tend  to  ex- 
plain that  already  admitted,  and  that  are 
objectionable  on  other  grounds;  such  as  be- 
ing hearsay,  or  the  opinion  of  a  witness 
about  a  matter  in  which  his  opinion  is  not 
admissible,  etc.  The  conversation  itself  gives 
no  vitality  to  evidence  that  is  objectionable 
as  violative  of  some  rule  of  law  that  other- 
wise excludes  it  There  was  error  in  ad- 
mitting this  evidence.  What  we  have  sold 
disposes  of  the  third  assignment  of  error, 
as  the  testimony  of  Bean  Scott,  Bog^an,  and 
Maples,  which  was  excluded,  becomes  im- 
importaht  upon  another  trial,  for  the  reason 
of  its  admission  no  longer  exists. 

Appellants'  seventh  assignment  of  error 
complains  of  the  charge  of  the  court,  in  so 
much  as  It  instructs  the  Jury  that  they  may 
consider  the  advice  of  the  county  attorney 
given  to  Semple,  advising  him  to  make  the 
affidavit  against  Boaz  for  embezzlement,  as  a 
fact  that  they  may  consider,  together  with 
all  the  other  facts,  in  det»rmlnlng  whether 
or  not  the  appellants  had  probable  cause  to 
institute  the  prosecution.  The  objection 
urged  to  this  dbarge  is  that,  in  effect,  it  lim- 
its the  right  of  the  Jury  to  consider  the  ad- 
vice of  counsel  only  in  determining  if  the 
appellants  acted  upon  probable  cause,  and 


impliedly  excludes  them  from-  considering 
such  advice  in  deiterminlng  if  they  in  tiie 
prosecution  acted  with  malice.  There  is  a  con* 
flict  in  the  authorities  as  to  the  effect  that 
should  be  given  to  the  advice  of  counsel-, 
when  the  prosecutor  has  honestly  acted  upon, 
it,  and  for  what  purpose  the  Jury  are  permit- 
ted to  consider  suc^  advice  in  cases  of  this 
character.  Malice  and  probable  cause  are 
<inestIons  of  fact  for  the  Jury,  and  the  ad> 
vice  of  counsel  is  a  fact  ^tat  may  be  con- 
sidered, along  with  the  other  facts  and  dr- 
cumstanees  ta  the  case,  in  determining  the- 
absence  of  the  former,  and  the  existence  of' 
the  latter.  This  seems  t»  us  to  be  the  prop- 
er rule,  and  the  cwaslderatlon  of  such  advico 
should  not  be  limited  to  determining  the  ex- 
istence of  probable  cause,  but  should  be  con- 
sidered, also,  in  ascertaining  ttie  want  of 
malice.  14  Amer.  &  Eng.  Enc  Law,  pp.  63- 
56.  and  notes;  Glasgow  v.  Owen,  69  Tex. 
170,  6  S.  W.  Eep.  627;  Railway  Co.  v.  .Tames, 
73  Tex.  24,  10  8.  W.  Rep.  744.  There  was 
error  in  the  charge,  in  the  respect  com- 
plained of.  From  what  has  been  said,  we 
do  not  desire  it  to  be  tmderstood  that  we 
would  approve  a  cliarge  that  would  instruct 
the  Jury  that  they  may  consider  the  advice 
of  counsel,  even  for  the  purposes  for  which 
they  may  legally  do  so.  The  advice  of  coun- 
sel is  legal  evidence,  and  may  be,  by  the 
Jury,  considered.  In  its  bearhig  upon  the 
want  of  malice  aiid  the  existence  of  probable 
cause,  like  the  evldenoe  of  other  facts  that 
may  throw  light  upon  those  questions.  But 
this  court  and  the  supreme  court  have  re- 
peiitcdly  dppr«!cated  tlie  practice  that  pre- 
vails in  some  of  the  tried  courts,  in  thdr 
charges  to  the  Jrnry,  in  carving  out  of  tlte 
mass  of  evidence  in  the  case  certain  facts, 
and  instruotlng  the  Jury  that  they  may  con- 
sider such  facts  for  certain  purposes,  or  as 
tending  to  establish  certain  issues.  Gray  v. 
Burke,  19  Tex.  228;  Jacobs  v.  Crum,  62  Tex. 
408;  Hanna  ▼.  Eanna,  (Tex.  Civ.  App.)  21 
S.  W.  Rep.  721,  and  cases  cited.  The 
charge  should  submit  the  case  to  the  Jury 
upon  all  the  facts  and  circumstances  in  evi- 
dence, leaving  to  the  Jury,  in  the  exercise 
of  their  discretion,  a  determination  of  these 
facts,  and  the  weight  to  be  given  them.  The 
fact  that  the  court  admits  In  evidence  proof 
of  certain  facts  and  circumstances  conveys 
the  information  to  the  minds  of  the  Jury 
that  such  evidence  is  legal,  and  may  be  con- 
sidered by  them  In  reaching  a  verdict;  and 
in  such  case  it  is  not  only  unnecessary,  but 
Improper,  to  tell  the  Jury  th.at  certain  facts 
or  circumstances  may  be  considered  by  them. 
The  effect  of  such  Instruction  Is  argumenta- 
tive, and  calculated  t)o  give  such  fact  undue 
prominence.  It  is  beyond  the  province  of 
the  court  to  either  directly  or  indirectly  in- 
timate its  opinion  as  to  a  controverted  fact. 
Giving  it  prominence,  by  directly  calling 
the  Jury's  attention  to  it,  by  telling  them 
they  may  consider  it  in  determining  an  Issu(> 
in  the  case,  is  an  Indirect  way  of  emphasis^ 
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Ins  H,  and,  Iqr  enUlng  It  oat  tram  the  niMa 
of  other  facta  in  the  case,  tends  to  Impresa 
the  minds  of  the  Jury  that,  in  the  opinion 
of  tlie  conrt,  this  fact  is  Important  to  be  ooa- 
•Idered  In  determining  tlie  fact  In  issue. 

The  oonrt  Inatmcted  the  Jury  that,  in  "or- 
der for  the  plalntier  to  recover,  he  must 
show,  by  a  iireponderance  of  evidence,  (1) 
that  he  was  prosecuted  under  the  charge 
made  by  the  defendants,  and  that  he  was 
acquitted  of  said  charge;  (2)  he  must  show 
that  the  defendants.  In  institntlng  said  pro«- 
ecatlon,  were  Instigated  by  malice,  and  that 
they  acted  in  said  matter  without  probable 
eanse  for  believing  i»lalntlff  guilty  of  said 
'Charge;  (8)  and  plaintiff  has  been  damaged 
by  said  prosecntlon."  In  addition  to  what 
was  above  given,  the  npp^lants  regneeted 
a  charge  to  the  effect  that.  In  order  to  entitle 
the  plaintiff  to  recover,  he  most  also  show 
that  the  alleged  charge  of  embezzlement 
was  false.  This  diarge  the  conrt  refused  to 
give.  We  think  this  additional  charge 
should  have  been  given,  and  it  was  error  to 
so  retnse.  It  embodied  one  of  the  essential 
dements  that  must  exist  in  cases  of  this 
character,  In  order  for  the  plaintiff  to  re- 
cover, and  the  proof  of  this  fact  rested  upon 
him.  Some  of  the  reported  cases  and  writ- 
ers up(m  this  subject,  in  laying  down  the 
rule  as  to  what  must  be  shown  by  the  plain- 
tiff  in  order  to  entitle  him  to  recover,  do  not 
go  beyond  the  Issnes  submitted  by  the  conrt 
In  Its  general  charge,  as  auoted,  and  do  not 
require  that  the  plaintiff  should  prove  the 
falsity  of  the  accusation  as  a  prerequisite  to 
recovery.  In  cases  of  this  characto-,  the 
burden  rests  npon  the  plaintiff,  and  no  pre- 
sumption of  Innocence  Is  indulged  In  his 
favor,  as  exists  In  his  behalf  when  prose- 
cuted for  a  crime,  and  neither  Is  the  acquit- 
tal of  the  criminal  acensatlon  conclusive  ev- 
idence of  his  Innocence,  or  the  falsity  of  the 
charge  inreferred  against  him.  Upon  tttta 
subject,  the  court,  In  the  case  of  Wheelor  ▼. 
Nesblt,  24  How.  640,  says:  "To  support  an 
action  for  mallcions  criminal  prosecution, 
the  plaintiff  must  prove,  In  the  first  place, 
the  fact  of  the  prosecution,  and  that  the 
defendant  was  himself  the  prosecutor,  or 
that  he  instigated  its  commencement,  and 
that  it  finally  terminated  In  his  acquittal. 
He  nmst  also  prove  that  the  charge  pre- 
ferred against  him  was  unfounded,  and  that 
It  was  made  without  probable  cause,  and 
that  the  defendant,  In  making  or  instigating 
It,  was  actuated  by  malice.  Proof  of  these 
several  facts  Is  indispensable  to  support  the 
declaration,  and  clearly  the  burden  of  proof, 
In  the  first  Instance,  Is  npon  the  plaintiff  to 
make  out  his  case,  and  if  he  fails  to  do  so 
in  any  one  of  these  particulars  the  defend- 
ant I'lts  no  occasion  to  offer  any  evidence  in 
his  defense."  In  McManus  v.  Wallis,  52 
Tex.  545,  the  court  prescribes  "the  ftdsehood 
of  the  alleged  charge"  as  one  of  the  essen- 
tials to  be  shown  by  the  plaintiff  in  order 
for  blm  to  recov^.     If  the  plaintiff  was 


gnllty  of  the  crime  charged,  althoogli  aeqoit. 
ted,  he  conld  not  recover,  even  thongh  th«re 
did  not  exist  at  the  time  of  the  prosecution 
a  kno|^ledge  of  facts,  within  the  possession 
of  the  defendants,  that  would  warrant  s 
probable  cause  for  the  proeecntion.  The 
plaintiff  may  be  guilty,  althon^  probable 
cause  for  the  prosecution  did  not  exist  at 
the  time  of  its  inception.  There  is  no  pre- 
snmptlon  in  fhvor  of  the  innocence  of  the 
plaintiff;  and,  as  said  In  the  case  of  Wheeler 
T.  Nesbit,  supra,  "because  the  evidence  is 
negative  In  character  does  not  relieve  the 
plaintiff  from  the  l>nrden  of  its  proof  We 
beli6ve  the  issue  presented  In  the  special 
charge  should  hare  been  given  to  the  Jury, 
along  with  those  covered  by  the  general 
charge. 

The  appellants,  at  the  trial  below,  .request- 
ed the  court  to  Instruct  the  Jury  "that  It  la 
immaterial  whether  Boaz  was  gnllty  or  in- 
nocent of  the  charge  of  embezzlement.  If 
you  believe  the  plaintiff  innocent  of  the 
crime,  but  believe  that  the  defendants  had 
reasonable  grounds  of  suspicion,  supported 
by  circumstances  sufiSolently  strong  in  them- 
selves to  warrant  a  cautious  man  in  the  be- 
lief that  the  plaintiff  was  guilty  of  the  of- 
fense, you  will  find  for  defendants."  It  is 
true,  as  a  proposition  of  law,  that  the  inno- 
cence of  the  plaintiff  of  the  criminal  accusa- 
tion will  not  entitle  him  to  recover,  if  the 
defendants,  acting  with  ordinary  caution 
and  prudence,  instituted  the  prosecution 
based  upon  a  probable  cause.  In  view  of  the 
facts  of  this  case,  we  think  that  the  charge 
should  have  been  given,  and  that  it  was  er- 
ror In  the  court  to  refuse  It  For  the  errors 
discussed,  the  Judgment  will  be  reversed, 
and  the  canse  remanded. 

There  are  assignments  of  error  qnestlonlng 
the  charge  of  the  conrt  in  submitting  to  the 
jury  any  issue  as  to  attorney's  fees  In  the 
criminal  prosecution,  and  the  expenses  ot 
the  appellee  In  attending  court,  and  his  loss 
of  time  at  said  trial,  for  the  reason  that  the 
evidence  falls  to  show  that  the  amount  of 
attorney's  fees  paid  out  was  reasonable,  and 
what  amount  of  damages,  if  any,  the  plain- 
tiff sustained  by  reason  of  the  expenses  and 
loss  of  time  In  attending  court  The  plain- 
tiff can  only  recover  bis  reasonable  attor- 
ney's fees  paid  out  in  the  criminal  prosecu- 
tion, and  can  only  recover  some  amount  as 
damages  that  may  be  shown  by  the  evidence 
he  has  sustained  by  reason  of  loss  of  time  in 
attending  court,  and  the  reasonable  expenses 
so  necessarily  incurred.  We  win  not  make 
this  error  a  groimd  of  reversal,  as  we  have 
Bent  the  case  back  for  other  errors,  but  ad- 
monish the  court  to  be  governed  by  the  rules 
here  stated,  if  these  issues  should  be  again 
raised  upon  another  trial. 

There  is  no  merit  in  the  twenty-sixth  as- 
signment of  error,  because  the  Judgment 
follows  the  pleadings  and  the  evidence,  and 
was  properly  rendered  against  Hurlbut  & 
Semple.    In  view  of  another  trial,  we  will 
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not  discuss  the  other  errors  assiKned.  The 
jndgment  of  the  court  below  i»  reversed,  and 
the  cause  remanded. 


DUNN  T.  SMITH  et  al. 
{Court  of  Civil  Appeals  of  Texas.    Oct.  4,    ' 

1893.) 
liiMiTATiON  or  Actions — Chattei.  MoRTeAOSs. 
A  second  mortgagee,  who  has  foreclosed 
and  bought  in  the  chattels,  can  plead  limita- 
tion against  the  first  mortgagee,  seeking  to 
foreclose,  though  the  mortgagor  has  waived 
his  right,  and  the  first  mortgage  was  not 
harred  when  the  second  was  given. 

Appeal  from  Robertson  county  court;  O. 
D.  Cannon.  Judge. 

Appellant,  George  H.  Dunn,  ou  April  13, 
ISUl.  tiled  suit  in  the  Justice  court  of  pre- 
cinct No.  7,  Robertson  county,  Ter.,  against 
B.  M.  Smitli,  on  his  note  for  f  100,  of  date 
February  26,  1883,  and  to  foreclose  his  Uen 
on  20  head  of  cattle  described  in  the  chat- 
tel mortgage  of  the  same  date,  with  pow- 
er of  sale*  to  secure  the  said  note,  and  which 
was  duly  flle<l  by  Dunn  In  the  office  of 
the  coimty  court  of  Robertson  county  on 
July  20,  1884,  and  registered.  J.  W.  John- 
son, appellee,  was  made  party  defendant 
for  this:  E.  M.  Smith  owed  Johnson  {ijOO, 
and  February  13,  188C,  gave  her  note  to 
Johnson  for  that  amount,  and  secured  it 
by  a  chattel  raortgiige  on  28  head  of  cat- 
tle described,  due  October,  1886.     September 

23,  1890,  Johnson  brought  suit  in  the  county 
court  of  Brazos  county  against  said  Smith 
on  her  note  and  mortgage,  and  October  23, 
1800,  recovered  Judgment,  with  foreclosure  on 
tlje  cattle,  order  of  sale,  etc.;  and  December 

24,  1800,  the  sheriff  of  Robertson  county, 
onder  said  order,  sold  the  cattle,  and  John- 
son bought  and  now  has  the  cattle  in  his  pos- 
session. Appellant  claims  that  his  lien  is 
superior  to  that  of  Johnson,  and  asked  for 
Jndgnient  against  Smith  for  amount  of  her 
debt  with  foreclosure  of  his  lien,  and  against 
Johnson  that  he  surrender  property  pur- 
chased, on  Which  appelant  has  a  lien,  to 
proper  officer  to  be  sold,  or  that  execution 
be  Issued  against  him  for  the  value  of  the 
property.  E.  M.  Smith  answered,  acknowl- 
edging plaintiff's  debt  and  mortgage,  and  that 
she  recognized  them  as  in  full  force  and  ef- 
fect, and  had  no  defense.  Johnson  filed 
iq)eclal  exceptions,  setting  np  that  appel- 
lant's lien  as  to  him  was  barred  by  limita- 
tion of  four  years.  Justice's  court,  on  May 
2,  1801,  sustained  Johnson's  exceptions,  and 
he  recovered  Jndgment  against  appellant  fOr 
bis  coats,  and  Judgment  was  rendered  in  fa- 
vor of  appeJlant  against  Smith  for  1171.83, 
with  foredoaore  of  bis  lien  on  the  20  head 
of  cattle.  Appellant  appealed  from  tbat 
jndgmait  to  connty  oonrt  of  Robertson  comi- 
ty- May  13,  1891,  Ote  case  was  tried  before 
4he  court  withoat  a  Jury,  and  the  court  sus- 
tained Jotaaoon's  special  exceptions,  setting 
op  limitation  ot  foar  years,  and  h*  reoor- 
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ered  Judgment  against  appelant  for  his 
costs,  to  which  ruling  appellant  excepted; 
and  in  favor  of  appellant  against  E.  M. 
Smith  fbr  $172.10,  with  interest,  and  fore- 
closure on  the  cattle  described.  AppeDaat 
exoepted,  and  appeals.     Afltoned. 

Simmon  &  Crawford,  for  appellant.   Talia- 
ferro &  Butler,  for  appellees. 

FISHER,  0.  J.    The  judgment  of  the  court 
below  is  affirmed. 


ALAMO  CEMKNT  CO.   v.   CITY   OF  SAN 

ANTONIO  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Oct.  11, 

1893.) 

ASSIONMKNT  OP  COKTKACT— FrACD    AS  TO  CREDIT- 
ORS. 

The  assignment  of  a  contract  with  a 
city  will  not  bo  set  aside  ou  the  ground  that  it 
is  fraudulent  as  to  the  assignor's  creditors, 
where  assignee,  who  was  surety  on  Ihe  assign- 
or's bond  to  the  dty  for  faithful  performance, 
testifies  without  contradiction  that  he  took  the 
assignment  solely  to  protect  himself  from  loss, 
the  iissignor  having  been  unable  to  perform  the 
contract,  and  no  evidence  of  fraud  is  given  ex- 
cept an  attempt  to  show  that  the  assignor  was 
insolvent  at  tae  time  of  the  aasignmeut. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King.  Judge. 

Garnishment  by  the  Alamo  Cement  Com- 
pany against  the  City  of  San  Antonio  and 
others.  The  garnishees  were  discharged,  and 
plaintiff  appeals.    Affirmed. 

William  Aubrey,  for .  appellant  XTpson  St 
BergBtrom,  for  appellees. 

FLY,  J.  This  is  a  garnishment  suit  brought 
by  appellant  against  the  dty  of  San  Antonio, 
the  affidavit  alleging  that  appellant  had  rea- 
son to  believe,  and  did  believe,  that  said  dty 
was  indebted  to  one  George  W.  Lewis,  who 
appellant  averred  was  indebted  to  it  in  the 
sum  of  $809.82,  and  against  whom  appellant 
had  brought  suit  The  city  answered,  deny- 
ing that  it  was  indebted  to  Lewis  in  any 
sum;  that  said  Lewis  had  contracted  to 
build  garnishee  a  achoolhouse  for  the  sum 
of  $4,880;  that  during  October,  1880,  Lewis 
had  begun  said  honse,  and  had  received  on 
the  contract  price  $016;  that  afterwards 
said  Lewis,  with  the  consent  of  the  dty, 
had  assigned  the  contract  vrith  all  moneys 
due  thereon,  to  one  August  Santleben,  and 
it  was  prayed  that  Santleben  be  made  a 
party,  in  order  that  the  court  might  deter- 
mine to  whom  the  money  inust  be  paid. 
BanUeben  alleged  that  he  was  a  surety  on 
a  bond  executed  by  Lewis  to  the  city  of  San 
Antonio  for  faittiful  performance  of  his 
contract;  that  aald  Lewis,  fbr  want  of  funds, 
was  dnable  to  comply  with  the  contract, 
and  had,  with  consent  of  all  parties  con- 
cerned, for  a  valuable  consideration,  trans- 
ferred or  assigned  the  contract  and  all 
moneys  due  thereon  to  him;  and  that  the 
moaey  in  the  hands  of  the  dty  due  on  the 
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contract  was  hia  Traversing  these  answers, 
appellant  alleged  that  the  debt  for  which 
the  original  salt  against  Lewis  was  brongfat 
was  for  material  famished  said  Lewis  to  be 
used  on  the  schoolhonse,  and,  under  the 
terms  of  the  contract  between  Lewis  and 
the  city,  was  to  be  paid  for  by  said  Lewis 
or  his  assignee,  before  call  could  be  made 
on  the  dty  for  money  due  on  the  contract; 
that  the  assignment  of  the  contract  was 
fraudulent  and  colorable,  and  made  to  de- 
feat and  defraud  the  creditors  of  Lewis;  and 
that  the  assignment  Is  without  authority  of 
law,  and  not  binding  upon  the  plaintiff.  Ex- 
ceptions made  by  Santleben  were  sustained 
to  all  of  the  traversing  affidavit  of  plalntlfl, 
exc^t  the  part  setting  up  fraud  In  the  as- 
signment There  is  no  evidence  whatever 
In  the  record  to  diow  that  the  debt  upon 
which  appellant  obtained  Judgment  against 
Lewis  was  for  material  furnished  him  to  be 
used  in  the  construction  of  the  scboolhouse 
for  the  city  of  San  Antonio.  Kalteyer's  tes- 
timony is  the  only  evidence  introduced  by 
appellant  outside  of  the  documentary  evi- 
dence, and  It  Halls  to  show  when  or  for 
what  the  debt  was  contracted.  This  rids 
the  case  of  all  complication  on  the  question 
of  material  being  fumlAed  with  the  knowl- 
edge of  the  city  and  Santleben,  and  the 
latter  obtaining  the  benefit  of  It  In  the  as- 
signment to  him. 

There  can  be  but  one  other  question  In  the 
case.  Was  the  assignniait  a  fraudulent  one? 
If  so,  under  the  testimony.  It  must  be  because 
Lewis  was  insolvent,  and  was  in  debt,  and 
these  matters  were  known  to  Santleben  a^d 
the  city  of  San  Antoalo,  because  this  is  all 
that  is  attempted  to  be  proved  by  plaintUI. 
The  only  testimony  as  to  insolvency  is  that 
of  Kalteyer,  who  says:  "I  think  Lewis  was 
Insolvent  at  the  time  of  the  assignment 
of  the  contract  between  the  dty  and  Lewis 
to  Santleben.  At  least,  he  did  not  and  could 
not  pay  his  bills."  It  will  be  seen  that  the 
reason  given  by  the  witness  of  why  he 
thought  Lewis  insolvent  was  because  he 
oould  not  and  did  not  pay  his  debts.  Santlo- 
ben  swore  that  his  only  reason  for  buying 
the  contract  from  Lewis  was  to  protect  him- 
self on  the  bond  that  he  had  given  to  the 
dty,  and  there  is  nothing  to  contradict  this 
testimony.  Santleben  had  the  right,  even 
if  Lewis  was  Insolvent  and  owing  debts,  to 
use  means  suffldent  to  protect  himself  from 
loss,  and  the  testimony  does  not  show  that 
he  did  more  than  this.  The  witnesses  were 
before  the  Jndge,  and  fraud  In  the  assign- 
ment was  made  a  direct  Issue,  and  the 
Judge,  In  his  condusions,  finds  against  it 
In  this  we  are  not  prepared  to  say  that  he 
erred.  The  lower  court  failed  to  find  In  fa- 
vor of  Saafleben  as  against  the  city,  and, 
he  having  assigned  it  as  error,  we  are  of 
opinion  that,  while  the  parties  were  all  be- 
fore the  court,  the  court  should  have  ren- 
dered Judgment  against  the  dty  for  all 
amounts  due  by  It  on  this  transaction   to 


Santleben,  as  shown  by  the  proof.  If  the 
testimony  showed  satisfactorily  what  the  in- 
debtedness was,  this  court  ml^t  reform  the 
Jndgmoit  of  the  lower  court;  but  defendant 
Santleben,  having  failed  to  diow  what  tte 
real  Indebtedness  was,  cannot  adc  fi>r  a 
reformation  of  the  Judgment,  or  that  it  bs 
reversed.    The  Judgmmt  Is  affirmed. 

JAHKS,  a  J„  disqualified. 


ROOS  V.  LBWYN  «t  aLi 

(Court  of  Civil  Appeals  of  Texas.    Oct  11. 

1893.) 

ATTAOHIIEXT — VaCATINO  — RlOHTS  ow  CL&iiujn>- 

EVIDBNCE. 

1.  Rev.  St.  art.  159,  declaring  that  an  tt- 
tachment  issued  without  the  bond  and  affida- 
vit, as  the  statutes  provide,  "shall  be  abated 
on  motion  of  defendant"  does  not  give  a  claim- 
ant of  the  property  levied  on  the  right  to  more 
in  abatement. 

2.  On  a  trial  of  the  right  of  iHX>pertr  in 
goods  taken  under  attachment,  where  the  at- 
tachment creditor  contended  that  the  attacli- 
ment  debtor  had  transferred  the  goods  to  one 
B.  to  defraud  creditors,  and  that  claimant  pur- 
chased from  B.  with  notice  of  the  fraud,  it 
was  proper  to  admit  in  evidence  a  drcnlar  br 
which  B.  represented  himself  as  an  Infallible 
seer  of  all  numan  affairs. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  Lewyn  &  Martin  against  Oarl 
Von  Studnltz  to  recover  a  debt.  An  at- 
tachment was  levied  on  goods  tn  xHMsession 
of  C.  Boos,  and,  on  trial  of  the  ri^t  of 
property.  Judgment  was  rendered  for  plain- 
tiff, from  whidi  said  Boos,  the  claimant, 
appeals.     Affirmed. 

J.  H.  James  and  Chas.  W.  Ogden,  for  ap- 
pdlant  O.  S.  Boblfison  and  B.  L.  Aycock, 
for  appellees. 

NEILL,  J.  The  appellees,  Lewyn  &  Mar- 
tin, brought  suit  In  the  district  court  of  Bex- 
ar county  against  Oarl  Von  Stodnlts  for 
debt,  and  sued  out  an  original  attachmoit 
which  was  levied  on  certain  cigars,  totMcco. 
etc.,  in  the  possession  of  appelant,  who 
filed  a  claimant's  affidavit  and  bond  for  tri- 
al of  the  right  of  property,  iu  their  tender 
of  Issues,  the  appellees  alli^ced  that  the 
goods  levied  on  were  the  inroperty  ot  Stud- 
nltz, and,  as  such,  subject  to  the  levy  of  the 
writ  of  attaduncnt  issued  In  their  suit  against 

him;   that  on  the  day  of  November, 

1888,  Studnltz  transferred  his  stock  of 
goods  to  B.  Montefure  for  the  purpose  of 
delaying,  hindering,  and  defrauding  his  cred- 
itors, and  placed  them  In  his  possessioo 
to  hold  for  him,  and  that  the  possession  (rf 
the  goods,  both  in  Montefure  and  in  appel- 
lant, was  In  trust  far  Studnltz;  that  ap- 
pellees wwe  creditors  of  Studnltz,  and  bad 
obtained  Judgment  against  hliu,  subjectinc 
the  goods  sdzed  by  th^  attachmeit  to  the 
i  satiafacticm  of  sudi  Judgment,  whldi  was  fiir 
I  the  sum  of  $359.17  and  coats;   that  appel- 
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tiint  bad  notice  of  the  fraudulent  convey- 
xDce  from  Studnltz  to  Montefure,  and  of 
the  invalidity  of  the  latter's  title.  Appel- 
lant, in  ilia  tMider  of  issues,  pleaded  a  gen- 
erid  denial;  that  the  attachment  by  virtue 
of  wliich  tlie  goods  were  levied  on  was  void 
OD  account  of  the  insufficiency  of  the  afiida- 
Tit  therefor  that  Von  Studnltz  was  justly  in- 
debted to  plaintiff,— and  alleged,  specially, 
that  he  was  the  legal  and  equitable  owner 
of  the  property  at  the  time  of  its  s^ure 
under  the  attachment,  and  tliat  he  owned 
and  held  the  same  by  virtue  of  a  bona  fide 
sale  to  him;  that  he  paid  a  full  considera- 
tion for  said  iH'operty,  and  at  the  time  of 
the  levy  was  holding  the  same  under  a 
bill  of  sale  from  Jalce  Wolff. 

There  was  no  error  in  the  court's  over- 
ruling appellant's  exception  to  the  alfldavit, 
and  attadmient  Issued  on  it,  nor  in  refus- 
ing to  render  Judgment  for  appellant  be- 
cause of  the  alleged  invalidity  of  the  attach* 
ment  Our  statutes  provide  tliat  an  attatdi- 
moit  issued  ^%ithout  affidavit  and  bond,  as 
the  statutes  provide,  "sliall  be  abated  on  mo- 
tion of  defendant."  Rev.  St.  art.  150.  In 
.iccordance  with  this  statute,  tlie  right  to 
abate  an  attachment  on  account  of  defects 
in  affidavit  or  bond  has  been  restricted  to 
defendants.  Goodbar  v.  Banlc,  (Tex.  Sup.) 
14  &  W.  Rep.  851,  and  authorities  cited. 

AppeUant  assigns  that  the  court  erred  In 
adtnittlng  in  evidence,  over  Ids  objections, 
the  foliowbig  circular:  "The  world-renown- 
fd  Prof.  B.  Montefure,  Jr.,  the  greatest 
Hebrew  sight-seer  and  moat  wondoful  man 
on  the  glotte,  now  od  a  tour  around  the 
world,  has  arrived  In  this  city,  and  will  give 
private  sittings,  (to  ladies  only.)  He  will 
astonish  all  who  may  call  to  see  him.  He 
will  give  your  parents'  names  t>efore  thdr 
marriage;  the  name  of  the  gentleman  whom 
you  love;  and  whom  you  are  to  many.  To 
convince  you  of  his  marvelous  powers,  he 
will  give  each  one  desiring  a  sitting  a  free 
test,  to  prove  bis  wonderful  gift  A  trial 
will  convince  yoiL  He  can  be  consulted 
on  all  affairs  of  life,  no  matter  what  trouble. 
Tf  not  satisfactory,  poy  refused.  For  a 
short  time  only.  No.  342  Soledad  St  Of- 
fice hours:  9  A  M.,  2  P.  M.,  3  P.  M.,  8  P. 
M.  Refovnces:  San  Francisco  Chronide: 
"Hie  moat  wonderful  man  on  the  globe.' 
San  Francisco  Alta,  'Never  heard  or  seen 
bis  eqnaL'  Chicago  Times:  'He  beats  the 
woild.'  Globe-Democrat:  'He  must  be  the 
second  Christ'  Denver  Republican:  'We 
bare  never  seen  his  equal  i>ef ore,'  "—for  the 
reason  that  it  bad  no  bearing  on  defendant's 
fiood  faitb,  and  was,  in  its  nature,  calcu- 
lated to  prejudice  his  rights  before  the 
Jury.  It  was  through  this  circular  that  the 
great  Helvew  aii^-aeer  introduced  and 
made  Idmself  known,  mot  to  ladles  only, 
but  to  T«m  Stndnlti  and  the  people  of  San 
'Antmi%  when  be  arrived  In  tliat  city  on  his 
tonr  aromd  the  i^be;  and  it  was  proper 
llMt  fliis    man,    who    'Hieats    the    world," 


should,  when  the  question  of  good  faitb  in 
ills  dealings,  through  which  appellant 
claims  the  property,  is  to  1)0  determined, 
be  Introduced  and  made  known  to  the  Jiu-y 
in  the  same  way.  If  such  a  circular  did  not 
furnish  intrinsic  evidence  that  its  subject 
was  a  scoundrel,  it  was  sufficient  to  put  any 
reasonable,  prudent  man  on  inquiry,  before 
dealing  with  him  in  any  matter  of  impor- 
tance. 

Counsel  for  appellant,  in  their  brief,  do 
not  contend  that  the  i^etended  conveyance 
was  not  fraudulent  or  that  appellant  did 
not  have  fuU  notice  of  its  fraudulent  charac- 
ter before  and  at  the  lime  of  his  purchase, 
if,  indeed,  he  purchased  the  goods  at  all. 
The  record  abundantly  establishes  the 
fraudulency  of  the  transaction,  and  that  ap- 
pellant, with  full  Icnowledge,  attempted  to 
enjoy  the  fruits  of  it  The  court's  cliarge 
that  whatever  is  sufficient  to  put  a  reasona- 
ble man  upon  inquiry  is  equivalent  to  no- 
tice, which  is  assigned  as  error  by  appellant 
is  favorable  to  him,  when  the  record  shows 
tliat  he  had  knowledge  of  facts  from  which 
no  reasonable  conclusion  coidd  be  deduced, 
save  that  the  transaction  between  the  pro- 
fessor and  Von  Studnltz  was  as  fraudulent 
as  fraud  could  be.  The  Judgment  of  the 
district  court  is  affirmed. 

JAMES,  C.  J.,  .having  been  of  counsel,  did 
not  sit  in  this  case. 


LTTLE  et  aL  v.  CU  STEAD. 

(Court  of  Civil  Aweals  of  Texas.    Oct  11, 

1893.) 

JunOMBNT  BT  DBri.nLT — FOBEION  COBFOKATIOKS. 

1.  The  mere  filing  of  an  answer  will  not 
prevent  a  judgment  by  defaalt,  but  there  must 
also  be  a  sulmeqaent  appearance  by  defendant 
to  protect  his  rights. 

2.  The  statute  of  1887,  relating  to  foreign 
corporations,  having  been  declared  unconstitu- 
tional, there  was  from  its  date,  until  the  act  of 
1889  went  into  operation,  no  effective  statute 
ccHiceming  forei,gn  corporations,  and  they  were 
therefore  on  an  equal  footing  with  domestic 
corporations  during  such  period. 

Appeal  from  district  court,  Bexar  county; 
George  H.  No<Mian,  Judge. 

Action  by  N.  T.  Custead  against  X  T.  Lytle 
and  others.  There  was  a  judgment  in  favor 
of  plaintiff,  and  defendants  appeal.  Re- 
versed. 

Barnard  &  Green,  for  appellants.  Peter 
Shields,  for  appellee. 

FLT,  3.  TblB  suit  was  brought  by  appellee 
againat  J.  T.  Lytle,  J.  W.  Presnall,  W.  W. 
Toby,  J.  W.  Maddox,  B.  F.  Buzzard,  and  the 
Sierra  Blanca  Mining  &  Smdting  Company, 
a  foreign  corporaticxi  IncorptHuted  under  the 
laws  of  Colorado,  and  operating  and  doing 
bustneas  in  EI  Paso  county,  Tex.,  Imt  with- 
oat  complying  with  the  laws  of  Texas  rela^ 
tlva  to  foreign  corporations,  of  which  OM^po- 
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ratlMi  J.  T.  I^tle  was  president,  Toby  treas- 
urer, and  said  MiLddox  was  secretary,  gener- 
al agent,  and  representative.  It  was  also  al- 
leged that  the  corporation  was  Insolrent,  and 
that  defendants  Lytle,  Presnall,  Toby.  Mad- 
dox,  and  Buzzard  were  the  chief  stockholders 
and  managers  of  said  corporation,  and  are 
liable  IndlTidually  for  failure  to  comply  with 
the  laws  <rf  Texas  relative  to  foreign  ccu-pora- 
tions.  The  suit  was  based  on  an  open  ac- 
count In  ftivor  of  one  George  Hutchlns,  who 
liad  transferred  it  to  plaintiff,  the  account  be- 
ing sworn  to  by  Hutchlns,  as  provided  ta 
article  226G,  Rev.  St  On  March  7,  1890,  de- 
fendants answered  by  general  demorro:  and 
general  denial.  On  June  4,  1890,  B.  F.  Bxiz- 
zard  not  having  been  served,  the  suit  was  dl»- 
missed  as  to  him,  and  the  Judgment  was 
taken  against  the  other  defendants,  the  judg- 
ment reciting:  "And  the  other  defendants, 
although  duly  served  with  process,  came  and 
answered  not,  but  wholly  made  default;  and  . 
It  appearing  to  the  court  that  the  cause  of  ac- 
tion is  liquidated  and  proven  by  and  being 
a  sworn  account,  here  Introduced  In  evidence, 
and  on  which  there  is  due  the  sum  of  one 
thousand  and  seventy-five  and  84-100  dollars, 
besides  interest,  the  court  proceeds  to  assess 
the  damages,  and  render  Judgment  accord- 
ingly." There  was  no  action  taken  by  the 
defendants  in  the  matter  until  December  11, 
1890,  when  a  petitlMi  for  a  writ  of  error  was 
filed.  One  of  the  errors  assigned  Is  the  ac- 
tion of  the  court  in  rendering  a  judgment  by 
default  agnlnst  defendants,  when  their  an- 
swer was  on  file.  This  assignment  is  unten- 
able. Something  more  Is  required  by  a  de- 
fendant than  the  mere  filing  of  an  answer. 
He  Is  then  presumed  to  be  In  court,  and 
ready  to  see  his  rights  protected,  to  call  the 
attention  of  the  court  to  his  answer,  and  de- 
mand proof  of  plalntltr'a  claim;  but,  Instead 
of  doing  this,  they  launch  their  general  de- 
murrer and  general  denial  upon  Its  voyage 
on  March  7th,  seemingly  with  no  one  to 
steer  It  on  Its  way,  and,  uncared  for,  it  runs 
upon  the  breakers  on  June  4,  1890.  Not  an 
effort  is  made  to  set  aside  the  judgment  or 
to  get  a  new  trial,  and  their  next  appearance 
upon  the  scene  Is  six  months  afterwards,  when 
this  writ  of  error  is  sued  out  It  is  too  late 
for  them  to  complain  tiiat  a  judgment  by  de- 
fault was  taken  when  they  had  filed  an  an- 
swer but  did  nothing  more.  Pierson  ▼.  Bur- 
ney,  15  Tex.  272;  Corporation  v.  Lee,  66  Tex. 
247.  18  S.  W.  Rep.  508;  Hopkins  v.  Donaho, 
4  Tex.  336.  There  is  no  charge  made  that 
any  undue  advantage  was  taken  In  obtaining 
the  judgment,  and  there  is  nothing  to  show 
why  no  effort  was  made  to  get  a  new  trial  In 
the  lower  court  At  the  time  that  the  ac- 
count sued  on  was  made,  the  Liw  <rf  1887  In 
regard  to  foreign  corporations  was  In  effect, 
but  has  since  been  declared  unconstitutional. 
Mortgage  Co.  v.  Worsham,  76  Tex.  556,  13  S. 
W.  Rep.  384.  Then  there  was  no  law  regu- 
lating foreign  corporations  in  Texas  at  the 
lime  the  account  was  made,  and,  such  bcins 


the  case,  the  Sierra  Blanca  Mining  &  Smelt- 
ing Company  being  regularly  Incoiporated 
TUider  the  laws  of  a  sister  state,  the  comity 
existing  between  sovereign  states  would  place 
tbe  oorporatiou  on  an  equal  footing  with 
those  of  this  state.  2  Beach,  Priv.  Corp.  | 
411  et  seq.  There  being  no  effective  law  re- 
quiring anything  to  be  done  in  order  for  a 
foreign  corporation  to  do  business  in  Texas 
in  1887,  1888,  and  up  to  July  3,  1889,  when 
tbe  present  law  went  into  effect,  ttaere  was 
no  illegality  in  the  foreign  corporation  enter- 
ing Into  any  business  for  wlilcfa  corporations 
could  be  created  in  Texas.  If  this  be  true. 
tben  the  Individual  defendants  could  not  be 
sued  on  the  ground  tiiat  the  coiporatkm  be- 
ing defective  or  illegal,  the  stockholders  could 
be  sued  aa  a  partnership.  Walt,  Inaol.  Cori>. 
§{  464-477;  Beach,  Priv.  Corp.  {  162.  If  there 
had  been  any  Illegality  or  Irregularity  in  the 
Incorporation  of  the  corporation  in  this  case. 
It  m({^t  t>e  held,  by  a  very  liberal  constnic- 
tlon,  that  the  petition  In  alleging  that  the 
corporation  was  Inscdvent,  and  was  acting  in 
vloiatton  ot  the  laws  of  Texas,  would  be 
sufficient  on  general  demurrer;  but,  with  our 
view  of  the  law,  their  buj^ess  not  being  ir- 
regular or  illegal,  there  should  have  been  al- 
leg;atloas  showing  that  the  stockholdets  or 
directors  were  liable  for  the  debts  at  the 
corporation,  either  under  their  charter  or  the 
laws  of  Texas.  Walker  v.  Lewis,  49  Tex. 
123:  Aug.  &  A.  Corp.  S|  41,  595,  602;  Field. 
Coip.  M  S5,  74,  404.  Had  there  been  allega- 
thMU  of  friuad  upon  the  part  of  the  directors, 
or  that  false  and  fraudulent  representations 
were  made  In  regard  to  the  solvency  of  the 
corporation,  then  tbe  other  defendants  in  this 
case  might  liave  been  held,  under  proper 
state  of  proof,  liable  for  the  debt  Seale  v. 
Baker,  70  Tex.  283,  7  S.  W.  Rep.  742;  Bige- 
low.  Estop,  p.  538.  There  is  no  such  allega- 
tion In  tbe  petiti<Hi.  Under  our  laws  the  di- 
rectors of  any  corporaticm  ore  Uable  Jointly 
and  severally  to  the  amount  of  any  dividend, 
knowingly  declared  wh^i  the  corporation  is 
insolvent  Article  594,  Rev.  St  There  is 
also  a  provision  in  the  statutes  that,  'if  any 
corporation  be  dissolved,  leaving  debts  un- 
paid, suit  may  be  brought  against  any  person 
or  persons  who  were  stockholders  at  tbe  time 
of  fMCb.  disscrfutlon,  without  jcdnbig  tbe  cor- 
poration  in  sudi  suit"  Article  608,  Id. 
There  is  no  allegation  in  the  petition  of  tlio 
dissolution  of  the  corporation.  In  connection 
with  the  last-quotod  statute,  article  610,  "no 
stodcholder  shall  be  liable  to  pay  debts  of  the 
corporation  beyond  the  amount  unpaid  on  his 
stock,"  must  be  kept  in  view.  We  are  of  the 
opinion  tliat  the.  allegations  to  the  petition 
are  Insufficient  to  render  the  defendants 
Lytle,  Presnall,  Toby,  and  Maddox  liable  for 
the  whcde  or  any  part  of  the  debt  sued  on, 
and  are  Insufficient  to  fix  tbe  liability  of  the 
stodKholders.  We  are  ot  the  opinion  that  the 
petition  was  bad  on  general  demurrer,  and 
was  Insufficient  to  support  a  judgment  by  df- 
fftult   It  will  be  unnecessary  to  notice  the 


Digitized  by 


Google 


Tex.) 


LA  PBELLE  v.  FORDlfCB. 


453 


other  aaslgntaents  ot  eiror.  For  the  erron 
Indicated  the  Jnagment  of  the  lorver  conrt  Is 
reversed,  and  the  cause  remanded. 


GALVESTON,  H.  &  8.  A.  RY.  CO.  t. 

SCHEIDEMANTEUi 

(Court  of  GirU  Appeals  of  Texas.    Oct  11, 

1883.) 

AcnOM  vox  BEKTIGES— COHTIUCT  OT  XhlI>L0Tl(E!«T 
— EVIDBXCB. 

Plaintiff  was  employed  by  defendant 
railroad  company  as  stock  claim  agent.  Aft- 
erwards, a  new  contract  was  made,  increasing 
liis  salary  for  the  same  services.  In  an  action 
for  part  of  his  salary  under  the  second  con- 
tract, a  witness  for  defendant  testified  th%t, 
daring  the  i>eriod  thereof,  defendant  had  had 
no  employes,  but  that  its  road  had  been  man- 
aged and  controlled  by  an>thi>r  company  under 
a  lease,  which  he  had  seen,  but  the  contenta  of 
which  he  did  not  state.  Plaintiff  testified  that 
he  was  employed  by  defendant;  that  he  neyer 
keard  of  any  lease  of  the  road;  that  defendant 
was  the  one  who  accepted  his  resignation;  and 
that  ha  was  under  the  impression,  all  the  time, 
that  be  was  working  for  the  same  compcinr. 
Beld,  that  there  was  evidence  to  anpiiort  a 
judgment  for  plaintiff. 

Appeal  from  district  coturt,  Bexar  coontr; 
Gcon^  H.  Noonan,  Judge. 

Action  by  Charles  Scheidemantel  against 
the  Galreston,  Harrisburg  &  San  Antonio 
Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

John  Sehom,  for  appelant 

FLY,  J.  This  suit  was  brought  by  plala- 
tlff  (appellee)  to  recover  expenses  Incnrred 
b;  him  while  acting  as  stock  claim  agent  for 
npiwllant  It  Is  not  controrerted  that  plain- 
tiff was  employed  by  appellant  in  1883^  and 
for  a  number  of  years  received  $100  per 
nionth  and  bis  expenses;  that  a  second  con- 
tract was  made  with  plaintiff;  and  that  it 
w:is  agreed  that  he  was  to  have  his  territory 
ox  tended,  and  his  pay  increased  to  $125  and 
expenses.  The  expenses  were  allowed  for 
several  months  under  the  last  contract, 
but  .tboat  Mnrcb,  1888,  Mr.  Van  Vleck,  gen- 
eral superintendent  or  general  agent,  re- 
fused to  allow  the  expenses,  claiming  that 
he  did  so  under  instructions  from  Mr. 
Kntttschnitt  Who  Mr.  Krettschnltt  may 
be,  we  are  not  informed  by  the  record. 
However,  Van  Vleck,  general  agent,  verbally 
and  in  writing,  promised  to  pay  plaintiff  his 
expenses,  and  "just  to  keep  on,  and  take  his 
assurance  that  It  would  be  fixed  tip." 
Twenty  dollars  per  month  was  shown  to  be 
reasonable  for  expenses.  Plaintiff  swore  that 
he  was  employed  by  appellant;  that  he  never 
hoard  of  any  lease  of  the  railroad  property 
to  the  Southern  Pacific  Company;  that,  when 
he  resigned,  his  resignation  was  accepted  by 
appelant;  and  that  be  was  of  the  impression, 
all  the  time,  that  be  was  working  for  the 
same  company.  This  is  about  the  substance 
of  plaintiff's  testimony.  The  defa>dant  In- 
troduced one  witness,  John  T.  McQueeny, 

'  RAearing  granted. 


who  swore  that  from  1885  until  Jul^  1,  1880, 
the  railroad  property  of  defendant  was  man- 
aged and  controlled  by  the  Southern  Pacific 
Company,  and  that  during  that  time  de- 
fendant had  no  employes.  This  witness  also 
swore  that  he  had  seen  a  lease  tmder  which 
tiie  defendant's  railroad  was  operated  by  Uie 
Southern  Pacific  Company,  but  did  not  state 
what  was  in  It,  and  did  not  know  whether 
the  lease  embraced  all  the  employes  of  the 
company  or  not  We  are  left  in  doubt  as  to 
what  this  lease  spoken  of  by  witness  may 
contain,  and  the  question  of  whether  plain- 
tiff bad  changed  roasters  or  not  was  brought 
as  a  qnestlon  of  fact  before  the  lower  court, 
and  he  reserved  It  In  fityor  of  i^aintiff.  We 
arc  not  prepai  ed  to  say  Oiat  there  Is  no  testi- 
mony to  8upp<xt  hla  rtiling.  We  are  of  the 
opinion  that  there  is  aofllciait  testimony  to 
support  tlie  jndgment  of  the  lower  court, 
and  tlie  same  is  affirmed. 


LA  PRELLB  v.  FORDYCB  et  al. 

(Court  of  Civfl  Appeals  of  Texas.    Oct  11, 

1898.) 

C4RiirBBS— Invriss  to  Passenobks— Co3rr«iBu- 
TOBT  KseueE^rcB. 

1.  In  an  action  for  injories  received  in 
leapinfE  from  a  derailed  train,  an  instruction 
requiring  plaintiff  to  have  believed  himself  in 
imminent  peril  of  his  life  is  erroneous;  well- 
grounded  fear  of  seriooa  bodily  injury  being 
Bufiicient  cause  for  Hs  actioii. 

2.  On  an  issue  of  contributory  negligence, 
consisting  of  a  lack  of  ordinary  prudence,  the 
court  should  instruct  as  to  what  would  be  ex- 
pected of  a  "person  of  ordinair  prudence,"  and 
not  of  a  "person  of  prudence.' 

Appeal  from  district  court,  McLennan  coun- 
ty;  W.  W.  Evans,  Special  Judge. 

Action  by  Junes  La  Prelle  against  S.  W. 
Fordyce  and  A.  H.  Swanson,  receivers,  for 
damages  for  personal  Injuries.  Judgment  for 
defendants.    Plaintiff  appeals.    Reversed. 

Alexander  jSc  Campbell,  for  appellant. 
Clar*;  Dyer  &  Bollnger  and  Sam  H.  Wost, 
for  appellees. 

FISHER,  C.  J.  This  is  on  action  by  La 
Prelle  against  tiie  appeDees  to  recover  dam- 
ages for  personal  injuries  recrived  by  him 
while  a  passenger  on  the  St  Lonis,  Arkansas 
&  Texas  Railway,  operated  by  the  appellees. 
The  appellant  recrtred  his  injuries  in  Jnmp- 
Ing  from  the  train  while  In  motion,  and 
when  tiie  car  In  which  be  was  riding  was 
partially  off  of  the  track.  His  purpose  In 
leaping  frmn  the  train  was  to  escape  the  dan- 
ger that  ml^t  exist,  and  he  ml^t  encounter. 
If  he  remained  upon  die  train  until  the  car 
completdy  left  the  tradt  It  appears  that 
the  train  was  approaching  the  bridge  oyer 
the  Brazos  river  when  the  car  partially  left 
the  track,  and  the  leap  by  the  appellant 
was  made  Just  before  the  car  reached  the 
trestle  or  bridge. 

The  ninth  subdivlsloo  of  tbe  diarge  of  the 
court,  among  other  things,  instructs  the  Jury 
"that  plaintiff,   believing  himself  to  ite   in 
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imminent  peril  ot  his  life,  and  acting  under 
tlie  impulse  of  an  apparently  well-gronnded 
fear,  sought  to  escape  such  peril,  and  in 
doing  BO  leaped  from  such  car,"  etc.  The 
principal  objection  to  this  charge  is  that  it 
restricts  the  ri^t  of  the  passenger  to  leap 
from  the  car  only  when  his  life  is  in  immi- 
nent peril.  It  is  not  only  the  peril  to  life 
that  Justifies  the  passenger  In  leaping,  but 
the  right  exists  to  escape  serious  bodily  in- 
Jury.  He  cannot  Justify  his  conduct  in  en- 
countering a  danger  that  the  appearances  of 
things  reasonably  indicate  Is  greater  than 
the  danger  he  is  sedtlng  to  avoid.  But  the 
danger  be  Is  seeking  to  avoid  may  reanonably 
indicate  that.  If  encountered,  it  would  result 
in  serious  bodily  Injury,  something  less  than 
death.  In  such  circumstances,  he  would  have 
the  rig^  to  avoid  It,  provided  he  did  not 
encounter  a  greater  danger  in  doing  so  than 
the  facts  and  circumstances  reasonably  In- 
dicate existed.  Fw  this  error  in  the  charge, 
the  Judgment  below  will  be  reversed,  and  the 
cause  remanded. 

In  view  of  another  trial,  we  will  call  the 
attention  of  the  trial  court  to  some  o>th«- 
parts  of  the  charge  that  are  complained  of. 
In  defining  a  person  of  prudence,  the  court 
omitted  to  state  a  person  of  ordinary  pru- 
dence, and  Instructed  the  Jury  what  would  be 
expected  of  a  person  of  prudence.  In  sub- 
mitting these  instructions,  it  is  best  to  ac- 
curately follow  the  law.  It  is  what  is  reasona- 
bly expected  of  a  person  of  ordinary  prudence, 
under  like  circumstances,  which  Is  the  demand 
of  the  law.  A  prudent  persMi  may  mean  a 
person  of  more  than  ordinary  prudence.  That 
portion  of  the  seventh  paragraph  of  the 
charge  which  says,  "and  you  further  find 
from  the  evidence  that  such  injury  was  not 
caused  by  a  f^ura  (m  the  part  of  plalntlfT 
to  use  ordinary  care  and  prudence  at  the 
time  to  prevent  such  Injury."  A  technical 
objection  to  this  charge,  in  the  connection 
in  whldi  it  is  given,  may  be  tehable,— that  It 
shifts  the  burden  of  proof  as  to  contributory 
negligence.  It  would  probably  have  been 
free  from  obJecti<m  If  it  had  reod,  "unless 
you  find  from  the  evidence  that  such  injury 
was  caused  by  a  failure  on  the  part  of  plain- 
tiff to  use  ordinary  care,"  etc 

The  Judgment  of  the  court  below  U  re>- 
versed,  and  the  cause  remanded. 


BAILET  V.  BAKER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  U, 

1893.) 

Trespass  to  Tbt  Title  —  Boundaries  bt  Acqui- 
E80ENCS— Statute  of  Limitations— Failube  to 

Pl/EAD— rAILURE  TO   SHOW  TiTLE. 

1.  Where  adjoining  landowners  agree  on  a 
disputed  division  line,  and  such  line  is  acted  on 
and  acquiesced  in  by  them,  it  is  bindine  on 
them,  and  those  claiming  under  them,  without 
regard  to  the  length  of  time  it  was  so  acted 
on  and  acquiesced  in. 

2.  Where,  in  trespass  to  try  title  aKainst 
two  defendants,  only  one  of  them  pleads  the 


three-years  statute  of  limitations,  it  is  error  to 
submit  the  issue  of  limitation  by  possession  u 
to  both  defendants. 

3.  Where  the  defendant  ideading  the  three- 
years  stctute  of  limitations  tails  to  show  title. 
It  is  error  to  submit  to  the  jury  the  issur 
raised  by  snch  plea. 

Appeal  from  district  court.  Bell  county: 
W.  A.  Blackburn,  Judge. 

Acticm  of  trespass  to  try  title  by  M.  J. 
Bailey  against  John  Baker  and  Newt  Wear. 
From  a  Judgment  entered  on  the  verdict  of 
a  Jury  in  favor  of  defendants,  plaintiff  ap- 
peals.    Reversed  and  remanded. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  COLLARD,  J.: 

This  Is  an  action  in  form  of  trespass  to 
try  title,  brought  on  December  23,  ISSO.  by 
appellant,   M.   3.   Bailey,   against   appellees. 
John  Baker  and  Newt  Wear,  for  the  east 
half  of  the  Rhoda  Reed  640-acre  survey,  to 
which  he  deraigned  title.    Both  defoidants 
filed  pleas  of  not  guilty,  and  defendant  Baker 
filed  pleas  of  three  and  five  years'  limita- 
tion.   Defendant  Wear  was  in  possession  of 
the  eastern  part  of  the  M.  Toung  labor,  and 
Baker  of   the   whole   of  the  Weeks   labor. 
The  north  line  of  the  Young  labor,  prolonged 
to  the  west.  Is  the  north  line  of  the  Weekii- 
The  Young  survey  calls  to  begin  at  the  sontli- 
east  comer  of  the  Reed,  and  its  fourtii  cor- 
ner is  in  the  south  line  of  the  Reed.    The 
surveys  were  made  about  the  same  tlme,- 
the  Young  on  July  7,  1845.  the    Reed   la 
the  same  month  and  year,  but  the  day  of 
the  month  Is  left  blank  in  the  original  field 
notes,  and  the  Weeks  on  October  12,  1S15. 
One  of  the  questions  In  the  court  bdow  was 
the  true  locality  of  the  division  line  between 
the  Reed  on  the  north  and  the  Young  and 
Weeks  on  the  south,  the  land  In  dispute  be- 
ing a   strip   less   than   100  varas   In  widili 
betwe^i  them.     The  plaintiff,  having  shown 
that  he  was  the  owner  of  the  Reed  survey, 
offered  testimony  to  show  thiit  he  and  one 
Ben  Ellis,  while  the  latter  was  the  owner 
of  the  Young  labor,  18  or  20  years  before 
the  trial,  had  a  dispute  about  the  line  be- 
tween them,  and  that  they  agreed  upon  and 
established  the  line,  and  had  it  run  out  aod 
marked;   and  that  he,  Bailey,  being  hi  pos- 
session  of  the  Reed,  had   dalmed   to  tlut 
line  ever  since.    This  agreed  line  is  soatb 
of  the  line  as  claimed  by  defendants,  the 
land  in  controversy  being  between  these  two 
lines.     There  was  testimony  tending  to  place 
the  true  line  where   defendants  claimed  it 
was,— north  of  the  alleged  agreed  llne,-«nd 
also  testimony  that  might  place  it  even  some 
25  to  30  varos  to  the  south  of  the  agreed 
line,   but  plaintiff  relied  upon   the  Une  es- 
tablished  by  him  and  Ellis.     Both  defend- 
ants recovered  Judgment  and  plaintiff  ap- 
pealed. 

Harris  ft  Saunders,  for  appellant    Hon- 
teith  &  Furman,  for  appdlees. 

COLIiARD.   J.,    (after  stating   the  facts.) 
Upon  the  subject  of  the  agreed  line  the  eoiirt 
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Instructed  Qie  Jury,  In  effect,  that  If  the 
tme  boondary  between  BlUs  and  plaintiff 
was  nnknown  to  them,  and  when  they  were 
owners  of  the  adjoining  ranreys— the  Reed 
and  the  Yonng— they  fairly  agreed  upon  and 
marked  ont  their  division  line,  and,  after 
long  acqaiescence,  the  tme  line  was  fonnd 
to  vary  from  the  one  agreed  upon,  the  agreed 
line  would  be  binding  and  conclusive  be- 
tween them  and  those  claiming  under  them. 
The  irialntUt  requested  a  Charge  to  the  same 
eflfect,  ezc^t  that  it  did  not  require  'long 
acquiescence"  by  the  parties  to  bind  them, 
hot  (miy  that  if,  after  the  agreement,  the 
Une  was  acted  upon  and  acquiesced  in  by 
them,  it  would  be  binding.  The  court  re- 
fused the  requested  charge,  and  plaintiff  (ap- 
peUant)  assigns  the  refusal  as  error.  We 
concur  with  plaintiff.  Long  acquiescence 
was  not  necessary  to  give  bindhig  effect 
to  the  agreement;  acquiescence  for  any  time 
was  not  necessary.  Gooper  v.  Austin,  58 
Tex.  4»4;  Levy  v.  Maddux,  (Tex.  Sup.)  16 
8.  W.  Bep.  877;  Lecomte  v.  Toudouze,  82 
Tex.  212.  21S,  17  S.  W.  Rep.  1047. 

13ie  court  bdow  submitted  the  issue  of 
three  years'  Umltatloa  by  possession  of  both 
defendants.  Baker  only  having  set  up  limita- 
Uoa;  and  this  is  assigned  as  error.  If  tiiere 
was  a  conflict  between  the  Reed  and  the 
Weeks  survey,  the  plea  of  limitation  of  three 
years,  set  up  by  defendant  Baker,  would 
have  been  a  proper  issue  to  be  submitted  to 
the  jury  with  explanations  as  to  rights  of 
holdora  under  the  senior  and  junior  titles, 
and  as  to  actual  and  constructive  posses- 
sion, plaintiff  himself  being  In  possession  of 
part  of  the  Reed  survey;  but  it  was  un- 
doubtedly error  to  submit  such  issue  as  to 
both  defendants.  If  Baker  had  a  deed  to 
the  wtiole  or  any  part  of  the  Weeks  labw 
from  6.  W.  StandUer,— to  whom  title  was  de- 
raigned  from  the  sovereignty  of  the  soil,— 
such  deed  was  not  put  In  evidence,  or,  if  in 
evidence.  It  was  omitted  In  the  statement  of 
facts.  In  such  case  we  must  sustain  the 
asslgnmmt  of  errm:  to  the  effect  that  the 
court  should  not  have  dtarged  upon  limita- 
tion of  three  years  at  all;  Wear  not  plead- 
ing it,  and  Baker  falling  to  show  title.  His 
testimony  about  facts  occurring  at  the  time, 
before  and  after  he  bought  from  Standifer, 
merely  assumes  that  there  was  a  convey- 
ance; It  does  not  diow  from  what  Standi- 
fer, or  how  much  or  what  part  of  the  Weeks 
labor,  he  bought  Other  assignments  of  er- 
ror need  not  be  considered.  The  Judgment 
of  die  lower  court  should  be  reversed,  and 
the  cause  remanded,  and  it  Is  so  ordered. 


ALUANCB  MILLING  CO.  v.  BATON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  11, 

1893.) 

PLBADiKe— Answer— Dbid  of  Trdst. 

1.  When  one  defendant  has  filed   an   an- 

(wer,  and  another  answers,  adopting  that  an- 

*wer  a*  his  own,  an  aniiwer  adopting  the  lat- 


ter answer,  after  the  case  has  been  dismissed 
against  the  first  defoidant,  is  a  good  adoption 
of  the  substance  of  his  answer. 

2.  Under  Rev.  St  art  1282.  permitting  a 
defendant  to  plead  as  many  several  matters, 
whether  of  law  or  fact,  as  ne  may  think  nec- 
essaiT,  an  answer  may  embrace  a  general  de- 
murrer. 

3.  Creditors,  beneficiaries  of  their  debtor's 
deed  of  trust  of  his  proi>erty  to  secnrc  his 
debts  to  them,  need  not  accept  the  deed  in  or- 
der to  make  it  effective  agamst  a  subsequent 
attachment  lien,  since  the  trustee's  acceptance 
inures  to  their  benefit  Following  Bank  v. 
MarshaU,  23  S.  W.  R^  246. 

Appeal  from  district  court,  McLennan 
county;  L.  W.  Goodrich,  Judge. 

Action  and  attachment  by  the  Alliance 
Milling  Company  against  Eaton,  Guinan 
&  Co.  and  others  for  the  price  of  goods 
sold  and  dt-livered.  Judgment  for  defend- 
ants, claimants  against  the  attachment 
Plaintiff  appeals.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  COLLARD,  J.: 

"Baton,  Guinan  &  Co.,  who  wore  mer- 
chants in  the  city  of  Waco,  failed  in  busi- 
ness on  the  Ist  day  of  December,  1888, 
while  they  owed  the  appellant  the  debt 
herein  sued  for;  and  on  said  date  they 
conveyed  their  propwty,  by  deed  of  trust, 
to  John  F.  Marshall,  trustee,  for  the  pur- 
pose of  securing  the  payment  of  certain  of 
their  debts  named  In  said  deed  of  trust 
—among  others,  a  debt  to  N.  K.  Falrbank 
A  Co.,  $3,327.11;  a  debt  to  Keblor  Bros, 
for  14,935.01;  a  debt  to  Niggeman  tt 
Snyers,  for  $2,477.15;  a  debt  to  J.  K.  Arms- 
by  Ck)mpany,  for  $3,897.00.  Said  deed  of 
trust  provided  that  said  trustee,  Marshall, 
should  take  Immediate  possession  of  the 
property  conveyed,  which  he  did,  and  sell 
a  sufficiency  thereof,  in  the  usual  coturse 
of  trade,  for  cash,  to  pay  off  the  debts 
therein  mentioned,  reserving  to  said  trustee 
a  commission  of  2Vi  per  cent  on  the  amount 
realized  by  such  sales,  also  a  sufficiency 
to  pay  all  expenses  of  sales  and  execut- 
ing said  trust  and  the  rest  of  the  store- 
house, and,  after  having  sold  said  suffi- 
ciency, to  return  to  Baton,  Guinan  &  Co. 
the  remainder  of  said  property  and  effects, 
when  said  conveyance  or  instrument  was 
to  be  of  no  further  effect  On  the  3d  day 
of  December,  1888,  the  appellant  brought 
this  suit  against  Eaton,  Guinan  &  Co.  for 
the  recovery  of  a  debt  of  $1,463,  and  at  the 
same  time  sued  out  an  attachment  for  said 
amount,  which  it  caused  to  be  levied  by 
the  sheriff  of  McLennan  county  at  S  o'clock 
and  10  minutes  P.  M.  on  said  8d  day  of 
December^  1888,  on  all  the  goods,  wares, 
and  merchandise  and  all  other  property  con- 
veyed by  said  Eaton,  Guinan  &  Co.  to  said 
John  F.  Marshall,  trustee;  said  levy  being 
made  by  giving  notice  thereof  to  said  John 
F.  Marshall,  trustee,  In  possession.  John 
F.  Marshall,  trustee,  was  made  defend- 
ant by  amended  petition  filed  June  1,  1889. 
The  defendants  N.  K.  Fairbank  &  (3o., 
Niggeman  Sc  Sayers,  J.   K.   Armsby  Oom- 
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pany,  and  Keblor  Bros,  were  made  de- 
fendants by  second  amended  original  peti- 
tion, filed  July  22,  1S89,  and  were  aU  cited 
by  personal  service  in  another  state.  Dur- 
ing the  pendency  of  the  suit  the  Waco 
State  Bank,  T.  D.  Clark,  and  J.  W.  Mann 
yrere  made  parties  defendant,  but  tbe  suit 
was  dismissed  as  against  Waco  State  Bank 
on  the  13th  day  of  June,  1890.  and  as 
against  T.  D.  Claxk  and  J.  W.  Mann  on 
the  24th  of  October,  1890.  In  its  second 
amended  original  petition,  appellant  pleaded 
the  execution  and  delivery  to  said  John  F. 
Marshall,  and  the  acceptance  by  him,  of 
tbe  deed  of  trust  from  Eaton,  Guinan  & 
Co.;  that  said  deed  of  trust  conveyed  all 
the  property  of  Eaton,  Oulnan  &,  Co.  that 
was  subject  to  execution;  that  appellant's 
attachment  was  levied  on  said  prox>erty  on 
the  3d  day  of  Decemt>er,  1888,  and  that 
said  execution  and  delivery,  by  sold  E2aton, 
Guinan  &  Co.,  of  Bald  deed  of  trust,  was 
without  the  knowledge  or  consent  of  said 
J.  K.  Armsby  Company,  Niggeman  &  Sa>- 
era,  N.  K.  Falrbank  &  Co.,  and  Kehlor 
Bros.;  and  that  said  four  la^t-named  de- 
fendants (appellees)  knew  nothing  of  said 
transaction,  or  of  the  execution  and  de- 
livery of  said  deed  of  trust,  or  of  the  con- 
tents and  provisions  of  the  same,  and  did 
not  consent  thereto,  or  acquire  any  right 
thereunder,  or  interest  In  or  right  to  the 
property  therein  conveyed,  until  long  after 
the  appellant  had,  by  due  coiu-se  and  pro- 
cess of  law,  obtained  and  acquired  a  valid 
and  subsisting  attachment  lien  upon  all 
the  property  mentioned  in  and  conveyed 
by  said  deed  of  trust;  and  praying  that  its 
said  attachment  Uen  be  decreed  to  be  su- 
perior to  any  right  or  lien  which  the  said 
tour  last-named  appellees  acquired  In  or 
to  sold  property  by  virtue  of  said  deed  of 
trust,  and  tliat  said  John  F.  Marshall,  trus- 
tee, be  directed,  by  order  of  court,  to  pay 
off  the  Judgment  herein  rendered  in  favor 
of  appellant  out  of  any  proceeds  of  said 
property  that  may  remain  In  his  hands 
after  the  satisfaction  of  the  mortgage  se- 
cived  debts  of  those  preferred  creditors 
who  took  and  acquired  rights  under  said 
deed  of  trust  before  the  acquisition  by  ap- 
pellant of  its  said  attachment  lien;  for  a 
foreclosure  of  said  attachment  Uen,  and  for 
general  relief,  both  in  law  and  equity. 
Judgment  interlocutory,  by  default,  was 
rendered  against  Eaton,  Guinan  &  Co.  on 
the  14th  day  of  May,  1890,  and  against 
Niggeman  &  Soyers,  N.  K.  Falrbank  &  Co., 
J.  K.  Armsby  Company  and  Kehlor  Bros., 
on  the  13th  day  of  June,  1890."  John  L. 
Dyer,  Esq.,  on  behalf  of  these  four  last- 
named  defendants,  excepted  to  the  Judg- 
ment by  default,  and  obtained  leave  of  the 
court  to  answer  for  them.  Afterwards  on 
the  22d  day  of  October,  1890,  the  same  four 
defendants  filed  an  answer  pursuant  to  the 
leave  granted,  in  resistance  to  the  execu- 
tion of  the  writ  of  inquiry,  adopting  the  an- 


swer of  Marshall,  filed  on  the  14tb  of  Jane, 
1889,  and  the  answer  of  the  Waco  State 
Bank,  filed  on  the  14tli  day  of  June,  1888, 
malting  the  averments  and  defenses  there- 
in their  own.  The  answer  of  the  trustee, 
Marshall,  simply  adopted  the  answer  of 
the  Waco  State  Bank,  which  contained  s 
senerol  demurrer,  (and  some  special  ex- 
ceptions, not  involved.)  Before  the  bene- 
ficiaries under  the  tmat  deed  filed  their  an- 
swer, plaintiff  had  dismissed  as  against  the 
Waco  State  Bank,  to  wit,  on  June  13,  1880. 
MarshaU'B  answer  was  filed  before  the  bonk 
was  dismissed,  to  wit,  on  the  14tb  of  June. 
1R89.  Marshall  was  still  In  court,  and  he 
and  the  four  beneficiaries,  defendants,  oral- 
ly insisted  on  the  general  demurrer  to  plain- 
tiff's petition,  which  was  objected  to  by 
Diaintiff.  The  court  sustained  the  guient 
demurro*  as  to  the  trustee  and  the  otbrr' 
named  defendants,  as  to  whom  plaintiff  de- 
clined to  amend,  but,  taking  final  judg- 
ment against  Eaton,  Guinan  &  Co.,  appealed 
from  the  judgment  on  the  demurrer,  and 
assigns  errors,  as  follows:  "Appellant's 
first  assignment  of  error:  The  court  erred 
In  hearing,  considering,  and  sustaining  the 
unwritten  general  demurrws  of  the  appel- 
lees, John  P.  Marshall,  trustee,  Nlggoman 
&  Soyers,  N.  K.  Falrbank  &  Co.,  J.  K. 
Armsby  Company,  and  Kehlwr  Bros.,  for 
tbe  reasons  set  out  in  appellant's  bill  of 
exception  No.  1,  which  reasons  are  as  f* 
lows:  (1)  Because  none  of  said  defendants 
(appellees)  had  filed  a  general  demurrer  In 
this  case.  (2)  Because  the  said  John  F. 
Marshall,  trustee,  in  his  answer  filed  herein 
on  the  14th  day  of  June,  1889,  adopted  only 
the  answer  of  the  Waco  State  Bank,  and 
neither  adopted  nor  filed  any  general  de- 
murrer herein.  (3)  Because  the  answer  of 
the  Waco  State  Bank  was  eliminated  f*oni 
the  record  In  the  case  on  the  13th  day  of 
June,  1890.  at  which  time  plaintiff  (appel- 
lant! dismissed  its  case  against  said  Waco 
State  Bank,  as  of  record  is  manifest  (4> 
Because  said  defendants  Niggeman  ft  Sav- 
ers. J.  K.  Armsby  Company,  N.  K.  Falrbank 
&  Co..  and  Kehlor  Bros.,  In  their  answa- 
filed  herein  on  the  22d  day  of  October,  1890. 
in  which  they  attempt  to  adopt  the  original 
answer  of  John  F.  Marshall,  trustee,  and 
the  original  answer  of  said  Waco  Stat» 
Bank,  which  answers  were  filed  on  the  14th 
day  of  June,  1889,  attempt  and  profess  to 
adopt  only  the  answers  of  said  Marshall 
and  said  Waco  State  Bank,  and  do  not  at- 
tempt or  profess  to  adopt  any  demurrer  of 
any  other  defendant  (5)  Because  the  de- 
fendants Niggeman  &  Sayers,  N.  K.  Fair- 
bank  &  Co..  J.  K.  Armsby  Company,  and 
Kehlor  Bros.,  whose  first  and  original  an- 
swer herein  was  filed  on  the  22d  day  of  Oc- 
tober, 1890,  ooold  not  at  that  time  adopt 
the  answer  or  the  demiurer  of  the  Waco 
State  Bank,  even  If  they  hod.  In  twms,  at- 
tempted to  do  so,  because  at  that  time  the 
answer  of  sold  Waco  State  Bank  had  beeu 
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elindnated  from  the  record  In  tbig  case,  m 
Ifi  hereinbefore  said." 

ScarboroTigh  &  Rogers,  for  appellant. 
Clark,  Dyer  &  B<^ti>Ker,  for  appellees. 

COLLARD,  J.,  (after  stating  the  facts.) 
It  is  a  common  practice,  often  recognized  In 
oar  courts,  for  <me  defendant  or  one  party 
to  adopt  the  answers  of  another  defendant, 
or  the  pleadings  of  another  party,  wlthont 
In  terras  repleading  the  same  matter,  and 
such  pleadings  are  allowed  effect  by  the 
courts  for  the  party  making  them  his  own. 
In  so  far  as  applicable  and  consistent.  When 
defoidant  Marshall  adopted  the  answer  of 
the  Wac»  State  Bank,  it  was  still  in  coart 
The  snbseqnent  dismissal  of  the  bank  wonld 
not  require  him  then  to  replead  Its  defenses 
alrentdy  adopted  by  him.  He  was  not  dis- 
misaed.  and,  when  other  defendants  adopted 
his  answer,  they  made  his  answer  and  de- 
fenses their  own,  with  all  matters  included 
tb«%ln.  Indeed,  we  are  of  opinion  that  the 
dittmlssal  of  the  bank  would  not  so  eliminate 
from  the  record  Its  answer  as  that  It  could 
not  afterwards  be  referred  to  and  adopted 
by  other  parties.  It  wtfs  still  a  part  of  the 
record  of  the  case,  together  with  the  order 
of  dlamissaL  Its  answer  contained  a  gen- 
eral (lemnrrer,  whi<^  coold  be  made  avail- 
able to  other  defmdants  adopting  the  answer 
before  or  after  Its  dismissal. 

Aiipellant's  contention  that  the  answer 
would  not  embrace  the  demurrer,  cannot  be 
upheld.  "The  defendant  may  plead  (is  many 
several  matters,  whether  of  law  or  fact,  as 
he  shall  think  necessary  for  his  defense,  and 
which  may  be  pertinent  to  the  cause."  Bev. 
St  art.  1203:  Rules  Dlst  Ct  7,  20  S.  W. 
Itep.  zli. 

The  assignments  do  not  raise  the  question 
that  It  was  too  late  to  file  an  answer  after 
the  Judgment  by  default  was  taken,  prob- 
ably -for  the  BatHdent  lesson  that  In  the 
same  judgment  leave  was  granted  to  de- 
fendants to  answer,  thus  qualifying  the  in- 
tertocntory  Judgment  to  that  effect,  to  which 
plaintiff  did  not  except,  and  has  not  yet 
objected.  If  the  ordinary  effect  of  an  In- 
terlocntory  Judgment  by  default  Is  to  deptlre 
the  defaulting  defoidant  of  tlie  privilege  of 
an  answer,  the  order  or  Judgment  Itself  may 
limit  such  effect,  and  grant  the  privilege, 
as  was  expressly  done  in  this  case  without 
objection.     Boles  v.  Lintbicum,  48  Tex.  221. 

It  was  not  necessary  that  the  beneficiaries 
of  the  deed  of  trust  should  accept  thereunder 
before  the  levy  of  plalntifTs  attachment,  in 
order  to  give  It  effect  superior  to  the  attach- 
moit  lien.  The  trust  was  at  once  accepted 
by  the  trustee,  and,  in  the  absence  of  repudia- 
tion by  the  benefldaries,  his  acceptance 
woold  loure  to  their  benetlt,  as  has  been  de- 
cided by  this  court  In  reference  to  the  same 
histnunent.  Bank  v.  Marshall,  1  Tex.  dv. 
App.  711,  23  &  W.  Rep.  246;  Wallls  v. 
Beaactaamp,    15   Tex.    SOU;  Monteomery    t. 


Gulton,  18  Tex.  747.  Findhig  no  error  b> 
tht  jud«mait  of  the  court  b^ow,  it  is  af- 
firmed. 


SAN  ANTONIO  &  A  P.  BY.  CO.  v.  KNIP- 

FIN. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  11, 

1893.) 

cokvebbion— exempulry  dlmaobs  —  flbadima— ^ 
Evidence — Inbthuctions— Remittitdr. 

1.  An  allegaticn,  in  a  petition  daimini;  ex- 
emplary damages,  that  the  act  of  conversioa 
complained  of  was  done  unlawfully,  wantonly,, 
and  maliciously,  and  with  the  fraudulent  in- 
tent to  deprive  plaintiff  of  the  value  of  certain 
coal,  was  sufficient,  without  stating  the  cir- 
onmstances  showing  it  to  have  been  so  done. 

2.  There  is  no  error  in  allowing  one  who. 
has  recovered  verdict  for  a  certain  amount, 
and  interest  thereon,  as  exemplary  damages, 
to  remit  the  interest. 

3.  A  charge  directing  the  jury  to  separate 
their  findings  of  actual  and  exemplary  dam- 
ages, "in  order  that  the  amount  of  either  or 
both  may  he  known,"  is  not  open  to  the  coii- 
strnction  that  the  jury  are  expected  to  find  ' 
both  actual  and  exemplar}-  damages. 

4.  Where  defendant  desires  to  use  as  a  de- 
fense against,  or  in  mitl^tion  of,  exemplary 
damages  for  nalng  certain  coai,  the  fact  that  it 
used  it  believing  that  it  had  a  legal  offset 
against  plaintiff  for  the  value  of  it,  it  should 
ask  for  a  diarge  submitting  that  view  to  the. 
jury;  and,  failing  to  do  so,  it  cannot,  on  ap- 
peal, have  such  matter  considered,  or  complain 
if  the  jury  did  not  take  it  into  conBideration. 

5.  A  petition  for  the  value  of  coal  shipped 
to  and  used  by  defendant,  alleging  that  the 
shipment  was  to  plaintiff's  order,  plaintiff 
drawing  kis  draft  on  defendant  for  the  value 
thereof,  with  bill  of  lading  attached,  on  which 
was  indorsed,  "Delivered  to"  S.,  (defendant,) 
that  the  draft  was  presented,  and  not  paid, 
but  that  defendant  took  possession  of  the  coal, 
and  appropriated  it  to  its  use,  without  plain- 
tiffs consent, — states  an  action  in  tort  for  con- 
vei-sion,  in  which  exemplary  damages  can  lie, 
provided  the  conversion  was  attended  with  dr- 
oumstnnces  of  fraud,  malice,  or  wanton  regard 
of  plaintiff's  rights. 

6.  The  evidence  fkowed  that  the  coal  was 
allowed  to  go  onto  defendant's  road  on  the 
promise  of  its  auditor,  in  the  presence  of  its- 
general  manager,  that  it  would  not  be  used  by 
defendant  till  paid  for;  plaintiff  refusing  to 
allow  it  thus  to  get  into  defendant's  hands,  ex-* 
cept  on  this  promise..  There  was  also  evi- 
dence that  the  cool  was  used  by  defendant 
without  payment,  on  orders  of  the  auditor  from 
its  main  olfice,  it  claiming  an  offset  against  the 
coal  by  reason  of  a  prior  transaction,  which 
claim  was  found  baseless.  Held,  that  the  jury 
were  warranted  in  concluding  that  there  was 
a  wanton  disregard  of  plaintiff's  rights,  and  a 
purpose  to  defraud  him  of  his  coal,  or  harass 
him  in  the  assertion  of  his  rights  thereto,  au- 
thorizing exemplary  damages. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  H.  L.  S.  Kniffin  against  the  Son 
Antonio  &  Aransas  Pass  Raflway  Com- 
pany. Judgment  for  plaintiff.  Defendant  up- 
l)eals.    Affirmed. 

Upffon  A  Bergstrom,  fbr  appellant.  J.  M. 
HcLeary,  ftir  appellee. 

Condnsions  of  Fact 
JAMES,  a  J.    (1)  The  ptadntiff,  H.  li.  Knlf- 
fln,  sued  Ike  appellant  for  the  valoe  of  certata 
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coal,  amounting,  as  daimed,  to  the  sum  of 
f  2,333,  ablpped  to  and  used  by  appellant  be- 
tween February  26,  1890,  and  March,  1890. 
All  of  the  petition  was  struck  out,  on  ex- 
ception, except  the  claim  for  value,  as  above, 
and  those  portions  upon  which  exemplary 
damages  were  asked,  in  the  sum  of  $10,000. 
No  exception  was  presented  by  Kniffln  to 
tiie  action  of  the  court  striking  out  part  of 
his  petition  as  aforesaid.  On  the  contrary, 
be  is  asldng  affirmance  of  the  Judgment  Ap- 
pellant does  not  ask  a  reversal  for  any  error 
in  the  Judgment  against  it  for  the  $2,333 
actual  damages,  and  we  luve  only  to  con- 
sider the  record  as  to  errors  assigned  in 
reference  to  the  finding  of  $1,000  exemplary 
damages.  The  Jury  returned  a  verdict  for 
exemplary  damages  in  the  sum  of  $1,000, 
with  8  per  cent,  interest  per  annum  from 
date  of  apiwoprlatiug  the  coal,  which  interest 
was  remitted  by  plaintiff  In  the  district 
court  The  exception  to  plaintiffs  pleadings 
which  were  overruled  was  a  general  one,  as 
follows:  "To  the  allegation  in  the  petition 
claiming  exemplai?  damiges,  because  said 
petition  falls  to  state  any  facts  entitling 
plaintiff  to  recover  such  damages."  The  peti- 
tion alleges  that  the  shipment  of  coal,  in 
each  instance,  was  to  plaintiff's  wder;  plain- 
tiff drawing  his  draft  on  the  defendant  for 
the  value  thereof,  with  bill  of  lading  at- 
tached, upon  which  was  Indorsed,  "Delivered 
to  the  San  Antonio  and  Aransas  Pass  Rail- 
way." It  also  alleges,  in  connection  with 
eadi  separate  shipment  that  "the  draft  was 
duly  presented,  and  not  paid,  but  neverthe- 
less the  defendant,  through  its  officers, 
agents,  and  servants,  took  forcible  possession 
of  the  car  load  of  coal,  and  unlawfully, 
wantonly,  and  maliciously  appropriated  the 
same  to  its  use  and  benefit,  without  plain- 
tiff's consent,  and  with  the  fraudulent  and 
felonious  Intent  to  deprive  plaintiff  of  the 
value  tho-eof,  •  •  •  and  that  by  reason 
of  the  wrongful,  wanton,  and  outrageous  aot 
of  defendant's  officers,  agents,  and  servants, 
:Bnd  the  willful  and  wanton  and  utter  dis- 
r^^d  of  the  plaintiff's  rights  in  the  premises. 
In  taking  possession  of  his  property  without 
his  consent,  and  fm-cibly  appropriating  the 
same  to  the  use  of  the  defendant  and  by  the 
refusal  of  all  compensation  for  sold  grievous 
wrongs  and  flagrant  trespasses,  the  defend- 
ant has  become  liable  to  pay  to  the  plaintiff 
vindictive,  punitory,  and  exemplary  damages, 
for  which  plaintiff  prays  in  the  sum  of  ten 
thousand  dollars."  (2)  The  answer  was  a 
general  denial,  and  also  a  set-off  In  the  sum 
of  $3,060.37,  based  on  allegations,  in  sub- 
stance, as  follows:  That  said  coal  was 
shipped  under  an  order  given  by  defendant 
on  or  before  November  18,  1889;  that,  prior 
to  the  shipment  of  said  coal,  defendant  had 
received  from  plaintiff  on  said  order  9,120% 
tons  of  coal;  that  in  said  order  the  plaintiff 
was  directed  to  consign  said  coal  to  defend- 
ant from  McAIester,  in  the  Indian  Territory, 
via  West  Point  Tex.,  to  Yoakum,  Tex.;  that 


plaintiff  accepted  such  order  and  instrudluis. 
but  did  not  consign  tLe  coal  to  Yoakam,  and 
caused  it  to  be  stopped  at  West  Point;  that 
defendant  was  to  pay  the  freight  and  that 
defendant  had  an  arrangament,  as  plaintifl 
knew,  w4th  the  Missouri,  Kansas  &  Texas 
Railway  Company,  over  which  the  coal  was 
sent  by  which  defendant  was  entitled  to 
$1  pa*  ton  upon  all  shipments  to  Yoakuui, 
Tex.,  which  would  lea7e  a  net  rate  of  $iX6 
pet  ton  to  West  Point;  ttiat  the  rate  f^vm 
McAIester  to  West  Point  on  coal  that  was 
not  shipped  through  to  Yoakum  was  $3  per 
ton;  and  that  by  plaintiff  not  shipping  tlw 
coal  to  Yoaktun,  as  per  agreement,  de- 
fendant was  caased  damage  in  the  sum  ol 
50  cents  per  ton  on  the  6,120V(i  tons,  amount- 
ing to  $3,060.37,  asked  to  be  allowed  defend- 
ant ag^ilnst  plaintiff.  The  portions  of  the 
C(<iu-t's  charge  assigned  as  error  are  as  fol- 
lows: "Second.  The  plaintiff  further  claims 
that  he  Is  entitled  to  recover  from  the  de- 
fendant exemidary  damages  for  the  alleged 
wrongful  conversion  of  plaintiff's  coal;  and 
upon  this  subject  you  are  charged  that  if 
you  believe  from  the  evidence  that  the  de- 
fendant in  willful  and  wanton  disregard  of 
plaintiff's  rights  to  the  coal,  took  possession 
thereof  without  his  consent,  and,  without 
compensation,  appropriated  the  same  to  the 
use  and  benefit  of  the  defendant  nndw 
such  circumstances  as  operated  as  a  fraud 
upon  plaintiff's  rights,  or  in  willful  and 
wanton  disregard  thereof,  then  you  may,  in 
addition  to  the  price  of  the  coal,  find  ex- 
emplary damages  in  such  sum,  in  view  of 
all  the  circumstances  surrounding  lite  com- 
mission of  the  alleged  trespass,  as  yon  may 
think  right  and  proper."  "Fourth.  In  your 
verdict  you  are  instructed  to  separate  your 
findings  of  actual  and  exemplary  damage, 
in  order  that  the  amount  of  either  or  botli 
may  be  shown."  The  court  also  gave  the 
following  in  diarge  to  the  Jury:  "The  de- 
fendant claims  an  offset  against  plnintllf 
of  $3,060.37,  by  reason  of  an  overcharge  in 
freight  paid  by  defendant;  and  upon  this 
subject  you  are  charged  that  if  you  believe 
from  the  evidence  that  the  defendant  di- 
rected the  plaintiff  to  cause  the  coal  to  be 
shipped  to  the  town  of  Yoakum,  and  the 
plaintiff  disregarded  said  instruction,  and 
shipped  the  same  to  the  town  of  West  Point, 
whereby  the  defendant  was  compelled  to 
pay  an  Increased  rate  of  freight  In  the  sum 
of  $3,060.37,  then  you  will  allow  the  defend- 
ant thajt  sum  in  offset,  unless  yon  beliere 
from  the  evidence  that  the  shipment  to 
West  Point  was  by  and  with  the  consent  of 
the  defendant  and  that  consent  may  be  es- 
tablished by  word  or  oath  of  defendant" 
The  evidence  l^  which  the  verdict  for  ex- 
emplary damages  is  supported,  if  sufficient  in 
law  to  support  it,  is  as  follows:  The  testi- 
mony of  Kniffln  is,  in  substance,  that  he  had 
not,  on  or  about  November  17,  1889,  agreed 
to  ship  the  coal  to  Yoakum,  instead  of  to 
West  Point,  unless  the  defendant  would  have 
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paymeat  for  the  coal  delivered  at  West 
Point  guarantied,  which  was  never  done; 
that,  before  shipping  to  Yoakum  the  coal 
sued  tar,  he  had  a  conversation  with  A.  G. 
Cooper,  the  auditor  of  defendant's  road,  and 
Cooper  promised  him  that  if  he  would  bill 
tbe  coal  through  to  Yoakum,  so  as  to  give 
Oyem  the  benefit  of  the  through  rate  of 
freight,  the  coal  would  be  left  on  the  side 
track,  and  none  of  it  would  be  used  until  it 
waa  paid  for;  that,  when  the  bank  reported 
the  drafts  not  paid,  he  went  to  San  Antonio, 
and  saw  Mr.  Oooper  about  it,  who  said  that 
the  company  had  not  paid  the  drafts,  but 
had  used  the  coal,  and  that  "I  would  have 
to  see  their  attorneys  about  it;"  tliat  he  then 
went  to  the  company's  attorneys,  and  was 
by  tbem  informed  that  the  drafts  had  not 
been  paid  because  they  had  a  claim  on  him 
for  about  $3,000  freight  overdiarges  on  coal 
-Shipped  from  November  to  February;  that 
be  then  went  to  Yoakum  to  look  after  his 
coal,  but  on  arriving  there  found  the  coal 
had  been  nearly  all  used;  saw  the  agent  at 
Yoakum,  and  asked  him  about  the  coal,  and 
tbe  agent  said  he  did  not  Hke  to  tell  tales 
out  of  school,  but  the  company  "has  been 
using  your  cool  without  paying  for  It."  He 
was  also  Informed  by  another  agent  that 
orders  had  been  received  from  the  main 
<itB.ee  to  use  tbe  coal.  Knlffln  also  testified 
that  he  told  Mr.  Cooper  oh  February  19, 
1890,  when  Cooper  gave  his  personal  as- 
surance that  the  coal  would  not  be  used 
tintil  paid  for,  that  he  would  ship  aU  coal 
thereafter  to  Yoakum.  It  was  In  evidence 
that  B.  F.  Yoakum  was  general  manager 
of  the  road.  A.  G.  Cooper  testified  that 
the  coal  was  ordered  .by  the  general  manager 
of  the  San  Antonio  &  Aransas  Pass  Rail- 
xv.iy  Company,  and  was  shipped  to  the  order 
of  Kniflln,  to  be  delivwed  to  defendant  on 
Us  order.  Defendant  agreed  to  pay  |2.25 
I»or  ton  for  the  coal  free  on  board  at  the 
mines.  The  freight  was  to  be,  and  was, 
j-.aid  by  defeudaut.  Defendant  used  the  coal, 
and  it  considered  it  had  a  right  to  take 
it,  as  an  offset  to  a  claim  it  had  against 
Knlffln.  "I  gave  Mr.  Kniflin  my  personal 
promise  that  tbe  coal  would  not  be  used  until 
imid  for.  I  directed  our  agent  at  Yoakum  to 
use  the  coal  as  an  offset  to  our  dalm  against 
Mr.  Knlffln."  The  agent  at  Yoakum  testi- 
fied that  he  received  this  order  from  the 
main  office,  thus  identifying  Cooper  with  the 
main  office.  The  foregoing  Is  the  substance 
of  the  testimony  upon  which  the  verdict  of 
the  Jmy  for  exemplary  damages  must  stand, 
If  at  aU.  The  assignments  of  error  raise 
the  following  questions,  only:  First.  Did  the 
court  err  in  ovorullng  the  exception  above 
mentioned  to  plaintiff's  petition?  Second. 
Did  tbe  conrt  err  in  submitting  to  the  jury 
the  question  of  exemplary  damages,  for  the 
reason,  as  appellant  puts  It,  that  there  was 
no  evidence  authorizing  a  recovery  of  ex- 
emplary damages,  the  uncontradicted  evi- 
dence showing  that  the  coal  sued  for  was 


sold  by  plalutift  to  defendant  at  s  fixed 
price,  and  shipped  to  defendant  over  its  line 
of  road,  and  defendant  received  and  used  the 
coal  without  paying  therefor,  and  failing  to 
pay  for  It  because  def^idant  then  believed, 
In  good  faHh,  that  it  had  a  legal  offset 
against  plaintiff  for  the  value  of  the  coal? 
Third.  Did  the  court  err  in  giving  the  fourth 
charge,  on  tbe  ground,  as  appellant  states 
It,  that  It  assumes  that  the  jury  could  and 
must  find  a  verdlot  for  plaintiff  for  both 
actual  and  exemplary  damages?  Fourth. 
Did  the  court  «t  In  permitting  a  remittitur 
of  interest  In  connection  with  the  finding 
of  exemplary  damages? 

Conclusions  of  Law. 

The  court  did  not  err  In  overruling  the  ex- 
oeptiwi.  The  aUegutlcHi  that  the  act  com- 
plained of  was  done  unlawfully,  wantonly, 
and  maliciously,  and  with  the  fraudulent  in- 
tent to  deprive  plaintiff  of  the  value  of  the 
coal,  was  sufficient,  without  alleging  the  cir- 
cumstances showing  it  to  have  been  so  done. 
Cone  V.  Lewis,  64  Tex.  331;  Gross  v.  Hays, 
(Tex.  Sup.)  11  8.  W.  Rep.  523.  Nor  was 
any  error  committed  in  the  charge  directing 
the  jury  to  separate  their  findings  of  actual 
and  exemplary  damages,  "In  order  that  the 
amount  of  either  or  both  may  be  known." 
Taken  together  with  the  remainder  of  the 
charge,  the  Jury  could  not  have  understood 
that  they  were  expected  to  And  both  actual 
and  exemplary  damages,  and  the  concluding 
part  of  that  clause  In  quotation  marks  above 
excludes  that  understanding  of  It.  The  In- 
terest that  was  remitted  was  a  part  of  the 
exemplary  damages  found,  and  this  assign- 
ment of  error  Is  not  well  taken. 

The  appeUant  contends  that  the  court  erred 
In  submitting  the  question  of  exemplary 
damages,  and  that  the  verdict  for  excniplarj- 
damages  was  contrary  to  the  law  and  the 
evidence,  as  the  imcontradlcted  evidence 
shows  that  the  coal  sued  for  was  sold  by 
plaintiff  to  defendant  at  a  fixed  price,  and 
shipped  to  defendant  over  Its  Ihie  of  road, 
and  defendant  used  the  coal  without  paying 
therefor,  and  falling  to  pay  for  It  because 
defendant  then  b^eved.  In  good  taittx,  that 
It  hart  a  legal  offiset  against  plahitlff  for  the 
value  of  the  coal.  The  charges  of  the  court 
are  not  complained  of,  as  not  stating  cor- 
rectly the  rule  In  reference  to  exemplar}- 
damages,  and  the  above  contention  Is  not 
well  founded,  for  two  reasons:  (1)  Because 
there  was  evidence  going  to  show  that  tho 
sale  had  not  been  fully  consummated  when  de- 
fendant used  the  coal,  and  (2)  If  defendant 
desired  to  use,  as  a  det&aae  against,  or  In 
mitigation  of,  exemplary  damages,  the  fact 
that  the  coal  was  used  because  defendant 
believed.  In  good  faith,  that  It  had  a  legal 
offset  against  plaintiff  for  the  value  of  the 
coal,  defendant  should  have  asked  a  charg" 
submitting  that  view  of  the  case  to  the  jury. 
Having  failed  to  ask  such  matter  submitted, 
defendant  is  in  no  position  to  have  this  court 
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eomSider  such  inatter,  or  to  complain  If  tbe 
]TUT  did  not  take  it  into  conaideraticm. 

These  matters  disposed  of,  we  have  the  re- 
maining questi(Mj,  —  that  of  determining 
whether  or  not  this  was  a  ease  In  which 
exemplary  damages  could  lie;  and,  tf  so,  the 
more  Berious  question  of  whether  or  not 
there  was  evidence  upon  which  a  verdict 
for  such  damages  can  legalljr  rest. 

Bxemplary  damages  will  not  ordinarily  lie, 
in  action  for  breach  of  contract  This  action, 
according  to  the  {deadlngs  of  plaintift,  was 
for  the  value  of  coal  converted  by  the  de- 
fendant, the  title  to  which  remained  In  plain- 
tiff,—thus  stating  a  tort;  and  it  is  weU  set- 
tled that  such  damages  lie  In  suits  for  the 
tort  known  as  conversion  in  proper  cases,— 
that  is  to  say,  where  the  act  conatltutlni; 
a  conversion  has  lieeii  attended  with  drnujn- 
Btances  of  fraud,  malice,  or  wanton  disregard 
of  tlie  rights  of  plalntlS.  Cole  ▼.  Tockor,  6 
Tex.  266;  Oliver  v.  Chapman,  15  Tex.  409; 
Railway  Ca  v.  Shirley,  64  Tex.  125;  KtAb 
v.  BanlLhead,  18  Tex.  228;  Gordon  t.  Jones, 
27  Tex.  620;  Gross  v.  Hays,  <Tex.  Sup.)  11 
S.  W.  Bep.  523.  The  evidence  clearly  shows 
that  the  coal  was  shipped  to  plaintiff's  order, 
and  the  defendant,  not  paying  the  drafts, 
did  not  obtain  the  bills  of  lading,  or  an  order 
entitling  it  to  the  coaL  It  also  cle.-iriy  ap- 
pears that  the  coal  was  allowed  by  plaintiif 
to  go  upon  defendant's  line  of  raih-oad  to 
Yoakum,  and  thereby  come  into  the  (niBtx>dy 
of  defendant,  upon  the  promise  of  one  of 
defendant's  officers— A.  G.  Cooper,  the  an- 
ditoi>^that  it  would  not  lie  used  by  defendast 
until  it  was  paid  for.  It  seems  that  the  gen- 
eral manager  of  defendant's  road  was  pres- 
ent when  this  promise  was  made.  The  ev- 
idence also  shows  clearly  that  the  coal  was 
used  by  defendant  without  being  paid  for. 
That  a  conversion  of  the  coal  to  defendant's 
use  took  place,  is  evident;  but,  to  render  the 
defendant  liable  in  damages  beyond  what 
was  necessary  to  comi>0isate  plaintiff  for  the 
value  thereof,  requires,  in  addlti<Hi  to  the 
act,  that  it  was  done  under  some  or  one  of 
the  aggravated  circumstances  above  in- 
dicated. What  circumstances  are  shown  in 
the  evidmce,  surrounding  this  act  of  convtav 
sion?  The  Jury  were  authorized,  from  what 
was  before  them,  to  conclude  that  Kniflln 
refused  to  allow  his  coal  to  go  upon  defend- 
ant's line  of  road,  and  into  its  hands,  with- 
out first  t>eing  paid  therefor,  and  that  he 
was  induced  to  relax  this  position,  and  allow 
this  to  be  done,  on  the  promise  of  the  com- 
pany's auditor  that  If  the  coal  was  shipped 
through  to  Yoakum,  thereby  enabling  defend- 
ant to  save  on  its  freight,  the  samfC  would 
not  be  used  until  paid  for.  They  further 
could  fairly  conclude  that  this  promise  was 
made  in  the  presence  of  B.  F.  Yoakum,  the 
g^ieral  manager  of  the  road,  and  therefore 
that  it  was  the  act  of  the  defendant,  and, 
further,  that  the  imderlying  purpose  of  de- 
fendant in  making  such  promise,  and  in  thus 
Obtaining  custody  of  the  coal,  was  to  use  It 


and  not  pay  for  it,  or  at  least  to  dday  unit 
harass  plaintiff  in  the  collection  of  hl» 
money,  by  Interposing  a  plea  of  olfset,  whicii 
the  Jury  ascertained  to  be  unfounded  in  fact. 
If  the  Jury  took  this  view  ot  the  case,— and  it 
was  not  inconsistent  with  the  facts,  after 
they  had  ascertained,  under  a  prouef  cl:ai^, 
that  the  claim  for  set-off  was  baselebs,- we 
are  unable  to  say  that  their  verdict  for  ex- 
etig>iary  damage*  was  wrong.  The  clrmni- 
ttances  under  which  defendant  obtained  the- 
IKtssession  of  the  coal,  and  the  subsequtoit  ap- 
propriation (rf  it,  would  Indicate  an  act  char^ 
acterteed  by  a  wanton  disregard  of  plaintlflr* 
rif^ts,  and  a  purpose  either  to  defnittd  plaln- 
tifl  of  bis  ooal,  or  to  harass  him  In  the  as- 
sertion of  his  rights  thereto,  and  we  nadcr- 
stand  tlie  decisions  in  this  state  a«  |M>r- 
mlttlng  exemplary  damages  in  cases  showing 
these  attending  circumstances.  The  verdict 
not  appearing  excessive^  the  Judgment  la  af- 
firmed. 


McKEESN  et  aL  v.  JAMES  et  aLi 

(Court  Af  CivU  Appeals  of  Texas.    Oct.  11, 

1803.) 

KoBTSAOES  -Absolute  Dbed  —  Statvxb  op  Lut- 

ITATIOKB. 

1.  Where  it  is  sought  to  declare  a  deed 
absolute  on  its  face  a  mortgage,  the  burden  of 
proof  is  on  the  party  asserting  such  claim,  and 
in  determining  such  question  the  situaticm  of 
the  parties,  and  all  the  attending  circam- 
atances,  at  the  time  the'  deed  was  agreed  oa 
and  made,  are  to  be  considered. 

2.  Where  a  personal  judgment  is  o1>taioed 
on  a  note  secured  by  mortgage,  the  note  i» 
merged  in  the  judgment,  which  also  carries 
with  it  the  mortgage  lien,  and  an  action  on  the 
original  indebtedueas  will  not  stop  tine  running 
of  the  statute  of  limitations  against  the  judg- 
ment. 

3.  A  grantee  in  a  deed  absolute  in  form. 
but  intended  as  a  mortgage,  cannot  enforce  the 
lien  thereof,  where  he  is  not  in  possession  un- 
der it,  after  the  debt  secured  is  barred  by  lim- 
itation. 

ErtW'  from  district  coiul,  Bexar  county; 
George  H.  Noonan,  Judge. 

Treepass  to  try  title  by  A.  C.  McKeen  and 
others  against  John  H.  JTames  and  others. 
There  was  a  Judgment  In  favor  of  drfend- 
ants,  and  plaintiffs  bring  error.    Affirmed 

Domian  &  Franklin,  Joihn  Ireland,  Shook 
St  Von  der  Hoeven,  and  John  A.  &  N.  O. 
Green,  for  plaintiffs  in  error.  Simpson  & 
James,  for  defendants  in  error. 

NEILL,J.  A.  O.  McKeen,  the  ancestor 
of  appellants,  on  the  18th  day  of  December. 
1875,  sued  appellees  in  the  district  court  at 
Bexar  county,  in  trespass  to  try  title,  for 
1,000  acres,  undivided  interest  la  one-third 
of  a  league  in  name  of  Adam  Stafford,  sit- 
oated  in  Bexar  county.  J<^in  James,  who 
claimed  the  remainder  of  the  ooe-thln) 
league,  was  also  mad«  a  purty  defeadant, 
who  having  died  during  the  pendoicy  o' 
the  salt,  his  executors,  John  H.  and  Annie 
JTamea,  wore  made  psrtiea,  aad  •  partitioB 

'Rehearing  d^ied. 
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ot  the  peopetty  prayed  for  by  appelltnts, 
between  themselTea  and  tlie  eetate  of  John 
Jame&  On  September  4,  1888,  oil  the  de- 
fendants except  the  Jameies  filed  their  aec- 
<md  amended  original  answer.  Betting  np— 
First,  a  plea  of  not  gnUtr;  aecond,  that  a 
■certain  deed  frcm  John  H.  Hemdon  to  J. 
L..  and  A.  O.  McKeen,  of  date  January  7, 
1867,  waa  made  by  said  Herndon,  and  In- 
tended by  Mm  and  the  McKeens  as  a  mort- 
gage oidy,  to  secure  the  payment  by  Hero- 
-dou  of  his  note  bearing  that  date  to  J.  It. 
and  A.  C.  McKeen,  for  the  sum  of  $1,606; 
third,  that  the  debt  evidenced  by  said  note 
-was  usurions,  and  the  interest  not  collecti- 
ble; fourth,  that  they  are  the  owners  of 
tlie  laud  sued  for,  claiming  the  aame  under 
■a  deed  from  Hemdon's  assignee  In  bankrupt- 
cy dated  August  31,  1868;  and,  fifth,  that 
tlie  debt  and  interest  that  said  deed  from 
Ht'Tndon  to  plaintifrs  was  given  to  secure 
are  barred  by  the  statute  of  limitations. 
Appellants,  as  sole  heirs  of  A.  C.  McKeen, 
on  the  4th  of  September,  1888,  filed  their 
flrst  amended  supplemental  petition,  adopt- 
ing the  original  petition  of  their  ancestor, 
A.  C.  McKeen,  and  pleaded  fully  the  facts 
attending  the  execution  of  the  instrument 
Xrom  Hemdon  to  A.  O.  and  J.  !>.  McKeen, 
for  the  purpose  of  showing  that  it  was  an 
alHioluto  deed  of  conveyance,  as  upon  its 
face  it  purported  to  be,  and  that  the  note 
of  $1,605  was  given  after  the  deed  was  exe- 
■cuted,  in  pursuance  of  a  subsequent  agree- 
ment between  them  that  Herndon  should 
have  the  privilege  of  repurchnsing  tlie  land 
within  60  days,  upon  paying  the  amount 
specified  in  the  note,  and  that  it  was  given 
merely  as  a  memorandum  of  the  amount  to 
he  paid  on  the  repurchase;  that  afterwards, 
to  wit,  on  the  ISth  of  September,  1868,  judg- 
ment was  rendered  in  the  district  court  of 
Galveston  county,  In  favor  of  the  McKecns, 
for  the  sum  of  money,  in  gold,  mentioned 
in  said  noto,  reducod  to  currency,  mnkhig 
In  currency  $2,102.55,  and  for  other  sums 
owing  by  Herndon  to  said  McKeeus,  mak- 
ing in  all  $3,061.48,  with  interest  at  12  per 
cent,  per  annum  until  paid,  upon  which  judg- 
ment an  execution  was  issued  on  Septem- 
ber 18,  1868,  returned  "Not  satisfied"  No- 
rember  30,  18(58;  that  said  Judgment  had 
never  been  paid;  that  J.  L.  McKeen  had 
conveyed  to  A.  C.  McKeen  his  interest  in 
the  land  in  controversy,  whereby  all  inter- 
est of  said  J.  L.  McKeen,  of  whatever  char- 
acter, in  said  land,  or  claims  connected  there- 
with, became  the  property  of  A.  C.  McKeen. 
Appellants  then  pray  tliat,  should  the  court 
hold  said  deed  to  be  a  mortg<ige,  they  have 
judgment  foreclosing  the  lien  on  said  land 
for  said  $2,102.55  of  said  judgment,  and  12 
per  cent,  interest  tlien>on  from  date  of  its 
rf-ndltlon.  The  said  defendants  then  plead 
that,  if  said  debt  was  ever  reduced  to  judg- 
ment, it  was  a  personal  judgment  only,  and 
merged  the  debt,  and  that  the  debt  was 
barred  by  the  statute  of  limitations,  which 


they  plead  against  it,  and  the  fbre<dosiire 
of  tl>e  alleged  lien  th^^'under.  On  March 
9,  1877,  the  plaintiffs  amended  their  plead- 
ing, setting  out  fully  the  facts  and  drcmn- 
Btancea  nnder  wbic3i  the  deed  and  note  for 
$1,606  were  executed  to  them  by  Hemdon, 
arerring  that  the  deed  was  intended  as  an 
abaolnte  canveyance  of  the  property,  and  the 
■Ate  as  a  mere  memorandum  of  the  amount 
that  Hemdon  should  pay  within  60  days 
from  its  date,  in  the  event  be  exercised  tlie 
privilege  given  him  by  the  McKeens  to  re- 
purchase the  property  within  that  time.  In 
such  amended  pleading,  tiiey  asked  that,  if 
the  deed  should  t>e  held  a  mortgage,  th^ 
have  a  foreclosure  of  the  same  on  the  lands 
for  $1,500,  gold,  with  Interest  from  the  date 
it  was  due.  In  this  pleading  .the  judgment 
described  ia  tlieir  first  uacnded  supplemen- 
tal petitioB,  filed  Septemba  4,  1886,  was 
in  no  way  moitiooed.  On  8epteml>er  S, 
1888,  the  case  was  tried  by  a  jury,  and 
tlie  question  was  submitted  as  to  whether 
the  instrument  of  January  7,  1867,  purport- 
ing upon  its  fkce  to  tie  an  absolute  deed 
of  conveyance,  was  in  fact  such  deed,  or  a 
mortgage,  and,  if  the  latter,  whether  the 
lien  it  WHS  given  to  secure  was  barred  by 
the  statute.  Upon  the  jury  finding  it  to  be 
a  mortgage,  and  the  lien  Iiarred  by  statute, 
a  Judgment  was  rendered  In  favor  of  deifend- 
ants,  from  whi<^  Judgmmt  this  appeal  was 
takoo.  The  questions  for  determination  ^xe: 
First  Was  tlie  instrument  from  Hemdon, 
of  January  7,  1867,  to  the  McKeens,  which 
purported  upon  its  fhce  to  lie  an  abs<tete 
deed  of  conveyance,  upon  a  proper  charge 
of  the  law  by  the  court,  and  npon  sufildent 
evidence,  rightfully  found  by  the  verdict 
of  the  Jury  to  be  a  mortgage?  Second.  If 
the  finding  of  the  jury  that  it  was  a  mort- 
I  gage  is  correct,  was  the  ddM  It  was  given 
I  to  secure,  upon  a  proper  charge  and  upon 
;  sufficient  evidence,  rightfully  found  by  the 
jury  to  l>e  barred  by  the  statute  of  Umlta- 
j  tions?  TUrd.  If  the  debt  was  barred  I^ 
I  the  statute,  could  appellees  avail  themselves 
!  of  such  bar  as  a  def^ise  to  app^lanta'  ac- 
tion? 

I  Oonclusions  of  Fact. 

I      First.  John  H.  Hemdon,  on  the  1st  day  of 
'  September,  1S51,  was  the  owner  of  one-thii-d 
I  of  a  league  of  &e  land  described  in  tlie 
I  petition  of  A.  C.  McKeen,  filed  in  this  case 
!  December    IS,    1875,    and    appellants    and 
I  appellees  all  claim  the  land  in  controversy 
I  under  said  Hemdon,  as  their  common  source. 
Second.  A.   C.    McKeen,   the   original   plain- 
tiff,  died  since  the  institution  of  suit,  and 
L.    C.   McKeen,   Byron  McKeen,   and    Rob- 
.  ert    L.    McKeen,    plaintiffs,    are    the    only 
heirs  of  A.  C.  McKeen,  and  as  such  are  eu- 
■  titled   to  his  property.    Tliird.  John  James, 
]  one  of  the   original  defendants,   died   sim-o 
the  institution  of  this  suit,  and  Annie  Jaino.4 
and  J.  H.  James  are  the  duly-qualified  ex- 
I  ecutors  of  his  estate.    Fourth.  At  the  time 
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thU  Boit  was  instituted,  John  James  was  the 
owner  of  one-third  tmdlTlded  interest  in  aald 
one-third  lea^e  surrey,  (it  being  the  por- 
tion of  land  not  sued  for  by  plaintiffs,) 
and  he  was  entitled  to  bare  the  same  par- 
titioned to  him,  and  his  said  executors  now 
bare  the  same  right.  Jolmi  James  acquired 
his  said  interest  since  the  1st  day  of  Sep- 
tember, 1867,  by  conveyance  duly  executed, 
from  said  Hemdon.  Fifth.  On  the  7th  day 
of  January,  1867,  John  H.  Hemdon  executed 
an  Instrument  In  writing,  in  the  form  of, 
and  purporting  on  its  tace  to  be,  a  deed,  to 
J.  L.  and  A.  0.  McKeen,  to  the  land  claim- 
ed by  the  api>ellants,  which  instrument  re- 
cited that  it  was  made  in  consideration 
of  the  sum  of  $1,600,  and  in  it  the  receipt 
of  said  money  was  acknowledged  by  said 
Hemdmi  from  aald  grantees.  Said  instm- 
taeat  also,  on  its  face,  purported  to  convey 
one-third  of  a  league  between  San  Antonio 
and  CastroTiUe,  it  being  the  bead  right  of 
John  Bonnett,  and  also  a  tract  of  800  acres, 
—part  of  the  William  T.  Neal  head  right. 
The  instrument  contained  a  general  warranty 
of  title  to  said  lands,  and  was  proven  up  and 
acknowledged  on  October  29,  1868,  by  James 
Sotlcy,  one  of  the  subscribing  witnesses,  and 
dnly  recorded  in  Bexar  county  on  November 
7,  1868.  Sixth.  On  May  23,  1874,  J.  L.  Mo- 
Komi  executed  to  A.  0.  McKeen  a  deed  con- 
veying the  land  in  controversy,  which  was 
recorded  in  Bexar  counly  on  May  28,  1874. 
Seventh.  The  evidence  by  which  the  verdict 
of  the  Jury  finding  said  Instrument  to  be  a 
mortgage,  and  as  to  the  debt  which  it  was 
given  to  secure,  is  supported  as  fbllows:  (1) 
The  testimony  of  J.  H.  Hemd<m  that  he 
executed  the  deed  to  secure  the  payment 
of  $1,600,  gold,  borrowed  by  him  from  the 
McKeens  on  the  day  it  was  executed.  That 
when  he  borrowed  said  money  he  gave 
them  hia  note,  payable  in  00  days,  for  $1,605, 
and  agreed  with  them  to  ship  them  sugar, 
UKdasses,  and  cotton  to  pay  the  same.  That 
the  instrument  was  not  delivered  as  an 
alisolute  deed,  but  as  an  escrow.  That  it 
was  delivered  to  James  Sorley  by  agreement 
with  the  McKeens,  to  be  held  by  him  in 
accordance  with  the  terms  of  his  receipt, 
signed  by  him,  which  is  as  follows:  "llec. 
Oalveston,  January  7th,  1867,  from  Jolm  H. 
llemdoD,  bis  deed  to  J.  L.  and  A.  C.  Mc- 
Keen, of  this  date;  the  following  tracts  of 
land  situated  in  Bexar  county,  to  wit:  One 
thousand  acres  on  the  Salado,  out  of  the 
head  right  of  Adam  Stafford;  a  tract  of 
1,476  acres  on  the  Protranco,  the  head  right 
of  .Tohn  Haines;  and  a  tract  of  800  acres  out 
of  the  head  ri^t  of  Wm.  T.  Neal,— which 
said  deed  Is  to  be  held  by  me  as  an  escrow 
for  sixty  days,  and  if .  at  that  time  the 
said  John  H.  Hemdon  fails  to  pay  to  the 
said  .T.  L.  and  A.  0.  McKeen  a  note  of- even 
date  with  this  receipt,  executed  by  the  said 
John  H.  Bemdon  in  favor  of  the  said  J.  L. 
and  A.  CS.  McKeen,  for  sixteen  hundred  and 
five  dollars  payable  sixty  days  after  date. 


then  tbis  above-mentioned  deed  to  be  de- 
livered to  the  said  J.  L.  and  A.  C.  McKeen 
as  a  deed  in  fee  simple  to  the  lands  therein 
described;  but  if  the  said  Hemdon  sliall 
pay,  or'  cause  to  be  paid,  to  said  J.  L.  and  A. 
C.  McKeen,  said  note,  at  or  before  matnrity. 
then  I  am  to  deliver  aald  deed  In  escrow 
to  said  Hemdon.  [Signed]  Jamea  Sorley.'* 
(2)  At  the  end  of  the  00  days,  the  note  not 
iK-ing  paid,  Sorley  delivered  the  deed  to  J. 
Li.  and  A.  C.  McKeen,  the  latter  ot  whom, 
in  his  depositions,  testified  ttiat  he  believed 
Hemdon  gave  him  the  note  at  the  time  lie 
gave  him  the  deed.  (3)  After  the  deed  was 
delivered  by  Sorley  to  the  McKeens,  they 
continued  to  hold  and  assert  against  Hem- 
don the  note,  and  in  an  account  rendered  by 
them  to  him  in  July,  1867,  the  note  is  men- 
tioned as  follows:  "Your  note  due  Mardi 
7tb,  $1,605.00;  commissions  for  4  months,  to 
July  7,  $213.88."  The  statement  in  which 
this  appenrs  shows  a  balance  against  Hem- 
don of  $1,873.06.  (4)  Afterwards,  hi  Decem- 
ber, 1867,  another  statement  was  rmdered 
by  the  McKeens  to  Hemdon,  as  follows: 
"July  7,  1867.  Amount  account  rendered. 
$1,873.96;  commissions  and  interest,  as  per 
agreement,  to  Dec.  27,  1867,  $363.97;  due 
this  day,  in  gold,  $2,227.93."  (5)  This  amount 
of  $2,227.93,  gold,  was  on  December  27, 
1867,  reduced  to  currency,  and  a  new  note 
taken  by  the  McKeens  from  Hemdon,  for 
$2,818.6a  («>  Upon  this  note,  J.  L.  and  A. 
G.  McKeen  sued  in  the  district  court  of  Gal- 
veston county,  and  recovered  Judgment  on 
June  6,  1868.  (7)  Execution  issued  on  this 
Judgment  November,  1868.  And  (8)  the  Judg- 
ment was  not  declared  on  in  this  suit  until  it 
was  by  the  pleading  filed  Septemlier  4,  18SS. 

Conclusions  of  Law. 

The  court  Instructed  the  Jury  that  *"the 
deed  from  Hemdon  to  the  McKeens  is  on 
its  face  nn  absolute  deed  to  the  land  in  con- 
troversy, and  to  change  the  manifest  char- 
acter of  said  deed,  and  to  establish  it  as  a 
mortgage,  the  burden  of  proof  rests  on  tli- 
defendants.  In  considering  the  issue  as  to 
whether  aald  deed  was  Intended,  at  the  time 
of  its  execution,  as  a  security  for  money,  and 
not  as  an  absolute  deed,  you  will  look  to  the 
evidence  disclosing  the  position,  respectively, 
of  the  parties  to  the  deed,  and  all  of  the  at- 
tending circumstances,  at  the  time  said  con- 
veyance was  agreed  upon  and  made.  If 
you  believe  the  defendants  have  establlsheil. 
by  a  preponderance  of  evidence,  that  the 
deed  in  question  was  Intended  and  executed 
as  a  security  for  money,  then  it  is.  In  law, 
a  mortgage."  The  charge  of  the  court  dear- 
ly presented  to  the  Jury  the  proper  test  and 
rule  for  determining  whether  the  Instrument 
In  question  was  a  mortgage.  The  tacts  ar« 
sufficient  to  show  that  it  was.  We  therefore 
answer  the  first  question  for  our  determiui- 
tion  in  the  afllrmative.  Alstin  v.  Cundlff,  Si 
Tex.  462;  Ruffler  v.  Womack,  80  Tex.  339; 
Loving  v.   Milliken,  68  Tex.  423;    Ulbl»  v. 
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Penny,  43  Tex.  560;  Hart  T.  Eppsteln,  71 
Tex.  752,  10  S.  W.  Rep.  85;  Gray  v.  Shelby, 
83  Tex.  406,  18  S.  W.  Rep.  809;  Ragland  v. 
Wisrock.  01  Tex.  395;  Smith  v.  Cassidy,  73 
Tex.  184,  12  S.  W.  Rep.  12. 

There  was  no  error  In  the  refosal  of  the 
court  to  glTe  the  second  and  third  special 
charges  asked  by  appellants,  because  the 
principles  of  law  enunciated  In  them  were 
substantially  given  in  the  conrt's  general 
charge,  and  It  was  unnecessary  to  repeat 
them. 

The  refusal  of  the  court  to  give  a  special 
charge  asked  by  appellants,  which  is  as  fol- 
lows: "If  you  believe  from  the  evidence 
that  Hemdon  executed  and  delivered  the 
deed  to  the  McKeena  In  the  morning  of 
January  7,  1867,  as  an  absolute  deed,  you 
will  find  in  favor  of  plain tUEs,  although  you 
may  believe  that  McKeens,  in  the  morning 
of  the  same  day,  agreed  with  Hemdon  to 
allow  him  to  redeem  or  repurchase  the  land 
by  paying  them  sixteen  himdred  and  Ave 
dollars  within  sixty  days.  Such  agreement, 
not  being  in  writing,  could  not  change  the  ef- 
.fect  of  the  deed  previously  delivered,  and 
could  not  convert  It  into  a  mortgage,"— is 
assigned  as  error,  l^e  evident  purpose  of 
asking  this  charge  was  to  submit  to  the 
Jury  the  effect  of  a  statement  in  A.  G.  Mc- 
Keen's  deposltionB  that  Hemdon  delivered 
the  deed  to  him  in  the  morning,  and,  in  the 
afternoon  of  the  same  day,  he,  to  enable 
Hemdon  to  repunduue  the  land  for  $1,605 
witiiin  60  days,  aUowed  the  deed  to  be 
placed  in  Sorley's  bands  as  an  escrow  for 
sudi  use  and  purpose.  McKeen,  In  the  same 
depositions,  had  testified  that  when  he  took 
the  deed  from  Hemdon  he  believed  that 
HemdcKi  gave  him  the  note  at  the  time.  Tlie 
issue  as  to  whether  the  deed  was  intended 
at  the  time  of  its  execution  as  a  security 
was  clearly  presented  to  the  Jury  In  the 
charge  of  the  court  It  has  been  held  im- 
proper for  the  court  to  emphasize  In  a 
charge  any  particular  portion  of  the  evi- 
dence, unless  It,  as  a  matter  of  law,  estab- 
lishes an  issue.  Medlln  v.  Wilklns,  60  Tex. 
416.  It  cannot  be  said  that  the  testimony 
of  McKeen,  upon  which  the  charge  was 
asked.  In  view  of  his  statement  that  he  be- 
lieved the  note  was  given  whoi  he  took  the 
deed,  and  the  other  evidence  in  the  case,  as 
a  matter  of  law,  established  the  issue  that 
the  deed  was  intended  at  the  time  it  was 
delivored  as  an  absolute  conveyance.  The 
charge  asked  gave  undue  prominence  to  the 
evidence  upon  whi(4i  it  was  predicated,  and 
on  that  account  would  have  been  improper. 
HandaU  t.  Gill,  77  Tex.  350,  14  S.  W.  Rep. 
134;  Railway  Coi  v.  Kutac,  76  Tex.  475,  13 
8.  W.  Rep.  827.  What  we  have  said  above 
in  relation  to  the  refusal  of  the  court  to  give 
q)ecial  charges  Nos.  2  and  3  applies  also  to 
Its  refusal  to  give  special  charge  No.  7. 

Appellants  also  requested  the  court  to  in- 
struct the  Jury  "that  defendants  are  bound 
bf  the  statement  and  admissions  of  their 


vendor,  Hemdon,  contained  in  the  receipt 
from  James  Sorley  to  Hemdon,  introduced 
by  them  In  evidence,"  and  its  refusal  to  give 
it  is  assigned  as  taeror.  We  do  not  see  the 
object  of  such  charge,  for  there  Is  nothing 
In  the  receipt,  when  read  in  connection  with 
the  circumstances  attending  its  execution, 
inconsistent  with  the  theory  that  the  in- 
strument was  Intended  as  a  mortgage.  We 
think  it  is  rather  corroborative  of  the  the- 
ory that  It  was.  Then,  how  would  appellees' 
being  bound  by  "the  admissions  or  state- 
ments" contained  In  it  benefit  the  appel- 
lants? The  eighth  special  charge  asked  by 
the  defendants,  and  given  by  the  court, 
(which  is  also  assigned  as  error,)  to  the  ef- 
fect that.  If  the  Jury  believe  the  deed  trota 
Hemdon  to  the  McKeens  was  given  as  se- 
curity for  money,  they  must  find  the  deed 
to  be  a  mortgage,  notwithstanding  It  was 
styled  by  the  parties,  or  either  of  them,  "a 
deed,"  was  proper,  In  view  of  the  fact  the 
instrument  of  January  7,  1867,  was  termed 
in  the  receipt  of  Sorley  a  "deed."  Certainly, 
such  a  term  did  not  make  It  so,  and  if  appel- 
lants Intended  their  special  charge  to  relate^ 
to  that  term,  and  bind  defendant  by  it,  as 
"an  admission"  that  It  was  a  deed,  they  were 
not  entitled  to  It,  for  an  Instruction  could 
have  hardly  been  given  that  would  have- 
been  more  misleading.  This  disposes  of  all 
the  assignments  of  error  on  the  question  as 
to  whether  the  instrument  of  January  7, 
1867,  was  a  deed  or  a  mortgage. 

We  will  now  consider  the  second  question: 
Was  the  debt  which  the  Instrument  was  giv- 
en to  secure,  upon  a  proper  charge  and  upon 
sufficient  evidence,  rightfully  found  by  tlic- 
Jury  to  be  barred  by  the  statute  of  limita- 
tions? The  note  which  the  mortgage  war 
given  to  secure  was  reduced  to  a  Judgment 
In  the  district  court  of  Galveston  county  on 
June  5,  1868.  Execution  Issued  on  It  In  No- 
vember, 1868.  The  Judgment  was  not  de- 
clared on  in  this  case  until  September  4, 
1888,  for  the  debt  declared  on  in  1878  was- 
simply  a  money  demand  for  $1,500,  with  a 
prayer  for  foreclosm'e  in  the  event  it  should 
be  held  that  the  Instrument  from  Hemdon 
to  the  McKeens  was  a  mortgage.  The  ques- 
tion then  Is,  was  the  cause  of  action  de- 
clared upon  on  the  4th  day  of  September. 
1888,  the  same  as  the  one  sued  upon  in 
1878?  If  It  was,  it  must  be  for  the  reason 
that,  as  the  debt  declared  on  was  merg(>d  In 
the  Judgment,  therefore  a  declaration  upon 
the  debt  was  tantamount  to  a  declaration  on 
the  Judgment.  If  this  reason  should  hold- 
good,  then  the  suit  on  the  debt  being,  in  ef- 
fect, one  on  the  Judgment,  and  It  being 
brought  within  10  years  after  the  issuance- 
of  execution,  the  statute  of  limitation  would 
not  bar  it;  but  If  the  causes  of  action  are- 
different,  10  years  having  elapsed  from  the- 
time  of  the  Issuance  of  the  execution  to  tbe- 
tlme  the  Judgment  was  declared  on.  It  would 
be  barred.  One  of  the  most  important  re- 
sults of  the  merger  of  a  cause  of  action  !& 
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the  Jodgment  reoorered  upon  it  Is  that  there- 
■by  a  new  debt  is  created.  Thenceforth  the 
■original  claim  or  demand  is  extinguished,  or 
in  transformed  into  a  new  obligation.  2 
Black,  Judgm.  {  677;  1  Freem.  Judgm.  (4th 
Sd.)  I  215.  When  the  judgment  was  ob- 
tained In  the  district  court  of  Oalreston 
-county  on  the  note  which  the  mortgage  was 
^iveu  to  secure,  tliougb  a  personal  judgment, 
It  carried  with  it  the  mortgage  lien  which 
-originally  secnred  the  note  itself.  Blnughter 
V.  Owens,  60  Tex.  670;  Beck  v.  Tarmnt,  61 
Tex.  405.  The  note  b^cg  ertingulshed  by 
the  judgment,  and  the  judgment  carrying 
with  it  the  mortgage  lien,  it  was  necessaxy 
to  declare)  on  the  judgment  to  enforce  «ttch 
Hen,  and  the  cause  of  action  arising  from  the 
judgment  was  essentially  different  from  the 
'One  on  the  original  note;  and,  there  being 
no  error  In  the  charge  of  the  ooort  submit- 
ting the  question  aa  to  whetbor  the  action 
was  barred  upon  the  judgment  at  the  time 
It  was  sued  on,  and  10  years  having  elapsed 
from  the  issuance  of  execution  to  the  time 
-of  declaring  on  the  judgment,  we  hold  that 
the  jiuy  rightfully  found  the  mortgage  lien 
-evidenced  by  the  Instrument  of  January  7, 
1867,  barred  by  the  statute  of  UmltationB. 

The  debt  being  barred  by  the  statute  «t 
limitations,  we  will  consider  whether  appel- 
lees could  avail  themselves  of  such  bar  as  a 
defense  to  appellants'  actkm.  Appellants 
«trenuouBly  contend  that  as  Hwndon  exe- 
-cuted  a  deed  absolute  on  Its  face,  and  appel- 
lees having  Bubeequently  acquhred  title  from 
Us  assignee  in  banliruptcy  by  a  pure  quit- 
claim deed,  purporting  on  Its  face  to  carry 
the  land  subject  to  all  iucnmbrances,  they, 
having  actual  and  constructive  notice  of  VLc- 
Keen's  claim,  cannot  have  such  deed  de- 
clared a  mortgage  without  paying  the  debt 
secured  thereby,  and  that  equity  will  not  ac- 
-cept  the  plea  of  limitations  as  payment  The 
rule  in  most  of  the  United  States  seems  to 
lie  that  the  fact  that  a  debt  seciu-ed  by  a 
mortgage  is  barred  by  the  statute  of  limita- 
tions does  not  estlugulsh  the  mortgage  se- 
curity, <M*  prevent  the  maintaining  of  an  ac- 
tion to  enforce  it.  It  is  founded  upon  the 
principle  that  the  mort^gor  and  his  vendee 
iiold  in  subordination  to  the  title  of  the  mort- 
:gagee,  and  the  statute  of  limitations  does 
not  run  in  favor  of  the  mortgagor  or  his  ven- 
dee, without  some  overt  act  throwing  oft 
allegiance.  Wood,  Llm.  Act  446.  This  Is 
founded  on  the  common-law  doctrine  that  re- 
gards a  mortgage  as  a  conveyance  of  real 
-estate.  This  principle  has  never  obtained  in 
this  state.  Here  a  mortgage  is  not  regarded 
as  a  conveyance  of  the  property,  but  the 
title,  as  well  as  the  right  of  possession,  re- 
mains in  the  mortgagor.  It  is  a  mere  Ind- 
-dent  of  the  debt,  (Duty  v.  Graham,  12  Tex. 
427;  Perkins  v.  Sterne,  23  Tex.  561;  Eoes  v. 
MltcheU,  28  Tex.  151;  BlackweU  v.  Bernett, 
52  Tex.  333;)  and  when  the  debt  Is  barred, 
there  being  no  remedy  In  the  courts  to  en- 
force the  ntortgage.  It  must  share  the  tate 


of  the  d«^  This  docs  not  lead  to  the  con- 
elusion  that  the  statute  of  limitations  oper- 
ates upon  or  affects  any  remedy  the  mort- 
gagee may  have  cwtside  of  the  courts.  Fie- 
vel  V.  Zuber,  67  Tex.  279,  3  S.  W.  Bep.  273. 
For  Instance,  a  court  of  equity  wiU  not  en- 
force an  absolute  deed  aa  a  mortgage,  where 
the  grantee  is  in  possession,  after  the  debt 
is  barred  by  the  statute  of  limitations,  with- 
out requiring  the  debt  to  be  paid,  (Hannay 
V.  Diompsoo,  14  Tex.  144,)  nor  permit  the 
mortgagor  to  recover  the  premises  from  the 
possession  of  the  mortgagee  after  the  debt 
is  barred  without  paying  it  (Rodriguez  t. 
Haynec,  76  Tex.  22B,  13  S.  W.  Rep.  296.)  nor 
will  a  creditor  be  deprived  of  a  remedy 
which  be  has  provided  by  contract  to  en- 
force without  the  assistance  of  the  courts, 
(Ooldfrank  r.  Young,  64  Tex.  433.)  In  this 
case  the  grantae  McKeen  was  not,  and  had 
never  been.  In  possession  of  the  premises, 
nor  was  there  any  provision  in  the  instrn- 
ment— which,  we  have  held,  was  properly 
fotind  to  be  a  mortgage— authorizing  Its  en- 
forcement as  snch  without  the  assistance  of 
the  courts.  Appellants  claimed  title  to,  and- 
sought  to  recover  possession  of,  the  property, 
from  the  appdlees,  by  virtue  of  it  as  thoogh 
It  was,  as  it  purported  to  be,  an  abatrinte 
deed.  Whea  the  effect  of  it  was  treaded  by 
appellees  as  a  mortgage,  they  (appellnntii) 
sought  to  have  it  foreclosed,  and  subjected 
to  the  payment  of  a  debt  which  the  jury 
properly  hdd  to  be  barred;  and  as  all  of 
Herndon's  title  to,  the  property  had  passed 
to  the  appellees  through  the  deed  of  bis  as- 
signee in  Imnkruptcy,  and  the  mortgage  be- 
ing simply  an  incident  of  the  debt  and  not 
such  an  instrument  as  entitled  McKeen  to 
the  possession  of  the  property,  we  are  of  the 
opinion  that  appellees  could  defeat  appel- 
lants' recovery  of  the  land  by  showing  that 
the  instrument  was  a  mortgage,  without  pay- 
ing the  debt  it  was  given  to  secure  In  the 
case  of  Mann  v.  Falcon,  25  Tex.  276.  which 
was  an  action  of  trespass  to  try  title,  brought 
by  Mann  against  Falcon  to  recover  certaia 
real  estate,  the  court  held  that  under  a  plea 
of  "not  guilty,"  the  defendants  could  show 
the  deed  under  which  plaintiffs  claimed  title 
to  the  land,  though  on  its  faoe  an  absolute 
conveyance,  was  in  fact  a  mortgage,  and 
that  as  the  right  of  property  and  posseaslon 
remained  in  the  niortgogw,  the  action  could 
not  be  maintained,  "for  that  would  be  to 
dispossess  tlie  party  who  is  the  rightful  pos- 
sessor against  the  mortgagees  and  those  who 
claim  under  them,  and  whose  right  of  pos- 
session is  not  defeated  or  determined  by  the 
breach  of  the  condition  of  defeoaanoe,  and 
can  only  be  determined  by  a  decree  of  fore- 
closure of  the  mortgage."  In  that  case 
tt  was  objected  by  the  appellants  that  the 
judgment,  which  was  for  the  defendants, 
did  not  accord  them  their  rights  under  the 
mortgage.  The  court  answered  the  objec- 
tion by  saying  that  they  did  not  frame  tbeir 
petition  so  as  to  liable  the  court  to  decree 
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a  foreclosure.  If  In  that  case  Hie  petl-  i 
tion  had  been  so  framed,  mid  limitation  | 
had  been  pleaded  to  the  debt,  and  estab-  | 
lished,  by  the  defendants,  the  result  must  | 
have  been  the  same,  for  the  defendants  , 
would  certainly  have  been  Just  as  mnch 
bound  to  pay  a  debt  not  barred  by  the  stat- 
ute as  to  pay  one  that  was;  and  if  they 
could  defeat  the  recovery  of  the  property 
by  showing  the  Insti-nment  under  which 
plalntlGTs  claimed,  though  upon  Its  face  a  deed 
of  conveyance,  was  a  mortgage,  without  pay- 
ing the  mortgage  debt  that  was  not  barred, 
they  certainly  could  defeat  a  recovery  In  a 
case  like  this,  whwe  the  debt  was  barred, 
by  not  paying  It.  In  this  case  the  defense 
that  the  deed  was  a  mortgage  was  specially 
pleaded  as  a  bar  to  plaintiffs'  right  to  re- 
cover the  property.  While  this  plea  re- 
stricted the  defendants,  In  their  proof,  to  the 
mntters  set  up  by  it,  It  was  as  available  as 
a  plea  of  not  guilty,  for  the  purposes  for 
which  It  was  pleaded.  Nye  v.  Grlbble,  70 
Tex.  481, 8  S.  W.  Rep.  608.  We  therefore  hold 
that,  the  debt  being  barred  by  the  statute 
•of  limitations,  appellees  could  avail  thcm- 
celves  of  such  bar  In  this  case  as  a  defense 
to  appellants'  action,  without  paying  the 
debt  the  mortgage  was  given  to  secure.  The 
Judgment  at  the  court  below  is  therefore  at- 
flrmed. 

JAUES,  a  J.,  being  a  party  to  the  suit, 
did  not  sit  In  this  eaae. 


GAIVES  et  al.  v.  GAINES  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 
1893.) 

HOHSSTKAD  —  ABANOOMHilT  —  SeTTIKS    ArAXI 

Homestead— Bow  Acthokizes. 

1.  Intestate   died    insolvent,    leaving,    him  , 
stirvivlng,  throe  minor  children  hy  his  first  wife,  i 
ills  second  wife,  and  one  child  by  her,  part  of  ! 
his  land  being  set  aside  to  the  wife  and  their  | 
child    for  homestead.      Shortly  after  his  death  . 
bis  wife  left  such  laa(L  and  lived  in  another 
county  till  her  death.     Hrld,  that  the  wife  had 
abandoned  her  homestead,  and  that  her  child 
acijuired  no  homestead  rijjit  by  the  prior  occu- 
pauo'  of  her  mother. 

2.  The  fact  that  audi  child's  guardian, 
without  order  of  court,  rented  ont  the  laud  and 
collected  rents  therefor,  and  that  his  reports 
occoanting  for  the  rent  were  approved  by  the 
prohate  court,  is  not  equivalent  to  an  order  au- 
thorizing the  ntardisn  and  his  wnrd  to  occupy 
the  land  as  a  homestead,  as  provided  by  Const. 
art.  IG.  i  52,  to  the  exclusion  of  the  other 
heirs  of  intestate. 

3.  Since  the  law  in  force  at  the  time  of  in- 
testate's death  vested  in  the  surviving  wife  and 
minor  children,  when  the  estate  was  inaolvent, 
an  absolute  title  in  the  homestead,  they  would 
tAke  equal  Interests  in  the  homestead,  and  on 
the  death  of  the  widow  her  child  inherited  her 
share,  and  the  Judgment  of  the  trial  court  in 
partition  against  such  child  by  intestate's  oth- 
er thr^e  children,  awarding  lier  one-fourth  of 
the  land  instead  of  two-fifths,  was  erroneous. 

Appeal  from  district  court.  Falls  county; 
L.  W.  Coodilcb,  Judge. 
Action  by  J>.  T.  Gaines  and  otheia  against 
v.25te.w.Do.lO— 30 


W.  D.  Gaines  and  another.  From  a  Judg- 
ment for  plaintiffs,  defendants  appeal.  Bo- 
versed. 

B.  B.  Clai^son,  for  appellants.    B.  H.  Bice 
and  S.  R.  Scott,  for  appellees. 

FISHER,  C.  J.  This  was  a  suit  for  partltlcm 
of  125  acres  of  land,  brought  by  the  appellees, 
D.  Y.  Gaines,  Lillian  DegraCanreidt,  joined  by 
her  husband,  F.  T.  Degrafllnreldt,  and  Hdcn 
Hatch,  Joined  by  her  husband.  Dill  Hatch, 
against  Settle  Gaines,  and  W.  D.  Gaines,  the 
guardian  of  her  estate.  The  Judgment  of  the 
court  below  decreed  to  D'.  T.  Gaines,  Helen 
Hatch,  Lillian  Degrafflnreidt,  and  the  defend- 
ant Bettle  Gaines  each  an  undivided  one- fourth 
interest  In  the  land  in  controversy.  The  plaln- 
tiffis,  D.  X.  Gaines,  Lillian  Degrafflnreidt. 
Helen  Hatch,  and  defendant  Bettie  Gaines 
are  the  children  of  D.  Y.  Gaines,  Si'.,  who 
died  in  March,  1876,  and  all  sold  childroi 
were  minors  at  the  time  of  his  death.  The 
first  three  named  are  the  children  of  a  for- 
mer marriage:  the  defendant  Bettle  Gnlnca 
is  the  child  of  a  second  marriage  of  D.  Y. 
Gaines,  Sr.  D.  Y.  Gaines,  Sr.,  at  the  death  of 
his  first  wife,  occupied  and  owned  aa  the 
community  homestead  of  himself  and  wife 
2aO  acres  of  land,  of  which  the  125  acres  In 
controversy  are  a  part  After  the  death  of 
his  fijrat  wife,  he  married  Llna,  the  mother  of 
the  defendant  Settle,  and  they,  with  his 
children  of  the  first  marriage,  continued  to 
occupy  his  250-acre  homestead,  and  were  so 
occupying  It  when  he  died.  After  his  death 
the  land  was  divided,  imd  the  children  by  his ' 
first  marriage  were  given  125  acres  of  the 
laud  as  their  mother's  community  iutei-est, 
and  the  remaining  125  acres— the  land  in 
suit — was  set  aside  to  the  widow  and  the 
children  as  a  homestead.  Not  long  after  the 
death  of  her  husband,  Mrs.  Llna  Gaines  left 
the  land,  and  removed  to  another  county, 
where  she  continued  to  reside  until  her 
death.  In  1883.  The  conclusion  is  warrant- 
ed that  Mrs.  Llna  Gaines  at  her  death  was 
insolvent  At  the  time  of  the  death  of  D.  Y. 
Gaines,  Sr.,  all  of  the  plaintiffs  and  the  de- 
fendant Bettle  were  minors,  aged,  respective- 
ly, 16,  14,  and  10  years,  and  Bettie  5  months. 
The  estate  of  D.  Y.  Gaines,  Sr.,  at  the  time  of 
his  death,  was  insolvent  After  the  death  of 
Mrs.  Linn  Gaines,  defendant  W.  D.  Gaines, 
guardian  of  the  estate  of  Bettle,  rented  out 
the  land  in  controversy,  and  collected  the 
rents.  The  land  was  never  occupied  by  Mrs. 
Llna  Gaines  after  she  left  it,  nor  by  either 
the  guardian,  W.  D,  Gaines,  or  defendant 
Bettie  Gaines.  No  6rder  of  the  probate  court 
was  made  authorizing  the  guardian  to  rent 
the  land,  or  setting  it  aside  to  him  or  his 
ward,  Bettie,  as  a  homestead,  or  authoris- 
ing them  to  so  occupy  It  It  appears  that 
the  guardian  reported  the  collections  of  rent 
to  the  probate  court,  and  that  his  reports 
were  approved.  The  court  below— and,  we 
believe,  correctly— found  that  Mrs.  Llna 
Gaines  had,  by  her  removal  to  another  coun- 
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ty,  under  the  clrcmnstances  as  disclosed  by 
the  facts,  abandoned  her  homestoad  inter- 
est In  the  land  In  controversy.  However  this 
may  be,  we  do  not  believe  that  the  appel- 
lant minor,  Bettie  Gaines,  can  claim  any 
homestead  intei-est  by  virtue  of  the  prior 
occupancy  of  her  deceased  mother.  Her 
rights  In  that  respect  must  be  determined  by 
the  law  in  force  when  her  mother  died,  In 
1883. 

The  constitution,  In  ord«  to  defeat  a  par- 
tition of  the  homestead  among  the  heirs 
upon  whom  descent  is  cast  when  neither 
of  the  parents  survive,  requires  that  It  shall 
be  set  aside,  by  an  order  of  a  proper  court 
having  Jiuisdlctloa,  to  the  guardian  of  the 
minor  children,  for  use  and  occupancy.  Ar- 
ticle 16,  f  52,  Const  1876.  The  minor  or 
his  guardian  has  no  possessory  right  In  the 
old  homestead  by  virtue  of  the  fact  that  It 
was  once  the  homestead,  but  the  right  of 
poBses8l(Ki  as  the  homestead  of  the  minor 
can  only  be  acquired  when  It  Is  based  upon 
an  order  of  court  designating  the  property 
for  such  purpose.  Ashe  v.  Yungst,  65  Tesc 
637.  The  probate  court  1M.t  has  the  Jurisdic- 
tion over  the  Interests  of  the  ward  may,  for 
sufficient  reasoDs,  decline  to  set  aside  the 
property  for  the  use  of  the  ward  or  his 
guardian.  No  order  of  court  exists  In  this 
case  which  authorizes  the  minor  or  ber 
guardian  to  occupy  the  property  In  contro- 
versy as  their  homestead.  The  fact  that  the 
guardian,  without  an  order  of  the  court,  col- 
lected the  rents  of  the  property,  and  ao- 
oounted  for  In  his  reports  to  the  court 
showing  the  condition  of  his  ward's  estate, 
and  the  approval  of  sudi  reports  by  the 
coiurt,  cannot  be  held  tantamount  to  an  oi> 
der  authorizing  the  guardian  and  bis  ward 
to  occupy  the  property  as  a  homestead.  The 
cotirt  could  properly  approve  such  reports  i 
without  intending  the  effect  of  giving  the  { 
ward  a  greater  interest  in  the  property  than 
tbat  of  the  other  heirs.  | 

We  will  next  determine  what  Interest  the 
appellant  Bettie  Gaines  acquired  In  the  prop- 
erty upon  the  death  of  her  father  and  moth- 
er. D.  Y.  Gaines,  Sr„at  the  time  of  his  death. 
In  Mardi,  1876,  with  his  second  wife,  the 
mother  of  appellant  Bettie,  and  with  her 
Uie  appellees,  who  were  then  all  minors, 
was  living  on  the  property  In  controversy 
as  their  homestead.  His  estate  at  that  time 
was  insolvent.  The  rights  of  the  parties  in 
ascertaining  their  respective  Interests  in  the 
property  constituting  the  homestead  are  to 
be  determined  at  the  time  when  descent  was 
cast  by  the  death  of  D.  Y.  Gaines,  Sr., which 
»>ccurred  prior  to  the  adoption  of  the  consti- 
tution of  1876.  The  law  In  foioe  at  the 
time  of  his  death  vested  In  the  surviving 
wife  and  minor  children,  when  the  estate 
was  insolvent,  an  absolute  title  in  the  home- 
stead, free  of  the  claims  of  creditors  of  the 
estate  and  ot  adult  heirs.  The  abstdute  fee, 
under  such  drcumstauces,  became  vested  Ib 
the  surviving  wife  dud  the  minor  children. 


Such  has  been  the  Interpretation  placed  up- 
on the  laws  of  1848  and  the  probate  laws 
of  1870,  whl<^  latter  govern  the  dispositloD 
of  tills  case.  Green  v.  Crow,  17  Tex.  180; 
Horn  V.  Arnold,  52  Tex.  161;  Scott  v.  Cun- 
ningham, 60  Tex  566;  Watson  v.  Raln^,  69 
Tex.  321,  6  S.  W.  Rep.  840;  Zwememann  v. 
Von  Rosenberg,  76  Tex.  625,  13  8.  W.  Rep. 
48o;  Childers  v.  Henderson,  76  Tex.  664,  13 
S.  W.  Rep.  481.  The  dltTerence  between  the 
law  of  1848  and  that  of  1870  consists  in  tbe 
former  act  more  clearly  defining  the  Inter- 
est in  the  property  whic^  the  several  bene- 
ficiaries shall  take.  Scott  v.  Cunningham, 
60  Tex.  56a  The  law  of  1870  did  not  pro- 
vide what  Interest  the  surviving  wife  and 
minor  children  should  each,  respectively,  take 
in  the  property.  In  determining  the  Inter- 
est that  each  of  the  beneficiaries  is  enti- 
tled to  when  the  grant  is  in  solidtun,  we  un- 
derstand the  law  to  be  that  their  interest 
aikall  be  equal  in  the  thing  granted.  Apply- 
ing this  rule  to  the  f&cts  of  this  case,  we 
think  the  widow,  Mrs.  Lina  Gaines,  and  the 
four  minor  (diUdren,  at  the  time  of  the  death 
of  D.  Y.  Gaines,  Sr.,  were  each  entitled  to  a 
fifth  interest  in  the  property  In  controversj-. 
Upon  the  death  of  Mrs.  Gaines,  her  interest 
descended  to  the  appellant  Bettie  Gaines, 
and  auch  interest,  wltb  that  of  one-fifth  that 
Bettie  acquired  when  her  father  died,  would 
make  her  total  Interest  in  the  property  equal 
two-fifths.  Therefore  the  judgment  of  the 
court  below  awarding  her  one-fourth  int^- 
est  in  the  property  is  erroneous.  But  for 
the  fact  that  the  reootd  dlsdoaes  that  the 
guardian  of  the  appellant  collected  the  roitt 
of  the  property,  and,  it  seems,  applied  same 
to  the  use  of  the  appellant  Bettie^  we  would 
reverse  and  render  this  Judgment;  but,  as 
the  amount  of  rents,  and  whether  it  was 
used  for  the  benefit  of  the  minor,  and  what 
proportion  it  bears  to  the  value  of  the  prop- 
erty, is  left  uncertain  by  the  evidence,  we 
will  reverse  the  judgment,  and  remand  Uie 
cause  for  another  lilal. 


BLAGGE  et  al.  v.  MOORB  et  aL  » 
(Court  of  Civil  Appeals  of  Texas.    Oct.  11, 
1883.) 

DiSTBIOT  CoUBT-nJUBISDICnON  —  ElX  PXXTR  Pak- 

TiTiox  —  Salb  or  Land  dndbr  Void  Dbcbke 

Action   to  Recovbb  —  Bstoppbi.  —  Isnocevt 
pcrcbabeb. 

1.  Conats.  1866  and  1860,  by  what  are 
termed  "general  jurisdiction  clauses,"  provided 
that  the  district  court  had  jnriBdiction  to  tiy 
"all  suits,  complaints,  and  pleas  whatever, 
without  regard  to  any  distinction  between  law 
and  equity,  when  the  matter  in  controversy 
shall  be  valued  at,  or  amount  to,  one  hundred 
dollars,  exclusive  of  interest."  HeUL  that  to 
give  such  court  jurisdiction  the  pleading  must 
disclose  an  adversary,  and  assert  a  rifcht 
against  him  which  is  not  shown  to  be  conceded 
by  him;  and  therefore  it  did  not  have  jurisdic- 
tion of  an  ex  parte  proceeding  in  partition, 
wherein  all  the  parties  in  interest  were  per- 
fectly agreed,  and  there  was  nothing  for  the 
court  to  decide. 


'  Rcliciiring  pending. 
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2.  The  facts  thai  a  wife,  who  owns  an  in- 
terest in  lands,  JMns  her  husband  and  the  oth- 
er joint  owners  in  an  ex  parte  application  to 
the  district  court  for  partition,  and  that  the  at- 
to.-ney  for  aQ  the  parties  bought  in  the  land  in 
trust  for  one  of  tnem,  and  accounted  to  snch 
hosband  for  his  wife's  interest  in  the  pro- 
ceeds of  the  sale,  all  with  the  wife's  knowledge, 
do  not  estop  her  from  afterwards  denying  uie 
Talidit/  of  tke  sale^  where  the  wife  did  not  con- 
ceal any  facts,  and  no  part  of  the  proceeds 
were  ased  to  dischacgo  any  lien  on,  or  other- 
wise benefit,  her  separate  property. 

3.  The  grantees  of  the  purchaser  of  land 
at  a  Toid  partition  sale  are  chargeable  with  no- 
tiee  of  the  rice  of  their  grantor's  title. 

Appeal  from  district  court,  McLounan 
county;  A.  0.  Prendergast,  Special  Judge. 

Action  by  Caiwline  E.  Blagge,  H.  W. 
Blagge,  her  husband,  Fannie  L.  Nichols, 
Fred  M.  a  Nichols,  her  husband,  A.  J. 
Butler,  Sadie  J.  Butler,  and  Allen  6.  But- 
ler against  Barb  Moore  and  others,  to  re- 
cover certain  land.  Uu  the  hearing  on  ap- 
peal it  was  admitted  that  the  action  was 
barred  as  to  all  of  plalntUCH  except  Caro- 
line E.  Blagge.  From  a  Judgm^it  for  de- 
fendants, plaintiffs  appeal,  lierersed  as  to 
Caroline  E.  Blagge  and  her  husband,  and 
affirmed  as  to  other  plaintiffs. 

The  other  facts  fully  appear  in  the  follow- 
ing statetueut  by  KEY,  J.: 

Appellants,  t'tu-oline  E.  Blagge,  Joined  by 
her  husband,  H.  W.  Blagge,  Fannie  L.  Nich- 
ols, Joined  by  her  husband,  Fred  M.  C.  Nich- 
ols, A.  J.  Butler,  Sadie  J.  Butler,  and  Allen 
6.  BuUer,  instituted  this  suit  against  appel- 
lees to  recover  600  acres  of  land,  part  of  a 
two-league  grant  to  "ntomas  3.  Chambers,  in 
McLennan  county.  Appellants  stated  in 
their  petition  that  Caroline  E.  Blagge  owned 
an  undivided  one-half  Interest  in  said  land  In 
her  separate  right,  that  Fannie  L.  Nichols 
owned  an  imdivided  one-foiu'th,  and  the 
other  plaintiffs  the  remainder.  They  also 
pleaded,  in  the  alternative,  that  U  any  of 
the  plaintiffs  should  fail  to  recover,  and  it 
appear  that  the  other  plaintiff  or  plaintiffs 
and  the  defendants  owned  the  land  Jointly, 
then  for  a  decree  of  partitloa.  Appellees, 
defendants  in  the  comrt  below,  pleuled  not 
SoUty,  the  statutes  of  three,  five,  and  ten 
years'  limitations,  and  Improvements  made 
In  good  faith.  In  avoidance  of  the  plea 
of  limitation,  Caroline  E.  Blagge  pleaded 
coverture,  and  Fannie  L.  Nichols  pleaded  In- 
fancy and  coverture.  Hie  court  instructed 
the  Jury  to  return  a  verdict  for  the  def^id- 
ants,  which  was  done,  and  Judgment  rendw- 
ed  accordingly. 

Upon  the  testimony  in  the  record  and  ad- 
missions in  appellants'  brief  this  court  finds 
u  follows: 

On   Plaintiffs'  Evidence. 
(1)  The  land  in  controversy  is  part  of  two 
leagues  granted  by  the  states  of  Coahuila  and 

Texas  to  Thomas  J.  Chamb«-s  on  the  

%  of  March,  1832:  (2)  August  7,  1847, 
Thomas  J.  Chambers  conveyed  said  two 
leagues  of  htnd  to  John  &  Sydnor,  by  deed 


duly  executed.  (3)  Jtdy  24,  184S,  John  S. 
Sydnor  conveyed  said  two  leogaes  of  land 
to  Jonas  Butler,  by  deed  duly  executed. 
(4)  It  was  admitted  by  the  defendants  that, 
in  partition  with  the  other  Joint  owners  of 
said  two  leagues,  the  land  described  in 
plaintiffs'  petition  was  duly  and  legally  set 
aside  to  Jonas  Butler  and  his  heirs,  in  the 
year  1859,  in  a  decree  of  partition.  (5)  The 
plaintiff  Caroline  E.  Blagge  was  married  to 
Jonas  BuQer  in  the  year  1843,  In  Galves- 
ton county,  Tex.  Said  Jonas  Butler  died  in 
said  county  and  state  in  la^S,  leaving  two 
children,  viz.  George  Butler,  born  August, 
1845,  and  Fannie  Butler,  born  September, 
1854.  Said  Fannie  married  the  plaintiff 
Fred  M.  0.  Ntdiols  in  November,  1871,  and 
was  his  wife  at  the  time  of  trial.  George 
Butler  died  May  2, 1888,  leaving  his  wife  and 
three  children  surviving  htm.  These  chil- 
dren were  a  son  named  Kinney,  born  in 
March,  1867,  married  in  1888,  and  died  in 
1889,  and  had  a  posthumous  child,  a  girl 
named  Kinney,  now  living;  two  boys,  one 
named  Fred,  bom  In  1869,  the  other  named 
Allen,  bom  in  1883,  both  now  living.  (6) 
On  the  20th  day  of  Seiptember,  1865,  Caro- 
line E.  Butler  was  married  to  H.  W. 
Blagge,  and  her  coverture  has  continued 
ever  since. 

On  Defendants'   Bvidencek 

The  defendants  put  in  evidence  the  follow- 
ing proceedings  of  the  district  court  of  Gal- 
veston county  in  a  cause  styled  Ex  Parte 
Harry  W.  Blagge  et  al.: 

"In  the  district  court  of  the  state  of  Texas, 
including  the  county  of  Galveston.  To  the 
June  term,  1869.  To  the  Hon.  Geo.  R.  Scott, 
Judge  of  the  Court:  The  petition  of  Harry 
W.  Blagge  and  Caroline  E.  Blagge,  (late 
Caroline  B.  Butler,  wife  of  Jonas  Butler, 
dec'd,)  George  J.  Butler,  and  Fanny  Butler,  a 
minor,  by  her  guardian,  George  Butler,  all 
residents  of  the  county  of  Galveston,  state 
of  Texas,  respectfully  showeth  unto  your 
honor:  First,  that  they  are  Joint  owners  of 
the  real  estate  set  out  in  bill  of  particulars 
hereto  attached  and  marked  'Exliiblt  A;' 
second,  that  the  said  Harry  \V.  and  Caroline 
E.  Blagge  (for  the  said  Caroline  E.  Bhigge) 
are  entitled  to  the  one  undivided  half  of  the 
same,  and  the  said  George  J.  and  Fanny  But- 
ler are  entitled  to  the  remaining  undivided 
half  thereof;  third,  that  the  said  property  is 
not  susceptible  of  division  in  kind,  so  as  to 
make  an  equitable  partition  of  the  said  es- 
tate between  the  respective  parties  In  inter- 
est; fourth,  that  it  is  advisable,  proper,  and 
necessary  that  a  partitlcm  of  the  said  estate 
should  be  made  between  the  parties  In  in- 
terest, and  that  the  only  mode  by  which  such 
an  end  can  Justly  be  attained  is  by  and 
through  a  public  sale  of  the  same  under  the 
orders  of  your  Hod.  court  The  premises 
considered,  therefore,  it  Is  asked  by  all  of  the 
said  parties  in  Interest  that  such  order  be 
now  made  by  your  honor  as  by  which  the 
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said  lands  may  be  sold  on  the  1st  Tuesday  In 
Xorember,  A.  D.  1869,  in  fr(»t  of  the  court- 
house door  in  the  city  and  county  of  Galves- 
ton, for  cash  to  the  highest  and  best  bidder 
at  said  sale,  after  adyertiaement  made  of  the 
time,  terms,  and  place  of  sale  for  thirty  days 
previous  to  said  sale,  by  publication  in  one 
of  the  newspapers  therein  published  in  the 
city  oi  Galveston,  as  well  as  by  advertise- 
ment after  the  manner  of  sales  under  execu- 
ticu  from  your  Eon.  court,  and  that  orders 
may  issue  from  the  derlc  of  your  Hon.  court, 
addressed  to  the  sheriff  of  the  county  of 
Galveston,  commanding  that  such  order  be 
caiTied  into  effect,  by  and  throu^  the  said 
sheriff;  that  the  said  sheriff  shall  make  a 
conveyance  of  all  the  right,  tltle^  and  interest 
in  and  to  the  said  prc^terty,  to  the  purchaser 
or  purchasers  at  said  sale,  bdonging  to  the  said 
Harry  W.  and  Caroline  E.  Blagge  and  Geo. 
J.  and  Fanny  Bntler,  and  the  proceeds  of 
said  sale,  after  paying  all  the  costs  of  this 
proceeding,  shall  be  divided  between  the  said 
parties  in  proportion  to  their  respective  inter- 
est; that  each  and  all  of  said  parties  In  in- 
terest shall  have  the  right  to  bid  at  said 
sale  to  the  extent  of  their  respective  Interest, 
(X  in  the  aggregate  sum  of  the  entire  pro- 
ceeds of  the  sale,  and  the  lands,  if  any  be 
lK>ught  by  them,  or  any  of  them,  at  said  sale, 
within  the  limit  of  said  moneyed  interest  in 
the  entire  proceeds  of  sale,  shall  be  conveyed 
to  them,  or  any  of  them,  without  the  pay- 
ment of  money,  to  the  extent  of  said  Interest: 
provided,  nevertheless,  ttiat  the  cost  of  this 
proceeding  and  the  commissions  of  sale  shall 
l>e  paid  in  money  by  the  said  parties  so  pur- 
chasing as  strangers  to  the  record;  and  if 
liny  of  the  said  parties  in  interest  shall  pur- 
chase lands  to  a  greater  value  than  their  in- 
terest in  the  entire  proceeds  of  the  sale,  then, 
in  that  event,  such  excess  shall  be  paid  in 
money,  as  other  persons  at  sold  sole  are  re- 
quired to  pay.  It  Is  respectfuly  urged  that 
the  said  orders  and  decrees  should  be  made 
by  your  honor,  and  that  all  things  may  be 
done  that  are  necessary  and  proper  to  be 
done  to  carry  out  the  object  of  this  Wll,  and 
for  different  and  general  relief,  and  as  in 
duty  l>ound,  etc  Hany  W.  and  Caroline  E. 
Blngge,  George  Butler,  and  Fanny  Butler,  by 
her  guardian,  Geo.  Butler.  By  McLemore  & 
Hume,  Attys.  for  the  Parties  In  Interest,  as 
supra." 

Attached  to  and  following  this  petition  is 
Exhibit  A,  c(»italning  a  list  of  lands  in  sev- 
eral counties.  The  landj  in  Mcl^ennan  county 
is  (iG8cril)ed  in  this  exhibit  as  follows: 

"McLemuin  County.  |2.00.  John  S.  Syd- 
nor  to  Jonas  Butler,  (1/5)  one-fifth  of  two 
leagues,  sitwtted  where  the  city  of  Waco  is 
now  built  T.  O.  Chambers,  grantee.  Re- 
corded in  Milam  Co.,  Book  5,  pages  166  &, 
167." 

(2)  "State  of  Texas,  cotmty  of  Galveston: 
At  a  term  of  the  district  court  begun  and 
holden  at  Galveston,  within  and  for  the  coun- 
ty of  Galveston,  before  the  Hon.  Wm.  H. 


Stewart,  and  ending  on  the  7th  day  of  July, 
A.  D.  1869,  the  following  cose  came  on  for 
trial,  to  wit:  Harry  W.  Blagge,  Caroline  E. 
Blagge,  Geo.  J.  Butler,  Fanny  Butler,  minor, 
George  Butler,  her  guardian.  Ex  parte.  No. 
4,248.  'No.  4,248.  July  5th,  1869.  Harry  W. 
Blagge,  Caroline  E.  Blagge,  Geo.  J.  Butler, 
Fanny  Butler,  6e<H^  Butler,  her  guardian. 
Bx  parte.  The  above  entitled  and  numbered 
cause  coming  on  to  be  heard  and  it  appear- 
ing to  the  coiurt  that  the  prayer  of  the  petl- 
tl<m  In  said  cause  is  made  for  the  best  inter- 
est of  all  concerned,  and  that  the  orders  and 
decrees  therein  asked  are  in  all  things  riglit 
and  proper,  it  is  therefore  ordered,  consid- 
ered, and  adjudged  that  the  prayer  of  said 
petition  be,  and  the  same  is  hereby,  granted, 
and  it  is  hereby  ordered,  considered  and  ad- 
judged that  the  said  lands  redted  in  said 
petition  be  sold  at  public  auction  to  the  high- 
est bidder  in  front  of  the  conrthoose  In  Gal- 
veston county,  in  said  dty  of  Galveston,  on 
the  1st  Tuesday  in  November,  18(19,  between 
the  hours  of  10  A.  M.  and  2  P.  M.,  by  the 
^eriff  of  Galveston  county,  after  advertise- 
ment first  being  made  of  the  time,  terms,  and 
place  of  sale  in  some  newspaper  published  in 
the  city  of  Galveston  for  30  days  previous  to 
the  sale  day,  as  w^  as  after  advertisement, 
after  the  manner  of  sales  under  execntiui. 
And  it  is  ordered  Uiat  any  and  all  of  the  said 
parties  interested  may  bid  at  said  sale,  to 
the  extent  of  their  req>ective  interest  or  in- 
terests In  the  entire  proceeds  of  the  sale, 
for  any  property  offered  for  sale  under  this 
decree;  and  a  conveyance  shall  be  made  to 
such  tttdder  or  bidders  by  the  sheriff,  with- 
out j[»ayment  of  money,  except  as  to  costs 
and  conimissloDS,  by  sudi  bidder  or  bidders, 
up  to  the  amount  of  said  Interest  In  the  en- 
tire proceeds  of  the  sale;  and,  after  deduct- 
ing the  costs  of  this  proceeding,  the  proceeds 
of  sold  sale  shall  be  divided  between  the  said 
parties  as  follows :  One-half  to  Caroline  E. 
Blagge,  one-fourth  to  Geo.  J.  Butler,  one- 
fourth  to  Fanny  Butler.  And  the  c  crk  of 
the  court  is  hereby  Instructed  and  command- 
ed to  Issue  all  orders  to  carry  out  the  decree 
of  the  coui-t  And  after  the  sheriff  shall  have 
received  and  paid  into  court  the  proceeds  of 
sale  of  said  lands,  the  clerk  of  the  court  is 
hereby  commanded  to  pay  over  all  simia  thiia 
received  to  the  respective  parties  in  interest, 
or  their  attorneys  of  record.' " 

(3)  "Harry  W.  Blagge  &  Caroline  E.  Blagge. 
Geo.  J.  Butler,  and  Fanny  Bntler,  minor, 
by  her  guardian,  Geo.  BuUer.  Na  4,248.  Ex 
parte.  At  this  term  of  the  Hon.  district 
court  for  Galveston  county  came  the  parties 
by  their  attMneys  in  the  above  entitled 
and  numbered  cause,  and  stated  to  the  Hon 
court  that  the  decree  heretofore  made  under 
the  prayer  of  tlie  sold  parties,  to  wit,  on 
the  5th  day  of  July,  1S69,  at  the  last  term 
of  your  Hon.  court,  was  not  carried  into  ex- 
cutlon,  and  the  parties  ther^ore  ask  that  the 
sold  catise  be  reinstated  upon  the  docket 
and  that  your  Hon.  court  will  grant  the  or 
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der  whereby  tihe  former  decree  in  the  prem- 
ises may  be  executed  on  the  let  Tuesday  in 
March  next,  1870,  in  the  manner  and  form 
directed  In  the  prevlons  decree  of  your  Hon. 
court,  and  as  In  dnty  bound,  etc.  Harry  W. 
&  Caroline  E.  Blagge,  Geo.  J.  Butler,  Fanny 
Butler,  by  her  guardian,  Geo.  Butler.  Per 
McLemore  &  Hume,  Attya  for  Parties."  In- 
doisementB  on  the  back  thereof:  "No.  4,248. 
H.  \V.  &  a  £.  Blagge  et  als.  Bx  parta 
Motion  to  reinstate,  etc  Filed  Jan.  17th, 
1870.     Wm.  H.  SincUir,  D.  O.  G.  tt" 

(4)  "State  of  Texas,  county  of  Galveston. 
At  a  term  of  the  district  court  begun  and 
holden  at  Galveston,  within  and  for  the 
county  of  Galveston,  liefore  the  Hon.  Geo.  R. 
Scott,  and  ending  on  the  Ist  day  of  Febm- 
ary,  A.  D.  1870,  the  following  case  came  on 
for  trial,  to  wit:  Henry  W.  Blagge,  Caro- 
line E.  Blagge,  and  Fanny  Butler,  minor, 
by  her  guardian,  Geo.  Butler.  Bx  partem 
No.  4,248.  'Henry  W.  Blagge,  Caroline  B. 
Blaggev  and  Fanny  Bntler,  minor,  by  her 
S^uardian,  Geo.  Butler.  No.  4,248.  Ex  parte. 
January  ITth,  1870.  In  the  abo<re  entitled 
aud  numbered  cause,  decided  at  the  last  term 
of  the  Hem.  district  court  of  the  state  of 
Texas  for  Galveston  county,  in  which  certain 
orders  were  therein  made  for  the  sale  of 
lands  for  the  purpose  of  partition  as  prayed 
for  by  the  parties  in  interest,  and  it  being 
made  known  to  the  court  at  this  January 
term,  1870^  o<  the  said  conrt  that  the  decree 
of  this  court  heretofore  made  in  this  behalf 
has  not  l>een  carried  into  executlMi,  and  the 
parties  in  interest  being  present  by  their 
attorneys  oak  that  the  said  order  heretofore 
made  be  executed  on  the  first  Tuesday  In 
March  next,  A.  D.  1870,  after  20  days'  no- 
tice. Instead  of  30,  as  heretofore  ordered, 
and  the  order  appearing  to  the  court  to  be 
m  all  things  right  and  proper,  it  is  therefore 
ordered  by  the  court  that  the  said  order 
heretofore  made,  to  wit,  on  the  6th  day  of 
July,  A.  D.  18C9,  by  the  court,  be  executed 
and  in  all  things  carried  into  effect  as  therein 
ordered  on  the  first  Tuesday  in  Mardi,  A.  D. 
1870;  the  said  lands  to  be  sold  as  under  said 
order  being  as  follows,  to  wit.'  [Then  fid- 
lows  a  list  of  the  lands  to  be  sold,  that 
in  McLennan  county  being  described  as  fol- 
lows: "McLennan  County.  John  S.  Sydnnr 
to  Jonas  Butler,  1/5  of  two  leagues  situated 
where  the  city  of  Waco  is  now  Imilt  J. 
G.  CShambers,  grantee.  Recorded  in  Milam 
Co.,  Book ,  pages  166  &  167."]" 

(5)  Plaintiff  admitted  that  an  order  of 
sale  had  been  Issued  by  the  derk  of  the  dis- 
trict court  of  Galveston  'county  on  the  7th 
d-iy  at  February,  1870,  in  accordance  with 
the  foregoing  decree  and  order  of  said  court 
Tbat  said  order  of  sale  iiad  been  lost,  and 
coold  not  be  found  after  proper  search  Iiad 
been  made  for  same  by  the  district  clerk  of 
said  court,  whereupon  the  defendants  offered 
In  evidence  a  certified  copy  of  the  return 
of  tfae  sheriff,  which  was  taken  from  the  ex- 
ecution dodket  of  the  district  court  of  Ctal- 


veston  county,  to  wit:  "Harry  W.  and  Caro- 
line B.  Blagge,  George  and  Fanny  Butler, 
by  Geo.  Butler,  her  guardian.  Bxecutlon  No. 
4^4a  £x  parte.  Docket  Order  of  sale 
for  partiticm  2,796.  Order  of  sale  issued 
Feb.  7th,  187a  Clerk's  costs,  $14.05.  Sher- 
iff's fee,  $2.50.  February  7«i,  1870.  Sheiv 
UTs  Betum.  Received  this  writ  on  the  7tb 
day  of  February,  A.  D.  18T0,  and  in  obe- 
dience to  the  same,  on  the  first  day  of  March, 
1870,  tb&t  being  the  first  Taesday  in  sold 
month,  within  the  hours  prescribed  by  law, 
to  wit,  between  tlie  hours  of  ten  o'clock  A. 
M.  and  four  P.  M.,  I  sold  said  premises  et> 
public  vendue  in  ttie  county  of  Oalvestcm, 
at  tbe  door  of  the  courthouse  thereof,  having 
first  given  public  notice  of  the  time  and 
place  of  such  sale  by  causing  an  advertise- 
ment th^eof  to  be  posted  up  at  three  public 
places  in  said  donnty,  one  of  whidi  was  the 
courtbouse  of  said  county,  tar  full  twenty 
days  previous  to  said  sale,  and  also  by  caus- 
ing tbe  same  to  be  published  in  the  Galves- 
ton News,  a  newspaper  published  in  said 
county,  tor  twenty  full  days  previous  to  said 
sale,  as  directed  In  the  order  of  sale;  and 
the  aforesaid  property  was  stmck  off  to 
tike  highest  ladder  for  the  sum  of  thirteen 
thoosond  five  hundred  and  70-100  dollars, 
($13,500.70,)  of  which  a  full  description  ac- 
companies Htls  writ.  Frank  Dirks,  Sheriff 
Galv.  Co."  Ttiis  return  Is  ft^owed  by  a 
list  of  the  lands  sold,  names  of  purchnsers 
and  prices,  and  the  only  reference  to  land  on 
the  Chambers  giant  or  in  McLennan  county 
is  as  follows:  "1/5  2  leagues,  640  acres,  T. 
O.  Chambers  head  right,  McLemore,  3.50  — 
3.100.00."  This  return  is  dated  March  5, 
1870.  It  shows  that  the  total  proceeds  of 
the  sale  amounted  to  $18,500.70;  costs,  $37:1.- 
82;  leaving  a  balance  of  $13,12a88  paid  over 
to  McLemore,  "attorney  for  all  parties." 

(6)  The  defendants  next  introduced  in  evi- 
doice  a  certified  copy  of  deed  by  Frank 
Dirks,  sheriff  of  Galveston  county,  Issued  to 
M.  G.  McLemore,  dated  Ist  day  of  March, 
1870,  which  is  as  foUows:  "The  State  of 
Texas,  county  of  Galveston.  Know  all  men 
by  these  presents  that  whereas,  by  virtue 
of  an  order  of  sale  issued  out  of  the  district 
coort  In  a  certain  cause  numbered  4,248, 
Harry  W.  Blagge,  Caroline  B.  Blagge,  Geo. 
Bntler,  and  Funny  Butler,  a  minor,  by 
Ctoorge  Butler,  her  guardian,  ex  parte,  and 
in  which  there  was  a  decree  rendered  on  tbe 
5th  day  of  July,  A.  D.  1868,  and  a  further 
order  rendered  Jaxraary  17th,  A.  D.  1870,  and 
said  order  was  directed  and  delivered  to  me, 
as  sheriff  of  the  county  of  Gtilveeton,  and 
state  aforesaid,  commanding  me  to  sell  cer- 
tain property  in  said  writ  si>ecined.  part  of 
wfakh  is  as  follows,  to  wit,  (»e-flrth  of  ttvo 
leagues  of  land  in  Mcl^ennan  county,  state 
aforesaid,  and  on  which  the  city  of  Waco 
now  stands,  and  granted  to  T.  J.  Chambers, 
and  by  John  8.  Sydnor  to  Jonas  Butler,  imd 
recorded  in  Book  T,  pages  166  Si'VyT,  and  in 
obedience  to  the  aforesaid  order  of  sale,  I, 
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Frank  Dirks,  sheriff  of  tbe  aforesaid  couuty, 
on  the  1st  day  of  March.  A.  I).  1S70,  being 
the  first  Tuesday  of  said  mouth,  within  the 
hours  prescribed  by  law,  to  wit,  about  11 
o'clock  A.  M.,  did  sell  said  premises  .it  pub- 
lic vendue  in  the  county  aforesaid  at  the 
door  of  the  courthouse  thereof,  baring  first 
glyen  public  notice  of  the  time  sind  place  of 
such  sale  by  causing  a  notice  thereof  to  be 
posted  up  at  three  public  places  in  tlic  coun- 
ty of  Oalyeston,  one  of  which  was  the  court- 
house of  said  county,  for  lull  twenty  days 
previous  to  such  sale,  and  aun  by  causing 
the  same  to  be  publishcl  in  me  Ualvcston 
News,  a  newspaper  published  in' said  coimty, 
for  full  twenty  days  previous  to  said  sale, 
as  directed  in  the  afcresiiul  order  of  sale; 
and  whereas,  at  said  Aaic  the  heretofore  de- 
scribed premises  were  3tni<:;c  off  to  M.  C.  Mo- 
Lemore,  at  three  dollars  and  fifty  cents  per 
acre,  he  being  the  highest  l>ldd'jr  therefor: 
Now,  In  consideration  of  tbe  premises  afwe- 
said,  and  of  tbe  sum  of  six  thousand  one 
hundred  and  ninety-nine  dollars  and  twenty 
cents  to  me  paid,  I,  Frank  Dlrlis,  shi'rlff, 
as  aforesaid,  hare  sold,  and  by  these  presents 
do  grant  and  convey,  unto  the  said  M.  O. 
McLemore  all  the  estate,  right,  title,  and  In- 
terest of  tbe  aforesaid  Henry  W.  Blagge, 
Caroline  B.  Blagge,  Geo.  Butler,  and  Fnnny 
Butler  in  and  to  the  above-described 
tract  of  land  to  have  and  to  h(Hd  the 
above-described  premises  unto  the  said  M. 
O.  McLemore,  his  beirs  and  assigns,  as 
fully  and  absolutely  as  I,  as  sheriff  as 
aforesaid,  can  convey  by  virtue  of  the 
aforesaid  order  of  sale.  In  testimony  where- 
of I  have  hereunto  set  my  hand  and  seal, 
using  scroll  for  seal,  this  first  day  of 
March,  A.  D.  1870.  Frank  Dirks,  [Seal] 
Sheriff  of  Galveston  County.  Witness:  Jo- 
seph li.  Franklin.  W.  P.  Suffoert."  This 
deed  was  pn^>erly  acknowledged,  and  duly 
recorded  in  McLennan  county,  Tex.,  March 
31,  1870. 

(7)  Defendants  next  introduced  ha  evidence 
a  certified  copy  of  power  of  attorney  from 
M.  O.  McLemore  to  S.  H.  Renick,  dated  1st 
day  of  July,  A  D.  1870,  duly  empowering 
the  said  B«nick  to  sell  and  convey  in  the 
name  of  the  said  McLemore  land  described 
in  said  sheriffs  deed  to  said  McLemore,  here- 
inbefore set  out 

(8)  Defendants  next  introduced  in  evidence 
certified  copy  of  a  deed  from  M.  0.  McLe- 
more, by  bis  attorney  in  fact,  S.  H.  Renidc, 
to  Hugh  Evans,  conveying  to  said  Evans 
the  tract  of  land  described  in  plaintiffs'  peti- 
tion, dated  5th  day  of  July,  1870,  duly  ac- 
knowledged and  recorded. 

(0)  Tbe  defendants  introduced  in  evidence 
a  regular  chain  of  warranty  deeds  down  to 
each  of  the  defendants  from  tbe  said  Hugh 
Evans,  and  those  claiming  through  him,  to 
the  respective  portions  of  land  claimed  by  de- 
fendants in  their  answers.  Defendants 
proved  that  they,  and  those  under  whom 
they   claim,   held  adverse,   peaceable,    con- 


tinuous possession  imder  deed  duly  reg- 
istered, cultivating,  using,  and  enjoying  the 
lands  in  controversy  continuously  from  the 
faU  of  1870  untU  the  institution  of  this  suit, 
and  paid  all  the  taxes  on  the  same  regulaily 
each  year. 

(9)  Defendants  further  proved  that  each  of 
them  had  been  In  possession  of  the  respective 
portions  of  land  claimed  by  them  respectively 
more  than  one  year  before  the  institution  of 
this  suit,  in  good  faith,  believing  they  had 
title  to  the  land,  and  made  permanent  and 
valuable  improvements  on  the  same  of  the 
character  and  value  as  set  out  in  their  re- 
spective answers. 

(10)  Though  there  was  testimony  pro  and 
con  on  the  subject,  it  was  not  shown  by  a 
preponderance  of  the  evid«ice  tbnt  Mn. 
Blagge  personally  authorized  the  proceedings 
in  the  district  court  of  Galveston  countj- 
herelnbefore  stated,  nor  that  she  bad  po-- 
sonal  knowledge  of  the  sale  of  the  land  iu 
CMitroversy  by  the  sheriff  to  McLemore,  and 
by  him  to  Hugh  Evans.  Perhaps,  however, 
such  authority  and  knowledge  ought  to  be 
presumed. 

(11)  It  was  shown  by  the  testimony  of 
M.  O.  McLemore  that  after  he  sold  the  land 
in  suit  to  Hugh  Evans  he  accounted  to 
George  Butler,  guardian  of  Fanny  Butler, 
for  her  interest,  and  to  H.  W.  Blagge  for 
Mrs.  Blagge's  interest,  in  the  proceeds  of  tbe 
sale,  though  it  was  not  shown  how  much  he 
paid  each. 

The  record  does  not  show  when  tills  suit 
was  begun,  but  it  Is  admitted  in  appeUanbi' 
brief  that  they  are  all  barred  by  UmitatloD 
except  Mrs.  Blagge. 

F.  G.  Morris,  for  appellants.  Clark  & 
Bollinger,  for  appellees. 

KEY,  J.,  (after  stating  the  facts.)  1.  The 
evidence  introduced  by  .ippellauts  sliowed 
prima  facie  that  they  were  the  ov.uers  of 
the  land  sued  for,  and  tbey  -ire  entitled  to 
recover  tbe  same,  unless  defeated  by  the  tes- 
timony offered  by  the  appellees.  Counsel 
for  appellants  concedes  in  his  brief  that  all 
the  appellants  except  Mrs.  Caroline  E. 
Blagge  are  barred  by  limitation.  For  this 
reason  her  rights  only  will  be  considered  In 
this  opinion. 

Appellees  rely  upon  the  proceedings,  and 
sherifTs  sale  made  thereunder.  In  tbe  district 
court  of  Galveston  county,  in  tbe  case  of  Ex 
parte  H.  W.  and  Caroline  E.  Blagge  and 
others,  shown  by  the  record,  to  show  that 
appellants,  or  those'  under  whom  they  dalm, 
bad  been  divested  of  all  title  to  the  land. 

Appellants,  among  other  objections  to  tbe 
validity  of  the  sale  in  question,  contmd  that 
said  district  court  had  no  Jurisdiction  to  ea- 
tertain  the  petition  and  order  the  sale,  and, 
therefore,  th&t  the  sale  made  by  the  sbn^ff 
was  and  is  absolutely  void. 

The  first  step  in  the  proceedings  refeired 
to  consists  of  an  ex  parte  petition  filed  by 
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McLemore  &  Hume,  as  attorneys  for  Harry 
W.  Blaggc,  Caroline  E.  Blagge,  George  J. 
Batler,  and  Fanny  Butler,  a  minor,  by  her 
snardian,  George  Butler,  the  parties  at  In- 
terest. This  petition  states  that  Mrs.  Blagge 
and  George  J.  and  Fanny  BuUer  are  Joint 
owners  of  the  real  estate  therein  descril>ed, 
tbe  f<»iner  owning  an  nndivlded  half,  and 
the  two  Butlers  o^-ning  the  other  half;  and  it 
asks  the  court  to  make  an  order  directing  the 
sheriff  of  C^alreston  county  to  sell  said  lands 
at  public  sale  at  the  courthouse  door  of  said 
county  on  the  first  Tuesday  in  November, 
1S69.  This  petlti(Mi  was  filed  July  5,  186D, 
and  on  the  same  day  the  court  granted  the 
ord«r  as  prayed  for.  On  the  17th  day  of 
January,  1870,  the  same  paiHes,  by  same  at- 
torneys, filed  another  petition  or  application, 
stating  that  the  decree  made  on  July  5,  1889, 
bad  not  beai  executed,  and  asking  the  court 
to  make  an  order  directing  said  sheriff  to 
sell  said  real  estate  on  the  first  Tuesday  In 
March,  1870.  January  17,  1870,  the  court 
granted  this  order.  February  7,  1870,  the 
clerk  issued  the  order  of  sale,  as  provided 
in  tbe  two  decrees  referred  to,  and  on  the 
first  Tuesday  in  March,  1870,  the  sherUT  of 
Galveston  county  made  the  sale.  If  the  dis- 
trict court  of  Galveston  county  had  no  Juris- 
diction to  make  the  decretal  orders  above  re- 
ferred to,  then  it  follows  that  said  orders 
have  not  the  binding  force  of  a  Judgment, 
and  th^  can  be  assailed  In  a  collateral,  as 
well  as  in  a  direct,  proceeding.  When  the 
first  decree  was  made,  tbe  constitution  of 
1866  was  In  force.  When  the  other  order 
and  the  sale  were  made,  the  constitution  of 
1869  had  gone  Into  effect,  (Peak  v.  Swindle, 
C8  Tex.  242,  4  S.  W.  Kep.  478;)  but  it  is  Im- 
material by  which  constitution  the  question 
of  Jurisdiction  is  to  be  tested,  because,  if 
under  either  It  existed,  it  was  conferred  by 
tbe  general  Jurisdiction  clause,  and  these  are 
exactly  the  same  in  the  two  instruments. 
Each  constitution,  after  conferring  original 
Jurisdiction  on  the  district  courts  to  try  cer- 
tain enumerated  classes  of  cases,  reads  as 
follows:  "And  of  aU  suits,  complaints,  and 
pleas  whatever  without  regard  to  any  dis- 
tinction between  law  and  equity,  when  the 
matter  In  controversy  shall  be  valued  at,  or 
amount  to,  one  hundred  dollars,  exclusive  of 
interest"  This  and  similar  provisions  in 
other  constitntlona  of  this  state  constitute 
what  are  termed  "general  Jurisdiction 
clauses."  When  this  clause  is  analyzed,  it 
will  be  seen  that  there  can  be  no  Jurisdiction 
under  it  until  there  is  a  suit,  complaint,  or 
plea,  and  a  matter  in  controversy.  The 
phrase  "matter  in  controversy"  does  not 
signify  that  there  must  necessarily  be  an 
issue  of  either  fact  or  law  when  the  case  is 
called  for  trial,  because  the  defendant  may 
confess  Judgment;  but  It  implies  that  the 
pleading  which  invokes  Jurisdiction  must 
disdose  an  adversary,  and  assert  a  right 
against  blm,  which  Is  not  shown  by  the 
pleading  to  b9  conceded  bf  talm.    In  Mess- 


ner  y.  Glddlngs,  65  Tex.  306,  in  considering 
the  question  of  district  court  Jurisdiction  nn- 
d«r  the  constitution  of  1866,  where  the  peti- 
tion disclosed  an  apparent,  but  not  a  real, 
defendant,  our  supreme  court  said:  "It  can- 
not be  claimed  that  the  clause  of  the  consti- 
tution first  quoted  gave  such  power,  for  the 
proceeding  was  neither  a  suit,  complaint, 
nor  plea  Involving  a  matter  of  controversy. 
It  was  a  proceeding  ess^itlally  adininisti'a- 
tlve  in  Its  character,  and  not  a  controversy 
between  party  and  party.  In  which  adverse 
claim  of  right  was  asserted,  such  as  was 
evidently  contemplated  by  the  constitution. 
If  It  is  claimed  that  in  tbe  court,  as  a  court 
of  equity,  under  that  clause,  the  power  exist- 
ed, it  must  be  replied  that  the  district  court, 
whether  as  a  court  of  law  or  a  court  of 
equity,  had  only  such  power  as  tbe  consti- 
tutioa  gave  it  There  is  no  such  thing  as  the 
inherent  power  of  a  coiurt,  if  by  that  be 
meant  a  power  which  a  court  may  exercise 
without  a  law  authorizing  it.  That  clause 
of  the  constitution  empowered  district 
courts  to  exorcise  all  the  power  given, 
whether  the  procedure  necessary  to  accom- 
plish that  purpose  be  such  as  pertains  to  a 
court  of  law  or  a  court  of  equity;  but  it  in 
no  manner  conferred  upon  such  courts  the 
pow«*  to  eKerdae  any  and  every  power, 
which  at  any  time  may  have  been  exercised 
by  courts  of  chanoery  in  England  or  else- 
where. Courts  of  diancery  In  England,  at 
an  early  day,  may  have  exercised  such  a 
Jurisdiction  as  the  district  court  for  Wash- 
ington county  assumed  to  exercise,  but  we 
have  no  Inclination  cow  to  consider  the 
ground  on  which  the  power  was  then 
claimed,  for  at  tbe  inresent  day  no  such 
power  is  claimed  to  exist  in  a  chancery  court 
in  England,  unless  given  by  act  of  parlia- 
ment. Taylor  v.  PhUips,  2  Ves.  Sr.  23; 
Russei  V.  Russel,  1  Moll.  625."  The  essen- 
tial functions  of  district  courts  in  this  state 
have  always  been  Judicial,  and  not  admin- 
istrative. They  are  organized  to  adjudicate 
differences  between  litigants,  and  not  to 
register  and  execute  ag^reements  between  in- 
dividuals. When  they  have  acquired  Juris- 
diction of  a  cause,  they  may,  by  a  receiver 
or  otherwise,  do  many  things  that  are  not 
strictly  Judicial,  but  administrative.  But 
their  power  to  do  these  things  is  andlhiry 
to  their  Jurisdiction  over  the  main  cause; 
and  in  the  exercise  of  Jtu>lsdictlon  in  probate 
matters  they  may  azerdse  functions  that 
are  administrative.  Such  Jurisdiction  is  ex- 
pressly conferred  by  other  constitutional 
provisions.  In  the  proceedings  imder  con- 
sideration, the  pleadings,  which  form  the 
basis  of  Jurisdiction,  were  not  only  ex  parte, 
but  they  disclosed  the  utmost  harmony 
among  the  parties  to  the  supposed  litigation. 
Each  conceded  all  the  rights  that  the  others 
asserted.  Nothing  was  left  for  the  coxui;  to 
decide.  They  were  agreed  in  eveiy  partic- 
ular, and  even  the  possibility  of  an  issue  did 
not  exist    All  that  was  asked  of  the  court 
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veaa  to  enter  the  agreemeut  upon  Its  records, 
and  Issue  a  mandate  ftnr  ita  execotion. 
Sach  being  the  cnse,  the  district  oonrt  of 
Galveston  cotinty  bad  ao  jnrlsdietion,  and 
tbe  orders  made  by  It  ar«  not  binding  upon 
Mrs.  Blagge.  If  it  be  suggested  tliat.  aa 
Fanny  Butler  was  a  minor,  it  was  necaa- 
sary  to  hare  a  Judicial  sale  of  lier  interest 
in  tlie  property,  otiierwiae  title  could  not  be 
divested  out  of  her,  it  may  be  answered 
that  the  proper  court  to  make  sadx  a  sale, 
so  as  to  bind  tiie  minor's  eMste^  was  the  pro' 
bate  court,  in  wtiich  the  guardianship  of 
said  estate  was  pending. 

2.  Although  at  the  time  in  aneatlon  there 
was  no  statute  antborlzing  the  sale  of  real 
property  for  the  purpose  at  ptirtition,  stiU 
we  do  not  hold  tiuit,  had  a  suit  been  Inati- 
tnted  to  partition  tibe  land,  with  parties 
plalntitC  and  defendant  titereto,  tbe  district 
court  would  not  have  had  the  eiinitable  pow- 
er to  order  the  sale  of  the  property  and  a 
division  at  the  procecdai  But  midi  is  not 
the  calae  bef<Hre  us. 

&  But  It  Is  contended  \st  appeUees  tluit 
Mrs.  Blagge  la  estiqiped  by  her  conduct  from 
denying  the  valldl^  of  the  sale  in  qoestlon. 
If  it  be  conceded  that  tbe  facts  testified  to 
by  the  wttoess  McLemor«  are  true,  though 
as  to  some  of  th.em  hs  ia  ceatradicted  by 
Mrs.  Blagge,  the  facts  upon  which  it  is 
sought  to  base  on  eett^nM  are  these:  Mra. 
Blagge  Jkitned  in  ib« -application  Itr  the  or- 
der nnda-  which  tbe  land  was  sold.  Mclie- 
more,  the  attorney  of  all  the  parties,  bon^t 
in  the  land  at  the  sale,  in  trust  for  George 
Butler.  Afterwards  he  mAA  it  to  Hugh  Ev- 
ans, under  whom  detaidants  hold,  and  ac- 
ooonted  to  Mrs.  Kagge's  husband,  who  was 
acting  for  her,  for  her  interest  in  the  pro- 
ceeds of  the  sale;  and  all  of  tiiem  facts 
were  Imown  to  her  at  the  time.  Mrs. 
Blagge  did  not  mlsrepreaent  or  conceal  any 
fact  No  part  of  the  proceeds  ot  the  sale 
was  used  to  discharge  any  lien  upon,  or  to 
otherwise  beaeat,  her  separate  property.  It 
must  be  presumed  tliat  purchasers  were  aa 
well  qualified  to  judge  of  the  validity  of  the 
sale  as  was  she.  In  the  case  of  Berry  v. 
Donley,  26  Tex.  737,  it  was  held  that  a  deed 
executed  by  a  married  woman,  but  not  ac- 
knowledged before  an  officer  In  the  manner 
prescribed  by  statute,  did  not  patss  title  to 
real  estate^  and  that  th»  flict  that  the  cob- 
sideratiain  was  used  for  Qte  support  of  Iter- 
s' and  family  did  aot  create  an  estoppel 
against  her.  The  doctrine  announced  In 
that  case  has  bees  repeatedly  followed  by 
the  same  court  tat  otber  caseai.  Eckhai-dt  v. 
Scblecht,  29  Tex.  130;  FitsgeraM  v.  Turner, 
43  Tex.  79;  Johnson  v.  Bryan.  62  Tex.  623; 
Williams  v.  Ellingsworth.  7&  Tex.  480,  12 
S.  W.  Kept.  746.  In  Johnson  v.  Bryan,  su- 
pra, the  rule  of  estoppel  against  a  married 
woman  is  thus  stated:  "To  estop  a  mar^ 
ried  woman  from  asserting  her  rights  to 
land  it  Is  essential  that  she  should  be  guilty 
ol  some  poaittva  act  of  fraud,  or  else  ot  soaoe 


act  ot  concealment  or  suppression  wliidi  in 
law  would  be  equivalent  tiiereto;  for  all  who 
deal  with  a  married  woman  directly,  or  deal 
In  any  manner  affecting  her  rl^ts  are 
chargeable  with  a.knowledge  of  her  dIsabUity. 
and -that  she  can  only  convoy  land  io  the 
manner  prescribed  by  tbe  statute."  Tbe 
cases  cited  by  counsel  for  appeUees  are  not 
stmilar  in  their  fiurts  to  this  case,  and  do 
not  conflict  with  the  cases  cited  in  this  opin- 
ion. Conceding  the  truth  of  appellees'  evi- 
dence wherever  conflict  exists,  still  it  most 
be  held  that  Mrs.  Blagge  is  not  estopped. 

4.  If  we  are  correct  in  bedding  that  the 
district  court  of  Galveston  county  had  no 
power  to  order  the  sale  of  the  land,  and  that 
McLemfHre  acquired  no  title  through  bis 
piurdiase  at  said  sale^  of  oonrae,  Erana,  wlio 
purchased  ftom  McLemore,  and  appeUees, 
dalming  imder  Evans,  are  diargeable  with 
tiie  vice  in  McLemore's  title.  His  deed  dis- 
closes ita  own  invalidity,  and  no  one  hold- 
ing under  him  can  be  an  innocent  purchaser. 

B.  We  deem  it  unnecessary  to  consider 
other  pointa  presented  in  the  briefs  of  ooun- 
seL  Our  views  on  the  questiiHis  considered 
are  decisive  of  'the  case^  A  qnestlen  of 
practice  is  all  that  remains  for  consideration. 
It  la  Insiated  on  b^alf  otf  Mr&  Blagge  that, 
if  It  be  held  that  her  prima  fade  tlUe  is  not 
defeated  by  appellees'  evideBce,  conceding 
it  all  to  be  true,  then  Judgment  should  be 
hare  rendered  for  her  for  one-half  ot  tlie  land, 
and  tbe  cause  remanded  for  partltioa.  Ap- 
pellees do  not  demy  this  contoition,  nor  in- 
timate a  desire  to  offer  further  testimony, 
and  the  record  does  not  indicate  the  exist- 
ence of  oHier  material  evidence.  Therefore 
it  ia  assumed  that  this  disposition  of  tbe 
case,  as  it  will  enable  appeUees  at  once  to 
take  it  to  the  supreme  court,  will  be  more 
satisfactory  to  tiiem  than  a  total  reversal. 
The  Judgment  of  tbe  court  below  as  against 
all  of  the  appellants  except  Caroline  E. 
Blagge  and  her  husband,  H  W.  Blagge,  wiU 
be  affirmed.  As  to  Mr&  Caroline  E.  Blagge 
and  H.  W.  Blagge,  said  Judgmcast  will  be 
reversed,  and  judgment  here  rendered  for 
said  Gar(^ne  K.  Blagge  for  an  uidivided 
half  interest  in  tbe  land  sued  for;  and  for 
the  purpose  of  partitlott  between  her  and  tbe 
appeUees,  and  adjustment  of  equitable  rigbt.s 
growing  out  of  Improvesaents  made  by  the 
latter,  the  cause  will  as  to  them  be  remand- 
ed. One-half  of  the  costs  of  this  appeal 
will  be  taxed  against  George  J.  and  Fanny 
Butler,  and  the  other  half  agaiaet  the  ap- 
pellees. 


SASSE  et  aL  v.  MARTIN  et  aL 
(Court  of  Civil  Appeals  of  Texas.     SepL  13, 
1893.) 
Appeal  from  Cory  die  county  court;  S.  F. 
Duffie,  Judge. 

Action    by  Martin    &   Moorhead   against 
Sasae  ft  Powell,  ariginally  tevugbt  in  a  Ju» 
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tice's  conr^  on  a  written  guarAnty  In  the 
sale  by  defencbints  to  plaintiffs  of  one  0»- 
barn  harvesting  machine.  Plaintiffs  allege  a 
breRch  of  srnaranty,  and  seek  to  reoorer 
b«ek  freight  charges  and  monej-  paid  to  de- 
fendants on  said  machine,  and  also  to  re- 
coyer  certain  notes  executed  by  them  in 
favor  of  D.  M.  Ostium  &  C3a,  and  delivered 
to  defendants.  Judgment  was  rendered  in 
the  county  court  on  appeal  from  the  justice's 
court  In  favor  of  plaintiffs,  and  from  the 
judgment,  and  from  on  order  overruling  a 
motloa  for  a  new  trial,  defendaiits  appeaL 
Affirmed. 

White  &  Taylor,  for  appellants. 

FISHBU,  C.  J.     We  find  no  reversible  er- 
ror in  the  record,  and  afRrm  the  judgment 


GULF.  C.  &  S,  F.  RY.  CO.  t,  PATTERSON 
et  aLi 

(Court   of  Civil  Appeals  of  Texas.     Oct   11, 
ISOS.) 

Error  from  McLennan  county  court;  W. 
H.  Jenkins,  Jndge. 

Action  by  J.  C.  Patterson  and  ano«ier 
against  the  Gulf,  Colorado  &  Santa  Fe  Kail- 
way  Company  for  damages  resulting  from  de- 
lay In  fHi-nlshlng  care  for  the  shipment  of 
plaintiffs'  sheep,  delay  in  transit  and  ne^- 
gent  treatment  The  case  was  tried  without 
a  jary,  and  judgment  was  rendered  in  fh- 
vor  of  plaintiffs  for  $453.84,  and  defendant 
brings  error.    Affirmed. 

J.  W.  T«ETy,  tor  plaintUt  in.  error.  Ciark, 
Dyer  &  Bollinger,  for  defendants  in  errw. 

KEY,  J.  In  this  esse  the  Judgmoit  ap- 
pealed f  com  is  affirmed. 


LEON   ft   H.   BLUM   LAND   CO.   v.    DUN- 
LAP. 
(Coort  of  Civil  Appeals  of  Texas,     Oct   11, 

1868.) 
OBncGTioss  TO  Btideno. 

1.  An  objectioB  to  the  acknowledgmatt  of 
a  deed  HniRht  to  be  introduced  in  eridflnce,  on 
the  lEiouiul  that  it  "was  not  aclmowledged  as 
required  by  law,"  is  too  general. 

2.  Where  the  ackiio\T|p<)gnient  of  a  deed 
nnder  which  plaintiffs  cUiin  title  atmteg  that 
lliere  personally  appeared  before  the  notary 
"I>eon  &  H.  Blum,  by  Sylvan  Blum,  partner  of 
raid  firm,  known  to  me  to  be  the  person  wliose 
name  is  subscribed  to  the  foregoing  instru- 
ment, and  acknowledKed  to  me  that  he  exe- 
cuted the  same."  such  ackuowledsmeot  is  suffi- 
cient; it  appearing  on  the  face  of  the  deed  that 
Sylvan  Blum  was  a  member  of  the  firm  whose 
act  it  purported  to  be. 

3.  A  deed  conveyinK  a  head-right  survey 
cannot  be  excluded  from  evidence  for  imper- 
fect description  of  the  land  because  it  appears 
that  the  nunilier  of  acres  which  would  seem  to 
bo  included  in  the  field  notes  coiuidernbly  ex- 
ceeds the  number  called  for  in  the  body  of  the 
deed. 

'  Itebeariug  pending. 


Appeal  tram  district  onirt  Boeque  county; 
J.  M.  Hall,  Jndge. 

Action  by  the  Leon  £  H.  Bhim  Land  Com- 
pany against  T.  L.  IXmlap  to  recover  certain 
land.  Jiidgment  was  entered  in  favor  of  de- 
fendant, and  plaintiff  appeals.    Reversed. 

N.  R.  Morgan,  for  appellant  James  M. 
Robertson,  for  appeUee. 


TTKAD,  J.  Tills  suit  was  Instituted  by  ap- 
pellant as  plaixktlfl  in  the  court  below,  to  re- 
cover of  SLifpeaee  7G7V&  acres,  a  part  of  a  sur- 
\ey  in  the  name  of  John  S.  Brown.  The 
statem«nt  of  facts  and  bill  of  exceptlona 
show  that  aM>eUaiit  in  attempting  to  de- 
ralgn  its  title,  introduced  In  evidence  a  regu- 
lar chain  of  transfers  from  the  state  to  Leon 
&  H.  Blum,  and  then  tiered  a  deed  re- 
citing that  "we,  Leon  Blum  and  Svlvnn 
Blum,  of  the  tity  of  Galveston,  and  Hyman 
Slum,  of  the  dty  ot  New  York,  partneis. 
composing  the  firm  of  Le(»i  &  H.  Blum,  of 
the  city  of  Ctalveston,  for  and  in  considera- 
tion of  two  tiioii«ind  nine  hundred  and 
eighteen  dcdlars,  to  us  paid  by  the  Lieon  & 
H.  Binm  Land  Co.,  Imve  iMurgalned,  aliened, 
and  soU,  and  l^  these  presents  do  bargain, 
sen,  alien,  and  eooBrm,  unto  the  said  the 
Leon  &  H.  Blum  Land  Co.^  all  our  right, 
title,  interest  and  estate  in  and  to  the  foUow- 
Ing  described  praaaises,  vis.:  That  certaiu 
tract  or  parcel  of  land  lying  and  Ikoing  ia 
the  county  of  Bosque,  state  of  Texas,  c(Mt- 
taining  1,53S  acres  of  land,  being  the  head- 
dght  snrvey  of  Jolm  S.  Brown,  granted  ta 
bim  hr  patent  ben  ring  date  the  20th  day  ot 
jBAuaiT,  1853,  which  said  head  right  is. 
bovnded  and  descrilied  as  foUows:  Lying 
and  beins  situated  between  Spring  creek  and 
Main  Boaqfue,  about  eight  miles  above  the 
mouth  of  Meridian  creek,  beginning  at  the 
N.  B.  comer  of  a  survey  for  L.  W.  Smith,  as- 
signee of  Lavin  Lago,  from  which  a  post 
(mJc,  marked  Y,  bears  8.  d"  W.,  nine  varns^ 
OBOtber,  marked  T,  bean  N..  71°  W.,  5  varas. 
Thence  N.,  30  W.,  3,236  varas,  to  corner, 
from  whieb  a  Spanish  oak,  marked  X,  bears. 
S.,  4  E.,  3  varas;  another,  marl<ed  I,  bears, 
N.,  83"  B.,  2^  varas.  Tbence  S.,  60°  W., 
3,400  varas,  to  com»,  from  which  a  post 

OAk,   inarted   W.,  bears   S.,   53°   W.,   

varas;  another,  marked  X,  bears  S.,  30°  B.^ 
3  varas.  Thence  &,  30'  K,  2430  varas  to  a 
branch,  3,250  varas  to  comer,  from  which  a 
Uve  oak  marked  V,  bears  S.,  87°  B.,  57 
varsA  Thence  N.,  60  E.,  490  varas  to  a 
branch,  2,900  varas  to  anotlier,  3,400  varas  to 
the  beginning"  This  deed  is  signed  "Leon  & 
H.  Blum,"  and  has  the  following  acknowl- 
edgment: "State  ot  Texas,  county  of  Galve»- 
iask.  Betare  vae,  J.  W.  Jackson,  a  notary 
public  in  and  for  said  county  and  state,  thi» 
day  personally  appeared  Leon  &  H.  Blum,  by 
Sylvan  Blum,  partner  of  aald  firm,  known 
to  me  to  be  the  person  whose  name  la  sub- 
scribed to  the  foregoing  Instrument,  and  nu- 
knowledged   te   me  VaaX   be   executed   the 
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same  for  the  purposes  and  considerations 
therein  expressed.  Glrcn  nnder  my  hand 
and  seal  of  office  at  Galvestcm,  Texas,  this 
15th  day  of  May,  A.  D.  1885.  J.  W.  Jack- 
son, Notary  Public  tn  and  for  Galreston 
Ck>mity,  Texas."  To  the  Introduction  of  said 
deed  appellee  objected,  as  appears  from  the 
bill  of  exceptions,  because  "the  deed  to  plain- 
tiff was  not  acknowledged  as  required  by 
law,  and  that  the  description  of  the  land  was 
too  vague  and  Ind^nlte;  that  It  failed  to 
describe  any  land."  These  objections  were 
sustained  by  the  court,  add  judgment  ren- 
dered tot  appellee.  We  beHeve  the  court 
Qrred  In  excluding  this  deed.  Tbe  objection 
to  the  acknowledgment  was  too  general,  and 
should  not  have  been  entertained  by  the 
court  without  requiring  appellee  to  specify 
the  particular  defect  relied  upon  by  him. 
We  have,  however,  examined  the  acknowl- 
edgment, and  think  If  in  substantial  compli- 
ance with  the  law.  A  deed  purporting  to  be 
made  by  a  firm  should  be  acknowledged  by 
one  of  the  members.  1  Devi.  Deeds,  (  645; 
Sloan  V.  Machine  Co.,  70  Mo.  206.  In  the 
note  to  Webb  on  Becord  of  Titles,  (section 
57,)  we  also  have  reference  to  McCoy  v. 
Boley,  21  Fla.  803,  as  being  in  point,  but 
we  have  not  access  to  this  volume.  In  Bald- 
win V.  Richardson,  33  Tex.  IC,  It  was  held 
that  proof  by  a  subscribing  witness  that  he 
saw  "Richardson  &  Co.  sign  the  name"  was 
sufficient  to  admit  the  deed  to  registration. 
To  this  decision,  however,  Morrill,  O.  J.,  dis- 
sented, upcm  the  ground  that  the  aclmowl- 
cdgment  should  have  named  the  member  of 
the  firm  who  signed.  The  deed  upon  Its  face 
showed  that  Sylvan  Blum,  who  acknowl- 
edged the  deed,  was  a  member  of  the  firm 
■whose  act  It  purported  to  be;  and,  If  this 
had  not  already  been  shown  to  be  a  fact  by 
the  deed  under  which  Iicon  &  H.  Blum 
claimed,  (as  to  which  we  are  not  advised  by 
the  statement  of  facts,)  the  deed  should  nev- 
ertheless have"  been  admitted,  and  appellee 
allowed  to  make  this  proof  by  other  evi- 
dence. The  extent  to  which  one  member  of 
a  firm  has  power  by  deed  to  convey  Its  land 
has  been  so  fully  considered  in  this  state  we 
will  not  imdertake  to  add  to  what  has  al- 
ready been  said.  Frost  v.  Wolf,  77  Tex. 
455,  14  S.  W.  Rep.  440,  and  authorities  there 
cited. 

The  objection  to  the  deed  on  account  of 
supposed  defective  description  of  the  land 
attempted  to  be  conveyed  we  think  still  less 
tenable  than  the  one  to  the  acknowledgment 
We  think  an  inspection  of  the  description  of 
the  land,  as  contained  in  the  deed  and  cop- 
led  above,  wlU  show  it  to  be  more  than  ordl- 
iiarily  full  and  definite.  We  attach  no  impor- 
tance to  the  fact  that  the  number  of  acres 
which  would  seem  to  be  included  in  the  field 
notes  considerably  exceeds  l,5ii5,  the  number 
called  for  In  the  body  of  the  deed.  The  deed 
would  convey  all  the  interest  of  the  makers 
in  the  land  embraced  in  the  field  notes, 
whether  it  be  more  or  less  than  1,535  acres. 


We  see  no  objection  to  attaching  copies  of 
instruments  as  exhibits  to  a  statement  of 
facts  as  was  done  of  this  deed;  also,  we 
think  the  deed  objected  to  was  sufficiently 
Identified  whoi  we  consider  the  bill  of  ex- 
ceptions and  statement  of  facts  together. 
The  Judgment  of  the  court  below  ahoold  b« 
reversed,  and  the  cause  remanded. 


HARRIS  V.  CRABTRBB  at  aL 

(Court  of  Civil  AppeaU  of  Texaa.    Oct.  11. 

1803.) 

ASSIONVBKTS  OF  ESHOB. 

Where  appellant's  asHi^menta  of  error 
are  not  copied  m  hia  brief,  as  required  bj 
amended  riae  29  of  the  supreme  court  and  bj 
tbe  rules  adopted  by  that  court  for  the  court  of 
civil  appeals,  such  assignments  cannot  be  con- 
sidered. 

Appeal  from  district  court,  Bosque  county; 
J.  M.  Hall.  Judge. 

Action  by  O.  B.  Harris  against  Joe  Crab- 
tree  and  others  to  recover  certain  land.  Judg- 
ment was  entered  in  favor  of  defendants, 
and  plaintiff  appeals.    Affirmed. 

F^x  H.  Robertson,  for  appellant  S.  B. 
Lumpkin,  for  appelleea. 

HEAD,  J.  This  salt  was  instltated  by 
appellant  as  plaintiff  in  the  court  below, 
against  appellees  as  defendants  to  recover 
1,180  acres  of  the  Calvin  Stockbridge  head 
night  The  trial  resulted  In  a  Judgment  in 
favor  of  all  (^  the  defendants,  from  which 
this  appeal  Is  ^xwecuted.  Numerous  ecron 
have  been  assigned  by  appellant  but  none  of 
them  have  been  copied  In  his  brief,  as  re- 
quired by  amended  rule  29  of  the  supreme 
court  which  was  in  force  at  the  time  of  the 
filing  of  this  record  therein,  and  they  can- 
not therefore  be  considered  by  us.  Cbap- 
pell  v.  Railway  Co.,  75  Tex.  82, 12  &  W.  Rep. 
977;  Co<H>er  v.  Lee,  (Tex.  Clr.  App.)  21  S. 
W.  Rep.  998.  This  Is  also  one  of  tbe  roles 
adopted  by  the  supreme  court  for  this  court 
and  we  have  no  right  to  disregard  it  espe- 
cially when  its  enforcement  is  Insisted  upon 
by  appellees,  as  in  this  case.  Rule  29  for 
courts  of  clvU  appeals,  84  Tex.  701,  20  S. 
W.  Rep.  vill.  As  we  find  no  error  apparent 
of  record  which  we  would  be  authorized  to 
consider  in  the  absence  of  an  assignment 
the  Judgment  rendwed  by  the  court  below 
must  be  affirmed. 


STEEL  V.  METCALP  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  11. 

1803.) 

Abatement  or  Actios— Execution  —  UsLAWFrL 
Seizube— Dahaoes. 
1.  Where,  during  tlie  pendency  of  an  ac- 
tion by  a  husband  and  wife  amiust  a  sitorifT 
for  dnmnBes  for  the  seizure  under  an  order  of 
sale  of  a  certain  pair  of  horses,  the  huab«nd 
dies,  a  plea  in  abatement  on  the  ground  that 
the  children  of   tbe  deceased   were   necessary 
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parties  was  properly  oyermled.  Inasmuch  aa 
the  property  seized  was  exempt  from  execution. 
Craddock  v.  Goodwin,  54  Tex.  578,  followed. 

2.  Where  an  execution  was  addressed  to 
the  sheriff  of  one  county,  the  process  was  void 
on  the  face  in  the  hands  of  tne  sheriff  of  an- 
other county,  and  if,  knowin,e  this,  he  caused 
the  property  to  be  seized  willfully,  he  was  lia- 
ble, not  only  tor  actual,  but  also  for  exem- 
plarr^  damages. 

3.  Where  plaintiff's  horses  were  unlawfully 
-seized  at  a  time  when  plaintiff  could  not  pro- 
cure other  means  of  cnltiyatins  his  crop,  and 
thereby  it  was  damaged  in  excess  of  the  value 
of  the  use  of  the  horses,  the  damage  to  the 
crop  was  the  proper  measure;  but,  if  plaintiff 
conidthaTe  procured  other  horses,  the  measure 
of  recovery  would  be  the  value  of  the  use  or 
hire  of  the  horses  during  the  time  he  was  de- 
iwived  of  them. 

Appeal  from  Bosque  coonty  court;  W.  B. 
Thompson,  Judge 

Action  by  M.  Steel  against  John  N.  Met- 
calf  and  others  to  recover  damages  for  the 
alleged  wrongful  taking  possession  of  cer- 
tain property  undo'  an  order  of  sale.  Judg- 
ment was  entered  in  favor  of  defendants, 
and  plaintiff  appeals.     Reversed. 

Lockett  &  Lockett,  for  appellant 

STEPHENS,  J.  The  sheriff  of  Bosque 
-county,  through  his  deputy,  under  an  order 
of  sale  directed  to  the  sheriff  of  Coryell 
county,  took  from  the  possession  of  appel- 
lant and  her  husband  two  certain  horses 
belonging  to  them  as  property  exempt  from 
execution.  This  suit  was  brought  against 
the  sheriff  and  his  official  bondsmen  to  re- 
cover damages,  both  actual  and  exemplary. 
Pending  the  suit  the  husband  died,  and  its 
l)rosecution  was  continued  by  appellant 
The  plea  in  abatement,  on  the  ground  that 
the  children  of  the  deceased  were  necessary 
parties,  was  properly  •  overruled,  inasmuch 
.18  the  property  was  exempt  from  execution. 
<:raddock  v.  Goodwin,  54  Tes.  578. 

There  was  error,  however,  in  instructing 
the  Jury  that  the  writ  addressed  to  the  sher- 
iff of  Coryell  county  would  justify  the  seizure 
by  the  sheriff  of  Bosque  coimty  of  the  horses 
In  question.  The  process  in  the  hands  of 
the  latter  sheriff  was  void  on  Its  face,  and 
if,  knowing  this,  he  caused  the  property  to 
be  seized  willfully  and  oppressively,  he  was 
liable,  not  only  for  actual,  but  also,  in  the 
<Uscretion  of  the  jury,  for  ^eniplary,  dam- 
siges. 

There  was  error  In  submitting,  as  the  meas- 
iu-e  of  actual  damage,  both  the  value  of 
the  horses'  hire  dtu-ing  the  time  of  their  de- 
tention and  also  the  loss  to  the  crop  on 
account  of  appellant's  being  deprived  of  their 
use.  If  they  were  seized  at  a  time  when  ap- 
pellant and  her  husband,  under  the  circum- 
stances, could  not  procure  other  means  of 
ctiltivating  their  crop,  and  thereby  the  same 
was  damaged  In  excess  of  the  value  of  the 
use  of  the  horses,  the  damage  to  the  crop 
was  the  proper  measure;  but,  if  appellant 
and  her  husband  could  have  procured  other 
horses  In  the  mean  time,  it  was  their  duty 


to  have  done  so.  In  which  case  the  measure 
of  recovery  would  be  the  value  of  the  use 
or  hire  of  the  horses  during  the  15  days 
they  were  deprived  of  them.  This  last 
measure  might  not  I>e  the  correct  rule  for  a 
long  i)erIod  of  detention.  The  above  case  of 
Craddock  v.  Goodwin  vrill  furnish  vahiaUe 
suggestions  on  the  question  of  the  measure 
of  damages.  The  Judgment  will  therefore  be 
reversed,  and  the  cause  remanded  for  a 
new  tri&L 

HEAD,  J.,  not  sitting. 


GULF,  C.  ft  S.  F.  RY.  CO.  t.  MOSS. 
(Court  of  Civil  Appeals  of  Texas.  Oct.  11, 
1881.) 
Accident  t.i  R&iucoad  Cbossuto — CoaRwsoroKT 
McauesHCB. 
In  an  action  to  recover  for  personal  In- 
juries sustained  by  being  strack  by  a  locomo- 
tive at  a  crossing,  plaintiff  testified  that,  a  few 
minutes  before  he  was  injured  he  crossed  the 
same  track,  and  looked  and  listened  for  trains, 
and  saw  one  about  250  yards  from  the  crossing 
heading  towards  it,  but  standing  still;  that  on 
recrossing  the  track,  at  which  time  he  was  in- 
jured, he  listened  for  trains,  bat  did  not  look, 
though  there  was  nothing  to  obstruct  his  view, 
and  he  knew  a  strong  wmd  was  blowing  from 
a  point  which  wonld  tend  to  prevent  his  hear- 
ing a  noise  from  the  direction  in  which  he  had 
only  a  few  minutes  before  seen  a  train  headed. 
EcltU  that  plaintiff  was  guilty  of  contributory 
negliRence. 

Appeal  from  district  court,  Bosque  coun- 
ty; J.  M.  Hall,  Judge. 

Actl<H).  by  J.  H.  Moss  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  to 
recover  damages  for  personal  injuries.  Judg- 
ment was  rendered  in  favor  of  plaintiff,  and 
defendant  appeals.    Reversed. 

Alexander  &  Clai^  and  J.  W.  TeiTy,  for 
appellant.    Lockett  &  Kimball,  for  .nppellcc. 

HEAD,  J.  Appellee  Instituted  this  suit, 
as  plaintiff  in  the  court  below,  against  ap- 
pellant, its  defendant,  to  recover  damages 
for  personal  injuries  received  fi'om  a  col- 
llsiMi  with  one  of  its  locomotives  while  at- 
tempting to  cross  its  track.  His  account  of 
the  occurrence  is  as  follows:    TbAt  on  the 

morning  of  Sunday,  September  ,  1889, 

he  went  out  to  defendant's  depot  at  East 
Meridian  to  get  some  express  packages 
which  he  expected  to  receive  there;  that 
said  depot  is  located  oa  the  east  side  of  the 
railway  track,  and  that  Meridian,  from  which 
he  came,  is  dtuated  west  of  said  track; 
that  he  was  obliged  to  cross  said  track  to 
reach  the  depot,  and  that  he  crossed  it  in 
front  of  the  passenger  depot,  at  the  point 
where  passengers  and  other  persons  neces- 
sarily going  to  and  from  said  depot  usually 
cross  said  track;  that  Immedlatdy  before 
he  crossed  said  track  he  lo<Aed  up  the  track 
in  a  northerly  direction,  and  saw  a  freight 
train  standing  mi  the  main  track,  about 
260  yards  above  the  place  where  he  was 
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etomiitts;  that  said  fireigbt  train  was  head<- 
ing  In  tlie  directi(Ri  of  saW  depot,  and  whs 
standiug  stUl;  that  he  crossed  the  track, 
ami  went  to  the  door  o*  deftendant's  depot, 
and  a*ed  A.  T.  Stephens,  defendant's  portw, 
to  hand  hhu  some  small  express  packages; 
13iat  said  Stephens  handed  him  sold  pack- 
ag«8  over  the  counter;  that  he  immedlatrfy 
started  ba«k  to  reeroes  the  track;  that  said 
door  of  ssidi  depot  is  about  ll»  feet  distant 
from  said  track,  and  that  said  counter  Is 
8  or  4  feet  inside  said  door;  that,  as  h( 
approached  said  track  to  recroas  It,  he-  listen- 
ed for  the  train,  and  for  the  bell  and  whistle 
of  the  engine,  before  starting  across  It;  tliat 
there  is  a  public  road  crossing  at  the  north 
end  of  said  d^xit  ajbout  70-  feet  above  -niiere 
he  started  to  recroaa  aald  track,,  and  also 
another  public  rood,  about  50  yards  above 
the  firat-mentiABed  crossing;  thait  he  would 
have  heard  the  bell  or  the  whistle  of  the 
engine  if  any  had  been  soondcd,  but  that 
there  was  no  bell  mag  and  no  whistle  blown; 
that  there  vras  a  platform  about  70  feet 
long  and  4  feet  hif^  between  the  doov  of 
the  depot  and  the  point  where  he  saw  the 
train  standing  when  he  first  crossed  said 
track;  that  when  he  left  said  door  to  re- 
cross  sold  track  he  could  ha-ve  seen  said 
train  over  said  platform  had  he  looked  In 
it»  direction;  that  there  is  a  space  between 
said  platAjrm  and  said  track  about  4  feet 
wide,  which  M  the  time  was  unobstructed, 
and  that  when  on  this  space  there  was 
notMng  to  obstruct  his  view,  and  that  he 
could  from  this  point  have  seen  said  train 
had  he  stopped  and  looked;  that  he  remem- 
bers nothing  to  obstruct  his  view  over  the 
platfbrm;  that  he  did  not  look  up  the 
track  for  the  train,  btrt  rdied  on  Ms  sense 
of  hearing,  which  Is  good;  that  he  crossed 
the  track  obHquely  in  recrossbig  it,  going  in 
a  south  westerly  dicectioD;  that  he  wa»  bUnd 
in  his  right  eye,  and  could  not  have  looked 
or  seen  up  the  tcack  witiiout  turning  his 
kead,  so  as  to  have  used  bis  left  eye;  that 
when  he  gst  xtpaa  said  track  be  did  not  stop 
to  look  for  said  train,  but  ttmt  he  listened 
for  .it;  that  tae  heard  no  signals  of  the  eni- 
glue,  and  heard  no  w^e  of  train,  msM, 
when  nearly  ajcroos  the  track,  he  beard  a 
rattling  sound;  that  he  lodced  around,  and 
saw  the  pilot  of  ttte  engine  Just  at  him,  and 
that.  Just  aa  he  looked  aroimd^  it  sti-nck  him, 
and  knodied  him  off  the  track;  that  tie  was 
knodced  senseless,  and  did  not  come  to  him- 
seif  until  8  or  9  o'dodc  that  evening;  that 
be  had  a  gnsdi  cut  in  the  bade  of  his  head, 
Jnst  above  his  neck,  and  was  badly  bndsed 
in  the  face,  and  his  Hiumb  was  knocked  out 
of  Joint;  that  ha  suffered  from  his  Injuries 
for  eight  weeks;  that  his  neck  remained 
stiff,  BO  that  he  oeuld  not  raise  Ida  head,  for 
four  weeks,  and  until  a  risis«r.  farmed  and 
broke  there;  that  hia  thumb  ia  still  iMlC; 
that  Dr.  LtunUn.  t(dd  Um  he  nuort:  not  at- 
tempt to  attend  to  his  bnshieaa  until  his 
uedc  wa»  wdl;  that  he  was  able  to  come  to 


Ids  salooa  in  attout  five  or  six  days,  bat- 
was  not  able  to  attend  to  any  business  for 
siz  weeks;  that  he  paid  Dr.  Lnmkin  for  med- 
ical attendance  about  $50,  and  Dr.  Olive 
about  $5,  and  that  he  paid  a  drug  bill  of 
about  $5;  that  he  paid  a  clerk  at  the 
rate  of  950  a  month  to  run  his  business  while 
he  was  unsible  to  attend  to  it  himself;  tliat 
when  he  drat  m&at  to  the  stati<Hi  he  left  his 
hoEse  hltdied  to  defendant's  telegraph  post, 
some  10  or  15  steps  from  the  door  at  the 
defendant's  office  at  said  depot,  and  about 
30  feet  souithwest  of  said  domr;  that  ke  no- 
ticed a  strong  south  wind  when  be  flrat  went 
to  the  d^ot  that  morning,  and  that  before 
he  crossed  said  track  he  knew  there  was  a 
hard'  south  wind-  blowing;  that  he  was  well 
acquainted  with  defendant's  depot  and 
grounds. 

We  are  at  e^nion  ISiat  appellee'a  own  etl- 
(Ienc0  makes  a  plain  case  of  contribatory 
neglrgence  on  his  part,  without  -t^ich  tlir- 
iBjaties  complained  of  would  not  have  beoi 
received,  and,  as  tttere  is  nothtng-  ha  ttie  rec- 
ord which  in  any  maimer  rebuts  this,  the 
court  shotild  have  granted  appellant's  mo- 
tion for  a  new  trial,  upon  the  ground  ol  tiie 
inaufUciency  of  the  evidence,  to  sustain  the 
verdict  We  ciinnot  hold  one  to  have  tieea 
himself  in  the  exercise  of  due  care  who  know- 
'  in£^  attempts  to  cross  a  railroad  ttadi 
without  looking  to  see  if  cars  are  approadk- 
tng,  even  thouj^  he  says  he  listened  for 
them.  By  listening  he  sbowg  his  attention 
was  attracted  to  the  danger,  and  his  testi- 
mony also  shows  that  he  at  that  time  knew 
a  strong  wind  was  blowing  from  the  direc- 
tion VThlch  would  tend  to  prevent  hia  hear- 
ing the  noise  from  a  train  approaching  from 
the  north,  where  he  had  only  a  few  moments 
before  seen  one  standing,  headed  in  his  dl- 
recttToo.  Under  th£se  circumstances,  he 
should  have  looked,  as  well  as  listened,  and 
we  think  a  man  of  ordinary  prudence  will 
invariably  do  this  when  he  knows  he  Is 
about  to  cross  a  railroad  track.  The  Judg- 
ment of  the  court  below  will  be  reversed, 
and  the  cause  remanded  for  a  new  tUiL 


EVANS  T.  TEXAS  PRTNTINO  &  LITHO- 
GRAPHI^(}  CO. 

(Court  of  Civil  Appeals  of  Texas.    Oct  12, 

Appaki/— Assia^itEm  of  BBnoan —  Bubbcbiptiok 
TO  Cafiijo.  Shook.— &AttrLotatos. 

1.  An  assiiciimeDt  of  error  tiiat  "tlie  coart 
erred  in  suatainiog  exceptions  to  the  two  spe- 
cial answers  of  defendaat"  ia  too  gena»l  to 
require  consideration,  it  appearing  niat_  there 
were  two  special  ra^eeptiona  and  two  qyedal  la- 
swera. 

2.  Where,  in  an  action  on  a  subscriptioD 
contract  to  the  capital  stock  of  a  corporation, 
the  petition  alleged  that  defeodaat,  acting 
tlirou^h  his  fattier  and  agent,  executed  the 
contract,  it  was  not  error  to  reject  evidence  of- 
fered by  defendant  to  pieve  that  tte  other  sub- 
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«criber8  to  the  capital  stock  of  plaintiff  knew 
the  stock  was  sabaerited  as  a  ^t  by  his  fa- 
tho'  to  defendant. 

3.  Plaintiff  havinc  alleeed  that  defendant 
approred  and  adopted  tiie  acts  of  his  father 
in  sisnuiK  his  same  to  the  contract,  it  was  not 
■error  to  admit  the  subscription  list  in  evidence. 

4.  It  was  proper  to  admit  testimony  to  the 
effect  that  the  siKnature  of  defendant  to  the 
snbacriptiom  list  was  in  the  handwrithvs  of  his 
father. 

5.  The  refnsal  of  a  charge  that,  before 
plaintiff  can  recover  on  the  contract,  it  must 
prove  that  defendant  knew  it  was  cHiiming  a 
personal  Hnlnlity  againat  Wm,  and  that  wItJi 
s<iu-!i  knowledse  he  ratified  the  same,  Is  no 
jn-cand  for  reversal,  thongh  the  charge  was  ab- 
stnictly  correct,  when  it  appears  that  the  rec- 
ord exctndPG  all  reasoaahle  doribt  tlnrt  defend- 
ant knew  plaintW  was  chtinring  a  ■personal  lia- 
bility against  him,  and  that  with  snch  knowl- 
edge he  ratified  the  act  out  of  wtridt  the  lia- 
bility igrew. 

Appeal  from  district  court,  Tarrant  county; 
R.  E.  Beckham,  Judge. 

Action  by  tlie  Texas  Printing  &  Lltho- 
in'iipliing  Comiwny  against  Thomas  O.  BTtms 
to  recovw  on  a  subscription  conrtract  Judg- 
ment was  rendered  in  faTor  of  plaintiff,  and 
<lefeiHlant  appeals.     Aflhniied. 

The  other  facts  fully  appear  in  the  tci- 
lowing  statement  by  TARLTON,  O.  J.: 

This  appeal  is  from  a  Judgment  for  tiie 
sum  of  $5,000,  and  Interest,  x«oovered  tar 
■the  appellee,  a  corporation,  from  the  appel- 
lant. Tbe  amount  thus  recovered  is  alleged 
to  be  due  upon  a  certain  su'bBcrlptlon  cou- 
traot,  below  set  «ut.  It  is  alleged  In  the 
plaintifTs  petition  that  the  defCendant,  T.  O. 
Eyans,  "acting  by  his  father  and  a^eut,  Sam 
Kviins,"  executed  the  contract  The  defend- 
ant ffiod  a  plea  of  "non  est  factum."  In  reply 
to  this  plea,  the  plaintiff  averred  in  a  sup- 
plemental petition  that  If  Qie  d^endaut  di<l 
not  sign  his  name  to  the  contract,  or  au- 
tliorlze  any  one  to  sign  It  for  him,  he  after- 
wards, with  full  Imowledge  that  it  had  been 
signed,  ratified  and  adopted  the  act  of  his 
father  in  signing  It;  that,  as  subscviher  to 
the  capifail  stock  of  the  company,  he  met  with 
the  otlier  subscribers  in  the  organization  of 
Idle  Texas  Printing  &  Lithographing  Com- 
IKiny;  that  he  was,  with  his  knowledge;  and 
fonscnt,  elected  a  member  of  the  board  of 
dlrtttors  of  the  company,  and  with  his 
knowledge  and  consent  was  elected  by  the 
board  treasurer  of  the  corpora tioo;  that  ho 
attended  meetings  of  the  boord,  and  In  many 
w.iys  and  by  divers  acts  approved  the  sign- 
ing of  his  name  by  bis  fiither. 

We  find  the  •following  facts:  The  instra- 
ment  declared  upon  Is  as  foUows:  "April 
IC,  1888.  We,  "Whose  names  are  hereunto 
subscribed,  agree  among  ourselves  to  fonu  a 
private  corporation  under  the  laws  of  the 
state  of  Texas,  to  be  named  ttie  Texas 
Printing  and  Lithographing  Co.,'  to  be  char- 
tered with  an  authorized  capital  stock  of 
one  hundred  thoosand  doRars,  and,  whcn- 
«Ter  as  much  of  said  stock  has  heen  irab- 
«cribed  as  twenty  Siousand  dollars,  we,  each 
for  himself,  agree  to  pay  to  said  comitany, 
whose  charter  shall  then  be  Sled,  the  amount 


aet  oppsalte  bis  name.  In  mA  InstafiiBeails 
aa  the  boaifl  of  dloeetocB  sbaU  retfiAre.  The 
yoipons  of  said  ooipocation  shall  be  the 
transaction  of  a  printing  and  pttbliaUng  busi- 
ness, and  In  connection  therewith  the  sale  olf 
gMKla,  wares,  and  men:handise  ot  a  station- 
ery and  blank-ibook  manufactarifiK  bastneas,' 
aad  said  tniBimeaa  ataall  be  located  at  tho 
lower  end  of  Main  stueet,  Fnrt  Worth." 
Appended  to  titia  instmiaent.  uoder  the  word 
"Kames,"  are  alneteen  slgnatimes.  These 
Indnde  the  si^uctxre  "T.  O.  Evans,"  op- 
posite to  which  are  tbe  figures  "$5,000."  The 
total  ram  purporting  to  be  aiA)3crlbed  Is 
127300.  The  name  "T.  O.  Evans,"  with  tbe 
amount  spposMe  theseto,  was  signed  by  Sam 
Evans,  the  father  of  the  defendant,  tbe  lat- 
ter saying  at  tte  libne  tiiat  he  "would  sign 
aJom's  name,  and  that  he  wnold  pay  It  for 
Mat,  or  aid  bfan  In  paying  it,  or  words  ts 
that  effect"  The  d^lendant^  name  waa 
thus  signed  wUhoat  taiB  amfhortty,  but  after- 
wards, with  knowledge  that  It  had  been  bo 
signed,  he  approved  and  ratified  tt.  3Sius, 
the  charter  of  the  carporatton,  dated  April 
86,  1888,  the  hoard  of  AreotMrs  named  there- 
in indndlng  the  name  ef  defendant  hav- 
fakg  been  forwai<ded  to  the  Kcratxry  df  staike, 
a  telegram  was  receired  fraia  Ifads  offleor  on 
Hay  2,  X888,  to  the  effect  that  it  had  beeo 
(My  filed  in  bis  oAcei  AcooMQn^,  «ii  Ihait 
day,  a  meeting  of  the  anhscclbers  to  the 
OB«dtal  stock  of  fbe  uurpurtimom  was  had  at 
tbe  office  of  Evans,  ZIth  &  Evans,  (of  Which 
firm  'deteBOaxt  ms  a  raenber.)  fee  the  pur- 
pose of  orgaDlzatton.  The  OeCendant  was 
present  at  IMs  meeting,  and  participated  In 
Hb  deUberatkms.  The  sabsei4itlan  list  waa 
exanrined,  and  It  was  found  that  $23,000  bad 
been  nabscrtbed  to  the  capital  stock  of  tbe 
oonpany.  The  defendant  waa,  without  ob- 
teetkm,  elected  a  member  of  the  hoard  at 
ftlFeetors.  On  the  eame  day,  after  adjomra- 
ment  ef  the  meeting  of  ittodkholdere,  a  meet- 
ing  was  had  of  the  dtrectons,  Ihe  defendant 
preaest  and  partiolvaitiag.  He  was  here 
eSeeted,  wtttaeot  objection,  treasurer  of  the 
oompany.  At  sabse<iuent  meetings  of  the 
trtDdtholderB,  en  May  4,  18SS,  and  of  the  di- 
rectors, on  May  4  and  June  19,  1888,  be  was 
present  and  participating.  Tlie  defendant 
iB  no  way  Indicated  an  tinwilUngness  to  pay 
the  subscriptlui  imtil  about  October  10,  1888, 
when  he  declined  to  execute  the  required 
bond  of  f  10,000  as  treasurer,  and  declined 
to  pay  the  anbscrlptlon,  on  the  ground,  not 
that  be  repudiated  the  signature,  but,  as  he 
states,  becauee  he  "did  not  like  the  way  the 
baalness  of  ttie  oonoem  was  being  carried 
on  or  conducted." 

M.  D.  Priest,  for  appellant  Htinter,  Stew- 
art &  Dunklin  and  Drew  Prultt,  for  appel- 
lee. 

TARLTON,  C.  J.,  (after  stating  the  facts.) 
1.  We  dedlne  to  consider  appellant's  first 
aseriirnment  of  error,  that  "the  court  erred 
in  sustaining  exceptions  to  the  two  special 
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answers  of  defendant"  lliere  were  two 
special  exceptions  and  two  special  answer*. 
The  OBslgnmeDt  Is  too  general  to  require  con- 
sideration. Oaunon  v.  Cannon,  66  Tex.  682, 
3  S.  W.  Rep.  36. 

2.  The  coort  did  not  err  In  sustaining  ob- 
jections to  evidence  offered  by  the  defend- 
ant whereby  he  sought  to  prove  that  the 
other  subscilbei^  to  the  capital  stock  of  the 
plaintiff  Imew  that  the  stock  was  subscribed 
as  a  gift  by  his  father,  Sam  Evans,  to  the 
defendant  Sudi  an  exercise  of  generosity 
cm  the  part  of  the  father  to  the  sou  was  a 
matter  of  exclusive  concern  to  the  two,  and 
could  not  affect  the  liability  of  the  son  on 
the  snbscrlptlMi  ooatiuct  If  he  was  a  party 
to  the  contract 

3.  The  court  did  not  err  in  admitting  the 
subscrlptimt  list  in  evidence.  In  connection 
with  the  facts  showing  ratification,  It  was 
clearly  pertinent,  under  tibe  plaintiff's  allega- 
tions that  the  defendant  approved  and  adopt- 
ed the  acts  of  his  fathn'  in  signing  his  name 
to  the  contract 

4.  The  court  correctly  admitted  the  testi- 
mony of  the  witnesses  John  D.  Templeton 
and  others  to  the  effect  that  the  signature  of 
the  defendant  to  the  subscription  list  was 
In  the  handwriting  of  the  father,  Sam 
Evans.  This  evidence  conformed  to  the  al- 
legations of  the  plaintiff  that  the  defendant 
"acting  by  his  fiither  and  agent  Sam  Evans, 
entered  into  and  executed"  the  subscription 
contract 

5.  We  overrule  the  sevoith  assignment  of 
<?iTor,  In  whidi  it  is  urged  that  the  court 
should  have  granted  the  following  special 
charge:  "Bet<sre  the  plaintiff  can  recovw  in 
this  case,  it  is  necessary  for  him  [it]  to  prove 
that  he  [defendant]  knew  that  plaintiff  was 
daimlng  a  personal  liability  against  him,  and 
with  sudi  knowledge  be  ratified  the  same." 
If  the  substance  of  this  Instruction  was  not 
already  included  in  the  court's  general 
charge,  (which  we  find  it  unneceesaiy  to  de- 
cide,) its  rejection,  under  the  undisputed 
evidence,  could  not  have  injured  the  defend- 
ant. The  record  excludes  all  reasMiable 
doubt  that  the  defendant  knew  that  plaintiff 
was  claiming  a  personal  liability  against 
blm,  and  that  with  such  knowledge  he  rati- 
fied the  act  out  of  which  the  liability  grew. 
The  refusal  of  a  dmise,  abstractly  correct 
which.  If  It  hod  been  given,  could  not  un- 
der any  aspect  of  the  case,  have  correctly  af- 
fected the  verdict  for  the  party  asldng  It 
affords  no  ground  for  reversal.  Similar  rea- 
soning requires  us  to  overrule  appellant's 
tenth  assignment  In  whidi  he  complains  of 
the  court's  charge  with  reference  to  ratlfica/- 
tion  and  notice  on  the  part  of  the  defend- 
ant 

6.  Our  conclusions  of  fact  indicate  that 
we  are  unable  to  agree  with  appellant  in  bis 
ninth  assignment,  "that  there  was  no  teeti- 
money  upon  which  to  predicate"  a  charge  of 
ratification.  The  Judgment  to  In  all  things 
atBrmed. 


BRANCH  V.  HOWARD  et  al. 

(Court  of  cavil  AppeaU  of  Texas.    Oct.  12, 

1893.) 

NOTSa— CONBIDEHATION— PaTMENT. 

1.  As  between  the  original  parties  to  a 
note  the  maker  is  not  bound  by  the  c<Huidera- 
tion  expressed  in  the  note,  but  will  be  allowed 
to  show  the  real  consideration  thereof. 

2.  Where  a  note  is  Kiven  to  indemnify  tlie 
payee  against  liability  on  a  bond  execoted  )>} 
nim,  such  liability  is  a  good  consideration  for 
the  note^  though  no  damage  had  accmed  ou 
the  bond  at  tlie  time  the  note  was  made. 

3.  Where  a  note  is  given  to  secure  money 
advanced  by  the  payee,  and  the  amount  ad- 
vanced has  beo)  repaid,  the  note,  as  to  the 
original  parties  to  it,  is  dischaiced,  notwitli- 
standiog  that  the  consideration  therein  ex- 
pressed exceeds  the  amount  repaid,  and  though- 
a  portion  of  amount  was  repaid  by  a  person 
other  than  the  maker. 

Appeal  from  district  court  Oalveston  coun- 
ty;   WiUiam  H.  Stewart  Judge. 

Action  by  Wharton  Branch  agalnitf  T.  T. 
Howard  and  others  to  enjoin  the  sale  of 
land  held  under  a  deed  of  trust  given  to  se- 
cure a  promissory  note.  Judgment  was  ren- 
dered for  defendants,  and  plaintiff  appeals. 
Reversed. 


Howard    Flnley,    for    appellant 
Beutell,  for  appellees. 


B. 


GARRETT,  0.  J.  This  suit  was  instltated 
by  Wharton  Branch,  the  maker  of  a  prom- 
issory note,  against  T.  T.  Howard,  the  pujev- 
thereof,  and  A.  B.  Beutell,  substitute  trustee, 
under  a  deed  of  trust  executed  by  Branch 
to  B.  P.  Cooper,  as  trustee,  to  secure  the  pay- 
ment of  said  note,  in  order  to  mjoin  a 
threatened  sale  of  the  land.  Incumbered  by 
the  deed  of  trust  on  the  ground  that  the 
said  note  had  been  fully  paid  off,  satisfied, 
and  discharged;  also  that  it  was  bnrrod  by 
limitation.  Appellant  testified  that  the  note 
was  executed  by  him  with  the  dewl  of  trust 
ou  the  land  in  order  to  indemnify  the  appdlee 
Howard  against  loss  by  reason  of  liis  hav- 
ing Incurred  liability  on  behalf  of  one  Fred 
Barnard  In  and  about  litigation  concerning; 
a  tract  of  land  for  which  Barnard  had  stied 
L.  &.  H.  Blum  and  others,  which  Included 
his  liablUty  on  an  Injunction  bond  In  the 
United  States  court  at  Galvestcm,  and  moneys 
advanced  by  siiid  Howard  to  satisfy  an  exe- 
cution from  the  federal  court  which  bad 
been  levied  on  the  land.  That  Howard  had 
taken  a  conveyance  of  the  land  from  Bai^ 
nard,  and  at  sheriff's  sale,  to  protect  him- 
self, but  became  fcarAil  that  Barnard  wouM 
ultimately  lose  the  land,  and  leave  him  wltli- 
out  security,  and  threatened  pending  litiga- 
tion to  sell  the  land  for  reimbursement  of 
the  moneys  expended'  and  to  protect  him- 
self; and  Branch,  who  was  Barnard's  at- 
torney, in  order  to  indemnify  Howard 
against  loss,  executed  the  note  In  question. 
imd  also  at  the  some  time  executed  the  deed 
of  trust  on  land  of  his  own  in  order  to  secure 
it     He   further   testified   that   aU  of  the- 
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moneyi  so  advanced  by  Howard  bad  been 
refunded  to  him,  and  that  bla  obligation  on 
the  bond  In  the  litigation  had  been  dis- 
(iharired  hj  a  final  judgment  in  the  case  of 
Barnard  v.  Bluni,  and  the  payment  of  all 
costa  therein.  His  evidence  was  supported  by 
Touchers  and  other  proof,  which  showed  that 
all  the  money  advanced  by  Howard  had  been 
refunded  to  him,  and  that  he  was  under  no 
fm-ther  obligation  by  reason  of  his  surety- 
ship for  Baruard.  On  the,  other  hand,  How- 
ard claimed  and  testified  that  the  note 
had  nothing  to  do  with  his  interest  in  the 
hind  saed  for  by  Barnard,  and  that  it  was 
fur  money  due  him  by  Branch.  Among  the 
payments  by  Branch  was  the  balance  due 
Howard  upon  moneys  advanced  by  him  penu- 
Ing  the  litigation,  amounting  to  |312.45, 
which  was  paid  to  him  by  Cooper,  who  was 
the  agent  of  the  owners  for  the  sale  of  the 
Barnard  land,  at  which  time  Howard  con- 
veyed his  title  to  the  land  to  Ck>oper,  to  en- 
able  him  to  make  the  sale  thereof  for  the 
owners.  Other  payments  by  Branch  to  How- 
ard were  shown  and  allowed  as  credit  on  the 
note,  which  also  appeared  to  have  been  cred- 
ited on  the  sum  advanced  by  Howard  for 
Barnard's  benefit  The  coiirt  submitted  the 
case  to  the  Jury  on  the  following  charge: 
"The  ^ht  hundred  dollar  note  executed  by 
Branch  to  Howard,  and  the  deed  of  trust  ex- 
ecuted by  Branch  to  secure  the  payment  of 
said  note,  are  prima  facie  evidence  of  an  in- 
debtedness by  Branch  to  Howard  for  the 
$800  note  and  interest,  subject  to  the  in- 
dorsed credits  of  $240  and  $75  of  date  May 
21,  1887;  and  the  burden  of  proof  is  on  the 
plaintiff.  Branch,  to  prove  that  there  were 
uther  payments  and  credits  which  the  note 
is  entitled  to.  Branch  cannot  dispute  the 
$800  consideration  stated  in  the  note.  You 
are  the  Judges  of  the  credibility  of  the  wit- 
nesses and  of  the  weight  of  the  evidence, 
:uid  determine  from  the  evidence  what  pay- 
ments and  credits  the  note  is  entitled  to,  and 
your  verdict  will  not  bo  general  in  favor  of 
either  of  the  parties,  but  your  verdict  will 
simply  be  answers  to  the  following  ques- 
tions, and  you  will  write  out  your  answers 
to  the  following  questions,  and  number  your 
answers  to  correspond  with  the  number  of 
the  question:  (1)  What  Is  the  amount  of  the 
Indorsed  credits  on  the  back  of  the  note, 
and  tbe  date  of  the  Indorsed  credits?  (2) 
What  other  payments  and  credits  is  the  note 
entitled  to,  stating  the  amounts  and  dates? 

(3)  Should  the  S312  which  Howard  received 
from  Cooper  on  the  28th  of  October,  1891, 
be  allowed  as  a  credit  on  the  $800  note? 

(4)  Has  the  $800  note  and  Interest  been  fully 
paid  off?"  The  answer  to  question  No.  1 
showed  tho  credits  correctly  that  were 
indorsed  on  the  note.  Answer  to  No.  2 
showed  credits  for  money  paid  directly  by 
Branch  to  Howard,  but  these  credits  also  ap- 
peared in  the  statement  of  the  account  for 
Howard's  advances  in  the  litigation.  Ques- 
tious  Nos.  8  and  4  were  answered  "No." 


Appellant  complains  of  the  charge  of  the 
court  in  which  the  Jury  were  instructed  that 
appellant  could  "not  dispute  the  $800  con- 
Hidcratlon  stited  in  the  note."  Such  in- 
stniction  was  error.  The  consideration 
of  a  note,  as  between  the  original  par- 
ties thereto,  may  be  inquired  Into,  and 
it  may  be  shown  that  it  has  failed,  either  in 
whole  or  hi  part  Evidence  was  properly  ad- 
mitted which  tended  to  show  that  the  con- 
sideration of  the  note  in  question  was  the  in- 
demnification of  Howard  against  loss  by  rea- 
son of  hlB  advances  and  suretyship  for  Bar- 
nard in  and  about  his  suit  for  the  recovery 
of  land.  A  note  based  on  such  consideration 
Is  a  valid  contract,  even  if  the  indemnitee 
has  not  been  damnified  at  the  time;  but  it 
appears  that  at  the  time  the  note  and  deed 
of  trust  were  executed  Howard  had  already 
advanced  and  paid  for  Barnard  certain  sums 
of  money.  If  Branch's  defense  should  bo 
found  by  a  jury  to  be  true,  the  note  would 
be  held  to  be  supported  by  a  good  considera- 
tion; but  Howard  could  not  recover  for  any 
greater  amount  than  he  has  paid,  and,  it  the 
evidence  shows  that  such  sums  have  been 
repaid  to  him,  then  the  note  executed  by 
Branch  has  been  discharged.  It  will  be  deeme.) 
that  the  consideration  for  the  note  beyond 
that  has  faUed.  Haseltlne  v.  Guild,  11  N. 
H.  890.  The  Issue  should  have  been  submit- 
ted to  the  jury;  and  if  they  had  found  that 
the  consideration  of  the  note  was  as  con- 
tended by  Branch,  then  he  should  be  charged 
with  only  the  amount  paid  by  Howard  on 
account  of  the  litigation  mentioned,  and 
should  be  credited  with  all  sums  paid  to 
Howard  on  that  account,  including  the 
)<.312.45  paid  by  Cooper.  We  deem  it  un- 
necessary to  notice  the  other  assignments  of 
error.  For  the  error  indicated  the  judgment 
of  the  court  below  will  be  reversed,  and  the 
cause  remanded. 


WARD  et  al.  t.  GOGGAN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  12, 
1803.) 

Oai«i8Bkekt— Inscrancb  on  Exempt  Pbopertt. 
Money  due  from  a  policy  of  fire  insur- 
ance,  taken  by  a  debtor  for  his  own  protec- 
tion, for  loss  of  personal  property  which  is  ex- 
empt from  execution,  is  not  subject  to  garnish- 
ment, even  where  the  creditor  has  a  lien  on 
the  property  destroyed. 

Appeal  from  Galveston  county  court;  Wil- 
liam B.  Lockhart,  Judga 

Action  by  Thomas  Goggan  &  Bro.  against 
A.  J.  Ward  and  others  to  recover  money 
due.  Garnishment  proceedings  were  Insti- 
tuted against  the  Phoenix  Insurance  Com- 
pany to  recover  money  due  on  a  fire  insur- 
ance policy.  A  bond  was  given  by  defend- 
ant Ward  to  rdease  the  garnishment,  and 
judgment  was  rendered  against  defendant 
and  his  sureties,  from  which  judgment  de- 
fendants aiq;>eaL    Reversed. 
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JaiEiaB  B.  &  ChUL  3.  StnMis,  for  >ppriliB<» 
Labatt  &  Lalwtt,  for  appellees. 

PLBASANTS,  i.  TbiB  Is  an  appeal  from 
the  oounty  court  ot  Galyeston  ooonty.  Itie 
appellees,  creditors  <ft  tbe  appellant  A.  .T. 
Ward,  Instituted  gamlBhinent  proceedings 
(ignlDst  the  Phoenix  Inanrance  Company,  as 
the  debtor  of  Ward,  and  the  latter,  wltb 
John  N.  Gilbert  and  U  B.  Lery  as  his  sure- 
ties, reverted  the  debt  doe  him  from  the 
insurance  company,  and,  in  defense  to  ap- 
pellees' garnishment,  answered  thM.t  the 
money  due  tatm  -was  Hie  insunmee  upon 
household  fomltare  and  other  exempt  prop- 
-erty  insured  by  him  in  said  company,  and 
which  prc^>erty  had  beoi  accidentally  de- 
stroyed by  fire,  and  that  said  money  was 
exempt  from  garnishment.  Upon  trial  «f  the 
<»ae,  judgment  iras  rendered  fbr  appellees 
against  Ward  and  his  sureties  upon  his  re- 
plery  bond  for  their  debt  The  piano  was 
insured  with  tlie  household  furniture,  and 
it  is  admitted  that  appeUees  held  a  ynlid 
lien  on  it  for  the  payment  of  their  debt; 
and  the  acAe  question  submitted  by  counsel 
for  our  decision  Is,  does  the  law  protect 
from  gsniicliment;  at  the  salt  of  a  creditor, 
money  doe  tils  debtor  for  Jan  (rf  personal 
property  upon  policy  of  Insurance  against 
fire  token  by  the  debtor,  the  property  Itself 
being  exempt,  by  law,  from  KKe«ution? 
While  this  precise  qoestlon  has  never,  we 
believe,  been  decided  by  the  supreme  court 
■ot  this  state,  we  have  no  hesitation  in  say- 
ing that  the  questkm  must  be  answered  in 
tlie  affirmative  It  is  well-established  law 
that  money  due  for  loss  by  fire  of  the  dw^- 
Ing  upon  a  homestead  Is  protected  from  tiie 
<^lms  of  creditOEB,  and  even  from  the  claim 
of  a  creditor  who  held  a  mechanic's  lien  up- 
on the  dwdling.  Vide  Cameron  t.  fay,  55 
Tex.  59.  The  general  rule  is  that,  wfaen  ex- 
•empt  pn^erty  Is  involuntarily  exchanged, 
the  newly-acquired  article  becomes  exempt, 
whether  it  were  so  or  not  prior  to  such  ex- 
change. The  creditor  can  lose  notliing  by 
the  exdiange  unless  he  have  a  lien  upon  the 
proi)erty,  and,  If  he  fail  to  insure  himself 
against  loss,  it  is  his,  and  not  the  debtor's, 
fault;  and  we  can  see  no  reason  why  tlie 
law  shotild  permit  him  to  reap  benefit  from 
the  prudence  of  his  debtor,  to  the  loss  and 
injiuy  of  the  latter.  The  debtor  in  this  case 
was  under  no  obligation  to  his  creditor  to 
Insure  the  property.  If  it  be  the  policy  of 
the  law  to  protect,  from  the  claims  of  cred- 
itors, money  due  as  Insurance  upon  the 
dwelling  house  of  a  family,  it  logically  fol- 
lows that  like  protection  should  be  given  to 
m<Hiey  due  upon  insurance  taken  upon  per- 
sonal property  situate  in  the  dwelUng,  and 
necessary  for  the  comfort  of  the  family,  and 
which  is  itself  exempt  from  forced  sale.  It 
is  not  our  province  to  sit  In  Judgment  upon 
the  wisdom  or  Justice  of  our  exemption  laws. 
That  is  a  matter  foreign  to  the  question  pin- 
sented   for  our  consideration.     In   reaching 


oar  condasien  we  have,  we  tMidc,  foflowed 
the  Judicial  trend,  not  only  of  this  state, 
bat  of  a  great  majority  of  the  states,  la 
which  tills  subject  lias  been  considered  and 
decided.  Itie  only  decision  we  have  found 
whldi  is  not  in  harmony  with  the  one  we 
make  in  this  case  is  tliat  cited  by  the  ap- 
pellees from  tlie  supreme  eourt  of  Mew 
HamiMtaire.  The  courts  of  that  and  of  sev- 
eral otho-  of  the  New  England  states  have 
oonstrued  strictly  laws  exempting  property 
from  executian,  wMIb  In  ^ts,  as  well  as  in 
most  of  the  states  of  Hie  Union,  such  laws 
have  received  a  liberal  interpretation.  In 
the  Uinguage  of  Ex  Chief  Justice  Willie, 
(vide  Schneider  v.  Bray,  B9  Tex.  668,)  In 
cases  of  Invohmtaiy  exchange  of  property 
the  newly-acquired  article  becomes  exempt, 
whether  it  is  of  a  daas  orlglnaily  protected 
from  executkxi  or  not,  as,  when  esempt 
property  is  destroyed  by  fire,  Insncanoe 
money  due  tot  the  loss  of  property  is  ex- 
empt; and  in  audi  cases  it  makes  no  diifer^ 
enoe  whether  the  artida  destroyed  be  a  piece 
of  personal  property  or  the  dwelUns  house 
upon  the  homestead.  The  jadgment  of  the 
lower  court  is  reversed,  and  judgment  is 
here  Tendered  for  appellantH,  that  appellees 
take  nothing  by  their  garnishment,  and  that 
appellants  recover  their  oasts  In  tliis  and 
tlie  distziot  oourt 


TAYIXJB  et  al.  v.  FELDElLt 
(Court  of  Civil  Appeals  of  Texas.    Oct.  12, 

iS9a) 

CoNVBItSIOK— EVIDI.NCB— DiSTBCSS  WaBBAKT — 

Waste. 

1.  In  an  action  by  a  landlord  for  conver- 
sion of  crops  upon  which  be  has  a  Hen  for  rent, 
it  is  not  necessary  for  him  to  show  that  he  was 
entitled  to  tlie  possession  of  the  property  at 
the  time  of  the  conversion. 

2.  Where  a  distress  warrant  Is  sned  out  to 
enforce  a  landlord's  lien  on  crops  which  have 
been  removed  from  the  rented  premises  by  one 
who  has  purchased  from  the  tenant,  the  time 
within  which  the  warrant  can  be  levied  is  de- 
termined by  the  issue  of  the  warrant,  and 
plaintiff  ia  not  required  to  file  bis  petition  until 
the  appearaiice  day  of  the  next  term  of  the 
court  to  whicli  the  writ  is  returnable. 

3.  The  levy  of  a  distress  warrant  has  not 
the  effect  prima  facie  of  satisfying  the  debt  so 
OS  to  put  on  piaintiS  the  burden  of  showing 
that  tne  property  levied  on  has  not  been 
wasted,  and,  if  defendant  claims  waste,  the 
burden  Is  on  him  to  prove  It. 

4.  While,  in  an  action  by  a  landlord  for 
conrcriiion  of  crops  sold  by  the  tenant  to  a 
third  person,  and  upon  which  the  landlord  had 
a  lien  for.  rent,  the  defendant  cannot  set  up  »i 
a  defense  that  the  landlord  has  not  exhanste<i 
his  claim  from  the  crops  remaining  in  the 
bauds  of  the  tenant,  still,  where  the  landlorU 
actually  lives  on  such  crops,  he  is  bound  to  see 
that  the  property  is  properly  cared  for.  aad  de- 
fendant is  entitled  to  credit  for  any  loss  on 
same  caused  by  the  landlord's  negligence  in  re- 
gard thereto. 

Appeal  from  district  com't,  Wharton  coun- 
ty; W.  H.  Buikhai-t,  Judge. 

Action  by  M.  M.  Felder  against  W.  T.  and 
S.  T.  Taylor  and  another  to  recover  rojnt 


'  Itehearing  denied. 
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of  land  and  far  convenion.  JTndgiuent  was 
rendered  for  pinlntlff,  and  defendants  W. 
T.  aad  S.  T.  Taylor  appeaL     Reveised. 

Peareson  &  BnDowe,  for  appellants.  O. 
O.  KeUy,  for  appellee. 

AVILLIAMS,  J.  AppeUee  Felder  rented  to 
J.  W.  Morpin  for  the  year  1891  a  farm 
altnated  in  WUnrton  comity,  for  the  tmt 
of  wblcb  Morgiu  e.\ecuted  his  no>te  to  ap- 
pellant for  $500.  During  the  year  appellee 
advanced  to  Morgan  bacon  of  the  yalue  of 
$73.20.  Dui-ing  the  months  of  August,  Sep- 
tember, and  October,  1801,  without  appellee's 
iwnsent,  Morgan  gathered,  remoTed  from  the 
remted  premises,  and  sold  to  appellants,  cot- 
ton which  he  had  produced  thereon.  About 
Norember  8th,  1891,  appellee,  who  lived  in 
WaAington  county,  went  down  to  Wharton 
county,  and  demanded  of  Morgan  the  sums 
doe  for  rent  and  advances.  The  latter  ex- 
pected appellants  to  pay  appellee  out  of  the 
cotton  which  had  been  delivered  to  them, 
And  requested  them  to  do  so,  but  they  re- 
fused. Thereupon,  on  the  8th  of  November, 
1881,  appellee  sned  out  a  distress  warrant 
against  Morgan,  and  caused  the  officer  in 
Mrboso  bands  it  was  placed  to  demand  of 
appellants  that  they  point  oat,  to  be  levied 
upon,  the  cotton  which  they  had  purchased 
from  Morgan,  or  to  furnish  information  by 
wblcfa  it  might  be  identified  and  seized,  all 
of  which  appellants  declined  to  do,  having 
8hlpi)cd  the  cotton,  and  converted  It  to  their 
own  use.  Appellee  caused  the  com  and  cot- 
ton remaining  on  the  rented  premises,  most 
of  It  still  standing  ungathered  in  the  field, 
to,  be  levied  upon  under  the  disti'ess  war- 
rant, and  on  November  27th  filed  in  the  dis- 
trict court  to  which  the  writ  was  returnable 
his  pntltion  against  Morgan  and  appellants, 
by  which  he  sought  judgment  against  the 
fbrmer  fbr  the  sum  due  for  rent  and  ad- 
vances, and  against  the  latter  for  the  value 
of  the  cotton  converted  by  them,  or  such 
pcHtloQ  of  It  as  was  necessary  to  satisfy  bis 
claim.  Subsequently,  he  filed  a  supplemental 
petition,  alleging  the  amount  which  had  been 
realized  from  the  property  levied  on  under 
the  distress  warrant,  and  asking  Judgment 
for  the  balance  of  the  debt  originally  sued 
for  remaining  after  deducting  such  amount 
It  was  stated  in  the  plea  that  by  agree- 
ment botwoen  plaintiff,  the  sheriff,  and  Mor- 
ean  the  cotton  levied  on  bod  been  sold  for 
plaintiff's  account,  and  the  corn  delivered  to 
him  at  an  agreed  price,  and  that  Morgan 
bad  thus  become  entitled  to  the  credit  al- 
so wed.  The  defendants'  pleadings  raised 
tbe  questions  discussed  In  the  opinion. 

The  first  point  raised  by  the  brief  of  ap- 
pdlauts  arises  fi-om  the  overruling  of  the 
exceptions  to  the  petition,  based  on  the  ground 
that  it  did  not  show  that  plaintiff  was  enti- 
tled to  the  property.  We  deem  it  well  settled 
that  a  lien  holder  may  maintain  an  action  for 
v.23s.w.nal0— 31 


damages  against  one  who  wrongfully  con- 
verted the  security.  That  a  ISandlin-d  may  do 
so  is  settled  by  the  decisions  in  this  state. 
It  Is  not  essential  that  be  have  the  right 
of  possession.  Templeman  v.  Gresham,  61 
Tex.  50.  The  philntlff  brought  his  case  with- 
in the  principle,  both  by  his  allegations  and 
proof.  It  Is  claimed  by  appellants  that  ap- 
pellee had  lost  his  lien  on  the  cotton  received 
by  them,  because  it  had  been  removed  from 
the  rented  premises  more  than  a  month  be- 
fore they  were  sued.  It  Is  true  the  peti- 
tion in  which  they  were  joined  in  the  suit 
was  not  filed  until  November  27th,  and  the 
evidence  showed  that  appellants  had  receiv- 
ed all  of  the  cotton  before  October  27th. 
But  the  proceedings  to  pursue  and  subject 
the  property  were  commenced  by  the  suing 
out  of  the  distress  warrant,  which  was  done 
on  the  8th  of  November.  This  was  sufficient 
to  prevent  the  running  of  the  period  lim- 
ited by  the  statute.  The  plaintiff  in  such 
a  case  Is  not  required  to  file  his  petition 
at  the  beginning  of  the  proceeding,  but  may 
wait  until  the  appearance  day  of  the  next 
term  of  the  court  to  which  the  writ  is  made 
returnable;  and,  as  the  distress  writ  may  be 
levied  on  the  property  wherever  and  In  what- 
ever hands  it  may  be  found,  the  suing  of 
it  out  against  the  tenant  Is,  In  our  Judg- 
ment, all  that  the  statute  contemplates  In 
order  to  prevent  the  loss  of  the  Hen  by  lapse 
of  time.  When  the  landlord  pursues  this 
course,  and  Is  prevented  from  reaching  the 
property  by  the  party  who  has  converted 
it,  he  may  properly  Join  such  party  In  his 
suit  against  the  tenant,  as  has  been  done. 
Templeman  v.  Gresham,  supra. 

It  was  not  error  to  refuse  the  tetjuested 
charge  that,  if  the  cotton  was  converted 
prior  to  October  27th,  plaintiff  had  lost  his 
lien.  At  the  trial  it  appeared  that  after  the 
levy  of  the  writ  an  agreement  was  made 
between  the  sheriff,  tbe  plaintiff,  and  Mor- 
gan thait  the  crops  should  be  left  In  the 
charge  of  the  lattar,  and  that  he  should  gath- 
&!  them,  and  deliver  the  cotton  to  the  sheriff, 
to  be  shipped  for  {^IntlfTs  account,  and 
should  deliver  tlie  corn  to  the  plaintiff.  The 
property  levied  on  was  valued  by  the  sheriff 
at  $1,046,  and  both  Fdder  and  Morgan  at 
the  time  of  tbe  levy  estimated  it  at  consid- 
erably more  than  was  received  by  plaintiff 
and  api^ed  on  his  debt.  There  was  evi- 
dence to  the  effect  that  after  the  levy,  and 
while  Morgan  had  charge  of  the  crops  under 
the  stated  agreement,  stock  depredated  up- 
on and  destroyed  a  portion  of  the  corn,  and 
that  Morgan  fed  his  stock  from  it  The 
expense  of  gathering  and  selling  was  stated 
in  the  supplemental  petition. 

The  appellants  requested  the  following  spe- 
cial charges,  wliicfa  were  refused  by  the  cotut, 
and  none  were  given  submitting  to  the  jury 
the  issues  thus  sought  to  be  presented:  "If 
you  believe  from  the  evidence  in  this  case 
tiiai,  under  the  distress  warrant  the  sheriff 
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of  Wharton  county,  by  bis  d^nty,  Hugbes, 
seized  and  took  into  bis  possession  personal 
property,  viz.  corn  and  cotton,  of  the  de- 
fendant Morgan  of  sufficient  value  to  pay 
said  plaintiff's  debt,  and  by  the  careless 
management  or  Improper  attention  of  said 
.  sheriff,  or  the  party  placed  in  charge  of  said 
property,  the  said  property  depreciated  in 
value,  or  was  lost  or  destroyed,  In  whole  or 
in  pert,  then  the  plaintiff  or  said  sheriff  is 
chargeable  with  said  loss,  and  dcfendamts 
Taylor  will  be  entitled  to  credit  (if  you  find 
against  them)  on  the  amount  so  found  for 
the  value  of  such  loss."  "When  personal 
property— for  instance,  com  and  cotton-4s 
seized  under  a  writ  issued  for  the  purpose 
of  collecting  or  securing  the  payment  of 
money,  and  Is  of  sufficient  value  to  dis- 
charge the  claims  sought  to  be  collected  or 
seciu-ed  by  such  seizure,  it  is  prima  facie 
evidence  of  the  satisfaction  of  payment  of 
■aid  claim,  and  the  burden  of  proof  is  on  the 
party  seeking  to  avoid  the  said  result  of  said 
seizure  of  said  property  to  show  that  it 
was  properly  applied,  and  did  not  discharge 
the  debt  Tliecefore,  if  you  believe  from 
the  evidence  thait  personal  property  of  value 
sufficient  to  have  paid  off  and  discharged 
said  debt  of  plaintiff  for  rents,  etc.,  was 
seized,  unless  the  plaintiff  has  by  the  pre- 
ponderance of  evidence  deemed  by  you  to 
be  credible  shown  that  said  property  was 
not  of  value  alleged  in  the  return  of  said 
writ,"  defendants  will  be  entitled  to  credit 
therefor.  In  support  of  their  contention 
that  the  refusal  of  these  charges  was  error, 
appellants'  counsel  cite  authorities  as  to  the 
effect  of  tiie  levy  of  an  execution  upon  per- 
sonal property,  which  undoubtedly  sustain, 
as  the  law  applicable  to  such  levies,  the 
rule  contained  in  the  last  of  the  above 
charges.  Freem.  Ex'ns,  269,  and  authorl- 
itlee  cited.  The  same  rule  has  been  recog- 
nized by  our  supreme  court  Bryan  v. 
•^  Bridge,  10  Tex.  149;  White  v.  Graves,  16 
Tex.  187;  Gamer  v.  Cutier,  28  Tex.  178; 
Coraelius  v.  Burford,  Id.  206,  207.  The  rule 
that  a  levy  upon  personal  property  operates 
as  a  satisfaction  of  the  Judgment  is  said 
not  to  apply  to  levies  under  attachments, 
but  only  to  those  made  by  virtue  of  execu- 
tions. Drake,  Attachm.  {  222;  McBride  v. 
Bank,  28  Barb.  476;  Maxwdl  v.  Stewart, 
22  WalL  77.  In  tiie  latter  case  It  is  said: 
"A  seizure  of  personal  property  under  an 
order  of  attachment  issued  during  the  pen- 
dency of  an  action  is  not  necessarily  a  satis- 
faction of  the  judgment  when  afterwards 
obtained.  Such  a  seizure  Is  made  for  the 
pm-poses  of  security,  and  If  the  property  is 
reUilnod  in  the  iwssesslon  of  the  sheriff  he 
will  be  held  responsible  for  the  exercise  of 
»rdlnary  care  for  Its  preservation.  If  wast- 
ed, lost,  or  destroyed  by  Ul3  negligence,  he 
must  account,  and  the  amount  for  which  he 
is  liable  on  such  account  will,  when  ascer- 
tained, be  applied  towards  tlie  saUsfactJoii 
of  any  judgment  that  may  have  been   ob- 


tained. To  that  extent  the  plalntUt  is  made 
responsible  for  the  shttiff,  but  such  an  ap- 
plication can  only  be  made  upon  a  proper 
Showing  by  the  defendant  Tho'e  is  no  pre- 
sumption which  throws  the  burden  of  proof 
upon  the  plaintiff."  The  opinion  in  ttxe  case 
of  Heilbroner  v.  Douglass,  45  Tex.  40S. 
mig^t  seem  at  first  sight  to  give  to  levies 
under  executions  and  attachments  in  this 
respect  the  same  consequences;  but  that 
case  in  Its  facts  falls  within  the  decision 
from  which  the  .ibove  quotation  is  taken, 
and  is  no  more  than  an  application  of  tiiat 
rule.  The  same  observation  is  true  of  the 
decision  in  the  cose  of  bVirrar  t.  TaUey. 
68  Tex.  352,  4  8.  W.  Rep.  338. 

We  think  the  rule  laid  down  by  the  su- 
preme court  of  the  United  States  is  the  just 
one  with  reference  to  levies  under  attach- 
ments and  ottier  mesne  process  of  similar 
chai'acter,  Including  distress  warrants;  and 
we  cannot  therefore,  hold  that  the  second 
of  the  special  charges  above  quoted  should 
have  been  given,  since  it  gave  to  th*" 
levy  of  the  dlsb'css  warrant  the  effect,  pri- 
ma facie,  of  a  satisfaction  of  the  debt  and 
put  upon  plaintiff  the  burden  of  showing 
that  the  property  liad  not  been  wasted,  but 
properly  preserved  and  applied.  The  true 
rule  reqidred  the  defendants,  if  there  had 
been  waste  or  loss  of  the  -pcaperty  through 
the  Improper  action  or  lack  of  due  care  on 
the  part  of  the  plaintiff  or  the  sheriff,  to 
have  developed  the  facts  which  entitied 
them  to  a  satisfaction  or  reduction  of  the 
plaintiff's  dalm.  As  we  have  stated,  there 
was  evidence  which  tended  to  show  negli- 
gence and  waste  In  tiie  managemoit  of  the 
property,  and  the  first  of  the  requested 
charges  sought  in  a  proper  manner  the  sab- 
mission  of  this  Issue  to  the  jury,  and  should 
have  heea.  given.  If  the  appellants  were  in 
an  attitude  to  Invoke  the  rule  there  stated. 
As  before  seen,  the  defendant  Morgan  was 
a  party  to  the  agi'eement  by  which  the  prop- 
erty was  left  in  his  care,  and  If  there  was 
waste  of  it  he  was  responsible  for  it.  He 
cannot  take  benefit  from  his  own  dereliction, 
and  is  not  entitied  to  any  reduction  of  his 
debt  because  of  any  failure  to  realize  the  full 
value  of  the  property  seized.  With  appel- 
lants it  is  otherwise.  They  were  not  par- 
ties to  the  agreement,  and  were  in  no  way 
responsible  for  the  manner  in  whlcb  the 
property  was  dealt  with  after  the  levy.  No 
right  of  theirs  can  be  taken  away  by  an 
agreem«it  to  which  they  were  not  parties, 
nor  by  conduct  of  others  in  which  they  did 
not  participate.  By  their  purchase  of  the 
cotton  they  acquired  all  the  rights  of  the 
tenant  therein,  and  wh^i  sued  by  the  land- 
lord for  the  value  of  such  cotton  they  could 
properly  moke  any  defense  which  the  tenant 
could  have  made,  unembarrassed  by  the 
agreement  and  conduct  of  the  latter  subse- 
quent to  such  purchase.  They  held  the  cot- 
ton, which  they  bought  subjO'Jt  to  the  land- 
lord's lien,  and,  had  he  proceeded  directly 
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ngalnst  them  fur  its  value,  in  order  to  sat- 
isfy his  claim  for  reut  and  advances  with- 
out pursoins  other  property  of  the  tenant, 
they  could  not  Iiave  required  him  to  exlioust 
the  i^operty  remiiining  in  the  liands  of  the 
tenant  subject  to  liis  lien  before  reaching 
the  fond  held  by  them.  Wilkes  v.  Adler, 
68  Tex.  690,  5  S.  W.  Rep.  4»-.  They  ac- 
quired no  right  to  malse  such  a  defense  by 
their  purchase  from  the  tenant,  l>ecau8e 
the  latter  had  not  such  right.  The  landlord, 
liaving  a  lien  on  aU  of  the  property,  could 
not  liave  I>eeD  forced,  either  by  the  t«uint 
or  purchaser  from  him,  to  select  one  dass 
of  property  rather  than  another  out  of 
wliich  to  seek  sati8facti<m.  But  when  the 
landlord  actually  levied  upon  property  of 
the  tenant  he  was  bound  to  see  that  it  was 
properly  handled  and  realized;  and  If  any 
loss  occurred,  either  through  his  own  negli- 
gMice  or  that  of  the  sheriff,  the  tenant,  but 
for  the  fact  that  he  was  precluded  by  his 
own  conduct  from  claiming  It,  would  liave 
l>een  entitled,  upon  showing  the  facts,  to 
have  Ills  debt  credited  with  the  amount  of 
sudi  loss.  In  such  a  ^oceeding  It  Is  the 
duty  of  the  plaintiff  to  the  defendant  to 
see  that  the  property  levied  upon  Is  prop- 
erly treaited  and  applied  to  the  discharge  of 
the  debt;  and  a  like  duty  extends  to  any 
third  party  who  has  bought  from  the  tenant 
property  charged  with  plaintiff's  lien,  which 
be  seeks  to  subject  to  his  debt  He  cannot 
tree  himself  from  this  duty  to  third  parsons 
by  an  agreement  with  the  defendant  in  Ifae 
writ.  The  tenant  may  preclude  himself 
from  complaining,  but  cannot  preclude  third 
persons,  by  his  conduct,  transpiring  after 
their  rights  have  grown  up.  The  plaintifT 
has  no  more  right  to  allow  the  defendant 
to  waste  the  property  to  Gie  prejudice  of 
those  whom  he  knows  to  have  acquired  the 
defendant's  rights  than  to  allow  such  waste 
to  be  dcHie  by  the  sheriff  or  others  to  the 
prejudice  of  the  defendant  The  first  of  the 
charges  quoted  al>ove  should  liave  been 
given.  The  otiiHr  alleged  errors  are  not 
likely  to  occur  at  another  trial.  For  the 
error  pointed  out  the  judgment  is  reversed, 
and  the  cause  remanded. 


BROWN  «t  al.  V.  SRBLTOM. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  12, 
1893.) 

Apfbai.  rBOM  JusTics— BoxD — Rbal-Estatb 

AOBNTS— COHM1B8IOK8. 

1.  On  an  appeal  to  the  county  court  from 
a  judgment  of  a  justice's  court  in  favor  of  de- 
fendant a  bond  which  i-ecUes  that  the  judg- 
ment was  against  plaintiff  for  the  costs  of  the 
suit  sufficiently  described  the  iudgment,  though 
it  fails  to  recite  the  further  provisions  of  the 
judgment  that  the  plaintiff  take  nothing  hj  his 
suit  and  that  defendant  go  hence  without  day, 
and  fails  to  give  the  number  of  the  cause  in 
the  justice's  court 

2.  AVhere  such  Ix>nd  states  that  defendant 
gave  notice  of  appeal,  but  the  language  there- 
of and  th«  record  show  that  it  was  intended  to 


describe  the  plaintiff  as  appellant,  the  variance 
is  not  matenal. 

3.  A  renl-estate  broker  Is  not  entided  to 
commissious  on  a  sole  of  land  where  the  pur- 
chaser bought  solely  upon  his  own  information, 
after  negotiating  with  the  owners,  and  was  not 
influenced  by  the  broker,  though  the  broker 
made  efforts  to  sell  the  land  to  such  purchaser. 

Appeal  from  Brazmia  county  court;  A.  R. 
Hasterson,  Judge. 

Action  by  W.  X  Shelton  against  Brown  & 
Perry  to  recover  commissions  on  sale  of 
real  estata  Judgment  was  rendered  In  the 
Justice's  court  and,  on  appeal  to  the  coun- 
ty court,  judgment  was  rendered  for  plain- 
tiff, and  defendants  appeal     Reversed. 

Ik  R.  Bryan,  for  appellants. 

WILLIAMS,  J.  Appellee  sued  to  recover 
of  appellants  a  sum  of  money  wliich  appel- 
lee claimed  appellants  owed,  him  upon  a 
sale  of  land  made  by  him  as  their  ageot 
Judgment  was  rendered  in  the  Justice's  court 
for  defendants,  from  which  plaintiff  ap- 
pealed to  the  county  court,  where  a  judg- 
ment was  rendered  in  his  favor,  from  which 
this  appeal  is  prosecuted.  A  motion  was 
made  in  the  county  court  to  dismiss  the  ap- 
peal t>ecause  the  l>ond  mlsdescribed  the  Judg- 
ment which  moticm  was  overruled.  This 
ruling  was  not  oror.  The  bond  suffldeotly 
described  the  judgment  so  as  to  Identify  and 
distinguish  it  from  all  oth»s,  and  this  was 
sufficient  The  bond  recited  that  tlie  Judg. 
ment  was  against  the  plaintiff  for  costs  of 
suit,  wliich  was  correct  But  the  judgment 
further  ordered  that  the  plaintiff  take  noth- 
ing by  tils  suit  and  tliat  the  defendant  go 
hence  without  day.  The  failure  of  the  bond 
to  mention  this  part  of  the  Judgment,  and  to 
give  the  number  of  the  cause  in  the  Justice's 
court,  is  not  fatal  to  it  where,  as  in  this 
case,  other  particulars  are  gly«i  which  are 
accurate,  and  enable  us  to  see  that  this  judg- 
ment and  no  other,  is  meant  The  redtal 
in  the  bond  that  "defendant"  gave  notice  of 
appeal  Is  shown  by  the  language  preced- 
ing and  following  it  as  weU  as  by  the  rec- 
ord, to  have  meant  "plaintiff." 

We  are  of  the  opinion  that  the  court  should 
have  admitted  the  port  of  the  testimony  of 
Brown,  the  exclusion  of  which  is  complained 
of  In  the  second  assignment  It  was  nei- 
ther hearsay  nor  irrelevant,  but  was  a  con- 
versation between  oil  of  the  parties  to  the 
transaction,  about  which  Shelton  had  al- 
ready testified,  giving  a  version  differing 
somewhat  from  that  otterei  to  be  shown  by 
Brown.  It  bwe  directiy  upon  the  points  In 
controversy,  and  might  have  thrown  light 
upon  them. 

We  are  furth^  of  the  opinion  thait  the 
verdict  is  unwarranted,  by  the  evidence^  It 
appears  afllrmatively  that  whatever  efforts 
plaintiff  may  have  made  to  sell  the  land  to 
Hopkins,  the  latter  bought  solely  upon  his 
own  Information  and  negotiations  with  de- 
fendants, and  was  not  Influenced  by  Shelton. 
There  Is  no  conflict  of  testimony  uiK>n  this 
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point,  though  there  Is  a  difleience  between 
the  testlmoDy  of  Hopkins  and  Shelt(Mi  as  to 
some  Things  that  transpired  between  tiiem; 
but  Shelton's  testimony  does  not  conflict 
with  Hoi>Idns'  statement  concerning  his  pur- 
chase, and  the  Inducement  which  led  him  to 
make  It.  For  the  reasons  indicated,  the 
Judgment  is  roversed,  and  the  cause  xe- 
nmnded. 


MOORE  et  al.  t.  KINQ. 
(Court  of  CTivil  Appeals  of  Texas.    Oct  18, 
1893.) 
C30NTBR8I0N— Damaoes— Loss  or  USB. 
In  an  actioD  for  the  ooATersion  <^  per- 
sonal property,  it  is  proper  to  award  damages 
sufficient  to  compensate  plaintiff  for  the   loss 
occasiooed  by  the  detention  of  the  property,  in 
addition  to  the  ralue  thereof,  when  an  award 
of  the  value,  with  luteiest  thereon,  is  insuffi- 
cient for  the  puipose. 

Appeal  from  McCuIloch  county  court;  O. 
Im.  Beatty,  Judge. 

Action  by  J.  F.  King  against  Moore,  Mc- 
Klnmey  &  Oo.  for  c<mT»BioD.  From  a  judg- 
ment for  plalntier,  d^endaata  appeaL  Af- 
firmed. 

P.  M.  Newman,  for  appeOauti. 

FISHER,  Ol  J.  We  hare  GarefiiDy  consid- 
ered an  tb»  questions  presented  by  the  ys- 
rioas  assignments  oi  error,  end  conclude 
that  there  is  no  trroe  In  the  judgment  of  the 
court  below,  and  It  la  therefbre  affirmed. 

There  to  one  question  presented  In  the  rec- 
ord that  we  deem  Important  to  discuss.  The 
action  1b  fbr  damages  for  the  wrongful  con- 
version of  a  wagon,  the  property  of  the  app^- 
lee.  The  jury,  by  fhetar  rerdlct,  found  flOO 
as  actual  damages.  In  addition  to  an  item 
of  exemplary  damages,  the  petition  laid  the 
daim  for  actual  damages  at  the  ralue  of  the 
wagon  and  its  use  np  to  the  time  of  trlaL 
The  finding  of  the  Jury  eliminates  any  ques- 
tion of  exemplary  daAages.  The  court  be- 
low Instructed  the  jury,  upon  the  Issue  as  to 
actiial  damages,  that  they  may  consider  the 
yalue  of  the  wagon  at  the  time  of  Its  con- 
Tersion,  together  with  the  reasonable  value 
of  Its  use  for  the  time  so  converted.  The 
conversion  In  this  case  was  complete;  there 
was  no  return  or  recapture  of  the  converted 
pr<q)erty.  In  arriving  at  the  amount  of  the 
verdict,  the  Jury  evidently  considered  the 
value  of  the  use  of  the  wagon,  as  the  evi- 
dence shows  that  it  was  only  worth  about 
sixty  or  seventy  dollars  at  the  time  of  the 
conversion.  The  assignment  of  error  ques- 
tions the  charge  of  the  court  In  authorizing 
the  jury  to  consider  the  value  of  the  use  of 
the  wagon  as  a  part  of  the  damages  that 
the  plaintiff  may  recover.  This  to  the  ques- 
tion that  we  purpose  to  discuss. 

It  Is  an  axiom  of  the  law  that  a  party  In- 
jured is  entitled  to  damages  commensurate 
with  the  injury  sustained.  The  exceptions 
to  thto  rule  exist  in  those  cases  of  damnum 


absque  injuria,  and  when  a  state  of  facta 
exists  that  entitles  the  injiu:ed  party  to  ex- 
emplary damages.  The  damages  recoverable 
must  be  either  the  necessary  result  of  the 
act  complained  of,  or  that  arise  as  the  nat- 
ural and  probalde  consequences  of  the  par- 
ticular act  at  acts  that  occasion  the  harmful 
results;  and,  in  ascertaining  the  result  of 
these  acts,  the  purpose  of  the  law  to  to  give 
exact  compensation  for  those  consequences 
that  are  traceable  as  the  necessary,  natural, 
or  probable  fruits  of  the  wrongful  act  In 
applying  these  principles  of  law  to  the 
given  cose,  the  courts  should  not  be  bound 
by  an  Inflexible  and  unvarying  rule  as  to 
the  measure  of  damages  that  should  apply 
alike  in  all  cases,  but,  keeping  in  view  the 
just  iMinciple  of  compensatlMk,  the  measure 
of  damages  should  be  adjusted  to  the  facts 
of  the  particuUr  case,  so  that  the  trespasser 
and  tort  feasor  will  be  held  responsible  not 
only  for  the  necessary  result,  but  the  natural 
and  probable  consequences  of  hto  act  Full 
indemnity  toe  the  injury  sustained  to  what 
the  law  exacts.  Hence  it  to  difficult  and  un- 
wise to  attempt  to  lay  down  a  rule  of  dant- 
ages  that  should  apply  alike  to  all  cases  of 
trover  or  conversion.  The  genn'al  formula  as 
to  the  measure  of  damages  prescribed  by  the 
books  In  actions  of  conversion,  where  the 
conversion  to  complete,  to  the  value  of  the 
property  converted,  with  legal  interest  from 
the  time  of  the  conversion.  In  applying  thto 
measure  of  damages,  some  of  the  courts  dif- 
fer as  to  when  the  value  to  to  be  determined; 
some  holding  that  it  to  to  be  ascertained  at 
the  time  cl  converalon,  and  others  holding 
that  the  trespasser  shall  be  charged  with 
the  highest  value  shown  to  exist  between 
the  time  of  conversion  and  the  trial,  iwo- 
vlded  the  action  Is  prosecuted  with  reason- 
able diligence.  The  rule  quoteS  may  be  the 
general  rule,  but  It  by  no  means  follows  that 
It  to  an  inflexible  rule,  and  should  be  ap- 
plied In  all  actions  of  conversion.  As  said 
by  Justice  Nott,  in  Hatton  v.  Banks,  1  Kou 
&  M.,  223:  "Damages  for  detention  may  be 
given  according  to  the  nature  of  the  thing 
converted.  The  defendant  is  not  to  be  bene- 
fited by  bis  own  wrong."  Ttie  general  rale 
may  find  application  In  a  great  variety  of 
cases,  but  we  do  not  tiilnk  It  Is  inflexible  It 
has,  like  all  rules,  exceptions  that  are  as  im- 
portant to  be  observed  as  the  ml»  Itself. 
The  theory  upon  which  the  general  rule  rests 
to  that  the  value  of  the  property  converted 
Is  equal  to  the  property  itself,  and  the  in- 
terest on  that  value  Is  the  legal  damages  for 
withholding  it  The  justification  of  this  rule, 
if  applied  alike  to  all  property  c<Hiverted. 
may  find  support  In  a  legal  fiction,  but  as  a 
matter  of  fact,  an  application  of  the  rule  in 
a  great  variety  of  cases  of  converalon  would 
practically  d«iy  the  owner  just  compensa- 
tion, and  would  r^eve  the  trespasser,  to 
some  extent  of  the  natural  and  probable 
consequences  of  hto  wrmigfal  act  and  pei^ 
mlt  him  to  reap  a  profit  from  hto  wrong- 
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doln?  at  the  expense  of  the  owner.  As  aptly 
add  hjr  Justice  Warner,  in  the  case  of  Schley 
T.  Lyon,  B  Ga.  534:  "The  principle  on  which 
the  courts  proceed  in  awarding  damage*  in 
actions  for  trover  la  that  the  plaintiff  is  en- 
titled to  fall  Indemnity  for  the  injury  sna- 
taiaed  by  reason  of  the  wrongful  convei'sion 
«f  his  property;  that  the  defendant  shall  not 
derive  any  benefit  from  his  wrongful  act." 
The  very  fact  that  Interest  upon  the  value  is 
allowed— whldi  Is  now  generally  admitted 
by  all  of  the  aotboritles— is  upon  the  theory 
that  it  is  equivalent  to  the  use  of  the  prop- 
erty detained.  When  the  facts  of  the  given 
case  show  that  just  compensation  for  deten- 
tion or  use  of  the  property  is  more  than  the 
rate  at  interest  allowed  by  the  general  rule, 
why  should  not  the  reason  for  an  applica- 
tion of  the  general  nde  cease,  and  that  value 
of  detention  and  use  of  the  property  be  as- 
certained to  the  extent  that  compensates 
the  injured  party,  and  which  results  as  the 
proximate  consequences  of  the  ti-espasser's 
wrongful  act?  The  very  facts  of  this  case 
are  an  apt  lllnstr:itl<>u  of  the  propriety,  in 
some  cases,  of  extending  the  measure  of 
damages  beyond  that  prescribed  by  the  gen- 
eral mle.  In  this  case  the  plaintiff  was  de- 
prived of  a  wagon  worth  about  ?70,  with  a 
use  per  day,  as  shown  by  the  evidence,  of 
the  reaaonaUe  value  of  about  75  cents.  The 
trespass  was  committed  on  the  4th  day  of 
January,  1892,  and  the  judgment  was  ren- 
dered on  Pebmary  26,  1892.  Giving  the 
plaintiff  In  this  case  the  value  of  the  wagon, 
with  legal  Interest  on  that  amount,  would 
certainly  not  be  compensation  for  the  loss 
sustained  by  reason  of  the  wrong  committed. 
The  use  that  he  Is  deprived  of  is  almost  as 
valuable  as  the  thhig  itself;  and  that  value 
of  the  nse,  with  the  property  itself,  is  eon- 
ferred  upon  Ae  wrongftri  trespasser,  if  Uie 
plaintiff  is  confined  in  Iris  recoveiT  to  the 
value  and  interest  Such  a  rule  wonld  not 
ouly  deprive  the  plaintiff  ol  bis  property, 
but  would  permit  a  trespasser  to  profit  by 
his  own  wrong,  and  It  would  afford  a  profit- 
able enterprise  to  such  wrongdoers  In  ol)- 
tainlng  wrongful  possession  of  propeity  espe- 
cially valuable  for  its  usa  When  the  conver- 
sion is  complete,  the  owner  is  not  bound  to 
receive  back  the  property  converted,  if  ten- 
dered by  the  tiH^passer,  but  a  t<-nd<T  by 
the  trespasser,  and  a  redelivery  to  tiie 
owner,  of  possession,  are  fttcts  tnat  may 
be  considered  in  mitigation  of  the  damages. 
4  Amer.  &  Bng.  Bnc.  Law,  p.  125.  If  the 
property  is  legally  tendei-ed  the  owner  in  as 
good  condition  as  when  converted,  or  posses- 
sion Is  redelivered  to  him,  we  ttiink  ft-om 
this  time  such  facts  may  be  considered  In 
abatement  of  the  damages  for  the  use  of  t3ie 
prop»ty.  Thus,  it  will  be  seen  that  the  tres- 
passer has  it  within  his  power  to  partially 
nndo  his  wrong;  and  when  he  retains  posses- 
sion, and  refuses  and  fails  to  do  tliiU  which 
win  decrease  his  liability  for  the  conse- 
Viences  that  his  wrongful  act  have  forced 


upon  the  owner,  he  certainly  should  not  be 
heard  to  complain  If  he  is  charged  with  the 
valnc  of  the  use  of  the  property  that  be- 
longs to  another,  and  which  he  is  presently 
enjoying.  But,  on  tlK*  other  hand,  in  adjust- 
ing the  rule  so  that  It  may  apply  fairly  t» 
both  parties,  it  may  be  proper  to  limit  the 
amount  of  the  recovery  of  the  plaintiff  for 
the  use  of  the  property  to  the  value  of  the 
use  tr\>m  the  time  of  the  conversion  np  t« 
the  time  of  the  recovery  of  his  judgment, 
provided  he  has  exercised  reasonable  dili- 
gence and  dispatch  in  the  prosecution  of  his 
demand.  If,  by  his  fatdt,  the  prosecution  of 
his  recovery  has  been  nnreasonably  delaj'ed, 
it  might  be  inequitable  to  charge  the  de- 
fendant with  the  value  of  the  use  for  this 
period.  Bat,  however,  we  do  not  decide  this 
question  at  this  time,  as  It  is  not  necessary 
that  we  should  do  so  in  disposing  of  the  case 
bef(M-e  ns. 

Upon  the  main  qnesticm  that  we  have  been 
discussing,  the  court  in  the  case  of  Craddock 
V.  Goodwin,  54  Tex.  588,  uses  this  language: 
"It  is  sot,  perhaps,  possible  to  lay  down  a 
rigid  and  unbending  rule,  applicable  to  al 
cases.  It  most  of  necessity,  as  we  have  said, 
vary  with  the  character  of  tie  property,  and 
somewhat  with  the  peculiar  circumstances  of 
the  case.  The  thing  to  be  kept  In  view  Is 
that  the  party  shall  be  compensated  for  the 
injury  done.  WTSere  money  or  goods  having 
a  price  In  the  market  are  the  subject  of  the 
wrong,  the  value,  and  the  value  of  the  use  of 
which  the  party  has  been  deprived,  in  tlie 
shape  of  tnterest,  would  be  adequate  com- 
pensaticm.  It  is  but  the  application  of  the 
same  mle  which  permits  the  recovery  of  the 
hire,  as  for  the  use  of  horses  or  work  ani- 
mals. "Very  clearly  the  seiimre  of  the  plaln- 
tiffls'  plow  animal  or  work  horse  in  this  case 
would  be  very  poorly  compensated  for  by  the 
payment  of  Interest  for  the  time  which  they 
bad  been  deprived  of  them,  and  then  only, 
but  It  Is  equally  clear  that  their  value  and 
hire,  measni-ed  by  the  mouth  or  the  year,  for 
the  long  period  since  their  seizure  to  the  time 
of  trial,  would  be  absurdly  excessive.  We 
think  no  more  equitable  rule  can  be  adopted 
In  determining  the  plaintiffs'  actual  damages 
than  to  allow  in  any  event.  If  plaintiffs  made 
out  a  case  for  actual  damages,  an  amount  not 
less  than  the  value  of  the  property,  with  in- 
terest to  the  time  of  trial;  but  the  Jury  should 
also  take  into  conslderatotn  the  value  of  the 
use  or  hire  of  the  animals  seized  for  the  whole 
time  of  which  the  plaintiffs  have  been  deprived 
of  them,  and  allow  snch  an  amount  for  actual 
damages  as  will  compensate  the  plaintiffs, 
whether  computing  It  by  the  rule  of  Interest, 
or  that  of  hire  or  value  of  the  nse,  as  may 
seem  to  them  most  adequate  to  that  result." 
The  following  authorities  bear  upon  the  ques- 
tion, and  tn  some  degree  support  the  views 
here  expressed:  Schley  v.  Lyon,  6  6a.  535; 
Hair  V.  little,  28  Ala.  248;  Starkey  v.  Kd- 
ly,  SO  N.  T.  677;  Shotwell  v.  Wendover,  1 
Johns.  65;  Davenport  v.  Ledger,  80  HI.  578; 
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Ewlng  T.  Blount,  20  Ala.  694;  Banks  ▼.  Hat- 
tiKi,  1  Nott  &  M.  221;  HavUand  y.  Parker, 
U  Mich.  103;  McDonald  ▼.  North,  47  Barb. 
881;  Oraddock  t.  Goodwin,  54  Tex.  584;  Car- 
ter T.  Boland,  53  Tex.  648;  Prldgln  y.  Strick- 
land, 8  Tex.  427.  There  are  a  line  of  cases 
found  in  the  reports  that  limit  the  recovery 
of  the  owner  to  the  value  of  the  property, 
and  Interest,  upon  the  theory  that  the  effect 
of  the  action  seeking  a  recovery  of  damages 
by  the  plaintiff  for  the  conversion  operates 
as  a  change  of  the  property  and  a  sale  of  the 
chattel  to  the  defendant,  and  that,  electing  to 
sue  for  the  damages,  the  plaintiff  -waives  the 
tort,  and  treats  the  conversion  as  a  sale. 

Here  we  encounter  another  legal  fiction, 
which  we  think  would  be  more  honored  in 
the  breach  than  In  its  observance,  and  upon 
wliich  some  of  the  courts  have  been  wrecked 
in  their  effort  to  award  compensation  to  the 
plaintiff  for  the  wrongs  of  a  trespasser.  It  is 
not  the  act  of  instituting  the  suit  seeking 
damages  resulting  from  the  trespass  that 
vests  the  title  in  the  trespasser,  nor  is  this 
result  accomplished,  even  upon  obtaining 
Judgment,  as  notliing  short  of  compensatlan 
paid,  or  the  Batlsfaction  of  the  judgment, 
will  lodge  the  title  to  the  thing  converted 
in  the  trespasser.  The  owner,  by  bringing 
his  suit,  does  not  waive  any  other  right  he 
may  have,  nor  is  he  by  that  act  less  entitled 
to  the  enjoyment  of  the  use  of  Ills  property 
of  which  he  is  deprived  without  Ills  consent. 
If  he  regains  possession,  either  by  his  own 
act  or  by  voluntary  surrender  by  the  defend- 
ant, tliat  fact  does  not  destroy  liis  right  to 
recover  for  his  damages  sustained  by  the 
original  wrongful  taldng,  but  such  possession 
r^ained  is  considered  in  mitigation  of  the 
damages  sustained.  In  Lovejoy  v.  Murray, 
3  Wall.  16,  the  supreme  court  of  the  United 
States,  spealdng  through  Justice  Miller,  by 
unanswerable  reasoning,  thus  disposes  of  this 
question:  "If  we  turn  from  tills  examination 
of  adjudged  cases,  which  largely  preponder- 
ate in  favor  of  the  doctrine  that  a  Judgment 
without  satisfaction  is  no  bar,  to  look  at  the 
question  in  the  light  of  reason,  that  doctrine 
commends  itself  to  us  still  more  strongly. 
The  whole  theory  of  the  opposite  view  is 
based  upon  technical,  artificial,  and  unsatis- 
factory reasoning.  We  liave  already  stated 
the  only  two  principles  upon  which  it  rests. 
We  apprehend  that  no  sound  jurist  would 
attempt,  at  this  day,  to  defend  it  solely  on 
the  ground  of  transit  in  rem  judicatum;  for 
while  tills  principle,  as  that  other  rule,  that 
no  man  shaU  be  twice  vexed  for  the  same 
cause  of  action,  may  well  be  applied  In  the 
case  of  a  second  suit  against  the  same  tres- 
passer, we  do  not  perceive  its  force  when  ap- 
plied to  a  suit  brought  for  the  first  time 
agi-Unst  another  trespasser  In  the  same  mat- 
ter. In  reference  to  the  doctrine  that  the 
judgment  alone  vests  the  title  of  the  proper- 
ty converted  in  the  defendant,  we  have  seen 
that  it  is  not  sustained  by  the  weight  of 
authorities  in  this  country.    It  is  equally  in- 


capable of  being  maintained  <m  ptlndple. 
The  property  which  was  mine  lias  lieen  taken 
from  me  by  fraud  or  violence.  In  ordo'  to 
procure  redress,  I  must  sue  the  wrongdoer  in 
a  court  of  law.  But,  Instead  of  getting  jus- 
tice or  remedy,  I  am  told  tliat  by  the  very 
act  of  obtaining  a  judgment— a  dedsloo  tliat 
I  am  entitied  to  the  relief  I  ask— the  prop- 
erty, which  liefOre  was  mine,  lias  tieccHne 
that  of  the  man  who  did  me  the  wrong.  In 
other  words,  the  law,  withont  having  given 
me  satisfactt(m  for  my  wrong,  takes  from  me 
that  which  was  mine,  and  gives  it  to  the 
wrongdoer.  It  is  sufildent  to  state  the  prop- 
osition to  show  its  injustice.  It  la  said  tliat 
the  Judgment  represents  the  price  of  the 
property,  and,  as  plaintiff  has  the  Judgment, 
the  defendant  should  have  the  prop^ty. 
But,  if  the  judgment  does  represent  the  price 
of  the  goods,  does  it  follow  that  the  defend- 
ant shall  Imve  the  property  before  he  lia-i 
paid  that  price?  The  payment  of  the  price 
and  the  transfer  of  the  proi>erty  are.  In  the 
ordinary  contract  of  sale,  concurrent  acts. 
But,  in  all  such  cases,  what  has  the  defend- 
ant in  such  second  suit  done  to  discharge 
himself  from  the  obligatiMi,  which  the  law 
imposes  upon  him,  to  make  compeosatiiHi? 
His  liabili^  must  remain.  In  morals  and  en 
principle,  until  he  does  tlds.  The  judgment 
against  his  cotrespasser  does  not  affect  him 
so  as  to  release  him  on  any  equitable  consid- 
eration. It  may  be  said  that  neither  does 
the  satisfaction  by  his  cotrespasser  or  a  re- 
lease to  his  cotrespasser  do  this;  and  that 
is  true.  But  when  the  plaintiff  has  accepted 
satisfaction  in  full  for  the  injury  done  lilm, 
from  whatever  source  it  may  come,  he  is  so 
far  affected,  la  equity  and  good  consdenoe. 
that  the  law  will  not  permit  liim  to  recover 
again  for  the  same  damages.  But  it  is  not 
easy  to  see  how  he  la  so  af^ted  until  he 
has  received  full  satisfaction,  or  that  wtiicb 
the  law  must  consider  as  such.  We  are 
therefore  of  opinion  that  nothing  short  of 
satisfaction,  or  its  equivalent,  can  make  good 
a  plea  of  former  judgment  in  trespass,  of- 
fered as  a  bar  in  an  action  against  another 
joint  trespasser,  who  was  not  party  to  the 
first  judgment" 

It  is  also  said  by  some  courts  that,  tn 
order  to  bold  the  trespasser  bound  for  conse- 
goential  damages,  he  must  have  notice  or 
knowledge  of  facts  that  make  the  article  or 
property  converted  especially  valoable  by 
reason  of  its  use  to  the  owner.  We  will  not 
imdertake  to  say  that  this  rule  should  be  in- 
voked in  favor  of  any  one  who  is  an  un- 
doubted wrongdoer,  um-  will  we  deny  that 
it  may,  in  some  cases  of  technical  conver- 
sion, be  applied.  But,  quaere,  npon  what 
principle  is  a  notice  necessary  to  a  man  who 
ex  hypothesi  is  a  wrongdoer?  Every  tres- 
passer must  know  the  necessary,  natural,  and 
probable  consequences  of  his  wrtmgful  act. 
and  for  these  consequences  he  is  liable.  It 
follows,  as  a  natural  sequence,  that  he  must 
know  that  property  ordinarily  adapted  to 


Digitized  by 


Google 


Tfx.) 


BUTLEU  V.  SAXGEU. 


487 


«%rtain  purposes  le  valuable  to  tbe  owner  for 
that  purpose,  and,  as  to  the  amount  of  yalue, 
lie  should  know  that  the  owner  is  entitled 
to  recover  what  may  be  shown  to  be  the 
reasonable  value  of  its  use.  But  further,  in 
cases  of  this  kind,  where  the  conversion  con- 
rists  in  the  wrongful  withholding  from  an- 
other property  to  the  possession  of  which  be 
Is  Immediately  entitled,  no  notice  to  the 
wrongdoer  should  be  necessary  to  afCect  the 
valae,  although  it  might  afCect  his  conduct. 
The  present  value— the  actual  value  at  the 
time  of  the  conversion  and  wrongful  with- 
holding—Is fixed  by  the  drcumstnnces  then 
existing.  The  specific  character  of  the  prc^- 
Mty  and  the  ordinary  use  to  the  owner  are 
the  circumstances  that  show  its  value,  and 
for  this  the  trespasser  should  be  liable.  The 
Judgment  of  the  court  below  is  affirmed. 


COMPTON  V.  ASHLEY. 

<Court  of  Civil  Appeals  of  Texas.  Oct  18, 
1893.) 
Writ  of  Ebror— Timb  ton  Bniso  Out. 
Rev.  St.  art.  1389,  enacted  before  the 
creation  of  the  court  of  civil  appeals,  provided 
that  a  writ  of  error  might  be  sued  out  at  any 
time  within  two  years  after  final  judgment. 
Act  1892.  talcing  effect  September  let.  (Uen. 
Laws  1892.  c.  15,)  provided  that  a  writ  of  er- 
ror to  the  court  of  civil  appeals  micht  be  sued 
eot  at  any  time  within  12  months  of  final  jndg- 
ment.  Held,  that  this  latter  act  should  be  so 
eonctmed  as  to  allow  a  writ  of  error  to  such 
coart,  from  a  judgment  rendered  before  the 
date  of  the  talcing  effect  of  the  act,  to  be  sued 
out  at  any  time  within  12  months  of  such  date, 
|Rt>vided  that  it  be  done  within  2  years  from 
the  rendition  of  the  judgment. 

Errmr  from  Coleman  ootinty  cotirt;  H.  A. 
Orr,  Judge. 

Motion  by  M.  O.  Ashl^  to  dismiss  writ  of 
error  sued  out  by  Mary  B.  Compton,  execu- 
trix.    Motion  denied. 

Sims  &  Snodgrass,  for  defendant  in  error. 

COLLARD,  J.  The  final  Judgment  in  this 
cause  was  rendered  In  the  cotut  below,  as 
shown  by  the  record,  on  llie  13th  day  of 
October,  1891,  and  the  petition  and  bond 
tor  writ  of  error  were  filed  on  May  5,  1893. 
We  are  adied  to  dismiss  tbe  case  becatise 
tlie  petition  and  bond  were  filed  more  than 
one  year  after  the  rraiditlon  of  the  Judg- 
ment The  statute,  before  the  creation  of 
the  courts  of  civil  appeals,  provided  that  a 
irrlt  of  en-or  mi^t  be  sued  out  at  any  time 
within  two  years  after  final  Judgment  was 
rendered,  and  not  thereafter,  exc^t  in  the 
case  of  Infants,  married  woman,  and  per- 
sons of  unsound  mind,  who  were  allowed 
two  years  after  their  disabilities  were  re- 
moved in  which  to  aue  out  the  writ  Rev. 
St  art  1389.  Tbe  act  of  the  called  session 
«f  Qie  legitOature  upon  tbe  same  subject, 
wUdi  took  ^ect  Septemlier  1,  1892,  pro- 
vided that  a  writ  of  error  to  the  court  of 
dvll  appeals  might  be  sued  out  at  any  time 


within  12  months  after  final  Judgment,  and 
not  thereafter;  there  being  no  saving  clause 
for  infants,  married  women,  and  persons  of 
unsotmd  mind.  We  think  the  late  act  of 
the  legislature  should  be  so  construed  with 
the  law  as  It  was  before  as  to  entitle  a  party, 
otherwise  entitled,  to  sue  out  a  writ  of  er- 
ror to  this  court  at  any  time  within  12 
months  from  the  time  the  act  took  effect, 
provided  it  be  done  within  2  years  from  the 
rendition  of  the  Judgment  The  act  should 
not  be  held  to  retroact  and  bar  the  right  to 
the  writ  In  cases  where  12  nxMiths,  and  not 
2  years,  had  already  expired  before  the  act 
took  etFect;  that  is,  to  bar  all  cases  where 
12  months  had  passed  before  the  act  took 
effect  Tbe  legislature  has  expressed  no 
such  intentl<Mi.  If  this  be  true,  that  in  a 
caae  where  12  months,  and  not  2  years,  had 
expired,  the  cause  would  not  be  barreJ,  it 
would  also  be  true  where  12  months  had  not 
expired  before  the  law  commenced  to  op- 
erate. We  could  not  have  two  rules  of  (,on- 
stmctlon  for  the  same  act  It  was  certain- 
ly not  the  intention  to  bar  causes  12  months 
old  at  the  time  the  law  took  effect.  The 
new  law  should  be  construed  in  connection 
with  the  old  law,  to  affect  existing  rights 
from  the  time  it  begins  to  operate,  subse- 
quent rights  from  the  time  they  arise,  but 
of  course  not  to  extend  the  time  limited 
by  the  former  law.  St^henscm  v.  Stephen- 
son, (decided  by  supreme  court  of  Texas  at 
Austin,  April  6,  1893,)  22  &  W.  Rep.  150. 

The  bond  for  wilt  of  error  was  approved 
and  filed  May  6,  1893,  and  the  citation  was 
served  upon  the  d^Midant  In  error,  M.  O. 
Ashley,  in  person,  on  the  8d  day  of  June, 
1893,  before  his  death,  on  the  10th  day  of 
June,  1898.  Tbe  cause  does  not  abate  by 
such  death.  Oen.  Laws  1892,  pp.  30,  81, 
{  30.    The  motion  to  dlsmln  is  overruled. 


BUTLER  et  al.  v.  SANGER. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 
1893.) 

TbUBT  DiBD— i^EVERENOB  OF  ObEDITOBS  —  St'BB- 
T1B8— ATTOEKETS'   FeES. 

1.  A  deed  of  trust  for  the  purpose  of  pre- 
ferring certain  creditors  of  the  grantor,  wneu 
acted  on  by  the  trustee  and  beneficiaries,  con- 
stitutes a  contract  resting  on  mutual  promises, 
and  is  therefore  supported  by  a  consideration. 

2.  A  surety  is  a  creditor  of  his  principal, 
and  where  the  principal  becomes  insolvent  be- 
fore the  debt  matures  he  may  prefer  the  surety 
to  the  amonnt  thereof. 

3.  Where  a  debtor,  for  the  purpose  of  se- 
curing certain  debts,  conveys  in  trust  property 
less  in  valne  than  the  amount  of  sncn  debts, 
a  provision  in  the  trust  deed  authorizing  the 
trustee  to  sell  at  either  public  or  private  sale, 
and  to  employ  clerks  and  attorneys  to  assist 
and  advise  him,  will  not  affect  the  validity  of 
the  trust  deed  as  to  unsecured  creditors,  since 
they  ooold  not  be  injured  by  it  .       , 

4.  A  provision  in  a  trust  deed  for  the  ben- 
efit of  creditors,  directing  payment  of  a  stated 
sum  to  an  attorney  for  services  in  drawing  the 
deed  and  in  the  execution  of  the  trust,  is  valid 
unless  such  sum  is  unreasonable  in  amount. 
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▲ppMil  from  district  court,  McLennan 
county;  A.  C.  Prcndergast,  Special  Judge. 

Trial  of  right  of  property  between  Pliiltp 
Banger,  claimant,  and  Butler,  Clapp,  Wenta 
&  Co.  and  Teft,  Weller  &  Co.,  attacbment 
creditors.  Tliere  was  a  Judgment  for  the 
claimant,  and  the  attachment  creditors  ap- 
peal    Atiirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  FISHER,  C.  J.: 

A.  S.  Uaber  was  a  retail  merchant  on  the 
15th  day  vt  May,  1S89.  Being  at  tbe  timein- 
solrent,  and  indebted  to  appellants,  he  exe- 
cuted a  conveyance  of  all  his  property  sub- 
ject to  execution,  consisting  of  a  stocic  of 
merchandise  at  Waco,  and  ail  his  store  fix- 
tures, safe,  and  furniture,  notes  and  ac- 
counts, choses  in  action,  etc.,  to  Sam  San- 
ger, trustee,  for  the  benefit  of  certain  pre- 
ferred creditors  other  than  appeHants. 
Among  other  preferred  claims  was  one  for 
$260,  alleeed  to  l>e  due  the  law  firm  of  Alex- 
ander, Winter  &  Oampl)eli,  for  their  serr- 
ices  in  preparing  said  ccmTeyance  and  in  ad- 
vising the  trustee  as  to  his  powers  and  du- 
ties in  the  administration  of  the  fund.  Th« 
preferred  debts  aggregated  al>ont  $10,000. 
Some  days  afterwards  tbe  trustee  sold  at 
private  sale,  to  Philip  Sanger,  one  of  the 
preferred  creditors,  the  entire  stock  of  mer- 
chandise for  the  sum  of  1^8,500  cash,  and  he 
went  Into  possession.  Appellants  sued  out 
and  levied  attachments  aggregating  In 
amount  $3,901.21  on  said  stock.  PhUip  San- 
ger claimed  the  stock,  and  gave  bond, 
waived  inventory,  and  this  suit  is  a  trial  of 
the  right  of  property  under  the  statute  The 
goods  were  valued  at  $3,500  by  the  officer. 
Issues  were  submitted  and  Joined.  Appel- 
lants sought  to  impeach  said  conveyance, 
and,  among  other  grounds,  alleged  fraud, 
and  an  intent  to  hinder  and  delay  appel- 
lants; that  it  was  mnde  voluntarily,  without 
request  or  consideration;  and  that  many  of 
the  preferred  claims,  Including  that  of  Philip 
Sanger,  were  fictitious,  and  that  the  debt  of 
Alexander,  Winter  &  Campbell  was  not  a 
proper  charge  agrolnst  tlie  trust  fund,  and 
was  void.  Tlie  case  was  tried  before  the 
court,  who  found  on  all  the  issues  for  appel- 
lee, filed  Ills  conclusions  of  law  and  facts,  and 
rendered  Judgment  for  appellee,  to  which 
npi>cllants  excepifced  and  gave  notioe  of  ai>- 
peoL 

We  find  tbe  following  facts:  (1)  A.  8. 
Haber  was  a  retail  merchant,  and  on  the 
15th  day  of  May,  1889,  he  was  practically 
Insolvent.  On  that  day  he  executed  and  de- 
livered a  deed  of  trust  to  Sam  Sanger,  as 
trustee,  conveying  all  ills  etock  of  mercbao- 
dise,  accounts,  notes,  and  store  fixtures, 
which  embraced  all  of  his  property,  in  trust 
for  the  benefit  of  certain  preferred  creditors 
named,  as  follows:  Philip  Sanger,  $3,000; 
Mrs.  Jennette  Haber,  $2,200;  Waco  State 
Bank,  $650;  B.  Frellch  &  Co.,  $313.90;  Slay- 
den-Kirksey  Wo<^en  Mills,  $48;  Sam  Sanger, 
$928;   Ranger    Bros.,   Dallas,   |870;    Sanger 


Bros.,  Waco,  $970.16;  John  T.  WallDU,  $930; 
Alexander,  Winter  &  Campbell,  $250.  The 
aggregate  amount  of  such  preCerred  debts  is 
$10,286.66.  The  instrument  also  provided 
for  the  payment  of  the  interest  due  on  these 
debts.  Tlie  instrument  provides  that  Sam 
Sanger,  trustee,  shall  take  possession  of  said 
pre^erty  for  the  use  and  benefit  of  the  pre- 
ferred  creditors,  and  shall  proceed  to  take 
an  invoice  of  said  pr(H>erty,  and,  wlthoat  un- 
necessary delay,  sell  the  said  property  at 
public  or  private  sale  for  cash,  either  by 
wholesale  or  retail,  and  that  be  shall  pro- 
ceed with  due  diligence  to  collect  the  notes 
and  accounts.  (2)  All  the  debts  secured  by  the 
deed  of  trust  w^e  legal  and  valid  debts 
against  Haber  at  the  time  of  tbe  execution 
of  said  instrument.  The  debt  of  Alexander, 
Winter  &  Campbell  was  a  reasonable  attor- 
ney's fee  for  services  in  drawing  and  pre- 
paring the  trust  deed  so  executed  by  Haber, 
and  for  services  and  advice  to  the  trustee 
In  regard  to  the  proper  execution  of  the 
trust.  The  debts  to  Philip  and  Sam  SangM- 
arose  out  of  the  fact  that  they  were  sureties 
on  the  paper  of  Haber  for  the  amount  stated. 
They  had  not  paid  the  deibts  when  the  deed 
of  trust  was  executed,  and  Uie  debts  at  that 
time  were  not  due.  in  this  c(mnection  w» 
also  find  that  Haber,  at  the  time  of  the  exe- 
tion  of  tbe  deed  of  trust,  had  no  ottier  prop- 
erty than  the  goods  conveyed,  and  that  tike 
proceeds  of  the  sale  of  the  goods  by  the 
trustee  were  applied  to  the  payment  of  these 
debts,  and  that  at  said  time  tlie  Sangers 
were  solvent,  and  responsible  for  tlie  debts 
upon  wbldi  they  were  sureties.  We  also 
find  that  tbe  amount  of  the  debt  to  Alexan- 
der, Winter  &  Campbell  was  reasonable  for 
the  servloes  rendered.  Tbe  only  considena- 
tlon  for  the  execution  of  the  deed  of  trust 
was  to  secure  the  payment  of  the  debts  men- 
tioned, and  tliat  in  the  execution  thereof 
Haber's  purpose  was  not  to  defraud  his  oth- 
er creditors,  but  was  simply  in  good  talOt 
to  secure  the  claims  of  the  prefMred  cred- 
itors. (3)  May  24,  1889,  for  the  sum  of  $8,- 
500,  the  trustee  sold  the  goods  and  property 
described  in  the  deed  of  trust  to  PliiUp  San- 
ger; the  trustee  at  the  time  belug  in  poe- 
session  ot  aald  goods  under  said  deed  of 
trust  Prior  to  the  sale  to  Ptiittp  Sanger, 
the  trustee  sold  about  $300  worth  of  the 
goods.  Tbe  goods  sold  for  a  fair  prioe,  and 
the  proceeds  thereof  were  paid  on  the  se- 
cured debts.  (4)  The  amount  of  debts  se- 
cuifid  and  preferred  by  the  deed  of  tzuat  was 
about  $10,280,  with  Interest;  and  we  Qnd 
that  the  value  of  the  goods  and  pn^ierty 
transferred  by  the  deed  of  trust  did  not  ex- 
ceed in  value  more  than  about  $9,000.  (5> 
We  find  that  Philip  Sanger,  by  virtue  of  his 
purchase  of  the  property,  acquired  a  good 
title,  superior  to  any  claim  of  the  app^ 
lants.  (6)  The  appellants  were  creditors  of 
Haber  at  the  time  the  deed  of  trust  was 
executed,  and  their  claims  were  legal  and 
valid  iieibta  against  blm,  and  upon  which 
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tiiey  bare  obtained  Jadgments;  and,  at  tbi^ 
instance,  during  the  pendency  of  tbelr  aoits 
against  him,  writs  of  attachments  were  Is- 
sued, and,  after  the  purchase  of  the  goods 
by  Philip  Sanger  at  the  tinistee's  sale,  were 
levied  upon  the  property  conv^ed  by  the 
deed  of  trust. 

Robertson  Sc  Davis  and  Stanley,  Spoonts 
&  Meek,  for  appellanto  Alexander  &  Camp- 
bell, for  appellee. 

FISHER,  C.  J.,  (aner  stating  the  facts.) 
Appellants'  first  assignment  of  error  is  too 
general  to  require  us  to  consider  it,  but  we 
can  say  that  we  think  the  finding  of  the 
coui-t  below  as  to  the  validity  of  the  deed  of 
trust  is  supported  by  the  facts.  Our  find- 
ings of  fact  dispose  of  this  assignment 

In  reply  to  the  second  assignment  of  er- 
ror,—if  the  appeUants  are  serious  in  urging 
it,— we  clearly  think  that  the  deed  of  trust 
is  supported  by  a  consideration.  A  debtor 
may  in  good  faith  voluntarily  prefer  some 
of  bis  creditors;  and  when  be  esecutee  a 
deed  of  trust  lo<dLiag  to  tttat  end,  transfer- 
ring his  property  for  such  purpose,  and  the 
trustee  and  the  beneficiaries  act  upon  the 
iDstrunicut,  and  accept  its  benefits,  this,  be- 
tween the  parties,  constitutes  a  contract 
resting  upon  mutual  promises  that  may  re- 
sult in  a  benefit  and  advantage  to  one  of 
the  contracting  parties  or  a  loss  to  the  other. 
Snch  is  this  instrument  Lane  v.  Scott,  67 
Tex.  372. 

The  fourth  error  assigned  urges  the  in- 
validity of  tbe  deed  of  trust,  or  so  much 
thereof  as  secures  the  debts  of  Sam  and 
Philip  Sanger,  for  the  reason  ttiat,  they  be- 
ing sureties  of  Habo'  upon  debts  that  were 
not  due,  their  liability  was  contingent,  and 
only  became  fixed  when  default  was  made 
by  their  principal,  and  that  a  conveyance 
to  a  surety  of  property  of  the  Insolvent 
debtor  authorizing  them  to  convert  it  into 
money  is  fraudulent  as  to  otlier  creditors. 
The  facts  ia  the  record  clearly  show  that 
Hnbor's  purpose  was  to  secure  tbe  Sangers 
as  sureties  upon  his  paper.  He  at  the  time 
was  insolvent,  and  realized  his  Inability  to 
meet  the  paper  when  it  matured.  The  San- 
sers,  as  to  the  debts  upon  which  they  were 
sureties,  were  liable  for  the  payment  there- 
of. This  liability  was  certain,  and  in  no 
sense  contingent,  in  so  far  as  their  liability 
existed  as  <Higlnal  promisors  to  the  payee:) 
of  said  paper.  When  the  paper  matured, 
the  holders  could  tmquestionably  demand 
and  seek  payment  from  tbe  sureties.  The 
inability  ot  tbe  principal  debtor  to  pay  would 
not  relieve  the  surety,  and  the  only  event 
tbat  would  discharge  them  would  be  somo 
set  of  laches  or  negligence  upon  the  part 
of  tlie  creditor,  which  the  law  will  not  pre- 
sume has  occurred  or  will  occur.  Nothint; 
of  the  kind  Is  shown  in  this  case.  But,  as- 
suming that  the  surety's  liability  was  con- 
tini^ent,  be  nevertheless  was  a  creditor  of 


the  debtor  from  the  time  he  placed  his  name 
upon  the  paper,  and  was  a  debtor  of  hia 
principal's  creditor  from  that  time,  and  was 
bound  for  the  debt  Walt,  Fraud.  Conv.  (2d 
Ed.)  S  sa  We  have  not  been  able  to  find, 
where  tbe  debtor  has  ever  been  denied  the 
right  of  indemnifying  his  surety  against 
loss,  even  though  his  liability  may  be  con- 
tingent "It  is  settled  law  that  the  inrin- 
cipol  may  lawfully  indemnify  his  surety 
against  loss  in  consequence  ot  his  surety- 
ship; and  when  such  Indemnity  is  executed 
in  good  faith  it  is  superior  to  the  claims  of 
existing  creditors  that  are  not  previously 
secured  by  a  lien  upon  the  same  property. 
The  liability  of  the  surety  for  the  debt  of 
his  principal  before  he  has  made  any  pay- 
ment on  accoimt  thereof  is  a  sufficient  con- 
sideration for  the  execution  of  the  instru- 
ment tbat  creates  tbe  indemnity  in  bis  fa- 
vor." 1  Brandt,  Snr.  S§  218,  a9.  The  sure- 
ty may,  before  the  payment  of  the  debt 
for  which  he  is  bound,  foreclose  the  indemni- 
ty in  his  favor.  Especially  is  this  true  when 
the  debtor  contracts  or  consents  that  he 
may  do  so,  or  when  the  debtor  is  insolvent. 
Id.  Sf  221-224;  Marsh  v.  Hubbard,  50  Tex. 
207. 

We  suggest  another  view  of  HiIb  question, 
which,  in  our  opinion,  supports  the  deed  of 
trust  It  is  not  denied  but  that  the  deed  of 
trust  would  have  been  valid  if  It  had  di- 
rectly named  the  creditors— for  whose  claims 
tbe  Sangers  were  sureties— as  the  benefici- 
aries entitled  to  the  security.  If  the  deed' 
ot  trust  had  been  executed  dlrecdy  to  tbeia 
to  secure  their  debts,  It  woul^,  if  not  for 
other  reasons  objectionable,  have  been  a  val- 
id and  legal  incumbrance  upon  the  property; 
and  if  the  debtor  executing  the  Instrument 
by  its  terms  consented— as  be  did  in  the  dee<( 
of  trust  before  us— that  the  beneficiaries  may 
sell  the  mortgaged  property  prior  to  the 
maturity  of  the  debt,  and  apply  the  pro- 
ceeds to  the  payment  of  it,  Hie  trustee  would" 
have  been  empowered  to  so  sell,  although 
the  debt  was  not  due.  But  wtien  tbe  In- 
strvunent  Is  directly  executed  to  the  sure- 
ties, creating  the  lien  as  an  indemnity  In 
their  favor,  equity  by  subrogation  creates  a 
right  in  favor  of  the  creditor  as  a  lienor 
upon  the  pr(q;>erty  Incumbered  equal  t»  that 
created  by  the  contract  of  indemnity  with 
the  stirety.  The  contract  of  indemnity,  so. 
far  as  the  Hen  is  concerned,  results  not  only 
to  the  benefit  of  the  surety,  but  also  to  the 
creditor.  Whatever  at  one  time  may  have 
l)een  the  diversity  of  opinion  in  the  courts 
upon  this  question,  we  believe  the  weight  of 
authority  for  the  better  reason  so  estab- 
lishes this  right  In  the  creditor.  "As  a  gen- 
eral rule,  when  a  surety,  or  a  person  stand- 
ing In  the  situation  of  a  surety,  for  the  pay- 
ment of  a  debt,  receives  a  security  for  his- 
indemnity,  and  to  discharge  snch  indebted- 
ness, the  principal  creditor  is  in  equity  en- 
titled to  tbe  fun  benefit  of  that  security; 
and  It  makes  no  difference  that  sudi  prln-- 
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■dpal  creditor  did  not  act  upon  tlie  credit 
•of  such  security  in  the  flret  Instance,  or 
even  know  of  its  existence.  The  authori- 
ties place  the  principle  upon  the  ground  that, 
as  the  security  is  a  trust  created  for  the 
better  securing  of  the  debt,  it  attacdies  to 
it,  and  hence  It  is  that  It  may  be  arallable 
by  the  creditor,  although  unknown  to  faim. 
The  ri^t  of  the  creditor  is  the  same  when 
the  security  la  a  mortgage  or  other  lien 
given  the  surety  by  the  principal  after  the 
.principal  and  stirety  have  both  become 
bound,  even  though  there  may  have  been 
no  previous  agreement  that  the  Indemnity 
should  be  given."  2  Brandt,  Sur.  (2d  Ed.) 
i$  324,  325,  and  authorities  there  coUectad; 
3  Pom.  £q.  Jur.  (  1419.  This  rule  does  not 
conflict  with  the  case  of  Manufacturing  Co. 
•V.  Powell,  78  Tex.  53,  14  S.  W.  Rep.  245. 
Thus  It  wiU  be  seen  that  the  security  cre- 
%ted  by  the  deed  of  trust  practically  inured 
to  the  benefit  of  the  creditors  of  the  secured 
■debta  It  was  a  trust  in  their  favor,  as 
well  as  the  sureties'.  They  could  in  equity 
ihave  enforced  It  And  the  facts  showing 
that  the  trustee  and  the  sureties  have  vol- 
untarily done  what  a  court  of  equity  would 
have  compelled,— that  is,  applied  the  mort- 
-gaged  property  to  the  payment  of  the  cred- 
itors' debts,— we  fail  to  st'C  any  valid  fn"ound 
of  complaint  that  can  l>e  urged  by  the  ap- 
pellants. 

In  reply  to  the  ninth  assignment  of  er- 
ror, w©  do  not  see  how  the  provision  in  the 
deed  of  trust  that  empowers  the  trustee  to 
-seU  at  either  public  or  private  sale,  and  to 
employ  clerks  and  attorneys  to  assist  and 
.advise  him  in'  the  execution  of  the  trust,  will 
per  se  render  it  void.  These  provisions  may 
■or  may  not  be  reasonable  in  the  execution 
-of  a  trust  It  depends  upon  its  cliaracter 
and  purpose  and  the  general  scope  of  the 
trust  and  the  character  of  the  property  to 
be  administered.  In  view  of  the  ciiaracter 
of  the  property  conveyed  and  the  purpose  of 
the  trust,  we  believe  this  provision  In  the  in- 
strument does  not  appear  from  the  evidence 
to  be  either  unreasonable  or  a  badge  of 
'firaud.  But,  in  view  of  the  fact  that  the 
property  conveyed  was  less  in  value  than 
tlie  legal  debts  secured,  we  do  not  see  how 
the  appellants  can  complain  or  be  injured, 
even  though  such  a  provision  in  the  deed 
of  trust  should  be  held  illegal.  It  could  not 
'have  the  efCect  by  force  of  such  a  provision, 
to  render  the  instrument  void,  but  would 
simply  be.  If  anything,  a  badge  of  fraud  that 
may  be  explained  away.  Tlie  fact  that  the 
property  incumbered  is  of  value  less  than 
the  debts,  and  they  be  legal  and  valid,  and 
the  purpose  be  to  In  good  faith  secure  them, 
we  do  not  see  how  such  a  provision  would 
render  the  contract  fraudulent  as  to  other 
creditors,  or  have  the  eftect,  in  contempla- 
tion of  law,  to  hinder  and  delay  the  collec- 
'tion  of  their  claims.  Bank  v.  Marshall,  1 
Tex.  Civ.  App.  711,  23  S.  W.  Rep.  246. 

The  appeUants  contend  that  the  deed  of 


trust  is  void  because  Haber,  the  Insolvent 
debtor,  could  not.  at  the  execution  of  the 
deed  of  trust,  create  a  debt,  and  provide 
for  its  payment  out  of  his  property,  in  favor 
of  Alexander,  Winter  &  Campbell  for  attor- 
ney's fees  in  executing  the  instrument  Two 
hundred  and  fifty  dollars  is  the  amonnt  se- 
cured ,to  Alexander,  Winter  &  Campbell  for 
their  services  in  writing  and  drawing  the 
instrument  creating  the  trust,  and  for  pro- 
fessional services  as  attorneys,  rendered  in 
the  execution  of  the  trust  It  is  not  pre- 
tended that  this  amonnt  is  unreBsonabl<>. 
The  law  authorizes  an  insolvent  debtor  to 
prefer  his  creditors  to  the  exclusion  of  oth- 
ers, and  to  create  an  incumbrance  upon  lus 
property  for  their  security.  It  Is  usual  and 
customary,  in  the  exercise  of  tUs  privilege, 
in  creating  the  estate  in  the  preferential 
creditors,  to  do  so  by  an  appropriate  instru- 
ment in  writing  to  that  effect  It  Is  also 
usual  and  customary  in  the  creation  of  these 
estates  that  the  labor  of  drafting  the  Instru- 
ment and  determining  the  legal  and  proper 
manner  of  its  execution  is  put  in  the  hands 
of  those  that  are  supposed  to  be  skiUed  in 
these  matters.  It  is  well  imown  that  the 
performance  of  tills  service  is  pecolUuiy 
virithln  the  province  of  the  attorney  and  coun- 
selor at  law,  and  he  is  generally  esteemed 
the  one  who  is  skilled  in  ttie  performance 
of  this  work;  and  the  very  nature  and  char- 
acter of  the  Instrument  to  be  executed  sug- 
gests that  this  sidlled  service  is  necessary  in 
order  that  the  estate  sought  to  be  created 
may  be  done  in  a  legal  way.  Adjudicated 
cases  upon  the  construction  of  instruments 
of  this  character  have  doubtless  advised  the 
profession  that  it  is  not  only  doubtful  if  the 
ordinary  layman  has  the  requisite  skill  and 
learning  to  properly  draft  sucb  documents, 
but  their  proper  and  legal  execution  often 
fails  when  attempted  by  those  learned  in  the 
law.  The  power  in  the  insolvent  debtor  to 
execute  the  trust  implies  the  power  and  au- 
thority to  execute  such  an  instrument  as 
would  create  it  and  to  resort  to  the  meth- 
ods and  expedients  usual  in  such  cases.  The 
authority  to  employ  the  attorney  for  this 
purpose  as  one  of  its  incidents  implies  tiie 
power  to  pay  him.  This  payment  can  be 
made— so  that  the  amount  is  reasonable— out 
of  any  unincumbered  property  owned  by  the 
debtor.  Baldwin  v.  Peet  22  Tex.  720;  HiU 
V.  Agnew.  12  Fed.  Rep.  230;  Bump.  Fnuid. 
Conv.  (3d  Ed.)  pp.  423-425.  The  expenses  for 
the  services  of  the  attorneys  incurred  by  tiie 
trustee  in  executing  the  trust  if  reasonable, 
are  proper  items  of  cost  to  be  charged 
against  the  fund.  The  law  implies  the  right 
in  the  trustee  or  assignee  in  the  performance 
of  the  trust  of  the  incurrence  of  reasonable 
expenditures  for  the  services  of  attorneys 
when  needful  to  a  proper  execution  of  the 
trust  BurriU,  Assignm.  (5th  Ed.)  {  417: 
Bump,  Fraud.  Conv.  (3d  Ed.)  pp.  423-425. 
572.  The  Judgment  tk  the  court  below  is 
afilrmed. 
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CAROTHERS  t.  PRESIDIO  COUNTY. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  18, 
1893.) 

County  Thsabcbxr  —  Comm tssioNS  —  FAiLnRB  of 
CoixxcTOR  TO  Turn  Over  Taxes  —  Action  ok 
Ornouii  BoKD — Liability  of  County. 

It  MnK  the  duty  of  the  tax  collector  to 
turn  over  to  the  county  treasurer  the  taxes  col- 
lected by  him,  and  the  treasurer  being  entitled 
to  retain  his  commissions  out  of  such  funds, 
the  treasurer  can,  on  failure  of  the  collector  so 
to  do.  sne  the  collector  and  his  bondsmen  for 
sach  commissions,  though  the  statute  requiring 
the  bond  provides  for  no  such  suit,  and  this 
though  the  county  attempts  to  release  the 
bondsmen;  and  therefore  the  treasurer  has  no 
oaufe  of  action  against  the  county  by  reason  of 
such  release,  and  of  the  county's  refusal  to 
compel  the  collector  to  pay  to  the  treasurer  the 
taxes  collected. 

Appeal  from  district  court,  Presidio  coun- 
ty; T.  A.  Falvey,  Judge. 

.\ctioii  by  L.  B.  Carothers  agninat  Presidio 
<'ounty  for  commlssiona  of  plalntUT  as  county 
trensiurer.  A  general  demurrer  to  tbe  peti- 
tion was  austained,  and  plaintiff  appeals. 
Ailirmed. 

W.  O.  Read,  for  appellant. 

JAMES,  O.  3.  This  cause  was  disposed  of 
In  the  district  court  by  a  general  demurro' 
to  plaintiff's  petition,  which  tlie  court  sus- 
tained.    The  following  Is  the  petition: 

"The  state  of  Texas,  Presidio  county.  Dls- 
tiict  court,  September  term,  1880.  To  the 
Hon.  Judge  of  Said  Court:  Your  petitioner, 
L.  B.  Gnrothcrs,  plaintiff  herein,  complaining 
of  Presidio  county,  defendant  herein,  repre- 
sents to  the  court  that  plaintiff  resides  in  the 
county  of  Jeff  Davis,  in  the  state  of  Texas, 
and  tliat  defendant  Is  a  body  politic  and 
corporate  under  the  laws  of  said  state,  and 
that  S.  r.  Adams  Is  county  Judge  thereof. 
For  cause  of  action  plaintiff  says  that  here- 
tofore, to  wit,  on  the  4th  day  of  November, 
1$H4,  be  was  duly  elected  to  the  office  of 
county  treasurer  of  said  Presidio  county, 
and  afterwards,  on  the  12th  day  of  Novem- 
ber. 18S4,  quallfled  as  such  treasurer  by  tak- 
ing the  oath  of  office  and  giving  the  bonds 
required  by  law,  and  then  and  there  entered 
upon  the  duties  of  said  office,  and  continued 
to  discliarge  the  same  until  about  the  25th 
■day  of  February,  1886,  when  by  an  order  of 
tbe  district  court  of  said  Presidio  county  he 
was  wrongfully  and  unlawfully  removed 
from  said  office,  and  was  so  removed  from 
said  office  until  tbe  10th  day  of  December, 
I88(i,  when  said  decree  was  by  the  supreme 
cc'urt  of  Texas,  on  appeal  thereto,  reversed 
and  set  aside.  That  by  virtue  of  his  election 
and  quaUflcation  to  said  office  as  aforesaid 
plaintiff  was  entitied  by  law  to  receive  all 
the  fees  and  emoluments  pertaining  m  sold 
office  for  a  period  of  two  years  from  the 
d.ite  of  his  elortion,  and  until  tbe  quaUflca- 
tion of  Lis  successor  In  sold  office;  and  that 
hL*i  successor  did  not  qualify  as  such  county 
treasurer  until  tbe  19tb  day  of  January,  1887. 


That  during  the  said  term  plaintiff  held 
said  office  of  county  treasurer,  and  the  term 
be  was  removed  therefrom  as  aforesaid,  to 
wit,  from  the  12th  day  of  November,  1884, 
until  the  19tta  day  of  January,  1887,  C.  I^ 
NevUl  was  the  quallfled  and  acting  sheriff 
and  tax  collector  of  deft,  county;  and  that 
3.  A.  Thompson,  Jas.  Dawson,  J.  A.  Wedel, 
John  O.  Davis,  Jas.  Sender,  and  John  D. 
Davis  were  sureties  on  his  official  bond  to 
said  county  as  collector  of  taxes  thereof 
during  said  period  of  time.  Plaintiff  further 
avers  that  during  the  fiscal  year  beglnnlug 
October  1,  1885,  and  ending  September  30, 
1SS6,  the  said  C.  I>.  Nevill,  as  collector  of 
county  taxes  for  defendant  county,  collected 
ad  valorem  and  poll  taxes  for  said  county 
due  (ortheyearl8S5,  amounting,  in  the  aggre- 
gate, to  the  sum  of  twenty  thousand  Ave 
hundred  and  fifty-six  and  49-100  dollars,  and 
that  between  the  1st  day  of  October,  1885, 
and  tbe  31st  day  of  December,  1880,  the 
said  O.  L.  Nevill,  as  collector  of  taxes  for 
said  county,  collected  county  occupation  taxes 
amotmtlng,  in  the  aggregate,  to  the  sum  of 
one  thousand  dollars.  That  between  the  said 
last-named  dates  the  said  C.  L.  Nevill,  as 
sheriff  of  deft  county,  collected  fines  and 
forfeitures  due  said  cotmty,  amounting,  in 
the  aggregate,  to  tbe  sum  of  one  thousand 
dollars.  That  the  said  C.  L.  NeviU  failed 
and  refused  to  pay  over  said  moneys,  or  any 
part  thereof,  to  pltf.,  as  he  was  required  by 
law  to  do,  but  wrongfully  and  imlawfully 
withheld  the  sanie,  and  has  since  continued 
to  unlawfully  and  wrongfully  withhold  said 
moneys  In  his  own  bands,  and  has  refused, 
and  still  refuses,  to  pay  plaintiff  his  com- 
mii.sion  thereon,  to  which  he  was  and  is  en- 
titied by  law,  by  virtue  of  bis  said  office  of 
co'.mty  treasurer  of  deft  county,  as  afore- 
sa'd.  Plaintiff  further  alleges  that  he  was, 
as  such  county  treasurer,  entitied  to  receive 
and  disburse  all  of  said  moneys,  and  was 
and  Is  entitled  to  commissions  tiiereon  as 
follows: 

For  recdvlng  |20,556  49A00  @  2%%..f  614  IT 

For  disbursing  |20,556  49/100  @  2%  %  614  17 
For    receiving    $1,000.00,    occupati<Mi 

taxes.  @  2%  % 26  00 

For  disbursing  $1,000.00  @  2%  % . . . .  28  00 
For  receiving  $1.<X)0.00,  collection  on 

fines  And  forfeitures,  @  2H  % 28  00 

For  disburslog  $1,000.00  @  2^  % . . . .  26  00 

Amounting  in  aggregate  to $1,128  34 

"That  It  was  by  law  made  tbe  duty  of  C. 
L.  Nevin,  as  sheriff  and  tax  collector  of  deft 
county,  to  pny  OTer  to  plaintiff  all  of  said 
moneys  as  the  same  were  by  him  collected, 
and  It  was  by  law  the  duty  of  the  county 
commissioners'  court  of  said  Presidio  county 
to  require  the  said  O.  L.  Nevill  to  pay  over  to 
plaintiff  all  of  said  moneys  as  the  same  were 
collected,  and  that  the  said  C.  L.  NevUl  failed 
and  refused  to  pay  over  said  moneys,  or  any 
part  thereof,  as  he  was  required  by  law  to 
do,  and  that  said  oommissionei's'  court  failed 
and  refused  to  require  and  compel  him  to 
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pay  over  to  plaintiff,  as  county  treasurer, 
said  moneys,  or  any  part  tliereof,  as  it  'waa 
by  law  their  duty  to  do.  That  during  the 
aforesaid  flacal  year,  and  until  the  19th  day 
of  January,  1887,  the  said  Presidio  county 
was  indebted  largely  in  excess  of  tbe  afore- 
said sums  of  money,  and  that  all  of  said 
moneys  would  have  bem  disbursed  by  plain- 
tiff during  his  said  term  of  office  if  the  aaid 
G.  Lk  Nevill,  as  he  was  required  by  law  to  do, 
had  paid  the  same  over  to  liim  as  such  coun- 
ty treasurer.  Plaintiff  further  alleges  that 
tbe  commissioners'  court  of  said  Presidio 
county,  on  or  about  the  6tb  day  of  Septem- 
ber, 18SS,  by  an  order  made  and  entered  on 
the  minutes  of  said  court,  under  an  agree- 
ment between  said  court  and  the  aforesaid 
soretieB  on  the  said  O.  L.  Nevill's  bond,  as 
collector  of  taxes  of  said  Presidio  county, 
except  Joim  D.  Davis,  who  was  then  and  is 
now  notoriously  Insolvent,  accepted  the  notes 
of  each  of  aaid  Burettes,  to  wit,  S.  A.  Thomp- 
son, J.  A.  Wedel,  John  G.  Davis,  Jos.  Daw- 
son, and  Jas.  Sender,  each  for  the  sum  of 
five  hundred  dollars,  with  8  %  interest  from 
the  27th  day  of  August,  18SS,  and  due  and 
payable  on  tlie  27th  day  of  August,  1888,  and 
then  and  there,  in  said  order,  in  oonsidera- 
tion  of  the  execution  and  delivery  of  said 
notes  by  said  mireties  <m  sold  bond,  agi^eed 
to  release,  and  did  release,  each  and  all  of 
said  sureties  on  said  bond  from  any  and  all 
further  liability  on  tlie  aforesaid  bond  of 
the  said  O.  L.  NevHl,  as  collector  of  taxes  of 
said  Presidio  county,  by  which  action  of  said 
court,  the  said  O.  L.  Nevill  being  then,  and 
now  la,  notoriously  insolvent,  the  said 
Presidio  county  then  and  there  became  lia- 
ise, bound,  and  in  law  promised  to  pay  plain- 
tiff Uie  aforesaid  sums  of  money  due  him 
as  commissions  as  aforesaid,  together  with 
accrued  interest  thereon.  Tliat  on  the  26th 
day-  of  February,  1890,  plaintiff,  by  his  at- 
torney, presented  all  of  the  aforesaid  claims 
for  conunis^ons  to  the  Hon.  commis^onerB' 
court  of  said  Presidio  county  in  open  court, 
and  then  nnd  there  requested  said  court  to 
audit  nnd  pa.y  plaintiff  said  claims,  which 
claims  said  court  than  nnd  there  refused  to 
consider  and  audit,  or  to  audit  or  to  agree 
to  pay  any  part  thereof;  and  again,  on  the 
30th  day  of  June,  1890,  plaintiff,  by  his  at- 
toi-ney,  presented  said  claims  for  commis- 
sion to  Siiid  commis^oncrs'  court  of  deft 
county  In  open  court,  and  requested  sold 
court,  by  written  application  thereto,  to  com- 
mence and  prosecute  suit  against  tbe  said  G. 
Lk  Nevill,  and  the  aforesaid  suretios  on  his 
bond,  as  collector  of  connty  taxes  of  said 
Presidio  county,  in  the  name  of  said  Pre- 
sidio county,  for  tlie  use  and  t>eneflt  of 
plaintiff  for  tbe  aforesaid  commissions  due 
plaintiff,  as  aforesaid,  by  virtue  of  his  said 
office  of  county  treasurer  of  sold  connty,  or 
to  audit  and  pay  off  and  discharge  said 
claim  due  plaintiff  as  aforesaid,  when  said 
court  refused  to  consider  application,  or  to 
take   any   action   in    referenos    thereto,    by 


which  action  of  said  court  In  refusing  to  con- 
siiler  applicntlon,  and  to  act  as  therein  re- 
quested, said  Presidio  county  became  liatde, 
bound,  and  in  law  promised  to  pay  plaintiff 
the  aforesaid  sums  of  money  due  as  oom- 
mlasions  as  aforesaid,  with  all  accmed  in- 
terest thereon.  That  said  sums  of  money 
have  long  rince  been  due,  and  though  pay- 
ment thereof  has  often  been  demanded  of 
defendant,  to  pay  the  sanie^  or  any  p.ut 
thereof,  defendant  has  wholly  failed  and  rv 
fused,  and  still  fails  and  refuses,  to  plaintiff's 
great  damage.  Tbe  premises  considered, 
plaintiff  prays  that  defendant  be  dted  in  the 
term  of  the  law  to  answer  this  petition,  and 
that  upon  tbe  trial  thereof  he  have  Judgment 
Cor  the  aforesall  sums  of  money  alleged  ta 
be  due  him,  with  interest  thereon  from  the 
1st  d.ay  of  January,  1887,  and  all  oosta  of 
suit,  and  for  geucnd  and  special  rdicf.** 

Conduskins  of  Law. 

The  county,  it  seems,  had  nothing  to  dfr 
with  the  removal  of  plaintiff  from  his  office; 
nor  has  the  connty  received  from  the  col- 
lector or  his  sureties  any  of  the  money  up- 
on which  plaintiff's  commission  is  calculated. 
We  see  no  reason  for  holding  the  county 
responsiUs  to  the  treasurera  for  commis- 
sioos,  unless  it  were  shovm  that  the  ewmty 
received  the  same,  or,  not  receiving  the 
same,  did  some  act  which  was  the  proxi- 
mate cause  of  plaintllTs  commissioD  being 
lost  to  him.  The  allegation  in  the  petitiOD 
thait  the  co«nty  commissioners  failed  and  re- 
fused to  oompel  the  collector  to  pay  over 
to  ];^intiff,  as  county  treasurer,  said  moneys, 
or  any  part  tliereot  if  true,  would  not  ren- 
d^  the  county  responsible  for  plaintUTs  com- 
missions, for  the  treasurer,  during  all  tbe 
time  he  was  qualified  and  was  the  proper  of- 
ficer to  receive  these  funds,  had  the  right  to 
institute  a  suit  against  the  ct^ector  for  that 
purpose,  and  it  is  evident,  wliile  be  had  the 
equal  right  with  the  oommiasioners  to  insti- 
tute such  proceedings,  he  could  not  complain 
of  their  failure  to  do  so.  McConnell  ▼.  Wall, 
67  Tex.  323,  3  S.  W.  Rep.  287.  It  is  furrtier 
alleged  by  i^ntlff  that  on  September  5, 18SS, 
tite  county  commissioners'  court,  by  an  order 
entered  in  its  minutes,  under  an  agreement 
beltween  said  court  and  five  of  the  six  sn:¥- 
ties  on  tbe  collector's  bond,  (the  C(dlect«r 
and  the  other  sureties  being  then  Insolvent) 
accepted  the  notes  of  each  of  said  sureties 
for  $500  each,  payable  August  27,  1888,  with 
8  per  cent  Interest  per  annum,  and  in  con- 
sideration thereof  agi-eed  to  and  did  release 
each  and  all  of  said  sureties  from  any  and 
all  further  liability  in  said  bond,  and  by 
reason  of  this  act  tbe  connty  then  and  tlMve 
became  liable  to  plaintifl  (or  his  commis- 
sions. 

The  question  arises  whetlier  the  legal  con- 
sequence of  such  action  is  as  declared  by 
plaintiff.  Our  statutes  make  it  tlie  duty  for 
the  collector  to  pay  over  these  moneys  to 
the  treasurer,   and  It   was  the   treasurer's 
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right  from  Uieee  monej^s  to  retain  his  prop- 
er ooDUDiasions.  The  bond  of  the  collectM* 
^raa  conditioned  for  the  faithful  performance 
«f  the  duties  of  his  office.  The  trensucer 
tbus  d«-iTed  his  uoiupensation  from  the  moa- 
«yB  required  to  be  paid  over  t»  bim  by  the 
collector,  and  the  collector  and  his  sureties, 
bavioK  full  knowledge  of  this  condition  of 
thlncs  by  the  state  of  the  laws  in  force  at 
the  time  at  executing  the  bond,  Imew  that 
the  conyerslon  of  the  money  by  the  collector 
-would  result  In  loss  to  the  treasurer  in  re- 
spect to  his  commission.  The  commisaians 
<lid  not  go  to  the  county,  and  the  county  did 
not  hare  any  direct  interest  in  them.  They 
^rere  the  property  of  plaintiff.  The  defalca- 
tion of  tlie  sheriff,  therefore,  considered  In 
connection  with  tlie  other  matters  alleged 
in  the  petition,  had  the  effect  of  worldug 
an  injury  to  tlw  treasurer. 

Tlie  next  question  which  seems  material 
■tor  us  to  determine  is  whether  or  not  the 
treasurer,  to  the  extent  of  his  injury,  hod  a 
right  to  proceed  upon  the  bond  against  the 
collector  and  his  sureties.  We  tKUeve  that 
be  had.  Wliile  the  statute  in  refereikce  to 
■eollectora'  b«Hida  does  not  expressly  au- 
tborixe  suit  by  any  person  injured  is  b\» 
own  name  (or  a  tveach  tliereof,  as  it  does 
in  the  case  of  sheriffs'  and  county  clerks' 
tionds,  still,  under  the  general  princii^ea  goT- 
«ming  official  bonds,  we  are  of  opinion  tltat 
«ait  will  lie  against  an  officer  oa  his  official 
bond,  by  a  party  who  can  show  that  he  has 
smffered  damage  by  a  breach  thereof.  In 
Miirfree  m.  Official  Bonds  (section  323)  it  is 
«tated:  "It  Is  usually  prorided  In  statutes 
antliorisdng  official  bonds  to  be  required  of 
at&te,  coonty,  or  municipal  cffflcers  that  snita 
may  be  brought  upon  them  in  the  name  of 
the  official  obligee,  "upon  the  relation'  or  to 
the  nse'  of  the  party  injured  t>y  the  ixeach 
of  the  bond,  or  Interested  in  its  enfWcement 
Wlkenever,  however,  this  express  prorlsioB 
is  omttted  in  the  statute  its^,  the  deflden- 
«y  1m  sopiplied  by  the  constnictio&  given  to 
«ach  statutes  by  the  courts  whenever  a  prop- 
■er  case  for  such  rallng  i»  presented.  •  •  * 
The  laws  which  provide  for  the  cxecnttiMi 
'Of  bonds  simflar  to  the  one  before  «•  do  not 
i«<inlre  them  for  the  parpose  of  protecting 
the  rights  of  the  state  (ooonty)  alone.  Tbery 
4ure  also  designed  to  secure  the  fiiithfol  per- 
formance of  c^<MnI  duties  in  the  discharge 
■of  which  individuals  and  corp<M«ti(m8  have 
«  deep  interest,  and  therefore  they  should 
tiave  the  privilege  of  suing  on  such  bonds 
tor  injuries  sustained  by  them  through  the 
negligence  or  malconduct  of  the  officers. 
There  is  no  doubt  that  it  is  incumbent  on 
the  party  suing  on  the  bond  to  show  that  he 
tias  an  interest  In  it  before  he. can  recover 
In  a  regular  trial  prosecuted  to  verdict" 
Bxpressions  of  our  own  court  are  to  the 
-same  effect.  Crews  v.  Taylor,  96  Tex.  465. 
We  can  readily  see  how  the  facts  alleged 
«bow  damage  to  plaintiff  by  reason  of  the 


breach  of  the  Iwnd  complained  of,  and  a 
damage  peculiar  to  him,  and  it  seems  to  ns 
a  case  which  entitled  him  to  an  action  upon 
the  bond.  Of  coxu-se,  there  being  no  law 
providing  tliat  he  could  luring  such  suit  in 
his  own  name,  as  with  sheriffs',  county 
clerks',  and  other  bonds,  it  would  have  been 
necessary  for  him  to  sue  in  the  name  of 
the  county  "for  his  use,"  and  to  "the  extent, 
only,  of  bis  injury,  and,  as  in  otlier  cases, 
the  right  to  recover  against  the  sureties 
would  be  limited  to  the  penalty  of  tiie  Isond. 
There  was  no  obligation  resting  oa  the 
county,  If,  in  the  mnungement  of  its  flnaj*- 
clal  affairs,  it  deemed  It  inadvisable,  to  taring 
suit  on  the  collector's  bond,  and  the  feiilure 
to  do  so  would  not,  of  itself,  subject  the 
county  to  liability  for  the  treasurer's  com- 
missions; and  this  Is  clearly  so  when  the 
latter  himself  could  have  maintained  suit 
for  these  commissions  against  the  collector 
and  his  sureties,  so  far  as  bis  int«est  was 
made  to  appear.  The  county,  however,  might 
have  fieeome  liable  for  these  commissions  if 
it  had  received  the  money;  that  is  to  say, 
it  could  probably  have  been  held  to  account 
to  the  plaintiff  for  his  proper  percentage  on 
all  sums  actoally  collected  upon  the  col- 
lectw's  bond.  But  there  is  no  allegation 
tiiat  the  ooonty  ever  received  a  dollar  from 
that  BOOFOK.  In  oar  opinion,  the  county,  in 
the  alleged  aettlamcBt  with  the  sureties,  did 
not,  and  could  not,  affect  any  rig^t  the  plain- 
tlB  had  to  recover  of  the  sureties  for  what 
damage  he  had  suffered  from  the  breach  of 
the  bond.  The  sureties  could  not  have  plead- 
ed the  settlement  wtth  the  county  as  a  de- 
fense against  such  an  aetlcin  tagr  plaintiff 
against  them.  Plaintiff  coidd  not  in  any 
ervent  have,  under  his  allegations,  a  cause  of 
action  against  the  county  for  more  than  the 
percentage  on  the  $3,500  in  notes  taken  from 
the  sureties,  and  be  would  prolxably  not  have 
this  until  the  coimty  had  derived  ntoney 
from  the  notes,  and  -the  commteston  In  the 
entire  amount  of  these  notes  was  not  suffi- 
cient to  give  the  district  coort  Jurisdiction. 
We  see  no  error  In  the  ruling  of  the  dlstrlet 
court,  and  tbe  judgment  is  aflbmed. 


BAKER  et  al.  v.  COLJ^INS  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 
188a) 

HOMZSTSAD— RtOBTS  OT  MoXTSAOSE— FoBBOLO- 
SUBS. 

1.  Where  a  purchaser  of  land  execntes  his 
notes  for  the  deferred  payments,  which  ex- 
pressly retain  a  vendor's  lien,  the  fact  that  he 
uses  the  premises  as  a  homestead  for  hia  fam- 
ily will  not  Invalidate  a  mortgage  executed  by 
him  aione  to  secare  other  notes  given  by  him 
in  renewal  of  the  vendor's  lien  notes  which  he 
was  unable  to  pay  at  maturity. 

2.  The  holder  of  an  absolute  deed  given  to 
secure  the  payment  of  a  debt  has  a  nght  to 
take  possession  of  the  premises  on  their  aban- 
donment by  the  debtor,  and  cannot  be  ousted 
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bj  aabseqaent  purchasers  from  the  debtor  un- 
til his  debt  is  satisfied. 

8.  In  trespass  to  try  title  against  a  mort- 
gagee in  possession,  brought  by  the  purdiasers 
of  the  equity  of  redemption,  plaintiffs  cannot 
object  for  tne  first  time  on  appeal  that  the 
mortgage  cannot  be  foreclosed,  as  prayed  for 
by  defendant,  because  the  mortgagor  was  not 
made  a  par^r,  where  no  personal  judgment 
was  rendered  against  him,  or  could  be  on  ac- 
count of  his  nonresidence. 

Error  from  district  court,  Guadalupe  coun- 
ty; George  McConnick,  Judge. 

Trespass  to  try  title  by  Baker  &  Terrell 
against  ColUns  &  WiUmaun.  From  a  judg- 
ment In  defendants'  favor,  plaintiffs  appeaL 
Affirmed. 

John  Ireland  and  W.  R.  Neal,  for  plaintiffs 
in  error.  Barges  &  Dibrell,  for  defendants 
in  error. 

NKIIiL,  J.  Action  of  trespass  to  try  title, 
brought  March  21,  1888,  by  plaintiffs  in  en-or 
against  defendants  in  error.  The  petition  of 
plaintiffs  was  in  the  ordinary  form.  De- 
fendants answered  by  special  plea  that  Will- 
mann  was  in  possession  of  the  premises 
through  his  codefendant  ColUns  as  his  tenant, 
under  a  conditional  deed  made  to  him  by 
John  E.  Eidmonds  on  the  13th  day  of  Janu- 
ary, 1885,  which  by  its  terms  was  to  become 
absolute  upon  tbe  failure  of  Edmonds  to  pay 
him  $1,433.85  (m  the  1st  of  January,  1886; 
and  that  Edmonds,  in  December,  1886,  aban- 
doned the  premises,  and  left  the  state  of 
Texas,  and  went  to  the  state  of  New  York, 
where  he  has  since  resided  with  his  family, 
wbereupcm  defendant  took  possession  of  the 
premises,  and  has  since  remained 'in  posses- 
sion by  virtue  of  said  instrument  of  Janu- 
ary 13,  1885.  That  the  deed  had  become  ab- 
solute by  the  failure  of  his  grantor  to  per- 
form said  condition.  That  tbe  sum  of  money 
mentioned  in  said  deed  was  for  a  part  of  the 
unpaid  purchase  money  owed  by  Edmonds 
for  tbe  land  sued  for;  and  that,  if  the  said 
instrument  should  be  held  in  effect  a  mort- 
gage, such  mortgage,  as  w^  as  bis  equitable 
lien  on  tbe  land  for  said  purchase  money,  be 
foreclosed,  and  the  premises  decreed  sold 
for  the  payment  of  said  sum.  Tbe  plaintiffs, 
by  supplemental  petition,  pleaded  that  if 
such  Instrument  was  intended  as  a  mortgage 
it  was  void,  for  the  reason  that  at  the  time 
it  was  executed  the  land  was  tbe  homestead 
of  Edmonds.  That,  if  a  mortgage,  it  could 
not  be  foreclosed  without  making  Edmonds  a 
party  to  the  suit  That  the  sum  of  money 
mentioned  in  said  instrument  was  for  per- 
sonal property  as  well  as  land,  and,  as  it 
could  not  be  ascertained  how  much  was  for 
the  land  and  bow  mucb  for  the  perscmalty,  it 
was  impossible  to  ftx  the  amount  for  a  fore- 
closure of  the  lien;  and  that  the  debt  was 
barred  by  the  statute  of  limitation.  The  case 
was  tried  without  a  Jury,  and  the  court  found 
tbe  instrument  referred  to  to  be  a  mortgage 
given  for  the  purchase  money  prior  to  plain- 
tiffs' purchase  of  the  equity  of  redemption, 
■nd  decreed  that  the  lien  be  foreclosed,  and 


the  land  be  sold,  and  the  proceeds  applied  to 
the  payment  of  |1,650,  whicb  was  found  to 
be  due  the  defendants;  and  tliat,  if  it  brought 
mote  than  enough  to  satisfy  said  sum,  such 
excess  should  l>e  paid  to  the  plaintiffs.  It 
was  also  found  that  Baker  &  Terrell  had  the 
equity  of  redemption,  and  that,  by  paying  off 
and  discharging  the  amount  due  on  tbe  prem- 
ises before  sale,  they  should  recover.  From 
this  judgment  the  writ  of  error  was  sued 
out 

Omcluslon  of  Facts. 

(1)  On  the  2(Hh  day  of  September,  1882. 
Margaret  S.  and  J.  C.  Morris  purchased  the 
land  in  controversy  from  W.  H.  McClaugh- 
erty,  and  executed  their  note  for  $700  for  the 
balance  of  the  purchase  money,  and  in  the 
deed  and  note  expressly  retained  a  vendor's 
lien  on  the  land.  (2)  On  November  10,  1883, 
W.  H.  McClaugherty,  for  a  valuable  consid- 
eration, transferred  the  note  to  EYank  Saun- 
ders. (3)  On  December  24,  1883,  Margaret  S. 
and  J.  O.  Morris  sold  the  land,  together  with 
some  personal  property,  to  J.  Brady,  P.  Fin- 
nigan,  and  J.  E.  Edmcmds,  toe  $2,600,  of 
which  sum  of  money  $1,250  was  paid  cash, 
and  tbe  balance  stipulated  to  be  paid  as  fol- 
lows: Tbe  sum  of  $450  due  on  tbe  1st  of 
January,  1885,  $450  due  January  1,  18S6, 
both  of  which  notes  bore  interest  from  the 
1st  day  of  January,  1884,  at  the  rate  of  10 
per  cent  per  annum;  and  the  further  sum 
of  $450  to  be  paid  by  the  grantee  to  Frank 
Saunders  in  discbarge  of  said  note  assigned 
to  him  by  McClaugherty.  (4)  The  defendant 
in  error  Joseph  Wiilmann,  on  the  11th  of 
March,  1884,  purchased  the  two  notes  of 
$450  each  executed  to  McmtIs  by  Edmonds, 
Brady,  and  Finnigan  for  the  purchase  money 
of  tbe  land  in  controversy,  and  on  the  17th 
day  of  January,  1886,  he  purchased  from 
Frank  Saunders  the  note  of  $450,  made  by 
Morris  and  wife  to  McClaugherty,  and  as- 
sumed by  Edmonds,  Brady,  and  Finnigan 
when  they  purchased  tbe  land.  (5)  On  June 
28,  1884,  Finnigan  c<Hiveyed  his  interest  in 
the  land  to  Edmonds,  and  afterwards  Brady 
sold  his  interest  to  liim,  Edmonds  assuming 
the  deferred  payments  of  the  purchase  mon- 
ey evidenced  by  said  notes.  (6)  On  January 
13,  1885,  Edmcmds,  being  unable  to  pay  Wiil- 
mann the  mcmey  then  due  liim  on  said  notes, 
executed  him  a  note  for  $1,433.85,  which  in- 
cluded the  interest  to  January,  1885,  in  lieu 
of  the  original  note,  which  note  was  payable 
January  1,  1886,  vyith  interest  payable  annu- 
ally, at  the  rate  of  12  per  cent  per  .annum 
from  January  1,  1885,  and  provided  that, 
should  the  interest  not  be  paid  when  due.  ic 
should  become  a  part  of  the  principal,  and 
bear  interest  as  the  note,  and  that  if  the  note 
was  collected  by  legal  proceedings,  10  per 
cent  attorney's  fees  should  be  added.  At 
the  same  time  Edmonds  executed  to  Wiil- 
mann an  Instnunent  purporting  to  convey 
the  land  in  controversy,  to  become  absolute 
In  the  event  Edmonds  failed  to  pay  said 
sum  of  $1,433.85  and  interest  or  any  part  of 
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the  same.  (7)  Bidmonda  failed  to  pay  the 
note  when  it  fell  due,  and  in  December,  188S, 
moved  from  the  state  of-  Texas,  with  his 
family,  to  the  state  of  New  Yorlc,  -n-here  he 
has  ever  since  resided;  whereupon  Willmauu 
took  possessiim  of  the  premises  by  virtue  of 
said  Instrument.  (8)  On  January  26,  1887,  J. 
K.  Cdmcmds  conveyed  the  land  to  G.  L.  Bak- 
er and  Henry  Terrell  by  an  absolute  deed. 
(0)  At  the  time  Edmonds  acquired  the  prop- 
erty, and  when  he  executed  the  instrument  of 
conveyance  to  appellee,  he  was  a  married 
man,  but  his  wife  was  dead  when  he  made 
tlie  deed  to  Baker  &  Terrell. 

Conclusions  of  Law. 
The  record  shows  conclusively  that  the 
three  notes  of  |450  each,  for  which  the  note 
of  January  13,  1885,  for  $1,433.85,  was  given 
in  substitution,  were  given  for  a  part  of  the 
purchase  money  of  the  land  in  controversy, 
and  that  a  vendor's  lien  was  expressly  re- 
tained iu  them  and  the  deed  to  seciu-e  their 
payment  Tliat  personal  property  was  also 
conveyed  at  the  same  time  did  not  operate 
so  as  to  destroy  the  vendor's  lien  that  at- 
tuehed  to  the  land  by  operation  of  law,  and 
certainly  could  not  prevent  the  parties  from 
expressly  contracting  tliat  such  lien  should 
be  retained  on  the  realty.  The  lien  attached 
to  the  land  prior  to  Edmonds'  homestead 
right  in  it,  and  such  right  was  subordinate 
to  such  Incomteance.  The  rule  is  well  set- 
tled in  this  state  that  when  a  homestead 
right  attaches  to  land  charged  with  pre- 
ceding equities  and  incumbrances  the  hus- 
band, if  he  acts  in  good  faith,  has  the  right 
to  adjust  those  equities  and  incumbrances, 
and  in  such  adjustment  substitute  for  them 
a  new  lien,  dements  v.  Lacy,  51  Tex.  151; 
QlUnm  V.  Collier,  53  Tex.  592;  De  Bnihl  v. 
Maas,  54  Tex.  474;  Hicks  v.  Morris,  57  Tex. 
«62;  Morris  v.  Geisecke,  60  Tex.  635.  There- 
fore, when  Edmonds  was  unable  to  meet 
the  payment  of '  the  notes  when  they  fell 
due  he  was  authorized  to  adjust  the  matter 
by  giving  a  new  note  with  increased  inter- 
est, and  secure  the  same  by  a  mortgage  on 
the  premises;  such  new  note  being  a  vendor's 
Hen  for  the  purchase  money,  and  the  exten- 
sion of  the  time  of  payment  was  a  suthcient 
consideration  for  the  increased  interest  and 
the  attorney's  fees  provided  for.  The  in- 
strument asserted  by  appellee  as  a  condi- 
tional deed  was,  In  effect,  a  mortgage,  for 
the  relation  of  debtor  and  creditor  existed 
between  the  parties  at  the  time  of  its  ex- 
ecatlon.  Neither  the  debt  nor  any  part  of 
it  was  extinguished.  The  instrument  was 
Intended  by  the  parties  simply  to  secure  the 
debt,  and  not  to  pass  the  title  to  the  land. 
Alstin  V.  Cundiff,  52  Tex.  462;  Loving  v. 
MiUiken,  59  Tex.  423;  Gibbs  v.  Penny,  43 
Tex.  560;  Hart  v.  Eppstein,  71  Tex.  752, 
10  S.  W.  Rep.  85;  Gray  v.  Shelby,  83  Tex. 
408,  18  S.  W.  Rep.  8()0.  When  Edmonds 
abandoned  the  premises  appellee  had  the 
right  to  take  possession  thereof,  and  hold 


the  same  subject  to  the  payment  Of  his  debt 
against  Edmonds  or  his  vendee.  Willmauu 
in  the  exercise  of  such  right,  was  in  pos- 
session when  the  suit  was  instituted  and  the 
case  tried,  and  he  could  not  be  ousted  of 
his  possession  by  appellants  tmtil  his  mort- 
gage wa»  satisfied.  Duke  t.  Reed,  64  Tex. 
716;  Loving  V.  Millikeu,  59  Tex.  426;  Bosse 
V.  Johnson,  73  Tex.  608,  11  S.  W.  Rep.  800. 
The  appellants  never  denied  that  appellee 
was  in  possession  under  said  instniment, 
but  showed  it  to  be  a  mortgage,  seemingly- 
apprehending  that  by  proving  It  to  be  such 
they  would  be  entitled  to  recover  the  prop- 
erty. And  they  would,  if  they  had  dis- 
charged or  tendered  payment  of  the  mort- 
gage debt  This  they  never  did,  and  do  not 
want  to  do,  for  the  Judgment  of  the  court 
below  gives  them  ample  opportunity  of  doing-. 
BO.  By  the  Judgment  they  are  accorded  eve- 
ry right  they  are  entitled  to,  and  by  doing 
what  the  law  as  well  as  equity  and  good  con- 
science requires  they  can  obtain  possession 
as  well  as  title  to  the  land  as  against  the 
appellee  under  the  Judgment  rendered.  Un- 
der these  circumstances,  ought  they  be  heard 
to  complain,  and  urge  for  the  first  time 
before  this  court,  that  the  mortgage  could 
not  be  foreclosed  without  making  Edmonds 
a  party  to  the  suit?  True,  in  order  to  affect 
Edmonds  by  the  foreclosure  proceedings,  he- 
should  have  been  made  and  was  a  neces- 
sary party.  Black  v.  Black,  62  Tex.  297. 
But  the  Judgment  does  not  affect  him,  and 
does  not  pretend  to.  His  right  In  the  prop- 
erty and  to  dispute  the  debt  is  now  what  it 
was  before  the  Judgment  was  rendered. 
But  what  is  his  right  in  the  land  if  the  ap- 
pellants, as  they  claim,  have  an  absolute 
deed  to  if/  None.  It  would  be  immaterial' 
to  him,  so  long  as  a  personal  Judgment  was 
not  rendered  against  him,  for  what  amount 
a  lien  was  foreclosed  on  it,  for  it  would  In 
no  eveot  affect  him.  When  a  foreclosure  of' 
the  mortgage  was  prayed  for  as  against  ap- 
pellants in  the  lower  court  they  never  ex- 
cepted to  appellees'  answer,  in  which  the  re- 
lief was  asked  upon  the  ground  that  Ed- 
monds was  a  necessary  party  to  the  pro- 
ceeding; nor  did  they  plead  in  abatement  the 
absence  of  a  necessary  party,  nor  ask  the 
court  to  withhold  the  mattM'  of  foreclosure 
from,  the  Jury,  nor  ask  for  a  new  trial  upon 
the  ground  that  a  necessary  party  had  not 
been  made.  They  took  their  chances  of  a 
verdict  on  the  issues  as  presented,  and  for 
the  first  time  raise  the  question  in  this  court 
that  Edmonds  should  have  been  made  a 
party.  After  Edmonds  abandoned  the  state, 
and  became  a  citizen  of  New  York,  con- 
structive service  was  the  only  kind  that 
could  be  obtained  on  him,  which  would  not 
authorize  a  personal  Judgment  against  him 
for  the  debt  secured  by  the  moetgago.  P^i- 
noyer  v.  Neff,  95  U.  S.  715. 

In  the  cause  of  McKeem  v.  Sulbenfuss,  61 
Tex.  325,  the  court  held  that  the  mortgagor 
who  had   received  his  discharge  In  bank- 
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raprtcy,  and  therefore  no  longer  liable  for 
tbe  debt,  was  not  a  necessary  party  to  a 
stdt  to  foreclose  a  mortgage  in  tlie  form  at 
a  deed,  made  by  him  to  secure  a  debt  tor 
which  a  decree  of  foreclosure  was  priiyed  on 
land,  for  the  reasons  that  no  judgment  could 
be  rendered  against  him  for  the  debt,  and, 
as  he  had  conveyed  all  his  right  to  the  prop- 
'erty  to  one  of  the  parties,  he  had  no  interest 
whatever  In  the  subject-matter  of  the  suit 
This  case  shows  that  a  mortgagor  is  not  in 
«rery  Instance  a  necessary  party  to  a  fore- 
closure, and  that  a  decree  in  his  absence  U 
not  void.  The  case  cited  is  similar  to  the 
one  in  hand,  and  the  principle  tliat  made  it 
unnecessary  to  make  the  mortgagor  a  party 
In  that  case  obtains  in  this.  In  tha^  case 
the  Judgment  for  the  debt  could  not  be  ob- 
tained against  the  mortgagor  because  he  had 
been  adjudged  a  bankrupt  In  this,  such 
Judgment  could  not  be  obtained  agahist  Ed- 
monds for  the  reason  he  was  beyond  the 
limits  of  the  state,  and  JurlBdictlon  could  not 
be  obtained  over  his  person.  We  think  that 
if  the  Question  as  to  the  right  of  the  court 
to  decree  a  forecloeore  without  Eldmonds  be- 
ing made  a  party  bad  been  raised  in  the 
court  a  quo  in  the  proper  way  by  appellants, 
they  would  have  had  the  right  to  have  him 
brought  into  court  if  personal  service  could 
have  been  obtained  on  him;  bat,  as  the  ques- 
tion was  not  made,  and  the  Judgment  is  not 
void,  and  is  as  favorable  to  appellants  as 
they  were  entitled  to,  we  do  not  believe  the 
Judgment  should  be  reversed  on  Quit  ac- 
count, and  therefore  we  affirm  it 


INTBRNATIONAL  BLDO.  A  LOAN  ASS'N 
T.  FOaTASSAIN  et  nx. 

<Ooart  of  Oivn  Appeals  of  Texas.    Oct  18, 
1893.) 

Rbobftior  o»  Evidesce  —  Hechaxic'b  Libk  — 
DsoRV— Reoovert  Back— Release— Appeal. 

1.  Where  the  trial  judge  jwrmits  a  writ- 
ten contract  to  be  read  to  the  jnry,  subject  to 
a  charge  to  he  ^ven,  and  he  gives  no  charge 
in  reference  to  it,  the  contract  is  in  evidence; 
and  an  assignment  of  error  to  the  alleged  re- 
fusal of  the  court  to  admit  it  in  evidence  is  not 
well  taken. 

2.  A  building  and  loan  society  organised 
for  the  parpose  of  loaning  money  to  stockhold- 
^s  on  their  stock  and  on  real-estnte  security 
is  not  entitled  to  a  mechanic's  lien  on  the 
homestead  of  a  stockholder  for  money  loaned 
to  hitii,  which  he  has  used  in  the  construction 
of  a  building  on  his  land. 

8.  A  party  cannot,  on  appeal,  take  an  ad- 
vantage  of  an  error  in  an  instruction  in  Us  own 
favor. 

4.  The  right  of  a  borrowinif  stockholder  to 
recover  back  usurious  interest  paid  to  a  build- 
ing society  is  waived  by  his  sobsequent  ezecn- 
tion  of  a  contract  releasing  the  society  from 
any  and  all  claims. 

6.  A  reduction  In  the  amount  of  premium 
that  a  borrowing  stockholder  is  to  pay  a  build- 
ing society  for  a  loan  is  a  safiicient  considera- 
tion to  ui^old  a  contract  releasing  his  right  to 
recover  back  usurious  interest  theretofore  paid. 

6.  The  fact  that  the  contract  of  release  al- 
so provides  for  the  payment  of  usurious  inter- 
est will  not  preclude  the  stockholder  from  en- 


forcing the  contract  against  the  society,  sinou 
the  defense  of  usury  is  personal  to  the  borrow- 
er. 

Appeal  from  district  court  Bexar  coonty; 
George  H.  Noonan,  Judge. 

Action  by  the  International  Bnilding  & 
Loan  Association  against  Peter  FortBs8.tin 
and  wife  to  recover  monc^  owing  to  jdain- 
tlff,  and  to  foreclose  a  builder's  lien.  From 
a  judgment  in  defoidants'  favor,  plalntifr  ap- 
p^U.    Beversed. 

C.  H.  Cllftord  and  B.  L.  Ayoock,  for  ap- 
pellant    H,  A.  Maydole,  for  appeUeea. 

JAMES,  0.  J.  This  was  a  suit  by  the  In- 
ternational Bnildbig  St  Loan  Association 
against  appellees  to  recovor  ^l,25a.aQ,  with 
foreclosure  of  a  bnilder's  lien  on  real  prop- 
erty in  San  Antonio,  Tex.  Plaintiff  aUeged, 
In  Bubstance,  that  defendant  Peter  Fortas- 
sain  was  the  owner  of  11  shares  of  stock  of 
plain  tiff's  corporation,  «nd  by  Tlrtua  thereof 
he  was  entitled  to  advaaeemeot  of  money 
from  the  corporation,  which  sum  oC  money 
wotild  be  paid  off  by  said  shares  when  th«r 
matured.  That  he  (Fortaasaln)  bid  a  pre- 
mium for  a  loan.  That  an  arransomoit  was 
then  made  whereby  the  association  was  t» 
build  a  house  for  said  Fortassain,  and  fur- 
nish material  th»efor  to  the  value  oC  H,000: 
that  said  Fortassain  and  bta  wife  would 
keei>  said  shares  paid  op  at  the  rate  of  |1 
a  month  for  each  share,  and,  is  addition,  (11 
a  nionth  interest  on  the  money  so  advanced; 
also  th&t  they  would  keep  the  property  in- 
sured against  fire  for  plaintiff's  benefit  and 
pay  all  taxes  until  maturity  of  the  shares; 
and,  in  default  in  the  payment  of  the  month- 
ly payment  defendants  were  to  pay  a  fine 
of  10  cents  oa  each  dcdlar  aa  vnpaid,  and 
in  the  event  insurance  and  taxes,  or  eithw 
of  than,-  were  not  paid,  the  association 
should  pay  same,  and  charge  to  defendants. 
That  a  written  contract  embodying  said 
terms  was  executed  by  said  Fortasaaia  and 
wife  and  said  association,  duly  acknowl- 
edged by  all  parties,  including  the  wife,  and 
duly  recorded  on  July  21,  iSai,  whereby 
said  association  was  given  a  mechanic's  and 
builder's  lien  cm  the  property  improved. 
Plaintiff  alleges  performance  on  its  part  of 
the  contract;  also,  that  on  June  3,  1SS7,  said 
P«ter  Fortassain  entered  into  a  supplemental 
contract  with  plaintiff  whereby  he  reaf- 
firmed the  above  contract  delivered  to  plain- 
tiff one  of  the  ten  shares  of  stock,  and  in 
consideration  thereof  the  monthly  paymoits 
were  reduced  from  $22  to  $2a  That  after 
said  supplemental  contract  defendants,  on 
June  17,  1887,  made  default  in  the  monthly 
payments,  and  have  paid  nothing  since. 
That  fines  resulting  from  such  defaults,  and 
not  paid,  amount  to  $33.  That  plaintiff  has 
had  to  pay  insurance  and  taxes  on  the  prop- 
erty amounting  to  $84.80.  The  original  con- 
tract of  1884  provides  that  the  by-laws  are 
made  a  part  of  the  contract  and  one  of 
the  articles  thereof  provides  ttaat  d^bult  for 
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iUrt>e  months  In  the  payment  of  Interest  and 
<iae8  wonld  authorize  the  corporation  to  com- 
pel itayment  of  principal,  interest,  and  fines 
by  proce<>dlng  on  the  securities.  That  said 
contract  also  provides  for  reasonable  attor- 
ney's fee  iu  case  of  legal  proceedings,  al- 
leged to  be  $200;  and  that  suit  had  been  or- 
dered by  the  directors.  Plaintiff  asked  for 
Judgment  for  the  $1,000  advanced,  and  for 
the  premimn  of  $531  for  the  use  of  the  mon- 
ey during  4^  years,  to  which  plaintiff  was 
»ititled  by  virtue  of  its  by-law  which  reads: 
"Should  any  borrower  desire  to  repay  the 
asaocifltion  the  money  advanced  in  order  to 
redeem  his  shares,  he  shall  repay  to  the  as- 
aoeiation  the  money  actually  received,  and 
«>ne-eighth  of  tiie  premium  for  which  said 
loan  was  made,  for  each  year,  or  fractional 
part  thereof,  each  borrower  has  had  the  use 
of  the  money."  Also  asked  for  unpaid  dues 
and  interest  amounting  to  $320;  for  fines, 
$20;  for  taxes,  $64.80,— making  a  total  of  $1,- 
908.80,  less  the  withdrawal  value  of  the  10 
shares  of  stock,  alleged  to  be  $715.  The  de- 
fendants pleaded,  in  substance,  the  follow- 
ing matters:  A  general  denial;  that  plain- 
tiff never  buUt  the  home  nor  furnished  the 
mati'Jial  therefor;  denies  that  plaintiff  was  a 
contractor  or  builder,  but  was  a  money 
lender  'only;  that  the  property  was  their 
homestead  on  July  17,  1884,  and  has  since 
been  their  homestead,  etc.;  that  the  con- 
tract of  1884  was  usurious. 

The  first  assignment  of  error  complains  of 
the  refusal  of  the  court  to  admit  in  evidence 
the  supplemental  agreement  We  find,  <»i 
examlnatlou,  that  the  Judge  allowed  it  to  be 
read  to  the  Jury,  subject  to  a  charge  he 
would  give,  and  afterwards  gave  no  cliarge 
in  reference  to  it  Tlie  document  was  there- 
fore not  excluded,  and  this  assignment  is 
not  well  taken. 

The  fourth,  fifth,  and  sixth  assignments  at 
error  biing  into  question  the  correctness  of 
certain  charges  that  were  given  touching  the 
lien  claimed  by  plaintiff.  Paragraph  3  stat- 
ed It  to  be  necessary  for  the  Jury  to  inquire 
into  the  character  of  the  plointiii's  business, 
—as  to  whether  they  are  mechanics  and 
builders,  or  whether  they  are  a  corporation 
organized  for  the  purpose  of  buying  and  sell- 
ing real  estate,  and  loaning  money  on  real- 
estate  security;  "And  you  are  charged  that 
if  yon  believe  ftom  the  evidence  submitted 
to  yon  in  this  case  that  plaintiff's  business 
is  that  of  loaning  money  to  stockholders 
*  *  *  upon  their  stock  and  upon  real-es- 
tate sectuity,  and  if  you  further  believe 
from  the  evidence  that  the  real  and  only 
transactions  between  plaintiff  association 
and  the  defendants  was  the  sole  by  plain- 
tiff to  defendants  of  eleven  shares  of  its 
capital  stock,  and  thereafter  that  plaintiff 
loaned  to  defendants  $1,000,  that  then,  in 
such  event,  no  lien  would  attach  to  defend- 
ants' homestead  in  favor  of  plaintiff;  and  if 
you  so  believe  you  will  find  in  favor  of  de- 
fendants upon  their  plea  of  homestead 
v.23s.w.no.l0— 32 


rights."  In  another  portion  of  the  charge 
the  court  stated:  "You  are  further  instruct- 
ed that  any  person  may  fix  and  secure  a 
Hen  of  above  description  provided  (Tie)  by 
ttie  means  agreed  upon  between  the  parties 
the  improvement  is  made  in  accordance  with 
the  contract;  and  it  matters  not  whether 
snch  erection  is  actually  made  by  the  person 
himself  or  by  his  employee.  •  •  •  But  if, 
on  the  other  hand,  you  do  not  believe  tliat 
the  plaintiff  erected,  or  caused  to  be  erected, 
the  improvements  in  question,  yon  will  find 
a  verdict  that  the  sum  of  money  in  said 
contract  mentioned  Is  not  secured  by  a  lien 
on  the  iM^mises  in  question."  The  question 
of  whether  or  not  the  premises  were  the 
homestead  of  defendants  was  properly  snb- 
mitted,  and  the  due  reglstratloo  of  the  con- 
tract of  1884  was  not  in  iasiie.  We  perceive 
t»o  error  in  these  diarges,  taken  together. 
The  contract  being  signed  by  tiie  husband 
and  wife  and  recorded,  tlie  plaintiff  was  en- 
titled to  a  U«i  if  it  had  constmcted  or  had 
caused  the  improvements  to  be  constmcted 
In  accordance  with  the  agreement;  others 
wise,  if  it  had  been  a  mere  loan  of  $1,000  to 
defendant  The  charge  presented  both  sides 
of  this  issue,  and  we  believe  correctly. 

The  seventh  assignment  of  error  Is  based 
on  the  following  clause  in  the  charge:  "The 
contract  of  July  IT,  1884,  in  evidence,  ta  a 
valid  contract,  and  binds  the  wife  as  well  aa 
the  defendant  P.  Fortassain,  as  a  lien  la 
favor  of  plaintiff  for  so  much  of  the  unpaid 
prlttcliwl,  •  •  *  after  deducting  snch  sum 
as  you  find  was  paid  of  usurious  interest  as 
hereinbefore  defined,  if  any."  The  only  ob- 
jection urged  in  reference  to  this  charge  is 
that  the  verdict  was  not  responsive  to  It,  as 
under  it  the  Jury  should  have  found  a  ver- 
dict in  favor  of  plaintiff  as  to  the  existence 
of  the  lien.  The  charge  was  Incorrect  so  far 
as  it  states  that  the  lien  existed  by  virtoe  of 
the  writing  alone,  but  this  error  was  alto- 
gether in  appellant's  favor,  and  no  error  in 
the  verdict  could  hav«  been  produced  by  it 
that  was  not  beneficial  to  him;  consequently 
he  is  not  in  a  position  ot  complain  of  it  In 
the  verdict  found  ttiere  was  no  lien.  The 
Jury  could  not  have  been  misled  by  the 
charge. 

As  stated  befcMre,  the  court  gave  no  charge 
in  reference  to  the  supplemental  contract 
between  the  association  and  P.  Fortassain; 
but  it  appears  that  the  following  charge  was 
asked  by  plaintiff,  and  refused:  "In  the 
event  you  find  from  the  evidence  that  the 
money  mentioned  in  said  contract,  and  ad- 
mitted to  have  been  received  by  him,  wns  a 
loan  to  Peter  Fortassain,  and  he  received  the 
same,  and  it  was  not  used  as  alleged  in 
plaintiff's  petition,  then  the  defendant  Peter 
Fortassain  would  be  liable  for  any  sum  of 
money  stUl  due  by  blm,  and  be,  by  his  con- 
tract of  May  23,  1887,  waived  his  right  of 
action  or  defense  of  usury  by  said  contract, 
which  is  in  evidence  before  you  to  show  snch 
Individual  waiver,  you  will  find  for  the  plain- 
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Off  for  such  sum  as  against  P.  Fortassaln 
alone,  and  not  ci-bdit  bim  with  any  monoy 
pald  as  interest  on  tlie  loan."  Tlie  defend- 
ant's answer  admitted  tliat  tbe  $1,000  has 
been  received  by  Fortassaln,  and  tUe  abovo 
charge  should  have  been  given  if  the  said 
supplemental  agreement  had  the  legal  effect 
of  settling,  betwr-ea  the  p.irtles,  Fortassain'a 
right  to  recover  tbe  usury  that  liad  been  paid 
by  him.  There  can  be  no  (juestion  that  at 
the  time  he  executed  the  supplemental  in- 
strument he  possessed  this  right,  and  it  was 
rach  a  right  as  be  could  have  assigned  or 
could  have  released  to  the  creditor  upon  a 
valuable  consideration.  We  understand  the 
case  of  Stout  v.  Bank,  69  Tex.  302,  8  S.  W. 
V.on.  808,  as  in  point  upon  this  question.  The 
payments  that  had  been  made  were  express- 
ly foi  Interest,  (in  this  case  the  priacit>al 
was  not  due,)  hence  the  rule  of  law  r^qnir^ 
inj,  payments  made  generally  upon  a  ilobt 
tainted  with  usury  to  be  credUed  <m  the 
principal  does  not  apply.  I'he  defendant 
was  entitled  to  recover  the  interest  he  had 
voluntarily  paid,  or,  more  properly  speaking, 
in  this  cose  he  had  the  right  to  have  it  cred- 
ited upon  his  debt;  but  the  law  did  cot 
stand  guard  over  him  to  see  that  he  assoi-ted 
this  right,  and  If  be  chose  to  part  n-i»h  it  in 
favor  of  the  creditor,  for  a  valuable  c<uirid- 
eration,  he  could  do  so.  By  the  terms  «.f  the 
supplemental  instrument  he  released  ihe  as- 
sociation from  any  and  all  claims  whatso- 
ever not  therein  specially  provided  for, 
which  is  comprehensive  enough  to  include  a 
release  of  this  claim.  In  said  Instrument  It 
Is  provided  that  the  monthly  dues  and  In- 
terest were  reduced  to  $20  per  moncta,  end 
tbe  obligation  reduced  in  amount  from  $2,:?00 
to  $2,000,  and  the  original  recorded  contract 
was  otherwise  reaffirmed  in  all  its  terms; 
and  it  also  evidenced  that  Fortassaln  relin- 
quished and  canceled  one  of  his  eleven  shares 
of  stock.  The  original  contract  was  in  fact 
for  $2,223,  payable  at  the  maturity  of  second 
series  of  plaintiff's  stock,  which  maturity  Js 
fixed  by  the  testimony  at  T\i  years.  It  is 
difficult  to  find  any  consideration  for  this 
contract  Tbe  reduction  in  the  monthly  pay- 
ments was  no  consideration  that  can  be  rec- 
ognized, as  the  amount  remitted  was  some- 
thing which  tbe  association  could  not  legally 
demand  on  account  of  usury,  and  tbe  de- 
fendant was  entitled  to  such  abatement  in- 
dependently of  the  instrument.  But  we  find 
that  the  by-laws  of  the  association  are  a  port 
of  both  contracts,  and  one  of  these  (by-law 
No.  13)  entitled  Fortassaln,  if  he  desired  to 
repay  to  the  association  the  money  advanced 
in  order  to  redeem  his  shares,  "he  shall  re- 
pay to  the  association  the  money  actually 
received,  and  one-eighth  of  the  premium  for 
which  the  loan  was  made,  for  each  year,  or 
fractional  part  thereof,  each  borrower  has 
had  tbe  use  of  the  money."  It  appears  that 
the  $2,223  stipulated  In  the  original  contract 
to  be  paid  was  composed  of  $1,000  actually 


received,  and  $1,200,  or  tbe  balance,  which 
was  premium,  as  stated  by  plalntlfrs  secre- 
tary; and  in  the  supplemental  instrument  the 
premium  was  diminished  to  $1,000,  and  thns 
would  appear  to  give  Fortassaln  tbe  right  to 
redeem  his  shares  on  better  terms  than  he 
formerly  had,  as  one-eighth  of  $1,000  was 
less  onerous  than  one-eighth  of  $1,200,  and. 
If  the  contract  has  any  consideration  to  sus- 
tain It,  It  must  be  with  reference  to  this.  It 
seems  to  us  that  this  more  advantageous 
privilege  was  a  valuable  concession  or  con- 
sideration, and  saves  the  instrument  from 
being  a  nudum  pactum.  An  obligation  to  pay 
a  greater  sum  than  that  actually  received, 
with  Interest  on  that  actually  received  at  the 
highest  conventional  rate,  is  usurious.  As- 
sociation V.  Lane,  81  Tex.  37(i.  17  S.  W. 
Rep.  T7;  Gilder  v.  Heame,  70  Tex.  120,  14 
S.  W.  Rep.  1031.  Hence  this  supplemental 
contract  appears  to  be  usurious  In  respect 
to  the  $1,000  excess  promised  to  be  paid,  to- 
gether with  the  interest  expressed;  and  It 
would  seem  at  first  blush  that  the  provisions 
of  the  said  by-law  whereby  the  borrower 
could  at  any  time  redeem  his  shares  by  pay- 
ing tbe  $1,000  received  by  him,  and  one- 
eighth  of  the  $1,000  "premium"  per  annum 
for  the  years  he  had  had  use  of  the  money, 
would  secure  him  no  right  that  he  could  en- 
force, for  the  reason  that,  the  "premlxrai" 
toeing  usury,  the  payment  of  one-eighth,  or 
any  uther  part  thereof,  would  be  founded  on 
a  u8m*lou8  provision  of  the  contract.  Bm 
we  are  of  opinion  that  be  could  have  en- 
forced this  right,  and  If  he  desired  at  any 
time  to  pay  the  money  received  by  him.  and 
one-eighth  of  this  premium,  as  permitted  In 
the  said  by-law,  he  could,  notwithstanding 
the  premium  and  the  portion  thereof  he  pro- 
posed to  pay  was  usurious,  compel  com- 
pliance on  tbe  part  of  the  association  with 
the  terms  of  the  by-law.  The  rule  is  that 
the  fact  that  a  contract  Is  usurious  can  only 
be  set  up  by  the  borrower.  It  is  personal 
with  him,  and.  If  he  sought  the  benefit  of 
this  by-law,  and  was  willing  to  comply  with 
Its  terms,  the  association  could  not  deny  him 
the  privilege  on  the  ground  of  usury.  2 
Pom.  Eq.  Jur.  {  937.  We  therefore  condude 
that  the  modified  or  supplemental  instru- 
ment was  supported  by  a  consideration;  and 
it  follows,  from  what  has  been  said  before, 
that  Fortassaln  thereby  parted  with  his 
right  to  recover  the  usiurlous  interest  he  had 
paid,  or  to  have  It  credited  upon  what  he 
still  owed  the  association.  The  charge,  as 
asked,  might  be  construed  to  have  required 
the  Jury  to  find  Interest  against  Fortassaln 
from  and  after  the  supplemental  contract, 
when  this  contract  was  usurious,  according 
to  the  decisions  above  cited;  but  we  noti.^c  ilo- 
fendant  Interposed  no  plea  of  usury  respect- 
ing this  particular  contract,  and,  as  the  case 
was  presented,  we  believe  tbe  charge  ought 
to  have  been  given. 
There  were  no  pleadings  on  tbe  part  ol 
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defendant  alleging  that   the  second   agree-  < 
ment  was  procured  to  be  executed  by  fraud  i 
or  mistake,  and  as  long  as  It  was  not  chal- 
lenged on  these  grounds,  and  was  not  with- 
out a  consideration,  plaintiff  was  entitled  to  i 
have  the  charge  he  asked  given,  and,  if  not  I 
precisely  correct  in  all  respects,  it  was  suffi- 
cient   to    require   the   giving   of   a   proper 
charge  on  that  view  of  the  case.    Therefore  ; 
the  Judgment  is  reversed,  and  the  cause  re-  [ 
manded. 


SAN  ANTONIO  &  A.  P.  RY.  CO.  v.  LONG." 

(Conrt  of  Civil  iL^peals  of  Texas.    Oct  18, 

1893.) 

naolioekcx— fxovino  ot  coust  aud  jubt— 
Habuless  Ebrob. 

1.  Sinc«i  andw  the  Texas  practice,  the 
trial  Jn4¥e  Is  prohibited  from  invading  the 
province  of  the  inry  In  weighing  the  evidence, 
it  is  error  t<a  him  to  instruct  that  a  railroad 
company  which  permits  weeds  to  grow  on  its 
roadbed  so  as  to  conceal  it  from  view  is  goiltr 
of  negligoice,  as  matter  of  law,  rendering  ft 
iiable  for  injnries  to  a  passenger  cansed  by  the 
collision  of  the  train  with  a  cow,  whose  im- 
mediate approach  to  the  track  was  concealed 
from  the  tninmen  by  the  weeds. 

2.  Sndh  an  instruction  cannot  be  consid- 
ered hannleas  error  where  defendant's  engineer 
testified  that  the  accident  occurred  on  a  dark, 
drizzly  ni^t,  near  a  curve,  and  that  it  would 
have  oeen  difficult  tor  him  to  have  discovered 
the  aidmal  if  no  weeds  had  been  growing  there. 

Appeal  from  district  coiort,  Bexar  county; 
W.  W.  Khig,  Judge. 

Action  by  Edward  O.  Long  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany for  personal  injuries.  Prom  a  Judg- 
ment in  plaintiff's  favor,  defendant  appeals. 
Reversed. 

WiUlam  Anbr^,  for  appellant  Tariet(m 
&  Keller,  for  antdlee. 

FLT,  J.  B.  0.  long,  the  appdlee,  filed  suit 
for  $16,200  against  the  San  Antonio  &  Aran- 
sas Pass  Railway  Company.  He  claimed 
in  his  original  petition  that  on  September 
22,  1888,  he  was  being  transported  as  a 
passenger  upon  one  of  appellant's  coaches, 
over  its  line  of  railway  from  San  Antonio  to 
Kerrvllle,  and  upon  reaching  a  point  in  Kai- 
doll  county  on  the  line  of  said  railway  the 
train  np<xi  which  appellee  was  bdng  trans- 
ported ran  over  a  cow,  was  derailed,  and  the 
coach  in  -nhicb  he  was  seated  upset,  caus- 
ing a  Ti(dent  coUisi(m  of  appellee's  person 
with  the  interior  arrangements  of  the  coach, 
th»eby,  as  he  alleged,  inflicting  serious  and 
permanent  mental  and  bodily  injuries  upon 
api>cllee.  Appellee  alleged  in  his  original 
pctitl(xi  that  at  the  time  of  the  accident  he 
was  a  druggist  and  pharmacist,  and  that  by 
reason  of  his  alleged  injuries  he  had  become 
taicapadtated  to  pursue  his  vocation,  had 
suffered  great  injury  to  his  nervous  system, 
and  had  been  partially  deprived  of  his  mem- 
ory and  omtinulty  of  recollection.  The  al- 
leged mqjlgenoe  of  appelant,  tor  which  ap- 

'  Rehearing  denied. 


pellee  sought  to  hold  It  liable,  consisted:  (1) 
Of  the  alleged  improper  use  of  the  air- 
brake apparatus  of  the  train  on  which  ap- 
pellee was  being  transported,  rendering  the 
stoppage  of  the  train  by  means  thereof  Im- 
practicable. The  alleged  impropriety  of  the 
use  consisted  of  the  interposition  between 
the  engine  and  passenger  coach  of  a  freight 
car  unprovided  with  air  brakes.  (2)  Allowing 
weeds  to  grow  to  a  great  height  upon  the 
roadbed,  concealing  from  the  view  of  the 
engineer  tho  cow,  which  was  the  immediate 
cause  of  the  accident.  (3)  The  maintenance 
of  fencing  at  the  point  of  the  accident  in 
such  a  way  that  the  Intersection  of  such 
fencing  with  the  roadbed  made  a  narrow, 
triangular  space,  towards  which  cattle  graz- 
ing near  thereto  would  flee  from  trains  ap- 
proaching from  above  the  same,  and  cross 
the  railroad  obliquely  before  reaching,  and 
to  avoid  such  space.  Appellant  filed  its  an- 
swer, excepting  generally  and  specially  to 
appdiee's  petition,  pleaded  not  guilty,  and 
general  denial.  The  cause  came  on  for  trial, 
and,  appeUant's  said  excepticms  having  beea 
presented  to,  were  overruled  by,  the  court. 
After  the  trial  had  commenced,  appellee  filed 
a  trial  amendment,  wherein  he  alleged  that 
he  was  by  occupation  a  pharmacist  and  drug- 
gist, earning  |200  per  month,  and  at  the 
time  of  the  injuries  complained  of  was  en- 
gaged in  selling  surgical  instruments,  said 
occupation  being  alleged  by  him  to  be  a 
branch  of  and  connected  with  his  calling  as 
a  druggist  and  pharmacist,  and  was  earning 
from  this  source  |200  a  month.  Ttie  appel- 
lee In  tills  amendment  sought  to  recover  the 
additional  sum  of  $3,000  damages  arising 
from  his  alleged  incapacity  for  pursuing  the 
last-named  employment.  Induced  by  his  In- 
juries. Appellant  filed  exceptions  to  the  trial 
amendment,  which  were  presented  to,  and 
overruled  by,  the  court.  After  the  filing  of 
the  trial  amendment  and  the  overruling  of 
appellant's  exceptl<»is  thereto,  appellant  with- 
drew its  annoimcement  of  readiness  for  trial, 
and  presented  its  motion  for  a  ccmtinnance, 
claiming  to  have  suffered  a  surprise  from 
the  change  in  appellee's  pleading  after  the 
trial  had  commenced,  and  after  the  original 
pleading  had  been  sustained  upon  exceptions 
urged  against  the  same;  that  it  was  not 
prepared  to  meet  the  new  and  additional 
fbcts  pleaded  by  appdlee,  and  could  not 
safely  proceed  further  in  the  trial  at  that 
time.  This  motion  was  overruled.  Appellee 
recovered  a  Judgment  against  appellant  for 
19,200. 

It  was  perhaps  error  to  permit  the  so- 
called  "trial  amendment"  to  be  filed  after 
the  taking  of  testimony  had  begun,  and  if 
it  was  not,  the  defendant  having  made  a 
proper  showing  for  continuance  oa  the 
grouHd  of  surprise.  It  should  have  been 
granted;  but,  as  this  error  cannot  arise  on 
another  trial,  it  is  unnecessary  to  discuss 
It  In  the  fouiHi  clause  of  the  charge  of  the 
ooort  the  Jury  was  Instructed:   "It  was  the 
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duty  of  defendant  company  to  keep  Its  tiadE, 
roadbed,  and  embankments  free  of  grass, 
-weeda,  or  other  obstructions;  and  If  you  be- 
lieve from  the  testimony  that  defendant 
company  permitted  weeda  to  grow  on  Us 
track,  roadbed,  or  embankmoit  at  the  place 
of  accident,  in  such  a  manner  as  to  ccmceal 
the  track,  roadbed,  or  embankment  from 
view,  and  you  further  believe  that  such 
wreck  was  caused  from  the  cars  running  over 
an  animal,  whose  immediate  approach  to  the 
track  was  concealed  from  the  trainmen  by 
said  weeds,  then  the  defendant  was  guilty  of 
negligence,  and  you  will  find  for  the  plaintiff, 
if  he  was  thereby  injured."  The  submission 
of  this  instruction  by  the  trial  Judge  to  the 
Jury  is  assigned  as  error.  Negligence  may, 
for  convenience,  be  divided  into  two  classes: 
that  whicli  the  law  declares  to  be  negligence, 
and  that  to  be  found  from  the  facts  In 
the  given  case.  Wlienever  the  law  imposes 
a  duty,  and  the  InfractioD  causes  damage 
to  some  other  person,  upon  proof  of  an  in- 
fractica  of  the  law  and  the  resultant  dam- 
age the  negligence  would  be  a  matter  of  law. 
But  where  the  facts  do  not  show  an  infrac- 
tion of  a  positive  statute,  then  the  que»- 
tlou  of  whether  a  certain  act  was  negligence 
becomes  a  matter  of  fact  to  be  determined 
from  the  proof  by  the  Jury,  and  the  judge 
would  not  have  any  authority  to  declare  that 
tb»  d(4ng  of  cotain  acts  not  prescribed  by 
statute  was  negUgoice,  unless  there  was 
overwhdming  uncontradicted  proof  of  the 
negligence;  and  even  In  that  case  it  would 
be  safe  to  allow  the  Jury  to  infer  the  negli- 
gence. For  instance,  in  our  state  the  statute 
re(inlre8  that  when  trains  on  one  railroad 
approach  the  crossing  of  another  they  must 
come  to  a  full  stop,  and  a  failure  to  do  this 
would  be  statutory  negligence,  and  the  judge, 
upon  proof  of  the  failure  to  comply  with  the 
statute,  would  be  authorized  to  charge  the 
Jury  that  it  was  negllgenosi.  There  has  been 
considerable  diversity,  if  not  4>bscurity,  of 
opinion  as  to  when  negligence  is  a  question  of 
law  or  fact,  and  as  to  the  duty  of  trial  Judge 
in  charging  tm  It  It  has  in  SMue  instances 
been  held  that  where  the  Judge  is  convinced 
that  there  are  no  facts  proven  that  make  out 
a  case  of  ne^igence,  then  he  lias  the  author- 
ity and  power  to  instruct  a  verdict  for  the 
defendant  Shear.  &  R.  Neg.  |  11;  2  Thomp. 
Neg.  p.  1237.  The  rule,  we  think,  is  well 
stated  as  follows:  "Upon  any  given  state  of 
facts  It  Is  for  the  Judge  to  say  whether  neg- 
ligence can  legitimately  be  Inferred,  and  the 
Jury  whether  it  ought  to  be  inferred.  Where, 
on  the  other  hand,  there  is  conflicting  evi- 
dence <m  a  question  of  fact  or  there  are 
two  different  yet  reasonalde,  views  whldi 
may  be  taken,  the  Judge,  whatever  may  be 
bis  opinion  as  to  the  value  of  the  evidence, 
must  leave  it  to  the  Jury.  The  duty  of  tiie 
Judge  is  to  declare  negatively  0^f.t  there  la 
no  evidence  to  go  to  the  jury,  but  not  affirm- 
atively that  a  certain  issue  is  proved."  Whit 
Smith,  Keg.  p.  40.    It  will  be  seen  by  a  pe- 


rusal of  the  authorities  that  the  cases  are 
comparatively  rare  in  which  the  queation  of 
negligence  is  dednred  to  be  one  of  law,  the 
geu«^  rule  being  that  negligence  is  a  ques- 
tion of  fact  to  be  determined  by  the  Jury. 
Railroad  Co.  v.  Delahunty,  53  Tex.  212. 

In  the  case  we  are  considering;  the  issue 
presented  by  the  pleadings  and  the  proof 
was  whether  or  not  the  personal  injuries  re- 
ceived by  plaintiff  in  a  wreck  on  defendant's 
rood  were  the  result  of  the  negligence  of  de- 
fendant In  permitting  high  weeds  to  grow 
In  such  proximity  to  the  track  as  to  obstruct 
tbe  view  of  the  engineer  so  that  he  did  not 
see  a  cow  upon  the  track  until  the  engine 
was  too  close  to  it  to  stop  the  train,  and 
the  train  in  consequence  ran  over  the  cow, 
and  was  thereby  derailed.  Unless  the  stat- 
ute of  Texas  provide  that  a  railroad  ctHupany 
must  not  permit  weeds  to  grow  on  Its  road- 
bed and  embankment  then  the  question  of 
whether  it  was  negligence  would  l>e  one  of 
fact  to  be  determined  by  the  jury.  It  may 
be  strongly  apparent  to  common  sense  and 
reason  that  it  wonld  be  negligent  to  allow 
weeds  to  grow  about  a  railroad  track  In 
such  thickness  and  mnkness  of  growth  as 
to  form  a  Jun^e  from  wtil(^  cattle  could, 
unseen,  spring  upon  the  trade  at  the  most 
unseasonable  and  dangerous  times;  but  the 
question  is  addressed  to  the  reason  and  coto- 
mon  sense  of  the  Jury,  and  not  to  those  of 
the  Judge.  Under  our  nystem  of  Jurispru- 
dence the  Jivies  have  a  province  in  the 
courts  allotted  to  them  in  wlildi  they  are 
sovereign,  and  ordinarily  the  Judge  has  no 
more  authority  to  invade  their  dominlMi  liian 
they  would  have. to  enter  the  territtxy  of 
law  occupied  by  him  alone.  This  is  a  wide 
departure  from  the  common  law,  but  it  is 
statutory,  mandatory,  and  peremptory.  "Hie 
judge  is  forbidden  by  law  either  to  aid  a 
Jury,  or  to  infringe  upon  their  province  in 
wdghlng  the  evidence  or  in  deciding  upon 
the  fa<rts  in  every  case  submitted  to  them. 
It  presupposes  that  the  Jury  are  as  com- 
petent to  find  tbe  facts  as  the  Judge  is  to 
declare  the  law."  Railway  Co.  ▼.  Murphy, 
46  Tex.  357;  Railway  Co.  v.  Hm,  71  Ts. 
459,  0  S.  W.  Rep.  351;  CampbeU  r.  Trimble, 
75  Tex.  271,  12  S.  W.  Rep.  863;  Oodey. 
Torts,  800  et  seq.  In  the  case  of  RaQway 
Co.  V.  Hill,  above  cited,  the  supreme  court 
says:  "While  the  opinion  in  the  Murphy 
Case,  above  cited,  has  not  received  the  na- 
quolifled  sanction  of  the  courts,  yet  it  has 
been  substantlaUy  followed.  We  have  been 
dted  to  no  case  where  It  had  been  held 
competent  for  the  court  to  charge  upon  any 
particular  combination  of  facta  ns  consti- 
tuting negUgeace,  save  when  so  dedarwl  by 
law."  The  Murphy  Case  Is  also  cited  ap- 
provingly in  the  case  of  Campbell  v.  Trimble, 
above  dted.  Counsd  for  appellee  dtes  us 
to  cases,  and  argues  that  where  a  fact  Is 
proved,  and  tho-e  Is  no  rebutting  testimony, 
the  court  can  aasnme  It  as  a  ftict  in  the 
lostnictlMis  to  the  ivrj,  Thia  U  nndeobtedly 
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tnie,  bat  ia  the  chaige  abort  copied  there  te 
DO  asamnptlon  of  the  exlBtence  of  facts,  but 
an  aasumptton  of  -what  as  a  matter  of  law 
those  facta  prore^  and  the  jury  is  told  that,  if 
certain  facta  are  prored,  thcy^  conatitate  nec- 
llgiHice,  and  they  will  find  for  plaintiff.  This 
doubtless  would  be  a  good  (diargc  under 
£ngligh  law,  but  it  la  erroneous  under  the 
statutes  and  decislans  of  Texas.  The  Jniy 
has  nothing  left  to  do  under  the  charge  but 
to  find  that  weeds  grew  oa  the  roadbed  and 
obstructed  the  view  of  the  trainmen,  and 
the  cow  went  on  the  tracts  under  cover  of 
the  weeds,  and  the  train  ran  over  her  and 
was  derailed  and  plaintiff  waa  hurt,  and  a»- 
seas  the  damages.  They  have  nothing  to 
do  with  negligence;  the  court  has  decided 
It.  The  charge  waa  an  invasion  of  the 
province  of  the  Jury,  and  erroneous. 

The  next  question  to  be  considered  la 
whether  the  error  in  the  charge,  was  a  ma^ 
terial  one,  and  prejudicial  to  the  defendant, 
and  whether  the  evidence  was  all  one  way 
and  uncontradicted,  so  much  so  that  it  would 
have  been  reasonably  impossible  for  the  jury 
to  have  arrived  at  any  other  verdict  The 
evidence  clearly,  by  a  number  of  witnesses, 
sliowed  that  the  weeds  were  allowed  to 
grow  rank  and  dense,  dose  to  the  track;  that 
the  cow  was  on  or  very  near  the  track  and 
engine  when  first  seen;  that  the  engine 
atruck  and  ran  over  the  cow;  that  the  en- 
gine passed  over  safely,  but  the  passenger 
coaches  were  derailed,  and  the  plaintiff 
seriously  and  permanently  injured;  that  a 
cow  trail  crossed  the  track  where^  the  cow 
was  tilled,  and  cows  were  in  the  habit  of 
crossing  there,  and  skeletons  of  cows  w«e 
seen  near  the  place  of  the  accident  Had 
this  been  all  of  the  testimony,  we  would 
not  hesitate  to  say  that  the  cliarge,  though 
erroneous,  could  not  have  injured  the  de- 
fend.int  But  the  engineer,  a  witness  for 
appeUant,  swore  that  Ws  run  was  l)etween 
San  Antonio  and  Kerrville.  That  he  had 
lx>cn  on  flie  mn  for  a  year  and  six  months. 
That  he  made  a  round  trip  a  day  over  the 
road  on  which  the  accident  occurred.  That 
special  engineers  had  made  a  run  over  the 
road  once  or  twice  a  month,  with  whieb  ex- 
ertion he  did  all  the  running.  That  he  was 
running  the  engine  attached  to  the  wrecked 
train.  That  the  appliances  were  In  fiiat- 
dass  order.  The  train  had  air  brakes,  and 
they  In  good  shape.  That  the  wreck  was 
caused  by  a  cow.  Ttiat  the  train  was  run- 
ning 19  mUes  an  hoar,  the  schedule  time  be- 
ing 22  milea  an  hour.  The  rood  was  on  a 
curve  and  embankment,  and  just  over  the 
bridge  at  the  curve  waa  where  the  cow  was 
struck.  That  when  he  first  saw  the  cow 
eiie  waa  about  8  or  10  feet  from  th»  track. 
That  he  applied  the  brakes.  That  it  was 
a  dark,  drizzly  night  That  his  engine  had 
not  struck  nor  killed  any  cattle  at  that  local- 
ity, with  him  or  any  one  else,  so  fax  as  he 
knew.  That  the  place  ot  the  accident  was 
a  little  cut-off  place,  and  be  had  never  seen 


any  cattle  tiiece  before:  lliat  he  had  never 
noticed  any  marks  along  there  tliat  Indicated 
that  it  was  a  usual  passway  tot  cattle. 
That  It  was  hard  to  tell  whether  he  could 
have  seen  tlie  cow  so<ner  If  there  had  been 
no  weeds  there,  and  it  had  all  been  smooth, 
and  whether  he  could  have  seen  her  in  time 
to  put  on  the  brakes,  and  have  prevented 
the  accident  That  he  could  not  have  seen 
the  cow  down  there  In  weeds  at  night,  be- 
cause It  was  a  curve.  That  he  could  not 
have  discovered  a  cow  very  far  on  a  night 
like  that  and  that  It  was  such  a  peculiar 
place,  rl^t  across  a  trestle,  and  a  curve' 
there,  and  a  dark,  drizzly  night  This  wit- 
ness was,  it  is  true,  contradictory  in  some  of 
his  statements,  and  his  testimony  presented 
but  slight  defense  to  the  charge  of  negli- 
gently permitting  weeds  to  grow  cm  the 
track,  and  thereby  causing  the  Injury  to 
plaintiff;  but  meager  and  unsatisfactory  as 
it  was,  under  our  statutes  and  decisions  It 
became  a  question  of  fact  for  the  Jury  to 
determine  from  all  the  testimony  the  ques- 
tion of  negligence.  The  determination  of  It 
was  token  from  the  jury  by  the  court,  and 
no  other  section  of  the  charge  corrects  the  er- 
ror. We  have  carefully  and  laboriously  con- 
sidered the  evidence  In  this  case,  and  have 
consulted  all  the  authorities  on  the  subject 
within  oar  reach,  and,  In  view  of  the  ample 
facts  to  sustain  the  verdict,  and  the  mag- 
nitude of  tiie  Interests  at  stake,  we  have 
hesitated  long  before  rendenug  this  opinion; 
but,  being  convinced  that  there  Is  error  la 
the  Judgment,  our  duty  is  plain,  and  the 
judgment  ia  rerersed,  and  the  cause  re- 
manded. 


PRICE  T.  HORTON  et  al. 

(Conrt  of  GiTil  Appeals  of  Texas.    Oct  18, 

1893.) 

FbINOIPAI.  and  BURETT— RiOHTB  iMTUt  Si— Dbfo- 

81T10S8— EVIDENOK. 

1.  If  a  surety  discharges  hig  obligation  for 
a  less  sum  than  its  full  amount,  he  can  only 
claim  against  the  principal  the  actnai  sum  paid. 

2.  When  a  surety  who  has  diBchareed  his 
obligation  by  pnyiug  a  less  sum  than  its  full 
amount,  by  falsely  representing  that  he  has 
paid  more,  induces  his  latecipal  to  pay  him  the 
larger  amoout,  the  principal  may  recover  back 
the  excess. 

3.  Where,  after  depositions  offered  by  de- 
fendant have  l>een  suppressed  because  of  a  de- 
fective certificate,  defendant,  without  objec- 
tion by  plaintiff,  withdraws  them,  by  leave  of 
court,  and  has  the  certificate  corrected,  plain- 
tiff is  not  entitled  to  have  them  suppressed 
when  again  offered,  on  the  ground  that  their 
witiidrawal  and  correction  was  unauthorized. 

4.  tictters  written  by  defendant  tending 
to  prove  plaintiff's  claim  are  admissible  against 
him. 

Appeal  from  district  court  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  J.  E.  Price  against  Horton  ft 
Maltsbnrger.  From  a  judgmoit  (or  defend- 
ants, plaintiff  appeals.     Affirmed. 

Tarleton  &  Keller  and  Lane  &  Mayfleld, 
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tor  ai^eUant     Oscar  Bergstrom  and  L.  N. 
Walthall,  for  appellees. 

NEIILL,  3.  Appellant  brought  this  snlt 
against  appellees,  and  alleged  in  his  petition 
that  on  the  24th  day  of  June,  18S5,  Horton 
&  Maltsberger  as  principals,  and  he  as  sure- 
ty, executed  to  Pauline  &  Deacon  their  prom- 
issory note  for  |1,255,  payable  90  days  after 
date,  with  Interest  at  the  rate  of  10  per  cent 
per  annnm;  that  upon  maturity  of  the  note 
the  principals  failed  to  pay  any  part  of  it 
except  the  sum  of  $400;  that  he  was  com- 
pelled to  pay  the  same,  except  $400,  by  rea- 
son of  which  appellees  were  indebted  to  blm 
in  the  sum  of  $875,  with  10  per  cent  In- 
terest thereon  from  date  of  said  note,  for 
which  he  asked  Judgment  The  appellees, 
by  special  plea,  averred  that  they  failed  to 
pay  the  note  upon  Its  maturity,  whereupon 
appellant  obtained  from  the  owners  full  sat- 
isfaction thereof  by  paying  the  sum  of  $421; 
that  thereafter  he  fraudulently  induced  them 
to  beUeve  that  he  had  paid  the  full  face 
value  of  the  note,  with  Interest,  as  well 
as  an  additional  sum  of  10  per  cent  for  at- 
torney's fees,  and  that  by  reason  of  such 
fraud  they  were  induced  to  pay  him  the 
sum  of  $2,120,  when  In  fact  they  were  only 
indebted  to  him  in  the  sum  of  $421,  by  rea- 
son of  which  they  alleged  appellant  was  in- 
-debted  to  them  in  the  sum  of  $1,699,  for 
which  amount  they  prayed  Judgment,  with 
Interest  at  8  per  cent  from  the  1st  day  of 
January,  1888.  The  case  was  tried  by  a 
jury,  who  returned  a  verdict  In  appellees' 
favor  for  $800,  with  interest  at  8  per  cent 
from  January  1,  1886,  upon  which  the  Judg- 
ment was  rendered  from  which  this  appeal 
is  prosecuted. 

Conclusions  of  Facts. 

(1)  On  the  24th  day  of  June,  1886,  the  ap- 
pellees as  principals,  and  appellant  as  sure- 
ty; made  their  note  to  Pauline  &  Deacon  for 
$1,255,  payable  90  days  after  date,  with  in- 
terest at  the  rate  of  10  per  cent  per  an- 
num. (2)  The  evidence  sustaining  the  ver- 
dict (If  it  is  to  be  sustained)  upon  appellees' 
special  plea  is:  First  The  note  was  placed 
in  the  hands  of  an  attorney  for  collection, 
who  sued  on  It  prior  to  the  timet  i^pellant 
claims  to  have  paid  It  While  the  suit  was 
pending,  the  attorney  offered  Price  the  note 
for  50  cents  on  the  dollar,  which  be  declin- 
ed. After  the  attorney  learned  that  the  note 
was  settled  by  Price,  be  asked  him  if  he  had 
done  any  better  in  the  settlement  than  he 
(the  attorney)  had  offered,  and  Price  replied 
that  he  had  done  better.  Second.  Deacon, 
one  of  the  payees,  proposed  to  s^  the  note 
to  D.  Suliivan,  who  declined  to  buy  it  but, 
upon  spealdng  to  Price  about  it  loaned  Dea- 
con $300  on  it  and  kept  the  note  until  he 
received  an  order  from  Deacon  instructing 
him  to  deliver  it  to  Price  on  the  payment 
of  the  amount  ($300)  loaned  Sullivan.    Price 


paid  him  the  amount,  and  he  delivered  the 
note  to  him.  Deacon  lived  In  Bnmey,  Test.. 
after  the  suit  was  brought  and  his  testi- 
mony was  not  procured  by  either  party,  nor 
was  the  testimony  of  Pauline.  Fourth.  Aftn- 
appellant  procured  the  note,  he  reprectentol 
to  appellees  that  he  had  paid  the  note  Id 
full,  and  upon  such  representation  they  paid 
him,  in  money,  and  property  at  values  agreed 
upon,  $2,100.  (3)  We  conclude,  fW)m  the  erl- 
dence  recited  in  our  second  finding  of  facts, 
that  Price  never  paid  exceeding  $G00  for  the 
note;  and  (4)  appellees  paid  Price,  in  excess 
of  the  amount  paid  by  him  on  the  note,  $1.- 
600. 

Conclusiona  of  Law. 

If  a  surety  discbarges  an  oUIgatlon  for  a 
less  sum  than  its  ftill  amount,  he  can  onlr 
claim  against  the  principal  the  sum  so  paid: 
(Southall  V.  Parish,  [Va.]  7  S.  E.  Rep.  531;i 
and  when  a  surety  has  discharged  a  debt 
by  payment  of  a  less  amount  than  due,  and 
has,  by  falsely  reiwesentlng  that  he  has  paid 
a  greater  amount.  Induced  his  principal  to 
I>ay  him  a  larger  sum,  the  principal  obligor 
in  entitled  to  recover  from  such  surety  the 
difference  between  the  amount  actually  paid 
in  discharge  of  the  obligation  and  the  amount 
paid  by  him  to  the  surety.  The  depositioiLs 
of  J.  H.  Horton  were  taken  by  the  defend- 
ants, and  on  motion  of  plaintiff  were  sup- 
pressed, on  the  ground  that  the  cotiflcate 
of  the  officer  taking  them  was  defective. 
The  defendants  then  asked  and  obtained 
leave  of  the  court  to  withdraw  the  deposi- 
tions for  the  purpose  of  having  the  officer 
correct  his  certificate.  No  objection  was 
made  by  appellant  at  the  time  this  order 
was  granted.  If  he  deemed  it  Improper,  be 
should  have  resisted  the  application,  and  ex- 
cepted to  the  action  of  the  court  In  allow- 
ing the  depositions  to  be  withdrawn  tor  said 
purpose.  Instead  of  doing  so,  he  waited  un- 
til the  depositions  were  again  returned  to 
the  court  with  the  proper  certificate,  and 
moved  the  court  to  suppress  them  upon  the 
ground  that  tbe  action  of  the  court  in  per- 
mitting their  withdrawal  and  correctl<m  of 
the  certificate  was  unauthorized.  There  wm 
no  MTor  in  the  court's  refusal  to  suppress 
the  dei>o3itions  under  these  circumstances. 
It  would  seem  that  the  court  had  the  power 
to  authorize  the  deposition  to  be  withdrawn, 
and  the  certlflcate  of  the  officer  corrected. 
Oeoger  v.  Douglass,  77  Tex.  486,  14  a  W. 
Rep.  160.  Certain  letters  written  by  mpp^- 
lant  to  3.  H.  Horton  were  read  in  evidence, 
over  his  objections,  by  appellees,  and  be  as- 
signs the  action  of  the  court  In  admlttlnir 
them  as  error  upon  the  ground  thait  fbej 
were  irrelevant  and  calculated  to  prejudice 
the  Jury  against  him.  These  letters  were 
written  in  course  of  correspondence  between 
the  appellant  and  Horton  in  relation  to  the 
note  and  its  payment,  and  tended  to  show 
that  Price  claimed  that  he  paid  the  note  in 
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fan,  and  was  endearorlog  to  Induce  appel- 
lees to  pay  Urn  the  entire  amount  claimed 
by  blm  to  hare  been  paid.  If  they  jAaced 
him  in  an  nnfavorable  light  before  the  Jury, 
he  was  resiionslble  for  It,  and  should  not 
be  heard  to  complain  of  it  The  evidence 
to  establish  that  appellant  did  not  pay  the 
foil  face  value  of  the  note  was  sufBclent 
to  support  the  vodlct.  There  is  no  error 
in  the  proceedings,  and  the  Judgment  will 
be  affirmed. 


GALVESTON,  H.  &  S.  A  BY.  CO.  t. 

BKIOGS. 

(Court  of  ClTil  Appeals  of  Texas.    Oct  18, 

1S93.) 

NseuesMoa  or  Mastib  — Defsotiys  Appi.iaiices 

— EVIDENCI— DEFOSITIOMB  —  MOTIOH  TO  BtRIKE 

Out — iBSTRncTioNB. 

1.  In  an  action  for  personal  InjurieB,  caused 
by  a  defectire  drawbar  In  a  freight  car,  eyi- 
dotce  that  after  the  accident  defendant  chan- 

rl  the  old  style  of  drawbars  for  another  kind 
inadmissible. 

2.  Where  a  witness  qualifies  as  an  expert, 
and  states  that  certain  indentations  on  a  draw- 
bar were  made  by  a  round  instrument,  he 
should  be  allowed  to  state  what,  in  his  opinion, 
that  instrtir-ent  was. 

8.  A  notice  from  plaintiCF  to  take  a  deposi- 
tion and  the  interrogatories  showed  that  the 
witness  resided  in  Texas.  Afterwards  plain- 
tiS  proisnred  a  commission  to  issue  to  the  Dis- 
trict of  Colombia,  to  which  the  witness  had 
removed,  of  which  fact  defendant  had  no 
Imowledge  until  after  the  trial  began.  The 
day  after  the  deposition  was  returned,  plaintiff 
took  It  from  the  clerk's  ofBce,  and  kept  it  un- 
til the  trial.  Defendant  did  not  know  of  its 
return  until  after  the  trial  began.  Hdd.  that 
defendant  had  shown  oo  such  diligence  in  the 
matter  as  entitled  him  to  have  the  deposition 
stricken  out  at  that  time. 

4.  A  report  of  the  accident,  not  discovered 
until  the  trial,  cannot  be  used  to  Impeach  the 
evidence  contained  in  a  deposition,  no  founda- 
tion for  snch  use  being  laid  in  the  interroga- 
tories filed. 

5.  It  is  error  for  the  court  to  group  certain 
focts,  and  instruct  the  jury  tnat  from  such 
facts,  if  they  are  found  to  exist,  negligence  foi- 
lo^vs. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  Charles  P.  Brlggs  against  the 
Galveston,  Houston  &  San  Antonio  Railway 
Company  to  recover  for  penonal  Injuries. 
Verdict  and  Judgment  for  plaintlS  for  $30,- 
000:    Defendant  apiieals.    Reversed. 

Upson  &  Bergstrom,  for  appellant  Mc- 
Leary  &  Fleming,  for  appellee. 

JAMES,  C.  J.  This  suit  was  by  Charles  10. 
Brlggs,  a  brakeman,  to  recover  damages  of 
appellant  for  injury  received  while  coupling 
cars  on  defendant's  line  at  the  town  of 
Schnlenburg.  The  prayer  for  damages,  as 
it  stood  when  the  trial  began,  was  for  $41,- 
000,  and  the  nature  of  the  occurrence  was 
that,  while  plaintiff  was  engaged  in  coupling 
a  Galveston,  Houston  &  San  Antonio  Rail- 
way car  with  a  Morgan  car,  the  former  be- 
ing the  moving,  and  the  latter  the  stationary. 


car,  the  drawtaead  of  the  latter  rode  the 
drawhead  of  the  former  when  they  came 
together,  and,  as  plaintiff  undertook  to  es- 
cape, his  right  leg  was  cut  off  near  the 
knee,  It  being  run  over  by  the  wheel  of  the 
moving  car,  caused  In  his  effort  to  escape, 
by  his  foot  being  caught  by  the  brake  beam 
of  the  moving  car.  It  being  too  low,  and 
there  being  no  handholds  on  the  car  by 
which  he  could  have  caught  to  save  him- 
self from  falling.  Hie  verdict  was  for  $30,- 
000. 

The  first  and  seoond  assignments  of  error 
are  not  well  taken.  The  testimony  of  wit- 
ness Cartwright  was  the  statement  of  an 
eyewitness,  and  it  was  more  a  recital  of 
what  came  under  his  personal  observation 
than  of  conduslMis.  The  answer  of  the  wit- 
ness Schaefer  was  likewise  as  to  a  fact 
rather  than  an  opinlcm.  It  Is  not  necessary 
to  notice  the  fifth  and  seventh  assignments 
of  error,  inasmuch  as  the  case  wUl  have  to 
be  reversed  (m  other  grounds,  and  It  is  ap- 
parent that  the  questicms  presented  by  these 
assignments  will  not  arise  <xa.  another  trial. 

Appellant's  fourth  assignment  of  error  Is  as 
follows:  "The  court  erred  in  permitting 
plaintiff  to  prove  on  the  trial  by  the  witness 
Cade  that  the  defendant  since  the  accident 
complained  of  by  plaintiff,  in  building  new 
cars  and  in  repairing  old  ones  puts  handholds 
on  the  ends  thereof,  and  in  repairing  its  Mor- 
gan cars  defendant  takes  out  the  old  style 
drawtaead  and  puts  In  a  new  one,  of  a 
different  kind,  over  the  objectlcm  of  defend- 
ant that  the  same  was  Irrelevant  and  im- 
proper evidence  to  be  used  against  defend- 
ant to  show  negligence  or  otherwise."  The 
question  and  answer  referred  to  by  this  as- 
signment are  as  follows:  *T)oes  the  defend- 
ant In  building  new  cars  and  In  repairing 
them,  now  have  handholds  put  on  the  end 
of  them?  And  does  not  the  defendant  now, 
when  it  repairs  one  of  its  Morgan  cars, 
take  out  the  old  style  drawhead,  and  put 
In  ajiew  one,  of  a  different  kind?"  The  an- 
swer was:  "It  did,  in  order  to  get  the  cars 
of  a  uniform  standard."  The  object  of  this 
evidence  was  thereby  to  show  negligence  or 
want  of  proper  care  on  the  part  of  defend- 
ant In  furnishing  safe  cars  and  appliances 
to  its  employes  at  the  time  of  this  injury. 
This  was  not  a  legitimate  method  of  proving 
such  fact  Railways  are  expected  to  adopt 
all  new  and  useful  devices  and  improvements 
relating  to  their  equipmait,  espedaUy  sucn 
as  promote  the  safety  of  operatives  and  pas- 
•sengers;  and  it  would  be  Inconsistent  with 
this  evident  obligation  to  the  public  and  its 
servants  to  allow  such  acts  to  be  used  as 
a  confession  of  previous  negligence.  The 
cases  cited  by  appellant  sustain  their  con- 
tention, and  this  error  alone  necessitates  a 
reversal  of  the  Judgmmt  Railway  Co,  v. 
Hennessey,  75  Tex.  168,  12  S.  W.  Rep.  606; 
Railway  Co.  v.  McGowan,  73  Tex.  355,  11  S. 
W.  Rep.  338. 

The  eighth  assignment  discloses  no  «Tor. 
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A  question  propounded  to  plaintiff,  "Was  that 
the  usual  position  that  brakemen  occapy  in 
conpltng  a  stationary  and  a  morlng  car?" 
was  not  objected  to  as  being  lending,  and  its 
subject  was  a  matter  of  pertinent  Inquiry, 
affecting  ^e  issue  of  c(»itrfbutory  negligence. 

The  ninth  assignment  presents  nothing  sub- 
stantial. 

We  believe,  in  reqtect  to  the  tenth  assign- 
ment, that  Ihe  witness  Cede,  having  suffi- 
ciently qualified,  Aouid  have  been  allowed 
to  state  what  the  indentations  on  the  dead- 
wood  <MC  the  car  appeared  to  iiave  been 
made  by.  He  had  stated  they  had  the  ap- 
pearance of  having  beoi  made  by  a  round 
instmment,  and  it  would  not  liave  l>een  im- 
pr(H>er  to  allow  him  to  go  further,  and  state 
bis  opinion  as  to  wluit  was  the  object  that 
produced  them. 

The  third  assignment  of  error  presents  the 
qnestioa  of  whetjier  or  not  a  certain  depo- 
slti(M>-4hat  of  plaintiff's  witness  Claude 
Howard— should  have  been  excluded,  forrea- 
aoim  that  go  to  the  manner  and  form  of  tak- 
ing the  same,  notwithstanding  the  objection 
was  first  made  during  the  trial.  The  con- 
ditl<m  of  the  deposition  was  sndi  as  would 
hav«  suppressed  it  if  the  objection  bad  been 
mlsed  before  the  trial  The  reasons  assign- 
ed why  the  court  should  liave  excluded  it  on 
tlie  trial  are,  in  substance,  these:  The  no- 
tice attending  the  interrogatories  as  served 
on  defeodnnt's  counsel  showed  that  the  wit- 
ness resided  In  Bexar  county,  Tex.  They 
were  crossed  by  defendant,  and  afterwards 
plaintiff's  counsel  filed  with  the  derlc  an  ap- 
plication for  a  commission  to  issue  to  the 
District  of  Columbia,  stating  that  the  wit- 
ness had  removed  to  said  District,  and  ob- 
tained a  commission  accordingly;  that  de- 
fendant had  no  knowledge  of  such  applicor 
tion  until  after  the  trial  liad  begun;  that 
when  the  deposition  came,  on  October  28, 
1890,  plaintiff's  counsel  on  the  following  day 
to<*  the  same  from  the  clerk's  office,  and  re- 
tained it  i,i.til  after  the  trial  had  begun; 
that  defendant  and  its  counsel  knew  noth- 
ing of  its  having  been  taken  and  returned  on- 
to after  it  was  produced  on  the  trial  as  afore- 
said, and  hence  had  not  had  an  opi>ortunity 
of  maidng  the  objections  before  the  trial 
These  grounds  were  fully  verified  by  affi- 
davit of  counsel  for  deAmdont,  presented 
with  the  motion  to  strike  out  the  deposition. 
Wliile  we  do  not  doubt  the  propriety  of 
hearing  a  motion  of  tills  nature  after  the 
trial  has  begun,  when  good  ground  is  shown 
why  the  objection  was  not  made  at  the  time 
enjoined  by  the  statute,  we  do  not  con-slder 
these  grounds  as  sufficient.  If  It  had  been 
made  to  appear  that  pkilntliTs  counsel  had 
by  some  word  or  act  led  opposing  counsel 
to  believe  the  deposition  had  not  been  re- 
turned, the  case  would  have  been  different 
Nothing  of  this  kind  was  shown.  On  the 
contrary,  the  defendant's  counsel,  having 
filed  cross  Interrogrations  to  this  witness, 
laiew  that  steps  were  in  progress  for  taking 


his  deposltioa,  and  naturally  <ihoald  liare 
made  some  inqiriiy  befbre  the  trial  eonceni- 
ing  it  Inquiry  ot  Ute  derk  mtst  Iiave  in- 
formed them  of  tta  existMioe,  and  wttere  it 
was.  We  therefore  do  not  believe  the  terras 
of  their  application  placed  them  in  on  atti- 
tode  to  demand  a  relaxation  of  tlie  BtatiitoiT 
rule. 

After  the  deposition  bad  been  admitted 
and  read,  defendant's  coons^  offefed  the 
written  report  of  the  accident  that  had 
been  made  by  said  witness  Claude  Howard, 
to  contradict  his  answeirs  contained  in  the 
deposition.  No  predicate  had  t>eea  laid  for 
this  impeaching  testimony,  and  Hhe  reason 
urged  in  fa.vor  of  its  admissibility  was  that 
the  report  was  not  discovered  untU  after  the 
trial  liad  commenced,  and  the  witness' 
deposltioa  ofTered  in  evidence,  and  for  that 
reason  defendant  had  not  propounded  ques- 
tions to  the  witness  oa.  the  subject,  lite 
report  was  cleaily  inadmisailrie  under  tlie 
drcumstancee  as  shown. 

The  remainder  of  the  assignments  of  error 
go  to  the  cliargea  of  the  court  By  tbe  first, 
eighth,  tenth,  and  twetrth  clauses  ot  the 
cliarge  tlie  Jury  are  Informed  that  certain 
facts,  U  found  from  the  evidence,  would  con- 
stitute negligence  <»  the  part  of  defendant 
Negligence  is  as  much  a  fact  to  be  found 
by  liie  Jury  as  the  facts  out  ot  which  it  pro- 
ceeds, and  It  is  Improper  in  any  case  to 
give  in  charge  to  tbe  Jury  that  certain  facts 
constitute  negligence^  unless  by  statute  that 
effect  is  attaxihed  to  ttiese  facta.  It  is  tme 
that  Budi  an  error  In  a  charge  would  not 
occasion  a  reversal  tf  no  other  conclusion 
than  the  verdict  found  could  reasonably  fol- 
low from  such  facts  under  any  and  all  cir- 
cumstances, for  it  would  then  be  harmless. 
But  this  cannot  be  in  a  cose  like  this,  wliea 
tbe  testimony  is  conflicting  in  many  ma- 
terial points.  In  Railway  Co.  v.  G^sscamp, 
69  Tex.  547,  T  S.  W.  Rep.  227,  the  rule  U 
stated  that  whether  an  act  be  negligent  or 
not  depends  upon  the  circumstauoes  attend- 
ing it  and  the  question  is  for  the  detBrmina- 
tlon  of  the  Jury.  In  Railway  Ca  v.  Hill. 
71  Tex.  458,  9  S.  W.  Rep.  351,  this  lajdguage 
is  used:  "We  tiave  been  cited  to  no  case 
where  it  has  been  held  competent  for  the 
court  to  ctiarge  upon  any  particular  com- 
bination of  facts  as  constituting  negUg^ence, 
save  when  so  declared  by  law."  See,  also. 
Railway  Co.  v.  Lee,  70  Tex.  501,  7  S.  W.  Rep. 
837;  Colhoun  v.  RaUway  Co.,  84  Tex.  229, 
19  S.  W.  Rep.  341;  Railway  Ca  T.  Murphy, 
40  Tex.  367.  In  the  case  of  Stoolssbury  v. 
Swan,  85  Tex.  663,  22  S.  W.  Rep.  963.  the 
question  of  what  is  and  wliat  la  not  a  proper 
charge  is  elatwrately  discussed.  The  court 
says:  'Tn  cases  in  which  the  evidence  Justi- 
fies It,  a  court  may  Instruct  that  from  ftots 
in  evidence,  if  believed  by  the  jury  to  be 
tme,  they  may  w  may  not  presume  the  ex- 
istence of  anoQier  fact,  if  In  their  Judgments 
this  be  authorized  from  a  careful  considera- 
tion   of    tbe'  evidence    before    them.     This 
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would  not  be  objectionable,  nna  sometimes 
may  be  i«oper;  b«t  in  all  cases  the  existence 
or  nonexistence  of  tbe  facta  tbe  evidence 
tends  to  provoi  If  tbwe  be  a  conflict,  as  well 
as  the  existence  w  nonexistence  of  the  fact 
to  be  inferred  from  other  facts,  must  be 
left  to  the  determination  «( the  jui7-"  ^nus 
would  seem  to  permit  a  court  to  state  that 
from  certain  facts  in  evidence.  If  tbe  Jury 
find  them  to  exist,  they  may  infer  the  other 
fact  of  negligence,  talcing  into  consideration 
not  only  the  fact  stated,  but  all  the  other 
facts  and  drcumstanoes  affecting  the  case. 
TblB  •will  readily  be  seen  to  be  altogether 
different  from  grouping  certain  facts,  and 
instrnctlug  the  Jury  from  sucn  facts,  if  they 
are  found  to  exist,  negligence  fc^ows.  And 
we  do  not  bdleve  such  errot  is  remedied 
by  the  court  In  another  portion  of  its  charge, 
(cJiargB  No.  9.)  •where  it  is  stated  that  "it 
devolves  <«  plaintiff  to  prove,  and  you  must 
be  satisfied  from  all  the  evidence  before  you, 
that  one  fx  both  of  defendant's  caxa  w&ce 
defective,  as  hereinbefore  stated  and  com- 
plained of  by  plaintiff,  and  •were  therefore 
not  reasonably  safe  to  couple  together,  and 
Siat  Bn(^  defect  or  defects  caused  plalntlirs 
injury,  wltbont  any  negtlgenoe  pn  bis  part 
which  contributed  tbereto;  and  it  devolves 
on  plaintiff  to  further  show,  and  you  nmst  be 
satisfied  frcwa  all  the  testimony  before  you, 
fbat  to  have  tn  use  sudi  defective  car  or 
can,  it  any,  at  the  time  and  place  and  un- 
der the  circumstances  complained  of  by 
piaintter,  was  negUgence  on  the  part  of  de- 
ffendant,— that  Is  to  say,  yoa  must  be  satis- 
led  from  tbe  evidence  that  tbe  defendant 
fUled  to  exa'cise  onllnary  care  in  providing 
said  ear  or  cars  for  use  on  its  road;  others 
wise  the  plaintiff  cannot  recover,  and  yonr 
verdict  •will  be  Cor  defendant.  By  'takin)? 
aire'  is  meant  snch  care  as  a  person  of  or- 
dinary oare  and  prudence  fvould  exercise  un- 
der similAr  drcnmstances."  We  donbt 
whether,  after  instructing  Ihe  jury  in  three 
or  four  separate  charges  that  certain  facts 
would  constitute  negligcneev  the  court  •would 
be  able  to  undo  tbe  effect  of  this  by  declaring 
that  the  question  of  negligence,  under  all 
the  facts  and  circnnwtances  of  the  case,  was 
nevertheleBs  for  tibe  jury  to  det^mine.  The 
duties  of  railway  companies  in  respect 
to  furnishing  their  enytloyes  with  safe  ma- 
chinery in  eonnectioa  with  their  empioyment, 
and  with  respect  to  the  Inspection  of  their 
o^wn  and  other  cars  upiui  their  lines,  were,  in 
our  opinion,  correctly  sttited  in  charges  1, 
2,  3.  Hot  do  •we  believe  that  any  of  the 
remaining  charges  are  erroneous,  except  the 
fourth  charge,  which  reads  as  follows: 
"When  the  drawhead  of  two  cars  belong- 
ing to  another  company  or  to  the  siime  cchu- 
pany  is  lower  on  the  one  car  and  Ls  higher 
on  the  other  car,  so  that  when  they  come 
togeth^  one  rides  or  overlaps  the  other, 
the  master  Is  responsible  for  an  accident, 
caused  by  a  failure  to  discover  and  remedy 
snch  defect"  It  appears  that  thwe  was  a 
conflict  in  the  evidence  as  to  whether  the 


drawlieads  were  capable  of  passing  each 
other,  and  there  was  evidence  tending  to 
show  that  tbe  moving  car,  being  hca^vUy 
laden,  was  depressed  thereby,  and  this  ren- 
dered the  drawheads  more  liable  to  pass 
each  other.  If  the  cars,  when  not  loaded, 
were  such  that  the  dmwheads  rode  each 
other,  this  would  be  a  patent  defect;  but  if 
the  riding  or  overlapping  of  the  drawhends 
was  due  to  the  loading  of  one  of  the  cars, 
this  might  be  considered  only  a  latent  defect, 
and  this  charge  should,  in  view  of  the  ev- 
idence. If  given  at  all,  have  been  qualified.  In 
order  not  to  be  misleading. 

The  question  touching  the  amount  of  the 
verdict  need  not  be  discussed  in  view  of  the 
disposition  we  make  of  the  case.  Tbe  judg- 
ment is  reversed,  and  the  cause  remanded. 


LOUISVILLE  &  N.  R.  CO.  v.  KAINS. 
(Conrt  of  Appeals  of  Kentucky.  Dec.  14, 18a3.> 
Injukt  bi  Nbcu.iok!(cb  of  ConiPLorm. 
In  an  action  by  an  engineer  for  injuries 
received  by  jumping  from  a  train  to  avoid 
roanhig  into  a  wreck  on  the  track,  plaintiff  can 
recover  if ,  hr  reeion  of  failure  of  those  In  diarg» 
of  the  wreck,  plaintiff  was  placed  in  a  po8itira> 
which  seemed  to  him  one  of  immediate  danger, 
and  he  jumped  to  avoid  snch  danger,  as  an  ordi- 
narily prudent  engineer  would  have  done  ondw- 
the  circumstance*. 

Appeal  from  circuit  coort,  Lincoln  coonty. 

"Net  to  be  offidaUy  r^orted." 

Action  by  Thomas  Rains  against  the  Louis- 
vlUe  &  Nashville  Bailroad  Company  for  per- 
sonal Injuries.  Judgment  for  plaintiff.  De- 
fendant appeals.    Aflbrmed.    . 

J.  W.  Alcorn  and  Edward  W.  Hhies,  for 
appellant.  W.  O.  Bradley,  M.  0.  Sanfley^ 
and  W.  G.  Welch,  for  app^ee. 

PRTOR,  J.  In  this  action  Is  Involved  the 
right  of  recovery  by  the  engineer  (Rains)  oif 
one  train  for  the  negligence  of  those  in 
charge  of  another  train,  both  trains  funning 
on  the  road  of  the  appellant,  under  the  same 
employment  The  two  were  freight  trains, 
running  In  the  same  direction.  The  train 
in  front  wds  severed  in  some  way,  leaving 
the  cars  motionless;  and  tbe  train  behind, 
approaching,  ran  so  near  the  stojiding  cars  of 
the  front  train  as  to  indicate  great  peril  to 
the  engineer,  who,  to  save  himself  from  In- 
jury, after  reversing  his  engine  and  giving 
the  signal  for  brakes,  jumped  from  his 
train,  and  was  seriously  Injured.  The  rules 
of  the  company  require  that  when  a  train 
is  delayed  by  accident  or  an  obstruction, 
where  there  is  a  ciurve  <w  down  grade  In  its 
rear,  and  such  accident  occurs  In  the  night, 
it  shall  be  the  duty  of  the  flagman  to  go 
back  33  telegraph  poles,  or  2,100  yards,  and 
place  down  two  torpedoes;  and  also  place, 
4S0  yards  from  the  delayed  train,  a  single 
torpedo.  The  explosion  of  the  two  torpedoes 
means  that  there  Is  an  obstruction  in  the 
road;   "take  your  train  in  hand."    The  ex- 


Digitized  by 


Google 


506 


SOUTHWESTERN  REPOBTEE,  Vol.  23. 


(K/. 


plosion  of  the  one  torpedo  Is,  "to  stop  at 
once."  The  testimony  for  the  appellee  con- 
daces  to  show  there  was  no  explosion  of 
the  torpedoes  until  within  six  telegraph  poles 
«f  the  standing  train.  It  was  night,  and 
perfectly  still,  and  the  explosion  of  the  two 
torpedoes  was  the  signal  only  that  an  ob- 
struction was  ahead,  and  If  given  when  It 
should  have  been,  all  danger  would  have 
been  averted.  It  is  proper  to  say  that  the 
■conductor  and  brokeman  on  the  ddayed  ti*aln 
both  swear,  or  the  brakeman  at  least,  that 
the  torpedoes  were  placed  at  the  proper  dis- 
tance, and.  If  so,  the  signal  was  sufficient  to 
-apprise  the  appellee  of  his  danger,  and  in 
time  for  him  to  atop  the  train,  and  prevent 
placing  his  life  in  Imminent  peril.  With 
this  conflicting  testimony  the  case  weAt  to 
the  Jury,  and  the  only  question  necessary  to 
be  considered  in  this  case  arises  from  the  in- 
structions. 

The  court  said  to  the  Jury:  "It  was  the 
duty  of  those  in  charge  of  the  broken  train 
to  give  to  a  train  approaching  from  the  rear 
all  signals  which  experience  and  ordinary 
prudence  required,  in  order  to  warn  those  ap- 
proaching of  the  danger;  and  If  the  Jury  be- 
lieve those  in  charge  of  the  broken  train 
negligently  failed  to  give  such  signals,  and 
by  reason  of  such  failure  the  plaintifT  was 
placed  In  a  position  which  to  him,  in  the  exer- 
cise of  a  reasonable  discretion  as  engineer, 
under  all  the  circumstances,  seemed  one  of  im- 
mediate danger,  and  that  he  Jumped  from  his 
-engine  to  avoid  such  danger,  even  though 
the  same  might  not  have  been  real,  and  that 
in  such  Jumping  he  acted  as  an  ordinarily 
prudent  engineer  would  have  done  under  the 
-circumstances,  and  that  he  was  injured  there- 
by, the  Jury  shall  find  for  the  plaintiff." 
This  Instruction,  it  seems  to  us,  embraces  the 
law  of  the  case,  and  the  Instruction  offered 
by  the  defendant  and  refused  is  the  converse 
■of  the  proposition  presented  In  the  Instruction 
given  for  the  plaintiff,  and  may  be  said  to  be 
as  favorable  to  the  plaintiff  as  the  one  given; 
and  its  refusal  was  certainly  not  to  the  prej- 
udice of  the  defendant,  as  it  is  conceded 
in  the  instruction  asked  that  if.  the  signal 
was  not  placed  so  as  to  give  timely  notice  of 
the  approaching  train  the  company  Is  liable. 
Negligence  is  both  a  question  of  law  and  fact, 
and,  If  the  facts  established  by  the  plaintiCF 
Are  conceded  to  be  true,  the  court  would  in 
this  case,  as  a  matter  of  law,  adjudge  the 
-company,  through  its  agents,  guilty  of  gross 
neglect;  and,  if  the  facts  established  by  the 
testimony  of  the  defendant  are  conceded,  the 
court,  as  a  matter  of  law,  would  have  given 
ft  peremptory  Instruction.  The  evidence  be- 
.ing  conflicting.  It  was  with  the  Jury  to  say 
whether  or  not  the  plaintiff  could  recover. 
Some  confusion  seems  to  have  originated 
-in  this  case  as  to  the  liability  of  the  appellant 
for  an  Injury  to  an  employe  engaged  In  run- 
ning one  train  by  the  ordinary  neglect  only 
-of  an  employe  In  another  and  different  train, 

lit  both  engaged  in  the  same  service.    The 


petition  in  this  case  alleges  gross  n^ect  and 
this  is  the  degree  required  to  be  shown  be- 
fore a  recovery  in  a  case  like  this  can 
be  had.  This  court  has  held,  and  such  Is 
the  law,  that  under  the  general  allegation  of 
negligence  in  common-law  actions  for  inju- 
ries you  may  establish  the  degree  by  proof, 
and  it  is  not  necessary  to  allege  this  degree, 
whether  gross  or  ordinary.  In  order  to  iiink- 
a  cause  of  action,  the  averment  of  negligenci- 
being  sufficient.  This  court  has  also  held  in 
numerous  cases  beginning  with  the  case  of 
Railroad  Co.  v.  Collins,  2  Duv.  114,  that  a 
railroad  comirany  is  liable  for  the  gross  neg- 
lect of  a  superior  by  which  a  subordinate  Is 
injured  when  in  the  same  d?partment  ot 
service,  but  for  ordinary  ne^ect  the  company 
is  not  responsible.  Nor  is  it  material  wheth- 
er the  subordinate  employe  is  injured  by 
the  neglect  of  a  superior  on  the  same  train 
of  cars.  If  Injured,  gross  neglect  must  be 
shown  before  a  recovery  can  be  had.  The 
rule  was  modified  to  some  extent,  or  rathtf 
enlarged.  In  the  case  of  Railroad  Co.  v.  Rob- 
inson, 4  Bush,  507,  where  the  brakeman  wu 
injured  by  the  neglect  of  the  engineer.  They 
wwe  not  associated  in  the  same  kind  of 
service,  but  were  both  employed  by  the  com- 
pany, and  engaged  as  employes  in  the  run- 
ning operations  of  the  road;  and  this  court, 
following  the  rule  In  the  Collins  Case,  held 
the  company  liable  for  gross  neglect  only. 
In  the  case  of  Railroad  Co.  v.  Cavene,  9 
Bush,  559,  Cavens,  an  engineer  on  a  freight 
train,  was  killed  In  a  collision  of  trains, 
caused  by  the  negligence  of  the  conductor  of 
another  freight  train.  The  action  was  for 
willful  neglect,  and  no  other,  and  the  con- 
tention on  the  port  of  the  company  was  that 
as  the  two  occupied  the  same  position  in  a 
common  service,  they  were  not  the  agents  of 
the  company,  but  the  agents  of  each  other. 
The  court,  in  the  opinion  In  that  case,  an- 
swered this  argument  by  saying  that  a  differ- 
ent rule  prevailed  "where  one  occupies  sncb 
a  position  in  the  service  with  reference  to  bis 
colaborer  as  precludes  him  from  having  any 
control  OT^  his  actions,  or  the  right  to  ad- 
vise evoi  as  to  the  manner  in  which  the 
service  or  labor  Is  to  be  performed."  Thae 
was  no  question  as  to  the  degree  of  ne^ect 
raised,  nor  was  It  contended  that  a  recov- 
ery could  be  had  without  showing  wUlfnl 
neglect;  and  the  language  used  in  the  opin- 
ion must  be  considered  with  reference  to  the 
question  discussed.  It  was  whether  a  serv- 
ant on  the  one  train  could  recover  toe  an 
Injury  caused  by  the  neglect  of  a  servant  on 
another  train.  It  was  held  that  this  could  be 
done,  and  the  cases  in  2  Duv.  and  4  Bnsli 
both  referred  to  as  sustaining  the  view  pre- 
sented in  the  case  being  considered.  The 
case  of  Railroad  Co.  v.  Cavens  only  follows 
the  doctrine  of  former  cases,  and  recognizes 
the  rule  that  the  company  is  liable  for  gross 
neglect,  only  where  a  servant  is  Injured  by 
the  neglect  of  another  servant  In  the  same 
department  of  service,  although  on  different 
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trains.  The  authorities  have  been  reviewed 
in  the  recent  case  of  Volz  v.  Ballway  Co., 
<Ky.)  24  S.  W.  119,  (marked  for  publication.) 
As  gross  nejfleet  was  found  to  exist  In  this 
case  by  the  verdict  rendered,  and  that  ver- 
dict is  sustained  by  the  evidence,  the  judg- 
ment is  affirmed. 


CARTER  V.  McDANIEIi. 

(Court  of  Appeals  of  Kentucky.    Sept.  21, 
1893.) 

DOWES— RSVKKSIOKXKI  INTEREST— SeIBIS—MOUT- 
OAOE. 

1.  Where  there  is  no  seisin  in  fact  or  in 
law  by  the  husband  at  any  time  during  mar- 
riage in  a  remainder  or  reversionary  interest. 
Us  widow  is  not  entitled  to  dower  therein. 

2.  Poaseesion  by  a  son  of  a  portion  of  bis 
father's  land  at  the  time  of  its  allotment  to 
bis  mother  as  dower  is  not  such  a  seisin  as 
will  entitle  his  widow  to  dower,  where  he  dies 
before  the  mother. 

3.  A  mort^a^e  by  an  heir  on  hia  undivided 
interest  in  his  father's  land  includes  any  and 
all  interest  which  he  owns  therein,  whether  In 
possession,  reversion,  or  remainder. 

Appeal  from  Louisville  law  and  equity 
coort 

"To  be  officially  reported." 

Action  by  Daniel  Carter  against  Mary  A. 
McDaniel  to  foreclose  a  niortgaRe.  Prom  a 
judgmoit  in  defendafit's  favor,  plalntlir  ap- 
X>eal8.    Reversed. 

Lleber  &  Lincoln,  for  appellant  James  P. 
Oregory  and  B.  Raid  Rogers,  for  appellee. 

BENNETT,  C.  J.  Harrison  McDaniel  died 
Intestate  in  1875,  leaving  Ashtrenc  McDaniel, 
his  widow,  and  James  T.,  Ida  Alary,  and 
'Wesley  McDaniel,  children.  Harrison  Mc- 
Danlel's  administrator  tiled  a  suit  for  the 
settlement  of  his  estate  as  insolvent  Asb- 
trene  McDaniel,  the  widow,  intervened  by 
cross  petltlcm,  asking  the  allotment  of  dower 
in  her  deceased  husband's  land.  About  48 
acres  were  allotted  to  her,  and  the  balance 
of  the  land  was  sold  to  pay  the  debts  of  the 
deceased.  After  the  allotment  of  dower  the 
-widow  sold  the  same  to  the  appellant.  Car- 
ter, who  held  the  possession  of  It  nntil  her 
death,  which  was  in  1890.  He  also  held  the 
possession  of  it  after  her  death.  In  1870, 
James  T.  McDaniel  mortgaged  his  undivided 
interest  in  said  land  to  the  appelhut  to  ae- 
cnre  the  payment  of  $100,  and  Interest  at  tta^ 
rate  of  10  per  cent  At  the  time  of  the  al- 
lotment of  dower  said  James  was  in  the  pos- 
session of  said  tract  of  land,  and  was  forced 
to  surrender  the  possession  of  the  dower 
right  by  order  of  the  court  His  death  oc- 
curred before  that  of  Mrs.  Ashtrene  McDan- 
iel, tbe  appeUant  being  in  the  possession  of 
the  dower  land  at  the  time.  To  the  appel- 
lant's suit  to  foreclose  said  mortgage,  the 
widow  and  heirs  of  James  T.  McDaniel  re- 
sisted bis  right  to  recover,  the  widow  claim- 
ing dower  and  the  heirs  their  Inheritance, 
mid  that  tbe  appellant  was  liable  to  them  for 
rents.    A  trial  of  tbe  case  resulted  in  tbe  dis- 


missal of  the  nppelhint's  petition,  and  judg- 
ment over  against  him  for  rents. 

The  objection  to  tbe  mortgage  that  the 
dowei  interest  is  not  sufBclently  described 
is  not  well  taken,  for  the  mortgage  does  mort- 
gage Jnmes  T.  McDaniel's  undivided  Interest 
in  his  father's  land,  which  Includes  any  and 
all  interests  that  he  owned  therein,  whether 
in  i)oss(>sslon,  reversion,  or  remainder.  Was 
the  widow  of  Jnmes  McDaniel  entitled  to 
dower  In  the  said  reversionary  Interest  of 
her  husband?  It  Is  well  settled  by  this  court 
that  where  there  is  no  seisin  in  fact  or  in 
law  by  the  husband,  at  any  time  during  mar- 
riage, in  a  remainder  or  reversionary  interest, 
bis  widow  is  not  entitled  to  dower  therein. 
See  Butler  v.  Cheatham,  8  Bush,  594,  and  tho 
cases  there  cited.  But  the  widow  contends 
that.  Inasmuch  as  ber  husband  held  the  pos- 
session of  the  land  before  dower  was  allotted, 
that  fact  entitles  ber  to  dower.  We  do  not 
think  so,  because  he  held  tbe  possession  sub- 
ject to  tbe  superior  and  paramount  right  of 
the  widow  to  the  possession  of  any  part  of 
the  land  that  might  be  assigned  to  her  ns 
dower;  and,  when  she  obtained  the  posses- 
sion of  tbe  same  by  virtue  of  this  paramount 
right,  tbe  inchoate  right  to  dower  therein 
ceased.  He  stood  in  the  same  attitude  that  he 
would  have  done  if  he  bad  lost  the  right  of 
possession  by  a  superior  title.  The  appellant 
having  held  the  possession  of  the  dower  aft- 
er the  death  of  Jlrs.  Ashtrene  McDaniel,  he 
Is  responsible  to  the  heirs  of  Jamos  McDan- 
iel for  tbe  rent  of  the  same  as  long  as  be 
held  it  after  her  death.  The  case  is  revers- 
ed, with  direction  to  subject  one-third  of  the 
dower  interest  to  the  appellant's  mortgage 
debt,  and.  If  he  has  lost  the  right  to  Interest 
on  the  debt,  to  disallow  the  same,  and  to  dis- 
allow the  widow's  claim  to  dower,  and  to  off- 
set the  appellant's  debt  with  the  amount  of 
rent  that  may  be  due  the  heirs,  and  for  fur- 
ther proceedings  consistent  with  this  opinion. 


JOHNSON  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Sept  23, 
1898.) 

HomOlDS— SkLJ-DsFENSB— COHTISOAJJCS— Ilf- 
pSiLCHIHa  ABSSm  WiTNBSB. 

1.  On  a  trial  for  murder,  it  appeared  that 
defoidant  feared  that  deceased  would  rep<»t 
him  to  the  federal  marshal  for  carrying  on  an 
illidt  still,  and  that  each  had  threatened  to 
Ull  the  other.  On  the  day  of  the  homicide, 
deceased,  wholly  unarmed,  was  with  others  at 
defendant's  still,  and  defendant  two  or  three 
times  challenged  deceased  to  strike  him.  De- 
ceased finally  did  so,  knocking  him  down,  but 
made  no  attempt  to  do  anything  farther,  when 
defendant  lying  on  his  back,  fired  his  pistol, 
killinfr  deceased.  Bdd,  that  an  instruction  that 
the  killing  was  not  justifiable,  on  the  grannd 
of  self-defense,  if  defendant  brought  on  the 
difficulty  with  deceased,  "and  sought  hia  life," 
was  not  misleading  as  authorizing  the  jury  to 
convict  if  the  difliculty  was  brought  on  by  de- 
fendant innocently,  and  with  no  felonious  or 
unlawful  intent 

2.  The  fact  that  defendant  was  on  his  own 
premises  at  the  time  of  the  homicide  does  not 
render  erroneous  an  instrnction  that  the  killing 
was  not  Justifiable  on  tbe  ground  of  self-^e- 
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feuM  imltss  defendant  had  no  saCa  means,  or 
apparently  safe  means,  of  protection,  but  to  kill 
deceased,  since  the  jury,   ia  finding  defeiulujit 

Sntlty  of  mnrder,  thoueu  he  had  been  knocked 
own  by  deceased,  must  Ikaye  believed  tkat  he 
was  aevec  in  anx  danger  from  which  be  woa 
required  to  escape. 

3.  A  continuance  in  a  capital  case  on  the 
grmind  of  the  absence  of  a-  witness  is  properiy 
denied  where  four  years  have  elapsed  between 
the  finding  of  tha  indictment  and  the  trial,  and 
the  affidavit  as  to  what  the  absent  witnesses 
would  testify  is  admitted  as  a  deposition. 

4.  AVhere  the  affidarlt  as  to  what  an  ab- 
auat  witness  would  testify  t»  is  admitted  in 
evidence  as  a  deposition  so  as.  to  prevent  a 
continuance,  the  reputation  of  the  absent  wit- 
ness may  b^  impeached  by  the  commonwealth. 

Appeal  from  circuit  court.  Pike  couuty. 
"To  be  offlclall]t  rsfported." 
Joseph    Jobusoa    was    indicted    and    con- 
victed of  murder,  end  appeals.    Affirmed. 

Stewart  &  Stewart,  tor  appellant.  Wm.  J. 
MeadBldt,  for  tAe  Commo&wealth. 

HAZBLRIGO,  J.  The  appeMant  was  In- 
dicted for  the  murder  of  WllHam  King  at 
the  February  to-m,  1880',  of  the  Pike  chrcnlt 
court  At  the  Mardl  term,  1803,  he  was  put 
upon  trial,  convicted,  end  sentenced  to  the 
penitentiary  for  life;  Assigning  various  ffl> 
rors,  he  has  appealed  to  this  court.  It  ap- 
pears ttiat  the  accused  had  a  stlUbense 
■where  he  made  brandy.  King  was  his  nei^- 
bor,  and  appears  to  have  frequented  the 
pS&ce;  at  times  getting  something  to  drink, 
and  at  ether  times  falling.  Appdiant  was  tn 
dread  test  King  would  reiwrt  him'  1»  the 
marshal,  and  the  proof  Is  abundant  that  he 
had  on  several  occasions'  threatened  to  kl9 
the  deceased.  On  the  day  of  the  kilting, 
when  he  saw  King  coming,  lie  said,  "There 

comes    a    d d    dangerous    man;"    allud^- 

Ing,  as  we  gather  from  the  proof,  to  the 
danger  of  being  reported  to  the  marshal'. 
Several  personi  had  gathered  there  on  that 
occasl<Ri,  (Sunday  morning,)  and  were  en- 
gaged In  drinking  brandy.  Appellant  said, 
during  the  morning,  that  "that  day's  work 
would  ruto  Wm."   He  was  also-  heard  to'  say, 

that  mjamlng,  "I'U    tte    d> d  if  BiK  Ekag 

shall  bother  me  any  more."  He  got  Into  a 
ro-w  with  one  Moynard,  in  which  King  acted 
as  peacemaker.  He  saiol  t»  King  that  "if  he 
was  ai  friend,  of  Maynard,  he  was  no  fsiend 
of  hfti."'  King  answered  that  he  was  a: 
friend  of  both.  He  "gave  King  tha  d— d: 
lie"  twice  or  move.  This  was  down  at  a:  galls 
some  distance  firom  the  stlllhouse.  Appel- 
lant then.  Invited  King  to  go  and  get  a  drink, 
audi  tb^  waU«d  oft  arm  la  arm,— both  drunk 
or  drinking;  and  so,  indeed,  were  all  the 
parties  present  Johnson,  had  a  gnn  and  a 
iristqL  King  was  wholly  unarmed.  After 
getting  perhaps  a  bundred  yards  from  the 
gate,  Johnson  was  seen  to  pat  his  cheek  at 
King,  and  was  heiu'd  to  say,  by  one  witness. 
nearet  thaa  the  others,  "Hit  me  if  you  dare."* 
He  did  this  two  or  three  times,  when  King 
knocked  bkn  down  with  his  fist  and  wa» 
stanUiig  over  him  quietly,   with  his  head 


bung  down,  but  making  no  demonstratloik 
or  effort  to  do  anytbitag  further.  He  b&A 
nothing  in  his  hands.  Johnson  after  faSfng, 
and  while  on  his  ba<*,  flred  with  bis  ptstol,^ 
striking  King  in  front  who  therenpon  feU. 
He  died  the  next  mornlBg.  The  defendant 
proved  that,  on  several  occastons  prevlons- 
to  the  killing,  King  had  threatened  to  kiD 
him,  and  on  one  or  two  occasions  bad  made 
some  effort  to  do  so,  and  on  the  day  of  the 

trouble  called  him  a  d d  liar.    He  testified 

that  King  knocked  him  down,  and  he  knew 
nothing  for  a  short  time,  and  when  be  re- 
covered consciousness  he  sair  Kiag  stwpbqr 
over  him,  with  a  rode  In  his  hand.  In  a 
threatening  attitude;  and  is  corroborated  by 
his  daughter,  and  perhaps  another  witness. 
This  la  not  corroborated,  however,  by  tbe 
other  witnesses. 

The  appeOant  complains  of  all  the  lB8trui> 
tions  givai,  but  most  seriously  of  tha  qnatt- 
ficatlon  of  his  right  of  self-defense  as  glveB 
in  the  fburtli.  By  the  first  second;  and 
:  thdrd  InstructloaB  was  given  the  law  as  to 
murder,  mandaughter,  and  what  tke  Ssdhig^ 
should  be  In  case  of  doubt  as  to  the  degjree 
of  guilt  By  the  fourth  they  were  told  that 
mere  threats  made  by  the  deceased  to  take 
the  defenda^^t's  life  would  not  excuse  or  Jus- 
tly the  defendant  In  taking  the  life  oaC  Kin& 
unless  they  should  believe  from  the  evidence 
tbat  at  the  time  Johnson  klUed  Kiag,  if  he 
did  idll  him,  defendant  believed,  and  bad 
reasonable  greonda  to  believe,  that  King  was 
about  to  carry  out  said  tbreatSi  and  take 
his  life,  or  inflict  on  him  great  bodily  harm, 
and  that  there  were  no  other  sirfe  means,  or 
apparently  safe  meam,  of  protectloB  or  es- 
cape, but  to  kiU  King;  and  if  tbe  Jury  so  be- 
lieve and  find,  they  should  excuse  him,  on 
the  groimdB  of  self-defense-  and  apparent 
necessity,  and'  find  him  not  guilty,  "unless 
the  Jury  should  further  bellere  ttom  the  evi- 
dence that  at  the  time  of  tbe  kUfIng  of  Khjg, 
the  defendant  brought  on  the  difficulty  with 
bim,  and  sou^t  bts  Iif\e;  and,  if  they  sbouM 
so  beJSeve,  they  cannot  exciuse  or  acquit  him- 
upon  the  grounds  of  self-defense  or  appar- 
ent necessity."  In  a  subsequent  tnstmction. 
the  law  as  to  reasonable  doubt  was  given. 

It  is  contended  that  this  court,  in  Allen  v. 
Com.,  »  S.  "W.  Hep.  708,  held  that  the  Jury- 
should  be  required  to  believe  beycmd  a  rea- 
sonable doubt  "that  the  accused  wiHfnily 
brought  on  tbe  difficulty  wltb  the  deceased, 
for  tbe  purpose  and  with  tiie  formed  design 
to  kill'  him,  or  inffict  serious  injuries  on  hto 
person,  before  th^  were  authorized  to  de- 
prive the  accused  of  his  right  «f  self-de- 
fensa"  It  is  argued  that  the  difficulty  may 
liave  been  "brought  on"  with  no  felonious 
or  unlawful  intent  or  even  innocently;  and 
such.  Indeed,  has  been  tbe  criticism  of  this 
court,  in  several  recent  cases,  on  both  the 
form  and  substance  of  instructions  similar 
to  this  one.  The  expression  "brou^t  on"' 
has  been  said  to  give  the  Jtiry  too  much 
latitude;  to  leave  out  of  view  the  intention 
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upon  the  part  of  Uta  «oanaed,  and  0»  maa- 
oer  of  biin^og  <«ii  the  difficultr.  in  ^olte 
■A  recent  case  it  waa  bdd  to  be  probably  prej- 
«idlcial  to  the  rights  of  the  deifeadaiit,  he- 
'Caase  he  had  gooe  to  the  houae  of  the  de- 
■oeased,  when  an  altercation  occurred,  wUcb 
flnally  resulted  in  the  defendant  killing  his 
Antngonist  It  was  thought  the  court  in- 
dicated to  the  jury  by  his  merely  going 
tbero,  innocent  tliough  he  was  of  any  inten- 
tion to  harm  Uie  deceased,  that  this  was 
"bringing  on"  the  difBoilty,  in  the  'broad. 
<neaning  of  the  InstructloB.  Therefore  it 
was  said  that  the  intention  with  whidi  the 
dUUculty  was  brought  on  must  "be  submitted 
to  the  jniy.  That  Intention  must  be  to  UIl 
-or  seriously  Injure,  and  must  be  confined  to 
tbe  immediate  occasion  of  the  UlUng.  In 
tlie  present  case  the  Jury  were  required  to 
t>elieye  that  tbe  accused  brought  on  the  diffi- 
culty at  the  time  of  the  MUlng,  and  was 
then  and  there  seeking  tbe  life  of  tbe  de- 
ceased, before  tbey  could  deprtre  him  of  the 
rifitit  eC  fldf-defeme.  Ilrere  was  no  etrcam- 
stance  In  proof,  prior  to  the  kSllBg,  tn  which 
tiie  accused  figured  as  an  Innoceirt  factor, 
jind  yet  wfaicb  might  have  been  thought  by 
the  Jury  to  have  brooght  on  the  ^Hfficulty, 
-foad  by  which  Ibe  Jury  might  have  been  mis- 
led. Tlie  feloidous  Intent  with  which  tlie 
difficrdty  mist  Iw  believed  by  the  Jury  to 
'•ui'^  been  brought  on  sofllcieBtly  ai^pears 
trotm  the  use  ot  the  terms  ''^ad  sovght  his 
life."  And,  ■Maifeotly,  these  tienm  werewtt 
■crisaBderartood.  Tliongh  net  strictly  or  le- 
«aUy  so  airt,  they  are  suggestlire,  to  the  enU- 
nary  vilnd,  of  most  sefailoaB  design.  Tt> 
■week  a  man's  Ute  la  tte  embodlmeiit  at  nitai- 
inol  Inteut,  and  sngsestlve  of  the  foalest  as- 
«assinatlniL  And  that  the  Accused  tiius 
"soufffat  tte  Ufe"  of  KiDg  mt  the  time  of  km- 
is«  him  the  Jury  are  told  to  fodleve  lief  ore  de- 
prtTing  fahn  of  the  rigb>t«f  aeit-deteose.  More- 
ovec,  wiMB  the  commoawedlth  esiabllrix< 
the  tect  that  tte  accused  had  threatened  to 
tabs  the  Ufe  ^  the  deceased.  It  was  set  Uttm 
a.  Bsesttos  merely  of  his  aecessaiy  seif-de- 
Cenae  tliat  vas  before  the  Jury.  Hla  w^hole 
jirerious  eoaduct  t»wards  tbe  deoeassd,  and 
deelai-atious  oeDcemiqg  Mm,  wetie  uader 
scrutiny;  and  l^  these  evidences  of  hostility 
and  eamlty  the  Inteation  of  the  accused  was 
properly  gathered  at  the  time  of  the  fatal 
meeting.  Under  tbe  facts  submitted  to  the 
iurg  in  this  case,  we  ttilnk  it  tmpnairiHi^>  xi^- 
the  Jury  to  hare  l>een  misled  by  ttiis  in- 
struction. By  a  subsequent  and  independ- 
ent instruction  the  defendant  was  ^ren  the 
osoal  law  of  self-defense  without  qualifica- 
tion. 

It  It  further  urged,  on  the  authority  of 
Bledsoe  v.  Com.,  (Ky.)  7  S.  W.  Rep.  884,  that 
the  Instructions  should  not  have  been  qualified 
Ity  the  expression,  "other  safe,  or  apparently 
safe,  means  of  protection  or  escape^'  that  as 
the  kUIlng  was  on  the  premises  of  the  ac- 
eased,  as  In  the  Bledsoe  Case,  he  was  not 
Imniid  to  fle^  bat  had  Hie  rl^ght  to  stand 


and  defend  UmsoU.  But  the  merest  ^aaoe 
at  tbe  evidence  will  show  that  these  words 
of  qualification  wo-e  not  misleading.  If  ever 
itntllcable,  it  was  when  the  defendant  was 
on  his  back  on  the  geanoA.  If  there  was 
ever  a  time  when  he  was  In  danger,  or  could 
have  raoaonaUy  believed  himself  to  be  In 
danger,  it  was  when  he  was  knocked  down; 
and  there  was  then,  manifestly,  no  possible 
avenue  of  escape  from  the  danger.  It  is 
evident  the  Jury  thought  that  he  was  never 
in  any  danger  from  which  he  was  required 
to  escape,  and  so  found  him  guilty  of 
murder. 

Instruction  6,  as  to  the  Jury  Jud^ng  of 
the  character  and  credibility  of  the  wit- 
nesses, was  not  prejudicial.  The  effort  of 
the  commonwealth  to  Impeach  the  character 
of  some  of  the  defendant's  witnesses,  while 
tt  alfected  their  general  moral  character  to 
some  extent,  resulted  In  establishing  over- 
whdmingly  their  reputation  for  truth  and 
Teradty. 

The  motton  "tar  a  centlnusmco  was  proper- 
ly overruled.  The  Indictment  was  fduad  In 
Fsibruary,  1889,  and  the  defendant  was 
brotight  to  trial  some  four  years  thereafter. 
"Hie  atfidavlt  disclosing  what  the  absent  wit- 
nesses woold  testis  was  read  as  a  deposi- 
tion. Nor  did  the  eonrt  err  In  aHewing  the 
commonweaHh  to  tmpea*  or  atljempt  to  Im- 
peatb  tbe  i^putaflon  -of  Uie  absent  witaesseB. 
Their  testtmony  was  placed  ea  the  same 
Sooting  as  that  of  witnesses  who  were  pres- 
ent, and  thetr  tAaraeters  wibjeet  to  ifce  sane 
tests.  W«  think  that  the  defeadaat  efbtalned 
a  fair  trial,  and  the  judgment  is  afiBrmed. 


BNTCrXBAKEB  v.  PADTTCAH,  T.  &  A  B. 
CO. 

(Coort  of  Attpeaia  ot  Eentsckj.   SepL  Sfit 
18!)3.) 

GAUiaiis— SnonoK  op  PABanraas  — fiavustf.  fo 
Pat  CzTBiL  Faslx. 

1.  The  rules  of  a  railroad  company  re- 
quired passengers  without  tickets  to  pay  S> 
oeota  extra  fare,  to  be  refu»ded  oa  oresesta- 
tioo  to  a  ticket  a«ent  of  «  "rebate  dieck"  to 
he  furnished  to  the  passenEer  by  the  ooa- 
ductor  when  he  collected  the  cash  tare.  Hdd, 
that  a  paaseDKcr  who,  with  kaowledge  af  sudt 
reKslatisn,  enters  a  traia  without  purchaahig  a 
ticket  when  he  has  opportuaity  so  to  do,  can- 
not recover  for  his  expulsion  from  the  train, 
withoot  TDdeacEM  tir  violence,  for  bis  failure  to 
{My  the  extra  far& 

2.  Where  a  passenger  could  have  pur- 
chased a  round-trip  ticket  at  the  station  where 
he  took  the  train,  the  fact  Hiat  there  was  no 
tioket  station  at  hia  ipoint  at  datinotion,  Ijhns 
nreveating  him  from  buying  a  ticket  home, 
does  not  excuse  his  refusal  to  pay  the  extra  25 
cents. 

Appeal  from  cotirt  of  common  pleas,  Mc- 
Cra(>ken  county. 

"To  be  officially  reported." 

Action  by  W.  H.  Snellbaker  against  the 
Padncah,  Tennessee  &.  Alabama  Railroad 
Company  for  ejection  from  one  of  defend- 
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ont'a  trains.  From  a  Judgment  In  defend- 
ant's favor,  plaintltr  appeals.     Affirmed. 

O.  H.  Thomas,  for  aiveUant  Reed  and 
HusbandB  &  Husbands,  for  appellee. 

HAZBLRIOG,  J.  Upon  bis  refusal  to 
pay  the  condnctor  of  the  apitellee  25  cents 
in  addition  to  the  usual  fare  between  the 
station  at  which  he  took  passage  and  that 
of  his  destination  on  the  line  of  app^ee's 
road,  the  appellant  was  ejected  from  the 
passenger  coach  of  the  appellee.  He  sued 
for  damages,  and  upon  a  trial  of  the  case 
the  Jury  found  a  verdict  for  the  appellee. 
The  appellant's  motion  for  a  new  trial,  based 
upon  various  grounds,  liavlng  been  overruled, 
be  has  appealed  to  this  court. 

The  facta  eetabllMhed  by  the  proof  and 
necessary  to  be  considered  by  us  in  testing 
the  accuracy  of  the  instructions  of  which  the 
appellant  seriously  complains,  are  about 
these:   Vpon  the  completion  of  its  road,  in 

1890,  the  appellee  established  a  numtier  of 
stations  between  Paducah,  in  this  state,  and 
Paris,  Tenn.,  these  being  its  terminal  points. 
Some  of  these  were  ticliet  stations  and 
others  not,  being  luiown  as  mere  "flag  sta- 
tions." A  rule  or  regulation  was  promul- 
gated when  it  began  business,  and  of  wliich 
notice  was  given,  to  the  effect  that  passen- 
gers entering  the  train  without  tlcliets  would 
be  required  to  pay  25  cents  extra  far&  This 
sum,  however,  was  to  be  refunded  to  them 
upon  presenting  to  any  ticket  agent  on  tb4 
roud  what  was  caUed  a  "rebate  cbedt," 
which  was  to  be  furnished  the  passenger 
by  the  conductor  when  he  collected  the  cash 
fare.  Of  the  location  and  nature  of  these 
flag  and  ticket  stations  and  of  this  rule  of 
the  appellee  the  appellant,  from  the  proof, 
bad  ample  luiowledge.  He  was  a  large  lum- 
ber dealer,  quite  a  traveler,  and  from  his 
own  statements  had  studied  this  rebate  ques- 
tion. In  a  discussion  with  some  of  the  em- 
ployes of  the  appellee  a  few  days  only  be- 
fore be  embai-ked  on  the  trip  resulting  in 
his  explusion  from  the  train,  he  had  de- 
clared that  the  rebate  system  was  unlaw- 
ful, and  that  every  man  who  had  been  put 
off  for  nonpayment  of  this  excess  had  re- 
covered damages.  Round-trip  tickets  were 
kept  for  sale  at  Paducah  and  other  ticket  sta- 
tions for  all  points  on  the  road,  and  of  this  the 
appellant  must  have  known,  as  be  had  trav- 
eled over  this  road,  and  on  divers  occasions 
had  gone  out  from  Paducah  to  flag  and 
ticket  stations  thereon,  tising  on  one  or  more 
trips  "the  rebate  check."  He  resided  at 
Paducah,  and  on  the  morning  of  June  4, 

1891,  bougtrt  a  ticket  to  Oaks,  the  first  sta- 
tion south  of  that  city,  and  some  WA  miles 
distant.  Upon  bis  request  he  was  allowed, 
without  further  charge,  to  go  on  to  Burk- 
holder's  mill,  about  1^  miles  further,  where 
a  large  sawmill  was  being  operated,  and 
where  he  had  business.    AUter  transacting 


his  business,  he  started  to  walk  back  to 
Oaks,  the  regular  flag  station,  when  he  was 
informed  by  Judge  Burkholder  that  he  In- 
tended flagging  the  train  at  the  mill,  and 
he  could  there  take  passage.  He  did  so,  and 
when  he  was  approached  on  the  train  for 
his  fare  he  offered  the  usual  sum  to  the  con- 
ductor. Some  discussion  occurred,  the  con- 
ductor explaining  liis  situation,  and  the  ne- 
cessity for  obeying  the  rules  of  his  gaperlor 
officers,  and  the  appellant  insisting  that  he 
luiew  the  law  of  the  case,  and  his  rights  hi 
the  premises.  The  dispute  ended  in  the 
courteous  expulsion  of  the  appellant  from  the 
train,  wiithout  rudeness  or  violence  beyond 
the  gentie  laying  of  the  conductor's  hands 
on  the  appellant's  arm,  and  politely  helping 
him  down  the  steps  of  the  train  at  or  near 
Oaks,  from  which  point  the  appellant  walk- 
ed to  Paducah,  and  instituted  his  action. 
Upon  this  state  of  case  the  court  Instructed 
the  Jury  to  find  for  the  plaintiff,  unless  they 
t)elieved  from  the  evidence  tliat  the  appellee 
liad  adopted  the  rule  or  regulation  the  nature 
of  which  we  have  explained,  and  that  re- 
turn or  round-trip  tickets  were  kept  for  sale 
at  Paducah  for  Oaks,  and  that  the  appel- 
lant, prior  to  his  trip,  knew  of  the  rule 
and  of  the  fact  that  such  tickets  were  kept; 
in  wMch  event  they  were  to  find  for  the 
appellee.  An  additional  instruction,  defin- 
hig  the  measure  of  damages,  was  given, 
and  one  charging  them  to  find  only  actual 
damages  if  they  believed  that  the  appel- 
lant had  purposely  taken  passage  on  the 
train  in  order  to  be  ejected,  and  for  the 
purpose  of  instituting  suit.  The  first  instruc- 
tion is  the  only  one  we  need  notice. 

If  the  appellant,  before  starting  on  bis 
trip,  knew  that  he  would  t>e  required  to  pay 
25  cents  extra  upon  being  found  without 
a  ticket,  either  as  he  went  to  or  returned 
from  Oaks,  and  that  be  could  purchase  at 
Paducah,  if  he  desired,  a  ticket  to  Oaks  and 
back,  and  thus  avoid  this  deposit  of  25  cents, 
upon  what  principle  shall  he  be  allowed  to 
complain  of  his  failmre  to  buy  a  return 
ticket?  Certainly  upon  none,  unless  the  re- 
quirement of  the  Regulation  is  unreasonable. 
Whatever  knowledge  may  be  attributed  to 
him  of  the  location  of  these  stations  and  of 
the  rules  and  regulations  of  the  company, 
he  is  not  bound  to  comply  with  them  if  they 
are  oppressive,  or  unreasonably  inconvenient 
to  him;  but  wliat  is  there  unreasonable  or 
oppressive  in  this  rule?  The  passenger  does 
not  In  fact  i>ay  a  cent  additional  fare,  and 
this  Inconvenience  of  presenting  his  "rebate 
check"  at  the  end  of  his  Journey  and  get- 
ting his  money  is  not  more  than  the  incon- 
venience of  paying  his  money  and  getting 
his  ticket  when  he  starts  on  bis  trip;  and 
that  he  may  be  required  to  so  purchase  his 
ticket  before  entering  the  train  is  admitted 
on  all  hands.  Even  additional  fare  is  al- 
lowed to  be  collected  and  retained  if  a  pas- 
senger fails  to  provide  bimsdf  with  a  ticket 
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when  he  can  do  so.  It  conatnntly  occurs 
that  wben  round-trip  tickets  are  on  sale, 
nnd  a  careless  pasiisenger  falls  to  buy  one, 
and  bis  cotraveler  does  buy,  the  one  pays 
more  than  the  othci-  for  being  carried  the 
same  distance.  In  this  case  the  appellant 
nctiiully  paid  no  more,  and  only  subjected 
himself  to  a  very  slight  inconreuience;  while 
to  the  road  the  role  was  obviously  of  great 
pecuniary  Importance.  But  it  is  urged  that, 
there  being  no  ticket  station  at  Oaks,  the 
appellant  could  not  have  bought  a  ticket  en 
route  home,  and  ought  not  to  be  incon- 
venienced by  not  having  one.  The  answer 
is,  there  was  a  stivUon  at  the  starting  point, 
at  which,  by  the  purchase  of  a  ticket,  the 
supposed  inconvenience  could  have  been  pro- 
vided against.  We  are  not  considering  a 
01)  se  where  a  passenger  has  noit  had  an  op- 
portTinity  to  provide  himself  with  a  ticket 
The  Oregon  and  Pennsylvania  cases  relied 
(in  by  appellant  were  such  cases.  On  many 
of  the  great  trunk  lines  of  the  country  the 
collection  of  this  excess  is  omitted  imder 
the  express  provisions  of  the  regulation  when 
passengers  are  taken  on  at  "nonticket"  sta- 
tions, or  when  children  or  Infirm  persons 
iire  traveling  alone,  and  do  not  have  money 
sufficient  to  pay  the  excess.  There  are  no 
circumstances  surrounding  the  appellant 
which  render  the  application  of  this  rule  to 
him  unreasonable  or  harsh.  Ordinarily,  a 
prompt  compliance  with  the  reasonable  re- 
quests of  these  carriers  conduces  largely  to 
the  safety  of  the  traveler;  and  we  hesitate 
to  interfere  with  rules  which,  by  facilitating 
the  business  of  the  company,  inures  in  the 
end  to  the  benefit  of  the  pubSc.  The  bur- 
den of  proof  was  properly  placed  on  the  com- 
pany. It  admitted  the  expulsion,  and  plead- 
ed facts  authorizing  It,  which  were  denied 
by  the  plaintiff.  The  rulings  of  the  court 
as  to  the  pleadings  and  on  the  competency 
of  the  proof  were  substantially  correct  On 
the  whole  case,  upon  the  law  and  the  facts 
as  they  appear  in  this  record,  the  finding  of 
the  Jury  could  not  have  been  otherwise. 
Judgment  afllrmed. 


BRILL  V.  RACK. 

(Court  of  Appeals  of  Kentucky.    Oct  8, 1893.) 

Cakobllation  or  Cbattbl  Mortoaoe — Fbaud. 

A  chattel  mortgage  given  to  secare  the 
price  of  a  stock  of  goods  sold  by  the  mort- 
gagee to  the  mortgagor  cannot  be  set  aside  on 
the  ground  that  the  sale  was  procured  by  the 
fraud  of  the  mortgagee,  where  no  attempt  is 
made  to  rescind  the  sale  itself. 

Api>eal  from  chancery  court,  Pendleton 
county. 

"Not  to  be  officially  reported." 

Action  by  George  Brill  against  Fred  Rack 
to  "iTi<H»i  a  chattel  mortgage.  From  a  decree 
in  defendant's  favor,  plalntUF  appeals.  Af- 
firmed. 


John  H.  Barker,  for  appellant  Leslie  T. 
Applegate,  for  appellee. 

BENNETT,  0.  J.  The  appellant  bought 
the  appellee's  bakery  and  fixtures  at  an 
agreed  price,  and  gave  his  note  for  the  de- 
ferred payment  and  executed  a  mortgage 
on  said  bakery  and  fixtures  to  secure  the  pay- 
ment of  the  note.  This  suit  is  brought  to 
set  aside  the  mortgage  upon  the  ground  that 
the  contract  was  obtained  by  the  appellee's 
fraud;  but  the  mortgage  is  not  attacked  as 
having  been  obtained  by  fraud.  The  sole 
question  is,  can  the  mortgage  be  set  aside 
upon  the  ground  that  the  contract  was  ob- 
tained by  fraud  without  also  seeldng  to  set 
aside  the  contract,  but  permitting  it  to  stand 
in  full  force?  The  mortgage  was  given  to  se- 
care the  payment  of  the  debt  and,  as  long 
as  the  debt  stands  in  full  force,  the  security 
ought  likewise  to  stand  In  full  force,  unless 
that  is  attacked  for  fraud.  To  allow  the  ap- 
pellant's contention,  the  case  would  stand 
thus:  The  contract  would  stand  in  full 
force,  and  the  mortgage  would  be  set  aside, 
and  the  appellant  would  dispose  of  the 
mortgaged  property,  and  the  appellee  go 
whistling  for  his  money.  The  Judgment  Is 
affirmed. 


XOUNG  et  ax.  v.  MOREHEAD  et  al. 

(Court  of  Appeals  of  Kentucky.    Oct.  3,  1S93.) 

Wiu/— Nature  or  Estate  Devised — Dower. 

1.  A  will  devised  to  testator's  wife  "one- 
third  of  my  entire  estate,  real  and  personal, — 
that  is,  she  is  to  have  all  the  land  during  her 
life," — and  directed  that,  "the  remaining  two- 
thirds  of  my  estate"  shou)d  go  to  his  son,  and 
declared  that  "my  will  is,  at  the  death  of  my 
wife,  then  all  her  aforesaid  part  to  go  to  my 
son.''  Hdd.  that  the  words  she  is  to  have  all 
the  land  duria;  her  life"  enlarged  testator's 
seeming  intention  of  giving  her  only  a  one- 
third  interest  in  the  realty;  that  she  took  a 
life  estate  in  all  of  testator's  land,  with  re- 
mainder on  her  death  to  the  son;  and  that  the 
devise  of  the  remaining  two-thirds  to  the  son 
applied  only  to  the  personalty. 

2.  Where  a  remainder-man  dies  before  the 
life  tenant,  his  widow  is  not  entitled  to  dower, 
as  he  never  was  in  possession  of  the  remainder 
interest. 

Appeal  from  circuit  court,  Allen  county. 

"To  be  officially  reported." 

Action  by  Thomas  L.  Young  and  wife 
against  T.  J.  Morehead  and  others  for  the 
recovery  of  dower  in  behalf  of  Mrs.  Young. 
From  a  Judgment  in  defendants'  favor,  plain- 
tiffs appeah    Affirmed. 

Porter  &  McQuown,  for  appellants.  W.  B. 
Settle  and  John  B.  I>u  Bose,  for  appellees. 

HAZELRIGG,  J.  If,  under  the  wiU  of  Al- 
exander Stephens,  who  died  in  Allen  county 
in  1852,  his  widow  took  an  estate  for  life  in 
Us  realty,  then  the  son  of  the  testator,  who 
died  before  the  widow,  was  not  seised  of 
any  part  thereof,  and  his  (the  son's)  widow  la 
not  entitled  to  homestead  or  dower.  If,  how- 
ever, the  widow  took  an  estate  In  only  one- 
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third  c^  the  realty,  and  the  son  took  the  re- 
maining two-thirds,  oa  he  lived  on  the  l&nd 
with  bis  mother,  his  widow  would  be  enti- 
tled at  any  rate  to  dower.  If  not  to  a  home- 
stead. The  will,  after  some  preliminaries  not 
aeeeeBary  to  notice,  and  omitting  the  fifth 
dause,  appointing  an  executor,  is  as  foUovro: 
"Secondly.  That  I  giye  and  bequeath  to  my 
beloved  wife,  Mary  Catheifne,  one-third  of 
my  entire  estate,  real  and  personal;  that  Is, 
she  Is  to  have  all  the  land  during  her  life. 
Third.  I  give  and  bequeath  to  my  son,  James 
Grittendon,  the  remaining  two-thirds  of  my 
estate.  Fourth.  If  In  the  event  of  my  sod's 
death  in  infancy,  my  will  is  that  his  part  go 
to  hie  mother."  "Sixth.  My  wiU  is,  at  the 
death  of  my  wife,  Mary  O.,  then  all  her  afore- 
said part  to  go  to  my  acm,  James  Crttten- 
don." 

The  app^lants,  who  were  the  plaintiffs  be- 
low, are  the  widow  of  James  O.  Stephens, 
SOD  of  the  testator,  and  her  present  husband, 
Thomas  L>.  Young.  They  insist  that  the  wid- 
ow of  the  testator,  Mary  Catherine,  took  an 
estate  for  life  in  only  one-third  of  the  estate; 
that  this  is  shown  in  the  succeeding  elanse^ 
givioj;  the  son  "the  remaining  two-thirds;" 
that  tlie  words,  "that  Is,  she  is  to  have  ail  the 
land  during  her  life,"  are  words  redoclng  or 
restricting  the  devise  of  one-third,  that  stood 
as  one  In  fee,  to  a  life  estate;  that  the  sen- 
tence was  Intended  to  read,  "I  give  to  my 
wife  one-third  of  my  entire  estate,  real  and 
personal,  bat  she  is  to  have  the  land  thus 
devised  to  her  during  her  life  only;"  and  that 
such  must  be  the  construction,  if  effect  be 
given  to  the  devise  to  the  soii  of  "the  re- 
maining two-thirds  of  the  estate,"— a  devise 
Importing  an  immediate  taking  by  him  in 
tee.  However  plausible  this  may  seem,  and 
ts,  we  are  constrained  to  think  that  tiie 
words,  "she  is  to  have  all  the  land  during  her 
life,"  mean  Just  what  they  say.  Having 
^ven  ber  <»e-thlrd  of  tl>e  estate,  real  and 
perscnal,  he  remembers  the  Infancy  of  bis 
son,  his  dependence  on  his  mother,  and  the 
fact  that  upon  her  will  devolve  his  care  and 
orerslght.  He  enlarges  his  seeming  original 
intention,  and  provides  that  she  is  to  have 
all  the  land  during  her  life.  This  gives  her  a 
home,  and  the  small  farm  of  some  140  acres, 
on  which  to  sustain  herself  and  eon.  The  re- 
maining two-thirds  given  the  son  consist, 
necessarily,  of  two-thirds  of  the  personal  es- 
tate, and  are  taken  absolutely.  It  is  all  that 
is  left  That  which  remains  Is  left  after  the 
wife  gets  what  Is  specifically  given  her.  He 
gets  two-thirds  of  the  estate  "remaining"  mi- 
dlsposed  of.  Should  the  son  die  in  infancy, 
"his  part,"  which  is  two-thirds  of  the  person- 
alty, is  given  the  mother;  and  upon  her 
death,  according  to  the  sixth  clause,  her  part 
goes  to  the  son,  in  accord  with  the  construc- 
tion giving  her  a  life  estate,  with  remainder 
to  the  BOO,  should  he  sorvive  her.  The  son 
intermarried  with  the  appellant,  and  died  be- 
fore coming  into  possession  of  this  remainder 
interest;    and  hence  she  is  entitled  to  nd- 


tber  dower  nor  homestead.  The  only  diflienl- 
ty  we  have  in  adapting  this  constraetion  lies 
In  the  tact  that  by  it  we  restrict  the  devise  tn 
the  son  in  the  third  chinse  to  an  interest  odI.t 
In  two-thirds  of  the  personalty;  but  when  we 
consider  the  sixth  clause  in  coimection  with 
it,  giving  him  the  whole  after  her  death,  we 
think  the  meaning  of  the  testator  becomes 
reasonably  plain. 

The  suggestion  is  not  withont  force  that.  It; 
the  second  clause,  the  widow  took  one-tliiid 
the  land  in  fee,  but  was  to  have  the  wliole 
land  during  Ufe.  Then  the  "remaining  two- 
thirds"  OC  the  estate  would  o^nslst  of  reilty 
and  personalty,  thongh  the  son  wonld  talce 
the  realty  subject  to  the  life  estate  of  las 
mother.  The  elxth  clause,  however,  giving 
the  whole  of  the  wife's  part  to  the  son  at  ber 
death,  is  inconsistent  with  her  taking  one- 
third  In  fee,  unless,  as  suggested  by  counsel, 
the  testator  was  making  provision  for  the 
disposition  of  the  wife's  part  in  case  of  her 
death  before  his  own,  which  Is  not  improba- 
ble. The  only  question  here,  however,  is 
whether  the  widow  took  a  life  estate  In  the 
whole.  The  express  words  to  that  effect,  it 
seems  to  us,  must  control,  even  though  th^ 
be  not  perfectly  reconcilable  with  the  sup- 
posed meaning  of  some  other  dause.  Judg- 
ment affirmed. 

BOONE  V.  NBVIN. 

R0W.4N  V.  SAHB. 

(Oonrt  of  Appeals  of  Kentucky.     Oct.  10, 
1S93.) 

STBBST  iMFBOVaKBNTa — AssBssmirBi. 
Under  the  provision  of  a  dtr  charter 
that  assessments  for  street  improvements  Bluili 
be  made  on  the  whole  of  each  quarter  of  the 
square  binding  on  the  ImprovemeBts,  all  prop- 
erty in  a  qniirtix  square  is  anbjeet  to  dte  as- 
sessments, though  the  improvements  extend 
along  only  a  part  of  its  face. 

Appeal  from  Xxiaisvllle  law  and  eqnily 
eoort. 

"Not  to  be  officially  reported." 

Actions  by  Joseph  Nevio  against  B.  H. 
Boone  and  others.  From  Jodgmeata  for 
plaintiff,  defendants  appeal.     Affirmed. 

James  S.  Pirtle,  for  appellants.  Lane  ft 
Burnett,  for  appellee. 

BKNNETT,  O.  jr.  Tbe  apptilants  appeal 
from  the  several  Judgments  against  them  ea- 
fordug  liens  upon  their  respective  lots  for  the 
cost  of  improving  Bank  street.  In  the  dty 
of  Louisville.  Ibetr  sole  contention  is  that 
ttie  apportionment  Is  not  correct  The  other 
parties  owning  property  on  said  street  who 
were  assessed  for  the  purpose  of  improve- 
ments, and  against  whom  there  were  Judg- 
ments, do  not  complain.  Bank  street  rans 
east  and  west  and  the  Improvement  tn  qxies- 
tion  is  from  Eighteenth  to  Nineteenth  rtreet 
which  two  streets  mn  north  from  Bank  at 
right  angles  with  that  street  On  the  south 
side  of  Bank  street  Eighteenth  street  makes 
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an  offset,  and,  beginning  at  a  potat  about 
Its  width  west  of  the  Intersectloo  with  Bank 
on  the  north,  rons  southeast.  And  Nine- 
teenth, beginning  at  a  point  about  120  feet 
east  of  Its  interaectlan  with  Bank  on  th« 
north,  also  Tuna  southeast  and  parallel  with 
Eighteenth;  and  Griffith  avenue,  from  Nine- 
teenth, nina  northeast  and  at  right  angles 
with  Nineteenth  street,  Interaectlng  Bank 
at  Eighteoith  street  Thus  It  wUl  be  seen 
that  the  distance  between  Eighteenth  and 
Nineteenth  la  greater  on  the  north  than  It 
is  ou  the  south  side  of  Bank,  the  line  run- 
nliig  on  the  north  extending  at  each  end.  be- 
yond the  line  between  the  same  streets  on 
the  eouQk  of  Bank,  and  that  on  the  south 
side  are  three  singulariy  shaped  aquarea. 
The  lot  of  Mrs.  Rowan  and  one  of  Mra. 
Boone's  lots  are  In  the  square  surrounded 
by  Nineteenth,  Griffith  avenue,  Bank  street 
Eighteenth  street  and  Owen  street,  which 
latter  street  runs  parallel  with  Griffith  are- 
une,  from  Nineteenth  t»  Bigfateenth.  The 
northern  angle  only  of  this  square  is  on 
Bank  street  Plrtle's  lot  la  in  the  triangular 
sqiLii-e,  bounded  by  Bank,  Nineteenth,  and 
Orifflth  avenue.  Mackay's  and  the  greater 
part  of  Mrs.  Boone's  property  is  in  the 
square  south  of  Bank  and  west  of  Nine- 
teenth street  It  Is  clear  tliat  Plrtle  can 
bare  no  grounds  of  complaint  for  tlie  reason 
that  if  different  reassessments  should  be 
nuide  it  would  put  an  additional  burden 
upon  Ms  property.  Though  the  hnprove- 
ment  on  Bank  does  not  extend  the  Whole 
distance  from  Nineteenth  to  the  street  west 
of  Nineteenth,  and  in  fact  does  not  reach 
some  of  the  property  which  is  assessed  In 
that  square,  the  square  certainly  binds  upon 
the  improvement;  and  as  the  charter  re- 
quires the  assessment  to  be  made  upon  the 
whole  of  each  quarter  of  the  square  bind- 
ing on  the  improvements,  Mackay's  and  Mrs. 
Boone's  property  was  properly  assessed,  for, 
if  their  property  is  not  liable  to  assessment 
fbr  said  hnprovement  no  property  in  tliat 
square,  thou^  lying  directly  on  the  Improve- 
ment, could  be  assessed.  The  principles  an- 
nounced in  the  case  of  Stengel  v.  Preston, 
89  Ky.  616.  13  a  W.  Bep.  839,  fit  this  case 
and  control  It    Judgment  is  affirmed. 


LACHAUSEN  v.  LAUGHTEB. 

(Court  of  Civil  Apneals  of  Texas.    Oct.  26, 

18U3.) 

Aaviiwb  Fosshsion— Drclaiutioks— Kxioctobt 
Contract. 

1.  Declarations  of  a  person  in  possession 
«f  lands,  made  to  others  thnn  the  owner,  are 
to  be  nonsidered  In  deteruiiuinK  whether  his 
possession  itt  ativerse  to  the  owner. 

2.  Oeclarations  of  a  person  in  possession 
of  Innd,  as  to  his  acqiiisiiidii  of  it.  and  his  ar- 
niiReaieiits  for  obtniiiinK  title,  are  binding  on 
his  wife,  tliousb  they  occupy  the  land  as  a 
liomeHtead. 

S.  An  owner  of  land  who  has  suffered  an- 
other to  take  possesKidii   flicn-of   under  an  ex- 
ccotacy  contract,  cannot  arbitrarily  rescind  the 
T.'Z3«.w.uo.ll — 3a 


contract,  timo  not  beinx  of  tlie  ess»iee!    and 

whether  or  not  such  other's  conduct  has  war- 
ranted her  in  believing  that  he  has  abandoned 
the  contract  is  a  qnestion  of  fact. 

Error  from  district  court,  Jackson  county; 
WllUam  H.  Biirkhart,  Judgew 

Trespass  to  try  title  by  H.  J.  Lachausen 
against  0.  B.  Laughter.  Judgment  for  de- 
fendant.  Plaintiff  brings  error.    Keversed. 

J.  D.  Owen,  Cor  plaintiff  In  error.  A.  B. 
Petlcolaa,  for  dafeudant  in  error. 

GAEEETT,  C.  J.  This  is  an  action  of 
trespass  to  try  title  to  recover  four  acrts 
of  land  in  Jucksou  county,  a  port  of  the 
William  Alley  grant  and  Imown  as  the  "Cook 
Su^^or  Mill  Tract."  Both  parties  deraign 
title  from  Caroline  A.  Cook  as  common 
source.— the  plaintiff,  Lachausen,  through  a 
deed  from  Mra.  Cook  and  her  childrieu,  the 
heirs  of  her  husband,  John  F..  Cook,  dA- 
oeased;  and  the  defendant,  C.  E.  Laughter, 
as  the  surviving  wife  of  Q.  H.  Laughter,  de- 
ceased, through  an  agreement  for  on  ex- 
change of  lands,  entered  into  between  her 
husband  and  said  Caroline  A.  Cook  and  her 
husband,  John  F.  Cook.  The  defendant  also 
pleaded  the  statute  of  limitations.  The  evl- 
deace  showed  that  O.  H.  La««hter  took  pos- 
session of  the  land  under  said  agreement  in 
1870^  and.  Inclosed  and  pat  the  same  In  culti- 
vation, aitd  eontinued  In  poeseasion  thereof 
until  his  death,  in  1887,  and  that  since  then 
the  defendant  his  surviving  wife,  iiaa  had 
possession  thereof,  and  was  in  possetiSioii 
when  this  suit  was  brought,  October  14,  1890. 
Upon  the  question  of  limitation,  several  wl^ 
nesses  tesUtied  as  to  statements  noside  to 
them  and  in  their  presence  by  Laughter  in 
his  lifetime,  recognisdng  tiie  title  of  Mrs. 
Cook  to  the  land,  and  that  there  had  been 
an  agreement  to  exchange  lands,  but  that  it 
tiad  never  been  carried  into  effect  The  court 
submitted  the  case  to  the  Jury  Upon  the  ques- 
tion of  limitation  alone,  and  charged  tbeos, 
at  the  request  ef  defendant:  "Limitation  of 
ten  years  is  created  by  acts  of  possession, 
and  not  by  dedarations  of  the  parties.  If 
the  acts  of  Laughter  and  wife  <^  adverse 
possession  continuously  for  ten  years  were 
of  such  a  ohanicter  as  to  give  all  parties 
notice  of  the  adveive  dalm  of  defendant  and 
ber  husband,  declarations  made  by  defendant 
or  her  husband,  made  to  others  than  tue 
plaintiff,  create  no  e8top{>eL"  Plaintiff  re- 
quested an  Instruction  that  the  declarations 
of  a  person  in  possession  of  lands  should  be 
considered  by  the  jury  in  detcnnlnlug 
whetlier  or  not  his  possession  is  adverse  to 
the  owner.  The  charge  of  the  court  was 
erroneous,  and  for  the  error  the  Juilgmeut 
of  the  court  lieiow  must  be  reversed. 

As  the  ease  will  be  rem;inded  for  another 
trial,  we  wilj  indicate  our  views  as  to  the 
issues  upon  which  it  should  be  tr:ed.  We  do 
not  think  that  the  question  of  limliation 
arises  Id  the  case.  Tte  contract  was  an 
executory  agreement   for  the   excliange  of 
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lands-,  and  the  defendant's  husband  did  not 
claim  adversely  to  this  agreement.  Laughter 
being  in  possession  at  the  Innd,  and  tbe 
nature  of  the  agreement  btlng  to  exchange 
land,  we  do  not  think  that  Mrs.  Cook  could 
arbitrarily  rescind  the  contract,  time  not 
being  of  the  essence  thereof;  but  it  Is  for  the 
jury  to  consider  whether  or  not  she  was  not 
warranted  by  the  conduct  of  Laughter  in  the 
conclusion  that  he  had  abandoned  It.  We  are 
further  of  the  opinion  that  the  question  of  es- 
toppel arises  upon  tjie  evidence  of  Dowd  that 
he  bought  upon  the  representations  of  Laugh- 
ter; that  the  land  belonged  to  Mrs.  Cook;  and 
that  an  exchange  had  been  agreed  on,  but 
never  made.  The  fact  that  the  land  was  oo- 
oupled  by  Laughter  and  his  wife  as  a  home- 
stead would  not  prevent  Laughter's  state- 
ments from  binding  his  wife,  because  they 
were  made  with  respect  to  the  acquisition  of 
the  land,  and  arrangements  made  for  obtain- 
ing the  title  thereto.  For  the  error  indicated 
the  Judgrment  of  the  court  below  will  be 
reversed,  and  the  cause  remnnded. 


CHAPMAN  et  al.  t.  BRITB. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 

1B93.) 

Aonon  ON  Admixistratob's  Bokd  —  Mibappro- 

FKIATIOK  OF  ASSKTS — JUBISDICTION  OF  DISTRICT 

Court— Offsets —AssioNMEXT  of  Ekhok— Col- 
LATBBAi.  Attack. 

1.  In  an  action  against  an  administrator 
and  the  sureties  on  his  liond  for  misappropriat- 
ing the  asi^ts  of  the  estate,  where  it  is  alleged 
and  proven  that  the  administrator's  residence 
is  not  known,  and  cannot  be  ascertained  with 
reasonable  diligence,  and  that  he  is  notoriously 
insolvent,  the  action  may  be  discontinued  as 
against  him,  and  judgment  entered  against  the 
sureties,  though  no  citation  was  ever  served  on 
the  administrator. 

2.  The  final  settlement  of  a  decedent's  es- 
tate in  the  county  court  is  not  pr«-e<]uisite  to 
the  maintenance  of  a  suit  in  the  district  court 
to  recover  the  property,  or  its  value,  misappro- 
priated by  the  administrator. 

3.  An  assignment  of  error  that  the  court 
erred  in  overruling  specified  exceptions  to  plain- 
tiff's petition  is  not  itself  a  proposition,  within 
the  meaning  of  rule  30  of  the  courts  of  civil 
appeals,  (20  S.  W.  Bep.  viii.,)  which  re()uires 
asgignments  of  error  to  be  followed  by  appro- 
priate propositions  or  statements,  unless  the 
assignment  of  errors  is  itself  in  the  shape  of  a 
proposition  to  be  maintained. 

4.  The  appointment  of  an  administrator  de 
bonis  non  by  the  county  court  cannot  be  col- 
biterally  attacked  where  the  records  of  the 
<i>urt  do  not  aflSrmatively  show  the  appoint- 
ment to  be  illegal. 

ft.  An  administrator  who,  without  author- 
ity from  the  county  court,  surrenders  a  note 
liejiHiging  to  the  estate,  and  substitutes  another 
III  its  stead,  executed  by  only  one  of  the  par- 
lii-s  to  the  original  note,  is  guilty  of  a  conver- 
<ii>ii  of  tlie  assets  of  the  estate;  and  his  lia- 
I'  Ity  and  that  of  his  sureties  for  such  misap- 
|ii-ii;>ri!ition  cannot  be  discharged  by  showing 
'i:il  tlie  new  note  is  in  existence,  and  has  not 
•M'l'ii  paid. 

)i.  lu   an  action   against  an   administrator 

'II  I  the  Ruretieti  on  his  bond  for  wasting  the 

•in   of   tbe    estate,   the   district   court    has 

■r  tit  delermiiic  whether  claims  of  the  a<l- 

siiiitor  against  tlie  I'state  for  coinpoiisa- 
'•11   and   expense  of  administration  are  just, 


though  they  have  not  beoi   approved  by  the 
county  court. 

7.  While  an  administrator  who  has  wasted 
or  mismanaged  the  estate  should  be  allowed 
commissions  to  the  extent  to  wtiich  the  estate 
lias  been  properly  administered,  and  on  tlie 
amount  which  he  or  his  sureties  pay,  yet, 
where  judgment  is  obtained  against  him  for 
money  which  he  has  collected,  but  for  whiek 
he  has  failed  to  account,  commissions  ahonld 
not  be  allowed  him  in  offset  to  such  judgment 

Appeal  from  district  court,  Atascosa  coun- 
ty;  D.  P.  Marr,  Judge. 

Action  by  W.  F.  Brite,  administrator  d.  b.  n., 
etc.,  ot  P.  O'Neill,  deceased,  against  J.  J. 
Blrmlnghajn,  principal,  and  John  Chapman 
and  others,  sureties,  on  the  bond  of  Bir- 
mingham as  administrator.  From  a  Judg- 
ment in  plaintifTs  favor,  the  sureties  appeal 
Reversed. 

J.  M.  Bckford,  W.  J.  Bowen,  and  W.  H. 
Smith,  for  appellants.  O.  .A.  Culbersoo.  for 
appellee. 

Statement  of  the  Case. 

NEILL,  J.  TUs  suit  was  Instituted  by  ap- 
pellee as  administrator  de  bonis  non  of  the 
estate  of  P.  O'Neill,  deceased,  against  J.  i. 
Birmingham  as  principal,  and  John  CSiap- 
man,  R.  A.  Qoias,  and  W.  EL'  Cbapman  as 
sureties,  on  the  bond  of  Blrmingbam  as  ad- 
ministrator of  said  estate.  The  plaintUF  al- 
leged that  he  was  administrator  de  bonis 
non  of  the  estate  of  P.  O'Neill,  deceased, 
dtily  appointed  by  tlie  county  court  of  Atas- 
cosa county  at  the  February  term,  1890; 
that  J.  J.  Birmingham  was  duly  appointed 
administrator  of  said  estate  in  November, 
1888,  and  gave  bond  as  such  administrator, 
and  that  eifterwards,  on  the  3d  day  of  Jan- 
uary, 1889,  after  citation  to  file  a  new  bond, 
he  executed  and  filed  a  new  bond  in  the  coun- 
ty court  of  said  county  as  administrator  of 
said  estate  in  the  sum  of  $8,000,  payable  to 
the  county  Judge  of  Atascosa  cotmty  and  hi* 
successors,  with  John.  Cbapman,  R.  A.  Goins, 
and  W.  H.  Chapman  as  his  sureties,  condi- 
tioned that  the  said  Blrmlngliam  should  well 
and  truly  perform  all  the  duties  required  of 
him  imder  said  appointment;  that,  after 
filing  said  bond,  there  came  into  Btrmhig- 
faam's  hands  as  administrator  of  said  estate 
personal  property,  money,  and  notes,  speci- 
fying the  various  items  and  value,  which 
he  unlaMrfully  wasted  and  converted  to  his 
own  use,  to  the  damage  of  the  estate  in  the 
sum  of  $7,500;  that  on  the  27tb  of  Septem- 
ber, 1889,  an  order  was  made  by  the  coun- 
ty Judge  of  Atascosa  county  requiring  Bir- 
mingham to  file  a  new  bond  wlthha  20  days, 
and  ttot  (Ml  the  9th  day  ot  November,  1880, 
be  having  failed  to  file  a  new  bond,  as  re- 
quired by  the  order,  be  was  by  said  court 
removed  from  further  administration  of  said 
estate,  and  required  to  file  his  final  report 
and  make  bis  final  settlement  as  adminis- 
trator on  or  before  the  next  regular  term 
of  said  court  and  turn  over  to  the  adminii*- 
trntor  de  bonis  non  ail  assets  in  his  han<li 
bdlouging  to  said  estate;   that  he  failed  tt 
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comply  witli  said  order.  The  petition  fur- 
ther alleged  that  Birmingham's  reeidence  Is 
iml^now-n,  and  that  he  cannot  be  found;  that 
appellee  hod  made  demand  on  said  sureties 
on  his  bond  to  make  good  the  default  of 
their  principal,  and  that  they  refused  to  do 
so.  The  defendants  John  Chapman,  R.  A. 
Coins,  and  W.  H.  Chapman  answered  by 
pleading— First,  to  the  jurisdletion  of  the 
court;  second.  In  abatement  alleging  the  Il- 
legality of  the  appointment  of  plaintiflF  as 
administrator  of  P.  O'Neill,  and  want  of  ap- 
tborlty  in  the  court  to  make  such  appoint- 
ment; third,  the  nuUlty  of  the  appointment 
of  plaintiff  as  administrator,  and  want  of 
Ifgal  capacity  to  sue.  Sold  defendants  then 
excepted  generally  and  ^edaUy  to  plaintiff's 
petition  and  answered  by  a  general  dental, 
and  by  specially  denying  (1)  that  plaintiff 
was  legally  appointed  administrator  of 
O'Neill's  estate;  (2)  plaintiff's  legal  capac- 
ity to  sue;  (3)  that  J.  J.  Birmingham  is  a 
nonresident  of  this  state,  or  that  his  resi- 
Aeace  cannot  be  ascertained  by  reasonable 
daigence;  (4)  that  he  is  insolvent;  ^  that 
certain  items  specified  in  plaintifTs  petition 
were  owned  by  the  intestate,  or  tliat  cer- 
tain oOier  items  were  destroyed,  wasted, 
converted,  misapplied,  or  otherwise  improp- 
erly used  by  Blrmingliam;  (6)  that  Bhrmlng- 
bam  ever  oc^ected  $4,600.60  from  Musgrave, 
Mansfield,  and  Dorsey,  the  proceeds  of  the 
sale  of  sheep,  or  misapplied  the  proceeds  of 
the  note  given  therefor,  and  alleged  that 
said  note  had  never  been  paid.  The  said  de- 
fendants specially  pleaded  that  on  the  ap- 
plication of  his  stuwties,  heard  on  Septem- 
ber 27,  1886,  Birmingham  was  reqiiired  to 
give  a  new  bond  within  20  days  from  the 
date  of  said  order,  wUch  suspended  all  his 
functions  as  administrator  of  said  estate  un- 
til said  order  was  complied  with,  which  or^ 
der  was  of  record,  and  notice  to  the  purchas- 
er of  said  Sheep  and  his  sureties  on  said 
note,  and.  If  there  was  an  arrangement  made 
between  Birmingham  and  the  purchaser  of 
said  Aeep  and  his  sureties  on  said  note, 
the  same  was  made  sniisequent  to  the  dnte 
of  said  order  of  the  connty  court,  and  was 
illegal  and  void,  and  did  not  relieve  the  mak- 
ers from  liability  on  said  note,  and  that  de- 
fendants are  not  liable  for  the  amount  for 
wUch  the  sheep  were  B<rid;  that  one  John 
Dorsey  is  indebted  to  Birmingham,  as  ad- 
ministrator of  said  estate,  in  the  sum  of  $1,- 
800,  in  respect  to  or  growing  out  of  the  mle 
of  said  sheep,  whldi  amount  is  and  was  a 
part  of  the  assets  of  said  estate,  and  should 
be  deducted  from  any  claim  plaintiff  may 
have  against  said  Birmingham  in  connection 
wltji  the  sale  of  said  sheep,  or  the  proceeds 
of  the  same.  Defendants  pleaded  as  set- 
offs, and  that  certain  sums  of  money,  giv- 
tog  amounts,  were  expended  by  Birmingham 
to  take  care  of  the  property  of  the  estate 
and  In  paying  the  current  expenses  of  run- 
nhig  the  randi,  and  that  certain  sums  were 
due  Birmingham  for  personal  services  in  the 


care  and  preservation  of  the  property  of  the 
estate,  and  for  attorney's  fees,  commissions 
and  debts  of  said  estate  paid  by  Birming- 
ham. The  plaintiff  discontinued  as  to  Bir- 
mingham. And  on  the  1st  of  October,  1890, 
ttie  plea  to  the  Jurisdiction  and  exceptions  of 
defendants  were  overruled,  and  the  case  was 
tried  by  a  jury,  and  verdict  returned  in  plain- 
tiff's favor  against  the  defendants  John 
Chapman,  R.  A.  Coins  and  W.  H.  Chap- 
man for  $5,652.60,  upon  which  the  judgment 
was  rendered  from  which  this  appeal  is  pros- 
ecuted. 

Conclusion  of  Facts. 
(1)  The  api>ellant,  W.  T.  Brlte,  was  appoints 
ed  by  the  county  court  of  Atascosa  county  on 
the  8th  day  of  February,  1890,  administrator 
de  bonis  non  of  the  estate  of  P.  O'Neill,  de- 
ceased, and  qualified  as  such  administrator 
<m  the  15th  day  of  February,  1890,  upon 
which  day  letters  of  administration  were  is- 
sued on  said  estate  by  said  court.  (2)  J.  J, 
Birmingham  was  duly  appointed  administra- 
tor of  the  estate  of  P.  O'Neill  by  the  county 
court  of  Atascosa  county  cm  November  9, 
1888,  and  that  on  said  day  he  qualified  as 
such  administrator.  (3)  On  January  3,  1889, 
by  an  order  of  the  county  court  of  Atascosa 
county,  Birmingham  was  required  to  file  a 
new  bond  as  such  administrator,  and  on  the 
same  day  he,  as  administrator  of  said  estate, 
with  John  Chapman,  W.  H.  Chapman,  and  R. 
A.  Coins  as  siu«tles,  filed  hi  said  court  a  bond 
payable  and  cMiditicmed  as  required  by  law 
in  the  simi  of  $8,000,  which  bond  was  of  that 
date,  and  then  duly  approved.  (4)  That  as 
such  administrator  he  received  property  be- 
Icnging  to  said  estate,  exclusive  of  real^,  of 
the  appraised  valuation  of  $4,070.50.  (5)  That 
the  property  of  the  above  valuation  Included 
3,600  sheep,  appraised  at  $3,300,  of  which 
3,462  head  were  sold  by  Birmingham  imder 
an  order  of  court  of  February  13,  1889,  on  a 
credit  of  Bit  months,  for  $4,500,  to  Bennett 
Musgrave,  for  which  sum  he  executed  his 
note,  bearing  interest  from  maturity  at  10  per 
cent  per  annum,  with  F.  M.  Mansfield  and 
Dorsey  as  sureties  to  said  administrator.  (6) 
That  he  sold  by  virtue  of  an  order  of  court 
certain  other  property,  which  was  appraised 
in  the  Uiventory  at  $150,  for  $309.75,  for 
which  a  note  was  executed.  (7)  That  on  the 
17th  day  of  September,  1889,  John  Chapman 
and  R.  A.  Coins  filed  their  petition  in  said 
county  court,  praying  that  Birmingham  be  re- 
quired to  give  a  new  bond,  in  which  petition 
they  alleged  that  his  bond  was  insufficient 
in  amount;  that  the  character  of  the  proper- 
ty had  changed  since  they  became  his  secu- 
rities, and  that  said  administrator  had  re- 
moved, or  was  about  to  remove.  Ills  prop- 
erty from  the  state;  that  he  had  violated  the 
conditions  of  his  bond,  and  was  incompetent 
and  unfit  to  attend  to  the  business  incident  to 
the  estate,  and  was  not  conducting  the  same 
according  to  law.  Upon  this  application  the 
court  found  that  Birmingham's  bond  was 
wboUy  insufficient  in  amount  to  protect  and 
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secure  the  state,  and  on  September  27,  1890, 
ordered  that  he  enter  into  a  new  bond  In  the 
sum  of  $12,000  within  20  days  from  that 
date.  (8>  At  the  November  term  of  said 
court  an  order  was  entered  removing  Bir- 
mingham as  administrator  ot  O'Neill's  estate, 
and  requiring  him  to  make  final  settlement 
of  the  estate  at  the  next  term  of  court,  and  to 
turn  over  to  the  administrator  de  bonis  non 
assets  In  his  hands  l>elonging  to  said  estate. 
(0)  That,  on  the  day  Judgment  was  ren- 
dered, the  assets  of  the  estate,  exclusive  of 
the  realty  which  came  Into  Birmingfaam's 
possession  as  administrator  of  said  estate,  if 
accoimted  for,  would  have  been  worth  $7,- 
332.25.  In  this  estimate  the  amount  realized 
on  the  sale  of  property  in  excess  of  Its  ap- 
praised value,  property  not  inventoried,  and 
the  interest  on  the  notes  given  for  the  pur- 
chase mcmey  of  property  sold  by  Birming- 
ham, are  considered.  (10)  That  the  appellee 
never  received  any  of  the  property,  or  notes 
of  the  estate  except  the  note  of  $369.75, 
which  he  obtained  from  Birmingham's  attor- 
ney. That  claims  allowed  and  approved 
were  paid  by  said  Birmingham,  aggregating 
$688.80.  (11)  That  all  the  other  assets  of  the 
estate,  amounting  bi  the  aggregate  to  $5,652.- 
60,  were  appropriated  by  Birmingham  to  his 
own  use,  or  squandered  by  him.  (12)  That 
Blrmln^iam  abandoned  Atascosa  county  in 
October,  1889,  and  from  that  time  to  date  of 
judgment  his  residence  was  unknown. 

Oonchnlons  of  Law. 

Before  the  case  was  called  for  trial,  ap- 
pellee entered  a  discontinuance  as  to  Bir- 
mingham. It  was  alleged  and  proven  that 
°  his  residence  was  unknown,  and  could  not 
be  ascertained  by  the  use  of  reasonable  dili- 
gence, and  that  he  was  actually  and  notori- 
ously insolvent  The  oburt  Instructed  the  Ju- 
ry if  It  was  not  provoi  that  Birmingham's 
residence  was  unknown,  or  that  he  was  actu- 
ally or  notoriously  Inacdvent,  Judgment  could 
not  be  rendered  against  appellants.  The 
statute  authorized  the  discontinuance  as  to 
him,  but  made  it  obligatory  on  the  appellee 
to  allege  and  establish  that  his  residence  was 
unknown,  and  could  not  be  ascertained  by 
the  use  of  reasonalble  diligence,  or  that  he 
was  actually  or  notoriously  insolvent,  before 
he  could  obtain  Judgment  against  the  sureties 
oa  his  bond.  This  obligatiou  having  beon 
met  and  discharged,  shows  that  no  error 
was  committed  in  ento-lng  such  discontinu- 
ance. It  was  immaterial  whether  he  had 
been  cited  in  the  case  or  not;  tf  the  condi- 
tions prescribed  by  statute  that  authorized 
Judgment  against  his  sureties  were  perform- 
ed the  discontinuance  was  properly  entered. 

The  final  settlement  of  the  estate  of  dece- 
dent In  the  county  court  was  not  a  prerequi- 
site to  the  maintenance  of  the  suit  in  the  dis- 
trict court  to  recover  the  property,  or  its  val- 
ue, misappropriated  by  the  former  adminis- 
trator. The  amount  in  controversy  being 
over  $1,000,  the  district  court  had  exclusive 


cognizance  of  It    Fort  v.  Fitts,  66  Tex.  683,  ; 

1  S.  W.  Rep.  563.  Therefore  It  was  not  enar 
for  the  court  to  overrule  appellants'  plea  to 
its  Jurisdiction. 

The  third  assignment  of  error  la  that  the 
court  erred  in  overruling  the  general  excep- 
tions and  special  esxceptlons  Nos.  1  and  2  te 
idalnttff'B  petition.  This  assignment  is  not 
in  itself  a  proposition,  nor  Is  it  followed  hy 
one.    It  will  not  be  considered.    Eule  30. 

The  fourth,  fifth,  sixth,  seventh,  and  eighth 
assignments  of  error  call  in  question  the  *»- 
Udity  of  appellee's  appointment  as  admin- 
istrator of  O'Neill'B  estate.  Tne  question  was 
raised  by  a  plea  of  abatesnent  which  was 
not  sworn  to.  The  court  permitted  the  rec- 
ords of  the  county  court  relating  to  and  af- 
fecting the  appointment  to  be  read  in  evi- 
dence, but  refused  to  hear  pand  testlmimy 
Impugning  its  validity,  and  refused  to  sob- 
mlt  the  plea  to  the  Jury  for  the  reason  that 
the  records  of  the  county  court  did  not  dis- 
close that  the  appointment  of  the  administra- 
tor de  b«iis  non  was  Illegal,  and  that,  said 
court  being  one  <rf  general  JuriBdiction  over 
the  BubJect-matter,  its  action  was  final  and 
conclusive,  and  not  subject  to  collateral  at- 
tack. In  this,  we  think,  there  was  no  error. 
Lyne  v.  Sanford,  82  Tex.  63,  10  S.  W.  B;^^ 
847;  Alexander  v.  Kaverick.  18  Tex.  ITJ; 
Hurley  V.  Barnard,  48  Tex.  87;  Guilford  r. 
Love^  49  Tex.  715;  WilUams  v.  Ball,  52  Tex. 
608;  MurchistHi  v.  White,  54  Teix.  83;  Heath 
T.  Layne,  62  Tex.  681.  It  Is  only  when  the 
record  affirmatively  discloses  that  the  court 
did  not  have  Jurisdiction  to  grant  the  letters 
of  administration  that  the  order  making  the 
appolntmoit  can  be  collaterally  attacked. 
Harwood  v.  Wylle,  70  Tex.  640.  7  S.  W.  Bep. 
789;  Duncan  v.  Veal,  48  Tex.  604;  and  Merri- 
weather  v.  Kennard.  41  Tex.  273,— ore  case* 
illustrative  ot  this  principle. 

On  the  trial  of  the  case,  one  J.  H.  Doraey 
having  testified  that  he  was  one  of  the  sure- 
ties on  the  note  of  $4,5o0  given  by  B.  Mus- 
grave  to  Birmingham  as  administrator  of 
said  estate,  and  that  upon  settlement  of  said 
note  he  gave  his  note  for  $1,800,  and  had 
not  paid  it  Appellants  then  offered  to 
prove  by  Birmingham's  attorney  that  he  had 
said  note  for  $1,800  in  his  possession;  that 
it  was  payable  to  Birmingham  as  adnuuls- 
trator,  and  had  never  been  paid  by  him. 
Upon  objection  of  appellee^  the  teetimouy 
wu  not  admitted.  The  action  of  the  court 
In  resJectlng  it  is  assigned  as  error.  The 
court  gave  as  its  reason  for  excludtnK  the 
testimony  that  the  attorney  had  tesilticd 
that  he  did  not  remember  whether  the  $1.S  K} 
note  was  made  piiyHl>le  to  BirniinKh.-tm  pt>r 
Bonally  or  as  aduiinistrator;  that  the  evi- 
dence offered  was  Uiimaterlal,  because  Bir- 
mingham, as  adnihUstnitcs',  had  no  auTitiir- 
Ity  to  oompromise  or  take  other  or  difrer>>ut 
notes  or  seoiirity  In  lieu  of  the  $4.i>i)U  note 
given  for  property  which  had  been  sold  un- 
der an  order  of  court,  unless  specially  au- 
thorized by  the  county  court  to  changu  such 
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security,  and  because  the  note  bad  not  been 
produced  ot  accoimted  for  or  tamed  orfer 
to  Blrmlngbam's  successor,  and  was  inac- 
cesBibla  to  aald  administrator.  The  unau- 
thorized BUirender  of  <the  note  for  $4,500, 
and  BubBtltating  another  In  Its  stead,  was  a 
conversion  by  Birmingham  of  the  assets  of 
the  estate  to  Ills  own.  use,  and  renders  blm 
and  bis  soretlM  llabte  for  sudk  mlBappropvi- 
atloB,  and  the  UabUity  could  not  be  dtocbaze- 
(4  by  showing  that  the  new  note  was  In  ex- 
istence, and  bad  not  been  paid.  Nothing 
short  of  paying  tbe  original  not»  In  foil 
would  have  discharged  It.  luere  was  no 
MTor  in  the  court's  «»dudlng  the  testimony. 
Nor  was  there  errw  in  ttie  coiD-f s  refnsal 
to  permit  appellants  to  Introduce  In  evidence 
tbe  account  of  OppenbeUuer  against  the 
estate  for  the  purpose  of  showing  that  an 
Item  therein  of  f37&60  was  a  credit  In  favor 
of  toe  estate.  The  account  had  been  c«Ject- 
ed  by  the  county  coort  as  a  claim  agatest  the 
estate,  and  was  not  evidence  to  prove  any- 
tlilng. 

The  sworn  statement  and  acfsounts  of  Z. 
J.  Bfmilngbam  as  administrator  of  O'NeiU's 
estate,  filed  In  the  county  court,  were  not, 
in  and  of  themselves.  In  tbe  absoice  of  an 
order  by  the  county  court  approving  tbem, 
admissible  in  evidence,  and  if  they  bad  been 
tenaered  without  evldene»  to  altow  tte  Just- 
ness and  cmreotneM  of  the  it^ns  in  the  ae- 
counts  as  such  dalms  they  would  iMive  been 
properly  excluded.  But  counsel  offered  wi^ 
nesaes  to  prove  that  they  were  sucta  claims, 
and  the  court  refused  to  hear  any  evldmos 
on  tbe  subject,  upon  the  ground  that  no  snob 
claims,  credits,  or  offsets  could  be  admitted 
or  aUoiwed  in  behalf  of  appellants  exc^t 
such  as  had  been  allowed  by  the  admlnlstrar 
tor  and  approved  by  the  county  court  All 
that  were  so  allowed  and  apiMroved  were 
admitted,  but  those  not  were  excluded;  the 
court  giving  as  a  reason  for  such  ruling  that 
tike  administrator  de  bonis  non  had  full  au- 
thority under  Hie  statutes  to  settle  with  his 
predecessor,  and  such  claims  as  had  not  been 
allowed  to  the  coimty  court  should  be  pre- 
sented to  him,  and  then  to  the  county  court, 
•od  Ijbat  no  dalm  for  expenses  or  compen- 
sation could  be  legally  an  offset  in  this  suit 
which  had  not  been  passed  on  by  tlte  pro- 
bate court,  tbe  proper  trlbimal  to  adjust 
such  matters  In  the  first  instance.  We  think 
tbe  asslgnmoit  of  error  to  the  action  of  the 
court  in  excluding  evidence  offered  to  es- 
tablish said  claims  in  favor  of  appellants 
ss  offsets  to  the  liability  of  Birmingham 
for  misappropriating  assets  of  the  estate  is 
well  taken.  We  are  of  the  opinion  that 
the  proposition  of  appellants'  counsel  under 
this  assignment,  'Uhat,  tbe  district  court 
having  acquired  Jnrisdldion  of  the  csuae^ 
its  Jurisdiction  was  coextensive  with  all 
questions  or  issues  necessary  or  proper  to 
be  ascertained  upon  a  final  determination  of 
the  eubject-maAter  in  issue  between  tbe  par- 


Is  correct  It  is  a  principle  ot  natural 
jiistilee  and  of  the  law  that  a  person  who  is 
proceeded  Against  in  a  court  shall  have  a 
full  and  fair  opportunity  to  make  his  de- 
fenses. This  opportunity  to  the  defendant 
to  be  beard  is  an  sssentlal  element  to  juris- 
dicttoo;  and  It  the  ai^dlants  had  no  right 
to  be  heard  on  an  issue,  if  established  in 
their  favor,  that  would  lessen  their  liafaUlty, 
complete  judtlce  could  not  be  done  in  the 
ease,  wMch  wonid  demonstrate  tliat  tbe 
court  was  wUboat  snthwlty  to  hear  and  de- 
termine it  Tbe  district  court  did  not  have 
to  wait  tlte  action  of  the  county  court  on 
natters  to  be  determined  that  were  essen- 
tial to  its  proper  disposition  of  ^e  cause, 
but,  liaving  assumed  jurisdiation,  it  was  its 
province  to  dispose  of  every  issue  necessary 
to  the  dispensation  «f  complete  justice  be- 
tween the  parties.  If  tike  dalms  songht  to 
be  established  by  appdlants  against  the  es- 
tate had  bem  proved  as  Jtut,  Ihcy  would 
have  pro  tanto  diminished  appellee's  demand 
against  tbeo,  and  it  was  not  necessary  to 
ikave  tbsm  allowed  and  aj^proved  in  tiie 
county  court  as  a  isvreqpiialte  of  their  being 
used  as  an  offset  in  this  oase.  MitctasU  v. 
Rneker,  aS  Tex.  67;  Bank  v.  Ciesaon,  (Tex. 
Sup.)  la  &  W.  B^.  S10.  Who  UrDdng> 
ham  was  dlsdaarged  by  tbe  order  of  the 
county  court  his  coaneation  with  that  court 
and  tfae  estate  was  severed,  and  Mither  lie 
nor  bis  sureties  were  subject  to  its  orders. 
Fort  ▼.  Fliita.  68  Tex.  684,  1  &  W.  Rep.  563. 
In  view  «f  ttie  dlspoattlon  this  court  will 
make  ot  tills  i^peai  we  deem  it  pn^wr  to 
suggest  for  the  guidance  of  the  district  court 
on  its  trial  of  the  issue  for  which  it  will 
be  remanded  that  It  baa  been  frequmtly 
held  by  courts  of  other  states  that  compen- 
SBdon  riiould  be  refused  an  administrator 
if  he  has  been  guilty  of  willful  default  or 
gross  negligence  in  ttie  management  of  ttie 
estate,  who-eby  it  has  suffered  losa  Brooks 
V.  Jackson,  125  Mass.  307;  Clauser's  Es- 
tatet  84  Pa.  St  SI,  M;  Smith  v.  Kcanerd. 
38  Ala.  685.  "Tbe  prindide  upon  wiiich 
eempensation  is  refused  is  that  who'e  the 
estate  has  suffered  loss  by  the  dereliotlon  of 
the  administrator,  the  loss  will  not  be  «!• 
Itanced  by  tliB  allowance  of  commissions. 
But  when  the  loss  arising  out  of  misconduct 
is  made  up  to  tbe  estate,  so  that  the  benefi- 
ciaries get  the  full  betieflt  of  &  vigorous  and 
efficient  administration,  it  is  neither  just 
'  noE  logical  tliat  a  tionus  should  be  granted 
to  them  in  the  shape  of  commissions  denied 
the  adndnistrator,  thus  Increasing  the  bur- 
den which,  in  such  cases,  usually  falls  upon 
tbe  dellnqueat's  sureties.  To  the  extent  to 
which  the  estate  has  been  properly  admin- 
istered, and  on  the  amounts  which  he  or 
his  sureties  pay  oe  make  up  for  the  losses 
by  devastavit  or  maladministration,  the  ad- 
ministrator should  be  allowed  such  commis- 
sions as  the  statute  provides.  2  Woemer, 
Adm'n,  f  526.    But  where  money  Is  collected 
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by  an  adminlBtrator,  and  upon  his  failure 
to  account  for  it  judgment  is  obtained 
against  him  for  tlie  amount  so  collected, 
the  commissions  he  would  have  I>een  enti- 
tled to  If  he  had  properly  accounted  for  It 
should  not  be  allowed  him  In  offset  to  such 
judgment,  for  the  reason  that  the  adminis- 
trator de  bonis  non  would  bc^  entitled  to 
his  commissions  for  collecting  the  judgmoit, 
and,  if  the  defaulting  administrator  was 
allowed  commissions  also,  the  estate  would  be 
made  to  pay  commissions  twice  for  a  collec- 
tion it  would  not  have  had  to  pay  for  but  once 
if  the  administrator  had  discharged  Ills  duty. 
Nor  do  we  tlilnk  an  administrator  should  be 
allowed  to  offset  a  claim  for  the  value  of 
property  of  the  estate  he  had  appropriated 
to  his  own  use  by  expenses  Incurred  by  him 
in  its  care  and  preservation,  unless  his  care 
and  iveeervatlon  enhanced  its  value,  and 
such  enhanced  value  is  made  the  measure  of 
bis  liability.  In  that  event,  his  reasonable 
expenses  in  such  care  and  preservation,  not 
to  exceed  the  amount  the  property  luis  been 
increased  in  value  by  reason  th^eof,  should 
be  allowed.  In  tills  suit  the  nature  of  the 
offsets  claimed  by  appellants  does  not  suf- 
ficiently appear  from  the  pleadings  to  ena- 
ble this  court  to  detwmlne  wfaether,  under 
Lue  principles  enunciated,  they  should  be  al- 
lowed. Tills  can  only  be  ascertained  by  the 
trial  court  upon  proper  pleadings  and  proof. 
In  tills  case  every  issue  was  correctly  deter^ 
mined  by  the  court  below  except  the  one  as 
to  certain  claims  alleged  to  be  in  favor  of 
the  former  administrator,  for  money  paid 
out  by  him  in  the  care  and  preservaitlon  of 
the  estate  and  commissions,  and  pleaded 
in  offset  by  appellants;  and  it  is  not  neces- 
sary nor  proper  tliat  the  Issues  which  liave 
been  correctly  adjudicated  in  appellee's  fa- 
vor should  be  reopened  and  again  tried. 
Therefore  the  judgment  of  the  district  court 
ngalnst  appellants  for  $5,652.60  is  affirmed, 
subject  to  any  leglUmatte  offsets  or  credits 
in  favor  of  Birmingham  which  were  pleaded 
or  hereafter  may  be  pleaded,  and  which 
were  not  considered  by  the  district  court  In 
said  judgment,  that  may  be  established  by 
proper  and  competent  testimony,  and  the 
cause  is  reversed  solely  for  the  purpose  of 
.-illowtng  appellants  to  establish  by  compe- 
tent testimony,  if  they  can,  such  offsets  as 
the  court  below  refused  to  take  cognizance 
of,  and  to  plead  and  prove  any  legitimate  off- 
sots  or  credits  tiiat  may  have  accrued  in  th^' 
furor  since  the  trial;  and  the  district  court  is 
instructed  to  restrict  the  trial  of  the  case  to 
such  matters,  and,  tf  any  legitimate  offsets 
are  established  on  such  trial,  to  deduct  the 
amount  from  said  judgment  of  $5,652.60,  as 
though  such  offsets  had  heea  proven  on  tb» 
former  trial,  and  as  of  that  date. 


McOLESKBT  et  al.  t.  STATB  ex  tO.  OOT- 
TRELL. 

(Ck>nrt  of  Civil  Appeals  of  Texas.    Oct.  11, 
1893.) 

JUDeMXHT— GoLLATHtAI.  ATTACK  — RM  JUDICATA. 

1.  In  an  action  by  the  state  to  dissolve  the 
Incorporation  of  a  certain  town,  defaidants  of- 
fered in  evidence  a  Jiidsment  in  their  favor  in 
a  former  action  brought  for  the  same  pnrposp, 
which  judgment  was  entered  on  the  refusal  of 
the  relators  to  prosecute  the  suit,  the  district 
attorney  of  the  state  offering  no  objection. 
Held,  that  it  was  error  to  exclude  such  evi- 
dence on  the  ground  that  the  judgment  was 
void,  for,  as  the  court  had  jurisdiction  of  the 
subject-matter,  and  power  to  render  the  judg- 
ment, such  judgment  would  not  be  open  to  col- 
lateral attack. 

2.  The  former  Judgment  was  conclusive, 
the  parties-  to  each  suit  lieing  in  contemplation 
of  law  the  same,  though  the  relators  were  dif- 
ferent, proceedings  to  dissolve  municipal  cor- 
porations being  in  legal  contemplation  for  tbe 
benefit  of  the  pnldic;  and  respondents  in  Inth 
cases  were  in  contemplation  of  law  the  same. 
being  the  oflScers  of  defendant  municipal! ly. 
representing  the  member*  thereof,  who  were 
the  real  parties  in  interest. 

8.  The  incorporation  of  a  municipality  will 
be  held  valid,  thon^  a  reasonable  amount  of 
land  not  in  actual  occupation  be  included;  but 
if  the  excess  is  such  as,  in  effect,  to  evidence 
an  attempted  fraud  on  the  law.  and  territoi? 
be  embraced  that  cannot  l>e  fairly  termed  a 
part  of  the  town,  it  will  be  annulled. 

Appeal  from  district  court,  Wichita  coun- 
ty;   George  E.  Miller,  Judge. 

Quo  warranto  by  the  state,  on  the  rdation 
Of  M.  U.  Cottrell,  against  E.  A.  McCIeskey 
and  others,  to  annul  the  incorporation  of  a 
cortaln  town.  Judgment  was  eoto^  io 
favor  of  relator,  and  reepondents  appeal 
Reversed. 

L.  C.  Barrett,  for  Appellants.  J.  3.  Oflel, 
for  appellee. 

HEAD,  J.  This  suit  was  instituted  by  the 
dlsti-ict  attorney  of  the  thirtieth  judicial  dis- 
trict in  the  name  of  the  state  of  Texas,  upon 
the  relation  of  M.  O.  Cottrell,  against  the 
mayor,  marshal,  and  aldermen  of  the  town 
of  Iowa  Park,  to  anntil  the  attempted  hicw- 
poration  of  said  town,  upon  the  ground  that 
a  large  amount  of  territory  had  been  im- 
properly Included  thereiu.  It  U  no  longer 
an  open  question  that  the  statute  (Sayles' 
ClrU  8t  arts.  340a,  50G-616)  under  which  it 
was  attempted  to  incorporate  this  town  only 
authorized  the  Incorporation  of  the  to«ra 
proper,  and  that  an  attempt  to  include  an 
unreasonable  amonnt  of  vacant  land  will 
have  the  affeot  to  annnl  the  attempted  in- 
corporation, not  only  as  to  that  part  improp- 
erly included,  but  also  as  to  the  reel  town. 
State  V.  Bidson,  76  Tex.  303,  18  S.  W.  Kep. 
263;  State  v.  Town  of  Bah:d,  79  Tex.  63,  15 
S.  W.  Rep.  98;  Swing  v.  State,  81  Tex.  172. 
16  S.   W.   Rep.  872;  Mathews  t.   States  82 
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Tex.  577, 18  S.  W.  Bep.  711.  'As  an  original 
(luestiou,  the  writer  inclines  to  thinlc  It 
would  hare  more  nearly  comported  with  tlie 
purpose  of  the  statute  in  tbls  class  of  cases 
to  bare  beld  tbe  incorporation  invalid  only 
as  to  tlie  land  improperly  included,  unless 
it  coold  be  shown  that  tbe  rotes  thus  ob- 
tained would  have  changed  the  result  of  tbe 
flection  as  to  the  remainder.  In  tbls  way 
a  number  of  complicated  questions  could 
have  been  avoided  wliich  may  arise  as  to  the 
validity  of  debts  undertalcen  to  be  created 
between  Ibe  time  of  the  attempted  incor- 
poration and  the  instituticm  of  the  quo  war- 
ranto proceedings  to  test  its  validity.  Tbe 
supreme  court  has,  however,  too  firmly  es- 
tablished the  construction  above  indicated 
for  us  now  to  undertake  to  distutl)  it.  The 
finding  of  tbe  jury,  supported  as  it  is  by  suffi- 
cient evidence,  would  establish  the  invalid- 
ity of  the  attempted  incorporation  of  the 
town  of  lowE  Park,  by  reason  of  there  be- 
ing included  witbln  Its  boundaries  an  un- 
necessary amount  of  vacant  land  that  can- 
not pivperly  be  called  a  part  of  said  town; 
but  on  tbe  trial  respondents  offered  in  evi- 
dence, to  sustain  their  plea  of  res  adjudlcata, 
a  judgment  wliich  had  previously  been  ren- 
dered by  the  district  court  of  Wichita  coun- 
ty, together  with  the  information  and  an- 
swer In  said  cause,  aa  follows:  "No.  417. 
Tbe  State  of  Texas  vs.  H.  O.  Fuller  et  aL 
October  27tb,  1881.  This  day  came  on  to  be 
beard  the  above-entitled  cause,  when  came 
the  plaintlft  by  attorney,  and  the  defendants 
also  appeared  by  attorney,  and  annoimced 
ready  for  trial,  when  the  following  agree- 
ment. In  writing,  was  submitted  to  tbe  court: 
'State  of  Texas  ex  r^.  vs.  H.  C.  Fuller  et  al. 
To  tbe  district  attorney,  X  7.  Oflel,  and  at- 
torneys for  relators,  Carrigan  and  Hughes 
and  J.  P.  Boyd:  We,  tbe  nndersigned  re- 
lators in  the  above-named  suit,  hereby  au- 
tbcHlze  and  request  yon  to  withdraw  our  in- 
formation in  said  cause,  and  authorize  the 
defendants  to  take  judgment,  as  we  are 
astlslled  with  the  present  existing  corpora- 
tion of  which  defendants  are  officers,  and 
have  no  desire  to  prosecute  said  salt.  A.  D. 
Llgbtsey,  B.  G.  Tick,  A.  O.  Bragg,  R.  R. 
Martin,  Relators  in  tbe  Al>ove-Named  Suit' 
And  tbe  court,  having  Inspected  the  same, 
and  the  district  attorney  representing  tbe 
state  of  Texas  raising  no  objection  tliereto, 
proceeds  to  render  judgment  in  accordance 
tberewitb.  It  is  therefcwe  ordered,  adjudged, 
and  decreed  by  tbe  court  that  the  rdief 
sought  by  plaintiff  in  this  suit,  to  wit,  a 
dissolution  of  the  incorporation  of  the  town 
«f  Iowa  Park,  Texas,  be,  and  hereby  is,  re- 
fnsed,  and  that  said  plalntifF  take  nothing 
by  tills  suit.  It  Is  further  ordered  that  tbe 
defendants,  H.  O.  Fuller,  mayor,  M.  O.  Cot- 
trdl,  marshal,  and  R.  S.  Slmms,  0.  W.  Orr, 
W.  Gibson,  George  Llgon,  and  B.  A.  Mc- 
Cleskey,  as  aldermen  of  said  town  of  Iowa 
Park,  Texas,  and  their  successors  in  office, 
go  hence  without  restraint  on  tbelr  rights  to 


act  as  officers  of  said  town  under  the  pro- 
ceedings had  to  Incorporate  the  same,  and 
that  they  and  thetr  successors  are  hereby 
decreed  to  I>e  legally  In  possession  of  said 
offices  under  tbe  election  and  other  proceed- 
ings for  Incorporation  complalaed  of  in 
plaintiffs  Information.  It  is  further  ad- 
judged and  deci-eed  by  the  court  that  the 
costs  of  tills  court  be  taxed  against  defend- 
ants, and  that  the  officers  of  court  have 
their  execution."  An  Inspection  of  the  in- 
formation upon  whlcb  this  judgment  was 
rendered,  and  which  was  offered  in  con- 
nection with  it,  dlsclosee  that  tbe  subject- 
matter  of  tbe  lltigati<m  and  the  relief  sought ' 
by  the  state  in  that  case  were  the  same  as 
in  tills,  the  only  difference  being  in  tbe 
names  of  the  rdators  and  reqtondents,  tbe 
relator,  Cottreli,  in  this  case,  being  one  of 
tbe  respondents  in  that,  and  the  defendant 
McCleskey  being  a  respondent  in  both,  but 
in  different  capacities,  there  having  been  an 
election  since  the  first  judgrment  by  which  he 
was  promoted  from  alderman  to  mayor. 
When  these  proceedings  were  offered  in  er- 
idence  by  respondents,  the  bill  of  excep- 
tions, says  tbe  court,  sustained  plaintiff's  ob- 
jection thereto,  "on  the  ground  that  said 
judgment  in  said  cause  No.  417  was  void," 
but  the  particular  ground  up<Hi  which  it  was 
h^d  invalid  is  not  disclosed.  We  infer  how- 
ever, from  appellants'  brief,  that  It  was  upon 
the  ground  that  the  district  attorney  had  no 
power  to  make  the  agreement  upon  which  it 
was  based. 

It  Is  not  necessary  for  us  to  decide  wbetb- 
er  the  representative  of  the  state  in  a  suit 
of  tliis  kind  has  power  to  bind  it  by  such 
an  agreement  as  this  or  not  Rev.  St.  art 
281.  It  is  not  denied  that  tiie  court  whidi 
rendered  this  judgment  had  jurisdiction  at 
the  subject-matter  of  tbe  Utigation,  and  the 
power  to  render  such  a  decree,  and  In  such 
case  its  Judgment  would  not  be  subject  to 
collateral  attack,  even  though  the  agreement 
npmi  whidi  it  was  based  wonld  not  be  bind- 
ing upon  the  parties  if  directly  called  In 
question.  Gunter  v.  Fox,  51  Tex.  383;  H<rt- 
Ils  V.  DashleU,  52  Tex.  187. 

We  are  also  of  oplnicm  that  tbe  parties 
to  both  proceedings  are  in  legal  contempla- 
tion tbe  same.  The  state  was  the  complain- 
ing party  In  both,  although  her  relators  were 
different  In  Mathews  v.  State,  82  Tex.  577, 
18  S.  W.  Rep.  711,  it  is  weU  said  that  these 
prosecutions  are  imder  the  exclusive  control 
of  the  state's  attorney,  and  not  the  relator's; 
and  the  conclusion  announced  in  Hunnicutt 
T.  State,  75  Tex.  233,  12  S.  W.  Rep.  106,  to 
tiie  effect  that  the  state's  officer  might  file 
the  information  without  any  relator  at  all, 
is  approved.  In  fact  ttiat  proceedings  by 
quo  warranto  to  dissolve  municipal  corpora- 
tions are,  in  contemplation  of  law,  instituted 
for  the  l>enefit  of  the  public,  and  tbe  state 
Is  therefore  the  real  prosecutor,  would  seem 
to  be  elementary.  19  Amer.  &  Eng.  Bine. 
Law,  976,  676.     Respondents  then  proposed 
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to  sbow  that  ttie  state.  In  a  proceeding  Inatl- 
tuted  by  her,  had  been,  by  one  of  her  own 
courfsi  to  -which  abe  bad  confided  the  Juris- 
diction to  determine  eadi  gnestlons,  ad- 
Judged  not  to  be  entitled  to  the  relief  sought 
by  her  in  •this  cajse;  and,  If  the  party  witta 
whom  aha  was  litigating  In  both  cases  be 
the  same  in  law,  it  would  seem  that  tiie 
first  Judgment  should  hav«  been  beld  to  be 
concluslre.  19  Amer.  &  £ng.  Ehc.  Law,  684; 
High,  Eztr.  Rem.  746.  Then,  were  the  re- 
spondents in  both  cases  in  legal  contempla- 
tion the  same  7  We  think  this  question  must 
be  answered  In  the  afflrmatire.  The  parties 
really  interested  on  the  side  of  tbe  respond- 
ents were  tbe  inhabitants  of  the  territory 
sought  to  be  incorporated  as  the  town  of 
Iowa  Park,  and,  as  they  were  too  numerous 
to  be  Joined  by  name,  the  state  In  both  suits 
selected  the  men  they  had  chosen  as  their 
officers  as  fairly  representing  the  lnteT«8t8 
of  all,  and  in  tills  suit  claims  the  right  to 
annul  the  proceedings  taken  to  incorporate 
as  to  those  who  are  not  parties  by  namev 
as  weU  as  to  those  who  are;  and,  under 
these  circumBtances,  we  think  she  Is  in  no 
position  to  deny  ttie  rl^t  of  the  partlea 
she  has  made  to  effectually  litigate  the 
matters  in  controyersy,  and  should  be  held 
bound  by  a  decree  in  their  favor  to  the  same 
extent  they  would  be  bound  by  a  decree 
In  her  faror.  We  think  these  conclu- 
sions fairly  deduclble  from  the  following 
authorities  and  the  cases  referred  to  there- 
in: Ewlng  T.  State,  81  Tex.  172,  Itt  S. 
W.  Kep.  872;  1  Freem.  JTudgm.  |§  178,  170, 
157.  That  the  trial  in  the  first  salt  was 
upon  the  merits,  and  embraced  tbe  whole 
subject-matter  of  this  litigation,  in  tbe  sense 
of  rendering  the  decree  an  effective  adjudi- 
cation as  distinguished  from  a  dismissal  v.p- 
on  formal  grounds,  we  entertain  no  doubt. 
See  authorities  supra. 

If  this  suit  was  being  prosecuted  tor  the 
benefit  of  the  relator  individually,  it  is  prob- 
able that  he  would  be  estopped  by  reason 
of  the  facts  alleged  in  respondents'  answer, 
but  as  the  state  Is  the  real  party  at  interest, 
and  as  she  would  hare  tbe  right  to  file  tbe 
information  without  anyrtiaUon  at  all,  we 
think  she  could  not  be  concluded  because 
her  rdator  might  be  were  it  his  unit.  Math- 
ews V.  State,  and  19  Amer.  &  Eng.  Bnc 
Law,  675,  supra. 

We  cannot  hold  tbe  charge  of  the  court 
subject  to  tbe  objections  urged  to  It  by  ap- 
pellants. Under  the  decisions  of  our  su- 
preme court,  we  understand  the  correct  rale 
to  be  tliat  tihe  incorpomtlon  will  belield  val- 
id, although  a  reasonable  amount  of  land 
not  in  actual  occupation  be  included;  but  if 
the  excess  be  such  as,  in  effect,  to  evidence 
an  attempted  fraud  upon  tbe  law,  and  terri- 
tory be  embraced  that  cannot  be  falriy 
termed  a  part  of  tbe  town,  it  will  be  an- 
nulled. The  charge  of  the  court  was  per- 
haps a  little  too  restricted  in  conveying  this 
to  the  jury;  yet  we  are  not  prepared 


to  say  there  is  sndi  error  tfaerein  as  should 
require  a  reversal.  What  we  have  said  aufll- 
ciently  disposes  of  the  otber  assignments. 
For  the  error  In  excluding  the  evidence  of- 
fered to  sustain  the  plea  of  res  adjudlcata, 
the  Judgment  at  the  court  below  most  be  rs- 
vetsed,  and  tbe  caxtse  remanded. 


HAMIL/rON-BROWN  SHOE  OO.  et  aL  v. 
WHITAKBR  et  al. 

(Court  of  OiTil  Appeals  of  Texas.    Oct  11. 
1893.) 

WaoNGrDL  Attachment  —  FRA.ui)ai.EST  Cokvkt- 

ANCBS— KnO-WLEDOE  OF  GraXTEES — WiFE'S  SeF- 
ASATB  BSTATI  — DOCCHBSTABT  EtIDENCB — REC- 
ORDS. 

1.  In  an  action  for  damages  for  wrongfnl 

attaclimeut  plaintiffs  claimed  title  under  a  bm 
of  sale  by  defendant  iu  attacliment  suit.  One 
Of  plaintiffs,  wife  of  such  vendor,  claimed  that 
her  husband  owed  her  for  money  loaned  him 
from  her  separate  estate.  The  evidence  showed 
tliat  after  her  marriage  she  sold  200  acres  of 
land,  that  the  proceeds  were  loaned  to  her  hns- 
band,  and  that  the  consideration  for  the  con- 
veyance to  her  by  the  bill  ojE  sale  was  the  debt 
thus  contracted.  Bdd.  tliat  the  record  of  th* 
will  of  the  wife's  father  was  admissible  to 
show  that  the  land  in  qnestlon  was  deviaed  to 
her  by  the  will. 

2.  When  a  will  was  probated  it  was  in- 
correctly recorded.  Seven  years  later  the  court 
ordered  the  record  amended,  and  the  will  prop- 
erly recorded.  Held,  that  the  probate  court  had 
power  in  such  case  to  amend  the  record,  under 
Sayles'  Civil  St.  arts.  1354,  1355,  empowering 
the  court  to  correct  any  mistake  or  misreoital 
in  its  judgments;  and  the  lapse  of  time  was 
ImmateriaL 

3.  Interest  due  from  the  husband  on  tbe 
amount  borrowed  from  his  wife,  and  agreed 
to  be  paid  her  for  the  use  of  the  money,  liecame 
her  separate  property. 

4.  The  title  to  the  land  devised  by  the  wilt 
not  being  involved,  but  tbe  Issue  being  simply 
to  trace  the  soarce  from  which  the  funds  used 
by  the  huslMind  arose,  the  evidence  of  any  wit- 
ness acquainted  with  tlie  facts  was  competent 
to  show  that  it  came  from  the  sale  of  the 
wife's  separate  property. 

5.  The  wife  8  mother,  who  was  one  of  the 
vendees  in  the  bill  of  sale,  and  one  of  plaintilfB 
in  the  action  for  damages,  died  during  tlie 
pendency  of  the  suit,  leaving  the  wife  her  only 
heir.  The  court  below  foopd  that  the  mother's 
claim  was  a  valid  one,  and  there  was  no  find- 
ing or  evidence  that  she  participated  in  tlie  al- 
leged frand  in  procuring  the  bul  of  sale;  but 
no  disposition  was  made  of  the  interest  of  the 
mother  descending  to  the  wife.  Bctd,  that  the 
wife  would  receive  the  interest  of  the  deceased 
mother  in  the  same  condition  as  when  descent 
was  cast,  and,  if  the  mother's  title  was  free 
from  any  fraud  as  to  the  creditors  of  the  ven- 
dcn:,  the  wife  would  receive  it  in  the  same  coa- 
dition. 

6.  If  the  vendor  owed  the  debts  recited  in 
the  bill  of  sale,  and  the  property  transferred 
was  no  more  than  suffident  to  pay  them,  and 
the  purpose  of  the  vendees  in  purchasing  was 
to  collect  their  debts,  even  though  tlie  vendor 
was  Insolvent,  and  though  his  pnrpoRe  was  to 
defraud  his  other  creditors,  and  the  vendees 
knew  that  such  would  i>e  the  result  of  tbe  sale, 
the  sale  was  not  fraudulent  as  to  the  other 
creditors. 

7.  One  of  the  vendees  In  the  bill  of  sale 
was  a  ward  of  the  vendor.  The  vendor  had 
used  the  funds  of  the  ward  in  his  bnainflss, 
and  had  made  no  return  to  the  probate  court 
since  his  appointment.     The  vendees  were  re- 
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quired  to  give  full  receipt  for  their  entire 
claims,  and  the  guardian  attempted  to  pay  oS 
his  ward  in  that  way,  thoufth  the  property  was 
not  sufficient  to  pay  the  full  amount  of  the 
claims.  There  was  no  proof  that  any  probate 
court  bad  passed  on  and  approved  the  acta  of 
the  guardian,  but  during  the  progress  of  the 
damage  suit  the  ward  came  qjf  age,  appeared 
in  his  own  behalf  in  the  snit,  and  adopted  all 
acta  done  by  his  guardian  in  the  matter  in  his 
behalf.  Bdi,  that  the  sale  to  the  ward  was 
illc};al,  and  that  he  acquired  no  title.  Cabell 
V.  Shoe  Co..  16  S.  W.  Rep.  8U,  81  Ota.  lOi, 
followed. 

&  Where  a  petition  of  loint  purchasers  on- 
der  a  bill  of  sale  sets  up  in  sereralty  the  in- 
terest of  eacb  of  the  plaintiffs  in  the  property 
cuuveyed  by  the  bill  of  sale,  and  defines  the  in- 
terest of  each  in  the  property,  and  the  bill  of 
sale  was  made  to  them  as  the  several  vendees, 
stating  that  each  shoold  h<dd  the  prt^erty  in 
proportion  to  the  respective  claims  of  each 
against  the  voidor,  failure  of  one  of  plaintiffs 
to  recover  does  not  prevent  a  Judgment  in  fa- 
Tor  of  tboM  wbo  established  valid  claims. 

Appeal  from  district  court.  McLennan 
coun^;  W.  M.  Flonmoy,  Special  Judge. 

Action  by  the  Hanulton-BFOvra  Shoe  Cobo- 
pany  and  odieis  against  Cyrus  Wliltak»  and 
others  t»  recover  daxoagea  for  the  alleged 
wrongful  taJiJng  of  certain  goods  und«r  a 
writ  Oft  attachment  Judgment  waa  entered 
in  favor  of  defendants,  and  plalntifCs  ap- 
peal.    Modified. 

B.  H.  Klce  and  Herring  &  Kelly,  for  ap- 
pollflnts.  J.  A.  Martin,  D.  H.  Hardy,  Good- 
ricb  ft  darlumi,  and  L.  A.  Bamnds,  for  ap- 
iwll«e8. 


FISHBR,  C.  J.  Hie  appellants,  tbe  Hamil- 
ton-Brown Shoe  Company,  James  L.  La 
Prelle,  Mrs.  Mary  J.  Talbot,  Rosa  P.  La 
Prelle,  Joined  by  her  husband,  John  La 
Prelle,  and  Reegan  Dickson,  a  minor,  by  his 
goardian,  John  La  Prelle,  sued  Cyrus  \Vlilt- 
aker,  as  sheriff  of  Falls  county,  and  the  sure- 
ties on  his  o£Sclal  bond,  and  the  sureties 
npon  an  Indemnity  bond,  and  Meyberg  ft 
Rothchlld  Bros.,  attadilng  creditors.  The 
plaintiffs'  action  waa  fbr  damages,— the  al- 
io^ value  of  certain  goods  and  merchandise 
that  were  taken  from  their  possession  by  the 
defendants  under  a  writ  of  attachment  in 
the  Bitlt  of  Meyberg  ft  Rotbchild  Bros, 
against  John  La  Prelle.  The  appeilnnts  claim 
to  own  tlie  property  so  levied  upon  by  the  ap- 
p^lecs  by  virtue  of  a  bin  of  sale  executed 
by  John  La  Prelle  on  the  15th  day  of  Octo- 
ber, 1887,  before  the  levy  of  the  writ  of  at- 
tachment, wherein  was  conveyed  to  them 
this  propaty  in  payment  and  satisAiction  of 
debts  owing  by  John  La  Prelle  to  each  of 
said  plaintiff^  In  severalty;  said  bill  of  sole 
rotating  the  debt  due  by  him  to  each  of  said 
parties,  and  that  the  vendees  are  "to  have 
and  to  hold  the  pivperty  above  described 
unto  tb«  aevemX  creditors  aforesaid  [the  ap- 
pellants] in  the  propMiJon  that  thedr  re- 
spective demands  beer  to  tiie  aggregate 
amount  of  all  of  aald  several  debts  above 
opecified."  Itie  amended  petltioa,  upon 
vMileb  ttie  cause  was  tried,  alleged  that  staice 


the  institution  of  the  suit,  Mary  Talbot,  ono 
ot  the  original  plalntilTs,  has  died,  and  that 
Rosa  La  Prelle  Is  her  only  surviving  chUd, 
and  is  entitled  to  her  Interest  in  said  prop- 
erty as  her  only  heir.  The  petition  gener- 
ally alleges  ttiat  the  appellants  and  Mary  J. 
Talbot  wei«  Joint  owners  of  the  property 
at  the  time  of  the  levy  of  the  writ  of  attach- 
ment And  the  petition  further  spedflcaUy 
alleges  "that  said  goods,  wares,  and  mer- 
chandise, the  value  «f  which  Is  now  hero 
sued  for,  was  held  and  owned  by  plaintiffs 
and  said  Talbot  In  the  proportion  that  tiicir 
said  several  .demands,  respectively,  bore  to 
the  aggregate  amount  of  all  of  said  debts, 
and  that  they  are  entitled  to  recover  the 
value  oif  said  goods  In  like  proportion,"  (here 
alleging  the  proportion  that  each  plaintiff 
is  entitled  to.)  During  the  progress  of  the 
suit,  Reagan  Dickson  became  of  age,  and 
appeared  in  his  own  behalf,  and  by  plead- 
ings adopted  all  acts  done  by  his  guardian  in 
his  behalf  in  the  making  of  said  bill  of  sale 
and  in  bringing  suit  to  enforce  his  rights, 
thereunder.  The  appellees,  by  ansTver,  Justi- 
fied the  taking  of  the  property  und»  an  at- 
tachnient  against  John  La  Prelle;  that  the 
conveyance  of  said  property  by  John  La 
Prelle  to  plaintifl!s  was  made  to  defraud  his 
creditors,  he  being  insolvent,  and  they  par- 
ticipating In  the  fraud;  that  the  claims  In 
settlem^it  of  wlhlch  It  was  made  w»« 
fictitious  and  fraudulent;  that.  If  otherwise, 
Ute  satisfaction  of  the  debts  named  in  the 
bill  of  sale  was  colorable  and  pretended,  and 
used  simply  as  a  mythical  ccmaideratlon  for 
said  sale,  and  that  the  real  Intention  of  the 
parties  was  that  the  debts  should  not  be  paid 
off,  but  continue  to  exist,  and  that  tmder 
cover  of  the  bill  of  sale  John  La  Prdle 
should  retain  possession  of  the  goods,  and 
dispose  of  them  for  his  own  benefit;  that  the 
bill  oS.  sale  and  condition  of  payment  of  the 
debts  expressed  therein  was  not  assented 
to  by  Reagan  Dickson,  or  by  any  cme  au- 
thorized to  act  for  him;  that  long  before  the 
debt  to  Meyberg  ft  Rothchlld  Bros,  was  In- 
curred, John  La  Prelle  was  Indebted  to 
James  La  Prelle  and  the  Hamilton-Brown 
Shoe  Company,  and  was  Insolvent,  and  his 
Insolvency  known  to  them,  and  they  aU  en- 
tered into  a  conspiracy  to  represent  John 
La  Prelle  as  solvent,  and  having  ample 
means  and  worthy  of  credit  In  general,  so 
tfiat  he  could  buy  goods  on  credit,  and  ob- 
tain goods  sufficient  to  pay  plaintiffs,  and 
when  he  obtained  sn<A  goods  he  should 
tiun  tile  same  over  to  them  In  pretended 
payment;  and  In  pursuance  of  such  con- 
spiracy they  made  representations  as  above 
stated  to  Bradstreet's  Oommercial  Agency, 
etc.,  whereby  John  La  Prelle  obtained  credit 
and  got  the  goods  in  question,  and  then 
transferred  them  to  plaintiffs.  They  further 
pleaded  that  Reagan  Dickson  never  assented 
to  any  agreement  by  virtue  of  wbicli  he 
oonld  become  owner  of  the  goods  in  con- 
troversy, and  that  he  owns  no  interest  in 
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en  Id  goods.  Tlie  cause  was  tried  below  be- 
fore the  court  without  a  Jury,  and  judgment 
was  rendered  in  favor  of  the  appellees. 

The  court  below  found  the  following  as  its 
conclusions  of  fact  and  law:  "In  1887,  John 
La  Prelle  was  merchandising  in  Marlln, 
Falls  county,  and  on  15th  October  of  that 
year,  upon  examination  of  his  affairs  witb 
hla  brother,  James  La  Prelle,  concluded  that 
he  would  be  unable  to  meet  his  liabllitleB, 
as  he  was  Indebted  In  a  large  amount  to 
various  parties.  He  executed  a  bill  of  sale 
on  that  day  to  plaintiffs,  to  wit,  Hamilton- 
Brown  Shoe  Company,  James  La  Prelle,  Mrs. 
Mary  J.  Talbot,  Mrs.  Rosa  P.  La  Prelle, 
and  Reagan  Dickson,  to  his  entire  stock  of 
merchandise,  and  certain  other  property 
mentioned  in  said  bill  of  sale,  to  pay  cer- 
tain debts  that  he  claimed  to  have  owed 
tliem,  the  value  of  the  property  transferred 
falling  $1,900  short,  ho>wev»,  of  the  full 
amount  of  the  indebtedness  he  proposed  to 
liquidate  by  the  transfer.  John  La  Prelle 
was  indebted  to  other  parties  in  various 
sums  aggregating  a  large  amount.  James 
La  Prelle  Is  the  brother  of  John  La  Prelle, 
and  stockholder  and  employe  of  the  Hamil- 
ton-Brown Shoe  Company.  Mrs.  Mary  J. 
Talbot  was  the  mother-in-law,  and  Mrs. 
Rosa  F.  La  Prelle  Is  the  wife,  of  John  La 
Prelle,  and  Reagan  Dickson  is  bis  brother^ 
and  was  his  ward  at  the  date  of  bill  of 
sale.  The  Hamilton-Brown  Shoe  Company  is 
a  corporation,  located  in  St  Louis,  Mo.,  and 
doing  business  in  Texas,  James  La  Prelle 
being  their  representative  In  Texas.  Tlie 
parties  to  whom  bill  of  sale  was  made  went 
Immediately  into  possession  of  the  goods, 
John  La  Prelle  acting  for  his  wife,  Mrs.  Rosa 
F.  La  Prelle,  and  his  ward,  Reagan  Dick- 
son. On  day  of  ,  1887,  an  at- 
tachment was  levied  on  part  of  the  goods 
by  the  defendant  Cyrus  Whitaker,  sheriff 
■at  Falls  county,  in  favor  of  Meyberg  &  Roth- 
child  Bros.,  to.  secure  a  claim  of  $342.50 
against  John  La  Prelle.  This  was  a  Just 
claim  against  John  La  Prelle  The  ^oof 
showed  the  claims  of  the  Hamilton-Brown 
Shoe  Company,  James  La  Prelle,  and  Mrs. 
Mary  J.  Talbot  to  be  valid  and  owed  by 
John  La  Prelle  at  date  of  bill  of  sale.  Tb» 
indebtedness  claimed  to  be  due  Mrs.  Rosa 
F.  La  Prelle  was  evidenced  by  a  note  ex- 
ecuted in  her  favor  by  her  husband,  John 
La  Prelle;  this  note  being  $2,500  principal, 
and  interest  thereon  amounting  to  somethluR 
over  $600,  or  enough  to  make  the  amount 
of  note.  The  principal  was  shown  to  be 
funds  derived  from  the  sale  of  200  acres 
of  land  lying  in  Robertson  county.  This 
land  was  claimed  to  have  been  Inherited 
from  her  father,  James  Talbot,  by  will  of 
said  James  Talbot.  The  will  was  not  admit- 
ted in  evidence.  As  to  claim  of  Reagan 
Dickson,  the  proof  shows  that  John  La 
■Prelle  was  appointed  by  the  probate  court 
«C  Oriuies  county  his  guardian,  and  that  he 


bad  used  his  funds  In  his  business,  but  had 
made  no  return  to  the  probate  conrt  since 
bis  appointment.  It  was  shown  that  the 
parties  to  whom  the  bill  of  sale  was  executed 
were  required  to  give  full  receipt  for  their 
entire  claims,  ^and  that  the  guardian  at- 
tenipted  to  pay  off  his  ward  in  same  way. 
and  property  transferred  according  to  esti- 
mate In  bill  of  sale  was  not  sufflclent  to 
pay  full  amount  of  said  claims.  Tbere  w:is 
no  proof  that  any  probate  conrt  liad  pass- 
ed upon  and  approved  the  acts  of  said  guard- 
ian. It  was  |)roven  that  John  La  Prelle 
reserved  in  his  hands  $2,500  In  notes  and 
accounts,  not  included  in  the  bill  of  sale. 
From  the  evidence,  John  La  Trelle  seems 
to  have  believed  that  he  owed  his  wife  the 
amount  of  money  included  in  his  wife's  note, 
except  the  interest  included  in  said  note  on 
the  pi-Incipal  debt  of  $2,500.  Ttio  evidence 
shows  the  goods  levied  on  In  this  case  to  l>e 
worth  about  65  cents  on  the  dollar.  Froin 
the  facts  the  court  concludes  that  the  noto 
representing  the  claim  of  Mrs.  Roaa  F.  La 
Prelle  was  the  community  property  of  her- 
self and  husband,  John  La  Prelle,  and  hence, 
in  attempting  to  settle  same  by  transfer. 
It  accrued  to  his  benefit,  and  was  fraudulent 
and  conveyed  no  title  to  Mrs.  La  Prelle;  and 
as  to  the  claim  purporting  to  be  due  Reagan 
Dickson,  it  was  wholly  unwarranted  in  law  or 
morals,  and  fraudulent  The  conclusion  of  the 
court  on  the  facts  is  that  John  La  Prelle,  and 
James  La  Prelle  for  himself  and  as  the  rep- 
resentative of  the  Hamilton-Brown  Shoe 
Company,  John  La  Prelle  presuming  to  act 
for  hla  wife,  and  Reagan  Dickson,  conferred 
together  and  agreed  to  execute  said  bill  of 
sale  wltl^  a  fraudulent  intent  as  to  otiier 
creditors  of  John  La  Prelle.  Taking  this 
.view,  the  court  ordered  Judgment  for  the  de- 
fendants." 

The  first  assignment  of  error  insists  that 
the  court  erred  In  not  admitting  in  evidence 
the  certified  copy  of  the  record  probating 
the  will  of  James  Talbot  deceased.  Mrs. 
Rosa  F.  La  Prdle,  one  of  the  plaintiffs, 
the  wife  of  John  La  Prelle,  claimed  an  in- 
terest in  the  property  conveyed  by  the  bDl 
of  sale  executed  to  the  plaintiffs  by  John  La 
Prelle  by  reason  of  the  fact  that  she  was 
a  bona  fide  creditor  of  h»  husband;  that  he 
owed  her  for  borrowed  money  loaned  to 
him  out  of  her  separate  estate;  that  said 
moneys  so  loaned  arose  from  the  sale  of 
land  that  was  devised  to  her  by  the  will 
of  her  father,  James  Talbot  deceased.  The 
evidence  showed  that  she,  after  her  mar- 
riage, sold  200  acres  of  land,  and  the  pro- 
ceeds of  the  8ale--$2,500— were  loaned  to  her 
husband,  John  La  Prelle.  The  will  of  Tal- 
bot was  offered  for  the  purpose  of  showing 
that  this  20(>acre  tract  was  devised  to  her 
by  the  terms  of  the  will.  l%e  evidence 
shows  that  the  consideration  for  the  convey- 
ance to  Mrs.  La  Prelle  was  the  debt  that 
John  La  Prelle  owed  her  for  the  money  that 
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lie  had  used,  arising  from  the  sale  of  the 
land.  We  thiul^  that  the  record  of  the  pro- 
bate of  the  will  was  admissible  in  evidence, 
and  that  the  court  erred  in  excluding  it  It 
fairly  appears  from  the  certificate  of  the 
officer  that  the  paper  offered  in  evidence  is  a 
copy  of  the  records  required  by  law  to  be 
kept  for  preserving  the  proceedings  of  the 
prolmte  court  There  is  no  merit  in  the  ob- 
jection tliat  It  does  not  appear  from  the  cer- 
tificate that  the  pap»  is  a  copy  of  the  rec- 
ord or  minutes  of  the  conrt 

The  second  objection,  and  the  only  one  that 
we  deem  important  to  notice,  is  that  the  rec- 
ord offered  in  evidence  appears  to  be  a  copy 
of  the  Judgment  of  the  probate  court  of  Bo1> 
ertson  county  made  In  1880,  correcting  the 
record  of  the  former  Judgment  made  in  1882, 
probating  the  will  of  James  Talbot;  the  con- 
tention being  that  the  court  had  no  power  or 
Jurisdiction  in  1889  to  correct  or  amend  the 
record  probating  the  will  in  1882.  It  appears 
from  an  inspection  of  the  certified  copy  of 
the  probate  records  offered  in  evidence^  as 
shown  by  the  bill  of  exceptions,  that  the 
wUl  of  James  Talbot  was  probated  in  1882, 
but  that  in  making  and  entering  the  record 
thereof  a  mistake  was  made  in  the  record, 
and  that  the  wiU  was  incorrectly  recorded. 
In  1889,  the  same  covart,  by  an  order,  correct- 
ed this  mistake,  and  ordered  that  the  record 
be  so  amended  as  to  make  it  Show  the  true 
facts,  and  that  the  will  be  properly  recorded. 
The  statute  requires  the  will,  together  with 
the  probation  thereof,  to  be  recorded.  This 
record,  when  so  made,  becomes  the  Judgment 
of  the  court  Articles  1354,  1355,  Sayles' 
CJlvll  St,  empower  the  court  to  correct  any 
mistake  or  mlsrecital  in  its  Judgments;  and 
when  its  Judgment  correcting  such  mistake 
Is  collaterally  questioned,  as  Is  done  in  this 
case,  we  must  conclusively  presume  that  the 
court  followed  the  procedure  prescribed  by 
the  two  articles  referred  to,  and  that  such 
Judgment  is  legal.  It  does  not  appear  upon 
the  face  of  the  record  that  the  court,  in  cor- 
recting its  record,  did  not  pursue  the  law 
that  authorizes  the  correction  to  be  made. 
Because  the  Judgment  correcting  the  mistake 
is  made  after  a  long  lapse  of  time  from  the 
entry  of  the  ori^al  JudgmMit  Is  no  reason 
why  the  correcting  Judgment  is  void,  and  is 
not  a  reason  for  denying  the  coru^  Jurisdic- 
tion to  correct  its  records.  It  ia  held  that  the 
remedy  provided  by  these  statutes  is  not 
governed  by  any  period  of  limitation  fixed  by 
law.  Ramsey  v.  McOauley,  9  Tex.  106.  It 
will  be  seen  from  the  findings  of  the  court 
tliat  It  held  that  the  debt  due  by  John  La 
PreOe  to  his  wife  was  community  property, 
and  that  he  owed  her  nothing.  This  is  sufil- 
cient  to  show  the  importance  of  the  will 
as  evidence,  for,  if  it  had  been  Introduced  in 
evidence,  It  would  have  shown  her  separate 
Interest  in  the  funds  loaned  her  husband.  In 
this  connection  it  is  well  for  us  to  say.  that 
if,  upon  another  trial,  it  appears  from  the  ev- 
idence that  the  Interest  due  by  La  Prelle  on 


the  amount  iwrrowed  from  Ills  wife  was 
agreed  to  be  paid  her  for  the  use  of  the  funds 
of  her  separate  estate,  such  interest  becomes 
her  separate  property.  Hall  v.  Hall,  62  Tex. 
294;  Martin  Brown  Co.  v.  Perrill,  77  Tex. 
204, 13  S.  W.  Bep.  975. 

Holdbig  that  the  record  probating  the  will 
of  James  Talbot  was  admissible,  it  becomes 
imimportant  to  consider  appellants'  second 
assignment  of  error,  concerning  the  exclusion 
of  the  evidence  of  Bomanus  Talbot  But  we 
think  this  evidence,  as  well  as  that  of  any 
other  witness  who  is  able,  by  a  imowledge  of 
facts,  to  trace  the  ownership  of  the  funds 
used  by  John  La  Prelle  to  the  separate  estate 
of  his  wife,  is  admissible.  It  Is  not  a  contro- 
versy in  which  the  title  to  the  land  devised 
to  Mis.  La  Prelle  by  the  will  is  involved,  but 
the  fact  in  issue  is  simply  tracing  back  the 
source  from  which  the  funds  arose.  Wit- 
nesses may  Imow  that  ttils  fund  arose  from 
the  sale  of  property  that  belonged  to  the 
wife  In  her  separate  right  and  that  fact  may 
be  proven  either  by  the  will  or  by  the  evi- 
dence of  witnesses  who  are  acquainted  with 
the  facts.  It  is  not  a  question  wherein  the 
title  to  the  land  is  inv(dved,  for  the  wife  may 
not  have  a  good  title,  but.  If  land  came  to 
her  in  such  a  way  as  to  be  her  separate  prop- 
erty nnder  the  law.  and  It  should  be  sold, 
the  proceeds  of  the  sale,  as  between  her  and 
her  husband,  would  be  her  separate  property, 
notwithstanding  her  title  may  be  inferior  to 
that  of  some  one  with  a  better  title. 

The  appdlants'  fourth  assignment  com- 
plains that  the  court  below  erred  in  not  ren- 
dering Judgment  in  favor  of  Mrs.  Rosa  F. 
La  Prelle  for  an  amount  equal  to  the  inter- 
est of  her  deceased  mother,  Mrs.  Maiy  J. 
Talbot  which  she  inherited  after  the  filing 
of  this  suit  Mrs.  Mary  J.  Talt>ot  is  one  of 
the  vendees  named  in  the  bUl  of  sale  execut- 
ed by  John  La  Prelle  to  the  appellants,  and  it 
appears  from  the  evidence  that  she  died  since 
the  commencement  of  this  suit,  and  that  Mrs. 
Rosa  F.  La  Prelle  is  her  only  heir.  The  court 
below,  it  will  be  observed,  found  that  Mrs. 
Mary  Talbot  was  a  creditor  of  John  La 
Prelle  at  the  time  the  bill  of  sale  was 
executed,  and  that  her  demand,  and  also  that 
of  the  Hamilton-Brown  Shoe  Company  and 
James  La  Prelle,  were  valid  claims  and  debts 
owing  by  John  La  Prelle.  In  the  final  con- 
clusion reached  by  the  court  tliat  the  sale, 
as  to  the  interests  of  James  La  Prelle,  the 
Hamilton-Brown  Shoe  Company,  Mrs.  Rosa 
La  Prelle,  and  Reagan  Diclcson,  was  fraudu- 
lent as  to  the  creditors  of  John  La  Prelle  on 
account  of  the  combination  and  conspiracy 
between  James  La  Prelle  and  John  La  Prelle 
to  defraud  the  creditors  of  John  La  Prelle, 
there  is  no  finding  or  disposition  made  of  the 
Interest  of  Mrs.  Talbot  that  descended  to 
Mrs.  Rosa  La  Prelle.  Mrs.  Rosa  La  Prdle 
would  receive  the  interest  of  her  deceased 
mother,  Mrs.  Talbot,  in  the  same  condition  am 
It  existed  when  descent  was  cast;  and,  if  Mrs. 
Talbot's  title  was  free  of  any  frand  as  to  the 
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credltora  of  John  La  Prelle,  Mrs.  Bosa  La 
Prelle  would  receive  It  tn  tbe  same  condition. 
The  effect  of  the  finding  of  the  court  would 
Beem  to  negative  the  exlbtence  of  any  fraud 
upon  the  part  of  Kra.  Tnlbot  In  acquiring  her 
Interest  or  title  in  the  property;  and,  looldng 
to  the  evidence  iipcm  this  Issue,  it  does  not 
establish  the  fact  that  she  participated  In 
any  scheme  to  defraud  the  creditors  of  John 
lia  Prelle.  We  do  not  wish  to  be  understood 
that  we  entertain  the  oi>inton  that  the  find- 
ing of  the  court  on  the  Issue  of  frand  was 
correct,  or  that  It  was  supported  by  the  evi- 
dence as  to  the  Interest  of  the  other  plain- 
tiffs. That  is  a  matter  we  leave  to  be  deter- 
mined upon  another  triaL  But,  bom<ev€r,  In 
this  connection,  we  wish  to  say  that  if  it  be 
true  that  John  La  FreUe  was  honestly  owlns 
the  Hamllton-Brcrwn  Shoe  Company  and 
James  La  Pr^e  and  Mrs.  Kaiy  J.  Talbot  and 
his  wife,  Mrs.  Rosa  F.  La  Frefle,  the  debts 
recited  in  the  bill  of  sale  executed  by  him, 
and  that  the  property  transferred  was  not  of 
greater  value  than  sufflclent  to  satisfy  Hie 
said  debts,  and  that  the  purpose  of  said  par- 
ties in  purchasing  said  property  was  to  col- 
tect  their  debts,  altboagh  John  La  Prelle  was 
insolveat,  and  although  his  purpose  may 
have  been  to  defraud  his  creditors,  and  sncii 
purchasers  may  have  known  that  such  would 
be  the  result  of  the  sale,  and  such  facta  were 
known  to  them,  we  do  not  understand  that 
in  such  case  the  law  would  hold  the  sale 
fraudulent  as  to  the  other  creditors.  A  cred-- 
it<  who  has  a  bona  fide  claim  against  his 
debtor,  and  In  good  faith  receives  a  transfer 
of  his  debtor's  property  for  the  purpose  of 
satisfytng  his  datai,  and  receives  no  more 
than  sufflclent  for  that  purpose,  will  be  pro- 
tected, although  Ms  debtor  may  be  bisolvent, 
and  may  intend  to  defraud  his  other  credit- 
ors, and  such  facts  be  known  to  the  creditor 
at  the  time  of  his  purchase.  Owens  v.  Olark, 
(Tex.  Sup.)  15  a  W.  Kep.  lOL 

There  was  no  aror  in  the  court's  holdiog 
that  the  sale  to  Reagan  Mcksoo  was  Illegal, 
and  that  he  acquired  no  title  by  virtue  of  the 
conveyance  executed  by  John  La  Prelle. 
This  has  been  expressly  decided  in  the  case 
of  Cabell  v.  Shoe  Co.,  81  Tex.  104,  16  Sl  W. 
Eep.  811.  Appdlees  contend  thai  the  Judg- 
ment of  the  court  should  be  maintained  for 
the  reason  that  the  plalntills  Jointly  sue  for 
the  damages  resulting  from  the  trespass,  and 
that,  the  recovery  failing  as  to  Retigan  Dick- 
son, one  of  the  plaintlfts.  It  should  fail  as  to 
alL  The  petition,  as  before  stated,  set  up  in 
severalty  the  Interest  of  each  of  the  plain- 
tiffs in  the  pn^erty  conv^ed  by  the  taill  of 
sale.  The  bill  of  sale  was  made  to  them  as 
the  several  vendees,  stating  that  each  should 
hold  the  properly  In  proportion  to  the  re- 
spective claims  of  each  of  said  vendees 
against  John  La  Prefie.  Tbe  Instrumeot  cre- 
ating the  title  defines  tbe  interest  of  each  in 
the  property  conveyed.  This  identical  ques- 
tion was  determined  by  our  supreme  court 
in  tbe  case  of  Cabeil  v.  Shoe  Oo.,  81  Tbx. 


104,  16  a  W.  Rep.  811,  where  the  rights  of 
the  parties  under  this  bill  of  sale  were  in 
question.  In  that  case  the  action  <rf  damages 
was  by  these  appellants  against  Oab^,  Unit- 
ed States  marshal,  and  the  sureties  upon  his 
indenintty  bond.  All  the  plaintiffs  recovered 
Judgment  in  the  coiut  below,  and  upon  ap- 
X>eal  the  Judgment  as  to  Beagan  Dickson  was 
reversed,  and  It  was  adjudged  that  his  guard- 
ian, John  La  FreUe,  take  nothing  by  bis  ac- 
tion, and  Judgment  was  rendered  in  favor  of 
the  other  plaintiffs  to  the  ease.  Although  it 
does  not  appear  In  the  r«7)ort  of  the  case, 
an  examination  of  the  record  shows  that  ap- 
pellant Cabell,  by  his  motion  for  rehearing, 
complained  of  the  Judgment  of  the  supreme 
court  because  "Reagan  Dickson,  one  of  the 
piaintMs,  failed  to  show  any  cause  of  action 
against  the  appellants,  or  any  interest  in  tbe 
property  seized  by  appeUants.  Tbe  case  stat- 
ed tn  tbe  petition  of  plaintiffs  faQed  to  cor- 
respond with  the  case  made  by  the  proof." 
This  quotation  embraces  the  enttre  ground 
urged  In  the  motion  for  rehearing.  The  judg- 
ment of  tbe  supreme  court  was  that  tbe  mo- 
tion be  overruled.  Thds  It  will  be  seen  that 
this  question  was  passed  upon  by  the  su- 
preme court,  and  determined  adversely  to 
the  contention  of  appellees.  We  believe  the 
correct  rule  upon  this  subject  is  that,  where 
the  coirveyance  is  made  to  satisfy  tbe  dnims 
of  several  grantees  or  creditors,  and  the  con- 
sideration tor  the  piirctaase  emanates  from 
each,  aa  shown  In  this  case,  and  the  plead- 
ings ask  relief  in  proportion  to  their  respec- 
tive biterests,  Is  to  hold  the  conveyance  vaHd 
as  to  those  grantees  or  creditors  whose  pur- 
chase was  bona  fide  or  supported  l^  a  valid 
oonslderatl<«,  although  tbe  title  of  other 
Joint  purchasers  or  vendees  may  fail  on  ac- 
count of  some  vice  in  their  pretended  pur- 
chase. Bump.  Fraud.  Conv.  (3d  Ed.)  p.  48S: 
Burrfll,  Assignm.  (5th  Ed.)  <  117. 

The  Inclination  is  strong  in  the  court  to  re- 
verse and  render  judgment  In  favor  of  the 
appellants  with  the  exception  of  Beagan 
Dickson,  and  especially  as  to  the  interests  of 
Mrs.  La  Prelle  Inherited  from  her  deceased 
mother,  Mrs.  Talbot;  but,  owing  to  tbe  fact 
that  an  Issue  of  fraud  Is  raised  by  the  plead- 
ings, we  wni  reverse  the  Judgment  of  the 
court  bdow,  and  remand  the  cause  for  an- 
other trial.  Tbe  Judgment  below  as  to  Rea- 
gan IMckson  will  stand  affirmed,  and  It  Is  fur- 
ther adjudged  that  one-fourth  of  the  costs  of 
tills  appeal  and  of  the  court  bdow  be  ad- 
Judged  against  him,  and  that  tbe  remaining 
costs  of  this  appeal  be  adjudged  against  the 
appellees. 


HAMILTON-BROWN  SHOE  CO.   et  aL  ». 

KELLUM  et  al. 

(Conrt  of  (Svll  Appeals  of  Texas.    Oct.  11. 

1893.) 


Appeal  fij>m  district  court,  McLennan  conn- 
ty;    vV.  M.  Flonmoy,  Special  Judge. 
Action   by   the   Hamnton-Broim   %oe  Gon- 
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pany  and  others  agaiDst  Eellam  ft  Botan  and 
■otliers.  Jad|;ment  was  entered  in  favtw  of 
defendants,  and  plaintiffs  appeal.    Modified. 

B.  E.  Bice  and  Herring  &  Kellr.  tor  appel- 
lants. J.  A.  Martin,  J>.  H.  Hardy,  Goodrich 
^  Clarkson.  and  T.  L.  Samnela,  iot  appellees. 

FISHER  C.  J.  The  same  judgment  will 
here  be  rendered,  and  the  same  disposition 
made  of  this  cwse,  as  was  made  of  the  case  of 
Shoe  Co.  ▼.  Whitaker,  23  B.  W.  Rep.  520, 
<this  day  decided  hy  this  court.) 


HAMILTON-BROWN   SHOE   C30.   et  al.   T. 

CAMERON  et  al. 

(Coort  of  CiTil  Appeals  of  Texas.    Oct  11, 

1893.) 

Appeal  from  district  court,  McLennan  coun- 
ty:   W.  H.  Jenkins,  Jud)^. 

Action  bT  the  Hamilton-Bro<wn  Shoe  Gom- 
]Mmy  and  others  against  William  Cameron  and 
others.  Judgment  was  entered  in  favor  of 
•defendants  and  plaintiA  appeal.    Modified. 

B.  H.  Rice  and  Herring  ft  Kelly,  for  appel- 
lants.    D.  H.  Hardy,  for  appellees. 

FISHQR.  O.  J.  For  the  reasoDB  ciren  in 
the  opinion  dellyered  in  the  case  of  Shoe  Go. 
▼.  WTritaker,  23  S.  W.  Rep.  520,  (this  day  de- 
cided,) we  make  the  same  disposition  of  this 
case  as  we  made  of  that  case,  and  the  same 
judgment  will  be  here  rendered  as  rendered  in 
that  case.  Affirmed  in  part  and  reversed  and 
cemanded  in  part. 


HAMILTON-BROWN  SHOE  CO.  «t  al.   ▼. 

SANGER  et  al. 

<Court  of  OiTil  Appeals  of  Texaa.    Oct  11, 

1803.) 

Appeal  from  district  conrt  McLennan  oenn- 
*y;    W.  M.  Plonrnoy,  Special  Jndge. 

Action  by  the  Hamrlton-Brown  Shoe  Com- 
pany and  others  against  Sanger  Bros,  and  oth- 
ers. Judgment  was  rendered  in  favor  of  de- 
fendants, and  plaintiffs  appeal.    Modified. 

B.  H  Rice' and  Herring  ft  Kelly,  for  appel- 
lants.    D.  H.  Hardy,  for  appellees. 

FISHER.  O.  J.  For  the  reasons  stated  In 
the  opinion  delivered  in  the  case  of  Shoe  Co.  v. 
Whitaker,  23  S.  W.  Repi  520,  (this  day  decided 
by  thi.i  court,)  we  make  the  same  disposition  of 
this  case  and  render  the  same  judgment  as 
was  rendered  in  that  cause.  There  is  an  ad- 
^tional  qneation  that  arises  in  this  case  that 
does  not  arise  in  tlie  Whitaker  Caae,  abov«  re- 
ferred to.  The  letter  of  Heidelbreck.  Fried- 
lander  ft  Co.  to  the  Hamilton-Brown  Shoe 
Company,  and  the  reply,  may  be  considered 
along  with  the  other  evidience  in  the  case,  but 
we  do  not  think  it  can  be  given  the  effect  of 
an  estoppel  against  the  shoe  company,  if  such 
was  the  purpose  of  the  court  below.  If  the 
information  furuishad  by  the  Hamilton-Brown 
tiboe  Company  tvnjs  knowingly  false,  and  fur 
the  pui-poMe  of  inducing  Heidelbreck.  Fried- 
lander  &  Co.  to  act  vlu<...  it,  and  extend  cred- 
it to  John  La  Prelle,  they  may,  for  this  deceit, 
recover  the  damages,  if  any,  resulting  there- 
from. But  we  do  not  see  how  this  letter  can 
t>ecome  important  in  dptermitiing  the  rights  of 
the  Hamilton-Brown  Shoe  Company  as  a  pur- 
<rhaser  under  the  bill  of  sale  executed  by  La 
Prelle.  except  as  it  may  have  some  bearing  as 
legitimate  evidence  in  determining  the  issue  of 
fraud  in  the  purchase  of  the  goods;  and  we 
understand  that  this  Is  the  extent  of  the  ap- 
f  eliees'  inaistenoeu 


I>E:I1PSET  ▼.  McKBNNEIiL. 

(Court  of  (SvU  Appeals  of  Texaa.    Feb.  9, 

18G8.) 

EzrafrrioHa— "CcBinHT  Waois  vox  Fbbsoitai. 

Bebvicbs  " — Bbt-  Off. 

1.  The  amount  due  a  person  for  services 
under  a  contract  by  which  ne  agrees  to  nurse 
another  during  an  attack  of  sickness,  and  by 
which  the  latter  agrees  to  pay  him  well,  is 
"corrMit  wa«as  for  personal  services,"  withiB 
the  meaning  of  the  exemption  law,  though  nei- 
ther the  compensation  to  be  paid  nor  the  time 
•f  payment  is  fixed. 

2.  Under  the  statutory  prorision  that  cer- 
tain property,  including  current  wages  for  per- 
sonal services,  "shall  be  exempt  from  attach- 
ment or  execution,  or  every  other  species  of 
forced  sale  for  the  payment  of  debta,     an  em- 

Sloyer  sued  for  ssch  wages  cannot   set  off  a 
ebt  due  from  the  employe  to  a  third  person, 
and  assigned  to  him. 

Appeal  from  Jackson  cotmty  couit;  Hugh 
li.  White,  Judge. 

Action  by  R.  K.  McKenn^  agalnat  Dan- 
iel Dempsey  for  parsonal  services.  From 
a  jndgment  for  jriaintlff,  defendant  aji^^alB. 
Amrmcd. 

A.  B.  Pettcolas,  fbr  appelant  W.  A.  Mc- 
Dowell, for  appeDee. 

WILLIAMS,  J.  The  Judgment  In  this 
canse  was  affirmed  by  the  court  of  appeals 
at  Its  lost  term  at  this  place,  and  on  mo- 
tion of  appellant  a  new  hearing  was  granted, 
and  the  cause  comes  to  this  court  for  dispo- 
sition. There  are  two  questtons  presented. 
▼Iz.:  P'lrst,  is  the  amount  sued  for  and  re- 
cofveni  bdow  due  as  cmrent  wages  for 
personal  serylces?  and,  second.  If  It  is,  can 
It  be  ofltset  by  a  debt  due  to  appellant  from 
appellee,  which  Is  in  no  way  connected  with 
It  The  facts  are  that  appellant  employed 
appellee  to  nurse  him  during  an  attack  of 
■Ic^eas,  promising  to  pay  him  well  for  bis 
services.  There  was  no  agreement  fixing 
the  compensation  to  be  paid,  either  for  the 
entire  service,  or  by  tbe  bour,  day,  week,  or 
month.  Appellant,  before  the  present  suit 
was  brought,  but  after  the  controversy  arose, 
procured  an  assignment  from  one  Jlrs.  Har- 
rison of  a  debt  which  appellee  owed  her 
for  board,  and  pleaded  it  as  a  set-off  when 
sued  by  api)ellee;  The  court  below  held  that  tbe 
sum  due  appellee  was  for  current  wages 
for  personal  services,  and  could  not  be  off- 
set as  attempted.  The  meaning  of  the  lan- 
guage "current  wages  for  personal  services" 
was  considered  by  the  comt  of  appeals  In 
Bank  V.  Graham,  22  S.  W..Rep.  1101,  and  the 
terms  were  defined  as  follows:  "'Current' 
means  'running;  now  passing  or  present 
in  Its  proRTess.'  'Wages'  means  a  'compensa- 
tion given  to  a  hired  person  for  his  services.' 
Current  wages  are  such  compensation  for  per- 
sonal services  as  are  to  be  paid  periodically, 
or  from  time  to  time,  as  the  services  are 
rendered;  as  when  the  services  are  to  be 
paid  for  by  the  bour,  day,  week,  month,  or 
year.    The  services  rendered  must  be  sucb 
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as  that  the  comitensation  therefor  is  nieas- 
nred  by  the  time  of  the  continiiance  of  the 
serrlce."  It  was  held  that  the  fee  of  an  attor- 
ney Is  not, exempt;  from  gamlehment  "where be 
has  not  been  hired  for  his  services  by  the  day, 
week,  month,  or  year,  to  be  paid  at  the  ex- 
piration of  the  time  for  which  he  was  hired, 
and  not  In  proportion  to  the  business  dotoe." 
In  the  case  of  Sydnor  v.  City  of  Galveston, 
(Tex.  App.)  16  S.  W.  Rep.  202,  the  same  court 
held  that  the  fees  of  a  physician,  where  he 
was  employed,  and  his  compensation  fixed, 
per  diem,  were  exempt  See,  also,  BeU  t. 
Iilre-Stock  Co.,  (Tex.  Sup.)  11  S.  W.  Eep. 
344,  In  which  the  meaning  of  "current 
wages"  Is  discussed,  but  not  anthoritativdy 
decided.  The  difference  between  the  first 
case  and  this  seems  to  be  that  In  tiie  former 
an  attorney  was  employed  at  a  compensa- 
tion fixed  for  given  services,  without  regard 
to  time,  while  here  no  compensation  was 
agreed  on,  but  the  amount  appellee  should 
receive  necessarily  depended  upon  the  length 
of  time  he  served.  The  mere  circumstance 
tliat  the  rate  of  compensation  is  not  agreed 
on  in  advance  ought  not,  in  our  opinion, 
to  take  the  case  out  of  the  exemption.  In 
nursing,  appellee  was  actually  occupied  by 
the  day,  and  bis  right  to  compensation  accrued 
as  he  served,  being  measured  by  customary 
or  reasonable  rates,  rather  than  by  express 
contract  The  remuneration  to  which  he 
thereby  became  entitled  waa  certainly  "com- 
pensation to  a  hired  person  for  services," 
and  It  was  current  because  It  was  accruing 
during  the  continuance  of  his  service,  and 
because  Its  amoimt  was  measured  by  the 
time  of  his  employment  The  contract,  It  is 
true,  did  not  fix  the  rate  for  stated  periods 
of  time,  nor  can  we  see  anything  in  the  lan- 
guage of  tbe  law  to  make  tbe  exemption  de- 
pend on  that  circumstance.  The  accrual 
of  his  right  to  payment  for  his  services  was 
concurrent  with  the  time  during  which  he  ren- 
dered them.  The  language  used  in  the  opinions 
referred  to  must  be  restricted  to  the  facts  of 
the  cases  then  before  the  court  We  therefore 
hold  that  the  sum  due  appellee  was  correctly 
held  to  be  current  wages  for  personal  serv- 
ices. 

The  question  remains  whether  or  not  the 
demand  for  current  wages  could  be  offset 
by  an  ordinary  debt  We  will  limit  our  de- 
cision to  tbe  facts  of  this  case.  The  statute 
provides  that  "the  following  property  shall 
be  exempt  from  attachment  or  execution, 
or  every  other  species  of  forced  sale  for  the 
payment  of  debts',"  and  in  the  enumeration 
of  subjects  excepted  includes  "all  current 
wages  for  personal  services."  Rev.  St.  art 
2335.  This  language  is  used  with  reference 
to  property  which  is  usually  subjected  to 
payment  of  debts  by  the  writs  named.  The 
terms  employed  would  be  wholly  inapplica- 
ble if  used  with  reference  to  debts  due  for 
wages  alone,  for  they  are  not  reached  by 
being  levied  upon.  Tliey  had  already  been 
exempted  from   garnishment  by  the  consti- 


tution and  by  statute.  Id.  art  218;  Const  an. 
10,  S  28.  The  mention  of  them  In  the  pro- 
vision above  quoted  was  Intended,  in  ow 
Judgment,  to  express  the  legislative  intent 
tliat  they  should  not  be  subjected  to  debt  in 
any  way,  except  by  the  consent  of  the  debt- 
or; In  other  words,  that  tb^  should  be  ex- 
empted from  an  enforced  application  to 
the  discharge  of  debts.  We  need  not  con- 
sider what  discounts  arising  out  of  tbe  trans- 
actions between  the  master  and  servant 
pending  the  employment  of  the  latter,  the 
former  may  deduct  from  the  wages  in  set- 
tlement. No  such  questions  arise  here.  Tbe 
set-off  pleaded  accrued  to  another  persou, 
and  had  no  connection  with  the  contract 
of  service,  so  far  as  the  answer  alleges.  Had 
Mrs.  Harrison  garnished  appellant,  she  could 
not  have  reached,  by  that  process,  the  debt 
which  be  owed  appellee;  and,  in  our  opin- 
ion, she  cannot  accomplish  tbe  same  re- 
sult Indirectly  by  assigning  the  claim  and 
having  It  pleaded  as  a  set-off.  This  question 
is  decided  in  Collier  v.  Murphy,  (Tenn.)  16 
S  W.  Rep.  465.  See,  also,  William  Deling 
Co.  V.  Ruffner,  (Neb.)  49  N.  W.  Rep.  771. 
Tbe  Judgment  is  affirmed. 


RECEIVERS  OF  MISSOURI,  K.  St  T.  BY. 

CO.  V.  OLIVE  et  al. 

(Court  of  CSvil  Appeals  of  Texas.     Oct  4, 

1893.) 

Cabbiebs— LivB  Stock  Shipuext— Dei.at— Whis 
Cakrieb  Liable. 
Where  a  shipment  of  live  stock  over  a 
railroad  is  delayed  oy  a  washout  on  its  main 
line,  and  the  railroad  company  has  a  way 
around  the  washout  by  use  of  which  the  delay 
would  be  avoided,  it  is  liable  to  the  shipper  for 
damages  caused  by  the  delay. 

Appeal  from  Williamson  county  court;  D. 
S.  Chesslier,  Judge. 

Action  by  Olive  &  SeiTer  against  Ge(Hge 
A.  Eddy  and  Harrison  G.  Cross,  receivers  of 
tbe  Missouri,  Kansas  &  Texas  Railway  Com- 
pany, to  recover  damages  caused  by  delay  in 
the  shipment  of  live  stodc  while  being  trans- 
ported over  defendants'  railroad.  Prom  a 
judgment  entered  on  facts  found  by  the 
court  in  favor  of  plaintiffs,  defendants  ap- 
peal.    Affirmed. 

The  court  found  that  the  delay  at  Ft 
Worth  was  caused  by  a  washout  on  the  main 
line  of  tbe  Missouri,  Kansas  &  Texas,  be- 
tween Aubrey  and  Mingo,  and  further  found 
that  defendant  had  a  way  aronnd  said  wash- 
out, via  Texas  &  Pacific  to  Dallas,  and  thenco 
over  a  branch  of  tbe  Missouri.  Kansas  & 
Texas,  operated  by  tbe  defendants  from  that 
place  to  Denlson,  to  a  connection  with  the 
main  line  of  the  Missouri,  Kansas  &  Texas 
at  that  point;  also  that  pending  tbe  wash- 
out defendants  carried  cattle  billed  ov«'  the 
Missouri,  Kansas  &  Texas,  destined  to  St 
Louis  and  Chicago,  around  said  washout  vu 
said  route,  and  that  defendants  made  no  ef- 
fort to  carry  plaintiffs'  cattle  by  way  of  siiW 
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route,  and  that,  had  they  d<me  so,  plaintiffs' 
cattle  wotild  have  reached  St  Louis  and 
Chicago  on  the  same  days  they  wotdd  have 
done  had  they  gone  over  the  main  line  of 
the  Missouri,  Kansas  &  Texas  without  said 
delay,  and  would  have  been  sold  on  said 
market  on  the  same  days. 

Fisher  &  Townea,  for  appellants.  7.  W. 
Parker,  for  appellees. 

FISHER,  0.  J.  Owing  to  the  questions 
presented,  we  have  had  this  case  under  con- 
sideration longer  than  Is  usual.  In  fact,  we 
bare  had  the  case  under  consideration  and 
in  consultation  since  the  latter  part  of  last 
winter,  and  hare  carefully  gone  through  all 
of  the  questions  presented,  and  conclude 
there  Is  no  error  in  the  judgment  of  the  court 
below,  and  It  is  affirmed. 


GULP,  a  ft  S.  F.  RT.  CO.  t.  RUSSELL 

et  al.i 
(Ck>iirt  of  CStU  Appeals  of  Texas.     Oct  11, 

CaSBIBRS  —  IS^BIES  TO  STOCK  IN  TrAKSPORTA 
Ties  —  HXASDBB  0»  DaKAOBS  —  EyIDBNCB  — IN 
8TBCCTIOS9. 

L  In  an  action  to  recover  for  injuries  to 
mules  by  defendant's  negligence  in  ti'ansporta- 
tiou,  plaintiff  testified  that  there  was  a  market 
valne  at  Clebnme  for  mules,  and  that  he  was 
acquainted  with  it;  that  the  mule  killed  in 
tr  insportation  wonld  have  been  worth  $100  in 
Cleburne  in  good  condition;  that  the  other 
mules,  by  reason  of  th^ir  haggard  condition  on 
arrival  at  Cleburne,  were  worth  $5  less  per 
head  than  if  carefully  transported.  On  cross- 
examination  he  testified  that  Cleburne  was  not 
a  plice  to  which  such  stock  were  shipped  for 
safo;  that  he  had  seen  a  span  of  mules  of  about 
the  same  grade  as  his  sell  for  $200  at  private 
sale;  that  he  saw  an  old  mule  sell  there  for 
l>etwecn  $50  and  $75;  that  he  had  never  sold 
or  tried  to  sell  stock  at  Cleburne;  that  a  few 
days  after  bis  stock  reached  Cleburne  he  drove 
them  off  without  selling  any  of  them.  Held, 
that  a  motion  to  exclude  the  evidence  as  to 
market  value  of  the  mules,  on  the  ground  that 
plaintiff  had  shown  on  cro£s.examination  that 
there  was  no  sale  for  mules  at  Cleburne,  and, 
if  there  was,  he  was  not  acquainted  with  it, 
was  properly  overruled. 

2.  A  charge  that  the  market  value  at  a 
fdven  time  and  place  may  be  proved  hy  evi- 
dence of  actual  sales  of  like  property,  and  evi- 
dence of  a  single  sale  is  admissible,  but  not 
sutficient  alone  to  establish  market  value,  is  not 
objectionable  as  leading  the  jury  to  I>elieve  that 
they  micht  determine  the  market  value  from 
pl.iiutiff's  testimony  as  to  the  sale  of  the  span 
of  mules  in  Cleburne. 

3.  Plaintiff  testified  that  the  mules  were 
in  good  condition  when  delivered  to  defendant, 
and  that  the  train  carrying  them  received  a 
very  hard  jerk;  that  15  mmutes  after,  he  ex- 
amined the  mules,  and  found  one  of  them  dy- 
ins;  and  that  there  was  no  sien  of  violence  on 
the  ranle.  The  conductor  of  the  train  also 
testified  as  to  the  jerking  of  the  train.  Held 
not  error  for  the  court  to  refuse  a  motion  for 
new  trial,  baaed  on  the  ground  that  there  was 
no  evidence  that  the  mule  was  killed  through 
defpodant's  neglifcence. 

Appeal  from  Brown  county  court;  R.  r. 
Connor.  .Tudgo. 

Action  by  John  A.  Russell  and  another 
ngainut  the  Gulf,  Colorado  &  Santa  Fe  Uail- 

'  Rehearing  pending. 


way  Company.    From  a  Judgment  for  plain- 
tiffs, defendant  appeals.     Affirmed. 

Appellees  sued  appellant  claiming  dam- 
ages for  the  negligent  transportation  and  de- 
lay of  22  mules  and  two  horses  from  Brown- 
wood  to  Cleburne,  Tex.,  about  December  31» 
1890,  as  follows: 

One  mule  killed $225  OO 

One  mule  injured 20  00 

Shrinkage  on   tw»ity-two  mules  and 

horses,  at  $5  per  head 110  OO 

Two  extra  feeds,  necessitated  by  dday        6  00 

Total  $361  OO 

J.  A.  Russell,  one  of  the  appellees,  testi- 
fied; "There  was  a  market  value  at  Cleburne 
for  wtUes  on  January  3,  1801,  and  I  wis 

j  acquainted  with  It  The  mule  that  died 
at  Goldthwaite,  Teza«,  would  have  been 
worth  In  the  market  at  Cleburne  on  or  about 
January  3,  1891,  had  he  arrived  there  in  fair 
condition,  $100.  The  other  mules,  by  reason 
of  their  haggard  and  drawn  condition,  were 
worth  about  five  to  fifteen  dollars  per  head- 
less  in  Cleburne  than  they  would  have  been 
worth  bad  they  been  delivered  there  vrithln 
a  reasonable  time,  and  proper  cai-e  had  been 
used  in  transporting  them.  The  mule  that 
was  crippled  was  by  reason  of  said  Injury 

!  depreciated  in  value  in  said  market  fifteen  to- 
twenty  dollars,  'n  addition  to  the  deprecia- 
tion by  reason  of  his  haggard  and  drawn, 
condition."  Cross-examination:  "After  get- 
ting to  Clebume  I  drove  the  stock  Into  tiie 
country,  about  three  milee  from  Cleburne, 
where  I  kept  them  three  or  four  days.  1 
never  carried  the  stock  to  Clebume  to  try  to- 
sell  them.  Thwe  were  no  dealers  In  stock 
in  Clebume,  and  It  was  not  a  place  to  which, 
such  stock  was  shipped  for  sale.  I  never 
shipped  any  there  before  or  since.  Whilst 
in  Cleburne  I  saw  a  span  of  mules  sell  for 
$200  at  private  sale.  They  were  partly  bro 
ken,  and  about  the  same  grade  as  mine.  Broke 
mules  is  worth  more  than  unbroke  mtdes. 
This  span  of  mules  I  saw  sold  were  not  well 
broke.  I  saw  another  mule  sell  In  Clebume 
on  the  same. day.  He  was  a  large  broke 
mule,  but  was  old  and  stove  up.  Don't  know 
his  age,  but  he  showed  to  be  stove  up.  He 
sold  for  between  fifty  and  seventy-five  dol- 
lars. These  were  all  the  sales  I  saw,  and 
they  were  private  sales.  Never  took  stock 
to  Clebume  to  seU  them.  I  offered  them  for 
sale.  Did  not  offer  them  In  Clebume,  and 
tried  to  sell  them  where  I  had  them  in  tlie 
country,  but  never  got  an  offer  for  them. 
About  four  days  after  stock  reached  their 
destination  I  drove  them  firom  the  vicinity 
of  Clebume  without  having  sold  any  of 
them.  I  did  not  keep  them  at  Clebume  be- 
cause the  market  was  not  as  high  as  I  was 
looking  for."  Redirect  examlnatlott:  "My 
testimony  with  reference  to  market  value  of 
the  mules,  and  depreciation  in  their  value  by 
reason  of  damage  by  delay,  etc.,  also  applies 
to  the  tw^o  horses.  I  saw  horses  sell  In  Cle- 
biuiie,  January  5,  1891,  but  they  were  sold 
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at  stray  sale,  and  they  were  Inferior  borsea, 
and  do  not  remember  what  tbey  brought  I 
saw  no  other  horses  sell  there.  Whilst  at 
CSebume  I  Inquired  as  to  the  valae  of  horses 
and  mules,  and  learned  what  such  mules  as 
mine  could  ixclng  there."  Plaintiff  farther  tes- 
tified: "The  mules  and  horses  were  in  good  con- 
dition when  delivered  to  defendant  at  Brjwn- 
wood.  They  left  there  a  few  minutes  after 
being  loaded.  At  some  iioint  between  Mul- 
len and  Gioldthwaite,  the  train  carrying  our 
mules  rec^Ted  a  fearfully  hard  Jerk.  Do  not 
know  the  cause  of  the  Jerk.  I  and  Dan 
Llndsey  were  sitting  in  the  caboose  at  the 
time,  and  it  threw  me  from  the  seat,  and 
threw  Dan  Llndsey  from  the  seat,  and 
nearly  out  of  the  car.  Do  not  know  the  dis- 
tance :bx>m  MnllMi  to  Ooldthwaite,  but  the 
train  was  not  long  after  the  jerk  in  getting 
to  Goldtfawaite.  After  Its  anlral,  I  found 
die  mule  down  In  the  car,  and  dying.  It 
died  in  a  few  minutes  after  I  found  it" 
Cross-examination:  "The  sudden  Jerk  of  the 
train  I  testttled  about  occurred  about  fifteen 
or  twenty  minutes  before  we  reached  Goldth- 
waite.  When  the  train  reached  Ooldthwaite^ 
It  stopped  at  the  depot  and  I  went  to 
the  car  containing  our  stodc,  and  fhey  were 
all  upon  their  feet  and  I  noticed  nothing 
wrong  with  any  of  them.  I  merely  looked 
through  at  the  bottom  of  the  car,  and  saw 
that  none  of  them  were  down.  From  the  car 
I  went  to  hotel,  and  got  a  lunch,  and  then 
returned  to  caboose.  I  passed  along  by  the 
side  of  the  car  containing  our  stock,  bat  no- 
ticed nothing  unusual.  Train  moved  down 
about  a  quarter  of  a  mile,  and  stopped  at 
stock  pens.  I  then  went  to  our  stock,  and 
found  a  mule  lying  down  on  his  side,  and  ap- 
parently in  the  agonies  of  death.  I  got  in- 
to the  car,  and  lifted  the  mule's  head,  but, 
being  afraid  of  being  kicked  by  the  others, 
I  left  the  car,  and  in  a  few  minutes  the  mule 
was  dead.  I  do  not  know  what  caused  the 
mule's  death.  The  only  thing  that  had  oc- 
curred to  the  train  was  the  sudden  Jerk  be- 
fore testified  to.  I  saw  no  sign  of  violence 
on  the  mule."  Dan  G.  Llndsey,  for  plalntlfF, 
testified  as  to  sudden  Jerk  substantially  the 
same  as  plaintiff  3.  A.  RusselL  C.  A.  Aikln 
testlfled  as  follows:  "In  January,  1891,  I 
was  freight  conductor  on  defendant's  road, 
and  as  such  conductor  had  charge  of  the 
train  that  transiported  plaintiffs'  horses  and 
mules  from  Brownwood  to  Ooldthwaite. 
Stock  received  no  rough  handling  in  switch- 
ing whilst  in  my  charge.  We  had  a  heavy 
train,  and  stalled  once  or  twice,  and  in 
starting  received  consideraWe  Jerking.  Up- 
on arriv.il  at  upper  depot  at  GoWthwalte, 
wliere  1  turned  over  train  to  yardmaster,  I  no- 
ticed notliing  wrung  with  the  stock.  My  stock 
report  was  made  at  depot  at  Ooldthwaite, 
and  signed  by  J.  A.'  Russell."  The  report  of 
stock  shows  the  <.-ou(litiou  of  plaintiffs'  stoclv 
was  "giHHl,"  and  has  a  certificate  attached 
as  foUuwH:    "I  certify   that   the   movement 


and  condition  of  stock,  as  above  given,  is 
correct.  In  charge  of  stock,  J.  A.  RusseU." 
W.  E.  Pordue  testified:  "I  examined  i^n- 
tiffs'  mole  after  he  was  found  dead,  and 
found  no  bruises,  or  anyttilng  whaterer,  to 
indicate  that  death  was  caused  by  violence. 
I  had  a  conversation  with  plaintiff  about  the 
mnlet  after  forty-five  minutes  after  their  ar- 
rival here.  I  returned  with  him  to  the  yard, 
and  examined  the  mule,  and  found  no  bruises 
or  anytiLinir  to  indicate  that  the  mole  had 
oome  to  his  death  by  violence.  Plaintlfl 
then  told  me  that,  before  he  notified  me  of 
the  death,  he  got  Into  the  car,  and  exam- 
ined him,  to  see  if  he  had  the  lockjaw.  Th^t 
plalntlS  stated  to  blm  that  he  (plaintiff) 
could  not  account  ft>r  the  mule's  death." 

0.  H.  Lee  and  J.  W.  T»ry,  fbr  appellant 

1.  On  the  trial  of  above  cause,  and  after 
plaintiff  J.  A.  Russell  had  been  examined  in 
chief,  and  defendant  had  cross-examined 
him,  defendant  moved  the  court  to  exdude 
from  the  Jury  all  evtdeace  of  aaid  witness 
as  to  market  value  of  horses  and  mules  in 
Glebume,  Tex,  on  the  ground  that  It  ap- 
peared for  the  first  time  on  cross-examina- 
tion of  said  witness  that  if  there  was  any 
market  for  horses  and  mules  at  debome, 
Tex.,  on  or  alwut  the  3d  day  of  January, 
1881,  ihe  wttneas  was  not  acquainted  witt  It, 
which  motion  the  court  overroled,  and  whidi 
ruling  is  assieaed  as  error. 

2.  The  court  erred  In  not  sustaining  de- 
fendant's motion  to  strike  out  all  the  exi- 
dence  of  plaintiff  J.  A.  Russdl  as  to  the 
market  value  of  the  horses  and  mules  at 
Olebnme,  Tex.,  on  January  3,  1891,  it  hav- 
ing been  made  to  appear,  after  said  witness 
was  re-examined  and  croes-ecEambied,  that 
if  there  was  any  market  valne  at  said  time 
and  place  for  horses  and  mules,  he  was  not 
acquainted  with  it 

8l  The  court  erred  in  the  following  para- 
graph of  Its  (*arge:  "The  market  value  at  a 
given  time  and  place  may  be  proved  by  evi- 
dence of  actual  soles  of  like  property,  and 
evidence  of  a  single  sale  is  relevant  and  ad- 
missible, but  not  sufficient  alone  to  estab- 
lish  market  value." 

4.  The  court  erred  In  reCosIng  the  foBowhig 
special  charge  asked  by  defendant:  "Ton 
are  instructed  in  this  ease  that  it  is  not 
enough  for  plaintiffs  to  show  the  death  ot 
the  mule,  but  the  burden  of  proof  Is  on  plain- 
tiffs to  show,  not  only  that  the  mule  died, 
but  that  its  death  resulted  from  Injury  re- 
c^ved  by  the  mule,  and  which  Injury  was 
caused  by  the  negligence  of  the  defendant 
Its  agents  or  servants." 

5.  The  court  erred  in  overruling  defend- 
ant's motion  for  a  new  trial,  for  the  reason 
stated  in  the  first  ground  tha:eof,  to  wit:  <U 
Because  the  verdict  is  unsupported  by  the 
evidence,  in  that  there  was  no  evidence  that 
the  mule  came  to  his  death  through  any  neg- 
ligence on  the  port  of  defendant,  its  tig&M 
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or  serrantB',  but,  on  the  contrary,  the  evl- 
4mce  tends  strongly  to  show  lliat  the  mole 
died  from  some  disease. 

KBY,  J.  After  ezaminhig  the  record  and 
tnrieA  in  tills  caose,  we  conclude  that  the 
Jodgment  should  be  affirmed;  and  It  to  so 
ordered. 


RIO  GRA>fDE  R.  CO.  y.  CROSS  et  al. 

(No.  314.)' 

(Court  of  (3iTiI  Appeals  of  Texas.    Oct  19, 

1803.) 

Carhibrs — Action  to  Recoves  for  Qoods  Lost 
— MbasukS  op  Dauaoeb— Ikteksst — Objection 
TO  AoiUED  Statexb:<t8  or  Facts — Wbsn  Rb- 
VIEWED— BnJ.  o»  Ladino— CoXSTROOTlOa. 

1.  Where  a  railroad  passes  into  the  man.- 
«i^iu)<ut  of  trustees  under  authority  conferred 
by  a  mortgage  of  the  company's  property  and 
franchises,  such  trnstees  become  the  company's 
«sents,  and  it  will  be  liable  for  goods  lost  in 
traaaitu  over  the  road  durioK  the  trustees' 
management;  Sp_.  Act  12th  Leg.  pp.  18!>-192. 
under  which  said  road  was  orKunized,  and 
which  anthorizes  it  to  raise  mopey  by  sale  of 
bonds  secured  by  mortgage  on  its  road  and 
franchises,  not  being  intended  to  empower  it  to 
surrender  control  of  its  road  to  others,  and  to 
relieve  itself  of  its  liabilities  to  the  state  and 
public. 

2.  Where  a  statement  of  facts  was  agreed 
on  by  the  parties,  and  when  offered  on  trial  de- 
fendant objected  to  it  as  an  entirety,  the  ob- 
jections not  sliowing  the  particalar  parts  deem- 
ed objectionable  the  action  of  the  trial  conrt 
in  overruling  the  objections  will  not  be  re- 
viewed on  appeal. 

3.  Where,  in  an  action  to  recover  for  goods 
lost  in  transitu  over  defendant  railroad  com- 
pany's road,  there  was  judgment  for  plaintiff, 
the  court  properly  allowed  interest  on  the  value 
of  ibe  goods  at  S  per  cent,  until  the  law  chan- 
ging such  rate  to  ti  per  cent,  went  into  effect, 
since  plaintiff  was  entitled  to  the  current  rate 
of  legal  interest  on  the  value  of  the  goods  lost. 

4.  Bills  of  lading  issued  by  the  Morgan 
Steamship  Company  for  the  shipment  of  goods 
via  defendant's  railroad  and  the  Morgan  line  of 
steamers  to  New  Orleans,  provided  that  the 
xoods  should  be  conveyed  on  the  steamship  di- 
rect to  New  Orleans,  the  acts  of  God  and  the 
country's  enemies,  fire  at  sea,  etc.,  excepted, 
neither  the  ship  nor  owners  thereof  being  lia- 
ble for  loss  from  such  causes.  Held,  that  the 
limitations  of  liability  contained  therein  applied 
only  to  carriage  by  ship. 

Appeal  from  district  court,  Cameron  coun- 
ty; John  O.  Rnssell,  Jndge. 

Action  by  J.  S.  and  M.  H.  Cross  against 
the  Rio  Orande  Railroad  Company.  There 
was  ^dgment  for  plalntUTs,  and  defendant 
appeals.    Affirmed. 

James  B.  Wells  and  Humo  A  Kleberg,  for 
appellant  McCampbell  &  Welch,  for  ap- 
peUees. 

GABRBTT,  O.  .T.  This  sntt  wns  brought  by 
the  appellees  in  the  district  conrt  of  Cameron 
eonnty  against  the  Rio  Grande  Railroad  Com- 
pany to  recover  from  It  the  viahie  of  certain 
Mexican  eagle  dollars  and  a  package  of  gold 
coins  of  the  aggregate  yalne  of  |9,110,  alleg- 
ing that  on  the  17th  day  of  Januai-y,  1891, 
they  delivered  the  same  to  the  appeOant  to 

'  For  additional  findings,  see  88  S.  W.  Rep.  lOM. 
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the  capacity  of  common  carrier  for  hire,  to  be 
transported  by  it  from  the  city  of  Browns- 
ville to  P(^nt  Isabol,  in  Cami^ron  county, 
T^,  there  to  be  delivered  by  it  to  the  Mor- 
gan Hne  of  steamers;  that  appellant  fiiUt'd 
to  transport  and  deilver  said  articles  of  value, 
whereby  it  became  liable  to  appellees  foi'  the 
value  thereof,  with  legal  Interest.  Appellant 
answered  by  a  general  demurrer  and  general 
denial.  The  case  was  tried  vilthoat  a  jury, 
and  resulted  In  a  judgment  for  the  aipellees 
for  the  value  of  the  mon^  ns  alleged,  to- 
gether Willi  interest  thereon,  at  the  rate  of 
8  per  cent  per  annum  from  January  19,  1891, 
to  Jnly  13,  1891,  and  f rooi  that  date  at  the 
rate  of  6  per  cent  per  annum  The  case  was 
tried  np<m  an  agreed  statement  of  tacts,  from 
which  the  following  condensed  Bt&tement  is 
made: 

a)  The  appellant,  the  Rio  Grande  Railroad 
CkMnpany,  is  a  C(Kporatlon  created  by  special 
act  of  the  legislature  of  the  state  of  Texas 
approved  August  13,  1870,  with  authority  to 
construct,  equip,  maintain,  and  own  a  rail- 
road from  Point  Isal>4  on  the  Lagnna 
Madre,  to  Brownsville,  on  the  Rio  Grande.  By 
section  5  of  said  act  it  Is  provided  that  "said 
company  shall  have  power  to  borrow  money 
or  to  purchase  property  upon  its  own  credit 
for  the  purpose  of  constructing  and  maintain- 
ing its  railroad,  and  may  Issne  Ixmds  and  ol>- 
ligations  therefor,  payable  at  such  time  and 
place,  and  at  snch  rate  of  interest,  in  the 
lawful  money  of  the  United  States  or  of  any 
foreign  country,  as  the  directors  of  said  com- 
pany may  elect;  and  to  secure  the  payment 
of  said  bonds  or  obUgatiaDa  may  mortgage 
its  road,  its  capital  stock,  its  corporate  fran- 
chises, and  any  or  all  of  its  property,  real  and 
personal,  or  any  part  or  portion  thereof,  in 
such  manner  and  form  as  said  company  or  lis 
direct(»s  sliall  deem  best  and  expedient." 
Sp.  Act  12th  Les.  pp.  188-192.  (2)  To  rais* 
money  necessary  to  bnlld  said  railroad,  ap- 
pellant, on  the  1st  day  of  July,  1872,  issued 
and  sold  Its  bonds  to  the  amount  of  $150,000, 
and  to  secure  their  payment  made  and  de- 
llvwed  to  H.  B.  Woodhouse  nnd  Joseph 
Budd,  Jr.,  trustees,  a  mortgage  on  all  the 
property  at  the  road,  and  all  corporate  fran- 
ddaea  held  or  exercised  by  said  railway  com- 
pany. Said  mortgage  is  of  record  in  Cameron 
eonnty.  (3)  By  the  provisions  of  said  mu^- 
gage.  In  case  of  default  in  the  payment  of 
Interest  on  any  of  said  bonds  for  the  period 
of  sue  months  the  trustees  were  authorized 
to  talce,  enter  into  and  upon,  oU  and  stngnlar 
the  premises  conveyed,  and  to  have,  hold, 
and  use  the  same,  operating  by  their  superin- 
tendents, manager^  reeriveis,  or  servants, 
or  other  attorneys  or  agmts,  the  said  rail- 
way, etc.,  with  the  full  charge  and  manage- 
ment of  the  railroad,  to  the  exclusion  of  the 
oompany,  in  order  to  pay  off  tne  mortgage; 
but  if  the  yearly  income  should  foil  abort 
of  the  expenses,  etc.,  the  said  trustees  were 
authoiiaed  to  stiL  (4)  Abont  the  1st  day  of 
January,  1884,  Simon  Celaya  and  Fellciauo 
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San  Roman,  -who  were  made  substitute 
trustees  under  said  deed  of  trust,  by  virtue 
of  the  aforesaid  power  vested  in  them  under 
said  Instrument,  went  Into  the  exclusive  pos- 
session, operation,  management,  and  control 
of  said  railroad  line,  its  property,  franchises, 
etc.,  and  ever  since  that  time  up  to  the  time 
of  trial  had  been  and  were  continuously  and 
exclusively  in  the  possession  of  and  control 
and  management  of  said  railroad,  and  so  In 
all  tilings  operating  nnd  i-unniug  said  road, 
and  were  especially  doing  so  oa.  the  19th  day 
of  January,  1891,  and  up  to  the  time  of  trial. 
(5)  On  said  last-named  day  said  tnuteoii. 
Celaya  and  San  Roman,  throu^  and  by  tholr 
sigent  nnd  employe,  C  Martinez,  received  from 
appellees  at  their  railroad  office  in  Browns- 
vilie,  •to  be  transported  to  the  end  of  the 
line  of  sold  railroad,  and  delivered  to  the 
Morgan  Steamship  Line,  (of  the  Southern 
Pacific  Steamship  (Company's  line,)  10,3uCi 
MejElcan  eagle  dollars  and  a  package  of  gold, 
together  of  the  value  of  $9,110.  By  their  s^ald 
agait  said  trustees  gave  to  appellees  n 
memcMundum  in  writtog,  stating  the  quality, 
character,  order,  condition,  and  value  of  ihe 
aforesaid  property,  as  follows:  "Browns- 
vUle,  Texas,  Januaiy,  1891.  Forwarded  by 
J.  S.  and  M.  H.  Cross,  in  good  ordw,  by  the 
Bio  Grande  Railroad,  the  following  property, 
to  be  delivered  in  like  good  condition  nt  Bra- 
aos,  unto  Morgan  No.  71fl.  llJescrlptlou.] 
ISignedJ  C.  Martlnes."  Appellees  at  once, 
and  before  the  shipment  of  the  money  by  the 
trustees,  delivered  said  written  memorandum 
to  the  agent  of  the  steamship  company,  who 
took  it  up,  and  Issued  to  appellees  fom-  bills 
of  lading.  (0)  The  aforesaid  trustees,  in  their 
usiutl  course  of  operating,  runuiug,  mauaglng, 
etc.,  of  said  railroad,  caused  said  articles  of 
value  to  be  laden  on  the  regular  train  of 
said  railroad  on  the  morning  of  said  19th  day 
January,  A.  D.  1891,  and  started  for  Its 
terminus  at  Point  Isabel,  and  when  said 
train  had  proceeded  on  its  course  about*  13 
miles  frMU  the  city  of  Brownsvllie  it  was  at- 
tacked by  Mexican  bandits  and  robbers, 
numbering  10  or  12  persons,  its  engine  and 
part  of  its  cars  derailed,  and  some  of  them 
burned,  and  the  train  and  the  persons  there- 
on robbed,  and  the  persons  in  charge  of  said 
train  and  others  thereon  overawed  and  con- 
trolled by  force  of  arms,  and  said  train 
robbed  of  more  than  $20,000,  and,  among 
other,  all  of  the  above  articles  of  value,  by 
the  said  tmndlts  and  robliers,  who  made  oft 
with  their  booty,  and  the  said  trustees  were 
imable  to  deliver  the  said  articles  of  value, 
as  they  had  agreed,  at  the  terminus  of  said 
road  to  said  Morgan  steamer,  and  no  part 
of  the  same  reached  the  consignee  of  ap- 
pellees. (7)  February  6,  1891,  appellees  de- 
manded of  S.  Celaya  and  F.  San  Roman,  as 
trustees  of  the  Rio  Orande  Railroad  Com- 
pany, that  said  railroad  company  deliver  to 
them  the  property,  or,  in  its  absence,  its 
value,  aa  per  the  bill  of  lading.   The  trustees, 


having  declined  to  pay  appellees,  bring  their 
suit  against  the  Klo  Grande  Railroad  Com- 
pany alone.  Appellees  admit  that  the  moit 
gage  undor  which  the  trustees  have  takes 
possession  of  the  railroad  to  the  total  ex- 
clusion of  the  comiiany  was  duly  executed  In 
accordance  with  law  and  the  charter  of  tbe 
company.  (8)  The  bills  of  lading  Issued  bj 
the  Morgtin  line  of  steamers  were  for  the 
shlpmoit  of  the  money  via  the  Rio  Grande 
Railroad  Company  and  Morgan  line  of 
steamers  to  New  Orleans,  La.  It  stipu- 
lated that  the  money  was  to  be  "con- 
veyed upon  said  steamship  direct  or  trant- 
shipped  as  afoi-esaid,  to  the  pc«t  of  New 
Orleans  in  like  good  order  and  condltioa, 
(the  acts  of  God,  the  country's  enemies,  fire 
at  sea  or  In  port,  accidents  to  or  from  ma- 
chinery, boilers,  or  steam,  restraint  oi 
government,  pirates,  robbers,  or  thieves,  col- 
llaions  at  sea  or  at  port,  and  all  and  ever; 
danger  of  the  seas,  river,  and  stream  naviga- 
tion, of  Whatever  nature  or  kind  soever,  ex- 
cepted, and  neither  the  ship  nor  owners  thens 
of  being  liable  for  loss  from  any  of  tae 
causes  above  excepted,)  and  there  to  be  de- 
livered," eta 

Cmiclusiona  of  Law. 

L  We  do  not  deem  It  necessary  to  enter  up- 
on an  examination  of  the  authorities  or  a 
discussion  of  the  cases  with  the  view  to  de- 
termine the  weight  of  authority  from  tiih 
and  other  states  upon  the  question  presented 
by  appellant  as  to  its  llabiUty  aa  a  commou 
carrier  while  its  railroad  Is  being  operated 
by  trustees  under  authority  conferred  by  a 
mortgage  of  its  railroad  property  and  fran- 
chises, because  we  are  of  the  opinion  that  in 
this  state  a  railroad  company  cannot  vduit- 
tarily  surrender  the  management  and  con- 
trol of  its  railroad  to  others,  and  thereby  re- 
Ueve  Itself  of  Its  duties  and  llablUttes  to  the 
state  and  to  the  publia  This  has  been 
practically  decided  by  our  supreme  court  In 
the  case  of  Woodhouse  v.  Railroad  Co.,  67 
Tex.  416,  3  S.  W.  Rep.  S23,  wherein  the  ap- 
pellant here  was  appellee  in  a  cause  of  acilon 
tliat  arose  during  the  management  of  tbe 
same  trustees.  It  does  not  appear  that  in 
that  case  the  court  bad  under  considenition 
the  clause  in  the  defendant's  charter,  whidi 
Is  a  special  act  of  the  legislalure,  authorizing 
the  company  to  raise  money  by  the  sale  o( 
bonds,  and  to  secure  the  same  by  a  mort- 
gage of  its  road.  Its  capital  stock,  its  ooi^ 
porate  franchises,  etc..  In  such  manner  awl 
form  as  said  company  or  Its  directors  migUt 
deem  best  and  expedient;  but  we  are  of  tbe 
opinion  that  the  power  to  mortgage  contained 
in  the  charter  is  not  sufficient  to  authorise 
the  defendant  to  surrender  control  of  its  rail- 
road and  the  management  thereof  to  other 
persons,  aud  relieve  itself  of  its  liabilities  aail 
duties  to  the  state  and  public  We  bold, 
therefore,  that  the  trustees,  Celaya  and 
San  Roman,  must  be  treated  as  the  agents  ot 
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the  defendant  for  the  management  and 
operation  of  Its  railroad  In  the  discharge  of 
its  duties  as  public  carrleiB,  and  that  tbe 
defendant  is  liable  for  the  loss  occurring  dur- 
ing such  c<Hitrol. 

2.  The  case  was  tried  upon  a  statement 
of  tiie  facta  which  had  been  agreed  upon  and 
rtled  by  the  parties.  When  It  was  offered  on 
tiie  trial  the  defendant  objected  to  it  as  an 
entirety  for  the  several  different  reasons 
stnted  In  tbe  exceptions  to  its  admission  ap- 
pearing at  the  end  of  the  statement  The 
objections  do  not  point  out  the  particular 
portions  of  the  evidence  objected  to,  nor  does 
it  appear  what  part  of  the  evidence  was 
i^ered  by  the  defendant  We  do  not  feel 
that  we  should  be  i-equlred  to  pass  upon  a 
number  of  objections  addressed  to  the  &ir 
tire  evidence,  especially  whoi  It  is  not 
ahown  what  part  of  the  evidence  was  subject 
to  the  objections;  but  we  do  not  think  there 
was  any  error  in  overruling  the  objections 
if  they  should  'be  entertained,  because  the 
defendant  was  liaUe  for  the  acts  of  the 
trustees  as  Its  agents,  and  it  .was .  not 
necessary.  In  order  to  authorize  the  Intro- 
duction of  the  evidence,  that  such  agency 
aboold  be  averred.  The  surrender  of  the 
oontrol  of  its  railroad  by  the  defendant  was 
its  voluntary  act,  and  not  In  obedlenoe  to 
authority  of  a  court  as  In  the  case  of  a 
recover. 

3.  It  la  now  well  settled  tliat  legal  Interest 
may  be  allowed  upon  the  value  of  the  goods 
as  a  part  of  the  measure  of  damages  when  a 
common  carrier  has  not  delivered  them  ac- 
cording to  contract  Railway  Co.  v.  Jackson, 
62  Tex.  212.  The  court  in  This  case,  sitting 
as 'a  jury,  awarded  interest  at  the  rate  of  8  i>er 
c^it  per  annum  until  the  law  went  Into  ^eot 
changing  the  rate  to  6  per  cent  The  objec- 
tion la  made  that  6  per  cent  only  should  have 
been  allowed  for  the  entire  time.  It  would 
se^n  that  the  object  of  the  rule  is  to  give 
the  slilpper  the  curieut  rate  of  legal  interest 
on  the  vnlue  of  his  property  which  has  been 
lost  Tills  the  conn  has  given,  and  we  sse 
DO  error  in  Ita  action.  There  Is  authority 
for  this  rule  in  ctises  of  oontroot,  where  the 
rate  of  interest  Is  not  stipulated.  White  ▼. 
l^yons,  42  Cal.  270,  and  other  anthorittes 
riled  by  appellees. 

4.  The  evidence  does  not  show  that  the 
shipment  of  the  money  was  interstate,  but. 
If  it  did,  the  limitation  of  Uablhty  by  the 
ateamshlp  company  In  Its  Mil  of  lading  ap- 
plies only  to  carriage  by  the  sliip.  ' 

5.  Appellant's  proposition  that  In  any  evont 
It  was  only  liable  for  negligenco  because  the 
nirrlage  was  gratuitous,  the  rcc»rd  not  show- 
lug  that  it  was  for  compensation,  is  not  sup- 
portod  by  the  assignment  of  error  under 
which  it  is  stated.  There  being  no  error, 
the  Judgment  of  the  court  below  will  be  af- 
flrmed. 


BIO  GRANDE  R.  CO.  v.  MDNOZ'  SUC- 
CESSORS.   (No.  315.)i 
(Court  of  Civil  Appeals  of  Texas.    Oct  19, 
1803.) 

Appeal  from  district  court,  Cameron  county; 
John  C.  Russell,  Judge. 

Action  by  L.  Miinoz'  successors  against  the 
Rio  Grande  Railroad  Company.  There  was  a 
judgment  for  plaintiffs,  and  defendant  appeals. 
Affirmed.  * 

James  B.  Wells  and  Hume  &  Kleberg,  for 
appellant  McCampbdl  &  Welch,  for  appel- 
lees. 

GARR;ETT,  G.  J.  Appellees  brought  this 
suit  in  the  district  court  of  Cameron  county  to 
recover  of  appellant  as  a  common  carrier  for 
the  failure  to  deliver  certain  money  intrusted 
to  it  for  transportation  from  Brownsville  to 
Point  Isabel,  there  to  De  delivered  to  the  Mor- 
gan Steamship  Company.  The  facts  upon 
which  the  liability  of  the  defendant  Is  sought  to 
be  established  are  identic  al  with  those  of  No.  314, 
—Railroad  Co.  v.  Cross,  23  S.  W^  Rep.  629,— 
and  the  questions  presented  are  the  same.  The 
case  was  tried  upon  an  agreed  statement  of 
facts,  and  we  refer  to  the  case  of  Railroad  Co. 
V.  Cross,  above  mentioned,  for  our  conclusions 
upon  the  same.  Our  disposition  of  the  ques- 
tions presented  in  the  Gross  Case  are  here 
adopted  for  the  determination  of  this  case. 
Tbe  iudgment  of  the  court  below  is  correct, 
and  will  be  affirmed. 


EIO  GBANDB  B.  CO.  v.  PBTITPAIN.    (No. 

816.)i 

(C<ourt  of  (Mvil  Appeals  of  Texas.    Oct  10, 

1893.) 

Appeal  from  district  court  Cameron  county; 
John  G.  Russell,  Judge. 

Action  by  L.  N.  Petitpain  agalast  the  Rio 
Grande  Railroad  CJompany.  There  was  judg- 
ment for  plaindfF,  and  defendant  appeals.  Af- 
firmed. 

.  James  B.  Weils  and  Hnme  &  Kleberg,  for 
appdlant  McCempbell  &  Welch,  tor  appel- 
lee. 

GARRETT,  O.  J.  Appellees  brought  this 
suit  in  the  district  court  of  Cameron  county  to 
recover  of  appellant  as  a  common  carrira'  for 
the  failure  to  deliver  certain  money  intrusted 
to  it  for  transportation  from  Brownsville  to 
Point  Isabel,  there  to  be  delivered  to  the  MiDP- 
gon  Steamship  Company.  The  facts  upon 
which  the  liability  of  the  defendant  is  sought 
to  be  established  are  identical  with  those  of 
No.  814,— Railroad  Co.  v.  Cross,  28  S.  W.  Rep. 
52U,— and  the  questions  presented  aro  the  same. 
The  cause  was  tried  upon  an  agreed  statement 
of  facts,  and  we  reter  to  the  case  of  Railroad 
C!o.  V.  Cross,  above  mentioned,  for  our  conclu- 
sions upon  the  same.  Our  disposition  of  the 
questions  presented  in  the  Cross  Case  axe  here 
adopted  for  the  determination  of  this  case. 
The  judgment  of  the  court  bdow  Is  correct, 
and  will  be  affirmed. 


JORDAN  ▼.  JORDAN. 

(Court  of  Civil  Appeals  of  Texas.    Sept  .1, 

1883.) 

OusTODT  or  Chiu>bbn— Ubb  Jin>iai.TA. 

1.  Rev.  St  art  2871.  empowers  the  dls- 

I  trict  court,  in  all  case  of  separation  between 

*  Rehearing  denied. 
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man  and  wife,  to  rive  the  custody  of  tlio  diil- 
dren  to  tititae  tbe  father  or  mother,  i.a  it  abiU 
deem  proper.  HM,  that  the  award  niado  br 
■aid  £ourt  la  dirorce  proceediuKS  is  coiiclu»ive 
on  the  pareata,  bo  that  neither  of  the^  mu 
thereafter  petition  the  county  court  for  pnord- 
ianship  of  the  person  of  a  child  whoie  custody 
was  awuded  to  the  other. 

2.  The  jurisdiction  of  the  camty  comrt  to 
awolnt  guaxdians  for  minors  does  not  accme 
not&  the  death  of  one  or  hodi  of  the  minor's 
parents,  his  natural  cuardiens. 

3.  Rev.  St.  art.  2305,  permits  a  adnor  of 
U  or  more  to  adect  a  caardJan,  ezeeipt  where 
the  surrlTing  parent  haa  apvointed  a  suard- 
lan;  and  article  2510  permits  such  minor  to 
change  his  guardian,  with  the  same  exception. 
HM,  that  sock  a  minor's  eznreaaed  deaira  to 
exdumge  tke  gnardiaaship  of  oa«  parent  for 
that  of  the  ether  does  not  aadtoiiae  the  eoant7 
court  to  giant  guardianship  of  Us  peraon  to 
the  former,  after  the  district  oonrt,  in  its  de- 
cree of  vUvoree  between  the  paienta,  haa 
awarded  him  to  Uie  latter. 

Appeal  ftmn  diatrlet  oonrt,  KJwtfnuui 
cmmty;  Ansoo  Batioe^,  Judge. 

Petldon  by  Saiah  B.  Jordan  asalmt  A.  J. 
Jordan  for  gii«i<diiUMbip  «C  tlw  p«i8on  of 
Andrew  Jordan,  Jr.  From  a  Jodgment  of 
the  district  court  afBrmins  the  eonntj  courts 
Jodgment  for  the  petitioner,  A.  J.  Jordan 
appeals.    Reversed. 

Dillard  &  Stroud,  Ouk  ft  Morrow,  and 
Woods  &  Gossett,  for  appellant  A.  J. 
Booty  and  W.  H.  Allen,  for  ajHftUaa. 

UGHTFOOT.  a  J.  On  I>eoember  19, 
1880,  Soral)  B.  Jordan  filed  a  petition  in  the 
county  oonrt  of  Kanfman  oonnty  asainat  A. 
J.  Jordan  for  the  guardiansbip  of  the  person 
of  Andrew  Jordan,  Jr.,  a  mlnw  14  years 
of  age,  residing  in  aald  county.  She  set  up 
In  her  petition  that  she  was  married  to  A. 
J.  Jordan  (appellant)  October  29,  1861.  and 
th«y  had  fire  ehUdrea,  tbe  aald  Andrew 
being  the  youngest  That  on  September  13, 
1884^  a  diToroe  was  granted  by  the  district 
court  «f  Panola  county,  Tex.,  and  that  the 
custody  of  two  of  tbe  children— the  two 
girls— was  decreed  to  said  Sarah  B.  Jor- 
dan, and  tbe  cnstody  of  Andrew  and  his 
brother  was  decreed  to  the  husband  (the  eld- 
est <AUd  was  of  age.)  That  said  A.  J.  Jor- 
dan, the  husband,  is  unfit  to  hare  the  care 
of  said  minor,  Andrew,  because  he  has  neg- 
lected the  educhtkn  of  said  child.  That  im- 
mediately after  said  dlvoroe,  defendant 
brought  said  child  to  Kanfman  county,  and 
plaintiff  moved  to  llarshalL  That  during 
said  time  the  minor  haa  been  hired  out  to 
various  parties  while  defendant  was  off  teach- 
ing school,  and  petltl<Mier  has  not  been  allowed 
to  see  him,  nor  to  write  to  him,  nor  send 
him  books,  etc.  That  he  was  poorly  provided 
for,  and  defendant  bad  denied  him  the  gift 
of  clothing,  etc.,  sent  him  by  his  mother. 
That  he  was  not  allowed  the  prlrUege  of 
church  and  schocds,  nor  of  clean  and  com- 
fortable dothing;  and  his  physical,  moral, 
and  mental  training  were  neglected,  setting 
out  a  number  of  alleged  acts  of  negligence 


on  the  part  of  the  father.  She  farther  sets 
up  that  she  has  a  aood  and  comfortable 
homs  in  the  city  of  Maiahall,  and  the  two 
siBtKS  have  been  well  edncnted,  and  ate 
refined  In  their  manners;  awl  that  she  Is 
able  to  raise  the  minor,  and  give  him  proper 
phy^cal,  mml,  and  mental  training  under 
OhitetiaB  Inflnencee,  and  In  the  refined  and 
efemtlng  society  of  the  two  sisters.  She 
praya  for  an  order  in  Taeation  giving  her  the 
custody  at  tbe  child  daring  the  pendency 
of  the  application,  and  that  A.  J.  Jordan 
be  enjoined  from  exercising  any  con- 
trol over  or  having  jcharge  or  cnstody  of 
aald  minor  during  the  pendency  of  the  ap- 
pUeatlon,  and  on  final  hearing  for  permanent 
guardianship  of  flie  person  of  said  minor. 
On  I>ecemt>er  19,  18S0,  tiie  county  Judge,  at 
Chandien,  granted  the  order  requiring  the 
MhecUr  to  deliver  said  minor  to  petitioner, 
reqniring  her  to  execute  bond  in  the  sum  of 
9B0O,  conditioned  for  the  ddlvery  of  the 
minor  at  the  time  designated  by  the  connty 
court  and  enjotaiing  the  dtfendant  from  in- 
terfertngtin  any  masBcr  with  the  applicant 
in  Che  coBtody  of  said  child.  The  bond  was 
given  and  approved,  and  the  custody  of  the 
■atnor  delivered  to  applicant  The  defend- 
ant dennrred  to  the  petition,  and  pleaded 
the  judgment  of  the  district  court  of  PanoL-i 
eoonty  settling  the  rights  of  the  parties  as 
to  the  custody  of  said  minor  as  res  adjudi- 
cate, and  specifically  denied  each  of  com- 
pjalannfa  allegations  of  any  failure  on  his 
pait  (o  property  pcovMe  for  said  minor 
physicBlIy,  or  for  his  mental  or  moral  train- 
ing; bat  set  lip  the  full  performance  of  his 
duty  In  every  respect  and  dalmed  that, be 
could  better  manage,  control,  and  provide 
for  the  minor,  who  Is  a  boy  over  14  years 
of  age;  and  prayed  that  the  order  of  the 
connty  court  In  taking  aald  minor  and  plit- 
dug  him  In  the  complainant's  cnstody  be 
vacated,  and  that  he  be  restored  to  defend- 
ant's custody;  for  a  writ  of  habeas  corpus, 
etc.  Both  parties  filed  supplemental  plead- 
ings, attaching  requests  of  the  minor.— 
to  the  complainant's  petition  a  request  that 
hto  mother  be  appointed  his  guardian;  and 
to  defendant's  answer  a  request  that  his 
father  be  appointed  his  guardian.  Judgment 
was  rendered  In  the  county  court  in  favor 
Of  the  applicant,  which  was  appealed  to 
the  district  court  where  It  was  again  tried 
June  5,  1801,  and  the  demurrer  of  defendant 
to  plaintiff's  petition  was  overruled,  and 
Judgment  rendered  appointing  complainant 
Sarah  B.  Jordan,  as  guardian  of  the  person 
of  said  minor,  and  against  defendant  for 
costs. 

The  following  are  the  conclusions  of  fact 
fbnnd  by  the  court:  "a)  In  1874  (1884) 
Sarah  B.  J<^dan  and  A.  J.  Jwdan,  man  and 
wife,  were  duly  divorced  by  a  decree  of  the 
district  court  of  Panola  county,  Tex.,  by 
the  terms  of  which  decree,  A.  J.  Jordan 
was  awarded  the  custody  of  tbe  minor,  said 
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maaor  heiag  at  tte  tte*  Kbant  ancn  tcbtk 
of  age.  on  After  said  decree  A.  J.  Jardan 
moved  to  this  (Kaufman)  comity,  where  be 
bas  rince  reatded,  teaddng  achoel,  which  la  hla 
prafeadon.  He  baa  been  boardhv  the  ntaca 
wttb  other  parties  while  he  was  awaj  teach- 
tttg  scdMol.  WhQe  be  baa  not  been  peraon- 
ally  vnkind  to  aatd  minor,  be  baa  Defected 
biw,  and  failed  t»  gtre  Mm  that  parental 
care  that  be  ahoidd.  (S)  That  after  aaid  de* 
«>«•  Sarah  B.  Jordan  moired  t»  MarahaW, 
and  has  lived  there  since.  She  has  a  bf^sa, 
and  Is  financially  aNe  to  take  care  of  said 
minor.  Her  influence  as  a  mother,  her  edu- 
cation, bar  snrrooiMHngB.  all  combine  to 
make  it  much  to  the  advantage  of  the  ntnor 
that  she  have  his  care  and  custody.  (4) 
The  financial  ability  of  Sarah  S.  and  A.  3. 
Jordan  are  about  equaL  (5)  The  minor  is 
BOW  14  years  of  age,  and  In  opea  court  sig- 
nified hla  preference  for  Sarah  S.  Jordan 
to  be  his  guardian." 

Tfafe  leading  question  in  the  caaa  la  elcai^r 
prpsented  in  the  assignments  of  error  19  ap- 
pellant from  1  to  5,  IncluBive.  Can  the  Jods" 
ment  of  the  district  court  of  Panola  ooaatr, 
wbicb  awarded  tbe  custody  of  the  mdnsr  to 
the  Catber,  be  set  aside  by  the  coanty  court 
of  Kaufman  county  in  a  sabseqaeatt  salt  be- 
tween tbe  some  partlesi,  and  the  custodx  tt 
tbe  minor  given  to  the  mother?  There  are 
other  questlmis  presented  by  the  asslcBBMBtB 
«f  error  upon  the  findings  of  the  court,  but 
we  thlnlc  that  a  proper  solntioB  0^  tbe  above 
question  will  settle  the  case.  Under  oar 
statutes,  the  fsthe:  and  mother  are  recognis- 
ed as  the  natural  guardians  <^  tlie  pcisona 
of  their  minor  children,  and  ordlnaiUy  tbty 
need  no  appointment  off  any  conrt  to-  act 
as  such.  Rev.  St  art  2494.  "When  tbe  pa- 
rents of  a  minor  live  together,  tbe  fatber  Is 
the  natural  guardian  of  the  peiaonB  of  the 
minor  children  by  the  marriage,  and  is  en- 
titled to  be  appointed  guardian  of  their  es- 
tates. Art  2495.  Where  the  parents  do  not 
live  together  their  rij^ta  are  equal,  and  the 
gunrdlnnsliip  of  their  minor  children  shall 
be  assigned  to  one  or  ttie  other,  according  to 
the  circumstances  of  each  case,  taking  Into 
consideration  the  interest  of  the  child  alone." 
Under  tbe  divorce  statutes  tbe  district  court 
Is  given  tbe  power  and  ^isdlctloD  to  detep- 
Dine  which  of  the  spouses  aitall  have  the 
custody  of  such  dilldrm.  "Art.  2871.  Cus- 
tody of  children.  The  eoorts  afbresald  shall 
have  power  in  all  cases  of  separation  be 
tweeu  man  and  wife,  to  give  the  custody  and 
education  of  tbe  childrm  to  either  the  fatiier 
or  mother,  as  to  said  court  shall  seem  right 
and  proper,  having  regard  to  ti>e  prudence 
and  ability  of  the  parents,  and  the  age  and 
sex  of  tbe  child  or  children,  to  be  deter- 
mined and  decided  on  the  petition  of  elth^ 
partx;  and  In  the  mean  time  to  Issue  on  In- 
junction or  make  any  order  that  the  safety 
and  wen-betng  of  any  soeh  children  may  re- 
quire." In  this  ease  it  appears  that,  the 
fistber  and  nt»tb&e  havtag  separated,  a  pet^ 


tkm  fbr  divocce  was  duly  filed  In  Ike  dis- 
trict ooort  of  Panola  county,  and  that  court 
bavhgg  full  Jorisdictloa  at  all  the  parties^  and 
havlnir  ttSty  Inquired  haito  all  matters  ap- 
pertalnlnc  to  tbe  prndence  and  aMlity  of  tbe 
patents  asd  tbe  age  and  sex  of  tbe  chil. 
ft-en,  and  looUng  to  the  safety  and  wcU- 
being  of  tbe  diUdren,  awarded  to  tbe  mother 
the  custody  ot  ttie  two  giils,  and  to  the 
tUther  tbe  custody  of  tbe  two  hay*,  Indud- 
Ing  tbe  minor,  Andrew,  in  eoatrvmsy  in  this 
snit.  That,  bctaig  a  court  of  competent  jo- 
itidlctioa  and  having  Jurisdletioa  of  an  the 
partiea  and  the  snb^eet-matter.  Its  decree 
cannot  be  coBateraQy  attached,  bat  as  to  the 
qnestloBS  therein  adjudicated  its  Judgment  it 
flaaL  Rev.  St.  art.  2871;  Haymoad  t.  Hay- 
mcsid.  74  Tex.  421,  12  &  W.  Rep.  90^  WU- 
■aOK  V.  WflUsma,  13  Ind.  S23;  SuDlvap  ▼. 
Tiwinied,  40  Ind.  292;  Shaw  v.  U^enry.  68 
Iowa.  182,  2  N.  W.  RepL  1080;  Wakefield  v. 
Ives,  SB  Iowa,  238;  Wilkinson  v.  Semlng,  80 
HL  342;  Dnbois  t.  Johnson,  06  Ind.  S;  2 
Bish.  Mar.  ds  DIt.  H  530^  760.  (54v  705.  In 
tbe  esse  of  'EiMjmamii  r.  Haymond.  supra, 
tbe  conrt.  after  quoting  tn  foil  artlde  2871 
o£  cur  divorce  statute,  mys:  "No  more  sa- 
cred trust  «r  greater  respsnsiMMty  can  be 
derotred  npon  a  court  than  tbe  duty  of  de- 
termlulng  whicb  one  of  flte  two  contending 
paxeats  AaH  have  tbe  contral  Of  Uwir  minor 
diildren.  It  is  a  qaMttea  of  the  welfare  of 
ttie  (AUd,  rattier  than  of  ovbrage  to  tbe  af- 
feetloaa  of  a  motber,  and  one  that  sboald  be 
solred  by  aO.  tbe  drcnmatancM  and  cendi- 
ttoDS  8srr«MiDdiag  the  parties  mt  tkt  time  tkt 
ttutl  ordtr  $Mall  bt  madt. '  (Tbe  italics  are 
ours.)  This  sacred  trust  and  grave  respon- 
sUdUty  of  the  trial  court  woold  be  of  but 
little  importance  if  the  same  qncstion  could 
be  adSudfcated  again  between  tbe*  same  par- 
ties, the  next  day,  In  another  tribunal,  the 
cnstedian  sheeted  by  tbe.  conrt  set  aside, 
and  tbe  custody  of  the  Gfalld  awarded  to  the 
other  parent  Bat  ft  is  contended  tl^t  tbe 
eoanty  court  has  general  soperviston  over 
tbe  apffofntment  of  guardians  for  minors,  and 
in  Bodi  supervision  can  ai^>o{nt  a  guardian 
of  the  persoM  of  a  minor,  notwithstanding 
flie  decree  of  tte  district  coert  in  settling 
tte  costody-  at  the  minor  tai  a  suft  between 
the  two  porentSL  Mr.  Bisfat^  says:  "The  re- 
latien  of  parent  and  Alld  constitutes  a  sta- 
tus not  adtogetber  unlike  that  of  husband 
and  wife;  hence  an  order  for  the  custody 
of  the  children  Is  in  this  sort  of  ex  parte 
divorce  competent  and  proper."  Bish.  M.tr. 
A  Dhr.  1  ITOi  Under  our  statute  the  district 
coort  is  expressbr  given  jurisdiction  to  de- 
temfne  the  custMy  of  the  children.  Where 
file  father  or  mother  is  llvtog,  the  county 
coort  is  not  caBed  upon  to  appoint  a  guard- 
ian of  the  persons  of  their  minor  children, 
but  tbe  natmral  guardianship  of  the  parent 
Is  fu^y  recognized,  even  to  the  extent  of 
appointing  by  will  the  guardian  of  such 
children.  Rev.  St  arts.  2494-2497,  inclusive. 
Upon  the  decree  of  the  district  court  award- 
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Ing  the  custody  of  a  diUd  to  one  of  the 
parents,  such  parent  Is  thereby  selected  by 
the  court  aa  the  natural  guardian,  entitled 
to  all  the  rights  and  privileges,  and  subject 
to  all  the  duties  and  responsibilities,  of  sudi 
natural  guardlaiL  In  the  case  of  Kahn  ▼. 
Israelson,  62  Tex.  226,  Judge  Stayton  says: 
"Under  the  statutes  now  In  force,  the  sur- 
TlTlng  parent  Is  the  natural  guardian  of  his 
or  her  minor  child.  *  *  *  As  to  the  pei> 
son,  the  survlylng  imrent,  as  under  the  for^ 
mer  statute,  without  appointment  by  the 
county  court.  Is  the  guardian."  Co<dc  t.  By- 
bee,  24  Tex.  278.  So  It  Is  clear  that  the 
guardianship  of  the  person  of  a  minor,  who 
has  sarriTlnc  parmts,  Is  fixed  by  law  with- 
out an  appointment  of  the  county  court; 
and  whoi  the  custody  has  been  settled  by 
a  decree  of  the  district  court  in  a  diy<m» 
proceeding  the  interference  of  another  court 
should  not  be  permitted. 

But  it  Is  further  contended  by  appellee 
tliat  the  minor,  Andrew  Jordan,  having 
reached  the  age  of  14  years.  Is,  imder  the  stat- 
ute, entitled  to  sdect  his  own  guardian,  and 
that,  having  selected  his  mother,  she  is  en- 
titled to  the  appointment  Let  us  examine 
this  question  in*  the  light  of  the  statute.  Rev. 
St  art  2506:  "A  minor  who  is  fourteen 
years  of  age  or  over,  has  the  right  to  sdect 
a  guardian  either  of  his  person  or  estate,  or 
both,  which  selection  may  be  made  in  open 
court,  in  person  or  by  attorney,  and  the 
Iterson  selected  If  qualified,  shall  be  entitled 
to  be  appointed  guardian,  except  in  the  case 
where  the  surviving  parent  of  such  mln(« 
has  appointed  a  guardian  by  will  or  written 
declaration,  in  which  case  the  person  so  ap- 
pointed shall  be  entitled  to  the  guardianship." 
Also  in  article  2510,  which  gives  the  right  to 
a  minor  orer  14  years  of  age  to  change  his 
guardian,  the  same  exception  Is  made;  so 
that  the  natural  right  of  the  parent  to  the 
guardianship  of  the  person  of  bis  minor  child 
cannot  be  changed  at  the  will  of  the  minor 
when  he  arrives  at  the  age  of  14  years,  nor 
can  the  minor  change  the  appointment  of  a 
guardian  appointed  by  the  will  or  written 
declarati(Mi  of  the  parent  The  right  ot  a 
minor  over  14  years  of  age  to  choose  his 
guardian  applies  only  to  such  minors  as  have 
DO  surviving  parents  nor  "guardians  appoint- 
ed by  tliem  by  wlU  or  written  declaration." 
How  far  the  district  court  of  Panola  county, 
which  rendered  the  decree  awarding  the 
ciistody  of  tbe  minor  to  appellant,  could  go 
in  reopening  or  changing  its  decree  it  is  not 
necessary  for  us  to  here  inquire.  Gray  v. 
Tliomas,  S3  Tex.  246,  18  8.  W.  Rep.  721. 
Under  the  facts  of  this  ctse  it  Is  evid«it 
that,  while  this  elegant  and  refined  woman 
is  reaching  out  with  all  the  warmth  and  ten- 
derness of  a  mother's  love  to  secure  the 
custody  of  her  child,  yet  -no  such  facts  are 
shown  as  should  deprive  the  father  of  that 
legal  custody  awarded  him  by  the  district 
court  of  Panola  county.  It  may  be  that,  if 
the  question  was  before  us  as  an  original 


proposition,  we  would  not  make  the  same 
decree  as  was  made  by  that  court,  but  mcb 
is  not  the  case,  and  in  this  collateral  pro- 
ceeding we  are  compelled  to  recognize  the 
binding  authority  of  that  adjudication.  Tbe 
judgment  of  the  district  court  is  rerersed 
and  remanded,  with  lnstructi<n  that  sndi 
judgment  be  rendered  therein  as  will  restore 
the  custody  of  said  minor  to  appellant,  and 
that  the  demurrer  and  exceptlms  of  de- 
fendant below  be  sustained,  and  said  cause 
dismissed. 


BOYD  T.  ROBERTSON. 

(Court  of  Civil  Appeals  of  Texas.    Sept  5, 

1898.) 

OOXTRAOTS  YOB  THI    BaIM  OT  LAin>— COXBTBUO- 

Tioir. 

1.  Plaintiff,  by  written  contract,  agreed  to 
Convey  defendant  land,  defendant  to  pay  a 
specified  sum  every  four  months,  and  further 
agreed  to  take  cord  wood  by  the  car  of  .nine 
cords  of  defendant,  at  $20  per  car,  In  payment, 
plaintiff  to  pay  freight.  HM  an  execntoiy 
contract  of  s^e,  which  gave  defendant  no 
right  to  a  deed  of  the  land  until  payment  of 
the  price. 

2.  Defendant  entered  npon  the  land,  pot 
Improvements  thereon,  aggregating  $800  in  val- 
ue, and,  on  making  bis  first  payment  in  cord- 
wood,  a  deed  was  promised,  but  never  given 
him.  He  was  promised  a  deed  on  other  occa- 
sions aisOj  but  never  received  it  A  second 
payment  m  cordwood  was  refused,  plaintiff 
alleging  that  he  did  not  need  the  wood,  and  no 
further  payment  was  ever  made,  and  plaintiff 
never  thereafter  informed  defendant  Uiat  he 
woaid  receive  payments  in  wood  if  tendered. 
Seld  to  bar  plaintiff's  right  to  recover  the  land, 
but  that  he  might  recover  the  purchase  money 
due  at  the  time  of  suit  brought  with  interest 
from  date  of  judgment  and  costs  of  anit 

Appeal  from  district  court,  Dallas  county. 

Trespass  to  try  title  by  J.  L.  Boyd  ngainsf 
W.  Robertson.  Prom  a  judgment  for  de- 
fendant, plaintiff  appeals.     Revived. 

Word  &  Reeves,  for  api»ellaut.  Porter  & 
Reed,  for  appellees. 

Conclusions  of  Fact 
FINLEY,  J.  On  May  20,  1886.  appe- 
lant executed  and  delivered  to  appellee  the 
following  instrument  of  writing:  "Dallas. 
Texas,  May  20,  1886.  This  is  to  certify  that 
I,  J.  li.  Boyd,  have  agreed  to  sdl  to  W.  Rob- 
ertson five  himdred  and  twenty  acres  of  land, 
out  of  the  R.  A.  Haukla  survey,  situated 
about  seventeen  miles  south  of  the  city  of 
Dallas;  W.  Robertson  to  pay  for  said  land 
$1,040,  to  be  made  payable  $40  every  four 
months,  and  to  bear,  at  the  rate  of  tea  per 
cent,  interest  from  date.  I,  J.  L.  Boyd, 
agree  to  take  cordwood  by  the  car  of  nine 
cords,  at  the  rate  of  $20  per  car,  delivered  at 
Dallas;  I,  J.  li.  Boyd,  paying  freight 
[Signed]  J.  L.  Boyd."  The  land  was 
pointed  out  by  appellant,  and  by  him  the  ap- 
pellee was  put  in  posaessicHL  Immediately 
appellee  began  to  make  lmprov«nents  npon 
the  land,  and  did  put  improvemoits  of  a  f>ut>- 
stantlal  character  on  the  land,  perhaps  ag- 
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gregatlng  In  raine  the  sum  of  $S00.  On 
December  Itith,  following  the  execution  of  the 
said  written  Instrument,  appellee  deUvered 
to  appellant  17  cords  of  wood,  of  the  value 
of  ^38,  upon  which  appellant  paid  him  |6, 
leaving  $32  as  a  payment  upon  the  land.  At 
the  time  of  this  payment,  appellee  demanded 
a  deed  to  the  land,  which  appellant  prom- 
iaed  to  make  him,  but  he  did  not  do  so.  No 
othtf  payment  was  ever  made  upon  the 
land.  Appellee  offered  to  make  the  second 
payment  In  wood,  but  appellant  declined  to 
take  it,  saying  that  "Just  then  be  did  not 
need  any  wood;  that  the  times  were  hard, 
and  he  was  not  able  to  pay  the  freight  on 
it."  Aro^ee  thereafter  frequently  demand- 
ed of  plaintiff  a  deed,  which  he  uniformly 
promised  to  execute,  but  failed  to  do  so,  and, 
on  account  of  appellant's  failure  to  give  ap- 
p^ee  a  deed,  he  made  no  further  payment 
or  offer  of  payment  upon  the  land.  The 
amount  now  due  on  the  land  is  $1,633.90, 
principal  and  interest,  and  there  is  a  bal- 
ance of  9160,  principal,  which  will  fall  due 
as  foUows:  $40,  January  20,  1894;  $40,  May 
20,  1894;  $40,  September  20,  1894;  and  $40, 
January  20,  1895,— with  10  per  cent  interest 
from  October  6, 188S,  on  each  and  all  of  said 
amounts. 

Conclusions  of  Law. 

1.  The  written  instrument  signed  by  ap- 
pellant and  delivered  to  appellee,  in  its  legal 
import,  is  an  executory  contract  for  the  sale 
of  land,  whidi  does  not  imply  a  consum- 
mated sale  by  making  deed  to  the  land  until 
the  payment  of  the  purchase  money. 

2.  The  facts  alleged  In  appellee's  pleadings, 
and  established  by  the  evidence^  present  suf- 
fldoit  equities  to  entitle  him  to  some  means 
of  relief  against  absolute  forfeiture  of  the 
purchase  money  paid  and  improvements 
made  on  the  land,  though  not  to  the  relief 
asked  for  by  him. 

3.  The  acts  of  appellant  in  refusing  the 
payment  tendered,  in  frequently  promising 
appellee  a  deed  to  the  land,  and  the  absence 
of  evidence  showing  that,  after  he  declined 
one  imyment  in  wood,  he  ever  informed 
appellee  that  he  would  receive  such  pay- 
ments, or  that  his  condition  changed  in  fact, 
and  he  would  have  received  such  payments 
had  they  l>een  tendered,  wc  think  ought  to 
ptednde  his  right  to  a  decree  for  the  recov- 
ery of  the  land.  The  decree  of  the  court 
below  Is  erroneous,  and  it  is  here  reversed 
and  reformed,  so  that  (1)  appellant  shall  re- 
cover the  amount  of  the  purchase  money 
now  due,  to  wit,  $1,633.90,  with  10  per  cent 
interest  per  annum  from  this  date,  and  all 
costs  of  suit;  (2)  he  shall  have  his  order  of 
sale  and  execution;  (3)  the  Iialance  of  the 
purchase  money  remaining  unpaid  ia  ad- 
judged to  be  a  Hen  on  the  land. 


PARK  et  al.  v.  PREXDERGAST  et  si. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  5, 
1803.) 

UoKreAass — Fbioritt— Fobeclositbe  —Judgment 
— SorpioiBxar  or  Pi<eaj>iiiob  —  Wjliver  of  Ob- 
noTlONS  —  Btatutb  or  Limitations  —  Plea  bt 

JUNIOB  HOKTOAOBS — NeW  PbOHISE  BY   EXECU- 
TOR. 

1.  In  an  action  ajrainst  an  executrix  and 
a  firm  to  foreclose  a  mortgage  executed  by  de- 
ceased, the  petition  averred  that  such  firm 
claimed  to  have  a  Hen  on  the  mortgaged  prem- 
ises. The  executrix  set  up,  in  answer,  the  ex- 
ecution of  certain  notes,  and  a  mortgage  to 
secure  the  aame  by  deceased  prior  to  plaiutiffa' 
mortgage.  The  firm  pleaded  the  sauie  notes 
and  mortgage,  and  all  other  facts  essential  to 
foreclosure  of  their  lien,  against  both  plaintiffs 
and  the  executrix,  and  prayed  for  relief. 
Plaintiffs  pleaded  the  foor-yeara  statute  of  lim- 
itations as  to  such  notes  and  prior  mortgage. 
After  demurring,  such  firm  replied,  inter  aim, 
that  the  executrix,  on  a  certain  dote,  before 
the  expiration  of  the  four  years,  indorsed  on 
such  notes  an  acknowledgment  of  the  amount 
then  dae,  and  allowed  the  same  as  a  just  claim 
against  the  estate;  fmd  that  in  plaintiff's  mort- 
gage the  debt  set  up  by  such  firm  was  admit- 
ted by  deceased,  and  its  prior  payment  spedai- 
ly  provided  for.  Beld,  that  the  pleadings  au- 
thorized a  judgment  that  the  firm  s  lien  was  su- 
perior to  plaintiffs'. 

2.  Where  facts  are  defectively  pleaded,  the 
adverse  party  can  only  avail  himself  of  the  de- 
fect by  exception  to  the  pleading  or  objection 
to  the  evidence  in  the  trial  court. 

S.  Where  a  mortgage  is  expressly  made 
snbject  to  a  prior  mortgage,  the  junior  mort- 
gagee cannot,  in  an  action  to  foreclose  the 
prior  mortgage,  claim  that  the  latter  is  barred 
by  the  statute  of  limitations. 

4.  An  executor,  before  a  debt  against  the 
estate  is  l>arred,  may  suspend  the  operation  of 
the  statute  of  limitations  by  acknowledgment 
of  the  debt  and  a  new  promise  to  pay  it,  es- 
pecially where  he  is  the  sole  legatee. 

Error  from  district  court.  Limestone  coim- 
ty;   Rufus  Hardy,  Judge. 

Action  by  Eva  B.  Park  and  J.  H.  Park,  her 
husband,  against  Ada  R.  McCain,  independ- 
ent executrix  of  the  estate  of  J.  H.  McOaln, 
deceased,  and  Prendergast,  Smith  &  Co.,  to 
foreclose  a  mortgage,  in  which  the  defend- 
ant firm  set  up  a  prior  mortgage  on  the  same 
premises,  and  asked  a  foreclosure  thereof 
and  other  relief.  From  a  judgment  of  fore- 
closure as  to  both  mortgages,  but  making  the 
lien  of  Prendergast,  Smith  &  Co.'s  mortgage 
superior  to  the  lien  of  plaintiffs'  mortgage, 
the  latter  bring  error.    Affirmed. 

The  court  finds,  as  ccmdusions  of  fact,  that 
the  Yarbro  notes,  set  up  by  Prendergast 
Smith  &  Go.  in  their  pleading,  were  dated 
January  1,  1885,  and  matured  at  12  months. 
That  J.  H.  McCain,  the  maker  of  these  notes, 
died  July  24,  1889.  That  be  left  a  will  In 
which  defendant  Ada  R.  McCain  was  named 
as  independent  executrix.  That  this  will  was 
probated  September  19,  1889.  That  defend- 
ants Proidergast  Smith  &  Co.  were  the  own- 
ers by  transfer  of  the  Yarbro  notes  and  the 
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deed  of  trust  given  to  secure  the  same.  That 
Mrs.  McCain,  as  execntiix,  on  October  1, 
18S9,  made  the  following  Indorsement  on  one 
of  the  notes:  "There  is  now  due  on  this  note 
the  sum  of  91,258.S2,  which  I  allow  as  a 
Just  claim  against  the  estate  of  JT.  H.  McCain, 
to  be  paid  in  due  oourae.  Ada  R.  McCain, 
Executrix."  And  on  the  other  note  was 
made  a  similar  Indorsepient,  except  as  to 
amount  due  That  on  December  2,  1887,  J. 
H.  McCain  executed  In  favor  of  Eva  B.  Park, 
then  Eva  B.  Smith,  the  ^1,000  note  sued  on, 
on  which  Is  now  due  $1,283.35.  And  that  Mc- 
Cain also  executed  a  mortgage  in  favor  of 
plalntlfr  on  the  land  described  to  secure  the 
paym^it  of  this  note.  Tlie  court  condnded, 
08  matter  of  law  that,  under  the  facts  found, 
and  "under  the  indorsement  made  on  the 
notes  b7  the  executrix  before  they  were 
barred,  and  under  the  acknowledgment  of 
same  made  by  McCain  in  his  mortgage  to 
plaintiff,  the  lien  therefor  was  not  barred  as 
to  plahitiff,  and  tbat  as  to  the  executrix  the 
notes  were  not  barred."  The  court  also 
found  as  a  fact  that  in  the  mortgage  sued  on 
by  plaintiffs  there  Is  the  following  language 
used  with  reference  to  the  Yarbro  notes  and 
deed  of  trust:  "This  deed  of  trust  la  given 
subject  to  a  flrst  mortgage  <m  the  within 
and  above  described  land,  [the  same  describ- 
ed in  plaintiffs'  petition,]  given  to  Blary  E. 
Yarbro,  of  Limestone  county,  Texas,  to  se- 
cure the  payment  of  the  following  notes, 
bearing  date  January  1,  1885,  payable  12 
months  after  date,  described  as  follows,  [de- 
scribing the  notes  and  mortgage  in  favor  of 
Mrs.  Yarbro.]"  The  oonrt  concluded  as  mat- 
ter of  law  that,  under  this  recognition  by 
McCain  of  the  Yarbro  debt  and  deed  of  trust, 
the  "lien  was  not  barred  as  to  plaintiffs." 

Thos.  J.  Gibson,  for  plaintiffs  In  error. 
Baker  &  Frendergast,  for  defendants  in  er- 
ror. 

Conclusions  of  Fact 

FINliEY,  J.  The  conclusions  of  fact  of  the 
trial  Judge  are  approved  and  adopted  by  this 
court 

Conclusions  of  Law. 

The  flrst  assignment  of  error  presented  in 
brief  of  plaintiffs  in  err6r  Is  as  follows:  "The 
court  erred  in  giving  Judgment  for  Frender- 
gast, Smith  ft  Co.,  against  the  said  Ada  R. 
McCain,  executrix,  etc.,  and  In  holding  their 
lien  superior  to  plaintiffs',  because  there  was 
no  such  pleading  filed  by  said  Frendergast 
Smith  ft  Co.,  setting  up  a  new  promise  in 
writing,  as  would  authorize  the  Judgment  In 
their  favor  against  said  executrix."  Flaiur 
tiffs'  petition  avers  that  Frendergast,  Smith 
ft  Co.  claimed  to  have  a  lien,  etc.,  on  the 
proi>erty  they  se*  to  foreclose  on.  Mrs.  Mc- 
Cain, executrix,  answers,  and  sets  up  the  ex- 
ecution, etc.,  of  the  Mrs.  Yarbro  notes,  and 
the  mortgage  to  secure  them,  and  states  the 
amount  due  on  them,  etc.  Frendergast 
Smith  &  Co.  answer,  and  plead  the  said  Sirs. 


Yarbro  notes,  and  the  lloi  on  add  tauid  t» 
secure  them,  fully  and  correctly,  and  all  other 
facts  necessary  to  recover  Judgment  on  them, 
and  to  foreclose  their  lien  on  said  land, 
against  both  the  executrix  and  plalntUCs  in 
error,  and  pray  fully  fOr  the  relief  applicable, 
and  then  pray  "for  sach  other  and  further  re- 
lief as  the  nature  of  the  case  may  require," 
etc.;  then,  In  rei^  to  plaintiffs'  plea  of  limi- 
tation, after  demurring,  etc.,  plead  "that  the 
executrix  of  said  J.  H.  McCain,  deceased,  on 
the  1st  day  of  October,  1889,  and  prerioos  to 
the  expiration  of  four  years  after  tbe  matu- 
rity of  tbe  notes  forming  the  basis  of  chrir 
dalm,  indorsed  on  said  notes  an  acknowledg- 
ment of  the  amount  then  due  upon  each, 
and  allowed  the  same  as  a  Just  claim  against 
the  estate  of  said  deceased,  to  be  paid  In 
due  course;  and  they  further  aver  tbat  by 
the  terms  of  the  instrument  Its^  tbe  fore- 
closure  of  which  is  sought  by  the  plaintiffs, 
of  date  December  2, 1877,  the  debt  set  np  by 
these  defendants  la  recognised  and  admitted 
by  the  debtor,  the  said  J.  H.  McCain,  and  It 
la  therein  specially  provided  that  the  pay- 
ment of  the  dobt  claimed  by  these  defend- 
ants should  take  precedence  of  the  debt  set 
up  by  plaintiffs."  Plalntlflb  in  error  did  not 
demur,  either  generally  or  specially,  to  any  of 
the  pleadings.  They  did  not  object  to  the 
introduction  of  the  evidence,  and  in  no  way 
on  the  trial  called  the  attention  of  the  court 
below  to  any  supposed  imperfection  or  omis- 
sion in  the  pleadings.  We  are  of  opinion  that 
the  Issues  formed  by  the  pleadings  embraced 
the  matter  of  the  new  promise  by  the  Inde- 
pendent executrix  to  pay  the  Yarbro  indebt- 
edness, and  its  acknowledgment,  as  a  prior 
lien  to  plaintiffs'  mortgagie.  If  these  farts 
were  imperfectly  alleged  in  the  pleadings  of 
defendants  Frendergast,  Smith  &  Co.,  (which 
we  do  not  decide,)  the  appellants  could  only 
avail  themselves  of  the  defect  by  exception 
to  the  pleadings,  or  objection  to  the  evi- 
dence in  the  court  below.  The  coin-t  did  not 
err  In  refusing  to  give  effect  to  plalntlflB' 
plea  of  limitations  against  the  prior  mortgage. 
McCleUan  v.  State,  22  Tex.  405;  Dewltt  v. 
Miller,  9  Tex.  239;  Rutherford  t.  Smith.  2S 
Tex.  322;  Railway  Co.  v.  Montier,  61  Te.T. 
122. 

The  remaining  assignments  necessary  to  be 
noticed  are  as  follows:  "(a)  Tbe  court  orrpd 
in  concluding,  as  matter  of  Uw,  from  the 
facts  found  and  filed  In  the  case,  that,  under 
the  acknowledgment  made  by  McCain  In  his 
mortgage  to  plaintiff  Eva  B.  Smith,  the  lien 
to  secure  the  debt  held  by  Frendergast, 
Smith  &  Co.  was  not  barred  as  to  plnintUTs. 
(b)  The  court  erred  in  concluding,  as  matter 
of  law,  from  the  facts  found  and  filed  In  tlic 
record,  that,  under  the  Indorsements  made 
on  the  Yarbro  notes  by  tbe  executrix  before 
thoy  were  barred,  the  Uen  of  Frendergast. 
Smith  &  Co.  was  not  barred  by  the  statute  of 
limitation  as  to  plaintiffs."  The  mortgage 
lien  of  plaintiffs  was  given  subject  to  the 
mortgage  lien  previously  given  to  secure  the 
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Tarbro  debt  The '  existence  of  the  Tarbro 
debt  and  mortgage  to  Becore  It  waa  not  mere- 
ly redted  In  plaintiffs'  mortgage,  but  It  waa 
therein  expressly  provided  that  It  should  be 
subject  to  it.  A  Jimlor  mortgagee,  whose 
mortgage  is  expressly  made  subject  to  a  prior 
mortgage,  cannot  defeat  the  prior  mort- 
gage lien  by  showing  that  It  is  invalid 
against  the  mortgagor,  and  th«eby  secure  a 
larger  Hen  than  that  contracted  for.  Plalu- 
tiSa'  claim  upon  the  land  was  subordinate  to 
the  Yarbro  mortgage,  and  cannot  be  asserted 
In  hostility  to  it;  and  the  court  did  not  err 
In  so  treating  It.  1  Jones,  M(m^  p.  484,  | 
G9o;  Freeman  v.  Auld,  44  N.  Y.  50;  Hardio 
T.  Hyde,  40  Barb.  435;  Hancock  v.  Fleming, 
lOB  Ind.  633,  3  N.  B.  Rep.  254;  Forgy  v. 
UerrTman,  14  Neb.  513,  16  N.  W.  Rep.  836l 
The  disposition  of  this  questlcn  renders  it 
unnecessary  for  us  to  decide  the  point  raised 
by  the  last  assignment  above  copied;  but  tre 
will  quote,  with  onr  full  indorsement,  tlie 
language  of  Mr.  Jnatlce  Gaines  in  the  case  of 
Howard  v.  Johnson,  69  Tex.  658,  7  S.  W. 
Bep.  622.  He  says:  "The  allowance  by  the 
executor  was  made  before  the  daim  was 
barred,  and  Implies  a  distinct  promise  to  pay 
in  due  course  of  administration.  What  eflTect 
this  had  upon  the  operation  of  the  sta/tute 
of  limitationa  we  need  not  determine.  It 
does  not  follow  that,  because  an  executor 
may  nut  revive  a  debt  already  barred,  he 
may  not  suspend  the  operation  of  the  stat- 
ute before  the  bar  is  complete.  Wood,  Llm. 
1 190.  In  the  case  of  independent  executors, 
the  exercise  of  such  a  power  may,  In  some 
Instances,  be  highly  beneficial  to  the  estates 
in  their  bands."  We  wlU  further  add  that 
where  "the  executor  is  Oie  sole  legatee,  as  in 
this  case,  It  Is  difficult  to  conceive  of  any 
reason  why  the  i)ower  here  questioned 
should  not  be  exercised.  The  Judgment  of 
the  court  below  Is  affirmed. 


TEXAS  &  PAC.  RT.  CO.  v.  BARRON. 

(Court  of  <Svil  Appeals  of  Texas.    Sept  4, 

18»3.) 

ClRSISBS— IXJUKT  TO  PiSSENOSB— PLBiLOmO  Ain> 
PBOOF— ifiVlDESOB. 

1.  Plaintiff,  a  passenger  on  defendant'* 
train,  sued  for  personal  injuries,  alleging  that 
he  was  injured  throngh  the  reclcless  runnlog  of 
the  train  and  the  dangerous  condition  of  the 
roadbed.  The  causes  of  the  accident  were  the 
liangerous  condition  of  the  traclc  and  the  fail- 
tire  of  the  section  foreman  to  inspect  it.  Held, 
that  the  negligence  of  the  foreman  was  but 
an  incident  of  proof  of  the  negligence  alleged, 
and  that  there  was  no  variance. 

2.  Evidence  tliat  the  general  snperiatend- 
rat  reprimanded  the  section  foreman  for  his 
failure  to  inspect  the  track  the  morning  of  the 
wreck  is  admissible. 

Appeal  from  district  cowt,  Kaufman  coun- 
ty; Aostm  Ralney,  Judge. 

.\ctlon  by  W.  J.  BaiTon  against  the  Texas 
&  Pacific  Railway  Company  to  recover  for 
personal  injuries.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 


R.  S.  Lovett  and  MSonion  tk  Huffmastcr,  for 
appellant    Wm.  H.  Allen,  for  a{>peUee. 

Oondusioiis  of  Fact 

FINLBY,  J.  About  noon  on  June  80.  188»,. 
about  three  miles  east  of  Elmo,  in  Kaufman, 
county,  as  appellant's  east-bound  through, 
passenger  train  was  passing  on  Its  railway, 
the  track  beneath  it  gave  way  because  the 
dirt  supporting  the  same  at  that  place  was 
washed  out  during  a  very  heavy  ralnfalli 
sliortly  before  or  about  that  time.  Tbe^ 
baggage  cai'  was  turned  over,  and  the^ 
baggage  master  instantly  killed.  The  ex> 
press  and  mail  cars  were  turned  partially 
over,  and  the  smoking  car.  ladles'  car,  and' 
sleeping  car  were  derailed,  though  not  turned 
over.  Appellee,  who  waa  a  pnssenger  on 
said  train  from  Terrell,  and  Intended  to  go  t» 
Wills  Point,  was,  with  many  others,  in  the 
smoking  car  at  the  time  of  the  wreck,  and 
sustained  soious  personal  Injuries  therein. 
The  rain  wfalofa  caused  the  washout  was  not 
extraordinary  or  unprecedented.  The  section: 
foreman  did  not  Inspect  the  track  after  the 
rain  and  before  the  wreck,  though  there  wa» 
ample  time  for  him  to  have  done  so,  and 
It  was  his  duty  to  do  It.  At  ttie  time  of 
tba  accident  the  train  was  running  at  a 
rapid  rate  of  speed,— -full  schedule  rate.  If 
not  in  excess  ot  it  We  conclude  thnt  tbe 
cause  of  the  wreck  was  the  condition  at 
tbe  roadbed,— the  washout;  the  roadbed  not 
being  in  a  condition  to  resist  the  force  of 
Bticb  a  rainfall  was  the  result  of  the  negli- 
gence of  the  railway  company,  dther  In 
original  ooostmction  or  maintenance  of  its 
roadbed;  and  that  the  failure  of  the  section 
foreman  to  Inspect  the  track  at  the  place  (A 
the  accld»it,  after  the  rainfall  and  before- 
the  ttsln  ran  ovor  it,  was  negligence. 

OondiusionB  of  Law. 

"There  are  but  two  assignments  of  «Tor 
presented  by  appellant 

First  assignment  of  error:  "The  verdict 
of  the  Jiwy  and  the  Judgment  of  the  court 
are  not  authorized  by  plaintiff's  pleadings. 
In  this:  that  plaintiff  In  his  petition  seek» 
a  recovery  upon  the  ground  that  defend- 
ant's train  was  run  In  a  reckless  manner, 
and  Its  road  in  bod  conditioa,  and  upon  the- 
trial  sought  to  recover,  and  did  recover, 
upon  the  ground  of  negligmoe  not  alleged, 
to  wit,  that  defendant's  section  foreman 
had  not  gone  over  defendant's  road  tiiat 
morning  at  the  place  where  the  wreck  oc- 
curred." So  much  of  plaintifTs  petition  as 
sets  forth  the  cause  of  his  injury  Is  as  fol- 
lows: "That  while  plaintiff  was  such  pas- 
senger, as  aforesaid,  through  the  careless- 
ness, negligence,  and  reckless  running  of  said' 
cars  by  the  agents  of  said  defendant,  and 
the  negligent  and  dangerous  condition  of 
defendant's  roadbed,  the  cars  of  defendant 
ran  off  of  said  track,  and  plaintiff  waa  hm-lert 
vlcflently  against  and  upon  the  sides  of  said 
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cu  and  tiie  projecting  arms  of  the  Beats  | 
therein,"  etc.  Appellant  dalms  that  the  fail- 
ure of  the  section  foreman  to  lnq;>ect  the 
track  was  the  only  negligence  shown,  and 
tliat  It  was  not  alleged.  The  cause  of  the 
wreck  was  the  dangerous,  defective  condi- 
tion of  the  traclt.  The  failure  of  the  sectlim 
foreman  to  inject  the  track,  as  well  aa  all 
acts  or  conduct  of  defendant's  employes 
owing  any  dnty  in  the  premises,  tending  to 
show  negligence  in  relation  to  sudi  condi- 
tion, are  to  be  regarded  as  but  incidents 
of  proof  of  tlie  main  fact  alleged,  namely, 
"the  negligent  and  dangerona  condition  of 
defendant's  roadbed."  We  are  of  (pinion 
that  the  proof  sustains  the  allegations  aa  to 
negligence,  and  that  the  assignment  is  not 
well  taken.  Railway  t.  Kirk,  02  Tex.  232. 
Second  assignment  of  error:  The  court 
erred  in  permitting  the  witness  R.  L.  War- 
ren to  state  that  he  heard  SuperlntendMit 
Grant  reprimand  the  section  foreman  tot 
not  having  gone  over  defendant's  road  on  the 
day  the  wreck  occurred,  said  witness  stating 
that  he  could  nether  recollect  the  language 
at  said  Grant  nor  the  substance  there<tf ;  said 
testimony  being  admitted  over  defendant's 
objection,  as  shown  by  bill  of  exceptions 
No.  1.  The  bill  of  exceptions  to  the  mling 
in  question  is  as  follows:  "Be  it  remem- 
l>ered,  that  on  tbe  trial  of  the  above  cause, 
while  R.  L.  Warren,  witness  for  plaintlft, 
was  on  the  stand,  plainttlTs  counsel  asked 
said  witness  to  state  whether  he  heard  Su- 
perintendent Grant  reprimand  the  section 
hoas  after  said  wreck  occurred  for  not  liav- 
ine  gone  over  that  part  of  defendant's  roed 
prior  to  the  wreck,  and  on  the  morning  of 
tlie  wreck,  to  which  defendant,  by  its  coun- 
sel, then  and  there  objected,  which  objection 
was  orerruled  by  the  court,  and  the  witness 
stated  that  after  the  wreck  he  heard  said 
Grant  reprimand  said  section  boss  for  not 
having  gone  over  said  roed  prior  to  said 
wreck;  that  he  did  not  remember  the  lan- 
guage used  by  said  Grant,  nor  the  substance 
thereof,  to  which  answer  defendant  then 
and  there  excepted,  upon  the  ground  that 
said  answer  was  an  opinion  of  witness, 
and  a  mere  conclusion,  and  was  incom- 
petent as  evidence  against  defendant,  which 
objection  was  overruled  by  the  court,  and 
the  defendant  th«i  and  there  excepted  to 
said  ruling,  and  presented  this  its  bill  of 
exception."  "This  bill  is  signed  with  the  ex- 
planation that,  while  the  witness  stated  that 
he  could  not  repeat  the  language  used  by 
Grant,  nor  give  the  substance  of  the  language 
used,  yet  he  stated  that,  from  what  lan^nge 
he  heard  Grant  use,  witness  understood  tliat 
he  (Grant)  was  reprimanding  said  foreman 
for  not  going  over  the  road  that  morning 
after  the  rain.  [Signed]  Anson  Rainey, 
Judge."  It  is  contended  that  this  evidence 
was  not  admissible— First,  because  it  was  the 
mere  opinion  of  the  witness  as  to  the  effect 
of  the  words  spoken;  second,  it  was  not 
shown  that  the  perscm  speaking  was  acting 


within  the  scope  of  his  authoiltr:  tliizd.  it 
was  not  shown  to  be  a  part  of  the  res 
gestae.  Ttie  first  of  these  objections  to  tlie 
evidence  was  the  only  ground  urged  In  tlie 
trial  court,  and  it  alone  can  be  oonsldocd 
by  this  court  Rules  Dlst  Gt  58;  Railway 
Co.  ▼.  Hogsett,  67  Tex.  687,  4  S.  W.  Rep.  365. 
It  is  a  general  and  elementary  prindple  that 
a  witness  must  testify  as  to  facts,  and  not 
as  to  inferences  and  conclusions.  Was  tliif 
principle  violated  in  the  admissicn  of  the  tes- 
timony of  the  witness?  He  testified  to  ttw 
flict  that  he  heard  the  general  manager. 
Grant,  reprimand  the  secttim  foreman  for 
not  inspecting  the  track  on  tite  morning  of 
the  wreck.  He  did  not  remember  Iiis  lan- 
guage or  form  of  expression,  but  he  did  re- 
member the  idea  conveyed  or  impression  re- 
ceived by  him,  and  it  was  to  this  that  he 
testified.  How  much  such  evidence  proves 
or  ought  to  weigh  with  a  jmry  is  another  and 
ditferent  quesUwi.  Where  the  impressioD 
received  is  vague  and  uncertain,  the  trial 
court  might  properly  exclude  the  evidence: 
Iwt  where  the  defect  is  a  failure  to  remem- 
l)er  the  exact  words  or  forms  of  expression, 
while  the  impression  or  idea  c<mveyed  is  dis- 
tinct and  clear,  the  evidence  should  be  admit- 
ted. Simpson  V.  Brotherton,  62  Tex.  172;  1 
Whart  Bv.  (f  514,  615;  Seymour  v.  Harvey. 
11  C<»UL  280;  State  v.  Donovan,  61  Iowa. 
278,  16  N.  W.  Rep.  130;  Walker  ▼.  Camp. 
63  Iowa,  627,  19  N.  W.  Rep.  802;  State  v. 
Jones,  64  Iowa,  349,  17  N.  W.  Rep.  911,  and 
20  N.  W.  Rep.  470.  We  do  not  think  the 
objection  urged  to  the  evidence  well  ftnmded. 
and,  there  being  no  other  errors  assigned, 
the  judgment  should  be  affirmed;  and  it  is  so 
ordered. 


MATTHEWS  v.  WHITAKER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Sept  5, 

1883.) 

Absionmbnt  op  Lbase— Injusctiox. 

1.  Under  Rev.  St  art  3122,  prohibiting 
tenants  from  renting  the  leased  lands  to  others 
during  the  term  of  the  lease  without  the  land- 
lord's consent,  an  assignment  of  the  lease 
without  the  landlord's  consent  is  void. 

2.  The  occupation  of  leased  premises  un- 
der a  void  BBsignment  of  a  lease  will  be  en- 
joined. 

Error  from  district  court,  Bowie  county: 
John  L.  Sheppard,  Judge. 

Suit  by  H.  S.  Matthews  against  Benjamin 
Whitaker  and  J.  U.  Bemis.  Suit  dismissed. 
PiaintllT  brings  error.    Reversed. 

Vaiighan  &  Leary,  fcM:  plaintiff  in  error. 
McLean  &  Hynson,  for  defendants  in  error. 

LIGHTFOOT,  O.  J.  The  piatoors  peti- 
tion, after  the  formal  part  set  out,  in  8ul>- 
stance,  tliat  on  October  24, 1889,  he  was  law- 
fully seised  and  possessed  at  a  certain  tract 
of  40  acres  of  land  in  Bowie  county,  Tex, 
and  owned  the  same  in  fee  simple,  and  thai 
dofondants   on  that  day   entered   upon  the 
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same,  and  ejected  plaintiff  therefrom,  to  hla 
damage  $5,000;  aetting  out  a  description  of 
tlie  land,  whlc^  thonsh  very  imperfect,  indi- 
cates the  land  in  such  a  way  that  it  may  be 
■aided  by  proof.  That  the  40  acres  is  a  i>art 
of  plaintiff's  homestead,  on  whicb  be  re- 
sides with  his  family.  That  on  October  24, 
1880,  plaintiff  entered  into  a  written  contract, 
whereby  he  leased  said  40  acres  of  land  to 
W.  Behan  for  20  years.  That  neither  in 
said  lease  nor  otherwise  did  he  authorize  said 
Behan  to  assign  said  lease  or  sublet  said 
premises.  That  on  November  14,  1889,  said 
Behan  failed,  and  made  an  assignment  to  J. 
H.  Smelser,  assignee,  of  all  hla  property, 
subject  to  forced  sale,  including  certain  saw 
mills,  planing  mills,  and  appurtenances, 
known  formerly  as  the  "Matthews  Mills," 
nnd  situate  upon  said  40-acre  tract  of  land. 
That  In  January,  1890,  the  said  assignee,  un- 
der an  order  of  the  district  court  of  Bowie 
county,  Tez.,  sold  and  transferred  to  defend- 
ants, Wtaitaktf  &  Bemls,  said  mills.  That, 
prior  to  the  sale,  plaintiff  notified  sold  de- 
fendants that  said  mills  could  not  be  op- 
. orated  on  said  land,  and  must  be  moved  off. 
And,  notwithstanding  said  notice,  they  en- 
tered upon  said  premises  wrongfully  and 
forcibly  about  February  17,  1890,  and  ejected 
plaintiff,  and  have  ever  since  been  operating 
said  mills,  and  propose  to  continue  In  such 
possession  for  20  years.  That  plaintiff's 
dwelling  is  within  50  feet  from  said  mills,  and 
the  noise  caused  by  the  operation  thereof, 
and  the  presence  of  the  crew  of  mill  hands, 
are  sources  of  constant  annoyance  to  plain- 
tiff and  his  family,  and,  if  continued,  they 
^Tlll  be  compelled  to  abandon  the  said  prem- 
ises. That  the  monthly  rent  of  said  prem- 
ises is  $100,  which  defendants  hav«  appro- 
priated to  their  own  use  during  their  said 
occupancy.  And  that  plaintiff  has  been 
(lamiiged  thereby  in  the  sum  of  $5,000.  He 
pi-aya  for  an  injvmction  restraining  defend- 
ants from  operating  said  mills  and  machin- 
er}-  on  said  40  acres  of  land;  for  the  resti- 
tution of  the  premises;  that  a  writ  of  pos- 
session be  issuetl;  for  his  damages,  costs, 
^ind  general  relief.  The  defendants  inter- 
posed a  demurrer  to  the  petition,  which  was 
sQstalned,  and  the  cause  dismissed.  Upon 
what  grotmd  the  com-t  below  sustained  the 
demurrer  does  not  appear  from  the  record. 
TUs  ruling  is  properly  assigned  as  error. 

The  description  of  the  40  acres  of  land  was 
not  perfect,  but  was  sufKciently  certain  to 
hidicate  the  land  sued  fw,  and  to  admit  te»i 
timony.  The  petition  set  forth  a  good  cause 
of  action  upon  its  face,  and  the  demurrer 
should  have  been  overruled.  At  common 
law,  and  In  other  states,  where  not  restricted 
1)7  statute,  a  leasehold  interest  may  be  as- 
signed without  the  landlord's  consent,  but  in 
tliis  state,  under  Kev.  St.  art  3122,  "if  lands 
or  tenements  are  rented  by  the  landlord  to 
any  person  oi*  persons,  such  person  or  per- 
sons, resting  said  lands  or  tenements,  shall 
not  rent  or  lease  said  lands  or  tenements 


during  the  term  of  said  lease  to  any  other 
person  without  first  obtaining  the  consent 
of  the  landlord,  his  agent  or  attorney."  In 
construing  this  statute,  in  the  case  of  Rail- 
way Co.  T.  Settegast,  15  S.  W.  Rep.  229,  our 
supreme  court  holds  that  it  prohibits  the  as- 
signment of  a  lease  without  the  consent  of 
the  landlord.  For  the  error  of  the  court  in 
sustaining  the  demurro:  to  plaintiff's  peti- 
tion, the  Judgment  is  reversed,  and  the  cause 
remanded. 


TERRY  T.  CUTLER  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Sept.  5, 

1893.) 

Balk  under  Exbcction— Validitt— Subrooatiow 
— jokiswctios. 

1.  A  sale  of  land  under  an  execution,  made 
after  the  return  daj;  thereof,  ia  void. 

2.  Where  an  alias  execution  is  directed  to 
the  sheriff  of  C.  county,  a  sale  thereunder  by 
the  sheriff  of  Q.  county  is  void,  and  conveys  no 
tide. 

3.  Where  an  execution  is  lost,  the  ques- 
tion as  to  which  of  two  counties  it  ran  to  is, 
where  the  evidence  is  conflicting,  for  the  jury. 

4.  The  statnte  of  limitations  does  not  begin 
to  run  against  the  right  of  the  purchaser  at  a 
void  sale,  on  foreclosure  of  a  vendor's  lien,  to 
be  subrogated  to  the  vendor's  ri^ts  in  the  judg- 
ment of  foreclosure,  until  adverse  possession  is 
taken  by  the  vendee. 

5.  A  plea  to  the  jurisdiction  by  executors 
in  trespass  to  try ,  title  that  they  live  in  an- 
other county  than  that  in  which  suit  is  brought, 
and  administered  the  estate  there,  is  bad. 

6.  Where  land  is  sold  nnder  a  vendor's 
lien,  and  afterwards  is  conveyed  by  the  vendee 
to  a  third  party,  the  latter  cannot  hold  the 
title  as  against  the  purchaser  at  the  execution 
sale  under  the  lien,  whether  such  sale  was 
void  or  voidable  only,  without  paying  the 
amount  of  such  lien. 

Appeal  from  district  court,  Grayson  coun- 
ty; P.  B.  Muse,  Judge. 

Trespass  to  try  title  by  Mary  P.  Terry 
against  W.  T.  Cutler  and  others.  Judgment 
for  defendants.    Pl^ntlff  appeals.    Reversed. 

W.  W.  Wllklns,  J.  C.  Edmonds,  and  Q.  G. 
Randell,  for  appellant.  I.  M.  Standifer  and 
Brown  &  Blisa,  for  appdlees. 

RAINBY,  J.  This  Is  an  action  of  trespass 
to  try  title,  brought  by  appellant  against 
appellees,  to  recover  the  land  in  controversy. 
The  facts  are  that,  in  1859,  A.  Rhine,  the 
then  owner  of  the  land,  deeded  same  to  W. 
M.  Allen,  part  of  the  purchase  money  not 
being  paid.  In  1860,  Rhine  brought  suit  in 
Collin  county  for  the  unpaid  purchase  money, 
and  a  judgment  of  foreclosure  was  awarded 
him.  An  order  of  sale  was  issued,  directed 
to  the  sheriff  of  Grayson  county,  which  was 
returned,  for  want  of  time  to  sell  after  seiz- 
ing the  land  and  advertising  the  same  fok- 
sale.  An  alias  order  of  sale  was  issued,  and 
delivered  to  the  sheriff  of  Grayson  coimty, 
and  the  land  sold  thereunder.  A.  Rhine  be- 
came the  purchaser,  his  bid  being  credited 
on  the  judgment,  and  the  sheriff  made  him 
a  deed.   In   1S65,   A.   Rhine,   by   warranty 


'Rehearing  denied. 
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flefld,  ooDTcyed  the  land  to  Isaac  Rliine, 
who,  in  torn,  by  warranty  deed,  conveyed 
wuBti  to  appeUaut.  wbo  paid  her  sep- 
arate money  Cor  some.  In  18T4,  W.  H. 
Alien  deeded  tbo  laad  to  Joseph  Bledsoe, 
and.  In  1882,  Bledsoe  deeded  part  of  the  land 
to  W.  T.  Ontler,  and  Bledsoe  and  OoOer 
deeded  all  of  the  land  to  part  of  appellees. 
Appellant  isade  the  ezecntors  of  A.  and  L 
Rhtate  parties,  and  prayed  in  tlie  altematire 
that,  if  she  could  not  recover  the  land,  she 
b«  subrogated  to  the  rlshts  of  A.  Rhine  under 
the  foreclosure  proceedings.  Rhine's  exec- 
utors pleaded  to  the  Jurisdiction  of  the 
court,  on  the  ground  that  th^  lived  In  Collin 
county,  and  the  estates  were  administered 
there,  which  plea  was  sustained.  Defend- 
ants filed  exceptions  to  plaintifTs  plea  for 
subrogation,  and  pleaded  the  statute  of  lim- 
itation of  ten  and  two  years  as  against  the 
Jndgment.  The  exceptions  were  sustained, 
and  upon  the  trial  the  coiurt  Instmcted  a 
verdict  for  appellees,  from  which  an  ap- 
peal was  taken. 

The  first  pr<^x«Ition  to  be  considered  la 
whether  the  sale  of  the  land  in  controversy 
made  by  the  stierifF  of  Grayson  county  tmder 
the  alias  order  of  sale.  If  the  order  of  sale 
was  directed  to  the  sheriff  of  Collin  county, 
is  void,  or  voidable  only.  Appellant  claims 
that  sale  made  under  sudi  cfrcwnstances  is 
voidable  only;  that  the  first'  order  of  sale 
vested  the  sheriff  of  Grayson  county  ^Ith 
power  to  sell  the  land,  and  convey  a  good 
title,  and,  as  he  had  proceeded  to  setee  and 
advertise  for  sale,  he  had  the  right  to  sell, 
whether  an  alias  order  of  sale  Issued  or  not, 
notwithstanding  the  return  day  of  tlie  first 
had  expired.  In  support  of  this  posltlcm,  fa« 
quotes  various  sections  of  Freeman  on  Ex- 
ecutions. It  is  true  that,  In  section  58  of 
said  work,  Mr.  Freeman,  in  speaking  of  the 
writ  of  "venditioni  exponas,"  says:  "The 
veudltioai  exponas  was  so  tre<iuently  !•- 
sued  as  to  create  the  impression  that  It  was 
a  writ  of  authorization,  as  well  as  of  com- 
pulsion, and  was  necessary  to  enable  the 
officer  to  proceed  with  the  sale.  Such  was 
not  the  fact  It  gave  the  officer  no  authori- 
ty not  previously  possessed  by  him.  Not- 
withstanding the  return  of  the  fieri  facias, 
he  could  sell  IJie  property  levied  on  as  weU 
without  aa  with  a  venditioni  exponas."  This 
seems  to  apply  more  strictly  to  personal 
property,  as  the  officer,  by  "levying  the  writ, 
obtains  a  right  of  possession  and  a  special 
property  in  the  goods  seized,  which  con- 
tinues after  the  return  day,  and  authorizes 
him  to  sell  as  effectually  as  if  the  original 
writ  remained  In  full  force."  But  some  Juris- 
dictions hold  a  different  doctrine  aa  to  real 
estate.  Mr.  Freeman,  In  the  same  section, 
says:  "A  levy  upon  real  estate  gives  no 
special  property,  and  no  right  of  possession 
to  the  officer  making  the  levy,  and  hence  it 
has  \>eea  Inferred  that,  after  the  return  day 
of  tlift  writ  under  which  the  levy  was  made, 
be   occupies   no    official    or   other   relation 


towards  saoh  property,  and  has  oo  power  to 
dibpose  of  ft,  and  ttiereby  make  effectual 
the  lien  created  by  the  levy.  Where  this 
T:ew  prevoRs,  an  exception  exists  to  the  gea- 
eral  rde  that  a  vendilloni  exponas  confers 
no  a«thority,  and  it  is  then  necessary,  after 
the  return  day  of  an  execution,  that  ttite 
« rit  iasDe  to  empalwer  tiie  officer  to  sdl  real 
estate  levied  upon,  but  not  sold;  and  a  safe 
without  such  writ  to  void."  The  supreme 
court  of  this  state  has  held  repeatedly  that 
a  sale  of  laad  under  execution,  made  after 
the  return  day  tbereof,  is  void,  and  no  title 
panes  thereby.  Hester  v.  Duprey,  46  Tex 
fl25;  MltcheD  y.  Ireland,  64  Tei.  301;  Cain 
V.  Woodward,  74  Tex.  549,  It  S.  W.  Rep. 
Slfl.  This  being  the  rule  of  law  In  this  state, 
the  first  Order  of  sale,  having  become  func- 
tus officio,  cannot  be  looked  to  or  relied  on 
to  aid  the  alias  order  of  sale,  if  that  was  de- 
fective to  the  extent  of  being  void.  The 
alias  writ  alone  conferred  authority.  If  any. 
to  sell,  and  from  that  alcme  the  officer  could 
derive  authority  to  sell  and  pass  title  to  the 
pinrchaser.  "A  sheriff  or  constable  has  no 
authority  to  act  under  a  writ  directed  to  an- 
otter  sheriff  or  constable,  and,  if  be  does 
80,  a  sale  made  by  him  is  void."  2  Frwm. 
Ex'ns,  §  291,  and  authorities  there  cited.  If 
the  alias  order  of  sale  in  this  case  was  di- 
rected to  Uie  sheriff  of  Collin  county,  then 
the  sale  made  thereunder  by  the  sheriff  of 
Grayson  county  was  a  nullity,  and  conveyed 
no  title  to  the  pmrchaser.  Witt  v.  Kaufman, 
25  Tex.  Supp.  384;  Bybee  v.  Ashby,  2  GO- 
man,  151;  McKay  v.  Bank,  75  Tex.  ISl,  12 
8.  W.  Rep.  529. 

The  appellee  complains  of  the  trial  Judge 
in  charging  the  Jury  that  the  undisputed  tes- 
timony In  this  case  showed  that  the  alias 
order  of  sale  was  directed  to  the  sheriff  of 
Collin  county,  and  the  sale  thereunder  by 
the  sheriff  of  Grayson  county  was  a  nullity, 
and  did  not  pass  title.  We  think  this  ac- 
tion of  the  court  was  error.  Whei  there 
is  an  issue  raised  by  the  evidence,  it  is  die 
piovince  oT  the  ivory  to  pass  upon  it,  and  the 
court  cannot  take  tiuit  right  from  them. 

In  view  of  the  fact  that  the  alias  order  of 
sale  was  lost,  th»  recital  In  the  executioa 
docket  that  the  alias  was  issued,  and  de- 
livered to  the  sheriff  of  Grayson  county, 
raises  a  preEumption  ttiat  it  conformed  ti> 
the  legal  requirements,  especially  when  It 
was  shown  tliat  an  original  ordw  of  sale 
had  prevlourfy  Issued,  directed  to  the  sheriff 
of  Grayson  cotmty,  and  was  returned  by  him. 
for  want  of  time  to  sell,  and  said  alias  was 
Issued  thereon.  The  testimony  to  overcome 
this  presumption  was  the  testimony  of  wit- 
nesses Bledsoe  and  Head,  who  testified  to 
having  seen  the  alias  order  of  sale  amouK 
some  papers  of  a  case  pending  in  the  district 
court  of  Grayson  county,  involving  the  land 
in  controiversy,  and  that  It  was  dinscted  to 
the  sheriff  of  Collin  county.  The  testimony 
of  these  witnesses  was  positive  as  to  It  I)e- 
ins  the  alias  In  question.    This  was  13  years 
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after  they  hod  seen  It  While  tbelr  testl- 
inoD}-  was  positive,  tke  alias  beim^  lost,  amA 
the  one  tliey  saw  not  oomlng  from  the  prop- 
er custddy,  and  18  years  having  elapsed 
siDce  they  had  seen  It,  we  think  raises  an 
ihsne  of  fact  that  dwuld  have  been  submtt- 
ted  to  the  Jwy  for  their  detemilnation. 
Smithwlclc  v.  Andrews,  24  Tex.  4SS;  Seblei- 
<^lier  T.  Markward,  d  Tex.  99. 

The  appellant,  by  iKx>per  jileadlngs  in  tba 
eoort  below,  asked,  in  the  erent  the  sals 
n-its  avoided,  to  be  BBbrogatod  to  the  rights 
of  A.  Rhine  under  the  Jadgmoit  vt  fore- 
<4osure.  This  plea  was  ezeefited  to  by  the 
defendants,  xipon  the  ground  that  the  saM 
jndfpttent  was  barred  by  Itmltatioia.  The 
eosrt  sustained  the  escoptics,  to  irtiidt  nd- 
inj;  prefer  exceptions  were  takrau  and  the 
atune  assiened  oa  error.  We  thimk  this  rul- 
injE  of  the  conrt  crok.  The  land  was  sold 
luider  the  Judgment  ot  foredosurev'aad  bid 
in  by  A.  Shine,  the  ameiont  at  Us  bid  be- 
Idk  credited  on  the  order  ot  sale:  For  abont 
13  yoars  Allen,  the  vendee  •<  Rhbte,  ac- 
qniesced  in  this  sale.  No  datm  dnring  that 
time  was  set  ap  by  him,  nor  dM  be  pay  the 
porehase  money  for  the  land,  and  It  i»  prol>- 
aide  that  these  conditions  w«uld  have  tMw 
stood  had  not  others  raised  the  qnpstlon. 
Bat,  be  that  as  it  m^,  no  limitation  would 
mn  nnder  snch  eircaaistances  until  peeses- 
sion  of  fb*  land  was  taken,  and  there  Is  no 
pretense  of  adverse  posstasioa  la  this  case 
sufficient  to  cmstttnte  a  bar.  In  order  to 
avoid  sales  of  like  character  of  this,  It  is  ia- 
cnmbent  upon  the  party  so  seeking  to  pay 
the  aoMMUit  that  is  a  charRe  upon  the  land. 
This  has  not  been  done  i>y  appellees.  "The 
mle  is  that,  when  the  property  is  charged 
with  the  debt  for  which  It  is  sold,  then,  tn- 
dependently  ot  the  legal  proceedings  under 
wlilch  it  was  sold,  the  porehase  money  mnst 
be  restored  before  It  can  be  recovered." 
This  mle  was  hdd  to  be  the  law  ia  Howard 
T.  N'orth,  6  Tex.  290,  and  has  been  adhered 
to  and  reaffirmed  ever  since.  Kwan  v. 
Wdhrenberger,  9  Te*.  518;  Bailey  T.  White, 
13  Tex.  114;  Teas  v.  McDonald,  Id.  iS49; 
f«.T(lnor  V.  Roberts,  Id.  B98;  Brown  t.  Lane, 
19  Tex.  208;  Andrews  v.  Richardson,  21  Tex. 
287;  Morton  v.  Welborn,  Id.  772;  Johnson 
T.  Caldwell,  38  Tex.  218;  Stone  v.  Darnell, 
»  Tex.  Snpp.  435;  Bums  t.  Ledbetter,  66 
Tex.  282;  Prendh  r.  Grenet,  67  Tex.  273; 
VTolker  V.  Lawler,  45  Tex.  538;  Mayes  v. 
Blanton,  87  Tex.  245,  8  S.  W.  Rep.  40;  Rail- 
way Co.  v.  Blakeney,  73  Tex.l80,llS.W.Rep. 
174;  Jolly  ▼.  Stallings,  78  Tex.  606,  14  S.  W. 
Hop.  1002.  It  will  be  seen  from  the  foregoing 
cases  that  It  makes  no  difference  whether 
the  sale  was  void,  or  voidable  only.  They 
hold  to  the  broad  doctrine  that,  when  a  par- 
t.T  purchases  land,  before  he  can  become  the 
al>!iolnte  owner  thereof  he  mnst  pay  the 
pnrehase  money  therefor.  Before  defend- 
ants can  hold  the  land  sned  for,  they  must 
pay  off  and  dlsdiarge  the  debt  with  which  it 
Is  charged,  which  Is  the  amount  bid  by  A. 
Abine  at  the  foreclosure  sale,  and  credited 


on  the  ftBas  order  of  sale^  with  interest  at 
the  rate  ^>eelfled  In  said  judgment  of  fore- 
closure. 

Rhine's  executors  were  proper  and  neces- 
sary parties,  aad  the  coort  erred  in  sustain- 
ing their  plea  to  the  Jurisdiction  of  the  court 
For  the  errors  indicated,  the  Judgment  of 
Q^  district  court  is  reversed,  and  this  cause 
remanded  for  a  new  triaL 


BOTDSTUN  et  al.  t.  ROCKWALL  OOUN- 
TT.« 

(Conrt  of  ClTfl  Appeals  of  Texas.    Sept  13, 

isoai 

School  Fdkd— Invkstment — Liabiutt  op  Cocir- 

TT  TKEAStTRBR — EsTOPPSI. 

1.  Oonsfc  art  7,  I  6,  provides  for  sales  of 
osonty  sclMol  lands  by  the  coiuty,  and  for  the 
iavestmeat  at  the  proceeds,  "as  prescribed  by 
law."  Sayles'  Civil  St  art  986m,  |§  2,  3,  pro- 
vide that  the  Investment  must  be  by  an  order 
of  the  commissioners'  conrt,  made  at  a  regn- 
Isr  term  ei  the  court,  when  dw  full  coart  is 
present,  aod  that  not  less  than  faur  mast  cott- 
cor  in  the  order,  and  the  names  of  those  coa- 
enrring  must  he  spread  on  the  minutes  of  the 
court  HOtl,  that  the  statute  was  mandatmy, 
and  a  purchaae  ot  bands  by  the  coanty  jmigt, 
to  be  paid  for  oat  of  the  permanent  school  fund, 
without  an  order  of  the  county  court,  as  pro- 
vided by  law,  was  wholly  vt)id. 

2.  Sayles'  Civil  St.  art.  964,  provides  that 
tha  county  treasurer  shall  ^ay  out  tlie  moneys 
of  the  school  fund  as  required  by  law,  in  such 
manner   as    the    commissioners'    court    of   bis 

■county  may  direct  BM,  that  an  order  of  the 
coanty  Jndge  to  pay  money  from  such  fund  for 
tlto  purcliasa  of  bonds  as  an  iBiTestmeiit  for 
the  school  fund  afford.s  no  protection  to  him 
or  the  sureties  on  his  l>ond. 

On  Rehearing. 

An  unauthorized  contract  of  a  county 
Judge  to  purchase  county  bonds  for  the  school 
fund  may  be  ratified  by  the  county  court. 

Appeal  from  district  court,  Dallas  connty; 
B.  E.  Burke,  Judge. 

Action  by  the  county  of  Rodiwall  against 
J.  D.  Boydstun  and  others,  sureties  on  tbe 
official  bond  of  W.  T.  Power,  county  treas^ 
urer.  Judgment  for  idaintlff.  Defoidanta 
a{)peal.     Affirmed. 


Henry  O.  Coke,  for  appellants. 
Charlton,  for  api>eUee. 


Word  ft 


FINLEY,  J.  Appellants  rely  for  a  reversal 
of  the  Judgment  below  upon  a  single  as- 
Bl^nment  of  «ror,  whidi  is  as  foBows,  t» 
wit:  "The  court  erred  In  holdloe  that  the 
matters  set  up  In  tbe  third  paragraph  of  de- 
fendants' second  amended  original  answer 
ooBStitsted  no  defense  to  plaintiff's  actkM, 
and  ia  sostaining  plaintlfl's  demurrer  to  said 
fliird  paragraph  of  said  answer."  The  sub- 
stance of  tbe  third  paragraph  ot  appellants* 
answer,  as  stated  In  their  brief,  is  as  fol- 
lows: "Defesdanta,  after  pleading  general 
demurrer  and  general  denial,  l>y  the  third 
paragraph  ot  their  answer  set  up  that  for 
f<wr  yeara  pdoc  to  Jme^  1889,  and  down  t» 

'  For  opiaioa  on  appeal  to  supreme  coort,  sea 
24  S.  W.  R^.  272. 
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the  time  of  flltng  said  answer,  there  had 
prevailed  In  Rockwall  couuty  a  custom  that 
the  coiinty  Judge  thereof,  when  an  oppor- 
tunity presented  of  making  an  iuTestiuent 
of  the  permanent  school  fund  of  said  county 
satisfactory  to  said  county  Judge,  should 
make  same  If  the  commissioners'  court  of 
said  county  was  not  then  In  session,  with- 
out waiting  for  a  session  of  said  court  That 
said  custom  prevailed  and  was  universally 
acted  upon  in  the  purchase  of  coimty  bonds 
by  said  Rockwall  county,  with  the  full 
knowledge,  consent,  and  approval  of  the 
commissioners'  cotirt  of  said  county.  That 
the  said  county  of  Rockwall  had,  during  the 
period  aforesaid,  purchased  a  number  of 
county  bonds,  and  still  owns  and  holds  a 
number  of  such  bonds,  and  that  all  of  same 
had  been  purchased  in  ihe  aforesaid  man- 
ner, and  that  no  order  of  the  commisslonen' 
court  made  in  advance  of  said  purchases, 
authorizing  the  same,  was  had.  That  many 
such  transactions  were  had  prior  to  the  one 
In  question,  and  that  all  of  the  county  bonds 
now  held  and  owned  by  said  county  of  Rock- 
wall were  acquired  in  this  manner.  That 
about  the  month  of  June,  1888,  the  said  Pow- 
er, as  treasurer,  had  in  his  possession  $6,- 
500  belonging  to  the  permanent  school  fund 
of  said  county.  That  during  said  month  of 
June,  or  t^e  months  following,  and  prior  to 
November,  1889,  the  cotmty  judge  of  Rock- 
wall county,  pursuant  to  aforesaid  custom 
and  usage  and  the  authority  conferred'  upon 
and  exercised  by  him  thereunder,  purchased 
for  the  coimty  of  Rodiwall  seven  Roberta 
county  courthouRe  bonds  of  $1,000  each,  for 
the  sum  of  $7,000,  and  directed  said  Poww, 
as  treasurer,  upon  receipt  of  said  bonds  to 
pay  for  same  said  $6,500  of  the  permanent 
school  fimd  In  his  hands  as  treasurer,  which 
said  Power  did,  and  received  as  the  prop- 
erty of  Rockwall  county,  and  as  a  part  of 
its  said  permanent  school  fund,  said  seven 
bcmds;  and  the  said  county  judge  executed 
his  official  obligation  to  the  vendor  of  said 
bonds  for  t^e  remaining  $500  of  the  pur- 
chase money,  there  not  being  a  sufficiency 
of  the  permanent  school  fund  In  the  treas- 
ury to  pay  the  entire  consideration.  That 
on  or  about  November  12,  1889,  during  a 
session  of  the  commissioners'  court  of  said 
county,  said  Power,  as  treasurer,  made  his 
report  to  said  commissioners'  court  on  the 
condition  of  the  permanent  school  fund  of 
said  county,  showing  an  Investment  of  said 
fund  in  county  bonds  amotmtlng  to  $19,400, 
which  investment  of  $19,400  embraced  the 
aforesaid  seven  Roberts  county  bonda;  and 
while  said  report  did  not  enumerate  or  de- 
8cril)e  any  of  the  said  coimty  bonds  therein 
referred  to,  it  was  well  known  to  each  mem- 
ber of  said  court  that  the  said  investment 
embraced  the  said  seven  Roberts  county 
bonds.  That  said  report  was  examined  by 
the  said  commissioners'  court  and  in  open 
ooort  approved,  and  said  approval  was  in- 
dorsed upon  said  report,  and  the  name  of 
each  member  of  said  court  signed  thereto. 


That  said  report,  after  having  been  appr>ov«d 
as  aforesaid,  was  sent  to  the  superintend- 
ent of  public  instruction,  at  Austin,  Texas, 
and  there  filed  in  his  office.  That  said  Pow- 
er afterwards,  and  during  the  term  of  bis 
office,  became  Insane,  and  on  the  18th  day 
of  February,  1890,  the  commissioners'  court 
of  Rockwall  county  made  an  order  directing 
R.  E.  Chandler,  county  cleric  of  said  county, 
to  take  into  his  possession  and  safely  ketv 
the  books,  archives,  and  papers  belongio? 
to  said  office  of  treasurer,  which  the  saii) 
clerk  did,  and  received  into  his  possession 
under  said  order  all  the  property  of  Rock- 
wall county  In  the  hands  of  said  Power  :i» 
treasurer,  embracing,  among  other  things-, 
the  aforesaid  seven  Roberts  county  bonds. 
That  thereafter  one  R.  Y.  Kemodle  was  ap- 
pointed treasurer  of  said  counly  by  the 
proper  authorities,  to  succeed  the  said  Poir- 
er,  and  upon  his  qualification  the  said  Kemo- 
dle received  from  said  county  derk  the  pro])- 
erty  aforesaid,  including  the  aforesaid  sev- 
en Roberts  county  bonds;  and  the  said  Eer- 
nodle  then  executed  In  writing  and  deliver- 
ed to  the  said  commissioners'  court,  thon 
In  session,  his  receipt  for  all  of  the  property 
of  said  county  coming  into  his  hands  as  surh 
treasurer,  including  by  express  ennmeratinn 
and  name  the  aforesaid  seven  Roberts  cf>uii 
ty  bonds.  That  at  the  date  of  the  execution 
of  aforesaid  receipt  by  said  Kemodle  t<> 
said  commissioners'  court,  a  committee  of 
said  court  examined  in  person  the  securities 
which  passed  into  the  hands  of  said  Her- 
nodle  as  treasurer,  and  for  which  he  exe- 
cuted the  said  receipt,  and  among  the  afore- 
said securities  so  examined  were  the  afort^ 
said  seven  Roberts  county  bonds.  That  the 
said  Power  died  without  recovering  his  fac^ 
ulties,  and  about  the  time  of  the  appoint- 
ment and  qualification  of  the  s:iid  KemodK> 
the  said  commissioners'  court  examined  tlM* 
books  and  accoimts  of  the  said  Power,  ami 
veiitled  the  same  by  an  examination  of  tbe 
assets  and  securities  In  his  hands,  and  for 
which  he  was  accountable,  and  after  said 
examination  the  said  commissioners'  court 
made  an  order  approving  said  Ixwks  an] 
accounts  of  said  Power,  and  finally  settling 
and  disposing  of  the  same;  but  the  said  or- 
der was,  through  inadvertence  of  the  clerk. 
not  entered  upon  the  minutes  of  said  conrt. 
That  after  the  said  Komodle  became  treas- 
urer as  aforesaid  he  paid  to  the  vendor  of 
said  seven  Roberts  cotmty  bonds,  out  of  tli^- 
funds  of  said  county,  aforesaid,  the  $500  official 
obligation  given  by  said  county  jadge  for  the 
balance  due  said  vendor  on  the  purchase 
of  said  bonds.  That  the  said  Kemodle,  oa 
the  12th  day  of  November,  1890,  made  to 
the  Said  commissioners'  cotirt  his  report  of 
the  condition  of  said  permanent  school  fund, 
showing,  among  other  things,  payment  by 
him  of  the  said  dueblll  or  obligation  of  tbe 
county  Judge  for  said  $500,  and  the  posses- 
sion by  him  as  part  of  said  permanent  school 
fund  of  said  seven  Roberts  county  bonds, 
which  said  report  was,  on  the  day  afore- 
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said,  examined  and  approved  In  open  court, 
and  approyal  indorsed  tliereon,  signed  by 
each  member  of  said  court,  and  under  their 
signatureB  appeared  'Commissioners'  Court 
of  Rodiwall  County;'  and  aaid  report  was 
filed  as  part  of  ttie  record  of  said  commis- 
sioners' court.  That  prior  to  the  date  of 
the  filing  and  approval  of  the  report  afore- 
said, the  said  Kemodle.  as  treasurer,  as 
aforesaid,  did  receive  the  annual  interest 
upon  the  said  seven  Roberts  county  bonds, 
and  the  same,  while  not  speclAcally  named 
'Ji  the  report  approved  as  aforesaid,  was 
embraced  in  said  report,  and  the  fact  that 
it  was  so  embraced  in  said  report  was  known 
to  said  commliisionerB'  court,  and  to  each 
member  thereof,  and  was  in  the  approval 
of  said  court  acted  upon  and  approved. 
That  on  February  9,  18U1.  R.  A.  Sneed,  be- 
ing then  treasurer  of  Rodiwall  county,  and 
having  in  bis  possession  said  seven  Roberts 
oonnty  bonds  as  the  property  of  said  county 
and  belonging  to  the  permanent  school  fund 
thereof,  the  commlasloners'  court  of  Rocli- 
wall  county  entered  an  order  directing  him 
as  treasurer  to  go  to  Roberts  county,  Tex- 
as, and  collect  the  Interest  on  said  seven 
bonds.  That  on  the  9th  day  of  November, 
1891,  the  said  Sneed,  as  county  treasurer  of 
said  county,  made  to  said  commissioners' 
conrt  his  report  of  the  condition  of  the  per* 
inanent  school  fimd  of  said  county,  showing 
the  total  amount  of  said  fund  invested  in 
county  bonds  to  be  $20,000,  which  total  em- 
braced aforesaid  seven  Roberts  county  bonds, 
and  this  fact  whs  known  to  said  commis- 
sioners' court,  and  each  member  thereof; 
and  the  said  report,  on  the  same  day,  by 
order  entered  upon  the  minutes  of  said  court, 
was  approved,  and,  in  addition  thereto,  was 
signed  by  each  member  of  said  court,  and 
beneath  their  signatures  appeared  'Commis- 
sioners' Court  of  Rockwall  County,  Texas,' 
and  said  report  became  a  part  of  the  record 
of  said  commissioners'  court.  Defendants 
further  allejred  that  at  all  times  since  the  date 
of  the  purchase  of  said  bonds  they  bad  been 
held  by  the  treasurers  of  said  county  as  a 
part  of  its  property.  That  the  fact  of  the 
purchase  thereof  as  an  iavestment  of  the  per- 
manent school  fund  of  said  coimty  had  been 
known  to  the  county  Judge,  and  to  each 
member  of  the  commissioners'  court  of  said 
county,  and  that  at  every  session  of  said 
court  from  the  date  of  the  purchase  of  the 
same  down  to  the  time  of  the  institution 
of  this  suit  the  said  knowledge  had  been  pos- 
sessed by  said  county  Judge,  and  each  mem- 
ber of  said  commissioners'  court,  and  the 
purchase  and  ownership  of  said  bonds  by 
said  cotmty  was  never  repudiated,  and  was 
at  all  times  ratified  and  approved  by  the 
said  commissioners'  court,  and  each  member 
thereof,  during  the  whole  of  said  period, 
nntu  about  the  date  of  the  institution  of  this 
(Hit,  when,  as  an  after-thought  and  scheme 
to  avoid  a  loss  which  said  commissioners' 
twttt  Imd  conceived  the  coimty  In  danger 
of  sustaining  by  holding  said  bonds,  the  t>ur- 


chase  and  ownership  thereof  was  repudiated. 
That  the  said  county  of  Rockwall,  on  April 
29,  1891,  Instituted  in  the  district  court  of 
said  county  a  suit  against  tlie  vendor  of  said 
bonds,  seeking  to  recover  from  him  the  value 
of  said  lK>nds,  on  the  ground  that  he  had  sold 
the  same  to  said  county  falsely  representing 
their  value  and  validity.  By  reason  of  afore- 
said facts  defendants  claimed  that  said  coun- 
ty was  estopped  from  denying  the  legality 
of  the  purelmse  of  said  bonds  and  its  ac- 
quisition of  same,  and  that,  if  there  wak 
any  irregularity  in  said  purchase.  It  had 
been  ratified  and  approved  and  made  good." 

The  facte  pleaded  as  a  ratification  and  es- 
toppel against  the  county  are  strong  and  defi- 
nite in  their  character,  and  if  It  was  in  tlie 
power  at  the  commissioners'  court  of  Rock- 
wall county  by  collateral  acts  of  recognition 
to  ratify  the  unauthorized  acts  of  the  county 
Judge  and  county  treasm-cr  In  investing  the 
permanent  school  fund  of  the  county  in  Rob- 
erts county  bonds,  without  an  order  of  the 
commissioners'  court  anthwizing  such  in- 
vestment, then  the  plea  of  estoppel  against 
the  county  must  be  held  to  be  sufficient  and 
good  in  tills  case.  "A  municipal  corporation 
may  ratify  the  unauthorized  acts  and  con- 
tracts of  its  agents  or  officers  whldi  are 
within  the  scope  of  the  corporate  powers, 
but  not  otherwise.  Ratification  may  be  fre- 
quently inferred  .from  acquiescence  after 
imowledge  of  all  the  material  facts,  or  from 
acts  inconsistent  with  any  other  suppositl<»i. 
I'he  same  principle  is  applicable  to  corpora- 
tions as  to  individuals."  1  Dill.  Mun.  Corp. 
I  4G3.  The  principle  announced  in  the  above 
quotation  Is  recognized  as  being  well  estab- 
lished, but  it  is  subject  to  a  material  quali- 
fication. When  there  Is  a  mode  of  contract- 
ing prescribed  which  operates  as  a  limitation 
upon  the  power  to  contract,  then  the  mode 
pre8crit)ed  becomes  the  measure  of  power, 
and  there  can  be  no  ratification  inferred 
from  acts  recognizing  the  legality  of  a  con- 
tract made  in  violation  of  the  prescribed 
mode.  City  of  Bryan  v.  Page,  61  Tex.  532; 
1  Dill.  Mun.  Corp.  g§  449-1G3;  2  Herm.  Ks- 
top.  i  1080;  Suth.  8t  Const  {!  454-139; 
Smith  V.  City  of  Newburgh,  77  N.  Y.  130; 
Davis  V.  City  of  Jackson,  61  Mich.  540,  2& 
N.  W.  Rep.  520;  15  Amer.  &  Sing.  Enc.  Law, 
1042-lOSO.  The  pleadings  and  facts  of  this 
case  disclose  that  the  $0,500  paid  by  the  treas- 
urer for  the  Roberts  county  bonds  belonged  to 
the  permanent  school  fimd  of  Rockwall  coun- 
ty, but  it  is  not  expresuly  disclosed  fi-oiu 
what  sotu'ce  the  money  was  derived.  Tlie 
comities  in  tliis  state  have  no  permanent 
school  fund  except  that  arising  out  of  the 
granc  of  four  leagues  of  land  by  the  state  to 
the  several  counties,  and  it  may  be  safely 
assumed  that  the  money  paid  out  by  the 
treasurer  of  Rockwall  coimty  was  derived, 
originally  at  least,  from  the  sale  of  such 
lands.  It  then  becomes  Important  to  ascer- 
tain the  powers  and  limitations  of  counties, 
over  this  fimd. 

Section  6^  art  7,  of  the  constitution,  as 
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■amended,  reads  as  foOowB:  "School  lands 
-of  counties.  All  lands  heretofore  or  here- 
after granted  to  the  several  countiea  of  this 
state  for  educational  purposes,  are  of  right 
the  property  of  said  counties  respectively  to 
which  they  were  granted,  and  title  thereto 
Is  vested  In  said  county,  and  no  adverse  pos- 
session or  limitation  shall  ever  be  available 
against  the  title  of  any  county.  Each  coun- 
ty may  sell  or  dispose  of  its  lands  in  whole 
■or  In  pnrt  in  manner  to  be  provided  by  the 
<'0iuml8sioner8'  coiu-t  of  the  coTuity.  Actual 
settlers  residing  on  said  lands  shall  be  pro- 
tected In  the  prior  right  of  purchastag  the 
same  to  the  extent  of  their  settlement,  not 
to  exceed  160  acres,  at  the  price  fixed  by 
laid  court,  which  price  shall  not  include  the 
value  of  existing  improvements  made  there- 
■on  by  such  settlers.  Said  lamla  and  the  pro- 
ceeds thereof,  when  s(dd  shall  be  held  by 
said  counties  alone  as  a  trust  for  the  benefit 
of  public  schools  therein,  said  proceeds  to 
be  Invested  In  bonds  of  the  United  States, 
the  state  <rf  Texas,  <w  counties  In  said  state, 
•or  in  such  other  securities  and  under  such 
restrictions  as  may  bo  prescribed  by  law, 
and  the  counties  shall  be  responsible  for  all 
Investments;  the  interest  thereon  and  other 
revenue  except  the  principal,  shall  be 
available  ftmd."  It  will  be  seen  that  the 
provision  of  oiur  organic  law,  which  vests  the 
ownership  and 'control  of-  these  lands,  and 
the  proceeds  derived  fl:om  the  sale  thereof, 
in  the  several  counties,  quaMfies  or  limits  the 
power  therein  granted  by  these  words: 
"Said  lands  and  the  proceeds  thereof,  when 
sold,  shall  be  held  by  said  counties  alone  as  a 
trust  for  the  benefit  of  public  schools  th»^ 
In,  said  proceeds  to  be  Invested  in  bonds  of 
the  United  States,  the  state  of  Texas,  or 
counties  In  said  state,  or  in  such  other  se- 
■curltles  and  under  such  restrictions  as  may 
be  prescribed  by  law,  and  the  counties  shall 
be  responsible  for  aU  investments;  the  inter- 
est thereon  and  other  revenue  except  the 
principal,  shall  be  available  fund."  This 
•constitutional  provision  Is  the  original  source 
<yt  the  county's  power,  and  Immediately  ao- 
companying  the  grant  of  power  is  the  re- 
striction and  limitation  that  it  shall  be  in- 
vested "under  such  restrictions  as  may  be 
prescribed  by  law."  The  exercise  of  the 
•ownership  and  control  of  counties  over  this 
fund  is  not  absolute,  but  limited  In  the  con- 
«titutl<Mi  by  such  restrictions  as  the  lawmak- 
ing power  of  the  state  may  provide.  In  pur- 
suance of  this  constitutional  warrant,  the 
legislature,  in  an  effoi-t  to  throw  around  this 
fund  safeguards  for  its  protection,  has  pro- 
vided the  mode  by  which  it  may  be  Invested. 
Article  986m,  {{  2,  3,  Sayles'  CivU  St,  are  as 
follows:  "Article  986m:  Bonds  of  a  coun- 
ty may  be  sold  and  proceeds  reinvested.  Any 
county  at  any  time  having  its  school  funds 
•derived  from  the  sale  of  its  county  school 
lands  Invested  in  the  bonds  of  the  United 
States,  of  this  state,  or  of  any  county,  shall 
have  the  authority  to  soil  these  bonds,  when 
In  the  opinion  of  the  county  commissioners' 


court  It  shall  be  deemed  for  the  best  interest 
of  the  fund,  and  Invest  the  proceeds  in  Its 
own  or  any  oUier  county  bonds  duly  and  law- 
fully Issued.  Sec.  2.  Sale  may  be  made 
when.  Such  sale  and  reinvestment  shall  be 
made  when  the  proceeds  of  the  sale  cnu  be 
reinvested  in  such  county  bonds  bearing  the 
same  or  a  greater  rate  of  interest,  and  hav- 
ing the  same  or  a  longer  time  to  run  before 
their  matm-ity,  and  no  commissions  shall  he 
paid  the  county  Jndge  or  any  other  officer 
for  making  such  sale  or  reinvestment  And 
the  said  court  shall  never  pay  a  higher  price 
for  the  bonds  In  whldi  ft  Is  proposed  to  re- 
Invest  such  proceeds,  than  the  price  at  whidi 
such  other  bonds  were  sold.  8cc.  8.  Order 
for  sale,  how  made.  The  order  for  the  sale 
and  reinvestment  shall  be  made  by  the  coun- 
ty commissioners'  court  at  some  regular  terra 
tijereof,  when  there  is  a  full  court  present 
and  not  less  than  four  In  number  shall  con- 
cur in  the  snid  order,  the  names  of  those  «»- 
currlng  being  spread  on  the  minutes  of  the 
Said  cotn-t"  The  mode  prescribed  by  law, 
or,  In  the  language  of  the  constitution,  the 
restrictions  required  by  law  for  the  Invest- 
ment of  this  fund,  are:  (1)  It  must  be  by 
order  of  the  commissioners'  coort;  (2)  tlie 
order  must  be  made  at  a  regular  term  of  the 
court;  (3)  there  must  be  a  full  court  present; 
(4)  not  less  than  four  In  number  must  eon- 
car  In  the  order;  and  (5)  the  names  of  those 
concurring  must  be  spread  on  the  minutes  of 
the  court  This  manner  of  contracting  for 
the  investment  of  the  permanent  school  fond 
belonging  to  counties  we  think  was  deariy 
intended  by  the  legislature  and  contemplated 
by  the  framers  of  our  constitution  as  a  lim- 
itation upon  the  power  of  the  commisstoners* 
court  to  contract  In  relation  to  the  matter.  If 
the  commissioners'  court  had  possessed  the 
unqualified  power  of  Investing  this  fund  at 
its  own  discretion,  and  ttien  a  statute  had 
been  enacted  directing  the  court  as  to  certata 
formalities  to  be  observed  in  contracting,  it 
might  be  contended  with  force  that  the  stat- 
ute was  dinjctory,  and  that  Irregularities  In 
the  manner  of  contracting  could  be  cured  by 
the  recognition  of  the  contract  as  being  legal 
and  of  binding  force  by  the  commissioners' 
court  But  such  is  not  the  case  under  con- 
sideration. Here  the  power  to  contract  Is 
coupled  with  the  mode,  and  It  would  be  do- 
ing violence  to  the  rules  of  constitutional  and 
statutory  constnictlon  to  assume  that  the 
power  would  have  ever  been  granted  in  the 
absence  of  the  limitation  as  to  mode.  This 
construction  of  our  constitutional  and  stat- 
utoi-y  provisions  on  this  subject  is  not  only 
believed  to  be  In  accord  with  the  general 
established  principles  of  construction,  hut 
also  in  thorough  harmony  with  the  well- 
known  sacred  regard  In  which  our  lawmak- 
ers have  held  this  fund,  provided  for  the  ed- 
ucation of  the  children  of  Texas  In  all  snc- 
cessive  generations.  It  Is  believed  that  the 
commissioners'  court  has  no  power  to  Uivest 
this  fund,  except  by  a  compliance  with  the 
statutory   mode   provided;  and,   having  no 
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power  itfldf  to  contract  otherwise,  It  cannot 
ratify  a  contract  nwde  by  r.nother  which  Is 
subject  to  the  same  objetUon.  The  commis- 
sioners' court  is  tbe  only  body  Intrusted  with 
the  power  of  investment  of  this  fnnd.  The 
county  Judge  has  no  authority  whatever  in 
the  premises,  and  his  acts  in  relation  to  the 
permanent  school  fond  have  no  more  legal 
force  than  would  thoee  of  any  private  citizen. 

Is  the  treasurer  and  his  sureties  protected 
by  the  order  of  the  county  Judge  directing 
him  to  pay  out  the  ^6,500  of  permanent 
school  fund  for  the  seven  Roberts  county 
bonds?  Article  994,  Sayles'  Civil  St.,  pro- 
vid«:  *Tt  shall  be  the  duty  of  the  county 
treasurer  to  receive  all  moneys  belonging  to 
the  county,  from  whatever  source  they  may 
be  derived,  and  to  pay  and  apply  the  same 
as  required  by  law.  In  such  manner  as  the 
commissioners'  coort  of  his  cotmty  may  re- 
quire and  direct."  Article  998,  Id.,  provides: 
"The  county  treasurer  shall  not  pay  any 
money  ont  of  the  comity  treasury  except  In 
pursuance  of  a  certificate  or  warrant  from 
some  officer  authorised  by  law  to  issue  the 
same;  and  If  such  treasurer  shall  have  any 
doubt  of  the  legality  or  propriety  of  any 
order,  decree,  certificate  or  warrant  present- 
ed to  him  for  payment,  be  shall  not  pay 
the  same,  but  shall  make  report  thereof  to 
the  commissioBera'  court  for  their  considera- 
tion and  direction."  It  has  been  seen  that 
the  county  Judge  has  no  authority  to  In- 
vest the  fond;  neither  la  there  any  pi-orvlslon 
of  our  statutes  making  him  legally  compe- 
tent to  gtre  orders  upon  it  for  any  purpose 
whatever.  It  Is  true  that  he  Is  ex  offldo 
presidiBg  officer  of  the  commissioners'  court; 
but  be  is  not  the  commissioners'  court,  and 
may  not  legnlly  exercise  the  powers  which 
are  eonferred  upon  it  by  law.  The  district 
court  Judge  Is  of  higher  official  station  and 
dignity  thJB  he,  bat  because  of  his  want 
of  Irgal  attthortty  in  the  premises  no  one 
would  contend  that  a  sbntiar  order  froon  him 
weuld  ftfTord  any  protection  to  the  county 
treasurer  in  paying  oat  the  permanent  schoot 
fund.  The  order  of  the  copnty  Judge  waa 
wholly  wlttKMit  legal  force,  and  therefore  can. 
give  no  protection,  to  any  one  respecting  it 

But  the  qne^ion  may  be  asked  tf  the  eom- 
ailaeioDees'  cosrt  may  not  ratify  the  act  of 
the  treasurer  fat  paying  out  tbe  mon^,  hk 
distinguished  from  the  illegal  contract  made 
by  the  county  Judge?  We  think  not.  The 
c-wnmiesioiuTs'  court  can  only  denl  with  this 
fund  in  tbe  mauaer  prescribed  by  law.  When 
it  departs  from  the  legal  mode  it  loses  Its 
power  In  the  premises.  To  hold  otherwise 
would  be  to  give  little  effect  to  the  Umlta- 
tion  Intended  as  the  CMMlltlon  of  the  exer* 
dse  of  the  power  granted.  We  are  free  to 
say  that  tbe  facts  of  this  case  present  a 
hardship,  and  It  would  comport  much  better 
with  our  feelings,  if  we  could  pronounce  the 
liability  in  this  case  against  the  actual  vio- 
lators of  the  law,  instead  of  the  sureties  fit 
the  dead  and  insolvent  treasurer;  but  the  ap- 
v.238.w.no.ll— 35 


pellants  voluntarily  assnmed  the  risk  of  be- 
coming sureties  upon  the  official  bond  of  thp 
treasurer,  and  they  must  bear  the  legal  con- 
sequences, whldi  It  is  oar  duty  to  declare. 
It  Is  our  (>p!nlofi  that  the  court  did  not  tan 
In  sustaining  tlie  demnrrer  to  tlie  third  par- 
agraph of  appeUsnts'  second  amended  orlg- 
Iral  answer,  and  ttie  Judgment  of  tba  trial 
court  ia  affirmed. 

Conclusions  of  Fact 

(1)  On  the  6th  day  ot  November,  1888,  W. 
T.  Power  was  duly  elected  to  the  office  of 
county  treasurer  in  and  for  Ro<^wall  comi- 
ty. On  the  Jitb.  day  of  November,  1888,  said 
Power  executed  his  official  bond  as  required 
by  article  088,  Sayles'  (Xvll  St,  in  the  sum 
of  $11,000,  with  T.  J.  Wood,  Jr.,  W.  J.  Jones, 
George  A.  Truit,  and  Chancy  Allen  as  sure- 
ties thereon,  which  bond  was  on  November 
15,  1888,  approved  by  the  commissioners' 
court,  and  filed,  and  said  Power  took  the 
oath  of  office,  and  became  thereby  duly  quali- 
fied as  county  treasurer.  (2)  After  his  quall- 
ficatl<m  as  county  treasurer  there  came  into 
the  hands  of  said  W.  T.  Power,  aa  sn(!h 
treasurer,  the  sum  of  $6,500  belonging  to  the 
permanent  sdiool  fund  of  Rockwall  county. 
(3)  Some  time  prior  to  November  1,  1889,  the 
county  Judge  of  Rockwall  coimty  purchased 
for  the  permanent  school  fond  of  said  comi- 
ty seven  com-thouse  bonds  of  Roberta  coun- 
ty, Tex.,  .of  $1,000  each,  and  directed  said 
Power,  OS  treasurer,  to  pay  said  $6,500  of 
the  permanent  school  ftmd  held  by  him  on 
said  purchase.  Said  $6,500  being  insufficient 
to  pay  for  said  bonds  by  $500,  the  said  comity 
Judge  executed  in  his  official  capacity  a  due- 
bill  for  that  amount  to  the  vendor  of  said 
bonds;  and  said  Power,  as  he  was  directed 
by  said  county  Judge,  paid  to  tbe  vendor  of 
■aid  bonds  said  $S,500  of  the  permanent 
school  fund,  and  received  therefor  seven 
Roberts  county  courthouse  bonds  of  $1,000 
each,  for  the  pennanent  school  fund  of  Rock- 
wall county.  (4)  The  said  Kolierts  eaaaty 
courthouse  bonds  ever  since  titeir  pmrchase 
have  been  In  the  poaaession  of  and  held  by 
Rockwall  county,  and  are  still  so  heid  and 
possessed.  (&>  There  was  no  order  of  the 
commissioners'  court  of  Rockwall  county 
made  directing  or  aathorixlag  the  said  county 
Judge,  or  anyone  else,  to  make  the  said  pur- 
chase of  the  said  Roberts  county  courthouse 
bonds  with  said  permanent  school  fund,  and 
no  order  of  said  commissioners'  court  was  ever 
made  directing  er  authorizing  the  said  comity 
treasurer  to  pay  ont  the  $a,500  of  the  perma- 
nent school  fund  belonrging  to  the  county 
for  the  said  Roberts  county  bonds.  (6)  W. 
T.  Power  died  before  tlM  tnstltuUon  pf  this 
suit,  and  his  estate  was  wholly  insolvent 

Conclusions  of  Law. 

1.  The  act  of  the  eotmiy  Judge  In  purchas- 
ing the  Roberts  county  bonds  to  be  paid  for 
out  of  the  permanent  school  fund  of  Rock- 
wall eounrty,   without  aa  order  ef  eominia* 
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Biouei's'  court  passed  in  accordance  with  law, 
was  wholly  void,  and  of  no  binding  force  nih 
on  the  county  or  any  of  its  offlciais. 

2.  The  county  treasurer  had  no  authority 
to  pay  out  of  the  permanent  school  fund 
moneys  for  any  purpose,  except  upon  an 
order  of  the  commissioners'  court  made  as 
provided  by  law;  and  the  direction  of  the 
county  judge  to  him  to  pay  out  that  fund 
can  furnish  no  protection  to  him  and  his 
sureties  on  his  ofticlal  bond. 

3.  The  paying  out  of  the  permanent  school 
fund  upon  the  order  of  the  county  Judge 
without  any  order  of  the  commisslonere' 
court  was  a  misapplication  of  the  fund,  and 
a  breach  of  the  treasurer's  official  bond, 
which  rendered  htm  and  his  sureties  on 
such  bond  liable  to  the  county  for  the 
amount  of  the  fund  so  misapplied. 

4.  The  facts  set  out  in  the  third  para- 
graph of  appellants'  second  amended  original 
answer  do  not  estop  the  county  from  as- 
serting their  liability  as  sureties  on  the 
county  treasurer's  bond,  and  the  action  of  the 
court  below  in  rendering  judgment  against 
tbem  and  in  favor  of  the  county  is  approved. 

On  Motion  for  Rehearing. 

(Jan.  3,  1804.) 

At  a  former  day  of  this  term,  this  court 
rendered  an  opinion  affirming  the  judf;ment  of 
the  lower  court.  A  motion  for  rehearinf;  was 
filed,  and,  pending  this  motion,  this  court  cer- 
tified the  vital  questions  involved  in  the  ca»i>  to 
the  supreme  court  of  Texas  for  its  decision. 
The  questions  so  certified  having  been  answered 
by  the  supreme  court  In  a  manner  reiiuiriug  a 
different  disposition  of  the  case  from  that  for- 
merly made  by  this  court,  we  now  grant  the 
motion  for  rehearing.  As  the  court  helow  sus- 
tained a  general  demurrer  to  that  portion  of  de- 
fendants' answer  which  set  up  ratification  and 
estoppel,  and  that  issue,  therefore,  not  having 
been  tried  by  the  court,  the  case  will  be  re- 
versed and  remanded  for  a  new  trial.  Reversed 
and  remanded. 


GULF,  0.  &  S.  F.  RY.  CO.  y.  HASKELL. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  4, 

1S93.) 

Overflowing  Lands  —  Isji;ry  to  Crops  —  Dau- 

AOES — Evidence— QpiNioss  of  Ca  sb  of  Oveb- 

FLOW. 

1.  In  an  action  against  a  railroad  company 
for  damnpres  resulting  from  an  overflow  al- 
leged to  have  been  caused  by  defendant's  con- 
struction of  an  embanlcment,  it  is  error  to  ad- 
mit evidence  that,  after  the  overflow,  ii»fp,i(l. 
ant  altered  the  embankment,  so  as  to  allow  a 
free  passage  for  water. 

2.  In  an  action  against  a  railroad  com- 
pany for  causing  an  ovei-flow  of  plaiutiff's  land 
by  the  construction  of  an  embuukmeut,  it  is 
proper  to  allow  witnesses  lauiiiiiir  wiih  iiie 
resion  and  the  flow  of  water  therein  to  tes- 
tify that  the  overflow  was  caused  hy  the  em- 
bankment. 

3.  The  measure  of  damages  for  the  de- 
struction of  a  cr(^  by  an  overflow  is  the  value 
of  such  a  crop  at  or  near  the  place  where  it 
was  grown,  subject  to  estimates  and  .illow- 
ances  for  the  contingencies  and  expense  attend- 
ant on  its  cultivation  and  care  till  maturity. 

4.  Where  an  overflow  of  land  only  dam- 
ages the  crops  thereon,  and  causes  no  perma- 


nent injury  to  the  land,  except  as  showing  a 
liability  on  its  part  to  further  similar  over- 
flows, it  is  error  to  instruct  the  jury  that  thcj- 
may  compensate  the  owner  for  permanent  in- 
jury to  his  land  hy  estimating  its  value  Wore 
and  after  the  overflow. 

Appeal  from  district  comrt,  Dallas  county; 
R.  B.  Burke,  Judge. 

Action  by  H.  N.  Ha^ell  against  the  Gulf. 
Colorado  &  Santa  Fe  Railway  Company  for 
damages  caused  by  an  overflow  of  pl:i!ntlfl"s 
land.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

Alexander  &  Clark  and  J.  W.  Terry,  for 
appellant    Coombes  &  Gano,  for  appel|^ 

LIGHTFOOT,  0.  J.     The  appeUee  brought 
suit  in  the  district  court  of  Dallas  countj- 
to  recover  of  appellant  damages  upon  the 
'  following  cause  of  action,  as  stated  in  his 
petition:    lliat  appellee  is  the  owner  of  a 
tract  of  land  lying  In  Dallas  county,  about 
three  miles  northeast  of  the  courthouse,  be- 
ing a  part  of  the  John  Grigsby  league;   that 
on  the  1st  day  of  .Tnnuary,  1887,  the  defend- 
ant company   constructed  Its   roadbed    and 
track  in  a  nortlicastta-ly  direction   through 
the   county   of  Dallas,   and    threw   up   and 
graded  its  roadbed  over  and  across  a  part 
of    the    John    Grigsby    league,    and    over 
and    across   a    brunch    known   as  "Peak's 
Branch,"   a  short  distance    below   and    to 
the   southeast  of  appellee's   tract   of   land, 
and    erected    and    made    an    embankment 
across  said  Peak's  branch  to  the  height  of 
12  feet,  extending  said  embankment  for  a 
long  distance  on  each  side  of  said  branch; 
that  said  defendant  company  left  a  small 
opening  in  said  embankment  at  the  cross- 
ing of  said  branch,   of  only  about  20  feet 
In  width,  as  an  outlet  for  the  surface  water 
for  a  largo  scope  of  territory  lying  on  tli  • 
northwest  of  its  said  roadbed,  and  for  tbv 
water  flowing  off  through  said  branch;  that 
sold  opening  was  and  is  wholly  insuffident 
to  permit  the  water  to  'flow  off;    that  the 
said  embankment  dams  up  the  natm^  flow 
of  water,  and  (pauses  the  same  to  overflow 
and  damage  plaintlfTs  land;   that  defendant 
company  so  constructed  its  said  roadbed  for 
a   long  distance   northeast   of   said    Pesik's 
branch  as  to  cause  the  surface  water  which 
was  accustomed  to  flow  southcastward!y  ta 
channels  lying  to  the  east  of  said  Peak's 
branch,  and  forced  the  same  to  flow  over 
a  part  of  plaintiff's  land,  and  Into  said  Pc.-ik's 
branch,  thereby  injtuing  plaintiff's  land,  and 
increasing  the  volume  of  water  to  be  bonie 
off  tlirough  said  Peak's  branch;    that  de- 
fondant  company,  by  reason  of  the  diveriloa 
and  obstruction  of  the  natural  flow  of  water 
as  aforesaid,  overflowed,  washed  away,  and 
destroyed  90  panels  of  plalntifTs  fence,  of 
the   vsUue   of   $100;    400   blackberry  vl«>!--, 
with  the  fruit  thereon,  of  the  value  of  $100; 
one-half  acre  of  general  garden  vegetables, 
of  the  value  of  $100;    one-half  dozen  fruit 
trees,  of  the  value  of  $20;  1  acre  of  millvt. 
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of  the  value  of  $25;  1  acre  of  corn,  of  the 
Y!«lue  of  $20;  one-fourth  acre  of  potatoes, 
of  the  value  of  $50,— and  Injured  and  dam- 
aged .  plaintiffs  said  lands  permanently  In 
the  sum  of  $2,500;  the  total  damage  of  plain- 
tiff in  the  sum  of  $3,200.  There  was  i 
verdict  of  a  Jury,  and  judgment  against  the 
defendant  comptiny,  from  which  It  bas  taken 
this  appeal. 

The  first  .assignment  of  error  by  appel- 
lant iB  as  follows:  "The  court  erred  In  al- 
lowing the  plointifr's  witnesses  Jeff  Haskell 
and  J.  M.  Browder  to  state  to  the  jury,  over 
defendant's  objection,  that  defendant  en- 
larged its  trestle,  and  made  a  wider  open- 
ing for  Peak's  branch  after  the  overflow  of 
1888,  because  said  evidence  was  irrelevant, 
and  not  competent,  and  was  calculated  to 
have  an  undue  Influence  on  the  Jvry  in  arriv- 
ing at  the  cause  of  the  overflow;  the  same 
being  likely  to  be  considered  by  the  jiury 
as  an  admission  on  the  part  of  the  defendant 
tiiat  the  opening  was  not  sufficient,  and  was 
the  cause  of  the  plaintiCf's  land  being  over- 
flowed." This  point  was  properly  raised  by 
objection  to  the  testimony,  as  shown  by  de- 
fendant's bUl  of  exceptions.  In  the  case 
of  Railway  Co.  t.  McGowan,  reported  in 
73  Tex.  363,  11  a.  W.  Rep.  336,  Judge  Hen- 
17  held  that  such  testimony  was  not  admissi- 
Ue.  He  says:  "In  this  court,  in  the  case 
of  Railway  Ck).  v.  Bums,  it  was  held  that 
such  evidence  was  improper;  Judge  Watts 
saying:  'As  a  general  mle,  upon  principle 
as  wdl  as  matter  of  public  policy,  such 
evidence  ought  not  to  be  admitted.  Aa  a 
matter  of  common  knowledge,  the  railway 
tracks  and  machinery,  as  well  as  other  in- 
strumentalities used  in  op^-atlng  trains,  are 
continually  undergoing  repairs  and  being  im- 
proved. Undoubtedly,  the  public  is  gj-eatly 
interested  In  the  continuance  of  such  im- 
provements. Where  circnmstances  have  di- 
rected the  attention  of  the  company  to  a 
part  or  portion  of  the  roadlied  or  other  In- 
strumentalltiee  that,  by  additional  safeguards, 
would  be  rendered  more  safe,  to  hold  as 
a  general  rule  that,  after  the  desired  im- 
provemoit  is  made,  that  the  company  there- 
l>y  admits  that  it  has  been  negligent^  would 
result  in  deterring  the  company  from  ever 
making  an  improvement  Indeed,  it  would 
be  a  harsh  rule  if  every  change  for  the  bet- 
ter was  to  be  considered  as  evidence  show- 
ing former  negligeuce.'  4  Tex.  Law  Rev. 
54.  56;  Morse  v.  RaUway  Ck>..  30  Minn.  405, 
16  N.  W.  Rep.  358." 

The  p(^t  raised  In  the  second  assignment 
of  error  is  that  "the  court  erred  in  permit- 
ting plaintifl!  to  prove  by  himself  and  his 
witnesses  Jeff  Haskell,  T.  J.  Kerr,  and  W. 
P.  Clark,  over  defendant's  objection,  that, 
in  their  opinion,  defendant's  embankment 
caused  the  overflow  of  plaintiff's  land,'  and 
erred  in  refusing  to  rule  out  their  said 
testimony  after  allowing  them  to  testify, 
because  sold    witnesses    were    not   experts, 


and  It  had  not  been  shown  by  their  testi- 
mony that  they  were  In  position  to  know 
the  facts,  such  as  would  justify  the  court 
In  permitting  them  to  give  their  said  opin- 
ions to  the  jury."  We  do  not  tliink  the 
court  erred  In  admitting  this  testimony. 
"All  witnesses  must  state  facts  only,  except 
In  certain  cases  In  which  persons  of  skill 
and  learning  may  give  their  opinion.  There 
are  cases,  however.  In  which  unskilled  wit- 
nesses may  give  their  opinions;  and  there 
is  still  another  class  of  cases  in  which  they 
may  do  so  when  they  give  along  with  the 
opinions  the  facts  on  which  they  are  fouud- 
ed.  •  •  •  The  case  of  Porter  v.  Manu- 
facturing Co.,  17  Conn.  249,  resembles  very 
much  the  one  before  us.  In  that  case  a 
witness  who  had  long  been  familiar  with  a 
particular  region,  and  Its  streams  and  the 
rainfall,  was  permitted  to  give  his  opinion 
upon  the  question  of  whether  a  dam  across 
a  stream  had  not  been  raised  so  high  as  to 
be  unsafei.  The  court  said:  'The  opinions 
of  such  persons  upon  a  question  of  this  de- 
scription, although  possessing  no  peculiar 
skill  on  the  subject,  woidd  ordinarily  be  more 
satisfactory  to  the  minds  of  the  triers  than 
those  of  sdeutific  men  who  were  personally 
unfamiliar  with  the  facts  of  the  case;  and 
to  preclude  them  from  giving  their  opinions 
on  the  subject,  in  connection  with  the  facts 
testifled  to  by  them,  would  be  to  close  an 
ordinary  and  Important  avenue  to  the  truth.' 
*  *  *  On  such  a  question,  tba  judgment 
of  ordinary  persons  liavlng  an  opportunity 
of  personal  observation,  and  testifying  to 
the  facts  derived  from  that  observation,  was 
equally  admissible,  whatever  comparative 
weight  their  opinions  might  be  entitled  to, 
of  which  it  would  be  for  the  jury  to  judge." 
RaUway  Go.  v.  Klaus,  64  Tex.  294,  295;  Rail- 
way Co.  V.  Hadnot,  67  Tex.  503,  4  S.  W. 
Rep.  138;  Com.  v.  Sturtlvant,  117  Mass.  122. 
There  are  a  number  of  other  assignments 
of  error  in  the  cause  raising  the  question 
in  different  forms  as  to  wliat  would  be  the 
true  measure  of  damages  in  causes  like  this, 
all  of  which  may  be  considered  undor  one 
head.  The  appellee  sedu  to  recover— First, 
for  the  value  of  the  products  of  his  land 
which  were  destroyed  by  the  overflow;  and, 
second,  for  what  he  alleges  to  be  the  perma- 
nent damages  to  his  land.  The  third,  sev- 
enth, and  eighth  assignments  of  error  are 
as  follows,  and  may  be  considered  together: 
"Third.  The  court  erred  In  permitting  the 
plaintiff,  Haskdl,  to  testis  to  the  value  of  his 
fruit  trees,  blackberries,  fences  etc.,  because, 
plaintiff  having  sued  for  permanent  injury 
to  his  land,  the  measure  of  damages  was 
the  value  of  his  land  before  and  after  the 
overflow,  and  not  the  value  of  the  products 
and  things  destroyed  and  the  Injury  to  the 
land."  "Seventh.  The  court  erred  In  its 
charge  to  the  jury  stating  the  measure  of 
damages  to  be  'the  damages,  If  any,  he 
[plaintiff]  sustained  by  reason  of  said  over- 
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flow,  the  reasonable  value  at  the  time  of 
his  garden,  fruit  trees,  gi'owing  crops,  and 
Tines;  and,  if  you  oi'e  further  satisfied 
that  tbe  plaiatiff's  land  was  permanent- 
ly damaged  thereby,  tlien  you  maj,  in 
addition,  compensate  him  tor  such  dam- 
ages; and  in  estimating  tliis  you  wQl  look 
to  tlie  evidence  before  yo«  as  to  tlie  valiie 
of  the  land  thus  overflowed  or  Nibmerged, 
just  before  and  after  such  oy&c&ow,  and  the 
difference,  if  any,  will  be  the  amount  of  his 
recovery;'  because  the  plaintiff,  by  his  pe- 
tition, alleges  and  seeks  pecuniary  compeo- 
sation  for  permanent  damagPH  to  the  land 
overflowed,  and  the  proper  nteamire  of  dam- 
ages is  not  the  value  of  the  prodttcts  aad 
things  destroyed  thereos  aad  the  dilTerenoe 
ia  the  value  of  ttie  land  before  and  after  the 
overflow."  "Bightli.  The  court  erred  In  r»- 
fudiag  to  give  to  the  Jury  the  second  special 
instruction  requested  by  defendant,  as  fol- 
lows, viz.:  'You  are  instructed  by  tiie  coart 
that  If  you  find  from  the  evidence  that  de- 
fendant's emiMnkment  la  defective,  and  that 
thereby  plaintiff's  aaid  land  ia  liable  to  over- 
flow from  occasloaal  heavy  rains,  bat  la 
not  penuanenlly  injured,  nor  tafcm  or  de- 
8tr»j«d,  then.  In  this  event,  plaintiff  Is  en- 
titled to  recover  the  damages  or  injury  which 
his  land  and  other  property  snstalBs  from  the 
sueeesalve  orerflows  when  they  oooar;  and 
in  this  ev<ent  plaintiff  can  only  recover  in 
this  suit  for  the  damage  or  injury  his  said 
land  and  property  thereon  speeifled  In  hla 
petition  sustaiBed  by  said  overflow  of  AihII 
27,  1888.'"  The  testimony  of  the  witness 
Haslcell  was  properly  objected  to  by  ap- 
pellant, aad  a  bill  of  exceptions  taken.  The 
testimony  does  not  properly  set  out  the  value 
of  the  crops  destroyed.  We  do  not  think  the 
measure  of  damages  was  property  submitted 
to  the  jury.  The  plaintiff  alone  testified  as 
to  the  value  of  his  crops  destroyed.  He 
said:  "I  had  abeat  one-half  acre  In  garden 
vegetables  of  nU  kinds.  The  one-half  acre 
of  vegetatdee  was  worth  $100.  I  had  an  acre 
of  oom  destroyed,  which  was  worth  $20. 
I  had  about  an  acre  of  millet  destroyed, 
worth  $25.  I  estimate  my  eom  at  what  1 
expected  to  make.  I  expected  to  make  about 
75  bushels  per  acre.  I  thlidc  oom  is  worth 
now  about  80  cents  per  busbeL  I  do  not 
know  what  millet  was  grown.  I  cannot 
goees.  I  bad  a  pretty  stand  of  com.  I  had 
already  plowed  It  out  with  double  shovels. 
I  bcliere  I  was  asiag,  from  my  garden,  on- 
ions and  radisfaes.  I  think  I  had  everything 
else  growing  nicely.  I  have  made  $100  off 
my  garden  every  year  I  have  raised  a  gar- 
den. On  April  27, 1888, 1  could  not  have  gotten 
any  millet.  I  estimate  this  millet  at  what  I 
sold  for  last  year,  which  was  $12  per  ton. 
I  put  the  corn  at  75  bushels  per  acre,  be- 
cause I  have  raised  that  much  on  the  land." 
The  testimony  of  the  witness  Haskell  was 
)Kopeily  objected  to  by  appellant,  and  a  bUl 
of  eKceptfons  taken.    The  testimony  does  not 


jfucptirly  set  oat  tbe  value  of  the  crops  de- 
stroyed. He  should  have  given  their  value 
at  the  time  of  the  destruction,  and  should 
have  been  held  to  this  rule  in  estlmatlug 
tlie  damages.  It  is  clearly  held  by  our  su- 
preme court  In  fiallway  Co.  v.  UcGowan. 
73  TeK.  362,  U  S.  W.  Rep.  836,  as  foUows: 
"The  only  correct  criterion  for  asoertaining 
the  value  of  a  growing  crop  at  any  period 
of  ibi  ezistenoe  is  to  prove  what  that  char- 
acter «f  crop  was  worth  at  or  near  the  plaop 
where  it  was  grown,  when  you  are  to  make 
proper  estimates  aad  aJiowanees  from  nscer- 
talned  or  ascertainable  facts  for  the  conds- 
geocies  and  expenses  attending  this  from 
ooltivatioB  and  care."  See,  also.  Hallway  Ca 
V.  Helsley,  02  Tex.  586. 

The  charge  of  the  ooart  apon  the  measnre 
of  damages  is  correctly  seit  out  abore  In  tbe 
seventh  assignment  of  error.  This  ctiarge  Is 
not  correct,  and  does  not  properly  present 
the  measure  of  damacv  for  permanent  in- 
jury to  the  land  as  applied  to  this  case.  The 
change  asked  by  afipellant  called  the  court's 
attention  to  the  duestlon.  The  plaintiff,  ia 
his  petition,  alleges  that  the  defendant  In- 
jured and  damaged  plaintiff^  said  land  per- 
maoently  in  the  mua  ot  twenty-five  hundred 
doUars,"  but  said  petition  does  not  show 
la  what  aacb  peimanoit  injury  conslEts. 
but  It  may  be  inferred  that  it  consists  in 
the  coBstnietion  of  the  embankment  witih 
losnfflclent  culvwts  to  allow  the  water  to 
esoaiie.  If  the  damage  to  a  party's  land 
should  caaalBt  in  washing  away  the  aoil.  or 
in  washing  away  his  hoose,  or  in  leaving 
such  deposits  upon  the  land  as  to  i<end«' 
it  unfit  for  cultivation  or  the  like,  this  woolil 
be  Budi  injmr  as  could  be  recovei«d  ftn-  in 
an  action;  but,  where  such  damages  consist 
In  rendering  the  land  liable  to  overflow  in 
the  future,  it  is  such  as  may  or  may  not  oc- 
cur, and  the  liability  is  sncfa  as  may  or  may 
not  be  removed  by  the  eonstmctloa  of  ad- 
ditional culverts  and  ontleta  for  the  water. 
■»  that  this  character  of  damage  Is  in  Its 
native  uncertain,  and  cannot  be  recovered 
until  tbe  injury  actually  occurs,  and  eacli 
separate  injury  renders  the  party  at  fault 
liable  for  sw^  Injury  as  may  then  occur. 
In  the  case  of  Banway  Oo.  t.  Helsley.  <S 
Tex.  596,  tlte  facts  were  very  similar  to  tbe 
facts  In  this  case;  and  Judge  Stayton,  In 
commenting  upon  tbe  charge  in  that  ease, 
says:  "The  charge,  however,  in  reffrrenre 
to  the  measnre  of  damages,  was  lncorn>ct. 
The  charge  was  as  foUows:  'If  you  find  for 
the  plaintiff,  yon  wlU  find  tar  him  such  a 
sum  of  money  as  tbe  evidence  shows  he 
has  been  damaged,  not  exceeding  the  amount 
of  damages  alleged.  In  estimating  the  dam- 
ages you  find  for  plaintiff,  if  any,  yon  will 
do  so  by  estimating  tbe  market  value  of  the 
land  at  and  just  before  the  time  of  building 
the  railroad,  and  the  market  vnhie  of  ihf 
same  after  the  injury  was  done.  If  any  be 
shown  by  the  evidence  to  have  been  done.* 
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Of  tills  cborgc^  we  may  say,  as  ivaB  BAid  of 
a  shiiUar  charge  by  tbe  suiweBie  c«hf£  of 
Iowa:  The  mle  ajmonnced  by  tbe  court  Is 
a  proper  one  when  the  a£t  complained  tA 
takes  a  part  of  or  affects  a  cbaage  !&  the 
recUty  itself  which  is  the  snbject  of  the 
controTM-sy.  In  this  ease  no  part  of  the  la»d 
was  taken,  nor  was  any  change  wroxigltt  up- 
on it.  The  only  detrimeat  which  the  land 
sustains  la  Its  liability  to  orevflow  firom 
luiusuiilly  hpa\-y  niiiia.  The  true  measure 
of  damages  Is  tbe  Injnrr  which  the  I«id 
and  other  property  of  plaintiff  sustains  fpooi 
tbe  snccessiye  overflows  when  they  occur.' 
Van  Pelt  v.  CHty  of  Dareniwrt;  42  low*.  314. 
If  tbe  appellee's  crops  have  bcea  destroyed 
or  damaged  by  the  ne^lgeace  or  wrong 
of  the  app^lnnt  in  tbe  mattevs  complotD- 
ed  of,  then  he  is  entitled  t»  recover 
tbeir  vatne;  and,  tf  his  land  has  been  ren- 
dered less  productive  or  otherwise  injured, 
then  be  is  entitled  to  recover  such  daui»ge 
as  will  be  a  fair  compensation  to  him  for  the 
loss  thus  sustaiaed;  and  fK>m  time  to  time, 
if  injury  results  to  him  tcom  the  negligence 
or  wrong  comtinulng,  he  wW  be  entitled  to 
relief  bgr  a  proper  action  cor  acttens."  In 
the  case  of  Railway  Co.  v.  Talt,  63  rcex. 
226;,.  the  court,  la  pasriog  upon  a  aiaailar 
eharge,  says:  "Nether  tlie  charge  given  aor 
the  evidence  offered  were  such  aa  to  enable 
tbe  Inry  to  ascertain  the  true  amount  af 
damages  the  appellant  would  be  entitled  to 
recover.  Tbe  evidence  was  based  on  tbe 
Idea  that  tbe  facts  eat  ef  whlcb  tke  is- 
Juries  grew  were  tocoatinae,  nod  that  therhuid 
was  practlcaBy  talccn  for  the  use  of  t)M  raO- 
way  company.  It  went  to-  show  the  value 
of  the  entire  tract  before  tbe  waiier  was 
thrown  upon  It,  and  its  vsilue  afterwards. 
The  petition  sought  damnges  for  iasfuries 
already  reccirod,  and  sought  relief  through 
which  the  continuance  of  the  causes  which 
had  produced  the  injuries  would  be  prevent- 
ed; but  the  charge  of  the  court  and  the  evi- 
dence looked  to  a  eaae  ia  which  tjie  eauses 
of  injury  were  to  continue."  And  that  cauBC 
was  reversed  on  that  ground.  In  the  case 
of  Railway  Co.  v.  Johnson,  S5  Tex.  383, 
Judge  Robertson  says:  "The  measure  of 
damage  for  negllg«itly  damaging  the  laad  o4 
another,  without  permanently  taking  it,  is 
the  value  of  the  products.  Including  the 
fruit  trees  destroyed  and  injiu-y  done  to  the 
land,  bnt  not  the  difference  between  the  val- 
ue of  the  land  before  and  after  the  over- 
flow." 

Tbe  fonrth  aaslgnment  of  error  Is  aa  fol- 
lows: "The  court  erred  In  allowing  the 
^aiutlfl,  as  a  witness  for  himself,  to  tes- 
tify, over  defendant's  objectloa,  that  one 
Crockett,  an  engineer,  had  charge  of  the 
construeUon  of  defendant's  trestle  (in  1882) 
at  Peak's  branch,  and  that  said  engineer 
boarded  with  plaintiff;  and  that  in  a  con- 
versation he  had  with  said  Crockett,  while 
engaged  in  such  construction,  Crockett  then 


tiild  him  tliat  said  opening  was  insufficient 
aa  aa  outlet  for  the  water  of  Peak's  branch, 
tout  that  he  could  not  make  it  wider;  that 
his  superior  engineer  would  not  let  him 
put  in  a  wider  trestle,— because  said  testi- 
mony was  itearsay  and  InsiAmlssible,  and 
it  was  not  shown  that  said  Crockett  or  his 
snperie*  wwe  the  employes  and  agents  of 
this  defendant"  We  think  the  objection  to 
this  teEttmomy  was  weU  taken,  ajad  it  should 
have  been  excluded.  It  was  not  admissible 
as  a  part  of  the  res  gestae,  nor  does  it  come 
within  any  exception  allowing  the  admission 
of  hearsay  testimony.  The  points  above 
mentioned  dispose  of  the  material  ques- 
tions In  the  case.  For  the  errors  named, 
ttie  judgment  Is  reversed,  and  the  cause 
remuided. 


TEXAS  &  P.   RY.  CO.  v.  MANSELL.' 

(Cburt  of  Civil  Appeals  of  Texas.    Sept.  8, 

1898.) 

Carbibbs    CARitTisa  Passesoek  Past  Station— 

£risaiicB— Damasks. 

1.  A  pasaeBger  on  defmidjint's  train  was 
earned  luilf  a  mile  past  his  station  on  a  dark 
aud  damp  nixht.  The  conductor  told  bim  it 
was  a  slK»t  distance  baci,  but  that  he  could 
go  OB  to  the  next  station,  whence,  however,  he 
conW  not  return  tiU  the  next  day.  The  con- 
Mctor  refused  to  back  the  train  to  the  atation. 
sajini;  that  he  was  behind  time.  The  passen- 
ger was  unwell,  but  failed  to  tell  the  conductor 
so.  Held,  that  the  tAtmoftts  cosld  recover  for 
the  exposure,  fatigue,  and  mental  distress 
caused  by  his  walk  back  to  the  station. 

2.  In  walking  back  to  his  station,  which 
the  sarvaatB  of  delSenda;nt  milway  campany  had 
iie^igenUy  passed,  plaintiff  had  to  cross  two 
trestles  on  his  hands  and  knees,  owing  to  the 
darkness,  and  his  knees  were  consequently  sore 
and  stiff  for  some  daya  He  had  been  sick 
with,  jaundice,  and  the  exposure  gave  him  a 
cough,  which  laated  for  seme  time,  and  in  cross- 
ing one  of  the  trestles  he  was  frightened  by 
the  sound  of  an  anproaching  train.  Hdd,  that 
a  verdict  in  plaintiff's  favor  for  $1,000  was  ex- 
ceasive,  and  should  be  reduced  to  $500. 

Appeal  from  district  court,  Wood  county; 
Felix  J.  McCord,  Judge. 

Action  by  W.  B.  ManseU  against  tbe  Texas 
&  Pacific  Railway  Company  for  having  neg- 
ligently carried  plaintiff  past  his  deetinatioo. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Modified. 

W.  B.  Tengarden,  fbr  appellant  W.  M. 
CMles,  for  appeQee. 

OoadUBlons  «<  Fact 

RAINEY,  J.  Appellee,  being  a  passenger 
on  apptdlanfs  train,  was  carried  past  his 
station,  a  short  dlstanee,  at  nigfat,  it  being 
dark,  and  the  ground  wet.  The  conduct- 
or told  him  that  it  was  a  abort  di8tauc(^ 
back,  but  that  be  could  go  on  to  the 
next  station,  which  was  Big  Sandy,  but 
that  if  he  went  on  he  would  not  get 
back  until  2  p.  m.  next  day.  Appellee  In- 
sisted that  tbe  train  be  backed  to  the  sta- 
tion,   which   the   conductor   cefuited   to   do, 


'  Rehearing  denied. 
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stating  that  be  yma  behind  and  conid  not  do 
80.  He  told  appellee  to  stand  aside,  and  let 
the  train  pass,  and  he  would  have  a  dry 
walk  on  the  track  back.  That  appellee  had 
to  walk  back  a  distance  of  about  one-half 
a  mile.  In  doing  so  he  had  two  trestles  to 
cross,  and  on  account  of  the  darkness  he  had 
to  crawl,  which  braised  his  knees,  and  made 
them  sore  and  stiff  for  several  days.  While 
crossing  one  of  the  bridges  he  heard  a  train 
coming,  which  frightened  him;  and  that  he 
had  been  sick  with  jaundice,  and  the  ex- 
posure gare  him  a  cold  and  cough  which 
lasted  him  some  time.  He  made  no  state- 
ment to  the  conductor  .ibout  his  being  sick. 
A  trial  was  had,  resulting  In  a  verdict  by 
the  Jury  for  $1,000  in  favor  of  appellee.  A 
motion  for  new  trial  was  overruled,  and  ap- 
pellant appealed  to  this  court 

Conduslons  of  Law. 

The  appellant's  servants  were  negligent  In 
passing  the  station,  and  In  not  backing  the 
train  to  the  station  that  appellee  might  there 
get  off,  and  for  this  negligence  appellee  Is 
entitled  to  recover.  The  award  of  the  Jury 
of  $1,000  seems  to  us  excessive.  The  sum 
of  $500  Is,  In  our  opinion,  full  compensation 
for  the  Injuries  sustained.  If  the  appellee 
will,  within  30  days  from  this  date,  enter  a 
remitter  of  $500,  Judgment  In  his  favor  will 
be  entered  for  $500;  otherwise,  the  cause 
will  be  reversed  and  remanded. 


FORDYCE  et  al.  v.  DnJilNGHAlf. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  5, 
1803.) 
Cakiiieks  of  FA88ENGEUS— Facilities  fob 
Aliobtino. 
A  train  muBt  be  stK^ped  at  a  station 
long  enough  to  allow  passengers  to  alight  safe- 
ly, and,  if  not,  and  they  are  carried  past,  the 
train  shonld.  If  necessary,  be  backed;    and  in 
the  case  of  a  woman  traveling  with  four  chil- 
dren,, all  less  than  six  years  old,  it  was  nexli- 
gence  to  set  them  down  six  hundred  yards  be- 
youd  the  station,  in  a  wet  place,  at  5  A.  M.,  In 
cold  Tiinter  weather. 

Appeal  from  district  court,  Henderson 
county;  P.  A.  Williams,  Judge. 

Action  by  Mre.  M.  V.  Dillingham  against 
S.  W.  Fordyce  and  A.  H.  Swans<m,  receivers 
of  the  St  Louis,  Arkansas  &  Texas  Railway 
Company,  for  damages  for  personal  Injuries 
caused  by  negligence  of  defendants'  servants. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

Clark,  Dyer  &  Bollnger  and  Sam  H.  West, 
for  appellants.  Richardson  &  Watklus.  for 
!;iH>elloe. 

Conclusions  of  Pact 

RAINEY,  J.  Mrs.  M.  V.  Dillingham 
boarded  the  train  of  appellants  as  a  pas- 
senger, with  her  four  children,  aU  under  the 
age  of  six  years,  at  Winona,  to  be  trans- 
ported to  Brownsboro,  a  station  on  defend- 
ants*   road.    On    reaching   Brownsboro,    the 


station  was  called  out,  but  the  train  failed 
to  stop  long  enough  for  her  to  alight  wltb 
safety.  After  the  train  pulled  ont  the  con- 
ductor saw  that  she  had  nor  gotten  olt.  He 
stopped  the  train  about  600  yards  from  the 
station,  and  requested  her  to  get  off,  which 
she  did,  and  walked  back  with  her  children, 
carrying  one  in  her  arms  to  the  station, 
where  she  found  shelter  in  the  depot  This 
occurred  about  5  o'clock  on  a  c<dd  morning 
in  December.  She  got  off  at  a  place  where 
the  ground  was  wet,  and  she  suffered  physir- 
al  pain  from  the  cold  and  walk,  and  mental 
anguish  from  her  embarrassing  sltuntioii.  At 
the  time  the  train  passed  Brownsboro  she  had 
friends  waiting  to  take  her  to  her  destination 
in  the  country,  but,  when  she  failed  to  get 
off,  her  friends,  supposing  she  had  not  come, 
went  home,  causing  her  to  be  detained  at  the 
station  several  hoiu^  before  she  could  get 
away.  The  Injury  sustained  was  caused  hr 
the  negligence  of  appellanta'  servants. 

Conclusions  of  Law. 

Two  errors  are  assigned,  in  snbstance  that 
there  is  not  sufficient  evidence  to  support 
the  verdict,  and  that  the  verdict  is  excessive. 
While  there  Is  a  conflict  In  the  evidence, 
there  is  sufficient  to  show  that  there  was  neg- 
ligence on  the  part  of  the  appellants  In  not 
stopping  the  train  long  enough  for  Mis. 
Dillingham  to  alight,  and  in  having  ber 
leave  the  train  where  she  did.  Under  the 
circumstances,  the  train  should  have  been 
backed  to  the  station.  The  Jury  having 
passed  upon  the  evidence,  and  there  being 
sufficient  to  support  the  verdict  it  win  not 
be  disturbed.  It  seems  that  the  Jury  be- 
lieved the  testimony  adduced  by  plaintiff, 
which,  if  true,  was  ample  tp  warrant  the 
damages  assessed.  The  Judgment  of  the 
court  below  will  be  affirmed. 


BAST  TEXAS  FIRE  INS.  00.  v.  PLIPPIN. 
(Court  of  Civil  Appeals  of  Texas.    Sept  5, 

1893.) 
Insurance — Cakoellation— Oth  eb  Ikbdbakci. 
An  agent,  representing  the  several  com- 
panies insurers  of  plaintiff's  property,  nnder  in- 
structions from  them,  went  to  plaintiff  to  can- 
cel the  policies.  Plaintiff  told  him  that  they 
were  transferred  as  security  to  two  of  his 
creditors,  and  declined  to  accept  the  unearned 
premiums.  The  agent  thereupon  mailed  drafts 
for  the  same  to  said  creditors,  and  one  draft 
was  accepted  and  paid.  The  other  was  de- 
clined by  the  creditor,  on  the  ground  that  the 
Qre  had  already  occurred.  It  appeared  that 
this  creditor  had  recovered  judBment  on  the 
policies  involved,  and  the  insnrers  had  aim 
compromised  with  plaintiff  for  his  intereiit  in 
them.  Held,  that  these  policies  constituted 
"valid  and  existins  insurance,"  witlun  the  pro- 
hibitory condition  of  a  policy  taken  oul  by 
plaintiff  the  day  of  his  talk  with  the  agent. 

Appeal  from  district  court,  Bowie  count)-; 
John  L.  Sheppard,  Judge. 

Action  by  M.  V.  Pllppin,  and  later  by  Mrs. 
J.  V.  Pllppin,  bis  widow,  ag;ilnst  the  Ea«t 
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Texas  Fire  Insimiiice  Comiuny,  on  a  policy 
of  insorance.  Judgrment  for  plaintlfC.  De- 
fendant appeals.    Reversed. 

Whltaker  &  Bonner,  for  appellant  Todd 
Jb  Hudgins,  for  appellee. 

LIGHTFOOT,  a  X  III  this  case  there  are 
a  number  of  assignments  of  error,  and  many 
points  raised,  in  a  Tolnmlnous  transcript  of 
nearly  200  pages,  but  from  the  view  we  take 
of  the  case  it  will  only  be  necessary  to  con- 
sid»  a  few  of  them.  The  suit  was  brought 
by  M.  T.  FUppln  on  a  policy  of  fire  insur- 
ance tot  $2,500.  The  plaintiff  died  pending 
the  snit,  and  his  widow  and  only  heir,  3.  V. 
Fllppin,  became  plaintiff.  One  of  the  de- 
fenses set  up  by  the  defendant  company  was 
tluit  the  assured,  at  the  time  the  policy  was 
issued,  already  held  additional  Insurance  be- 
yond the  amount  permitted  by  the  policy, 
without  notice  to  or  consent  of  the  defend- 
ant 

Foiu-th  assignment  of  error  Is  as  as  fol- 
lows: "The  court  erred  In  refusing  special 
charge  No.  1  asked  by  the  defendant  to  the 
effect  that  the  Jtury  should  find  for  the  de- 
fendant because  a  material  condition  of  the 
policy  had  been  violated,  in  that  the  uncoii- 
troverted  evidence  showed  that  the  insured 
had  valid  and  existing  insurance  on  the  prop- 
erty in  a  much  larger  amount  than  permitted 
by  the  termd  of  the  policy  here  sued  on,  and 
reference  is  made  to  said  special  cliarge  as  a 
part  of  this  assignment"  With  this  will 
also  be  considered  eighth  assignment  of  er- 
ror: "The  verdict  of  the  Jury  is  contrary  to 
the  law  and  the  evidence,  in  that  the  evi- 
dence shows  that  defendant  company's  poli- 
ty provided  that  it  should  lie  void  If  there 
was  more  than  $2,500  additional  insurance 
on  said  building,  or  more  than  $5,000  total 
insurance;  defendant  company's  policy  be- 
ing for  $2,500,  and  Hie  evidence  further  show- 
In;;  that  there  was  more  than  $2,500  addi- 
tional InsTunnce,  valid  and  existing,  and  un- 
collected at  the  time  of  the  fire,  by  reason  of 
which  this  defendant  is  not  liable."  The 
cbarge  asked  was  as  follows:  "The  evidence 
In  this  case  shows  that  by  the  terms  of  the 
policy  sued  on,  it  was  provided  that  the 
tame  should  become  void,  unless  consent  In 
writing  is  Indorsed  by  the  company  there- 
on, if  the  assured  shall  have  <»:  shall  here- 
after obtain  any  ortiier  policy  or  agreement 
for  insurance,  whether  valid  or  not,  on  the 
Iiroperty  Insured,  ac  any  part  thereof.  It 
further  shows  that  the  policy  sued  on  per- 
mitted additional  insurance  to  the  amount  of 
$2,500,  or  a  total  Insurance  of  $5,000;  and 
ttic  evidence  further  shows  that  there  was 
more  than  $2,000  additional  insurance,  or 
more  tiban  $5,600  total  Insurance.  Therefore 
a  material  condition  of  said  i>olicy  has  been 
Tlolated,  and  you  must  find  for  the  defend- 
ant" Do  the  facts  of  this  case  show,  or  tend 
to  show,  that,  at  the  time  the  policy  sued  on 
In  the  case  was  issued,  the  other  policies  had 


been  canceled?  The  evidence  was  as  fol- 
lows: The  policy  issued  by  defendant  com- 
pany was  for  $2,600,  and  permitted  an  addi- 
tional amount  of  $2,500  of  insurance  to  be 
effected  on  the  property;  and  it  contained  a 
IHX>viBion  that  the  policy  should  become  void 
"If  the  assured  havev  or  shall  hereafter  ob- 
tain, any  other  policy  or  agreement  for  in- 
surance, whether  valid  or  not,  on  the  prop- 
«rty,  •  •  •  or  any  part  thereof."  M.  V. 
Flippen,  in  bis  proof  of  loss,  which  was  In- 
troduced by  plaintiff,  stated  under  oath  that 
he  had  $7,500  other  Insurance  in  addition  to 
the  sum  insured  by  this  company.  He  at- 
taches to  his  proof  of  loss  a  schedule  show- 
ing a  total  insurance  over  and  above  the  sum 
of  this  company's  iwllcy  of  $15,500,  this 
amount  being  on  a  douUe  storehouse,  the 
south  half  of  which  was  covered  by  the  pol- 
icy sued  on  herein.  That  three  of  the  policies 
were  made  payable  to  Lehman,  Abram  & 
Go.,  as  tbeir  interest  may  appear,  to  secure 
a  mortgage  debt;  and  tovue  of  them  payable 
to  Meyer  &  Aronson,  or  order,  as  their  inter- 
est may  appear.  It  was  shown  that  Paries 
et  aL,  trustees  of  the  Mechanics'  Bank  of 
Saint  Louis,  holding  the  policies  by  transfer 
from  Meyer  &  Aronson,  who  held  them 
through  M.  V.  Flippin,  the  Insured,  had  sued 
after  the  fire,  and  recovered  Judgments  on 
policies  coving  the  same  property,  against 
the  following  companies,  and  for  the  amounts 
named:  Hartford  Fire  Insurance  Company, 
for  $2,522.40;  Citizens'  Fire  Insurance  Com- 
pany, for  $560.31;  Hanover  Fire  Insurance 
Company,  for  $1,121.02;  Connecticut  Fire 
Insurance  Company,  toe  $840.80;  Home  Fire 
Insurance  Company,  for  $1,681.00;  Phoenix 
Fire  Insurance  Company,  for  $1,680.5.9. 
These  same  policies  were  sued  on  by  Flip- 
pin  In  the  district  court  of  Bowie  county, 
Tex.,  after  the  fire,  and  the  suits  had  been 
compromised  by  a  payment  to  him  of  20  per 
cent  of  their  face.  Other  policies  which 
were  held  by  Lehman,  Abram  &  Co.  were 
sued  on  by  the  latter,  and  a  recovery  de- 
feated. .0.  B.  Beard,  a  witness  for  plaintiff, 
testified  thait  he  was  an  insurance  agent  in 
Texarkana,  and  represented  all  the  compa- 
nies holding  policies  on  Flippin's  property, 
except  the  East  Texas  Fire  Insurance  Com- 
pany: that  on  the  19th  of  February,  1885, 
he,  under  instruction  from  his  companies, 
went  to  Flippin  to  cancel  the  policies;  that 
Fllppin  told  him  that  the  polices  were  held 
as  shown  in  the  proofs  of  loss,  and  decllne<l 
to  receive  the  unearned  premiums,  but  di- 
rected him  to  send  them  to  the  parties  hold- 
ing the  policies,  who  were  entitled  to  them; 
that  witness  remitted,  by  mall,  drafts  to  the 
parties  mentioned  for  the  policies  held  b; 
each  of  them;  that  the  draft  sent  to  Leh- 
man, Abram  &  Co.  was  received  by  them, 
and  paid;  tlmt  that  sent  to  Meyer  &  Aronson 
was  received  by  them,  but  returned  to  wit- 
ness imcollected  and  unpaid,  with  the  infor- 
mation that  iiuder  the  circumstances,  inas- 
much as  the  fire  had  occurred,  they  could 
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not  accept  It;  that  defendant  company's  pol- 
icy was  l«sued  on  the  same  day;  that  Beard, 
as  agent  for  the  other  insm-ance  companies, 
had  the  above  conTersatlon  with  M.  V.  Fllp- 
pln,  and  Hagey,  the  agent,  was  told  that  all 
other  Insurance  had  been  canceled.  The  pe- 
tition alleges  tliat  the  Are  occurred  on  Feb- 
ruary 21,  1885.  The  policies  on  the  proper- 
ty largely  exceed  the  sum  of  additional  In- 
surance permitted  by  the  policy  sued  on. 
Whether  the  above  charge,  in  the  strong  lan- 
guage in  which  it  was  presented,  should 
hare  been  given,  it  is  not  necessary  now  to 
determine;  but  it  was  certainly  suffident  to 
call  the  attention  of  the  court  to  the  facts 
upon  the  points  Indicated,  and  we  think 
the  court  should  have  presented  to  the  Jury 
a  proper  charge  ui>on  the  question. 

The  facts  before  us,  as  shown  by  the  evi- 
dence, do  not  indicate  that  the  policies  ui)on 
the  property,  at  the  time  Uie  policy  sued  on 
was  issned,  aggregating  $15,5(X),  had  been 
canceled.  These  polldea  had  been  made  pay- 
able to  Lehman,  Abram  &  Oo.  and  Meyer 
&  Aronson,  to  secure  debts  of  the  assured, 
with  full  notice  to  the  companies,  who  had 
no  authority  or  imwer  to  cancel  them  with- 
out notice  to  the  beneflciarles.  These  i)oli- 
cies  were  not  In  evidence,  and  we  cannot  tell 
whether  tbere  was  or  was  not  a  clause  pro- 
viding for  a  cancellation  at  the  option  of  the 
companies.  Unless  there  was  such  a  clause, 
they  had  no  power  to  cancel  by  notice  and 
tender  of  tbe  unearned  i»«miums.  1  May, 
Ins.  {  67.  If  there  was  such  a  danae,  they 
could  not  cancel  without  notice  and  tender 
of  the  unearned  premiums  to  the  legal  own- 
ers and  holders  of  the  policies.  1  May,  Ins. 
{  67c;  Lattan  v.  Insurance  C!o.,  45  N.  J. 
Law,  453.  In  no  event  could  it  be  claimed, 
under  the  facta  presented  to  us,  that  the  potU- 
cies  had  been  canceled  at  the  time  this  policy 
was  issued.  The  uncontroverted  evidence 
and  admissions  of  the  assured  in  bis  proofs 
of  loss  show  that,  at  the  time  this  policy  was 
issued,  there  were  other  policies  uiion  the 
property  for  largdy  more  than  was  allowed 
in  the  appellant's  policy,  and  its  agent  was 
t<Ad  that  they  were  canceled.  There  was  no 
waiver  shown  of  the  conditions  upon  which 
it  was  Issued,  and,  under  the  facts  as  dis- 
closed In  the  record,  that  policy  never  took 
effect.  Insurance  Co.  v.  Blum,  13  S.  W. 
Rep.  572,  76  Tex.  653;  2  May,  Ins.  {  864. 
This  question  was  fully  presented  below,  on 
motion  for  new  trial,  wliich  should  have 
been  granted.  For  the  errors  above  indicat- 
ed, the  Judgment  is  revorsed,  and  the  cause 
remanded. 


BATSELL  V.  ST.  LOUIS,  A.  &  T.  RY.  C0.> 

(Ciourt  of  Civil  Appeals  of  Texas.    Sept.  4, 

1833.) 

SoBaOBiraoN — Severaltt  or  Obligation  —  Cok- 

TBAOT— Part  Perfobmaiice. 

1.  Where  several  persons  to  a  subscription 

each  agree  to  pay  the  amount  set  opposite  his 

name  on  conditiou  that  the  payee  perform  cer- 


tain acts,  the  agreement  is  several,  and  each 
may  sue  separately  for  a  breach  by  the  payee 
2.  The  fact  that  the  subscribers  appoint 
a  committee  to  act  as  their  aeent  in  carryin;; 
out  the  purpose  ol  the  subscription  doea  not 
prevent  a  subscriber  from  suing  for  a  breach 
by  the  payee. 

_  3.  A  contract  to  construct  and  maintain  • 
railroad  between  certain  points  in  cooaidentioa 
of  contributions  by  citizens,  being  entire  in  its 
nature,  a  failure  of  complete  performance  en- 
titles a  contributor  to  reeover  the  amount  paid, 
unless  an  excuse  for  the  failure  be  shown,  or 
that  the  part  performance  is  beneficial. 

Appeal  from  district  court,  Grayson  county; 
P.  B.  Muse,  Judge. 

Action  by  C.  W.  BatseU  against  the  St 
Louis,  Arkansas  A;  Texas  Railway  Company. 
Ii>om  a  Judgment  rilomianing  the  action  on 
demurrer  to  the  complaint,  plalutifT  appeals. 
Reversed. 

Brown  &  Bliss,  for  appeUant.  H.  O.  Head. 
Perkins,  Gilbert  &  Perkins,  and  Sam  H. 
AA'est,  for  appellee. 

RAINIIY,  J.  Appellant  brought  this  suit 
against  appeUee  to  recover  ^1,!MX),  paid  to 
appeilte  on  an  executory  contract,  the  con- 
ditions of  wlUch,  It  is  alleged,  the  appellee 
failed  to  perform.  TTie  apptUant,  among 
others,  became  a  party  to  a  subscription  con- 
tract, by  wliich  each  became  liable  for  the 
payment  of  tiie  amount  onl^-  opposite  hi* 
jiarae,  conditioned  tbat  the  appellee  wonM 
construct,  equip,  and  maintain  a  railroad 
from  Mt.  Pleasant  to  Shmnan.  By  the  terms 
of  said  instrument,  a  committee  was  de!>ig- 
mited  and  empowered  to  make  a  contract 
in  conformity  ^7ith  the  ternw  of  said  sub- 
scription obligation  wltJi  said  railroad  com- 
pa)iy.  A  ocmtraot  was  luado  by  which  the 
riiihroad  comi>any  bound  itself  to  establish, 
equip,  and  operate  said  road,  build  engine 
liouses  and  machine  shops  in  the  city  of  Sher- 
man, and  to  make  Sliermou  the  end  of  a 
division  of  said  road.  Appellant  alleges  tliat 
he  ptUd  the  amount  of  his  sub^ription,  and 
that  the  appellee  lias  failed  to  perform  its 
part  of  the  contract.  Various  demurrei« 
were  filed  to  tlie  petition,  which  the  court 
sustained,  and  disiul&sed  appellant's  cause 
of  action,  from  which  ruling  of  the  court  an 
appeal  was  taken  to  this  court 

Tliere  are  various  errors  assigned  by  the 
appellant  iu  the  ruling  of  the  court  in  sus- 
taining the  exceptions  of  appellee  to  the  peU- 
tion  of  appeiliint,  and  dismissing  this  cause. 
They  may  be  grouped  and  disposed  of  under 
three  propositions,  as  follows: 

1.  Can  appellant  iu  this  case  sue  without 
making  his  cosubscribers  parties  plaintiff? 
Appellee  contends  that  the  contract  under 
consideration  In  tlilB  case  is  Joint,  and  that  all 
the  covenantees  are  necessary  parties.  There 
is  confusion  among  the  decisions  on  1M& 
point,  and  It  is  frequMitly  difficult  to  de- 
termine whether  a  contract  is  Joint  or  several. 
This  must  be  ascertained  from  the  facts  and 
circumstances  that  pertain  to  the  particular 
case.    Mr.  Parsons,  In  his  work  on  Contracts, 


'  Rehearing  denied. 
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(Tolume  1,  p.  15k)  lays:  "The  circtunstances 
of  eada  case,  and  the  situation  and  relation 
of  the  parties,  and  the  nature  of  the  con- 
sideration, are  all  to  be  looked  into  to  as- 
certain who  is  really  interested,  and  who 
has  sustained  damage  arising  from  a  toead 
of  the  ooiLtract,  and  wtiether  snch  damage 
was  Joint  or  several."  Again,  on  page  19, 
he  says:  "The  nature,  and  especially  the  «• 
Urenees,  of  the  consideration,  is  of  great  Im- 
portance in  determining  whether  the  promise 
be  joint  or  Beveral;  for  if  it  moves  from  many 
persons  jointly,  the  promise  of  repayment 
is  Jcrint,  but  if  from  many  persons,  but 
from  each  severally,  th»e  it  is  several" 
In  the  case  of  Damall  v.  Lyon,  19  S.  W. 
Bep.  508,  involving  the  conidileratimi  oi 
the  same  contracts  that  are  now  under  con- 
sideration, the  court  of  civil  appeals  for  the 
second  district  certified  to  the  sapreme  oonrt 
of  Texas  the  following  questions,  among 
others,  for  answer  "Wheth«  the  snbscrip- 
ti(Ki  agreement  is  a  separate  contract,  so  as 
to  admit  of  a  separate  suit  thereon  against 
eaoh  subscriber  for  the  amotmt  of  his  Bui>- 
scription."  The  reply  was:  "We  are  dear^ 
of  the  opinion  that  tills  question  should  be 
answered  in  the  affirmative.  Although  the 
words,  'We,  the  undersigned,  horeby  promise 
and  agree,'  if  nnqualifled,  would  import  a 
tolnt  undertaking,  yet  the  Bubseqiient  pro- 
visions in  the  writing  that  'each  subscriber' 
should  'be  liable  (»iiy  for  the  amount  oi^ 
poBite  his  name'  leaves  no  doubt  that  the  In- 
tention -was  that  the  obligation  was  to  be 
several"  22  S.  W.  Rep.  804.  This,  we  think 
decisive  of  this  question.  If  one  can  be 
sued  for  the  amount  of  his  subscription,  he 
certainly  ought  to  have  the  right  to  inter- 
pose as  a  defense  the  noncomplionoe  of  the 
other  oontraoting  parties.  If  this  is  the  law, 
there  is  no  good-  reason  why  be  cannot  sue 
alone,  and  recover  what  be  has  paid,  if 
there  has  been  a  breach  ot  the  contnu:t  by 
the  other  party.  If  it  were  the  intentljn 
of  the  subscribers  to  be  severally  bound, 
which  intention,  we  think,  is  expressed  in  the 
contract.  It  makes  it  several,  and  the  other 
parties  to  the  subscription  paper  are  not 
interested  in  a  -recovery  by  the  appellant. 
It  is  a  matter  tliat  alone  affects  the  railroad 
company  and  him.  Besides,  it  would  doubt- 
less be  a  difficult  thing  to  determine  and  ad- 
judicate the  tights  of  all  the  parties  growing 
out  of  this  transai^tion  in  one.svit. 

2.  It  is  farther  contended  that,  by  the  terms 
of  the  contract,  the  committee  alone  can  sue. 
We  do  not  think  this  a  correct  proposition. 
That  the  committee  were  the  agents  of  the 
parties  was  Clearly  decided  in  the  case  of 
Damoil  V.  I*yon,  supra.  That  a  party  has  a 
rlt^t  to  sue  for  the  brea<^  of  a  coaatract 
entered  into  on  his  behalf  by  an  agent,  is  well 
settled. 

a  Tlie  remaining  point  to  be  settled  is  as 
to  the  extent  of  appdlant's  ri^ht  of  recovery, 
and  whether  or  not  his  pleadings  are  sufli- 
olent  on  this  pctot   The  contracts  In  this 


case  constitute^  we  think,  what  is  known  as 
an  "entu-e"  contract  Tne  common-law  rule 
in  such  a  case  is:  "A  party  to  an  esiOie  con- 
tract, who  has  partially  performed  it,  and 
SQiwequently  abandons  the  further  perform- 
ance according  to  its  stipulations  voluntarily^ 
and  without  fault  on  the  part  of  the  other, 
or  his  consent  thereto,  can  recover  nothing 
for  such  part  performed."  This  doctrine  has- 
been  modified  in  this  state  to  the  extent 
that,  though  a  contract  is  entire  in  its 
character,  if  a  party  abandons  his  contract 
after  part  performance,  he  Is  only  entitled  to 
comp^isatlon  for  the  benefit  bestowed  on 
the  opposite  party,  or  on  others,  if  within 
the  contemplation  of  the  contract  others  are 
included.  Hillyard  v.  Crabtree,  11  Tex.  264; 
Carroll  v.  Welch,  26  Tex.  147;  Wels  v.  Dev- 
Un,  67  Tex.  507,  3  S.  W.  Hep.  726;  McFarland 
V.  Lyon,  23  S.  W.  Rep.  554,  (decided  thl» 
term.)  The  pleading  of  plaintiff  clearly  al- 
leges a  substantial  breach  of  the  contract  by 
appellee.  The  contract  being  entire,  it  was 
the  duty  of  api)ellee  to  perform  It  as  agreed 
v^on.  If  it  failed  to  do  ttds  in  any  stib- 
stantlal  particnlar,  the  plaintiff  has  the  right 
to  recover  what  he  has  paid,  by  showing  a 
breach  of  the  contract.  If  he  does  this,  then 
the  burden  is  on  the  defendant  to  show  an 
excuse  for  his  failure,  or  that  he  Is  entitled. 
to  compensation  for  part  perfonnance.  1 
Whart.  Ev.  (3d  Ed.)  f  392.  In  the  case  of 
Missouri,  K.  &  T.  Ry.  Co.  v.  City  of  Ft.  S  :ott, 
15  Kan.  435,  in  which  this  question  was  in- 
volved. Justice  Brewer,  in  the  opinisn,  says: 
"Wherever,  therefore,  in  case  of  a  subscrip- 
tion upon  conditions  by  a  city  to  the  capital 
stock  of  a  railroad  company,  there  has  been 
a  failure  on  the  part  of  the  oonqiany  to  com- 
ply with  one  or  more  of  the  oonditlons,  and 
It  can  be  shown  by  the  contract  or  aliunde 
what  amount  was  paid  as  a  consideration  for 
the  condition  or  oonditiona  broken,  snch 
amount  and  interest  is  the  proper  measure  of 
damages."  He  further  says:  "Oases  may 
arise  in  which  the  contract  Is  an  entirety, 
and  th^e  is  in  it  no  means  of  apporttootng- 
the  amount,  and  nothing  can  be  shown 
aliunde  to  establish  an  apportionment,  nor- 
to  show  the  relative  or  absolute  values 
of  the  conditions  perfoimed  and  those- 
broken."  "In  such  cases  we  take  the  rule  of 
law  to  be  that  no  action  can  be  maintained 
to  recover  the  consideration,  nor  upon  a 
quantum  memit,  until  all  the  oonditiona  are 
performed;  and,  in  case  the  ccnsideratlon  be 
paid  in  advance,  and  only  part  of  the  con- 
siderations are  performed,  the  entire  con- 
sideration can  be  recovered."  The  case  there 
imder  discussion  is  veiy  similar  to  the  one 
at  bar.  In  fact,  the  contract  made  by  l^e 
railway  company  in  that  case  does  not  differ 
in  any  essential  particulars  from  that  made 
in  this  case,  and  the  prlndples  therein  an- 
nonnced  as  to  the  measure  of  damages  we 
think  is  a  clear  and  correct  enunciation  of 
the  rule  of  law  in  such  cases.  On  account 
ot  the  errors  in  the  nffings  of  the  court,  as- 
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Indicated  In  the  foregoing,  the  judgment  of 
the  lower  coart  should  be  reversed  and  re- 
nuinded,  and  it  Is  so  ordered. 


McFARLAND  ▼.  LYON. 

(Court  of  OiTil  Appeals  of  Texas.    S^t  5, 

1893.) 

SUBSCBIPnON — COXDITIOSS — A88I05MBXT. 

1.  A  subscription  contract,  providing  that 
the  Rubscribers  shall  be  "liable  only  for  the 
amount  opposite  his  name,"  is  a  several  obliga- 
tion. 

2.  In  an  action  on  a  subscription  contract 
in  aid  of  the  construction  of  a  railroad  it  ap- 
peared that  the  subscribers  appointed  a  com- 
mittee to  make  a  contract  witn  the  company 
to  carry  the  subscription  into  effect.  The 
court  fotmd  that  this  committee  had  exceeded 
their  powers  in  making  the  contract  they  did. 
HcH,  that  it  should  have  found  further  wheth- 
er defendant  ratified  their  action. 

3.  Contractors  who  have  taken  a  subscrip- 
tion list  in  aid  of  the  railroad  from  the  com- 
pany by  assignment  subject  to  the  conditions 
of  the  contract  between  the  company  and  the 
subscriber's  committee,  to  which  said  con- 
tractors too  are  parties,  cannot  enforce  a  sub- 
scription against  the  defense  of  nonperform- 
ance by  the  >.ompany. 

Appeal  from  Grayson  county  court;  B.  P. 
Gregg,  Judge. 

Action  by  O.  T.  Lyon  against  G.  H.  McFar- 
land  on  a  contract  of  subsa-lptlon.  Judg- 
ment for  plaintiff.  Defendant  appeals.  Re- 
versed. 

Woods  &  Woods  and  E.  C.  McLean,  foi 
appellant.     W.  W.  Wilkins,  for  appellee. 

RAINET,  J.  The  appellant,  with  others, 
signed  a  subscription  paper  by  which  they 
agreed  eadi  to  pay  the  St  Iiouls,  Arkansas 
&  Texas  Railway  Company  the  sum  set  op- 
posite their  names,  each  one  to  be  liable 
only  for  the  amount  opposite  his  name,  in 
consideration  that  the  said  company  should 
construct,  maintain,  and  operate  a  railroad 
from  Mt.  Pleasant  to  Sherman,  and  estab- 
lish and  maintain  In  Sherman  depots  for 
freight  and  passengers.  They  ap[>ointed  a 
-committee  of  three  to  make  a  contract  with 
said  company  for  the  purpose  of  carrying 
Into  effect  the  subscription,  and  authorizing 
and  empowering  said  committee  "to  make  a 
suitable  contract  with  the  said  railway  com- 
pany, and  to  provide  therein  fw  the  time 
and  manner  of  collecting  this  subscription, 
and  all  other  details  that  may  be  found  nec- 
essary as  to  the  location  of  depots,  and  what- 
ever else  there  may  be  to  the  Interest  of 
our  town  in  making  the  same;  and  a  ma- 
jority of  said  committee  is  hereby  authorized 
to  act,  their  action  to  be  as  binding  ns  if 
specified  in  this  agreement:  provided,  that 
there  sbaU  mot  be  collected  of  said  subscrip- 
tlOB  more  than  fifteen  per  centum  per  month, 
after  the  construction  shall  have  been  actu- 
ally begun."  The  committee  made  a  con- 
tract with  said  company  obligating  the  sub- 
scribers to  procure  a  part  of  the  necessary 
right  of  way,  to  grade  part  of  the  road,  and 


to  procure  depots  groimds  and  terminal  fa- 
cilities within  the  corporate  limits  of  Sher 
man,  and  depot  grounds  at  intermediate  sta- 
tions; the  company  agreeing  to  complete 
said  road  by  August  If  1887,  and  to  eqoip 
and  opera  tp  the  same.  The  contract  recites 
a  contract  made  between  the  committee  and 
Briton  &  Lyon,  by  which  Briton  &  Lyon 
were  to  carry  out  that  part  of  the  contrart 
between  the  railroad  and  the  committee 
which  was  to  be  performed  by  the  citizens, 
and  the  railroad  company  accepted  Briton  & 
Lyon  to  do  the  work  agreed  on.  Briton  ft 
Lyon  also  entered  Into  a  contract  with  said 
company,  agreeing  to  carry  ont  the  contract 
made  with  the  committtee,  the  company  as- 
signing to  Briton  &  Lyon  the  subscription 
list  without  recourse,  subject  to  the  limita- 
tions contained  In  the  contract  bctwoon  the 
committee  and  the  railroad  company,  Briton 
&  Lyon  to  receive  the  benefits  of  all  dona- 
tions, and  one-half  the  net  profits  arlshig 
from  the  location-  of  towns  between  the  west 
line  of  Hopkins  county  and  Sherman.  Brit- 
on &  Lyon  executed  to  the  committee  an 
obligation  to  cany  ont  the  contract  made 
by  Briton  &  Lyon  with  the  railroad  com- 
pany. The  above-mentioned  contracts,  a- 
cept  the  subscription  list,  were  executed  at 
the  same  time,  referred  to  each  other,  and 
purported  to  be  made  in  pursuance  of  the 
original  subscription  agreement  The  appel- 
lant having  -failed  to  pay  his  subscription, 
the  appellee  brought  suit,  alleging  the  ful- 
fillment of  the  contract  on  their  part,  the  re- 
fusal of  the  appellant  to  pay,  and  setting 
forth  the  contract  theretofore  made.  Appel- 
lant answered  by  special  demurrers,  whidi 
were  overruled,  and  pleaded  limitation,  fail- 
ure of  consideration,  and  that  appellee  and 
the  railroad  company  w«re  partners.  Ap- 
pellee excepted  specially  to  appellant's  an- 
swer, which  was  sustained  by  the  cotut,  and. 
appeUaut  refusing  to  amend,  no  proof  was 
allowed  to  sustain  the  allegations  erf  the  an- 
swer, and  a  verdict  and  judgment  were  ren- 
dered for  appellee  for  the  fuU  amount  sued 
for. 

There  are  three  questions  raised  by  demur- 
rers that  we  deem  necessary  to  notice,  and 
which  we  think  settle  the  Issues  presoited. 
Birst.  Was  the  subscription  paper  signed  by 
the  citizens  of  Sherman  for  the  purpose  of 
inducing  the  St.  Ix)ul8,  Arkansas  &  Texas 
Railway  Company  to  construct  the  said  road 
a  joint  or  several  obligation?  Second.  Did 
the  committee  have  authority  to  contract 
with  Briton  &  Lyon  and  bind  the  dtiseos 
to  procure  the  right  of  way  and  grade  the 
road?  Third.  Could  the  appellant  hi  tbls 
suit  pleiul  a  fallture  of  consideration  as 
against  appellee  tot  the  failure  of  the 
St  Lonls,  Arkansas  &  Texas  Railway  Com- 
pany to  caiTy  out  Its  contract?  When 
the  cose  of  Damall  v.  Lyon,  19  S.  W. 
Rep.  506,  which  involved  the  con8tm^ 
tlon  of  the  contracts  herein,  was  pend- 
ing before  the  court  of  civil  appeals  of  the 
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-second  supreme  Jndlda!  district,  that  court 
-ccrtlfled  to  our  sapreme  court  for  decision 
the  same  qnestioDS,  in  substance,  that  are 
here  In  iesue.  22  S.  W.  Rep.  304.  In  pass- 
ing upon  the  first  question,  they  answered 
in  the  following  language:  "We  are  dearly 
of  the  opinion  that  the  first  question  should 
be  answered  in  the  afllrmatlye.  Although 
the  words,  "We,  the  undersigned,  hereby 
promise  and  agree,'  if  unqualified,  would  im- 
port a  Joint  undertaking,  yet  the  subsequent 
provision  in  the  writing,  that  'such  subscrib- 
*;rs,'  should  'he  ILible  only  for  the  amount 
opiK>site  his  name,'  leaves  no  doubt  that  the 
intention  was  that  the  obligation  was  to  be 
several"  This  is  c<nicluslve  of  this  ques- 
tion, and  coincides  with  OTir  construction  of 
the  contract. 

The  supreme  court  seems  to  have  met  with 
«ome  difliculty  in  i-eachhig  a  conclusion  as  to 
a  proper  solution  of  the  second  proposition. 
It  did,  however,  reach  the  conclusion  that 
the  committee  exceeded  its  authority  In  mak- 
ing the  contracts  with  Briton  &  Lyon  and 
nritb  the  railway  company.  The  action  of 
the  committee  being  without  authority,  the 
said  contracts  are  of  no  binding  force  and  ef- 
fect as  against  appellant^  unless  he  has  rati- 
fied the  action  of  said  committee,  as  alleged 
by  the  appellee.  The  question  of  a  ratiflca; 
tion  not  having  been  passed  upon  necessi- 
tates a  remanding  of  this  cause  for  an  ad- 
judication of  that  issue.  If  aa  another  trial 
it  should  be  established  that  appellant  had 
ratified  the  action  of  the  committee  In  mak- 
ing said  contracts,  then  a  solution  of  the 
third  proposition  becomes  essential. 

The  allegationa  of  appellant's  answer  as  to 
the  failure  of  consideration  were  sufficiently 
fuU  to  admit  proof  thereimder.  The  railroad 
company,  under  the  cont..*act,  was  to  equip, 
maintain,  and  operate  tlic  road,  and  to  build 
<'nglne  houses  and  machine  shops  in  the  city 
of  Sherman,  and  to  make  that  point  the  end 
of  a  division.  This  constitutes  an  entire 
contract,  and  tf  it  is  shown  tliat  the  railroad 
company  has  failed  to  perform  any  material 
condition  In  the  contract,  a  recovery  can  only 
be  had  to  the  extent  of  the  performance  on 
its  part,  tf  It  is  shown  that  such  part  per- 
formance is  beneficial  to  those  within  the 
(.-ontemplatlon  of  the  contract,  such  recov- 
ery not  to  exceed  the  ratio  that  sxich  part 
lierformance  bears  to  the  whole  contract 
IliUyord  v.  Crabtree,  11  Tex.  264;  Wels  v. 
Uevlln,  67  Tex.  007,  3  S.  W.  Rep.  726;  Bat- 
seU  V.  RaUway  Co.,  23  S.  W.  Rep.  552,  (de- 
cided at  this  term.) 

It  is  contended  that  the  payment  by  ap- 
]>eUant  of  his  subscription  is  a  condition 
precedent  to  the  performance  of  the  contract 
by  appellant  If  that  should  be  the  proper 
omistmctlcm.  It  would  not  avail  the  appellee, 
if  the  allegations  of  appellant's  answer  be 
true,  which  are  that  there  has  been  no  per- 
formance  on  appellee's  part,  and  that  ap- 
pellee is  Insolvent.  If  the  railroad  company 
has  failed  to  comply  with  its  contract,  or  Is  un- 


able to  do  so,  appellee  can  recof  er  only  to  the 
oxtqnt  of  its  performance  as  above  stated. 
Appellee  being  a  party  to  the  contract,  his 
claim  Is  liable  ond  subject  to  the  same  de- 
fenses as  It  would  be  In  the  hands  of  the 
railway  company.  For  the  reasons  above 
set  forth,  the  cause  is  reversed  and  re- 
manded. 


8EWELL  T.  COXNDIt 

(Court  of  Civil  Appeals  of  Texas.    Sept  5, 

1803.) 

PARTNIBSBIF — ACTIOX  rOR  EvICTIOS — FLEAniNOS. 

Plaintiff  alleged  that  he  and  defendant 
agreed  to  operate  a  newspaper  and  job-printing 
busiuess.  in  which  defendant  was  to  furnish 
printing  press  and  type,  and  plaintiff  his  time, 
slcill.  and  labor,  the  net  proceeds  to  be  equally 
divided  between  them;  that  plaintiff  establish- 
ed the  paper,  securing  450  subscribers,  an  ad- 
vertising patronage  of  alx>ut  $50  per  month, 
and  a  patronage  in  job  worlv  of  alxiut  $15  per 
month;  that,  after  plaintiff  had  operated  the 
bnsiness  six  months,  he  was  ousted  by  defend- 
ant, who  took  possession  of  the  entire  property, 
and  notified  the  patrons  that  he  had  discharged 
plaintiff  from  his  employment.  Plaintiff  sought 
to  recover  $100  per  month  for  his  services,  and 
$1,000,  as  exemplary  damages.  Held,  that  the 
complaint  stated  a  good  cause  of  action.  Ball 
V.  Britton,  58  Tex.  57.  followed. 

Appeal  from  district  court,  Morris  county; 
John  L.  Sheppard,  Judge. 

Action  by  R.  M.  Scwell  against  R.  B.  Con- 
nor. From  a  Judgment  for  defendant  on 
demurrer  to  the  complaint,  plaintiff  appeals. 
Reversed. 

Talbot  &  Turner  and  J.  F.  Jones,  for  ap- 
pellant   J.  M.  Moore,  for  appellee. 

FINLBT,  J.  This  cause  is  asked  to  be  re- 
versed on  account  of  the  action  of  the  trial 
court  In  sustaining  a  general  demurrer  to 
plalntifTs  petition.  The  substance  of  the  pe- 
tition, as  stated  In  appellant's  brief,  is  as 
follows:  "That  he  (appellant)  and  appellee, 
on  or  about  the  1st  of  January,  1889,  mutual- 
ly agreed  that  they  would  establish,  operate, 
and  publish  a  newspaper  In  the  town  of 
Dalngerfield;  appellee  to  furnish  a  Job  and 
printing  press,  type,  and  su(^  other  fixtures 
as  were  necesssary  for  doing  such  work; 
appellant  to  devote  his  time,  attention,  skill, 
and  labor  to  the  management  and  operation 
of  the  business.  From  the  proceeds  arlshig 
from  said  business,  all  current  expenses 
were  to  be  first  paid,  and  the  residue,  if 
any,  was  to  be  equally  divided  between  ap- 
pellant and  appellee.  And  that  on  January 
1,  1889,  appellant  began  work  and  did  estab- 
lish and  edit  a  newspaper  called  the  'Week- 
ly Record,'  and  that  he  gave  his  entire  time 
and  attention  to  the  establishment,  opera- 
tion, and  editing  of  said  paper,  and  doing 
Job  woii£  until  June  21, 1889,  during  which  pe- 
riod appellant  obtained  about  450  subscribers 
to  said  paper,  and  an  advertising  patron- 
age to  the  same  of  about  $50  per  month, 
and  a  patronage  to  the  Job-work  business 
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of  about  $15  per  momth.  And  that  on  June 
21,  laSO,  tfaey  had  recently  purchased  a  large 
quantity  of  stationery,  and  on  the  aald  date 
had  the  most  of  said  stationery  then  on  hand. 
And  tliat  on  said  last  vrrltten  date  appel- 
lant was  giving  said  business  his  time  and 
attention,  according'  to  contract,  and  was 
ready  and  willing  to  continue  to  discharge 
Ills  duty,  when,  on  said  last-named  date,  ap- 
pellee unlawfully  and  In  utter  disregard  of 
his  agreement,  evicted  appellant  from  said 
business  by  entering  the  Weekly  Record 
office,  and  taking  possession  thereof,  togeth- 
er with  all  property  connected  therewith,  in- 
(dndlng  the  sutHcription  list  and  stationery, 
and  changed  the  locks  ct  the  doors*  and  al- 
ways thereafter  denied  appellant  any  rights 
or  connection  with  said  business;  and  appel- 
lee caused  to  be  pubii^ed  in  a,  newspaper 
caUed  the  'Monis  County  News,'  published 
in  the  town  of  Dalngerfleld,  on  the  27th  day 
of  June,  1889,  that  he  (appeUee)  had  dl»- 
eharged  appellant  from  his  employment,  and 
that  no  person  except  himself  had  author- 
1^  to  settle  the  business  of  the  'Weeldy  Rec- 
ord.' Appellant  sues  for  $100  per  montli 
for  his  services,  skin,  and  labor  from  Jan- 
naty  1,  1889,  and  for  $1,000  exemplary  dam- 
ages for  being  ejected  from  said  business  by 
appellee."  We  think  the  petition  states  a 
good  cause  of  action,  and  that  the  court 
erred  in  sustaining  tiie  general  demurrer 
thereto.  All  of  the  principles  involved  in 
this  case,  as  they  are  disclosed  by  plaintiff's 
petition,  are  folly  discussed  and  settled  in 
the  case  of  Ball  v.  Brltton,  58  Tex.  57;  and 
we  deem  It  unneeeasaty  t«  declare  them 
again.    Judgment  reversed  and  remanded. 


GULF,  a  &  S.  F.  RY.  CX).  v.  HUMPHRIES. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  18, 

1838.) 

Carbibrs— FiiLVMS  TO  Dh^ivkr  Goods  — Actios 

FOB  CoNVEBSios  —  Whb:»  Maintained  —  Dam- 

AOEg— Rate  or  Interest — Insthcctiox — Hakm- 

LESs  Erbob. 

1.  A  mere  failure  to  charge  as  to  a  par- 
ticular point,  if  error,  is  one  et  omisaiou,  and 
does  not  require  a  reversal. 

2.  Where,  in  an  action  against  a  carrier 
for  the  conversion  of  goods,  it  appears  that 
plaintiff  was  the  owner  of  the  claim  at  the  time 
suit  was  brought,  it  U  immaterial  whether  or 
not  he  was  owner  of  the  goods  at  the  time  of 
their  conversion. 

3.  Where,  after  the  converrion  of  proper- 
ty, the  legal  rate  of  interest  is  reduced,  the 
owner  is  entitled  as  damages  to  the  legal  rate 
at  the  time  of  the  conversion  only  to  the  time 
the  law  is  changed,  and  to  the  lower  rate  from 
that  tiioe  to  the  date  of  trial. 

4  AVhere,  ia  an  action  against  a  carrier 
for  conversion  of  goods,  plaintiff  claims  a  de- 
mand and  refusal,  and  the  only  evidence  on  the 
?[ae8tion  was  that  an  attorney  made  a  request 
or  pay  for  the  goods,  and  not  for  the  goods, 
it  Is  error  to  charge  that,  if  there  was  a  de- 
mand and  refuMil  or  failure  hy  defendant  to 
deliver  the  goods,  such  ftiilnre  wonld  amount 
in  law  to  a  willfiil  conversion. 

5.  Where  the  evidence  in  such  action  fails 
to  show  a  conversion  without  a  demand,  the 
In  giving  such  charge  is  not  harmless. 


Appeal  from  Bosque  caaaty  eoart;  W.  B. 
Thompson,  Judge. 

Action  by  W.  A.  Humphries  against  Oie 
Gulf,  Colorado  &  Santa  Fe  Railway  Company 
to  recover  damages  for  the  conversion  ot 
certain  weU  cnaing  dipped  over  defendant** 
railroad.  From  a  judgment  entered  en  the 
verdict  of  a  jury  in  favor  of  plaintiff,  defend- 
ant appeals.     Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  HEAD,  J.; 

This  suit  was  instituted  by  appellee,  as 
plaintiff  bt  the  court  below,  to  recover  of  ap- 
pellant, as  defendant,  damages  in  the  sum 
of  $96.13,  and  Interest,  fi»:  the  alleged  conver- 
sion of  ISO  feet  of  well  casing  shipped  vritb 
appellant  as  a  common  carrier  at  Meridian. 
Tex.,  In  May,  1888,  and  consigned  to  ap- 
peUee, at  Brenham,  Tex.  The  goods  reached 
Brenham  in  due  time,  where  they  remained 
unclaimed  for  several  months,  and  until  they 
were  about  to  be  sold  to  pay  the  freight 
dhaxges,  when,  on  August  8,  1888,  J.  T. 
Sweoringen,  as  the  attomeT-  <rf  one  Benley. 
paid  these  diarges,  and  stopped  the  sale,  but 
let  the  casing  remain  on  appellant's  platform 
at  Bretduun,  where  appellee  saw  it  on  Sep- 
teml>er  6,  18S8,  but  he  says  made  no  attempt 
to  remove  it.  The  record  does  not  disclose 
what  finally  became  of  the  casing.  There 
is  considerable  doubt  as  to  whether  app^ee 
or  Benl^  was  the  owner  of  tlie  caslos,  but 
In  the  setaement  between  them  It  was 
agreed  that  appellee  should  retain  It  This 
suit  was  instituted  September  IS,  1890.  Ap- 
pellant pleaded  general  denial,  statute  ot 
limitation  of  two  yearn,  and  reconvened  for 
$115  dharges  for  storage  and  freight.  "Hie 
trial,  botb  is  justice's  and  coimtT-  eonrt,  re- 
sulted in  judgments  in  favor  of  appdlee  for 
full  amount  ^  his  daim. 

J.  M.  Terry  and  Ohas.  K.  I«e,  for  appel- 
kint. 

HEAD,  J.,  (after  stating  the  facts.)  Ap- 
pelant, not  having  requested  a  charge  upon 
the  Issue  raised  by  Its  plea  of  the  statute  of 
UmltnHous,  cannot  complain  at  the  fallupe 
of  the  court  to  give  one.  The  error  of  the 
court.  If  error  at  all,  was  one  of  omission, 
and  would  not  require  the  reversal  of  the 
judgment  In  view  of  another  trial,  how- 
ever, we  will  add  that  it  has  been  decided 
by  our  supreme  court  that  the  statute  would 
commence  to  ran,  in  a  case  Uke  this,  not 
from  the  actual  date  of  tiie  conversion,  but 
from  the  time  plaintiff  dther  had  notice  or 
was  chargeable  with  notice  thereof.  Rail- 
way Co.  T.  Adams,  49  Tex.  748. 

Appellant's  fifth  assignment  Is  not  wtO 
taken.  The  consignee  of  the  goods  can  gen- 
erally, but  not  always,  maintain  a.  suit 
against  the  carrier  for  their  conversion. 
Railway  Co.  v.  Smith,  84  Tex.  348,  19  S.  W. 
Rep.  609;  Hut<*.  Carr.  §{  733-738.  It  Is  not, 
however,  necessary  for  us  to  decide  whether 
appeUee  could  maintain  this  suit  solely  In 
his   relation   of   consignee   or   not,    as    the 
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et-ideDce  Is  tmdlspated  tliat  he  Wfis  the  owner 
of  the  cinim  at  the  time  the  eolt  was  insti- 
tuted, which  la  sufficient  in  this  state,  even 
though  he  may  not  hare  been  the  owner  of 
the  property  at  the  time  of  Its  conversion. 
Bailway  Co.  v.  Freeman,  57  Tex.  156.  Ap- 
pellant is  not  entitled  to  a  reversal  for  the 
"faUnre  of  the  court  to  diarge  upon  the  issue 
as  to  it  having  delivered  the  property  to  the 
agent  of  the  owner,  nor  as  to  Benley  being 
the  owner  at  the  time  of  ihe  conversion, 
because  no  such  charges  were  requested  by 
It;  and  the  error.  If  error,  was  only  one  of 
■omission.  Also,  as  stated  above,  the  evi- 
dence was  nndlspnted  that  appellee  owned 
tlie  daim  at  tiie  institution  of  the  suit,  and 
the  fact  that  Benley  may  have  owned  the 
property  at  the  Hme  of  the  alleged  conversion 
■was  therefore  Immaterial. 

The  jndgment  rendered  by  the  court  al- 
lows app^ee  Interest  at  the  rate  of  8  per 
<*nt.  after  the  act  reducing  the  legal  rate 
to  6  per  cent,  tot*  eflfect.  "Rils  was  error. 
WTiMe  interest  is  allowed  as  damages,  and 
■not  as  part  of  a  conti-act,  escpress  or  Im- 
plied, the  legal  rate  at  the  time  of  the  in- 
Jury  should  be  allowed  to  the  time  the  law 
ts  changed,  and  the  new  rate  from  that  time 
*o  the  trial.  This  seems  well  settled.  White 
-«r.  l4'ons,  42  Cal.  279;  1  Snth.  Dam.  (2d  Ed.) 
'9  368;  1  Sedg.  Dam.  839,  and  authorities 
«3iere  ctteA. 

The  court  inatmcted  the  jtary,  among  other 
thingfi,  that  "If,  after  said  goods  reached  said 
place  of  destination,  the  said  company  or  its 
sigents  willfully  or  negligently  failed  or  re- 
f  use<l  to  drilver  said  goods  to  the  said  W. 
A.  Humphries  or  to  his  authorized  agent,  or 
to  such  person  as  the  said  Humphries  had 
-tluly  and  legally  authorized  to  receive  the 
same;  for  example,  if  the  said  Humphries 
or  his  agent  had  called  for  said  well  casing, 
and  tendered  his  bill  of  ladbig,  md  offered 
to  pay  the  freight  charges  on  the  same,  and 
the  agent  of  said  company  wtUfully  or  care- 
lessly failed  or  refused  to  deliver  tiie  same,— 
Alien  mush  foUum  would  amount  in  law  to  a 
■willful  conversion,"  etc.  There  la  bo  evl- 
<ience  in  the  record  upon  which  to  base  this 
'Cbaige.  Appellee  does  not  pretend  that  he 
-ever  made  demand  tor  tbeae  goods,  either 
by  himself  or  agent,  and  met  with  refusal. 
TTiey  certainly  were  not  refused  to  Swear- 
Ingen,  and  the  only  o&er  evidence  loolclng 
towards  a  demand  was  a  request  of  the 
local  attorney  for  paj^,  not  for  the  goods, 
a  short  time  before  the  Institution  of  the 
snlt.  It  was  therefore  error  for  the  court 
to  give  this  charge.  If,  however,  the  evl- 
4lence  should  show  a  conversion  without  a 
tlemand,  we  might  sustain  the  Judgment  up- 
on the  ground  that  the  court's  error  was 
tiarmlesB,  and  we  have  carefully  searched 
the  record  with  this  view.  It  wm  be  con- 
•ceded  that  a  conversion  by  the  carrier  must 
l>e  shown  in  some  way  to  sustain  this  suit. 
TWs  Is  sometimes  shown  by  a  delivery  itnde 
4o  a,  wrong  peraon.     Bailway  CSo.  T.  Heiden- 


heimer,  82  Tex.  201.  17  &  W.  Bep,  «08; 
Roberts  v.  Xarboro,  41  Tex.  449;  Bailway 
Co.  V.  Adams,  40  Tex.  74&  If  this  should 
appear,  no  demand  would  be  necessary,  be- 
cause the  evidence  of  the  conversion  would 
be  complete  without  it.  A  conversion  may 
also  be  shown  by  a  demand  made  by  the 
proper  person,  and  a  refusal  by  the  carrier 
without  lawful  excuse.  Bish.  Ntntcont.  Law, 
i  400.  We  have,  however,  Iteen  unable  to 
find  sufficient  evidence  of  a  conversion  by 
appellant  In  ^ther  of  these  ways  to  authorisse 
us  to  disregard  the  charge  of  the  court  upon 
the  ground  that  no  other  verdict  could  have 
been  rendered.  We  have  called  attention 
above  to  the  only  evidence  of  a  demand,  aud 
the  only  evidence  of  a  delivery  to  a  wrong 
person  is  contained  in  the  statement  of  ap- 
pellee "that  Just  before  the  bringing  of  this 
suit  he  got  defendant's  local  attorney  at 
Meridian  to  write  to  the  defendant,  and  see 
if  he  could  get  pay  for  said  casing,  but  tliat 
defendant  claimed  that  it  had  been  deliv- 
ered on  an  order,  and  refused  to  pay  him." 
This  testimony,  unobjected  to,  would  prob- 
ably require  appellant  to  show  to  whom  thla 
delivery  was  made,  and,  in  the  absence  ot 
such  showing,  if  properly  submitted  to  the 
JUQT,  might  sustain  a  flnt^ing  against  it,  but 
is  clearly  not  sufficient  to  authorize  us  to 
sustain  the  Judgment  in  the  absence  of  such 
submission.  If  it  be  contended  that  appel- 
lant's answer  admits  a  delivery  to  Swear- 
lugen  as  agent  of  Benley,  the  evidence  would 
at  least  require  the  submission  to  the  Jury 
of  the  question  of  his  authority  to  receive 
it.  If  it  would  not  require  a  finding  that  he 
had  such  authority.  The  Judgment  must  be 
reversed,  and  the  cause  remanded  for  a  new 
b-ial. 


FAQGARD  v.  WILLrATIinSON. 
(Conrt  of  Civil  Appeals  of  Texas.    Oct.  18, 
1898.) 
Akbitbation— Obax  Aoreemekt— Pesdisg  StriT. 
Difittriet    conrt    rule    No.    47,    providing 
that  no  aKreement  between   attorneys  or  par- 
ties toacbin);  any  suit  pending  will  be  enforced 
unle.ss  in  writing  and  filed  as  part  of  the  rec- 
ord, does  not  forbid  an  oral  agreement  for  ar- 
bitration of  matters  in  controversy  in  a  pend- 
ing suit. 

Appeal  from  Boaque  county  court;  W.  B. 
Thompson,  Judge. 

Action  by  J.  W.  WlHlamBon  against  J.  W. 
Faggard  for  damages  for  breach  of  contract 
Judgment  for  plalntifl.  Defoidant  appeals. 
Kereraed. 

Lockett  &  Kimball,  for  appellant.  S.  H. 
Lnmpkln,  for  appellee. 

HEAD,  J.  The  following  statement  of  the 
nature  and  result  of  the  suit  token  from  ai)- 
pellant's  brief  we  have  found  to  be  full  and 
correct,  viz.:  "This  suit  was  brought  by  Wil- 
liamson as  plaintiff  again.<it  Paggard  as  de- 
fendant to  recover  damages  for  an  alleged 
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breach  of  a  verbal  contract  entered  into  by 
the  parties  for  the  maldng  of  a  crop  on 
defendant's  farm,  the  terms  of  which  were, 
in  substance,  that  defendant  should  furnish 
the  land,  and  a  dwelling  house  for  plaintllT 
and  his  family,  and  all  the  seed,  tools,  team, 
and  feed,  and  the  labor  of  himself  and 
nephew,  and  that  plaintiff  should  move  upon 
the  farm  and  furnish  the  labor  of  himself 
and  son,  and  the  assistance  of  his  wife,  when 
necessary.  Plaintiff  was  to  have  one-third 
and  defendant  two-thirds  of  the  crop  made, 
which  was  to  be  gathered  jointly,  except  that 
each  party  was  to  gather  his  own  share  of 
the  cotton  crop.  The  foregoing  comprises 
the  contract  as  set  out  in  plalnllft's  petition, 
and  so  far  is  supported  by  the  tpstimony  of 
both  parties.  But  on  the  trial  of  the  cause 
it  was  developed  that  the  contract  embraced, 
l)eside8  the  stipulations  in  regard  to  making 
a  crop,  an  agreement  for  the  raising  of  mon- 
ey on  defendant's  land,  which  was  the  orig- 
inal object  of  the  contract,  and  according  to 
the  terms  of  which  defendant  was  to  convey 
the  land  to  plaintiff,  who  was  to  endeavor 
to  obtain  a  loan  on  it,  and  was  then  to  recon- 
vey  it  to  defendant  Defendant  also  claimed 
that  plaintiff  agreed  to  furnish  a  horse  and 
ox,  and  the  labor  of  all  his  children,  when 
needed,  in  the  crop.  Plaintiff  alleged  that 
defendant  withdrew  his  teams,  and  so  forced  i 
him  to  abandon  the  contract  and  quit  the 
farm  after  he  had  done  several-  months' 
work.  Defendant  testified  that  plaintiff,  aft- 
er being  put  in  possession  of  the  farm,  re- 
fused to  reconvey  the  land  as  he  had  agreed 
to  do,  and  that  this  constituted  the  original 
breach  of  the  contract.  After  demuiTers, 
general  and  special,  on  both  sides,  had  been 
disposed  of,  a  trial  was  had  before  a  Juit, 
who  rendered  a  verdict  for  plaintiff  for  $2(50.- 
28,  and  judgment  was  entered  aceoi-diugly." 

We  are  of  opinion  the  court  below  erred 
in  sustaining  appellee's  exception  to  that 
part  of  appellant's  answer  pleading  an  ar- 
bitration and  award  as  to  the  matters  In 
controversy  since  the  institution  of  the  suit. 
It  seems  the  court  held  the  agreement  for 
the  arbitration  to  be  invalid  under  rule  47 
for  the  government  of  the  district  courts, 
because  not  In  writing.  This  rule  reads: 
"No  agreement  between  attorneys  or  parties 
touching  any  suit  pending  will  be  enforced, 
unless  it  be  in  writing,  signed  and  filed  with 
the  papers  as  part  of  the  record,  or  unless 
it  be  made  In  open  court  and  entered  of 
record."  In  Wells  v.  Lane,  15  Wend.  99,  a 
similar  rule  was  held  not  to  prohibit  an  oral 
agreement  to  arbitrate  a  pending  suit  We 
believe  the  uniform  construction  placed  up- 
on this  rule  by  the  profession  has  been  that 
it  applies  to  proceedings  in  the  conduct  of 
the  case  In  court,  and  does  not  prc^blt  oral 
agreements  for  the  settlement  of  the  mat- 
ters in  controversy  outside  of  the  suit  The 
construction  contended  for  by  appellee  would 
prohibit  even  evidence  of  payment  unless  a 


written  receipt  be  taken  and  filed  in  cuu 
pUance  with  the  rule.  The  tendency  ot  our 
supreme  court  has  been  to  construe  this  ruic 
to  be  dlrectMy,  rather  than  mandatory.  Wil- 
liams V.  Huling,  43  Tex.  113;  Cnpt  v.  Stubb*. 
68  Tex.  225,  4  S.  W.  Rep.  467;  Jenkins  v. 
Adams,  71  Tex.  1,  8  S.  W.  Rep.  603;  Kohn 
V.  Washer,  69  Tex.  67,  6  S.  W.  Rep.  JKl. 
That  a  common-law  arbitration  Is  binding  in 
this  state  does  not  seem  to  be  denied.  Myers 
V.  Easterwood,  60  Tex.  107.  In  fact  our 
Statute  expressly  provides  that  "nothing  hert-- 
in  shall  be  construed  as  affecting  the  exist- 
ing light  of  parties  to  arbitrate  their  differ- 
ences in  such  other  mode  as  they  may  select. 
1  Sayles'  Civil  St  art  56.  Neither  can  it  In- 
questioned  but  that  this  right  extends  to 
pending  suits.  Myers  v.  Easterwood,  sapra. 
"Ftat  an  oral  submission  to  arUtration,  when 
not  in  conflict  with  statute  of  frauds,  Is 
binding  at  common  law  cannot  be  controvert- 
ed. Morse,  Arb.  50;  1  Amer.  &  Eng.  Enc. 
Law,  055.  That  pext  of  the  contract  br 
which  appellee  agreed  to  convey  to  appel- 
lant the  land  conveyed  to  him  for  the  pur- 
pose of  effecting  a  loan  upon  it  not  having 
been  pleaded  by  either  of  the  parties,  was 
correctly  ignored  by  the  court.  The  other 
assignments  relate  to  errors  that  win  prob- 
ably not  occur  upon  another  trial,  and  will 
therefore  not  be  considered.  The  Judgment 
of  the  conrt  below  is  reversed,  and  the  canst- 
i-emanded. 


HBRNDON  V.  CAMPBELL. 

(Conrt  of  Civil  Appeals  of  Texas.    June  16, 

1893.) 

COSTEMPT— PUSISHMENT— StHIKINO  PLBADISG 
FROM  FlI^SS. 

Where  a  petition  filed  in  a  court  con- 
tains Bcandnlons  matter  reflecting  on  the  in- 
temity  of  the  judge  and  the  mast^  in  chan 
c>>ry  of  the  court,  it  may  he  Rtricken  from  the 
files  without  notice,  though  it  sets  up  a  go<K' 
oauso  of  action.    Pleasants,  J.,  dissenting. 

Appeal  from  district  court.  Smith  connty: 
Felix  J.McOord,  Judge. 

W.  S.  Hemdon  filed  a  petition  in  inter- 
vention against  T.  M.  Campbell,  receiver. 
From  an  order  striking  the  petition  from  the 
files,  petitioner  appeals.    Affirmed. 

Ben  B.  Coin  and  J.  M.  Herndon.  for  ap- 
pellant 

GARRETT,  C.  J.  W.  S.  Hemdon  filed  a 
petition  in  intervention  in  the  cause  of  Jay 
Gould  V.  International  &  G.  N.  R.  Co.,  pend- 
ing in  the  district  court  of  Smith  county, 
against  T.  M.  Campbell,  the  receiver  of  the 
property  of  the  defendant,  to  recover  a  bal- 
ance due  him  for  services  as  general  attomoy 
or  solicitor  for  the  receivership.  He  set  out 
in  said  petition  the  fact  and  nature  of  bis 
employment,  the  amount  of  compensation 
which  he  was  to  receive,  and  showed  that  a 
balance   remained   due    him,  for  which  he- 
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prayed  judgment  Plaintiff  alleged  that  he 
was  first  employed  by  T.  R.  Bonner  and  N. 
W.  Flnley,  who  were  then  receivers;  that 
afterwards  Finlcy  resigned,  and  J.  M.  Edily 
was  appointed  In  his  place,  wh^i  the  con- 
tract was  ratified  and  approved  by  the  Judge 
of  the  court;  that  Eddy  afterwards  died,  and 
T.  M.  Campbell,  the  defendant,  was  appoint- 
ed in  his  stead,  and  with  said  Bonner  rati- 
fied and  approved  the  services  of  plaintiff. 
He  further  alleged  "that  on  or  about  the 
27th  or  28th  of  March,  1891,  the  said  CJamp- 
bell  attempted  without  cause,  and  through 
the  direction  of  the  said  F.  J.  McCord,  upon 
some  false  reason,  to  discharge  plaintiff;  but 
on  March  29  or  30,  1891,  the  said  F.  J.  Mc- 
Cord and  T.  R.  Bonner,  in  the  presence  of 
others,  agreed,  and  then  and  there  said  Judge 
McCord  declared,  that  he  bad  directed  said 
Campbell  to  abolish  plaintiff's  office  and  dis- 
charge plaintiff,  bitt  then  and  there,  having 
le.imed  that  his  information  was  false,  he 
onlpred  said  Campbell  to  cancel,  vacate,  and 
withdraw  all  requests  to  plaintiff  to'  resign. 
And  the  said  Judge  McCord  stated  and  de- 
clared that  nothing  of  the  kind  should  occur 
again,  and,  further,  that  he  had  agreed,  when 
said  Oampbell  was  appointed  receiver,  that 
In  case  of  disagreement  between  T.  R.  Bon- 
ner and  said  Campb^  touching  any  matter 
of  the  receivership  that  the  same  should  not 
be  carried  Into  effect,  unless  the  court  took 
one  or  the  other  side  of  the  controversy;  and 
relying  on  the  honesty  of  the  court  and  his 
declarations  on  the  29th  of  March,  1891,  in 
favor  of  plaintiff,  this  plaintiff  continued  in 
the  swvice.  That  on  or  about  the  15th  or 
16th  of  August,  1891,  plaintiff,  having  per- 
formed all  the  duties  devolved  upon  him  to 
that  date,  asked  and  obtained  a  leave  of  ab- 
sence from  OoL  T.  R.  Bonner  for  three  weeks, 
or  until  district  court  in  September,  1891. 
Plaintiff  is  advised  and  believes,  and  so 
charKPS,  that  during  his  absence  and  with- 
out notice,  and  withwit  knowledg:e  or  consent 
of  T.  R.  Bonner,  on  or  about  the  21st  day  of 
August,  1891,  the  said  P.  J.  McCord,  T.  M. 
Campbell,  R.  N.  Stafford,  master  in  chan- 
cery, and  others  unknown  to  plaintiff  held  a 
secret  council  in  the  city  of  Tyler,  at  which, 
for  the  purpose  and  with  the  malicious  in- 
tent of  injuring  and  harrassing  plaintiff,  they 
then  and  there  agreed  and  decided  to  abolish 
the  office  of  general  solicitor  and  discharge 
this  plaintiff.  Plaintiff  avers  that  the  acts. 
If  they  were  so  performed,  of  said  McCord, 
Campbell,  and  Stafford,  were  malicious,  in 
utter  violation  of  the  contract  with  this 
plaintiff,  and  to  his  great  damage."  Plain- 
tiff also  alleged  that  the  court  and  the  mas- 
ter in  chancery,  by  reason  of  the  premises, 
were  disqualified  to  pass  upon  his  claim  for 
services;  wherefore  he  prayed  process  and 
notice  for  a  Judge  to  be  elected  or  appointed, 
etc  The  petition  is  signed,  "J.  M.  Herndon, 
Attorney.  W.  S.  Herndon,  Attorney,"  and 
was  filed  in  court  October  21,  1891.    On  Oc- 


tober 24,  1891,  tbe  d^endant,  Campbell,  by 
attorney  filed  a  motion  in  the  cause  showlng- 
tliat  said  petition  had  been  filed,  and  that 
In  it  was  set  out  very  many  false,  scandal- 
ous, impertinent,  and  outrageous  allegations 
and  insinuations  against  the  court,  the  Judge 
thereof,  R.  N.  Stafford,  master  in  chancei-y, 
and  the  receiver,  said  matters  not  being  per- 
tinent or  proper  In  any  wise  to  the  cause  of 
action  seemingly  set  out  in  the  said  petition 
In  intervention,  and  prayed  that  the  same  be 
stricken  from  the  files  and  from  the  docket, 
etc.,  and  that  said  J.  M.  Herndon  and  W.  S. 
Herndon  be  notified  to  appear  and  answer 
why  they  should  not  be  committed  for  con- 
tempt The  motion  came  on  to  be  heard  on 
the  same  day,  when  the  court  ordered  that 
the  petition  be  stricken  from  the  files,  and 
returned  to  W.  8.  Herndon  and  J.  M.  Hern- 
don, his  attorney;  also,  that  they  be  cited  to 
appear  and  show  cause  why  they  should  not 
be  punished  as  for  contempt  for  filing  the  peti- 
tion. Thereupon  plaintiff  filed  a  motion  to- 
vacate  said  order  of  court  and  to  reinstate 
his  Intervention,  for  the  reasons  substan- 
tially as  fol'ows:  "(1)  A goid and  va'td  cause 
of  action  was  set  out,  founded  upon  proper 
averments.  (2)  Process  had  not  been  issued' 
upon  the  petitlcm,  and  the  motion  to  dismiss 
the  same  was  taken  up  and  acted  on  ex 
parte,  without  notice  to  the  plaintiff.  (3) 
Plaintiff  was  denied  the  ri£^t  secured  to 
him  by  the  constitution  and  laws  of  this 
state  as  a  suitor  to  litigate  valuable  rights, 
in  the  district  comrt.  (4)  That  the  court  was 
disqualified  to  make  any  order  whatever  in 
said  cause  by  reason  of  the  averments  in 
the  petition."  Plaintiff's  motion  to  reinstate 
was  overruled,  and  he  has  appealed,  and  as- 
signed errors  as  above  shown  in  the  state- 
ment of  the  reasons  assigned  in  his  motion- 
why  the  cause  should  be  reinstated. 

rnie  matter  contained  In  the  petition  was- 
contemptuous.  It  reflected  upon  the  hon- 
esty of  the  court,  and  In  the  most  offensive 
manner  charged  the  judge  with  entering  in- 
to a  malicious  conspiracy  with  the  receiver 
and  master  in  chancery,  officers  of  the  courts 
to  abolish  the  office  of  general  solicitor,  and 
to  discharge  the  plaintiff  from  his  employ- 
ment and  averred  that  by  reason  of  the 
premises  the  court  and  the  master  in  chan- 
cery were  disqualified  to  pass  upon  plain- 
tiff's claim  for  services.  It  is  not  denied 
that  the  matter  is  contemptuous,  but  it  is 
contended  that  the  petition  should  not  be 
stricken  from  the  files  because  it  contained 
scandalous  matter.  In  other  words,  when 
a  pleading  li  filed  In  court  signed,  as  in  this 
case,  by  the  party  himself,  Impugning  the 
honesty  of  the  Judge  of  the  court,  and  speak- 
ing of  him  in  the  most  contemptuous  man- 
ner, it  is  the  duty  of  the  Judge  to  pick  out 
and  put  his  finger  on  the  language  which 
he  deems  contemptuous  and  order  It  ex- 
pimged.  However  sacred  the  rights  of  a  lit- 
igant may  be,  and  however  fearlessly  they 
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may  be  proeecuted,  there  can  be  no  qaea-  i 
tion  about  the  manner  In  which-  they  ghonld 
be  exercised  and  prosocated  before  the 
courts  of  the  country.  As  shown  by  the  au- 
thorities cited  by  api>e}lant,  the  proper  prac- 
tice seems  to  be  to  expunge  scandalous  and 
Indecent  matter  from  a  bill  or  petition  filed 
in  court;  but  an  examination  of  tlie  author- 
ities well  show  that  they  do  not  relate  to 
proceedings  in  contempt,  and  refer  only  to 
pleadinga  containing  matter  scandalous  and 
indecent  in  its  nature,  and  not  such  as  is 
written  of  the  court  and  In  cc«tempt  there- 
of, although  an  attorney  may  also  be  pro- 
ceeded against  as  for  contempt  of  the  court 
for  filing  a  petition  In  gross  rlolation  of  de- 
•cency  and  decorum,  as  held  In  Brown  ▼. 
Brown,  4  Ind.  627;  and  in  Sommers  v.  Tor- 
rey,  6  Paige,  53,  counsel  who  signed  a  plead- 
ing containing  scandalous  and  impertinent 
matter  was  held  to  be  guilty  of  a  contempt 
•of  the  court,  and  personally  liable  for  the 
-costs  of  expunging  the  matter.  We  do  not 
believe  that  the  court  is  conflnea  to  the  pun- 
ishment for  contempt  prescribed  by  the  stat- 
ute, if  it  be  a  punishment  therefor  to  order 
the  obnoxious  pleading  stricken  from  the 
iSIes,  for  courts  have  the  Inherent  right  to 
protect  themselves;  and  it  lias  been  held 
that  the  pimishment  prescribed  by  statute 
is  not  exclusive.  In  Re  WooUey,  11  Bush, 
■95,  the  right  of  a  legislature  to  Interfere  with 
the  manner  in  which  the  Judicial  department 
shall  protect  itself  is  doubted,  as  well  as  in 
Ex  parte  Robinson,  19  Wall.  510,  and  In  State 
V.  Morrill,  16  Ark.  384,  the  right  Is  denied. 
In  State  v.  Grallhe,  1  La.  Ann.  183,  the  de- 
fendant filed  In  the  supreme  court  a  petition 
and  brief  for  rehearing  In  a  cause  to  which 
he  was  a  party,  the  language  of  which  the 
court  held  to  be  extremely  disrespectful,  so 
that  the  court  could  not  consistently  receive 
a  brief  expressed  In  such  language.  It  or- 
dered the  brief  to  be  taken  off  of  the  files 
of  the  court  and  returned  to  the  plaintiff, 
and  on  the  next  day  ordered  an  attachment 
for  the  defendant,  returnable  next  day,  di- 
recting him  to  be  brought  before  the  court 
to  answer  for  a  contempt  Defendant  plead- 
ed as  res  adjudicata  the  order  of  the  court 
directing  the  application  for  rehearing  to  be 
taken  from  the  files  of  the  court,  but  the 
court,  by  a  decision  of  a  majority,  adjudged 
as  a  puuishmcnt  for  the  contempt  that  he 
be  fined  and  Imprisoned.  Justice  Slldell  dis- 
sented because  he  considered  that  the  pre- 
vious action  of  the  court  was  a  disposition 
of  the  matter,  but  the  right  of  the  court  to 
strike  the  motion  for  rehearing  from  the 
files  was  not  questioned  by  him,  and,  in  re- 
sponse to  the  contention  of  the  defendant 
that  the  order  Imposed  the  penalty  on  him 
of  denying  him  a  rehearing  In  the  cause,  it 
was  said  that  he  had  still  time  In  which  "to 
file  an  application  for  a  rehearing,  framed 
in  language  which  might  fully  explain  his 
legal   proposition,    without   expressioos  un- 


worthy of  himself  aa  a  cftSzen  a*d  of  the 
dignity  and  character  of  the  court."  In  the 
case  of  Sears  v.  StarWrd,  (Cal.)  16  Pac  Rep. 
531,  the  court  struck  out  a  brief  for  rehear- 
ing, set  aside  the  submission,  and  ordered 
that  the  appeal  be  dismissed,  tf  a  proper 
brief  was  not  filed  in  30  days.  The  Texa* 
court  of  appeals  ordered  a  printed  argiuntHit 
that  was  held  to  be  offensive  and  indeceot 
struck  from  the  files  and  returned  to  the 
writer.  4  Wlllson,  Civ.  Gas.  Ct  App.  281. 
It  matters  not  that  the  petition  filed  by  the 
appellant  showed  a  good  cause  of  action, 
for  although  he  is  guarantied  the  right  to 
bring  and  maintain  snits  by  the  laws  of  the 
state,  still  he  must  do  so  in  a  proper  man- 
ner. The  order  of  the  court  striking  the 
petition  from  the  files,  and  directing  tliat 
it  be  returned  to  him,  did  not  deprive  him 
of  that  right,  because  he  had  sufficient  time 
in  which  to  file  another;  but,  conceding  that 
he  had  not  time,  the  right  would  have  been 
lost  by  his  own  Inexcusable  act,  because  the 
offensive  matter  was  not  necessary  to  a 
proper  statement  of  appellant's  cause  of  ac- 
tion. Appellant  filed  the  petition  In  conrt 
under  his  own  signature,  and  was  not  ett- 
titled  to  notice  of  the  motion  to  strike  it 
out  The  Judge  could  tiave  ordered  it  strick- 
en out  as  soon  as  it  came  to  his  attentioo. 
and  was  not  boimd  to  wait  for  notice  to  the 
offending  person  or  a  motion  to  tliat  effccc 
He  could  have  stricken  It  out  on  his  own 
motion,  and  is  not  held  to  nny  reasons  al- 
leged in  the  motion  filed  therefor.  There  i* 
nothing  alleged  in  the  petition  to  show  that 
the  Judge  of  the  cotu-t  was  disqualified  to 
hear  and  determine  plaintiff's  cause  of  ac- 
tion. Const  art  5,  {  11;  Rev.  St  art  1090. 
There  was  no  error  in  the  action  of  the  di«- 
trict  court  in  ordering  the  petition  in  this 
case  to  be  stricken  from  the  files  and  re- 
turned to  the  plaintiff,  and  the  Judgment 
will  be  affirmed. 

fJune  29.  1893.^  • 
PLEASANTS,  J.,  (dissenting.)  Upon  the 
decision  of  this  cause  in  tills  court  on  the 
15th  of  the  present  month  the  undersigned 
did  not  concur  in  the  decision,  and  an- 
nounced Ills  dissent,  and  he  now  here  flies 
the  grounds  of  his  dissent  I  dissent  (1) 
because  the  law  of  this  state,  in  my  Jude- 
ment,  recognizes  no  other  punishment  for 
contempt  of  court  than  that  of  fine  or  im- 
prisonment or  both  fine  and  imprisonmeDt; 
and  (2)  because  the  dismiBsal  of  a  litigant's 
suit  by  order  of  the  court  as  a  pnnisliment 
for  contempt  is  a  deprivation  of  a  riglit 
guarantied  to  every  litigant  by  the  constitu- 
tion of  the  state;  and  (3)  because  such  pun- 
ishment is  inadequate  for  so  grave  an  of- 
fense as  that  of  contempt  of  court;  and. 
lastly,  because  such  punishment  savon  of 
the  personal  resentment  of  the  Judge  of  the 
court  towards  the  offender,  and  the  exhibi- 
tion of  such  paasiou  upon  tha  bench  is  to 
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bedeprecatedi  as  mibecomlns  Its  dignity,  and 
u  Incompatible  with  the  orderly  and  im- 
partial administration  of  pnbUc  Justice. 


COLLINS  et  al.  r.  DTJRW.UID  et  al. 

(Court  of  CiTil  Appeals  of  Texas.    Oct  21, 
1803.) 
Power  of  ArroKaxT  —  Ratification  o?  Unao- 
THOHizED  Sals — Etidbnck — Copies  oy  Deeds— 
Waivkb  of  Oubctioxs— Breaob  o»  Warbahtt 
— Dauagkb  I 

1.  A    power   of   attorney    anthoricintr    th«  I 
sale  of  a  laud  certificate  does  not  authorize  the 
aale  of  the  land  on  which  snch  certificate  is 
rabsequently  located. 

2.  The  failure  of  the  grantors  of  snch  pow- 
er of  attorney  to  commence  suit  in  trespass  to 
try  title  to  recover  the  land  until  nine  years 
after  the  execution  and  record  of  the  deed 
thereof  by  the  attorney  in  fact,  and  nntil  one 
Tear  after  the  execution  and  recording  of  a 
second  deed  by  such  attorney  of  the  same  land 
to  tlie  same  grantees,  to  correct  an  error  in  the 
description  in  the  first  deed  as  to  the  county  in 
wliicb  tba  land  is  situated,  is  insufficient  to 
constitnte  a  ratification  of  the  acts  of  such  at- 
torney in  fact. 

3.  In  trespass  to  try  titlO)  in  which  certain 
defendants  also  sued  their  codefendants  on  the 
w<irranty  contained  in  deeds  conveying  them 
parts  of  the  land  in  dispnte,  it  appeared  that 
there  was  filed  an  agreement  "by  piaintifF  and 
defendants"  that  dtner  party  might  read  from 
certified  copies  of  title  papers,  "This  agree- 
meat  to  become  binding  wnen  sanctioned  by 
all  of  the  defendants.''  It  was  originally 
siixned  by  snch  warrantors,  and  was  signed  by 
oue  of  the  warrantees  during  the  trial,  but  was 
not  signed  by  the  other  warrantee.  On  objec- 
tion being  made  by  the  warrantors  to  the  in- 
troduction in  evidence  of-  copies  of  ttieir  deeds 
to  Kuch  warrantees,  the  latter  stated  that  they 
knew  of  tlie  atrreement,  and  announced  that 
they  were  ready  for  trial,  relying  on  it  and 
aanetioning  it.  Htld,  that  there  was  a  waiver 
by  mch  warrantors  of  the  right  to  call  for  the 
original  deeds. 

4.  The  warrantees  are  entitled  to  recover 
from  the  warrantors  legal  interest  for  the  pe- 
riod during  which  they  were  liable  to  plaintiff 
for  rents  and  profits. 

Appeal  from  district  court,  Wichita  coun- 
ty; J.  A.  Templeton,  Special  Judge. 

Action  of  trespass  to  try  title  by  Adaline  | 
Dnrward  and  others  against  C.  F.  Collins,  . 
S.  X.  CoUins,  H.  Mosely,  Hugh  Elley,  and  j 
J.  G.  Hardin  in  which  defendants  Riley  and  i 
Hardin  also  sne  their  codefendants  CoUins  i 
as   warrantors    imder    deeds    conveying    to  i 
them  certain  parts  of  the  land  in  dispute. 
From  Judgments  in  favor  of  plaintifTs,  and 
in  favor  of  Riley  and  Hardin,  against  de- 
fendants   Collins,    the    latter    appeal.     Af- 
firmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  TARLTON,  C.  J.: 

Thhs  sfiit  in  trespai»  to  try  title  waB 
tntmgbt  by  the  appellees,  as  heirs  of  James 
B.  Bills,  to  recover  the  James  E.  Bllis  640- 
acre  survey,  (patent  No.  540,  vol.  3,)  lying  In 
Wichita  county,  from  S.  Y.  CoUins  and  C. 
F.  Collins,  Hugh  Riley,  and  H.  Mosely,  orig- 
inal defendants.  The  defendants  Collins,  in 
the  first  instance,  purchased  the  entire  tract 
in  controversy  from  T.  B.  Wheeler,  a  Ten- 
v.23s.w.no.ll— 36 


dee,  under  certain'  conveyances  executed  by 
Charles  I.  Evans,  for  himself  and  as  attor 
ney  in  fact  for  certain  persons  as  heirs  of 
Jnroes  B.  Bills.  After  their  purchase,  the 
detendonts  CoUins  sold  portions  of  the  tract, 
with  covenants  of  warranty,  and  accord' 
ingly  they  were  also  sued  as  warrantors  by 
their  codefendant  and  vendee  Hugh  Riley, 
and  by  another  vendee,  one  J.  Q.  Hardin, 
Who  himself  bad  been  sued  as  a  warrantor 
by  H.  Mosely,  the  remaining  original  de- 
fendant The  plaintiffs  recovered  judgment 
for  7&-90  of  the  land,  and  the  warrantees 
had  judgment  against  the  defendants  Ck>l- 
Uns.    These  alone  appeaL 

R.  B.  Huff  and  A.  A.  Hughes,  for  appel- 
lants.   James  B.  Goff,  for  appellees. 

TARLTON,  C.  J.,  (after  stating  the  facts.) 
The  appellants'  claim  to  the  land  rests  np<)n 
two  deeds,— the  one  dated  February  22,  1876, 
the  other  February  11,  1884,— executed  for 
the  purpose  of  curing  a  defect  in  the  for- 
mer, arising  out  of  a  description  of  the  land 
Uterein  as  in  Clay,  instead  of  as  in  Wil- 
barger, county.  Bach  purports  to  have 
been  executed  by  Charles  I.  Evans,  for  him- 
self and  as  attorney  in  fact  for  William  B. 
Weaver,  EUen  Weaver,  W.  8.  White,  Adaline 
Durvrard,  and  Alexander  Durward.  The  pow- 
er of  attorney,  dated  No<vember  18, 1872,  and 
i-elled  upon  as  the  source  of  authority  In 
Charles  I.  Bvaas  tor  the  execution  of  these 
deeds,  anthoylssed  him  "to  sue  for  and  recover, 
to  as>lgn>  alienate,  and  convey,  and  to  do  and 
perforo  for  us  and  in  our  names,  any  and 
all  o'Qier  acts  and  thfhgs  necessary  for  the 
recovery,  perfection,  alienation,  assignment, 
and  conveyance  of  two  land  certificates 
gtanted  to  the  heirs  of  James  B.  Ellis  as 
aftMvsald,— the  one  for  botmty  warrant  No. 
i),SOO,  for  1,920  acres,  the  other  donation 
warrant  No.  982,  for  640  acres  of  land,  both 
of  date  December  19,  1880,— and  one-third  of 
a  league  of  land  situated  in  the  county  of 
Haskell,  in  said  state  of  Texas,  and  patented 
to  the  heirs  of  J.  B.  Ellis,  tmder  patent  No. 
98.  of  date  October  21,  1862."  The  laud  in 
controversy  was  subsequently,  on  December 
4,  1873,  patented  to  the  heirs  of  James  B. 
laiis.  The  certificate  does  not  appear  to 
have  been  located  at  the  date  of  the  power 
of  attorney. 

The  question,  then,  arises  here,  under  ap- 
pellants' most  material  assignment  of  error, 
whether  a  power  of  attorney  authorizing  the 
sale  of  a  land  certificate  will  authorize  the 
sale  of  the  land  on  which  the  certificate  is 
subsequently  located.  Concurring  with  the 
trial  cotart,  we  answer  this  question  in  the 
negative.  Our  conclusion  rests  upon  the 
strictness  of  construction  to  which  powers 
of  attorney  are  subjected,  and  upon  the  doc- 
trine that  "the  authority  is  never  considered 
to  be  gi-eater  than  that  warranted  by  the 
language  of  the  instrument  or  indispensable 
to  the  effective  operation  of  such  authority. 
•    •    ♦    The  authority  given  is  not  extended 
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beyond  the  meaning  of  the  terms  in  which 
It  is  expressed."  1  DevL  Deeds,  g  358;  Frost 
▼.  (DatUe  Co.,  81  Tex.  505,  17  S.  W.  Rep.  52. 
A.  land  certificate,  while  it  "symbolizes  the 
rlKht"  to  acquire  land,  is  yet  but  personal 
property.  Barker  t.  Swenson,  68  Tex.  408, 
1  S.  W.  Rep.  117.  We  perceive  a  wide 
difference  between  a  mere  right  to  acquire 
land  and  the  land  Itself  afterwards  acquired 
by  virtue  of  that  right;  and  we  can  well  con- 
ceive that  an  owner  would  be  willing  to  au- 
thorize the  transfer  of  a  certificate  who, 
trom  considerations  of  a  changed  character 
and  a  greatly-Increased  value  in  the  prop- 
erty, would  refuse  the  delegation  of  authori- 
ty to  couT^  the  land  into  which  it  had 
meanwhile  been  merged.  In  Hermann  v. 
Reynolds,  52  Tex.  391,  it  was  held  that  a 
power  of  attorney  empowering  the  agent  to 
sell  two  iMunty  claims  of  the  principal,  "or 
any  land  that  may  be  secured  thereby,"  au- 
thorized the  conveyance  of  the  land  thus 
secured,  as  against  the  principal,  who  urged 
iu>  objection  to  the  want  of  authority.  We 
do  not  regard  the  opinion  in  that  case  as  in 
any  sense  conflicting  witU  the  view  here  ex- 
pressed. The  court  seems  to  nave  oeeu  care- 
ful to  emphasize  the  significant  expression 
"or  any  land  that  may  be  secured  thereby." 
The  conclusion  thus  announced  renders  It 
unnecessary  to  advert  to  the  first  assign- 
ment of  error,  complaining  of  the  exclusion 
of  the  deed  by  Charles  L  Bvans  to  T.  B. 
Wheeler,  of  date  Febmary  22,  1876.  The 
error  in  this  connection  complained  of  be- 
comes wholly  Immat^al,  because,  as  to  the 
grantors  therein  named  other  than  Evans, 
the  deed  was  without  authority,  for  the  rea- 
sons above  stated,  and  as  to  him  the  defend- 
ants, as  the  record  shows,  had  the  benefit 
of  a  conveyance  of  all  his  title  in  the  land. 
We  cannot,  under  the  evidence,  concur  with 
appellants  that  the  deeds  should  have  been 
admitted  for  the  purpose  of  showing  ratifi- 
cation by  the  parties  named  in  the  power 
of  attorney  of  the  acts  of  Evans.  The  mere 
lapse  of  time  from  the  execution  of  the  deed 
in  February,  1876,  and  its  registration  In 
March  of  that  year,  in  Haskell  county,  and 
the  execution  and  registration  in  Wichita 
county  of  the  subsequent  deed  in  February, 
1884,  to  the  institution  of  this  suit  in  Feb- 
ruary, 1885,  without  any  evidence  whatever 
of  knowledge  on  the  part  of  the  complain- 
ing grantors  In  the  power  of  attorney,  save 
such  as  may  be  inferred  from  the  registra- 
tion of  the  instruments,  could  not  suffice  to 
show  ratification. 

We  overrule  the  third  assignment  of  error, 
complaining  of  the  action  of  the  court  in  ad- 
mitting in  evidence  copies  of  deeds  from  C. 
F.  CoUins  and  S.  Y.  ColUus  to  the  defoid- 
ants  Hugh  Riley  and  J.  G.  Hardin.  It  ap- 
pears from  the  bill  of  exceptions  that  there 
was  on  file  an  agreement  in  writing  "by  the 
plaintiff  and  defendants  that  either  party 
may  read  from  the  deed  records  or  certified 
copies  therefrom  of  any  title  (tapers,  with- 


out accounting  for  originals,  or  filing 
among  the  papers  of  this  cause,  or  giviag 
notice  of  same;  this  agreement  to  becone 
binding  when  sanctioned  by  all  of  the  de- 
fendants." The  agreement  was  prepared  by 
the  plaintiffs,  and  in  the  first  instance  tagmei 
by  some  of  the  defendants  only,  indudiac 
however,  the  defendants  Co'illna.  It  seems 
not  to  have  been  signed  by  the  defendaat 
Riley,  and  to  have  been  signed  by  the  de- 
fendant Hardin  only  after  the  trial  com- 
menced. Ejach  of  these  defendants,  how- 
ever, on  objection  urged  by  the  defendants 
Collins  that  they  signed  it  with  the  plain- 
tiffs, and  did  not  tmderstand  it  to  be  aa 
agreement  among  the  defendants,  stated  t» 
the  court  that  he  knew  of  the  agreement, 
and  announced  ready  for  trial,  sanctioning 
It  and  relying  upon  it  This,  we  think,  was 
sufficient  evidence  of  a  waiver  of  the  filini: 
of  the  original  deeds  to  Justify  the  admission 
of  the  copies. 

Hardin  and  Riley  were  entitled  to  recover 
legal  interest  from  theh:  warrantors  for  the 
period  during  which  they  were  held  liable 
for  rents  and  profits.  Brown  v.  Hearon, 
66  Tex.  64,  17  S.  W.  Rep.  385.  AU  excen 
of  interest  ovw  such  Uabtllty,  awarded  br 
the  verdict,  seems  to  have  been  remitted  l? 
them.  We  therefore  overrule  the  fourth  as- 
signment of  error,  complaining  that  the  ver- 
dict awarded  them  8  per  cent  interest  from 
the  date  of  their  purchase  from  Collins. 

The  record  shows  that  Judgment  was  ren- 
dered in  favor  of  the  defendant  Bvom. 
against  the  defendant  Wheeler.  We  there- 
fore overrule  appellants'  final  assignment 
and  their  proposition  thereunder,  to  the 
effect  that  the  Judgment  faUed  to  dispose 
of  all  the  parties  and  issues  involved,  be- 
cause no  disposition  was  made  of  the  de- 
fendants named.  We  find  no  «T«r  In  dw 
Judgment  of  which  appellants  can  complain, 
and  it  is  affirmed. 


MEYBRS  et  al.  v.  JOKES. 

(Court  of  Civil  Appeals  of  Texas.    Oct  18, 

1808.) 

County  Cohrtb  —  Jcbjsdiction  —  Sale  of  Land 
Cektificatb  bt  Widow  —  Tbesfabs  to  Tax  Ti- 
tle—Evidekoi. 

1.  Where  an  acUon  was  brought  in  tlie 
couutf  court  to  establish  title  to  an  unlocated 
land  certificate,  and,  while  the  suit  was  pend- 
ing, a  porti<»  of  it  was  located,  a  judgment 
as  to  that  portion  was  void,  the  court  beiu; 
without  jurisdiction,  under  the  ooostitutioa,  of 
suits  "for  the  recovery  of  land." 

2.  Where  a  widow  transfers  her  latere* 
in  an  unlocated  land  certificate,  she  and  iier 
privies  alone,  and  not  her  husband's  adminis- 
trator, have  the  right  to  question  the  validit7 
thereof. 

3.  Under  Rev.    St  art   2252,   authorizinc 
I  county  clerks  to  give  certified  copies  of  their 

records,  a  certificate  of  a  county  clerk  that  m 
claims  had  been  filed  against  an  estate  Is  insd- 
raissible  in  evidence. 

4.  W'here   defendants   claim    title   to  lasd 
I  under  a  sale  of  a  land  certificate  by  the  wi<i«w 
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of  decedoit.  the  administrator,  to  establish  his 
claim  to  the  land,  meat  show  that  It  is  neces- 
sary to  pay  debts  of  decedent. 

Appeal  from  dlsti-lct  court,  Wichita  county; 
George  B.  Miller,  Judge. 

Trespass  to  try  title  by  W.  S.  Jones,  ad- 
ministrator of  Jewe  Mnmford,  deceased, 
against  G.  L.  Meyers  and  others.  Judgment 
for  plaintlfF.     Defuudants  appeal    Berersed. 

Robert  E.  Huff,  for  appellants.  Garrlgan 
&  Hughes,  for  appellee. 

HEAD,  J.  This  suit  was  Instituted  by 
appellee  as  administrator  of  the  estate  of 
Jesse  Mumford,  deceased,  to  recover  of  ap- 
pellants the  title  and  possession  of  the  66 
acres  In  controversy,  which  was  located  and 
patented  by  virtue  of  a  1,280-acre  certificate. 
Issued  to  said  Jesse  Mumf<»:d,  under  the  act 
of  March  15,  1S81.  Appellants  claim  under 
an  alleged  verbal  transfer  of  this  certificate 
by  the  grantee  In  his  lifetime  to  Foul^,  Kerr 
&  Co.;  also  tmder  a  written  transfer  to  the 
same  parties,  made  by  Eldora  Mumford, 
surviving  wife  of  the  grantee,  after  his 
death;  also  under  a  judgment  of  the  coun- 
ty court  of  Milam  county  In  favor  of 
said  Fouler,  Kerr  &  Co.,  against  the  sur- 
viving wife  and  heirs  of  Jesse  Mumford, 
purporting  to  establish  their  title  to  the 
certificate  by  reason  of  their  verbal  pur- 
chase aforesaid.  The  suit  in  which  this 
lodgment  was  rendered  was  instituted  be- 
fore the  location  of  the  certificate,  and  be- 
fore administration  upon  Mumford's  estate, 
but  the  decree  was  not  rendered  until  after 
appellee  was  granted  letters  of  administra- 
tion, nor  untU  after  the  location  of  the  land 
in  controversy.  This  land  was  located  by 
the  appellant  Huff  for  himself,  under  the 
belief  that  his  vendors  were  the  owners  of 
the  entire  certificate. 

We  hicline  to  the  opinion  that  the  Judg- 
ment rendered  by  the  county  court  of  Milam 
county  after  the  location  of  this  land,  al- 
though the  suit  was  commenced  before  sucB 
location,  was  a  nullity  as  to  It,  and  there 
was  therefore  no  error  in  its  exclusion  by 
the  court  below.  The  language  of  the  con- 
stitution is  that  the  county  court  shall  not 
have  Juitodiotion  of  any  suit  "for  the  recov- 
ery of  lands,  nor  of  suits  for  the  enforce- 
moit  of  liens  upon  land;"  and  we  think, 
after  the  location  of  the  certificate,  that  suit 
became  in  effect  a  suit  for  the  recovery  of 
land  of  which  the  county  court  no  longer 
had  jurisdiction.  This,  of  course,  does  not 
i^ply  to  that  part  of  the  certificate  unlo- 
cated  at  the  time  of  the  rendition  of  the 
judgment 

We  think  the  c<rart  erredt  in  submitting 
to  the  jury  any  question  as  to  the  validity 
or  effect  of  the  transfer  from  Bldora  Mum- 
ford to  Fonlo-,  Kerr  &  Co.  This  transfer 
was  in  writing,  and  upon  its  face  would  have 
the  effect  to  convey  all  her  interest  in  the 


certificate,  and  the  administrator  of  her  hus- 
band would  have  no  rigiit  to  assert  fraud 
nor  want  of  consideration  in  its  procure- 
ment Either  she  or  those  in  privity  with 
her  must  do  this.  Appellants  must  there- 
fwe  in  this  suit  be  treated  as  ovniing  her 
interest  In  the  certificate  at  the  time  of  its 
location,  and,  as  this  interest  was  mudi  more 
than  the  land  in  controversy,  we  think  it 
follows  that  the  court  erred  in  charging  the 
jury  that  the  defendants  would  In  no  event 
be  entitled  to  more  than  one-third  of  the 
land  by  reason  of  this  transfer.  The  gen- 
eral rule  is  that  where  the  owner  of  an  un- 
divided Interest  In  a  land  certificate  locates 
no  more  than  his  interest  for  himself,  and 
pays  the  expense  of  such  location  and  pro- 
curing the  patent  this  is.  In  effect  ft  parti- 
tion, and  he  is  entitled  to  all  of  the  land, 
and  not  simply  his  proportionate  share. 
Farrls  v.  Qllbert  00  Tex.  356;  Glasscock  v. 
Hughes,  65  Tex.  479;  Kirby  v.  Estill,  78 
Tex.  426,  14  S.  W.  Rep.  695.  This  is  not 
In  conflict  with  the  holding  that  where  a 
part  of  the  certificate  has  already^  been  lo- 
cated for  all  of  the  tenants,  one  of  them 
cannot  repudiate  his  interest  in  such  loca- 
tion, and  locate  the  remainder  for  himself. 
Kh-by  T.  Bstill,  75  Tex.  484,  12  S.  W.  Rep. 
807. 

The  court  did  not  err  in  refusing  to  ad- 
mit in  evidence  the  certificate  of  the  county 
clerk  of  Bell  county  that  no  claims  had 
been  filed  against  the  estate  of  Jesse  Mum- 
ford. These  officers  are  authorized  to  give 
certified  copies  of  their  records,  (Rev.  St. 
art  2252.)  but  we  find  no  statuto  makinj; 
their  ex  parte  certificates  as  to  facts  not 
existing  admissible  in  evidence.  The  keeper 
of  the  records  should  be  used  as  a  wit- 
ness in  the  usual  way  to  prove  that  nn  in- 
strument has  not  been  filed.  Edwards  v. 
Barwlse,  69  Tex.  84,  6  S.  W.  Rep.  677.  But, 
in  this  case,  was  the  burden  on  appellants 
to  make  this  proof?  In  Mitdiell  v.  DeWitt, 
20  Tex.  294,  it  Is  very  clearly  held  that  a 
surviving  »vito  has  the  right  to  8«11  her 
Interest  in  tlie  land,  subject,  however,  to 
the  right  of  the  administrator  of  lUo  hus- 
l)and  to  subject  it  to  thvj  payment  of  debts 
and  the  expense  of  administration,  lii 
that  case  the  contest  was  between  \hn 
purchaser  from  the  wife  and  a  purchaser 
at  the  administrator's  sale,  and  the'  latter 
was  held  to  have  the  superior  right.  No 
question  was  raised  as  to  the  burden  of 
proof  in  a  suit  brought  by  the  administrator 
to  recover  the  land  from  a  purchaser  from  an 
heir.  In  Morris  v.  Halbert  36  Tex.  19.  the 
controversy  was  also  between  a  p\irclin.>=er 
from  the  administrator  and  a  prior  purchaser 
from  an  heir,  .and  the  latter  was  held  to  have 
tile  bettw  title,  upon  tiie  ground  that  the  es- 
tate was  solvent,  and  it  was  the  duty  of  the 
administrator  to  first  appropriate  all  the  other 
property,  and,  had  this  been  done,  there 
woiuld  have  been  no  necessity  for  the  sale 
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of  the  land  in  queatlam.  Tbe  opinion  In 
tbat  case  i>erhaps  goes  furthw  in  some  re- 
Bpects  in  placing  tbe  bnrd^i  upon  the  pnr- 
cliaaar  from  the  admlotetrator  where  there 
has  be^i  a  sale  bj  him  under  orders  of  the 
iwoper  court  than  we  would  be  disposed 
to  approye^  and  certainly  goes  further  than  it 
is  necessary  for  us  to  go  to  haiA  that,  where 
the  administrator  before  sale  sediB  to  eyict 
a  purchaser  from  the  heir,  he  should  show 
affirmatively  that  the  land  he  seeks  to  re- 
coTer  is  needed  for  the  tmrposetB  of  the  ad- 
ministration. In  Chubb  t.  Johnson,  11  Tex. 
4(19,  the  administratrix  sued  to  recover  land 
she  liad  sold  as  sole  heir  while  the  admin- 
istration was  pending,  and  it  was  held  she 
could  not  reoov«c,  because  she  neither  al- 
leged nor  proved  that  the  land  would  be 
needed  to  pay  debts  ot  the  estate;  and.  In 
answer  to  the  suggestion  that  the  court 
should  presume  debts  from  the  fact  at  an 
administration  still  pending,  it  whs  held  that 
Inaamnch  as  the  administration  had  been 
pending  for  neer  three  years  at  the  time  the 
sale  as  heir  was  made^  the  preeumptton 
would  be  that  there  were  n»  debts.  Apv^ 
lee,  it  seems,  was  appointed  adniliiistrator 
of  the  estate  of  Jesse  Mumford  In  Ifareli, 
188S,  and  his  petition  in  ttils  case  was  not 
tiled  until  December  29,  1890;  and,  if  ap- 
pellants are  able  to  sustain  their  dalm  as 
purchasers  ftom  the  wife  before  mipdlee 
can  take  the  land  frwn  them,  he  must  show 
that  it  wlU  be  neeeasarr  to  satisfy  prior 
claims  nnder  sdmlnistration  proceedings;  in 
other  words,  he  mast  reeov»  it  for  the  bene- 
tit  of  creditora  of  the  estate,  and  not  for 
heirs  who  could  noit  recover  in  their  own 
names.  The  claims  «f  creditiai*  of  the  es- 
tate,  if  any  there  be,  woold  l>e  snperior  to 
that  of  a  purchaser  from  an  heir,  and,  if 
the  administrator  rtiows  that  he  represents 
this  class,  he  could  reeovo*  as  against  ap- 
pellants' claim  mider  Bldora  Mumford;  but 
tf  appellants  located  their  part  of  the  eertlfl- 
cate  derived  from  Eldora  Mumford  upon 
the  land  in  controversy,  so  as  to  entitle  tiiem 
to  all  of  H  under  the  circumstances  herein- 
before indicated,  their  daim  would  be  su- 
perior to  the  othw  heirs  of  the  estate,  and, 
tf  the  administrator  only  represents  such 
heirs  in  this  suit,  he  should  not  be  allowed 
to  recover  against  those  having  a  better 
right.  The  other  assignments  of  error  need 
not  be  considered.  We  conclude  the  Judg- 
ment of  the  court  below  should  be  reversed, 
and  the  cause  remanded  for  a  new  trlsL 


WBSTBffiN  UNION  TKU  CO.  v.  KEBR. 

(Ooart  of  avil  Appeals  of  Tnas.    Oct.  19, 

1393.) 

ComnwiTT  Propbbtt  —  Rtohts  of  Survivor  — 

MOXDBXJVKST  or  TbIiSOIIAII-— Mbtttai.  AKeniBK. 

1.  A  wife,  snrviTlng  her  hnsband,  may, 
before  administration  ia  inunted  ou  his  estate, 
sue  on  a  cause  of  action  which  accrued  to  the 


hnsband  during  his  life;  and  wliich,  surrinn; 
to  the  commnnity  estate,  is  subject  to  admin- 
istration  for  the  payment  of  his  debts. 

2.  The  sender  of  a  telegram  cannot  recoT- 
er  for  mental  anguish  caused  by  nonddireiy 
thereof,  where  it  is  sent  in  the  naioe  of  another 
person,  and  there  is  nothine  in  it,  or  the  oir- 
camstances  attending  its  delivery  to  defeudant 
Qonipany,  to  give  nonce  of  any  interest  thernn 
on  the  part  of  the  aeada,  or  to  excite  inquiry 
in  that  regard. 

Appeal  from  district  court,  Colorado  county; 
George  McCormlck.  Judge. 

Action  by  MoUie  J.  Kerr  against  the  West- 
ern Union  Telegraph  Company.  From  s 
JudgmMit  for  plaintiff,  defendant  appe.ilii. 
Beveraed. 

Walton,  HID  &  Walttm,  for  appellant. 
Foard,  lliompson  &  Townsend,  for  appelltv. 

WILLIAMS,  J.  ThU  is  an  appeal  from  a 
Judgment  in  favor  of  appellee  against  appel- 
lant for  damages  for  negligent  failure  of  the 
latter  to  deliver  a  telegraphic  dlspatdi.  Tlic 
drcomstances  out  of  which  the  action  arose 
were  as  fc^ows:  Dr.  Kot,  the  husband  uf 
appellee^  was  ill  at  his  home  at  Waelder, 
Tex.,  and  had  secured  the  services  of  Dr. 
Jones,  of  Gonaales,  as  his  physician.  Dr. 
Jones  had  visited  Dr.  Kerr,  and  had  pro- 
scribed a  coarse  of  treatment,  and  had  re- 
turned to  his  home  at  Gonzales,  leaving  Dr. 
Henderson,  of  Waelder,  in  clmrge  of  the 
patient,  with  directions  to  administer  ibe 
remedies  prescribed,  and  with  Instructiona 
that  in  case  the  patient's  condition  should 
grow  worse,  to  tdegraph  him,  (Dr.  Jones.) 
in  order  that  be  might  return.  On  April  lu, 
1891,  Dr.  HoideraoB  and  Mrs.  Kerr  became 
alarmed  at  the  unfttvorable  progress  of  the 
dlsesse,  and  Dr.  Henderson  delivered  to  tbe 
agent  of  appellant  at  Waelder  the  f(^owing 
message  for  transmission:  "To  Dr.  J.  C. 
Jones,  Gonzales,  Texas.  Gome  at  <Mice,  if 
able,  to  see  Dr.  Kerr.  [Signed]  J.  M.  Hen- 
derson." This  message  was  iu>t  delivered  to 
Dr.  Jones  at  Gonzales  until  th^  next  day. 
The  exact  time  of  day  at  which  the  delivery 
took  pTbxM  ia  involved  in  a  conflict  of  twti- 
mony. 

This  suit  was  brought  by  appellee  to  re- 
covo:  compensation  for  mental  anxiety  and 
suspense  experienced  by  herself,  as  the  re- 
sult of  the  failure  of  Dr.  Jones  to  arrive,  as 
she  expected.  She  alleged  that  the  message 
was  sent  by  Dr.  Henderson  as  her  ag«it,  au<l 
for  her  benefit  and  the  petition  charged  that 
the  operator  at  Waelder  "was  well  aware 
of  the  imi>ortance  of  said  telegram  at  the 
time;"  but  there  was  no  allegation  that  the 
agent  knew  that  Dr.  Henderson  was  acting 
as  the  agent  of  Mrs.  Kerr,  or  that  the  tele- 
gram was  Intended  for  her  boueflt.  It  ap- 
peare<^  from  the  petition  that  the  cause  of 
action  accrued  dtulng  the  lifetime  of  Dr. 
Kerr,  and  that  the  sickness  from  which  be 
was  suffering  at  the  time  resulted  in  bis 
death.  Defeudant  demurred  generally  and 
excepted  specially  to  the  petition,  on  the 
grounds,  among  others,  first  that  plaintiff 
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coold  not  maintain  tbe  action,  Imumnch  as 
the  right  of  recovery,  if  any,  belonged  to  the 
comuranity  estate  of  berself  and  ber  de- 
c:eased  husband,  and  there  was  no  allega- 
tion as  to  whether  or  not  the  husband  left 
children,  and*  -whether  or  not  there  was  an 
administration,  or  necessity  for  one,  upon  his 
estate;  and,  second,  that  tbe  damages  claim- 
ed from  mental  suffering,  resoltlng  to  her 
from  the  nondelivery  of  thie  message,  did  not 
appear  to  have  been  within  the  oontemplar 
tion  of  the  parties.  The  as8ignm«its  which 
present  as  error  the  overruling  of  tbe  general 
demnrrer  and  these  exceptions  raise  the  prin- 
cipal questions  involved  In  this  appeal. 

First.  A  cause  of  action  which  accrues  tat 
a  wrong  to  the  wife,  before  the  death  of  the 
btisband,  is  andoubtedly  the  common  larop- 
erty  of  both.  Eailway  Co.  v.  Burnett,  «1 
Tex.  638;  Railway  Co.  v.  Helm,  84  Tex.  147; 
Potts  T.  Telegraph  Ca,  82  Tex.  545,  18  8. 
W.  Rep.  604.  The  Qnestlon  here  presented 
-was  raised  and  was  Involved  in  the  decision 
in  the  case  last  cited,  and  was  decided 
agninst  the  position  of  appellant  The  bns- 
band,  while  living,  is  the  manager  and  rep- 
resentative of  the  community  estate,  and 
■nits  for  tiie  enforcement  of  rights  which 
belong  to  it  most  be  brought  by  him.  After 
bis  death,  the  wife,  who  survives  him,  is 
placed  by  tbe  law.  In  most  respects,  in  tbe 
attitude  of  a  surviving  partner.  As  such, 
she  may  retain  posseaston  of  the  common 
estate,  and  may  pay  debts  with  which  it 
Is  chargeable,  and  for  this  purpose  may  dis- 
pose of  assets  of  which  it  is  constitated. 
She  may  be  sued  by  creditors  holding  debts 
a^oUnst  the  community  estate,  and  Judg- 
ments against  her  will  establish  charges 
against  It,  and  may  be  satisfied  out  of  it. 
Carter  v.  Conner,  60  Tex.  52;  HoUlngsworth 
T.  Davis,  62  Tex.  438;  Leatherwood  v.  Ar- 
nold, 66  Tex.  414,  1  S.  W.  Rep.  173.  She 
may  exercise  this  control  over  the  communi- 
ty estate  until  tbe  appointment  of  an  admin- 
istrator' upon  the  estate  of  her  husband. 
Having  these  powers,  and  being  subject  to 
these  Habllltles,  It  would  seem  to  follow  nec- 
essarily that  she  should  be  allowed  to  bring 
suits  to  collect  and  preserve  the  community 
estate.  Even  heirs  may  bring  such  actions 
as  are  necessary  to  preserve  the  estate  inher- 
ited from  tbe  ancestor.  WaQcer  t.  Aber- 
crombie,  61  Tex.  68.  The  survivor  of  tbe 
marital  partnership  does  not  occupy  to  the 
estate  the  relation  simply  of  an  heir.  His 
or  ber  rights  and  powers  are  not  derived 
from  tbe  deceased  by  inheritance,  but  orig- 
inate in  the  acquisition  of  the  community 
property  under  the  laws  by  which  the  title 
and  iwwers  of  the  husband  and  wife  are 
defined.  Tbe  roles  of  law  which  limit  the 
rights  of  bdrs  to  sue  are  not  altogether  ap- 
plicable. Ordinarily,  heirs  cannot  sue  upon 
a  cause  of  action  which  accrued  to  the  an- 
cestor, but  suit  must  be  brought  by  an  ad- 
ministrator or  executor.  But  an  administra- 
tioD  is  only  necessary  in  order  to  pay  debts. 


'  la  case  of  a  coiuniuulty  -estate,  where  one  of 
the  spouses  svin'ives,  if  debts  exist,  that  vo^ 
fact  would  authorize  such  survivor  to  devote 
to  their  payment  the  community  prope-tj', 
and  the  power  to  collect  the  assets  for  that 
purpose  would  result.  Children  of  a  de- 
ceased husband,  it  is  true,  would  inherit  his 
half  tnterest  in  community  property,  bnt 
would  Inherit  It  subject  to  the  wife's  power 
to  control  It  for  the  purposes  indicated.  In 
tbe  exercise  of  the  power  conferred  upon 
ber  by  law  in  tbe.  management  of  the  com- 
miuity  estate,  tbe  surviving  wife  holds  the 
position  of  a  trustee  for  the  heirs  of  the  de- 
ceased husband.  Lampldn  v.  Murrell,  46 
Tex.  51.  In  the  case  of  Carter  v.  Conner,  60 
Tex.  GO,  Chief  Justice  WilUe,  speaking  of 
Woodley  r.  Adams,  SS  Tex.  530, 631,  uses  this 
language:  "In  tbe  case  last  cited  this  court 
strungly  assert  the  doetiini^  of  this  opinion 
in  reference  to  suits  and  Judgments  against 
the  survivor  in  community,  •  •  •  and  say 
that  Judgments  rendered  for  and  against 
■och  survivor  would  be  as  binding  upon 
those  claiming  through  the  deceased  member 
as  though  such  heirs  were  parties  to  the  rec- 
ord." Our  oimcluaion  is  that,  admitting  that 
such  cause  of  action  as  accrued  to  the  bus- 
band  out  of  the  facts  alleged  would  survive 
to  hit  legal  rei^resentatlves,  and  become  sub- 
ject to  administration  for  the  payment  of 
debts,  which,  however,  we  do  not  decide, 
tbe  suit  may  be  maintained  by  the  wife  as 
the  snrvlvor  of  the  marriage,  so  long  as  there 
is  no  administration;  and  that,  if  there  was 
an  administration  in  this  case,  it  was  incum- 
bent on  the  defendant  to  plead  and  prove  it 
inasmuch  as  the  facts  alleged  showed,  prima 
facie,  a  rl^t  of  action  in  the  i^lntiff. 
Whether  or  not  an  administration  would  su- 
persede plaintiff's  right  of  action,  we  need 
not  determine. 

Second.  The  telegram,  according  to  tbe  pe- 
tition, was  sent  by  the  agent  of  appellee  for 
ber  benefit.  A  breach  of  the  contract  thus 
made  would  give  rise  to  a  cause  of  action 
for  damages  legitimately  resulting.  Tliat  this 
is  true,  if  Henderson  acted  as  plaintiff's 
agent,  appellant's  counsd  does  not  doiy. 
Tbe  second  question  presented  does  not  in- 
volve a  denial  of  the  right  of  an  undisclosed 
principal  to  sue  upon  a  broken  contract  made 
by  bis  agent  for  bis  benefit,  but  raises  a 
question  as  to  tbe  character  of  damages  re- 
coverable. Tbe  damages  sought  for  injutles 
to  tbe  mind  of  plaintiff,  it  is  claimed,  are 
not  recoverable,  "because  tbe  petition  faUs 
to  diow  that  the  defendant  had  knowledge 
that  plaintiff  was  the  beneficiary  of  the 
contract  for  tbe  transmission  and  ddivery 
of  the  message,  and  the  alleged  damages  to 
her  are  not  the  proximate  results  of  the 
negligence  complained  of,  and  because  the 
damages  alleged  to  have  been  sustained  are 
not  such  as  tbe  parties  to  tbe  contract  will 
be  deemed  to  have  contemplated  as  a  re- 
sult of  the  breach  thereof."  This  position, 
in  our  opinion,  is  well  taken.   Tbe  mes-sage 
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was  delivered  to  Dr.  Jones,  and  wax  signed 
by  Dr.  Henderson.  Plaintiff  is  not  mentioned 
In  it,  and  there  is  no  aUegatlon  that  knowl- 
edge- that  she  was  the  real  party  to  the 
contract  was  brought  to  any  of  the  defend- 
ant's agents.  The  message  might  have  been 
sent  by  Henderson  as  well  for  his  own  ben- 
efit as  for  that  of  the  plaintiff,  or  Dr.  Kerr, 
or  any  one  else  interested  in  his  welfare. 
The  sender  and  the  person  addressed  were 
both  physicians,  in  attendance  upon  the  side 
man.  Nothing  would  be  more  natural  than 
for  the  one,  representing  no  one  but  him- 
self, to  send  a  message  to  the  other.  There 
was  nothing  in  the  dispatch,  or  the  circum- 
stances attending  its  delivery,  to  excite  any 
inquiry  as  to  the  plaintiff's  connection  with 
it  How  can  It  be  said  that  a  condition  of 
her  mind,  to  result  from  the  failure  to  de- 
liver it,  entered  into  the  calculation  of  the 
parties  when  it  was  sent?  It  may  be  true 
that  she  can  enforce  the  contract,  if  made 
by  her  agent  for  her  benefit;  but  she  must 
adopt  it  as  it  was,  and  can  recover  nothing 
but  what  the  agent  could  recover  if  he  sued 
In  his  own  name.  All  defenses  and  rights 
which  the  defendant  could  urge  against  the 
agent.  If  suing,  it  may  urge  against  the 
plaintiff.  Mechem,  Ag.  |  773.  Can  it  be  c<m- 
tended  that,  in  a  salt  on  this  telegram  by 
Henderson,  an  element  of  damages  would  be 
mental  anguish  of  Mrs.  Kerr?  In  nearly  all 
the  cases  in  our  reports  in  which  the  plain- 
tiff has  been  allowed  to  recover  damages  for 
mental  anguish,  his  or  her  name  appeared  in 
the  message  itseU.  In  the  Broesche  Cose, 
72  Tex.  654,  10  S.  W.  Rep.  734,  the  plaintiff's 
name  did  not  appear  in  the  dispatch,  but 
be  was  present  when  it  was  sent,  paid  the 
fee  to  the  ogoit,  and  the  latter  knew  that 
the  message,  signed  by  another  person,  was 
sent  for  plaintiff's  benefit  This  is  pointed 
out  in  later  decisions  as  the  controlling 
feature  of  that  case.  Telegraph  Co.  v.  Car- 
ter, 85  Tex.  585,  22  S.  W.  Kep.  961;  Elliott 
V.  Telegraph  Co.,  75  Tex.  19,  12  S.  W.  Rep. 
954.  In  the  latter  case  it  is  said:  "The  face 
of  the  message  did  not  advise  the  defendant 
that  it  was  intended  for  the  benefit  of  plain- 
tiff, or  that  sncb  persons  existed,  and  there 
was  no  evidence  that  defendant's  agent 
knew  of  the  fact  that  the  mill  was  idle  for 
want  of  the  saw."  Passages  from  the  opin- 
ion in  the  Broesche  Case  are  relied  on  by 
appellee.  Those  expressions  must  be  held  to 
apply  only  to  the  facts  as  they  there  appear. 
It  is  there  said:  "It  is  Immaterial  whether 
appellant  was  notified  that  Hons  was  acting 
as  agent  of  appellee  or  not.  We  cannot  see 
how  this  could  have  affected  the  rights,  or 
influenced  the  conduct  of  appellant's  agent" 
The  fact  was  found,  however,  that  the  op- 
erator did'  know  of  Hons'  agency  and  of 
Broesdie's  relation  to  the  telegram.  That 
the  fact  of  the  agency  was  not  communicat- 
ed may  be  Immaterial  to  some  questions, 
but  very  material  to  others.  The  principal 
may  sue  for  breach  of  the  contract  made  for 


his  benefit,  whether  Ills  existence  and  con- 
nection with  it  were  disclosed  or  not;  bn; 
he  cannot  in  our  opinion,  recover  a  daag 
of  damages  affecting  his  person,  which  aii 
Ignorance  of  his  existence  put  beyond  tlie 
contemplation  of  the  athee  contracting  part;. 
Our  supreme  court  in  this  class  of  cases,  htts 
restricted  the  damages  recoverable  to  such 
as  were  within  the  contemplation  of  the  par- 
ties. The  role  thus  inforced  is  a  conservatirt 
one,  Intended  to  leave  it  within  the  power 
of  parties  making  contracts  to  form  some 
estimate  of  the  consequences  of  a  failure  to 
perform.  How  a  knowledge  which  they  did 
not  possess  would  have  affected  tbelr  con- 
duct, had  they  possessed  It  we  are  not 
called  xxpoa  to  speculate. 

The  case  of  Telegraph  Co.  v.  Ridiardsoii. 
79  Tex.  661,  16  S.  W.  Rep.  689,  much  retted 
on  by  appellee,  was  one  In  which  the  message 
was  sent  in  the  plaintiff's  own  name  by  the 
agent  The  petition  claimed  no  other  dam- 
ages but  such  as  are  indicated  above.  The 
record  furnishes  no  evldraice  that  the  defend- 
ant's agent  knew  that  Mrs.  Kerr  was  the 
real  sender  of  the  message,  if  such  was  the 
fact  The  operator  at  Waelder  was  Inti- 
mately acquainted  with  both  Dr.  Kerr  and 
his  wife,  knew  that  the  former  was  8i(^ 
and  knew  the  importance  of  the  message: 
but  this  furnishes  no  ground  for  making  the 
defendant  liable  for  mental  nngninh  resoltiiig 
to  Mrs.  Kerr  from  failure  to  ddlver  a  tele- 
gram with  which  its  agent  did  not  know 
her  connection.  Neither  the  pleading  nor 
the  evidence  stated  a  cause  of  action,  and  the 
court  erred  in  overruling  the  general  and 
special  exception,  and  in  refusing  a  new  trial. 
Reversed  and  remanded. 


ARANSAS  PASS  LAND  CO.  v.  HAKA- 
FORD  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct  19, 
1893.) 

Lbase — Agrebuent  for  Rekewal — CoMSIBrCTIOX 
— AuniTOR's  Report —CoNci.U8rviNE8S—Hiiiii- 
LE8S  Error. 

1.  A  stipulation  in  a  lease  for  a  year  tiut 
the  lessees  "are  to  have  the  refusal  of  a  les-w 
on  said  hotel  for  the  term  of  three  years  it 

Srice  and  conditions  then  to  be  agreed  npoo" 
oei  not  justify  the  recovery  of  damages  by  the 
lessees  for  their  ejectment  from  the  premises 
at  the  end  of  the  year  covered  by  the  lease, 
after  making  no  effort  to  obtain  a  renewal  or 
extension. 

2.  An  error  in  submitting  the  auditor's  ae- 
connt  to  the  jury  for  statement,  in  disregard  of 
Rev.  St.  art.  1473,  making  such  report  roncln- 
sive  unless  contradicted  by  exceptions  filed  ht- 
fore  trial,  is  not  ground  for  complaint  by  Af- 
fendant,  when  the  verdict  of  the  jury  for  all 
the  items  concluded  by  the  report  does  not  a;:- 
gregate  so  mnch  as  the  balance  shown  by  the 
reirart  to  be  due  plaintiffs. 

Appeal  from  district  oouit,  Aransas  coun- 
ty;  James  C.  Wilson,  Judge. 

Action  by  Mrs.  J.  M.  Hanaford  and  her  son 
agaiust  the  Aransas  Pass  Land  Company. 
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From  a  judgment  for  plaintiffs,  defendant 
appeals;    Reversed. 

II.   J.  Hathaway  and  R.  W.   Stayton,  for 
appellant.     Willie  &  Ballinger,  for  appellees. 

GARRETT,  G.  J.  This  suit  was  bron^t 
by  the  appellees,  Mrs.  J.  M.  Hanaford  and 
ber  son,  J.  S.  Hanaford,  to  recover  of  the 
Aransas  Pass  Land  Company  a  balance  al- 
legad  to  be  due  them  on  account  for  their 
■or  ices  in  managing  and  running  a  hotel 
for  tbe  defendant  for  one  year  commencing 
April  1,  1889;  also  for  certain  moneys  ex- 
pended by  them  for  which  It  was  alleged 
the  defendant  was  liable,  and  for  damages, 
actnal  and  exemplary,  on  account  of  the  re- 
fusal of  the  defendant  to  extend  the  contract 
with  them  for  the  management  of  said  hotel, 
and  for  maliciously  and  violently  ejecting 
platntilts  therefrom.  The  contract  entered 
into  lietween  tbe  plaintiffs  and  defendant 
purported  to  l>e  a  lease  by  the  defendant  to 
the  plaintiffs  of  Aransas  Hotel  in  the  town 
of  Rockport,  and  tbe  block  of  ground  upon 
which  it  is  situated,  for  the  time  and  upon 
the  conditions  stated  thei-eln.  It  is  in  writ- 
ing, and  the  effect  of  it  Is  that  the  defendant 
should  furnish  the  hotel,  and  become  respon- 
sible for  all  necessary  expenses  to  be  incurred 
in  runcing  It;  and  plaintiffs  should  manage, 
advertise,  and  run  it  for  one  year  from  April 
1,  1889,  assisted  by  the  sister  and  another 
son  of  Mrs.  Hanaford,  and,  with  tbe  assist- 
ance mentioned,  to  give  their  time  and  at- 
tention to  an  economical,  careful,  and  proper 
conduct  of  said  hotel,  and  render  monthly 
statements  to  the  defendant's  secretary  of 
expenses  paid  and  moneys  received,  and  for 
their  services  to  receive  26  per  cent,  of  tbe 
profits,  or,  if  there  were  no  profits,  or  the 
profits  did  not  amount  to  so  much,  $100  per 
month;  the  hotd  to  be  open  and  ready  for 
business  by  May  1,  1889.  There  is  also  this 
stipulation  in  the  contract:  "Parties  of  the 
second  part,  Mrs.  J.  M.  Hanaford  and  son, 
are  to  have  the  refusal  of  a  lease  on  said 
hotel  for  the  term  of  three  years,  at  price 
and  upon  conditions  then  to  be  agreed  upon." 
Shortly  before  the  expiration  of  the  year  the 
defendant  leased  the  hotel  to  one  Westbrook, 
and  demanded  of  plaintiffs  possession  thereof 
at  the  end  of  the  year.  At  Its  February 
term,  1891,  upon  motion  of  the  parties,  the 
court  appointed  J.  M.  Hoopes  auditor  to 
audit  the  accoimts  between  plaintiffs  and  de- 
fendant, and  make  report  thereof  to  the  next 
term  of  the  court,  after  giving  10  days'  no- 
tice ot  the  time  and  place  to  the  parties 
where  and  when  he  would  audit  their  re- 
opective  claims,  and  continued  the  case.  The 
auditor  filed  a  statement  of  the  accounts  be- 
tween  the  parties  on  Septemijer  9,  1891, 
(worn  to  as  required  by  the  statute.  There 
were  no  objections  to  the  report  filed  by 
either  party,  and  the  case  was  tried  by  a 
jury  on  Septeml>er  14,  1891,  and  resulted  In  a 
verdict  for  tbe  plaintiffs  for  tbe  balance  due 


on  salary,  the  severul  Items  of  expenditure 
which  plaintiffs  alleged  they  had  made,  the 
sum  of  $1,000  actual  damages  and  $1,000 
exemplary  damages,  but  plaintiffs  entered  in 
tbe  court  below  a  remitter  of  the  amount 
found  by  the  jury  as  exemplary  damages  on 
the  day  the  motion  f<w  a  new  trial  was  over- 
ruled. 

Appellees  failed  to  show  a  cause  of  action 
for  the  recovery  of  damages  for  a  breach  of 
the  contract  While  the  testimony  of  Mi-s. 
Hanaford  that  a  renewal  of  the  lease  for 
three  years  would  have  been  worth  at  least 
$1,200  to  her  was  probably  not  admissible 
as  a  conclusion  of  the  witness,  It  was  not 
objected  to,  and  she  was  not  cross-examined 
as  to  the  facts  upon  which  i^e  based  her 
conclusion,  and  it  might,  therefore,  support 
the  verdict  as  to  tbe  amount  if  a.  breach  of 
contract  bad  been  shown'.  The  stipulation 
in  the  contract  in  favor  of  the  plaintiffs  tat 
the  refusal  of  a  lease  of  the  property  for 
three  years  depended  entirely  upon  tbe  agree- 
ment of  the  parties,  both  as  to  tbe  price,  and 
the  condition  of  the  lease,  and  was  not  an 
agreement  for  a  renewal  of  the  contract  for 
the  managem^it  of  the  hotd,  as  it  seems  to 
have  been  treated  both  by  counsel  for  plain- 
tiffs and  tbe  court  below.  Plaintiffs  had  no 
agreement  for  a  lease,  and  the  evidence 
shows  tliat  tbi^e  was  no  effort  to  obtain 
one.  Mrs.  Hanaford  testified  that  she  was 
relying  on  her  contract;  but  her  contract 
was  one  for  services  as  manager  of  tbe 
hotel,  with  an  expression  ot  preference  for 
her  over  other  persons  if  at  tbe  end  of  the 
year  she  and  the  hotel  company  could  agree 
on  the  price  and  conditions  of  a  lease,  and 
In  such  event  an  agreement  to  lease  for  three 
years. 

Although  the  amount  of  the  verdict  for  ex- 
emplary damages  was  remitted,  yet,  in  view 
of  another  trial,  taking  the  position  we  do 
in  regard  to  the  stipulation  for  a  lease  In  the 
coutraoj,  we  thluk  it  proper  to  state  that 
there  could  be  no  recovery  of  exemplary  dam- 
ages. If  plaintiffs  had  an  agreement  for  a 
renewal  or  extension  or  the  making  of  a 
lease,  and  were  wrongfully  ejected  from  the 
premises,  then  there  might  be  facts  and  cir- 
cumstances attending  the  ejectment  whldi, 
brought  to  the  knowledge  of  and  ratified  by 
tbe  defendant  company,  would  entitle  plain- 
tiffs to  the  recovery  of  exemplary  damages. 

As  before  stated,  no  objections  were  filed 
by  either  party  to  the  report  of  the  auditor, 
and  it  stood  unchallenged  as  a  correct  state- 
ment of  the  accounts  l>etween  them  until  it 
was  offered  In  evidence.  It  is  not  addressed 
to  the  court,  and  does  not  appear  to  l>e  a 
formal  repeat,  but  it  does  appear  to  be  a 
statement  of  the  accounts  of  the  hotel,  show- 
ing receipts  and  disbursements  and  a  bal- 
ance against  receipts.  It  is  sworn  to,  as  re- 
quired by  the  statute,  and  tbe  affidavit  iden- 
tifies the  parties.  It  has  also  tbe  file  mark 
of  the  clei^,  and  was  sufiiclently  identified 
as  the  report  of  the  auditor  to  make  Its  ad- 
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mlsslou  In  evld<>iice  proper.  Ab  pravided 
by  tlie  statute,  tlie  report  of  an  audita  Is 
aftmisslble  In  evidence,  and  can  only  be  con- 
tradicted when  exceptions  to  the  same,  or 
any  Item  thereof,  have  been  filed  before  the 
trial.  Rev.  St.  art.  1473.  When  not  object- 
ed to,  the  report  Is  conclusive,  not  only  as  to 
such' matters  as  have  been  included  therein, 
but  also  as  to  such  as  have  been  left  out  or 
excluded.  Whitehead  v.  PePle,  15  Tex.  7; 
Hoggs  V.  State,  46  Tex.  10;  Richie  v.  Levy, 
«9  Tex.  133,  6  S.  W.  Rep.  685.  It  was  there- 
fore error  for  the  court  to- submit  the  account 
between  the  parties  to  the  jury  for  statement 
as  was  done  In  tbf  portion  of  the  charge  com- 
iflalned  of  in  the  fourth  assignment  of  error, 
but  the  verdict  of  the  Jury  for  all  the  items 
that  were  conduded  by  the  auditor's  report 
did  not  amount  in. the  aggregate  to  the  bal- 
anace  shown  to  be  due  to  the  plaintiffs  by  the 
report,  and  there  could  have  been  no  Injury 
resulting  from  the  error  Indicated. 

As  shown  by  the  second  biU  of  exceptions 
the  court  erred  In  permitting  the  witness 
Benham  to  testify,  over  the  objections  of  the 
defendant,  that  he  bad  examined  memoranda 
tn  the  possession  of  and  furnished  by  plain- 
tiffs, and  made  a  statement  that  defoidant 
owed  them  the  several  sums  which  he  stat- 
ed, for  which  plaintiffs  sought  to  charge  the 
defendant  as  expenditures  made  by  them. 

We  do  not  deem  it  necessary  to  notice  any 
other  questions  presented,  as  they  are  not 
likely  to  arise  In  another  trlaL  For  tte  rea- 
sons indicated  the  judgment  of  the  court  be- 
low will  be  rev«a»ed,  and  the  cause  remand- 
ed for  another  triuL 


KiO  GRA.NDE  R.  CO.  t.  AKMENU.VIZ  .t  al ' 

(Court  of  Civil  Appeals  of  Texas.    Oct.  19, 

1803.) 

HORTOAGES— RiOBTS    OF  HOBTOAOeS  WITS  KoTIOB 

OF  Equities. 

1.  Defendant  A.  purchased  a  mortage  on 
plaintiff  railroad  company's  property,  thereafter, 
with  knowledge  of  defendant  C.'s  aduciary  re- 
lation to  plaintiff  as  trustee,  transferring  to  C. 
a  half  interest  on  the  mortgage.  HeU,  that 
A.'s  purchase  did  not  inure  to  plaintiff's  benefit, 
even  though,  at  the  time  of  the  purchase,  it  was 
understood  between  A.  and  C.  that  such  pur- 
chase should  Inure  to  the  joint  benefit  of  A. 
and  C. 

2.  Where,  in  an  action  to  cornp^  defendants 
to  surrender  such  mortgage  on  repaying  them 
the  amount,  with  interest,  which  they  had  paid 
therefor,  defendants  are  permitted,  over  objec- 
tion, to  prove,  in  contradiction  of  the  redtal  in 
the  instrument  transferring  a  half  interest  in 
such  mortgage  to  C,  that  the  transfer  was  not 
made  until  several  months  after  the  date  of 
A.'s  purchase,  the  error,  if  any,  is  immaterial, 
since  plaintiff  could  not  recover  a^inst  A., 
even  though  the  purchase  were  made  jointiy. 

Appeal  from  district  court,  Cameron  coun- 
ts'; John  C.  Russell,  Judge. 

Action  by  the  Rio  Grande  RaUroad  Com- 
pany against  Francisco  Armendalz  and  an- 
other. From  a  judgment  for  defendant 
Atmeudaiz,  plaintiff  appeals.    Afllrmcd. 


Hume  &  Kleberg,  for  appelant  SUnpsos 
&  James,  for  appellees. 

GARRETT,  O.  J.  The  Rio  Grande  Rail- 
road Company  brought  this  suit  in  the  dis- 
trict court  of  Cameron  cotmty  against  Fran- 
cUco  Armendalz  and  Simon  Oelaya  to  com- 
pel tlicm  to  surrender  to  it,  upon  repaying 
them  the  amount,  with  Interest,  wblcb  the; 
had  paid  for  the  same,  a  second  mortgage 
on  the  railroad  property  and  corporate  fran- 
cliises  of  plaintiff,  executed  by  it  to  WilUam 
Railton,  of  Manchester,  England,  to  sectirs 
sold  Railton  the  payment  of  $00,000  due  to  him 
by  plaintiff.  Plaintiff  averred  that  the  de- 
fendant Armendalz,  at  the  time  the  said  sec- 
ond mortgage  was  purchased,  was,  and  had 
been  continuously  for  many  years  prior  tliere- 
to,  a  large  owner  and  holder  of  the  capital 
stock  and  a  large  amount  in  value  of  tiie 
first  mortgage  bonds  of  the  said  railroad  com- 
pany; that  at  said  time,  and  for  several 
years  continuously  prior  thereto,  the  said 
Celaya,  as  managing  trustee  under  the  fiist 
mortgage  or  trust  deed,  had  been  in  the  sole 
and  exclusive  possession,  management,  con- 
trol, etc.,  of,  and  in  all  things  operating,  the 
sold  railroad  for  the  benefit  of  the  holders 
of  said  first  mortgage  bonds,  and,  among 
others,  of  the  said  Armendalz;  that  during 
the  period  of  his  said  management  the  said 
Oelaya,  as  such  trustee,  on  many  different 
occasions,  paid  to  the  said  Armendalz  large 
sums  of  money  upon  the  interest  and  prin- 
cipal of  the  first  mortgage  bcmds  held  by 
him,  and  said  Armendalz  had  many  dealings, 
meetings,  interviews,  etc.,  with  the  said 
Celaya  as  such  managing  trustee,  and  bad 
full  knowledge  of  the  active  trusteeship  of 
the  said  Celaya,  and  of  the  matters  set  oat 
in  the  petition;  that  on  or  about  the  1st  day 
of  January,  A.  D.  1887,  and  chx  divers  days 
and  dates  thereafter,  up  to  and  inchiding 
the  said  25th  day  of  January,  A.  D.  18S7, 
the  defendants  entered  Into  a  verbal  agree- 
ment, each  with  the  other,  that  the  said 
Armendalz  should  endeavor  to  purchase  said 
second  or  Railton  mortgage  for  their  Joint 
and  common  use,  benefit,  ownership,  and 
profit.  In  eqtial  mc^eties,  of  the  said  Celaya 
and  himself,  and  so  hold  the  same  and  the 
proceeds  thereof.  Then  followed  the  allega- 
tion that  on  January  25, 1887,  the  defendants, 
in  accordance  with  their  previous  agreement, 
as  alleged,  jointly  purchased  the  said  second 
mortgage  for  the  sum  of  $20,000  In  Mexican 
eagle  coin,  worth  in  lawful  money  of  the 
United  States  $15,872;  and  that  inasmuch  as 
the  said  Celaya  was  the  trustee  for  all  par- 
ties interested  in  sold  railroad,  and  the 
said  Armendalz  had  full  knowledge  of  the 
facts  set  out,  said  purchase  inured  to  the 
benefit  of  plaintiff  and  its  stockholders,  upon 
repayment  to  them  by  plaintiff  of  the  amount 
80  paid,  with  interest,  which  plaintiff  offered 
to  do,  and  prayed  judgment  that  defend- 
ants be  compelled  to  receive  the  same  In  sat- 
isfaction of  said  mortgage,  etc.     The  defend 


'  Rehearing  denied. 
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ant  Celaja  answered,  offering  to  surrender 
his  Interest  in  the  mortgage  ou  repayment 
of  the  money  paid  out  by  him  therefqr,  with 
Interest.  Armendaiz  answered  that  he  was 
the  owner  of  one-half  Interest  In  the  mort- 
gage,  but  denied  generally  all  the  allega- 
tions in  the  petition.  The  case  was  tried 
without  a  Jury,  and  resulted  in  a  Judgment 
in  favor  of  the  defendant  Armendaiz,  and 
in  favor  of  the  plaintiff  as  to  the  defendant 
Celnya. 

Briefly  stated,  the  facta  are:  (1)  On  Janu- 
ary 25,  1887,  and  for  some  time  prior  there- 
to, as  weU  as  subsequently,  the  appellee 
Simon  Celaya  and  F.  San  Roman  had  the 
management  of  the  appellant's  railroad  and 
other  property,  as  trustees  under  the  fiiat 
mortgage  of  said  railroad.  Celaya  was  the 
active  managing  trustee  of  the  railroad.  (2) 
On  the  date  mentioned,  Armmdoia  bou«^ 
from  the  ownern  thereof  the  second  or  Bail- 
ton  mortgage,  amounting  to  $50,000,  for  fl5,- 
872.  and  the  transfer  was  made  in  his  name. 
A  few  months  afterwards  he  transferred  a 
ouc-holf  interest  therein  to  the  defendant 
Colnyn.  Armendalc  was  a  large  stockholder 
of  the  first  mortgage  bonds  of  the  plaintiff 
company,  and  had  many  dealings  and  in- 
terviews with  Celaya  as  managing  trustee 
of  the  railroad,  and  full  Icnowledge  of  his 
active  trusteeship.  He  made  an  offer  to 
Celaya  to  Join  him  in  the  purchase  of  the 
moi-t(j;ngc  before  it  was  made,  and  they  con- 
sulted nppellnnt's  attorney  as  to  the  validity 
of  tbft  mortgage,  and  what  he  thonght  about 
buying  it;  and  being  advised  that  it  was 
valid,  and  that  it  would  be  an  excell^tt  idea 
to  buy  it,  for  In  the  hands  of  strangers  it 
might  become  a  dangerous  weapon,  Armendaiz 
purchased  it  (3)  There  is  a  conflict  in  the 
testimony  as  to  whether  or  not  Celaya  was 
interested  in  the  purchase  of  the  mortgage 
when  it  was  bought  and  transferred  to 
Armendaiz;  but  the  evidence  is  not  sufficient 
to  supiiort  the  conclusion  that  Celaya  was 
not  an  original  purchaser  with  Armendaiz, 
but  bought  one-half  Interest  therein  some 
months  afterwards.  (4)  When  the  directory 
of  appellant  learned  of  the  purdiase  of  ap- 
pellees, it  at  once  tendered  them  the  amount 
of  purchase  money  expended  by  them,  and 
<lonianded  of  them  the  transfer  and  deliv- 
ery of  the  mortgage,  which  was  declined, 
though  Celaya  expressed  a  willingness  to  sur- 
render his  interest. 

Condnslons  of  Law. 

1.  It  is  not  disputed  ttiat  Oelaya,  as  trustee 
of  the  bondholders  in  charge  of  and  man- 
aging appellant's  railroad,  occupied  towards 
it  such  fiduciary  relation  as  prevented  him 
from  buying  up  its  obligations  at  a  discount, 
and  making  a  profit  thereon;  nor  Is  it  con- 
tended tliat  as  a  stockholder  in  the  appellant 
corporation,  and  an  owner  of  a  part  of  the 
bonds,  secured  by  the  first  mortgsige  on  its 
railroad   and  other  property,    the   appellee 


Armendaiz  was  prevented  from  buymg  the 
bonds  by  reason  of  any  fiduciary  relations 
to  tlie  appellant  as  such  stockholder  and 
owner  of  its  bonds.  The  contention  Is  that 
the  purchase  of  Armendaiz  should  inure  to 
the  benefit  of  the  appellant,  because  of  his 
participation  with  the  trustee,  Celaya,  with 
knowledge  of  his  fiduciary  relations.  Armen- 
daiz was  not  a  purchaser  from  Celaya  with 
knowledge  of  a  trust,  nor  do  the  facts  dis- 
close any  such  action  on  his  part  in  the  pur- 
cliase  of  the  mortgage  as  would  rendw  him 
liable  to  account  to  the  company  for  the 
profits.  Even  if  it  should  be  conceded  that 
the  purchase  was  made  for  the  Joint  benefit 
of  both  of  the  defendants,  there  was  nothing 
shown  by  the  evidence  that  would  make 
the  purchase,  as  to  the  interest  of  Armendaiz^ 
inure  to  the  benefit  of  plaintiff. 

2.  The  written  ti-ansfer  from  Armendaia 
to  Celaya,  put  in  evidence  by  tlie  defendant 
without  objection,  contained  the  followhig 
recital:  "And  whereas,  ten  thousand  dollars 
($10,000)  in  Mexican  eagle  coin,  or,  that  is 
to  say,  one  equal  half  (^  of  the  purchase 
price  paid  by  me,  the  said  Francisco  Armen- 
daiz, as  aforesaid,  for  said  second  mortgage 
of  the  said  Bio  Grande  Bailway  Company, 
and  the  debt  secured  thereby,  was  the  prop- 
erty of,  and  fumiabed  for  that  purpose  by,^ 
Simon  Celaya,  of  the  city  of  Brownsville, 
in  the  county  of  Cameron  and  state  of  Texas; 
and  whereas,  one-half  (V^  of  said  second 
mortgage  of  the  said  Rio  Grande  Railway 
Company,  and  the  debt  secured  thereby,  is, 
by  force  of  the  facts  above  stated,  the  prop- 
erty of  said  Celaya."  Defendants  then  of- 
fered oral  testimony  to  prove  that  the  re- 
cital did  not  state  the  facts,  and  that  tlie 
true  facts  were  that  not  until  several  months 
after  the  defendant  Armendaiz  acquired  the 
mortgage  in  question  did  he  make  the  ar- 
rangement with  Celaya  to  transfer  the  <me- 
half  Interest  to  lUm.  The  evidence  was  ad- 
mitted over  the  objection  of  the  plaintiff 
that  the  defendants  were  estopped  from  de- 
nying any  of  said  recitals,  and  because  no 
foimdation  or  predicate  had  been  laid  in  an^ 
of  the  pleadings.  Neither  of  the,  objections 
are  well  takoi.  Hicks  v.  Morris,  57  Tex. 
661;  Pool  V.  Chase,  46  Tex.  210,  and  the  au- 
thority clt6d .  by  appellees.  But  the  error, 
if  any.  becomes  Immaterial  when  it  is  con- 
sidered that  plaintiff  would  not  be  entitled 
to  recover  against  Armendaiz,  although  he 
and  Celaya  bought  the  mortgage  Jointly. 
There  is  no  error  in  the  Judgment  of  the 
court  below,  and  it  will  be  affirmed. 


CO  WART  et  al.  v.  EDWARDS  «t  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  19 

1803.) 

ExiODTOBT  Contracts— NoRrEKPORMAitOE— 
Damaobs. 
1.  Defendants  agreed,  in  oonsideration  of 
plaintiff*'  transfer  to  them  of  the  right  to  tnU 
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«  patented  article  over  a  specified  territory  of 
S6  counties,  tliat  they  would  pay  plaintiff  $25 
tor  each  county  named;  "payment  to  be  made 
when  we  sell  a  county, — tliat  is,  on  each  coun- 
ty when  sold."  Plaintiffs  sued  for  $1,400  as 
damages  for  nonperformance,  but  their  own 
testimony  showed  that  defendants,  at  consid- 
erable expense,  had  honuMtly  tried  to  sell  the 
articles,  but  had  only  disposed  of  one.  Hdd, 
that  defendants'  obligation  to  pay  $25  per  coun- 
ty named  was  not  absolute,  but  only  became 
80  as  the  counties  were  "sold."  No  cause  of 
action  could  therefore  arise  unless  sales  were 
made,  or  defendants  had  failed  ur  ref.iKed  to 
sell  when  they  could,  for  a  reasonable  length 
of  time. 

2.  On  comidaint  for  a  gross  sum  as  dam- 
ages for  nonperformance  of  a  contract,  plain- 
tiffs cannot  recover  compensation  due  under 
the  contract  for  a  small  fraction  of  said  sum 
which  has  liecome  due  and  payable  on  defend- 
ants' admitted  performance  of  a  proportiou.ate 
part  of  the  contract. 

3.  On  complaint  for  damages  for  nuui>er- 
formance  of  a  contract,  plaintiffs  cannot  ob- 
tain judgment  for  rescission  of  the  contract 

£!rror  from  district  court,  Fayette  county; 
tL  Telchmu^er,  Judge. 

Action  by  T.  E.  Owart  and  B.  B.  Beeves 
against  W.  P.  Hid  wards  and  J.  W.  Tansey  on 
contract  Judgment  for  defendants.  Plain- 
tiffs bring  error.   Afflrmed. 

Jobn  T.  Duncan  and  J.  B.  Shropshire,  for 
plaintiffs  In  error.  Brown,  Lane  &  Jackson, 
for  defendants  In  error. 


WILLIAMS,  J.  PlalntUCs  in  error  brought 
this  suit  to  reoover  of  defendants  the  sum  of 
fl,400,  claimed  to  be  due  to  plaintiffs  from 
def aidants  upon  the  follo^irlng  contract: 
"State  of  Texas,  county  of  Fayette.  Know 
all  men  by  these  presents  that  we,  W.  P. 
IjJdwards  and  J.  W.  Tansey,  this  day  fore- 
closed (or  purchased)  from  T.  E.  Cowart 
and  B.  B.  Beeres  a  certain  territory  In  the 
state  of  Texas,  to  sell  a  certain  patent  right 
known  as  the  'Grii)-Wlieel  Windlass.'  Xtie 
conditions  of  the  said  sale  and  transfer 
named  in  the  deed  are  tbat  we  agree  to  pay 
the  grantors,  Cowart  and  Beeves,  the  sum 
of  $25.00  for  each  of  the  following  counties, 
the  payment  to  be  made  wiien  we  sell  a 
county,— thut  is  on  each  county  when  sold; 
<3ralveston  [and  65  other  counties  named;] 
the  money  to  bo  paid  into  tho  T-'irst  National 
Bank  of  Fla tenia,  subject  to  the  order  of 
Cowart  and  Beeves.  August  27tli,  1890.  W. 
P.  Edwards.  J.  W.  Tansey.  W.  L.  Edwards, 
Surety.  Job  Tansey,  Surety.  Witness:  M. 
A.  Hopkins."  The  cause  was  tried  without 
a  jury,  and  the  judge,  after  hearing  the  evi- 
dence offered  by  plaintiffs,  rendered  judg- 
ment for  defendants  upon  the  following  find- 
ings of  fact  and  conclusions  of  law: 

"Findings  of  Fact  and  Condusions  of  Law: 
ITrst.  A  general  demurrer  to  the  petition  was 
overruled  on  the  following  grounds:  (1)  That 
the  contract  which  la  the  basis  of  the  suit 
Is  not  to  I>e  hdd  void.  (2)  By  reason  of  the 
absence  of  any  stipulation  by  the  parties  as 
to  the  time  within  which  the  defendants  were 


to  perform  th^r  assumed  obligations  the  bv 
Implies  tliat  it  sbotdd  be  done  in  a  reasonabl*- 
time.  (3)  The  petition  alleges  Bobstantiallr 
that  a  reasonable  time  has  elapsed,  within 
which  the  defendants  could  have  made  sales, 
that  the  patent  rights  conveyed  were  salaUe. 
and  tliat  the  failure  of  the  defendants  to  sell 
was  due  to  their  negligence,  or  to  tlieir  un- 
warranted repudiation  of  the  entire  con- 
tract. Second.  After  plaintiffs  liad  intro- 
duced their  evidence  the  court  declined  t» 
hear  evidence  of  the  defendants,  and  invited 
counsel  of  plaintiffs  to  present  his  legal  views, 
showing  that  the  facts  proved  by  him  sup- 
port his  cause  and  entitle  him  to  recover." 
Evidence  offered  by  plaintiffs  established  the 
following:  "Second  findings:  (1)  The  execn- 
tlon  of  the  contract  (2)  The  failure  of  de- 
fendants to  make  any  sales  except  one.  (3) 
Their  abandonment  or  repudiation  of  the  con- 
tract on  the  alleged  ground  that  plalntiffa  had 
misled  them  by  false  and  fraudulent  repre- 
soitations,  and  because  they  have  found 
the  whole  enterprise  a  mistaken  and  unprof- 
itable speculation.  (4)  Tbsii  the  plaintiffs 
have  made  no  fraudulent  representati<His  to 
defendants,  whatever  illusory  opinions  they 
may  have  expressed  concerning  the  prospect 
of  realizing  great  profits  from  their  joint 
venture.  (5)  No  facts  are  shown  tending  to 
prove  that  defendants  could  have  effected 
sales  if,  instead  of  abandoning  a  vlslonaiy 
project,  they  had  devoted  their  entire  time 
and  energy  to  its  prosecution."  "Third  con- 
clusions: First.  Since  the  contract  is  silent 
as  to  the  time  within  which  it  is  the  duty  of 
the  defendants  to  perform  their  part  of  the 
agreemoit,  the  plaintiffs  in  order  to  be  en- 
titled to  recover  damages  sued  for  must 
prove  (1)  that  the  property  In  question  was 
salable;  (2)  that  a  reasonable  time  has  elapsed 
to  make  the  sales;  (3)  that  the  failure  to  sell 
Is  due  either  to  the  negligence  or  refusal  of 
the  defendants  to  carry  out  the  contract. 
Having  failed  to  prove  these  facts,  the  plain- 
tiffs are  not  entitled  to  recover  damagi-& 
Second.  Suing  aloue  for  damages  claim  rd  by 
reason  of  the  alleged  wrong  of  nonperfono- 
ance  by  defendants,  the  pL-iIntlffs  cannot,  at 
least  In  this  suit  recover  judgment  for  $25 
on  the  ground  that  the  evidence;  shows  the 
sale  of  one  pat^it  right,  nor  do  the  allega- 
tions of  the  petition  warrant  the  rescission 
of  the  contract,  and  restoration  of  the  prup- 
erty  in  question  to  the  pUiintifrs.  Third.  De- 
fendants are  mtitled  to  judgments." 

The  facts  found  by  the  district  judge  are 
established  by  the  evidence.  It  is  proper  to 
add  that  the  evidence  offered  by  plaintUIB  was 
sufficient  to  show  that  defendants  had  made 
honest  efforts  to  sell  the  patent  right  in  the 
counties  named  in  the  contract,  and  had 
failed  to  sell  the  same  except  in  <«e  county. 
It  further  appeared  that  as  early  as  October 
23d,  following  the  making  of  the  contract 
Edwards,  one  of  the  defendants,  became  dis- 
satisfied, and  by  a  letter  addressed  to  one 
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«f  the  plaintiffs  oxpipssed  iin  inteiitlon  not  to 
further  carry  out  the  agreement,  charging 
that  misrepresaitaUons  had  been  made  by 
plalntiflB,  and  that  the'  rifi^t  to  b^  the 
windlaM  tn  the  same  territory  was  bdd  by 
other  men.  SnbsLKiuenUy.furtharcorresponA- 
cnce  ensued,  in  whi<di  these  complaints 
were  repeated,  and  in  which  it  was  claimed 
that  the  original  patentee  had  sold  the  same 
territory  to  other  persons  before  plaintiffs 
had  bought  the  right  to  control  the  sale  of 
the  windlass  in  the  state.  These  charges 
were  not  true,  according  to  the  evidence. 
Thla,  with  the  facts  found  by  the  court  be- 
low, constitutes  all  th%  material  evidenoe^ 
The  contract  did  not  bind  the  defendants  ab- 
Folntely  to  pay  $25  for  each  of  the  66  coun- 
ties. Their  obligation  to  make  paymoits  was 
to  become  fixed  as  the  sales  of  counties 
^ould  be  made,  and  no  cause  of  action  could 
arise  until  such  sales  were  made,  or  until  the 
defendants  failed  or  refnsed  to  make  sales 
wh^i  it  was  in  their  power  to  do  so.  This, 
we  think.  Is  the  Just  construction  of  the 
agrecm^it  By  framing  the  contract  as  It 
was  framed,  the  plaintiffs  made  their  right 
to  the  consideration  bey(H>d  the  amount  of 
the  note  depend,  to  this  extent,  upon  the 
ability  of  the  defendants  to  make  the  con- 
templated sales;  and  we  agree  with  the  court 
b^ow  in  the  opinion  that  a  reasonable  time 
was  Intended  In  which  sales  might  be  made. 
The  rights  of  plaintiffs  tmder  the  contract 
did  not,  howerer,  wholly  depend  upon  the 
caprice  of  the  defendants.  They  could  not 
escape  liability  by  refusing,  without  good 
reason  or  upon  unfounded  charges  of  mls- 
represoitatlon  and  defective  title,  to  go  on 
with  the  undertaking;  and  had  the  facts  ad- 
duced by  plaintiffs  shown  only  such  a  case 
the  Judgment  might  have  been  different. 
But,  as  before  seen,  the  evidence  warranted 
the  court  below  In  finding  that  the  patent  was 
unsalable,  and  that  there  was  no  sufficient 
proof  of  a  failure  on  the  part  of  defendants 
to  make  proper  efforts  to  sell.  It  is  un- 
necessary for  us  to  determine  what  should  be 
the  effect,  in  such  a  case,  of  evidence  tending 
to  Aow  the  unsalabillty  of  the  article,  where 
no  effort  had  been  made  to  scU.  Here  It  Is 
shown  by  the  plaintiffs'  own  evidence  tliat 
the  defendants  did  try,  at  heavy  loss  to  them- 
selves, to  vend  the  windlass,  and  almost 
M-hoDy  failed.  The  burden  was  upon  the 
plaintiffs  to  show  that  facts  had  transpired  to 
fix  liability  upon  the  defendants,  inasmuch  as 
ft  did  not  result  from  the  contract  alone,  and 
they  failed  to  do  so.  The  pleadings  were  not 
jihnped  so  as  to  entitle  pLiintiffM  to  a  Judg- 
ment for  $25  for  the  coimty  sold.  The  cause 
of  action  set  up  was  based  Ui>on  the  refusal 
of  the  defendants  to  sdl  any  of  the  counties, 
the  petition  (diargtng  that  they  "failed  to 
HcQ  even  one  county."  For  the  same  reason 
there  was  no  error  In  not  adjudging  a  re- 
scission of  the  contract.  No  surh  relief  was 
sought    The  Judgment  is  affirmed. 


FULLER  et  al.  t.  EAST  TEXAS  LAND  & 
IMP.  CO. 

(Court  of  Civil  Appei.ls  of  Texas.    Oct.  19, 

1893.) 

ExEouTiojj— Sale— BoxD  roR  Pbioe. 

1.  A  iengue  of  land  having  been  levie<l  on 
and  sold  nnder  execution,  the  sheriff  made  a 
deed  for  the  league,  leas  an  undefined  SOO-acrc 
tract.  The  price  being  insufficient  to  satisfy 
the  execution,  another  writ  was  issued,  and 
levied  on  the  800  acres,  and  the  sheriff,  without 
an.v  further  sale,  deeded  said  800  acres  to  the 
purchasers  at  the  sale  of  the  whole  leacue.  BM 
that,  while  the  sheriff  presumably  had  no  right 
to  reserve  the  SUO  acres  from  the  first  sale,  the 
whole  proceedings  had  the  effect  to  convey  the 
entire  leaKue,  as  the  levy,  sale,  nnd  payment  of 
tlie  purchase  money  gave  the  purchasers  the 
equitable  title  to  the  whole  league,  and  gave  the 
sheriff  power  to  pass  title  thereto. 

2.  A  sheriff's  sale  60  years  old  was  con- 
tested as  not  made  at  the  courthouse  door.  A 
witness  who  lived  in  the  county  at  the  time 
testified  that,  as  far  as  he  remembered,  the 
sale  was  made  at  a  log  160  feet  west  of  the 
courthouse;  that  he  was  satisfied  it  was  not 
at  the  courthouse;  that  he  was  not  at  the  sale, 
but  was  at  the  place  a  fefr  minutes  after- 
wards, and  was  told  that  defendant's  grantors 
had  bought  the  land  in  question;  that  many 
sales  were  made  at  that  log.  It  appeared  that 
plaintifTs'  ancestor,  the  original  grantee  of  the 
land,  lived  in  the  town  several  years  after  the 
sale,  and  then  moved  away,  having  never 
claimed  the  land.  Held,  that  plaintiffs'  evi- 
dence was  not  enough,  after  such  a  lapse  of 
time,  to  overthrow  the  presumption  that  the 
sheriff  made  a  legal  and  regular  sale. 

3.  Persons  claiming  under  an  execution 
sale  on  process  issued  on  a  bond  for  purchase 
price  given  by  a  purchaser  of  the  same  proper- 
ty at  a  former  execution  sale  need  not  defend 
the  title  conveyed  at  snch  original  sale,  the 
second  levy  being  against  the  land  as  belong- 
ing to  a  surety  on  the  bond. 

4.  The  facts  that  in  1840  the  original 
grantee  lived  on  a  league  which  was  then  sold 
on  execntion  against  another,  and  that  In  1842 
it  was  levied  on  as  belonging  to  said  original 
grantee,  do  not  prove  that  in  1840  it  did  not 
belong  to  the  other. 

6.  Act  Dec.  22,  1840,  repealed  so  much  of  i 
Act  Feb.  5,  1840,  as  permitted  execntion  sales 
on  credit  and  the  giving  of  bonds  for  the  price, 
but  did  not  take  away  the  remedies  under  Act 
Feb.  5,  1840,  i  l7,  on  bonds  executed  before  its 
passage;  and  a  bond  for  12  months,  given  in 
November,  1840,  was  properly  treated  as  a 
judgment  to  support  an  execution  Issued  in  Jan- 
uary, 1842. 

Appeal  from  district  court,  San  Augustine 
county;  James  T.  Polley,  Judge. 

Trespass  to  try  title  to  land  by  Jasper 
Fuller  and  others  against  the  East  Texas 
Land  &  Improvement  Company.  Judgment 
for  defendant     Plaintiffs  appeal.     Affirmed 

The  other  facts  fully  appear  In  the  foUow- 
tag  statement  by  WILLIAMS,  J.: 

This  is  an  action  of  trespass  to  try  title, 
brought  by  appellants  for  the  title  and  pos- 
session of  a  league  of  land  in  San  Augustine 
county,  granted  to  B«ijamin  Fuller.  The 
plaintiffs  relied  uiK)n  title  deralgned  by  in- 
heritance from  Fuller,  the  original  grantee. 
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whose  heirs  they  show  themsdves  to  be. 
The  defendant's  title  originated  in  a  sal?  of  the 
\>nd,  made  under  an  execution  against  Ful- 
ler In  1842,  at  which  John  D.  Xash  nnd  Ire- 
dell D.  Thomas  purchased.  It  was  claimed 
by  appellants  in  liie  court  below,  and  is 
claimed  here,  that  this  sale  was  void.  The 
statement  of  facts,  which  is  filed  in  the  court 
Ik'Iow,  does  not  contain  copies  of  the  vari- 
ous proceedings  upon  wltich  the  vslidlty  of 
the  sheriff's  sale  may  depend,  nor  is  any 
statement  of  their  contents  given.  In  mak- 
ing the  transcript,  the  clerk  copied  into  the 
statement  of  facts  what  purports  to  be  copies 
of  the  documents  which  were  in  evidence, 
but  at  a  former  day  this  court,  upon  motion 
of  appellee,  expunged  them,  so  as  to  leave 
the  statement  as  It  was  filed.  Standing  thus, 
it  does  not  enable  us  to  ascertain  the  facts 
upon  which  most  of  the  assignments  at- 
tacking the  conclusions  of  the  trial  Judge 
depend.  We  shall  have  to  adopt  his  findings 
of  fact  as  to  the  nature  and  contents  of  the 
documents  which  were  used  in  the  trial,  and 
base  our  review  of  his  conclusions  of  law 
upon  the  facts  thus  found,  and  such  others 
as  may  be  furnished  by  the  statement  of 
facts.  The  facts  thus  appearing  are  as  fol- 
lows: On  the  5th  day  of  September,  1839, 
one  Jacob  Oarrett,  administrator,  recovered 
a  money  judgmoit  in  the  district  court 
against  James  S.  Whitman,  on  which  an 
alias  execution  was  issued  October  3,  1840, 
and  was  on  same  day  levied  upon  1,000  acres 
of  land.  This  land  was  sold  on  the  first 
Tuesday  In  November,  1840,  in  front  of  the 
courthouse  door;  and,  falling  to  bring  two- 
thirds  of  Its  appraised  value,  l;t  was  read- 
vertised  for  sale  on  the  first  Tuesday  in  De- 
cember, 1840,  and  mi  that  day  it  was  sold 
by  the  sheriff  on  a  credit  of  12  months,  and 
was  purchased  by  Joseph  Castleberry,  who 
executed  his  bond  for  the  purchase  mosey, 
in  accordance  with  the  statute  then  tn  fbrce, 
with  Benjamin  Ftiller  and  Ttiomas  H.  Gar- 
,  ner  as  sureties.  This  bond  was  returned 
into  court  by  the  sheriff  with  the  execution, 
and  there  remained  until  it  matured,  at  the 
expiration  of  12  months.  It  was  not  paid 
at  its  maturity,  and  on  the  7th  day  of  Janu- 
ary, 1842,  an  execution  was  issued  upon  the 
bond  as  a  Judgment  agralnat  Castleberry, 
Fuller,  and  Gamer.  This  execution  was,  on 
the  Stl  d;iy  of  February,  1842,  levied  upon  the 
1,000-acre  tract,  which  had  been  previously 
sold  to  Castleberry,  upon  the  league  of  land 
In^  controversy,  and  upon  another  tract  All 
of  this  land  was  sold  on  the  first  Tuesday 
in  March,  1842,  and  was  purchased  by  Thom- 
as and  Nash,  under  whom  defendant  claims. 
One  of  the  controversies  In  the  court  below 
was  over  the  question  of  fact  whether  or  not 
this  sale  took  place  in  front  of  the  coort- 
house  door.  It  does  not  appear  what  the 
Aerifl,  in  bis  return  and  in  the  deeds  exe- 
cuted to  the  purchasers,  recited  on  the  sub- 
ject. The  Judge  found  that  the  sale  was 
properly  made  before  the  cotirthouae  door. 


A  witness  who  lived  in  San  Augustine  conn- 
ty  at  the  time  testified  that,  according  to  his 
best  recollection,  though  he  would  not  b» 
positive,  the  sale  was  made  at  a  log  on 
vacant  lots,  160  feet  west  of  the  bouse  then 
used  as  a  courthouse;  that  he  was  satLifieA 
the  sale  was  not  made  tn  front  of  the  court- 
house; that  he  was  not  present  at  the  sale, 
but  was  there,  according  to  his  best  recollec- 
tion, a  few  moments  afterwards,  and  wn* 
told  that  Na^  and  lliomas  had  bought  the 
Fuller  league.  Many  sales  were  at  that 
time  made  at  tills  log.  It  was  shown  that 
Fuller  continued  to  live  near  the  town  of 
San  Angustlne  for  tfiree  or  four  years  after 
this  sale,  and  then  moved  to  Panola  4!oiuity. 
and  was  lost  sight,  of;  neither  he  nor  his 
lieirs  having  claimed  this  land  until  this  snit 
was  brought  in  1891.  We  conclude  with  the 
trial  Judge  Huit  the  evldoice  addoced  by 
plaintiffs  was  not  sufficient,  after  this  lapse 
of  time,  and  under  these  circumstances,  to 
overthrow  the  presumption  that  the  shKiiT 
Acted  regularly  and  lawfully  In  making  the 
sale.  It  appears  that  the  whole  of  the  Ful- 
ler league  was  levied  on,  offered  for  sale, 
aad  bought  by  Nash  and  Tfaomos,  and  that 
tta^  paid  the  purchase  money.  The  sheriff, 
for  some  nnexplalned  reason,  mode  a  deed 
for  the  leacue^  leas  an  undefined  tract  of  80O 
acres.  The  execution  waa  returned  onsatiB- 
fied,  the  property  not  having  toougbt  enonglk 
to  satisfy  the  Judgmoit,  and  on  the  10th  day 
of  June,  1642,  another  was  Issued  for  tiie 
amount  due  on  the  bond  of  Caatieberry,  Ful- 
ler, and  Gamer,  on  which  the  fallowing  levy 
appears,  of  date  June  10,  1842:  "Levied  on 
a  tract  of  land  of  dl^ht  hundred  acres,  as  the 
propertsr  of  Benjamin  Fuller.  Said  land  ll£» 
In  the  county  of  San  Augustine^  about  twen- 
ty-three miles  southwest  of  San  Augustine; 
this  being  a  portion  of  a  league  of  land  gnmt- 
ed  to  the  said  Fuller;  *  •  •  property 
pointed  out  by  Benjamin  Fuller."  On  tlie- 
5th  of  July,  1842,  the  sheriff,  without  any 
further  sole,  executed  a  deed  to  Nash  and' 
Thomas,  "conveying  the  said  800  acres  of 
land,  the  residue  or  reserve  of  said  league." 

George  B.  Oatllng  and  Rnfus  Price,  for  ap- 
pellants. Ingrabam,  Ratdiff  ft  ingrahank 
and  S.  W.  Blount,  for  appellee. 

WILLIAMS,  J.,  (after  stating  tbe  facU.> 
The  record  contains  47  assignments  of  error, 
many  of  which  are  presented  In  the  brief 
of  appellants.  The  questions  upon  which  the 
decision  must  depend  are  not  numerous, 
however,  and  we  shall  not  imdertake  to  fol- 
low them  In  the  ordCT  in  which  they  are  pre- 
sented in  the  brief.  All  of  them  could  have 
been  raised  by  a  few  assignments. 

Appellants  contend  that  the  sale  of  tbe 
sheriff,  under  which  appellees  cBdm,  was 
void  for  several  reasons.  They  contend,  first. 
that  the  sale  of  the  1,000  acres  which  Cas- 
tleberry bought,  and  for  which  he  execute* 
the  purchase-money  bond  was  void,  and  that. 
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tfaerefwe,  tbe  bond  la  void,  and  fornlahed  no 
legal  basis  for  the  subsequent  proceedings. 
One  of  the  reasons  urged  to  show  tbe  nulli- 
ty of  that  sale  Is  that  it  was  not  made  upon 
the  first  Tuesday  in  the  month.  The  court 
%elow  found  otherwise,  and  the  execution 
and  the  return  of  the  officer  are  not  in  the 
record  to  contradict  such  finding.  The  pre- 
sumption is  in  favor  of  tbe  shertif's  acts. 
Another  objection  to  that  sale  is  that  the 
levy  upon  the  1,000  acres  was  not  sufficient 
The  land  was  described  as  the  tract  of  1,000 
acres,  being  the  farm  on  which  Benjamin 
li^iller  then  resided.  This  could  be  made 
-certain  by  evidence,  and  tlie  levy  was  not 
iipon  its  face  so  indefinite  as  to  render  it 
▼old. 

It  ts  next  contended  that  the  1,000  acres 
'was  the  property  of  Fuller,  and  not  of  Whit- 
auau,  the  defendant  in  execution.  There  is 
no  evidence  in  support  of  this  position,  un- 
less it  be  the  statement  in  the  Judge's  find- 
Ini^s  that  Fuller  resided  on  it  at  the  time  of 
the  levy,  and  the  recital  in  the  return  on  the 
execution  issued  in  January,  1842,  that  it 
was  levied  on  as  the  property  of  Fliller.  The 
fact  that  Fuller  resided  on  it  when  the  levy 
'was  made  does  not  show  tliat  It  was  not 
Whitman's,  nor  that  it  was  not  subject  to 
the  levy,  and  the  levy  on  it  In  1842  as  Pul- 
ler's property  does  not  prove  that  in  li^K) 
It  was  not  Whitman's.  Castleberry  bought 
«u<^  title  as  was  passed  by  the  sheriff's 
^eed,  and  that  waa  sufficient  to  support  his 
bond.  It  waa  not  necessary  for  the  detend- 
::int  to  show  that  a  good  title  passed  to 
■Castleberry. 

Objection  is  next  made  to  the  Judge's  find- 
ings with  respect  to  that  sale;  that  the  land 
bad  been  appraised  prior  to  the  first  sale; 
tliat  It  failed  to  bring  two-thirds  of  its  ap- 
praised value;  that  it  was  readvertised  for 
«ale  on  the  next  sale  day,— the  objection  be- 
ing that  these  findings  are  unsupported  by 
«vidence.  All  of  these  facts  may  have  ap- 
peared from  the  recitals  in  the  documents 
which  were  offered  in  evidence.  If  they  did 
not  so  appear,  it  was  proper  for  the  Judge  ta 
presume  that  they  all  transpired  at  the  prop- 
ter time.  If  it  were  affirmatively  sliown  that 
they  never  took  place,  the  absence  of  most, 
if  not  all,  of  them  would  have  been  mere 
irregularities,  which  would  not  have  defent- 
^1  the  title  of  tbe  purchaser,  nor  have  rea- 
4lered  the  sale  void.  Howard  v.  North,  6 
Tex.  200;  Ayres  v.  Duprey,  27  Tex.  699. 
That  the  bond  was  executed  by  Castleberry, 
Fuller,  and  Garner,  and  returned  into  court, 
tliat  it  matured,  and  was  not  paid,  we  must 
assume  to  have  been  established.  The  act 
of  5th  of  February,  1S40,  concerning  execu- 
tions, 'was  in  force  at  the  time  the  sale  of 
December,  1840,  was  made,  and  the  proceed- 
ings were  In  accordance  -nith  sections  16-17  of 
that  act  Articles  1302-1304,  Hart.  Dig. 
The  act  of  December  22,  IftW,  (Hart.  Dig. 
arts.  1312-1320,)  had  the  effect  to  repeal  so 
much   of  the   former   act   as   provided    for 


sales  on  credit  and  the  giving  of  bonds  for 
the  purchase  money;  but  this  sale  had  'tok'^n 
place  before  that  act  was  passed,  the  ri^ts 
of  the  parties  had  attached,  and  there  Is 
nothing  in  that  act  showing  a  purpose  to 
take  away  tbe  remedy  on  bonds  executed  be- 
fore its  passage  which  waa  afforded  by  sec- 
tion 17  of  the  act  of  February  5th.  That 
provision  could  stand  consistently  with  the 
act  of  December  23d.  The  act  of  January  27, 
1842,  did  not  take  effect  until  after  the  sale 
of  the  league  in  question  bad  taken  place. 
We  therefore  iMld  tliat  the  conrt  was  right 
in  giving  to  the  bond  the  effect  oif  a  Judg- 
ment, and  in  holding  that  the  execution  is- 
sued upon  it  was  valid.  The  league  was  suf- 
ficiently described  in  the  levy  and  sale.  So 
far  as  the  record  showa,  the  sheriff  bad  no 
right,  in  executing  the  deed,  to  reserve  800 
acres.  By  tlie  le'vy,  sale,  purchase,  and  pay- 
ment of  the  purchase  money,  the  equitable 
title  to  the  whole  league  passed  to  tbe  pur- 
chasers. The  deed  from  the  sheriff  was  not 
easentlaL  By  tbe  levy  under  the  execntlon 
of  June,  1842,  obvioni^  the  sheriff  acqtilred 
povmc  to  pass  title  to  the  land.  But  he  had 
such  power  under  the  prevloos  execution 
and  sale,  and  bis  last  deed  may  well  be 
treated  as  an  exercise  of  that  power.  By  the 
two  deeds  which  he  ececuted.  the  sheriff 
conveyed  to  Thomaa  and  Nash  Just  what 
they  had  acquired  right  to  by  their  pur- 
chase of  the  league. 

The  Judgment  of  the  district  court  upon  the 
facta  found  was  correct,  and  is  affirnted. 


FLINT  et  «1.  V.  VAN  HALL  et  al.,  (CUM- 

M1NQ8,  Intervener.) 

(Conrt  of  Civil  Appeals  of  Texas.    Oct  18, 

1893.) 

DbCEFT— ISSTBDCTIOSS— ISSUKS  SOT  RaIBSD  8T 

Plea  DITTOS. 
Where  a  petition  in  intervention  alleges 
that  money  in  the  buidB  of  defendant  waa  pro- 
cured from  the  intervener  by  defendant,  to  in- 
vest, on  fraudulent  representationg,  a  charge 
that,  if  the  money  waa  Iwrrowed  by  de- 
fendant tiirough  frand,  the  title  did  not  vest 
in  him,  was  outside  the  issue  presented,  and 
mialeadinK. 

Appeal  from  McLennan  coimty  court;  W. 
H.  Jenkins,  Judge. 

Action  by  Flint  &  Flint  against  Van  Hall 
and  othera  on  a  conditional  acceptance  of 
an  order  for  a  sum  of  money  in  the  custody 
of  defendant  Van  Hall.  The  order  In  suit 
was  given  plaintiffs  by  H.  A.  McNoIly,  and 
accepted  by  defendant  Van  Hall  on  condi- 
tion that  the  money  proved  to  be  McNally's. 
Frankle  Cummings  intervened,  alleging  that 
the  money  for  which  the  order  was  given 
was  intrusted  by  her  to  McNally  to  invest 
for  her  as  her  agent  and  plaintiffs'  reply  to 
the  plea  of  intervention  was  that  she  had 
loaned  McNally  the  monqr  to  set  up  iu  busi- 
ness on  his  own  account  There  was  Judg- 
ment for  intervener,  and  plaintiffs  appeaL 
Reversed. 
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D.  H.  Hardy,  for  appdlants. 

KEY,  J.  There  Is  error  In  that  pmrdon  of 
the  charge  of  the  court  below  wherein  the 
Jury  were  told  that  If  McNally  procured  the 
money  In  question  from  Mrs.  Cummlngs  by 
any  fraudulent  representations,  by  which  he 
deceived  and  overreached  her,  the  title  to 
the  money  did  not  vest  in  him.  The  Issues 
raised  by  the  pleadings  did  not  call  for  such 
a  charge,  and  it  was  misleading.  When  an- 
alyzed, Mrs.  Cummings'  plea  of  intervention 
does  not  charge  that  McNally  induced  her  to 
lend  him  the  money  through  any  fraud  or 
misrepresentations.  In  fact,  it  does  not  aver 
that  she  loaned  him  the  money.  It  alleges 
that  she  Intrusted  him  with  It  as  her  agent, 
to  be  by  him  invested  In  a  business  enter- 
prise for  her.  It  also  charges  that  she  was 
induced  to  so  intrust  her  money  to  him  by 
his  false  and  fraudulent  representations  that 
he  would  Invest  it  according  to  her  wishes. 
But  this  latter  averment  was  whoUy  unnec- 
essary, and  Aould  have  been  treated  as  sur- 
plusage. If  Mrs.  Onmmings  placed  the  mon- 
ey in  his  hands  as  her  agent,  to  be  used  for 
her  benefit,  it  remained  her  money,  and  this 
Is  so  regardless  of  her  reasons  fOT  so  intrust- 
ing it  to  him.  On  the  other  hand,  if  she 
loaned  him  the  money,  and  he  did  not  obtain 
It  with  Intent  not  to  repay  It,  and  he  did  not 
misrepresent  existing  facts  relating  to  his 
ability  to  repay  it,  then  it  was  McNaUy's 
money,  and  his  orda-  on  Van  Hall  in  favor  of 
appellants  for  it  vested  title  in  them,  and  en- 
titled them  -to  It  TUs  is  all  there  Is  in  the 
case.  No  Issue  of  fraud  should  have  been 
submitted  to  the  Jury,  because,  in  legal  con- 
templation, none  was  raised  by  the  plead- 
ings. Und»  the  charge  given,  the  Jury  may 
have  concluded  that  if  Mrs.  Cummings  loaned 
McNally  the  money,  but  was  induced  to  do 
so  by  his  false  representations  as  to  the  pur- 
poses for  which  he  intended  to  use  it,  title 
thereto  did  not  pass  to  him.  But  such  is  not 
the  law.  If  In  t&ct  the  transaction  was  a 
loan,  and  McNally  misrepresented  no  fact  con- 
cerning his  ability  to  repay  it,  then  it  be- 
came his  money,  although  he  may  have  de- 
ceived Mrs.  Cumm'ings  as  to  the  mannar  In 
which  he  intended  to  use  It  for  bis  own  bene- 
fit; and  under  such  circumstances,  unless  he 
borrowed  the  money  with  the  design  never 
to  repay  It,  there  was  no  fraud,  against 
which  the  law  affords  relief.  The  judgment 
of  the  court  below  is  reversed,  and  the  cause 
remanded. 


MILLBR  V.  BOONE  et  al. 
(Supreme  Court  of  Texas.    Oct.  10,  1898.) 
Tbdst  Deed— SaLiE. 
1.  Where  a  trust  deed  provided  for  a  sale 
at   the  conrthonse  door,   a   sale  made  at   the 
door  of  a  building  used  by  the  commissioDer's 
court  and  the  county  court  Is  void,  the  com- 
missioners having,  under  article  2310,  Rev.  St., 


designated  the  opera  house  a*  the  courthou^ 
and  Dlace  where  the  district  court  is  held. 

2.  A  sale  was  made  under  a  deed  of  trust,, 
and  the  property  purchased  by  the  holder  of 
the  note  secured  thereby.  He  couveyed  tht 
property  to  one  M.  The  sale  proved  invalid. 
At  the  request  of  M.,  a  second  sale  under  the 
trust  deed  was  made.  Held,  that  the  convey- 
ance to  M.  did  not  carry  the  debt,  the  note, 
or  the  trust  deed,  and  the  latter  authorizing  a 
sale  at  the  request  of  the  payee  of  the  note,  a 
request  by  M.  was  unavailing,  and  the  sale 
thereunder  void.    22  S.  W.  Hep.  102,  reversed. 

Error  from  court  at  civil  appeals,  second 
supreme  Judicial  district. 

Trespass  to  try  title  by  Boone  and  Scar- 
borough against  W.  J.  Miller.  Judgmoitfor 
plaintiffs,  who  bring  error  from  a  Judg- 
ment of  the  court  of  dvU  appeals  In  favor 
of  defendant    22  S.  W.  Rep.  102.    Reversed. 

3.  D.  Martin  and  J.  B.  Scarborough,  for 
plaintiffs  in  error.  Smallwood  &  Smith  and 
Watts,  Aldridge  &  Eckford,  for  defoidant 
in  error. 

BROWN,  J.  Boone  and  Scarborough  sued 
W.  J.  MiUer  in  the  district  court  of  MitcheU 
county  in  trespass  to  try  title  to  recover  four 
sections  of  land  situated  In  that  county.  W. 
J.  Relger  was  admitted  to  be  the  common 
source  of  title.  On  the  19th  day  of  Decem- 
ber, 1884,  Bo<Mie,  Scarboroufjii,  and  Powell 
recovered  judgment  to  the  district  court  of 
Mltchdl  county  against  W.  J.  Relger  for 
|1,S29,  an  abstract  of  which  was  duly  flle<l 
and  recorded  to  the  proper  office  of  said 
county  on  the  6th  day  of  February,  1885.  On 
the  2d  day  of  September,  1886,  an  execu- 
tlMi  was  issued  upon  said  judgment  and  lev- 
led  upon  the  land  in  controversy,  which  was 
sold  by  the  sheriff  (xa.  the  6th  day  of  Octo- 
ber, 1885,  and  purchased  by  Scarborough  for 
the  benefit  of  Boone  and  Scarborough,  Soar- 
borough  paying  the  bid— ^25 — of  his  own 
money.  A  deed  was  made  by  the  sheriff  to 
Boone  and  Scarborough  In  pursuance  of  said 
sale.  W.  J.  Miller  claimed  title  to  the  land 
under  the  following  chato  of  title:  On  the 
22d  day  of  April,  1884,  George  J.  Relger  exe- 
cuted a  deed  of  trust  to  Wlnfldd  Scott,  as 
trustee,  conveying  to  him  to  trust  the  lands 
to  controversy  to  secure  the  payment  of  a 
note  due  by  Relger  to  J.  N.  Upton  for  the 
sum  of  $2,425,  with  10  per  cmt  toterest  from 
date,  dated  October  3,  1883,  and  due  Octo- 
ber 1,  1884.  The  deed  of  trust  was  recorded 
in  the  proper  office  of  Mitchell  county  on  the 
29th  day  of  April,  1884,  and  provided  Oiat 
"up<«  default  to  the  payment  of  the  note 
and  toterest  at  maturity  the  trustee,  Wtofleld 
Scott,  or,  to  case  of  his  refusal  or  inability 
to  act  the  ncttog  sheriff  of  Mitchell  county," 
Is  authorised  to  sell  said  land,  at  the  re- 
quest of  James  Upton,  made  at  any  time 
after  the  maturity  of  said  note,  the  sale  to 
be  made  at  the  courthouse  door  of  Mitchell 
county  after  publishing  notice  for  20  days. 
Scott  having  refused  to  act  Ware,  the  sher- 
iff of  Mitchell  county,  sold  the  land  imder  the 
deed  of  trust  on  the  4th  day  of  Februaty. 
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1885,  and  the  Concho  National  Bonk  became  { 
the  purchaser  for  the  sum  of  $1,700.  The  I 
Concho  National  Bank  then  owned  the  note. 
The  sale  seems  to  have  been  regular,  except 
that  It  was  made  at  the  door  of  a  house 
nsed  and  occupied  by  the  commissloneTs' 
court  and  Oie  cotmty  court  of  the  county  for 
holding  court,  but  the  district  court  was  held 
at  a  different  place,  about  300  yards  from 
that  at  which  the  sale  was  made.  The  com- 
luissioners'  court  had  entered  an  order  des- 
ignating the  opera  house  as  the  coiuthouse 
and  the  place  for  holding  the  district  court. 
Ware  made  a  deed  for  the  land  to  the  Concho 
National  Bank,  and  on  the  3d  day  of  Novem- 
bor,  1885,  Relger,  by  quitclaim  deed,  con- 
voyed all  of  his  interest,  rig^t,  and  title  to 
J.  N.  Upton  for  an  expressed  consideration 
of  $1.50;  and  on  the  22d  day  of  December, 
1885,  Upton,  by  quitclaim  deed,  conveyed 
all  of  bis  right,  title,  and  interest  In  the  land 
to  the  Concho  National  Bank  for  considera- 
tion of  $1.  In  September,  1888,  the  Oraicho 
National  Bank,  for  a  consideration  of  $2,- 
300,  paid  by  W.  X  Miller,  conyeyed  to  Miller 
the  land  in  controrersy,  one  section  being 
conveyed  by  quitclaim  deed  and  the  other 
three  sections  conveyed  by  deed  with  special 
warranty.  On  the  21st  day  of  May,  1889, 
at  the  request  of  Miller,  Ware,  the  sheriff 
of  Mitchell  county,  again  sold  the  land  under 
the  deed  of  trust,  at  the  courthouse  door 
of  Mitdiell  county,  after  due  notice,  and 
>Uller  bid  the  land  In  at  the  sum  of  $1,100, 
but  had  not  the  imasession  of  the  note,  and 
paid  no  money  on  his  bid.  Scott  had  re- 
fused to  act  In  making  the  sale.  R.  F.  Pow- 
ell, one  of  the  firm  in  whose  favor  the  Judg- 
ment was  rendered  by  virtue  of  wliicU  the 
sale  was  made  under  which  Boone  and  Scar- 
borou^  claim,  transferred  his  Interest  in 
the  Judgment  rendered  in  favor  of  Boone, 
Scarborough,  and  Powell  to  Miller,  the  trans- 
fer bdng  dated  on  the  19th  day  of  June, 
1889,  and  on  the  23d  day  of  April,  1890, 
Powell,  by  quitclaim  deed,  conveyed  all  of 
bis  right  and  title  to  the  land  to  Miller.  Tb« 
legal  title  to  the  land  and  the  right  of  pes' 
session  remained  with  Reiger,  the  maker  of 
the  tmst  deed,  until  the  deed  of  trust  was 
legally  foreclosed:  and  the  purchase  of  the 
land  by  Boone  and  Scarborough  under  the 
execution  sale  conveyed  to  them  the  legal 
title  and  right  of  potssesslon,  unless  the  sale 
under  the  trust  deed,  made  before  the  exe- 
cution sale,  was  valid;  and  the  plaintiffs 
were  entitled  to  recover  tmless  the  deed  of 
tmst  had  been  legally  foreclosed  at  one  of 
the  sales  made  under  it.  Morrow  v.  M<hv 
gan,  48  Tex.  304;  SchmeltSB  v.  Oarey,  48 
Tec  49;  Spring  y.  Eisenach,  51  Tex.  436; 
Silliman  v.  Gammage,  55  Tex.  369.  If  either  of 
the  sales  made  under  the  deed  of  trust  was 
valid,  then  the  defendant  in  error.  Miller, 
is  entitled  to  the  land,  and  the  Judgment 
of  the  court  ot  dvll  appeals  should  be  af- 
firmed; but  If  both  of  these  sales  were  in- 
effectual to  pass  the  title,  then  the  Judgment 


of  the  court  of  civil  appeals  should  be  re- 
versed, and  the  Judgment  of  the  district  court 
affirmed. 

The  deed  of  trust  required  that  the  sale 
should  be  made  at  the  door  of  the  court- 
house of  Mitchell  county,  and,  if  this  wa» 
not  done,  then  the  sale  was  void,  and  passed 
no  title  to  the  purchaser.  Howaird  v.  North,. 
5  Tex.  290.  From  some  cause,  not  explain- 
ed, there  was  no  regular  courthouse  In  Mitch- 
ell county.  Our  statute  defines  the  mean- 
ing of  "courthouse  door"  as  follows:  "Art 
2310.  By  the  'courthouse  door'  of  a  cotmty 
is  meant  eithw  of  th«  principal  entrances- 
to  the  house  provided  by  proper  authority 
for  the  bedding  of  the  district  court;  and 
where  from  any  cause,  there  is  no  such  house,, 
the  door  of  the  house  where  the  district  court 
was  last  held  In  that  cotmty  shall  be  deem- 
ed to  be  the  coturthouse  door.  Where  the 
courthouse  or  house  used  by  the  court  turn 
been  destroyed  by  flre  or  other  cause,  and 
another  has  not  been  designated  by  the 
proper  authority,  the  place  where  such  house 
stood,  shall  be  deemed  to  be  the  courthouse 
door."  The  commissioners'  court  of  MltofaelL 
county  was  the  pn^)er  authority  to  desig- 
nate a  place  for  the  holding  of  the  district 
court,  and  that  court  had  designated  the 
opera  house  as  such  place.  The  land  not 
having  been  aoiA  at  the  place  so  designated, 
the  sale  was  void,  and  c(»veyed  no  tlUe  to- 
the   purchaser. 

There  is  no  evidence  to  show  that  Miller 
acquired  any  equitable  right  under  the  deed 
from  Powell,  and  no  pleading  upon  which 
such  right  could  be  considered  in  this  case 
if  in  fact  it  exists.  The  sale  of  February  4th 
under  the  deed  of  trust  being  void,  the  legal 
title  remained  in  Relger.  Boone  and  Scar- 
borough's Judgment  was  recoi-ded  on  the  5tlt 
day  of  February,  the  next  .day  after  the  sale- 
under  the  deed  of  trust.  On  the  6th  of  Oc- 
tober the  sale  was  made  under  execution, 
against  Reiger,  at  which  Boone  and  Scarbor- 
ough purchased.  The  deed  from  Reiger  to- 
Upton,  being  made  after  the  sale  under  exe- 
cution, passed  no  title,  and  did  not  affect  the 
right  of  Buone  and  Scartxxougb,  and  the- 
Concho  National  Bank  acquired  no  right  or- 
title  to  the  land  by  the  deed  from  Upton, 
made  on  the  22d  day  of  December,  1885. 
The  ri^t  of  Miller  is  therefore  reduced  to 
his  title,  if  any,  acquired  undw  the  last  sale 
und«r  the  deed  of  trust.  The  deed  of  trust 
provides  that  the  sale  may  l>e  made  "at  the 
request  of  J.  N.  Upton,  made  at  any  time 
after  the  maturity  of  the  note."  The  last 
sale  was  made  at  the  request  of  W.  T.  Miller, 
and  the  question  is,  had  the  trustee  the  pow- 
er to  sell  at  his  request?  The  power  of  sale 
In  a  deed  of  trust  is  an  Important  power 
granted  by  the  maker,  and  he  has  the  right 
to  place  upon  It  such  limitations  and  condi- 
tions as  he  may  deem  proper  for  his  own- 
protection.  When  the  exercise  of  a  power- 
is  made  to  depend  upon  the  direction  or  re- 
quest ot  a  given  p^son,  then  the  direction  or 
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request  of  tbat  person  must  be  given  In  or- 
der to  authorize  the  exercise  of  the  power. 
18  Amer.  &  Eng.  Bnc.  Law,  p.  977,  i  13; 
Richardson  t.  Crooker,  7  Gray,  190;  Hay- 
inond  v.  Jones,  33  Grat  317.  Looking  to 
the  transcript,  we  find  copied  Into  the  state- 
ment of  facts  that  portion  of  the  deed  of 
trust  which  confers  the  power  to  sell,  with 
-quotation  marks,  Indicating  that  It  Is  literally 
copied.  There  is  no  provision  for  the  sale 
to  be  made  at  the  request  of  the  holder  of 
note,  which  Is  common  In  such  Instruments, 
and  the  fact  that  such  provision  Is  omitted 
£oes  tar  to  strengthen  the  conclusion  that 
the  purpose  was  to  confide  the  authcwrlty  to 
put  the  power  of  sale  Into  active  operation 
to  Upton  alone.  It  may  be  that  Reiger  was 
willing  to  trust  to  Upton,  believing  that  he 
would  not  direct  the  sale  under  Improper 
-circumstances;  but,  no  matter  what  the  rea- 
son may  have  been,  Reiger  had  ttu^  right 
to  Impose  the  limitation,  and  the  court  has 
no  power  to  disregard  It.  If,  however,  we 
give  to  the  deed  of  trust  the  broadest  con- 
struction claimed  for  it,— that  Is,  that  the 
-own^  of  the  debt  would  be  authorized  to 
give  the  direction  to  the  trustee  to  sell,— 
Miller  is  In  no  better  condition.  The  sale 
of  February  4,  1885,  at  which  the  Concho 
National  Bank  purchased,  being  void,  the 
bank,  by  Its  bidding  In  the  property,  acquired 
no  rights  therein.  Tlie  parties,  after  the 
sale,  stood  as  they  did  befwe  the  "Ineffiectual 
attempt  at  sale  took  place."  Jones,  Mortg. 
f  1902,  p.  805;  Association  v.  Prloe,  03  Md. 
401.  In  the  case  cited,  after  stating  the 
rights  of  a  purchaser  at  a  void  sale,  who  had 
paid  the  purchase  money,  the  court  says: 
"But  where,  as  in  this  case,  the  mortgagee 
becomes  the  purchaser  at  his  own  sale,  the 
sale  being  void,  he  acquires  no  rights,  either 
legal  or  equitable,  by  means  of  the  sale.  In 
such  case  the  parties  stand  as  they  did  be> 
fore  the  IneCCectnal  form  of  sale,  and  aU  the 
costs  and  expenses  attending  such  Ineffectual 
sale  must  be  borne  by  the  mortgagee  as  the 
consequence  of  an  unauthorized  proceeding." 
The  debt  was  not  satisfied  by  the  sale  at 
which  the  bank  purchased.  Monroe  v.  Budi- 
anan,  27  Tex.  liH,  Attet  the  void  sale,  the 
bank  owned  the  note  and  the  mortgage,  and 
Reiger  owned  the  laud  until  the  execution 
sale  was  made,  when  Boone  and  Scarbor- 
ough became  the  owners  of  the  land,  subject 
to  the  lien  of  the  deed  of  trust  The  con- 
veyance of  the  land  to  Miller  by  the  Concho 
National  Bank  did  not  operate  to  transfer 
the  debt  and  mortgage.  In  Perkins  v. 
iSteme,  23  Tex.  563,  the  court  says,  quoting 
from  4  Kent,  Comm.  101,  1G2:  "So,  on  the 
other  hand,  an  assignment  of  the  Interest  of 
the  mortgagee  In  the  land,  without  an  as- 
signment of  the  debt.  Is  considered  to  be 
without  meaning  or  use;  and  the  reason  Is 
tliat  the  principal  thing  always  draws  to  it 
that  which  te  Incidental  or  accessory,  so  that 
the  pilndpal  thing  cannot  talce  one  direc- 
<i..n,  iiiiil  tliat  wliich  is  incident  to  It  another 


dlrecaon."  TOe  conveyance  by  the  hank 
to  Miller  did  not  operate  to  tramefer  to  him 
the  debt  and  deed  of  trust  latere  Is  an- 
other reason  why  the  ownerslilp  of  the  note 
did  not  vest  In  Miller  by  the  conveyonos 
from  the  bonk.  If  it  were  true  that  the  bid 
of  the  bank— f  1.700— was  to  be  takrai  as  t 
credit  on  the  note,  yet  the  note  was  tor  a 
much  larger  amount,— $2,426,— with  10  per 
cent  interest  for  more  than  a  year,  wbldi 
would  leave  a  large  part  of  the  note  mpaM, 
and  a  subsisting  debt  In  the  hands  of  the 
bank  as  against  Reiger.  llien  the  bank 
would  remaUi  the  legal  owner  of  the  note. 
Whatever  equities  MUIer  may  have,  he  was 
not  the  owner  of  the  note.  The  sale  not  hav- 
ing been  requested  or  directed  by  Upton,  as 
required  by  the  deed  of  trust  and  Miller 
having  no  authority,  even  as  owner  of  the 
note,  to  direct  It  to  be  made,  the  power  to 
make  the  sale  was  not  exercised  In  accord- 
ance vrlth  the  provlrions  of  the  deed  of  tnist, 
and  was  tiierefore  void,  and  passed  no  title 
to  MlUer.  We  see  no  reason  why  the  deed 
of  trust  might  not  yet  be  executed  In  a  prop- 
er manner,  and  Miller  fully  protected,  in  caw 
the  plaintiffs  in  error  should  not  discharge 
the  lien  upon  the  land.  It  Is  ordered  by  thia 
court  that  the  Judgment  of  the  court  of  civil 
appeals  be  reversed,  and  that  tbe  Jodgment 
of  the  district  court  be  auirmed.  It  is  fur- 
ther ordered  that  the  plaintiffs  in  error, 
Boone  and  Scarborough,  recover  o*  W.  J. 
Miller  and  the  sureties  on  his  appeal  bond 
all  costs  of  this  court  and  all  costs  of  the 
court  of  dvll  appeals  and  of  the  district 
com-t 


CLARENDON    LAND,     INVESTMENT    t 
AOENCX  CO.,  Umited,  v.  McCLBL- 
LAND  et  all 

(Supreme  Court  of  Texaa.     Oct  19,  1803.) 

TrESPASSIKO  AKIIflI.8. 

Where  defendant's  cattle  entered  throogb 
the  fence  around  plalntifrs  range,  and  com- 
mauicated  a  disease  to  their  cattle,  defoid- 
ant  is  not  liable,  there  beinj;  no  law  in  Texas 
compelling  the  owner  of  cattle  to  restrain 
them.    21  S.  W.  Rep.  170,  reversed. 

Error  from  corut  of  civil  appeals  of  second 
supreme  Judicial  district 

Action  by  McClelland  Bros,  against  the 
Clarendon  Land,  Investment  &  Agency  Com- 
pany, limited.  A  Judgment  for  plaiutlffa 
was  affirmed  by  the  court  of  dvU  appeals, 
(21  8.  W.  Rep.  170,)  and  defendant  to'lngs  er- 
ror.    Reversed. 

Matlock  &  Peacock  and  W.  R,  Butler,  for 
plaintiff  in  error.  Browning  &  Madden,  for 
defendant  in  error. 

GAINES,  J.  This  suit  was  brought  in  die 
district  court  of  Donley  county  by  the  de- 
fendants In  error  to  recover  of  idainticr  ia 
error  damages  for  an  alleged  trespass  of  the 
latter's  cattle  upon  the  pasture  of  the  for- 

'For  opinion  on  rehearing,  see iUS.  W.  Hep.  1100. 
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DM>r.  It  waa  claiim^  in  tbe  petition  tbat  the 
plaintiffs*  cattle  had  died  by  reaaon  of  a 
disease  ccHnmunlcated  to  them  by  those  of 
tlie  defendant.  There  was  a  judgmeut  for 
tbe  plalnttfTs,  \»hich,  upon  appeal  by  the  de- 
fendant, was  affirmed  in  the  court  of  dvll 
appeals.  It  was  shown  upon  tbe  trial  that 
the  plaintiffs  were  the  owners  of  a  pasture 
embraclns  2,000  acres,  which  was  Inclosed 
by  a  wire  fence,  and  upon  which  they  held 
about  100  bead  of  cattle.  This  pasture  was 
entirely  surrounded  by  a  much  larger  one, 
which  was  owned  by  the  defendant  corpora- 
tion, and  which  was  also  Inclosed  by  a  fence 
of  the  same  general  character.  The  fence  of 
plaintlCh,  as  they  testified,  was  conatmcted 
of  "poets  about  30  feet  apart,  with  fonr  barb- 
ed wires,  and  three  or  four  stays  between 
each  post"  In  1889  the  defendant  company 
placed  in  Its  pasture  a  large  number  of  East 
Texas  cattle,  which  were  less  In  size  than 
the  cattle  of  the  Panhandle  section.  Some 
of  these  cattle  passed  through  the  plalntlfTfi' 
fence,  and  Into  their  pasture,  and  there  was 
evidence  sufficient  to  Justify  a  finding  that 
they  communicated  a  disease  to  some  of 
plaintiffs'  cattle,  from  which  they  died.  The 
ffnce  appears  to  hare  been  passed  through 
by  the  yomig  cattle,  presumably  the  calvee 
and  yearlings.  One  of  the  plaintiffs  testi- 
fled  that  "they  [meaning  the  cattle]  would 
crawl  through  the  fence."  The  other  also 
ti'Stined  as  follows:  "They  were  small,  and 
just  walked  through  our  fence." 

Tbe  court  charged,  the  jnry  as  follows: 
"Krery  entry  of  one's  own  cattle  upon  tbe 
lands  or  premises  of  another  Is  a  trespass, 
and  the  owner  of  such  cattle  will  be  liable 
for  any  damages  raatalned  by  the  owner  of 
such  premises,  If  any,  provided  snch  lands 
or  premises  were  at  the  time  of  anch  entry 
Inclosed  by  a  tetux  sufficient  to  exclude  there- 
from aucb  cattle  oe  animals  as  were  accna- 
tomed  to  be-uaed  te  the  country  or  the  range 
around  and  about  aach  Indosed  premises, 
and  pnDTlded,  fnrther,  that  snch  trespass  la 
effected  by  a  forcible  entry  through  such 
fence  or  Inolosnre."  Thto  charge  was  aa- 
siffned  aa  error,  upon  the  appeal  to  the  court 
of  dvU  appeals,  and  the  assignment  la  In- 
eteted  upon  in  this  court  Neither  tbe  courts 
nor  tbe  legislature  of  this  state  hare  ever 
recognlxed  tbe  role  of  the  common  law  of 
Bn^nd  wblcb  requires  erery  man  to  re- 
strain bis  cattle  either  by  tethering  or  by  In- 
domre.  Davta  t.  Bavls,  TO  Tex.  123,  T  8.  W. 
\U'p.  82ft.  Hence.  If  the  cntHe  of  one  person 
wander  npon  tbe  tmlndosed  lands  of  an- 
other, or  npon  Us  lands  imperfectly  inclosed, 
tbey  are  not  trespassers,  and  the  owner  Is 
not  liable  for  any  damage  that  they  may  In- 
flict. It  fallows  that  one  who  desires  to  se- 
cnre  his  lands  against  the  encroachments  of 
live  stock  running  at  large,  either  npon  the 
open  range  or  in  an  adjoining  field  or  pas- 
tore^  most  throw  around  it  an  Inclosnre  suffi- 
cient to  prerent  tbe  entry  of  all  ordinary  anl- 
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mala  of  the  cbtaa  Intended  to  be  exduded.  If 
be  does  not  the  own»  of  animals  tbat  may 
encroach  npon  U  will  not  be  held  liable  for 
any  dCUnage  that  may  result  from  snch  ool- 
croachment  This  is  the  necessary  result  of 
the  right  of  the  owners  of  domestic  animals 
to  permiit  th«n  to  run  at  large  as  recognized 
by  the  laws  of  this  state.  Since  he  does  not 
owe  tbe  duty  of  confining  his  cattle,  he  is 
guilty  of  no  negligence,  and  he  does  no  wrong 
by  allowing  them  to  go  unconflned,  and  is 
not  responsible  for  their  acts  If,  by  reason 
of  an  insecure  fence,  they  Inflict  damage  up- 
on the  lands  of  a  netgfatxnr;  in  other  words, 
their  encroachment  upon  another's  land  is 
not  a  b-espaaa.  If,  however,  he  drives  his 
cattle  upon  the  indosed  land  of  another, 
however  impmfectly  inclosed,  he  is  guilty  of 
a  trespass,  for  which  he  is  liaJ)le  to  answer 
in  damages.  Davis  v.  Davis,  supra.  Tested 
by  the  rule  we  have  announced,  the  charge 
under  consideration  cannot  be  sustained.  Ab- 
stractly considered.  It  admits  of  a  holding 
that  if  only  sheep  "were  accnatomed  to  be 
used  in  the  country  or  in  the  range  around 
and  about  the  inclosed  premises,"  and  the 
owner  of  the  land  had  a  fence  sufficient  to 
exctnde  soch  animals^  one  who  should  bring 
In  neat  cattle,  and  leave  them  unconflned  up- 
(m  adjacent  lands,  wonld  be  held  to  respond  In 
damages  for  any  loss  tlMt  might  ensue  by 
reaaoB  of  tbeir  encroaching  upon  the  inclosed 
iwemlsea  It  Is  dear  that  such  is  not  the 
law.  It  la  bnt  Juat  bowevw,  te  the  learned 
Judge  who  tried  the  case,  to  say  that  It  is 
appartet  from  the  entire  charge,  in  tbe  light 
(^  the  testimony,  that  he  did  not  Intend  to 
lay  down  so  broad  a  doctrine.  He  refterred 
soldy  to  neat  cattle.  But  tbe  possible  con- 
struction we  have  suggested  serves  to  flltis- 
trate  what  we  conceive  to^e  an  error  In  the 
instruction,  when  applied,  as  doubtlesa  In- 
tended, to  the  latter  class  of  animals  only. 
We  do  not  hold-  that  for  no  breech  of  hia 
fence,  and  Invasion  of  his  pasture  by  domes- 
tic animals,  could  a  landowner  recover  nnder 
oar  laws.  It  may  be  admitted  that,  if  his  In- 
doBure  be  suffldent  to  exdnde  all  cattle  of 
an  ordinary  disposition,  he  would  have  the 
rlgbt  to  recover  for  the  trespass  of  snch  aa 
were  peculiarly  vidons  and  prone  to  break 
fenoBK  The  owner  of  a  dog  may,  as  a  gen- 
eral rule,  permit  him  with  Impunity  to  run 
at  large:  but  If  he  know  him  to  be  vicious, 
and  doee  not  restrain  Um,  be  is  liable  fbr 
any  injury  he  may  Inflict  upon  peraon  or 
property;  and  it  would  seem  that  the  same 
principle  should  apply  to  the  owner  of  any 
domestic  animal  known  to  him  as  being  ac- 
customed to  breaK  through  on  ordinarily 
good  and  auffident  fenca  But  upon  what 
priudple  are  we  to  draw  a  dlatinotion  be- 
tween small  cattle  and  large?  If  the  fact 
that  all  the  cattle  in  the  neighborhood  of  his 
pasture  were  of  large  breeds  when  his  fence 
was  constructed  would  relieve  Ae  owner  of 
the  necessity  of  making  his  ffeneeBufflciantly 
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close  to  keep  out  small  cattle  that  migbt  be 
brought  Into  the  country,  why  should  he  be 
not  relieved  ot  the  necesrity  of  fencing 
tigainst  hogs,  provided  there  were  no  hogs 
within  ronch  when  he  made  his  indosure? 
The  owner  of  the  little  "dogles,"  (as  the  wit- 
ness calls  them,)  such  as  crawled  or  wallied 
so  freely  under  the  wires  of  plaintiffs'  fence, 
hod  precisely  the  same  right  to  permit  them 
to  go  at  large  aa  his  nelghboni  had  who 
owned  Herefords  or  Shorthorns;  and  It  could 
make  no  difference  who  came  first  with  his 
cattle  In  the  neighborhood.  It  la  equally  un- 
important whether  others  In  the  same  sec- 
tion or  ndghborhood  kept  the  same  kind  of 
cattle  or  not  It  is  the  right  of  every  ownw 
of  domestic  animals  in  this  state,  not  known 
to  be  diseased,  vicious,  or  "breochy,"  to  al- 
low them  to  run  at  large,  and  this  without 
reference  to  the  size  or  class  of  such  ani- 
mals kept  by  others  in  the  same  neighbor- 
hood. For  these  reasons  we  think  there  was 
error  in  the  charge  complained  of,  for  which 
the  judgment  must  be  reversed. 

We  are  of  the  opinion  that  the  act  of 
March  26, 1878,  (2  Sayles'  CivU  St  art.  4600a,) 
applies  only  to  counties  and  subdivisions  of 
counties  in  which  the  provisions  of  chapter 
4  of  title  93  of  the  Revised  Statutes  hare 
been  put  in  force  by  an  election.  So,  also, 
title  43,  in  relation  to  fences,  applies  only 
to  lands  in  cultivation,  and  not  to  pasture 
lands.  They  have  no  bearing  upon  this  case, 
except  In  so  far  as  they  evince  a  recognition 
by  tho  legislature  of  the  general  rule  that 
owners  of  domestic  animals  have  the'  right 
in  this  state  to  permit  them  to  run  at  large. 

In  order  to  obviate  any  misconception  of 
the  scope  of  this  opinion,  we  call  attention  to 
the  radical  distinction  between  this  case  and 
that  of  Davis  v.  Davis,  supra.  In  that  case 
the  defendant  drove  his  cattle  upon  the  plain- 
tiffs' inclosed  land.  That  made  him  a  willful 
trespasser.  In  this  the  defendant  corporation 
merely  put  Its  cattle  upon  its  own  pasture, 
and  they  passed  the  plaintiffs'  fence  of  their 
own  volition.  If  the  agents  of  the  defendant 
corporation  knew  that  their  cattle  could  pass 
through  the  plaintiffs'  inclosiu-e,  and  that 
they  were  likely  to  communicate  disease  to 
the  latter's  cattle,  it  was  negligence  on  Its 
part  not  to  confine  them,  and  for  the  conse- 
quences of  that  negligence  It  would  be  liable. 
The  Judgments  of  the  district  court  and  of 
the  coiu^  of  civil  appeals  are  reversed,  and 
the  cause  remanded. 


OTTLF,  C.  &  S.  P.  RT.  CO.  ▼.  KIZZIAH. 
(Supreme  Court  of  Texas.    Oct  19,  1893.) 
IxjrKT   TO   Emplotk  —  Neoi.ioencb  o»  Feli>ow 
Servant — Ixstkuctiosb  — Evidencb  —  AssOMP- 
Tiox  op  Risk. 

t.  Where  an  employer  furnishes  defective 
miK-hiiiery  to  hi8  servant,  of  wliioli  defect  the 
111  Iter  \vn8  iKnuraut,  though  the  master  knew 
of  it.  tile  latter  is  liable  to  the  servant  for  in- 
juries  caused    thereby,    though   a   fellow   serv- 


ant was  guilty  of  negUgenee  wUdi  eontrilmtal 
to  the  injury. 

2.  There  is  no  error  In  lefarinx  reqoeatel 
charges  where  they  are  inhstantially  t^rat  ii 
the  general  charge. 

3.  Findings  in  matters  of  fact  by  the  ewirt 
of  civil  am>eais  will  not  be  reviewed. 

4.  Where  plaintiff,  a  car  repairer,  was  b- 
jured  while  at  work  between  cars  on  the  trai^k 
of  defendant  by  the  moving  of  certain  cars  on 
the  track  from  some  cause  unknown,  where  the 
only  evidence  was  that  the  air  brakes  did  not 
hold  the  cars,  but  there  was  no  evidence  thit 
there  were  any  defects  in  them,  a  charge  based 
on  the  issue,  of  defective  brakes  is  erroneoiu. 
22  S.  W.  Rep.  110,  reversed. 

6.  Where  there  was  a  distinct  issue  made 
as  to  whether  it  was  the  duty  or  not  of  plain- 
tiff to  inspect  the  cars  and  brakes,  it  was  prop- 
er, on  request  ot  defendant  to  charge  that  if 
It  was  the  duty  of  plaintiff  to  inspect  the  cars 
and  brakes  he  could  not  recover  for  any  defect! 
in  them  which  he  might  have  discovered  by  in- 
spection.   22  S.  W.  Rep.  110,  reversed. 

6.  An  employe  assumes  not  only  the  risks 
which  always  attend  his  employment,  bnl 
those,  also,  which  commonly  do  so. 

7.  Evidence  that  some  time  after  the  ac- 
cident the  plaintiff  had  stated  that  he  had 
often  applied  for  the  rules  as  to  his  work,  tnd 
had  been  unable  to  get  them,  is  incompetent 
for  any  purpose.    22  S.  W.  Rep.  110,  reversed. 

Error  from  court  of  civil  appeals  of  Moood 
supreme  Judicial  district 

Action  by  W.  L.  Kizzlah  against  the  Gulf. 
Colorado  &  Santa  Fe  Railway  Company  for 
personal  injuries.  From  a  Judgment  of  the 
court  of  civil  appeals  (22  S.  W.  Rep.  110)  af- 
firming a  Judgment  for  plaintiff,  defendant 
tolngs  error.    Reversed. 

J.  W.  Terry,  for  plaintiff  In  errw.  Poin- 
dexter  &  Padelford,  for  defendant  in  error. 

BROWN,  J.  The  appellee  saed  the  ap- 
pellant in  the  district  court  of  Johnson  coun- 
ty to  recover  of  it  damages  for  injuries  al- 
leged to  have  been  received  by  liim  while  in 
its  employ  at  Cleburne,  in  that  county.  TV 
petition  alleges,  in  substance,  that  appdlee 
was  employed  by  the  appellant  as  examiner 
and  repairer  of  cars  at  said  station,  and  th.it 
It  was  the  duty  of  appellee  and  one  Renfro 
to  make  such  repairs  upon  cars,  when  need- 
ed, as  could  be  made  without  sending  them 
to  the  roundhouse;  that  on  the  2d  day  of 
November,  1888,  a  train  of  can  came  Into 
Cleburne  on  the  appellants'  road,  consisting 
of  two  passenger  coaches  and  a  baggage  car, 
and  that  the  said  coaches  and  car  were 
placed  on  a  spur  track  for  the  purpose  of 
having  repairs  made  to  the  drawhead  of  the 
baggage  car,  the  repairs  being  slight  and 
such  as  could  be  made  on  the  track;  tliat 
for  the  purpose  of  enabling  the  persons  mak- 
ing the  repairs  to  get  conveniently  at  the 
drawhead  to  be  repaired,  the  coaches  and 
baggage  car  were  detached  from  each  oth- 
er, and  separated  a  distance  of  about  eight 
feet,  and  that  before  the  engine  was  de- 
tached, the  air  brakes  were  set  upon  car  and 
coaches  to  hold  them  stationary  on  the  track 
He  alleged  that  he  and  Renfro,  in  discharge 
of  their  duty,  went  to  the  baggage  c:ir  ta 
make  the  needed  repair,  and,  that  while  per- 
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forming  Us  duty  In  assisting  the  said  Ren- 
tn.  It  was  necessary  for  Um  to  stand  upon 
the  track  between  the  coaches  and  the  bag- 
gn^  car,  with  his  body  against  or  In  front 
of  the  drawhead  of  the  baggage  car,  with  his 
back     towards    the    coachea:    that,     while 
he  was   engaged  asslBting  Renfro  In  said 
WOTk,  the  coaches  rolled  down  the  track  to- 
wards   and   against  the  baggage  car,  and 
caught   the  body  of  appellee  between  the 
drawhead  of  the  coach  and  the  drawhead  of 
the  baggage  car,  crushing  and  wounding  his 
body  and  limbs,  thereby  inflicting  serious 
permanent  Injuries.    Appellee  se^s  to  recov- 
er   of    the    appellant    upon    two    distinct 
grounds:  (1)  He  alleges  that  tiie  air  brakes 
upon  the  passenger  coaches  were  defective 
and  Insufficient  to  hold  the  coaches  station- 
ary upon  the  track  where  th^  were  placed, 
although  the  track  was   nearly  level,   and 
that    by   reason   of   such    defect   the   said 
coaches  were  caused  to  roll  along  said  track 
against  the  appellee  while  he  was  at  work, 
thereby  causing  the  Injury.   It  is  alleged  that 
plaintiff  was  ignorant  of  the  defects  in  the 
brakes,  and  could  not  have  discovered  them 
by  due  care  on  his  port,  and  that  defendant 
knew  of  the  defect,  or  might  have  known  it 
by  the  use  of  ordinary  care.    (2)  The  petition 
alleges  that  plaintiff  was  Inexperienced  in 
the  business  for  which  he  was  employed  by 
the  defendant,  that  the  work  was  dangerous, 
and  that  he  was  Ignorant  of  the  dangers  at- 
tending it   It  is  alleged  that  the  defendant 
knew   that  plaintiff   was  inexperienced   in 
that  kind  of  work,  and  was  Ignorant  of  the 
dangers  attending  it,  and  also  knew  of  the 
dangerous  character  of  the  work,  but  failed 
to  inf(M*m  the  plaintiff  of  the  danger,  or  to 
instruct  him   in   his   duties   while   engaged 
therein,  and  that  if  he  had  known  that  it 
was  dangnous  to  go  between  the  cars  while 
they  were  secured  by  the  air  brakes  alone, 
and  that  said  brakes  were  insufficient  to  hold 
them  securely,  he  would  not  have  exposed 
himself  to  that  danger.   He  avers  that  his 
injuries  were  occasioned  by  the  running  of 
the  cars  upon    him    while   engaged    in   his 
work,  and  that  it  was  a  danger  attending  the 
work  which  was  latent  in  Its  character,  and 
unknown  to  him,  and  of  which  he  was  not 
informed  by  defendant.    The  petition  con- 
tained other  allegations  necessary  to  present 
these   issues.    The   appellant,    among  other 
things,  pleaded  a  general  denial,  and  that 
it  was  the  duty  of  the  plaintiff  to  inspect  the 
air  brakes  on  said  cars,  and  if  he  had  per- 
formed his  duty  he  could  have  discovered 
«ncb  defect,  if  any;   and  also  that  the  air 
brakes  were  soimd  and  safe  for  the  uses  to 
which  they  were  to  be  applied,  and  that  it 
wiig  not  intended  that  they  should  be  relied 
upon  to  hold  the  cars  on  the  track  while 
awaiting  repairs;  and  that  it  was  the  duty 
of  plaintiff   and   Renfro   to   set   the   hand 
brakes  on  the  coaches  so  as  to  secure  them, 
or  to  scotch  the  wheels  for  that  purpose, 
and,  If  they  had  performed  that  duty,  plain- 


'  tiff  would  not  have  been  Injtnred.  The  case 
I  was  tried  before  a  Jury,  and  a  general  ver- 
i  diet  rendered  for  the  plaintiff.  Defendant 
appealed  to  the  supreme  comrt,  and  upon  the 
organization  of  the  court  of  civil  appeals  the 
case  was  transferred  to  that  court,  which  af- 
firmed the  judgment  of  the  district  court 
22  S.  W.  Rep.  110.  Motion  for  rehearing  was 
overruled,  and  the  appellant  has  removed 
the  case  to  this  comrt  by  writ  of  error. 

Appellant  presents  to  this  court  seven 
groimds  for  reversing  the  Judgment  of  the 
court  of  clvU  appeals,  three  of  which  we  do 
not  think  are  wdl  taken,  and  which  we  firat 
consider.    They  are  as  follows: 

"Plrst.  The  court  of  civil  appeals  erred  in 
failing  to  sustain  the  22d,  23d,  24th,  and 
25th  assignments  of  error,  which  are  as 
follows:  '(22)  Tliat  the  verdict  of  the  Jmry 
is  contrary  to  the  law  as  given  in  charge  to 
the  Jury  by  the  court,  in  this:  The  court 
tells  the  Jtuy  that  If  plaintiff's  injury  result- 
ed from  the  negligence  of  plaintiff  or  his 
fellow  servant  Hcnfro,  then  they  would  find 
for  defendant;  and  under  the  evidence  the 
finding  of  the  Jury  was  against  the  law 
as  thus  given  in  charge  to  the  Jury.  (23) 
That  the  verdict  of  the  Jury  is  contrary  to 
law  in  this:  that  the  evidence  shows  that 
plaintiff's  injury  resulted  from  his  own  and 
from  the  negligence  of  O.  L.  Renfro,  and 
that  the  latter  was  a  fellow  servant  of  plain- 
tiff in  the  employ  of  defendant  at  time  plain- 
tiff was  injured,  or  from  the  negligence  of 
plaintifTs  coemploye,  the  switchman  or 
brakeman  who  left  the  cars  without  setting 
the  hand  brakes,  and  tmder'tbe  law,  there- 
fore, plaintiff  could  not  recover  in  this  case. 
(24)  That  the  verdict  of  the  Jury  is  contrary 
to  the  evidence  and  is  imsupported  by  the 
evidence,  fbr  the  whole  evidence  In  the  cose 
shows  by  a  great  iH-eponderance  thereof 
that  plaintifTs  Injury,  if  any,  resulted  from 
the  negligence  of  plaintiff  or  of  0.  L.  Renfro, 
or  at  both,  and  that  C.  L.  Renfro  and  plain- 
tiff were  fellow-servants,  and  that  the  air 
brakes  were  not  defective,  and  that  the  In- 
jury to  plaintiff  resulted  from  the  failure  of 
plaintiff  and  Renfi-o,  one  or  both,  to  prop- 
erly secure  the  cars  which  Injured  plain- 
tiff before  attempting  to  reipair  the  same, 
and  that  plaintiff's  injury  was  caused  by 
no  act  of  negligence  on  the  part  of  defend- 
ant (25)  That  the  verdict  of  the  Jury  was 
contrary  to  the  additional  charge  given  to 
the  Jury,  at  their  request,  ffied  In  this  cause 
on  the  19th  day  of  December,  1889,  for  in 
said  additional  charge  the  court  tells  the  jury 
that  if  the  plaintiff's  Injury  was  caused  by 
the  negligence  of  Kenfro,  and  that  If  Renfro 
and  plaintiff  were  fellow  servants,  as  there- 
in defined,  then  they  would  find  for  de- 
fendant'" The  right  of  recovery  hi  this 
case  rests  upon  the  negligence  of  the  ap- 
pellant In  two  particulars:  (1)  In  fumishln'^ 
defective  machinery  to  the  appellee  witii 
which  to  porform  his  advice;    ^)  In  not 
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iiLffHrmliig  the  a^Kllee  of  tbe  exlsteace  of  a 
daLoger  that  existed  In  the  performimce  of 
tola  dutlefl,  of  which  the  appellee  was  ig- 
norant, be  being  inexperienced  in  the  work 
to  be  performed;  the  appellant  being  in- 
formed wT  the  danger,  and  of  tbe  inexperi- 
ence of  appellee  and  hJs  ignorance  of  the 
alleged  danger.  If  appellant  furnished  de- 
tective machinery  to  the  appellee  with  which 
to  perform  the  services  for  which  he  was  em- 
l^oyed,  and  of  wUch  defect  the  appellee  wiis 
tgDorant,  and  ha  was  inlured  thereby  with- 
out fault  on  his  part,  tbe  appelant  would 
not  be  excused  from  liability  for  sucdi  In- 
Jory  by  reason  of  the  fact  that  a  coemploya, 
a  fdlow  0«rvant  of  appellee,  was  guilty  of 
ne^igence  which  contributed  to  the  injury. 
Ballway  Co.  v.  Kirk,  62  Tex.  227;  Railway 
Co.  Y.  Whitmore,  58  Tex.  27&  If  there  was 
a  latent  danger  in  the  worli,  of  which  ap- 
pellee Iiad  notice,  and  he  was  inexperienced 
In  the  woric  and  Ignorant  of  the  danger, 
which  was  known  to  sjipeUant,  and  tlie  ap- 
pellee was  injured  by  such  latent  danger, 
the  appellant  would  not  be  «xcused  from 
UaliiUty  because  one  of  its  servants,  a  fel- 
low servant  of  the  appellee,  was  guilty  of 
negligence  in  falling  to  perform  an  act  which 
would  have  prevented  tbe  injury.  Jones  v. 
MtaUng  Co.,  66  Wis.  288,  28  N.  W.  Rep.  207. 
The  conouTlng  negligence  'Of  the  fellow  serv- 
ant will  not  excuse  the  negligence  of  the 
master  in  mcb  cases.  Tbe  court  of  civil 
appeals  has  found  the  facts  for  the  appel- 
lee as  to  his  being  Ignorant  of  the  danger 
and  inexperienced,  that  ap^pellant  knew  of 
the  danger,  and  that  appellee  did  not  know 
of  it.  We  cannot  say  tliat  the  verdict  of  the 
Juiy  was  contcaiy  to  the  law  under  web 
state  of  facta. 

"Second.  The  eonrt  of  civil  ag^als  erred 
In  falling  to  sustain  tbe  10th  and  11th  «h 
signmeots  of  error,  and  in  falling  to  re- 
verse the  Judgment  in  this  cause  on  acoouut 
of  the  refusal  of  the  court  below  to  give 
the  charges  recited  in  tlie  said  aasignmentB, 
Which  are  as  follows:  '(10)  That  the  court 
erred  in  not  giviqg  in  charge  to  tlie  Jury 
special  charge  No.  1,  asked  by  defendant, 
Whidi  is  as  follows:  "The  defendant  aslcs 
the  court  to  charge  tbe  Jury  tliat  a  railroad 
company  Is  not  liable  for  danuges  caused 
by  injury  to  one  of  its  empli^es  wlilch  re- 
sulted from  the  negligence  of  another  em- 
ploye of  such  cony>any,  unless  It  be  made 
to  appear  that  proper  care  was  not  used 
in  selecting  such  other  employe,  or  that, 
be  being  Incompetent  or  negligent,  that  fact 
was  known  to  the  company."  (11)  That  the 
court  erred  in  refusing  to  instruct  the  Jury 
as  requested  by  defendant  in  its  special 
charge  No.  2,  which  is  as  follows:  "You 
are  instructed  that  if  you  believe  from  the 
evidence  that  the  injury  which  ploiutlfr  has 
sustained.  If  any,  resulted  from  the  negli- 
gence of  Renfro,  and  that  0.  L.  Renfro  was 
a  coemploye  of  plaiutiCC,  and  engaged  in  th« 


same  department  of  comnM>nserv:oe,  and  wed 
the  air  brakes  for  a  purpose  and  in  a  man- 
ner not  designed  in  their  use  by  the  defend- 
ant company,  but  which  would  have  been 
perfectly  safe  if  properly  used  in  work  for 
wlilch  it  was  designed,  you  will  find  for 
the  defendant  unless  it  appears  from  the  evi- 
dence that  proper  care  was  not  used  in  the 
stitoctlon  and  employment  of  said  Renfro  bj 
defendant,  or  that,  he  being  incompetent  or 
negligent,  that  fact  was  known  to  the  de- 
fendant." '  "  There  was  no  error  in  refiBinj; 
the  charges  quotod,  because,  in  so  far  as  tiie^ 
were  applicable  to  the  facts  of  the  case,  thej- 
wara  Bubstantially  embraced  in  tbe  cfaarg? 
eif  the  court  g^ven  at  the  request  of  the  Jnir, 
and  in  tbe  foiuth  clause  ctf  the  genenl 
charge  of  the  court  Tbe  fourth  clause  of 
the  general  cbarge  ^ven  by  the  court  is  bil- 
lows: "If  yon  believe  ftom  the  evidenoe 
that  there  were  no  defects  in  the  air  tonkm 
as  the  potion  charges  that  there  were,  bat 
that  the  idainttff  assumed  that  said  sir 
brakes  were  sufficient  to  hold  the  cars  from 
morving,  and  that  plabittff  ihere^  failed  to 
take  any  farther  steps  to  secure  himaelf  from 
danger,  and  tlint  he  thereby  soffered  the  In- 
jury as  alleged  in  the  petition,  then  yon 
will  find  for  the  defendant;  or  if  y<oa  find 
ft<om  -Qie  evidence  tbtat  it  was  flie  doty  at 
the  platatifl  and  bts  coemploye  Renfro  to 
see  tbat  the  cave  tmder  tbitir  control  while 
repairing  or  inspecting  13ie  same  were  se- 
cured and  prevented  from  moving  by  meain 
of  the  hand  brakes,  or  by  scotching  tbe  same 
by  other  means,  and  shall  further  Ijeliere 
that  said  Renfro  and  plalntitf  failed  to 
perform  said  dnty,  and  tbat  by  means  of 
such  failure  on  their  part,  or  on  tbe  part  of 
eltiier  of  them,  plaintiff  -thereby  suffered  In- 
Jmy,  then  you  will  And  for  the  defrtidant, 
and  so  say  by  your  verdict"  Tbe  charts 
given  by  the  court  at  the  request  of  the  jiirr 
Is  as  follows:  "The  cotirt,  in  compliance 
with  your  request  tostmcts  yoo  that  if  yon 
believe  from  the  evidence  that  Renfro  and 
plaintiff  were  fellow  servants,— that  is,  en- 
gaged in  the  same  kind  of  work,— and  If 
it  was  the  duty  of  said  Renfro  to  see  tbat 
the  cars  under  tbeir  inspection,  and  upon 
which  they  were  at  work,  were  fastened 
either  by  the  hand  brake,  or  by  scotching 
the  same  in  some  other  way,  so  as  to  pre- 
vent the  same  from  moving,  and  if  they,  or 
either  of  them,  faQed  to  perform  tbat  duty, 
and  plaintiff  was  injured  by  reason  of  sudi 
failure,  then  he  cannot  recover  in  this  suit; 
but  this  instnictlou  Is  to  be  considered  In 
connection  With  the  wliole  charge  hereinbe- 
fore given  by  the  court"  There  was  no 
evidence  that  Renfro  used  the  brakes  in  any 
way  except  to  permit  the  cars  to  remain  se- 
cured by  the  air  brakes,  and  in  faiUag  to 
set  the  hand  brake  or  to  scotch  with  some 
thing  else.  The  two  charges  given  as  quoU>d 
above  present  the  propositions  of  the  ne-^- 
gence  of  a  fellow  servant  and  the  fallun 
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to  secnre  the  can  by  band  broke  or  otber'- 
wise,  as  tbe  erldi^nce  demanded,  and  are  free 
tTom  the  obJectkmalAe  qiiaUfica.tlon  a»  to 
the  Incompetency  of  Renfro  conbiine.l  la  the 
charges  refused,  of  whfch  there  was  netthM: 
alleRatlon  nor  evidencn. 

"Sixth.  The  conrt  of  dvll  appeals  erred  In 
falling  to  sustabi  the  twentletli  aarignment 
of  errors,  and  Id  holding  that  the  eonrt  be- 
low did  not  err  In  charging  the  Jury  as  set 
forth  in  said  assignment"  We  deem  It  na- 
necessary  to  copy  this  aaaigninent.  Th« 
proposition  under  it  is  that  there  was  no  evi- 
dence that  the  plalntilF  was  ignorant  of  the 
dangers  <^  the  employment  and  iB«cperl' 
enced,  and  that  defendant  knew  that  he  was 
BO  inescperlenced.  The  court  of  dvll  appeals 
found  tbat  plaintur  was  tnexperlenced  and 
ignorant  of  the  dangers  of  the  employment, 
and  ^at  defendant  knew  these  facts:  There 
Is  no  error  In  this  that  this  court  can  revise. 

The  appdlant  also  presMite  the  following 
groonds  for  reversal  of  the  JndgmentI  of  the 
court  of  dvll  appeals:  "Third.  The  conrt 
of  dvll  appeals  erred  In  falling  to  sustain  the 
19di  assignment  of  error,  and  in  holding  that 
the  court  below  did  not  err  In  duuglng  the 
Jury  as  set  forth  tn  said  awlgnmcnt,  which 
is  as  follows:  'Nineteenth  assignment  of  er- 
ror: niat  the  court  erred  In  the  first  paxa- 
graph  of  the  diarge,  which  is  as  fbilows:  "If 
you  beli«v«  from  the  evidence  that  the  plain- 
tiff was  on  the  2nd  day  of  November,  1688, 
in  the  employ  of  the  O.,  O.  &  S.  F.  Ry.  Co., 
as  one  of  its  agents,  whose  daty  is  was  to 
inspect  the  cars,  etc.,  of  the  defendant,  make 
sU^t  repairs  on  the  coacbesv  engines,  trains, 
etc.,  of  the  defendant,  when  same  coidd  be 
done  at  the  depot,  and  that  while  in  the  dis- 
charge of  his  duties  as  sndi  employe  he  w<ts 
injured,  •»  alleged  in  the  petition,  by  the 
car  of  defendant,  and  that  said  injury  was 
caused  by  dafeetive  air  brakes  upon  the  ear 
causing  the  injury,  and  shall  believe,  far* 
ther,  tbat  i>laintifl  did  not  know  of  such  de- 
fective air  brakes,  If  any,  and  could  not 
have  known  the  same  by  the  use  of  sndi 
diligence  as  a  person  of  ordinary  prudence 
would  have  used  under  like  di'cumstances, 
and  shall  further  believe  that  the  plaintiff 
did  not  cause  said  Injtuy  l^  his  own  negli- 
gence in  failing  to  exercise  such  caution  as 
a  man  of  ordinary  prudence  would  have  used 
under  like  drcumstances,  thea  you  wlU  find 
for  the  defendant,"  etc.' "  The  proposition 
under  this  assignment  is  as  follows:  "First 
proposition  under  nineteenth  assignment  of 
error:  There  was  no  evidence  before  ihta 
Jury  tbat  the  air  brakes  were  In  any  respect 
defective.  It  is  a  reverslUe  error  for  the 
court  to  charge  upon  an  Issoe  in  support  of 
whidi  there  Is  no  evidence,  as  it  creates  In 
the  minds  of  the  Jury  an  impression  that  in 
the  opinion  of  the  court  there  is  sufficient 
evidence  to  warrant  a*  finding  upon  such  is- 
sue." The.  court  of  civil  appeals  made  no 
finding  upon  this  issue  In  Its  ccmdnsions  of 
fact,  bat  In  the  conduslons  of  law  occurs 


this  statement:  "It  la  contended  that  there 
was  no  evidence  that  the  air  brakes  were 
In  any  respect  defective.  The  evidence 
bearing  upon  that  issue  was,  In  onr  o^dn- 
ion,  «ctremel}'  raoager.  Tliere  were,  howev- 
er; dicnmstances  indicating  that  the  air 
brakes  were  defective.  These  circmnstances 
consist  mainly  In  the  fact  that  they  w«re  not 
mitSxietit  to  hold  ^e  detached  cars,  though 
the  latter  were  on  ground  apparently  level, 
or  nearly  so^  and  that  the  air  brake  holdbig 
the  baggage  car  on  which  the  work  was  be- 
ing' done  was  suffident  to  keep  it  stadonary." 
These  drcnmstances  establish  only  the  fact 
that  the  can  moved,  but  do  not  prove  tha 
cause  ^yi  their  moving.  They  constitnta 
proof  thst  the  air  brakes  did  not  hold  the 
cuH  on  that  occasion,  but  do  not  prove  that 
this  was  caused  by  a  defect  In  the  brakes, 
which  may  have  been  trnpeifectly  set,  oe 

i  from  other  canses  may  have  fhlled  on  thto 

I  occasion.  In  the  case  of  Railway  Go.  ▼. 
Barrager,  (Tex.  Snp.)  14  8.  W.  Rep.  2^  Jus- 
tice Gaines,  in  delivering  the  opinion  of  the 
conrt;  said:  "To  say  fiiat  tb»  burden  is  up- 
on the  servant  to  liiow  negligence  upMi  ths 
part  of  flka  master  when  he  seeks  to  recover 
damages  for  injuries  resulting  trom.  dcffect- 
Ive  maeUnery  is  but  to  annoonee  the  de* 
mnntary  propositions  that  the  plaintiff  must 
prove  his  ease,  and  we  are  of  the  opinion 
that  Bfi^gence  on  the  part  of  the  railroad 
company  is  ao(  to  be  inferred  ficom  the  mere 
ftict  that  a  drawhead  has  become  detached 
in  the  operation  of  a  moving  train.     Rail- 

i  road  Co>  v.  Thomas^  42  Ala.  672."  The  dis- 
trict court  erred  in  sobmitttng  to  the  Jury 
the  Issne  of  defective  brakes  on  the  state 
of  the  evidence,  and  the  court  of  dvll  ap- 
peals ^onld  have  reversed  the  Judgment  for 
that  error.  Box  v.  Word,  65  Tex.  160;  Lee 
V.  YandeU,  69  Tes:.  34,  «  S.  W.  Rep.  665. 

The  fourth  ground  set  up  in  the  petltien  for 
eirror  is  as  faUows:  "The  court  of  dvll  ap- 
peals erred  in  Calling  to  sustain  the  13th  as- 
signment of  error,  and  in  holding  that  there 
was  no  error  In  the  refusal  of  the  court  to 
give  the  charge  redted  in  said  asstguoent, 
which  said  assignment  is  as  fcdlows:     'Xhlr- 

I  teenth  asaignment  of  error:  That  the  court 
erred  In  refusing  to  tnstnict  the  Jury  as  re- 
quested in  defendant's  speciEU  charge  No.  4, 
which  is  as  follows:  "In  this  case  you  are 
instructed  that  if  you  believe  from  the  evi- 
dence that  plaintiff  was  injured  as  alleged  tn 
his  petition,  and  when  he  was  so  injured 

i  he  wa«  In  the  employ  of  defendant  as  car  in- 
spector and  repairer,  as  alleged  bt  his  peti- 
tion, and  that  It  was  a  part  of  his  duty  as 
such  to  tuqteet  the  air  brakes  and  wheels, 
etc.,  on  all  cars  arriving  in  Glebumc;  Texas, 
and  to  repair  the  same,  or,  together  with 
one  O.  Ik.  Renfro,  to  make  such  slight  re- 
palre  as  he  and  the  said  Roifro  could  make 
on  same  without  sending  the  same  to  ths 
roundhouse  or  repair  shop  of  defendant,  and 
If  you  believe  the  cars  or  coaches  between 
whldi  plaintiff  was  Injured  arrived  in  Ca«- 
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bume  on  the  evening  of  the  alleged  Injoiy, 
and  that  It  wa«  the  duty  of  plaintiff,  or  the 
plaintiff  and  C.  L.  Renfro,  to  inspect  the  air 
bralies  on  same,  and  that  it  was  a  part  of 
their  duty  so  to  do,  then  you  will  not  fur- 
ther consider  any  of  the  evidmce  in  this 
case  as  to  whether  said  air  brake  was  de- 
fective or  not,  and,  if  you  so  believe,  yon 
will  find  for  the  defendant,  and  so  say  by 
your  verdict" ' "  There  was  a  distinct  issue 
made  by  the  evidence  as  to  whether  or  not 
it  was  the  duty  of  plaintiff  to  inspect  the 
cars  and  brakes,  and  the  court  should  have 
given  the  charge,  or  some  charge  on  that  sub- 
ject. If  It  was  the  duty  of  the  plaintiff  to 
inspect  the  brakes,  then  be  could  not  recover 
on  account  of  defects  that  he  might  have 
discovered  by  such  inspection.  The  charge 
as  asked  was  perhaps  not  as  full  as  it  should 
have  been,  in  this:  that  it  did  not  limit  it 
to  such  defects  as  he,  the  plaintiff,  might  have 
discovered;  bat  it  was  sufBcimt,  in  the  state 
of  the  case,  to  call  the  attention  of  the  court 
to  a  necessity  for  such  a  charge. 

The  fifth  ground  of  error  assigned  by  the 
plaintiff  in  error  In  this  court  is  as  follows: 
"The  court  of  dvU  appeals  erred  In  failing 
to  sustain  the  eighteenth  assignment  of  er- 
ror, and  in  holding  that  the  court  below  did 
not  err  in  refusing  to  give  the  charge  recited 
in  the  said  assignment,  which  assignment  is 
as  follows:  'Eij^teentfa.  That  the  court  err- 
ed In  refusing  to  charge  the  Jury  as  request- 
ed by  defendant  In  special  charge  No.  9, 
which  is  aa  follows:  "That,  when  the  plain- 
tiff accepted  the  position  of  defendant  in 
which  he  was  working  at  the  time  he  was 
injured,  he  assumed  the  risks  ordinarily  in- 
cident to  the  particular  position,  and  that 
he. also  assumed  that  he  had  the  capacity  to 
understand  the  nature  and  extent  of  the 
service  and  the  ability  to  perform  it;  and, 
if  you  find  from  the  evidence  that  the  plain- 
tiff was  injured  without  the  risk  being  in- 
creased after  he  had  accepted  the  position  he 
was  in  at  the  time  he  was  injured,  you  will 
find  for  the  defendnnt."  '  "  The  charge  asked 
by  appellant  contained  a  correct  statement 
of  the  law  aa  applicable  to  the  facts  of  the 
case.  Railway  Oo.  v.  Callbreath,  66  Tex. 
628,  law.  Rep.  622.  That  part  of  the 
charge  asked  which  referred  to  increase  of 
risk  was  upon  a  point  not  in  issue,  but  would 
not  probably  have  affected  plaintiff  injuri- 
ously. The  court  had  in  the  general  charge 
instructed  the  Jury  as  follows:  "But  the 
court  further  instructs  you  that,  when  the 
plaintiff  entered  the  service  of  the  defend- 
ant, he  under  the  law  assumed  all  the  risks 
necessarily  Incident  to  the  business  which  he 
had  undertaken  to  perform;  and  if  yon  be- 
lieve that  plaintiff  was  injured  while  in  the 
fmploy  of  the  defendant,  and  that  said  in- 
Jury  was  not  the  result  of  negligence  on  the 
part  of  the  defendant,  as  the  immediate 
proximate  cause  of  such  injury,  but  was  from 
the  danger  an>ertaintng  to  the  business  which 
'qtlff  liad  undertaken  to  discharge,  then 


you  will  find  for  the  defendant"  ne  ef- 
fect of  this  charge  was  to  inform  the  Juty 
that,  in  order  to  exempt  the  defendant  from 
liability  to  the  plaintiff  for  his  injury,  sack 
injury  must  have  been  occasioned  by  a  dan- 
ger necessarily  incident  to  the  performanc« 
of  the  duty  undertaken  by  plaintiff.  lUs 
restricted  the  risks  which  the  plaintiff  a^ 
sumed  to  tiiose  which  always  attended  the 
performance  of  the  woric,  wh««aa  the  law 
is  that  he  assumes  such  aa  commonly  attend 
such  work.  In  view  of  the  oiiaige  givai. 
and  the  fact  that  the  testimony  tended  to 
show  that  the  dangw  was  one  common  to 
the  employment,  but  not  necessarily  attend- 
ing it,  the  charge  asked,  or  one  ttoabodying 
the  main  point  in  it,  was  important  to  the 
proper  determination  of  the  liability  of  the 
defendant,  and  should  have  been  given.  "Hie 
refusal  was  an  error  fttat  may  have  caused 
serious  detriment  to  appellant's  rights. 

The  seventh  ground  assigned  by  appelant 
in  this  court  is  as  f<rflowB:  "(7)  The  oonrt 
of  dvil  appeals  erred  in  failing  to  sustain  thp 
ninth  assignment  of  error,  and  in  holdin;;  tbat 
the  court  below  did  not  err  in  admitting  thr 
testimony  of  O.  V.  Myers,  referred  to  la 
said  assignment,  and  set  forth  In  bill  of 
exceptions  No.  7,  whidi  asstgnmoit  is  as 
follows:  'Ninth  ladgnmoit  of  error:  111:11 
the  court  erred  in  allowing  thr;  witness  fi>r 
Idaintiff,  G.  V.  Myers,  to  testify  as  is  shown 
by  defendant's  bill  of  exception  No.  7.  .in' 
for  the  reasons  therein  set  out' "  The  wit- 
ness Renfro  had  been  Introduced  by  the  il<- 
fendant,  and,  upon  crom-examination  by 
plaintiff,  testified  as  follows:  'It  Is  not  true 
that  at  Klzzlah's  house,  two  or  three  aigbt» 
after  plaintiff  was  hurt  in  the  presence  of 
Paddelford,  Myers,  Ocdden,  and  Mr.  an<l 
Mrs.  KizKlah,  that  cither  I  or  Golden  said  dir 
rnilroad  was  going  to  beat  Klzzlah's  ease  for 
damages  becauso  he  had  not  complied  witli 
The  rule  that  required  the  setting  of  tlie 
Imnd  brakes;  and  I  then  said  I  had  not  seen 
the  rules,  and  that  I  did  not  know  that  it 
wns  the  rule  that  the  hand  brakes  dioald 
be  set;  and  that  Kizzlah  spoke  right  up  flien 
and  there,  .ind  said  he  had  demanded  ot  llr. 
Baker  the  rules  three  times;  and  pLilntiff 
did  not  tlien  and  there  ask  me  If  I  had  not. 
a  few  evenings  before  that  asked  him  (p'Mb- 
tiff)  to  get  a  copy  of  the  nde.*  for  me.  and 
that  I  answered  hlui,  'Yes.'  Woll.  I  have  no 
idea  on  earth  that  it  is  so,  sir,  lK-caus;>  I  di<l 
not  feel  like  I  needed  tticm.  1  dont  ^^ 
member  whether  the  time  card  wa.<:  in!>ii- 
tioned  at  the  plnlntifTs  house  or  not."  Tlir 
plaintiff  then  introduced  the  wlliiess  M.vi-n'. 
by  whom  he  sought  to  impcacli  Renfro,  and 
the  appellant's  bill  of  exceptions  taken  to  thr 
testimony  of  Myers,  bdng  No.  7,  is.  In  sab- 
stance,  as  follows:  "That  vrbilc  G.  V.  Myeit 
was  on  the  stand  he  was  asked  the  question: 
"Did  not  KixsA&b,  there  at  his  house,  a  few 
nights  after  he  was  hurt,  in  the  .present*  of 
Golden,  Paddelford,  C.  V.  Myws,  C.  L.  Ben 
fro,  and  Mrs.  Kizzlah,  state  tbat  he  had  d^ 


Digitized  by 


Google 


Ark.) 


MISSOUBI  PAC.  RY.  CO.  v.  BYARS. 


583 


Bumded  these  rules  three  times  of  Mr.  Baker, 
and  referred  to  Mr.  Itenfro  there,  and  8.17 
once,  "A  few  nlghta  before,  I  went  and  de- 
nuinded;  and  b^ore  I  left  jou,  you  nsktHl 
me  to  get  one,  too?'"  To  which  question 
the  defendant,  by  counsel,  objected,  because 
the  same  is  irrelevant  and  Innaaterial  and 
tiL-xdinissible  for  any  purpose  on  earth  in  this 
cause,  is  not  blncUiig  upon  tho  defendant, 
and  does  not  conti-ndict  the  witness,  because 
he  did  not  deoy  it,  and  because  it  was  an 
indirect  way  of  getting  hearsay  testimony  be- 
fore the  Jury,  and  of  allowing  plalntlfl  to 
mojiufacture  his  own  testimony,  and  inject 
Into  the  Jnij',  and  could  serve  no  other  pur- 
pose; which  objectluns  were  by  the  com-t  then 
and  there  oveiTuled.  and  defendant  duly 
excepted,  and  the  witness  was  itennltted  to 
answer,  as  follows:  'Mr.  Kizzlah  had  stated 
that  he  had  applied  for  the  rules  two  or 
three  times,  (I  don't  remember  how  many 
tbnes,)  and  he  also  stated  that  Mr.  Benfro 
asked  Iilm  to  gt^t  the  rules  for  him  from 
Mr.  Baker;  and  Mr.  Benfro  was  there  at 
Ote  time,  sitting  in  the  room.  We  were  dla- 
cossing  tiie  rules  about  this  rule.  I  think 
Goldai  brought  up  the  subject  of  the  railroad 
company  about  the  brake  in  some  way.  i 
think  Benfro  admitted  the  truth  of  what 
Kizziab  said.  He  did  not  dmy  it  Boifro 
was  there,  and  It  was  either  Kiz:dah  or  Ben- 
fro—one — diat  made  the  remark  that  Klzzlah 
had  asked  Mr.  Baker  for  the  rules  for  Ben- 
tro.  Whether  it  was  Kizziah  said  it,  or  Ben- 
tro,  I  do  not  know.'  To  all  of  which  an- 
Hwer  the  defendant,  by  counsel,  then  and 
there  objected,  and  moved  the  court  to  ex- 
clude, because  the  same  was  irrelevant  and 
Immaterial,  and  not  admissible  for  any  pur- 
pose; urging  the  same  objections  to  the  an- 
swer tliat  were  previously  urged  to  the  ques- 
tion, which  sold  objections  and  motion  were 
overruled,  and  the  defendant  excepted."  In 
passing  upon  this  assignment  the  court  of 
civil  appeals  said:  "The  testimony  of  G.  V. 
Myers,  complained  of  in  appeilnnt's  ninth  as- 
signment of  wror  was,  in  our  opinion,  proper- 
ly admitted.  It  was  etAiAy  tor  the  purpose  of 
tanpeoching  witness  Benfro,  who  had  lieen 
previously  interrogated  upon  the  same  sub- 
ject-matter, and  who  had  denied  the  state- 
ment about  which  the  -nitness  Myers  was 
called  to  testify.  The  testimony  complained 
«f  referred  to  a  material  issue  in  the  case, 
namely,  whether  or  not  the  plaintiff  had  de- 
manded of  the  foreman.  Baker,  the  rules  and 
regulations  of  the  defendant."  We  need  not 
cite  authority  for  the  proposition  that  a  ^it- 
nesB  cannot  be  Impeached  by  asking  him  on 
cross-examination  as  to  declarations  made 
out  of  court  on  a  collateral  and  immaterial 
matter,  and  th«i  proving  that  he  made  the 
declarations  denied  by  him.  Was  the  matter 
about  which  he  made  the  alleged  declarer 
tlons  material  In  the  trial  of  this  case?  We 
fldnk  not  The  points  of  contradiction  were 
tliat  Kizziah  had  said,  after  he  received  the 
injuries,  in  the  presence  of  Benfro  and  otiicrs. 


that  he  hod  applied  to  Foremwn  Baker  for  a 
copy  of  the  rules  of  the  defendant,  and  thai 
Benfro  had  asked  Kizziah  to  get  a  copy  for 
him.  If  Klzzlah  made  the  statement  as 
stated  by  Myers,  It  was  ^  parte,  hearsay 
evidence,  and  mode  In  his  own  interest,  and 
therefore  not  admissible  as  evidence  for  him. 
Likewise,  if  Benfro  asked  Kizziah  at  the 
time  to  get  a  copy  of  the  rules  for  him,  It 
would  tte  wholly  immaterial  to  the  issue 
being  tried,  and  a  declaration  of  Boifro  that 
he  had  previously  made  the  request  would  not 
be  less  objectlonalde.  It  was  an  issue  be- 
fore the  Jury  as  to  whether  or  not  plaintiff 
had  made  a  demand  or  request  for  the  rules. 
This  was  an  important  issue.  This  evidence 
ought  not  to  have  had  any  bearing  ut>on  that 
issue  in  any  event;  but,  considering  the  con- 
flict in  the  evidence,  we  doubt  not  that  it 
may  have  had  considerable  weight  with  the 
Jury  in  thdr  determination  of  that  matter. 
The  testimony  was  not  admissible  in  any 
phase  of  the  case,  nor  for  any  purpose.  It 
may  have  been,  and  probably  was,  con- 
sidered by  the  Jury  as  coi-roboratlng  plaintiff. 
We  therefore  believe  that  the  court  should 
not  have  admitted  the  evld^ice,  and  that 
the  court  of  civil  appeals  should  have  sus- 
tained the  assignment  For  the  errors  com- 
mitted by  the  district  court,  as  before  stated, 
the  court  of.  civil  appeals  should  have  re- 
versed the  Judgment,  and  remauded  the  cause. 
It  is  ordered  that  the  Judgment  of  the  court 
of  civil  appeals  and  of  the  district  court 
be  reversed,  and  this  cause  be  remanded  to 
the  district  court  for  further  trial,  and  that 
the  appellant  recover  of  the  appellee  all 
costs  of  the  oonrt  of  ctTll  appeals  and  of  this 
oourt 


MISSOURI  PAO.  BY.  OO,  ▼.  BTABS. 
(Supreme  Goort  of  Arkansas.     Oct  14,  1S93.) 

iHflTRVCTIOKS  ON  WsiOHT  Or  EVIDIXOa. 

It  is  not  within  the  province  of  the  court 
to  instruct  the  jury  as  to  what  constitutes 
prima  fade  evidence  of  a  fact,  unless  such  evi- 
dence is  made  lo  by  law. 

Appeal  from  circuit  coiut,  Franklin  coun- 
ty;  Jeremiah  Q.  Wallace,  Judge. 

Action  by  Thomas  T.  Byars  against  the 
Missouri  Pacific  Bailway  Company  to  recover 
a  penalty  for  an  overcharge  of  fare.  Plain- 
tiff had  Judgment,  and  defendant  appeals. 
Beversed. 

Dodge  &  Johnson,  for  appellant.  D.  B. 
Locke,  for  appellee. 

BTJNN,  C.  J.  This  Is  an  action  by  the  ap- 
pellee, as  plaintiff,  against  the  appellant  com- 
pany, as  defendant  instituted  in  the  Franldin 
circuit  court  for  the  recovery  of  the  statu- 
tory penalty  for  an  overcharge  ot  paas^iger 
fare  on  the  Little  Rock  &  Ft  Smith  Railroad, 
between  the  towns  and  stations  thereon  oC 
Oznrk  and  Almn ;  it  being  nllegt>d  In  the  com- 
plaint  that  the  distance  between  tne  two 
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polnta  te  26  mlleci,  and  no  more,  and  that 
on  tbe  eth  day  of  December,  1690,  the  »atd 
defendant  companj-,  by  and  through  Its  serv- 
ants, WBB  operating  said  railroad,  and  that  on 
that  day  the  c<mductor  of  one  Its  passenger 
trains  demanded  and  received  of  plaintiff, 
a  passenger  thereon,  tbe  earn  of  85  cents  as 
fare  between  said  points.  Prayer  for  ?300 
penalty  and  reasonable  attorney's  fee.  The 
def aidant  answered,  denying  that  it  owned 
or  was  operating  said  railroad,  and  that  It 
did  on  the  day  named  demand,  take,  and 
receive  from  jiaintlfr,  as  his  fare  between 
said  points,  tlte  said  85  coits,  or  any  unlaw- 
ful sum,  or  at  any  time.  Trial  was  had 
at  the  March  term,  1801,  of  said  circuit 
court  on  the  issues  there  made,  and  in  the 
progress  of  the  same,  at  the  faistance  of  the 
plaintiff,  the  court  gave  the  Jury  the  follow- 
faig  Instruction,  to  wit:  "That  If  the  plain- 
tiff shows  that  the  defendant  has  placed  at 
Intervals  along  tbe  line  of  its  road  mile 
posts,  showing  tbe  distances,  that  this  Is 
prima  f&de  tbe  distance,  and  will  be  C(m- 
sldered  by  the  Jury  as  sufficient  evidence  of 
the  distance,  until  shown  to  be  erroneous." 
Verdict  for  $250  penalty  and  |10  attorney's 
&e,  from  which  defendant  appealed,  setting 
up  in  its  motion  for  new  trial  (which  was 
overruled,  and  the  ovemillng  excepted  to) 
the  want  Off  evidence  to  sustain  the  verdict, 
the  excess  of  the  penalty  imposed,  and  the 
error  of  the  court  In  giving  said  instruction. 
The  constitutional  restricticm  upon  courts 
in  this  state  on  the  subject  of  diarging  Ju- 
ries as  to  matters  of  fact  ought  not  to  be 
disregarded,  and  it  is  without  the  province 
of  the  courts,  in  any  given  case,  to  say  what 
is  prima  facie  evidence,  unless  made  so  by 
law,  or  to  say  tliat  any  state  of  facts  is 
sufficient;  and  for  this  error  of  the  circuit 
court  in  this  instance  Its  Judgment  is  re- 
versed, and  the  cause  remanded  for  further 
proceedtaigs  not  Inconsistent  with  this  opin- 
ion. It  Is  deemed  unnecessary  to  consider 
tbe  other  points  raised. 


DARDANBXiT.B  PONTOON  BRIDGE  A. 

TUBNPIKEi  CO.  T.  SHINN. 

(Supreme  Court  of  Arkansas.     Oct.  14,  1893.)^ 

Appeal — Pkacticb — Betttxo  Out  Instkuctioxs 

ur  Abstbiot. 

The  action  of  the  court  In  Tefasine  in- 

BtnictioDS    will    not    be   considered   on   appeal 

when   the  instructions   which   were   given   are 

not  set  out  in  aiq>ellant's  abstract 

Appeal  from  circuit  com^,  Onway  county; 
Jeremiah  G.  Wallace,  Judge. 

Condemnation  proceedings  by  the  Darda- 
nelle  Pontoon  Bridge  ft  Turnpike  Company 
against  J.  L.  Shinn.  From  a  Judgment  ren- 
dered <ni  the  award  -at-  damages  said  com- 
pany appeals.    AfBrmed: 

W.  D.  Jacoway,  L.  0.  Hall,  and  Carter  & 
Davis,  for  appellant   D.  B.  Granger,  B.  B. 


'Rehearing  denied. 


Wilson,  R.  0.  Bunack,  and  G.  W.  Shinn,  for 
appellee. 

HUGHES,  J.  In  proceedings  under  tfaestat- 
ute  to  condemn  land  for  purposes  of  a  bridge 
Site,  abutment  and  apin'oach  to  the  bridge, 
and  right  of  way  to  the  bridge  from  the  pab- 
lic  road,  leading  from  the  town  of  Darda- 
nelle.  In  Tell  county,  to  the  town  of  Russell- 
vllle,  in  Pope  county.  Ark.,  the  appellant  ob- 
tained a  Judgment  for  the  condemnation  of  a 
strip  of  land  60  feet  wide  and  2,000  teet 
long  on  the  north  bank  of  the  Arkansas  riv- 
er, opposite  the  town  of  Dardanelle,  at  which 
point  the  bridge  was  to  be,  and  Is  daimed 
to  have  been,  constructed  across  the  Arkan- 
sas river  by  the  appellant  The  strip  of  land 
taken  and  cmidemned  was  a  part  of  a  valu- 
able tract  of  200  acres  owned  by  the  appd- 
lee,  and  from  which  he  had  tat  years  operat- 
ed a  public  ferry  across  ttie  Arkansas  river, 
under  a  license  from  the  county  court  and 
was  so  operating  said  ferry  at  the  time  of 
the  taking  of  said  strip.  Tbe  abutment  of 
the  bridge  on  that  side  of  the  river  was 
constructed  on  said  appellee's  land  at  an  Im- 
p<Mlant  ferry  landing  of  the  appellee,  and  de- 
prived him  of  the  use  of  It  Vhe  ferry  was 
a  valuable  one,  yielding  annually  to  the  ap- 
pellee a  net  income  of  four  or  five  tbonaand 
dollars.  It  appears  from  the  testimony  of 
several  witnesses,  wdl  acquainted  with  the 
land  and  the  situation  of  the  bridge,  that  Is 
their  opinion  the  land  taken  f^om  the  ap- 
pellee for  bridge  site  was  alone,  regardless 
of  the  terry,  worth  $5,000,  and  for  this  sum 
the  Jury  returned  a  verdict  In  fh.vor  of  the 
appellee,  and  Judgment  was  rendered  accord- 
ingly. From  this  Judgment  appeals  were 
taken  to  this  court  by  both  parties,  but  Ota 
appellee  has  abandoned  his  cross  appeal. 

The  abstract  made  by  appellant  seta  ont  re- 
qaesta  for  10  instructions  by  the  drcnit 
court  which  were  refused,  but  does  not  set 
out  the  Instructions  given  by  the  conrt, 
though  it  appears  several  were  given.  This 
is  a  failure  to  comply  with  rule  9  of  this 
court,  which  declines  to  search  the  volu- 
minous transcript  for  the  instructlans  given. 

The  only  question  left  is  whether  tbe  tes- 
timony supports  the  verdict  of  the  Jury. 
The  testimony  as  to  the  land  taken  and 
condemned  is  conflicting,  but  it  is  apparent 
from  what  has  been  said  in  reference  to  it 
that  it  is  sufficient  IfOt  the  Judgmoit  be  af- 
firmed. 


NORTHWESTERN  MTTT.   LIFE  INS.  CO. 

V.  BARBOUR. 

(Ck>iu't  of  Appeals  of  Kentucky.     Oct  10, 

1803.) 

Pbacticb  — Motiox  to  Dismiss  Actios  —  Notio. 
1.  Wliere  plaintiff's  motion  to  dismiss  is 
assigmed  for  hearing  to  a  later  date,  a  niotion 
by  defendant  to  file  an  amended  answer  utA 
counterclaim,  made  at  a  date  intermeiiiate  the 
date  of  plaintiff's  motion  and  the  date  assigned 
for  the  nearing  thereof,  does  not  affect  plain- 
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tifTs  right  to  a  dismissal;  Ciril  Code,  !  371, 
providing  that  an  action  may  be  dismissed 
•withont  prejudice  to  a  future  action  by  plaintiff 
before  final  BUbmiasion  of  the  case  t»  tne  jury, 
or  to  th«  court  sitting  as  a  jury. 

2.  Notice  need  not  be  given  defendant  ot 
a  motion  to.dismissi,  since  Code,  i  371,  malces 
the  right  nneonditicmal. 

Appeal  from  Louisrllle  law  and  equity 
court 

"To   be   officially    reported," 

Action  by  James  F.  Barbour  against  the 
Northwestern  Mutoal  Life  Insurance  Com- 
pany. After  plaintiff's  motion  to  dismiss, 
bat  before  a  hearing,  defendant  moved  to 
file  an  amended  answer  and  connterclaim. 
I^om  a  Judgment  sustaining  plaintiff's  mo- 
tion, and  orerruling  defendant's,  defendant 
appeals.     Affirmed. 

Barnett,  Miller  &  Bamett,  for  appelant 
Dodd  &  Dodd,  tor  appellee. 

L£WI8,  J.  This  action  was  oiriginally 
brought  bj  Jam<>8  P.  Barbour  and  others 
aguinst  the  Northwestern  Mutual  life  In- 
sonuice  Company  to  recover  on  two  poli- 
cies of  life  insurance;  and,  -a  demiurrer  to 
defendant's  answer  having  been  sustained. 
Judgment  for  plaintiff  followed;  but,  upon 
appeal  to  this  court,  that  Judgment  was 
reversed,  and  case  remanded  for  the  demur- 
rer to  be  OTermled,  and  further  proceedings 
cooabrtent  with  the  opinion  of  this  court  It 
appears  from  transcript  of  the  record  before 
ns  that,  March  7,  1892,  defendant  moved  to 
file  In  the  lower  court  the  opinion  and  man- 
date of  this  court,  and  for  both  the  order 
sustaining  demurrer  to  the  answer,  and  Judg- 
ment in  favor  of  plaintiff  to  be  set  asld& 
But  that  motion  was  not  then  decided,  be- 
ing assigned  to  March  15th  for  hearing.  On 
the  same  day,  March  7th,  plalmtiff  moved 
to  dismiss  the  action  without  i>rejudlce, 
whldi  motion  was  Hkewiso  postponed  to 
Mardi  15th.  In  the  mean  time,— that  is, 
March  14th,— defendant  moved  the  court  to 
file  an  amended  answer  and  coimterclalm; 
bnt  an  order  was  then  made  postponing  the 
action  until  March  15th  for  hearing  on  all 
pending  motions,  though  no  decision  was 
made  thereon  until  March  28th. 

No  exception  was,  or  could  properly  be, 
taken  to  filing  the  opinion  and  mandate  of 
this  court,  or  to  setting  aside  the  previous 
order  and  Judgment  as  directed  thereby. 
But  file  motion  of  plaintiff  to  dismiss  the 
action  without  prejudice  was  at  the  snme 
time  sustained,  while  that  of  defendant  to 
file  an  amended  answer  and  countorclalm 
was  overruled;  and  from  these  two  orders 
defendant  has  appealed.  After  the  motion 
to  dismiss  the  action  was  sustained.  If  le- 
gally done,  a  denial  of  the  motion  to  file  the 
amended  answer  and  conntcrci.iim  was  Inev- 
itable, becatise  the  action  had  then  termi- 
nated, and  there  were  no  allegations  to  be 
trsvenred,  nor  any  contract  or  transaction 
In  lltigstlon  out  of  which  the  counterclaim 
could    arise.     Wliether   the   motion   to  dis- 


miss the  actton  Was  proper,  it  seems  to  us, 
must  depend  upon  construction  of  the  Clvfl 
Code.  Section  371  provides  that  "an  action, 
or  any  cause  of  action,  may  be  dismissed 
without  prejudice  to  a  future  action  by  the 
plaintiff  before  the  final  submission  of  the 
case  to  the  Jury,  or  to  the  com-t,  If  the  trial 
be  by  the  court"  The  right  of  a  plaintiff 
to  dismiss  his  action  without  prejudice  at 
any  time  before  final  submission  exls<ted  at 
eommon  law,  and  a  denial  oC  It  would  often 
work  hardship  and  inJuattOBk  We  are  there- 
fore satlsfled  It  was  Intended  by  the  Civil 
Code  that  right  might  be  eaerclsed  absolute- 
ly, and  without  condition.  Bnt,  though  such 
be  the  case,  it  does  not  necessarily  foUow 
the  defendant  can  be  thereby  precluded 
fwalirtiilntng  any  cause  oC  action  already 
piea<ied  as  counterclaim  or  set-off;  for  sec- 
tion 372  provtdea  ttwt  "a  delendant  Is  en- 
titled to  a  trial  of  a  aet-off  or  counterclatm, 
though  the  plaintiff  dismiss  bis  action,  or 
£all  to  {Mppear.'*  But,  clearly,  such  right  of  ' 
defmdant  ^sts  only  where  tlie  counter- 
daim  or  set-off  has  been  filed  in  court  while 
ttie  aetton  was  pending,  and  before  the  plain- 
tiff has  made  a  motion  to  dismiss  it  We 
are  thus  limited  to -the  ringie  inquiry  wheth- 
er the  lower  court  correctly  gave  preced- 
ence to  and  decided  the  motiom  to  dismiss 
before  passing  upon  that  of  defendant  to 
file  the  answo-  and  counterclaim.  And  as 
to  tltat  question  we  see  no  room  for  doubt; 
for  inasmuch  as  the  right  of  plalntMf  to 
dismiss  was  absoltrte,  and  the  court  was 
bound  to  sustain  the  motion  when  made  on 
March  Tth,  the  intervening  motion  of  de- 
fendant to  file  the  answer  and  counterclaim 
did  not,  nor  could,  legally  deprive  them  of 
the  right,  or  In  any  way  affect  it  Counsel, 
however,  contends  that  the  motion  to  dis- 
miss, of  March  7th,  was  void  because  made- 
and  entered  vrtthout  notice,  as  required  by 
a  rule  of  court.  It  does  not  seem  to  us  the 
ndes  of  court,  made  imrt  of  Uie  bHl  of  excep- 
tions, fairly  construed,  were  Intended  to  ap- 
ply to  a  motion  of  a  plaintiff  to  dismiss  his 
action;  for  we  cannot  conceive  the  neces- 
sity for  or  validity  of  a  rule  of  court  requir- 
ing one  party  to  notify  the  other  of  an  In- 
tended motion  that  the  Civil  Code  gives  the 
unconditional  right  to  make,  and  makes  im- 
perative upon  the  court  to  sustain.  In  our 
opinion  the  lower  court  had  np  discretion, 
but  was  ttound  to  dismiss  Qie  action  upon 
motion  of  the  plaintiff,  and,  as  a  conse- 
quence, to  overrule  the  subsequent  motion 
of  defendant  to  file  the  amended  answer 
and  counterclaim.    Judgment  affirmed. 


DAVIS  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Ksntncky.     Oct  12, 

isas.) 

HoMiciDF.— EvrDENCK  —  CovrBBSios  or  Anctrs 

FeRSON— IUFSAOHMIKT  Ot  WlTNBSB. 

1.  On  a  trial  for  miu^er,  evidence  that  a 
certain  person,   on  his  deathbed,  confessed  to 
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witness  to  havlngr  btmself  killed  deceased,  Is 
JnadmiRsible. 

2.  A  witness  who  lias  testified  in  the  case 
may  be  impeached,  whether  lug  evidence  was 
material  or  not. 

3.  Evidence  of  the  bad  chanicter  of  a  wit- 
ness, sought  to  be  impeached,  two  years  bo- 
fore  the  trial,  is  competent. 

Appeal  from  dicolt  court,  Lawrence  coim- 

^• 

"To  be  officially  reported." 

Sanrael  Davis  was  convicted  of  motder, 
■and  appeals.     Affirmed. 

R.  T.  Bums  and  Stewart  &  Stewart,  for 
appellant  W.  J.  Hendrlck,  for  tbe  Com- 
nionwealth. 


BENNETT,  O.  J.  The  appellant  having 
been  convicted  of  the  crime  of  murdering 
Viance  Tack,  in  the  Lawrence  circuit  court, 
-be  appeals,  and  complains  as  follows: 

First.  That  the  court  erred  in  not  allow- 
^ng  him  to  prove  by  G.  W.  Miller  that  Gran- 
vUle  Pearl  confessed  to  him  on  his  deatta- 
bed  that  he.  Pearl,  killed  Viance  Tack.  It 
seems  to  us  that  admissions  and  confes- 
sions, as  to  competency,  stand  upon  the  same 
footing.  Admissions  cannot  be  used  in  evi- 
-dence  except  against  the  person  making 
them  in  an  issue  between  him  and  another 
person,  wherein  the  truth  of  the  admission 
is  involved,  or  against  his  privies  claiming 
througli  lilm;  and  confessions  are  Incompe- 
tent evidence  except  against  a  person  charged 
with  crime,  or,  in  a  proper  state  of  case, 
against  bis  confederates.  Nor  is  the  pro- 
posed evidence  competent  as  a  dying  declara- 
tion, because  sucfa  evidence  is  only  com- 
petent when  it  comes  from  a  declarant  whose 
personal  injuries -by  another  have  resulted 
in  death,  and  the  declarations  must  be  ccm- 
flned  to  the  manner  and  circumstances  of 
the  Injury  and  to  the  person  tbat  did  it 

Second.  In  allowing  evidence  to  go  to  the 
Juiy  Impeaching  witnesses  who  had  testifled 
for  the  appellant,  but  who  bad  not  testi- 
fied to  any  material  fact  for  the  appcpant; 
tlie  material  fact  which  the  appellant  de- 
siired  to  prove  by  them  having  been  exclud- 
ed by  the  court.  It  seems  to  us  that  tbe 
fact  that  the  witness  is  sworn  and  testifies 
entitles  the  adversary  to  Impeach  his  gen- 
eral reputation  for  truth,  without  reference 
to  the  matcrinllty  of  his  evidence;  other- 
wise there  would  be  constant  strife  und  liti- 
gation over  the  question  as  to  the  material- 
ity of  the  witnesses'  evidence,  in  order  to 
determine  whether  or  not  the  Impeaching 
•evidence  was  admissible. 

Third.  It  Is  contended  that  evidence  of 
the  bad  character  of  a  witness  sought  to  be 
impeached,  two  years  l)efore  the  time  that 
be  testifled,  is  incompetent  It  is  true  that 
the  character  of  a  witness  at  the  time  he 
testifies  is  In  issue  before  the  court  or  Jury, 
but  It  Is  equally  true  that  his  reputation  be- 
•fore  then  may  be  inquired  Into,  in  oi-der  to 
'tlirow  light  upon  his  reputation  at  the  time 


he  testlflea.  There  is  no  doubt  that  Viance 
Tadc  was  assassinated,  and  we  think  that 
the  evidence  authorized  the  Jury  to  beUev* 
beyond  a  reasonable  doubt  that  ttie  appel- 
lant was  the  guilty  party.  The  court  com- 
mitted no  error.    The  Judgment  is  affirmed. 


HOUSTON  et  al.  v.  LONG  et  aL 

(Court  of  Appeals  of  Kentacky.    Oct  26, 
1803.) 

KKCH4SICS'  LiBMS— PrOPSSTT  SdUBOT. 

An  hotel  company  was  incorporated  witk 
1,000  shares  of  stock,  of  which  B.  owned  99& 
B.  contracted  with  the  company  to  famish 
some  land,  and  baild  an  hotel  thereon,  and  tnm 
it  over  to  the  company  when  oompieted,  be  to 
receive  $100,000  in  bonds  and  the  same  amoont 
in  capital  stock.  When  the  hotel  was  pardy 
built  B.  failed.  He  had  conveyed  the  lot  to 
one  W.,  and  also  delivered  to  lum  $50,000  of 
the  bonds  of  the  company,  to  secnre  a  debt. 
B.  afterwards  made  a  deed  of  the  lot  to  tlw 
hotel  company.  The  secretary  of  the  liotel 
company  procured  a  deed  of  the  lot  from  W., 
and  bought  the  bonds  from  him,  giving  his  note 
for  $2,^  in  payment  Bdd,  that  the  hotel 
company  acquired  no  snch  equitable  Interest  is 
tbe  land  as  to  defeat  liens  for  labor  and  mate- 
rial famished  B.  tar  the  oonstmction  of  the 
hotel. 

Appeal  from  court  of  common  pleas,  Mc- 
Gracken  county. 

"Not  to  be  officially  reported." 

Bill  by  Dennis  Long  and  others  against 
Berry  H.  Houston  and  others  to  enforce  me- 
chanics' liens.  Decree  tor  complalnanti. 
Defendants  appeaL    Affirmed. 

Wm.  Lindsay  and  T.  O.  Poore,  for  appd- 
lants'.  Quigley  &  QfOgley,  W.  D.  Greer, 
Bloomfield  &  Bloomfleld,  and  Chaa.  K. 
Wheeler,  for  appellees. 

PRyUR,  J.  The  Padncnh  Hotel  Company 
was  chartered  by  the  Legislature  of  the  state 
in  tbe  month  of  April  of  the  year  18S4.  It 
was  empowered  to  purchase  a  lot  or  lots  in 
the  city  of  Paducah  upon  which  to  erect  an 
hoteL  Its  capital  stock  was  $100,000,  io 
shares  of  $100,  all  of  wbidi  was  subscribed 
as  wiU  hereafter  appear,  but  no  part  of  any 
subscription  was  ever  paid.  It  had  the  power 
to  Issue  lK>uds  to  pay  for  the  lots  and  the 
Improvements,  and  to  execute  a  deed  of  triKt 
to  secure  tbe  bonds  when  issued,  tbe  corpora- 
tion having  tbe  power  to  sell  or  pledge  the 
bonds  to  raise  tbe  money  necessary  to  com- 
plete tbe  enterprise.  In  Mardi,  1887,  this 
corporation,  without  any  means  whatever 
either  in  money  or  property,  altered  Into  a 
contract  with  S.  R.  Bullock  &  Co.,  by  whidi 
tbe  latter  agreed  to  furnish  tbe  lots  in  the 
city,  and  erect  upon  them  an  hotel,  and. 
when  completed,  to  turn  ov«  to  tbe  hotel 
company  the  property,  free  of  ail  incnm- 
brance;  and  In  consideration  of  this  tbe 
hotel  company  was  to  Issue  to  Bidlock  &  Co. 
$100,000  of  tbe  capital  stock,  paid  up,  and 
$100,000  of  first  mortgage  bonds  on  the  hotel 
property,  secured  by  deed  of  trust  upon  It, 
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the  Btodc  and  bonds  to  be  d^rered  as  the 
work  progressed.  The  hotel  was  to  be  com- 
pleted by  the  1st  of  July,  1888.  In  April, 
18S7,  the  Paducah  Hotel  Oompany  gave  a 
mortgage  to  the  Farmers'  Loan  &  Trust  Com- 
pany of  New  York  on  all  Its  real  and  per- 
sonal property  then  owned,  or  which  might 
be  acquired,  including  its  lands  situated  in 
the  dty  of  Paducah,  to  secure  the  payment  of 
the  9100,000  first  mortgage  bonds  executed, 
as  the  deed  recites,  by  the  hotel  company  to 
S.  R.  Bullock  &  Go.  At  the  date  of  this 
mortgage  the  hotel  company  had  no  title  to 
the  property,  nor  did  it  acquire  any  title  mi- 
til  April,  1888,  when  Bullock  made  a  deed 
to  the  company  upon  the  alleged  considera- 
tion of  $20,000,  and  delivered  It  to  the  ap- 
pellant Houston,  with  directions  not  to  hare 
it  recorded  until  ord^ed.  Houston  was  the 
secretary  of  the  company  at  the  time,  and 
■alBo  the  business  agent  of  BnUo<^,  who  lived 
in  Mew  York.  This  deed  was  put  to  rec- 
ord some  time  in  the  year  1889.  When  Bul- 
lock made  the  deed  to  the  hotel  company, 
tie  long  prior  tboreto  had  conveyed  the  prop- 
erty to  one  Walter  Wood,  and  had  obtained 
by  some  means  $50,000  of  the  bonds  issued 
by  the  corporation,  and  pledged  them,  as  Is 
4iUeged.  to  R.  D.  Wood  &  Ck).,  of  PhUadel- 
pbla,  to  secure  some  Indebtedness  that  is 
Alleged  was  owing  that  firm  by  Bullock.  In 
March,  1889,  the  appellant  Houston  pur- 
chased these  bonds  of  K.  D.  Wood  A  Oo. 
for  $2,500,  executing  to  that  firm  his  note 
for  the  money,  and  in  March,  1889,  Walter 
Wood,  to  whom  Bnllock  had  conveyed  the 
hotel  lot,  made  a  deed  to  the  appellant  Hous- 
ton, tai  which  It  is.  recited  that  it  was  "for 
-a  valuable  consideration."  Houston,  who 
was  secretary  of  the  hotd  company,  became 
the  owno'  of  the  60  bonds,  tar  $1,000  each, 
and  the  owner  of  the  lot  for  a  consId»atlon 
not  expressed.  His  note  was  out  for  $2,600 
toe  these  bonds,  not  a  cent  of  which  has 
been  paid.  In  the  fall  of  the  year  1888,  Bul- 
loch failed,  leaving  the  hotel  buUding  un- 
finished, having  expended  a  considerable  sum 
in  Its  erection,  so  as  to  increase  the  value 
of  the  lot  some  $25,000  or  $30,000.  The  ap- 
pellees, or  the  most  of  them,  furnished  ma- 
terials in  the  construction  or  erection  of  the 
building,  and  are  asserting  mechanics'  liens, 
having  taken  such  stei>8  as  the  statute  re- 
quires in  order  to  create  tlu^m.  Other  cred- 
itors of  Bullock  have  obtained  attachments 
that  were  levied  on  this  lot  aH  the  property 
of  Bollock,  and  for  his  individual  indebted- 
ness. It  Is  claimed  by  the  api>ellanta  Hous- 
ton and  the  botd  company  that,  by  reason 
of  the  contract  with  Bullock,  the  company 
acquired  in  some  way  the  equitable  title  to 
this  lot  and  the  building  upon  It,  and  that, 
by  the  purchase  of  the  bonds  and  the  deed 
obtained  from  Wood,  the  appellant  Honsttm 
owns  the  lot,  or  at  least  has  a  Uen  upon  it 
for  his  bonds;  Insisting  that,  as  the  hotel 
company  made  no  contract  with  the  me- 
chanics, they  must  look  to  Bullodc,  and  not 


to  the  company,  to  make  payment  for  the 
materials  fui-nlshed.  The  chancellor  could 
see  but  little  equity  in  appellants'  dalm. 

It  Is  appar^it  that  the  hotel  company 
never  expended  one  dollar  for  this  property, 
and  that  the  appellant  Houston  has  never 
paid  any  part  of  the  $2,500,  and  equally  man- 
ifest that  Bullodc  was  the  corporation,  and 
In  fact  the  individual  owner  of  the  lot  and 
the  building  upon  it  It  seems,  when  the 
corporation  was  formed,  that  Bullock,  who 
owned  the  lot  in  his  own  right,  took  095 
shares  of  the  stock,  leaving  $300  to  be  taken 
by  others.  Three  shares  were  taken  by 
strangers  to  the  contract,  and,  as  soon  as 
subscribed,  transferred  to  Bullock,  leaving 
two  shares  of  $100  each,  one  of  them  held 
by  the  clerk  of  BuUodc,  and  the  other  by 
Houston,  his  attorney  and  business  agent. 
Bullock,  being  Invested  with  the  title,  agreea 
to  build  the  house,  and  deliver  it  to  the  com- 
pany, for  the  recited  consideration,  and  free 
of  all  incumbrance;  and  If  this  corporation 
had  in  fact  an  existence,  It  was  under  no 
obligation  to  receive  the  property  until  the 
contract  was  complied  with;  and,  to  recog- 
nise the  equity  contended  for,  the  chancellor 
Is  asked  to  place  Bullock  in  a  dual  position, 
by  which  Bullock  as  an  Individual  bargains 
with  Bullock  as  a  corporation,  and  by  va- 
rious devices  secures  to  Bullock  as  a  corpo; 
ration  this  valuable  proi>erty,  at  the  expense 
of  those  whose  labor  and  material  gave  It 
what  value  it  has,  and  this  is  fixed  at  a  sum 
exceeding  $30,000.  There  can  be  no  equity, 
in  such  a  dalm. 

It  is  argued  that  Bullock,  by  some  unfair 
means,  obtained  these  bonds,  and  pledged 
them  as  collateral  to  Wood  &  Co.;  but  this 
Is  not  the  question  In  this  case.  It  was  Bul- 
lock's property.  He  owned  it,  and  was  the 
sole  proprietor,  either  as  an  individual  or 
corpcaratlon,  and  he  took  charge  of  the  $51,- 
000  bonds,  because  they  belonged  to  him, 
and,  if  Invalid,  he  Is  responsible,  and  no  one 
else.  Bullock,  at  the  date  of  the  contract, 
was  no  doubt  a  man  of  credit,  and  perhaps 
of  large  pecuniary  expectations,  and  for  this 
reason  the  appellant  Houston,  who  was  his 
business  manager,  confided  in  his  honesty, 
as  well  as  his  Judgment;  and,  to  the  extoit 
of  the  liability  of  the  appellant  Houston  for 
him,  he  has  been  made  secure  by  the  chan- 
cellor by  giving  him  a  Uen  for  the  amount 
of  his  note,  and  interest,  executed  to  Wood, 
08  against  the  attaching  creditors,  and  of 
this  no  complaint  is  made  by  those  credit- 
ors, and  therefore  the  judgment  in  this  re- 
gard must  stand,  and  certainly  the  appellant 
Houston  has  no  higher  equity  in  this  case. 

Tbe  attachments  of  Dennis  Long  and  oth- 
ers were  properly  sustained,  and  the  prop- 
erty subjected  as  the  Individual  estate  of 
Bullock.  Some  complaint  has  been  made, 
for  the  first  time  in  this  court,  that  the 
Claims,  or  some  of  them,  asserted  by  the 
mecb  antes,  were  for  too  great  an  amount 
No  such  exception  was  takoi  below,  and  we 
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are  not  prepared  to  say  that  the  court  ored 
In  this  respect.  Besides,  the  hotel  company 
has  no  interest  lu  this  controvvray,  and  Bol- 
lock, who  la  the  party  In  interest.  Is  not  ap- 
pealing, and  the  appdtent  Houston  has  been 
given  all  he  Is  entitled  to.  Jndgment  af- 
firmed. 

S>nTH  T.  COMMONWEALTH. 

(Court  of  Aiqieals  of  Kentucky.     Oct.  26, 

1893.) 

MANSI.AUOHTER— EtIOENCI— BSTIBir    OX  AfPSiX. 

1.  On  a  trial  for  murder  it  concIuslTely  u>- 
peared  that  deceased  was  killed  by  one  stroke 
of  a  knife,  and  that  a  brother  of  defendant, 
since  dead,  had  been  convicted  of  the  crime, 
after  confessing  on  his  trial  that  he  killed  de- 
ceased, declaring  that  it  was  done  in  self-de- 
fens£  No  witness  for  the  prosecution  stated 
that  the  stab  was  inflicted  dt  defendant,  but 
such  witnesses  agreed  generally  that  both  he 
and  his  brother  were  striking  at  deceased  with 
knires  at  the  time.  Sefveral  witnesses  testified 
to  dying  statements  by  deceased  that  defend- 
ant's brother  killed  him,  aiid  10  or  more  disin- 
terested witnesses  testified  that  defendant  was 
not  present.  Beld,  that  a  verdict  of  manslaugh- 
ter mould  be  set  aside. 

2.  An  erroneous  conyictioQ  of  the  oomnto- 
sion  of  the  murder  charged  will  not  be  treated 
as  without  prejudice  to  defendant  on  the 
ground  that  he  was  present  aiding  and  abetting 
therrin,  though  he  did  not  actually  commit  it, 
when  it  ai^ears  that  the  case  was  not  tried  hn 
such  a  theory  or  issue,  and  the  decided  weight 
of  the  evidence  is  that  he  was  not  present  at 
the  time  of  the  commisrion  of  the  crime. 

Appeal  from  circuit  court,  Knox  county. 
"Not  to  be  officially  repotted." 
William    Smith    was    convicted    of    manr 
slaughter,  and  appeals.    Reversed. 

John  T.  Hays,  for  appeUamt  W.  J.  Hc*- 
dilck,  fDr  the  Commonwealtii. 

PRYOR,  J.  Tbia  ootirt  has  no  power  to 
reverse  a  Judgment  of  canvictian  in  a  crim- 
inal eaae,  wbea  based  upon  ttie  verdict  «f 
a  lory  properly  instructed,  unless  ttiere  Is 
an  absence  at  evidence  to  sii|>port:  it;  aod  we 
understand  counsel  representing  the  define 
as  Insisting  there  is  no  testimoay  to  support 
the  finding.  A  caieful  reading  of  this  record 
must  impress  the  mind  with  the  belief  that 
the  accused  has  not  had  a  fair  and  impartial 
trial,  BAd  that  a  oonviction  has  l>e«i  had 
when  the  testimony  estabUshea  Innooence 
rather  than  guilt.  John  Smith  and  William 
Smith  (brothers)  were  Indicted  in  the  Knox 
circuit  court  for  the  murder  of  James  Jones. 
It  is  charged  in  the  Indictment  that  Jones 
was  killed  by  being  stabbed  or  cut  by  tbe 
defendants  with  knives  or  some  other  sharp 
instruments.  John  Smith  was  first  tried, 
and  found  guilty  of  manslaughter,  was  con- 
fined in  the  state  prison  under  the  Judgment 
of  conviction,  and  there  died.  His  brother 
William  Smith,  the  appellant,  belag  subse- 
quently tried  for  the  same  offense,  has  also 
been  convicted  of  manslaughter,  and  is  now 
asking  a  reversal. 

The  deceased  was  killed  by  one  stroke  of 
the  knife,  as  the  testimony  for  tbe  state,  as 


well  as  tile  defense,  deaily  shows,  and,  tf  tbe 
cutting  was  done  by  John,  William  Smith, 
the  present  appellant,  his  brother,  is  not 
guilty.  There  is  no  effort  to  convict  him 
as  aiding  and  abetting  in  Ifhe  killing,  or  an 
instruction  to  the  effect  that,  tf  he  did  so, 
he  was  as  much  guilty  as  If  he  had  inflicted 
the  fatal  stab.  The  facts  leading  up  to  the 
assault  resulting  Anally  in  James  Jones  los- 
ing his  life  are,  in  substance,  these:  Two 
men,  one  by  tbe  name  of  Jarvis  and  the  other 
Gilbert,  were  talking  of  betting  cm  an  elec- 
tion, when  James  Jones,  the  deceased,  stepped 
«p,  encouraging  Jarvis  to  bet,  and  wltbout 
provocation  slairped  Gilbert  In  tite  face,  and 
when  Gilbert  offered  to  resent  It  he  was 
taken  awny  by  bis  friends,  tbe  appellant  t)e- 
Ing  one  of  tliem,  when,  a  sort  of  graeral 
fight  took  place  between  John  Smith,  who 
has  been  convicted,  and  several  others.  John 
Smith  was  knocked  down  by  some  one,  and, 
wlien  down,  was  kicked  and  stamped  upon 
by  one  Hibbnrd  and  two  or  three  of  tiie 
Joneses.  The  accused,  WlDiaTO  Smith,  was 
not  In  that  flght,  but  was  seen  after  his 
brother  John  had  crawled  from  under  three 
men,  as  tbe  commonwealth  proves,  in  coo- 
Jimetion  with  his  brother  Joba,  catting  at 
James  Jones,  the  deceased,  wltb  a  knife,  the 
te8tlm<niy  for  the  state  Showing  that  botli 
tiie  Smitb  brotbera  had  knives,  and  were 
striking  at  the  deceased.  Jelia  G.  Joaea,  a 
iHwtfaer  of  tbe  deceased,  says  that  John 
Smith  struck  at  htm  with  a  knife,  and  this 
brought  on  the  dlfBculty,  and  Uttt  be  did  not 
see  Willam  Smith,  the  accused,  at  the  time. 
After  John  Smith  had  gotten  loose  from 
those  beating  him,  all  the  witnesses  who 
were  engaged  In  the  flgtat  on  the  side  of  tbe 
Joneses  say  tibat  Jofam  and  Wilttam  Smith 
botii  made  at  the  deceased,  and  wet«  at- 
tempting to  cut  him.  William  Snritli^  tiie- 
oty  of  die  case  Is— and  such  was  his  defense— 
that  he  had  token  Oilliert  away  to  prevent 
tfae  fl^t  between  Gilbert  and  James  Janes, 
and  did  not  return,  or  attempt  to  do  so,  until 
his  brother  John  had  taken  the  life  of  tte 
deceased  by  cutting  him  with  a  knife.  The 
testisKmy  for  the  state  as  well  as  for  the 
defense  la  that  the  deceased,  who  died  in  a 
short  time,  stated  lliat  John  Smith  bad  klUed 
hbn,  and  on  the  trial  of  John  Stnith  the  lat- 
ter was  sworn  as  a  witness,  and  stated  tliat 
he  did  the  cutting  with  the  knife,  his  plea 
being  self-defense.  Witness  after  witness  of 
tbose  present  and  not  engaged  in  the  fight, 
and  wbo  were  in  a  position  to  see  all  tbit 
transpired,  say  that  after  John  Sn^th  had 
managed  to  get  away  from  tlMse  who  were 
beating  him,  and  was  in  fact  ramilng,  be 
met  the  deceased,  and  each  had  knives. 
James  Jones  striking  the  first  blow,  when 
Simitti  cut  him,  and  Jones  exdalmed,  *1  am 
klBed;"  that  John  Sndth  and  James  Jmies, 
tbe  deceased,  were  alone  engaged  In  the 
fight  wtfh  knlvea  The  substance  of  the 
statements  of  all  tbe  witnesses  for  the  de- 
f^e  is  embraced  in  tbe  statement  of  od» 
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witness:  '^hat  jobn  Bosith  was  knodced 
down  three  or  four  tiiue&  Hibbiifd,  Jobn  C. 
ami  Gi-Uis  Itmen  were  fighting  klni.  Soiae 
wets  stamping  hiiu,  some  kicking  kiaa,  and 
others  liitiiog  him  witb  tbeir  flMs.  gniKb 
«ot  loose  Bomeliow,  and  ran  v.9  the  road, 
and,  as  be  came  around  to  the  crowd  at  the 
lower  side  of  tti£  road,  be  and  .James  Jones 
Itbe  deceased]  met  with  tUelr  knives,  Jones 
striking  the  first  blow,  and  Smith  mnlKlng 
the  thrust  that  kiJUed  Jones."  This  state- 
ment is  otade  BBbstantiaUjr  I9  eight  or  ten 
others,  and  when  y«a  add  to  this  the  state- 
meat  luitde  bjr  tlie  deceased,  that  be  was 
cut  by  Jdm  Siuitii,  and  the  sworn  state- 
ment of  John  Smith  tlwt  be  did  the  cnttlag; 
and  for  which  he  was  convicted,  there  is 
no  room  left  for  doubt  as  to  who  in  fact 
inflietod  the  woand  that  kUled  Jones.  We 
do  Bot  mean  to  say  that  both  of  the  defend- 
ants might  not  have  been  convicted  of  man- 
slaughter upon  a  proper  state  of  case,  and 
for  the  same  offense;  but  what  we  do  ad- 
judge is  that  upon  the  issue  of  not  guilty, 
and  the  law  of  the  case  as  piresented  to  the 
Jury,  tliiere  was  no  evidence  to  support  tbe 
finding.  The  Instmctlon  to  the  jury  was, 
in  substance,  that  if  William  Smith  did  the 
cutting  with  mattc-e,  etc,  he  is  goaty  of  mur- 
der, and.  If  done  hi  sadden  heat  and  passloB, 
he  Is  gulky  of  masslaugbter.  On  this  law, 
applied  to  the  facts,  the  Jury  had  to  decide 
whstlie*  or  mot  the  onttlng  was  done  liy  the 
accused.  The  decided  jwepondennoe  «t  the 
teatimoDy  Is  to  the  eOect  that  WiOIam  Smith 
was  not  present  when  ISie  catting  took  place, 
but  this  court  cannot  reverse  for  that  reason. 
Then  the  Question  arises:  If  the  accused 
was  present,  did  he  Inflict  the  fatal  blow? 
Not  a  single  witness  for  the  commonwealth 
statm  that  the  stab  or  blow  taking  the  life 
of  Jones  was  made  by  the  accused,  but  nearly 
all  of  them  state  (and  they  were,  or  the 
most  of  them,  engaged  In  the  fight  against 
the  brother  of  the  accused,  and  related  by 
blood  and  marriage  to  the  deceased)  that 
both  John  and  William  Smith  were  striking 
at  the  deceased  with  knives;  and  this  left 
the  Jury  to  determine  which  of  the  two 
strock  the  blow  that  killed  the  deceased, 
and,  if  there  was  nothing  else  In  this  case, 
the  verdict  woidd  be  sustained;  but  It  Is 
shown  In  evidence  that  John  Smith  was  tried 
and  punished  for  the  same  offense  by  the 
commcm wealth;  that  the  deceased  stated  that 
John  Smith  had  killed  him,  and  by  the  de- 
fense It  Is  proven  that  John  Smith,  when 
tried,  upon  his  oath  stated  that  he  did  the 
cutting;  and  in  addition  to  this  assuring  testi- 
mony Is  tliat  of  ten  or  more  disinterested 
witnesses  for  the  defense  who  state.  In  sub- 
stance, that  the  accused  was  not  present, 
and  by  four  or  five  of  these  witnesses  that 
the  deceased  said  at  the  time  that  John 
Smith  had  klUed  him.  Tliere  can  be  no 
rational  doubt  in  any  man's  mind,  after 
reading  this  record,  that  John  Smith  did  the 
>.-uttiug,  and  vrhea  tried  and  convicted  for 


the  offense  by  a  jtnry  of  the  saane  county, 
upon  hJB  owa  admission,  coupled  with  the 
declaration  by  the  deceased  that  John  Smith 
killed  him,  there  Is  no  mode  of  escape  trom 
the  conclusion  that  this  verdict  is  not  sus- 
tained by  the  testimony.  The  jury  may 
have  believed  the  statements  of  those  hostile 
to  William  Smith,  and  excluded  as  incredible 
the  statements  for  the  defense,  made  by 
eight  or  ten  disinterested  witnesses,  as  to 
the  person  guilty  of  striking  the  blow  that 
took  Jones'  life.  This  they  had  the  right  to 
do;  but  when  confronted  with  the  former 
conviction  of  John  Smith  and  the  proof  as 
to  his  confession,  and  the  dying  statements 
of  the  deceased  heard  by  witness  after  wit- 
ness, and  taking  place  at  the  very  moment 
of  the  cutting,  there  can  be  no  rational  donbt 
as  to  who  did  the  cutting. 

It  may  be  argued  that,  If  an  older  and 
abetter  In  the  commission  of  the  offense,  he 
was  equally  guilty  with  his  brother,  and,  the 
Jury  having  found  him  guilty  of  committing 
the  act,  the  verdict  ^ould  stand.  He  was 
not  tried  as  aiding  In  the  commission  of  the 
offense,  and,  besides,  the  decided  weight  of 
the  evidence  Is  that  he  was  not  present  at 
the  time  ot  its  commission,  and  for  that 
reason  this  cotirt  wIQ  not  hold  that  althongh 
the  accused  has  been  convicted  of  the 
cntthig,  still,  as  ttie  proof  shows  him  to  have 
been  present,  aiding  In  the  commission  of 
the  altease,  his  substantial  rights  hare  not 
been  prejudiced  by  the  verdict  Sudi  a  view 
of  the  case  cannot  be  entertained,  the  pre- 
ponderance of  the  testimony  showing  the  ac- 
cused was  not  in  the  fight,  but  away  from 
the  scene  of  the  confilct  when  his  brother 
to<*  Jones'  Hfe.  The  proof  is  clear  that 
the  appellant  did  not  Inflict  the  wound,  and 
this  court  will  not  Imply  guilt  upon  an  issue 
not  made,  and.  If  made,  the  weight  of  the 
evidence,  as  It  now  appears,  being  for  the 
defense.  The  Judlgment  Is  reversed,  with 
directions  to  award  a  new  trial,  and  for  pro- 
ceedlngB  consistent  with  this  opinon;  and, 
if  a  retrial  Is  had,  it  should  be  upon  the  ques- 
tion as  to  the  accused  aiding  and  abetting 
la  the  commission  of  the  offense. 


8CHL.BNK8  v.  CENTRAI,  PASS.  RT.  OO. 

(Conrt  of  Appeals  of  Kentucky.     Oct.  19, 

1898.) 

Stbest-Cak  CottrAtrt  —  Acctdvst  at  Caosaiira 
lirennivrnoim— iKPvm)  NseueflNCB. 

1.  In  an  action  for  the  death  of  a  child, 
rum  <rT«r  by  defendant  street-car  eorapany  at  a 
ertm^ng,  where  there  is  no  evidence  of  negli- 
gence on  defendant's  part,  the  court  may  prup- 
eriy  refnse  to  instruet  as  to  the  precantionB  to 
be  abserred  by  the  managers  of  can  at  street 
crossinm. 

2.  Hie  negligence  of  a  nurse,  through 
which  a  child  in  her  charjre  is  injured,  is  im- 
putable to  the  parents  of  the  child. 

Appeal  ft-om  court  of  common  pleas,  Jef- 
ferson county. 
"Not  to  be  offlciaBy  reported." 
Action  by  Charles  H.   Schlenks,  adminis- 
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trator,  against  tbe  Central  Passenger  Rail- 
way Company,  for  the  death  of  his  intestate. 
From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Af9rmed. 

R.  Lee  Suter,  Hargis  &  Eastin,  George  L. 
Everbocb,  and  R.  C.  Davis,  for  appellant 
Humphrey  &  Davie,  for  appellee. 

BENNETT,  0.  J.  The  appellant's  intestate 
was  his  son,  about  3i^  years  of  age,  and  liv- 
ing in  the  city  of  Louisville.  The  son,  in 
charge  of  a  um-se  about  12  years  old,  and 
employed  by  the  appellant  as  a  nurse,  went 
ont  on  the  streets,  and  when  returning  came 
to  a  crossing  which  they  had  to  cross.  The 
nurse  and  son  stopped  on  the  sidewallc,  ap- 
parently waiting  for  the  defendant's  electric 
street  car,  which  was  then  approaching,  to 
I»as8  the  crossing.  The  boy  was  in  the  rear 
of  the  nurse,  and  he.  Just  as  the  car  was 
approaching  the  crossing,  Jerlced  away  froni 
the  nurse,  and  ran  across  the  street,  to 
the  track  of  the  street  railway,  and  stooped 
down,  as  If  to  pick  up  something..  Just 
then  the  car  struck  him,  and  run  partly 
over  him,  and  killed  him. 

On  tbe  trial  of  this  action  for  damages  for 
killing  the  child  the  court  instructed  the 
Jury:  First  That  if  the  death  of  the  boy 
was  caused  by  the  negligence  of  any  of  tbe 
employes  in  charge  of  the  cars,  they  must 
find  for  the  plaintifT  in  damages  equivalent 
to  the  boy's  power  to  earn  money  had  he  not 
been  killed.  Second.  That  if  the  negligence 
was  gross,  the  Jury  might  find  punitive  dam- 
age in  their  sound  discretion.  Third.  The 
fact  that  the  boy  was  killed  by  the  car  of 
the  defendant  did  not  place  the  burden  upon 
them  to  show  that  it  was  not  negligently 
done,  but  that  the  burden  was  upon  it  to 
establish  contributory  negligence.  Fotu:th. 
Tliat  if  the  boy  waa  killed  by  the  negligence 
of  his  nurse,  they  could  not  find  for  the 
plaintiff,  unless  they  also  believe  that  the 
boy  wo\ild  have  been  killed  by  the  negligence 
of  the  appellee,  notwithstanding  the  neg- 
ligence of  tbe  nurse.  The  court  then  defined 
gross,  ordinary,  and  slight  negligence.  We 
are  not  prepared  to  say  that  any  of  the  in- 
structions given  were  wrong,  but  tbe  appel- 
lant complains  that  the  court  should  have 
given  instructions  defining  the  duty  and  the 
precaution  that  should  be  used  by  tlie  man- 
agers of  such  cars  at  populous  street  cross- 
ings. It  will  be  observed  that  the  court's  in- . 
Btructions  tell  the  Jury  that  if  the  appellee 
was  guilty  of  any  negligence,  whereby  the 
boy  was  kUled  at  the  crossing,  they  must  find 
for  the  plaintiff;  leaving  the  matter  of  the 
appellee's  duty  in  regard  to  the  public  when 
making  the  crossing  to  the  judgment  of  the 
Jury.  Without  going  into  the  evidence  In  de- 
tail, it  is  sufflcient  to  say  that  it  does  not  es- 
tablish any  negligence  whatever  on  the  part 
of  the  appellee  at  said  crossing  on  tbe  oc- 


casion of  tbe  boj'B  being  hurt  On  tbe  con- 
trary, if  there  was  any  negligence,  It  was 
on  the  part  of  the  Inexperienced  nurse  iiav- 
ing  tbe  boy  in  charge,  by  reason  of  iieing  of 
nonage;  and,  as  she  was  the  agent  of  the 
plaintiff.  In  the  temporary  control  and  cus- 
tody of  the  boy,  her  negligence  must  be  im- 
puted to  tbe  father.  And  as  the  verdict  of 
the  Jury  was  clearly  right,  and  just  what  It 
should  have  been,  we  must  decline  to  enter 
into  a  discussion  of  what  is  the  legal  duty 
of  the  appellee  at  populous  crossings,  es- 
pecially so  as  the  evidence  does  not  present 
the  question,  there  being,  as  said,  no  evi- 
dence suggestive  of  negligence  at  tbe  cross- 
ing.   The  Judgment  is  affirmed. 


BRAPPORD  V.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.     Oct  2L 
1803.) 

HOMIOIDB— BviDEXCB. 

On  a  prosecntioa  for  homicide,  there 
was  evidence  that  defendant  and  two  othen?, 
who  confessed  their  guilt,  were  together  on  tlie 
morning  of  the  day  of  the  lulling,  armed  with 
Kuna  and  one  pistol;  wiiich  latter  defendant 
had;  that  he  was  heard  to  say  that  the  matter 
would  be  settled  that  day;  and  that  they  wait 
so  armed  to  a  house,  where  deceased  waa  vhot 
with  a  gnn  and  a  pistol.  HM,  that  a  verdict 
of  manslaughter  waa  authorized  by  the  evi- 
dence. 

Appeal  from  circuit  court,  Knox  ooonty. 
"Not  to  be  officially  reported." 
A.    B.    Brafford    waa    convicted    of   man- 
sUti^ter,  and  appeals.    Affirmed. 

James  N.  Brafford  and  Wilson  ft  Raw- 
iinga,  for  appellant  W.  J.  Hendilck,  for  the 
Commonwealth. 

.BENNETT,  C.  J.  The  appellant  and  oth- 
ers were  charged  with  the  crime  of  murder- 
ing, and  conspiring  to  murder,  James  Tng- 
gle,  and  the  trial  of  the  appellant  resulted 
in  ccmvicting  him  of  the  crime  of  man- 
slaughter. There  was  evidence  before  the 
Jury  that  the  appellant  and  two  of  the 
others  charged  in  the  indictment  were  seoi, 
(Ml  the  morning  of  the  day  of  the  Idlling,  to- 
gether, armed  with  gims  and  a  pistol,  the 
appellant  having  the  pistol;  and  the  appel- 
lant was  heard  to  say  that  the  matter  would 
be  settled  that  day;  that  they  went  to  the 
Bchoolbouse,  armed  as  Indicated,  and  where 
Tuggle  was  shot  with  gun  and  pistol,  and 
the  appellant  was  present  at  the  shooting; 
and  it  also  appears  that  appellant  was  tlie 
only  one  of  the  party  that  had  a  plst(^ 

The  verdict  of  the  jury  was  authorized 
from  the  evidence.  Tbe  confession  of  two 
of  the  parties  diarged  that  tbe^  did  tbe 
killing  Is  not  inconsistent,  if  true,  with  the 
fact  that  appellant  was  guilty  of  the  offense 
charged.  The  Jury  was  properly  instructed. 
The  judgment  is  affirmed. 
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VANCE  T.  LOUISVILLE  CODUIBR  JOUR- 
NAL CO. 
(Court  of  Appesis  of  Kentnckr.     Oct.  21, 

1893.) 
Aonoj;  roK  Xjibki/— IssTHuonoaa — Etiobkob. 

1.  In  an  action  for  lib«l,  where  there  is  ev- 
idence to  show  the  trnth  of  the  article  alleged 
to  be  libelous,  asertiiig  that  plaintiff,  while 
deputy  federal  supervisor  of  elections,  intim- 
idated and  interfered  with  the  yoters  on  one 
side,  and  worlced  for  the  other  side,  it  is  prop- 
er to  instruct  the  jury  that  they  must  find  for 
plaintifT  if  the  publication  was  false  and  ma- 
lieioDa,  and  that  malice  is  inferable  from  tho 
falsity  of  the  publication,  but  that  if  they  be- 
lieve the  publication  was  substantially  true,  or 
a  reasonable  and  fair  criticism  of  plaintiff's 
conduct  as  supervisor,  and  made  in  good  faith, 
then  they  must  find  for  defendant. 

2.  Where  plaintiff,  in  justification  of  his 
conduct  in  interfering  with  voters,  testified  that 
they  were  eoing  into  a  neighboring  room,  and 
that  he  stopped  this,  as  he  believed,  from  the 
way  some  of  them  voted  on  coming  out,  that 
they  were  bribed,  he  cannot  complam  that  de- 
fendant newspaper  drew  the  same  deduction 
of  bribery  from  similar  action  on  the  part  of 
other  voters  in  going  aside  with  him,  and  Uien 
Toting  for  his  candidate. 

ipeal  from  conrt  of  common  pleas,  Jef- 

>n  county. 

y>  be  officially  reported." 

ition  by  Borton  Vance  against  the  Ixmis- 

!   Cornier   Journal     Oomiwny.     From    a 

pnent   for  defoidant,    plaintiff   appeals. 

rmed. 

^  W.  Thum  and  P.  B.  Muir,  for  appelant. 
Hagan,  for  appellee. 

UZBLRIOG,  J.   This  was  an  action  for 
iL,  Instituted  by  the  appellant  against  the 
pellee,  by  reason  of  the  following  publico- 
OS  appearing  in  the  appellee's  newspaper, 
J  Courier  Journal,   of  date   Norember  3, 
86.    "Wantonly  Exceeding  Their  Province, 
irton  Vance,  a  defeated  liepublican  candl- 
ite,  waa  at  the  first  precinct  of  the  Seventh 
anl  as  a  snperrlsor  of  election.    In  defiance 
'.  the  law  he  Interfered  in  every  way  with 
le  polling  of  Democratic  votes,  challenging 
le  voters,   insisting  cm  naturalized  citizens 
bowing  their  papers,  and  otherwise  retard- 
ig  the  election  and  intimidating  the  voters, 
le  win  be  arrested  this  morning  for  violat- 
ing his  oath  of  oflice."    Also  the  following: 
"Offldons  Supervisors.    Isaac  Frost  was  ar- 
rested at  the  first  precinct  of  the  Seventh 
wand  on  the  aflldavit  of  Burton  Vance.   This 
young  man  Vance  has  mode  himself  very 
offlcions.    Although  a  supervisor,  and  there- 
fore forbidden  to  do  any  electioneering,  he 
worked  constantly  for  Wilson,  and  constant- 
ly Interfered  with  peaceable  Democrats  who 
wished  to  cast  their  ballots.    He  was  seen  to 
take  several   colored   men   aside,  and   thai 
vote  them.    He  himself  will  be  arrested  this 
tnomlng  on  the  charge  of  bribery."    The  ap- 
pellee admitted  the  publication,  and  pleaded 
that  the  ch-irges  made  therein  were  true,  that 
the  langiuge  was  a  fair  and  rea;sonable  criU- 
tiMo  upon  the  conduct  of  a  public  officer,  and 


also  pleaded  facts  in  mitigation.  After  hearing- 
the  testimony,  the  Jury  found  a  verdict  for  the- 
defendant  company,  nie  appellant's  counsd 
assign  some  29  errors  in  their  motion  and 
grounds  for  a  new  trial,  all  of  which,  how- 
ever, are  fully  embraced  in  the  alleged  er- 
ror of  the  court  in  giving  and  refusing  in- 
structions to  the  jury. 

Without  considering  in  detail  the  facts- 
shown  in  proof,  upon  which  the  finding  of 
the  jtiry  may  be  supported,  we  advert  to- 
it  as  Showing  the  proper  application  of  the 
law  to  the  facts  of  the  case.  Vance,  who 
was  a  lawyer,  and  an  Intimate  friend  of  one 
of  the  candidates  for  congress,  had  been 
appointed  an  assistant  supervisor  under  the 
provisions  of  the  federal  election  law.  At 
midnight  before  the  morning  of  the  election- 
he  met  two  Hazen  deteotivea  from  Cincin- 
nati, Ohio,  made  a  map  or  roogfa  sicetch  of 
the  streets  of  the  dty  for  them,  and  agreed 
with  them  on  certain  signs  by  which  he 
would  furnish  the  names  of  voters  whom  the 
detectives  had  reason  to  believe  bad  been 
bribed.  The  candidate  at  whose  instance  the 
detectives  came  from  Cincinnati  was  pres- 
ent when  these  plans  were  matured,  and,  ac- 
cording to  the  teetlm<»iy  at  the  appdlant,^ 
gave  positive  instructions  to  make  their  ar- 
rests irrespective  of  vaxty.  On  the  day  of 
the  election,  Vance  was  active  both  inside 
and  outside  the  room  where  the  votes  were 
being  taken.  He  oflfered  Wilson  ballots  to 
persons  approaching  to  vote,  before  they  had 
expressed  any  preference  or  Indicated  that 
they  wanted  such  a  ticket  He  cliallenged 
voters  knon-n  to  be  entitled  to  vote,  and  thus- 
delayed  and  interfered  with  the  election.  He 
was  seen  to  take  voters  aside,  and  into  a 
room  a  short  distance  away,  and  talk  with 
them  secretly,  who,  when  they  came  back, 
voted  for  Wilson.  He  consulted  frequently 
with  the  strangers,— the  detectives.  He  ar- 
rested Frost,  and  ordered  BlUs  out  of  the 
precinct  He  testifies  "that  he  saw  a  num-. 
ber  of  persons  going  into  a  barroom  kept 
back  beliind  the  polling  place  by  James  P. 
Whallen,  and  a  number  of  voters  going  there- 
in, and  that  he  stopped  it,  as  he  believed  that 
some  voters  were  bribed  from  the  way  in 
which  tliey  came  out  and  voted."  The  proof 
is  that  he  browbeat  and  buUied  the  Demo- 
cratic workers  and  voters,  and  threatened 
to  arrest  them.  The  Republican  worker  and 
voter  was  immolested.  The  Democratic  su- 
pervisor was  appealed  to.  W.  B.  Haider- 
man,  one  of  the  officers  of  the  defendant 
company,  and  who  was  on  the  ground  In 
company  with  Bills,  who  expressed  a  deter- 
mination to  make  the  necessary  affidavits, 
then  sought  the  chief  supervisor  of  the  elec- 
tion for  the  purpose  of  having  Vance  •ar- 
rested. After  a  fruitless  search  for  him, 
they  postponed  action  imtil  the  following 
morning,  at  which  time,  however,  tlie  fight 
being  over,  the  intention  was  abandoned. 
This  is  a  brief  sync^sis  of  the  testimony  in- 
troduced  by    the    defendant    to  show    the 
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truth  of  the  poblicatians,  sasi  to  evtabllsb 
tbut  the  comments  complained  o<  wok  fair 
iind  reasonable  crltlcUms  npon  the  official 
conduet  ot  the  appelUmt  We  may  say  In 
this  connection  that  the  ajTpeUant  proved  by 
a  number  of  witnesses  that  his  conclnct  was 
in  no  way  reprehensible  or  offlclons,  and  that 
he  performed  his  duties  Impartially.  The 
point  of  our  inquiry  Is,  bowerer,  was  there 
proof  in  behalf  of  the  defendant,  and  in  sup- 
port of  tbe  pleas  tendered  by  it,  to  autlioriee 
theverdict  of  ttaejury?  The  court  Instructed 
the  jury  to  award  the  plaintlflT  damages  if 
fliey  believed  the  publications  wcro  fidse  and 
made  malidooaly,  and  malice  was  to  be  In- 
ferred or  presumed  from  the  falsity  of  the 
publications,  but  that  if  they  Iwlleved  1h« 
statements  contained  in  the  publlcati'/ns 
were  snbstantially  true  as  publis?ied,  or  wet« 
leasonablfi  and  fair  criticisms  of  thcr  acts 
and  conduct  of  the  plaintlfr  as  supervisor, 
and  were  made  in  good  falQi,  wlthMit  mnlloe, 
then  they  should  find  for  (he  defendant. 
Proper  Inetructlona  on  the  dntios  required  of 
the  supervisor  were  also  given.  We  are  of 
<^^lnion  that  these  Instruct  i>wa  wcro  stib- 
stanttaily  correct  The  Jmt  were  the  Judges 
of  the  truth  of  the  matters  put  in  Hsu*'',  and 
they  were  the  Judges  of  the  reasonablenera 
of  the  groundB  upon  wlticb  the  newspapiT 
charges  were  baaed.  Anlnnidvera>on  npon 
the  conduct  of  a  public  officer,  hoT^ever  se- 
vere, is  not  libelous,  tf  it  be  confined  within 
Hie  limits  of  f&ir  and  reasonable  criticism 
based  oa  facts.  It  may  be  thought  that  the 
Imputation  of  bribery  coatalncd  in  the  print- 
ed mattea:  was  not  supported  in  ftiot.  bnt  ft 
win  be  observed  that  the  supervisor,  upon 
seeing  persons  go  in  and  out  of  a  room  \rifh 
his  opposing  worlurs,  interfered  wlHi  the 
freedom  of  their  action  nnoa.  the  belief 
tfiat  it  was  evidence  of  bribery;  therefore 
he  cannot  complain  tf  his  acttvlty,  exercised 
in  the  saime  manner,  be  taken  as  evidence 
of  the  same  offense.    Judgment  afflimed. 


CRAWFORD  V.  eOMMONWEAl/TH. 
(Court  of  Appeals  of  Kentucky.     Oct  24^ 

Homicide— IxsTBCCTiaita. 
In  a  iH'oaecution  for  homicide,  the  osa 
in  an  instrnction  of  the  language,  "brought  on 
the  contiict  by  attacking  the  deceased  with  a 
pistol,"  i»  not  too  geaeral,  aa  failing  ta  indicate 
tlie  macner  or  pnrpoae  of  l>riii0ug  ob  tiia  diffi.- 
culty. 

Appeal  from  drcnlt  court,  Lee  county. 
"Not  to  be  officially  reported." 
Anderson  Crawford  was  coavictad  of  mai^ 
slaughter  and  appeals.    Affirmed. 

RiddeD  &  Riddell,  for  appellant  W.  J. 
Hendrl(^,  for  appellee. 

HAZELRICO,  T.  The  appellant  shot  and 
killed  Hampton  Chambers,  In  Lee  cotmty,  in 
March,  1882.  He  waa  indicted  for  man- 
slaughter; tiled,  convicted,  and  sentenced  to 


confinement  in  the  p  nitentlary  for  two  yea.s. 
His  motion  for  a  new  trial  having  lie^  over- 
ruled, he  has  appealed  to  this  court.  con>- 
plaining  of  the  instructions  given  the  Jny  by 
the  court  The  proof  discloses  the  parties  to 
have  been  unfriendly  for  soeae  tnonttam  prior 
to  the  fatal  meeting.  By  tbe  commonwealth 
it  is  shown  that  the  appellant,  upon  approach- 
ing the  mill,  where  the  deceased  waa  engaged 
la  drinking  whi/ricy  with  some  companitau. 
drew  Ills  pistol,  advanMd  upon  the  deceased, 
and  fired  the  first  shot  The  witnesses  for 
thie  defHidant  abavf  that  tiie  deceased,  upon 
disooveiing  the  approoob  <tf  the  appellant. 
Jumped  to  hia  feet,  drew  his  idstc^  ad- 
vanced on  the  appeliant,  and  fixed  the  fiist 
shot  We  think  tba  Jury  reasonably  could 
have  found  from  the  proof  either  (1)  that  the 
appellant  conuueuced  the  conflict,  or  (2)  that 
the  deceased  commenced  it,  or  (3)  that  the 
parties  voIuutairUy  began  it  ufon  dlseoveihig 
the  presence  of  the  other.  The  instiii;tionsot 
the  court  pover  these  different  aspects  of  the 
caaet  and  an  aocurate  statement  at  the  law 
applicable  thereto.  It  is  thought  by  eounsel 
that  the  axpreaaioi^  "brou^t  on  the  oenfilrt" 
found  in  instruction  No.  3,  is  op«i  to  the  ob- 
jection pointed  out  in.  Robinson  v.  Com.. 
(Ky.)  11  S.  W.  Rep^  81,  aad  other  dedaioBs 
of  tms  oourt,  wh^-e  similar  language  is  con- 
demned aa  bdng  too  gMierol,  and  a»  not  ia- 
dlcating  the  manner  or  Intent  with  which  Oi# 
difficulty  is  "brought  on."  But  here  the 
language  is;  "brought  on  tlie  conflict  by  at- 
tacking the  deceased  with  a  pistol,"  thus 
leaving  no  doubt  of  the  manner  or  puipose  of 
bringing  on  the  conflict  We  think,  too,  that 
the  instimetion  on  the  subject  of  the  oonflirt 
being  mutual  meets  an  aspect  of  the  case 
diown  by  the  testimony  of  a  number  of  the 
witnesses.  "Eaett  combatant,  upon  discovering 
tiie  presence  of  Ms  enemy,  advanced  to  the 
fray  with  pistol  in  hand.  T^ere  was  no  com- 
paot  to  fight  but  certainly  there  is  evidenced 
a  mutual  Intewdment  to  fight  out  their  dlffer- 
enoes  to  a  finish.    Judgment  affirmed. 


LOmSYlLLB  BAGGING  MANTirG  00.  f. 
CENTRAL  PASS.  RT.  CO. 

(Court  of  Aweals  of  Kentudqc-     Oct  2i, 

1893.) 

Electric  Strbst  K^ii.'WAxa— IsJimctios. 

1.  The  use  of  a  street  for  an  electric  tail- 
way  will  not  be  enjoined  because  the  conatnic- 
tion  of  die  track  will  prevent  an  abatting  own- 
er from  kkMling  his  dnya  by  standing  them  tt 
right  angle*,  to  the  sidewalk,  such  a  method 
obstructing  the  use  of  the  streets,  and  being  in 
violation  at  a  city  ordinance. 

2.  The  operation  of  an  dectrie  atzeet  rail- 
way by  the  overhead  wire  system  is  not  to  dao- 
gerous  to  those  who  reside  or  do  business  on  » 
public  street  as  to  authorize  ita  restraint  by  in- 
junction. 

Appeal   from   Louisville  law   and  equity 
court. 
"To  be  offldolly  reported." 
Bill  by  the  Louisville  Bagging  Manofkc- 
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turini?  Company  for  an  Injunction  to  re- 
straiu  the  Central  Passenger  Railway  Com- 
pany from  opening  an  electric  street  rail- 
way. Bill  dismissed,  and  complaiuant  ap- 
peals.   Affirmed. 

Tho8.  F.  Hargls,  for  appellant  Humphrey 
A  Davie,  for  appellee. 

LEWIS,  J.  The  Loulenrllle  Bagging  Man- 
nfactnring  Company,  a  corporation,  brought 
this  action  for  an  Injonctlon,  which  was 
temporarily  granted,  restraining  the  Central 
Passenger  Railway  Company,  a  corporation, 
and  Its  officers,  from  constructing  or  operat- 
ing an  electric  railway  on  Walnut  street, 
between  Nineteenth  and  Twentieth  streets, 
in  the  city  of  Lottlsyille,  where  plaintlfT  has 
a  large  building  used  toe  manufacturing 
bagging.  H.  K.  Tliompeou,  Judge  of  the 
LonisTille  city  court,  was  also  enjoined  from 
proceeding,  until  termination  of  the  action, 
to  try  J.  J.  Tap,  president  of  plaintiff  and 
others,  npon  warrants  against  them  for 
cutting  down  and  removing  posts  erected 
by  the  railroad  company  for  use  in  operating 
its  cars.  The  right  to  construct  and  operate 
by  electricity  the  railway  upon  Walnut 
street,  it  appears,  had  been,  before  the  ac- 
tion was  commenced,  granted  to  the  compa- 
ny by  resolution  or  ordinance  of  the  general 
council  of  the  city  of  LoulsriUe,  duly  passed. 
In  pursuance  of  authority  conferred  by  acts 
of  the  general  assembly;  and,  as  exercise  of 
such  delegated  authority  by  municipal  leg- 
islation has  been  often  sanctioned  and  rec- 
ognized by  this  court,  the  right  so  given 
to  the  Central  Passenger  Railway  Company 
must  be  regarded  aa  valid  and  effectual  na 
If  conferred  directly  by  the  general  assem- 
bly. Moreover,  a^i  legislative  power  to  au- 
thorize construction  of  a  railway  upon  a 
public  street,  and  operation  of  It  by  even 
steam,  has  been  distinctly  and  often  held 
by  this  court  to  exist  we  see  no  reason  to 
deny  power  to  likewise  authorize  oonstruo- 
tlon  of  such  railway  to  be  operated  by  elec- 
tricity, for  It  is  well  setUed  that  the  use 
of  a  public  street  for  travel  and  tran^orta- 
tlon  by  means  of  raUway  cars  falls  within 
the  purposes  for  which  streets  are  estaliUsbed 
and  dedicated;  and  it  is  only  when  other 
ways  of  travel  and  transportation  are  pre- 
vented or  unreasonably  obstructed  (hat 
courts  can  Interfere  to  either  enjoin  or  limit 
operation  of  railroads  upon  a  public  street. 
It  therefore  seems  to  us  the  simple  inquiry 
in  this  case  is  whetbw  the  manner  in  wiiich 
the  railway  under  consideration  lias  been 
or  is  designed  to  be  constructed  and  opeiatert 
is  such  as  to  clearly  impose  a  new  and  addi- 
tional burden  upon  the  land  of  plaintiff  abut- 
ting Walnut  street  and,  as  a  oonsequeuce, 
entitling  him  to  i^evioua  compensation  for 
the  TigUt  of  way. 

The  first  ground  of  complaint  by  plain- 
tiff is  that  the  railway  tracli  constructed  In 
T.238.w.no.l2— 38 


front  of  its  raanofacturing  estatdiidiment  will 
prevent  loading  and  unloading  vehicles  u.sel 
In  transporting  Its  goods  and  raw  material 
in  the  manner  heretofore  done,  which  la  by 
backing  the  wagon  or  dray  up  to,  and  at 
rteht  angles  with,  the  sidewaUc.  The  answer 
to  that  complaint  is— f^rst,  that  such  way 
of  loading  and  onlObding  necessarily  sei-icus- 
ly  obstructs,  not  mer<^  operation  of  every 
double-track  raQwny,  but  proper  use  of  a 
street  for>nU  other  vehicles;  second,  there  ap- 
pears to  be  an  ordinance  of  tlie  general  coun- 
cil prohibiting  loading  and  anlaading  of  vehi- 
cles In  that  mode. 

The  next  ground  is  that  operating  an  elec- 
tric railway  car  npon  a  public  street  is  dan- 
gax>uB  to  those  who  reside  or  do  bu.>iness 
thereon.  Practical  application  of  electricity 
as  a  power  to  drive  machinery  or  move  car- 
riages, as  also  for  iUuminating  purposes,  is 
of  recent  date,  and  it  is  shown  the  system 
best  adapted  for  the  purpose,  if  yet  discov- 
ered, is  by  no  means  a  perfect  one.  The 
evidence  of  expei'ts  and  men  having  actual 
experi^ice  abows  that  three  different  sys- 
tems for  moving  railway  cars  by  electricity 
have  been  tried  in  this  country,  via.  the  un- 
derground conduit  system,  storage  battery 
system,  and  that  of  the  overhead  wire;  and 
it  fnQy  appears  that  the  two  first  are  as  yet 
so  defective  or  Imperfect  that  of  several  hnn-, 
dred  electric  railways  in  operation,  there  are 
not  a  dozen  to  which  elthor  system  has  been 
applied,  all  others  being  run  by  the  overiiead 
wire  or  trolly  system,  the  same  used  by  the 
Oentral  Passenger  Railway  Company.  To 
apply  electrical  power  in  that  way  retiuires 
erection  at  edge  o^  the  sidewalk,  on  eoch 
side  of  a  street  of  tall  poles,  about  120  feet 
apart,  and  Irom  top  of  opposite  poles  is 
str^ched  acrcfss  the  street  sastaining  wires, 
which  hold  up  the  electric  wire  tiiat  is  thus 
suspended  over  middle  of  the  railway  track, 
and  ftom  which,  by  means  of  the  trolly 
pole,  the  electric  current  is  connected  with 
the  motor  placed  under  the  car.  It  wUl 
be  thus  seen  that  the  electric  wire  is  not 
like  telegraph,  telephone,  and  electric  light 
wires  near  to  buildings,  but  suspended  over 
the  railway  track.  It  further  appears  that  the 
electric  pressure,  measured  by  volts,  required 
to  drive  a  street-railway  cor  is  not  so  great 
03  to  destroy  or  seriously  injure  a  pursou 
or  animal  coming  in  direct  contact  with  it; 
iiUury,  where  it  is  produced,  resulting  only 
where  a  broken  or  detached  telephone  or 
telegraph  wire  falls  on  it  The  evidence  in 
this  case,  whicl)  need  not  oe  considered  In 
detail,  shows  that  although  new  and  n')t 
fully  perfected,  the.trolly  system  of  operating 
street-railway  cars,  when  properly  adjusted 
and  supervised.  Is  not  much,  if  any,  more 
dangerous  than  horse  power,  and  much  less 
so  than  steam  power,  iQ>plied  in  ttie  same 
way.  Moreover,  while  streetrailway  cars 
thus  operated  go  at  greater  speed,  are  mora 
comfortable,  and   must  in   time   become  a 
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cheaper  mode  of  travel,  they  can  be  easier 
controlled  than  horse  cars,  and  do  not  really 
more  ebstruct  Ihe  streets,  or  interfere  im- 
reasonably  with  business  transacted  tberron. 
It  therefore  seems  to  us  that  In  view  of  the 
benefit  and  convenience  to  the  public  of 
electric  cars  thus  operated,  and  comparative- 
ly little  Inconvenience  or  danger  they  are 
to  Individuals,  it  would  be  going  beyond  the 
province  of  a  court,  and  contrary  to  decid- 
ed weight  of  judicial  authority,  to  enjoin  or 
limit  their  use;  especially  when  a  party  seek- 
ing such  remedy  so  signally,  as  has  the  plain- 
tiff in  this  case,  falls  to  show  he  has  been 
unreasonably  obstructed  or  hindered  in  his 
business^  or  that  his  rights  have  been  ille- 
gally interfered  with.  The  Judgment  dis- 
solving the  temporary  injunction  and  dis- 
missing the  action  is  affirmed. 


LLANO  IMPROVEMBNT  &  FURNACE 

CO.  V.  WHITE  et  al. 
(Cioart  of  Civil  Aroeais  of  Texas.    Nov.  1, 

1893.) 
Appeals  fhom  Justices  op  the  Pbaob — ^Dis- 

MI3BAL. 

1.  A  county  court,  on  dismissing  an  appeal 
from  a  justice  of  the  peace  for  want  of  juris- 
diction, has  power  to  adjudge  costs  of  the  ap- 
peal against  the  appellant. 

2.  Though  a  county  court,  on  digmissing 
an  appeal  from  a  justice  of  the  peace,  is  not 
authorized  to  award  a  writ  of  procedendo,  an 
order  in  its  judgment  that  "the  justice  court 
proceed  with  the  execution  of  its  judgment"  is 
mere  surplusage,  and  harmless  error,  and  does 
not  vitiate  the  rest  of  the  judgment. 

Appeal  from  lAano  county  court;  W.  S. 
Maxwell,  Judge. 

Acti(m  by  White  &  Allen  against  the  Llano 
Improvement  &  Furnace  Company  on  a 
promissory  note.  From  a  judgment  of  the 
county  court  dismissing  defendant's  appeal 
from  the  justice  of  the  peace,  defendant  ap- 
peals.   Affirmed. 

Miller  &  Lauderdale,  for  appellnnt.  Slater 
ft  McLean,  for  appellees. 

FISHER,  C.  J.  The  appellees  s\ied  the  ap- 
peiiaut  in  justice  court  on  a  note  for  $142.18, 
and  obtained  judgment,  from  which  an  ap- 
peal was  tak^i  to  the  ootinty  court  That 
court  dismissed  the  appeal,  with  a  Judgment 
against  the  appellant  for  costs,  and  awarded 
execution  therefor,  and  also  ordered  that  the 
Justice  court  should  proceed  with  the  exe- 
cution of  its  Judgment.  Appellant's  appeal 
to  this  court  rests  upon  two  grounds:  (1) 
That  the  county  court,  by  dismissing  the  ap- 
peal, lost  its  jurisdiction  over  the  case,  and 
therrfwe  had  no  power  to  render  a  judgment 
for  costs  or  otherwise;  (2)  that  the  judgment 
of  the  county  court,  requiring  the  justice 
court  to  proceed  with  the  execution  of  its 
Judgment  previously  rendered  in  the  case, 
was  without  authority  of  law,  and  the  court 
bad  no  power  to  make  such  an  order. 


The  first  question  raised  was  directly  de- 
cided in  the  case  of  Roeser  v.  Belmer,  7  Tex. 
1.  It  Is  there  held  that  the  dlsmlBssl  of  a 
cause  by  the  court  for  the  want  of  jurisdic- 
tion does  not  derive  the  court  of  the  power 
to  render  a  Judgment  for  the  costs  of  the  ap- 
peal. In  the  case  of  Wadsworth  r.  Chi<^ 
65  Tex.  242,  the  supreme  court  dismissed  die 
appeal  for  the  want  of  jurisdiction,  and  ren- 
dered judgm^it  against  the  appellant  and 
the  sureties  aa  her  appeal  bond  for  the 
costs  of  the  appeal,  and  for  the  costs  in- 
curred in  the  trial  court  As  we  Interpret 
the  judgment  of  the  county  court  it  Ib  simply 
a  Judgment  against  the  appellant  for  the 
costs  incurred  in  bringing  its  case  to  tbat 
court  on  appeal,  and  leaves  the  Judgment 
of  the  justice  court  as  to  the  amount  re- 
covered, as  well  as  the  costs  there  Incurred, 
to  be  collected  by  process  from  that  tribu- 
naL  So  £ar  as  known  to  this  court  It  has 
been  the  uniform  practice  of  the  courts  of 
this  state,  upon  the  dismissal  of  appeals 
for  the  want  of  Jurisdiction,  or  for  other  rea- 
sons, to  render  a  Judgment  against  the  ons 
appealing  for  the  costs  of  the  appeaL  We 
regard  tbis  question  as  no  longer  open,  and 
think  it  settled  by  tbe  adjudications  previous- 
ly cited. 

We  think  there  Is  no  merit  in  tbe  second 
objection  to  the  Judgment  There  Is  no  stat- 
ute In  this  state  that  authorizes  the  county 
cotirt  upon  the  dismissal  of  an  appeal  from 
the  Justice  court  to  award  a  writ  of  pro- 
cedendo requiring  the  justice  court  to  pro- 
ceed with  tjbe  execution  of  its  Judgment: 
but  such  an  order  can  be  made,  and  sucb 
a  writ  will  lie,  upon  the  dismissal  of  a  aise 
carried  to  the  county  court  by  certiorari. 
Sayles'  CSvll  St  art  313;  Clark  ▼.  Huttoo. 
28  Tex.  123.  But  the  fbct  that  the  county 
court  in  entering  its  Judgment  dismissing  th« 
appeal,  stated  therein  that  the  Justice  court 
should  proceed  with  the  execution  of  its  judg- 
ment cannot  be  regarded  as  reversible  er- 
ror, when  it  does  not  appear  that  tbe  jud.;- 
ment  authorizes  or  requires  the  issuance  of 
a  writ  of  procedendo,  and  tnat  the  judgment 
of  the  justice  court  is  executed  by  authority 
of  such  writ  If  the  ooimty  court  in  alter- 
ing a  judgment  that  it  could  lawfully  rai- 
der,—that  is,  dismissing  the  appeal,  and 
awarding  costs,— In  addition,  required  the 
Justice  court  to  do  that  which  the  law  de 
manded,- -that  is,  execute  its  judgment— al- 
though <t  had  no  authority  to  malve  such 
an  order,  it  would  not  make  invalid  the  judg- 
ment that  it  had  the  authority  to  render. 
The  order  of  the  county  court  did  not 
award  a  writ  of  procedendo,  and  and«take. 
by  process  from  that  court  to  enforce  and 
execute  the  judgment  of  the  Justice  court 
but  it  was  simply  to  tbe  effect  that  "the  Jus- 
tice court  proceed  with  the  execution  of  its 
judgm»it"  Upon  the  dismisaal  of  the  ap- 
peal by  the  county  cotirt  the  law  would  re- 
quire the  jtistice  court  to  execute  its  judg- 
ment, and   the  order  of  the   county  court 
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to  tliat  effect  Is  requiring  no  nuHre  tban  la  ex- 
acted by  the  law.  It  Is  simply  repeating  the 
declaration  of  the  law.  Although  the  power 
to  so  declare  may  be  wanting  In  the  court. 
It  is  nevertheless  harmless,  as  the  power  to 
execute  the  declared  order  does  not  ^Ist 
If  the  court,  without  authority,  makes  an 
order  that  cannot  in  any  event  result  in 
barm,  we  fail  to  see  how  it  can  affect  that 
part  of  the  Judgment  that  it  had  the  law- 
ful i>ow»  to  rend».  The  Judgment  ct  the 
court  bdow  la  affirmed. 


HBFLIN  T.  CAMPBELL. 

(Conrt  of  CiTil  Appeals  of  Texan.    Not.  1, 

189a) 

Apthoritt  op  Aokst— Parol  Etidenob. 

1.  An  agent  authorized  to  make  a  rent  con- 
tract baa  no  power  to  collect  the  rent,  nnless 
specially  authorized. 

2.  ^Vbcre  plaintiff  holds  a  written  contract 
for  the  conveyance  of  land  on  making  certain 
payments,  be  cannot  show  by  parol  that  under 
tlie  term*  of  the  contract  the  title  vested  in 
him  before  compliance  with  its  terms. 

Appeal  from  Caldwdl  county  court;  George 
W.  Kyser,  Judge. 

Action  by  T.  &  Heflin  against  J.  W.  Gamp- 
bell,  administrator  of  one  Hendry,  deceased, 
to  recover  rent  Judgment  for  defendant 
Plaintiff  appeals.     Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  COLLARD,  J.: 

This  iB  a  suit  brought  by  appellant  to  re- 
cover rent  alleged  to  be  due  upon  a  verbal 
contract  of  lease  of  a  house  leased  to  ap- 
pellee's intestate,  Hendiy,  for  14  months, 
-from  November  1,  1885,  to  January  1,  1887. 
The  defendant  .among  other  defenses,  alleged 
that  his  intestate,  Hendry,  had  rented  the 
house  from  one  J.  H.  Muenster,  the  owner, 
and  had  paid  nlm  all  the  rent  sued  for.  Plain- 
tiff replied  that  Muenster  was  acting  as  his 
agent  in  such  renting,  and  that  the  rent  had 
not  be«i  paid.  The  court  instructed  the  Jury, 
in  effect  that  if  Muenster  was  the  agent  of 
plaintiff,  Heflin,  and  as  such  had  rented  the 
premises  to  Hendry,  and  had  received  all 
the  rent  due  for  the  term  as  sued  for,  then 
the  verdict  should  be  for  the  defendant 
The  plaintiff  requested  a  charge  "that  the 
fact  that  Muenster  was  the  agent  of  plain- 
tiff for  the  purpose  of  making  the  rent  con- 
tract would  not  authorisse  him  to  collect  the 
tent  due,  unless  he  bad  special  authority  to 
conect"  The  court  refused  the  requested 
charge.  The  verdict  and  Judgment  were  for 
the  defendant  from  which  plaintiff  has  ap- 
pealed, and  assigned  as  error  the  refusal  to 
give  the  requested  charge. 

M.  B.  Strlngfcllow,  for  appellant  Fly  & 
McN^  for  appdlec. 

OOLLARD,  J.,  (after  stating  the  facts.) 
If  the  rent  was  due  to  plaintiff,  Muenster 
Btnct  have  bad  authority  from  him  to  ct^ect 


it  before  he  could  receive  It  In  satisfaction 
of  the  dalm.  The  mere  fact  that  be  w.ts 
authorized  to  make  the  contract  "would  not, 
as  of  course,  confer  upon  htm  the  incideutul 
authority  to  receive  payments"  subsequently 
falling  due;  but  it  would  be  a  circumstance 
or  a  fact  by  which,  considered  with  other 
facts  and  circumstances,  such  special  author- 
ity might  be  established  or  implied.  The 
Jury  should  be  left  to  determine  the  fact, 
upon  proper  instructions.  The  charge  asked 
was  the  law,  and  should  have  been  given, 
with  the  qnnliflcntions  indicated  above. 
Smith  V.  Hall,  19  HI.  App.  17;  Thomp.son  v. 
Elliott  78  IlL  222;  Cooley  v.  Wlllard,  34 
I1L6S. 

Appellant  contends  that  "the  court  erred 
in  excluding  the  deposition  of  D.  0.  Mueuster, 
offered  by  plaintiff  in  rebuttal  of  the  testi- 
mony of  defendant  as  to  statement  made 
to  him  by  J.  H.  Muenster  as  to  the  (effect 
of  the  deed  to  plaintiff  by  J.  H.  and  D.  C. 
Muenster,  and  in  rebuttal  of  the  preiump- 
tion  of  fraud  which  might  arise  from  tiie  face 
of  the  contract  read  by  defendant,  and  for 
the  purpose  of  showing  title  and  good  faith, 
as  set  out  In  plaintiff's  first  blU  of  excep- 
tions." The  cowt  excluded  the  testimony, 
upon  objection  that  It  was  not  In  rebuttjil. 
The  objection  made  may  not  have  been  cor- 
rect but  there  are  two  objections  to  it  wiilch 
are  fatal:  First  J.  H.Muenster'sstat«nentto 
D.  0.  Muenster,  offered  in  evidence,  as  to  the 
effect  of  the  instrument  was  hearsay;  and, 
secondly,  the  instrument  was  not  ambiguous. 
It  Bpdke  for  Itself.  If  it  does  not  convey 
title  by  Its  terms,  pand  evidence  cannot  add 
to  It  to  give  It  such  effect  It  was  a  con- 
tract by  the  Muensters  to  convey  the  lot 
and  premises  to  plaintiff  upon  certain  terms 
to  be  complied  with  by  him.  Tbe  title  re- 
mained in  tbe  Muensters  until  such  com- 
pliance, and  upon  such  compliance— which, 
of  course,  could  be  shown  by  parol— tbe 
right  and  real  title  vested  in  plaintiff,  and  not 
before.  It  seems  that  plaintiff  did  comply, 
and  so  become  the  owner,  before  Hendry's 
lease— tbe  basis  of  this  suit— commenced  to 
run,  and  the  court  submitted  the  case  upon 
that  theory,  the  defenses  b^ng  made  to  de- 
pend upon  payment  to  J.  H.  Muenster  as 
agent  It  may  not  appear,  upon  another 
trial,  that  pltdutiff  became  the  owner  by 
compliance  with  the  contract  We  cannot 
say,  and  do  not  intend  to  say,  anything  that 
will  then  affect  that  question.  Nor  do  wo 
intend  to  ccmclude  the  investigation  as  to 
whether  Hendry  in  fact  rented  from  plaintin' 
as  the  owner;  that  is,  from  Muenster  as 
agent  of  the  plaintiff.  We  do  say,  however, 
that  the  plaintiff  cannot,  by  parol,  create 
a  greater  interest  In  himself  than  the  in- 
strument purports  to  convey,  and  that  that 
instrument  did  not  purport  to  vest  in  him 
tbe  title  until  it  waa  complied  with  by  hira. 
BO  as  to  give  him  the  right  at  specific  per- 
formance.    If  defendant  should  impeach  the 
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legal  effect  of  the  InBtnunent  by  parol,  then 
plaintiff  can  sustain  it  by  legitimate  parol 
evidence.  The  testimony  of  D.  G.  Muenster 
may  have  been  in  rebuttal,  but  it  was  inad- 
miBsible  upon  other  grounds.  In  ancb  case, 
we  should  not  rerene  the  Jodgment  to  ad- 
mit the  testimony.  We  cannot  say  that  there 
was  no  testimony,  under  the  Issues,  to  war- 
rant the  conclusion  that  the  small  iHHiae  was 
to  be  talfen  as  part  payment  of  the  rent. 
It  is  unnecessary  for  us,  at  this  time^  to 
comment  upcHi  the  facts  imder  this  issue. 
We  are  of  opinion  that  the  Judgment  of  die 
lower  court  should  be  reversed,  and  tiie 
canse  remanded,  and  it  is  so  ordered. 


MAVERICK  T.  BOUTH  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Oct  25, 
1883.) 

Decision  ov  Appeai,  —  Remaitti  for  TTkw  Triau 
The  ■tatute  (Called  Sess.  22d  Leg.  p.  31) 
provides  tliat  on  reversal  of  the  judgment  be- 
low the  court  of  civil  appeals  shall  render 
(uch  judgment  as  the  court  below  should  have 
rendered,  except  when  some  matter  of  fact 
must  be  ascertained,  or  damages  assessed,  or 
the  matter  is  uncertain,  when  the  cause  AM 
be  remanded  for  new  trial.  An  action  for 
breach  of  warranty  having  lieen  tried  without  a 
jury,  and  judgment  rendered  for  plaintiff,  de- 
feiulant  appealed.  Plaintiff  confessed  one  of 
the  errors  assigned,  and  moved  to  reverse,  and 
remand  for  new  trial,  to  allow  him  to  maice 
certain  proof  necessary  to  support  a  judgment, 
which  he  had  failed  to  make  below.  Held,  that 
the  court  was  bound  to  render  judgment,  and, 
his  motion  being  denied,  plaintiff  might  with- 
draw his  confession  of  error. 

Appeal  from  district  court,  Bexar  ootmty; 
(3«orge  H.  Noonan,  Judge. 

Action  by  W.  T.  Ronth  and  others  agsinst 
Albert  Maverick  for  damages  for  breadi  of 
warranty.  Judgment  for  plaintiffs.  De- 
fendant appeals.  On  motioo  of  appellees  to 
reverse  the  Judgment;  and  remand  the  cause 
tor  new  trial.    Motion  denied. 

I.  P.  Simpson,  for  appellant  O.  A.  K^er, 
for  appellees. 

NEILiIi,  J.  On  March  8,  1893,  appellee  re- 
ooA-ered  a  Judgment  in  the  district  court  of 
Bexar  county  ngninst  the  appellant,  of 
$994.90,  for  an  alleged  breach  of  warranty, 
from  which  Judgment  Maverick  appealed  to 
this  court  where  the  appeal  Is  now  pending. 
The  appellee  comes  here,  and  confesses  that 
one  of  appellant's  assignments  of  error  is 
well  taken,  and  moves  the  court  to  reverse 
and  remand  the  cause  for  a  new  trial,  in 
order  to  allow  him  to  make  certain  proof 
necess-iry  to  support  a  Judgment,  which  he 
failed  to  make  in  the  court  below.  Th6  mo- 
tion Is  resisted  by  appellant  who  contends 
that,  as  the  case  was  tried  by  the  court 
without  a  Jury,  it  Is  the  duty  of  this  court 
to  render  such  Judgment  as  the  court  below 
riiould  have  rendered. 

Section  36,  p.  31,  Called  Sess.  22d.   Leg., 


provides  that:  "When  the  Judgment  or  de- 
cree of  the  court  below  shall  be  I'evaved, 
the  court  of  civil  appeals  sfaall  proceed  t* 
render  such  Judgment  or  decree  as  the  conn 
below  afaonld  have  rendered,  except  when  it 
Is  necessary  that  some  matter  of  fact  be 
aecertaiflted  or  the  damages  to  be  assessed 
or  the  matter  to  be  decreed  is  uncertain,  is 
either  of  which  cases  the  canse  shall  be  re- 
manded for  a  new  trial  in  the  court  below." 
Cases  ace  tried  bj-  inferior  courts  with  a 
view  to  this  statute,  and  with  full  knowledge 
on  the  part  of  litigants  that,  if  the  Judgment 
rendered  should  be  reversed  on  appeal  it 
is  the  plain  and  unequivocal  duty  of  this 
covrt  to  reader  the  proper  Judgment  with- 
out the  case  should  fall  within  the  exception. 
Under  this  statute,  the  parties  to  a  suit,  as 
the  result  of  the  trial,  have  the  right  to  a 
proper  Judgment;  and  the  party  who  vras 
entitled  to  It  in  the  court  below  cannot  be 
deprived  of  It  by  its  failure  to  do  its  dut?. 
but  can  demand  tlie  right  on  appeal,  .in*! 
cannot  then  be  deprived  of  It  by  a  confession 
of  error  on  the  part  of  his  apparently  suc- 
cessful adversary,  without  tbe  oomrf  s  pass- 
ing on  the  merits  of  tbe  case.  The  motien 
is  overruled,  and  leave  granted  appellee  ts 
withdraw  hte  confession  of  error. 


OALVBSTON.  H.  ft  8.  A.  Bt.  OD.  t. 

DUELM.' 
(Court  of  GiTil  Appeals  of  Texas.    Oct  2S, 

1893.) 

Railroads— Accidents  at  Higbwat  Csoas»6«— 

Uahaois. 

1.  In  an  action  for  Injuries  received  by  col- 
lision with  a  train  at  a  highway  crossing,  eye- 
witnesses may  testify  that  they  thought  the 
train  was  running  at  an  unusual  speed,  ud 
that  If  say  sicnals  had  been  given,  they  be- 
lieve they  would  have  beard  them. 

2.  A  witness  may  testify  that  she  was  on 
the  train,  and  that  it  was  running  so  fast  tlist 
it  frightened  her;  that  she  Imew  it  was  niDninc 
very  fast  and  thought  so  before  the  coiUaaii. 
because  It  frightened  her. 

8.  It  being  in  evidence  that  the  enpoeer 
did  not  try  to  stop  the  train,  it  is  proper  to  ex- 
clude his  evidence  that  he  could  not  have  stup- 
ped  it  after  he  saw  plaintiff  on  the  track,  ISO 
feet  away. 

4.  A  witness,  being  asked  by  counsel  for 
the  railroad  if  she  were  not  xiving  an  opiuioa 
about  the  signals,  was  properly  allowed  to  an- 
swer: "I  know  that  no  siRnala  were  given  un- 
til after  passing  the  crossing,  and  this  is  not  a 
mere  opinion." 

5.  A  passenger  on  the  train  testified  that, 
when  the  train  had  stopped  after  the  wreck,  a 
uniformed  ncpro,  whom  he  took  to  be  a  train 
porter,  tried  to  prevent  him  from  going  back  to 
the  place  of  the  wreck.  The  oonrt  at  once 
withdrew  this  evidence  from  the  jury.  BM. 
that  since  it  mijrht  well  have  been  in  answer 
to  a  proper  question  on  the  res  gestae,  and  vai 
promptly  withdrawn  from  the  Jury,  there  was 
not  necessarily  fatal  error. 

6.  The  complaint  having  alleged  negligence 
on  the  part  of  the  trainmen,  and  none  of  thew 
having  testified  that  anj  effort  was  made  to 
stop  the  train  after  plaintiff  was  seen,  plain- 

'  Rehearing  denieil. 
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titTs  counsel  could  propciljr  iuiiist  to  th«  jurf 
that  no  effort  waa  mad>>  for  that-  pBrixwe. 

7.  lu  UD  action  agaiust  a.  railroad  company 
for  {K'rsoual  injuries,  plaintiff's  counsel  said  to 
tho  jury:  "And  we  Itnow  *  *  •  that  eorporft- 
tioua  have  no  souls,  and  therefore,  I  say.  do 
consciences,  and  there  ia  no  way  to  make  these 
big  corporations  respect  the  ri«;hts  of  these  lit- 
tle defendants  except  by  making  them  pay  for 
it."  Defoidant  objected,  and  the  conrt  re- 
prvrei  the  counsel,  who  neverthelCM  repeated 
the  remark.  The  court  again  stopped  him,  and 
instructed  the  jury  not  to  heed  the  argument, 
and  counsel  told  the  jury  that  he  wonld  qnit, 
and  let  them  render  a  Terdict  to  salt  the  ^dgei 
The  rerdict  was  for  one-third  of  the  amooDt 
sned  for.    Hfld  not  ground  for  reT»sal. 

8.  Plaintiff  alleged  that  on  approaching  the 
crossing  he  stopped  and  looked  for  a  train;  that 
he  did  not  see  or  hear  a  train  until  his  boraes 
were  on  the  track,  when  he  discoTered  a  traui 
Tory  near  him,  running  full  50  miles  an  hour; 
that  he  conid  not  back  his  wagon,  nor  had  time 
to  jump  from  it,  but  being  so  entrapped  by  the 
negligence  of  defendant's  serrants  be  tried  Us 
heat  to  escape  by  wUpping  his  horses;  that 
said  servants  were  grossly  negligent,  were  an 
hour  behind  time,  and  running  the  train  at  an 
excesHiTe  speed,  and  failed  to  signal  in  ap- 
proaching the  erossing,  as  required  by  law; 
that,  had  they  done  so,  be  would  not  have  driv- 
en on  the  track.  Defendant  pleaded  plaintilTB 
contributory  negligence  and  general  denial. 
The  court  charged  that  plalntiflC  sued  deteidant 
for  damages  he  said  were  done  him  by  defend- 
ant's enirine  and  train,  by  injuries  caused  by  de- 
fendant's servants  negligently  propelliog  the 
name,  whereby  he  was  hurt  wttkout  his  fault. 
Defendant  denied,  and  said  that  it  used  *U 
proper  care,  and  that  if  plaintiff  was  injured 
it  was  by  his  own  negligence.  HM  a  proper 
statement  of  the  issues,  these  not  beiiig  eoB- 
fiued  to  the  question  of  aignala. 

0.  Under  Acta  lS8a,  (page  28.)  reqwring  enr 
gineors,  at  80  rods  from  a  highway  crossing, 
to  whistle  and  ring  the  bell,  and  to  continue  to 
ring  till  the  crossing  is  past,  an  instmctiOD 
which  makes  a  ringing  or  whistling  St  9ft  Mdif 
distance,  without  continuance  of  the  ringing,  a 
comiiliance  with  the  law,  is  properly  refused. 

10.  The  court  prop«iy  renised  a  charge  that 
the  jury  sbonid  not  consider  whether  ar  not  a 
person  approaching  the  crossing  eoBld  not  see 
a  train  by  reason  of  a  cut  In  the  railroad,  as 
railroad  companies  have  a  right  to  build  their 
tracks  by  cuts  over  M?hway  eroesings  as  else- 
where, and  to  expect  that,  when  the  legal  si^ 
nols  have  been  given  on  a  train,  they  wUl  be 
he^ed  by  persons  attempting  to  pass  the  cross- 
ing. 

11.  In  such  ease  a  charge  that  It  is  not  v^ 
ery  degree  of  negligence  that  weald  prencat 
plaintiff's  recovery,  but  only  some  negligence  of 
which  an  ordinarily  prudent  man  would  not 
have  been  guilty,  is  not  error. 

12.  The  rate  of  speed  of  the  train,  if  a  prox- 
imate cause,  may  be  eonsidered  with  ether 
facts  on  the  issue  ot  the  railroad's  negligence, 
tbon);h  there  is  no  statutory  limit  to  said  speed. 

13.  Whwe  phtintifTs  injuries  are  external 
and  obvioas  to  the  eyes  of  the  jury,  bis  testi- 
mony as  to  the  probable  amount  of  his  doc- 
tor's bill,  though  wrongfully  admitted,  is  ren- 
derml  harmless  by  the  admission,  without  ob- 
jection, of  the  doctor's  own  testimony  on  the 
sulijtKt.  Railway  Co.  ▼.  Wesch,  22  S.  W.  Rep. 
037,  So  Tex.  594,  distinsuisbed. 

14.  Where  plaintifTs  injuries  are  external 
and  obvioas  to  the  jury,  and  their  permanency 
ha^  lieen  testified  to  by  bis  doctors  as  well  aa 
by  himself,  tlie  rerdict  being  for  less  than  oae- 
third  of  the  amount  sued  for,  the  court  will  al- 
low plaintiff  to  remit  the  amount  he  has  wrong- 
fully been  allowed  to  testify  to  as  his  expense 
incurred  for  drugs,  and  will  refuse  to  reverse 
for  that  error.  Bailway  Go>  v.  Wesch,  22  S. 
W.  Bep.  957,  85  Tex.  594,  distinguished. 


Appenl  tnm  district  coart,  Gnalnlnpe  coon.- 
tr;   George  McCoi-mlck,  Judge. 

Action  bj-  Frwfwlc  Du«4ni  against  the 
GalveBtca,  Harrlsborg  &  San  Antonio  Rail- 
way Company  for  damagBS  for  personal  in- 
juries. Jndgnieirt  for  idalntiff.  Defendant 
appeals.    AfiBrmed. 


Upson  Sl  BergBtrom,  for  appellant, 
land,  Bm-ges  &.  Ditvell,  for  appellees 


Ire- 


FLT,  J.  Appellee  brought  this  suit  in  the 
diitriet  court  ot  Gmdalupe  county  to  recor- 
er  damages  fa  the  stnn  of  ^1,250,  as  alleged 
by  aiqirilee,  plaintiff  In  the  court  below,  for 
injuries  received  and  expenses  Incurred  by 
him  emised  by  a  collision  of  one  of  defend- 
ant's trains  of  cars  with  plalntitTa  wagon, 
December  1,  1889,  at  a  pnblic  road  crossing 
OTW  defenetonf B  railroad  near  the  Gnada- 
Itipe  rlrer,  In  the  saM  county  of  Guadalupe, 
througlt  the  negligence  ot  defendant's  em- 
ployes in  not  Kmnding  the  whistle,  and  In 
not  ringing,  and  continuing  to  rhtg,  the  bell, 
OS  said  trahi  of  cars,  at  a  distance  of  at 
least  80  rods  from  and  before  reaching  said 
crossing,  and  Just  prl<K-  to  said  collision,  and 
flrroogh  the  imsUUfuI  management  of  said 
train,  and  the  running  of  the  same  at  an  ex- 
eesslye  and  mrasnal  rate  of  speed,  to  wit, 
full  50  ralles  an  hour,  by  defendant's  serr- 
antSt  whereby  plaintiff  allegea  that  his  leg 
was  brcAen,  and  neceaearily  had  to  be  ampu- 
tated, that  he  was  otherwise  seriously  In- 
jured, suffered  great  pain,  and  was  made 
a  eripple  for  nfe.  The  defendant  answnvd 
by  general  denial,  ^>eciaUy  denying  negll- 
grace,  etc.,  charged  by  plaintiff,  and  ayerred 
that  the  jdofntlfr'^  Injuries  were  caused  by 
his  own  eareleasness  and  negligence,  etc. 
The  ease  was  tried  by  a  Jury,  and  resulted 
in  a  verdlet  and  a  Judgment  In  favor  of  plain- 
tiff May  17,  1890,  for  $9,000. 

We  find  the  following  £ekcts  established  by 
the  record:  On  the  Ist  day  of  December, 
1889,  appellee  and  his  daughter  Augusta 
were  on  their  way  teom  the  home  of  appel- 
lee"*  son  to  their  home  in  Wilson  county. 
On  their  journey  it  became  necessary  for 
them  to  cross  the  right  of  way  and  roadbed 
of  appdJant  The  road  they  were  traveling 
was  a  public  one,  and  had  been  laid  out  and 
traveled  before  the  railroad  was  constructed. 
That  appellee  was  going  south,  and  from  the 
approach  to  the  crossing  on  the  north  It  was 
Impossible  to  see  a  train  until  quite  near  the 
trac*.  That  when  appellee  approached  the 
track  he  stopped  his  wagon,  and  he  and 
his  daughter  carefully  listened  and  looked 
up  and  down  the  track  to  ascertain  It 
there  wa«  an  ap^oaching  train.  Not  hear- 
ing or  seeing  a  train,  he  drove  upon  the 
track,  and  a  train  ran  npon  hla  wagon, 
tiirew  him  violently  to  the  ground,  and  serl- 
oosly  and  permanently  Injured  him.  lliat 
his  leg  was  broken  In  two  places,  and  his 
head  and  back  Injured.  That  amputation 
became  necessary,  and  was  performed.   That 


Digitized  by 


Google 


598 


SOUTHWESTERN  REPOUTER,  Vot.  23. 


(Tex. 


his  injuries  were  such  that  be  would  never 
be  able  to  work  again  as  a  farmer  or  wag- 
onmakcr,  the  two  occupations  he  had  fol- 
lowed. That  as  a  farmer  be  had  earned 
about  $800  a  year,  and  as  a  wagonmoker 
from  $2%  to  $5  per  day;  that  he  had  suffered 
excruciating  agony,  and  was  at  time  of  the 
trial  suffering  great  mental  and  physical 
pain  and  anguish.  That  his  medical  and 
drug  bill  would  be  about  $1,500.  That  no 
whistle  was  sounded,  or  bell  rung,  imtU  Just 
about  the  time  the  wngon  was  struck,  and 
no  effort  made  to  halt  the  train.  That  both 
legs  had  been  badly  lacerated;  one  being 
broken  in  two  places,  and  the  bones  pro- 
truding from  the  flesh.  That  plaintiff  was 
wholly  Incapacitated  for  wM-k  during  the 
balance  of  his  life.  That  the  place  where 
the  accident  occurred,  from  the  peculiar  lay 
of  the  groimd,  and  there  being  a  curve  and 
deep  cut  there,  was  dangerous  for  those 
wishing  to  cross  the  railroad.  That  the  train 
was  behind  time,  and  running  very  rapidly. 
From  and  in  connection  with  these  facts  we 
deduce  the  conclusions  of  law  as  hereinafter 
enunciated,  and  in  arlving  at  these  conclu- 
sions we  shall  take  up  and  discuss  the  er- 
rors assigned  as  they  appear  in  brief  of 
:»unsel  for  appellant. 

The  first  six  assignments,  as  well  as  t«ith 
and  eleventh,  allege  as  error  the  action  of 
the  court  in  overruling  objections  made  to 
the  testimony  of  certain  witnesses  as  to  the 
trlving  of  signals  and  the  rate  of  speed  at 
which  the  train  was  running  when  the  acci- 
dent occurred.  These  witnesses  in  effect 
stated  that  they  thought  or  believed  the 
train  was  running  at  an  unusually  rapid  rate, 
and  that,  if  any  signals  had  been  given,  they 
believed  they  would  have  heard  them;  and 
one  witness  says  she  was  In  a  position  to 
have  heard  them  tf  they  had  been  given.  All 
of  the  witnesses  testify  tliat  they  were 
watching  the  movement  of  the  train,  and  on 
the  alert  One  of  the  witnesses  stated  that 
she  was  on  the  train,  and  that  it  was  run- 
ning so  fast  that  it  frightened  her;  that  she 
knew  the  train  was  running  very  fast,  and 
thought  so  before  the  collision,  because  it 
frightened  her.  We  are  of  the  opinion  that 
this  testimony  was  admissible.  They  were 
necessarily  compelled  to  give  an  opini<Hi 
based  on  a  comparison  between  the  rate  of 
speed  the  train  in  question  was  running  and 
other  trains,  and  the  fact  that  the  high  rate 
of  speed  frightened  a  witness  would  cer- 
tainly not  be  ground  for  excluding  her  testi- 
mony. It  is  often  impossible  to  show  the 
rate  at  which  an  object  was  moving,  except 
by  the  opinion  of  eyewitnesses.  Conclusions 
upon  such  questions  as  the  speed  of  a  mov- 
ing train  are  necessarily.  In  most  instances, 
based  upon  the  opinions  of  persons  who  ob- 
served it.  That  they  are  unable  to  state 
positively  the  exact  rate  of  speed  would  not 
necessarily  render  the  opinion  of  the  wit- 
nesses incompetent  or  useless  evidence. 
Lawson,   Exp.   Ev.   400,  462,   465;    Railway 


Co.  V.  Crocker,  (Ala.)  11  Sontli.  Bep.  262; 
Guggenheim  v.  Ralhroad  Co.,  (Micb.)  33  X. 
W.  Rep.  161;  Railroad  Co.  v.  Crist,  (Ind. 
Sup.)  19  N.  B.  Rep.  310;  Thomas  r.  Rail- 
way Co.,  (Mich.)  49  N.  W.  Rep.  547. 

The  seventh  assignment  brings  in  review 
the  action  of  the  court  in  not  permitting  the 
engineer  of  the  train  that  caused  the  injury  to 
testify  that  it  would  have  been  impossible 
for  him  to  stc^  the  train  after  he  saw  plain- 
tiff. Tbls  evidence  was  prtq>erly  excluded. 
The  engineer  made  no  effort  to  stop  the  tnin 
when  he  saw  plaintiff  on  the  track,  althou^ 
be  was  150  feet  distant,  and  his  opinion  lu 
to  whether  he  could  have  stopi>ed  the  train 
could  not  certainly  have  remedied  bis  negli- 
gence In  not  trying  to  stop. 

In  the  fifteenth  assignment  of  error,  com- 
plaint is  made  that  counsel  for  plaintiff  con- 
tended in  his  speech  to  tbe  Jury  tbat  no 
effort  was  made  to  stop  the  train.  This  was 
true,  and  under  the  allegations  in  the  po- 
titicm  and  the  proof  it  was  legitimate  argu- 
ment for  the  Jury.  Neither  the  engineer  nor 
fireman  swore  that  any  ettort  was  made 
to  halt  the  train  when  the  plaintiff  was  sem. 
and  there  was  a  charge  In  the  petition  of  neg- 
ligence and  carelessness  on  tbe  part  of  these 
employes;  and  counsel  were  fully  authotiied 
to  discuss  this  phase  of  the  case  to  the 
Jury. 

In  the  twelfth  assignment,  appellant  ob- 
jects to  the  witness  Wade  testifjrlng:  "I 
know  that  no  signals  were  given  until  after 
passing  the  crossing,  and  this  la  not  a  mere 
opinion.''  This  answer  was  in  direct  re- 
sponse to  a  question  asked  by  appdlant's 
counsel.  In  which  she  was  asked  if  she  was 
not  giving  an  opinion  about  the  signals,  and 
we  can  see  no  imprc^riety  in  the  answo'. 

The  thirteenth  assignment  is  too  general 
and  indefinite  to  be  considered,  bnt  we  win 
say,  however,  that  the  court  did  not  err  in 
refusing  to  strike  out  the  depositions  of  the 
witness  Wade. 

While  one  of  the  counsel  for  plaintiff  w«s 
addressing  the  Jury  he  said:  "And  we  know 
from  Blackstone,  oae  of  our  first  law  books. 
that  corporations  have  no  souls,  and  ther^ 
fore,  I  say,  have  no  consciences,  and  there 
is  no  way  to  make  these  big  corporations  re- 
spect the  rights  of  these  little  defendants 
except  by  maldng  them  pay  for  It."  This  was 
objected  by  defendant,  and  promptly  reproved 
by  the  court,  but  it  was  reiterated  by  coun- 
sel. The  court  again  stopped  him,  and  in- 
structed the  Jury  not  to  heed  such  argument 
and  counsel  then  told  the  Jury  that  he  would 
quit  and  let  them  render  a  verdict  to  suit 
tho  Judge.  This  conduct  upon  the  part  of 
counsel  was  very  reprehensible,  and  deserves 
censure,  and  had  it  been  tolerated  by  the 
Judge,  and  had  the  verdict  shown  any  evi- 
dence of  passion  or  prejudice,  we  wonM 
not  hesitate  to  reverse  the  case  on  account 
of  it.  But  it  was  promptly  stepped,  thejuir 
were  instructed  not  to  heed  it,  and  *he  ver- 
dict shows  that  they  did  not  heed  it— th>: 
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rercUct  not  being  for  one-third  at  \7hat  was 
med  for;  and  therefore  we  do  not  think  that 
It  caJls  for  a  reversal  of  the  case.  Moore  y. 
Moore,  73  Tex.  382,  11  8.  W.  Kep.  396;  Sin- 
clair V.  Stanley,  69  Tea:.  724,  7  S.  W.  Kep. 
511;    Hallway  do.  v.  Irvine,  64  Tex.  535. 

la  the  seventeenth  assignment,  complaint 
is  made  that  the  Issues  made  by  the  plead- 
tngB  were  not  properly  stated  In  the  charge 
of  the  court  Aft«r  pleading  that  he  had 
stopped  .ind  looked  in  each  direction  for  a 
train,  and  getting  out  fully  the  circumstan- 
ces under  which  he  had  approached  and  at- 
tempted to  cross  the  railroad,  plaintiff  al- 
leges that  he  did  not  see  or  hear  an  ap- 
proaching train  until  his  horses  were  on  the 
raOrond  track,  when,  to  his  great  surprise 
and  terror,  for  the  first  time  he  discovered  a 
train  of  cars  within  an  incredibly  short  dis- 
tance from  him,  approaching  from  the  west, 
and  running  full  50  miles  an  hour.  He  says 
he  was  already  on  the  track,  and  that  it  was 
not  posslUe  to  back  his  wagon,  and  said 
train  was  coming  with  lightning  speed;  that 
he  did  not  have  time  to  Jump  from  said 
wagon,  but  that  after  he  was  thus  entrapped 
by  the  negligence  and  carelessness  of  the 
servants  and  employes  of  defendant  in  charge 
of  said  train,  in  ronniug  and  operating  the 
same,  he  tried  with  all  his  power  to  escape 
by  whipping  his  said  horses,  etc.  Plaintiff 
further  says  that  the  servants  and  employes 
in  charge  of  said  train  were  grossly  negll- 
gient  and  careless  and  unskiUful  in  the  man- 
agement of  said  train,  and  were  an  hour  be- 
hind tlme^  and  were  running  at  a  great,  ex- 
cessive^ and  unusual  rate  of  speed,  to  wit, 
full  50  miles  an  hour,  and  failed  to  ring  the 
bell  or  sound  the  whistle  In  approaching  said 
public  crossing,  as  required  by  law;  and  he 
■ays,  had  the  beU  been  rung  cm*  the  whistle 
sounded,  he  would  not  have  driven  upon  said 
track,  and  would  not  have  been  injured;  and 
that  his  said  injuries  were  caused,  as  afore- 
said, by  the  negligence  and  carelessness  of 
defendant's  said  agents  and  servants  in 
charge  of  said  train  of  cars,  to  his  great  dam- 
age, as  afc»-esald,  in  the  aggregate  sum  of 
S31,2S0  actual  damages.  Defendant  pleaded 
contributory  negligence  on  the  part  of  plain- 
tiff, and  g;eneral  denial.  The  issues,  as  set 
out  in  the  pleadings,  were  placed  before  the 
Jury  as  follows:  "The  plaintiff  sues  the  de- 
fendant company  for  damages  he  says  was 
done  him  by  defendant's  railway  engine  and 
train  on  December  1,  1889,  by  reason  of  p«r- 
scHial  injuries  to  himself  caused  by  the 
agents  and  servants  of  defendant  in  negli- 
gently and  without  the  use  of  proper  care 
on  their  part  in  propelling  the  engine  and 
cars,  whereby  he  was  run  over,  and  serious- 
ly and  permanently  hurt  and  injured,  with- 
out fault  or  n^ligence  on  his  part.  The  de- 
fendant denies  the  allegation  of  plaintiff,  and 
says  it  used  all  proper  care  and  prudence  In 
propelling  Its  train  on  the  occasion  referred 
to,  and  alleges,  if  plaintiff  was  injured  as 
alleged,  it  was  caused   by  his   own   negli- 


gence and  want  of  proper  and  ordinary 
tare  on  his  part,  and  therefore  it  Is  not  liable 
therefor."  \7e  are  of  the  opinion  that  the 
issues  In  the  case  were  tersely  but  clearly 
and  distinctly  presented  to  the  Jury  in  the 
charge  quoted.  In  this  suit,  as  in  all  suits  on 
account  of  personal  injuries  alleged  to  be 
caused  from  the  negligence  of  defendants,  the 
inquiry  to  be  answered  by  the  Jui-y  is,  were 
the  injuries  caused  by  the  n^ligence  of  de- 
fendant without  contributory  negligence  on 
the  part  of  plaintiff?  And  while  the  coiurt  did 
not  specially  set  forth  the  manner  in  which  it 
was  alleged  the  Injury  was  Infiicted,  still 
thene  w<a8  nothing  to  mislead  the  Jiur. 
Driess  v.  Frederick,  73  Tex.  4C0,  11  S.  W. 
Kep.  493.  The  allegations  in  the  petition 
were  full  and  explicit,  and  the  testimony  tn 
evidence  was  properly  admitted,  and  a  fuUw 
statement  of  the  Issues  was  unnecessary. 
There  were  aftercharges  of  negligence  be- 
sides the  failure  to  sound  the  whistle  or 
ring  the  b^,  and  It  would  have  been  error 
to  have  confined  the  issue  of  negligence  to 
this  point.  The  position  in  the  eighteenth 
assignment  is  not  well  token,  for  the  rea- 
sons, as  stated  above,  that  the  pleadings 
were  full,  and  the  trial  court  was  Justified 
in  instructing  the  Jury  that  if  the  train 
was  behig  run  and  propelled  in  a  reckless 
manner  by  defendant's  servants,  and  proper 
care,  watchfulneas,  and  prudence  wore  not 
exercised,  and  the  Injury  was  caused  by 
such  lack  of  care  and  prudence,  defendant 
would  be  liable.  The  cases  cited  by  appel- 
lant do  not  militate  against  the  charge.  Rail- 
way Ck>.  V.  Hanks,  73  Tex.  323,  11  S.  W. 
Rep.  877;  Railway  Oo.  v.  Underwood,  64 
Tex.  463;  Railway  Coi  v.  Brown,  75  Tex. 
267,  12  S.  W.  Rep.  1117. 

Assignments  19  and  23  complain  of  the 
charge  of  the  court  on  the  question  of  the 
failure  to  ring  the  bell  or  sound  the  whistle 
because  it  in  effect  requires  the  Jury  to  find 
against  defendant  unless  both  were  done, 
and  refusal  to  give  the  special  Instruction 
asked  by  defendant;  and  objection  Is  also 
made  to  the  same  clause  of  the  charge  because 
it  charges  the  Jury  improperly  In  regard  to 
taking  all  the  circumstances  In  view  sur- 
rounding the  accident  in  determining  the 
question  of  negligence.  The  Instructions  crit- 
icised are  as  follows:  "The  law  requires  all 
companies  operating  railway  trains  to  pro- 
vide each  locomotive  engine  with  a  bell  and 
steam  whistle,  and  that  such  whistle  shall 
be  blown  or  such  bell  rung  at  the  distance  of 
at  least  eighty  rods  (which  Is  1,320  feet)  from 
the  place  where  the  public  road  shall  cross 
a  railway  track,  and  also  that  such  bell  shall 
be  rung  and  kept  ringing  until  the  engine 
shall  have  crossed  said  public  road  or  stop- 
ped; and  in  this  case,  if  you  find  from  the 
evidence  that  those  In  cdiarge  of  the  en- 
gine of  defendant  failed  to  blow  the  whistle 
or  ring  the  bell,  ns  stated  above  should  be 
done,  and  that,  by  reason  of  such  failure  to 
comply  with  the  law,  plaintiff  was  run  over 
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and  Injured,  thai  he  would  be  entitled  to 
such  damages  as  yoa  may  flud  from  the  erl- 
dence  lie  may  have  sustained,  pTo^ided  yon 
Sad  plaintiff  exercised  due  dUisonce  and 
cue  to  prevait  such  inivary,  as  the  law  at 
oimtrlhutory  nej^lgence  has  been  heretofore 
glyen  yon  in  this  charge.  In  passing  upon 
the  question  of  the  ne^lgence  at  the  parties 
In  charge  of  defendant's  engine  and  train, 
you  may  consider  the  time  and  place  at 
which  the  Injury  may  hare  been  glTOi,  Its 
Borronndlngs,  the  rate  of  speed  at  wbkdi  the 
same  was  b^ng  run,  and  wttether  or  not 
the  proper  signals  were  glren  by  the  said 
parties  iu  charge  of  said  tratn."  This  ciuurge 
Is  carefully  guarded,  and  we  are  unaUe  to 
see  tliat  it  Is  opot  to  the  objectloos  made 
by  defendant.  It  has  followed  the  doctrine 
as  laid  down  in  BaUway  Go.  t.  Klzon,  52 
Tex.  19;  and  while  instnictlng  the  Jury  that 
the  statute  required  a  whistle  to  be  sounded 
or  bell  to  be  rang  at  road  crossing,  yet  the 
flUlnre  to  ring  the  bril  or  blow  the  whistle 
must  be  the  proximate  cause  of  the  Injary. 
The  in.struction  asked  by  the  defendant 
makes  the  ringing  of  a  beU,  or  the  blowing 
of  a  steam  whistle,  at  the  distance  of  80 
rods  from  the  crossing,  without  continaing 
to  rinj^r  the  boll,  a  compliance  with  the  law; 
bat  this  is  not  the  case.  The  act  of  18S3, 
which  was  In  effect  when  this  case  was 
tried,  requires  both  the  use  of  bell  and  whis- 
tle at  the  distance  of  80  rods,  and  tlie  con- 
tinuons  use  of  the  bell  nntll  the  crossing  is 
passed.  Acts  1883,  p.  2a  The  use  off  the 
word  "and"  Instead  of  "or"  ta  the  first  part 
of  the  clause  objected  to  is  Immaterial,  as 
defendant  was  not  charged  with  a  failure 
to  hare  a  steam  whistle  and  bell,  but  with 
a  failure  to  use  either,  and  the  negligence 
Is  confined  by  the  court  to  the  f&ilnre  to  use 
one  or  the  other. 

The  court  properly  refused  to  instruct  the 
jury,  as  requested  by  appellant,  as  follows: 
"In  considering  the  question  of  negUgraice 
as  to  the  defendant,  you  will  not  consider 
whether  or  not  a  person  approaching  the 
crossing  where  th«>  accident  occurred  could 
or  not  see  an  approai^ng  train  of  cars  by 
reason  of  a  cut  or  a  curve  in  said  railroad, 
as  railroad  companies,  in  the  construction  of 
their  tracks,  have  a  right  to  fix  the  grade 
of  such  tracks,  and  to  build  the  same  I^ 
curves  and  cuts,  to  and  over  pubUc  crossings 
and  elsewhere;  and.  In  opoating  trains 
thereon,  railroad  companies  have  a  right  to 
expect  that  when  the  signals  required  by 
law  have  been  given  in  approaching  a  cross- 
ing, that  the  same  will  be  heeded  and  re- 
jected by  all  jfenoat  passing,  or  attempt- 
ing to  pass,  such  crossing."  'Vbe  rights  of 
railroad  trains  and  of  ordinary  travders  and 
vehicles  at  public  crossings  are  mutual,  co- 
extensive, and  in  all  respects  reciprocal.  la 
the  eserclse  of  their  respective  rights,  all 
parties  are  held  to  a  due  regard  for  their 
own  safety  and  the  safety  of  others.  At  a 
public  crossing,  neither  the  railway  company 


nor  the  ordinary  traveler  has  the  exclusive 
right  of  passage,  but  wagons,  buggies,  and 
cai-riages,  or  the  traveler  <m  foot  has  a  right 
to  travd  the  public  highway  across  a  rail- 
road; and,  U  the  duty  was  devolved  oo 
plaintiff  in  this  case  to  be  more  careful  hi 
listening  and  looking  for  a  coming  tratn  chi 
account  of  the  crossing  being  at  a  place 
where  the  train  could  not  be  seen  at  any 
great  distance,  it  would  devolve  a  like  duty 
and  care  on  defendant  in  approaching  a 
crossing  with  which  its  employes  must  have 
been  acquainted,  and  knew  that  naore  caa- 
tion  was  required  than  at  ordinary  croaahig& 

1  Ror.  R.  R.  p.  531  et  seq.  Railroad  com- 
panies are  bound  to  observe  at  least  ordi- 
nary care  in  approaching  and  passing  pnUic 
crosshigs;  and  ev«i  if  the  law  did  not  re- 
quire signals  to  be  given,  and  there  l>e  ob- 
structions in  the  way  of  seeing  approadting 
trains,  or  other  circumstances  likely  to  jnre- 
vent  persons  from  hearing  the  ordinary  noise 
or  seeing  approaching  trains,  tliese  cireum- 
stonces,  without  any  statutory  law  <m  the 
subject,  might  render  signals  necessary  to 
due  care,  and  of  the  existence  of  these  facts 
and   circumstances   the   jury   are  to  judge, 

2  Ror.  R.  R.  f  3,  p.  1012.  In  passtag  on 
the  question  of  negligmce  of  both  phiiBtiff 
and  defendant  it  became  necessary  for  tlie 
jury  to  take  Into  cousideratiOQ  all  <rf  the 
circumstances  surrounding  the  case^  and  la 
order  to  do  this  It  properly  became  a  matter 
of  inquhry  whether  the  view  of  the  railroad 
was  obstructed.  In  OTder  that  they  might  de- 
termine whether  or  not  jdalntiff  hod  exer- 
cised ordinary  care  and  discretion,  and 
whether  or  not  the  failure  to  give  the  sig- 
nals was  the  proximate  cause  of  injury.  On 
ttiis  point  we  quote  from  an  opinion  from 
our  supreme  court  in  a  case  very  similar  to 
this:  "What  is  due  care  unda  a  given 
group  of  facts  must  be  determined  by  the 
Jury  by  applying  Uie  rule  as  to  what,  ia  their 
judgment,  a  nuin  of  ordinary  prudence  woald 
have  done  under  the  attendant  circumstan- 
ces. It  is  reasonable  that  a  sane  man  will 
not  knowingly  ajad  recklessly  expose  himself 
to  imminent  bodily  danger;  that  the  instincts 
of  self-preservation  existed.  It  may  be  hi- 
^ei-red,  then,  that  the  deceased  did  not  know 
of  the  presence  of  the  approaching  train  at 
the  time  he  drove  upon  the  track.  We  may 
ask,  wliy  did  he  not  know  it?  and  wtiat  was 
his  duty  in  regard  to  it?  It  appears  in  the 
record  that  tlie  deceased,  in  a  wagon  with 
high  sideboards,  had  been  driving  southward 
near  four  hundred  feet,  nearly  parallel  with 
the  track,  and  a  distance  of  less  than  two 
hundred  feet  from  it  That  he  turned  to 
the  right,  and  traveled  west  about  seventy- 
five  feet  to  reach  the  track.  That  at  the 
angle,  and  between  that  and  the  track,  ttie 
right  of  way,  which  was  fifty  feet,  was 
grown  up  with  sunflowers  and  weels  so 
high  that  the  view  to  the  track  was  obstruct- 
ed. A  violent  wind  was  blowing  from  flie 
south.     The  trains,  in  passing  this  crossbi^ 
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UBnallr  had  been  signaled  ty  flie  rlngiTig  ot 
the  bell  or  the  blowlsg  of  the  wtnistle.  The 
train  (a  paaaenger>  was  bebiorl  time,  and 
was  moving  at  mumwai  aiieed:  There  is  tes- 
timony that  from  the  angle  and  to  the  trade 
the  deceased  conJd  not  have  seen  the  ap- 
proaching train,— rnilesB,  perhaps,  on  sharp 
lookout,— from  the  weeds,  etc.,  obstmctlng 
liis  Tlew.  It  does  not  appear  that  in  going 
southward,  parallel  with  the  track,  and  go- 
ing in  the  same  direction  with  the  train,  he 
could  have  seen  the  train,  nnless  he  bad 
risen  to  his  feet  in  the  wagon,  and  looked 
Uti-li  upon  the  track.  B'rom  the  testimony 
we  may  infer,  from  the  speed  at  wliich  the 
train  was  meving,  that  it  wiis  not  in  Ids 
right  save  by  looking  back,  else  it  had 
reached  the  croeslag  iaefore  ttte  deeeased. 
The  deceased  Ii«d  a  right  to  be  upon  tiie 
road,  had  a  right  to  cross  the  trade.  No  bell 
or  whistle  soonded,  warning  the  approach  of 
the  train.  Deceased  had  a  right  to  expect 
such  signals.  The  weeds  olaatFueted  his 
view;  the  windstorm  deadeaed  tlie-  sound 
of  ttte  train.  He  was  run  upcm  and.  ItiUed 
without  warning.  In  this  state  of  facts,  if 
the  rood  was  paUlc,  and  the  statutory  du- 
ties required  of  defendant  in  crossing  publie 
roads  eicisted,  then  the  court  could  not  prop- 
erly withhold  from  tlte  Jury  the  ri^t  to 
pass  aiioB  the  questions  of  negligence  and 
due  care,"  etc  Railway  Co.  v.  Lee,  70  Tex. 
50t,  7  S.  W.  Rep.  857.  From  what  we  have 
heretofore  said  in  regard  to  the  travding 
public  in  ordinary  veliicles  having  equal 
riglits  with  railway  trains  at  public,  cross- 
ings, we  do  not  desire  that  the  inference: 
be  drawn  that  we  bold  that  a  person  has 
the  dght  of  way  at  all  times,  and  can  rush 
on  a  railroad  crossing  regiu'dless  of  his  per- 
sonal safety,  or  of  the  rights  of  railroad  com- 
panitis,  but  that  in  the  exercise  of  ordinary 
care  and  discretloa,  and  with  the  mutual 
rights.  <^  ttie  otiiec  in  view,  each  has  the 
same  right  of  passway  at  public  crossing* 
as  the  otha. 

Tb«  twentieth  asMgoment  brings  in  ra> 
view  a  special  charge  requested  by  plain- 
tin,  and  given,  as  follows:  "The  Jiury  is  in- 
stmcted  that  it  is  not  every  degree  of  neg- 
Hgf>mH»  that  would  prevent  a  plaintiff  from 
recovering,  if  otherwise  entitled  to  recover; 
but,  In  order  to  preclude  a  recovery  on  that 
acoouot,  plaintiff  must  be  guilty  of  some 
negUgoice  as  an  ordinarily  prudent  man 
would  not  have  beeu  guilty  of  usulef  like 
circumstances."  While  tUs  charge  is  not 
as  loeidly  drawn  as  It  might  have  been,  still, 
we  are  of  the  opinion  tliat  there  was  no  er- 
ror la  giving  it  in  this  ease.  Plaintiff  had. 
Hie  right  to  go  upon  the  track,  ajid,  even  if 
Ite  bad  been  a  mere>  trespu8»er,  the  railroad 
would  not  have  been  absolved  from  using 
care  in  preventing  tlie  injury.  Railway  Go^ 
V.  W'dsen,  03  Tex.  443. 

Our  view  ctf  the  case— tlmt  aU  the  circum- 
stances surroundlug  the  accident  were  legiti- 
mately to  be  coaaldeTed  by  the  Jury  in  ar- 


riving at  a  conclusion— disposes  of  the  twen- 
tieth aaslgnmeut  of  error. 

We  are  of  the  opinion  Ibat  the  cliarge- 
requasted  by  appellant,  as  set  out  In  twenty- 
second  acssignment,  tn  regard  to  positive  and 
negative  evidence,  was  properly  refused. 
TlKre  were  no  witnesses,  who  testified  on 
tiie  question  of  the  stgnali'  loeing  omitted  or 
given,  who  pasaessed  more  accurate  means 
of  Informatioa  tlutn  tbue  other,  unless  it  wa« 
the  witneasea  for  the  plaintiff,  and  we  can- 
not see  tlUKt  any  injury  resulted  to  defend- 
ant by  a  failure  to  give  the  cliarge.  Several 
of  the  witnesses  swore  positively  tliat  no  sig- 
nals were  given,  and  several  of  defendant's 
witnesses  swore  that  the  signals  and  col- 
lision were  almost  stmuitaneovs.  The  re- 
maining clBirges  asked  by  defendant  were 
embodied  la  the  charge  of  the  court,  so  far 
as  applicable,  and  so  far  as  they  declared 
the  law.  The  rate  of  speed  of  the  train  was 
a  proper  item  to  consider,  in  connection  with 
the  other  facts,  in  ascertaining  nej;Iigence; 
and  wliile  railroad  companies  may  have  the 
aliBtract  right  to  run  their  trains  as  fast  as- 
tbey  may  desire,  yet  they  will  be  held  re- 
spoBsibiie  Cor  such  high  rate  of  speed  if  it  is 
the  proximate  cause  of  damage  to  any  one. 

Tlte  tlilrd  assignment  of  error  in  this  case 
is  the  only  one  that  has  given  us  serious. 
trouUe  in  arriving  at  a  conclusion  in  regard 
to  it,  and  that  has  only  arisen  in  view  of 
the  case  aC  Railway  Co.  v.  Wesch,  decided* 
last  .June,  and  reported  in  86  Tex.  594,  2^ 
S.  W.  Rep.  957.  In  tlie  case  referred  to, 
the  supreme  eourt  has  held  that  it  was 
ecroneooa  and  improper  to  permit  a  witness 
1»  testify  that  bis  expenses  on  account  of  his 
injuries  were  "alxjut  $750  or  $800."  In  com- 
menting  on  the  testimony  the  court  says: 
"In  the  present  ease  the  direct  influence  of 
the  testimony  wliich  was  erroneously  admit- 
ted was  to  inereflse  tiie  verdict  in  nn  amount 
not  less  than  $790,  nor  more  than  9800,  for 
expense*  oonaequent  upon  the  injui'ies.  But 
it  is  biy  no  means  certain  that  it  did  not 
have  a  patent  effect  in  the  same  direction 
upon  tiie  amonst  of  damages  awarded  for 
physical  and  mental  suffering,  for  loss  of 
time,  and  permanent  incapacity  to  ean» 
uoMiey.  Saefa  damages  are  is  their  nature 
indreilcrmlnate,  and  are  left  largely  to  the  dis- 
oHrtitM  of  tbe  Jur}'.  There  ta  no  measure  for 
dl?termining  tite  extent  of  the  pain  or  the 
UxtM  ot  its  compensation;  neither  is  there 
any  ruta  tor  drtermlning  with  any  degree 
of  exactness  the  effect  of  a  broken  collar 
bone  upon  the  sufferer's  earning  capacity. 
Tiierefare  a  Jnry  might  reasonably  conclude 
that  the  suffering  was  greater,  and  the  in- 
jury more  serious  and  more  permanent,  in  a 
case  in  wliich  the  expense  consequent  there- 
upon was  great,  than  in  one  which  it  was. 
smalL  We  conclude,  thereforev  that  the  re- 
mittitur of  .fSOO  did  not  necessarily  destroy 
the  effect  of  admitting  the  improper  testi- 
mony, and  that  it  stiould  not  have  been  al- 
lowed."   In  the  case  we  have  before  us  for 
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<li>cislon  the  plaintiff  was  allowed  to  testify 
as  follows:  "From  the  amount  of  serTlces 
i-endered  and  to  be  rendered,  I  think  bla 
doctors'  bill  will  be  more  than  $1,000.  I  BO^ 
{)ose  my  drug  bill  will  be  about  $500."  This 
answer  had  been  taken  by  deposition,  and 
was  properly  objected  to  In  writing.  The 
Idea  conveyed  by  the  language  quoted  from 
the  Wesch  Case  Is  that  a  remittitur  of  the  $800 
at  no  time  would  haT«  cured  the  error  in  ad- 
mitting the  obnoxious  testimony;  but  we  con- 
clude that  the  opinion  was  delivered  in  view  of 
the  facts  in  that  particular  case,  and  that  the 
court  did  not  intend  to  lay  down  an  Invari- 
able rule  to  be  followed  m  every  case,  re- 
gardless of  the  facts.  In  the  Wesch  Case 
the  injury  seems  to  have  been  internal,— the 
breaking  of  a  collar  bone,— and  It  was  hard 
for  a  Jury  to  determine  the  exact  injury,  and 
■evtiry  drcomstance  doubtless  weighed  in  the 
determination  of  the  matter.  As  the  court 
8nys:  "There  Is  no  measure  for  determining 
the  extent  (A  the  pain  or  the  limit  of  its 
compensation;  neither  Is  there  any  rule  for 
determining  with  any  degree  of  exactness 
the  eCTect  of  a  broken  collar  bone  tipon  the 
sufferer's  earning  capacity."  In  other  words, 
the  supreme  court,  we  believe,  was  simply 
holding  that  In  tliat  particular  case,  wljere 
the  injuries  were  to  a  great  extent  hidden, 
and  where  a  heavy  verdict  for  damages  was 
rendered,  the  illegal  testimony  must  have 
faad  some  effect  In  determining  the  amount 
-of  the  damages  in  excess  of  the  $800.  There 
can  be  no  question  In  this  case  as  to  the 
$1,000  medical  bill,  for  the  two  doctors  who 
attended  on  plaintiS  were  permitted,  with- 
out objection,  to  testify  that  the  amount  of 
the  bill  would  be  $1,000.  One  testifies:  "My 
medical  bill  will  be  from  $800  to  $1,000.  It 
will  sure  amount  to  this  sum,  and  my 
charges  are  within  the  usual  fees  for  like 
services  all  over  this  state.  He  will  have  to 
be  treated  for  some  time  yet."  The  other 
physician  testified:  "I  think  that  it  would  be 
a  reasonable  charge— $1,000— to  attend  plain- 
tiff as  he  has  been  attended."  This  testi- 
mony went  unchallenged  before  the  Jury, 
and.  If  the  testimony  of  plaintiff  as  to  the 
$1,000  medical  bill  was  illegal  and  improper, 
the  force  of  the  objection  to  it  has  been  ob- 
literated and  parried  by  the  same  testimony 
being  admitted  without  o^bjection.  Railway 
Co.  V.  Mackie,  71  Tex.  492,  9  8.  W.  Rep.  451. 
In  regard  to  the  admission  of  the  testi- 
mony as  to  the  amoimt  of  the  drug  account, 
we  are  of  the  opinion  that  the  admission  of 
the  testimony  was  erroneous.  But,  under 
the  facts  of  this  case,  does  this  error  taint 
t&e  whole  verdict?  We  hold  that  It  does  not. 
The  testimony  clearly  shows  that  the  plain- 
tiff had  bis  leg  broken  in  two  places,  that 
the  bones  protruded  tlirough  the  skin,  tliat 
be  incurred  serious  injuries  in  his  other  leg 
and  bis  back,  and  that  he  suffered  excrudat- 
iBg  agony.  The  mere  relation  of  these  facts 
carry  with  it  to  the  mind  the  truth  that  the 
Hion  has  received  irreparable  injury,  and  his 


suffering  and  angoish  In  mind  and  body 
must  have  been  Intense.  No  drug  bill,  how- 
ever large,  could  aggravate  ra*  tend  to  hi- 
crense  tbe  force  of  the  evidence  on  these 
points.  But  tbe  question  of  the  agony  and 
suffering  of  the  plaintiff  was  not  left  to  in- 
ference from  the  facts,  but  tbe  doctors,  is 
addition  to  others,  swore  that  there  was  a 
eomponnd  firactore  of  the  right  leg;  that  the 
left  leg  was  bruised  and  badly  lacerated; 
that  there  were  wounds  on  tbe  back  and 
neck;  that  the  wounds  on  tbe  left  leg  were 
six  weeks  in  healing;  that  plaintiff  coib 
plained  a  long  time  with  his  back:  tnai  the 
right  leg  had  to'  be  amputated  to  save  hli 
hfe;  that  the  bones  in  the  right  leg  had  been 
so  bruised  and  crushed  that  three  different 
amputations  were  necessary;  and  that  It 
was  possible  that  the  leg  would  have  to  be 
taken  off  at  the  hip  Joint  Tbe  doctors  also 
swore  that  the  chances  of  plaintiff  for  Ufe 
and  death  were  about  equal;  that  he  Is  a 
cripple  for  life,  and  Is  wholly  Incapacitated 
for  work  the  balance  of  his  life;  and  that 
his  sufferings  had  been  of  the  most  excm- 
clatlng  character.  We  do  not  believe  that 
this  evidence  could  have  been  Intensified  by 
any  other  facts,  no  matter  bow  strong.  The 
doctors  and  another  witness  also  swear  tliat 
the  drug  bill  would  l>e  very  large,  as  plain- 
tiff had  bought  many  and  costly  medicines. 
This  testimony  was  not  objected  to,  and  all 
the  force  and  effect  of  the  objection  of  de- 
fendant was  waived  and  destroyed  by  the 
introduction  of  this  additional  testimony  witii- 
out  cavil  or  objection.  But,  If  the  error  wa.< 
not  cured  by  the  admission  of  the  additlonsii 
testimony  without  objection,  then  the  testi- 
mony did  not  and  could  not  have  possibly 
added  to  or  Intensified  the  testimony,  as  to 
the  mental  and  physical  suffering  of  plain- 
tiff, to  a  greater  sum  than  the  amount  of 
the  drug  bill,  and,  that  amount— $500— hav- 
ing been  remitted  by  appellee,  we  conclude 
that  the  error,  if  any.  Is  cured. 

Witness  Johnson,  a  passenger  on  the  train, 
was  permitted  to  swear  that  a  imlformed 
negro,  whom  he  took  to  be  a  train  portw,  after 
the  wreck  tried  to  prevent  lilm  from  going 
back  to  the  place  of  the  wreck  when  the 
train  had  stopped.  After  be  had  testified  to 
this,  tbe  court  ruled  it  out,  and  withdrew  it 
from  the  Jury.  We  do  not  believe  this  tes- 
timony affected  the  jury.  It  may  be  the 
negro  thought  the  passenger  might  be  left, 
or  stopped  to  talk  with  him;  certainly,  there 
was  nothing  to  show  that  be  wanted  to 
keep  the  witness  from  seeing  the  wreck. 
However,  the  evidence  was  withdrawn  from 
the  JiU7,  and  tbe  result  of  the  case  does  not 
show  that  its  baleful  effect,  if  any,  tainted 
tbe  verdict.  As  a  part  of  the  res  gestae  the 
court,  doubtless,  permitted  tbe  question  to 
be  asked  that  elicited  tbe  obnoxious  answer, 
but  as  soon  as  it  came,  seeing  that  it  was 
not  proper,  it  was  wititdrawn  from  tbe  con- 
sideration of  the  jury.  The  practice  of  ad- 
mitting testimony,  and  then  withdrawing  It 
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from  the  consideration  of  the  Jury,  has  been 
reprehended  by  the  supreme  court,  but 
whether  It  required  a  reversal  or  not  is  a 
-question  to  be  determined  by  the  facts  and 
the  circumstances  of  each  particular  case. 
Smyth  T.  Caswell,  67  Tex.  576,  4  S.  W.  Rep. 

The  testimony  being  ample  and  conyincing 
In  sapport  of  the  verdict,  there  being  no  ev- 
idence of  excess  in  the  verdict,  the  same 
bdng  for  a  sum  less  than  one-tlilrd  of  that 
daimed  In  the  petition,  there  being  no  ma- 
terial error  In  the  charge  of  the  court,  and 
the  sum  of  $500  having  been  remitted,  the 
Judgment  is  reformed,  and  afBrmed  accord- 
ingly. 


GRAVES  v.  S^QTH. 
(Court  of  (StU  Appeals  of  Texas.     Oct.  25, 

1893.) 
JoiKT  Oblioobs— Patvcmt  bt  Ome— Costbiuo- 

TIOK. 

Where  one  of  three  joint  obligors  pays 
the  debt,  he  is  not  entitled  to  recover  of  the 
other  two  obligors,  jointly  and  severally,  two- 
thirds  of  the  amount  paid  by  him,  but  mar  re- 
cover of  each  of  such  other  oblisors  one-third, 
only,  of  such  amount. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  Sarah  B.  Smith,  executrix, 
against  E.  O.  Craves  and  R.  Lk  Craves,  to 
recover  the  amount  paid  by  plaintlfrs  testa- 
tor in  satisfacticm  of  a  Judgment  rendered 
against  bim  and  defendants  on  a  note  execut- 
ed by  bim  and  defendants,  t^om  a  Judg- 
ment in  favor  of  plaintlfT  for  two-thirds  of 
the  sum  claimed,  defendant  E.  C.  Craves 
appeals.    Reversed. 

George  0.  Altgelt,  for  appellant  Upson  & 
BergBtrom,  for  appellee. 

FLY,  J.  It  is  alleged  in  plaintlfTs  (appel- 
lee's) petition  that  her  testator,  in  1875,  sign- 
ed a  note  as  a  surety  for  appellant  and  his 
father,  R.  L.  Craves,  and  afterwards  the 
payee  of  the  note  recovered  Judgment  on 
the  note  against  the  makers,  and,  defendant 
failing  to  pay  off  or  satisfy  the  Judgment, 
plaintiff's  testator  paid  the  same;  that  the 
amotmt  of  the  Judgment  was  $1,172.14,  to- 
gether with  Interest  thereon  from  March  13, 
1878,  at  the  rate  of  1%  per  cent,  per  month. 
Defendant  E.  G.  Graves  excepted  to  plain- 
tiff's petition  because  the  cnuse  of  action  was 
barred  by  the  statutes  of  limitation  of  2,  4, 
and  10  years;  because  it  does  not  appear 
from  the  petition  what  amoiut  was  paid  by 
plaintiff  on  the  Judgment,— and  excepted  to 
the  portion  of  the  petition  setting  up  interest 
at  1%  p«  cent,  per  month  b^ause  no  facts 
are  shown,  entitling  plaintiff  to  that  rate  of 
interest  This  defendant  also  pleaded  gen- 
eral denial;  that  he  did  not  receive  any  con- 
sideration for  the  amount  of  the  Judgment, 
but  that  plaintiff's  testator  had  received  it 
all;    and  there  was  a  pica  of  2,  4,  and  10 


years'  limitation.  R.  L.  Graves,  the  other 
defendant,  answered  by  general  denial. 
There  was  a  verdict  and  Judgment  for  fl,- 
433.32,  with  8  per  cent  interest  from  date  of 
payment  of  the  Judgment  Only  E.  O.  Craves 
perfected  his  appeal. 

The  petition  alleges  that  plaintilTs  testator 
signed  the  note  as  a  sin-ety,  and  the  defend- 
ants as  principals,  and  the  only  pleading  in 
the  case  on  the  point  other  than  this,  is  the 
exceedingly  unsatisfactory  allegation  in  ap 
pellant's  answer  that  "he  did  not  receive  any 
of  the  consideration  whereon  the  said  Judg- 
ment is  founded,  but  that  the  same  was 
wholly  received  by  plaintiff's  testator."  Up- 
on the  most  liberal  construction  of  this  al- 
legation, and  that  in  the  petition,  we  are  not 
prepared  to  say  that  the  court  was  Justified 
in  giving  a  charge  as  to  all  the  parties  being 
principals;  but  admitting  this  very  doubt- 
ful proposition  to  be  correct,  we  are  of  the 
opinion  that  the  court  erred  In  not  directing 
the  Jury  to  find  for  aliquot  parts  of  the  in- 
debtedness against  the  respective  defendants. 
The  charge  which  is  assigned  as  error  is  as 
follows:  "If  you  find  from  the  testimony 
that  all  of  the  parties  were  principals,  then 
the  plaintiff  Is  entitled  to  recover  from  the 
defendants  two-thirds  of  the  amount  paid." 
The  Jury  responded  In  a  verdict  for  two- 
thirds  of  the  amount  paid  on  the  Judgment, 
evidently  in  direct  response  to  this  paragraph 
of  the  charge,  for  under  no  other  paragraph 
could  their  verdict  be  held  respousive  to 
their  instructions.  If  they  had  found  from 
the  evidence  that  the  allegations  in  plain- 
tiff's petition  wwe  true,  and  that  the  testa- 
tor had  signed  the  note  as  a  surety,  they 
would  have  been  compelled  to  have  ren- 
dered a  verdict  for  the  full  amount  sued  for; 
and  the  defendants,  both  being  principals, 
would  have  been  Jointly  responsible  to  the 
testator  for  the  amount  paid  out  by  bim  for 
them.  Was  the  charge  of  the  court  correct? 
We  think  not  If  the  note  was  signed  by  the 
three  men  as  principals,  upon  a  settlement 
among  themselves  of  the  indebtedness  each 
<M»e  would  be  liable  to  the  one  paying  the 
whole  indebtedness  In  proportion  to  what 
each  obtained  out  of  the  consideration  of  the 
note.  If  either  of  them  obtained  nothing, 
he  would,  ipso  facto,' as  among  the  signers  of 
the  note,  be  a  sru'ety,  and  not  a  principal. 
In  the  absence  of  proof,  it  would  be  pre- 
sumed that  Joint  obligors  on  a  note  were  ben- 
efited in  equal  degrees  by  the  consideration. 
In  the  case  of  sureties,  when  one  pays  off 
the  debt  of  an  insolvent  principal,  he  can  re- 
cover from  each  surety  his  proportionate  part 
of  the  indebtedness  for  the  whole  amount 
of  the  shares  of  the  other  sureties  in  a  Joint 
Judgment  against  them.  Acers  v.  Curtis,  68 
Tex.  424,  4  S.  W.  Rep.  651.  Where  one  of 
several  principals  pays  off  a  Joint  indebted- 
ness, we  are  of  the  opinion  that  the  same 
rule  Tvould  prevail.  Plaintiff's  testator.  If  he 
signed  the  note  with  defendants  as  princi- 
pals,  was,   as   between   the   makers  of  the 
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note,  responsible  for  the  amomit  he  recelred 
as  a  consideration,  and  when  he  paid  the 
debt  he  vras  entitled  t»  contribution  from 
each  of  his  Joint  obllgorg,  In  the  amount  of 
his  aliquot  share  of  the  debt  Daniel,  Neg. 
Inst.  S  1340.  We  hold  that  the  diarge  of  the 
conrt,  instructing  tl«e  Jwry  to  Und  a  Jotnt 
rerdlet  against  defendants,  was  error.  Tbt; 
other  assignments  are  not  well  tak«i,  and 
need  not  t>e  discussed.  The  Judgment  of  the 
lowpr  court  is  rerersed,  and  Qie  cause  re- 
manded. 


B.A.KBB  et  aL  y.  OITINN.' 
(Court  of  Cl7n  Appeal*  of  Teza«.    0«t.  2S> 

Baik— What  Cosstitctes— Actiow  for  Coktei*- 

BION — iKSntnCTION—  MlBJOIBDZB  ov  CAuaaa  OF 

Action — Jcusdiction  of  Court  —  Amoont  ix 
coktkoterbt — how  determined. 

1.  A  creditor  agreed  to  boy  hia  debtor's 
cotton  crop  and  pay  one-<iTiarter  or  one-lialf 
cent  per  pound  more  thaa  any  ooo  else  wovM 
give,  and  credit  the  amount  ou  the  debt,  whick 
was  due.  At  the  time  only  part  of  the  cottoa 
was  gathered.  The  debtor  was  to  pick  the  bal- 
ance of  the  cotton,  and  haul  it  all  to  S.'b  gin, 
to  be  held  by  him  subject  to  auch  creditor's  or- 
der. Hiid  that,  on  delivery  of  the  cotton  to 
S.  by  such  debtor,  and  obtaining  an  ufFer  for 
it  after  it  was  ginned  and  its  weight  was  as- 
certained, he  became  enUticd  to  credit  on  liis 
debt  as  agreed,  and  the  title  passed  to  such 
creditor,  though  the  credit  was  not  made  until 
after  a  levy  on  the  cotton  by  other  crediton  as 
the  proeerty  of  anelr  debtor. 

2.  In  an  action  by  such  purchaser  agaiaat 
other  creditors  of  the  seller  for  the  conversion 
of  such  cotton  while  In  the  possession  of  S.,  a 
request  to  charge  that  "a  sale  ia  not  eoiupleted 
while  anj^bing  remain*  to  be  doue  to  detenniar 
its  quantity,  if  the  price  depends  on  this,  unless 
this  ia  to  be  done  Iv  the  buyer  alone.  Xo  sale 
is  complete,  so  as  to  Te»t  in  the  Tendee  an  iat- 
mediate  right  of  property,  so  long  as  aaiytldait 
remaius  to  be  done  between  the  buyer  and 
seller  in  relation  to  the  property  sold,— is  not 
applicable  to  the  facts. 

3.  Ib  sncb  action  plaintiff  set  up  a  mort- 
cage  held  by  liim  as  assignee  on  the  property 
converted  and  other  properly,  and  asked  Uukt 
the  same  be  foreclosed.  Held,  that  it  was  er- 
ror nut  to  sustain  an  exception  to  the  petition 
on  the  grmmd  that  if  piaintiC  owned  tke  vvn^ 
erty,  foreclosure  was  unnecessary  and  iacon- 
si:iteDt  with  his  claim  of  ownership;  and  also 
to  refuse  to  withdraw  such  mortgage  from  the 
Jary. 

4.  Defendants  filed  a  pies  to  the  Jmiadic- 
tk>n  because  the  value  of  the  property  in  cour 
trorersy  did  not  exceed  f200,  and  on  the  trial 
there  was  no  dispute  tliat  the  value  of  the 
mortgaged  property  exceeded  $200.  HeUi,  tiiat 
it  was  error  to  charge  that  the  value  of  the 
IHTOperty  in  the  mortgage  was  the  test  of  Inris- 
d!ction,  and  that,  if  such  value  was  over  )200, 
tike  court  had  jurisdiction. 

6.  The  amount  claimed  in  tJM  p^tioa,  and 
not  the  amount  of  the  verdict,  will  be  deemed 
the  amount  in  controvei-sy,  unless  it  appears 
fh>m  the  petition  that  the  eane  is  not  within 
th*  Jurisdiction,  or  unless  it  otherwise  apyean 
that  plaintiff,  in  framing  his  petition,  has  im- 
moperiy  sought  to  give  jurisdiction  where  it 
does  not  belong. 

Appeal    fran    Guadalupe    oountr    court; 
James  Greenwood,  Judge. 

'  Blearing  denied. 


Action  by  J.  D.  Gulnn  agafaiat  Baier  &  Ter- 
rell and  George  Wilson  for  the  conversiou  of 
certaiB  cotton  by  defendant  firm,  claimed  to 
kave  been  porohased  by  plalntlfF  from  deftnfl- 
ant  'Wilson,  and  to  foreclose  a  mortgage  on 
fmch  cotton  and  otlier  property  as  against 
Wilson.  From  a  judgment  entered  on  the- 
Terdlct  of  a  Jury  in  favor  of  plaintiff,  defend- 
ants Baker  &  Terrell  appeal.     Iteversed. 

BvtgesB  &  Dibn41  aad  W.  B.  Keal,  for  ap- 
peUouta.    J.  D.  Gainia,  for  appellee. 

NEUili,  J.  Thte  suit  was  brougtat  by  ap- 
pellee In  tbe  county  conrt  of  Goadal jpe  coun- 
ty against  the  appellants  to  recover  the  value 
of  four  bales  of  cotton  wetting  2,040  pounds, 
alleged  to  be  worth  $204,  and  to  be  tbe  prop- 
erty of  apptUeei  It  was  allegtil  that  appel- 
lants, knowing  tie  cotton  to  be  the  proi»cri.v 
of  appellee,  unlawfully  seized  and  oouvcru-d 
it  to  their  use,  and  that  such  seizure  wai^ 
mallcioasly  and  oppressively  made,  with  the 
knowledge  m  tbe  part  of  the  appellants  that 
tliereby  appellee  would  be  put  to  great 
trouble^  loss  of  tlmei,  and  exp/iisa  Appellee 
alleged  also  that  iio  puidused  the  pcupeny 
from  George  Wilson,  and  at  the  time  It  and 
other  property  was  incumbepjd  by  a  mort- 
gage given  by  Wilson  to  secure  J.  2kl.  Blanks 
in  the  payment  of  $40.90,  ttie  payntent  of 
which  was  assumed  by  ai^peUcu  at  tbe  dme 
of  bia  pwrcbose^  and  the  mortgage  aaaigsed 
to  bJiu  \3iy  tbe  mortgagee;  and  tbat  the  prop- 
erty mortgugcd  was  worth  $400.  Wilacm  an- 
swered In  tbe  case,  adimtttlns  the  debt  to 
Bl.tukSk  and  tlie  execution  of  tbe  mortgage 
tn  secure  it  Tha  aK>eUee  prayed  Jtklgment 
for  the  value  of  the  property  converted,  for 
525  attorney's  fees,  |oO  loss  of  time,  $500  ex- 
emplary damages,  and  for  a  foreclosure  of 
his  aUeged  mortgage  mi  the  property  as* 
against  Wilson.  The  appdlniit.  In  hia  an- 
swer, pleaded  to  the  Jurlsdiotlon  of  flie  court, 
arerrlng  that  the  allegation  of  the  valae  of 
the  ootton  made  by  appellee  was  fictitious 
and  false,  and  that  It  was  fraudulently  made 
for  the  purpose  of  giving  tbe  county  court 
jurisdiction;  that  tn  fact  the  cotton  wajs  not 
at  ttie  time  of  Its  conversion,  nor  at  any  time 
since,  worth  exceeding  $200;  and  that  the 
other  Items  of  damages  were  alike  false,  and 
fraudulently  alleged.  The  appellants  special- 
ly excepted  to  the  allegations  of  appellee  a» 
to  the  mortgage  made  by  Wilson  to  Blanks, 
and  moved  to  strike  them  out  np(«  the 
grounds  of  irrelevancy,  and  that  snit  could 
not  be  maintained  on  the  mortgage  without 
making  Wilson  a  party.  (Many  other  ex- 
ceptions were  made  by  appeOants  to  the 
pleadings,  bnt,  .as  tbe  action  of  the  court  on 
tb^n  is  not  assigned  as  error,  it  la  not  neces- 
sary tor  us  to  specify  them.)  Appdlants 
then  Interposed  a  general  denial  and  a  special 
plea  that  the  aUeged  sales  of  tbe  cotton  by 
Wilson  to  appellee  were  made  for  the  purpose 
of  defrauding  bis  creditors.  The  case  wsa 
tried  by  a  jury,  wbo  rendered  a  verdlot  in 
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CaTor  of  plAlntlff  for  the  sum  oC  $175.tf  pria- 
oipal  and  $31.90  intert^t  against  Ba^r  A  Xer- 
reU,  and  in  favor  of  plalntiiT  upcinst  Wilson 
in  the  snnis  of  flO.96  principal  and  $8.63  In- 
terest, and  decreed  a  forecloaure  of  said 
utortgage;  upon  whicli  yerdict  tlie  Jvidgment 
from  wiUdi  Uds  appeal  Is  prosecuted  waa  ren- 
■dered. 

Appellants'  Urst  asslgmueut  of  ertor  Is  as 
foUowa:  "The  court  erred  in  refoaiug  to 
■grant  a  new  trial  because  tbo  facts  and  dr- 
<mnistances  in  evidence  conclnsirely  slxrwed 
that  the  sale  of  the  cottoii  by  Wilswi  to 
-Cruinn  was  inoomplete  and  did  not  pass  the 
title,  for  the  reason  that  the  buyer  and  seller 
«lid  not  expressly  stipmlato  that  the  title 
«tKNild  pass  at  the  time  of  the  contract  of 
sale,  and  there  remained  something  to  be 
done  by  both  boyer  and  seller,  tIz.  WUsod 
^vas  to  finish  gathering  tlie  cotton,  and  lunil 
all  the  cotton  to  the  ^n,  and  iras  to  get  the 
best  offer  for  the  cotton  he  could  obtain  in 
order  to  determine  the  price,— the  stipulated 
price  l)Mn);  one-quarter  or  one-half  a  cent  per 
pound  more  than  any  oae  else  woold  give, 
and  tlte  buyer  was  to  take  up  a  mortgage  on 
the  cotton  held  t^  Blanks,  and  when  ttae 
<iunntlty  and  quality  of  the  cotton  was  aaoer- 
talned,  and  Wilaon  bad  obtained  the  beat 
otter  procurable,  Gninn  was  to  allow  Wilaoo 
one-quarter  or  one-half  a  oent  a  iwand  nHoc 
than  sodi  ofCer,  and  credit  this  amonnt  on 
the  land  note  exeeoted  by  Wilson  t»  Gninn." 
Their  second  assignment  is:  "The  oanrt  eirred 
in  refusing  the  special  inatrnotlon  aslced  by 
defendants,  an  follows:  'A  sale  ia  not  oom- 
pleted  while  anything  remains  to  be  done  to 
determine  its  quantity.  If  the  price  depends 
oa  this,  unless  tills  Is  to  be  done  by  the  Ixiyer 
alone.  No  sale  is  coiBi^ete  so  as  to  rest  In 
(he  vendee  an  immediate  tight  of  property 
«o  long  as  anything  remains  to  foe  done  be- 
tween the  buyer  and  seller  in  relation  to  the 
property  aold,'— because  this  apedal  instnio- 
tion  was  the  law  applicable  to  the  facts 
.proven,  and  was  not  embraced  in  any  of  the 
charges  given;  and,  when  anything  remains 
to  be  done  for  the  purpose  of  ascertaining  the 
price,  the  performance  of  this  is  a  conditian 
precedent  to  the  transfer  c^  the  property,  al- 
thougli  the  Individual  goods  be  ascertained 
and  tliey  are  in  a  state  in  wbi<di  th^  ought 
to  be  accepted." 

The  testimony  relating  to  the  first  assign- 
ment of  errof  is,  substantially,  that  in  the 
fall  of  1SSS  George  WUaon  was  indebted  to 
the  appellee  in  the  sium  of  $1,000,  evidenced 
by  his  promissory  note,  secured  by  a  vendoi^s 
lien  on  the  land  upon  which  Wilson  then  re- 
sided. That  in  the  fall  of  that  year  appellee 
visited  WIUkw  at  his  place,  and  demanded 
payment  of  his  debt,  saying  that  he  must 
faave  something  on  it,  or  be  would  foreclose 
his  lien.  That,  Wilson  not  being  able  to  pay 
anything,  the  following  agreement  was  made 
between  the  parties,  viz.:  Appellee  agreed 
to  boy  Wilson's  crop  of  cotton  and  pay  a 
quarter  or  a  half  oent  per  pound  more  tor  the 


oottoB  than  anybody  else  would  give,  and 
creiUt  Wilson  with  the  proceeds  on  his  note. 
Wilson  agreed  that  appellee  should  have  the 
cotton  which  had  been  gathered  and  all  in 
the  field,  estimated  at  four  or  five  bales,  upon 
the  terms  agreed  en  by  appc^ee.  At  that 
time  there  ^-efe  two  or  three  bales  gathered 
and  on  the  premiijes.  It  was  further  agreed 
between  the  parties  that  Wilson  sihould  pick 
the  balance  of  the  cottCHi.  and  haul  it  to 
Schultz's  gin,  and  leave  it  there  in  SchtiltE's 
charge,  to  be  held  by  him  subject  to  appeUee's 
order.  That  Wilson  was  to  Iinve  nothing 
further  to  do  with  the  cotton  after  it  was 
delivered  to  Schultz.  In  pursuance  of  the 
above  agreement  Wilson  picked  the  balance 
of  the  cotton,  and  hauled  it  all  to  said  glu, 
and  delivered  it  to  Schtdtz  for  appellee,  at 
the  same  time  notifying  Scholts!  that  he  had 
sold  the  cotton  to  appellee,  and  to  hidd  It 
subject  to  Guiun's  order.  The  ootton  was 
ginned  and  baled,  the  twles  weighing  2,040 
pounds,  and  while  at  the  gin  was  levied  upon 
by  virtue  of  an  execiitiou  Issued  on  a  judg- 
ment In  favor  of  appellants  against  Wilsan 
as  Wilson's  property.  Scfanltz  IteU  the  oot- 
ton as  Guinn's  from  tlie  thne  it  was  deUvered 
until  it  was  levied  on,  and  then  notified  the 
officer  making  the  levy  that  It  was  appellee's 
property,  and  that  he  held  it  for  hhn.  While 
the  cotton  was  at  the  gin,  and  before  the 
levy,  Wilson  was  ofBered  10  oents  per  pooad 
for  it;  and  told  the  parties  making  the  «fler 
that  it  was  Guinn's.  AppeUee  ciiedlted  Wil- 
son's note  with  the  ootton  at  a  valuation  of 
10H  c^its  per  pound.  Tliis  credit  was  not 
entered  imtil  after  the  levy,  for  the  reason 
that  up  to  that  time  Gninn  did  not  know  tihe 
weight  ot  the  cotton,  nor  the  piioe  Wilson 
had  heat,  offered  for  it  The  part  of  tbe 
court's  general  ciiarge  relating  to  the  eeeond 
assignment  of  error  is:  "The  plaintiff  claims 
th»  cotton  in  controversy  by  purchase  frmn 
Gee.  Wilson  prior  to  the  alleged  converaloB 
fay  defaidairts.  ^Ihere  is  a  differenoe  between 
a  sale  ot  personal  prc^ierty  and  an  agreement 
to  seU.  Under  an  agreement  to  aeU  no  title 
passes,  but  whoiever  parties  have  agreed 
upon  the  dimes  of  sale,  and  the  property  sold 
la  identified,  and  nothing  remains  but  to  de- 
liver it,  and  if  it  appears  from  the  evldenoe 
that  the  iiartles  understood  and  int^tded  the 
title  to  paae  without  actual  dehvery  at  the  time 
of  said  sale,  then  the  title  will  pass  without 
fiuch  delivery;  Imt,  when  anything  remains  to 
be  done  by  way  of  selecting  out  or  separating 
ttte  property  from  other  propert7  of  the  same 
Icind  for  ptu-poses  of  identifying  the  property 
sold,  then  uo  title  passes  untU  the  property  Iuib 
l>eai  eeleoted  and  identified."  At  the  request 
of  appellants  the  c&nrt  also  instructed  the  Jury 
tliat  "an  erdinary  test  of  ownership  is,  whose 
loss  w<oa]d  it  liave  tieen  if  the  property  at 
the  given  time  liad  been  destroyed  by  fire  or 
otherwise?  The  party  who  would  liave  t* 
bear  tbe  loss  wonld  be  the  owner."  White 
it  may  be  that  the  tltie  to  the  cotton  may  not 
have  vested  In  appellee  at  the  time  the  agrae- 
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ment  was  made  between  the  parties  on  WQ- 
son's  iriacek  coi  aoconnt  of  there  being  gome- 
thing  to  be  done  by  Wilson,  rmder  the  t^rms 
of  the  contract,  In  relation  to  the  cotton,  nec- 
essary to  complete  the  sale,  the  question  as 
to  whether  the  title  to  it  passed  to  appellee 
at  that  time  Is  not  condusive  of  his  rights. 
if  the  title  passed  by  the  a^eement  and  what 
waa  done  in  pursuance  of  it  before  It  was  con- 
Terted  by  appellants,  appellee  bad  the  light 
to  recover  from  them  the  property  or  Its 
value,  niere  la  no  doubt  about  there  being 
a  sufficient  consideration  to  support  the  con- 
tract, and  that  both  parties  had  the  rl^t,  as 
between  themsdves,  to  carrj-  it  Into  effect 
WUscMi,  as  he  agreed  to,  picked  the  balance 
of  the  cotton,  hauled  it  to  the  gin,  delivered 
It  to  Schultz  as  the  property  of  appellee,  re- 
ceived an  offer  of  10  cents  per  poimd  for  It 
after  it  wasglnned  and  its  weight  asc^  rta  ned. 
The  cotton  was  held  by  Schultz  as  appellee's 
property,  and  sabjeot  to  his  order,  and  notice 
given  the  officer  of  these  facts  at  the  time 
of  its  seizure.  So  Wilson  had  done  every- 
thing required  of  him  to  pass  the  title  to  ap- 
pellee and  to  entitle  htm  to  a  credit  on  the 
note  of  at  least  10^  cents  per  pound  for  2,040 
pounds  of  oottou,  and  if  appellei;  had  refused 
to  enter  the  ci-edit  at  any  time  after  the 
weight  was  ascertained  and  tlic  offer  of  10 
cents  made  for  the  cotton,  Wilson,  by  a 
proper  proceeding,  could  have  compelled  the 
entry  of  the  credit,  or  have.  If  sued  on  the 
note,  offset  it  to  the  amount  of  the  credit 
that  he  was  entitled  to  under  the  contract 
The  appellee  had  the  same  right  to  the  cotton 
tliat  Wilson  had  to  have  the  credit  entered 
on  the  note,  and  the  fact  that  under  the  oaa- 
tract  he  may  have  had  the  option  of  paying 
one-quarter  or  one-half  of  a  cent  per  poimd 
more  than  Wilson's  offer  of  10  cents  would 
not  deprive  him  of  the  right  If  Wilson  was 
satisfied  with  the  price  as  fixed,  no  one  else 
had  any  right  to  complain.  The  credit  was 
placed  on  the  note  estimating  the  cotton  at 
10%  cents  per  pound  as  soon  as  appellee  as- 
certained the  weight  and  the  price  offered 
WUson  for  It  True,  this  was  done  after  the 
seizure  under  execution,  but  Wilson's  right  to 
have  it  done  had  attached  before,  and,  con- 
sequently, appellee's  right  to  th>»  property. 

In  the  case  of  Hopkins  v.  Partridge,  71 
Tex.  607,  10  S.  W,  Rep.  214,  .Quash  Eeed 
owed  Partridge  tor  a  tract  of  land,  who  held 
his  (Reed's)  notes,  given  in  consideration 
for  the  land.  All  the  notes  were  past  due. 
Pai-trldge  went  to  where  Reed  was  gather- 
ing cotton  in  the  field.  A  part  of  the  cotton 
had  been  picked,  some  of  which  was  stored 
In  Reed's  cotton  pen  in  the  field,  and  some 
In  his  smokehouse  on  the  farm.  Partridge 
bought  all  the  cotton  In  the  pen  and  smoke- 
house, as  well  as  that  ucgathered,  and  prom- 
ised to  give  Reed  the  market  price  for  the 
cott<Hi  at  Pittsburgh.  The  cotton  was  at 
that  time  worth  seven  cents  per  pound  In 
Pittsburgh.  Tex.,  but  that  was  not  agreed 
on  by  the  parties.    Reed  accepted  Partridge's 


proposition,  and  then  and  there  sold  him  Said 
cotton,  and  agreed  to  pick  out  the  balance, 
and  haul  the  same  to  Rally's  gin.     When  it 
was  hauled  tli»e  and  ginned.  Partridge  was 
to  haul  it  to  Pittsburgli,   where  the  same 
was    to  be   weighed,    and   the   numb«'   of 
pounds  and  price  asc^tahied  in  the  market, 
and  then  give  the  proper  credit  on   Reed's 
note.     About  four   weeks  after   this  agree- 
ment was  made,  while  the  cotton  was  still 
in  the  pen,   smok^ouse,   and   field.   In   the 
same  condition.  It  was  levied  on  by  an  offi- 
cer in  favor  of  Hopkins  as  Reed's  prc^>ertj-. 
It  was  assigned  as  error  that  tlie  testimon; 
did  not  show  a  complete  sale  of  the  cotton, 
(1)  because  the  transaction  did  not  include 
delivery  of  possession;  (2)  there  was  work 
to  be  done  <mi  the  cotton,  preparing  for  dt-- 
llvery;  (3)  no  price  was  fixed,  or  could  be. 
unto  after  it  was  tak»i  to  martcet;  (4)  be- 
cause the  cotton  being  foimd  in  Reed's  pue- 
sessioa    was    subject    to    attachment     The 
com-t  held  that  under  the  facts  stated  all  the 
objections   urged    were   satisfied,    and    tliat 
there   was   clearly   a  change  at  ownership. 
As  to  the  price,  the  court  said  it  could  be 
ascertained  with  certainty.     To  constitute  a 
sale,  "the  price  need  not  be  directly  stlp^ 
ulated.     The  stipulation  may  be  Indirect  and 
descriptive,  as  where  it  is  agreed  t^  be  ten 
oents  a  bushel  less  than  Ijie  Milwaukee  price 
Ml  any  future  day  the  vendor  might  name.' 
In  such  a  case  the  title  does  pass  befcwe  the 
naming    of    the    day."     Tied.    Sales,    f    4i>. 
When  the  price  is  susceptible  of  ascertain- 
ment by  means  of  some  criterion  prescribed 
In    the    contract,    so    as    to    render    future 
negotiations  In  regard  to  it  unnecessary  be- 
tween   the ,  parties.    It    is   sufficient    if   the 
other  requisites  have  been  performed,  to  eoa- 
stitute  a  sale.     Story,  Sales,  i  220.     The  ev- 
idence to  show  a  sale,  and  that  the  title 
to  the  property  passed  to  the  appellee  l)efore 
the  seiKure,  was,  in  our  opinion,  sufficient  to 
warrant  the  verdict  and  there  was  no  error 
In  the  com-t's  refusing   to  grant  appellant 
a  new  trlaL     Nor  do  we  think  there  was 
any  enor  in  its  refusal  to  give  the  special 
charge  set  out  in  their  second  assignment  of 
error.     It  was  not  applicable  to  the  facts  in 
the  case.    If  it  had  been,  it  was  substanti.-d- 
ly  glvHi  In  the  court's  general  charge.    Whfle 
the  diarge  complained  of  In  the  third  as- 
signment Is  no4;  strictly  accurate,   in  that 
it  Is  not  full  enough,  it  substantially  presoits 
the  law  arising  fr<Hn   the  facts  as  iHVTen, 
and,    if    deemed    Inaccurate   by    appdlants, 
they   should  have  asked  a  special   diarge, 
fully   presenting  the  law   applicable  to  the 
case  as  developed  by  the  testimony.     If  ihe 
agreement  between  amieliee  and  WUson  on 
the  latter's  place  did  not  constitute  a  sale, 
it  was  at  least  an  executory  contract  of 
sale,  and,  when  everything  was  drme  in  pur- 
siuince  to  the  contract  by  WIlAon  tliat  he 
agreed  to  do,  the  ccmtract  on  his  part  was 
complete,  and  the  sale  became  absolute,  and 
the  titie  passed  to  Oulnn,  who  was,  as  we 
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liare  seen,  bound  to  credit  Wilson's  note 
wltb  the  value  of  the  cotton,  estimated  at 
1(H4  cents  f&e  povmd,  If  be  did  not  diooae 
to  credit  It  with  the  Talue  of  the  cotton 
eettmated  at  WA  cents  per  pound.  Story, 
Salas,  i  315.  The  fourth,  fifth,  and  seventh 
assignments  of  error  all  relate  to  the  ac- 
tlCHi  of  the  court  in  foreclosing  the  mortgage 
on  certain  property,  including  that  in  con- 
troversy, given  by  Wilswi  to  Blanks,  and 
assigned  by  the  latter  to  appellee.  We  think 
all  these  assignments  are  well  taken.  If  ap- 
pellee owned  the  property  and  the  mortgage 
debt,  a  foreclosure  of  the  mortgage  lien  was 
-wbolly  nnnecessary,  and  Inconsist^it  with 
his  dalm  of  ownership.  The  exception  to 
appellee's  petition  on  that  ground  should 
have  been  sustained.  And  after  the  court 
failed  to  sustain  it,  It  should  have  withdrawn 
the  mortgage  from  the  consideration  of  the 
jury  by  giving  the  special  diarge  asked  by 
appellantB.  Aa  the  judgment  on  the  debt 
secured  by  the  mortgage  was  rendered  only 
against  Wilson,  and  the  property  was  found 
to  be  appellee's,  the  error  would  not  affect 
the  appellants  except  as  to  costs,  (which  could 
be  revised  and  corrected  under  an  order 
ot  this  court,)  and  we  would  not  be  re- 
quired to  reverse  it  were  It  not  tor  the  fact 
that  this  error  was  the  parent  of  another, 
whl<di  we  consider  fatal  to  the  Judgm^it 
The  court  instructed  the  jury  that  the  value 
of  the  prv^erty  mentioned  in  the  mortgage 
was  the  test  of  jurisdiction,  and  that,  if  they 
believed  the  value  of  the  property  mentioned 
therein  was  over  $200,  the  court  had  jurisdlc- 
ttoD.  The  mortgage  had  no  more  rdevancy 
to  the  case  than  the  "white-badked  brindle 
bull"  described  in  it,  and  it  would  have 
been  Just  as  appropriate  for  the  court  to 
have  Instructed  the  jury  that  the  value  ot 
the  courthouse  of  Guadalupe  county  was  the 
test  of  juriBdicti(Hi  as  it  was  to  give  the  in- 
struction It  did.  There  was  no  question 
about  the  fact  that  the  property  described 
in  the  mortgage  was  worth  over  $200. 
Hence  the  effect  of  the  dmrge  was  to  with- 
draw appelLnnts'  plea  to  the  jurisdlctloo  of 
the  court  from  the  jury.  The  failure  of  the 
court  to  set  aside  the  verdict  and  dismiss 
Uie  case  for  want  of  jurisdlcti(n  because  the 
verddct  shows  the  value  of  the  property  to 
be  less  than  $200  is  also  assigned  as  error. 
There  is  an  unbroken  line  of  authorities  from 
Swlgley  V.  Di<&8on,  2  Tex.  192,  down  to  this 
case,  holding  that  the,  amount  of  the  verdict 
does  not  determine  the  question  of  jurisdic- 
tion, bat  that  the  question  must  be  determined 
by  the  amount  in  controversy.  The  amount 
claimed  by  the  plaintiff  in  his  petition  will 
be  deemed  the  amount  in  omtroversy,  and 
wUl  determine  the  question  of  jurisdiction, 
unless  It  appears  from  tlie  petition  that  the 
case  is  not  within  the  jurisdiction,  or  unless 
it  shall  othMTidse  appear  that  the  plaintiff 
in  fRUDlng  bis  petition  has  improperly  sought 
to  give  jurisdiction  where  It  did  not  prqperly 
belong.     In  this  case  it  is  averred  in  appel- 


lants' plea  to  the  jurisdiction  Hiat  the  matter 
in  controversy  is  less  than  $200,  and  that  the 
amount  alleged  In  plaintiff's  petition  is  falsely 
and  fraudulently  made  for  the  purpose  of 
giving  the  county  court  jurisdiction.  It  is 
apparent  that  some  of  the  matters  alleged 
as  items  of  damages  were  not  riemoits  of 
damages  in  cases  of  this  character,  but  the 
value  of  the  property  was  alleged  at  over 
$200,  and  the  alleged  manner  of  Its  conver- 
sion was  such  as  would  entitle  appellge  to  ex- 
emi^ary  damages  if  established  by  the  evU 
dence;  and,  If  there  was  not  sufficient  evi- 
dence to  entitle  appellee  to  the  exemplary 
damages  prayed  for,  it  would  not  follow  that 
the  court  was  without  jurisdiction  of  the 
subjeot-matter.  The  matter  in  controversy 
was  the  alleged  value  of  the  property,  and 
the  alleged  exemplaiy  damages  growing  out 
of  the  manner  of  ita  conver8i(»i,  and,  without. 
It  being  shown  that  the  value  of  the  pn^- 
erty  and  the  manner  of  Its  conversion  were 
fraudulently  alleged  for  the  purpose  of  giv- 
ing jurisdicstlon  where  It  did  not  bdong,  the 
court  would  have  jurisdiction  though  It 
should  appear  on  the  trial  that  the  property 
was  not  worth  |200,  and  that  no  exemplary 
damages  were  shown.  A  party  does  not  In^ 
voke  the  jurisdlctlfxi  ot  a  court  ait  his  peril. 
If  he  acta  f^rly  and  honestly  in  making  his. 
allegations  as  to  the  amount  in  controversy, 
a  court  will  in  no  wise  cast  him  out  because 
he  has  made  a  mistake  as  to  the  value  of 
the  subject-matter  In  controversy.  Dwyer 
V.  Bassett,  63  Tex.  276;  Graham  v.  Roder,  S- 
Tex.  146;  Railway  Oo.  v.  Nlchidson,  61  Tex. 
651;  Rc^er  v.  Brady,  80  Tex.  688,  16  a  W. 
Rep.  434.  For  the  reason  that  the  court  be- 
low erroneously  permitted  a  mortgage  to- 
be  foreclosed  which,  had  no  relation  to  flie 
Issues  in  the  case,  and  made  the  value  of 
the  property  described  in  It  the  test  of  jiuris- 
dlctlMi,  its  judgment  is  reversed  and  re- 
manded. 


KEATING  V.  JULIAN  et  al. 

(Ooort  of  Civil  Appeals  of  Texas.    Oct  26, 
188a) 

TBi.iL  07  Right  oi  Pkopebtt— Valub  or  TJas 

In  a  trial  of  right  of  property,  eridence- 
of  the  value  of  the  use  of  the  property  from 
the  time  it  was  received  by  claimant  under  Us. 
bond  is  properly  admitted,  as  the  judgment 
should  show  such  value  to  enable  claimaat  to 
choose  between  the  provisions  of  Rev.  St  art. 
4845,  allowing  him  to  return  the  property,  and 
pay  for  the  use  thereof,  or  to  pay  for  the  prop- 
erty, with  interest  on  its  value. 

Appeal  from  district  court.  El  Paso  coun- 
ty; T.  A.  Palvey,  Judge. 

Trial  of  right  of  property  between  Julian- 
&  Johnson,  as  plaintiffs,  and  Rosalie  Keat- 
ing, as  claimant  Judgment  for  plaintiffs. 
Claimant  appeals.    Affirmed. 

Mercdiant  &  Teel.  for  appellant.  Davis,. 
Beall  &  Kemp,  for  appellees. 
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NEILL,  J.  This  WM  a  suit  under  the 
statute  for  Oie  trial  of  the  right  to  certain 
property  eelaed  by  virtue  of  a  writ  ctf  seque»- 
tratlon  iBsned  In  fayor  of  Julian  &  Johnson 
In  a  suit  brou^t  by  them  for  the  property 
«gainat  one  Charles  Gnllasher.  The  appel- 
lant, on  the  24th  day  of  October,  1889,  made 
affidavit  and  bond  for  the  trial  of  her  title 
to  the  property,  which  were  filed  In  the  dis- 
trict court  on  the  Irt  day  of  March,  1890.  On 
Fetomary  28,  1890,  appellees  obtained  Judg- 
ment against  Gallagher  for  die  property,  sub- 
ject-to appellant's  claim.  On  the  25th  day  of 
November,  1800,  the  appellant  filed  a  motion 
to  nonsuit  appellees  upon  the  ground  that 
they  failed  to  appear  both  at  the  first  and 
second  terms  of  the  court  a;fter  she  had  filed 
therein  her  affidavit  and  bond,  and  did  not 
apipcar  on  or  before  the  appearasee  day  of  iSbe 
third  term  of  the  court  thereafter,  which  mo- 
tion was  oremiled  by  the  oourt,  and  the 
parties  under  its  db-eetiooB  made  up  the  is- 
-sues  In  the  case.  The  appellant  alleged  in 
tier  tendor  of  Issues  that  she  dlalmed  tbe 
property  as  administratrix  of  the  estate  of 
Paul  Keating,  deceased;  that  she  was  ta- 
fornted  and  believed  that  the  sale  of  the 
tnoperty  made  by  her  Intestate  im  the  19th 
•day  of  Angost,  1889,  to  appeUeea  was  Intend- 
«d  as  a  mortgage  Hen;  that  the  valne  of  the 
property  asscsaed  try  the  BherifT  ■oa  the  writ 
was  exoesrire,— and  |iray<ed  tteit  Judgment  be 
rendered  ha  her  favor,  as  administratrix  of 
Paul  Keating,  Cor  tiie  property.  The  appel- 
lees, In  their  tendo'  of  issues,  denied  the 
right  of  appellant  to  recover  the  property  In 
the  capacity  in  which  she  claimed  it,  alleg- 
ing that  she  was  not  then,  and  never  had 
been,  the  administratrix  of  Paul  Keating. 
The  allegations  in  'said  special  pilea  were  du- 
ly swxwn  to.  The  appeUeee  further  alleged 
that  it  was  not  true,  as  stated  by  appellant, 
that  tlte  sale  made  by  Paul  Keating  to  them 
on  the  19th  of  August,  1889,  was  intended  as 
a  mortgage  lien,  but  allegod,  on  the  contrary, 
that  said  instrument  was  an  absolute  convey- 
ance and  biU  of  sale,  given  for  a  valuable 
consideration,  and  received  by  them  bona 
'fide,  in  ignorance  of  any  claim  by  any  per- 
son whomsoever,  and  that  they  claimed  the 
property  as  their  own  by  a  good  and  valid  ti- 
tle. On  December  1,  1890,  the  case  waa  tried 
by  the  court  without  a  jury,  which  found  that 
the  appellant  had  failed  to  establish  her 
right  to  the  property,  that  its  value  was 
$479.50,  and  that  the  value  of  Its  use  by  the 
appellant  was  $132.  Upon  these  findings 
the  court  rendered  Judgment,  together  with 
10  per  cent,  damages,  and  8  per  cent,  .inter- 
est, on  the  value  of  the  property,  from  which 
Judgment  this  appeal  is  prosecuted. 

Conclusion  of  Facts. 

(1)  Bosalle  Keating  was  not,  at  the  time 
she  tendered  her  issues  in  the  case,  the  ad- 
ministratrix of  Paul  Keating,  nor  was  she 
when  the  cause  was  tried.  (2)  On  August 
19,  1889,  Paul  Keating,  in  pnyment  and  dls- 


cfhnrge  of  a  debt  he  tben  owed  appeflees,  con- 
veyed the  property  to  them  absolntdy  by  a 
bill  of  sale,  which  was  Intended  by  the  par- 
ties as  such,  and  not  as  security  for  the 
debt  (3)  The  value  of  the  ^operty  at  th* 
time  the  daimant's  affidavit  and  bond  was 
filed  was  $4T9.50.  (4)  The  value  of  the  use 
of  the  property,  flrom  the  time  tt  was  taken 
from  the  sheriff  under  said  affidavit  and 
bond  by  the  appellant  to  the  time  of  trial, 
was  |132. 

Conclusions  of  Law. 

1.  There  was  a»  error  in  the  coort'a  over- 
ruling awellant'a  motion  to  nonsuit  the  ap- 
pellees. It  was  for  tiie  court  to  determine 
whether  an  appearance  had  been  imiperly 
entered  by  appellees  wltbin  the  time  neqnli- 
ed,  and,  havlBg  determined  that  such  ap- 
pearance was  so  entered,  we  do  not  fed  a»- 
tltorlaed  to  disturb  its  mling  on  the  qnestioa 
tat  the  purpose  of  sumnmlly  disposlnc  of 
the  case  in  appdlant's  favor,  cootraty  t» 
what  the  facts  dev^oped  on  the  trial  show  to 
be  Just. 

2.  Tlte  eridenoe  amply  snatalned  the  flmi- 
Ing  of  the  court  that  the  property  claimed  tiy 
appellant  was  worth,  at  tl^  time  she  filed 
her  claim,  $479.50.  If  the  evidence  was  nnxh 
less  in  sustentatlon  of  the  finding,  we  would 
not,  under  repeated  holdlngB  of  our  supreme 
court,  ted  authorised  to  disturb  it. 

S.  The  court  did  not  err  in  hearing  evl- 
Ssaoe  to  prove  the  value  of  the  use  of  the 
property,  nor  In  oveiruling  wppcOlaat's  o4>}««- 
Hon  to  BBch  evidence.  In  the  case  of  Pub- 
Usiiing  Co.  V.  HllJBon,  (Teat  Bup.)  14  S.  W. 
Rep.  849,  the  court  held  that  a  Judgment 
against  the  claimant  in  a  case  of  the  trial  of 
the  right  of  property  should  fix  the  value  of 
Qie  use  of  the  property  in  controversy,  and. 
upon  reversing  the  case.  Instructed  the  court 
a  qua  to  determine  the  value  of  the  use  of 
the  property  at  the  time  of  the  rendition  of 
the  judgment,  to  enable  the  claimant.  If  h« 
should  wish  to  return  the  property  In  satisfac- 
tion of  the  Judgment,  as  ijrovlded  by  article 
484.5,  to  know  what  amount  he  Is  required  to 
pay  for  its  use  up  to  the  date  of  the  Judg- 
ment We  are  of  the  opinion  that  none  of 
the  assignments  of  «Tor  are  well  taken,  and 
afOrm  the  Judgment  of  the  court  below. 


COOPER  T.  GORDON. 

(Ooort  of  Civil  Appeals  of  Texas.    Oet  25, 
18^) 

Abchiteots— VAitTB  o»  SsRvicm— BviDcsca. 

L  In  an  action  for  services  as  an  arcliitect, 
in  drawinjf  plans,  the  issue  being  as  to  ihe 
amount  agreed  to  be  paid,  the  introduction  of 
the  plans  in  eTideuce  was,  at  toaet,  harmieai 
error. 

2.  Testimony  of  a  witness  that  he  had  ob- 
tained good  irians  of  aa  arcbiteot  fbr  a  Icm 
sum  than  that  pn»ved  by  plaintiff  to  b*  the 
customary  rate  of  charges  of  architecti  wu 
properly  excluded. 
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Appeal  from  Marerldc  connty  oourt;  X 
A.  Bonnet,  Judge. 

Action  by  J.  B.  Oordoa  against  B.  H.  Ooop- 
«r.  Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

Dan  W.  Nichplson,  for  appellant 

• 

FLY,  J.  Appellee  brought  thU  suit  on  a 
claim  for  Talue  of  Bervicea  rendering  in  pre- 
paring plans  and  specificationa  for  store- 
bouses  for  appellant  in  Eagle  Pass.  There 
is  no  contract  declared  on,  but  an  allegation 
tbat  the  services  rendered  tvere  reasonably 
worth  the  sum  of  $333.97^— being  314  per 
cent,  of  $9,537,  the  cost  of  the  buildings,— a 
credit  of  $75  being  admitted  on  said  claim. 
He  also  prayed  for  8  per  cent,  interest  there- 
on from  August  1,  1888.  Appellant  pleaded 
in  abatement  that  the  matter  in  controyersy 
amoiwted  to  less  than  $200,  and  the  county 
-court  had  no  Jurisdiction;  tbat  the  services 
performed  by  plaintiff  were  done  under  a 
contract  tiiat  the  services  would  not  be 
valued  at  more  than  $100,  and  not  less  than 
$T5;  that  defendant  had  paid  $75  on  this 
contract,  leaving  a  lialance  due  by  defend- 
ant to  plahitiff  of  $25;  that  plaintiff  had 
falsely  and  fraudulently  alleged  a  sum  that 
woold  bring  the  matter  within  Jiurisdlction 
of  the  county  court  The  same  matters  are 
set  up  in  the  answer  as  matters  of  defense, 
and,  in  addition,  there  Is  a  plea  of  tender  of 
$50  before  suit  was  begun,  and  at  the  time 
of  the  filing  of  the  answer.  The  case  was 
tried  before  a  Jury,  and  a  verdict  for  $165  re- 
turned In  favor  of  plaintiff. 

As  to  the  plans  and  specifications  being 
furnished  by  plaintiff,  an  architect  in  San 
Antonio,  and  being  used  oy  defendant;  as 
to  tbe  same  being  satisfactory;  and  as  to 
$75  being  paid  on  the  amount  due  for  the 
plans,— there  Is  no  controversy;  but  as  to 
the  contract  price  for  the  plans  agreed  upon 
there  Is  complete  antagonism  between  the 
plaintiff  and  defendant,  in  their  testimony. 
Plaintiff,  although  he  does  not  declare  on 
tbe  contract,  swore  that  defendant  promised 
to  give  him  3%  per  cent,  of  the  value  of  the 
buildings  as  compensation  for  the  plans  and 
specifications,  while  defendant  swore  that 
the  agreement  was  that  the  plans  and  specl- 
(flcations  sboold  not  cost  less  than  $75,  nor 
more  than  $100.  Plaintiff  also  swore  that 
on  a  compromise,  he  agreed  to  take  $166 
for  the  balance  dae  on  the  plans,  but  de- 
fendant woidd  not  give  more  than  $150. 
AretilteetiB  were  Introduced  to  show  that  the 
-charge  of  3^  per  cent  on  the  value  of  the 
bnlldlngs  was  jreasonable  and  customary. 

Tbe  defendant  objected  to  the  plans  and 
specifications  being  used  as  evidence  before 
tbe  Jnry  "because  they  were  immaterial  and 
Irr^evant  and  the  Jury  are  not  supposed  to 
be  tbe  Judges  as  to  whether  tbe  plans  were 
good  or  not  nor  as  to  their  value."  There 
was  no  denial  on  the  part  of  defendant  tliat 
Die  plans  and  spedflcations  were  in  all  re- 
T. 288.  w. no.  12— .39 


spects  as  he  desired  them,  and.  while  It  was 
not  essential  that  they  should  be  introduced 
In  evidence,  yet  we  are  unable  to  see  bow 
defendant  was  Injiured  by  their  introduction; 
and,  while  the  jury  may  not  have  been  quali- 
fied to  pass  on  the  sufficiency  of  the  testi- 
mony, yet  we  are  not  aware  of  any  one  else, 
engaged  In  the  trial,  who  would  be  author- 
ized to  Judge  of  tlie  testimony  for  them. 
There  was  no  error  In  admitting  the  testi- 
mony. 

Defendant  after  plaintiff  had  proved  the 
customary  rate  of  charges  by  arcliitects  for 
their  work,  desired  to  prove  by  one  witness 
tbat  he  had  obtained  plans  and  specifiuations 
frcHn  an  arcixltect  In  San  Antonio  for  a 
much  less  sum  than  that  charged  by  plain- 
tiff, and  proved  to  be  customary,  and,  by 
another,  tbat  the  plans  that  the  first  wit- 
ness had  bought  at  a  lower  price  were  good 
plana.  This  testimony  was  clearly  Inadmis- 
sible, Plaintiff  bad  proved  the  costomary 
and  reasonable  charge  for  such  work,  and 
such  proof  could  sot  be  answered  by  the 
fact  that  some  individual  had  charged  leas. 
What  is  reasonable  compensation  for  labor 
is  not  determined  by  what  some  one  man 
may  be  willing  to  take  for  like  labor,  but 
by  what  the  general  rule  may  be  as  to 
charges  for  sucb  labor  among  members  of 
the  certain  craft  occiu>ation,  or  profession. 

There  was  no  evidence  to  support  tbe  al- 
legation of  fraud  in  suing  for  an  amount 
larger  than  the  true  amount  due,  to  give 
the  county  court  Jurisdiction,  and  the  court 
might  very  properly  have  refused  to  charge 
the  Jury  on  that  question;  but  a  charge  cov- 
ering tbe  allegation  was  given  by  the  court 
at  the  request  of  plaintiff,  and  there  was 
no  error  in  refusing  to  give  another  charge 
asked  by  defendant  on  the  same  subject 
The  charges  asked  by  plaintiff  covered  the 
law  of  the  case,  and  there  was  no  necessity 
in  giving  the  other  charges  requested  by  de- 
fendant The  plaintiff  was  entiaed  to  re- 
cover interest  on  his  account  from  January 
1,  1889.  He  pleaded  It  properly,  and  the 
Jury  returned  a  verdict  for  interest  from  Jan- 
nary  1,  1889.  The  law  fixed  the  rate  at  8 
p«r  cent,  and  there  was  no  error  in  render- 
hig  a  jadgment  for  tiie  $165,  with  8  per  cent 
thereon  from  January  1,  1889,  Article  2977, 
Rev.  St 

No  diligence  whatever  was  shown  In  dis- 
covering the  alleged  newly-dlecovered  testi- 
mony, and  It  would  not  probably  change  the 
result  on  another  trial.  There  Is  no  affidavit 
of  the  witness  attached  to  the  motion,  and 
the  defendant  merely  swears  that  he  has 
been  Informed  and  believes  that  a  certain 
witness  will  swear  to  certain  facts.  The 
other  grounds  in  the  motion  for  new  trial, 
as  well  as  all  the  assignments  of  error,  have 
been  disposed  of  In  tills  opinion.  We  are  of 
the  opinion  that  the  facts  are  amply  suffi- 
cient to  snstaln  the  verdict,  and,  there  being 
no  error  in  tbe  action  of  the  lower  court 
tlie  Judgment  is  affirmed. 
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FOSTER  et  al.  ▼.  ANDREWS. 

(Oonrt  of  Civil  Appeals  of  TexaB.    Oct.  2S, 
1883.) 

^BKDOB'g  LiEK  —  Effect  —  Res  Judicata— Pe»- 

80NS  NOT  PaRTIBB. 

1.  A  reaiot  of  land,  who  in  hla  deed  ex- 
pressly retains  a  vendor's  lien,  is  not  affected 
by  a  judgment  of  foreclosure  obtained  by  his 
vendee  against  a  subsequent  vendee  in  a  pro- 
ceeding to  which  he  is  not  a  party. 

2.  A  vendor  of  land,  who  expressly  retains 
a  vendor's  lien  for  the  whole  price  of  the  land, 
is  not  affected  by  a  judgment  for  the  land,  ob- 
tained against  ms  vendee,  in  a  proceeding  to 
which  he  is  not  a  party;  and  it  is  immaterial 
that  subsequently  the  vendee,  having  failed  to 
pay  the  purchase  money,  reconv^s  the  land  to 
nim,  since  his  title  is  not  dependent  on  such 
deed. 

Appeol  from  district  court,  McLennan  coun- 
ty; J.  R.  Dlcl^inaon,  Judge. 

Action  by  B.  P.  Andrews  against  3.  T. 
Foster  and  another.  From  a  Judgment  for 
plnintifT,  defendants  appeal.    Affirmed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  COLLARD,  J.: 

This  is  an  action  of  trespass  to  try  title, 
brought  on  the  22d  day  of  September,  1887, 
by  appellee,  B.  P.  Andrews,  against  3.  T. 
Foster,  one  of  the  appellants,  for  60  acres  of 
land  In  McLennan  county.  Foster  answered, 
disclaiming  as  to  one-half  the  land,  and  by 
plea  of  not  guilty.  By  amended  petition, 
filed  March  23,  1889,  Robert  Rogers  was 
made  a  party  defendant,  but  before  this,  to 
wit,  March  9, 1889,  he  had  appeared  and  filed 
a  plea  of  not  guilty.  The  cause  was  tried 
without  a  Jury,  and  Judgment  was  rendered 
for  plaintlfT,  Andrews,  for  the  land  and  $140 
rent,  (from  Foster  and  Rogers  Jointly  $10S, 
and  from  Foster  alone  $35.)  Defendants  ap- 
pealed. 

The  trial  Judge  filed  conclusions  of  fact  and 
law  as  follows: 

"Conclusions  of  Law  and  Fact 
"Fact. 

"The  parties  in  open  court  agreed  that 
Fountain  Jones  was  the  common  source  of 
title,  and  I  so  find.  I  further  find  that  on 
March  8,  1876,  said  Jones  and  wife  sold  the 
land  in  controversy  to  W.  C.  Parker  for  $500.- 
00,  wholly  on  a  credit  due  December  25, 
1876,  and  in  the  deed  to  him  of  that  date 
retained  and  reserved  an  express  lien  on 
said  land  to  secure  the  payment  of  the  said 
pm-chase  money;  the  purchase  money  note 
drawing  10  per  cent,  interest  per  annum  from 
dato.  That  on  September  20,  1876,  said 
Parker  and  wife  sold  said  land  to  Isaac 
Bates  for  $571.00,  wholly  on  credit,  and  in 
the  deed  of  that  date  retained  a  lien  on  said 
land  to  secure  the  purchase  money,  taking  two 
notes  for  the  purchase  money,— one  for  $521.- 
00,  the  other  for  $50,— each  bearing  10  per 
cent  Interest  i)er  annum  from  date,  and  each 
due  Deceml>er  2.5. 1876.  That  to  this  trade  be- 
tween Parker  and  Bates  it  was  the  under- 
standing and  agi-eement  between  them  that 
Bates  was  to  become  paymaster  to  said  Jones 


tar  said  $500  purchaae  money  due  from 
Parker   to   Jones.     That   on    December  28^ 

1876,  said  Bates  and  wife,  for  the  purpose 
of  paying  and  canceling  the  pnrchase  money 
due  from  Parker  to  Jones  for  said  land, 
and  with  the  knowledge  and  acquiescence 
of  said  Pailcer,  deeded  said  land  badt  to 
said  Jones,  and  in  this  way  alone  was  the 
purchaae  money  from  Parker  to  Jones  paid; 
or,  rather,  the  purchase  money  from  Paiter 
to  Jones  was  never  paid,  and,  because  this 
could  not  be  done,  said  Bates,  with  the  knowl- 
edge and  acquiescence  of  said  Partem,  on  said 
date  deeded  said  land  back  to  said  Jones, 
and  at  the  time  this  was  done  said  Jones, 
Bates,  and  Parker  understood  this  was  a  fun 
settlement  of  the  land  question  between  them. 
That  on  February  1,  1877,  for  the  purpose  of 
correcting  the  description  of  said  land  in 
the  deed  of  December  28,  1876,  above,  said 
Bates  and  wife  executed  another  deed  to  said 
Jones  for  said  land.    Tliat  on  December  21. 

1877,  said  Jou(is  deeded  said  land  to  T.  J. 
&  J.  T.  Powers  for  $900.00,  on  credit  Said 
Foimtain  Jones  died  on  November  29,  18T8. 
and  left  a  will,  which  was  duly  probated, 
etc.,  and  in  evidence,  devising  all  his  prop- 
erty to  his  wife,  V.  A.  Jones.  On  December 
29,  1882,  said  T.  J.  &  J.  T.  Powers,  not  hav- 
ing paid  the  purchase  m<«ey,  and  being  un- 
able to  pay  it,— $900.00,— they  agreed  to  give 
Fountain  Jones  for  said  land,  deeded  said 
land  to  said  Mrs.  V.  A..  Jtmes  in  satls&ction 
of  said  purchase  money.  On  December  20. 
1883,  said  Mrs.  Jones  deeded  said  land  to 
plaintiff  for  $593.00  cash  paid.  Each  ot 
these  deeds  was  a  general  warranty  de&l 
On  October  29, 1879,  W.  0.  Parker  instituted 
suit  in  the  district  court  of  this  county 
against  Isaac  Bates  on  said  $521.00  note, 
and  to  foreclose  the  vendor's  lien  on  said 
land,  and  obtained  service  by  publicatioD 
alone,  and  on  November  16,  1880,  obtained 
Judgment  and  foreclosure.    On  December  13. 

1880,  an  order  of  sale  of  said  land  under 
this  Judgment  Issued  to  this  coimty,  and 
the  land  was  sold  on  January  4,  1881,  by  the 
aherifl!  and  bid  in  by  J.  T.  Foster  for  $15.00, 
and  deed  to  iiim  duly  executed  by  the  sber- 
Itt,  dated  February  2,  188L     On  March  2& 

1881,  Foster  brought  suit  against  said  J. 
T.  &  T.  J.  Powers  in  this  court  toe  said 
land,  lost  it  in  this  court,  the  Judgment  be- 
ing rendered  herein  June  23,  1882.  On  De- 
cember 22,  1883,  Foster  filed  petltton,  bond, 
etc.,  for  writ  of  error  to  the  supreme  court, 
the  cause  was  taken  there,  and  the  Judgment 
reversed  and  rendered  for  the  said  Foster 
against  said  Pow«ses  on  February  6,  1883. 
04  Tex.  248.  On  December  19,  1883,  Poster 
deeded  R.  H.  Rogers  an  undivided  one-half 
Interest  in  said  land.  The  rental  value  of 
said  land  is  $35.00  per  annum.  The  state- 
ment of  facts  In  the  case  of  Foster  v.  Pow- 
ers was  offered  In  evid^ice  by  defendants  oa 
the  trial  of  this  en  use.  It  was  objected  to 
at  first  by  the  plaintiff,  but,  before  the  court 
ruled  on  the  question,  plaintiff  withdrew  hit 
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objections,  and  stated  that  "be  would  agree 
that  the  statement  should  be  admitted  In 
evidence  for  tUl  purposes  by  both  parties.' 
Defendants  then  Introduced  it  In  evidence, 
and  In  the  farther  progress  of  the  case  it 
was  considered  by  the  court  and  both  par- 
ties In  evldoice  for  all  purposes,  and  the 
statement  of  the  evidence  of  the  witnesses 
as  therein  givoi  was  read  to  the  court  and 
argued  by  both  parties  on  the  argument  of 
the  cause,  as  the  evidence  of  such  witnesses 
ta  this  case,  and  was  so  considered  by  the 
court  In  deciding  the  case  and  In  maMng 
these  conclusions  of  law  and  fact 

"From  these  conclusions  of  fact  I  conclude 
as  the  law  of  the  cose  that  the  superior  title 
to  said  land  was  In  Fountain  Jones  and  his 
devisee,  and  never  passed  to  Parker  or  Bates; 
and  that  said  Joneses  were  not  concluded  by 
tlie  Judgments  in  the  cases  of  Parker  v. 
Bates  or  Foster  v.  Powers,  and  that  the  title 
to  said  laud  Is  in  plaintiff,  and  be  is  entitled 
to  recover." 

The  facts  as  found  by  the  court  are  true. 
It  Is  not  stated  in  the  findings  of  the  court, 
bnt  it  Is  true,  that  the  deed  from  Fountain 
Jones  to  T.  J.  &  J.  T.  Powers,  of  date  De- 
cember 21,  1877,  for  1900,  expressly  retained 
the  vendor's  lien  cm  the  land  in  oontroversy 
to  secure  the  payment  of  the  same,  being 
evidenced  by  four  promissory  notes;  the 
lirst  due  JanujU7  1,  1878;  the  second,  Jann- 
lu-y  1,  1879;  the  third,  January  1,  1880;  and 
the  fourth.  January  1,  188L  These  notes 
were  never  paid,  and  In  settlement  of  the 
same  T.  J.  ft  J.  T.  Powers  conveyed  the 
land  to  Mrs.  V.  A.  Jones,  sole  legatee  under 
tho  wlU  of  Fountain  Jones,  December  20, 
1882,  who  conveyed  to  plaintiff  Andrews, 
December  20,  1883. 

Scarboraugh  &  Rogers,  for  appellants. 
Olark.  Dy«  A  Balllnger  and  a  h.  Samuels, 
for  api^ellee. 

CODIiARD,  J.,  (after  stating  the  facts.) 
There  is  no  prlncdiJe  of  law  more  firmly  es- 
tablished In  this  state  than  that  upon  a  sale, 
of  land  on  a  credit  by  title  bond  or  deed,  ex-' 
pressly  retaining  a  vendor's  lien  upon  the 
land  to  secure  the  payment  of  the  purchase 
money,  the  title  remains  in  the  vendor  until 
the  purchase  money  Is  paid.  This  being  true, 
the  title  to  the  land  In  controversy  never 
passed  from  Fountain  Jones,  the  common 
source  of  title,  or  his  wife,  until  the  sale  by 
her  to  the  plaintiff  in  this  case  on  December 
20,  1883.  The  findings  of  the  court  below, 
sustained  by  the  testimony,  ascertain  this 
fact.  If  plaintiff  below  should  not  recover 
upon  his  title,  there  must  be  some  sufficient 
reason  for  it  Appellants  contend  that  the 
final  Judgment  of  the  supreme  court  in  the 
cause  of  Foster  v.  Powers,  64  Tex.  248,  is 
res  adjudlcata  of  plaintiff's  title  acquired 
from  Mrs.  Jones.  Mrs.  Jones  was  not  a  par- 
ty to  the  foreclosure  suit  of  Parker  v.  Bates. 
No  defense  was  mo'le  by  B.ites  or  any  one, 


he  having  no  notice  of  the  suit  except  that 
Implied  by  publication  of  the  citation.  That 
suit  only  adjudicated  the  right  of  Parker  to 
foreclose  his  vendor's  lien  note  as  against 
Bates.  It  did  not  affect  the  rights  of  Mrs. 
Jones.  Foster,  purchasing  the  land  at  sher- 
ItCs  sale  imder  that  foreclosmre,  acquired  no 
rights  against  Mrs.  Jones'  superior  title. 
Bates,  to  whom  Parker  had  sold  the  land  by 
deed  reserving  lien,  had,  before  the  fore- 
closure suit,  with  Parker's  consent  conveyed 
the  land  back  to  Jones  In  settlement  of  the 
purchase  money  due  Jones  from  Parker,  for 
which  vendor's  lien  was  retained  In  deed  of 
Jones  to  Parker,  Bates  liecoming  paymaster. 
On  December  21,  1877,  Jones  conveyed  the 
land  to  T.  J.  &  J.  T.  Powers,  by  deed  retain- 
ing vendcHT's  lien  for  the  purchase  money, 
1800,  which  has  never  been  paid,  leaving  the 
title  In  Jones,  which  passed  to  Mrs.  Jones  by 
his  will  upon  bis  death,  November  28,  1878, 
and  It  was  still  In  her  at  the  time  Park» 
sued  Bates,  October  29,  1879.  Foster's  recov- 
ery by  final  Judgment  of  the  supreme  court 
on  February  6,  1885,  would  be  only  a  re- 
covery of  their  right  to  the  land,  which 
could  not  be  more  than  a  right  to  pay  the 
owner  for  it— an  equity  of  redemption.  Such 
recovery  was  of  no  more  value  than  the 
deed  of  T.  J.  &  J.  T.  Powers  would  have 
been.  Mrs.  Jones  was  not  a  party  to  that 
suit  n<nr  was  her  vendee,  Andrews,  the  plain- 
tiff In  this  suit  It  is  true  That  she  took  a 
deed  for  the  land  from  T.  J.  &  J.  T.  Powers 
on  December  29,  1882,  pending  the  litigation 
between  them  and  Foster,  but  she  bad  the 
real  title  without  that  deed,  and  It  did  not 
affect  her  right  under  the  real  title.  She 
was  not  holding  title  under  the  Powers  deed, 
nor  under  Bates,  nor  under  Parker  by  virtue 
of  his  deed,  but  by  a  superior  right  to  all  of 
tbem.  She  was  not  claiming  as  vendee 
through  the  sale  of  Parker  to  Bates,  in  which 
sale  Parker's  vendor's  lien  was  retained. 
Her  rights  are  those  of  Parker's  vendor,  un- 
der express  lien  retained  in  Parker's  deed, 
rights  executed  and  vested  by  the  deed  from 
Bates  to  Jones  with  the  consent  of  Parker. 
Had  Parker  paid  for  the  land,  and  so  be- 
come the  owner,  and  then  sold  by  executory 
contract  to  Bates,  who  in  turn  conveyed  to 
her,  then  Parker's  foreclosure  against  Bates 
may  have  concluded  her  as  to  rights  so  ac- 
quired, whether  she  was  a  party  to  that 
suit  or  not  its  was  decided  in  the  case  of 
Foster  v.  Powers,  64  Tex.  248.  In  that  case 
the  court  so  treats  the  rights  of  Powers  as 
vendee  of  Bates'  vendee  holding  by  unsatis- 
fied executory  contract  from  Parker,  the  true 
owner,  as  the  facts  then  appeared.  In  that 
case  the  court  went  no  furtho:  back  Into  the 
rights  of  the  parties  than  to  Parker  as  the 
supposed  owner,  deciding  that  one  piu-chas- 
Ing  from  the  vendee  without  notice,  by  deed 
retaining  lien,  that  the  purchase  money  had 
nof  been  paid,  was  not  a  necessary  party  to 
his  (Parker's)  foreclosure  against  his  Imme- 
diate rondee,  and  that  the  purchase  under 
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tbe  foreclosure  could  recover  the  land  firom 
one  so  bidding.  The  court  went  no  further. 
It  did  not  decide  that  a  vendor  holding  su- 
perior title  would  be  concluded  by  a  fore- 
closure suit  by  Ills  vendee  against  the  vendee 
of  the  latter.  The  legitimate  scope  and  efTect 
of  Parker's  Judgment  of  foreclosure  would  be 
to  bind  Bates'  vendee,  or  others  under  that 
dcraignment,  and  so  it  was  held  that  Foster 
could  recover  against  Powers.  The  title  of 
Mrs.  Jones,  now  asserted,  wa«  not  dependent 
upon  Bates'  title.  It  did  not  come  tlirougb 
Bates,  or  under  the  transaction  between  Par- 
ker and  Bates,  and  so  such  title  in  her  could 
not  be  aftected  by  that  litigation,  she  not  be- 
ing a  jttirly  to  the  suit.  When  Foster  recov- 
ered from  the  Powerses,  tliey  did  not  liave  her 
title  It  is  a  mistake  to  suppose  that  her  ti- 
tle rests  upon  the  Powers  deed  to  her.  It 
matters  not  what  was  adjudicated  in  the  suit 
of  Foster  T.  Powors,  or  wliat  the  evidence 
was;  the  right  now  set  up  by  Mrs.  Jones' 
vendee,  the  plaintiff,  was  not  and  could  not 
bave  been  determined,  as  neither  of  them 
was  a  party  to  the  suit  Giving  all  the  effect 
to  that  Judgment  that  it  can  have,  it  cannot 
reach  the  ri^t  now  asserted,  the  owners  of 
Bucl^  right  not  being  parties  to  it.  That  Judg- 
ment may  have  the  effect  to  cut  off  her  de- 
ralgnment  from  the  title  Powers  had,  but  not 
from  the  true  title  that  Powers  never  had, 
that  Bates  never  liad,  and  that  Parker  never 
had.  The  action  of  trespass  to  try  title  may 
be  maintained  and  a  recovery  of  land  may  be 
had  upon  the  equitable  as  well  as  the  legal 
title.  Mrs.  Jones'  equitable  title  was  supe- 
rior to  any  title  ever  held  by  Parker,  or  any 
parties  claiming  under  him;  and  whether  she 
had  the  legal  title  or  not  la  of  no  Importance. 
She  bad  the  superior,  the  only  real,  title,  and 
conveyed  it  to  plaintiff. 

There  was  ample  evidence  to  sustain  the 
finding  of  the  court  that  Parker  had  never 
paid  Jones  for  the  land.  The  testimony  ta- 
ken, the  statement  of  facts  In  the  case  of 
Foster  v.  Powers,  was  read  by  consent  of 
parties,  to  be  used  for  all  purposes.  What- 
ever was  proved  by  the  statement  of  facts 
in  that  ease  was  properly  before  the  court, 
and  was  matter  for  its  consideration. 

We  have  In  the  foregoing  disposed  of  all 
the  material  questions  arising  by  assign- 
ments of  error  in  this  appeal  adversely  to 
the  appellants,  and  we  conclude  that  defend- 
ants had  no  title  that  could  be  set  up  against 
that  of  plaintiff,  and  that  the  latter  should 
have  recovered  the  land. 

Appellants  bave  assigned  as  error  that  part 
of  the  Judgment  awarding  plaintiff  rents, 
upon  the  ground  that,  as  "defendants  were  In 
possession  of  the  land  by  virtue  of  a  writ  of 
possession  ftom  the  supreme  court,  they  can- 
not be  considered  such  wrongdoers  as  are 
liable  for  rent.  The  Judgment  of  no  court, 
aa  between  defendants  and  third  parties, 
could  affect  the  right  of  the  owner,  not  a 
party,  under  the  facts  of  this  case;  and  there 
can  be  no  more  efficacy  in  such  Judgment  of 


our  supreme  court  than  any  other  court  of 
competent  Jurisdiction.  The  Judgment  could 
have  no  more  effect  than  deeds  ttetweeo 
third  parties,  passing  the  same  rights.  The 
Judgment  of  the  coiurt  below  is  affirmed. 


UiANO  IMPHOVE5MIBNT  ft  FUBKACE  CO. 
T.  WATKlNa 

(Court  of  Civil  Appeals  of  Texas.     Oct.  25, 
18S3.) 

WbITS— ReTDBN— InTEBMT  OJf  JuDfllUST. 

1.  Under  Bev.  St.  art  1225.  requiriag  tb« 
ofRcsr's  return  of  a  citation  to  state  when  tli« 
citation  was  served,  and  the  manner  of  secTioe, 
conforming  to  the  command  of  the  writ,  s  re- 
tarn.  "Oftme  to  hand  the  24th  day  of  Septen- 
her,  A.  D.  189L  at  12  o'clock  A.  M..  and  exe- 
cuted the  24th  day  of ,  A.  D.  189-,"  was 

fatally  defective,  and  coald  not  support  a  judtc- 
ment.  tltoagh  defendant,  after  Jndgaient,  ex- 
cepted, and  gave  notice  of  appeal. 

2.  Under  Rev.  St.  art.  2M0,  providing  that 
on  contracts  bearing  interest  at  more  than  8 
per  oent  the  judgment  shall  bear  the  smne 
rate  from  its  date,  a  judgrmeat  on  a  n«te  call- 
ing for  12  per  cent.  Interest  and  10  per  cent, 
attorney's  fees  is  proi»erly  entered  for  the  sum 
of  principal,  interest,  and  attorney's  fees.  th« 
whole  to  bear  12  per  cent  interest  from  date. 

Aitpeol  from  liano  county  eoort;  W.  H. 
llazwell,  Judge. 

Action  by  O.  M.  Watkins  ngnlnst  the 
Uano  Improvement  &  Fivnacc  Company  on 
a  promlssoiy  note.  Judgment  for  plaintiff. 
Defendant  appeals.     Revoived. 

Miller  ft  Lauderdale,  for  appellant.  Slater 
ft  McLean,  for  appellee. 

COLLARD,  J.  This  appeal  Is  from  a 
Judgment  by  default  against  appellant  ap<Hi 
service  as  shown  by  the  return  of  the  offi- 
cer: "Came  to  hand  tbe  24th  day  of  Sep- 
tember, A.  D.  1801,  at  12  o'dodt  A.  U.,  and 

executed  the  24th  day  of ,  A.  D.  189-, 

by  delivering  to  8.  Duncan,  secretary  of  tbe 
IJano  Improvement  and  Furnace  Company, 
the  wtthin-named  defendant,  in  person,  a 
trne  copy  of  this  writ"  The  date  of  serv- 
ice is  impossible.  The  return  is  fataUy  de- 
fective, and  cannot  support  the  Judgment 
Her.  St.  art  1223.  Tbere  was  no  appear- 
ance by  defendant  Defendant  excepted  to 
the  JudgRieut,  and  gave  notice  of  appi-al, 
bat  this  ouimot  be  held  to  be  appearance, 
or  waiver  of  service.  The  court,  upon  such 
return,  hud  no  authority  to  render  the  Judg- 
ment, and  for  this  error  It  must  be  reversed. 

The  note  sued  on  called  for  12  po:  cent 
Interest,  and  10  per  coit  on  principal  and 
interest,  as  attorney's  fees.  If  placed  in  the 
hands  of  an  attorney  for  collection.  Tlie 
court  gave  Judgment  for  amount  due  on  the 
note,  principal  and  Interest  and  10  per  cv  it 
thereon  as  attorney's  fees,  tbe  whole  Judg 
ment  to  bear  12  per  cent  interest  from  date. 
It  was  not  error  to  allow  the  contract  rate  of 
Interest  on  the  whole  amount  of  the  Judg- 
ment   Rev.    St   art.   2980;  Washington  v. 
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Bank,  64  Tex.  4.  It  la  ordered  that  tbe  judg- 
ment at  tbe  court  below  be  revemed,  and 
tlie  catiae  remanded. 


LLAIS'O  IMPROVEMENT  A  FURNACE  CO. 
V.  EUBANKS. 


(Court  of  Cirll  Appeals  of  Texas. 
18SB.) 


Not.  1, 


Appeal  from  Llano  county  court;  W.  H. 
Maxwell,  Judge. 

ActioB  by  C.  P.  Enbanks  against  th*  Uano 
TmproTement  &  Fornace  Companr  on  a  promia- 
sory  note.  Judgment  for  plaintiff.  Defendant 
appeals.    AfBnned. 

Miller  &  Lauderdale,  for  appellant  Slater  & 
McLean,  for  appellee. 

FISH£R.  0.  J.  Tbe  note  sned  on,  in  addi- 
tion to  the  principal,  called  for  12  per  cent,  in- 
terest from  date,  and  10  per  cent,  on  the 
amount  of  principal  and  interest,  as  attor- 
ney's fees,  in  case  the  same  was  placed  in  the 
hands  of  an  attorney  for  collection.  There  is 
no  express  stipulation  in  the  note  that  the  at- 
torney's fees  snail  bear  Interest  The  court  be- 
low r«idered  judgment  against  the  appellant 
for  the  principal  amount  of  the  note,  and  in- 
tereat  on  that  sum  at  the  rate  stated  in  the 
note,  and  upon  this  amount  rendered  judgment 
for  the  10  per  cent  attorney's  fees,  and  that 
the  gross  snm  of  the  judgment  shall  bear  inter- 
est at  12  per  cent.  The  validity  of  this  judg- 
ment is  Bttaclted  by  the  following  assignment 
of  error:  "The  court  erred  in  rendering  Judg- 
ausat  for  ten  per  cent,  of  the  principal  and  in- 
terest of  the  note  sued  on,  aa  attorney's  fees, 
and  for  interest  on  said  attorney's  fees 
from  the  date  of  the  judgment  at  the  rate  of 
12  per  cent,  per  aunnm.'  The  following  an- 
thorities  on  the  points  raised  hold  against  the 
appellant:  Washington  t.  Bank,  64  Tex.  4: 
Furnace  Co.  v.  Watlcins,  23  S.  W.  Rep.  612, 
Mecided  at  the  present  term.)  Hie  judgment 
of  the  coort  below  is  affirmed. 


SLOAN  et  al.  r.  THOMPSON  et  a1. 


(Conrt  of  Ciyfl  Appeals  of  Texas. 
1893.) 


Oct.  25, 


APPBAI/— ASSIONUENT  OF  SsROB— WaITBB-^DOO- 
KB!(T — EjITRT — CLEBIOAL  ERROB  —  CoLUATERAL 

ArrAOK  —  Tbbspass  to  -Tbt  Titlb  —  Title  to 

HaINZAIH  —  ACTIOX  AeAINST  HeIBS  —  DBED  — 

Pboo»— Cretaiktx  OF  Dbscbiftios. 

l.An  assignment  of  error,  though  briefed, 
will  be  presumed  to  haye  been  waived  by  coun- 
si'l  for  fuilnre  to  comply  with  either  of  court  of 
civil  appeals  rnlee  24,  26,  or  31,  (20  S.  W.  Rep. 
viii.,)  which  respectively  require  that  the  as- 
signment Bi)ecify  the  grounds  of  error  relied  on, 
and  point  out  that  part  of  the  proceedings  con- 
tains in  the  record  in  which  the  error  is,  and 
that  there  should  be  anbjoined  to  each  proposi- 
tion in  the  brief  a  statement  of  such  proceed- 
ings contained  in  the  record  as  will  be  sufficient 
to  explain  and  snpport  the  proposition,  with  a 
reference  to  tbe  pages  of  tbe  record. 

2.  Where  the  validity  of  a  judgment  is  at- 
tarlicd  because  it  appears  to  nave  been  ren- 
dered "July  14,  1874,  and  the  action  was  not 
begin  till  1875,  the  minutes  of  the  court  are 
admissible  to  show  a  clerical  mistake  in  the 
entiT  of  the  judgment  for  "July  14,  1876." 

8.  Trespass  to  try  title  or  an  action  to  re- 
more  a  cloud  from  title  may  be  maintained  in 
the  district  courts  of  Texas  by  the  holder  of 
the  equitable  title  to  land. 


4.  A  judgment  which  finds  that  "proper 
service  had  been  made  by  pnblicatiou  on  de- 
fendants" cannot  be  collaterally  attacked  lie- 
cause  the  affidavit  for  seivice  by  publication 
was  Insufficient. 

G.  A  judgment  cannot  be  collaterally  at- 
tacked because  founded  on  inaufficient  and  in- 
competent testimony. 

6.  One  of  the  parties  to  a  lease  and  bond 
for  title  having  died,  the  inatnunent  was  ad- 
missible in  evidence  on  proof  of  deceased's 
handwriting,  and  testimony  by  the  other  party 
that  the  instrument  was  executed  by  the  de- 
eeaaed,  and  that  one  of  the  witnesses  was  dead, 
and  the  other  not  to  be  found  after  diligent  in- 
quiry. 

7.  Where  a  call  in  a  deed  was  for  "a  sur- 
rey in  the  name  of  Meader,"  and  in  subsequent 
deeds  for  "a  snrrey  in  the  name  of  Meadows," 
the  bad  orthography  in  the  name,  with  no  oth- 
er facts,  could  not  produce  uncertainty  in  the 
description  of  the  land,  the  other  calls  being 
correct  and  prt^r. 

8.  In  an  action  against  the  heirs  of  a  de- 
ceased person  by  one  having  a  claim  against 
them  rdative  to  such  property,  under  2  Fasch. 
Dig.  art  5460,  a  Judgment  for  plalntifF  con- 
cludes all  who  dalm  by  inheritance  in  the  suc- 
cession of  the  deceased,  whether  inheriting  im- 
mediatdy  from  him  or  as  successors  of  those 
80  Inhoiting. 

0.  An  assignment  of  error  on  a  point  on 
which  there  is  no  bill  of  exceptions  in  the  rec- 
ord cannot  be  considered  on  appeal. 

Appeal  from  district  court,  McLenjuin 
county;   A.  0.  Prendergast,  Judge. 

Trespass  to  try  title  by  J.  R.  Sloan  and 
others,  as  heirs  of  Day  id  Sloan,  against  M. 
A  Thompson  and  others.  Judgment  for  de- 
fendants.   Plaintiffs  appeal.    Affirmed. 

The  other  facts  fuUy  appear  in  the  fol^ 
lowing  statement  by  OOLLARD.  J.: 

Appellants,  the  heirs  of  Ijavld  SloaJi, 
brought  this  suit  on  the  16th  day  of  January, 
1890,  in  form  of  trespass  to  try  title,  against 
M.  A.  Thompson  and  Jacob  Miller,  app^ 
lees,  to  recC'ver  320  acres  of  land  in  Mo- 
Iiennan  county,  patented  to  David  Sloan  on 
June  21,  lf7L  The  defendants  filed  pleas 
of  not  guilty,  three,  five,  and  ten  years'  limi- 
tation, and  claim  for  valuable  improvements. 
Plaintiffs  Phebe  B.  Swaim,  M.  M.  Smith, 
M.  B.  WUson,  and  N.  J.  Rabon  replied  to 
the  pleas  of  limitation,  setting  up  their  cov- 
erture. Judgment  was  rendered  for  the  de- 
fendants, from  which  plaintiffs  appealed. 
The  trial  commenced  on  May  17,  1890,  and 
the  cause  was  taken  imder  advisement  until 
June  17th,  when  tbe  Judgment  was  ren- 
dered. 

B.  D.  Owen,  for  appellants.  M.  Burratt, 
for  appellees. 

OOLLARD,  J.,  (after  stating  the  facts.)  Ap- 
pellants' first  assignment  of  error  is:  "The 
court  erred  In  oveiTuIing  plaintiffs'  amended 
or  second  application  for  a  continuance." 
The  brief  of  appellants  cites  page  5  of  the 
transcript  as  containing  the  application,  but 
no  part  of  it,  or  the  grounds  upon  which  it 
is  asked,  are  stated,  nor  are  we  advised  by 
the  brief  that  any  exception  was  taken  to 
the  action  of  tbe  court  On  page  5  of  the 
transcript  we  find  a  general  application  to 
continue,  which  is  the  only  one  In  the  refr 
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ord.  The  assignment  of  error  cannot  be  ap- 
plied to  this  application.  The  grounds  of  the 
applioation  not  being  set  out,  -we  cannot  see 
that  any  specific  error  is  pointed  out  In  the 
assignment  Rule  24  for  the  supreme  court 
and  courts  of  civil  appeals  requires  that  the 
assignment  specify  the  groiyids  of  err<»r  re- 
lied upon,  and  that  a  ground  of  error  not 
distinctly  spedfled  shall  be  considered  as 
waived.  Rule  25  requires  that,  to  be  distinct, 
the  assignment  must  point  out  that  part  of 
the  prociH'dings  contained  In  the  record  in 
which  the  error  complained  of  is  in  a  par- 
ticular mtinner  so  as  to  identify  it.  These 
rules  are  not  complied  with  in  the  assign- 
ment Rule  31  requires  that  to  each  one 
of  tbe  propositions  in  the  brief  there  shall 
bo  subjoined  a  brief  statement  In  substance 
of  such  proceedings,  or  part  thereof  con- 
tained In  the  record,  as  will  be  necessary 
and  sufficient  to  explain  and  support  the 
proposition,  with  a  reference  to  the  pages 
of  the  record.  This  rule  has  not  been  com- 
piled with.  ITie  object  of  this  rule  Is  to 
present  to  the  court  a  complete  statement 
of  the  matters  and  questions  Involved  in  the 
assignment  so  that  Qie  court  will  not  be 
compelled  to  search  the  record  and  extract 
from  it  such  parts  as  wUl  make  the  assign- 
ment intelligible  and  applicable,  'nie  as- 
signment of  error  must  be  considered  as 
waived.  We  call  attention  to  these  rules, 
because  they  should  be  enforced.  The  case 
before  ua  is  not  exceptional.  It  is  not  un- 
common practice  in  preparing  briefs  to  over- 
look especially  rule  31,  above  referred  to, 
the  neglect  of  which  demands  upon  the  part 
of  the  court  unnecessary  consumption  of  time 
III  the  examination  of  the  record,  and  col- 
liitlug  therefrom  the  materials  for  a  proper 
understanding  and  decision  of  the  questions 
raised.  It  will  be  presumed  that  learned 
counsel  Intended  to  waive  a  point  briefed,  In 
d'sregard  of  a  rule  so  Important. 

Appellants'  next  assignment  of  error  Is 
that  "the  court  erred  In  striking  out  plain- 
tiffs' amended  original  petition  and  blU  of  re- 
view, after  they  had  taken  leave  to  amend, 
and  had  filed  same  under  leave  of  the  court 
and  stated  that  the  proper  affidavits  thereto 
would  be  and  were  supplied  during  the  trial 
of  the  cause."  The  Judgment  of  the  court 
does  not  show  any  action  of  the  court  upon 
the  bill  of  review,  nor  Is  there  any  order  to 
that  effect  In  the  record,  or  order  showing 
leave  to  plaintiffs  to  amend  their  petition. 
We  are  not  cited  to  any  part  of  the  pro- 
eeeclings  which  shows  that  the  court's  at- 
tention was  called  to  the  bill  of  review.  In 
so  far  as  we  are  informed  by  appellants' 
brief,  there  is  no  merit  in  the  assignment 
of  error.  Besides,  the  assignment  pcrints  out 
no  speclflc  error. 

Appellants  assign  as  error  the  court's  rul- 
ing In  admitting  in  evidence,  over  their  ob- 
jections, "the  Judgment  In  the  cause  of  An- 
drew P  rather  v.  Heirs  of  David  Sloan,  in  the 
district  court  of  McLennan  county,  because 


said  Judgment  is  null  and  void,  for  It  affirm- 
atively appeal's  on  its  face  to  have  been  ren- 
dered on  June  14,  1874,  and  the  plaintiffs' 
original  petition  In  said  cause  was  not  filed 
Ull  March  20,  1875,  as  shown  by  the  petition 
and  file  mark  on  same."  Plaintiffs  proved 
iliemselves  to  be  Hm  heirs  of  I>avid  Sloan, 
deceased,  to  wbom  patent  issued  for  the 
land  in  suit  on  June  21,  1871.  I>efend£int< 
claimed  under  the  Judgment  mentioned  in  the 
assignment  of  error,  by  conveyances  from 
Pratber  and  his  assignees  to  themselves.  The 
minute  of  the  court  show  the  Judgm«t. 
number,  and  style,  the  cause  No.  2,721,  An- 
drew Prather  v.  Heirs  of  DavlA  Sloan,  date 
of  Judgment  June  14,  1874,  and  proceeds: 
"This  cause  coming  on  to  be  beard,  when 
came  the  party  plaintiff  by  his  attorney,  and. 
representing  to  the  court  that  proper  serv- 
ice had  been  made  by  publication  on  the 
defendants,  and  the  papers  and  record  also 
showing  said  facts  to  the  court,  and  the  plain- 
tiff demanding  trial,  and  It  appearing  that 
the  defendants  by  aUegation  were  alleged  to 
be  unknown,  and  no  counsd  appearing  for 
Oiem,  it  is  ordered  by  the  court  Quit  Felix  B. 
Robertson,  Esq.,  an  attorney  at  law  of  this 
bar,  be,  and  is  hereby,  appointed  as  counsel 
to  represent  the  Interest  of  said  nnknoK-n 
heirs  of  David  Sloan,  deceased,  in  this  litiga- 
tion. And  the  counsel,  having  here  a  nnonnced 
as  ready  for  trial,  submit  the  pleadings  and 
the  evidence  offered  by  the  plaintifl  to  the 
court,  a  statement  of  said  evidence  being  writ- 
ten out  filed,  and  made  part  of  the  record  In 
this  cause;  and  it  appearing  to  the  court,  after 
due  consideration,  that  the  demands  of  the 
plaintiff  were  sufficiently  estaUished  and  prov- 
en, it  la  therefore  considered,  adjud|(ed,  and 
decreed  by  the  court,"  etc,  the  Judgment  pro- 
ceeding to  quiet  the  title  of  Andrew  Prather 
to  the  320  acres  of  land  in  controversy  as  to 
tbe  heirs  of  David  Sloan,  divestiiig  title  ont 
of  them  and  vesting  the  same  in  plaintiff. 
The  statement  of  facts  does  not  show  t^i* 
date  of  the  filing  of  the  petition  In  the  fore- 
going cause,  but  a  bill  of  exceptions  allowed 
by  the  court  shows  that  It  was  filed  on  March 
20,  1875.  Tbe  affidavit  for  citation  by  publi- 
cation was  made  on  March  29,  1875.  and 
sworn  to  before  D.  R.  Gurley,  the  clerk  of 
the  court.  On  the  back  of  the  affidavit  is  a 
file  mai^,  dated  December  10,  1876.  The 
substituted  copy  of  citation  by  publication 
purports  to  have  been  Issued  on  the  27th  day 
of  August,  1875,  and  returned  on  the  20th  day 
of  January,  1876.  Immediately  preceding  the 
Judgment  offered  by  defendant  In  the  min- 
utes of  the  court  is  the  following  entry,  read 
by  defendants  in  connection  with  the  Judg- 
ment: "Tuesday  morning,  June  14th,  1876. 
Court  met  pursuant  to  adjournment  Pres- 
ent, the  same  (^cera  of  the  court  as  on  the 
preceding  day."  It  clearly  appears  from  the 
foregoing  that  the  Judgment  was  rendcn^l 
on  June  14,  1876,  upon  the  petition,  affld.ivit. 
and  procoodings  anterior  to  Qie  Judgiueni. 
and  that  the  date  1874,  instead  of  1876.  was 
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«   clerical  error,   ftrily   exidiiiaed   and   cor- 
rected by  the  record.    The  aaslgmnent  of  er- 
ror Is  not  well  taken.    It  was  not  error  to 
admit  in  evldenee  the  mluutes  of  the  court 
ahowlng  the  entry  above,  preceding  the  Judg- 
ment.   The  minutes  were  admlsalble  to  show 
the  clerical  mistake  of  date  of  the  judgment 
Appellants  say  that  the  court  erred  in  not 
Bostatnlng   their   objection   to  the   introduc- 
tion in  evidence  of  the  judgment  in  cause  No. 
2,721,  "for  the  reason  that  it  Is  null  and  vrfd, 
because  It  affirmatlTely  appears  In  the  plead- 
ings of  the  plaintlfT  Oierc^  and  elsewhere  in 
the  records  of  the  cause  No.  2,721  tliat  the 
legal  title  to  the  land  In  controversy  was  in 
the  defendants  therein,  the  heirs  of  David 
Sloan,  for  which  reason  the  plaintiff  in  said 
cause  was  not  entitled  to  maintain  a  bill  to 
remove  a  doud  upon  his  title,  and  to  have 
the  legal  title  of  the  said  heirs  canceled." 
Plaintiffs   offered    the   original   petition   ot 
Prather  in  cause  No.  2,721,  "which  showed," 
am  stated  in  statement  of  facts,  "that  the  le- 
gal title  to  the  land  was  in  David  Sloan  or 
his  heiis  when  said  suit  was  Instituted,  the 
plaintiff  tho'ein  alleging  that  the  said  land 
was  patented  to  said  David  Sloan,  and  asked 
judgment  divesting  all  title  out  of  said  heirs, 
and   vesting  the  same  in  himself,  (the  said 
Andrew  P  rather,)  and  removing  all  clouds 
upon  his  title  to  said  land."    The  amended 
petition  in  cause  No.  2,721  alleged  that  David 
aoan  died  leaving  heirs,  sncoessois,  and  le- 
gal representatives,  to  whom  descended  what- 
ever estate  in  the  property  In  controversy  he 
(Sloan)  bad  or  acquired  In  the  land  by  virtue 
of  the  patent  issued  to  him.    In  this  state, 
under  our  blended  syst^n  of  law  and  equity, 
one  holding  an  equitable  title  to  land  may 
maintain  an  action  of  trespass  to  try  title  or  to 
remove  clouds  from  title.     We  are  not  em- 
barrassed with  the  rules  of  courts  of  equity 
as  to  equitable  titles,   but  our  courts  have 
jurisdiction  to  entertain  proceedings  invcAv- 
ing  both  law  and  equity,  and  to  grant  relief 
according  to  the  nature  of  the  case.    The  real 
title  to  land,  whether  it  be  legal  or  equitable,' 
can  be  asserted  in  our  district  courts,  and 
such  relief  granted  as  the  parties  are  en- 
titled to.     Thomson  v.  Locke,  66  Tex.  383, 
1  S.  W.  Rep.  112;  Hardy  v.  Beaty,  84  Tex. 
569,  19  S.  W.  Rep.  778. 

In  Oils  connection  we  may  say,  in  answer 
to  other  assignments  of  error,  that  the  suit 
of  Prather  v.  Heirs  of  Sloan  was  not  an  ac- 
tion in  pei-sonam;  it  was  an  action  for  land, 
involving  the  title  to  the  land  in  controversy 
In  this  suit  It  was  an  action  for  the  land, 
and  to  remove  clouds;  but  had  it  been  only 
to  remove  clouds,  it  would  still  be  an  action 
involving  title  to  land,  cognizable  in  our 
courts,  and  a  proceeding  in  rem.  Our  courts 
have  the  power  to  settle  titles  to  land  within . 
onr  state,  and  obtain  jurisdiction  for  such 
purpose  by  suit  for  the  land  or  involving 
title  to  the  land,  obtaining  service  upon 
the    parties    Interested    by    publication    as 


provided  by  our  statutes.  The  law  was 
so  declared.  If  it  had  not  been  before,  by  the 
case  of  Hardy  v.  Beaty,  supra.  A  state  is 
allowed  to  settle  titles  to  lands  within  its 
territory,  even  against  nonresident  defend- 
ants or  unknown  heirs,  and  the  state  has  tlie 
right  to  prescribe  the  procedure  and  methods 
by  which  such  results  are  accompliMied. 

It  Is  next  Insisted  that  the  court  below 
erred  in  not  excluding  the  judgment  in  cause 
No.  2,721,  because  it  is  null  and  void,  "for 
the  reason  that  the  record  in  the  cause  shows 
afllrmatlvely  that  plaintiff  therein  knew  Da- 
vid Sloan  personally  prior  to  his  death,  and 
either  knew  the  heirs  of  David  Sloan  per- 
sonally, or  could  have  easily  ascertained 
their  names  and  places  of  residence  by  in- 
quiry, so  as  to  have  bad  them  personally 
served  with  process;  and,  the  said  Prather 
having  such  knowledge,  judgment  In  his  fa- 
vor and  against  said  heirs,  based  upon  serv- 
ice by  publication  upon  them,  is  null  and 
void."  Andrew  Prather  testified  in  cause 
No.  2,721,  "I  knew  him  [David  Sloan]  per- 
sonally In  Navarro  county,  I  think."  The 
proceedings  in  the  cause  show  that  Sloan 
died  leaving  heirs.  If  it  should  be  admitted 
that  the  judgment  could  be  attacked  in  a 
collateral  proceeding  for  the  cause  alleged, 
it  does  not  appear  that  the  cause  existed. 
The  record  in  the  case  of  Prather  v.  Sloan 
does  not  show  the  fact  stated. 

Appellants  insist  that  the  affidavit  for 
service  by  publication  in  that  cause  was  not 
sufficient,  and  therefore  the  judgment  was  a 
nullity.  The  affidavit  is  as  follows:  "No. 
2,721.  Andrew  Prather  v.  Heirs  of  David 
Sloan.  This  day  personally  appeared  before 
me  J.  Rice,  agent  of  the  plaintiff  in  the 
above-entitled  cause,  who,  being  duly  sworn, 
says  that  the  names  and  residences  of  the 
heirs,  successors,  or  legal  representatives  of 
David  Sloan,  parties  to  said  suit  are  un- 
known to  affiant  J.  Rice.  Sworn  to  and 
subscribed  before  me,  this  the  29tb  day  of 
March,  29,  1875.  [SeaL]  D.  R.  (Jurley, 
01k,  D.  O.  McL.  Oo."  The  affidavit  is 'in 
terms  of  the  statute.  Pasch.  Dig.  art  5460; 
Rev.  St  art  1236.  It  was  not  -necessary, 
as  appellants  suppose,  that  the  affidavit 
should  disclose  what  or  that  any  diligence 
was  used  to  ascertain  the  names  and  resi- 
dences of  the  heirs.  If  it  should  be  held 
that  the  affidavit  was  insufflciait,  the  judg- 
ment could  not  be  attacked  collaterally  for 
that  reason.  Hai-dy  v.  Beaty,  supra;  Tread- 
way  V.  Bastbum,  57  Tex.  20O;  Russell  v.  Far- 
quhar,  65  Tex.  361.  The  judgment  affirma- 
tively finds  that  "proper  service  had  been 
made  by  publication  cm  tiie  defendants." 
This  is  conclusive  of  all  questions  as  to  serv- 
ice, as  to  publication  of  citation  for  the 
proper  length  of  time,  retiu-n,  and  every  oth- 
er essential  to  make  and  complete  service 
by  publlcatl<».  Assignments  of  error  di- 
rected to  the  return  of  citation  and  other 
matters  as  to  service  are,  therefore,  not  well 
takot. 
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Appellants  contend  tbnt  the  judirmcnt 
should  not  have  been  admitted  and  consid- 
ered by  the  court,  because  it  was  founded 
upon  insufficient  and  incompetent  testimony, 
— the  uncorroborated  testimony  of  Andrew 
Prather  tltat  David  Sloan  had  transferred 
his  certificate  for  320  aeries  of  land  to  James 
Lodcridge,  and  that  Lo'dtridge  had  traim- 
ferred  the  same  to  him,  (Prather.)  The 
facta  upon  which  the  Judgment  was  ren- 
dered are  not  in  the  record  before  us,  except 
as  m«itloned  in  a  bill  of  exceptions  allowed 
api>ellant8.  Without  deciding  that  the  evi- 
dence was  or  was  not  sufficient  to  authorize 
the  judgment.  It  must  be  held  that  the  judg- 
ment cannot  be  questioned  for  audi  reason 
in  this  proceeding. 

Error  is  assigned  to  the  admission  in  evi- 
dence by  the  court  of  a  lease  and  bond  for 
title  from  Andrew  Prather  to  G.  W.  Brum- 
fleld  upcm  the  ground  that  "the  execution 
thereof  as  to  the  said  Pratlier  was  not  duly 
proven."  Defendant  Jacob  Miller  deraigned 
title  to  80  acres  of  the  land  in  dispute  from 
Andrew  Prather,  <me  of  his  conveyanoes  be- 
ing the  bond  for  title  mentioned  in  the  as- 
signment of  error.  Tliis  title  bond  was  not 
executed  by  Prather,  but  by  bis  agent,  J. 
Rice,  who,  by  written  power  of  attorney  fi*om 
Prather,  had  full  power  to  sell  or  make  bond 
for  title  to  the  land  in  controversy.  The 
lease  and  bond  for  title  were  In  one  instrii- 
ment,— a  joint  contract  signed  by  Rice  as 
agent  fbr  Prather,  and  by  Brumfleld,— and 
was  attested  by  W.  O.  Wilson  and  R.  Calla- 
way. Brumfleld  testified  to  the  execution  of 
the  bistrument  by  Rice;  that  CaBaway  was 
dead;  and  that  be  had  made  diligent  in- 
quiry for  Wilson,  and  that  he  could  not  hear 
of  him  after  December,  f  1881;  that  at  that 
time  he  (Brumfleld)  went  to  Navarro  coimty, 
where  Wilson  lived,  and  got  him  to  prove 
up  the  instrument,  but,  the  certificate  of 
proof  being  illegal,  he  went  there  again 
shortly  after,  and  could  not  hear  of  his 
whereabouts,  though  hei  made  diligent  in- 
qufty.  It  was  slKtwn  that  Rice  was  dead. 
John  A.  Harrison  testified  that  he  was  a 
brother-in-law  to  Rice;  Imew  his  handwrit- 
ing and  signature;  and  that  the  contract, 
the  signatures  of  Rice  and  of  Prather,  were 
in  Rice's  handwriting.  The  proof  made  sat- 
isfies the  demands  of  the  law,  and  accounts 
tor  the  absence  of  the  subscribing  witness- 
es; and  It  was  not  error  to  admit  the  instru- 
ment 1  Greenl.  Bv.  572.  The  decision  of 
this  question,  and  others  in  regard  to  title 
of  defendants,  Is  not  Important,  because,  !f 
we  are  correct  in  holding  that  the  Judgment 
in  cause  No.  2,721  was  conclusive,  and  passed 
the  title  to  Prather,  plalf^^ffs  could  not  re- 
cover m  tills  suit,  the  ti^e  having  been  di- 
vested out  of  them  by  that  decree. 

But  we  will  briefly  notice  other  assign- 
ments properly  presented.  Appellants  con- 
tend that  the  court  erred  in  admitting  the 
deed  flrom  M.  Surratt  to  W.  B.  Thompson, 
the  execution  thereof  not  being  proven.    The 


deed  conveyed  80  acres  of  the  land  In  salt. 
Rice,  as  agent  of  Prather,  Isad  conveyed  the 
land  to  Surratt  Defendant  M.  A.  Thomp- 
son is  the  surviving  wife  of  W.  B.  Thomp- 
son. The  deed  was  admitted  as  ft  recorded 
instrument  It  was  objected  to  liecause  the 
certiflcate  of  acknowledgment  does  not  show 
that  the  grantor  was  known  to  the  notary 
tailing  the  acknowledgment  The  deed  was 
executed  on  August  3,  1876,  and  filed  and 
recorded  April  6,  1877.  The  time  of  the 
aclmowledgmait  does  not  appear,  but  It  must 
have  l>een  between  the  date  of  the  deed  and 
its  record.  At  that  time  the  statute  did  not 
require  the  oeMflcate  of  tlie  officer  taking  an 
acknowledgment  to  a  deed  to  show  that  the 
grantor  was  Joiown  to  him.  Watkins  v.  Hall. 
57  Tex.  1. 

Hie  next  assignment  of  error  Is  that  "the 
court  erred  in  admittliig:  in  evidence  the 
tliree  deeds,— one  from  Andrew  Prather  to 
Rice,  dated  March  1,  1877;  and  one  from 
O.  W.  Brumfleld  to  W.  B.  Thompson,  dated 
Octobw  27,  1886;  and  one  from  W.  B.  and 
Kate  Thompson  to  Jacob  Miller,  dated  Bep- 
temba-  21,  1889."  Tlie  assignment  is  too 
general,  but  could  not  be  anstzilned  tf  more 
specific.  The  statem«it  by  appdlants  upon 
the  p<^t  is  that  "each  of  these  deeds  was 
objected  to  on  account  «t  the  uncertainty 
and  insufficiency  of  the  deeeription  of  the 
land,  it  being  descrilied  as  follows:  "Begin- 
ning at  the  original  beginning,  comer  of  said 
David  Sloan  survey,  188  varas  B.,  30  B.,  from 
the  N.  E.  comer  of  a  320-Bcre  survey  in  tlie 
name  of  — —  Meader,  (ttiis  name  is  spelled 
Header  In  flist  deed  mentl<»ed,  and  Meadows 
In  second  and  tldrd  deeds  mentlofied,]  a 
stake,  whence  two  post  oalu  bear  N.,  8^ 
varas;  thence,'  etc.,  with  prcqter  calls  back 
to  the  beginning."  We  cannot  understand 
how  the  call  for  the  Meader  or  the  Meadows 
survey,  or  the  bad  orthography  in  the  name, 
with  no  other  facts,  could  produce  nnoet^ 
tainty  in  the  description  of  the  land,  the 
otlier  calls  being  correct  and  proper.  The 
beglmiing  comer  of  the  Sloan  will  fix  tlie 
beginning   comer   of   the   survey    conveyed. 

The  next  assignment  of  error  is  that  "the 
court  erred  in  rendering  Judgment  against 
platntllfs  for  the  interest  in  said  320  acre» 
of  land  that  they  inherited  from  tixeir  de- 
ceased brothers  and  sisters,  who  died  be- 
tween the  date  of  the  death  of  David  Sloan 
and  the  institution  of  the  suit  against  them 
by  the  said  Andrew  Prather."  "David  Sloan 
died  about  1855.  Andrew  Prather  Instituted 
suit  against  David  Sloan's  heirs  in  1875.  Be- 
tween 1855  and  1875,  several,  to  wit  Alex- 
ander, Archey,  and  Jotm,  of  the  diildrai  of 
David  Sloan,  died,  and  their  brothers  and 
sisters  inherited  from  them  their  Interpsts  Id 
said  land."  We  are  <dted  to  no  authority 
upon  this  assignmpnt.  Our  opinion  Is  that 
all  persons  claiming  by  inheritance  in  the 
succession  of  David  Sloan  were  concluded  by 
the  judgment,  whether  Inheriting  Immediately 
from  him  or  as  successors  of  those  so  ia- 
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berltlng.  This  seems  to  be  the  object  of 
the  statute.  It  aathorizes  the  action  against 
the  heirs  of  the  deceased  person,  their  heirs 
or  legal  representatlTes,  as  the  heirs  of  their 
ancestor,  describing  them  by  his  name.  2 
PasdL  Dig.  art  5460. 

llie  next  assignmoit  of  error  is  too  gen- 
eral. It  merely  says:  "The  court  erred  In 
overruling  plaintiffs'  motion  and  amended 
motion  for  a  new  trial." 

The  last  assignment  of  error  is  that  "the 
coort  erred  in  not  filing  among  the  papers 
his  conclusiiMts  of  law  and  fact,  as  requested 
in  t^alntiffs'  motion,  and  to  wtilch  motion 
the  attention  of  the  coort  was  called  in  open 
court."  We  are  referred  by  appellants'  brief 
to  iMge  13  of  the  transcript  for  the  facts 
stated  in  the  assignment.  On  that  page  we 
find  <Hily  a  motion  requesting  the  filing  of 
oonclnslons  of  law  and  fact  It  does  not 
appear  that  the  motion  was  insisted  on,  or 
was  called  to  the  attention  of  the  court,  nor 
l8  there  any  bill  of  ezceptloDS  upon  the 
p<rint  in  the  record.  In  sudi  case  we  can- 
not say  that  there  was  error.  Without  a 
Mil  of  exceptions,  we  cannot  consider  the 
assignment  Hess  r.  Dean,  66  Tex.  663, 
2  S.  W.  Bep.  727;  CotuDa  T.  Ooggan.  77 
Tex.  S2,  13  a  W.  Bep.  7^  Flalnttffs'  title 
failed  l^  the  recoreiy  in  the  cause  of  Prather 
against  the  heim  of-  David  Slocui,  and,  hav- 
ing no  title,  there  was  no  error  In  the  judg- 
ment of  the  court  below  in  favor  of  the  de- 
fendants, who  deralgned  title  to  all  the  land 
sued  for  from  Prather.  The  Judgment  of 
ttbe  lower  court  Is  affirmed. 


LUCKEY  T.  WA.BBEN  et  al. 

(Court  of  Civil  Appeals  of  Tens.    Oct  25, 
1893.) 

Appcai/— Reqt-isrrss  — Noncx. 

The  court  of  dvil  appeals  h»s  no  juris- 
diction to  try  a  case  where  the  transcript  fail* 
to  show  that  notice  of  appeal  was  given  in  the 
eonrt  below,  ai  required  by  Bev.  St.  art.  1387. 

Appeal  from  Travis  county  court;  William 
Von  Boaenburg,  Judge. 

Action  between  J.  F.  Lnckey  and  J.  K. 
WarrMi  and  others.  Judgment  for  Warren 
and  otb«-s.  Lackey  appeals.  Appeal  dis- 
missed. 

Walton,  Hm  ft  Walton  and  L.  A.  HiU,  for 
appeXIant    Geo.  F.  Peodcxter,  for  appellees. 

KBY,  J.  In  this  case  the  transcript  fails 
to  show  that  notice  of  appeal  was  given  ia 
the  court  below,  as  required  by  article  1387 
of  the  Bcvlsed  Statutes.  For  this  reosoD, 
this  court  has  no  Jurisdiction  to  try  the  case. 
Lyell  V.  Gundaloupe  Co.,  28  Tex.  58;  Mc- 
Lane  ▼,  Bussell,  29  Tex.  129;  Bonuer  v.  Fer- 
rcll,  22  S.  W.  Bep.  418,  fdecldod  by  this  court 
at  Its  last  term.)  It  follows  that  the  npi>eal 
must  be  dismissed. 


BBOWN  St  al.  v.  SHANNON  et  al. 
(Court  of  CSvll  Awx.als  of  Texas.    Oct  25, 

188a) 
Appeal  from  Bell  county  coturt;  John  M. 
Furman,  Judge. 

Action  between  J.  P.  Shannon  &  Co.  and' 
J.  D.  Brown  and  others.  E'rcwn  a  Judgment 
fbr  J.  P.  Shannon  &  Co.,  Brown  and  others 
ai>peal.    Affirmed. 

A  M.  Montelth,  for  appellants.  Alexander 
&  Campbell,  for  appellees. 

FISHBB,  a  J.  We  find  no  reversible  er^ 
ror  in  the  reccwd,  and  the  Judgment  of  the 
court  below  is  affirmed. 


ALDEBSON  v.  GULF.  C.  &  S.  F.  UY.  CO.* 

(Coart  of  CiTll  Appeals  of  Texas.    Oct  25, 

1883.) 

Rahjsoab  Companies  —  Dbtsntion  ov  Fksish*- 
Ayj>  Biix  op  Lading — Damases. 

1.  An  exception  is  properly  snstained  to- 
that  part  of  a  pedtion  whioii  seelcs  to  recover 
of  a  railroad  company  the  statutory  penalty  for 
failnre  to  deliver  freight  at  the  place  of  desti- 
DBtioa,  the  penalty  being  fixed  bv  the  amount 
of  charges  due  as  shown  by  the  bill  of  lading, 
and  the  petition  alleging,  and  the  bill  of  lading 
showing,  that  there  were  no  diarges  due. 

2.  Exception  was  slso  properly  sustained  to- 
the  claim  of  the  petition  for  damogea  based  on 
the  allegatioa  that,  by  reasou  of  defendant's 
failnre  to  deliver  Inmber,  plaintiff  was  unable- 
to  build  a  house  for  which  she  would  have  re- 
ceived certain  rent,  this  being  too  remote. 

3.  A  petitioo  alleging  that  defendant's 
agent  wrongfully,  willfully,  and  wantonly  took 
possession  of  nnd  withheld  a  bill  of  lading  oa 
which  lumber  was  shipped  to  pltiintiff.  and  that 
the  agent's  acts  were  authorized  nnd  ratified  by 
defendant  states  a  tort  for  which  Bctnal  and* 
exemplaiy  damages  may  be  reooversd. 

Appeal  from  district  coiu-t,  McLennaik 
county;  A.  C.  Prendergast  Special  Judge. 

Action  by  Emma  Alderson  against  the- 
Gulf,  Colorado  &  Santa  Fe  BaUway  Com- 
pany for  failiure  to  deliver  freight  and  fwr 
detention  of  a  bill  of  lading.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

J.  W.  Terry  and  C.  K.  Lee,  for  appellant 
S.  L.  San)nel<i  and  Williams  &  Evans,  for 
appellee. 

KEY,  J.  The  trial  court  did  not  err 
in  sustaining  the  exception  to  that  portion  of 
the  plaintiff's  petition  wherein  she  sought  to 
recover  the  statutory  penalty  for  faUure  to- 
deliver  the  lumber  to  the  plaintiff's  agent  at 
Crawford,  Tex.,  the  place  of  destination. 
The  amount  of  such  penalty  is  to  be  de- 
termined by  the  amoimt  of  freight  charges, 
due,  as  shown  by  the  bill  of  lading.  In  this 
case  the  bill  of  lading  did  not  show  that 
any  freight  charges  were  due,  and  the  plain- 
tiff stated  In  her  petiUon  that  all  freight 
charges  had  been  prepaid.  Bchloss  v.  Bail- 
way  Co.,  85  Tex.  eOl,  22  S.  W.  Bep.  1014. 

Kor  did  the  court  err  in  sustaining  the  ex- 
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ceptlon  to  plaintiff's  claim  for  damages  based 
upon  tbe  allegation  that,  because  of  defend- 
ant's failure  to  deliver  tbe  lumber,  she  was 
unable  to  build  a  bouse  for  which  she  would 
hare  received  $25  per  month  rent.  This  was 
too  remote. 

It  Is  contended,  in  behalf  of  the  railway 
company,  that  its  exceptions  to  that  portion 
of  the  plaintiff's  petition  claiming  $100  ac- 
tual, and  $500  exemplary,  damages  for  the 
willful  and  wrongful  act  of  defendant's 
agent  In  taking  possession  of  and  withhold- 
ing the  bill  of  lading  upon  which  the  lumber 
was  shipped,  sliould  have  been  sustained. 
Of  course,  as  contended  by  counsel  for  the 
railway  company.  If  these  exceptions  were 
well  taken,  the  district  co'urt  was  without 
Jurisdiction,  because  eliminating  these  items 
and  those  stricken  out  by  the  court  would 
leave  the  amount  Involved  less  than  $500. 
We  think,  however,  that  the  court's  ruling 
■on  the  pleading  In  question  was  correct.  The 
petition  charge<l  that  the  acts  of  the  defend- 
ant's agent  coiuplained  of  were  wrongful, 
willful,  and  wanton,  and  tliat  they  were  au- 
thorized and  ratified  by  the  defendant.  If 
the  averments  of  the  petition  were  true, 
they  constituted  an  actionable  tort,  for 
which  both  actual  and  exemplary  damages 
might  be  recovered.  Craddock  v.  Gk)odwln, 
54  Tex.  578;  Sedg.  Dam.  if  363,  366;  1 
White  &  W.  Civil  Gas.  Ct  App.  f{  415,  763; 
2  White  &  W.  Civil  Cas.  Ct.  App.  8  453;  and 
a  White  &  W.  Civil  Cas.  Ct.  App.  f  154.  The 
bill  of  lading  in  question  was  property,  and, 
although  It  did  not  show  on  Its  face  that  It 
secured  any  right  to  the  plaintiff.  It  was 
transf^red  in  due  form  to  A.  J.  Robertson, 
b.&:  agent  acting  for  her,  and  it  was  evi- 
dence, at  least  against  the  Southern  Pacific 
Railway  Company,  of  valuable  rights  to  the 
.plaintiff;  and  the  taking  and  withholding  of 
it  from  her  for  six  months  without  her  con- 
sent was  an  invasion  of  a  legal  right,  for 
which  she  could  maintain  an  action  for  dam- 
ages. 

The  court  rendered  judgment  for  the  plain- 
tiff for  $213.37,  the  value  of  the  lumber  and 
Interest.  The  evidence  sustains  the  Judg- 
ment After  considering  all  assignments  of 
-error,  we  conclude  that  no  grounds  for  re- 
versal are  shown.  The  Judgment  of  the 
court  below  Is  affirmed. 


<3ULF.  a  &  S.  F.  RY.  CO.  v.  BROWN. 

(Oonrt  at  Civil  Appeals  of  Texas.    Oct  25, 

1893.) 

ACOIDEMT  AT  STATIONS  —  JUMPIKO  FBOM  MoVINa 
TRAIH  —  CONTRIBUTOBT  NSOLIOBNCB  —  IXSTBUO- 
TIOMS  OK  NbGLIOENOE — CaBE  OF  InJUBT. 

1.  Whether  it  was  contribatory  negligence 
for  a  passenger,  at  the  direction  of  a  brake- 
m.on,  to  jnmp  off  a  train  at  a  station,  in  the 
dark,  while  the  train  was  moTing,  is  a  question 
for  th*  jnry,  the  speed  of  train  not  being 
inch  88  to  make  apparent  the  danger  of  jump- 
ing from  it. 

2.  The  duty  of  a  carrier  to  a  passenger  be- 


ing to  exercise  the  highest  degree  of  care,  Ic 
could  not  complain  of  the  failnre  of  the  coiirt 
to  define  "neglig«ice,"  as  relating  to  its  dnij. 
3.  The  fact  that  plaintiff  used,  and  applied 
to  his  hurts,  a  patent  mediciue,  is  not  evidenc* 
of  a  want  of  care  in  treating  his  iojuiy,  there 
being  no  evidence  as  to  tbe  catativ*  qoalitiei 
of  the  medicine, 

Error  from  district  court,  McLiennan  coun- 
ty; U  W.  Goodrich,  Judge. 

Action  by  J.  W.  Brown  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company  for 
personal  injuries.  Judgment  for  pUdntlff. 
Defendant  brings  error.    Affirmed. 

The  other  facts  fully  appear  in  tbe  follow- 
ing statement  by  FISHER,  G.  J.: 

Plaintiff  alleged  that,  as  a  passenger,  he 
got  aboard  defendant's  south-bound  train  at 
Morgan,  with  the  Intention  of  going  to  Mc- 
Gregor, on  19th  January,  1S90.  That  both  of 
said  places  were  regular  stations,  and  that 
he  paid  fore,  etc.  That  just  before  the  train 
reached  McGregor  the  name  of  the  station 
was  called  oat  and  he  prepared,  with  dili- 
gence, to  get  ok,  but,  before  he  oonld  aligbt. 
the  train  had  stopped,  and  again  started,  not 
having  stopped  as  long  as  30  seconds.  That 
he  asked  defendant's  brakeman  on  said  train 
If  that  was  tbe  depot,  or  place  to  get  off. 
Being  answered  that  it  was,  tbe  said  brake- 
man  then  took  bold  of  plaintiff's  sleeve,  and 
told  him  to  get  off.  That,  at  the  time  plain- 
tiff was  so  told  to  jump  off,  the  train  wm 
moving,  apparently,  slowly.  That  th»e  were 
no  lights  at  said  depot.  That  when  plalntilf 
jumped  from  said  train,  which  was  Immedi- 
ately upon  his  being  advised  and  directed  so 
to  do  by  said  brakeman,  It  appeared  to  him 
that  It  would  be  safe  to  do  so,  and  that  but 
for  the  direction  to  alight  by  defendant's 
agent  and  but  for  It  appearing  safe  to  alight, 
to  plaintiff,  he  would  not  have  done  so.  The 
defendant  made  no  effort  to  stop  said  train. 
but  simply  directed  appellee  to  jump  off. 
That  appellant's  platform,  at  the  time  plain- 
tiff jumped,  owing  to  want  of  proper  li^ts. 
appeared  to  be  the  prairie.  That  he  struck 
the  platform  on  Ms  shoulder,  breaking 
his  shoulder  and  collar-bone,  by  reason  of 
which  he  suffered  damage  In  amount,  to  lo^s 
of  time,  $50;  expenses  in  medical  treatment. 
$5;  physical  Injury  and  mental  snfferin!;, 
$10,000.  Defendant  besides  a  general  denial 
pleaded  contributory  negligence;  that  the 
negligence  imputed  to  defendant  was  not 
the  proximate  cause  of  the  Injury;  and  that 
plaintiff  had  not  secured  proper  treatment  or 
taken  proper  care  of  himself,  thereby  aggra- 
vating his  injuries.  A  Jury  trial  resulted  in 
a  verdict  for  plaintiff,  in  amount,  $3362,  for 
which  judgment  was  rendered. 

Alexander  &  Clai-k  and  J.  W.  Terry,  for 
plaintiff  in  error.  Clark,  Dyer  &  Balllnger, 
for  defendant  In  error. 

FISHER,  C.  J.,  (after  staUng  the  facts.) 
We  find  that  the  appellee  was  a  passenger  oo 
board  the  appellant's  train  when  Injured,  as 
alleged,  and  that  he  was  Injured  without 
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fault  or  negligence  upon  bis  part.  In  the 
manner  and  form  as  stated  In  bis  petition, 
by  reason  of  the  negligent  conduct  of  tbe  ap- 
pellant,  as  stated  in  the  petition,  and  that 
the  appellant  was  guilty  of  negligence  in  its 
conduct  towards  appellee,  as  alleged,  and 
that  the  verdict  of  the  Jury  is  supported  by 
the  evidence,  and  that  there  is  no  evidence  in 
the  record  showing  that  tbe  appellee,  after 
he  received  said  injuries,  did  not  use  proper 
care  and  caution  in  tbe  cure  of  himself. 

There  is  no  merit  in  appellant's  third  and 
fourth  assignments  of  error,  and  the  evidence 
of  tbe  witness  Albright,  objected  to,  is  barm- 
less.  The  court  excluded  that  part  of  bts 
evidence  in  which  he  undertoolc  to  give  bis 
opinion  as  to  the  duties  of  the  conductor. 
He  did  not  testify  that  tbe  conductor  was 
present,  and  stated  that  he  did  not  know 
whether  the  conductor  was  there  or  not. 

Our  flndings  of  fact  dispose  of  tbe  Seventh 
assignment  of  error.  The  question  of  con- 
tributory negligence,  under  tbe  circumstan- 
ces, was  a  question  for  tbe  Jury.  The  train 
was  not  going  at  such  a  rate  of  speed  that 
would  render  the  danger  of  leaping  from  it 
obvious  and  apparent.  It  was  a  question  of 
fact,  for  the  Jury,  and  tbe  evidence  supports 
their  verdict  in  this  respect 

We  do  not  thiulc  there  is  any  merit  in  tbe 
contention  that  the  charge  of  tbe  court  is 
erroneous  because  it  falls  to  define  "negli- 
gence," nor  Is  It  subject  to  the  objection  that 
it  does  not  inform  the  jury  under  wbat  cir- 
(.■umstances  they  may  find  for  tbe  appellant, 
or  for  the  appellee.  The  charge  did  not  spe- 
riflcaUy  define  "negligence,"  as  relates  to  the 
duty  of  the  appellant,  but  Instructed  the  Jury 
that  tbey  could  only  find  for  tbe  plaintitr  "if 
they  found  from  tbe  evidence  tliat  said  inju- 
ries were  caused  wholly  by  the  negligence  of 
the  defendant,  as  alleged  by  phUntiflT."  The 
petition.  In  terms,  alleged  the  acts  consti- 
tuting the  negligent  conduct  of  tbe  appel- 
lant, and  alleged  that  such  acts  were  negli- 
gence upon  the  part  of  tbe  appellant  But  it 
seems  to  us,  if  it  is  tbe  duty  of  tbe  trial 
court  in  cases  of  this  characto:,  to  define 
"negligence,"  in  its  charge  to  tbe  Jury,  that 
file  failure  to  do  so  in  this  case  was  barm- 
less  error,  of  which  the  appellant  cannot 
complain.  The  charge  defined  the  extent  of 
care  imposed  upon  tbe  appellee,  and  gave  to 
the  jury,  in  efTect,  a  definition  of  "contribu- 
trnry  negligence."  Tbe  duty  to  be  observed 
by  the  appellant  in  Its  conduct  to  its  pas- 
sengers is  the  highest  degree  of  care;  and, 
if  the  charge  had  defined  the  negligence  of 
the  carrier  that  would  make  it  liable,  it 
Tvould  have  Imposed  upon  it  tbe  high  degree 
o(  care  exacted  by  tbe  law.  Tbe  fafiure  to 
define  tbe  degree  of  care,  when  tbe  highest 
is  imposed  by  law  upon  the  carrier,  could  not 
well  be  a  matter  of  complaint  by  the  appel- 
lanti  but  ml£^t  be  reversible  error  if  tbe  ver- 
dict had  gone  against  the  plaintiff,  and  be 
had  complained  of  the  charge  for  that  rea- 
son. But  tbe  facts  in  tbis  case  clearly  show 


I  that  the  appellant  was  wanting  in  ordinary 

'  care,  in  its  conduct  towards  the  appellee,  and 

.  was  guilty  of  negligence  in  the  manner  stat- 

I  ed;  and,  under  tbe  cU-cumstances,  we  do  not 

I  see  how  the  failure  of  the  court  to  instruct 

tbe  jury  as  to  higher  degree  of  care  upon 

the  part  of  appellant— which  be  should  have 

instructed  tb^m.  If  he  bad  charged  upon  tbis 

subject— could  l>e  reversible  error. 

Tbe  sixth  and  seventh  assignments  of  error 
are  too  general  to  be  considered.  Tbe  ninth 
assignment  of  error  is  not  well  taken,  be- 
cause there  are  no  facts  tn  the  record  that 
would  warrant  tbe  court  In  submitting  the 
issue  stated  in  appellant's  special  charge,  re- 
quested and  refused.  There  is  no  evidence 
showing  that  the  appellant  did  not  exercise 
reasonable  care  and  caution  in  the  cure  of 
himself.  The  fact  that  he  used,  and  applitMl 
to  his  hurts,  a  patent  medicine,  is  not  evi- 
dence of  the  want  of  care  in  treating  his  In- 
juries. A  patent  medicine  may  or  may  not 
be  a  cm-atlve  ogent  There  ou^t  to  be  some 
evidence  upon  tbis  point  before  an  issue  of 
fact  is  raised.  Tbe  Judgment  of  tbe  court  be- 
low is  affirmed. 


YOAKUM  et  ai.  v.  RIOHARD8.1 

(r-Mirt  of  Civil  Appeals  of  Texas.    Oct  2S, 
1893.) 

Appeal  from  McLennan  county  court;  E. 
T.  SeiTall,  Judge. 

Action  between  S.  L.  Bicbards  and  B.  F. 
Yoakum  and  J.  S.  McNamara.  From  a 
Judgment  for  Rloliards,  Yoakum  and  McNam- 
ara appeal.     Affirmed. 

John  T.  Duncan,  for  appellants.  W.  H. 
Pray,  for  appellee. 

PISHBB,  0.  J.  We  find  no  reversible  er- 
ror in  the  record,  ond  the  Judgment  of  tbe 
court  below  Is  affirmed. 


FRBELAPfD  t.  GULF.  0.  &  S.  F.  RY.  CO. 

(Court  of  Civil  Aw)eals  of  Texas.    Oct  25. 
1893.) 

Appeal  from  district  court,  McLennan  coun- 
ty; Lu  W.  Goodrich,  Judge. 

Action  by  J.  P.  Freeland  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company. 
From  a  judgment  for  defendant,  plaintiff 
appeals.     Reversed. 

Robertson  &  Davis,  for  appellant  J.  W. 
Terry,  for  app-jilee. 

FISHER,  C.  J.  The  court  below  instructed 
the  Jury  as  follows:  "There  being  no  evi- 
dence before  you  connecting  the  defendant 
with  the  wrongs,  injuries,  and  trespasses  al< 
leged  in  plaiutiil's  petition,  you  are  instruct- 
ed to  return  a  verdict  for  tbe  defendant" 
This  charge  is  assigned  as  error.  Olie  ver- 
dict of    tbe  Jury  was    in  response  to  the 
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charge.  We  will  not  go  into  the  facts  of 
this  case,  nor  will  we  at  this  time  express 
an  opinion  na  to  the  evidence.  But  we 
think,  from  all  of  the  facts  disclosed  by  the 
CTldence,  that  It  was  a  question  for  the  Jury 
to  determine  whether  or  not  the  appellee 
was  connected  with  the  trespaases  and 
wrongs  alleged  In  the  appellant's  petition. 
The  court  should  have  left  this  issue  to  ttie 
determination  of  tlie  Jury.  Ite  Judgment 
of  the  court  below  la  reversed,  and  the  cause 
remanded. 


DRAlvE  et  al.  t.  STATE. 

(Court  of   Civil   Appeals   of   Texas.    Oct.  25, 

18Ki.) 

IiiQOOK  Laws — Bjipeii/— Ai.i.owixa  Mihorb  on 

F££MI8E9. 

The  liquor  law  of  1893,  expresily  r^eal- 
Ing  all  parts  of  acts  inconsistent  there-wltn  ty 
making  It  a  'breach  of  a  retail  liquor  dealer's 
bond  to  permit  a  mhwr  to  enter  and  remain 
on  the  preinioes,  only  where  the  liquors  are 
kept  for  sale  "to  be  drunk  on  the  premises," 
repeals  the  provision  of  the  liquor  law  of  1S87, 
making  it  a  breach  of  die  bond  to  allow  a  minor 
on  the  premises,  though  liquors  are  kept  for 
sale  merely  to  be  carried  away  and  used. 

On  reheiiring.  Reversed.  For  former  re- 
port, see  23  S.  W.  Rep.  398. 

JAMES,  C.  J.  Tbla  appeal,  decided  at  tbls 
term  in  favor  of  appeal,  is  sow  before  as  on 
a  motion  fer  rehearing.  One  vt  the  gnrands 
l8  that  the  evidence  was  not  sufficient  to  an- 
thorlze  the  ver<Ik;t  This  matter  waa  fully 
disposed  of  in  the  judgment  beretofosre  rat 
dered,  and  we  see  no  reason  to  change  our 
ruling  on  that  point 

The  other  groimd  assigned— one  not  here- 
tofore presented— raises  the  questton  of 
whether  or  not  the  act  of  1893  repealed  tbe 
act  of  1887  in  such  maimer  as  to  condone 
the  offeuse  upon  which  the  Judgment  was 
obtained.  Certain  propositions  made  by  ap- 
pellants require  no  discussion,  as  they  are 
well-settled  principles  of  law,  viz.:  That  If 
the  law  of  1893,  either  expressly  or  by  nec- 
essary lm])licatlon,  repealed  the  former  act, 
no  prosecution  could  be  m.ilntatned  under 
the  former  act,  and  all  prosecutions  pend- 
ing, or  Judgments  rendered  thereunder  and 
not  final,  when  the  latter  act  became  a  law, 
would  be  Ipso  facto  dissolved.  If  such  Is  the 
effect  erf  the  later  statute  on  the  former  stat- 
ute, or  on  that  portion  of  it  whereon  the 
Judgment  in  tbls  cause  was  had,  it  follows 
that  the  Judgment  ought  not  to  be  affirmed, 
but  the  proceeding  should  be  dismissed.  The 
act  of  18S7  concerning  the  regulation  of  the 
sale  of  liquors  was  amendatoiy  of  cei-tain 
sections  of  two  acta  on  the  same  subject 
passed  at  the  session  of  1881,  and  appears 
to  have  left  in  force  other  sections  of  said 
acta,  and  It  contained  no  repealing  clause. 
Iba  act  of  1893  wa«  evidently  designed  to  be 
a  oompllatioa  and  le-enactment  of  the  sever- 


al laws  appertaining  to  this  subject,  redu- 
cing them  to  one  act  and  one  system,  making 
certain  new  provisions,  amending  certain  pro 
visions  of  the  former  laws,  and.  It  may  be. 
cariTlng  into  it  others  as  they  formerly 
were.  This  act  does  not  leave  to  Implica- 
tion what  effect  It  shall  have  upon  the  prior 
laws;  it  declares  the  effect  to  be  a  repeal 
of  all  laws  and  parts  of  laws  fti  conflict  with 
it.  The  matters  of  difference  between  the 
act  of  1887  and  that  of  1893,  as  pointed  out 
by  appellants  in  their  argument,  are  as  fol- 
lovro:  In  the  first  place,  under  the  law  o* 
1887,  every  liquor  dealer,  Including  dealers 
In  malt  liquors,  exclusively,  must  give  bond 
In  the  sum  of  $5,000,  while  under  the  law 
ot  1893  dealers  in  malt  liquors  give  bond  in 
the  sum  of  fl.OOO  only.  Under  the  old  law 
a  retail  liquor  dealer  could  sell  only  In  quan- 
tities less  than  a  quart,  while  under  the 
presmt  law  he  may  sdl  one  gallon  or  less. 
Act  1898,  1  1.  Nor  are  the  conditions  the 
same.  Under  the  old  law  the  sureties  be- 
came liable  for  a  prln<jpal  selling,  etc.,  in 
"quantities  less  than  a  quart,"  whereas  un- 
der the  present  law  they  are  responsible  for 
his  B^lng  "in  any  quantity."  Besides  this, 
under  the  present  law  the  sureties  are  made 
expressly  responsible  for  his  "agent  or  em- 
ploye." Under  the  old  law  tike  principal  and 
sureties  covenanted  that  they  wo^d  not 
rent  or  let,  etc.,  any  part  of  the  boose,  etc.. 
in  which  tt»ey  have  undertaken  to  sell  liquor. 
etc.,  in  quantities  "less  than  a  quart."  while 
the  new  law  again  says  "in  any  quantity." 
The  definition  of  an  open  house  in  the  new 
law  Is  again  different  from  that  giv«i  in 
the  old  law,  the  new  law  using  the  terms 
"where  liquors  are  sold  to  be  drtmk  on  the 
premises,"  wblle  the  old  statute  uses  the 
language,  "where  intoxicating  liquors  are 
sold  in  quantities  less  than  a  quart."  After 
compai-ing  and  considering  fully  the  statutes 
in  question,  we  have  come  to  the  oondu- 
slon,  on  one  ground  only,  that  section  9  of 
the  act  of  1893  has  a  repealing  rfTect  on 
section  4  of  the  act  of  1887,  this  being  the 
X>articular  section  upon  which  this  suit  was 
instituted.  The  Iwod  provided  to  be  given 
by  the  act  of  1887  and  all  of  Its  conditions 
related  to  the  business  of  selling  the  specified 
kinds  of  liquors  generally,  reganffiess  of 
whether  or  not  the  liquors  were  sold  to  be 
drtmk  upon  the  premises.  That  act  consti- 
tuted a  breach  of  the  bond  the  act  of  •ger- 
mittlBg  a  minor  to  enter  and  remain  upon 
the  premises;  sudb  premises  being  a  place 
where  such  liquors  were  for  sale,  without 
any  distinction  based  upon  how  or  where  tte 
liquors  were  to  be  used.  It  would  have  becB 
a  breach  of  that  bond  if  a  minor  was  per- 
mitted by  the  dealer  to  enter  and  remain 
vpoa  the  premises  if  the  dealer  kept  no  sa- 
loon or  place  where  the  liquor  conld  be 
dnwk,  but  Instead  kept  the  liquors  designat- 
ed, in  the  quantities  designated,  for  sale,  to 
be  carried  off  and  used.  This  Is  «itire]y 
changed  by  the  sectioa  in  the  act  of  189S 
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prescribtog  tbe  boad.  Under  It  Oe  dealer 
vould  not  be  Ukble  for  a  breo^b  of  tbe  bond 
bf  permitting  a  mUkor  to  enter  and  remain 
upon  his  premises,  unless  the  fartlu>r  ftiet 
were  shown  that  be  tb«re  kept  for  saJe  tbe 
Uqnors  designated  for  sale,  "to  be  drank  oo 
tbe  premises."  It  Is  apparent  to  oar  Bilnda 
that  tliis  material  difference  renders  the 
acts,  to  that  extent,  at  leeat,  inconsistent 
and  in  awfllct  with  each  otber.  Had  the  pro- 
visions of  the  earlier  set  In  regard  to  the 
bond  been  repeated  in  the  new  act,  there 
would  have  been  no  conflict  between  the 
acts  on  this  subject,  and  cMisequenUy  bo 
repenL  Dnder  tbe  authorities,  the  later  act 
would  to  that  extent  bave  been  a  continua- 
tloB  of  tbe  first  one,  and  would  have  had 
only  a  lUXiBpectlTe  effect.  The  repealing 
clitose  (rf  the  act  of  1S83,  however,  obliter- 
ates all  portions  of  the  previous  Jaws  in  con- 
flict with  its  various  proviskms,  and  as  we 
see  a  mutual  change  in  respect  to  tbe  pro- 
visions of  tbe  bond,  affecting  tbe  act  luvcrfv- 
ed  in  this  prosecution,  we  most,  on.  account 
of  the  conflict  tliua  presented,  hold  that  tbe 
statutory  authority  for  the  ezistenoe  and 
continuance  of  this  proceeding  has  been  ab- 
rogated. It  may  be  that  tbe  legislature  did 
not  bave  In  contemplation  tbe  remission  of 
penalties  incurred  under  the  previous  act; 
bat,  as  stated  before,  they  have  de<dared  the 
effect  wblicb  the  last  act  boa  upon  those  then 
bt  existence,  and  we  can  Inquire  no  further 
as  to  tbelr  intentiim,  and  the  legtil  effect  of 
a  repeal  Is  as  befoi<e  stated.  Kogwrs  t. 
Watrous,  8  Tex.  62;  State  t.  International 
A  G.  N.  By.  Co.,  57  Tex.  534;  RaUway  Ck>. 
V.  Kay,  85  Tex.  658,  22  &  W.  Bep.  666; 
Suth.  St  Ckinst  U  147.  162,  16&  We  con- 
clude that  the  judgment  at  affirmance  passed 
at  this  term  should  be  set  airide,  and  tli* 
cause  dismissed. 


INTBRNATIONAL  BLDG.  &  LOAN  ASS'N 

T.  BIERINO.^ 

(Genrt  of  CSvit  Appeals  of  Texas.     Oct  25, 

1893.) 

BriLDiKO  iJiD  Loan  AssocuTioirs— Ubcbt 

1.  Where  a  member  of  a  bonding  and  loan 
•noeistion,  bolAiig  seven  shares  of  stock,  on 
which  he  jiaya  $1  per  maoth,  on  each  sbaret 
borrows  S^OO  froBi  the  sssociatioo,  and  gives 
bii  note  tor  ^,400,  payable  at  maturity  of  the 
stock,  with  liitcreiit  at  8  per  cent,  per  annum, 
and  pnmiding  fra'  ib»  payment  of  a  "further 
sum  of  $14  per  montt,''  with  nothing  to  show 
for  what  the  latter  sum  is  payable^  tiie  coa- 
tract  is  usurious,  the  legal  rate  of  intwest  be- 
ing 12  per  cent. 

2.  without  considering  the  payment  of  $14 
iwr  month,  the  note  is  navrious  for  the  farther 
teaaon  that,  althoagh  the  interest  provided  for 
amounts  to  the  hi^est  legal  rate  on  the  $700 
aetaally  borrowed,  the  note  is  made  for  $1,400. 

3.  A  atember  of  a  building  and  loan  H.<iso- 
cation  borrowed  $700,  and  gave  his  note  to 
ue  association  for  $1,260,  the  $5G0  being  a 
oonas.  The  note  provided  for  the  monthly  pay- 
ment at  $6.50  on  liia  stoclc,  and  $6.25  as  intep- 

'  For  opinion  on  rehearUig,  see  SB  S.  W.  Rep.  102& 


est  on  the  note,  this  bektg  less  than  the  legal 
rate  of  12  per  cent,  on  the  $700,  and  was  pay- 
able on  the  maturity  of  that  series  of  stock. 
Beld,  that  th»  note  was  not  usarions,  us  the 
tima  of  payment  was  uncertain,  and  the  differ- 
ence in  the  interest  paid  and  the  lawful  rate 
might,  at  the  time  of  maturity,  exceed  the 
$560  bonne. 

4.  Though  defendant  in  an  action  on  a  note 
may  aat  up  as  a  defense  nsurieua  interest  paid, 
he  cannot  recover  the  excess  of  the  amount 
ptUd  over  the  amount  necessary  to  wipe  oat  the 
debt,  without  first  dedncting  the  amount  of  in- 
terest due  at  the  l««al  rate. 

5.  Tbe  fact  that  a  note  la  nsorious  because 
it  Includes  a  bonus  does  sot  entitle  the  ])romis- 
or  to  recover  the  interest  paid  thereon  where  It 
does  not  amount  to  more  than  the  legal  rote 
on  the  amount  actnaUy  reeeired  by  him. 

6.  Where,  after  payment  of  interest  ou  a 
asnrions  note,  a  supplemental  contract  is  mode, 
supported  by  a  valuable  considerntirtn,  releas- 
ing the  payee  from  all  elainis  whatsoever.  It 
precludes  the  promisor  from  setting  ui>  snch 
payments  of  iatetest  la  an  action  on  tho  note. 

7.  A  stockholder  borrowed  $700  from  a 
building  and  lo>in  association,  and  gave  n  note, 
secured  by  pledge  of  his  stocdc,  which  was 
UBurions  because  it  included  a  premium  of  $700 
being  for  $L400  in  addition  to  full  legal  inter- 
est on  the  $700.  Afterwards,  a  new  -tnwract 
was  made,  releasing  the  aaaociatlon  from  oil 
claims  for  osuriooa  ioterest  theretofore  paid, 
and  by  which  the  obligation  was  reduced  to  $1,- 
260.  Under  a  by-law  any  borrower  had  the 
right  to  repay  the  loan,  and  redeem  his  stock 
by  paying  the  amount  actually  loaned  and  a 
certain  percentage  etf  the  premian.  UtH,  that 
the  release  was  supported  by  a  saffictent  con- 
sideration, as  the  second  contract.  In  reiluclng 
the  premium,  allowed  the  redcniprioo  of  the 
•tnck  on  less  oneroas  terms. 

8.  Bven  Lf  the  second  c<MLtract  were  nsuri- 
.ous,  it  would  lie  affected  thereby  only  as  to 
Interest,  and  wonld  not  make  the  release  in- 
valid. 

Appeal  from  district  court,  Bexar  coonty; 
W.  W.  King,  Judge. 

Action  by  Charles  W.  Bierlng  against  th* 
International  Building  &  Loan  Aasociation. 
From  a  judgment  for  jAUntlff,  defendant  ap- 
peals.   RevN^ed. 

B.  U  AyoDok,  for  appellant  V^aoa  & 
Bergstrem,  for  appellee. 

JAMBa,  O.  J.  Tbe  appellee  applied  for  anlih 
Jonction  to  restrain  a  sale  of  real  estate  adver- 
tlaed  under  a  trust  deed  given  by  oppeUee 
to  secure  a  note  to  appellant  for  a  loan  of 
meney,  and  a  temporary  injunction  was 
granted.  PlaintlS,  Bierlng,  alleged.  In  sub- 
stance, that  on  Mareb  31,  1885,  be  borrowed 
of  said  association  $700,  and  gave  ttierefor 
bis  obligation  to  pay  tbe  association  $1,400^ 
with  C  per  cent  per  annum,  payable  at  the 
maturity  of  plaintiff's  seven  shares  of  stock 
In  tbe  asaociation,  and  for  the  payment 
thereof  pledged  said  stocdc  and  gave  said 
deed  of  trust;  that  said  obligation  waa  usori- 
ena,  and  plaintiff  had  paid  $405.25  Interest 
which,  deducted  from  tbe  $700  received  by 
him,  left  due  by  tUm,  on  account  of  said  loan, 
$204.76;  that  plaintiff  waa  further  entitled, 
from  tha  hands  ot  the  association,  to  tbe 
withdrawal  value  of  bis  stock,  which 
amounts  to  $502.25,  having,  as  be  alleges, 
ftuoUficd  himself  to  receive  the  same;  that 
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tberefM^  plaintlfl  owed  nothing  on  the  debt 
tor  which  the  sale  was  being  made,— and 
asked  for  judgment  against  defendant  for 
the  difr«-ence  of  $357.50,  and  prayed,  also, 
for  cancellation  of  the  stocli,  and  for  per- 
petual injunction  against  the  sale  by  the  trus- 
tees. The  defendant  association  by  its  an- 
swer admitted  various  allegations  of  the  pe- 
tition, but  denied  being  indebted  to  plain- 
tiff, and  alleged  that  plaintiff  was  owing  de- 
fendant a  large  sum  of  money;  and  by  way 
of  cross  action  alleged  that  complainant  was 
indebted  to  it  in  the  sum  of  |700  and  a 
reasonable  attorney's  fee,  and  the  said  tru»- 
tee's  commission  and  expenses  of  advertising  , 
the  property,— in  jOl,  $900,— and  set  np  a 
contract  between  the  parties,  May  20,  1887, 
by  which  the  iwemium  of  $700  represented 
in  the  note  for  $1,400  was  reduced  to  $560, 
and  from  and  after  that  time  the  interest 
was  reduced  to  $6.25  per  month  on  the  re- 
duced note,  to  wit,  $1,260,  instead  of  $1,400; 
and  that  one-half  share  of  stocli  was  can- 
celed by  said  new  contract;  and  that  there 
was  no  usury  in  the  original  transaction, 
and  none  in  the  new  transaction;  and  that 
complainant  amtinued,  after  the  new  con- 
tract, till  June,  1891,  to  malte  his  payments 
of  dues,  $6.60  on  stocli,  and  $6.25  as  inter- 
est on  the  $1,260,  but  that  since  then  he  re- 
fused to  go  on  with  the  payments;  and  that 
the  stodc  of  that  series  had  not  matured; 
also,  alleged  that  defendant  corporation,  by 
its  directors,  had  fixed  the  value  of  shares 
of  stock  in  the  third  series  at  $99JS0  per 
share  on  the  11th  of  June,  A.  D.  1891.  De- 
fendant prayed  for  judgment  for  Its  debt, 
principal,  cash,  $700  actually  received  by 
plaintiff  March  31,  1885,  and  unpaid  accrued 
interest,  and  an  attorney's  fee  of  $150,  etc., 
and.  If  court  should  allow  defendant  a  with- 
drawal, that  he  be  charged  one-edghth  of  the 
$560  tor  the  term  of  years  as  prescribed  in 
the  by-law  alleged  in  the  complaint,  and  that 
the  credit  for  value  of  stock  go  on  his  note, 
reduced,  as  aforesaid,  to  $1,260.  On  the  trial, 
the  matters  of  law  and  of  fact  being  submit- 
ted to  the  court,  a  judgment  was  rendered 
for  complainant  perpetuating  the  writ,  and  also 
for  the  sum  of  $448,  against  appellant  There 
Is  no  statement  of  facts  in  the  record,  and 
the  case  is  before  us  in  the  conclusions  of 
fact  filed  by  the  trial  judge,  whlcJi  are  neces- 
sarily our  conclusions,  also,  and  for  fliat  rea- 
son they  are  here  given: 

Conclusions  of  FUct 

"(1)  That  In  September,  1884,  the  plaintiff, 
Charles  Blering,  Ijecame  the  owner  of  seven 
shares  of  stock  of  the  third  series  In  defend- 
ant's corporation,  and,  under  and  in  accord- 
ance with  the  defendant's  by-laws,  paid  there- 
on $1  per  month  per  sliare  until  the  Ist  day 
of  May,  1887,  and  thereafter  paid  $1  per 
share  per  month  on  6V&  shares,  up  to  and  in- 
cluding the  month  of  July,  1881,  aggregating 
the  sum  of  $502.26. 

"(2)  That  on   or  alx>ut   the   31st  day   of 


March,  1885,  plaintlfl  applied  to  ttie  Interna- 
tional Building  &  Loan  Association  for  a  loan 
of  the  sum  of  $700  which  the  said  defendant 
association  did  agree  to  loan,  and  did  loan,  to 
plaintiff.  That  in  consideration  thereof  tb<- 
sald  plaintiff  executed  to  defendant  the  f al- 
lowing note:  '$1,400.00.  San  Antonio.  Tex- 
as, March  1st,  1885.  On  or  b^ore  the  ma- 
turity of  the  third  series  of  the  stock  of  tlit- 
International  Building  &  Loan  Aaaodaticm. 
I  promise  to  pay  to  Hie  order  of  aald  In- 
ternational Building  &  Locui  AsBodatloQ 
at  its  principal  ofilce  in  San  Antonio,  Texas, 
tbe  sum  of  $1,400.00,  wltb  Interest  at  the 
rate  of  6  per  cent,  per  annum  from  the  date 
thereof  until  paid;  also,  the  furtUer  sum  of 
$14.00  per  month  from  this  date  until  the  ma- 
turity of  the  aforesaid  series  of  stock,  as  pro- 
vided tor  in  the  by-laws  of  said  association, 
which  by-laws  are  made  and  taken  to  be  a 
part  hereof.'  And,  to  secure  the  payment  of 
said  sum  of  $1,400,  plaintiff  conveyed  to 
William  Hcdland,  as  trustee,  the  property 
set  out  and  described  In  plaintiff's  petition, 
and  also  the  seven  abares  ot  stock  held  and 
owned  by  plaintiff  In  defendant  corporation, 
conditioned  that,  If  the  party  of  the  firet 
part  shall  well  and  truly  pay  all  that  is  re- 
quired of  him  in  this  instrument  and  tbe  by- 
laws of  the  association,  the  third  party  here- 
to, until  the  maturity  of  the  (3rd)  third  series 
of  8to(&  aforesaid,  then  the  debt  hereby  con- 
tracted will  have  l>een  fully  paid,  and  this 
instrument  stiall  thereafter  be  null  and  void, 
so  far  as  the  real  estate  herein  described  is 
affected,  and  the  payment  of  the  debt  shall 
be  satisfied  by  the  cancellation  of  the  shares  of 
stock  aforesaid,  as  provided  by  the  by-laws  of 
the  association;'  and  provided,  further,  that  if 
the  tnifltee  proceeded  to  enfM-ce  the  trust  he 
should  be  entitled  to  a  commialon  of  5  per 
cent  for  making  sale  and  all  expenses  of  ad- 
vertising, etc.,  and,  if  judicial  proceedings 
were  resorted  to  In  the  ooUectioo  ot  said 
amount,  the  borrower  bound  himself  to  pay 
all  reasonable  attorney's  fees. 

"(3)  That  thereafter  the  said  plaintiff  paid 
interest  on  said  sum  of  money  in  accordance 
with  said  contract  at  the  rate  of  $7  per 
month,  up  to  and  including  the  month  of 
May,  1887,  amounting  to  the  sum  of  $189, 
and  thereafter  paid  interest  <m  said  loan  at 
the  rate  of  $6.25  per  month  up  to  and  in- 
cluding the  month  of  July,  1891,  making  the 
further  sum  of  $306.25,  or  a  total  payment, 
on  account  of  interest  on  said  loan,  of  $493.- 
25.  That  on  the  26th  day  of  May,  1887,  the 
following  supplem«ital  contract  was  entered 
into  between  the  philntlff  and  defendant: 

"  'State  of  Texas,  county  of  Bexar.  Where- 
as, heretofore,  I  borrowed  from  the  Inter- 
national Building  &  Loan  Association  a  sum 
of  money,  and  executed  an  Instnunoit  in 
writing  therefor,  giving  a  lien  on  real  prop- 
erty to  secure  the  payment  of  said  money, 
all  of  which  win  more  fully  appear  by  rere^ 
ence  to  said  Instrument,  which  Is  of  record 
in  said  Bexar  county,  and  the  obligations 


Digitized  by 


Google 


Tex.) 


INTEUNATIONAL  BLDG.  A  LOAN  ASS'N  v.  BIERING. 


62a 


thereiu  appearing  burdensome  to  me,  and  I 
having  applied  to  tlic  directory  of  said  as- 
sociation tor  relief,  and  the  same  being 
granted,  this  instrument  witnessetb  tlmt  in 
consideration  of  the  said  association  can- 
celing and  forgiving  a  portion  of  said  debt, 
and  lowering  the  interest  and  premium  thai 
I  than  agreed  to  pay  and  have  herutuforo 
paid,  and  the  said  association  granting  to  me 
a  less  rate  of  dues  and  interest  to  be  by  me 
heretofore  paid  monthly,  this  Is  therefore  a 
reaMnuance  of  said  recorded  instrument, 
and  of  the  debt  thereiu  cited,  together  with 
all  the  stipulatlcms  in  it  contained,  except 
as  to  the  amount  of  said  debt,  which  is 
hereafter  to  be  twelve  hundred  and  fifty  dol- 
lars Instead  of  the  amount  in  said  Insti-umeut 
mentioned,  and  that  monthly  payments  for 
does  and  Interest  are  to  be  reduced,  and  are 
hereafter  to  be  twelve  and  seventy-flve  hun- 
dreths  dollars  per  month.  And  I  hereby 
relinquish  to  sold  association  one-half  shares 
of  stock  by  me  now  owned,  and  the  same 
are  by  my  aathorlty  canceled  and  made  void; 
and  this  Is  to  be  a  complete  accord  and  satis- 
faction between  myself  and  said  association 
of  any  and  all  claims  whatsoever,  not  here- 
inbefore specially  provided  for.  In  witness 
whereof,  I  hereto  sign  my  name  on  this  26th 
day  of  May,  1887.  Charles  W.  Biering.  Wit- 
ness:   William  Schultz.     M.  Lindner.' 

"That  at  the  time  plalntlft  acquired  the 
said  shares  of  stodc,  and  at  the  time  he 
made  sold  loan  and  entered  into  said  con- 
tract, def^idant's  by-laws  provided  as  td- 
lows: 

"'Article  2.  It  Is  hereby  declared  that  the 
purpose  of  the  formation  of  this  corporation 
is  to  purchase  and  sell  real  estate  in  the  city 
of  Son  Ant(mio,  and  In  Bexar  county,  Texas, 
and  to  improve  the  same;  to  laid  money 
on  real-estate  security  In  sold  city  and  county 
on  the  stock  of  the  members  of  this  corpora- 
ti<»i;  and  principally  to  aid  and  assist  Its 
members  In  acquiring,  Improving,  and  hold- 
ing real  estate  in  said  city  and  coonty;  and 
particularly  to  aid  and  assist  its  members  In 
acqniring  homesteads  for  themselves  and 
their  famines;  also,  to  borrow  money  of 
other  perstns  not  members  of  this  associa- 
tion.' 

"  'Article  S.  The  shares  of  stock  In  this  oor- 
p<mitlon  may  be  Issued  In  one  or  m(^e  suc- 
cessive series.  In  such  amounts  as  the  board 
ot  directors  may  determine  or  the  by-laws 
prescribe.  The  said  stock  to  be  paid  in  In 
monthly  Installments  of  11.00  (one  dollar) 
per  month  per  share.  Each  and  every  share- 
holder of  each  and  every  share  of  stock  held 
by  him  or  her  In  this  corponution  shall  pay 
Into  the  treasury  In  lawful  money,  on  or  be- 
fore the  second  Monday  of  each  and  every 
month,  the  sum  of  one  ($1.00)  dollar  until  such 
shares  of  the  series  of  stock  upon  which  such 
monthly  payment  Is  made  shall  receive  the 
value  of  two  hundred  dollars,  ($200.00,)  when 
be  or  she,  or  they,  shall  be  paid  for  each 
share  of  sndi  stodL  the  sum  of  two  hundred 


dollars,  ($200.00,)  and  the  said  stock  duiH 
thereupon  revert  to  the  corporation,  and 
shall  be  canceled.  Each  and  every  share  ot 
stock  held  by  any  shareholder  sliall  be  llaUe 
for  and  subject  to  a  lien  for  the  satistactl(Hi 
of  any  unpaid  Installments  by  such  share- 
holder. 

"'Article  6.  The  board  of  directors  shall 
hold  stated  meetings  (ki  the  second  Thurs- 
day of  each  and  every  month.  At  each 
stated  meeting  the  money  in  the  treasury 
shaU  be  offered  to  loon  in  open  meeting,  at 
a  rate  of  Interest  not  to  exceed  eight  per  cent 
per  annum,  and  the  stoclcholder  who  shall 
bid  the  highest  premium  to  be  fixed  In  the 
by-laws  for  the  preference  of  the  priority 
of  loan  shall  be  entitled  to  receive  a  loan, 
not  to  exceed  In  amount  the  sum  of  two- 
hundred  ($200.00)  dollars  per  share  of  stock 
held  by  such  borrowing  shareholder.  The 
premium  bid  by  the  borrowing  stockholder, 
for  the  preference  of  loan  shall  be  paid  in 
cash  before  the  loan  is  consummated,  not  as 
a  part  of  the  loon,  not  as  Interest,  but  for 
the  priority  right  as  against  other  stock- 
holders to  receive  the  loan.' 

"(4)  That  at  said  date  of  said  organization. 
<^  defendant  corporation,  and  since  then  at 
all  times.  Its  by-laws  provided  as  follows,, 
to  wit: 

"'Article  1,  sea  2.  Bach  share  of  stock 
shall  entitle  the  holder  to  a  loan  of  two^ 
hundred  ($200.00)  dollars. 

"  'Article  2,  sec.  1.  On  each  share  of  stock 
there  shall  be  paid  In,  («  or  before  the  sec- 
ond Monday  of  each  and  every  month,  the- 
sum  of  one  dollar.  Sec.  2.  Whenever  it  shall' 
appear  on  the  books  of  the  association  that 
the  stock  of  any  particular  series  is  worth 
two  hundred  ($200)  doUars  per  share,  all  ar- 
rears of  mcmthly  dues,  fines,  and  otherwise- 
shall  become  at  once  due,  and  the  directors- 
shall  cause  to  be  paid  to  the  header  of  each 
unpledged  share  In  such  series  the  sum  of 
two  hundred  ($200.00)  dollars,  less  oil  ar- 
rears of  fines  due  or  otherwise,  and  payment 
of  dues  on  the  stock  of  that  series  shall  cease. 

"  'Artlde  8,  sec.  1.  .Ajiy  stocliholder  wish- 
ing to  withdraw  stock  not  pledged  to  the 
association  shall  give  thirty  days'  notice  in 
writing,  to  be  filed  with  the  secretary.  At 
the  expiration  of  the  said  thirty  days,  the 
withdrawing  stocidlolder  shall  be  entitled  to- 
receive  the  amount  actually  paid  in  on  such 
stock,  together  with  such  interest  or  propor- 
tion of  the  profits  as  the  board  of  directors 
shall  fix  and  determine,  deducting,  however,. 
all  dues  and  finos  charged  against  such  with- 
drawing stockholder;  provided,  however, 
that  at  no  time  shall  more  than  one-third  of 
the  funds  in  the  treasury  be  applied  to  the  de- 
mands of  withdrawing  stocliholders  without 
the  consent  of  the  board  of  directors. 

"  'Article  9,  sec.  1.  The  president  shall  at 
each  monthly  meeting  of  the  directors  offer 
the  money  in  the  treasury,  if  over  two  hun- 
dred ($2(X))  dollars,  for  loan  In  open  meet- 
ing; such  loan  to  be  disposed  of  to  the  high- 
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«st  bidder  for  priority  right  The  board  of 
directon  may,  from  time  to  ttme,  fix  a  rate 
of  premhim,  bdow  -vrhich  shares  shall  not  be 
redeemed.'  'Sec.  4.  If  the  interest  on  any 
loan,  or  the  dues  on  the  shares  npcm  which 
-such  loan  Is  based,  remain  unpaid  for  more 
than  three  months,  the  board  of  directors 
•may  compel  payment  of  principal,  interest, 
and  fines,  by  proceeding  on  the  securities  ae- 
«»ding  to  law.'  'See.  8.  Each  stockholder, 
for  each  and  every  share  of  stodc  held  by 
him  in  this  association,  shall  be  entitled  to 
■receive  a  loan  not  exceedtag  two  hundred 
($200.00)  doUare,  and  he  shall  pay  Interest 
monfljly  at  the  rate  of  12  per  cent  per  an- 
num for  such  loan,  from  the  first  day  of  the 
month  In  which  the  award  ot  loan  is  made. 
The  premium  paid  for  the  preference  of  loan 
shall  be  paid  In  cash  when  the  loan  is  con- 
summated. Sec  0.  Every  share  of  stock  up- 
on which  a  loan  is  effected  shall  be  trans- 
ferred to  the  association  as  collateral  se- 
■curlty,  and  every  transfer  of  stock  shall  be 
on  the  books  of  the  association,  and  no  trans- 
fer shall  be  made  while  the  owner  thereof 
la  indebted  to  the  association.  Sec.  10.  Any 
stoclcholder  may  have  a  loon  upon  his  stodL 
at  twelve  per  cent  per  annum  Interest,  paya- 
ble monthly;  provided,  that  such  loan  shall 
not  be  allowed  fur  a  less  period  than  six 
toonths;  and  provided,  the  dues  paid  in  by 
.Aich  borrowinf;  stoclLholder  on  the  stock  xir 
be  pledged  are  equal  to,  or  exceed,  the 
amount  so  loaned  on  said  stock.  Sec.  11. 
All  loans  made  by  this  aasodatlon,  except 
as  provided  in  sectlso  10  of  this  article,  shall 
be  secured  by  lien  upon  teal  estate.'  'Sec. 
13.  SbouU  aay  borrower  desire  to  repay  to 
tlM  aasodatloB  the  money  advanced  In  or- 
der to  redeem  his  shares,  he  shall  repay  to 
the  association  the  money  actually  received, 
and  one-ei^ith  of  tiie  premium  for  whidi 
sfacb  loan  was  made,  for  each  year,  or  frac- 
tioaol  part  thereat,  sutib  boctower  has  had 
the  use  of  Ite  money.' 

"(5)  On  the  11th  day  of  Joly,  1802,  plaintiff 
-delivered  to  defeadant's  secretary  the  follow- 
ing notice:  latei-national  Bulldtng  and  Loan 
Association,  San  Antonio,  Texas— Gentlemen: 
Ton  wUl  please  take  notice  that  your  associa- 
tion Irving,  without  my  consent,  <A«nged  and 
amended  yoiur  by-laws  and  entire  mode  of  do- 
lag  business,  I  desire  to  withdraw  all  shares 
of  stock  in  your  association,  and  now  tender 
and  offer  to  x>ay  yea  an  smns  of  money, 
If  any,  (hat  may  be  o^ng  to  yon,  except 
usurious  interest,' — and  on  delivering  said  no- 
tice tendered  to  the  defendant  the  sum  of 
$204.75;  and  at  that  time  d^endant  had 
sufficient  money  in  its  treasury  so  that  it 
would  have  taken  less  the  one-third  thereof 
to  pay  the  withdrawal  value  of  plaintiff's 
shares  of  Bto<^,  and  that  the  withdrawal 
vahie  of  plaintiff's  shares  of  stock  was, 
when  he  discontinued  payment,  June  11, 
1801,  the  sum  of  $99.50  per  share. 

"(fit  I  farther  find  that  the  defendant  Wfl- 


Uam  Holland  liad  advertised  plaintiff's  prop- 
erty toe  sale  to  satisfy  tlie  said  som  of  $1.- 
400,  which  sale  was  enjoined  by  a  writ  of 
injuncticm  sued  out  herein,  and  that  the  said 
defendant  association  lias  paid  fl5  for  ad- 
vertising the  same,  and,  if  they  had  be«Ti 
entitled  to  recover  herein,  a  reasonable  at- 
torney's fee  inenrred  by  defendants  is  $130." 

Con<dusionB  of  Law. 

A  question  in  the  ease  is  whether  or  not 
the  contracts  disclosed  in  '  the  reconi  are 
nsnrlons  in  their  nature.  The  plolnttfC  be- 
came a  stockholder  and  member  of  defend- 
ant building  and  loan  association.  As  bolder 
of  seven  of  its  shares  of  stock  of  what  wa.< 
called  the  "third  series"  he  was  obligated 
by  the  by-laws  to  vaj  seven  dollars  per 
month  (one  dollar  per  month  on  each  sharp) 
as  stock  dues.  Borrowing  $700  ftom  the 
association,  he  gives  the  latter  a  note  for 
$1,400,  dated  March  1,  1885,  payable  <m  or 
before  the  maturity  of  the  third  series  of 
stock,  with  interest  at  6  per  cent  pec  an- 
num from  date  until  p^d,  and  the  further 
sum  of  $14  per  month  from  date  until  ma- 
turity of  said  stodc,  as  provided  by  the  by- 
laws of  the  association,  which  by-laws  were 
made  a  part  of  the  notet  There  is  In  this 
record  bo  explanation  oaacetning  the  promise 
In  said  obUgatton  to  pay  $14  per  month  in 
addition  to  the  $7  per  month  Interest  The 
borrower  was  obligated  by  the  br-laws  to 
pay  $7  per  month  as  daee  on  his  stock,  sad 
if  the  $14  was  Intended  for  these  dues,  and 
a  mistake  was  made  ta  the  figures,  it  is  not 
shown  by  the  evidence^  We  regard  tbe  cod- 
tract  OS  usurious  in  providing,  in  oannectiOD 
with  the  loan,  for  the  payment  •<  interest 
and  $14  per  month  beaidea,  which  neceesartly 
constituted  a  rate  in  cxoesa  of  12  par  cent 
It  la  UBUzlaBS  alao  firam  the  fact  that  the 
hiteresft  oontxacted  Car  sad  paid  amoanted 
to  tbe  highest  ocarentiaBBl  rate  of  teterest 
tttea  aHowed  by  law  on  $7DA  actually  ve- 
odved,  and  tike  note  was  given  for  $[1,400 
prtaiclpa],  whidi  would  be  usortoua  under 
the  cases  of  Association  r.  liSne,  81  Tex. 
36»,  17  S.  W.  Kep.  77,  SMd  CHIdsr  t.  Bearae, 
79  Tex.  120,  14  S.  W.  Rep.  1031,  The  con- 
tract would  likewise  be  adjidged  nsnrlons 
if  the  test  prescrllied  by  the  supreme  orort 
in  Association  v.  Abbott,  20  S.  W.  Rep.  IIS. 
Is  to  be  applied  to  his  partlcalar  transaetloa 
because  one-eighth  of  the  $700  premtnm 
woxdd  be  in  excess  of  the  yearly  hiterest  on 
$700  at  12  per  cent.  The  question  of  nsttry, 
however,  is  not  necessary  to  be  considered, 
except  with  reference  to  a  small  balance, 
as  will  be  explained  hereafter.  We  win  first 
discuss  the  reasons  wtiy  In  onr  opinion,  tm- 
der  the  pleadings  and  facts  of  this  case,  tt 
was  error  to  render  any  money  judgment 
agninst  the  defendant 

The  plaintiff,  Bierlng,  applied  to  the  court 
for  a  writ  of  injunction  to  restrain  a  sale 
under  a  tmst  deed  he  had  gtyen,  stating  usury 
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as  one  of  tbe  gronnds.  It  Is  well  settlecl 
that,  if  the  Issue  had  remained  simply  wheth- 
er he  should  or  not  hare  the  writ,  the  court 
would  have  refused  to  interfere  with  the 
sale  unless  he  performed  such  equitable 
terms  as  it  saw  fit  to  impose;  such,  for  in- 
stance, as  allowance  of  all  Interest  that  was 
lawfnL  Goldfranh  ▼.  Young,  64  Tex.  432; 
2  Pom.  Eq.  Jur.  {  837;  High,  Inj.  H  76, 
447,  1116.  But  the  Bssoclation,  by  its  plead- 
ings, changed  the  character  of  the  suit  from 
one  for  Injunction,  solely,  to  one  of  personal 
Judgment  and  foreclosure  of  its  lien,  and 
thus  by  its  cross  bill  enabled  the  borrower 
to  interpose  all  defenses  he  bad  that  went 
towards  liquidating  the  debt,  Indndlng  that 
of  usury;  tliat  is  to  say,  the  borrower  was 
placed  in  position,  on  the  affirmative  plead- 
ings of  the  association,  to  have  the  interest 
paid  by  him  credited  upon  the  debt  to  the 
extent  of  extinguishing  it,  for  to  that  extent 
It  would  serve  him  as  a  defense.  1  Pom. 
Bq.  Jnr.  §  391.  But  he  was  in  no  posi- 
tion, after  thus  canceling  the  debt,  to  recov- 
er of  the  association  a  judgment  for  usurl- 
oos  interest  paid,  without  being  required  to 
pay  at  least  thb  then  highest  lawful  rate. 
In  this  canse,  following  the  conclusions  of 
the  judge,  the  amount  of  the  debt  was  $700, 
the  withdrawal  value  of  the  stock,  with  an 
additional  pnyment  thereon,  was  $648.75, 
thus  leaving  a  balance  of  $53.25  without  con- 
sulting any  payments  of  interest  that  had 
been  made.  To  discharge  this  balance  of 
$53.23  the  borrower  had  the  right  to  apply 
so  much  of  usurious  Interest  paid  in  as  was 
necessary  to  do  so;  but  beyond  that  It 
ceased  to  be  a  defense,  and  the  borrower 
stood  in  the  nttltude  of  one  affirmatively 
asking  to  recover  back  usurious  Interest  vol^ 
untarily  paid,  and  the  law  is  settled  in  this 
state  that  he  will  not  be  permitted  to  do 
tills,  except  for  that  part  of  the  Interest 
which  exceeds  the  highest  rate  allowed, 
which  in  this  case  was  12  per  cent.  Asso- 
ciation V.  Robinson,  78  Tex.  103,  14  S.  W. 
Rep.  227;  Smith  v.  Stevens,  81  Tex.  461,  16 
S.  W.  Rep.  086,  and  citations  above.  Tho-e 
bnd  lieen  no  kitei'est  paid  over  12  j>er  cent, 
and  plaintiff  stood  on  ttiis  question  the  same 
as  if  there  was  no  usury  in  the  contraot; 
and  it  would  follow  that  any  judgment  toe 
money,  under  these  circumstances,  against 
the  association,  would  be  erroneous.  From 
the  fact  that,  after  crediting  him  with  the 
withdrawal  value  of  his  stock,  there  was 
still  a  balance  against  plalntifT  of  $53.25,  he 
would  certainly  be  permitted  to  extinguish 
it  by  the  application  of  any  usurious  inter- 
est he  had  paid.  Hence  it  is  necessary  to 
consider  bis  position  in  this  respect  A  con- 
struction of  the  second,  or  supplemental,  con- 
tract of  May  26,  1887,  is  necessary  to  decide 
this  qnestioD.  The  court  found  that  up  to 
and  tncloding  May,  1887,  the  interest  paid 
was  $189,  and  afterwards  $306.25.  It  seems 
to  us  that,  if  the  snppiemental  contract  was 
supported  by  any  valuaUe  consideration,  the 
v.238.w.no.l2~40 


release  therein  expressed,  of  any  and  an 
claims  whatsoever,  would,  under  the  author- 
ity of  Stout  V.  Bank,  tl9  Tex.  384,  8  S.  W. 
Rep.  808,  preclude  the  plaintiff  from  recov- 
ering back  the  $189  interest  that  had  then 
been  paid,  as  all  such  payments  were  ex- 
pressly on  account  of  Interest  This  con- 
tract reduces  the  amoimt  of  the  borrower's 
obligation  from  $1,400  to  $1,260,  and,  as  the 
amount  borrowed  remained  the  same,  $700, 
the  premlnra  or  bonus,  was  reduced  from 
$700  to  $SOa  One  of  the  privileges  of  the 
plaintiff  under  the  by-laws  of  the  assocla- 
tlon  (by-lnw  No.  13)  was  as  follows:  "Should 
any  borrower  desire  to  repay  to  the  associ- 
ation the  money  advanced  in  order  to  re- 
deem his  shares,  he  shall  repay  to  the  asso- 
ciation the  money  actually  received,  and  one- 
eighth  of  the  premium  for  which  such  loan 
was  made  tor  each  year,  or  fractional  year 
thereof,  such  borrower  has  had  the  use  of 
the  money."  This  provision  was  intended 
to  permit  the  borrower  to  settle  with  the  as- 
sociation in  advance  of  the  maturity  of  his 
ftbllgatlon  at  any  time,  and  was  a  privilege 
of  whidi  he  conld,  or  not,  avail  himself. 
The  premium  being  lessened  by  the  snppie- 
mental contract,  he  th«'eby  'obtained  by  it 
the  right  to  settle  upon  less  onerous  condi- 
tions than  he  formerly  had.  It  seems  to  us 
that  this  more  advantageous  privilege  was  a 
valuable  concession  or  consideration,  and 
supported  the  new  contract.  At  the  time  of 
the  making  the  second  Instrumoit  Blerlng 
had  the  right  to  recover  the  Interest  he  had 
paid,  or,  more  properljr"  speaking,  he  bad  the 
right,  in  this  instance,  to  have  It  credited 
upon  his  debt;  but  the  law  did  not  compel 
him  to  insist  on  it,  and,  if  he  chose  to  part 
with  it  in  favor  of  the  creditor  for  a  valua- 
ble consideration,  he  was  at  liberty,  in  our 
opinion,  to  do  so.  There  Is  no  pretense  that 
Blerlng  signed  the  second  contract  through 
fraud,  mistake,  or  Ignorance  of  its  terms. 
It  may  be  miged  that  the  premium  was 
usury,  (and  in  respect  to  the  second  contract 
we  think  It  was  not,  as  hereinafter  ex- 
plained,) and  for  that  reason  the  payment 
of  one-eighth  or  any  part  thereof  would  be 
founded  upon  a  usurious  provision  of  the 
oontract.  But  we  are  of  opinion  that  he 
conld  nevertheless  have  enforced  this  right 
against  the  association,  for  the  question  of 
usury  is  personal  with  the  borrower,  and  the 
creditor  can  never  invoke  It  2  Pom.  Bq. 
Jur.  {  937.  For  these  reasons  we  condude 
that  plaintiff  had  no  right  on  the  trial  to 
have  the  $189  paid  as  interest  allowed  him. 
Evoi  if  this  second  contract  were  to  be 
deemed  usurious,  it  would  be  affected  there- 
by <mly  as  to  the  lnt«'est;  in  all  other  par- 
ticulars It  would  remain  a  valid  contract 

But  we  believe  the  second  contract  was 
not  usurious.  It  appears  that  the  monthly 
payments  therein  contracted,  of  $12.75,  were 
composed  of  $6.50,  monthly  dues  on  6^ 
shares  ot  stock  and  the  balance,  $6.26 
oonstitutcd  the  future  Interest    This  inter- 
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est,  with  r^erence  to  the  |700  actually  re- 
ceiyed,  was  not  at  the  rate  of  12  per  cent, 
bat  less,  and  It  would  follow  that,  this  fea- 
ture considered,  the  giving  of  the  obligation 
for  a  greater  sum  than  what  was  received 
would  not  necessarily  constitute  usury,  and 
the  rule  of  Association  v.  Lane  has  no  ap- 
plication. Where  the  rate  was  precisely  12 
per  cent,  any  increase  of  principal  in  the 
obligation  ovor  the  actual  sum  received 
would  be  a  contract  to  pay  more  than  12 
per  cent  tor  the  use  of  the  money;  but  this 
does  not  necessarily  follow  when  the  rate 
Is  less  than  the  highest  permitted.  The  date 
of  the  maturity  of  the  obligation  is  not  fixed, 
and  the  stodc  might  not  mature  for  so  long 
a  time  that  the  interest  and  the  excess  of 
principal  would  not  amount  to  12  per  cent 
Had  the  evidence  shown  a  fixed  date  of  ma- 
tority  of  this  obligation,  or  afforded  some 
means  of  ariving  at  the  time  the  stock  would 
probably  mature,  we  might,  by  a  calcalatl(m, 
ascertain  that  li  provided  for  usury;  but 
there  is  nothing  in  the  record  on  this  sub- 
ject The  test  applied  by  the  supreme  court 
In  the  case  of  Association  v.  Abbott  and 
above  referred  to,  would  make  this  second 
contract  usnriotis,  but  we  do  not  believe  that 
this  Is  properly  applicable  to  these  contracts. 
The  court  determined  the  usury  by  compar- 
ing the  one-eighth  of  the  premium  with  what 
12  per  cent  upon  the  money  loaned  would 
amount  to,  and  when  it  exceeded  12  per 
cent  the  contract  was  to  be  declared  usuri- 
ous. It  appears  to  us  that  the  by-law  No.  18 
gives  the  borrower  a  mere  option  or  priv- 
ilege  to  exercise  or  not,  as  be  pleases.  It 
brings  into,  the  contract  no  stipulation  which 
the  association  can  enforce.  It  permits  the 
borrower  to  withdraw  prior  to  the  time  al- 
lowed by  the  contract  upon  certain  terms, 
if  he  sees  fit  to  avail  himself  of  it  He  is 
'  not  required  to  do  so,  and,  If  the  contract 
is  otherwise  free  from  usurious  features,  it 
is  not  to  be  left  with  the  b(»-rower  to  ren- 
der it  usurious  or  not  as  he  may  elect.  In 
the  opinion  of  Judge  Henry  in  the  above 
Case  of  Abbott,  he  held  the  contract  not 
usurious  because,  by  applying  the  test  of  the 
by-law,  the  amount  reached  was  slightly 
less  than  12  per  cent;  but  he  evidently  over- 
looked the  interest  which  was  directly  stipu- 
lated in  the  contract  and  paid  from  month 
to  month,  for  the  test  should  certainly  have 
included  this,  and  it  would  have  made  the 
contract  grossly  usurious.  For  the  reasons 
given,  we  believe  the  supplemental  or  sec- 
ond contract  in  this  case  is  not  usurious, 
and  the  1306.25  interest  paid  under  Its  pro- 
visions was  therefore  not  recoverable. 

Our  conclusions,  therefore,  are  as  follows: 
First  In  no  event  was  plaintlfC  entitled  to  a 
Judgment  for  money  agrainst  the  association. 
Second.  Plaintiff  was  not  entitled  to  have 
the  |189  interest,  or  any  part  thereof,  cred- 
ited, because  he  had  released  it  for  a  valu- 
able consideration.  Third.  PlaintlfC  was  not 
entitled  to  have  the  $306.25  interest  credited 
or  allowed,  because  it  was  not  usurious. 


It  follows,  then,  that  the  $53.25  was  recov- 
erable by  the  association,  and,  by  reason  of 
the  contract  providing  for  reasonable  attor- 
ney's fees  if  Judicial  proceedings  were  re- 
sorted to  for  the  collection  of  the  debt  the 
plaintiff  was  liable  for  such  attorney's  fee^ 
which  the  court  found  to  be  |150,  (2  Jonei, 
Mortg.  §  1606;)  and  the  expense  of  advertis- 
ing the  side  that  was  enjoined,  found  by  tbe 
court  to  be  $15,  should  likewise  be  adjudged 
against  plaintiff.  Therefore  tbe  Judgment 
is  reversed,  and  here  rend«-ed  in  favor  of 
the  association  against  appellee  for  the  sum 
of  1218,  with  foreclosure  of  the  lien  on  the 
real  property,  and  perpetuating  the  Injuixv 
tion  as  to  any  indebtedness  of  appdiee  to  the 
association  other  than  what  is  adjudged,  and 
canceling  appellee's  stock  in  said  association. 


GULF,  0.  &  S.  F.  RY.  CO.  v.  WILLIAMS. 

(Court  of  Civil  Appeals  of  Texas.    Oct  2S, 

1893.) 

^Carbiebs — 8HiFME!iT  OF  Btook — CoNNicrnss 
Lines— PowEBs  of  Aqxxt. 
LA  shipping  contract  stipulated  that  de- 
fendant carrier  shonid  not  be  liable  for  injnir 
to  the  stock  shipped,  aftor  it  left  its  road,  and 
that  no  suits  shonid  be  sustainable  for  dam- 
ages, unless  brought  within  40  days  after  t))« 
damage  occurred.  HM,  that  a  connecting  car- 
rier, the  use  of  whose  road  was  necessary  to 
complete  the  shipment  did  not  become,  by  such 
nee,  the  agent  of  defendant,  to  such  extent  tliat 
It  had  the  irawer  to  waive  for  defendant  tbe 
40-day  rule. 

2.  Defendant  having  limited  its  liability 
to  its  own  line,  as  it  had  a  right  to  do,  the 
connecting  line  was  not  the  agent  of  defendant 
even  for  the  purpose  of  forwarding  the  ship- 
ment McCarn  v.  Railroad  Co.,  19  S-  W.  Rea. 
547,  84  Tex.  352,  followed. 

3.  It  was  error  to  admit  in  evidenee  plain- 
tiff's statement  that  it  was  the  dnty  of  the 
agents  of  the  connecting  line  in  question  to  in- 
vestigate and  settle  all  claims,  for,  if  such  a 
relation  existed  between  the  roads,  it  should 
have  been  proven,  and  its  legal  effect  left  to 
the  court  and  jury. 

4.  PlaintiCrs  testimony  that  the  two  roads 
In  question  "were  connecting  lines,  and  tbat 
they  were  acting  together  at  the  time  of  the 
shipment,"  was  too  indefinite  to  establish  a 
partnership  or  other  relation  between  them, 
such  as  to  enable  the  agents  of  one  to  bind  tiie 
other. 

Appeal  from  Austin  county  court;  S.  B. 
Blake,  Judge. 

Action  by  H.  G.  Williams  against  the  Gait 
Colorado  &  Santa  Fe  Railway  Company  to 
recover  damages  for  tbe  alleged  breach  of  a 
stock-shipping  contract  Judgment  was  en- 
tered in  favor  of  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

J.  W.  Terry,  for  appellant  John  DoweD 
and  Chesley  &  Haggerty,  for  appdlee. 

WILLIAMS,  J.  By  the  contracts  of  ship- 
ment for  damages  for  breach  of  which  these 
actions  -wsxe  commenced,  appellant  nnder- 
took  to  carry  the  cattle  from  Sealy,  Tex.,  t» 
Arkansas  City,  Kan.,  wtilch  was  a  statioo 
upon  the  line  of  the  Atchison,  Top^a  * 
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^n*a  Fe  Sallroad,  beyond  the  termlniu  of 
appellant's  road.  The  contracts  contained 
tbe  usual  stipulations  exempting  defendant 
from  liability  tot  loss  or  injury  occurring  to 
the  stock  after  it  had  left  its  road.  They 
also  contained  stipulations  that  no  snits 
should  be  sustainable  for  recovery  of  any 
claim  by  virtue  of  them,  unless  brought  with- 
in 40  days  after  the  damage  occurred.  Both 
of  these  clauses  were  set  up  in  tbe  defend- 
ant's answer. 

These  suits  were  brought  more  than  40 
days  after  the  damage  is  claimed  to  have 
occurred,  and  the  clause  of  the  contract  last 
quoted  operates  as  an  effectual  bar,  unless 
the  plalntlfr  succeeded  in  showing  that  de- 
fendant <x  its  agent  had  waived  it  Tbe 
acts  of  the  parties  by  whom  plaintiff  claims 
to  have  been  induced  to  delay  his  suits 
might  be  bdd  sufficient  for  this  purpose,  had 
there  been  a  sufficient  showing  of  authority 
in  them  to  make  the  waiver.  It  la  shown 
that  all  of  them,  except  one,  were  agents  of 
the  Atcblson,  Topeka  &  Santa  Fe  Railroad; 
and  it  is  not  claimed  that  any  of  them,  ex- 
cept one,  were  in  the  employment  of  the 
defendant,  or  had  any  authority  to  repre- 
sent it,  other  than  such  as  resulted  from  the 
contract  of  defendant  to  ship  the  cattle  to 
the  point  of  destination,  necessitating  the  use 
of  the  line  of  the  Atchison,  Topeka  &  Santa 
Fe  Company  as  a  connecting  carrier,  and  thus, 
03  plaintiff  contends,  making  that  company 
the  agent  of  defendant  to  complete  the  con- 
tract From  this  fact,  it  is  claimed  that 
authMlty  resulted  to  tne  agents  of  the  con- 
necting carritf  to  waive  the  provision  in 
question.  If  the  legal  effect  of  ilie  contracts 
were  what  plaintiff  contends  for,  1.  e.  to  bind 
defendant  absolutely,  as  a  common  carrier, 
to  carry  the  cattle  through  to  Arkansas  City, 
we  cannot  see  that  any  such  legal  conse- 
quence as  that  asserted  would  follow.  The 
connecting  carrier,  in  snch  case,  would  be 
regarded  as  the  agent  of  the  defendant  for 
the  pnrpose  of  completing  the  shipment,  but 
not  for  any  other  purpose.  Its  authority  to 
bbid  defendant  would  extend  only  to  things 
done  within  the  scope  of  such  agency.  Tbe 
waiving  of  a  defense  would  hardly  fall  with- 
in its  pturiew.  A  liability  on  defendant's 
part  might  result  from  default  in  the  con- 
necting line  in  carrying  out  defendant's  en- 
gugement,  but,  beyond  that,  its  admissions 
and  engagements  would  not  affect  defend- 
ant But,  however  that  may  be,  the  defend- 
ant as  far  as  we  have  seen,  limited  its  lia- 
bility to  its  own  line.  This  it  had  the  right 
to  do.  We  cannot  distinguish  tbe  case  of 
McCam  v.  Railroad  Co.,  84  Tex.  362,  19  S. 
W.  Rep.  547,  from  this.  The  connecting  line 
was  not  therefore,  the  agent  of  the  defend- 
ant, even  for  the  purpose  of  forwarding  the 
shipment 

The  court  erred  in  admitting  in  evidence 
the  statement  of  the  plaintiff  tbat  it  was 
the  duty  of*  the  agents  of  the  Atchison, 
Topics  &  Santa  Fe  road  to  investigate  and 


settle  all  claims.  If  it  was  thulr  duty  to  rep- 
resent defendant  in  such  mattes,  such  duty 
must  have  resulted  from  some  relation  be- 
tween the  two  companies  not  shown  by  the 
evldencR  If  such  a  relation  existed,  it 
should  have  been  proven,  and  its  legal  effect 
left  to  the  court  and  jury. 

One  of  the  persons  upon  whose  promises 
plaintiff  relied,  in  not  bringing  his  suit,  ap- 
pears to  have  been  an  agent  of  defendant. 
The  extent  of  his  powers  as  snch  is  not 
proven,  otherwise  than  by  the  testimony 
offered  by  defendant  which  shows  that  he 
was  never  intrusted  with,  and  did  not  ex- 
ercise, authority,  such  as  tbat  claimed  for 
him.  Whether  be  had  ever  adjusted  and 
paid  such  claims,  or  had  waived  such  con- 
ditions, as  those  in  question,  is  not  indicated, 
farther  than  this;  nor  are  any  circumstances 
disclosed  from  which  an  Inference  that  his 
acts  and  statements,  by  which  it  is  sought 
to  bind  the  defendant,  were  within  the  scope 
of  bis  apparent  authority.  Tbe  evidence 
fails  to  sbow  authority  to  waive  the  stipula- 
tion in  question,  in  those  whose  acts  are  re- 
lied on,  and  for  this  the  Judgment  must  be 
reversed. 

The  plaintiff  testified  that  the  two  roads 
"were  connecting  lines,  and  that  they  were 
acting  together  at  the  time  of  shipment" 
This  is  too  indefinite  to  establish  a  partner- 
ship or  other  relation  between  them,  such 
as  to  enable  the  agents  of  one  to  bind  the 
other.  How  they  were  acting  together— 
whether  simply  as  connecting  lines  or  other- 
wise—is not  shown. 

The  charge  of  the  court  and  verdict  of  the 
Jury  made  the  defendant  liable  for  injuries 
to  the  cattle  which  occiured  anywhere  on 
the  route.  Under  the  evidence.  It  was  only 
responsible  for  damages  sustained  by  the 
property  whUe  in  its  hands.  Tlie  evidence 
showed  affirmatively  that  part  of  the  loss 
occurred  after  the  stock  left  defendant's  line, 
and  while  it  was  in  the  hands  of  the  second 
carrier. 

The  contract,  when  offered  in  evidence, 
was  found  to  contain  the  following  clause: 
"And  said  party  of  the  second  part  further 
agrees  that  be  will  load,  unload,  and  re- 
load said  stock  at  his  own  risk,  and  feed, 
water,  and  attend  to  the  same  at  his  own  ex- 
pense and  risk,  while  it  Is  in  the  stock  yards 
of  the  party  of  the  first  part,  and  while  on 
the  cars,  or  at  feeding  and  transfer  jwlnts, 
or  where  It  may  be  unloaded  for  any  pur- 
pose." The  agents  of  plaintiff,  who  accoiu- 
IHinied  one  train  load  of  cars,  left  tlieiri 
while  they  were  in  the  pens  at  Ft  AVorth 
for  the  purpose  of  being  fed,  and  when  they 
returned  some  of  the  cattle  had  escaped,  or 
had  been  taken  away.  Defendant  asked  the 
court  to  charge,  in  substance,  that  defendant 
would  not  be  liable  for  the  animals  thus 
lost.  This  part  of  tbe  contract  was  not 
alleged  in  the  pleadings  of  either  plaintiff 
or  defendant  Whether,  in  view  of  the  fact 
that  plaintiff's  servants  were  to  attend  and 
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look,  after  the  stock  In  transit,  the  burden 
ivaa  on  hlrn  to  negatire  the  conclusion  that 
a  particular  loss  occurred  through  his  own 
negligence,  and  prove  that  It  resulted  from  the 
fault  of  the  carrier;  and,  if  so,  whether  or 
not,  when  he  offered  the  contract  in  evi- 
dence, the  defendant  could  avail  itself  of 
this  provision  without  having  pleaded  it,— ore 
questions  which  we  do  not  feel  inclined  to 
decide  without  further  argument,  and  more 
time  than  we  can  bestow  upon  them.  We  wiU 
simply  remark  that  such  limitations  are  held 
valid,  and  that  in  such  cases  it  has  been  held 
that  the  burden  rests  upon  the  plain|iff,  who 
accompanies  and  agrees  to  care  for  bis  stock, 
to  show  how  the  loss  occurred;  to  clear  him- 
self of  negllgencei  and  trace  the  damage  to 
the  fault  of  the  carrier.  We  do  not  think  it 
necessary  to  definitely  decide  these  ques- 
tions. See  Railway  v.  Sherwood,  (Ind.  Sup.) 
31  N.  E.  781;  3  Amer.  &  Bng.  £nc.  Law,  pp. 
16b,  16g,  and  authorities  cited.  The  Judg- 
ment is  reversed,  and  the  cause  remanded. 


HOUSTON  CITY  ST.  RY.  CO.  v.  JAGB- 
MAN. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  28, 
1893.) 

Ejection  from  Street  Cxb— Dxmaoes. 
In  an  action  for  damages  for  wrongful 
ejection  from  defendant's  street  car,  the  evi- 
dence showed  that  plaintiS  was  pnt  'off  Tdth 
the  use  of  but  little  force;  that  he  received  no 
physical  injury,  and  sustained  no  pecuniary 
loss.— so  that  his  sense  of  shame  was  the  only 
resnit  of  the  alleged  wrongful  act.  Held,  that 
a  charge  that  the  jury  were  to  consider  plain- 
tiff's sense  of  sliame,  "or  other  disagreeable 
emotions  of  the  mind,  resulting  to  liim  from 
such  wrongful  acts,  if  shown  to  be  wrongful," 
gave  the  Jory  too  much  latitude  in  estimating 
the  damages. 

Appeal  from  district  court,  Harris  county; 
James  R.  Masterson,  Judge. 

Action  by  J.  H.  Jageman  against  the  Hous- 
ton City  Street  Railway  Company  to  recover 
damages  for  an  alleged  wrongful  ejection 
from  one  of  defendant's  cars.  Judgment  was 
entered  in  favor  of  plaintiff,  and  defendant 
appeals.    Reversed. 

Jones  &  Oamett,  for  appellant 

GARRETT,  a  J.  This  Is  an  action  for 
damages  brought  by  J.  H.  Jageman  against 
the  Houston  City  Street  Railway  Company 
for  an  allet^  wrongful  ejection  of  the  plain- 
tiff from  one  of  defendant's  street  cars  by  its 
servants,  the  conductor  and  the  motorman 
of  said  car.  Plaintiff  alleged  that  he  was 
ejected  In  a  violent  and  insulting  manner, 
and  rendwed  an  object  of  disgrace  and  ridi- 
cule before  the  publia-  Upon  the  trial  tbe 
court  instructed  the  Jury  "that,  In  ascertain- 
ing and  measuring  such  actual  damages,  the 
jury  will  say  from  the  evidence  what,  if  any, 
actual  damages  the  plaintiff  ma.v  have  shown 
he  has  sustained  by   reason  of  the   wrong 


comtdalned  of,  and  a  sense  i^  shame,  <«*  otli- 
er  disagreeable  emoti<His  of  the  mind,  result- 
ing to  him  from  such  wrongful  acts,  If  shown 
to  be  wrongful,  are  to  be  considered  by  the 
jury."  According  to  plaintiff's  testimony,  lie 
bad  waited  at  the  comer  of  Main  and  Frank- 
lin streets  for  a  car  to  tbe  Fifth  ward  about 
20  minutes,  and  when  the  car  approacbed  he 
said  to  the  oonductw,  "Why  In  the  bell  did 
you  stay  so  kmg?"  and  proceeded  to  take  a 
seat  in  the  car;  that  the  conductor  said  "It 
is  none  of  your  damn  business,"  and  told  him 
to  come  out  of  the  car,  that  he  was  drunk, 
and  said  he  would  put  him  off.  Plaintiff  re- 
plied that  be  could  not  do  it,  when  tbe  con- 
ductor called  the  motorman,  and  tbe  two  todc 
blm.  and  shoved  him  out.  Plaintiff  sold  that 
be  had  taken  two  or  three  glasses  of  beer, 
but  was  not  under  the  influence  of  liquor; 
that  the  conductor  said  he  was  drunk,  and 
that  made  him  mad,  because  he  Imew  tiiat 
he  was  not  drunk.  There  waa  otber  evi- 
dence as  to  what  occnrred  at  the  time,  and 
evidence  on  the  part  of  the  defendant  Justify- 
ing the  acts  of  its  servants;  but  it  remained 
that  the  plaintiff  was  put  oft  tbe  car  with  tbe 
use  of  but  little  force;  that  he  received  do 
physical  injury  or  paiu,  and  sustained  no  pe- 
cuniary loss.  The  Jury  returned  a  vo^ct  bi 
favor  of  tbe  plaintiff  for  $300,  for  which 
amount  be  recovered  Judgment 

Upon  appeal  the  charge  of  tbe  court  in 
complained  oif  because  it  allowed  tbe  Jury  too 
great  a  latitude,  and  anttaorized  It  to  consid- 
er, in  estimating  the  damages,  sucb  disagree- 
able emotiona  of  tb»  mind  as  tbe  plalntilT 
may  bave  experienced  from  anger,  rage,  re- 
sentment, or  malicious  feeling.  In  an  ac- 
tion for  damages  tor  Injnries  to  the  fteelingn 
it  would  be  difficult  to  lay  down  a  rule  as 
to  v^at  emotions  of  the  mind,  produced  by  a 
wrongful  act,  resulting  in  snch  injuries, 
should  be  considered  as  cause  for  damages; 
but  from  the  evidence  in  this  case  it  seems 
that  tbe  sense  of  shame  which  is  stated  In 
the  charge  would  be,  perhaps,  the  only  one 
that  would  be  the  result  of  the  wrongful  act 
complained  of.  We  think  the  charge  gives 
rather  too  much  latitude  to  tbe  Jury,  especial- 
ly when  we  consider  the  large  amount  of  tbe 
verdict,  which  is  complained  of  as  excessive 
and  we  are  of  the  opinion  tliat  tlie  defendant 
should  be  granted  a  new  trial.  While  there 
is  no  rule  by  which  damages  for  injnries  to 
the  feelings  can  be  at  all  acciuvtely  asocr- 
toined.  still  there  should  be  a  rc^sonabla 
limit  to  the  amount  In  support  of  his  Judg- 
ment, plaintiff  has  shown  the  violation  of  an 
implied  contract  on  the  part  of  the  defendant 
to  transport  blm  a  short  distance,  but  does 
not  show  any  loss  resulting  therefrom,  so  the 
damage  for  this  would  be  only  nominal,  and. 
further,  that  he  was  ejected  by  a  force  thflt 
does  not  amount  to  more  than  a  simple  as- 
sauljt  and  received  no  Injury  except  snch  as 
his  feelings  may  have  sustained  from  a  sense 
of  sluune  at  being  wrongfully  ejected  Croia 
the  car.    We  will  not  consider  the  assign- 
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ment  of  error  which  questions  the  sufflctency 
«f  the  eyidence  to  sustain  the  verdict.  The 
Judgment  of  the  court  beiow  will  be  rc- 
Tcraed,  and  the  cause  remanded. 


ABBOTT   et    al.    t.    INTERNATIONAL 

BLIKJ.  &  LOAN  ASS'N  et  al.' 

(Court  of  GStII  Appeals  of  Texas.    Oct  25, 

1893.) 

Bciij>iifs  ASD  Loan  Associatiok  —  Ixtebsst  on 
Loan— UsuBY. 
A  member  of  a  building  and  loan  asso- 
ciation, in  consideration  of  a  loan  of  $1,440 
made  to  him  by  the  association,  gave  it  his 
note  for  f2,000,  payable  on  or  before  the  ma- 
turity of  a  certain  series  of  the  association's 
stock,  with  interest  at  6  per  cent,  nntil  paid. 
H^d  that,  as  the  date  or  maturity  was  not 
fixed,  the  aggregate  of  the  excess  of  principal, 
together  with  interest,  might  not  exceed  the 
legal  rate  of  12  per  c«it.  on  the  loan  made, 
and  the  contract  was  not  usurious. 

Appeal  from  district  coturt,  Bexar  county; 
W.  W.  King,  Judge. 

Petition  by  Thomas  H.  Abbott  and  others 
n^ainst  the  International  Building  tc  Loan 
Association  and  one  Holland  for  an  Injnnc- 
tion.  From  a  Judgment  for  defendants,  pe- 
titiona^  op];>eal   Affirmed. 

Upson  &  Bergstrom,  for  appellants.  B.  L. 
Aycock,  for  appellees. 

.JAMES,  C.  J.  The  appellant  Abbott  ap- 
plied for  an  injunction  to  restrain  a  sale  of 
real  estate  advertised  under  a  trust  deed 
given  by  himself  and  wife  to  secure  a  note 
to  appellee  for  a  loan  of  money,  and  a  tem- 
IKwrary  Injunction  was  granted.  By  an 
amended  original  petition,  plaintiff,  joined  by 
his  wife,  Joanna  Abbott,  alleged,  In  sob- 
atance,  that  they  had  on  April  12,  1SS6,  bor- 
rowed of  said  association  $1,440,  and  gave 
therefor  their  obligation  to  pay  the  associa- 
tion $2,600,  with  6  per  cent.  Interest  per  an- 
□nm,  payable  at  the  maturity  of  plaintiff  Ab- 
t>ott's  13  shares  of  stock  of  the  association, 
and  the  further  sum  of  $26  per  month  from 
said  date  until  maturity  of  the  stock,  and  for 
the  iiayment  thereof  pledged  said  stock,  and 
save  said  deed  of  trust;  that  said  obligation 
was  usiurlous,  and  plaintiffs  had  paid  $715 
as  interest;  that  7  of  the  shares  of  stock 
bad  matured,  and  were  worth  in  cash  $200 
POT  share,  less  $42  dues  not  paid  thereon,— 
and  asked  that  the  above  sums,  $715  and 
$1,35S,  be  allowed  to  extinguish  the  $1,440 
borrowed,  and  that  plaintiffs  have  judgrment 
for  the  difference,  $633,  against  the  associa- 
tion, and  for  decree  awarding  to  plaintiffs 
the  other  5  shares  of  stock,  and  for  perpetu- 
ation of  the  injunction.  Defendant,  by  its 
answer,  required-  Joanna  Abbott  to  be  made 
a  iMirty,  alleged  that  the  payment  of  $26 
per  month  provided  for  in  the  note  was  a 
mutual  mistake,  and  was  intended  to  be  $13 
per  month,  as  representing  the  monthly  stock 


*  Rriiearing  denied. 


dues;  and  further  alleged,  In  substance,  that 
on  April  16,  1886,  plaintiff  applied  for  a  loan 
of  $2,600,  and  that  a  premium  of  50  per 
cent  was  bid  by  plaintiff  for  such  loan,  un- 
der a  by-law,  (setting  it  ont,)  to  secure  the 
preference  or  priority  for  the  loan;  and  al- 
leged plaintiff's  default  In  the  payment  of 
dues  and  interest  for  a  period  that,  under 
the  by-laws,  authorized  foreclosure,  viz.  three 
montiis'  default  in  the  payment  of  interest 
and  dues  on  stock;  denying  that  said  shares 
had  ever  matured;  and  prayer  for  judgment 
for  the  amount  due  on  the  contract,  with  in- 
terest, attorney's  fees,  insurance  paid  on  ac- 
count of  plaintiff,  and  the  expense  of  adver- 
tising the  sale,  and  for  foreclosure  of  its  lien 
on  the  premises  and  shares  of  stodt  The 
judgrment  was  in  favor  of  the  association, 
against  Abbott,  for  $743.85,  with  foreclosure 
of  the  lien  on  the  real  property,  lliore  is  no 
statement  of  facts  in  the  record,  and  the  case 
is  before  us  aa.  the  conclusions  of  fact  of  tho 
Jodge,  and  his  conclusions  of  law.  His  con- 
clusions of  fact  are  necessarily  oxa  conclu- 
sions also,  and,  in  order  that  appellants  may 
not  be  deprived  of  anything  affecting  their 
rights  on  an  appeal  from  this  judgment,  the 
condtiBlons  are  here  given  In  full: 

"Onclosions  of  Fact 

"(1)  That  on  or  about  January ,  1884, 

plaintiff  Thomas  H.  Abtx>tt  purchased  seven 
shares  of  stock  of  the  first  series  In  defend- 
ant corporation's  capital  stock,  and  thereaft- 
er, in  1886,  purchased  6  shares  of  the  fifth 
series  in  and  of  defendant  corporation's 
stock,  and  paid  into  the  defendant  corpora- 
tion, on  account  of  said  stock,  monthly,  after 
h«  acquired  the  same,  at  the  rate  of  $1  per 
month  per  share,  aggregating  the  sum  of 
nine  hundred  and  twenty-three  ($923)  dollars. 

"(2)  That  on  the  16th  day  of  April,  18S8, 
the  plaintiff  borrowed  from  the  defendant 
corporation  the  sum  of  $1,440,— that  Is  to  say, 
he  bid  for  the  sum  of  $2,600,  and  obtained 
the  same  at  a  premium  of  50  per  cent,  and 
therefore  was  entitled  to  obtain  from  said 
defendant  corporation  the  sum  of  $1,300;  bnt, 
having  been  a  member  of  defendant's  corpo- 
ration for  two  years  prior  thereto,  he  was 
given  $140  additional,  being  In  all  the  stun 
of  $1,440  In  cash,  and  in  consideration  of 
such  loan  the  said  plaintiffs,  Thomas  H.  Ab- 
bott and  wife,  ^ecuted  to  the  defendant  the 
following  note:  '$2,600.00.  San  Antonio, 
Texas,  April  12tfa,  1886.  On  or  before  the 
maturity  of  the  Ist  and  5th  aeries  of  stock 
of  the  International  Building  &  Loan  Asso- 
eiatl<m,  we  promise  to  pay  to  the  order  of  the 
International  Building  &  Loan  Association, 
at  Its  principal  office,  in  San  Antonio,  Texas, 
tbe  sum  of  twenty-six  hundred  dollars,  with 
Interest  at  the  rate  of  6  per  cent  i>er  annum 
from  the  date  hereof  until  paid;  also,  the 
further  sum  of  twenty-six  dollars  pec  month 
from  this  date  until  maturity  of  the  afore- 
said stock,  as  provided  for  in  the  by-laws  of 
■aid  association,  which  by-laws  are  made  and 
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taken  to  be  a  part  hereof.'  That  defendant 
explained  to  plaintiffs,  at  the  time  of  making 
the  bid  for  said  loan,  the  manner  of  operat- 
ing the  boslness  of  said  corporation,  and  In- 
tended to  make  said  instrument  for  the  snm 
of  $2,600,  with  interest  thereon  at  the  rate 
of  6  per  cent,  per  annum  from  the  date 
thereof,  and  the  further  sum  of  $13  per 
month,  instead  of  $26  per  month,  as  stated  In 
said  note,  but  said  note  and  the  accompany- 
ing deed  of  trust  were  presented  to  plaintiffs 
for  signature,  and  nothing  said  of  any  mis- 
take therein  until  this  suit  was  brought. 
That  thereafter  plaintiffs  did  in  fact  pay  to 
the  said  defendant  the  sum  of  $13  per  month 
as  Interest,  and  $13  per  month  as  dues  on 
stock,  up  to  the  month  of  November,  1890, 
when  plaintiffs  discontinued  aU  payments 
on  account  of  said  stock. 

"(3)  That  to  secure  said  loan  the  plaintiffs, 
Thomas  H.  Abbott  and  wife,  executed  to 
the  defendant  Holland,  as  trustee,  a  convey- 
ance of  the  property  set  out  in  plaintiffs'  pe- 
tition, conditioned  that,  if  said  note  was  paid 
according  to  Its  terms  and  conditions,  then 
the  said  instrument  should  become  null  and 
void,  but  if  the  plaintiffs  failed  to  pay  the 
said  sum  of  money,  or  any  Interest  pay- 
ments thereon,  or  any  dues  on  their  stock.  In 
the  manner  and  the  time  provided  by  defend- 
ant's by-laws,  that  then  the  defendant  might 
proceed  to  foreclose  its  lien  on  the  said  prop- 
erty and  shares  of  stock  to  satisfy  said  debt; 
and,  further,  that,  if  the  plxilntiffs  fall  to 
keep  the  property  Insured  for  the  benefit  of 
the  defendants,  then  the  defendants  should 
insure  the  same,  and  charge  the  premium 
therefor  to  the  plaintiffs;  and,  If  any  Judi- 
cial proceedings  were  resorted  to  for  the 
purpose  of  enforcing  the  said  note  or  deed 
of  trust,  that  then  plaintiffs  should  further 
pay  the  reasonable  attorney's  fees  therefor. 

"(4)  That  thereafter  plaintiffs  did  pay  to 
the  defendant,  as  Interest  on  said  loan,  the 
sum  of  $13  per  month,  up  to  and  including 
the  month  of  November,  1890,  aggregating 
the  sum  of  $715,  and  thereafter  plaintiffs 
ceased  and  refused  to  make  any  further  pay- 
ments on  account  of  the  said  Interest 

"(5)  That  thereafter,  during  the  years  1891 
aftd  1802,  plaintiffs  failed  and  refused  to  in- 
sure said  property  for  the  benefit  of  defend- 
ant, and  defend^t  caused  the  same  to  be 
insured,  and  paid  as  premiums  for  said  in- 
surance the  sum  of  $20. 

"(6)  That  thereafter,  in  the  month  of  June, 
1891,  the  defendant  William  Holland,  as  trus- 
tee, under  and  by  virtue  of  the  terms  of  said 
deed  of  trust,  advertised  the  said  propra-ty 
for  sale  to  satisfy  the  said  claim  for  $2,600, 
and  paid  for  advertising  the  sum  of  $13.35, 
when  such  sale  was  enjoined,  at  the  Instance 
of  plaintiffs  In  this  suit. 

"(7)  That  defendant's  by-laws,  at  the  time 
plaintiffs  acquired  their  stock  and  borrowed 
the  said  sum  of  money,  provided  as  follows: 

"  'Art  2.  It  is  hereby  declared  that  the  pur- 
pose of  the  formation  of  this  corporation  is 


to  purchase  and  sell  real  estate  in  the  cUy 
of  San  Antonio,  and  In  Bexar  county,  Texas, 
and  to  Improve  the  same;  to  lend  money  on 
real-estate  security  In  said  city  and  conntr, 
on  the  stock  of  the  members  of  this  corpo- 
ration, and  principally  to  aid  and  assist  Its 
members  In  acquiring,  improving;  and  hoM- 
ing  real  estate  in  said  city  and  county,  and 
particularly  to  aid  and  assist  Its  members  la 
acquiring  homesteads  for  themselves  and 
their  families;  also,  to  borrow  money  of  otl>- 
er  persons,  not  members  of  this  assodatioii.' 

"'Art  5.  The  shares  of  stock  In  this  cor- 
poration may  be  issued  in  one  or  more  me- 
cesslve  series.  In  such  amounts  as  the  board 
of  directors  may  determine,  or  the  by-laws 
prescribe.  The  said  stock  to  be  paid  in  la 
monthly  installments  of  $1.00  (one  dollar)  per 
month  per  Share.  Each  and  every  share- 
holder of  each  and  every  share  of  stock  hdd 
by  him  or  her  in  this  corporation  shall  par 
Into  the  treasury,  in  lawful  money,  on  or 
before  the  second  Monday  of  each  and  every 
month,  the  sum  of  one  dollar,  ($1.00,)  until 
such  shares  of  the  series  of  stock  upon  whidi 
such  monthly  payment  Is  made  shall  readi 
the  value  of  two  hundred  ($200.00)  dollars, 
when  he  or  she  or  they  shall  be  paid  for 
each  share  of  such  stock  the  siun  of  two 
hundred  dollars,  ($200.00,)  and  the  said  stock 
shall  thereupon  revert  to  the  corporation, 
and  shall  be  canceled.  Each  and  every  stiare 
of  stock  held  by  any  shar^older  shall  be 
liaUe'  for  and  subject  to  a  lien  for  the  sat- 
isfaction of  any  unpaid  installments  by  sodi 
shareholder. 

"  'Art  6.  The  board  of  dhrectors  aball  bold 
stated  meetings  on  the  second  Thursday  of 
each  and  every  month.  At  eadi  stated 
meeting,  the  money  in  the  treasury  shall  Im 
offered  to  loan.  In  open  meeting,  at  a  rate 
of  Interest  not  to  exceed  8  per  centom  per 
annum,  and  the  stockholder  who  shall  bid 
the  highest  premium  to  be  fixed  in  the  bj- 
laws  for  the  preference  of  the  priority  of 
loan  shall  be  entitled  to  receive  a  loan  not  to 
exceed  in  amount  the  snm  of  two  hundred 
($200)  dollars  per  share  of  stock  held  by  sncli 
borrowing  shareholder.  The  premium  bid  by 
the  borrowing  stocidioldw  for  the  preference 
of  loan  shall  l>e  paid  in  cash  before  the  loan 
Is  consummated.' 

"Tliat  at  said  date  of  said  organisation  of 
defendant  corporation,  and  since  then,  at  all 
times,  its  by-laws  provided  as  fdlows,  to 
wit: 

'"Article  1,  sec  2.  Each  share  of  stock 
shall  entitle  the  holder  to  a  loan  of  two  htm- 
dred  ($200)  dollars.' 

"  'Article  2,  sec.  1.  On  each  share  of  stock 
there  shall  be  paid  In,  on  or  before  the  sec- 
ond Monday  of  each  and  fvery  month,  the 
sum  of  one  dollar.  Sec.  2.  Whenever  it  sliall 
appear  on  the  books  of  the  association  that 
the  stock  of  any  particular  series  is  wortb 
two  hundred  ($200)  dollars  per  share,  all  a^ 
rears  of  montiily  dues,  fines,  and  otherwise, 
shall  become  at  (nee  due,  and  the  directors 
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«hall  cause  to  be  paid  to  the  holder  of  each 
nnpledged  share  in  snch  aeries  the  sum  of 
two  hundred  (|200)  dollars,  less  all  arrears  of 
fines  due,  or  otherwlae,  and  payment  of  dues 
on  the  stock  of  that  series  shall  cease.' 

"'Article  8,  sec.  1.  Any  stockholder  wish- 
tng  to  withdraw  his  stock  not  pledged  to  the 
association  shall  give  thirty  days'  notice,  in 
writing,  to  be  filed  with  the  secretary.  At 
the  expiration  of  the  said  thirty  days  the 
withdrawing  stockholder  shall  be  entitled  to 
rocelTe  the  amount  actually  paid  in  on  such 
stock,  together  with  snch  interest  or  propor- 
tion of  the  profits  as  the  board  of  directors 
■hall  fix  and  determine,  dedncttng,  however, 
an  dues  and  fines  charged  against  such  with- 
drawing stockholder:  provided,  however, 
that  at  no  time  shall  more  than  one-third  of 
the  fnnds  iu  the  trensivy  be  applied  to  the 
dt-mands  of  withdruwing  stockholders  with- 
out the  couseut  of  the  board  of  direcfra-s.' 

"  'Article  9,  sec.  1.  The  president  shall,  at 
«ach  monthly  meeting  of  the  directors,  offer 
the  money  in  the  treasury,  it  over  two  hun- 
dred ($200;  dollars,  for  loan  in  opeu  meet- 
ins;  such  loan  to  be  disposed  of  to  the  high- 
est bidder  for  priority  right  The  board  of 
directors  may  from  time  to  time  llx  a  rate 
of  premium,  below  which  shares  shall  not 
be  redeemed.  •  •  •  Sec  4.  If  the  interest 
on  any  loan,  or  the  dues  on  the  shares  upon 
which  such  loan  is  based,  remain  unpaid  for 
more  than  three  montlis,  the  board  of  direct- 
ors may  compel  payment  of  principal.  Inter- 
est, and  fines  by  proceeding  on  the  securities 
according  to  law.  •  •  •  Sec  8.  Each  stock- 
bolder,  for  each  and  every  share  of  stock 
held  by  him  in  this  association,  shall  be  en- 
titled to  receive  a  loan  not  exceeding  two 
hnndred  ($200)  dollars,  and  he  shnll  pay  in- 
terest monthly  at  the  'rate  of  ,6  per  cent 
per  annum  for  such  loan,  from  the  first  day 
of  the  month  in  which  the  award  of  loan 
is  made.  The  premium  paid  for  the  pref- 
erence of  loan  shall  be  paid  in  cash  when 
the  loan  is  consummated.  Sec.  9.  Every 
share  of  stock  upon  which  a  loan  is  elTected 
Khali  be  transfeired  to  the  association  as  col- 
lateral security,  and  every  transfer  of  stock 
shall  be  on  the  books  of  the  association,  and 
no  transfer  shall  be  made  while  the  owner 
thereof  Is  indebted  to  the  association.  Sec 
10.  Any  stockholder  may  have  a  loan  upon 
bis  stodc  at  12  per  cent  per  annum  interest, 
payable  monthly:  provided,  that  such  loan 
shall  not  be  allowed  for  a  less  period  than 
six  months:  and  provided,  the  dues  paid  in 
by  such  borrowing  stockholder  on  the  stock 
to  be  pledged  are  equal  to  or  exceed  the 
amonnt  so  loaned  on  said  stock.  Sec.  11. 
And,  If  any  borrower  shall  fall  or  neglect  to 
keep  In  force  his  policy  of  Insiu-ance  upon 
tbe  property  given  this  association  as  securi- 
ty for  a  loan,  the  secretary  shall  Immediate- 
ly cause  a  policy  of  insurance  to  be  Issued, 
and  shall  charge  the  same  to  the  borrows 
with  his  next  month's  dues,  and  the  bor- 
rower shall  be  fined  one  dollar  at  the  direc- 


tion of  the  board  of  directors.  •  •  •  Sec. 
13.  Should  any  borrower  desire  to  repay  to 
the  association  the  money  advanced  In  order 
to  redeem  his  shares,  he  stall  repay  to  the 
association  the  money  actually  received,  and 
one-eighth  of  the  premium  for  which  snch 
loan  was  made,  for  each  year,  or  fractional 
part  thereof,  such  borrower  has  had  the  use 
of  the  money.  Sec.  14.  Any  borrower  who 
has  been  a  member  of  this  association  for 
one  year,  or  who  shall  hav**  paid  twelve  (12) 
monthly  Installments  upon  his  stock,  shall 
ceive  a  deduction  of  one-tenth  of  the  pre- 
mium bid  by  such  borrower  for  every  year 
he  has  been  such  member,  or  for  every  year 
since  the  Issuance  of  the  stock  to  be  pledged. 

"  'Article  10,  sec  1.  Each  and  every  stock- 
holder who  shall  refuse  or  neglect  to  pay 
his  monthly  dues  as  often  as  the  same  may 
become  payable  shall  forfeit  and  pay  the  ad- 
ditional sum  of  ten  cents  monthly  on  each 
and  every  dollar  doe  by  him;  dues  of  each 
month  to  be  taken  separately.  *  *  •  Sec. 
4.  Any  stockholder  who  shall  neglect  to  pay 
the  monthly  Interest  on  his  loan  when  the 
same  becomes  due  shall  be  fined  for  such 
neglect  ten  cents  upon  each  dollar  of  the  in- 
ter^t  due  for  that  month.' 

"That  ta  June,  1891,  the  shares  of  stock  in 
the  first  series  of  defendant  corporation  were 
declared  to  be  matured  at  the  rate  sum 
of  $133.50  per  share,  and  all  the  stockhold- 
ers in  defendant  c(«poratl<Mi  in  said  series, 
whose  shares  wero  not  pledged,  were  paid 
said  sum  of  $133.50  p»  share  in  cash,  and 
all  holders  of  stock  in  the  flftli  scries,  whoHo 
shares  were  not  pledged,  were  given  paid-up 
stock  In  defendant  corporation  at  the  rate 
of  $68  per  share,  and  from  said  date— June  1, 
1891— the  by-laws  of  the  defendant  corpora- 
tion, and  Its  mode  of  doing  business,  were 
changed  so  that  no  dues  on  stock  theretofore 
issued  at  the  rate  of  $1  per  month  per  share 
was  collected,  and  no  further  stock  issued 
under  sudi  arrangement,  but  all  holders  of 
shares  in  said  association  were  given  receipts 
for  full  paid-up  stock,  at  their  withdrawal 
values,  as  before  set  out,  to  which  arrange- 
ment or  change  the  plaintiffs  did  not  con- 
sent 

"(8)  The  reasonable  attorney's  fees  in- 
curred by  the  defendants  in  this  suit  in  en- 
forcing the  payment  of  their  claim  is  $250. 

"(9)  That  the  plaintiffs  have  given  no  writ- 
tea  notice  of  withdrawal  of  their  shares  of 
stock  to  the  defendants,  and  the  withdrawals 
of  $133.50  per  share  of  the  fii-st  series  to 
other  stockholders  was  made,  in  all  cases, 
where  some  had  given  written  notice  of  with- 
drawal, and  others  had  not,  and  the  Issuance 
of  paid-up  stock  at  withdrawal  values  was 
givai  to  other  shareholders  without  any  writ- 
ten notice  of  withdrawal." 

The  appellants'  assignment  of  error  is  as 
follows:  "The  comrt  erred  in  its  conclusion 
of  law  that  the  contract  entered  into  between 
Thomas  H.  Abbott  and  wife  and  the  Inter- 
national Building  &  Loan  Association  was 
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not  usurious,  because  it  appeara  from  said 
contract  and  the  evidence  tnat  tbe  appellant 
Thomas  H.  Abbott  had  borrowed  ftom  said 
International  Building  &  Loan  Association 
the  sum  ot  $1,440,  and  bound  plalntlfl  by 
said  contntot  to  repay  in  satisfaction  of  said 
loan,  at  the  maturity  of  his  stock,  the  sum 
of  $2,600,  together  with  interest  thereon  at 
the  rate  c^  6%  per  annum,  making,  together 
>vlth  interest  and  premium,  more  than  12% 
per  annum,  aud.  In  order  to  pay  said  debt 
before  maturity,  is  required  to  pay,  in  addi- 
ti(»i  to  snid  6%  per  annum  on  $2,600,  the 
sum  of  $1,440,  the  amount  originally  bor- 
rowed, together  with  cne-«ighth  of  said  pre- 
mium of  $1,160,  being  $145  per  annum  for 
each  year  that  the  said  appellant  had  said 
m<wey,  making  greatly  In  excess  of  12% 
per  annum  for  the  use  of  the  sums  ot  money 
actually  borrowed;  and  therefore  the  court 
should  have  rendered  judgment  In  favor  ot 
plaintiff,  and  against  defendant  building  and 
loan  association,  for  the  sum  of  $553.50,  and 
should  have  allowed  defendants  nothing  for 
attorney's  fees,  interest,  Insumnce,  and  ad- 
TerOslng." 

Conclusions  ot  Law. 

The  question  to  be  first  considered  Is 
whether  or  not  the  contract  was  usurious. 
The  plaintiff  became  a  shareholder  and  mem- 
ber of  defendant  building  and  loan  associa- 
tion. As  holder  of  13  shares  of  its  stock, 
he  obligated  himself  to  pay  to  the  associa- 
tion $13  per  month  (|1  for  each  share)  as 
stock  dues.  Borrowing  $1,440.  from  the  as- 
soclatl(»i,  he.  Joined  by  his  wife,  gives  a  note 
for  $2,600,  dated  April  12,  1886,  payable  on 
or  before  the  maturity  of  the  first  and  fifth 
series  of  the  defendant's  stock,  with  interest 
on  said  sum  at  6  per  cent  per  annum  from 
date  until  paid;  also,  the  sum  of  $26  per 
month  until  maturity  of  said  stock,  as  pro- 
vided by  the  by-laws  of  the  association, 
wliich  by-laws  are  made  and  taken  as  a 
part  of  the  note.  It  was  shown  that  the 
$26  mentioned  in  the  note  was  a  mistake, 
and  should  have  been  $13,  and  was  intended 
to  represent  the  stock  dues.  This  presents 
a  case  where  the  borrower  gives  his  obliga- 
Hon  for  $2,600,  receiving  $1,440  only,  and 
promises  to  make  monthly  payments  of  in- 
terest amoimting  to  less  than  12  per  cent 
(a  rate  then  allowed)  on  the  sum  actually 
received.  This  case  is  not,  therefore,  brought 
within  the  cases  of  Afso  lation  v.  Lane,  81  Tex. 
369,  17  S.  W.  Rep.  77,  and  Gilder  v.  Hearu.>, 
79  Te.v.  120,  14  S.  W.  Rep.  1031,  and  might 
have  been  so  if.  In  addition  to  an  excess  of 
principal,  the  contract  had  been  to  pay  fully 
13  per  cent  Interest  per  annum.  It  does 
not  follow  in  this  case  that,  because  a  large 
orccss  of  principal  appears  in  the  note,  it, 
considered  with  the  rate  of  Interest  con- 
tracted for,  would  amount  to  usury.  TblB 
could  be  determined  if  the  date  of  maturity 
were  fixed,  but  from  this  re«>rd  the  matiuity 
Of  the  note  is  not  fixed.     When  this  maturity 


of  the  stock  was  to  happeo,  or  could  reaaon- 
ably  be  expected  to  happen,  is  not  diadosed 
by  anything  in  the  record.  It  miglit  be  de- 
layed by  adventitious  circumstances  so  long 
as  not  to  make  the  combined  amount  of  the 
excess  of  principal  and  the  current  iDtecmr 
aggregate  more  than  12  per  cent  oo  what 
was  received.  The  existence  of  usury  must 
be  made  to  appear  by  the  party  claiming 
it,  and  it  does  not  appear  from  the  face  ot 
this  note  that  it  was  usurious.  In  a  previous 
appeal  of  this  cause  the  supreme  court  rJO 
S.  W.  Rep.  118)  arrived  at  the  condnsloD 
that  the  same  obligatioo  was  not  usurious, 
placing  It  upon  another  ground.  One  of  the 
by-laws  of  the  association,  and  referred  to 
OS  a  part  of  the  contract  altered  Into  by  Ab- 
bott, reads  as  totiowBi  "Bhoold  any  bor- 
rower desire  to  repay  to  the  association  the 
money  advanced  in  <Nrder  to  redeem  his 
shares,  he  shall  repay  to  the  association  the 
money  actuaJly  rec^ved,  and  one-elglitta  of 
the  premium  for  whicli  such  loan  was  made, 
for  each  year  or  fractional  part  thereof  such 
borrower  has  had  the  use  ot  the  mon^." 
The  court  gave  to  this  by-Uw  a  controlluig 
effect  in  determining  whether  or  not  the  con- 
tract was  usurious;  and  dividing  the  fore- 
closure premium  (which,  np<m  the  record  be- 
fore us,  appears  to  be  $1,300)  by  8,  in  order 
to  determine  the  amoimt  that  might  be  pay- 
able per  year  under  such  by-law,  it  would 
show  less  than  12  per  cent  per  annum  (Hi 
what  Ijad  been  borrowed,  and  therefore  the 
coiurt  held  the  contract  not  usurious.  In  an- 
other appeal  before  the  supreme;  court  at  the 
same  time,  the  sum  so  arrived  at  proved  to  be 
greater  than  12  per  cent  oa  wliat  had  bees 
received,  and  the  cmitract  was  pronounced 
usurious.  Hensel  v.  Association,  20  &  W. 
Rep.  116.  Applying  this  test  to  the  ocwtrKt 
before  us,  it  would  not  be  usurious.  We  »i- 
tertaln  grave  doubt  as  to  the  oprreetness  of 
this  method  of  testing  these  contrsLJ  for 
usury.  In  the  first  place,  it  appears  to  us 
that  the  by-law  above  quoted  gives  the  boi^ 
rower  a  mere  option  or  privilege,  to  exerdse 
or  not,  as  be  pleases.  It  brings  Into  tlte  oon- 
traot  no  stipulation  which  the  assodation  can 
enforce,  and  coustitutes,  in  our  Judgment  no 
part  of  the  contract  proper,  but  simply  per- 
mits the  borrower  to  withdraw  prior  to  the 
maturity  of  the  stork  upon  the  lenns  of  the 
by-law,  if  he  soi>s  fit  to  avail  himsdf  of  It 
While  the  boiTower  may  exei-cise  th*  privi- 
lege of  BO  'Withdrawing,  ther>  Is  nothing  is 
the  contract  tliat  requires  It  of  lilm. 

Again,  appellants*  counsd  very  pertlnenfly 
nsks,  If  the  one-i-ighth  of  the  premium  amiwil- 
ly  is  to  be  considered  in  determining  usury, 
wlint  bocoinos  of  the  amoimt  |)t<r  month  paid 
as  Interest  tmder  the  express  terms  of  th« 
contract?  It  appears  to  us  thai  the  interest 
Rllpniated  to  be  paid  monthly  mnst  have  be«n 
overiooked  by  Justice  Heury  in  considering 
the  above  two  casosk  for,  pursuant  to  the  test 
.ipplicd  in  the  opinions  nndered  l^*  him,  the 
interest    clearly    contracted    for    and    paid 
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monthly  being  centered,  it  would  lead  us 
to  the  (xmclusloa  that  this  contract  was  gross- 
ly QBurioos.  In  tbo  deed  of  trust  it  was  pro- 
Tlded  that  if  plaintiffs  should  fail  to  keep 
the  property  insured,  defendant  could  do  so, 
and  charge  the  premium  to  pluintUfs,  and,  tf 
any  Judicial  proceedings  were  resorted  to  for 
the  purpose  of  aifordnf;  the  note  and  deed 
of  trust  plaintiffs  should  pay  a  reasonable 
attom^'s  fee.  The  insurance,  attorney's  fee, 
and  the  cost  of  adrertiseuneat  of  trustee's 
sale  were  properly  charged  against  plaintiff 
Aldiott,  (2  Jones,  Mortg.  i  ieU6,)  and  we  see 
BO  reason  for  rerising  the  oourf  s  finding  as 
to  the  amount  allowed  as  reasonable  attor- 
ney's fees.  We  b^ere  the  concloslons  of  the 
district  court  were  correet,  and  tbc  amount 
€a  the  debt,  91,440,  with  $290  hiterest  from 
November,  1S90,  to  October,  1S82,  and  $20 
paid  by  defendant  for  insurance,  and  913.35 
costs  of  adTertlsement,  and  $250  attorney's 
fees,  to  wit,  the  aggregate  sum  of  92,022.35, 
reporeaents  plaintiffs*  debit  to  the  asaociation, 
and  that  their  proper  credit  is  91,278.50,  the 
withdrawal  ralne  of  tlie  stock,  as  appears 
from  tlifl  findings,  leaving  the  balance,  as  ad- 
jodged  by  tbe  court,  $743.85.  The  Judgment 
is  affirmed. 


TiSXAS.  S.  V.  &  N.  W.  RT.  CO.  t.  GUT.\ 

(Court  of  Ciril  Appeals  of  Texas.    Oct.  26, 
1893.) 

Ikjvkt  to  Emplots— NceLiGEHCC— Pboximats 
Cal'ss. 

1.  In  an  action  for  damages  fer  injnries 
rcceiTcd  while  a  brakeman  on  tlie  defendant's 
train,  the  evidence  showed  that  DlaintifE  was 
standing  on  the  rear  of  the  tender  of  an  engine 
wliich  was  backing  onto  a  side  track  to  eounect 
with  a  car;  that  as  the  tender  ajqproached  the 
car,  with  plaintiff  ready  to  make  the  coupling, 
the  two  drawbeads  missed,  and  passed  each 
other,  plaintiff  being  canght  between  the  car 
and  the  tender.  The  evidence  showed  that  the 
failure  of  the  drawheads  to  meet  was  caused 
by  the  sinking  of  the  track.  Held,  that  plaintiff 
could  recover,  it  being  the  duty  oi  defendant  to 
inspect  its  track,  and  Iceep  it  in  a  reasonably 
safe  condition,  wlueh  doty  piaiBtiff  had  a  right 
to  presume  had  been  performed. 

2.  The  fact  that  the  track  on  which  the 
car  stn™i  w.ns  on  a  onrve,  and  that  plaintiff 
was  on  the  inside  of  the  curve  to  make  the 
eoopling,  wonid  not  i>ar  a  recovery,  trea  if  the 
act  would  ordinarily  constitate  negligence,  for 
the  injury  neither  resulted  from  nor  was  con- 
tributed to  by  the  risk  therein  incuired. 

^  The  court  properly  refused  to  charge 
that,  "if  said  defect  was  aa  equally  open  to  the 
inspection  of  the  plaintiff  as  to  the  railway 
compniiy.  then,  in  that  event,  defendants  would 
not  be  liable." 

Appeal  from  district  court,  Pauola  county; 
W.  J.  Graham,  Judge. 

Action  by  W.  J.  Guy  against  the  Texas, 
Sabine  Valley  &  Northwestern  liailway  Com- 
pany to  recover  damajtes  for  personal  injuries 
received  while  actin;:  as  a  brakeman  for  de- 
f<'>n<1ant.  Judgment  was  rendered  in  favor  of 
plaintiff,  and  defendant  appeals.    Affirmed. 

>  Rehearing  denied. 


The  otlier  facts  fully  appear  in  the  follow- 
ing statement  by  WILLIAMS,  J.: 

Appellant  prosecuted  an  appeal  from  the 
Judgment  rendered  agaioat  It  in  the  district 
court  in  favor  of  appellee  upon  a  bond  to  se- 
cure the  costs  only,  and  fUed  the  transuript 
in  due  time.  It  subtiegaently  suni  out  a  writ 
of  error  in  "proper  form,  giving  a  supersedeas 
bond;  its  object  being  only  to  supersede  the 
Judgment  pemling  the  appellate  proceedingsJ 
Another  transcript  was  brought  up,  contain- 
ing all  the  proceedings  in  the  cause,  including 
those  by  which  the  writ  ot  error  was  sued 
out;  but  this  transcript  was  not  filed  within 
00  days  after  tl>e  service  of  the  writ  of  er- 
ror. Defendant  in  error  filed  in  this  court  a, 
certtfioate  of  the  district  <derk,  and  ai^ed  for 
an  affirmance,  without  refereuce  to  merits  ia 
the  proceeding  of  writ  ot  error,  because  ot 
the  failure  to  file  the  transcript  in  due  time. 
This  the  court  refused  to  allow,  on  the  ground, 
that  the  transcript  on  an  appeal,  duly  per- 
fected, was  pending;  and  held  that  it  wa& 
owapeteut  for  the  appellant  to  still  give  a 
supersedeas  bond  to  suspend  the  executicm  ot 
the  Judgment  pending  the  appeal,  and  that 
this  might  be  done  in  the  manner  adopted  in 
this  case  in  oMonectloa  with  a  writ  of  error. 
The  adioptlon  of  this  prooeediBg  was  not  re- 
garded as  an  abandonment  of  the  appeal,, 
when  it  had  been  properly  prosecuted  by 
filing  a  transcript  and  briefs  In  this  court 
wltliin  the  prescfUted  time.  The  filing  ot  a 
transcript  In  the  wilt  of  error  proceeding: 
brought  the  supersedeas  Imnd  before  the 
court,  and  put  it  within  its  power  to  render 
such  judgment  npcm.  It  as  mi^t  be  found  to  b» 
proper;  and  the  court  ruled  that  for  this  par- 
pose  such  transcript  would  be  considered  in 
oonnecticHi  with  that  filed  in  the  appeaL  Th» 
action  was  one  in  which  appellee,  Guy,  as 
plaintiff,  sought  to  recover  of  appellant  dam- 
ages fM:  perscmal  injuries  received  by  hltn 
wliile  in  its  service  as  a  brakeman,  throng 
its  negligenoe.  The  pleadings  raised  the  ques- 
tioos  decided  in  this  oi^nlon. 

Several  of  the  assignments  complained  of 
the  overriding  of  exceptiona  to  the  petitton. 
The  answer  contained  a  general  donurrer 
and  several  special  excepticma,  but  the  record 
does  not  show  that  they  were  presented!  to 
the  court  and  ruled  upon.  Appellant  has  filed 
in  this  court  an  affidavit  of  the  district  derk, 
stating  that  the  Judge's  docket  showed  that 
tlie  general  demurrer  was  urged  and  over- 
ruled, but  that  this  actlcnx  was  omitted  frouk 
the  minutes  of  the  court.  With  this  affidavit 
is  an  agreement  of  the  parties  ttiat  It  may 
be  filed  as  a  part  of  the  record.  We  cannot 
consider  this  agi'eeutent.  A  paper  or  pro- 
ceeding existtug  in  the  district  court,  whidk 
properly  forms  a  part  ot  the  record  on  ap- 
peal, and  which  has  been  Inadvertently  omit- 
ted from  it  la  the  preparation  of  a  transcript, 
may  be  supplied  by  an  agreement  of  parties; 
for  it  could  be  brought  up  on  certiorari,  the 
necessity  of  whi<^  is  obviated  by  the  s'.ipii- 
latlon.    But   tb.e  oitries   upon    the   judge's 
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docket  are  mere  memoranda,  which  form  no 
part  of  the  record  upon  appeal.  The  orders 
of  court  are  to  be  fomid  In  tho  minutes,  whidi 
are  the  excIuslTe  evidence  of  such  action  o'f 
the  court  If  the  minutes  are  imperfect,  they 
may,  in  proper  cases,  be  corrected  in  the  dis- 
trict court;  but  this  court  cannot  look  else- 
where to  ascertain  what  they  should  show. 
An  examination  of  the  petition  has,  however, 
convinced  us  that  It  Is  gootl  on  general  de- 
murrer, and  the  point  is  of  no  consequence 
In  the  cnae.  We  notice  it  only  to  av<Hd  the 
appenmncc  of  countenancing  an  irregular 
practice. 

The  facts  of  the  case  upon  wlil(^  the  de- 
cision must  be  based  are  as  follows:  Ap- 
pellee was  in  the  employ  of  appellant  as  a 
brakeman,  and  among  his  duties  was  that  of 
coupling  and  uncoupling  cars.  At  Carthage, 
the  southern  terminus  of  the  road,  appellant 
had  a  switch,  or  "house  track,"  as  it  was 
<^ed,  upon  which  cars  were  placed  to  be 
coupled  in  making  up  trains.  At  the  time  of 
appellee's  Injury,  a  passenger  coach  was 
standing  upon  this  track.  An  engine  went  in 
after  It,  appellee  accompanying  it,  to  couple 
the  coach  to  the  tender.  As  the  engine  ap- 
proached the  coach,  with  appelant  standing 
between  to  make  the  coupling,  tbe  two  draw- 
beads  missed,  and  passed  each  other,  and  ap- 
pellee was  caught  between  the  cars  and  hurt 
There  was  evidence  sufacloit  to  show  ttiat 
if  a  track  Is  in  proper  condition  the  draw- 
heads  will  not  pass  each  other,  but  will  come 
together,  and  prevent  further  approacdi  of 
the  cars  together.  The  cause  of  the  passing 
of  the  drawheads  is  stated  by  appellee  to 
have  been  tbe  fact  that  the  end  of  the  cross 
.  ti^s  where  the  rails  rested  had  rotted,  and 
had  allowed  the  end  of  one  of  the  rails  upon 
which  the  coach  stood  to  sink,  causing  the 
coacb  to  lean  to  that  side  at  tbe  track,  while 
tbe  end  of  another  rail  on  the  opposite  side 
of  the  track  had  also  sunk,  which  caused  the 
tender  to  lurch  In  that  direction,  thus  pro- 
ducing the  stated  result  Whether  or  not 
the  track  was  In  that  condition  was  a  ques- 
tion upon  which  tbe  testimony  conflicted,  and 
we  must  hold  that  it  was,  and  that  appel- 
lant ought  to  have  known  it  and  was  guilty 
of  negligence  In  allowing  its  track  to  be  in 
that  condition.  It  was  shown  that  for  sev- 
eral mcmtlis  prior  to  the  time  when  he  re- 
ceived his  injury  appellee  had  been  engaged 
In  the  same  employment  Ju  which  be  had 
passed  over  this  side  track  in  switching  and 
coupling  cars  as  many  as  three  times,  and  often 
as  many  as  four  and  Ave  times,  dally;  and  it 
was  contended  in  tbe  court  below  and  in  this 
court  tliat  he  either  knew,  or  with  proper 
care  ought  to  have  known,  of  the  conditton 
of  the  track,  if  It  was  as  he  claimed.  To 
meet  this,  however,  he  testifled  that  he  did 
not  in  fact  Imow  of  the  defects  In  the  road, 
but  saw  the  motion  of  the  car  too  late  to  get 
out  before  he  was  hurt  and  learned  the  con- 
dition of  the  ties  and  rails  by  subsequent  ex- 
amination; that  he  bad  never  walked   over 


the  part  of  tbe  track  where  be  was  hurt  Iw. 
generally  rode  on  tlie  ladder  of  the  car;  ttut 
brakemen  generally  ride  when  the  car  Is  mov- 
ing; and  that  he  did  not  remember  that  he 
ever  rode  over  that  portion  of  trade  While 
thera  was  evldMice  for  defendant  \iiiidi  tend- 
ed to  show  that  plaintifC  ought  to  have  knows 
of  the  defect  it  it  existed,  the  Jury  wag  war- 
ranted in  acceptlug  his  statement  as  true, 
and  in  deciding  that  he  did  not  luiow  the 
fact  and  was  not  guilty  of  negllgaioe  In  not 
knowing  It 

It  was  and  Is  also  contended  that  appel- 
lee wus  guilty  of  contributory  negligence  in 
the  manner  of  coupling  the  cars— First  lo 
going  between  them  on  the  inside  of  tbe 
ciure;  and,  second,  in  leaving  tbe  link  in 
the  drawhead  of  the  tender,  a  common  draw- 
head,  and  endeavoring  to  insert  the  link  in 
the  drawhead  of  the  coadi,  which  was  what 
is  called  a  "Miller  drawhead."  There  to  also 
a  conflict  of  testlmcmy  as  to  the  custom  In 
these  mattera.  Some  of  the  witnesses  claim- 
ed that  It  is  not  pr«H>er,  becanse  dangerous, 
to  go  In  between  the  cars  in  the  Inside  of 
the  curve;  othera  that  the  danger  Is  sboat 
tbe  same  on  l>oth  sides.  Of  course,  thto  de- 
pends on  circumstances,  whidi  in  thto  case 
are  not  fully  developed.  A  curve  might  be 
so  sharp  as  to  throw  the  cars  on  tbe  Inside 
so  close  together  that  a  perscm  between  tbem 
would  be  endangered;  and,  on  the  other 
hand.  It  might  be  so  slight  as  not  to  ap- 
preciably increase  the  risk.  These  are  all 
questions  of  fact  As  before  stated,  It  ia 
shown  that  the  drawheads  of  these  cars 
missed  each  other,  and  that  this  would  noi 
have  occurred  had  the  track  been  In  proper 
condition.  The  Jury  were  warranted  in  find 
ing  that  appellee's  injury  was  caused  by  this 
fact,  and  that  his  entry  in  the  inside  of  the 
curve  did  not  cause  or  contribute  to  it 
The  same  may  be  said  in  regard  to  the  man- 
ner of  making  the  coupling.  The  facts  show 
that  the  link  was  hanging  in  the  drawhead 
of  the  tender  as  it  approached  the  coach. 
Appellee  testified  that  he  did  not  have  time 
to  get  it  out  and  insert  it  flrat  in  the  Miller 
drawhead  of  the  coach,  and  that  one  of  ttie 
methods  of  coupling  was  as  safe  as  the  other. 
Other  witnesses  testified  dlfTereutly.  but  this 
again  only  makes  a  conflict  of  evidence.  It 
was  claimed  by  appellant's  witnesses  that 
It  was  safer  to  flrat  insert  and  fasten  the 
link  in  the  Miller  drawhead,  because  that 
when  it  entered  the  hole  In  the  common 
drawhead  In  the  tender  it  would  not  allow 
them  to  pass,  unless  the  link  or  pin  shoold 
break;  while,  If  fastened  in  the  common 
drawhead  flrat,  and  ins«^ed  In  the  Miller 
drawhead,  when  the  engine  was  moving, 
tbe  link  could  slip  out  through  the  slot  In 
tbe  side  of  the  latter  drawhead,  and  tbua 
allow  the  two  to  pass.  Tho  verdict  ve 
think,  settles  the  conflict  in  favor  ot  appel- 
lee, and  we  conclude  that  he  was  not  gniltj 
of  contributory  negligence  in  making  the 
coupling. 
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E.  F.  Yormg,  hsry  &  Hlues,  and  W.  & 
DaTls,  for  apiiteUant  H.  N.  Nelson,  for  ap- 
pellee. 

WILLIAMS,  3.,  (after  at&ting  the  facts.) 
The  foregoing  statement  of  facts  practically 
disposes  of  the  case.  It  was  not  the  duty 
of  the  plaintiff  to  Inspect  the  track  of  the 
defendant,  nor  to  examine  for  defects.  He 
was  bound  to  take  notice  of  such  things  as 
were  patent  to  his  observation,  and  which 
would  have  been  seen  by  persons  of  wdl- 
nary  prudence  situated  as  he  was.  It  was  the 
duty  of  the  defendant,  on  the  other  hand,  to 
inspect  Its  track,  end  keep  It  in  such  rea- 
sonably safe  condition  as  could  be  done  tn 
the  exercise  of  the  care  required  of  it.  The 
plaintiff  had  the  right  to  presume,  until  he 
should  haTe  known  the  contrary,  that  this 
duty  had  been  performed  by  his  employer; 
and  unless  he  knew  or  ought  to  hare  known 
otherwise  he  had  the  right  to  assume,  in 
entering  between  the  cars,  that  there  was 
no  such  defect  in  the  track  as  he  says  there 
was;  for,  obylously.  If  it  existed.  It  was  of 
such  a  character  that  defendant,  with  prop- 
er care,  could  have  discovered  and  remedied 
it.  If  the  fact  thus  assumed  had  existed,  we 
canuot  see  that  he  would  have  incurred  risk 
of  the  injury  whidi  he  sustained  in  entering 
inside  the  ciure  and  In  making  the  coupling 
as  he  did.  The  danger  to  himself  resulting 
from  the  coupling  to  the  MlUer  drawhead 
only  arose  because  the  defect  existed  In  the 
track  to  allow  the  drawheads  to  pass  each 
otber.  If  nis  act  would  not  have  been  neg- 
ligent if  performed  with  a  good  track.  It 
could  not  hare  become  negligoit  because  of 
an  unforeseen  dangor,  resulting  from  an  un- 
known defect  In  the  track;  and,  on  the 
other  hand,  If  his  act  would  ordinarily  con- 
stitute negligence,  because  it  subjected  him 
to  danger  of  Injin-ies  from  other  causes  than 
tliat  from  which  his  hurt  proceeded,  tiiat 
negligence  would  not  bar  a  recovery  if  his 
injury  neither  resulted  from  nor  was  c<m- 
tributed  to  by  the  risks  therein  incurred. 
His  act  might  constitute  contributory  negli- 
gence in  relation  to  consequences  whidi  it 
helped  to  cause,  but  not  in  relation  to  the 
consequences  attributable  alone  to  other  and 
indcpend«it  causes.  Tills  doctrine  was  in- 
volved in  the  case,  and  the  court  correctly 
stated  the  rule  In  the  charge  complained  of 
in  appellant's  fourth  assignment  of  error. 

The  fifth  assignment  complains  of  the  re- 
fusal of  six  special  charges,  and  Is  too  gen- 
eral to  be  considered. 

The  sixth  assignment  complains  of  the  re- 
fusal of  the  court  to  charge  "that,  if  said 
defect  was  as  equally  open  to  the  inspection 
of  the  plaintiff  as  to  the  railway  company, 
thai,  in  that  event,  the  defendants  would 
not  be  liable,  and  you  wUl  find  for  the  de- 
fendants." This  charge  would  have  been 
uibdeadiog.  It  might  be  true  that  the  serv- 
ant, by  examination  or  Inspection,  could 
know  all  the  master  should  know;    and  in 


this  sraise  the  condition  of  the  road  and  all 
of  the  appllanoee  may  be  said  to  be  as  open 
to  the  inspection  of  one  as  to  that  of  the 
other.  Still  the  4uty  of  each  Is  not  the  same. 
A  master  is  bound  to  Inspect  and  tiie  servant 
Is  not 

The  second  and  seventh  assignments,  and 
the  proposition  based  upon  them,  are  not 
supported  by  any  facts  stated  from  the  rec- 
ord. 

The  remaining  assignments  question  the 
sufficiency  of  the  evidence,  and  what  wo 
have  already  said  disposes  of  them.  The 
Judgment  will  be  affirmed  against  appellant 
and  against  the  sureties  on  the  supersedeas 
bond  In  (ba  writ  of  error. 


BBVMER  et  aL  v.  TATLOR  et  aL 

(Gonrt  of  (Xvil  Appeals  of  Texas.    Nov.  1. 

1893.) 

Collection  ov  Taxes — Levt  and  Hale — Asvsbbb 
FosaESSlON — Evidence — Patmewt  of  Taxes. 
1.  Under  AcU  1876,  p.  262,  authorising  the 
collector  to  levy  upon  and  seize  any  property 
of  the  taxpayer,  for  the  purpose  of  collecting 
the  taxes  due,  a  levy  and  sale  of  one  survey 
of   land,    not   homestead    or   exempt,    may   be 
made,  in  order  to  satis^  the  taxes  due  on  an- 
othw  survey. 
,  2.  On   an   issue   as   to  whether  one  who 

'  claimed  land   under   the  five-years   statute  of 
limitations  had  paid  the  taxes  thereon,  evidence 
may  l>e  introduced  to  show  that  certain  tax  re- 
ceipts,  reciting  payment  of  the  taxes  on  an- 
other piece  of  land,  were  intended   to  be  re- 
ceipts for  taxes  paid  on  the  land  in  controversy. 
8.  Testimony   by  defendant  that  the  land 
In  controversy  had  been  in  her  trassession  for 
10  years,  and  that  she  had  paid  taxes  thereon 
for  that  time,  but  had  never  seen  it,  and  did 
not  know  how  it  was  inclosed,  if  Inclosed  at 
I  all,  and  that  she  did  not  know  what  sort  of 
I  possession  her  tenants  had,  but  that  she  knew 
.  she  had  possession  of  it  by  tenants  who  paid 
the  rents  regularly  every  year,  does  not  snow 
the    "actual    and    visible   appropriation   of    the 
land"  required  by  Sayles'  Civil  St  art  8198, 
to  constitute  adverse  possession. 

Appeal  from  district  court.  Bell  county; 
W.  A.  Blackburn,  Judge. 

Action  by  J.  D.  Btymer  and  others  against 
M.  B.  Taylor  and  others.     From  a  Judgment 
I  for  said  M.  E.  Taylor  and  another  defend- 
I  ant,  plaintiffs  appeal.     Reversed. 

Monteith  &  BMrman,  for  appellants.  Har- 
ris &  Sanders,  for  appellees. 

FISHER,  O.J.  Action  of  trespass  to  tiT 
title,  brought  In  1889,  by  appellants  against 
the  appeUees,  to  recover  a  part  of  the  Wil- 
liam WiUs  survey.  The  appellees  plead  not 
guilty,  and  the  3,  5,  and  10  years  statutes 
of  limitation,  except  defendant  Vernon,  who 
disclaimed.  In  replication  to  the  pleas  of 
limitation,  the  plaintiffs  pleaded  infancy  and 
coverture.  The  court  below  rendered  Judg- 
ment In  favor  of  some  of  the  plaintiffs  for  a 
part  of  the  land,  and  tliat  plaintiffs  J.  D. 
Brymer,  M.  E.  Brymer,  W.  W.  Arnold,  and 
M.  E.  Arnold  take  nothing  by  their  suit  The 
court  also  decreed  to  appi'llie  Mrs.   M.   E. 
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Taylor  an  undivided  14-24  interest  In  the 
land.  The  judgment  In  (ayor  of  appellees 
M.  B.  Taylor  and  Bell  county  Is  based  upon 
their  pleas  of  limitation  under  the  5  and  10 
years  statutes.  The  main  question  present- 
ed for  our  determination  Is  the  sufficiency 
of  the  eridmce  to  support  the  judgment  in 
this  respect. 

Objections  below  were  urged  by  the  ap- 
peU.mts  to  the  admission  In  evidence  of  a 
tax  deed  ^ecnted  by  the  collector  of  Bell 
county,  which  was  introduced  by  appellees 
Taylor  and  Bell  county  under  their  pleas  of 
five  years'  UmU..:ion.  The  objection  is  that 
it  appears  from  the  fiice  of  the  deed  that  the 
taxes  for  which  the  land  in  controversy  was 
sold  were  assessed  against  the  unknown 
owners  of  the  Reuben  Wills  survey,— another 
and  different  survey  from  that  in  contro- 
versy,—and  that  the  lands  in  controversy 
were  sold  under  that  assessment  for  the 
taxes  due  on  the  Reut>en  Wills  survey.  The 
deed  recites:  "That,  whereas,  certain  taxes 
are  due  the  state  of  Texas  and  the  county 
of  Bell  by  imknown  owner  or  owners,  as  as- 
sessed against  him  or  them  for  the  year 
1877  upon  the  foUovrtng  described  tract  or 
parcel  of  land:  20  acres  of  land  out  of  the 
Reuben  Wills  survey,— which  taxes  amount 
to  the  sum  of  $1.67,  as  appears  from  the 
tax  roll  of  said  county  for  the  year  1877; 
and,  whereas,  the  time  provided  by  law  for 
the  payment  at  said  taxes  having  expired, 
and,  thoug^h  demanded  of  the  said  unknown 
owner  or  owners'  by  proper  legal  notice,  the 
same  remaining  unpaid,  I,  W.  S.  Rather, 
tax  collector  of  Bell  county,  In  compliance 
with  the  law,  and  by  virtue  of  the  tax  roU 
aforesaid,  levied  up(«i  and  seized  a  certain 
tract  of  land  as  belonging  to  said  unknown 
owner  or  owners,  and  hereafter  described, 
to  be  sold  to  make  the  said  amount,"  etc. 
The  "hereafter  described  land"  is  set  out  In 
the  deed,  and  Is  described  as  the  same  land 
In  controversy,  a  part  of  the  William  Wills 
survey,  and  as  sold  to  appellee  Taylor  as  the 
property  of  the  unknown  owners.  It  will 
be  seen  from  this  statement  that  the  land 
in  controversy,  the  William  Wills  survey, 
was  levied  upon  and  sold  as  the  property 
of  the  unknown  owners  tot  taxes  due  by 
said  unknown  owners  on  the  Reuben  Wills 
survey.  This  raises  the  point,  can  a  levy 
and  sale  of  one  survey  be  made  In  order  to 
satisfy  the  taxes  due  on  another  snrvey  of 
land?  Section  14  of  the  Act  of  1876,  p.  269, 
regulating  the  assessment  of  lands  for  taxes, 
requires  that  when  the  name  of  the  owner 
is  not  known  the  property  shall  be  assessed 
as  that  of  the  "unknown  owner."  Section 
14  of  the  Act  of  1876,  p.  262,  regulating  the 
collection  of  taxes,  authorizes  the  collector 
to  levy  upon  and  seize  any  property  of  the 
taxpayer  for  the  purpose  of  collecting  the 
taxes  due;  He  is  not  limited,  in  the  right 
of  seizure  and  levy,  to  the  identical  prop- 
erty uiton  which  the  assessment  Is  made, 
bat  can  seize  and  sell  any  property  subject 


to  sale  in  order  to  collect  and  satlsf^r  the 
taxes  due  on  any  other  property.  The  homp- 
stead  and  exempt  property  may  not  be  sub- 
ject to  this  rule.  The  record  does  not  show 
that  such  Is  the  character  of  the  property- 
Involved  In  this  controversy.  We  measure' 
this  tax  sale  by  the  Act  of  1876,  as  the  sal* 
was  made  under  that  law. 

Another  objection  Is,  that  It  does  not  ap- 
pear that  the  taxes  Qp<m  the  lands  In  con- 
troversy were  paid  by  the  appellees  for  five- 
years,  continuously,  as  required  by  law  in 
prescribing  under  the  statute  of  limitation 
of  five  years.  The  app^lee  Taylor  testified 
that  she  had  paid  the  taxes  on  the  land  con- 
tinuously for  10  or  11  years,  and  Introduced 
tax  receipts  for  the  years  1878  to  1890,  ex- 
cepting the  years  1879  and  1882.  The  tax 
receipU  of  the  years  1883  and  1886  redted 
payment  of  taxes  on  the  Reuben  Wills  sur- 
vey,  and  not  on  the  William  Wills  snrrey, 
the  one  In  controversy.  The  evidence  shows 
that  th«e  Is  a  Reuben  Wills  snrvey  and  a 
William  Wills  Burv^  In  Bell  coonty.  Ther* 
Is  some  evidence  tending  to  show  that  al- 
though the  tax  receipts  tor  the  years  188S 
and  1886  recite  payment  upon  the  Reuben 
Wills,  they  were  in  fact  payments  upon  the 
William  Wills,  snrvey.  The  tax  receipts  are 
not  conduslye,  and  may  be  explained  by 
parol  evidence,  and  the  payment  of  taxes 
can  be  proven.  Independently  of  the  receipts. 
by  either  direct  evidence  to  that  effect,  or 
by  circumstances.  We  cannot  say,  hi  this 
respect,  that  the  judgment  is  not  supported 
by  the  evidence,  although  it  is  somewhat  b>- 
definlte.  See  Muller  v.  Thornton,  77  Tex. 
1S6-168,  18  S.  W.  R^t.  846.  There  was  n» 
error  in  admitting  the  tax  deed  and  the  re- 
ceipts in  evldenoe. 

The  last  objection  urged  to  the  evidence- 
Is  that  It  is  not  sufficient  to  Show  such  as 
actual,  adverse  possession  as  Is  required  by- 
law in  order  to  support  the  pleas  of  llmlta- 
tt<xi.  The  only  evidence  of  possession  is 
that  of  appdlee  Mrs.  M.  B.  Taylor,  to  the 
^ect  that  the  land  In  controvo-sy  has  been 
In  her  poasesslim,  and  that  she  has  paid 
taxes  <«  the  same,  for  10  or  11  years,  and 
that  she  had  never  seen  the  land;  did  not 
knowt  how  the  same  was  Inclosed;  that  ^. 
Rowlett  and  Mr.  Miller  had  been  bw  agents; 
did  not  know  whether  the  land  was  foiced 
or  not;  did  not  know  what  character  of 
possession  her  tenants  had  -^f  Raid  land,  but 
she  knew  she  had  possession  of  it  by  her 
tenants,  who  always,  regularly,  paid  the 
rents  from  year  to  year.  "Adverse  posses- 
sion," as  defined  by  article  3196,  Sayles* 
Civil  St.,  Is  "an  actual  and  visible  appropria- 
tion of  the  land."  The  evidence  upon  this 
point  does  not  fill  the  measure  famished  by 
the  law.  At  most,  it  only  shows  the  asser>- 
tlon  of  ft  right  throu^  the  tenants  of  ap- 
pdlee,  and  falls  far  short  of  showing  tbst 
they  have  an  actual  and  visible  approprla- 
tlon  of  the  land.  Richards  v.  Smith,  9t 
Tex.    611,    4    S.    W.    R^.    571;   DuttOB  T. 


Digitized  by 


Google 


Tex.) 


PETERSON  V.  WARD. 


637 


Thompsoo,  (Tex.  Sap.)  19  S.  W.  Rep.  1027; 
Uonloa  T.  L^ons,  (Tex.  Sup.)  15  S.  W.  Rep. 
-JST8.  The  last  two  cases  cited  are  not  upon 
the  question  ot  possession,  bat  are  nsetul  in 
Ulustratini;  the  certainty  of  the  eTtdence  re- 
<iulred  in  showing  the  right  of  the  defend- 
■Mnt  to  prescribe  under  the  statutes  of  limlta- 
tion.  For  the  error  last  discussed,  the  Judg- 
vnent  of  the  court  below  is  reversed,  and  the 
-cause  remanded, 


PETKHSOX  et  «1.  v.  WARD  et  aL 
<Court  of  Civil  Appeals  of  Texas.    Mot.  1, 

1803.) 

DeSD — DSCCBIPTIOX — Adtbhsb  Pobsbmio^  bt 

Tkusteb. 

1.  The  board  of  land  commissioners  of  R. 
-connty  issued  to  the  assignee  o<  M.  a  head- 
-rfeht  certificate  for  a  league  and  labor  of  land, 
but  ill  a  snbseqaent  conveyance  by  such  as- 
•ignee  it  was  described  as  "one-lialf  leaene  of 
land,  being  the  headright  claim  of  M.,  •  •  * 
insued  by  the  board  of  land  commissioners  of 
R.  county."  Under  the  constitntion  and  laws 
■of  Texas  at  the  time  the  certificate  to  H.  was 
issued,  a  headright  certificate  could  be  issued 
only  for  a  leagtie  and  a  Idbor,  or  for  one-third 
-of  a  league.  Held,  that  the  land's  being  de- 
scribed as  a  half  a  league  instead  of  a  league 
aud  lalx>r.  would  not  vitiate  the  deed,  for,  when 
the  headright  claim  of  M.  was  referred  to,  it 
'would  show  what  the  quantity  was,  and,  by  re- 
jecting the  inconsistent  word  "one-half,"  and 
giving  the  other  words  the  only  meaning  poiai- 
Ijle  without  rendering  the  deed  nugatory,  the 
'true  meaning  was  evident. 

2.  When  the  assignee  deeded  the  land  it 
liad  not  been  patented,  though  located,  so  that 
«vheu  the  patent  issued  to  him  he  field  the  legal 
title  in  subordination  to  the  equitable  title  of 
liis  grantee,  for  whom  he  became  simply  a 
trustee,  and  the  trust  relation  continued  for 
over  3M  yeai-s,  and  during  the  life  of  the  trus- 
tee. There  was  no  evidence  of  an  Intention  on 
the  part  of  the  trustee  or  his  heirs  to  hold  ad- 
versely to  the  grantee  until  this  suit  was  filed 
t>y  the  heirs.  Held,  that  they  could  not  recover 
the  land. 

Appeal  from  district  coart,  Uvalde  county; 
Thontas  W.  Paschil,  Judge. 

Trespass  to  try  title  by  G.  W.  Ward  and 
•others  against  R.  Peterson  and  others.  Judg- 
ment was  rendered  In  favor  of  plaintiffs, 
and  defendants  appeal.     Reversed. 


Edward  Guthridge,  for  appellants. 
&  Old,  for  appellees. 


Clark 


NEILL.  J.  The  appellees  G.  W.  Ward, 
Xnncy  Peters,  and  Sarah  A.  Huinphrts 
brought  their  suit  in  tresp.iss  to  try  title  In 
the  district  court  of  Uvalde  county  on  A«- 
jarust  2,  1889,  against  Maria  M.  Fowler,  Delia, 
ktta,  Xora,  and  Dora  Fowler,  the  last  four 
of  whom  were  then  minors,  and  D.  H.  Scott, 
iia  the  guardian  of  their  estate,  N.  B.  Piilllam, 
and  the  appellant  Richard  Peterson,  to  re- 
cover a  survey,  No.  60,  of  26  labors  of  land, 
patented  to  James  J.  Ward,  assignee  of 
Mathew  McCabe,  on  February  25,  A.  D.  1847. 
The  defendants  answered  by  pleading  not 
gnllty,  the  three,  five,  and  ten  years  stat- 
«te8  of  limitation.   The  case  was  tried  by 


the  court  without  a  Jury,  and  Judgment  was 
rendered  for  the  appelieea  for  the  north 
half  of  the  survey,  from  which  Judgment  tills 
appeal  is  prosecuted. 

Conclusions  of  Fact 

(1)  On  the  23d  day  of  March,  1838,  a  cer- 
tificate for  a  league  and  hibor  of  land  was 
Issued  by  the  board  of  land  commissioners 
of  Red  River  coun^  to  James  J.  Ward, 
as  assignee  of  Mathew  McCabe. 

(2)  On  the  lOth  day  of  October,  1838,  the 
land  In  controversy  was  located  by  virtue  of 
said  certificate,  and  the  field  notes  returned 
to  the  general  land  office  on  December  31. 

183a 

(3)  On  the  25th  day  of  February,  1817. 
patent  to  the  land  was  issued  by  virtue  of 
said  certificate  and  survey  to  James  J.  Ward. 
as  assignee  of  Mathew  McOabe. 

(4)  For  some  years  prior  to  the  issuance 
of  said  certificate,  and  up  to  A.  D.  1858, 
James  J.  Ward  lived  in  Red  River  county, 
during  which  year  he  moved  to  Palo  Pinto 
county,  where  he  resided  until  he  died,  in 
1870.  He  was  married  at  the  time  he  ac- 
quired the  certificate,  and  his  wife  survived 
him,  dying  In  1875. 

(5)  At  the  time  of  his  death  he  left  sur- 
viving him  a  daughter,  who  Is  the  plain- 
tiff Sarah  A.  Humphria,  and  two  grand- 
children, who  are  the  other  plaintiffs. 

(6)  On  the  20th  day  of  February,  1843,  J. 
J.  Ward  executed  the  following  deed  to  A. 
J.  Fowler: 

"Know  aU  men  by  these  presents  that  T, 
James  J.  Ward,  of  the  county  of  Red  River, 
in  the  republic  of  Texas,  for  and  In  consid- 
eration of  the  sum  of  eight  hundred  and 
seventeen  dollars,  the  receipt  whereof  I  here- 
by acknowledge,  have  bargained,  sold,  and 
transferred  and  conveyed,  and  do  by  these 
presents  bargain,  sell,  transfer,  and  c<mvey, 
to  A.  J.  Fowler,  of  the  county  of  Lamar, 
In  the  republic  aforesaid,  all  my  rights,  ti- 
tle, and  Interest  that  I  have  In  and  to  cer- 
tain lands  of  the  foUowing  description,  to 
Wit:  An  undivided  interest  of  one-third  of 
one  league  and  labor  of  land,  being  the 
claim  of  the  headright  of  Minerva  Boren; 
one  undivided  interest  of  one-third  in  and 
to  the  headright  claim  of  John  Pew  of  one- 
half  league  and  labor  of  land,  being  the 
headright  claim  of  Rebecca  McGown,  lo- 
cated on  the  waters  of  the  Cypress;  an  un- 
divided Interest  of  one-third  In  and  to  one 
league  and  labor  of  land,  being  the  head- 
right  claim  of  Adam  Hampton,  located  and 
situated  in  Lamar  county,  aforesaid,  on 
Crocket's  creek,  adjoining  the  surveys  of  the 
headright  claims  of  Mathew  Click  and  Rich- 
ard Thomas;  an  undivided  interest  of  one- 
third  in  and  to  one-half  league  of  land,  being 
the  headright  claim  of  Mathew  McCabe;  all 
of  which  said  claims  being  Issued  by  tlie 
board  of  land  commissioners  of  Red  River 
county,  giving  to  said  A.  J.  Fowler  a  quit- 


Digitized  by 


Google 


SOUTHWESTERN  BEPOBTBB,  Voi«  28. 


(Tex. 


claim  to  the  same,  to  have  and  to  hdi  from 
me  and  my  heirs  to  him  and  bis  heirs  for- 
erer.  In  testimony  whereof  I  Iiave  here- 
unto set  my  hand  and  affixed  my  seal  this 
the  20th  day  of  February,  In  the  year  of  our 
Lord  eighteen  hundred  and  forty-tluee. 

"J.  J.  Ward. 
"A.  8.  Skldmore. 

Us 

"David   X   Frlley." 

mark. 

(7)  On  the  Ifith  day  of  April,  1873,  A.  J. 
Fowler  made  a  deed  to  I.  H.  Fowler,  re- 
citing therein  that  on  the  20th  day  of  Jan- 
uary, 1814,  he  had  transferred  to  J.  H.  Fow- 
ler all  his  interest  in  certain  lands  conveyed 
to  him  by  J.  J.  Ward  on  the  20th  day  of 
February,  1843,  including  "an  undivided  in- 
terest of  one-third  in  one-half  league  of  land, 
being  the  headrlght  claim  of  Mathew  Mc- 
Oabe;"  and  that  the  written  transfer  re- 
ferred to  had  become  worn  and  defaced; 
and  that  he  made  the  deed  of  April  15,  1873, 
in  lieu  of  the  one  referred  to. 

(8)  On  Mardi  7,  1847,  3.  X  Ward  wrote  tbe 
follovring  letter  to  A.  J.  Fowler: 

"Mr.  A.  J.  Fowler— Dear  Sir:  John  H. 
FowlM  alleges  that  be  has  bouj^t  of  you  all 
the  lands  I  sold  you,  and  proposes  to  nuke 
sale  of  a  porti(Mi  of  them,  and  I  fed  it  my 
duty  to  give  you  information  of  that  fact; 
and  I  would  further  state  that  the  lands  I 
sold  you,  as  well  as  I  recollect,  were  one- 
third  of  the  partnership  lands  owned  by  Shel- 
ton.  Fowler,  aod  myaeU,  to  wit,  a  league  and 
labor,  Adam  Hampton's  headright;  a  league 
and  labor,  Rebecca  MoGown's  headrlght;  cme- 
half  league,  headright  of  ^athew  McCabe; 
also  Minerva  Boren's  headright  league;  one- 
Iialf  of  John  Few's  headright  Itaigue;  and  al- 
so one-half  of  Adam  Hampton's  headright 
league.  The  one-tJiitd  of  the  above  lands  you 
will  recollect  I  gave  you  a  quitclaim  convey- 
ance, for  which  you  satisfied  me;  and  if  I 
rigfatiy  recollect  I  also  sold  you  part  of  Wil- 
liam B.  Ward  (deceased)  headright,  one  sec- 
tion less  than  one-thli-d  of  a  league;  and  also 
<me  section  in  part  of  Joseph  Cox  headright 
I  have  been  thiw  particular  that.  If  there  Is 
iiny thing  wrong  In  J.  H.  Fowler's  mailing 
sale,  you  might  do  well  to  lo<*  to  It;  and 
while  I  give  you  this  Information  as  a  friend, 
I  want  it  distinctly  understood  that  there  is 
no  additional  obligation  of  the  siile  of  said 
lands,  only  in  evidence  of  the  sale  as  above 
specified,  March  7,  1847.    J.  J.  Ward." 

(9)  On  August  1,  1868,  J.  H.  Fowler,  by  his 
deed  of  that  date,  conveyed  to  R.  Petei-son 
and  Jolm  L.  Fowler,  together  with  other 
tracts  of  land,  one-half  of  a  league  and  labor 
of  land  in  Uvalde  county,  describing  it  as  the 
land  located  and  patented  by  virtue  of  the 
headright  certificate  of  Mathew  McCabe, 
which  was  admowledged  on  August  1,  18C8, 
and  recorded  In  Frio  county  June  3,  1875. 

(10)  About  the  26th  day  of  September,  1856, 
James  J.  Ward  conveyed  to  Amos  Murrill 
an  undivided  <»e-haU  interest  In  the  league 


and  labor  sued  for,  which  Interest  was  trans- 
ferred by  mesne  oonveyanoes  to  Thomas  Han- 
nahan. 

(11)  On  the  26th  day  of  October,  1878,  in  a 
salt  by  Hannaban  against  J.  J.  Ward,  in 
whl<^  Ward  was  cited  by  publication,  his 
residence  l>eing  alleged  unlinown,  tor  parti- 
tioa  of  tbe  land.  Ward  not  answering  or  oth- 
erwise appearing  In  the  case,  tne  soutJi  Iialf 
of  the  survey  was  alloted  to  TTnnnnium  and 
the  north  half  to  Ward. 

(12)  Peterson  and  Fowler  paid  taxes  on 
the  land  for  30  years  next  preceding  the  trial 
of  this  case  in  the  district  court 

(13)  Neither  Ward  nor  Ills  hdre  asserted 
any  claim  hostile  to  appdlants'  title  until  the 
Institution  of  this  suit,  not  paid  any  taxes  on 
it  after  Ward  sold  to  Murrill. 

Condualons  of  Law. 

Does  the  conveyance  by  Ward  to  A.  J. 
Fowler  of  an  undivided  one-third  interest  in 
and  to  one-half  league  of  land  being  thb 
beadrij^t  dalm  of  Mathew  McCabe^  issued 
tqr  the  board  of  land  commiastonMs  of  Red 
River  county,  descrilie  the  land  in  contro- 
versy, or  give  data  from  which  the  deecriptioB 
may  l>e  found  and  made  certain?  If  it  dtieK. 
the  description  Is  sufficient  Catlett  t.  Starr. 
70  Tex.  488,  7  S.  W.  Rep.  844;  Xorris  v.  Hun. 
61  Tex.  614;  Bowles  v.  Beal.  60  Tex.  324;  Co- 
ker  V.  Roberts,  71  Tfex.  602,  9  S.  W.  Rep.  (Stvi: 
O vesand  v.  Menczer,  83  Tex.  123, 18  S.  W.  Rep. 
SOL  Under  the  constitution  and  laws  of  Tix- 
as  in  force  at  the  time  the  certificate  to  Mi-- 
Cal)e  was  issued,  a  headright  certificate  could 
not  issue  for  one-tialf  of  a  league  of  btud. 
It  must  have  been  for  a  league  and  I:t- 
bor,  if  Issued  to  the  head  of  a  family; 
or  for  one-third  of  a  league.  If  issued  to 
a  single  man.  McOobe  was  entitled  to.  and 
there  was  issued  to  James  J.  Ward  a.« 
his  assignee,  by  the  boai^  of  land  commis- 
sioners of  Red  River  county,  a  headright  cer- 
tificate of  one  league  and  labor.  It  was  an 
undivided  one-third  interest  in  "land,  being 
the  headright  claim  of  Mathew  McCabe,  is- 
sued by  tlie  board  of  land  commisaioners  ot 
Red  River  county,"  that  was  ccmveyed  by 
Ward  to  Fowler;  and  its  being  described  as 
"a  half  of  league"  instead  of  "a  league  and 
labor"  was  not  such  a  misdescription  as 
would  vitiate  the  deed,  for,  when  the  head- 
right  claim  of  McCabe  issued  by  the  board  of 
land  commissioners  was  referred  to.  It  would 
show  that  the  quantity  of  the  land  was  a 
league  and  labor,  and  not  a  half  of  a  league. 
If,  in  construing  the  deed,  any  force  ebotdd 
be  given  to  the  word  "one-half,"  preceding 
the  word  "league,"  it  would,  on  account  of 
the  Inconsistency  t>etween  the  terms  and  the 
descriptive  words  following,  render  the  deed 
nugatory;  for  we  have  seen  that  there  could 
be  no  such  a  "headri^t  claim"  as  a  half  a 
league  of  land  in  this  state. 

In  construing  a  deed,  when  several  partic- 
ulars are  named,  descriptive  of  the  premises 
conveyed,  if  some  are  false  or  inconsistent. 
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ind  the  true  be  sufficient  of  themaelTea,  they 
will  be  retained,   and   tbe   otbera   rejected. 
Worthington  t.  Hylyor,  4  Mass.  196;  Jackson 
T.  Clark,  7  Johns.  217;  White  v.  Ho^unann, 
51  m.  243;  Vose  v.  Handy,  11  Avaec.  Dec.  101. 
Applying  this  principle,  rejecting  the  false 
and  taking  the  true,  and  giving  to  them  their 
full  meaning,  it  is  evident  that  a  one-third 
undivided    interest   in   the   headrlght   claim 
of  Mathew  MoCabe,  tatted  by   the  board 
of  land  commiSBionera  of  Red  River  eoun- 
ty,  which  is  the  league  and  labor  of  land 
in  controversy,  waa  conveyed  by  the  deed. 
When   the   deed    was    made   by    Ward    to 
A.  J.  Fowler,  the  land,  though  located,  had 
not  been  patented.    When  the  patent  Issued 
to  Ward,  he  held  ttie  legal  title  in  subordinar 
tion  to  the  equltaWe  title  of  Fowler  to  a  one- 
third  undivided  Interest,  whidi  vested  In  him 
by  virtue  of  the  conveyance.    As  to  Fowler's 
interest,  the  legal  title  was  a  bare  naked  trust 
In  the  patentee.    Ward  was  a  truKtee  simply, 
without  interest  ki  the  third  he  had  conveyed, 
for  his  vendee;  and  the  trust  relation  con- 
tinued until  it  was  repudiated  by  Ward's 
heirs  in  Instituting  this  suit,  for  there  Is  no 
evidence  showing  any  intention  on  the  part 
rf  Ward  or  his  heirs  to  claim  or  hold  the  land 
adversely  to  Fowler  or  his  aaalgnees  until 
thU  suit  was  filed.    Gibbons  v.  Bell,  46  Tex. 
423;  Robertson  v.  Dubose,  76  Tex.  10,  13  S. 
W.  Rep.  300.    In  CHbbons  v.  Bdl,  supra,  the 
court  said:   "Even  wheo  a- court  of  equity 
might  refuse  to  entertain  a  bill  to  divest  the 
legal  title  oat  of  the  trustee,  it  would  not 
permit  It  to  be  used  as  a  sword  to  destroy 
tlie  superior  equitable  title  to  whl«!b  it  was 
previously  held   in  subordination."     It  was 
never  used  or  attempted  to  be  used  as  such 
weapon  by  James  J.  Ward  during  his  life- 
time.   He  was  true  to  his  tmst  for  a  period 
«f  over  80  year*    His  hetrs  cannot  now  re- 
cover possession  of  Hie  property  fimn  bla 
sendees,  who  h<dd  possession  of  the  land 
by  virtue  of  an  equitable  title  superior  to  the 
legal  title  of  appellees.     Under  our  view  of 
the  law,  arising  from  the  facts  in  this  case, 
we  are  of  the  opinion  that  the  judgment  of 
the  district  court  should  be  reversed,  and 
SUA  Judgment  rendered  here   as  It  should 
lave  rendered.    James  J.  Ward,  having  con- 
veyed an  undivided  one-lhird  interest  in  the 
Matliew  McOabe  headright  of  one  league  and 
labor  to  A.  J.  Fowler,  owned  four-sixths  of 
It  in  his  own  right  when  it  was  patented.  Of 
tUs  he  sold  three-sixths  (one-half)  to  Amos 
Mnrrell,  leaving  him  one-sixth,  which,  upon 
Ws  death  and  the  death  of  his  wife,  descend- 
<^  to  appellees^  vrtilch  they  are  wititled  to  re- 
wver.    ThMwfore,  no  partition  being  prayed 
'«!  the  Judgment  of  the  court  below  Is  re- 
ytmi,  and  Judgment  Is  here  rendered  against 
appellants  in  favor  of  appellees  for  one-sixth 
only  of  the  entire  league  and  labor  of  land  in 
(ODtroversy,  without  regard  to  the  decree  of 
partition  In  the  case  of  Haimahan  v.  Ward, 
to  wtlch  appellants  were  not  parties,  and  by 


which  they  were  not  affected.  It  is  fortber 
ordered  and  adjudged  that  appellees  recover 
of  appellants  all  costs  in  the  court  below,  and 
that  appellants  recover  of  a^ellees  all  cost 
incurred  on  this  appeal. 


BAINBS  V.  JBHaSON  et  aL 
(Snpreme  Court  of  Texas.     Nov.  2,  1898.) 

WBOserrn.  Attjlchiibnt— Vbxub — Smor  ov 
Statute. 
Oen.  Laws  1889,  pi.  48,  providing  that  a 
suit  for  damages  aovnng  out  of  the  suing  out 
of  a  writ  of  attachment  or  sequestration  may 
be  _  brought  in  any  county  from  which  sucn 
writ  was  Issued,  or  in  any  couo^  in  which  such 
lervy  was  made  in  whole  or  in  part,  applies  only 
to  suits  to  be  brought  after  such  act  takes  ef- 
fect, and  does  not  affect  the  venue  of  an  ac- 
tion begun  before,  but  not  tried  till  after,  such 
act  went  into  effect. 

Certified  question  from  court  of  civil  ap- 
peals, fliBt  supreme  Judicial  district 

Action  by  James  H.  Baines  against  Jeml- 
son,  Oroce  &  Co.  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals  to  the 
court  of  civil  appeals,  which  court  submits 
to  the  supreme  court,  for  determination,  the 
question  on  which  the  correctness  of  the 
Judgment  turns.    Affirmed. 

N.  B.  Short  and  Bryarly,  Brewer  &  Brew- 
er, for  appellant  Geo.  W.  Davis,  T.  C. 
Davis,  and  DavidsoD  &  Minor,  for  app(>llees. 

GAINES,  J.  The  court  of  civil  appeals  for 
the  first  supreme  Judicial  district  submits  for 
our  determination  the  following  question: 
"The  appellant  Instituted  salt  in  the  dis- 
trict court  of  Shelby  county  on  the  16th  day 
of  March,  1887,  for  the  recovery  of  damages 
for  the  alleged  wrongful  Issuance  of  an  at- 
tachment, by  the  procurement  of  appellees 
Jemlson,  Groce  &  Co.,  from  the  district  court 
of  Galveston  county,  and  the  vreongful  and 
illegal  levy  of  the  same  in  Shelby  cotmty,  on 
the  27th  of  October,  1886,  upon  appellant's 
property,  by  the  sheriff  of  Shelby  county, 
at  the  Instance  and  request  of  appellees. 
The  appellees  Jemlson,  Groce  &  Co.,  among 
other  pleas,  alleged  their  residence  to  be  in 
Galveston  county,  and  claimed  the  privilege 
of  being  sued  in  the  county  of  their  domicile. 
The  c&vae  came  on  tor  trial  on  the  14tb  day 
of  November,  1891,  and  on  that  day  the  Jury 
retm-ned  the  following  verdict:  'We,  the 
Jury,  find  for  the  defendants  upon  the  plen 
to  the  Jurisdiction.'  And  thereupon  Judg- 
ment was  rendered  that  the  plaintiff  take 
nothing  by  this  suit,  and  that  the  defendants 
recover  costs.  The  court,  in  its  Instruction 
to  the  Jury  upon  the  question  of  venue,  gave 
In  charge  the  law  as  it  stood  at  the  lust!- 
tutlon  of  the  suit,  and  ignored  both  the  act 
approved  March  25,  1887,  and  the  act  ap- 
proved March  29,  1889.  The  defendant  Sims 
was  made  a  party  subsequent  to  the  16th  of 
March,  1887,  the  day  on  which  the  original 
petition  was  filed,  but  as  to  when  he  was 
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mafle  a  party  tte  record  la  Aleal  His  first 
Answer  waa  filed  November  11,  1887.  Olie 
4eftond^t9  Jemlson,  Groce  &  Co.  filed  their 
-origioal  plea  and  aaswer  on  May  13,  1S87. 
The  issue  of  law  submitted  for  adjudication 
iB,  did  the  court  err  in  giving  In  charge  the 
law  regulating  the  venue  of  suits,  as  It  ex- 
isted when  the  suit  was  instituted,  rather 
than  the  law  aa  it  la  dieclared  tn  tlie  act  of 
March  2§,  1889?" 

We  are  of  opinion  that  the  trial  Judge  did 
not  err  In  his  ruling.  Since  the  venue  of  a 
«nlt  affects  only  the  remedy,  it  Is  clear  that 
It  Is  in  the  power  of  the  lef^slatore  to  amend 
the  laws  In  relation  to  that  matter,  and  to 
make  the  amendment  applicable  to  causes  of 
■action  tbat  may  have  accraed  bef<»«  the 
passage  of  the  act;  and  it  may  be  that  it 
would  be  competent  to  so  change  the  law  aa 
4o  confer  local  Jurisdiction  of  a  suit  already 
pending  upon  the  court  in  which  It  waa  In- 
-stituted,  although  such  court  did  not  bave 
Jurisdiction  at  the  time  the  action  was 
brought  But  upoln  thia  question  we  need 
give  no  opinion.  Admitting  the  power  of 
the  legislature  in  such  a  case,  its  intention 
would  bave  to  be  clear  before  th«  courts 
would  give  the  statute  such  a  retroactive 
■effect  The  act  approved  March  29,  1S89, 
amends  the  previous  statute  upon  the  sub- 
ject so  as  to  make  it  read  as  foUows:  "That 
-anj-  suit  for  damages  growing  out  of  the 
suing  out  of  any  writ  of  attachment  or  se- 
<}uestratlon,  or  for  the  levy  of  any  such  writ, 
may  be  brought  In  any  county  from  which 
such  writ  was  Issued,  or  In  any  county  In 
which  such  levy  was  made  in  whole  or  in 
part  within  this  state."  Gen.  Laws  1889,  p. 
48.  This  clearly  applies  to  suits  to  be 
'brought  after  the  act  should  take  effect.  It 
contains  no  language  indicating  an  Intention 
that  pending  actions  should  be  embraced 
Tvithin  its  provisions.  A  party  who  has  been 
sued  In  a  court  whicb  cannot  take  Jurisdic- 
tion as  to  his  person,  in  the  particular  action, 
without  his  consent,  has  the  right  upon  his 
plea  of  privilege,  to  have  the  suit  abated,  and 
to  recover  bis  costs.  The  legislature  might 
well  decline  to  deprive  him  of  that  right, 
<ven  had  it  the  power  to  do  so.  We  think, 
therefore,  that  the  act  in  question  was  in- 
,  tended  to  apply  only  to  future  actions,  and 
•Jiat  It  did  not  affect  the  suit  under  con- 
sideration, as  originally  brought  The  case  Is 
-clearly  distinguishable  from  that  of  Railroad 
Co.  V.  Graves,  50  Tex.  181.  Under  the  law 
as  it  existed  at  the  time  that  suit  was 
brought,  there  was  a  doubt  as  to  plaintiff's 
right  to  sue  in  Collin  county.  The  statute 
was  subsequently  amended  so  as  to  confer 
Jurisdiction  upon  the  district  court  of  that 
county.  The  plaintiff  then  amended  his  pe- 
tition so  as  to  avail  himself  of  the  privilege 
conferred  by  the  new  statute.  Upon  the 
trial  the  defendants'  plea  to  the  Jurisdiction 
was  held  bad,  and  upon  appeal  that  ruling 
was  sustained.  There  the  filing  of  the 
-amended  petition  was  the  same  as  the  in- 


stitution of  a  new  snlt  aad,  rtnce  tMi  ac- 
crued after  the  new  law  had  taken  effect, 
the  point  was  correctly  decided.  Beiag  nt 
opinion  tliat  tiie  trial  court  did  not  err  is  iu 
dedsitm  upon  the  qoestlon  presented  tor  ow 
determination,  it  will  be  so  owtified. 


RICHARDSON  et  at  T.  VAUGHAJl  «t  «i. 

(Supreme  Court  of  Texas.     Oct  23,  1893.) 
Claim  Dub  Dbcedbnt>s  Xstatb  —  Suit  bt  Hiiu 

— WhWI  AlXOVABUi  —  LlMITATtOKS  —  Himiii, 

AOOOUNTS. 

1.  Though  no  letters  of  adminlatntioi 
have  been  granted  on  the  estate  of  a  decedent, 
M*  hein  cannot  sue  to  recorer  a  debt  doe  Um 
estate,  when  it  is  not  alleged  tbat  ttier«  are  a* 
debts  against  the  estate,  and  it  does  not  tf/Otu 
that  any  emergency  exists  which  renders  suit 
br  the  heirs  necessarr  to  preserve  the  chim. 
22  S.  W.  Rep.  1112,  affirmed. 

2.  An  acoount  for  goods  sold,  which  cos- 
taiiis  no  credits,  is  not  a  "mutual  or  current 
account,"  within  the  meaning  of  Rev.  St.  «rt. 
3203,  excepting  from  the  two-years  atatate  at 
limitations  generally  applicable  to  accouoti 
"mutual  or  current  accounts"  arising  in  certain 
mercantile  transactions. 

Error  from  coiut  of  dvll  api>eal8,  first 
supreme  Judicial  district 

Action  by  Ella  O.  Richardson  and  others 
against  C.  V.  Vaughan  and  Imogene  Vaugli- 
an,  his  wife,  upon  certain  accounts.  A  Judg- 
ment for  defendants  was  affirmed  by  the 
court  of  civil  appeals,  (22  S.  W.  Rep.  llli) 
and  plaintiffs  bring  error.    Affirmed. 

Preston  &  Spencer,  for  plaintiffs  la  eiror. 
N.  N.  Booue,  for  defendants  in  error. 

OAINBS,  J.  T\s\&  case  comes  before  oi 
upon  a  writ  of  error  to  the  court  of  dvil 
appeals  of  the  first  district  The  plaintiffs 
In  error,  who  are  the  surviving  widow  and 
the  children  of  John  P.  Richardson,  late  of 
Mississippi,  brought  this  suit  against  the  de- 
fendant In  error  C  V.  Vaughan  to  recover 
upon  certain  open  accounts  for  goods  soU. 
The  wife  of  Vaughan  was  also  made  a  part^ 
defendant.  In  order  to  subject  the  rents  U 
certain  real  estate  claimed  by  her  to  the 
payment  of  the  debt  Some  of  the  accooots 
were  for  goods  alleged  to  have  been  sold 
to  defendant  O.  V.  Vaughan  by  John  P. 
Richardson  in  his  lifetime.  The  others  were 
for  goods  sold  to  Vaughan  by  Kelffer  Bros. 
The  latter's  accounts  were  alleged  to  have 
been  assigned  to  the  estate  of  Rlchardsoa 
since  his  death.  The  plaintiffs  averred  tbat 
they  were  the  sole  heirs  of  John  P.  Rldi- 
ardson,  and  the  sole  owners  of  the  accounts 
sued  on.  The  trial  court  ield  that  the  plain- 
tiffs were  not  entitled  to  maintain  the  action, 
and  dismissed  the  suit  This  Judgment  was 
affirmed  by  the  court  of  dvll  appeals.  22 
S.  W.  Rep.  1112. 

Since  our  statute  casts  the  legal  title  of 
property  belonging  to  the  estate  of  d«H«i.«d 
persons  directly  upon  the  heiis,  (subject, 
however,  to  the  payment  of  d^ts,)  we  think 
it  might  properly  have  been  held  that,  aft«f 
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tb«  lapse  of  a  reasonable  time  without  ad- 
minlBtrntioa  upon  the  estate,  they  should 
hftve  the  right  to  sue  for  the  recovery  of 
any  chose  in  action  or  other  property  -which 
bad  deacended  to  them.  Btit  from  nn  early 
day  a  dlfl'irent  doctrine  has  been  aunounoed 
In  this  coort,  and  It  Is  now  too  Inte  to  de- 
part frcm  it  As  a  general  rule,  tho  hnld- 
ittg  has  been  that  the  heirs  cannot  sue  wltJi- 
aat  alle^ng  and  proving  that  there  la  no 
administration  upon  the  estate,  and  that 
tbere  is  no  neoes^ty  for  one.  In  Walker  v. 
Abercrombie,  81  Tex.  09,  an  exception  was 
r«cogniised.  There  three  years  had  elapsed 
■biee  the  death  of  the  ancestor,  and  no  ad- 
ministration npon  his  estate  had  been  ^>- 
pUed  for.  The  estate  was  alleged  to  be  Id- 
wHrent,  and  it  appeared  that  the  debt  whldh 
was  sought  to  be  reeorered  was  about  to 
be  haired  by  limitation.  It  would  seem  that, 
wtiere  a  salt  Is  necessary  to  preserre  the 
prop«^,  the  right  of  the  heirs  to  bring  It 
«aKht  to  be  maintained,  espedally  where  a 
considerable  time  has  elapsed  without  admln- 
iatratloo.  CredltMrs  who  hare  not  seen  prop- 
«r  to  attempt  the  coUectlcMi  of  their  claims 
tbroogh  the  probate  court  are  not  lllcely  to 
anfTer  any  Injury  In  such  a  case  by  permit- 
ting the  heirs  to  sue.  But  in  this  case  the  ol- 
l<l^tlonB  In  plaintiff's  petition  do  not  bring 
them  within  any  of  the  exceptions  to  the 
rule  that  the  administrator  must  sue.  It  Is 
not  allied  that  there  are  no  debts  against 
tbc  estate,  and  It  does  not  appear  that  any 
emergency  existed  which  made  a  suit  by  the 
heirs  necessary  In  ordor  to  preserre  the 
dalm.  It  Is  urged  that  the  accounts  were 
about  to  be  borred  by  limitation,  but  the  an- 
swer to  that  contention  Is  that  all'  of  the 
aocoants  appear,  as  we  think,  to  have  been 
tarred  when  the  suit  was  instituted.  From 
tbe  ttme  the  Kelffer  Bros.'  accotmts  fell  due, 
more  ttian  two  years  had  elapsed  when  they 
were  transferred  to  the  estate  of  Riciiflrd- 
son.  All  the  accounts  for  goods  sold  by  Blch- 
srdson  sa-re  one  are  distinctly  alleged  to  have 
■ntured  In  1S88.    He  is  alleged  to  have  died 

-vn  or  about  the day  <rf ,  18M," 

so  that  they  had  been  due  more  than  two 
years  when  he  died.  Admitting  that,  accord- 
ing to  the  arements  In  the  petition,  one  of 
the  acoovnta  for  goods  sold  by  RlchardBon 
did  not  become  payable  until  January,  1890, 
even,  that,  In  our  opinion,  was  dearly  barred 
in  July.  1892,  when  this  suit  was  brought. 
Under  oar  statute,  limitation,  If  nmning,  was 
suspended  for  one  year  after  the  death  of 
the  intestate;  but  when  this  action  was  com- 
menced more  than  tlu%e  years  had  elapsed 
from  the  time  the  last  account  matured. 

Now,  it  Is  alleged  In  the  petition  that 
"iobn  P.  Blchardaon  was  a  wholesale  mer- 
diant.  tradfaig  and  Ooiag  business  in  the  dty 
of  New  Orleans,  in  the  state  of  r»nisiana, 
and  Use  said  C.  B.  Vanghan  was  a  merchant 
trading  and  doing  business  In  the  dty  of 
Narasota,  Qrlmes  county.  Texas,  •  •  • 
wherefore  plaintiffs  aver  that  the  said  sale 
v.23s.w.no.l2 — 11 


and  delivery  of  goo'ls  was  as  betwe.'u  merchant 
and  merchant,  trading  and  doing  business 
as  between  each  other  as  such."  A  similar 
allegation  is  made  as  to  Kelffer  Bros.,  and 
as  to  the  accounts  for  goods  sold  by  them.  Wi> 
infer  that  the  purpose  of  these  averments  was 
to  show  that  the  dalms  sued  upon  were  such 
accounts  between  merchant  and  merchant 
as  were  not  barred  In  a  lets  time  than  four 
years.  But  we  think  tbe  allegations  fall  to 
bring  the  .ictlon  within  the  exception  to  tbe 
general  rule  that  all  suits  upon  open  ac- 
counts shall  be  brought  within  two  years. 
The  act  of  February  5,  1841,  contained  this 
provision:  "All  actions  upon  open  accounts 
other  than  such  as  concern  the  trade  oi  mer- 
chandise between  merchant  and  merchant 
their  factors  and  servants,  shall  be  com- 
menced within  two  years  next  after  the 
cause  of  such  action  or  suit  and  not  .iftcr." 
Pasch.  Dig.  art  4604  This  was  construed 
to  except  only  mutual  or  reciprocal  aceo.ints; 
that  Is  to  say,  onty  such  ruiming  accounts  as 
embraced  items  both  of  debit  and  credit. 
Leavltt  V.  Oooch,  12  Tex.  90;  Oulcliard  v. 
SnpervHe,  11  Tex.  528;  Judd  v.  Sampson, 
13  Tex.  19.  Oar  Revised  Statutes  are  more 
explicit,  and  expressly  dedare  the  law  as  It 
had  been  formerly  decided.  The  provision 
is  that  "actions  upon  stated  or  open  accotmts, 
other  than  such  mutual  or  current  accounts 
as  concern  the  trade  of  merdtandlse  between 
merchant  and  m«:cbant,  their  factors,  or 
agents,"  shall  be  barred  in  two  years.  Kev. 
St  art.  3203.  The  accounts  sued  on  In  this 
case  contain  no  credits,  and  are  not  such 
"nmtual  or  cnnrent  accounts"  as  are  except- 
ed from  the  operation  of  the  statute  last 
quoted.  We  conchide  that  the  plaintiffs  have 
not  brought  themselves  within  any  of  the 
excepted  cases  in  which  the  courts  of  Uds 
state  have  held  that  tbe  heirs  of  a  deceased 
person  are  authorized  to  sue  for  debts  due 
the  estate,  and  that  the  trial  oonrt  and  the 
court  of  civil  appeals  did  not  err  In  so  hold- 
ing. Ttit  judgments  of  those  courts  are  ao- 
curdlngly  affirmed. 


SAKBURN  V.  SOHULER  et  at 
(9opr»me  Onirt  of  Texas.     Oct.  26,  1893.) 
Sbfarate  Propekty  of  Decsasbd  Hcsbai^d — 
Rbcokd  Title— 1k:4oobxt  Fcbcsasbh. 
Where  a  deed  convcylDg  land  to  a  mar- 
ried man  does  not  show  that  It  was  paid  for 
with  his  sei>arate  property,  and  therefore,  from 
the  recorrts.  the  land  appenrs  poflimnnlty  prop- 
erty, which  would  pass  to  the  wife  on  the  hus- 
baud's  death  witliout  issue,  one  purcbasiufc  it 
from  the  wife  after  the  husband's  death,  with- 
out notice  that  it  was  paid  for  with  his  sepa- 
rate property,  gets  good  title  against  those  who 
would  iaherit  it  as  bis  separate  property. 

Trespass  to  try  title  by  Maiy  D.  Snuburn 
against  Matilda  M.  Schnler  and  H.  B.  Scbu- 
ler,  her  husband.  A  judgment  for  defendant 
was  affirmed  by  the  court  of  civil  appeals, 
and  plaintiff  applies  for  writ  of  error.  Writ 
denied. 
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MUIard  Patterson,  for  Mary  D.  Sanbnrn, 
applicant 

STAYTON,  O.  J.  The  land  In  controversy 
was  conveyed  to  Barron  F.  Deal,  while  he 
was  the  husband  of  Tina  Deal,  by  a  deed 
reciting  a  consideration  of  $1,000  paid,  but 
there  was  nothing  to  show  that  the  land  was 
tHiid  for  with  his  separate  estate,  though 
this  was  the  case.  Barron  F.  Deal  died  with- 
out leaving  any  children,  but  one  sister  and 
his  wife  survived.  After  bis  death  his  wid- 
ow, for  a  valuable  consideration,  conveyed 
the  land  to  a  person  who  conveyed  it  to  de- 
fendant on  lllie  consideration,  and  neither  of 
the  persons  had  notice  that  the  land  was 
paid  for  by  Barron  F.  Deal  with  his  separate 
means.  This  action  was  brought  by  the  sis- 
ter of  Barron  F.  Deal,  as  his  sole  heir,  to  re- 
cover the  land,  but  judgment  was  rendered 
against  ha'  by  the  trial  court,  and  on  appeal 
that  judgment  was  affirmed  by  the  court  of 
civU  appeals.    22  S.  W.  Rep.  119. 

On  application  for  writ  of  error,  applicant 
Insists  that  the  decision  Is  contrail  to  the 
rulings  made  in  many  cases,  and  especially 
to  the  decisions  in  Edwards  v.  Brown,  68 
Tex.  329,  4  S.  W.  Rep.  380,  and  5  8.  W. 
Rep.  87,  and  Patty  v.  Middleton,  82  Tex.  586, 
17  S.  W.  Rep.  909.  Since  the  decision  of  the 
case  of  Cooke  v.  Bremond,  27  Tex.  457,  it 
has  been  steadily  held  that  a  purchase-  for 
valuable  consideration  from  a  husband,  of 
property  acquired  during  marriage,  will  be 
protected  against  the  claim  of  the  wife,  al- 
though the  deed  through  which  the  property 
was  acquired  in  terms  conveyed  the  property 
to  the  wife,  though  the  property  was  paid  for 
with  the  separate  funds  of  the  wife,  or  was 
intended  as  a  gift  to  her,  unless  the  purchaser, 
through  recitals  in  the  deed  or  otherwise, 
was  put  upon  inquiry  or  had  notice  of  facts 
giving  to  the  wife  the  superior  right.  No 
reason  exists  for  giving  effect  to  this  rule  as 
to  transactions  occurring  during  the  mar- 
riage, and  for  denying  it  in  transactions  oc- 
curring after  the  death  of  husband  or  wife. 
It  must  be  liept  in  mind,  when  dealing  with  a 
question  of  this  Idnd,  that  the  purchaser  is 
protected  because  he  purchases  from  and 
pays  a  valuable  consideration  to  the  person 
who  apparently  has  title,  through  such  means 
for  transmitting  title  as  the  law  prescribes. 
The  effect  of  a  deed  made  to  husband  or 
wife  during  marriage  must  necessarily  be  the 
same  after  the  death  of  one  as  while  t>oth 
are  alive;  and  if  from  that,  in  connection 
with  the  statutes  under  which  it  must  be 
construed,  property  appears  to  belong  to  the 
common  estate,  then  a  Iwna  fide  purchaser 
from  the  survivor  must  t>e  protected  against 
the  claims  of  persons  entitled  to  take,  by  in- 
heritance only,  the  separate  estate  of  the  de- 
ceased member.  This  necessarily  results 
from  the  fact  that  the  hoaa  fide  purchaser  is 
entitled  to  rely  upon  the  deed  construed  un- 
der the  law;  and  this,  nothing  to  the  con- 
trary appearing,  made  the  land   in   contro- 


versy, acquired  by  onerous  title  during  the 
marriage,  common  estate.  Such  appearing  to 
be  the  cliaracter  of  the  property,  the  purcha*- 
er  was  bound  to  Inquire  who  inholted  the 
share  of  the  deceased  husband,  and  upon  in- 
quiry he  ascertained  that  the  deceased  left 
neither  child  nor  children,  and  thus  knev 
that  the  wife,  nndo*  the  statute,  was  the 
heir.  The  property  appearing  to  be  common 
property,  an  inquiry  as  to  wliat  persoD» 
would  inherit  the  separate  estate  of  the  de- 
ceased husband  was  irrelevant.  If  any  fact 
had  been  known  to  the  purchaser  which 
would  have  shown  the  superior  right  of  the 
husband  to  the  land,  then  a  pnrchaser  from 
the  wife  could  not  be  deemed  am  innocent 
pxurchaser  on  the  ground  that  he  did  noi 
Icnow  that  the  deceased  htisband  left  a  sister. 
for  every  purchaser  must  ascertain  wlu>  i» 
entitled  to  take  by  lnh»itance  any  particular 
property  bdonging  to  the  estate  of  a  deceas- 
ed person  dying  intestate.  If  the  pnypeny 
be  community  property,  in  fact  or  presump- 
tively, the  pnrchaser  must  ascertain  who  is 
the  heir  of  the  deceased  as  to  such  property: 
bat,  if  it  be  really  or  apparently  the  separate 
estate  of  the  deceased,  then  he  must  ascer- 
tain who  takes  that  by  inh»itance.  In  w 
far  as  the  right  of  the  bona  fide  pnrdiaser  t» 
protection  Is  concerned,  the  operation  of  the 
statute  of  descent  and  distribution  on  the 
apparent  title  was  to  pass  that  to  Mrs.  Deal 
as  fully  as  would  a  conveyance  by  one  tiav- 
ing  the  apparent  superior  right  pass  that 
apparent  right,  even  to  a  purchaser  with  no- 
tice of  the  superior  right  of  some  third  per- 
son, so  that  she,  as  well  as  a  person  holding 
apparent  title  by  deed,  could  make  a  convey- 
ance to  a  bona  fide  pturchaser  that  would  be 
protected  against  an  unknown  bat  saperior 
right  to  tliat  held  by  the  vendor.  The  stat- 
utes of  descent  and  distribution  are  as  effect- 
ive in  their  operation  to  pass  apiMirent  tide 
as  is  a  deed,  and  a  purchaser  is  entitled  to 
rely  upon  title  evidenced  in  the  one  way  as 
fully  as  when  evidenced  In  the  other,  lliere 
is  nothing  In  the  opinicm  of  the  coiut  of  dvit 
appeals  in  conflict  with  the  rules  announced 
in  the  cases  cited  in  the  opinion  of  that 
court,  nor  to  the  rules  announced  In  the  cases 
of  Edwards  v.  Brown,  68  Tex.  329,  4  S.  W. 
Rep.  380,  and  6  S.  W.  Rep.  87,  and  Patty  r. 
Middleton,  82  Tex.  586,  17  S.  W.  Rep.  909. 
The  motion  to  reconsidw  will  be  overruled 


TEXAS  &  P.  RT.  CO.  t.  FRENCH. 
(Supreme  Court  of  Texas.    Oct.  26,  1893.) 

ISJCBT  TO  EmPLOTE  —  ACTION  AOAIMST  EMPLOTEB 
— IXSTBCCTtONS. 

1.  In  an  action  for  injuiles  canaed  plaintilf 
while  in  defendant's  employ  by  the  caving  in 
of  a  ditch  in  which  he  was  at  work  under  tlir 
weight  of  a  piece  of  timber  intended  to  be  noed 
as  a  skid  in  launching  a  barge,  on  allegatioo  in 
the  petition  that  he  was  injured  tliron^  th* 
negligence  of  defendant  in  placing  a  piece  of 
timber  "on  the  ground  and  causing  the  ditch 
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to  be  doK  ao  clow  to  It  that  the  weight  of  the 
timber  canaed  the  bank  to  caTe,"  does  not  jus- 
tify a  charge  that  it  was  defendant's  duty  to 
adopt  such  plans  as  would  afford  a  reasonable 
degree  of  safety  to  Its  emi^oyes,  and  that,  if  it 
faUed  in  this  respect,  it  would  be  liable  for  in- 
jurr  resulting  therefrom.  22  S.  W.  Rep.  866, 
reversed. 

2.  Plaintiff  was  of  mature  years,  and, 
while  it  was  alleged  ihkt  he  was  Inexperienced 
in  the  work,  it  appeared  that  the  danger  of  the 
bank  caving  in  was  open  to  the  obseryation  of 
any  man  at  ordinary  mental  capacity.  Hdi, 
that  It  was  error  to  refuse  a  charge  that,  if 
sucfa  danger  was  oi>en  to  the  observation  of 
plaintiff,  as  it  was  to  that  of  defendant's  fore- 
man, under  whose  direction  he  was  digging  the 
ditch,  plaintiff  could  not  recover,  as  in  such 
ca«e  luaintiff  assumed  the  risk  of  the  bank's 
cavinc  in.     22  S.  W.  Rep.  866,  reversed. 

3.  Such  refusal  to  diarge  was  not  covered 
by  a  clause  in  the  general  diarge  to  the  effect 
that  plaintiff  was  bound  to  use  ordinary  dili- 
gence to  protect  himself  from  danger,  and  that 
be  was  cLargeable  with  notice  of  sudh  defects 
as  he  might  discover  by  the  exercise  of  such 
diligence. 

4.  The  court  charged  that  "if,  with  the  log 
as  it  was,  in  digging  the  ditch  there  was  no 
danger  that  could  have  been  known  to  either 

{tiaintiff  or"  defendant's  foreman,  "C,  (assum- 
ng  G.  to  b«  a  competent  man  in  his  businessj 
by  the  exercise  ot  ordinary  care,"  plaintiff 
oonld  not  recover.  EM,  that  in  the  absence  of 
any  allegation  or  evidence  of  C.'s  incompe- 
t«icy,  the  insertion  of  the  parenthetical  clause 
waa  enoaeous.     22  S.  W.  Rep.  866,  reversed. 

Error  from  court  of  civil  npiJcaL*  of  first 
supreme  Judicial  district. 

Action  by  W.  J.  Fiencli  against  the  Texas 
A  Pacific  Railway  Company  for  pci-sonal  In- 
jiurles.  A  Judgment  for  plaintiff  was  affirmed 
by  fbe  court  of  dvll  appeals^  (22  8.  W.  Rep. 
860,)  and  defendant  brings  en'or.     Bevented. 

p.  H.  Prendergast,  for  plaintiff  In  error. 
Scott  &  Jones  and  Jas.  Tumor,  for  defend- 
ant In  error. 


BKOWN,  J.  W.  J.  French  sued  the  Texas 
&  Facifto  Railway  Company  in  the  district 
court  of  Harrison  county  to  recover  damages 
for  Injuries  alleged  to  have  beoii  received  by 
him  while  in  the  employ  of  the  defendant  as 
a  member  of  a  bridge  gang,  engaged  at  the 
time  preparing  to  laimch  a  1)arge  on  the 
Atchaiaiflya  river  in  the  state  of  I^ulslana. 
He  was  working  under  tlie  direction  of  one 
Collins,  who  was  also  ta  tfad  employ  of  the 
defendant,  and  foronan  of  the  gang,  with 
power  to  employ  and  discharge  the  hands  so 
engaged  under  bis  direction.  The  Injury  is 
alleged  to  have  occuired  by  reason  of  the 
negUgoice  of  Cdllins.  The  case  was  tried  In 
the  district  court,  and  a  verdict  was  rendered 
by  the  Jurj',  and  judgment  entered  by  the 
court  In  favor  of  the  plalntiiT,  from  whldi 
the  defendant  appealed  to  the  court  of  dvll 
appeals,  wlilch  afilrmed  the  judgment  of  the 
lUstrict  com-t  22  S.  W.  Bep.  866.  Motion 
for  rehearing  was  overruled  In  the  court  of 
civil  appeals,  and  a  writ  of  error  was  grant- 
ed by  this  court  Appellant  presents  as 
grounds  for  the  reylsion  of  the  judgment  of 
the  court  of  civil  appeals  its  failure  to  sus- 
tain three  assignments  of  error. 


First  assignment  of  error:  "The  court  erred 
In  charging  the  jury  'that  It  was  the  defend- 
ant's duty  to  adopt  such  plan^  and  methods 
for  the  conducting  of  the  business  In  whi<A 
plaintiff  was  engaged  at  the  time  of  the  hap- 
pening of  the  Injury,  as.  If  they  had  been 
properly  pursued  and  carried  into  effect, 
would  have  afforded  a  reasonable  degree  of 
safety  to  those  employes  engaged  in  said 
work  at  the  time;  and.  If  they  failed  in  this 
resi>ect,  defendant  would  be  liable.  If  Injury 
to  plaintiff  resulted  from  such  failure.'  IMils 
was  error,  because  there  was  no  complaipt 
In  the  pleading  or  evidence  that  such  plans 
and  methods  for  conducting  the  business  had 
not  been  adopted."  In  the  case  of  Railway 
Co.  V.  Hennessey,  7B  Tex.  157,  12  8.  W.  Rep. 
608,  this  court  said:  "It  is  elementary  and 
statufoiy  In  this  state  that  the  petition  shall 
set  forth  a  full  and  clear  statem^it  of  the 
cause  of  action;  that  Is,  the  facts  which  con- 
stitute the  cause  of  action.  This  Is  necessary 
In  order  to  apprise  the  opposite  party  of  the 
facts  that  are  expected  to  be  proved.  •  •  • 
Hence  It  follows  that  an  act  done  or  omitted 
which  is  relied  on  to  establish  negligence  most 
be  alleged,  or  proof  will  not  be  admitted." 
Again,  on  page  158,  75  "Fez.,  and  page  610, 
12  8.  W.  Rep.,  the  court  in  the  same  case 
says:  "It  was  good  pleading  on  the  part  of 
the  plaintiff  to  set  out  every  material  fact 
upon  wlilch  he  rdled  for  recovery,  but  he 
would  not  be  allowed  to  prove  other  material 
facts  upon  whldi  the  petition  did  not  rely." 
The  petition  in  this  case  compUed  with  the 
rule  announced,  and  set  out  the  cause  of  ac- 
tion as  follows:  "The  plalntifF  was  digging 
the  ditch  by  order  of  his  foreman,  W.  T.  Col- 
Ihis;"  that  W.  T.  Collins  negligently  placed 
a  heavy  piece  of  timber  on  the  ground,  which 
said  piece  of  timber  was  to  be  used  as  a  skid; 
that  plaintiff  was  ordered  by  ColUns  to  dig 
the  ditch  alongside  of  the  skid;  that  the  bank 
gave  way  under  the  weight  of  the  timber; 
tliat  plaintiff  was  injured  by  reason  of  the 
negligence  of  Collins  in  placing  the  timber  on 
the  groimd,  and  causing  the  ditch  to  be  dug 
so  dose  to  It  that  the  weight  of  the  timber 
caused  the  bank  to  cave.  The  objection 
lu-ged  by  appellant  under  this  assignment  is 
that  the  allegations  of  the  petition  did  not 
make  the  issue  of  negligenoe  In  failing  to  fur- 
nish plans  for  the  work.  The  court  of  civil 
appeals  in  passing  upon  this  assignment  says: 
"There  was  also  evidence  that  this  was  not 
the  best  and  safest  way  In  which  to  do  the 
work,  but  that  there  were  other  methods 
sufficient  for  the  purpose  whlcii  were  safer." 
Ag.iin,  the  court  says:  'The  comrt  properly 
submitted  the  question  of  negligence  in  the 
planning  of  the  work  to  the  Jury."  It  is  clear 
that  the  jury  was  authorized  by  the  charge 
to  conclude  that  the  questicm  as  to  whether 
or  not  the  appellant  had  provided  reasonably 
safe  plans  for  the  work  was  submitted  for 
their  determination,  and,  indeed,  could  not 
have  arrived  at  any  other  conclusion.  From 
all  the  facts  In  the  case  the  rosult  of  a  ver- 
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diot  against  the  apf>ellaiit  muat  Jutve  been 
readied  ^y  a  dcteiminatiDn  -mi  tbia  teBne 
■eaiiwt  h.  It  die  imue  was  xot  made  t^ 
the  pleadlBg,  lite  .g)xlng  «C  -the  oluirge  was 
auah  eoror  as  wiU  n^oulre  the  j-eTeiBsl  of  tbe 
Judgmeot.  Jjoviag  r.  DUoq,  :5U  Tex.  79;  iioJi- 
way  Co.  T.  Terty,  i42  Tax.  4S1;  Mndchom  t. 
CarothecB,  47  Ten.  22.  "The  n^gllgeiioe 
charged  .-In  the  pleading  wo*  £bnt  the  JCor*- 
juan,  CoUiiis,  neigHgeiitlf  "placed  a  heavy 
pieoe  »t  tfanber  «n  the  ground,  and  oaosed 
a  ditch  to  be  -dug"  too  close  to  it,  from  which 
cause  the  dirt  carod  in,  and  cauasd  the  teg 
ia  fall  oa  the  plaintiff.  From  this  nlleKHtlen 
the  appellant  oould  net  kno«'-— "was  Jiot  ap- 
jMiaed"— 4hat  the  ,pi:UDtier  expected  to  piwne 
ttuut  this  was  not  the  beat  and  aaf  eat  method 
la  wmah.  the  work  «oiild  be  done,  or  that 
there  wese  othai-  azi«tbods  "aufilcieat  for  the 
parpese  wlileh  wese  safer."  Jfor  wa«  Ibe 
aikp^lont  apprised  that  the  gjlabrUS  would  at- 
teau>t  to  prora  that  i,t  had  "fullod  t»  fand^ 
reoaooably  .sate  plans  for  l^e  iperformonce  of 
the  \w>rk."  It  is  pix)t)aUe  that  the  emor -eem- 
mlttad  1^  the  oourt  fai  jgiviae  ttiis  oiiRrBe 
-caused  inixKy  to  the  appel^uat,  -and  it  is  there- 
far«  of  suoh  istportaaca  as  to  xeQuire  a  d»- 
vecsal  of  die  Judgmeat. 

Second  assignad  ■ersor:  "The  court  emed 
in  ivef  using  Si>ecial  charge  No.  1  asked  \>j  the 
defeadant,  as  follows:  'If  the  danjper  to  he 
eKpected  from  the  caKTiaig  of  ithe  ibauk  was 
open  to  the 'Observation  of  French,  aa  It  was 
to  the  fbrtemon,  Collins,  then  plaintiff  can- 
not .recover,  Jjocause  in  such  cnse  Fi'ench  as- 
sumed the  risk  of  beli)g  iivjuied  by  the  anv- 
Ing  of  the  bank.' "  The  plaintiff  was  a  man 
of  jnature  years,  and,  wbi\e  tt  is  alleged  that 
he  was  inexperienced  dn  this  work,  it  is  not 
alleged  that  there  was  any  ^danger  in  the.per- 
foFinauce  'Of  the  wock  that  was  .of  a  chanao- 
tar  that  leQuiEed  any  experience  to  undsa!- 
atand  14:;  but  the  facts  do  show  that  the  dan- 
ger was  auch  as  was  open  to  the  obseryation 
of  aoy  man  of  ondtaiary  mental  capacity,  and 
fiQually  aRparent  to  plalmtlfl  as  to  CaHius. 
The  charge  expressed  the  law  upon  that 
question,  and  abould  bave  bean  given.  Hall- 
way Co.  V.  X^mpe,  59  Tex.  22.  la  the  case 
quoted  the  coui-t  .says:  "Where  the  servant 
has  equal  knowledge  with  Ibe  master  of  the 
danger  Incident  to  the  work,  he  takes  the 
risk  au>on  himself  if  he  goes  an  with  It" 
The  facts  of  this  oase  do  not  brit)g  it  with- 
in auy  exception  to  Ctke  rule.  The  Injury 
resulted  from  the  operation  of  the  Jaws  »f 
natiu-e.  The  log  was  heavy;  the  ditch  was 
dug  too  near  to  the  log;  and,  the  lateral 
support  being  removed,  the  db-t  gave  way, 
causing  the  Ipg  to  roll  towards  the  .ditcb, 
catching  the  plaintiff,  and  iqjudng  blm.  He 
was  bound  to  take  notice  of  the  operation  of 
the  ordinary  laws  of  nature  that  brought 
about  the  result  Railway  Co.  t.  Lempe^ 
siu>Ea;  Uallway  Co.  v.  Bradford,  60  Tex.  TOO, 
2  B.  W.  Re©.  595;  Railway  Co.  v.  Winiama, 
72  Tex.  104.  12  S.  W.  Rep.  172.  If  tbere 
was  flnytbin;;  in  the  conditiuu  of  the  soil  to 


nuke  it  unusually  hazardoua,  no  one  oauld 
discover  tliat  Aict  qaii<ker,  nor  kaow  tt  witli 
TDore  cei'tnlnty,  Hum  tlie  man  wti»  was  Sg- 
gii)g  the  ditch.  Appellee  claims  {hat  tiie 
ipoiat  was  covered  iu  a  clause  of  Che  genoral 
charge  given  by  the  eomi:,  wMch  Is  as  fol- 
lows: "If  it  should  appear  tiiat  plaintiff 
knew  that  la  pertorBalng  aaU  dnty  la  file 
manner  that  lie  uadertook  to  do  so,  or  br  tlie 
exBrciae  of  orAsary  care  mi^it  harre  known, 
that  It  was  dangenoua,  and  be  atttl  aoiitiii. 
ned  verftu-ming  said  work,  tlKsa  plaintiff  cam- 
not  recover.  It  was  the  dn^  of  the  ptatiB- 
Uff,  for  his  own  safety,  to  exercise  that  de- 
gree 'Of  rare  that  a  reasonably  pmdent  per- 
son weidd  have  exercised  under  tte  aaim 
ctrcumstancs;  aad  II  his  tb^y  resulted  to 
Um  from  a  faUure  «n  his  part  to  hm  sadi 
carp,  .-Qien  ywn  will  find  (or  tbe  defendsat 
and  tiiat  witbont  regard  to  whettier  said  Col- 
lins bad  or  had  not  failed  to  perConn  the 
duty  reqiilrad  of  htm."  That  the  servant 
must  use  ordinary  ililigence  to  protect  him- 
se3f  from  danger,  and  that  be  la  chargeable 
with  aMXtioe  of  such  defects  as  fae  imight  dis- 
cover Iby  'ttie  'exfvoise  of  mich  dffigence,  is  a 
different  proposition  from  that  embntced  in 
the  charge  asked  and  refused.  'W3iIIe  tlie 
charge  given  is  ixirrect,  yet  the  appeUant  wis 
entitled  to  have  both  propositions  submitted 
to  the  Jury,  since  both  issues  ui-ose  upon  tlie 
evidence  and  imder  the  pleadiiifis.  It  tras 
error  to  refuse  tbe  charge. 

Third  assigned  error:  "The  court  erred  in 
refusing  fecial  charge  No.  2  oaked  by  dc-- 
fendant,  as  follows:  'If  In  tbe  digging  of 
the  ditch  with  the  log  as  It  was,  there  was 
no  idanger  that  conlA  have  been  knawn  by 
BlQier  E^DSnch  or  Collins  by  tte  exesciw  «( 
ordinary  care,  then  plaintiff  cannot  zecDTcr;' 
and  also  erred  In  qualifying  the  charge  given 
on  that  subject  because  there  was  no  ploid- 
ing  or  evldeace  to  Justify  tbe  qualification." 
The  court  gave  the  following  cbaige:  "If 
with  the  log  as  dt  was  ,  in  dlflgi^ig  the  ditch, 
there  was  no  daqger  tliat  could  have  lioea 
known  to  either  plaintiff  or  Collins  (assum- 
ing Collins  to  be  a  competent  man  in  lii* 
business)  by  the  exwclse  of  ordinary  eare, 
then  plaintiff  cannot  recover."  The  only  ma- 
terial difference  betitveea  the  chaise  given 
and  that  asked  by  defendant  aud  refusal 
by  the  court  conaists  in  Inserting  in  xtaren- 
theses  tbe  words  "ussumlng  Collins  io  be  a 
competent  man  la  his  businesa"  In  passisg 
upon  this  assignmeDt,  and  speaking  of  tli« 
qualifying  language,  "aasiiming  Collins  to  be 
a  competent  man  in  his  business,"  the  coui-t 
of  dvU  appeals  says:  "Tbe  responsibi'ttr 
placed  upou  the  dafoudant  by  the  quaUQca- 
tion  Is  no  greater  than  the  law  Imposeii." 
This  is  true,  and,  if  .theice  had  been  such  an 
issue  made  by  the  pleading  and  evidence, 
the  charge  would  uot  have  been  Improper. 
There  bulitg  no  allegation  in  tbe  pieadinj 
that  Collins  was  incoonpetent  and  no  evi- 
dence to  that  effect.  It  was  not  proper  to 
give  the  jury  any  charge  which  submitted  to 
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tlioia  the  qufstiou  of  his  competaicy  or  In- 
foinpetewT-  Wc  tblBk  tb»t  the  Jury  from 
this  charge  mnst  bare  imdei'steod  thnt,  lu 
order  t«  apply  this  tt>st  to  t^  ttieta  as  to 
wliuther  the  appeiUat  was  to  he  held  liable 
tor  the  results  of  a  dnngcr  that  could  have 
boon  discovered  by  neiUier  CoDliui  mor  plnln- 
tiff,  thuy  mast  ftrst  detemitae  wiiether-  or 
not  ColUtK  wa»  a  "coiupetent  tna»  In  Ma 
bnaiBesa"  If  be  vm»  competent,  and  tbe 
dunger  cenrid  not  1»  kmsiwa  to-  either,  tiioi 
pintntfff  could  not  reeorer;  and;  U  ColOns 
was  not  competent,  tb«n  plainUCC  wotdd  Ttot 
be  debarred  of  his  right  of  recovery  hy  the 
fact)  tiint  the  dangiT  could  not  hare  been 
lni9WB'  to  elt&er  of  them.  This  plncedf  CoBlki^ 
competency  in  laAue  be<Or«  the  Juix  vrtt&ont 
pleading  or  evlcleaee,  which  was  error.  Fw 
the  errors  C0Bimtt«eA  by  taw  district  cotnl, 
and  the  faibnre  of  the-  conrt'  •('  oVril  appeals 
to  susteha  tbe  assigranients  ptessntlog'  tJiose 
errors.  It  is  ordered  that  the  judgment  of  the 
cwvt  of  civH  appeals  eatA  off  the  district  court 
be  reversed,  and)  that  this  canae  be  rewsnfl- 
ed  t»  tli«  (Bstrtct  court  far  furtiler  trial;  and 
it  is  furthcK  ordcced  that  the  appellant  re>- 
cover  oC  the  appellee  all  costs  of  this  cowt 
and  of  the  court  of  oIvU  nippmis. 


GABtELU  Manltal.  el  »L  t.  AKN0LD. 

(SSopreme  Cy>nrt  of  Tesas.     Oct  28,  1«B.)- 
Arkest  wtthoct  TVAHBAirr  —  Civit  LiABiuTT  or 

OVFIGBa. 

JVium  a  lawful  warmnt  for  an  arrest 
has  been:  iasaed,  a,ai  placed  in  the  lianda  •£  m 
marsbali  or  aheiiff.  the  fact  thut  hi&  defnty 
mxikes  the  arrest  without  haviiiir  the  warrant 
in  tris  posseaeioa  does  not  renrler  tbe^nindpn) 
urrtllT'  liable  ta  tiia  pvasn  ariested.  23  8.  W. 
H^.  C2,  revaraed. 

£i-ror  fi«m  oanrt  etf  civil  appeals  of  seeond 
supreme  Jndtadal  diatrict. 

AstioB  by  H.  S.  Arnold  against  W.  L. 
Oabell  and  ottMM,  on  tbe  affida)  bond  oO 
said  CabeO  tm-  Cntted  States  mnrahal,  fi» 
false  Imprtsonment.  Judgment  for  plotntilF 
wan  oficmedi  on  afipeal  by  the  eonrt  of  dvlt 
appeals,  <22  S.  W.  Repi  ei,)  and  dcC^mtent)* 
briotr  ecror.    Revecsed. 

A.  T.  VTirttB,  fbr  plaiutlffs  In  error.  B.  G. 
BldweU,  fbr  defendant  in  error. 

STATTOX,  C.  J.  W.  L.  CabeU.  aa  United 
States  marsfafil^  held*  n  valid  warrant  anthor- 
Mng  the  arrest  of  H.  C.  Arnold,  on  a  charge 
of  felony,  imder  tbe  laws  of  the  United 
H^tates.  That  warrant  was  Issued  by  a  com- 
mlssfoner  at  XJaSag,  and.  delivered  to  Cabell, 
who  remained  In  Dallas,  and  retained  the 
warrant,  ftnt,  by  telegram,  directed  one  of 
his  deputies  to  go  to  Palo  Pinto  county,  and 
arrest  AmoTd  and  others  named  In  the  war- 
rant The  deputy  and  a.  special  deputy  made 
the  arrest  In  Psilo  Pinto  county  without 
an}  warmnt  being  in  tlieir  possession,  au- 
thorizing the  arrest,  and  conveyed  Arnold 
from   the  place  where  arrested  to  Dallas, 


and  there  delivered  blm  to  tbe  marshal. 
Am<^  was  confined  in  jail  one  night,  and 
tbcai  brought  before  the  commissions,  by 
wbwn  he  waa  admitted  to  bail  until  final 
examination,  upon  which,  after  considerable 
delay,  he  was  discharged.  This  action-  was 
brought  against  Cabell  and  the  sureties  on 
hte  official  bond  to  recover  damages  for  false 
Imprlscmment,  hosed  on  the  proposition  that 
the  arrest  and  detention  untU  Arnold  was 
placed  under  tbe  contToi  of  the  marshal 
were  illegal,  because  the  dieputies  had  not 
tile  writ  in  their  iKMseasien  at  the  time  tbe 
arrest  was-  made,  nor  dnring  the  journey  to 
IfeUkM.  The-  Jnry  were  instrtteted  that  the 
arrest  and  dietentton  hy  the  (Jepuitifes-  -without 
having  the  warrant  In  tbefr  possession  were 
MegaL  and'  that  Arnold  was  entttted'  to  re- 
cover fbr  the  arrest  and  detention  until  he 
-was  defi-vcred  to  the  marshal,  at  Dallas;  and, 
under  this  instmetian,  verdict  and  Judgment 
-went  in  his  farror:  On  appeid  the  same  rul- 
ing -wa*  made  by  the  ooort  of  civil  appeals, 
and  from  that  decision  -writ  of  error  Is  now 
prosecuted'. 

The  arrest  and  detenttoa  all  occiuxed.  with- 
in the  dititrlct  within  whibh  GaJbdl  was  mar- 
dtial,  and  the-  material  facts  transpiring-  at 
the  time  ore  thus'  stated  by  Arnold:  "Wiak 
(one  of  tUe  depntleal  then  told  me  that  they 
wanted'  me  to  go  to  Dallas,  Tex.;  that  Gen. 
Cftbell  had  telegraphed  blm  to  arrest  me. 
They  then  told  me  that  they  would  have 
to  carry  me.  I  asked  them  tf  they  had  any 
papers  fbr  my  arrest..  Slsk  said  he  had  none. 
They  did  not  show  me  any,  Jsat  Sisk  said 
there  were  some  at  Dallas  for  me.  Gerrlu 
[the  other  deputyl,  said,  later  on,  that,  if 
ordered  by  G&bell,  be  would  arrest  one  as 
qnlck  without  a  -warrant  as  with  one.  I 
told  them  I  had  to  go  hy  home.  They  cai'- 
rled  me  by  home,  and  I  gpt  my  clothes. 
I  did  not  resist,  arrast  They  cazried  me  to 
Weatherford,  and  carried  me  to  Dallas."  K« 
facts  are  aho-wn  which  would  haxe  Justified 
the  arrest  of.  Arnold  without  the  Issuance 
of  a  warrant,  and  wa  have  the  question 
whether,  when  a  lawful  warrant  has  be^ 
Issued,  and  placed  in  the  hands  of  a.  marshal 
or  sheriff,  his  deputy  may  make,  an  arrest 
without  harlng  the  -warrant  in.  his.  posaesslan 
at  the  time,  -tvlthout  subjecting,  his  principal 
to  Uabfllly  in  a  dvil  actk>n  toonght  by  tbe 
person  arrested..  The  detennlnatlon  of  this 
question  must  depend  upon  the.  la-ws  in  force 
in  this  state,  prescclbing,  tlie  powers  and 
duties  of  sherifl^  and  their  di^uties.  Rev. 
St  U.  S.  5.  788. 

The  sufficiency  of  the  \mrrant  tlui:t  went 
into  the  hands  of  th£t  maiahal  is,  not  ques- 
tioned, and  the  stsitutesi  bearlsc  on  the  ques' 
tion  of  Its,  fEopec  execution  prsvide  that  aU 
reusonahle  means  are  permitted  to  ba  used 
to  effect  it;  that  no  gveaiei  force  shall  be 
used  than  b  necessary  to  secure  the  anest 
and  detention,  of  tlie  aceusied;  and.  that  "in 
executing  a  warrant  of  arrest  it  shall  al- 
ways be  made  known  to  the  person  accused 
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under  what  authority  the  arrest  U  made, 
and  if  requested  the  warrant  shall  be  ex- 
hibited to  him."  Code  Orlm.  Froc.  arts.  255, 
257.  When  the  Code  ol  Criminal  Procedure 
fails  to  proTlde  a  rule  of  procedure  in  any 
particular  state  of  case  which  may  arise,  the 
rules  of  the  common  law  must  be  applied, 
and  govern.  Code  Crim.  Proc.  art  27.  It  will 
not  be  questioned  that  the  deputies  had  the 
same  authority  to  arrest  as  would  have  had 
the  marshal,  under  the  same  circumstances. 
It  has  been  held  in  Bngland,  and  in  some  of 
the  courts  of  this  country,  that  a  person 
may  use  necessary  force  to  resist  arrest,  in 
a  case  in  wliich  a  warrant  is  necessary  to 
authorize  it,  unless  the  officer,  at  the  place 
and  time  he  attempts  to  make  the  arrest, 
has  the  warrant  in  his  possession,  and  that 
such  violence  towards  the  officer  will  not 
o>nstitute  a  t>attery,  or  other  like  offense, 
and,  further,  that  the  absence  of  the  war- 
rant may  affect  the  grade  of  offense  com- 
mitted by  violent  resistance  resulting  In  the 
<Ieath  of  the  officer.  Galllard  v.  Laxton,  9 
Cox,  Crim.  Cas.  127;  Codd  v.  Cabe,  1  Exch. 
Dlv.  352;  Keg.  v.  Chapman,  12  Cox,  Crim. 
Cas.  4;  Feoi^e  v.  McLean,  (Mich.)  86  N.  W. 
Rep.  231;  Webb  v.  State,  (N.  J.  Sup.)  17  AtL  , 
Rep.  113.  In  those  cases,  warrants  existed 
which  would  have  authorized  an  arrest  In 
crimes  such  as  assault,  battery,  or  homicide, 
the  animus  with  which  the  act  Is  done  be- 
comes an  element  of  tbo  offense;  aud  It  may 
very  properly  be  held,  where  the  arrest  of 
a  person  is  attempted  without  warrant,  in  a 
case  in  which  warrant  Is  necessary,  that  re-  i 
distance  was  under  the  belief  that  the  act 
was  an  unauthorized  interference  with  right 
to  personal  liberty,  which  every  person  has 
the  right  to  resist  by  the  use  of  such  force 
as  is  necessary.  In  such  cases  the  exist- 
ence of  the  writ,  if  not  present,  ought  not 
to  deprive  the  person  resisting  arrest  of  the 
rtj^t  to  act  and  I>ase  his  belief  upon  the 
facts  as  they  then  appeared  to  him,  and  to 
have  his  Intent,  upon  being  charged  with 
crime,  determined  thereby.  The  cases  re- 
ferred to,  in  general  terms,  declare  arrest 
illegal.  In  cases  in  which  warrant  is  neces- 
sary, unless  the  warrant  be  in  the  posses- 
sion of  the  officer  at  time  and  place  of  ar- 
rest; but  they  were  all  criminal  cases,  in 
which  the  animus  of  the  party  resisting  was 
a  vital  question.  It  ought  not  to  be  denied 
that  the  law  contemplates  that  the  warrant 
directing  the  arrest  of  a  person  charged  with 
crime  will  be  in  the  possession  of  the  officer 
when  he  makes  an  arrest  undo:  it  for  he  is 
required  to  exhibit  it  if  called  upon  to  do  so; 
and  this  Is  based  on  a  wise  public  policy, 
one  purpose  of  which  is  that  the  officer  may 
have  to  exhibit  such  evidence  of  liis  au- 
thority to  make  the  arrest  as  wlU  be  deemed 
sufficient  to  take  from  the  person  whose  ar- 
rest is  commanded  all  right  to  question  the 
authority  of  the  officer.  Does  it,  however, 
.  follow  from  this  that  the  absence  of  the 
warrant  at  the  time  and  place  of  arrest  if 


in  fact  a  valid  warrant  was  in  posseasion  of 
the  officer  commanding  him  to  make  the  ar- 
rest, will  entitle  the  person  arrested  to  main- 
tain a  civil  action  as  for  trespass  or  fabe 
imprisonment?  The  correct  answer  to  ttii« 
must  depend  upon  a  determination  of  the 
facts  which  confer  authority  on  an  officer  to 
arrest  a  person  charged  with  crime,  for,  it 
the  authority  exists,  an  irregular  exercise  of 
it  cannot  give  cause  for  civil  action,  unless 
that  irregularity  or  mode  of  execntlon  be 
of  a  character  to  work  loss  or  deprivation  at 
freedom  of  action  to  the  person  arrested, 
which  would  not  have  followed  arrest  in 
every  respect  regular.  When  it  is  said  tliat 
arrest  may  be  made  without  warrant  it  is 
meant  that  the  issuance  of  warrant  Is  un- 
necessary; but,  as  no  facts  are  shown  to 
have  existed  that  would  have  authorized  the 
arrest  of  Arnold  without  warrant  it  is  nn- 
necessary  to  Inquire  when  such  arrests  ma7 
be  made. 

The  first  fact  necessary  to  confer  author- 
ity on  a  sheriff,  or  officer  of  like  powers,  m 
a  case  In  which  warrant  is  necessary.  Is  the 
existence  of  a  warrant  issued  by  some  mag- 
istrate or  court  having  power  under  the  law 
to  issue  it,  commanding  him  to  make  the 
arrest.  If  the  warrant  be  issued  by  lucb 
magistrate  or  tribunal,  and  be  in  the  form 
prescribed  by  law,  so  far  as  the  officer  Is 
concerned  to  whom  it  is  directed.  It  must  be 
treated  as  conclusive  evidence  tliat  the  pre- 
liminary facts  were  shown  which  authorized 
it  to  issue.  The  next  step  Is  the  ddiverx 
of  the  warrant  to  the  person  who  Is  com- 
manded to  execute  it,  and,  when  so  deliv- 
ered, the  officer's  obligation,  and  duty  to 
obey  Its  command,  become  fixed,  and  it  Is 
dear  that  authority  to  do  the  act  command- 
ed must  coexist  with  the  obligation  or  daty. 
These  are  the  essentials  which  ccmfer  oo 
a  sheriff,  or  like  offica-,  the  authority  to  ar- 
rest on  warrant,  and  so  long  as  they  con- 
tinue operative  the  authority  must  exist 
The  manner  and  circumstances  of  execution 
relate  not  to  the  authority,  unless  expressly 
or  by  necessary  Intendment  made  to;  and. 
If  the  law  prescribes  the  modes  of  execu- 
tion, this  is  either  to  secure  the  execntlon 
of  the  process,  or  to  guard  the  person  whose 
arrest  is  commanded  from  unnecessary  an- 
noyance or  oppression,  and  a  departure  in 
this  respect  ought  noO  to  affect  the  question 
of  authority.  But  if  legal  hijuiy  results  to 
the  person  arrested,  through  departure  from 
the  procedure  prescribed,  this  would  give 
ground  for  bivU  action;  but  no  legal  Injnry 
could  result  if  the  officer,  acting  wlthhi  the 
territory  to  which  his  duties  pertain,  uses 
no  more  force  in  executing  a  valid  warrant 
than  Is  necessary,  and  in  other  respects  obeys 
the  writ  If  an  officer  uses  more  force  tlian 
Is  necessary  to  arrest  and  detain,  he  becomes 
civilly  liable,  in  so  far,  as  would  any  other 
wrongdoer;  and  if  he  refuses  to  exhibit  the 
warrant  when  called  upon  to  do  so,  or  t» 
make  known  under  what  authority  be  w- 
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sumes  the  right  to  arrest,  he  may  thereby 
fcK^eit  the  right  he  would  otherwise  bare 
to  compensation  for  hurt  received  by  force, 
and  In  resisting  arrest  State  v.  Phinney, 
42  Me.  390.  If  a  person  arrested  should  ask 
a  court  to  discharge  him  on  the  ground  that 
more  force  was  used  than  necessary  to  ar- 
rest and  detain  him,  on  the  ground  that  he 
was  not  informed  at  time  of  arrest  of  the 
.authority  under  which  the  officer  was  act- 
ing, or  that  the  warrant  was  not  exhibited 
to  him  on  demand,  no  court  would  discharge 
him,  If  it  appeared  that  the  arrest  was  made 
under  a  valid  warrant  d^ivered  to  an  offi- 
-cer  authorized  tq  execute  it,  who,  in  person 
■or  by  deputy,  liad  made  the  an-est.  This 
would  follow  because  the  arrest  and  deten- 
tion would  be  under  the  authority  of  law, 
Jtnd  therefMre  legal  "If  the  officer  express- 
ly declare  that  he  arrests  under  an  Illegal 
precept  and  on  that  only,  yet  he  Is  not  gnUty 
of  false  imprisonment,  if  he  had,  at  the  time, 
a.  legal  one;  for  the  lawfulness  of  the  arrest 
does  not  depend  on  what  he  says,  bat  what 
iie  haa  State  v.  Kirby,  2  Ired.  201;  State 
▼.  Elrod,  6  Ired.  250.  Undoubtedly,  if  the 
Jailer  had  discharged  the  plaintltt,  the  aher- 
ifl  would  have  been  liable  for  an  escape  on 
Jones'  execution;  for  the  Jailer  is  the  Bh»- 
ilTs  deputy,  and  bound  to  take  notice  of  the 
writs  in  the  hands  of  his  superior,  and  a 
detention  by  the  Jailer  is  Justified,  if  one  by 
the  shoriff  himself  would  have  been,  by  the 
same  process."  Meeds  v.  Carver,  8  Ired. 
286.  The  same  rule  as  to  legality  of  arrest 
was  asserted  by  Lord  Holt  in  Grenville  v. 
-College  of  Physicians,  12  Mod.  386. 

In  the  case  befwe  us,  it  is  not  shown 
that  any  act  was  done  In  arresting  and  de- 
taining the  plaintiff  that  would  not  have 
been  strictly  lawful,  had  the  warrant  been 
In  the  possession  of  the  deputies  at  Ume 
and  place  of  arrest,  nmr  does  it  appear  that 
plaintiff  suffered  any  loss,  indignity,  incon- 
Tenlence,  or  deprivation  of  freedom  whldi 
he  would  not  have  suffered,  had  the  warrant 
then  been  In  their  hands,  and  every  step  in 
the  jwocedure  contemplated  by  the  stat- 
ute strictly  foUowtHl;  uiiiior  such  circum- 
stances we  are  of  opinion  that  the  charge 
•f  the  court,  to  the  effect  that  the  warrant 
did  not  Justify  the  arrest  unless  It  was  In 
possession  of  the  deputies  at  time  and  place 
-of  arrest,  was  erroneous.  Authority  to  make 
the  arrest  existing,  the  manner  In  which 
that  power  was  exercised  ought  not  to  be 
'held  groimd  for  civil  action,  unless  there- 
from hurt  resulted  to  plaintiff,  which  would 
not  necessarily  have  followed,  had  the  exact 
procedure  contemplated  by  the  statute  been 
pursued.  Only  one  case  has  been  found  in 
which  the  rulings  made  In  this  case  were 
sustained  In  a  civil  action  based  on  like  facts. 
Such  seems  to  have  been  the  ruling  of  the 
court  of  errors  and  appeals  of  New  Jersey 
in  the  case  of  Smith  v.  Clark,  21  AU.  Rep. 
491;  bat  the  authorities  cited  in  that  case 
.all  bad  application  to  the  question  that  arises 


in  a  criminal  case,  where  a  person  is  charged 
with  assault,  assault  and  battery,  or  homi- 
cide growing  out  of  force  In  resisting  ar- 
rest, which  are  not  believed  to  be  applica- 
ble to  this  case.  For  the  errors  in  the 
charge  of  the  court,  the  Judgments  of  the 
district  court  and  court  of  civil  appeals  will 
be  reversed,  and  the  cause  remanded.  It 
is  so  ordered. 


HALSBLIi  «t  «].  T.  McMURPHY  et  al. 

(Supreme  Court  of  Texas.     Oct.  26,  1893.) 

ExjECDTioN  Sale — Validity  —  Erronbocs  Entry 
or  JrDOMEST— Suit  against  Partnership. 

1.  Where  the  pleadings  in  an  action  show 
that  it  was  against  "Gilbert  L.  M.,"  and  the 
jadgment  ahows  that  it  was  rendered  against 
the  M.  who  was  a  defendant  in  the  action,  tl>e 
Judgment  is  not  Insufficieot  to  support  an  exe- 
cution sale  thereunder  because  entered  against 
"Gabriel  L.  M."     21  S.  W.  Rep.  777,  affirmed. 

2.  An  execution  sale  of  partnership  proper- 
ty is  valid,  though  the  judgment  under  whidt 
the  execution  was  issued  was  invalid  as  to  one 
of  the  partners  because  erroneously  entered. 

Etrror  from  court  of  civil  appeals,  second 
supreme  Judicial  district. 

Trespass  to  try  title  by  Charles  A'.  McMur- 
phy  and  others  against  Julia  F.  HohseU  and 
others.  A  Judgment  for  plaintiffs  was  re- 
versed in  the  court  of  civil  appeals,  (21  S.  W. 
Rep.  777,)  and  they  bring  error.    Affirmed. 

A.  K.  Swan  and  B.  L.  Frost,  for  plaintiffs 
In  error.  Soward  &  Martin,  for  defendants 
in  error. 

STAYTON,  0.  J.  Inspection  of  the  record 
shows  clearly  that  the  name  of  "Gabriel  L. 
McMurphy,"  foimd  in  the  Judgment  entered, 
was  simply  a  dwical  mistake.  The  petition 
shows  the  true  name,  as  well  as  the  further 
fact  that  the  action  was  brought  against 
James  L.  Thompkins  and  Gilbert  L.  McMur- 
phy, as  partners,  and,  in  addition  to  the  Judg- 
ment l)elng  entered  against  the  McMurphy 
who  was  a  defendant,  that  entry  shows  that 
the  McMurphy  against  whom  Judgment  was 
In  fact  rendered  was  only  liable  with  Thomp- 
kins as  surety  on  the  note  sued  on,  which 
was,  in  effect,  the  position  of  Gilbert  L.  Mc- 
Murphy, for  they  are  shown  by  the  petition 
to  be  only  Indorsers.  We  fully  concur  with 
the  court  of  civil  appeals  as  to  the  law  gov- 
erning the  case,  and,  in  view  of  the  entire 
record,  In  the  conclusion  that  It  shows  that' 
the  Judgment  was  In  fact  rendered  against 
GUbert  L.  McMurphy. 

There  is,  however,  another  view  of  the 
case,  decisive  against  the  claim  of  any  of  the 
plaintiffs.  The  land  In  controversy  belonged 
to  the  partnership  composed  of  James  L. 
Thompkins  and  Gilbert  L.  McMurphy,  in- 
solvent and  dissolved  at  the  time  the  Judg- 
ment was  rendered  under  which  the  land 
was  sold.  The  petition  showed  that  the  ac- 
tion was  against  them  on  a  partnership  lia- 
bility, and  if  there  had  been  no  Judgment 
binding    on    Gilbert   L.    McMurphy,    under 
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which  execution  might  run  against  property 
owned  solely  by  him,  the  Judgment  rendered 
authorized  the  sale  of  the  land,  as  it  was 
partnership  property,  and  no  question  Is 
made  as  to  the  validity  of  the  Judgment 
against  Tbompkins.  Alexander  v.  Stern,  41 
Tex.  193;  Railroad  Co.  v.  McCaughey,  62 
Tex.  272;  Sanger  T.  Overmler,  64  Tex.  67; 
Henderson  v.  Banks,  70  Tex.  398,  7  S.  W. 
Rep.  815;  Rev.  St.  arts.  1224,  1346.  If  it 
were  believed  that  the  form  of  the  Judgment 
or  execution,  or  any  Irregularity  in  them, 
caused  the  property  to  sell  for  an  Inadequate 
price,  of  which  there  is  no  suggestion,  then 
relief  might  have  been  granted,  If  the  facts 
Justified  It,  In  a  direct  proceeding  to  set  aside 
the  sale  on  that  ground,  but,  as  there  was 
nothing  to  render  the  sale  void,  title  passed 
by  It  to  the  purchaser.  Judgment  of  the 
court  of  clTll  appeals  will  be  afflrmod. 


SIDWAY  T.  LAW80N  «t  ux.» 

(SuTir*me  Oonrt  of  Arkansas.     Oct  21,  1893.) 

Statdtks— Repeal— Effect — Cosveyasce  of 
Ho'Wb»tiad— DEFEcra — How  Cukbd. 

1.  Act  March  18,  1887,  provides  that  no 
contejrance  affeotiiig  the  homeetead  shall  be 
valid  unlesa  the  wife  joins  in  executing  and  ac- 
knowledginf  it  Act  April  13,  1893,  declares 
that  all  suoR  conveyances  executed  since  March 
IS.  1SS7.  which  are  deficient  because  not  exe- 
cuted and  acknowledeed  in  accordance  with 
the  act  of  Mardi  ISSi,  shall  be  as  valid  as 
though  such  act  had  never  been  passed.  Bdd, 
that  where  a  decree  in  an  action  to  set  aside 
such  a  conveyance  for  defective  execution  and 
acknowledgment  was  rendered  before  the  pas- 
sage of  the  latter  act,  but  the  appeal  therefrom 
was  not  decided  till  after  its  passage,  it  was 
the  duty  of  the  appellate  conrt  to  decide  the 
appeal  accenting  to  the  latter  act,  and  not  ac- 
L-oi-Uing  to  the  act  of  Mareh  18th, 

2.  Where  the  name  of  the  wife  (ttd  not  ap- 
pear in  the  granting  part  of  such  conveyance, 
nor  anywhere  else  in  the  conveyance,  except 
in  a  clause  declaring  that  she  released  to  the 
grantee  all  her  right  and  posaibility  of  dower, 
no  third  person  having  acquired  any  interest 
in  the  land  conveyed,  the  defect,  if  any,  was 
cured  by  the  act  of  April  13th. 

Appe.^!  from  circuit  court,  Carroll  county: 
Edward  S.  McDaniels,  Judge. 

Action  by  N.  L.  liawson  and  wife  against 
L.  B.  Sid  way.  Prom  a  decree  for  plaintiffs, 
defendant  appeals.    Reversed. 

Rose,  Hemingway  St  Rose  and  W.  P.  Pace, 
for  appellant.  Crump  &  Watklna  and  W.  S. 
McCain,  for  appellees. 

BATTLE,  J.  This  was  an  equitable  action 
commenced  by  Lawscm  and  wife"  against  L. 
B.  Sidway  to  set  aside  a  deed  of  mortgage 
on  account  of  usury.  The  defendant  an- 
swered, denying  the  usury,  and,  making  his 
answer  a  cross  complaint,  asked  for  a  de- 
cree for  the  possession  of  the  land  conveyed 
by  the  deed,  according  to  the  terms  thereof; 
and  then  the  plaintiffs  answered,  saying  that 
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the  mortgage  was  void  because  the  property 
mentioned  therein  was  their  homestead. 

The  clrcnit  court  found  that  the  mortgage, 
and  the  note  which  it  was  given  to  secure, 
were  tainted  with  usury,  and  declared  the 
mortgage  canceled,  set  aside,  and  held  for 
naught;    and  the  defendant  appealed. 

Upon  a  carefnl  consideration  of  the  evi- 
dence adduced  at  the  hearing  In  the  conn 
below,  we  are  of  the  opinion  that  there  is 
no  usury  in  the  note  or  mortgage. 

The  mortgage  was  signed  and  delivered  by 
the  appellees  to  appellant,  and  purports  to 
convey  to  blm  certain  land  mC  the  husband, 
which  constitutes  their  homestead,  In  trus: 
to  secure  the  payment  of  a  promissory  note 
of  Lawaon.  Appellees  contend  that  it  was 
not  executed  in  accordance  with  the  require- 
ments of  the  act  entitled  "An  act  to  render 
more  effdcttml  the  coDstltutlonal  exemptions 
ot  homesteads,"  approved  March  18,  1SS7, 
because  the  wtfe  did  not  "Join  in  the  execu- 
tion" of  the  same,  and  is  therefore  void;  and 
appellant  Insists  that,  If  the  contention  of 
appellees  be  correct,  it  was  validated  by  Uie 
act  entitled  "An  act  to  cure  defective  con- 
veyances and  adcnowledgments,"  approved 
April  18,   1893. 

Section  1  of  the  act  of  March  18  provide* 
"that  no  conveyance,  mortgage,  or  other  In- 
strument affecting  the  homestead  of  any 
married  man  shall  be  of  any  vaMditj,  except 
for  taxes,  laborers'  and  me<^aiiics'  llena,  and 
the  purchase  money,  unless  his  wife  Joins 
in  the  execution  of  such  Instruments  and  ac- 
kno-tiiedges  the  same;"  and  the  act  of  April 
13th,  declared  that  all  such  conveyances. 
mcM-tgagea,  and  instnun^its,  which  have 
been  eX'Scuted  since  the  18th  of  Blareh.  1887. 
and  are  defective  or  Ineffectual  because  fliey 
were  not  executed  and  acknowledged  In  com- 
pliance with  section  1,  and  the  record  there- 
of, shall  be  as  valid  and  effectual  as  though 
the  "act  to  render  more  effectual  the  con- 
stitutional exemptions  of  homesteads"  had 
never  been  passed. 

The  final  decree  of  the  clrcnit  court  tai  tUs 
action  was  rendered  on  the  241h  day  of  An- 
gust,  1891.  It  Is  "contended  In  b^alf  of  ap- 
peHeea  that  the  lattw  act  does  not  affect  the 
mortgage  In  question,  because  this  decree 
was  pronounced  on  a  day  prior  to  Its  enact- 
ment. Wright  v.  Oraham,  42  Arfc.  140,  sup- 
ports this  contention,  bnt  appellant  insist* 
that  It  is  clearly  erroneous,  and  should  be 
overruled. 

As  to  the  power  of  the  le^slature  to  care 
defects  in  proceedings,  conveyances,  and  ac- 
knowledgments by  a  retrospectlTe  statnte. 
It  is  said:  "If  the  thing  wanting  or  fiilled  to 
be  done,  and  which  constitutes  the  defect  in 
the  procaedings,  is  something,  Ihe  necessity 
for  which  the  legislatiwe  mi^t  have  dis- 
pensed with  by  prior  statnte,  then  It  is  not 
beyond  the  power  of  the  legislature  to  dis- 
pense with  it  by  a  subsequent  statute;  and 
If  the  Irregulaiity  consists  In  doing  some  act, 
or  in  the  mode  or  manner  of  doing  some  act. 
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which  (be  legislature  niiglit  liave  made  imma- 
terial by  prior  law.  It  Is  equally  competent 
to  make  the  same  immaterial  by  a  subse- 
quent law."  Green  v.  Abrahams,  43  Ark. 
420;  Cooley,  Const.  Um.  (Oth  Bd.)  457. 

Tbia.  pawer  is  farther  limited.  The  legis- 
lature cannot,  by  the  enactment  of  a  retro- 
apectlye  statute,  exercise  a  power  in  its 
nature  clearly  Judicial.  It  Is  prohibited  from 
so  doing  by  the  constitution.  The  powers 
of  the  government  are  dlrided  into  three  dis- 
tinct departments, — the  legislative,  executive, 
and  Judicial;  and  every  "person  or  coUec- 
tlon  of  persona,  l>eiiig  of  one  of  these  de- 
partments," l»  prohibited  from  exercising 
"any  power  bdonglng  to  either  of  the  oth- 
ers," except  wherein  It  is  expressly  directed 
or  permitted  by  the  conatitntion.  Const 
iS74,  art.  i. 

TTnder  our  oonatttution.  It  is  within  the  ex- 
clusive province  of  the  courts  to  determine 
adversary  suits  within  their  Jurisdiction 
pinding  between  litigants,  according  to  es- 
tablished principles,  "and  to  enforce  their 
decisions  by  rendering  Judgments  and  exe- 
cuting them  by  suitable  procesik"  The  legis- 
lature cannot  control  them  In  the  exercise 
of  such  Jnrladlctlon  by  declaratory  statutes 
desl^nied  to  interpret  prevtoos  enactments; 
or  determine  the  rights  of  such  litigants  by 
substituting,  in  the  place  of  the  w^-aettled 
rules  of  law,  its  arbitrary  will;  or  set  aside 
or  annul  Anal  Judgments  or  decrees;  or  grant 
or  authorize  a  new  trial,  or  direct  a  rehear- 
tntr  of  a  cause  after  it  has  been  finally  de- 
to-mined,  and  the  Judgment  therein  has  be- 
come final  and  conclusive  on  the  parties;  or 
allow  .in  appeal  from  a  Judgment  or  decree 
after  the  time  for  taking  it  has  expired. 
Denny  v.  Mattoon,  2  Allen,  361;  Blchards  r. 
Rote,  68  Pa.  St.  248;  McDanlel  v.  CorreU, 
19  rn.  226;  Lewis  r.  Webb,  3  GreenL  327; 
Mayor,  etc.,  of  Baltimore  v.  Horn,'  26  Md. 
IW;  Prior  v.  Downey,  50  Cal.  388;  D<»-sey 
V.  Dorsey,  37  Md.  ftt;  Teatman  v.  Day,  79 
Ky.  186;  Mosar  v.  White,  29  Mich.  50.  Tills 
power  cannot  be  constltutiotially  exercised 
by  the  legislature,  because,  If  it  could,  the 
legislature  would  have  the  right  to  deprive 
the  Judiciary  of  its  most  essential  preroga- 
tive. In  that  case  the  courts  could  no  longer 
finally  adjudicate  and  determine  the  rights 
of  litigants.  "The  will  of  the  legislative 
would  be  substituted  in  the  place  of  fixed 
rules  and  established  principles,  by  which 
alone  Judicial  tribunals  can  be  governed.  The 
power  to  correct  errors,  and  to  revise  and  re- 
verse JudfTuients,  which,  in  the  strictest  sense 
of  the  vrord,  has  always  been  deemed  essen- 
Ualty  Judicial,  woidd  l3e  transferred  to  tine 
legislative  branch  of  the  goverament,  even 
to  tlM  esteat  of  controlling  the  final  decrees 
of  the  trilronal  of  last  resort."  An  exercise 
of  eudi  autbortty  "woukl  lead  to  the  entire 
destmetioa  of  the  order  and  harmony  of  omr 
■ysteari  of  government,  and  to  a  manifest  in- 
fcactloa  «r  one  of  its  fundamental  prtai- 
c^lea," 


But  the  legislature  can  enact  statutes  on 
subjects  which  properly  come  within  the  cog- 
nizance of  courts,  which  may  form  the  basis 
of  Judicial  consideration  and  judgment  in 
suits  pending  at  the  time  of  their  enactment. 
Curative  statutes,  when  valid  and  applicable, 
should  govern  the  courts  In  such  cases,  un- 
less pending  suits  are  excepted.  They  gov- 
ern on  the  ground  that  "the  bringing  of  the 
suit  vests  In  a  party  no  right  to  a  particular 
decisiou,  and  his  case  must  be  determined 
on  the  law  as  it  stands,  not  when  the  suit 
was  brought,  but  whoi  the  Judgment  is 
rendered."  Green  v.  Abrahams,  43  Ark.  420; 
Johnson  v.  Bictaardson,  44  Ark.  365;  Beard 
V.  Danaby,  48  Ark.  183,  2  &  W.  Sep.  701; 
Cooley,  Const  Llm.  468,  46a 

In  Wright  V.  Graham,  supra,  the  court 
said:  "The  ackaowledgment  of  the  mortgage 
was  defective,  in  that  it  did  not  state  that 
it  was  executed  by  the  mortgagor  for  the 
consideration  tlierein  set  forth.  •  •  *  It 
is  urged  that  this  defect  was  cured  by  an  act 
of  18S3,  passed  for  the  purpose  of  curing  de- 
fective acknowtedgments.  But  tbto  cause 
was  decided  before  th«  passage  ef  that  act 
and  we  cannot  consider  it  The  questioo  on 
«4)peiU  is,  did  the  chancellor  err?  That  mist 
be  determined  by  the  law  as  it  then  existed,  or 
we  would  overrule  a  decision  which  was 
CDiTBCtly  made"  But  this  is  not  a  correct 
statement  of  the  law.  The  flaal  order  ap- 
p«aled  from  In  that  case  was  a  decree  in 
cbancenT.  The  qoestion  in  that  cose  was 
not,  "did  the  chancellor  err?"  The  appeal 
transferred  the  action  to  the  appellate  court, 
and  it  stood  for  rehearing  upon  the  same 
pleadings  and  evidence  upcn  which  It  was 
heard  In  the  court  bctow.  Upon  that  record 
the  appellate  ccMirt  had  the  right  to  decide 
questions  of  law  and  fact,  and  was  as  nn- 
trammeled  la  the  exercise  of  (bis  ri|^  as  the 
cou-t  below.  W-3  therefore  see  na  good  rea- 
son why  the  curative  statute;*  in  the  absence 
of  vested  rights  acquired  by  third  persons 
before  Its  enactment,  should  not  have  gov- 
(>rned  the  appellate  court  in  this  state  of  the 
i-ase,  as  it  did  inferior  eourts  in  suits  pending 
In  them  at  the  time  of  its  passage.  The 
rli.'ht8  of  the  parties  were  undetermined, 
and  the  appellate  court  occupied  the  position 
of  the  court  below  at  the  time  it  beard  the 
c-iuse,  and  before  the  rendition  of  its  finnl 
decree;  and  it  was  the  duty  of  tlie  uppei- 
late  court  to  have  rendered  judgment  accord- 
ing to  the  law  in  force  at  the  time,  as  it  wus 
of  the  inferior  court  when  it  acted.  Such 
a  construction  of  the  curative  act  would  not 
have  constituted  its  enactment  an  exercise  of 
Judicial  power,  oe  violated  the  constitution. 
or  infracted  any  fund:imentnl  principle  of 
ottt  government  Cooloy.  Const  Lim.  (Cth 
Sd.)  468,  400. 

Did  the  act  of  April  13th  cure  the  defects 
in  the  mortgage  in  question.  If  any?  'I^e 
name  of  the  wife  does  not  appear  In  the- 
granting  part,  nor  anywhere  else  in  the  mort- 
gvge,  except  in  a  clause  which  declares  that 
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she  releases  to  the  grantee  all  her  right  or 
pot^sibillty  of  dower.  If  defective,  It  was  be- 
ca.we  the  wife  did  not  Join  in  Its  execution 
According  to  the  act  of  March  18,  1887.  That 
Act  made  every  instrument  affecting  the 
homestead  of  the  husband  Invalid  If  the  wife 
failed  to  Join  In  its  execution,  and  acknowl- 
edge the  same.  It  vested  no  additional  in- 
terest in  the  wife.  The  husband  could 
abandon  the  homestead,  and  it  would  be- 
c-ome  liable  to  his  debts,  notwithstanding  the 
act  of  March  18,  1887.  Pipkin  v.  Williams, 
(Ark.)  21  S.  W.  Eep.  433.  The  legisUiture 
undertook  to  create  no  Interest  or  estate  by 
the  act,  but  to  prescribe  the  mannw  in  which 
instruments  atfecting  the  homestead  of  a 
married  man  should  l>e  executed  and  ac- 
knowledged, at  the  same  time  recognizing 
the  homestead  as  the  husband's,  and  not  the 
wife's,  or  as  the  Joint  property  of  the  hus- 
band and  wife. 

Assuming  that  the  mortgage  in  question 
was  invalid,  the  defect  in  the  execution  of 
it  was  cured  by  the  act  of  1893,  no  third 
patty  haying  acquired  an  Interest  in  the  land 
aftected  by  It  It  was  such  an  instrument 
as  the  legislature  can  make  valid  by  a  retro- 
spective statute.  Green  v.  Abrahams,  43 
Ark.  420;  Johnson  t.  Richardson,  44  Ark. 
365;  Apel  w.  Kelsey,  47  Ark.  413,  2  S.  W. 
Rep.  102;  Cupp  v.  Welch,  50  Ark.  294,  7  S. 
W.  Rep.  139;  (3ooley,  Const  Llm.  457.  In 
validating  it,  the  legislature  has  only  given 
eflToct  to  the  act  of  the  parties,  according  to 
their  Intent 

This  being  an  action  in  equity,  the  decree 
appealed  from  does  not  prevent  the  curative 
■act  of  1893  healing  the  defects  in  the  mort- 
gage, and  giving  it  eStoct  according  to  the 
intention  of  the  parties.  It  is  now  a  valid 
mortgage. 

The  decree  of  the  circuit  court  is  therefore 
reversed,  and  the  cause  is  remanded  for  pro- 
ceedings consistent  with  this  opinion. 


HEMPSTEAD  COUNTY  v.  ROTSTON 
et  al.' 
(Supreme  Court  of  Arkansas.  Oct  14,  1803.) 
Cbamoe  or  Venus  in  Criminal  Cask  —  Costs  or 
Suit — Bt  what  County  Bobne. 
Acts  1889,  p.  120,  S  1,  provides  that 
within  30  days  after  termination  of  any  cause 
in  any  circuit  court,  that  was  tried  on  change 
of  venue  from  another  county,  the  clerk  of 
such  court  shall  make  out  an  itemized  list  of 
"all  the  expenses  incurred"  by  his  county  in 
the  trial  of  the  cause,  and  present  it  to  the 
county  court  of  the  countjr  where  the  cause 
'jriginated.  Section  2  provides  that  the  coun- 
ty court  to  whbm  "any  sudi  bill  of  costs"  is 
presented,  properly  authenticated,  shall  allow 
the  same  as  though  the  case  had  terminated 
In  its  own  comity.  Held,  that  the  word  "costs" 
in  section  2  should  be  interpreted  as  "ex- 
penses," and  that  the  couaty  in  which  an  ac- 
tion was  begun  was  liable,  on  change  of 
venue,  for  all  the  expenses  incurred  by  the 
trial  court  by  reason  of  the  change,  including 
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"current   expenses  of  the   court,"   as  -well  ai 

those    for    which    it    was    already    liable,— tb' 
costs  in  the  cause. 

Appeal  from  circuit  court  Hempstead  coun- 
ty;   Uufus  D.  Heom,  Judge. 

Action  by  0.  B.  Royston  and  another,  clfrfe 
and  sheriff  of  the  county  of  Hemsptead, 
against  the  county  of  Hempstead,  for  fees. 
There  was  Judgment  for  plaintiffs,  and  de- 
fendant appeals.     RevMsed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  WOOD,  J.: 

Appellees,  clerk  and  sheriff  of  Hempstead 
county,  filed  in  the  county  court  of  Hemp- 
stead accounts  for  fees,  as  follows: 

Pee  Bin  Hempstead  County,  Oct  Term  Ct.  Ct, 
1891. 
Change  Venue  Clark  Co. 
State  of  Arkansas  vs.  Wm.  and  Ab.  ESaster. 
To  C.  E.  Royston,  clerk,  issuing  35  Ju- 
rors' certificates  of  attendance $17  SO 

To  J.  C.  Jones,  sheriff,  summoning  42 
extra  jurors 21  00 

State  of  Arkansas  vs.  Luke  Sullivan. 

To  G.  K.  Royston,  clerk.  Issuing  12  ju- 
rors' certificates  of  attendance $  6  00 

To  J.  C.  Jones,  sheriff,  to  summoning 
20  extra  jurors 10  00 

State  of  Arkansas  vs.  Joe  J.  Richardson. 
To  C.  E.  Royston,  clerk,  to  iaauing  12 

jurors'    certificates $600 

To  J.  C.  Jones,  sheriff,  to  summoning 

35  extra  Jurors 17  50 

This  fee  bill  was  disallowed  by  the  county 
court  Appellees  appealed  to  the  circuit 
court,  where  the  case  was  tried  de  novo  by 
tlie  court  sitting  as  a  Jury,  and  upon  the  fol- 
lowing agreement  as  to  the  facts,  viz.:  The 
eases  of  the  state  of  Arkansas  against  W'ni. 
and  Ab.  Easter,  and  the  state  of  Arkansas 
against  Luke  Sullivan  and  J.  J.  Richardson, 
were  tried  in  Hempstead  circuit  court  upon 
change  of  venue  from  Clark  county,  and  tbe 
plaintiffs  C.  E.  Royston,  as  clerk  of  Hemp- 
stead coimty,  and  James  O.  Jones,  as  sheriff 
of  Hempstead  county,  performed  the  serr- 
ices  herein  charged  for.  The  defendants 
Wm.  and  Ab.  Easter  and  Luke  Sullivan, 
were  acquitted,  and  J.  J.  Richardson  was 
convicted.  As  shown  by  the  fee  bill,  the 
services  charged  for  were  rendered  in  con- 
nection with  the  several  Juries  which  tried 
said  cases.  Under  the  act  of  the  general 
assembly  approved  April  0,  1889,  (Acts  ISS!). 
p.  120,)  U  Hempstead  county  liable  for  the 
services  rendered,  or  Clark  county? 

Jos.  H.  McCollum,  for  appellant  R.  B. 
Williams,  for  appellees. 

WOOD,  J.,  (after  staUng  the  facts.)  The 
act  of  1889  is  as  follows:  "Section  1.  That 
within  thirty  (30)  days  after  the  termbia- 
tlcra  of  any  cause  in  any  chrcult  court  of  this 
state,  that  was  tried  on  change  of  venae 
from  another  county,  It  shall  be  the  duty  of 
the  clerk  of  said  court  to  make  an  itemized 
statement  of  all  the  expenses  Incurred  hj 
his  cotmty  in  tbe  trial  of  any  such  cause. 
and  present  it  to  the  county  court  of  tbe 
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coimt7  In  which  the  cause  originated.  Sec. 
2.  That  the  county  court  to  whom  any  such 
bill  ot  coata  are  presented,  properly  authen- 
ticated, shall  allow  the  same  as  if  though 
the  case  had  terminated  In  his  own  county." 
Prior  to  the  passage  of  this  act,  the  county 
where  the  offense  was  committed  was  liable 
-only  for  those  expenses  which  were  proper 
to  be  taxed  against  the  defendant  when  con- 
victed, and  not  having  property  to  pay,  or, 
in  other  words,  for  the  "costs  In  the  cause." 
The  county  trying  the  case  was  liable  for 
all  the  "current  expenses  of  the  court"  during 
the  progress  of  the  trial.  This  often  placed 
heavy  burdens  upon  the  trial  county.  Capi- 
tal oases  and  other  felonies  on  change  of 
venue  have  been  known  to  consume  days, 
and  even  weeks.  In  their  adjudication.  The 
expenses  incident  to  holding  a  court  are  nec- 
essarily great,  and,  although  Incurred  by  rea- 
son of  an  offense  committed  In  anotbor  coun- 
ty, they  had  to  be  borne  by  the  trial  county 
under  the  law  before  the  passage  of  the  act 
of  1889.  Applying  the  general  rules  for  the 
construction  of  statutes  to  the  above  act, 
we  conclude  that  the  legislature  intended 
to  relieve  the  trial  county  by  making  the  ini- 
tial county  liable  for  "all  the  expenses  in- 
curred by  the  trial  county  by  reason  of  the 
change,  Including  the  'current  expenses  of 
the  court'  as  well  as  those  for  which  it  was 
already  liable,  to  wit,  the  costs  in  the 
cause."  Hence  the  word  "costs"  in  section 
2  should  be  interpreted  "expenses."  Haney 
V.  State,  34  Ark.  263;  Reynolds  v.  Holland, 
35  Ark.  56;  State  v.  Jenidngs,  27  Ark.  419; 
State  T.  Smith,  40  Ark.  431;  Sedg.  St.  & 
Const  Law,  354,  note;  Potter's  Dwar.  St  214. 
See,  also,  Suth.  St.  Const  341,  where  the 
following  langiMge  is  used:  "Where  one 
wm4  has  been  erroneously  used  for  another, 
or  a  word  omitted,  and  the  context  affords 
the  means  of  correction,  the  proper  word 
will  be  deemed  substituted  or  supplied.  This 
is  but  making  the  strict  letter  of  the  statute 
yield  to  the  obvious  intent"  This  view,  we 
think,  gives  meaning  to  the  legislative  en- 
actment .  Under  the  former  law,  the  court, 
upon  motion  of  the  prosecuting  attorney,  or 
any  one  Interested,  or  on  its  own  motion, 
could  have  ordered  the  clwk  to  certify  the 
costs  to  the  proper  coimty,  and  It  was  not 
necessary  to  pass  the  act  in  order  to  have 
the  clerk  certify  the  costs  within  a  certain 
time.  The  clerk,  who  might  reasonably  be 
supposed  to  be  interested  In  costs  due  his 
county  scarcely  needed  a  legislative  reminder 
to  cause  him  to  promptly  discharge  his  duty. 
It  follows  from  what  we  have  said  that, 
whether  the  services  charged  for  be  con- 
sidered as  expenses  of  cotu-t  or  costs  in  the 
cause,  in  neither  case  is  Hempstead  county 
liable,  lliis  court  refuses  to  consider  and 
determine  the  question  as  to  whether  there 
is  anything  due  the  appellees.  I  do  not  con- 
cur with  the  majority  In  that  view.  True, 
the  amount  involved  in  this  controv^ivy  is 
«f  small  consequence,  but  it  Is  certainly  an 


Important  question  as  to  whether  the  clerk 
Is  entitled  to  any  fee  for  issuing  certificates 
to  jurors,  and  whether  the  sheriff  is  entitled 
to  any  fee  for  summoning  same.  So  far  as 
the  clerk  is  concerned,  the  decision  of  tills' 
court  in  Logan  Co.  v.  Trlmm,  (April  8,  ISJKl.) 
22  S.  W.  R^.  164,  Is  conclusive  of  the  issue 
as  to  him.  But  this  court  has  never  yet 
passed  upon  the  question  as  here  presented, 
aa  to  whether  the  sheriff  is  entitled  to  fees 
for  summoning  extra  Jurors,  and  I  deem 
this  question  one  of  sufficient  public  Import- 
ance to  demand  an  authoritative  annoimce- 
ment  from  this  court,  and  1  think  It  Is 
squarely  presented,  fully  argued,  and  sliould 
be  decided. 


8TIXSON  et  al.  t.  SCHAPER  et  al. 
(Supreme  Court  of  Arkansaa.  Oct  14,  1893.) 
BiLt.  or  ExcEPTio:«8— Pbeparation'  —  Bxtexsiox 
or  Time — Filino. 
Under  Manaf.  Dig.  i  5157,  providing 
that  time  to  reduce  exceptions  to  writing  majr 
be  extended  to  the  end  of  the  succeeding  term, 
where  an  extension  to  a  certain  day  lu  that 
term  is  given,  in  which  to  prepare  and  tender 
bill  c^  exceptions,  "which,  when  approved, 
signed,  and  filed,  •  *  *  shall  be  and  be- 
come a  part  of  tne  record,"  the  bill  of  excep- 
tions must  not  only  be  presented  to  the  judge, 
but  must  be  filed,  withm  the  time  specified  in 
the  extension,  there  being  no  implied  exten- 
sion to  the  end  of  the  term  for  filing. 

Appeal  from  circuit  court  Lafayette  coun- 
ty; William  S.  Eakln,  Special  Judge. 

Action  by  Schafer,  Swarts  &  Co.  against 
Frank  S.  Stlnson  and  others.  Judgment  for 
plaintiffs.    Defendants  appeal.    Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  WOOD,  J.: 

The  court  below  gave  time  beyond  term  to 
perfect  bill  of  exceptions  in  the  following 
order,  vis.:  "On  further  motion,  it  is  granted 
said  defendants  until  the  26th  day  of  March, 
1891,  in  which  to  prepare  and  tender  their 
Ull  of  exceptions  herein  to  the  present  judge 
of  this  court,  which,  when  approved,  signed, 
and  filed  with  the  clerk  of  this  court  shall 
be  and  become  a  part  of  the  record  In  this 
cause."  The  bill  of  exceptions  was  presented 
to  the  Judge  on  the  23d  of  March,  1891,  was 
signed  by  him  the  latter  part  of  May,  and 
filed  with  the  clerk  on  the  12th  day  of  June 
following. 

L.  A  Byrne,  for  api»eUants.  Scott  &  Jones 
and  Montgomery  &  Moore,  for  appellees. 

WOOD,  J.,  (after  stating  the  facts.)  For- 
mer decisions  of  this  court  have  settled  the 
practice  as  to  reducing  exceptions  to  writ- 
ing beyond  the  trial  term.  Garibaldi  v.  Car- 
roU.  33  Ark.  568;  Walker  v.  State,  35  Ark. 
386;  Tollver  v.  State,  Id.  395;  Carroll  v. 
Saunders,  38  Ark.  216;  Carroll  v.  Pryor,  Id. 
283;  Railway  Co.  v.  Bapp,  39  Ark.  558;  Ad- 
ler  V.  Conway  Co.,  42  Ark.  483;  Davies  v. 
Nichols,  52  Ark.  554.  13  S.  W.  Rep.  129; 
Watson  V.  Watson,  53  Ark.  415,  14  3.  W. 
Rep.  822.    In  Watson  v.  Watson,  53  Art  415. 
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14  S.  W.  Rop.  C22,  tlio  appellant  was  allowed 
"until  the  tbird  day  of  the  Bradley  circuit 
court  to  present  bis  bill  of  exceptions."  In 
the  present  case,  appellants  were  allowed  un- 
til tbe  2otli  of  Marcb,  1891,  la  wtalcb  to  pre- 
pare and  tender  tbeir  bill  of  exceptions. 
Thus  far  it  will  be  seen  that  the  two  orders 
are,  in  legal  effect,  exactly  the  same.  Bat 
counsel  for  appeilnnts  contends  that  tbe  lat- 
ter clause  of  the  order  in  the  present  case, 
"which,  when  approved,  signed,  and  filed 
with  the  derk  of  this  court,  shall  be  and 
become  a  part  of  the  record,'*  takes  tbe  case 
out  of  the  rule  established  in  Wataon  ▼.  Wat- 
son. We  do  not  think  bo.  A  bill  of  excep- 
tions, when  signed  by  tbe  Judge,  and  filed 
with  the  derk  in  proper  time,  becomes,  pro- 
prlo  vigore,  n  ptirt  of  the  record.  Bullock  v. 
Neal,  42  Ark.  278.  BiUs  of  exceptions  fre- 
quently conclude  with  this  language,  but  it 
Is  merely  pro  forma.  If  the  object  of  tbe 
learned  counsel  In  adding  this  language  to 
tlie  order  was,  as  he  states,  to  get  the  benefit 
of  the  statutory  limit  in  the  event  the  bill 
was  luit  perfected  on  or  iKfore  the  day 
named,  tlten  he  should  have  compassed  his 
purpose  by  an  order  to  that  effect.  In  pointed 
and  definite  terms.  It  is  conceded  that  thta 
language,  of  itself,  fixes  no  time  at  all,  but 
we  are  aSked  to  oonsti-ue  It  to  mean  the  stat- 
utory limit  No  such  sweepdng  ^iraseology 
can  have  duit  effect  The  time  may  be  ex- 
tended to  the  laat  day  of  the  succeeding 
term,  (Maosf.  Dl|;  t  5157,)  but,  wboi  extend- 
ed, a  day  certain  most  be  fixed  to  come  with- 
in the  prescribed  limit  In  Garibaldi  v.  Oar- 
roll,  33  Ark.  568,  tbe  caurt  say:  "It  is  not  Un- 
plied  by  tbe  lancuace  of  the  statute  that  the 
time,  when  glvea,  if  net  spedflcally  limited, 
will  extend  to  the  last  day  of  tbe  next  term; 
*  *  *  and,  again,  It  cannot  be  ooncelTed, 
with  any  reason,  that  gtrlng  time  to  a  party 
for  the  mere  purpose  of  redoeing  an  cxcep- 
tioa  to  writing  can  have  the  effect,  if  no  day 
is  named,  of  auspending  the  Jndgment  until 
the  end  of  the  next  term."  The  suiireme 
court  of  K«itucky,  whose  statnte  la  tbe 
same  as  oars,  requires  that  the  laUl  of  excep- 
tions be  signed  and  filed  during  term  time. 
and,  where  time  is  extended,  it  shall  be  to 
a  day  certain  at  the  succeeding  term.  The 
autboritles  arc  uniform,  so  far  as  we  have 
been  able  to  investigate,  on  that  point 
Meadows  T.  Campbell.  1  Bush,  105;  Smith  v. 
Biakeman,  8  Buah,  ^79;  Freeman  v.  Bren- 
ham,  17  -B.  Mon.  008;  Allard  v.  Smith,  2 
Mete.  (Ky.)  296;  Vandever  ▼.  Grifflili,  Id. 
426.  It  is  important  for  the  profeasioa  and 
litigants,  in  tbe  speedy  admiBistratlon  of  Jusr 
tice,  tbat  this  practice  be  adhered  to.  Stare 
decisis  et  mm  quieta  movere.  The  statute  is 
exceedingly  libornl  is  its  provisions,  and  cir- 
cuit courts,  while  granting  indulgence  tmder 
it  must  exercise  and  exact  diligence  in  seeing 
tbat  their  c«dei-8  are  compiled  with.  There 
being  nothinjr  presented  by  the  record  for 
tbe  cenaldcratlon  of  this  court  the  }udgm«it 
of  the  lower  court  is  affirmed. 


SMITH  V.  LOITISVILLE  &  N.  R.  00. 

{Court  of  Appeals  of  Kentucky.     Oct  10, 

1893.) 

BHAKEUEN' — lUPLIEO  AUTHOKITT — EjECTn>9  Tsn- 

PAB8KK  —  Scope  or  Euplotmest  —  Violence— 

Flbadiiig. 

L  A  brakeman  liaa  an  imptied  autliontjr 
to  remove  from  liis  train,  in  a  lawful  nauiier, 
a  tresimsKer  found  on  a  car  platform. 

2.  Where  a  brakeman,  in  removing  a  tiet- 
pasaer,  kicks  him  from  the  train  while  in  nf- 
id  motion,  the  railroad  compooy  is  liable  for 
injuries  caused  thereby,  the  act  being  wUliia 
the  scope  of  the  brakeman's  employment. 

3.  The  allegation  of  the  petition,  io  as  ac- 
tion against  the  railroad  compnDT  for  tuck  ia. 
juries,  that  defendant  "willfnJJT''  kicked  plaia- 
tlff,  does  not  charge  the  act  to  have  been  mt- 
licions  OD  the  part  of  the  brakeman,  and  there- 
fore iMjyond  the  scope  of  liis  anrtharity,  dc 
company,  and  not  he^  beine  charited  with 


mitungthe  act  willfully. 

4.  Tbe  allegation  of  the  answer  tbat  plaiB- 
tiff  swung  himself  off  tbe  train  is  not  •■  af- 
firmative averment  requiring  a  reply,  beiat 
merely  in  emphasis  of  the  denial  that  he  was 
kicked  off. 

Appeal  from  coort  of  oommon  pleas,  Fraa'^ 
liu  county. 

"To  be  officially  reported." 

Action  by  Alexander  Smith,  by  next  ftieod, 
against  the  Louisville  &  Nashville  Railroad 
Company,  for  injuries  finom  cjeetment  ton 
train.  Judgment  for  defendant  Plaintiff 
appeals.     Keversed. 

James  Andrew  Scott  and  Rufua  K.  DinUe, 
for  aiipellant  -  John  W.  Bodaan,  far  appel- 
lee. 

HAZBLBIOO,  J.  Tbe  plaintiff,  a  mbior. 
suing  by  his  next  friend,  aUeged  tbad.  wbfle 
he  was  riding  on  tkc  deCendamfs  car  finsB 
Collins'  Station  to  the  dty^  of  Frankfort,  aad 
while  the  car  was  In.  rapid  metioo,  "the  de- 
fendant willfully,  negligently,  and  ewrdeasty. 
by  one  of  Its  agents  aad  ■errante,  to  wtt, 
a  brakeman,  lacked  and  tbrew"  biM  off  of 
its  train,  thereby  Ixcakiac  Us  arm  and 
causing  liim  other  serious  iBjory.  Tbe  de- 
fendant denied  tbcae  avmnents,  ud  for  a 
further  defense  alleged  that  the  ptaintiir 
secretly  got  <»  the  rear  end  of  one  of  its 
trains  for  the  purpose  of  obtaining  a  free 
ride  to  Franlcfc^  and  while  ao  riding  was 
diacovwed  liy  its  ag«it  and  servant  and 
thoreupoa  voluntarily  Jumped  off  the  ear 
when  in  raplCt  motion,  and  wbatepver  iBjvy 
lie  received  was  cansed  by  bis  own  act  The 
plaintiff,  who  was  17  yean  of  age,  and 
whose  home  waa  ta  FnwJifcrt  tsBttfied  that 
be  had  been  working  at  Coliiaa'  Staiioa, 
some  two  miles  west  of  the  cfty,  aad,  be- 
coming sidk,  bad  gotten  on  tbe  tnUn  for  the 
ptspose  of  stealing  a  ride  bame.  That  lie 
was  sttOng  on  the  platform,  with  bis  feet 
on  the  steps,  and  was  dlaeova«d  by  the 
brakeman,  who  demanded  his  fare,  and,  up- 
on his  not  having  either  a  ticket  or  any 
nMney,  he  was  told  that  he  must  get  off. 
He  replied  that  he  would  if  the  train  would 
stop.     The  brakeman  tben  said,  "I  thought 
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I  told  you  to  set  off  of  bere,"  and  at  the  same 
time  kicked  him  upon  the  hip,  which  broke 
loose  hia  hold  on  the  railing,  and  he  fell 
headlong  on  the  ground,  becoming  uncon- 
adoos.  The  brakeman  testified  that  when 
be  discovered  the  plaintifT,  and  ascertained 
thiit  be  had  neither  a  ticket  uor  money,  he 
told  him  that  he  must  get  off  when  the 
ti-ain  got  to  the  bridge,  and  that  before  he 
finished  tlte  sentence  the  plaintiff  anewerod 
that  he  would  get  off  now,  and  swung  him- 
self off  in  the  cut,  etc.  He  also  testified, 
orer  the  objection  of  tlie  plaintiff,  that  "he 
had  BO  authority  fi-om  the  conductor,  or  in 
aoj  way,  to  put  perscms  off  the  train,"  and 
that  it  was  not  bis  duty  to  do  so,  but  that 
it  was  his  duty  to  look  after  the  comfort  of 
the  passengers,  and  to  assist  them  In  getting 
OB  and  off  at  stations,  and,  in  the  absence 
of  the  conductor,  to  take  up  tickets  and  col- 
lect fares  for  the  convenience  of  the  con- 
ductor when  he  was  engaged  in  other  parts 
of  the  train;  that  If  the  pl&lnUff  had  paid 
him  he  would  have  handed  it  to  the  con- 
ductor, etc.  The  conductor  testified  that  the 
brakeman  bad  no  authority  to  put  any  (me 
off  for  nonpayment  of  fore,  and  he  gave 
blm  no  such  Instruction.  "It  Is  his  dnty," 
testified  the  conductor,  "to  look  after  the 
safety  and  comfort  of  passengers,  to  assist 
them  on  and  off  the  tnUn,  and  to  assist  me 
In  ejecting  an  unntly  passenger  or  one  who 
has  no  right  to  ride,  and,  when  I  am  other- 
wise engaged,  to  collect  tickets  and  fare,  ahd 
give  them  to  me,"  etc.  Upon  this  state  of 
case  the  court  told  the  Jury  that  if  they 
believed  from  the  evidence  "that  it  was  a 
part  of  the  duty  vt  the  brakeman,  undi^r 
his  employment  as  brakeman,  to  eject  or  put 
off  of  the  train  pei-sons  who  failed  or  refused 
to  pay  their  fare,  and  ttiey  shall  further  bo- 
Ueve  that  the  brakeman  liiclced  plaintiff  off 
the  oars  while  in  motion,  or  used  unnece»- 
aary  force  In  putting  htm  off  the  car,  they 
should  find  for  the  plaintiff  such  damages 
as  he  sustaiufd  thereby  not  exceeding  $10,- 
000;"  iMit  that  if  they  believed  from  the  ev- 
idence "that  the  plaintiS  Jumped  off  the 
train,  and  was  not  kicked  off  by  the  de- 
fendant's employe,  they  should  find  for  the 
defendant,"  and,  lastly,  that  if  they  believed 
from  the  evidence  "that  the  brnkeman  was 
not  chained  or  required,  as  part  of  Ids  duty 
under  his  employment  as  brakeman,  to  put 
persons  off  the  train  -miio  had  failed  to  pay 
their  fare,  they  should  find  for  the  defend- 
ant." The  Jury  found  for  the  defendant, 
and  did  so  possibly  because,  without  regard 
to  the  question  of  whether  the  brakeman 
kicked  the  plaintiff  off  the  train,  the  proof 
submitted  to  them  was  conclusive  that  the 
brakeman  bad  not  been  Instructed  to  put 
penoas  off  the  train,  and  that  such  service 
was  no  part  of  his  duty. 

We  are  of  opinion  that  the  only  question  un- 
der the  pleadings  and  the  proof,  which  should 
biive  been  submitted  to  the  Jury,  was  wheth- 
er the  brakeman  klcke<l  the  plaintiff  from  the 


train.  It  was  admitted  Hiat  the  brakeman 
was  an  employe  of  the  defendant,  and  that 
the  train  was  in  rapid  motion  when  the 
idarntlff  got  off  or  was  kicked- off.  Whether 
or  not  what  the  brakeman  did  was  in  the 
scope  of  his  authority  or  In  the  line  of  hit* 
employment  was  a  question  of  law,  or  of 
mixed  law  and  fact,  to  be  determined  by 
the  court  alone  from  the  proof.  If,  indeed, 
that  were  required,  and  from  common  ob- 
servation and  experience,  from  knowledge 
of  the  nature  of  the  business,  and  the  daily 
practices  whldi  obtain  in  Its  exercise.  Now, 
we  know  it  to  be  h^d  unlvei-sally  that  the 
conductor,  using  no  unnecessary  force,  may 
remove  from  the  car  persons  who  refuse  to 
pay  their  fare,  or  are  drunk,  riotous,  or  im- 
ruly.  It  is  an  authority  conceded  to  him,— 
indeed,  a  duty  required  of  him,— and  we 
would  refuse  to  hear  a  railroad  company's 
effort  to  plead  or  prove  that  It  gave  no  such 
authority  to  Its  conductors,  or  did  not  charge 
them  with  auch  duties;  and  such,  we  be- 
lieve, should  be  the  rule  with  respect  to 
brakemen.  Even  from  tte  proof  In  this  case, 
if  we  were  to  be  so  confined,  we  team  that 
he  was  to  assist  In  the  ejection  of  persons 
who  had  not  the  right  to  ride,  and,  upon  the 
conductor's  bdng  engaged  hi  another  part 
of  the  train,  he  was  to  collect  fares,  and 
necessarily  to  enforce  the  regulations  of  the 
company  to  whatever  extent  the  conductor 
might  himself  astaece  them.  We  are  so  ful- 
ly in  accord  with  the  view  of  the  subject 
taken  by  the  court  In  Hoffman  v.  Railroad 
Oo.  that  we  quote  its  language:  "It  Is  con- 
ceded that  authority  In  a  conductor  to  re- 
move a  trespasser  In  a  lawful  manner, 
whether  conferred  by  the  rules  or  not,  is 
Implied,  and  is  incident  to  liis  position.  We 
think  the  same  concession  must  be  made  In 
respect  to  the  authority  of  a  brakeman  who 
finds  a  trespasser  on  the  platform  of  n  cir. 
EUs  duties  do  not  primarily  pertain  to  the 
protection  of  the  cars  agiUnst  Intruders;  but 
he  is  a  servant  of  the  company  on  the  train 
concerned  In  its  management,  and  fully  cog- 
nizant of  the  obvious  fact  that  intruders 
who  Jump  upon  the  tratns  for  a  ride  without 
intention  of  becoming  passengers  are  wrong- 
fully there.  Suppose  a  train  was  standing 
stin,  and  a  trespasser  was  put  off  by  force 
by  a  brakeman,  using  no  unnocessary  vio- 
lence, would  It  not  iM  a  good  defense  to  nn 
acdon  against  him  fbr  the  assault  that  he 
was  brakeman,  and  did  the  act  complaine<1 
of  In  that  capacity,  although  without,  express 
authority?  The  ImpUed  authority  In  such  a 
case  is  an  Inference  from  the  nature  of  tlie 
business,  and  its  actual  daily  exercise,  ac- 
cording to  oommon  observation  and  experi- 
mee,  Bnt,  assuming  authority  in  the  con- 
ductor or  l)rakeman  to  remove  a  trespasser 
in  a  lawful  manner,  the  questioo  remains 
whether,  when  a  conductor  or  brakeman, 
without  warning  or  notice  of  any  ktaid, 
kiclLS  a  boy  of  eight  years  from  tlie  platform 
of  a  car  while  the  train  is  iimniug  at  a 
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speed  of  ten  miles  an  hour,  he  can  be  sold 
to  be  actlntr  -within  the  scope  of  his  em- 
ployment, BO  as  to  make  the  company  liable 
for  the  act.  Assuming  the  case  made  by  the 
plaintiff  the  act  was  flagrant,  recldess,  and 
lllegaL  But  the  point  is,  was  the  act  within 
the  scope  of  the  empIoym«it  and  authori- 
ty? *  *  •  In  this  case  the  authOTlty  to 
remove  the  plaintiff  from  the  car  was  vest- 
ed in  the  defendant's  servants.  The  wrong 
consisted  in  the  time  and  mode  of  exercising 
it."  And  the  company  was  held  responsi- 
ble. 87  N.  T.  25.  In  this  case  the  brakeman 
sought  to  collect  the  fare  fr(Mn  the  defend- 
ant, not  for  himself,  but  for  the  company. 
Upon  his  failure  to  pay,  he  sought  to  eject 
him  from  the  car,  not  to  accomplish  Us  own 
ends,  but  to  subserve  the  interests  of  the 
company.  The  company,  It  is  true,  owed  the 
plaintiff  no  duty  arising  out  of  a  contract  to 
Ciirry  blm  or  to  protect  him;  nevertheless 
It  might  not  violate  the  common  Instincts 
(A  humanity,  or  treat  the  plaintiff  brutally. 
In  Its  process  of  ejecting  him  from  the 
car.  Undoubtedly,  where  the  object  of  the 
servant— the  end  sou^t  to  be  readied  by 
him— is  the  lnt«iti<Mial  or  malicious  inflic- 
tion of  an  Injury  upon  the  person  of  the 
trespasser,  the  company  is  not  liable  for  his 
act,  and  the  existence  of  malice  or  Intui- 
tional and  willful  design  is  a  question  of  fact 
to  be  ascertained  from  all  the  circumstances 
of  the  case.  If  the  end  sought  by  the  em- 
ployes was  the  infliction  of  an  injury,— if 
the  purpose  he  had  In  view,  when  be  kicked 
the  plaintiff  off  the  train,  if  he  did  kick 
him  off,  was  to  injure  him,— then  the  com- 
pany is  not  liable,  because  the  act  would  be 
malicious  and  wlllfuL  But  if  the  end  sought 
was  the  ejection  of  the  intruder,- if  his  pur- 
pose was  devoid  of  evil  design  and  merely 
to  protect  the  interest  of  his  employ^-, — 
then,  however  careless  or  reckless  the  means 
employed,  the  company  is  liable.  The  case 
cited  by  counsel  for  the  appdlee,  and  said  to 
be  directly  In  point,  illustrates  the  distinction. 
The  plaintiff,  a  boy  and  a  trespasser,  was  driv- 
en off  the  train  by  a  brakeman,  who  threw  coal 
at  him  BO  as  to  cut  and  blind  him,  and  cause 
him  to  slip  and  fall  on  the  track,  whereby 
he  was  injured.  The  company  was  held  not 
to  be  liable.  Coal  Co.  v.  Heeman,  86  Pa. 
St  41&  So,  this  court,  in  the  cose  of  Win- 
negar's  Adm'r  v. 'Central  Pass,  Ry.  Co.,  85  Ky. 
547,  4  S.  W.  Rep.  237,  said:  "If  one  driving 
the  cars  for  the  corporaticm  should  leave  the 
car  and  beat  or  abuse  one  on  the  sidewalk, 
the  company  would  not  be  responsible."  The 
principle  involved  and  stated  by  this  court 
In  Sherley  v.  BUIings,  8  Bush,  147,  in  this 
language,  that  "if  the  servant  goes  beyond 
the  scope  of  his  employment  he  is  as  much 
a  stranger  to  his  master  as  to  any  tbird 
person,  and  his  acts  can  in  no  soise  be  re- 
garded as  the  acts  of  his  master,"  is  ea^y 
of  announcement,  but  sometimes  difficult  of 
application.  In  all  cases  where  unnecessary 
force  Is  usL-d  it  may  be  said  that  the  serv- 


ant acted  without  authority,  express  or  im- 
plied. It  con  truthfully  be  claimed  in  all 
cases,  and  by  all  companies,  that  the  aiithort- 
ty  of  their  servants  Is  limited  to  the  exer- 
cise only  of  force  sufficient  to  eject  a  tres- 
passer or  passenger  in  a  lawful  manner 
Nevertheless,  the  company  is  liable  if  the 
servant  In  the  exercise  of  his  auQiority. 
within  the  general  scope  of  his  employ- 
ment and  in  the  line  of  his  duty,  use  un- 
necessary force,  or  use  It  tmder  drcnm- 
stances  or  at  a  time  whoi  the  conseqoences 
ordinarily  would  be  seriously  injurious  to  the 
person  ejected.  In  tills  case  It  does  not  mat- 
ter that  the  act  of  ejection  is  charged  in  the 
petition  as  having  t>een  done  willfally  as 
well  as  negllgenUy  and  carelessly.  Tlie  will- 
fulness is  charged  against  the  defendant 
company,  and  for  this  reason  it  cannot  he 
said  that  the  use  of  the  term  "willful"  hi 
itself  shows  the  act  to  have  been  malicious 
on  the  servant's  part,  and  therefore  beyond 
the  scope  of  his  authority.  The  servant  is 
not  charged  with  committing  the  act  will- 
fally, but  the  company  Is  charged  to  have 
willfully  done  It  by  its  agent  and  servant 

The  allegation  of  the  answer  that  the  plahi- 
tiff  voluntarily  swung  himself  off  the  train 
is  not  such  an  affirmative  averment  as  re- 
quired a  reply.  The  simple  Issue  was  pre- 
sented whether  or  not  the  brakeman  kicked 
him  off.  The  statement  that  he  swung  him- 
self off  Is  merely  in  emphasis  of  the  deni.it 
that  he  was  kicked  off.  It  is  mere  surpla*!- 
age,  and  at  any  rate  Is  in  direct  conflict 
with  the  avcrmsnt  of  the  petition  that  the 
plaintiff  was  Idcked  off,  and  is  in  substance 
a  denial  of  that  averment.  We  are  of  opin- 
ion that  the  only  issues  to  be  submitted  to 
the  jury  In  this  case  are  whether  or  not  the 
brakeman  kicked  the  plaintiff  off  of  the  car, 
as  testified  to  by  the  plaintiff,  and  whether 
he  did  so  with  <x  without  malice  or  evil 
design,  as  Indicated  above;  and  upon  the 
determination  of  these  issues  detpends  the  ques- 
tion of  the  company's  responsibility  for  the 
plaintiff's  injury.  Judgment  reversed,  with 
directions  to  proceed  as  Indicated  by  tliis 
oplni(ML 


ARMSTRONQ  v.  COMMONWBAIiTH. 

(Court  of  Appeals  of  Kentaclcy.     Oct  24. 
1883.) 

HoMiCms— iNSTBUonoKB— Maucs  AFomraouGST 
— Pbovocatioh. 

L  An  instruction  in  a  prosecution  for  hom- 
icide that  malice  aforetliought  is  a  predeter- 
mination to  kill  without  lawful  ezcaae,  and 
that  It  is  Immaterial  how  suddenly  or  lecentlr 
this  predetermination  is  formed.  Is  not  objec- 
tionable as  ailowins  the  presence  of  such  mal- 
ice In  a  lawful  kiUmc  in  lelf-defense. 

2.  Where  the  only  provocation  for  kUlinr 
deceased  testified  to  by  defendant  was  an  ••- 
saolt  accompanied  by  a  battery,  a  definition  of 
considerable  provocation  as  meaning  an  assaolt 
and  battery  of  some  force  is  harmless  errw. 

On    rehearing.    Refused.    For    former  re- 
port soe  22  S.  W.  Rep.  750. 
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HAZBLRIOG,  3.  It  Is  true  tbat  in  Bohon- 
non  T.  Com.,  8  Bush,  481,  It  Is  said  that  when 
aetf-defense  ia  relied  on  It  Is  error  to  instruct 
tbat  "malice  aforethonght  means  a  prede- 
termination to  kill,  however  suddenly  or  re- 
cently formed  in  the  mind  of  the  person  kiU- 
ing."  This  was  said  because  a  lawful  kill- 
insr— a  killing  In  self-defense — might  by  this 
definition  be  made  a  legal  murder.  "▲  kill- 
ing." says  the  court,  "to  constitute  murder, 
miiBt  be  done  unlawfully,  and,  unless  It  be 
unlawful.  It  cannot  have  been  done  with 
malice  aforethought,  although  it  may  have 
been  predetermined."  In  this  case  under 
consideration,  malice  aforethought  is  said  to 
^nean  a  predetermination  to  do  the  act  with- 
out lawful  excuse,  and  It  is  Immaterial  how 
saddeoly  or  recently  this  predetermination  ia 
formed.  Thus,  It  will  be  seen  that  the  pre- 
cise objection  to  the  definition  criticised  in 
the  Bohannon  Case  is  met  and  cured  by  the 
one  given  In  this  case.  If  the  predetermina- 
tion to  do  the  act  is  with  a  lawful  excuse 
as  to  defoid  oneself,  it  is  not  malice  afore- 
thought. In  the  meaning  of  the  instruction. 
Complaint  is  also  made  that  the  phrase  "con- 
siderable provocation"  is  defined  to  mean 
an  assault  and  battery  of  some  force,  etc., 
and  that  this  definition  is  condemned  as  un- 
sound in  Slaughter  v.  Com.,  (June  8,  1893,) 
22  S.  W.  Kep.  645.  This  is  true,  but  in  this 
case  the  only  provocation  asserted  by  the  ap- 
pellant Is  that  the  deceased,  upon  his  refusal 
to  marry  her,  violoitly  struck  him  on  the 
head  with  a  rock.  Manifestly,  therefore, 
the  definition,  as  given,  could  do  no  harm. 
The  only  provocation  to  which  he  testifies 
was  not  merely  an  assault,  bat  an  assault 
accompanied  with  an  actual  battery.  Peti- 
tion for  rehearing  t>vemiled. 


COMMONWEALTH  v.  MURPHT. 

(Court  of  Appeals  of  Kentucky-     Oct.  19, 
18930 

Bali  or  Liquor  on  Ei.botiox  Dxr. 

Giving  a  drink  of  liquor  to  a  person  be- 
tween 0  and  10  o'clock  P.  M.  on  election  dny 
is  a  violation  of  Acts  1891-92,  chapter  on 
Elections,  (article  18,  I  10,)  making  it  a  misde- 
meaaor  to  sell  or  give  liquor  to  any  person 
"upon  the  day"  of  any  election,  although  the 
statute  prescribes  tbat  voting  shall  cease  at  4 
o'clock  P.  M. 

Appeal  from  drrait  court,  Marlon  coimty. 

"To  be  ofllclally  reported." 

George  W.  Murphy  was  Indicted  for  giving 
liquor  to  a  person  on  election  day.  The  court 
below  directed  a  verdict  for  defendant,  and 
tlie  commonwiMUh  appeals.    Reversed. 

W'm.  J.  Hendrlck,  for  the  CommMiwealth. 
W.  E.  &  S.  A.  Russell,  for  appellee. 

LEWIS,  J.  G.  W.  Murphy,  now  appcJlee, 
was  indicted  for  violation  of  section  10,  art. 
13,  of  the  chapter  on  Elections,  Acts  1891-92, 
which  is  as  follows:    "Whcover  sells  loans 


gives  or  furnishes  to  any  person  or  persons 
either  directly  or  indirectly  splritous  vinous 
or  malt  liquors,  or  any  other  Intoxicating 
drink  in  any  precinct  town  dty  or  county 
of  this  commonwecilth  upon  the  day  of  any 
general  or  primary  election  therein  duUl  l» 
guilty  of  a  misdemeanor  and  upon  conviotlou 
thereof  shall  be  fined  the  sum  of  not  less  than 
twenty-five  nor  more  than  fifty  dollars  for 
each  offeuse  whloh  may  be  recovered  by  pro- 
ceedings in  any  court  of  competent  Juris- 
diction, or  by  indictment  in  the  drcnit  court. 
It  shall  be  the  duly  of  the  circuit  Judges 
throughout  the  commonwealth  to  make 
special  mention  of  this  section  in  charge 
of  the  grand  Juries  of  said  court"  The- 
evidence  on  trial  of  defendant  showed 
that  bet\\-een  9  and  10  o'clock  P.  M., 
November  8, 1892,  being  the  day  of  the  presi- 
dential electl<m,  he  gave  a  drink  of  whisky 
to  a  petaoa,  and  thereupon  the  court  in- 
structed tlie  Jury  to  find  for  him,  whidi  was 
done;  so  that  the  only  question  on  this  appeal 
by  the  commonwealth  is  whether  the  gift  of 
liquor,  as  proved,  was  made,  lu  terms  and 
meaning  of  the  statute,  upon  the  day  of  a  gen- 
eral election.  .Section  148  of  the  constitution 
provides  that  "nil  Sections  by  the  people  shall 
be  between  the  hours  of  six  o'clock  A.  M.  and 
seven  P.  M.,  but  the  general  absembly  may 
change  said  hours;"  which  lias  been  done, 
and  4  o'clock  P.  M.  is  the  time  prescribed 
by  statute  wh^i  voting  on  an  election  day 
shall  cease.  Section  154  made  it  the  dutj'  ot 
"the  general  assembly  to  prescribe  such  Jawt, 
as  may  be  necessaiy  for  Uie  restriction  or 
prohibition  of  the  mle  or  gift  of  splritous 
vinous  or  malt  liquors  on  election  days."  An 
election  day,  or  the  day  of  any  general  ur 
primary  election,  would,  in  legal  ooutempla- 
tloD,  mean  24  hours,  iucludint;  the  period  dur- 
ing which  the  election  is  actually  held,  for 
it  is  a  maxim  appliatble  to  evei-y  transactiou 
or  occuri'ence  that  the  fraction  of  a  day  Ls 
not  regarded  in  law;  and,  con^iequentiy,  the 
sale  or  gift  of  spirituous,  vinous,  or  malt 
liquors  at  any  time  during  the  24  hours  of  an 
election  day  must  be  held  on  infraction  of 
section  154  of  the  constitution,  as  well  as  of 
the  statute  enacted  in  puisuauce  of  it,  unless- 
we  assume,  contrary  to  the  language  used,, 
and  without  reason,  that  it  was  intended  such 
sale  or  gift  might  be  made  with  impunity  up 
to  a  moment  before  lieglnning  of  the  voting, 
though  the  people  bad  assembled  for  the 
piu-pose,  and  immediately  after  close  of  tlie 
polls,  though  a  a'owd  still  remained  on  the 
ground.  The  objection  to  the  statute  tliat 
it  prohibits  the  sale  or  gift  of  liquor  for 
medicinal  or  sacramental  purposes,  even  if 
well  foimded,  cannot  be  relied  on  or  avail 
defendant,  Murpby,  as  it  is  apparent  he  had 
neither  pm'poso  in  view.  In  our  opinion,  it 
was  error  to  give  the  peremptory  instruction 
mentioned,  and  the  Judgment  is  reversed,  and 
cause  remanded  for  proceedings  consistent 
^rith  this  opini<»i. 
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WILSON  et  al.  t.  TAGUE  et  aL 


(Court  of  Afpeaia  of  Kentncky. 
1803.) 


Oct.  21, 


^ABNIKQ  ObDBB  to  NoNRESIDBNT  —  BBO0I.AnlTT 

OF  IssDE — Pbesumptiows— Lapse  of  Timk. 
In  a  uroceeding  by  an  administrator 
aj^ainst  the  heirs  and  creditors  of  his  ittCestal<» 
to  settle  tile  latter's  estate  as  an  insolTent  one, 
the  petition  aileged  the  nonresidence  of  certain 
heirs,  and  a  warning  order  issued  against  them 
recitad  that  it  was  made  on  proof  heard  as  to 
tbeir  nonresideace.  An  attorney  was  .ippoint- 
«d  for  the  nonresidents,  and  he  acted  for  them 
thereafter.  Subsequently  plaintiff  swure  to  his 
petition,  and  the  ]udirment  which  was  finally 
entered,  and  under  which  decedent's  proper^ 
was  sold,  was  not  rendered  till  a  year  after 
this  affidaTit  was  made  by  plaintiff.  Btld,  that 
after  the  lapse  of  15  years  it  would  -  be  pre- 
sumed that  the  warning  order  was  made  after 
proof  of  Donresideuce,  or  that  the  order  was 
re-ezeouted  and  re-adopted  by  the  court  after 
the  making  of  the  affidavit. 

Appeal  from  court  of  commoa  i^eas,  Whit- 
ley county. 

"To  be  offlcially  reported." 

Action  by  W.  W.  Wilson  and  oth«i-s 
jifrainst  C  C.  and  Beu  Tague  to  recover  an 
interest  in  land.  From  a  Judgment  fOr  de- 
fendants, plaintiffB  appeal.   Affirmed. 

HiU  &  Denham,  for  appellanta.  Lester  & 
King,  for  appellees. 

BENNETT,  0.  J.  Peter  Wilson  died  in 
18T4  lutestate.  His  administrator  brought 
suit  against  his  heirs  and  creditors  to  settle 
his  ostate  as  an  Insolvent  estate.  Three  of 
the  heirs  were  nonresidents  at  the  time,  and 
have  been  continuously  ever  since.  The  fact 
that  they  were  nonresidents  was  set  out  In 
the  petition,  which  was  signed  by  the  ad- 
mtnlstrator,  and  they  were  proceeded  against 
by  warning  order.  A  nonresident  attorney 
was  duly  appointed,  and  answered.  Tlie 
court  gave  judgment  for  the  solo  of  the  land 
in  controversy,  and  it  was  sold  In  187C,  and 
possession  delivered.  The  appellants,  the 
said  nonresident  heirs,  bring  this  suit  to  re- 
co^^er  their  interest  in  said  land,  upon  the 
jTonnd  that  the  Judgment  and  sale  as  to 
them  was  void,  becatise,  as  they  allege,  the 
warning  order  was  obtained  without  the  affi- 
davit required  by  the  Civil  Code  then  In 
force.  As  said,  the  allegation  as  to  the  non- 
residency  of  the  appellants  was  contained  In 
the  petition;  and  it  has  been  expressly  de- 
cided by  this  cotirt  that  If  the  reqtilslte  facta 
are  set  out  In  the  petition  to  entitle  the  party 
to  a  warning  order,  and  are  sworn  to  by  the 
plaintifT,  etc.,  It  is  sufficient  The  order  of 
warning  recites  the  fact  that  It  was  made 
upon  proof  heard  as  to  the  nonresldency  of 
the  parties,  and  the  record  also  shows  that 
the  plaintiffs  did  thereafter  swear  to  their 
petition,  and  that  the  court  treated  the  order 
of  warning  as  sufficient,  and  rendered  Judg- 
ment accordingly.  The  affidavit  was  made 
at  least  a  year  before  the  rendition  of  the 
Judgment,  and  the  attorney  for  the  nonresi- 
dents actetl   for   them   thereafter,   and  the 


court  likewise  acted  upon  said  order  after  the 
affidavit  was  made,  and  rendered  Judgment 
and  the  order  of  warning  Itself  sbowa  that 
it  was  not  made  without  proof  of  nonresl- 
dency. 

Now,  then,  after  the  lapse  of  netrlf  15 
years,  the  appellants  ask  the  court  to  dedire 
the  order  of  warning  void,  and  restore  to 
them  land  that  was  sold  by  virtue  of  the 
Judgment  rendered  In  the  case  to  satisfy  the 
debts  of  these  parties,  and  for  the  Judg- 
ment of  which  the  land  was  bound  and 
which  it  did  pay.  It  woold  be  trifling  with 
and  a  mockery  of  Justice  to  now  talu  tb<> 
land  away  from  the  purchasers  whose  money 
went  to  pay  these  debts,  and  give  it  to  the 
appellants,  freed  from  the  debts  for  which  It 
was  originally  bound  and  sold,  imles^  there 
be  some  inexorable  rule  requiring  us  to  do  so. 
Happily  there  is  no  such  mle;  for,  according 
to  the  facts  stated,  the  order  shows  that  It 
was  made  upon  proof  of  nonresldency,  doubt- 
less by  appellee  himself,  as  nn  affidiirit  to  hU 
petition,  but  the  clerk  failed  to  write  it  in  the 
tisual  form.  At  least,  to  prevent  an  absolute 
defeat  of  Justice,  we  should  so  presume,  aft- 
er the  long  lapse  of  time;  and,  thus  pre- 
suming, the  order  was  erroneous  m^ely,  and 
not  void,  and,  as  long  as  It  stands  muv- 
versed,  the  appellants  are  bound  by  it.  Be- 
sides, the  proper  affidavit  having  been  made, 
and  the  court  subsequently  acting  on  the  or- 
der of  warning,  we  must  presume  that  the 
order  was  re-entered  and  re-adopted  by  the 
court    The  Judgment  is  affirmed. 


MOORE  et  al.  v.  OFFCTT  et  aL 
(Court  of  Appeals  of  Kentucky.  Sept  23. 
1803.) 
Vestei)  Revain'deb. 
Land  was  conveyed  to  a  trustee  in  trust 
to  pay  the  grantor's  debts,  and  then  to  eqnalixe 
his  children  for  advancements,  with  a  direction 
that  one-half  of  what  was  coming  to  each  child 
should  be  paid  in  money,  and  the  other  half  in- 
vested in  land,  title  to  be  taken  to  each  child 
for  life,  remainder  to  hU  heirs.  The  deed  then 
provided  that  the  sniidus,  after  aettting  ad- 
vancements, should  be  divided  into  six  equal 
ItartB,  corresponding  to  the  number  of  the  graa- 
tor's  children,  "and  invested  for  and  paid  over'' 
to  them  "In  the  same  manner  as  provided  for 
in  the  aoconnts  of  equalization."  EM,  that 
each  child  took  a  vested  mterest  in  fee  in  one- 
half  of  his  share  of  the  surplus,  and  a  life 
Interest  in  the  other  half,  and  the  fact  that 
each  child's  right  to  the  enjoyment  of  tlie  fee 
was  postponed  until  after  the  rayment  of  the 
grantor's  debts  and  the  equalization  of  ad- 
vancements did  not  make  his  interest  contin- 
gent 

Appeal  from  chancery  court,  CampbeS 
county. 

"Not  to  be  officially  reported." 

Suit  between  Elizabeth  A.  Moore  and  oth- 
ers and  Marlon  L.  Offutt  and  others  to  de- 
termine the  construction  of  a  wllL  From 
the  decree,  Moore  and  others  appeal  Af- 
firmed. 

O'Harra  &  Bryan,  for  apptniauts.  Slmrall 
&  Bodley,  for  appellees. 
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PUVOB,  S.  Ool.  James  Taylor,  of  New- 
port, Kj..  prior  to  his  death,  and  with  a 
view  of  making  a  dlsporitlon  of  bis  estate 
between  his  cbildren  as  provided  in  his  will, 
«xecated  a  deed  of  trust  to  one  WltUam  H. 
Lape,  coatening  upcn  the  tmstee  large  pow- 
ers fB  reference  to  the  sale  of  his  realty.  Ue 
first  declares  tliat  all  of  his  real  estate  con- 
veyed to  the  tmstee  shall  be  chargeable 
with  bto  debts,  and  the  latter  is  empowered 
to  sell  so  mnch  of  Us  lands  as  may  be  nec- 
essary for  that  purpose.  The  trust  further 
provides:  "After  my  debts  are  paid  by  my 
trustee,  he  will  take  the  advance  book.,  and 
settle  the  accounts  among  my  children  and 
the  children  of  my  son  James.  In  making 
the  settlement,  whatever  is  comhig  to  Barry 
aud  my  daughters,  one-half  will  be  paid 
them  in  money,  and  the  other  half  invested 
in  productive  real  estate,  the  title  to  be  taken 
to  them  for  life,  remainder  in  fee  to  their 
heirs  forever.  When  the  matter  of  advance- 
ments is  settled,  after  paying  aU  costs  and 
expenses  Incident  to  the  management  of  the 
ostnte,  the  surplus  or  whatever  remains  of 
the  sale  of  reel  estate,  or  what  may  be  com- 
ing from  any  other  source,  will  be  divided 
into  six  equal  parts,  and  Invested  for  and 
paid  over  to  my  cbUdren  and  the  children  of 
my  s<Hi  James  and  their  mother  In  the  same 
manner  as  provided  for  In  the  accounts  of 
eqnalizatlcm.  If,  at  the  time  the  equaliza- 
tion takes  place,  any  of  my  children  are 
dead,  no  Investments  will  be  made  tor  their 
cfaildreo,  but  the  amounts  coming  to  them 
will  be  paid  to  each  In  equal  proportions." 
The  grantor  of  the  trust  had  five  children 
living,  and  one — a  son,  James — dead,  at  the 
date  of  the  deed.  His  plain  purpose  seems 
to  have  been  to  equalize  his  children  in  the 
distribution  of  his  estate,  and  to  see  that 
this  was  done  In  his  lifetime,  reserving  to 
himsdf  a  competency  imtil  his  death.  The 
question  in  this  ease  arises  irom  a  will  made 
by  Barry  Taylor,  a  son  of  the  grantor,  who 
died  after  his  father,  by  which  he  attempts 
to  dispose  of  the  estate  conveyed  to  bim,  or 
to  the  tmstee  for  his  benefit,  by  the  deed  of 
trust  to  Lape.  Barry  Taylor,  the  son,  had 
been  twice  married,  having  oite  cbWA  by  bis 
lirst  wite,  and  two  diiidren  by  bis  last  wife. 
At  his  death  he  made  a  will,  by  which  he 
disposed  of  his  interest  in  the  trust  estate 
to  Ills  last  wife  and  her  dilldren.  Logan 
Taylor,  the  child  by  the  first  wife,  contends 
that  under  the  provisions  of  the  deed  of 
trust  to  Lape  the  whole  estate,  at  his  fa- 
ther's death,  passed  to  his  children,  or  that 
his  fatlter  had  no  interest  in  the  trust  es- 
tate, he  dying  before  the  equalization  was 
mode,  or  the  estate  of  the  grantor  settled, 
and  his  debts  paid. 

We  have  set  forth  so  mnch  of  the  deed 
of  trust  as  affects  the  question  involved, 
and  It  seems  to  us  it  is  plain,  by  the  terms  of 
the  deed,  that  Bany  Taylor,  the  son  of  the 
grantor,  took  a  vested  Interest  In  the  one- 
baU  of  the  one-sixth  of  the  real  estate  and 
v.23s.w.no.l2— 42 


a  life  Interest  In  the  other  half.  The  lan- 
gnage  used  is  plain  and  unambiguous,  and 
made  still  more  so  by  subsequent  provisions 
of  the  same  instrument.  His  purpose  was 
to  secure  one-half  of  Barry's  Interest  to  his 
(Barry's)  children  at  his  son's  death;  and 
this  having  been  done  by  giving  Barry,  as 
to  this  half,  a  life  Interest,  the  grantor  then 
provides  that  whoi  the  mntt^  ot  advance- 
ments Is  settled  the  estate  will  be  divided 
Into  six  equal  parts,  "and  Invested  for  and 
paid  over  to  my  children  and  the  children  of 
my  son  James  and  their  moiner  in  the  same 
manner  as  iHOVlded  In  the  accounts  of  equali- 
zation." Now,  the  provision  in  reference  to 
the  accounts  of  equalization  gives  cne-half 
to  Barry  in  fee,  and  the  other  half  to  him 
for  life,  remainder  to  his  children.  The  deed 
further  provides  that  "if,  at  ttie  time  the 
equalieatlon  takes  place,  any  of  my  children 
are  dead,  no  investments  will  be  made  for 
their  children,"  and  the  amounts  coming  to 
them  will  be  paid  to  .each  In  equal  portions. 
This  was  to  secure  the  one-half  to  Barry's 
children,  and  therefore  he  required  the  Inr 
vestment  of  this  one-baU  to  be  made  by  ttie 
trustee,  giving  to  Barry  an  estate  for  life, 
with  remainder  to  the  children;  but,  Barry 
h&vlag  died,  no  investment  was  necessary, 
or  peqtilred  by  the  trust,  because^  in  express 
terms,  it  is  stated  that  no  investment,  in  that 
svoit,  is  to  be  made,  bat  the  sum  Is  to  be  rein- 
vested only  If  Barry  should  be  alive.  The 
object  of  the  trust,  in  securing  the  one-h:Uf 
interest  to  the  child  of  the  deceased  son,— a 
daughter,— having  been  accomplished,  there 
was  no  necessity  for  the  reinvestment.  The 
grantor  further  provided  by  this  trust,  to 
Miablie  his  children  to  Uve.  that  the  trustee 
should  pay  over  to  the  diildrffli  annually  the 
sum  of  $2,000  each,  as  they  will  need  money 
before  dlstributioQ  and  investments  can  be 
properly  made.  The  grantor  evidently  sup- 
posed that  much  time  would  elapse  before 
his  large  landed  estate  could  be  sold,  and 
before  an  accotmt  of  advancements  coiUd  be 
taken,  and  therefore  required  the  trustee  "to 
pay  over  to  the  children  this  $2,000  annually. 
The  right  of  Barry  Taylor  to  demand  of  thj 
trustee,  Lape,  his  (Barry's)  half  of  the  one- 
sixth  interest  could  not  arise  until  the  debts 
of  the  grantor  were  settled,  and  the  accounts 
of  advancements  made.  These  matters  the 
trustee  had  to  ascertain,  and  bef<»'e  he  could 
distribute;  but  this  did  not  make  the  Inter- 
est of  Bany  in  the  one-half  of  the  one-sixth 
contingent  It  was  a  vested  Interest,  to  be 
received  into  possession  and  enjoyed  after 
tiie  happening  of  certain  events  that  must 
take  place.  A  devise  to  the  son  of  one-half 
of  an  estate,  to  be  paid  over  when  the  es- 
tate Is  settled  and  debts  paid,  vests  In  the 
derlsee  an  absolute  estat&  The  time  of 
possession  Is  only  postponed,  and  nothing 
more.  It  has  been  said  by  both  Blackstone 
and  Kent,  and  often  quoted,  that  "it  is  not 
the  uncertainty  of  enjoyment  m  tlie  future, 
but  the  tmcertalnty  of  the  right  to  that  en- 
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Joyment,  which  makes  a  distinction  between 
a  vested  and  contingent  Interest."  The  chan- 
cellor, In  onr  opinion,  properly  held  that  Bar- 
ry Taylor  had  a  Tested  right  in  the  one-haJf 
of  the  one-sixth  of  the  estate,  and  could 
therefore  devise  it.  The  fact  that  the  gran- 
tor had  provided  In  his  will  for  the  child  of 
Barry  by  his  first  wife  cannot  affect  the 
construction  given  the  ti'ust  deed.  The  other 
provisions  of  the  trust  must  alone  control, 
and  the  child  by  the  first  wife,  Logan  Tay- 
lor, takes  only  an  Interest  with  his  half- 
brothers  in  the  one-half  of  the  one-sixth  that 
was  held  by  their  father  for  life.  Bank  y. 
Ballard's  Assignee,  83  Ky.  481.  Judgment 
below  affirmed. 


HBRBBRT  et  al.  v.   LONQ  «t  al. 

(Court  of  Appeals  of  Kentucky.     Nov.  2, 

1893J 

WUU — COITTUT — UkEQCAI.  DIVISION — UNDua  IR- 
rLDXKOB— TUTAXEKTAKT  InOAFAOITT— IHBTBUO- 

noNs. 

1.  Testator,  when  be  made  his  will,  was 
rational,  and  capable  of  understanding  hla  re- 
lation to  his  family;  aqd  ^e  will  was  written 
by  his  attorn^,  wholly  at  his  dictatioa,  after 
wliicb  he  read  and  subscribed  it,  and  had  it 
attested.  Though  he  afterwards  declared  that 
h«  intended  to  change  it  Iiecaase  it  was  un- 
equal and  failed  to  cany  out  his  wishes,  no 
alterations  were  ever  made;  and,  when  spoken 
to  about  the  division  he  has  made  of  his  land, 
he  said  "th&t.  if  his  children  were  not  satisfied 
with  what  they  got,  they  could  Just  let  it 
alone,  and  let  some  one  else  have  it"  Held 
not  to  show  grounds  sufficient  to  set  aside  the 
will. 

2.  Where  a  will  is  contested  for  want  of 
testamentary  capacity,  and  undue  influence,  it 
is  misleading  to  charge  that,  if  one  has  ca- 
pacity to  make  a  will,  he  may  dispose  of  his 
estate  as  he  sees  proper,  but  an  equal  or  un- 
equal disposition  of  it  is  a  circumstance,  in 
common  with  other  (drcumstances,  to  b«  con- 
sidered in  determining  testamentaiy  capacity, 
rince  it  singles  out,  and  gives  undue  promi- 
nence to,  the  inequality  in  me  devise,  as  a  cir- 
cumstance to  be  considered.  Zimlick  v.  Zim- 
Uck,  14  S.  W.  Rep.  837,  90  Ky.  657,  followed. 

Appeal  from  circuit  court,  Kenton  county. 

"Not  to  be  officially  reported." 

Contest  of  the  will  of  Lewis  Herbert,  de- 
ceased, instituted  by  George  W.  Long  and 
others  against  James  Hert>ert  and  others. 
From  a  Judgment  for  contestants,  the  con- 
testees  appeal.    Reversed. 

Robt.  Richardson  and  Robt  C.  Simmons, 
for  appellants.    Chas.  H.  Flak,  for  appdlees. 

PRYOR,  J.  The  last  will  of  Lewis  Her- 
bert, deceased,  was  assailed  in  the  court  be- 
low upon  two  grounds:  The  first  is  that  the 
writing  purporting  to  be  his  will  failed  to 
express  the  intention  of  the  testator  as  to 
the  disposition  of  his  property;  second,  the 
undue  infiuence  exercised  by  James  Herbert, 
a  son  of  the  testator,  in  Its  execution.  Tho 
writing  was  admitted  to  probate  in  the  coun- 
ty court,  and  on  an  appeal  the  probate  was 
denied. 

The  Judgment  below  must  be  reversed,  for 
two  reasons:   First,  the  Instructions  were  er- 


roneous; and,  secondly,  there  is  an  entire  ab- 
sence of  evidence  to  support  the  finrting  of 
the  Jury,  and  the  Judgment  upon  it     While 
the  testator  was  about  78  years  old  at  tfa<> 
time  the  paper  was  executed,  he  was  pos- 
sessed of  a  rational  mind,  capable  of  under- 
standing his  relation  to  his  family,  and  of 
determining  the  objects  of  his  bounty,  and 
the  manner  In  which  he  should  dispoee  of 
his  property  between  his  children.    Tbe  will 
was  written  by  his  attorney,  and  wholly  dic- 
tated by  the  testator.     He  knew  its  contents, 
and,  when  read  to  him,  subscribed  his  name 
thereto,  and    it  was  then  attested    as  re- 
quired by  the  statute.    Tbe  will  was  executed 
In  August  of  the  year  1886,  and  was  substi 
tuted  for  a  will  writtoi  and  signed  in  the 
year  1880.     The  only  difference  in  the  two 
papers  consists  in  changing  the  provisions  of 
the  first  will,  by  which  the  fee  was  given  to 
his  children,  into  a  life  estate,  remainder  to 
their  children,  except  as  to  lUs  aoa  Jams, 
his  portion  by  the  first  will  having  been  given 
in  trust  to  his  sister,   Mrs.   Long.     By  the 
provisions  of  the  paper  in  controversy,  James 
is  given  a  life  estate,  remainder  to  his  chil- 
dren, without  power  on  the  part  of  James  to 
alienate  or  incumber  it  during  his  life.   The 
will  that  was  canceled,  the  testator  had  bi 
his  possession  until  the  last  paper  was  ex- 
ecuted,   and    lived    four    years    atta    th« 
last  paper  was  signed;    and   altfaon^  the 
devisees  and  one  or  m4»e  witnesses  prove 
the  declarations  of    the  testator    that   he 
intended   to  change  it  because  it  was  un- 
equal,  or  failed  to  carry  out  bJs   widMS. 
no  alteration  was  ever  made.     And,  if  such 
had  been  his  real  purpose,  the  attorney  who 
wrote  his  will  lived  in  the  same  city,  and 
was  accessible  to  him  at  almost  any  time; 
yet  he  kept  the  paper  in  his  own  custody, 
and,  when  solicited  by  a  disinterested  part:r 
to  give  to  Mrs.   Long  her  interest  in  fee. 
his  reply  was  that  he  had  given  it  to  her 
as  long  as  she  lived,  and  that  was  as  long  a« 
he  wanted  her  to  have  It;   and  to  another 
witness,  who  had  spoken  to  him  aboat  the 
division  he  had  made  of  his  land,  "that  If 
his  children  were  not  satisfied  with  wliat 
they  got,  they  could  Just  let  it  alme,  au'l 
let  some  one  else  hiave  It"    When  the  first 
will  was  executed,  his  dau^ter  Mrs.  Ixmg 
was  unmarried,  nnd  having  lieen  married  for 
several    years,    and    without    children,    he 
seems  to  have  restricted  her  interest  as  he 
had  that  of  his  other  diildren,  to  an  estate 
for  life.     In  this  there  is  nothing  irraticHia] 
or  unreasonable,  and  to  destroy  this  paper 
because  the  division  was  unequal,  and  upon 
testimony  as  to  the  statements  of  the  tes- 
tator that  he  Intended  to  alter  its  provisions, 
wotdd  be  to  reform  or  caned  every  will  th.it 
failed   to   produce   exact   eqiuility   between 
children,  and  upon  proof  of  statemmts  made 
by  the  devisor,  by  reason  of  the  importmii- 
Hes   of  those  in  interest   who,   from   their 
Ideas  of  what  was  Just  and  right  had  con 
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celved  that  their  testator  had  failed  to  equal- 
ize them  when  distributing  his  bounty. 

Tbere  la  no  testimony  conducing  to  ahow 
a  ^vant  of  mental  capacity  when  this  paper 
was  prei>ared  by  the  draughtsman,  and  aign- 
ed  by  the  testator.  That  he  became  en- 
feebled by  disease  after  thla,  and  was  nursed 
and  cared  for  by  an  affectionate  and  kind 
dau^ter,  whose  aervices  were  of  more  value 
than  the  devise  made  to  her,  affords  no  rea- 
son for  aetting  aside  bis  will,  and  wh^i  there 
can  be  no  doubt  that  the  manner  he  has 
disposed  of  his  property  was  the  offspring 
ot  bis  own  mind. 

It  is  argued,  however,  that  the  first  will 
was  canceled  because  James  Herbert  did 
not  want  his  sister  to  act  as  his  trustee, 
and  that  James  Importuned  the  old  man  to 
so  fix  the  devise  to  him  aa  ttiat  some  one  of 
the  devlaeea  could  not  xaake  out  of  the  eatate 
devised  to  Jamea  a  debt  that  James  was  ow- 
ing. It  is  plain  the  purpose  of  the  devisor 
was  to  secure  the  estate  devised  to  his  grand- 
children by  giving  them  a  remainder  inter- 
est; and  the  fact  that  James  may  have 
solicited  his  father  to  make  hla  will,  or  ao 
alter  it,  aa  to  keep  the  eatate  in  the  family 
of  the  aon,  la. not  the  exerdae  of  an  undiae  in- 
flnence,  unless  there  Is  sometblog  else  show- 
ing that  one  mind  controlled  and  Butx>rdlnat- 
ed  the  other,  so  much  ao  aa  to  cause  the  will 
to  be  executed  contrary  to  the  wishes  of 
the  testator.  The  provision  Itself  la  ra- 
tlimal,  and  made  when  James  was  not  pres- 
ent, and  Just  such  a  provision  aa  should  have 
been  made,  when  It  clearly  appears  the 
purpose  of  the  teatator  waa  to  make  hl^ 
grandchildren  the  reclpienta  of  hla  bounty, 
as  well  as  bis  children.  There  is  no  evidence 
of  the  want  of  capacity  to  make  this  paper, 
or  the  existence  of  an  undue  influence  opera- 
ting on  the  mind  of  the  testator  when  be  sign- 
ed it 

The  jury  was  told.  In  Instruction  No.  4, 
that  If  one  has  capacity  to  make  a  will 
he  may  dispose  of  his  estate  as  he  sees  prop- 
er, but  an  equal  or  unequal  disposition  of  it 
Is  a  circumstance.  In  common  with  other  cir- 
cumstances, to  be  considered  by  the  Jury  in 
determining  testamentary  capacity.  Such  an 
instruction  has  been  held  misleading  in  more 
than  one  instance  by  this  court,  as  It  sin- 
gles out  the  fact  of  inequality  in  the  devise 
made  as  a  circumstance  the  Jury  must  con- 
alder,  and  makes  it  more  prominent  than  any 
other  fact  or  circumstance  in  the  case  bear- 
ing oa  the  question  of  mental  capacity.  A 
Jury,  with  this  circumstance  against  mental 
capacity,  and  the  kind  and  considerate  care 
of  the  daughter  affected  by  it,  on  the  one 
Ride,  and  the  propounders,  who  have  received 
a  little  more  of  the  estate  in  value,  («  the 
other,  will  not  long  hesitate  in  making  for 
the  testator  such  a  will  as,  in  their  Judgment, 
produces  equality  between  those  entitled  to 
Us  bounty.  This  has  been  done  in  this  case, 
by  disregarding  the  wishes  of  the  testator, 


and  the  rendition  of  a  verdict  under  which 
his  property  passes  by  operation  of  law. 
The  cases  of  Zimlick  v.  Zimllck,  90  Ky.  657, 
14  S.  W.  Rep.  837;  Stokes  v.  Shlppen,  l.T 
Bush,  180;  Broaddna  v.  Broaddua,  10  Budh, 
299, — determine  the  error  in  inatructlon  No. 
4;  and  in  this  case,  as  there  waa  an  absence 
of  any  other  testimony,  it  waa,  in  effect, 
aaying  to  the  Jury,  "If  there  waa  inequality 
in  the  disposition  of  the  property,  you  must 
And  against  the  will."  It  follows  the  Judg- 
ment b^ow  must  be  reversed,  with  directions 
to  grant  a  new  trial,  and  for  proceedings  con- 
sistent with  this  opinion. 


COOKRBLL  V.  COMMONWE-AI/TH. 

(Court  of  Appeals  of  Kentucky.     Oct.  12, 

1808.) 

H0»1CIDE— SELV-DarENSE— lK8TBnCTIO:l8. 

1.  An  instruction  that  the  juiy  may  acquit 
if  thegr  believe  that  when  defendant  shot,  he 
was  in  immediate  danger,  etc.,  is  error,  as  it 
requires  the  jury  to  find  that  the  danger  was 
real,  and  not  merely  apparent. 

2.  One  who  has  been  summoned  by  a  dep- 
uty sheriff  to  aid  in  soppressing  disorder  is  not 
bound  to  seek  means  of  escape  from  a  disor- 
derly peraim  threatening  his  lue  with  a  knife; 
nor,  having  been  forced  to  retreat,  la  he  in 
faalt  for  returning  armed. 

3.  An  instruction  that  if  the  jury  lielieve, 
beyond  a  reasonable  doubt,  that  defendant, 
after  quarreling  with  deceased,  left  the  place, 
and  af  terwardik  being  in  no  danger,  and  away 
from  deceased,  voluntarily  retamed  and  re- 
newed the  quarrel,  he  cannot  rdy  on  the  law 
of  aelf-defense,  nnleaa,  after  such  return,  he 
abandoned  the  quarrel,  in  good  faith,  before 
tiie  shooting,  is  erroneous,  as  requiring  defend- 
ant to  prove  hii  atiandonment  of  the  quarrel 
bey(md  a  reasonable  doubt. 

Ai^eal  from  circuit  court,  E)atlll  county. 
"To  be  officially  reported." 
Hal  Oockrell,  convicted  of  manslaughter, 
appeals.    Reversed. 

Gea  B^my,  Jr.,  Robt  Ridddl,  and  John 
Bennett,  tot  appellant  W.  J.  Hendrick,  tor 
the  Commonwealth. 

HAZELRIGG,  J.  Up<m  bis  fourth  trial 
under  an  indictment  for  the  murder  of  James 
Amerine,  In  Bstill  county.  In  November,  1887, 
the  appellant  was  found  guilty  of  man- 
slaughter, and  sentenced  to  confinement  in 
the  penitentiary  for  the  term  of  four  years. 
He  insists  ttiat  his  conviction  was  at  last  se- 
cured by  reason  of  the  ndsinstruction  of  the 
Jury  by  the  trial  court,  the  misc(«duct  of  the 
prosecuting  attocn^  in  Ids  speech  to  the 
Jury,  and  the  misconduct  of  certain  membeia 
of  the  Jury  during  the  trial.  Stated  briefly, 
the  commonwealth's  proof  establit^ed  that, 
otter  a  hasty  controversy  with  the  deceased 
in  the  oonrtttouae  yard  in  the  town  of  Irvine, 
the  appellant  rapidly  left  the  yard,  and,  pro- 
curing a  gun  from  a  neighboring  house,  came 
badt  hurriedly,  approached  hla  antagonist, 
and,  after  deliberate  aim,  fired  the  fatal  abot 
l%e  facta  and  ciicumstancea  attending  the 
killing,  and  relied  on  by  the  appellant  aa 
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Bhowlug  the  bomictd«  to  have  been  excus- 
able, and  a-s  establlahing  a  case  ot  self-de- 
fense on  his  part,  are  about  these:  It  was 
county  court  day,  and  late  in  the  evening  a 
row  was  in  progress  in  a  saloon.  The  deputy 
^erifl  wsfi  sent  for  to  quell  the  disturbance. 
He  succeeded  in  arresting  one  Pndcett,  who 
was  drunk  and  disorderly,  and,  while  at- 
tempting to  take  him  to  jail,  was  resisted  and 
assailed  by  a  large  number  of  the  excited 
and  drunken  friends  of  Hie  prisoner.  Among 
these  latter,  the  deceased,  Amerine,  was  one 
of  the  most  active  and  unruly.  He  swore 
that  PuCkett  should  not  be  taken.  He  cut  at 
the  deputy  with  a  knife  which  he  flourished 
In  his  haiid  from  the  inception  of  the  trou- 
ble until  he  was  killed.  The  deputy  was 
sordy  pressed,  and  summoned  as  bis  aid  In 
suppressing  the  mob,  and  In  landing  the  pris- 
oner in  jail,  the  appellant,  Cockrell,  Butter- 
worth,  and  periiaps  others.  The  offlcws,  with 
the  prisoners  and  the  crowd,  had  surged 
acnm  the  street,  and  Into  the  courthouse 
yard.  l%e  deputy  was  thrown  to  the  ground, 
and  his  nephew,  young  Park,  a  lad  of  some 
16  yean,  was  pushing  throu^  the  mass  of 
yelUng  men,  towards  his  uncle,  when  he  was 
roomily  accosted  by  the  deceased,  knife  in 
hand;  and,  while  the  boy  was  crying,  the  ap- 
pellant, seeing  his  danger,  Miid  to  Amolne, 
"Don't  hurt  him,"  or  "Jim,  don't  htirt  Mm. 
He  Is  nothing  but  a  boy."  The  deceased 
turned  upon  the  appellant,  saying,  "What  In 
the  hell  have  you  got  to  do  with  It?"  And, 
when  assured  that  no  offense  was  Intended, 
he  advanced  on  the  appellant,  who  backed 
away,  protesting  all  the  time  Qiat  he  had 
nothing  against  him,  until,  reodilng  the  yard 
gate,  he  sprung  through  It,  followed  by  the 
angry  and  Insulting  words  of  his  assailant. 
Amerine  then  proceeded  towards  the  front 
of  the  courthouse,  and,  flourishing  his  knife, 
said  he  would  "sink  that  In  him."  Gockr^ 
procured  a  gun;  walked  up  the  pavement  to- 
wards the  itm  struggling,  resisting  crowd, 
and  Amerine.  He  stops,  levels  his  gun  at 
Amerine,  taking  deliberate  aim.  There  is 
nothing  in  the  way  ot  the  expected  shot.  Sud- 
denly, he  voluntarily  takes  down  his  gun, 
lowering  the  breach,  and,  extending  the  mna- 
zle  upward,  the  expected  report  Is  not  heard; 
and  the  trouble  between  them  Is  supposed  to 
be  over.  But  Richardson  and  Wilson,  hav- 
ing seen  the  appellant's  hurried  return  with 
his  gun  and  his  approach  towards  Amerine, 
rush  on  him,  and,  when  they  reach  lilm, 
seize  him,  and  h6l6  him  and  his  gun  "as  In 
a  vise."  Amerine,  who  was  only  a  few  steps 
away,  seeing  the  Bltuatlon  of  the  appellant, 
stooped  forwards,  and  with  his  left  hand  ex- 
tended as  If  to  grab  the  muzzle  of  the  gnn, 
and  with  his  right  hand  graspingi  the  open 
knife,  made  at  the  appeUant  Ttie  latter, 
seeing  his  danger,  with  an  extraordinary  ef- 
fort, pressed  down  the  gun,  and  flred  from 
ills  hip,  calling  on  the  persons  holding  him 
not  to  let  the  deceased  cut  him. 


Tills  Is  the  defendant's  side  of  the  case, 
and  there  is  much  proof  to  sustain  this  ac- 
count of  it  On  tlte  important  point  that  the 
:t|>l>eU:ut  was  summoned  as  an.  aid  to  tl 
deputy  sheriff,  there  la  no  oontzadictiva 
Thereupon  the  court  gave  the  usual  instnt- 
tlon  oti  the  subject  of  murder  and  man- 
slaughter. By  a  third  instruction,  tlie  Jniy 
were  told  tliat  diigy  nU^t  acquit  tite  defend- 
ant "if  they  lielleved  from  the  evidence  that 
at  the  time  he  did  the  shooUng,  if  be  did  do 
it,  he  (defendant)  was  in  immediate  danger  ot 
death  or  great  bodily  harm  then  about  to  be 
inflicted  upon  him  by  said  Amerina,  and  from 
whl(^  he  had  no  other  safe,  or  to  him  appar- 
ently safe,  means  of  escape."  Here,  tht 
ri^t  of  the  defendant  to  strike  in  defense  ot 
his  life  or  person  is  made  to  depend,  not  on 
ills  own  reasonable  belief  that  be  was  in  im- 
mediate danger  of  death  or  great  Iiodil; 
harm,  but  on  the  belief  oi  the  juxy  that  sucli 
danger  actually  existed.  It  is  true  that  the 
immediate  infliction  of  the  danger  need  onl; 
to  have  been  reasonaUy  apparent  to  the  de- 
fendant. Nevertheless,  the  jury,  under  this 
instruction,  must  b^eve  the  danger  to  have 
been  real,  before  they  could  acquit  This  hi- 
struction  has  often  lieen  condemned  as  higiilf 
prejudicial  to  the  substantial  rights  of  per- 
sons dharged  with  bomidde,  and  who  aeek.  to 
excuse  the  act— and  the  law  does  excuse  it- 
upon  the  groimd  that  the  danger  was  ap- 
parent, and  not  necessarily  real.  Moraovw, 
notwithstanding  that  the  danger  must  lie  so 
established,  to  the  satladCactlon  of  the  Jury,  as 
in  fact  existing,  and  as  being  about  to  be  in- 
flicted on  him,  yet  he  may  not  still  act,  if 
perciiance  he  may  seek  some  other  safe,  or  to 
him  apparently  safe^  means  of  escape.  Does 
this  mean  that  the  defendant  must  seek  to 
escape  by  means  not  absolutely  safe,  but 
merely  apparently  so?  I^e  language  Is  easUy 
susceptible  of  this  construction.  But,  upoa 
broader  groimds,  the  requirement  of  the  in- 
struction that  the  defendant  must  seek  safety 
by  flight,  or  means  other  than  by  defending 
himself  from  the  impending  danger,  and  that 
too,  by  Bach  active  and  aggressive  resistance 
as  may  appear  sufficient  to  safely  protect  him- 
s^f  from  the  attack  made  on  him,  must  becoa- 
demned.  Assuming  the  case  as  made  out  for 
the  defendant  by  the  proof,— and  we  must  m 
assume,  In  fitting  or  applying  the  law  of  self- 
defense  to  the  particular  facts  shown  In  sup- 
port of  his  proffered  excuse  for  the  homldde, 
'-he  wns  upon  the  ground  as  an  appointed  aid 
to  the  deputy  dieriff.  When  driven  off  the 
grounds,  at  the  point  of  the  knife,  by  the  un- 
ruly assistant  of  the  resisting  prisoner,  to  »t- 
rest  and  Imprison  whom  he  was  summoned 
by  the  ofScer,  shall  the  defendant  f^  or  re- 
fuse to  return,  or,  returning,  diaS  he  be  re- 
quired to  escape  impending  dangtr  by  fligiit? 
Not  even  the  rigid  requirements  of  the  com- 
mon law  would  demand  this  of  him. 

The  fourth  instruction  was  as  follows:  "If 
tlie  Jury  believe  from  the  evidence,  beyond  a 
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reasonable  doubt,  that  the  defendant,  after 
enj^ging  in  the  difficulty  in  which  Amerine 
was  Idlled,  left  the  place  of  said  difficulty, 
and  that  aftenvnrJs,  at  a  time  when  he  was 
in  no  danger,  and  away  from  said  Amerine, 
he  voluntarily  returned  to  the  place  where 
Amerine  was,  and  of  his  own,  volition  and 
choice  renewed  said  difficulty  with  deceased, 
then  and  in  that  event  he  cannot  rely  upon 
tiie  law  of  s^-defense  and  apparent  neces- 
sity, unless,  after  sudi  retam,  he  abandoned 
said  difflcolty,  in  good  faith,  before  the  shoot- 
ing of  Amerine."  For  the  reasons  already  in- 
dicated, explanatoty  of  the  right  of  ttie  de- 
fendant to  return  to  the  grotmds  from  which 
he  had  Iwen  driven,  it  is  obvious  that  that 
leaving  and  returning  should  not  form  the 
basis  of  an  instruction  depriving  him  of  the 
right  of  self-defense.  But,  If  the  defendant 
had  not  been  summoned  to  aid  the  deputy, 
ttie  Instruction  Is  erroneous.  There  are  three 
things  charged,  the  doing  of  which  by  tlie  de- 
fendant is  made  the  basis  of  a  denial  to  him 
of  the  right  to  defend  himself,  and  one  upon 
whldi  that  right  is  regained:  First,  that  he 
left  the  difficulty;  second,  that  he  returned  to 
it;  third,  that  he  renewed  it;  and,  fourth, 
that  he  abandoned  it.  Now,  all  four  of  these 
propositions  are  preceded  by  the  requirement 
of  a  belief  on  the  part  of  the  Jury  beyond  a 
reasonable  doubt  The  first  three  are  facta 
mateilal  and  necessary  to  constitute  the  guilt 
of  the  defendant  The  last  one  Is  a  condition 
upon  whldi  he  may  establish  his  innocence. 
And  to  require  the  Jury  to  believe  it  as  indi- 
cated in  the  Instruction  is  to  require  the  de- 
fendant to  establish  his  innocence  beyond  a 
leaaoaaiile  doubt 

Upon  the  whole,  we  do  not  know  of  a  case 
in  whldi  the  usual  Instructions  as  to  mur^ 
der,  manslaughter,  and  unrestricted  self-de- 
fense could  more  appropriately  be  ai»plIod, 
as  the  whole  law  Oif  the  case,  with  perhaps 
an  additional  Instruotlou  on  the  duty  of  the 
defendant  to  aid  the  deputy  In  an'esting  and 
imprisoning  disorderly  persons,  and  remain 
on  the  ground  for  that  purpose.  This,  how- 
ever, If  given,  should  be  qualified  so  as  not 
to  alFord  the  defendant  a  cloak,  to  shield  any 
wrongdoing  of  his  own.  It  is  improbable 
that  the  minor  errors  complained  of  can  oc- 
cur again,  and  they  are,  therefore,  not  no- 
ticed. Let  the  Judgment  be  reversed,  and  a 
new  trial  be  had  according  to  the  principles 
of  this  opinion. 


HARDY  etal.  v.  LOGAN  COUNTY  COURT. 
(Conrt  of  Appeals  of  Kentucky.    Oct  14,  1893.) 

Tax— CoLLFCTOR— Action  on  Bosd. 

1.  A  tax  collector's  bond  to  the  connty 
court,  that  he  will  collect  the  taxes  named,  and 
pay  them  over  to  said  ooort,  may  be  sued  on 
07  the  court  without  Joininf;  the  county,  under 
Civil  Code,  {  21,  empowering  persons  who  have 
mndp  c-ontracts  as  agentK,  and  for  the  benefit 
of  others,  to  sue  on  them  without  joining  the 
beneficiaries. 

2.  A  special  act  empowering  a  county  to 
issue  railroad   aid  bonds,  and   to   levy  a   tax 


therefor  on  the  same  property  as  Is  subject  to 
state  revenne  taxes,  makes  the  powers  and  lia- 
bilities of  the  collector  the  same  as  those  of 
the  sheriff  in  collecting  state  taxes;  and,  since 
the  latter  is  entitled  to  credits  for  delinquents, 
exonerations,  or  removals  from  the  connty  only 
after  these  have  been  passed  on  by  the  connty 
ooort,  the  sinking  fund  commissioner  has  no 
power  to  allow  the  collector  other  or  larger 
credits  on  the  same  accounts,  when  settling  with 
falln  for  the  railroad  tax,  and  the  connty  court's 
subsequent  confirmation  of  the  commissioner's 
nnautnorized  acta  will  not  bind  the  county. 

3.  A  tax  collector  is  not  chargeable  with  in- 
terest on  taxes  collected  and  not  paid  over  by 
him  to  the  sinking  fund  commissianer  within 
the  time  prescribed  by  statute,  when  be  had 
been  requested  to  retain  them  by  said  commis- 
sioner, with  the  sanction  of  the  county  court. 

4.  The  rule  that  when  the  connty  court 
baa  levied  a  tax  to  pay  claims  against  the 
county,  the  sheriff  failing  to  pay  over  the  tax 
collected  is  suable  only  by  the  creditors,  not 
by  the  countjr  court,  does  not  prevent  said 
court  from  suing  the  sheriff  for  a  surplus  in 
his  hands  collected  on  a  levy  that  has  turned 
out  to  be  larger  than  was  needed  for  its  spe- 
cial pumose. 

5.  The  sheriffs  collection  of  taxes  that  had 
been  reported  and  allowed  him  aa  ddinquent  is 
prima  facie  shown  by  tax  receipte  signed  by 
the  sheriff  and  ^ven  to  the  rqwrted  delin- 
quents. Such  receipts  may  be  explained  or  re- 
butted by  the  shenfTs  books  or  by  odter  evi- 
dencsL 

Appeal  from  drcolt  court,  Logan  county. 

"Not  to  be  officially  reported." 

Actions  In  equity  by  the  Logan  county 
court  against  George  S.  Hardy  and  others 
on  said  Hnrdy's  bonds  as  sheriff  and  tax 
collector.  Judgment  for  plaintiff.  Hardy 
appeals.     Affirmed. 

Wilbur  F.  Browder,  Bowden  &  Bowdea, 
and  John  S.  Bhea,  for  appellant  John 
Feland,  for  appellee. 

LB  WIS,  J.  This  to  an  appeal  from  a  Judg- 
ment rendered  in  seven  actions  in  equity 
consolidated  and  tried  together,  all  institut- 
ed by  Logan  county  court  November  3,  1887, 
against  G.  S.  Hardy  and  sureties  in  that 
number  of  bonds;  three  executed  for  collec- 
tion by  him  of  taxes  imposed  and  assessed 
for  the  years  1878,  1879,  and  1881,  to  pay 
interest  on  bonds  Issued  in  payment  of  sub- 
scription by  Logan  county  to  capital  stock 
of  Owensboro  &  RusseUviUe  Railroad  Com- 
pany, and  four  for  collection  by  him  as  sher- 
iff of  county  levy  taxes  imposed  at  the  Oc- 
tober terms  of  the  county  court  in  1878.  1879, 
1880,  and  1881.  It  appears  that  Hardy,  as 
collector  of  railroad  taxes,  made  partial  set- 
tlements for  each  of  the  three  years  men- 
tioned with  the  county  Judge,  who  was  ex 
officio  commissioner  of  the  sinking  fund,  and 

a  final  settlement  on  the day  of ; 

all  of  which  settlements  were  confirmed  by 
the  county  court  But  It  is  alleged  in  each 
of  the  petitions  that  the  settlements  wwe 
made  by  the  commissions  of  the  sinking 
fond  and  confirmed  by  the  county  court 
through  mistake  of  law  and  facts,  and  that 
Hardy  did  not  fully  account  for  and  pay 
over  all  the  taxes  It  was  his  duty  to  collect 
and  pay  over,  but  is  in  fact  Indebted  to  the 
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county  large  gams  by  reason  of  such  failure. 
The  defendants  first  made  question,  to  be 
now  determined  by  this  court,  whether  Lo- 
gan county  court  can  bring  and  maintain 
these  actions.  But  it  seems  to  us  there  Is 
no  room  for  ccmtroTersy  on  that  subject,  for 
Hardy  and  his  sureties  In  terms  of  each 
bond  coTenanted  and  bound  themselves  to 
Logan  county  court  that  he  would  collect  tke 
taxes  levied  for  the  purpose  mentioned,  and 
pay  same  over  to  the  LiOgan  county  court 
or  to  any  person  upon  its  order.  And,  as 
the  several  contracts  evidenced  by  the  bonds 
of  Hardy  and  sureties  were  thus  made  by 
Logan  county  court  as  agent  of  and  for  ben- 
efit of  Logan  county,  the  right  of  that  court 
to  maintain  the  actl<»s,  without  even  Join- 
ing Logan  county  as  party  plaintiff,  clearly 
exists  In  virtue  of  section  21,  Civil  Code. 
There  does  not  appear  to  be  a  great  deal  of 
difference  between  the  result  of  settlements 
made  by  the  commissiona*  of  the  sinking 
fund  with  Hardy  as  collector  of  railroad  taxes 
and  that  stated  In  the  report  of  the  special 
commissioner  appointed  by  the  court  But 
the  lower  court  disapproved  of  both  In  re- 
spect to  the  amount  allowed  Hardy,  collects 
or,  as  credits  on  account  of  dellnquaits, 
exonerations,  and  removals  of  taxpayers; 
and  the  gnestlon  to  be  now  determined  Is 
whether  the  commissioner  of  the  sinking 
fund  had  authority,  in  making  settlements 
with  him,  to  allow  as  credits  any  other  lists, 
or  to  a  greata  amount,  than  fixed  by  the 
county  court  at  the  time  and  in  the  manner 
prescribed  by  law  In  regard  to  collecting  the 
state  revenue.  If  he  did  not  have  such  au- 
thority, subsequent  confirmatloa  by  the  coun- 
ty court  did  not  validate  his  settlements  In, 
that  respect  so  as  to  prejudice  the  Interests 
and  rights  of  Logan  county.  The  taxes  in 
question  were  collected  under  special  acts 
of  the  legislature,  and  no  power  or  discre- 
tion was  thereby  conferred  upon  the  com- 
missioner of  the  sinking  fund  to  give  credit 
to  the  collector  on  account  of  delinquents, 
exonerations,  or  removals  from  the  county 
In  excess  of  what  had  been  fixed  by  the 
county  court  On  the  contrary,  it  Is  mani- 
fest It  was  the  intention  at  the  legislature 
that  he  should  In  settling  with  the  collector 
for  each  year  be  controlled  by  the  lists  of 
delinquents,  exonerations,  and  removals  al- 
lowed by  the  county  court)  as  credits  to  the 
sheriff  la  collecting  the  state  revenue;  for 
the  provision  of  the  special  acts  that  the  rail- 
road tax  shall  be  levied  on  the  same  prop- 
erty subject  to  taxation  for  state  revenue 
purposes,  fairly  construed,  means  that  the 
collector  of  railroad  tax  shall  not  merely 
have  the  same  power,  but  be  subject  to  the 
same  duties  and  responsibilities,  as  the  sher- 
iff in  collecting  the  state  revenue;  otherwise, 
while  the  sheriff.  In  collecting  state  revenne. 


cannot  be  allowed  any  such  credits  antU  the 
lists  have  been  duly  and  according  to  law  ex- 
amined and  passed  on  by  the  county  court 
composed  of  thp  county  judge  and  justices 
of  the  peace,  the  collector  of  the  railroad 
tax,  who  In  this  Ciisu  was  the  sheriff,  may. 
at  the  mere  discretion  of  the  ninWng  fund 
commissioner,  be  allowed  credits  wlthoat 
limit  or  reason. 

The  judgment  complained  of  in  this  case 
is  simply  for  the  amount  of  taxes  for  whicb 
the  commissioner  of  the  sinking  fund  allowed 
the  collectc«'  credit  for  In  excess  of  what  be 
was  entitled  to  according  to  the  lists  al- 
lowed as  credits  to  the  sheriff  by  the  county 
court;  and.  In  our  opinion,  it  Is  not  errone- 
ous. The  appellee,  Logan  county  court  Insists 
upon  cross  appeal  that  the  court  erred  In  fail- 
ing to  charge  the  collector  vrlth  interest  on  tax- 
es collected,  and  not  paid  over  at  the  time  i»e- 
scrlbed  by  the  statute;  but  as  the  taxes  la 
question  were  retained  at  request  of  the 
commissioner  of  the  rfniriTig  fund,  by  sanc- 
tion of  the  county  court,  It  would  not  have 
be«a  proper  to  charge  interest 

Judgment  was  also  rendered  in  favor  of 
the  plaintiff  on  account  of  county  levy  taxes 
collected  tor  two  of  the  four  years,  and  not 
paid  ov»  and  accounted  for  by  Hardy  as 
sheriff.  The  doctrine  is  well  settled  by  this 
court,  as  argued  by  counsel,  that  when  tax 
levies  are  made  by  the  county  courfi  to  pay 
claims  against  a  county,  the  creditors  only, 
not  the  county  court,  can  maintain  an  ac- 
tion against  the  sheriff  for  defaulting  pay- 
ing the  same.  But  that  doctrine  has  no  ap- 
plication when,  as  seems  to  have  been  this 
case,  appropriation  has  been  made  for  a  tpt- 
dfic  purpose,  which  afterwards  turns  out  to 
be  in  excess  of  the  amount  needed  or  used 
therefor.  In  that  event  the  duty  of  Qie 
sheriff  is  simply  to  return  such  surplus  to 
the  county  court  for  it  clearly  belongs  ts 
the  county,  and  he  has  no  pretense  of  ri^t 
to  withhold  It  The  judgment  against  the 
sheriff  was  partly  on  account  of  county  levy 
thus  collected  and  not  paid  over  or  account- 
ed for  by  him,  and  in  part  for  taxes  collect- 
ed from  delinquents,  after  he  had  been  al- 
lowed credit  therefor.  The  mode  by  which 
the  plaintiff  undertook  to  prove  such  pay- 
ments to  the  sheriff  was  by  procuring  and 
filing  tax  receipts  given  by  him  to  penoni 
whom  he  had  previously  reported  and  Batls- 
fled  the  county  court  were  delinqiients.  We 
do  not  think  such  evidence  Is,  as  argued, 
incompetent  or  by  any  means  Incondnilve. 
especially  as  the  sheriff  may,  as  was  the 
case  here,  have  an  opptHrtunity  to  show  by 
his  books  or  other  evidraice  such  receipts 
wae  not  in  fact  given  by  him  to  peraooa 
he  had  previously  reported  as  ddlnqnenti; 
wherefore  Hbe  Judgment  is  affirmed  on  both 
original  and  cross  appeal. 
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DOOLIX  et  al.  t.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentnclqr.    Oct.  14,  1893.) 
Homicide— Br  Ofmcer  Hakko  Akkest  —  Sklp- 

DkFESSE— TwiX— ISSTBfCTIOSS. 

On  trial  of  an  officer  for  shooting  a  per- 
son when  pursuins  him  to  make  an  arreat  for 
breach  of  the  peace,  It  was  error  to  charge  that 
if  the  officer  gave  decensed  reasonable  ground 
to  believe  that  he  intended  to  take  the  life  of 
deceased,  or  to  do  him  great  bodily  harm,  and 
deceased  thereupon  tried  to  shoot  the  officer,  to 
prevent  the  apprehended  danger,  the  officer 
could  not  avail  himself  of  the  threatening  con- 
duct of  dececised  aa  a  ground  of  self-defense. 

Appeal  from  circuit  court,  Pulaski  coimty. 

"To  be  officially  reported." 

W.  B.  Ooolin  and  G.  W.  Cope  were  con- 
▼Icted  of  shooting  one  Watson,  and  appeal. 
ReTersed. 

W.  O.  Bradley,  G.  W.  Shaddan,  and  W.  A. 
M(»TDW,  for  appellantB.  W.  J.  Hendriclt,  for 
tbe  Commonwealth. 

BBNNBTT,  O.  J.  Aa  the  case  must  go 
back  for  another  trial,  no  facta  will  be  no- 
ticed in  the  opinion,  further  than  Is  neces- 
sary to  make  it  intelligible.  There  was  a 
Sunday-^scbooI  meeting  held  at  Oak  Grove 
meeting-nouse,  and  during  the  meeting  Wat- 
son and  Gcstineau  flred  their  pistols  within 
a  abort  distance  of  the  meeting-house,  which 
created  a  disturbance.  The  minister  request- 
ed the  appellant  Doolln,  who  was  a  con- 
stable In  good  standing,  to  arrest  the  per- 
sons creating  the  disturbance;  and,  in  obe- 
dience to  the  request,  he,  together  with  Cope, 
who  was  summoned  to  assist,  started  oat  to 
make  the  arrest  Apprehending  some 
trouble,  they  procured  a  rifle  gun,  aud  finally 
they  oyerto<^  Watson  and  Gastlneau,  and 
ordered  them  imder  arrest.  Gastlneau  obey- 
ed, bat  Watson  moved  on,  not  obeying.  He 
finally  began  to  run,  and  the  appellants  pnr- 
■aed;  Doolln  being  armed  with  tbe  rifle 
gun,  and  Cope  with  a  stick.  Tbe  witnesses 
for  the  commonwealth  say  that  Cope  said 
to  Doolln,  "Shoot  him,  shoot  him,  I  say,  and 
don't  let  him  get  away,"  and  Immediately 
Doolln  fired  the  gmi,  and  Watson  fell  wound- 
ed, from  which  he  died.  The  evidence  for 
tbe  appellants  is  that  Cope  did  not  say, 
"Shoot  him,"  etc.,  but  that  while  they  wmb 
pursuing  Watson  in  order  to  arrest  him,  and 
telling  him  that  they  did  not  wish  to  hurt 
him,  bat  only  to  arrest  him,  he  said  that  if 
they  followed  him  any  further  he  would 
shoot  them,  and  threw  his  pistol  over  his 
shoulder,  In  the  direction  of  them,  and  snap- 
ped it  at  them,  and  that,  they  believing  that 
the  pistol  was  loaded,  and  that  Watson  in- 
tended to  kill  them,  Doolln  flred  In  their 
neoessaiy  self-defense. 

The  coort  instructed  the  Jury  that  the  ap- 
pdlants  had  the  right  to  pursue  and  arrest 
Watson  without  a  warrant,  the  offense  hav- 


ing been  committed  In  tbe  hearing  of  Doolin; 
but,  the  offense  being  only  a  breach  of  tlie 
peace,  Doolin  had  no  right  to  shoot  Watson, 
In  order  to  compel  him  to  stop  his  flight,  nud 
that,  if  he  (Doolin)  did  so,  they  must  find 
him  guilty;  but  if  Watson  snapped  his  pistol 
at  Doolin,  as  if  to  shoot  him,  in  order  to  pre- 
vent the  arrest,  and  Doolln  believed  that  his 
life  was  in  immediate  danger  at  the  hands 
of  Watson,  then  he  had  the  right  to  shoot 
Watson  In  his  own  defense.  But  tbe  court 
gave  this  other  instruction:  "If  Doolin,  in 
pursuit  of  Watson,  gave  him  reasonable 
grounds  to  believe,  and  he  did  believe,  that 
it  was  the  purpose  of  Doolln  to  take  his 
(Watson's)  life,  or  do  him  great  bodily  harm, 
then  he  bad  a  right  to  protect  himself  from 
sudi  danger,  and  take  tbe  life  of  Doolln; 
and  If,  In  an  attempt  to  protect  himself  from 
such  danger,  he  did  endanger  the  life  of 
Doolin,  and  Doolln  shot  to  protect  himself 
from  danger  brought  on  by  his  own  conduct 
in  endangering  the  life  of  Watson,  he  can- 
not be  excused  on  the  ground  of  self-de- 
fense." It  seems  to  us  that  this  instruction 
is  erroneous,  for  Its  meaning  Is  that  If  Doo- 
lin, in  the  pursuit  of  Watson,  gave  him  rea- 
sonable ground  to  believe  that  he  (Doolln) 
intended  to  take  his  life,  or  do  him  great 
bodUy  harm,  and  he  tried  to  shoot  Doolin  in 
order  to  prevent  the  danger  to  himself,  ap- 
prehended, which  might  not  have  existed  in 
fact,  then  Doolin  could  not  avail  himself  of 
Watscm's  threatening  conduct  towards  him 
as  a  ground  of  self-defense.  If  Watson  had 
shot  Doolln,  and  was  on  trial  for  the  shoot- 
ing, the  circumstances  Indicated  in  the  in- 
struction would  avail  him  as  self-defense. 
Under  the  plea  "of  self-defense,  it  is  not  neces- 
sary that  the  apprehended  danger  should  ex- 
ist in  fact;  but  If  the  facts  and  circumstan- 
ces are  such  as  to  give  the  party  a  reasonable 
ground  to  believe,  and  he  does  believe,  in 
the  existence  of  such  danger,  then  he  may 
act  in  his  own  defense,  although  the  danger 
does  not  exist  in  fact  Hence,  it  may  some- 
times occur  that  eac^  party  may  be  mistaken 
as  to  the  existence  of  danger,  and  both  be 
entitled  to  the  law  of  self-defense,  as  this 
case  Illustrates,  for  Watson  might  have  been 
induced  to  b^eve,  from  the  fact  that  Doo- 
lln was  armed  and  pursuing  him,  and  the 
shouts,  "Shoot  him,"  that  DooUn's  purpose 
was  to  shoot  him,  and  therefore  he  would 
have  acted  in  self-defense;  and  Doolin,  not 
intending  to  shoot  Watson,  bat  to  pursue  and 
arrest  him,  as  he  had  the  right  to  do,  miglit 
have  believed  that  Wats<Mi  intended  to  shoot 
him  to  prevent  being  arrested,  and  shot  to 
protect  himself.  So  in  such  case,  each  would 
be  mistaken  as  to  the  purpose  of  the  other, 
nnd  each  might  be  excusable  on  the  ground 
of  self-defense.  No  Instruction  should  have 
been  given  on  that  subject.  For  the  error 
Indicated,  the  judgment  Is  reversed,  and  the 
case  is  remanded  for  new  trial. 
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HAVERLY  T.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct  17,  1803.) 

Ml'UDBK— SU-V-DErCNSB— IN8TBD0TIOX8— RbVIEW 

ON  Appeal  —  Facts  kot  Affeabino  in  Recobd 

— OWECTIO^tB. 

1.  Defendant  and  deceased  were  fellow 
workmen,  and  deceased,  who  was  of  an  over- 
bearing nature,  interfered  with  defendant's 
work,  and  in  the  presence  of  the  workmen 
pinccd  a  pistol  in  Ms  drawer.  Shortly  before 
the  killing  he  threatened  to  kill  defendant,  and 
ou  several  occasions  shoved  him  o9  the  pave- 
ment when  he  met  him  on  the  streets.  Beid, 
that  an.  instruction  that  if  defendant,  at  the 
time  of  the  shooting,  in  good  faith  believed, 
and  had  reasonable  grounds  to  believe,  that  he 
was  in  immediate  danger  of  loss  of  life  or  of 
great  bodily  harm  from  deceased,  he  might  nse 
such  means  as  were  necessary,  or  apparently 
necessary,  to  protect  himself  from  impending 
danger,  and  if,  in  so  doing,  he  shot  and  killed 
deceased,  he  was  excusable,  embraced  the  law 
of  aelf-defense  as  applicable  to  the  facts. 

2.  Objections  to  the  action  of  the  trial 
court  in  permitting  the  jury  to  retire  to  their 
r(H>iii.  in  the  absence  of  defendant's  counsel, 
without  taking  with  them  the  pistol  and  knife 
of  deceased,  and  because,  while  consultiac  in 
their  room,  the  sheriff  was  with  them,  cannot 
be  «>n8idered.  where  such  facts  only  ap- 
peared In  the  motion  and  grounds  for  new  trial, 
and  are  not  shown  in  fact  to  hare  occurred. 

Appeal  from  circuit  court,  Harrison  county. 
••To  be  offldally  reported." 
John  Haycrly  was  conyicted  of  manslaugh- 
ter, and  appeals.    Affirmed. 

A.  H.  Ward,  for  appellant  W.  J.  Hen- 
di-ick,  for  the  Commonwealth. 

HAZELRIGG,  J.  Under  an  indictment  for 
the  murder  of  Lewia  Lang,  the  appellant  was 
convicted  of  the  crime  of  manBlwighter,  and 
sentenced  to  confinement  In  the  penltaiUary 
for  the  term  of  two  years.  He  complains  of 
various  err<H^8,  and,  hla  motion  for  a  new 
trial  having  been  overruled,  he  has  appealed 
to  this  court 

It  is  contended  by  his  counsel  that  the 
facts  lending  up  to  the  killing  are  of  such  a 
character  as  authorized,  or  rather  required, 
the  lower  court  to  give  to  the  Jury  instruc- 
tloDB  similar  in  character  to  those  given  in 
the  Bohannon  Case,  8  Busli,  481,  and  lu  the 
Oder  Case,  80  Ky.  32.  In  the  first-named 
case  it  is  recited  that  Bohannon's  life  had 
been  repeatedly  and  openly  threatened  by  a 
desperate  and  lawless  enemy,  who  had  in 
fact  made  an  actual  attempt  to  assassinate 
blm  upon  the  public  highway  with  a  deadly 
weapon,  and  the  accused  had  escaped  death 
only  by  deserting  his  house  and  concealing 
himself  In  the  fields,  after  which  the  de- 
ceased pursued  the  friends  of  the  accused 
riding  with  him,  and  who  were  members  of 
his  family  residing  at  his  house,  and  mis- 
treated them,  and  declared  to  them  that  he 
intended  to  kill  Bohannon  on  sight  Under 
these  circumstances,  it  is  said  of  Bohannon: 
"He  may  leave  his  house  for  the  transactloo 
of  his  legitimate  business,  or  for  any  lawful 
and  proper  purpose;  and  if,  on  such  an  occa- 


sion, he  casually  meets  his  enemy,  having  rea- 
son to  brieve  him  to  be  aimed  and  ready  x» 
execute  his  murderous  IntentJons,  and  hi- 
does  believe,  and  from  the  threats,  the  pn>- 
vlons  assault,  the  character  of  the  man.  bihI 
the  circumstanoes  attending  the  meeting  b<- 
has  the  right  to  beliere,  that  the  presence  of 
his  adversary  puts  his  life  in  Imminent  peril, 
and  that  he  can  secure  his  personal  safetr 
In  no  other  way  than  to  kill  him.  be  is  not 
obliged  to  wait  imtll  he  Is  nctnally  assailed." 
But  It  is  said,  further,  that  "the  threats  of 
even  a  desperate  and  lawless  man  do  not. 
and  ought  not,  to  anthoriae  the  person  threat- 
ened to  take  his  life;  nor  does  any  demon- 
stration of  hostility  short  of  a  manifest  at- 
tempt to  commit  a  tdony  justlty  a  meaaorp 
sb  extreme."  In  the  second-named  case. 
HnU,  having  a  grievous  charge  against  Oder 
connected  with  his  daughter,  threatened  to 
kill  him,  waylaid  him  several  tlmea,  aaaanlt- 
ed  him  with  a  pistol,  and  sought  to  hire,  for 
money,  an  ex-convict  to  kill  him.  The  cowt 
said  "that  when  a  person  has  been  merely 
threatened,  by  erea  the  meet  lawless  diar- 
actw,  It  furnishes  no  legal  excnae  for  takiag 
Us  life;  but  when  a  person  has  been  tkceat- 
ened,  waylaid,  menaced,  and  aasanlted  with 
a  deadly  weapon,  and  he  afterwards  casoal- 
ly  meets  hia  foe,  if  from  his  diameter,  aatc- 
cedeat  conduct,  and  the  drcnmstancea  «f  tte 
meeting  and  his  presence  he  beUeves,  and 
baa  reasonable  grounds  to  b^eve,  IndglBg 
thereof  for  himself,  bat  at  his  peril,  that  bk 
foe  Is  abont  to  inflict  on  him  loss  of  life  «r 
great  bodily  harm,  or  will  th«i  and  there 
carry  into  ezeentlon  his  design  to  kill  him  cr 
do  him  such  harm,  onloss  prevented,  he  Is 
not  bound  to  wait  until  actoally  assaulted, 
but  he  may  lawfully  use  such  fbrce  as  shall 
be  necessary  to  avert  snch  impendlBg  dan- 
ger."  In  these  two  cases,  whidi  are  extreme 
instances  of  TtndictlTe  bloodthlrstiness  em 
the  part  of  the  persona  killed,  it  will  be  seen 
that  the  very  presence  of  their  enemy  pat 
into  actual  and  imminent  peril  the  lives  of 
the  accused  persons,  and  gave  them  reason- 
able grounds  to  beliere  that  farther  tarn- 
derons  assaults  with  a  deadly  weapon  were 
about  to  be  made  on  tbem.  After  a  carefol 
rending  of  the  record  beftore  bs  we  are  of 
opinion  that  the  facts  of  this  case  fUl  short 
of  authorizing  an  instruction  similar  to  those 
giTen  in  tbe  eases  rdied  on. 

The  appellant  and  the  deceased  had  been 
fellow  workmen  in  tbe  aune  shop.  The  de- 
ceased was  OTertiearing  toward  his  comrades, 
and  would  pnt  backs  or  sticking  horses  la 
the  way  leading  to  the  appellant's  bneh. 
He  took  off  his  idstol  In  the  presence  of  thp 
workmen,  and  placed  It  in  his  work  drawer. 
He  renda«d  himsdf  impopnolar  with  tbe 
workmen,  and  was  put  to  work  at  his  resi- 
dence by  the  proiHletar.  Shortly  bdbre  the 
kilUng  he  threatened  to  "do  up,"  or  "the." 
the  defendant,  and  on  several  occaahms. 
when  passing  him  on  the  streets  of  the  town. 
he  would  crowd  against  him.  and  shove  him 
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off  tbe  i»aT«ineat;  on  one  sadi  occasion  be 
put  his  band  in  bis  i>ocket,  a«  If  to  draw  a 
weapon,  aad  tbe  nocuaed  j^t  behind  a  true. 
These  were  assaults,  contend  counsel,  and 
«o  they  were;  but  we  cannot  say  tiiat  any 
dcndly  intent  is  apparent  No  hostile  demon- 
stration mnnlfestlnR  an  attempt  to  commit 
a  felony  is  so  clearly  cTidcnced  by  these  ex- 
asperating intimidations  as  to  require  tlieir 
frabmlsslon  to  a  }ary  in  an  instructloB. 
These  circumstances  nnd  threats,  tliis  dis- 
play of  the  pistol,  and,  adopting  tbe  lan- 
gruaKO  of  this  coTirt  in  Kennedy  v.  Com.,  14 
Bosh,  352,  "any  other  fact  tending  to  show 
tbat  the  slayer  was  in  peril  at  tbe  time  of 
the  homicide,  or  tbat  he  bad  reasonable 
grounds  upon  wlilch  to  beliero  he  was  in 
sach  peril,  may  all  be  given  in  evidence  for 
tbe  purpose  of  showing  that  there  were 
grounds  to  believe  he  was  then  in  danger; 
but  if,  notwithstanding  aQ  the«e  things,  he 
had  no  reasonable  ground  for  believing  ito 
was  then  in  danger,  they  will  not  excnsf 
taim  on  the  ground  of  self-defenee,  althougli 
tbey  may  have  Instifled  htm  In  believing  he 
would  be  in  anch  danger  at  some  future 
time.  This  is  In  oonsetaance  with  the  philoso- 
phy of  the  law  of  seif-defense,  which  Is 
based  on  oeceasity,  real  or  Rpparent  When 
there  is  no  necessity,  or  apparent  necessity, 
to  slay  an  adversary  to  save  one's  own  life 
or  person  from  great  harm,  there  cannot,  in 
the  nntnre  of  things,  1>e  a  right  to  kill  in 
self-defense.'"  Tbe  nsonl  instroetlons  on  the 
snbject  of  murder  and  manslaughter  were 
given,  and  by  the  third  the  Jiu:y  were  told 
that  If  tliey  boUcved  from  the  evidence  that 
the  accmed,  nt  tbe  time  of  the  shooting,  in 
good  fai&  believed,  and  bad  reasonatde 
groimds  to  believe,  that  he  was  in  immedi- 
ate danger  of  loss  of  Mfe  or  of  suffering  great 
bodily  hnnu  at  the  hands  of  said  Lewis 
Lang,  then  he  (the  accused)  hnd  the  right  to 
ose  SBCh  menus  as  were  necessary,  or  appar- 
ently necessary,  to  protect  himself  from  such 
impending  danger;  and  if,  in  so  doing,  he 
shot  and  Idlled  Lewis  Ijflug,  he  (the  accused) 
is  excusable,  and  should  be  acquitted."  This 
ittstnictiou  Is  unobjectionable,  and  embraces 
•the  law  of  self-defense  as  applicable  to  this 
case. 

To  the  complaints  made  that  the  coiut  per- 
mitted the  Jury  to  retire  to  their  room,  in  the 
absence  of  the  defendant's  counsel,  without 
talcing  with  them  certain  papers,  and  with- 
out the  pistol  and  knife  of  the  deceased,  and 
that  wbile  consulting  in  their  room  the  sher- 
iff went  in  to  them,  and  shut  himself  in  with 
them,  it  is  sufflcient  to  say  that  the  circum- 
stances indicated  only  appeared  in  the  mo- 
tloa  and  grounds  for  a  new  trial.  They  are 
not  shown  to  have  in  ftict  occurred. 

We  have  examined  the  objections  taken 
with  regard  to  the  exclusion  and  admission 
of  testimony,  and  perceive  no  error  in  any- 
wise affecting  the  substantial  rights  of  the 
accused.  We  have  not  deemed  it  necessary 
to  review   the  facts  immediately  attending 


the  liomicide.  From  the  testimony  of  the 
accused,  and  the  declaration  of  the  deceased 
made  Just  after  the  shooting  tint  he  "rushed 
at"  the  accused  befM'e  the  latter  fired  a  shot, 
firom  the  range  of  the  ban  in  the  neek,  show- 
ing the  deceased  to  have  "ducked"  his  head, 
as  if  rushing  on  the  accused,  and  from  the 
hostile  intentions  of  the  deceased,  gathered 
from  his  previous  conduct,  it  would  seem 
that  a  case  of  self-defense  had  been  made 
out;  but  of  the  truth  of  this  testimony,  and 
of  the  weigbt  to  be  given  It,  the  jury  must  be 
Irft  to  Judge.  Perceiving  no  error  of  law,  we 
must  affirm  the  Judgment 


HANSFORD  v.  BBRRY. 
(Court  of  Appeals  of  Kentucky.    Oct  24,  l;89a> 

RioBT  OF  Wat— How  AcgriKED  —  PRBs()Rii>Tiojt. 
A  load  ttirongh  plain  tUTs  woodland,  by 
which  he  had  to  travel  to  readi  the  public 
road,  had  been  used  by  him  for  that  parpose 
for  50  years,  and  by  defendant  for  2(f  years, 
daring  which  time  defendant  had  kept  it  op  as 
his  pamway.  Dnringr  the  wihole  time  of  its  nse 
the  road  had  been  in  substantially  tbe  same 
place  and  had  a  well-defined  bed,  and  any 
change  therein  had  been  such  ns  resalted  froiii 
the  fall  of  a  tree  across  it,  or  other  siinilar 
obstructiona.  Meld,  that  the  road  was  used  by 
defendant  as  a  matter  of  right,  and  not  of 
permission,  and  that  he  bad  a  right  to  its  con- 
tinned  use. 

Appeal  from  circuit  court,  Daviess  county. 

"To  be  officially  reported." 

Action  by  W.  W.  Uanstord  against  V.  E. 
Berry.  There  was  Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

Sweeney,  Ellis  &  Sweeney,  for  appellant. 
H.  M.  Ilasklus,  for  appellee. 

BENNETT,  O.  J.  The  appellant  brousiit 
his  action  of  trespass  against  the  appellee 
for  removing  tbe  fence  on  appellant's  hind 
The  appoHee  Justified  upon  tlie  grotmd  tiiat 
the  fences  removed  obstructed  his  right  of 
way,  and  that  they  were  only  renioved  to 
tbe  extent  of  removing  the  obstruction.  Tbe 
appellee  claims  a  right  of  passway  over  the 
appellant's  woodland.  The  appellant  denies- 
the  right  of  passway,  and  claims  that  the  nse 
of  the  passway  was  by  his  permission  only. 
So  the  question  is,  was  the  passway  over  the- 
appellant's  woodland  by  right,  or  by  permis- 
sion only?  The  lower  court  decided  that  it 
was  by  right,  and  tbe  appellant  has  appeal- 
ed. 

There  is  no  proof  tbat  the  right  to  pass, 
over  the  appellant's  land  was  ever  given  by 
any  court,  but  the  right  to  tlie  passway  is 
claimed  by  adverse  use  for  more  tlian  50 
years.  The  case  of  Bowman  v.  Wlckllffe,  15 
B.  Mon.  S4,  is  relied  on  as  sustaining  the 
position  that  no  presumption  arises  Jn  favor 
of  the  adverse  use  of  a  passway  over  wood- 
land, but  that  the  presumption  is  that  the 
passage  over  woodland  is  by  permission  of 
the  owner.  It  win  be  seen  from  the  Bow- 
man Case  that  for  many  years  there  were 
several  passways  over  the  owner's  wood- 
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.land;  that  th^  were  changed  from  time  to 
time  by  the  owner,  and  one  or  the  other  dla- 
continued  as  he  cleared  the  land,  and  new 
ones  opened:  and  that  no  one  claimed  the 
passway  as  a  matter  of  right,  but  all  clalm- 
-«d  It  by  permission  <wly.  Under  the  circum- 
stances, the  court  held  that  there  was  no 
presumption  of  adverse  use,  although  such 
.permission  had  continued  for  many  years; 
that,  in  order  to  create  a  right  of  way  by 
presumption,  it  must  be  shown  that  It  was 
claimed  and  used  as  an  adverse  right  for 
at  least  15  years,  and,  as  long  as  It  was 
used  permlsslvely,  no  presumption  of  ad- 
verse use  could  arise.  O'Danlel  v.  O'Daniel, 
88  Ky.  185,  10  S.  W.  Rep.  638;  Talbott  v. 
Thorn,  (Ky.)  16  S.  W.  Rep.  88.  It  was  held 
in  the  flrst-named  case  that  the  Bowman 
■Case,  supra,  was  unlilce  the  O'Daniel  Case, 
because  there  tb=  passway  tiad  not  only  been 
practically  upon  the  same  ground  for  many 
.years,  but  the  circumstances  of  the  locality, 
nnd  constant  and  necessary  use,  made  It  evl- 
■dent  that  it  had  Xteea.  used  adversely  and 
ander  a  claim  of  right.  The  case  of  Con- 
yers  v.  Scott,  (Ky.)  21  S.  W.  Rep.  530,  re- 
views the  O'Danid  and  Bowman  Cases,  and 
points  out  the  distinction  very  clearly;  the 
Talbott  Case  does  the  same  thing.  The  doc- 
trine established  by  the  three  cases  supra 
is  that  a  right  to  a  passway  may  be  abated 
by  prescription  over  woodland  if  continued 
the  requisite  length  of  time.  In  such  case 
the  question  is,  wna  the  passway  used  as 
a  matter  of  right  for  the  period  of  15  years 
or  more?  If  it  was,  and  not  in  the  manner 
indicated  In  the  Bowman  Case,  the  rl^t  will 
toe  established  over  woodland  as  well  as  in- 
closed land.  Now,  let  na  see  what  the 
weight  of  the  evidence  establishes.  It  is— 
First,  that  the  appellant  has  no  other  way 
to  reach  the  Liver  more  public  road,  which 
leads  to  the  county  seat,  tlian  the  way  In 
controversy;  second,  that  It  has  been  used 
for  such  purposes  at  least  50  years,  and  by 
the  appellee  at  least  20  years;  and,  third, 
that  the  passway  has  been  all  the  time  sub- 
-stantially  at  the  same  place,  and  all  the 
time  has  bad  a  well-defined  road  bed;  fourth, 
that  the  way  has  been  kept  up  by  the  ap- 
.pellee  as  his  passway;  that  the  changes  in 
it  are  only  such  as  resulted  occasionally 
from  the  fall  of  a  tree  across  tlie  roadbed, 
or  similar  obstructions,  niese  facts  cleariy 
•create  the  presumption  that  the  passway  was 
used  as  a  matter  of  right,  and,  having  been 
so  used  for  15  years  and  more,  the  appellee's 
right  to  its  continued  use  Is  established.  If 
it  be  a  fact  that  appellant  wants  to  clear 
bis  ground  and  fence  it  up,  there  Is  nothing 
in  this  opinion  tliat  precludes  him  from  ap- 
plying to  the  county  court  to  discontinue 
the  right  of  way  established  in  this  case, 
and  have  another  right  of  way  opened  for 
the  benefit  of  the  appellee,  in  which  case 
the  court  will  talce  into  consideration  the 
■equities  of  all  the  parties,  and  act  accord- 
ingly.   The  judgment  is  affirmed. 


WATSON  v.  COMMONWEALTH. 

(Court  of  Appeals  of  Kentucky.    Oct.  28,  18!ia> 

Hmnoins  —  A88AUI.T  with  IirrEirr  to  KiU/— Mr- 
TUAi,  Combat. 

Where,  on  trial  of  a  person  for  will- 
fnlly  and  maiioiouBly  shooting  end  woandini 
another  with  intent  to  kill  bim,  the  testimooj 
shows  a  mutual  combat,  in  which  tioth  partin 
were  anxious  to  engage,  it  is  error  to  ^ve  in- 
structions which  make  the  guilt  of  def«iMlaut 
depend  on  whether  or  not  he  brought  on  tli« 
altercation. 

Appeal  from  circuit  court,  Uvingstun 
county. 

"Not  to  be  officially  reported." 

John  Watson  was  convicted  of  an  assault 
with  intent  to  kill,  and  appeals.     Reversed. 

Bush  &  Worten  and  John  K.  Hendrlck,  for 
appellant  W.  J.  Hendrldc,  Atty.  Gen.,  for 
appellee. 

PBYOR,  J.  Dndor  this  indictment  the  ap- 
pellant was  fotmd  guilty  of  wUlfnUy  and  ma- 
liciously shooting  John  Minltree  and  wonnd- 
Ing  him,  with  the  intention  to  kill  him.  On 
the  trial  the  testimony  on  both  sides  de- 
veloped the  fact  of  a  mutual  fight  tietwees 
tltese  parties;  both  no  doubt  wlUing  and 
anxious  to  engage  in  mutual  combat.  The 
court  gave  instructions  1,  2,  3,  4,  nnd  T, 
tliat  embraced  the  law  of  the  case,  bnt  la 
instructions  S  and  6  made  the  guilt  of  the 
accused  depend  upon  whether  or  not  he 
brought  on  or  sought  the  altercation  in  the 
first  place,  when  from  the  testimony  it  was 
a  qimrrel  between  the  two,  originating  from 
some  misunderstanding  as  to  what  a  tliird 
party  had  said  in  rdation  to  a  fl^t  the 
father  of  the  accused  had  with  one  Dngan 
Alley.  It  is  immaterial,  in  a  case  like  that, 
who  brought  on  the  trouble  or  sougSit  the 
quarreL  It  one  Iiecomes  angry  with  an- 
otler,  and  uses  harsh  language  mo-ely,  it  Is 
no  Jnstiflcatlon  for  the  party  aggrieved  Iv 
it  to  take  the  life  of  the  one  speaking  the 
woids,  or  even  to  inflict  a  blow  with  bis 
fists.  Where  death  ensues,  the  drcomstances 
may  reduce  the  offense  from  murder  to  man- 
slaughter, but  the  use  of  bad  laognage  is 
not  a  provocation  that  will  in  law  Justify  an 
assault  The  jury  may  have  supposed  in 
this  case  that  the  language  used  by  the  one 
party  or  the  other  was  seeking  the  difficulty, 
and,  if  so,  the  right  of  self-defense  no  longs' 
existed.  The  simple  question  in  the  case 
is  was  tills  shooting  and  wounding  done 
by  the  accused  willfully  and  maUdoosly 
with  the  intention  to  take  tlie  life  of  the  in- 
jured man?  If  so,  it  is  a  felony;  if  in  sudden 
heat  and  passion.  It  is  a  misdemeanor;  i( 
the  shooting  was  in  self-defense,  the  ac- 
cused is  not  guilty.  Instructions  1,  2,  3,  4, 
and  7  cover  the  law  of  the  case.  The  ouly 
criticism  they  are  subject  to  is  the  tailore 
of  the  coiut  to  follow  the  language  of  the 
statute,  but  this  is  no  cause  for  reversal,  as 
the  language  used  embraces  the  same  mean- 
ing. Judgment  reversed  for  a  new  trial  in 
conformity  with  this  opinion. 
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LEWaS  et  al.  t.  CTTIZENSr  NAT.  BANK. 

(Court  of  Appeals  of  Kentucky.     Oct.  28, 

1893.) 

Trusts— Wilis— CossTBUCTioK. 

1.  Where  a  testamentary  trustee  purchaaea 
property  vrith  the  trust  funds,  and  takes  a 
<leed  as  trustee,  the  character  of  thn  trust  U 
detenuined  by  the  will,  and  not  by  the  deed. 

2.  Where  property  is  left  by  will  to  a  per- 
si>u  "aa  a  trustee  •  •  •  for  the  use  of  bin 
••l.ildren,"  and  there  is  an  explanatory  dauso 
statins  that  "this  pves  him  the  power  to  uw 
the  principal  for  his  childrbu,  or  any  of  them, 
tHlually  or  unequally,"  such  construction  i» 
controlling,  and  the  children  have  only  a  con- 
tingent intereat.  snbject  to  be  defeated  by  the 
exeiciste  of  the  poiww  of  appointment. 

Appeal  from  dumcoy  cotirt,  LouisTUle 
county. 

"To  be  officially  reported." 

BUI  by  the  Citizens'  National  Bank  against 
Thomas  A  Lewis  and  others.  Decree  for 
■complainant    Defendants  appeal.    Reyersed. 

Blanton  Dnncan  and  O'Neal,  Jackson  & 
Phelps,  for  appellants.  W.  O.  Harris,  for 
appeUee. 

HAZELRIGO,  J.  The  question  Involved  In 
this  case  Is  the  right  of  the  appeUee  to  sub- 
ject to  sale  an  undivided  one-fourth  inter- 
est in  two  houses  and  lots  on  Main  and  Mar- 
ket streets,  in  the  city  of  Louisville,  In  satis- 
faction of  a  judgment  against  Blanton  Dun- 
can, one  of  the  appellants,  for  $1,750,  with 
Interest  at  6  per  cent  pa  annum  from  April 
17,  1872,  for  two  years,  and  with  10  per 
•cent,  interest  per  annum  from  that  time  on 
tmtil  paid.  The  title  to  this  property,  as 
shown  by  deed  of  November  12,  1878,  was 
In  Blanton  Duncan,  as  trustee  of  his  daugh- 
ters, Kate  B.  Duncan  and  Georgette  Duncan. 
<ieorgette  hiiving  died  Intestate,  her  father 
and  mother,  appellees  contend.  Inherited  her 
one-half  of  the  property,— that  is,  one-fourth 
each,— the  sister  Kate  owning  the  other  half. 
It  Is  this  imdivlded  one-fourth  interest  of 
the  father,  the  Judgment  debtor,  the  sale  of 
whldi  la  sought  The  conveyance  in  the  deed 
8p<Aen  of  was  f^om  Blanton  Dtucan,  trustee 
-of  Mazy  T.  Dnncan,  and  Mary  T.  Duncan,  to 
Blanton  Dnncan,  trustee  of  Kate  B.  Duncan 
and  Georgette  Dnncan,  and  was  In  considera- 
tion of  the  payment  of  $9,000  cash  paid  the 
Krantors  by  the  grantee  as  such  trustee,  and 
'$4,000  to  be  paid  thereafter.  The  terms  of  the 
■conv^ance  were  snch  that  the  trustee  of 
the  daughters  was  empowered  at  any  time, 
without  the  Intervention  of  the  Louisville 
cliancery  conrt  to  sell  and  convey  the  prop- 
erty, and  reconvert  the  same  into  person- 
alty. Fron-  the  conveyance  Itself,  there  la 
nothing  to  Indicate  the  nature  of  this  trus- 
teeship for  the  danghters,  or  the  terms  or 
coiiilltlons  of  the  trust  But  from  the  record 
it  appears  that  Blanton  Duncan,  In  1S7.'5, 
had  beer  appointed  trustee  for  his  children 
tiiider  the  will  of  his  father,  Gamett  Dun- 
Ciin,  and  from  the  funds  of  that  estate,  be- 


longinii;  t->  himself  as  such  trustee,  he  tui<l 
made  the  cash  payment  of  $9,000.  The  char- 
acter of  tho  holding  by  the  trustee,  there- 
fore, and  the  ultimate  disposition  of  the  in- 
terest of  Georgette  at  her  death,  are  mat- 
ters to  be  controlled  by  the  will  of  Garnett 
Dnucnn. 

The  chancellor  seems  to  have  regarded  this 
deed  of  November,  1878,  as  alone  creating 
this  trust,  and  from  this  premise  correctly 
construed  the  holding  to  be  in  fee.  But  this 
Instrument  though  it  declared,  did  not  cre- 
ate, any  trust  The  will  of  Gamett  Dun- 
can alone  did  that  The  acceptance  of  the 
trust  and  its  management  are  shown  by  the 
exhibits  in  the  various  chancery  suits  re- 
ferretl  to,  and  the  settlements  In  the  Jeffer- 
son county  court  made  by  the  trustee.  Look- 
ing to  this  will,  we  find  the  following  provi- 
sions: "El^th.  I  give  and  bequeath  and 
devise  to  my  three  granddaughters,  Mary, 
Kate,  &  Oeorgle,  all  the  shares  that  I  may 
own  at  the  time  of  my  death  In  the  East 
London  Railway  Company,  and  also  my 
lands  in  Indiana,  near  Jeflersonville.  *  *  • 
Ninth.  *  *  •  The  remainder  that  may  be 
left  In  the  hands  of  my  executors,  together 
with  the  unpaid  notes  of  Mr.  Hiompson,  I 
give  to  my  son  Blanton,  as  a  trustee,  to  be 
Invested  in  his  discretion  in  Improving  the 
Indiana  land,  or  otherwise,  for  the  use  of 
his  said  three  daughters.  (Signed,  etc]" 
"CodldL  •  •  •  In  Ueu  of  the  8th  clause 
I  give  and  devise  all  my  Bast  Lond(Mi  Rail- 
way shares,  and  all  my  land-  in  Indiana, 
that  may  be  owned  by  me  at  the  time  of 
my  death,  to  my  eoa  Blanton  Duncan,  as  a 
trustee,  for  his  use  and  support  for  life,  and 
at  his  death  to  be  equally  divided  among 
his  children,  and  their  descendants,  such  de- 
scendants to  take  per  stirpes.  •  •  •  The 
ninth  clause  is  thus  modified:  *  *  *  In 
the  latter  part  of  this  ninth  clatise  I  substi- 
tute the  word  'children'  tor  the  words  'said 
three  daughters,'  so  that  any  future  child  or 
children  will  be  embraced  In  this  trust  which 
Is  independent  of  that  created  by  tbe  8th 
clause,  for  this  last  trust  gives  him  power 
to  use  the  principal  for  his  children,  or  any 
of  them,  equally  or  imequally."  Whatever 
doubts  may  have  existed  as  to  the  power 
given  the  trustee  by  the  language  of  the 
original  ninth  clause,  we  must  admit  the 
right  of  the  testator  to  construe  It  for  him- 
self. That  construction  is  a  part  of  his  will 
and  Is  contrcdling.  By  it  he  enlarges  the 
trust,  or  converts  it  Into  a  power,  by  the  ex- 
ercise of  which  the  son  may  use  absolutely 
the  estate— its  body  or  principal— for  his 
children,  or  any  of  them,  and  by  such  a  dis- 
tribution as  he  pleases,— that  is,  to  them  In 
equal  or  In  unequal  portions.  This  is  a 
power  of  appointment,  which  can  be  exer- 
cised at  any  time  during  the  lifetime  of  the 
life  tenant  The  existence  of  this  power 
does  not  destroy  the  limitation  over  to  the 
remainder-men  after  the  life  estate,  but  the 
power  may  be  so  executed  by  the  life  tenant 
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nnder  this  power  of  apportionment  as  to 
substantially  deetroj  tlie  Interest  of  any  par- 
ticular remainder-man.  The  exlBtence  of 
this  power,  and  the  possibility  of  Its  exer- 
cise, is  inconsistent  with  the  view  that  the 
deceased  daughter  took  a  yested  remainder. 
Prom  the  very  nature  of  the  case,  her  hold- 
ing was  contingent  Manifestly,  her  death 
does  not  affect  or  dreumscrlbe  the  power 
glren  under  the  wiU.  The  InveBtment  is  on- 
ly temporary.  'Whetlier,  as  a  matter  of 
ttLCt,  the  trustee  expended  for  her  use  large- 
ly more  than  her  proportionate  share  of  tSie 
estate,  as  contended  by  him,  we  need  not 
Inquire.  The  chancellor  conceded  that,  if 
the  property  were  held  under  the  trust  and 
power  created  by  the  will  of  Garnett  Dun- 
can, it  could  not  be  subjected  to  the  pay- 
ment of  tile  plaintiff's  debt;  l>nt  It  was 
thought  that  the  evidence  establlahing  this 
trust  was  secondary  and  incompetent,  and 
seemingly  held  that  the  deed  its^  must 
present  the  evid^ice  of  the  nature  of  the 
trust  The  contrary  doctrine  is  abundantly 
shown  by  all  the  authorities.  Perry,  Trusts, 
81  77-89;  1  Lewin,  Trusts,  pp.  189-405.  The 
judgment  is  rerersed,  with  directions  to  dis- 
miss the  petition. 


FBEGUSON  T.  CRICK. 
(Court  of  Appeals  of  Kentueky.    Oct.  81, 1898.) 

EJSTABUSniraNT  OF  BOU-TDAKY  LlNE  —  ORAL 

ASSEBMBMT — Statute  or  Fbaddb. 

An  agreement  between  adjoiDinK  own- 
ers, eslabliahing  the  boundary  Hue  betweea 
their  lands,  ia  not  within  the  statute  of  frauds. 

Appeal  from  court  of  oonuuon  ple&a.  Chris- 
tian county. 

"Not  to  be  officially  reported." 

Action  by  W.  D.  I'ei-jfueou  agamst  Noah 
Cr.ck.  From  a  Judgment  for  (ieieudant  pluJn- 
tiff  aK>«i)J'9-     Affirmed. 

J.  L  Landes  and  Harry  Ferguson,  for  appel- 
lant    Petree  &  Etowner,  for  appt-Uee. 

HAZELJIIGG,  J.  Whether  the  aoO-acre 
survey  of  Wristin,  made  in  181«,  and  under 
w-lilch  the  appellant  asserted  title,  covered 
the  50  acres  of  land  claimed  by  the  appellee, 
was  the  question  submitted  to  the  Jniy  on 
the  first  trial  of  this  case.  Upon  that  issue 
the  Jury  failed  to  agree.  Tliereupoii,  the  ap- 
pellee set  up,  by  an  amended  answer,  that  the 
appellant  had  procured  this  old  patent  to  Ije 
processioned  in  1876,  and  that  while  the  lines 
were  being  located,  and  In  compromise  and 
settlement  of  certain  differences  between  the 
appellant  and  one  James  Crick,  under  whom 
the  appellee  claims  title,  the  appellant  and 
said  Crick  agreed  upon  the  southern  bound- 
ary line  as  fixed  by  the  processioners,  by 
which  the  ojipellant  took  the  land  north  of 
this  agreed  line,  and  Crick  the  part  south  of 
it.  The  appellant  denied  making  such  an 
arrangem€>nt  The  Issues  thus  presented  wer© 
transferred  to  the  e»nuty  docket,  and  upon 
flml  hearing  were  deeido<l  for  the  appellee. 


There  Is  abundant  proof  sustaining  the  ap- 
pellee's contentioD.  Hie  report  ot  the  piu- 
cessloners  shows  the  establishment  of  Uib 
southern  line  as  contended  for  by  the  appel- 
lee, and  reports  its  location  as  having  been 
made  by  the  consent  of  the  parties,  F«WM<>n 
and  Crick.  Tbe  same  fact  Is  shown  by  t 
number  of  witnesses,  while  the  appellant's 
testimony  to  the  CMitrary  is  aubstantiaUy  no- 
snpported.  But  it  is  contended  that,  even  If 
this  be  true,  the  alleged  arrangcmeBt,  behig. 
In  effect;  a  sale  of  land  by  Fergoson  to  Ciidk. 
was  not  in  writing,  and  hence  is  witliin  the 
statute  of  frauds.  We  are  of  a  different 
opinion.  In  Grlgsby  v.  Combs,  21  8.  W. 
Rep.  37,  tills  court  said  that  such  amlcahl» 
arrangements  betw^een  disputing  dnimants  of 
coterminous  boundaries  have  been  sanctiomd 
by  repeated  adjudicatlona  Herei  Crlds,  who 
had  entitled  himself  to  certain  equities  in  the 
land  by  the  erection  of  buildings  on  it,  and 
oitherwise  clearing  it  up  and  improving  it. 
agreed  to  surrender  all  further  claim  If  th» 
line,  as  fixed  by  the  processioners,  ^onld  i)e 
marked  and  returned  as  the  true  line  by  0» 
consent  of  the  parties.  This  was  done.  Thv 
processioners'  report  is  conclusive  of  that 
fact.  The  agreement  merely  fixed  the  south- 
era  boundary  line  of  the  appellant's  survey. 
The  appellant  is  concluded  by  the  report,  aad 
by  his  agreement     Judgmoit  affirmed. 


BENGE  T.  BENGB. 
(Court  of  Appeals  of  Kentucky.     Oct  31. 

1893J 
E()oiTABiJs  MoRTOAaE — Btatdte  of  FsArss. 

1.  PlaintiS  alleged  that,  by  oral  axreemeai 
batween  them,  defendant  bouKht  land  for  |T0O, 
defendant  paying  $660  and  plaintiff  950;  tlist 
defendant  was  to  take  the  deed  to  heraetf.  aM 
allow  plaintiff  two  years  to  pay  her  the  fSiU. 
with  interest,  and  on  payment  was  to  conTej' 
him  the  land;  that  within  the  two  years  Ik 
tendered  payment,  and  demanded  the  deed, 
which  was  refused.  BM,  that  dnoe  pUintiff 
did  not  make,  and  was  not  bound  by,  the  deed, 
and  there  was  no  mutuality  in  the  contiaet, 
the  deed  could  not  be  h^  a  mortmge. 

2.  The  agreement  was  also  voia  uader  tbe 
statute  of  frauds. 

Appeal  from  circuit  court,  day  ooniity. 

"Not  to  be  (rfRclally  reported." 

Suit  by  James  W.  Benge  against  £.  J. 
Beuge  to  be  allowed  to  redeem  certain  land, 
etc.  Judgment  t(x  defendant  Plaintifl  ap- 
peals.    Affirmed. 

A,  W.  Baker  and  D.  T.  Little,  fbr  appel- 
lant.   John  L.  Scott  for  appellee. 

BENNETT,  C.  J.  The  appellant  contends 
that  by  a  verbal  agreement  with  the  appel- 
lee she  purchased  the  land  In  controversy, 
and  paid  therefor  the  sum  of  $650,  the  ap- 
pellant paying  $50,  the  balance  of  the  pop- 
chase  money;  and  that  the  appellee  was  to 
take  a  deed  to  the  land  to  herself,  and  wsd 
to  allow  the  appellant  two  years  tn  which 
to  pay  her  the  piu-chase  money  that  she  had 
paid,  and  10  per  cent  interest  per  annum 
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tlierefor,  and  tipon  the  payment  of  which 
abe  was  to  conyey  the  land  to  him;  and  that, 
before  the  time  allowed  for  the  payment 
had.  expired,  he  tendered  payment,  and  de- 
manded the  deed,  which  was  refused.  He 
asks  that  the  deed  to  the  appellee  be  treated 
as  a  mortgage,  and  that  he  be  allowed  to 
redeem,  '  etc.  The  lower  conrt  gave  Jod^ 
meat  for  the  ^pellee  for  the  possession  of 
the  land,  deciding  that  the  facts  proven  did 
not  entitle  the  deed  to  be  treated  as  a  mort- 
gaee;  that  appellant  was  a  mere  lessee^  tor- 
tiously  holding  over.  The  facts  relied  on 
by  the  appellant  would  not,  imder  the  for- 
mer equity  practice  of  this  state,  establish 
a  resulting  trust,  because  in  order  to  create 
Bucta  trust  it  was  necessary  that  the  deed 
should  be  made  to  one  person,  and  that  the 
consideration  should  be  paid  by  another. 
Bat  article  1,  §  10,  c.  63,  Oen.  St,  expressly 
alboMshes  sncb  trusts.  See  Com.  v.  Mayaville 
&  B.  S.  R.  Co.,  (Ky.)  21  S.  W.  Rep.  342,  and 
the  anthorltieB  there  cited.  And  it  has  been 
expressly  decided  by  this  court  (see  Fischll 
▼.  I>umu«fl)y,  3  A.  K.  Marsh.  23)  that,  when 
the  equity  of  resulting  trust  does  not  apply, 
the  statute  of  frauds  dedares  all  agreements 
iaTolvtng  the  title  to  land  void,  unless  in  wrlt- 
lag.  It  is  equally  clear  that  the  said  deed 
cannot  be  treated  as  a  mortgage,  because  the 
appellant  did  not  malce  the  deed,  and  be  is 
not  bound  by  It;  for  it  is  well  settled  that, 
in  order  to  make  an  alleged  agreement  bind- 
ing, there  must  be  a  mutuality  of  obligation. 
Here  the  app^Uant  was  not  bound  to  ao- 
o^t  a  deed  from  the  appellee  had  aha  ten- 
dered it  As  to  the  question  of  the  $50  and 
improvements,  there  was  evidence  pro  and 
con,  and  the  court  rendered  its  decisloa 
thereon,  and  we  think  the  evidence  sustains 
It     The  Judgment  Is  affirmed. 


CUMMINS  V.  SHAWHAN  et  sL 
(Court  of  Appeals  of  Keatucky.  Oct  31, 
1803.) 
Rasuurna  Txcam— EviDutoa. 
Sk,  who  hdd  a  mortgage  on  Il'u  land, 
parcbascd  a  smaller  tract  of  L.'s,  not  covered 
07  tlie  mortgage,  at  a  Bale  thereof  under  exe- 
cution, and  the  mortgaged  tract  was  after- 
wards conv^ed  to  S.  in  payment  of  debts 
owed  by  L.  After  the  latter  conveyance,  S. 
said  that  L.  would  atill  have  the  small  tract 
left,  and  L.  appropriated  the  rents  therefrom 
with  hia  consent.  On  trying  to  sell  it  L.  de- 
clared that  it  belonged  to  8.,  and  that  he  was 
to  receive  all  over  $3,000  that  it  would  sell  for, 
and,  on  the  last  application  to  him  to  rent  it, 
he  told  the  person  applying  to  see  S^,  who 
owned  it  Hia  then  moved  off  it,  declaring 
tiiat  he  owned  no  land,  and  tiiat  a  rumor  diat 
it  was  held  secretly  for  him  by  S.  was  falser 
Held  insiiffident  to  show  that  the  land  was 
pnrchased  and  held  by  S.  in  trust  for  L. 

Appeal  from  chancery  court,  Harrison 
county. 

"Not  to  be  officially  reported." 

Action  by  P.  P.  Cummins  against  H.  C. 
Shnwhan  and  others  to  enforce  a  trust  in 
land  held  by  defendants.    There  was  Judg 


meat  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

J.  Irvine  Blanton,  for  appellant  A.  H. 
Ward,  for  appellees. 

PKTOB,  J.  H.  E.  Shawhan  and  Pleasant 
Lilly  vf&re  partners  in  certain  busiaess  trans- 
actlona,  and  both  died  In  the  year  1882. 
Lilly,  during  his  life,  became  Insolvent,  and 
largely  Indebted  to  Shawhan.  Shawhan  paid 
debts  for  "him  amounting  to  $9,000,  and  took 
a  mortgage  on  his  land  to  secure  it.  This 
note  was  l)earing  10  per  cent,  interest  Aft- 
er the  execution  of  this  mortgage,  Shawhan 
took  an  absolute  deed  to  the  land  mortgaged, 
with  a  consideration  expressed  of  $13,200. 
LUIy  owned  a  small  tract  of  land  not'  em- 
braced by  the  mortgage,  of  about  100  acres. 
This  was  sold  tmder  executions,  and  also 
pnrchased  by  Shawhan.  The  land  brought 
less  than  two-thirds  of  its  value,  and.  the 
equity  of  redemption  having  been  sold,  the 
purchaser,  upon  being  paid  by  Shawhan, 
transferred  to  Shawhan  his  right,  thereby 
investing  Shawhan  with  the  equitable  title 
to  tills  tract,  also.  This  was  aU  done  before 
the  execution  of  the  deed  to  Shawhan  by 
Lilly  of  bis  main  tract  After  Lilly  and 
Shawhan  bad  both  died,  and  several  years 
after  these  transactions  took  place,  the  cred- 
itors of  Lilly  instituted  this  action  against 
Shawhon's  heirs  and  devisees,  claiming  that 
the  tract  of  100  acres  was  purchased  by 
Shawhan  for  IJUy,  and  held  In  trust,  and 
that,  when  the  deed  was  made  for  the  prin- 
cipal tract,  all  matters  were  settled  between 
them,  and  the  land  was  that  of  Lilly,  and 
never  belonged  to  Stiawhan.  There  is  no 
evidence  of  any  agreement  by  Shawhan  to 
make  the  purchase  for  UUy,  except  such 
as  might  be  implied  from  the  rdation  of 
the  i>artie8  to  each  other  and  the  circum- 
stances surrounding  them,  nor  is  there  proof 
of  any  final  settlement  between  them.  Still, 
the  deed  to  the  larger  tract  was  made,  and 
testimony  introduced  showing  that  Shawhan 
stated  more  than  once  that  Lilly  would  have 
a  few  hundred  dollars  and  this  small  tract 
of  land  left;  and  Lilly  did  in  fact  use  and 
appropriate  the  rents  of  this  smaB  tract 
for  his  own  use  after  the  deed  to  the  larger 
tract  had  l>een  executed,  and  this  must  have 
been  with  the  consent  of  Shawhan.  It  ap- 
pears, however,  that  when  the  deed  was  ex- 
ecuted for  the  large  tract  nothing  was  said 
or  done  by  Lilly  or  Shawhan  towards  re- 
leasing Siawhan's  lien,  but  on  the  contrar}', 
Lilly  after  that  date,  in  trying  to  sell  the 
land,  stated  that  it  belonged  to  Shawhan, 
and  he  was  to  get  all  over  $3,000  that  the 
land  brought  He  made  this  statement  to 
two  or  more  persons,  and  must  have  regard- 
ed Shawhan's  claim  as  still  existing  and  un- 
paid, as  there  was  no  reason  for  bis  mailing 
such  declarations  to  those  who  luid  do  inter- 
est In  the  mutters  between  himself  and  Shaw- 
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ban.  Besides,  after  renting  this  land,  when 
the  last  application  was  made  to  him  to  rent 
it,  he  told  the  party  applying  that  he  most 
now  see  Shawhan;  that  it  belonged  to  him. 
Besides  all  this,  he  surrendered  the  posses- 
sion to  Shawhan  and  left  the  premises,  re- 
moving to  another  part  of  the  county,  and, 
when  told  of  the  rumor  existing,  to  the  effect 
"that  Shawhan  was  secretly  holding  this  land 
for  him,"  he  said  It  was  not  so;  that  he  owned 
no  land.  That  he  was  utterly  Insolvent,  with- 
out any  property,  is  conceded,  unless,  as  the 
creditors  insist,  he  owned  this  hind;  and 
why  he  should  abandon  it  in  his  destitute 
condition  Is  Inconsistent  with  the  fact  of 
ownership.  It  is  evident  that  he  and  Shaw- 
han lost  money  in  the  mule  venture  south, 
and  the  note  for  $1,600  paid  for  him  by 
Shawhan  and  McGlbben  shows  other  indebt- 
edness than  that  Shawhan  had  actually  as- 
sumed. If  Shawhan  was  the  man  of  In- 
tegrity that  both  parties  show  him  to  have 
been,  and  that  he  no  doubt  was,  he  never 
would  have  talien  possession  of  this  land  or 
held  it  in  the  manner  it  is  proven  he  did 
without  giving  to  Lilly  some  unniistaiable 
evidence  of  the  latter's  right  to  It  It  Is 
apparent  from  the  whole  case  that  Lilly  was 
struggling  to  sdl  this  land,  and  malse  some- 
thing out  of  it,  and,  finding  that  he  could 
not  accomplish  this  and  satisfy  Shawhan,  he 
abandoned  It,  leaving  Shawhan  the  owner 
and  to  the  possession.  We  concur  with  the 
,  conclusion  reached  by  the  chancellor,  and 
must  affirm  the  Judgment 


SHINKLB'S    ASSIGNEES    v.    BHISTOW. 

SAME  T.  BISHOP  bt  al. 

(Ck)urt  of  Appeals  of  Kentuclcy.     Oct  28, 

1893.) 

DowEB  —  Wirs   OF   Absion-ox   70R   Benefit  of 

CrEOITOBS    —    ReLIN-QUISHHBKT     BT     SBJU.KATB 

Dbed — Tbubtb— Rights  of  Benefioiabibb. 

1.  Where  a  wife  does  not  join  her  hus- 
band in  an  assignment  of  lands  for  the  benefit 
of  creditors,  bat  afterwards,  by  separate  deed, 
relinquishes  her  dower  in  the  lands,  except  the 
homestead,  in  consideration  of  the  rectmTey- 
ance  by  the  assignees  of  the  homestead,  she 
cannot  afterwards  claim  dower  in  the  lauds  de- 
scrilied  in  her  deed  because  the  homestead  was 
rcconvdyed  to  the  husband,  and  not  to  her  and 
him  jointly,  as  previously  agreed  between  them 
and  the  assignees,  in  the  absence  of  fraud. 

2.  Gen.  St.  c.  63,  i  22,  art.  1,  provides  that 
no  sale  of  real  estate  by  a  trustee  under  a 
deed  to  secure  payment  of  debts  shall  be  val- 
id, nor  shall  the  conveyance  by  him  pass  title, 
unless  the  sale  is  under  a  judgment  of  court, 
or  the  mailer  of  such  deed  ahall  join  in  the 
writing  evidencing  the  sale.  Chapter  24,  {  20, 
relating  to  conveyance  of  real  estate  by  mar- 
ried women,  provides  that  the  conveyance  may 
be  t>y  joint  deed  of  husband  and  wife,  or  by 
separate  instrument,  but  in  the  latter  case  the 
husband  mnst  first  convey.  HM,  that  where 
a  wife,  after  her  huslmnd  aioae  executed  a 
deed  of  assignment  of  real  estate  for  benefit  of 
creditors,  reiinqnished  her  dower  therein  by 
separate  deed,  her  potential  right  passed  to  the 
assignees,  though  tne  latter  have  no  power  to 
K.'ll  except  as  provided  by  stanite. 


3.  Where  such  assignor,  with  the  knowl- 
edge of  the  assignees,  used  notes  held  by  Iub 
in  trnst  for  his  children  with  which  to  dis- 
diarge  a  lien  on  a  certain  lot  assigned  to  them, 
such  children.  In  the  absence  of  laches  affect- 
ing creditors,  are  entitled  to  be  paid  by  the  m- 
slgneee,  out  of  the  proceeds  of  the  sale  of  such 
lot  the  amount  of  such  notes  and  interest. 

4.  The  fact  that  such  notes  were  the  pro- 
ceeds of  investments  made  for  the  (^dren  trr 
the  assignor,  does  not  affect  their  rights  whei« 
at  the  time  of  the  investments  he  was  in  a 
prosperous  pecuniary  condition. 

Appeal  from  chancery  court  Kenton  coiut- 
ty. 

"To  be  officially  reported." 

Action  by  William  Fenley  and  R.  T.  Miller, 
assignees  for  benefit  of  creditors  of  Vincent 
Shinkle,  to  sell  the  real  estate  assigned  to 
them,  and  to  wind  up  the  estate.  After  the 
sale  under  the  Judgment  of  the  chancellor. 
EmUy  Brlstow,  formerly  the  widow  of  the 
assignor,  filed  a  petition  to  be  made  defend- 
ant alleging  the  death  of  her  husband,  and 
asserting  her  right  to  dower  in  the  lands 
conveyed  by  him  to  the  assignees.  B.  H. 
Bishop  and  others  also  filed  a  petition,  claim- 
ing a  portion  of  the  proceeds  of  the  sale  of 
such  lands,  on  the  ground  that  property  held 
by  the  assignor  In  trust  for  them  was  used 
to  discharge  a  lien  on  a  portion  of  such  lands, 
with  the  Imowledge  of  the  assignees.  From 
separate  Judgments  in  favor  of  Bristow  aud 
Bishop  and  others  the  assignees  appeaL  Ki-- 
versed  as  to  Bristow,  and  affirmed  as  to 
Bishop  and  others. 

Chas.  H.  Plsk,  O'Hara  &  Bryan,  J.  W.  Bry- 
an, and  Collins  &  Fenley,  for  appellants. 
James  P.  Lerrin,  for  appellee  Bristow.  L. 
H.  Noble,  for  appellee  Champion  Coal  &  Tow 
Boat  Co.  Richard  P.  Ernst,  for  appellees 
Bishop  and  others. 

PRTOR,  J.  These  two  appeals,  being  in- 
volved in  the  same  litigation,  wIU  l>e  consid- 
ered togetho'.  Shinkle,  In  the  month  of  Au- 
gust in  the  year  1883,  being  largely  Indebted, 
and  the  owner  of  much  valuable  real  estate 
in  the  county  of  Kenton,  made  a  deed  of  as- 
signment of  all  his  property,  real  and  per- 
sonal, to  William  Fenley  and  R.  T.  Miller, 
for  the  payment  of  his  debts.  The  assign- 
ment was  general  In  its  cliaract«,  and  vest- 
ed in  his  nssignees  the  title  to  his  real  and 
personal  estate.  The  deed  was  put  to  rec- 
ord, and  his  assignees,  upon  investigating 
the  condition  of  ids  estate,  ascertained  that 
one  Sinton  held  a  mortgage  upon  his  resi- 
dence property  in  Covington  and  a  vacant  lot 
for  a  large  sum  of  money.  Shinlde's  wife 
had  not  mil  ted  with  her  husband  in  the 
deed  of  conveyance  to  the  assignees,  and 
therefore  had  a  potential  rl^t  of  dower  la 
all  the  realty  It  ptuiwrted  to  convey.  Shia- 
Ide  and  his  wife,  being  de8hx>u8  of  retalnlnf; 
their  Oanrard  street  residence,  proposed  to 
the  assignees  to  take  the  Oanrard  street  resi- 
dence subject  to  the  mortgage  of  Sinton  for 
$17,000,  the  household  furniture,  buggy,  hiir- 
ness,  and  certain  stocks  In  Insurance  aod 
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bridge  companies,  and  In  consideration  there- 
for would  release  the  mortgage  on  the  vacant 
lot,  valued  at  $6,000,  so  as  the  assignees 
'would  hold  It  free  of  incumbrance,  and  Mrs. 
Shlnkle  would  also  release  her  dower  interest 
in  all  the  real  estate  conveyed  except  the 
residence  property,  etc.  The  proposition  was 
submitted  in  writing,  signed  by  both  hus- 
band and  wife,  and  accepted  by  the  credit- 
ors; the  assignees  being  directed  to  make 
such  conveyances  as  required  upon  the  com- 
pliance by  Shinkle  and  wife  with  the  terms 
of  their  proposition.  Shlnkle  and  wife  hav- 
ing released  the  mortgage  on  the  vacant  lot, 
or  the  one  valued  at  $0,000,  the  assignees, 
on  the  29th  of  August,  1883,  reconveyed  the 
Ganrard  street  residence  to  Vincent  Shlnkle, 
subject  to  Sinton's  lien;  and  Mrs.  ShinlUe  on 
the  same  day  executed  a  conveyance  relin- 
quishing her  dower  in  all  the  realty  but  the 
family  residence.  After  the  assignees  had 
obtained  a  perfect  tide  to  all  the  realty  but 
that  reconveyed  to  Shinkle,  they  instituted 
an  action  to  sell  the  realty,  and  wind  up  the 
estate,  filing  with  their  petition  the  exhibits 
or  evidencefl  of  title.  Aft»  the  real  estate 
bad  been  sold  under  the  Judgment  of  the 
cbancdlor,  Mrs.  Shlnkle  filed  her  petition  to 
be  made  a  defendant,  alleging  the  death  of 
her  husband,  and  asserting  her  right  to 
dovr&e  In  all  the  real  estate  conveyed  by  her 
hnslMnd  to  the  assignees,  and,  if  not  allotted 
to  bar  In  the  realty,  that  its  value  be  paid 
over  to  her  from  the  proceeds  of  sale.  Her 
right  to  dower  is  claimed,  because,  as  she  al- 
leges, the  deed  to  the  family  residence  was, 
by  the  terms  of  the  proposition,  to  have  been 
made  to  herself  and  husband  Jointly,  and 
that  when  the  deed  was  executed  to  the 
husband  alone  she  did  not  understand  its 
purport;  that  it  wsw  represented  to  her, 
when  the  written  proposition  was  made,  that 
the  residence  property  was  to  have  been 
conveyed  to  her.  While  the  written  proposi- 
tion was  not  binding  on  the  wife,  by  execu- 
ting its  provision  by  the  deed  relinquishing 
her  potential  right  of  dower,  it  passed  her 
interest  to  the  assignees,  and  is  irrevocable, 
imless  the  parties  to  it  practiced  a  fraud  up- 
on her  in  order  to  obtain  h&e  relinquishment. 
That  she  knew  the  manner  in  which  the 
terms  of  the  compromise  or  settlement  were 
carried  out  and  fully  executed  is  apparent, 
and  there  Is  no  pretense  that  any  fraud  was 
practiced  ui>on  her  by  any  of  the  parties  in- 
terested in  the  settlement;  and  the  only  ques- 
tion of  such  importance  as  demands  consid- 
eration is  the  effect  to  be  given  the  deed  of 
the  wife  relinquishing  dower  in  which  the 
husband  has  not  united.  He  had  previously 
conveyed  all  this  realty  to  his  assignees  by 
an  absolute  conveyance  for  the  benefit  of 
creditors,  but  It  is  argued  this  only  vested  in 
the  assignees  an  equitable  interest,  with  no 
power  to  sell  or  convey  the  title,  imless  em- 
powered to  do  so  by  the  JudRnicut  of  the 
chancellor.  Article  1.  I  22,  c.  GS,  Gen.  St., 
ts  relied  on  by  the  wife,  who  obtained  the 


Judgment  below,  as  settling  this  question.  It 
provides:  "No  sale  made  of  any  real  estate' 
by  a  trustee,  by  virtue  of  a  deed  of  trust 
or  pledge  to  secure  the  payment  of  debts,, 
shall  be  valid,  nor  shall  the  conveyance  by 
such  trustee  pass  the  title  of  the  property- 
specified  In  such  deed  or  pledge,  unless  the 
sale  thereof  shall  be  in  pursuance  to  a  Judg- 
ment of  court,  or  the  maker  of  such  deed  or- 
pledge  shall  Join  In  a  writing  evidencing  the 
sale."  It  is  plain  the  trustee  has  no  power 
to  seU  or  pass  the  title  except  in  the  manner 
provided  by  this  statute^  and  equally  clear 
that  but  for  the  statute  the  trustee  could 
sell  and  pass  the  fee.  The  title,  however, 
must  be  in  the  assignee  or  the  grantor,  and 
under  the  common-law  rule  It  is  evidently  la 
the  assignee  or  trustee;  but  the  statute  inter- 
venes, and  places  a  limitation  on  the  power 
of  the  trustee  for  the  protection  of  the  gran- 
tor and  creditors,  and  prohibits  a  sale  and 
conveyance  by  him  unless  by  the  direction- 
of  the  chancellor  or  the  consent  of  the  gran- 
tor. It  does  not  divest  the  trustee  of  the 
title,  but  says.  In  effect,  "You  have  the  title, 
.but  shall  not  pass  it  exc^t  in  the  mode  pre^ 
scribed  by  the  statute."  It  will  not  be  con- 
tended thiit  the  trustee  would  be  without 
pow^  to  convey  In  the  absence  of  this  stat- 
ute, and  the  limitation  placed  on  his  right 
to  sell  by  Its  provisions  only  requires  the- 
passing  of  the  title  from  the  assignees  in  a' 
prescribed  mode,  for  without  this  limitation 
the  trustee,  being  invested  with  title,  could- 
sell  and  convey  at  bis  own  will  and  pleasure. 
Section  20,  c.  24,  Gen.  St.,  In  regard  to  the- 
conveyanoe  of  real  estate  by  married  women, 
reads:  "The  conveyance  may  be  by  the  Joint 
deed  of  the  husband  and  wife,  or  by  separate 
Instnmient;  but  In  the  latter  case  the  bus- 
band  must  first  convey  or  have  theretofore- 
conveyed."  The  husband  having  conveyed  to- 
the  assignee,  the  subsequent  conveyance  by 
the  wife  relinquishing  her  dower  In  the  land 
pre-vlously  conveyed  by  the  husband  passes 
her  potential  right  In  Cantrill  v.  Risk,  re^ 
ported  In  7  Bush,  158,  the  conveyance  was 
held  to  have  been  in  contemplatiou  of  insol- 
vency, and  inured  to  the  benefit  of  creditors. 
The  wife  set  up  her  claim  for  dower  in  the 
real  estate  conveyed,  and  this  court  held  that 
"it  was  a  valid  deed,  and  the  fact  that  It  was 
held  to  be  an  assignment  did  not  restore  to 
her  the  right  to  dower  which  had  been  alien- 
ated by  it"  The  law  may  step  in  and  pre- 
vent the  alienation  of  property  by  the  gi-iui- 
tee,  although  the  legal  tlUe  passes,  when 
others  become  Interested  by  reason  of  the 
conveyance  to  him,  and  he  holds  It  merely  in 
trust  for  beneficiaries;  and  in  this  class  of 
cases  many  reasons  exist  why  the  rights  of 
creditors  as  well  as  the  grantor  should  be 
protected  against  Improvident  sales  and  con- 
veyances by  those  vested  with  the  title,  hold- 
ing It  alone  for  the  benefit  of  others.  In 
our  opinion,  the  conveyance  by  the  feme 
passed  her  potential  rigbt  of  dower,  and  the 
Judgment  Is  reversed,  with  directions  to  en- 
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tei-  a  Judgment  dismiastDj;  tbe  petittcni  of 
the  app^ee. 

lu  the  otbflr  bcaneh  of  tbls  case  is  involved 
tbe  eight  of  tbe  children  of  Vincent  Sblnlde 
to  recover  of  the  assignees  the  amount  of  a 
trust  fund  held  by  Sblnkle  in  txust  for  lils  chil- 
dren, and  which  was  apiproprlated  by  Shinkle, 
with  the  knowledge  of  the  asaiKaees,  in  re- 
leasing tbe  lien  of  Slnton  on  the  lot  that 
Shinkle  and  wife  bad  agreed  to  rdease  in 
the  settlemeat  already  referred  to  hj  wtkich 
ShlnlUe  was  permitted  to  retain  his  family 
residence.  Shinkle,  In  the  year  1872,  sub- 
flcribed  for  his  children  nine  tdiares  of  stock 
in  the  Home  Becorlty  Building  &  Loan  Asso- 
ciation in  tbe  city  of  Covington.  Some  of  the 
dues  were  paid  by  SltlBkle  and  some  by  tbei 
42bUdren.  In  the  year  1879  this  corpoiratioik 
«Maed  to  exist,  and  in  payment  of  what  wa» 
oomlag  to  ttieae  children  banded  over  to  tbelr 
Catbw  tw*  notes  on  one  Iieopold  for  $762 
«ach:  one  due  on  the  1st  Of  Janaaiy.  1884, 
and  the  oat»  on  the  Ist  of  JamuarTt  1889. 
These  notea  were  assigned  to  V.  Shlnble  In 
the  following  manner:  "Pay  to  tbe  order  of 
V.  Shinkle;  Home  Ballding  Asaodation." 
Sbinkto  beld  Uiese  notes  untU  be  made  bbi 
assignment  in  Avgnst,  1883,  and  In  order 
to  release  the  lien  on  the  vacant  lot  vaioed 
at  |6,OO0t  and  to  enoUs  him  to  retain  his 
family  reatdence  under  tbe  contract  between 
hUnself  and  his  wife  on  the  one  part,  and  bis 
credlton^  as  stated  In  tiie  opinion,  appBcnble 
to  tbe  wlfefs  claim  tar  dowo',  he  pledged  to 
<Hie  ColUns  both  of  these  notes  as  collater- 
als, and  obtained  from  him  tbe  money  that 
was  applied  to  tbe  extinguishment  of  tte 
Sinton  ilea.  ColUns  collected  the  notes  on 
Leopold  In  satisfaction  of  the  amount  be  bad 
let  Shinkle  have;  holding  the  notes  as  col- 
laterals. Tlie  children  sned  Collins  on  tbe 
groimd  that  be  bad  notice  of  the  trust  when 
he  received  tbe  notes  as  collateral;  bnt,  the 
court  holding  otberwise,  there  was  a  Judg- 
ment against  tbem.  The  children  of  SblnUe, 
tbe  appellees,  filed  a  cross  petition  in  the 
case  against  Collins,  asking  tha  chancellor, 
In  tbe  event  that  Collins  was  not  liable, 
that  tbey  be  allowed  out  of  tbe  proceeds  of 
tbe  sale  of  this  lot  the  amonnt  of  tbe  two 
notes,  with  interest    The  assignees  claim  tbe 


notes  as  the  pr<^»ertr  of  their  grantor  and 
assignor,  and  deny  the  right  of  the  diildmi 
to  tbe  motney.  It  is  evident  from  the  facts 
of  this  case  tl^t  neither  the  assignee  nor  V. 
Shinkle  regarded  the  Leopold  notes  as  a 
part  of  V.  Shinkle's  estate.  Shinkle  bdd  tbe 
notes,  and,  when  endeavoring  to  raise  tbe 
money  to  r^eaie  this  lien,  tbe  assignees,  or 
one  of  them,  dlatdaimed  any  intereat  ia  thiem, 
and  for  that  reason  Q^Uns  took  tbem  as  eol- 
lat»ula,  and  advanced  tbe  mon«7.  as  tbe  ss- 
algnee  well  knew,  for  the  purpose  of  rdeas- 
Ing  this  lot  from  the  Incnmbraace  upon  it 
The  monesr  obtained  from  Ccdllns  baviag 
been  actually  paid  on  tbe  Ilea  dalm,  and  the 
assignee  toe  creditors  occulting  no  bettv 
position  than  Shinkle  lilmselt  would,  we  see 
no  reason  why,  wben  the  proceeds  of  this 
trust  fund  have  been  applied  in  removinr 
these  liena^  the  beneficiaries  of  tbe  tmst  sre 
not  In  equity  entitled  to  a  Judgment  for  tbe 
amount  of  these  notes,  wltb  the  taitertst 
to  be  paid  out  of  the  ,nro<3eed»  of  Oila  ssle 
of  the  lot  SUnkle  paid  tbe  prooeeda  of  the 
trust  notes  over  to  BiDtoo.  Tbe  assignee  lo- 
formed  Collins  that  he  bad  no  dain  od  tlie 
notes.  The  foad  reaUked  from  tbe  two  notes 
has  been  traced  directly  into  tbe  fnad  bdoag- 
Ing  to  tbe  crediton.  It  baa  been  applied  to 
tbe  payment  of  tbe  debts  of  ttie  tm^ee^  witt 
a  knowledge  of  and  oonsmit  to  its  ai>proiirl- 
atlon  by  tbe  assignee,  llie  money-  is  in 
cx>urt  out  of  Which  this  trast  can  be  aecnred 
There  has  been  no  laches  on  tbe  part  of  the 
ddldren  affecting  creditors.  But  ftir  Che 
payment  of  tMs  lien  oat  of  the  trust  fund, 
the  assignee  would  have  been  ooBBpeiled  to 
furnish  tbe  money  out  of  tbe  estate  of 
Shinkle,  or  submit  to  a  sale  by  8Infi»  to  sat- 
isfy the  lien.  The  fund  is  in  coort  for  As- 
trlbatlon,  and  tbe  claims  of  creditors  arast  be 
beld  subordinate  to  that  of  tbe  beneficiaries 
of  this  trust  While  It  appears  the  grantor 
and  fathor  of  these  children  paid  tbe  pre- 
miums or  monthly  dues,  it  is  not  dalnwd 
that  he  was  inscHvoit  at  the  time;  but  on 
the  contrary,  the  fl).cts  show  that  he  ws« 
then  in  a  prospertyas  peenniaty  condition. 
The  judgment  in  tbe  case  of  Bisbop  and 
othera  is  affirmed,  and  reversed  as  to  the 
widow,  now  Mrs.  Bristow. 
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LACBT  T.  LAOBT. 
<Cottrt  of  Appeals  of  Kaatncky.    Nor.  3, 1898.) 

AljMOill— ALIOWANOB  to  DkFEXDANT — Pi>KAJ>- 

1X0. 

1.  The  statute  which  prorides  that  if  the 
wtf»  hare  uol  mifficieat  estate  of  ber  own  she 
umf,  on  a  tUvoms*  obutaed  br  her,  bare  ftucfa 
»U«inraite»  out  ot  tb»t  of  her  haabend  ai  ahall 
b«  deemed  eqnitabia,  d«e»  not  defcive  the  wife 
•f  alimony  merely  because  she  did  not  iuati- 
tattt  the  aaft  for  divorce.  When,  therefore,  a 
fanaband  ha*  sued  for  and  obtained  a  decree  on 
the  DMce  (tatatory  ground  of  haring  lired  ifnrt 
from  his  wife  for  five  years,  anil  it  a|ipearB 
that  defendant  had  given  him  no  cause  to  de- 
sert her,  and  waa  herself  entitled  to  bring  suit, 
•he  mcy  be  allowed  aUmony. 

2.  AJiEMoy  mar  be  allowed  a  defendant 
thou^  ber  answer  is  not  atylad  a  counterclaim, 
wtten  piaistiff  has  replied,  and  joined  issue  on 
tbe  mfitter  pleaded. 

a.  When  a  wifi*  MM*  for  aUmoay,  and  the 
bosbtuid  plead*  hi*  Miit  peading  a«iiiiMt  ber 
for  divorce,  and  the  soite  are  theceupoa  eoaaei<* 
idafed  and  heard  togetlier,  the  court  may  iu 
tb»  ceaaolidated  s«it  decree  Oie  divorce,  and 
allow  ker  aliaiony,  tkongh  alimony  b«  only  «l- 
lowaMe  to  a  piaiatifl}  oe  to  a  defendant  pload* 
ing  it  as  a  counterclaun. 

4.  The  wife  was  beyond  middle  age,  and 
tb«  taocbaad  10  s^eara  yoonger.  The  separation 
waa  eaoaadi  br  »»  taolt  ef  hem  Her  eatftfe- 
vraa  abont  $7(XLaad  aha  hB<l  been  allowed. |I7S 
pendente  lite.  The  busbajxl  had  bad  several 
haodred  dolhirf  of  ber  separate  property,  and 
WM  worth  fZfiM  to  98,000.  ffefit,  that  she 
should  be  allowed  $1,000  as  alimony. 

Appeal  tram  court  of  common  pleas  of 
Wolfe  coimty. 

"To  be  officfaOr  reported." 

Action  by  A.  P.  Lacey  against  B.  J.  Lacey 
for  a  dlvt^cw.  Dirorce  decreed.  From  an 
<Mtler  dismissing  her  claim  for  alimony,  de- 
fendant appeals.     Reversed. 

Thois,  B.  Hinea,  Joi  M.  Kash,  adkd  1.  Ci 
Johnaon,  for  app^ant  Wm.  H.  Bolt,  tat 
aypellee. 

HAZULAIQG.  X  The  appdlee  soaght  aad 
obtained  a  diToroe  from  Us  wMe,  the  aypeV- 
laat,  «■  th«  sole  erotmd  of  his  havlnc  ltv<ed 
apart  from  bar  wittioat  eohabitatioa  for  flva- 
conaoCTrttYO  yeora  next  before  tbe  InRtMntlon 
of  bis  acttoM.  The  fact  of  aeparntion  waa 
oot  danled,.  but  the:  wife  songbt  alimony 
u9oa  tbe  ground  tbat  the  apiieUee  wttbotft 
cause  bad  abaadoned  her  when  she  wns 
wltboHt  fault;  tbat  sbc  had  abeltered  blm  tn 
a  hoHW  provided  by  ber  fcr  tbe  nine  yeara 
of  tbeir  married  lifr,  and  b«en  patlait  witb 
bi«  sborteoBtngE;  tbat  sk«  had  very  little 
prtqterty  left,  bavioc  been  compelled  since 
bia  desertion  o<  ber,.  and  Ib  order  to  prcrvide 
tbe  aMsaa  of  subahiteBOCb  t»  ue/Ui  her  b<Mae 
and  lot  wbcra  they  bad  Myed  dorinff  tha 
omtH*!  relafloa;  thatt  ber  tnasband  had  ap- 
propriated tai  hla  aiWB  vmer  mobi»  elgbt  or  nine 
boadred  ooilaia.  belonglag  to  her,  whick  he 
bad  coHccted  taomt  a.  sole  oC  a  small  tract 
of  kind  iataselted  from  h«r  father's  estate; 
that  ake  wan  old.  sad  in  feeMe  health,  wbUe 
ixr  hoslinnd  was  stroBK.  without  ebUdren  or 
v.238.w.no.l3— 43 


Cohans  dependent  on  blm.  sud  worth  some 
four  or  five  thousand  doilnrs  In  real  estate, 
etc.  The  app«ile«  admits  fhat  he  abandcued 
his  wife,  but  denies  that  he  was  In  flfinlt, 
and  sets  ttp  a  series  of  petty  grievnaccs 
ngralnst  her,  evidently  harlng  Uttle,  If  any, 
excHM  for  his  eofttfoet  Be  was  about  38 
yeara  of  age  and  dk«  48  when  they  married. 
Ml  1878.  She  was  a  widow  with  two  drttigli- 
ters.  They  kept  a  boarding  bouse,  and  the 
wife  was  Indaatrious  and  ecDnfrtnicill.  The 
bnsband  was  addicted  to  frenwett  sijre».>s. 
but  was  a  profleiefft  saAeninaTi  mid  cleric,  and 
oontribut«d  to  a  eonsklemble  extent  to  the 
support  of  th«  family.  In  bis  deposition  bo 
aays  that  while  he  wns  married  he  bought 
a  town  lot  for  ^100,  and  a  stmill  tract  of  Utnd 
for  wMcb  he'  patM  ?200;  that  Ju«t  befors  the 
separation  be  had  bought  a  pl«ce  of  land 
a»d  owed  a  sale  bond  amounting  to  $301, 
iiiid  was  without  money  to  pay  It;  that  be 
UM  his  vrlfe  and  her  daflgbter  and  son-in- 
law  that  If  they  wotdd  pay  to  him  some  $245 
that  the  soiMn-law  owed  for  board  be  would 
stay  at  bevne,  and  asslnt  Ills  wife  in  keeping 
tbe  boarding  house,  otbei*wlBe  he  would  be 
fbreed  to  leave,  la  order  to  make  money 
enough  to  pay  bis  debts;  tbut  tbey  refused 
to  let  kirn  hnre  It,  and  he  left.  WTe  cite 
tbese  alleged  reasons  given  by  tbe  appellee 
to  show  tbe  utter  want  of  legal  excuse  for 
bis  abandon lueut;  and,  except  for  the  atlii- 
trory  statutory  prorialon  as  to  the  scpttm- 
tion  for  ftre  yeara,  tt  Is  evident  tbe  appeDee 
wotdd  not  have  been  entitled  to  tbe  ditorce. 
The  ctiMncellor  seems  to  hate  been  of  tbe 
opinfoa  that  because  tbe  divoree  was  not 
oMalnad  by  the  wife  M  a  proceeding  by  ber 
for  that  purpose,  she  Is  not  entltTwd  to  ali- 
mony; aiid  such  would  seem  to  be  the  effect 
of  a  Mtcral  eotrstmctlon  of  the  statnte.  It 
reada:  "And  If  tbe  wife  hare  not  sufficient 
estate  of  ber  own,  she  may,  on  a  divorce 
obtained  by  ber,  have  stich  allowance  out  of 
that  of  her  husband  aa  sbaN  be  deemed 
equitable,"  etc.  W*  do  »et  think,  however, 
that  this  statute  deprives  tbe  wife  of  ali- 
mony, If  otherwise  entitled  to  it.  simply  be- 
cause she  may  not  have  Instituted  the  suit 
for  divorce.  It  was  intended  to  apply  in  all 
cases  where  tbe  separation  occurs  without 
ber  fault,  and  embraces  cases  where  she  is 
entitled  to  obtain  a  divorce,  tliougli  the  hus- 
baad  Is  seeking  It  Such  was  tbe  eScRt  of 
the  dedsloo  ef  this  court  lit  Davis  r.  Dnvls. 
86  Ky.  32,  4  S.  W.  Rep.  8Z2.  It  is  true  that 
in  that  case  the  Judigtaent  of  divorce  o(>- 
talned  by  tbe  huslMurd  should  not  have  Ix-en 
granted.  Here  It  was  properly  grnnt<>d  by 
reatMB  of  tb*  statute,  yet  the*  point  Ufiou 
which  tbe  right  of  the  wife  to  alimony  rest- 
ed was  tbe  condoct  of  tbe*  bnsbaod.  Iter 
equities  are  tbe  same  In  tbts  case.  Altboogli 
either  pnrty,  wltbowt  reference  to  Wblcft  ono 
waa  in  fatilt,  might  have  obtained  tire  &l- 
votce  by  maklwg  the  application,  yet  tbelr 
conduct  wTio  a  proper  subjeet-matter  ef  tn- 
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quirjr  for  the  purpose  of  equitably  determin- 
ing and  adjudging  their  propertj^  rights.  It 
is  Insisted,  however,  that  l>ecause  the  wife's 
answer  was  not  styled  a  "counterclaim"  she 
Is  not  entitled  to  a  Judgment  for  alimony. 
If  this  requirement  of  the  CSode  be  appli- 
cable to  cases  of  this  kind,  yet  the  appellee, 
by  replying  to  and  joining  issue  on  the  mat- 
tor  set  up  In  the  alleged  counterclaim,  waired 
his  right  to  make  this  objection.  Cason  v. 
Cnson,  79  Ky.  558.  Moreover,  after  the  in- 
stitution of  the  suit  of  appellee  the  wife  in- 
stituted an  Independent  action  for  alimony. 
There  was  an  answer,  relying,  among  other 
things,  on  the  pendency  of  the  first  action, 
and  the  claim  to  alimony  therein.  This  ac- 
tion could  not  be  prosecuted  independently 
of  the  first  one,  but  the  suits  were  consoli- 
dated, and  heard  together.  If  we  hold  that 
the  statute  does  not  allow  alimony  to  the 
wife  in  the  first  action  because  It  woidd  not 
be  on  a  divorce  obtained  by  her,  or  bold  that 
the  appellant  did  not  waive  objection  to  the 
wife's  pleading  by  replying  to  it,  yet  there 
seems  no  reason  why  she  Is  not  entitled  to 
alimony  in  this  Independent  suit  brought  by 
her.  It  Is  urged  as  an  objection  to  this  that 
only  a  partial  record  of  this  second  suit  is 
brought  up;  but  when  an  amended  petition 
Is  tendered,  and  an  order  made  permitting 
It  to  be  filed,  yet,  if  it  be  not  in  fact  In  the 
record,  which  Is  certified  to  be  a  complete 
transcript,  the  presumption  must  be  that, 
although  the  plaintiff  had  permission  to  file 
It,  it  was  not  In  fact  filed.  The  only  allow- 
ance to  the  wife  was  $75  pending  the  suits. 
The  extent  of  her  estate  seems  to  be  about 
$700.  The  husband  seems  to  have  gotten 
several  hundred  dollars  of  her  separate  prop- 
erty, and  Is  worth  some  $2,500  or  $3,000. 
We  think  she  should  have  been  allowed  as 
alimony. the  sum  of  $1,000.  The  judgment 
below  dismissing  her  claim  is  reversed,  and 
a  judgment  in  her  behalf  is  directed  to  be 
entered  for  this  sum. 


LOUISVILLE  TRUST  CO.  v.  MUHLBN- 
BURG  COUNTY  et  al. 
(Court  of  Appeals  of  Kentucky.    Oct  14,  1893.) 
Taxation— Liens — Enpouckmkst  in  Equitt. 
Where  the  machinery  provided  by  law 
for  the  collection  of  taxea  levied  by  a  county 
has  failed  because  of  the  refusal  of  the  county 
court  to  appoint  tax  collectors,  and  the  refusal 
of  the  sheriff  to  act  in  their  behalf,  the  liens 
of  the  county  on  property  taxed  for  the  pay- 
ment of  bonds  cannot  be  enforced  in  a  court 
of  equity  by  holders  of  the  bonds,  as  the  chan- 
cdlor  cannot  be  transformed  Into  a    tax  col- 
lector. 

Appeal  from  circuit  court,  Muhlenburg  coun- 
ty. 

"Not  to  be  of&cUIly  reported." 

Petition  by  the  Louisville  Trust  Company 
against  the  county  of  Muhlenburg  and  oth- 
ers to  enforce  liens  for  taxes.  Defendants 
demtir.  Demurrer  sustained,  and  petition  dis- 
missed.   Petitioner  appeals.    Affirmed. 


B.  H.  Brown  and  D.  M.  Rodman,  fbr  tp- 
pellant   Johnson  &  Wlckllffe,  for  appelleec 

HAZELRIGG,  J.  By  virtue  of  an  act  of 
the  general  assembly  of  the  commonwoiltli 
of  Kentucky  approved  February  24,  1868.  ihf 
county  of  Muhlenburg  subscribed  to  the  capi- 
tal stock  of  the  Bliaabethtown  &  Padocili 
Railroad  Company  the  sum  of  $400,000.  m<\ 
issued  and  delivered  to  that  company  its  1 0Ddi 
for  tlbat  amount.  Under  tlie  provisions  of  a 
further  act,  approved  March  18,  1878,  the 
county  compromised  a  sufficient  amoont  vf 
the  orl^al  bonds  to  aggreRate  the  sum  of 
$100,250,  and  Issued  new  bonds  therefor.  The 
appellant,  for  itself  and  others,  as  owneis 
of  certain  of  these  unpaid  bonds,  old  and 
new,  brouj^t  its  suit  in  eqtiity  agninst  tlie 
county  and  a  number  ot  the  property  ownpts 
thereof,  seeking  to  enforce  the  tax  liens  al- 
leged to  be  exisUng  on  the  property  of  the  de- 
fendants, as  provided  by  the  acts  mentioned. 
It  appears  from  the  petition  that  the  ma- 
chinery provided  by  law  for  the  collectiou 
of  the  taxes  levied  by  the  cotmty  court  for 
the  payment  of  these  bonds  had,  up  to  tb.> 
institution  of  this  suit,  failed  to  accompli.'-li 
the  end  sought,  the  county  court  falling  or  re- 
fusing to  appoint  collectors,  and  the  shpriJT. 
when  (Mie  existed,  failing  and  refusing  to  set 
in  their  behalf.  Hence  this  appeal  to  tlip 
chancellor. 

The  liens  under  which  the  estate  of  the 
property  holder  is  alleged  to  be  placed  .tr*" 
created  by  this  clause  of  the  act  of  Febru- 
ary 24,  1868:  "And  aU  taxes  levied  under 
this  act  shall  be  a  lien  mi  the  real  estate  of 
the  person  taxed,  which  shall  lie  In  the 
county  In  whldh  such  tax  is  levied,"  (sec- 
tion 12,  c.  548,  p.  626,  vol.  1,  Acts  18<>T-fiS;> 
and  by  this  clanse  in  the  act  of  Mardi  (8. 
1878:  "Said  county  shall  have  a  lien  on  .sit 
property  taxable  or  taxed  under  this  act. 
and  on  all  oilier  property  of  each  tax- 
payer, for  the  payment  of  all  taxes  payable 
by  such  taxpayer,  which  shall  not  be  defeat- 
ed t^  gift,  sale,  devise,  alienation,  or  any  otb- 
er  means  whatever,"  (section  7,  e.  519,  p. 
604,  vol.  1,  Acts  1878.)  It  wUl  be  observed 
that  the  language  of  tliese  provisions  Is  kuI>- 
stantially  the  same  as  that  employed  In  the 
General  Statutes  of  the  state  (setiion  2,  art. 
1,  c.  92)  creating  similar  tax  lipTi.i.  so  tlmt 
there  was  no  Intention  to  give  the  county  any 
oOiee  lien  than  that  which  ctistod  prior  to 
the  passage  of  these  acts,  or  to  afford  ><vy 
additional  w  extraordinary  remedy  for  the 
enforcement  of  such  lloi.  These  liens  nn- 
not  be  enforced  In  courts  of  equity;  conns 
cannot  be  transformed  Into  tax  collectors. 
In  ^>eaklng  of  the  power  of  th»  diancellor 
in  a  similar  case,  this  court  said:  Because 
"the  remedy  had  been  suspended  by  reason 
of  the  failure  or  refusal  of  thoss  Uviug  with- 
in the  precinct  to  accept  the  office,  [meaning 
the  office  of  tax  collector,]  or  bad  been  tem- 
porarily obstructed  by  reason  of  a  defect  In 
the  law  imder  which  the  coUecUon  was  to 
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be  mad«,  did  not  enlarge  (he  JariS'llcHcn  of 
the  chancellor,  or  confer  upon  blm  the  ex- 
ercise of  such  an  extraordinary  power."  Mc- 
Lean County  Precinct  v.  Deposit  Bank  of 
Otvensboro,  81  Ky.  264.  To  the  sama  effect 
are  the  decisions  of  this  court  In  Jolmston 
T.  City  of  LonlsTlIle,  11  Bush,  627,  and  I'en- 
nington  v.  Woolfolk,  79  Ky.  13.  These  pow 
<»rB  and  dntles  bekmg  exclusively  to  the  leg- 
laZatlre  department  of  the  govemmenr,  and 
tbtdr  exercise  by  the  execntive  or  judicLuy 
departments  would  be  subrersfve  of  the  fun- 
damental principles  of  our  wganic  law.  Soc- 
tloo  2.  art.  1,  Const  Ky.  The  Judii^ment  sn»- 
talnlng  the  demurrer  and  •llamisslnjc  the  pe- 
tition   li  affirmed. 


FTRST  NAT.  BANK  OF  COVINGTON  t.  D. 

KBEFBB  MILLING  CO.  et  si. 
<Conrt  of  Appeals  of  Kentucky.  Oct  SI,  1888.) 
AssiGNvaMT  roB  Benbvit  or  Creditors  —  At- 

TACHMBNT— PhIORITT— UNLAWTOL  LOAN. 

1.  Though  Gen.  St  e.  24,  S  10,  proTides 
that  no  deed  of  trust  or  mortgage  conveying  a 
legal  or  equitable  title  shall  be  valid  against 
creditors  until  acknowledged  and  lodged  for 
record,  a  general  assignment  for  benefit  of 
creditors,  duly  executed  and  delivered  to  the 
assignee,  vests  in  him  an  equitable  title,  thoiKh 
not  yet  recorded;  and  a  creditor  then  attach- 
ing acquires  only  an  equitable  right  to  whieh 
an  equity  prior  in  point  of  time  is  superior. 

2.  A  bank  loamng  a  corporation  more  mon- 
ey than  the  tatter's  recorded  articles  empower 
it  to  borrow  does  so  at  its  peril,  and  Its  claim 
against  the  assignee  will  be  allowed  only  to  the 
amount  which  ue  corporation  was  entitled  to 
borrow. 

Appeal  from  chancery  court  Kenton  coun- 
ty. 

"To  be  officially  reported." 

Action  and  attachment  by  the  First  Na- 
tional Bank  of  Coylngton  against  the  D. 
Keefer  Milling  Company  and  others  on  mon- 
ey demands.  Judgment  for  defendants. 
Plaintiff  appeals. 

J.  F.  &  O.  H.  Flak,  for  appellant  James 
P.  Torvln  and  deary  &  Hamilton,  for  ap- 
pellees. 

LEWIS,  J.  Prior  to  December,  1888,  the 
D.  Keefer  Milling  Company,  Incorporated  un- 
der cbapter  5S,  Gen.  St,  of  which  D.  Keefer 
was  president  and  principal  stockholder,  had 
done  a  large  and  apparmtiy  profitable  busi- 
ness; but  by  reason  of  the  fraudulent  con- 
duct at  George  M.  Keefer,  a«Hi  of  the  presi- 
dent and  secretary  of  tiie  company,  in  dls- 
coontlng  and  receiving  from  the  First  Na- 
tiooal  Bank  proceeds,  amounting  to  a  large 
sum,  ci  drafts  purporting  to  have  been  drawn 
tff  the  company,  with  which  he  fled  the 
state,  it  was  rendered  insidvent  and  Decem- 
ber 31,  1888,  a  meeting  of  its  directors  and 
stockholders  was  held,  when  a  deed  of  as- 
signment was  directed  made,  and  was  exe- 
cuted try  D.  Keefer,  the  president  Bat, 
without  ddivering  the  deed  to  the  assignee. 


D.  Keefer,  with  hope  and  purpose  of  con- 
tinuing the  business,  proposed  an  arrange- 
ment with  the  First  National  Bank  of  Cov- 
ington whereby  his  wife  was  to  furnish  n 
large  sum  of  money  to  enable  the  company 
to  eventually  i>ay  its  debts,  and  the  banlc 
was  to  advance  a  considerable  sum  to  aid 
In  carrying  on  the  business  in  the  mean  time, 
about  $14,000  of  which  was  actually  paid. 
That  arrangement  was  not  however,  fully 
carried  out  because  D.  Keefer  died  January 
6,  1889;  and  January  7,  1889,  the  First  Na- 
tional Bank  of  Covington  brought  an  ac- 
tion against  the  D.  Keefer  Milling  Company 
for  judgment  on  numerous  demands,  aggre- 
gating about  $77,000,  seeking  and  obtaining 
at  the  same  time  an  attachment,  for  the  sec- 
ond class  of  causes  provided  In  section  194, 
Civil  Code.  It  appears  plaintiff's  petiticn 
was  filed  in  the  clerk's  office,  and  the  attach- 
ment issued  and  placed  In  the  hands  of  the 
sheriff,  at  1:15  o'clock  P.  M.;  but  the  evi- 
dence shows  that  there  was  on  the  same  day 
a  meeting  of  stockholders  of  the  D.  Keefer 
Milling  Company,  by  whom  W.  S.  Keefer 
was  riected  president  In  place  of  O.  Keefer, 
deceased,  and  a  resolution  passed  for  execu- 
tion of  a  deed  of  assignment  for  benefit  of 
(creditors;  and  in  pursuance  thereof  a  sec- 
ond deed  was  executed  and  aclmowledged 
by  W.  8.  Keefer,  president,  and  the  secre- 
tary of  the  company,  and  ddivered  to  the 
assignee  about  9  o'clock  A.  M.,  but  the  as- 
signee, B.  F.  Gnudanl,  did  not  lodge  the  deed 
for  record  until  2:46  o'clock  P.  M.  of  the 
same  day,  withholding  it  to  await  the  result 
of  a  meeting  with  the  president  and  directors 
of  the  Fltst  National  Bank  of  Covington, 
which  It  appears  was,  on  January  6th,  the 
day  of  D.  Keefer's  death,  agreed  to  be  held 
on  January  7th.  Subsequently,  a  second  ac- 
tion was  instituted  by  the  bank  and  another 
attachment  obtained,  which  was  ccmsoUdated 
and  tried  with  the  first;  but  upon  final  hear- 
ing both  attachments  were  discharged,  the 
deed  of  assignment  adjudged  valid  and  ef- 
fectual, and  proceeds  of  property  conveyed, 
amounting  to  about  $80,000,  directed  to  be 
distributed  and  paid  pro  rata  to  creditors 
of  the  D.  Keefer  Milling  Company,  only  the 
amount  of  |S0,000'  of  the  $77,000  claimed  by 
the  First  Natl<»ial  Bank  being,  however,  ad- 
Judged  to  be  thus  ratably  paid. 

The  first  question  naturally  arising  is 
whether  tiie  deed  of  assignment  Is  effectual 
for  any  purpose.  There  Is  no  evidence  that 
it  was  executed  with  any  other  intention  on 
part  of  the  grantors  ttian  to  thereby  se- 
cure a  fair,  legal,  and  Just  distribution  of 
the  estate  of  the  D.  Keefer  Milling  Company, 
then  insolvent  among  all  Its  creditors.  Nor 
do  we  think,  as  counsel  argues,  the  deed  is 
invalid  by  reason  of  the  want  at  authority 
in  W.  S.  Keefer  to  make  It  as  president; 
for  the  evidence  shows  there  was  a  regular 
Section  by  the  stockhcdders,  and  he  was 
duly  chosen.     Moreover,   the   summons    <m 
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ylalntUTa  petition  was  serred  oo,  and  a  copy 
of  the  order  of  attachment  was  deUvered  taj 
the  alieriff  to,  W.  S.  Keefer,  as  president 
of  the  dafeikdaat,  which  it  is  to  be  presumed 
was  done  by  direction  of  the  plaintlil.  As 
the  second  action  was  not  commenced  until 
after  the  deed  was  lodged  for  record,  clear- 
ly the  attachment  in  tltat  case  canuot  pre- 
ralL  The  reuaoa  stated  by  tb*  lower  court 
for  disdiarglug  the  attachment  iaaaed  In  the 
first  action  is  that  although  defendant  did 
not,  as  stated  in  the  petition,  hare  property 
la  this  state  subject  to  execution,  or  not 
enough  thereof  to  satisfy  the  plaintiff's  de- 
aoand,  tlie  coUectlan  of  it  would  not,  as  al- 
leged, have  tieen,  In  meoabig  of  section  194, 
Civil  Code,  eBdaogered  by  delay  In  obtaining 
judgment;  or  a  return  of  "No  pr(^>erty 
foond."  Aooordlng  to  the  language  there 
ased,  tiw  single  fact  tbat  a  defendant  has 
iu>  propesly  in  this  state  subject  to  execu- 
tiMi,  or  not  enough  thereof  to  satisfy  the 
iriaintUTs  demand.  Is  not  sufficient  to  author- 
iu  an  attacboiimt;  but  the  additional  and  in- 
dependent fact  that  the  collection  of  the  de- 
■load  will  be  endangered  by  delay  in  obtain- 
ing judgment,  or'  a  return  of  "No  property 
found,"  must  also  be  alleged  and  ahown. 
It  waa,  It  is  true,  held  in  Bordett  y.  PhilUpe. 
78  Ky.  246,  that  the  two  facts  are  ooncom- 
itant,  and  the  latter  followed  as  a  cimse- 
iiuefioe  of  the  former;  iMt  In  Francis  t. 
Burnett,  81  Ky.  30,  the  ruUng  In  which  is 
adhered  to,  it  was  Iwld  that  the  legislature 
evidently  Intended  the  latter  to  have  an  in- 
dependent meaning,  and  that  It  did  not  al- 
ways or  necessaiUy  follow  that,  because  the 
drfeadant  did  not  have  property  enou^  sub- 
ject to  executim  to  satisi^  plalnUlTs  de- 
■laad,  the  coUeetioa  «<  it  would  be  en- 
tengered  6y  delay  in  obtaining  judgment,  or 
a  retom  of  "No  property  found."  But  wheth- 
er the  plaintiff  in  this  case  did  actually  show 
existence  at  botb  facts  we  need  not  oob- 
sider,  becaoae  the  Judgment  appealed  from 
ran,  and  ought  to^  be  affirmed  upon  another 
l^ound. 

The  deed  at  oaslgmnent  having,  as  we 
think,  been  cleoriy  executed  with  no  fraud- 
akvit  intent,  the  contest  is  between  the  First 
Natieoal  Bank  of  Covington,  seeking  in  virtue 
«C  attachoMnt  to  absorb  the  entire  estate  of 
the  Insolvent  company,  and  other  creditors, 
rlalminc  under  the  deed  a  pro  rata  distribu- 
tion, as  provided  by  statute.  Section  10, 
e.  2i,  Qen.  St.  Is  as  follows:  "No  deed  of 
trast  or  mortgage  conveying  a  legal  or  equi- 
table title  to  real  or  personal  estate  siiall 
%e  valid  against  a  purchaser  for  a  valuable 
consideration,  without  notice  thereof,  ae 
against  creditors,  imtll  sudi  deed  siiall  be 
acloaowledged  or  proved  according  to  law, 
sad  lodged  for  record."  The  evidence  shows 
tta  deed  of  asidgnmeat  was  duly  executed, 
adaaowledged,  and  delivered  to  the  assignee, 
and  he  thvs  acquired  an  equitable  title  to  the 
estate  before  plalntilf  oommenced  its  action 


or  the  order  of  attachment  waa 
as,  according  to  repeated  deeWeaa  of  thic 
court,  a  creditor  acquires  by  attachment  only 
a  Hen  upon,  or  un  equitable  right  to,  prop- 
erty levied  on,  it  necessailiy  foUowv  Hut 
we  have  la  this  case  simply  a  contest  lie- 
tween  equities;  and,  applying  the  doctriae 
that  in  SDCh  state  of  case  the  equity  «1dcfe 
is  prior  tn  time  most  prevail,  tlierB  is  ■» 
other  alternative  bnt  to  decide  that  tiM  deed 
ot  assignment  in  this  ease  prevaHa  agatawt 
the  attadiment  Snch  Itaa  been  the  eon- 
stmction  and  application  so  often  gfvea  by 
OUs  ooort  to  the  statnte  qiaoted  that  It  is 
needless  to  ejax  cite  the  cases. 

It  appears  that  there  was  In  tke  aitld«t 
incorporating  the  D.  Keefer  MiUlng  Company 
a  provision  that  the  company  should  not,  in 
any  event,  incur  any  liability  or  indebted- 
ness in  the  aggregate  in  excess  of  one-half 
its  capital  stodc  b<»m  fide  suliscribed,  wliidi 
was  $60,000.  The  articles  of  incorpocatlM 
were,  as  required  by  statute,  recorded,  and. 
independent  of  presumed  notice  by  First  Na- 
tional Bank  of  Covington  of  the  provision 
in  re^pard  to  the  limit  «t  Indebtedness  the 
D.  Keefer  Milliug  Oompany  was  empowered 
to  contract,  it  Is  a  welteetded  rule  that  a 
person  dealing  with  a  oocporation  must  at 
his  peril  take  notice  of  its  charter  or  actidcs 
at  incorporutloa.  See  2  Mw.  Priv.  Corp. 
a  581,  592.  Whether,  If  fliis  was  sbnplr 
a  contest  between  the  bank  and  milling  oom- 
pany,  violation  and  diarecaid  of  tlie  prori- 
sion  of  the  artides  of  Inoorpoiatloa  wwdd 
l>e  a  sufficient  defense,  we  need  not  deter- 
mine. But  the  enforcement  of  that  provi- 
sion is  demanded  by  the  assignee  for  bene- 
fit of  other  creditors,  who  liad  been  preju- 
diced by  the  unauthorised  and  illegal  deal- 
ing of  the  bank  with  an  unfnlthfnl  officer  of 
the  milling  company,  whereby  its  insolvency 
waa  precipitated.  It  not  actually  cansed;  and 
in  such  case  a  participant  In  the  frandident 
transaction,  not  other  innocent  creditorg. 
should  suffer.    TSie  JadgoMnt  la  affirmed. 


SLOAN  V.  COMMONWEALTH.  • 

(Court  of  Appeals  of  Kentucky.    Nisv.  2, 1893.) 
Massladohtbii— AcoBssoKT — ScPFiciasov  or  Ev- 

IDBirCE. 

A  finding  tkot  accused  was  acoeaaoT  t* 
the  killing  of  deceased,  and  guilty  of  msjt- 
slaughter,  was  warranted  by  evidence  which 
showed  that  deceased  and  a  friend  went  to 
the  boose  of  accused  to  iday  csids  wttfa  ac- 
cused and  D.;  that,  while  there,  notes  pamti 
between  deceased  and  a  wotnan  with  wham  D. 
was  criminally  intimate;  that  D.  and  accoscd 
went  ont  of  the  house  for  a  few  minutes:  tint, 
on  their  return,  D.  got  into  trouble  with  de- 
ceased's friend,  knocked  him  down,  ghat  hin 
wlUle  down,  and  thea  shot  deceased;  tfaat, 
when  the  trouble  began,  accused  rnshc-i  np- 
■tairs,  got  his  gun,  returned,  and  would  have 
shot  deceased,  luat  was  piavented  by  the  vs- 
mao;  that  d«eeaaed  reqeestod  accused  not  to 
shoot,  as  he  was  already  killed;  and  that  ac- 
cused said  he  would  not  hurt  him,  and  left  the 
house  with  D. 
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Appeal  from  drcoit  court,  Jotanson  countj. 
"Not  to  be  offieiany  reported." 
Andy  Slotm  was  convicted  of  manslaugli- 
ter,  and  ^tpeals.     Affirmed. 

Stewart  &  Stewart,  for-appeUiint  W.  J. 
Hendrldc,  for  tlie  Commouweulth. 

BBNNEar,  C.  J.  Oue  evening,  like  and 
Cunniivgham  went  to  tixe  boose  of  the  ap- 
pellant to  bave  a  social  game  of  cards  with 
the  appellant  and  one  Draughan,  who  was 
staying  with  the  appellant;  and  also  a  Mrs. 
Smith  was  staying  there,  and  with  whom 
Draughan  was  evidently  a'imimtUy  intimate. 
There  were  facts  before  the  jury  to  the  ef- 
fect that  Ciumingbam,  during  the  evening, 
was  writing  notes  to  Mrs.  Smith,  and  hund- 
ing  them  to  her  across  the  table,  and  that 
sbe  was  responding.  That,  a  short  time  be- 
ftwe  the  difficulty  occurred,  appellant  and 
Draughan  went  out  of  the  house  together, 
and  remained  out  about  10  minutes.  That 
they  returned,  and  Draughan  wrote  Ounnlng- 
ham's  name  so  as  to  give  It  a  vulgar  sound, 
and  handed  it  to  Bice  to  read,  and  Rice  said 
that  that  was  an  Insult  to  any  man;  and 
some  say  that  Rice  struck  Draughan,  but 
he  says  he  did  not,  but  that  Draughan  ao- 
coaed  him  of  striking  him,  and  then  Imocked 
him  down,  and  shot  him  while  down,  and 
then  he  turned  and  shot  Chmalngitam,  who 
was  in  his  seat,  and  resting  his  head  on  the 
table,  and  was  taking  no  part  whatever  in 
the  difficulty,  lliat  the  appellant,  who  was 
sitting  down  at  the  time  the  trouble  com- 
meooed.  rusbcd  upstairs,  and  got  his  gun, 
and  retm-ned  immediately  with  the  gun  p«re- 
sented  at  Cunningbam,  and  would  liave  shot 
him,  but  was  prevented  by  Mrs.  Smith  and 
Mrs.  Sloan.  That  Onnnin^am  asked  him 
not  to  sboot  hiiB,  as  ba  was  already  killed. 
Ue  then  said  he  would  not  hurt  him,  and 
went  out  of  the  house  with  Draughan,  threat- 
ening to  kill  Rice.  Tliat  he  mocked  Mrs. 
Cunningham,  the  mother,  who  had  arrived, 
and  was  weeping.  That  he  then  took  Cnn- 
nlngbam's  cap,  and  he,  Draughan,  and  Mrs. 
Smith  ran  away.  Notwithstanding  the  evi- 
dence for  the  appellant,  the  Jury  found  him 
gnllty  of  the  crime  of  manslaughter,  and 
fixed  his  confinement  In  fte  penitentiary  for 
the  term  of  two  years. 

It  seems  to  us  that  the  jury  was  author- 
ised to  believe  that  Draughan  became  offend- 
ed at  Cmmlngham's  conduct  with  the  wo- 
man, and  was  detei-mined  to  have  a  row 
with  bim,  and  that  tiie  appellant  was  to 
stand  by  bim.  Besides,  It  Is  so  well  settled 
that  this  coort,  tn  criminal  cases,  can  only 
reverse  fOr  errors  of  law  occurring  on  the 
trial  that  are  prejudicial  to  the  substantial 
rigbts  at  the  accused,  that  to  reargue  it 
wofild  be  time  thrown  away.  The  instrac- 
tions  given  were  dearly  cwrect,  and  covered 
the  whole  case.  The  appellant  was  not  ac- 
cused of  dcrfng  the  shooting,  but  only  aiding 
and  abetting.  The  evidence  as  to  the  dying 
declaratioa  was  clearly  sufficient  to  admit 


ttie  dedaration.  We  adhere  to  the  rale  that 
one  assaulted  in  fata  own  bouse  is  not  boand 
t»  retreat,  in  order  to  avaU  himself  of  the 
law  of  self-defense,  bnt  ttie  appellant  was 
not  assailed  in  Ms  own  bonse.  On  the  cob- 
tntry,  he  was  tbe  assailant.  The  judgment 
is  affirmed. 


MALONB  T.  CONN  et  aL 

AMBS  V.  SAMB. 

CConrt  of  Appeals  o<  Kentneky.  Oct.  81, 1893.> 

Partitioi«  Balb— Pkooeidirs  bt  Live  TmABT — 

iNTAK*  ELSMAIHOBB-MBir. 

Cods,  I  480,  providiiw  that  a  vested  «»■ 
tate  in  realty  jointly  owned  mar  be  mM  in  aa 
notion  brought  by  one  of  the  joint  owners  if 
tlie  share  of  each  owner  i>e  worth  less  thaa 
$100,  or  If  the  estate  tie  in  possession,  and  th» 
property  cannot  be  divided  withwrt  materially 
impairing  its  valae,  does  not  aiitboriss  a  aalk 
in  an  action  brought  for  the  purpose  by  tlw 
owner  of  a  life  estate  against  tiie  infant  r*- 
Biaindervmen. 

Appeal  from  cbanceiy  conrt,  LonisvfDs 
county. 

"Not  to  be  offldally  reported." 

Actions  by  J.  In,  Cbnn  and  others  against 
Thomas  Malone,  and  by  the  same  jdalntlffii 
against  John  W.  Ames.  BVom  a  jndgmeat 
for  defendant  in  eadi  action,  plaintiffs  ap- 
peaL    Reversed. 

BulUtt  &  Shldd  and  a  U.  Undaay,  foe 

appellants.   John.  S.  Jadcman,  for  ajipelleea 

PRTOR,  J.  These  cases  involve  the  same 
question,  and  are  considered  together.  Tbess 
were  actions  bdow  to  enforce  the  execntloa 
of  contracts  for  the  sale  of  realty,  by 
'wlilch  the  vendors  bound  ttiemselres  ts 
make  a  good  title.  Tbe  defense  is  a  want  of 
title  in  the  vendor,  or  sndi  a  title  as  the 
purdtaser  should  not  be  required  to  accept 
Mrs.  Wlnstanly  owned  this  land  In  fee,  and. 
dying,  the  land  descended  to  her  fonr  chil- 
dren, two  of  whom  are  now  infanta  Her 
husband,  the  father  of  these  children,  became 
tenant  by  the  curtesy.  He  held,  therefore,  as 
estate  for  life,  witti  remainder  to  the  chil- 
dren. Wlnstanly  qualified  as  guardian  ot  the 
diildren,  and  filed  an  action  in  the  law  and 
equity  court  of  the  city  of  LonisvOle,  ask- 
ing to  have  the  realty  sold,  alleging  that  the 
owners  Ind  a  vested  estate  in  jwssessloa, 
were  joint  tenants,  and  the  pr<H)erty  couM 
not  be  divided,  etc.,  filing  the  evidences  of 
titla  There  was  no  ^ort  to  have  the  estate 
or  Its  proceeds  reinvested,  en*  a  bond  execut- 
ed for  that  piurpose,  as  provided  by  sectlja 
4M  of  the  Code,  bnt  tbe  parties  proceeded  ts 
sell  under  section  ^0,  upon  the  Idea  that  the 
remaindermen  were  In  the  possession,  and 
were  holding  as  joint  tenants.  Tb«e  was 
no  surrender  of  the  life  estate,  by  wbidi  that 
Interest  was  merged  in  the  remainder;  on 
the  contrary,  the  value  of  the  life  estate  was 
deducted  from  the  purdiase  price.  The  fa- 
ther and  guardian  became  tbe  purchaser, 
and,  It  Is  manifest,  held  by  bis  purchase  a» 
trustee  for  his  children.     But  whetber  subss- 
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quent  pnrctiaaers  would  be  aaectea  wltb  BOtloe 
by  reason  of  the  Judicial  proceedings  presents 
:i  very  diSerent  question,  as  ttie  chancellor 
might  authorize  or  sanction  the  purdiase  by 
the  guardian  when  for  the  benefit  of  his  waroa. 
In  this  case  the  life  tenant  is  proceeding 
Msrnlnst  tile  remainder-men,  and  the  chancel- 
lor derives  his  power  to  sell  the  estate  of 
these  infants  from  the  statute.  Its  prori- 
sions  must  be  substantially  followed.  Sec- 
tion 401  provides  the  manner  in  which  a  re- 
version or  remainder  interest  may  be  sold 
belonging  to  Infants.  The  owner  of  the  par- 
ticular estate  may  Institute  the  proceedings 
against  those  in  remainder,  or  the  remainder- 
men against  the  life  tenant;  but  the  prop- 
erty must  be  sold  for  investment  in  ottkse 
read  estate.  Ttiis  Is,  therefore,  not  a  pro- 
ceeding under  section  491.  Section  400  pro- 
vides that  a  vested  estate  in  realty  Jointly 
owned  may  be  sold  by  order  of  a  court  of 
equity  If  the  share  of  each  owner  be  worth 
less  than  $100;  and,  secondly,  if  the  estate 
be  in  pofisessi<«,  and  cannot  be  divided  with- 
out materially  impairing  its  value,  or  the 
value  of  the  plaintiff's  Interest  therein.  This 
statute  applies  only  to  estates  in  possession 
by  those  holding  Jointly,  and  cannot  be  held 
to  apply  in  cases  where  the  possession  is 
with  the  particular  estate,  or  the  estate  tot 
life.  Nor  will  the  court  construe  the  stat- 
ute as  permitting  the  Ufe  tenant  to  surr»ider 
the  possession,  and  vesting  it  in  the  remain- 
der-men, by  merely  asking  that  his  Ufe  es- 
tate be  sold;  for,  if  this  can  be  dcae,  thero 
Is  no  necessity  for  section  491,  as  in  every 
instance  where  parties,  when  the  owner  of 
the  particular  estate  saw  proper,  or  the 
gtiardlons  of  the  Infants,  a  petltlwi  could  be 
filed,  and  the  land  sold  under  section  490, 
>vlthout  making  any  investment  for  the  in- 
fants out  of  the  proceeds.  Section  491  was 
evidently  enacted 'to  protect  Infant  remain- 
der-men, and  section  490  to  give  relief  to 
Joint  tenants  in  possession  when  the  land 
cannot  be  divided  without  materially  injur- 
ing the  parties  In  interest  This  court  has 
placed  a  libenol  construction  on  these  stat- 
utes, with  a  view  of  upholding  sales  where 
purchases  had  been  made  in  good  faith,  and 
the  interest  of  Infants  benefited  by  a  sale 
under  them;  but  to  permit  the  Ufe  tenant 
to  proceed  as  in  this  case  would  be  to  disre- 
gard the  plain  letter  and  meaning  of  the 
two  sections.  The  case  of  Power  v.  Power, 
(Ky.)  16  S.  W.  Rep.  523,  was  not  a  construc- 
tion of  this  sectlCMi,  the  court  holding  ouly 
that  the  widow  acquired  the  title  by  virtue 
of  the  assignment,  and  not  before.  The  title 
vests,  in  such  a  case,  in  the  heirs,  subject  to 
the  widow's  right  of  dower,  and  there  the 
title  remains  until  dower  is  assigned.  Says 
Mr.  Minor,  in  his  Institute:  "There  Is  a  radi- 
cal differoice  between  a  right  of  dower  and 
an  estate  by  the  curtesy.  The  latter  takes 
effect  as  a  freehold  estate  immediately  on 
the  death  of  the  wife.  On  the  oth«r  hand, 
dow»  is  not  in  any  sense  an  estate  untU 


assigned."  11  Minor,  Inst  157.  This  Is  the 
common-law  rule,  the  widow  not  being  vest- 
ed with  the  title  or  tlii^  possession.  She  had 
no  legal  s^in  «:  rit^i  of  entry  nntfl  dower 
is  assigned.  2  Sci^b.  Dower,  27.  Whether  or 
not  this  right  of  entry  Is  affected  by  oar 
statute  is  not  necessary  to  determine,  as  It 
Is  plain  the  vested  interest  in  remainder 
without  the  possession  did  not  authorize  the 
sale  under  section  400.  In  the  case  of  Kean 
V.  Tilford,  81  Ky.  600,  where  the  parties 
held  as  tenants  In  common,  their  sevenil  in- 
terests being  different,  this  court  hdd  that 
as  the  parties  before  the  court  all  owned 
the  realty,  the  mere  fact  of  one  Interest  be- 
ing greater  than  another  did  not  prevent  tbe 
sale  under  the  statuta  There  may  not  be  a 
unity  or  equality  of  interest,  but  where  the 
parties,  plalntlfTB  and  defendants,  all  own  the 
estate,  and  are  in  the  possession,  the  ttd 
that  one  of  the  unities  required  to  create  a 
Joint  tenancy  at  the  comm<ni  law  is  absent 
will  not  preclude  a  sale  under  the  statute 
It  foUows  that  the  title  exhibited  to  not 
such  as  the  cbanc^or  should  require  the 
appeUees  to  accept.  Reversed,  and  remand- 
ed for  proceedings  consistent  with  this  opin- 
ion. 


McDonald  v.  hookqr. 

(Snpreme  Ootirt  of  Arkansas.    Oct  21,  1883.1 

Appeal  —  Aotiok  to  Esta^blish  Trust  —  Decbei 
FOR  Vbndor'8  Lien — MoDinc^Tiox. 
Where  one  has  proaecnted  an  action  to 
have  a  trust  declared  in  land,  she  cannot  oa 
appeal,  after  reversal  of  a  favorable  decreak 
have  a  decree  therein  to  enforce  a  vendor's  lien 
on  the  theory  of  a  aalew 

Motion  to  modify  decree.   Denied. 

For  former  report,  see  22  S.  W.  Rep.  6H. 

Sanders  &  Oockrlll,  for  appeUee^  an  motioD 
to  modify. 

HUGHES,  X  This  action  was  brooj^t  by 
the  aiw^ee  to  have  the  appelant  declared  a 
trustee  as  to  land  conveyed  by  appellee's 
grandfather  to  the  appelant  ^  absohiie 
deed  redtlng  a  oonsideratlcHi  of  $8,000,  whlcii 
the  evidence  in  the  case  showed  had  never 
been  paid.  The  court  bdow  rendered  a  de- 
cree tor  the  appeUee,  which,  upon  appeal  to 
this  court:,  was  reversed,  upon  the  ground 
that  there  was  no  written  evidence  at  tbe 
creation  or  declaration  of  a  trust  and  that 
an  express  trust  could  not  be  created  or  de- 
darcd  In  any  other  way  than  In  writing, 
that  express  trusts  not  in  writing  are  within 
the  statute  of  frauds,  and  void.  22  S.  W- 
Rep.  655.  A  motion  for  a  rehearing  and  a 
modification  of  the  decree  is  filed,  in  which 
the  appeUee  seda  to  eaforoe  the  vendoi'i 
lien  for  the  purchase  maaesy,  which  wai 
never  paid.  The  suit  was  brooi^t  to  es- 
tablish a  trust,  and  not  to  enforce  a  vendor'i 
Uen,  and  the  pleadings,  evidence,  and  argu- 
ment in  the  cause  were  aU  directed  sc^ely  t» 
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the  qoestioii  wtaetber  there  was  a  trust. 
>Iothliig,  prior  to  the  tOag  of  this  motion, 
was  said  atxmt  a  yendor's  lien  In  the  caw, 
and  no  issue  as  to  the  existence  of  sucb  a 
Uen  was  made.  The  contention  that  there 
was  a  trust  is  not  OMisistent  with  the  con- 
t»itloa  tbat  there  was  a  sale  and  a  yendor's 
iioi  for  purchase  money.  The  appellee 
prosecuted  her  suit  to  establish  a  trust  alone, 
-.uMl,  haying  failed  in  this,  seeks  to  haye  a 
vendonr's  Uen  eoforoed.  It  is  said  "that  one 
-vrho,  without  mistake  induced  by  the  oppo- 
site party,  has  taken  a  particular  position, 
deliberated,  in  the  course  of  a  litigation, 
must  act  consistently  with  It;  one  cannot 
play  fiast  and  loose."  Blgelow,  Estop,  p. 
717;  Pickett  V.  Bank,  32  Ark.  348;  MUIington 
•V.  mil,  47  Arte  308,  1  8.  W.  Rep.  547;  Rail- 
way Oo.  y.  McCarthy,  96  U.  8.  267.  This  is 
no  aittitraiy  rule,  but  is  one  demanded  by 
the  yery  object  of  conrts  of  Justice.  Bigelow, 
estop,  p.  722.     The  motion  is  denied. 


JONSS  y.  IfALYRRN  LUMBER  00. 
-{Supreme  Conrt  of  Arkansas.    Oct.  21,  1888.) 

INJVRT  TO  EMPLOTS  —  DXFEOTIVE  MaCHINBBT  — 

Hmohiavsas  —  Evidexce  —  Isstbuctioss  —  Im- 
PSACHme  Witness — Harmlesa  Erkor. 

1.  Exclusion  of  evidence  is  harmless  error 
where  there  la  other  uncontradicted  testimony 
to  the  same  effect. 

2.  In  an  action  by  an  engineer  against  his 
-emirfoyer  for  injuries  from  t£e  explosion  of  a 
ttWM',  plaintiff  introduced  evidence  that  the 
hammer  test  used  by  defendant  in  trying  the 
Ixkler's  strength  was  not  effective,  or  the  test 
■nsoally  applied.  Held,  that  evidence  in  rebuttiil 
that  the  hammer  test  was  the  one  generally 
used  by  mill  men  in  the  vicinity  was  admissi- 
ble  to  show  ttat  it  was  the  test  usually  em- 
ployed by  persons  operating  similar  machinery. 

3.  Evidence  that  a  certain  company  used 
the  test  was  inadmissible,  it  having  no  tendency 
to  prove  the  nsual  and  customaiy  test. 

4.  A  witness  cannot  be  impeached  by  the 
contradiction  of  immaterial  statements. ' 

6.  An  instruction  that,  in  ord»  to  find  for 
plaintiff,  the  Jury  mnst  be  satisfied  by  a  pre- 
ponderance of  the  evidence  that  the  boilw  was 
unsafe,  that  defendant  might  have  known  this 
by  ordinary  diligence,  and  that  plaintiff  was 
free  from  contribntory  negligence,  is  erroneous, 
as  oompelling  plaintill  to  prove  the  absence  of 
contribntory  negligence. 

Appeal  from  circuit  court,  HtA  Spring 
county;   Alexandra*  M.  Duffie,  Judge. 

Action  by  Ed.  Jones  against  the  Malvern 
liOmber  Company.  Judgment  for  defend- 
ant.    Plaintiff  appeals.    Reversed. 

Wood  &  Henderson,  for  appellant  N.  B. 
RldimMid  and  Sanders  &  Watkins,  for  ap- 
pdlee. 

MANSFIEU),  J.  This  was  an  acUon  to  re- 
cover damages  for  a  personal  Injury  received 
by  the  appellant  while  he  was  running  an 
engine  for  the  appellee  on  a  tramway  used 
for  carrying  logs  to  its  lumber  miU.  The  in- 
Jury  was  inflicted  by  the  explosion  of  the 
engine's  boiler,  and  the  complaint  alleged 
♦hat  the  explosion  resnltod  from  the  appel- 


lee's negligence  in  using  a  defective  boiler. 
This  allegation  was  denied  by  the  answer, 
which  charged  that  the  explosion  was  caused 
by  the  appellant's  own  negligence. 

A  short  time  before  the  accident  the  boiler 
was  repaired  by  Joseph  WUbert,  a  machinist, 
who  WHS  not  In  the  appellee's  service,  but  was 
sent  by  his  employers  at  the  appellee's  re- 
quest to  do  the  work,  and  performed  it  un- 
der the  direction  of  W.  B.  Loyell,  the  lumber 
company's  master  me<^nlc  On  the  trial 
WUbert  was  sworn  as  a  witness  toe  the  ap- 
pellant, and  testified  that  at  the  time  be  re- 
paired the  boiler  he  declared  it  unsafe.  Sub- 
sequently the  appelant  caUed  John  Smith, 
by  whom  he  offered  to  proye  ttiat  he  heard 
WUbert  make  the  declaration  referred  to, 
but  the  court  excluded  Smith's  testimony. 
This  ruling  was  not  prejudicial  to  the  ap- 
pellant for  the  reason  that  the  evidence  It 
excluded  related  to  a  fact  already  before  the 
Jury  in  the  testimony  of  WUbert  himself, 
whose  statement  that  he  made  the  declara- 
tion at  the  time  fixed  by  Smith  was  uncon- 
tradicted. 

It  was  shown  that  th*  only  tests  of  the 
boiler's  str^igth  made  after  It  was  re- 
paired were  made  by  sounding  Its  rivets  and 
braces  wlUi  a  hammo-,  and  by  the  pressure 
of  steam  raised  for  that  purpose;  and  testi- 
mony was  adduced  by  the  i^aintiff  to  iH-ove 
that  the  "hammer  test"  was  not  effective, 
and  was  not  the  test  usually  applied.  lu 
rebuttal  the  defendant  Introduced  J.  A. 
Bratt,  a  person  engaged  in  the  mlUing  busi- 
ness, and  asked  him  what  tests  the  mUl  men 
of  the  vicinity  generally  applied  to  the  steam 
boUers  used  In  their  business.  The  question 
was  objected  to,  but  the  court  permitted  the 
witness  to  answer,  and  he  stated  that  the 
"hammer  test  was  the  one  usually  appUed, 
so  far  as  he  knew."  The  defendant's  duty 
to  Its  servants  did  not  require  it  to  resort  to 
lujusual  or  impracticable  tests,  and  we  think 
tliu  question  was  proper  as  eUcIting  evidence 
tending  to  show  that  one  of  the  tests  ap- 
plied by  the  company's  master  mechanic 
was  that  usually  employed  by  persons  en- 
gaged In  operatiag  sImUar  machinery.  Rail- 
road Co.  v.  AUen,  78  Ala.  504;  Railroad  Co. 
V.  Huntley,  88  Mich.  637.  If  the  answer  was 
regarded  as  objectionable  on  the  ground  that 
it  did  not  disclose  tlie  extent  of  the  witness' 
knowledge  of  the  subject,  the  plaintiff  should 
have  moved  to  exclude  it,  or  Insisted  upon  a 
more  definite  statement. 

But  the  court  erred  in  permitting  Ryan  to 
testify  that  the  "hammer  test"  was  used  by 
the  Hot  Springs  RaUroad  Company,  for  the 
practice  of  a  single  company  had  no  tendency 
to  prove  the  usual  and  customary  test. 

So,  also,  the  testimony  of  LoveU  as  to  acts 
of  negligence  committed  by  the  plaintiff  in 
running  the  eng;Ine  prl<w  to  the  day  of  the 
explosion  was  iminroperly  admitted.  Tbe  vdt- 
ness  did  not  state  when  the  acts  6ccurred, 
and  It  does  not  otherwise  appear  that  ihey 
had  any  relevancy  to  either  of  the  questions 
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wbldi  the  Jury  bad  to  dadde.  lUilway  Co. 
T.  GiOtaAlw,  4B  Ark.  473,  3  &  W.  B«p.  808. 
It  is  suboutted  tbat  tb.^  were  oompetent, 
because  tbey  coatradicted  a  statement  pre- 
vioofily  made  by  the  plaintUt  as  a  witness 
In  his  own  bebaU.  But  that  Bta^uent  was 
itself  Diade  wltb  refereaoe  to  a  matter  en- 
tirely Immatftilal,  and  tbe  plaintiff  eonld 
not  be  iatpeocbed  by  ita  contradictioD.  BUl- 
im;s  T.  State,  Si  Ark.  803.  12  S.  W.  Rep.  57«. 

There  was,  bow«r«r,  other  and  competeat 
>'ridenc«  teuding  to  piwve  tli«  facta  tn  irblcb 
tlie  evidence  thus  inipruperly  adaiitti*d  was 
directed,  atkd  the  enots  of  tbe  court  in  k- 
e^Ting  tbt  latter  would  not  of  ttaeniBelyes 
justify  ua  io  diaturbins  tbe  verdict  Owen 
r.  Jones,  14  Axk.  0Q3;  Sbarp  v.  JobnMn.  22 
Ark.  78;  Greer  ▼.  harm,  66  Ark.  37,  18  8. 
W.  B«p.  1068. 

One  «<  tbe  assignments  made  in  tbe  motion 
for  a  new  trial  Is  baaed  upon  tbe  cnorf b  re- 
fUsai  to  give  tbe  plaintiff's  tiwelftli  and  thir- 
te«atb  reiiueata.  'Aeee  botb  spply  to  tbe 
question  wbctber  there  was  a  proper  test  of 
the  boiler  after  it  was  repaired,  a2>d  we 
think  tlte  Jury  were  sumdenOy  cliarged  on 
tbat  point  by  tbe  inatniction  glren  by  the 
court  ot  Its  own  notion,  when  taken  In  con- 
nectloa  with  other  instrueticDis  glTtn  on  tbe 
motion  of  tbe  plsiotttE. 

As  to  the  iuRompleteneas  pointed  otit  by 
counsd  In  tbe  defendant's  sixth  Instruction, 
it  is  enough  to  aay  that  it  wns  probably  ren- 
dered luu-mleas  by  tbe  instrucUon  just  men- 
tioned, wbicb  appeals  to  have  been  given  in 
inunedinte  connection  with  It 

The  dcCendnot's  secoord  request  i»  in  har- 
mony with  a  rale  appnyred  by  this  court 
io  cases  analogous  to  this,  and  we  think 
it  is  not  open  to  die  objection  urged  against 
it  The  objection  Is  that  it  made  it  tbe 
appellant's  duly  to  search  for  tbo  defects 
in  tbe  boUar;  but,  as  we  coostme  the  in- 
struction, it  only  reqnlred  him  to  notice  such 
as  were  patent,  and  bound  blm  to  assume  tbe 
risk  of  these  to  the  same  extent  as  if  tbelr 
exlscenoe  bad  been  witbln  his  actual  knowl- 
edge. Bailway  Oo.  v.  Marker,  41  Aik.  542; 
Railway  Oo.  t.  liever^t,  48  Ark.  383,  8  a 
\V.  Kep.  50. 

'I'ht'se  points,  made  tn  theargumentof  appel- 
lant's counsel,  have  been  thus  noticed  with  a 
view  to  a  new  trial,  which  we  think  should  be 
Blunted  becnuse  of  tbe  court's  action  In  giving 
the  defendant's  fourth  request.  That  instruc- 
tion is  as  follows:  "Tbe  Jury  are  Instructed 
that,  in  order  to  find  for  the  plaintiff  in  this 
case,  you  must  be  satisfied  by  a  preponder- 
ance of  evidence  that  the  holler  furnished  by 
the  defendant  for  use  by  tbe  plaintiff  was 
not  reasonably  safe  and  suitable,  and  that 
the  defendant  knew,  or  by  tbe  use  of  ordi- 
nary diligence  might  have  known,  tbat  the 
said  boiler  was  nnsafe  and  defective,  and 
tbat  the  plaintiff  was  free  from  eontrlbu- 
tory  n«4:llgonce  on  his  part  in  operating 
and  running  said  boiler."  The  defense 
<>f  contributory  nogligonoe  prwscnted  an  is- 


sue as  to  which  the  bonleii  of  proof  wa» 
ofon  the  defandant  Ballway  Ob.  t.  Lssu 
att,  48  Ark.  384.  8  &  W.  Be».  60:  BnS^ray 
Co.  T.  KubaaUos,  48  Atk.  416,  B  S.  W.  ltq> 
Rep.  SOS;  jKailway  Co.  t.  Orr,  46  Ai*.  182 
But  tlie  inetruotion  quoted  bgr  its  tera^ 
places  the  burden  upon  tbe  plaintUT,  and  n- 
quires  him  to  prove,  by  a  preponderance  of 
tbe  evidence,  not  only  tbe  negU^eaoe  ckatged 
in  the  compiaint,  but  also,  as  a  itarUier  fact 
essential  to  his  recoivery.  tbe  absence  of 
negligence  on  bis  part  contribntiae  to  tbe 
injury.  Such  is  tbe  obvious  import  of  tbe 
lauguage  used,  and  we  are  unable  to  find  te 
tbe  rest  of  the  charge  a  reason  for  believia« 
'  that  it  was  Intended  to  have  aaj  otber  meaa- 
Ing.  CertubUy  we  oannot  preeusoe  that  ib» 
Jury  might  have  reasoned  out  of  tbe  Tfa(^ 
charge  n  diffarent  meaning.  The  Instruetiso 
Is  embraced  In  a  abigle  sentence  of  not  sn- 
usuai  length,  and  tbe  propositlDn  it 
with  ree^pect  to  tbe  boiler  in  tbe  first 
Is  equally  and  directly  ippllcabin  to  what  M 
said  of  contributory  negligence  in  tbe  second 
clause;  and  tbe  form  of  the  InstructitMi  .■>!>■ 
peats  to  us  to  be  taaidly  loss  objcnionabl* 
than  tbat  ot  tbe  Instnictlon  <»iidemBi<d  io 
Kail  way  Oo.  v.  Atkins,  46  Ark.  43&  As  to 
the  facts  DtUed  upon  to  snstara  the  einrgi' 
of  contrfbutory  negligence  tbe  evMence  was 
conflicting,  and  we  are  unable  to  see  froni 
tbe  record  that  tbe  verdict  was  not  probably 
controlled  by  tbat  questlaB,  or  tbat  tbe  List 
clause  of  tbe  Instruction  copied  above  did 
not  affect  the  finding  of  toe  Jnry  upon  It 
Wltb  reference  to  tbe  same  instmctian  it 
should  be  added  tliat  ttie  use  «f  tbe  word 
"sntisfy"  was  also  Improper.  See  Railway 
Co.  V.  Oanman,  62  Ark.  51T,  13  &  W.  R&p. 
280.    Reversed  and  remanded. 


NICHOLS  V.  STATE. 
(Oonrt  ot  Griminsl  Ameals  of  Texas.    Oct.  21. 

1898.) 
Ckiuikaj.  Law— Review — Objection  xot  KmtB 

BBt.OW  —  COSFESSIONS  —  SlATCTES  —  TlTLES  Of 

Laws— Akexdhents  of  Pbnai.  Coos. 

1.  It  cannot  be  objected,  on  aiipeal,  tbat  a 
witness  between  10  and  11  yean  <i4d  dU  sec 
show  that  she  understood  the  nature  of  an  oath, 
where  no'  eacceptloa  was  taken  to  tbe  rafing  of 
the  trial  court  that  the  witaeea  was  eompetcBt 

2.  The  court,  on  the  withdniwai  of  tbe  joir. 
inyestigated  tbe  drcumstances  under  which  > 
confession  to  a  shoriff  was  made,  and  all  Ar 
statements  of  tbe  accused  were  denied  by  th» 
sheriff,  who  stated  tbat  he  used  no  persuaMO. 
proBiise,  or  force,  bat  cautioned  accused  &U 
what  be  said  would  be  used  agsinBt  Um,  tai 
could  not  be  used  for  him.  Tbe  necused  i6i  aot 
take  the  stand  before  the  jury,  or  intmdare 
evidence  questioning  tbe  sheriff's  testimony- 
ff«iii,  that  It  was  not  error  to  permit  tbe  dtcrilf 
to  testify  before  Ota  jnry  to  the  confeaslea 

a  TJoder  Const  art.  8,  §  86,  pravidbig  that 
no  law  shall  be  amended  by  rwerence  to  iti 
title,  the  title  of  an  act  for  tbe  amendment 
of  a  provision  of  the  Penal  Code  is  saffideat 
which  contains  a  statement  «f  the  article,  chap- 
ter, title,  and  name  ot  the  Code  to  be  anicndad, 
without  naming  tbe  crime  to  which  tiie  amenii- 
ment  relates. 
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A|;>p«*l  tnta  district  court,  TravlB  eoaaty; 
W.  4.  Monte,  Judge- 

Hd  Nicbola  yoaa  ooarictcd  at  rape  of  a.  glW 
between  10  and  11  yean  of  age,  and  appeal*. 
.AMnoed. 

Walton  k  Calhoun,  for  appellant.  R.  L. 
HeDry,  Asst  At^.  Gen.,  for  the  State. 

SIMKINS,  3.  AppeHant,  a  negi-o.  was  con- 
1-icted  of  rape  of  a  white  girl  between  10 
and  11  years  of  age.  His  pnnistiment  was 
fixed  at  death,  from  which  he  appeals. 

1.  Appellant  complains  that  the  court  err- 
ed tn  permitting  Sheriff  White  to  detail  the 
statements  made  to  him  by  defendant,  who 
-was  nnder  arrest,  and  was  not  cautioned  aB 
reqaJred  by  law.  There  was  no  error.  In 
his  statement  before  the  jury  the  witness 
shows  that  he  had  duly  cautioned  the  de- 
fendant. The  defendant  did  not  deny  this 
before  the  Jmy,  at  raise  any  lasne  hefore 
them  «s  to  its  truth. 

2.  Appellant  farther  complains  fliat  the 
court  erred  in  permitting  Annie  Straika,  the 
Injured  girl,  to  testify,  as  she  did  not  show 
that  she  understood  the  nature  of  an  oath. 
There  was  no  exception  taken  to  the  ruling 
of  the  court  that  the  witness  was  competent. 
and  we  think,  from  (he  answers  of  the  Wit- 
ness, she  was  clearly  competent  to  testily. 

3.  The  defense  was  an  alibi,  but  the  testi- 
mony to  sustain  It  was  not  only  weak  and 
imsatisfactory,  hnt  signally  fails,  to  rebut  the 
inculpAtoiy  facts.  The  evidence  clearly  sus- 
tains the  charge.  The  appellant,  a  large  ne- 
I70  man,  waylays  and  seizes  the  little  girl  as 
she  Is  goln^  along  the  road  to  her  home  in 
the  evening,  and,  flndin£  her  too  youiiK  and 
•Doall  to  successftilly  accomplish  his  purpose, 
ii«c«  his  hafikd  to  assist  htm  and  tears  her 
parts  asimder.  When  released  she  crawls, 
bleeding  and  suffering,  for  three-quarters  o< 
a  mile,  where  she  is  found  by  her  father. 
The  punishment  assessed  is  death.  The  law 
is  hnmane.     The  judgment  Is  aiflrmed. 

On  Reheailug. 
(Not.  4,  1803.) 

Appellant  asks  a  retaearlng  upon  the 
fcrouBds  (1)  that  It  was  errtw  to  permit  Sher- 
iff "White's  testimony  to  go  to  the  Jury;  (2) 
that  the  act  of  1881,  imder  which  appellant 
was  tried,  is  unconstltntlonal  and  void. 

As  to  the  first  ground.  The  record  shows 
that,  before  Sheriff  White  was  allowed  to 
testify,  the  jury  were  withdrawn,  and  the 
ooort  investi^ted  the  drcmnstances  under 
which  the  oonfassion  was  mode;  that  appe- 
lant stated  that  he  had  not  sent  Meredith 
for  lit.  White,  bat  that  Mr.  White  asked 
bUn  if  he  was  gvllty,  and  told  him  it  was  best 
tor  kijB  to  teU  tlie  Judge  he  was  guilty,  but 
that  he  had  told  Sheriff  White  he  had  done 
nothtng.  Mr,  Whits  denied  this  entbre  state- 
ment Absulutely,  and  stated  he  had  used  no 
persuaaUm.  i^omlse,  or  force,  and  had  cau- 
tioned him  that  what  be  said  woold  be  used 


against  him,  and  oeidd  not  he  osed  tw  him. 
On  the  fry  being  bronght  Into  court,  Slterlff 
White  was  placed  upon  the  stnad,  and  tes- 
tified substantially  as  he  had  stated  it  to 
the  court.  The  app^aot  did  not  take  the 
■tand,  or  Introduce  any  evidence  before  the 
Jury  in  any  way  questicmlng  the  evMence  of 
witness  White.  Had  he  done  so,  it  woold 
have  become  the  duty  of  the  coort  to  haT<> 
instnujted  the  jury  to  disregnrd  the  oonfes- 
■km,  if  (hey  beU«ved  that  It  had  not  been 
Toluntarlly  made,  after  b^^lng  duly  cautioned. 
There  was  no  error  in  admitting  the  testi- 
mony. 

2.  Appellant  Insists  tbat  this  oase  should 
be  TCversed  and  remanded  upon  the  ground 
that  the  act  of  April  13,  1801,  clhanghig  the 
age  of  consult  trom  10  to  12  years,  is  uncon- 
sMtutionoI  and  wid,  in  that  the  tlUe  to  the 
act  dotis  not,  in  fiomplianee  with  Oonst  art. 
8,  §  85,  express  the  subject  of  the  act.  The 
twentieth  legislature  passed  an  act,  appn^oved 
February  25,  1887,  more  fnlly  definln;;  riipe, 
mider  the  icAowing  title:  "An  act  to  amend 
article  628,  ohapter  7,  UUe  15,  at  the  Penal 
Code."  Tbedonge  made  was  extending  the 
pootecthM  of  the  law  to  females  so  mentally 
diseased  as  to  have  no  will.  The  twenty-sec- 
ond leglslatare  amended  this  act  hy  an 
amendatmy  act,  approved  April  18,  1891,  with 
the  frilewing  title:  "An  act  t»  amend  arti- 
cle SeS,  chapter  7,  title  K,  ot  the  Penal  Code 
at  the  state  of  Texas,  as  amended  by  the 
act  at  the  20th  legifOatare,  approved  Feb- 
raary  25, 1887.*  Const,  art.  3,  |  86,  dedares: 
''No  bill  (except  appropriation  biUs)  Aall 
coataln  more  than  one  subject  which  shall 
be  expressed  In  its  title;"  and  section  38  of 
same  article  provides  that  no  law  shall  be 
Derived  or  amended  by  reference  to  its  titled 
hot  tai  such  oase  the  act  revived  or  sectloo 
amended  shall  be  re-enacted  and  published 
at  length.  The  objection  of  appellant  is  that 
the  title  of  the  amendatory  act  of  April  13, 
1891,  Is  fatally  defective  in  not  stating  the 
subject  of  the  amendment,  to  wit,  "the  defi- 
nition of  rape,"  and  it  is  not  snlHoient  to 
merely  state  the  artide,  diapter,  and  title 
of  the  Penal  Code  of  Texas  Which  the  act 
purports  to  amend.  If  there  was  ever  any 
force  in  this  objection,  as  applied  to  amend- 
ments of  the  Criminal  Codes  of  Texas,  it  Is 
now  no  longer  an  open  question.  Ever  since 
the  enactment  of  tite  Penal  Code  and  Code 
of  Criminal  Procedure,  sacces-stve  legietaturom, 
with  this  provision,  or  a  similar  (me,  before 
them,  have  amended  those  Codes  by  acts 
the  titles  of  which  only  gave  the  artlde, 
chapter,  title,  and  name  at  the  Code  sougjit 
to  be  amended.  They  have  recognised  "the 
Penal  Code"  as  a  single  act,  designed  to 
embrace  all  offenses  against  the  laws,  com- 
plete within  itself,  arranged  and  cla8Biae(lInt<v 
titles,  chapttav,  and  articles,  and  have  always 
deemed  on  amendment  made  as  above  stat- 
ed was  a  sufficient  compliance  with,  the  coa- 
stitutional  requirement,  and  sufficiently  speci- 
fied the  subject  sought  to  be  amended  by  the 
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act.  If,  therefore,  aoiform  legislative  con- 
struction, supported  by  Judicial  decision  and 
recognition,  can  settle  anything,  we  must 
hold  the  title  of  the  act  in  question  to 
bo  sufficient  It  seems  to  be  tmlversally  con- 
oeded  that  the  object  of  the  constitutional 
requirement  that  "an  act  should  express  the 
subject  In  its  title"  was  to  prevent  the  vi- 
cious legislation  of  uniting  in  the  same  biU 
iucougruous  matters,  having  no  relation  to, 
or  connection  with,  each  other,  and  germane 
to  ihe  subject  of  the  bill,  as  expressed  in 
its  title,  operating  as  a  surprise  and  fraud 
on  the  public  and  the  legislature  ItseU,  and 
facilitating  the  passage  of  bills  enginea-ed 
by  private  Interests.  Hence  the  necessity  of 
Slating  in  the  title  in  what  department  of 
human  affaire  It  proposed  to  act  Still,  the 
•degree  of  particularity  with  which  the  title 
«f  an  act  should  express  the  subject  is  not 
defined  by  the  constitution,  and  rests  In  the 
discretion  of  the  legislature,  and,  when  they 
act  In  tlie  selection  of  a  title,  courts  are  not 
disposed  to  question  its  sufficiency.  The  aa- 
th(>Htles,  almost  without  dissent,  agree  that 
this  constitutional  provision  should  receive 
a  most  liberal  construction,  because  to  re- 
quire precision  would  needlessly  embarrass 
legislation.  Sun  Mut.  Ins.  Ck>.  v.  Mayor, 
etc.,  of  New  York,  8  N.  Y.  241;  Brewster  v. 
City  of  Syracuse,  19  N.  Y.  117;  People  v. 
Briggs,  60  N.  Y.  564;  People  v.  McOallum, 
1  Neb.  194;  Gooley,  Const  Llm.  174.  Thus 
it  Is  held  that  If  the  title  fairly  gives  notice, 
so  as  to  lead  to  inquiry.  It  Is  sufficient, 
<Mauch  Chunk  v.  McQee,  81  Pa.  St  438; 
Mills  V.  Charleton,  20  Wis.  407;)  and  if  the 
title  be  unmeaning  as  to  purpose,  yet  dis- 
tinct as  to  subject,  it  is  sufficient,  (People  v. 
Lawrence,  36  Barb.  192;  People  v.  McOal- 
lum, 1  Neb.  194.)  In  Texas,  where  this  ob- 
jection has  heea  often  urged  against  crim- 
inal and  civil  acts,  the  doctrine  has  I>een  re- 
peatedly laid  down,  In  accord  with  the  gen- 
eral current  of  authority,  that  the  provi- 
sions of  a  statute  are  to  be  sustained  as  long 
as  they  are  of  the  same  nature,  and  come 
legitimately  under  the  general  subject  ex- 
l/i-essed  in  the  title.  Stone  v.  Brown,  64 
Tex.  342;  Qlddlngs  v.  City  of  San  Antonio, 
47  Tfex.  555;  Breen  v.  Railroad  Co.,  44  Tex. 
306;  Austin  v.  Railroad  Co.,  46  Tex.  267; 
Albrecht  Case,  8  Tex.  App.  216;  Day  L«nd 
.&  CatUe  Co.  v.  State,  68  Tex.  542,  4  S. 
W.  B^.  865.  In  Otmter  v.  Mortgage  Co., 
82  Tex.  503,  17  S.  W.  Rep.  840,  It  may  be  In- 
ferred that  the  court  would  have  sustained 
the  law  had  its  title  read,  "An  act  to  amend 
tiUe  3,  arUdes  9  and  10,  of  the  Revised  Stat- 
utes of  Texas."  But  the  considerations  that 
woild  require  a  more  specific  designation  of 
subject  In  the  title  of  an  act  apply  almost  en- 
tirely to  dvll  matters,  and  have  but  little.  If 
any,  appllcati(m  to  criminal  law.  Such  law 
must  be  always  goieral  In  Its  nature,  attect- 
ing  all  alike.  It  cannot  l>e  ex  post  facto, 
and  can  rarely  be  made  the  vehicle  of  pri- 
vate interest.     Wlille,   therefore,   it   Is  true 


the  constitutional  provision  controls  both 
criminal  and  civil  law  In  their  enactment  or 
amendment  and  the  subject  of  every  s>-'>- 
arate  criminal  act  should  be  stated  in  iu 
title,  yet  where  criminal  law  is  codified  into 
a  system  complete  in  itself,  with  a  definite 
name  fixed  in  the  law  itself,  relating  to  ooe 
subject— crime,— there  could  not  in  reason, 
be  a  more  distinct  expression  of  the  subject 
in  the  title  of  the  act  than  a  statement  of 
the  article,  chapter,  title,  and  name  of  the 
Code  to  be  amended.  In  Hasselmeyer's  Case, 
1  Tex.  App.  690,  the  v«7  obji'ctlon  here  con- 
sidered was  passed  upon  by  this  court  and 
the  title  of  the  amendatory  act,  which  only 
read,  "An  act  to  amend  article  766  of  the 
Penal  Code,"  was  held  sufficient  So,  in  the 
McCracken  Case,  42  Tex.  385,  in  replying 
to  the  same  objection  that  the  object  of  the 
am«idatory  act  was  not  expressed  In  its  ti- 
Ue, Robots,  0.  J.,  says:  "It  [the  Penal 
Code]  has  been  amended  continually,  ever 
since  its  adc^tion,  by  referring  to  It  In  the 
titles  of  the  amendatory  acts  as  the  'Penal 
Code,'  not  meaning  thereby,  generally,  t 
body  of  criminal  laws  in  force  in  the  state, 
but,  specially,  the  Penal  Code  that  was  adopt- 
ed as  one  act  of  the  legislature,  approved 
August  26,  1856."  The  motion  for  «  rehear- 
ing is  overruled. 


TUOKBR  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  21, 

1893.) 

THBFT— PrIUCIPAI/— INBTBIJCTIOSS— EVIDKKCS. 

1.  Where,  on  a  iKosecntlon  for  theft  of 
hogs,  the  defense  was  that  defendant  was  not 
connected  with  ttie  ori^nal  tb«f t  of  the  prop- 
erty, a  charge  by  the  court,  after  definiiic 
"principals,"  that  defendant  must  be  acquitted 
unless  the  evidence  satisfied  the  jury  ttikt  de- 
fendant took  the  bogs,  or  that  some  i.ther  per- 
son  took  the  hogs,  and  that  defendant  wm  m 
connected  with  snch  taking  as  would  make 
him  a '"principal,"  as  before  defined,  is  sufficient 

2.  Thougn  it  was  shown  that  the  hoics  were 
driven  to  the  place  where  they  were  Idiied  bj 
others  than  defendant,  the  jury  were  author 
lied  to  infer  that  he  was  connected  with  the 
theft,  where  it  was  shown  that  he,  with  three 
others,  was  driven  away  from  the  dead  hegi. 
and  that  he  was  afterwards  overhead  to  lay 
in  his  home  that  one  of  the  state's  witneaei 
had  ^ven  thsin  away. 

Appeal  from  district  court,  San  Saba  cooa- 
ty;  W.  M.  Allison,  Judge. 

Jim  Tucker  was  convicted  of  Oieft,  and  ap- 
peals.   Affirmed. 

Leigh  Burleson,  toe  appellant  R.  L.  Hea- 
ry,  Asst  Atty.  Oen.,  for  the  State. 

SIMKINS,  J.  Appdlant  was  convicted  ot 
the  theft  of  bogs,  and  his  ptmlshmeut  as- 
sessed at  two  years  in  tbe  ];)enltentiary,  trom 
which  Judgment  he  appeals.  The  on^  qnM- 
tlon  that  we  need  consider  Is  the  sufflcloii? 
of  the  general  charge  of  the  court  Ibe  de- 
fense in  the  case  was  that  the  appellant  ^m 
not  connected  with  the  original  theft  of  tbe 
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property.  Tbe  court,  after  defining  who  are 
principals  In  the  commission  of  an  offenae, 
further  charged  the  Jury  that  they  must  ac- 
■quit  the  defendant  unless  the  evidence  satis- 
fied tbem  that  defendant  tocik  the  bogs,  or 
that  some  other  person  took  the  hogs,  and  de> 
fendant  was  so  connected  with  sudi  talcing 
:is  would  make  him  a  principal,  as  before 
defined.  We  think  the  charge  sufficient.  As  to 
the  sufficiency  of  the  evidence,  while  it  is  true 
the  defense  proved  that  the  hogs  were  driv- 
en to  the  pen  by  oQiee  parties,  yet  the  Jury 
may  have  disbelieved  the  defense,  or  be- 
lieved he  was  connected  with  the  theft,  es- 
pecially Bs  the  state  proved  that  a  short  time 
after  appellant  was  run  with  three  others 
from  tbe  dead  hogs  he  was  overheard  at  his 
home  in  angry  terms  charging  that  one  of 
the  state's  witnesses  had  given  them  away. 
We  think  the  Jury  were  authorljKd  to  infer 
bis  presence  and  connection  from  the  evi- 
dence before  them.  We  desire,  however, 
a«rain  to  call  tbe  attention  of  the  prosecuting 
officers  of  the  state  to  the  fact  that  it  Is  the 
settled  rule  since  the  decision  in  Brown's 
Case,  IB  Tex.  App.  581,  that  theft  and  re- 
ceiving stolen  property  are  distinct  offenses, 
and  require  different  counts  in  order  to  sus- 
tain a  amvlctlon.  No  one  diarged  simply 
with  theft  can  be  convicted  of  receiving 
stolen  property.  It  would  seem  that  the  con- 
stant reversal  and  consequentescape  of  guilty 
parties  would  ere  this  have  impressed  up- 
on prosecuting  officers  the  duty  and  necessity 
of  adding  a  count  for  receiving  stolen  prop- 
erty to  every  indictment  for  theft,  to  meet 
tbe  testimony  that  might  be  developed  upon 
trial.    The  Judgment  is  affirmed. 


PETERS  V.  STATE. 
(Court  of  Cilmiaal  Aitpeals  of  Texas.    Oct  21, 
1893.) 
Cbimixal  Law— Indictxest— SumoisKOT. 
The   oae  of  the  word   "avocation'*   for 
"vocation"  in  an  indictment  charging  defend- 
ant with  keeping  a  disorderly  house  Im  not  such 
■error  as  will  vitiate  the  indictment,  where  there 
is  no  donbt  of  the  meaning  of  tbe  pleader. 

Api>eal  from  McLennan  county  court;  W. 
H.  Jenkins,  Judge. 

Annie  Peters  was  convicted  of  keeping  a 
-disorderly  house,  and  appeals.    Affirmed. 

li.  L.  Henry,  Asst  Atty.  Qen.,  for  the 
State. 

SIMKINS,  J.  Appellant  was  convicted  of 
keeping  a  dls(»^erly  house,  and  her  punish- 
ment assessed  at  $200,  from  which  Judgment 
.she  appeals.  There  is  no  statement  of  facts 
that  can  be  considered,  and  no  bill  of  excep- 
tions reserved  to  the  evidence  or  charge 
of  the  court  Tbe  court  did  not  err  in  refus- 
ing to  quasli  the  indictment  or  arrest  Judg- 
ment It  clearly  and  sufficiently  charges 
appellant  with  keeping  a  disorderly  house. 
"While  the  word  "avocation,"  was  improperly 


used  for  "vocation,"  yet  it  Is  a  misuse  that 
is  by  no  means  infrequent,  and  there  is  no 
question  of  the  meaning  of  tbe  pleader. 
Judgment  affirmed. 


HAMILTON  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  7. 

1803.) 

Cbiminal  Law— Appbai/— Dismissal  —  Escape  or 
Appellant. 
Where  a  person  convicted  of  crime  es- 
capes from  Jail  pending  the  appeal,  and  does 
not  return  to  custody  voluntarily  within  10 
days,  the  appeal  will  be  dismissed. 

Appeal  ttom  district  court,  Williamson 
county:  P.  O.  Morris,  Judge. 

Bob  Hamilton  was  convicted  of  assault 
with  Intent  to  rape,  and  appeals.  Dis- 
missed. 

R.  L.  Henry,  Asst.  Atty.  Ctoo.,  for  the  State. 

DAVIDSON,  J.  This  appeal  is  prosecuted 
from  a  conviction  of  assault  with  Intent  to 
rape.  Having  escaped  from  Jail  pending  bis 
appeal,  and  failing  to  return  into  custody 
voluntarily  witbln  10  days,  the  motion  of  tbe 
assistant  attorney  general  to  dismiss  the 
appeal  is  sustained,  and  tbe  appeal  Is  dis- 
missed. 


STEWART  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  T. 

1S93.) 

Criminai.  Law— Bepabatiox  of  Jcbt — Objec- 
Tiojis  to  Evidesoe. 

1.  In  a  prosecutioa  for  keeping  a  disorderly 
honse,  it  was  not  error  to  allow  the  Jary  to  sep- 
arate pending  the  trial,  KU-!h  action  tiieiag  au- 
thorized by  Code  Crim.  Proc.  art.  088. 

2.  Alleged  errors  in  admitting  i*ertaln  tes- 
timony, and  in  permitting  a  re-examination  of 
a  certain  witness,  will  not  be  reviewed,  when 
exceptions  to  such  rulings  are  not  preserved  by 
tbe  Dili  of  exceptions. 

Appeal  from  Travis  county  ooort;  Voa 
Rosenlierg,  Judge. 

Elsie  Stewart  was  cmvicted  oC  keeping  a 
disordeiiy  house,  and  appeals.     Affirmed. 

R.  L.  Henry,  Asst  Atty.  Gen.,  for  tbe  State. 

DAVIDSON,  J.  Tills  appeal  is  prosecuted 
from  a  ooavlction  of  keeping  a  disorderly 
house.  The  record  contains  neither  a  state- 
ment of  the  facts,  nor  bill  of  exceptions. 

1.  The  action  of  the  court,  as  stated,  per- 
mitting the  Jury  to  separate  pending  the  trial, 
is  anthortaed  by  artide  688,  Code  Crlm.  Proa 

2.  The  supposed  error  of  the  court,  admit- 
ttng  the  testimony  of  Thorp,  will  not  be  re- 
viewed, tjecause  exceptions  were  not  pre- 
served by  biU  of  exceptions. 

3.  The  same  reas<Hi  operates  for  pretermit- 
ting a  discussion  of  tbe  action  of  the  court 
In  permitting  a  re-examinntiou  of  tbe  wit- 
ness Walker. 
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Had  the  matters  complnined  of  teen  prop- 
erly presented  for  onr  consideration,  we  tliink 
the  mlJngs  of  the  court  were  not  emMieous. 
The  judgment  Is  afflmied. 


DOWNS  T.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texas.    Oct  7, 

1893.) 

DlBORDBKLT  HOURB— EvrOBKCE— RBTIKW  ON    AP- 
PEAL. 

1.  In  a  prosecution  for  keeping  a  disorderly 
house,  a  witness  who  swears  that  he  knows 
the  general  Mputatloo  of  the  women  who  fre- 
quented the  house  in  question  is  competent  to 
testify  to  such  reputation,  tbongb  he  has  no 
personal  acquaintance  with   them. 

2.  Eren  if  testimony  of  a  witness  as  to  liie 
conduct  of  parties  coming  to  his  house  by  mis- 
take for  the  house  of  defendant  was  hiadmlssi- 
ble,  yet,  where  the  drcnmstances  as  shown  by 
the  record  were  so  oondnsiTe  as  to  the  char- 
acter of  defendant's  honse  that  no  honest  jury 
could  find  any  other  verdict  than  they  did,  tho 
aivellate  ooort  will  not  rererse. 

.<^ppea]  from  McT.«nnan  coimty  court;  W. 
H.  Jenkins,  Judge. 

Maggie  Downs  was  convicted  of  keeping  a 
disorderly  faotase,  and  appeals.    Affirmed. 

It.   L.   Henry.  Aaet   Atty.   Gen.,   for  the 

Slate. 

SXMKINS,  J.  Appellant  was  convicted  of 
the  offense  of  keeping  a  disorderly  bouse  in 
the  city  of  Waco,  and  was  fined  in  the  sum 
of  $200,  from  which  judgment  she  appeals. 
The  court  did  not  err  la  permitting  the  wit- 
ness Ray  to  testify  as  to  the  general  reputa- 
tion of  Uie  women  who  frequented  the  house 
of  appelant  It  is  certainly  not  necessary 
that  one  must  be  personally  acquainted  with 
another  to  speak  as  to  his  or  her  general 
reputution.  If  he  knew  the  general  reputa- 
tion of  the  women  in  question,  as  he  swears 
be  did,  his  testimony  was  ndmlssible. 

2.  If  the  testimony  of  the  witness  Jobla- 
noskl,  as  to  the  conduct  of  parties  coming 
to  his  house  by  mistake  for  the  house  of  ap- 
pellant is  inadmissible,  still,  where  the  facts 
and  circumstance*  as  shown  by  the  record 
are  so  coadushre  as  to  the  character  of  ai>- 
pellaat's  boose  ttwt  no  bonest  jury  coald 
find  any  other  verdict  than  they  did,  this 
coort  vriU  not  reverse.  The  judgment  is 
alBrmed. 


RBINBKB  T.  STATB. 

(Oourt  of  Oriminal  Appeals  of  Texas.    Oct.  7, 
1893.) 

Criminal  Law— Tmial— Cosdvct  or  Jitkoks— Da- 
TsmnKiNO  Penaltt  bt  Lot. 

Where  on  a  criminal  trial  the  jury,  in 
assessing  the  fine,  agree  to  average  the  several 
assessments  of  each  juror,  but  disagree  to  the 
amount  so  found,  and  impose  a  tine  larger  in 
amount  than  that  determined  by  lot,  there  is 
DO  such  error  as  will  justify  a  new  trial. 


Appeal  firom  Milam  county  eeoit;  K  T. 
TMTal,  Judge. 

Frits  ReiBfike  was  eoBTleted  ef  diBtniUac 
the  pence,  and  npi>e.i)s.    Affirmed. 

R.    L.  Henry,   Asst   Atty.   Geo.,   for   the 

State. 

SIMKINS,  J.  Appellant  was  co&victed  of 
diBtnrbing  the  peace  by  going  near  a  private 
house,  and  tliere  unlawfully  using  loud  and 
vociferous  language,  in  violatiOQ  of  article 
Mi,  Pen.  Code,  and  was  fined  tn  the  sum  d 
$30,  from  which  he  appeals. 

The  only  question  that  requiros  considera- 
tion, as  set  np  in  the  motion  for  a  new  trtal, 
is  that  the  verdict  was  obtained  by  lot;  that 
is,  that  the  amount  of  the  fine  was  obtained 
by  averaging  the  several  asscssuients  of 
the  Individual  jurors.  The  record  deaiiy 
shows  that  such  was  the  original  agree- 
ment, but  after  the  amount  was  ascertained 
tt  was  disagreed  to,  and  after  another  dl*- 
cnsston  of  the  evidence  In  the  case  they 
finally  agreed  upon  a  fine  a  little  higher  than 
the  .amount  determined  by  lot  The  oonrt 
did  not  err  In  overruling  the  motion  fbr  new 
trial,  and  the  judgment  is  alBrmed.  Will- 
son's  Orlm.  St  {  2541. 


ZARDBNTA  t.  8TATB. 
(Court  of  Oriminal  Am)eals  of  Texas.    Oct  7, 

1893.) 
Criminal  Law— Dismissal  of  ApFEAi^-EacAn 

or    AWTtLLANT. 

Where,  pending  an  appeal  in  a  erimiaal 
trial,  appellant  escapes,  a»d  is  still  at  Iai«i 
when  the  appeal  comes  on  for  hearing,  the  ap- 
peal must  lie  dismissed. 

Appeal  from  district  court,  Webb  county; 
A.  L.  McLane,  Judge. 

B.  Zttrdenta  was  convicted  of  embesde- 
ment,  and  appeals.     Appeal  dismissed. 

Nichols,  Dodd  &  MuUally  and  Batbel  Ooop- 
wood,  for  appellant  R.  L.  Henry,  Asst 
Atty.  Gon.,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  ct 
embezzlement,  and  prosecutes  this  appeal 
Pending  said  api)eal,  be  effected  his  escape, 
and  is  still  at  large,  as  has  been  satisfae- 
torily  shown  to  this  coifft  The  motion  of 
the  assistant  attorney  general  to  dismiss  the 
appeal  is  sustained,  and  the  appeal  is  da- 
missed. 


DAVIS  V.  STATB.    (No.  619.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  li 

1893.) 

ROBBERT — EiVlDCKCB. 

On  a  trial  of  an  indictment  tot  rabbet, 
evidence  that  defendant  first  raped  the  proaccnt- 
ipg  witness  and  then  forcibly  took  mosey  fna 
her  is  admissible  as  part  of  the  res  gestae. 

Appeal  from  district  court,  Barris  county; 
B.  D.  Cavin,  Judge. 
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Jobn  DftTis  was  conrlcted  of  robbery,  and 
appeals.    Afflrmed. 

R.  U.  Benr]r,  Asst.  Atty.  Gen.,  tor  the 
State. 

DAVIDSON,  J.  AppeUant  waa  convicted 
of  robb«ry,  and  proaecutes  tbis  appeal.  Be- 
cause the  indictment  failed  to  Jointly  charge 
the  offenses  of  robbery  and  rape,  it  is  uiiged 
by  defendant,  by  biH  of  exceptions  reserved, 
that  the  conrt  erred  In  admitting'  evidence 
sbowinK  that  he  slapped  the  assatdted  party, 
'^elK^ed  her  down,"  and  committed  the  rape 
apon  her,  and,  fiirtber,  that  immediately 
Bpoa  the  completion  of  the  rape  he  forcibly 
took  $14  from  her.  The  objection  is  not 
tenaUe.  The  testtmony  was  res  gestae,  and 
ao  dosely  connected  and  hiterwnven  with 
the  robbery  that,  if  excluded,  an  intelligent 
relation  of  the  facts  establishing  such  rob- 
bery couM  not  be  made.  The  indictment 
is  sufficient  to  charge  the  offense  of  robbery, 
and  is  not  subject  to  the  criticisms  sought 
to  t>e  imposed  upon  it  by  the  motion  to 
quash.     The  judgment  is  affirmed. 


DAVIS  T.  STATE.    (No.  615.) 

(Court  of  Crimiaal  Appeals  of  Texas.    Oct.  14, 

1893.) 

Arapeal  ftom  district  conrt,  Harris  countr; 
H.  U.  Cavin,  Judge. 

John  Davis  was  convicted  of  rape,  and  ap- 
peals.   Affirmed. 

B.  h.  Heni7,  Asst.  Atty.  Osn.,  for  tb»  Stata. 

DAVIDSON,  3.  This  appeal  is  from  a  oon- 
viction  of  rape.  The  offense  charged  in  this 
eaae  was  perpetrated  at  the  same  time  as,  or 
rather  immediately  preceding,  the  robbery  in 
cause  No.  619,  23  S.  W.  Bep.  684,  (jnst  decid- 
ed.) The  queationa  involved  in  this  appeal  ars 
substantially  the  same  as  in  said  canae  No. 
618,  and.  for  the  reaaoaa  indicated  in  the  opin- 
ion in  aaid  cause,  the  iodgment  faarein  is  af- 
firmed. 


rOROB  T.  STATE. 

(Conrt  of  Ortmlnal  Appeals  of  Texas.    Oct  18, 
1893.) 

Appeal  from  district  court,  Limestone 
county;  Rufus  Hardy,  Judge. 

Honston  Forge  was  convicted  of  murder 
In  tbe  second  degree,  and  appeals.    Affirmed. 

0.  S.  Bradley,  for  appellant  R.  L.  Henry, 
Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  This  appeal  is  prosecuted 
from  a  conviction  of  murder  In  the  second 
degree.  Tbe  testimony  shows  appellant 
killed  his  stepfather,  and  his  punishment 
was  assessed  at  15  years'  confinement  In  the 
penitentiary,  nie  gnestions  presented  for 
revision  involve  only  the  sufficiency  of  the 
evidence  to  support  the  conviction.  We 
deem  It  unnecessary  to  review  the  facts  to 


an  opinion.  After  a  carefbl  iavestlgatlon  of 
the  testimony,  we  are  o(  otHnion  that  it  sup- 
porta  the  coovictiaa;  whereCore  the  Judg- 
ment Is  afflmed. 


SCOTT  V.  STATU. 

(CSourt  of  CHminal  Appeals  of  Texas.    Oct  14, 

189S.) 

CaiMIMAt.  liAW— ClBGOmTlMTIAl.    BVIDBITOB — 

FtkOJOtta  lo  InsTRnor. 
Whers  the  erldenca  relied  oo  to  snstain 
a  conviction  is  wholly  ciccumstantial,  the 
court's  failure  to  charge  on  the  law  relating  to 
that  kind  of  evidence  Is  reversible  error. 
Montgomenr  v.  State,  (Tex.  Or.  App.)  20  8. 
W.  Rep  929,  foUowed. 

Appeal  from  district  ooort,  San  Saba  coon- 
ty;  W.  AI.  Allison,  Judge. 

M.  M .  Scott  was  oonvicted  of  crimen  and 
appeals.    Reversed. 

Leigh  Burleson,  ft>r  appellant  R.  L.  Hen- 
ry, Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Tlje  conviction  In  this  case 
Is  whoUy  dependent  upon  cironmstantlal  evi- 
dence. Th«  court  oiv^rmled  a  charge  upon 
the  law  reiatiBg  to  lliis  diazaeter  of  evldeiice, 
and  this  omission  was  nwjde  one  of  the 
grounds  of  the  motion  for  a  new  trlaL  The 
facts  are  not  in  suob  dose  relation  or  Juxta- 
position to  tbe  main  fact,  or  original  taking 
of  the  cattle  charged  to  have  been  stolen,  as 
to  bring  the  case  within  the  rule  laid  down 
in  Montgomeiy  v.  State,  (decided  at  the  Dal- 
las term,  1892,  of  this  court,)  20  S.  W.  Rep. 
928.  We  a*ie  of  o^fbiiaa,  under  the  facts  of 
this  case  as  found  in  the  record,  that  such 
omission  requires  a  reversal  of  the  judgment 
We  desire  here  to  reaffirm  tbe  doctrine  an- 
nounced In  the  Montgomery  Case.  The  re- 
maining questions  have  no  merit  in  them  as 
we  view  the  record.  For  the  error  indicated 
the  judgment  Is  reversed,  and  the  cause  re- 
manded. 


ALDERMAN  v.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  18, 

1893.) 

TbEFT— ISSTBOCTIONS. 

Where,  on  a  trial  for  theft,  the  evidence 
was  cirenmstantial,  and  based  on  the  fact  that 
defendant  was  found  with  the  stolen  property 
some  moutbi  after  the  theft,  an  instrnction  as 
to  the  law  of  circumstantial  evidence  should 
have  been  givoi. 

On  rehearing.  For  fbrmo*  rq>ort,  see  22 
S.  W.  Rep.  1096. 

DAVIDSON,  J.  The  judgment  in  this  case 
was  affirmed  at  the  Austtn  term  of  this 
court  A  motion  fw  rehearing  having  been 
grantied,  the  cause  was  transferred  to  tibls 
place  for  adjudication.  The  statement  of 
facts,  which  was  not  considered  by  the  court 
In  the  former  opinion.  Is  now  propei'ly  before 
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tu.  A  groiind  of  the  motion  for  a  new  trial  i 
in  tlie  court  a  qua  vraa  the  omission  of  the 
trial  Judge  to  InBlziict  the  jury  in  reference 
to  the  law  of  circumstantial  evidence.  This 
conviction  is  wholly  dependent  upon  that 
character  of  evidence.  The  appellant  was 
found  in  jKMsesslon  of  the  stolen  ivoperty 
some  months  after  the  theft,  with  the  brand 
upon  t)ie  nnimp]  changed.  While  the  evi- 
dence may  be  sufficient  to  sustain  the  convic- 
tion, yet  the  facts  tending  to  connect  the  ap- 
pellant with  the  original  taking  are  not  In 
such  close  proximity  to  such  tnldng  as  to  re- 
lieve the  court  of  the  duty  of  instructing  the 
jury  In  regard  to  the  law  govo'ning  cases  of 
drcomstantlal  evidence.  Montgomery  v. 
State,  (Tex.  Cr.  App.)  30  S.  W.  Rep.  926; 
Scott  T.  State.  23  S.  W.  Rep.  085,  (Ju.st  decid- 
ed.) rae  remaining  questions  were  correct- 
ly, we  think,  decided  in  the  former  opinion. 
The  Judgment  la  revo'sed  and  remanded. 


TROTTER  V.  STATE. 
(Ooort  of  Criminal  Appeals  of  Texas.    Oct  18, 


Appeal  from  district  com-t,  Bandera  coun- 
ty; Eugene  Archer,  Judge. 

Appeal  by  A.  L.  Trotter,  indicted  for  mur- 
der, from  an  order  refusing  bail.    Affirmed. 

R.  Li.  Henry,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  This  Is  an  appeal  from  a 
judgment  of  the  court  below  refusing  bail, 
the  appellant  being  charged  with  murder. 
The  only  question  suggested  for  our  consid- 
eration is  the  sufficiency  of  the  evidence  to 
supp(wt  the  Judgment  Adhering  to  the  rule 
foUowed  by  this  court,  we  refrain  from  dis- 
cussing the  testimony.  After  a  careful  re- 
vision of  the  facts,  we  are  of  opinion  the 
court  did  not  err  in  refusing  bail;  where- 
fore the  Judgment  is  affirmed. 


MARQUEZ  T.  STATE.  • 
(Court  of  Criminal  Appeals  of  Texas.    Oct  18, 
1883.) 
Crimihai.  Law — Bvidssob— iNsntccTioNS. 
Where,  on  a  trial  for  burglary,  the  only 
evidence  as  to  defendant's  age  was  that  of  de- 
fendant himself,  who  testified  that  he  was  15 
years  old,  bat  that  he  did  not  know  the  year 
be  was  liom  in,  the  court  did  not  err  in  failing 
to  submit  the  qnestion  of  his  age,  and  Mmse- 
qnent  punishment  in  the  reformatory,  if  found 
to  be  10  years  old  or  under,  as  his  testimony 
does  not  suggest  his  age  to  be  l6  years  or  nn- 

Appeal  from  district  court,  Bl  Paao  comi- 
ty: C.  N.  Buckler,  Judge. 

Bugenlo  Marquez  was  convicted  of  bur^ 
glary,  and  appeals.    Affirmed. 

Uewellyn  H.  Davis,  for  appellant  R.  L. 
Henry,  Asst  Atty.  Gen.,  for  the  State. 


DAVIDSON,  J.  This  conviction  was  for 
burglary.  The  record  does  not  disclose  any 
l>llls  of  exception  to  the  rulings  of  the  court 
The  c  intention  of  appellant  is  that  the  eri- 
dence  tended  to  show  his  age  to  be  under 
16  years,  and  the  ooitart  committed  an  error 
in  falling  to  charge  the  jury  in  reference  to 
this  question.  Defendant  testified  In  his  be- 
half, and  said:  "I  am  fifteen  years  (dd.  I 
am  a  free  man,  and  wear  my  hat  on  the 
back  of  my  head.  I  don't  Icnow  the  year  I 
was  bwn  In.  Can  read."  He  further  stated 
that  he  did  not  know  when  he  was  tiom. 
His  evidence  constitutes  the  testim(Hiy  on 
this  point  We  are  of  opinion  that  the  court 
did  no<^  err  in  failing  to  submit  to  the  Jniy 
the  question  of  his  age,  and  consequent  pun- 
ishment in  the  reformatory.  If  found  to  be 
l(i  years  of  age  or  leas.  The  testimony  does 
not  suggest  his  age  to  be  16  years  at  un- 
der. We  find  no  esmr  ia  ttas  record,  and 
the  Judgment  is  affirmed. 


GOLDSTEIN  v.  STATE. 
(Oonrt  of  Criminal  Appeals  of  Texas.   Oct  21. 

1883.) 
CBimirAL  Law— Tbiai<—  Fikino  Coumsb— Bn- 

OBKOB— IMDIOTMBHT. 

1.  On  a  trial  for  iarcoiy,  one  of  defoid- 
ant's  counsd  was  grossly  insulting  to  a  witneu 
and  to  tiie  court,  and  the  court  imposed  a  line 
on  him,  and  refused  to  allow  Urn  to  proceed  on- 
til  it  was  paid,  and  defendant's  other  counsel 
then  finished  the  argument  BM,  that  cmr 
could  not  be  predicated  of  the  action  of  tlie 
court 

2.  A  witness  fOr  defendant,  on  being  tilctd 
bgr  the  district  attorn^  <f  be  had  ever  made  i 
certain  statement  to  B.,  denied  it  B.,  wIm>  wm 
under  mle^  was  brought  in  and  pointed  oat  to 
witness,  and  the  statement  was  again  repented, 
and  defendant  asked  if  he  had  ma>Ie  ^t  to  E.. 
which  he  denied.  BM  not  a  violatlou  of  tlie 
rule;  the  statement  which  witness  denied  malt- 
ing being  the  only  part  of  ills  testtmony  tliai 
E.  heard. 

3.  An  indictment  for  theft  alleging  tlie 
property  stolen  to  be  "forty  dollars  of  the  cn^ 
rent  mon^  of  the  United  States,  of  the  Ttlse 
of  forty  dollars,"  etc,  is  sufficient 

Appeal  from  district  court,  Harris  county; 
E.  D.  Cavln,  Judge. 

L.  Goldstein  was  cwivicted  ot  theft  and 
appeals.     Affirmed. 

Undley  &  Fagan  and  Jones  &  (}aniett, 
for  appelant  R.  L.  Henry,  Aast  Atty.  Oen.. 
for  the  State. 

SEMKINS,  J.  Appelant  was  convicted  of 
the  ofCense  at  theft  of  $40  ftom  the  poaief- 
8d<Ki  of  Annie  Schlnskle,  and  his  punishmeat 
assessed  at  two  years  in  the  penitentlaiT. 
from  which  jadgm«it  he  appeals. 

1.  We  see  no  otm-  in  the  first  bill  of  ex- 
ception of  which  appellant  can  com  plain.  It 
seems  that  in  his  argument  before  the  Jut 
one  of  the  appellant's  counsel.  In  the  hitter 
ness  of  his  attack  on  the  proseoatlng  wit- 
ness, passed  beyond  all  bounds  of  conitesr 
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and  retq>ect  due  to  the  witness  or  the  court, 
and  the  witness  began  crying  and  sobbing, 
and  was  remoTed  from  the  court  room  by 
ttie  Judge,  who  also  reproved  and  repri- 
manded counsel,  and,  upon  his  replying.  Im- 
posed a  fine  of  $25,  whldi  he  ordered  to  be 
paid  before  the  said  attorney  could  proceed 
further;  and  appellant's  oth^*  counsel  then 
finished  the  argument  for  the  defense.  The 
counad  had  only  himself  to  blame. 

2.  Neither  was  there  .iny  •irror  In  pennlt- 
ting  the  state's  counsel  to  ask  the  witness 
Welohhf^tz,  In  the  presence  of  City  Marshal 
Erlchson,  If  be  did  not  make  a  certain  state- 
ment to  said  Erlchson.  This  witness  in  his 
testimony  denied  that  he  knew  Marshal 
Erlchson  by  sight,  and  had  ever  made  the 
statemoit  mentioned  by  the  district  attor- 
ney; whereupon  the  said  Ehichson,  then  un- 
der rule,  was  called  into  court,  and  pointed 
out  to  witness,  and  the  district  attorney, 
ngaln  repeating  the  statement,  asked  if  he 
had  made  such  a  statement  to  said  Erich- 
s<m.  Witness  again  denied  making  the  state- 
m«it  There  is  no  injury  to  uppeUant's 
rl^htB.  No  part  of  the  testimcmy  of  said 
witness  save  witness'  denial  of  making  a 
certain  statement  was  heard  by  Marshiil 
I^Mchson,  and  the  witness  was  afterwards 
directly  contradicted  by  said  Erlchson  when 
placed  upon  the  stand  by  the  state.  We 
can  see  no  yiolaticm  of  the  role  In  this  pro- 
ceeding. The  objection  made  here  is  that 
the  district  attorney  had  no  right  to  repeat 
in  the  presence  of  Erichson,  who  had  been 
placed  under  rule,  the  statement  which  wit- 
ness denied  making. 

3.  There  is  nothing  hi  the  motion  to  ar^ 
re«t;  the  indictment  Is  sufBdent.  It  alleged 
ihe  property  atolai  to  be  $40  of  the  current 
money  of  the  United  States,  of  the  value 
of  forty  di^lars,  etc.  Lewis  v.  State,  28  Tex. 
App.  141,  12  S.  W.  Rep.  736;  Green  v.  State, 
•J.S  Tex.  App.  495,  13  S.  W.  Rep.  784. 

4.  The  evidoice  is  sufficient,  and  the  Judg- 
ment is  affirmed. 


HOLMES  T  .«tTATB. 
(Court  of  Criminal  Appeals  of  Texas.  Oct  21, 
1893.) 
BcBOLABT— Arrest— Co.N  fessions. 
On  a  prosecution  for  burglary,  it  appear- 
ed that  a  detective,  who  had  a  description  of 
the  stolen  prc^>erty,  met  a  boy  with  a  stolen 
coat,  and,  on  asking  where  he  got  it,  was  taken 
to  defendant,  who  had  on  clothes  stolen  from 
the  place  burglarized.  Without  telling  defend- 
ant that  he  was  an  officer,  or  that  he  intended 
to  arrest  him,  he  chaiiged  defendant  with  the 
burglary,  and  defendant  confessed  it  Held, 
that  defendant  was  not  luider  arrest  when  he 
made  the  confession,  though  the  detective  went 
to  him  with  the  purpose  of  arresting  him  If  the 
boy  idottified  him  as  the  one  who  stole  the 
coat,  and  that  the  confession  was  admissible. 

Appeal  from  district  court  Bexar  county; 
6.  H.  Noonan,  Judge. 

Richard  Holmes  was  convicted  of  burglary, 
and  appeals.    Affirmed. 


Tarleton  &  Altgelt  and  Edward  Dwyer,  for 
appellant  R.  L.  H«iry,  Asst  Atty.  Gten.,  for 
the  State. 

SIMKINS,  J.  Appellant  was  convicted  of 
burglary,  and  his  pimishment  assessed  at 
two  years  In  the  state  penitentiary.  The  on- 
ly question  that  need  be  considered  is,  did 
the  court  err  in  admitting  the  confession  of 
appellant?  The  state  wlitnees  Bo  wen  was  a 
detective,  and  had  been  a  policeman.  Ob- 
taining a  description  of  the  property  bur- 
glarized from  the  Dodlc  store,  he  met  a  boy 
with  a  coat  stolen,— not,  however,  from  the 
store.  On  asking  where  he  got  It,  he  was 
carried  by  the  boy  to  appellant,  as  the  one 
from  whom  he  received  it  While  question- 
ing appellant  about  it,  he  recognized  the 
pants  and  shoes  then  warn  by  appellant  as 
the  Dodlc  goods,  and  charged  him  with  the 
theft  Appellant  admitted  he  had  burglar- 
ized the  store  by  going  in  over  the  tran- 
som. The  witness  says:  "I  had  not  arrested 
him  at  this  time,  nor  InfOTmed  him  I  intend- 
ed to  arrest  him.  I  wanted  to  investigate 
the  matter  before  I  arrested  him.  I  did  not 
tell  him  I  was  an  officer.  I  went  there  to  ar- 
rest him.  If  Identified  by  the  boy  as  the  one 
he  got  the  coat  from.  I  did  not  intend  to  let 
him  go,  and  at  no  time  after  I  came  in  his 
presence  would  I  have  pa*mltted  him  to 
escape."  Appellant  Insists  that  this  purpose 
was  In  Itself  an  arrest  The  proposition  con- 
tended for  seems  to  be  that  no  policeman 
or  detective  or  other  officer  can  receive  the 
confession  of  a  criminal,  who  may  know  or 
have  reason  to  believe  he  is  such.  Such  is 
not  the  law.  There  Is  no  evidence  here 
showing  that  appelant  was  under  arrest  at 
the  time  of  making  the  confession,  and  the 
court  did  not  err  in  admitting  It  Williams 
V.  State,  19  Tex.  App.  279.  Judgment  la  af- 
firmed. 


DAVIS  V.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  21, 

1883.) 

BUROLART — IXDICTMBIIT — COWEWIOKS — CONTIMC- 

ANCB— Absbncb  or  Witness. 

1.  The  statement,  made  by  one  while  in 
jail  on  the  charge  of  bnrglary,  that  a  certain 
article  with  which  the  building  was  broken  in- 
to, and  a  certain  article  taken  therefrom,  wonld 
be  found  in  a  certain  place  nnder  a  building, 
is,  in  connection  with  evidence  that  they  were 
so  foand,  admissible  against  him,  nnder  Code 
Crim.  Proc.  art  700,  making  the  confession  of 
one  In  confinement  admissible,  where,  in  con- 
nection therewith,  he  made  statements  of  facts, 
that  are  found  to  be  true,  which  conduce  to  es- 
tablish his  guilt 

2.  Overruling  defendanlf s  motion  for  a  con- 
tinuance for  absence  of  a  witness  cannot  have 
Injured  him,  where  the  facta  to  which  affidavit 
is  made  that  he  would  testify  do  not  meet  the 
case  made  by  the  state. 

S.  An  Indictment  for  btirglary  need  not  de- 
scribe the  property  stolen. 

Appeal  from  district  court.  Orange  coun- 
ty; Stephen  P.  West,  Judge. 
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Artbnr  Diu'ls  was  conrlcted  «f  twEglary, 
&ud  appeaU.    Afilrnied. 

B.  A.  Cheaamm  and  Bxillitt  &  GHlesple, 
for  appellant.  R.  L.  Henry,  Asst.  Atty.  Gen., 
for  tbe  State. 

SUf  KIMS,  J.  AvpeOant  waa  coaTlcted  of 
iMiridary,  and  bia  ponishment  fixed  at  tv«o 
yenn  in  the  penitentiary,  from  whlcli  he  ap- 
petUflw 

h  The  j^>pellaat  claims  that  the  coturt 
en-ed  In  permitting^  tbe  witness  Philips  to 
teatify,  over  ohjectian,  aa  to  tbe  eonfeaaian 
at  atifMUaat,  tben  under  confinement,  m  to 
where  the  meat  spike,  with  which  the 
barglai7  waa  effected,  wa«  Co  be  found,  and 
B«lin'a  piatot,  whkcb  bad  been  taken  out  ta^ 
the  burglar.  On  the  monlng  after  the 
borglary,  and  after  apiMdlant  had  been  ar- 
rested, and  the  mlMlng  money  floond  la  hda 
ciothea,  ait  his  boardbig'  hoaae,  the  witneas 
PhOips  went  to  Ore  JaU,  and  told  blm 
wtaat  had  been  found,  and  aaked  where  Bo- 
Itn'a  platal  waa,  and  the  meat  aplke,  and 
promlaed  t»  heip  tain.  AppcQlant  directed 
hln  to  look  opon  a  siU  tinder  his  boanllng 
Itouse,  t»  tiie  rigtat  of  tlie  fvont  door.  The 
missing  ttrticles  were  lonnd,  as  deacrlbed. 
There  can  be  no  qnestlon  aa  ti>>  their  incrim- 
tamttre  diaractar,  and  the-  crldenca  waa  ad- 
missible, undca  Qode  Olm.  Proe:  art  750, 
.Waiaon,  Crlm.  8t.  |  2*r3.)  Nelens  Caae,  14 
Tex  App.  484,  clOng  Wbart  Crlm.  Er.  919; 
Neei^'a  Caae,  27  Tex.  App.  829^  (bottom  of 
Vge^  11  S.  W.  Rj!i>.  876;  Strait's  Case,  43 
Tex.  486. 

2.  The  app^ant  conpbdna  that  the  conrt 
erred  tn  orerruUng  the  motion  for  a  con- 
tiBiKncei  Tlw  application  was  bastHl  npon 
die  aUsence  of  one  Popple,  and  stated  what 
be  expected  to  prore  l^  said  witness.  Now, 
WW  can  coocede  tha  facta  he  expected  to 
prove  were  true,  and  they  were  in  fact 
proven  on  trial,— that  Popple  had  a  room  In 
the  same  building  where  the  saloon  was,  that 
It  was  furnished  and  usually  occupied  by 
hlra;  that  he  bad  a  key  to  the  saloon;  that 
on  the  night  of  the  burglary.  In  company 
with  three  or  four  otbers,  including  appel- 
lant. Popple  unlocked  the  door,  and  went 
in,  and  they  all  got  a  drink,  the  appellant 
ga!ug  behind  the  bar,  and  mixing  drinks 
for  the  crowd.  Still,,  these  facta  do  n«yt  meet 
the  case  made  by  the  state,— that,  after  the 
drinks  were  taken.  Popple  turned  out  the 
whole  crowd,  and  locked  tiUe  door,  and  left 
OQ  the  moTBing  train  to  yiatt  a  neighboring 
town,  and  utter  he  left  the  window  was 
fOTced  open  witli  a  meat  spike,  and  the 
money  in  the  drawer,  a  pistol,  and  other 
things  were  taken  out  There  waa  no  injury 
to  appeUant  In  orernillng  his  motion  for  a 
coatinnftnce. 

3.  Tbe  indictment  Is  sufficient  It  la  not 
neceasary  that  an  indictment  tor  burglary 
shotdd  describe  the  property  stolen.  Martin 
V.  StJite,  1  Tex.  App.  525;  Black  v.  State,  18 
Tex.   App.   124.     The  Judgment  Is  nffli-med. 


BLEVIKS  r.  STATK 

(Coart  of  Oiminal  Appeals  of  Texas.    Oct  H. 

18a&) 

Rbcoo-viza  sce— SwrnotsiroT. 
On  appeal  from  eonrietion  nndor  ta  io- 
dictment  chargiag  the  aelliBar  aosd  gMiw  Intsxi- 
catioe.  liquor  to  a  minor  without  the  writta 
consent  of  persoz^a  authorizing  him  ao  to  do,  i 
recognizance  reciting  that  deraidant  was  char- 
ged and  coBvieted  of  aHHng  and  gfrlng  wUikr 
to  a  i^ner  is  InsafflcieKt,  M^lanM  v.  Stat*; 
(Tex.  Or.  App.)  20  S.  W.  Bop.  1108,  foUowai 

Appeal  from  Monte  county  comrt;  J.  \r. 
Bolls,  Jndget 

J.  W.  Blevlas  was  ocavicted  of  a  rl<daXloa 
of  Um  liquor  lawst  and  appeals.  AppMl  dU- 
miased. 

K.  I*  Henry,  Aaat  Atty.  0<>n.,  for  the  State. 

SCKKINS,  3.  AppeUant.  having  been  ota- 
victed  of  the  offedse  of  having  sold  and  glrcD 
Intoxicating  liquor  to  a  minor  without  tbe 
written  consent  of  persons  anthoriaii^  him 
so  to  do,  entered  into  a  recognnlzanoe  reciting 
that  def^dant  was  charged  and  oonvieted 
of  Hie  offense  of  selling,  an^  gtrlnf  wlilaki 
to  a  minor.  On  motion  of  the  aaaiatant  at- 
torney general  the  appeal  la  diamlaBod  to 
tnsaffldency  of  recognlaancck  w^pr^H  r. 
State,  CTex.  Cr.  App.)  20  &  W.  Re».  U08. 


COBB  T.  STATft 

(Court  «<  Criminal  Appeals  o<  Trial    Oct  tl. 

1893.) 

Appeal  from  Baioa  oo^^  court;   W.  H. 

Teagtw;  Judge. 

J.  W.  Cobb  waa  conrlcted  of  aa  aggravated 
asaaidt,  and  appeals.    DIsmisBed. 

R.  L.  Henry,  Aaat  Atty.  Gen.,  ftr  th* 
State. 

SIMKINS.  3.  App^ant  was  convicted  o( 
an  aggravated  assault,  and  fined  $25,  from 
which  judgment  he  appealed,  and  entered 
into  -a  recognizance  conditioned  to  abide  the 
Judgment  of  tbe  court  of  appeala.  Upon  mo- 
tion of  assistant  attorney  general,  tUM  ap- 
I>eal  is  (lisinlssed  for  want  of  a  auffldent 
recogub.ance. 


OIliBBBATH  r.  STATS. 
(Court  of  Crimloel  Appeals  of  Teaaa.   Oct  31, 
1^981) 
Appeal  from  Ralna  county  court;  W.  U. 
Lamb,  Judge. 

James  Gilbreatb  was  ooarleled  of  larceny, 
and  appeals.    Dtimhsed. 

R.  U  Henry,  Aaat   Atty.  Qen..  ttar  A* 

State. 

8IMKIN3,    J.     AppeUant    betog   ogarfKt- 

ed  of  tbe  theft  of  45  cross-tlea,  worth  ^  dai- 
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lara,  appealed,  and  entered  into  a  recognl- 
7^ince  conditioned  to  abide  the  judgment  of 
the  cowt  »f  appealK.  On  motkm  of  the  as- 
sistant atturne}-  general,  the  appeal  la  dis- 
misaed  tor  insuttoieat  recogaiaancek 


LYNN  T.  STATE. 

<Court  of  Criminai  AK>eal3  of  Texas.    Oct.  21, 

1808.) 

HoHiciDB  —  AauJBVt  WITH  lxTn>-T  TO  Hl-kdbb  — 
SrFriciBSCT  or  Evidbscb— Isstklctiox. 

1.  Ob  a  trial  vf  a  person  for  au  nscaalt 
with  intent  to  murder  niii  \rlfe,  the  evid«Bee 
ahowtd  that  defendant  lutd  quit  iter  for  a  year, 
and  ahe  had  natumed  to  her  iwrents;  tliat  he 
auddealr  appeared  at  night,  on  the  Kallei7, 
and,  pointing  a  gun  is  the  room  where  bis  wife 
was.  snapped  a  cap,  and  began  cursing  the 
gm !  and  that  he  warned  hie  father-in-law  and 
others  not  to  come  to  hiau  DeCeudnut  textified 
tliat  the  gun  was  not  loaded.  Bdd,  that  a  ver- 
dict of  guilty  was  supported  by  the  evidence. 

2.  A  chartte  a*  to  the  failnre  of  tlie  .-^un  to 
-fire,  qualified  by  an  instruction  «•  acquit  of  an 
assault  with  intent  to  murder  if  the  jury  be- 
lieved it  was  not  loaded,  is  not  a  charge  on  the 
weight  of  evidence,  nor  improper. 

Appeal  fremi  district  cotirt,  Upshur  connty; 
Vellx  J.  McCord,  Judge. 

Itiiuic  Lynn  was  convicted  of  an  assnult 
with  Intent  to  nmrder,  and  appeals.  Af- 
flnned. 

R.  L.  Henzjr,  Aast  Atty.  Gen.',  for  the 
State. 

SIMKIXS,  J.  Appellant  was  convicted  of 
au  nsssiult  with  Intent  to  mnrder  his  wife, 
and  his  punishment  assessed  at  two  years' 
continoment  In  the  penitentiary. 

1.  We  do  not  tJiluk  that  the  charge  of  the 
court  as  to  the  failure  of  the  gun  to  Are, 
quJiUfiiHl  as  It  was,  and  preceded  by  an  In- 
struction to  acquit  of  an  ass-itdt  with  ta- 
t«»nt  to  murder  If  they  T>elieved  it  was  not 
loaded,  w!»fl  a  chnrje  upon  the  woisht  of 
evidence;  nor  was  It  IniproiH?)-.  The  charge 
was  not  excepted  to,  nor  any  special  <Aarge 
requested,  and  certainly  there  is  no  Injury 
apparent  tin  ri'fiimi. 

1!.  The  evidence,  while  not  so  dear  as  coold 
be  desired,  Is  sufBcient  to  sustain  the  rerdict 
of  the  Jnry.  The  only  evidence  showing  that 
appelant  did  not  Intend  to  kill  his  wife  was 
his  own  testimony  on  trial  that  his  gun  was 
nnloaded.  But  the  evidence  rtiows  he  had 
qnit  his  wife  for  a  year,  and  she  had  re- 
turned to  her  parents;  that  at  night  he 
suddenly  appeared,  on  tlie  gaHery,  and,  point- 
ing the  gtm  in  the  room  where  his  wife  wns, 
he  snapped  a  cap,  and  hegon  cursing  the 
eon,  and  threatening  4*  brealc  it,  and  warned 
his  father-in-law  and  others  not  to  come  to 
him.  In  view  of  the  surrounding  facts  and 
eircomstances  the  jury  fllsbelieTed  the  ap- 
pdhuit's  fftatement.  If  appeflant  so  acted  as 
to  make  the  witnesses  as  well  as  jury  believe 
lie  Mmded  t»  Icm  bis  wife,  while  In  fact  he 
oolr  Intended  to  frighten  her,  he  has  only 
himself  to  trtame.  The  judgment  is  affirmed. 
v.23s.w.no.  13—44 


AUGUSTINB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  21. 
18»a) 

Bi.lL— DiscnAROE  —  Rtiir  >ictuex't  fob  Same  Of- 
fense— Rkk  JcmoATA. 

1.  Where  a  iterson  indicted  for  murder  is 
admitted  to  bail,  and  the  cause  is  afterwards 
cBsniissed,  he  is,  in  ease  lie  ie  aeain  indicted, 
entitled  to  bail,  even  in  the  abaeuce  of  any 
statute  on  the  subject,  since  his  right  to  bail  is 
res  judicata. 

2.  Code  Grim.  Proc.  art,  187,  provides  that 
where,  after  indictment  found,  the  ntnse  of  de- 
fendant has  been  investigated  on  habeas  cor- 
pus, and  an  order  made,  admitting  liim  to  bail, 
he  shall  not  be  subject  to  be  again  placed  in 
custody,  except  when  ■nrrendered  hy  his  (Mil, 
or  when  the  trial  ot  his  cause  coniwenccs  l>e- 
fore  a  petit  jury.  BeHd  that,  after  a  iierson  has 
once  been  admitted  to  bail,  the  state  cannot 
afrain  arrest  and  incarcerate  hin  for  the  same 
offense. 

3.  Whether  he  was  admitted  to  bail  oa  ac- 
oonnt  of  the  facts  developed  by  such  investiga- 
tion, or  because  of  ill  health,  is  immaterial. 

Appeal  from  district  court,  Gonzales  coun- 
ty; B.  R  Aberaathy,  Special  Judge. 

Habeas  corpus  proceeding  b;  Dare  Augus- 
tlAe,  who  is  in  custody  under  a  warrant  is- 
sued on  an  indictment  charctng  bim  with 
oMtrder.  From  a  judgment  refusing  to  ad- 
mit bim  to  bail,  be  appeals.    Beversed. 

Kleberg  &  Ondn  and  Glaas  &  Burgess, 
for  appellant.  R.  Ij.  HMiry,  Asst.  Atty.  Gen., 
for  the  State. 


DATTDSON,  J.  The  appellant,  having 
been  denied  ball,  prosecutes  his  appeal.  The 
questions  presi.'nted  are  legal,  arising  upon 
an  agreed  statement  of  facts,  substantially 
as  follows,  to  wit:  On  Hie  2l8t  of  December, 
1876,  the  gnujd  Jury  of  De  Witt  county 
preferred  an  Indictment  against  appellant 
and  others,  charging  them  with  the  murder 
of  Fliimp  Brassell.  That  on  the  29tb  of  the 
same  month  the  cause  was,  on  change  of 
venue,  transferred  to  Bexar  county.  That 
on  account  of  sickness,  rendering  It  dan- 
gerous to  longer  confine  appellant,  he  was 
admitted  to  ball  In  the  sum  of  $10,000,  and 
this  occurred  In  December,  1882.  The  fol- 
lowing January  the  state,  after  exhausting 
diligence,  could  not  secure  the  attendance  of 
the  witnesses  for  the  prosecution,  and,  being 
unable  to  longer  continue  the  cause,  dis- 
missed It,  as  to  the  relator.  On  the  31st 
day  of  December,  1891,  the  grand  jurj-  of 
De  Witt  county  reindicted  the  relator  for 
the  same  murder,  and  the  venue  was  changed 
to  Gonzales  county,  where  It  was  again  con- 
tinued by  the  state  on  June  25,  1893.  It 
was  admitted,  and  shown  to  be  true,  that  the 
offense  charged  in  the  Indictment  fomid  In 
1S76  was  identical  wlUi  that  set  forth  In 
the  bin  preferred  In  1891. 

We  deem  it  necessary  to  discuss  only  one 
of  the  legal  questions  presented  for  decision, 
to  wit,  when  a  person  charged  with  a  cap- 
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ital  offense  has  once  been  admitted  to  bail 
after  Indictnmnt  found,  he  shall  not  be  sub- 
ject to  be  agabi  placed  in  custody  for  the 
same  offense,  except  on  surrender  by  his 
sureties,  whether  the  bail  be  granted  on  the 
facts,  or  on  account  of  ill  health.  In  other 
words,  when  ball  is  once  granted  after  in- 
dictment found,  it  is  beyond  the  power  of 
the  state  to  rearrest  for  that  offense;  the 
right  to  bail  being  res  adjudicate.  This 
proposition  is  fully  sustained  by  the  authori- 
ties, were  it  necessary  to  looic  beycmd  our 
own  statutes.  Wells,  Bes  Adj.  1 421;  Ohurch, 
Ilab.  C!orp.  386;  Jilz's  Case,  64  Mo.  205. 
Locddng  to  our  own  legislation,  we  find  that 
article  187,  Code  Crim.  Proc.,  provides: 
"Where  a  person  once  discharged  or  admit- 
ted to  bail,  is  afterward  indicted  for  the 
Slime  offense  for  which  he  has  been  cmce 
arrested  he  may  be  committed  on  the  In- 
dictmoit,  but  Bliall  be  again  entitled  to  the 
writ  of  habeas  corpus,  and  may,  notwith- 
standing the  indictment,  be  admitted  to  ttall. 
if  the  facts  of  the  case  render  it  proper;  but 
in  cases  where  after  indictment  found  the 
cause  of  the  defendant  has  been  inrestlgated 
on  habeas  corpus,  and  an  order  made  either 
remanding  him  to  custody,  or  admitting  him 
to  bail  he  shnll  neither  be  subject  to  l>e 
again  placed  in  custody,  unless  when  sur- 
rendered by  his  bail,  or  when  the  trial  of  his 
Ciiuse  commences  iiefore  a  petit  jury,  nor  shall 
he  be  agtiin  entitled  to  the  writ  of  liabea^  cor^ 
pus,  except  in  special  cases  mentioned  in  arti- 
cles 155  and  189."  Article  155  has  reference  to 
cases  where  the  health  of  the  accused  Is  of 
such  a  nature  as  to  endanger  his  life  by  fur- 
ther confinement  Article  189  applies  to  cases 
where,  subsequent  to  the  first  application, 
important  testimony  iias  l)een  obtained, 
which  was  not  within  the  power  of  the  ap- 
plicant to  produce  at  the  former  hearing. 
These  provisions  are  enacted  for  the  b&ie- 
flt  of  the  accused,  and  can  only  be  Invoked 
in  bis  l>ehalf.  The  state  is  not  entitled  to 
a  new  trial,  .ind  is  detxirred  the  right  of 
appeal  by  the  constitution  of  this  state; 
and  there  ia  no  way  by  which  the  state 
can  vacate  a  judgment,  and  retiy  the  ac- 
cused, of  its  own  right.  A  judgment  gi-ant- 
ing  baU  is  fln.al,  as  to  the  state,  aud  even 
to  the  accused,  unless  he  should  seels  to 
r(>duce  the  amount  of  ImiU  granted,  by  ap- 
peal or  otherwise.  Whether  the  investiga- 
tion after  indictment  found,  moitloned  in 
article  187,  relates  to  the  facts,  or  when 
bail  is  granted  on  account  of  ill  health,  we 
think  is  not  material,  because  in  neither 
fvent  can  the  state  cause  the  rearrest  and 
second  incarceration  of  the  accused  for  the 
same  offense.  We  deem  it  imnecesary  to  dis- 
cuss this  question  nt  length.  Tbs  judgment 
is  reversed,  and  the  relator  granted  biiil 
in  the  sum  of  .$10,000.  The  sheriff  of  Gon- 
zales county  is  directed  to  take  his  bond  for 
that  amount,  in  tlie  terms  of  the  law  govern- 
ing such  cases. 


HBNDRICKSON  v.  STATa 
(Oonrt  of  Criminal  Appeals  of  Texas.    Oct  21. 
1898.) 

RiTIEW  ON  APPaAI.  — AB8EMCB  OF  STATEnaT  OF 

Facts  fbom  Record— Cniminai.  Tbui/— Aitidi- 
tits  of  juboks. 

1.  A  Btatemoit  of  facts  will  not  be  cod- 
Bidered  on  appeal,  when  filed  after  adjonrn- 
ment  of  court,  without  the  necessary  order 
therefor  being  incorporated  in  the  reconL 

2.  Two  of  the  jurors  in  a  trial  of  defend- 
ant for  burglary  stated,  on  oath,  tliat  before 
they  reached  a  verdict  of  guilty  it  was  agreed 
to  recommend  defendant  for  pardon,  and  tbtt 
snch  agreemoit  inflnenced  them  in  makinc 
their  verdict.  A£Sdavits  of  six  other  Jnron 
stated  that  the  agreement  in  refer«ice  to  the 
matter  of  pardon  occurred  sutmequent  to  their 
agreement  on  the  verdict.  HM  not  to  aotlior- 
ise  a  reversal  of  the  judgment 

Appeal  from  district  court.  Wise  county; 
J.  W.  Patterson,  Judge. 

Jotm  Hendrickson  waa  convicted  of  rob- 
bery, and  appeals.     Affirmed. 

R.   L.  Henry,  Aast   Atty.   Oen.,  for  the 

State. 

DAVIDSON,  J.  This  Is  a  conviction  of 
robbery.  The  penalty  assessed  is  confine- 
ment in  the  penitentiary  for  a  term  of  Sre 
years.  The  statement  of  facts  cannot  be 
considered,  because  filed  after  court  ad- 
journed, without  necessary  order  therefor 
being  incorporated  in  the  record. 

While  considering  th^  verdict  the  jury 
agreed  to  recommend  defendant  to  the  gov- 
ernor as  a  proper  person  for  executive  clem- 
ency. Two  jurors  state,  under  oath,  that 
this  agreement  was  had  before  the  verdict 
was  agreed  upon,  and  that  it  inflnenoed 
them  in  arriving  at  their  verdict  They  far- 
ther said:  "We  cannot  say  tliat  we  would 
ever  have  agreed  to  said  verdict  except  for 
said  agreement."  How  jurors  could  be  in- 
duced or  influenced  to  convict  a  i>arty  of  an 
infamous  offense  in  order  to  Imve  an  oppor- 
tunity of  signing  a  petition  for  pardon  1» 
very  remarlcable,  to  say  the  least  of  it;  and 
bow  they  cotild  be  willing  to  render  infamous 
a  fellow  citizen,  by  convicting  him  of  a  hein- 
ous crime,  in  order  to  have  the  opportunity 
afforded  them  of  asking  the  governor  to 
efface  that  infamy,  passes  comprehension. 
They  are  contradicted  fully  by  the  affidavit} 
of  six  other  jurors,  in  which  affidavits  it  Is 
stated  the  agreement  In  reference  to  tbe 
matter  of  pardon  occurred  subsequent  to 
their  agreement  upon  the  verdict  The  facts 
set  up  do  not  authorize  a  reversal  of  tbe 
judgment,  and  It  is  affirmed. 


MATTHEUS  t.  STATH. 
(Court  of  Criminal  Appeals  of  Texas.    Get  U. 
1893.) 
Criminal  Law— Theft— Reiiabxs  ot  Cocmti- 
1.  The  refusal  of  a  continuance  will  not  b* 
reviewed,  in  the  absence  of  a  bill  of  exceptloni 
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2.  Where  defendant  contends  that  he 
bought  the  cattle  he  is  accused  of  Btealhig,  a 
charge  that  if  the  jury  believes  that  he  bought 
said  cattle,  or  has  a  reasonai>le  doubt  that  he 
stole  them,  the  jury  will  acquit  him,  sufficiently 
states  the  issue. 

3.  'Uliere  an  objection  to  improper  remarks 
of  the  county  attorney  has  been  promptly  sus- 
tained,— the  attorney  being  admonished  to  keep 
within  the  record, — and  the  defense  has  failed 
to  request  an  instruction  to  the  jury  to  disre- 
gard such  remarks,  and  defendant  has  received 
the  lowest  term  of  punishment  for  his  offense, 
the  court's  failure  to  give  such  instruction  is 
no  ground  for  reversal. 

Appeal  from  district  court,  Cooke  county; 
D.  B.  Barrett,  Judge. 

Jobn  Mattheus.  coDTicted  of  cattle  theft, 
a^peala.   Affirmed. 

A.  M.  Green  and  O.  H.  Gulp,  for  appel- 
lant. R.  L.  Henry,  Asst  Atty.  Gen.,  tot  the 
State. 

DAVIDSON,  X  This  appeal  Is  prosecuted 
from  a  conviction  of  cattle  theft. 

1.  Witlioat  a  bill  of  exceptions  resoled, 
tbe  action  of  the  court,  refusing  a  continu- 
ance, will  not  be  revised  on  appeaL  Wtllson, 
Orlm.  St.  I  2187. 

2.  Birror  la  assigned  because  of  the  sup- 
posed failure  of  the  court  to  Instruct  the 
Jurj  In  regard  to  defendant's  explanation  of 
hia  possession  of  the  alleged  stolen  cattle. 
Upon  this  phase  of  tbe  case,  the  court  char- 
ged the  jury  as  follows:  "If  you  find  that  de- 
fendant bought  tbe  two  head  of  cattle  be  la 
cbarged  with  stealing,  or  if  you  have  a  rea- 
sonaUe  doabt  as  to  his  having  stolen  said 
cattle,  you  will  acquit  him."  The  defendant 
accoonted  for  his  possession  of  tbe  cattle 
throng  purchase  from  a  German.  Tbe 
cbarge  pertinently  and  correctly  submits  this 
explanation  to  the  jury.  He  gave  no  other  ex- 
planation of  bis  possession.  The  charge,  as 
giv«i.  Is  the  law  applicable  to  that  phase 
of  the  case.  Williams  v.  State,  29  Tex.  App. 
1C7,  15  S.  W.  Rep.  285;  Oonners  v.  State,  81 
Ter.  Cr.  App.  463,  20  8.  W.  Rep.  981. 

8.  Defendant's  objection  to  tbe  alleged  im- 
pr(q>er  remarks  of  tbe  county  attorney  were 
promptly  sustained  by  tbe  court,  and  the  at- 
torney admonished  to  keep  wltliin  tbe  rec- 
ord. Tbe  ,AeteaAant  did  not  request  Instruc- 
tions to  tbe  jury,  directing  them  to  disregard 
said  remarks.  Totmg  v.  State,  19  Tex.  App. 
53S;  K«inedy  v.  State,  Id.  618;  Wlllson, 
Orlm.  St  I  2321.  No  Injury  Is  shown.  De- 
fendant received  tbe  lowest  term  of  pnnlSb- 
ment  We  find  no  «Tor  In  tbe  record  requir- 
ing a  reversal,  and  tbe  Jadgment  Is  affirmed. 


ADAMS  V.  STATE. 

(OMirt  of  Criminal  Appeals  of  Texas.    Oct  21, 

1893.) 

CRiMiSiL  Law— Chavgk  op  Vende. 

1.  Where  the  court  believes  that   a   fair 

and  impartial  trial  cannot  be  had  In  the  county 

where  defendant  is  indicted,  it  may  change  the 

venue  to  another  county,  of  its  own  motion. 


2.  The  order  changing  the  venue  need  not 
redte  the  arraignment  of  d^mdant 

Appeal  from  district  court,  Kerr  county; 
Eugene  Archer,  Judge. 

Tom  Adama  was  convicted  of  murder  in 
tbe  first  d^ree,  and  appeals.    Affirmed. 

R.  L.  Henry,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  J.  Appeal  from  Kerr  county. 
The  conviction  in  this  case  was  for  murder 
in  tbe  flist  degree,  tbe  punishment  beiug 
a  life  term  In  tbe  penitentiary.  A  statement 
of  tbe  facts  ia  not  incorporated  In  the 
record. 

1.  Tbe  indictment  Is  In  tbe  usual  form, 
and  sufficiently  charges  tbe  ofCense  of  mur- 
der. Tbe  motion  to  quasb  was  not  well 
taken. 

2.  Tbe  Judge,  of  bis  own  motion,  changed 
the  venue  from  Sutton  cotmty  to  Mason 
coimty,  because  a  trial  alike  fair  and  im- 
partial to  the  state  and  the  accused  could  not 
be  bad  In  Sutton  county,  and  because  there 
existed  so  great  a  prejudice  In  Sutton  coun- 
ty agaitist  the  defendant  that  he  could  not 
obtain  a  fair  trial  in  said  county.  Defend- 
ant's objections  that  the  order  was  without 
authority  of  law,  and  disclosed  no  sufficient 
legal  ground  for  tbe  change  of  venue,  were 
properly  overruled.  Wlllson,  Grim.  St.  iS 
2199,  2200. 

3.  A  Idea  to  the  jurisdiction  was  filed  in 
Mason  county,  based  upon  the  failure  of  the 
order  changing  the  venue  from  Sutton  coun- 
ty to  recite  the  arraignment  of  tbe  defend- 
ant nbere  was  no  error  committed  by  the 
court  in  overruling  the  plea.  Ex  parte  Cox, 
12  Tex.  App.  665;  Wlllson,  Orlm.  St.  |  2212. 
Upon  a  second  change  of  venue,  the  case  was 
carried  to  Kerr  county,  and  there  finally 
tried.  Tbe  record  discloses  no  errors,  and 
the  Judgmmt  is  afDrmed. 


HORTON  V.  STATB. 

(Court  of  Orimlnal  Appeals  of  Texas.    Oct  21, 

1893.) 

Recoohizakob— StnfFioinroT. 

Under  a  statute  requiring  a  reoognixance 

to  bind  appellant  to  abide  the  Judgment  of  the 

"court  of  criminal  an;)eals"  it  is  not  sufficient 

when  binding  him  to  abide  the  judgment  of  the 

"court  of  appeals." 

Appeal  from  Lamar  county  court;  John  W. 
Rountree,  Judge. 

William  Horton  appeals  from  a  Judgment 
of  conviction.    Appeal  dismissed. 

R.  L.  H^iry,  Asst  Attjr.  Gen.,  for  the 
State. 

DAVIDSON,  J.  Obe  statute  requbres  the 
reoogniaance  to  bind  tbe  appellant  to  "abide 
tbe  Judgment  of  the  court  of  criminal  ap- 
peals," etc.  Ttie  recognisance  in  the  record 
binds  blm  to  "abide  tbe  judgment  of  tbe 
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court  of  appeals."  This  Is  not  suffident. 
Acts  1882,  p.  38,  H  32,  33.  The  modon  of 
the  aasistant  attorney  geueral  is  sustained, 
and  the  appeal  is  dismissed. 


BURGB  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  21, 

1863.) 

FOROEBT— EVIDENCX— ReCOBD  0!f  ApPBAL. 

1.  Tho  bUi  of  exceptions  must  set  out  the 
grounds  of  objection  to  tbu  introdnction  of  an- 
other instrument  purporting  to  be  signed  with 
the  name  •which  defendant  Is  acensed  of  for- 
ging. 

2.  Where  a  substantial  defense  is  in  is- 
sue, evidence  that  defendant  had  admitted  that 
he  was  in  fear  of  persons  against  whom  he  had 
agreed  to  turn  stnte's  evideuce  In  certain  crim- 
inal   cases    involving    both    him    and    tliera    \» 

§r«dudicial.    Letta  r.  State,  (Tex.  Cr.  App.)  21 
I.  W.  R^.  371,  distinguished. 

Appeal  from  district  court,  Fayette  county; 
H.  TelcbniueUer,  Judge. 

Tom  Burge,  convicted  of  forRpry,  .ippenls. 
Berersed. 

Brown,  Lane  &  Jackson,  for  appollnnt 
R.  L.  Heauy,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Appellant  was  charged 
with  and  ccmvlcted  of  forgery. 

1.  Anotlier  Instrument  was  admitted  in  ev- 
idenoe^  purporting  to  be  signed  by  and  ttie 
act  of  J.  W.  Cottrell,  whose  name  had  also 
been  signed  to  the  instrument  set  out  in  the 
indlctm^it  The  bill  of  exceptions  reserved 
does  not  set  forth  the  ground  or  grounds  of 
the  objectioii,  and  hence  Is  not  entitled  to 
OMUdderation.  Jacobs  t.  State,  28  Tex.  App. 
79,  12  S.  W.  Rep.  408;  Llvar  ▼.  State,  2C 
Tex.  App.  115,  9  S.  W.  Rep.  532;  Bryant  v. 
State,  18  Tex.  App.  107;  Davis  v.  State,  14 
Ter.  App.  645.  We  are  of  opinion,  however, 
that  the  testimony  was  admissible  under  the 
facts  of  this  case. 

2.  The  bill  of  exceptions  reserved  to  tin' 
introduction  in  evidence  of  the  instrument 
signed  "J.  Ij.  fflagnw"  falls,  also,  to  state 
any  ground  of  objection  to  its  admisslou. 
It  was  shown,  however,  not  to  be  a  forgei-j', 
and  we  are  of  opinicm  that  no  injury  accrued 
by  reaaoa  of  Its  going  to  the  Jury. 

3.  The  sbmitt  of  the  coonty  testified,  in  be- 
half of  defendant,  that  at  the  Instance  of  "J. 
W.  Cottrell"  and  others  he  appointed  defend- 
ant deputy  sheriff  during  the  summer  of  189-', 
and  shortly  prior  to  the  election  that  fnU  re- 
voked the  appointment.  On  cross-examina- 
tion, and  over  the  objection  of  defendant 
that  the  testimony  was  "highly  prejudicial," 
and  "In  no  way  relevant  to  the  issue  involve<l 
in  the  trial,"  the  witness  wns  permitted  to 
testify:  "At  the  time  I  appointed  him  he 
told  me  his  llfb  was  in  danger  firom  persons 
against  whom  he  had  agreed  to  testify  for 
the  state  In  the  cases  in  whldi  he  and  other 
persons  had  been  engaged  m  stealing  stodi. 


and  to  the  effect  that  several  horses  whieb 
had  been  stolen  In  Fayette  county  had  been 
brought  back  from  Bastrop  county  by  oOf 
of  his  deputies,  vis.  Ike  Kennedy,  who  toM 
me  that  Buige  had  shown  him  tbe  horses, 
and  that  defendant  had  also  told  him  tbe 
same  thing."  We  are  dted  by  the  state  ti> 
the  Letts  Case,  (Tex.  Or.  App.)  21  S.  W.  Rep. 
371,  in  support  of  the  tiding  of  tbe  court 
admitting  this  evidence.  That  case  bi>)ds 
that.  Inasmuch  as  there  was  no  question  at 
the  facts  that  Lettz  exhibited  the  gaming 
table  and  was  given  the  lowest  punisbmcnt 
for  that  offense,  tbe  admissicm  of  imprsper 
testlmcmy  did  not  require  a  reversal  of  the 
judgment.  In  this  case,  however,  authority 
on  part  of  defendant  to  sign  the  Instrument 
alleged  to  be  forged  was  asserted,  and  con- 
stituted the  main  issue  of  contenticni  on  the 
trial.  It  is  therefore  not  within  the  rule 
laid  down  In  the  I^ettz  case.  Tlie  testimonr 
was  Inadmissible  and  prejudicial  to  the  de- 
fendant The  Jndgm^it  Is  reversed,  and  the 
cause  remanded. 


HENDERSON  v.  STATE. 

(Gonrt  of  Criminal  Appeals  of  Texas.    Oct  21. 

1893.) 

RkCOOMZAXCE — SaPFICIESCT. 

A  recognizance,  on  appeal  from  a  cob- 
viction  for  selling  goods  on  Snnday,  merely  r*- 
dtiag  that  defendant  stands  charged  with  tlie 
<^ense  of  sellinfi:  gooda  on  Snnday.  is  iosalfi- 
cient,  as  failing  to  recite  an  offense,  siDc«  tiw 
sale,  to  constitute  an  offense,  most  be  made  bjr 
a  person  belon<;ing  to  one  of  the  classes  ennmer- 
ated  in  Pen.  Code,  art  188,  dedaring  the  of- 
fense. 

Appeal  from  Morris  county  court;  J.  W. 
B<din,  Judge. 

J.  W.  Henderson  was  convicted  of  sdlinc 
goods  in  violation  of  the  Sunday  law,  and  ap- 
peals.   Appeal  dismissed. 

R.  L.  Henry,  Asst  Atty.  G«tt.,  f»r  the 
State. 

DAVIDSON,  J.  Appellant,  having  been 
convicted  of  selling  goods  on  Sunday,  prose- 
cutes tills  appeal.  The  assistant  attorney 
general  moves  a  dismissal  of  the  api>eal  be- 
cause the  recoguLsauce  faUs  to  recite  an  of- 
fense against  the  law.  That  obligation  re- 
dtes  that  "the  defendant  stands  ch.arged 
with  tlie  offi-use  of  selling  goods  on  Sunday." 
In  order  to  constitute  this  offense,  the  sale 
must  be  made  by  one  of  the  persons  desig- 
nated In  the  statute,  and,  this  offense  not 
being  one  eo  nomine.  Its  constituent  elements 
must  be  recited  in  the  recognizance.  This 
has  not  been  done  In  this  case.  Pen  Code, 
art.  18tJ;  O'Brien  v.  State,  8  Tex.  App.  671; 
Edwards  v.  State,  29  Tex.  App.  452,  16  S. 
W.  Rep.  98;  Korltz  v.  State,  27  Tex.  App. 
63,  10  S.  W.  Rep.  757;  Willson.  Crim.  St 
I  2650.  Tbe  motion  is  granted,  nod  the  a^ 
peal  is  dismissed. 
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MONTGOMERY  t.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  21, 

Theft— Pkikoipal  akd  Accessokt— Weiohins 
contlictiico  evidesce. 

1.  Where  the  testimony  for  the  prosecution, 
on  a  charge  of  theft,  if  true,  makes  a  strong 
case  against  defendant,  hia  conviction  will  not 
be  disturbed  on  appeal,  though  the  testimony 
for  defendant,  if  true,  establishes  an  alibi. 

2.  Where  defendant  made  preparations  for 
killing  and  dressing  hogs  while  his  confederates 
were  stealing  them,  he  is  guiltr  as  principal  in 
the  theft.  Watson  ▼.  State,  1  8.  W.  Rep.  451. 
17  S.  W.  Bep.  550,  21  Tex.  App.  598,  followed. 

Appeal  from  district  court,  Llaao  county; 
W.  M.  AUlaon,  Judge. 

Frank  Montgomery  was  convicted  of  the 
tbeft  of  hogs,  and  appeals.     Affirmed. 

Leigh  Burleson,  for  appellant  R.  L.  Hen- 
ry, Asst  Atty.  Gen.,  for  the  State. 

HURT,  P.  J.  But  one  reason  is  urged  for 
reversing  the  Judgment.  Counsel  for  appel- 
lant contends  that  the  evidence  falls  to  sup- 
port the  verdict  Off  the  jury,  and  that  in  tact 
the  verdict  is  against  the  weight  of  the  tes- 
timony. If  the  evidence  in  support  of  the 
verdict  establishes  the  guilt  of  appellant  with 
a  reasonable  degree  of  certainty,  we  cannot, 
on  this  ground,  reverse.  Tlio  testimony  re- 
lied upon  by  the  state,  and  that  by  the  ap- 
pellant, is  In  conflict.  The  state's  witnesses 
svronr  to  facts,  which,  if  true,  make  a  strong 
case  against  the  appellant.  On  the  other 
hand,  if  the  testimony  supporting  the  alibi 
is  rrflable,— not  manufactured,  or  the  wit- 
nesses mistaken  as  to  time,— then  appellant 
Is  not  guilty.  App^ant  could  not  have  boon 
at  the  cleaning  of  the  hogs  at  the  time  and 
place  statpd  by  the  -witnesses  for  the  prose- 
cution, and  on  the  rood  to  Son  Sal>a.  Hence, 
the  conflict.  Now,  the  Jury,  and  not  this 
court,  being  the  Judges  of  the  credibility  of 
the  vritnesses,  may  not,  and  did  not,  believe 
the  -witnesses  who  swore  to  the  alibi.  They 
could  not  have  Itelleved  the  nllbi  witnesses 
and  tliose  for  the  prosecution. 

It  la  contended  that  the  evidence  most 
clearly  shows  that  appellant  was  not  a  prin- 
cipal, but.  If  he  had.  gaili7  connection  with 
the  hogs,  it  was  as  a  receiver.  The  -writ- 
er is  of  tills  opinion,  but  bis  views  on  the 
subject  Itave  not  prevailed.  See  Watson  v. 
State,  21  Tex.  App.  59o,  e07,  1  S.  W.  Bep. 
451,  and  17  S.  W.  Bep.  550.  If,  whUe  oth- 
ers were  capturing  the  hogs,  appellant  was 
engaged  in  preparing  to  slaughter  and  dress 
them,  then  be  would  be  a  principal.  And 
when  we  consider  the  time  the  hogs  wore 
taken  from  the  range,  the  distance  from  the 
idaceoC  taking  to  the  place  of  slaughter,  and 
the  time  the  parties  engaged  in  cleaning  the 
hogs  were  suri»-ised  and  fled,  we  are  forced 
to  the  conclusion  that  some  of  tlte  parties 
were  engaged  in  making  preparations  for  the 
sLtnghter  and  dressing  of  the  hogs  while  Mc- 
Cullen  or  John  Montgomery    were    stealing 


them  •trom  the  range.  If  present  at  the 
place  whore  the  hogs  were  dressed,  appel- 
lant was  certainly  guilty  as  taker  or  re- 
ceiver, for,  when  disturbed,  he,  with  the  oth- 
er thieves,  fled.  Now,  whether  he  took, 
m-  aided  in  taking,  the  hogs,  If  he  was— 
kno-wing  tliat  oUiers  were  stealing  the  hogs 
—making  preparations  for  killing  and  dress- 
ing them,  under  the  rule  stated  in  the  Wat- 
sMi  Case,  he  was  a  principal.  Judgment  af- 
firmed. 


BAUMBACH  v.  GULP,  C.  &  S.  F.  BY.  CO. 
(Conrt  of  Civil  Appeals  of  Texas.    Nov.  0, 

1803.) 
Cabbiers— DBU.T  IN  Deuvekt— Dbmciuuoe. 

1.  Mere  delay  of  a  carrier  in  delivering 
goods  is  not  a  convein^ion  thereof,  and  the  con- 
signee cannot  refnse  to  accept  them,  and  re- 
cover their  total  raine,  thoum  at  the  time  of 
delivery  be  had  no  use  for  tae  goods. 

2.  A  consignee  who  refuses  to  accept  the 
Koods  on  the  ground  of  delay  in  delivery  by 
the  carrier  cannot  be  held  liable  for  demur- 
rage .iDd  storage  fixed  by  the  rules  of  the  car- 
rier, of  wtiich  he  had  no  notice,  unless  the 
rates  of  demurrage  and  storage  are  shown  to 
I>e  reasonable. 

Api>cal  from  Harris  county  coiwt;  W.  C. 
Anders,  Judge. 

Action  by  A.  Baumbach  against  the  Gulf, 
Colorado  &  Santa  Fe  Railway  Company. 
(Vora  the  Judgment  entered,  l)oth  parties  ap- 
peal.   Affirmed. 

AV.  B.  Mimson,  for  plaintiff.  J.  W.  Terry 
and  Chas.  K.  Lee,  for  defendant 

WILLIAMS,  J.  Both  parties  have  ap- 
pealed from  the  Judgment  bek>w,  and  both 
have  assigned  errors.  The  action  was 
brought  by  Baumbach  to  recover  of  the  rnii- 
rond  company  damages  for  d^ay  in  deliver- 
ing a  car  load  of  lumber.  The  damages 
claimed  were  the  value  of  the  lumber  and 
freight  and  trackage  charges  paid  upon  it. 
The  defendant  pleaded  in  reooovention  for 
storage  or  demurrage  upon  the  luml>er. 
Pin  ill  I  iff  had  a  load  of  lumber  upon  one  of 
defendant's  cars  at  its  freifl^t  depot  at  Gal- 
veston, where  it  liad  arrived  from  Laike 
Charles,  la.  PlaintifC  paid  the  freight  char- 
ges upon  it  from  Lake  Charles  to  OalTestou, 
and  arranged  with  defendant  to  carry  the 
car  to  a  point  upon  its  track  opposite  the 
place  whore  be  was  engaged  in  building, 
atwut  a  mile  distant  from  the  freight  depot. 
This  was  on  the  22d  of  September,  1890. 
The  car  witli  the  -  lumber  was  not  carried 
to  the  designated  point  -until  the  10th  of  No- 
vember, the  delay  being  caused  by  a  con- 
fusitm  of  the  niunber  of  the  car  with  tliat 
of  another.  In  the  meantime,  plaintiff,  need- 
ing this  hunbor  for  a  pni-ticular  patf  of  tlie 
work  he  was  doing,  and  having  inquired  of 
defendant  alx>ut  the  car  in  question,  and  get- 
ting no  satisfaction,  Iwiight  and  used  other 
luml)er.  When  the  car  load  in  question  ar- 
rived and  was  tendered  to  him  be  declinetl  to 
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receive  it,  on  the  ground  tliat  be  then  had 
no  use  for  It,  having  supplied  its  place  and 
completed  the  pai-t  of  the  building  upon 
which  it  was  intended  to  be  used.  Defend- 
ant left  the  car  with  the  lumber  on  its  track 
at  tlie  point  to  which  it  had  been  taken  un- 
til January  9,  1891.  It  was  then  taken  to 
defendant's  yard,  and  remained  loaded  with 
the  lumber  until  March  17,  1891,  when  the 
lumber  was  put  In  defendant's  warehouse, 
and  in  September  followiug  it  was  put  In 
charge  of  a  warehouseman  at  plaintiff's 
charge.  Plaintiff  was  several  times  notified 
that  unless  he  received  the  lumber  it  would 
be  stored  for  his  ac-^unt.  One  of  the  no- 
tices was  dated  April  4th,  the  dates  of  oth- 
ers  not  being  given.  PlalntUT  replied  to 
the  notices  that  the  lumber  was  at  the  dis- 
posal of  defendant.  The  rules  of  defendant 
provided  that  demurrage  or  storage  would 
be  charged  for  cars  if  not  unloaded  within 
24  hours  after  notice  of  arrival,  for  first  day, 
|1;  second  day,  $2.50;  for  third  and  succeed- 
ing days,  |5  per  day.  There  was  no  evidence 
as  to  whether  the  rate  charged  was  reason- 
able or  not,  nor  was  it  shown  that  plaintiff 
had  notice  of  the  regulation.  The  only  dam- 
age claimed  by  plaintiff  (and  there  was  ev- 
idence of  no  other)  was  the  total  value  of 
the  lumber.  It  is  well  settled  that  the  mere 
delay,  however  unreasonable,  on  the  part  of 
the  carrier  in  delivering  goods,  does  not 
amount  to  a  conversion.  The  title  of  the 
property  remains  in  the  consignee,  and  he 
must  receive  it  when  tendered,  so  long  as  it 
retains  Its  Identity,  and  is  not  rendered 
wholly  valueless.  That  the  value  of  the 
lumber  here  was  wholly  destroyed  cannot  be 
admitted.  Plaintiff  had  no  use  for  It,  but 
It  still  had  a  market  value.  He  should  have 
accepted  it,  and  held  defendant  liable  for  the 
actual  damages  which  he  had  sustained. 
What  the  measure  would  have  been  we  are 
not  called  upon  to  say.  Nothing  was  claimed 
but  the  value  of  the  lumber,  and  the  assign- 
ments of  error  only  complain  of  the  refusal 
of  the  court  to  allow  that  Hatch.  Carr. 
775. 

The  court  is  also  of  opinion  that  there 
was  no  t-rror  In  the  refusal  of  the  trial  court, 
under  the  facts  of  this  case,  to  allow  Judg- 
ment for  defendant  for  the  amount  claimed 
for  storage  or  demurrage.  There  was  no 
evidence  that  the  charges  made  were  reason- 
able, and,  in  view  of  the  fact  that  the  sum 
cliarged  for  storage  due  to  defendant  alone, 
leaving  out  of  view  that  which  may  have 
accrued  to  the  other  warehousemen,  amounted 
to  $200,— very  considerably  more  than  the 
value  of  the  lumber,— the  court  could  w^ 
conclude  that  it  was  unreasonable,  and  there 
was  nothing  to  show  what  sum  would  have 
been  pr^^er  compensation.  It  Is  true  that 
some  attthorltles  hold  that  a  railway  com- 
pany which  delivers  to  the  consignee  a  car 
loaded  with  freight  to  be  unloaded  by  the 
consignee  may  charge  reasonable  demurrage, 

xed  by  regulation,  and  brought  to  the  no- 


tice of  the  frelghtar.  Miller  r.  Banking  Co, 
(Oa.)  15  S.  E.  Rep.  316;  MiUer  v.  Mansfield. 
112  Mass.  260.  In  the  latter  case  It  Is  laid 
that  the  parties  contract  with  reference  to 
the  rule,  and  that  the  rate  fixed  by  snch  mle 
is  adopted  by  their  contract  These  de- 
cisions relate  to  ordinary  cases  where  the 
carrier  discharges  Its  duty  and  delivers  tfa« 
car  within  the  prap&e  time,  and  the  con- 
signee, by  delay  in  unloading  it,  depriTes 
the  owner  of  the  car  of  its  use.  Here  the 
lumber  was  not  delivered  according  to  the 
contract,  and  for  that  reason  the  plainUiT 
refused  to  receive  It  when  tendered.  While 
be  had  no  right  to  do  so^  we  do  not  think 
it  can  be  said  he  adopted  by  agreement  a 
rate  of  demurrage  fixed  by  a  mle,  of  which 
be  is  not  shown  to  have  had  notice,  and 
which  seems  to  apply  to  a  dlffomit  state  of 
facts.    The  Judgment  Is  affirmed. 


CITY  OF  OOIitAD  v.  WEISIOER  et  aL 
(Court  of  Civil  Aweals  of  Texas.   Not.  9^ 
180ai 
OPBiriMO  JuDOMBiiT— L^Fsa  OF  Tata. 
A   consent  Jadgment    will    not    be  de- 
clared void  on  the  gionnd  of  fraud  in  an  ac- 
tion brought  br  the  party  against  whom  it  wu 
rendered   nearly   20   years   afterwards,    wfacR 
the  facts  constituting  the  alleged  frand  wne 
open  to  the  observanon  of  such  party  dnrinc 
the  whole  time. 

Appeal  from  district  court,  Goliad  county; 
J.  C  Wilson,  Judge. 

Action  by  the  city  of  Goliad  against  B.  N. 
and  S.  P.  Weislger  to  recover  land.  There 
was  a  Judgment  in  favor  of  defendants,  and 
plaintiff  appeals.     Affirmed. 

J.  L.  Brown  and  S.  Chenoult  for  appel- 
lant- Gloss,  Callender  dc  Coosner,  for  appel- 
lees. 

GARRETT,  C.  J.  The  dty  of  G<dlad,  for- 
merly the  town  of  Goliad,  brought  this  snlt 
against  R.  N.  Weislger  and  S.  P.  Weislger 
to  recover  of  them  certain  lands,  a  part  of 
the  four  leagues  of  land  conceded  to  the 
town  of  Goliad.  The  petition  alleged  title 
in  the  town  of  Goliad,  and  pleaded  the  orig- 
inal charter  of  said  town,  and  the  varions 
amendments  thereto,  showing  the  trusts  for 
which  said  land  was  held,  and  alleged  that 
the  claim  of  the  defendants  rested  solely 
upon  a  Judgment  of  the  district  court  of 
Goliad  county  In  their  favor,  in  a  suit  where- 
in the  town  of  Goliad  and  others  were  plain- 
tiffs against  the  same  defendants.  Whoi 
this  case  was  called  for  trial,  the  defendants 
presented  a  demurrer  to  the  petition  that 
the  matter  In  controversy  was  res  adjudi- 
cata,  and  that  plaintiff's  cause  of  action  was 
a  stale  demand.  The  demurrers  were  sus- 
tained,  and  Judgment  was  rendered  for  the 
defendants. 

The  facts  presented  by  the  petition  and  ex- 
hibits thereto  attached  may  be  briefly  stated 
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as  follows:  Tbe  town  of  Goltad  received 
from  tbe  republic  of  Texas  a  grant  of  four 
leases  of  land,  which  constitute  the  town 
tract;  and  the  town  of  Goliad  and  the  towns 
of  Vict(Hia  and  Gonasales  were  chartered  by 
the  same  act,  passed  February  5,  1840,  (Laws 
4th  Cong.  pp.  27ft-279.)  By  the  ninth  section 
of  that  charter  the  town  council  was  author- 
ized "to  sell  and  alienate  any  portion  of  the 
lands  owned  by  said  corporation,  and  ap- 
propriate the  proceeds  thereof  to  the  erec- 
tion of  a  Jail,  courthouse,  and  clerk's  office, 
And  the  remainder  of  such  proceeds  of  said 
flales  shall  be  appropriated  for  the  purposes 
of  education  within  said  town,  and  for  no 
other  purpose;"  and  in  1848  a  separate  char- 
ter was  granted  to  the  town,  and  the  corpo- 
rate limits  were  made  the  same  as  the  bound- 
aries of  the  four  leagues  that  had  been 
granted;  and  by  section  12  the  town  coimcil, 
in  conjunction  with  the  county  court,  was 
«mpowered  to  sell  any  lots  within  the  cor- 
poration to  which  there  was  no  legal  daim- 
iint  or  title,  and  to  collect  debts  and  for- 
feitores  due  the  town,  to  be  appropriated  to 
the  erection  or  repair  of  n  courthouse  or  Jail, 
etc.,  and  to  the  establishment  of  a  public 
school  for  the  town.  In  1852  the  charter  of 
Ooliad  was  again  amended  by  the  legisla- 
ture, and  by  the  ninth  section  thereof  it  was 
provided  that  "the  comm<m  council  may  ac- 
tiulre  and  hold  any  property  for  public  uses, 
.-ind  may  improve,  sell  or  otherwise  dispose 
thereof  at  pleasure;  it  may  collect  tbe  prices 
of  any  land  of  said  town  sold  by  the  corpo- 
rate authorities  since  tbe  autumn  of  1846, 
or  may  acquire  the  title  and  control  of  any 
part  thereof  from  any  purchaser  by  com- 
promise or  other  legal  means,  or  may  refund 
the  price  with  interest  on  failure  of  title, 
and  so  act  under  future  sales;  and  may  sell 
at  public  auction,  on  sixty  days'  notice  .In 
some  newspaper  published  In  this  state,  any 
portion  that  may  at  tbe  time  be  unsold  of 
the  land  heretofore  conceded  to  said  town  by 
tbe  late  republic  of  Texas,  except  such  parts 
a»  may  hereafter  be  necessary  for  a  public 
square,  a  public  cemetery,  a  com'tbouse,  a 
jail,  public  market,  and  public  highways." 
And  then,  after  providing  for  the  erection 
of  a  Jail,  courthouse,  etc.,  out  of  the  proceeds 
of  the  former  sales  and  future  sales  of  lands, 
it  Is  further  provided  that  "the  remainder 
of  the  proceeds  of  such  sales,  if  any.  with 
tbe  unsold  parts  of  said  trust  land  shall  be 
held,  sold,  exchanged,  or  otherwise  used  by 
tlie  common  council  for  the  purposes  of  edu- 
cation within  said  town,  and  for  no  other 
purpose,  and  said  corporation  as  a  trustee 
for  the  proi>er  disposal  of  said  land  and  Its 
proceeds,  to  accomplish  the  purposes  afore- 
said, shall  be  answerable  in  the  district  court 
of  Goliad  county,  at  the  suit  of  any  party  in- 
terested." Acts  1852,  p.  87.  By  act  of  tbe 
leglslafore  of  August  13,  1870,  this  ninth  sec- 
tion of  the  charter  was  fiu-ther  amended, 
and  after  making,  in  substance,  tbe  same 
provisions  In  regard  to  tbe  erection  of  a  Jail 


and  coturtbouse  as  Is  made  in  the  above 
copied  act,  this  amended  section  provided 
that  "the  remainder  of  said  hinds,  or  the 
proceeds  of  sales  of  said  lands,  shall  be  held, 
sold,  exchanged  or  otherwise  used  and  dis- 
posed of  by  the  common  council  for  the  pur- 
pose of  repairing  the  streets,  building 
bridges,  and  Inclosing  the  courthouse  square 
and  cemetery,  and  for  such  other  purposes 
within  the  corporate  limits  of  said  town  as 
may  be  deemed  necessary  and  proper  by 
said  town  council."  In  the  year  1874  there 
were  pending  in  the  district  court  of  Goliad 
county  10  suits  against  sundry  persons  to 
recover  certain  lands  "theretofore  claimed 
and  disposed  of  by  Paine  Female  Institute 
and  Avunama  College,"  among  which  suits 
was  one  nimabered  1,038,  and  entitled  "Town 
of  GoUAd  vs.  Joseph  Welsiger  et  al."  This 
suit  was  brought  to  recover  a  number  of 
farm  lots  upon  the  town  tract,  and  among 
said  lots  were  the  lots  now  In  controversy  in 
this  suit  The  parties  to  the  suit  No.  1,068 
were  the  town  of  Goliad,  plaintUT,  and 
Joseph  Welsiger,  R.  N.  Welsiger,  and  S.  P. 
Welsiger,  defendants.  Messrs.  Phillips, 
Lackey  &  Stayton  were  counsel  for  the  plain- 
tiff, and  Messrs.  Lane  &  Payne  were  counsel 
for  the  defendants.  On  the  8th  day  of  Sep- 
tember, 1874,  the  town  council  made  an  or- 
der authorizing  its  attorneys  to  compromise 
said  suits,  which  is  set  out  in  a  written 
agreement  made  for  such  settlement,  as  fol- 
lows: "Ordered,  that  whereas,  PhiUips, 
Lackey  &  Stayton,  attorneys  of  the  town  of 
Goliad,  be  and  are  hereby  authorized  to  com- 
promise with  all  parties  holding  adverse  titlo 
to  realty  situated- on  the  town  tract  of  Go- 
liad, including  all  suits  now  pending  in  the 
district  court  of  Goliad  county  prosecuted 
by  said  attorneys  for  said  town,  and  for  all 
other  persons  claiming  adversely  to  said 
town,  and  on  the  payment  to  the  said  Phil- 
lips, Lackey  &  Stayton,  by  said  claimants 
of  said  land  or  defendants  in  said  suits,  of 
one  thousand  dollars  or  one  thousand  acres 
of  land,  which  Is  the  said  attorneys'  fee  for 
their  services  in  said  suits,  and,  further,  that 
said  attorneys  are  hereby  authorized  to  go 
into  the  district  court  of  Ooliad  county  and 
make  a  binding  agreement  on  the  said  town 
of  Goliad,  whereby  the  title  of  said  claimants 
or  defendants,  and  each  of  them,  to  their 
particular  lands,  respectively,  shall  be  for- 
ever vested  in  them  and  their  title  quieted, 
and  the  claim,  title,  or  interest  of  the  town 
of  Goliad  forever  annulled,  abrogated,  and 
held  for  naught."  Pursuant  to  and  embody- 
ing this  order  of  the  town  council,  an  agi-oo- 
ment  was  made  and  signed  by  Philliiis, 
Lackey  &  Stayton,  for  themselves,  and  as 
attorneys  for  the  town  of  Goliad,  and  by 
Lane  &  Payne,  attorneys  for  the  defendants 
and  Interveners  in  all  the  catises  mentioned 
in  the  agreement,  (including  said  cause  No. 
1,058,)  whereby  It  was  agreed,  among  other 
things,  that  all  the  title  of  the  town  of 
Goliad  in  certain  fnrm  lots,  which  are  men- 


Digitized  by 


Google 


696 


80UTHW£ST£UX  REPOUTBB,  Yoc  23. 


(1>!t. 


thMted  in  detail,  (aad  incVaiiag  the  lotM  sued 
for  in  this  snlt,)  sboald  be  dlrested  oat  of 
the  town  of  Ooliad,  and  vested  In  tlie  de- 
fendants R.  N.  Welaiger  and  Samuel  P. 
Wcisiger ;  and  tliat  tli«  tows  of  GoUad  shooM 
Iiare  Judgment  against  said  WelsigerB  for  all 
the  land  sued  tor  In  that  suit,  except  the 
farm  Lots  so  agreed  to  be  'vvstcd  In  said  de- 
fendants; and,  farther,  that  the  title  of  cer- 
tain of  the  lots  agreed  to  be  vested  in  said 
>Vcl8lgera  shoiild  be  divested  oat  of  them, 
and  vested  In  said  PbilUps,  Lackey  &  Stay- 
ton,  as  said  defendants'  proportiOB  of  the 
fee  of  $1,000  to  be  paid  to  said  attorneys  un- 
der tbe  tenis  of  said  agreement  And  this 
agreement  having  been  filed  in  said  snit  No. 
1,008,  and  said  snIt  having  been  dismleaed  as 
to  Josei>^  Wetsiger,  and  said  PhltHps^Lacltey 
4t  Stayton  having  been  made  parties  to  the 
■ait,  tb*  conrt  rendered  jnd«;ment  that  the 
town  of  OoUod  recover  of  defendants  Reed 
N.  and  SaBiael  P.  Wefsiger  a  certain  large 
tract  ef  lanA  described  by  metes  and  bounds, 
including  an  the  fftrm  lots,  etc.,  sued  for  in 
said  stft,  less  certain  farm  lots  particularly 
deacrfbed,  among  which  were  the  farm  lots 
now  in  controversy  in  this  suit;  and  as  to  all 
■aid  described  farm  lots  it  was  '^irdered,  ad- 
judged, and  decreed  by  the  comrt  that  all 
tide  therein  held  by  the  town  of  Goiind  be 
divested,  and  that  title  thereto  be  and  ha-e- 
by  Is  vested  in  Reed  N.  Weislger  and  Samuel 
P.  Weislger;"  and  by  the  same  decree  the 
title  to  certain  of  said  farm  lots  was  divest- 
ed out  of  said  Wetsigers,  and  vested  in  said 
Phillips,  Lackey  &  Stayton,  pnrsnnnt  to  the 
agreement  above  recited,— which  Judgment 
was  first  rendered  October' 24,  1874,  and  waa 
afterwards  amended  In  some  matter  of  de- 
Acrtptlon,  and  was  ai^atn  rendered  by  the 
«onrt  at  February  term,  1875. 

Plaintiff  averred  that  it  had  executed  the 
trust  for  which  it  held  said  land  by  selling 
a  portion  thereof  for  a  courthouse  and  JaJI, 
and  held  the  remainder  for  the  purposes  of 
pnUic  education;  that  B.  R.  Lane,  who  rep- 
resented the  defendants  in  said  suit,  was 
the  mayor  of  the  town  of  Goliad,  and  that 
the  mayor  and  board  of  aldermen,  and  the 
attorneys  for  the  parties  to  said  suit,  acting 
together,  fraudulently  combined  and  entered 
Into  said  agreement  of  writing,  by  which  the 
said  attorneys  went  into  said  district  court, 
and  entered  of  record  a  decree  by  consent 
of  parties,  by  which  the  title  to  said  land 
was  divested  out  of  plaintiff,  and  vested  in 
said  defendants,  all  of  which  was  without 
authority  and  contrary  to  law;  that  no  ques- 
tion of  fact  or  issue  of  law  was  actually 
litigated  or  Judicially  tried  and  determined 
by  the  court,  nor  was  the  merit  of  sold  suit 
put  in  issue  or  determined;  that  the  town 
was  in  no  way  benefited  by  snid  decree;  that 
the  land  adjudged  to  plaintiff  was  not 
claimed  by  the  defendants,  and  said  Judg- 
ment was  in  no  wise  a  compromise.  Said 
agreement  was  made  without  authority,  etc.. 


and  was  a  mere  attempt  to  donate  said  laod 
to  parties  not  entitled  thereto,  and  was  t 
fraud  upon  the  rights  of  the  town,  wMck  de- 
fendants wen  knew,  etc. 

The    aUegations   In    the   petttioa.    If  the 
proper  parties  were  before  the  court,  and  the 
■alt   had   been   brought   witUn   the  proper 
time,  would  be  sofliclent  t»  mnke  it  a  dfreet 
attack  upon  the  Judgment  in  the  suit  No. 
1,068,  Town  of  GoUad  v.   Joseph   Wefaiisvr 
et  al.     Phllllpa,  Lad^ey  St  Stayton  weald  be 
neces6fti-y    parties   to   such    a    suit,    and   it 
Bhonld  be  brougbit  within  saeb  a  time  itet 
laches  woidd  set  be  Imputed  to  the  pUinUff. 
Nearly    20   years   elapsed    ftom    the   rendi- 
tion of  the  Jwlgment  beCsre  it  was  attacked 
In  this  aolt,  and  there  Is  no  pretenae  Omt  the 
fhcta  of  frand  charged  were  not  alwayn  open 
to  the  cgastltated  authorities  of  the  town  «f 
Goliad  and  Its  citleens.     The  qiienHtm  is  net 
the  appOeatioB  of  the  doctrine  of  Icdws  or 
limitation  to  a  salt  for  the  recovery  ef  huds 
which  the  town  had  no  right  to  convey,  hot 
an  action  to  set  aside  an  erroneous  Jadgment 
of  a  cotnrt  which  bad  jnrisdlction  to  render 
it  on  a  charge  of  fraud.     Plaintiff  is  elearly 
cat  off  by  the  lapse  of  time  froaa  reopenlnjr 
the  case  and   setting  aside  the  JndgmeBt 
As  a  collateral  attadc  upon  tfte  Jodgsmit 
tike  snit  cannot  be  maintained.     The  plea  of 
res  adjndlcata  apidles.     There  la  nothlag  is 
the  record  to  show  Vimt  the  Judgment  was 
void.     We  do  not  deem  ft  necessary  t»  refer 
to  caces  in  our  supreme  conrt  wfaiefa  recog- 
nlae  the  validity  ef  a  Jadjgmenft  renAered  by 
consent  or  by  the  agreement  of  porttes.   In 
the  case  of  Gunter  v.   Fox,  51  Tex.  883,  a 
Judgment  rendered  on  ttie  agreement  of  an 
administrator  that  the  defendant  had  title 
to  the  land  was  binding  on  the  heirs.    See. 
alae,  Ilollis  v.  DartiieO,  52  Tex.  187;  Trey  v. 
Harrell,  1  Tex.  Cfv.  App.  2W,  2»  S.  W.  Hep. 
775.     We  do  no*  deem  it  necessary  t»  enter 
into  a  discussion  of  the  autbopitlea.     In  tkia 
stats,  such  a  Judgment  as  whs  the  subject  af 
attack  in  this  case  wonld  be  at  most  erroae- 
oos,  and  not  void.     The  Judgment  ef  the 
court  bdow  wiB  be  affirmed. 


O'FIBL  V.  KING  at  sL 
(Court  of  CivU  Appeala  a<  Texa&    Sept.  i 

laaa.) 

DnsoLVTioM  o*  P^KTSEasnir^AcnoK  o^  Aasni' 
MBKT  TO  Pat  FiKjf  Dsbtb— Evidbnoil 
On  the  disaolutioB  of  the  partnenki^ 
composed  of  plaintiff  aud  defendant,  the  Ut- 
ter assmned  payment  of  the  firm  dobt*. 
Plamtlff  alleged  that  a  debtor  had  ebtaiiwd 
a  Judgment  against  the  Oim,  which  he  (j^aia- 
tlft)  was  oblixed  to  pay,  and  aoaght  to  recovn 
the  amonnt  thereof  from  defendant.  The  eri- 
deace  showed  that,  if  plaintiff  inid  the  judr 
ment  at  all.  he  did  so  by  satiaiyiBg  a  claim 
which  he  held  arsinst  the  debtor,  but  cbe 
amount  of  such  daim  was  not  shown.  BrU, 
that  plaintifF  could  not  recover. 

Appeal  from  district  court.  Gamp  county; 
S.  P.  Pounders,  Special  Judge. 
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ActlOB  hj  Jolui  J.  O'Flel  n^lnst  B.  A. 
Kins  Hod  anotber.  Defendnuts  had  Juds- 
ment,  and  plaiBtiS  appeals.    Affirmed. 

MorrlB  *  Crow  and  W.  P.  McLean,  for  ap- 
pellant   B.  A.  King,  for  appelieea. 

PINLET.  J.  The  appellant  and  appellee 
were  partners  in  the  practice  of  law  tn  the 
town  of  Pittsburg,  Gamp  connty.  On  dto- 
•olutlon  and  settlement  of  their  partnership 
tmainen,  O'Fiel  convered  to  King;  in  the 
name  of  hla  wife,  hlB  Interest  in  the  firm 
property,  consistins  of  notes,  accounts  for 
professional  serrices,  some  town  property. 
incloding  a  bonao  and  lot  in  the  town  of 
Pittslmrgb.  The  ooosidemtion  paid  by  King 
was  $1,000,  and  the  aasamption  of  all  the 
flnn  debts  or  ontstandlng  ohUsatioos.  In 
tlie  payment  of  the  $1/100,  O'Flel  took  the 
library  of  fbe  flrm  at  $560,— apoa  which  there 
was  a  balance  dne,  afterwards  paid  by  King, 
— reoeired  $800  in  cash,  and  a  note  for  $183, 
which  is  signed  by  Mrs.  King.  In  carrying 
out  this  settlement  ftf  tbelr  partnerahlp  af- 
Cairs,  O'Flel  executed  a  deed  to  the  honse 
and  lot  to  Kiac  in  his  wife's  namc^  t!^ch 
recited  that:  "For  and  in  consideration  of 
the  snm  of  eight  hondred  and  sixty-seven 
doDan  to  me  tn  hand  paid  by  Mrs.  Lanrn 
Kiofr.  and  the  tvrOunr  censideration  of  the 
execution  and  deUrery  to  me  of  one  oertoiu 
promissory  note  of  erven  date  herewith  for 
the  sum  of  $133,  due  thirty  days  from  dato 
hereof.  l>earing  inlErest  at  the  rate  of  10 
per  cent,  per  annum  until  paid,  and  the  fur- 
ther consideration  that  tlie  said  I^ura  King 
shall  assume  all  of  tlic  obligations  of  the 
said  John  J.  O'Fiel  as  said  partner  hi  said 
business,  and  all  other  obligations  growing 
out  of  tlie  transactions  betwet-n  the  s.iid 
King  and  O'Flel  and  all  other  persons,  and 
shall  pay  off  and  discharge  aU  the  obliga- 
tions of  the  Siiid  O'Fiel  on  cost  bonds,  and 
all  other  notes,  bonds,  and  obllKntions  for 
which  said  O'Fiel  is  now  responsible,  or 
may  hereafter  be  mode  responsilile  for  by 
Indgment  of  any  conrt.  To  secure  the  i>ay- 
ment  of  which,  promptly,  a  vendor's  lien  up- 
on the  property  hereinafter  descrilied  is  spe- 
cially reserved,  aa  well  as  for  the  payment 
of  said  notes  heretofore  mentioned,"  etc. 
This  suit  Is  brought  by  J.  J.  O'Fiel,  appel- 
lant, alleging  that  the  partnership  of  King 
&  O'Flel  had  been  sued  upon  their  partner- 
ship obligations  due  to  one  JT.  P.  O'Fiel, 
Judgment  obtained  thereon,  and  that  he  h.is 
been  forced  to  pay  the  said  judgment, 
amonnting  to  some  $564.66,  nod  court  costs; 
and  be  asks  Judgment  against  King  and  his 
wife,  appellees,  for  the  amount  of  said  judg- 
ment, and  costs  so  paid  by  him,  and  toe  a 
foreckwmre  of  tbe  vendor's  lien  upon  the  said 
boose  and  lot  in  the  town  of  Pittsburgh,  re- 
tained in  the  deed  executed  by  him  to  Mrs. 
King.  App^ees  defended  by  pleading  general 
dennirrer  and  general  denial,  and  they  further 
pleeded  specioUy,  in  substance,  as  follows: 
"(1)  Hiat  In  the  suit  agninst  the  firm  of 


King  &  O'Fiel.  in  whiclj  .T.  P.  O'Flel  was 
plaintitr,  that  appellee  E.  A.  King  defended 
that  suit  for  himself,  and  desired  and  pro- 
posed to  defend  it  for  appellant  also,  bat  that 
appellant  declined  and  refused  to  allow  him 
I  to  defend  the  suit  tor  appelLint,  and  de- 
'  dined  and  refused  to  Interpose  any  defense 
I  thereto  for  himself:  ttuit  in  said  anlt  judg- 
ment went  against  appellant,  as  a  matter 
of  course,  for  the  fuU  amount  sued  tor,  name- 
ly, $554.00.  he  making  no  defense  in  the  snit; 
that  npp^Oee,  among  other  defenses  to  said 
suit,  plead  partial  failure  of  consideration  for 
the  obligation  sued  on,  which  defense  was 
equally  available  to  appdinnt,  had  lie  desired 
to  pwmit  the  same  to  be  interpcsed  in  his 
behalf;  and  that  the  suit  resulted  In  a  judg- 
ment against  appellee  fiw  only  the  sum  of 
$182.50,  while,  as  above  stated,  the  full 
amount,  $554.66,  was  rendered  against  ap|>el- 
iant  (2)  Tlmt,  while  said  suit  of  J.  P. 
O'Fiel  :ij;aln9t  King  &  O'Flel  was  pending,. 
Goggln  &  Bro.  obtained  against  J.  P.  O'Flel, 
plaintiflT  in  said  suit,  a  Judgment  tn  the  coon- 
ty  coturt  of  Galveston  coonty  for  the  snm  of 
$333,  and  caused  a  writ  ot  garnishment  to  be 
issued  out  of  the  coimfy  conrt  of  Galveston 
county,  and  served  upon  both  the  appellant 
and  aH>elIee,  commanding  them  to  answer 
whether  or  not  they  were  indebted,  how 
much,  etc.,  etc.,  to  J.  P.  O'Fiel;  that  on  the 
31st  day  of  May,  1889,  the  day  upon  which 
J.  P.  O'Flel  obtained  Judgment  against  ap- 
pellant and  appellee,  as  above  stated,  for 
$354.66  and  $182.50,  respectively,  appdiee 
answered  In  the  gnnlshment  suit  pending  in 
Galveston  that  he  owed  J.  P.  O'Fiel  the  snin 
of  $182.50;  and  that  thereafter,  in  Decem- 
ber, 1889,  judgment  was  rendered  against  ap- 
pdee  in  the  garnishment  suit  for  the  sum 
of  $182.50,  with  interest,  and  that  he  paid' 
off  and  discharged  the  same  in  April,  IS90." 
To  this  latter  portion  of  the  answer  of  appel- 
lee, appellant,  in  the  court  below,  tnterposeit 
a  special  exception  upon  the  ground  that  it 
constituted  no  defense,  which  was  overnded 
by  the  court  and  that  action  of  the  court 
is  assigned  as  «Tor.  The  only  other  assign- 
ment of  error  in  the  case  is.  In  substance, 
that  the  facts  estatfltsbed  on  the  trial  did  not 
warrant  the  judgment. 

TIte  case  was  tried  in  the  court  below  with- 
out the  intervention  of  a  Jnry,  and  judgm«it 
rendered  for  defendants,  and  there  «re  no 
findings  of  fact  by  the  .-wurt  below  in  the 
case.  Should  we  conclude  that  the  action 
of  the  oomrt  in  overmUiig  appellanf  s  excep- 
tion to  that  portion  of  appellees'  answer 
which  set  np  the  garnishment  proceedings 
was  erroneous,  would  it  be  audi  an  error 
as  could  avail  or  benefit  the  appeBant  in 
this  (.-onrt?  The  case  being  presented  to  us 
without  any  findings  of  fact  by  the  court, 
under  well-established  mlee,  it  is  oar  duty 
to  examine  the  statement  of  facts,  and,  if 
there  is  any  phase  of  legaUy  competent  fhcts 
upon  which  the  court  may  hnve  based  the 
judgment,  the  Judgment  should  be  affirmed.. 
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That  is  to  say,  it  Is  not  apparent  from  the 
record,  in  the  absence  of  the  findings  of  fact, 
what,  if  any,  weight  the  court  gave  the  par- 
ticular defense  which  was  excepted  to;  and, 
if  there  is  another  legally  sufficient  phase  of 
facts  which  would  Justify  the  Judgment,  it 
would  be  our  duty  to  affirm,  even  thon^ 
we  were  of  the  opinion  that  the  action  of 
the  court  in  not  sustaining  the  exception 
was  erroneous.  Under  the  terms  of  the 
partnership  dissolution  and  settlement  be- 
tween J.  J.  OTlel  and  B.  A.  King,  the  lat- 
ter, as  has  been  before  stated,  assumed  all 
•of  the  firm  outstunding  obllgati<Mi8,  and  it 
was  his  duty  to  dischiirge  them;  and  if  ap- 
pollnnt,  by  reason  of  fuilure  on  the  part  of 
King  to  discharge  any  of  those  obllgsitions, 
has  been  compelled  to  pay  any  of  theiiii  he 
would  have  the  right  to  recover  back  the 
amount  or  amovmts  he  was  so  compelled  to 
pay.  The  judgment  which  was  rendered  in 
favor  of  J.  P.  O'Fiel  against  E.  A.  King 
and  J.  J.  O'Fiel,  it  is  alleged,  was  paid  off 
and  satisfied  by  J.  J.  O'Fiel,  and  he  seeks 
In  this  suit  to  recover  of  appellees  the 
jimount  of  said  Judgment.  His  right  to  re- 
cover the  amount  of  the  Judgment  depends 
upon  the  fact  whether  or  not  he  paid  the 
full  amoimt  of  the  Judgment.  His  rights 
in  the  premises  were  not  fixed  by  the  trans- 
fer of  the  Judgment,  but  were  measured  by 
the  amount  lie  liad  to  pay  in  satisfaction  of 
the  Judgm^it  He  did  not  become  the  owner 
of  the  Judgment  by  paying  it,  and  receiving 
a  transfer  to  It;  but,  if  he  paid  the  Judg- 
ment, the  payment  extinguished  the  Judg- 
menr,  and  lie  bad  his  right  of  action  against 
appellees  on  their  obligation  to  pay  off  and 
satisfy  the  firm  debts  of  King  &  O'FieL 
What  amount,  if  any,  did  J.  J.  O'Fiel  pay 
on  the  Judgment  rendered  against  him  and 
his  former  partner.  King?  Appellant  testi- 
fied that  plaintiff  in  said  Judgment,  J.  P. 
O'lilei,  who  was  appellant's  father,  was  in- 
debted to  htm  in  an  amount  exceeding  the 
amount  of  the  Judgment  so  satisfied  by  him, 
and  that  the  same  was  satisfied  by  his  re- 
leasing his  father  from  such  indebtedness 
t'l  liim;  tluit  bis  father  owed  him  for  pro- 
fessional services  and  for  borrowed  money. 
What  he  owed  for  professional  services,  and 
what  he  owed  as  borrowed  money,  is  not 
stated.  The  father,  J.  P.  O'Fiel.  testified, 
al.so,  tliat  the  Judgment  was  satisfied  by  his 
indebtedness  to  bis  son,  whicii  he  stated 
amounted  to  as  much  or  more  than  the 
Judgment,  released  by  the  son.  He,  too, 
stated  that  he  was  indebted  to  the  son  for 
borrowed  money  and  professional  services. 
The  only  borrowed  money  that  he  identified 
was  980,  which  he  had  at  one  time  rec^ved 
from  his  son  ns  a  loan.  He  testified  that 
the  buUc  of  the  professional  services  ren- 
dered  by  his  son  to  him,  and  for  which  he 
was  Indebted,  were  rendered  while  his  son 
was  in  partnership  with  E.  A.  King.  How 
much.  If  any,  of  such  services  were  rendered 
when  he  was  a  partner  with  King,  is  not 


stated.  All  such  indebtedness,  under  the 
dissolution  settlement,  would  be  doe  Kins, 
and  not  appellant.  That  he  did  not  know 
how  much  he  owed  for  professional  services, 
did  not  know  how  much  his  son  claimed, 
and  that  he  did  not  know  how  much  his  sod 
owed  him;  in  other  words,  that  the  state  of 
the  accounts  between  the  father  and  the  son 
was  unknown  to  the  father.  Xeitii«"  of 
these  witnesses  pretended  that  there  was  t 
dollar  in  cash  paid  upon  the  Judgment;  and 
neither  of  them  testified  that  there  was  any 
settlement  between  them  of  their  accounts, 
or  a  formal  extinguishment  of  any  particalar 
item  or  amount  of  the  indebtedness  of  tb« 
father  by  the  satisfaction  and  extinguish- 
ment of  said  Judgment  Under  this  state  of 
evidence,  had  the  court  founded  its  Jndgment 
upon  Oie  theory  that  appellant  did  not  pay 
anything  in  satisfaction  of  the  Jndgment  ren- 
dered against  him  and  King,  we  conld  not 
iiave  said  that  the  evidence  did  not  Justffr 
the  conclusion  or  finding  of  the  court  It 
may  be  that  upon  this  phase  of  facts  the 
court  rendered  the  Jndgment  If  tills  be 
true,  then  the  action  of  the  court  on  the 
special  exception  to  the  answer  wonld  be  t 
harmless  error,  which  would  not  Justify  a  re- 
versal of  the  cause.  We  are  of  opinion  that 
the  facts  of  the  case  warrant  the  Judgment 
of  the  court  below,  and  the  Judgment  ought 
to  be  affirmed,  and  it  is  so  ordwed. 


TEXAS  &  P.  RT.  CO.  v.  CLARK. 

(Court  of  Civil  Appeals  of  Texas.  Sept  4, 
1893.) 
Cabriebs— Intbrstats  SRiPicBirn. 
A  ghipment  of  freight  over  connectijii 
lines  from  Missouri  to  a  point  in  Texas  bjr  i 
bill  of  lading  which  provides  that  the  receiving 
carrier  shall  only  be  liable  for  damage  oocnr- 
ring  on  its  own  line,  and  which  guaranties  i 
through  rate  of  freight  to  such  point,  is  ui 
interstate  shipment,  within  the  interstate  com- 
merce act;  and,  though  the  entire  haul  of  tbe 
last  connecting  line  is  within  the  state  of  Tex- 
as, an  overcharge  by  it  on  such  shipment  is  s 
matter  to  be  adjusted  under  the  interstste 
commerce  act  and  not  ander  the  laws  of 
Texas. 

Appeal  from  Van  Zandt  county  court; 
John  S.  Spinks,  Judge. 

Action  by  D.  F.  Clark  against  the  Texas 
&  Pacific  Railway  Company.  There  was 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

Woods  &  Gossett,  for  a^tellant  Uveiey 
&  Reese,  for  appdlee. 

RAINEY,  J.  AppeUee,  Clark,  brought  this 
suit  against  appelant  to  recover  the  penalty 
prescribed  in  article  4258,  Rev.  St,  alleging 
that  there  was  an  overcharge  on  frei^t. 
and  that  there  was  a  discrimination  against 
him  in  charging  him  a  greater  rate  th.in 
other  i^ersons.  Defendant  pleaded  generally 
that,   if  there  was  an  overcharge,  it  was 
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not  the  act  of  defendant,  and  tbjtt  the  obip- 
nient  oame  under  the  luteratate  commerce 
act  of  congress,  and  It  was  not,  therefore, 
liable  In  this  suit  A  trial  waa  had,  resolt- 
ln<  In  a  verdict  for  plaintiff,  from  wbidi 
an  appeal  was  taken. 

If  the  third  assignment  of  err<>r  is  well 
token,  it  is  decisive  of  this  cnse,  and  app"]- 
lee  cannot  recovM. .  It  Is:  ^"The  court  erred 
in  refusing  to  snst.iln  defendant's  special  de- 
murrer, setting  np  that  the  freis^t  shipment 
herein  complained  about,  and  the  overcharge 
th»«oo,  was  clearly  a  subject-matter  that 
is  to  be  adjusted  under  the  lnt«-st-ite  com- 
merce act  of  congress,  and  therefore  not 
subject  to  the  Jurisdiction  of  a  state  court." 
The  plaintiff's  petition  distiuclly  alleged,  and 
the  proof  so  shows,  that  the  penalty  claimed 
for  the  overcharge  and  discrimiuatlon  was 
based  on  a  through  bill  of  lading  executed 
by  the  Missouri,  Kansas  &  Texas  Railway 
Company  to  transport  the  freight  therein 
mentioned  from  St.  Louis,  Mo.,  to  Will's 
Point,  in  Yaa  Zandt  count}',  Tex.  By  the 
provisions  of  said  bill  of  lading  the  Missouri, 
Kansas  &  Texas  Railway  Company  was  to 
deliver  to  connecting  lines,  and  only  be  liable 
-for  damage  on  loss  occurring  on  Its  own 
line.  A  through  rate  of  freight  was  guar- 
antied to  the  point  of  destinatlcm.  Said  road 
connects  with  the  Texas  &  Pacific  Railway 
at  Mlneola,  Tex.,  and  the  entire  haul  of  the 
api>ellant'8  road  was  within  the  state  of 
Texas.  Article  4257,  Rev.  St,  provides  that 
railroads  shall  not  charge  a  greater  rate 
than  "fifty  cents  per  hundred  pounds  par 
hundred  miles  for  the  transportation  of 
freight  over  their  roads;  that  the  rates  shall 
be  nulform  and  no  unjust  discrimination  In 
the  rates  for  transportation  shall  be  made 
against  any  person  or  place,"  etc.  Article 
425S,  Id.,  prescribes  a  penalty  of  $500  Itx 
the  violation  of  the  provisions  of  said  artl- 
<de  4257.  Does  the  transaction  under  In- 
veetigati(Mi  come  within  the  purview  of  the 
foregoing  statute,  or  Is  it  such  a  transaction 
that  it  comes  within  such  regulation  of  com- 
merce between  the  states  as  the  congress  of 
the  United  States  has  the  power  only  to 
make?  In  the  leading  case  of  Wabash,  etc., 
Ry.  Co.  V.  People  of  UUnois,  118  U.  S.  557, 
7  Sup.  Ct.  Rep.  4,  the  facts  show  that  two 
shipments  were  made  in  Illinois  over  the 
same  road  to  New  York  city.  The  railroad 
-charged  for  one  shipment  15  cents  per  100 
I>ounds,  and  for  the  other  25  cents,  the 
freight  in  both  instances  being  of  the  same 
-class.  In  an  action  brotight  by  one  of  the 
consignors  against  the  road  for  imjust  dis- 
■crlmlnation,  under  the  statute  of  Illinois, 
which  Is  similar  to  the  statute  of  this  state 
-on  the  same  subject,  the  court  held  that 
-such  were  interstate  shipments,  and  did  not 
faU  within  the  regulations  prescribed  by  the 
laws  of  Illinoia  In  Railway  Co.  v.  Sher- 
wood, 84  Tex.  125,  19  S.  W.  Rop.  4.">,  the 
■railway  company  received  a  lot  of  cotton 


at  Greenville,  Tex.j  to  be  by  it  carried  on 
its  lines  In  Texas,  and  forwarded  to  Liver- 
pool, England,  executing  tharefor  a  through 
bill  of  lading,  though  restricting  liability  to 
its  own  line.  Said  cotton  was  delivered  by 
said  railway  company  to  the  West  India 
Pacific  Steamship  Company  at  Galveston. 
Tex.  Suit  was  instituted  against  said  com- 
pany for  loss.  The  only  question  raised  in 
that  case  that  is  material  in  this  was,  was 
the  shipment  intorstate  or  not?  Justice  Tarl- 
ton,  in  a  very  elaborate  and  well-considered 
opinion,  held  that  it  was  an  Interstate  ship- 
ment In  that  case  stress  was  laid  upon  the 
provision  in  the  t^  of  ladfng  that  the  rail- 
way company's  liability  should  cease  upon 
delivery  to  a  connecting  carrier,  and  that 
such  delivery  was  made  at  Galveston,  with- 
in this  state;  the  shippers  contending  that 
these  facts  constituted  a  domestic  shipment; 
that,  as  the  cotton  was  not  transported  out 
of  the  state,  and  the  railway's  liability 
ceased  upon  delivery  to  a  connecting  carrier, 
it  was  in  no  sense  a  foreign  shipment,  but 
came  exclusively  within  the  laws  of  Texas. 
The  court  said:  "The  track  of  a  railway 
company  may  extend  l>eyond  the  limits  of  a 
state,  yet  if  goods  be  carried  by  it  from  one 
point  to  another  within  this  state,  such  car- 
riage constitutes  transportation  within  this 
state,  and  such  railway  is  a  carrier  within 
this  state.  But  If  the  railway,  whether  by 
itself  at  by  its  connecting  lines,  its  agents, 
transports  goods  from  a  point  within  this 
state  to  a  point  within  anotha:  state,  it  is 
a  carrier,  not  within  the  state,  but  within 
and  out  of  this  state  Into  another.  In  the 
latter  event  it  is  engaged  in  Interstate  com- 
merce." There  is  no  conflict  on  this  point 
between  the  decision  above  mentioned  and 
the  case  at  bar,  except  in  those  cases  the 
freight  was  to  be  transported  out  of  the 
state,  while  in  tills  case  the  freight  was 
coming  from  without  to  witliln  the  state. 
This,  in  principle,  can  make  no  possible 
difference.  In  the  cose  of  DUlingham  v. 
Fischl,  1  Tex.  Civ.  App.  546,  21  8.  W.  Rep.  554, 
the  St  Louis,  Arkansas  &  Texas  Railway 
Company  received  a  lot  of  fiour  at  St  Louis, 
Mo.,  to  be  transported  to  Texas  by  said 
line  via  the  Gulf,  Colorado  &  Santa  Fe  Rail- 
way Company  to  Brenham,  at  a  certain  rate. 
When  the  flour  reached  Cwsicana,  it  was 
delivered  to  the  Houston  &  Texas  Central 
Railway,  which  transported  it  to  Brenham. 
After  reaching  Broiham  the  consignee  ten- 
dered the  amoimt  of  freight  specified  In  the 
bill  of  lading,  and  demanded  the  flour.  The 
road  refused  to  deliver  unless  a  greater  rate 
than  that  charged  in  the  bill  of  lading  was 
paid,  which  the  consignee  would  not  pay. 
After  waiting  awhile  he  sued  the  company 
for  the  penalty  prescribed  by  the  statute 
for  detention  of  freight  The  court  said: 
"These  facts  show  that  the  flour  was  inter- 
state commerce,  and  that  the  defendant 
company  and  its  connecting  line,  the  said 


Digitized  by 


Google 


voo 


SOUTHWESTERN  BEPOBTBB,  Vol.  23. 


(Tez. 


St.  Louis,  Arkausas  &  Texas  Railway  Com- 
ptuijr,  were  uommoii  carriers,  engaged  in 
carrying  Interstate  fireigbt,  and  were  answer- 
able to  the  laws  of  ccmgress  regulatlug:  in- 
terstate traffic."  There  can  be  no  qnestiMi, 
then,  but  tliat  the  transaction  under  cotisld- 
eration  constitiites  an  interstate  sbipm^it. 
Is  there  anyttiiog,  then,  that  will  bring  this 
case  within  the  prorisions  of  the  statute 
under  which  this  action  was  brought?  We 
tlilnli  not.  The  constitution  of  the  United 
States  vests  In  congress  the  power  to  regu- 
late commerce  between  the  states.  This  pre- 
cludes the  rights  of  the  states  to  make  any 
regulatloDB  In  reference  to  the  same  what- 
ever. We  do  not  wish  to  l»e  imderstuod  as 
holding  that  the  states  cannot  make  police 
regulatlomi  relative  to  interstate  commerce 
within  proper  UmitatiMis.  Justice  Gaines,  in 
Railway  Co.  v.  DwyM,  75  Tex.  572,  12  S. 
W.  Rep.  1001,  baTing  under  consideration 
the  constrnction  of  the  state  statute  pre- 
8cril>ing  a  penalty  for  the  detention  of  freight 
by  the  railroad,  as  to  whether  the  same 
infringed  the  rights  of  congress  to  regulate 
commerce  betwem  the  states,  decided  that 
such  statute  was  a  police  regulation,  and 
came  within  the  soc^e  of  the  state's  authori- 
ty. But  he  further  said:  "A  state  can  malce 
no  law  regulating  the  rate  of  frei^t  for  the 
carriage  oif  goods  ttetween  that  and  another 
state,  although  the  regulation  be  constmed 
as  applying  only  to  so  much  of  the  line  of 
transit  as  lies  witliin  its  own  borders."  The 
law  under  which  the  plaintiff  In  this  case 
seeks  to  recover  is  for  the  purpose  of  regu- 
lating freight  rates.  It  fixes  the  maximum 
rate  that  can  be  charged  In  this  state  by  a 
rnllroad  company.  It  prescribes  a  penalty 
for  overcharge,  and  toe  lujust  discrimina- 
tion. This  statute  applies  only  to  shipments 
Itetween  points  within  the  state.  To  enforce 
it  in  this  transaction  would  oe  an  infringe- 
ment upon  the  powers  expressly  delegated 
to  congress  in  the  regulation  of  commerce 
l>etween  the  states.  The  congress  of  the 
United  States,  it  seems,  thought  it  Iiad  jurts- 
«lictlon  of  such  commerce.  Its  act  entitled 
"An  act  to  regulate  commerce,"  approved 
in  1887,  and  its  amendments,  provide  that, 
after  rates  have  been  agreed  to  and  fixed 
by  carriers,  they  shall  puUish  same,  and 
fm'nish  the  interstate  railway  commission 
with  such  rates;  and,  after  such  rates  have 
been  thus  estalilisbed,  and  continuing  in 
force,  a  higher  or  lower  rate  cannot  l>e 
charged  than  that  agreed  upon  and  estai>- 
lisbed.  and  for  the  violation  of  which  fine 
and  imprisonment  are  prescritted.  It  will 
thus  be  seen  that  if  the  statute  of  this  state 
Is  enforced  in  such  transactions  as  this  it 
will  be  exercising  jurisdiction  in  a  matter 
over  which  congress  has  exclusive  jurisdic- 
tion. For  the  reasons  above  set  forth  we 
are  of  the  opinion  that  the  appellee  has  no 
right  to  recover,  and  therefore  this  cause 
Is  reversed  and  remanded. 


PARKBR  V.  FOGARTT  et  al.» 
(Court  of  CSvil  AppoaU  of  Texas.    Sept.  4, 

1S93.) 

Wipb's  Sepauatb  Estate— Laxd  Boroirr  ox 

Credit. 

1.  Where  the  price  of  land  is  paid  partly 
in  cash  from  the  wife's  separate  estate,  and 
partly  by  notes,  wherein  the  husband  joias 
pro  forma,  with  i\\e  intention  that  the?  sliall 
be  paid  from  the  wife's  estate,— the  deed  being 
made  to  die  wife,  but  not  disclosing  that  the 
laud  is  her  separate  estate, — snch  land  is  not 
subject  to  levy  by  a  creditor  of  the  husband, 
who  has  notice  of  this  fl.et. 

2.  A  wife  bad  at  different  times  from 
1867  to  1883  inherited  sums  amountine  to 
$2,650,  and  had  loaned  them  to  her  bnaband. 
who  afreed  to  pay  them,  with  interes^t.  In 
1886  the  couple  asM  their  homestead  for 
$4,500  cash,  which  the  husband  paid  to  Iiis 
wife  on  account  of  said  loans,  and  wtiich  was 
deposited  in  bank  to  her  credit.  The  wife 
drew  $1,000  as  cash  payment  for  land  booclit. 
and  the  balance  was  drawn  in  her  name,  ami 
was  invested  by  the  husband  in  a  mercantile 
bualuesii.  It  was  understood  that  the  land 
was  boug-ht  for  the  wife's  separate  estate. 
The  husliand  managed  said  bnsinese,  and,  as 
the  interest  l>ecame  due  on  the  land,  be  took 
out  of  the  business  m<»e7  to  par  it.  Tlie 
business  was  not  very  profitable.  In  1889  be 
paid  the  interest  from  the  products  of  tlie 
land.  Hdd.  that  tke  interest  being  paid  eitim- 
out  of  the  wife's  separate  estate,  or  by  the 
husband  iu  discbarge  of  his  debts  to  her,  the 
land  was  the  wife^,  and  was  not  subject  to 
her  husband's  debts. 

Appeal  from  district  court.  Limestone  coiui- 
ty;  Rufus  Hardy,  Judge. 

Action  by  W.  J.  Fogarty  against  John  T. 
Parker  and  another  to  remove  cloud  from 
title  to  land.  Judgment  for  plaintiff.  Par- 
ker appeals.     Affirmed. 

Scarlx>ix»ugh  &  Rogers,  tor  appellant  Rob- 
ertson &  Davis,  for  appellee. 

LIGHTFOOT,  C.  J.  ISiis  suit  was  broofdit 
in  the  district  coiort  of  Limestone  coun^  by 
W.  J.  Fogarty  against  J<dui  T.  Parker  and 
John  Fogarty  to  remove  doud  from  the  title 
of  500  acres  of  land.  Plaintiff  claims  that 
the  land  was  bought  by  Amanda  J.  Fogarty. 
the  wife  of  John  Fogarty,  from  T.  W.  House. 
That  $1,000  of  her  separate  money  was  paid 
in  cash,  and  that  it  was  understood  and  in- 
tended by  herself  and  husband  that  the  bal- 
ance of  the  purchase  money  therefor  should 
be  paid  out  at  her  separate  estate,  and  that 
notes  were  givMi  for  the  deferred  payments, 
in  which  the  husband  Joined  pro  fomi;i. 
The  deed  was  to  Amanda  J.  Fogarty,  without 
disclosing  that  it  was  her  separate  estate. 
That  the  land  was  afterwards  levied  upon 
under  attachment  by  a  creditor  of  John 
Fogarty,  and  in  the  mean  time  was  soM 
by  Amanda  J.  Fogarty  and  husband  to  plain- 
tiff. The  homestead  of  200  acres  was  set 
apart  by  the  sheriff,  an4  the  balance,  30(> 
acres,  bought  at  the  foreclosure  sale  by  de- 
fendant John  Parker  for  $oO.    That,  before 

'  Rehearing  iieiiding. 
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the  poicIutBe,  Faifeer  was  notified  tbat  the 
IMT^perty  was  iwu^t  as  tbe  separate  estate 
■of  Amaoda  J.  Fogai-ty,  and  was  her  sepa- 
rate prcperty  at  the  time  of  tbe  Itry.  The 
.defendant  Parker  denied  that  tbe  buid  was 
«Ter  the  separate  estate  of  Amanda  J.  Fo- 
carty,  bat  claims  that  the  whole— and,  In  any 
-ement,  a  part— ijf  the  paTchase  money  was 
paid  with  commmilty  funds,  and  that  the 
«Mle  by  Amanda  and  John  Fogarty  to  W.  J. 
Fogarty  was  f  randolent.  He  sets  up  a  tender 
to  T.  W.  House,  tbe  vendor  of  Togarty,  of 
the  unpaid  purchase  money,  and  in  a  cross 
bill  makes  him  and  Amanda  Fogarty  and 
John  Fogarty  parties,  and  asks  for  an  ad- 
Judlcadpn  of  all  tbe  matters  gi-owing  out 
of  said  transaction.  The  court  sustained 
the  demnrrer  of  T.  W.  House,  and,  upon  the 
T«rdict  of  a  Jury,  rendered  judgment  against 
appellant  John  T.  Parker,  from  which  he 
baa  appealed. 

Hie  first  assignment  of  error  la  as  f<d.- 
lows:  "The  court  erred  in  sostainiitg  the  de- 
mnrrer of  T.  W.  House  to  the  cross  bill 
of  defendant  Pariter."  T.  W.  House  was 
brought  in  on  the  cross  bib  of  defendant 
Fnrker,  and,  in  tbe  event  of  a  recovery  by 
him,  he  sought  to  octlnguish  the  lien  on 
the  land  held  by  House.  Under  the  views 
we  take  of  the  case,  it  will  not  be  neces- 
sary to  consider  this  assignment,  as  the 
question  presented  by  it  can  only  be  mate- 
rial In  the  event  of  a  recovery  of  the  land 
by  Parker. 

Tbe  second  and  seventh  asslgnmoits  of 
error  can  be  'llsposed  of  together,  and  are 
as  foDows:  "(2)  The  court  erred  in  refusing 
the  special  charges  Nos.  1  and  2,  requested 
by  defendant  Parker."  "(7)  The  court  erred 
tn  admitting  the  evidence  complained  of  In 
bills  of  exceptions  Nos.  1  and  2."  These  two 
assignments,  undur  the  statutes,  rules,  and 
decisions  of  our  supreme  court,  do  not  point 
out  specifically  the  errors  complained  of, 
and  cannot  be  considered.  E^ach  assignment 
should  definitely  point  out  some  specific  er- 
ror. Rev.  St.  art.  1037;  MitcheU  v.  Mltchen, 
84  Tex.  306,  19  8.  W.  Rep.  477;  Blackwell 
V.  Himnleutt,  69  Tex.  277,  9  S.  W.  Rep. 
317;  Hughes  v.  Railway  Co.,  67  Tex.  595, 
4  S.  W.  Rep.  219;  Blake  v.  Insm-nnce  Oo., 
«7  Ter.  160,  2  S.  W.  Rep.  368;  Cannon  v. 
Cannon,  66  Tex.  686,  3  S.  W.  Rep.  36;  Rail- 
way Co.  V.  Gilbert,  64  Tex.  536. 

Tlic  remaining  assignments  of  error  may 
be  considered  together,  and  are  as  foUows: 
"(3)  Tlie  court  erred  in  holding,  as  a  conclu- 
sion of  law,  that  property  bought  on  a  credit 
by  John  and  Amanda  Fogarty,  for  which 
they  gave  their  Joint  notes,  tlioreby  became 
the  property  of  the  wife.  (4)  The  verdict 
of  the  Jury,  finding  tbat  $900  paid  subse- 
quent to  purchase  of  tlie  land,  as  Interest 
money,  was  tbe  separate  property  of  Amanda 
Fogar^,  Is  not  sui>ported  by  the  evidence, 
and  the  court  erred  in  so  holding,  and  so 
rendering  Judgment.     (3)  The  finding  of  the 


Jury  that  the  $1,000  paid  on  the  land  at  the 
time  of  purchase  was  the  separate  means 
of  the  wife  is  not  supported  by  the  evldmoe, 
and  the  coort  erred  in  so  holding.  (6)  The 
court  erred  in  not  rendering  Judgment  for 
defendant  Parker  notwithstanding  tite  find- 
ing of  the  Jury,  because  it  was  error  to  hold 
that  ttie  intention  with  which  tbe  pr(H>erty 
was  purchased  on  a  credit,  for  which  notes 
of  the  husband  and  wife  were  given,  affected 
the  status  of  the  property." 

It  win  only  be  neoessaty  to  examine  the 
testlmoity  far  enough  to  see  whether  the 
verdict  and  Judgment  are  supported  by  the 
evidence  upon  the  points  complained  of  in 
the  above  assignments.  The  deed  from 
House  to  Am.iiKlla  J.  Fogarty  expresses  a 
consideration  of  $1,000  paid  by  Amanda  3. 
Fogarty,  and  S2,600  secured  by  two  promis- 
sory notes  of  91,250  each;  oae  due  on  Xo- 
vember  1,  18S7,  and  ihe  other  Nov^nber  1, 
1888;  each  beuring  12  per  cent,  interest 
from  date,  and  signed  by  Amanda  J.  and 
John  Fogarty,  and  being  a  vendor's  lieu  on 
the  land.  It  was  shown  by  the  testimony 
that  Amanda  J.  Fogarty  inherited  from  hw 
fathM-  9800  in  1887  or  1868,  and  from  her 
mother  9850  in  1880,  and  from  her  brother 
91,000  In  1883,  and  that  each  of  these  sums, 
aggregating  $2,660,  were  loaned  to  her  hus- 
band, John  Fogarty,  who  agreed  to  repay 
them,  with  Interest;  that  in  1885  they  sold 
(heir  homestead,  200  acres.  In  Limestone 
coonty,  for  $4,600  in  cash,  and  that  John 
Fogarty  paid  the  money  to  his  wife,  Amanda, 
in  payment  for  the  said  separate  money 
used  by  him,  and  the  money  was  deposited 
to  her  credit  In  bank;  that  when  the  pur- 
chase of  the  land  in  controversy  was  made 
from  House  the  91>000  cash  payment  was 
made  by  a  check  of  said  Amanda  upon  the 
$4,500  deposited  by  her  In  bank,  and  the 
balance  of  the  money,  $3,500,  was  drawn 
out  on  her  check,  and  was  taken  by  the  hu.s- 
band,  and  invested  In  a  mercimtlle  busi- 
ness in  New  Mexico,  In  the  wife's  name; 
that  at  the  time  of  the  purchase  from  House 
it  was  fully  understood  between  the  parties 
that  the  land  was  bought  by  Amanda  J. 
Fogarty  as  her  separate  estate,  to  be  paid 
for  with  her  separate  means.  John  Fogarty 
testified  that  he  lived  in  the  territory  of  New 
Mexico  some  two  or  three  years,  and  duriiiK 
that  time,  as  the  Interest  oa.  the  deferred 
payments  to  House  became  due,  he  took  fruui 
the  mercantile  business  he  was  maoagiug 
money  to  pay  said  Interest;  that  there  was 
but  little  profit  made  from  said  mercantile 
business;  that  he  simply  took  the  money 
out  of  the  business  to  pay  interest;  tb&t  in 
the  year  1889' he  paid  the  interest  from  the 
proceeds  of  cotton  raised  on  the  fsrm  in 
question  after  the  sale  to  W.  J.  Fogarty, 
having  prior  thereto  given  House  a  mort- 
gage on  it,  in  order  to  secure  its  proceeds 
to  House  against  creditors  who  might  at- 
tach it;  that  dm-iug  the  year  1^}H•  he  ran 
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the  farm  for  W.  J.  Fogarty,  as  bis  agent, 
and  paid  tlie  interest  from  tlie  products  of 
the  farm  tor  that  year  for  W.  J.  Fogarty, 
who  owned  it  The  parties  to  the  sale  from 
Amanda  J.  Fogarty  to  W.  J.  Fogarty  testi- 
fied as  to  the  i;ood  faith  of  the  transaction, 
and  the  deeds  were  all  in  evidence,  with 
much  oral  testimony.  The  special  verdict 
of  the  jury  found  all  the  issues  in  favor 
of  plaintiff,  and  judgment  was  rendered  ac- 
cordingly. The  appellant,  in  his  able  and  ex- 
tensive brief,  thus  tersely  states  the  issues: 
(1)  Was  the  $1,000  cash  paid  separate  ptvp- 
erty  of  Amanda  Fogarty?  (2)  Were  the  in- 
terest payments  made  with  her  separate 
funds?  (3)  Oould  the  wife  purchase  proper 
ty  on  credit,  and  make  it  her  separate  prop- 
erty? 

Upon  the  fli-st  question,  we  thlnlc  the  tes- 
timony leaves  no  doubt  It  was  certainly 
legitimate  for  the  husband  to  pay  his  wife 
the  proceeds  of  their  homestead  for  her  sep- 
arate money,  which  he  had  used,  and  agreed 
to  rep&y,  with  Interest  The  $1,000  was  in- 
vested by  her  as  the  first  payment  on  the 
land  in  controversy,  wliich  was  purchased 
as  her  separate  estate,  all  parties  under- 
standing that  the  husband  j<^ed  in  the  notes 
pro  forma,  and  that  the  purchase  was  for 
her  separate  estate,  and  the  deferred  pay- 
ments to  be  made  out  of  her  separate  means. 
The  intwest  payments  to  House,  for  several 
years,  were  made  by  John  Fogarty  from 
money  taken  out  of  the  business  in  New 
Mexico.  The  capital  invested  in  this  busi- 
ness was  the  separate  property  of  the  wifa 
There  was  but  little  profit  made  in  the  busi- 
ness. That  "he  simply  took  the  money  out 
of  the  business  to  pay  interest."  If  he  to<A 
the  money  out  of  the  business,  it  must  have 
been  money  that  he  put  into  the  business, 
which  was  the  separate  property  of  the  wife. 
For  the  year  1889  the  Interest  was  paid  out 
of  the  proceeds  of  cotton  raised  on  the  farm, 
and  afto-  that  it  was  paid  imder  the  direc- 
tion of  W.  J.  Fogarty,  who  owned  the  place. 
Appellant  lays  much  stress  up<«  the  fbct 
that  the  payment  of  Interest  to  House  upon 
the  purchase-money  notes  was  made  in  1S89, 
before  appellant's  purchase,  out  of  the  pro- 
ceeds of  cotton  raised  on  the  farm,  which 
he  contend^  was  community  property.  Sup- 
pose that  this  was  true.  If  John  Fogarty 
honestly  owed  his  wife  $3,500,  or  any  other 
amount  for  her  separate  money  In  his  hands, 
was  it  Improper  or  illegal  for  him  to  pay 
on  her  separate  debt  a  part  of  the  commu- 
nity funds  in  his  hands,  from  whatever 
source  such  community  funds  may  have  been 
derived?  Such  payments,  when  honestly 
and  fairly  made,  even  if  other  creditors 
should  thereby  lose  their  debts,  have  beoi 
recognized  and  upheld  by  our  courts.  It  has 
been  furtho'  held  that  the  wife  may  pur- 
chase property,  paying  a  part  of  the  pur- 
chase money  In  cash  out  of  her  separate 
means,  and  giving  notes  for  the  deferred 
payments,  the  busbsind  Joining  In  said  notes. 


where  it  is  understood  that  such  porcbase 
is  for  her  separate  estate,  and  the  deferred 
payments  to  be  made  out  of  ba  s^Miate 
means,  and  the  title  becomes  as  folly  rested 
in  her  as  if  she  obtained  it  by  Inberitanoe. 
In  this  case  the  deed  was  taken  to  h^,  bat 
it  did  not  show  upon  its  face  that  It  was 
Intended  as  her  separate  property:  and 
hence  the  apparent  cmerous  title  was  In  the 
community.  But  the  appellant  before  his 
purchase,  had  written  notice  that  it  was 
bought  with  her  separate  means,  as  her  sep- 
arate estate. 

For  many  years  the  cases  of  Blankensbip 
V.  Douglas,  2G  Tex.  225;  Cooke  T.  Brenumd, 
27  Tex.  457;  and  Once  v.  Wade,  45  Tex. 
622,— gave  much  trouble  in  this  line  at  cases, 
and  caused  much  confusion  as  to  the  rights 
of  the  wife  in  regard  to  her  separate  estate, 
until  these  decisions  were  more  thoroughly 
understood  by  the  profession.  In  the  U^t 
of  more  recent  cases,  the  tenure  of  the  wife 
Is  made  perfectly  clear,  and  her  title  rests- 
upon  the  same  adiii  basis  as  that  of  otha 
holders  of  realty.  In  the  case  of  Mitchell 
V.  MitcheU,  re^rted  hi  80  Tex.  101,  13  S. 
W.  R^.  70S,  and  again  In  84  Tex.  303,  19* 
S.  W.  Rep.  477,  the  husband  had  invested 
the  separate  means  oC  his  wife  in  a  mer- 
cantile venture,  and  afterwards  used  the  pro- 
ceeds, or  a  part  thereof,  to  buy  the  land  la 
controversy,  taking  the  deed  in  hia  own 
name,  though  the  land  was  Intended  tor  his- 
wlfe.  The  court  says:  "If  the  land  in  ooa- 
troversy  was  dther  paid  for  by  the  separate 
means  of  Mrs.  Mitchell,  or  was  purchased 
for  her  by  her  husband  fw  the  purpose  of 
discharging  a  debt  which  he  owed  hor,  it 
became  her  separate  prop«1y."  •  84  Tex.  307. 
19  S.  W.  Rep.  477.  In  this  case,  if  the  land, 
in  controversy  was  bought  with  the  sepa- 
rate means  ot  Mrs.  Fogarty,  or  was  pur- 
chased for  her  by  her  husband  for  the  pur- 
pose of  discharging  a  debt  which  be  owed 
(ler,  iu  either  (>v«iit  it  became  her  separate 
estate.  What  differraice  would  It  make  if 
all  the  interest  upon  the  House  notes  had 
been  paid  by  John  Fogarty,  if  he  was  hon- 
estly indebted  to  Mrs.  Fo^ity,  and  in  mak- 
ing such  payments  Intended  to  discharge- 
that  much  of  his  obligation  to  his  wife?- 
We  fully  concede  the  preposition  contended 
for  by  appellant  that  where  the  wife's  sep- 
arate means  are  used  in  a  mercantile  busi- 
ness, whether  such  business  is  conducted  iD' 
the  name  of  the  husband  or  wife,  the  profits- 
of  such  business  Iseiong  to  the  community,, 
and  would  be  liable  tor  the  payment  of  the 
husband's  debts,  and  if  the  profits  be  mixed 
with  the  wife's  separate  estate,  in  a  contract 
between  the  wife  and  the  hust>and's  cred- 
itors, the  burden  is  on  the  wife  to  show  Iiovr 
much  of  it  retained  the  character  of  s^i- 
rate  estate.  Claflin  v.  Pfeiffer,  76  Tex.  469, 
13  S.  W.  Rep.  483.  But  that  question  Is 
not  involved  in  this  case,  for  the  reason  tliat 
the  land  in  controversy  was  clearly  bought 
for  Mrs.  Fogarty,  and  the  first  i»ayment  of 
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fl.OOO  was  made  out  of  her  separate  money 
and  the  notes.  Intended  to  be  paid  out  of 
tier  separate  estate.  The  Interest  pay- 
ments vrece  made,  either  out  of  her  separ 
rate  mon^,  or  by  the -husband  in  discharge 
of  his  debts  to  her,  either  of  which  vest- 
ed the  property  In  her.  In  the  case  of  Mc- 
Kamey  v.  Thorp,  61  Tex.  648,  a  convey- 
ance was  made  to  the  wife  by  a  third  party, 
the  deed  not  showing  on  its  face  the  sepa- 
rate interest,  the  land  bdng  paid  for  by  the 
husband.  In  pursuance  of  an  agreement  be- 
tween them,  under  which  the  husband  had 
nsed  the  separate  funds  of  the  wife,  to  re- 
pay wbicli  the  deed  was  made.  It  was  hdd 
that  the  title  was  vested  in  the  separate  es- 
tate of  the  wife,  against  a  purcliaser  at  ex- 
ecution sale  against  the  husband,  who  cred- 
ited the  amount  of  his  bid  on  his  debt,  and 
who  had  no  notice  of  the  wife's  separate  in- 
terest In  the  case  of  Ullmann  v.  Jasper, 
70  Tex.  447,  7  S.  W.  Rep.  763,  It  was  held 
that  where  land  is  purchased  for  the  sepa- 
rate estate  of  his  wife,  partly  on  time,  even 
thoagh  the  note  of  the  husband  was  given 
for  the  deferred  payment,  if  It  was  under- 
stood that  payment  was  to  be  made  out  of 
the  separate  means  of  the  wife,  and  the 
transaction  was  in  good  faith,  the  land  be- 
came her  separate  estate.  Wc  might  multi- 
ply authorities  upon  this  point,  but  we  deem 
it  unnecessary.  The  right  of  a  married  wo- 
man to  buy  property  for  part  cash  and  part 
notes,  where  the  payments  are  to  be  made 
out  of  her  separate  estate,  is  now  too  firmly 
established  to  be  called  in  question.  Mc- 
Bride  v.  Bangus,  65  Tex.  174;  Matlock  v. 
Glover,  63  Tex.  230;  Sdiuster  v.  Jewelry 
Co.,  79  Tex.  170,  15  S.  W.  Rep.  230;  Ullmann 
V.  Jasper,  70  Tex.  448,  7  S.  W.  Rep.  763; 
Evans  T.  Welbome,  (Tex.  Sup.)  12  S.  W. 
Rep.  230.  In  this  case  the  good  faith  of  the 
transaction  was  fully  established  by  the  tes- 
timony, and  by  the  verdict  of  the  Jury  and 
findings  of  the  court  We  believe  that  Jus- 
tice was  done  to  all  parties  by  the  Judgment, 
and  It  is  affirmed. 


CLARK  T.  ooma 

(Court  of  Civil  Appeals  of  Texas.    Sept  4, 
1803.) 

HOMBSTBAD— DaSOKHT— COKSTITDBNTS  OT  VlUlLT. 

1.  D.  lived  with  her  grandmother,  who 
had  been  deserted  by  her  husband,  on  prem- 
iaea  which  were  the  grandmothers  separate 
property,  and  held  by  her  as  a  homestead. 
Her  grandmother  had  cared  for  her  as  her 
own  child  from  infancy,  while  her  own  moth- 
er, the  grandmother's  oanghter,  being  also  de- 
serted, had  been  unaUe  to  provide  her  a 
home,  bat  had  worked  aroand  from  house  to 
bouse.  Hdd,  that  D.  was  a  constituent  member 
of  her  grandmother's  family,  and  could,  on  the 
latter's  decease,  continue  to  use  the  home- 
stead. 

2.  The  prcqterty  vested  in  D.'s  mother  as 
legal  hdr,  free  from  deceased's  debts,  and  sub- 
ject only  to  D.'s  right  of  occupation,  and  D.'s 


mother  had  a  right  to  object  to  the  awroval 
of  a  sale  of  the  premises  by  deceased's  admin- 
istrator. 

Appeal  from  district  court  Kaufman  coun- 
ty; Anson  Rainey,  Judge. 

Petition  of  Green  J.  Clark,  administrator 
of  the  estate  of  Betsey  Hill,  deceased,  for 
cbnflrmatlon  of  sale  of  real  estate.  Petition 
granted,  and  decree  Altered.  Deceased'a 
daughter,  Babe  Groins,  appealed  to  the  dis- 
trict court,  wh»e  the  decree  was  reversed. 
The  administrator  appeals.    AfHrmed. 

Chirk  &  Morrow,  for  appellant  Manion 
ft  Huffmoster,  for  appellee. 

Conclusions  of  Fact 

FINLET,  J.  (1)  That  the  south  half  of 
block  No.  33  in  the  town  of  Kaufman  Is  the 
s^;)amte  estate  of  Betsey  Hill,  and  that  it 
was  used  and  occupied  by  her  aa  a  home- 
stead at  the  time  of  her  death.  (2)  That  said 
Betsey  Hill  departed  fhla  life  intestate,  in 
Kaufman  county,  about  August,  1880,  and 
tlhat  she  owned  no  otbo-  prop«^  than  said 
homestead,  and  that  her  estate  is  insolvent 
(3)  niat  the  deceased  left  snrvlTlng  her  s 
constltaent  member  of  her  family  at  the 
time  of  her  death,  to  wit,  Daisy  Golns,  her 
granddaughter,  about  12  years  old,  who  had 
lived  with  her  as  a  member  of  her  fauiil.v 
from  infancy,  receiving  from  her  support  in 
the  way  of  food,  clothing,  sdiooling,  medica) 
attention,  and  In  all  respects  was  treated  as 
her  own  child.  The  mother  of  the  child  was 
a  married  woman,  but  her  husband  had  de- 
serted her  a  number  of  years  before  the 
death  of  Betsey  Hill,  and  she  had  to  work 
about  from  place  to  place  for  a  living  for 
herself,  and  was  not  able  to  properly  pro- 
vide for  the  dilld.  (4)  That  Jerry  Hill  was 
not  a  constituent  member  of  the  family  at 
the  time  of  the  death  of  Betsey  Hill,  because- 
he  had  previously,  wlUfully  and  without  Just 
cause,  deserted  her  and  the  home  without  in- 
tention of  returning,  and  was  not  living  with 
her  at  the  time  of  her  death.  (6)  Babe  Golns 
waa  a  married  daughter,  not  living  with  her 
Biother  at  the  time  of  her  death,  and  was  not 
a  constituent  member  of  the  family  at  that 
time. 

Conclusions  of  Law. 

1.  The  sui-vivlng  CMistituent  member  of  the 
family,  to  wit,  the  granddau^ter,  Daisy 
Golns,  was  entitled  to  continue  the  use  of 
the  property  as  a  homestead,  and  it  was 
not  subject  to  administration. 

2.  There  being  a  surviving  constituent  of 
the  family  at  the  death  of  Betsey  Hill,  the 
legal  title  to  the  homestead  vested  in  ap- 
pellee, the  only  child,  free  from  the  debts 
of  the  mother,  and  subject  only  to  the  rights 
of  the  granddiild  to  use  and  occupy  it  as  a 
home,  and  she  had  the  right  to  Interpose  ob- 
Jecticm  to  ths  approval  of  the  sale.  Brau  v. 
Von  Rosenberg,  76  Tex.  522,  13  S.  W.  Rep. 
485;  Ohilders  v.  Hraderson.  76  Tex.  667,  IS 
S.  W.  Rep.  481;  Roco  v.  Green,  50  Tex.  488; 
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HaU  r.  Fields,  81  Tex.  656,  17  S.  W.  Bep. 
82;  Duke  v.  Keed,  64  Tex.  705.  The  judg- 
ment should  be  affirmed,  aud  it  is  so  ordered. 

RAlNlSlf,  J.,  not  sitting. 


BROWN  et  al.  t.  RBX30BD  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  4, 

1803.) 

Dbath  bt  Wroxoful  Act— Action  aoainst  Rg- 

CEIVBB. 

A  receiver  is  not  a  "proprietor,  owner, 
charterer  or  hirer."  within  Rev.  St.  art.  liS!)9, 
Kiving  a  right  of  action  for  injuries  resulting 
in  d<»th.  caused  by  the  nesligeuce  of  the  pro- 
prietor, owner,  charterer,  or  hirer  of  a  rail? 
road,  or  b.v  the  negligence  of  tlieir  serrants  or 
agents.  Turner  t.  Cross,  18  S.  W.  Rep.  578, 
S  Tex.  218.  followed. 

Appeal  ftwm  district  coort,  Bowie  county; 
John  li.  Sheppard,  Judge. 

Actimi  by  Susan  Record  and  others  against 
.)<»hii  C.  Brown  and  another.  recelv««. 
There  was  judgment  for  plaintiffs,  and  de- 
fendants appeal.    Reversed. 

F.  H.  Preudergiist,  for  appellanta. 

BAIXBY,  J.  The  appe^ees,  surTlTUig  wife 
and  children,  bring  this  suit  to  recover  dam- 
ages alleged  to  hare  accrued  to  them  by  tbe 
iiej^igoit  killing  of  J.  S.  Record,  husUiuii  and 
father.  He  was  killed  by  a  train  on  appel- 
lant's road,  while  being  operated  by  J.  C. 

Brown  and Sheldon  as  receivers  ot  the 

Texas  A  Pacific  Railway  Company.  In  the 
v-oiu^  below  a  Judgment  was  rendered  upon 
a  verdict  of  the  Jury  against  appellants, 
from  which  an  appeal  was  taken.  Appellees 
made  no  appearance  here,  and  the  cause  has 
been  submitted  by  appellants  on  a  sugges- 
tion of  "fundamental  error."  Tlie  evidence 
shows  that  the  death  of  J.  &  Record  was 
caused  by  Iieing  run  over  by  a  train  of  cars 
on  said  railroad  while  being  operated  by 
Brown  and  Sheldon,  receivers.  Tbe  receivers 
were  disciiarged,  and  a  recovery  is  sought 
against  the  railroad  company,  on  the  ground 
tlmt  the  earnings,  wliile  in  the  hands  of  the 
rwoivers,  were  applied  to  the  betterment 
of  the  railroad.  In  the  case  of  Turner  r. 
Cross,  83  Tex.  218,  18  S.  W.  Rep.  578,  in  an 
••tble  and  lengthy  opinion  by  Stayton,  0.  J., 
it  is  distinctly  held  that  receivers  cannot  be 
held  liable  for  Injuries  resulting  In  deiit^, 
under  article  2899.  Rev.  St.,'  nor  can  the 
property  of  the  company  be  subjected  to  the 
payment  of  such  a  claim,  after  the  discharge 
of  tlie  ivceivera,  becnuse  the  earnings,  while 
the  road  v.-as  In  the  hands  of  the  receivers, 
had  been  applied  to  the  bettiTment  of  said 
road.    Yoakum    v.    Selph,    83    Tex.    C07,    19 


•Rev.  St.  art.  2899,  gives  a  ripht  of  action 
for  injuries  resulting  in  death,  caused  by  the 
negiigeuce  of  the  proprietor,  owner,  charterer, 
or  hirer  of  a  railroad,  or  by  the  uegligence  of 
their  serrants  or  ngeuts. 


S.  W.  Rep.  145;  Railway  Ok  t.  OoBIbi^  84 
Tex.  121,  19  S.  W.  Rep.  3G5.  Tbe  error  ang- 
geeted  foRy  aiv^rs*  ^^  Is  ftandameotti. 
I1ie  canse  is  reversed  and  remanded. 


HEIXZE;  et  al.  v.  MARZ  et  al.' 

(Court  of  Civil  Appeals  of  Texas.    Sept.  5, 

1893.} 

Sjllb— Rescission  fok  Flrcbaseb's  Fbaud  —  Res 
Judicata. 

1.  An  election  to  rescind  a  sale  of  goods 
for  the  purchaser's  fraodulent  representatioB 
U  to  financial  standing  is  eleariy  manifested 
by  tlte  seller  when  he  Inatitntes  the  statutoiy 
proceeding  of  claim  and  delivery,  by  filing  the 
claimant's  oath  and  bond,  ane  retaking  th« 
goods,  as  provided  by  Soylea'  Civil  Bt.  aits. 
4822-1847:  and  the  fact  that  the  nature  of 
the  seller's  claim  or  title  is  not  disclosed  until 
the  issues  are  tendered  is  Immntorial. 

2.  Where  a  seller  of  goods  has  disnifirmed 
the  sale  for  the  purehasers  fraud,  by  institut- 
ing proceedings  for  the  recovery  of ~  tbe  goods, 
the  fact  that  he  afterwards  obtains  a  judg- 
ment againdt  the  purchaser  for  the  value  of 
the  balance  of  the  goods,  which  the  purciiaser 
had  wrongfully  disposed  of,  and  which  muld 
not  be  found,  does  not  estop  him  from  a.>is('rt- 
ing  title  to  tlie  goods  retaken,  as  against  otiier 
creditors  of  the  purrhaaer,  not  parties  to  th* 
actiMi  in  which  such  iudgmeat  for  value  was 
obtained. 

Appeal  from  district  court,  Bowie  coonty; 
John  L.  Sheppard,  Judge. 

Action  by  M.  Marx  and  others  against  Otto 
Helnse  &  Co.  to  recover  certain  goods  which 
defendants  had  taken  Into  their  possession  in 
dalm  and  delivery  proceedings  against 
Munzesheimer  &  Klein,  who  were  Indebted 
to  both  parties  In  the  action.  From  a  Judg- 
ment in  plaintifTs'  favor,  defend.'mts  appeoL 
Reversed. 

Henry  &  Henry  and  Cra^vford  &  Crawfljid. 
for  appellants.  Scott,  Levi  &  Smith  and 
Todd  &  Hudglns,  for  appellees. 

FINLEY,  J.  This  U  an  ocUon  for  the 
trial  of  the  right  to  property.  The  origkial 
affidavit  and  claim  bond  were  destroyed  by 
the  burning  of  the  courthouse  of  Bowie 
county,  and  have  been  sutwtltuted  by  an 
order  of  the  court  On  August  29,  1887, 
Leon  &  H.  Blum  Instituted  oiilt  by  attach- 
ment in  the  district  court  of  Galveoton  coun- 
ty against  Munzesheimer  &  Klein  for  $19.- 
774.00,  and  on  the  same  day  M.  'Marx  In- 
stituted his  suit  In  the  district  court  of  Gal- 
veston county  against  the  same  defendants 
by  attachment  for  $20,000,  and  on  the  same 
day  Marx  Instituted  another  suit  In  the  dis- 
trict court  ef  Oalveston.  coonty  agatn#t 
Munzeabelmor  A  Klein  and  one  J.  Marx  for 
$11,000.  In  each  of  theee  suits,  writs  of  at- 
tachment were  Issued  to  Bowie  county,  and 
were  by  the  sbeilS  of  said  oonnty,  on  Augnst 
30,  1887,  levied  oa  the  goods  in  ooatroversy 
as  the  property  of  Mimzesheiiner  db  KMn. 
September    7,    1887,    the    appellants.    Otto 


'  Rehearing  pending. 
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HHaze  A  0».,  filed  tbetr  affldartt  ana  daim 
toad  in  the  Bum  of  $3t019.86,  betog-  doaUe 
Ae  valoe  at  tbe  property  daiined  as  as- 
wsaod  by  the  aheriff,  which  bom)  and  afilda- 
Ylt  were  duly  retunied  into  court,  filed,  and 
docketed.  In  due  course,  eadl»  of  said  auits 
tn  the  dlsMct  coart  of  OolTecrton  connty 
Mras  reduced  to  judgment,  and  attachment 
Hmb  foredosed.  In  the  suit  for  $20,000  tbe 
Jadgwent  was  satisfied  by  the  proceeds  of 
other  property  attached,  and  tbe  suit  of 
Marx  for  $11,000  was  redaeed,  by  the  pro- 
oeeda  of  property  attached,  to  tbe  sam  of 
$6,188.60.  The  judgment  In  faror  of  Leon  ft 
H.  Blum  against  MunzeAe4mer  &  Klein  tor 
920,042.39  is  wholly  unpaid. 

FlalntllT^  tendered  issues.  Otto  Heinze  & 
Co.,  appellants.  Joined  issue,  and  daimed  title 
to  the  goods  lered  upon  because  Muuzes- 
beimer  &  Klein  purchased  the  goods  from 
appellants  with  no  Intention  of  paying  fur 
the  same,  and  for  the  purpose  ot  defrauding 
appellants,  and  upon  the  fiilse  and  f randnlent 
representation  that  they  were  perfectly  sol- 
vent, when  In  fact  they  well  knew  that  they 
were  lnsolr«»t  and  on  the  eve  of  failhisj  in 
boslness;  that  said  goods  and  other  large 
qtumtities  of  merchajidlse  were  obtained  on 
credit  from  appellants  and  others  with  uo 
Intentiom  of  paying  fbr  tbe  same,  but  whb 
tJie  intent  and  purpose  of  placing  them  with- 
in tbe  reach  of  flcUtlons  creditors  of  Mmizes- 
♦telmer  &  Klein,  living  in  Galveston  and  T«'X- 
Artcnna;  that  upon  the  eve  of  their  failure, 
and  with  the  view  of  having  the  goods  at- 
tadied,  Munzesheimer  8c  Klein  purchased  on 
credit,  from  appellants  and  other  merchnuts, 
a  great  many  thousand  dollars  worth  of 
goods,  with  the  Intention  of  defrauding  ap- 
pellants and  other  merchants,  and  deliver- 
ing the  goods  to  other  persons.  Appellants 
asy  that  as  soon  as  they  heard  of  the  failnre 
of  Manzeshelmer  &  Klein  they  filed  affidavit 
and  bood,  and  received  from  the  sherlfF  so 
many  of  the  goods  s<4d  by  them  to  Monzes- 
Iteiiner  A  Klein  as  could  be  identified  and 
found;  that  said  goods  were  obtained  by 
ftand  and  swindling,  and  tbe  title  thereto 
uenrer  passed  to  Munzesheimer  ft  Klein,  and 
WBfre  not  subject  to  the  attachments.  March 
23,  1881,  appellees  filed  a  replication,  denying 
an  of  appelbiDts'  allegations,  and  pleading 
tbat  appi'llnnts  on,  to  wit,  September  15, 
1887,  sued  Mimzesheimer  ft  Klein  In  the  dis- 
trict court  ot  I^mar  county  on  the  contract 
for  tbe  sale  of  the  goods  which  tbey  seek 
la  ttiia  claim  suit  to  avoid;  tbat  in  said  suit 
aa  attachment  was  issaed  and  levied  upon 
prop^ty  sufllcient  to  satisfy  the  Judgment 
which  was  rendered  in  the  case;  and  that 
tjie  Judgment  is  now  tn  full  force  and  effect, 
—wherefore  appelleea  say  that  the  apt)ellants 
are  estopped  from  relying  upon  matters  set 
op  to  avoid  the  ori^nal  sale  of  the  goods. 
AprB  2,  1881,  the  cause  was  tried  by  the 
court,  and  judgment  rendered  against  the 
daliaaats  and  tbe  sntvties  upon  their  claim- 
v.23s.w.no.l3— 45 


ant's  bond  fbr  $1,508.03;  the  asseaaed  ▼alne 
of  the  goods,  with  Interest  from  September 
7, 18S7,  the  date  of  the  claim  bond,  and  $150.- 
99  damages.  The  Judgment  sets  o«t  a  list 
of  the  goods  token  under  the  claim  bond. 
Tike  appellants  in  open  court  exerted,  and 
gave  notice  of  appeal,  10  days,  being  allowed 
In  which  to  file  a  statement  of  facts. 

The  court  filed  its  conclosteos  of  facts,  as 
follows:  "(1)  That  Muaaesbebaasr  ft  Klein 
indooed  the  drfendants  tak  tbe  above  styled 
and  numbered  cause  to  sell  diem  (M.  ft  K.) 
tbe  goods  bivolved  in  the  tilal  of  the  right 
at  property  In  this  cause  by  making  false  and 
fraudulent  repreeentall(»»  to  tfaem  aa  to 
their  pecuniary  drcumstanoea  and  flnandal 
status.  (2)  TbAt  Mimzcsheimer  ft  Klein 
were  wliolly  insolvent  at  the  time  they  pur- 
chased said  goods  from  defendants  herein, 
and  tltey  made  false  and  fraudulent  repre- 
sentations to  tbe  defendants,  with  the  view 
and  intent  to  induce  these  defendants  to  sell 
these  goods  to  them,  (M.  ft  K.,)  and  these 
defendants  sold  these  goods  to  them,  relying 
on  and  believing  said  representations  so 
made  to  them  to  be  true  at  the  time  they 
were  made  and  the  goods  were  sold.  (3) 
That  they  made  statements  to  these  defend- 
ants to  the  effect  that  they  (M.  &  K.)  wei-e 
perfectly  solvent,  and  had  assets  in  excess 
of  their  liabilities  amounting  In  value  to  mor« 
than  $100,000;  tbat  these  statements  were 
made  with  the  view  and  tor  the  purpose 
of  purchasing  these  goods  fiwn  these  defend- 
ants on  credit,  and  that  the  same  were  in 
fact  false  and  tmtme;  and  that  the  said 
Munzesheimer  &  Klein  never  intended  to 
pay  these  defendants  for  tneee  said  goods 
at  the  time  they  putvhnsed  tbem  on  credit. 
(4)  That  Leon  ft  B.  Blum  knew  and  were 
cognizant,  at  the  time  these  goods  were  pur- 
chased by  Munzesheimer  ft  Klein,  of  all  tbe 
facts  in  the  three  foregoing  findings,  and 
knew  that  Mtinseshdmer  &  Kletn  were 
wholly  Insolvent  at  that  time,  and  tbat 
Mtmzesheimer  ft  Klein  were  defraudfrtg  and 
swindling  these  defendants  out  of  these  said 
goods,  and  bringing  aald  goods  to  Te.tarkana 
in  order  for  Leon  ft  H.  Bhun  and  other  cred- 
itors to  run  attachments  upon,  and  that  Leon 
ft  H.  Blum  were  lying  ta  wait  u>  sclae  these 
goods,  but  that  Leon  &  H.  Bhim  never  inten- 
tionally induced  these  said  sales  lo  be  made 
to  Mtmzesheimer  ft  Klein  for  the  purpose  of 
defrauding  these  defendants.  (5)  That  afier 
these  defendants  filed  their  affidavit  ni>d 
dalm  bond  in  this  court,  claiming  title  to 
these  goods,  and  attemptng  to  avoid  and 
resdnd  said  contract  of  sale  on  the  t'ronnd 
of  fraud  perpetrated  by  Munzesheimer  ft 
Klein,  tbey  instituted  suit  in  the  district 
court  of  Lamar  county,  Texas,  against  said 
Munzesheimer  ft  Klein,  to  enfmre  the  col- 
lection of  their  debt  against  them  (Munzes- 
heimer ft  Klein)  on  thdr  said  contmct  of 
sale,  and  sued  out  an  attacbment,  and  cnnsed 
the  same  to  be  levied  on  some  of  the  IdentK-sU 
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{tame  goods  they  sold  Munzesheimor  &  Klein, 
and  prosecuted  said  suit  to  judgment,  which 
Indgment  is  now  In  full  force  and  effect." 

The  court's  conclusion  of  law  was  aa  fol- 
lows: "The  defendants  are  estopped  from 
rescinding  said  contract  of  sale  on  the  ground 
of  fraud,  because  they  have  elected  to  sue 
on  the  contract  of  sale,  and  have  prosecuted 
said  suit  to  final  judgment  in  the  district 
court  of  Lamar  county,  Texas." 

Appellants'  assignments  of  error,  which  raise 
the  vital  questions  necessary  to  be  decided, 
challenge  the  correctness  of  the  fifth  conclu- 
sion of  fact,  and  the  conclusion  of  law  upon 
the  findings  of  fact,  filed  by  the  lower  court. 
The  fifth  finding  of  fact  is  not  the  fair  and 
legitimate  deduction  from  the  evidence.  The 
evidence  clearly  and  ime<mivocally  establish- 
ed that  after  appellants  filed  their  afildavit 
find  claim  bond,  and  obtained  possession  of 
the  goods  in  controversy,  they  Instituted  suit 
In  Lamar  county  for  the  value  of  the  bal- 
ance of  the  goods  not  retaken  under  claim- 
ants' oath  and  bond.  The  suit  in  Lamar  coun- 
ty was  based  upon  the  account  for  the  oi- 
tlre  bill  of  goods,  amounting,  in  the  aggre- 
gate, to  $2,689.50;  but  there  was  a  credit 
upon  tbe  account  of  (1,204.74,  stated  to  be 
"the  value  of  certain  goods  taken  back,"  and 
the  items  appearing  In  the  account  of  the 
goods  which  had  been  taken  in  the  claim  pro- 
ceedings were  clearly  identified  by  exhibit 
and  the  affidavit  proving  the  account.  The 
goods  in  controversy  In  this  suit  were  not 
sought  to  be  recovered  for  in  the  Lamar  coun- 
ty suit;  no  recovery  was  sought  or  had  be- 
yond the  value  of  the  goods  which  appdlants 
were  unable  to  find  and  retake  in  the  claim 
proceeding.  The  judgment  rendered  in  La- 
mar county  for  the  value  of  that  portion  of 
the  goods  purchased  of  appellants  by  Mun- 
Kesheimer  &  Klein  which  hod  not  been  re- 
taken, it  is  admitted,  was  fully  satisfied  by 
proceeds  from  sale  of  goods  attached  in  that 
suit  The  parties  to  the  Lamar  county  suit 
were  Otto  Hednze  &  Co.,  plaintiffs,  and  Mnn- 
zesheimer  &  Klein,  defmdants;  and  the  is- 
sue involved  and  determined  by  the  judgment 
was  the  value  of  the  goods  not  recovered  by 
appellants  In  the  claim  proceeding,  in  the 
form  of  a  suit  upon  account  for  such  bal- 
ance. With  these  additional  conclusions  of 
fact,  the  findings  of  the  lower  court  of 
fact  are  approved  and  adopted  by  this  coiirt, 
except  the  fourth  finding,  relating  to  the 
fraudulent  conduct  of  Leon  &  H.  Blum, 
which  we  think  immaterial  to  the  decision 
of  the  case. 

The  other  and  main  point  for  determina- 
tion is  the  correctness  of  the  legal  conclu- 
sion pronotmced  upon  the  facts  by  the  trial 
judge,  that  "tbe  defendants  are  estopped 
from  rescinding  said  contract  of  sale  on  the 
ground  of  fraud,  because  they  have  elected 
to  sue  on  the  contract  of  sale,  and  have  prose- 
cuted said  suit  to  final  judgment  in  the  dis- 
trict court  of  Lamar  county,  Texas."   The 


flndlnga  of  fiict  by  the  judge  which  are  uaas- 
sailed  by  assignments  of  error  show  that,  at 
the  date  of  the  seizure  of  the  goods  by  ap- 
pellees under  writ  of  attachment,  the  goods 
hiul  been  sold  to  Munzeehelmor  &  Klein  br 
appellants,  but  under  circumstances  which 
entitled  appdlants  to  rescind  the  sale  if  they 
chose  to  do  so.  Tliey  had,  under  the  law. 
the  option  of  rescinding  the  contract  of  sale 
and  proceeding  by  appropriate  remedy  to  re- 
cover their  property,  or  of  affirming  the  sal? 
and  pursuing  Munzesheimer  &  Klein  upoo 
the  contract  debt  If  they  elected  to  rescind 
the  contract  of  sale  and  pursue  the  propertj 
to  recovery,  the  effective  and  appropriate  logal 
remedy  open  to  them  was  the  statutory  pro- 
ceeding of  the  trial  of  the  right  of  property 
under  claimant's  oath  and  bond;  the  good^ 
having  bem  seized  by  appellees  under  attach- 
mMit.  Sayles'  ClvU  St  tit  97,  arts.  482::- 
4847,  inclusive.  It  is  contended  by  appellees 
that  the  filing  of  the  claimants'  oath  imd 
bond,  and  the  retaking  of  the  goods,  were 
not  alone  sufficient  to  show  an  election  to 
rescind  the  contract  of  sale,  for  the  reason 
that  the  nature  of  appellants'  claim  or  title 
to  the  property  was  not  disclosed  In  the 
affidavit  or  bond,  and  therefore  that  there 
was  no  election  to  rescind  until  the  Issuec 
were  tendered,  In  which  appellants  stated 
the  grounds  upon  which  they  sought  to  re- 
cover back  the  property.  This  pr(q>o6itioii. 
we  think,  is  wholly  untenable.  Tliere  was 
no  otlier  contract  between  appellants  and 
Mimzeshelmer  &  Klein  in  relation  to  tlie»' 
goods  exei'pt  a  contract  of  sale.  By  the  filing 
of  the  affidavit  and  bond,  appellants  asserte<l 
title  in  themselves,  and  thereby  repudiated 
the  sale,  which  would  have  conveyed  title 
to  Munzesheimer  &  ICleIn  bad  it  been  legal 
aiul  biudiiiK  upon  appellants.  The  ntatute 
under  which  appellants  proceeded  does  not 
require  that  the  nature  of  the  daim  or  titte 
to  the  property  should  be  stated,  and  It  b 
not  perceived  that  any  good  reason  exists 
why  appellants  should  have  given  more  spe- 
cific notice  of  their  repudiation  ot  the  sale 
than  was  necessarily  c<Mitalaed  In  the  statu- 
tory proceedings  adopted.  In  Morris  v.  Rex- 
ford,  18  N.  Y.  556,  it  Is  sj\ld:  "If,  then,  plain- 
tiff had  a  right  to  disafiirm  the  delivery,  that 
right  was  effectually  asserted  by  the  issuing 
of  writs  of  replevin,  and  causing  the  prop- 
erty to  be  taken  and  delivered  on  tbosr 
writs."  The  levy  of  appellees'  writ  of  attach- 
ment upon  the  goods  In  no  way  affecte<l  ai*- 
pellants'  right  to  disaffirm  the  sale  and  take 
back  the  goods,  and  no  additional  or  mote 
specific  .acts  were  reqtili-ed  of  appellants  is 
rescinding  the  sale  by  reason  of  such  levy. 
The  com^  below,  in  its  conclusions  of  fact, 
correctly  found  that  the  filing  of  the  daim- 
auts'  oath  and  Imnd  was  an  election  by  »i>- 
pellants  to  rescind  the  sale;  and  this  find 
ing  is  not  attacked  by  any  assignment  of  er- 
ror. What  effect,  then,  upon  this  case  of  tbe 
trial  of  the  right  of  propertsr,  could  the  eutt- 
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sequmt  salt  and  Judgment  rendered  In  La- 
mar county  have?  The  appellees  were  not 
parties  to  that  suit;  they  had  no  interest 
In  the  subject-matter  Involved  therelp;  they 
did  not  rdy  and  act  on  the  conduct  of  appel- 
lants in  that  suit,  or  the  recitals  contained 
in  the  Judgment  therein.  The  Judgment  was 
inter  partes,  and  binding  only  upon  the  par- 
ties and  their  privies.  1  Herm.  Estop.  {§ 
129,  135, 136,  138, 154,  169,  170.  In  Medlin  v. 
Wllkins,  60  Tex.  414,  it  is  said:  "The  general 
rule  that  Judgments  are  not  binding  on 
strangers  Is  so  far  mutual  tliat  strangers 
cannot  take  advantage  of  the  same  to  affect 
the  parties  to  them.  •  •  •  Where  stran- 
gers have  acted  upon  the  faith  of  recitals  in 
a  Judgment  or  decree  to  their  injury,  then, 
ordinarily,  they  can  assert  it  as  an  estoppel 
against  the  parties."  Had  the  property  in- 
volved in  this  suit,  upon  which  appellees 
had  an  attachment  lien,  also  been  Involved 
in  the  Lamar  county  suit,  or  had  they  acted 
upon  the  recitals  In  the  Lamar  county  Judg- 
ment in  causing  their  levy  to  be  made  and 
lien  fixed  on  the  property,  a  different  ques- 
tion would  be  presented  for  decision.  The 
Lamar  county  suit  could  in  no  possible  way 
affect  injuriously  the  rights  or  interests  of 
appellees.  Their  attachment  was  levied  be- 
fore the  institution  of  that  suit;  the  proper- 
ty levied  upon  was  in  no  sense  affected  by  it, 
and  It  was  certaiuly  a  matter  of  no  concern 
to  them  if  appellants  followed  up  the  com- 
mon debtor,  and  recovered  compensation  for 
the  balance  of  their  goods  which  they  could 
not  discover  and  take  In  the  claim  suit.  We 
fail  to  perceive  any  sound  reason  why  ap- 
pellees should  be  benefited  by  the  Lamar 
county  suit,  to  appellants'  injury.  The  right 
to  rescind  the  contract  of  sale  existed  at  the 
time  the  statutory  claim  was  made.  The 
election  to  rescind  was  made,  and  the  right 
to  maintain  this  suit  was  fixed  by  the  filing 
of  the  dalmant's  oath  and  bcmd.  Can  it  be 
said  that  this  right  was  extinguished  by  ap- 
[teUants'  effort,  under  a  different  form  of  ac- 
tion, to  recovo:  the  value  of  the  balance  of 
the  goods  which  the  debtors  had  vnrongfnlly 
disposed  of,  and  which  could  not  be  found 
and  recovered?  When  appellants  elected  to 
rescind  the  contract  of  sale,  and,  in  consum- 
matlcm  of  that  election.  Instituted  the  daim 
IK'OceedIng  to  recover  the  goods,  the  contract 
of  sale  was  as  if  It  had  never  existed,  and  no 
act  of  appellants  alone  could  restore  its  ex- 
istence. The  same  acts  originally  necessary 
to  create  the  contract  rdation  would  be  nec- 
essary to  restc«e  the  contract  of  sale  rescind- 
ed. MoUer  v.  Tnska,  87  N.  Y.  166;  Powers 
V.  Benedict,  88  N.  T.  606. 

It  is  not,  then,  a  question  of  remedy  In  this 
suit,  bat  a  question  whether  the  appellants 
are  e8ton>ed  from  asserting  title  in  this  suit 
by  reason  of  the  Lamar  county  Judgmmt 
rendered  upon  the  contract  of  sale  for  the 
value  of  other  and  different  items  of  goods. 
We  have  been  cited  to  no  authority,  and 
have  been  uniible  to  find  any,  which  holds 


that  a  suit  of  a  creditor  to  recover  goods 
fraudulently  obtained  cannot  be  maintained 
for  the  reason  that  he  subsequently  brought 
suit  and  obtained  Judgment  upon  account  for 
the  value  of  a  balance  of  goods  sold  at  the 
same  time,  which  he  could  not  find  and  re- 
take, and  Is  thereby  estopped  from  pursuing 
the  property.  We  do  not  think  the  general 
principles  of  estoppel  sanction  the  proposi- 
tion, and  the  cases  to  which  we  have  been 
cited  by  appellants  negative  the  doctrine. 
81eep»  V.  Davis,  64  N.  H.  59,  6  AtL  Rep.  201; 
Powers  V.  Benedict,  88  N.  T.  605;  Kinney  v. 
Kleman,  49  N.  T.  165. 

In  this  state,  technical  forms  of  action 
have  been  abolished.  It  is  only  required  that 
the  facts  ccHistltntIng  the  cause  of  action 
shall  be  stated  in  the  pleading  in  order  to 
obtain  the  appropriate  relief  either  In  law 
or  equity;  and  It  would  seem  to  be  out  of 
harmony  with  the  spirit  of  our  system  to 
hold  one  estopped  in  a  suit  by  the  form  of 
action  adopted  in  another  suit,  when  he 
would  not  have  been  estopped  by  a  truthful 
recital  of  the  facts  constituting  his  cause  of 
tuMoa.  Such  Is  this  case.  Had  the  appel- 
lants In  the  Lamar  county  suit  alleged  that 
the  goods  were  obtained  by  thei  established 
fraudulent  acts  of  the  debtors,  and  that 
they  were  worth  the  price  agreed  to  be  paid 
for  them,  a  recovery  would  have  been  had 
for  their  value,  and  the  suit  would  have  been 
entlrdy  consistent  with  the  daim  proceed- 
ing. The  CMitract  of  sale  in  question  speci- 
fied each  Item  of  goods  sold,  and  the  price 
to  be  paid  for  each  item;  and  while  they 
were  all  sold  at  the  same  time,  and  consti- 
tuted <xie  bill  or  orAer,  It  may  wdl  be  ques- 
tioned if  it  was  not  such  a  contract  as  could 
be  resdnded  in  part  and  affirmed  in  part. 
Manufacturing  Oa  v.  Wakefield,  121  Mass. 
91.  But  in  our  (pinion  it  does  not  become 
necessary  to  so  hold  in  this  case,  and  we 
leave  the  question  open  for  future  determina- 
tion. We  are  of  opinion  that  the  condusion 
of  law  upon  the  facts  found  by  the  trial 
Court  was  erroneous,  and  that  the  Judgment 
should  be  reversed,  and  here  rendered  for 
appellants;  and  it  is  according  so  ordered. 


MAIfHATTAN  OLOaK  &  SUIT  CO.  v. 
MARX  et  al.> 

(Court  ot  Civil  Appeals  of  Texas.    Sept.  5, 
1893J 

Appeal  from  district  court,  Bowie  county; 
John  L.  Sheppard,  Judge. 

Action  by  M.  Marx  and  others  against  the 
Manhattan  Cloak  &  Suit  Company  to  re- 
cover certain  goods  which  defendant  had 
taken  Into  its  possession  in  claim  and  de- 
livery proceedings  against  Mnnzesheimer  & 
Klein,  who  were  indebted  to  both  parties  In 
the  action.  From  a  Judgment  in  plaintiffs' 
favor,  defendant  appeals.     Reversed. 


'  Rehearing  pending. 
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IXeniy  &  Henry  and  Orawfoid  &  Gnw- 
ford,  for  appellant.  Scott,  Levi  A  Smith  and 
Todd  &  HuUgins,  for  app^ees. 

FINLEY,  J.  This  la  a  companion  case  to 
that  of  Heinae  v.  Marx,  23  S.  W.  Rep.  704, 
(this  day  decided.)  In  this  case  the  particu- 
lar items  of  goods  received  back  in  the  claim 
suit,  amounting  in  value  to  $1,035,  did  not 
appear  at  all  cm.  the  accoimt  sued  on  In  La- 
mar county.  The  original  amount  of  the  ac- 
count was  reduced,  by  taking  out  these  items, 
from  $2,457.50  to  ^1,432.50,  the  amount  sued 
for  and  recovered.  We  do  not  think  this 
difference  in  the  facts  of  material  impor- 
tance, and  are  of  the  opinion  that  the  prin- 
ciples announced  and  applied  in  the  Heinse 
Case  are  applicable  to  this  case.  The  Judg- 
ment of  the  lower  court  is  therefore  reversed, 
and  here  rendered  for  appellants. 


KRAUSE  et  al.  v.  MARX  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  B, 
1893.) 

Res  Judicata— JusomiiT  fob  Pbiob  or  Gkx>D8— 
DiBAPriRMAircs  or  Balb. 

Though  a  seller  of  goods  has  shown  his 
intention  to  disaffirm  the  sale  for  the  purchas- 
er's fraud,  by  instituting  proceedings  for  the 
recovery  of  the  goods,  a  subsequent  judgment 
obtained  by  him  against  the  purchaser  for  the 
value  of  all  the  goods  sold  estops  him  from  as- 
serting title  to  the  goods  retaken,  as  against 
other  creditors  of  the  purchaser. 

Appeal  from  district  court,  Bowie  cotmty; 
John  L.*  Sheppard,  Judge. 

Action  by  M.  Marx  and  others  against  O. 
K.  Krause  &  Oo.  to  recover  certain  goods 
which  defendants  had  taken  into  their  pos- 
session in  claim  and  delivery  proceedings 
against  Munzesheimer  &  Kletn,  who  were  In- 
debted to  both  parties  in  the  action.  Prorft 
a  Judgment  in  plaintiffs'  favor,  defendants 
appeaL    AflOrmed. 

Henry  &  Henry  and  Crawford  &  Orawfwd, 
for  appellants.  Scott,  Levi  &  Smith  and 
Todd  ft  Hndgins,  for  appeUeaa. 

FINLBY,  J.  This  Is  a  companion  case 
with  Heinze  v.  Marx,  23  S.  W.  Rep.  704,  and 
Manhattan  Cloak  &  Suit  Co.  v.  Marx,  Id.  707, 
(this  day  decided.)  There  is  but  one  material 
difference  in  the  facts  of  tbis  case  from  the 
others  named,  but  that  difference  Is  of  such 
gravity  as  demands  a  different  disposition  of 
the  case.  In  this  case,  appellants  brought 
suit  in  Lamar  county  on  their  entire  account 
against  Munzesheimer  &  Kl^n,  except  $180 
worth  of  goods,  which  wwe  stopped  in  trana- 
itn,  without  either  giving  credit  or  deduct- 
ing the  items  of  goods  taken  back  in  the 
claim  suit,  and  recovered  Judgment  for  the 
full  amount  sued  for.  This  Judgment  had 
been  fully  satisfied  at  the  time  of  the  trial  of 
this  cause,  and  thereby  appellants'  right  to 
the  property  in  question  had  been  released 


and  exUngulahed.  The  Jndgment  of  the  low- 
er court  should  be  affirmed,  and  It  is  so  or- 
dered. 


POST  V.  TEXAS  &  P.  RY.  CO. 

(Court  of  Civil  Appeals  of  Tmxam.    Sept.  5, 

1883.) 

Railroad  Cohpahies  —  Daxokboitb  Dbpot  Freb 

IBBS— Scope  or  Sbrvamt'b  EvR/Otiibist. 

L  A  railroad  company  is  nnder  no  obligs- 
tlon  to  keep  the  platform  about  its  depot  in 
safe  condition  as  against  a  boarding-honsr 
keeper,  who  goes  to  the  depot  to  meet  aa  in- 
coming train  for  the  purnose  of  aecarinc  i 
boarder. 

2.  The  fact  that  the  boarding-house  keep- 
er was  present  at  the  depot  by  invitation  of 
the  telegraph  operator  employed  by  the  rail- 
road compan.v  does  not  render  the  latter  lii- 
ble,  in  tbe  absence  of  any  Bho>wing  that  tb« 
operator  was  acting  vrithin  the  scope  of  tiis 
employment  in  extending  such  invitation. 

Aypeal  from  district  court,  Bowie  county; 
John  L.  Sheppard,  Judge. 

Action  by  Samuel  Post  against  the  Texas 
&  Pacific  Railway  Company  for  personal  in- 
juries. From  a  Judgment  In  defendant's  fa- 
vor, plaintiff  appeals.    Affirmed. 

Vaughn  n  &  Leary,  for  appellant.  F.  H. 
Pi-endergast,  for  appellee. 

Conclusions  of  Fact 

RAINEY,  J.  On  the  13th  day  of  Janvaiy. 
1890,  at  night,  appelant  went  to  the  depot 
of  appellee  to  meet  a  gentleman  ejected  to 
arrive  on  the  train.  B.  Temple,  an  employe 
of  appellee,  had  Informed  him  that  a  new 
operator  was  to  arrive,  and  wanted  appelant 
to  secure  him  as  a  boarder,  and  appeUam 
was  there'  for  that  purpofle.  and  while  «hi>n' 
received  the  injuries  complained  of.  Be 
went  to  the  depot  before  dark,  and  remained 
until  after  dark.  He  lived  about  75  yard« 
from  the  depot,  and  was  familiar  with  tbe 
premises.  Around  the  depot  is  a  piatfonn 
about  four  feet  high,  around  which  there  i« 
no  raUng  or  banisters.  There  was  also  a 
low  platform  between  the  high  one  and  tbe 
track,  on  which  passengers  alighted  from  tbe 
train.  When  the  train  arrived,  appellant 
was  on  the  low  platform,  and  after  Its  de 
parture  he  went  hito  the  depot  On  leaving 
the  depot  he  wait  out  on  the  platform,  from 
which  be  fell,  and  injured  himself  very  se- 
ver^. The  way  he  was  going  at  the  time 
of  falling  was  not  in  the  direction  of  bit 
home.  At  the  time  it  was  dark,  and  there 
were  no  lights  by  which  he  oonid  ne.  Be 
was  77  years  old,  and  coold  not  see  well. 
He  was  at  the  depot  on  business  pertaining 
solely  to  himself,  in  which  the  railway  com- 
pany was  In  no  way  connected.  Knowing 
the  condition  of  the  platform,  be  being  77 
years  of  age,  and  thei-e  being  no  light  It 
was  negligence  on  his  part  which  contilbnted 
to  his  injuries. 

It  is  not  shown  to  be  within  the  scope  of 
B.  Temple's  agency  to  Invite  boardlng-bouae 
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keepers  to  tbe  depot  to  soUctt  customers  for 
their  houses,  so  as  to  bind  the  railway  com- 
pany in  any  way. 

Conclusions  of  Law. 

The  appellant  was  at  the  depot  solely  on 
his  o<wn  bnsiness,  with  which  the  railway 
company  wns  In  no  way  concerned,  and  was 
imdcv  no  duty  to  appellant  to  keep  its  depot 
(n  n  safe  condition.  If  it  can  be  said  that  ap- 
pellant was  at  the  depot  by  the  invitation 
of  Mild  Temple,  there  is  nothing  to  show  that 
Rich  was  within  the  scope  of  his  authority, 
HO  as  to  bind  the  railway  company.  The 
appellant  was  well  acquainted  with  the 
premises,  and  contributed  to  his  own  injury. 
There  Is  no  conflict  In  the  testimony,  and 
the  case  made  by  appellant  does  not  enable 
him  to  recoTer.  The  instruct  ion  of  the  court 
to  the  Jury  to  find  for  the  appellee  was  prop- 
<•!'  in  this  case,  and  the  Judgment  of  the 
district  court  is  affirmed. 


MONTROSE  et   *1.    t.   FANNIN   COTTNTX 

BANK. 

(Court  of  CItH  Appeals  of  Texas.    SepL  5, 

1883.) 

PBiiicirAi.  AND  ScRETT— Judgment— PBOTEOTioir 
at  ScBETT— Costs  of  Appeai.. 

1.  A  Judgment  against  the  principal  and 
sureties  on  a  note  should  protet-t  the  sureties 
bj  directiDK  that  the  execution  be  first  levied 
on  the  principal's  property,  as  required  by 
ReT.  St  art.  36(i3. 

2.  An  appellant  who,  on  proper  motion, 
could  have  had  the  judgment  corrected  below, 
and  thas  rendered  the  appeni  unnecesaaiT, 
will  be  taxed  with  the  costs  of  the  appeal,  in 
addition  to  those  rendered  against  him  below. 

Appeal  from  district  court.  Hunt  cotmty; 
E.  W.  Terhune.  Judgre. 

Action  by  the  Fannin  County  Bank  against 
T.  D.  Mootrose  and  others  on  a  promissory 
note.  From  a  Judgment  in  pliUntitI'4  furor, 
defendants  appeal.     Modified. 

B.  F.  Looney,  for  appellaats. 

LIGHTFOOT,  O.  J.  This  was  a  suit  by 
appellee  against  appellants  upon  a  promis- 
sory note  tot  11,100,  with  interest  at  the  rate 
of  12  per  cent  per  annum,  and  10  per  cent, 
attorney's  fees  od  the  amount  of  the  prin- 
cipal and  interest  Judgment  was  rraidered 
bokrw  In  favor  of  appellee  for  the  debt  and 
interest  and  attorney's  fees  against  all  of 
the  defendants,  and  in  favor  of  defendants 
Boyd,  Hnnison,  and  Popper,  as  sureties, 
against  the  defoidant  Montrose,  principal, 
for  any  stmi  of  money  that  they  may  pay  on 
such  Jodgment.  All  ot  such  defendants  have 
appealed.  Tliere  is  no  statement  of  facts  In 
the  record,  and  there  was  no  motlMt  for 
new  trial  or  in  arrest  at  Judgment  The  aaiy 
nmdgnmf»nt  of  error  that  we  deem  it  neces- 
sary to  notice  is  as  toUows:  "(^  Because 
tbe  court  erred  in  its  Judgment  in  not  mak- 
ing an  «rder  directing  the  sheriff  to  levy 


execution  first  upon  the  property  of  the  prin- 
cipal, T.  D.  Montrose,  subject  to  execution, 
and  situated  in  Hunt  county,  before  a  levy 
shall  be  made  upon  the  property  of  the  sure- 
ties, as  reqilred  by  the  statutes  of  Texas." 
The  court  below  having  In  its  Judgment 
found  that  Boyd,  HarrlSMi,  and  Poppa:  were 
sureties,  the  Judgment  should  have  beon  ren- 
dered so  that  execution  should  have  L'rst 
been  levied  upon  the  property  of  the  prin- 
cipal. Rev.  St.  art.  8663.  This  order  would 
no  doubt  have  been  made  by  ttie  court  be- 
low if  the  appellants'  had  there  called  the 
attentim  of  the  court  to  the  question  by  mo- 
ti(m  or  otherwise.  As  was  said  by  our  su- 
preme court  In  the  case  of  Helm  v.  Weaver, 
69  Tex.  148,  6  S.  W.  Rep.  420:  "As  the  ap- 
pellant, upon  proper  motion,  could  have  had 
the  Judgment  corrected  below,  and  rendered 
an  appeal  here  unnecessary  for  that  pur- 
pose, he  shotdd  be  taxed  with  the  costs  of 
this  com-t,  in  addition  to  those  rendered 
against  him  below."  The  Judgment  is  re- 
versed, and  here  reformed  so  that  plaintiff 
below  (appellee)  shall  recover  Judgment 
against  appellauis  aud  their  sureties  for  the 
amount  of  his  note  and  interest  and  attor- 
ney's fees,  and  all  costs  of  this  court  and 
tlie  court  below,  and  that  the  sheriff  of 
Hunt  county  be  directed  to  levy  the  execu- 
tion first  upon  the  property  of  appellant  T. 
D.  Montrose,  In  Hunt  co»mty,  and  protecting 
the  sureties,  as  required  by  Rev.  St  art. 
30l». 


OARDNBR  V.  BURKHART  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Sept  6, 

1803.) 

Public  Lands — Title  fhom  States  ^Hombstbad 
Entries. 
1.  A  single  man,  with  his  brother,  resided 
upon  a  l<K)-acre  tract  of  land  for  more  than 
three  years,  ander  the  pre-emptioii  laws,  the 
land  having  been  surveyed,  and  the  surrey  re- 
turned to  tlie  general  land  office.  He  then  di- 
vided with  his  brother,  continning  to  reside  on 
the  80-acre  tract,  and,  a  ye.ir  afterwards,  mar- 
ried. HM,  that  the  division  did  not  affect 
his  right  to  the  80  acres  as  his  separate  prop- 
erty, and  his  wife  acquired  no  community  in- 
terest therein. 

.2.  Defendant,  after  he  had  acquired  the 
right  to  80  acres  of  land  by  virtue  of  a  home- 
stead entry  and  residence  thereon,  married, 
and  afterwards  filed  an  application  for  135 
acres,  including  the  original  80-acre  tract,  and 
received  a  patent  therefor.  Bdd,  that  this  ap- 
plication did  not  constitute  an  abandonment  of 
the  original  claim  to  the  80  acres,  so  as  to  de- 
stroy his  separate  right  thereto,  and  vest  the 
whole  in  the  community  estate. 

Appeal  from  district  court  Hc^klns  coun- 
ty; E.  W.  Terhune,  Judge. 

Action  by  M«rilie  Bnrkbart  and  otbem 
against  Edward  Gardner.  From  a  Judgment 
for  plaintiffs,  defendant  appeala    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  LIGHTFOOT,  0.  J.: 

This  suit  was  brought  by  appellees,  MoUie 
Burkhart  and  husband,  to  recover  nn  In- 
terest in  160  acres  of  land  which  she  claims 
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by  Inheritance  from  her  deceased  mother, 
and  to  cancel  certain  patents.  There  was  a 
judgment  for  plaintiff  below  for  three- 
eighths  of  80  acres,  subject  to  the  homestead 
claim  of  appellant,  Kdward  Gardner,  from 
wliich  he  has  appealed.  There  Is  no  brief  or 
iippearance  filed  by  appellees,  and  under  rule 
40  (20  S.  W.  Rep.  ix.)  we  are  Inclined  to  re- 
gard the  brief  of  appellant  as  a  proper  pres- 
entation of  the  case.  The  following  a»- 
blgnments  of  errors  will  be  sufficient  to  pre- 
sent the  views  we  take  of  the  case:  "(2)  The 
(Wiirt  erred  in  his  second  conclusion  of  law, 
in  holding  that  the  application  for  a  .home- 
stead surrey  by  defendant  on  March  3,  1868, 
and  the  surrey  made  thereunder  April  13, 
186!),  were  rold,  and  that  the  same  were 
abnndoned  by  him  in  18T0,  as  said  finding  is 
not  warranted  by  the  facts  as  found  by  the 
court.  (3)  The  court  erred  in  his  third  con- 
clusion of  law,  in  finding  that  on  the  16th 
dny  of  March,  1871,  defendant  had  made  no 
effort  to  appropriate  the  land  in  controversy, 
and  that  the  first  effort  made  by  him  to  ap- 
propriate it  was  on  July  12,  1871,  as  the 
same  is  contradicted  by  the  facts  as  found 
by  the  court"  "(6)  The  court  further  erred 
in  bis  conclusion  of  law,  in  h<dding  that  the 
onst  80  acres  of  land  In  oontrorersy  was 
community  property  between  defendant  and 
his  first  wife."  The  f&cts  were  substantially 
as  follorws:  Kd  Griirdner,  (appellant,)  who 
was  an  adult,  single,  white  man,  entered 
upon  the  160  acres  of  land  In  coutrorersy, 
and  made  application  therefor  under  the 
homestead  laws  of  the  state  on  March  3, 
1868.  At  the  time  of  such  application,  'Ei 
Gardner  and  his  brother  John,  who  was  also 
a  single  man,  were  in  actual  possession,  built 
a  dwelling  house  in  the  center  of  the  tract, 
and  inclosed  and  put  into  cultivation  land 
on  each  side  of  the  house,  and  in  1869  the 
land  was  siu-reyed  by  Ed  Gardner,  and  the 
field  notes  returned  to  the  general  land  office. 
The  two  brothers  lived  upon  and  cultivated 
the  land  in  1868,  1868,  and  1870,  and  in  the 
last-named  year  divided  it  intd  two  80-acre 
tracts  by  running  a  line  through  the  house, 
John  talcing  the  west  80  acres,  and  Ed  the 
east,  each  continuing  to  lire  in  the  house,  and 
to  cultirate  and  claim  his  respective  tract 
On  March  15,  1871,  Ed  Gardner  married  a 
widow,  who  had,  at  the  time  of  such  mar- 
riage, an  infant  daughter,  Mollle,  (appellee,) 
who  lired  on  the  place  with  her  mother  and 
stepfather  until  her  mother  died,  December 
31,  1872,  and  then  continued  to  lire  in  the 
place  M'lth  her  stepfather,  Ed  Gardner,  un- 
til her  marriage  with  Mr.  Burkhart,  Novem- 
ber 2,  1887.  On  July  12,  1871,  Ed  GardnOT, 
as  the  head  of  a  family,  made  anothw  appli- 
cation for  the  survey  of  the  eastern  80-acfe 
tract,  together  with  55  acres  more  adjoining 
It  on  the  east  This  135  acres  was  surveyed 
tor  him  October  25,  1872.  He  was  mar- 
ried again  In  August  1873.  He  made  the 
requisite  proof  of  occupancy,  etc.,  and  patent 
was  Issued  for  the  135  acres  May  10,  1876, 


and  be  1ms  ever  since  used  and  occupied  It 
as  a  home.  The  west  80  acres  of  the  orig- 
inal 160-acre  tract  was  patented  to  Jobs 
Gardner,  August  23, 1876.  After  Ed  Gardner 
made  his  proof  under  the  surrey  of  the  iXy 
acre  tract  there  was  some  mlstafce  in  the 
land  office  under  which  the  patent  was  Is- 
sued on  November  IS,  1874,  for  the  orif^nal 
160  acres;  but  this  was  canceled,  and  ttaf 
patents  correctly  issued.  In  1876. 

J.  A.  B.  Putman,  for  appellant 

lilGHTFOOT,  O.  J.,  (after  stating  fiie 
facts.)  Under  the  facts,  the  first  questloD 
presented  for  our  consideration  is  this:  Did 
the  mo>ther  of  appellee,  the  first  wife  of  Ed 
Gardner,  hare  a  community  intarest  in  the 
east  80  acres  of  the  land  in  oontrorwsy?  At 
the  time  of  her  marriage  with  appelliuit. 
March  15,  1871,  he  had  resided  upon  tlie 
land  for  more  than  three  years,  cultirating. 
using,  and  claiming  It  as  his  own  under 
the  homestead  laws  of  the  state,  baring  filed 
his  application  therefw  March  3,  1868,  and 
It  baring  been  surveyed,  and  the  field  notes 
returned  to  the  gennul  land  office,  in  1869.  It 
is  true  that  in  1870,  the  year  before  his  mar- 
riage, be  had  divided  the  Ian  1  with  his  broth- 
er .lohn,  and  from  that  time  on  only  claimed 
the  east  80  acres.  But  was  his  claim  to  that 
affected  In  any  mannw  by  tlils  dlvisioo?  We 
think  not;  so  that  his  right  to  this  SOacre 
tract  at  the  time  of  bis  marriage  cannot 
be  questioned.  He  had  up  to  this  time  dwie 
everything  that  the  law  required  to  secure 
him  the  land.  After  his  marriage^  desiilng 
to  secure,  also,  55  acres  more  adjoining  hliu. 
he  filed  application  on  July  12,  1871,  as  the 
head  of  a  family,  for  the  tract  of  55  acres, 
with  his  original  80  acres,  making  133  acres, 
upon  which  patent  was  afterwards  issued. 
Did  the  filing  of  this  application  constitate 
an  abandonment  of  his  original  claim  to  the 
80  acres  so  as  to  destroy  his  separate  right 
thereto,  and  vest  the  whole  135  acres  in  the 
community  estate?  He  had  continued  to  re- 
side upon  and  claim  said  land,  and  there  la 
no  evidence  of  such  an  intention,  unless  the 
filing  of  the  application  so  as  to  include  the 
additional  laud  can  be  construed  into  an 
abandonment  of  his  original  claim.  We  do 
not  think  that  it  can  have  that  effect.  Mil- 
ler V.  Moss,  65  Tex.  179;  Cravens  v.  Brooke. 
17  Tex.  274;  Turner  v.  Ferguson,  58  Tex.  10: 
Jennings  r.  De  Cordova,  20  Tex.  60S;  Rail- 
way Co.  V.  Thompson,  65  Tex.  186;  Tliorntouv. 
Murray,  60  Tex.  101;  O'Neal  v.  Manning,  iS 
Tex  40a  By  the  act  of  November  12,  ised 
it  was  enacted  "that  all  white  persons  be- 
ing heads  of  families  or  twenty-one  years  of 
age  •  •  *  who  may  hereafter  settle  upon 
and  improve  a  portion  of  the  vacant  public 
domain  *  *  •  shall  hare  the  prlrHege  of 
loaiting  and  appropriating  a  tract  of  socn 
racant  land,  not  to  exceed  100  acres,"  etc 
Sayles'  Early  Laws  Tex.  art  3S7&  The  ap- 
pellant being  21  years  of  age,  entered  upon 
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the  original  ISO-acre  tract  under  this  law, 
and  made  the  Improvementa  and  settlement 
required  by  the  statute,  and  under  such  en- 
try and  setOement  was  entitled  to  appro- 
priate the  whole  tract  ot  land.  Under  the 
coustltutron  of  1869  (article  10,  |  8)  aU  heads 
of  families  were  slven  160  acres  of  land, 
and  single  persons,  21  years  of  age,  80  acres; 
hut  appellant's  settlement  and  entry  haying 
been  made  March  8,  1868,  and  his  land  sur- 
veyed and  the  field  notes  returned  to  the 
cencral  Land  office,  neither  did  this  .consti- 
tution, nor  any  subsequent  legislation,  pro- 
pose to  talie  away  his  rights.  On  the  con- 
trary, sndi  rights  are  expressly  recognized 
and  preserved,  and  by  the  act  of  March  S24, 
1871,  It  Is  provided  that  "any  person  who 
bns  occupied  any  portion  of  the  public  do- 
main not  exceeding  ICO  acres.  In  good  faith, 
under  any  of  the  pre-emption  laws  of  this 
state  for  three  years  or  longer,  shall  be  en- 
titled to  the  same  as  a  homestead,"  etc.  So 
that  It  is  clear  that  If  the  appellant  had  not 
voluntarily  divided  the  land  with  his  brother 
John  in  1870,  he  pre-empting  the  west  80 
acres,  and  appellant  the  east  80,  there  would 
ttpve  been  nothing  to  prevent  appellant  from 
obtaining  his  patent  to  the  whole  tract  The 
act  of  division  could  not  deprive  him  of  the 
portion  retained.  The  80  acres  originally  lo- 
cated and  Improved  by  Bid  Gardner,  being  the 
only  tract  in  controversy  in  this  suit,  we  hold 
that  it  was  his  separate  estate,  and  that  the 
mother  of  appellee  Mollle  Burkhart  had  no 
community  interest  in  it,  and  no  Interest 
passed  to  appellee.  The  Judgment  below  is 
reversed,  and  here  rendered  In  favor  of  ap- 
pellant. 


CULLUM  V.  PMOB  et  ux. 
<0>urt  of  CJivll  Appeals  of  Texas.    Sept.  6, 

1803.) 
HoMEBTBAU— Extent— Deed — Nosjoisdbb  or 

WiFK. 

1.  Where  the  owner  of  a  blocli.  on  one  end 
of  which  lie  has  built  a  Iioiue.  dividefs  the  rest 
into  lots,  and  sells  oue  of  them,  dividing  ttie 
reaidence  lot  from  the  others,  the  latter  are 
not  part  of  the  homestead, 

2.  A  deed  by  a  married  man  of  land  not 
bis  homestead  will  convey  title  withont  his 
wife's  Joining  therein. 

Appeal  from  district  court,  Bowie  county; 
John  li.  Sheppard,  Judge. 

ActiCMi  of  trespass  to  try  title  by  John  G. 
Price  and  wife  against  B.  W.  Cullum.  From 
a  Jodgmeot  tor  plalntlfTs,  defendant  appeals. 
Reversed. 

Henry  &  Henry,  for  appdlaat 

IIAINEY,  J.  John  O.  Price  and  wife,  ap- 
pellees, brought  this  suit  in  1888,  to  recover 
of  B.  W.  Culliun,  appelant,  the  land  in  con- 
trover^,  the  action  being  trespass  to  try 
title,  and  for  damages  for  use  and  oocupa- 
tioa.  On  October  16,  1890,  appelant  filed 
his  first  amended  original  answer,  contain- 


ing a  pica  of  not  guilty  and  alleging  tluLt  he 
was  in  peaceable  and  lawful  possession  of 
the  land  sued  for  when  appellees  instituted 
their  suit,  and  that  he  owned  the  same  in 
fee  simple;  and  that,  after  the  institution  of 
this  suit  by  appellees,  he  was  unlawfully 
ejected  from  said  land  and  premises.  Ap- 
pellant prayed  Judgment  for  the  recovery 
of  said  land,  and  for  rent  for  use  of  same 
at  $10  per  month  trom  September  1,  1880. 
He  also  alleged  that  appellees  had  executed 
and  delivered  a  valid  deed  of  conveyance 
to  A.  C.  Mllwee  (appellant's  grantor)  before 
appellant  purchased  said  land,  and  that  said 
deed  had  been  lost  or  destroyed,  and  he 
asked  the  court  to  grant  a  decree  re-estaUIA- 
Ing  said  deed.  On  October  16,  1800,  ap- 
pellees filed  their  first  supplonental  petition, 
with  a  general  demurrer  axid  a  plea  of  not 
guilty.  Appellees,  on  October  16,  1800,  re- 
covered Judgment  for  said  land  and  premises, 
and  $36  for  use  and  occupation.  On  October 
17,  1890,  appelant  filed  a  motion  for  a  new 
trial,  which  was  overruled  by  the  court  Ap- 
pellant excepted,  and  gave  notice  of  appeal 
to  the  supreme  court  Appellees  claimed 
that  the  land  was  part  of  their  homestead, 
and  that  the  wife  had  not  executed  or  signed 
the  deed  thereto.  The  court  found  this  claim 
to  be  good,  and  rendered  judgment  for  ap- 
pellees. Appellant  complains  of  this  action 
of  the  court. 

Price  bought  block  J  in  the  town  of  Tex- 
arkana.  He  improved  one  end  of  it,  building 
a  home  thereon,  and  living  in  It  with  his 
wife.  The  balance  of  said  property,  which 
included  the  lot  in  controversy,  was  never 
improved  by  him,  nor  In  any  manner  used 
in  cooneotion  with  the  homestead.  But  this 
lot  and  other  lots  had  been  by  Price  marked 
off  and  carved  out  of  block  J,  and  put 
on  the  market  as  urban  property.  In  Peb- 
niary,  1882,  appellees  by  deed  conveyed  to 
one  Vaile  a  lot  of  groimd  60  feef  by  140  feet, 
which  completely  segregated  the  land  in  con- 
troversy from  the  part  on  whidi  app^ees 
had  their  residence.  In  1883  the  vendor  of 
appellant  ptirchased  the  lot  in  controversy 
from  Price,  improved  it  and  built  thereon. 
Appellant  bought  in  1885,  took  possession, 
and  lived  thereon  until  about  14  months  be- 
fore the  trial,  when  he  temporarily  moved, 
leaving  a  tenant  in  charge,  which  taiaut  was 
ejected  by  appellees  after  suit  brought  For 
nine  years  prior  to  moving  onto  the  premises 
in  suit  appellees  had  occupied  the  part  of 
said  land  first  improved  by  them,  and  up  to 
the  bringing  of  this  suit  had  never  claimed 
the  premises  In  suit  nor  In  any  manner  In- 
terfered with  appellant's  possession.  These 
facts  show  that  the  lot  in  controversy  was 
not  a  part  of  appellees'  homestead,  and  the 
court  erred  in  so  holding.  Wynne  v.  Hud- 
son, 66  Tex.  1,  17  8.  W.  Rep.  110;  Blum  v. 
Rogers,  78  Tex.  531,  16  S.  W.  Rep.  115; 
Langston  v,  Max^,  74  Tex.  155,  12  S.  W. 
Ren.  27. 

There  are  other  errors  assigned,  but  It  Is 
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not  Decea8ax7  tor  them  to  be  noticed,  as  tiie 
toregobig  dlapoaea  of  Ibla  case. 

There  was  eontrovenj  •■  to  whether  or 
not  the  wlfle  algned  the  deed  to  appeUant's 
vendor.  This  bec(Mti«B  immnTerial  under  the 
findlngw  of  thia  court  that  the  lot  was  not 
the  homeBtead,  tor  tJie  deed,  If  made  by 
Price  alone,  waa  luAcieut  to  convey  title. 
The  judgmeit  of  the  court  bdow  is  reversed, 
and  the  same  here  rendered  for  appellant. 
This  case  is  decided  «b  the  statements  made 
in  a()i>eU»nt'B  brief,  there  being  no  brief  filed 
fojr  anpcUeea. 


AUiBN  V.  BRIGHX. 

(Court  of  Civil  .Appeal*  «f  Texas.    Sept  S, 

1883.) 

COMMOKITT  P»0«l«TI— KlOBW    OF  BVBVITOfL 

A  bwbaiMU  aa  anrrivinK  member  of  the 
community  subsisting  tietween  himself  sad  his 
deceased  wife,  has  me  right  to  compromise  an 
outstanding  claim  to  the  eommnni^  real  es- 
tate, aad  each  eompRWiiae  ia  «aBeInBive  as 
against  the  children,  especially  whov  the  le- 
gal  title  to  the  land  is  in  the  hnsband,  and  the 
claimant  is  Ignorant  of  a»e  children's  eanities. 

Error  from  district  court,  Navarro  county; 
Ttnfns  Hardy,  Judge. 

Action  by  H.  B.  Alien,  as  administrator, 
etc..  nfcatnst  W.  R.  Bright,  to  quiet  title  to 
bind.  There  was  a  judgment  In  defendant's 
favor,  and  plaintiff  brings  error.    Affirmed, 

Baker  Sc  Prendergael;  for  plaintiff  in  error. 
Bennett  Hiil,  W.  R.  Bright,  and  F.  N.  Read, 
tor  defendant  la  error. 

Conclusions  of  Fact. 

BAJNEY,  J.  In  June,  18S2.  in  couBidera- 
tloB  of  12,290  cosh,  defendaat  Bright  and 
one  Johnson,  by  warranty  deed,  conveyed  to 
John  Onstott  ooe-thjrd  of  a  lea^ie  of  land 
in  Navarro  couaty.  Onstott  took  posseevion 
of  the  laad;  and  made  valuable  improve- 
ments thereon.  At  the  time  of  the  purrchaaa 
be  was  a  married  nwa.  His  wife's  name 
was  Lou.  She  died  in  August,  18S6.  John 
On»tott  died  io  January  or  February,  1888. 
They  left  BurvlTlng  them  four  children.  Al- 
len quallfled  as  the  adminlstratcff  of  the  es- 
tate of  both  John  and  Lou  Onstott.  In  No- 
vember, 16S6.  Eugene  Lecompte,  cJniming  to 
be  the  heir  of  the  patentee,  brought  suit 
against  John  Onstott  for  the  land,  and  for 
iiM.'  and  occupation.  The  children  of  Lou 
Onstott  were  not  made  parties  to  the  suit. 
Bright,  recognldng  bis  liability  on  bis  war- 
ranty, employed  counsel  to  defend  the  suit, 
on  condition  that  Onstott  would  pay  one-haU 
the  fee.  Counsel  filed  an  answer  pleading 
the  general  issue.  Onstott  failed  to  do  any- 
thing In  the  premises.  Bright  then,  as  presi- 
dent of  the  Texas  Loan  Agency,  a  private 
corporation,  contracted  with  A.  B.  Lee,  agent 
of  the  Lecompte  heins,  to  purchase  said  land 
for  said  corporation  for  $7,0B4.    After  this 


oontract  was  agreed  upon,  the  answer  filci 
in  said  salt  waa  wltMrawn.  In  December. 
1880,  tke  Leeompt*  heii«  reoorered  a  ioig- 
ment  against  Onstott  for  the  land,  and  far 
use  and  occupation  the  mem  of  $1,400.  After 
suid  Jodgment  was  rendered  said  "Utmi  wis 
deeded  to  said  loan  a«ency  as  per  the  co- 
tract  theretofore  made  between  Bright  and 
Ijee,  agent  On  the  81st  day  of  Januaiy, 
1687,  a  settlement  was  made  between  Bright 
and  Onstott  of  the  matten  tn  «>ntwwei»y.  it 
follows :  The  deed  theretofore  executed  from 
Lecompte  to  the  loan  agency,  was  destvoyed. 
Lecompte,  at  the  request  of  tbe  loaua  ageacj, 
executed  a  deed  to  said  Onstott  for  oOO  aoM. 
being  one-third  of  said  land;  tbe  oouiderk- 
tton  expressed  In  the  deed,  $1,100;  real  oon- 
sideratioB,  the  oomprcmise.  Lecompte  exe- 
cuted a  deed  to  tbe  loan  asenc?  tor  balaaw 
'—two-thirds— of  nid  land;  oonaidentfam  <i- 
pressed.  $12,000;  real  eonsideratten.  f7,tM. 
theretofore  paid.  Onstott  executed  a  deed 
of  spedal  watraaty  to  the  loan  agency  (or 
two-thtrds  of  «ald  laad;  cofisidention  ex- 
iressed,  $1;  real  consideration,  th*  cont- 
prantse.  Onstott  then  leaaed  Crem  the  kias 
agency  tbe  said  two-^irds  ef  said  Und  (*r 
thnee  years  at  a  specified  rate.  Tbe  mm- 
eyed  jiktenent  agBliwt  Onstott  was  also  re- 
leased sad  dlscfaareed  by  the  traBsadtooi. 
On  Febrvary  tS,  3^7,  said  loan  agency  deed- 
ed the  said  two-thirds  of  said  land  by  war- 
ranty deed  to  said  W.  R.  Bright,  who  elaia- 
ed  same  at  tibe  institntian  of  this  suit  At 
tbe  time  Bflgbt  and  Johnson  conveyed  said 
land  to  Onstott  they  held  same  under  b  tax 
tiae.  In  September,  1SS8,  Allm,  in  his  repre- 
sentati^  capacity  as  administrator  of  the 
estate  of  Mrs.  Lou  OnstoR,  deceased,  bronglit 
this  suit  for  an  undivided  half  interest  in 
the  one-third  league,  but  on  the  trial  daimed 
only  an  undirided  half  ot  wbat  remained  of 
said  survey  after  taking  500  acres  off  tlie 
north  end  thereof,  Iseing  the  500  acres  deed- 
ed by  the  Joan  agency  to  Jobn  Onstott 
Bright  knew  nothing  of  Onstott's  marital  re- 
lations. He  supposed  bim  to  be  married,  but 
did  not  know,  and  had  never  beard  of  his 
wife's  death. 

ConcluskMis  of  Law. 

As  between  John  Onstott  and  wife,  tbe 
land  was  their  community  property.  There 
being  an  outstanding  claim  to  the  Isnd,  nad 
a  judgment  against  John  Onstott  for  the 
land,  and  for  jl.400,  which  was  a  daim,  in 
part  at  least,  against  the  community  estate 
of  John  and  Lou  Onstott,  John  Onstott  wo» 
authorized,  as  surviving  partner  of  the  com- 
munity, to  compromhse  and  settle  the  mat- 
ters in  dispute;  and  such  compromise  Is  con- 
olueive  as  acainst  the  children,  especially  i<o 
as  tbe  legal  title  to  tbe  land  was  In  John 
Onstott,  and  said  Bright  was  isnoraot  nf 
any  ontstandiiy  euuit?  in  tbe  chUdrm.  Tlie 
judgment  of  tbe  lower  cowt  is  affirmed. 
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HAIIVEY  et  al.  t.  CARROLL  et  al. 

(Court  of  ClvU  Api)eal8  of  Texas.    Sept.  6, 

1883.) 

lUNE  Cbbtiucati— Pahol  Transfer  — Presomp- 

TIOX — DlVOHOfc— LmiTATIOSB— 8C8PBS8IOK. 

1.  A  mere  declaration  by  a  minor,  since 
deceased,  that  he  wanted  hie  stepmotiier  to 
have  all  his  father's  land,  is  not  sufficient  to 
show  a  gift  br  the  minor  to  her  of  an  nn- 
ktcated  land  certificate  owned  hj  the  father 
at  bis  tlratb. 

2.  After  the  lapse  of  over  40  years,  a  di- 
Torce  \nll  be  nresumed  from  the  fact  tiiat  a 
htisband  separated  from  his  wife,  going  to  an- 
other atate.  <ad  that,  several  years  later,  each 
■aurried  again. 

3.  The  effect  of  the  provision  in  the  con- 
■tltntioii  of  1809  suspending  the  operation  of 
the  atatnte  of  limitations  from  January  28, 
1861,  natil  the  acceptance  of  the  new  consti- 
tution by  congress,  was  merely  to  prevent  the 
■napended  penod  from  being  taken  into  ac- 
comM  in  the  computation  of  the  time  reqaired 
by  statute  to  bar  an  action,  and  not  to  restore 
the  disability  of  coverture,  which  had  been  re- 
moved by  statute.  Itagsdale  v.  Barnes,  5  S. 
W.  Rep.  88,  68  lei.  004,  f«diowed. 

Appeal  from  district  court,  Navarro  coun- 
ty;  Rufus  Hardy,  Judge 

Trespass  to  try  title  by  J.  Harvey  and  oth- 
ws  against  B.  F.  Carroll  and  others.  l<yoni 
a  Jtidgment  in  defendants'  favor,  plnintifTs 
appeal.     Modified. 

¥he  other  facts  folly  appear  in  the  folio w- 
tnr  Statement  by  LIGHTFOOT,  0.  J,: 

About  18S8,  Bdvrard  Patterson  was  mar- 
ried to  Nancy  Jennings,  a  vridow,  who  lived 
In  Lawrence  county,  Ala.,  and  who  had  a 
son  by  her  former  marriage,— A.  J.  Jennings. 
They  bad  bora  to  them  a  son,  William  F.  Pat- 
terson, about  1828.  About  1835  or  1886,  Ed- 
ward Patterson  came  to  Texas,  and  there 
Is  testimony  tending  to  show  that  they  were 
divorced  in  Alabama  in  the  spring  of  ISSS. 
EAward  Pattei-son  was  married  In  Texas  to 
Aletbea  Brooks  in  November,  1S40,  and  died 
is  October,  1841,  leaving  Alethea  Pntterson 
as  his  widow,  and  his  son,  William  F.  Pat- 
tenon.  Nancy  Patterson  was  married  to 
Jelm  J.  McClosky  about  1840  or  1841,  and 
4ied  in  1863,  leaving,  as  her  heirs,  (plaln- 
tiffb.)  SaBie  J.,  who  afterwards  married  Har- 
ney, aad  a  scoi,  A.  J.  Jennings.  There  was 
a  certiflente  tnr  tme  league  and  labor  of 
laad  Issned  February  1, 1838,  to  Edward  Pat- 
terson, by  reason  of  his  immigration  In  1835, 
under  wMdi  the  1,283  acres  of  land  in  con- 
troversy were  located  In  18.53,  and  patent  Is- 
aned  to  Bdward  Patterson  in  18.')5.  William 
F.  Patterson  died  in  1847.  PlaintifTs  S.  J. 
Harvey  and  A.  J.  Jennings  claimed  that  their 
BMktber,  Nancy  McClo^y,  owned  a  com- 
nuiaity  onfr-balf  Interest  in  the  land  certifi- 
cate, oBd  that  Bdward  Patterson  owned  the 
otlier  half,  and  upon  his  death  descent  wns 
east  upon  kis  son,  William  F.  Patterson,  who 
Med  in  1847,  leaving  his  mother,  the  said 
NMBcy,  as  his  ««dy  heir,  and  that  at  her 
Oentb,  IB  18B8,  the  whole  descended  to  plaln- 
tlffa.  Sc^cDdants  dalm  ditTerent  tracts,  aa 
foOowa:  B.  F.  Oarroll,  42  and  27  acre  tracts; 
H.  O,  3(tftM»,  88  acres;   Emily  C.  and  Henry 


Ivey,  221V6  acres,— and  that  each  have  nuHle 
valuable  improvements,  and  their  specific 
tracts  are  set  out  by  metes  and  bounds;  nl) 
claiming  under  titles  emanating  from  Alethea 
Patteraon,  the  second  wife,  who  had,  .ifter 
the  death  of  Edwiird  Patters4»,  man-ied  A. 
M.  Brooks,  and  who  claimed  the  certificate 
as  the  surviving  widow  of  Edward  Patter- 
son, and  that  William  F.  Patt«-soa  bad  re- 
linquished all  bis  Interest  to  her.  Said  de- 
fendants also  dalm  under  the  statute  of 
limitations  of  3,  5,  and  10  years,  and  dis- 
claim as  to  any  other  part  of  the  land  sued 
for.  Defendant  Jobn  Bnmett,  <w  October  14, 
1880,  filed  a  disclaimer.  The  cause  was- 
tried  October  15,  isao,  and  the  verdict  of 
the  jury  wns  as  follows:  "We,  the  Jury, 
find  for  the  plaintiffs,  land  sued  for,  except 
as  follows:  We  find  for  B.  F.  Carroll,  6» 
acres;  for  Mrs.  Bmily  0.  Ivey,  '2in>^  acres, 
[meaning  '.iiV/s  acres;]  and  for  H.  C  Mel- 
ton, 86  acres.-H>ut  of  said  Patterson  survey, 
and  as  respectively  described  In  the  special 
answM-  of  said  defendants."  Upon  wbieb 
ibe  cotvt  rendered  a  judgment  that  tbeplaln- 
tifTs  "do  have  and  recover  said  land,  [with- 
out describing  it,}  but  that  ther  take  notb- 
ing  by  this  suit  as  to  defendants"  Carroll, 
Melton,  and  Ivey,  who  each  reoovprs  Ua 
lands,  specifically,  by  metes  and  bounds;  and 
nil  the  defendants  recover  their  costs  against 
plaintiffs.  Their  motion  for  new  trial  was 
ovarmled,  to  which  plaintiffs  excepted,  and 
have  appealed. 


Jaa.  B.  Goff,  for  appellants. 
Neblett,  for  appellees. 


Slmpklns  & 


LIGHTFOOT,  C.  J.,  (after  stating  thefact8.> 
The  first,  second,  and  fifth  assignments  of 
error  are  as  follows:  First.  "The  court  eiT- 
ed  in  admitting,  over  plaintiffs'  obJectionB, 
the  testimony  of  Alethea  Bro<rius,  as  recltett 
I  ill  the  bUl  of  exceptions,  viz.:  "That  son  re- 
>  Unquished  to  me  all  bis  right  to  the  Edward 
Patterson  certificate,  saying  he  wanted  me- 
to  have  aU  bis  father  had  in  Texas,'— because 
the  same  was  irrelevant  and  incompetent, 
iuid  did  not  tend  to  show  a  transfer  of  the 
Edward  Patterson  certificate,  and  because 
the  evidence  then  before  the  Jury  showed 
that  William  F.  Patterson,  the  person  re- 
ferred to,  was  a  minor."  Second.  "The 
court  erred  In  charging  the  Jury  as  to  Wil- 
liam F.  Patterson  having  parted  with  his  in- 
terest in  the  Edward  Patterson  certificate, 
there  being  no  legal  evidence  tending  to- 
show  that  he  had  parted  with  the  same." 
Fifth.  "The  court  erred  In  refusing  to  give- 
plaintiffs'  sixth  special  charge,  that  the  lan- 
guage used  by  WlUlam  F.  Patterson,  as  quot- 
ed In  the  testimony  of  Alethea  Brooks,  did 
not  amount  to  a  transfer  of  his  Interest  in 
the  certificate."  An  of  the  three  above  as- 
signments rdate  to  the  dalmed  relinquish- 
ment at  William  F.  Patterson  to  his  step- 
mother, Alethea  Patterson,  (afterwards 
BrocAs,)  of  his  Interest  in  the  head-right  cer- 
tificate of  his  father,  Edward  Patterson,  dc- 
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ceased.  Tills  testimony  was  objected  to,  as 
shown  by  the  bill  of  exceptions,  because  It 
was  Irreleyant.,— d'd  not  show  a  transfer  of 
William  F.  Patterson's  Interest  In  the  certlfl- 
■cate,— and  because  the  other  evidence  show- 
ed that  he  was  a  minor.  An  imlocated  land 
-certificate  la  personal  property,  and  may  be, 
under  cortaln  drcumstances,  the  subject  of 
A  parol  sale  or  gift  The  testimony  upon  this 
subject  Is  vague  and  Indefinite,  and  does  not 
.give  the  date  or  consideration,  or  any  other 
circumstances  of  a  relinquishment.  It  was 
shown  that  'William  F.  Patterson  was  19  or 
HO  years  old  when  be  died,  in  1817.  The 
fact  that  a  party  who  makes  a  relinquish- 
ment. In  proper  form.  Is  a  minor,  does  not 
jnecessarily  render  it  void;  btit  It  Is  only 
voidable,  and  subject  to  be  set  aside  by  him 
after  he  becomes  of  age.  In  view  of  the 
fact  that  the  ^eet  of  this  testimony  has 
4>een  ODce  passed  upon  by  the  supreme  court 
In  the  case  of  Harvey  v.  Carroll,  72  Tex. 
■65,  10  S.  W.  Rep.  334,  upon  a  former  ap- 
peal, imless  there  was  other  testimony  sup- 
porting it  on  this  trial,  it  mig^t  have  been 
properly  exduded.  It  was  weak,  indefinite, 
and  not  sufficient,  either  on  the  theory  of  a 
-sale  or  parol  gift.  If  there  was  a  relinquish- 
ment in  writing,  it  should  have  been  intro- 
duced in  evidence,  or  Its  absence  accounted 
for.  If  a  parol  sale  <ye  gift  was  relied  upon, 
the  facts  should  have  been  definitely  shown, 
bringing  it  within  the  rule  In  such  cases. 
The  mere  empty  declaration  that  he  wanted 
Ills  stepmothCT  to  have  all  his  father  had 
in  Texas  was  not  sufficient.  The  court.  In 
its  charge  to  the  Jury,  so  limited  the  effect 
of  this  statement  as  to  render  It  harmless, 
and  we  cannot  see  that  appellants  were  in 
any  manner  prejudiced  thereby. 

2.  The  seventh  and  ninth  assignments  will 
tie  considered  together,  and  are  as  follows: 
Seventh.  "The  court  erred  in  submitting  to 
the  Jury  the  question  whether  Edward  and 
Nancy  Patterson  were  divorced,  and  whether 
said  Edward  and  one  Alethea  were  lawfully 
married,  and  In  diarglng  in  reference  tliero-^ 
to;  there  being  no  evidence  to  support  said 
charge,  or  warrant  any  charge  on  these  mat- 
ters." Ninth.  "The  court  erred  In  refusing  to 
give  plaintiffs'  special  charge  No.  .5,  that,  if 
Edward  and  Nancy  Patterson  were  husband 
and  wife  previous  to  the  date  of  the  alleged 
maiTiage  of  said  Edward  and  Alethea,  said 
marriage  was  unlawful,  and  said  Alethea 
acquired  no  right  thereby  to  the  Edward 
Patterson  certificate."  After  the  great  lapse 
of  lime,  and  under  the  circumstances  of  this 
case,  there  was  certainly  enough  testimony 
to  authorize  the  submission  of  the  question 
to  the  Jury  as  to  whether  there  was  a  divorce 
of  Edward  Patterson  from  his  wife  -Vancy. 
The  parties  had  separated  about  1835  or 
1836,  and  Edward  Patterson  came  to  Texas; 
and  they  lived  separately  until  about  1840, 
when  Edward  married  Alethea  Brooks  in  Tex- 
as, and  near  the  same  time  Nancy  married 

"hn  J.  McClosky  in  Alabama.    These  facts. 


al(»te,  have  been  ccmsldered  sufficient  to  raise 
the  presumption  of  a  divorce.  See  Harver 
V.  CarroU,  72  Tex.  63,  10  8.  W.  Rep.  3R4. 
Bat  in  this  trial  there  was  additional  testi- 
m<Miy.  An  act  of  the  general  assembly  of 
Alabama  was  in  evidence,  vilildi  recited  thai 
a  decree  of  divorce  had  been  granted  by  the 
circuit  court  of  Lawrence  county,  Ala.,  ex- 
ercising chancery  Jurisdiction,  at  the  ayttag 
term,  1838;  and  this  act  dissolved  and  an- 
nulled the  mnrrlage.  In  accordance  with  the 
constitution  and  laws  of  the  state. 

3.  The  eighth  assignment  of  error  is  as  lol- 
lows:  Eighth.  "The  court  erred  In  diargtn^ 
the  Jury  to  find  for  defendants,  under  Iheir 
plea  ot  limitation,  unless  Mra  Harvey  was  a 
uuiirled  woman  at  the  time  defendants  took 
pcssession  of  the  land,  and  that  her  mar- 
riage after  Qie  taking  possession  would  not 
prevent  the  running  of  the  statute  of  limita- 
tions,—there  being  no  statute  of  limitations 
in  force  either  at  the  date  of  the  taking  poi- 
session  by  defendants,  or  of  the  marriage 
of  Mrs.  Harvey,  according  to  the  evidence,— 
and  in  refusing  to  g^ve  plaintiffs'  special 
charge  No.  1,  to  the  converse  of  said  proposi- 
tloi},  and  that,  cm  proof  of  the  marriage  of 
Mrs.  Harvey  in  1867,  she  is  presumed  to  be 
still  a  married  woman."  It  appears  from  the 
evidence  that  in  1857  B.  F.  Carroll,  ^r.. 
bought  160  acres  of  the  land  In  controveisj'. 
placed  his  deed  on  record,  and  Improved  and 
occupied  the  land,  and  that  it  has  ever  since 
been  occupied  by  him,  and  his  heirs  and 
vendees.  Mrs.  Harvey  was  married  to  her 
coplnintiff  H.  T.  Harvey,  November  26,  1887. 
In  1864  the  225-acre  tract  was  bought,  nnder 
deeds  duly  recorded,  and  it  has  been  improv- 
ed, and  ever  since  hdd,  by  a  portion  of  the 
d^ndants  and  th^  vendees.  As  to  the 
holders  of  the  160  acres  first  Improved  and 
occupied  by  B.  F.  Carroll,  Sr.,  In  1857,  the 
period  of  occupancy  was  continuous  from 
that  time  imtil  1882,  when  the  suit  was 
brought,  and  the  limitation  Is  admitted.  The 
parties  claiming  the  225-acre  tract  bought  In 
1864,  and  those  under  whom  they  claim,  went 
Into  Immediate  possession,  and  began  their 
Improvements,  and  have  ever  since  claimed, 
used,  and  occupied  it.  This  evidence  is  not 
disputed  by  appellants,  but  th^  claim  Oat 
at  the  time  of  such  purchase  and  occupancy, 
and  also  at  the  time  of  the  marriage  of  Mrs. 
Harvey,  on  November  20.  ISO",  the  stat- 
ute of  limitation  was  suspended  In  Texas, 
and  hence  the  statute  never  began  to  nm 
against  her.  This  position  Is  not  tenable. 
Ihe  testimony  of  Mrs.  Harvey  shows  that 
she  was  a  minor  up  to  the  time  of  her  mai^ 
rlage,  in  1867.  At  the  time  of  such  mar- 
riage the  statute  of  limitations  was  not  sus- 
pended, and  It  was  not  until  the  adoption  of 
the  constitution  of  1860  that  the  statute  of 
limitation  was  suspended  from  the  28th  day 
of  January,  1861,  to  the  30th  day  of  MardL 
1870;  and  while  the  courts  have  been  liberal 
In  extending  this  suspension,  for  all  causes 
of  action,  over  that  pierlod,  they  have  never 
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extended  It  so  far  as  to  allow  one  disability 
to  be  tacked  to  another.  At  the  time  of  the 
poaaeesioa  aad  improTement  of  this  225  acres 
of  land,  in  1884,  Mrs.  Harvey  was  a  minor, 
and  no  limitation  could  run  against  her  until 
her  marriage  id  1867,  but  it  then  begun.  In 
the  case  of  Ragsdale  y.  Barnes,  68  Tex.  5(M, 
5  S.  W.  R^.  6S,  the  minor  feme  sole  had 
married  in  1868.  The  lot  was  sold,  and  the 
rendae  vteat  into  possession,  in  1863.  The 
court  said:  'It  Is  clear  that,  if  there  had 
been  no  suspension  of  the  statute  of  limi- 
tati<Hi,  It  would  have  eraunenced  to  run 
ugainst  her  upon  her  marriage,  In  18(j8,  and 
she  would  have  been  barred  long  before  tte 
instttution  of  this  suit.  But  it  is  contended 
that  because  the  constitution  of  1869  provid- 
ed that  the  statute  should  be  snsitended  from 
the  28th  day  of  January,  1861,  tmtll  the  ac- 
ceptance of  that  ccmstltution  by  congress, 
therefore  there  was  no  law  of  limitati(Mi  in 
force  at  the  time  of  appellant's  marriage,  and 
lifuco  that,  when  the  su8p<>nston  ceas<Hl,  the  | 
disability  of  coverture  also  attached,  and  pro-  | 
tected  hor  against  the  bar  of  the  statute. 
But  In  this  view  we  do  not  concur.  In  the 
first  place,  it  is  to  be  borne  in  mind  that 
during  the  year  1868  the  laws  of  limitaticm 
were  in  full  force,  (section  6  of  Ordinance  11 
of  1866;  Sayles'  Const  343,)  and  that  npon 
aiq;>ellant'8  marriage  the  statute  began  to 
mn  against  her,  (White  v.  Latimer,  12  Tex. 
62.)  The  object  of  the  provision  of  the  con- 
stitution of  1869  was  merely  to  pievent  the 
suspended  period  from  being  taken  Into  ac- 
count in  the  computation  of  the  time  re- 
quired by  the  statute  to  bar  an  action,  and 
^va8  not  to  restore  a  disability  that  had  al- 
ready been  removed."  Pages  505  and  506, 
08  Tex.,  and  page  69,  5  S.  W.  Rep.  The 
above  opinion  of  Judge  Gaines  so  dearly  pre- 
sents onr  views  that  further  elaboration 
Ateems  nnneceesary.  Section  6  of  Ordinance 
11,  passed  by  the  constitutional  convention 
uf  1866,  was  as  follows:  "That  in  all  civil 
acticms,  the  time  between  the  2nd  day  of 
March,  1861,  and  the  2nd  day  of  September, 
1866,  shall  not  be  computed  in  the  applica- 
tion of  any  statute  of  limitation."  Sayles' 
Const.  348.  This  does  not  embrace  November 
26,  1807,— the  date  of  Mrs.  Harvey's  mar- 
riage,—and  at  that  date  the  statute  of  limi- 
tation began  to  run  against  her.  The  subse- 
quent ccmstltution,  giving  relief  In  the  com- 
putation of  time,  was  not  intended  to  al- 
low the  tacking  of  disabilities,  so  as  to  fur- 
nish protection  for  an  indefinite  time  to  a 
party  against  whom  the  statute  had  once  be- 
gun to  mn.  The  42-acre  tract  claimed  by  B. 
F.  Canoll  was  timbered  land,  and  has  not 
been  in  his  actual  possession,  and  there  was 
no  limitation  in  his  favor  upon  that  tract 
Said  appellee  has  since  the  trial  filed  in  court 
a  remittitur  or  rellnqalsbment  of  that  tract 

4.  nie  remaining  assignments  of  error  at- 
tack tiie  judgment  rendered  by  the  court  on 
Uie  finding  of  the  Jury,  and  In  overruling 
their  motion  for  a  new  trial,  in  substance,  as 


follows:  (1)  Because  appellants  claim  that 
they  fully  proved  title  in  themselves;  (2)  be- 
cause there  was  no  limitation  proved  as  to 
the  42  acres,  or  of  the  225-acre  tract,  or  to 
any  of  the  land,  except  the  160-acre  tract; 
(3)  because  the  Judgment  falls  to  adjudge  to 
appellants  nil  the  land  except  the  special 
tracts  found  against  them  by  the  Jury;  (4) 
because  all  costs  are  adjudged  against  plain- 
tiffs below,— even  against  defendant  John 
Bamett,  who  disclaimed  after  litigating  a 
numl)er  of  years.  It  will  not  be  necessary  to 
go  Into  the  details  of  these  assignments.  A 
part  of  the  Judgment,  as  rendered  by  the 
court  upon  the  verdict  of  the  Jury,  is  erro- 
neous. The  defendants  below  having  each 
severally  set  oot  the  lands  claimed  by  them, 
and  held  and  claimed  ae{>amtely,  we  must 
treat  the  matter  as  thouRh  these  <iau8es 
were  being  tried  upon  separate  titles.  (1) 
The  plaintiffs  below  are  entitled  to  Judg- 
ment, under  the  verdict  of  the  Jury,  and  the 
remittitur  filed,  for  all  the  lands  sued  for 
by  them,  except  the  27  acres  claimed  by 
B.  F.  Carroll  In  his  answer,  not  remitted, 
the  221%  acres  daimed  by  Bmlly  0.  Ivey  in 
her  answer,  and  the  86  acres  claimed  by  H. 
O.  Melton  In  his  answer,  together  with  all 
of  his  costs  expended  herein  against  B.  F. 
Carroll  up  to  the  filing  of  the  remittitur  or 
relinquishment  of  said  42-Bcre  tract;  and  the 
Judgment  below  should  be  affirmed,  in  favor 
of  B.  F.  Carroll,  for  said  27-acre  tract,  with 
his  costs  from  the  time  of  filing  such  re- 
mittitur or  relinquishment,  and  rendered  in 
favor  of  appellants  against  John  Barnett 
for  all  costs  Incurred,  as  against  him,  up  to 
the  time  of  filing  his  disclaimer,  and  Judg- 
ment is  here  rendered  according.  (2)  The 
appellees  Emily  C.  Ivey  and  her  husband, 
Henry  Ivey,  and  H.  C.  Meltcm,  are  Justly 
entitle*!  to  the  lands  decreed  to  them  by  the 
court  below,  and  as  to  them  we  find  no 
material  error,  and  the  Judgment  is  affirmed. 


GARRETT  et  al.  v.  LYLE  et  nl. 

(Court  of  Ciril  Appeals  of  Texas.    Sept.  S, 

18U3.) 

Trbspass  to  Tbv  Title— Wees  Lies. 

Trespass  to  trv  title  may  be  maintained 

as  well  oji  an  equitable  as  a  legal  title. 

Appeal  from  district  court.  Hunt  coimty; 
B.  W.  Tcrhune,  Judge. 

Trespass  to  try  title  by  Jolm  J.  Garrett 
and  others  against  M.  J.  Lyle  and  others. 
From  a  Judgment  in  defendants'  favor,  plain- 
tiffs appeal.     Afllrmed. 

Montrose  &  Clark,  for  appellants.  J.  S. 
Sherrill  and  J.  P.  Atteberry,  for  appellees. 

FINLBY,  J.  There  are  but  three  assign- 
ments of  emae  presented  in  appellants'  brief. 
The  first  and  fourth  challenge  the  correct- 
ness of  the  findings  of  fact  by  the  Judge  of 
the  trial  court  We  think  the  findings  of 
fact  clearly  warranted  by  the  evldent-e,  and 
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that,  therefore,  tbe  assignmaitB  are  not  well 
taken.  The  sixth  assignment  raises  the 
point  that,  appeUeea'  title  l>elng  an  equi- 
table one,  namely,  a  secret  trust  under  an 
absolute  deed  in  the  name  of  another,  they 
are  not  entitled  to  recover  upon  pleadings 
in  the  ordinary  form  of  trespass  to  try  titla 
It  is  well  settled  in  this  state  that  an  action 
of  trespass  to  try  title  ig  maintainable  in 
our  courts  as  well  upon  an  eqoitalde  as  a 
legal  title.  Martin  t.  Parker,  26  Tex.  263; 
Eu8terliDg  T.  Blj-the,  7  Tex.  210;  Miller  v. 
Alexander,  8  Tex.  36. 

Conclusions  of  Fact  and  Law. 

Tbe  conclusions  of  fact  and  law  filed  by 
the  trial  Judge  are  approved  and  adopted  by 
tbia  court  We  see  no  enror  in  the  Judg- 
ment of  the  court  below,  and  it  is  affirmed. 


6ILLUM  et  aL  T.  ST.  IX)UTS.  A.  &  T.  RT. 

CO.  et  al.     (No.  61.) 

(Court  of  OiTil  Appeals  of  Tezaa.    Sept.  5, 

1893.) 

Rbs  JuoioiTi.  —  Jddomekt  fob  Tenant  ik  Com- 
mon—Rblkasb. 

1.  A  Judgment  in  favor  of  a  tenant  in 
common  n>r  a  trespaas  on  land  does  not  pre- 
vent ilia  eotenant  from  recovering  from  the 
trespaasor  the  damages  he  has  sustained  by 
the  trespass. 

2.  In  Texas,  a  release  and  settlement  of 
danioKes  for  trespass  on  lasd  execrated  by  one 
of  the  tenants  in  common  does  not  bind  hie  co- 
tenant,  and  is  not  a  bar  to  a  inlt  for  the  dam- 
axes  they  have  sustained. 

3.  The  fact  teat  persons  have  been  im- 
properly joined  as  parties  defendant  does  not 
warrant  the  entry  of  a  judgment  in  their  fa- 
ror,  bat  the  action  should  be  dismissed  as  to 
them. 

Appeal  from  district  court,  Hopkins  coun- 
ty; E.  W.  Twhune,  Judge. 

Action  by  Henry  Gillum  and  others  against 
the  St  Louis,  Arkansas  &  Texas  Railway 
Company  and  others  for  the  destruction  of 
plalntifFs'  grass  by  a  flre  set  by  one  of  de- 
fendants' engines.  From  a  Judgment  in 
plaintiffs'  favor  for  $100,  they  appeaL  Re- 
versed. 

J.  A.  B.  Putman  and  Whittle  &  Son,  for 
appellants.  Perkins,  GiUbert  &  Perkins  and 
Sam  H.  West,  for  appellees. 

RAINBY,  J.  The.  appellants  and  C.  M.  and 
Nancy  Houston  were  owners  in  common  of 
the  Dike's  league  and  labor  of  land  in  Hop- 
kins county.  Part  of  this  land  was  Inclosed 
and  used  as  a  pasture  by  the  Houstons.  Ifa 
August,  October,  and  November,  1887,  the 
grass  in  said  pasture  was  burned.  Appel- 
lants bring  this  suit  to  recover  damagw  of 
appellee  railway  comp.iny,  alleging  that  the 
grass  was  burned  by  the  negligence  of  said 
railway  company,  and  that  the  land  was 
damaged  by  said  burning.  During  the  pead- 
ency  of  the  suit  receivers  were  appointed  for 
said  railway  company,  who  were  made  pnrtles 
to  the  suit    The  railway  company  au.sw.red 


by  general  denial,  and  that  C.  M.  and  Nancy 
HoustMi,  appellants'  ootenants,  had  recov- 
ered Judgment  against  it  tor  said  burning, 
which  Judgment  was  res  adjndicata.  Tbe  re- 
ceivers answered  that  leave  had  never  i>eeii 
granted  appellants  to  sue  tbem,  and  asked 
that  they  be  dismiased.  Atrialwas  had,  which 
resulted  In  a  Judgement  for  appellants  and 
0.  M.  and  Nancy  Houston  against  tbe  rail- 
way company  for  $100,  and  in  CKTOr  of  the 
receivers  as  against  appeJlants,  from  whMi 
appellants  appeal. 

Tbe  appellants  complain  of  the  action  of 
tbe  court  in  excluding  from  the  cansidentioB 
of  tbe  Jury  evidence  as  to  the  damages  daae 
to  tbe  premises  by  the  burning  of  Angost  12, 
1887;  tbe  ground  uiMn  which  said  evldcaee 
was  excluded,  as  given  by  the  oonrt  behig 
that  the  Housfaxis  were  in  possession  of  the 
premises  at  the  time,  and  had  since  then  re- 
covered of  the  raOway  company  for  sach 
damages.  On  April  11,  1887,  a  Judgment  I>y 
a  court  of  competent  Jurisdiction  was  render- 
ed, establishing  tbe  tact  that  appellants  and 
C.  M.  and  Nancy  Hoosttw  were  owners  in 
common  of  the  land  in  question.  The  ap^- 
lees  contend  that  at  tbe  time  of  tbe  hom- 
ing, the  Houat(m8  had  the  land  Indosed. 
were  using  and  enjoying  the  same  and  exer- 
dsint;  ownership  orer  It,  and  that  a  recovery 
by  them  precludes  appellants  from  a  far- 
ther recovery.  "That  tenants  in  common 
must  Join  in  the  action  of  treapaas  qnare 
dnusum  fregit  is  well  settled"  in  this  state: 
In  this  respect  this  action  differs  from  the 
action  of  trespass  to  try  titles  in  which  rase 
a  tenant  in  common  can  maintain,  alone,  an 
acti<m  against  a  naked  trespasser.  In  May  v. 
Slade^  24  Tex.  205,  Slade  bnmght  an  action 
against  May  for  cutting  and  carrying  away 
timber,  alleging  that  he  was  "abaolote  legal 
owner  of  an  undivided  interest"  in  and  t« 
said  land,  (specifying  the  interest;)  "that  be 
holds  said  land  as  tenant  In  common  with 

;    and   that  he  was  in   the  peaceable 

posst'Hsion  of  said  land"  at  the  time  of  die 
cutting,  etc.  Subsequently,  tbe  eotenant  was 
made  a  party.  On  the  trial  the  court  diar- 
ged  the  Jury  that  the  mere  fact  "that  the 
parties  stand  l>ef<»'e  the  court  as  Joint  suit- 
ors will  not  bar  Siade's  recovery  for  the  in- 
Jury  to  his  own  land;"  and  Judgment  was 
rendered  for  Slade  alone.  In  that  case  tbe 
court,  after  discussing  the  right  of  one  ten- 
ant in  common  to  maintain  an  action  of  ires- 
pass  to  try  title,  said:  "But  it  is  well  settled 
that  they  must  Join  in  actions  of  trespass 
relating  to  the  possession,  because  in  actions 
of  this  nature,  though  tbe  estates  are  sever- 
al, yet  the  damages  survive  to  all,  and  it  is 
deemed  tliat  it  would  be  unreasonable,  when 
tbe  damage  is  thus  entire,  to  bring  sevaal 
actions  for  a  single  treapaas.  Thus  it  ii  hkid 
down  that  tenants  In  common  shall  Johi  In 
actions  personal,  as  trespass  In  breaking  bito 
their  houses,  breaking  tbdr  Inclosares  or 
fences,  feeding,  wasting,  or  defonllng  their 
grass,  etc..  and  shall  recover  Jois^  their 
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•damages,  because  In  those  actions,  tbougfa 
tlieir  estates  are  several,  yet  damages  sur- 
Tlve  to  all,  and  It  -wonld  be  unreasonable  to 
bring  ser«:al  actions  for  one  single  trespass. 
Tbere  is  nothing  in  oar  practice  to  require  a 
•departnre  from  this  rule  of  common  law; 
but  there  is  a  great  reason  to  adhere  to  it, 
to  prevent  multiitfcity  of  suits,  and  the  in- 
•conveni«ice  that  would  arise  from  the  bring- 
ing of  aewal  suits  and  allowing  several  re- 
coveries for  the  same  trespass.  The  objec- 
tion of  the  nonjoinder  of  the  cotenant.  It  is 
true,  can,  in  general,  only  be  taken  by  plea 
in  abatement,  or  by  way  of  apportionment  of 
the  damages  on  the  trial"  This  doctrine  has 
been  repeatedly  announced  and  reaffirmed 
by  our  supreme  court.  Railroad  Oo.  v. 
Knapp,  61  Tex.  582;  heo  v.  Turner,  71  Tex. 
26C.  9  S.  W.  Rep.  149;  Rowland  v.  Murphy, 
€6  Tex.  538.  1  S.  W.  Rep.  658;  Railway  Co. 
V.  RagadaSe,  67  Tex.  28,  2  8.  W.  Uep.  516; 
Hill  V.  Newman,  67  Tex.  '266,  3  S.  W.  Rep. 
271. 

Tbe  Judgment  in  favor  of  the  Houstons 
against  the  railway  company  does  not  pre- 
vent appellants  from  prosecuting  their  ac- 
tion for  the  injury  they  sustained.  Tbe 
Houstons'  possession  of  the  land  was  not  ex- 
clusive, but  Inured  to  the  benefit  of  all  tbe 
cotenants.  There  is  nothing  in  the  record  to 
show  that  they  had  an  exclusive  right  to  the 
land,  or  that  appellants  ha^  waived  any 
'  riglit  by  the  Houstons'  possession.  The  judg- 
ment partitioning  the  land  does  not  show 
that  this  land  was  set  apart  to  tbe  Houstons, 
or  that  the  amount  they  received  from  the 
railway  company  was  in  any  way  considered 
in  malUng  the  partition.  If  the  Houstons 
suod  for  the  entire  damage,  and  the  railway 
company  failed  to  Interpose  such  defenses 
as  it  was  entitled  to  do  under  tbe  law  to 
prevent  a  recovery,  then  such  judgment  is 
not  a  bar  to  appellants'  action,  to  the  extent 
of  their  damage,  if  any.  In  tbe  case  of  Row- 
land v.. Murphy,  supra,  the  court,  in  discuss- 
ing this  principle,  says:  "The  question,  then, 
is  whether  one  tenant  in  common  can  main- 
tain an  action  of  this  character,  .ind  re- 
cover the  entire  damages  done  to  the  com- 
mon estate.  The  negative  of  this  proposition 
is  established  in  the  case  of  May  v.  Slade, 
^  Tex.  205,  which  is  in  harmony  with  the 
rulings  of  the  English  courts,  and  with  the 
rulings  of  the  courts  of  the  other  states  of 
this  Union.  The  rule  prevents  the  multiplici- 
ty of  suits,  and  denies  a  recover}'  to  one  co- 
tenant  for  the  entire  damage  done  to  the 
common  estate,  because  a  Judgment  In  fnvor 
of  one  cotenant  alone,  rendered  in  an  action 
to  wbich  he  was  Mile  plaintiff,  would  not 
bar  the  right  of  another  cotenant  to  recover 
on  tlie  same  cause  of  action.  In  his  own  right, 
to  tbe  extent  of  the  damage  to  wbich  he 
would  be  entitled  for  injuries  done  to  bis 
interest  in  the  common  property.  One  co- 
tenant,  in  such  case,  is  not  the  representa- 
tive of  another." 
Tbe   appellee   also   contends    that,    where 


"tenants  in  common  have  a  joint  action  for 
a  trespass,  a  release  and  settlement  of  dam- 
ages for  such  trespass  by  one  of  the  tenants 
in  common  binds  his  cotenants,  and  is  a  bar 
to  an  acticm  by  them,  because  such  settle- 
ment and  rdeaae  necessarily  operate  as  a 
transfer  of  the  property  to  the  trespasser." 
It  is  true,  Mr.  Freeman,  In  his  work  on  Co- 
tenancy and  Partition,  (section  179.)  lays  this 
down  as  the  general  rule;  but  it  does  not 
pertain  In  this  Jurisdiction,  as  a  reference  to 
oinr  supreme  court  dedaions  above  quoted 
wQl  readily  show.  The  ruling  of  tbe  court 
below  in  excluding  testimony  of  the  burning 
of  August  12,  1887,  as  complained  of  by  ap 
pellants.  was  error,  as  such  evidence  was 
material  to  support  appellants'  cause  of  ac- 
tion. We  also  think  that  Judgment  in  ftivor 
of  the  receivers  was  error,  as  it  precludes 
any  further  action  as  to  them.  If  they  wero 
not  properly  made  parties,  the  Judgment 
should  have  been  one  of  dismissal.  Tlic 
judgment  of  the  court  below  is  reversed,  and 
the  cause  remanded  for  a  new  trial. 


GIIiLUM  et  al.  v.  ST.  IjOTJIS.  A.  &  T.  RY. 

CO.    (No.  62.) 

(Court  of  OvU  Appeals  of  Te.xas.    Sept.  5, 

1893.) 
Tbjjanct  in  Common-— Sale  or  Timber  by  Co- 

TBSAST. 

A  tenant  in  common  has  tbe  right  to 
sell  marketable  timber  growing  on  the  laml. 
KO  lonK  as  he  does  not  commit  waste;  and  th<' 
purchaser  talies  a  Kood  title  as  against  the 
other  cotenants,  their  remedy  being  to  compel 
the  seller  to  account  for  the  proceeds. 

Appeal  from  district  court,  Hopkins  coun- 
ty; E.  W.  Terhune,  Judge. 

Action  by  Henry  Glllum  and  others  against 
the  St  Louis,  Arkansas  &  Texas  Railway 
Company  to  recover  certain  timber  from  de- 
fendant. From  a  Judgment  In  defendant's 
favor,  plaintiffs  appeal.     Affirmed. 

Whittle  &  Son  and  J.  A.  B.  Putman,  for 
appellants.  Head  &  DlUord,  Perkins.  Gil- 
bert &  Peikina,  and  Sam  H.  West,  for  ap- 
pellee. 

RAINEY,  J.  Appellants  and  O.  M.  and 
N.  Houston  werp  tenants  in  common  owning 
the  Dike's  league  and  labor  of  land  in  Hoi)- 
klns  county.  G.  M.  and  N.  Houston  sold 
growing  timber  tbere<«  to  Hargrove  &  Mil- 
ler for  cross-ties,  piling,  eta  They  sold  to 
Britton  &  Lyon,  who  used  same  on  the  rail- 
way company's  roadbed.  Appellants  sue  to 
recover  for  the  timber  thus  used,  alleging 
that  Uie  same  was  taken  without  authority. 
The  defendant  answers,  alleging,  among  otiier 
things,  that  the  timber  was  sold  to  the  par- 
ties from  whom  It  purchased  by  the  Houstons, 
who  were  tenants  In  common  with  appel- 
lants. A  trial  was  had  before  a  Jury,  and 
verdict  and  Judgment  rendered  for  appellee, 
from  which  an  appeal  was  taken. 

Quite  a  number  ot  errors  were  assigned  to 
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the  rulings  of  the  court.  Under  onr  view  of 
the  case  tbere  Is  one  propoeitioa  Invi^Ted, 
wbicb,  if  ans««?ed  in  tlie  affirmative,  settles 
the  case,  and  renders  it  unnecessary  to  dis- 
cuss the  other  issues  raised;  that  is,  has  one 
tenant  In  common  a  right  to  sell  ma^etable 
timber  growing  oa  the  common  estate,  and 
p.iss  a  clear  title  thereto  to  the  purchase:? 
Many  authorities  are  cited  by  the  able  conn- 
sel  in  their  briefis,  but  none  from  this  state 
that  is  in  point,  nor  has  the  court  been  able 
to  And  any.  All  Oioae  cited  from  other  Ju- 
riadictl<»is  that  bejir  directly  on  this  proposi- 
tion hold  the  affirmative  of  this  proposition 
to  t>6  true.  All  tenants  in  common  have  a 
right  to  possession  isC  the  property,  and  a 
right  to  use  and  enjoy  it  B<ach  has  a  right 
to  cultivate  it,  and  reap  the  proceeds  of  such 
venture.  Each  has  a  right  to  cut  the  grass 
theretm  and  market  it,  and  eat^  has  a  right 
to  sell  the  marketable  timber  growing  there- 
on. One  cotenant  has  no  right  to  despoil  the 
land  of  Its  timber,— tliat  is,  to  cut,  waste, 
and  destroy  all  the  timber,  marketable  or  un- 
marketable, growing  thereon;  and,  if  such 
was  attempted,  the  cotoiants  could  invoke 
the  aid  of  the  courts,  and  enjoin  him  from 
such  destructlcm.  But  such  state  of  facts 
iocs  not  exist  in  this  case.  Here  the  Hous- 
tons  Bold  and  gave  permission  to  the  parties 
from  whom  Britton  &  Lyon  bought  to  cut 
the  timber.  There  is  no  claim  that  all  the 
timber  growing  thereon  was  cut  from  the 
land;  nor  is  It  shown  but  that  there  Is  plenty 
left  for  appellants  to  secure  their  pro  rata 
.shore;  nor  is  it  shown  that  they  have  not 
received  fnm  the  estate  other  emolumoits 
equal  to  the  amount  received  by  the  Housttxis 
from  the  sale  of  the  timber.  If  they  have 
not,  then  they  would  have  a  light  to  an  ac- 
counting from  the  Houstons  for  the  amount 
they  have  received  on  that  score.  Mr.  Free- 
man, In  his  excellent  work  on  Cotenancy 
and  Partition,  (section  251,)  lays  down  the 
rule  to  be  that,  'If  timber  standing  on  tbe 
land  is  of  proper  size  and  condition  for  ad- 
vantageous sale,  elthor  of  the  cotoiants  may 
lawfully  proceed  to  cut  and  sell  it,  for  in  so 
doing  he  makes  no  unusual  use  of  the  real 
astate  of  which  he  Is  a  tenant  in  fee."  In 
Hihn  V.  Pedc,  18  Cal.  641,  an  action  was 
brought  by  cne  tenant  agaln.st  another,  al- 
leging the  cutting  and  wasting  of  timber, 
and  asking  for  partition,  and  for  an  Injunc- 
tion to  prevent  such  cutting  and  waste  dur- 
ing the  pend^icy  of  the  suit  The  lower 
court  perpetuated  the  injunction,  but  mi  ap- 
peal the  supreme  court  reversed  the  case, 
and  aaid:  "The  defendants,  being  tenants 
in  common,  h.id  a  right  to  the  enjoyment 
of  the  common  estate,  and  to  cut  timber,  and 
use  or  dispose  of  It,  at  least  to  an  extent 
corresponding  to  their  share  of  the  estate. 
No  insolvency  is  averred,  nor  that  they  are 
exceeding  this  share,  nor  any  other  tacts 
which  entitle  them  to  this  inJuncUon."  In 
Baker  v.  Wheeler,  8  Wend.  .505.  it  was  h^d 
that  "one  tpn.tnt  In  common  may  cut  trees 


I  proper  to  be  cut  on  the  land  hdd  in  tenancr 
in  comm<»,  and  the  remedy  of  tb»  ootenaai 
Is  an  action  against  the  cotenant  catting  the 
timber,  for  his  Aare  of  liie  value.  If  odp 
tenant  in  common  may  cut,  himself,  be  may 
give  license  to  another."  This  doctrine  is 
also  laid  down  In  McCord  ▼.  Mining  Co.,  M 
Col.  134,  27  Pac.  Rep.  863,  and  Alford  t. 
Bradeen,  1  Nev.  230.  The  authorities  dted 
by  t^tp^lants,  in  onr  opinion,  do  not  con- 
travene this  doctrine..  There  is  nothing  ih 
the  record  to  show  that  appellants  were  ex- 
cluded from  poosession,  or  deprived  of  anj 
other  use  or  benefit  at  the  premises,  bj  the 
Houstons.  To  say  that  <Ae  tenant  in  oom- 
moa  must  have  the  consent  of  all  his  cotm- 
ants  to  use  the  common  estate  would  In  manr 
instance*  be  practically  a  denial  of  any  bene- 
fit to  him  from  such  estate,  and  before  be 
could  receive  any  boieflt  tber^htm,  or  ex- 
ercise any  individual  c<»trol  over  As  interest 
a  partition  of  said  estate  would  have  to  b^ 
had.  We  take  It  that  one  tenant  In  commoo 
has  a  right  to  Hie  use  and  enj<vm«nt  ot  the 
common  estate  within  due  bounds,  which  we 
think  were  not  exceeded  in  this  case.  TO* 
case  differs  from  the  case  of  Glllnm  v.  Rail- 
way Ca,  23  S.  W.  Rep.  716,  (heretofore  de- 
cided at  this  term.)  In  that  case  a  trespass 
was  committed,  and  the  damage  done  affect- 
ed the  int«reat  of  all  Jointly,  and  all  the  ten- 
ants In  common  were  entitled  to  recover 
Jointly,  and  one  could  not  sue  and  recover 
to  the  exclusion  of  another.  In  this  case 
the  sale  of  the  timber  by  the  HonstMis  wns 
the  exercise  of  a  right  and  privilege  that 
was  perxMial  to  them,  and  no  right  of  actiw 
aoorued  to  appellants  against  the  Houston.^' 
vendees,  as  they  had  ccMnmltted  no  trespass, 
but  merdy  exercised  a  license  that  properly 
belonged  to  them  under  the  law.  The  Jndg 
ment  of  the  district  court  Is  affirmed. 


STEINBR  V.  JESTER.' 

(Court  of  Civil  Appeals  of  Texas.    Sept  5, 
1893J 

BviDEN'Ct— FhOOF  OT  HaSDWBITIKO  —  QDALinCl. 

TioN  OP  Witness— Tkksp.vss  to  Trt  Titi.e— Is- 

8TKDCT10SS — BCBDEN    OF  PKonr. 

1.  In  proof  of  haDdwritinK  by  comparisoD. 
a  paper  proposed  to  be  nsed  as  a  8taiidar<! 
cannot  be  proved  to  be  an  orieinal  and  genu- 
ine signature  by  the  opinion  of  a  witness,  <i>- 
rived  solely  from  his  general  knowledge  Mthe 
handwriting  of  the  person  whose  slgDatnre  it 
pnqtorts  to  be. 

2.  Where,  in  treipass  to  try  title,  an  iif- 
Qdavit  1b  made,  attackinc  the  deed  under 
which  plaintiff  claims  as  a  forgery,  after  {daiu- 
tiff  proves  his  deed,  and  there  Is  some  eri- 
dence  raising  the  qaestion  of  the  gnuntor's 
identit.T.  the  court  may  properly  make  a  (en- 
eral  charge  that  the  burden  of  proof  is  on 
plaintiff,  but  cannot  confine  It  to  tne  single  it- 
sns  of  identity. 

Brror  from  district  court,  Navarro  cow- 
ty;   Rufus  Hardy,  Judge. 


*  Rehearing  pending. 
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Trespass  to  try  title  by  George  W.  Steiner 
against  George  T..  Jester.  There  was  Judg- 
ment for  defendant,  and  plaintiff  brings  er- 
ror.    Reyersed. 

McKie  &  Autry,  for  plaintiff  In  error.  J. 
M.  Blondlng  and  Frost  &  Eth^-idge,  tot  de- 
fendant In  error. 

RAIXEY,  J.  This  is  an  action  of  tres- 
pass to  try  title  brought  by  George  W.  Stein- 
er, plalatlff  In  error,  against  Gewge  T.  Jest- 
er, defendant  in  error,  to  recover  certain 
land  situated  in  Navarro  county.  Jester 
pleaded  not  guilty,  and  filed  affidavit  attaclc- 
ing  the  deed  undw  which  x^aintlff  claimed 
as  a  forgery.  A  trial  was  had  before  a  Jtuy, 
and  verdict  and  Judgement  rendered  for  Jest- 
er, from  which  tliis  appeal  is  prosecuted. 
Steiner  claims  under  a  deed  signed  "Matliias 
Eder."  The  pivotal  question  raised  is  the 
genuineness  of  this  deed. 

The  first  error  assigned  is:  "The  cotvt 
{■rred  In  admitting  in  evidence  the  letter  ap- 
pended to  the  deposition  of  W.  P.  Voorlioc!», 
purporting  to  have  l)een  written  by  Phillip 
Eder."  In  the  body  of  this  letter  was  writ- 
ten the  name  of  "Mathlas  Eder,"  and  it  was 
used  as  a  basis  for  comparing  the  signature 
to  plaintiff's  deed  with  the  writing  in  the 
letter,  for  fbe  purpose  of  showing  that  the 
signatnre  to  said  deed  was  not  in  fact  that 
of  Mathlas  Eder,  but  that  of  some  other 
person.  Various  witnesses  were  examined 
on  the  trial,  as  experts,  as  to  the  genuine- 
ness of  the  slgnatture  to  said  deed,  and  said 
letter  was  used  by  them  as  a  baala  upon 
which  they  rested  tbeir  opinion  that  the  sig- 
natnre to  said  deed  was  not  genuine.  We 
know  of  no  authority  that  goes  as  far  as  the 
trial  conrt  did  In  this  case.  The  letter  was 
not  written  by  Matliias  Eder,  nor  did  any 
witnoss  testify  to  its  having  been  written 
l)y  Phillip  Eder,  that  ever  saw  Itim  write. 
Even  if  it  was  shown  beyond  controversy 
to  have  been  written  by  Phillip  Eder,  it 
r-ould  not  form  a  basis  for  proving  that 
Mathlas  Eder  did  not  execute  the  deed  to 
)>l.'ilntiff.  In  Oom.  ▼.  Eastman,  1  Gush.  217, 
the  conrt  says:  "Nor  can  a  paper  proposed 
to  be  used  as  a  standard  be  proved  to  be 
an  original  and  genuine  signature  merel}'  tiy 
the  opinion  of  a  witness  that  it  is  so,  such 
opinion  l>elng  derived  solely  from  his  gen- 
eral knowledge  of  the  handwriting  of  the 
person  whose  signature  it  pivports  to  be. 
The  evldenqe  resulting  from  a  comparison  of 
the  disputed  signatnre  with  another,  proved 
signature  la  not  regarded  as  evidence  of  the 
most  satisfactory  character,  and  by  some 
most  respectable  tribtmals  is  entirdy  reject- 
ed. In  tills  commonwealth  it  is  competent  evi- 
dence; but  the  humlwritlng  used  as  a  stand- 
ard most  first  be  L-stabllshed  by  clear  and 
tuHliKputed  proof,  either  by  direct  evidence 
of  the  signature,  or  by  some  equivalent  evi- 
dence." llr.  Greenleaf,  in  his  admirable 
worlc  on  Evidence,  (volume  1,  i  3S1,)  says 


"that  such  papers  can  l>e  oKored  in  evidence 
only  when  no  collateral  issue  can  be  raised 
cohcerning  them,  which  is  «wly  when  the 
papers  are  conceded  to  be  genuine,  or  are 
such  as  the  other  party  is  estopped  to  deny, 
or  are  papers  belMiging  to  the  witness,  who 
was  himself  personally  acquainted  with  the 
party's  handwriting,  and  who  exliibits  them 
In  confirmation  and  explanation  of  his  testi- 
mony." Authority  for  the  doctrine  here  an- 
noimced  is  not  wanting  in  this  stat&  Jus- 
tice Gould  lays  down  the  rule  broadly  in 
Ebom  V.  Zimpelnuut,  47  Tex.  603,  that,  be- 
fore such  writing  can  be  used  in  evidence, 
it  must  be  "established  bj  the  most  satis- 
factory evidence"  that  such  is  that  of  the 
pai-ty  whose  signature  is  attacked.  Such 
evidence,  at  best,  is  very  unsatisfactory,  and 
to  make  the  rule  tooader  than  here  an- 
nounced would  be,  Indeed,  extending  It  Into 
the  domain  of  absolute  uncertainty. 

Tile  defendant  in  error,  in  order  to  perry 
the  force  of  plalntifl  In  oror's  objection, 
contends  that  the  admission  of  said  letter  in 
evidence,  if  error,  was  harmless,  for  that, 
on  the  trial  of  this  clause,  plaintiff  offered  in 
eWdence  "the  registry  return  receipt  for  a 
registered  letter  written  by  J.  F.  Knox  at 
Corsicana,  Tex.,  and  sent  by  registered  mail 
to  the  address  of  Mathlas  Eder  at  Benai-d- 
ville,  N.  J.,  whldi  receipt  ptunportB  to  be 
signed  as  claimed  by  plalnUff,— 'Mathlas 
Eder;' "  that  the  signature  to  said  receipt 
was  used  by  the  plaintiff  la  comparing  It 
with  the  signature  to  the  deed,  and  he  there- 
by vouched  for  its  genuineness;  and  that, 
talcing  the  signature  to  the  receipt  as  a  basis, 
the  evidence  was  sufficient  to  support  the 
Judgment  of  the  oourt  below.  The  letter 
was  used  as  a  basis  of  comparison  In  estab- 
lishing the  main  fact  relied  on  by  defendant 
to  defeat  a  recovery  by  plaintiff.  It  was  of 
such  a  nature  as  was  calculated  to  exert  im- 
due  influence  upon  the  minds  of  the  Jury. 
What  Influence  it  had,  of  course,  we  can- 
not tell,  but  we  are  not  warranted  In  say- 
ing It  that  had  none.  An  established  rule 
of  evidence  was  violated  by  its  admission,, 
and  we  are  constrained  to  hold  that  the  case 
must  be  reversed. 

Plaintiff  in  error  also  complains  "that  the 
court  erred  In  its  charge  to  the  Jury,  In  Its 
instructions  to  them  that  the  burdoi  of  proof 
was  upon  the  plaintiff  as  to  tlie  identity  of 
the  party  who  signed  the  deed  under  which 
plaintiff  claims."  "Similarity  of  name,  alone^ 
is  ordhiarily  sufficient  evidence  of  identity  of 
a  purchaser  in  a  chain  of  title."  Gbamblee 
V.  Tarbox,  27  Tex.  144;  Robertson  v.  Du 
Bose,  70  Tex.  1,  13  8.  W.  Rep.  300.  When 
the  affidavit  was  filed,  in  this  case,  attacking 
plaintiff's  deed  as  a  forgery,  the  burden  was 
then  cast  upon  plalntltT  to  prove  its  genuine- 
ness. Wh«i  he  did  this,  the  burden  then 
shifted  to  defendant  to  sustain  his  impeach- 
ing affidavit  by  any  lawful  testimony  h« 
might  produce.  Oox  v.  Cock,  59  Tex.  524. 
The  only  office  the  affidavit  cruld  perform 
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>vas  to  put  the  plaintiff  on  proof  ttiat  Matbias 
Itkler  executed  tbe  deed.  It  did  not  raise  Uie 
<Iue8ttoa  of  Identity.  KobertBon  r.  Da  Bose, 
supra,  was  a  case  like  this,  where  an  affida- 
vit was  made,  attacking  plaintiff's  deed  aa 
a  forgery.  After  the  plaintiff  proved  his 
deed,  defendant  offered  no  evidence  In  sup- 
port of  his  Impeaching  affldavlr.  The  court, 
(n  charging  the  Jury,  not  only  placed  the 
tMu-den  on  plaintiff  of  proving  his  deed,  but 
also  that  of  showing  the  deed  to  bo  the  act 
and  deed  of  the  identical  grantor  named  in 
the  deed.  The  court  h^d  that  tills  oonstl- 
♦nted  «Tor.  There  being  evidence  in  this 
•case  raising  the  question  of  identity  of  Ma- 
thlis  Eder,  the  C|Ourt  could  very  properly  In- 
struct the  jury  on  the  question  of  identity. 
But,  under  the  facts  before  us,  we  think  it 
-erred  in  placing  the  burden  upon  plaintiff. 
A  general  charge  as  to  tho  burden  of  proof 
1>eing  on  plaintiff  would  not  be  erroneous, 
but  confinUig  It  to  a  single  proposition— that 
of  Identity— was  not  warranted.  The  cause 
la  reversed  and  remanded. 


TRINITY  COUNTY  LUMBER  CO.  v. 

PINCKARD  et  al.' 

(Oonrt  of  Civil  Appeals  of  Texas.    Oct  12, 


1.) 

Appeal  —  Sopfictbsct  of  Evidbsce  —  Fohoed 
DsKD— BoRDSK  oi  Paoor— Drf.d— Delivekt  op 

TstTlMOXlO — KkEOUTION  BV   VkNIiEB  —  EXECC- 

TioN  CKDER  Power  of  Attobnet  —  Action  to 
Rbcoter  Lawd  —  Equitable  Title  —  Adverse 

POaSBSBIOS— LtMITATIOSS — PAYMENT  OF  TaXEB. 

1.  The  finding  of  a  trial  court,  from  chv 
«amstantial  evidence,  that  a  deed  was  forged, 
will  not  be  reversed  on  appeal  where  the  aii(>el- 
late  court  is  not  able  to  gay  that  the  finding 
■was  not  warranted  by  such,  eridenee. 

2.  AVhere  the  proper  affidarit  is  filed,  cbar- 
ging  that  a  deed  offered  in  evideuce  is  forced, 
the  party  offering  the  deed  must  establish  by 
prima  facie  evidence  the  execution  of  the  deed 
by  the  person  whone  act  It  purports  to  be,  and 
then  the  burden  of  proof  mlfts  to  the  person 
assailing  the  gonninenees  of  the  deed. 

3.  A  protocol  remainiag  in  tbe  office  of  the 
notary  is  competent  proof  that  the  testimonio 
■was  delivered  to  the  grantee  when  the  protocol 
was  executed;  and  such  protocol  may  be  proved 
■without  producing  tlie  testimonio,  or  account- 
■iiig  for  its  nonproduction. 

4.  The  law  requiring  the  vendees  of  a  col- 
onist to  contract  with  the  colonist  to  perform 
the  conditions  on  which  the  land  was  granted 
does  not  render  inadmissible  in  evidence  a  deed 
by  a  colooist  which  the  vendees  did  not  sign. 

5.  VnAer  a  power  of  attorney  in  Texas,  a 
-conveyance  may  be  made  in  the  name  of  the 
Attorney,  and  without  roference  to  the  principal. 

«.  The  right  of  tJie  holder  of  the  equitnl:le 
title  to  laud  cannot  be  defeated  by  lapse  of 
time,  unaccompanied  by  adverse  possession. 

7.  On  an  issue  of  adverse  possession,  an 
alleged  written  acknowledgment  of  J.  that  he 
was  in  pcwKeasiou  as  tenant  of  the  vendor  is 
not  soflicieatly  proved,  to  be  admissiUe  for  the 
vendee,  by  testimony  of  the  vendee  that  he  re- 
•ceived  it  with  other  title  papers  of  the  vendor, 
and  was  told  that  J.  executed  it. 

8.  Where  the  statute  of  limltatloaa  Is  plead- 
-ed  in  on  action  to  recover  land,  declarations  of 

'  For  opinion  on  rehearing,  see  23  S.  W.  Rep.  1018. 


one  in  poflseasion  of  the  laud  are  admissible  in 
explanation  of  his  possession. 

9.  The  payment  of  taxes  by  the  doimaot 
of  land  nnder  the  statute  of  limitations  cannot 
be  assumM  from  the  fact  that  the  taxes  were 
assessed  to  claimant,  and  no  default  in  pay- 
ment was  proved,  stnce  claimant  in  such  ease 
must  show  affirmatively  that  he  paid  the  taxes, 
and  that  the  payments  were  ooncurreat  witk 
possession. 

Appeal  from  district  court.  Trinity  eoonty: 
Norman  G.  KlttrcU,  Judge. 

Actl(Ki  by  the  heirs  of  WiUiam  Monroe 
Plnckard  and  of  Claiborne  Steele  against 
the  Trinity  County  Lumber  Company  and 
another  to  recover  a  league  of  land.  Judg- 
ment for  plalutiils.  Defendant  company  ap- 
peals.    Affirmed. 

J.  P.  Stephmson  and  J.  B.  Burnett,  for  ap- 
pellant   Nunn  &  N^knn,  for  appellees. 

PLEASANTS,  J.  The  apptJlcvs.  the  heirs 
of  William  M.  Plnckard  and  Claiborne  Steele, 
brought  this  suit  on  the  Ist  day  of  June. 
1891,  in  the  district  cotut  of  Trinity  county, 
against  the  .appellant,  a  private  corporation 
organized  under  the  laws  of  Iowa,  and  L 
T.  Sloan,  for  the  recovery  of  a  league  of 
land  granted  by  the  government  of  GoahuUa 
and  Texas  on  the  Gtb  of  October,  A.  D.  1833, 
to  John  Johnson. 

Defendants,  for  answer,  pleaded  the  gen- 
eral denial,  and  the  statute  of  limitations 
of  three,  five,  and  ten  years,  and,  to  tbe 
statute  of  limltationa,  pUiintiff,  by  replica- 
tion, pleaded  the  disabilities  of  minority  and 
of  coverture.  Both  iriaintlffs  and  defendant 
deniign  title  under  the  conveyaoces  purport- 
ing to  be  made  by  the  grantee.  The  instm- 
ment  under  which  the  defendant  (^imed  ti- 
tle, Itearing  date  the  16th  of  September,  18i»'. 
and  proved  for  record  by  one  of  the  sub- 
scribing witnesses,  before  the  T^xas  oonuuls- 
sion  for  the  parish  of  Natchitoches.  liO.. 
and  duly  recorded  in  Trinity  ootmty,  Octo- 
bw  19,  1859,  and  purporting  to  be  a  coavey- 
ance  for  the  land  in  question  from  the  gran- 
tee, John  Johnson,  to  one  StubUefield,  was 
(iharged  by  plaintiff  to  be  a  torgety,  tbe 
charge  being  sapported  by  the  necessary  siB- 
davlt  The  case  was  tried  by  tiie  court  with- 
oat  a  Jury,  and  judgment  waa  rendered  for 
plaintiSiB  on  the  3d  of  September.  1892.  The 
Judge,  in  his  conclustons  of  fact,  ftmnd 
against  the  defendants  upon  the  statats  of 
limitations.  He  found  the  averment  of  pa.T- 
inent  of  the  taxes  by  defendant,  and  those 
under  whom  It  claimed,  to  be  true,  bnt  fbnml 
that  tbe  averment  of  actual  posseaslan  of 
the  premises  ■was  not  sustained  by  die  efi- 
dence.  Upon  tlte  qaestlon  of  forgery  tlie 
finding  was  for  the  plaintiffs.  Defendant's 
counsel,  in  their  learned  brief,  present  and 
ably  discuss  many  assignments  of  error.  If 
the  finding  of  the  eotirt  upon  the  qiiesti«a 
of  forgery  be  correct,  then  the  pleas  of  th* 
statute  of  three  years'  limitation  and  that 
of    an  Innocent    purchaser  ar«  necessarily 
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^imlnated  from  the  case,  and  need  not  be 
noticed  by  ua.  If  the  deed  from  Johnson  to 
Stubblefi^d  be  in  fact  a  forgery,  then  the 
failure  of  the  plaintiffs'  ancestors  to  place 
their  title  npon  record  can  avail  the  defend- 
ant nothing. 

Tlie  statute  which  declares  a  deed  void  as 
to  subsequent  purchasers,  if  not  registered, 
can  only  be  Invoked  In  aid  of  a  former  title 
when  the  prior  and  subsequent  purchaser 
are  both  vend<?es  of  the  same  person  or  of  his 
person;il  representatives.  We  have  carefully 
considered  the  evidence  bearing  upon  the  Is- 
sue ot  forgery;  and  while  it  is,  as  It  Is  gen- 
erally in  such  cases,  entirely  circumstantial, 
we  are  not  able  to  say  that  the  finding  of 
the  court  that  the  deed  was  spurious  Is  not 
warranted  by  the  facts.  Had  Its  finding 
been  otherwise,  the  Judgment  of  the  court 
would  necessarily  have  been  for  the  defend- 
ant, as  It  Is  evident  that  the  defendant, 
as  well  as  each  of  the  other  purchasers  under 
Stubblefleld,  i>ald  a  valuable  consideration 
for  the  land,  and  there  is  no  evidence  what- 
ever tliat  any  one  of  them  knew  of  the  pre- 
vious conveyance  from  the  grantee,  under 
which  the  plalntlffa  assert  their  title.  The 
appellees'  title  was  not  registered  In  tho 
county  in  which  the  land  is  situated  until 
the  14th  of  July,  A.  D.  1890;  nor  had  the 
plaintiffs,  nor  those  tmder  whom  they  claim, 
ever  exercised  nny  of  the  rights  of  ownership 
over  any  portion  of  the  land  prior  to  this 
date;  nor  had  the  land  ever  been  assessed 
in  the  name  of  any  one  claiming  imder  the 
plaintiffs'  title.  Under  such  circumstances, 
if  the  deed  from  John  Johuson  to  Stubble- 
field  were  genuine,  the  defendant  would  be 
protected  under  the  statutes  of  registration. 
It  has  long  been  the  rule  in  the  appellate 
courts  of  this  state  not  to  reverse  a  finding 
upon  an  Issue  of  fact,  whether  the  finding 
be  that  of  a  Jury  or  of  the  Judge  of  the 
court,  unless  It  is  unsupported  by  the  evi- 
dence. 

But  the  appellant  insists  that  the  finding 
of  tt»e  court  upon  the  Issue  of  forgery  shows 
npon  its  face  that  the  Judge  misapprehended 
the  rule  of  law  for  determining  upon  whom 
rested  the  burden  of  proof  upon  this  Issue, 
and  for  that  reason  the  finding  Is  necessari- 
ly erroneous,  and  should  be  reversed.  The 
rule  of  tew,  as  we  understand  It  to  be.  Is, 
when  the  proper  affidavit  Is  filed,  charging 
a  deed  offered  in  evidence  to  be  forged,  that 
the  party  offering  the  instrumait  must  (rfTer 
•  evidence  sufficient  to  establish,  at  least 
prima  facie,  the  execution  of  the  paper  by 
the  party  whose  act  it  purports  to  be,  and, 
when  this  is  done,  the  burden  of  proof  shifts 
to  the  party  sxssaUIng  the  genuineness  of  the 
instniment.  In  this  case  the  antiquity  of  the 
Ingtmment,  its  due  registration  shortly  after 
its  execution,  the  long  and  continuous  and 
notorious  assertion  of  property  in  the  land  by 
those  claiming  under  tho  instrument,  and 
their  long  and  continuous  custody  of  it,  were 
v.2!?8.W.no.l3— 4fi 


sufficient,  unless  overcome  by  the  rebutting 
evidence  of  the  plaintiffs,  to  establish  its  au- 
thenticity.    While  we  win  not  say,  from  the 
teuguage  of  the  learned  Judge  who  tried  the 
case,  that  he  was  in  error  as  to  the  law, 
it  may  be  conceded  that  he  was,  and  yet 
we  should  sustain  his  finding,   because  the 
evidence  pro  and  con  was  before  him,  and 
was,  doubtless,  deliberately  and  thoughtfully 
considered  and  weighed,  and  in  our  Judgment 
is  sufficient  to  frustaln  the  charge  of  forgery. 
We  now  proceed  to  consider  the  objections 
presented  In  appellant's  brief,  under  the  first 
assignment,  to  the  evidence  offered  by  ap- 
peUees  In  support  of  their  claim  of  title,  and 
admitted  by  the  court  over  appellant's  ob- 
jections.    The  first  paper  offered  by  appel- 
lees purports  to  be  a  power  of  attorney  from 
the  grantee  of  the  tend  to  William  Richard- 
son, bearing  date  the  7th  of  October,  1835, 
and  which,  omitting  the  caption,  is  in  the 
words  following:     "Know  all  men  by  these 
presents  that  I,   citizen  John  Johnson,   for 
divers   good   causes   and   considerations,    as 
well  as  fbr  and  in  consideration  of  the  sum 
of  five  hundred  dollars  to  me  in  hand  paid 
by  Wiinam  Richardson,  the  receipt  of  which 
la   hereby   acknowledged,   I   have   this   day 
nominated,   constituted,   and   appointed   the 
said  William  Richardson  my  true  and  lawful 
attorney,  for  me,  and  in  my  name,  to  re- 
ceive, take  possession  of,  hold,  enjoy,  sell, 
alien,  convey,  and  transfer  over  in  full  & 
free  sale  one  sltio  of  tend,  which  I  am  enti- 
tled to  as  a  colonist  in  Jose  Vehline's  colony; 
hereby  granting  to  my  said  attorney  as  full, 
free,  and  ample  power  as  in  the  premisos  I 
myself   possess,   and   fully   authoriziuK    my 
said  attorney  to  do  all  and  everything  re- 
lating to  the  taking  possession,  holding,  en- 
joying, selling,  and  disposing,  and  making  in 
my  name  good  and  bona  fide  deeds  of  sale 
for  the  aforesaid  sltlo  of  land;  hereby  ratify- 
ing and  confirming  and  declaring  good  and 
valid,  to  all  Interests  and  purposes,  all  the 
acts  which  my  said  attorney  may  do  In  the 
premises;  hereby  obligating  myself  and  fam- 
ily, binding  all  my  properties,  present  and 
future,  to  protect,  as  far  as  I  can  do  so,  the 
title  to  said  sltlo  of  land  In  my  said  attor- 
ney, or  those  to  whom  he  may  transfer  the 
same;   hereby   renouncing   all   tews    which 
may  favor  me  in  any  attempt  to  avoid  or  an- 
nul this  instrument,  either  in  the  whole  or 
In  a  part,  and  submitting  myself  to  the  hon- 
orable Judges  and  Judiciary  of  this  state,  and 
partlctilarly  of  this  municipality,  to  enforce 
the  same  according  to  its  true  intent  and 
literal  meaning.     In  witness  whereof  I  have 
hereto  subscribed   my  name   with   my   wit- 
Ma 
nesses,  the  date  above  given.     John  X  John- 
mark, 
son.     Q.  PoUltt.     a  R.  Peck.     James  Grant. 
Ohs.  HeiakeU.    Tho.  J.  Rusk."    The  plain- 
tiffs proved  that  the  witnesses  to  this  deed 
were  dead,   and  then   further   proved   that 
their  signatures  to  the  paper  were  gemilno. 
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Tbe  plaintiffs  next  offered  In  eTidence  the 
following  instrument  of  writing:  "Sale. 
Wm.  Richardson  to  W.  M.  Plnckard,  Joseph 
Walker,  and  Claiborne  Steele.  80th  March. 
State  of  Louisiana,  city  of  New  Orleans.  Be 
it  knoiwn  that  this  day,  before  me,  Wil- 
liam Boswell,  a  notary  public.  In  and  for 
tbe  city  and  'parish  of  New  Orleans,  state 
of  Louisiana,  aforesaid,  duly  commissioned 
nnd  sworn,  personally  came  and  appeared 
Mr.  William  Richardson,  a  citizen  of  the 
department  of  Natchitoches,  who  declared 
that  for  the  consideration  of  one  thousand 
dollars,  to  him  in  ready  money  paid,  tbe  re- 
ceipt whereof  he  hereby  acknowledges,  he 
does  by  these  presents  grant,  bargain,  sell, 
convey,  transfer,  assign,  and  set  oyer,  with 
a  fuU  guaranty  against  all  troubles,  debts, 
mortgages,  claims,  eviction*,  donations,  alien- 
ations, or  other  incumbrances  wluitsoever, 
unto  Messieun  William  Monroe  Pinckard, 
Joseph  Walker,  and  Claiborne  Steele,  «f 
Vlcksburg,  in  the  state  of  Mississippi,  Joint 
and  equal  purchasers,  present  and  accepting, 
their  heirs  and  assigns,  and  acknowledging 
possession  thereof,  a  league  of  land  situate 
in  Texas,  republic  of  Mexico,  between  Little 
and  Big  Neches,  on  Duncan's  path,  com- 
mencing the  surrey  at  a  red  oak,  which 
forms  the  first  comer,  from  which  a  red  oak 
eight  Inches  diameter,  bearing  north,  18  de- 
grees east,  distance  eight  and  6-lOth  raras, 
and  another  red  oak  fourteen  inches  diam- 
eter, bearing  N.,  71  d^rees  W.,  distance 
11  6-lOth;  tlience  north,  sixty  degrees  west, 
5,000  varas,  raised  a  mound  for  second  cor- 
ner, from  which  a  black  jack  bearing  north, 
elghty-flve  degrees  east,  distance  four  and 
4-lOth  varas,  and  a  post  oak  five  inches 
diameter,  bearing  north,  eight  degrees  east, 
distance  four  and  2-lOth  varas;  thence  ncs'th, 
thirty  degrees  east,  distance  5,000  varas,  to 
a  black  Jack  seven  inches  in  diameter,  which 
forms  the  third  corner,  from  which  a  red 
oak  fifteen  inches  in  diameter,  bearing  north, 
thirty-three  degrees  west,  distance  four  and 
2-10  varas;  thence  south,  seventy  degrees 
east,  5,000  varas,  raised  a  mound  for  fourth 
corner,  from  which  a  pine  ten  inches  in 
diameter,  bearing  north,  83  degi-ees  west, 
distance  ten  varas,  and  a  pine  fourteen 
inches  in  diameter,  bearing  south,  seventy 
degrees  west,  distance  thirteen  varas;  thence 
south,  thirty  degrees  west,  5,000  varas,  place 
of  beginning,— containing  one  league,  or  4,428 
acres,  of  land,  of  which  six  labors  are  arable, 
and  nineteen  labors  pasture  lands,  together 
with  the  improvements  thereon  and  appur- 
tenances thereof,  and  all  rights,  servitudes, 
privileges,  and  advantages  thereunto  belong- 
ing or  in  any  wise  appertaining,  acquired  by 
the  present  seller  from  John  Johnson  by  act 
under  private  signature,  dated  the  7th  of  Oc- 
tober, 1835,  and  was  granted  to  said  John- 
son by  the  government  of  Mexico  on  the 
sixth  of  October,  1835,  as  wlU  appear  by 
the  documents  hereto  annexed;  to  have  and 
to  bold  tbe  said  tract  of  land  and  appurte- 


nances, unto  the  said  purchasers,  their  hdn 
and  assigns,  to  their  proper  use  and  behoof, 
forever.  And  the  said  seller,  for  bimarif 
and  his  heirs,  the  said  tract  of  land,  etc.,  to 
the  said  purchasers,  their  heirs  and  assigns, 
shall  and  will  warrant  and  forever  defend 
against  the  lawful  claims  of  all  persons 
whomsoever  by  these  presents.  And  the 
vendor  does  moreover  subrogate  said  pur- 
chasers to  all  the  rights  and  actions  of  war- 
ranty which  he  has  or  may  have  against  hla 
own  vendor,  or  against  the  seniors  ot  bii 
vendor,  fully  authorizing  said  purchasers  to 
exercise  the  said  rights  and  actions  in  the 
same  manner  as  he  himself,  might  or  oonld 
have  done.  And  therefore  the  said  par- 
chasers  declare  that  they  hereby  bind  them- 
selves to  comply  with  the  twenty-fourth  ar- 
ticle of  the  colonization  law  of  tbe  twentr- 
fourth  of  March,  1825,  to  cultivate  the  said 
land  agreeably  to  the  prescriptions  tho^of, 
and  to  pay  the  government  of  Mexico  all 
sums  due  thereon,  and  also  that  they  win 
never  sell,  hire,  make  donation,  mortgage, 
or  any  way  dispose  of  said  land,  or  any  part 
or  parts  thereof,  to  any  church,  nunnery, 
corporate  body,  -bodies,  or  societies,  wherry 
the  same  will  not  be  cultivated.  Thus  done 
and  passed  in  my  office  at  the  dty  of  New 
Orleans,  aforesaid,  in  the  presence  of  Ed- 
ward Bamett  and  Francois  M.  Mioton,  wit- 
nesses of  lawful  age  and  domiciliated  in  this 
city,  who  hereunto  sign  their  names,  to- 
gether with  the  said  parties,  and  me,  the 
said  uotary,  on  this  thdrteentb  day  of  March, 
in  the  year  one  thousand  eight  hundred  and 
thirty-six.. 

[Original  signed]    "Wm.  Richardson. 
„  „         "Edward  Bamett. 

„  „         "F.  M.  Mioton. 

„  „         "William  BoBwen, 

"Not.  Pub." 

This  instrument  was  duly  authenticated 
under  the  laws  of  congress  by  proper  certif- 
icsito  from  Martin  Vo«>rhies,  notary  publio 
for  the  parish  of  Orleans,  in  the  state  of 
Louisiana,  and  by  c»-tificate  of  the  secretair 
of  state  of  Louisiana,  imder  the  seal  of  tbe 
state,  stating  that  Voorhies  was  notary  pub- 
lic for  the  parish  of  Orleans,  and  the  cns- 
todian  of  notarial  records  for  that  parish  : 
and  that  his  signature  to  the  certificate  at- 
tached to  the  copy  from  the  archives  of  hi? 
office  Is  genuine,  and  of  his  proper  hand- 
writing, and  that  his  attestation  thereon  Is 
In  due  form  and  by  the  prefer  officer,  anil 
that  full  fblth  and  credit  are  and  ought  to 
be  given  to  all  his  official  acts  as  such.  l%e 
objections  to  the  admissitm  of  the  notarial 
act  are:  First,  there  was  no  evidence  of  the 
execution  of  the  original;  second,  because 
the  testimonio  was  not  accounted  for,  and 
there  was  no  evidence  that  such  was  ever 
delivered;  third,  because  there  was  no  evi- 
dence of  custody,  on  part  of  grantees,  o* 
said  power  of  attorney,  or  of  a  copy  of  said 
act  of  sale,  or  other  title  pap<Ts:  fotirth.  l*-- 
cause  said  certified  copy  was  not  duly  record 
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ed,  and  lx>cause  said  purported  net  was  not 
■lgii«d  by  tbe  sendees,  and  was  not  in  the 
name  of  J<dinaon. 

The  Instrument  was  admissible  in  evidence 
under  the  act  of  congress  of  March  27,  1804. 
T^ere  is  no  objection  to  the  form  of  tbe  cer- 
tificate of  the  notary  or  tliat  of  the  secre- 
tary of  state  of  Louisiana,  and  the  copy  was 
itself,  withoDt  further  evidence,  proof  of  the 
jsennlneneas  and  authenticity  of  the  act. 
The  courts  ci  this  state  talce  judicial  notice 
of  the  laws  of  Louisiana,  and  also  of  the 
Spanish  law  In  force  here  at  the  date  of  the 
execution  of  this  instrument  Vide  Watrons 
T.  McGrew,  16  Tex.  506. 

We  do  not  think  the  second  objection  is 
wdl  taken.  Hie  testlmonio  is  a  copy,  or 
"first  original,"  as  it  la  sometimes  called,  of 
tbe  protoc4d,  and  is  Itself  proof  of  the 
original;  but  we  do  not  understand  that  it 
is  any  higher  or  l>ettar  evidence  of  the  proto- 
col tban  is  an  exemplified  or  certified  c(^y. 
The  testlmonio  is  given  to  the  grantee  at  the 
time  of  the  execution  o<  the  protocol  for  his 
use,  while  the  protocol  remains  an  evidence 
in  the  office  of  the  notary  befcare  whom  the 
act  was  passed.  It  is  true  that  In  the  opin- 
ion delivered  by  Judge  Lipscomb  in  Titus  v. 
Klmbro,  8  Tex.  210,  there  are  dicta  to  the 
effect  that,  before  tiie  protoccd  is  admissi- 
ble in  evidence,  the  testlmonio  must  be  ac- 
counted for,  but  this  view  does  not  seem  to 
hiire  been  acquiesced  in  by  Judge  Hemphill, 
who  also  delivered  an  opinion  in  that  case; 
and  In  Watrous  v.  McGrew  this  precise  ob- 
jection was  made  to  the  admission  of  the  pro- 
tocol, and  yet  the  certified  copy  of  the  notarial 
act  from  the  custodian  of  the  notarial  rec 
ords  for  the  city  of  New  Orleans  was  ad- 
mitted in  that  case,  and  hdd  by  the  court  to 
be  a  valid  conveyance  of  the  land  wliich  the 
act  purported  to  sell,  provided  the  power 
of  attorney,  to  which  the  act  referred  as  au- 
thority fcH:  the  sale,  had  been  duly  executed. 
If  the  testlmonio  is  proof  of  the  existence 
of  the  protocol,  the  protocol  itself  should  be 
proof  that  the  testlmonio  was  delivered,  as 
the  law  required,  to  the  vendee.  This  being 
so,  we  cannot  see  the  necessity  for  requiring 
the  production  of  the  testimonlo,  or  Its  non- 
production  accounted  for,  before  proof  can  be 
made  of  the  protocol.  What  we  have  said  in 
discussing  the  second  ground  of  objection 
renders  it  unnecessary  to  notice  the  third 
ground  of  objection. 

To  the  admissiim  of  this  instrument  under 
the  fourth  ground  of  their  objections,  coun- 
sel for  appellant  Insist  that  tbe  act  should 
liave  been  excluded  because  it  was  not  signed 
by  tbe  vendees,  and  was  not  in  the  name 
of  Johnson.  As  to  the  first  of  tiiese  two  ob- 
jections, we  have  to  say  that  we  are  not 
aware  of  any  law  obtaining  now,  or  at 
the  date  of  this  instrument,  which  requires 
the  signature  of  the  vendee  In  a  sale  of  land 
to  make  valid  the  conveyance,  whether  the 
<-onveyance  be  by  a  deed  of  bargain  and 
Riie,  'tr  by  notarial  act.    We  feel  quite  sure 


that  It  has  not  been  the  practice  to  have 
the  vendee  sign  his  name  to  acts  purx>ortlng 
to  convey  to  him  real  estate.  In  ordinary 
contracts,  evidenced  by  notarial  act,  it  doubt- 
less is  and  has  been  customary  and  neces- 
sary to  require  the  signature  of  both  par- 
ties to  the  contract  It  will  not  be  denied 
that  Johnson,  after  the  issue  to  him  of  the 
final  title  to  his  land,  was  authorized  to  sell 
and  convey  the  same  before  he  performed  the 
conditions  upon  wliich  the  title  issued,  and 
that  his  vendee  or  vendees  would  take  a 
complete  title,  subject,  however,  to  be  for- 
feited by  the  gov^nment  making  the  grant 
if  its  conditions  were  not  performed.  Vide 
Hancock  v.  McKInney,  7  Tex.  884.  There 
was  a  law  requiring  that  the  vendees  of  a 
colonist  should  contract  with  him  for  the  per- 
formance of  the  conditions  upon  which  the 
land  was  granted  to  him  when  the  sale  was 
made,  after  the  issuance  of  final  title  to 
grantee.  The  law  Imposed  that  obligation 
upon  the  purchaaor.  This  being  the  law, 
where  was  the  necessity  tot  the  recitals  In 
the  act  of  conveyance  that  the  purdiasers 
would  perform  the  conditions  of  the  grant 
to  Johnson,  take  possession  of  the  land,  use 
and  cultivate  It  for  the  period  prescribed  by 
the  colonization  law,  and  pay  the  price  stipu- 
lated for  within  the  time  allowed  for  pay- 
m«it?  If  the  conveyance  would  be  good 
without  the  recital  at  such  stipulatlcm  on  part 
of  the  purchasers,  then  their  signatures  need 
not  be  affixed  to  the  act  to  make  it  valid 
and  binding  upon  the  vendor  and  his  privies. 

It  Is  further  objected,  under  this  fourth 
head,  tliat  tlie  act  of  sale  by  Rldiardson 
does  not  purport  to  be  in  the  name  of  his 
principal,  and  that  therefore  It  was  not  an 
execution  of  the  pow«:,  and  did  not  convey 
the  title  from  Jolinson.  When  this  act  was 
passed,  it  must  be  remembered  that  neither 
in  Texas  nor  In  Louisiana  was  the  common 
law  of  Bngland  In  force;  nor  were  the  distinc- 
tions between  law  and  eqtiity  wliich  obtain 
In  the  courts  of  England  and  most  of  the 
states  of  tbe  Union  known  in  either  Louisi- 
ana or  Texas  when  this  act  was  passed. 
The  execution  of  a  power  by  the  attorney  in 
his  own  name  is,  at  common  law,  invalid; 
but  that  rule  does  not  now  nor  did  it  obtain 
in  this  state  when  the  act  in  question  was 
passed.  Under  the  law  of  this  state  a  power 
may  be  executed  by  the  attorney  without  ref- 
erence to  his  authority.  Our  law,  in  this 
particular  at  least,  dispenses  with  the  tecli- 
nlcal  requirements  of  the  common  law,  and, 
If  the  attorney  has  the  power  to  convey, 
the  conveyance  Is  binding  upon  the  principal, 
and  conveys  his  title,  though  the  conveyance 
be  made  without  reference  to  him.  Vide 
Hough  V.  Hill,  47  Tex.  148;  Rogers  v.  Bradi- 
en,  15  Tex.  564;  Link  v.  Page,  72  Tex.  692, 
10  S.  W.  Rep.  699. 

Under  the  appellant's  third  assignment, 
counsel  insist  that  the  court  erred  in  not 
rendering  judgment  for  the  defendant  be- 
cause the  plaintitrs'  title  is.  at  best,  bnt  an 
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equitable  one,  and  their  dalm  to  tbe  land  is 
a  stale  demand.  Under  the  law  ot  this  state, 
an  equitable  title  is  as  potent  as  a  legal  one, 
and  suits  tor  trespass  may  be  prosecuted  or 
defended  as  effectually  under  an  equitable 
title  as  under  a  legal  title;  and  the  plea  of 
stale  demand  cannot  avail  In  sudi  suits 
against  nn  equitable  one,  any  more  than 
against  a  legal  title.  When  one  who  has  only 
a  contract  for  the  execution  of  title  sleeps 
upon  his  rights  until  after  tbe  poriod  in 
whi<di  a  court  of  equity  would  have  given 
relief  by  decreeing  him  title,  a  plea  of  stale 
demand  is  a  complete  defense  to  his  suit; 
but  when  one  has  already  acquired  a  title, 
whether  it  be  a  legal  or  an  equitable  one, 
no  lapse  of  time,  unaccompanied  by  adverse 
possession,  will  defeat  his  right  of  recovery. 
Vide  Martin  v.  Paiker,  26  Tex.  253. 

It  is  not  necessary,  under  our  view  of  the 
legal  effect  of  tbe  notarial  act,  coupled  with 
the  deed  from  Johnson  to  Richardson,  to 
determine  whether  that  deed,  be  simply  a 
power  of  attorney,  or  a  conveyance  of  the 
land  to  Richardson,  investing  him  with  full 
and  complete  title. 

Under  the  sixth  assignment  ot  error,  coun- 
sel submit  that  the  court  erred  in  excluding 
the  alleged  written  acknowledgment  from 
.John  Johnson  that  he  was  holding  posses- 
sion of  the  premlaea  for  Daniel  Dailey,  the 
vendee  of  Stubblefleld,  and  the  vendor  of 
Piei'scm,  from  whom  tbe  defendant  purchas- 
ed. Pierson  testified  that  this  paper  was  re- 
ceived by  him  from  George  Dailey;  that  it 
bore  date  in  1873;  that  George  DaUey  was 
dead,  and  that  the  instrument  was  turned 
over  to  him  along  with  the  title  papers  of 
Daniel  Dailey;  that  it  was  in  the  handwrit- 
ing of  a  Mr.  Cimdiff,  with  whose  hand  the 
witness  seemed  to  be  familiar,  and  it  was 
signed  by  John  Johnson;  and  the  witness 
further  testified  that  he  thought  he  turned 
the  paper  over  with  the  title  papers  to  the 
defendant  Sloan  when  the  land  was  sold  to 
him,  and,  if  Sloan  did  not  have  it,  the  paper 
was  lost.  Sloan  had  no  recollection  of  re- 
ceiving such  a  paper,  and  bad  none  such  in 
his  possession.  Upon  cross-examination  the 
witness  Pierson  testified  tliat  he  did  not 
Imow  that  Johnson  signed  the  paper,  further 
than  that  he  was  told  so  by  George  Dailey. 
The  witness  also  testified  that  John  John- 
son, in  ccmversatlou  with  him  after  the  sale 
of  the  land  by  Dailey  to  witness,  told  wit- 
ness that  he  was  holding  the  Lind  for  Dan- 
id  Dailey,  and  that  after  Dailey  left  the 
neighborhood  and  removed  to  northern  Tex- 
as he  became  uneasy  for  fear  he  would  lose 
his  home,  and  that  he  went  to  see  George 
Dailey  about  the  matter,  and  that  George 
Dailey  satisfied  him,  and  he  continued  on 
the  land.  This  evidence  certainly  would  not 
be  sufficient  to  authorize  the  admission  of 
the  paper  as  an  acknowledgment  by  John- 
son that  he  was  Dailey's  tenant,  as  against 
him,  if  he  were  asserting  title  to  the  land 
against  Dailey  or  his  vendee;   and  we  are  of 


the  opinion  that  it  was  not  aiimtaaihto  be- 
tween the  parties  to  this  soit,  and  that  the 
court  did  not  err  in  excluding  It  upon  ob- 
jection being  made  to  it  by  the  plaintiffa. 

The  admission  of  testimony  by  the  court, 
over  objection  of  defendant,  that  Johs 
Johnson,  while  on  the  land,  declared  that 
he  had,  at  one  time  during  his  occupancy,  pur- 
chased from  Dailey  160  acres  of  tbe  land, 
and  that  they  rescinded  the  sale  because 
Johnson  could  not  make  title,  was  not  error. 
Declarations  of  one  in  possession  of  land 
are  admissible  in  explanation  of  his  pos- 
session. And  equally  untenable,  we  think, 
was  the  objection  to  tbe  admission  of  d«c- 
laratiou8  by  .Tobnson,  while  on  the  land,  that 
be  claimed  160  acres  of  it  by  right  at  pre- 
emption. The  contention  by  appellant  that 
the  court,  under  the  circnmstanceB,  shonU 
have  presumed  a  conveyance  from  the  gran- 
tee, John  Johnson,  in  favor  of  those  oiaiming 
under  Daniel  Dailey,  might  doubtless  be  cor- 
rect if  the  deed  from  JohnscHi  to  Stubblefldd 
had  not  been  offered  in  evidence  by  defend- 
ants as  a  link  in  their  chain  of  title,  and  the 
deed  from  Stubblefleld  to  Dailey  had  recited 
a  conveyance  from  Johnson  to  Stubbl^eld. 
There  would  have  then  been  such  a  similarity 
between  this  and  the  cose  of  DaUey  v.  Starr, 
reported  in  26  Tex.  562,  as  to  have  Justified 
the  court  in  presuming  a  grant;  but  the 
facts,  as  presented  in  the  record,  repel  anj 
such  presumption.  Tbe  defendant's  title  is 
either  genuine,  or  It  is  false  and  spurious. 

We  have  carefully  considered  all  the  f^cts 
of  this  case,  and  while  we  think  the  evidence 
is  amply  sufficient  to  have  authorized  the 
court  to  find  for  the  defendant  upon  the 
que8ti<»i.  of  possession  for  five  years  by 
Dailey  through  tenancy  of  John  Johnson, 
and  while  we  have  no  doubt  that  both  the 
sou  and  daughter  of  John  Johnson  attorn- 
ed to  Pierson  after  bis  purchase,  and  that 
they  continued  upon  the  land,  as  his  ten- 
ants, from  1884  until  the  institution  of  this 
suit,  we  still  think  the  court  properly  decid- 
ed against  the  defendant  upon  the  statute 
of  limitations  of  five  years,  because  the  evi- 
dence failed  to  show  a  compliance  of  the 
statute  in  the  paym«tt  of  the  taxes.  We 
are  aware  that  the  court  finds  from  the  ab- 
sence of  proof  of  default  In  the  payment  ot 
the  taxes,  and  from  the  fact  that  tbe  huid 
was  assessed  to  Dailey,  that  he  paid  the 
taxes.  The  law,  we  think,  requires  one 
claiming  under  the  statute  of  llmitatitms  to 
show  affirmatively  the  payment  of  the  taxes; 
and  not  only  must  this  be  shown,  but  the 
payments  must  be  concurrent  with  the  pos- 
session. The  testimcmy  as  to  wheths  tlte 
taxes  upon  the  land  accruing  subsequent  to 
tbe  sale  by  Dailey  had  been  paid  at  the  time 
of  trial  is  conflicting;  but,  if  they  were 
paid,  there  was  no  paymoit  until  aft»  the 
sale  by  Pierson  to  Sloan  in  January,  18S7, 
and  to  make  the  bar  the  payment  most  an- 
tedate the  year  18S7,  otherwise  there  could 
not  be  five  years  of  concurrent  possession  and 
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payment  of  taxes  prior  to  the  Institution  of 
tbe  BOlt  Aa  to  the  defendant's  defense  of 
10  years'  limttBtlMi,  we  cannot  say  the  court 
erred  In  holdi:!^  tlint  this  defense  was  not 
established.  The  statute  commenced  rnuning 
for  the  first  time  after  ,Tohn  .Tohnson's 
entiT  upon  the  land,  in  December.  18G9.  and 
acme  time  In  1877  Dalley  sold  the  land 
to  Brown,  who  In  1879,  (not  having  met  the 
notes  glTMi  In  payment  of  the  purchase.) 
at  tbe  request  of  Dalley,  made  sale  of  tho 
premises  t»  Plerson,  the  consideration  being 
a  debt  dne  from  Dalley  to  Mrs.  Plerson. 
Then,  if  it  be  conceded  that  Johnson  was 
a  tenant  of  Dalley,  the  10-years  bar  is  not 
pstnbllshed,  unless  by  mere  operatlMi  of  law. 
"Without  attornment  by  Johnson  to  Brown, 
nor  even  notice  to  Johnson  of  the  sale,  the 
latter  became,  as  soon  as  the  sale  was  made 
to  tbe  former,  his  tenant.  And  to  such  prop- 
OBitioD  we  are  not  prepared  to  give  our  a4S- 
sent.  without  farther  investigation.  So  that, 
from  whatever  aspect  we  consider  the  case, 
we  are  unable  to  reverse  the  Judgment,  even 
though  we  should  do  what  we  have  already 
declined  to  do,— reverse  the  findings  of  the 
judgre  upon  the  facts,  notwithstanding  the 
conflict  in  the  evidence.  There  is  very  de- 
cided conflict  in  the  evidence,  upon  both  the 
question  of  tenancy  and  tbe  question  of 
payment  of  taxes  subsequent  to  the  purchase 
of  the  land  by  Plerson.  The  judgment  of 
tbe  lower  conrt  is  affirmed. 

WIIiUAMS,  J.,  did  not  sit  in  this  case. 


MAES  V.  TEXAS  &  N.  O.  RY.  CO.  et  al. 

(Conrt  of  Civil  Appeals  of  Tpxns.    Oct.  12, 

1803.) 

IXSTRDCTIOKS — REPETITION  —  CoSTRIBfTORT  NbO- 
LIOBNCE. 

1.  In  an  action  for  personal  injuries,  where 
the  diarge  correctly  stated  the  law  Roveming 
tbe  case,  a  jadginent  will  not  be  reverBeil  Ik^ 
cause  in  the  charge  the  judge  twice  statpU  thtit, 
in  order  to  entitle  plaintiff  to  a  verdict,  ht>  iiiUHt 
show  negligence  on  the  part  of  dofendant,  and 
twice  stated  that  plaintiff  mast  show  that  he 
exercised  ordinary  care  to  avoid  the  accident; 
for.  though  the  charge  was  redundant  in  this 
respect,  it  did  not  require  the  jury  to  find  any 
fact  not  essential  to  plaintiff's  recovery. 

2.  It  ia  not  error  to  refuse  to  submit  to  a 
jury  a  special  charge  which  has  i)e«n  covered 
by  the  general  charge. 

3.  While  a  court  may  not  submit  to  the 
jnry  questions  not  raised  by  the  evidence,  it  is 
not,  in  defining  the  issues,  restricted  to  the  di- 
rect statements  of  witnesses,  bat  may  instruct 
the  jury  as  to  inferences  which  may  he  drawn 
from  circumstances  surroandinjr  the  case. 

4.  While  a  servant  may  hold  his  master  lia- 
ble for  the  results  of  defective  and  daiiKerous 
appliances,  still,  if  the  immediate  duty  of  keep- 
ing such  appliances  in  order  rests  on  such  serv- 
ant, and  he  is  injured  through  his  neglect  to 
Iteep  them  in  proper  order,  or  through  the  neg- 
lect in  relation  thereto  of  servants  immediately 
nnder  him,  and  whose  acts  in  regard  to  the  ap- 
pliances he  is  bound  to  oversee,  he  cannot  re- 
aver. Railway  Co.  v.  Hohii.  21  S.  W.  Rop. 
M2,  1  Tex.  Ov.  App.  35,  dtKtinguixhcd. 


Error  from  district  court,  Harris  county; 
James  Masterson,  Judge. 

Action  by  Robert  Maes,  plaintiff,  against 
the  Texas  &  New  Orleans  Railway  Company 
and  another,  defendants,  to  recover  damages 
for  personal  Injuries.  Judgment  was  render- 
ed for  defendants,  and  plaintiff  brings  errw. 
Affirmed. 

Ooldthwalte,  Swing  &  H.  F.  Ring,  for 
plaintiff  in  «r<nr.  W.  N.  Shaw,  for  defend- 
ants in  error. 

WILT^TAMS,  J.  The  case  is  thus  stated  by 
counsel  for  plaintiff  In  error:  "Action  In 
damages  by  plaintiff,  an  employe,  for  per- 
sonal injuries.  The  petition  was  filed  August 
29,  1891,  and  alleged,  in  effect,  that  plaintiff, 
while  In  the  discharge  of  his  duties  as  ship- 
ping clerk,  was  permanently  injured,  to  wit, 
AprU  6,  1881,  by  striking  his  head,  without 
fault  on  his  part,  against  an  obstructing  ap- 
pendage, negligently  permitted  by  defend- 
ants' agents  to  remain  on  one  of  the  cars; 
and  damages  were  laid  at  twenty  thousand 
dollars.  Defendants  answered  by  general  de- 
nial, special  traverse  of  negligence  on  their 
part,  and  plea  of  contributory  negligence. 
Jury  tri^,  and  verdict  for  'defendant,'  and 
judgment  for  both  defendants,  January  29, 
1892."  The  assignments  of  error  relate 
mainly  to  the  charge  given  by  the  court  and 
to  the  reftisnl  of  special  instructions  request- 
e<l  by  plaintiff  in  error. 

The  portion  of  the  court's  charge  complain- 
ed of  in  the  first  assignment  of  errors  was  an 
follows:  "If  from  the  evidence  you  find  that 
defendant's  car,  upon  which  plalnttfCs  in- 
Jmies  occurred,  was  not  in  a  reasonably  safe 
condition,  and  If  defendant  company,  or  Its 
servants  whose  duty  It  was  to  attend  to 
such  things,  (other  than  plaintiff  himself,  or 
laborers  working  under  his  Immediate  con- 
trol,) did  not  use  ordinary  care  in  furnishing 
and  placing  the  ear  in  question,  and  If  tho 
passageway  of  such  ear  furnished  was  olv 
Rtnicted  by  a  scantling,  as  alleged  in  plain- 
tiff's petition,  and  If  said  car,  on  account  of 
the  obstruotion,  was  not  In  a  reasonably  safe 
condition,  and  If  thereby  plaintiff  was  ex- 
posed to  an  extraordinary  danger  that  was 
not  known  to  him,  which,  by  the  use  of  or- 
dinary care  on  his  part,  he  could  not  have 
known  of,  then.  If  the  jury  further  bdieve 
from  tbe  evidence  that  defendants'  agents, 
(other  than  the  plaintiff,  or  those  working 
under  his  orders,)  whose  duty  it  was  to  In- 
spect and  repair  the  car,  negligently  faile<l 
to  remove  such  scantling,  and  If,  in  direct 
consequence  thereof,  plaintiff,  without  fault 
or  negligence  on  his  part,  was  Injm-ed,  as  al- 
leged, while  discharging  his  duties  as  defend- 
ants' transfer  or  shipping  clerk,  the  jnry 
will  find  for  plaintiff,  unless  the  evidence 
shows  that  an  ordinarily  prudent  person  in 
the  circumstances  of  plaintiff's  situation  at 
the  time  would  have  discovered  the  obstruc- 
tion, and  have  avoided  the  Injury.    In  that 
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caae  last  supposed  your  Twdlct  should  be 
for  defendant"  A.  special  charge  asked  by 
platntitr,  the  refusal  of  which  is  assigned  as 
error,  In  connection  with  the  above  passiige 
from  the  general  charge,  is  as  follows:  "If 
from  the  evidence  the  Jury  believe  that  the 
passageway  of  tlie  car  was  obstructed  by  a 
scantling,  as  alleged,  and  that  the  car  was, 
on  account  of  the  obstruction,  not  in  a  rea- 
sonably safe  condition,  and  that  thereby 
plaintiff  was  exposed  to  an  extraordinary 
danger  that  was  unknown  to  him,  then,  if 
the  Jury  believe  from  the  evidence  that  the 
defendants'  agents,  whose  dnty  it  was  to  in- 
spect and  repair  the  cars,  negligently  failed 
to  remove  such  obstruction,  and  that,  in  di- 
rect consequence  thereof,  plaintiff  waa  in- 
jured, as  alleged,  while  discharging  his  du- 
ties as  defendants'  employe,  the  Jury  will 
find  for  plaintiff,  unless  the  evidence  shows 
that  an  ordinarily  prudent  person,  in  the  dr- 
duuBtances  of  plaintiff's  situation  at  the 
time,  would  have  discovered  the  obstruction 
and  avoided  the  injury." 

The  character  of  the  issues  raised  by  the 
evidence  to  which  these  charges  applied  Is 
thus  stated  in  the  brief  for  plaintiff  in  error: 
"On  the  part  of  the  plaintiff  it  was  shown 
that  at  the  time  of  the  injury  he  was  in  the 
employ,  as  shipping  clerk,  of  defendants,  and 
bad  been  about  six  months,  and  had  been  oth- 
<-i-wlse  in  defendants'  employ  about  ten  years. 
That  in  the  discharge  of  his  duties  it  be- 
came necessary  for  him  to  run  hun-iedly 
from  his  desk,  where  he  was  checking,  across 
the  platform,  through  the  warehouse,  and 
through  the  car  in  question,  in  order  to  give 
directions  to  a  crew  of  a  switch  «igine, 
which  was  needed  on  the  'transfer  track.' 
The  car  was  oa  the  'house  track,'  to  be  load- 
ed with  freight,  where  it  had  been  about  ten 
minutes,  with  open  door.  It  was  raining 
very  hard,  and,  as  plaintiff  reached  the  car, 
he  looked  up,  and  saw  a  heavy  sheet  of  wa- 
ter falling  from  the  roof,  ducked  his  head, 
'as  a  man  naturally  would  going  through  wa- 
ller,' attempted  to  run  tlirough  the  car,  and 
violently  struck  his  head  against  an  unob- 
served appendage  in  the  form  of  a  wooden 
scantling  nailed  across  the  door  entrance,  of 
sufficient  lielght  to  strike  the  head  of  one 
going  through  In  his  position.  The  scantling 
wns  nailed  across  to  facilitate  loading  and  un- 
loading lumber,  by  employee  engaged  in  that 
service.  According  to  plaintiff's  testimony, 
such  employes  are  required  to  knock  the 
scantling  off  in  the  first  instance,  but,  If  they 
do  not  do  it,  it  Is  the  duty  of  the  car  re- 
pairs* or  Inspector  to  remove  it  before  mark- 
ing the  car  'O.  K.'  on  the  'house  track.'  This 
car  had  been  actually  Inspected,  and  stood 
cm  the  'bouse  track,'  marked  'O.  K.,'  but  the 
scantling  was  left  on  it  by  the  Inspector, 
who  was  charged  with  the  duty  of  seeing 
that  the  cars  were  in  a  proper  condition.  H. 
Stewart,  a  witness  for  plaintiff,  had  been 
car  repairer  for  15  or  20  years,  and  testified 
that  the  car  is  suooosed  to  be  in  Kood  condl- 


tlMi  in  ordinary  railroad  uses  when  on  the 
■house  track;'  that  the  car  wouhl  not  be  sent 
to  repair  shops  to  remove  the  scantling,  liot 
that  It  would  be  the  duty  at  the  \nmpectar* 
to  remove  it,  and  that  the  scantling  would 
render  the  car  dan;;(<roiu  becaose  liable  to 
do  injury.  Plaintiff,  in  his  experience^  bail 
never  seen  a  car  door  obstructed  in  that 
way  when  it  was  to  be  loaded.  On  the  part 
of  defendant  the  evidence  tended  to  show 
that  the  appendage  is  of  usual  occurrence; 
that  cars  frequently  come  from  the  mill  witb 
one  on,  but  this  was  specially  contradicted; 
that  they  are  generally  left  on  tUe  car  br 
the  men  placing  them  there.  Witneaaes  tes- 
tified for  defendants,  in  effect,  that  if  the 
car  went  to  the  repair  shop  the  repolrtn 
might  or  might  not  knock  off  the  appendatx. 
but  that  it  would  not  l>e  deemed  a  defect; 
that  the  officials  had  nothing  to  do  with  see- 
ing that  the  scantlings  were  taken  off,  bat 
that  was  a  matter  of  detail  left  with  the  m(>o 
who  loaded  the  car;  that  it  was  not  mad<- 
Uie  duty  of  tlie  car  inspectors  to  remore  tb<> 
appendaga  But  It  was  not  controverted 
that  the  car  repairers  and  inspectors  are  the 
agents  charged  with  the  duty  of  seeing  tlut 
cars  are  in  proper  condition,  nor  that  this  car 
had  Iieen  actually  inspected.  Plaintiff  testi- 
fied that  the  car  was  No.  3,854,  and  much 
testimony  was  adduced  by  defendants  tend- 
ing strongly  to  show  that  such  was  not  the 
car,  I>ecause  not  then  in  Houston."  In  re- 
gard to  the  evidence  we  may  say  that,  In 
otu:  Judgment,  tbae  was  a  decided  prepod- 
derance  to  the  effect  that  the  timlier  across 
the  door  of  the  car  was  such  as  might  at  any 
time  have  been  looked  for,  and  that  Its  pres- 
ence there  was  not  in  the  nature  of  a  dan- 
gerous defect,  but  that  such  rislu  as  resulted 
from  it  lielonged  to  that  class  which  were 
Incident  to  the  service. 

The  complaint  made  of  the  charge  is  that 
It  was  confused  and  misleading  "in  twice 
submitting  to  the  Jury  the  necessity  of  neg- 
ligence (m  the  part  of  the  d^endants,  and 
twice  the  use  of  ordinary  care  on  the  part 
of  plaintiff  to  discover  the  obstruction,  there- 
by giving  imdue  prominence  to  those  parts." 
There  is  nnnecesseryreipetition  in  the  thaige. 
This,  of  Itself,  is  not  sufficiwit,  however.  In 
our  opinion,  to  reverse  the  case.  We  do  not 
think  that  It  waa  naturally  calculated  t» 
impress  upon  the  Jivy  any  particular  view 
of  the  case,  nor  to  indicate  any  opinion  of 
the  court.  Aside  from  the  ftict  that  it  is 
redundant,  the  charge  is  a  fair  statement 
of  the  law.  If  the  Jivy  correctly  applied  the 
rules  i^ven,  they  w^e  not  required  to  find 
any  fact  not  essential  to  a  recovery  by  pUdn- 
tiff.  In  this  the  case  differs  from  that  of  Rail- 
road Co.  V.  Conroy,  (Tex.  Sup.)  18  8.  W.  Bep. 
609,  in  which,  by  coupling  distinct  defenses 
by  the  copulative  conjimction,  the  diaivs 
required  proof  of  both,  where  one  was  suf- 
ficient. Tl»e  re<petlt!(Hi8  here  required  proof 
of  the  same  facts  and  those  essential  ones. 
We  have  examined  the  authorities  referred 
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(o,  and  In  none  of  tbem  was  the  case  re- 
reraed  becauoe  of  mere  repetition.  We  do 
oot  mean  to  say  tliat  particular  yiewa  of 
the  cause  might  not  be  so  Impressed  on  the 
jury  by  the  court,  by  the  manner  In  which 
rules  of  law  governing  It  were  stated  and 
repeated,  as  to  famish  grounds  tat  reversal. 
We  do  not  think  this  charge  of  tliat  nature, 
and  see  nothing  In  the  case  to  indicate  that 
the  Jury  were  misled.  The  refusal  of  the 
special  charge  was  not  error,  because  it  waa 
sufficiently  given  in  the  general  charge. 

The  following  portion  of  the  charge  is  aa- 
signedaa  error:  "Ontheother  band,  if  you  find 
from  the  evidence  it  was  a  part  of  the  duty  of 
plaintiff,  or  of  the  laborers  under  him,  to  have 
removed  any  slats  or  pieces  of  timber  across 
the  doorway  of  cars  placed  to  be  loaded  or 
unloaded,  and  It  he  or  they  failed  or  neg- 
lected to  do  so,  and  If  by  reason  of  such 
ob8tructi<Mi  being  there  plaintiff  was  injured, 
he  cannot  recover  for  injuries  so  by  him  re- 
ceived, although  yon  may  believe  that  it  waa 
also  the  duty  of  some  other  of  defendants' 
servants  to  have  knocked  off  such  piece  of 
timber."  It  is  claimed  that  there  Is  no  evi- 
dence in  the  recix'd  to  warrant  the  snbiuiaslou 
of  this  question  to  the  jury.  Plaintiff's  tes- 
timony shows  that  it  was  hie  duty  aa  check 
clerk,  when  he  unloaded  or  superintended 
the  unloading  of  a  car,  to  remove,  or  cause 
to  be  removed,  such  timbers  as  that  in  ques- 
tion; but  he  stated  that  he  did  not  unload 
the  car  by  which  he  was  hurt,  and  that 
the  omission  to  remove  the  timber  was 
not  that  of  himself,  nor  of  those  under  him, 
but  (rf  other  savants;  and  no  witness  stated 
that  he  did  superintend  the  unloading  of 
the  car.  Upon  a  careful  examination  of 
his  own  testimony,  however,  we  have  con- 
cluded that  circumstances  appear  which  war- 
ranted the  court  in  submitting  to  the  jui-y 
whether  or  not  he  did,  notwithstanding  his 
direct  testimony  to  the  contrary,  have  charge 
of  the  unloading  of  the  car  In  question. 
Those  circumstances  we  will  state,  premising 
that  there  Is  no  other  evidence  which  tended 
to  show  the  fact  In  bis  cross-cxnmlnation, 
on  page  12  of  the  transcript,  he  says:  "I 
was  check  cleiit,  but  did  not  unload  that 
particular  car.  I  had  a  gang  of  bands  under 
me  to  unload  the  cars,  and  transfer  lumber 
from  one  car  to  another,  and  to  do  all  kinds 
of  work,"  etc.  On  page  14  he  says:  "This 
car  waa  three  or  four  days  befM«  the  accl- 
<lent  (m  the  transfer  trade.  The  number 
of  the  car  waa  8.  A.  3,854."  He  further 
states  that  he  had  taken  the  nmnbM'  of  the 
car  at  tlie  time  he  saw  it  on  the  transfer 
track,  explaining  that  it  was  a  part  of  his 
business  to  do  so.  He  further  states  that 
a  hole  waa  cut  In  the  end  of  the  cor  by  the  w- 
der  of  Mr.  Scott,  in  order  that  the  large  Itim- 
ber  might  be  gotten  out,  and  that  "Scott 
naked  me  to  send  for  Bridespecker  to  do  it." 
On  page  17  be  says,  "He  [Bridespeeker] 
<<4ther  cat  the  hole  or  knocked  it  so  we  could 
get  the  lumber  out."     On  page  18,  returning 


to  this  point,  he  says:  "The  way  I  know 
there  was  a  hole  in  the  end  of  the  car,  Scott 
asked  me  to  send  for  Bridespeeker  to  have 
it  done;  but  Scott  sent  I  did  not  do  it 
quick  enough  for  him.  I  was  doing  otlier 
work  with  my  men.  and  did  not  have  t'-.e  hands 
to  spore.  I  saw  the  car  that  morning.  Did 
not  see  it  unloaded;  was  busy  with  my  gang. 
I  knew  the  car  he  meant  because  he  said  the 
car  Klelber  was  unloading.  I  am  sure 
Klelber  was  unloading  it"  Kl^ber,  one  of 
the  chedc  clerks,  dolled  that  he  unloaded  car 
No.  3,854,  or  any  car  in  the  end  of  which  a 
hole  waa  cut  On  almost  every  material  fact 
wbiofa  he  testified  to  plaintiff  was  contradict- 
ed by  other  evidence.  And  from  the  man- 
ner in  which  he  testified  about  the  car,  and 
was  contradicted  by  Klelber  as  to  the  unload- 
ing of  it,  the  court.  In  view  of  the  attack 
made  upon  his  credibility,  wns  waiTanted  in 
leaving  the  jiUTr  to  say  whether  or  not  he 
superintended  the  imloading  of  the  car,  it 
being  admitted  by  him  that  If  he  had  done 
so  it  would  have  been  his  duty  to  have  the 
j  timber  removed.  While  a  court  may  not 
I  submit  questions  not  raised  by  evidence,  it 
i  Is  not.  In  defining  the  issues,  restricted  to 
{  the  direct  statements,  but  may  pay  regard 
to  inferences  which  the  jury  may  draw  fi-om 
circumstances.  There  is  no  evidence  tend- 
ing to  show  that  any  oae  else  but  either 
Klelber  or  plaintiff  unloaded  the  car.  ^  Plain- 
tiff says  Klelber  unloaded,  but  drops  some  ex- 
pressions that  seem  to  suggest  that  the 
might  have  done  it  himself.  Klelber  denies 
that  he  did  It.  It  wpuld  seem  that  this 
plainly  raises  the  question  if  plaintiff  did  not 
himself  see  to  the  tmloeding  of  the  car. 
This  may  not  be  the  view  best  supported 
by  the  evidence,  and  we  do  not  say  that  it 
is;  but  it  is  sufficient  to  warrant  the  charge 
If  there  any  evidence  tending  to  prove  the 
fact,  the  effect  of  which  was  stated  to  the 
:  jury.  That  the  charge  contains  a  true  rule 
I  of  law  we  think  there  is  no  doubt  While  a 
i  servant  may  hold  his  master  liable  for  the 
I  results  of  defective  and  dangerous  appliances 
j  growing  out  of  a  master's  negligence,  it  is 
nevertheless  true  that  if  the  Immediate  duty 
of  making  such  appliances  in  order  rests  upon 
the  servant,  and  he  omits  to  perform  it,  be 
cannot  recover.  To  permit  him  to  do  so 
would  allow  htm  to  take  advantage  of  bis 
own  negligence.  And  the  same  result  would 
follow  If  the  omlsrton  was  that  of  the  serv- 
ants immediately  under  him,  whose  acts  in 
keeping  the  appliances  in  proper  condition  he 
was  bound  to  oversee.  In  this  respect  the 
case  Is  clearly  distinguishable  from  that  of 
Railway  Co.  v.  Hohn,  1  Tex.  Civ.  App.  35, 
21  S.  W.  Rep.  942,  and  other  authorities 
dted.  It  follows  that  the  second  special 
charge  requested  by  plaintiff,  "to  the  effect 
that  If  the  scantling  was  not  removed 
through  the  negligence  of  tlie  car  Inspector 
or  repairer,  then  the  fact  that  the  laborers 
creating  the  obstruction  were  required  in 
the  first  place  to  remove  It  would  furnisli 
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uu  defense,"  was  correctly  refused,  Aecause 
U  partially  conflicted  with  the  rule  glvni  in 
tbe  general  charge.  The  verdict  for  "defoid- 
aut,"  we  thlnli,  under  the  issues  in  this  case, 
authorized  Judgment  for  l)otb  defendants. 
The  Judgment  is  afflmied. 


WESTERN  BRASS  MANUF'G  CO.  t.  MAV- 
ERICK.' 
(Court  «f  CItU  Appeals  of  Texas.    Oct  18, 
1898.) 
Batiks— COU.ECTION8 — Patmbst  bt  Crkck. 

1.  In  an  afetion  to  recover  money  collected 
by  a  banker,  it  appeared  that  plaintitF  drew  on 
one  IC,  to  defendant's  order,  and  scut  the 
draft  to  defendant  for  collection.  Defendant's 
collector  went  to  K.  to  collect  the  draft, 
and,  receiving  from  K.  a  check  on  defend- 
ant for  the  amount  of  the  draft,  stamped 
the  same  "Paid."  and  delivered  it  to  K. 
There  were  no  funds  in  defendant's  hands 
beloneing  to  K.,  and  the  check  was  not  paid, 
bnt  K.  refused  to  surrender  plaintifTs  draft. 
Defendant's  collector  was  not  authorized  by  de- 
fendant to  receive  in  payment  of  drafts  any- 
thing but  money,  though  it  was  shown  that  be 
had  before  received  from  defendant  his  checks 
for  drafts.  Jleld,  that  the  receipt  by  defend- 
ant's collector  of  the  check  did  not  have  the 
effect  of  a  payment  of  the  amount  of  the  draft 
to  defendant. 

2.  Even  if  defendant  had  himself  presented 
plaintiff's  draft  for  payment,  and  had  taken 
therefor  a  check  on  a  third  person,  tbe  receipt 
of  sucb  check  would  not  have  had  the  effect  of 
a  payment  to  defendant,  unless  he  received  the 
check  a«  a  payment. 

Appeal  frcHu  district  court,  Bexar  county; 
George  H.  Noonan,  .Tudge. 

Action  by  the  Western  Brass  Manufactur- 
ing Company  agnipst  Sam  Maverick  to  re- 
cover vaoaej  coUected  by  defendant,  as  a 
banker,  In  the  regular  course  of  business. 
Judgment  was  rendered  for  defendant,  and 
plaintiff  appeals.     Affirmed. 

Geo.  O.  Altgelt,  for  appellant  Perry  J. 
I^ewlB,  tor  appellee. 

FLT,  J.  AppeUont  sued  for  $522.66  which 
it  alleges  was  collected  by  appeUee,  as  a 
banker,  in  due  course  of  business,  from  one 
Diivid  Klrkwood,  on  a  check  drawn  by  ap- 
pellant on  Kii^wood,  and  placed  In  the  bands 
of  the  Maverick  Bank  for  collection.  De- 
fendant answered  by  general  denial.  There 
was  no  ooatroversy  about  the  facts,  which 
showed  that  the  appellant  sent  the  cbedi 
drawn  by  itself  on  Kirkwood  in  favor  of  tbe 
Maverick  Bank  to  the  said  bank  for  collec- 
tion; that  an  agent  or  employe  of  the  bank 
tiH>k  tbe  draft  to  Kirkwood,  and  the  latter 
pivo  the  employe  a  draft  mi  the  Maverick 
Bank  for  the  amount;  tbe  employe  stamp- 
ing "Paid"  on  the  back  of  appellant's  draft, 
and  turning  it  over  to  Kirkwood.  When  the 
employe  arrived  at  the  bank,  Kirkwood  not 
having  any  funds  hi  tbe  l)enk,  payment  was 
not  made,  and  the  employe  was  instructed  by 

'Rehearing  denied. 


Bam  Mavolck  to  return  to  Klikwood'a  place 
of  business,  and  get  tbe  draft.  Whe«  Kbk- 
wood  was  seen,  be  rcfnsed  to  muKBder  the 
draft  App^ee  Immediately  informed  ap- 
pellant of  the  facta,  as  above  set  oat  The 
employe  was  the  regular  eoQeetor  of  tl>e 
Maverick  Bank.  There  was  no  agree  Man 
between  the  collector  and  Kirkwood  that  the 
draft  given  by  him  was  token  in  payment  of 
appellant's  draft  except  as  might  be  Implied 
from  tbe  circumstanoes.  AppeUee  did  mm 
honor  tbe  draft  vt  Kirkwood,  and  did  not 
pay  the  draft  of  appellant  The  collector 
swore  that  he  bad  no  authority  to  accept 
anything  but  money  in  payment  of  drafts 
or  like  paper,  but  tliat  he  liad  often  btiarv 
taken  checks  titr  draffaa,  or  other  paper,  and 
had  recdved  checks  from  Kirkwood  before: 
We  conclude  that  an  agent  in  eoUeetiiig, 
must  act  within  the  scope  of  liis  powers,  hi 
order  to  bind  tbe  principal,  and  that  if  he 
is  sent  out  to  make  coUecttona,  be  would 
in  the  abs«ice  of  instructions,  have  no  aa- 
thority  to  receive  anytlilng  but  mcakey.  Rob- 
son  v.  Watte,  11  Tex.  7W.  Whatever  is  re- 
ceived by  a  creditor  in  satisfaction  of  bis 
debt  will  be  effective  aa  a  payment  between 
the  creditor  and  his  debtax*.  Bnt  a  trustee 
or  agent  with  power  simply  to  collect  can- 
not, in  gNieral,  receive  paynoent  in  any- 
thing but  money.  Nor  will  a  payment  to  him 
in  any  thing  else  be  binding  upon  his  prin- 
cipal, or  operate  to  discharge  the  debt  sn- 
less  made  or  received  by  anthorlty  of  ids 
principal,  express  or  implied.  Thus,  an  agent 
cannot  bind  his  principal  by  taking  a  tSi 
of  exchange  in  payment  imless  anthoriaed 
so  to  do,  or  unless  it  was  customary  to 
settle  by  Mil.  Story,  Ag.  f|  08,  181.  413,  490. 
While  It  was  abown  that  tbe  collector  bad 
often  token  drafte  for  debts,  yet  it  was  not 
often  enough  to  establish  a  custom,  and  it 
was  d<«e  in  direct  violation  of  orders. 

Evcm  if  Maverick  had  presented  the  chedL 
himself,  and  had  -taken  a  draft  on  »  third 
party,  it  would  not  have  been  a  payment 
unless  he  bad  received  tbe  draft  as  a  pay- 
ment McNeil  V.  McCamley,  6  Tex.  164:  Mc- 
Gulre  V.  BidweU,  64  Tex.  43;  2  Pars.  Coot 
624;  2  Chit  Coot  1135.  If  tbe  draft  was 
not  accepted  in  payment  of  the  debt  due  l>y 
Kii^wood  to  appellant  is  he  not  in  tbe  same 
position  tiiat.  he  would  have  been,  bad  the 
check  not  have  been  taken?  He  had  the 
same  recourse  against  Kirkwood  after  the 
pres«itatloa  of  the  draft  as  before,  and  we 
are  unable  to  see  upon  what  gromid.  legal 
or  moral,  be  expects  to  hoAi  Maverick  re- 
sponsible. If  there  had  been  an  acc«>ptance 
of  tbe  draft  of  Kirkwood  in  psTmeat  ot  tbe 
debt  appellant  would  then  have  been  de- 
prived of  his  right  of  acticn  agatost  Kiric- 
wood,  and  could  Ikrfd  appellee  liable  for  tbe 
resulting  damages.  Bat  under  the  facts  bi 
this  case,  appellant  liad  lost  no  right  by  tbe 
acte  of  appellee,  and  we  can  see  no  oror  in 
the  judgment  of  tbe  lower  court  Ilw  Jndf- 
ment  is  aftirmed. 
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BURLESON  T.  LINDSET.* 

(Conrt  of  CSvil  Appeals  ot  Tsxos.    Oct.  18, 

1898.) 

Cbahsb  or  Yum— Bkcaoh  or  Costbaot— Dam- 

AflES. 

1.  Where  an  action  based  on  a  written  con- 
tract, which  specifies  the  place  of  its  perform- 
ance, is  commenced  in  the  county  specified  in 
the  contract,  the  Tenne  wlU  not,  on  the  applica- 
tion of  defendant,  be  changed  to  the  connty  of 
defMidant's  reaidence,  under  Rer.  St.  art.  1198, 
subd.  5,  which  provides  that  where  a  person 
has  contracted,  in  writing,  to  perform  an  obli- 

gation  in  any  particular  county,  suit  may  be 
ronght  either  in  such  county,  or  where  defend- 
ant has  his  domicile. 

2.  In  an  action  to  recover  damages  for 
breach  of  contract,  it  appeared  that  plaintiff,  a 
lawyer,  contracted  with  defendant,  another 
lawyer,  to  assist  in  the  defense  of  an  action, 
and,  as  comp«ksati<»i,  was  to  share  with  de- 
fendant in  the  proceeds  of  a  note  from  one  D. 
to  the  latter,  secured  by  a  deed  of  trust  of 
real  and  i)eTSonal  property,  defendant  aKreeing 
to  realize  on  the  property  at  once.  Plaintiff  as- 
sisted in  the  trial  of  the  action,  but  not  in  the 
appeal.  Defeiidaut  sold  the  personal  property, 
and  appropriated  the  proceeds:  and,  in  an  ac- 
tion by  a  third  person  to  partition  the  land,  one- 
«gbth  thereof  was  adjudged  to  belong  to  such 
third  person,  and  seven-eighths  to  D.  The  land 
was  sold  under  the  judgment  in  the  action,  and 
bouKht  by  defendant.  In'  his  petition,  plaintift 
alleged  fraud  on  defendant's  part  in  the  sale 
of  the  personal  property,  but,  in  regard  to  the 
land,  complained  (mly  of  defendant's  failure  to 
foreclose  his  lien.    Held  that,  inasmuch  as  the 

?|Destion  of  fraud  was  raised  only  as  to  de- 
endant's  dealings  with  the  personal  property, 
it  was  error  to  submit  to  the  jury  the  qneation 
of  -whether  defendant  had  fraudulently  depre- 
ciated the  value  of  the  land  for  the  purpose  of 
buying  it  in. 

3.  In  fixing  the  damages  in  such  an  action, 
the  question  is,  not  what  the  value  of  plaintiffs 
services  were,  but  what  proportion  of  services 
he  rendered,  as  he  is  entitled  to  recover  out  of 
the  proceeds  of  the  property  only  such  an 
amount  as  will  be  proportionate  to  the  services 
rendered  by  him. 

Apiieal  from  Maverick  couuty  court;  James 
M.  Ooggin,  Judge. 

Action  by  Leigh  Burleson  against  B.  D. 
Lindsey  to  recover  damages  for  breach  of 
contract  Judgment  was  rendered  for  plnio- 
tlfl,  and  defoidant  appeals.     Reversed. 

Ward  &  Faulk  and  W.  L.  Evans,  for  ap- 
pellant Dan  W.  Nicholson  and  James  A. 
Ware,  for  appellee. 

ITLY,  J.  The  petition  in  this  case  Is  quite 
voluminous  and  prolix,  but  we  gain  from  the 
allegations  that  appellee  Is  suing  for  $600 
doe  him  by  apx>eUant;  that  appellant  Is  an 
attorney,  and  he,  with  other  counsel,  had 
been  employed  to  defend  one  Dick  Duncan, 
4duirged  with  murder;  that,  the  other  cotm- 
sel  having  failed  to  put  in  an  appeflrnnce  at 
the  term  when  Duncan  was  to  be  tried,  the 
brothers  of  Duncan  and  one  Retry  Ketchum, 
with  the  consent  of  appellant,  employed  one 
R.  H.  Lombard  to  assist  in  the  defense,  and 

'  l{cht>i>rin):  denied. 


agreed  to  pay  said  Lombard  |100  cash,  and 
also  the  amount  agreed  to  be  palA  the  ab- 
sent attorneys.  Ward  &  Fisher,  being  a  one- 
half  interest  in  a  certain  note  for  $1,600, 
which  was  secured  by  a  deed  of  trust  upon 
147^  aores  of  land  in  San  Saba  county,  and 
a  certain  stock  of  h<MveB;  that  said  note 
and  deed  of  trust  had  been  executed  to  Ward 
&  Fisher  and  def aidant  Jointly;  that  defend- 
ant reiHreeented  to  Lombard  that  Ward  & 
Fisher  had  failed  to  put  In  an  appearance, 
and  had  violated  their  contract,  and  were 
entitled  to  no  part  of  the  $1,600,  and  that 
defendant  would  pay  over  to  Lombard  one- 
half  of  what  was  realised  from  the  note, 
above  expenses,  and  $100  due  Ketchum,  and 
would,  by  foreclosure  or  othwwlse,  as  soon 
as  poBslble,  collect  the  money,  and  would 
remit  to  Lombard  his  part  of  the  money,  in 
New  York  exchange,  to  Eagle  Pass;  that 
Lombard  did  assist  in  the  trial  of  Duncan 
in  the  district  court  of  Maverl<^  connty,  and 
assisted  in  preparing  the  case  for  appeal; 
that  the  services  rendered  were  worth  fOOO, 
and  no  part  of  the  same  had  been  paid;  that 
an  obligation  was  signed  by  defend.-mt,  set- 
ting up  the  failure  of  Ward  &  Fisher  to  be 
present  and  the  employment  of  Lombard  to 
iissist  in  the  defense  of  Duncan  in  the  dis- 
trict and  superior  courts,  and  the  agreement 
ot  defendant  to  tise  said  property,  and  to- 
foreclose  or  sell  the  same  at  the  earliest  prac- 
ticable time,  and  to  pay  over  first  to  Berry 
Ketchum  $100,  and  the  balance,  deducting 
necessary  expenses,  to  divide  equally  be- 
tween defendant  and  the  said  R.  H.  Lom- 
bard, and  to  send  his  part  to  him  in  New 
York  exchange  at  his  expense  at  Eagle  Pass; 
that  this  obligation  had,  with  the  knowl- 
edge and  in  the  presence  of  defendant,  been 
transferred,  for  value,  to  appellee;  that  the 
property  was  in  the  hands  of  defendant  at 
time  of  filing  of  suit;  that  the  land  was 
worth  $6  per  acre;  that  the  horses.  30  head, 
were  worth  $20  each;  that  the  note  had 
matured,  and  the  deed  of  trust  had  in  it  a 
power  of  sale;  that  defendant  had  fraudu- 
lently catised  the  horses  to  be  sold  under  it 
deed  of  trust,  and  had  bought  them  at  a 
grossly  inadequate  price,  to  wit,  $150,  when 
they  were  worth  $600,  ahd  had  not  glVen 
any  of  the  proceeds  to  plaintiff;  that  Lom- 
bard was  dead;  that  defendant  had  not  fore- 
closed the  lien  on  the  land.  There  was  pray- 
er for  Judgment  for  $600.  On  December  15. 
1800,  defendant  tiled  a  plea  of  privilege  to 
be  sued  in  San  Saba  cotmty,  where  he  resid- 
ed. On  January  17,  1891,  defendant  filed 
his  answer,  denying  any  verbal  contract,  and 
setting  up  the  written  agreement  mentioned 
in  the  petition  made  by  him  with  Lombard, 
and  denying  that  Lombard  had  performed 
any  service  for  Duncan,  except  In  the  dis- 
trict court,  and  that  even  there  he  did  not 
assist  in  preparing  the  case  for  appeal.  De- 
fendant also  alleged  that  he  had  realised 
from  the  horses  only  $120,  after  paying  ex- 
penses.    The   trial   took   place   January   19, 
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1881,  and  there  was  a  verdict  and  Judgment 
tor  plaintiff  for  the  snm  of  $450.  The  nn- 
-clutllenged  facts  In  this  case  show  that  Lom- 
bard was  employed  as  alleged,  and  defcud- 
jiut  was  present;  that  defoidant  signed  the 
VTltten  contract;  that  Lombard  assisted  in 
the  defense  of  Duncan  in  the  district  court 
of  I-larerlck  county,  but  not  In  the  supremo 
eotirt;  liiat  the  horses  were  sold,  and  de- 
fi.>ndnnt  bought  them  in  for  $150,  and  appro- 
priated the  net  proceeds;  that  a  suit  was 
l>rou(;ht  in  San  Siaba  county  for  partitlcn  of 
the  Williamson  pre-emption  tract,  of  which 
tract  tlic  Und  mortgaged  by  Duncan  was  a 
part,  and  one-elgbtb  of  It  was  set  apart  to 
the  plaintiff  in  that  suit,  and  seven-eighths 
to  Duncau.  and  the  laud,  behig  incapable  of 
partition  nnder  the  order  of  the  court,  was 
aold,  and  was  bought  by  appellant  for  $02,5. 

The  first  and  second  assignments  of  error 
Are  that  the  court  erred  in  uvorriiliii;;  ibe 
plea  of  privilege.  The  ctmtract  sued  on  was 
in  writing,  the  place  of  performance  of  the 
obligation  being  Maverick  county,  and  there 
was  no  error  in  overruling  the  plea.  Ber. 
St  art.  1198,  subd.  5,  provides  that  where 
m  person  has  contracted  in  writing  to  per- 
form an  obligation  in  any  particular  county, 
suit  may  be  brought  either  in  such  county, 
or  where  defendant  has  his  domicile.  Durst 
V.  Swift,  11  Tex.  274. 

The  sixth  assignment  of  error  brings  in 
review  a  section  of  the  charge  on  the  subject 
of  the  fraud  of  defendant  in  using  means  to 
depreciate  the  value  of  the  property,  and  then 
buying  it  in.  Counsel  for  appellant  object 
to  this  charge  because  it  is  not  supported 
by  the  proof.  It  was  alleged  in  the  peti- 
tion that  the  horses  were  sold  for  a  grossly 
inadequate  price,  and  that  this  was  brought 
.ibout  by  defendant,  and  the  only  fact  intro- 
duced to  show  that  the  horses  were  worth 
more  is  a  declaration  of  defendant  as  to  the 
value  of  the  horses  made  six  mouths  before 
the  sale.  No  fraud  is  aUe^vd  in  the  sale  of 
land,  but  complaint  is  made  In  the  petltl<m 
that  the  foreclosure  of  the  lien  had  been  neg- 
lected. We  are  of  the  opinion  that  the 
charge  was  not  warranted  by  the  facts,  and, 
imder  the  allegations,  should  have  been  con- 
tlned  to  the  sale  of  the  horses.  The  Jury 
were  doubtless  misled  by  the  charge,  because 
it  is  only  on  the  assumption  of  fraud  having 
been  proved  that  the  amotmt  of  the  verdict 
can  be  Justified.  Under  proper  allegations 
and  proof,  fraud  in  using  means,  direct  or 
indirect,  to  depreciate  the  value  of  the  prop- 
erty with  which  defendant  was  inti-uHted, 
would  render  defendant  liable.  In  accounting 
to  plaintiff  for  his  share  of  the  property, 
for  the  true  market  value  of  the  same.  De- 
fendant occupied  a  position  of  trust  to  plain- 
tiff, and  the  law  would  not  tolerate  bad  faith 
on  bis  part  in  dealing  with  the  property. 
He  had  been  intrusted  with  plaintiff's  In- 
terests, and  be  will  be  compelled  to  act  in 
Kood  faith  towards  the  man  who  put  his 
trust  in  him.     But  fraud  was  not  proved  in 


this  case,  and  the  charge  wu  nawarranted 
and  misleading. 

In  view  of  another  trial,  we  will  say  tlift. 
in  ascertaining  the  portion  of  the  proceeS 
of  the  property  to  which  plaintiff  is  entitled, 
the  question  la  not  as  to  what  Lomlianl'* 
services  were  worth,  that  he  rendered,  be- 
cause there  was  a  positive  agreement  as  to 
the  amount  of  the  fee  for  all  the  courts.  The 
question  is,  what  proportion  of  tbe  services 
did  he  render?  And,  when  that  is  ascer- 
tained, it  is  easy  to  obtain  his  proportkNUte 
share  of  the  fee.  If  the  defendant  did  the 
larger  part  of  the  work.  Justice,  it  seems, 
would  demand  that  he  have  a  larger  part  of 
the  fee.  For  the  error  indicated,  the  Judg- 
ment of  the  lower  court  is  reversed,  and  tbs 
cause  remanded. 


OGDBN  et  al.  v.  BOSSR. 

(Oourt  of  Civil   AppenU  of  Te.\aa.    Sept.  20, 

1803.) 

Granting  Hbw  Thiai.  ox  Appeal— Eftect. 
Where,  on  appeal,  the  Jndgment  it  re- 
versed, and  the  caase  merely  remanded  for  i 
new  trial,  without  directions,   trial  shoold  l* 
had.  as  if  the  caase  had  never  been  tried  st  til. 

On  rehearing.    Denied. 

Foe  report  on  appeal,  see  23  S.  W.  Bep. 
260.  For  report  on  former  appeal  to  supreme 
court,  seem  8.  W.  Rep.  860. 

NPiiLL,  J.  In  his  motion  for  a  rdiearioe 
in  this  case  tbe  appellee  Insists  that  thi.« 
avurt,  in  arriving  at  Its  opinion,  considereJ 
his  first  supplemental  petition  after  it  wa.s 
substituted  by  his  second  supplemental  peti- 
tion, and  was  thfflrefore  not  properly  a  part 
of  tbe  record,  and  argues  therefrom  that 
the  statement  in  the  opinion  of  the  court  that 
appellee,  in  his  siqtplemental  petition,  admit- 
ted the  legal  title  to  the  land  In  controveny 
was  in  Sam  M.  Johnson,  but  averred  that 
such  legal  title  rested  on  fraudulent  convey- 
ances made  by  Clark  to  Moore,  and  bjr 
Moore  to  Johnson  at  the  Instance  of  Clark, 
was  not  founded  on  appellee's  pleading,  and 
that  tho'efore  there  was  nothing  upon  wUcb 
to  predicate  the  principle  of  law  that  In  a^ 
tion  of  trespass  to  try  title,  where  the  plain- 
tiff admits  the  legal  Utle  to  the  property  U 
controversy  to  be  in  defendant,  but  alleges 
that  such  legal  title  is  invalid,  he  cannot 
rest  his  case  upon  proof  of  title  in  him- 
self, but  must  establish  the  invalidity  of  de- 
fendant's title.  In  its  statement  of  the 
pleadings  in  the  case,  the  court  set  out  fuU.v 
the  allegations  In  appellee's  first  supple- 
mental petition,  and  then  stated  that  "on  No- 
vemljer  30,  1889,  plaintiff  [appellee]  filed  hta 
second  supplemental  petition,  excepting  gener- 
ally and  specially  to  defendant's  said  amend- 
ed answer,  and  pleading,  in  effect,  the  facts 
alleged  in  his  first  supplemental  petition,  and 
sought  to  avoid  tlie  deed  from  Moore  to 
Johnson  as  fraudulent."  In  his  second  8U|>- 
pleiiientsil  petition  the  ap(ieUe«  aliege<i  tliat 
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"on  isx  about  the  day  of  November, 

1SS2,  A.  a.  Clark  made  and  contrived  said 
ajci'eeiuent  in  the  said  plea  set  forth  in  de- 
fraud of  the  creditors  of  the  said  Clarli,  who 
was  then  Indebted  to'  Insolvency,  and  was 
being  pressed  by  his  creditors;  and  the  said 
tirm  of  Ogden  and  Johnson,  being  said 
Clark's  aittom^s,  and  with  the  Intention  to 
place  all  of  Clark's  properly  beyond  the  reach 
of  his  creditors,  and  with  a  view  to  cheat 
And  defraud  l)oth  existing  and  subsequent 
creditors,  did  contrive  the  conveyance  to  R. 
W.Moore  to  defeat  hla  (the  said  A.  G.  Clark's) 
creditors  in  the  collection  of  their  debts  then 
-exlstiflg,  or  those  that  he  might  thereafter 
contract,"  etc.;  and  that  "Moore,  *  •  • 
-at  the  Instance  of  Ogden  &  JohnscA,  on 
or  about  the  5tb  day  of  February,  1885, 
conveyed  said  four  lots  to  Sam  M.  Johnson, 
which  said  conveyance  was  made  to  hinder, 
delay,  and  defraud  Clark's  creditors,"  etc. 
From  this  It  is  seen  that  appellee,  as  stated 
in  the  opinion  of  the  court,  admitted  that 
the  legal  title  to  the  land  was  In  Johnson; 
and,  having  done  so.  It  was  incumbent  on 
him  to  prove  the  matters  alleged  in  his  said 
.Mipplemental  petition  in  avoidance  of  it,  be- 
fore he  could  recover  the  property  sued  for. 
'i'hts  legal  title  was  not  only  alleged  by  ap- 
pellee, but  shown  by  his  proof,  to'be  superior 
tlie  one  under  which  he  claimed.  If  the  ap- 
"pellee  had  been  In  the  possession  of  the  prop- 
(Tty,  and  suit  brought  against  him  by  appel- 
lants to  recover  It,  they  would  have  been 
successful  In  such  stilt  if  the  proof  in  such 
case  had  been  tlie  same  as  in  this.  Though 
it  may  have  been  a  bare  legal  title,  it  was 
-good  against  Bosse  until  he  showed  an  equity 
superior  to  It  He  alleged  facts  to  show 
such  an  equity,  but  introduced  no  evidence 
tending  to  establish  It  No  case  can  be  found 
in  which  It  has  been  held  that  after  the 
plnlntltr  has  alleged  and  proven,  as  in  this 
■case,  that  the  legal  title  of  the  property  sued 
Use  was  in  the  defendant,  without  proof 
showing  the  Invalidity  of  such  title,  it  will 
be  incumbent  on  the  defendant  to  affirm- 
atively  prove  such  title,  or  any  trust  estate 
that  may  be  Involved  therein,  in  order  to  de- 
feat plaintiff's  action.  Counsel  for  appellee 
say.  In  their  argument  on  this  motion,  that, 
if  the  plea  of  Ogden  &  Johnson  had  been 
almply  not  guilty,  appellee  would  have  been 
compelled  to  prove,  not  only  that  the  parties 
cinimed  through  Clark  as  a  coiunion  source 
-of  title,  but  also  that  his  claim  under  such 
source  was  superior  to  appellants',  but  con- 
t«-nd  that  their  special  plea  relieved  them  of 
the  necessity  of  proving  the  superior  title 
from  the  common  source.  In  our  opinion, 
this  contention  cannot  be  maintained.  In 
the  case  of  Sayers  v.  Mortgage  Co.,  78  Tex. 
245,  14  8.  W.  Kep.  578,  the  defendant  plead- 
ed not  guilty,  and  also  specially  that  a  cer- 
tain firm  and  corpwation  liad  executed  a 
deed  in  trust  upon  the  land  sued  for  to  se- 
i-ure  defendant  in  a  larger  sum  of  money, 
-and  that,  in  satisfaction  of  the  mortgage,  the 


land  conveyed  l^  the  deed  had  tteen  sold, 
but  that  a  balance  of  the  debt  secvired  re- 
maiued  unpaid,  and  that  a  part  ot  the  lands 
had  not  been  sold.  The  answer  was  then  fol- 
lowed by  a  prayer  "that,  in  the  event  the 
plaintiff  should  recover  any  part  of  the  land 
in  controversy,  the  court  should  make  such 
orders  as  might  be  necessary  and  proper  to 
reserve  to  defendant  its  rights  under  said 
mortgage  to  that  part  of  the  laud  not  sold," 
etc.  Such  being  the  state  of  the  pleadings, 
the  defendant  offered  evidence  for  the  pur- 
pose of  showing  title  to  the  land  in  contro- 
versy through  chains  of  conveyances,  of 
whU-h  the  d(.-eds  in  trust  above  mentioned 
were  not  parts.  To  this  evidence  the  plain- 
tiff objected,  upon  the  groiuid  that  the  de- 
fendant had  pleaded  specially  Its  title,  and 
its  evidence  was  confined  to  the  title  so 
pleaded.  The  evidence  was  admitted,  and  its 
admisslou  assigned  as  error.  To  this  the 
court  said:  "The  rule  of  law  Invoked  by 
plaintiff  Is  well  established  In  this  court 
but  it  is  apparent  from  an  inspection  of 
the  special  answer  that  it  does  not  apply  in 
this  case.  It  was  not  the  purpose  of  tlie 
pleado*  to  set  forth  in  the  answer  the  title 
upon  which  the  defendant  relied  to  defeat  a 
recovery.  It  was  not  a  special  plea  of 
title.  There  was  a  plea  of  not  guilty, 
and  under  that  plea  It  was  the  right  of 
defendant  to  introduce  evidence  of  any  chain 
of  title  under  which  it  claimed."  llie 
answer  of  Osden  &  Johnson  in  this  case  is 
similar  to  the  one  in  the  case  just  referred 
to.  They  also  pleaded  a  general  denial,  not 
guilty,  and  answered  specially  tliat  if,  as 
charged  by  plaintiff  in  his  supplemental  pe- 
tition, their  title  to   the  property   was   not 

i  absolute  and  indefeasible,  the  same  was  held 

j  by  Johnson  under  a  conveyance  to  Moore  to 
secure  Charles  W.  Ogden  in  the  payment  of 

j  $1,500  due  by  Clark,  etc.,  and  prayed  that, 
if  plaintiff  recovered  the  land,  Ogden  have 

i  Judgment,  with  a  decree  against  all  parties, 
foreclosing  his  aUeged  lien,  etc.  So  it  Is 
evident  that  "it  was  not  the  purpose  of  ap- 
pellants to  set  forth  In  their  answer  the  title 
upon  which  they  relied  to  defeat  a  recovery. 
It  was  not  a  special  plea  of  title;  it  was  a 
plea  of  not  guilty."  And,  it  being  such  plea, 
according  to  appellee's  own  argument,  he 
"was  ootepelled  to  prove,  not  only  that  he 
claimed  under  dark  as  the  common  source 
of  title,  but  also  that  bis  claim  under  such 
common  source  was  superior  to  appellants';" 
and,  as  their  answer  was  not  "such  a  special 
plea  as  relieved  appellee  of  the  necessity  of 
proving  that  his  title  from  the  common 
source  was  superior  to  theirs,"  he  could  not 
recovo:  without  showing  superior  title  in 
himself.  If,  as  was  held  in  Sayers  v.  Jlort- 
gage  Co.,  the  appellants  tmder  their  plet:diugs 
could  show  title  independent  of  the  deed 
from  Clark,  there  was  no  necessity  in  their 
doing  so  until  tlie  plaintiff  proved  title  in 
hiuiiielf  .superior  to  theirs.  But  it  is  need- 
less to  speculate  upon  what  they  might  have 
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proved,  as  the  plaintiff's  proof  relieved  them 
from  proving  any  tiling. 

The  cases  of  Custard  v.  Musgrorev  47  Tex. 
218,  and  Stegall  v.  Huff,  54  Tex.  196,  have 
no  application  to  the  case  under  considera- 
tion. In  both  those  cases  the  respective  de- 
fendants, after  having  pleaded  not  guilty, 
specially  pleaded  title  derived  from  the  re- 
spective plaintiffs;  and  the  court,  apidylng 
the  rule  that  "when  a  dtfendant  in  trespass 
to  try  title  flies  a  special  plea  setting  up  ti- 
tle in  himself,  and  setting  out  his  title,  he  is 
confined  in  his  defense  to  the  title  set  up 
by  him,  and  in  such  cases  the  plea  of  not 
guilty  Is  waived,"  held  that  the  defendants, 
having  alleged  in  their  special  plea  that  they 
claimed  under  platntiff.<i.  assumed  the  Imr- 
den  of  proving  their  allegations  that  sucli  ti- 
tle had  been  divested  from  plaintiffs  and 
vested  in  them,  and  in  failing  to  mnlie  such 
proof  the  plaintiffs  were  held  entitled  to. 
recover  on  the  title  admitted  by  defendants* 
pleadings  to  be  in  them.  Those  caises,  and 
others  quoted  by  app^ee,  reiterating  the 
rule  of  pleading  and  proof  quoted,  are  es- 
sentially different  from  the  case  of  Sayers 
V.  Mortgage  Co.,  supra,  and  the  one  under 
consideration.  The  pleas  in  the  former  were 
sp(H:ial  pleas;  in  the  latter,  the  pleas  were 
not  lnv(^ed  tmtil  the  plaintiff  showed  a  su- 
perior title  entitling  him  to  recover  the  prem- 
Ihcs,  In  which  event  the  pleas  sought  to  en- 
force an  alleged  lien. 

We  remarked  in  our  original  opinion  "that 
this  case  was  before  on  appeal  before  our 
supreme  court,  but  that  the  questions  pre- 
sented and  determined  on  that  appeal  do 
not  arise  in  this  case  as  it  is  now  preseut«>d 
to  us."  Appellee  now  contends  that  "the 
Judgment  of  the  supreme  court  reversing  the 
case  settled  the  law  of  this  case  so  far  as 
it  went,  and  that  the  facts  found  by  said 
Judgment  to  exist  are  to  be  taken  as  true, 
and  are  not  subject  again  to  be  lnvet;tlgat«>d. 
no  new  evidence  having  been  introduced 
tending  in  the  least  degree  to  establish  a 
different  state  of  facts."  Such  we  do  not 
understand  to  be  the  effect  of  a  reversal  of 
a  Judgment.  It  is  to  restore  the  parties 
litigant  to  the  same  condition  in  which  they 
were  prior  to  its  rendition;  and  the  parties 
to  it  are  allowed  to  proceed  in  the  court 
below,  to  obtain  a  linal  determination  of  their 
rights,  in  the  same  manner,  and  to  the  same 
extent,  as  if  their  cause  had  never  been 
heard  or  decided  by  any  court  Fre«n. 
Jndgm.  $  481.  If.  when  the  case,  after  it  is 
reversed,  is  retried,  the  same  facts  should  be 
proven  tiiat  were  on  a  former  trial,  and  the 
deciHion  of  the  appellate  court  annotmced 
the  law  arising  from  sui-U  facts,  «t  would  he 
the  duty  of  the  trial  coturt  to  be  governed  by 
it,  and  apply  it  in  trying  the  case,  or,  if  any 
question  of  law  should  in  any  way  arise  in 
the  trial  that  was  settled  by  the  decitdon 
on  appeal,  it  shonld  likewise  be  regarded  by 
the  trial  c-»>urt;    but  when,  on  the  revi-resal, 


the  appellate  <»«rt  simply  remnnds  tlie  <-ase 
for  trial  without  directions  to  the  ooort  to 
proceed  in  accordance  with  the  opinl(Mi,  tlte 
rule  quoted  from  Freeman  on  Judgments  ob- 
tains; and  it  was  so  und««tood  by  appel- 
lee on  the  trial  from  which  this  appeal  was 
taken.  He  introduced  different  evidence 
from  what  the  declaim  in  73  Tex.  60S,  and 
11  S.  W.  Rep.  aeo,  indicates  he  did,  and 
omitted  to  Introduce  evidence  introduced  by 
him  on  that  trial.  The  facta  developed  an 
the  subsequent  trial  being  different  fran 
those  upon  which  the  supreme  court  rendered 
its  decision  in  73  Tex.  608,  and  11  S.  W.  Rep. 
800,  it  would  be  impossible  for  tis  to  apply 
the  principles  of  law  announced  in  that  case 
to  the  case  as  it  is  now  before  us.  'Tf  the 
facts  change  on  a  second  trial  ot  the  whcde 
case  in  the  court  below,  after  remanding, 
these  may  so  change  the  nature  of  the  casse 
as  to  require  a  new  decision  appllcahle  there- 
to; and,  if  so,  the  former  decision  ceaH^*, 
under  the  new  development,  to  l>e  the  law 
of  the  case."  Wells,  Res.  Adj.  S  618.  The 
decision  of  the  court  in  Tuttle  v.  Garrett. 
74  HI.  444,  cited  by  appellee,  is  in  perfect 
harmony  with  oiu*  views.  It  simply  holds 
tliat  when,  on  error,  certain  facts  are  founii 
from  the  evidence,  and  the  case  reversed  and 
remanded  merely  to  supply  proof  of  partic- 
ular facts,  the  facts  foimd  by  the  supremr 
court  must  be  regarded  as  settled,  and  not 
open  to  be  questioned  on  a  seccnd  writ  ot 
error.  The  supreme  court  in  this  case  found 
no  facts,  nor  did  it  reverse  the  cause  to  sup- 
ply proof,  or  give  any  directions  to  the  dis- 
tilct  court  as  to  its  procedure  on  a  8e««»d 
trial 

We  have  given  appdlee's  motion  for  a  re- 
hearing as  full  and  careful  consida-ation  ac 
our  time,  in  Justice  to  other  business  liefiire 
this  court,  would  permit,  and  have  fomid  d» 
reason  why  we  siiould  recede  from  onr  orig- 
inal opinion  (n  the  case.  Appellee's  motioB 
for  a  rehearing  is  overruled. 


GULP,  O.  &  S.  F.  RY.  CO.  v.  NELSON. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  25. 

1893.) 

Carrieiis — Failcre  to  Dblivkr  Freicht  — Pkx- 

ALTY— CONBTITl-TIONAl.  LaW  —  IMTEKSTATE  ColH 

MBRCE— Actios  to  Recover  Penalty— Isstrco 

TIONS. 

1.  Gen.  Laws  Called  Sesx.  17tb  Leg.  p.  3.% 
imposing  a  penalty  on  a  carrier  for  ref Hsius  to 
deliver  freight  on  tender  of  the  charges  gp«fiti^ 
in  the  bill  of  lading,  is  not  an  attempted  regula- 
tion of  the  interstate  couinierce  law.  but  a  valid 
police  regulation,  which  the  state  has  a  right 
to  paas. 

2.  A  shipment  of  freight  over  c4Muiectiiig 
carriers  which  have  no  contract  for  joint 
through  rates  is  not  within  the  interstate  com- 
merce act,  f  6,  as  amended  by  Act  Mardi  2, 
IStiO,  anthorixing,  but  not  requiring,  oonnectiiig 
carriers  to  agree  upon  joint  rates,  and  provid- 
ing a  penalty  for  failure  of  a  carrier  to  enforce 
such  rates  whca  agreed  on. 

3.  Where,  in  an  action  to  recover  the  pea- 
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«lty  authorized  bV  Gen.  Laws  Called  Sess.  17th  | 
L*g.  p.  35,  for  failure  to  deliver  freiBht  on  ten-  , 
der  of  the  amount  shown  to  be  due  by  the  bill 
of  ladini;,  it  was  admitted  by  both  parties  that 
the  bill  contained  the  words.  "Weigrht  subject  I 
to  correction,"  and  it  was  claimed  by  defend- 
ant that  more  was  due  than  tendered,  the  court 
erred  in  charging  that  the  jury  could  only  con- 
sider evidence  as  to  the  true  weight   if  they  i 
believed  that  such  words  were  in  the  bill,  as 
the  burden  of  proof  was  on  plaintiff  to  abow 
that  he  tendered  the  full  amount  { 

Appeal  from  district  court,  BcNsqne  county;  i 
J.  M.  HuU.  Judge.  { 

Actioo  by  G.  O.  Nelson  against  the  QuU,  | 
Colorado   &    Santa    Fe   Railway   Company.  ; 
There  was  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

J.  W.  Terry,  for  appellant    J.  A.  OlUette 
and  S.  H.  Lumpkin,  for  appellee. 

HEAD.  J.  Appellee,  as  plaintiff  in  the 
court  below,  sued  appellant  for  f  158.96,  stat- 
utory petmlty  for  each  day  from  the  16th 
day  of  June,  18S8,  to  the  time  of  trial,  on 
the  30th  day  of  January,  1890,  alleging  that 
it  had  shipped  21,000  pounds  of  wire  and 
staples  from  Jollet,  IlL,  to  Clifton,  Tex.,  at 
nn  agreed  rate  of  75  cents  per  hundred,  as 
evidenced  by  the  bill  of  Inding,  and  appel- 
lant refused  to  deliver  the  goods  after  ten- 
der of  the  amoimt  thus  shown  to  be  due. 
The  bill  of  lading  was  charged  to  have  been 
issued  by  the  agent  of  the  Chicago,  Rock 
Island  &  Pacific  Railway  Company,  which 
was  alleged  to  be  a  connecting  line  with  ap- 
pellnut,  :)ud,  by  an  arrangement  with  it 
had  authority  to  issue  through  bills  of  ladhig 
over  their  joint  lines;  and  the  agent  who 
issued  this  bill  was.  In  Its  Issuance,  aleio  al- 
leged to  be  the  agent  of  appellant.  There 
was  no  averment  by  either  party  that  these 
two  lines  had  established  a  joint  tariff  of 
rates.  In  compliance  with  the  Interstate  com- 
merce law,  nor  was  there  any  denial  tmder 
oath  by  appellant  of  the  allegation  by  ap- 
pellee that  this  bill  of  lading  was  executed 
by  its  agent,  or  by  its  authority.  Appellant 
pleaded  a  general  denial,  and,  si)eeially,  that 
the  true  weight  was  greater  than  that  given 
in  the  biU  of  lading,  and  it  only  retained  the 
goods  until  the  correct  amount  of  freight 
was  paid,  as  it  claimed  the  right  to  do  by 
the  terms  of  the  contract,  and,  as  it  contend- 
ed, it  was  required  to  do  by  the  interstate 
commerce  law.  A  part  of  the  freight  hav- 
ing been  delivered,  the  penalty  was  calcu- 
lated upon  the  basis  of  the  amount  of 
freight  that  would  have  been  due  on  that 
not  delivered,  and  a  trial  before  a  jury  re- 
snlted  in  a  verdict  and  judgment  In  favor 
of  appellee  for  ^,109.60,  from  which  this 
appeal  is  prosecuted. 

Appellant  contends,  In  an  able  brief,  dt- 
hig  numerous  authorities,  that  the  statute 
of  this  state  imposing  a  penalty  upon  a  com- 
mon carrier  who  refuses  to  deliver  freight 
npon  tender  of  the  charges  specified  in  the 
bill  of  lading  has  been  absolutely  and  en- 
tirely  superseded   by   the   act   of   congress 


known  as  the  "Interstate  Commerce  Law," 
in  so  far  as  it  could  have  application  to  a 
shipment  <H:igluatlng  in  another  state  and  ex- 
tending into  this;  In  other  words,  that  our 
statute,  in  so  far  as  it  applies  to  sudi  ship- 
ments, would  be  a  regulation  of  commerce 
between  the  states,  the  power  to  do  which 
is  confided  by  the  federal  constitution  ex- 
clusively to  the  congress  of  the  United 
States,  and  since  the  exercise  of  this  power 
by  that  body,  in  the  passage  of  the  act 
above  referred  to^  the  state  statute  can  have 
nothing  to  do  with  such  shipments,  even 
though  the  carrier  had  not  subjected  himself 
to  the  requirements  of  that  act.  That  our 
statute  is  not  a  regulation  of  interstate  com- 
merce, within  the  meaning  of  the  prohibi- 
tion contained  in  the  federal  constitution, 
but  is  more  property  classed  as  a  police  reg- 
ulation, which  the  state  has  the  power  to 
make,  was  decided  upon  mature  considera- 
tion, in  the  case  of  Railway  Co.  v.  Dwyer, 
76  Tex.  572,  12  S.  W.  Rep.  1001.  It  is  true 
that  case  grew  out  of  facts  which  occurred 
prior  to  the  passage  of  the  act  of  congress, 
but  the  opinion  was  not  placed  upon  that 
ground;  and  in  the  case  of  Dillingham  v. 
Fisdil,  1  Tex.  Civ.  App.  546,  21  8.  W.  Rep. 
054,  it  was  followed,  as  applying  to  a  case 
originating  since  that  time.  In  this  last  case, 
however,  it  was  held,  in  case  of  a  conflict 
between  the  statute  and  the  act  of  con- 
gress, the  latter  would  prevail.  The  supreme 
court  of  Arkansas,  in  the  case  of  Railway 
Co.  V.  Hanniford,  49  Ark.  201,  5  S.  W.  Rep. 
294,  construed  a  statute  almost  identical  with 
ours,  and  arrived  at  the  same  conclusion 
as  our  supreme  court  in  the  Dwyer  Case. 
We  have  no  dispositlMi  to  enter  upon  an  ex- 
tended discussion  of  the  question.  Tlie  line 
of  demarcation  between  the  regulations  the 
state  can  and  cannot  make  is  so  shadowy 
and  variable,  and  so  entirely  dependent  upon 
the  Impression  the  particular  facts  of  each 
case  may  make  upon  the  different  members 
of  the  supreme  court  of  the  United  States, 
that  but  little  Importance  would  be  attached 
to  our  views,  beyond  the  effect  they  may 
have  upon  the  disposition  to  be  made  of 
the  case  before  us,  and  we  shall  content  our- 
selves with  saying  that  we  agree,  both  npon 
principle  and  authority,  with  the  conclusions 
annoimced  in  the  cases  above  cited.  It  does 
not  seem  to  us  that  the  statute  in  question 
can  fairly  be  construed  as  an  attempted  reg- 
ulation of  interatate  commerce.  It  does  not 
attempt  to  prescribe  the  charges  that  shall 
be  made  for  the  carriage  of  goods,  nor  in 
any  manner  to  interfere  with  the  freedom 
of  the  carrier  In  making  his  contracts  in 
reference  thereto,  but  only  prescribes  a 
speedy  and  effectual  remedy  for  the  enforce- 
ment of  the  contract  after  it  is  made,  and 
the  goods  carried  to  their  destination  within 
this  state.  It  makes  no  discrimination  against 
Interstate  shipments,  but  only  says  that  com- 
m(«  carriers,  whether  state  or  interstate, 
occupy  such  a  position  of  vantage  in  refer- 
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ence  to  goods  In  their  poB8essl<m  that  the  in- 
tereats  of  consignees  generally  must  be  pro- 
tected by  Imposing  heavy  penalties  upon  a 
carrier  who  insists  upon  retaining  possessiMi 
of  prt^erty  intrusted  to  him,  after  lie  has 
been  tendered  the  full  amount  of  his  charges, 
as  shown  by  faia  written  contract.  In  other 
words,  carriers  should  not  be  allowed  to  use 
their  possession  of  the  shipper's  property  to 
force  him  into  ne^  terms,  not  agreed  on  as 
a  part  of  the  original  arrangement.  We  think 
this  clearly  a  police  regulation,  not  denied  to 
the  state,  in  the  same  sense  that  numeroufi 
other  regulations  for  the  conduct  of  this  busi- 
ness, about  which  no  question  la  raised,  are 
police  regulations.  It  has  already  been  re- 
peatedly held  that  this  statute  only  applies 
to  contracts  which  the  defendant  carrier  has 
Itself  executed,  or  has  voluntarily  made  its 
own  by  authorlzaticm  or  ad<^tion.  Railway 
Co.  T.  Dwyer,  supra;  same  case,  on  third  ap- 
peal, 84  Tex.  194,  19  S.  W.  Rep.  470;  Miller 
V.  Bailway  Co.,  83  Tex.  518,  18  S.  W.  Rep. 
954.  And  it,  of  course,  would  not  apply 
to  a  contract  invalid  by  reason  of  fraud, 
accident,  or  mistake  in  Its  procurement. 
Baird  T.  Railway  Co.,  41  Fed.  Rep.  682. 
When  so  restricted,  we  can  see  no  injustice 
or  harshness  in  its  provisions.  If  the  car- 
rier thinks  he  has  made  a  mistake  in  Issuing 
the  bill  of  lading,  against  which  he  Is  en- 
titled to  be  relieved,  but  is  not  willing  to  risk 
incurring  the  penalty  imposed  by  the  stat- 
ute, there  is  nothing  to  prevent  him  from  de- 
livering the  goods  <ya  tender  of  the  amount 
due  as  shown  by  the  bill  of  lading,  and  after- 
wards litigating  for  the  balance;  and  we 
see  no  greater  injustice  in  this  than  there 
would  be  to  require  the  consignee  to  first 
yield  to  the  demands  of  the  carrier,  and  then 
taken  the  initiative  in  the  subsequent  liti- 
gation. 

What  we  have  said  has  no  application  to 
a  carrier  who  has  entered  into  a  contract 
with  connecting  lines  for  Joint  through  rates, 
in  compliance  with  the  interstate  commerce 
law,  and,  through  the  act  of  one  of  these 
lines,  has  become  a  party  to  a  contract  for 
a  less  rate  tlian  that  thus  prescribed.  In 
such  case,  we  agree  with  the  conclusion  of 
the  court  in  the  Fischl  Case,  that  the  rate 
agreed  upon  under  the  act  of  cCHigress  should 
be  collected  by  the  delivering  line,  regard- 
less of  the  bill  of  lading,  and  for  so  doing  it 
could  not  be  made  liable  under  our  statute. 
It  will  be  observed,  however,  that  it  is  not 
every  shipment  from  one  state  into  anoth- 
er, aver  connecting  lines,  that  comes  within 
the  provisions  of  the  interstate  commerce 
law,  and  subjects  the  carriers  engaged  there- 
in tu  its  pen.olties.  This  law  only  author- 
izes, but  does  not  require,  connecting  car- 
riers to  agree  upon  Joint  rates,  and  it  is  only 
when  they  voluntarily  enter  into  such  an 
agreement  that  the  rates  so  agreed  upon  are 
enforced  under  Its  provisions.  See  section 
C  of  that  law,  as  amended  by  the  act  of 
March  2,  1889;   also,  Kentucky  &  I.  Bridge 


Co.  V.  Louisville  St  N.  Ry.  Co.,  87  Fed.  Bep. 
629,  630.  In  this  case,  there  Is  no  evidence 
whatever  that  the  several  lines  over  which 
this  freight  passed  had  established  a  Joint 
tariff  of  rates,  so  as  to  sBbJect  them  to  the 
penalties  imposed  by  the  Interstate  commerce 
law  for  its  violation;  and  we  must  there- 
fore hold  that  the  rights  of  the  parties  most 
be  adjusted,  nntrammeled  by  its  proviaiona. 
In  this  case,  appellee  sues  to  recover  « 
statutory  penalty,  and  It  is  therefore  Inoim- 
bent  upon  him  to  prove  a  case  clearly  with- 
in the  terms  of  the  law.  Sdiloss  ▼.  Bail- 
way  Co.,  85  Tex.  601,  22  S.  W.  Rep.  1014: 
Railway  Co.  v.  Dwyer,  84  Tex.  194,  19  8. 
W.  Rep.  470;  13  Amer.  &  Eng.  Ene  Law, 
270,  and  anthoritleB  there  cited.  The  pen- 
alty Imposed  by  the  statute  la  f<M'  the  r^naal 
to  deliver  after  "payment  or  teoder  of  pay- 
ment, of  the  freight  charges  due  as  shown  by 
the  blU  of  lading."  2  Saylee'  ClvU  St  art. 
425Sa,  I  3.  The  bill  of  lading,  according  to 
appellee's  own  allegations  and  evld^ice,  ooa- 
talned  the  following  provl8i(»iB: 


Oomiexii. 

NO.I^M. 

Daaonpnok 
or 

ABTICLM. 

Wnan. 

BVMBCT  TO 

CoBBaonoa. 

CO.Htlwni. 
dlfton.Tez 
CarSSMC. 

(Duplicate.) 

* 

ISI 

10 

H.AC. 

Rata 

Bda.  Win. 
Spool*  Win. 
Keid  Btaplrt. 

7Bc 

njm 

3.  R.  Orabam,  B.,  Ag<ait 

The  appelant,  however,  alleged  "that  the 
bill  of  lading  Issued  by  the  Chicago,  Bock 
Island  &  Padflc  Railway  Company,  under 
which  the  goods  of  the  plaintiff  were  slipped 
from  Jollet,  HI.,  specified  the  weight  of  the 
shipment  as  being  20,902  pounds,  and  the 
rate  of  freight  thereon  as  seventy-five  cents 
per  hundred  pounds,  but  that  immediately 
above  the  place  in  said  bill  of  lading  where 
the  weight  of  the  shipment  is  mentloaed,  at 
the  time  of  its  issuance,  and  ever  since,  there 
were  and  now  are  printed,  in  legible  charac- 
ters, the  words,  "weight,  subject  to  correc- 
tion,' and  that  there  was  also  writtm  o« 
said  bill  of  lading,  at  the  time  of  its  Isso- 
ance,  the  words  'the  approximate  wei^t  is 
20,902;  the  correct  welgtit  to  be  ascertained, 
and  charges  collected  therecm,  at  the  point 
of  delivei-y,'  which  point  of  delivery  was 
CUftMi,  Tex.,"  and  that  the  actual  weight  at 
Oliftcm  was  21,755  pounds,  upon  which  it 
demanded  freight  at  the  agreed  rate.  Iliere 
was  thus  no  conflict,  either  In  the  allegations 
or  evidence,  upon  the  point  that  the  bin  ot 
lading,  as  issued,  did  contain  the  words, 
"weight,  subject  to  correction,"  and  the  evi- 
dence at  least  sharply  raised  the  issue  as 
to  whether  the  CMrect  wrfght  was  not  mow 
than  the  amount  upon  whidi  appellee  mailif 
the  tender,  if  it  did  not  strongly  preponder- 
ate in  faror  of  the  amount  as  alleged  by  ap- 
pellant; and  upon  the  issue  thus  presented 
the  court  gave  the  f (lowing  cbargea:    "U 
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yoQ  believe  from  the  erldence  the  bin  of  lad- 
ing Introduced  by  the  defendant  was  the 
original  bill  of  lading  as  made  out  by  the 
agent  at  J(dlet,  lU.,  when  the  goods  were 
shipped,  and  shall  further  believe  from  the 
evidence  the  words,  The  approximate  weight 
Is  20,902  pounds ;  the  correct  weigh  t  to  be  ascpr- 
tained,  and  charges  collected  thereon,  at 
point  of  delivery,'  were  incorporated  in  said 
bill  by  said  agent  at  Jollet  a-t  the  time  the 
same  was  issued  by  the  said  agent,  then 
you  are  instructed  that  the  agent  of  defend- 
ant at  Clifton,  Tex.,  had  the  right  to  weigh 
said  freight  to  ascertain  the  weight  of  same, 
and  tf,  upon  notice  to  plaintiff  that  he  would 
weigh  the  same,  the  plaintiff  did  not  give 
bis  attention  to  the  weighing  of  the  said 
freight,  the  defendant  had  the  right  to  weigh 
the  same  in  the  absence  of  the  plaintiff;  and 
if  yon  believe  he  did  weigh  the  said  freight, 
and  found  it  was  of  greater  weight  than  that 
named  in  the  bill  of  lading,  and  Shall  fur- 
ther believe  from  the  evidence  that  said 
agent  only  demanded  the  sum  of  seventy-five 
cents  per  hundred  pounds  for  such  amount 
as  the  weighing  at  Clifton  showed  to  be  in 
excess  of  the  amount  as  shown  by  the  bill 
of  lading,  and  shall  further  believe  that 
plaintiff  refused  to  pay  such  sum  as  shown 
by  such  excess  in  weight,  if  any,  to  be  due, 
then  you  will  find  for  defendant,  and  say 
by  your  verdict  how  much  is  due.  *  *  • 
But  if  you  believe  that  the  words  quoted  in 
paragraph  beginning  with  the  words.  The 
ai^roxlmate  weight  Is  20,902  poimds;  the 
correct  weight  to  be  ascertained,  and  char- 
ges collected  thereon,  at  the  point  of  deliv- 
ery,' were  not  incorporated  in  said  bill  at 
the  time  the  same  was  first  made  by  the 
agent  at  Jollet,  but  that  said  words  were 
incorporated  in  said  bill  of  lading  sUice  said 
bill  was  issued  by  said  agent,  then  you  will 
find  for  plaintiff,  and  you  will  state  what 
amount  yon  so  find  under  the  evidence  and 
the  instructions  hereinbefore  given  you."  In 
the  case  of  Bailway  Co.  v.  Loonle,  84  Tex. 
262,  19  S.  W.  Rep.  385,  it  was  held  that  the 
stlpulution  in  a  bill  of  lading  that  "wei^t 
was  subject  to  correction"  deprived  it  of  its 
conclusiveness  as  to  the  sum  to  be  paid,  and 
It  was  said  that,  "suing  as  he  does  for  a 
penalty,  the  plaintiff  should  have  averred  In 
bis  petition  that  the  freight  specified  in  the 
bill  of  lading  was  upon  the  actual  weight 
of  the  wire  and  staples,  and  the  biu-den  of 
proof  rested  upon  him  to  show  that  it  was." 
Also,  see  Railway  Co.  t.  Cruse,  83  Tex.  460, 
18  S.  W.  Rep.  755,  to  the  same  effect.  It 
will  thus  be  seen  that  the  bill  of  lading,  as 
admitted  by  both  parties,  required  appellee 
to  show  that  he  made  the  tender  upon  the 
correct  wel^t,  and  the  charge,  as  given, 
was  errmeous.  In  that  it  only  authorized  an 
inyestlgatlcm  as  to  the  true  weight  in  case 
the  jury  foimd  the  additional  words  alleged 
by  appellant  were  in  the  original  bill  when 
issued.  We  think  the  error  thus  Indicntcd 
will  necessitate  a  reversal  of  the  Judgment, 


and  It  win  be  unnecessary  for  us  to  entet 
upon  a  discussion  of  the  other  assignments. 
The  Judgment  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trial 


TEXAS  &  P.  RY.  CO.  v.  DONOVAN  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  25, 
1893.) 

Carkiers  —  Delat  in  Transpobtatios  —  Action 
roH  Damages— EviDBKCE — Review  ox  Appeal. 

— ASSIGXMEST  of  EBB0B-.-8urriCIENCT. 

1.  An  assignment  that  there  was  error  in 
sustaining  the  special  exceptions  to  defendant's- 
answer  is  not  suflSdently  definite  to  be  noticed, 
there  being  several  exceptions,  some  of  which, 
at  least  were  well  taken. 

2.  An  assignment  of  error  based  on  "the- 
refusal  of  special  charges  numbered  1  to  4,  in- 
clusive," is  bad,  where  each  charge  relates  to- 
distinct  and  separate  qaestions. 

3.  The  court  may  properly  refuse  to  give- 
special  charges  which  are  covered  by  one  given 
of  its  own  motion. 

4.  Where.  In  an  action  to  recover  for  a 
loss  sustained  through  defendant's  alleged  neg- 
Ugent  delay  in  transporting  plaintiff's  sheep, 
over  it«  ro<id  to  Chicago,  it  appfured  tiiat  plain- 
tiff had  sold  sheep  in  Chicago  for  nine  years,, 
and  that  during  the  whole  time  he  had  received 
daily  accounts  of  sales  and  current  prices,  and 
private  telegrams,  from  persons  interested  with 
him  in  Chicago  in  such  business,  it  was  com- 
petent for  him  to  testify  as  to  the  market  val- 
ue of  sheep  in  Chicago  on  certain  days,  months- 
prior  to  the  institution  of  the  suit. 

5.  The  further  objection  that  plaintiff's 
testimony  was  inadmissible  because  the  witness- 
could  not  say  that  the  telegrams  and  prices 
current  covered  the  very  days  mentioned  is  un- 
tenable; the  objection  being  rather  to  the- 
weight,  than  to  the  admissibility,  of  the  evi- 
dence. 

Appeal  from  district  court,  Howard  coun- 
ty; William  Kennedy,  Judge. 

Action  by  P.  J.  Donovan  &  Co.  against  the- 
Texas  &  Pacific  Railway  Company.    Prom  a    » 
Judgment  for  plaintiffs,  defendant  appeals. 
Affirmed. 

B.  G.  Bldwell,  for  appellant.    G.  W.  Wal- 
thall and  S.  H.  Cowan,  for  appellees. 

STEPHENS,  J.  Appellees  sued  to  recover 
damages  for  delay  and  other  negligence  at- 
tending a  shipment  of  sheep  from  Toyah,, 
Tex.,  to  Chicago,  111.  THb  shipment  was 
made  over  appellant's  road  under  n  ooutrnot 
with  John  C.  Brown,  receiver.  App;'Ilant 
was  held  liable  for  the  negligence  occurring 
during  the  receivership,  on  the  ground  that 
current  earnings  far  in  excess  of  appellees' 
claim  hod  been  applied  by  the  receiver  In 
betterment  of  the  road,  which  was  never 
sold  out,  but  turned  back  to  appellant  The 
material  allegations  of  appellees'  petition, 
both  as  to  negligence  and  as  to  the  liability 
of  appellant  th«"efor,  were  snstalueil  by  the 
evidence.  The  verdict  of  the  jury  Imports 
such  a  finding,  and,  as  no  complaint  Is  made 
of  the  Insnfflcleucy  of  the  proof.  It  must  be- 
held conclusive  of  the  facts  alleged. 
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The  second  and  third  errors  are  not  weD 
asstfnied,  and  hence  we  need  not  consider 
the  several  propositions  submitted  thereun- 
der. The  second  complains  that  there  was 
error  in  sustaining  the  special  exceptions  to 
defendant's  answer,  of  which  there  were 
nine,  and  some  of  them  at  least,  if  not  all, 
were  well  taken.  Railway  Co.  v.  Johnson, 
7C  Tex.  421,  13  S.  W.  Rep.  463;  Boggs  v. 
Brown,  (Tex.  Si^.)  17  S.  W.  Rep.  830.  The 
third  complains  of  the  refusal  of  special 
charges  numbered  from  1  to  4,  inclusire. 
These  special  charges  related,  some  to  the 
measure  of  damages,  some  to  the  delay  occa- 
sioned by  the  alleged  abandonment  of  the 
sheep  in  transit  on  the  part  of  appellees, 
and  some  to  liability  of  appellant  as  restrict- 
ed to  injuries  occiuring  on  its  own  line.  Be- 
sides, in  so  far  as  they  contained  correct 
propositions  of  law  applicable  to  the  facts 
of  this  case,  they  seem  to  hare  been  given 
in  the  main  charge.  On  the  insufflciency  of 
these  two  assignments,  see  Gannon  v.  Can- 
non, 66  Tex.  682,  3  S.  W.  Rep.  86;  Fret- 
berg  V.  Johnson,  71  Tex.  5(i4,  etc.,  loc.  clt., 
9  S.  W.  Rep.  455.  The  sixth  assignment— 
that  there  was  no  evidence  to  warrant  the 
charge  therein  complained  of— is  not  sustain- 
ed by  the  record. 

The  only  remaining  asslg^ament  found  io 
iippellant's  brief  is  the  fourth,  reading:  "The 
•court  enred  In  admitting  the  evidence  of 
plaintiff  Thos.  Voliva,  over  defendant's  ob- 
jections, as  is  shown  by  bill  of  exceptions  on 
file.  The  said  evidence,  so  admitted  by  the 
court  over  defendant's  objections,  was 
wrongfully  admitted,  as  said  witness  shows 
be  was  in  Texas  on  the  days  spoken  of  by 
bim;  yet  he  attempts  to  give  the  market  val- 
ue of  sheep  in  Chicago  at  the  time,  and  does 
not  qualify  himself  to  do  so."  It  appears 
from  the  bill  of  exceptions  referred  to  in  this 
assignment  that  the  witness  undertook  to 
*  state  the  market  value  of  sheep  of  the  quali- 
ty shipped,  at  Chicago,  on  the  23d,  24tli, 
25th.  20th,  and  27th  days  of  April,  1888, 
based  on  hip  knowledge  and  memory  derived 
from  telegrams  received  about  that  time 
from  Chicago,  and  long  since  destroyed,  and 
from  trade  Journals  containing  the  prices  cur- 
rent though  the  witness  could  not  state  that 
the  telegrams  and  Journals,  which  were  re- 
ceived almost  every  day,  w«re  received  on 
the  very  days  mentioned.  The  ground  of  ob- 
jection contained  in  this  assignment— that 
the  witness  was  In  Texas  on  the  days  spoken 
of,  and  attempted  to  give  the  market  value 
in  Chicago  without  qualifying  himself  to  do 
so — seebis  to  imply  that  the  evidence  was  in- 
admissible because  foimded  on  hearsay.  It 
seems  that  this  groimd  of  objection  was  un- 
tenable. It  is  laid  down  by  the  elementary 
writers  that  "hearsay  is  a  primary  evidence 
of  value;"  and  that  "It  is  no  objection  to  the 
evidence  of  a  witness  testifying  as  to  market 
value  that  such  evidence  rests  on  hearsay." 
1  Whart  Er.  it  255,  449;  Cl:quot's  Cham- 
pagne,  3   Wall.    114;    Fenuersteln's    Cham- 


pagne, Id.  145;  2  Rice,  Ev.  p.  1807;  Lnsb 
V.  Druse,  4  Wend.  817.  It  farther  appears 
from  the  bill  that  the  witness  had  been  en- 
gaged In  the  business  of  buying  and  selling 
sheep  and  cattle  in  the  Chicago  maricet  for 
about  nine  years;  that  be  had  been  receir- 
Itig  daily  accounts  of  sales  and  current  pri- 
ces, as  weU  as  private  telegrams,  from  par- 
ties Interested  with  him  in  Chicago  in  said 
business;  that  from  these  sources  he  wai, 
at  the  dates  testified  about,  receiving  daily 
information  from  Chicago,  and  was  conse- 
quently familiar  with  the  market  prices  of 
sheep  at  that  place  from  the  2Sd  to  the  27t!j 
of  April,  1888.  We  conclude,  therefore,  that 
tlie  witness  was  sufficiently  acquainted  witb 
the  Chicago  market  to  make  his  testimony 
competent.  The  several  cases  cited  by  app(4- 
'  lant  In  support  of  its  contention  have  been 
j  examimed,  but  those  most  in  point  seem  to 
support  the  conclusion  Just  announced. 
Take,  for  instance,  the  case  of  Railroad  Co. 
T.  Perkins,  17  Mich.  801.  In  this  case  the 
opinion  was  delivered  by  the  renowned 
Judge  Cooley,  who,  in  diapoelng  of  the  sb- 
signment  of  error  "that  the  court  erred  in  al- 
lowing the  witness  to  testify  to  a  knowledge 
of  the  New  York  market  derived  from  tlie 
newspapers,"  said:  "This  objection  is  met 
by  the  decision  of  this  court  in  Sisson  v. 
Railroad  Co.,  14  Mich.  497.  That  case  does 
not  require  that  the  newspapers  themselvea 
should  be  put  in  evldmce,  but  it  recognises 
them  as  a  proper  source  of  information,  to 
which  persons  interested  in  the  market  may 
resort;  and  there  is  no  reason  why  tliey 
should  not  testify  the  result  of  their  exami- 
nations, as  they  might  the  result  of  inquiries 
in  the  market  places."  The  opinion  in  the 
case  refored  to  was  also  delivered  by  Judge 
Cooley,  who,  in  commenting  on  Lash  v. 
Druse  and  the  Fennerstein  Case,  snpra,  used 
this  language:  "The  principle  which  sup- 
ports these  cases  will  allow  the  market  re- 
ports of  such  newspapers  as  the  commerdai 
world  relies  upon  to  be  given  in  evidence.  As 
a  matter  of  fact,  such  reports,  wbidi  are 
based  upon  a  general  siu^ey  of  tlie  whole 
market,  and  are  constantly  received  and  act- 
ed upon  by  dealers,  are  far  more  satisfac- 
tory and  reliable  than  individual  entries  or 
individual  sales,  or  inquiries;  and  ooorts 
would  Justly  be  the  subject  of  ridicule  if  tliey 
should  deliberately  shut  their  eyes  to  tl>e 
sources  of  information  which  the  rest  of  the 
world  relies  upon,  and  demand  evidence  of  a 
less  certain  and  satisfactory  character."  See, 
also,  Laurent  v.  Vaughn,  30  Vt  90,  and 
Whitney  v.  Tbacb»,  117  Mass.  623-527. 
which  seem  to  be  equally  against  the  conten- 
tion they  appear  to  have  been  cited  to  sup- 
port. For  a  restriction  of  the  rule,  see  Whe- 
lan  V.  Lynch,  60  N.  T.  474,  which,  however, 
has  been  the  subject  of  adverse  criticism. 

The  further  objectlou,  submitted  as  a  prop- 
osition under  this  assignment,  that  the  testi- 
mony was  inadmissible  because  the  witneB 
could  not  say  that  tlie  telegratDs  and  prices 
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cnrront  covered  the  Tery  daya  In  question,  Is 
likewise  untemMe.  It  goes  rather  to  the 
weight,  than  to  the  admissibility,  of  the  evi- 
dence. Railway  Co.  v.  Fogan,  72  Tex.  127, 
9  S.  W.  Rep.  740.  This  disposes  of  all  the 
errors  assigned,  and  leads  to  an  afilrmanoe 
of  the  Judgment. 


EUSTJS  T.  OOWHEBD  et  al. 

(Court  of  Ci^a  ARpeolB  of  Texas.    Oct  25, 

1883.) 

CoTBSANT  or  Wakraxiy— LiiirrATioN  or  Acnon. 

When  another  is  In  possession  of  land 

coDT^ed,  the  covenant  of  vrarraoty  is  broken 

immediately,  and  the  statute  at  ooce  begins  to 

nm  in  favor  of  the  warrantor. 

Error  from  district  courl;  Wichita  comity; 
George  E.  'Miller,  Spe<2lal  Judge. 

Trespass  to  try  title  by  Walker  and 
Fletcher  Cowherd  against  George  Norwood, 
W.  G.  Eustls,  Pnlo  rijito  county,  and  others. 
Judgment  for  ^I'orwood  for  the  land,  and  for 
plaintiffs,  against  W.  G.  Eustifi,  for  damages 
for  breach  of  warranty.  Eustis  brings  er- 
ror.    Reversed. 

W.  O.  BustlB,  in  pro.  per. 

H£AD,  J.  Walker  and  Fletcher  Cowherd 
sued  George  Norwood  to  recover  160  acres, 
part  of  one  league  of  Palo  Phito  county 
school  land,  and  alleged  that  sold  county  had 
sold  the  league  to  W.  G.  Eustls  September 
19,  1882,  and  he  sold  to  J.  G.  Eustis,  by  war- 
ranty deed,  September  20,  1882,  and  he  sold 
to  said  plnlntlfts,  by  warranty  deed,  Novem- 
ber 24,  1S82.  W.  G.  EusUs  and  Palo  Pinto 
county  were  also  made  defendants,  and  ap- 
propriate judgments  asked  against  them,  in 
case  plaintlfls  failed  to  recover  the  land 
from  Norwood.  Judgment  was  rendered  in 
favor  of  Norwood  for  the  land,  and  in  favor 
of  Cowherd,  against  W.  G.  Eustis,  for  $27.20, 
and  Interest  from  September  20,  1882,  on  his 
warranty,  and  adjusting  the  equities  of  the 
different  parties  with  said  county,  against 
which  Enstls,  alone,  complains  to  this  court 
It  seems  that,  at  the  time  Eustis  purchased 
from  Palo  Pinto  county,  Norwood  was  In 
possession  of  the  160  acres  as  an  actual  set- 
tler, and  has  remained  in  possession  thereof 
ever  since,  and  by  reason  of  these  facts  be 
was  adjudged  to  have  the  prior  right  to  pnr- 
cbase  It,  under  the  constitution  of  1876. 
Eustis  pleaded  the  four-year  statute  of  Hmtta- 
tlons  in  bar  of  the  action  against  him  upon 
his  WHrranty,  bat  the  court  refused  to  charge 
upon  this  issue,  which  we  chink  was  error. 
In  the  case  of  Jones'  Heirs  v.  Paul's  Heirs, 
58  Tex.  45,  quoting  from  Rawle  oa  Cove- 
nants tot  Title,  (pp.  14e,  150,  note,)  It  is  said: 
"When,  at  the  time  of  the  conveyance,  the 
grantee  finds  the  premises  in  possetsion  of 
one  claiming  under  a  pnmmoimt  title,  the 
covenant  for  quiet  enjoyment  or  of  warranty 
will  be  held  to  be  brokon,  wltliout  any  other 
act  on  the  part  of  either  the  grantee  or  the 
T.23s.w.no.l3 — 47 


claimant"  That  the  statute  of  llroitaflons 
begins  to  ran  against  an  action  upon  this 
covenant  from  the  time  of  its  breach  wiU 
be  conceded.  In  Wood,  Lim.  Act  |  174,  it 
is  said:  "But  Uttle  difficulty  wm  be  es- 
perienced  In  determining  when  the  statute 
begins  to  nui  rtpaa,  or  the  presumption  at- 
taches to,  a  covenant,  because,  in  all  ca9i>s, 
it  l>egins  to  run  from  the  time  of  a  breach 
thereof;  and  It  is  <Miiy  necessary  to  ascer- 
tain at  what  time  an  action  coitid  first  have 
been  maiutalned  thereon,  to  determine  the 
period  from  which  the  ramiing  of  the  stat- 
ute began."  No  errors  having  been  assigned 
against  the  judgment  in  favor  of  Norwood, 
It  must  be  held  to  comduslvely  establlA  his 
sopeiioir  right  to  the  hmd;  and,  as  he  was 
in  actual  possession  at  the  time  iilalntifls  par- 
chased,  the  statute  at  once  commenoed  to 
ran  agatnst  them,  and  the  aouit  erred  In 
refoBlng  to  so  Aarge  the  Jury.  This  will 
necessitate  a  reversal  of  the  Judgment  as  to 
Eustis,  and  no  useful  purpose  cavHA  be  sub- 
served by  a  dlBcnsBlon  of  the  remaining  a«- 
signments.  The  Judgment  of  the  court  be- 
k>w  will  be  revenied,  and  remanded  toe  a 
new  trial  as  to  the  issue  Ijetween  the  plain- 
tiffs. Walker  and  Fletcher  Cowherd,  and  the 
defffiidont  W.  G.  Eastis,  on  his  covenant  of 
warranty,  and  hi  all  other  respects  affirmed. 


FT.  WORTH  tc  D.  0.  BY.  OO.  v.  DAVIS. 
(Court  of  Civil  Appeals  of  Texas.    Oct  26, 
1893.) 
Cakkibbs  of  Passbsoerb — Platforms. 
Plaintiff,  a  passenger  alighting  from  de- 
fendant's train  on  its  legnlar  depot  platform, 
stepped  from   the  last   step  of  the  car  onto  a 
railroad  spike.    The  head  of  the  spike  had  a 
thin,   shaip   edge,   which   injured  the  ball   of 
plaintiff's  foot    HM,  that  defendant  was  liable 
for  the  injury. 

Appeal  from  district  court,  Montague  coun- 
ty; D.  E.  Barrett,  Judge. 

Action  by  J.  O.  Davis  against  the  Pt. 
Worth  &  Denver  City  Railway  Company  for 
damages  for  personal  injuries.  Judgment  for 
plaintiff.     Defendant  appeals.     Affirmed. 

Stanley,  Spoonts  &  Meek,  for  appellant 
Potter,  Potter  &  Glddings,  for  apiiellee. 

STEPHENS,  J.  Appellant  states  the  case 
correctly,  as  follows:  "Plaintiff  alleged  that 
<m  the  23d  of  October,  1890,  he  was  a  pas- 
senger on  the  defendant's  railway,  and  that 
in  attempting  to  get  off  defendant's  train  at 
Henrietta,  Clay  coflnty,  Texas,  he  stepped 
upon  a  railroad  spike  lying  loose  upon  de- 
fendant's platform  at  said  place;  that  said 
spike  was  the  kind  commonly  used  for  fasten- 
ing and  holding  the  rails  of  the  railway  to 
the  cross  ties;  that  it  was  a  piece  of  Iron 
about  four  inches  long  and  three-fourths  of 
an  inch  thick;  that  it  was  a  square  in  shape, 
and  had.  a  head  on  one  end,  and  that  one 
side  of  the  head  came  to  a  thin,  sharp  edge; 
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Thiit  the  sharp  and  protruding  edge  came 
in  contact  with  the  ball  of  plaintiff's  left 
foot,  and  broke  and  bruised  die  nerves  of 
the  same;  that  defendant  had  a  regiUar  pas- 
senger depot  at  Henrietta,  and  that  the 
platform  upon  which  plaintiff  alighted  was 
the  usual  and  customary  place  for  a  pas- 
senger to  alight  from  defendant's  cars;  that 
it  was  gross  carelessness  and  negligence  for 
defendant  to  let  said  spilie  lie  on  said  plat- 
form, and  that  it  was  defendant's  duty  to 
keep  said  platform  free  from  all  obstruc- 
tions; that  the  plaintiff  did  not  know  said 
spike  was  lying  there  when  he  placed  his 
foot  upon  it,  and  could  not  have  so  imown 
by  the  use  of  ordinary  and  reasonable  dili- 
gence; and  by  reascm  of  stepping  upon  said 
spike  plaintiff's  foot  has  sustained  permanent 
injury,  and  plaintiff  has  been  rendered  a 
cripple  for  life.  Defendant  answered  by 
general  demurrer,  general  denial,  and  plea  of 
contributory  negligence.  The  cause  was  tried 
on  the  14th  day  of  July,  1881,  and  resulted 
in  a  verdict  and  Judgment  in  favor  of  tiie 
plaintiff  for  fifteen  hundred  df^ara." 

The  case  was  proven  substantially  as  al- 
leged. The  verdict  of  the  Jury  was  sustained 
by  the  evidence,  therefore,  in  ascribing  the 
injury  complained  of  to  the  negligence  of 
appellant  ivithout  fault  on  the  piirt  of  ap- 
pellee. The  charge  of  the  court  was  as 
favorable  to  appellant  as  the  law  would  war- 
rant, if  not  more  so.  It  submitted  only  or- 
dinary negligence,  and  not  that  high  degree 
of  care  imposed  where  the  passenger  is  held 
to  be  the  bailee  of  the  carrier.  The  as- 
signments of  error  only  call  in  question  the 
sufficiency  of  the  evidence  to  support  the  ver- 
dict, and  the  action  of  the  court  In  giving 
and  refusing  charges.  The  Judgment  will 
therefore  be  affirmed. 


WAGGONER  et  ai.  v.  DANIELS. 

(Court  of  Civil  Appeals  of  Texas.    Oct.  25, 

189.3.) 

BcBVEYS— Location  op  Bocxdaries  — Evihesce. 

1.  On  an  issue  as  to  whether  there  was  a 
vacancy  between  the  east  line  of  the  A.  survey 
and  the  west  line  of  the  C.  T.  R.  R.  Co.  surveys 
Xos.  1  and  2,  which  lay  contiguous, — one  north 
of  the  other,— it  appeared  that  the  south  line 
of  the  A.  survey,  in  terms,  ran  "east  1,866 
varas  to  the  west  line  of  the  C.  T.  R.  R.  Co. 
survey  No.  2,  thence  north  3,670  varaa  to  the 
northwest  corner  of  the  O.  T.  R.  R.  Co.  survey 
No.  1."  and  tho  field  notes  of  the  A.  survey  stated 
that  the  east  line  of  that  survey  and  the  west 
lini>  of  the  C.  T.  R.  R.  Co.  surveys  were  co- 
incident. It  further  appeared  that  the  exist- 
ence of  a  vacancy  between  the  two  lines  would 
involve  a  vi(rfation  of  the  west  call  of  the  A. 
survey,  while  the  absence  of  such  vacancy 
would  harmonize  with  the  surrounding  surveys. 
Beld,  that  a  verdict  finding  such  a  vacancy  to 
exist  was  against  the  weight  of  the  evidence, 
and  should  be  set  aside. 

2.  An  assignment  that  "the  court  erred  in 
refusing  to  give  the  three  special  instructions 
requested  by  defendants,  numbered  1,  4,  and  6," 
is  too  general,  when  the  instructions  bear  npoo 
different  and  distinct  issues. 


Appeal  from  district  court,  Wichita  coonty; 
J.  A.  Templeton,  Special  Judge. 

Trespass  to  try  title  by  T.  W.  Danidf 
against  W.  T.  Waggcmer  and  others.  From 
a  Judgment  for  platntUf,  defendants  appeal 
Revei-sed. 

W.  W.  Flood,  for  appellants.  Bobt  Cobb, 
R.  E.  Huff,  and  L.  T.  Miller,  for  appeOee. 

TARLTON,  0.  J.  This  appeal  is  from  t 
Judgment  wherein  the  appellee,  aa  plaintilt 
recovered  from  the  appellants,  as  defendants. 
308  acres  of  land  lying  in  Wichita  county. 
The  plaintiff's  claim  rests  upon  a  location 
made  July  20,  1886,  by  virtue  of  Coufederate 
certificate  No.  655,  issued  August  27,  18M. 
to  Lewis  Colemnn,  for  1,280  acres.  Ttie  de- 
fendants claim  by  title  derived  from  the 
heirs  of  Samuel  C.  Anderson,  to  whom  a 
patent  was  issued  August  4,  1877.  The  ai>- 
pellee  contoids  that  his  location  was  upon  t 
vacant  strip  situated  between  the  east  line 
of  the  Samuel  Anderson  survey  and  the  west 
lines  of  the  G.  T.  Railroad  surveys  Nos.  1 
and  2,  which  lie  contiguously,  the  one  uortli 
of  the  otlier.  The  sole  questlcMi  tar  our  ceo- 
sideration  is  whether,  in  the  light  of  the  rec- 
ord, there  was  such  a  vacancy  at  the  time  of 
the  Coleman  location. 

The  course  of  the  south  line  of  the  Samuel 
Anderson  survey  is  "east  1,866  varas  to  the 
west  line  of  the  0.  T.  R.  B.  Co.  surrey  No 
2,  thence  north  3,670  varas  to  the  northwest 
corner  of  the  C.  T.  R.  R;  Co.  survey  No.  V 
While  the  west  line  of  the  two  G.  T.  Railroad 
Company  siurvcys  is  an  unmarked  prairie 
line,  its  location  is  nevertheless  tmdlspnted. 
and  the  inference  to  be  irresistibly  drawn 
from  the  field  notes  of  the  Coleman  survey 
is  that  the  appellee  admits  it,  practically. 
to  be  where  the  appellants  claim  that  it  is. 
When  the  surveyor  of  the  Anderson  tract 
tells  us,  as  he  does  In  the  field  notes  thereot 
that  the  east  line  of  that  survey  and  the  west 
line  of  the  C.  T.  Railroad  Company  surveys 
are  coincident,  we  must  presume  that  he  tebii 
the  truth,  and  that  this  statement  is  foundel 
upon  an  actual  survey  made  by  him.  the 
line  thus  called  for,  and  with  its  localitr. 
as  in  this  instance,  fixed  and  acknowledgip<l 
becomes,  though  uumarked,  an  "artificial  ob- 
ject," controlling  course  and  distance.  Mad- 
dox  r.  Fenner,  79  Tex.  279,  15  S.  W.  Rep. 
237;  Groesbeck  v.  Harris,  82  Tex.  415,  19 
S.  W.  Rep.  850.  The  presumption  referred 
to  is,  of  course,  disputable;  and  its  effect 
may  be  avoided  by  proof  that  the  duUIengi'd 
call  was  made  by  mistake.  In  this  cas<\ 
however,  the  testimony,  as  w©  interpret  it. 
sustains  the  theory  of  an  actual  surveyor, 
and  excludes  that  of  mistake  or  ccmjectnre. 
Without  statlug  other  reasons  leading  us  tn 
this  conclusion,  it  snfiSces  to  say  that,  ac- 
cepting appellee's  theory,  the  Samud  Ander 
son  would  violate  its  call,  requiring  Its  weM 
line  to  course  with  the  east  line,  tboroogt)l7 
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fixed  and  identlfled,  of  the  older  (Rivers)  sur- 
vey, and,  in  Its  western  course,  to  conflict 
with  tlie  latter  survey  to  tlie  extent  of  a 
strip  390  varaa  wide  and  2,726  varos  long. 
Accepting,  on  the  contrary,  the  appdlants' 
the<«7,  the  calls  of  the  Anderson  harmonize 
quite  satiatactorily  with  those  of  the  sor- 
rounding  surveys.  We  think  that  the  verdict 
of  the  Jury,  finding  the  existence  of  a  vacan- 
cy between  the  Anderson  and  the  two  O.  B. 
Railroad  Company  surveys,  is  contrary  to 
the  manifest  weight  of  the  testimony,  and 
that  the  trial  court  should  have  sustained 
the  def aidants'  motion  for  a  new  trial,  urging 
the  grounds  above  set  out,  and  included,  sub- 
stantially, in  their  fourteenth  Eisslgnmcnt  of 
error. 

We  decline  to  consider  appellants'  proposi- 
tion to  the  effect  that  appellee  failed  to  es- 
tablish title,  even  conceding  the  existence 
of  the  vacancy.  This  proposition  rests  upon 
an  assignment  that  "the  court  erred  In  refus- 
ing to  give  the  three  special  instructions  re- 
quested by  defendants,  numbered  1,  4,  and 
0."  Such  an  assignment,  the  Instructions  re- 
quested bearing  upon  different  and  distinct 
issues,  is  too  gMicral  to  require  notice.  For 
the  error  pointed  oat,  the  Judgment  is  re- 
versed, and  the  cause  is  remanded. 


NASH  et  al.  v.  HERRINQ.! 

(Conrt  of  Civil  Appeals  of  Texas.    Nov.  1, 

1893.) 

HoHBSTBAn— ABAKUONII  INT— BVIDBNXB. 

A  man  sold  and  conveyed  land  which  he 
and  Ilia  wife  bad  occupied  as  a  homestead. 
Two  weeks  before  the  sale,  he  and  his  family 
had  moved  away  from  the  premises,  and  his 
wife  consented  to  such  removal,  but  she  favor- 
ed a  lease  of  the  land,  and  not  a  sale,  and 
hence  did  not  join  in  the  deed.  She,  however, 
had  no  intention  to  return  to  the  land  without 
her  husband,  and  he  had  frequently  expressed 
his  intention  not  to  return.  The  husband 
Iraught,  with  part  of  the  proceeds  of  sale,  some 
lots,  which  were  exempt  from  liability  to  cred- 
itors aa  constituting  a  homestead,  though  the 
family  lived  for  a  time  in  a  rented  house;  and 
Rubseqnently  he  leased  for  five  years  a  large 
farm,  on  which  he  died.  BM,  that  the  home- 
Btead  was  abandoned  by  both  husband  and 
wife  before  the  sale. 

Error  from  district  court,  Bastrop  county; 
H.  Teichmueller,  Judge. 

Action  by  Llllle  L.  Nash  and  others  against 
John  Herring.  Judgment  for  defendant,  and 
plaintiffs  bring  error.     Affirmed. 

Geo.  P.  Pendext«  and  G.  Wallen,  for 
plaintiffs  in  error.  B.  D.  Organ  and  J.  P. 
Fanler,  for  defmdaat  In  oror. 

KBY,  J.  Mrs.  LiUle  L.  Nash  and  her  three 
children  brought  this  suit  to  recover  certain 
real  estate  conveyed  by  her  deceased  hus- 
tmnd,  H.  C.  Nash,  to  one  A.  C.  Harvey,  and 
by  Harvey  to  John  Herring,  the  defendant 
in  error.  Plaintiffs  alleged  In  thehr  petition 
that  the  property  was  the  homestead  of  said 

'  Rehearing  pending. 


H.  C.  Nash  and  LlUle  L.  Nash  at  the  time 
the  former  conveyed  to  Harvey,  and  that 
IiiUie  L.  Nash  did  not  join  In  the  convey- 
ance. The  trial  court  gave  judgment  for  the 
defendant. 

There  is  no  statement  of  facts  in  the  rec- 
ord. The  coiuTt's  conclusions  of  facts  and 
law  are  as  follows: 

"1  Facts. 

"(1)  The  premises  in  controversy  were  con- 
veyed by  John  T.  Nash  to  H.  C.  Nash  by 
deed  dated  March  19,  1883.  (2)  During  the 
month  of  July,  1883,  H.  O.  Nash  married 
Mrs.  Lillie  L.  Nash,  the  present  plaintiff,  and 
in  the  same  month  they  took  possession  of 
the  premises,  and  have  occupied  them  as 
their  homestead  until  some  time  in  the 
month  of  January,  1884.  (8)  Considerations 
and  reasons.  In  which  his  wife  fully  con- 
curred, induced  a  desire  in  H.  O.  Nash  to 
remove  from  said  premises,  with  the  fixed 
intention  on  his  part,  repeatedly  expressed, 
never  to  return;  and  on  the  15th  day  of  Fel)- 
ruary,  1884,  he  conveyed  the  premises  to  one 
A  C.  Harvey,  alone,  his  wife  failing  to  Join 
him  in  the  deed  of  conveyance.  (4)  On  the 
22d  of  February,  1884,  H.  0.  Nash  purchased 
from  K.  H.  Barbee  certain  lots  in  the  town 
of  McDade,  with  a  mill,  steam  engine,  and 
other  fixtures,  for  the  sum  of  two  thousand 
dollars,  of  which  he  paid  the  sum  of  five 
hundred  dollars  at  the  time  of  receiving  a 
deed,  and  for  the  balance  of  which  he  exe- 
cuted his  notes.  Concerning  this  purchase, 
Nash  and  Barbee  had  been  negotiating  for 
some  time,  and  its  consummation  was  de- 
pendent on  the  success  of  Nash  In  selling  the 
premises  now  in  controversy,  and  the  five 
hundred  dollars  he  paid  to  Barbee  were  part 
of  the  purchase  money  he  received  from 
Harvey  for  the  farm.  (6)  For  five  or  six 
months  after  his  purchase  from  Barliee. 
Nash  followed  the  mlU  business  on  the 
premises  purchased  from  Barbee,  but  during 
this  time  he  resided  with  his  family  on  rent- 
ed premises  in  the  town  of  McDade.  (6) 
About  two  or  three  weeks  before  the  sale  of 
his  farm  to  Harvey,  Nash  had  removed  with 
his  family  from  that  place,  and  the  premises 
were  vacated  when  Harvey  received  a  deed 
and  took  possession,  the  15th  of  February. 
1884.  (7)  Nash,  becoming  dissatisfied  with 
his  McDade  property,  and  feeling  unable  to 
pay  the  balance  of  the  purchase  money,  can- 
celed the  contract  with  Barbee,  and  returned 
to  him  the  deed  he  had  received  from  him. 
(8)  In  November,  1884,  Nash  obtained  fi-om 
Vaughn  &  Brother  a  lease  to  a  large  farm 
for  the  period  of  five  years;  and  he  ultimate- 
ly moved  with  bis  family  to  county, 

where  he  died,  in  1888.  (0)  The  premises  In 
controversy  were  conveyed  by  A.  O.  Harvey 
to  the  defendant,  John  Herring,  by  deed 
dated  Augnst  12,  1888.  (10)  Mrs.  Nash, 
though  favoring  a  removal  of  the  family,  ad- 
vised her  husband  to  lease  the  premises  in- 
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■tead  of  seUlng  tbem,  and  she  dedbu-ed  to 
Uot  that  she  would  not  join  lilm  in  a  eonrey- 
aaoe;  bat  sbe  states  ttaat  It  waa  then  and 
afterwards  not  her  pnrpose  to  retocn  to  Uie 
place  without  her  husband,  and  admits  that 
It  was  his  determbiatiOD  nero'  to  return  to 
the  place. 

"11.  Law. 

"(1)  If  the  premises  tn  controversy  were 
the  homestead  of  H.  C.  Nnsh  on  the  15th  of 
February,  1884,  the  conveyance  by  H.  O. 
Nash,  without  his  wife  Joining  him,  Is  void 
as  to  her  homestead  estate  in  the  premises; 
but.  If  the  pliice  was  not  the  homestead  of 
the  family  at  that  time,  the  conveyance  by 
Nash  alone  passed  title. 

"(^  That  the  place  waa  abandoned  aa  a 
homestead  Is  inferred  from  the  foDowIng 
facts:  (a)  The  pto.ce  was  actually  vacated 
at  the  time  of  sale  by  Nash  to  Harvey,  (b) 
The  purchase  by  Nash  of  property  in  Mc- 
Dade,  which,  though  not  used  as  a  residence 
of  ttie  family,  was  exempt  from  nablDty  to 
creditors  as  constltattD^  a  bomestead,  evi- 
dences the  purpose  of  abandoning  fibe  former 
homestead,  and  the  intent  of  Nash  to  pro- 
vide a  new  homestead  for  the  family,— an 
latent  partly  carried  into  execution.  (c>  The 
designation  and  selection  of  a  homestead  for 
the  family  Is  Incumbent  npon  the  husband^ 
and  13ie  acquiescence  by  Hie  wife  in  this 
case,  and  the  subordination  of  her  views  to 
tbose  of  her  husband,  indicate  her  conctur- 
rence  In  hw  husband's  manifest  purpose  to 
abandon  their  first  homestead.  (O}  The  sub- 
seqpent  movements  of  the  family  until  Nash 
died.  In  1888,  tend  to  prove  that  the  original 
intention  of  abandonment  was  adhered  to 
by  ttie  parties." 

A  reversal  of  the  Judgment  Is  sought,  upon 
the  contention  that  the  findings  of  fact  show 
that  the  property  was  the  homestead  of  Mrs. 
Nash  when  It  was  conveyed  by  her  husband 
to  Harvey.  With  this  contention  we  cannot 
agree.  It  clearly  appears  from  the  court's 
findings  that  H.  C.  Nash  had  abandoned  all 
homestead  rights  in  the  property  at  the  time 
he  sold  It  This  action  on  his  part,  if  not 
binding  npon  his  wife,  certainly  concludes 
his  children.  Portwood  v.  Newberry.  TO 
Tex.  aiT,  15  S.  W.  Kep.  270.  We  do  not 
deem  It  necessary  to  decide.  In  this  case, 
whether  or  not  the  bnsfoand,  when  he  acts  in 
good  faith,  and  removes  his  family  from  the 
homestead  with  the  intention  of  abandon- 
ment, can  bind  his  wife  by  such  action,  with- 
out acijnlring  another  homestead.  While 
the  findings  of  the  court  below  are  not  as 
specific  as  they  might  have  been  in  regard 
to  Mrs.  Nash's  Intention,  we  think  that  court 
intended  to  hold,  as  a  fact,  that  she  volun- 
tarily and  willingly  left  her  homestead  with 
the  intention  never  again  to  occupy  it  as 
a  bomestead;  and  we  cannot  say  Ukat  this 
conclusion  is  overthrown  by  the  facts  dis- 
closed by  the  findings.  It  Is  true  that  she 
did  not  want  her  husb:ind  to  sell  the  prop- 


ertgr,  and  declined  to  Join.  Ik  the  execatioa  of 
tke  deed;  but  these  fsfts,  while  tending  to 
dispBOVB  abaadenment  on  ber  part,  are  not 
condnsive.  Sbe  may  have  had  other  m- 
aon»  tlian  an  intention  to  reoccupy  the  prop- 
eoty  na  a  borne  for  objecting  to  the  sale. 
Ske  maj^  have  considiered  it  better,  as  a  bosi- 
neai  propMltbRi,  for  hec  hnabaad  to  keep 
the  propertgr,  and  reat  It,  than  to  aril  It  It 
does  not  appear  ttmt  she  objected  to  the  nle 
ot  It  bccmiae  she  Intended  or  desired  to  re- 
tont  and  use  It  as  a  home.  The  coort's  find- 
ings shew  that  she  testified  that  sbe  did  not 
intend  to  cstiBm  to  the  property  witboot  Imt 
iMHband,  and  admitted  that  it  was  bis  de- 
farmtma-H/wi  nevcT  to  reftnrn.  The  most  tliat 
can  be  contended  in  behalf  of  Mrs.  Nash  is 
tbat  this  statement  shows,  infcrentiaUy.  a 
contlogegst  intention  cm  hec  part  to  retnni  to 
the  property.  But  this  contingency  rests 
UBoo.  aa.  admitted  improbability.  Sach  an 
iateatloa  waa  too  remote.  We  think  tliis 
teatlsHMiy  shows  tint  Mrs.  Nash  intended  to 
loftve  the  iiBa.tter  of  residence  and  liome- 
stead  entirely  to  hrer  husband;  and  while  sbe 
thought  it  betts  not  to  s^  the  property  in 
qHeBtiODr  qtill,  whether  or  not  it  should  ever 
be  occupied  any  nuH^e  aa  a  home  wonU  be 
for  her  husband  to  determlse.  We  flud  no 
error  in  the  judgment,  and  it  is  affirmed. 


WB8TFALL  v.  PERRY. 

(Court  of  Civil  Appeals  of  Texas.    Not.  1. 
1893.) 

CoVntAOtS— SXiLTDTB  OW  FlACDS  —  FaBFOIOUSCS 

— Damaobs  fob  Bbsacb. 

L  FlaintifL  defendant,  and  aaother  agreed 
to  erect  a  windmill  at  a  weJI  on  the  laad  of  t 
third  person,  in  conaida'ation  of  which  ther 
were  to  have  the  use  of  the  machinery  and 
water  for  three  years  for  their  stock,  and  were 
to  share  equaJly  the  expense  of  the  uiachiuery. 
FTaintiff  alleged  that,  after  the  mill  had  been 
erected  and  the  water  oaed  aliout  a  fear,  de- 
feodant  fenced  in  the  well,  and  cut  ofF  plain- 
tiffs stock  from  the  use  of  it.  Beld,  that  plaio- 
tift  could  recover  damages,  for  the  contract  wat 
not  obaoxioua  to  the  statute  of  frauds  because 
not  to  be  performed  wittun  a  year;  the  con- 
sideration having  been  paid,  and  action  liavinc 
been  taken  on  the  contract. 

2.  The  expesae  atistaineii  by  being  compel- 
led to  hire  a  man  to  drive  his  stock  12  miles  to 
water,  and  the  loss  arising  from  the  deprecia- 
tion in  value  of  the  stock  of  $1  per  head  by  be- 
iag  driven  so  far,  wo'e  proper  elements  of  dam- 
ages. 

3.  Plaintiffs  allegation  that  defendants 
acts  w«re  malicionsly,  willfully,  and  wantonly 
done,  and  that  he  otvzht  to  be  awarded  SSOO 
exemplary  damages,  was  sufficient  to  admit 
proof  on  the  subject. 

4.  The  value  of  certain  liorses,  which.  It 
was  alleged,  being  nnable  to  obtain  water,  asd 
nreed  on  by  thirst,  attempted  to  break  into 
another  watei-iug  place,  and  injured  themaelrea 
so  tiiat  they  could  not  be  driven  to  water,  and 
died,  oould  not  be  recovered  as  damages,  the 
came  of  death  bein^  too  remote. 

6.  It  waa  improper  for  phdntiS  to  join  with 
the  suit  for  damages  to  his  stock  a  demand  for 
his  expense  In  erecting  the  windmil!. 
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&  The  otmer  of  the  buid  on  wWdi  tbe 
windmill  was  coustmcted  wae  not  a  neceaauy 
«r  proper  party  to  the  suit;  she  not  having 
broken  any  contract,  or,  by  any  act  of  her  awn, 
tAuaed  damage  to  the  plaintiff. 

Appeal  from  Klnn^  oonnty  coiat;  K. 
Kratz,  Judge. 

Action  by  W.  WestfiiU  agjUuat  one  P«n-y 
to  recover  damages  for  violation  of  contract. 
From  a  judgment  in  favor  of  defendajtt, 
plaintiff  appeals.     Reversed. 

C  C.  Clamp,  for  appeUaal  Solon  Stewart, 
for  appellee. 

Fi^Y,  J.    Appdiaat,  <wb»  'was  platntflT  hi 
the  court  belo-w,  allegeB  In  bto  petltiaii  that 
be,  the  defendant,  and  one  J.  M.  Henson,  on 
the  one  part,  and  K.  Keld,  on  llie  other,  'Ot- 
tered Into  an  agreement  tiiat  idalartiff,  de- 
fcnditnt,  and    Henson,  la    condderotiou    «I 
erecting;   a   windmill  and   pomp  at  -a.  well 
owned  by  Keid  on  a  certain  stnrey  la  Kin- 
ney   comity,   OTTsed   by   said    Keld,   shoidd 
buve  the  nse  of  the  macMneiy  and  wabv 
for  three  years  tor  Hie  cattle  and  horses  -of 
all  of  the  pardes;  that  tbe  maebtaKvy  «oBt 
the  sum  of  $120,  eqnally  apportioned  amoBg 
plaintiff,  defendant,  aiul  Henaon;    that  tbe 
agi  eem^it  was  reduced  to  writing,  and,  al- 
thongta  a  contract  la  wUcfa  the  last  thi«e 
were  equally  Intereated,  yet  waa  oaty  fdijaed 
by    Iteid  and  defendant;    that  the  wtadniHl 
was  erected  and  the  water  waa  used  toy  each 
of   the  parties  for  about  a  year,  hot  after 
that  time  defendant  had  fenced  up  tbe  wen, 
and   prevented  plaintiff  tvom   watering  hla 
stock  at  the  well;    that  plotnttS,  after  the 
well  had  been  fenced,  had  beoght  ont  Hen- 
son's  water  rights;   that  Beid  had  not  been 
Blade  a  party  because  he  had  not  In  any  mazi- 
ner  interfered  with  plaintifTs  rights;    tliat 
there  waa  ample  water  In  the  well  for  all 
interested;    that  tlie  well  had  been  fenced, 
and  his  stock  cut  off  from  it,  in  a  meveee 
drought,  and  watar  very  scarce;    that  the 
fencing  of  the  well  was  done  with  a  wiclied 
and    mnlldous   6eiirB  to  canw   damage  to 
plaintiff  and  Henaon;  Hiat  plaintiff  had  100 
head  of  cattle  and  40  horses,  and  that,  by 
reason  of  the  well  being  fenced,  plaintiff, 
to  prevent  them   dying,   was  compelled  to 
hire  a  man,  at  |2  per  day,  for  45  days,  to 
drive  the  stocli  to  the  nearest  water,  a  dis- 
tance of  12  miles,  over  arongh  and  dry  coun- 
try;   that  the  horses,  being  unable  to  obtain 
water    sufficient,— vrged    on    by    thlrBt,— at- 
tempted to  break  Into  another  waterlne  place, 
and  injnred  themselves  h>  that  tbey  qould 
not  be  driven  to  water,  and  10  head,  of  the 
value  of  |10  each,  died;  that  the  lOO  head  of 
cattle,  by  reason  of  being  driven  «o  far  to 
water,  were  damaged  il  per  head.    FlalntUf 
further  alleged  that  defendant,  faaviiw  tnlien 
the  wdl  and  pump,  was  indebted  to  taim  for 
the  same,  and,  plaintiff  having  bougM  out 
Henson,'  defendant  on^t  to  pay  htm  $90,— 
two-thirds  of  the  cost  of  the  windmill;   that 
defmdant's  acts  were  conceived  and  done  In 


a  mallidons  spirit  towards  plaintiff;  that 
they  were  wStfnlly  and  wantonly  done;  and 
tliat  be  ooglrt  to  be  awarded  $5CX)  as  ex- 
emplary damafi^eB.  Defendant  filed  general 
and  special  exoeptions,  stating  in  the  latter 
HtLt  the  actioa  ought  not  to  be  maintained 
liecEuse  the  eontraot  was  not  in  writtng, 
and  was  not  to  be  performed  in  one  year; 
that  tliere  was  a  misjoinder  of  acttons.  In 
joining  an  action  for  det>t  for  ttie  windmill 
with  a  snit  for  damngee  growing  cmt  of  the 
tise  of  tlmt  property;  that  the  damages 
claimed  jidb  too  remote,  Imagimuy,  and  not 
aaiBc^tiide  of  proof  sbowing  that  the  stock 
w«>e  Injnred  tiy  the  violwtioD  of  tlie  contract; 
that  the  petiden  shoe's  that  [daintiff  bad  vio- 
lated file  contract  by  buying  out  Henson; 
and  that  pfadatiff  cannot  recover  for  the 
volne  of  imppoviemeiits  made  on  Reid's  land. 
The  special  exoepdens  were  sustained,  and, 
plaintifl  decttntaig  to  amend,  the  case  was 
dismissed,  and  thte  action  of  the  com-t  is 
assigned  as  error 

We  are  of  the  oplnlan  that  the  court  erred 
is  euBtalniag  aH  ilie  special  exceprtlons.  IT 
the  allngatiODS  in  plaintiff^  petitioB  were 
larae,— and  ttier  amat  be  taken  as  true  on 
demurrer,— then  he  had  a  right  to  recover 
such  damaeee  as  natoraUy  iBowed  cut  of  a 
breach  ef  tbe  contract  Tbe  cmrtract  was  In 
VTlth^,  aad,  If  it  liad  net  Iieeu,  the  constd- 
eratioD  havivg  been  paid,  and  actkoi  having 
Iteefi  taken  on  like  oeniract,  It  was  not  ob- 
noKioue  to  the  statnte  of  frauds  because  not 
to  be  perforoaed  In  one  year.  If  Ittrs.  B^d, 
the  ewaer  of  the  land,  had  endeavored  to  re- 
pndlate  the  contract  after  slie  had  permitted 
the  improveeaents,  and  had  acqniesced  in  the 
use  Af  the  Jand,  the  law  would  not  tolerate 
such  bad  faith;  and  it  would  be  unconsciou- 
al)Ie  to  aUow  defendant,  under  the  circum- 
stances of  this  case,  to  get  the  benefit  of  all 
tlie  improvements,  and  the  •  good  to  result 
from  Ihetr  use,  under  a  plea  that  tbe  con- 
tract was  invalid  because  it  was  not  to  be 
performed  In  one  year.  Dugan  v.  Ck>lvine, 
8  rex.  126;  Whitson  v.  Smith,  15  Tex.  34. 
The  rule  on  llris  smt^ect  has  been  stated  by 
the  supreme  court  of  the  T7nited  States  as 
follows;  "Wh«re  one  ot  the  two  contracting 
parties  has  been  induced  or  allowed  to  alter 
his  position  on  the  faith  of  snch  contract  to 
Boch  an  extent  iSiat  it  would  be  fncud  on  Oie 
part  '«f  the  other  party  to  set  up  Its  invalid- 
ity, eom-ts  of  equity  hold  that  the  dear  proof 
of  the  coOrtract,  and  of  tbe  acts  of  part  per- 
formanoe,  win  tol^  the  case  oat  of  the  opera- 
tion of  tiie  statute,  if  the  acta  of  part  per- 
formance were  already  such  as  to  show  that 
they  are  properly  referable  to  the  pared 
agreement."  WiUiams  v.  Morris,  95  U.  S. 
457.  The  statute  of  frands  is  to  prevent 
frauds,  not  to  encourage  or  give  aid  and 
comfort  to  them.  Castleman  v.  Sherry,  42 
Tex.  8B;  Ponoe  ▼.  McWhopter,  50  Tex.  563. 
The  damages  of  $!X)  alleged  to  have  bet-n  sus- 
tained by  reason  of  plaintiff  being  compelled 
to  hire  a  m-.u  to  drive  bis  stock  to  water  a 


Digitized  by 


Google 


74-2 


SOUTHWESTERN  BEPOBTEB,  Vol.  28. 


(Tex. 


distiince  of  12  miles,  and  those  arising  from 
the  loss  In  value  of  $1  per  head,  were  proper 
elements  of  damages,  io  this  case,  and  were 
folly  and  explicitly  enough  set  forth  to  sup- 
port the  introduction  of  proof.  The  acts  of 
defendant  in  fencing  up  the  well,  and  ex- 
cluding plaintiff's  cattle  from  water,  were 
the  direct  and  proximate  cause  of  the  ex- 
pense incurred  in  hiring  a  hand  to  drive  the 
stock  of  plaintifT  to  water,  and  of  the  deterio- 
ration In  value  of  $1  per  head  of  the  100 
head  of  cattle;  and  the  allegations  in  the 
petition  are  sufficient,  if  supported  by  proper 
proof,  to  entitle  plaintiff  to  recover  the 
auiount  of  $190  from  defendant  The  allega- 
tions of  the  exemplary  damages  are  likewise 
sufficient  to  admit  proof,  and  the  exception 
as  to  them  should  not  have  been  sustained. 

The  value  of  the  10  horses  that  kiUed  them- 
sel-  es,  seeking  for  water,  is  too  remote  to 
be  recovered  as  damages,  their  death  not 
being  the  direct  and  proximate  result  of  de- 
fendant's act  in  fencing  the  well. 

It  was  improper  for  plaintiff  to  Join  with 
this  suit  for  damages  a  demand  for  his  two- 
thirds  expense  in  erecting  the  windmill,  and 
as  to  that  item  the  exception  was  properly 
sustained. 

Mrs.  B.  Reid  was  neither  a  necessary  nor 
proper  party  to  the  suit  She  had  not  broken 
any  contract,  or,  by  any  act  of  hers,  caused 
damage  to  plaintlfr,andhehadnoright  to  join 
her  as  defendant  in  an  action  against  the  per- 
son who  had  been  guilty  of  the  alleged 
wrongful  acts.  The  fact  that  she  owned  the 
land  can  In  no  manner  make  her  a  prop- 
er party  in  this  suit.  For  the  errors  indi- 
cated in  this  opinion,  the  judgment  of  the 
lower  court  is  reversed,  and  the  cause  re- 
manded. 


EDWARDS  et  al.  v.  GILL  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 
1893.) 

Administbatok's  Sale  —  Pbb8I7mptions  —  Whbs 
Title  Passes— Tkespass  to  Tut  Title. 

1.  An  administrator,  und«r  an  order  of 
<M>urt,  sold  a  land  certificate  of  his  intestate  in 
March,  but  the  sale  was  not  confirmed  until 
the  following  May.  In  April  a  patent  was  is- 
sued by  virtue  of  the  certificate.  Held,  that 
title  to  the  land  passed  on  the  sale  of  the  cer- 
tificate, the  presumption  being  that  the  cer- 
tificate had  not  been  located  at  the  time  of  ttie 
sale,  and  was  personal  property,  and  the  cou- 
firmation,  though  subsequent  to  the  day  of  sale, 
relates  back  to  the  date,  and  carries  title  from 
that  time. 

2.  Where  the  holders  of  the  equitable  title 
to  land  seek  a  recovery  against  trespassers 
without  color  of  title  and  with  no  connection 
with  the  legal  title  and  with  no  evidence  of 
possession,  a  defense  of  a  stale  demand  is  un- 
availing. 

Appeal  from  district  court,  Frio  county: 
D.  P.  Marr,  Judge. 

Tiespass  to  try  title  by  T.  D.  Gill  and  oth- 
ers against  L.  J.  W.  Edwards  and  others.  Judg- 


ment was  rendered  in  favor  of  plalntUTs.  and 
defendants  appeal.    Affirmed. 

W.  T.  Meriwether,  Upson  &  Bergstrom. 
and  Barnard  &  Oreen,  for  appdlants.  Mason 
Maney,  for  appellees. 

NEILL,  J.  This  is  an  action  of  trespaj» 
to  try  title,  brought  on  the  llfh  day  of 
May,  1889,  by  appeUees  against  L.  J.  W.  Ed- 
wards and  J.  E.  Berry,  to  recover  one-tliiid 
of  a  league  and  labor  of  land  in  Frio  cnantr 
out  of  survey  No.  1,178,  patented  to  Mathew 
C.  Patton  on  April  24,  1855.  The  defencLim 
Edwards  answered  by  a  plea  of  not  goiln-, 
and  alleged  that  on  the  20th  day  of  Augn.-.!. 
1886,  he  purchased  a  portion  of  the  land 
from  John  0.  French  for  $638.75,  the  title 
to  which  French  warranted  by  his  deed  of 
that  date.  He  alleged  the  death  of  his  gran- 
tor; that  Sallie  R.  French  was  bis  independ- 
ent executrix;  prayed  that  she  be  made  a 
party  defendant,  and  that  In  the  event  plain- 
tiff recovered,  he  have  Judgment  against  her 
on  tlie  warranty  of  her  testator.  She  w:is 
made  a  party,  and  answered  by  a  general 
denial.  The  defendant  J.  E.  Berry  answered 
by  disclaiming  any  interest  In  the  premises 
but  as  a  tenant  of  the  estate  of  A.  Hansford. 
deceased;  whereupon  M.  A.  Hansford,  admin- 
istrator of  the  estate  of  A.  Hansford,  appear- 
ed, and  answered  by  a  plea  of  not  guilty. 
The  case  was  tried  without  a  jury,  and 
judgment  rendered  in  favw  of  appellees  for 
the  land  In  controversy,  and  in  favor  of  lil- 
wards  against  Sallie  R.  Frendi,  as  lndep»d- 
ent  executrix  of  John  C.  French,  deceasi-d. 
for  $638.75,  virith  interest  thereon  at  tli-.- 
rate  of  8  per  cent  per  annum  from  tin 
25th  day  of  August,  1886,  from  which  Jude 
ment  this  appeal  Is  prosecuted.  The  only 
evidence  appearing  in  the  recoi-d  was  in- 
troduced by  appellees,  from  whlcb  we  deduce 
the  following 

Conclusions  of  Fact 

(1)  Patent  issued  by  the  state  of  Texas  to 
Mathew  C.  Patton,  his  heirs  or  assigns,  on  tlie 
24tb  day  of  April,.  1855,  granting  the  league 
and  labor  of  land  which  includes  the  prop- 
erty in  controversy.  The  patent  recites  that 
it  was  issued  by  virtue  of  certificate  No.  38. 
issued  by  the  board  of  land  commissianeni 
of  Brazoria  coimty,  January  25,  1838.  (2i 
Letters  of  administration  were  granted  by 
the  county  court  of  Brazoria  county  <»  tbi- 
2.Sd  day  of  February,  1852,  to  John  P.  Gill, 
on  ttie  estate  of  Mathew  0.  Patton,  deceased. 
(3)  Application  of  John  P.  Gill  as  adminis- 
trator of  the  estate  of  Mathew  C.  Patton,  de- 
ceased, to  the  county  court  oC  Brazoria  coun- 
ty for  an  order  to  sell  "the  certificate  for 
one  league  and  labor.  Issued  to  his  intestate," 
in  which  the  administrator  prays  that  the 
sale  be  made  on  the  first  Tuesday  in  Feb- 
ruary, 18.55,  on  a  credit  of  six  months,  whidi 
application  was  filed  <hi  the  20th  of  Decrui- 
ber,  18r>4.    (4)  Order  ot  the  county  court  of 
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Brazoria  county,  made  upon  the  application 
above  referred  to,  authorizing  the  said  admin- 
istrator to  sell  "a  land  certificate  for  one 
league  and  labor  of  land,  which  was  grant- 
ed to  his  Intestate  as  a  headright  claim," 
at  public  auction,  to  the  highest  bidder,  in 
front  of  the  courthouse  door  in  the  town 
of  Brazoria,  on  a  credit  of  six  montlis,  which 
order  was  made  on  the  2d  of  February,  1856. 

(5)  Report  of  sale  made  by  said  administra- 
tor to  said  court.  In  which  he  represented 
that,  in  obedience  to  the  order  above  reifer- 
red  to,  he,  on  the  first  Tuesday  in  Mardi, 
1S55,  offered  for  sale  at  the  courthouse  door 
in  ttie  town  of  Brazoria  "a  certificate  for 
one  league  and  labor  of  land,  the  headright 
of  his  Intestate,"  upon  a  credit  of  six  months, 
etc.,  at  which  sale  M.  T.  G.  Fatton  became 
the  purchaser  of  said  certificate,  etc.,  which 
report  was  filed  on  the  Ist  of  May,   1855. 

(6)  On  May  1,  1855,  the  following  order  was 
made  by  the  county  court  of  Brazoria  coun- 
ty, viz.:  "1st  May,  1855.  This  day  John  P. 
OiU,  administrator  of  M.  C.  Patton,  deceased, 
presented  in  court  an  account,  verified  by 
affidavit,  of  the  sale  of  a  certificate  for  one 
league  of  land  granted  by  the  government 

of to  said  M.  C.  Patton  as  a  colonist, 

and  the  court  having  examined  into  l^e 
means  in  which  said  sale  was  made,  and  be- 
ing satisfied  that  the  same  was  fairly  made, 
and  In  every  respect  in  conformity  with  law. 
ordered,  adjudged,  and  decreed  that  said  sale 
Ih',  and  the  sale  Is  hereby,  confirmed  and  ap- 
proved, and  that  said  administrator  trans- 
fer said  certificate  to  M.  T.  O.  Patton,  the  pmr- 
chaser."  (7)  Deed  from  John  P.  Gill,  as  ad- 
inlnistmtor  of  the  estate  of  M.  C.  Patton,  to 
M.  T.  O.  Patton,  conveying  a  certificate  for 
one  league  and  labor  of  land,  the  head- 
right  of  his  (Gill's)  Intestate,  which  deed 
recites  the  order  of  sale,  report  of  sale,  and 
confirmation  above  referred  to,  and  bears 
date  July  29,  185G.  (8)  A  deed  from  M.  T. 
O.  Patton  to  John  P.  Gill,  executed  on  the 
1st  of  February,  1858,  conveying  all  of  his 
rigbt,  title,  and  Interest  in  and  to  a  certain 
league  and  labor  of  land  situated  in  the 
district  of  Bexar,  which  land  Is  described 
as  located  by  virtue  of  a  certain  certificate 
for  said  quantity  of  land.  Issued  as  the 
headright  to  Mathew  O.  Fatton,  and  that  the 
certificate  was  conveyed  to  the  grantor  by 
the  administrator  of  said  Patton.  (9)  The 
will  of  John  P.  Gill,  by  which  he  bequeathed 
his  estate  to  the  children  of  his  brother,  Rob- 
<>rt  J.  Gill,  and  the  children  of  Verona  C. 
West,  to  be  equally  divided  between  them. 
Robert  J.  Gill  and  Peter  J.  West  were  named 
in  the  will  as  the  executors,  which  will  y,-a^ 
admitted  to  probate  by  the  county  court  of 
Fort  Bend  county  on  the  31st  of  May,  1869. 
(10)  All  the  appellees  are  children  of  Rob- 
ert J.  Gill  and  Verona  O.  West,  except  lona 
UcDuffie,  who  Is  a  granddaughter  of  Robert 
J.  GUI.  (11)  Hbe  evidence  did  not  show  any 
connection  of  the  appellants  with  the  pat- 


ent of  the  land,  nor  the  time  they  had  been 
in  possession,  If  at  all,  of  the  land. 

CSoncluslons  of  Law. 

It  sufficiently  appears  that  the  applica- 
tion for  the  order  of  s.ile,  the  order  of 
sale,  the  report  of  sjUe,  and  order  con- 
firming it.  relate  to  the  headright  certif- 
icate of  Mathew  C.  Patton  for  a  league 
and  a  labor  of  land;  and,  when  all  are  tnlccn 
and  construed  together,  they  are  amply  siittl- 
clent  to  identify  the  certificate;  and  the 
recitation  In  the  patent  shows  that  said  cer- 
tificate WAS  located  on  the  land  in  controver- 
sy. Hurley  v.  Barnard,  48  Tex.  88;  Davis 
V.  Touchstone,  45  Tex.  ^0;  Robertson  v. 
Johnson,  57  Tex.  64.  The  patent  to  the  land 
having  Issued  on  April  24,  1855,  and  the 
sale  of  the  certificate,  though  made  (as  shown 
by  the  administrator's  report)  on  the  first 
Tuesday  In  March,  not  having  been  confirmed 
by  the  court  until  the  6th  of  May,  It  becomes 
important  to  determine  at  what  time  the  title 
passed,  tf  at  all,  by  virtue  of  the  sale  of  the 
certificate.  After  a  certificate  is  located.  It 
ceases  to  be  personalty,  but  Is  merged  In 
and  becomes  a  pai-t  of  the  realty.  Heame  v. 
GlQett,  62  Tex.  25;  Simpson  v.  Chapman,  4.3 
Tex.  56(5;  Adams  v.  Railway  Co.,  70  Tex. 
275,  7  S.  W.  Rep.  729.  We  cannot  presume. 
In  the  absence  of  evidence,  that  when  tlii> 
probate  court  ordered  the  sale  the  certlflcjite 
had  been  located,  but  must  presume  that  It 
bad  not,  for  the  court  would  not  have  or- 
dered the  snle  of  personalty  after  it  ceased 
to  exist  as  such.  The  rule  seems  to  be  that 
a  sale  made  by  an  administrator  or  other 
fnnctlonar}'  by  order  of  and  under  authority 
of  a  court  is  not  complete,  and  confere  no 
rights  until  confirmed.  But  when  confirma- 
tion Is  made  by  the  court,  though  subs^ 
quent  to  the  day  of  sale.  It  relates  back  to 
the  date  of  the  sale.  If  the  date  of  sale  is 
made  to  appear,  and  carries  title  from  that 
date.  Rorer,  Jud.  Sales,  (2d  Ed.)  i  109;  Tay- 
lor V.  Cooper,  10  Leigh,  317;  Evans  v.  Spur- 
gln,  52  Amer.  Dec.  107;  Cale  v.  Shaw,  (W. 
Va.)  10  S.  E.  Rep.  639.  The  case  of  Taylor 
V.  Cooper,  supra,  was  brought  by  Cooper 
against  John  Taylor,  administrator  of  the 
estate  of  Peter  Dyerle,  for  rents  on  certain 
lands  belonging  to  Dyerle,  which  were  order- 
ed sold  by  the  administrator  on  a  credit  of 
6,  12,  and  IS  months.  On  January  10,  1835, 
the  land  was  sold  under  the  decree  to  Cooper, 
who  gave  his  bond  for  the  purchase  money. 
At  the  time  of  the  sale  the  land  was  rented, 
and  the  tenant  paid  tlie  rent,  amounting  to 
f200,  to  ttke  administrator,  notwithstanding 
Cooper  had  notified  him  not  to  pay  It.  The 
sale  was  aft^wards  confirmed.  Judgment 
was  given  In  Cooper's  favor  against  the  ad- 
ministrator. Judge  Tucker,  in  rendering  the 
opinion  of  the  court,  said:  "I  have  not  the 
slightest  doubt  of  the  right  of  Cooper  to  the 
rent  In  question.  *  *  *  Where  the  sale  Is 
confirmed,— that  is,  where  both  contracting 
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parties  (the  purchaser  and  the  court)  con- 
cur In  ratttying  the  Inchoate  purdiase,— the 
confirmation  relates  back  to  the  sale,  and  the 
purchaser  is  entitled  to  everything  he  would 
have  been  entitled  to  if  the  confirmation  and 
conveyance  of  title  had  been  contemporane- 
ous wtth  the  sale."  In  the  case  before  us 
the  court  ordered  the  cerliflcate  to  be  sold  at  a. 
certain  time,  place,  and  In  the  manuer.and  on 
terms  spocified  In  the  order.  The  repwrt 
of  the  sale  by  the  administrator  shows  on  its 
face  a  strict  c(Hnpllanee  with  the  order, 
And  the  conflrmatirai  by  the  court  relates 
to  and  sanctions  what  was  done  In  obedience 
to  and  under  its  authority,  and  its  effect  was 
as  though  its  confirmation  and  the  act  con- 
flrmed  were  ootempomneous.  nereupcm 
the  tlUe  to  the  certificate  vested  in  M.  T.  C. 
Patton  on  the  first  Tuesday  in  March,  1885, 
and  tlie  rijlit  to  locate  and  acquire  land  by 
xnrtue  of  it.  Cox  v.  Bray,  28  Tex.  261.  When 
the  patent  issued  by  virtue  ot  the  certlficatei 
it  iniu«d  to  the  benefit  of,  and  vested  title 
in,  the  assignee.  But  appellnuts  say  that  the 
title  is  an  equitable  crae  only,  (it  is,)  and  tliat 
appellees'  demand  Is  stale^  and  therefore 
they  cannot  recover  en  it.  When  a  recovM^ 
is  sought  against  strangers  to  the  title,  wlio 
are  trespassers  without  color  ot  title,  and 
who  show  no  connection  with  the  legal  title, 
as  in  this  case,  and  ttie  time  they  had  been 
in  possession,  if  at  all,  does  not  appear,  the 
defense  of  stale  demand  is  unavailing  to  de- 
feat the  rl^t  of  recovery.  Wright  v.  Dunn, 
73  Tex.  296,  11  S.  W.  Rep.  330;  Moss  v. 
Berry,  58  Ter.  632;  Murphy  v.  Welder,  58 
Tex.  236.  We  find  xu>  error  in  the  record, 
and  the  Judgment  is  affirmed. 


TE3XAS  &  P.  n.  CO.  V.  WOOD. 

(Court  of  CHvil  Appeals  of  Texas.    Nov.  1, 

1893.) 

Cahkibbs— IiXGOAi.  Fkeiqht  Chahoes — Rscovkbt 

OF  PeNAI/TT. 

1.  In  an  action  to  recover  the  statutory 
penalty  for  detaining  goods  after  the  amount  of 
freight  has  been  tendered,  the  party  seeking  re- 
covery must  bring  liimself  strictly  within  its 
terms;  and,  since  the  statute  bases  the  amount 
of  penalty  recoverable  on  the  amount  of  freight 
designated  in  the  bill  of  lading,  there  can  be 
no  recoTery  where  there  are  no  figures  or  data 
giren  in  the  bill,  and  none  referred  to,  from 
which  the  amount  of  freight  can  be  calculated. 

2.  An  expense  account,  furnished  by  the 
carrier,  and  showing  the  amount  of  freight, 
constitutes  no  part  of  tile  bill  of  lading,  and 
cannot  be  used  in  aid  of  it  unless  referred  to 
therein. 

Appeal  from  El  Paao  county  court;  Allen 
Blacker,  Judge. 

Action  by  H.  K.  Wood  against  the  Texas 
£  Pacific  Railrood  Company  to  recover  the 
statutory  penalty  for  detaining  goods,  the 
amount  of  freight  having  been  tendered. 
Jodgmoit  was  entered  in  favor  ot  plaintiff, 
and  defendant  appeals.     Revereed. 

R.  S.  Lovett,  for  appellant.  J.  P.  Hague 
and  Waters  Davis,  for  appellee. 


FLT.J.  This  suit  was  brought  by  appel- 
lee against  appellant  to  recover  the  stain- 
tory  penalty  for  detaining  goods,  the  amount 
of  freight  having  been  tendered,  the  petitiua 
showing  that  the  goods  were  shippt.il  from 
New  York  to  the  city  of  Mexico  in  care  of 
appellee  at  El  Paso.  Appellant  filed  a  giof 
ecal  demurrer  to  the  petition,  and  general  do- 
nial.  The  bills  of  lading  are  attached  to  (be 
petition,  and  made  a  part  of  it.  The  evi- 
dence shows  that  plaintiff,  desiring  to  ob- 
tain the  low  rates  on  a  long  haul,  had  a  lot 
of  goods  shipped  from  New  York  to  the  city 
of  Mexico,  in  his  own  cars  at  Kl  Paso,  Tfx. 
He  had  previous  to  the  shipment  made  ar- 
rangements with  the  agent  of  appellant  at 
El  Paso  to  allow  him  to  stop  the  goods  at 
BU  Paso  by  paying  a  pro  rata  of  the  tiuougli 
rate.  When  the  goods  came  they  were  bdd 
for  seven  days  by  appellant,  although  ap- 
pellee not  only  offered  to  pay  what  he  con- 
sidered the  proper  freight,  but  also  offered 
to  pay  the  amount  claimed  by  the  agent, 
who  daimed  that  he  was  compelled  to  hear 
from  his  superiors  before  he  could  deliver 
the  freight  After  the  goods  had  been  held 
for  seven  days,  the  agent  accepted  the 
amount  of  freight  money  first  offered  by 
appellee,  and  delivered  the  goods.  Two  bills 
of  lading  were  placed  in  evidence,  both  from 
the  Cromwell  Pacific  Through  Line  and  the 
Texas  &  Pacific  Railway,  John  C.  Brown, 
receiver,  signed  "S.  E.  Stchr,  G«ieral  East- 
em  Agent,  at  New  York,  Oct.  20,  188a" 
Neither  of  the  bills  of  lading  show  the 
weights  ot  the  goods,  caily  showing  a  throat 
rate  of  $1.53  per  100  pounds  on  some  of  tlie 
freight  and  $1.90  per  100  pounds  on  some 
others,  the  rate  of  freight  not  being  shown 
as  to  others.  An  expense  account  f  lunisUed 
by  appellant  shows  the  amount  of  freigikt 
In  the  case  of  Schloaa  v.  Railway  Co.,  85 
Tex.  001,  22  S.  W.  Rep.  1014,  it  is  held  tlut 
the  expense  account  constitutes  no  part  of 
the  bill  of  lading,  and  cannot  be  used  in 
aid  of  It,  unless  referred  to  in  the  bill  of 
lading.  In  other  wwds,  the  bill  of  lading  ninst 
give  upon  Its  face  sufficient  data  from  wbicb 
the  amount  of  freight  can  be  ascertained,  and 
extraneous  evidence  cannot  be  resorted  ti> 
for  this  piupose  imlesa  it  is  ref«'red  to  in 
the  bill  of  lading.  The  only  reference  to  tlie 
amount  of  freight  in  the  t>ills  of  lading  Is  ia 
one,  as  follows: 

Description  of 
No.  Fkgs.  Articles.  Said  to  Weigh. 

Two  (3)        Cases  Sad  Iron    1.63       Owner's  risk. 
Three  (8)         **     Hardware  l.M 
Five  (5)  "     Scales  "        Uarinerisku- 

One  (1)         Bbl.    Bells.  *  sumed  br 

Cromwell 

PMdfio 

Through  LUmi 

In  the  other  is  found  the  following: 

Description  of 
No.  PkgB.  Articles.       Said  to  Wsigh. 

Seventeen  Boxes       Coffee  Mills  iSBO 

Two  Bbls.  Iron  Castings  MB 

Five  Boxes  Hardware  I'JOO 
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The  figures  under  the  wovds  "said  to 
wel£^"  are  ei-ased  by  a  Una  drawn  across 
tbem.  T1)<>i-«  are  no  other  figures  giren  In 
the  bills  of  lading  In  relation  to  the  freight, 
and  no  dnm  given,  and  none  referred  to, 
from  which  the  amount  of  freight  can  be 
calculated.  The  remedy  invoked  in  this  case 
against  appellant  is  statutory,  and  to  the 
statute  we  must  look  for  its  oonstruction. 
It  does  not  d^riTO  the  shipper  or  eoor 
signee  of  any  right  he  enjoyed  before 
its  enactment,  to  enforce  by  suit  any  claim 
for  damages  that  he  had  sustained  from 
the  unlawful  detention  of  goods  by  a  com- 
mon carrier.  In  an  ordinary  suit  for  dam- 
ages arising  out  of  refusal  to  deliTer  goods 
when  freight  is  tendered,  proof  of  what 
the  true  amoimt  of  freight  was  might  be 
introduced  outside  of  and  independent  ot 
the  bill  of  lading  if  it  was  silent  on  the  sub- 
ject, but  suits  of  ttiis  character  are  not 
brought  for  compensatory  damages.  The 
amount  recovered  may  be  grossly  in  excess 
•f  tbe  actual  damage  incurred.  So  -far  as 
the  railroad  is  ooncemed,  the  statute  under 
which  this  suit  was  brought  is  penaL  It 
enjoins  a  duly,  and  prescribes  a  punishment 
for  a  failure  to  perform  It.  Ai-tide  42o8t 
Sayles'  Civil  St  It  has  been  held  by  the 
supreme  com-t  ot  the  United  States,  and 
quoted  without  dissent  by  our  supreme  court, 
that  in  cases  ot  this  cliaracter  the  facts  nec- 
essary to  sustain  a  venUct  against  a  defend- 
ant for  penalty  must  be  proved  beyond  a  rea- 
sonable doubt  Chaffee  v.  U.  S.,  18  WalL 
510;  RaUway  Co.  v.  Dwyer,  84  Tex.  195,  1» 
S.  W.  R^.  470.  It  has  been  ualversally 
held  that,  where  a  party  seelis  to  recover  by 
virtue  of  a  penal  statute,  be  must  bring  him- 
self within  the  terms  of  the  statute,  and, 
the  statute  basing  the  amount  of  penalty  to 
l>e  recovered  on  the  amount  of  freight  design 
nated  In  the  biU  of  lading,  we  cannot  ex- 
tend the  acoi>e  ot  Its  pnyvisious.  De  Witt 
V.  Dunn,  15  Tex.  108;  De  U  Garza  v.  Bootli, 
28  Tex.  478;  Sooglna  v.  Perry,  4a  Tex.  Ill; 
Hurray  v.  Hallway  Co.,  83  Tex.  413.  Tbe 
Judgment  of  the  lower  couct  is  reversed,  and 
tibe  cause  dismlsaed. 


SOZAYA  V.  PATTERSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 
1803.) 

COL-KTS— JUIU8DICTI0S*L  AMOUNT— TORTM. 

In  actions  somiding  in  damages  for  tort, 
the  amount  claimed  in  the  petition  determines 
the  jnriadtetion  of  the  court,  unless  the  ques- 
tion of  juriRdictiou  is  raised  by  an  alleKRtion 
ttuit  plaintiff  fraudulently  alleged  an  excessiTe 
amount  for  the  purpose  of  giving  the  couft 
juriBdicticm. 

Appeal  from  BI  Paso  county  court;  J.  B. 
Townsend,  Judges 

Action  by  Bonlfada  Sosaya  against  C.  B. 
PattetBMi  ami  others  for  damages  for  an  al- 
leged   wrtnefnl   levy   on   plaintitrs   vwdo. 


Jndgm^it  was  entered  In  favor  ei  defend 

ants,  and  pLtintiff  appeals.     Affirmed. 

N.  B.  Bendy  and  John  Mitchell,  for  appet 
lant 

JAMBS,  C.  J.  This  was  a  suit  against  a 
constable,  and  the  sureties  on  his  official 
beod,  for  a  wrongful  levy  upon  and  ap- 
propriation of  plaintiff's  exempt  household 
effects,  which  act  was  alleged  to  be  done 
with  knowledge  of  the  exemption,  and  op- 
presrively  and  maliciously,  praying  for  $50- 
actual  and  f850  exemplary  damages.  De- 
fendants, in  connection  with  other  defenses,, 
pleaded  that  the  plaintiff  had  frauduleitly 
alleged  her  damages  at  such  a  sum  as  to 
give  the  court  Jurisdiction,  when.  In  truth 
and  in  fact.  If  she  hod  a.  cause  of  action 
against  defendant  constable  for  damages,  It 
was  one  over  which  this  county  court  had 
not  original  Jurisdiction.  The  cause  was 
submitted  to  the  Jury,  among  other  matters, 
on  tbe  question  of  Jurisdiction,  by  charges- 
not  complained  of,  except  in  so  far  as  they 
submitted  the  question  of  Jurisdiction  to  the 
jury,  for,  as  stated  in  the  assignment  of  er- 
ror, "the  plaintiff's  petition  showed  the  case 
to  be  one  of  trespass,  sounding  in  damages, 
claiming  the  sum  of  nine  hundred  dollars, 
for  levying  execution  ttpon,  and  taking  from 
plaintiff's  possession,  her  homestead  andt 
other  exempt  property,  and  turning  her  and 
her  children  oat  of  possession  ot  same." 
The  Jury  found  that  the  county  court  had  no 
JurisdicticHi  in  the  cause.  Plaintiff  in  error 
contends  that,  in  actions  "sounding  In  dam- 
ages for  tort,  the  amoimt  claimed  in  the 
petition  determlues  the  Jurisdiction  of  the 
court" 

Conclusions  of  Law. 

The  rule  stated  by  appellant  Is  eorrect,  un- 
less tbe  question  of  jurisdiction  is  raised, 
that  the  amount  alleged  by  plaintiff  was 
fraudulently  alleged  for  the  piu-pose  of  giving: 
Ijbe  court  Jurisdicti<m.  Such  plea  being  in* 
terposed  in  this  action,  it  was  proper  that  it 
should  have  been  determined  by  the  Jury, 
under  proper  instructions.  The  authority- 
cited  by  plaintiff  In  error  (Dwyer  v.  Bassett, 
03  Tex.  274)  is  against  her  mi  tills  questlOD. 
See,  also,  Rt^er  v.  Brady,  80  Tex.  588,  1ft 
S.  W.  Hep.  434.  The  correctnees  of  the  pro- 
ceedings not  being  questioned  on  any  other 
grounds,  the  Judgment  is  afilrmed. 


SAN  ANTONIO  fc  A  P.  EY.  CO.  T. 
VAUGHN. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 

1SB3.) 

Railroad  Companies  —  CmLO  Killed  on  Track 

— EVIDBNCB — CoNTmBUTOaT  NBGLioaacB — Ix- 

STRUCTlONg. 

1.  In  an  action  for  damages  against  a  rail- 
rond  company  for  the  negligent  Idlling  of  plain- 
tiffs  chilj,  evidence  of  the  worldly  condition  o* 
plaintur  1*  admissible  to  show  whether  plai»- 


Digitized  by 


Google 


746 


SOUTHWESTEUX  liEPOBTEB,  Vol.  23. 


(Tex. 


tiff  and  his  wife  were  guUtj  of  negligence  in 
their  care  of  the  child. 

2.  Where  the  contributory  negligence  of 
plaintiff  is  pleaded  as  a  defense,  he  can  show 
that  his  wife  and  son,  with  wnom  the  child 
was  left,  were  accustomed  to  exercise  the  great- 
est watchfulness  over  it. 

3.  A  railroad  company  is  bonnd  to  exercise 
reasonable  care  to  discover  persons  on  Its 
track,  and,  in  the  case  of  a  child  under  two 
years  of  age,  the  fact  that  it  was  on  the  track 
is  not  contributory  negligence  on  its  part;  and, 
the  negligence  of  defendant  being  conceded,  the 
question  is  whether  plaintiff  was  guilty  of  con- 
tributory negligence  in  allowing  it  to  wander 
alone  on  the  track. 

4.  Where  a  child  two  years  old  is  killed  on 
the  track  by  the  lack  of  ordinary  care  of  those 
In  charge  of  the  train,  his  father  can  recover 
damages  unless  those  in  charge  of  the  child 
failed  to  exercise  ordinary  diligence  in  keeping 
it  off  the  track. 

6.  A  charge  that  the  company  was  liable  if 
it  failed  to  use  reasonable  care  to  avoid  injunr 
to  "any  person  that  may  come  upon  its  track ' 
was  not  prejudicial,  when  applied  to  the  facts 
in  the  case,  because  it  failed  to  draw  the  dis- 
tinction between  the  care  necessary  towards  a 
person  rightfully  on  the  track  and  a  trespasser. 

6.  A  charge  which  merely  defines  negli- 
gence in  reference  to  the  case  made  by  the 
pleadings  and  evidence,  without  commenting  on 
tile  facts,  but  leaves  them  to  be  found  by  the 
jury,  and  leaves  the  jury  to  determine  from 
them  whether  they  constitute  negligence  as  de- 
fined, is  not  on  the  weight  of  evidence. 

Appeal  from  district  court,  Kerr  county; 
Thomas  M.  Paschal,  Judge. 

Action  by  George  D.  Vaughn  against  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany to  recover  damages  for  the  negligent 
killing  of  his  child.  Judgment  for  plaintlfC. 
Defendant  appeals.    Affirmed. 

William  Aubrey  and  John  Sehorn,  for  ap- 
pellant Denman  &  Franklin,  W.  G.  Garrett, 
and  W.  W.  Burnett,  tor  appellee. 

NBILL,  J.  This  appeal  is  from  a  Judgment 
of  $2,000,  recovered  by  appellee  against  ap- 
pellant for  running  its  train  over  and  killing 
his  little  chUd.  It  was  alleged  by  appellee 
that  appellant's  negligence  causing  the  death 
consisted  of:  (1)  The  failure  of  appellant's 
servants  operating  the  train  which  killed  the 
child  to  observe  the  child  on  its  track  in 
time  to  avoid  striking  him,  and  without  tak- 
ing any  precaution  to  prevent  the  accident. 
(2)  The  failure  of  appellant's  servants  oper- 
ating the  train  to  ring  the  bell  or  blow  the 
whistle  at  a  road  crossing  about  600  yards 
from  the  place  where  the  child  was  killed, 
and  in  the  direction  from  which  the  train 
was  running;  thus  preventing  appellee  and 
his  wife,  and  their  son,  13  years  old,  from 
knowing  of  the  approach  of  the  train  in  time 
to  have  removed  the  child  from  its  place  of 
danger,  which  it  was  alleged  they  could  and 
would  have  done  if  the  usual  signals  had 
been  given  at  said  crossing.  The  wife  of  ap- 
pellee, who  was  mother  of  the  child,  was 
joined  as  a  party  plaintiff  to  the  suit;  but 
exceptions  were  sustained  to  the  petition  up- 
on the  ground  that  she  was  neither  a  proper 
Bor  necessary  party,  upon  which  the  suit 


was  prosecuted  by  the  husband  alone.  The 
appellant  pleaded  a  general  denial,  and  not 
guilty,  and  specially  that  the  death  of  the 
child  was  the  result  of  the  contributory  nee- 
ligence  of  appellee  and  his  wife  in  permittiDg 
the  child,  unprotected,  to  wander  alone  up- 
on appellant's  track  at  a  time  and  p1a(>> 
where  he  would  lik^y  be  injured. 

Under  the  first,  fourth,  and  thirteenth  a.s- 
Blgnments  of  error  appelant  asserts  ib<- 
proposition  that  "in  an  action  for  actual 
damages  by  the  parents  for  the  negligent 
killing  of  their  children,  evidence  of  th«^ 
worldly  condition  or  of  the  wealth  or  poverty 
of  such  parents  is  immaterial  and  Irrelevant, 
and  the  admission  of  it  reversible  error."" 
None  of  the  authorities  cited  by  appoint 
under  this  proposition  support  It.  They  .nil 
relate  to  actions  for  personal  injuries  when 
the  suit  was  brought  by  the  injured  party. 
In  the  case  of  Brunswig  v.  White,  70  Tes. 
501,  8  S.  W.  Rep.  85,  which  was  an  action 
by  the  parents  to  recover  damages  for  the 
loss  of 'the  services  of  their  child,  occasioned 
by  its  death,  which  resulted  from  the  negli- 
gence of  the  appellant,  the  evidence  was  that 
the  parents  "were  poor  people,"  and  the 
court  held  that  their  circumstances  became 
necessary  as  evidence,  not  as  a  basis  for  in- 
creasing or  diminishing  the  amount  of  dam- 
ages, but  to  illustrate  the  acts  ot  the  chlU 
as  useful  or  otherwise.  This  case  was  qnoi 
ed  as  authority  by  the  United  States  circuit 
court  in  the  case  of  Ross  v.  Railway  Co.,  41 
Fed.  Rep.  46,  which  was  a  case  similar  to 
the  one  tmder  consideration.  And  the  su- 
preme court  of  Kansas,  in  the  case  of  Rail- 
road Co.  V.  Dunden,  14  Pac.  Rep.  501,  (the 
evidence  being  that  deceased's  father  was  :i 
poor  man,  and  not  In  the  best  of  health.* 
said:  "The  jury  had  presented  to  them  evi- 
dence of  the  parents  of  the  deceased,  their 
position  in  life,  the  occupation  of  the  father, 
the  condition  of  his  health,  etc.,  and  It  was 
their  province  from  this  evidence  •  •  • 
to  form  an  estimate  of  the  damages,"  eta 
On  the  strength  of  these  authorities  we  hold 
that  appellant's  proposition  under  the  as- 
signments of  error  referred  to  is  not  well 
taken.  Besides,  as  the  contributory  negli- 
gence of  the  parent  in  permitting  the  chiW 
to  go  unattended  on  the  ralb-oad  track  was 
relied  on  as  a  defense,  it  was  proper  to  show 
the  circumstances  surrounding  the  parent's 
home,  such  as  their  mode  of  earning  a  liveli- 
hood, and  their  ability  to  employ  a  nurse  for 
the  child,  in  order  to  enable  the  jury  to  de- 
termine whether  its  parents  used  snch  care 
in  protecting  the  child  from  danger  as  rea- 
sonably prudent  people  would  have  done  tin- 
der like  circumstances.  Keyser  v.  Railroad 
C!o.,  (Mich.)  33  N.  W.  Rep.  867;  Hoppe  r. 
Railway  Co.,  (Wis.)  21  N.  W.  Rep.  227;  Smith 
V.  Railroad  Co.,  4  Amer.  &  Eng.  R.  Cas.  557; 
McGeai-y  v.  Railroad  Co.,  15  Amer.  &  Bag. 
R.  Cas.  407;  Isabel  v.  Railroad  Co..  60  Mo. 
483.  Under  the  principle  that  it  was  proper 
to  show  the  circumstances  surrounding  the 


Digitized  by 


Google 


Tex.) 


SAN  AKTOXIO  &  A.  P.  BY.  CO.  v.  VAUGHN. 


747 


parents'  home,  such  as  their  mode  of  earning 
a  living,  etc.,  for  the  purpose  of  enabling  the 
jury  to  determine  whether  the  child's  par- 
■ents  were  guilty  of  contributory  negligence, 
we  tmnk  that  the  admission  of  the  testimony 
•complained  of  In  appellant's  second,  third, 
fifth,  and  sixth  assignments  was  proper. 

Over  appellant's  objections  the  mother  of 
the  deceased  child  was  permitted  to  testify 
"that  on  all  occasions  prior  to  the  accident, 
'When  she  heard  the  train  coming,  whistling,  or 
j)assing,  her  first  thought  was  to  see  where 
tlie  child  was,  and  who  liad  him;  and  that 
she  always,  upon  hearing  the  train,  ran  to 
the  child,  no  matter  who  had  lilm  at  the 
-time."  The  objection  to  the  testimony  was 
that  what  her  custom  had  t>een  on  previous 
occa.sIons  was  irrelevant  and  ImmateriaL 
The  action  of  the  court  In  admitting  the  tes- 
timony Is  assigned  a&  error.  The  same  wit- 
ness was  also  permitted  to  testify  over  ap- 
peUant's  objection  that  her  son  Henry,  In 
whose  charge  she  placed  the  child  a  short 
time  before  the  accident,  was  Just  as  care- 
ful as  any  child  could  be;  that  he  always 
idolized  the  child,  and  was  very  careful.  The 
objectlim  was  that  the  testimony  was  irrele- 
vant and  ImmateriaL  The  testimony  is  also 
assigned  as  error.  We  think,  in  view  of  the 
fact  that  contributory  negligence  of  the  ap- 
pellee was  pleaded  as  a  defense,  the  evi- 
dence as  to  the  wife's  previous  care  of  the 
<-hild,  and  that  Henry  was  very  careful  with 
it,  was  admissible  to  show  that  appellee  was 
not  guilty  of  such  negligence  in  leaving  the 
child  in  the  care  of  its  mother  or  brother. 
Hoppe  V.  Railway  Co.,  (Wis.)  21  N.  W.  Rep. 
227.  In  the  third  paragraph  of  the  court's 
-charge  the  Jury  was  instructed:  "If  you  be- 
lieve from  the  evidence  that  plaintiff's  child 
was  killed  by  defendant's  cars,  as  alleged, 
and  that  at  the  time  of  such  killing  the  child 
was  less  than  two  years  old,  and  if  you  fur- 
ther believe  from  the  evidence  that  those 
in  charge  of  defendant's  train  of  cars,  by 
the  exercise  of  ordinary  care,  skill,  and  cau- 
tion might  have  observed  the  child  in  time 
to  have  stopped  the  train  of  cars  In  the  usual 
manner  before  it  reached  and  ran  upon  the 
child,  then  the  plaintiff  should  recover  dam- 
ages, unless  you  believe  from  the  evidence 
that  the  child's  parents  or  the  person  in 
charge  of  it,  or  one  of  them,  failed  to  ex- 
ercise ordinary  prudence  and  diligence  in  pre- 
venting it  from  going  upon  the  defendant's 
track."  This  part  of  the  charge  is  assigned 
as  eiTor  upon  the  ground  that  it  is  upon  the 
weight  of  evidence,  and  withdraws  from  the 
Jury  the  ccmslderation  of  the  question  wheth- 
er or  not  defendant's  servants  and  agents 
were  guilty  of  negligence  in  failing  to  ol)- 
serve  the  child  in  time  to  stop  the  train  and 
avoid  killing  It  The  fourth  parngrnpti  of 
the  chargre  Is:  "If  you  believe  from  the  evi- 
dence that  those  in  charge  of  defendant's 
c»rs  used  reasonable  care  and  skill  in  the 
op^nition  of  said  cars  to  prevent  the  killing 
«f  said  child,  or  if  you  believe  the  parents 


of  the  child  or  person  in  charge  thereof 
failed  to  exercise  ordinary  prudence  and  dUi- 
geuce  to  prevent  Its  going  upon  defendant's 
track,  then  plalhtiff  would  not  be  entitled 
to  recover."  The  error  assigned  to  this 
part  of  the  charge  is  its  failure  to  limit  the 
time  when  the  defendant's  servants  and 
agents  should  have  used  reasonable  care  In 
the  operation  of  said  trahi  to  prevent  killing 
the  chUd  to  the  time  after  the  agents  of  de- 
fendant saw  it  on  the  track,  or  could  have 
seen  it  by  the  exercise  of  ordinary  care  and 
diligence.  The  appellant  asked  the  court  to 
instruct  the  Jiuy  that  "any  person  who  en- 
ters upon  the  track  of  a  railway  at  a  place 
where  it  is  the  pilvate  property  of  the  com- 
pany, and  the  railroad  company  is  entitled 
to  the  exclusive  use  and  possession  of  the 
track,— as  where  there  is  no  public  crossing 
and  persons  do  not  habitually  appear,— be- 
>  comes  a  trespasser,  and  the  company  Is  not 
bound  to  run  its  trains  in  reference  to  the 
probable  presence  of  persons  upon  the  track, 
except  at  public  crossings  and  highways. 
The  fact  that  a  person  is  a  trespasser,  how- 
ever, does  not  authorize  his  wanton  or  neg- 
ligent injury;  but  If  the  employes  of  the  de- 
fendant, upon  the  discovery  of  such  person 
upon  the  track,  use  all  the  means  in  their 
power  to  prevent  the  injury,  but  neverthe- 
less do  injure  him,  then  the  company  will  not 
be  liable.  So,  in  tills  case,  if  yon  do  find 
from  the  evidence  that  the  child  was  <xi  the 
track  of  defendant  when  first  discovered  by 
its  employes,  and  they  did  all  they  could 
after  its  discovery  to  prevent  Its  injury,  then 
yoiur  verdict  must  be  for  the  defendant." 
Under  these  three  assignments  the  appellant 
asserts  the  proposition  that  "one  who  enters 
upon  the  track  of  a  railroad  company  other 
than  a  public  road  crossing,  or  when  the  pul>- 
11c  generally  use  the  railroad  track  in  cross- 
ing the  same,  thereby  becomes  a  trespasser; 
and  the  degree  of  care  which  the  law  re- 
quires should  be  exercised  by  the  employes 
of  a  raili'oad  company  towards  one  trespass- 
ing upon  the  track  is,  after  the  discov- 
ery of  such  trespasser,  to  use  reasonable 
care  to  prevent  injuring  the  trespasser;  and 
the  degree  of  care  thus  Imposed  is  not  in- 
creased when  the  trespasser  is  an  infant, 
and  suit  is  brought  by  the  parents  of  the 
child  to  recover  damages  for  its  alleged  neg- 
ligent klUing."  To  this  appellee  interposes 
as  a  counter  proposition  that  "it  is  the  duty 
of  the  servants  of  the  railroad  company,  op- 
erating its  train,  to  use  reasonable  care  and 
caution  to  discover  persons  on  its  track,  and 
a  failure  to  use  such  care  and  caution  is  neg- 
ligence on  the  part  of  such  company,  for 
which  they  are  liable  in  damages  for  an  In- 
Jury  resulting  from  such  negligence,  unless' 
such  liability  is  defeated  by  the  contribu- 
tory negligence  of  the  person  injured,  or  of  the 
person  who  seeks  to  recover  for  such  lnjm*y; 
and  in  the  case  of  an  infant  under  two  years 
of  age,  the  fact  of  being  on  the  track  is  not 
contributory  negligence  on  the  part  of  such 
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Infant,  and  the  question  ts,  tta«  ne^^igence  of 
defendant  being  conceded,  whether  the  per- 
son seeking  to  recover  was  guilty  of-  con- 
tributory negligence  in  permitting  the  infant 
to  wander  alone  on  the  traclc."  We  think 
this  is  a  correct  enunciation  of  tlie  principle 
of  law  applicable  to  cases  like  this,  when 
the  person  injured  on  the  track  waa  not 
guilty  of  negligence  proximately  contributing 
to  the  injury.  In  this  case  the  child  killed 
was  19  months  old,  and  could  not  be  guilty 
of  negligence.  The  general  rme  Ib,  when  the 
defendant  owes  the  injured  party  no  duty, 
and  is  not  aware  of  his  danger,  tliougta  dis- 
covery might  have  been  made  by  the  exer- 
cise of  ordinary  prudence  on  the  part  of  de- 
fendant, no  recovery  can  be  had.  RaUway 
Co.  V.  Ryon,  70  Tex.  58,  7  S.  W.  Rep.  687; 
Id.,  80  Tex.  60,  15  S.  W.  Rep.  588.  This 
rule  Is  founded  on  the  principle  that  the 
tnjuied  party  waa  guilty  of  contributory  neg-  • 
ligeuce  In  being  on  the  trade.  In  the  case 
of  Railway  Co.  ▼.  Sympkins,  64  Tex.  615, 
it  was  hrfd  that  if,  afttr  SymiAlns  went  on 
the  track  of  defendant,  he  was  stricken 
down  in  a  fit,  and  was  run  over  by  the  train, 
his  negligence  In  going  on  the  track  was  only 
a  remote  cause  of  his  injury,  and  that,  if  a 
providential  occurrence  Interfering  broke  the 
causal  connection  between  the  original  act 
of  neRllgrace  and  the  injury,  the  defendant 
would  be  liable  for  the  injury,  if  its  servants 
failed  to  use  ordinary  diligence  to  discover 
that  the  plaintiff  was  lying  on  the  track 
In  a  hdploss  condition.  In  the  case  of 
Railway  Co.  v.  O'Dounell,  58  Tex.  43,  the 
defendant  was  held  liable  on  account  of 
falling  to  use  ordinary  diligence  to  dis- 
cover the  little  child  on  the  track  to  prevent 
Its  injury,  because  negligence  could  not  be 
Imputed  to  it  on  account  of  the  want  of  dis- 
cretion in  the  child.  These  cases  demon- 
strate that  appellant's  proposition  under 
these  assignments  is  not  correct  whoi  ap- 
plied to  the  facts  In  this  case. 

The  third  paragraph  of  the  charge  herem- 
before  copied  is  almost  In  the  exact  lan- 
guage of  that  given  in  the  O'Donnell  Case, 
which  waa  affirmed  by  the  court,  and  is 
therefore  not  considered  obnoxious  to  the 
objection  urged  against  it  by  appellant 
There  was  no  error  In  the  refusal  of  the 
court  to  give  special  charge  No.  5,  asked  by 
the  appellant,  because  the  jury  had  been 
fully  instructed  as  to  the  duties  of  parents 
living  near  a  railroad  track  to  protect  their 
child  at  tender  years  from  injury,  etc.  And 
the  jury  were  told  by  the  court  the  plaintiff 
could  not  recover  If  the  parents  or  person 
in  charge  of  the  child  failed  lo  use  ordinary 
care  to  prevent  the  child's  going  on  the  track. 
The  first  clause  of  the  court's  charge  is  as 
follows:  "It  is  the  duty  of  a  railroad  com- 
pany, in  the  management  and  operation  of 
its  trains,  to  exercise  aU  reasonable  care  and 
caution  to  avoid  injury  to  any  person  that 
may  come  upon  Its  track,  and  a  failure  to 
exercise  such  care  and  caution  on  the  part  of 


the  railroad  company  or  its  servants  is  n^gl}- 
genoe."  This  part  of  the  charge  Is  assigned 
as  errOT,  and  one  of  the  objections  urged  to 
it  is  "that  the  court  falls  to  make  any  distinc- 
tion between  tlie  liability  of  defMidant  to  a 
trespasser  on  its  track,  and  one  who  is  on 
the  track  rightfully;  and  farther,  that  it  in- 
structs the  jury  that  the  failure  to  exercise 
an  reasonable  care  and  caution  to  avoid  in- 
jury to  any  person  that  may  he  upon  ii^ 
track  is  negligence,  thus  withdrawing  from 
the  jury  the  <xily  question  to  be  determined 
in  the  case,  viz.  the  negligence  or  nonnegli- 
gence  of  defendant  in  causing  the  death  of 
Harvey  Vaughn."  We  have  seen  from  the 
authorities  referred  to  that  in  this  state  at 
least  it  Is  the  duty  of  the  servants  of  a  rail- 
road operating  its  trains  to  use  reasonabli- 
dlllgence  to  discover  a  child  of  such  tender 
years  as  to  render  It  Incapable  of  ne^i- 
gence,  and  of  apprehending  danger  and  pro- 
tecting itself,  on  its  railroad  track  in  time  to 
prevent  its  Injury,  and  its  failure  to  do  so 
renders  it  liable  for  the  damages  resulting 
from  Its  failure  to  use  such  diligence.  TbU 
principle  answers  the  first  and  second  ob- 
jections interposed  by  appellant  to  the  charge 
quoted;  for,  even  if  the  dilld  should  tech- 
nically be  regarded  as  a  trespasser,  it  Is  the 
duty  of  the  road  to  use  reasonable  care  and 
caution  to  avoid  Injuring  it  While  the  con- 
tention of  appellant  is  that  the  role  an- 
nounced in  the  charge  is  too  general,  ha  that 
it  imposes  the  duty  on  the  railroad  company 
to  use  such  care  and  caution  to  avoid  injor}' 
to  any  person  that  may  come  on  its  tracls,  it 
could  only  apply  to  the  person  injured,  as 
shown  by  the  evidence  ta  this  case;  and,  a;» 
the  duty  did  devolve  on  the  appellant  to- 
use  such  care  and  caution  to  prevent  the 
injury  to  him,  the  supposed  defect  in  the 
charge  could  not  injure  the  appellant  in  tbi« 
case. 

The  next  question  is,  does  the  chaige  with- 
draw the  question  of  negligence  from  tho- 
juiy  Or,  In  other  words,  is  it  upon  the- 
weight  of  evidence?  The  rule  is  well  estab- 
lished that  a  charge  which  states  that  if  the 
jury  believe  certain  facts  to  be  true,  tiien 
that  such  facta  constitute  negligence,  is  oa 
the  weight  of  evidence,  and  that  the  court  in- 
vades the  province  of  the  jury  in  instructing^ 
it  as  to  the  dedoctloa  to  be  drawn  from  tlie 
facts;  for  it  is  as  much  the  provtaoe  of  the 
jury  to  find  its  own  conclusion  from  the  tacts 
OS  it  is  to  find  the  facts.  And  charges  whicit 
withdraw  frmu  the  jury  the  qnestioa  as  to 
whether  the  facts,  if  found  troe^  cooBtltBte 
negligence,  are  properly  held  to  be  upon  the 
weight  ot  evidence;  but  a  charge  that  leaves 
It  to  the  Jury  to  determine  from  the  evidence 
whetbo:  negligence  has  been  establi^ed  i» 
not  on  the  weight  of  evidence.  A  cbarge 
tliat  does  not  instruot  the  Jury  as  to  tlie' 
legal  effect  of  certain  facts  in  the  case,  nor 
give  it  to  understand  wtiat  weight  ^oold 
be  given  to  certain  evidence,  nor  indicate 
what  impression  has  been  made  upon  the 
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-mind  of  tbe  court  by  certain  testtm<»y,  can- 
not be  considered  on  the  weight  of  evidence. 
A' or  do  vre  tliink  that  a  charge  which  merely 
defines  negligence  In  reference  to  the  case 
made  by  the  pleadings  and  erid«ice,  with- 
out  grouping  or  commenting  on  the  facts,  but 
-whicb  leaves  tbem  to  be  found  by  tlie  jury, 
and  the  Jury  to  determine  from  them 
Avhether  such  facts  constitute  negligence  as 
deiined.  Is  upon  the  weight  of  evidence.  If 
it  is,  we  can  hardly  see  how  a  Jury  can  be 
so  uistnicted  by  a  court  as  to  enable  it  to 
properly  discharge  the  duty  Incumbent  upon 
it  when  tiying  a  question  of  negligence.  It 
is  the  duty  of  the  court  to  Instruct  the  Jury 
upon  the  law  of  the  case.  If  it  Is  one  of 
nt>gligence,  and  the  court  cannot  Inform  the 
jui-y  what  negligence  is,  It  cannot  perform 
this  duty.  "Negligence  constituting  a  cause 
of  action  Is  such  an  omission,  by  a  respon- 
sible person,  to  use  that  degree  of  care, 
dil^encc,  and  skill  which  It  was  his  legal 
dutj'  to  use  for  the  protection  of  anotlier  per- 
son from  injury,  as.  In  a  natural  and  cmi- 
tiuuous  sequence,  causes  unint^ided  dam- 
age to  the  latter."  Shear.  &  R.  Neg.  J  3.  It 
was  the  legal  duty  of  the  appellant,  In  the 
management  and  operation  of  its  trains,  to 
exercise  all  reasonable  care  and  caution  to 
avoid  Injury  to  persons  on  Its  track,  and  its 
omission  to  use  that  care  and  caution  was 
negligence,  and  we  do  not  think  the  court 
invaded  the  province  of  the  Jury  in  so  In- 
structing it  in  this  case.  The  charge  simply 
adaprted  the  legal  definition  of  negligence 
to  the  case,  but  the  Jury  were  left  free  to 
determine  from  the  evidence  whether  ap- 
pellant was  guilty  of  negligence.  In  the  case 
of  Railroad  Co.  v.  Underwood,  64  Tex.  469, 
the  court  gave  the  following  charge:  "It  Is 
the  duty  of  the  defendant  to  exercise  proper 
care  to  transport  its  passengers  safely,  and 
♦he  want  of  such  care  Is  deemed  In  law  neg- 
ligence, for  which  the  defendant  Is  liable." 
Tlie  objection  found  by  the  court  to  It  was 
that  it  practically  made  the  defendant  an 
Insurer  of  the  safety  of  its  passengers,  which 
was  a  higher  degree  of  care  than  the  law 
imposed;  but  no  question  was  raised  by  the 
court  as  to  Its  being  upon  the  weight  of  ev- 
idence, for  the  court  simply  defined  negli- 
gence, but  did  not  direct  the  attention  of  the 
jurj'  to  any  particular  evidence  In  the  case 
whereby  It  might  be  influenced.  That  charge 
is  similar  to  the  one  under  consideration,  so 
far  as  it  declared  that  the  want  of  such  care 
is  negligence.  The  diarge  complained  of  in 
this  case  does  not  refer  to  any  evidence  in- 
troduced, nor  did  it  even  refer  to  the  defend- 
ant in  the  case  or  to  tbe  deceased.  It  simply 
lays  down  the  duty  and  care  required  of  rail- 
roads general^  to  persons  on  their  tracks, 
and  dedares  the  failure  to  discharge  such 
duty  negligence.  We  do  not  think  the 
maige  is  upon  the  welgbt  at  evidence.  We 
are  of  the  opinion  that  there  is  no  error  In 
the  record,  and  therefore  affirm  the  case. 


pbni;by  v.  flowers. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 

1893.) 

Boundaries— CospucTi\o  Subvets. 

V\1iere,  in  a  cocfiict  as  to  the  bonndaries 
between  two  surveys,  it  appears  that  the  later 
survey  was  not  made  on  the  ground,  bnt  in  the 
surveyor's  office,  and  &om  his  memory  of  a  for- 
mer survey,  and  that  it  called  for  certain  trees 
as  an  established  corner  of  an  adjoining  sur- 
vey, while  in  fact  the  trees  were  not  on  such 
snrvey,  the  former  survey  must  control. 

Appeal  from  district  court,  Uvalde  coimty; 
Thomas  M.  Paschal,  Judge. 

Trespass  to  try  title  by  B.  O.  Flowers 
against  Joel  C.  Fcnley.  Judgment  for  plabi- 
tifl.     Defendant  appeals.     Afflxmed. 

WiUett  &  Wlllett,  for  appellant  Clark  & 
Old,  for  appdlee. 

NBILL,  J.  This  is  a  snit  of  trespass  to 
try  title— brought  by  the  appellee  against  ap- 
pellant—to  survey  No.  9,  In  the  name  of  3. 
V.  Massey,  situated  partly  In  Uvalde  and 
Kinney  conntlss.  The  appellant  answered 
by  pleading  not  gnllty,  and  the  statute  of 
liMitatloos  of  5  and  10  yean.  There  was  no 
question  of  title,  the  sole  question  being  one 
ot  boundary  of  surveys  No.  9  and  7  of  the 
same  block;  it  being  admitted  that  appel- 
lee owned  the  former  and  appellant  the  lat- 
ter surrey;  the  appellant  claiming  tbait  the 
true  location  of  hia  survey.  In  the  Mock,  was 
tbat  claimed  by  appellee  as  the  position  of 
his.  The  case  was  tried  by  the  court  with- 
out a  Jury,  and  Judgment  rendered  fbr  the 
app^ee,  from  which  this  appeal  was  taken. 
The  court  filed  its  cootclnskxis  of  facts  In  the 
case,  which  we  have  examined  very  careful- 
ly. In  connection  with,  the  statement  of  facts 
coatained  in  the  record,  and  having,  from 
such  examination,  found  them  correct,  adopt 
them  as  our  own.  They  are  as  tiMown, 
Tix.:  "(1)  That  plaintiff  is  the  legal  owner, 
and  entitled  to  the  possession,  of  survey  No. 
9,  block  No.  19,  containing  640  acres,  as  sur- 
veyed for  J.  V.  Massey,  as  shown  by  regular 
chain  of  transfer  from  the  patent  down  to 
hims^f,  and  as  admitted  npotx  the  trial  by 
defendant  and  his  counsel,  and  that  defend- 
ant is  the  legal  owner,  and  entitled  to  the 
possession,  of  survey  No.  7  of  same  block  of 
surveys,  as  shown  by  his  regular  chain  of 
title  from  the  patent  to  himself,  and  as  ad- 
mitted upon  the  trial  by  plalntift  and  his 
attorneys.  (2)  I  find  from  the  admission  of 
both  parties  apon  the  trial  that  this  con- 
troversy is  as  to  the  true  Ioca:tIon  of  survey 
No.  9,  claimed  by  plaintiff  as  described  in 
bis  petition;  defendant  claiming  that  to  be 
tbe  location  covered  19^  No.  7,  as  claimed  by 
Mm.  (3)  I  conclude  that  tbe  Uodc  of  sur- 
veys known  as  'I.  &  Q.  V.  R.  R.  Co.  Block 
No.  3,'  was  located  by  an  actual  surrey  up- 
on tbe  ground  by  F.   M.   Maddox,  d^jnity 
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surveyor  for  Bexar  district,  on  the  Gth  day 
of  July,  187S,  and  the  field  notes  of  same 
duly  returned  luito  the  land  office;  said  block 
consisting  In  part  of  surveys  97,  98,  99,  100, 
104,  105,  106,  107,  and  lo4  as  shown  upon 
the  maps  In  evidence,  and  tiiat  by  said  maps 
the  said  surveys  are  correctly  located  as 
upon  the  ground,  and  that  survey  No.  103 
was  located  by  actual  survey  upon  the  ground 
by  said  surveyor,  and  that  the  true  position  Is 
correctly  shown  upon  said  map,  and  that  its 
true  position  Is  and  has  beai  known  and 
recognized  by  oil  parties  since  Its  location, 
and  can  be  eusUy  identified  upon  the  ground 
from  Its  calls,  made  from  an  actual  survey, 
and  as  admitted  upon  the  trial  by  both  plain- 
tiff and  defendant  (4)  I  conclude  as  a  fact 
that  on  the  14th  day  of  February,  1876,  P. 
M.  Maddoz,  stiU  acting  as  deputy  surveyor 
of  Bexar  district,  surveyed  a  base  line  by  be- 
ginning at  the  northwest  comer  of  survey 
No.  20,  block  No.  1.  That  he  run  thence 
north  1,900  varas,  and  designated  the  point 
by  calling  for  ftxed  bearing  trees.  That  he 
then  continued  on  north  1,900  varas  further, 
and  marked  that  point  by  calling  for  fixed 
bearing  trees.  That  he  then  run  north,  45° 
west,  2,687  varas,  and  marked  that  point, 
calling  for  fixed  bearing  trees  and  other 
objects.  That  he  then  run  west  one  mile,  mark- 
ing the  place  by  fixed  bearing  trees.  That 
he  then  continued  west  one  mile  further, 
and  marked  that  comer,  designating  same 
by  calling  for  pile  of  rocks  on  north  side 
of  neighborhood  road,  and  then,  continuing 
on  west,  at  the  end  of  the  next  mile  he 
marked  this  point  by  calling  for  pile  of 
sttmes  and  bearing  trees,  and  then  continued 
on  west  another  mile,  and  marked  the  place 
by  calling  for  a  stone  mound  2^  feet  base 
and  2V^  feet  high;  thence  west  another 
mile,  and  marked  the  place  by  calling  for 
a  stake  from  which  a  bearing  tree  was  mark- 
ed; thence  west  another  mile,  and  mart^ed 
the  place  by  calling  for  a  stone  mound  2^ 
feet  base,  and  2%  feet  high,  and  on  west 
another  mile,  marking  the  place  by  calling 
for  a  stone  moimd  2%  feet  high,  and  2\i, 
feet  base,  and  that  he  still  continued  on  west 
several  miles  further,  marking  each  mile  by 
calling  for  different  objects.  I  also  find  that 
at  the  same  time  he  made  a  connection  with 
the  Catlett  league  by  an  actual  survey,  and 
I  further  find  that  said  base  line  can  now  be 
easily  traced  and  Identified  by  the  calls  made 
in  the  same.  (5)  I  further  find  that  afteiv 
wards,  to  wit,  on  the  3d  day  of  March,  1876, 
that  block  No.  19,  J.  V.  Massey  surveys,  Nos. 
1  to  10  inclusive,  was  located  by  John  W. 
Maddox  making  out  In  his  ofllce  the  field 
notes  from  data  given  him  by  F.  M.  Mad- 
dox, and  1  further  find  that  he  located  sur- 
veys Nos.  1  to  4  Inclusive  by  calling  for 
bearings  at  their  comers  as  ^ven  at  their 
respective  places  on  said  base  line  run  by  F.  M. 
Maddox.    I  And  that.  In  making  the  field 


notes  of  No.  5  of  said  block  No.  19,  tie  left 
said  base  line,  and  located  said  survey  b.T 
calling  to  begin  at  the  southwest  com^  of 
No.  4  In  said  block,  and  by  calling  for  No. 
106  of  block  3,  L  &  O.  N.  surveys,  placing 
said  survey  No.  5  adjoining  and   west  of 
106,  and  southwest  of  survey  No.  4  of  block 
No.  19,  and  that  he  made  the  field  notes  of 
No.  6  of  block  19  by  calling  to  begin  at  tbp 
noi-thwest  corner  of  105,  block  No.  3,  al  •> 
calling  for  bearing  trees  at  that  comer,  wbl.  Ii 
trees  were  not  mitrked  at  that  time,  and 
which  were  not  marked  few  the  purpose  of 
locating  said  survey  No.  6.     That  said  bear- 
ing ti-ees  were  situated  at  the  common  comer 
of  98  and  99  of  block  3,  I.  &  G.  N.  surveys, 
and  the  southwest  corner  of  said  No.  6,  and 
that  said  trees  w^ere  marked  at  the  time  of 
the  survey  of  Nos.  98  and  99,  and  for  tlie 
purpose  of  identifying   the  comers  of  thi- 
same,  and  that  they  were  called  for  from 
memory  In  making  the  field  notes  of  No 
6,  and  that  they  were  called  for  by  a  mis 
take,  and  that  survey  No.  6  was  placiti  nd- 
Joining  and  west  of  105  of  block  3,  and  ad- 
joining and  north  of  99,  same  block;  ami  t 
find  that  survey  No.  7  was  constructed  on 
No.  6  by  course  and  distance,  and  joins  and 
lies  just  west  of  it,  and  that  No.  8  was  con 
stmcted  on  No.  7  by  calls  for  course  and 
distance,  and  Joins  and  lies  north  of  It,  and 
that  No.  9  was  constructed  upon  No.  S  l>.v 
calls  for  course  and  distance,  and  Joins  aod 
lies  west  of  it,  and  that  No.  10  was.  In  tin- 
same  way,  constructed  upon  No.  9,  and  IK-s 
just  south  of  it,  which  places  No.  9,  the  tract 
claimed  by  plaintiff,  In  the  position  claimeil 
for  It  by  iilaintiff.     I  find  that  surveys  Xw. 
5,  6,  7,  8,  9,  and  10  were  not  actually  sur- 
veyed upon  the  ground,  and   that  none  of 
them    have  comers  established    upon    tht^ 
ground,  that  none  of  them  call  for  any  bear- 
lugs  or  other  objects  called  for  on  said  base 
line;    and  I  find  that  In  said  surveys  thov 
call  at  the  comers  In  the  field  notes  for 
mounds,  and  tbat  they  were  not  estabU8h«<t 
on  the  ground.     (6)  I  further  find  that  alt 
the  land  west  of  No.  4  of  block  No.  19,  and 
on  said  base  line  as  far  as  the  vacant  land 
extended,  is  i-ough,  poor,  and  Indifferent,  and 
that  all  the  land  appropriated  by  said  sur- 
veys, according  to  the  field  notes,  is  superior 
land  to  that  west  of  No.  4  on  said  base  line. 
I  further  find  that  to  have  made  said  8^l^ 
veys,  as  claimed  by  defendant,  there  would 
have  been  left  vacant  land  both  to  the  south 
and  north  of  the  block  being  located;  and 
I  further  Bixi  that  to  have  so  made  said  su^ 
veys  would  have   placed  survey  No  10  of 
said  block  No.  19  in  confilct  with  the  Catlett 
league,   which  had  been  previously  located. 
and   that   the   same   would   be   contrary  to 
every  call  In  the  field  notes.     I  further  find 
that  It  was  not  shown  that  the  surveyor, 
F.  M.  Maddox,  returned  to  the  land  office, 
with  his  field  notes  of  block  No.  19,  or  «( 
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any  other  tinie,  llie  Add  notes  of  said  base 
line,  or  made  by  record  of  same;  and  I  fur- 
ther find  from  the  circumstances,  taken  witli 
the  testimony  of  F.  M.  MadUox,  tliat  he  did 
not,  at  the  time  of  testifybig  in  this  case, 
haye  any  clear  and  distinct  recollection  or 
knowledge  of  how  said  surveys  6,  6,  7,  8,  8, 
and  10  were  intended  to  be  made." 

Conclusions  of  Law. 

From  these  iindings,  the  Judgment  for  ap- 
pellee is  obrionsly  correct  "The  rules  upon 
the  question  of  boundary  are  only  Invoked 
when  the  calls  of  the  surrey  lead  to  differ- 
ent results.  Then  those  calls  must  be  adopt- 
ed which  are  most  consistent  with  the  in- 
tention apparent  upon  the  face  of  the  grant, 
or  the  presumed  intention  of  the  grantor. 
Hence,  the  rule  that  the  most  material  and 
certain  calls  wiU  control  those  which  are  less 
certain  and  material,  because  those  are  sup- 
posed to  be  the  most  prominent  in  the  mind 
of  the  grantor,  and  hence  a  call  for  a  natural 
object,  as  a  river,  a  known  stream,  a  spring, 
or  marked  tree,  will  control  course  and  dis- 
tance. But  that  is  where  the  actual  survey 
can  be  found  and  Identified  aa  the  same 
called  for  in  the  grant?  It  is  not  meant 
that,  where  the  grant  calls  for  certain  known 
and  established  natural  or  artificial  muni- 
ments or  boundaries,  these  may  be  controlled 
by  parol  proof  of  a  survey  entirely  inconsist- 
ent with  and  repugnant  to  all  the  calls  of  the 
grant  That  would  be  virtually  to  destroy 
the  written  evidence  of  title,  and  substitute 
parol  evidence  in  its  stead."  Anderson  v. 
Stamps,  19  Tex.  465.  In  making  the  sui^ 
veys  in  block  19,  none  of  them  were  actually 
made  on  the  sp:o\xnd,  but  all  were  platted 
in  by  the  siu'veyor  in  his  office.  Those  from 
1  to  4,  in  reference  to  the  base  line  described 
in  the  finding  of  facts,  and  those  from  6 
to  10  inclusive,  In  reference  to  the  northwest 
comer  of  No.  105,  block  3,  which  is  called 
for  as  the  beginning  comer  of  survey  Noi,  6, 
then  No.  7  begins  on  6,  No.  8  on  7,  No.  9  on 
s,  which  places  the  land  in  the  position 
claimed  by  appellee.  The  trees  caUed  for  as 
on  the  northwest  comer  of  survey  103  are 
not  there,  or  on  said  survey  at  all,  but  arc- 
found  one  mile  west  of  Its  southwest  comer, 
at  the  northwest  comer  of  99,  which  is  the 
northeast  comer  of  98,  which  was  the  estab- 
lished comer  of  said  surveys.  The  surveyor, 
in  locating  the  surveys  In  block  19,  did  not 
go  to  these  trees,  but  called  for  them  from 
memory,  and  admits  that  be  was  mistak^i 
as  to  their  locati<Hi,  and  that  they  were  In 
fact  south  of  where  he  thought  they  were 
when  the  field  notes  of  the  siurveys  of  block 
19  were  made  out  in  his  office.  No  claim 
being  made  tliat  he  was  mistaken  as  to  the 
true  location  of  survey  No.  105,  block  3, 
and  its  tme  location  being  certain,  and  ad- 
mitted by  the  parties,  leaves  it  the  tme  be- 
ginning comer,  as  intended.  To  hold  differ- 
ently would  be  to  contradict  every  call  In 


the  field  notes,  and  place  the  surveys  in 
confilct  with  older  locaticms  made  by  the 
same  surveyor,  which  was  certainly  not  hl» 
Intention. 

Brrors  are  assigned  to  the  exclusion  of 
certain  testlmooy,  and  to  the  admission  of 
other  evidence.  If  the  testimony  excluded} 
had  been  admitted,  and  the  evidence  admit- 
ted rejected,  as  contended  for  by  appelant, 
the  result  of  the  trial  could  not  have  been 
different  There  is  no  error  In  the  record, 
and  the  Judgment  of  the  district  court  is 
affirmed. 


HOLT  et  al.  v.  MAVERICK." 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 

1893.) 

Ahoisnt  Instbumbkts— Evidencb— Dookit  or 
Justice  of  thb  Peace. 

1.  An  Indorsement  on  a  land  certificate 
made  in  1S39  by  a  county  surveyor,  with  whom, 
there  was  evidence,  the  certificate  was  deposit- 
ed at  that  time,  is  admissible  in  evidence  as  an 
ancient  instrument  though  the  indorsement 
was  canceled,  aiq)arently,  by  the  surveyor. 

2.  In  trespass  to  try  title,  where  defendant 
relies  on  a  sheriff's  deed  ander  an  execution  is- 
sued under  a  judgment  of  a  justice  of  the 
peace,  the  docket  in  which  the  Justice  must  en- 
ter the  record  of  the  judgment  under  Pasch. 
Dig.  (Act  1848,)  art.  llffi,  is  the  proper  evi- 
dence whether  such  judgment  was  rendered  or 
not;  and  evidence  of  the  justice,  SO  years  aft- 
er, as  to  its  rendition,  and  the  issue  of  ex- 
ecution thereon,  is  inadmissible. 

Appeal  from,  district  court,  Kinney  county; 
Winchester  Kelso,  Judge. 

Trespass  to  try  title  by  Helen  M.  Holt  and 
others  against  Samuel  Maverick.  Judgment 
for  defendant     Plaintiffs  appeal.    Reversed. 

James  B.  Goff  and  C.  C.  Clamp,  for  ap- 
pellants.   Perry  J.  Lewis,  for  appellee. 

PLY,  J.  This  Is  au  action  of  ti-espass  t» 
try  title  to  320  acres  of  land  in  Kinney  coim- 
ty,  granted  to  Jolm  Wilkinson,  brought  by 
appellants  ag^nst  appellee.  To  this  action, 
defendant  pleaded  not  guilty,  and  pleaded 
3,  5,  and  10  years'  limitation.  Plaintiffs 
showed  by  their  testimony  that  they  were 
the  legal  heirs  of  cme  John  Wilkinson,  who- 
was  a  soldier  of  the  Texas  revolution,  and 
as  such  was  the  possessor  of  two  bounty 
warrants  or  certificates,— one  for  040  acres, 
and  the  other  for  320  acres,  of  land;  that 
said  John  Wilkhison,  in  1839,  placed  these 
certificates  in  the  hands  of  James  H.  Sel- 
kirk, county  surveyor  of  Matagorda  county, 
for  location  on  a  certain  league  of  land, 
known  as  "No.  58,"  on  Coney  creek,  in  said 
county;  that  afterwards  Wilkinson  ■  return- 
ed, and  got  the  certificates,  and  placed  them 
in  the  hands  of  a  real-estate  firm,  to  be  lo- 
cated in  north  or  west  Texas.  D.  B.  E. 
Braman  swears  that  he  lived  in  the  same- 
house  with  Wilkinson  in  1839,  and  worked 
In  an  office  with  Selkirk,  and  saw  Wilkinson 
give  the  certificates  to  Selkirk,  and  after- 
wards get  them  again.     This  John  Wilkin^ 

"  Behearing  pending. 
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'Son  died  In  1840.  The  patent  was  issued 
to  the  land  in  controversy,  In  1849,  to  John 
Wilkinson.  Defendant  proved  by  on«  Bu- 
quor  that  in  1853  he  was  a  justice  of  the 
peace  of  Bexar  county;  tliat  he  knew  John 
Wilkinson  Intimately,  tn  the  army,  in  1836, 
and  on  up  to  185S;  that  he  was  a  single 
-man;  that  he,  as  Justice  of  the  peace,  had 
on  May  7,  1853,  rendered  a  Judgment  against 
said  Wilkinson  In  farer  of  J«lin  E.  Craw- 
ford, and  Issued  an  execution  on  the  same, 
-and  hod  placed  the  same  in  the  hands  of 
W.  B.  Knox,  sheriff  of  Bexar  county,  who 
bad  levied  on  and  sold  the  land  in  contro- 
versy; that  he  bad,  when  he  went  out  of 
'Office,  turned  over  his  docket  and  papers  to 
the  county  derk  of  Bexar  county,  and  had, 
-sinee  this  sn!t  was  Instituted,  In  conjonctlon 
with  the  county  clerk,  made  diligent  search 
Tor  the  docket  and  papers,  and  had  failed 
to  find  them.  P.  J.  Lewis,  counsel  for  de- 
fendant, also  swore  that  he  had  made  dili- 
gent search  for  t2iepax>erB,  but  had  faHod  to 
find  them,  but  found  a  (rial  docket  marked 
"Bnquor,"  and  found  in  It  an  entry  of  the 
style  of  the  case.  When  asked  if  there  was 
any  record  of  judgment  in  the  docket,  ob- 
jection was  made  by  defendant,  and  sos- 
tatned.  Plaintiffs  offered  In  evidence  an  in- 
dorsement on  the  back  of  the  certified  copy 
of  the  land  certificate  upon  which  the  pat- 
ent was  issued,  which  woa  as  Adlows; 

H 
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This  was  excluded  by  the  court,  and  this 
action  is  assigned  as  error.  It  will  be  seen, 
by  a  scrutiny  of  the  testimony,  that  it  be- 
came necessary  for  plaintiffs  to  Identify  tbelr 
ancestor  as  being  the  man  to  whom  the  boun- 
ty waiTont  was  issued,  and  this  testimony 
might  have  been  a  droumstance  going  to 
show  that  the  certificate  upon  which  the  pat- 
ent was  issued  was  the  same  th^t  was  placed 
In  the  hands  of  Selkirk,  in  Matagorda  coun- 
ty, in  1839,  and  by  him  returned  to  plain- 
tiffs' ancestor,  his  (the  surveyor's)  notes  be- 
ing canceled  when  he  gave  the  paper  bock. 
But  was  this  canceled  indorsement  by  the 
county  surveyor  such  a  paper  ns  would  ren- 
der a  certified  copy  of  it  from  the  land  of- 
fice valid  evidence?  Article  2253  Rev.  St, 
makes  a  copy  of  any  paper  in  public  ofilces 
evidence,  the  original  of  which  would  be 
valid  and  legal  evidence;  its  object  simply 
being  to  place  within  the  reach  of  litigants 
the  evidence  of  the  original  papers  In  the 
land  office,  through  certified  copies.  It  was 
In  proof  that  the  certificate  tar  320  acres  of 
land  was  placed  in  the  hands  of  James  H. 
Selkirk,  county  surveyor  of  Matagorda  coun- 
ty, in  18.39,  and  we  find  from  the  copy  of 
the  ccrtifioate  that  it  was  approved  on  April 
24,  1849,  and  a  patent  Issood  on  it  in  the 
June  following.  The  Indorsement  on  the 
-ccrtJflcBte  mnst  have  been  made  before  it 


was  filed  In  tbs  Innd  office  in  18W,  more 
than  40  yearn  b<<fore  the  a'ttempt  was  made 
to  use  it  as  evidence.  Befi>re  the  bouMjr 
warrant  -was  filed  In  the  land  office,  there 
coold  have  been  no  motive  for  or  uadtve- 
ment  to  have  forged  the  indoprsement  oa 
the  certificate,  and  it  cannot  be  presnined 
that  it  was  'written  tbereon  since  it  was  filed 
with  the  land  commissioner.  It  has  all  the 
essentials  and  (laalifications  to  made  it  an 
andent  lastrument.  It  comes  from  the  prop- 
er custody.  Is  free  from  soapicioii,  and  U 
over  30  years  of  age,  and  was  therefore  ad- 
missible, at  common  law,  as  an  andent  io- 
stirument.  Ammoas  v.  Dwyer,  78  Tex.  6-jO. 
15  a  W.  Rep.  1(MS;  Grain  v.  Hunttegtun. 
81  Tex.  614,  17  S.  W.  Rep.  243. 

In  the  case  of  Stroud  v.  Spring&dd,  28  Tex. 
664,  it  was  held  that,  In  addition  to  tht 
other  essentials  above  enumerated,  there 
must  have  been  some  act  of  ownership,  cor- 
roborative of  the  genuineness  of  the  instru- 
ment, before  It  could  be  considered  an  aa- 
dent  instrumicnt.  The  case  of  Holmes  t. 
Cwy^  58  Tex.  G88,  is  perhaps  a  little  more 
liberal  in  its  views  on  this  question,  and  yet 
there  is  drawn  from  the  opinion  the  tbouglit 
that  all  proof  is  not  dispensed  with;  aail 
the  case  of  Pasture  Co.  v.  Preston,  65  Tex. 
448,  rather  follows  in  its  wake.  But  in  the 
case  of  Parker  v.  Chancellor,  73  Tex.  47S,  II 
S.  W.  Rep.  503;  Ammons  v.  Bwyer,  78  Tex. 
639,  15  S.  W.  Rep.  1049;  and  Crain  ▼.  Hunt- 
ington, 81  Tex.  614,  17  S.  W.  Rep.  243.-the 
broad  and  liberal  doctrine  Is  laid  down  that 
where  a  deed  Is  30  years  old,  and  is  free 
from  suspicion,  and  comes  from  the  propff 
custody,  it  would  be  admissible  in  evidence 
OS  an  ancient  instrument.  There  was  no  ob- 
jection made  to  the  admission  of  the  certifi- 
cate, as  th«*e  could  not  have  been;  anil, 
while  the  indorsement  Is  no  part  of  it.  It  has 
evidently  been  on  the  caflficate  for  over 
50  years.  BJvery  circumstance  went  to  show 
Its  age  and  genuineness,  and  no  atternpt  was 
made  to  impeach  It  But  It  is  objected  that 
it  Is  a  mere  memorandum,  and  no  part  ot 
the  certificate.  Suppose  that  the  Indorse- 
ment or  Tnemorandum  of  Selkirk  had  been 
found  among  the  papers  of  John  Wilkinmn. 
disconnected  from  the  wairant,  and  had 
been  preserved  by  his  children.  Is  there  any 
question  that  it  could  have  been  introduce<l 
without  the  necessity  of  proof  of  execution? 
None  whatever.  In  the  case  of  Ballard  t. 
Oarmlchael,  88  Tex.  359,  18  S.  W.  Rep.  734. 
a  receipt  for  money  was  permitted  to  be 
read  as  an  andent  Instrument;  and  the  au- 
thorities seen  to  hold,  generally,  that  any 
docu'ment  or  paper  that  Is  proper  testimony 
otherwise  would,  if  It  has  the  -necessary  es- 
sentials, foe  admitted  as  an  aadent  tnstrn- 
ment  It  has  been  held  that  a  letter  purport- 
ing to  have  been  written  more  than  30  years 
ago  Is  an  ancient  document,  and,  toetng  pro- 
duced irom  the  family  papers  of  the  person 
to  whom  it  'was  addressed,  the  writer  and 
p^'Bon  to  whom  it  'was  addressed  being  dead, 
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Ct  Js  presnmed  to  hare  been  written  bj-  the 
person  by  whom  It  purports  to  bave  been 
nnitten;  also,  a  pay  roll  of  a  company,  In  the 
war  of  1812,  on  which  is  what  purports  to 
1m-  the  signature  of  n  soldier  to  a  receipt  for 
pay  due  him,  produced  from  the  archives  of 
the  government.  Th«  admission  of  doca- 
ments  as  ancient  ones  applies,  not  only  to 
deeds,  wiUs,  and  bonds,  but  also  to  receipts, 
letters,  entries,  and  all  other  ancient  writ- 
ings. 2  Pha  By.  481;  Bell  v.  Brewster, 
(Ohio.)  10  N.  E.  Rep.  679.  In  the  case  we 
have  before  us,  the  plaintiff  was,  witlioat  the 
order  of  the  district  Judge  for  the  origiBal  to 
be  brought  from '  the  land  office,  compelled 
to  use  the  copy  of  the  Indorsement,  and  tliiS) 
under  the  clrcumstanots,  was  sufficient. 
Brown  v.  Simpson's  Hetrs,  67  Tex.  225,  2  S. 
W.  Rep.  644. 

Bat  it  may  be  said  that  the  erasm-e  throws 
suspicion  upon  the  memorandum  or  indorse- 
moit.  This,  instead  of  being  a  suspicions 
-rircumstauce,  might  be  considered  conflitn- 
atory  of  its  genuineness,  for  it  might  be  sup- 
I  >sed  to  be  natural  tluU  Selkirk,  ^en  he  re- 
tiumed  the  certificate  or  warrant  to  Wilkin- 
son, should  have  attempted  to  erase  the  notes 
he  bad  placed  on  tt?  Bat,  If  this  is  a  sus- 
picious circumstance.  It  is  to  be  passed  on  by 
the  Jury,  foar  it  is  held  by  our  supreme  court 
ttiat  when  an  ancient  document  Is  attacked, 
and  there  is  a  conflict  of  evidence  about  any 
of  Its  essentials,  it  is  proper  for  the  cowt, 
tinder  proper  Instmctlons,  to  submit  the  is- 
sue  to  the  Jury.  Pasture  Co.  v.  Preston,  65 
Tex.  448;  Warren  v.  Prederichs,  76  Tes.  052, 
13  8.  W.  R^.  643;  Amnions  v.  Dwyer,  78 
Tex.  639,  15  8.  W.  Rep.  1049.  The  case  of 
Oaitlter  r.  Hanrick.  60  Tex.  92,  6  &  W.  Rep. 
«10,  cited  by  appellee,  is  not  in  point  in  this 
case.  In  that  case  an  Instrument  was  at- 
tacked as  a  forgery,  and  it  was  held  that  a 
copy  of  a  memorandum  made  by  some  un- 
known person  on  the  document  was  bear- 
say,  and  was  not  admissible  as  testimony  to 
show  the  geuuiaeness  of  the  docuraeut. 

Defendant,  in  this  case,  claims  the  land 
sned  for  by  virtue  of  a  sheriff's  deed  made 
to  bl8  ancestor  in  1853,  under  and  by  virtue 
of  an  execntion  Issned  out  of  a  Justloe  court 
of  Bexar  county.  Ttie  deed  Is  amply  suffl- 
cioiit  in  its  recitals,  but  the  question  that 
arises,  and  npon  which  the  decision  on  this 
point  must  turn,  Is,  were  the  Judgment  and 
execntion  properly  proved  npT  The  very  life 
and  vitality  at  a  sheriff's  deed  is  a  valid 
JndemeBt  and  valid  execution.  Some  few 
authorities  have  held  that  no  action  can  be 
maintaioied  upon  a  record  that  is  lost  or  de- 
stroyed; that  the  existence  and  tenor  of  the 
Jud^^mest  can  be  proved  in  no  other  way 
than  by  an  inspectioa  of  the  record  itself. 
But  the  great  preponderance  of  ai^thority  fa- 
▼ors  the  role  that,  in  such  a  case,  secondary 
<>vi<Ienoe  Is  admissible  to  establish  the  tact 
of  the  exlsteooe  of  such  a  Judgment,  and  its 
contents.  2  Black.  Jndgm.  I  960.  Defendant, 
upon  a  proper  showing  of  the  loss  or  de- 
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structlon  at  the  Judgment,  would  have  the 
right  to  establish  the  fact  of  the  r<>nditloD  of 
the  Judgment  and  the  execntion  by  second- 
ary proof.  It  became  necessary  to  clearly  es- 
tablish the  loss  of  the  docket  and  papers  of 
the  Justice  of  the  peace  before  secondai'y 
evideoce  would  become  admissiUe,  and  we 
are  of  the  opinion  that  there  has  been  a 
failure  to  do  this  in  this  case.  We  have 
been  shown  by  the  testimony  that  vigilant 
and  active  search  was  made  in  the  clerli's 
office  for  the  papers  and  docket,  and  that  the 
latter  was  fbund;  and,  when  discovered,  we 
arc  not  informed  what  its  contents  were,  fur- 
ther than  that  the  case  in  which  the  Judg- 
ment is  claimed  to  have  been  rendered  was 
entered  in  its  proper  place.  When  phiintiffs 
inquired  as  to  a  Judgment  being  recorded  In 
this  docket,  defendant  excepted,  and  the 
court  excluded  the  answer;  and  again,  when 
plaintiffs  offered  in  evidence  a  copy  of  the 
proceedings  in  the  case  taken  from  this  cM 
Justice  court  docket,  and  certJfled  to  by  the 
county  clerk  of  Bexar  county,  this,  too,  upon 
objection  of  defendant,  was  excluded.  The 
Justice  of  the  peace,  who  was  a  witness  for 
defendant,  does  not  deny  that  the  docket 
was  the  one  be  used,  and  does  not  swear 
that  be  ever  entered  any  Jiulgmeut  in  the 
dodiet,  and  does  not  deny  that  the  docket 
marked  with  ills  name,  and  containing  the 
entry  of  the  case,  was  the  only  docket  ho 
had.  This  docket  entry  was  positive  proof 
that  no  :hidgment  was  ever  entered,  and  was 
calculated  to  remove  every  presumption  in 
favor  of  the  validity  of  the  sheriff's  deed. 
If  no  record  whatever  had  lieen  found,  then 
the  in-oof  introduced  might  have  been  suffi- 
cient But  the  docket  is  discovei-ed,  and  the 
reason  for  using  secondary  evidence  would 
be  removed.  We  find  many  cases  sustaining 
very  brief  and  meager  Judgments  by  justices 
of  the  peace,  but  there  is  in  every  one  of 
them  some  words  or  sentences  Indicating  the 
intention  to  render  a  Judgment  Clay  v. 
Clay,  7  Tex.  K51;  Howerton  v.  liockie,  18 
Te.x.  237.  In  this  case,  a  Justice  of  the  peace, 
36  years  after  the  occurrence,  is  permitted, 
not  only  to  prove  up  a  JudgniMkt  and  execu- 
tion, but  to  suppletnent  and  amend,  If  not 
to  contradict,  his  records  made  at  the  time, 
and  now  in  existence.  Article  1182,  Pasch. 
Dig.,  (Act  1848,)  provides  that  every  Justice 
of  the  peace  shall  keep  a  docket,  in  which, 
among  other  things,  must  be  entered  the 
Judgment  rendered  by  the  Justice,  and  time 
of  rendering  the  same,  the  time  of  Issuing 
exectttion,  the  name  of  the  officer  to  whom  It 
was  directed,  and  the  return  of  the  execu- 
tion; and  while  the  entry  of  the  Judgment 
would  not  be  necessary  to  Its  validity,  being 
merely  a  ministerial  act,  and  the  omission 
to  enter  it  does  not  destroy  it,  yet  the  record 
entry  of  the  Jiidgmmt  is  indispensable  to 
tarnish  the  evidence  of  it  when  it  is  made 
the  basis  of  a  claim  or  defense  in  another 
conrt.  1  Black,  Judgm.  i  106.  The  docket  of 
the  Justice   of  the  peace   was    discoverer!; 
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there  was  no  entry  of  the  Judgment;  and  if 
there  was  or  was  not  a  Judgment  entered  on 
the  docket,  the  same  being  in  existence,  the 
best  proof  of  that  fact  would  be  the  dodcet 
ItseU. 

It  Is  unnecessary  to  notice  other  errors  as- 
signed. For  the  errors  Indicated,  the  Judg- 
ment of  the  lower  court  Is  reversed,  and  the 
cause  remanded. 


INTERNATIONAL  &  Q.  N.  R.  CO.  t.  DIM- 
MITT  COUNTY  PASTURE  CO. 
(Court  of  CiTil  Appeals  of  Texas.    Not.  1, 
1893.) 

CA.KBiBHa— Lite-Stock  Shipments— Liability  roa 
IxJTRT— Measure  of  Dahaobs— Habmlkss  Er- 
ROR— Hbarsat  Etidbncb  —  Market  Reports— 

IXTEREST. 

1.  Wh»e  cattle  haTe  been  delivered  to  and 
accepted  by  a  railroad  company  for  immediate 
shipment,  the  railroad  company  is  liable  as  a 
common  carrier  for  damages  to  the  cattle  from 
the  time  of  delivery  to  it,  though  Rev.  8t.  Tex. 
art  283,  provides  that  the  shipment  shall  be 
considered  as  having  commenced  from  the  time 
of  Bisning  the  bill  of  lading,  and  that  the  lia- 
bility of  the  common  carrier  shall  attach  as  at 
common  law  from  after  sach  signing.  Railway 
Co.  V.  Hall,  64  Tex.  615.  followed.  Railway 
Co.  V.  Nicholson,  61  Tex.  405,  and  Railway  Co. 
V.  McCorquodale,  0  S.  W.  Rep.  80,  71  Tex. 
46,  (listinguisbed. 

2.  Where  cattle  accepted  by  a  carrier  for 
immediate  shipment  were  damaged  by  failure 
of  the  carrier  to  feed  and  water  them  during 
a  delay  of  24  hours  before  shipment,  the  meas- 
ure of  damages  was  the  difference  between  the 
market  value  of  the  cattle  in  the  damaged  con- 
dition at  the  place  of  delivery  and  what  their 
fair  market  value  would  have  been  at  the  same 
time  and  place  if  they  had  been  delivered  in  a 
sound  condition. 

3.  An  instruction  that  the  carrier  was  lia- 
ble for  the  diminution  in  the  value  of  the  cat- 
tle at  the  place  of  shipmeut  cannot  be  claimed 
by  the  carrier  to  be  reversible  error,  where  the 
damages  assessed  under  such  instruction  were 
less  than  they  would  have  been  if  assessed  un- 
der the  proper  rule  of  damages. 

4.  Testimony  based  on  daily  market  re- 
ports from  a  commercial  center  comes  from  a 
public,  authentic  source,  and  is  not  hearsay. 

5.  A  Judgment  in  such  case  may  be  ren- 
dered for  damages,  and  the  interest  thereon 
from  the  time  they  accrued  to  the  date  of 
judgment,  and  may  provide  that  the  amount  of 
the  judgment  should  bear  legal  interest  from 
the  date  of  judgment. 

Appeal  from  district  court,  La  Salle  coun- 
ty;  D.  P.  Marr,  Judge. 

Action  by  the  Dlmmitt  County  Pasture 
Company  against  the  International  &  Great 
Northern  Railroad  Company  for  damages  to 
cattle.  Judgment  for  plaintiff.  Defendant 
appeals.    AfKrmcd. 

Barnard  &  Qteea,  for  appellant  Lane  A 
Mayfleld,  for  appellee. 

FLY,  J.  Appellee  sued  the  railroad  com- 
IMiny  for  $936.50,  damages  to  349  bead  of  cat- 
tle shipped  from  Cotulla  to  Chicago.  The 
damage  Is  alleged  to  have  taken  place  by  21 
hours'  detention  at  the  shipping  point,  and 
•IcLiy  on  the  route.    There  are  two  counts,— 


one  for  damages  en  route,  declaring  on  the 
written  contract;  and  the  other  for  delay  at 
Cotulla  before  the  contract  was  signed.  De- 
fendant answered  by  general  and  special  ex- 
ceptions and  general  doilal,  and  also  plead- 
ed settlement  and  the  stipulations  In  a  writ- 
ten contract.  There  was  a  verdict  for  plain- 
tiff for  $432.50,  with  8  per  cent.  Interest  from 
date  of  sale  of  the  cattle  in  Cbicago,  and.  th- 
Interest  having  been  computed  tram  tiiat 
time  to  date  of  trial,  Judgment  was  r«.>uder- 
ed  for  that  amotmt,  with  8  per  cent  inter- 
est from  last  said  date. 

It  was  in  proof  that  on  March  30, 1888.  tiie- 
cattle  were  brought  to  Cotulla  and  placed  in 
the  shipping  pens  oC  defendant,  and  wetv 
locked  up  by  its  agent.  The  cars  in  which 
to  sliip  the  cattle  had  been  ordered  for  tbi' 
date  specified,  and  the  agent  of  dcfeochuit 
told  one  witness,  from  time  to  time.  tb:ii 
the  cars  would  arrive  In  a  short  time,  but  they 
failed  to  come,  and  the  cattle  did  not  g<r( 
off  until  the  next  day.  Raehal,  a  wiiw>s« 
tor  plaintiff,  swore  that  he  tried  to  wai>-:' 
the  cattle*  wliile  in  the  pens,  but  the  supply 
was  insufficient  The  cattle  were  badly  ia- 
Jured  by  the  delay  and  want  of  food  an-l 
water.  The  damage  at  Cotulla  was  laid  at 
.?436.50,  or  fl.23  per  head.  The  witness 
swore  that  the  cattle  were  damaged  froui 
$1.25  to$2.50  per  head  before  they  were  start- 
ed. The  contract  was  not  signed  nntil  at 
the  time  the  cattle  were  loaded.  Tliere  w.is 
no  proof  to  sustain  a  verdict  for  damagi-s 
occurring  to  the  cattle  while  on  defendant's 
line  en  route  to  Chicago,  and  the  veniur 
must  be  sustained.  If  at  all,  upon  testimou.v 
of  damage  occurring  to  the  cattle  at  Coiu! 
la,  while  in  possession  of  defendant,  and  <>'  - 
fore  the  signing  of  tlic  contract.  The  pr«uf 
is  clear  that  the  cattle  bad  been  in  poest>s- 
ai(Hi  of  appellant  for  24  hours  before  tboj 
were  started  on  their  Journey;  and  this,  nut 
because  the  railroad  company  bad  not  had 
sufficient  time  in  whl<^  to  procure  cars,  for 
it  bad  set  the  day  on  which  It  would  have 
the  cars  in  readiness,  and,  on  the  date  flxotl. 
appellee  brought  Its  cattle  to  the  shlppinc 
pens  of  appellant,  and  the  agent  of  appcl- 
lant  omphasized  his  possession  by  immedi- 
ately locking  the  gati^s  and  taking  exdaslvf 
possession  o<  the  property. 

We  are  of  the  opinion  that  the  six  days' 
notice  allowed  in  the  statute  to  procure  cai^ 
by  railroad  companies  is  a  safegnaid  giviii 
to  them  to  prevent  being  pressed  for  time 
in  obtaining  cars  for  the  transportaUoa  of 
property,  and,  being  a  privilege  granted  to 
them,  they  can  waive  It  at  any  time  Hov- 
ever,  there  is  no  evidence  that  shows  that 
defendant  did  not  have  the  full  six  days'  no- 
tice, and  this  was  a  matter  of  defense  to  be 
proved  by,  defendant 

The  liability  of  a  railroad  company  as  a 
common  carrier  attacbeB  whenever  the  ship- 
per has  done  all  that  Is  required  of  him  ti> 
prepare  his  property  for  shipment,  and  bas 
delivered  the  same  to  the  railroad  compiinr. 
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and  it  has  been  accepted.  In  otber  words, 
whenever  all  the  arrangementa  for  transpor- 
tation have  been  made  by  the  wonld-be  ship- 
per, and  there  Is  nothing  to  do  but  to  trans- 
port the  property  to  Its  destination,  then 
the  liability  of  the  railroad  company  attach- 
es as  a  carrier.  So  long  as  anyUiing  further 
is  to  be  done,  or  orders  to  be  given,  by  the 
owner  to  enable  the  company  to  perform  its 
duty,  it  would  be  a  bailee  of  a  different  char- 
acter than  as  a  carrier,  and.  the  question  of 
ordinary  care  on  the  part  of  the  company 
might  become  a  prime  factor  in  the  deter- 
mination of  the  suit.  In  the  latter  case  the 
<l<>lK>8itary  or  warehoiisfiuan  would  only  be 
liable  for  negligence  or  wont  of  ordinary 
care  of  the  property,  and  the  burden  would 
be  on  the  plaintiff  as  to  negligence.  In  the 
other  case  the  onus  probandi  as  to  due  care 
would  be  upon  the  defendant  whenever  the 
(Iiimage  Is  proved.  2  Ror.  R.  R.  pp.  1279, 
1280;  Railway  Oa  t.  McCarty,  82  Tex.  608, 
18  S.  W.  Rep.  716. 

It  is  tmnecessary,  under  the  facts  In  this 
case,  to  discuss  the  question  of  delivery  and 
acceptance,  as  they  are  uncontrorerted  facts, 
the  only  c(Hitentlon  being  that  defendant  is 
only  Uable  as  a  warehouseman,  if  at  alL 
Article  283  of  the  Revised  Statutes  of  Texas 
provides  that  the  trip  or  voyage  shall  be 
considered  as  having  commenced  from  the 
time  of  the  signing  of  the  bill  of  lading,  and 
the  liability  of  the  common  carrier  shall  at- 
tach, as  at  common  law,  from  after  such 
signing.  At  common  law  the  liability  as  car- 
rier began  whenever  the  goods  were  deliv- 
ered to  the  carrier  tor  Immediate  transpor- 
tation, nnd  our  supreme  court,  In  passing  up- 
on the  statute  above  cited,  holds  that  the 
statute  has  not  ctianged  the  common-law 
rule.  Railway  Co.  v.  Hall,  64  Tex.  615; 
RaUwny  Co.  v,  Trawick,  80  Tex.  274,  15  S. 
W.  Rep.  B68,  and  18  S.  W.  Rep.  948.  The 
cattle  in  this  case  were  turned  over  to  and 
accepted  by  defendant  for  immediate  ship- 
ment, and  it  was  liable  tor  damages  to  them, 
as  a  carrier,  from  the  time  of  delivery. 
There  Is  an  appar«it  conflict  between  the  au- 
thMltles  above  quoted  and  the  oases  of  Rail- 
way Oo.  V.  Nicholson,  61  Tex.  495,  and  Rail- 
way Co.  V.  McGcHxiuodale,  71  Tex.  46,  9  8. 
W.  Rep.  80;  but  in  those  two  cases  the 
railrood  had  contracted  to  receive  and  ship 
the  cattle  at  certain  dates,  but  refused  to 
recdve  them  when  presented  for  shipment, 
and  It  was  held  that  the  railroads  were  re- 
spmisible  as  mere  Individuals  for  breach  of 
their  contract.  In  the  case  we  are  consider- 
ing there  was  an  actual  delivery  to  and  ac- 
ceptance by  the  railroad  company,  and  we 
are  of  the  opinion  that  its  liability  as  a 
comnum  cander,  as  under  the  common  law, 
began  at  that  time.  The  trial  court  did  not 
^T  in  refusing  the  instructions  asked  on 
this  BQbject  tiy  appellant 

Where  goods  are  injured  on  their  way  to 
point  of  destination,  the  measure  of  dam- 
ages is,  as  a  general  rule,  the  difference  be- 


tweoi  the  marketable  value  of  the  goods  In 
their  damaged  condition  at  jjolut  of  delivery, 
and  what  the  fair  market  value  thereof  would 
have  be&a.  at  the  same  time  and  place  If 
they  had  been  delivered  in  a  sound  condition. 
Appellant  contends  In.  his  brief  that  the  above 
rule  was  disregarded  by  the  trial  court. 
The  charge  objected  to  is  as  follows:  "If 
defendant  failed  to  do  this,  [that  is,  properly 
feed  and  water  the  cattle,]  after  It  had  re- 
ceived and  accepted  the  cattle  for  transpor- 
tation, If  it  did  BO,  then,  in  the  absence  of  a 
special  contract  relieving  it  from  such  duty, 
if  the  cattle  -were  damaged  and  Injured  while 
tmder  flie  control  of  the  defendant  at  Cotul- 
la,  on  account  of  the  failure  of  defendant  to 
properly  feed  and  water  them  whUe  in  the 
pens  of  defendant  at  Cotulla,  then  the  de- 
fendant would  be  liable  to  the  plaintiff  for 
the  amount  of  such  damage,— that  is,  for  the 
diminution.  If  any,  in  the  value  of  said 
cattle  at  Cotulla,— with  8  pa:  cent.  Interest 
from  date  of  injury."  We  are  of  the  (pinion 
tliat  the  measure  of  damages  as  fixed  by  the 
court  is  In  contravoitlon  of  the  rule  herein- 
before enunciated,  and,  unless  there  Is  suffi- 
cient uncontradicted  proof  to  show  that  de- 
fendant lias  not  been  injured  by  the  errone- 
ous charge,  it  would  be  reversible  error. 

In  this  connection,  it  may  be  said,  we  are 
of  the  opinion  that  the  testimony  of  the  wit- 
ness E.  R.  Kactial,  based  upon  dally  market 
reports  sent  out  from  Chicago,  was  properly 
admitted,  such  being  received  In  the  course 
of  Ills  businees.  It  was  not  what  could  be 
denominated  "hearsay  evidence,"  because  it 
is  an  opinion  based  on  market  repcH^  that 
are  public,  and  upon  which,  in  a  commercial 
country  like  ours,  men  are  acting  every  day 
In  affairs  of  business  of  the  greatest  moment. 
The  vast  crops  of  cottcm  produced  in  the 
south  are  bought  and  sold  upon  quotations 
dally  telegraphed  from  money  centers,  and 
they  are  facts  as  clearly  definite  and  deter- 
mined as  thon^  the  witness  were  in  New 
Ycwk  and  Liverpool.  Even  If  ha  were  in 
these  commercial  cent»s,  the  possibilities  are 
that  he  could  only  obtain  a  knowledge  of  the 
state  of  the  market  by  consulting  newspa- 
per reports,  or  bulletin  boards  in  exchangee. 
A  knowledge  gained  through  market  reports 
Is  different  from  information  received  from 
persons.  In  one  case  it  comes  from  a  public, 
authentic  soiuce;  in  the  otber  it  is  hearsay 
and  imreliable.  Railway  Co.  v.  Maddox,  75 
Tex.  301,  12  S.  W.  Rep.  815;  Banking  Co.  v. 
Skellie,  (Oa.)  12  S.  B.  Rep.  1017;  Lawson, 
Exp.  Ev.  439;  1  Whart  Ev.  H  255,  449. 

Rachal  swears  that  if  the  cattle  had  been 
delivered  in  Chicago  in  good  condition  the 
cows  should  have  thought  $2.76,  instead  of 
$2.10,  per  hundred  pounds,  that  they  sold  for; 
steers,  $3.26,  instead  of  $2.85,  the  price  they 
brought;  bulls,  $2.60,  instead  of  $2.26,  that 
they  brought;  and  calves  would  have  been 
worth  $7.50,  instead  of  $4.50,  for  which  they 
sold.  Thwe  were  189  cows,  44  steers,  and 
89  calves.    Now,  unless  this  testimony  is  con- 
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tradicted,  a  slinpl«  calciUation  will  ahow  tiiat 
the  damages  to  the  cattle  were  largely  in  ex- 
cess of  Uie  verdict  of  the  Jary.  The  only 
otiier  tes^lmoujr  on  tbe  subject  of  tbe  value 
of  tbe  cattle  la  an  excerpt  taken  fi<oin  tlie 
Dro'ver's  Journal,  showing'  the  numi>er  and 
value  of  Texas  cattle  sold  In  CailcagD  on  tlie 
7th  day  of  April.  1S88,  the  day  on  which 
appellant's  cattle  were  sold.  This  report 
shows  aU  the  cattle  sidd  on  that  day  except 
25  head  must  have  been,  as  contended  by  ap- 
pellant in  its  brie^  appellee's  cattle,  and  of 
coarse  ttxe  value  at  these  damaged  cannot 
oontzadlet  tlie  marliet  r^orts  sent  out  <« 
that  date.  Appellant  Introduced  testimony  as 
to  vmloe  at  cattle  sold  on  the  4th,  5th,  and  7th 
ct  April,  but  does  not  introduce  testimony  as 
to  value  on  April  6th.  If  the  cattle  had 
been  shipped  when,  delivered  to  appellant,  it 
is  dear  ftiey  would  have  been  put  on  the 
uuuket  in  Chicago  on  the  6&,  instead  of  the 
7tlL  As  it  would  be  inequitable  and  un- 
just to  plaintiff  to  take  the  value  of  his 
<lainagad  cattle  as  a  critMlon  by  which  to 
fix  the  market  value  of  cattle  in  Qiicago, 
suppose  we  take  the  (juotations  of  tbe  5th,  as 
offered  in  evidence  by  appellant,  and  ascer- 
tain. If  we  can,  what  the  loss  to  appellee.  If 
:iny,  would  have  been.  We  find  from  tlie  re- 
turn of  sales  that  the  cows  wei^ied  138,450 
pounds,  or  alMut  732  pounds  ea.di,  and  that 
they  sold  at  12.10  per  hundred  pounds.  On 
tt>e  5th  of  April,  140  oows,  weighing  less  than 
plaintiff's  C0W3,  sold  at  |2.30  per  hundred,  as 
the  true  value  of  ttie  cows,  on  the  Cth,  we 
have  m  loss  sustained  by  plsintiS  of  f  13&45; 
the  amount  of  25  cents  per  hundred  pounds 
damage  on  the  bulls  is  uncontradicted,  mak- 
ing an  aggresfUe  sum  of  $65.60;  and  there 
is  nothing  in  any  of  the  testimony  to  contra- 
dict the  testimony  as  to  the  calves  being 
damaged  $3  per  head,  or,  in  the  aggregate, 
$267.05.  The  sums,  added  together,  give  ttie 
sum  of  $461.10,  ueariy  $30  more  than  plain- 
tiff recovered.  It  will  be  seen  that  the  dam- 
age to  the  44  steers  is  not  included  in  this 
calculation.  If  the  damage  to  them  is  includ- 
ed, Qte  amount  of  the  damages  will  be  $388.- 
33,  three-fourths  of  wfaidh  sum,  the  danmgea 
sustained  on  def  endant's  load,  gives  tlie  sum 
of  $440.19,  being  more  than  the  verdict.  We 
tlierefore  ooocluUe  that  the  ehaige  of  tlie 
«ourt  as  to  the  uioofiure  of  damages  worked 
no  iujuty  or  damage  to  appellant,  and  it  has 
DO  cause  to  complain.  Applying  tbe  measure 
given  by  the  lower  court,  or  the  proper  one, 
and  appellee  has  not  received  greater  dam- 
ages than  it  proved  upon  unoontradieted  tea- 
tiLmony. 

It  was  proper  to  allow  Interest  on  the  dam- 
ages from  tilie  time  they  accrued  to  date  of 
Judgment,  and  diere  was  no  error  in  ren- 
dering JiKlgment  for  pilncipai  and  interest 
to  date  at  Judgment,  and  then  in  providing 
that  this  combined  siuu  of  principal  and  in- 
terest dtould  bear  legal  interest  from  date 
of  judgment.  Railway  Co.  v.  Jackson,  62 
Tex.  212;  Railway  Co.  v.  Greathouse,  82  T«s. 


Ill,  17  S.  W.  Rep.  834;  Hddentaeliner  t. 
Johnson,  76  Tex.  206,  IS  a  W.  Rep.  4&  Mow 
of  the  oasigBments  of  error  are  well  tatea, 
and  the  Judgment  is  affirmed. 


HOLLAND  V.  CITY  OF  SAN  ANTOXIO. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  t 

188S.) 

Tbebpabs  to  Trt'Titls  —  Titlb  to  Kxmjxis  — 

KlOHTS  or  LbSSBS  —  XTtrADTBOBIZBD    E«T«T  — 

Damaobs. 

1.  A  teaant  in  possession  auder  a  leue 
may  maintain  trespass  to  try  title  against  oor 
who  makes  an  unanthorized  entry  on  Qie  lessed 
land. 

2.  The  right  of  the  tenant  to  maintain  sack 
action  cannot  lie  defeated  by  a  deed  given  br 
the  lessor  to  tlie  trespasser  after  the  tenant 
has  brought  action. 

3.  In  audi  case  the  tenant  may  recover  tbe 
actual  damages  sustained  by  him  on  acconst 
of  the  onaothoriced  entry. 

Appeal  from  district  court,  Bexar  county; 
Geoi-ge  H.  Noonan,  Jtidge. 

Trespass  to  try  title  by  WlUtam  Holland 
against  the  «aty  of  San  Antonio.  Judgment 
foi-  defendant.    Plaintiff  appeals.    Reversed. 

B.  L.  Aycock,  for  appellant.  Upeoa  k 
BergBtrom,  for  appellee. 

FLY,  J.  Appellant  instituted  an  action  of 
ti'espasB  to  try  tide,  setting  up  special  dam- 
ages arising  from  tbe  nnanthorined  entry  of 
appellee  upon  premises  hdd  by  appeUant 
under  a  certain  lease  for  a  term  of  yean, 
and  tbe  destruction  of  eartain  outhouses  and 
fences,  and  opening  a  street,  which  cuts  him 
off  from  the  river,  and  exposes  the  rear  of 
the  premises  to  view.  There  was  prayer 
for  restitution  of  the  land,  and  for  the  sp^ 
dill  damages  set  npi  Defendant  answered 
by  plea  of  not  guilty.  The  facts  in  tins  case 
allow  that  appellant  was  in  peaceful  posses- 
sion of  the  premises  in  oontroveray;  that  tlie 
appellee,  through  its  agents,  entered  upon 
tbe  same,  and  op^ied  a  street,  tore  down 
houses,  cut  down  trees,  and  ousted  "pr*"*"* 
trom  his  possession  of  tbe  land.  AU  tliis 
was  done  in  the  tnee  of  bia  wrtttten  proteM. 
He  brought  this  siUt  to  tost  the  ri^fat  «f  the 
city  to  thvH  invade  his  properly,  and  tbe 
rejky  to  his  proof  is  that  tbe  city,  after  suit 
had  been  tiled,  bad  obtained  a  deed  to  the 
land  sdaed  by  it  from  soioe  persons  wha^  se 
far  as  the  proof  shows,  had  Bothiug  what- 
ever to  do  with  the  land.  Appellant  having 
proved  possession,  this  was  saffideat  evi- 
dence of  title  in  him  to  maintain  hla  actioii 
of  ti«spass  to  try  tide  against  a  nere  wroog- 
doffl-.  Parkor  v.  Railway  Co.,  71  Tex.  133, 
8  S.  W.  Bep.  541;  Alexander  v.  Gilliam,  3» 
Tex.  22S;  Kolb  v.  Bankhead,  18  Tex.  22a  It 
was  held  in  Reynolds  v.  Williams,  1  Tex. 
311,  that  "the  tenant  being  in  possessioo.  the 
right  of  action  was  in  him  for  any  treupaf^ 
oommttted  on  the  premises."  Appellnnt  un- 
doubtedly had  autliority  under  the  law  u 
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brtDS  bla  salt,  and  we  ore  of  the  opinion 
tbat,  even  If  the  Blenccnvts  are  ovraera  o< 
Uie  land,  they  could  not  dt>pi-tve  appellant 
of  his  rights  by  entering  into  a  combination 
with  trespassers  upon  the  leased  land,  and, 
after  the  tenant  has  brought  his  action,  de- 
feat the  same  by  glying  a  deed  to  the  tres- 
p:issor.  Woold  the  owners  tbemselTeB  hare 
had  the  right  while  the  lease  continued  to 
ento-  into  a  part  of  the  leased  premises,  and 
dedicate  it  and  set  it  apart  for  a  street? 
Common  sense  and  reason  answer,  "No,"  and 
if  thoy  could  not  do  it  they  could  not  by 
their  deed  t^mpower  some  one  else  to  do  it 
If  the  city  needed  tbe  land  for  a  street,  it 
shoold  have  proceeded  to  condemn  It  as  pre- 
scribed in  the  statute,  and  not  have  proceed- 
ed in  the  siimmaiT  manner  in  which  it  did, 
ret;:anlle«8  of  the  rights  of  the  lessee.  He 
had  a  constitotlonal  right  to  ills  day  in  court 
l>efore  be  could  be  deprived  of  his  property, 
privileges,  or  iiuuinnities,  and  his  lesise  of 
the  land  In  question  eould  not  be  set  aside 
by  the  owner  and  the  trespasser.  While  he 
could  not  recover  for  any  permanent  iojuiy 
to  the  land,  be  can  recoyer  for  tiie  actnal 
damages  sustained  by  him  on  account  of  the 
unauthorised  entry  upon  tbe  land.  We  are 
of  the  optnioo  that  the  leases  dionld  have 
been  admitted  as  evidence.  For  the  orors 
Indicated  the  Judgment  of  tbe  lower  court  Is 
reversed,  and  tbe  cause  remanded. 

JAMBS,  a  J.,  did  not  ait  in  this  case. 


McLAME  ▼.  BliDBR  ct  all 

(Court  of  CSvil  Appeals  of  Texas.    Nov.  1, 

1888.) 

COiiTiucTS— TiMi:  or  THE  EssiNoi  —  EsTorrsi, — 
l3<8AXIt;— OmSRAI.  Repctatio!? — Apfsai. — Ob- 
JBCTION   WaIVBO. 

1.  A  party  to  a  contract,  wlio  causes  a  de- 
lay in  the  time  of  its  performance,  cannot  claim 
that  time  was  of  the  essence  of  the  contract, 
and  that  he  is  no  longer  bound  by  the  contract 
liecaoae  of  the  delay. 

2.  Rumors  that  a  person  had  beuom*  in- 
sane are  not  competent  to  prore  insani^. 

&  A  party  who  put  a  question  in  issue, 
bat  failed  to  ask  to  have  it  called  to  tbe  at- 
tention of  tbe  iaxy  by  charge,  cannot  daim  on 
appeal  that  the  eTidence  was  oonflictinK,  and 
oliject  to  the  omission  of  the  court  to  cli^ge  on 
tbe  question. 

Appeal  from  district  court,  Wilson  county; 
George  McCormIck,  Judge. 

Action  by  H.  H.  McLane  against  J.  M. 
Eider  for  tbe  possession  of  land.  Defend- 
ant having  'died,  his  heirs  were  substituted 
as  defendants.  Judgment  for  defendants. 
Plaintlfr  appeals.    Afflrmea. 

W.  E.  Goodrich  and  J.  B.  PoUey,  fm-  ap- 
pellant John  A.  &  N.  O.  Orsen,  for  ap- 
pdleea 

JAMBS,  C.  J.  This  cause  was  once  be- 
fore tbe  supreme  court    60  Xex.  383.    Upon 

'Rehearing  denied. 


its  being  remanded,  both  parties  filed  nmM>d- 
ed  pleadings.  Plaintiff,  McLanc,  alleged,  in 
snt>stancc,  that  he  and  defendant  owned  ad- 
joining Bui-reys,  and  that  the  dividing  line 
between  them  was  at  a  certain  place,  while 
defendant's  contention  was  that  tbe  Hne  was 
at  a  ditferent  place,  where  there  was  an 
(dd  marked  line.  Defendant  was  sued  for 
the  strip  between  the  lines  so  disputed,  be 
haying  it  inclosed  In  his  pasture.  It  seems 
that,  prior  to  the  legal  proceedings,  tbe  plain- 
tiff and  J.  M.  Elder  agreed  In  writing,  by 
which  Joseph  A.  Tivy,  as  rtferee,  was  em- 
powered to  settle  tbe  disputed  questloD  be- 
tween them,— they  agreeing  that  If,  after  In- 
spection and  investigation,  the  said  Tlvy 
should  decide  that  the  line  maAed  through 
the  timber  was  the  true  northwest  bound- 
ary line  of  the  Soto  league,  then  such  Hne 
should  be  adopted  as  the  division  line  be- 
tween tbe  parties;  but  shoidd  said  Tlvy,  after 
inspection  and  investigntion,  decide  that  the 
marliied  Bne  was  not  tbe  true  northwest 
line  of  the  Soto  league,  thai  he  was  author- 
ised and  empowered  to  establish  sneb 
northwest  boundar>-  line  by  actual  survey, 
and  the  Une  so  estabUshed  should  be  adopt- 
ed by  tbe  parties  as  the  dtvisiMi  Hne;  and 
provided,  also,  that  his  report  Ertioald  be  at- 
tached to  the  agreement,  and  recorded  ax 
evidence  for  both  parties  as  to  the  location 
of  the  boundary.  It  also  provided  tbat,  if 
Tivy  could  not  act,  then  John  W.  Kinney 
was  authorised  to  the  same  end.  Itvj  did 
not  act  on  account  of  illneas.  Thereupon 
^nney  acted,  and  found  the  Une  to  be  as 
cfaiinicd  by  piaintiff,  instead  of  the  marked 
line. 

Plitinlin:  .alleged  that  Elder  disregarded  the 
restilt  of  tlie  reference,  a'nd  sued  for  the  nar- 
uow  strip.  Defendant,  Slider,  having  died, 
his  beirs  ap)>cared,  and  by  amended  answer 
alleged,  in  substance,  as  follows:  First  A 
general  denial.  Second.  That  the  award  of 
Kinney  was  of  no  validity,  because,  as  they 
aver,  Kinney  did  not  moke  any  Investigation 
concerning  the  lines  and  courses  of  the  Soto 
survey,  and  did  not  run  or  actually  measure 
the  lines,  and  that  his  report  was  based  on 
assumptions  Instead  of  work  on  the  gronnd, 
and,  in  general,  that  he  did  not  arrive  at  tbo 
line  in  tbe  manner  he  was  by  the  agreement 
directed  to  do.  Third.  That,  pending  the 
former  appeal,  the  said  McLane  and  said 
Elder— the  latter  bring  aged  and  Infirm,  and 
not  expecting  to  outlive  tbe  appeal,  and  de- 
sirous ot  having  ttils  line  settled  In  his  life- 
time—entered into  another  written  agree- 
meit  (the  sons  of  Elder  duly  anthcMised 
thereto  executing  the  same  In  behalf  of  their 
Cather)  for  the  purpose  of  a  speedy  settle- 
mait  ot  said  controversy  as  to  the  bound- 
ary, and  to  put  an  end  to  ttie  litigation,  in 
substance  as  follows:  Tbat  this  boundary 
questloo  shoold  be  snbmitted  to  William 
Sutherland,  and,  if  he  should  decide  that 
said  marked  Une  was  tbe  original  Une  of  the 
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Soto  tract,  then  such  marked  line  should  be 
adopted  by  the  parties  as  their  line,  aud, 
if  he  should  determine  otherwise,  then  he 
(Sutherland)  should  establish  the  said  upper 
line  of  the  Soto  ti-act,  and,  In  case  be  estab- 
Ushed  it  iMilow  where  Elder  claimed,  then 
Kider  should  pay  to  McLane  five  dollars  per 
nci-c  for  all  the  land  lying  betwerai  it  and 
where  Elder  claimed  it  to  be,  and  McLane 
was  to  make  a  deed  to  Elder  for  the  same; 
that  Sutherland  acted,  and  determined  the 
marked  line  to  be  the  correct  line,  and  made 
his  report  accordingly,  and  for  these  reasons 
defmdants  claimed  that  plaintiff  was  pre- 
cluded from  further  contention  as  to  said 
line. 

On  the  former  api>eal  it  was  held  that  the 
matter  set  up  in  part  second  of  the  answer, 
ns  above  stated,  would  constitute  a  defense 
against  the  effect  of  the  award  of  Kinney, 
and  the  cause  was  reversed  for  that  reasoiL 
The  matter  set  forth  in  clause  third  of  the 
answer,  as  above  stated,  was  of  coiu^e  pre- 
sented as  a  new  defense  on  the  trial  last  had, 
and  it  appears  from  the  Judgment  that  all 
defenses  were  withdrawn  except  those  re- 
hitlng  to  their  last  agreement  In  a  replica- 
tion, plaintiff  denied  that  Elder  had  author- 
ized his  sous  to  make  the  agreement,  or  aft- 
erwards ratified  tbc^r  act,  and  alleged  hef 
was  of  imsound  mind  when  the  agreement 
was  made,  and  so  continued  until  his  death; 
and  that  the  agreement  was  entered  into 
that  the  survey  should  be  speedily  made,  to 
avoid  further  costs  of  courts,  but  the  survey 
was  not  made  until  after  the  death  of  Elder, 
and  after  the  supreme  court  had  reversed 
the  cause,  and  the  mandate  filed  below. 

Conclusions  of  Pact 

(1)  This  court  concludes  from  the  evidence 
that  the  uncontradicted  testimony  showed 
that  the  agreement  of  1882  was  executed  by 
(I.  H.  McLane  and  by  two  sons  of  J.  M 
lOlder,  whose  act  it  piuiported  to  be;  also, 
that  Sutherland,  the  surveyor  mentioned  In 
said  agreement,  was  deterred  from  doing  the 
work  in  due  time  by  being  forbidden  to  do 
so  by  Mcl.rfme;  also,  that  J.  L.  Elder  both 
authori^ud  his  sons  to  make  the  agreement 
und  subsequently  ratified  it;  also,  that  Suth- 
erland afterwards,  in  1885,  in  accordance 
with  the  agreement,  fixed  and  determined 
the  position  of  the  line.  (2)  That  the  evi- 
dence in  the  subject  of  Elder's  mental  ccm- 
ditlon  at  the  time  of  the  agreement,  .and 
Kui>sequontly  when  be  ratified  it  consisted  of 
testimony  given  by  L.  S.  Lawbon,  Mrs.  Am- 
mons,  and  A.  G.  Thomas,  as  the  same  is  set 
forth  in  the  conclusions  of  law.  (3)  That 
no  charges  were  asked  by  either  party,  and 
the  cause  was  allowed  to  be  submitted  to  the 
Jury  on  the  question  of  whether  or  not  the 
plaintiff  and  defendant  agreed  that  Suther- 
land should  determine  the  line  between 
them,  and  that  be  did  so  in  accordance  with 
the  ngrecment    Tiiere  was  no  conflict  of  ev- 


idence on  these  issues.  No  charge  was  gtvea 
nor  asked  submitting  the  issues  of  Elder*! 
sanity  at  the  time  of  the  agreement  or  iti 
ratification. 

Conclusions  of  Law. 

The  following  pn^oeitlon  is  made  onto 
the  foiu-th  assignment  of  error:  *'lf  tli« 
agreement  for  Sutherland  to  nm  the  line 
was  a  contract,  time  was  of  its  easemx,  anJ. 
not  having  beem.  run  until  the  reasons  on 
which  it  had  been  entered  into  bad  ceased 
to  exist,  it  ceased  to  be  binding  on  plain- 
tiff." It  appears  that  several  days  after 
the  agreement  had  been  executed,  McLase 
came  to  Surveyor  Sutherland  at  the  latter'i 
sheep  camp,  and  called  on  him  to  :naku  the 
survey  in  accordance  with  the  agruem^nt; 
that  Sutherland  told  him  he  could  not  do  to 
Just  at  that  time,  because  he  had  no  henler. 
and  could  not  leave  his  sheep,  and  that  iie 
could  not  malce  the  survey  until  be  conld 
get  rid  of  his  sheep;  that,  about  a  month  or 
so  afterwards,  McLane  wrote  him  several 
letters,  in  effect  that  tiiere  was  no  agree- 
ment as  to  running  the  line,  tbat  lie  -lid  not 
intend  to  be  bound  by  the  agreement  and 
forbidding  Sutherland  from  making  the  ma-  i 
vey,  or  running  the  line,  or  going  on  his  bnd. 
It  appears  that  Sutheriand  could  hare  donr 
the  work  as  early  as  February,  1883,  but  rf- 
fi-Bined  from  d<^ng  so  because  McLane  bad 
forbidden  it.  McLane,  as  a  witness,  states 
that  he  "did  notify  Mr.  Sutherland  by  letter 
not  to  make  the  survey  or  nm  the  line,  as 
ncme  of  us  were  bound  by  the  agreemeoL" 
We  believe  the  evidence  of  Sutherland,  ac- 
counting for  the  absence  of  the  original  of 
the  letters,  was  sufficient  to  raise  the  pre- 
sumption that  they  were  mislaid  nnd  not 
obtainable;  but  in  view  of  McLone's  .id-  '■ 
mission  that  he  wrote  Sutherland  not  to  nin 
the  line,  the  evidence  given  by  Sutherland 
of  the  contents  of  the  letters  may  be  disre- 
garded without  affecting  our  conclusions.  It 
appears  that  the  Elders  were  persistent  In 
urging  Sutherland  to  do  the  woiIl  From  tlie 
imcoQtradicted  tesdmcmy  It  appears  that  Uie 
delay  was  contributed  to,  if  not  occasioned 
by,  the  acts  of  McLane,  without  any  fknlt 
of  the  Elders,  and  it  is  not  necessary  for  \a 
to  determine  whether  or  not  time  was  ot  the 
essence  of  this  agreement  under  these  dream- 
stances,  for  MoLane  was  not  in  a  situation  to 
ask  such  construction  to  be  given  it 

Apart  from  the  feature  of  time,  the  con- 
tract was  a  plain  one,  and  requires  no  cou- 
stmction.  It  wns  a  submission  of  a  pendinj,* 
dispute  concerning  a  line,  and,  besides,  it 
was  an  agreement,  in  a  certain  event,  for  a 
sale  of  land,  and  it  was  not  a  "power  of  at- 
torney" in  any  sense  of  the  words.  Nor  is 
there  any  merit  In  the  claim  by  plaintiff  tlixt 
the  agreement  of  1882  was  barred  by  Uniit.i- 
tlon.  There  was  no  conflicting  evidence  ns 
to  tlip  slfoilng  of  the  agreement  by  Mcl-siii' 
and  by  tlie  two  sous  of  Elder,  nor  as  to  tlie 
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father  baring  authorized  and  ratified  this 
act  of  his  BODS.  This  authorization  was  not 
neceasary  to  be  in  writing. 

The  only  issue  raised  by  the  pleadings, 
in  respect  to  which  it  could  be  claimed  there 
existed  a  conflict  of  testimony,  was  the  sanity 
of  BIder  at  the  time  the  agreement  was 
made.  That  he  became  of  unsound  mind 
afterwards  is  evident;  but  on  the  questlcMi  of 
his  condition  at  the  time  the  agreement  was 
made  the  record  presents  the  following  tes- 
tlmoDy:  That  of  L.  S.  Lawhon,  who  states 
(referring,  presumably,  to  the  time  of  the 
agreement)  that  he  bad  heard  rumors  through 
the  country  that  J.  M.  Elder  had  become 
deranged  and  crazy,  but  knew  nothing  of  his 
mind  b^ng  affected  or  in  any  way  impaired. 
That  of  A.  O.  Thomas,  who  said  he  saw 
JBlder  wh&a  they  were  taking  him  to  the  In- 
sane asylum,  shortly  before  his  death,  and 
that  he  i^peared  crazy,  (this  was  some  time 
nfter  the  agreem^it.)  The  testimony  of  Mrs. 
Ammons,  a  relatlTe,  (and  speaking  from  per- 
sonal obserratlon  and  association  with 
Elder,)  that  after  the  agi-ecment  she  saw 
him,  and  he  spoke  appi-ovingly  of  the  agree- 
ment his  boys  had  made  settling  the  line, 
and  that  he  stated  he  had  sent  them  to  Mc- 
LAne  for  that  purpose;  and  that  bis  mind 
was  then  sound,  and  not  in  the  least  weak- 
ened or  affected,  and  It  waa  afterwai-ds  that 
he  became  deranged.  There  was  evidence 
that  Elder  was  aged  and  Infirm  at  the  time, 
but  none  that  either  then  or  before  be  was 
mentally  defici^t  That  part  of  Judge  Law- 
lion's  testimony  above  stated  did  not  consti- 
Tutc  general  reputatlcHi,  and  general  reputa- 
tion Is  not  competent  to  prove  insanity. 
.'Subsequent  insanity  may  be  used  as  evidence 
towards  proving  Insanity  at  a  particular  time, 
but  only  under  special  circumstances;  and 
the  rule  on  this  subject  is  clearly  stated  as 
follows  In  the  case  of  CJom.  v.  Pomeroy,  117 
Mass.  148:  "When  admissible  at  all  it  is 
upon  the  ground  either  that  they  [the  acts  in- 
dicative of  insanity]  are  so  connected  with 
or  ccMTespond  to  evidence  of  disordered  or 
weakened  mental  condition  preceding  the 
time  of  the  offense  [act]  as  to  strengthen 
the  Inference  of  continuance,  and  carry  It  by 
the  time  to  which  the  Inquiry  relates,  and 
thus  estaUish  Its  existence  at  tbat  time;  or 
else  that  they  are  of  such  a  character  as  of 
themselves  to  Indicate  unsoundness  to  a  de- 
gree, or  of  ao  permanent  a  nature,  as  to  have 
required  a  longer  period  than  the  Interval 
for  its  production  or  development."  There 
is  an  absence  of  all  such  evidence.  The  tes- 
timony introduced  for  the  purpose  of  show- 
ing Eilder  to  have  been  insane  at  the  time 
the  agreement  was  made  or  was  ratified  was 
altogether  lncom3;»etent  and  Insufflcleut  to  es- 
tablish that  fact,  and,  if  the  Jury  had  so 
found,  their  verdict  must  necessarily  have 
been  set  aside.  The  only  competent  evidence 
on  the  subject  was  that  of  Mrs.  Ammons, 
and  this  was  direct  and  positive.  We  do 
not  see  how,  upon  the  testimony,  the  Jury 


could  legaUy  have  found  a  different  verdict, 
and  hence  the  remark  of  the  court  com- 
plained of  does  not  require  a  revezsal  of  the 
case. 

It  matters  not,  however,  what  the  evtdoice 
bad  been  <»  the  issue  of  insanity.  The  plain- 
tiff who  raised  the  question  did  not  ask  to 
have  It  (the  only  question  with  reference  to 
which  a  CMiflict  of  testimony  could  possibly 
be  claimed)  called  to  the  attention  of  the 
Jury  by  a  charge,  and  he  cannot  profit  by 
the  omission.  There  was  no  question  of  dis- 
puted fact  before  the  Jury  for  the  remark 
of  the  Judge  to  have  affected,  and  the  Judg- 
ment should  be  affirmed. 


STATE  V.  DAVIS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 
Nov.  9.  1893.) 

DnUOGISTB — Pboudcino  Pkescbiptions  BsroRB 
Grand  Ji-rv. 
L  Rev.  St.  1889,  S  4622,  providing  that  drug- 
gists shall  produce  in  court,  or  oefore  any 
grand  jury,  all  prescriptions  compounded  by 
them,  "whenever  thereto  lawfully  required,  and 
on  failing,  neglecting  or  refusing  so  to  do  shall 
be  deemed  guilty  of  a  misdemeanor,"  Is  con- 
stitutional. 18  S.  W.  Rep.  894,  108  Mo.  660, 
approved. 

2.  A  subpoena  duces  tecum,  which  requires 
n  druggist  to  produce  all  prescriptions  filed  in 
his  store  since  a  certain  day,  is  too  indefinite, 
since  the  grand  jury  is  not  authorized  to  in- 
spect all  the  prescriptions,  but  only  sneh  as  re- 
late to  the  matter  under  investigation. 

Appeal  from  circuit  court,  Daviess  county; 
Charles  H.  S.  Goodman,  Judge. 

D.  Harfleld  Davis  was  convicted  under  an 
Indictment  for  refusing  to  produce  before  the 
grand  Jury,  in  obedioxce  to  a  subpoena  duces 
tecum,  all  the  prescriptions  compounded  by 
him  sincie  June  10,  1889,  and  from  the  Judg- 
ment of  conviction  he  appeals.     Reversed. 

W.  D.  Hamilton  and  J.  P.  Harwood,  for 
appellant  R.  P.  Walker,  Atty.  Gen.,  and  J. 
A.  Selby,  for  the  State. 

GOODMAN,  J.  At  the  June  term,  1890, 
of  the  circuit  court  of  Daviess  county,  the 
defendant,  who  is  a  druggist,  was  Indicted 
under  section  4622,  Rev.  St.  1889,  for  refus- 
ing to  produce  before  the  grand  jury  of  said 
county,  after  having  been  subpoenaed  to  do 
so,  his  prescriptions  compounded  and  filed  in 
his  drug  store  subsequent  to  the  lOtb  day  of 
June,  1SS9.  Sold  section  Is  as  follows: 
"Every  druggist,  proprietor  of  any  drug 
store  or  pharmacist  shall  carefully  preserve 
all  prescriptions  compounded  by  bim  or 
those  in  his  employ;  numbering,  dating  and 
filing  them  In  the  order  in  which  they  are 
compounded,  and  sliall  produce  the  same  in 
court  or  before  any  grand  Jury  whenever 
thereto  lawfidly  required  and  on  falling, 
neglecting,  or  refusing  so  to  do  shall  be 
deemed  to  be  guilty  of  a  misdemeanor  and 
on  conviction  shall  be  punished  by  a  fine  of 


Digitized  by 


Google 


SOUTH  WESTEKK  REPORTER,  Vol.  23. 


(Mo. 


not  less  than  fifty  nor  more  than  one  hun- 
dred dollars."  He  was  sulraequently  tried 
and  convicted,  and  the  case  is  now  here  on 
his  appeaL 

Defendant's  first  contention  is  that  the 
statute  is  unoonstltatlonal,  and  is  therefore 
>-ioid  and  of  no  etfect;  bat  this  identical  qoefl- 
tion  was  passed  on  by  this  cofo^  in  this 
ittse,  when  here  en  a  former  occasion,  (106 
Mo.  666,  18  S.  W.  Rep.  894.)  When  It  was 
Iteld  otherwise,  and  we  are  satisfied  with 
that  ruling. 

It  la  also  contended  tliat  the  snbpoena 
dnces  tocnm  which  was  served  on  defend- 
ant, requiring  him  to  produce  before  the 
grand  Jury  all  prescriptions  filed  In  bis  drug 
store  between  certain  dates  specified,  was 
too  indefinite,  insufficient,  and  that  diso- 
bedience thereto  was  no  violation  of  the  law. 
Its  command  is  as  follows:  "And  you  are 
further  commanded  to  bring  with  you,  and 
produce  in  evidence,  all  prescriptions  filed  in 
your  store  since  Jnne  10,  1889."  This  snb- 
poena was  read  in  evidence  to  the  lury,  over 
the  objections  of  defendant,  in  which  we 
think  the  court  committed  error.  In  tlie 
case  at  State  v.  Bragg,  61  Mo.  App.  334,  it 
was  held  by  the  St  Louis  court  of  appouls 
that  a  subpoena  duces  tecum,  requirlug  a 
druggist  to  produce  before  a  griind  Jury  pre- 
scriptions compounded  by  him.  or  by  those 
in  his  employ,  must  specify  with  some  var- 
tlcularity  the  prescriptions  to  Ite  produced; 
that  a  reqiiirement  for  the  production  of  all 
prescriptions  compounded  by  him  between 
specified  dates  in  that  cose,  during  a  month, 
was  insufilcient,  and  the  disobedience  of  it 
by  the  druggist  would  not  warrant  a  aim- 
inal  proaecution  under  section  4622,  supra. 
So  It  was  held  by  this  court  lu  ex  parte 
Brown,  72  Mo.  83,  tliat  a  subpoena  duces 
tecum,  to  compel  the  production  of  ti>le- 
gravhic  dispatches,  should  give  a  reasonably 
accurate  description  of  the  pap^s  wantetl, 
either  by  date,  title,  substance,  or  the  sub- 
ject to  which  they  relate.  The  snbpoena  in 
the  case  at  bar  is  entirely  too  indefinite  and 
uncertain  for  any  purpose,  even  in  an  ordi- 
nary civil  case,  and  certainly  not  sufficiently 
definite  upon  which  to  predicate  a  criminal 
prosecution  for  its  violation.  To  require  the 
defendant  to  produce  all  of  the  prescriptions 
comiMunded  by  htm  or  filed  by  him  dm-ing 
any  specified  length  of  time,  however  shmrt,  to 
be  inspected  and  inquired  into  (ty  the  grand 
Jury,  no  matter  wliat  ailments  they  may 
have  been  prescribed  for,  or  for  whom, 
would  be  an  intrusion  upon  his  private 
affairs  and  business,  and  without  «;u-iant  of 
law.  The  subpoena  should  have  (1(«iribed 
with  some  kind  of  particularity  the  pre;x:rlp- 
tlons.  If  any,  for  the  sole  of  intoxicatliig  liq- 
uor, and  to  whom  sold;  and,  Inasmiiob  as  It 
failed  to  do  so,  the  court  committed  error  In 
p^mittlng  it  to  be  read  in  evidence  to  the 
Jury.  The  catise  is  reversed,  and  deiendant 
discharged.     All  of  this  division  con^m-. 


STATE  V.  CHAPEL. 

(Supreme  Court  of  Missouri,  Division  Xa  2. 
Nov.  9,  1893.) 

FaLSB  FreTENSKS — IN'DICTMKITT. 

An  indictment  charged  tliat  defcDdnt 
did  "unlawfully  and  feloniously,  with  intent  to 
cheat  and  defraud,  obtain  from  one  i\  $14.flO. 
lawful  money  of  the  United  States,  of  tte  val- 
ue of  $14.60,  the  money  of  F.,  by  meaiw  tai 
by  use  of  a  cheat,  a  fraud,  a  trick,  a  decep- 
tion, a  false  and  fraudulent  repreaeotatioD  aad 
statement  and  falae  pretense,  a  bogus  written 
instrument"  HM,  tiiat  the  indictmeat  was  de- 
fective, as  not  informing  defendant  of  Uie  na- 
ture of  the  charge  against  him. 

Appeal  from  ctrcnit  court,  Newton  oomiQr; 
J.  0.  Lampson,  Judge. 

Marius  Cluipel  was  convicted  of  obtatninc 
money  under  false  preteu.ses,  and  appeals. 
Reversed. 

Jas.  H.  Pratt,  for  am>ellant  R.  F.  Walker. 
Atty.  Gen.,  for  the  State. 

SHERWOOD,  J.  The  charging  pordon  of 
the  indictment  under  which  the  defendant 
was  tried  and  convicted  is  as  follows:  "That 
on  or  about  the  28th  day  of  Kt<ptember,  1S92. 
at  the  county  of  Newton,  and  state  of  Mis- 
souri, one  Marius  Chapel  did  then  and  there 
tmlawfully  and  feloniously,  with  Intoit  to 
cheat  and  defraud,  obtain  from  Frank 
Featherstun  fourteen  dollars  and  sixty  cents, 
lawful  money  of  the  United  States,  of  the 
value  of  fourteen  dollars  and  sixty  cents, 
the  money  of  Frank  Featherstun,  by  means 
and  by  use  of  a  cheat,  a  firaud,  a  trick,  a  de- 
ception, a  false  and  fraudulent  represeou- 
tkm  and  statement  and  folse  pretoise.  a 
bogus  written  instrument,  contrary  to  the 
form  of  the  statutes  and  apiinst  tbe  peace 
and  dignity  of  the  state."  Und(>r  the  mline 
of  this  court  in  State  v.  Terry,  109  Mo.  SOU 
19  S.  W.  Rep.  206;  State  v.  Benson.  110  Ma 
18,  10  8.  W.  Rep.  213;  State  v.  Cameron. 
(Mo.  Sup.)  22  S.  W.  Bep.  1024;  State  v. 
Flomming,  Id.,— the  indictment  in  this  cause 
is  wholly  Infeiiffldent  in  the  particulars  in 
those  cases  specified,  and  therefore  judg- 
ment reversed,  and  defendant  discharged. 
AH  concur. 


SLAUGHTER  v.  MB2TROPOLITAN  ST.  RT. 

CO. 

(Sopreme  Coiurt  of  Missouri,   Divi^on  No.  2. 

May  30,  1898.) 

Action  fob  Pbksosai.  Iwi-ribs  —  Bvidesce— l."*- 
STRDCnOXS— Damaobi. 

1.  In  an  action  fwr  personal  injoriet,  •• 

averment  that  "the  injoiy  is  pennaneat,  mi 
will  render  plaintiff  a  cripple  for  life,"  without 
any  nlle^tion  as  to  damage  from  loss  of  time 
occasifHied  thereby,  doea  not  Josti^  the  i>- 
troduction  of  evidence  as  to  loas  of  tima  aad 
earnings. 

2.  Where  the  petition  in  an  action  fbr  per- 
sonal injuries  does  not  allege  a  loits  of  time  a» 
the  basis  of  special  damages,  and  there  is  no 
evidence  from  which  the  jury  can  estimate  the 
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dunage  reBolting  from  such  loss,  it  is  error  to 
permit  them  tn  consider  such  loss  in  fixing  the 
amount  of  iilniiitifTs  dninaces. 

3.  Defeinlaiit  pleaded  that  by  the  laws  of 
the  state  in  which  the  injury  was  received  by 
plaintiff  titu  latter  was  guilty  of  ooutributory 
Degli^nce,  and  read  a  ntatute  of  such  fof^gn 
state,  adopting  the  common  law,  and  also  sev- 
eral  decisions  of  the  supreme  court  of  that 
state.  Bfid  that,  since  the  common  law  pre- 
▼niled  la  tknt  state  as  in  Miasoori,  it  was  for 
the  ooort  to  declare  the  law  of ,  the  ease,  and  it 
was  error  to  permit  sudi  decisions  to  be  read 
without  InstnictinR  the  jury  as  to  the  purpose 
for  wW<*  they  were  Introduced,  and  that  it 
w«a  the  dnty  of  the  jury  to  look  to  the  coart 
for  the  law  applicable  to  the  case. 

4.  In  an  actiou  for  injuries  caused  by  the 
sadden  increase  in  speed  of  a  car  from  which 
plaintlfl  was  about  to  alight,  it  was  proper  to 
rcfuw  aa  inatrsetion  that  "the  instincts  of  self- 
prvservation  are  not  proper  to  be  onnsidered  in 
determining  whether  or  not  plaintiff  was  guilty 
of  contributory  negUgence." 

Appeal  from  circok  court,  Jackson  county; 
James  H.  SloYer,  Judge. 

Action  by  E.  T.  Sliuighter  against  the  3Xet- 
roptditsn  Street-Rail wny  Company.  From  a 
judgment  for  plaintiff,  defeudnnt  appeals. 
Ke^-arsed. 

Pratt,  Ferry  &  Haceman,  lor  appellant. 
George  A  Lowe  and  Wask  Adams,  far  re- 
apvndeat 

OANTT,P.J.  Ibis  Is  an  action  for  per- 
M>njkl  injuries,  sostaJned  by  the  plalnflff  on 
the  4tta  of  October,  ISBi,  by  being  tlirovai 
from  an  electric  street  oar  operated  by  de- 
fiandant  Plniatlfl  racovered  a  verdict  tet 
$5,000,  and  defendant  aprpeals.  The  foUow> 
ine  aTermeat  sufficicRtly  states  tbe  caae 
made  In  tlie  petition:  "That  plaintiff  was 
stnndlag  at  tke  crwaing  wbere  Eaghth  street 
mas  into  Kansas  nT«nue,  afofesaid,  and 
stepped  onto  tbe  iraat  platform  of  a  cnr  la 
ckarge  Of  Ihedafbndant's  etnployes,  tbe  same 
betag  a  motvmiaa  aiid  a  conductei-.  When 
plalntur  bad  stepped  npon  tb»  pLntfonn  and 
started  to  g«  insiile  of  the  oar,  as  other  pos- 
seagei-B  da,  the  aiotiomian  told  liim  to  get 
off,  aad  to  iijet  oa  tlie  rear  platform.  Plain- 
tiff tnmad,  and,  foUowtag  tke  orders  of  de- 
fflndamfs  omplojne.  started  to  step  off  the 
oar;  and  Juat  as  he  did  so  tbe  raotormon 
inireased  the  speed  of  tlie  car  suddecdy,  and 
by  reofion  of  tbe  sudden  aad  careless  start- 
ing of  the  car,  and  t^  Firtne  of  the  wrongfnl 
octlering  of  plaintiff  by  the  servant  of  de- 
fendant to  get  off  the  car,  «t»e  plaintiff  was 
thn>wn  Ti(dently  to  the  ground,  and  his  right 
arm,  wrist,  and  hand  were  broken,  bruised, 
and  fractured.  These  bruises  and  fmctures 
coastitate  pennaneat  hOury,  and  will  render 
idaintur  a  cr^le  ik>r  life.  Flalntlff  was 
compelled  to  employ  a  physician,  buy  medi- 
cine and  dsugs,  and  also  sufiCered  great  iMd- 
Oj  and  mental  pain.  Wher^oKe  plaintiff 
prays  Jactgment  against  the  defendant  for 
Mbeca  thousand  debars,  ($15,000^)  tbe  amount 
(Tf  bis  damages  together  wUh  costs."  Tlie 
answer  consistied,  in  a  gener.<il  d«iial,  coa- 
trlbutiei7  negliganee  and  the  following  spe- 


cial   plea:      "(3)  Defendant  for  further  an- 
swer arers  that  the  matters  and  things  com- 
plained of  all  occurred  in  tiie  state  of  Kan- 
sas, and  under  tiie  laws  of  said  state  the 
acts  done  by  the  defendant,  its  agents,  serv- 
ants, aad  employes,  at  the  time  complained 
of,  did  not  constitute  negligence;   and  each 
of  the  acts  done  by  pinlntiff  at  such  time  did 
constitute  negligence  upon  ids  part,  under 
the  laws  of  such  state,  and  such  acts  of  aet;- 
I  llgenoe  contributed  direcdy  to  the  injtuie& 
i  complained  of."     There  was  evidence  tend- 
I  log  to  prove  that  plaintiff  suffered  tbe  in- 
I  Jory  of  which  he  complains,  tlu'ou^  a  want 
I  of  care  by  the  motorman  in  cbarge  of  tbe- 
'  car.  In  starting  it  too  rapidly,  as  plaintiff 
I  w;is  about  to  get  off  of  tbe  front  phttfiDcin,  in 
obedience  to  the  directions  of  the  motorman 
1  to  get  oa  at  the  rear  of  the  car,  and  evl- 
I  dmce    tending    to  ahow  it  was  caused  by 
I  plaJctiff'B  own  negligence.     It  was  a  ques- 
tton  of  fact  fiu'  the  jury,  and  they  fomid  for 
idalutiff.    The   grounds    uiiseU   liore   for   re- 
versal wiU  be  considered  in  the  order  pur- 
sued in  tbe  bilete. 

1.  Ilahitlff  testified  that  he  was  in  the 
fui'nace  and  tin  biisinese  in  Kansas  City; 
that  on  the  day  of  the  accident  he  went  tu 
Armouodale,  Kan.;  tl>at  h^  had  stepped  ou 
tbe  frout  of  tbe  car  in  retam  to  Kaasu-f 
City,  and  was  ordered  to  get  off,  and  gei 
an  at  tlie  other  euii,  and  Just  as  be  started 
tiie  cor  shot  fol-^^'arcl,  imd  threw  him,  am) 
ixoke  bis  right  wrist.  lie  testified  it  Wii.« 
two  months  l>efore  he  put  in  any  time  ar 
the  ston?,  and  five  months  before  he  asemmert 
any  respofielbUity  in  his  business.  He  tet<- 
tltied  to  tbe  pain  he  suffered,  aad  the  :)]>- 
parenUy  permaoent  .nature  of  the  injmi'}'- 
His  physiciau'e  bills  were  $i>0,  iududing  med- 
icines :md  everj-thing.  Had  a  partner,  and 
drew  no  salaij-.  He  was  then  aat;«d  tiy  bis 
oouns^  "Are  you  able  to  estiiaote  what  your 
IMsrsonal  serricss  were  worth  during  that 
live  iu(niths?"  This  wm  ofatlected  to  by  de- 
fendant, aad  the  obijeotiou  sustained,  on  tb(> 
gixmnd  that  It  was  Incompetent,  iu»naterlal, 
and  In'elevaat.  Tbe  court,  Mxaong  others, 
1,'ave  this  instniotion  for  plainflff:  "(8)  If 
the  jni7  find  for  the  plaintUI,  they  will 
award  him  su<^  a  sum  of  money  as  dam- 
ages as  sitaU  fuby  oompensate  him  for  tbe 
mental  And  bodl]y  yain  and  sufferiog  endured 
by  him  coBsequeBt  upon  tihe  iajm?,  Uie  loes 
of  time  occositHied  therein,  tbe  expense  of 
uitKllciue  and  medical  attention  arttiibutable 
thereto,  and  tbe  loss  to  plaintiff  of  strength 
and  cflicienQy  already  suffered,  and  what- 
soever may  reasonably  be  expected  to  ensue 
in  tbe  future  tberefrom,  if  the  injury  was 
proved  to  be  a  permanent  one:  poovided. 
however,  that  the  verdict  shall  not  csceod 
fifteen  thousand  dcrilars."  The  defendant 
complains  because  the  court  permitted  the 
^ry  to  consider  Joss  of  Ume  occasioned  by 
the  lujui7  as  an  element  of  damages,  be- 
cause it  was  not  alleged  In  the  petition  *.8 
tbe  feasls  of  special  damages,  and,  the  court 
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having  excluded  the  evidence  by  which  plain- 
tiff sought  to  show  the  value  of  bis  serv- 
ices during  the  time  lost,  there  was  no  evi- 
dence from  which  the  Jury  could  make  an 
estimate  of  the  damage  resulting  from  such 
loss.  On  the  other  band,  counsel  for  plain- 
tiff contend  that  the  petition  authorizes  a 
recovery  tar  loss  of  time;  that  it  is  a  nat- 
ural result  from  the  injury,  and  such  damage 
can  be  recovered  In  the  absence  of  proof  of 
the  value  of  the  time  to  plaintiff.  There  is 
no  allegation  in  the  petition  coimtlng  upon 
loss  of  time  speci&Uy  as  an  element  of  dam- 
age, 80  that  the  discussion  here  Is  narrowed 
to  this  proposition:  is  the  general  allegation 
of  damages  sufficient  to  authorize  a  recov- 
ery for  loss  of  time,  and  without  proof  of 
the  value  of  such  time?  In  Mellor  v.  Rail- 
way Co.,  105  Mo.  455,  16  S.  W.  Rep.  849,  an 
averment  that  "plaintiff  was  permanently 
crippled,  disfigured,  and  disabled"  was  held 
insufficient  to  support  evidence  of  "loss  of 
earnings."  It  was  held  in  that  case  that 
"loss  of  earnings"  was  not  a  necessary  con- 
sequence of  the  injuries  alleged,  and  was 
not  embraced  in  the  general  allegation  of 
damages.  In  Coontz  v.  Railroad  Co.,  22  S. 
W.  Rep.  672,  (decided  by  this  division  at  this 
term,)  under  the  allegation  that  he  "bad 
been  permanently  disabled  from  labor,"  it 
was  held  reversible  error  to  permit  plaintiff 
to  prove  the  value  of  bis  monthly  earnings; 
citing  Pinney  v.  Beriy,  61  Mo.  308.  The  al- 
legation in  this  case  is  that  "the  injury  Is 
permanent,  and  will  render  plaintiff  a  cripple 
for  life."  Upon  the  authority  of  the  two 
cases  last  cited  the  evidence  as  to  "the  loss 
of  time  and  earnings"  was  not  admissible, 
and  the  trial  court  correctly  so  ruled.  Hav- 
ing excluded  the  evidence,  we  think  it  is 
manifest  the  instruction  Is  erroneous  in  that 
it  authorized  damages  of  which  there  was  no 
allegation  and  no  evidence.  Duke  v.  Rail- 
way Co.,  99  Mo.  347,  12  S.  W.  Rep.  636; 
Smith  V.  Railroad  Co.,  108  Mo.  243,  18  S. 
W.  Rep.  971;  Norton  v.  Railroad  Co.,  40  Mo. 
App.  642;  Rhodes  v.  Caty  of  Nevada,  47  Mo. 
App.  499;  Winter  v.  Railway  Co.,  74  Iowa, 
448,  38  N.  W.  Rep.  154;  Railroad  Co.  v.  Sim- 
cock,  (Tex.  Sup.)  17  S.  W.  R«p.  47;  Britton 
V.  Riiilway  Co.,  (Mich.)  51  N.  W.  Kcp  27(5; 
Leeds  v.  Gaslight  Co.,  90  N.  W.  26;  Staal  v. 
Railroad  Co.,  107  N.  Y.  625,  13  N.  E.  Rep. 
024.  The  distinction  sought  to  be  made  be- 
tween "loss  of  time"  and  "loss  of  earnings 
for  that  time"  does  not  exist  in  law.  The 
damages  to  be  awarded  in  either  case  is  the 
pecimiary  value  of  the  time  lost,  and  either 
expression  sufficiently  indicates  the  measiu'e. 
la  common  acceptation  they  are  one  and  the 
same  tiling.  We  think,  <m  principle,  this  in- 
struction, upon  the  facts  of  this  case,  is  even 
less  defensible  than  that  which  was  disap- 
proved in  Dnke  v.  Railway  Co.,  supra.  It 
is  much  more  reasonable  to  assume  that  a 
Jury  would  be  familiar  with  the  value  of  a 
physician's  bill,  from  their  own  knowledge 
and  experience,  than  they  would  be  vrtth  the 


value  of  the  time  of  a  merchant  of  -wboet 
business  they  knew  absolutely  nothing  save 
that  it  was  a  "furnace  and  tin  buslaesa" 
Not  a  word  of  evidence  is  to  be  found  as  to 
the  amount  of  capital  Invested;  nw  whetim 
it  was  a  profitable  business,  and,  if  so,  to 
what  extent;  nor  to  what  extent.  If  any,  the 
business  suffered  by  the  injury  to  plalntUTs 
wrist.  As  said  by  Brace,  J.,  in  Dnke  v. 
Railway  Co.:  "When  such  damages  are  sus- 
ceptible of  proof  with  approximate  accuracy, 
and  may  l>e  measured  with  some  degree  of 
certainty,  tlicy  should  not  be  left  to  guess 
of  the  Jury,  even  in  actions  er  delicto."  If 
reversible  error  in  that  case,  a  fortiori  it  is 
reversible  error  In  this. 

2.  The  defendant  having  pleaded  in  its  an- 
swer that  by  the  laws  of  Kansas  the  acts 
done  by  defendant  and  Its  employes  were 
not  negligence  under  the  laws  of  that  state, 
and  that  by  said  laws  plaintiff  was  guilty  of 
contributory  negligence,  plaintiff  read  In  evi- 
dence the  statute  of  Kansas  adopting  the 
common  law  in  that  state  "as  modified  by 
constitutional  and  statutory  law,  Judicial  d<»- 
cisions,  and  the  conditions  and  wants  of  th«> 
people."  Plaintiff  then,  over  the  objectfwjs 
and  exceptions  of  defendant,  was  permitted 
by  the  court  to  rpad  to  the  Jury  four  de- 
cisions of  the  supreme  court  of  Kansas,  to 
wit:  Railway  C!o.  v.  Hlggs,  38  Kan.  3T8,  16 
Pac.  Rep.  6G7,  a  case  discussing  the  liability 
of  a  street-car  company  in  a  case  where  a 
passenger  on  the  platform  was  pushed  off 
by  a  passing  car,  the  negligence  consisting  in 
permitting  one  of  the  cars  to  approach  too 
near  the  intersection  of  a  switch  with  the 
main  track.  The  case  of  Railway  Co.  v. 
Rollins,  5  Kan.  172,  deciding  the  liabiUty  of 
a  railroad  company  for  killing  cattle  miming 
at  large  upon  inclosed  grounds.  Another 
was  the  case  of  Railway  Co.  v.  Pointer,  14 
Kan.  37,  where  a  person  at  a  crosshig  was 
Injured  by  a  train  backing  against  him;  and 
another,  the  case  of  Osage  City  v.  Brown,  27 
Kan.  74,  in  which  the  liability  of  dtles  for 
injm-ies  caused  by  defective  streets  was  dis- 
cussed. We  have  read  the  opinions  in  each 
of  these  cases  carefully.  There  is  nothing  In 
them  that  tends  in  the  slightest  degree  to 
show  that  the  common  law  in  a  case  like  the 
one  at  bar  has  ever  been  applied  differently 
by  the  supreme  court  of  Kansas  from  tho 
construction  placed  upon  it  by  this  conn. 
When  It  was  shown  that  the  common  law 
obtained  in  Kansas.  It  sufficiently  appeared 
that  the  law  of  the  case  was  the  same  as 
if  the  transaction  had  occurred  in  Missouri. 
It  then  became  the  right  of  the  trial  court 
to  declare  the  law  of  the  case  for  the  guid- 
ance of  the  Jury,  upon  proper  requests.  The 
decisions  read  had  no  relevancy  to  the  issne 
on  trial.  The  fact  that  It  was  necessary  to 
prove  a  foreign  law  did  not  Justify  the  ad- 
mission of  all  the  laws  of  that  foreign  state, 
whether  relevant  or  not  to  the  case  on  tri.il 
When  foreign  laws  are  In  evidence.  It  is  no 
less  the  duty  of  the  court  to  determine  the 
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law  of  the  case  from  them  than  it  is  its  duty 
in  declaring  our  own  laws.  Cobb  r.  Griffith, 
87  Mo.  90;  Charlotte  v.  Chouteau,  33  Mo. 
l&l.  In  this  case  tlie  trial  court  permitted 
these  four  decisions  to  be  read  at  length  to 
the  Jury  without  instructing  them  in  any 
manner  as  to  the  purpose  for  which  they 
were  introduced,  and  without  informing 
them  that  it  was  their  duty  to  look  to  the 
•court  toe  the  law  so  far  as  it  was  applica- 
ble to  this  case.  Outside  of  the  statute,  the 
laws  of  Kansas  read  in  evidence  were  who) 
ly  Irrelevant  and  misleading. 

3.  It  becomes  unnecessary  to  pass  upon  the 
•queetlon  of  continuance.  Any  supposed  hard- 
ship existing  from  the  action  of  the  court 
can  be  remedied  before  another  trial. 

4.  We  see  no  error  in  refusing  to  give  the 
eleventh  instruction  asked  by  defendanr, 
which  was  as  follows:  "The  instincts  of  self- 
preservation  are  not  proper  to  be  considered 
in  determining  whether  or  not  plaintiff  was 
guilty  of  contributory  negligence."  We  do 
not  think  it  would  have  been  proper  to  have 
given  this  for  defendant,  or  the  converse  of 
it  for  plaintiff.  The  issue  was  very  plain 
and  simple.  It  was  for  the  Jury  to  find  from 
all  the  facts  and  circumstances  in  evidence 
whether  this  injury  was  brought  about  by 
the  negllgrence  of  defendant's  employes  or  was 
the  result  of  plaintiff's  own  contributory  neg- 
ligence. In  so  doing  we  know  no  rule  of  law 
requiring  them,  in  measuring  his  conduct  at 
tlie  time,  to  exclude  from  their  consideration 
any  of  the  natural  instincts  which  usual- 
ly affect  the  conduct  of  mm.  For  the  error 
noted  the  Judgment  Is  reversed,  and  the 
cause  remanded  toe  a  new  trial.    All  concur. 


STATE  V.  KAIN. 

(Supreme  Court  of  MUsouri,  Division  No.  2. 

Nov.  9,  1893.) 

COKSTITCTIONAI,  LAW — FaL8E  PrETEXSES  —  SdPH- 
CIENOT  or  ISDICTMENT. 

An  indictment  which  chargred  that  de- 
fendant obtained  $400  from  complainant  "by 
means,  nnd  use  of  a  cheat,  a  fraud,  trick,  decep- 
tion, false  and  fraudulent  representations  and 
Btatements,  and  false  promises,"  is  insufficient, 
thouf;h  in  the  form  prescribed  by  Rev.  St.  1889, 
{  3^C,  as  Buch  section  violates  Const,  art.  2, 
I  22,  which  declares  that  "in  criminal  prosecu- 
tions the  accused  shall  have  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation." 
State  V.  Camercm,  (Mo.  Sup.)  22  S.  W.  R^. 
1024,  followed. 

Appeal  from  circuit  court,  St  Francois 
county;  James  D.  Fox,  Judge. 

F.  A.  Kain  was  indicted  for  obtaining 
money  under  false  pretenses,  and  demurred. 
Demurrer  sustained.  The  state  appeals. 
Alfirmed. 

R.  F.  Walker,  Atty.  Gen.,  for  the  State. 
Geo.  M.  Wilson,  for  respondent 

BURGKSS,  J.  At  the  November  term, 
1890,  of  the  St.  Francois  circuit  court  there 


was  retturned  by  the  grand  Jury  of  said  coun- 
ty an  indictment  against  defendant  whldi, 
omitting  the  formal  parts,  is  as  follows: 
"The  grand  Jury  for  the  state  of  Missouri, 
now  here  in  court  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body 
of  the  county  of  St  Francois  and  state  of 
Missouri,  upon  their  oaths  do  present  and 
charge  that  one  F.  A.  ^jaia,  late  of  said  coun- 
ty, at  and  in  said  county  of  St  Francois, 

and  state  aforesaid,  on  the  day  of 

April,  A.  D.  1888,  did  unlawfully  and  felo- 
niously obtain  from  Mollie  Guyton  $400.00, 
lawful  money  of  the  United  States,  of  the 
value  of  |-U)0.(X),  the  money  and  property  of 
said  Mollie  Guyton,  by  means  and  use  of  a 
cheat,  a  fraud,  trick,  deception,  and  false 
and  fraudulent  representations  and  state- 
ments, and  false  promises,  contrary  to  the 
form  of  the  statute,  and  against  the  peace 
and  dignity  of  the  state."  The  defendant 
tiliHl  a  demurrer  to  the  indictment  assigning 
the  following  reasons:  (1)  "Because  said  in- 
dictmont  and  facts  contained  therein  .iiid 
stited  are  not  sufficient  in  law,  and  do  not 
constitute  any  offense  under  the  law  of  this 
state;"  (2)  "because  said  indictment  fails  to 
charge  that  defendant  obtained  from  MoUlc 
Guyton  the  money  mentioned  therein  with 
intent  to  cheat  and  defraud."  The  demurrer 
was  sastalned,  and  defendant  discharged,  to 
which  action  the  state  at  the  time  excepted, 
and  in  due  time  perfected  its  appeal.  Tlie 
Indictment  is  drawn  under  section  3826,  Rev. 
St  1SSJ>,  which  section  has  by  this  eoiu-t 
Inn'n  held  unconstitutional,  in  that  it  fails  to 
notify  the  defendant  of  the  charge  which  he 
is  reiinired  to  defend.  State  v.  Cameron, 
(Mo.  Sup.)  22  S.  W.  Rep.  1024,  and  authori- 
ties therein  cited.  Judgment  affirmed.  All 
of  this  division  concur. 


ZEITINGER  V.  HACKWORTH  et  al. 
(Supreme  Conrt  of  Missouri,  Division  No.  1. 

Nov.  6,  1893.) 
Trespass— Title  to  Maixtaijj— Adverse  Possbs- 

SION. 

When  plaintiff,  holding  under  color  of 
title,  fails  to  prove  adverse  possession  for  the 
statutory  period  either  l>efore  or  after  an  in- 
terval during  which  the  land  was  entirely  un- 
occupied, though  his  possession  was  adverse 
both  before  and  after  said  interval,  his  title  to 
maintain  trespass  fails. 

Appeal  from  circuit  court  Wayne  coimty; 
John  L.  Thomas,  Judge. 

Trespass  by  Anthony  F.  Zeltinger  against 
John  J.  Hackworfli  and  David  J.  Allen. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

C.  D.  Yancey,  for  appellants.  Raney  & 
(Jorty,  for  respondent 

BLACK,  C.  J.  This  was  an  action  of 
trespass  for  entering  upon  the  W.  %  of  the 
S.  W.  '/4  of  section  5,  town-ship  29,  range  4, 
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in  Wajm«  oounty,  aod  carrying  away  timber 
trees  aUeged  to  be  o*  the  value  of  $000.  The 
}nry  found  for  plaintiff  in  the  sum  of  $10, 
and  the  defendants  sppeaied.  The  case 
tumecl  upon  the  question  of  title.  The  plain- 
tiff put  In  evidence  a  tax  deed  from  the 
register  of  lands  to  Joel  D.  Lewis,  dated  in 
December,  186S.  The  court  held  this  deed 
to  be  void  as  a  conveyance,  but  good  as 
otdor  of  title,  so  the  plaintiff's  titie  depends 
upcm  the  question  whether  he  and  those  un- 
der whom  he  claims  have  acquired  title  by 
10  years'  adverse  possession.  The  renl  ques- 
tloa  in  the  case  Is  wlietber  the  demurrer  to 
the  plaintiff's  evidence  should  have  l>een 
sustained.  As  the  demurrer  was  intei-posed 
and  overruled  at  the  dose  of  plaintiff's  evi- 
dence, and  the  defendants  thweafter  intro- 
duced tbelr  evidestoek  we  must  ccmsider  the 
demurrer  in  the  llglit  of  all  tlte  evidence  in 
ttie  case.  Besides  the  deed  before  mmtioned, 
the  plaintiff  put  in  evidence  the  following 
deeds,  which  are  in  due  form,  and  properly 
described  the  land:  Joel  Lewis  to  John 
Kerr,  dated  August  2,  1868;  John  Kerr  to 
John  Long,  dated  October  B,  1866;  J<din  Long 
to  Joseph  Raney,  dated  January  12,  1ST7; 
Joseph  Raney  to  James  McAllister,  dated 
Februairy  10,  18T»;  James  McAllister  to  Jo- 
seph Haney,  dated  February  6,  1880;  Joseph 
Haney  to  Frank  Baney,  dated  23d  March, 
1882;  Frank  Raney  to  Anthony  Zeitinger, 
dated  Januai?  18,  1883;  and  Anthony  Zeit- 
inger to  Antbcmy  F.  Zeitinger,  the  plaintiff, 
dated  12th  Deeeml>er,  1887.  Joseph  Long, 
who  received  the  deed  from  Kerr,  dated  Bth 
October,  1869,  testified  that  be  moved  upon 
the  land  in  tliat  year,  cleared  seven  or  eight 
acres,  built  a  cabin,  and  lived  there  six  or 
seven  yewrs,  and  then  sold  to  Joseph  Kaney. 
This  deed,  it  will  be  seal,  bears  date  Jan- 
ua»7  12,  1877.  Joseph  Raney  conveyed  to 
James  McAllister  in  February,  1879.  Mc- 
Allister says  he  was  in  poesesaioa  of  the 
land;  that  ke  ftMmd  his  title  was  not  good, 
and  ke  ccnvejed  the  land  back  to  Joseph 
Raney.  This  deed,  it  will  be  seen,  bears 
date  in  February,  1880.  Frank  Raney  tf.stl- 
fled  that  he  worked  an  iron  mine  on  the  land 
about  1882  w  1883,  while  his  tjirotlicr  Joseph 
owned  it;  that  his  brother  then  had  a  tcniiiit 
on  the  land  by  the  name  of  Mrs.  6oodl>rca<i, 
and  that  seven  or  eight  acres  were  cleared. 
A  small  caMtt,  a  amaU  b:tru,  and  beai-iu,^ 
peiich  trees  then  sto<xl  on  'he  dearpd  uart. 
Otlier  evidence  shows  that  tliis  tenant  was 
on  the  land  under  Joseph  Raney  in  1880L  It 
does  not  appear  that  the  land,  «r  any  part 
of  it,  has  ever  been  inclosed  by  a  fence  of 
any  kind.  The  plaintiff,  to  make  out  10 
years  of  coutlnnous  adverse  possession,  miist 
l>egin  with  the  posseeslim  of  Long  in  ISti!), 
for  there  is  no  claim  of  10  years'  adverse 
possession  since  1880.  There  is  no  evidence 
of  nctual  possession  from  the  time  Long  con- 
veyed to  Joscpli  Uaney.  in  January,  1877, 
to  tlie  time  the  latter  conveyed  to  McAllister, 
in  February,  1879.     It  is  shown  that  Joseph 


Itaucy  never  livoil  upon  the  land,  and  tlioe 
is  no  evidence  sliowing  or  tending  to  sbuT 
that  he  made  any  use  of  it  during  t!ttt 
period  of  two  years;  indeed,  we  fl&d  no  tv- 
idence  ot  possession  by  any  one  dnrici;  ttiat 
time.  This  break  of  two  years  in  tbe  pn«- 
«essio&  is  not  aided  by  tbe  testimony  pn,- 
duced  by  the  defendants,  fin:  their  witwwa 
are  positive  thnt  there  was  a  period  of  two 
or  three  years  during  which  the  land  was  la 
the  poBsessicm  of  no  one.  On  the  evidenoe  pre- 
served by  tills  record  the  demurrer  thereto 
should  have  been  sustained.  Tlie  Judgment 
is  reversed,  and  tbe  cause  remanded.  All 
concur. 


STATK  V.  LORD. 

(Supreme  Court  of  Missouri,   DiviaioB  No.  2. 

Nov.  9,  1«93.) 

IVSICTMENT— FhXSBNTI  KG — RECORD. 

Rev.  St  1889,  S  4002.  provides  that  i>- 
dtctmeuts  by  a  grand  inry  "shsll  be  presented 
by  tbeir  foreman,  in  their  presence,  to  the 
court,  and  shall  be  there  filed  and  remain  u 
records  of  each  court"  Section  4009  providct 
that,  unless  defendant  is  in  custody  or  oo  bail. 
the  indictment  shall  not  l)e  oi>en  to  inspection, 
"nor  shall  it  be  docketed  or  entered  upon  tl» 
minutes  or  records  of  the  court  until  the  dr- 
fendant  therein  shall  inre  been  arrested." 
Held,  that  where  an  indictment  is  signed  iiy  tiw 
prosecuting  attorney,  and  is  indorsed  "a  true 
hill,"  and  "filed"  (with  date  of  fiKng)  by  tiie 
foreman  of  the  grand  jury  and  the  clerk  of  the 
coDrt,  I'espectively,  bat  no  lacofi  entry  is  made 
that  defendant  was  in  custody  or  on  bail,  there 
is  a  sufllcient  record  that  tbe  indictment  wis 
dnly  returned  and  presented  hi  open  court, 
though  the  clerk  made  no  seiwrate  minutes  of 
tlie  filing. 

Appeal  from  circuit  court,  Douglas  county; 
"W.  N.  Evans,  Judge. 

Jake  Ixird  was  convicted  of  grand  larcoiy, 
and  appeals.    Afflrmed. 

A.  H.  livingston  and  W.  A.  Lave,  far  *9- 
pellant.  R.  F.  Walker,  Atty.  Gen.,  for  the 
State. 

GANTT,  P.  J.  At  tlie  October  term,  1891, 
of  tbe  Oxnrii  circuit  court  an  indictment 
was  filed  against  the  defendant  and  one 
Whltaker  for  grand  larceny,  (tally  signed  by 
tlie  prosecuting  attorney,  and  {nd(x«ed  by 
the  foreman  of  the  grand  jury  which  had 
theretofore  been  duly  Impaneled,  charged, 
and  sworn.  During  Uie  same  term  Hie  lee- 
ord  shows  that  defendant  came  into  court, 
and  entered  into  a  recognizance,  reciting  flie 
finding  of  tlds  indictment,  and  hia  undertalL- 
Ing  to  appear  and  answer  to  the  same.  Upon 
his  applicatioa  a  severance  was  gntnted  hhn 
frMn  Stimud  Whltaker,  who  was  iokiOr  !■>- 
dieted  in  the  same  indictmMit  On  his  ap- 
plication, a  change  of  venue  was  awaarde<l 
him  to  Douglas  county.  In  the  circuit  court 
of  Douglas  count?  he  was  arraigned  on  the 
duly-certified  copy  of  this  indfctinent,  entered 
his  plea  of  "not  guilty,"  was  tried,  CMtvicted 
of  grand  larceny,  and  seutencvd  to  tbe  peai- 
tentlary  for  two  years.    He  tiU'd  a  motion 
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.In  arrest,  whldi  beint;  oTemiled,  he  appealed 
to  Uiis  aiiirt. 

The  only  assignment  of  error  in  this  coort 
is  the  overruling  oC  liis  motion  in  arrest, 
llie  only  point  made  by  his  coimstd  is  that 
there  1b  no  record  showing  that  tlie  grand 
Jury  oif  Oaark  oounty  erer  returned  the  indict- 
ment into  open  court  nnd  presented  the  bill. 
S4.>cUon  4002,  B«t.  St.  188h,  provides  that 
"indictments  found  and  presentmentB  made 
-by  a  graod  jury  shall  be  presented  by  their 
foreman.  In  their  presence,  to  the  court  and 
shall  be  there  filed  and  remain  as  records 
■of  Boch  court."  Section  4099  provides  that 
"when  any  indictment  shall  be  found  against 
any  person,  not  being  in  actual  confinement, 
or  hdd  by  reoognlsonce  to  answer  thereto, 
«uch  indictment  siiall  not  be  opea  to  the 
Inspection  of  any  person  except  the  Judge 
and  deck  of  the  court  and  tlie  prosecuting 
attorney;  nor  shall  it  be  dodceted  or  enter- 
ed npcm  the  minutes  or  records  of  the  court 
until  the  defoidant  therein  shall  be  arrested." 
Xt  is  true  that  the  transcript  from  tlie  Ozark 
circuit  court  contains  no  separate  minute  of 
the  filing  of  the  indictment  in  open  court  on 
tlie  mionte  book,  nor  does  the  record  any- 
where diaeloee  whether  the  defendant  or  ids 
<x>defeQdant,  Whitaker,  were  either  in  cus- 
tody or  on  bail  at  the  time.  If  they  were  not. 
It  would  have  lieen  a  vLiriation  of  the  law 
for  the  deck  to  have  made  an  entry  on  his 
record  on  the  day  tt  was  returned.  State  r. 
CoBson,  12  Mo.  406.  It  was  the  cleric's  duty 
to  file  it,  and  when  so  filed  it  became  Ipso 
facto  a  part  ot  the  record  of  the  court  State 
T.  Omte,  68  Mtt.  22;  State  v.  COaik,  18  Mo. 
-432;  Stewart  r.  State,  24  Ind.  142;  Mose  v. 
States  3D  Ala.  421.  This  indictment  in  its 
'Caption  shows  it  wns  "in  the  Ozark  dr- 
cult  court  at  its  October  term,  1881."  It 
Is  signed  by  the  prosecuting  attorney  of 
that  county,  and  indorsed  by  James  A. 
Harley,  the  foreman  of  the  grand  Jury 
appointed  at  that  term  of  court,  as  "a 
trtie  bill."  On  the  back  of  the  indictment 
are  these  Indorsements:  "State  of  Missouri. 
Jake  Lord  and  Somnel  Whitaicer.  Indict- 
ment Charged  with  Gnutd  Larceny.  Filed 
October  13,  1801.  Guy  T.  Harrison,  Clerk. 
By  Itobert  Q.  GUliland,  D.  G."  The  names 
of  Uie  witnesses  were  then  indorsed.  Under 
these  drcnmstances.  we  think  It  sufflcieutly 
appears  that  the  Indictment  was  returned  by 
the  grand  Jury  Into  the  circuit  court  of  Osark 
county.  State  T.  Melnhart,  73  Mo.  502;  State 
T.  Orate,  68  Mo.  22;  State  v.  PiUs,  58  Mo. 
556;  SUte  V.  Weaver,  (N.  C.)  10  S.  E.  Rep. 
488;  Stewart  v.  State^  24  Ind.  142;  State 
T.  Bordeaux,  93  N.  C.  560;  State  v.  Gainus, 
-86  N.  G.  632;  ^ose  v.  State,  35  Ala.  421.  The 
indictment  Itself  being  a  part  of  the  record 
pi-oper,  and  always  on  file,  certainly,  when  it 
Is  antlieiitlcated,  as  in  this  case,  by  the  genu- 
ine signatures  and  indorsements  of  the  prose- 
cuting «ttoiii«y,  foreman  of  the  grand  Jury, 
nnd  the  drcult  derk.  there  can  be  no  quei^ 
tion,  in  our  opinion,  but  that  the  prima  fnoie 


presumption  is  tlmt  it  was  lodged  In  that 
court  in  t3ie  manner  and  by  the  means  pre- 
scribed by  law.  'Whatever  view  has  Ijeen 
taken  of  this  (juestion  in  other  Jurisdictions, 
we  think  It  is  fair  to  presume  in  the  first 
Instance  that  a  public  officer  of  the  respon- 
sibility of  a  circuit  derk  would  not  file  In 
his  office  and  Indorse  a  paper  as  an  indict- 
ment for  fdony  against  any  dtizca  unless 
the  grand  Jury  had  so  returned  it;  in  other 
words,  would  not  be  guilty  of  a  fraud  so 
easily  detected.  This  presumption  In  favor 
of  the  correctness  of  official  conduct  is  well 
eetabliahrid.  The  indictment  being  on  file, 
with  the  date  of  its  lndorsenM>nt,  tlie  at- 
testation at  the  prosecuting  attorney  and  fore- 
man of  the  grand  Jury  constituted  tt  a  part 
of  tiie  record  by  the  terms  of  the  stat\ite, 
ftom  wliich  the  derk  could  have  certified  the 
filing  as  well  as  If  he  had  made  the  minute 
thereof  on  the  record,  as  Is  invariably  done 
from  the  filing  of  n  petition  ia  a  civil  case. 
It  would  Itave  heen  perfectly  competent  for 
the  drcult  court  of  Douglas  county  to  have 
granted  a  certiorari  or  nde  on  the  drcult 
derk  of  Osark  county  to  exambie  his  record, 
and  supply  the  record,  U  in  fhct  such  a  rec- 
ord existed,  but  had,  by  oversight,  been  omit- 
ted in  certifying  tlie  cause  oa  change  of 
venue.  But,  as  there  was  suffldent  in  the 
record  to  show  the  return  of  the  indictment, 
and  no  other  error  l)elng  sugi^ested  or  appear- 
ing, the  Judgment  is  affirmed.    All  concur. 


STATfi  V.  XuCiJM. 

(Supreme  Court  of  Misssuri,  Division  No.  2. 

Nov.  9.  1883.) 

TUtb— Asum.*— EVTOEDOS— iMtraoonoMs. 

1.  The  defease  «aBnot  show  what  prosecu- 
trix said  to  a  doctor,  examining  hoe  a  week 
afterwards,  a»  to  bow  the  aasaalt  occurred. 

2.  When  the  court  has  postalated  that  the 
offense  must  have  been  done  fordbly,  and 
against  the  will  of  prosecutrix,  it  is  no  error 
to  refuse  charges  requiring  it  to  have  iteen  doue 
by  force  and  against  her  will,  ndtwithstaoding 
her  resistance,  and  to  gratify  defendant's  pasr 
rions,  at  all  events,  notwithstanding  said  re- 
sistance. 

3.  A  verdict  finding  defendant  guilty  of  an 
"assault  to  commit  rape"  ia  «utGeieot. 

Appeal  from  drcult  court,  Jasper  county; 
W.  M.  Robinson,  Judge. 

Chris.  Yocum,  convicted  of  an  assault  with 
intent  to  commit  rape,  appeals.    Affirmed. 

J.  W.  McAntta'e,  for  appelkmt.  R.  F. 
Walker,  Atty.  Gen.,  for  tho  State. 

GANTT,  P.  J.  At  the  September  term, 
1802,  of  the  .Tasper  drcult  court,  an  Indict- 
ment containing  two  counts  was  returned  by 
the  grand  Juiy,— the  first,  charging  the  de- 
fendant with  rape  upon  Nancy  Roten;  the 
second,  with  an  assaidt  with  an  intent  to 
rape  her,— <«  the  Aigfat  of  the  4th  of  August, 
1802.  Defendant  was  duly  arraigned  and 
eutered  his  pi»>n  of  not  gulltj-.  The  cause 
was  tried  at  Joplln,  at  the  December  tei'm. 
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1892,  and  tbe  following  verdict  rendered  by 
the  jury:  "We,  the  jury,  find  the  defend- 
ant, Chris.  Yocum,  Kiiilty  of  an  assault  to 
commit  rape,  and  assess  the  penalty  at  three 
years  In  the  penitentiary.  Henry  J.  Black- 
well,  Foreman."  A  motion  for  a  new  trial, 
assigninK  various  grounds,  was  filed  in  due 
time,  and  overruled.  The  errors  assigned  In 
this  court  relate  to  tbe  exclusion  of  evidence, 
and  the  giving  and.  refusing  of  Instructions, 
nil  of  which  will  appear  in  the  order  of  tbe 
defendant's  brief. 

1.  The  defendant  complains  tbat  the  cir- 
cuit court  refused  to  permit  Dr.  Swartz  to 
state  what  the  prosecutrix  said  to  her  about 
a  week  after  the  rape  was  attempted.  Tbe 
question  was,  "State  if  the  girl  told  yon  any- 
thing about  her  condition,  and  what  declaxa- 
tlon  she  made  to  you?"     Upon  the  objeo- 

*  tlon  of  tbe  prosecuting  attorney,  the  court 
said,  "Tou  may  examine  ber  as  to  what  she 
said  about  her  organs  at  the  time,— what 
complaint  she  made,— but  nothing  as  to  how 
It  occurred."  To  which  counsel  for  defend- 
ant excepted,  and  said:  "We  propose  to 
prove  by  this  witness  that,  at  tbe  time  she 
made  the  examination  of  tbe  prosecuting 
witness,  [about  one  week  after  the  alleged 
attempt,]  she  made  a  statement  as  to  how 
this  occurred,  at  tbe  time  she  claims  to  have 
been  raped."  The  court  thereupon  ruled 
that  anything  tbe  girl  may  have  said,  nt  that 
time,  as  to  how  It  happened,  was  incompe- 
tent, and  defendant  excepted.  It  will  be  ob- 
served that  this  question  in  no  way  re- 
ferred to  the  statement  made  by  the  prose- 
cutrix, constituting  a  part  of  the  res  gestae, 
nor  was  it  asked  by  way  of  impeachment, 
a  proper  foundation  having  been  laid.  As 
tbe  prosecutrix  was  not  a  party  to  the  rec- 
ord, her  statements,  except  as  a  part  ot  the 
res  gestae,  or  by  way  of  Impeachment,  were 
wholly  Inadmissible  against  the  state.  State 
T.  Noeninger,  108  Mo.  168,  18  S.  W.  Rep. 
990;    McMlllen  v.  State,  13  Mo.  30. 

2.  The  court,  of  its  own  motion,  gave  these 
Instructions: '  "If  you  do  not  believe  from 
tbe  evidence  that  defendant  carnally  knew 
Nancy  Roten,  and  committed  rai>e,  as  set 
forth  and  defined  in  instruction  numbered 
one,  and  you  do  believe  from  the  evidence 
that  the  defendant,  at  the  time  and  place 
mentioned  In  said  instruction,  attempted,  for- 
cibly, and  against  the  will  of  said  Nancy  Ro- 
ten, to  commit  a  rape  upon  her,  by  carnally 
knowing  her,  and  in  such  attempt  took,  hold 
of  her,  and  .did  any  act  towards  the  commis- 
sion of  such  offense,  but  failed  In  the  per- 
petration thereof,  you  should  find  defend- 
ant guilty  of  attempt  to  rape,  and  assess  his 
punishment  at  imprisonment  In  the  peniten- 
tiary for  any  term  not  less  than  two  years, 
and  not  exceeding  fifteen  years."  "Although 
you  may  believe  from  the  evidence  that  de- 
fendant to<A  h(M  of  the  prosecuting  wit- 
ness, and  that  they  bad  a  wrestle  or  a  scuf- 
fle, unless  it  was  done  with  Intent  to  have 
carnal  knowledge  of  ber  by  force  and  against 


ber  will,  you  will  find  him  not  gaSftj  of  an 
assault  to  commit  riq>e."  The  defendant 
complains  of  these  as  errMieoos  and  mis- 
leading. He  asked  the  coiu-t  to  give,  sub- 
stantially, the  same  Instructions,  except  that 
!n  one  he  added  to  tbe  words,  "by  torot 
and  against  ber  will,"  tbe  additional  danae, 
"notwithstanding  the  resistance  of  tbe  prose- 
cuting witness,"  and,  in  tbe  other,  tbe  ex- 
pression, "and  to  gratify  bis  passkiii,  at  all 
events,  notwithstanding  the  resistance  ot 
prosecuting  witness."  Tlie  eourfs  Instruc- 
tions were  clear  and  ample.  The  omitted 
Clauses  were  mere  tautology,  and  wa«  tai- 
cluded  In  the  Instructions  of  flie  court; 
hence,  no  error  was  committed  In  refaOng 
them.  Tbe  court  gave  full  and  fair  instruc- 
tions on  tbe  presumption  of  Innocence,  and 
reasonable  doubt. 

The  verdict  Is  criticised  as  Indefinite  and 
uncertain  because  It  fftlls  to  use  the  words, 
assault  "with  intent"  to  commit  rape,  and 
merely  states  that  they  find  htm  guilty  of 
an  "assault  to  commit  rape."  Tbe  verdict 
is  sufficient. 

There  was  ample  and  convincing  evidence 
to  satisfy  the  jury  that  an  assault  with  intent 
to  commit  rape  was  made  by  defendant  at 
the  time  charged;  tbat  he  was  only  prevail- 
ed by  the  extreme  resistance  of  the  girl,  and 
ber  screams,  which  were  heard  by  witnesses. 
Upon  her  arrival  at  home,  she  Immediatd.r 
informed  h»  mother  of  tbe  assault,  and  ber 
story  was  also  corroborated  by  tbe  oondttfcm 
of  her  dothlng,  which  was  soiled,  torn  loose, 
and  unfastened,  and  by  a  bruise  over  bo- 
eye.  Defendant  also  confessed  to  Qie  officer 
that  he  failed  only  because  "she  kicked 
around  so^  over  the  ground,"  and  that  "be 
stopped  ber  screams  by  putting  bis  band 
over  ber  month."  Tbe  judgment  is  affirmed. 
All  coDcor. 


STATE  V.  LIVINGSTON  et  aL 

(Supreme  Court  of  Missouri,  Divinon  No.  2. 
Nov.  9,  1893.) 

RbOOOKIZAXOB— LlABILITT  OP  SUBXTIBS. 

The  sureties  on  a  recognizance  for  tlie 
appearance  of  defendant  in  a  criminal  case  ai* 
not  relieved  from  liability  either  by  tbe  insuffi- 
ciency of  the  indictment,  or  becanse  of  a  va- 
riance, as  to  the  description  of  the  offense,  be- 
tween the  indictment  and  the  scire  facias  is- 
sued on  the  failure  of  defendant  to  appear. 

Appeal  from  circuit  court,  Texas  county;  ). 
P.  Hale,  Judge. 

Sch-e  f aqlas  on  a  f wfelted  reoognlsanoe  by 
the  state  of  Missouri  against  A.  H.  Uving- 
ston  and  J.  M.  LIvesay,  as  suratieB  of  me 
Perry  Coffey,  who  was  Indicted  for  obtaining 
goods  under  false  pretenses.  A  demurrer 
was  sustabied,  and  the  state  appeala.  Re- 
versed. 

R.  F.  Walker,  Atty.  Oen.,  for  tte  Slater 
Livingston,  Oreen  &  Oalloway,  tor  raspood- 

ents. 


Digitized  by 


Google 


Mo.) 


STATE  V.  CAMERON. 


767 


SHERWOOD,  J.  One  Pen-y  Coffey  was 
indicted  under  the  pat^it  form  for  obtaining 
Crom  J.  H.  TV'UUiinis  and  J.  P.  WUliams 
goods,  uierebandisc,  and  personal  property 
of  the  value  of  $300.15,  of  the  personal  goods 
and  chattels  of  said  J.  H.  Williams  and  J. 
P.  Williams,  by  use  and  by  means  of  false 
and  fraudulent  representations  and  state- 
ments, etc.  Coffey  entered  into  recogni- 
zance with  defendants  as  sureties,  condi- 
tioned that  Coffey  should  appear  before  the 
EoweU  circuit  court,  etc.,  and  not  depart  the 
court  without  leave,  eta,  and,  should  said 
cause  be  not  thai  determined,  "to  appear 
from  time  to  time,  and  from  term  to  term, 
until  said  cause  be  disposed  of."  At  the  Oc- 
tober term,  1889,  Coffey  having  failed  to  ap- 
pear, a  ftHTfeiture  was  taken,  and  scL  fa.  is- 
sued. The  judge  of  the  Howell  circuit  court 
having  been  of  counsel,  the  cause  was  trans- 
ferred to  the  Texas  circuit  court.  The  de- 
fendant sureties  demurred  to  the  record  on 
the  ground  that  the  indictment  was  fatally 
defective  and  charged  no  offense,  etc.;  that 
there  was  a  variance  and  repugnance  be- 
tween the  scL  fa.  and  the  recognisance,  the 
former  charging  the  obtaining  goods  under 
false  pretenses,  and  the  latter  charging  that 
money  was  obtained  under  false  pretenses. 
The  court  held  the  demiurer  well  taken,  and 
the  defendant  sureties  were  adjudged  to  go 
without  day,  etc. 

This  action  of  ttie  trial  court  was  errone- 
ous. The  indictment  was  undoubtedly  bad, 
both  in  fbrm  and  substance,  since  It  did  not 
Inform,  and  had  no  tendency  to  inform,  the 
accused  of  the  nature  and  cause  of  the  ac- 
cuaatiiHi  against  him,  and  thus  violated  sec- 
tion 22  of  our  Mil  of  rights,  to  say  nothing 
of  common  fairness.  State  v.  Fleming,  (Mo. 
Sap.)  22  S.  W.  Rep.  1024.  But,  notwith- 
standing the  insuffid^icy  of  the  indictment, 
snoh  Insufficiency  constitutes  no  ground 
whatever  for  failure  to  comply  with  the  con- 
ditions of  the  recognizance.  State  v.  Poston, 
63  Mo.  521;  State  v.  Mlllsaps,  69  Mo.  368. 
Tbe  same  may  be  said  of  any  variance  be- 
tween the  sd.  fa.  and  indictment.  The  very 
object  of  the  recognizance  being  taken  as  it 
was,  was  to  insure  the  continued  attendance 
of  the  accused,  notwithstanding  the  indict- 
ment might  be  adjudged  insufficient  Au- 
thorities last  dted.  Therefore,  judgment  re- 
versed, and  cause  remanded.    All  concur. 


STATE  V.  CAMERON. 

(Supreme  Court  of  Missouri,   Diviston  No.  2. 
Not.  0.  1893.) 

False  Pbetkns's— Scfpiciesct  of  Ikdiotmbst. 
An  iudictment  for  false  pretenses  diar- 
ged  that  defendant  and  his  codefendants  rep-  i 
resented  themselves  as  agents  for  a  lightning-  ' 
rod  company,  and  desired  to  contract  with  one  ' 
It.  to  rod  his  honse,  agreeing  to  give  him  100  ' 
fwt  of  rod,  and  to  charge  him  only  for  their  I 
labor  and  the  excess  over  100  feet,  and  nssur-  ■ 


ing  him  that  it  would  not  amount  to  more  than 
$5;  and  that  he  was  induced  to  s^  a  contract 
by  which  he  was  obligated  to  pay  $195  for  rod- 
ding  his  house,  instead  of  $5.  Held,  that  the 
indictment  was  insufficient  to  support  a  convic- 
tion, especially  where  it  appeared  that  B.  paid 
defendant  the  $195  without  protest 

Appeal  from  circuit  court,  Montgomery 
county;  B.  M.  Hughes,  Judge. 

A.  Q.  Cameron  was  convicted  of  obtaining 
money  by  false  pretenses,  and  he  appeals. 
Reversed. 

W.  S.  Pope  and  Creech  &  Martin,  for  ap- 
pellant   B.  P.  Walker,  Atty.  Oen.,  for  the 

State. 

GANTT,  P.  J.  The  count  In  the  indictment 
on  which  defendant  was  convicted  is  as  fol- 
lows: "The  grand  jurors  for  the  state  of 
Missouri,  duly  impaneled,  charged  and  sworn 
to  Inquire  within  and  for  the  body  of  the 
county  of  Lincoln,  and  state  of  Missouri, 
upon  their  oath  do  charge  and  present  that 
on  or  about  the  24th  day  of  April,  A.  D. 
1S91,  at  the  county  of  Lincoln,  and  state 
of  MiKouri,  A.  Q.  Cameron,  O.  A.  Meeks,  and 
F.  J.  Web,  being  then  and  there  in  an  un- 
lawful ormspiracy,  combination,  confedera- 
tion, and  .igreement  among  themselves,  with 
the  intent  to  cheat  and  defraud  Hansford 
Richards  of  his  money  and  property,  did  then 
and  there,  in  tlie  prosecution  and  further- 
ance of  said  unlawful  conspiracy,  oonfedera- 
tiop,  combination,  and  agreement,  fdonloudy 
and  designedly,  with  the  intent  to  cheat  and 
defraud  said  Hansford  Richards,  fals»ly  pre- 
tended to  the  said  Hansford  Richards  that 
they,  the  said  A.  Q.  CamereJta,  C.  A.  Meeks, 
.ind  F.  J.  Web,  were  in  the  neighborhood  of 
the  said  Hansfwd  Richards  representing  a 
certain  lightning-rod  company  to  these 
grand  jurors  unknown,  and  that,  for  the 
purpose  of  advertising  in  his,  the  said  Hans- 
ford Richards',  neighborhood,  they,  the  said 
A.  Q.  Cameron,  C.  A  Meeks,  and  F.  J.  Web, 
could  and  would  give  the  said  Hansford 
Rlch.-irds  a  great  bargain,  if  he,  the  said 
Hansford  Richards,  would  allow  them,  the 
said  A.  Q.  Cameron,  C.  A.  Meeks,  and  F.  J. 
Web,  to  put  lightning  rods  on  his,  the  said 
Hansford  Richards',  dwelling  house,  saying 
that  they  wo^ild  give  the  said  Hansford 
Richards  one  hundred  feet  of  rod,  free  and 
without  cliai'ge,  as  a  special  inducement  for 
him,  the  said  Hansford  Richards,  to  allow 
them,  the  said  A.  Q.  Cameron,  C.  A.  Meeks, 
and  F.  J.  Web,  the  privilege  of  roddlng  his, 
the  said  Hansford  Richards',  dwelling  house; 
that  the  said  A.  Q.  Cameron,  C.  A.  Meeks, 
and  F.  J.  Wob  then  and  there  cautioned  the 
said  Hansford  Richards  to  say  nothing  to  his 
neighbors  .about  the  special  and  exceptiomil 
bargain  they,  the  said  A.  Q.  Cameron,  C.  A. 
Meeks,  and  F.  J.  Web,  had  given  him;  that 
tliey  could  only  afford  to  do  this  with  him, 
the  said  Hansford  Ilichai'ds,  on  account  of 
its  being  sucli  a  good  and  successful  means 
of  adrertisement  to  the  people  of  the  said 
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Hansford  Richards*  nelghborhuod;  and  for 
lite  further  consideration  the  siiid  H.insford 
Itichards  was  to  allow  them,  tlie  said  A.  Q. 
Cameron,  C.  A.  Meeks,  and  F.  J.  Web,  to 
bring  the  said  Hansford  Rlcbnrde'  neighbors, 
nud  such  other  persons  as  they  pleased,  to* 
his  bouse,  BO  that  his  neighbors  and  other 
persons  could  examine  tlie  lightning  Vods  and 
their  worlf,  and  satlsC}'  themselves  as  to  the 
kind  of  material  and  class  of  work  the  said 
A.  Q.  Cameron,  C.  A.  Meelca,  and  F.  J.  Web 
did,  telling  the  said  Hansford  Richards  that 
they  were  only  going  to  charge  him  for  the 
stcfual  cost  of  the  lnlM)r  required  iu  putting 
the  llgbtning  rod  on  bis  said  dwelling  house, 
nud  for  the  few  feet  extra  of  rod  that  It 
Ttiigbt  take  over  and  above  the  said  one  iam- 
dred  feet  of  lightning  rod  they  had  given 
him  without  cost  as  afbresald,  and  that  the 
estlre  expense,  ladading  all  charges  for 
lightning  rods  and  labor,  should  not  cost 
the  said  Hansfiord  Richards  more  than  five 
<1oUnrB  in  any  event;  and  that  tlie  snid  Hans- 
ford Richards,  b^eving  the  said  false  pre- 
tenses and  fraudulent  representaUons  ^ 
ntnde  as  aforesaid  to  be  true,  and  being  de- 
t'ehed  thereby,  was  indveed,  by  reason  there- 
of, to  sign  a  contract  which  the  said  A.  Q. 
Ciimoron,  C.  A.  Meeks,  and  P.  J.  Web,  then 
jind  there  feloniously  and  designedly,  with 
the  intent  to  cbeat  and  defraud  liim,  the 
ssiid  Hansford  Kidiards,  did  falsely  pretend 
nml  represent  t»  said  Hansford  Ridianls  that 
his  putting  hla  signature  to  the  said  writ- 
ten contract  was  to  obligate  the  said  n.iBS- 
ford  Ktduirds  for  the  payment  of  the  said 
sum  of  fire  dollars,  and  only 'the  stiid  sum 
of  five  dollars,  whereas,  in  truth  and  in  fact, 
the  said  A.  Q.  Cameron,  G.  A.  Meeks,  and 
F.  J.  Web  were  not  representing  any  llsht- 
Hing'-rod  company,  and  as  a  matter  of  fact 
and  trath  they  did  not  rod  the  said  H.ins- 
ford RicJiardB'  dwelling  hoose  as  a  means 
of  advertisement  In  said  Hansford  Richards' 
neighborhood  or  commnnlty,  as  aforesaid, 
and  the  said  Hansford  Richards'  putting  his 
mHA  signatnre  to  said  written  contract  did  not 
obligate  him  to  pay  tbe  sum  of  five  dollars 
and  na>  more,  bat,  to  tbe  contrarj',  tbe  put- 
ting of  this,  the  said  Hansford  Richards', 
Kignature  to  the  said  written  contract  as 
aforesaid,  then  and  there  obli>;nted  and 
bonnd  blm,  the  said  Hansford  Richards,  for 
The  payment  of  one  hundred  and  nlnoty-flve 
<loIlar8  of  fbe  United  States,  and  of  the  value 
<»f  one  hundred  and  ninety-flve  dollars,  and 
of  the  goods  and  chattels  of  the  said  Hans- 
tori  Richards;  and  that  the  said  A.  Q.  C.nm- 
«*ron,  C.  A.  Meeks,  and  P.  J.  Web,  by  means 
of  the  false  pretense  and  fraudulent  repre- 
sentations so  made  to  the  said  Hansford 
Richards,  as  aforesaid,  imlawfully,  felonious- 
ly, and  designedly  did  then  and  there  obtain 
of  and  from  the  sold  Hansford  Richards  the 
Maid  sum  of  one  hundred  and  ninety-five  Aoi- 
Ixra,  lawful  money  of  the  United  States,  of 
the  value  of  one  hundred  and  ninety-five 
dollars,   of  the  gooQs  and  chattels  of  the 


said  Hansford  Richards,  and  that  the  said 
A.  Q.  Cameron,  C.  A.  Meeks,  and  P.  J.  Web 
then  and  there  w^  knew  that  the  said  false 
pretenses  and  fraudulent  r^resentatlons  so 
made  as  aforesaid   were  false  and  untrue, 
against  the  peace  and  dignity  of  the  state." 
The  indictment  was  filed  September  2*,  189t 
and   a  change  of  venue  granted   to  Moot- 
gomery  county.     The  defendants   Cameron 
and  Meeks  filed  a  motion  to  qmisb.  for  tbe 
reasons,  among  others,  that  the  said  count 
of  said  Indictment  does  not  charge  the  saM 
defendants  with  any  offense  against  the  laws 
of  the  state  of  Missouri,  because  said  count 
in  said  Indictment  does  not  charge  that  tb^ 
money  obtained  was   obtained  by  false  and 
fraudulent  representations,  because  there  is  n'> 
connection  with  the  payment  of  the  money  by 
BUmsford  Rldiards  and  the  false  aud  fraud- 
ulent reiM'esentatlons   made  by   defendauis 
charged  In  said  count.    Tbe  motion  to  qusMii 
was  ovoTuled  and  defendant  duly  excepted. 
Stripped  of  all  immatotal  averments,  tbe 
charge  in  this  indictmeut  is  simply  tliat  the 
defendamt  and  his  codefendants  represeated 
themselves  as  agents  for  a  lightning-rod  com- 
pany, and  desired  to  contract  with  the  proe- 
ocuting  witness,  Richards,  to  rod  his  house, 
agreeing  to  give  him  100  feet  of  rod,  and  to 
duu-ge  him  only  for  theh-  labor  and  the  ex- 
cess over  the  100  feet,  and  assuring  blm  that 
It  would  not  amount  to  more  tlian  $3.    It  ie 
then  averred  tlia:t  he  was  induced  to  sign  a 
contract  by  which  he  was  obligated  to  pay 
fiSS  tor  rodding  his  bouse,  instead  of  tS 
only.    The  oontract  is  nowhere  set  oat,  bnt 
it  Is  alleged  It  was  in  wilting.    There  Is  no 
averment  that  Richards  eonld  not,  or  did  Mt 
read  the  contract,  nor  is  there  any  avenueat 
at  any  fraudulent  trick  or  device  by  which 
he  was  prevented  trova  reading  the  contract 
before  be  signed  it     It  is  not  pretended 
that  defendant  tailed  to  do  the  work.    Oa 
the  comtrary,   Rlcl^axds  says,   wtaen  it  was 
fliUshed,  defendant  produced  the  contract  » 
tlmnted  the   woric,  and  found   It  ciuae  to 
$195.  and   he  paid   him   the   cash   therefW 
without  prQtest.    It  is  charged  that  the  prem- 
ise of  defendant  was  ttaa.t  the  extra  wort 
over  the  100  feet  should  not  cKoeed  $6,  and 
yet  when  the  written  contract  was  preaeated 
to  Uichards  to  sign,  by  which  he  was  ob- 
lignted  to  pay  $195  for  the  work,  n»  reasoo 
is  given  for  bis  signing  it    It  is  not  averred 
that  he  was  so  ignorant  he  could  not  read 
the  writing,  or  that  he  was  blind,  or  that  be 
was  shown  one  paper,  and  by  a  trick  induced 
to  sign  another.    The  slightest  att<>utiott  on 
his  part  to  the  ordinary  methods  of  trans- 
acting business,  especially  between  su-angerit 
would  have  enabled  him  at  once  to  discover 
the  contract  called  for  more  than  he  \»i 
agreed  to  pay,  and  he  could  have  dt-cllned  to 
sign  it,  but,  more  than  this,  wUeu  ciiUed  oa 
to  pay,  if  the  contract  had  1>een  fraudulently 
procured,  he  could  have  retained  ids  moner 
In  his  pocket;  but  with  a  full  knowleilge  that 
the  defondaut  claiinvd  the  contract  called  f'* 


Digitized  by 


Google 


Uo.) 


STATE  e.  EICHARDSOK. 


769 


the  $19S,  and  wltli  no  ooncealmeat  on  de- 
fendanfB  part  of  this  dalm,  be  paid  that 
amount.  It  la  not  tbe  policy  ot  the  law  to 
iranlsh  u  a  crime  the  nuUdng  of  every  fool- 
ish or  ill-considered  agreement  If  it  is,  the 
Jails  and  prisons  mast  be  greatly  enlarged. 
*'Where  the  pretense  Is  absurd  or  Irrational, 
or  such  as  the  party  injured  had  at  the  very 
time  tbe  means  of  detecting  at  hand,  it  is 
not  within  the  act."  Com.  v.  Hutchinson,  2 
Pars.  Sel.  Cos.  308;  Buckalew  t.  State,  11 
Tex.  App.  352;  Com.  v.  Grady,  13  Bush,  285. 
The  very  essence  of  this  crime  Is  tiiat  the  in- 
jured party  must  have  relied  upon  some  false 
■or  deceitful  pretense  or  device,  and  parted 
with  his  property.  Fay's  Case,  28  Grat.  912; 
Trogdon  v.  Com.,  31  Grat  862;  Res.  v.  MiUs, 
7  Cox,  Crim  Gas.  263;  7  Amer.  &  ESng.  Bnc 
Law,  p.  706,  par.  3.  How  con  It  be  said  that 
Klchards  relied  upon  tbe  truth  of  tbe  state- 
ment that  he  had  agreed  to  pay  defendant 
^105  when  he,  of  all  men,  knew  be  bad  only 
■agreed  to  pay  $5?  It  was  not  necessary  for 
him  to  Inquire  of  any  one;  be  knew  tbe 
-statement  was  false,  and  be  could  not  have 
relied  iH>on.  it  Knowing  it  was  false,  he 
waa  not  deceived  1^  the  contract  into  paying 
bia  money.  The  Indictment  is  wholly  Insuffi- 
-cient  to  sustain  this  conviction,  and  Ibe  mo- 
tion to  quash  should  have  been  sustained.  It 
becomes  unnecessary  to  escamine  tba  oltber 
asaignments.  The  Judgment  is  reversed,  and 
<be  prisoner  discharged.    AU  coneor. 


STATE  V.  RICHARDSON. 

^Supreme  Court  of  Mimoori,  Division  No.  2. 
Nov.  9,  1898.) 

CRnnTKAi  Law— TiJaxo  Awat  Pbmalb  roR  Cos- 

CCBIXAQB — ^TRIAI.  —  ISSTBnOTIOMB  —  SBC01fI>A«T 
EVIDBNOB  —  RBVISW  OK  AFTBAL  —  WsiOHT  OP 
£VIDSNCB. 

1.  On  a  trial  of  defendant  for  taking  away 
a  lemale  under  18  years  old  for  the  purpose  of 
concubinage,  the  state  need  not  prove  defend- 
ant's purpose  iu  taking  her  away  by  positive 
testimony,  if  it  be  shown  that  he  took  her 
away;  it  being  sufficient  that  such  purpose  be 
shown  by  facts  and  surrounding  circuiustancea 
in  evidence. 

2.  If  defendant  took  her  away  for  the  pur^ 
pose  of  concubinage,  be  was  guilty  whether  or 
not  he  actually  luid  sexual  intercourse  with  her. 

8.  An  instruction  that  while  defendant's 
declarations  are  competent  evidence,  and  that 
tbe  law  presumes  to  be  true  what  a  defend- 
ant may  say  against  himself,  the  jury  neod  not 
believe  as  true  what  he  may  have  said  in  his 
owu  behalf,  because  proven  or  drawn  out  by 
tbe  state,  is  not  objectionable. 

4.  The  father  of  prosecutrix  was  asked  if 
he  did  not  know  there  was  an  order  of  court 
giving  tbe  care  of  his  daughter  to  her  grand- 
mother, to  show  that  at  the  time  of  the  com- 
misaion  of  the  offense  she  was  not  in  the  legal 
care  of  her  father.  Udd,  that  an  objection  to 
the  question  was  properly  sustained;  verbal 
testimony  beia?  inadmissible  to  show  the  con- 
tents of  a  record  of  court. 

5.  After  the  jury  had  returned  their  ver- 
dict, defendant  offered  a  judgment  in  a  suit  for 
divorce  against  prosecutrix's  father  by  his  for- 
mer wife,  in  which  the  custody  of  prosecutrix 
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was  given  to  her  grandmother,  and  the  evi- 
dence was  excluded.  Held  that,  it  not  appear- 
ing on  what  ground  the  evidence  was  excluded, 
it  will  be  presumed  that  it  was  offered  out  of 
time. 

8.  The  supreme  court  will  not  undertake  to 
determine  the  weight  of  the  evidence,  and 
whether  a  conviction  is  sustained  thereby  or 
not 

Appeal  from  criminal  court,  Greene  county; 
M.  Oliver,  Judge. 

J.  W.  Richardson  was  convicted  of  a  crime, 
and  appeals.     Affirmed. 

Tbe  following  instructions  were  given  over, 
defendant's  objection,  and  duly  excepted  to: 
"(1)  If  the  Jury  believe  from  the  evldoice 
that  tbe  defendant,  John  W.  Richardson,  at 
the  county  of  Webster  and  state  of  Missouri, 
within,  three  yeaiti  next  before  the  finding 
of  the  indictment,  did  then  and  there  unlaw- 
fully, wilfully,  and  feloniously  take  one  Nel- 
lie Mioote,  a  fenule  under  the  age  of  eighteen 
years,  from  the  custody  and  caiie  of  her 
father,  Ephralm  Moote,  for  the  unlawful  and 
felonious  purpose  of  prostitntioB  and  con- 
cubinage, by  Intending  to  bave^  and  having, 
illLclt  sexual  intercooise  with  her,  the  sold 
Nellie  Moote,  then  yon  will  find  the  defend- 
ant guilty  as  charged  in.  the  indictment,  and 
aseesB  his  puni<ihinent  at  not  less  tlian  two, 
ood  not  more  than  flve^  years'  imprisonment 
in  tbe  state  penitentiary.  (2)  la  passing  np- 
on  the  question  of  Hie  guilt  or  innocence 
of  the  defendant  it  is  not  Incmnbent  upon 
the  state  to  prove  flie  purpose  fOr  which  de- 
fendant took  said  Nellie  Moote  away,  if  you 
find  he  did  take  her  away,  by  positive  testi- 
mony, but  this  may  be  shown  by  facta  and 
surrounding  circimistances;  and  If,  from  aU 
the  facts  and  surroondtng  circumstances  In 
evidence  in  tbe  case,  yon  find  and  believe 
tliat  be  did  take  her  for  the  purpose  charged 
in  tbe  indictment  and  that  she  was  under 
the  age  of  eighteen,  and  under  the  care  of 
her  father,  as  rhflrg(>d  in  said  indictment, 
yon  win  find  the  defendant  guilty."  "(4)  If 
you  believe  from  the  evidence  that  the  de- 
fendant did  unlawfully,  wilfully,  and  teltml- 
onsly,  at  the  time  and  place  mentioned  In 
the  indictment,  faike  away  the  said  Nellie 
Moote,  she  being  a  female  under  the  age  of 
eighteen  years,  If  you  so  find,  and  she  being 
then  and  there  under  the  custody  and  car© 
of  her  father,  Ephralm  Moote,  if  you  so  find, 
for  the  tmlawful  and  felonious  purpose  of 
concubinage  or  prostitution,  you  will  find  the 
defendant  guilty,  although  you  may  find  and 
believe  from  the  evidence  that  the  defendant 
did  not  accomplish  his  purpose,— that  is,  did 
not  In  fact  have  sexual  intercourse  with  her, 
the  said  Nellie  Moote."  "(6)  The  court  de- 
clares the  law  to  be  that  while  the  declara- 
tions of  the  defendant  are  competent  evi- 
dence, and  should  be  by  you  considered,  you 
are  instructed  Uiat  tbe  law  presumes  to  be 
true  what  a  defendant  may  say  against  him- 
self; but  you  are  not  boimd  to  believe  as 
true  what  be  may  have  said  in  his  own 
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behalf,  because  proven  or  drawn  out  by 
Btate,  but  you  are  at  liberty  to  believe  or 
disbelieve,  as  you  find  frtim  tlie  evidence 
you  should  do,  If  It  be  true  or  false." 

Tbos.  W.'  Kersey  and  Geo.  T.  Edmlsson, 
for  appellant  R.  F.  Walker,  Atty.  Gen.,  and 
Morton  Jourdan,  Asst  Atty.  Gen.,  for  the 
State. 

BURGKSS,  J.  Defendant  was  convicted 
In  the  criminal  court  of  Greene  county  for 
taking  away  one  Nellie  Moote,  a  female  un- 
der the  age  of  18  years,  from  the  custody  of 
her  father  Ephraim  Moote,  without  his  con- 
sent and  against  his  will,  for  the  purpose  of 
concubinage  by  having  Illicit  sexual  inter- 
course with  her.  The  offense  was  committed 
In  Webster  county,  where  the  defendant  was 
found,  the  venue  having  been  subsequent- 
ly changed  to  Greene  county,  where  the 
trial  was  had.  The  facts,  as  disclosed 
by  the  testimony,  are  as  follows:  For 
several  months  prior  to  the  22d  day  of  Janu- 
ary, 1892,  the  defendant  had  taught  the  dis- 
trict school  near  the  residence  of  the  father 
of  the  prosecutrix  In  Webster  county.  That 
he,  being  a  preacher  of  the  gospel,  had  also 
held  religious  meetings  in  that  portion  of 
the  county,  and  among  bis  other  pupils  at 
school,  and  auditors  at  church,  was  Nellie, 
the  13  year  old  daughter  of  Ephraim  Moote. 
Defendant  was  a  man  of  family,  but  pre- 
tended to  fall  In  love  with  Nellie,  and  ar- 
ranged and  executed  an  elopement  with  her 
on  the  night  of  January  22,  1892.  Upon  this 
night,  and  according  to  his  prearranged 
plana,  she  left  the  home  of  her  father,  and 
met  defendant  about  one-half  mile  down  the 
road,  where  he  was  In  waiting  with  a  bug- 
gy and  team  already  secured  at  a  livery  sta- 
ble. They  drove  to  Marshfleld,  and  there 
took  the  train  for  St  Louis.  From  St  Louis 
they  went  to  Nashville,  Tenn.,  at  which  place 
they  remained  overnight  occupying  the  same 
bed  at  the  hotel,  at  which  defendant  had  reg- 
istered as  J.  M.  Ford  and  wife.  Prosecutrix 
testified  that  during  the  night  they  had  sex- 
ual intercourse.  During  the  next  forenoon 
they  left  for  Tullohoma,  Tenn.,  and  there 
again  occupied  the  same  bed  and  had  sexual 
Intercourse.  The  following  afternoon  the  de- 
fendant was  arrested,  and  he  and  the  prose- 
cutrix were  brought  back  to  this  state.  It 
also  appears  that  the  father  and  mother  of 
the  prosecutrix  had  been  divorced,  and  that 
the  mother,  Mrs.  A.  Oswald,  lived  at  Hutch- 
inson, Kan.  The  father  had  the  care  and  cus- 
tody of  the  daughtw.  The  case  Is  here  by 
appeal. 

The  first  contention  on  the  part  of  the 
defendant  is  that  the  court  committed  error 
in  giving  Instructions  to  the  Jury  on  the  part 
of  the  state,  and  in  refusing  instructions 
prayed  for  by  defendant  We  have  examin- 
ed with  much  care  the  instructions,  and  have 
arrived  at  the  conclusion  that  they  are  not 
obnoxious   to   the   objections  urged  against 


them.  They  presented  the  law  of  the  casa 
to  the  Jury  fairly  and  very  favorably  to  the 
defendant,  and  those  which  were  asked  by 
blm  and  refused  were  mere  abstractions, 
and  properly  refused.  Those  given  covered 
the  entire  case,  and  were  fully  Justified  by 
the  evidence. 

On  the  cross-examination  of  Ephraim 
Moote,  the  father  of  the  prosecuting  witness, 
he  was  asked  if  be  did  not  Imow  that  there 
was  an  order  of  coiu^  decreeing  the  care 
and  custody  of  Nellie  to  b&r  grandmother, 
Mrs:  Sarah  F.  George.  This  question  was 
asked,  of  coivse,  for  the  purpose  of  showing 
that  Nellie  was  not,  at  the  time  of  the  com- 
mission of  the  oITense,  In  the  legal  care  and 
custody  of  her  father,  Ephraim.  An  objec- 
tion to  this  question  was  made  because  not 
the  best  evidence,  which  was  by  the  conrt 
sustained,  and  we  think  rightly  so.  Verbal 
testimony  was  not  admissible  for  the  pur- 
pose of  showing  the  contents  of  a  record  of 
a  court,  when  the  record  Itself  is  In  exist- 
ence. 

The  record  also  discloses  the  fact  that  after 
the  case  had  been  closed,  and  after  the  Jnrr 
had  returned  into  court  with  their  verdict, 
fixing  the  punishment  of  defendant  at  three 
years  In  the  penitentiary,  his  counsel  ofterfrl 
in  evidence  a  certified  copy  of  a  Judgment 
rendered  in  the  district  court  ot  Sumner 
county,  Kan.,  In  a  suit  for  divorce,  whoein 
MolUe  L.  Moote  was  plaintiff  and  Ephraim 
Moote  defendant,  in  which  the  care  and  cus- 
tody of  NeUle  Moote  was  given  to  her  grand- 
mother, Sarah  F.  George.  This  was  object- 
ed to  by  the  state,  and  the  objection  sus- 
tained, and  exception  duly  saved.  It  doea 
not  appear  upon  what  groimd  this  evidence 
was  excluded,  but  it  must  be  taken  for  grant- 
ed that  it  was  offered  out  of  time,  as  everr 
reasonable  presumption  must  be  Indulged  in 
favor  of  the  action  of  the  court  State  t. 
Smith,  80  Mo.  520;  Roach  v.  Colbem,  76  Mo. 
653.  In  other  words,  he  who  asserts  that  er- 
ror has  been  committed  must  make  it  so  ap- 
pear. 

It  Is  also  argued  by  counsel  for  defendant 
that  the  criminal  intent  on  the  part  of  the 
defendant  was  wanting,  and  that  the  verdict 
of  the  Jtiry  was  not  warranted  by  the  evi- 
dence. This  conrt  has  so  often  decided  that 
It  will  not  undertake  to  determine  the  we'ght 
of  the  evidence,  and  whether  convictions  are 
sustained  thereby  or  not,  that  it  is  not  deem- 
ed necessary  to  cite  authwities  upon  that 
question.  The  defendant  in  this  case,  doth- 
ed,  as  he  was,  in  the  garb  of  a  minister  of 
the  gospel,  the  head  of  a  family,  and  the 
tutor  of  a  mere  child,  a  girl  not  yet  14  years 
of  age,  was  guilty  of  a  most  heinous  crime. 
If  the  girl  witness  is  to  be  believed,  for 
which  the  punishment  he  received  at  the 
hands  of  the  court  and  Jtuy  was,  in  our  opin- 
ion, by  no  means  commensurate  with  the 
gravity  of  the  offense^  Judgment  afiSrmed. 
All  conciu:. 
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STATB  T.  BRITT. 

(Sapreme  Court  of  Missouri,  DiTision  No.  2. 
Not.  9,  1893.) 

CBIMIH.U.  Law— Biu.  or  Ezcbftioks— Timb  of 

FlUNO. 

Where  defendant  in  a  criminal  case  doea 
not  file  his  bill  of  exceptions  within  the  time 
allowed  b7  the  court,  nor  during  such  time  ob- 
tain from  the  court  an  order,  or  from  the  par- 
ties a  written  stipulation,  extending  the  time, 
the  judgment  becomes  final,  and  a  bill  there- 
after filed  b7  consent  of  the  court  and  parties 
is  unavailing. 

.\ppeal  from  circuit  court,  Montgomety 
county;    E.  M.  Hnghes,  Judge. 

Audersoa  Brltt  was  convicted  of  defiling 
his  ward,  and  he  appeals.    Affirmed. 

Appling  &  Cole,  for  appellant  U.  F. 
Walker,  Atty.  Gen.,  and  Morton  Jonrdan, 
Asst  Atl7.  Oen.,  for  the  State. 

GANTT,  C.  J.  At  the  October  term,  1890, 
in  the  circuit  court  of  Montgomery  county, 
the  defendant  was  indicted  and  convicted  of 
defiling  his  ward,  one  Mary  Dow,  a  femalq 
under  the  age  of  18  years.  His  motions  for 
a  new  trial  and  In  arrest  were  overruled, 
and  he  filed  his  affidavit  for  appeal,  and 
it  was  granted.  On  Noveml>er  1,  1890,  the 
court  made  the  following  order:  Ordered, 
"that  the  said  defendant  be  allowed  an  ap- 
peal, with  leave  to  defendant  to  file  a  biU 
of  exceptions  within  forty  days  from  this 
date."  The  defendant  did  not  avail  himself 
of  this  extension,  and  file  his  bill  of  excep- 
tions In  the  40  days;  nor  did  he  obtain  from 
the  circuit  Judge,  during  the  40  days,  an  ex- 
tension of  the  time;  nor  did  the  attorneys 
on  both  sides  enter  Into  a  written  stipula- 
tl<m  extending  the  time,  and  file  It  with  the 
derk,  In  the  cause.  But  on  the  26th  of 
April,  1882,  some  15  months  after  the  leave 
glTen  by  the  court  had  expired,  this  entry 
appears  in  the  record:  "Now,  at  this  day, 
comes  defendant  herein,  by  his  attorney,  and 
files  his  bill  of  exceptions  herein,  all  excep- 
tions as  to  time  of  filing  the  same  being 
waived  by  the  parties  plaintiff  and  defend- 
ant" When  the  40  days  given  by  the  court 
had  expired,  the  Judgment  of  the  circuit  be- 
came flnaL  Neither  the  court  nor  the  par- 
ties had  any  power,  in  the  absence  of  an  or- 
der or  stipulation  extending  the  time,  to  take 
any  other  steps  In  the  cause.  State  v.  Sea- 
ton,  106  Mo.  198,  17  a  W.  Bep.  169;  State 
V.  Mosley,  (Mo.  Sup.)  22  &  W.  Bep.  804; 
State  v.  Apperson,  (Mo.  Sup.)  22  S.  W.  Bep. 
ft75.  Hence,  the  bill  of  exceptions  filed  at 
the  April  term,  1892,  constituted  no  part  of 
the  record  of  this  cause,  and  we  must  look 
to  the  record  proper,  alone,  for  reversible 
errors.  This  we  have  done,  and  find  none, 
and  the  Judgment  is  alBrmed. 

The  laches  of  the  clerk,  whose  duty  it  was 
to  certify  tills  cause  in  this  court  is  so  glar- 
ing that  we  cannot  pass  it  in  silence.  Al- 
though this  defendant  was  convicted  In  No- 


vember, 1890,  this  transcript  was  not  filed 
in  this  court  tiU  September  8,  189.3.  Delays 
like  this  bring  reproach  upon  the  admiuis- 
tration  of  the  law.  The  prosecuting  attor- 
ney should  have  seen  that  this  appeal  was 
certified  after  the  defendant  bad  refused  to 
file  bis  bill  of  exceptions.  Aflirmed.  AH 
concur. 


STATB  V.  MADDOX. 

(Supreme  Court  of  Missouri,  Division  Na  2. 

Nov.  9,  1893.) 

Criminal  Law— Continuance. 

It  Is  error  to  refuse  an  application  by  de- 
fendant for  a  continuance  of  a  trial  for  rob- 
bery in  order  to  procure  the  attendance  of  a 
witness  by  whom  defendant  expects  to  prove 
an  alibi,  where  the  witness  is  too  ill  to  attend 
court  or  to  have  her  deposition  taken,  and  the 
principal  question  in  the  case  is  the  identifica- 
tion of  defendant  as  the  robber. 

Appeal  from  circuit  court,  ^elby  county; 
Thomas  H.  Bacon,  Judge. 

Morgan  Maddox  was  convicted  of  robbery, 
and  appeals.    Reversed. 

R.  P.  Giles,  for  appellant  R.  F.  Walker, 
Atty.  Gen.,  Morton  Jourdan,  Asst  Atty.  Gen., 
and  Ben.  T.  Hardin,  for  the  State. 

OANTT,  P.  3.  The  defendant  was  indict- 
ed by  the  grand  Jury  of  Ralls  cotmty  on  the 
24th  of  March,  1891,  together  with  Frank 
Whitecotten,  for  robbery  in  the  first  de- 
gree of  John  L.  McElroy,  on  the  night  of  the 
21st  day  of  December,  1880.  The  defendants 
were  arraigned  at  the  same  term,  and  by 
consent  the  cause  was  continued  to  the  Au- 
gust term,  which  commenced  August  24, 1881. 
At  that  term  a  change  of  venue  was  awarded 
to  Shelby  county.  At  the  November  term, 
1891,  of  the  Shelby  circuit  court  a  severance 
was  granted,  and  the  case  as  to  the  appel- 
lant Morgan  Maddox,  was  continued  by  or- 
der of  the  court  of  its  own  motion  to  the 
next  term  of  court.  At  the  April  term,  1892, 
owing  to  the  Impassable  condition  of  the 
nrids,  the  entire  docket  was  continued  to 
June  of  that  year.  At  the  June  session  this 
cause  was  by  mutual  consent  continued  to 
Monday,  September  6,  1892,  at  the  adjourned 
term.  At  that  time  defendant  Maddox  filed 
the  following  application  for  a  continuance: 

"In  the  circuit  court  of  Shelby  county,  Mis- 
souri, April  tmn,  1892.  The  defoidant  Mor- 
gan Maddox  comes  and  moves  the  court  to 
grant  him  a  continuance  In  this  cause  to  the 
next  term  of  this  court,  ana  as  grounds  for 
this  motion,  states  the  following: 

"First  That  Champ  Clark,  an  attorney  at 
law,  is  one  of  the  counsel  for  this  defendant 
in  this  cause,  and  hasibeen  such  counsel  ever 
since  the  indictment  in  this  cause  was  found, 
and  that  said  Champ  Clark,  as  such  counsel, 
is  In  charge  of  portions  of  the  work  in  mak- 
ing the  defense  in  this  cause  which  were  pe- 
culiarly in  the  charge  and  knowledge  of  said 
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Oark.  That  wild  Cbuik  is  a  reddest  of  the 
city  of  Bowling  Green,  In  Pike  county,  Mis- 
souri, and  is  a  member  of  the  bar  at  that 
place,  and  has  a  large  practice  as  such  at- 
torney ia  the  dreuit  court  of  said  Pike  coun- 
ty. That  the  regular  September  term,  189&, 
ot  said  Pike  cdrcult  court,  is  begun  on  this 
day,  to  wit,  the  5th  day  of  September,  1892. 
That  the  docket  of  said  circuit  coturt  of  Pike 
county  is  set  so  that  there  are  a  great  many 
of  the  cases  in  which  said  Clark  is  of  counsel 
set  for  trial  on  eyery  day,  beginning  with 
this  ^y,  aad  eading  <hi  the  15tb  day  of  8^;>- 
tember,  1892.  That  said  cases  in  which  said 
Clark  Is  engaged  as  counsel  are  Important 
cases,  and  by  reason  of  said  employment  of 
said  Clark  la  said  cases  in  said  Pike  circuit 
court  hfii  tbe  said  Clark,  cannot  be  pres- 
ent at  the  trial  of  tills  eanse  at  the  pres^it 
term  of  this  court;  and  that,  If  the  defendant 
is  compelled  to  go  to  trial  without  the  pres- 
ence and  aid  of  said  Clark  as  soeta.  connsel, 
a  great  and  material  harm  would  be  done 
this  defendant,  and  this  defendant  would  be 
deprived  of  the  means  of  making  a  full  and 
fUr  defoise  in  this  cause. 

"Second.  The  defendant  states  that  Malln- 
da  Uaddox,  the  wife  of  the  defendant  Mor- 
gan Maddox,  ia  a  material  witness  on  be- 
half of  the  defendant,  Morgan  Uaddox,  hi 
this  cause.  That  her  residence  is  at  the 
town  of  Huntingtoii,  in  Ralls  county,  HIs- 
sovri,  where  sh*  now  is.  That  on  the  night 
at  the  25tb  day  of  August,  1892,  the  said 
Mallnda  Maddox;  had  an  abortion  or  mis- 
carriage, about  twelve  o'dodi^  on  said  night 
She  then  had  a  aerere  chill,  and  her  tem- 
perature arose  to  106  degrees,  her  pulse  was 
ISO,  she  showing  and  having  all  the  symp- 
tona  oC  septicaemia,  resulting  from  the  ab- 
8orptl(Mi  of  a  putrid  foetus  and  its  mem- 
branes. Sttie  la  now  confined  to  her  room, 
and  nearly  all  the  time  in  her  bed,  unda* 
the  order  of  ber  physlolan,  and  it  te  the  opln- 
icMi  of  her  physician,  S^  Mattox,  a  regular 
registered  and  practicing  physician,  \fho  is 
now  attMiding  her,  and  who  has  been  at- 
tending her  since  tbe  time  of  the  said  abor- 
ti<Ri,  that  it  would  not  be  safe  for  ber,  un- 
der the  most  fiivorable  drcnmstances,  to 
leave  ber  home  under  six  weeks  from  the 
time  said  aliortlon  tiook.  place.  And  this  affi- 
ant says  her  condition  is  such  that  it  woold 
not  be  safe  under  the  most  favorable  cir- 
cumstances for  ho*  to  leave  her  home  and 
be  pres«[>t  at  the  trial  of  this  cause  under  six 
weelu  from  the  time  said  abortion  tock.  plaee. 
This  affiant  further  says  that  saild  Malinda 
Maddox  has  been  so  iU  ever  since  said  abor- 
tion that  she  could  not  give  hesc  deposition 
in  this  cause  without  endangering  her  life. 
That  this  cause  waa  set  for  trial  in  tills 
comrt  in  November,  1891,  at  the  October 
term,  1891,  of  this  court,  on  the  23d  day  of 
November,  18S1.  That  this  defendant  caused 
a  subpoena  to  be  issued  from  the  office  of 
the  derk  of  this  court  on  the  13th  day  of 
Novwnber,  1891,  for  said  Malinda  Maddox, 


and  placed  said  subpoena  in  the  bands  nf 
the  sberifiF  of  Balls  coiatty,  Missouri,  f^r 
servloe  on  said  witness.  Tliat  said  suli- 
poena  was  duly  served  on  said  Malinda  Mad- 
dox, during  said  trial,  by  the  said  sheriff, 
on  the  25th  day  of  November,  1891,  In  Ralh 
county,  Missouri,  and  that  said  Malinda 
Maddox  obeyed  said  subpoena,  and  appeucd 
in  this  court  at  said  time  In  this  cause,  and, 
after  a  severance  •■  to  the  d^endants,  Mid- 
dox  and  Whitecotten,  testlfled  «n  behalf  of 
the  codefendant,  Frank  Whitecotten.  on  his 
trial  at  said  term  of  this  court,  and  that  tiie 
trial  of  this  cause  had  been  by  this  court 
regularly  continued  from  the  said  last-meo- 
tioned  term  until  this  time,  and  it  was  the 
duty  of  said  witness,  under  the  statute,  to 
attend  as  a  witness  on  behalf  of  this  defend- 
ant oo  the  tzial  of  this  cause  at  the  time 
without  further  subpoena.  That  said  Malin- 
da Maddox  will  testify  on  the  trial  of  thit 
cause,  if  present,  as  follows:  'I  am  tbe 
wife  of  the  defendant  Morgan  Maddox.  and 
was  his  wife  on  the  2l8t  day  of  December, 
1800,  at  the  time  of  the  alleged  robbety  nf 
Tjflnad  McEUrcy,  and  was  living  with  said 
Maddox  as  his  wife  at  his  home  in  the  toira 
of  Huntington,  Mo.,  about  one  and  a  lialf 
miles  from  the  plaee  of  said  alleged  rtb- 
b»7.'  That  she  waa  at  home  aH.  (rf  the  aft- 
ernoon and  evening  and  night  ot  said  De- 
cemlier  21,  1880.  That  this  defendant,  at 
the  hour  of  six  o'dodc  In  the  evening  ot  said 
December  21,  1890,  waa  present  at  his  and 
her  home  in  said  town  of  RuBtlagton,  and 
took  supper  there  shortly  after  said  hour,  and 
that  said  M«wgaa.  Maddox  remained  at  their 
said  home  ttom  said  hour  of  six  o'clock  on 
said  evening  until  the  hour  of  eight  o'dock 
on  the  night  of  said  Dec»nber  21,  1890^  at 
which  last-mentioned  time  Maje  Maddox  aa- 
nounced  to  the  witness  and  said  Mortsaa 
Maddox  at  their  said  home  that  Ldand  Me- 
Elroy  had  been  robbed  (m  said  night,  except 
tar  a  space  of  time  not  exceeding  twemtr 
mhuites,  and  that  during  aaid  twenty  min- 
utes said  Morgan  Maddox  went  to  the  ban 
at  their  home,  saying  that  he,  said  Morgaa 
Maddox,  was  going  to  attend  to  their  IiMies. 
That  said  Morgan  Maddoix  was  not  absent 
from  said  house  longer  than  said  space  <rf 
twenty  minutes  from  aaid  hour  of  six  o'ciodc 
until  afto-  said  Morgan  Maddox  was  nott- 
fied  at  his  home  of  said  robliery.  Tliat  the 
teatlm(Hiy  ot  Leland  McEHroty  and  Mary  Me- 
Blroy,  who  are  in  attendance  on  this  covt 
aa  witnesses  for  fbe  prosecntton  in  this 
cause,  will  be  that  said  robbery  of  said  Le- 
land McBlroy,  with  whldi  said  defendiuit 
sthnds  charged,  occurred  between  the  boor 
of  six  o'clock  and  eight  o'ckx^  on  said  De- 
cember 21,  1800,  in  the  evening  of  said  day, 
about  one  and  a  half  miles  from  the  aaid 
home  of  the  said  defendant.  That  the  tes- 
timony of  said  Malinda  Maddos,  aa  above 
set  forth,  tends  to  prove  and  does  prove  a. 
complete  alibi  for  tlds  defendant  as  to  said 
robbery.     That   the   teBdaoeay  of  said   lie- 
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land  McElroy,  as  the  prosecuMng  witaeas  In 
tbla  caBse,  will  be  that  said  Morgan  Kaddox 
was  present  at  the  time  and  pla^e  of  said 
robbei7,  participating  therein.  That  the  te«- 
timony  of  Mallnda  Maddox,  ae  above  set 
forth.  Is  material  to  the  Issue  of  this  cause 
on  behalf  of  the  defendant,  Morgan  Maddox. 
That  this  defendant  has  used  dne  dillgenoe 
to  obtata  the  testimony  of  said  witness  Ma- 
llnda. Maddox  on  this  trial  of  this  cause.  Thst 
the  testimony  of  said  witness  oan  he  pro- 
cured on  the  Ixlal  of  this  cause  by  and  at 
the  next  term  of  this  court,  and  that  said 
Mallnda  Maddox  will  prove  facts  as  above 
set  forth;  and  this  defendant  believes  said 
ttkcta,  as  above  set  forth  as  said  witness' 
testimony,  are  true,  and  that  this  defendant 
la  unable  to  prove  said  facts  by  any  other 
witness  whose  testimony  can  be  as  readljy 
procured;  and  that  said  witness,  MalindA 
Maddox,  is  not  absent  by  the  oonaivance, 
procurement,  or  eonaent  of  this  defendant, 
and  that  said  Malinda  Maddox,  is  absent 
from  ^s  trial  solely  becnose  said  witness, 
Mallnda  Maddox,  is  sick,  and  unable  to  a^ 
tend  at  the  trial  of  this  <iaiiae,  and  that  this 
apidication  £or  eontlnnaace  is  not  made  for 
vexation  or  delay  merely,  but  to  obtain  sub- 
stantial Justice  on  the  trial  of  tfiis  cause. 
[Signed]    ilotgim  Maddox." 

"State  of  Missouri,  County  of  Sheiby— ss.: 
Morgan  Maddox,  the  above-named  defendant, 
being  duly  sworn  on  his  oatti  that  the  facts 
stated  In  the  foregoing  application  for  a 
continuance  are  true.  [Signed]  Morgan  Mad- 
dox." 

"Subscribed  and  sworn  to  before  me  thta 
September  5th,  1898.  [Signed]  Frank  Dim- 
mitt,  Clerk." 

The  circuit  court  ovemded  the  application, 
and  defendant  was  put  upon  his  trial,  and 
was  convicted  and  sentenced  to  Gie  peniten- 
tiary for  nln«  years. 

The  evidence  tended  to  prove  that  jr<*n 
L.  McS^roy,  who  was  robbed,  was  then  about 
76  years  of  age,  and  lived  on  his  farm  in 
Ralls  county,  Missouri,  about  one  and  a  half 
miles  from  Huntington,  a  small  railroad  town 
oo  the  line  of  the  MlBSOurt,  Kansas  A  Texas 
Railway.     His  family  consisted  of  his  wife, 
who  was  very  old  and  feeble,  and  two  un- 
married dauj^ters  of  middle  age.    TTie  de- 
fendant Morgan  Maddox  lived  In  Huntington, 
where  he  was  engaged   In  livery  business; 
the    other    drfendant,    Frank    Whltecotten, 
lived  on  a  farm  with  his  father,  near  the 
vlllnge  of  Sidney,  M'Wch  is  three  or  four  miles 
distant  from   Huntington.    From  the  testl- 
mony  of  John  Jj.  McElroy  and  his  daughter, 
Miss  Mary  McElroy,  the  only  one  of  his  fam- 
ily besides  himself  who  testified,  It  appears 
that  the  robbers  came  to  the  house  of  John 
Ij.  McElroy  shortly  after  6  P.  M.,  December 
21,  1800.     Miss  Mary  testified  that  two  men 
came  to  the  front  door,  one  of  whom  she 
saw  through  the  window,  and  that  she  rec- 
ognized blm  to  be  Frank  Whltecotten  by  his 


voice,  and  that  she  bdieved  the  other  mam 
to  be  Morgan  Maddox,  thou^  she  neither' 
saw  him   Bor  heard  him   speak;    that   she 
heard  them  «o  into  her  father's  room,  after 
which  she,  her  mother,  and  her  sister  made 
their   escape   to  a  neighbor'a   house.     John 
Ii.  Mcf^iroy  testliled  that  both  of  the  men 
wore  masks,  and  that  he  reeogniBed  Frank 
Whltecotten  from  seeing  his  face  when  his 
msuk  dropped  down,  and  from  faeartng  him 
talk,  and  that  he  recognized  Morgan  Mad- 
dox from  bis  height,  appearance,  and  move- 
nteats,  and  that  be  also  heard  him  speak  while 
in  the  room,  but  did  not  see  his  face;    that 
the  men  remained  in  the  room  less  than  an 
bma,  bat  he  could  not  state  the  exact  time; 
that  after  tbey  left  he  caught  his  horse,  and 
went   to   the  house  ot  John   Maddox,   the 
father  of  Moi^n  Maddox,  which  was  dis- 
tant a  little  over  one-fourth  of  a  mile;  that 
Ua  psrpose  in  going  there  was  to  look  for 
his  family,    and   whQe   there   he   requested 
tiiat  Ma}e  Maddox,  a  brother  of  defendant. 
Morgan  Maddox,  might  be  sent  to  Hunting- 
ton to  tdl  them  to  watch  to  see  who  got  on 
the  train.    He  then  returned  home,  where 
be  foond  many  of  his  neighbors  assembled, 
but  he  did  no^  t^  them  that  he  knew  who 
robbed  him,  thoii|^  questioned  by  them  with 
a  view  to  aid  in  their  capture.     Sam  Burrell, 
a  witness  for  the  state,  testified  that  on  that 
night  he  saw  four  men  fifty  yards   off.  In 
a  thicket,   not  far  from   McElroy's  house, 
and  heard  one  of  them  say,  "Ain't  those 
bright  yellow  fellows,"   and   beard  one  ot 
them  address  the  other  as  "Morg."    Then 
he  recognized  the  voice  of  one  of  them  as 
that  of  Frank  Whltecotten.     Then  he  after- 
wards saw  two  men  climb  a  fence  some  dis- 
tance  away   from   him.     That  he  did   not 
see  their  faces,  but  recognized  them  to  be 
the  defendants  by  their  movements.     That 
on  the  next  day  he  found  a  sack,  which  Mr.  Mc- 
Elroy Identified  as  having  contained  part  of 
the  money,  near  the  spot  where  he  saw  the 
four  men.  That  be  notified  Mr.  McElroy  about 
finding  the  sack  the  same  day,  and  tliat  lia 
said  nothing  to  him,  or  the  prosecuting  attor- 
ney' about  having  seen  the  four  men  until 
six  weeks  thereafter.     Three  witnesses  for 
the  state  testified  that  Morgan  Maddox  had 
proposed  to  them,  sei>arately,  some  time  be- 
fore Decemljer  21,  1890,  to  rob  John  L.  Mc- 
Elroy, and  other  witnesses  testified  that  the 
defendant  Morgan    Maddox  had  stated    to 
them  that  John  Lu  McElroy  had  or  kept  mon- 
ey about  the  house. 

For  the  Aelease,  evidence  was  introduced 
that  the  defendants,  Morgan  Maddox  and 
Frank  Whltecotten,  were  both  at  the  house 
of  the  former,  in  Huntington,  one  and  a 
half  miles  distant  from  the  scene  of  the 
robbery,  at  the  time  It  was  alleged  to  have 
been  committed.  It  was  shown  by  the  tes- 
timony of  several  witnesses  that  about  5:30 
P.  M.,  or  later,  Morgan  Maddox  went  to 
Dldc  Smith's,  who  lived  about  one-fourtta  of 


Digitized  by 


Google 


Hi 


SOUTHWESTERX  BBPOETEB,  Vol.  23. 


(Mo. 


a  mile  north  of  Huntington,  and  one  and 
three-quarters  miles  from  John  !■.  Mcelroy's. 
That,  after  getting  a  bucket  of  water,  he 
walked  down  to  his  livery  stable  in  Hunting- 
ton, where  be  conTeised  with  other  persons, 
and  offered  to  accompany  a  lady,  who  was 
seeking  a  conveyance,  on  a  trip  seyeral  miles 
In  the  country.  That  be  then  went  to  Us 
house,  which  was  about  60  or  70  yards  from 
his  livery  stable,  and  remained  there  nntll 
after  supper;  eating  supper  at  home  be- 
tween 6  and  7  o'clody:.  In  the  presence  of  his 
wife  and  other  persons.  That  after  supper 
he  remained  in  the  house  until  a  short  time 
before  7  o'clock,  when  he  went  to  his  livery 
stable  in  Huntington,  where  he  was  seen 
about  7  o'clock  by  Waltw  Boarman  as  he 
passed  through  the  town  to  his  home  In  the 
neighborhood.  That  after  remaining  at  the 
Uvery  stable  about  15  minutes  he  returned 
to  his  house,  and  there  remained  in  the  com- 
pany of  others  until  he  was  notified  a  short 
time  after  8  o'clock  that  the  robbery  had 
been  committed.  It  was  also  shown  that 
Frank  Whltecotten  ate  supper  at  Morgan 
Maddox's  between  6  and  T  o'clock,  and  that 
he  was  there  at  his  house,  and  never  out  of 
It,  from  5  o'clock  until  after  notice  was  re- 
ceived that  the  robbery  had  b'^en  committed. 
It  was  also  shown  that  when  John  L.  Mc- 
Elroy  went  to  John  Aladdox's,  Immediately 
after  the  robbery,  after  telUng  them  that  he 
had  been  robbed,  he  requested  Maje  Mad- 
dox,  a  brother  of  the  defendant  Morgan  Mad- 
dox,  to  go  to  Huntlngt(»,  and  tell  them  to 
watch  the  trains,  to  see  If  any  strangers 
got  on  the  trains.  That  after  he  returned  to 
his  home  that  night  he  stated  to  the  con- 
stable and  the  Justice  of  the  peace  and  a 
number  of  other  persons  among  the  neigh- 
bors, that  he  did  not  Imow  who  the  robbers 
were,  and  that  be  could  give  no  further 
description  than  that  he  heard  the  voice  of 
one  of  them,  and  that  It  sounded  familiar. 
He  stated  to  Thomas  Spalding,  the  constable, 
and  Mr.  Bagor,  then  deputy  assessor  of  the 
county,  and  others,  that  he  did  not  know 
who  the  men  were,  and  had  no  Idea,  except 
the  voice  of  one  of  them  sounded  like  that 
of  a  man  be  had  seen  at  Sydney,  In  Squire 
Eugle's  store,  the  Saturday  before,— a  man 
who  had  his  coat  off,  who  Engle  said  was 
a  tie  chopper.  That  he  authorized  Mr.  En- 
^e,  the  Justice  of  the  peace.  In  presence  of 
four  or  Ave  others,  to  send  a  telegram  to  Han- 
nibal and  other  points,  giving  a  description 
of  the  men,— one  as  Qve  feet  seven  or  eight 
Inches  high,  and  the  other  as  five  feet  tea 
or  eleven  inches  high,  and  offering  a  reward 
of  $500  for  their  arrest,  and  for  the  recov- 
ery of  the  money.  That  at  the  time  this 
telegram  was  authorized  to  be  sent  the  de- 
fendant Morgan  Maddox  was  there  in  his 
house,  and  In  his  presence,  and  In  the  pres- 
ence of  the  officers  and  20  or  25  of  his  neigh- 
bors. It  appeared  from  the  cross-examina- 
ttom  of  John  L.  McElroy,  that  he  did  not 
notify  the  prosecuting  attorney  that  he  rec- 


ognized the  defendants  as  the  peraons  who 
robbed  him  until  six  weeks  after  the  rob- 
bery. That  he  knew  that  Mr.  Allison  went 
Into  the  office  of  the  proeecatlng  attomej 
January  1, 1891,  and  that  he  did  not  disdoee 
the  fact  to  him  until  about  the  middle  of 
February.  That  he  assigned  various  reasom 
for  concealhig  his  knowledge  of  the  Identitr 
of  ttie  defendants.  At  one  time  he  said 
It  was  becatue  he  feared  that  they  mi^t 
take  his  life,  at  another  time  lie  said  It  was 
because  he  feared  that  the  defendant  might 
be  mobbed,  then  again  his  answer  was  that 
he  thought  if  he  kept  quiet  he  might  recover 
some  of  his  money,  and  then  he  answered 
that  he  thought  time  and  Its  concomitants 
might  develop  something.  The  house  in 
which  McElroy  lived  consisted  of  two  rooms, 
separated  by  a  haUway,  and  fronts  west 
The  house  is  entered  at  the  front  door  of 
the  hall,  with  a  door  leading  north  to  one 
room  from  the  ball,  and  one  ooath  to  the 
other  room.  On  the  night  of  the  robbery 
McElroy  occupied  the  north  room,  wbUe  his 
wife  and  two  grown  daughters  occupied  tb^ 
south  room.  At  about  7  o'clock  (for  the  time 
Is  variously  estimated  by  the  witnesses)  on 
the  evening  of  December  21,  1890,  two  men. 
whom  McElroy  and  his  daughter  <daim  to  have 
recognized  as  Morgan  Maddox  and  Frank 
Whltecotten,  began  pounding  upon  the  front 
door,  saying:  "There's  money  In  this  home. 
There's  money  in  this  house.  M(mey,  mon- 
ey, iB  what  we  want,  and  we  are  going  to 
have  it"  Then  they  broke  Into  the  hoa.«> 
through  the  outer  door;  then  kicked  tlK> 
door  of  the  south  room,  which  was  occupied 
by  the  women,  but  did  not  enter;  they  then 
turned  and  broke  into  the  north  room,  oc- 
cupied by  McISlroy,  breaking  the  panels  of 
the  door,— one  being  armed  with  a  huge 
club,  the  other  with  a  rev(dver,  which  wu 
placed  to  the  old  man's  head,  and  kept  there 
until  they  had  secured  $2,000  In  gold  cohi  and 
$2,600  In  greenback  bills,  each  of  the  daomt- 
nation  of  $100,  which  they  fotind  in  an  old 
tnmk  under  the  bed.  It  la  also  estabiisbpd 
by  the  testimony  that  Whitecotten's  right 
hand  was  sore  before  the  robbery,  and  that 
the  man  who  held  the  pistol  to  McElro;'a 
head  during  the  robbery  had  his  right  band 
wrapped  and  held  the  pistol  In  his  left 
Both  the  robbers  were  masked,  but  when  the 
robbery  was  being  perpetrated  Mr.  McElroy 
says  the  mask  slipped  down  so  that  be  coold 
and  did  recognize  one  as  Frank  Whltecot- 
ten. How  far  down  the  mask  came  is  not 
deaiiy  shown.  The  night  was  a  dear  moon- 
light night 

1.  The  first  and  principal  assignment  of 
error  Is  the  acticm  of  the  trial  court  in  refus- 
ing a  continuance  on  the  affidavit  of  defentl- 
ant  In  connection  with  this  affldnrtt  wu* 
presented  to  the  court  the  certificate  of  the 
attending  physician.  Dr.  S.  Mattox.  It  wass 
admitted  and  conceded  by  the  prosecuting  at- 
torney that  the  certificate  was  in  the  gennioe 
and  proper  handwriting  of  Dr.  Mattox.  and 
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that  at  the  date  It  was  given  Dr.  Mattox  was 
a  regnlarly  practicing  physician  In  good 
standing,  near  Ely,  Marion  county.  Mo.  The 
certlflcate  Is  as  follows:  "Ely,  Mo.,  Septem- 
ber 6th,  1892.  This  Is  to  certify  that  I 
waited  upon  the  wife  of  Morgan  Maddoz  the 
night  of  August  25th,  1892,  and  that  abortion 
took  place  about  12  o'clock  of  said  night 
She  had  a  severe  chill,  and  temperature  rose 
to  106  degrees,  pulse  150,  with  delirium, 
showing  all  the  symptoms  of  septicaemia,  re- 
sulting from  the  absorption  of  putrid  foetus 
and  Its  membranes;  and  I  should  not  think 
it  would  be  safe  for  her,  tmder  the  most 
favorable  circumstances,  to  leave  her  room 
under  six  weeks  from  the  time  the  abortion 
took  place.  [Signed]  S.  Mattox,  M.  D."  The 
defendant  and  his  wife  lived  at  Huntington, 
in  Ralls  county.  Tlie  trial  took  place  at 
Shelbyvllle,  the  county  seat  of  Shelby  coun- 
ty. ShelbyvUle  is  not  reached  by  any  rail- 
road. To  have  reached  It  it  was  necessary 
for  her  to  ride  by  the  cars  on  the  Missouri, 
Kansas  &  Texas  to  Monroe  City,  thence  to 
Sheibina,  Hunnewell,  or  some  other  station, 
on  the  Hannibal  &  St.  Joseph  Railroad,  and 
thence  across  the  country  for  at  least  12 
mllea.  An  application  for  continuance  Is  ad- 
dressed to  the  sound  discretion  of  the  trial 
court,  and  the  propriety  of  granting  or  re- 
fusing it  depends  much  on  the  peculiar  facts 
of  each  case;  but  It  has  been  held  from  the 
foimdation  of  this  state  to  this  time  that 
this  discretlMi  of  the  trial  court  was  re- 
viewable In  this  court,  and  this  court  reserves 
the  right  to  Inquire  Into  the  facts  of  each 
case,  and  reverse  if  the  continuance  was  im- 
properly refused.  McLane  v.  Harris,  1  Mo. 
501;  Riggs  V.  Fenton,  3  Mo.  28;  Tunstall 
V.  HamUton,  8  Mo.  500;  State  v.  Wood,  68 
Mo.  444;  State  v.  Magulre,  69  Mo.  197;  State 
V.  Walker,  Id.  274;  State  v.  Farrow,  74  Mo. 
531;  State  v.  Lewis,  Id.  222;  State  v.  Berk- 
ley, 92  Mo.  41,  4  S.  W.  Rep.  24;  State  v.  An- 
derson, 96  Mo.  241,  9  S.  W.  Rep.  636.  Was 
the  continuance  improperly  refused  In  this 
case?  It  will  be  observed  that  the  defend- 
ant's affidavit  meets  every  requirement  of 
section  4181,  Rev.  St  1889.  It  shows  first 
the  materiality  of  his  wife's  evidence;  that 
by  her  he  expected  to  establish  a  complete 
alibi  by  showing  that  at  the  time  Mr.  Mc- 
Blroy  was  being  robbed  the  defendant  was 
at  his  home  in  Huntington,  a  mile  and  one- 
half  from  the  scene  of  robbing.  When  it  is 
considered  that  the  guilt  of  this  defendant 
d^>ends  largely  upon  his  Identification  as 
one  of  the  robbers  by  Mr.  McElroy  and  his 
(laughter.  Miss  Mary;  that  Mr.  McElroy  was 
an  old  gentleman  of  7R  years,  suddenly  at- 
ladced  in  his  quiet  country  home  by  two 
masked  men;  that  one  of  them  placed  a  re- 
volver at  his  head,  and  kept  It  thore  nearly 
all  the  time  the  robbery  was  being  perpe- 
trated, and  that  he  must  have  been  labor- 
ing under  more  or  less  mental  excitement; 
that  he  did  not  see  the  defendant's  face; 
that  the  light  of  the  room  was  an  ordinat7 


candle  and  the  fire  light  In  the  fireplace; 
did  not  identify  him  by  his  clothing  In  any 
way,  and  only  claimed  afterwards  that  he 
recognized  him  by  his  walk,  shape,  and  voice, 
but  that  he  only  heard  him  speak  a  few 
words  In  a  low  tone;  that  he  never  made 
known  to  the  prosecuting  attorney  or  his 
nei^bors  that  he  suspected  defendant  until 
the  middle  of  the  next  February,  but  that 
many  of  his  neighbors  testified  that,  when 
asked  on  the  night  of  the  robbery,  when  sur- 
rounded by  his  neighbors  and  lifelong  friends. 
If  he  recognized  the  robbers,  said  he  did  not; 
and  that  his  daughter.  Miss  Mary,  admits 
that  she  neither  saw  the  defendant  nor  heard 
him  speak  on  the  occasion  of  the  robbery, 
—it  was  of  the  highest  lmi>ortance  to  defend- 
ant to  have  the  benefit  of  any  and  all  evi- 
dence that  tended  to  show  he  was  at  Hun- 
tington, and  not  at  Mr.  McEIroy's,  at  the  time 
of  the  commission  of  the  crime.  His  wife's 
evidence  was  most  material  to  him.  He 
shows  that  she  had  been  duly  subpoenaed  in 
the  cause,  and  where  she  was  at  the  time 
of  the  trial,  and  a  strong  probability  that 
she  could  be  procured  for  another  time.  He 
avers  his  belief  in  the  truth  of  her  testimo- 
ny, and  "that  he  was  unable  to  prove  said 
facts  l^  any  other  witness  whose  testimony 
could  be  as  readily  procured;"  that  she  was 
not  absent  by  his  consent,  connivance,  or 
procurement;  that  his  application  was  not 
made  for  vexation  or  delay  merely,  but  to 
obtain  substantial  justice.  He  shows  that 
within  10  days  before  he  made  this  affidavit 
his  wife  had  suffered  an  abortion;  that  she 
had  all  the  symptoms  ot  septicaemia;  that 
delirium  and  excessive  temperature  accom- 
panied her  sickness;  that  she  was  confined 
to  her  room,  and  nearly  all  the  time  to  her 
bed,  under  the  orders  of  her  physidan;  that 
it  would  endanger  her  Ufe  to  bring  her  to 
court,  or  take  her  deposltltxi  In  time  for  trial. 
Her  condition  was  fully  corroborated  by  her 
physician's  certificate,  and  he  Is  admitted  to 
be  a  physician  of  good  standing  In  that  com- 
munity. The  only  possible  suggestion  that 
can  be  made  against  the  sufficiency  of  this 
affidavit  is  that  the  physician's  certificate 
does  not  say  she  was  too  Ul  to  have  her  dep- 
osition taken,  but  the  affidavit  does,  and  the 
physician's  certificate  discloses  a  condition 
in  which  the  court  as  well  as  an  expert  could 
see  the  defendant's  wife  ordinarily,  under 
such  circumstances,  would  be  in  no  condi- 
tion to  stand  the  excitement  of  the  examina- 
tion and  cross-examination  in  a  trial  involv- 
ing the  liberty  of  her  husband.  We  think 
the  court  under  these  conditions,  erred  in  re- 
fusing a  continuance.  The  defendant  had 
never  been  accorded  a  continuance  on  his  own 
application.  In  the  very  nature  of  thhtgs,  he 
could  not  anticipate  the  misfortune  that  be- 
fell his  wife  so  close  to  the  trial;  and,  even 
if  her  deposition  might  have  been  tak^i. 
why  should  he  have  been  deprived  of  having 
her  deliver  her  evidence  ore  tenus  before  the 
Jury  at  the  time  and  place  of  trial?   As  the 
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law  had  been  repealed  irblch  alhywed  his 
statement  of  her  evidence  In  his  affidavit  to 
be  read  to  the  iuty,  he  was  deprived  erven  of 
tliat  poor  inalcesiitft.  Bnt  It  is  argued  by 
the  attorney  general  that,  inasmuch  as  the 
state  filed  in  the  court,  the  next  day  after 
this  motion  had  been  overruled,  the  nfflda- 
vits  of  three  wltneaset)  to  the  effect  that  they 
saw  Mrs.  Maddox  in  her  yard  at  Huntington 
as  they  passed  on  th^r  way  to  Hie  trial,  and 
could  not  discern  that  she  was  sick,  we  must 
take  it  the  court  was  justified  in  refusing  to 
continue  the  cause.  We  cannot  see  how  these 
subsequent  affidavits  affect  the  question. 
They  most  clearly  did  not  affect  the  judg- 
ment of  the  learned  Judge  who  decided  the 
point,  because  they  were  not  In  exlstoice 
then,  and,  for  aught  that  this  record  ffia- 
closes,  he  had  never  seen  or  heard  them 
read.  It  woold  be  improper  for  ua  to  re- 
view them,  inasmuch  as  the  record  nowhere 
shows  tliat  he  ever  passed  on  their  sufil- 
cicncy.  His  ruling  was  made  upon  the  mo- 
tion and  affidavit  of  defendant  alone,  with 
the  physician's  certificate.  It  Is  that  ruling 
we  are  called  upon  as  a  court  of  error  to 
review,  and  not  the  subsequent  ex  parte 
affidavits  that  were  filed  In  the  cause,  and 
upon  which  he  took  no  action  whatever. 

Ab  to  the  criticism  of  the  conoael  on  the 
eleventh  instruction,  as  this  case  most  be 
tried  again,  we  think  with  oomiael,  tf  It 
is  necessary  to  Instruct  a  Jnry  to  sign  th^r 
verdict  in  ink,  it  Is  Just  as  essential  that 
the  verdict  ot  acquittal  Aould  be  so  signed  as 
(me  of  cmivictlon. 

The  fourth  instruction  correctly  placed  the 
def«ise  of  alibi  before  the  jury,  and  no  oth- 
er was  needed.' 

We  also  think  the  tenth  instruction  should 
have  beeu  modified.  If  given  at  aU.  In  the 
shape  it  now  stands  its  probable  effect  would 
be  to  excuse  Mr.  McElioy  from  giving  in  bis 
greenbacks,  because  they  were  nontaxable, 
but  the  gold  tbat  was  in  his  possession,  and 
imder  his  control,  and  over  whidi  he  exer- 
cised ownership  in  paying  it  out  and  adding 
to  it,  was  taxable,  and,  if  any  such  comment 
was  made,  the  law  of  taxation  as  to  aU  of  the 
money  should  have  been  given;  bnt  it  was 
not,  in  our  opinion,  a  question  of  law  arising 
in  this  case.  As  to  whether  Mr.  McElroy's 
evidence  should  be  affected  by  his  failure  to 
give  in  that  gold  to  the  assessor,  the  jury 
were  entirely  competent  to  determine  for 
themselves,  without  any  instruction  what- 
ever. 

We  find  no  reversible  error  in  the  record 
save  the  refusal  of  the  continuance,  and  un- 
der all  the  circumstances  we  think  the  court 
committed  error  in  that  regard.  While  it 
is  essential  to  the  welfare  of  the  state  and 
well-being  of  society  th.it  crime  should  be 
punished,  it  Is  equally  Important  that  the 
securities  of  individual  rights  should  also  be 
vigilantly  guarded.  The  judgment  is  revers- 
ed, and  the  cause  remanded  for  a  new  trial. 

BURGKSS  and  SHERWOOD.  JJ.,  concur. 


WARDER  V.  HENRY. 
(Supreme  Court  of  Missouri,  Oividon  Na  I. 

Nov.  6,  1883.) 
Dees — AcxKOWLEDaMsirT  —  Flea  ix  Abatemeet 

— PESDEWOr   OV  AXOTHEK  ACTIOS — BEMITTITrK 

— StniETiEB  OK  Appeal  Bottd  —  iHSTBtroriosB— 
NXOEaSITT  OF  Defixiko  Wohdb. 

1.  A  certificate  of  acknowledgmeot  of  a 
deed,  which  states  that  the  person  named  there- 
in as  acknowledgiug  it  "personally  appeared" 
before  the  officer  taking  it,  subatantialfy  com- 
plies with  tile  statute,  which  requires  die  cer- 
tificate to  state  that  such  pmon  is  "perMnally 
known"  to  such  officer. 

2.  Where  au  auswer  sets  up  the  defease  o{ 
a  former  snit  pending  between  the  parties  oo 
the  same  cause  of  action,  plaintiff  may  dismin 
the  first  action,  and  proceed  to  Judgment  in  dw 
second  action;  aod  inch  dismissal  may  be  sal 
np  in  an  amended  reply. 

3.  Where,  on  hearing  of  a  motion  by  de- 
fendant for  new  trial,  the  court,  in  effect,  mles 
tiiat  certain  instmetions  were  erroneon*  as  to 
one  of  plaintiff's  oanses  of  action,  and  tliat 
plaintiff  was  not  entitled  to  recover  thereon,  mi 
the  latter  undertakes  to  avoid  a  new  trisl  by 
entering  a  remittitur,  bnt  fails  to  remit  enoaKh, 
the  case  will  not  be  reversed  on  account  of  tits 
erroneous  instructions,  but  plaintiff  will  be  per- 
mitted to  remit  in  the  supreme  court  the  bal' 
ance  of  the  amonnt  improperly  recovered. 

4.  Such  remittitur  will  not  be  refused,  to 
objection  of  the  sureties  on  the  apiieal  bind, 
because  defendant  has  become  InaolTeBt  since 
the  appeal  was  taken,  since  the  question  of  en- 
tering a  remittitur  should  be  disposed  of  ac- 
cording to  law  and  the  practice  of  tlie  supreme 
court,  without  regard  to  such  sureties. 

5.  Where,  in  an  action  by  a  landlord  against 
his  tenant  for  damages  for  permitting  his  stock 
to  injure  fmtt  trees  on  the  leased  premises, 
the  conrt  charges  that,  if  defendant  "carelessly 
or  knowingly  permitted"  stock  to  injme  sndt 
trees,  he  is  liable,  etc.,  it  is  not  neoeaaary  for 
the  court  to  define  the  word  "carelessly"  to  tiie 
jury. 

Appeal  from  circuit  court,  Jackson  coonty; 
R.  H.  Fldd,  Judge. 

Action  by  George  W.  Warder  agahist 
George  W.  Henry  on  a  written  contract,  on 
an  oral  agreement,  and  to  recover  damages 
to  fruit  trees  on  a  farm  leased  by  phiinUff 
to  defendant.  From  a  Judgment  for  plaintiff, 
defendant  appeals.     Affirmed. 

C.  O.  Tlcheaor  and  Jefferson  Brumback, 
for  appellant    E.  Boblna(»i,  for  lespoadeDt 

BLACK,  a  J.  The  petlttoa  In  this  cm9» 
sets  up  three  separate  and  distinct  causes 
of  airtioa:  The  first  Is  based  npon  a  wrldiig 
dated  20th  January,  1890,  whereby  defend- 
ant, Heniy,  agreed  to  pay  to  the  plaintiff. 
Warder,  on  or  before  six  months  after  date, 
the  sum  of  $10,000,  to  be  paid  in  bonds  of 
a  description  fully  set  forth,  or,  at  the  op- 
tion of  Henry,  in  cash.  In  the  second,  tb» 
plalntiif  states  that  defendant  is  mdebted 
to  him  in  the  sum  of  $1,775  on  account  of 
the  pro  rata  unexpired  prefmtums  on  certain 
fire  hiBurance  poUoies  held  by  the  Warder 
Grand  Opera  House  Company  on  its  prop- 
erty, of  which  property  Heniy  became  tb» 
purchaser,  and  which  policies  were  duly  as- 
signed to  said  Henry.  The  plaintiff  admits 
that  be  owes  defendant  $.'i51.03  cm  account 
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4rf  certain  other  unexpired  policies  tnmed 
»Ter  by  defendant  to  him.  Other  items 
were  set  out  In  this  cause  ot  action,  but,  as 
they  are  not  In  dispute  in  this  court,  tbey 
need  not  be  mentioned.  It  is  alleged  in  tiie 
third  cause  of  action  that  defendant,  while 
in  possession  of  a  certain  farm  as  the  lessee 
of  the  plaintiff,  unlawfully  permitted  cattle 
to  brealc  down,  injure,  and  destroy  fruit  and 
ornamtfi:*al  trees  on  the  farm,  to  tlie  dam- 
age of  the  plaintiff  in  the  sum  of  $1,600. 

To  an  understanding  of  this  cose,  and  the 
Tarioos  defenses  set  up  to  the  several  camseS' 
of  action,  it  is  necessary  to  go  back  to  the 
beginning  of  the  transacUons  which  give  rise 
to  this  cMitest.  The  Wander  Grand  Opera 
House  Company,  a  eorporaton,  hereafter 
called  the  "Opera  House  Company,"  O'Wned 
certain  property  in  the  city  of  Kansas  kno«(ra 
as  the  "Warder  Orand  Opera  House"  and 
the  "Hotel  Warder."  On  the  10th  March, 
1888,  the  corporation  executed  a  deed  of 
trust  upm  the  before-menttoned  property  to 
secure  a  debt  of  $85,000.  This  deed  of  tnwt 
was  recorded  tbe  same  day,  tfaevgh  tliese  is 
a  claim  made  in  this  suit  that  it  was  not 
entitled  to  record,  because  not  properly  ae- 
Icnowledged.  Thereafter,  and  in  the  month 
of  NoTember,  1888,  the  Opera  House  Com- 
pany leased  that  part  of  the  property  known 
ae  the  "Warder  Grand  Opera  House"  to  one 
Crawford  for  a  period  of  five  years.  On  the 
10th  January,  1890,  the  Opera  House  Com- 
pany, by  its  president,  and  the  defendant, 
Uenry,  made  a  l^igOty  written  ooniract, 
whereby  the  company  aold  all  of  the  txst' 
mentioned  property  to  Henry  for  the  con- 
aidoration  of  $:ioO,000,  to  be  paid  as  foUo<ws: 
First,  to  the  National  Bank  of  Commerce 
the  sum  of  $130,000,  on  accomit  of  the  said 
secured  debt  of  $85,000,  and  of  certain  me- 
rfaanics'  liens,  all  then  held  by  said  bank; 
second,  to  convey  to  tite  Opera  House  Com- 
pany, or  to  any  person  it  might  desisunate, 
a  farm  of  500  aores  in  the  state  of  Illinois, 
known  as  the  "Roesland  Park  Fai-m,"  sub- 
ject, however,  to  a  mortgage  tberecn  of  $50,- 
000;  third,  to  deliver  to  the  Opera.  House 
Company,  or  to  its  order,  $40,000  worth  of 
cattle  then  on  the  farm;  fourth,  a  note  pay- 
able to  the  Opera  House  Company,  or  its 
order,  for  $15,000;  and,  fifth,  "said  lleury 
aluUl  also,  within  six  months  fmn  lime  of 
conveyance  t»  him,  deliver  to  said  Opera 
House  Company,  or  to  any  one  it  may  des- 
ixnate,  bonds  to  the  amount  of  ($10,000)  ten 
thousand  dollars,  in  the  aggregate,  out  of 
bonds  aggregating  $200,000,  ell  of  which  shall 
be  first  mortgage  bonds  on  the  property  par- 
tlcidarly  described  in  paragraph  one  of  this 
contract,  or  may.  In  Uen  of  said  bonds,  pay 
aald  Opera  House  Company,  or  to  its  oitier, 
ten  thousand  dollars  cash,  a-nd  sfasili  pay 
■uch  casta  If  the  bonds  be  not  delivered  vith- 
In  said  six  months."  The  agreement  recites 
the  fact  that  the  property  was  then  being  ad- 
vertised for  sale  under  the  $85,000  deed  of 
trust,  and  that  Crawford  held  the  above-men- 


tioned lease.  The  Opera  House  Company 
reserved  the  right  to  procure  a  caiiceUuti(m 
of  the  Crawford  lease,  if  It  could  do  so,  and 
In  that  event  it  agreed  to  MMirey  the  prop- 
erty to  Heniy  by  a  warranty  deed.  It  wa* 
further  agreed  that  if  the  company  could 
not  procure  a  canceUatioa  of  the  lease  helA 
by  Crawford,  then  the  property  was  to  be 
sold  under  the  deed  of  trust,  and  pimchased 
by  Henry  at  not  leas  tlian  $350,000,  to  be 
paid  as  before  mentioned.  The  conti-act  con- 
til  ins  the  fuT^her  stlpulatloa  that,  if  Henry 
should  take  title  onder  the  trust  deed,  the 
Kind  "Upera  House  Com.pany  shall  also  make 
to  him  a  warranty  deed  of  the  property."* 
The  contract  oontalns  other  stipnintions, 
which  need  not  be  noticed.  The  abov9' 
ccmtrsct  was  duly  ratified  by  the  board  of 
directors  of  the  Opera  Hoase  Company,  and 
at  the  same  time  the  boaid  ordered  Henry 
to  execute  to  Warder,  "who  was  president 
of  the  company,  the  $15,000  note,  to  be  by 
him  discounted  for  tlie  pnrpose  of  paying 
off  liens  over  and  above  the  $150,000  to  be 
paid  by  Beary.  The  boavd  »Uk>  found  that 
the  company  was  indited  to  Warder  to  an 
amount  exceeding  $78,000,  and  at  the  same 
time  made  tm  order  dlrecthig  l^enry  to  turn 
over  the  cattle,  and  to  convey  the  farm  to 
Warder,  and  to  driver  to  Warder  the  flO.OOO 
in  bonds,  or  the  cash  which  Henry  had  th« 
right  to  pay  in  lieu  of  the  bonds.  The  Opera 
House  Company  was  unable  to  proonre  a 
canoellatlon  of  the  OrawJurd  lease,  and  the 
property  was  aoid  under  the  $85,000  deed  of 
trust,  to  Henry,  at  the  price  of  $390,000,  and 
he  received  a  tnistBe's  deed,  dated  the  20tb 
January,  1890.  On  the  same  day  the  Opera 
House  GMnpany  executed  a  deed  conveyluir 
to  Henry  the  opera  honse  and  hotel  prop- 
erty, being  the  same  property  conveyed  to 
Heniy  by  the  trustee's  deed.  This  deed  pro- 
fesses, on  iti  face,  to  be  mndc  in  conBldera- 
tion  of  one  dollar,  and  other  valunue  con- 
sidemtioiis.  It  sets  forth,  by  way  of  recital, 
tlie  trustee's  deed  of  the  same  date,  and  it  is- 
then  stated  that  it  is  made  to  ratify  and 
confirm  the  tmstee's  sale.  The  deed  also 
contains  fOlI  corenanfis  of  warranty  and 
against  incumbrances,  making  no  exceptions, 
save  as  to  some  unpaid  taxes.  On  the  same 
day,  — the  aOOi  January,  1890, —  Henry  ex- 
ecuted a  deed  conv^ing  the  farm  to  Warder. 
At  the  same  time,  and  in  cmnpliance  with 
the  previooB  contract,  and  the  order  of  the 
board  of  directors,  he  gave  Warder  a  writ- 
ing thereby  aduiowledgtng  that  he  owed 
Warder  $10,000,  due  In  six  months,  to  be 
paid  in  the  described  bonds,  or,  at  the  op- 
tion of  Heniy,  in  caidi.  This  writing  is  the 
basis  of  the  plaintiff's  flnrt  eatise  of  action. 
Orawford  refused  to  d^ver  possession  of' 
the  opera  house  to  Henry,  and  thereupon  the 
latter  brought  suit  against  Omwford  In  eject- 
ment That  stilt  was  decided  by  the  trial 
court  in  favor  of  Crawford,  on  the  ground 
that  he  had  no  actual  Botiee  of  the  deed  of 
trust  at  the  time  he  took  th«  leaaa^  and  bB- 
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cause  the  deed  of  trust  was  not  well  acknowl- 
edged, and  therefore  the  record  of  it  did 
not  charge  Crawford  with  constmctlTe  no- 
tice. Henry  did  not  call  upon  or  notify  the 
Opera  House  Company  or  Warder  to  defend 
that  suit  As  a  defense,  Henry  sets  up  the 
Opera  House  Company  deed  to  htrn,  the 
Crawford  lease,  and  dalms  that  the  lease 
ccAstltutes  a  breach  of  the  covenant  In  that 
deed,  and  that  the  damages  should  be  set  off 
against  the  plaintiff's  first  cause  of  action. 
He  also  pleads  a  former  suit  pending,  the 
facts  of  which  will  be  noted  hereafter.  The 
trial  court  directed  a  rerdlct  for  plaintiff  on 
the  first  cause  of  action. 

1.  The  first  question  Is  whether  the  deed 
of  trust,  of  date  March  10,  1888,  made  to  se- 
cure the  $85,000  debt,  was  well  acknowl- 
edged, so  that  the  record  thereof  charged 
OrawffflTd  with  notice,  when  he,  at  a  subse- 
quent date,  accepted  the  five-year  lease.  The 
certificate  of  acknowledgment,  omitting  the 
caption  and  attestation  of  the  notary,  is  In 
these  words:  "On  this  first  day  of  March, 
1888,  before  me  personally  appeared  Oeorge 
W.  Warder,  who,  behig  by  me  duly  sworn,  did 
say  that  he  is  the  president  of  the  Warder 
Grand  Opera  House  Company,  a  corpwatlcm 
duly  organized  under  the  laws  of  the  state  of 
Missouri,  and  that  the  seal  affixed  to  the 
within  and  foregoing  Instrument  Is  the  cor- 
porate seal  of  said  corporation,  and  that  said 
Instrument  was  signed  and  sealed  in  be- 
half of  said  ceiporation  by  authority  of  Its 
board  of  directors;  and  said  George  W.  War- 
der acknowledged  said  instrument  to  be  the 
free  act  and  deed  of  said  corporation."  The 
notary  public.  In  making  this  certificate,  un- 
dertook to  follow  the  form  given  in  the 
third  section  of  the  act  of  April  2,  1883, 
which  form  begins  with  these  words:  "On 
this day  of 18—,  before  me  ap- 
peared A.  B.,  to  me  personally  known,  who, 
being  by  me  duly  sworn,"  etc.  The  point  of 
the  objection  Is  that  the  acknowledgment 
omits  the  words  "to  me  personally  known," 
after  the  words  "George  W.  Warder,"  where 
they  first  appear  in  the  acknowledgment 
Now,  take  the  statute,  and  it  will  be  seen 
the  ofllcar  should  certify  that  "before  me  ap- 
peared George  W.  Warder,  to  me  personal- 
ly known."  The  certificate  states  "before  me 
personally  appeared,"  etc.  The  officer.  In 
making  this  statement  that  George  W.  War- 
der personally  appeared  before  him,  includes 
therein  the  propositicm  that  Warder  was  to 
him  personally  known,  for,  imless  personal- 
ly known,  how  could  he  say  Warder  person- 
ally appeared?  The  meaning  and  sense  of 
the  certificate  of  acknowledgment  are  the 
same  as  the  statute.  The  transposition  of 
words  docs  not  affect  the  validity  of  the  cer- 
tificate. There  Is  certainly  here  a  substan- 
tial compliance  with  the  statute,  and  that  Is 
all  the  law  demands,  as  has  been  time  and 
again  held  by  this  court  Alexander  v.  Mer- 
ry, 9  Mo.  514;  Robson  v.  Thomas,  65  Mo. 
681;    Huglies   v.   McDivitt   102  Mo.   77,    14 


S.  W.  Rep.  660,  and  15  S.  W.  Rep.  756;  WD- 
son  v.  Qulgley,  107  Mo.  98,  17  S.  W.  Rep. 
881.  As  tbe  deed  of  trust  was  well  and 
properly  acknowledged,  Crawford  had  cos- 
structive  notice  of  it,  and  the  foreclosure  ot 
tbe  deed  ot  trust  by  the  trustee's  sale  to 
Henry  cut  out  the  lease.  By  the  tmstee'i 
deed,  Henry  to<^  a  title  superior  to  tbe 
lease.  If  we  lay  aside  the  trustee's  df^od. 
and  look  alone  to  the  deed  executed  by-  tb' 
Opera  House  Company,  then  the  CrawfonI 
lease  constituted  a  breach  of  the  covenants 
In  that  deed  set  forth,  for  the  covenants  an- 
general.  But  that  deed  recites  the  existeDc» 
of  the  trustee's  deed  to  the  same  grantee, 
and  the  two  deeds  are  parts  of  one  and  the 
same  transaction,  and  are  to  be  construed  to- 
gether. General  covenants  In  a  deed  may  be 
restrained  by  a  contemporaneous  sealed  bi- 
strument  Rawle,  Cov.  (3th  Ed.)  {  295.  Bat 
It  is  not  essential  to  pursue  this  inquiry,  for 
we  understand  it  to  be  conceded  that,  if  the 
deed  of  trust  was  pre^erly  acknowledged. 
then  there  was  no  breach  of  the  covenaoU 
in  the  opera  house  deed.  There  being  oo 
breach  of  the  covenants  In  that  deed,  Henty 
sustained  no  damage  which  he  could  set 
up  as  against  the  Opera  House  Omnpanr; 
and,  this  being  so,  he  sustained  no  damage 
which  he  can  set  up  against  Warder. 

2.  The  next  contention  of  the  defendant  ts 
that  his  answer  of  a  former  suit  pendinc 
between  the  same  parties  for  the  same 
cause  of  action,  set  up  to  the  plaintlfTs  first 
cause  of  action,  should  have  prevailed.  The 
facts,  aa  declared  by  the  pleadings  and  evi- 
dence, are  these:  On  the  4th  September, 
1890,  Warder  commenced  a  suit  in  the 
Jackson  county  circuit  court  against  Henir 
and  against  the  Kansas  City  Auditorinm 
Company,  the  Illinois  Trust  &  Savings  Bank, 
and  the  National  Bank  of  Commerce,  based 
upon  the  same  agreement  set  up  in  the  first 
cause  of  action  in  the  case.  That  was  a 
suit  in  equity,  in  which  Warder  prayed  for 
judgment  against  Henry  for  $10,000,  and  that 
the  same  be  enforced  as  an  equitable  lien 
upon  the  opera  house  and  hotel  property. 
Henry  was  served  with  process  in  that  stilt 
before  the  commencement  of  this  one.  This 
suit  was  commenced  on  the  ICth  of  September, 
1890,  and  Henry  filed  an  answer  setting  up 
as  a  second  and  further  defense  the  pmd- 
ency  of  the  former  suit  To  this  second  de- 
fense, Warder  filed  a  reply  on  the  13th  No- 
vember, 1890,  stating  therein  that  the  fo^ 
mer  suit  had  been  dismissed,  and  also  deny- 
ing some  of  the  allegations  made  In  the  an- 
swer. To  this  reply,  Henry  demurred.  The 
former  suit  had  not  been  dismissed,  as  to 
Henry,  when  the  reply  was  filed,  but  It  was 
dismissed  as  to  him  on  the  24th  December, 
1800.  On  the  2d  January.  1891,  Warder,  with 
leave  of  the  court,  withdrew  his  reply,  and 
at  the  same  time  refiled  It.  The  demurrer 
had  not  yet  been  dotomilned.  To  this  acdoo 
of  the  court,  Henrj-  excepted.  He  at  the 
same  time  refllwl  his  demurrer  to  the  re- 
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filed  reply,  which  demurrer  tue  court  over- 
ruled on  the  2d  January,  1891,  and  on  that 
day  a  Jury  was  impaneled  to  try  the  cause. 
Our  Code  of  Clril  Procedure  provides  that 
the  defendant  may  demur  to  the  petition 
when  it  shall  appear  upon  the  face  thereof 
that  "there  Is  another  action  pending  be- 
tween the  same  parties  for  the  same  cause  in 
this  state,"  and,  If  that  objection  does  not 
appear  upon  the  face  of  the  p0tltion,  it  may 
be  raised  by  answer.  CoaoMfi  for  defend- 
ant insist  that  the  statute  must  be  strictly 
construed;  that,  if  the  answer  was  trae 
when  made,  the  defense  is  good,  and  the 
plaintiff  cannot  avoid  its  effect  by  a  dismissal 
of  the  former  suit,  but  must  go  out  of  court. 
We  do  not  agree  to  these  prepositions. 
Thou^,  under  our  Code,  a  former  suit  pend- 
ing is  a  matter  of  defense,  and  must  be 
pleaded  with  matter  going  to  the  merit  of 
the  action,  still  such  defense  is  mattor  in 
abatement  of  the  suit.  The  gnround  on  which 
courts  proceed  in  the  abatement  of  subse- 
quent suits  Is  that  tfaey  are  unnecessary, 
jind  are  therefore  deemed  vexatious  and  ap- 
pressive.  Such  is  the  language  of  this  court 
in  State  v.  Dougherty,  45  Mo.  294;  and  this 
observation  was  approved  in  Jacobs  v.  Lewis, 
47  Mo.  344.  It  is  true,  no  mention  was  there 
niade  of  this  statute,  but  it  does  not  follow 
that  this  court  did  not  have  the  statute  in 
mind.  These  decisions  of  the  court  show  that 
this  statute  is  not  an  iron  rule.  Like  many 
other  provisions  of  the  Code,  it  is  but  de- 
-claratoiy  of  the  common  law;  and,  in  Its 
application,  regard  should  be  had  to  the  sub- 
stantial rights  of  the  parties.  Says  Judge 
Bliss:  "It  ia  sufficient  if  the  other  action 
pleaded  was  pending  at  the  commencement 
of  the  suit,  but  the  plaintiff  may  dismiss  his 
actlcm  in  one  court,  and  be  is  thereby  en- 
abled to  retain  it  in  the  other;"  citing  Rush 
V.  Frost,  49  Iowa,  183,  which  supports  the 
text  Bliss,  Code  Pi.  (2d  Ed.)  {  410.  There 
is,  no  doubt,  a  conflict  in  the  authorities 
upon  this  subject;  but  we  hold  that  where 
the  answer  sets  up  the  defense  of  a  former 
suit  pending  between  the  same  parties,  found- 
ed upon  the  same  cause  of  action,  the  plain- 
tiff may  dismiss  the  former  suit,  and  pro- 
ceed with  the  second  one.  He  may  evoi  set 
up  the  dismissal  by  an  amended  reply,  filed 
with  leave  of  court,  as  was  done  In  this 
case.  We  believe  this  conclusion  to  be  in 
perfect  accord  with  the  spirit  of  our  Code 
•of  Civil  Procedure.  As  the  first  suit  was  one 
in  equity  to  enforce  an  equitable  lien,  and 
the  second  an  action  at  law  against  Henry 
alone,  there  is  ground  for  saying  that  the 
remedies  are  concurrent,  and  the  pending  of 
the  first  is  no  obJectl<»i  to  the  prosecution  of 
the  second;  but,  as  this  questicm  is  not  dis- 
cussed in  the  brlefb,  we  pass  it  without  ex- 
pressing any  opinion  thereon. 

3.  As  to  the  second  cause  of  action :  On 
the  20th  January,  1890,  when  Henry  re- 
ceived the  deed  for  the  opera  bouse  prop- 
«rty,  and  Waidor  received  the  deed  for  the 


farm,  Warder,  as  president  of  the  Opera 
House  Company,  assigned  and  transferred  to 
Henry  unexpired  policies  of  insurance  on  the 
opera  house  property.  At  the  same  time, 
Henry  agreed  to,  and  thereafter  did,  assign 
to  Warder  certain  other  policies  on  the  build- 
ings on  the  farm.  Warder  avers  that  Hen- 
ry agreed  to  pay  him  the  difference.  This 
Henry  denies,  and  avers  that  the  i^era  house 
policies  bdonged  to  the  Opera  House  Com- 
pany, and  not  to  Warder.  The  defendant 
asked  two  instructions  to  the  effect  that 
Warder  could  not  recover  on  account  of  the 
opera  house  i>oUcies  because  the  Opera 
House  Company,  and  not  Warder,  was  enti- 
tled to  what  was  due  on  account  of  them, 
both  of  which  instructions  were  refused.  At 
the  request  of  the  plaintiff,  the  court  direct- 
ed the  Jury  to  find  for  the  plaintiff  the  value 
of  the  opera  house  policies.  If  there  was  an 
agreement  between  the  Opera  House  Com- 
pany and  Warder  to  the  effect  that  all  the 
unsold  property  of  the  company  should  be- 
come the  property  of  Warder,  to  reimburse 
him  for  expenditures  made  by  him.  The 
Jury  allowed  Warder  the  sum  of  |1,751.13 
for  the  policies,  and  also  an  undisputed  Item 
of  $83.38,  and  allowed  the  defendant,  for 
policies  turned  over  to  Warder,  the  sum  of 
$557.72,  and  found  a  balance  In  favor  of 
Warder  of  $1,276.74.  When  the  motion  for 
new  trial  came  on  for  hearing,  the  court  ex- 
pressed the  opinion  that  the  evidence  failed 
to  show  that  the  opera  house  policies  were 
the  property  of  Warder.  Thereupon,  the 
phiintlff  remitted  $1,276.74,  and  the  motion 
for  a  new  trial  was  overruled.  It  is  now 
objected  by  Henry  that  the  court  erred  in 
giving  the  plahitlfTs  instruction,  in  refusing 
his  Instructions,  and  in  accepting  the  remitti- 
tur of  only  $1,276.74,  when  the  plaintiff 
should  have  remitted  $1,751.13.  It  is  mani- 
fest from  what  has  been  said  that,  if  the 
plaintiff  was  bound  to  remit  anything,  he 
was  bound  to  remit  $1,751.13,  the  whole 
amount  allowed  Warder  for  the  opera  house 
policies.  The  trial  court,  in  effect,  held  and 
ruled,  on  the  motion  for  new  trial,  that  It 
had  erred  in  giving  the  instruction  asked  by 
plaintiff.  The  plaintiff  accepted  this  ruling 
as  correct,  and  undertook  to  avoid  a  new 
trial  by  entering  a  remittitur,  but  failed  to 
remit  enough.  He  ought  to  have  remitted 
the  full  amoimt,  and  no  doubt  intended  to  do 
so.  He  will  be  allowed  to  remit  the  further 
sum  of  $474.33  in  this  court. 

4.  We  now  come  to  the  plaintiff's  third 
cause  of  action.  It  appears  \>Varder  leased 
to  Henry  the  Illinois  farm.  The  evidence 
produced  by  Warder  tends  to  show  that 
there  was  an  orchard  on  the  farm;  that  a. 
large  numbw  of  trees  therein  bad  been 
barked  and  otherwise  injured  by  stock 
owned  and  under  the  care  and  keeping  of 
Henry,  wliile  the  farm  was  in  his  possession 
as  lessee  of  Warder;  that  Henry's  employes 
suffered  and  allowed  the  stock  to  run  In  the 
orchard;  and  that  the  orchard  was  therebf 
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(famngcid  to  tlie  amount  of  -$1,600  or  «T«r. 
lleoi-y,  testifying  in  tala  owu  behalf,  sta'ted 
that  there  was  an  old  orcbatd  on  the  CariB; 
that  he  placed  little  or  no  value  oa  the  trees, 
because  they  bore  little  or  no  frutt;  that  the 
orchard  was  lu  an  taMdoBure  of  about  17  acres 
dose  to  the  bam;  that  the  onchard  hod  al- 
ways been  used  aa  a  pasture;  ttaat  there  was 
a  young  orchard  on  the  Acrm  «t  another 
jtlace,  the  trees  in  -which  bad  not  been  In- 
>iired;  and  that  he  pafitured  and  -nsed  the 
old  orchard  the  same  after  as  before  the  sale 
of  the  farm  to  Warder.  Gn  tbis  erldenee 
the  court,  at  the  request  of  the  irialatlfl,  gave 
the  following  InstmotionB:  "(4)  The  court  in- 
structs the  jury  that  if  the  defendant  bad 
possession  of  the  Bosshotd  Park  farm,  as 
ten;tnt  of  plalntttC,  from  Jaauary  SO,  1S90, 
untU  the  Ist  day  of  April,  1890,  and  if  they 
further  belie-ra  from  the  testirmoily  thst,  dur- 
ing eald  period,  he  or  bis  employes,  in  daxee 
ai  said  ftiriB,  oardessly  ae  kno-^^ngly  per- 
mitted cattle  or  other  stocK  to  go  into  the 
orchard,  ajid  destroy  or  ln;h>re  the  trait  and 
oninmfintal  trees  therein,  then  Ute  jury  -nfU 
allorw  plaintiff,  on  the  tMrd  oomt  of  bis  ipeti- 
tion,  whatever  amount  of  damages  plaintdDF 
smstained  by  such  taijaiy  to  said  trees,  not 
to  exceed  the  sum  of  i|l,600.  The  detfeoidant 
aslced  no  instructian  bearing  upen  this  ca-nae 
of  action.  The  Jniy  allowed  Warder  (590 
damages.  The  flist  objectioB  to  this  tnstmc- 
Uon  is  that  the  word  "careleasly"  Is  jiot  de- 
fined or  explained.  This  court  has  on  ser- 
ecal  occasions  beld  ttiat  the  'exyresaten  "grass 
uegUgenoe,"  when  used  >n  an  instractlMi, 
should  be  defined.  Wiser  v.  Ohesley,  68  Mo. 
549;  Mueller  t.  Inaoranee  Co.,  45  Mo.  8L 
On  the  other  band,  it  haa  been  held  that  a 
failure  to  define  the  words  "reasonalile  catie 
and  diligence,"  "remote,"  "care  and  ptm- 
denoe,"  and  "by  diligent  inquiry."  canstttntes 
no  ground  for  reversal.  Johnson  t.  Rail- 
road, 96  M&  340,  9  S.  W.  Bep.  790;  Oottrill  y. 
Krum,  100  Mo.  897,  13  B.  W.  Rep.  763.  As 
said  in  the  case  last  cited.  It  is  not  .necesssxy 
that  the  meaning  of  ordlaaiy  words  and 
phrases,  used  in  their  usual  and  c»nventiesial 
sense,  shall  be  explained  In  Instraotiona. 
There  may  be  cases  -where  the  words  "aai»- 
less"  and  "negligent,"  and  their  adverbs, 
should  be  explained,  but  we  do  not  see  how 
the  jury  could  have  been  misled  in  this  case. 
There  is  an  incited  obligatkm,  arising  out 
of  the  rdation  of  landlord  and  tenant,  that 
the  tenant  will  use  reasonable  care  to  pre- 
vent damage  to  the  inheritanoe,  (TJ.  S.  v. 
Host  wick,  94  U.  8.  S3;)  and  to  carelessly  per- 
mit stock  to  go  into  the  ondiard  and  destroy 
f  mit  trees  Is  a  want  of  reasonable  care.  If 
the  defendant  desired  an  explanation  of  the 
term,  he  should  have  asked  it  by  reqaest 
for  further  Instruction.  This  is  technically 
an  action  far  waste,  and  Use  damages  to  be 
allowed  are  the  damages  done  to  the  in- 
heritance,—to  the  farm.  The  contention  that 
the  instruction  allows  damages  for  injuries 
to  tba  trees,  treating  them  as  personal  pn^ 


erty,  is  ratber  too  r^ned.  The  trees  w«* 
a  part  of  the  farm,  and  most  bare  been  so 
regarded  by  the  Jury.  There  Is  no  error  tai 
the  instruction,  calling  for  a  reversal;  cer- 
tainly so,  in  the  absence  of  any  request  for 
further  instructions. 

6.  The  appdiee  oska  leave  to  remit  tbe 
excess  before  mentiuned,  and  tliat  the  Judg- 
-ment  be  affirmed  for  the  balance.  As  the 
excuse  can  be  easily  ascertained  from  the 
special  findings  of  the  Jury,  the  request 
should  be  granted,  acc>)rdijg  to  the  well-set- 
tled practice  of  tiiis  court  But  the  sureties 
cm  tbe  appeal  bond,  though  not  partin  to 
tills  record,  appear  by  comtsel,  and  object  to 
aneb  a  disposition  of  tbe  ease.  They  tn^st 
th«  Judgment  should  be  reversed,  and  tbe 
cause  remanded.  In  support  of  this  claim, 
tliey  file  affldavitB  to  the  effect  that  Henry 
lias  become  ln8(dvent  since  tbe  appeal  was 
taken,  and  that  he  failed,  neglected,  snd  re- 
ta»a  to  indenmtfy  them,  as  he  bad  agreed 
to  do.  It  may  be  stated  here  that  one  of 
tbe  objects  of  reqairlng  an  appeal  bend  is  to 
-protect  the  respondent  agalmt  the  insolr- 
ency  of  the  appellant.  Again,  this  respond- 
eat has  bad  nothing  -wliatever  to  do  with 
any  dUTenmce  lietween  the  appellant  and  tiie 
sureties  concemlng  the  agreement  of  appel- 
lant to  IndeKulfy  them.  But  the  appeal 
iboad  itself  Is  a  foil  and  complete  answer  to 
the  fAJection  nnde  by  the  Burettes.  As  that 
taosid  is  not  before  -as,  we  must  assume  tiiat 
it  complies  with  the  requirement  of  Ihe  law. 
Acoordlng  to  the  statute,  tbe  conditions  of 
-flie  bcmd  are  "that  tbe  appelant  -nOI  prow- 
cvte  his  appeal  with  doe  diligence  to  a  de- 
dBion  in  ttie  appellate  conrt,  shall  peifonn 
snoh  Judgment  as  «haU  be  given  liy  each 
court,  or  such  as  tbe  appellate  conrt  may 
direct  the  drcnlt  court  to  give,  and  If  tbe 
^dgment  of  wcuih  court  or  any  part  thereof 
be  affirmed,  that  he  will  comply  wtdi  and 
perform  the  same  so  far  as  it  may  be  af- 
firmed." It  will  be  seen  that  the  appeal 
bond,  by  its  own  terms,  oentennplateB  that 
the  Judgment  may  be  affirmed  in  part,  only, 
and  'the  anreties  iknd  fliemselves  for  tbe  per- 
formanee  of  the  part  so  afBrmed.  The  qnes- 
tlan  of  entering  a  remittitur  shoold  be  ffls- 
posed  of  Bccoa:i£ng  to  law  and  -fhe  practie* 
of  this  court,  without  regard  to  tbe  sureties 
on  the  appeal  bond.  The  resiwndent  reniiti 
Hie  sum  of  9474.39,  and  tbe  Judgment  «t 
-the  lower  court  Is  affirmed  for  the  belanca 
Re^ondeat  will  pay  Uie  costs  of  this  appeal 
.All  concur. 


BTATB  V.  KJMSS. 

(Supreme  Court  of  Missonri,  Division  No.  3. 

Nov.  9,  1898.) 

VCBDIB — Masslacobter— 8xi.r-DErBS(E. 

1.  The  fact  that  an  aged  cripple  xeiifipa  ** 
insulting  questions  asked  lilm  by  defendant  * 
yonng  and  Tigorooa  nmn,  '*none  of  yonr  d — a 
boaineas,"  and  shoves  defendant,  and  laisea  M> 
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band  as  if  to  stiike  defendant,  does  not  reduce 
to  manslaughter  a  series  of  brutal  assaults  on 
the  old  man  by  defendant,  who  knocked  him 
down,  and  kicked  him  to  death;  and  defendant 
cannot  complain  of  a  Tcrdict  linding  him  ciiUt7 
of  miuder  in  Uie  second  degree. 

2.  The  fact  that  some  one,  after  the  old 
man  had  been  twice  knoclted  down,  called  ont 
that  he  was  getting-  his  gnn,  did  not  give  de- 
fendant the  right  to.  again  attack  and  jump  on 
him,  withoot  even  looldng  to  see  if  lie  was  get- 
ting or  had  a  pistol;  and  the  refusal  of  the 
court  to  instmct  on  the  law  of  self-defense  was 
iwoper. 

Appeal  from  circuit  coort,  Nodaway  coun- 
ty;   C.  A  Anttiony,  Judge. 

Albert  Klosa  waa  convicted  of  murder  la 
the  second  degree,  and  appeala     Affirmed. 

Tlie  other  facts  fully  appear  In  the  fcUlow- 
Ing  statement  by  SHERWOOD,  J.: 

The  defendant  killed  Patrick  H.  Thompsoi 
by  beatms  him  with  bis  flat,  and  kicking  him. 
to  death.  He  was  indicted,  charged  with 
murder  in  the  first  degree,  and  on  trial,  waa 
convicted  of  murder  in  the  second  degree; 
his  punishment  being  assessed  at  10  ytiors 
in  the  penitentiary,  the  lowest  term  of  i>unr 
ishment  provided  by  law  for  the  perpetrs'. 
tion.  of  that  crime;  the  trial  court  refusing 
or  declining  to  give  any  instructions  f«r  a 
higher  grade  of  crime  than  that  of  wliidi 
defendant  was  found  guilty.  The  substanctt 
of  the  evidence  adduced  at  the  trial  is  a» 
foOowa: 

Patrick  H.  Thompseu  was  aa  aged  maB, — 
some  80  years  old,  as  testified  to  by  Asbford, 
who  had  known  him  several  years.     He  was 
a  spectacle  peddler,  by  occupation;  a  crip- 
ple, who  used  a  crutch  and  a  cane  to  walk 
with;  and  on  the  occasion  la.  qoeation  h» 
supported  himself  with  bis  erutdi,  while  be 
held  the  cane  over  bis  shoulder,  and  on  it 
be   carried  a  satchel  which  oantained  liia 
small  stocK  In  trade,— his  little  alL     On  Feb- 
ruary 15,  1S93,  about  7  o'clock  in  the  even- 
ing at  that  day,  be  was  wending  his  way 
slowly   along   the'  public  rood    wlUcb   runs 
along  the  dividing  line  between  Andrew  and 
Xodaway  counties.    He  bad  ctiaeen  the  lat- 
ter county  OS  the  scene  of  his  humble  labors. 
Willie  be  was  proceeding  along  the  road,  it 
t)eiog  a  starlight  nigbt,  and  objects  ituite 
cosily  discernible,  he  was  overtaken  by  AL 
Cunningham   and   defendant,   Albert  KIosr, 
who  were  driving  in  a  buggy.     They  di-ove 
on  to  Elijah  Jacli  sou's  bouse,  near  bj-,  litop- 
ping  to  inquire  al)out  some   colts.     There, 
EIoss,  who  was  wholly  unacqiminted  with 
Thompson,  told  youuK  Jackson,  who  '.-ume  up 
to  the  road  In  answer  to  his  call:    "There  is 
an  old  man  down  there  tn  the  road.     He  will 
bum  the  bam  down,  unless  you  let  him  stay 
at  your  bouse  all  nigbt"    Thereupon,  at  de- 
fendant's   Invitation,    young    Jackson    went 
down  with  bini  to  the  road  to  see  Thompson, 
and  met  bim  coming  up  the  road  with  his 
ciutcb  under  bis  arm,  a  cone  over  his  shoul- 
der, with  a  satchel  on  It.    The  defendant  be- 
gan a   coavenation   with   him   by   saying. 


"Howdy  do,  old  man?  What  are  you  doing?" 
CMd  maa  Thompson  said,  "None  of  your  busi- 
neK;"  defendant,  "You  want  a  night's  lodg>- 
IBS?"  Thompscm,  "Yes;"  d^endant,  "You 
can't  Ktay;"  Tbompson,  "Do  you  live  up 
there?"  defendant,  "Ceirtainly,  I  do."  Tbomp- 
son, "Caa't  you  keep  me  all  nigbt?"  defoid- 
ant,  "No;  what  are  you  going  to  do  aiwat 
It?"  Tiiompson,  "N«ie  of  your  business, "— 
when  defendant  strudc  him  in  tb£  face,, 
kaocklng  him  down,  and  liiclilng  him  in  the 
side.  AIx>ut  this  time,  Cuimiugliam  ai>- 
peaxed,  and  asked  defendant  wtiy  he  bad. 
struck  bim,  when  defendant  said,  "I  have 
strudc  bim  down."  Just  theii  the  old  man 
started  to  raise  bis  bead,  and  the  defendant 
said,  "Don't  raise  your  head,  or  I'll  stomp 
the  liver  out  of  you;"  and  he  tlien,  the  sec- 
ond time,  knocked  bim  down,  and  Itidced 
bim.  The  old  man  begged  the  boys  to  help 
him  up,  and  not  let  defendant  strike  liim 
augr  more.  He-  was  caised  to  his  feet,  but— 
unaUe  to  stand,  oc  to  hold  in  his  boads  bis 
crutch  or  cane — was  laid  back  -apoa  the 
ground.  About  this  time  a  'Hr.  Jklarsball 
came  do-wn  the  road,  and  some  one  migges<ed 
that,  ha  go  and  get  a  lanteca,  wliich  be  dW; 
and,  when  he  returned,  defendaat  said,  "be 
was  very  serry  be  had  knocked  bUa  (the  old 
man)  down,  and  said  he  would,  sat  do  it  any 
more."  Tliey  then  attempted  to>  get  tb»  aid 
man  op  again,  who,  being  unable  to  stand* 
veached  out  to-VBanls  defendant,  to  beip  him- 
self up,  when  defendant  said,  "G d  d a 

you!  yon  can't  stick  your  hands  in  my  pock- 
et," and  again  struck  the  old  man,  and 
knocked  bim  down,  when  aU  present  told  de- 
fendant to  stop,  and  begged  him  not  to  Iiit 
the  old  man  any  more.  About  that  time  de- 
fendant claimed  to  have  lost  his  ring,  and 
the  boys  took,  ttie  lantern,  and  began  making 
search  for  it;  and  when  some  (me  said,  "The 
old  maa  is  getting  in  Iiis  valise,"  the  defend- 
ant again  struck  the  oUi  cripple.  Jumped  onto 
tUm,  and  began  beating  him  in  the  face,  and 
kicking  him  in  the  liead.  With  much  dlffl- 
ciUty,  the  four  young  men  who  were  present 
pulled  def aidant  off  of  hUn ;  and  even  after 
that,  as  tic  old  man  attempted  to  raise  )Us 
hoiid  from  the  ground,  tbe  defendant  again 
kicked  him  ia  the  bead.  The  defendant,  at 
the  tirje.  bad  oa  a  pair  of  heavy  boots.  The 
tLStimouy,  except  that  of  defendaat,  shows 
that  na  resistance  of  any  efaaracter,  no  as- 
sault. Eo  violent  or  abusive  laaguage,  waa 
iiuide.  used,  or  aiipllcd  by  ihc  old  peddler 
towards  the  defendant;  that  lils  assauU  on 
this  karmless  eld  cripple  was  unpruvokiid 
and  without  excuse.  The  crowd  dispersed, 
whtn  young  Jackson  -WMit  boiuc.  nud,  when 
Ma  futher  came  back  borne,  luirnitiMl  his 
troulde  to  bim;  and  they,  with  some  of  ih«» 
aelgbliors,  returned;  found  the  old  man 
where  the  assault  has  l)een  committed.  -Thi'y 
then  carried  him  to  the  home  of  Mr.  Jackson, 
wliere  they  bathed  him,  applied  hot,  wet 
cloths  to  bis  feet,  and  finally  sent  for  a  doo 
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tor,  who,  upon  examination,  fotmd  that 
Thompson's  skull  bad  been  fractured,— "a 
dint  In  his  head  that  you  coidd  lay  your  fin- 
ger In;"  his  nose  seemed  brokoi,  and  Bey- 
eral  severe  bruises  and  cuts  Inflicted  upon 
his  face  and  head  and  side,— from  the  result 
of  which,  two  days  later,  (February  17th,) 
he  died.  The  attending  physician  stated  that 
death  was  occasioned  by  the  Injuries  inflict- 
ed by  defendant.  No  autopsy  was  held  on 
the  deceased,  and  so  the  extent  of  his  In- 
juries cannot  1>e  imown.  Thompson  was  un- 
conscious from  the  time  he  was  carried  from 
the  road  to  Jackson's  home.  The  testimony 
Is  that  the  assault  was  committed,  and  most 
of  the  injuries  inflicted,  on.  the  north  side 
of  the  road,  and  in  Nodaway  county,  and 
that  deceased  died  in  that  county.  After  the 
old  man  died,  his  clothing,  ralise,  and  effects 
were  searched,  and  no  weapons  of  any  char- 
acter were  found.  A  warrant  being  issued 
immediately  for  the  arrest  of  defendant,  he 
could  not  be  found,  bat  about  a  we^  later 
was  located  and  arrested  in  Oldahom.'i  ter- 
ritory, whither  he  had  fled,  and  where  he 
w.is  in  Jail. 

There  was  testimony  adduced  for  the  de- 
fense to  the  effect  that,  just  before  the  de- 
fendant jumped  on  the  old  man  for  the  last 
time,  some  one  cried,  "Look  out!  he  is  getting 
his  gun;"  but  tbe  testimony  of  some  of  the 
witnesses  is  that  the  only  thing  uttered  was, 
"The  old  man  is  getting  into  his  satchel." 
There  was  also  testimony  that  as  the  cry 
mentioned  was  made,  whatever  it  was,  the 
defendant  said,  as  he  sprang  on  the  old  man 

with  both  feet,  and  as  he  did  so,  "God  d n 

you,  you  can't  draw  no  gun  on  me."  But 
the  defendant  denied  that  he  made  use  of 
any  such  exclamation.  He  also  denied  that 
he  told  young  Jackson  about  a  man  being 
down  the  road  who  would  bum  the  barn, 
etc.,  though  this  is  positively  testified  to  by 
Jackson.  The  defendant  attempted  to  excuse 
his  conduct  by  saying  that  old  man  Thomp- 
son told  him,  in  response  to  his  question, 

"It's  none  of  your  d n    business,"   and 

shoved  him,  and  raised  his  hand  as  if  he 
was  going  to  strike  him,  etc.;  but  he  does 
not  deny  the  statement  of  Jackson  that  he 
told  old  man  Thompson,  "Don't  raise  your 
head,  or  I'll  stomp  the  liver  out  of  you," 
nor  does  he  deny  the  other  statements  here- 
tofore related.  He  claims,  indeed,  that  be 
was  acting  In  self-defense  when  he  jumped 
on  the  aged,  decrepit,  and  crippled  man  the 
third  and  last  time;  that  he  was  afraid  that 
the  poor  <Ai  creature  would  shoot  him  or 
hurt  him,— at  a  time,  too,  when  all  the  evi- 
dence shows  that  the  old  man  was  incapa- 
ble of  raising  his  head  from  the  ground, 
only  for  a  moment,  and  that,  after  receiving 
his  coup  de  grace  from  the  brutal  kick  of 
defendant,  "his  head  dropped  to  the  ground, 
and  he  never  moved  his  head  from  the 
ground  no  more."  Nor  did  he  speak  after- 
wards. 


This,  in  brief,  was  the  testimony,  and  upon 
that  the  trial  court,  of  its  own  motion,  elim- 
inated the  element  of  murdo-  in  the  first  de- 
gree from  the  Indictment,  and  instructed  the 
Jiury  as  to  that  offense  in  the  second  degree. 
An  instruction  was  also  giv^i  as  to  man- 
slaughter in  the  second  degree.  The  eleventh 
instruction  was  the  following:  "(So.  11)  If 
the  Jury  brieve  from  all  the  evidence  that 
at  the  Ume  the  defendant  struck  and  kicked 
the  said  Thompson,  if  you  believe  from  the 
evidence  that  defendant  did  kick  the  said 
Thompson,  and  indicted  the  Injuries  from 
which  the  said  Thompson  afterwards  died, 
the  defendant  was  acting  under  a  Ti<dent 
passion,  suddenly  aroused  by  reason  of 
Thompson  having  used  towards  defendant 
insulting  and  abusive  language,  and  having 
shoved  or  struck  him  with  his  hand  or  stid^. 
or  by  reason  of  a  reasonable  apprehension 
upon  the  part  of  the  defendant  that  Thomp- 
son was  in  the  act  of  drawing  some  weapon 
upon  him  tot  the  purpose  of  killing  blm,  or 
infiicting  upon  him  some  personal  injury, 
you  cannot  find  the  defendant  guilty  of  mur- 
der, for  in  that  case  the  law  presumes  tliat 
such  Injuries  were  inflicted  without  mailer, 
but  by  reason  of  such  passion.  On  the  other 
hand,  although  you  may  believe  that  defend- 
ant struck  and  kicked  the  said  Thompson, 
while  in  a  violent  passion,  suddenly  aroused 
as  above  stated,  yet  if  you  rtiall  further  be- 
lieve from  all  the  evidence  that  such  inju- 
ries to  Thompson  were  inflicted  by  the  de- 
fendant, and  that  such  injuries  were  not 
necessary  to  the  self-defense  of  the  defend- 
ant, as  explained  In  other  Instructions,  you 
will  flnd  the  defendant  guilty  of  manslaugh- 
ter in  the  fourth  degree,  so  stating  in  yaat 
verdict,  and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary  for  a  period 
of  two  years,  or  at  imprisonment  In  the  coon- 
ty  jail  for  a  period  of  not  less  than  six 
months  nor  greater  than  (me  year,  or  by  a 
fine  of  not  less  than  $500,  or  by  both  a  fine 
of  not  less  than  $100  and  Imprisonment  in 
the  county  Jail  not  less  than  three  months." 
In  addition  to  that  already  quoted,  another 
instruction  was  given  on  the  law  of  sdf-de- 
fense.  All  of  these  instructions,  as  wdl  as 
the  others  mentioned,  were  given  by  the  conrt 
of  its  own  motion.  This  instruction  about 
self-defense  was  given  in  the  teeth  of  all  the 
testimony,— that  the  victim  of  the  defend- 
ant's brutal  rage  was,  except  when  held 
up  by  others.  Incapable  of  standing  or  sit- 
ting up;  incapable  of  holding  his  cane  w 
his  cratch  in  his  hands;  lying  prone  on  his 
back  on  the  ground;  and  unable  even  to 
raise  his  head,  except  but  for  a  moment 
And  the  uncontradicted  testimony  of  young 
Jackson  also  shows  that,  at  the  time  the 
poor  old  cripple  was  assaulted  the  last  time, 
he  was  not  even  sitting  up,  but  "kinder  rais- 
ed himself  up  with  one  hand  to  reach  for 
his  satchel."  It  is  unnecessary  to  t>articu]ar- 
Ize  the  nine  instructions  to  which  objection 
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is  made.   Tbey  are  In  stereotyped  form,  and 
need  no  comment 

W.  W.  Ramsay,  Geo.  Orossan,  and  Jas.  L. 
Growney,  for  appellant  B.  P.  Walker,  Atty. 
Gen.,  for  the  State. 

SHERWOOD,  J.,  (after  stilting  tlie  facts.) 
1.  As  Uiere  were  no  errors  committed 
against  the  defendant  In  the  court  below, 
neither  In  ^vlng  nor  in  refusing  Instructions, 
nor  in  the  admission  or  rejection  of  evi- 
(Icnce,  the  Judgment  should,  as  to  those 
points,  unquestionably,  be  affirmed.  The  de- 
fendant is  not  represented  by  counsel  In  this 
court,  but  it  Is  claimed  In  the  motion  for  a 
new  trial  that  "the  evidence  showed  bo 
greater  olfense  than  manslaughter,  and  the 
verdict  for  murder  In  the  second  degree 
should  not  be  permitted  to  stand."  With 
the  view  to  meet  this  objection,  the  evidence, 
<x>ntained  in  the  worst  and  shabbiest  tran- 
script ever  sent  up  to  this  court,  has  been 
<-arefuIly  read,  and  the  substance  of  It  given 
in  the  preceding  statement  Instead  of  the 
verdict  being  for  too  high  a  grade  of  homi- 
cide, the  only  wonder,  resulting  from  a 
perusal  of  the  evidence,  is  that  the  Jury  were 
not  permitted  to  Inquire  as  to  defendant's 
guilt  of  murder  in  the  first  degree.  The  cir- 
cumstances already  related  would  surely  fur- 
nish a  sufficient  ba£ds  for  a  conviction  of 
that  grade  of  crime.  Indeed,  it  may,  with 
confldeuce,  be  said  that  the  whole  range  and 
realms  of  the  annals  of  criminal  Jurispru- 
dence scarcely  furnish  a  more  shocidng  and 
flagrant  example  of  a  cowardly  and  brutal 
miuYler,  unredeemed  by  a  single  palliating 
feature,  and  unextenuated  by  a  single  sub- 
stantial cause  or  excuse.  Look  at  the  case 
hi  outline:  A  man  80  years  of  age  goes  hob- 
bling along  on  his  crutch,  beating  on  his 
aged  shoulders  a  satchel  containing  the  ma- 
terials of  his  humble  vocation.  It  Is  win- 
ter time,  and  cold.  Nightfall  Is  about  to  over- 
tolce  Um  on  the  public  highway,  and  he  ap- 
plies at  Hurray's  for  shelter  for  the  night 
It  Is  denied  him,  and  so  he  goes  trudging 
along  to  seek  elsewhere.  Nearing  another 
dwelling,  he  is  passed  by  two  young  men  hi 
a  buggy.  It  is  then  about  dusk,  but  suffi- 
ciently light  for  them  to  easily  discern  what 
manner  of  man  the  wayfarer  is.  (This  is 
shown  by  the  gratuitous  falsehood  told  by 
defendant,— that  "There  is  an  old  man  down 
in  the  road,  and  he  will  bum  the  bam  un- 
less," etc.)  Shortly  thereafter,  the  old  man 
is  approached  on  the  public  highway  by  two 
young  men,  one  of  whom  accosts  him,  ask- 
ing him  impertinent  questions,  and  taunting 
him.  The  old  man,  as  he  had  the  right  to 
do,  replies  to  the  questions,  "None  of  your 
business,"  when  he  is  Immeaiately  knocked 
down,  and  brutally  kicked  In  the  side,  by 
defendant  whose  murderous  feet  were  shod 
with  heavy  boots.  Not  satisfied  with  that, 
when  the  old  man,  a  few  moments  later,  at- 

temnted   to   raise   his    head,    the   defendant 


bawls  out,  "Don't  you  raise  your  head,  or 
I'll  stomp  the  liver  out  of  you;"  and,  suiting 
actions  to  the  words,  again  he  knocks  him 
flat  with  the  earth,  and  kldss  him.  Not  sat- 
isfied with  that,  he  makes  hypocritical  pro- 
fessions of  sorrow  for  what  he  had  done, 
and  promised  not  to  do  so  any  more;  and 
yet,  when  those  present  attempted  to  raise 
the  old  man  up,  and  he,  unable  to  stand, 
reached  out  towards  defendant.  In  the  en- 
deavor to  hold  himself  up,  defendant,  eager 
for  another  chunce  at  the  old  cripple,  says, 

"G d   d n  you!  you   can't   stidfc  youi- 

hands  in  my  pocket,"  and  again  struck  the 
aged  object  of  his  unmanly  rage,  and  imocked 
him  down  for  the  third  time;  and  this  in 
spite  of  the  remonstrances  of  those  present 
A  few  momenta  later,  while  the  ring  is  be- 
ing looked  for,  some  one  cries  out,  "Look 
out!  he  Is  getting  tn  his  valise,"  or  "Look 
out!  he  Is  getting  his  gun,"  when  defendant, 
without  looking  to  see  If  this  were  true,  again 
Jumped  on  the  old  man  with  both  feet,  and 
beat  him  and  kicked  him.  By  the  united 
force  of  four  young  men,  defendant  was,  with 
difficulty,  pulled  off;  and  not  satisfied  with 
this  fourth  attack,  when  his  aged  and  help- 
less victim  tried  to  raise  his  head  for  the 
last  time  on  earth,  defendant  kicked  him 
in  the  side  of  the  head,  making  a  place,  as 
one  of  the  witnesses  says,  "you  could  lay 
your  finger  in."  If  these  touching  Incidents 
of  soul-sickening  barbarity  and  bratal  ferocity 
do  not  make  out  a  case  of  "a  heart  regardless 
of  social  duty,  and  fatally  bent  on  mischief," 
then  It  is  needless  to  consult  the  authorities 
in  order  to  discover  what  kind  of  heart  that 
is. 

We  have  said  that  tbe  poor  old  cripple 
had  the  right  to  reply  as  he  did  to  defend- 
ant's Impertinent  and  taunting  questions. 
This  Is  true,  even  If  he  added  to  his  answer 
the  expletive  of  an  oath.  Such  answers 
cannot  be  re^rarded  as  insulting,  and  mf^re 
words.  In  such  circumstances,  are  no  provo- 
cation; but  If  they  were,  and  even  if  (he 
old  man  "shoved"  defendant  away  from  him, 
and  afterwards  raised  his  hand  as  if  to 
strike  him,  (as  to  which  there  is  only  de- 
fendant's unsupported  testimony,  coiiin-a<ll<'t- 
ed  by  that  of  young  Jackson,)  stlU,  this 
would  neither  Justify,  excuse,  nor  piilliate 
defendant's  subsequent  outrageous  conduct,— 
out  of  all  proportion,  as  it  was,  to  what  the 
old  man  had  done,  conceding  it  to  oe  tmo 
that  the  deceased  really  used  insulting  words, 
and  did  "shove"  him.  This  point  Is  xrM 
illustrated  by  East,  toucning  the  subjec*:  of 
homicide  In  hot  Mood,  where  he  says:  "It 
must  not,  however,  be  understood  ttiat  noy 
trivial  provocation,  which.  In  point  of  Law, 
amounts  to  an  assault  or  even  a  blow,  will, 
of  course,  reduce  the  crime  of  the  party  kill- 
ing to  manslaughter.  This,  I  know,  has  been 
supposed  by  some,  but  there  Is  no  author- 
ity for  it  in  the  law,  for  where  the  punish- 
ment Inflicted  for  a  slight  transgression  of 
any  sort  Is  outrageous  in  its  nature,  either  In 
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the  manner  or  tiie  coiitiiraanoe  of  it,  and 
beyond  all  proportloii  to  the  offense,  It  i» 
rather  to  be  considered  as  the  effect  of  a 
brutal  and  diabolical  malignity  than  of  hu- 
man frailty.  It  is  one  of  the  tme  symptoms 
of  what  the  law  denominates  'malice,'  and 
therefore  the  crime  will  amount  to  mm'der, 
aotwithstanding  audi  provocation."  "Bar- 
barity," says  Lord  Holt  in  Keate's  Case, 
Comb.  406,  "will  often  make  malice."  1 
Blast,  P.  CL  234.  To  the  same  effect,  see  2 
Bish.  New  Crlm.  Law,  (  703,  and  cases  cited. 
Whartao  says:  "Violent  acts  of  resentment, 
bearing  no  proportion  to  the  provocation  or 
insult,— partictilariy  where  there  Is  a  decided 
preponderance  of  strength  on  the  part  of 
the  party  killing,— are  barbarous,  proceeding 
rather  from  bnttol  malignity  than  humaa 
frailty;  and  barbarity  will  often  imply  mal- 
ice." Whart.  Horn.  S  425,  and  cases  cited. 
Bladutone  says:  "Also,  If,  even  upon  a  sad- 
den provocaticn,  one  beats  another  in  a  cru^ 
and  unusual  manner,  so  that  he  dle8>  thongh 
he  did  not  Intend  bis  death,  yet  he  is  guilty 
of  murder  by  express  malice;  tliat  is,  by 
an  express  evil  design,— the  genuine  sense 
of  'maBtia.'  As  where  a  sclioolmaster  stamp 
ed  on  his  scholar's  belly,  so  that  the  suf- 
ferer died,  this  was  Jnstly  held  to  be  mur- 
der, because,  the  correction  being  excessive, 
and  Bocfa.  as  (xmid  not  proceed  but  from  a 
tjad  heaot,  it  was  equivalent  to  a  deliberate- 
act  of  alaogliter."  4  BL  Comm.  190.  Under 
these  axttiiorlties,  and  in  the  drcumstances 
already  stated,  even  if  it  be  tme  that  the 
old  man  replied  to  defendant's  impeiUnent 

and  insulting  qnestions,  "None  of  your  d n 

business,"  and  shoved  him,  and  raised  his 
hand  as  if  to  strike  Iiim,  the  subsequent 
atrociously  malignant  and  barbaroos  conduct 
towards  him,  an  aged  and  helpless  cripple, 
establishes  such  a  case  as  would  have  well 
Warranted  an  inquiry  by  the  petit  jury  as 
to-  whether  the  defendant  was  not  gull^  of 
murder  in  the  first  degree,  and  it  does  not 
admit  of  doubt  iltat  tfaair  inquiry  should  have 
been  confined  to  tttat  degree.  Of  course^ 
there  could  be  no  mnnalaingfater,  in  either  de- 
cree, la  the  drcumstances  of  this  case,  and 
tltat  inquiry  riuHild  not  have  been  submitted 
to  tbe  Jury. 

2.  Was  an  Instruction  anthoilzed  on  the 
theory  of  self-defense?  This  is  the  remain- 
ing point  to  be  considered.  As  shown  by 
the  statement  heretofore  made*  old  man 
Thompson,  had  no  weapon,  and  consequently 
there  was  no  orvert  act  on  his  part  The 
rt^t  of  defendant  again  to  attack  itis  help- 
less victim  did  not  arise,  and  could  not  arise, 
untU  lie  had  done  everything  In  his  pawer 
to  avoid  doing  so.  If  he  could  safely  have 
avoided  Jumping  on  the  prostrate  form  that 
lay  bleeding  before  tiim,  It  was  his  duty  to 
have  done  this,  for  otherwise  he  would  not 
hare  tteen  jtistlfled.  State  v.  Johnson,  76 
Ma  121.  The  duty  of  defoidant  was  to  re- 
treat, or  at  least  to  avoid  proceeding  to  the 
last  resort,— to  the  exercise  of  the  extreme 


rtgbt  of  self-defense,— 30  long  as  was  cdo- 
slstent  with  his  own  safety;  and  certainly 
there  was  no  such  fierceness  of  assaalt  ia 
this  case  as  sometimes  forbids  retreat,  and 
Justifies  instantaneous  actios.  State  t 
Thompson,  83  Ma  257;  1  Whart  Crim.  Law, 
(9t]»  Ed.)  g  486a;  1  Bisb.  New  Grim.  Law. 
gg  8^,  814,  872.  Besides,  one  who  claims  to 
have  acted  in  celf-defense  must  act  without 
fault  or  cardessness.  2  Bish.  Crlm.  Law. 
g  644.  He  cannot  act  on  bare  conjecture 
or  surmise,  and  then  claim  he  had  reasonable 
gronnd  for  his  acts,  and  extreme  necessit,? 
for  Ms  Justification.  In  the  present  Instance, 
defendant  seemed  aU  too  eager  for  tht 
attack,  and  Jumped  on  the  old  man  witli- 
out  even  looking  to  see  if  he  was  getting, 
or  had,  a  pistol.  Moreover,  that  defend- 
ant was  not  acting  In  self-defense  Is  atkown 
by  his  conduct  tbron^out  the  whole  se- 
ries of  murderous  assaults  wUch.  be  made, 
and  by  the  final  kick  In  the  head  vbidi 
he  gave  his  decrepit  and  aged  victim,  after 
Ite  was  pulled  off  of  him  tlie  last  time. 
These  drcumstances  sbow  a  cruel  and  malig- 
nant heart,  and  not  a  reasonable  apprehen- 
sion of  immediate  and  impending  danger. 
State  V.  GHmore,  95  Mo.  534,  8  S.  W.  Rep. 
350,  912;  State  r.  Thbor,  95  Mo.  586.  8  & 
W.  Rep.  744.  For  tiieBe  reasons,  we  hoU 
tliat  there  was  no  basis  for  an  Instractioa 
<m  the  theory  of  setf-defensa  Indeed,  on  tlie 
facts  presented  by  this  record.  It  Is  glaringl; 
preposterous  to  discuss  the  question.  Kit 
for  reasons  already  given,  as  thoe  vna 
no  eiror  committed,  prejudicial  to  the  de- 
fendant, the  Judgment  must  be  affirmed.  AH 
concur. 


SMITH  V.  CHICAGO  &  A.  S.  CO. 

(Sapreme  Court  of  Miaaonri,  DIvMMi  No.  1. 

Not.  6,  1808.) 

Appui, — Wwaaat  ov  Bvidkncb  —  Dav.ioe»-Pii- 
eosM.  Iii«cRia«  TO  HxaaiBD  Woicav  —  ttat- 

IMOa— EXCEBBIVB  Vebdict. 

1.  In  an  action  againat  a  railroad  compasT 
for  injuries  to  a  passenger  who  fell  from  the 
car  pistform  owing  to  the  aHeged  sadden  start- 
ing of.  the  train,  evidenoe  by  the  piaintiff  isd 
her  son  that  she  started  to  leave  the  car  jint 
as  soon  as  the  train  stopped  at  a  station,  ud 
before  It  started,  will  support  a  finding  by  tlie 
jury  in  her  favor,  thon"jh  a  number  of  witnesfr 
es  for  defendant  testified  that  plaintiff  did  not 
get  up  to  go  oat  until  after  the  train  had  start- 
ed, and  thotigh  it  is  proven  that  the  place  wbere 
■he  fell  from  the  car  platform  is  one-fbnrtli  of 
a  mile  from  the  station  platform. 

2.  Loss  of  earnings  is  a  proper  riemtnt  of 
damages  for  personal  injuries  to  a  married  vft- 
man,  since  the  statute  provides  that  the  waget 
due  her  for  her  separate  latxir  shall  constitDtt 
her  separate  estate. 

3.  In  an  action  for  personal  injuries,  vnti 
of  loss  of  earnings  is  admissible  under  an  il- 
legatton  In  the  i^etition  that  plaintiff  has  been 
deprived  of  the  means  of  support. 

4.  A  verdict  of  $6,500  will  uot  be  set  aside 
as  excesKve  where  it  appears  tltat  piaintiff  re- 
ceived several  cuta  and  bruisea  by  falling  from 
a  moving  train;  that  she  was  confined  to  to 
bed  for  three  montlis;   that  she  is  ineapadttCed 
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from  follawing  her  vocation  as  seamstrois;  and 
tiiat  an  injury  to  her  bead  has  produced  paraly- 
sis of  one  side  of  her  body. 

5.  In  an  action  for  iwraonal  injuries  bus- 
taiaed  by  falling  from  a  moving  train,  it  is 
act  error  to  aasume  tliat  plaintiff  liad  fallen  on 
ivcks  along  the  roadbed,  in  framing  tvypotbet- 
ical  questions  to  an  expert  witness,  where  plain- 
tiff's wounds  sbovr  that  she  must  hare  fallen 
«o  some  hard,  blont  objects. 

Appeal  from  circuit  court.  Raudolph  oouu- 
tj;  John  A  Hocluiday,  Jud^e. 

Action  by  Georgia  .Smltli  asainst  tbe  Gbl- 
<aCO  A  Alton  Ballroad  Gompany  for  personal 
injarles.  IVom  a  Judgment  In  plaiutier'a  fti- 
Tor,  defendant  appeals.     Affirmed. 

Geo.  Robertaon,  for  appellant  Tyson  S. 
Dines  and  Peiry  S.  Rader,  (or  respondent 


BLACK,  C.  J.     Tbe  plaintiff,  Mn.  Smith, 
and  her  son,  15  or  16  years  (M,  were  p««- 
sengcrs    ou   one   of   the   defendant's   trains 
from  Odessa  east  to  Higbee,  both  way  sta- 
tions.    The   local   cu-s   in    tlie   train    were 
crowded,  and  the  plaintiff  and  her  son  took 
seats  in  the  rear  concfa,  designed  for  through 
passengers,  pnosaant  to  the  orders  of  the 
oonductor.     When  tbe  train  reached  a  sta- 
tion called  Yates,  she  and  her  sou  attempted 
to  go  to  a  forward  oar,  and  In  making  the 
attempt  she  fell  from  the  car  platform,  re- 
oetrlng  the  injuries  of  which  she  complniaa. 
The    petition   Is  in   two   cotmts.     The  '  first 
stat«s  that  the  SBrrants  of  the  defendant 
Begli0sntiy  directed  plaintiff  to  go  forward 
to  anottier  car  wben  the  train  reached  Yates 
ctatlott.    The  second  states  that  tbe  serrants 
of  the  defendant  directed  her  to  go  forward 
when  the  train  stopped  at  that  station,  and 
that  tbey  ne^Ugently  failed  to  stop  the  train 
loDg  cnoagb  to  enable  her  to  go  forward  In 
safety.     On  this  state  of  the  pleadings  the 
court  gnre  an  Instractlon,  at  tbe  request  of 
the  defendant,  to  1!he  effect  that  the  plaintiff 
■  could  not  recover  II  ^e  did  not  leave  the 
car  ia  wMch  she  was  sitting  ntltil  the  train 
had  started.    Tbe  contention  of  the  defend- 
ant DOW  is  that  the  verdifet.  which  was  for 
plaintiff.  Is  contrary  to  this  instruction  and 
the  evidence  bearing  npon  this  Issue.    The 
erldeaoe  on  both  sides  shows  that  tbe  porter 
of  the  car  In  which  plaintiff  was  seated  had 
a  conrersatlon  with  the  plaintiff  at  some 
point  before  reaching  Tales.     The  plaintiff 
says  It  occurred  just  before  reaching  Tates, 
wbUe  tbe  porter  says  It  occurred  before  that 
Tbe  plaintiff  and  her  son  both  testified  that 
the  porter  told  them  to  go  to  a  forward  car 
as  soon  as  tbe  train  stopped  at  Tates,  as 
the  car  in  which  they  were  riding  did  not 
etop  at  the  platform  at  Higbee,  the  next  sta- 
tion.    The  porter  testified  thot  he  gave  the 
plaintiff  no  such  order,  but  thht  he  said  he 
would    assist    her    forward    before    they 
reached   tbe  last-named   station.    He   says 
he  Intended  to  move  them  forward  two  cars 
at  the  water  tank  near  Higbee,  but  he  does 
T.23s.w.no.l4— 50 


not  sny  he  communicated  this  intention  to 
b«r.  The  plaintiff  and  her  sou  both  testi- 
fied that  tbey  picked  up  their  bundles,  and 
started  forward,  as  soon  ajs  tbe  train  stopped 
at  Xates.  She  followed  the  boy,  and  tbey 
both  passed  through  the  twt>  oar  doors,  tbe 
first  being  a  vestibule  door.  He  crossed  over 
the  platform  of  the  car.  She  says  the  cur 
gave  a  Jerk  Just  as  she  stepped  apon  tbe 
platform  of  tbe  ear  In  which  she  had  been 
seated,  and  she  fell  off  on  the  ground,  head 
foremost;  that  she  did  not  know  bow  long 
the  car  had  been  in  motion  when  she  fell; 
and  that  she  tried  to  catch  hold  of  the  rail- 
ing, but  does  not  know  that  she  cau^t  hold 
of  anything.  Dr.  Bawklos  assisted  In  put- 
ting her  on  the  train  wben  it  stopped  and 
backed  up  to  where  she  fell  off.  He  was 
introduced  as  a  witness  by  the  plaintiff,  and 
on  cross-examination  testified  tliat  he  talked 
with  her  at  that  time,  and  again  at  Higbee; 
that  she  said  she  went  forward  in  obedience 
to  the  order  of  the  porter;  that  wben  she 
got  on  the  car  platform  the  car  started;  that 
het  head  began  to  swim,  and  she  then  sat 
down.  He  says  she  made  the  further  state- 
ment that  she  occasionally  had  fainting, 
spells,  and  thought  she  was  going  to  have 
one  then.  Plaintiff  says  she  did  not  make 
this  last  statement  The  proof  Is  clear  thai 
the  cars  stopped  but  a  short  time  at  tli«- 
Tates  platform,  not  long  enough  to  enable 
the  plaintiff  to  go  forward  with  safety.  The 
defendant  called  three  or  four  persons  wlio 
were  on  the  car  at  the  time,  and  tbey  testified 
that  the  plaintiff  was  slow  in  gettinjr  hpr 
packages  together,  and  that  she  did  not  get 
up  to  go  out  until  the  train  had  started. 
One  witness  says  the  train  had  moved  300 
yards  east  of  tbe  station  platform  before  she 
started  for  the  forward  ear.  He  thinks  slie 
was  blown  off  the  platform  by  the  wind. 
The  proof  shows  that  the  plaintiff  fell  off  at 
a  point  about  one-fourth  of  a  julie  east  of 
the  station  platform.  One  vvltness,  who 
measured  the  distance,  places  It  at  2,000  feet 
While  the  evidence  produced  by  the  defend- 
ant, standing  alone,  shows  that  tbe  plalutiff 
did  not  leave,  or  attempt  to  leave,  the  car 
until  the  train  had  started,  stil)  the  evidence 
of  the  plaintiff  and  her  son  Is  direct  and 
positive  to  the  effect  that  they  started  out 
as  soon  as  the  train  stopped,  and  before  It 
started.  There  Is  therefore  a  direct  conflict 
in  the  evidence  on  this  quesdon.  It  was  the 
province  and  duty  of  the  Jury  to  settle  this 
conflict  Tbe  point  made  that  tl*e  verdict 
Is  contrary  to  the  evidence  and  this  Instruc- 
tion Is  therefore  not  well  taken. 

2.  The  plaintiff  was  a  married  woman  at 
the  time  of  the  accident  She  had  not  lived 
with  her  husband  toe  a  period  of  five  years. 
and  during  that  time  she  supported  herself 
and  son  by  sewing  and  making  dresses.  She 
proved,  over  the  objections  of  tbe  defendant, 
that  she  earned  from  ?20  to  $25  per  month 
as  a  seamstress  prior  to  the  accident,  and 
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that  she  was  unable  to  pursue  her  occupa- 
tion because  of  the  Injuries  which  she  re- 
ocired.  Tills  evidence  as  to  earnings  was  ob- 
jected to,  on  these  grounds:  First,  because 
a  married  woman  cannot  sue  tar  wages 
eoi-ned  by  her;  second,  because  loss  of  wages 
is  not  claimed  in  the  petition.  Our  statute 
provides  that  all  rights  in  action  wbi(^  may 
be  due  to  a  married  woman  "as  the  wages 
of  her  separate  labor,  or  have  grown  oat  of 
any  violation  of  her  personal  rights,  shall 
•  *  •  be  and  remain  her  separate  prop- 
erty and  under  her  sole  control."  This  stat- 
ute vests  in  a  married  woman  the  right  to 
sue  for  and  recover  wages  due  to  h^  for 
her  sepai-ate  labor,  and  it  must  follow  that 
she  has  the  right  to  sue  for  loss  of  wages  in 
an  action  like  the  one  at  bar.  Loss  of  earn- 
ings is  theref(»re  a  propw  dement  of  dam- 
ages in  this  case.  The  fact  that  she  did 
not  live  with  her  husband  at  the  time  of  the 
accident  Is  immaterial  so  far  as  concerns  this 
question.  The  first  objection  to  the  evidence 
is  therefcwe  not  wdl  taken. 

The  petition  states,  among  other  things, 
that  the  plaintiff  "was  violently  thrown  from 
the  platform  of  said  car  onto  the  rodis  of 
defendant's  roadbed,  whweby  she  received 
wounds,  bruises,  and  gashes  upon  her  head, 
face,  arm,  neck,  and  legs;  that,  by  reason  of 
sstld  wounds  and  hurts,  she  has  suffered 
great  pain  and  anguish,  and  has  been  de- 
prived of  the  means  of  her  support"  It  is 
here  clearly  averred  that  the  plaintiff  has 
been  deprived  of  the  means  of  her  support 
by  reason  of  the  injm-ies  which  she  received, 
and  this  averment  includes  the  less  com- 
prehensive one  that  the  Injuries  rendered  her 
unable  to  pursue  her  occupation  as  seam- 
stress. The  objection  that  loss  of  earnings 
are  not  claimed  resolves  itself  into  this:  The 
petition  is  too  general,  and  it  should  have 
pointed  out  in  terms  what  her  means  of  sup- 
port were.  The  plaintiff,  it  moy  be  observed, 
did  not  make  proof  that  she  had  lost  the 
profits  of  any  particular  contract  She  sim- 
ply gave  evidence  of  her  earnings  In  the 
usual  courae  of  her  business,  and  she  bad 
the  right  to  Introduce  such  evidence  nnd^ 
the  general  averment  made  In  the  petition. 
Luck  V.  City  of  Rlpon,  52  Wis.  196,  8  N.  W. 
Rep.  815;  Wade  v.  Leroy,  20  How.  34;  Rail- 
way Co.  V.  Savage,  110  Ind.  157,  9  N.  E. 
Rep.  85;  City  of  Bloomlngton  v.  Chamber- 
lain, 104  111.  208.  If  the  defendant  desired  a 
more  specific  statement.  It  should  have  filed 
a  motion  to  have  the  petition  made  more  spe- 
cific and  definite.  As  the  evidence  was  prop- 
erly received,  it  follows,  also,  that  the  loss  of 
earnings  became  an  dement  of  damages,  and 
the  court  committed  no  error  in  so  Instruct- 
ing the  Jury. 

3.  It  is  further  objected  that  the  verdict 
which  was  for  $6,500,  is  excessive.  The 
plaintiff  received  two  cuts  or  gashes,  one  ex- 


tending from  the  mouth  to  the  chin  tione,  and 
the  other  on  the  side  of  the  face.  One  tooth 
was  broken,  and  driven  through  the  Up.  One 
arm  and  <Hie  leg  were  badly  toolsed,  and 
there  was  a  bruise  on  the  t»ack  of  the  head. 
According  to  her  evidence  she  was  unable  to 
get  out  for  over  three  months,  and  during 
that  time  she  could  not  use  the  wounded  leg. 
She  is  still  unable  to  use  It  in  operating  her 
machine.  Though  the  wound  on  the  bead 
did  not  appear  to  be  serious  at  the  time  of 
the  Injury,  still  it  then  gave  and  ever  8inc« 
has  given  bee  much  trouble  and  loaa  of  deep. 
Physicians  who  examined  this  wound  before 
the  trial  say  there  Is  a  depression  of  the  slcaU 
under  it  and  that  it  has  produced  paralyils 
of  one  side  of  the  body.  On  this  evidence 
we  cannot  say  the  damages  are  excesslre. 
The  trial  occurred  some  four  years  after 
the  accident  and  It  appears  the  plaintiff  has 
been  growing  worse  all  the  whiles  The  eri- 
dence'  tends  to  show  permanent  injuries  of 
body  and  mind,  and.  If  the  Jury  bdieved  thto 
evidence,  the  damages  are  reasonable. 

4.  'nie  plaintiff  called  several  physidfliis. 
and,  during  the  direct  examination,  asked 
them  to  give  their  (pinions  whether  tbe 
plaintiff  would  recover,  assuming  as  true  a 
given  state  of  facts.  To  these  qnestlous  the 
defendant  objected,  on  the  ground  that  Iht 
facts  assumed  had  not  been  proven.  Socb 
questions  should  be  based  upon  facts  whicli 
the  evidence  tends  to  prove.  Russ  v.  Rail- 
road, (Mo.  Sup.)  20  S.  W.  Rep.  472.  We  h-ivf 
examined  the  evidence  as  set  out  in  the  ab- 
stracts, and  find  that  there  was  evldemt 
tending  to  prove  all  the  assumed  facts,  li 
is  true  that  the  questions  assumed  as  a  fact, 
among  others,  that  the  plaintiff  was  "violent- 
ly thrown  from  the  platform  of  a  passenger 
conch  on  a  railroad  track  to  the  rodcs  of  tbe 
roadbed,"  and  there  Is  no  direct  evldatce 
that  she  fell  upon  a  rock  or  rocks.  But  Dr. 
Scott,  to  whose  office  the  plaintiff  was  xakai 
after  her  arrival  at  Hlgbee^  in  spealdng  ot  '< 
the  wound  on  the  hip,  testified  that  it  ap- 
peared to  have  been  made  by  some  blunt  1b- 
strument  probably  a  rode  We  think  it  may 
be  inferred  from  the  evidence  that  she  fdS 
upon  roclcs.  But,  aside  from  this  infnoice. 
tLere  is  no  such  error  In  the  instmction  as 
to  call  for  a  reversaL  The  wound-t  them- 
selves show  dearly  that  they  were  canaed  hy 
some  hard,  blunt  object  and  the  fact  that 
the  object  is  not  correctly  described  hi  the  as- 
sumed facts  could  not  have  prejudiced  tbr 
defendant 

5.  Some  other  objections  were  made,  bni 
they  were  considered  on  a  former  appeal. 
(108  Mo.  243,  18  S.  W.  Rep.  971.)  and  will 
not  be  reconsidered  in  this  one.  Tbe  judg- 
ment is  affirmed. 

MAOFARLANB,  J.,  not  sitting.  The  otto 
Judges  concur. 
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LAXIER  T.  McINTOSH  et  aL 
(Supreme  Court  of  Missouri,  DiTisioD  No.  1. 

Nov.  e,  1893.) 
Foreclosure  Sale — Defects— Kiohts  of  Pur- 
chaser — Estoppel—  Ei  ectm  ent. 

1.  A  forecloanre  sale  and  payment  of  the 
purchase  price,  wliich  fail  to  pass  the  legal  title 
to  the  land  owing  to  a  misdescription  in  the 
advertisement  and  deed,  do  not  operate  as  a 
discharge  of  the  debt  and  mortgage,  but  give 
the  pnrcliaser  an  equitable  right  to  the  security 
of  the  mortgage  for  the  amount  of  the  mort- 
gage debt. 

2.  An  entry  of  ^tisfaction  on  the  record 
of  a  mortgage,  made  by  the  mortgagee  after  a 
foreclosure  sale,  under  the  l>elief  that  the  sale 
had  effectually  foreclosed  the  mortgage,  is  not 
conclusiTe  on  the  purchaser,  and  he  may  show 
that  no  title  passed  at  the  sale,  owing  to  a  mis- 
description of  the  premises  in  the  advertise- 
ment and  deed. 

3.  A  foreclosure  sale,  which  does  not  pass 
the  I^ral  title,  owing  to  a  misdescription  of  the 
land  in  the  advertisement  and  deed,  will  not 
exhaust  the  power  of  sale  contained  in  the 
mortgage,  so  as  to  prevent  a  resale  to  correct 
the  error  in  the  first. 

4.  A  mortgagor  who  accepts  the  surplus 
arising  from  a  foreclosure  sale  of  land,  and 
who  requests  a  resale  to  correct  an  error  in  the 
first  sale,  and  who  enters  into  a  contract  with 
the  purchaser  whereby  the  latter  is  to  reconvey 
the  land  on  being  reimbursed  for  the  purchase 
money  advanced,  is  estopped  to  attack  the  valid- 
ity of  the  resale. 

5.  A  mere  right  of  redemption  in  a  third 
person,  after  foreclosure,  is  not  such  an  out- 
standing title  as  will  defeat  a  recovery  in  eject- 
ment by  the  parchaser  against  the  mortgagor. 

Appeal  from  drcolt  court,  Newton  county; 
Joseph  Cravens,  Judge. 

Ejectment  by  L.  C.  Lanier  against  Thomas 
Mclntodi  and  others.  From  a  Judgment  in 
plalntilTB  favor,  defendants  appeal.  Affirm- 
ed. 

Geo.  Hubbert,  Benton  &  Sturgls,  and  A.  J. 
Harbison,  for  appellants.  H.  G.  Pepper,  for 
respcHident 

MACPARLANB,  J.  The  Bult  Is  ejectment 
In  the  usual  form  to  recover  a  parcel  of  land 
22  rods  0  feet  long  by  15  rods  7  feet  wide.  In 
McDonald  county.  The  answer  admitted  the 
possession  of  Mcintosh  aa  tenant  of  his  co- 
defendant  J.  D.  Sbidds,  but  denied  all  other 
allegations.  It  also  set  up  the  following  spe- 
cial defense:  "Defendants,  for  fui-ther  an- 
swer, say  and  aver  that  at  one  time  in  the 
year  1886  defendant  Shields  gave  to  one  John 
A.  Kunkle  a  note  for  the  sum  of  $270.00,  to 
bear  Interest  at  the  rate  of  ten  per  cent,  per 
annum,  to  secure  which  he  executed  a  mort- 
gage upon  the  property  sued  for  herein  to  the 
said  Kunkle,  but  the  same  has  been  long 
paid  and  satisfied,  so  no  ground  of  action 
could  exist  on  that  account  against  him;  not- 
withstanding which  defendants  are  advised 
and  aver  that  plaintiff  pretends  to  make 
som«  claim  of  right  to  the  possession  of  the 
land  aa  a  pretended  assignee  of  the  said 
mortgage  after  condition  broken.  Defendant 
Shields,  while  protesting  that  the  said  mort- 
gage was  long  ago  satisfied,  comes  and  of- 


fers to  pay  into  the  court,  for  the  benefit  of 
the  lawful  owner  of  the  said  mortgage  debt, 
all  and  every  sum  and  amount  which  may 
appear  from  the  evidence  in  this  case  to  be 
and  remain  tmpnid  thereon,  if  any,  if  It  l>e 
found  that  the  plaintiff  Is  vested  with  the 
rights  of  the  said  mortgagee."  The  reply  ad- 
mits the  execution  and  delivery  of  the  note 
and  mortgage  by  J.  D.  Shields,  but  denies 
that  he  ever  paid  the  note  or  satisfied  the 
mortgage,  as  charged  In  the  answer.  In  sup- 
port of  his  title  plahitiff  offered  In  evidence 
the  following  deeds:  (1)  Mortgagee's  deed 
from  John  A.  Kunkle  to  J.  C.  Seaboum,  dated 
October  29,  1887.  This  deed  purports  to 
convey  the  land  under  power  of  sale  c<hi- 
tained  in  the  mortgage  made  by  defendant 
Shields,  and  described  in  the  answer.  (2) 
Quitclaim  deed  from  J.  C.  Seaboum  to  George 
W.  Corum,  dated  May  2,  1888.  (3)  Mortgage 
deed  from  George  W.  Corum  to  plaintiff,  L. 
0.  I^anier,  to  secure  a  note  for  $300,  due  In  10 
days,  wltii  power  of  sale  In  case  of  default, 
d.ated  April  5,  1889.  (4)  Mortgagee's  deed 
from  L.  C.  Lanier,  under  power  of  sale,  to 
Alphonso  Howe,  dated  May  18,  1889.  (5) 
Quitclaim  deed  from  Alphonso  Howe  to  plain- 
tiff, Lanier.  No  date  given  in  abstract.  The 
record  of  the  mortgage  from  defendant 
Shields  to  Kunkle  showed  an  entry  of  satis- 
faction on  the  margin,  dated  October  16, 
1886,  and  signed  by  Kunlde,  the  mortgagee. 
In  explanation  of  that  entry  of  satisfaction, 
Kunkle  testified  that  prior  to  the  entry  he 
had  undertaken  to  sell  the  property  under  his 
mortgage,  but  mlsd  escribed  the  land  In  both 
the  advertisement  and  deed.  At  this  sale 
Seaboum  was  also  the  purchaser,  paying 
therefw  9306,  which  paid  the  debt  and  cost 
and  $17  or  $18  over,  whldi  was  paid  to 
Shields,  as  mortgagor,  to  whom  was  deliv- 
ered the  note  and  mortgage,  and  he  then  en- 
tered satlsfactlin.  That  on  learning  of  Uie 
misdeBcription  of  the  land  In  the  previous 
sale  and  deed,  at  request  of  the  piurchaser 
and  Shields,  be  resold  the  property,  merely 
to  correct  the  mistake.  On  this  sale  nothing 
was  paid.  The  evidence  also  tended  to  show 
that  these  purchases  at  mortgagee's  sale  were 
made  by  Seaboum  at  the  request  of  Shields, 
bis  son  Abe,  and  Ous  Corum,  and  Seaboum 
undertook  it  for  the  benefit  of  defendant 
Shldds.  Seaboum  gave  them  an  agreement 
to  convey  as  they  should  direct  upon  repay- 
ing him.  The  parties  borrowed  the  money 
to  pay  for  the  land,  and  Seaboum  signed  the 
note  as  securl^,  with  the  understanding  that 
when  the  amount  was  paid  he  woidd  convey 
as  directed.  Seaboum  liad  the  note  to  pay, 
but  the  mon^  was  afterwards  repaid  to  uim, 
a  part  by  Abe  Shields,  but  most  of  It  by 
Corum;  and  at  the  request  of  Shields,  Abe. 
and  C<Hrum  he  conveyed  the  land  to  the  lat- 
ter. The  evidence  is  not  very  clear  from  or 
by  whom  Seaboum  was  repaid.  The  evi- 
dence shows  further  that  the  second  sale 
made  under  the  Shields  mortgage  was  con- 
ducted by  an  agent,  the  mortgagee  then  be- 
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ing  8kdc  Lanier  n-as  the  stepson  of  Comm, 
and  mairied  tbe  dauslitar  at  plaintiff.  There 
vrtta  conflict  In  the  erideuce  as  to  who  was  In 
poascs^on  of  die  property  after  Seaboum 
gav«  It  up,  which.  If  important,  canaot  be  IB- 
teUleently  settled  from  what  appear*  on  tbe 
abstract  The  facts  were  tried  by  a  jury, 
nnd  at  request  of  plaintUF  tbe  court  gave  the 
following  instructions:  "The  court  InstructB 
the  jury  tliat  if  they  believe  from  tbe  erl- 
.  deuce  that  3.  D.  Silelds  and  wife  executed 
and  delivered  tbe  mortgage  deed  to  John  A. 
Kunkle^  read  la  evideuce,  and  that  after  coa- 
dltlon  broken  in  said  mortgage  said  KunUe 
attempted  to  advertise  and  sell  the  Utnd 
therein  described,  but  by  mistake  fiiUt>d  to 
describe  the  said  land  In  the  advertisement 
and  the  mortga^eeVi  deed,  and  that  J.  C.  Sea- 
boom  became  the  pwcbaser  at  such  sale,  and 
paid  tbe  note,  Interest,  and  oosts  secured  by 
aald  mortgage;  and  If  the  jury  fnttaer  find 
that  by  mistake  in  the  first  sale  Kimkle  en- 
tered satisfactloD  on  the  margin  of  the  rec- 
«rd  of  the  said  mortgage,  and  that  thereafter. 
«t  the  request  of  J.  D.  Shields,  he  advertised 
and  sold  the  land  in  said  mortgage  deed  ac- 
<>ordiug  to  the  conditions  therein,  and  exe- 
cuted and  deUveved  t»  J.  C  Seaboum  the 
mort^gee's  deed  read  in  evidence,— then  such 
codiTeyaace  vested  the  legal  title  to  tbe  land 
in  controversy  1b  Seabouru,  and  that  3.  D. 
SUieida  is  stopped  Cram  denying  Seaboum'ti 
title,  or  ttioae  ctaimlns  under  him;  and  the 
successive  ooaveyances  from  Seaboum  and 
otbeiB,  clalmlaer  under  him,  had  tbe  effect  to 
rest  tai  plaitiOff  all  right  and  ttOe  at  defend- 
ant Staielda."  Defeadant  asked,  but  the 
(XHirt  refused  t»  instruct,  (1)  that  payment 
of  the  mortgage  debt  by  Seaboum,  the  sur- 
render of  tbe  note  to  Shields,  and  tl>e  entry 
'Of  aatiafactlan  of  the  mortgage  on  the  record 
estlngnlsihed  tbe  p»w«r  of  sale,  and  the  sec- 
end  sale  and  deed  tbereuuder  were  nullities; 
(2)  tboogb  the  attempted  sales  may  have 
operated  as  an  assignment  of  tbfe  debt  and 
mortgage  to  Seniiouni.  yet  plaintiff,  by  the 
ooav^tonces  t»  blm,  succeeded  to  no  such 
rii^its  under  the  mortgage  as  would  entitle 
bbn  t»  recover  in  ejectment  from  tiie  mert- 
tsagor;  @)  that  under  t3ke  pleadings  aoid  evi- 
4au»  dieDendant  Shields  should  have  been 
permitted  to  recover. 

1.  It  Is  conceded  that  tbe  first  sale  attempt- 
ed by  tbe  mortgage,  In  tailing  to  describe 
the  laud,  either  la  tbe  advertisemeut  or  deed, 
did  not  pass  to  Uie  puMhaser  tlM^  legal  title 
to  the  property  sold.  Tbe  same  result  would 
foUow  a  oonveyaace  with  a  Hke  error  by  the 
owner.  It  is  iaalBted,  however,  by  defend- 
ants, that  tbe  scde  and  payment  of  tbe  pur- 
chase money  in  discbarge  of  the  mortga^ 
debt  gave  the  purchaser  no  equitable  right  to 
tbe  security,  but  operated  as  a  complete  and 
abscdate  discharge  of  tbe  debt  and  mort- 
g^e.  To  that  proposition  we  do  not  yldd 
assent.  An  assignment  of  a  mort^ntge.  In  or- 
der to  transfer  the  entire  legal  and  equitable 


Interest  of  tbe  mortgagee,  must  be  by  de-'J 
containing  such  words  of  grant  as  will  show 
aa  Intention  of  tbe  parties  to  aiak«>  a  com- 
plete transfer.  When  a  formal  assignmen:  i> 
thus  made,  and  the  bond,  note,  or  otber  evi- 
dence of  tbe  debt  la  assigned  and  delivered 
tbe  aeaignee  will  be  invested  not  only  with 
the  legal  estate,  but  with  any  power  of  sal*- 
contained  In  the  mortgage.  Pickett  v.  -loues. 
63  Mo.  199;  1  Jones.  Mortg.  |  786;  15  Am«r 
&.  Bug.  Bnc.  Law,  842.  An  eifultabte  aseigo- 
ment  does  not  require  these  formaBties.  Ib 
this  state  the  mere  assignment  of  the  debt 
carries  with  it  the  mort{;age  as  an  incideat 
which  may  be  enforced  by  tbe  assignee  lo 
his  own  name;  and  an  equitable  assignment 
will  be  dedai'od  and  enforced  by  way  «f 
subrogBtiau  whenever  right  and  Justice  re- 
quire that  it  should  be  done.  So  it  is  hfM 
that  a  sale  of  tbe  mcxlgaged  premises  whlcb 
is  ineffective  on  account  of  defects  In  the 
execution  of  tbe  power  will  operate  as  an 
equitable  assignment  of  tbe  mortgase  to  the 
pui-chaser  if  he  paid  the  purchaae  money  In 
good  faith,  and  it  was  applied  to  the  sati»- 
factlon  of  the  mortgage  debt  Wilcoxon  v. 
Osbom,  7T  Mo.  632;  Honaker  v.  Sbongh.  Si 
Mo.  472;  Priest  v.  City  of  St  LoiUs.  1(C  Mo. 
6oi2.  15  S.  W.  Rep.  S88;  Jones,  Mortg.  i  l«i78 
Tho  evidence  In  this  case  shows  that  Sea- 
bourn  purchased  In  good  faith,  and  paid  to 
the  moi'tgiigee  the  porchnse  price,  which  wa^ 
applied  to  the  payment  of  the*  debt  secured 
In  this  piu:chase  he  intended  to  buy.  and 
supposed  be  had  bought,  the  mortgaged  pro^ 
erty.  He  £ot  nothing  In  law  for  tbe  uiuaev 
paid,  and  he  was  in  equity  entitled  to  the  se- 
ctirlty  of  the  mortgage  for  the  amount  due 
on  the  note  when  paid. 

2.  After  a  foreclosure  sale  imder  a  uw-t- 
gage  the  title  of  tbe  purchaser  comes  thTousb 
the  mortgage.  The  mortgage  Is  not  satis- 
fled,  but  foreclosed.  It  Is  therefore.  In  sncfc 
case,  Improper  to  make  an  entry  of  satisfac- 
tion on  the  record.  The  entry  made  by  The 
mortgagee  in  this  case  was  Intended  to  m-^a 
nothing  more  than  that  the  mortgage  had 
been  satlsfled  by  a  sale  of  the  preml8<>s. 
It  could  have  no  greater  elTect  at  least  h^ 
tween  tbe  parties,  than  the  sale  and  deed 
therenndo'.  Indeed,  after  the  equitable  as- 
signment of  tbe  mortgage,  Kunkle,  as  mort- 
j  gagee,  as  between  himself  and  the  purchaser, 
I  had  no  power  to  enter  satisfacUMi.  BntrieB 
of  this  kind  are  open  to  explanation  by  paml 
evidence,  and  a  direct  proceeding  to  impcarti 
them  is  not  required.  Joerdon  v.  SdBrtmpf, 
77  Mo.  384;  VaUe  v.  Iron  Mountain  Co,  27 
Mo.  455;  ChappeU  v.  Alien,  38  Mo.  213.  Ibe 
evidence  shows  very  condnslvrfy  that  thto 
entry  was  made  without  authority,  under  a 
mistaken  Idea  of  duty,  and  under  the  belief 
that  tbe  sale  had  effectually  foredosed  rh* 
mortgage.  It  should  not  be  allowed  to  st.Tnd 
In  tbe  way  of  tbe  purchaser's  rights. 

8.  As  to  the  effect  of  the  second  sale.    By 
a  recent  well-considered    decision    of    this 
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court,  rendered  In  banc,  It  wu  held  that  a 
sale  and  eoavejrance  of  tke  mortgssed  prem- 
tew  by  a  mortsagee  or  trustee  acting  nnder 
a  poMTcr.  though  defectirdy  executed,  passed 
the  legal  estate  to  the  purchaser,  siibjeet  to 
the  right  of  redemption.  In  such  cose  the 
title  passes  bjr  a  couTeyazice  of  the  property 
l»r  <>no  Ueiding  the  title.  Schanatrerk  t. 
Hohreeht,  <Mo.  Sap.)  22  S.  W.  Rep.  94». 
The  first  aale  and  conyeraBce  here  was  not 
of  the  UKHtgaged  property  nt  an,  owing  to  a 
misdesci'lptloii;  and  th«  lef;al  titio  wns  not 
affected,  but  reraained  in  the  mortgagee,  who 
held  It  In  trust  for  the  benefit  of  the  e«iufta- 
ble  assigiiee  of  the  debt  Thmtgh  the  validity 
of  the  second  sale  may  be  qnesttoned  by  rea- 
son of  the  Irregularity  arising  from  the  ab- 
sence of  the  mortgagee  when  it  was  made, 
and  the  employment  of  an  agent  to  conduct 
it,  there  can  be  do  doubt  that  the  legal  title 
parsed  to  Seabmmi  by  the  dved,  and  under 
whotn  plaintiff  clninis  through  mesne  con- 
Teyances. 

4.  Aside  from  all  these  considerations,  we 
think  the  erldence  conclusirely  shows  that 
defendant  Shields,  by  his  conduct  and  agree- 
ments, is  estopped  to  dispute  the  absolute 
fore<4oaarc  of  this  mottgaee.  The  first  sale 
wns  made  or  attempted  at  his  request,  with 
the  information  that  his  son  would  buy  the 
property.  After  the  sale  he  received  from 
the  mortgagee  |16  or  $17,  which  remained  of 
the  proceeds  of  the  sale  after  the  debt  had 
hfim  paid.  The  second  sale  was  made  by 
KunUe  at  the  request  of  Senboiirn  and  dc-  ] 
fendant  Shields,  and  for  the  pwi-pose,  as  they  i 
declared,  of  correctiiiR  the  inist.ike  In  the 
prerions  sale,  and  of  pirtting  the  title  lu  Sea- 
boiirn.  So  far  as  Kunkle  acted  It  was  under 
ilie  direction  of  Shields.  Shields'  conduct  Is 
explained  In  the  undisputed  evidence  that 
Seiiboorn,  in  making  the  piirciwses,  vras  act- 
inc  for  hire,  his  son,  and  Coruni,  under  an 
agreement  by  which  he  was  to  convey  the 
l.nnd.  acrording  to  their  direction,  upon  being 
reimbursed  for  what  he  had  advanced.  Aft- 
er the  title,  at  the  request  of  Shields,  had 
been  vestwl  in  Seabourn,  a  new  airangeuient 
was  made,  wholly  independent  of  the  mort- 
gage. Under  that  agreement  Seabourn  was 
to  bold  the  title  as  security  for  the  money 
advanced  to  pay  the  mortgaae  debt.  Under 
this  transaction  and  contract  the  right  of  re- 
demption, if  It  would  otherwise  have  exist- 
ed, was  clearly  waived  by  Shields,  and  he 
was  estopped  to  dispute  the  validity  of  the 
mortgagee's  sales.  Austin  v.  Lorlng,  63  Mo. 
22;  Nanson  v.  Jacob,  93  Mo.  34C,  6  &  W. 
Rep.  246;  Jones,  Mortg.  S  1484.  If  defend- 
ant tias  any  remedy  it  Is  upon  the  contract 
nndcr  which  Seabourn  took  and  held  the 
title  for  hkn.  upon  which  m>  issue  was  made 
or  determined  in  this  record. 

.5.  Under  the  foreclosure  8.ile  the  legal  title 
of  the  heirs  ot  Mrs.  Shields,  wife  of  defend- 
ant, who  died  before  the  first  sale,  if  any 
ih.-j-  h.id,  also  passed  to  the  purchaser,  and 


no  one  entitled  is  seeking  to  redeem  their  in 
terest.  A  m»e  right  ef  redenptiou  in  a 
third  person,  after  foreelosiu-e,  is  not  sach  an 
ontstandlng  title  as  will  defeat  a  recovery 
in  ejectment  The  title  "must  he  such  a 
one  as  the  owner  ot  the  title  hiimsdf  conld 
recoTor  on  If  he  were  asserting  it  in  an  ac- 
tion. It  must  be  a  present,  snbsistlng,  ami 
operative  tifle."  McDowdd  v.  Schneider,  27 
Mo.  406;  Woods  V.  HUdebrand,  4S  Mo.  287. 
We  see  no  error  In  the  record,  and  the  Judg- 
ment is  fffflnnod.    All  concnr. 


WILIJAMS  V.  WILLIAMS  et  al. 
(CkHirt  of  Appeals  of  Kentucky.    Nov.  4.  1803.1 

WU.LS— TsSIAMBNTAIir    CiPiCIVr— EVIDKTOBi 

On  a  will  contest,  it  a|)|>eared  th«t  more 
than  20  years  before  maluaK  his  wiU,  and  near- 
ly 30  years  before  his  death,  testator  was  ooii- 
f  ned  to  ail  insane  aaylvn  for  a  few  tuoiiths  for 
retigioos  imenhy;  that  he  was  a  greot  reader 
<rf  the  Bible  and  of  aieUgionspajMr;  that  before- 
making  his  win  he  pra^red  much  at  uifdit.  and 
professed  to  have  seen  three  lights  typifyintr 
different  retigiooa  dcnoBtiiiatknig:  that  iu  rhp- 
heat  of  diacMBian  he  talked  of  reli^ii  in  air 
BTcited  manner;  ftat  he  sometimes  had  a  wild 
look,  and  lost  much  sleep.  Held,  that  those 
facts  do  not  support  a  verdict  of  insanity,  ren- 
derisf;  void  the  wilt  which  devised  kia  property 
to  a  r^igious  society,  where  it  further  C|»eared 
that  he  amas.spd  a  coasidernUe  fortune  after  hia 
release  from  the  asylum:  that  his  relatives,  the 
contestants  of  the  will,  often  procured  him  to 
go  on  theii'  bond  as  snretv;  and  that  they  join- 
ed him  in  bosineas  trnusaeCMiis,  and  ailowed 
him  to  look  after  their  interests;  and  whei-i^ 
many  witnesses,  who  had  known  testator  in- 
timately for  years,  testtfed  tl»t  he  wcm  per- 
fectly rational  on.  all  sobjccta,  and  that  he  had 
perfect  health,  slept  wcU,  and  was  a  fine  himt^ 
ness  man. 

Appeal  from  circuit  court,  Owen  county. 

"Not  to  be  oflkdaUy  reported." 

Contest  of  the  wlU  of  Joseph  F.  WIlUainR 
by  I^niar  Willianas  and  othera.  on  the  ground 
of  insanity.  From  a  Jadgment  in  favor  of 
the  contestants,  the  executor  appeald!  Ke- 
versed. 

J.  H.  DoiTnan,  Humphrey  &  Davie,  T.  J. 
Hardin,  and  Strother  &  Gordon,  for  appel- 
lant Wm.  lilndsay  and  Lindsay  &  Bott.s,. 
for  aw>ellee3. 

BENNETT,  C.  J.  In  May,  1881,  Joseph 
F.  WUHams  made  his  win,  devlBlng  the  bulk 
of  his  pmijeity  to  the  Baptist  Church.  He 
died  In  Alarch,  1887,  and  his  ■vvDl  wns  duly 
admitted  to  record  In  Owen  county.  The 
appellees,  who  are  his  next  of  kin,  appealed 
the  case  to  the  Owen  circnit  court.  c.nA  con- 
tested It,  upon  the  ground  of  the  religious  In- 
sanity of  testator,  to  the  extent  that  he  was 
rendered  Incompetent  to  make  it,  and  also 
upon  the  gi'ound  of  undue  influence.  The 
latter  ground  has  bom  abandoned,  leaving 
the  question  of  insanity  alone  in  issue.  The 
case  was  tried  in  the  lower  court,  and  ap- 
pealed to  this  court,  and  this  court  reversed 
it  for  errors  of  law,  ami  sent  It  back  for  a 
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new  trial,  \vblch  was  had,  and  resulted  in 
finding  against  tlie  wllL  13  S.  W.  Kep.  250. 
The  case  is  again  here  for  i;pTiew.  The  sole 
question  for  decision  is,  was  Joseph  F.  Wil- 
liams at  the  time  he  made  the  will  incom- 
petent to  make  it  because  of  i«ligiiiiis  in- 
sanity? We  will,  in  as  short  a  way  as 
practicable,  give  a  full  synopsis  of  the  con- 
testants' evidence  upon  that  subject:  It  is 
that  Joseph  F.  Williams  was  Insane  In  1S59 
about  religion,  and  was  sent  to  the  Insane 
asylum  In  the  same  year,  and  remained  there 
under  treatment  about  seven  months,  when 
he  was  discharged  as  recovered;  that  he  ihen 
returned  home,  and  pursued  his  ordinary  oc- 
cupation of  farming,  which  he  did  well  and 
successfully;  that  he  read  the  Bible  and 
Western  Recorder  a  great  deal  and  almost 
exdnsively;  that  he  was  in  good  health, 
social,  and  a  good  conversationalist,  and  most 
persons  took  an  interest  in  hearing  him  talk; 
that  he  took  charge  of  his  old  mother,  and 
kept  her  comfortably  as  long  as  he  lived,  and 
at  no  expense  to  herself  whatever,  and  the 
money  she  received  from  her  husband's  es- 
tate by  his  management  was  never  tiaed,  he 
supporting  her,  and  caring  for  her  out  of  his 
own  means;  that  be  was  tiie  statutory  guard- 
Ian  of  two  of  bis  nephews  for  four  and 
eight  years,  and  managed  their  estate  well, 
and  also  kept  and  cared  for  them;  that  he 
ndopted  an  orphan  girl,  and  took  good  care 
of  her,  and  was  greatly  distressed  when  she 
i-nu  away  from  him;  that  he  was  on  several 
official  bonds  as  the  surety  of  his  brother, 
1)ought  and  sold  property,  and,  by  pi-udence 
and  judgment,  amassed  a  fortune  of  about 
$25,000,  and  he  owned  on  his  retiim  from 
the  asylum,  in  1850,  only  about  |600;  that 
he  was  drafted  during  the  war  twice,  the 
first  time  paying  commutation  money,  the 
second  time  hiring  a  substitute  for  a  dis- 
charge. The  prlncii>al  circumstances  relied 
on  to  establish  religious  Insanity  are— First 
That  .Posepb  F.  Williams  was  a  great  reader 
of  the  Bible  and  the  Western  Recorder.  It 
Is  sufficient  to  say  that,  if  that  fact  alone 
tends  to  prove  religious  insanity,  there  are 
many  persons,  especially  the  farming  class, 
that  are  not  above  the  suspicion  of  insanity 
upon  the  subject  of  religion.  Second.  That 
he  often  read  the  BiUe  aloud.  Well,  we  sup- 
pose that  that  was  a  matter  of  taste,  and  not 
nn  evidence  of  insanity.  Third.  That  before 
be  made  his  will  he  prayed  mui^  at  nights 
on  the  farm,  and  at  hist  he  professed  to  have 
Keen  three  lights,— a  large  light,  a  smaller 
light,  and  a  still  smaller  light,— and  that  God 
said  that  the  large  light  was  the  Baptist 
Church,  the  second  in  size  was  the  Christian 
Church,  and  the  third  was  the  Methodist 
Church.  Now,  these  facts,  in  the  light  ot 
other  evidence,  must  be  considered  as  the  in- 
dulgence of  only  a  strong  figure  of  spee<di, 
de«dgned  to  represent  the  superiority  of  the 
Baptist  Church.  It  is  not  the  first  time  that 
such  expressions  have  been  used  to  repre- 


sent the  Idea  in  a  strong  and  vivid  manner. 
The  Apostie  Paul,  the  C&rlstiaii  lawyer, 
philosopher,  statesman,  and  soldier,  said  that 
bis  conversion  was  caused  by  a  voice  in 
the  heavens  saying,  "Saul,  Saul,  why  perK- 
outest  thou  me?"  And  many  things  were 
revealed  to  St  John  on  Ihe  Isle  of  Patnws. 
It  is  not  uncommon  to  hear  men  of  stn»g 
and  undoubted  Intellects  speak  of  their  om- 
version  in  strong  and  vivid  terms,  and  be- 
lieve that  Gk>d  was  present,  aiding  them  in 
their  efTorts.  Fourth.  That  he  talked  ot 
religion  in  a  loud  and  excited  manna*  at 
times.  Wdl,  it  is  beUeved  that  socb  talk 
grew  out  of  the  heat  of  discussion,  for  the 
witnesses  all  state  that  he  usoally  talked  In 
a  quiet  and  orderly  manner  upon  that  sub- 
ject Fifth.  It  is  said  that  he  sometimes  bad 
a  wild  and  exalted  look.  But  we  think  that 
from  the  circumstances  of  this  case^  that 
.matter  proves  nothing.  Sixth.  That  be  kwt 
much  sleep.  Well,  the  evidence  is  that  be 
was  in  perfect  health.  Therefore,  how  could 
that  fact  be  evidence  of  insanity?  Seventb. 
That  he  rebuked  his  brother  for  not  hav- 
ing enough  confidence  in  his  mother  not  to 
require  a  receipt  for  mon^  that  he  paid 
her.  We  think  this  fact  showed  an  affec- 
tionate heart,  but  not  insanity.  Now,  it  is 
strange  that  the  family,  some  of  whom  testi- 
fied to  the  foregoing  facts,  would  see  Mr. 
WiUiams  pay  out  money  to  be  released  ftom 
the  draft,  and  not  suggest  that  be  was  in- 
sane; that  they  would  give  bim  on  their  ofli- 
dal  bonds;  that  they  would  Join  bim  In  hosi- 
uess  transactions,  and  allow  him  to  look 
after  their  own  interest;  and  it  would  never 
occur  to  them  that  he  was  a  monomaniac 
until  he  put  his  property  out  of  their  readi. 
The  appellants'  witnesses,  consisting  of  law- 
yers, bankers,  merchants,  church  membeis 
of  different  denominations,  and  farmers,  who 
bad  known  Joseph  F.  Williams  intlniatd.T 
for  years,  and  who  had  seen  him  at  diurch 
meetings  and  revivals  and  in  lodges,  testify 
that  be' was  perfectly  rational  upon  the  bii1>- 
Ject  of  rdlglon,  and  upon  all  other  subjects; 
that  be  had  perfect  health,  slept  well,  and 
was  a  fine  business  man,  and  managed  bis 
business  affairs  successfujly.  We  think  that 
the  evidence  establishes  so  conclusively  that 
Joseph  F.  Williams  was  of  sound  and  dispos- 
ing mind  at  the  time  be  made  bis  will  that 
the  verdict  of  the  Jury  was  the  result  of 
passion  and  prejudice.  The  Judgment  is  re- 
versed, and  remanded  for  a  new  trlaL 


HAROIS  et  al.  v.  LOUISVILLE  GAS  CO. 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1893.) 

AtTOBNET— COMPBNSATIOX — CoSTBACT. 

Where  attorneys  are  employed  to  pro- 
cure an  injanction  pending  an  appeal,  the  net 
that  they  are  anable  to  carry  out  their  con- 
tract owing  to  the  adrancement  of  the  caase  on 
the  docket  and  its  speed?  decision  by  the  conrt 
of  opi^eals  in  their  client's  favor,  due  largelr 
to  their  advice  and  efforts,   does  not  prcvrat 
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'  tliem  recoTering  for  the  value  of  their  services, 
though  not  the  fees  prescribed  in  the  contract 
■for  procuring  the  injunction. 

Appeal  from  Loulsyllle  chancery  court 

"Not  to  be  offlelally  reported." 

Actim  by  Hargis  &  Eastln  against  the  Lou- 
^BTlIle  Gas  Company  for  professional  Berrlces 
as  attom^^  From  a  Judgment  in  defend- 
ant's ttLYor,  plaintiffs  appeal.     Reversed. 

Slmrall  &  Bodley,  Muir  &  Heyman,  O'Neal, 

.  Jackson  &  Phelps,  Thos.  H.  HInes,  and  Har- 

;;is  &  Kastiu.  for  appellants.     Humphrey  & 

Davie,  Helm  &  Bruce,  and  Dodd  &  Dodd,  for 

nppeUees. 

I/BWI8,  J.  It  was  evldeutly  not  contem- 
,  plated  by  parties  to  the  contract  in  iiuestlon 
.13  at  all  probable  the  supreme  court  would 
in  due  course  of  busiuesa  reach  and  try  the 
case  of  Louisville  Gas  Company  against  Clt- 
izeus'  Gaslight  Company  before  December  1, 
1888,  when  corporate  existence  of  the  former 
would  end.  Consequently  the  only  way  by 
•which  the  latter  could  be  •''excUi(le<l  from 
'  malting  and  vending  gas  In  the  city  of  Txtuis- 
vllle  and  to  its  citizens"  cm  and  from  October 
1,  1SS5,  was  by  means  of  provisional  reme- 
dies. To  accomplish  that  object,  Hargis  & 
Bnstln  advised  application  for  an  order  of 
supersedeas  to  be  followed  by  action  for  lu- 
jonctlon  restraining  the  Citizens'  Gaslight 
Company  making  and  vending  gas  pending 
appeal  in  the  supreme  court,  and  they  were 
employed  principally  for  that  purpose.  But 
the  effort  to  obtain  the  order  of  aupersedesis, 
tliough  abortive,  resulted  in  an  order  for  ad- 
vancement and  submission  of  the  case,  No- 
vember 1,  18S5;  and  It  was  actually  tried 
.-ind  decided  in  favor  of  the  Louisville  Gas 
CompaJty  In  December,  a  few  days  more  than 
two  months  after  October  1,-1885,  and  more 
than  three  years  before  explmtlon  of  corpo- 
rate existence  of  the  Louisville  Gas  Com- 
.pany.  Thus  the  provisional  remedies  con- 
templated by  the  contract  became  of  little, 
if  any,  practical  value  to  the  Louisville  Gas 
Company.  But  it  is  plain  the  cose  would 
not  have  been  advanced  and  tried  by  the 
supreme  court  but  for  the  advice  and  efforts 
of  Hargis  &  Eastin  to  apply  for  an  order 
of  supersedeas,  and  therefore,  while  they  did 
uot  nor  could  they  stop  the  Citizens'  Gaslight 
Company  making  and  vending  gas  by  the 
identical  day  mentioned  In  the  contract,  the 
result  followed  their  advice  and  efforts  soon 
thereafter,  and  In  time  to  subserve  the  piu> 
pose  of  their  employment  by  the  Louisville 
Gas  Company;  so  that,  as  they  acted  in  good 
faith  throughout,  and  did  not  obtain  the  in- 
junction contemplated  simply  because  their 
previous  service  had  rendered  It  unnecessary, 
and  not  desired  by  the  company,  it  seems  to 
us  the  chancellor  should,  and  Is  now  directed 
to,  fix  value,  and  allow  for  their  services  In 
procuring  or  causing  tlie  case  to  be  advanced 
and  "tried  in  the  supreme  court,  as  well  as 
•for  advice  and  service  In  respect  to  the  ac- 


tion for  an  injunction.  But  as  the  condition 
upon  which  the  company  agreed  to  pay  the 
fee  of  $25,000  was  not  performed,  the  simple 
criterion  of  recovery  now  is  the  value  of 
services  rendered,  without  regard  to  the  con- 
tract, except  as  to  the  fee  of  $500  already 
paid. 


SL.4lUGHTER  et  ai.  v.  KARN. 
(Court  of  Appeals  of  Keutuclty.    Nov,  2,  1803.) 
Homestead — CoNTiaoons  Tracts. 

Where  a  debtor,  owning  84  acres  of 
land,  exchanges  20  acres  for  a  smaller  tract, 
on  which  there  is  a  house,  and  moves  into  it, 
his  residence  lot  and  the  remaining  64  acres, 
connected  by  a  passwny  150  yards  in  length, 
constitute  one  tract,  which  he  is  entitled  to  hold 
as  his  homestead  if  less  than  $1,000  in  value. 

Appeal  from  circuit  court,  Daviess  county. 

"Not  to  be  officially  reported." 

Action  by  Slaughter  &  McCullock  against 
3.  A.  Karn  to  subject  a  tract  of  land  owned 
by  defendant  to  a  judgment  In  plaintiffs' 
favor.  From  a  judgment  for  defendant, 
plaintiffs  appeal.    Affirmed. 

Weir,  tWelr  &  Walker,  for  appellants. 
Karn  &  Hayes,  for  appellee. 

PRYOR,  J.  The  appellee  In  this  case 
owned  a  tract  of  land  containing  84  acres, 
upon  which  he  lived,  and  upon  which  an  ex- 
ecution in  favor  of  the  appellant  had  been 
levied,  and  the  land  valued  at  a  sum  suffi- 
cient to  give  the  debtor  the  whole  tract  as 
a  homestead.  The  appellee,  his  residence 
being  in  a  dilapidated  condition,  exchanged 
with  one  Boone  20  acres  of  the  84-acre  tract 
for  a  lot  of  6  acres  of  land,  on  which  there 
was  a  house,  and  moved  into  it.  This  bouse 
was  not  directly  connected  with  the  balance 
of  the  84-acre  tract,  but  a  passway  was 
given  the  appellee  for  the  distance  of  200 
yai'ds  that  did  connect  the  house  he  lived  iu 
with  the  balance  of  the  tract,  and  the  appel- 
lee used  both  as  one  farm.  The  question 
presented  by  the  appeal  Is,  can  the  appellee 
Imve  a  homestead  In  two  several  tracts  of 
land?  This  must  depend  altogether  on  what 
constitutes  several  or  separate  tracts.  One 
may  own  land  divided  by  a  public  way,  and 
may  have  separate  deeds  for  each  parcel, 
but  when  using  both  as  one  tract,  with  only 
a  highway  intervening,  he  is  entitled  to  a 
homestead  of  the  value  of  $1,000,  and,  If  he 
fails  to  get  that  much  on  the  one  side  of  tho 
road,  the  deficiency  Is  made  up  on  the  other, 
upon  the  idea  that  It  is  all  one  tract.  Franks 
V.  Lucas,  14  Bush.  S85.  In  this  case  is  the 
proximity  of  the  64  acres  to  the  house  and 
lot  such  as  would  Justify  the  conclusion  that 
it  Is  one  tract,  and  is  It  one  tract  In  con- 
templation of  law?  It  all  belongs  to  the  ap- 
pellee, and  is  directly  connected  by  a  pass- 
way,  not  exceeding  150  yards  in  length,  and 
is  used  as  one  tract,  and  therefore  the  ap- 
pellee is  entitled  to  the  homestead  in  thi« 
tract,  consisting  of  the  lot  and  the  84  acres. 
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There  Is  a  plain  distiucUon  between  this  caeu 
and  one  where  the  tlistnnce  ts  such,  the  one 
tract  fixMu  the  other,  as  woold  moke  the  two 
separate  tracts;  and  in  this  case  the  two 
should  be  regarded  as  one,  and  homestead 
allotted.  This  the  chancellor  has  done  by 
giving  to  the  appellee  the  lot  upon  which 
the  house  stands,  yaliied  at  $350,  and  then 
dves  him  $650  to  be  paid  out  of  the  proceeds 
of  the  64  acres.  This  Is  equitable,  and,  If 
the  credHoi-s  are  willing  to  giye  more  for  the 
64  acres,  It  must  go,  subject  to  the  home- 
stead Ilea.  Judgment  affirmed  on  original 
and  cross  appeals. 


CARPENTER  et  al.  t.  ELLENBROOK. 
(Sapreme  Cowrt  of  Arkaasas.  Oct.  28,  1$9,T) 
ArrEAL — Review. 
It  appearing  by  the  d'.-cree  chut  oral  testi- 
BMijr  was  heard  ut  the  trial,  and  this  not  hav- 
ing been  brought  into  the  reoord,  it  will  be  pra- 
(uioed  that  the  findings  were  coEreot. 

Appeal  from  circuit  court.  Garland  ooonty; 
Alexander  M.  Duffle,  Judge.  -  , 

Suit  by  Kate  EUenbrook  against  Harriet 
Carpenter  and  others.  Judgment  for  plain- 
titr.    Defendants  appeal.    Affirmed. 

U.  M.  &  O.  B.  Base,  for  appeUauts.  A. 
Cm-1,  far  appellee. 

MANSFIELD,  JC  This  was  a  snit  to  fore^ 
dose  a  mortgage.  Tb»  answer  alleged  that 
the  mortgage  was  executed  under  dm-ess; 
but  the  finding  of  the  cfaanceilor  was  against 
the  deCendants,  and  the  relief  sought  by  the 
complaint  was  granted.  They  havo  ap- 
pealed. The  decree  recites  that  oral  testi- 
mony was  beard  at  the  trial;  and  this  was 
not  biongbt  into  the  record,  either  by  tmi  of 
excepitlans,  or  by  redncing  it  to  writing,  and 
causing  It  to  be  filed  as  a  part  of  the  evi. 
denock  All  the  testimony  not  being  before 
us,  ws  must,  aoeerdlng  to  the  practice  of 
this  co«urt  in  such  eases,  presume  that  the 
flTiiHwff  made  npon  It  Is  coiTecL  And,  as  the 
nppenl  presents  no  gnestion  that  can  be  de- 
termlned  without  considering  the  sufBdency 
of  the  evidence  to  establish  the  defense  re- 
lied npon,  the  judgment  win  be  affirmed. 
Casteel  v.  Casteel,  38  Ark.  477;  Hershy  ▼. 
Berman,  40  Ark.  909;  L«may  v.  Johnson.  35 
Ark.  280;  Hershy  r.  Rogers,  46  Ai^  806. 


STATE  T.  PIGGUESB. 
(Supreme  Court  of  Arkansas.     Oct.  28,  1803.) 

MlSDEMEAXOlIS— COHVICTIOSS— SECDRITT  FOB 

Fink — Dbfault  is  Patijent. 
Mansf.  Dig.  8  1213,  provides  that,  when 
one  is  conrieted  of  a  misdemeanor,  the  jndtp- 
ment  shall  directthat  he  be  nut  at  work  till  the 
fine  and  costs  shall  be  paid,  not  exceeding  a 
dHV  for  each  75  cents  thereof.  Act  April  3. 
1837.  "An  act  to  fncilitate  the  collection  of 
Que*  and  costs  in  criutiual  cases,"  provides  tbat 


when  one  is  convicted  of  a  misdemeanor,  lad 
shall  give  security  for  tiie  fine  and  costs,  the 
officer  taking  it  shall  forthwith  ilfe  it.  and,  if 
it  be  not  satisfied  at  maturity,  •zecaUaB  ahill 
issue  against  defendant  and  his  sareties.  Sai, 
that  the  giving  of  the  security  ended'  the  crim- 
inal prosecution,  and,  though  it  was  >«t  psid. 
defendant  could  not  be  taken  into  eostody  t» 
work  out  his  fine. 

Appeal  from  circuit  coart,  Howard  aamatr- 

William  P.  Feazel,  Judge. 

Boston  Plgsrucse  was  convicted  of  a  uiisde- 
meanor,  and  released  on  security  for  fine  be- 
in^  given.  The  security  not  having  ben 
paid,  and  execution  thereon  returned  nnlla 
bona,  the  state  petitioned  for  execntioD 
against  defendant,  containing  a  caplaa  daose. 
D^iendant's  demurrer  thereto  was  sustnlm-d. 
and  the  state  appeals.     Affirmed. 

James.  P.  Clarke,  Atty.  Gen.,  for  the  State 
W.  3.  Ourran,  for  appellee. 

BUXN,  a  J.  .  The  uppeUee,  Bestim  Pfg»- 
uesu,  was  indlct<>d-  at  the  August  term,  iSxl, 
of  tha  Howard  circuit  court,  fsr  ttie  cdme 
of  gaming,  and,  on  his  plea  of  guilty,  was 
fined  $10.  Judgmiait  was  rendered  under  sec- 
tion 1213,  Mansf.  Dig.,'  and  appdlee  tiiea 
gave  his  obligation,  with  snretifl^  tinder  the 
act  ot  April  .S,  1S37,'  Mititicd  "An  act  to 
facilitate  the  collection  of  fines  and  eosti 
in  criminal  caries."  Default  was  made  at  the 
maturity  of  the  obligation,  and  eseentieB 
was  issued  against  appdlee  and  bis  sur^ies, 
aa  provided  la  the  act  in  sucb  casest  the 
obligation  having  the  force  and  eftaet  of  a 
Judgment  The  esecutioa  waa  returaed  noUa 
bona,  neither  the  (^tpellee  nor  hia  aHretief 
having  property  out  at  which  the  aaMoat 
could  be  mad&  At  the  Febi-uary  tersa,  189  i. 
of  said  court,  the  state,  by  her  aitoraer. 
petitioned  the  coart  for  aa  eoweutlMi  acstast 
the  defendant,  containing  a  capias  damat^  tn 
which  the  d^endant  demarred.  which  was 
by  the  coui-t  sustained,  and-  the  stata  ap- 
pealed. 

Thus  we  are  prosi'uted  with  the  qoestlaii 

*  Ntaosl  Dig.  f  1213^  provides  that,  whea  snr 
person  shall  be  conrtcted  of  a  misdemmnnr. 
the  Judgment  shall  direct  that  the  person  erni- 
victed  be  put  to  labor  in  any  buibiibI  Isbar 
workhouse,  or  on  any  bridge  or  other  pahlic  im- 

Srovement,  or  that  the  person  be  hired  out  until 
lie  fine  and  costs  be  paid,  which  shall  not  ei- 
oeed  one  day  for  each  75  cents  of  the  fine  snd 
costs. 

'  Act  April  5,  1S87.  provides:  "Section  1. 
That  whenever  any  person  shall  be  convicted 
of  a  misdemeanor  by  any  court  or  Justice  of  the 
peace  and  shall  give  security  for  the  fine  awl 
costs  adjudged  aKsiost  him  the  shcciif  or  otiwr 
officer  taking  such  security  shall  forthwith  fil* 
with  the  clerk  of  the  court  or  Justice  of  the 
peace  rendering  the  judgment  the  iMind  or  note 
so  taken  which  bond  or  note  when  so  filed,  rinJl 
have  the  force  and  effect  of  a  jndgmeat,  and  if 
the  same  be  not  satisfied  at  maturity  thereof. 
the  clerk  of  the  eonrt  or  Jnstlce  of  tme  pescr. 
as  the  case  may  be,  shao  isane  an  ezecatisn 
against  the  defendant  and  the  said  seenritiw. 
which  execution  so  issued  shall  have  the  fnune 
force  nnd  effect  as  other  executions  in  crimioai 
cases." 
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wuetlier  or  not,  the  note  or  bond  meotlonpd 
In  the  flrrt  section  of  the  act  of  April  6, 
1887,  havinB  been  given,  the  same  Is  in- 
tended to  operate  as  a  finality,  as  to  the  de- 
fetidaat,  so  fkir  as  the  criminnl  prosecution 
Is  concerned.  This,  of  course,  Involves  an 
inquiry  into  the  meaning  of  that  act,  when 
lalcen  In  connection  with  section  1213,  and 
other  sections,  of  Mansfield's  Digest  There 
Is  nothing  in  tbe  act  itseH  which  authorizes 
the  shertfT  to  continue  his  custody  of  the 
defendant  after  he  has  given  the  obligation 
roquired.  He  Is  then  released  from  tbe  ens- 
tody  of  the  sheriff,  to  all  Intents  and  pur- 
poses, just  as  he  -would  have  been  on  his 
hirer  having  givc-n  the  required  obligation, 
bad  he  been  hir<Ml  out  imder  sections  1218, 
1214,  Mansf.  Dig.  He  seems  to  be  uo  longer 
tbe  subject  of  the  sheriff's  custody,  in  any 
miuiBer.  Tba  act  makes  no  provision  for  his 
recaption.  It  evidently  contemplates  that 
there  is  nothing  else  left  to  do  but  to  collect 
the  oMtgMtlon.  We  cannot  sanction  the  nr- 
ri«t  and  Imprisonment  of  mlsdemennautK 
without  some  express  authority  for  it,  or  at 
least  sove  more  strongly  implied  autliority 
than  we  bave  been  able  to  find  In  the  law 
on  tbe  subject,  as  It  now  stands.  The  judg- 
ment of  the  Inward  circuit  court  Is  there- 
fore affirmed. 


WILLIAMS  V.  STATB. 
(Gonrt  tt  Criminal  Appeals  of  Texas.    Oct.  28, 
1803.) 
Homicide— iMSTKUOTioxs. 
On   a   murder  trial,   evMenca   that   d*- 
oeaaed  and  anetlier,  armed  with  a  knife,  ad- 
vanced on  defendant,  warrants  an  instruction 
on   tbe  law  of  self-defense,   bat  does  not  re- 
qnire  one  on  manslaughter. 

Appeal  from  district  court,  Lavaca  county; 
T.  H.  Spooner,  Judge. 

James  Williams  was  convicted  of  murder 
in  the  second  degi-ee,  and  appeals.    AfBli-med. 

I-Ulla  &  Allen,  for  appellant.  R.  L.  Henry, 
Asst.  Atty.  Gen.,  for  tbe  State. 

SIMKINS.  J.  Appellant  was  convicted  of 
murder  in  tbe  second  degree,  and  bis  pun- 
ishment nasesacd  at  15  years  in  tbe  peniten- 
tiary. Tbe  parties  concerned  and  the  prin- 
cipal witnesses  are  colored.  There  are  nu- 
merous errors  ass^ed,  and  nil  based  upon 
assumed  errors  in  tbe  charge:  but,  after  a 
careful  conslderotlon.  we  can  find  no  reversi- 
Ue  error  therein.  There  Is  no  error  in  tbe 
charge  on  manslaughter.  Indeed,  so.  far  as 
the  record  shows,  there  was  no  testimony 
requiring  a  charge  on  ninnslaughter.  It  Is 
true,  one  witness,  HoUnnd,  states  that,  at  the 
time  of  tbe  killing,  deceased  and  Searcy  were 
adrancing  on  defendant,  Searcy  armed  with 
a  knife;  that  defendant  foil,  and  Searcy 
and  deceased  fell  on  bim.  If  there  was  any 
truth  In  this  statement,  It  is  fully  covered  by 
the  charge  of  tbe  conrt  on  self-defense.    Tbe 


'  evidence  clearly  shows  a  deliberate  murder 
of  an  tinarmed  man,  and  the  verdict  is  moat 
moderate.    Tbe  judgment  Is  affirmed. 


JONES  T.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Oct.  28. 

189a) 

Rbcsption'  op  Evidescb  —  RaifiiKKs  op  District 
ArroiiirEY— Bn.r.  or  Exceptions. 

1.  Tbe  withdrawal  of  evideDce  from  the 
jnry  in  a  criminal  case  ciires  a  doubtful  error 
in  its  admission. 

2.  Remarks  of  the  district  attorney  should 
be  promptly  called  to  the  attention  of  the  triat 
conrt  wnen  uttered,  and  it  is  too  late  for  de- 
fendant's attorney  to  present  the  matter  to  tbe 
conrt  for  the  first  time  by  bill  of  exceptions. 

8.  While  a  ti^al  judge  has  the  right  to  in- 
done  on  a  bill  of  exceptions  the  reasons  ex- 
planatory of  his  ruling,  he  hak  no  right  to  con- 
tradict the  bill:  and  if  it  is  incorrect,  and  the 
attorney  doen  not  agree  to  the  proposed  cor- 
rection, the  judge  should  prepare  his  own  bilU 
OS  required  by  Rev.  St.  art.  1866. 

4.  Tbe  attorney  who  accepts  a  bill  of  ex- 
ceptions, with  the  qualifications  iudersed  there- 
on by  the  trial  judge,  and  files  the  same,  es- 
tops himself  from  claiming  it  to  be  unfair  nml 
injurious  to  his  client. 

Appetil  from  district  court.  Hunt  county;: 
K.  W.  Terhnne,  Judge. 

Fred  Jones  was  convicted  of  burglary,  and 
appeals.    Affirmed. 

W.  B.  Sorrells,  L.  M.  Byrd,  and  J.  H.  Mor- 
gan, for  npp<>llnnt.     R.  L.  Henry,  Asst.  Atty. 
'  Gen.,  for  the  Stoite. 

'      SIMKXNS,  J.    Appellant  was  convicted  of 
I  burglary,  and  bis  punishment  assessed  at  two- 
I  years  in  tbe  penttentiaiy,  from  whiclx  he  ap- 
peals. 

1.  Appellant  claims  tbe  court  erred  in  ad- 
mitting the  conversation  between  himself  and' 
the  witness  Rutland  that  occmrred  a  short 
time  befoTL'  the  burglary  was  committed. 
It  Is  unnecess.nry  to  pass  upon  the  question, 
for,  if  there  was  iiiiy  error,  which  is  doubt- 
ful, it  was  obviated  by  tbe  court  withdraw- 
ing tbe  evidence  from  the  jury. 

2.  Tbe  remarks  of  tbe  district  attMney 
should  have  been  promptly  colled  to  tbe  at- 
tention of  tbe  court  when  they  were  uttered. 
Tbe  defendant's  attorney  should  not  remain- 
quiet,  and  then  present  the  matter  to  the 
court  fop  tbe  first  time  in  a  biU  of  exception. 
Mason's  Cose,  15  Tex.  App.  534;  Kennedy's- 
Case,  10  Tex.  App.  618. 

I     3.  The  appellant  further  excepts  specially 
.  to  the  trial  judge's  explanations  and  qualifi- 
,  cations  on  his  several  bills  uf  e.xceptiunn,  uii 
i  tbe  ground  that  the  same  were  improper,  and 
'  prevent  and  deny  defendant  a  fair  record  up- 
on appeal.     In  the  second  bill  of  exccptions- 
!  tiie  court  states  that  tbe  remarks  of  the  dis- 
trict attorney  are  not  correctly  set  out    It 
has   always   been   the  pnu'tice  of   the    best 
judges  to  Indorse  upuu  a  bill  of  exceptions 
I  the  reasons  c-xplanator}-  of  the  rulUig.    This 
i  baa  been  done  not  only  as  a  matter  of  justice  - 
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to  tbcnuelveB,  but  because  It  has  been  found 
to  be  of  great  assistance  to  the  appellate 
-court  In  enabliiv  it  to  weigh  the  objection  in 
nil  Its  bearings.  But  this  right  to  explain 
■does  not  Inciude  the  right  to  contradict  the 
statements  in  the  bill  of  exceptions.  A  coa- 
tradlctlon  is  not  an  explanation.  A  trial 
Judge  should  not  approve  a  bill  he  does  not 
believe  to  be  correct  If  the  attorney  does 
not  agree  to  the  prt^osed  corrections,  the 
Judge  should  dedine  to  approve  the  bill,  (Rev. 
St  art  1365.)  and  should  prepare  his  own 
bill,  (as  required  by  Id.  art.  1366.)  Lanier  v. 
Ferryman,  59  Tex.  109;  Wlllson's  Crlm.  St 
i  2304;  Tyson's  Case,  14  Tex.  App.  %0. 
When,  however,  the  counsel  accepts  a  bill 
with  the  qualification  indorsed  thereon,  and 
files  the  same,  he  estops  himself  from  claim- 
ing it  to  be  unfair  and  injurious  to  his  client. 
While  the  law  in  reference  to  saving  bills  of 
exceptions  may  seem  plain,  in  practice  it  has 
always  been  found  difflciilt,  and  the  source  of 
much  trouble.  It  is  to  the  Interest  of  all  par- 
ties, and  for  the  sake  of  fairness,  that  the  bill 
should  be  taken  as  soon  as  possible  after  the 
objection  is  made.  If  the  court  is  compelled 
to  stop  proceedings  to  allow  a  bill  whenever 
an  objection  Is  raised.  It  would  simply  delay 
the  proceedings  at  the  will  of  counsel  dis- 
posed to  delay  them,  or  annoy  the  court.  If 
presented  to  the  opposite  counsel,  he  may  de- 
lay by  asking  a  more  convenient  season.  If 
left  to  the  dose  of  the  trial  to  be  examined 
and  approved,  tb^  are  often  so  changed  and 
qualified  as  to  be  of  little  service  to  the  ob- 
jector; and  all  opportunity  of  resorting  to  by- 
standers, at  best  an  impolitic  proceeding,  is 
hopelessly  gone.  While  It  would  be  the  duty 
of  the  trial  judge  to  allow  and  sign  a  bill  of 
exceptions  at  the  time  when  taken,  yet  if  the 
course  of  the  trial  or  want  of  time  forbid 
such  a  method,  it  justifies  the  trial  judge  in 
refusing  to  stop  the  case  to  allow  biUs.  A 
great  deal  of  trouble  would  be  obviated  if  he 
would  keep  a  memorandum  of  the  objec- 
tionable matter,  with  the  groimds  of  objec- 
tion thereto,  which,  when  made,  is  stated  or 
read  over  to  counsel  at  the  time,  to  see  that 
there  is  no  misunderstanding  between  court 
and  counsel  as  to  the  exact  point  objected  to; 
and  at  the  close  of  the  trial  furnish  the  mem- 
orandum to  counsel,  to  assist  in  the  prepara- 
tion of  the  bill  of  exceptions.  But  n  careful 
examination  of  this  case  falls  to  dis&loee  any 
error  made  by  the  court,  or  any  injustice 
done  the  appellant  by  the  Judgment.  He 
voluntarily  went  before  the  grand  jury  and 
confessed  his  guilt  and  there  could  have  been 
no  oilier  verdict    Tbe  judgment  is  affirmed. 


AUGUSTINE  V.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  28, 
1893.) 
HieirwArs— Prosecctio:;  for  Obstructino. 
Where  a  deed  is  made  to  a  married  wo- 
man daring  coverture,  the  presumption  is  that 


the  land  Is  community  property,  in  the  alMcon 
of  proof  that  it  was  pnrcnaaed  with  her  lepk- 
rate  estate;  and  hence  her  grantee,  on  a  prot*- 
cution  for  obstructing  a  public  road  on  the 
land  laid  out  at  the  instance  of  her  hosbtod. 
cannot  object  that  the  hnsbsnd  had  no  antbor- 
itj  to  grant  a  right  of  way  irithoat  the  anueot 
of  the  wife. 

Appeal  from  Colemaa  county  court;  H.  A 
Orr,  Judge. 

Sam  Augustine  was  convicted  of  obsttnct- 
ing  a  public  highway,  and  appeals.  Af- 
firmed. 

Sims  &  Snodgraas,  for  appdlant  S.  L 
Henry,  Asst  Atty.  Gen.,  for  the  Statft. 

SIMKINS.  J.  Appellant  was  convlcttid 
of  obstructing  a  puUlc  rood,  and  his  fine 
assessed  at  one  dollar,  from  which  he  ap- 
peals. We  think  the  evidence  clearly  showi 
that  the  road  in  question  was  a  puUic  road, 
and  that  it  was  unlawfully  and  willfully  ob- 
structed by  appellant  Not  mily  is  it  shown 
that  the  road  was  located  according  to  law 
by  a  jury  of  view,  but  that  the  Iocati(Hi  was 
the  result  of  a  change  made  at  the  Instance 
of  D.  Augustine,  the  father  of  appdiaut, 
and  before  appellant  purchased,  and  it  wa.« 
done  for  the  benefit  of  the  land.  The  public 
road,  as  originally  run,  crossed  the  Augustine 
land  some  hundred  yards  or  more  north  of 
Hotds  credL  To  enable  D.  Augustine  to 
fence  nearer  the  creek,  the  jury  of  view 
changed  the  road  to  the  place  pointed  out  by 
hini.  The  appellant  objects  that  the  LaU'l 
was  the  separate  property  of  Mrs.  Mary  E 
Augustine,  the  wife  of  D.  Augustine,  and 
that  appdlant  purchased  the  land  withoat 
notice;  that  D.  Augustine  had  no  right  t" 
make  the  agreement  for  an  easement  over 
the  land  without  consent  of  bis  wife,  wbidi 
was  not  shown,  and.  If  be  did,  appeUani 
Ix>ught  without  notice  of  the  grant  Thi' 
deeds  are  not  before  us,  but  it  appears  the 
deed  was  made  during  coverture  to  Mr^. 
Mary  E.  Augustine,  and  the  presumption  of 
community  wlU  be  indulged,  in  the  absi-no' 
of  recital  or  proof  of  purchase  with  her 
separate  property.  Neither  does  It  appear 
that  any  consideration  was  paid  to  his  moth- 
er by  the  said  Sam  Augustine  for  the  33.'i 
acres  deeded  to  him.  But  concede  all  that 
Is  claimed  by  appellant;  this  is  not  the  case 
of  the  dedication  of  an  easement  or  grant 
of  right  of  way  over  land.  It  existed  be- 
fore, and  only  the  locality  was  changed  t" 
benefit  the  owner  of  the  land.  The  case> 
cited  by  appellant  have  no  application.  We 
deem  it  tmnecessary  to  notice  other  errots. 
The  judgment  is  affirmed. 


DAVIS  T.  STATE.    (No.  622.) 

(Court  of  Criminal  Appeals  of  Texas.    Oct  23. 

1893.) 

Thept— InnicniEKT— VABTASca — EviDEsca— A«- 

auKENT  OP  Counsel. 
1.  Where  an  indictment  for  grand  larcenj, 
cliarsini:  the  stealing  at  the  same  time  of  paper 
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money,  gtdd,  and  eilTer,  alleges  that  the  unm- 
ber  and  size  of  the  bills  and  coins  are  unknown, 
and  it  appears  that  the  number  und  nize  of  the 
silver  coin  could  not  have  been  ascertained, 
and  the  proof  that  the  silver  was  stolen  is  suffi- 
cient to  convict,  there  is  no  variance,  thoui^h  the 
nniaber  and  size  of  the  bills  and  gold  coins  could 
have  been  given  bj  the  use  of  due  diligence. 

2.  On  indictment  for  larcenr,  evidence  that 
defendant  at  the  same  time  stole  other  money, 
not  charged  in  the  indictment,  is  admissible. 

3.  If  remarks  of  the  prosecuting  nttomey 
are  not  authorized  by  the  evidence,  defendant 
should  ask  the  court  to  stop  him,  and  to  in- 
struct the  jury  to  disregard  them. 

Appeal  from  district  court,  Cooke  county; 
D.  B.  Barrett,  Judge. 

Robert  Davis  was  convicted  of  larceny, 
and  appeals.     Affirmed. 

R.  L.  Henry,  Asst  Atty.  Gen.,  for  tbe 
State. 

DAVIDSON,  J.  Appellant  pruaecntes  tills 
appeal  from  a  conviction  of  theft  for  money. 
Tbe  property  la  described  in  the  indictment 
as  foIlowB,  to  wit:  "|200  In  United  States 
currency,  money  of  the  value  of  $200,  the 
number  and  size  of  tbe  bills  being  unknown 
to  tbe  grand  Jury;  $200  gold  coin  of  the 
United  States  money,  legal  tender,  of  tbe 
value  of  $200,  the  number  and  size  of  the 
pieces  and  value  of  each  being  unknown  to 
the  grand  Jurors;  $S0  in  silver  money,  coin 
of  tbe  United  States,  of  tbe  value  of  $50, 
the  sise  and  value  of  each  piece  being  un- 
known to  the  grand  jurors."  The  evidence 
tending  to  show  that  some  of  tbe  paper 
money,  as  well  as  some  of  tbe  gold  pieces, 
rould  have  been  particularly  described  by 
use  of  ordinary  diligence,  counsel  for  defend- 
ant contends,  it  constitutes  a  fatal  variance  be- 
tween allegation  and  proof.  It  is  not  pre- 
tended that,  if  McKinley  and  Thornton  both 
bad  been  before  the  grand  Jury,  a  better  de- 
scription of  tbe  $o0  In  silver  could  have  been 
given  than  that  set  out  in  tbe  Indictment; 
hence  there  is  no  variance,  nor  laches  In  re- 
gard to  the  silver.  If  appellant  stole  the 
silver,  be  is  guilty  of  a  felony,  whether  he 
took  tbe  gold  and  paper  money  or  not  Bvl- 
dcnce  that  he  committed  theft  of  the  gold 
and  paper,  whether  alleged  in  the  indictment 
or  not,  was  admissible  to  prove  the  theft 
of  the  silver,  all  the  money  having  been 
taken  by  one  act  The  grand  Jury  was  not 
guilty  of  negligence;  hence  the  supposed 
variance  Is  not  in  this  case.  We  are  not  to 
be  understood  as  holding  that  the  indict- 
ment fails  to  give  a  sufficient  description  of 
the  gold  and  paper  money,  for  we  lieiieve  it 
does. 

Remarks  of  counsel  complained  of  were 
authorized  by  tbe  evidence  in  this  case,  and, 
if  not,  appellant  should  have  called  upon  the 
court  to  stop  counsel,  and  instruct  the  Jm-y 
to  disregard  the  remarks.  The  testimony, 
we  think,  is  sufficient  to  support  the  convic- 
tion.    The  Judgment  is  affirmed. 


FARMER  V.  ST.4.TB. 

(Court  of  Oriminal  Appeals  of  Texas.    Oct.  21, 

1893.) 

Appbu.— Kecooxizaxce. 

A    recognizance   requiring    appellant    to 

abide  the  jtidgment  of  the  "court  of  appeals)." 

instead  of  the  "court  of  criminal  appeals,"   is 

insufficient,  and  the  appeal  will  be  dismissed. 

Appeal  from  Rains  county  court;  W.  H. 
Teague,  Judge. 

Tom  Farmer  was  convicted  of  crime,  and 
appeals.    Dismissed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the 
State. 

HURT,  P.  J.  Motion  to  dismiss  appeal. 
Tbe  recognizance  requires  appellant  to  abide 
tbe  Judgment  of  "tbe  court  of  appeals,"  not 
"tbe  court  of  criminal  appeals,"  which  is  nec- 
essary to  be  sufficient.  Tbe  appeal  is  dis- 
missed. ' 


ELIiEGB  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  7, 
1893.) 

Appeal  from  Henderson  coimty  court;  W. 
R.  Dickerson,  Judge. 

Sam  Ellege  was  convicted  of  a  crime,  and 
appeals.     Appeal  dismissed. 

R.  L.  Henry,  Asst.  Atty.  Geu.,  for  the 
State. 

DAVIDSON,  J.  Tbe  recognizance  Is  fatal- 
ly defective.  In  that  it  binds  tbe  appellant 
to  "abide  the  Judgment  of  the  court  of  ap- 
peals." In  order  to  be  sufficient  in  this  re- 
spect, tbe  requirement  should  have  been  tu 
"abide  tbe  Judgment  of  the  court  of  criminal 
appeals."  This  bos  been  so  held  by  this 
court  In  several  cases.  Acts  1892,  pp.  38, 
39,  H  32,  33.  The  motion  of  the  assistant 
attorney  general  is  sustained,  and  the  ap- 
peal is  dismissed. 


POWERS  V.  STATE. 

(Court  of  Criminal  .\ppcals  of  Texas.    Oct.  7, 

1S;»3.) 

ReCOOSIZASCE— BUPflCIEXCT. 

Where,  on  an  appeal  to  the  court  of 
criminal  appeals,  the  recognizance  binds  thf 
appellant  to  "abide  the  Judgment  of  the  court 
of  appeals,"  instead  of  to  "abide  the  jndgoiotit 
of  the  court  of  criminal  appeals,"  as  requirtMl 
by  Act  1892,  {  32,  the  recognizance  is  fatall.r 
defective. 

Appeal  from  Nacogdoches  county  court;  H. 
F.  Dunson,  Judge. 

Jim  Powers  was  convicted  of  a  crime,  and 
appeals.    Appeal  dismissed. 

E.  W.  Smith,  for  appellant.  R.  L.  Henry, 
Asst  Atty.  Gen.,  for  the  State. 
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DAVIDSON,  J.  The  recognizance  found  In 
the  record  binds  the  appellant  to  "abide  the 
j<idgiueut  of  the  court  of  appeals,"  Instead 
of  to  "abide  the  Judgment  of  the  court  of 
criiniual  appeals,"  as  required  by  section  32 
of  the  act  of  1802.  The  recognizance  is  fa- 
tally defective  in  this  respect;  wherefore  tbe 
motion  of  the  aaslstant  attorney  general  Is 
sustained,  and  the  appeal  dismissed. 


DAVIS  V.  STATE.    (No.  621.) 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  25, 

1898.) 
CRIMINAL  Law— Heahsat  Evipencb — New  Triai> 

1.  Defendant  cannot  prove  by  third  i)eraoo8 
that  another,  and  not  be,  was  pointed  ont  as 
the  person  who  liad  been  seen  at  a  certain 
place,  as  the  evidence  is  hearsay. 

2.  A  new  trial,  on  tbe  ground  of  newly- 
discovered  evidence,  is  properly  denied,  where 
the  evidence  was  known  to  defendant  liefore 
the  trial. 

Appeal  from  district  court,  Cooke  county; 
D.  E.  Barrett,  Judge. 

Robert  Davis  was  convicted  of  burglary, 
:ind  appeals.    Affirmed. 

R.  L.  Henry,  Asst.  Atty.  Gen.,  for  the  State. 

HURT,  P.  J.  Appellant  was  convicted  of 
b\u-glary.  The  d^endant  did  not  hav«  the 
right  to  prove  by  any  one  that  he  was  not 
pointed  out,  while  In  jail,  as  the  person  who 
was  seen  in  Hnnnlcutt  and  Shortridge's  bug- 
gy; nor  had  he  the  right  to  prove  by  Vlnce 
Anglen  that  Lon  Lyons,  in  the  Jail,  pointed 
out  Lee  Sapp  and  'William  Day  as  the  per- 
sons whom  he  had  seen  in  said  buggy.  Ly- 
ons not  being  a  witness  in  the  case,  what  he 
said  and  did  was  hearsay,  pure  and  .simple. 

Tn  Ms  motion  for  new  trial,  appellant  states 
That  Lyons'  testimony  is  newly  discovered. 
Defendant's  bill  of  exception  No.  1  shows 
that  he  was  aware  of  Lyons'  testimony  be- 
fore his  trial,  because  he  contends  that  Ly- 
ons pointed  out  Lee  Snpp  and  William  Day, 
prior  to  said  trial,  as  the  parties  who  were 
driving  the  Hunnicntt  and  Shortridge  buggy 
and  team  tbe  evening  of  tlie  burjjliiry.  We 
are  of  opinion  that  the  evidence  is  sufficient 
to  suppo't  the  verdict.  The  Judgment  is  af- 
firmed. 


SCREWS  V.  STATE. 

'Court  of  Criminal  Appeals  of  Texas.    Oct.  7, 

1898.) 

Criminal  Law— Review  on  Appeal— New  Tbial 
— Cumulative  Evidence. 

1.  An  alleged  error  in  refusing  a  special 
charge  will  not  be  reviewed  in  the  absence  of  a 
bill  of  exceptions. 

2.  A  motion  for  a  new  trial  on  tbe  ground 
of  newly-discovered  evidence  was  properly  de- 
nied when  the  proi>osed  new  testimouy  was 
merely  cumulative,  and  snch  that  tlie  trial  court 
was  justified  in  concluding  that,  if  admitted, 
it  would  not  probably  change  the  result. 


Appeal  from  Wood  county  court;  V.  B. 
Harris,  Judge. 

C.  C  Screws  was  convicted  of  carrying  ta- 
toxlcattog  liquors  in  the  neighlMrhood  of 
a  polling  place  dnrlng  an  electiMi  for  the 
purpose  of  giving  it  "^o  others,  and  appeals. 
Affirmed. 

R.  L.  Henry,  Asst  Atty.  Gen.,  for  the 
State. 

SIMKINS,  J.  Appellant  was  convicted  of 
the  offense  of  carrying  intoxicating  liqoor 
in  the  neighboriiood  of  the  polling  place  in 
precinct  10  of  Wood  county  during  an  eiec- 
tloB,  for  tbe  purpose  of  giving  it  to  otheis, 
in  violation  of  article  178,  Pea.  Code,  as 
amended  by  act  approved  March  23,  18S7. 

1.  If  there  was  any  error  In  refoalng  the 
special  (diarge,  it  woiild  not  be  revised  in  ibe 
absence  of  a  bill  of  exceptions.  Code  Grim. 
Proc.  art.  686;  Willson's  Crlm.  St  S|  SSSi, 
2S65. 

2.  Even  if  we  concede  that  tiie  appellant 
had  used  due  diligence,  and  the  failure  to 
have  tbe  alleged  newly-dlscovered  testimony 
was  not  to  be  attributed  to  his  negligence, 
still  the  court  did  not  err  in  overriding  the 
motion  fbr  a  new  trial,  because  tbe  propoaed 
testimony  was  sbnply  cumulative,  and  main- 
ly tended  to  Impeach  the  witness  for  the 
state;  and  in  view  of  the  ntunber  ot  wit- 
nesses examined  In  the  cause,  and  the  sim- 
ilar nature  of  their  testimony  to  that  jwo- 
posed,  the  court  was  certainly  Justifled  In 
concluding  that  the  newly-discovered  testi- 
mony would  not  probably  have  produced  a 
dtlFerent  resoit.     The  Judgment  Is  affirmed. 


'    JONES  V.  STATE. 
((3ourt  of  Criminal  Appeals  of  Teiaa.    Oct.  25. 
1893.) 
CamiNAL  Law— New  Tkiau 
On  conviction  of  adultery  a  new  trial 
will  not  be  granted  on  the  affidavit  of  the  eo- 
defendant,  who  was  acqaitted   after  the  trial 
of  defendant,  denying  that  one  of  tbe  state's 
witnesses    saw    her    sleeping   or    having    inter- 
course   with   defendant,   where  there   was   eri- 
dence  that  they  occupied  the  same  room  for 
two  years,  and  other  wttneaaea  testified  thai 
they  saw  them  in  bed  together. 

Appeal  from  Hopkins  county  court:  J.  U. 
Morris,  Judge. 

Wilse  Jones  was  convicted  of  adultery,  and 
appeals.    Affirmed. 

Leach  &  James,  for  appellant  R.  L.  Hen- 
ry, Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  Tbe  conviction  la  this 
case  was  for  adultery.  Defendant  and  Retta 
Dixon  were  charged  with  the  offense.  Ilie 
defendant  having  been  convicted,  Retta  was 
placed  on  trial,  and  acquitted.  Attached  to 
the  motion  for  a  new  trial  is  the  affidavit  of 
Retta,  denying  that  the  witness  Dumas  saw 
her  sleeping  or   having  carnal  Inttfcourse 
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with  defoBdant  Sbe  did  not,  howeytr,  deny 
ibat  for  the  space  of  two  years  tliey  occupied 
and  slept  in  the  same  room;  nor  did  she 
deny  that  the  Tvltneases  John  and  Peter 
House  saw  them  In  bed  together,  after  re- 
tiring for  the  Bight  on  separate  occulons, 
as  they  testified  on  the  trial.  Diunas  testi- 
fied also  that  Itlmself  and  wife  occupied  a 
bed  in  the  eame  room  with  defendant  and 
Retta  for  seT^i  or  eight  months,  and  during 
which  time  defendant  occupied  the  same  tied 
with  Ketta.  The  testimony  is  without  con- 
tradiction that  they  occupied  the  same  room 
for  two  years,  and  tills  is  rather  affirmed  by 
her  affidavit.  She  was  taking  care  of  de- 
fi'Ddant's  two  children  during  the  two  years 
iwationed,  the  defendant  tKing  a  widower, 
and  Uetta's  husband  llring  separate  from 
her.  She  denied  the  adulterous  intercourse. 
We  do  not  thiuk  the  court  erred  in  refusing 
the  new  trial.  If  the  parties  cohabited,  she 
was  a  guilty  participant  in  the  crime.  Such 
a  witness  is  not  entitled  to  full  credit  In- 
ducements are  strong  to  swerve  her  from  the 
psith  of  truth,  and  the  h)w  tlirows  discredit 
on  her  evidence.  Code  Crlm.  Proc.  art  741. 
^leaking  of  this  character  of  testimony,  this 
coiu-t,  in  Jones  v.  State,  23  Tex.  App.  501,  6 
S.  W.  Rep.  138,  said:  "With  reference  to  the 
granting  of  a  new  trial  upon  evidence  not 
attainable  at  the  time  of  the  trial,— that  is, 
the  testimony  of  a  codefendant,  then  Incom- 
petent, but  since  rendered  competent  by  ac- 
quittal,—the  rule  is  that,  if  such  evidence  be 
of  a  suspicious  Import,  if  it  stand  alone,  if, 
though  acquitted,  it  be  uncertain  whether  he 
is  innocent,  and  if  his  character  be  so  far 
compromised  as  to  make  it  doubtful  whether 
be  ought  to  be  bdieved,  the  new  trial  will 
generally  be  denied."  See,  also,  Rucker  v. 
State,  7  Tex.  App.  549;  Smith  v.  State,  28 
Tex.  App.  309,  12  S.  W.  Rep.  1104  It  Is  not 
probable  that  her  testimony  would  change 
the  result  In  the  face  of  the  fact  they  were 
seen  in  the  same  bed  by  three  witnesses,  and 
it  being  tmqoestloiied  that  they  occupied  the 
aam«  room  for  two  years.  We  deem  It  un- 
nei'pssary  to  discuss  other  qtiestlons.  We 
find  Bo  MTor  In  the  record.  The  judgment  to 
-afflnned. 


HASTINGS  V.  STATE. 
■(Court  of  Crimioal  Appeals  of  Texas.    Oct  26, 
188a) 
Cbimimal  Law— Coxtinuanoe. 
Oa  a  prosecution  for  aggravated  aisanlt 
DO  error  is  committed  in  refasiog  an  application 
for  a  eooHnuance  for  an  absent  -witness   by 
whom  defendant  expects  to  prove  self-defense, 
where  the  evidence  at  the  trial  ahiows  that  the 
Qght  was  volantarily  entered  into  by  both  com- 
batants, and  that  the  expected  testimony  was, 
•therefore,  not  probably  true. 

Appeal  from  Hopkins  county  court;  J.  M. 
Korrls,  JTudge. 

Arthur  Hustings  was  convicted  of  acgra- 
vated  as.s:iuit,  and  appeals.     Affirmed. 


R.  L.  Henry,  Asst.  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  J.  This  ccmvlctlon  was  for 
aggravated  assault  and  battery.  Appellant 
souglit  to  continue  the  cause  for  the  testi- 
mony of  an  alleged  absoit  witness,  by  whom 
he  expected  to  prove  facts  tending  to  show 
that  he  acted  In  self-defense.  The  statement 
of  fiicts  places  It  beyond  question  that  the 
fight  was  volimtarily  entered  into  by  the 
combatants,— both  using  their  buggy  whips,— 
and  that  appellant  also  resorted  to  the  use 
of  his  knife,  which  he  freely  lucd  uiiou  his 
adversary,  cutting  him  several  times.  The 
evidence  set  out  in  the  application  Is  not 
prubably  true.  The  testimony  fotmd  in  the 
record  excludes  any  theoiy  of  seif-defensf. 
The  cooi-t  did  not  err  in  refusing  the  cou- 
tlnuanc&  This  view  of  the  case  disposes 
of  the  remaining  questions  suggested,  to  wit. 
the  failure  of  tlie  oourt  to  charge  the  law  of 
sdf-defeniie,  and  the  insufficiency  of  the  evi- 
dence to  support  the  conviction.  Finding  no 
error  In  the  record,  the  Judgment  is  affirmed. 


WOETHAM  V.  STATfl. 

(Oonrt  of  Qrlmlnal  Appeals  of  Texas.    Get  25. 

189a) 

Carbtixo  Wbapoxs— Evidbncb. 

1.  It  is  no  offense  to  carry  a  pistol  on  one's 
own  premises. 

2.  In  a  prosecntlon  for  eaRying  a  pistol, 
evidence  that  defendant  separated  from  the 
witnesses  on  arriving  at  his  pasture,  he  going 
through  the  same,  while  the  witnesses  went 
around  it,  to  the  place  of  second  meeting,  where 
be  was  seen  with  a  pistol  in  his  possession,  on 
his  own  premises,  does  not  prove  that  he  had 
It  in  his  possession  before  the  separation,  where 
he  testifies  that  he  went  to  his  rewdeooev  se- 
cured the  pistol,  and  carried  it  with  him  to  the 
place  of  second  meeting. 

Appeal  from  Lamar  county  court;  Jolin  W. 
Uounti'ee,  Judge. 

A.  R.  Wortliam  was  convicted  for  carrying 
a  pistol,  and  appeals.     ReversM. 

R.  Ia  Heary,  Asst.  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  X  Appellant  wa«  convicted 
for  carrying  a  pIstoL  When  seen  with  thf 
pistol  the  defendant  was  upon  his  premises. 
He  bad  tlie  right  to  have  it  at  the  place 
designated  by  the  witnesses^  Shortly  before 
being  seen  with  the  pistol,  he  was  met  by 
the  witnesses  about  one  mile  from  his  prem- 
ises. The  parties  separated,  the  defendant 
going  through  his  pasture  to  the  place  where 
he  was  afterwards  seen  with  the  pistol,  the 
witnesses  traveling  around  oa  the  outside  of 
the  pasture.  The  theory  of  the  prosecuti(Mi 
seems  to  be  that,  inasmuch  as  defendant  had 
the  pistol  at  the  second  place  of  meeting  he 
must  have  had  it  when  met  outside  the 
pasture.  This  is  met  by  the  defendant's  evi- 
dence, in  which  he  swears  that  he  went  by 
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his  residence,  secured  the  plsiol,  and  carried 
It  with  him  to  the  place  of  second  meeting. 
This  Is  not  contradicted.  As  presented  to  us, 
we  do  not  think  the  evidence  supports  the 
conviction.  The  Judgment  is'  reversed,  and 
the  cause  remanded. 


NBELY  T.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  25, 

1893.) 
Sla:;der— Impdtixo  Wast  of  Chastitt— Ixfob- 

KATIOy. 

1.  An  information  charged  that  defendant 
did  "falaeljr,  maliciously,  and  wantonly  impute 
to  a  female  in  this  state,  to  wit,  the  said  [de- 
fendant] did  then  and  there,  in  the  presence 
and  hearing  of  [two  named  persons,]  and  ilivers 
other  persons,  falsely,  malicloasly,  and  wan- 
tonly say  of  and  concerning  the  said  R.  that 
T.  was  lieeping  her,  the  said  R.,  and  that  T. 
was  caught  on  R."  Held,  that  the  information 
was  not  sufficient  to  support  a  conviction  for 
falsely  imputing  a  want  of  chastity  to  a  fe- 
male, since  it  falls  to  state,  except  Inferential- 
ly,  what  was  imputed  to  the  female,  or  who 
the  female  was. 

2.  In  a  prosecution  for  slander  Imputing 
want  of  chastity  to  a  female,  while  it  is  un- 
necessary for  the  indictment  to  mendon  the 
name  of  more  than  one  person  in  whose  pres- 
ence the  slander  was  uttered,  yet,  when  the 
names  of  two  or  more  are  alleged,  the  allciza- 
tions  must  be  proven,  since  the  names  then  be- 
onme  descriptive  of  the  offense. 

Appeal  from  Henderson  coimty  court;  W. 
R.  Diclcerson,  Judge. 

Jim  Neely  was  convicted  for  slandeiing  a 
female  by  Imputing  want  of  chastity,  and 
appeals.    Reversed. 

Richardson  &  Watklns,  for  appellant  R. 
L.  Henry,  Asst  Atty.  Oen.,  for  the  State. 

SIMKINS,  J.  Appellant  was  convicted  of 
slandering  Rosetta  Thomas,  and  his  fine  aa- 
seased  at  $150,  from  which  he  appeals.  Both 
parties  are  col<ved.  The  information  charges 
that  "Jim  Neely,  in  the  county  of  Henderson, 
Tex.,  did  orally,  falsely,  maliciously,  and 
wantonly  Impute  to  a  female  in  this  state, 
to  wit,  the  said  Jim  Neely  did  then  and 
there.  In  the  presence  and  hearing  of  Zack 
Worf  and  Hanse  Manning,  and  divers  other 
parsons,  falsely,  maliciously,  and  wantonly, 
say  of  and  concerning  the  said  Rosetta 
Thomas  that  Tom  Cleveland  was  keeping 
her,  the  said  Rosetta  Thomas,  and  that  Tom 
Cleveland  was  caught  on  Rosetta  Thomas, 
against,"  etc. 

1.  We  believe  the  motion  in  arrest  of  Judg- 
ment should  have  been  sustained.  The  of- 
fense which  the  law  punishes  is  falsely  im- 
puting a  want  of  chastity,  when  done  wan- 
tonly or  maliciously.  The  information  here 
falls  to  state,  except  inf«-entlally,  what  was 
imputed  to  a  female  in  this  state,  or  who 
the  female  was.  It  is  carelessly  drawn,  and 
insufiScient  to  sustain  the  prosecution,  though 


we  may  concede  the  slanderous  words  need 
no  innuendo  or  explanatory  averment,  whldi 
is  doubtfuL  Willson's  Orim.  St  |  1960,  par. 
4;  Parker's  Case,  9  Tex.  App.  351;  Prophit's 
Oase,  12  Tex.  App.  233. 

2.  The  court  erred  in  its  charge  to  the  Jury, 
In  instructing  them  that  if  tb^  b^cved  the 
slanderous  words  were  spoken  In  the  hear- 
ing of  Zack  Worf  and  Hanse  Manning,  and 
divers  other  persons,  or  either  of  them,  to 
find  defendant  guilty.  While  the  pleader 
should  mention  the  name  of  one  person,  to 
give  the  defendant  notice  of  the  time  and 
occasion  in  which  the  slander  was  uttered, 
when  he  alleges  the  names  of  two  or  more, 
he  should  prove  the  allegation,  for  the  names 
there  become  descriptive  aUegation,  and  Im- 
pose the  necessity  of  proof.  Soria's  Case,  2 
Tex.  App.  297;  Willson's  Grim.  St  i  1900. 
last  paragraph.  The  Judgment  Is  reversed, 
and  the  cause  remanded. 


TRAYLOR  V.  STATH. 

(Court  et  Criminal  Appeals  of  Texas.    Oct  25. 
1803.) 

CamiKAL  Law— EviDBNCs  or  Codbfkida^t. 

In  a  prosecution  for  betting  at  dice,  i: 
Is  error  for  the  conrt  to  reject  a  witncH  fay 
whom  defendant  proposes  to  prove  that  be  did 
not  play  or  bet  at  the  game,  on  a  statement 
by  the  county  attorney  that  the  witneas  wu 
Indicted  ft>r  playing  In  the  same  game  and  it 
the  same  time  with  defendant,  without  proof 
of  this  fact 

Appeal  from  Morris  county  court;  J.  W. 
Bolln,  Judge. 

Ben  Traylor  was  convicted  for  betting  at 
a  game  with  dice,  and  appeala    Reversed. 

R.    L.    Heury,   Asst   Atty.   Oen.,   for   the 

State. 

SlMlvIXS,  J.  Appelant  was  convicted  of 
betting  at  a  certain  game  with  dice,  and  his 
fine  assessed  at  $10,  from  which  he  appeals. 
The  evidence  for  the  state  shows  that  ap- 
pdlant,  with  15  others,  was,  out  In  the 
woods,  amidst  thick  bushes,  eng-.iged  in  play- 
ing a  game  of  craps,  at  the  time  alleged  in 
the  indictment  In  his  defense,  appellant  of- 
fered to  prove  by  one  of  the  crowd,  to  wit. 
Bin  MltcheU,  that  he  did  not  bet  or  play. 
The  state  objected,  upon  the  groond  that 
said  witness  had  be«i  indicted  for  playing 
in  the  same  game  and  at  the  same  time  with 
appelant  The  court,  without  hearing  or 
requiring  proof  of  this  fact  sustained  the  ob- 
Jectl<»,  and  refused  to  let  the  witness  testis, 
to  which  ruling  appellant  duly  reserved  an 
exception.  The  court  erred.  The  mere  state- 
ment of  a  district  attorney,  however  satis- 
factory, caimot  dl8p«ise  with  the  necessity 
of  proof.  The  Judgment  is  reversed,  and 
cause  remanded. 
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WOLFF  T.  STATE, 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  28» 
1893.) 
Loss  or  ISDICTMRNT— Effect. 
When,  In  a  motion  for  a  new  trial,  it  is 
shown  to  the  trial  court  that  the  indictment  is 
lost,  it  is  the  duty  of  the  prosecution  to  snb- 
stitate  the  lost  indictment;    and,  on  failure  so 
to   do,  the  court  of  criminal   appeals  will   re- 
Terse  the  case. 

Appeal  from  Hunt  county  court;  W.  H. 
Ragsdale,  Judge. 

Henry  Wolff  waa  convicted  of  agsrarated 
assault,  and  appeals.    Reversed. 

Evans  &  Hargrove,  for  appellant  B.  L, 
Henry,  Asst  Atty.  Gon.,  for  tlie  State, 

SIMKINS,  J.  Appellant  was  convicted  of 
an  aggravated  as8:iult,  and  Jils  flne  assessed 
at  $25,  from  which  he  appeals. 

1.  We  do  not  tlilnk  the  evidence  insu£3cleut 
to  sustain  the  liuding  of  the  com  t.  ConcHllng 
iippellant's  right  to  p<>^ssession  uf  the  orchard, 
(he  manner,  languiige,  and  violence  shown  to 
bis  sister  was  far  greater  than  the  oconslon 
demanded. 

2.  But  appellant  asks  a  reversal  of  the  case 
(>ecanse  the  indictment  has  been  lost  and  mis- 
laid, with  no  negligence  or  fault  on  his  part. 
It  Is  shown  that  the  indictment  in  this  cause 
was  lost  after  the  cause  had  been  submitted 
to  the  court,  and  before  the  decision,  and 
■ills  fact  was  brought  to  the  attention  of  the 
court  in  a  motion  for  a  new  trial.  The  prac- 
tice seems  to  be  settled  in  this  state  that 
when.  In  a  moti(»i  for  a  new  trial,  it  is  shown 
to  the  trial  court  that  the  indictment  is  lost, 
it  shall  be  the  duty  of  the  prosecution  to 
Mibstitute  the  lost  Indictment,  and,  on  fail- 
ure so  to  do,  the  court  will  reverse  the  case, 
(Pate  V.  State,  21  Tex.  App.  197,  17  S.  W. 
Rep.  400,  and  cases  cited;)  that  a  conviction 
will  not  be  allowed  to  stand  when  the  tran- 
script fails  to  biing  up  an  Indictment  or  In- 
formation. If  there  was  no  indictment  sub- 
stituted, how  is  the  defendant  to  move  in 
arrest  or  this  court  to  pass  upon  It?  Tbe 
judgment  is  reversed,  and  cause  remanded. 


BARCLAY  T.  STUART. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  16, 
1893.) 

Pabtitiox— Dsoaii  — Latbkt  Ambiouitt— Pakol 
Evidence. 

In  trespass  to  try  title  to  a  tract  of 
519  acres,  it  appeared  that,  on  partition  of  an 
estate  embracing  two  tracts,  one  abstract,  No. 
195,  containing  519  acres,  the  other  abstract, 
No.  196,  contalniDg  477,  one  of  the  tracts  was 
set  apart  to  plaintiff,  the  other  to  defendant, 
the  report  of  the  commissioners  and  the  decree 
of  the  court  describing  them  as  abstract  No. 
193  containing  477  acres,  and  abstract  No.  196 
containing  519  acres.  UM  that,  there  l>eing  a 
latent  ambiguity  in  the  descriptions,  imrol  evi- 


dence was  admissible  to  explain  the  decree  by 
showing  which  tract  was  intended  for  plaintiff 
and  which  for  defendant 

Appeal  from  district  court,  Harris  county; 
James  Masterson,  Judge. 

Trespass  to  try  title  by  Laura  Stuart  against 
Mai7  Barclay.  Judgment  for  plaintiff.  DO' 
fendant  appeals.    Affirmed. 

The  other  facts  fully  appear  in  tbe  follow- 
ing statement  by  WILLIAMS,  J.: 

The  land  invcdved  in  this  litigation  Is  a 
tract  in  Harris  county,  containing  519  acres, 
the  name  of  the  original  grantee  of  which 
is  J.  S.  Collins,  and  the  abstract  number  of 
which  is  195.  There  is  another  tract  In 
Harris  county,  containing  477  acres,  patented 
In  the  name  of  the  same  grantee,  the  ab- 
stract number  of  which  Is  196.  Both  tracts- 
belonged  to  Charles  B.  Stuart,  deceased,  and, 
under  a  decree  of  pai-tition  of  his  estate  by 
the  probate  court  of  Montgomery  county^ 
both  parties  claim  as  his  heirs.  In  the  re-° 
port  of  the  commissioners,  which  was 
adopted  by  the  coturt  In  all  respects,  and  In 
the  decree,  Into  which  the  substance  of  the 
report  Is  copied,  it  appears  that  one  of  these 
tracts  was  set  apart  to  Laura  Stuart,  and 
the  other  to  Mrs.  Barday,  In  dedgnatlng 
the  tract  given  to  Laura  Stuart,  the  report 
and  tbe  decree  describe  it  as  abstract  No. 
106,  original  grantee,  J.  S.  Collins,  519  acres, 
valued  at  $1,908,  situated  In  Harris  county; 
and  that  set  apart  to  Mrs.  Barclay  was 
named  as  abstract  No.  195,  original  grantee, 
J.  S.  Collins,  containing  477  acres,  valued 
at  $1,250,  situated  In  Harris  county.  It  thus 
appears  that  the  abstract  numbers  were  re- 
versed, that  belonging  to  one  tract  being 
given  to  the  other.  Each  of  the  parties  to 
tills  suit  claim  the  519-aore  tract,  for  which 
appellee  sued,  and  recovered  the  Judgment 
from  which  this  appeal  Is  prosecuted.  Id 
the  trial  below,  parol  evidence  was  admit- 
ted, over  the  objection  of  the  defendant, 
tending  to  show  which  of  like  two  tracts  was 
intended  for  Laura  Stuart  and  which  for 
Mrs.  Barclay;  the  two  commissioners  who 
testified  both  stating  that  the  519-acre  tract 
was  given  to  Laura,  because  they  believed 
it  to  be  the  most  valuable  of  tbe  two,  the 
valuation  put  upon  it  being  essential  to  malce 
up  her  share  of  the  estate  to  which  she  was 
entitled,  and  that  for  the  same  reason  tbe 
other  tract  was  given  to  Mrs.  Barclay,  as 
she  received  other  property  of  more  value 
than  such  as  was  given  to  Laura,  apart  from 
the  tracts  in  question.  They  farther  stated 
that,  if  any  mistalie  occurred  in  the  descrip- 
tion of  the  land,  it  consisted  in  assigning  to 
the  two  tracts  tbe  wrong  abstract  numbers. 
On  the  other  side,  testimony  was  adduced 
tending  to  sfliow  that  the  477-acre  tract  was 
at  the  time  of  the  division  considered  the 
most  valuable,  and  for  that  reason  was  as- 
signed to  Laura  Stuart,  and  tbe  other  to 
Mrs.  Barclay,  tbe  mistake  consisting  in  stat- 
ing the  acreage  given  to  each,  and  not  in  tbe 
use  of  the  abstract  number.     The  evidence- 
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thus  conflicteil,  and,  U  It  was  admiaBible,  the 
conflict  must  be  resolved  In  favor  of  appellee, 
for  whom  the  Jury  decided  it  The  court 
sulMiiitted  to  tlie  jury  the  question  whether 
the  tract  in  controversy  was  in  the  partition 
set  apnrt  to  the  plaintifT  or  to  the  defendant. 
Instructing  them  that  the  question  was  one 
of  identity,  to  be  decided  nnder  tiie  evi- 
dence. 

Webb  &  Finley  and  Breashean  &  Ashe,  for 
appellant.     Ford  &  McGomb.  for  appellee. 

WILLIAMS,  J.,  (after  stating  the  facta.) 
The  first  assignment  complains  of  the  over- 
nUing  of  the  exceptions  to  the  petition,  on 
the  ground  that  the  action  was  one  to  correct 
the  decree  of  the  probate  court  of  Mont- 
gomery county,  which  the  court  bad  no  juris- 
diction to  do.  As  we  view  the  action,  it  is 
one  of  trespass  to  try  title,  in  which  the  plain- 
tiff must  recover  by  showing  title  to  the 
land.  The  partition  cannot  be  collaterally 
attacked,  and  we  do  not  imderstund  that 
this  Is  soui^t  The  question  put  in  issue  is 
the  effect  of  that  proceeding.  The  allega- 
tions in  the  petition  are  Intended  simply  to 
iidmit  evidence  to  enable  the  court  to  ascer- 
tain what  passed  to  each  party  by  explain- 
ing the  latent  ambiguity  In  the  description  of 
the  land,  which  had  been  developed.  There 
is,  it  is  true,  a  prayer  for  the  correction  of 
the  mistake  in  the  decree,  but  the  court  could 
iind  did  properly  disregard  that  If  plaintiff 
succeeded  in  showing  title  under  the  decree, 
there  was  no  need  to  correct  it,  but  the 
whole  purpose  of  the  suit  was  accomplished. 
The  trial  below  was  conducted  upon  that  the- 
ory, which  was  the  eonect  one.  The  court 
did  not  err  in  the  ruUng  complained  of.  If 
there  were  portioDB  of  the  petition  wbldi 
were  Irrelevant,  ezoepttons  should  have  been 
taken  to  tliese  parts.  But  bod  this  \>e&i 
done,  and  had  the  exceptions  been  overruled, 
this  would  have  baA  no  influence  upon  tbe 
trial. 

There  was  no  error  la  overruling  the  de- 
fendant's sKc^tion  to  tbe  plaintiff's  supple- 
mental petition.  The  allegations  were  made 
in  reply  to  an  attempt  to  set  up  an  estoppel 
in  the  answer,  .and  alleged  that,  at  the  time 
of  the  acts  and  admission  relied  on  as  con- 
stituting tbe  estoppel,  plaintiff  was  ignorant 
of  the  true  facts  and  of  her  rights.  The 
fact  that  she  alleged  in  her  petition  that  she 
was  present  when  the  decree  was  rendered 
does  not  show  that  she  Icnew  the  facts  which 
were  subsequently  developed  as  to  tbe  mis- 
take in  the  description  of  the  land.  Be- 
sides, there  was  no  estopp^  In  the  case,  and 
tbe  ruling  becomes  Immaterial. 

Tbe  third,  fourth,  fifth,  and  sixth  assign- 
ments complain  of  the  admission  of  the 
parol  evidence  referred  to  in  the  statement 
ct  tbe  case  above  made,  and  present  tbe 
principal  question  in  the  case.  The  descrip- 
tion given  in  the  decree  of  the  two  tracts  of 


land  on  their  face  would  appear  to  be  suffi- 
cient to  Identify  tbe  land  intended  to  be  ad- 
Judged  to  the  parties;  but,  In  the  attempt  to 
apply  these  descriptions  to  tbe  subject-mat- 
ter referred  to,  It  is  found  that  one  of  tbe 
particulars  in  each  case  fails  to  apply  to  the 
land.  Tbe  case  Is  presented  of  a  latent  am- 
biguity, which  is  made  to  appear  by  evi- 
dence aliunde  the  decree,  and  wbicb  can 
therefore  be  removed.  If  practicable,  by  sudi 
evidence.  The  object  In  receiving  the  evi- 
dence in  such  cases  la  not  to  vary  or  alt«r 
the  Judgment,  but  to  explain  its  soeanin^ 
and  enable  the  court  to  determine  its  effect 
Wbart  Ev.  986;  Black,  Judgm.  623.  If  th« 
Judgment,  by  its  own  terms,  when  applied 
to  the  land,  was  free  from  ambiguity,  so  that 
the  conrt  could  say  to  which  of  tbe  -parties 
the  laud  in  controversy  had  been  set  apart 
no  evidence  would  be  admissible  to  add  to 
<Hr  explain  it  But  here  It  is  found  that 
while  the  number  of  acrea  adjudged  to  tbe 
plaintiff  is  the  same  as  that  embraced  hi  this 
tract  the  abstract  numt>er  does  not  fit  it; 
and,  on  tbe  other  hand,  the  abstract  nnmber 
given  for  tbe  tract  awarded  to  tbe  defendant 
fits  the  tract  in  tbe  controreray,  while  the 
number  of  acres  does  not  Which  is  to  eon- 
trol?  Ordinarily,  In  a  deed  or  other  instru- 
ment, the  abstract  number  would,  we  think, 
be  the  luore  reliable,  because  morp  specific. 
But  here  the  attention  of  the  court  and  tbe 
commissioners  is  directed  to  quantity  and 
value,  rather  than  to  the  particulars  of  de- 
scription, tbe  object  being  to  make  an  eqaal 
division.  Besides,  there  being  two  tracts  in 
tbe  same  county,  having  the  same  orig;inal 
grantee,  of  different  sixes,  the  number  of 
acres  In  them  respective  would  dlstlnKuish 
them  as  perfectly  and  completely  as  the  ab- 
stract number.  The  area  sumtosed  to  be 
embraced  in  the  tract  would  necessarily  be 
known  to  tbe  commissioners,  while  tbe  ab- 
stract numbers  might  be  unknown  to  them; 
and  they  would  naturally  attach  more  im- 
portance to  quantity,  where,  as  in  this  case, 
that  affords  the  means  of  dlstlngnlsblng  one 
tract  firom  all  others,  than  to  other  pardc- 
nlara.  We  do  not  therefore  think  that  it 
can  be  said  that  this  judgment  necessarily 
liad  the  effect  to  vest  In  the  defendant  title 
to  the  519-acre  tract  Bither  description  will 
apply  to  either  tract  If  one  of  the  particulars 
be  rejected;  and  neither  description  will  ap- 
ply to  eitber  tract  tmless  one  of  tbe  partic- 
ulars be  rejected.  We  are  not  prepared  to 
say  that  the  court  could  properly  decide,  as 
matter  of  law,  wbicb  one  -of  tbe  cfrcoa- 
stances  must  prevail.  If  it  could  not  there 
was  no  error  in  admitting  evidence  to  ex- 
Idaln  tbe  decree,  and  guide  tbe  conrt  and 
Jiffy  to  tbe  real  truth. 

The  special  charges,  Nos.  1,  2.  S,  and  4. 
asked  by  defendant  and  refosed,  are  not 
set  out,  nor  their  substance  stated.  In  the 
brief.  This  Is  not  a  compliance  with  tbe 
rules.  Tbe  fifth  instruction,  directiag  a  ver- 
dict for  defendant,  was   properly  refused. 
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as  was  the  sixth,  which  declared  the  effect 
of  the  decree  of  partition  to  be  to  vest  the 
title  to  the  land  In  controrersy  In  the  de- 
fendant The  seventh,  while  differently 
worded,  would  have  had  the  eame  effect 
upon  the  minds  of  the  Jury.  The  objections 
made  to  the  charge  of  the  court  are  not  well 
taken.  It  follows  that  there  was  no  «Tor  in 
refusing  a  new  trial.  Our  conclusion  Is,  with 
the  verdict  of  the  Jury,  that  the  decree  of 
partition  vested  the  title  to  the  premises  in 
the  plalntier,  and  that  the  Judgment  should 
be  affirmed. 


TEXAS  &  P.  RY.  CO.  v.  BARNHABT.' 

(Conrt  of  Civil  Appeals  of  Texas.    Nov.  1, 

lS9a) 

Lrrs-SrocK  Shipmbnts— CkjxKBcnxo  Links— Lia- 
BiLiTT  or  Last  Carkier— Penaltt — RECEivEns. 

1.  WTiere  a  horse  transported  by  successive 
carriers  has  been  injared  in  transit,  In  the  ab- 
sence of  evidence  to  the  contrary,  the  injury  is 
presumed  to  have  been  caused  through  the 
fault  of  the  last  carrier. 

2.  A  railroad  company  is  not  liable  for  the 
penalty  imposed  on  carriers  of  animals  for  a 
failure  to  properly  care  for  them  in  transit, 
where  the  penalty  was  Incurred  while  the  road 
was  operated  by  a  receiver. 

Appeal  from  El  Paso  county  court;  Allen 
Blacker,  Judge. 

Action  by  H.  B.  Barnhart  against  the 
Texas  &  Pacific  Railway  Company.  Plaintiff 
had  Judgment,  and  defendant  appeals.  Mo.l- 
Ified. 

Peyton  P.  Edwards  and  W.  C.  McGown, 
for  appellant  Clark  &  Barabart,  for  ap[»el- 
lee. 

Conclusions  of  Fact 

JAMES,  C.  3.  (1)  Appellee  shipped  his 
family  horse,  by  through  shipment,  from 
Austin.  Tex.,  to  El  Paso,  Tex.,  over  the  In- 
ternational &  Great  Nwttacrn  Railway,  the 
Missouri,  Kansas  &  Texas  Railway,  and 
the  Texas  &  Paclflc  Railway,  the  last  named 
being  the  line  delivering  the  animal  at  El 
Paso.  Appellee  paid  the  freight  at  Austin, 
after  both  the  other  lines  had  been  consulted 
as  to  fixing  tbe  through  rate.  (2)  There  was 
no  evidence  showing  that  any  of  the  lines 
had  limited  its  liability  to  its  own  line, 
and  no  evidence  that  the  contract  required 
claim  of  damages  to  be  made  within  a  given 
lint  (3)  There  was  evidence  to  show  that 
the  horse,  when  delivered  for  shipment,  was 
in  good  condition,  and  on  arriving  at  El 
Paso  was  in  such  a  damaged  condition  that 
he  was  practically  worthless.  (4)  The  evi- 
dence did  not  show  the  condition  of  the  horse 
wh«i  received  by  appellant's  road,  and  did 
not  show  that  any  injuries  were  inflicted 
prior  to  the  time  It  was  received  by  appel- 
lant; and  the  only  evidence  that  the  horse 
was  fed  and  watered  while  on  appellant's 
road,  which  was  for  three  or  four  days,  was 
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at  (me  point  called  Toyah.  It  was  shown 
that  hi  such  shipments  it  was  the  rule  to 
collect  feed  blUs  from  the  consig^nce  uptm 
delivery,  but  In  this  instance  no  feed  bills 
were  presented.  There  was  testimony  to 
show  that  the  damages  were  caused  by  fail- 
ure to  properly  feed  and  water  the  animal 
in  the  transit  (6)  The  appellant's  road  was 
at  the  time  of  this  shipment  being  operated 
by  the  federal  courts  through  Its  receiver, 
John  O.  Brown,  and  some  months  afterwords 
the  receiver  was  discharged;  and  it  appears 
with  reasonable  certainty  that  property  of 
greater  value  than  this  dalm  was  returned 
to  the  appellant  without  a  sale,  and  also 
that  sums  langely  in  excess  of  this  daim 
were,  during  the  receivership,  expended  In 
betterments  on  the  appdlant's  road.  (6)  The 
snlt  was  tor  $400,  the  value  of  the  horse, 
and  1600,  statutory  penalty  for  not  properly 
feeding  and  watering  him  en  route;  and  tbe 
Judgment  was  for  $800,  the  value  of  the 
horse,  and  $100  penalty.  (7)  The  testimony 
of  the  value  of  the  animal  whrai  shipped 
was  between  $800  and  $400. 

Conclusions  of  Law. 
Under  the  facts,  as  above  shown,  the  con- 
necting carrier  completing  the  transportation, 
and  delivering  the  animal  In  a  damaged  con- 
dlUou,   was  liable   for  the   damage.    In  the 
absence  of  evidence  that  he  received  it  in 
tbe  condition  in  which  he  delivered  it,  or 
without  proof  that  some  fact  existed,  ex- 
onerating him  from  liability,  such  as  an  act 
of   God.    Hutch.    Oarr.    {   761;  Railway    Ov.- 
V.  Adams,  (Tex.   Sup.)  14  S.  W.   Rep.  eea 
The  facts  and  circumstances  of  this  case  are- 
such  as  will  support  the  Judgment  rendered 
against  appellant  for  $300  actual  damages. 
Some  direct  evidence  tending  to  show  fault 
on  the  part  of  this  appellant  in  transport- 
ing the  animal  was  hearsay,  but  the  Judge- 
certifies  that  he  did  not  consider  it;  and,  as 
the  case  was  presented,  the  appellant's  lia- 
bility existed,  even  In  the  absence  of  any 
evidence  on   that  subject  and  consequently 
it  constitutes  no  ground  for  reversal    But 
we   think   diCerently   concerning   the  Judg- 
ment for  the  penalty.   The  appUcatlon  of  fbe 
i-ule  above  referred  to  makes  this  defendant 
liable  for  the  acttial  damages,  in  the  absence 
of  proof  of  whether  or  not  It  failed  to  prop- 
erly feed   and   water  the  animal  en   route. 
The  liabUlty  was,  under  the  evidence  in  this 
case,  to  some  extent,  constructive.    Thei«  is 
authority  for  Iioldlng  that,  when  a  penalty 
of  this  character  is  sought  to  be  recovered 
tai  a  dvll  action,  the  plaintiff  must  show  fkcte 
which  Justify  a  recovery  beyond  a  reaaonalri* 
doubt    The  evidence  here  fell  far  short  of 
this,   and  on  this  ground,   probably,   then 
should  have  been  no  Judgment  for  the  penal- 
ty.    Chaffee  v.  U.  S.,  18  WaU.  616;  Railway 
Co.  V.  Dwyer,  84  Tex.  195,  19  &   W.  Hep. 
470.     There   is    authority    to   the    contrary. 
18  Amer.  &  Eng.  Enc.  Law,  p.  280.     We  dl»- 
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pose  of  this  qnestlon,  however,  on  another 
ground,  wbidi  we  conalder  more  free  frcMn 
doubt. 

Ttie  act  of  March  18.  1889,  entitted  "Re- 
celTOTB,"  was  not  In  force  when  the  damage 
b^»pened,  aor  when  the  property  of  the  road 
was  retained  to  appelant  The  act  of  1887, 
under  same  title,  does  not  provide  that 
claims  unpaid  at  the  dose  of  the  receiver- 
ship the  company  should  be  liable  fiK*,  to 
the  extent  of  the  pn^Mrty  reddlvered,  but 
nevertheless,  an  equitable  principle  applica- 
ble to  such  cases  is  that,  to  the  extent  of 
the  income  used  by  the  receiver  In  improve- 
ment of  the  property,  the  company  would 
afterwards  be  liable  for  dalma  arising  nn- 
der,  and  not  paid  by,  the  receiver.  We  du 
not  think  that  statutory  penalties,  incurred 
while  the  road  was  in  the  receiver's  hands. 
would  constitute  sach  a  claim  against  the 
company  as  would  be  Included  in  this  equita- 
ble rule.  Althou^  such  penalty  is  recovera- 
ble by  the  claimant  In  connection  with  bis 
claim,  yet  It  does  not  properly  constitute  a 
part  of  his  damages.  It  has  tor  its  object 
the  interest  of  the  public,  and  is  inflictei 
by  way  of  punishment;  and  this  purpose 
would  not,  in  any  degree,  be  subserved  by 
visiting  upon  defendant  a  penalty  toe  acts 
committed  in  the  conduct  of  the  road  while 
it  was  being  operated  under  orders  of  a 
court  through  a  receiver.  We  doubt  that 
punitive  damages  could  be  recovered  of  the 
company,  under  like  circumstances,  for  an 
act  committed  during  the  receivership.  It  is 
^  the  rule  in  this  state  that  a  railway  corpora- 
tion is  not  subject  to  exemplary  damages 
for  acts  of  Its  servants  and  agents,  unless 
ratified  by  It,  or  some  act  of  carelessness 
or  remissness  on  Its  part  is  shown  in  con- 
nection with  them.  Hays  v.  Railroad  Co., 
46  Tex.  272.  Upon  this  principle,  we  can- 
not see  why  the  appellant  should  be  held  to 
respond  for  the  penalty,  when  the  act  fm: 
which  It  is  sought  to  be  inflicted  was  not 
done  by  It,  or  its  agents  or  servants,  but 
occurred  under  a  managemeat  of  its  road 
in  other  hands,  over  whose  acts  it  had  nei- 
ther control  nor  power  of  ratification.  And 
we  do  not  believe  that  the  statute.  In  provid- 
ing that  such  penalty  might  be  recovered 
of  the  carrier,  intended  tluit  it  should  ap- 
ply to  a  case  where  the  act  done  was  not,  and 
could  not  be,  ihe  act  of  the  carrier,  as  In 
this  case.  Our  conclusion  Is  that  the  Judg- 
ment should  be  so  rendered  here  as  to  affirm 
the  Judgment  (or  actual  damages,  and  to  set 
aside  that  rendered  for  the  penalty. 


WATKIXS  T.  JUNKBa 

(Court  of  Civil  Appeals  of  Texas.    Nov.  2, 

1893.) 

JuDOHSNT — Rss  JcDtCATA— Breach  or  Comtraot 
— Hbasckb  of  Damages. 
1.  In  an  action  for  services,  and  for  the 
rental  of  certain  boats,  defendant  reconvened 


for  damft^es  for  failure  of  plaintiff  to  fnniidi 
certain  other  boats,  as  he  had  agreed  to  do.  tnd 
also  pleaded  the  statute  of  limitations.  Tfaerv 
was  a  judgment  against  plaintiff  on  the  pl«a  of 
limitation,  and  In  his  favor  on  the  plea  in  re- 
convention. He  appealed  from  the  jadxnest 
against  him,  but  defendant  did  not  appeal  from 
the  Judgment  against  him  on  the  plea  in  re- 
convention. Beld,  that  the  reversal  of  the  jodc- 
ment  on  such  aiq>eal,  without  restrirtion,  votfc- 
ed  a  reversal  as  to  all  issues,  and  the  jodgmest 
on  the  plea  in  reconvention  was  not  a  bar  t> 
the  claim  for  damages  thereon  on  a  second 
trial. 

2.  Defendant  cannot  recover,  as  damsga 
for  failure  to  furnish  dredge  boats,  as  agreed, 
to  enable  the  former  to  perform  a  contract  for 
building  revetments  for  the  United  States,  the 
value  of  revetments  built  by  defendant,  Nat 
not  paid  for  by  the  government  because  tli« 
dredging  required  by  its  contract  had  not  beoi 
done,  where  it  is  not  allowed  that  plaintiff  kner 
that  payment  for  their  construction  depended 
on  the  dredging,  nor  that  such  was  the  ooo- 
tract,  though  plaintiff  knew  that  defendsBt 
could  not  procure  such  dredge  boats  elsewbenr. 

Appeal  from  district  coqrt,  Jefferson  coun- 
ty; W.  H.  Ford.  Judge. 

Action  by  J.  B.  Watklns  against  Guy  W. 
Junker  to  recover  for  services,  and  for  the 
rental  of  certain  boats,  in  which  defendant 
filed  a  plea  in  reconvention  for  damages  for 
the  failure  of  plaintiff  to  furnish  certain 
other  boats  which  he  had  agreed  to  fumlsli 
to  defendant.  From  a  Judgment  sustaining 
defendant's  exceptions  to  plalntltTs  plea  In 
bar  of  the  cause  of  action  pleaded  in  recon- 
vention, and  overmllng  plaintHTs  exceptiont 
to  defendant's  plea,  plaintiff  appeals.  Re- 
versed. 

Greer  &  Greer,  tar  appellant.  Penrman. 
GlUaspIe  &  Bullitt,  O'Brien  St  O'Brien,  and 
Qordan  Bullitt,  for  appellee. 

GARRETT,  C.  J.  J.  B.  Watklns  broogbt 
this  suit  to  recover  of  Guy  W.  Junker  upon 
an  account  for  services  rendered,  and  the 
rental  of  certain  boats.  Defendant  pleaded  the 
statute  of  limitation  to  said  account,  and,  In 
reconvention,  for  damages  for  the  failure  of 
the  plaintiff  to  furnish,  also,  certain  dredge 
boats,  as  It  was  alleged  he  had  contracted 
with  the  defendant  to  do.  This  Is  the  lec- 
ond  appeal  in  this  case.  The  first  appeal 
was  trom  a  Judgment  of  the  court  below  in 
favor  of  the  defendant  on  his  plea  of  limita- 
tion, and  in  favor  of  the  plaintiff  on  the  de- 
fendant's plea  In  reconvention  for  damages. 
Plaintiff  appealed  from  the  Judgment  against 
him,  and  brought  the  cose  properly  hefote 
the  supreme  court  fOr  revision,  with  an  ap- 
peal bond  and  asslgmment  of  errors.  De- 
fendant made  no  cross  assignment  of  eiTon 
on  the  Judgment  against  his  plea  In  reconven- 
tion for  damages,  and  did  not  in  any  manner 
appeal  therefrom.  The  Judgment  of  the 
court  below  was  reversed,  and  the  cause  re- 
manded for  a  new  trial.  18  S.  W.  Rep.  390. 
After  the  case  went  back  to  the  disu-ict 
court,  and  again  came  up  for  trial,  the  plnin- 
tiff  pleaded  the  former  Judgment  of  said 
court  in  bar  of  the  cause  of  action  set  up  la 
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defendant's  plea  in  reoonventton,  and  that 
the  cause  of  action  set  up  therein  was  res 
adjudicata,  and  the  defendant  was  conclud- 
'ed  by  said  former  Judgment  of  the  district 
■court  in  plalntifT's  favor  as  to  the  matter  set 
up  in  said  plea  of  reconvention,  the  defend- 
ant not  having  appealed  therefrom.  To  this 
plea  the  defendant  intwposed  an  exception, 
which  the  coort  sustained,  and  this  question 
is  now  ];»<esented  for  decision  by  this  coiut: 
Whether  the  Judgment  against  the  defend- 
ant on  his  plea,  in  reconvention  stood  un- 
reversed by  the  Judgment  of  the  supreme 
court  when  the  case  was  befmre  the  su- 
preme court  on  tlie  former  appeal. 

In  passing  njfoa  the  questions  then  pre- 
sented, the  following  language  appears  in  the 
opinion  of  the  court,  aft^  showing,  from  the 
■charge  of  the  court  below  and  the  verdict  of 
the  Jury,  that  the  plea  in  reconvention  had 
'been  adjudged  adversdy  to  the  defendant: 
'"As  it  is  obvious,  thwefore,  that  the  plea  in 
reconvention  for  damages  did  not  enter  as 
tin  element  into  the  formation  of  the  verdict, 
we  are  of  the  opinion  that  the  questions 
raised  by  the  1st,  2d,  3d,  6th,  etb,  7th,  and 
-Sth  assignments,  each  at  which  is  predicated 
on  alleged  emxa  of  the  court  in  ruling  on 
exceptions  to  this  plea,  and  on  evidence  and 
instructions  relating  to  and  growing  out  of 
this  plea  in  reconvention,  are  eliminated 
from  the  case,  and  are  not  necessary  to  be 
■C(»sldered,  und»  this  view."  The  court  then 
proceeded  to  consider  the  one  remaining 
question,  of  limitation,  and,  because  it  was 
of  the  opinion  that  the  verdict  of  the  Jury 
was  not  supported  by  the  evidence  upon 
that  Issue,  reversed  the  Judgment,  and  re- 
manded the  cause  for  another  trial,  from 
which  it  appears  to  us  that  the  Judgment 
was  reversed  as  an  entirety.  The  language 
of  the  Judge,  used  in  reasoning  in  the  opin- 
ion or  in  stating  the  cause,  is  not  any  part  of 
the  J'udgment  of  the  court,  though  it  may  be 
looked  to  in  order  to  determine  what  bad 
'been  adjudicated;  and  wltliout  entering  into 
a  consideration  of  the  effect  of  a  judgment 
which  should  undertake  to  reverse  as  to  the 
plaintiff's  cause  of  action,  and  affirm  as  to 
the  defendant's  plea  in  reconvention,  we 
think  it  sufficient  to  say  that  both  parties  be- 
ing before  the  court,  and  the  court,  without 
testrlction,  having  reversed  the  Judgment  of 
the  court  below,  it  stood  reversed  as  to  all 
the  issues,  and  that  there  was  no  error  in 
overruling  the  exception. 

Plaintiff  renewed  his  exceptions  to  the 
-cause  of  action  set  up  in  the  defendant's  plea 
in  reconvention,  which  were  overruled  by 
the  court,  and  an  exception  was  taken  to 
said  ruling.  Plaintiff  had  sued  upon  a  v»- 
bal  contract,  made  by  and  through  bis  au- 
thcHTlzed  agent,  with  the  defendant,  by  which 
the  plaintiff  undertook  to  do  certain  tow- 
ing for  the  defendant,  and  the  defendant 
was  to  rent  from  plaintiff  a  quarter  boat,  a 
pile  driver,  and  a  barge.    Defendant  admit- 


ted the  correctness  of  the  amount  claimed  by 
the  plaintiff  toe  said  service  and  rental  of 
the  Ixxits,  but  he  pleaded  in  reconvention 
damages  against  the  plaintiff  because  of  th« 
failure  of  the  plaintiff  to  furnish,  also^  tw» 
dredge  boats,  which  he  alleged  plaintiff's 
agent  had  agreed  to  furnish.  Defendant  al- 
leged, substantially,  in  his  said  plea  in  recon- 
vention, that,  as  a  part  of  the  contract  set 
out  in  plaintiff's  petition,  the  plaintiff  was  to 
foruish  the  defendajit,  within  10  days  after 
demand  by  him,  two  ^edge  boats,  to  be  used 
by  him  in  certain  won  he  was  then  engaged 
in  for  the  government  of  the  United  States, 
namely,  the  building  of  a  revetment  on  each 
side  of  a  canal  at  the  Junction  of  Calcasieu 
lake  and  Calcasieu  pass,  in  the  state  of  Lou- 
isiana, and  dredging  and  deepening  out  the 
channel  l>etween  said  revetments,  and  dump- 
ing the  mud  behind  the  revetments.  That 
said  dredge  boats  were  to  l>e  furnished  to 
the  defendant  at  a  rental  of  $20  a  day  each, 
and  were  necessary  and  peculiarly  adapted 
to  dredging  out  said  canal,  and  dumping  mud 
behind  said  revetments,  and  were  absolutely 
necessary  to  the  defendant  therein,  all  of 
which  was  w^  known  to  plaintiff.  That, 
relying  upon  said  contract,  defendant  pro- 
ceeded about  April  4,  1887,  to  erect  and  con- 
struct a  revetment  or  wooden  wall  on  each 
side  of  said  channel,  and  had,  up  to  May  81. 
1887,  erected  and  constructed  6,000  lineal 
feet  of  said  revetments;  the  plaintiff,  in  the 
mean  time,  having  done  the  towing,  and  fur- 
nished the  pile  driver,  quarter  boat,  and 
Iiarges,  but  having  failed  and  refused  to  fur- 
nish said  dredge  boats,  after  demand  made 
by  defendant  on  or  about  May  21,  1887,  by 
reason  whereof  defendant  'was  prevented, 
hindered,  and  delayed  in  the  prosecution  and 
carrying  out  of  said  w<wk.  TImt  the  govern- 
ment of  the  United  States  had  contracted 
with  defendant  to  pay  him  40  cents  a  lineal 
foot  for  said  revetments  so  constructed,— in 
the  aggregate,  $2,'100,— and  would  not  re- 
ceive and  pay  for  said  revetments  until  the 
mud  had  been  dredged  from  the  channel 
and  dumped  as  aforesaid;  and  that  the  gov- 
ernment hod  never  received  and  paid  for  the 
same,  nor  any  part  thereof,  by  reason  of  the 
defendant's  failure  to  do  so,  which  was  the 
result  of  the  failure  of  the  plaintiff  to  fur- 
nish said  dredge  boats.  That  if  plaintiff  had 
furnished  said  dredge  boats,  as  he  had  con- 
tracted to  do,  within  10  days  after  demand 
for  the  same,  defendant  could  and  would 
have  received  from  tlie  government  the  said 
sum  of  $2,400  for  the  revetments  construct- 
ed, and  in  addition  thereto  would  have  re- 
ceived 9  cents  a  cubic  yard  for  the  mud  ex- 
cavated from  said  channel,  and  deposited  be- 
Und  said  revetments.  Defendant  further  al- 
leged that  he  was  induced  to  eater  into  said 
contract  with  the  United  States  government 
by  reason  of  the  promises  of  the  plaintiff  to 
furnish  him  said  boats,  and  would  not  oth- 
erwise have  entered  into  said  contract    That 
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plaintiff  continually,  np  to  the  Slst  day  of 
May  aforesaid,  promised  and  representod  to 
the  defendant  that  he  would  furnish  him  the 
said  dredge  boats;  and,  being  induced  to 
bdleve  that  the  same  would  be  furnished, 
he  continued  to  construct  said  revetments, 
at  great  expense,  to  wit.  $3,000.  That,  aftw 
plaintiff  had  refused  to  furnish  said  dredge 
boats  as  aforesaid,  defendant  tried  and  used 
all  endcayors  to  procure  a  dredge  boat  or 
dredge  boats  adapted  to  said  worlc  from  oth- 
er sources,  but  was  unable  to  do  ao;  nei- 
ther could  he  have  a  machine  or  dredge  boat 
constructed  to  do  the  work.  Wherefore,  he 
averred,  the  contract  value  of  said  work  was 
an  absolute  loss  to  the  defendant,  and  he  was 
damaged  in  the  ram  of  |2,400,  for  which  be 
prayed  judgment 

The  wdinary  measure  of  damages  for  the 
failure  of  the  plaintiff  to  furnish  the  dredge 
boats  would  be  the  difference  between  the 
rental  value  agreed  on,  and  the  price  at 
which  such  boats  couia  have  been  rented  by 
the  defendant  It  is  the  rule  that  only  such 
damages  may  be  recovered  for  a  breach  of 
contract  as  reasonaUy  enter  Into  the  con- 
templation of  the  parties,  and  are  the  natural 
result  of  a  breach  of  the  contract;  such  as 
would  probably  and  naturally  flow  there- 
from. The  fact  that  the  defendant  could  not 
secure  other  dredge  boats,  if  the  plaintiff 
knew  that  be  could  not  or  on  account  of 
the  character  of  the  boats,  or  a  known  diffl- 
coliy  In  procuring  such  things,  should  have 
reasonaUy  known  of  such  difficulty,  might 
render  him  liable  for  a  different  measure  of 
damages,  but  they  would  be  such  as  would 
probably  result  from  the  breach.  The  alle- 
gations of  the  answw  are  perhaps  sufficient, 
however,  to  render  the  plaintiff  liable,  If 
taken  as  tme,  for  lost  profits  on  the  dredg- 
ing, as  it  was  alleged  that  the  purpose  for 
which  the  defendant  wanted  the  dredge  boat 
was  to  dredge  out  the  chiinnel,  under  a  con- 
tract with  the  govwnment  which  was  known 
to  the  plaintiff,  but  it  Is  not  alleged  what  the 
profits  of  the  dredging  would  have  been.  In 
order  to  recov^  special  damages,  the  facts 
constituting  or  giving  rise  to  the  same  must 
be  specially  pleaded,  and  it  must  be  shown 
that  they  were  reasonably  within  the  con- 
templation of  the  parties  when  the  contract 
was  entered  Into.  It  Is  not  averred  In  the 
answer  that  the  plaintiff  knew  what  the  con- 
tract between  the  defendant  and  the  gov- 
ernment was,  or  knew  that  the  payment  for 
the  construction  of  the  revetments  depended 
on  the  dredging;  nor  Is  It,  In  fact  alleged 
that  such  was  the  contract  From  all  that 
appears  in  the  pleading,  the  payment  for  the 
revetments  may  have  been  wrongfully  with- 
held from  the  defendant  by  the  government. 
The  damages  claimed,  which  are  the  loss  of 
the  contract  price  of  the  construction  of  the 
revetments,  do  not  appear,  from  the  allega- 
tions of  the  answer,  to  have  been  reasonably 
Within  the  contemplation  of  the  parties  when 


the  contract  wa«  made.  We  think  that  up- 
on proper  allegation  and  proof,  there  migbt 
be  a  state  of  facts  npon  which  the  ralne  of 
the  revetments  constructed  might  be  the 
proper  measure  of  damages;  bnt  the  plead- 
ings present  no  snch  case,  and  the  plaintilTs 
exceptions  should  have  been  sustained. 

We  are  of  the  opinion  that  the  proof  doe* 
not  show  that  Thompson  bad  authority,  ei- 
ther Implied  or  actual,  to  enter  into  a  con- 
tract with  the  defendant  to  rent  him  tit 
dredge  boats.  Actual  authority  is  expreaslf 
denied,  and  there  are  no  drcnmstances  what- 
ever shown,  from  which  his  authority  so  to 
do  ought  to  be  Implied.  If  the  drcnmatancM 
were  such  that  the  defendant  was  warranted 
In  inferring  that  Thompson  had  the  antbori- 
ty  to  rent  him  the  dredge  boats,  then  a  con- 
tract if  any  was  made,  would  be  valid.  Bnt 
If  he  learned  befwe  he  commenced  the  wtst 
that  Thompson  hod  no  actual  authority  to 
make  the  contract  and  that  the  boats  would 
not  be  furnished,  then  we  think  that  the  de- 
fendant should  have  done  all  that  he  rea- 
sonably could  have  done  to  prevent  the  dam- 
ages from  accumulating.  The  question  wbetli- 
er  interest  should  have  been  allowed  is  not 
properly  presented.  For  the  errors  pointMl 
oat  the  Judgment  of  the  court  below  will  be 
reversed,  and  the  cause  remanded. 


PERRY  T.  BLAKBT. 
(Court  of  Civil  Appeals  of  Texas.    Sept  5, 

1893.) 
CoiAATBRAl.  Afticx— ADtrixnTKATOB's  Sals. 

1.  In  a  collateral  attack  oa  an  adminit- 
trator's  deed,  a  recital  in  the  order  of  sale  l7 
the  tM'obate  court  that  an  application  to  kU 
has  been  made  is  sufficient  proof  of  audi  appli- 
cation, though  it  does  not  appear  in  the  rec- 
ords of  the  probate  conrt. 

2.  Where  the  probate  court  orders  a  nl« 
of  all  the  land  of  an  estate  to  pay  debts,  sod 
there  are  several  purchasers  of  the  different 
tracts,  the  fact  that  the  order  confirming  the 
■aie  does  not  identify  the  land  sold  to  each  poi^ 
chaser  will  not  render  the  sale  void,  ao  as  to 
subject  it  to  collateral  attack,  but  it  will  lie 
presumed  that  the  confirmation  related  to  the 
land  conveyed  to  each  purchaser  by  the  admin- 
istrator's deed,  which  had  been  previously  ex- 
ecuted. 

3.  The  fact  that  the  administrator  violat- 
ed'the  terms  of  sale  prescribed  by  law  and  tlie 
order  of  court,  by  conveying  part  of  the  land  ti 
a  creditor  in  payment  of  his  daim,  does  not 
render  the  sale  void,  so  as  to  subject  it  to  col- 
lateral attack. 

4.  While  cases  tried  by  the  conrt  without 
a  jury  will  ordinarily  be  finally  disposed  of  <» 
appeal,  such  disposition  will  not  be  made  wlien 
toe  court  has  erroneously  ordered  a  noatnit 
at  the  close  of  plaintiff's  evidence;  and  the  ease 
will  be  remanded  for  a  new  trial,  to  enaUe  de- 
fendant to  make  his  defense. 

Appeal  from  district  court  Ooss  couniy; 
John  L>.  Sheppard,  Judge. 

Trespass  to  try  title  by  Mrs.  S.  H.  Peiry 
against  Levi  Blakey.  From  a  Judgment  in 
defendant's  favor,  plaintiff  appeals,  ite- 
versed. 
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Tbe  other  facts  fully  appear  in  the  follow- 
ing statement  by  FlXLEiY,  J.: 

This  is  a  suit  of  treapasa  to  try  title, 
brongtat  July  1,  1889,  by  Mrs.  S.  H.  Perry 
against  Le^l  Blakey,  to  recover  640  acres  of 
land  situated  In  Cass  county,  Texas,— the 
Darid  ColvlUe  headright  Tbe  pleadinga 
consisted  of  the  petitiou  of  plaintiff  in  the 
ordinary  form  of  trespass  to  try  title,  and 
defendant's  plea  of  not  goUty.  Tbe  case 
was  tried  February  14,  1S91,  by  the  court 
without  a  jury,  and  Judgment  was  rendered 
in  favor  of  tbe  defendant  for  the  land.  The 
defendant  introduced  no  evidence  of  title, 
and  the  Judgment  entered  for  him  was  tbe 
result  of  the  failure  of  tbe  plaintifT,  in  the 
opinion  of  the  trial  court,  to  prove  such  title 
as  would  Justify  a  recovery  of  the  land. 
Plalntifrs  evidence  was,  in  substance,  as  fol- 
lows: (1)  FHtoit  from  the  state  of  Texas  to 
David  OolvUle  to  the  6M  acres  of  land,  dated 
May  3,  1861.  (2)  Bond  for  title  upon  cash 
consideration  from  David  Colville  to  J.  H. 
Johnson,  dated  July  3,  1848,  for  tbe  land. 
<3)  Order  of  probate  court  of  Red  River 
county,  as  foUows:  "County  court,  October 
term,  A.  D.  ISia  William  S.  Todd,  adm'r 
of  the  estate  No.  184,  James  H.  Johnson,  de- 
ceased. And  now  at  this  day  comes  the 
administrator,  and  filed  bis  inventory  and  ap- 
praisement of  said  estate,  duly  sworn  to  by 
the  appraisers  of  said  estate,  which  rec'd  by 
tbe  court,  and  orders  to  be  filed.  Tbe  said 
administrator  also  filed  his  report  and  peti- 
tion praying  an  order  of  sale  to  s^  tbe  lands 
belonging  to  the  estate  lying  and  iHjiog  sit- 
uate Id  the  ootmty  of  Cass;  and  the  admiaJs- 
trator  Is  h«reby  ordered  to  sell  tbe  above- 
mentioned  property  on  a  credit  of  twdve 
months,  securing  the  payment  of  the  snine  ns 
tbe  law  directs,  except  so  much  as  may  be 
necessary  to  raise  an  amount  sufficient  to 
pay  tbe  funeral  expmses,  taxes  now  due  by 
said  estate,  and  the  expenses  of  administra- 
tion which  have  accrued  up  to  this  d.'ite,  for 
which  said  amount  the  said  administrator  is 
ordered  to  sell  so  much  of  the  above  prop- 
erty for  cash  as  will  be  sufficient  to  pay 
same,  and  cause  continued."  (4)  Order  of 
protmte  court  Red  River  county,  as  f<dlows: 
"County  court,  November  term,  184©.  Wil- 
liam M.  Liambert  versus  Tue  Succession  of 
James  H.  Johnson,  Deceased.  W.  S.  Todd, 
Adm'r.  Petition  for  tbe  sale  ot  property  to 
pay  debts.  It  appearing  to  tbe  satisfaction 
of  tbe  court  that  the  plaintiff's  claims  have 
be«i  already  too  long  deferred,  and  the  ad- 
ministrator having  reported  that  he  has  no 
funds  belonging  to  said  succession,  and  It 
appearing  fiu-ther  that  it  is  doubtful  whether 
lands  can  be  found  sufficient  in  their  sales 
to  satisfy  tbe  claims,  therefore  it  is  ordered 
that  said  administrator  proceed  to  sell  on 
tne  first  Tuesday  In  January  next,  at  the 
<H>unty  seat  of  Cass  county,  so  much  of  the 
land  belonging  to  tbe  estate,  if  to  be  found, 
aa  will  be  sufficient  to  pay  the  debts:   and. 


should  the  proceeds  of  said  sale  not  be  suflt 
clent  to  pay  the  debts,  it  is  further  ordered 
that  the  said  adm'r,  on  first  Tuesday  in  Feb- 
ruary next,  proceed  to  sell  at  the  county  seat 
of  Red  River  county  so  many  of  the  slaves 
of  said  estate  as  will  supply  tbe  deficiency. 
Sales  to  be  made  on  a  credit  of  twelve 
months,  with  lx>nd  and  security  and  a  bi>n 
on  the  property  according  to  law,  and  a  copy 
of  this  order  to  be  servoO  on  adm'r."  (5) 
Order  probate  court  Red  River  county,  as 
follows:  "Monday,  Nov.  24th,  A.  D.  1851. 
Estate  of  James  H.  Johnson,  dec'd:  No.  184. 
William  S.  Todd,  administrator.  CIttitlou  to 
report  sales  of  land.  This  day  came  the  ad- 
ministrator, William  a  Todd,  and  presented 
bis  report  of  a  resale  of  lands  in  tbe  counties 
of  Cass  and  Titus  belonging  to  said  estate, 
ordered  at  a  previous  term  of  this  court, 

amounting  to  the  sum  of dollars  and 

cents;  and,  the  court  being  sufficiently 

advised  that  said  sale  was  made  in  conformi- 
ty with  law,  it  la  ordered  that  said  sale  be  in 
all  things  approved  and  confirmed,  and  that 
said  report  of  sale  be  recorded;  and  it  ap- 
pearing to  the  court  that  the  bond  of  James 
H.  Johnson,  dec'd,  is  for  664  acres,  the  0. 
Smjth  h'd'right.  It  is  wd^red  that  the  sale 
as  to  the  (6)  six  labors  &  a  fraction  be  only 
confirmed,  so  far  as  same  will  not  render  It 
impossible  to  satisfy  said  bond,  the  purchas- 
ers having  the  right  to  accept  or  reject 
the  sale  under  this  modiflcaiUon.  Confirma- 
tlMi  proceeded  to  convey  to  the  purchas- 
ers James  D.  Todd,  Jeptha  D.  Crawford, 
R.  P.  Crump,  Ben  P.  Cock,  &  B.  Taylor, 
all  the  right,  title,  and  Interest  that  the 
decedent,  James  H.  Johnson,  bad  in  and  to 
the  same  at  the  time  of  his  death,  retaining 
a  lien  thereon  to  secure  the  final  payment  of 
the  purchase  money  upon  their  complying 
with  the  terms  of  said  sale;  and  It  Is  further 
ordered  that  said  administrator  proceed 
against  tbe  defaulters  at  the  first  sale  re- 
ported for  the  deficit  in  the  amount  of  sale, 
and  five  per  cent  upon  the  original  bid. 
That  adm'r  have  a  copy  of  this  order  &  cause 
continued."  All  the  above  orders  are  duly 
certified  as  being  true  copies  by  the  clerk 
of  tbe  county  court  of  Red  River  county,  un- 
der seal  of  county  court  (6)  Deed  from 
Jeptha  D.  Crawford  and  wife  to  Sardina  H. 
Perry,  (plaintiff,)  dated  AprU  10,  1859,  ordi- 
nary warranty  deed.  Plaintiff  also  offered 
to  read  in  evidence  a  deed  of  W.  S.  Todd,  ad- 
ministrator of  the  estate  of  James  H.  John- 
son, deceased,  to  Jeptha  D.  Crawford,  dated 
^lay,  1850.  The  defeudant  objected  to  tbe 
introduction  of  this  deed,  and  the  court  su:^ 
tolned  the  objection,  and  refused  to  permit 
it  to  be  read  in  evidence,  upon  the  groimd, 
as  stated  by  the  Judge,  that  it  was  not  shown 
that  there  was  any  application  made  for  an 
order  to  s^  the  land,  nor  any  order  of  the 
probate  court  cooflrmlng  the  aala  mads  Or 
the  administrator. 
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Todd  &  Rowell,  for  appellant  '  Sdilnter 
A  Allday,  t<x  appellee. 

FINLET,  J.,  (after  stating  the  facts.)  Ibe 
action  of  the  court  in  exdndlng  the  admin- 
istrator's deed,  forming  a  link  in  plaJntieTs 
chain  of  title.  Is  complained  of,  and  made 
Oie  basis'^  of  the  several  assignments  of  er- 
ror presented  In  the  brief  of  appelant,  and 
constltates  the  vital  question  in  the  case. 
The  copies  of  the  probate  record  from  Red 
Hirer  county.  Introduced  in  evidence  by  the 
plaintiff,  unquestionably  show  that  the  ad- 
ministration of  the  estate  of  James  H.  J<dm- 
son,  deceased,  was  conducted  with  great  In- 
formality and  looseness;  and  a  number  of 
gross  errors  and  Irregularitlea  on  the  part 
of  both  the  administrator  and  the  court  are 
clearly  apparent.  But,  notwithstanding  such 
errors  and  irregularities  in  the  administra- 
tion proceedtnga,  which  might  hare  be«k 
cwrected  at  the  instance  of  parties  at  in- 
terest In  a  direct  proceeding  timely  institut- 
ed for  that  purpose,  if  it  can  be  determined 
that  the  court  hod  Jorlsdictioa  of  the  estate, 
that  the  disposition  made  by  the  adminis- 
trator of  the  land  was  such  as  the  court 
had  power  to  order,  and  that  the  court  gare 
its  judicial  sanction  to  the  sale,  though'  in 
an  irregular  manner,  such  sale  must  be  held 
valid  against  collateral  attiicks.  It  clearly 
appears  that  the  estate  of  James  H.  John- 
son, deceased,  was  administered  upon  in  the 
probate  court  of  Red  River  county;  that  W. 
S.  Todd  was  the  acting  and  recognized  ad- 
ministrator; and,  as  there  Is  no  evidoioe  to 
the  cmtrary,  we  must  assume  that  the  Juris- 
diction of  the  court  was  properly  exercised, 
and  that  the  administrator  was  duly  appc4nt- 
ed  and  authorized  to  act  in  the  capacity  in 
which  he  was  recognized  by  the  court  It 
Is  also  apparent  that  the  court  had  the  pow- 
er to  order  the  sale  of  the  lands  in  question. 
It  is  true  that  no  application  for  an  order 
to  sdl  the  lands  of  the  estate  appeared 
among  the  probate  records  introduced  In  evi- 
dence on  the  triaL  Each  of  the  orders  of 
sale  introduced  in  evidence  recited  the  fact 
that  application  for  such  order  had  been 
mode.  Independent  of  such  recitals,  how- 
ever, the  presumption  must  be  Indulged  that 
the  court  acted  regularly,  and,  therefore, 
that  application  for  the  order  to  soil  was 
made  and  presented  to  the  court.  Davis  r. 
Touchstone,  45  Tex.  496;  Withers  v.  Patter- 
son, 27  Tex.  491;  Hiu-ley  v.  Barnard,  48  Tex. 
87.  This  disposes  of  one  of  the  grounds  of 
objection  to  the  administrator's  d^ed  upon 
which  it  was  excluded. 

The  other,  and  more  serious,  objection  to 
the  deed  is  that  there  was  no  conUrmatiMi 
of  sale  by  the  probate  court  This  objec- 
tion is  doubtless  based  upon  the  idea  that 
In  the  orders  of  sale  and  order  of  confirma- 
tion there  is  not  sufficient  description  of  the 
lands  to  which  they  relate  to  identify  them 
with  the  lands  described  in  the  deed  of  the 


administrator  to  Jeptha  D.  Crawford.  It 
will  be  seen  from  the  twder  of  aale  made  a 
October,  1848,  that  the  administrator  ctme 
In  and  filed  his  Inventory  and  appraisement 
of  the  property  of  the  estate,  and  at  tlut 
time  made  application  to  s^  the  lands  be- 
longing to  the  estate  situate  in  Cass  coont;; 
and  the  order  was  made  to  sdl  the  laods 
"mentioDed"  on  credit  of  12  months,  except 
that  a  sufficient  amount  sboiild  be  sold  (or 
cash  to  pay  funeral  expenses  of  deceased, 
taxes,  and  expenses  of  admlnistratioa  al- 
ready accrued.  In  November,  18tf ,  Williua 
M.  Lambert  a  creditor  ot  the  estate,  pre- 
sented his  petition  for  a  sale  of  the  propettjr 
of  the  estate  to  pay  debts,  and  we  leva 
frmn  the  acd»  of  the  court  thereon  thit 
the  creditor's  (daim  had  been  too  long  de- 
layed, that  the  administrator  bad  no  fniids 
with  which  to  pay  it  and  that  it  was  doubt- 
ful if  there  were  enou^  lands  to  realise  ap- 
(m  sale  sufficient  money  to  pay  the  debts  at 
the  estata  Upon  this  state  of  facts,  an  or- 
der that  the  administrator  proceed  to  idl 
enough  of  the  lands,  if  to  be  found,  safficient 
to  satisfy  the  debts,  was  made;  and,  in  the 
erent  the  lands  were  not  safficient  for  tbe 
purpose,  he  was  ordered  to  adl  enongb 
slaves  to  supply  the  defldency.  No  retnm  or 
report  of  sale  by  the  administrator  appears 
among  the  proceedings,  but  on  the  24th  dv 
of  November,  1851,  an  order  was  made,  pur- 
porting to  be  the  action  of  the  coml  upon  » 
report  of  such  sales,  filed  in  answer  to  a  dtir 
tion  commanding  him  to  report  the  sales. 
This  order  recites  that  the  administrator  pre- 
setted his  report  of  a  resale  of  lands  in  die 
counties  of  Cass  and  Titus  bdonging  to  die 
estate,  ordered  at  a  prerioos  term  of  tlie 
court,  and  the  court  proceeded  to  approve  aO 
the  sales,  except  as  to  six  labors  and  a  frao- 
tion  of  the  O.  Smith  headright  whidi  was 
qualifiedly  approved,  and  whldi  is  not  in- 
volved in  this  suit  This  order  directs  fl»e 
administrator  to  proceed  to  «mrey  the  lands 
to  the  purchasers,  naming  them,  and  among 
the  purchases  named  is  Jeptha  D.  Craw- 
ford. The  inventory  filed  by  the  adminis- 
trator is  not  among  the  probate  records,  bat 
it  will  be  presumed  to  have  been  before  the 
court  at  the  time  tbe  sale  Was  ordered,  and 
that  the  lands  ordered  to  be  sold  were  fully 
identified  to  the  cotirt  by  the  applicaticn  and 
Inventory.  It  is  reasonably  clear  that  an 
the  lands  of  the  estate  were  ordered  to  be 
sold  to  pay  the  debts  of  the  estate;  and  it 
is  eqiially  dear  that  Jeptha  D.  &awford  be- 
came a  purchaser  at  such  sale  of  some  of 
the  lands,  and  that  the  court  approved  tbe 
sale,  and  ordered  the  administrator  to  ctn- 
rey  the  lands  to  him.  The  deed  to  Jepdia 
D.  Crawford  is  dated  to  May,  1850,  whUe  tbe 
order  approving  the  sale  to  him  Is  dated  No- 
vember, 1851.  There  is  nothing  In  this  at- 
comstance  to  Indicate  that  the  sale  erideoced 
by  the  deed  was  not  the  sale  intended  to 
be  approved.     The  date  upon  which  the  sale 
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was  ordered  to  be  mndc  wa«  the  first  Tues-  i 
day  In  Janaary,  1860,  and  It  has  not  been 
at  all  onoommon  for  administrators  to  exe- 
cute deeds  to  purchasers  after  sale  and  prior 
to  order  approving  same,  subject,  of  coone, 
to  the  action  of  the  court  upon  the  report 
of  salfc  The  <Hrder  ol  confirmation,  tf  etFect- 
ive  at  all,  would  be  equally  so  through  the 
deed  of  the  administrator  was  made  before 
tbe  entry  of  the  order  under  the  circumstan- 
ces stated.  What  sale  of  land  to  Jeptha  D. 
Crawford  by  the  administrator  did  the  court 
approve?  The  ord»  of  confirmation  does 
not  inform  us,  but  the  report  of  sale  which 
the  court  bad  b^ore  It  certainly  identified 
the  land  to  the  court;  end>  In  the  absence  of 
all  evidence  that  there  was  ever  any  other 
sale  of  land  by  the  administrator  to  Jeptha 
D.  Crawford,  may  not  it  be  presumed  in  fa- 
v<»  of  the  correctness  of  the  official  action  of 
the  administrator  that  he  reported  to  the 
court  the  sale  of  the  land  to  Crawford  which 
he  had  previously  evidenced  by  his  written 
deed?  It  has  been  held  in  this  state  that 
tiie  failure  of  the  order  of  sale  to  describe 
tbe  land  to  be  sold  does  not  render  the  sale 
void;  and  administrator's  sales  have  been 
upheld  against  collateral  attacks  where  there 
was  no  attempt  to  Identify  the  land,  either 
In  the  application  to  sell  or  the  order  of  sale. 
Wells  v.  Polk,  ae  Tex.  121;  Davis  v.  Touch- 
stone, 45  Tex.  497.  It  has  also  been  held 
that,  where  the  appUcati(«  fm:  tbe  order  to 
sell,  the  order  of  sale,  and  the  or&et  of  con- 
firmation are  all  vague  and  Indefinite  in  de- 
scrlptlcMi  of  the  land,  the  sale  Is  not  thereby 
rendered  void,  but  the  description  may  re- 
ceive aid  from  other  sources.  Hurley  ▼.  Bar- 
nard, 48  Tex.  88.  At  the  time  of  the  trial 
the  deed  in  <inestl<Mi  was  41  years  old.  It 
had  stood  all  these  years  unassailed  by  the 
parties  interested  In  the  estata  The  admin- 
istration under  which  it  was  made  was 
shown  to  have  been  carelessly  carried  on, 
and  it  Is  not  likdy  at  this  late  date  that  full 
proof  can  be  made  of  the  probate  proceed- 
ings. It  is  tbe  policy  of  the  law  to  uphold 
the  proceedings  of  our  probate  courts.  They 
are  courts  of  reccM-d  of  general  Jurisdiction  in 
all  matters  relating  to  administration  of  es- 
tates of  deceased  persons,  and  its  Judgments 
in'  such  administration  of  estates,  intrusted 
to  its  control  by  law,  ore  to  be  regarded,  in 
collateral  actions  attaining  their  validity,  as 
entitled  to  the  same  presumptions  as  the 
Judgments  of  any  other  court  ot  record  of 
general  JurlsdlctiiXL  Oullford  ▼.  Love,  49 
Tex.  719. 

In  view  <rf  all  the  facts  disclosed  by  the 
ri>cord,  after  this  great  lapse  of  time,  while 
full  proof  of  the  probate  proceedings  exhib- 
iting tbe  power  of  the  administrator  to  make 
tbe  deed  was  not  made,  we  think  that  it 
should  have  been  presumed  that  the  court 
confirmed  the  sale  of  the  land  to  Jeptha  D. 
Crawford  as  embraced  In  the  administrator's 
deed,  and  that  tbe  court  erred  in  not  admit- 


ting the  deed  in  evidence.  While  It  does  not 
appear  from  the  record,  it  is  stated  by  coun- 
sel on  both  sides  of  the  cose  that  tbe  deed 
shows  that  the  consideration  whldi  passed 
was  tbe  payment  of  a  debt  due  by  the  estate 
to  Crawford;  and  it  is  contended  that  this 
fact  also  renders  the  sale  void.  In  view  of 
tbe  disposition  which  we  shall  make  of  tbe 
case,  we  think  It  prefer  to  indicate  our  views 
upon  this  point  It  has  been  held  in  cases 
of  administrators'  credit  sales  that  the  ad- 
ministrator may  violate  the  terms  of  sale 
prescribed  by  tbe  law  and  the  order  of  sale, 
and  thereby  becMne  responsible  on  his  bond, 
but  that  the  sale  is  not  thereby  rendered 
void.  Sypert  v.  McCowen,  28  Tex.  639; 
Old.  A  W.  Dig.  art.  782.  In  keeping  with 
the  authorities  on  tbis  point,  we  are  of  opin- 
ion that  this  fact,  stated  as  to  the  deed  in 
question,  does  not  render  the  sale  void. 
While  it  is  ordinarily  the  rule  to  make  final 
disposition  in  this  court  ot  cases  tried  by 
the  court  below  without  a  Jury,  inasmuch  as 
the  introduction  of  the  administrator's  deed 
would  have  presented  an  entirely  difTerent 
state  of  facts  than  that  upon  which  the  case 
was  decided,  and  it  being  possible  that  tbe 
defendant  had  evidence  of  title  in  himsdf 
which  he  would  have  Introduced  had  sudi  a 
state  of  evidence  confronted  him,  we  think  it 
proper  to  reverse  and  remand  the  cause  for 
another  trial,  and  It  is  so  ordered. 


STATE  V.  VINSON. 
(Gonrt  of  Civil  Appeals  of  Texas.    Sept.  6, 

1893.) 
LiquoB  Dbalbk's  Bond— Actios  bt  Btatb. 
A  Hquor  dealer's  bond,  providiog  for  a 
penalty  In  case   the  dealer  permits  any  game 

Srohibited  by  the  laws  of  the  state  to  be  con- 
noted on  the  premises,  must  be  strictly  con- 
strued; and  tbe  iitate  cannot  maintain  any  ae- 
tioD  thereon  for  the  penalty  when  the  bond  is 
made  payable  to  the  county  jud^e,  instead  of 
to  the  state,  as  required  by  Act  March  29,  1887. 

Appeal  from  district  court,  Navarro  county; 
Rufus  Hardy,  Judge. 

Action  by  the  state  of  Texas  against  N.  B. 
Vinson  on  defendant's  bond  as  a  liquor  dealer. 
From  a  Judgment  sustaining  a  demurrer  to 
tbe  complaint,  the  state  appeals.     Affirmed. 

C.  A.  Culberson,  Atty.  Gen.,  for  the  State. 
Croft  &  Croft,  for  appellee. 

LIGHTFOOT,  G.  J.  This  suit  was  brought 
by  the  state  of  Texas  upon  a  statutory  bond 
given  by  appellee,  as  a  liquor  dealer,  for 
$5,000,  tmder  the  act  of  1887,'  to  recover 
"$600,  as  stipulated  damages,"  for  the  use  of 
Navarro  county,  for  the  alleged  violation  by 
appellee  of  the  terms  of  the  bond,  in  this: 
that  "he  did  rent  or  let  a  part  of  his  house  or 
place  in  which  he  sold  spiritous,  vinous,  or 
malt  liquors,  or  medicated  bitters  capaUe  of 


■Act  March  29,   1887. 
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producing  intoxication,  in  quantities  leaa 
than  one  quart,  to  a  person  or  persons,  whose 
name  or  names  are  unlcnown  to  plaintiff,  toe 
the  purpose  of  running  and  conducting 
games,  etc.,  prohibited  bjr  the  laws  of  the 
state  of  Texas."  The  tmnd,  as  declared  upon, 
is  payable  to  the  county  Judge  of  Navarro 
county.  The  defendant  below  filed  a  general 
demurrer  and  special  exceptions  to  the  pe- 
itttlon,  on  the  grounds  (1)  that  the  bond  de- 
K^ared  ui>on  was  not  made  itayable  to  the 
-trUite  of  Texas,  as  required  by  the  act  of 
1887,  but  to  the  county  Judge,  as  required 
%7  the  repealed  act  of  1881;  (2)  that  plain- 
-Ulf  failed  to  allege  that  the  bond  was  duly 
^ed  with  the  county  clerk,  and  kept  by  him 
as  required  by  law;  (3)  because  plaintiff  falls 
to  allege,  afflrmatiydy,  that  any  games  pro- 
tiiblted  by  law  were  played  on  any  part  of 
the  premises,  etc.  The  court  sustained  the 
•demurrer,  and  the  state  appeals. 

The  character  of  a  bond  required  by  law, 
in  so  far  as  it  affects  a  recovery  by  the  state 
for  the  use  of  the  county,  is  undoubtedly 
(wnal  in  its  nature,  and  cannot  be  otherwise 
construed.  The  statute  prescribes  tliat  the 
bond  must  be  "payable  to  the  state  of  Tex- 
as," and  after  providing  the  conditions  of 
the  bond,  and  that  it  may  be  sued  upon  at 
the  "Instance  of  any  person  or  persons  ag- 
grieved," etc.,  provides,  further,  that:  "In 
addition  to  civil  proceedings  for  individual 
injuries  brought  on  said  bond  as  above  indi- 
cated, if  any  person,  firm,  or  association  of 
persons,  shall  violate  any  of  the  conditions 
of  the  bond  herein  reqtiired,  it  shall  be  the 
duty  of  the  county  and  district  attorneys,  or 
either  of  them,  to  institute  suit  thereupon  in 
the  name  of  the  state  of  Texas,  for  the  use 
and  benefit  of  the  county,  and  the  amount 
Of  five  hundred  dollars  as  a  penalty  shall  be 
recovered  from  the  principals  and  sureties 
upon  the  breach  of  any  of  the  conditions 
thereof."  Sayles'  Civil  St.  art  3226a,  {  4. 
In  that  portion  of  the  act  which  allows  a  suit 
on  this  bond  by  individuals,  it  is  said  to  be 
for  "liquidated  damages;"  in  that  portion 
which  allows  a  suit  in  addition  to  civil  pro- 
ceedings by  Individuals,  it  shall  be  by  the 
state,  and  for  the  recovery  of  "a  penalty." 
As  a  penal  bond,  upon  which  a  suit  is  brought 
for  a  penalty  by  the  state,  it  should  be 
more  strictly  construed  than  a  voluntary 
bond,  which  would  be  good  at  common  law. 
Johnson  v.  Ersklne,  9  Tex.  10;  Wootors  v. 
Smith,  56  Tex.  188;  Sacra  v.  Hudson,  09 
Tex.  207;  Hanks  ▼.  Horton,  5  Tex.  104; 
Pierce  v.  Wallace,  48  Tex.  399;  Warren  y. 
State,  21  Tex.  610;  Patton  v.  State,  35  Tex. 
92.  In  the  case  of  Johnson  v.  Ersklne,  above, 
the  court  says:  "We  believe  that,  if  a  boud 
Intended  to  be  taken  by  the  authority  of  a 
statute  cannot  b«  sustained  as  a  statutory 
bond.  It  cannot  be  valid  as  a  common-law. 


voluntary  bond,  unless  It  will  stand  as  sodi 
without  the  aid  of  the  statute  by  which  it 
has  been  repudiated.  There  U  a  dass  of 
bonds  that  may  well  be  sustained,  from  their 
form  and  structure,  without  the  aid  of  any 
statute,— injunction  bonds,  ImU  bonds,  re- 
plevy bonds,  forthcoming  bonds,  appeal  and 
writ  of  error  bonds,  and  all  such  as  are  made 
payable  to  the  beneficiary  or  the  interested 
party.  They  woidd  lie  valid  at  common  law. 
without  resortluK  to  the  statute  to  give  them 
effect  as  such."  In  that  case  there  was  a 
suit  for  damages  ogainst  a  ferryman,  upoo 
his  bond,  which  was  required  to  be  given  by 
him  In  order  to  procure  his  license^  It  must 
be  borne  in  mind,  in  this  case,  that  the  act 
for  wlilch  the  penalty  is  sought  is  not  an 
act  denounoed  by  this  statute  as  an  offense, 
and  for  which  the  penalty  of  $500  is  pre^ 
scribed;  but  It  is  made  one  of  the  conditions 
of  the  bond  "that  he  or  they  will  not  rent 
<nr  let  any  part  of  the  house  *  •  *  to  any 
person  or  persons  for  the  purpose  of  running 
or  conducting  any  game  or  games  prohibited 
by  the  laws  of  the  state."  Hence,  the  pen- 
alty most  be  recovered  under  the  bond,  or 
not  at  aU.  The  very  object  of  the  statute  in 
making  the  l>ond  payable  to  the  state  was 
that  suit  might  be  iMwaght  in  the  name  of 
the  state,  for  the  use  of  the  county,  for  a  re- 
covery of  the  penalty  prescritied;  and,  witli- 
ont  its  tieing  so  payable,  the  state  has  no 
interest  in  the  suit,  either  as  benefidary. 
trustee,  or  otherwise.  As  was  w»ll  said  in 
the  case  just  quoted:  "Any  latitude  allowed 
to  ofQcers,  whose  duty  it  was  to  take  Iionds, 
in  deporting  from  the  terms  required  by  the 
statute  in  the  structure  and  framing  the 
bond,  will  be  an  encotvagement  to  a  further 
disregard  and  inattention  to  its  requisitioiis, 
and  it  must  be  productive  of  an  evasiiHt  of 
the  statute  altogether."  To  recover  a  pat- 
alty  prescribed  by  statute,  in  whatever  form, 
the  party  sedcing  it  most  bring  himself 
strictly  within  the  terms  of  the  act  In  the 
case  of  Scbloss  r.  Railway  Oo.,  85  Tex.  Wi, 
22  S.  W.  Rep.  1014,  the  suiHreme  court  says: 
"But  without  this  statute  be  could  not  re- 
cover the  damages  or  penalty  specified  in  it 
Therefore,  he  must  bring  himself  strictly 
within  the  provision  of  the  act."  Railway 
Co.  V.  Dwyer,  84  Tex.  199,  19  S.  W.  Bept 
470;  Railway  Co.  v.  Cruse,  83  Tex.  460,  18 
S.  W.  Rep.  755;  Murray  v.  Railway  Col,  63 
Tex.  407;  Scogins  v.  Perry,  46  Tex.  Ill;  De 
La  Garza  v.  Booth,  28  Tex.  480;  Suth.  St. 
Const  I  398w  It  seems  to  us  clear  that  the 
petition  does  not  set  out  a  sufiiclent  cause  of 
action,  and  it  is  useless  to  consider  the  other 
assignments  of  aror.  It  does  not  matter 
which  one  of  the  demurrers  the  court  Iteiam 
based  its  Judgment  upon,  if  the  correct  result 
was  reached.  Wooters  v.  Smith,  56  Tex.  21L 
The  Judgment  is  affirmed. 
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MUHLE  T.  NEW  YORK.  T.  &  M.  RY.  CO.* 

(Court  of  OItU  Appeals  of  Texaa.    Oct  28, 
1893.) 

EmixkiitDoxaik— Res  JUDICATA— Abandosmbnt. 

1.  Certain  land  of  plaintiff  was,  in  1882. 
condemned  for  depot  purposes,  on  application  of 
defendant  railway  company.  In  an  action  to  re- 
cover the  land,  nlalntiff  averred  that  after  the 
judjnnent  of  condemnation  she  and  her  husband 
occupied  the  land  as  a  homestead  nntil  1883, 
when  defendant  recovered  judgment  in  an  in- 
junction suit  against  them;  that,  notwithstand- 
ing such  injunction,  plaintiff  bad  continued  to 
occupy  the  land  as  a  homestead  until  1889,  dur- 
ing wttidi  time  defendant  had  not  attempted  to 
use  the  land  as  a  depot:  that,  in  1889,  plain- 
tiff was  twice  adjudged  guilty  of  contempt  for 
violating  the  injunction,  and  an  order  was  made 
placing  defendant  in  possession;  and  that  there 
waa  no  necessity  for  the  ase  of  land  for  the 
purpose  for  which  it  waa  condemned,  but  that 
it  was  hiclosed  by  defendant,  and  used  as  a 
park  for  adorning  other  property  of  defendant. 
BM,  that  the  necessity  for  the  condemnation 
of  the  land  for  depot  pnnwseB  was  condoslv^ 
ly  determined  by  the  judgment  of  the  county 
court  condemning  it 

2.  Plaintiff  alleged  in  her  petition  that  she 
had  never  received  any  payment  for  the  land. 
BM,  that  the  judgment  of  the  district  court  in 
the  injunction  suit  settled  the  question  as  to 
the  payment  of  the  amount  at  which  the  value 
of  the  lots  was  assessed,  for,  if  it  liad  not  been 
paid,  defendant  was  not  entitled  to  judgment 

3.  The  order  authorizing  defendant  to  take 
poaseaaion  was  conclusive  of  all  matters  relied 
on  by  plaintiff  for  a  recovety  of  the  land  at  the 
time  auch  order  was  issued,  and  for  the  same 
reason  plaintiff's  plea  of  the  statute  of  limita- 
tions was  of  no  avail. 

4.  The  fact  that  a  depot  waa  not  construct- 
ed on  the  land  showed  no  abandonment  thereof, 
it  appearing  that  the  land  adjoined  the  depot, 
and  was  improved  and  nsed  for  beautifying 
the  depot  grounds. 

Appeal  from  diatriot  court,  Victoria  county; 
IL  Clny  PleaBonts,  Jadge. 

Trespass  to  try  title  by  Hcairietta  Muhle 
against  the  New  York,  Texas  &  Mexican  Rail- 
way Company.  Judgment  waa  entered  for 
defendant,  and  jflalntiff  appeals.    Affirmed. 

Fly  &  Hill,  for  appellant  Proctor  &  Proc- 
tor,  for  appdlee. 

GARRETT,  O.  J.  This  is  a  flult  of  tres- 
Piiss  to  try  title  to  lots  2  and  8,  block  233, 
in  the  city  of  Vlctwla,  brought  by  the  appel- 
lant, Henrietta  Muhle,  against  the  New  York, 
Texas  &  Mexican  Railway  Company.  Plain- 
tirs  petition  was  filed  October  14, 1890.  Aft- 
er allegations  in  the  usual  form  of  trespass 
to  try  title,  the  plaintiff  proceeded  to  set  out 
the  facts  in  support  of  her  claim.  She  al- 
leged that  on  the  27th  d.iy  of  February,  1882, 
she  was  in  possession  of  the  lota  In  con- 
troversy with  title  thereto;  that  on  thai  date 
the  defendant  corporation  made  application 
to  the  county  court  of  Victoria  county  for 
the  condemnation  of  said  lots  for  its  use  for 
depot  purposes;  and  that  afterwards,  on  the 

day  of ,  1882,  the  county  court, 

acting  on  said  application,  entered  an  order 

'  Rehearing  denied. 


ct.ndemnlDg  said  lots  for  the  use  of  defend- 
ant as  depot  grounds.  Plaintiff  set  out  the 
order  in  full,  which  showed  that,  by  proper 
proceeding,  said  lots  had  been  condemned  for 
the  use  above  stated,  and  the  title  vested  in 
the  defendant,  which  was  required  to  pay 
therefor  the  sum  of  $250.  It  appeared  from 
said  ordw  that  appraisers  had  been  appoint- 
ed, who  assessed  the  market  value  of  the 
lots  at  $250;  that,  being  dissatisfied  with 
the  amount,  the  plaintiff  and  her  husband 
objected  to  the  same,  and  the  matter  was 
tried  in  the  ooonty  court  with  the  same  re- 
sult Plaintiff  further  averred  that  the  said 
lots  were  the  homestead  of  herself  and  her 
huslMnd,  and  that;  after  the  jndgrment  of  con- 
demnation waa  entered,  they  continued  to  re- 
side thercxMi,  and  use  and  occupy  the  sam« 
as  their  homestead,  until  May  SO,  1883,  when 
defendant  company  recovered  a  judgment 
against  them  In  the  district  court  of  Victoria 
county  in  an  injunction  suit  filed  therein  by 
the  defendant  This  judgment  is  set  out  in 
fbll  In  the  petition,  but  does  not  show  what 
the  Injunction  was  that  was  granted  and 
was  then  perpetuated,  and  referred  to  as 
"the  ln}«mction  heretofore  awarded."  She  al- 
leged tiiat  the  injunction  waa  granted  upon 
the  oath  of  defendant's  vice  president,  Hun- 
gerford,  that  the  defendant  was  then  in  tlie 
act  of  hnildlng  on  said  lots  a  freight  depot, 
and  waa  prevented  from  doing  so  by  the  resi- 
dence thereon  of  plaintiff  and  her  husband, 
and  that  defendant  Iiad  constructed  a  round- 
house near  said  lots,  and  the  use  thereof 
was  necessary  to  enable  said  company  to  de- 
liver freights.  She  averred  that,  notwith- 
standing Bald  injunction  was  granted  and 
perpetuated  by  said  order  <a  the  court,  she 
liad  continued  to  occupy  the  lots  as  the  home- 
stead of  herself  and  husband  up  to  the  time 
of  his  death,  and  afterwards  as  her  home- 
stead; and  she  had  not  owned  any  other 
homestead  since  the  year  1882.  Plaintiff  fur- 
ther alleged  ttiat  the  defendant  had  never 
erected  a  freight  depot  on  said  lots,  for  which 
purpose  they  had  been  condemned  and  the 
Injunction  had  been  granted,  but  occupied  and 
used  for  a  freight  depot  a  buUding  on  a  dif- 
ferent lot  altogetho*,  about  a  quarter  of  a 
mile  distant  That  the  roundhouse  referred 
to  in  the  application  for  injunction  was  a 
temporary  structure,  and  liad  long  since  been 
abandoned  as  such,  and  had  not  been  used  in 
any  manner  whatever.  The  plaintiff  con- 
tinued to  occupy  and  enjoy  the  lots  in  contro- 
versy as  her  homestead  until  May  27,  1889, 
during  which  time  there  was  no  attempt  by 
the  defendant  to  use  said  premises  for  a 
freight  depot,  or  in  snch  way  as  it  was  au- 
thorized to  use  the  same  under  the  law  grant- 
ing the  right  of  condemnation  for  such  pur- 
poses, and  as  the  order  of  condemnation  and 
said  injunction  authorized  said  lots  to  be 
used.  That  on  said  date  defendant  filed  a 
motion  in  the  district  court  to  attaqh  plain- 
tiff for  contempt  in  disobeying  the  injunc- 
tion, setting  out  in  said  motion  tliat  it  d» 
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aired  to  l&y  water  pipes  across  said  lots,  and 
the  purpose  of  def«idant  and  the  Oulf,  West 
Texas  &  Pacific  Bailway  Company  to  erect 
a  union  depot,  and  that  said  lots  were  to  be 
included  in  the  land  used  for  that  purpose. 
She  then  set  oat  the  judgment  of  the  court 
on  said  motion,  whlcti  showed  that  she  ap- 
peared and  answered,  and,  after  evidence 
was  heard,  she  was  held  to  be  guilty  of  con- 
tempt in  violation  of  the  order  of  the  court 
made  in  the  injunction  suit,  and  was  fined 
$200.  That,  after  this  proceeding,  plaintiff 
continued  to  occupy  the  lots  until  November 
22,  1889,  when  she  was  again  talcen  before 
the  court  by  attachment  for  contempt  That 
in  answer  to  the  motion  for  attachment  for 
contempt  she  set  up  her  homestead  rights  to 
the  property,  and  her  continuous  occupancy 
thereof  since  the  orier  of  condemnation  and 
the  granting  of  said  injunction,  unmolested 
by  defendant  or  any  one  else;  and  alleged 
the  forfeiture  of  any  right  of  the  defendant  to 
take  possession  of  said  property  upon  the 
ground  that  the  defendant  had  never  used, 
nor  had  a  necessity  for  using,  the  lots  for 
the  purposes  for  which  they  were  con- 
demned, and  that  the  defendant  was  then  at- 
tempting to  take  the  possession  and  use  of 
said  property  for  purposes  entirely  different 
from  those  for  which  it  was  condemned; 
alsok  that  the  defendant  had  abandoned  said 
property;  and  pleaded,  also,  the  statute  of 
limitations;  that,  after  hearing  the  evidence, 
the  court  again  adjudged  her  guilty  of  con- 
tempt, ordered  ber  imprisoned  for  three  days, 
authorised  the  defendant  to  enter  upon  said 
lot  and  remove  her  household  goods  and 
dwellkig  house  therefrom,  and  that  the  sher- 
iff, if  required,  should  attend  to  prevent  a 
breach  of  the  peace,  etc.  That  in  obedience 
to  said  order  she  was  arrested,  and,  while 
held  in  confinement  by  tbe  sheriff,  the  de- 
fendant removed  her  houses  Plaintiff  further 
alleged  that  the  only  claim  of  right  defend- 
ant had  to  the  lota  arose  from  the  order  of 
condemnation  upon  the  ground  of  public  ne- 
cessity. That  the  alleged  necessity  for  the 
use  thereof  was  toe  a  freight  depot,  which 
did  not  then  exist,  aar  had  ever  existed,  and 
the  lots  had  never  been  used  for  the  purpose 
for  which  they  were  condemned.  That  the 
title  to  said  lots  had  never  been  divested  out 
of  pUiintiff,— only  the  right  to  the  use  thereof 
for  certain  purposes;  and,  such  use  never 
having  been  made  thereof,  the  right  to  take 
possession  of  the  lots  remained  in  the  plain- 
tiff. That,  If  defendant  had  ever  osed  the 
property  for  the  purposes  for  which  it  had 
been  condemned,  such  use  had  long  since 
been  abandoned,  and  the  right  of  possession 
had  reverted  to  plaintiff.  Other  allegations 
foUow,  with  reference  to  location  and  po- 
sition of  the  paasengrer  and  freight  depots  of 
the  defendant  and  the  Gulf,  West  Texas  & 
Pacific  Railroad,  which  two  companies  are 
alleged  to  be  under  the  same  management, 
and  it  Is  charged  that  neither  of  the  depots 
are  on  said  lots;  and  that  the  lots  have  never 


been  used,  nor  is  there  necessity  to  jse  the 
same,  for  the  purposes  toe  which  th^  were 
condemned;  and  ttiat,  if  there  was  ever  any 
such  necessity,  it  had  long  since  ceased,  and. 
If  ever  there  was  any  such  use  or  occupancy, 
the  same  had  long  since  been  abandoned. 
That  the  said  lots  had  been  indosed,  and 
were  then  inclosed,  and  used  by  the  defend- 
ant as  a  park  for  adorning  property  of  tbe 
said  two  companies,  and  not  for  any  public 
use  or  from  public  necessity.  Plaintiff  al- 
leged that  she  had  never  received  from  the 
defendant  any  remuneration  for  her  said 
prop^ty;  that  the  injunction  was  wrong- 
fully granted  upon  the  false  representation  of 
the  defendant  company  that  the  property 
was  necessary  for  public  use  as  a  freight  de- 
pot; that  the  orders  of  the  court  holding  ber 
In  contempt  for  violation  of  said  injonctioo 
were  also  entered  by  reason  of  such  false 
representations;  and  that  the  order  of  con- 
demnation in  the  county  court  was  also  upon 
such  false  and  fraudulent  r^resentattooa. 
She  prayed  for  a  review  of  the  proceedings, 
etc.,  and  for  judgment  setting  aside  and  an- 
nulling the  order  of  condemnation  and  the 
orders  of  the  district  court  In  the  injunctioB 
suit,  for  the  removal  of  cloud  from  title,  for 
rtstoratlon  to  the  possession  of  said  prop- 
erty, and  for  damage,  and  general  and  eqnl- 
tflhle  relief. 

Defendant  demurred  to  the  petition  that  It 
showed  no  cause  of  action,  and  that  (1)  It  ap- 
peared therefrom  that  the  matter  in  contro- 
versy was  res  adjudlcata.  (2)  TTie  condem- 
nation of  the  premises  was  res  adjudlcatn. 
and  it  did  not  appear  that  there  had  been  any 
such  abandonment  or  change  of  the  use  of  tbe 
premises  as  autiiorized  the  plaintiff  to  recov- 
er. (3)  There  was  no  allegatlMi  that  the  df^ 
fendant  did  not  intend  to  make  proper  we 
of  the  premises  within  a  reasonable  time. 
(4)  and  (5)  present  substantially  the  same 
causes  as  the  preceding  exceptlmts  do.  (6i 
PlaJntlfTs  petiticm  shows  no  change  in  tbe 
use,  or  any  use,  of  said  premises  by  defend- 
ant, which  causes  any  additional  burden  up- 
on, or  in  any  manner  affects,  plaintiff's  es- 
tate of  fee.  (7,8)  Tbe  plaintiff  could  not 
avail  herself  of  the  plea  of  limitations  be- 
cause her  possession  was  in  vicdatlon  of  tlie 
injunction,  and  was  pending  legal  pnxieed- 
Ings,  and  was  not  peaceable  and  adverse. 
It  also  pleaded  not  guilty,  and  a  general  d^ 
nial.  On  hearing,  the  defoidant's  exoeptfcais 
to  the  petition  were  sustained,  except  that 
p<xli(Mt  whidi  alleged  abandonment  of  the 
use  of  the  lots  for  the  purpose  for  whldi  they 
were  condemned  and  their  use  by  the  defeod- 
ant  as  a  park.  Plaintiff  excepted  to  this  ac 
tlon  of  the  court,  and  with  leave  filed  a  trial 
amendment,  in  whidi  the  allegations  witli 
respect  to  the  abandonment  and  diversion  of 
the  use  of  the  lots  were  elaborated,  and  the 
case  was  tried  upon  this  Issue.  Trial  was 
had  by  a  jury,  and,  after  the  evidence  vaa 
heard,  the  court  instructed  the  jury  to  re- 
turn a  verdict  for  the  defendant,  which  was 
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done,  and  Judgment  entered  in  lU  fayor. 
Appellant  has  assigned  errors  upon  tbe.  ac- 
tion of  the  court  In  sustaining  the  exceptl<Hi8 
to  her  petition,  and  to  the  exclusion  of  evi- 
dence, and  the  charge  of  the  court  directing 
a  verdict  in  defendant's  favor. 
The  evidence  submitted  to  the  Jury  showed: 

(1)  It  is  admitted  that  the  title  to  the  lots 
In  controversy  is  In  plaintiff,  and  that  the  de- 
fendant Is  holding  the  same  under  the  Judg- 
ment ot  the  court,  entered  in  18S2,  condemn- 
ing them  to  defendant's  use  as  depot  grounds. 

(2)  Xlie  following  plot  shows  the  relative 
position  of  tbe  lots  in  controversy,  and  de- 
fendant's passoiger  depot  and  grounds,  its 
railway  tracks,  etc.: 
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(3)  Lots  2  and  3,  in  blo<^  233,  (the  Iota  In 
oontroverBy,)  are  on  the  west  side  of  the 
block,  which  is  100  varus,  or  138%  feet, 
square.  The  spur  track  runs  to  wltiiln  a 
very  few  feet  of  lot  2.  Defendant's  passen- 
ger depot  and  general  office  is  across  Santa 
Rosa  street,  and  is  partly  upon  lot  4,  block 
233,  and  lot  1,  in  block  234.  The  streets  are 
20  varas,  or  55  2-5  feet,  wide.  Defendant's 
roundhouse  Is  on  block  232.  A  line  of  posts 
extends  across  Santa  Rosa  street  north  of  the 


depot,  as  shown  on  the  plot,  to  prevent  tb» 
too  near  approach  of  vehicles  thereto,  and  a 
portion  of  lot  3— a  strip  about  20  feet  Id 
width  along  Santa  Rosa  street— was  left  on- 
Inclosed,  and  used  with  said  street  for  the  use 
of  the  public  as  an  approach  to  tbe  depot 
Plaintiffs  house,  before  Its  removal,  was  sit- 
uated in  the  southwest  comer  of  lot  2  in  con- 
troversy. 

(4)  With  tbe  ezcepticm  stated,  lots  2  and 
3  were  inclosed  with  a  plank  fence  which  had 
only  one  opening,— a  single  gate,— at  the  east 
comer  of  said  inclosure,  which  was  kept  lock- 
ed. Defendant  bad  set  out  some  shade  trees 
at  Intervals  around  the  fence,  but  tbe  in- 
dosure  was  not  c^en  to  tbe  public,  nor  used 
by  the  public  In  any  manner;  nor  have  the 
lots  been  used  by  the  defendant  in  any  other 
way.     Defendant  Inclosed  tihem  early  in  1889. 

(5)  Tbe  court  admitted  evidence  which 
showed  that  in  a  written  application  to  the 
city  council  of  Victoria  for  permission  to  put 
the  line  of  posts  across  Santa  Rosa  street  the 
defendant  represented  that  it  sought  "tbe 
privilege  solely  for  tbe  purpose  of  maintain- 
ing its  depot  in  a  proper  manner  with  regard 
to  the  convenience  of  its  passengers  from 
Jam  and  confusion  in  the  Immediate  vicinity 
of  Its  said  depot,  and  for  the  further  purpose 
of  beautifying  its  grounds,  and  securing  con- 
venient and  dry  accoss  to  its  passenger  de- 
pot by  constructing  proper  walks,  etc.  Said 
company  desires  to  make  Its  depot  building 
and  grounds  attractive,  and  an  ornament  to 
the  dty  of  Victoria,  as  well  as  to  make  the 
same  safe  and  convenient  to  the  travding 
public"  etc.;  also  that  the  privilege  was 
granted  by  the  city  council  by  resolution  on 
condition  that  25  feet  be  left  open  on  the  side 
of  each  block  adjoining  Santa  Rosa  street,  to 
widen  it 

In  connection  with  tbe  foregoing  evidence 
showing  the  application  of  defendant,  etc., 
plaintiff  offered  evidence  to  show  that  de- 
fendant's vice  president,  Monseratte,  as  an 
inducement  to  the  granting  of  the  privilege 
sought,  exhibited  to  the  council  a  plot  of  said 
lots  2  and  3,  inclosed  and  divided  Into  walks, 
beds,  and  promenades,  and  promised  tbe 
council  that,  in  consideration  of  bis  receiving 
the  privilege  asked  for,  he  would  convert  the 
lots  into  a  beautiful  park,  according  to  tbe 
design  represented;  but  up<m  objection  by 
the  defendant  tbis  evidence  was  excluded, 
and  tbe  plaintiff  excepted. 

We  are  of  the  opinion  that  there  was  no  er- 
ror in  the  action  of  the  court  in  sustaining 
the  defendant's  exceptions  to  the  petition. 
Tbe  necessity  for  tbe  condemnation  of  the 
lots  for  tbe  use  of  the  defendant  for  depot 
purposes  was  conclusively  determined  by  the 
Judgment  of  the  county  court  condemning  the 
same,  and  tbe  plaintiff  cannot  reopen  the 
case  upon  tbe  allegation  contained  In  her  pe- 
tition. Nichols  V.  DIbrell,  61  Tex.  539.  Th» 
Judgment  of  the  district  court  in  the  injunc- 
tion suit  settles  the  question  as  to  the  pay- 
ment of  the  amount  at  which  the  value  of 
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tiie  lots  vaa  assessed,  for,  If  it  bad  not  been 
paid  by  the  company,  it  was  not  entitled  to 
Judgment  While  the  proceedings  for  attacb- 
ment  of  Mrs.  Muhle  for  contempt  for  the  vio- 
lation of  the  injunction  might  not  ordinarily 
be  condusiye  as  to  the  state  of  facts  that  ex- 
isted when  she  was  adJudRod  guilty  of  con- 
tempt, for  the  reason  that  slie  may  have  been 
adjudged  guilty  of  a  violation  of  the  injunc- 
tion by  acts  that  occurred  some  time  prior  to 
the  proceedings  and  without  reference  to  her 
riglit  to  the  property,  still,  the  petition  shows 
tbnt  she  set  up  in  her  answer,  as  Justiflcation 
of  all  the  matters  now  pleaded  by  her,  and 
tliat,  after  hearing  the  evidence,  the  court  not 
only  adjudged  her  guilty  of  contempt,  but 
proceeded  to  put  the  company  in  possession 
of  the  lot  The  order  authorizing  the  defend- 
ant to  take  possession  is  conclusive  of  all 
matters  relied  on  by  the  plaintiff  for  a  re- 
fiovery  of  the  lots  in  controversy  up  to  the 
time  it  was  entered.  If  for  no  odier  reaB<»i, 
plaintiff's  plea  of  limitation  would  also  be 
disposed  of  by  said  order  adversely  to  her. 

Tte  court  overruled  the  demurrer  as  to  the 
allegations  that  the  defendant  had  abandoned 
the  lots  for  the  use  for  which  they  had  been 
condemned  and  converted  the  same  into  a 
park,  but,  after  the  evidence  had  been  heard, 
charged  the  Jury  to  return  a  verdict  for  Uie 
defendant  It  may  be  doubted  if  the  plaintiff 
would  be  authorized  to  maintain  on  action  of 
trespass  to  try  title  when  there  is  a  misuse 
of  the  property.  Lyon  v.  McDonald,  78  Tex. 
77,  14  8.  W.  Hep.  261;  Proprietors  of  Locks 
A  Canals  ▼.  Nashua  &  Ij.  R.  Co.,  104  Mass.  8. 
Be  this,  however,  as  It  may,  we  are  of  the 
opinion  that  the  facts  show  that  there  was 
no  abandonment  of  the  lots  as  depot  grounds, 
and  the  admission  of  the  excluded  evidence 
would  not  have  affected  the  case.  There  can 
'Can  be  no  reasonable  objection  to  the  beauti- 
fying the  grounds  of  a  railroad  company  re- 
served for  depot  purposes,  and  not  necessary 
to  be  left  open,  tmd  there  are  many  reasons 
why  It  would  be  desirable  to  have  the  land 
Immediately  adjoining  a  railroad  depot  unoc- 
'Cupied  by  others,  which  are  not  necessary  to 
be  stated  here,  for  in  such  matters  a  large 
discretion  would  be  allowed  to  the  defend- 
ant's directors.  As  the  Jury,  upon  the  facts, 
could  have  returned  no  other  verdict,  there 
was  no  error  in  directing  a  verdict  for  the  de- 
fendant 

The  contentim  of  the  defendant's  counsel 
that,  under  the  statute  authorizing  the  as- 
sessment of  the  market  value  when  the  en- 
tire property  is  taken,  the  defendant  ac- 
'qulred  the  fee  to  the  lots,  has  reason  to  sup- 
port it,  bat  It  is  held  otherwise  in  Lyon  v. 
.McDonald,  supra.  But  see  expression  in  Gal- 
veston Wharf  Co.  v.  Gulf,  C.  &  S.  F.  By.  Co., 
72  Tex.  457,  10  S.  W.  Rep.  537.  There  being 
no  error  for  which  the  Judgment  should  be 
reversed,  it  wiU  be  affirmed. 

PLEASANTS,  J.,  did  not  sit  In  this  cose. 


WOOD  et  al.  v.  LENOX  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Sept  9^ 

1893.) 

JcsoMEN-T— Eqcitabi^  RsLwr— CaA>«s  or 
Vbnoe— Recosvbktios. 
L  To  warrant  a  conrt  of  equity  In  review- 
ing a  Judgment  and  in  enjoining  itroceedings 
thereunder,  the  party  seelung  the  rdief  miut 
show,  not  only  that  injustice  has  liecai  doo* 
him,  but  also  that  he  was  prevented  from  pros- 
ecuting bis  cause  of  action,  or  interpoiting  lii« 
defense,  by  fraud,  accident  or  the  net  of  tlw 
opposinj;  party,  wholly  onmixed  witii  any  fault 
or  negligence  of  his  own;  and  the  diiigence  re- 
quired to  be  used  to  prevent  injury  is  snch  u 
prudent  and  careful  men  wonld  ordinarily  om 
in  their  own  causes  of  eqaal  importance. 

2.  The  fact  that  a  party  to  a  suit  is  in  del- 
icate health,  and  goes  abroad  to  recover,  does 
not  excnse  liim  from  making  some  provision  ij 
which  his  interest  will  be  protected,  and  is  no 
ground  for  a  review  of  a  judgement  obtained 
against  him. 

3.  The  fact  that  defendant's  oonnsei  in- 
formed plaintiff  that  the  records  of  the  csm 
had  been  destroyed  by  fire  does  not  excuse  tlis 
failure  of  plaintiff  or  his  counsel  to  pay  any  tt- 
tendon  to  the  action,  where  the  papers  are  inb- 
sequently  produced  in  court,  and  given  to  plaiii- 
tiffs  counsel  several  months  before  tbe  trial. 

4.  Tbe  destruction  of  the  records  In  a  esM 
will  not  excuse  plaintiff,  who  has  seqoestend 
property  of  his  adversary  in  an  amount  larfsdy 
exceeding  his  claim,  from  paying  any  attentioa 
to  the  case;  and  a  judgment  for  defendant  on 
his  plea  in  reconvention  for  damages  for  wrong- 
ful sequestration  will  not  l>e  distnibed  on  ths 
ground  that  plaintiff  was  abroad  for  his  health 
when  it  was  rendered,  and  that  he  thoogbt 
nothing  would  ever  be  done  in  the  case. 

0.  Change  of  venue  may  be  talcen  directlj 
from  the  county  court  of  one  county  to  the  dis- 
trict court  of  another,  having  jurisdiction  of  tiN 
subject-matter,  where  the  county  conrt  of  sudi 
othM'  county  has  l>een  abolished. 

6.  Where  a  change  of  venne  has  lieen  tak- 
en from  the  county  court  of  one  county  to  tlie 
district  court  of  another,  the  jurisdiction  of  the 
district  court  is  the  same  as  thoi^^h  the  aetioa 
had  been  originally  brought  in  that  conrt  and 
it  may  render  judgment  in  defendant's  favor 
on  bis  plea  in  reconvention  in  an  amoont  ex- 
ceeding the  jurisdiction  of  the  county  coort 
from  which  the  case  was  removed. 

7.  No  notice  need  be  given  to  plalntUf  of  a 
plea  in  reconvention  filed  by  defendant 

Error  from  district  court,  Oaa*  county: 
John  L.  Sheppard,  Judge. 

Action  by  T.  H.  Lenox  and  oOiers  against 
M.  J.  Wood  and  others  to  review  a  Judgment 
obtained  by  defendants  against  phUntlffs, 
and  to  enjoin  proceedings  thereon.  There 
was  a  judgment  In  plaintiffs'  favor,  and  de- 
fendants bring  error.     Reversed. 

Horace  Vaughan,  for  plaintiffs  in  error. 
Todd  &  Hudgins,  for  defendants  in  error. 

RAINEY,  J.  In  September,  1888,  T.  H. 
Lenox,  one  of  the  defendants  In  error,  broaght 
suit  in  the  county  court  of  Bowie  county 
against  M.  3.  and  S.  C.  Wood,  plaintiffs  hi 
error,  to  recover  of  them  $423.52,  and  to  fore- 
close a  mortgage  upon  certain  property  there- 
in described.  A  writ  of  sequestration  was 
issued  and  levied  upon  some.  In  January, 
1889.  the  courthouse  of  Bowie  county  was 
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destroyed  by  fire,  and  afterwards  the  attor- 
ney for  tbe  Woods  informed  Lenox  that  the 
papers  in  tbe  case  bad  been  destroyed  by  said 
fire.  At  tbe  April  term  of  said  county  court 
tbe  papers  were  produced  by  tbe  Woods'  at- 
torney, and  the  cause  continued  on  account  of 
tbe  siclcness  of  said  attorney.  Tbe  papers 
were  at  that  time  delivered  to  Lenox's  attor- 
neys, and  kept  by  tbem  until  the  July  term, 
and  were  brought  into  court  at  tbat  time  by 
order  of  tbe  court  At  said  term  a  change  of 
venue  was  granted  at  tbe  instance  of  tbe 
Woods,  and  the  cause  was  transferred  to  tbe 
district  court  of  Cass  county,  tbe  county  court 
of  said  county  having  been  abolished.  Tbe 
attorneys  of  Lenox  bad  notice  of  the  motion 
to  cbange  venue.  After  the  case  reached 
tbe  district  court  of  Cass  county,  tbe  Woods, 
by  leave  of  the  court,  amended  their  answer, 
and  reconvened  for  dsunages  for  the  wrongful 
seizure  of  their  property,  —  the  amount 
claimed  being  |2,355.  The  Woods  demanded 
a  Jury,  paid  the  fee,  and  had  the  case  put  on 
tbe  Jury  docket.  By  agreement  of  counsel 
the  cose  was  set  for  trial  September  11, 
1888.  On  tbat  day  the  case  was  regularly 
reOiChed  on  call  of  tbe  docket  Lenox  and 
bis  attorneys  failed  to  appear.  Tbe  case  was 
withdrawn  from  the  Jury,  and  a  Judgment 
was  rendered  against  Lenox  and  bis  sureties 
on  sequestration  bond  for  f  1,055,  the  value  of 
tbe  property  seised.  Lenox,  as  he  claims, 
on  account  of  delicate  health,  and  under  the 
advice  of  bis  physician.  In  Hay  of  that  year 
left  for  Europe,  and  remained  away  imtil 
after  said  Judgment  was  rendered.  On  Oc- 
tober 9,  1889,  Lenox  and  bis  bondsmen  Insti- 
tuted this  suit  to  set  aside  said  Judgment 
and  enjoin  its  enforcement,  and  also  to  re- 
cover as  prayed  for  in  the  original  actioa  A 
trial  was  had  without  a  Jury,  resulting  in  a 
Judgment  for  defendants  in  error  as  prayed 
for,  from  which  this  writ  of  error  is  prose- 
cuted. 

Tbat  an  action  may  be  Instituted  to  review 
a  Judgment  rendered  at  a  former  term  of 
court,  and  to  enjoin  proceedings  thereunder, 
has  I)eeu  often  adjudicated  In  this  state;  but. 
In  order  to  invoke  tbe  equitable  powers  of 
the  court  to  grant  relief  in  such  cases.  It  Is 
not  enough  for  the  party  seeking  relief  to 
show  that  irregularities  were  committed  by 
the  court  In  tbe  trial  of  the  cause,  and  that 
he  has  a  meritorious  cause  of  action  or  de- 
fense, but  he  must  also  show  that  something 
more  than  injustice  baa  been  done  bim.  He 
must  show  that  be  was  prevented  from 
prosecuting  bis  cause  of  action,  or  interposing 
his  defense,  by  "fraud,  accident,  or  the  acts 
(f  tbe  opposing  party,  wholly  unmixed  with 
any  fanlt  or  negUgmce  of  his  own."  In  John- 
soa  V.  Templetou,  60  Tex.  238,  the  court. 
In  passing  upon  n  similar  case,  says:  "Such 
bills  seeking  relief  from  final  Judgments, 
solemnly  rendered  in  tbe  due  and  ordinary 
course  of  the  odmlnlstrntlon  of  Justice  by 
.courts  of  competent  Jutlsdk'tion,  are  always 
wutcbed  by  courts  of  equity  witb  extreme 


Jealousy,  and  the  g^rounds  upon  wbicta  In- 
terference will  X>e  allowed  are  confessedly 
narrow  and  restricted.  It  will  not  be  suffi- 
cient to  show  tbat  injustice  has  been  done 
by  the  Judgment  sought  to  be  enjoined.  It 
must  further  distinctly  and  clearly  appear 
tbat  this  result  was  not  caused  by  any  in- 
attention or  negligence  on  the  part  of  the 
person  aggrieved;  and  he  must  among  other 
matters,  sbow  a  clear  case  of  diligence  and 
of  merit  to  obtain  the  interference  of  a  court 
of  equity  in  bis  behalf  at  such  a  stage  of 
the  case."  In  Nevina  v.  McKee,  61  Tex. 
413,  Justice  Willie,  in  discussing  this  same 
question,  says:  "A  court  of  cliancery  has 
power  to  grant  such  rell^,  but  It  will  not 
do  BO  except  upon  facts  which  show  tbe 
clearest  and  strongest  reasons  for  its  interpo- 
sition;" citing  Johnson  v.  Templeton,  supra, 
from  which  he  quotes  approvingly.  This 
doctrine  Is  fully  supported  by  Holler  v. 
Wooldridge,  46  Tex.  485;  Taylor  v.  Fore,  42 
Tex.  256;  Crawford  v.  Wbigfleld,  25  Tex.  416; 
Musgrove  v.  Chambers,  12  Tex.  32;  Weaver 
V.  Vandervanter,  84  Tex.  691,  19  S.  W.  Rep. 
889;  Ham  v.  Phelps,  65  Tex.  597:  Eddie- 
man  V.  McOlatbery,  74  Tex.  281,  11  S.  W. 
Rep.  1100.  The  diligence  required  to  be 
used  to  prevent  the  injury  is  mich  as  prudent 
and  careful  men  would  ordinarily  use  In  their 
own  cases  of  equal  Importance.  When  this 
standard  has  not  been  reached,  equity  will 
give  no  relief.  Taylor  v.  Fore,  supra.  Has 
Lenox  brought  himself  within  the  rules  above 
laid  down? 

Two  propositions  raised  by  htm  go  to  the 
Jurisdiction  of  tbe  district  court  to  render 
the  Judgment  In  the  original  case  of  Lenox 
V.  Woods.  The  first  is:  "Tbe  statutes  of 
tbe  state  regulating  change  of  venue  in  civU 
cases  do  not  contemplate  or  warrant  the 
removal  of  a  cause  from  tbe  county  court 
of  one  county  directly  to  tbe  district  court 
of  another  county."  The  statutes  contem- 
plate tbe  removal  of  causes  from  one  county 
to  anotbei,  under  circumstances  prescribed, 
and  that  tbe  court  having  Jurisdiction  of  the 
subject-matter  In  the  county  to  which  said 
cause  was  removed  will  take  Jurisdiction  of 
the  case.  The  county  coiut  of  Cass  county 
having  been  abollAed  when  the  case  reached 
that  county,  the  district  court  having  Juris- 
diction of  such  cases.  It  properly  entertained 
Jurisdiction  of  tbat  case;  and  such  Is  tbe  ev- 
ident contemplation  of  the  law. 

Tbe  second  proposition  Is:  "Tbe  venue 
having  been  changed  to  the  district  court  of 
Cass  county,  that  court  was  without  author- 
ity to  permit  defendant  to  set  up  a  new 
cause  of  action  In  reconvention,  without  no- 
tice to  the  plaintiff,  and  render  Judgment 
thereon  for  an  amoimt  in  excess  of  the  Juris- 
diction of  the  county  court  from  which  the 
case  was  removed."  We  know  of  no  law, 
nor  have  appellees  cited  us  to  any,  that  re- 
quires notice  to  be  given  to  plaintiff  of  a 
plea  in  reconvention  filed  by  the  defendant 
When  the  cause  reached  Cass  county,  the 
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district  court's  jurisdiction  attached  to  it, 
and  its  Jmisdlclion  of  tbe  matters  ttterelu 
Inrolved  was  the  siime  as  though  the  action 
had  been  originally  brought  in  that  court 
Smith  T.  Hardin,  68  Tex.  120,  3  S.  W.  R^. 
453;  aeveland  v.  Tufts,  09  Tex.  580,  7  S.  W. 
Rep.  72. 

The  other  errors  complained  of  in  the  pro- 
ceeding of  the  original  suit  at  most  are  mere 
irregularities,  which  we  do  not  deem  It  nec- 
essary to  notice,  unless  we  should  conclude 
that  the  judgment  was  rendered  against 
Iienox  In  that  suit  without  fault  or  negli- 
gence on  his  part 

We  will  now  proceed  to  determine  whether 
such  Judgment  was  procured  through  fraud, 
accident  or  mistake,  unmixed  with  negli- 
gence on  Lenox's  part  We  have  carefully 
examined  the  record,  and  have  been  unable 
to  detect  any  fraud  In  the  proceedings  that 
led  up  to  the  Judgment  Counsel  of  defend- 
ants in  error  In  their  brief  fail  to  point  to 
any  tact  or  circumstance  showing  that  any 
fraud  had  been  perpetrated  in  the  procure- 
ment of  said  Judgment  Then  we  talce  It 
that  fraud  is  eliminated  from  the  transac- 
tion, and  on  that  ground  tienox  Is  not  enti- 
tled to  relief.  No  accident  Is  claimed,  un- 
less the  delicate  health  of  Lienox  can  be  so 
termed.  He  claims  that  he  was  in  such  a 
state  of  health  that  he  was  advised  by  his 
physician  to  take  a  trip  to  Bnrope,  which  he 
proceeded  to  do,  being  gone  about  five 
months,  leaving  his  case  to  the  tender  care 
of  bis  adversary.  The  evidence  of  Lenox 
shows  that  be  had  been  In  delicate  health 
for  some  time,  but  sufficiently  able  to  look 
after  this  case.  Being  able  so  to  do,  he  can- 
not excuse  himself  for  not  making  some  pro- 
vision by  which  his  interest  could  have  been 
protected.  No  witnesses  were  subpoenaed, 
no  depositions  were  taken,  not  even  his  own. 
As  far  as  the  record  shows,  no  efFort  was 
made  to  get  an  agreement  from  opposing 
counsel  to  postpone  the  cause  or  make  nny 
disposition  of  it  until  Lenox  could  return. 
In  fact  the  whole  case  seems  to  have  been 
totally  Ignored  by  Lenox.  Lenox  attempts 
to  excuse  himself  from  exercising  diligence 
on  the  plea  that  Woods'  counsel  informed 
him  some  time  after  the  bwning  of  the 
courthouse  of  Bowie  county,  in  January, 
that  the  papers  in  the  case  had  been  de- 
stroyed In  the  fire,  and  that  he  thought  noth- 
ing would  ever  be  done  in  the  premises.  It 
st-ems  that  this  information  was  incorrect, 
and  the  papers  were  produced  in  court  at 
the  April  term  thereof,  and  given  to  Lenox's 
attorney.  This  was  several  weoks  before 
l^nox  left  for  Europe.  The  counsel  should 
have  looked  after  the  matter,  and.  If  be 
failed,  th.'U  he  Is  to  blame;  and  I^nox,  as 
far  as  Woods  Is  concerned,  must  suffer  the 
consequences.  Eddleman  v.  McGlathery,  74 
Tex..  281,  11  S.  W.  Rep.  1100.  The  evidence 
shows  that  the  statement  of  Woods'  counsel 
alK>ut  the  records  being  biu:nod  was  a  mis- 
take.    But  suppose  It  had  been  true,  would 


it  have  excused  Lenox  from  prosecating  Ui 
suit?  Certainly  not  He  had  Invoked  tlw 
aid  of  the  law  to  assist  him  In  the  ooUectkB 
of  a  debt  At  his  instance  it  had  readied 
forth  Its  strong  arm,  and  laid  bold  of  prop- 
erty belonging  to  Woods  In  value  exceedinf 
double  the  amount  of  his  debt  for  the  pur- 
pose of  securing  his  claim.  He  bad  resorted 
to  a  harsh  remedy.  True,  It  Is  sanctioned 
by  the  law;  but  when  resorted  to,  it  is  dose 
at  the  peril  of  the  actor,  and  if  he  Is  not  dlD- 
gent  in  its  prosecution  he  must  suffer  tlie 
coa^equences.  If  the  records  bad  bees 
destroyed,  the  law  provides  an  ample  rem- 
edy by  substitution,  by  which  he  could,  with- 
out much  delay,  have  pursued  the  collectioo 
of  his  claim  without  unnecessary  Injury  to 
Woods.  If  Lenox  did  not  see  proper  to  look 
into  the  matter,  or  did  not  care  to  substi- 
tute the  lost  record,  he  could  not  excuse  him- 
self for  that  reason,  for  Woods  had  the  rigiit 
to  substitute  the  records;  and  It  to  unrea- 
sonable to  suppose  that  they  would  lie  stil 
and  await  the  pleasure  of  Lenox  to  prose- 
cute the  suit  when  there  was  property  be- 
longing to  them,  tied  up  by  the  salt.  In  valoe 
more  than  double  Lenox's  debt  Even  if 
they  knew  that  Lenox's  claim  was  Just  It 
would  have  been  to  their  Interest  to  have 
bad  the  matter  settled  as  soon  as  possible, 
that  they  might  get  the  use  of  tbe  snrpliB 
fund.  From  an  examination  of  the  facts, 
it  seems  to  us  that  the  plea  of  Lenox  is 
wholly  without  merit  to  entitle  blm  to  re^ 
cover.  There  is  neither  fraud,  accident  nor 
mistake  that  shows  any  equitable  groundi 
which  entitle  him  to  rdlef  at  the  hand  of 
the  court  His  injury,  if  any,  was  caused 
solely  by  his  own  negligence.  This  belDg 
the  case,  be  must  suffer  the  consequences. 
The  judgment  of  the  court  below  is  here  re- 
versed, and  here  rendered  for  plalntlffi  In 
error. 


McSPADDBN  et  aL  v.  FARMEOl  et  sL 

(Court  of  ClTil  Appeals  of  Texas.    Sept  S, 

1893.) 

Ck>I.LAT8KAL  ATTACK— DSCREE  or  PrOBATB  CoUIT. 

The  decree  of  a  probate  court  harin; 
Jarisdiction  of  the  aubjcct-matter,  admitting  * 
will  to  probate,  cannot  be  cirflaterally  atucked. 

Appeal  from  district  court  Navarro  county. 

Action  by  Med(»a  McSpadden  and  otb««. 
heirs  of  Alexander  Younger,  deceased, 
against  A.  F.  B'armer  and  oth«^,  for  the  re- 
covery of  land  purchased  by  defendant  at  ■ 
sale  under  execution  Issued  on  a  Judgment 
against  the  executors  of  the  deceased.  From 
a  Judgment  in  defendants'  favor,  plalntUTa 
appeal.     Afiirmed. 

Croft  &  Croft,  for  appellants.  Frost  4 
Etheridge,  for  appellees.  , 

Conclusions  of  Fact 
LIOHTFOOT,  C.  J.     The  640  acres  of  land 
involved  In  this  suit  were  the  property  of  A. 
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Younger  In  Ub  Ufetime.  He  died  in  1866, 
leaving  his  last  will  and  testament,  which 
was  probated  in  the  same  year  by  the  coun- 
ty court  of  Navarro  county.  By  the 'terms 
of  the  will,  the  land  In  controversy  was  not 
cUsposed  of,  and  R.  H.  Youngs,  R.  A. 
Younger,  and  A.  Barry  were  appointed  as  in- 
dependent executors.  R.  A.  Younger  died  in 
1868.  On  NoTember  2,  1878,  J.  W.  Younger 
and  John  A.  Younger  obtained  judgment  in 
tb«  district  court  of  Navarro  couuty  for 
about  11,285  against  R.  H.  Younger  and  A. 
Bfinr,  executors,  and  the  heirs  of  the  estate 
of  A.  Younger,  deceased,  (except  Mrs.  M.  E. 
Barry,)  which  judgment  was  afterwards  pur- 
chased by  Mrs.  M.  B.  BaiTy  for  her  separate 
estate,  and  paid  for  out  of  such  estate.  An 
execution  was  Issued  oat  of  said  court  upon 
the  Judgment,  and  levied  upon  said  land, 
which  was  sold  under  execution,  and  lK>nght 
Id  by  B.  T.  Barry,  the  sou  of  M.  E.  Barry, 
and  afterwards  deeded  by  him  to  her;  and 
appellees  dalm  under  this  sale.  Plaintifts 
daim  as  heirs  of  A.  Yoiuiger,  deceased.  The 
case  was  tried  below,  and  there  was  a  ver- 
dict and  Judgment  for  defendants,  from 
which'  plaintiffs  have  appealed. 

Conclusions  of  Law. 

The  county  court  of  Navarro  county  had 
Jurisdiction  in  the  probate  of  the  will  of  A. 
Younger,  deceased,  and  Its  Judgment  cannot 
be  attacked  collaterally  in  this  suit  The 
title  la  clearly  in  appellees,  and  the  appel- 
lants have  shown  no  good  ground  on  which 
it  can  be  overthrown.  The  facts  proved  bor 
low,  and  relied  on  by  the  appellants  as  con- 
stituting a  fraud  sufficient  to  overthrow  the 
Judgment  and  execution  sale,  are  not  regard- 
ed by  the  court  as  badges  of  fraud,  so  as  to 
authorize  the  submission  to  the  Jury  of  that 
issue.  We  And  no  material  error  in  the  Judg- 
ment, and  it  is  affirmed. 


RICHARDSON  et  al.  v.  JANKOFSKY. 

(Court  of  Civil  Appeals  of  Texas.    Sept.  5, 

1893.) 

Damaobs— WaosoFCL  Bstzuas  or  Profertt  xnt- 
DBB  ExBouTioH— Liability  of  Jodokent  Crbd- 

ITOB — iNSTKUCTIOaS. 

1.  For  seizing  pltintifTs  property  nnder  ex- 
ecution against  s. third  persou,  the  measure  of 
damai^es  is  the  market  vnlue  of  the  property 
at  the  time  and  place  of  the  levy,  with  8  per 
cent,  interest  thereon. 

2.  A  judgment  creditor  is  bound  by  the 
acts  of  an  officer  in  levying  execution  under  the 
instmctlons  of  the  attorneys  who  obtained  the 
jodgment,  and  who  had  charge  of  its  collection. 

3.  An  omission  to  charge  on  a  given  point 
is  not  ground  for  reversal,  where  no  instruction 
was  requested. 

Appeal  from  district  court.  Camp  county; 
S.  P.  Pounders,  Special  Judge. 

Action  by  L^  Jankofslty  against  J.  P.  Rich- 
ards<Hi  and  L,  O.  Dupree,  sheriff  of  Camp 
county,  and  his  sureties,  and  J.  W.  Hooper 
and  Jobn-  A.  Thompson,  for  |3,0(X)  actual 


and  |5,(X)0  exemplary  damages.  From  a 
Judgment  in  plaintiff's  favor,  defendant 
Richardson  appeals.     Affirmed. 

The  complaint  alleged  that  Richardson, 
acting  through  his  attorneys.  Hooper  8t 
Thompson,  caused  Sheriff  Dupree  to  seize 
and  convert  a  stock  of  merchandise,  the 
property  of  L.  Jankofsky,  of  the  alleged  value 
of  $2,989.52,  under  an  execution  against  one 
J.  Slotsky.  Defendant  Richardson  answered 
that  the  property  levied  on  was  Slotsky's, 
who  had  exclusive  possession  of  same,  and 
that  Jankofsky  conspired  with  Slotsky  to  de- 
fraud Slotsky's  creditors,  and  that  he  (Rich- 
ardson) did  not  advise,  authorize,  or  approve 
the  levy,  and  that  he  never  heard  of  same 
until  cited  in  this  case.  Dupree  and  sureties 
demurred  to  plaintiffs  claim  for  exem- 
plary damages,  which  was  overruled,  and 
pleaded  that  the  execution  was  placed  in 
defendant  Dupree's  hands  by  Hooper  tt 
Thompson,  attoi-neys  «f  Richardson,  and  Uiat 
the  levy  was  made  at  their  direction,  and 
prayed  for  Judgment  over  against  Richard- 
son. Suit  was  dismissed  as  to  Hooper  Sc 
Thompson,  and  case  was  tried  before  a  spe- 
cial Judge  by  a  Jury,  and  resulted  in  a  ver- 
dict in  favor  of  Jankofsky,  against  Richard- 
son and  Dupree  and  their  siureties,  for  |3,- 
304.70,  and  in  favor  of  Dupree  and  sureties 
for  like  amount.  Richardson  filed  motion  for 
new  trial,  gave  notice  of  appeal,  filed  cost 
bond  on  appeal,  assigned  errors,  and  brings 
the  case  to  the  supreme  court  for  revision. 

Geo.  H.  Plowman,  for  appellant  W.  P. 
McLean  and  M.  L.  Morris,  for  appellee. 

LIGIHTFOOT,  a  X  In  this  caM,  tiie  first 
assigned  error  complains  that  the  diarge  of 
the  court  failed  to  charge  the  separate  liar 
UUty  of  Blchartlson.  The  testimony  shows 
that  the  levy  was  made  by  the  sheriff  under 
the  direction  of  Richardson's  attorneys,  and 
we  think  the  charge  of  the  court  was  cor- 
rect If  any  additional  charges  were  de- 
sired, they  should  have  been  asked.  The 
second  assignment  is,  also,  that  the  court 
failed  to  charge  the  jury  upon  a  point  de- 
sired by  am>ellant  and  which  he  failed 
to  ask  the  coui-t  to  charge  upon.  The  court 
correctly  charged  the  Jury  that  the  measure 
of  damages  w:is  the  cash  market  value  of 
the  goods  at  the  time  and  place  of  the  levy, 
with  8  per  cent  Interest  thereon.  Blum  ▼. 
Thomas,  60  Tex.  l."«8. 

Under  the  fourth  assignment  of  appellant, 
if  the  officer  made  the  levy  under  the  In- 
structions of  Richardson's  attorneys,  wlio  ob- 
tained the  judgment  and  had  charge  of  Its 
collection,  Richardson  Is  as  fully  boimd  by 
the  acts  of  the  officer  as  if  he  had  given 
the  directions  himself.  We  think  this  ques- 
tion was  fairly  submitted  to  the  Jury,  and 
the  recovery  was  limited  by  the  court  to  the 
actual  damages,— the  cash  maricet  value  of 
the  goods,  and  interest  at  8  per  cent  per 
annum.     There  are  no  excepticms  in  the  rec- 
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ord,  and  no  charges  requested  by  appellant 
The  verdict  la  supported  by  tbe  evidence, 
aud  18  affirmed. 


BOWDEN  et  al.  v.  ROBINSON  et  al.,  (NUM- 

MY,  Intervener.) 

(Court  of  Civil  Appeals  of  Texas.    Nov.  2, 

1893.) 

Oarkishxbnt— Relbabb  op  Jupoment  Debtor— 
Contract— Validitt—Evidexcb. 

1.  In  garnishment  proceedings  on  a  Judg- 
ment against  N.and  others,  in  which  money  due 
them  was  attached,  be  intervcniHl,  and  alleged 
that  the  judgment  creditors  had  agrreed  to  re- 
lease him  on  payment  of  $25  as  his  pro  rata 
share  of  such  Judgment,  and  that  he  paid  them 
such  sum.  Bdd,  that  it  was  error  to  admit  evi- 
dence of  an  agreement  to  release  each  one  of 
the  Judgment  creditors  on  payment  by  him  and 
by  one  S.  (who  was  sued,  but  discharged  on  his 
plea  of  infancy)  of  ^25  each. 

2.  Such  alleged  agreement  Is  not  supported 
by  evidence  that  such  j  pigment  creditors  agreed 
with  all  the  Judgment  defendants  that  they 
would  release  them  from  payment)  of  the  judg- 
ment if  each  of  them  would  pay  $25,  and  not 
that  they  would  release  each  one  on  payment 
by  him  of  $25. 

3.  Recitals  In  receipts  given  to  some  of  such 
Judgment  debtors,  to  the  effect  that  the  Judg- 
ment creditors  agreed  to  give  to  the  party  mak- 
ing the  payment  a  receipt  in  full  for  bis  pro 
rata  on  payment  of  $25,  are  not  inconsistent 
with  an  arrangement  between  the  parties  for 
each  to  pay  his  pro  rata  share,  and  do  not 
show  any  agreement  by  such  creditors  to  re- 
lease each  on  iiayment  by  him  of  a  part,  only, 
of  the  Judgment 

4.  A  payment  of  a  part  of  a  debt  Is  not  a 
discharge  of  the  whole  Utough  it  is  accepted  as 
such  by  the  creditor. 

Appeal  from  Anderson  county  court;  A.  W. 
Gregg,  Special  Judge. 

Gamisbment  proceedings  on  a  Judgment  in 
favor  of  Bowden  &  Krwln  against  Jamee 
Nummy  and  others,  in  which  Robinson  Bros, 
were  attached  as  garnishees,  and  in  whldi 
Nummy  Intervened,  and  claimed  a  release 
from  liability  on  the  Judgment  From  a  Judg- 
ment in  favor  of  the  intervener,  and  dis- 
cbarging  the  gamlsbees,  the  Judgment  plain- 
tiffs appeaL    Reversed. 

Thoa  B.  Greenwood,  for  appellants.  HoUi- 
day  &  O'Quinn,  for  intervener  and  appellee, 
James  Nummy. 

GARRETT,  O.  J.  Bowden  &  Erwln.  cred- 
itors of  James  Nummy,  and  five  others.  In- 
stituted this  garmsnment  proceeding  against 
appellees  Robinson  Bros.,  setting  out  in 
their  affidavit  for  garnishment  that  they 
bad  recovered  a  Judgment  in  tbe  Justice's 
court,  precinct  No.  1,  Anderson  coun- 
ty, ag-ainst  the  said  James  Nummy  and  Claud 
Busby,  John  Rogerson,  Will  Bronaon,  Wil- 
liam Ferrell,  and  W.  A.  Roscoe,  on  the  20th 
day  of  August  1890,  for  the  sum  of  $175, 
with  8  per  cent  interest  and  $11.90  costs  of 
suit  Tbe  garnishees  answered  that  as 
bankers  they  bad  in  their  possession,  on 
depoialt  to  the  cr(>dit  of  James  Nummy,  the 
sum .  of  $175.    Nummy   intervened,  and  al- 


leged that  tbe  Judgment  bad  been  diaduuged 
as  to  lilmself  by  a  special  agreement  with 
tbe  plaintifTs  that  if  he  would  pay  to  them 
$25,  they  would  receive  it  as  bis  pro  rata 
share  of  said  Judgment  and  release  tiim  froiD 
all  further  liability  thereon;  that  be  paU 
plaintiffs  said  sum  of  money,  and  took  their 
receipt  therefor,  showing  that  he  liad  paid 
bis  pro  rata  on  mule,  the  said  Judgment  be- 
ing for  the  value  of  a  mule,  for  the  Ioh  of 
which  plaintiffs  tiad  sued  the  defendants  In 
■aid  Judgment  and  tliat  it  was  then  and 
there  agreed  that  in  consideration  of  said 
sum  paid,  tbe  said  Nummy  was  released 
from  further  liability  on  said  Judgment  "Rie 
case  was  tried  in  the  county  coort  on  appeal 
from  the  Justice  court  withont  a  Jnry,  and 
resulted  in  a  Judgment  in  favor  of  tbe  bita- 
vener,  and  also  dlscliarglng  the  garnishees. 
Under  the  pleading  of  the  intervener,  erl- 
dence  was  improperly  admitted  to  show  as 
agreement  to  release  each  one  of  the  de 
fendants  on  tbe  payment  by  him  and  hj  aoe 
Stoddard  (who  had  l>een  sued  with  them,  and 
discharged  on  his  plea  of  infancy)  of  the  mm 
of  $25  each;  and  the  condnsion  of  tlie  coort 
that  there  was  such  an  agreement  even  if 
the  evidence  had  been  admissible,  is  not 
supported  by  the  evidence.  Busby's  evidence 
was  that  Bowdoi  &  Erwin  had  agreed  witb 
all  the  defendants  against  whom  they  had 
recovered  judgment  tliat  they  would  releaw 
them  from  payment  of  same  if  each  of  them 
would  pay  the  sum  of  $26,  and  not  tliat  tbej 
would  release  each  one  upon  the  payment  bjr 
him  of  $26.  The  evidence  relied  on  to  show 
an  agreemoit  in  writing  to  release  is  the  re- 
dtol  in  receipts  given  to  some  of  the  defend- 
ants who  had  made  payments,  to  the  effect 
that  plaintiffs  agreed  to  give  the  party  mak- 
ing the  payment  a  receipt  in  full  for  Ills  pro 
rata  on  the  payment  of  $25,  and  In  the  case 
of  Rogerson  a  receipt  for  $22,  reciting  that 
said  sum  was  his  pro  rata  liability  on  said 
Judgment  and  cost  These  recitals  are  not 
inconsistent  with  an  arrangement  of  the  par- 
ties between  themselves  for  eadi  to  pay  biJ 
pro  rata  share  of  the  Judgmoit  Indndhif;. 
also,  Stoddard,  who  was  not 'bound  by  the 
Judgment  The  evidence  does  not  sltow  any 
agreement  on  the  part  of  plaintiffs  to  re- 
lease each  of  the  parties  npcm  the  payment 
by  htm  of  a  part  of  the  Judgment  Altboogli 
the  judge  found  the  fact  as  I>efbre  stated,  he 
did  not  rest  the  Judgment  thereon,  because 
said  release  had  not  been  pleaded;  yet  be 
found  that  under  tbe  facts  of  ttie  case  the 
defendant  was  discharged  on  the  payment 
made  by  him.  In  this  we  tliink  there  was 
error.  Nummy  was  not  released  by  liis  pay- 
ment to  plaintiffa  of  a  part  of  the  Judgment 
It  was  not  shown,  in  the  first  place,  that 
there  was  any  intention  to  release  him,  nor, 
in  the  second  place,  that  there  was  any  ooa- 
slderatlon  for  such  release.  A  payment  of 
part  of  a  debt  is  not  a  discharge  of  tbe  wh<de. 
although  it  may  be  accepted  as  socli.  The 
Judgment  of  tbe  court  below  will  be  reverwd. 
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maH,  VB  the  tacta  neeesBaiy  to  the  rendMlon 
of  a  Juacment  liew  in  favor  of  appetlaate 
appear  ^n  ttM  remrd,  BUOh  }aagmeirt  will  b« 
tendered  aa  ouifht  to  loeve  been  rendeped 
tn  the  court  b6]ow. 

Tbe  statBoaent  olf  ftttfta  titmvm  thart  platatiflBB 
recovered  JudgmeBt,  A-ngtHt  26,  TMO,  for  tbe 
snm  of  f  175,  to  bear  Interost  from  said  date 
act  tbe  ratte  of  6  par  oent  per  ainnnn,  anfl 
■costs  of  wit,  $11.90;  and  that  aaid  Jiidsm«it 
aboidd  be  credited  as  fcfllo'WB: 

Jaima^  38, 1S90L   Sosfery 120  00 

Jsmuaty  IS,  1S81.     Bogeraon 22  60 

Janaarr  IS.  1891.    Stoddard 10  00 


AprUU.l«91. 
ApiSl  17,  185J1. 
JaselX).  1891. 
JFone  IS,  1891. 
Jane  16. 1891. 
Uim^  15,  189S. 


Basby 6  00 

Hoecoe. S  M 

Roseoe 8  00 

Basby 6  00 

UoRcoe.... 8  00 

Nuipiny S8  flO 


Jodgnent  win  be  rendered  In  favor  of  ap- 
pdlnnts  agalBBt  the  appellees  Robinson  Bros. 
tar  the  balance  due  on  said  ladifmeiit,  and 
the  costs  tn  Justice  cotnt  — 111.90— added 
tfaerrto,  bestdea  all  t»«ti  of  this  proceeding, 
tbe  whole  mot  to  exceed  tte  aald  .sum  of  fl.75 
iB  their  haMda,  witb  aa  aUewaace  of  f S  to 
aaid  .gamlBhees  aa  oompeaisatton  tor  their  an- 
swer. 


SCHURBNBBBO  et  al.  r.  WILHEL.U. 
<Coni!t  «i  -CItII  Appeals  at  Texas.    Nov.  2. 

1803.) 

XutiTMiOB  oa  ▲ononis— WniTTBx  Otmrmkot, 

Aa  action  for  the  breach  of  a  written 

«ontract  planting  a  license  to  maaufactnreand 

sell  a  patented  article  mnj  be  brought  at  any 

linia  within  foar  years  after  the  breach. 

Appeal  from  district  court,  Washington 
«nmty;    B.  Biyan,  Judge. 

Action  by  V.  W.  Schnrenbecg  and  others 
apilnst  Albert  "Wllbelm.  From  a  Judgment 
Cor  defendant,  plaintiffs  appeal     Reversed. 

Searcy  &  Garrett,  for  a^tellants. 

WILiaAM8,X  Tbte  suit  was  for  dam- 
a«ea  tot  breach  of  two  contracts,  between 
appelbtnta  and  appellee.  The  .petition  al- 
legeA  that  both  the  contracts  were  in  wilt- 
inK;  that,  by  one,  uppellee,  the  Inventor  and 
IMtentee  of  a  cei-toln  plow,  strid  to  plaintiff 
ttie  exclusive  right  to  sell  such  plow,  exo^t 
in  Wasbiogton  county;  axkd  that,  by  the  'Oth- 
er. appeUee  agreed  that  plaintiff  should  have 
the  right  to  manufacture  and  sell  the  plow 
in  Washington  county.  The  terms  of  tbe 
coetract  were  alleged  In  detail,  and  a  breach 
of  them,  resulting  la  damage  to  the  plain- 
tiffs,  woe  sufficienttr  averred.     The  breach 

was  alleged  to  have  taken  place  -on  the 

day  of ,  1S8B,  and  tbe  suit  was  bron^t 

October  7,  1801.  An  exception  to  the  petl- 
■Qon  on  tbe  ground  that  the  action  was  barred 
by  Umitaticm  was  sustalaed,  the  court  below 
being  of  tbe  e^teleu  that  the  period  of  two 
year*  applied.  This  ruling  presents  the  oo- 
v.23fl.w.no.l4— 52 


ly  Tinestton  mSsed  «n  -fela  apperf.  Thider 
Dhe  de<<Uion  In  13te  case  of  Bobiaaon  v.  Vur- 
■aea,  16  Tex.  382,  we  head  that  the  Thnitation 
pneeoribed  for  flhis  kind  et  action,  as  well 
OB  others  for  tn^each  «f  a  eoirtrast  In  wrtt- 
ing,  Is  fonr  years,  nnfl  tbsrt  the  oourt  ared 
in  bedding  that  the  aeOon  was  barred.  Re- 
vwBwl  and  mnaoded. 


HOUSTON  CITT  ST.  RT.  00.  v.  AT7TR11Y. 

(Oonrt  of  OlvH  Appeals  «f  Texas.    Nov.  2, 

1898.) 

NwrnoairoB— EvTOKKos— SiTioKBors  Pbehiskb. 

Evidence  ttat  iflnintlirB  horse  came  to 
its  death  frOm  a  wonnd  received  while  being 
driven  over  defendanfs  street  railway,  and 
which  was  caused  by  a  nail  used  in  construct- 
ing or  repairing  the  traclc,  does  not  justify  a 
verdict  for  ,pla£attff  for  tis  valae  elf  the  horse. 
In  the  absence  of  anytlung  to  show  that  the 
company  had  Icnowledge  of  the  daugeroTis  con- 
dition of  the  traclc  in  that  regard. 

Appeal  from  Harris  county  court;  W.  O. 
Ackers,  Ju^ge. 

Action  by  A.  M.  ABtp^  acainst  the  Hous- 
ton Qtty  Btreet  iEUdlway  Company  tar  tbe 
'death  .  of  a  horse.  From  a  Indgment  for 
plaintiff,  defendant  nppenls.     Bevefsed. 

Jmies  ft  'Garnett,  for  appellant.  W.  P. 
Hamblen,  for  upfpellee. 

PliEASAI^S,  J.  The  appeJIaat  assigns 
several  errors,  but  we  refrain  from  noticing 
any  of  them,  save  tke  Otree  foHowlnp  'HIS) 
The  verdict  of  Ibe  JU17  is  contrary  to,  and 
Is  not  supported  by,  the  evidence,  and  is 
ngalnst  the  great  prepondeorance  of  the  evi- 
dence, in  thla:  That  there  was  no  evidence 
showing  that  tbe  aall  which  penetrated  the 
foot  of  plaintiff's  horse  was  placed  on  tbe  track 
or  street  by  the  defendant,  or  that  the  said 
nail  was  In  any  plank  on  defendant's  tnLck, 
or  In  any  plank  belonging  to  defendant,  er  iu 
any  way  connected  with  defendant's  road 
or  track.  (9)  The  verdict  of  the  Jury  is 
unauthorized  by  the '  evidence,  and  wholly 
without  evidence  to  support  It,  because,  even 
admitting  that  the  borse  of  plaintiff  had  a 
nail  penetrate  his  foot  on  defendimt's  track, 
there  is  no  evidence  to  warrant  tbe  Jiiry  in 
finding  that  such  naQ  was  placed  there  by 
the  defendant,  or  that  such  nail  was  ever 
used  by  or  owned  by  the  defendant,-  In  or 
about  Its  track,  In  any  manner  whatever. 
(10)  The  verdict  of  the  juiy  is  contrary  to 
law,  and  ttgalnst  the  law."  The  foregoing 
three  assignments  raise  the  same  question, 
and  are  adopted  as  a  proposition.  These  as- 
signments question  tbe  sufficlenqy  of  the  evi- 
dence to  sustain  the  verdict  of  the  jury.  The 
evidence,  if  considered  from  the  aspect  most 
favorable  to  the  appellee,  established  this, 
and  nothing  more:  That  the  plaintiff's  horse 
came  to  Its  death,  without  negligence  on  pait 
of  plaintiff,  from  a  wound  received  while 
being  driven  over  de1!endan.f s  railway,  and 
which  was  inflicted  by  puncture  from  a  nail 
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-which  had  been  used  by  defendant  In  con- 
structing or  repairing  Its  railway  track.  It 
the  eyldoice  warrants  the  above  condiisions 
of  fact,  about  which  we  express  no  opinion, 
does  It  follow  that  the  defendant  company 
was  guilty  of  negligence?  This  question  we 
are  constrained  to  answer  In  the  uegatiye. 
If  the  defendant's  track  was  in  such  condi- 
tion as  rendered  it  dangerous  to  animals 
passing  through  the  streets,  the  evidence 
does  not  show  that  defendiint  knew  of  such 
condition,  nor  does  the  evidence  show  tacts 
which  would  charge  defendant  with  notice. 
For  the  error  of  refusing  to  set  aside  the 
verdict,  the  Judgment  of  the  court  below  is 
reversed,  and  the  cause  remanded. 


GASEY  et  al.  v.  KINSBY  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 

18d3.) 

Di8«)trAUFioi.Tiox  or  JuDOE— Interest  in  Ac- 
tion. 
Where,  in  trespass  to  try  title,  thejud«e 
in  whose  court  the  cause  Is  pending  has  posses- 
sion of  the  land  in  controversy,  claiming  title 
thereto,  he  is  "interested,"  within  Const,  art. 
5,  {  11,  providing  tha't  "no  judge  sliall  sit  in 
any  case  wherein  he  may  be  mterested,"  and  is 
disqualified  to  try  the  cause,  and  the  failure 
of  plaintiff,  through  ignorance,  to  malce  him  a 
party,  does  not  change  the  rule. 

Appeal  from  district  court,  Wilbarger  coun- 
ty; G.  A.  Brown,  Judge. 

Trespass  to  try  title  by  Martin  Casey  and 
another  against  F.  M.  Kinsey  and  another. 
From  a  Judgm«it  for  def^idauts,  plaintiffs 
appeaL    Reversed. 

W.  W.  Flood  and  Barrett  &  Eustls,  for 
appellants.    Stephens  &  Huff,  for  appellees. 

STEPHENS,  J.  At  the  threshold  of  this 
case  is  the  question  of  the  .disqualification 
of  the  Judge  befcwe  whom  It  was  tried.  In 
the  motion  for  a  new  trial,  which  was  veri- 
fied by  the  affidavit  of  appellants'  attorney, 
It  was  alleged  that  the  Judge  trying  the  case 
was  in  possession  of  and  claiming  title  to 
the  land  in  controversy  under  a  title  adverse 
to  that  of  appellants,  and  that  appellants' 
counsel  was  not  aware  of  this  till  after  the 
trial  had  begun,  and  the  case  wag  nearly  dis- 
posed of,  when  he  was  made  acquainted 
with  the  facts  by  the  Judge.  In  overruling 
this  motion  the  court  found  and  adjudged 
the  facts  it  contained  to  be  true,  but  held 
that  they  did  not  disqualify  him  as  Judge  in 
the  c^sa  The  question  for  us  to  determine, 
then.  Is,  was  he  "interested"  within  the 
meaning  of  that  word  as  used  In  our  constitu- 
tion? Const,  art.  5,  §  11.'  That  the  person 
in  possession  of  land  had  an  Interest  In  the 
result  of  an  ejectment  suit,  though  not  a 
party  thereto,  was  recognized  by  the  English 


*  Const  art  6,  I  11,  provides  that  no  Judge 
shall  sit  in  any  ease  wherein  he  may  he  inter- 
ested. 


courts  In  the  early  history  of  tliat  action.  la 
order  to  prevent  the  abuses  resoltins  from 
"clandestine  ejectments,"  the  mle  was  estab- 
lished  that   no   plaintiff   should   proceed  in 
ejectment  to  recover  the  land  against  a  cas- 
ual ejector,  unless  notice  of  the  snit  was  lint 
given  to  the  tenant  in  possession.  .The  prin- 
ciple of  this  ancient  and  wholesome  mle  it 
still  recognized  In  our  action  of  trespass  ts 
try  title,  substituted  for  tliat  of  eJectmeoL 
Article  4790,  Rev.   St,  provides:      "The  de- 
fendant in  the  action  shall  be  the  person  in 
possession  If  the  premises  are  occupied,  or 
some  person  claiming  title  -thereto  in  case 
they  are  unoccupied."    It  may  be  urged  tiut 
the  occupant's  title  cannot  be  affected  by  a 
salt  to  which  he  is  not  a  party;  that  flie  Jndg- 
m«it  therein  would  not  conclude  his  rights 
when  set  up  in  anothor  soit    Neither  was 
the  Judgment  In  the  action  of  ejectment  con- 
clusive upon  the  titte  or  Titfiit  of  property 
even  between  the  parties;  but,  as  each  ouster 
was  a  separate  trespass,   the  acticm  could 
be  repeated,  and  the  same  questl<»  retried 
Indefinitely.    The  possession  only  was  recov- 
ered.  And  yet  two  centuries  ago  Holt  C.  J., 
deemed  it  a  precedent  worthy  of  perpetna- 
tion  in  law  literature  that  "the  mayor  of 
Hereford  was  laid  by  the.  heels  for  sittliig  in 
Judgment  in  a  case  where  he  hlmsdf  was 
lessor  of  the  plaintiff  in  ejectment  thousii 
he,  by  the  charter,  was  sole  Judge  of  thf 
court"     It   will  be  remembered   that  the 
lessor  of  the  plalutl'ff  was  not  a  party  to  the 
suit,  though  his  title  was  the  foundation  of 
the  action,  which  was  brought  in  the  name 
of  the  lessee  to  recover  the  poeeession.  In 
Gastleberry's  Case  the  supreme  court  of  AUi- 
bama,  construing  a  statute  containing  ttw 
word  "interested,"  used  this  language:    "To 
constitute  such  Interest  as  will  dlsqualii^  the 
Judge,   within  the  meaning  of  this  section, 
from  proceeding,  it  is  not  necessary  that  be 
should  be  a  party.    It  Is  sufficient  If  he  is 
in  any  wise  Interested  in  the  subject-matter." 
23  Ala.  91.   It  seems  to  us  that  this  langnogp 
Is  broad  enough  to  cover  the  present  case, 
and  that  the  true  principle  to  be  applied  in 
the  construction  of  such  Hiactments  is  cor- 
rectly stated  by  the  supreme  court  of  Cali- 
fornia as  follows:      "This  proviaioa  nboiM 
not  receive  a  technical  or  strict  cmistmction. 
but  rather  one  that  is  broad  and  llbval;" 
and,    quoting   from   the   supreme   court  <it 
Michigan:    "The  court  ought  not  to  be  astuta 
to  discover  refined  -  and  <<ubtile  dlstintiloos 
to  save  a  case  tcom  the  operation  of  th« 
maxim,  when  the  principle  it  embodies  be- 
spealut  the  pKHDriety  of  its  api^catian.   l%e 
Immediate   rights  of  the  litigants  are  not 
the    only    objects    of   fhe   rule.     A   soowl 
public  policy,   which  is  Interested  In  pre- 
serving   ev»y    tribunal    appointed  by  law 
from  discredit.  Imperiously  demands  its  ob- 
servance."     Mining  Co.  v.  Keyser,  68  Cal 
315,  S22.    It  seems  to  us  tliat  a  Judge  oogbt 
not  to  try  the  title  to  land  wliich  he  hlmsetf 
claims  to  own  and  Is  in  possession  of,  hdt 
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iiig  adverselj  to  one  of  the  litigants;  and 
that  the  failure  of  the  plaintiff  (through  Ig- 
norEmcc)  to  make  him  a  party  defendant,  as 
he  should  have  done,  ought  not  to  diange 
the  rule  In  this  particular  case,  however, 
no  harm  was  done  appellnnt,  as  the  court  de- 
cided the  case  cyirrectly  on  the  merits,  as 
heretofore  held  by  us  In  a  similar  case,  (Mar- 
salls  T.  Greager,  [Tex.  Civ.  App.,]  21  S.  W. 
Rep.  S46;)  but,  soldy  for  the  reason  that  he 
was  disqualified,  the  judgment  will  be  re- 
versed, and  the  cause  remanded. 


KSPUBLA  LAND  ft  CATTLE  CO.,  Limited, 

T.  BINDLB  «t  si. 

{Court  of  Civil  Appeals  of  Texas.    Nov.  1, 

1803.) 

C(Wr0BAT10XS— IK80LVENCT— APPOINTMBirr  OF 

Receiteks. 

1.  Rev.  St  art.  1461,  anthorliiiiK  a  jndge 
of  any  court  of  competent  Jurisdiction  to  ap- 
point a  receiver  for  an  insolvent  corporation, 
does  not  empower  a  stockholder  or  Hen  creditor 
of  an  insolvent  corporation,  which  is  still  a  go- 
ing concern,  to  have  a  receiver  appointed  to 
take  charge  of  the  entire  assets  and  convert 
them  into  money  for  general  distribntion,  on 
the  sole  ground  of  insolvenrar. 

2.  The  application  of  a  few  persons  owning 
comparatively  small  interests  in  an  insolvent 
bnt  going  corpor^ition  is  not  sufficient  to  induce 
a  court  of  equity  to  appoint  a  receiver  therefor, 
and  to  order  a  speedy  sale  of  its  property  daring 
a  period  of  great  financial  stringency. 

Appeal  from  district  court,  Wilbarger  coun- 
ty;  O.  A  Brown,  Judge. 

Application  by  John  Blndle  and  others  for 
a  receive  to  take  diarge  of  the  property  of 
the  Espnda  Land  &  Cattle  Company,  Lim- 
ited, and  to  convert  the  same  into  money  for 
distribntion.  From  an  interlocutory  ra-der 
granting  the  application,  defendant  appeals. 
Rerersed. 

Coke,  Tucker  &  Coke,  for  appellant  John 
W.  Wray,  for  appellees. 

STEPHENS,!.  This  appeal  la  from  an 
interlocutOTy  (Mrder  appointing  a  receiver  to 
take  charge  of  and  convert  Into  money,  for 
distribution  among  the  creditors  and  stock- 
holders of  appellant  company,  all  its  assets 
in  the  state  of  Texas,  wliich  Included  the 
entire  assets  except  a  little  office  furniture 
in  the  city  of  London.  The  complaining 
litigants  in  the  court  below  were  John  Bin- 
die,  who  filed  the  original  petition  in  July 
last,  as  the  owner  of  10  shares  of  prefer- 
ence stock  in  said  company;  A  M.  Brltton, 
who  intervened  as  the  owner  of  certain  other 
shares;  and  Walter  Katte,  who  Intervened 
OS  a  lien  creditor.  Of  these,  Brltton  was  the 
moying  and  c<mtrolllng  spirit,  though  Blndle, 
Ills  German  cook,  to  whom  for  a  nominal 
consideration  he  had  assigned  the  10  shares 
of  stock,  preceded  him  one  step  in  the  liti- 
gation, while  Just  behind  him  came  his  broth- 
er-in-law, Katte,  of  New  York.  At  the  hear- 
ing of  the  motion  for  the  appointment  of  the 


receiver  It  was  developed  that  nearly  10 
years  ago  app^ant  company  was  formed, 
under  the  Companies  Acts  of  Great  Britain, 
to  acquire  by  purchase  and  to  <q)erate  the 
cattle  ranch  in  the  Pan  Handle  of  Texas, 
then  belonging  to  the  Es^uela  Land  & 
Cattle  Company  of  Ft  Ww^,  a  Texas  cor- 
pM-ation,  whieh  was  according  done.  The 
Texas  company  being  burdened  with  a  debt 
of  about  $1,000,000,  through  the  efforts  of 
Brltton,  who  was  largely  interested  there- 
in, was  oiabled  to  transfer  to  the  London 
company,  free  of  Incumbrance,  Its  entire 
herd  of  cattle,  consisting  vt  about  85,000 
head,  besides  horses  and  other  personalty, 
and  also  Its  grazing  lands,  subject  to  the  lien 
for  purchase  money  thereon,  consisting  of 
about  400,000  acres.  The  authorized  capital  of 
the  new  company  was  40,000  shares  of  pref- 
erence stock,  of  which  about  26,000  were  ac- 
tually issued,  and  60,000  (Hrdinary  shares,  of 
which  30,000  were  actually  issued;  the  face 
value  of  each  of  the  shares  being  five  pounds. 
There  we^e  afterwards  Issued,  as  a  means 
of  raising  money  'for  the  concei-n,  26,000  pri- 
or-lien debentures,  and  nearly  100,000  income 
debentiu'es.  The  annual  Interest  on  the  lat- 
ter was  payable  only  out  of  the  net  Income, 
and  was  cumulative;  and  the  time  and  man- 
ner of  enforcing  the  collection  of  both  prin- 
cipal and  Interest  were  left  largely  to  the 
discretion  of  a  majc*lty  of  the  debenture- 
holders.  These  securities,  as  well  as  pref- 
erence shares,  were  mostly  hdd  by  Eng- 
lishmen, and .  were  declared  to  be  a  lien, 
in  the  order  named,  on  the  entire  assets, 
subject  to  the  mortgage  on  the  lands.  Katte 
and  wife  owned  three  Income  debentures, 
of  the  face  value  of  £1,000  each,  and  two 
prlor-lIen  debentures  of  the  aggregate  face 
value  of  £60.  It  was  further  made  to  ap- 
pear that  the  London  company  had  substan- 
tially the  same  amount  of  assets,  though  of 
reduced  value,  as  in  the  beginning,  with  the 
debt  evidenced  by  the  debentures  superadd- 
ed; that  no  dividend  had  ever  t>een  paid 
to  stockholders;  that  the  stock,  whether 
preference  or  common,  was  of  little  or  no 
value;  that  the  debentures  had  several  years 
to  run;  that  all  Interest  on  the  prlor-lien 
deboitnres  had  been  paid;  that  by  their 
terms  none  was  payable  on  the  inccHuc  de- 
benttu'es  tcx  want  of  a  net  Income;  that  the 
foreign  company  had  all  the  time  been  under 
the  management  of  a  board  of  directors  at 
London;  and,  although  in  the  beginning  Brlt- 
ton was  made  managing  director  in  America, 
that  he  did  not  long  bolA  that  position,  but 
had  for  several  years  been  unable  to  exert 
any  potential  Infiuence  In  the  management 
of  the  company.  The  order  appointing  the 
receiver  rests  <n  these  conclusions  of  the 
trial  court:  "(1)  I  find  as  a  matter  of  fact 
that  the  defendant  corporation  Is,  and  was 
at  the  institution  of  this  suit,  inscdvent  (2) 
Plaintiff  John  Blndle  and  Interveners  Brltton 
and  Katte  are,  and  were  at  the  Instltntlon 
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of  this  suit,  shareholders  and  owners  in  aaid 
company.  (8)  That  the  Interreuera,  Britton 
and  Katte,  are  and  were  Uoi  creditors  of 
defendant  company.  (This  finding  M  to 
Britton  U  admitted  to  be  a  mistake.]  I 
therefore  decide  tbe  law  to  be  is  favor  of 
plaintiff  and  InterrenetB,  and  tbat  they  are 
entitled  to  have  a  receiver  appointed  of  and 
for  the  defendant,  and  it  ia  accordingly  er^ 
deied." 

While  It  is  not  very  clear  to  lis  that  tbe  fact 
of  insolvency  was  establlstaoil.  wc  are  of  opin- 
ion that  we  would  not  be  warranted  In  dis- 
turbing the  finding  <»  that  issue.  The  qoeH- 
tl<Hi  then  arises,  can  a  stockholder  or  lien 
creditor  of  an  Insolvent  corporation,  wbidi 
la  stUl  a  going  concern,  have  a  receiver  ap- 
pointed to  take  charge  of  the  entire  assets, 
and  cMivert  the  same  into  money  for  genoral 
dlstribotlcm,  on  the  sole  ground  of  \aa(A- 
vency?  While  the  pleadings  of  appellee 
abound  with  allegations  of  unprofitable  man- 
agement on  tbe  part  of  the  great  majority  of 
the  cmnpaay  and  the  board  of  dlrectotB,  wltb- 
oat  any  hcqie  at  a  clknj^  for  the  better,  we 
think  the  case  developed  at  the  hearing  la 
fully  covered  by  tbe  above  qaestloo,  and  was 
so  oonstrued  by  the  district  Judge,  as  from 
his  oondualons  seems  manifest. 

The  answer  to  this  question  involves  a  con- 
structicm  of  article  1481  of  our  Revised  Stat- 
utes, which  provides,  in  substance,  that  any 
Judge  of  a  court  of  eompetoit  Jurisdlctl(Hii 
may  amiolnt  a  receiver  in  case  where  a  cor- 
poration is  Insolvent  Tliis  qu^tl(Hi  has  nev- 
er been  directly  adjudicated  In  this  state,  that 
we  are  aware  of.  Statutes  of  identical  im- 
pOTt  with  ouia  have  been  construed  by  the 
supreme  courts  of  California  and  Indiana, 
but  the  decisions  seem  to  be  directly  In  con- 
flict French  Bank  Case,  53  Col.  553;  First 
Nat  Bank  v.  U.  S.  Encaustic  Tile  Co.,  (Ind. 
Sup.)  4  N.  E.  Rep.  851.  In  the  former  case 
it  is  said:  "There  is,  of  course,  no  such 
thing  as  an  action  brought  distinctively  fbr 
the  appointment  of  a  receiver.  Sudi  an  ap- 
pointmoit,  when  made,  is  ancillary  to,  or  in 
nid  of,  the  action  brought"  It  was  there 
held  that  the  statute  providing  for  the  ap- 
pointmeiit  of  a  receiver  where  a  corporation 
becomes  Insolvent  in  the  absence  of  more 
explicit  legislation,  did  not  "confer  upon  a 
private  person,  either  as  stockholder  or  cred- 
itor, the  right  to  maintain  an  action  to  dis- 
solve a  corporation  upon  the  ground  that  it 
was  insolvent  or  to  obtain  Mief  by  seizing 
Its  property  out  of  the  hands  of  Its  consti- 
tuted niamigeiuent,  and  placing  It  In  the 
hands  of  a  receiver."  In  the  latter  cose  the 
opposite  conclusion  seems  to  have  been  reach- 
ed. We  can  discover  no  difference  In  the 
statutes,  except  that  that  of  California  lim- 
its the  power  of  appointment  to  Uie  court  (or 
judge  thereof)  in  which  on  action  is  pending, 
while  the  Indiana  statute  provides  generally 
that  the  receiver  may  be  appointed  by  the 
court,  or  the  Judge  thereof  in  vacation.  Con 
provides  for  the  appointment  by  any  Judge 


Hi  a  court  of  competent  Jurisdicttan.  We 
deem  this  difference  unimportant,  and  are  o( 
opinion  that  the  better  reason  is  with  the 
Calif  omla  decislMi.  Mr.  Spelling,  In  Ills  work 
on  Private  C<Hporationa,  (volmne  2.  |  851.) 
cites  a  case  from  Colorado  as  being  in  line 
with  tbe  California  case,  but  it  is  not  at- 
oessible  to  us.  We  see  nothing  in  our  stat- 
ute to  Indicate  that  the  legislature  intoided 
thereby  to  so  change  the  wh(de  scope  of  i«> 
oeiverships  as  to  craivert  a  merely  anxiliaiy 
proceeding  into  a  primary  object  oi  Utletitat 
The  seventeenth  section  of  this  very  act  of 
1887  expressly  provides  that  a  stockholder 
may  have  his  action  against  the  oompanr, 
and  may  have  a  reodrer  appointed  as  in  in>. 
dlnary  cases.  Why  this  qualifying  provision, 
"aa  In  ordhiary  casea,"  if  Insoiveocy  be  nf- 
fldent  in  any  case?  According  to  our  ooo- 
structkm,  onleaB  a  stockholder  or  creditor 
who  seeks  to  place  in  the  hands  of  a  recelTer, 
for  sale  and  distribution,  the  assets  of  an  ia- 
sotvent  corporation  which  is  still  prosecutiBK 
Its  charter  purposes,  can  show  that  his  inter- 
est as  audi  stockholder  or  creditor  reqnirM 
tbe  appointment  to  be  made,  the  appUcatico 
should  be  denied.  There  is  no  statute  in  tliis 
state  which  empowers  a  stockholder  or  cred- 
itor to  bring  a  suit  to  wind  up  an  fanolTeiit 
g(^g  corporation.  No  such  case  is  provided 
for  in  chapter  6,  Rev.  8t,  on  the  subject  ot 
the  diasoiution  of  private  corporations.  It 
has  been  decided  slDce  this  statute  was  to- 
acted  tbat  InaoIveBcy  does  not  work  a  diao- 
lutlon.  Bank  t.  Sadiaeben.  67  Ttex.  421.  3  S. 
W.  Bi^  733.  To  appoint  a  receiver  bo  m-11 
all  the  assets  of  such  corpocatioa  and  dis- 
tribute the  proceeds  of  sale  among  creditors 
and  stockholders  Is  to  do  Indireetly  what  tlie 
law  has  not  authorized  to  be  done  directly 
It  can  only  be  lawfully  done  where  the  t» 
terests  of  creditors  or  shareholders  of  rlpbt 
require  It  to  be  done,  according  to  weli-estab- 
Ilshed  principles.  So  far  as  appellees  songht 
relief  as  sharehcdders,  they  made  the  nsaal 
case  only  of  a  very  small  minority  endeaTo^ 
Ing  through  tbe  court  to  control  the  action  of 
the  majority  pertaining  to  matters  within  tlM 
scope  of  the  charter  powers.  That  the  af- 
fairs of  a  private  corporation  are  liable  to  tie 
managt>d  by  the  majority  against  the  wishes 
and  even  the  interests  of  the  minority  is 
one  of  the  ordinary  risks  of  such  T<-uturi.«, 
which  must  be  held  to  have  been  within  the 
contemplation  of  edch  Incorporator  or  liis  as- 
signs. In  the  absence  of  legislative  enact- 
ment to  that  effect  the  courts  should  not  un- 
dertake to  administer  corixtrate  estates,  but 
leave  them  in  the  hands  of  a  majority  of  tb« 
owners,  so  long  as  they  proceed  lawfully  un- 
der Ihe  charter,  though  foreigners  tber  be> 
who  have  discarded  their  sole  American  di- 
rector. 

As  credltOT,  appellee  Katte  presoited  t 
very  little,  if  any,  stronger  case.  Of  thv  prinr- 
lien  debentures,  which  were  a  first  lien  os 
the  personal  estate,  he  owned  £G0  only.  Df- 
bentures  of  this  class  were  not  due,  and  wen 
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amply  secnred,  with  all  Interest  paid  ap.  If 
ttey  were  threatened  with  loss  or  impair- 
ment, it  was  certainly  very  remote.  The  in- 
come debentures  did  not  place  the  holder  in 
m.  materially  better  position  than  did  prefer- 
ential stock,  to  which  they  bore  a  striking 
■imUarlty.  The  Interest  was  payable  only 
oat  of  net  proflta,  and  the  collection  of  the 
principal,  as  w^  as  interest,  was  largdy,  it 
Bot  entlrply,  dependent  on  the  will  of  the  ma- 
jority of  the  holders,  and  hence  was  not 
pajrable  when  the  proceeding  below  was  had. 
ProTlsloD  was  made  for  debentore-lxdders  to 
assemble  and  act  very  lilce  shareholders. 
The  number  of  these  debentnres  held  by  Kat- 
te  was  small,  compared  with  the  whole  num- 
ber outstanding.  By  their  terms,  as  already 
seen,  a  condition  was  imposed  upon  the  hold- 
er of  being  goremed  by  the  will  of  a  ma- 
jority, which  made  his  attitude  similar  to 
that  of  a  minority  stockholder  seeking  re- 
dress ag.alnst  the  lawfnl  action  of  the  ma- 
jority. He  accepted  them  cum  onere,  and 
cannot  invoke  the  aid  of  the  conrts  to  give 
bim  a  better  class  of  paper  than  he  bargataied 
for. 

Viewing  the  whole  ease  as  an  equitable 
proceeding  for  the  appointment  of  a  receiv- 
er, it  seems  to  US  that  it  was  not  snfllciattly 
strong  to  iniuce  a  court  of  equity  to  subject 
to  a  speedy  sale,  as  pmyed,  this  vast  prop- 
erty, in  a  time  of  great  flnancini  stress,  at  the 
Instance  of  a  few  persons  resident  here,  and 
owning  comparatively  small  interests  there- 
in, to  the  great  detriment,  probably,  of  the 
bulk  of  the  owners  and  security-holders 
across  tiie  seas.  Unless  the  statute  provid- 
ing for  the  appointment  of  a  receiver  en- 
abled appellees  to  sue  where  they  would  oth- 
erwise have  had  no  cause  of  action,  the  ap- 
pointment should  have  been  denied.  As  al- 
ready seen,  we  cannot  give  the  statute  such 
a  constrcction.  Until  a  plaintiff  has  a  cause 
of  action  of  some  sort,  until  be  can  show 
btniiic-tf  entitled  to  recover  something,  he  la 
not  In  an  attitude  to  appropriate  any  of  the 
merely  ancillary  remedies  of  the  courts.  He 
miiRt  sliow  a  violated  or  Imperiled  right, 
eltlipr  legal  or  equitable,  before  he  Is  en- 
titled to  a  remedy.  It  follows,,  therefore, 
that  the  order  appointing  a  receiver  In  this 
caxe  must  be  reversed,  and  the  receivership 
vacated. 


WHTCKT.ER  V.  ORAT  et  tl. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 

isea) 

IXJUXCTtOX  AOAIirST  JcnOMBNT— DlSSOLDTIOir. 

WHipre,  in  an  action  by  a  judgment  debt- 
or agninat  hia  crpditor  and  the  officers  of  the 
coniiry  court  to  reKtrain  the  collection  of  the 
judirmerit,  plaintiff's  gronnd  for  injunction  rests 
primarily    on    an    Indebtedneaa    exceeding    the 


judgment,  alleged  to  be  due  him  from  the  judg- 
ment creditor,  ttoA  the  aoBwer  apecificaily  de- 
nies the  existence  of  audi  indebtedness,  and  in- 
telligently avers  facts  excluding  the  poasibility 
thereof,  it  is  not  error  to  dissolve  the  injunctioa 
and  dismiss  the  action. 

Appeal  from  district  court,  Wilbargo-  ooun- 
ty;  G.  A.  Brown,  Jtidge. 

Action  by  W.  A.  Wheder  against  T.  R. 
Oray  and  the  officers  of  the  county  court  of 
WUbarger  county  to  mjoln  the  collection  of 
a  Judgment  From  a  Judgment  dissolving 
the  injunction  and  dlBmiasIng  the  suit,  plain- 
tiff appeolfl.     AiBrmed. 

€L  W.  Walters,  A>r  appellant 

TARIiTON,  O.  J.  This  Is  a  proceeding  in 
Injunction,  in  which  W.  A.  Wheder,  appel- 
lant, sought  to  restrain  T.  &.  Oray  and  the 
officers  of  the  county  court  of  Wilbarger 
county  from  the  collection  of  a  judgment  for 
$88.06.  This  judgment  Gray  had  recovered 
from  Wheeler  In  a  justice's  court,  and  again, 
on  appeal,  in  the  county  court  This  appeal 
Is  from  the  judgment  of  the  district  court 
dissolving  the  Injunction  and  dismissing  the 
suit  Appelant  In  his  brief  refers  to  three 
assignments  of  error.  As  he  sets  out  how- 
ever, but  one  'of  these,  (the  fint.)  we  Ignore 
the  remaining  two.  Chappel  v.  Railway  Oo., 
75  Tex.  82,  12  S.  W.  Rep.  977.  Tiie  assign- 
ment set  out  is  to  the  effect  that  "the  court 
erred  in  dissolving  the  Injunction  on  the  mo- 
tion of  the  defendant  because  the  answer  of 
defendant  was  insufficient  to  repel  and  over- 
come the  allegations  In  the  petition."  We 
overrule  this  assignment  The  plaintiff's 
ground  for  injunction  rests  IM-Imarily  upon 
an  indebtedness  of  $9(M.  alleged  to  be  due 
him  by  the  defendant  The  answer  specif- 
ically denied  the  existence  of  such  an  in-, 
debtedness.  and  Intelligently  averred  facts 
excluding  the  possibility  thereot  Indeed, 
the  petition  of  plaintiff  was,  we  think,  sub- 
ject to  the  general  demurrer  with  which  the 
defendant  assailed  It  The  alleged  Indebted- 
ness grew  out  of  a  partnership  for  the  buy- 
ing and  selling  of  meat  existing  from  Decem- 
ber, 1890,  to  February  17,  1891,  between  the 
plaintiff  and  defendant  The  inference  from 
the  averments  of  the  petition  Is  quite  strong 
that  an  the  partnership  transactions,  includ- 
ing those  giving  rise  to  the  Indebtedness 
claimed,  were  fully  settled  between  the  par- 
ties about  February  17,  1891;  that  Gray,  in 
settlement  of  these  transactions,  executed 
his  note  to  Wheeler  for  $51.15;  and  that  this 
note  was  itself  litigated  as  an  offset  by 
Wheeler  In  the  suit  which  resulted  In  the 
Judgment  sought  to  be  enjoined.  The  peti- 
tion for  injunction  does  not  seem  to  meet  the 
requirements  of  article  2876,  Rev.  St,  that  it 
shall  contain  "a  plain  and  Intelligible  state- 
ment of  the  grounds  for  sach  relief."  The 
Judgment  Is  affirmed. 
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LAZARUS  T.  BAERBTT  et  al. 

(Coort  of  CItU  Appeals  of  Texas.    Nor.  1, 

189a) 

JCSOUBNT  BT  DbFADLT  —  CITATION  —  DECREE  Ot 
PaRTITIOX— WheS  SaPPORTED  BT  Pleasisq. 

1.  Sayles'  Ciril  St  art  1220,  requires,  in 
order  to  effect  serrice  of  citation,  that,  to  a 
dafendant  residing  witliont  the  coanty  in  which 
the  suit  is  pending,  the  officer  shall  deliver  the 
"certified"  wfw  ot  the  petition  accompanying 
the  citation.  IBM,  that  where  the  officer  serr- 
ing  citation  on  a  defendant  who  was  temiiorari- 
1y  residing  without  the  connty  in  which  action 
was  brought  deliTered  to  snch  defendant  only 
an  uncertified  copy  of  the  petition,  and  no  copy 
of  a  supplemental  i>etition  which  had  been  filed, 
it  was  error  to  render  judgment  against  him  by 
default 

2.  A  decree  awarding  a  partition  of  lot  15, 
in  blocic  14,  in  a  certain  town,  is  not  supported 
by  a  petition  which  seelcs  partition  of  lot  5,  of 
block  14,  in  snch  town. 

Error  from  district  court,  Clajr  county; 
Geot:ge  £.  Miller,  Judge. 

Action  of  partition  by  L.  O.  Barrett  and 
others  against  Sam  Lasama  and  others. 
Tliere  waa  a  decree  for  plaintiffs,  and  de- 
fendant LazaroB  brings  error.     Reveised. 

R.  D.  Welbom  and  Head  &  Dillard,  for 
plaintiff  in  error. 

TARI/rON,  0.  J.  This  is  a  salt  for  parti- 
tion. In  which  Judgment  by  default  was 
rendered  against  Sam  Lazarus,  plaintiff  in 
error,  as  one  of  the  defendants  In  the  action. 
The  original  petition,  filed  August  27,  1889, 
alleged  the  resident  of  the  defendant  Laz- 
arus to  be  in  Grayson  county.  Afterwards, 
on  March  1,  1890,  no  citation  harlng  issued 
on  the  original  petiti<Mi,  plaintiffs  filed  a  pa- 
per styled  "First  Supplemental  Petition," 
■averring  "that  the  defendant  Sam  Lazarus, 
who  lives  in  Grayson  county,  Is  temporarily 
in  Tarrant  coanty,  Texas,"  and  praying  for 
citation  to  the  latter  county.  Tbereupon,  on 
March  8,  1890,  citation  was  issued  to  Tarrant 
county,  requiring  the  defendant  to  answer 
the  petition  filed  August  27,  1890,  but  ig- 
noring the  supplemental  petition,  of  which 
the  defendant  had  no  notice.  The  dtatioa 
thus  Issued  was  accompanied  with  a  copy 
(not  certified,  however)  of  the  original  peti- 
tion. This  process  was  served  by  the  sheriff 
of  Tarrant  coanty,  as  indicated  by  the  fol- 
lowing return:   "Came  to  hand  this  the  12tb 

day  of  March,  A.  D.  1890,  at  o'clock 

M.,  and  executed  the  12tli  day  of  March,  A. 
D.  1890,  by  delivering  to  Sam  Lazarus,  the 
within  named  defendant,  in  person,  a  true 
copy  of  this  writ,  together  with  the  accom- 
panying copy  of  plaintiffs'  petition."  We  do 
not  think  such  service  sufficient  to  authorize 
the  Judgment  by  default  Our  statute,  (arti- 
cle 1220,  Sayles'  Civil  St.,)  unlike  the  provi- 
sion (Posch.  Dig.  art  1433)  which  preceded 
it,  and  for  which  it  was  substituted,  requires, 
in  order  to  effect  service,  that,  to  a  defend- 
ant residing  without  the  county  in  which  the 
■nit  Is  pending,  the  officer  shall  deliver  the 


certified  copy  of  the  petition  accompanying 
the  citation.  While  it  is  not  necessary  that 
the  copy  ot  the  petition  shall  be  anthoiti- 
cated  by  the  seal  of  the  court,  we  yet  think 
that  It  must  be  attested  by  the  certificate 
of  the  odcer  who  Issues  it;  and  this,  in  or- 
der that  the  absoit  defendant  may  know 
with  certainty  the  character  of  the  complaint 
against  him.  That  which  purports  to  be  a 
mere  copy,  possibly  or  probably  made  \st 
any  person,  however  Irresponsible^  would  not 
answer  the  purpose  stated.  Requirements 
with  reference  to  the  service  oC  dtations 
Justifying  default  Judgments  are  not  snp- 
plied  by  iiit«Mlinent  Railway  v.  Popr, 
1  White  &  W.  OivU  On.  Ct  A«p.  |  21S: 
Durham  v.  Betterton,  79  Tex.  223,  14  S.  W. 
Rep.  1060;  Graves  v.  Drane.  66  Tex.  638. 
1  &  W.  Rep.  905;  Crawford  v.  WUcox,  68 
Tex,  109,  saw.  Rep.  695. 

In  this  case  the  petition  seeks  a  partition 
of,  lot  5,  in  block  14,  in  the  town  of  Hen- 
rietta, The  decree  awards  a  portiticm  of  lot 
15,  in  Mock  14.  The  pleading  does  not  Bap- 
port  the  decree,  which  Is  according  ei^ 
roneous.  Throckmorton  v.  Davenport,  5j 
Tex.  286;  Burnett  v.  Harrington,  58  Tex. 
363.  We  abstain  from  considering  other 
questions  presented,  as  a  recurrence  of  them 
may  be  easily  avoided  on  anofho'  trial  For 
the  errors  pointed  out,  the  Judgment  U  re- 
versed, and  the  cause  is  remanded. 

HEAD,  J.,  disqualified,  and  not  sitting. 


WILLIS  et  al.  v.  ROBINSON  et  aL 

(Conrt  of  Qvll  Appeals  of  Texas.    Not.  1, 

1893.) 

Partition  — Rights  of  Crbditobs  of  TnAsrr  iv 

COMMOH. 

Tenants  in  common,  in  ■nrreying  tod 
platting  their  land  for  a  town,  bj  mistalce  in- 
cluded land  adjoining  theirs,  and  omitted  from 
the  plat  a  portion  of  theirs.  They  afterwardi 
partitioned  the  land  among  themselves  by  lots, 
and  certain  creditors  of  one  of  them  (B.)  par- 
chased  his  lots  at  sheriff's  sale.  Some  of  these 
were  on  the  land  not  owned  by  such  tenants, 
and  the  title  failed.  Held,  that  snch  creditor 
were  not  entitled,  in  partition,  to  hsTS  set 
Rpart  to  them  the  interest  of  B.  in  that  ptrt 
of  the  land  of  such  tenants  which  was  omitted 
from  the  plat,  to  compensate  them  for  their 
loss  on  account  of  such  failure  ot  titie. 

Appeal  from  district  court,  Wilbarger  coun- 
ty;   G.  A.  Brown,  Judge. 

Action  of  partition  by  P.  J.  Willis  ft  Bro. 
and  another  against  T.  Windsor  Robinscm 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiffs  Willis  &  Bro.  appeoL  Af- 
firmed. 

Frank  P.  McOhee,  for  appellants.  Ste- 
phens &  Huff,  for  appellees. 

Conclusions  of  Fact  and  Law. 

HEAD,  J.  The  findings  of  fact  filed  by  tlie 
court  below  do  not  connect  the  appellants, 
Willis  &  Bro.,  with  the  land  in  controvergy, 
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In  any  maimer  whatever.  From  the  substi- 
tuted statement  of  facts,  however,  we  nnder- 
stnnd  that  G.  M..  Byara  at  one  time  owned 
Aa  undivided  <me-twelfth  interest  in  the  soatb 
half  of  section  18  and  the  north  half  of  sec- 
tion 64  of  the  Houston  &  Texas  Central  Rail- 
road surveys  In  Williarger  county;  that  the 
several  tenants  owning  this  land  undertook 
to  lay  It  Qtt  into  lots  and  blocks  for  the  pur- 
pose of  building  a  town  thereon,  but,  by  mis- 
take as  to  the  correct  location  of  their  east 
line,  a  portion  of  tliis  town  was  surveyed  too 
far  east,  upon  land  they  did  not  own,  and  a 
corresponding  amount  of  their  own  land,  be- 
ing a  strip  366  vnras  wide,  was  left  undi- 
vided; that  after  this  town  was  so  surveyed 
futd  platted  the  cotenants  p.irtitloned  it  by 
conveying  to  each  one  his  Interest  in  lots  by 
tiunibers,  as  shown  by  this  plat  After  this 
I>artitIon,  Willis  &  Bro.  levied  an  execution 
ui>on  the  lots  so  conveyed  to  Byars  in  sev- 
eralty, and  at  the  sale  thereunder  became 
the  purcliasers  thereof.  A  part  of  the  lots 
so  purchased  were  in  tliat  part  of  the  town 
located  east  of  the  correct  line  of  said  sec- 
tions, and,  their  title  thereto  having,  there- 
fore, failed,  appellants  ask  In  this  suit  to  l>e 
recompensed  for  such  loss  by  having  set 
apart  to  them  the  Interest  of  Byars  in  the 
366-vara  strip  left  undivided  as  aforesaid. 

We  believe  appellants  are  not  entitled  ^to 
this  relief.  If  it  be  conceded  that,  by  their 
purchase  at  the  execution  sale,  they  acquired 
Byars'  right  to  the  covenants  of  warranty  in 
this  chain  of  title,  (Flanlken  v.  Neal,  67  Tex. 
029,  4  a  W.  Rep.  212,)  including  his  right 
to  caU  niKon  his  cotenants  toe  compensation, 
or,  in  a  proper  case,  for  a  repartition,  this 
win  not  give  them  his  Interest  in  other  land, 
not  included  In  the  division,  (Arnold  v.  Gau- 
ble,  49  Tex.  527.)  Where  the  titie  of  one  of 
the  tenants  fails  to  all  or  a  part  of  the  land 
set  aside  to  him  in  partition,  he  has  the 
right.  In  this  state,  to  look  to  his  cotenants 
to  compensate  him;  but  this  does  not  mean 
compensation  for  the  entire  loss,  but  only 
their  proportionate  part  thereof.  Grlgsby  t. 
Peak,  68  Tex.  235,  4  S.  W.  Rep.  474.  Some- 
times this  compensation  Is  sought  and  ob- 
tained by  a  repartition,  but  in  such  cases  the 
tenant  whose  title  failed  does  not  get  the  full 
numba*  of  acres  he  lost,  but  only  his  propor- 
tionate share  of  the  remainder,  after  deduct- 
ing this  loss  from  the  whole.  Grlgsby  v. 
Peak,  supra.  So,  in  this  case,  if  Byars  nad 
remained  the  owner,  when  it  was  ascertained 
tliut  he  had  lost  a  part  of  the  land  set  aside 
to  him,  other  rights  not  intervening,  he  might 
liave  demanded  of  his  cotenants  a  repartition 
of  that  part  of  the  tovra,  the  title  to  which 
was  good,  and  in  such  partition  there  would 
tiave  been  given  him  his  proportionate  sliare 
thereof;  but  he  would  also  have  tx^en  re- 
quired to  bear  his  proportionate  share  of  the 
lOMs,  or  he  might,  if  he  preferred,  have  de- 
nuinded  of  his  cotenants  money  compeusa- 
t'on,  to  be  governed,  however,  by  the  same 
prioclples  as  the  repartition.    But  we  know 


of  no  principle  by  which  he  could  have  de- 
manded compensation  out  of  other  lands  bis 
cotenants  may  have  owned.  The  difficulties 
that  would  necesgarily  attend  such  an  adjust- 
ment would  l>e  sufficient  reason  for  Its  re- 
jection. Now,  It  is  only  contended  that  Wil- 
lis &  Bro.,  by  their  purchase,  acquired  the 
interest  of  Byars  In  the  specific  lots  described 
In  their  deed,  and  his  right  to  recover  upon 
the  implied  covenant  of  warranty  by  reason 
of  the  partition;  and,  of  coiuse,  their  right 
under  this  covenant  could  not  be  greater  than 
his  would  have  been,  liad  he  not  sold.  We 
know  it  may  be  contended  that  Byars  still 
had  an  interest  with  hie  cotenants  In  the 
land  that  was  not  included  in  the  first  par- 
tition, and  if  he  were  the  acting  party  this 
might  also  be  included  in  the  repartition.  If 
the  status  of  all  the  parties  had  remained 
the  same,  It  may  be  that,  undo:  our  liberal 
practice,  this  could  have  been  done,  but  By- 
ars did  not  acquire  his  interest  in  this  oth» 
land  by  reason  >  of  the  Implied  covenant  in 
the  first  partition,  Iwt  he  owned  it  outside 
and  independent  thereof;  and  appellants,  by 
their  piurchase  at  the  execution  sale,  at  most, 
only  acquired  his  interest  in  the  specific  land 
sold,  and  his  right  of  action  upon  that  cov- 
enant, aud  did  not  acquire  the  title  he  had  in 
other  land  by  reason  of  other  facts,  even 
though  there  be  nothing  to  {vevent  him  hav- 
ing It  partitioned  in  that  suit,  had  he  so  de- 
sired. We  conclude  that  the  Judgment  of 
the  court  below  should  be  affirmed,  as  against 
the  appellants,  P.  J.  Willis  &  Bro.,  and  It  Is 
so  ordered. 


WILBARGER  COUNTY  v.  ROBINSON  «t  aL 

(Comrt  of  CItU  Appeals  of  Texas.    Nov.  1, 
189a) 

ViNDOB  xsv  Pdhchasek —Rights  or  Pi7»cbaseb 
— Failcre  o»  Title. 
Defendants,  in  platting  their  land  for  a 
town  site,  by  mistake  left  ont  a  part,  and  in- 
cluded land  belonging  to  others.  They  after- 
wards conveyed  certain  lots  of  the  proposed 
town  site  to  plaintiff  by  warranty  deed,  some 
of  which  were  on  the  land  included  by  mis- 
take. Held  that,  on  failure  of  title  to  such  lots, 
plaintiff  WEB  not  entitled  to  have  other  land  of 
defendants  set  aside  to  it,  but  should  look  to 
the  covenant  of  warranty  for  mon^  compen- 
sation. 

Appeal  from  district  court,  Wilbarger  coun- 
ty;   G.  A.  Brown,  Judge. 

Action  by  the  county  of  Wilbarger  against 
T.  W.  Robinson  and  others  to  compel  defsid- 
ants  to  convey  plaintlfr  land  In  place  of  land 
already  conveyed  by  defendants,  whose  title 
had  foiled.  Tha%  was  Judgment  for  defend- 
ants, and  plalntitF  appeals.     Affirmed. 

R.  P.  Elliott  and  E.  P.  Bailey,  for  appel- 
lant R.  T.  Sltterly  and  Stephens  &  HufT. 
for  appellees. 

Condusions  of  Fact  and  Law. 

HEAD,  J.  T.  Windsor  Robinson  and  otb- 
ers,  being  the  owners  of  the  soutit  half  of 


Digitized  by 


Google 


SOUTBIWSSTKaN  BEFOJ£I£B»y<U.  23. 


(Te 


seetdoa  18  and  t]i»  nortb  half  of  aacttnn  64t 
of  block  12,.  of  tbe  Hioastoii  St  Texas  Geatral. 
Bailroad.  GompaiiT's  Borreys  in  Wilbarger' 
county,  undertaok.  to  dlvlds'  M)  itala  lots, 
bloeka,  and  streeta  snitablB'  tor  a  ts^m  ttasre- 
on,  but  made  a  mlstate  aa  Do  tbe  looatlon- 
ot  their  eaat  Una,,  and.  amrreyed  a.  porttoa 
of  tbeir  tnwB  on  tita  land  of  tti^ir  neijiiaboiw 
on  the  eaat,  and  left  an;  etpml  amouDt  o0 
their  owa  undiTiiled:  oni  tiis.  west.  This  was 
a  strip  3(i6  Taias  wide.  After  tbisv  and  be- 
fore tlie  mlBtoike  was  disceiv«red,  Robinson' 
and  Ills  assodates  esaecnted'  t3»-  Ji.  Doan,  as 
conatjr  Jsdge  of  WUbocger  cotmty,  meir  bond* 
fbr  title,  Tkf  which  they  agreed  to  oonvejr 
to  him  and!  to  liis  aucceasors  lu  oAcs,  ftn:  tile- 
UBc  ot  iaitd  coontj',  130  vt  Vh»  lots,  Iwlng- 
two  front  andi  tw»  irear  Ib(s,  ih  eadi  ot  tbe 
erat-nombeped  blacks  of  soitf  town  laid  ofT 
as:  aforesaid,  so  sooa  aa  piitenti  stHiuta)  be  ob- 
tained from'  the-  s«at»  Ifljesefbr:  IHieFeaAer, 
the  patent  to  the  land  having'  been  obtained, 
bnt  tbe  mlsta&e'  ita>  tbe  loeatioB  of  tbe  line 
not  yet  diseorered,  Robibaen  and;  his  asso^ 
dateS)  in/  eompllance-  with  tbeir  anid  bond, 
executed'  their  dieed,  the  merterial'  part  of 
whidi  is  as  foIIawK-  "Hhve  granted,  bar- 
gained, sold,  and?  cen^eye^  dbnated  and 
transferred  and  set  aporl^  and  by  these  pres- 
ents do  bargain,  sefi,  donaitie,  tt-ansfisr,  set 
apart,  untO'  J.  Dban,  owuity  Judge-  of  Wil- 
barger county,  Texas',  and  his-  saceesaors  in 
office;  f6r  the  use  and  benefit  of  sal*  county, 
aH  of  our  right,  title;  asnt  interest  In  and  to 
bibck  4t  for  eourthouse;  blodi  51",  Cor  a  Jail. 
Also,  In  and  to  the  following  described  lots 
and  parcels  of  lancT,  being  situated  in  the 
town  of  Vernon,  in  said  county,  as  follows, 
to  wit:  Two-  front  and  twa  reof  lots.  In  ev- 
ery even-numbered  block,  as  la  shown  by  the 
town  plat  of  said  town-  now 'on  record  in  the 
conty  deck's  office  of  said  county,  to  which 
reference  Is  hereby  made  for  a  more  particu- 
lar descrlgtioa,  as  foUawa.."  Then,  follows  a 
descriptim  of  the  IatB<  cowi^ed  by  unmbenit 
making  130  In  aH,  and  eonciind^  with-  t%e 
covenant  of  general  wantanty  of  title.  The 
cootidointiwi  of  this  title-  bond  ami  deed'  wa» 
a  pn^MsitloD  made- 1»  ttia  vwte£a>  of  the  comr 
ty  for  the  location,  of  the  county  seat  at  the 
town  survey  as  aforeaaid,  which  had  been 
done  at  an  election  held  between  the  data- 
of  the  proposition  adki  IxHidi  for  title.  A.  part 
of  the  lots  conveyed,  to  appelUuit  were  in 
that  part  of  the  towa  laid,  off  east  of  the 
laud  owned  by  BoiMnsoa  and  hiS'  aasocisties',. 
and,  its  tlUe  thereto  halving-,  therefore^  fail- 
ed. It  sedia  la  tldS'  ease  ts  lubve  coupeusaj- 
tion  out  of  tbe  3tt6-viaBa  strip-  tbat  was  left 
undivided  ao  above  set  forth. 

We  think  It  plain,  from  an  inspection  of 
this  deed  and  bond  for  title,  tliat  the  land 
Intended  to  be  conveyed  thereby  Is  correct- 
ly described  therein,  and  it  Is  therefore  an 
ordinary  ease  o<  a  gr.anbar  saa.veyinK  land  to 
which,  he  has  no  title.  In  such  case  the 
grantee  most  look  to  bis  covenant  of  war- 


ranty for  money  oomiiensatlon,  and  cannot 
luBT-e  oOuse  land/  of  his  waxrantnr  mt  aside 
t»  him.  Arnold  ▼.  GaiAle^  4S  Tbk.  527; 
ICoenlghelm  v.  MObb,  67  Tex.  113,  2  &  W. 
Rep,  81;  Willis  r.  RoUnaon,.  28-  &  W.  Rep. 
8^,.  (this  day  dedded  by  va.)  The  jBdsmtM 
of  the  court  bdow  Is  aiBrmed. 


WESTBRN  ITNION  TBIi.  CO.  t.  HOW8- 

WHIGHT. 

(Court  of  Cfvfl  Appeals  of  Texas.    Nor.  1, 

1893.) 

TELEOBAPH  CoMniTIBS— Pln-DKB  TO  Dblitu 

Jtiiaeii»B>— QuBSTiox  fob  JRdbt. 
Is  an  action  against  a  tBdesrapk  com- 
pany for  failare  to  promptly  deliver  a.  mil— tf 
annoancing  the  serious  illness  of  plaJntifTs  fa- 
ther, plaintiff  testified  that  if  it  had.  been  deliv- 
ered promptly  he  could  have  reached  his  f»- 
tlier  iu'  time  tt>  see  Mm  alive,  assomiiis  tliat  a 
certain  train  waa  running  between  certaio 
points  on  a  connecting  railroad.  On  cross-eir 
amination  he  stated  that  he  did'  not  hnov 
wfaether  such  tialn  was  running  or  aot.  Tlie 
evidence  of  tbe  train  dispatcher,  offered  br  ds- 
fendant,  showed  that  the  first  train  carrying 
passengers  between  such  points,  which  plaintiff' 
could  have  taken,  arrived  at  the  point  nearest 
bis  father's  home  after  the  latfisr's  daatlL  BM, 
tliat  it  was  error  to  submit  to  the  jnir  tite  iuiisn 
as  to  whether  or  not  ploiatifE  would  iure  !>•■• 
able  to  reach  Ills  father  before  he  died. 

Appeal  from  district  court,  WUbarger  co«i- 
ty;  &.  A.  Brown,  Judge. 

Action  by  A.  G.  Houawiicrht  a«BiBst  the 
Western  Union  Telegraph  Gompony  to  re- 
cover damnvea  for  ftiilnre  to  pvomptly  deliver 
a  telegraph,  message.  From  a  Judsment  or 
tered  on  the  verdict  of  a  Jury  In  fKT«  rf 
plaintiff,  defendant  appeals.     Revenedi. 

Stanley,  Spoonta  ft  Meek,  fbr  appellant. 
Stephens  &  Huff,  for  appellbe. 

HEAD,  J.  This  suit  was  instituted  by  ap- 
pellee to  recover  of  appellant  damage  allegeil 
to  have  been  caused  by  its  negligence  In  fall- 
ing to  promptly  deliver  a  telegraphic  message 
annonndng  the  serious  IHness  of  his  fiithec 
The  message  was  started  on  October  23. 
1889,  at  10:20  A.  M.,  at  WyUe,  Tex.,  but  was 
not  delivered  to  appellee  at  Vernon  until  0<^ 
tober  25th,  at  5  A.  M.  Appellee's  f&tber  died 
at  Wylle,  Octot)er  24th,  at  4  P.  IT.  Appel- 
lee, on  direct  examination,  testiSed'  in  gen- 
eral terms  that,  had  the  mesaige  been 
promptly  delivered  on  the  23d,  he  could  and 
would  have  reached  Wylle  in  time  to  liave 
seen  his  father  alive,  basing  this  upon  the  as- 
sumption  that  a  train  known  as  the  "BobtnU" 
was  at  Uiat  time  running  betrween  'Wichita 
FlilIS  and  Ft  Worth,  whldJ  readied  the  lat- 
ter place  In  the  forenoon;  but  on  cross-ei- 
amimition  he  said':  "I  think  the  bobtail  w«» 
running  at  that  time  between  Wichita  Palls 
and  Ft.  Worth.  About  tliat  time  cfrcnlare 
were  being  thrown  around  the  street  to  tbe 
effect  that  it  would  be  put  on;  I  do  not 
know  whetfier  that  bobtmll  was  nnrntar  ca 
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October  23d;  24di,  or  2fitta,  or  not  It  It  was 
not,  I  oould  not  huve  arrlvod  In  WyUe.  untU 
^evoL  o'doek  P.  M.  on  tbe  night  of  the  day 
an  wtalota  mjr  fiitlier  died  at  four  P:  M.,  md 
I  wofold  therefore  not  hare  been  aUe  to  aea: 
bim  alive,  but  I  would  have  been  tiiere  in 
time  tn  haete  been  present  at  hia  bnriaL  I, 
of  oomse,  aattwei  more  from  not  lieing  able 
ta  see.  him  before  he  died  tium  I  did  from 
not  being  able  to  atteaid  bia  foneml."  Jkp- 
pellant,  in  reply  to  thia,  introduced  the  train 
dispatcher,  trho.  exlilblted  tiie  train  sheets- 
for  thoae  dti7S,  and  testified  that  the  only 
train  besides  tiie  regular  pasaengear  that  car- 
ried pncFTigecB  between  Wichita  ffalla:  and 
Ft.  Worth  waa  a  local  freight;  wUch  left 
tbe  fiRmier  plajce  at  5  A.  M.,  and'  arrived 
at  tbe  latter  at  8:45  P.  M.  of  tbe  same 
day.  In  tfala  state  of  the  evidence  die  court 
Botnnltted  to  the  jury  the  issue  as  to  whether 
or  mrt  app^ee  would  have  been  abl»  to 
reacb  hia  father  befboe  his  deatli,  and  in  thi» 
we  think  there  was  error.  We  see  no  con- 
flict In  the  evidence  as  to  the  mnnlng-of  these 
trains.  It  is  conceded  that  appellee  could 
not  have  readied  his  father  by  the  regular 
I)assenger  train  until  11  P.  M.  of  the  day 
bia  ftUfier  died  at  4  P.  M..  and  by  tlier  only 
other  train  that  carried  passengers  he  could 
not  even  have  gotten  to  Ft.  Worth  until  near- 
ly two  hours  after  the  death  of  his  father 
at  Wylle,  still  flirther  on.  K  has  been  often 
hrid.  reversible  error  fioc  the  court,  to.  chaige 
tbe  Jury  ap<8i  an  isme  not  fairly  raised  by^ 
the  evidence.  Railway  r.  Gilmore,  62  Tex. 
301;  Hallway  Oo.  v.  Faber,  7T  Tex.  153,  8 
S.  W.  B^.  84.  The  judgment  of  tbe  court 
beiow  is  reversed,  and  the  cause'  remanded 
tor  a  new  trial. 


WBTSEL  et  al.  v.  STATE  ex  reL  HOL- 
LAND. 

(Court  of  CivH  Appeals  of  Texas.    Nov.  1, 

1^8.) 

DisquAunoATioR  or  Judge  — Bsjoinnm  Coixao- 

TIOH  OT  Iak 
A  Jndae  wlio  own»  progerty  subject  to 
a  dty  tax  which  is  sought  to  be  collected  la 
discrnalified  to  render  a  judgment  enjoining  the 
collection  thereof. 

Appeal  ftom  district  court.  Fatter  county; 
H.  H.  Wallace,  Indge. 

Proceeding  on  the  relation  of  T.  T.  Holland 
against  w;  W.  Wetsel  and  others.  FVom  a 
judgment  denying  an  application  to  set  aside 
a  jndgment  rendered  In  favor  of  relator,  said 
Wetsel  and  others  appeaL    Reversed. 

Joseph  Hall,  for  qtptilants. 

HEADi  J.  Apprilaota,  on  March  18,  IfiSS, 
filed  their  written  application  In  tlia  oourt  be- 
low, aaldnK  diat  a  judgment  entered  in  said 
court  on  tlie  2Sth  of  Sepftemher,  1882,  against 
tbem  aa  respondeats  la  tmmt  of  the  statar 
npoB.  the  ralattMB  of  X  T.  Holland,  He  met. 
aaida  and  held  void,  because  the  judge  wIm 


raidand  the  aame  was  dlaqjialifled  by  ree- 
Eton- of  interest  in  the  matters- in  controversy^ 
The  judgment  sought  to  be  vacated  was  one^ 
dissolving  tliB  corporation  of  the  city  of 
Amarillo,  and  enjoining  appellants  as  ofllcer» 
of  said  city  ftom  collecting .  the  occupation, 
and  ad  valorem  taxes  which  had  been  levied: 
upon  the  inhabitants  and  property  therein. 
It  waa  agreed  that  the  Judfee  who  rendere* 
the  judgment  owned  real  and  personal  prop- 
erty upon  which  said  tax  was  sought  to  be- 
collected,  and  that  the  collection  of  his  tax 
was  enjoined  with  tbe  rest  In  the  case  of" 
City  of  Austin  v.  Nolle,  85  Tex.  534.  22  a. 
W.  Rep.  668,  960,  in  speaking  of  the  disquali- 
fication of  one  of  the  judges  of  the  court  of' 
dvll  appeals,  our  supreme  court  says:  "The- 
bonds  alt-eedy  Issued  were  alleged  to  amount- 
to  the  sum  of  $900,000.  The  sum  of  the- 
bonds  the  issue  of  which  was  sought  to  lie- 
enjolned  waa  $600.XX)a  If  the  bitter  obliga- 
tions should  be  issued  they  wou'd,p  Im-i  f-i  le- 
at  least,  authorize  the  assessment  and  ooUeo. 
tlian  of  a  tax  upon  aU  taxable  values  in  tbe- 
clty  for  their  payment  If  their  issue  slinuicb 
be  restrained,  no  such  tax  could  be  I4>vI(n1. 
It  follows,  therefore,  as  we  think,  that  ev- 
ery hcJder  of  property  in  the  city  which  is. 
subject  to  taxation  has  not  only  an  interest: 
in  the  auestlon  to  be  determined  by  the  suit,. 
but  alao  a  direct  pectmlary  interest  in  the  re- 
BOlt."  A  pecuniary  Intraest  in  the  result  of  ai 
oitt  dlsquoUfiee  a  district  judge,  both  at 
common  law  and  imder  our  constitution  'unit 
statute.  We  regard  tliia  decision  as  conclu- 
sive of  the  question  presented  by  this  record,, 
and.  tHdd  that  the  court  below  -erred  In  re- 
fusing to  .vacate  the  judgment  rendered  at; 
the  previous  term.  The  judgment  of  the- 
conrt  t>eIow  will  be  reversed,  and  the  cause- 
remanded,  -with  instructions  to  that  court- 
to  aet  aside  tbe  judgment  referred  to,  and,, 
as  the  information  was  also  filed  by  perinla- 
aion.  of  the  same  judge,  it  also  must  be  di»^ 
missed. 


LBAOUB  V.  SNYDER  et  al. 

(Conrt  of  Civil  Ax)peals  of  Texas.    Nov.  1,. 

1893.) 

Vbhdob  and  Fubceasbk  —  TTnkecobded  Dbbd  •— 

NOTICI  FHOM  PoSSaSSIOy— BvinBNCE. 

At  the  time  of  plaintiff's  purchane  of  tb»- 
land  in  snit,  defendant  had.  tide  thereto  by  » 
deed  which  was  not  recorded,  and  poasi'MMiim 
of' th»  land  was  held  by  one  wiio  bad  IcuHini  it 
from  defendant  by  a  leaoe.  tile  tarm  of  which, 
had  expired.  This  lessee  took,  posaession  before 
he  obtained  title  under  defendant's  leuse.  and 
had  excIuBive  possession  down  to  the  time  of 
salt;  and  though,  since  the  expiration  of  rhe- 
laase,  he  had  paid  do  rent,  he-  had.  not  notifiedi 
defendant  tliat  he  refused  to  bold  as  her  leHitee. 
Plaintiff  had  no  knowledge  of  any  adverse 
claim  to  the  land,  bat  failed  to  inquire  if  any 
one-  was  in  paaaesabuu  Sttdi  that  tile  leasee's, 
peaacssion  operated  as  oonatruotive  notiee  of 
defeadant'a  claim. 

Appeal  from  district  court,  Mitchell  county^ 
William.  KiHinedy,  Judge, 
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Trespass  to  try  tltie  by  J.  O.  League  against 
T.  S.  Snyder  and  others.  From  a  Judgment 
fW  defendants,  plaintiff  appeals.     AtQrmed. 

O.  E.  Mann  and  Earnest  &  Shepherd,  for 
4ippeUant     R.  H.  Looney,  for  appellees. 

TARLTON,  C.  J.  September  22,  1890,  the 
appellant  brought  this  action  of  trespass  to 
try  title  against  the  appellees  Thomas  S. 
Snyder,  Mrs.  Pemecy  Parks,  and  others 
<dalmlng  In  privity  with  her,  to  recover  sur- 
vey No.  7,  block  No.  15,  In  Mitchell  county, 
containing  640  acres.  The  defendant  T.  S. 
Snyder  filed  a  disclaimer  of  title,  alleging 
possession,  however,  as  lessee  of  his  code- 
fendant  The  remaining  defendants  pleaded 
not  guilty,  and  the  statute  of  three  years' 
limitation.  This  appeal  is  from  a  Judgment 
in  favor  of  the  defendants. 

Conclusions  of  Fact 

The  appellant  and  the  appellees  Parks 
claim  from  the  Southern  Pacific  Railway 
Company,  as  a  common  source  of  title;  the 
appellant,  by  deed  dated  September  24,  188S; 
and  the  appellees  named,  by  deed  dated  No- 
vember 1,  1862.  In  November,  1882,  the  ap- 
pellee Thomas  S.  Snyder  fenced  and  took 
actual  possession  of  the  tract  In  controversy, 
and,  though  he  had  no  title  to  the  land,  he 
has  ever  since  had  notorious  and  exclusive 
possession,  claiming  either  as  owner  or  lessee. 
After  he  took  possession,  he  leased  the  tract 
from  the  defendants  Parks,  by  written  lease, 
for  the  years  1883,  1884,  and  1885,  paying  as 
rent,  annually,  $26,  In  advance,  for  these 
three  years.  Since  the  expiration  of  this 
period,  he  hns  not  paid  any  rent  to  the  de- 
fendants Parks,  but  he  has  never  notified 
them  that  he  refused  to  hold  as  their  lessee. 
The  plaintiff,  at  the  date  of  his  deed,  Sep- 
tember 24,  1888,  paid  a  valuable  and  ade- 
quate consideration  for  the  land.  At  this 
date  the  deed  of  the  defendants  Parks  was 
not  recorded.  Before  his  purchase,  the  title 
of  record  was  examined  by  plaintiff's  at- 
torneys, and  by  them  it  was  approved  as 
clear  of  record.  The  plaintiff  had  no  per- 
sonal knowledge  of  the  condition  of  the  land, 
or  of  any  adverse  claim  thereto;  but  he 
failed,  in  any  way,  to  investigate,  or  inquire 
whether  any  one  was  in  possession  of  the 
land. 

Conclusions  of  Law. 

We  entirely  concur  with  the  trial  court  in 
holding,  under  the  foregoing  facts,  that  the 
plaintiff  is  not  to  be  deemed  a  purchaser 
without  notice  of  the  prior  deed  of  the  de- 
fendants Parks.  At  the  date  of  hla  deed, 
the  latter,  through  their  tenant,  Snyder,  were 
in  the  open,  notorious,  and  visible  possession 
of  the  premises.  Such  possession  operated 
as  constructive  notice  to  appellant  of  the  un- 
recorded deed  under  which  it  was  held. 
Watklns  v.  Edwards,  23  Tex.  443;  Hawley  v. 
Bullock,  29  Tex.  216;  Mullins  v.  Wimbrarly, 
50  Tex.  46C;  Main  warring  v.  Templeman,  51 


Tex.  212.  Nor,  In  our  opinion.  Is  this  con- 
clusion of  constructive  notice  to  be  affected 
by  the  fact  that,  before  his  attornment  to 
Parks,  Snyder  was  a  trespasser  upon  the 
land,  or  by  the  further  fact  that  at  the  date 
of  League's  purchase  the  torm  of  Snyder'i 
written  lease  had  expired.  It  is  not  pre- 
tended that,  in  attorning  to  Parks,  Snyder 
was  In  any  way  the  victim  of  fraud,  mis- 
take, or  misrepresentation,  and  tmder  such 
circumstances  his  attornment  estopped  him 
from  questioning  his  landlord's  title.  Tyler 
V.  Davis,  61  Tex.  674.  The  relation  of  land- 
lord and  tenant  between  Parks  and  Snyder 
continued  to  exist  even  after  the  expiratioo 
of  the  term  of  the  written  contract  of  lease. 
Inasmuch  as  he  did  not  thereafter  repudiate 
the  tenancy,  and  give  notice  to  the  landlcsd 
of  the  repudiation,  the  possession  of  Snyder 
was  noit  adverse  to  that  of  the  defendanti 
Parks.  It  was,  in  effect,  the  possession  of 
the  latter  at  the  date  of  plaintiff's  purchase. 
Flanagan  v.  Pearson,  Id.  805.  The  Judg- 
ment Is  affirmed. 


FT.  WORTH  &  D.  C.  BY.  CO.  v.  JOHNSON. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  1, 
1893.) 

ABODMEirr  OF  Counsel — Arousiho  Passiox— Fo>- 
Eios  Matter. 
In  an  action  for  balance  dne  plaintlS 
from  defendant  for  services  as  station  agent, 
defendant  reconvened  for  loss  caused  by  pUin- 
tifTs  negligent  management,  and  allowed  tliat, 
when  discharged,  plaintiff  was  short  a  \aige 
sum  in  his  accounts.  Plaintiff's  ooonsel,  in 
closing,  accused  defendant  of  hounding  and  pw- 
secutiiK  plaintiff,  and  )>eing  determined  to 
"down  him,"  and  added  that  plaintiff  had  hem 
tried  and  acquitted  by  a  jury,  yet  defendant 
still  kept  following  him  ap  in  the  coorts.  BM 
prejudicial,  not  only  as  tending  to  ronse  pas- 
sion, but  as  importing  the  matter  of  plaintiS'i 
prosecution  and  acquittal,  which  was  foreign 
to  the  record,  and  damaging  to  defendant 

Appeal  from  Wichita  county  court;  W.  P. 
Skeen,  Judge. 

Action  by  A.  S.  Johnson  against  the  Ft 
Worth  &  Denver  City  Railway  Company  for 
$95.85,  balance  of  salary  and  ticket  com- 
missions tor  services  as  station  agent  at 
Wichita  Falls  in  October,  1890.  Defendant 
reconvened  for  $200,  loss  by  plaintiff's  neg- 
ligent management  during  the  same  period, 
and  showed  that  he  was  short  in  his  ae- 
coimts  nearly  $4,000.  There  was  judgment 
for  plaintiff  for  $95.10  in  the  Justice's  court, 
and  on  appeal  to  the  county  court,  and  trial 
by  a  Jury,  plaintiff  had  verdict  and  Judg- 
ment for  $95.85.  Defendant  appeals.  Re- 
versed. 

Appellee's  counsel  used  the  following  lan- 
guage in  his  closing  argument  to  the  Jury: 
"The  Fort  Worth  &  Denver  City  Railway 
Company  Is  hounding  and  povecuting  Jobs- 
son,  and  are  determined  to  'down  him'  at  all 
hazards.  They  have  hounded  and  persec'it- 
ed  him  continually  since  this  thing  occurred. 
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*  *  *  It  looks  like  there  should  be  an  end 
to  these  things.  They  hare  persecuted  and 
bounded  this  man.  This  matter  should  be 
stopped.  Plaintiff  was  tried  and  acqiiltted 
by  a  jui-y  of  his  country,  yet  they  still  keep 
hounding  and  following  him  up  in  the 
courts." 

Stanley,  Spoonts  &  Meek  and  J.  H.  Daven- 
port, tot  appellant 

STEPHENS,  J.  The  bills  of  exception  1 
and  2  show  such  a  flagrant  and  persistent 
violation  of  the  rule  on  the  part  of  counsel 
in  the  closing  argument  as  to  require  that  the 
Judgment,  by  that  means  in  part  obtained, 
be  reversed.  The  language  employed  was 
not  only  calculated  to  arouse  passion,  but 
-counsel  made  himself  a  witness  befwe  the 
Jury  as  to  matters  foreign  to  the  record  and 
of  a  damaging  character.  We  are  of  opinion 
that  the  evidence  thus  imported  into  the  Jury 
1>ox,  and  emphasized  by  the  vigorous  lan- 
guage of  counsel,  must  have  had  some  weight 
In  the  decision  of  the  case.  The  Judgment 
will  therefore  be  reversed,  and  the  cause  re- 
cnnnded  for  a  new  trial. 


FT.  WORTH  &  D.  C.  BY.  CO.  v.  JOHN- 
STON. 

(Court  of  Civil  Appeals  of  Texas.  Nov.  8, 
1893.) 

-COHKECTIKO  CaBBIEBS  —  CONTKAOTS  —  BeOBPTION 
OF  EVIDBNCE. 

1.  R«v.  St.  art.  4251,  obliges  railroad  com- 
(NUiies,  for  a  reasonable  compensation,  to  draw 
over  their  road  the  merchandise  and  cars  which 
may  enter  and  connect  with  their  railroad. 
Plaintiff  showed  that  the  bill  for  his  goods  was 
a  through  bill  of  lading,  that  the  delivering 
-company's  line  did  not  reach  the  place  of  ship- 
ment, bnt  that  rates  were  made  over  its  line 
and  connecting  lines  to  and  from  that  point; 
that  said  company  issued  an  expense  bill,  when 
the  goods  arrived,  for  the  exact  amount  called 
for  by  the  bill  of  lading;  that  the  car  contain- 
ing the  goods  came  throagh  from  the  place  of 
shipment.  Held,  that  these  facts  were  not 
-enoqsh  to  prove  conclusively  a  contract  of 
agMicy  or  partnership  between  the  companies, 
nor  a  ratification  by  the  delivering  company,  so 
as  to  bind  it  to  the  freight  rate  named  in  the 
bill  of  lading. 

2.  Plaintiff  having  rested  his  case,  defend- 
ant placed  on  the  stand  a  nonresident  of  the 
county,  to  prove  important  averments  of  its 
special  answer.  The  witness  was  taken  sud- 
denly ill  and  had  to  leave  conrt,  and,  defend- 
ant's counsel  being  nnable  to  say  when  he 
would  be  able  to  testify,  the  conrt  refused  a 
postponement.  Two  hours  later,  after  plain- 
tiff's counsel  had  made  his  opening  argument, 
tho  witness  was  again  tendered,  but  the  court 
refused  to  hear  him.  Held,  that  defendant  had 
shown  due  diligence  in  producing  the  witness, 
and  the  court  shonid  have  allowed  it  opportuni- 
ty to  supply  the  proof,  under  Sayles'  Civil  St. 
art.  1298,  empowering  the  court  at  its  discre- 
tion, at  any  time  before  conclusion  of  argu- 
ment, where  necessary  to  justice,  to  allow  a 
party  to  supply  an  omission  in  the  testimony 
on  such  terms  as  it  may  prescribe. 

Appeal  from  district  court,  Wilbarger  coun- 
ty; G.  A.  Brown,  Judge. 


Action  by  W.  E.  Johnston  against  the  Ft. 
Worth  &  Denver  City  Railway  Company 
for  penalty  for  refusal  to  deliver  merchandise 
to  consignee.  Judgment  for  plaintiff.  De- 
fendant appeals.     Reversed. 

Stanley,  Spoonts  &  Meek,  for  appellant 
Stephens  &  Huff,  for  appellee. 

TARLTON,  O.  J.-  Ttiis  appeal  is  from  a 
Judgment  in  the  sum  of  $2,460,  recovered  by 
the  appellee  from  the  appellant  under  sec- 
tion 3,  art  4258a,  Sayles'  QvU  St,  prescrib- 
ing a  penalty  for  the  refusal  of  a  rallrond 
company  to  deliver  merchandise  to  the  con- 
signee upon  payment,  or  tender  of  payment, 
of  the  freight  charges  due,  as  shown  by  the 
biU  of  lading.  T)ie  goods  in  question  were 
certain  artldes  of  hardware,  weigiilng  85,000 
iwunds,  shipped  from  Louisrille,  Ky.,  and 
consigned  to  W.  E.  Johnston,  at  Vernon,  Tex., 
at  a  freight  rate  not  to  exceed  70  cents  per 
hundred  poimds,  as  shown  by  the  bill  of 
lading  executed  by  the  Louisyllle,  St  Louis 
&  Tessas  Railway  Company.  The  latter  com- 
pany was  the  initial  caiiler.  The  transporta- 
tion was  completed  by  the  defendant  com- 
pany over  its  Une  from  Henrietta,  Tex.,  to 
Vernon,  Tex.,  at  which  place  the  appellee 
and  consignee  resided.  After  the  arrival  of 
the  merchandise  at  Vernon,  the  appellant  for 
several  days  refused,  on  tender  of  payment 
of  the  frei^t  charges  shown  by  the  bill 
of  lading,  to  deliver  the  goods.  It  contended 
then,  and  contends  now,  that  it  was  not  a 
party  to  the  bill  of  lading,  and  it  demanded, 
as  freight  due,  73  cents  per  hundred  pounds. 
Instead  of  70  cents,  as  spedfled  in  the  Uli 
of  lading. 

It  follows  that  the  controlling  question  on 
the  trial  was  whether  the  defendant  was  a 
party  to  the  Mil  of  lading.  The  plaintiff, 
declaring  on  that  Instrument  as  a  throtigh 
bill,  alleged  that  the  Ft  Worth  &  Denver 
C^ty  Railway  Company,  the  Missouri,  Kan- 
sas &  Texas  Railway  Company,  and  the 
Louisville,  St.  Louis  &  Texas  Railway  Com- 
pany had,  prior  to  this  shipment  entered 
Into  a  freight  association  whereby  each  was 
authorized  to  bind  the  other  in  the  execu- 
tion of  through  Mils  of  lading;  that  by  virtue 
of  this  agreement  the  defendant  was  bound 
by  the  act  of  the  Louisville,  St  Louis  & 
Texas  Railway  Company,  in  the  execution  of 
the  Instrument  in  question;  that  in  effect,  (as 
we  interpret  the  averments,)  the  latter  was 
the  agent  of  the  defendant  in.  the  transaction; 
and,  farther,  that  after  the  arrival  of  the 
goods  the  defendant  ratified  the  execution  of 
the  bill  of  lading  by  finally,  after  a  refusal 
from  August  12,  1890,  to  August  25th,  a4> 
ceptlng  the  amount  shown  by  the  bill,  and 
delivering  the  merchandise  to  the  appellee. 
After  the  general  denial  the  defendant 
pleaded,  specially  and  under  oath,  that  it  did 
not  receive  or  transport  the  goods  by  virtue 
of  any  Mil  of  lading,  but  In  discharge  of  its 
duty  imder  the  laws  of  Texas;  that  It  re- 
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celved  Umm  tram  the  Missouri,  Kansas'  & 
Texas  Railway  Cktmpany,  at  Henrietta,  Xex., 
and  tnuifiported  them  to  VemuHi,  Tex.;  that 
tbe  bill  of  lading  was  not  executed;  bf  it  or 
by  Its  authority;  tbat,  under  its  establiriiBd 
rates,  73  cents  per  hundred  pounds  was  the 
correct  frelgftt  charge;  that  it  made  no  con- 
tract to  carry  the  goods  at  70  cents  per  hun- 
dred pounds;  that  It  did  not  ratify,  nor  in- 
tend- to  ratUy,  any  onauthoilzed  contract  of 
the  LouisvlUe,  at.  Louis  A  Texas  BaUway 
Company;  that  it  at  na  time  had  loiowledge 
of  tbe  association  or  agreement  altegsd  by 
plaintiff.  Under  mis  plea,  which  Is,  hi  ef- 
Dpct  a  plea  of  non  eat  tactam,  anat  a  TedlQed 
denial  of  tbe  portnerslilp  or  association 
chanced,  tbe  burden  restsd  upon  the  plain- 
tiff to  connect  the  defendant  with  tbe  exeea- 
Uon  of  the  biU  of  lading:  Articles  1265,  2282, 
8ayles'  Cl\!Ui  St;  Waterworks  ▼.  WUte,  6X 
Tex.  5.16;  Flehw  t.  Bowser,  1  Posey,  trm«p. 
Gas.  346;  Hallway  Ca  t.  Tlsdale,  74  Tex.  8, 
11  3.  W.  Bb>p.  900.  This  privity  the  appeliiee 
cLnlnis  to  haTe-  established'  by  the-  proof  of 
eircumstRnces,  consisting,  among  others,  Itt 
tbe  fncts  that  the  goods  were  shipped'  on  a> 
thron^b'  biU  of  lading  ffom  Louisville,  Ey.,  to 
Veraou,  Tex.;  that  appellant's  line  of  soad 
does  not  extend  to  Louisville,  Ky.,  but  that 
mtes  are  made  over  its  line  and  connecting- 
lines  to  and  fpom  that  point;  that  appelant 
Issued  an  expense  bfU,  on  the  da-y  of  tbe 
arrival  of  the  goods,  far  tJie  exact  amount 
of  freight  chai^ges  ealled  for  in  tbe  MU  of 
lading;  that  tbe  car  containing  the  goods 
came  tlirDHgtl  from  Louis-ville  without  reshlp- 
ment  of  the  goods;  that,  after  the  expense 
bill  hnd  been  presoited,  appellant  demanded 
more  freight  than  was  charged  in  tlie  bill 
"of  lading.  Facts,  In  our  opinion,  suftstan- 
tlnlly  tha  same  as  these-,  undin*  onr  dtatute 
requiring  railroad  companies  "for  a  reason- 
able compensation  to  draw  over  their  rall- 
rond  •  •  •■  tJie  merchandise  and  cars 
which  may  enter  and  connect  with  their  rail- 
road." (Rev.  St  art  4251,)  have  been  held 
InsufBclent  to  Justify  the  conclusion  stated-; 
and  by  this  result  we  abide.  Hallway  Co.  v. 
Baird,  75  Tex.  256,  12  S.  W.  Hep.  530;  Miller 
V.  Railway  Co.,  88  Tex.  520,  18  S.  W.  Rep. 
954;  Railway  Co.  y.  WIlHams,  77  Tex.  125,  13 
S.  W.  Rep.  837;  Railway  CO.  v.  FaDer,  (de- 
cided by  us  May  17,  1898,)  22  S.  W:  Rep. 
1006; 

The  appellee,  however,  additionally  relies 
upon  the  redtuls  in  the  bill  of  lading  showing 
tliat  by  its  terms  the  Initial  carrier  con- 
tracted' for  the  connecting  lines,  stipulating 
tbat  1ii«y  should  be  considered  a  part  of  the 
route  to  the  place  of  destination,  limiting 
their  liability,  and  giving  the  delivering  car- 
rier a  Hen  on  the  goods  for  damages  in  addi- 
tion to  the  carrier's  common-law  lien.  Tbe 
WB  of  lading  thus  providing  was  read  In  ev- 
idence without  objection  on  the  part  of  ap- 
pellant To  what  extent.  If  at  all,  these 
terms  of  the  instrument,  thus  admitted,  would 


affect  tbe  appiieation  of  the  doctrine  above- 
tieflBrred  to,  a  dispositioK  of  this  appeal  does 
not  require  us  to  consider.  The  case  naade 
by  the  evidence  was  In  any  event,  under  de- 
ftendunt's  pleading,  subject  to  rebnttoL  Fur 
tlds  purpose,  as  shown  by  tbe  Mils  at  excep- 
tion, the  defendant  on  the  day  of  trial,  abonr 
11:30  A.  M.,  after  the  plaintiff  bad  rested 
his  case,  placed  a  witness,  G.  C.  Drake^  upon 
the  stand.  This  witness  was  a  resident  of 
Tarrant  county,  in  the  employ,  as  chief  derlE 
of  the  freight  department,  of  the  defeadsBL 
It  had  secured  his  personal  attendance  npist 
the  court  It  suffices  to  say,  wlthont  re- 
peating It,  that  the  testimony  of  the  wltnew 
thus  offered  by  the  defendant  was  In  every 
material  respect  In  substantiation  of  the- 
averments,  already  set  out  of  the  special 
answer.  As  he  was  about  to  testify,  tbe  wit- 
isesa  was  tak«i  suddenly  in, — ^to  such  an  ex- 
tent as  to  necessitate  his  leaving  the  coort- 
house.  The  defendant's  counsel  being  unable- 
to  assure  the  court  when  he  would,  sufllcieatly 
recover  to  proceed  with  bis  testtmony,  the 
court  refused  a  postponement  At  1:30  P. 
M.  of  the  same  day,  after  the  plalntiirs  at- 
torney iiod  made  his  opening  argument,  tbe 
-witness,  haying  sufilciently  recuperated,  was- 
again  tendered  by  the  defendant,  with  the 
request  that  his  testimony  be  heard.  This 
the  court  refused,  as  we  think,  erroneously. 
In  our  opinion,  sufficient  diligence  had  lieen 
shown  to  secure  the  testimony.  The  neces- 
sity for  Issuing  a  subpoena,  had  the  witness, 
resided  in  the  county,  -was  obviated  by  his 
personal  attendance,  and  tbe  taking  of  lils^ 
depoBltion  as  a  noncesldemt  would  iuve  bent 
but  the  snbstilnte  for  his  personal  attendiuice, 
which  could  not  be  enfbrced  by  subpoena. 
The  evidence  was  obviously  most  materiaL 
It  is  strikingly  similar  to  that  redted  is  tlie- 
opinioB,  and  evidently  app'roved  as  c<>nsti- 
tatlng  a  defense,  in  Railway  Co.  v.  Wmiams.. 
77  Tex.  125,  13  S.  W.  Rep.  037.  We  Ihjik 
tbe  OHirt  in  the  exercise  of  a  sound  discre- 
tion, riiould  have  permitted  the  dcfi>ndank 
to  supply  the  amission  in.  Its  tastimnny 
caused  by  tlie  sickness  of  its  -witness.  Soyles'^ 
ClvU  St  art.  1298.  As  the  reftasal  was  ex- 
cepted to  at  the  time,  and  was  made  itae 
ground  of  a  motion  for  a  new  trial,  and  i» 
here  assigned  as  erroc,  we  conclnde  tbit 
the  Jtadgment  of  tbe  court  must  l>e  reversed,. 
and  the  cause  remanded.     It  is  so  urdereiL 


ROBBBTSON  St  aL  VI.  WOOLBT. 

(Court  of  Civil'  .A^tpesls  of  Texas.    Bov.  8, 

1803.) 

B«atBas-WiBB  Fsnoas— Is^dbt  *•  BtttoK—Sm- 

USINOS. 

BTaintenance  of  a  barbed-wire  fence  on 
one's  premlBes  along  a  hixhway,  dnnigli  in  *- 
city,  if  not  proliibited  by  ordinancsi,  ia  not  me- 
li^ence  per  se,  and,  in  the  absence  of  otlier  en- 
d^ce  showing  it  a  nnisanoe,  its  owner  will  not 
be  liable  for  injury  to  stock  ocraslnnsrt  tfaerdv- 
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Appeal  £min  Olatrict  eonrt,  Bexar  county; 
Oearge  H.  Noonaa,  Judge. 

Action  by  F.  P.  Robertami  and  othen 
against  Richard  Wooley,  Ir.  Prom  a  Juds- 
ment  for  a  smaller  amoimt  than  aakwd,  pUdn- 
tUIs  ajq>eaL  Uteveiwed,  and  Jndsraeiit  ren- 
dered for  defendant 

Lane  &  Mayfleld,  for  appellanta.  Upeon  ft 
Sergstrom,  for  appellee. 

NKILL,  J.  This  suit  was  Instituted  in  the 
JOBtioe's  court  of  precinct  Xo.  1  of  Berar 
•county  hy  appellanta  acii^nst  the  appellee  to 
recover  |200  damagm  for  the  alleged  injury 
^f  .56  hefid  «tf  horses  by  coming  in  contact 
w'tta  a  l)fljrl»ed-wlre  fence  aUeged  to  be 
•owned  and  negligently  maintained  by  «p- 
tiellee  vvitliin  the  corporate  llmlta  of  the  city 
«f  San  Antento  The  trial  in  the  juatLoe^ 
-court  resulted  In  a  judgment  in'  a{>peUaatB' 
faror  for  $180  and  costs,  from  which  Jo^g- 
•nent  Wooley  appealed  to  the  distrlot  eonrt, 
where  the  case  was  tried  wltbout  a  jury,  and 
appellants  obtained  judgment  tor  $25  and  f«r 
-costs  in  the  juetice's  court,  the  costs  in  the 
■district  court  being  assessed  against  tbem, 
from  wliicb  judgment  this  appeal  was  taken. 

The  only  error  assigned  is  that  the  Judg- 
ment is  contrary  to  the  evidence,  in  that  the 
■eTidence  showed  that  appellants  sliottld  have 
Judgrment  tar  the  full  amount  sued  for.  The 
-contention  of  appellee  is  that  tlie  censtruo- 
tlon  and  maintenance  of  a  l>arbed-wlre  fence 
near  a  public  street  or  road  is  not  .per  se  n 
nuisance,  so  as  to  entitle  the  owner  of  stock 
•dnmaged  by  season  of  injuring  themselves 
-on  such  fence  to  recover  therefor  against  the 
owner  of  the  fence;  and  that,  as  there  was 
no  otber  proof  showing  negligence  on  appel- 
lee's port,  causing  injury  to  appellants'  stock, 
the  mere  construction  and  maintenance  of 
such  fence  did  not  authorize  a  recovery  by 
■appellnnts.  The  evidence  shows  that  on 
March  11,  189Q,  the  appellant  Robertson,  to- 
gether with  three  otber  hands,  drove  the 
stock  from  the  International  &  Great  Nortb- 
-ern  Knilroad  pens  in  San  Antonio  out  on  the 
Fredericksburg  road,  to  a  pastm-e;  that  when 
tbey  were  about  a  mile  and  a  half  from  the 
snain  plazii,  and  within  the  corporate  limits 
•of  San  Antonio,  they  entered  with  the  stock 
a  lane  with  a  barbed-wire  fence  along  both 
sides  of  the  road,  and  extending  several  hun- 
•dred  yards;  that  the  fence  was  made  of 
three  bai-bed  wires  and  three  plain  wires  on 
posts,  the  posts '  I>eing  from  16  to  18  feet 
apart,  and  tbe  fence  3V&  feet  high;  that 
there  was  neither  board  nor  rail  bung  to  tbe 
top  wire,  nor  anywhere  else  on  the  feoace, 
and  that  the  fence  was  the  same  on  both 
-•ides  of  the  road;  that  a  mare  became  en- 
tangled in  tbe  fence,  and  the  noise  of  the 
-wire,  made  by  her  movements,  caused  the 
-others  to-  stampede,  and  run  against  the 
wires  on  both  sides  of  tbe  road,  and  that 
thereby  25  head  of  the  stock  were  injured. 
The  fence  was  constructed  by  appellee  on  bis 


land,  sod  was  not  in  Idte  «md.  I^ia  Is  «B 
the  evidence  introduced  In  i>e)ation  to  tlra 
fence.  There  is  no  evidence  shown  by  the 
r«<C0Fd  that  tbe  erection  and  maintenance  of  a 
barbed-wire  dEence  in  the  corporate  limits  at 
•Bon  Antonio  were  prohibited  or  regulated  by 
the  ordinances  of  said  city.  The  public  have 
no  right  in  the  land  beyond  a  highway,  and 
tbe  owner  of  the  adjacent  land  has  the  right 
to  use  It  In  any  way  net  tnjnrious  to  the 
pnbUa  There  Is  no  law  in  this  state  against 
the  construction  and  maintenance  of  a 
barbed-wire  fence  by  one  on  his  own  prem- 
ises. Sndiafenceis  not  per  se  a  nuisance.  The 
owner  of  land  in  this  state  !bas  tbe  right  to 
construct  upon  it  such  fences  as  are  in  gen- 
eral use,  and  of  such  material  adapted  for 
tbst  purpose  as  Is  most  readily  attainaUe. 
And  hi  tbese  portions  of  tbe  StKte  where,  on 
acoonnt  sC  tbe  scascity  of  tiiDb«-,  wire  is 
oed  almost  BxclialTely  ior  fencing,  if  It 
should  be  held  that  snch  f  enees  could  only  be 
maintained  along  a  Id^rfniy  at  the  ipeiil  of 
the  »wner  being  subject  tv  damages  for  In- 
jnrlsB  to  amtmals  coming  In  eootaot  with  it, 
the  effect  would  .be  virtually  to  deprive  eiufli 
penon  at  bSs  property  wiljiout  eonqtensatiffin. 
In  ^N'lorfchingtan  v.  Wade,  17  S.  W.  Rep.  Ii21, 
the  flupneme  oonrt,  in  passing  npmi  a  cose,^ 
so  far  as  the  fence  Is  conoemed,  somewhat 
similar  to  this,  soys:  "We  should  hesitate 
iMig  before  IioUUnB  tbat  tlie  mere  proof  that 
tbe  fence  oeosiaied  of  barl)ed  Wli«  stretched 
upon  posts  is  snfflcient  to  show  ttaat  tbe  par- 
ties cooBtrBCtlag  it  were  guUty  «f  negligenae, 
even  sbomld  the  fence  have  been  along  a  puib- 
Ik:  higbway."  And  we  now  hold  that  the 
construction  and  maintenance  of  a  borbed- 
wi>e  fence  by  one  on  bis  own  premises  along 
a  public  highway,  thongii  In  on  incorporaited 
elty,  if  not  prohibited  by  an  ordinance,  is  not 
negligence  per  se,  and,  in  tbe  absence  of  any 
other  evidence  tending  to  show  that  each  a 
fence  Is  a  nnisance.  Its  owner  will  not  be  ' 
liable  in  an  action  of  damages  for  an  Injnry 
to  stock  occastoned  solely  by  its  constmctton 
and  maintenance;  and,  thoje  being  no  sndk 
atbsT  testimony  in  tUs  cose,  tiie  judgment  ct 
tbe  court  below  is  without  evidence  to  sap- 
pert  it  It  is  therefore  reversed,  and  Judg- 
ment is  here  r^idered  fcr  the  appellee. 


BURRaWS  V.  GONZALES  COUNTI. 

(Court  of  Gtvil  Appeals  of  Texas.    Nov.  8, 

189S.) 

FeRHISB — OCBBATIOX  BT   CotTRTT  — LiCENSBS— RB- 
NBWAIf— DeMCKBEB — AlVBARkHOB. 

1.  The  overruling  of  a  demurrer  is  not  a 
final  adjudication,  preveDtlng  tbe  court,  od  re- 
newal of  the  demurrer,  from  revising  ita  rul- 
ing. 

2.  It  is  immaterial  whether  an  amendment 
to  a  complaint  amounted  to  the  bringinj;  of  a 
new  suit,  wtiere  defendant  voluntarily  appear- 
ed in  reference  to  it. 

3.  Rev.  St.  art.  1514,  ampowerine  and  re- 
quiring the  county  coramiuionen'  court  to  e^ 
tablish  onblic  ferries   whenever  the  Dublie  lap 
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tereat  ma^  reqaire.  aathorizes  It  to  create  and 
operate  a  ferry. 

4.  Rev.  St.  tit  87,  c  6,  authoridng  the 
eonnty  commisBioners'  court  to  grant  licenses 
for  ferries,  does  not  take  away  its  power,  un- 
der article  1514,  to  create  and  operate  a  ferry. 

6.  One  to  whom  a  license  for  a  ferry  has 
been  granted  has  no  cause  of  action  because  the 
eonnty  commissionerB'  court  refused  to  renew  It. 

Appeal  from  district  court,  Gonzales  coun- 
ty; George  McOonnlck,  Judge. 

Action  by  S.  R.  Borrows  against  Gonzales 
county.  Judgment  for  defendant  Flaintlfr 
appeals.     Affirmed. 

Harwood  &  Harwood,  for  appellant  W. 
S.  Fly,  for  appellee. 

Gon<du8ion8  of  Fact 
JAMES,  0.  J.  ^nie  original  petition  was 
filed  December  7,  1889,  by  S.  R.  Burrows, 
claiming  damages  for  the  value  of  a  ferry 
franchise  which  had  been  {^ranted  him  by 
the  county  commissioners'  court  of  said  coun- 
ty for  the  year  beginning  February  11,  1889, 
and  for  the  value  of  a  ferryboat,  and  ex- 
penses incurred  by  him  in  complying  with 
the  bond  required  by  the  coimty  in  the  prem- 
ises; alleging  that  plaintiff  had  complied 
with  the  law  In  such  cases  provided,  and  that 
about  September  of  the  year  1889  the  coun- 
ty commissioners'  court,  on  a  public  road 
previously. opened  during  the  year,  at  a  point 
about  50  yards  below  petitioner's  ferry,  es- 
tabliahed  and  opened  for  use  a  public  ferry, 
and  operated  the  same,  thereby  diverting 
all  travel  from  petltlonei-'s  ferry,  and  ut- 
terly destroying  his  franchises,  rights,  and 
property  acquired  and  prepared  under  his 
license  from  sold  court;  and  praying  for 
damages  accordingly.  The  original  petl-, 
tion  did  not  contain  an  allegation  that 
the  claim  sued  on  had  been  presented 
to  the  county  commissioners'  court  Gmi- 
eral  and  special  demurrers  to  it  were, 
however,  overruled.  Afterwards,  on  July  5, 
1800,  plaintiff  tiled  an  amended  original  peti- 
tion, which,  as  stated  by  appellant's  brief, 
presents  the  same  case  as  the  original  peti- 
tion, without  change,  except  that  it  alleged 
that  the  claim  sued  on  had  been  presented 
to  the  county  commissioners'  court  at  Its 
May  term,  1890,  and  rejected,  and  sets  up  an 
additional  cause  of  action  accruing  since  the 
original  suit  was  filed,  in  the  refusal  of  the 
commissioners'  court  to  renew  plaintiff's  fer- 
ry license,  although,  as  he  alleges,  he  was 
the  owner  of  the  bank  on  both  sides  of  the 
river,  and  entitled,  under  the  law,  to  a  ferry 
franchise,  and  was  willing  and  prepared  to 
comply  with  the  law,  and  alleges  that  there 
was  no  cause  for  refusing  to  renew  the  U- 
cense.  This  petition  also  alleges  that  In 
February,  1889,  the  commissioners  negotiated 
with  him  to  purchase  his  ferry,  but  the  pur- 
chase was  not  consummated;  also,  that, 
while  the  ferry  established  by  the  county 
was  called  a  free  public  ferry.  It  was  free 
only  for  citizens  of  Gonzales  county,  toll 
being  exacted  from  others.     After  the  filing 


of  the  amendment  of  July  5,  1890,  oootinu 
ances  were  had  by  defendant  at  the  July 
term,  1890,  and  January  term,  1891,  and  tt 
the  July  term,  1891.  Defendant  filed  its 
supplemmtal  answer,  ctnsistlng  of  general 
demurrer  and  special  exceptions  to  the  peti- 
tion of  July  5,  1890,  and  general  denial.  The 
special  exceptlcms  were  (1)  oa  the  ground 
that  the  accoimt  was  shown  to  have  been 
presented  to  the  commissionerB*  court  after 
the  suit  hod  been  filed;  (2)  to  that  portion 
of  the  petition  which  sets  up  damages  for 
(130  on  account  of  the  refusal  to  renew 
the  license,  because  the  same  was  too  remote, 
and  there  is  no  law  requiring  the  court  to 
grant  license  for  ferries,  but  it  is.  left  dis. 
cretionary  with  the  court  The  demurrers 
were  sustained,  and  the  cause  dismissed. 

The  following  Is  the  substance  at  the  as- 
signments of  error  r^ed  oa:  d)  The  court 
erred  in  entertaining  the  demurrers,  general 
and  special,  because  two  terms  had  inter 
vened,  and  the  case  had  been  called  for  trbf 
at  the  last  preceding  term,  and  continued 
by  defendant  and  the  same  were,  therefore, 
not  presented  at  the  proper  time;  (2)  that 
there  being  no  substantial  differ«ice  in  the 
original  and  amended  petitlcns,  so  far  » 
the  general  demurrer  was  concerned,  the 
court,  having  once  overruled  it  could  not. 
at  a  later  term,  revise  its  ruling;  (3)  the  court 
erred  in  sustaining  the  general  demurrer,  as 
the  amended  original  petition  stated  a  good 
cause  of  action;  (4)  the  court  erred  in  sus- 
taining the  exception  based  on  the  fact  that 
the  claim  was  presented  to  the  commissi^- 
ers'  court  after  this  suit  was  filed. 

Conclusions  of  Jjblw. 

'rhe  general  and  special  demurrers  to  Uie 
amended  original  petition  were  not  filed  un- 
til the  term  at  which  they  were  disposed  of. 
and  rule  25  relating  to  district  courts  lias  no 
application.  We  do  not  agree  with  appi'l- 
lant's  counsel  that  the  action  of  the  court, 
overruling  a  demurrer,  has  any  of  the  qu.ili- 
ties  of  a  final  adjudication;  and  it  is  proper 
for  the  trial  court  nt  a  later  term,  on  re- 
newal of  the  demturer,  during  the  pendency 
of  the  cause,  to  revise  the  former  ruling,  if 
erroneous. 

The  plalntilTs  right  to  sue  had  not  vested 
when  he  filed  the  original  petition,  as  then* 
lind  been  no  presentation  of  his  claim  to  the 
commissioners.  Renilzing  that  difficidty,  he 
afterwards  presented  the  claim,  and.  upon 
its  rejection,  filed  his  amended  original  peti- 
tion, in  which  he  supplies  the  necessary 
allegation;  and  one  of  the  exceptions  inrok- 
ed  the  ruling  of  the  court  upon  the  questioa 
whether  or  not,  such  fact  not  having  existed 
wh^i  the  suit  was  filed,  It  could  be  introduced 
by  an  amendment.  It  is  uimecessary  to  dis- 
cuss the  question  of  whether  the  amended 
original  petition  constituted  an  afoendmeDt 
to  the  pleading  or  a  new  suit  for  defend- 
ant voluntarily  appeared  in  reference  to  it 
If  it  were  regarded  as  the  bringing  of  a  new 
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unit,  all  that  defendant  could  have  reqtilred 
was  to  be  cited,  and  an  appearance  -waived 
thlB.  This  ground,  as  an  exception  to  the 
petition,  was  not  substantial. 

The  material  question  Is  the  sufficiency  of 
the  pleading  on  general  demtirrer.  The 
amended  original  petition  contains  all  the 
allegations  necessaiy  for  plaintiff  to  main- 
tain his  actlcMi,  provided  the  damage  he  al- 
leges is  such  as  the  county  Is  liable  for. 
The  law  Tests  in  the  county  commissioners' 
court  the  power,  and  makes  It  its  duty,  to  es- 
tablish public  ferries  whenever  the  public 
interest  may  require.  Bev.  St.  art.  1514. 
It  is  asserted  by  appellant  that  the  statutes 
of  Texas  do  not  contemplate  or  provide  for 
the  operation  of  a  ferry  by  the  county  com- 
missioners' court  We  think  otherwise.  In 
the  case  of  Macdonell  v.  Railway  Co.,  60  Tex. 
594,  our  supreme  court  says  that  the  power 
to  establish  ferries  carries  with  it  the  poiwer 
to  do  all  such  acts  as  may  be  necessary  to 
construct  them,  and  as  their  construction 
would  be  a  useless  thing,  unless  they  were 
operated,  it  also  cairles  the  power  to  op- 
erate them.  We  hold,  tha«fore,  that  the 
power  to  create  and  operate  a  imblic 
ferry  Is  included  In  the  powers  granted  ihe 
county  commissioners,  and  that  court,  nec- 
essarily, has  general  power  to  provide 
and  maintain  the  agency  by  which  a  ferry 
may  be  operated.  The  mode  of  establish- 
ing and  operating  ferries  is  ordinarily  through 
corporations  and  individuals,  by  means  of 
licenses  or  franchises  granted  for  the  pur- 
pose; and  Rer.  St  tit  87,  c.  6,  provides 
for  the  granting  of  these  licenses  for  fer- 
ries, and  for  the  regulation  of  the  same. 
In  this  manner,  appellant  obtained  his 
license^  The  plaintifTs  cause  of  action  can 
liave  no  foundation,  unless  it  be  that  chap- 
ter 8,  tit  87,  supersedes  the  provision  in 
article  1514,  or  limits  the  power  of  the 
commissioners  to  one  mode  of  providing 
ferries,  viz.  by  means  of  licenses  granted 
to  Individuals.  We  are  unable  to  give  it 
that  construction.  The  power  to  establish 
and  regulate  ferries  is  a  governmental  func- 
tion to  be  exercised  for  the  general  welfare, 
and  has  been,  by  law,  vested  in  commission- 
ers' courts  of  the  several  counties  of  this 
state.  The  statute  authorizing  the  granting 
of  licenses  by  that  court  would  vest  in  the 
licensees  certain  privileges  and  rights,— not 
superior,  however,  to  the  power  of  the  com- 
missionero'  court  Itself,  to  establish  ferries. 
The  rights  of  a  ferryman  duly  licensed  are 
protected  against  unlicensed  interference,  but 
he  is  without  redress  for  acts  done  by  the 
government  in  the  exercise  of  its  power  in 
the  establishment  of  ferries.  He  would  not 
be  entitled  to  damages  In  cases  where  the 
court  sees  fit  to  grant  a  license  to  a  rival, 
and  we  do  not  perceive  how  he  can  have  a 
greater  right  if,  instead  of  granting  the 
license  to  another,  the  commissioners  pro- 
vide directly  for  constructing  another  ferry. 

'Rehearing  denied. 


It  is  not  an  unreasonable  supposition  that 
Individuals  might  not  be  found  to  operate 
ferries.  It  is  not  the  expressed  intention 
of  the  legislature  to  drcumscribe  the  powers 
of  the  court  to  establishing  ferries  through 
the  medium  of  licenses,  and  such  IntendoB 
will  not  be  impUed.  Sutherland  on  Statu- 
tory Construction,  speaking  on  this  subject, 
says:  "The  object  and  end  of  all  government 
is  to  promote  the  happineai  and  prosperity 
of  the  people  by  which  It  Is  established,  and 
It  connoit  be  assumed  that  the  government 
Intended  to  diminish  Its  power  of  aocom- 
pllshlng  the  end  for  which  It  was  created. 
It  Is,  therefore,  never  ImpUed  that  It  has 
surrendered,  in  whole  or  in  part,  any  of  Its 
soverelgh  power  of  legislation  for  the  gen- 
eral welfare,  of  police,  of  taxation,  or  of 
eminent  domain.  In  its  grants  of  law,  there 
la  Implied  no  covenant  to  do  or  not  to  do 
any  further  act  in  relatl(m  thereto.  So,  in 
grants  of  a  pubUc  franchise  to  a  corpora- 
tion, OS  to  buUd  and  maintain  a  road  or 
bridge,  or  to  establish  a  ferry,  no  contract 
is  ImpUed  that  It  wlU  make  no  new,  com- 
peting grant"  Suth.  St  Const  I  378.  The 
license  to  pIolntifF  was  granted  subject  to  the 
statutes  as  they  existed,  and  therefore  subject 
to  the  power  conferred  <m  the  commissioners' 
court  to  establish  ferries  at  any  time.  This 
consideration  and  limitation  entered  Into  his 
franchise,  and  it  foUows  that  he  had  no  such 
right  as  would  be  the  foundation  for  dam- 
ages resulting  from  the  exerd^s  of  such 
power. 

That  portion  of  the  petition  asking  dam- 
ages of  the  county  because  the  commission- 
ers' court  refused  to  renew  the  Ucense  is 
clearly  untenable.  Our  conclusion  is  Qiat 
the  Judgment  was  oorrect,  and  It  is  affirmed. 

FLY,  J.,  having  been  of  counsel,  did  not  alt 
In  this  case. 


NBLSON  V.  HABT.i 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 

1893.) 

CsBTioaua  to  Jostiob  or  tbs  Peace. 

1.  On  motion  to  dismiss  a  certiorari  to  a 
justice  of  the  peace  because  the  bond  fails  to 
■how  In  wliat  county  or  before  what  justice  the 
judgment  was  rendered,  the  court  may  look  to 
the  petition,  writ,  and  transcript)  and  when 
the  petition  fnlly  describes  the  court  and  suit, 
and  tliere  is  no  variance  between  the  descrip- 
tion of  the  judgment  in  the  bond  and  the  tran- 
script—the latter  being  merely  more  detailed, 
though  failing  to  name  the  sureties  on  the  bond, 
— the  dismissal  will  be  refused. 

2.  Plaintiff's  petition  alleged  that  he  was 
the  owner  of  certain  property;  that  he  irar- 
rowed  $7.50  from  defendant,  and  then  got  very 
drnnlc,  and  while  drunli  was  induced,  as  he 
was  informed,  to  sign  a  bill  of  sale  of  his  prop- 
erty; that  he  could  not  read  or  write,  and,  If 
he  signed  said  bill,  he  was  so  drunk  that  he 
could  not  remember  it;  that  said  bill  was  ob- 
tained through  fraud,  and  plaintiff  never  parted 
with  possessirai  of  said  property;  that  later  de- 
fendant took  it  by  force,  and  Itept  it;  that  plain- 
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tiff  tendered  defendant  wfaat  he  owed  liim,  and  ' 
tried  to  get  his  itropert;-,  but  eould  not;  that 
plaintiff  «uGd  b^ore  a  certain  Justice  to  re- 
•cover  it;  that  the  cause  was  not  tried  on  the 
-day  set,  hot  In  some  way  passed  on  nine  days, 
when  it  was  tried,  and  judgment  rendemd  for 
•defendant  for  all  said  property,  and  costs:  that, 
«.t  and  before  the  time  of  trial,  plaintiff  was 
▼ery  sick  in  another  town, — unable  to  come  to 
the  trial;  that  tte  cause  was  «et  without  plain- 
tiff's kne>w>edKe  or  consent;  that  injnstice  had 
t>een  done  him;  and  that  he  had  a  meritorious 
cause.  Held,  that  the  petition  showed,  prima 
■facie,  that  an  injustice  had  been  done  plaintiff, 
-without  hie  nagliKenca,  aa  required  by  Bev.  St. 
-art.  308. 

3.  The  petition  for  certiorari  to  a  justice  of 
the  peace  need  not,  in  every  case,  set  out  the 
•entire  evidence  produced  before  said  justice.  It 
is  enough  if  it  show  that  injnstiee  'baa  booi 
'done  petitioner,  or  that  he  was  deprived  of  a 
legitimate  prosecution  or  defense  without  fault 
on  his  part. 

Error  from  M  Caao  county  court;  J.  E. 
Townsend,  Judge. 

Certiorari  on  .petition  of  Frank  Hart  to  J. 
"O.  McKle,  justice  of  the  peace  of  precinct 
Na  1,  El  Paso  county.  In  the  matter  of  an 
-action  by  petitioner  against  H.  Nel6<»  to  re- 
covor  possession  of  o«taln  personal  proper- 
ty. Certiorari  granted.  Defendant  brings  er- 
■ror.   Affirmed. 

Millard  Fattenon  and  0.  N.  -Buckler,  for 
plaintiff  in  error. 

F1.T,  J.  TblB  aoit  originated  in  a  Justice 
■court  of  'El  Paso  county,  and  was  taken  by 
certiorari  to  the  county  court  There  Is  no 
statement  of  facts,  and  the  only  error  us- 
slicned  is  the  action  of  the  county  court  In 
refusing  to  dlsmlM  the  certiorari.  The  first 
assignment  of  error,  not  being  copied  Into 
the  brief  as  It  appears  In  the  record,  should 
not  be  considered,  but  we  have  done  so.  The 
first  assignment  sets  up  that  the  bond  Is  In- 
sufflctent  because  it  does  not  show  in  what 
■county,  or  befwe  what  Justice  of 'the  peace, 
the  Judgment  was  rendered,  and  because  it 
mlsdescrlbes  the  judgment  In  consideripg 
a  motion  to  dismiss  a  certiorari,  the  district 
or  county  court  should  look  to  the  petition 
-and  the  writ,  as  well  as  the  transcript  from 
the  Justice  court,  In  order  to  determine  the 
merits  of  the  motion.  Seeligson  v.  Wilson, 
■68  Tex.  869.  Bsy  a  reference  to  the  petition, 
It  will  lie  seen  that  the  court  and  suit  are 
•particularly  described.  There  is  no  variance 
between  the  Judgment  described  In  the  bond 
and  that  described  In  the  transcript  from 
the  Justice  court,  the  description  in  the  latter 
simply  being  fuller  than  that  in  the  bond. 
The  names  of  the  sureties  are  not  mentioned 
in  the  Judgment  When  taken  in  connection 
•with  the  petition  and  writ  of  certiorari,  the 
'-bond  Bufflciently  describes  the  suit  and  judg- 
■-ment  In  the  case  of  McMahan  v.  Cham- 
:bers.  36  Tck.  277,  cited,  there  was  a  material 
'Variance  between  the  record  sent  up  by  the 
Justice  of  the  peace  and  the  bond,  and  tlie 
-opinion  fallB  to  ahow  whether  the  bond  was 
construed  with  the  petition    or    not    The 


cases  cited  'in  tliat  opinion  to  mstain  Ms  &f- 
dBlon  are  not  in  i-point,  and  are  decided  oa 
fatal  mlsdeBertptlons,  and  not  im  lacking  de- 
scription. McGarrah  ▼.  Bnmey,  4  Tex.  287; 
Honifl  ▼.  Berder,  10  Tex.  2TB;  9xai1h  r. 
Oheatlunn,  12  Tex.  87. 

The  petition  aUeges  that  h  NoTemtwr, 
188B,  plaintiff  was  the  owner  of  a  certahi 
open  hack,  -set  of  hamess,  and  two  Iiorses. 
of  the  -value  of  $1S0;  that  during  said  moatb 
plaintiff  borrowed  the  sum  of  $7.50  from  de- 
fendant, (appellant,)  and  Hien  became  -very 
drank,  and  While  In  his  drunken  state  he  tnd 
been  induced,  as  he  bad  been  informed,  to 
sign  a  1>11I  of  fiUIe  to  his  property;  that  be 
could  neither -read  nor  write,  and  that  if  he 
executed  said  bill  of  sale,  he  was  so  dnmk 
tie  did  not  remember  It;  that  tbe  same  was 
obtained  through  fraud;  that  he  bad  nevw 
parted  with  the  possession  of  bis  property: 
thart  afterwards  defendant,  l>y  force,  had 
taken  his  proiterty,  and  detained  it;  that 
plaintiff  had  tendered  to  defendant  th* 
amount  he  owed  him,  and  endearored  to  j»t 
imesesslon  of  his  property,  but  conld  not; 
that  thereafter,  to  wit,  on  the  2eth  day  of 
November,  1889,  plaintiff  brought  suit  befi.ce 
J.  D.  McKie,  Justice  of  the  peace  of  precmct 
No.  1,  El  Paso  county,  Tex.,  for  possession  of 
his  property;  that  the  -first  day  of  the  court 
to  which  the  cause  was  returnable  was  I>- 
cemt>er  9,  1889;  that  on  said  day  said  cause 
was  set  for  trial  at  1  P.  M.  on  the  10th  day 
tff  December;  that  said  cause,  not  beinf 
tried  on  that  day,  was  In  some  matmer  pass- 
ed to  tbe  10th  day  of  December;  that  on  said 
date  the  cause  was  tried,  and  Judgment  ren- 
dered for  all  of  said  property,  and  costs  of 
suit;  that  plaintiff  at  the  time  of  the  trial 
and  before  that  time,  was  very  sick  hi 
Juaresi,  Mexico,  and  remained  sick  until 
about  Decern l)er  23d;  that  he  was  confined 
to  his  bed,  and  unable  to  attend  to  business, 
and  was  too  sic^  to  come  -to  EH  Paso;  that 
the  case  was  set  witliout  the  knowledge  or 
consent  of  plaintiff;  that  his  property  had 
been  delivwed  to  defendant;  that  injustice 
had  been  done  him;  that  he  had  a  Just  and 
meritorious  cause,  on  accotmt  of  his  incapaci- 
ty to  attend  court;  and  he  prayed  for  a  writ 
of  certiorari.  Appellant  objects  to  this  peti- 
tion l>ecau8e  it  does  not  show  any  suffldent 
reason  for  not  prosecuting  his  salt  in  Jus- 
tice (snnrt;  does  not  show  what  erldence 
WHB  Introduced,  or  give  any  reasoB  for  fail- 
ing to  do  so,  etc.  We  are  of  the  opinion  that 
sickness  of  the  plaintiff  was  a  sufficient  rea- 
son for  his  not  being  xsresent,  and  prosecuting 
his  suit  before  the  Justice  court.  Cordes  t. 
Kauffmon,  29  Tex.  179.  Under  the  circum- 
stances of  this  case,  the  plaintiff  h^ng  sick 
and  absent.  It  -was  -an  impossibility  for  him 
to  state,  of  his  own  knowledge,  frtiat  testi- 
mony was  Introduced;  and  we  Itave  ssen  no 
decision  holding  that  it  was  essential  tar  aa 
applicant  for  the  -writ  of  eertl«x«-l  to  swear 
to  things  of  which  he  was  ignwast,  and  it  It 
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oven  hinted  In  Seellgaon  r.  Wilson,  58  Tex. 
309,  thnt  an  affidavit  made  upon  information 
lulsht  be  reaclied  by  motion  on  tliat  ucconnt. 
^Vliile  tlie  writ  Ot  certiorari  may,  itossibly, 
uot  be  one  of  right,  as  has  been  held,  we  are 
of  the  opinion,  when  the  affidavit  shows  a 
luoritortous  cause,  and  that  injustice  has 
probiibly  be«n  done  which  was  not  ctmaed 
hy  liiH  negligence,  a  substnutinl  eotiipllnace 
with  the  law  Is  all  that  ia  demanded.  Rev. 
St.  art.  308.  There  is  no  form  prescribed  for 
the  affidavit,  and  if  an  Injury  Is  shown  to 
bave  been  perpeti-ated  the  law  will  be  satis- 
fled.  In  the  case  of  McKensle  r.  Pltuer,  10 
Tex.  185,  the  supreme  court  said:  "There 
-sbould  be  a  reasonable  degree  of  certainty 
in  a  petitioa  for  certiorari,  bat  not  tliat  ex- 
treme degree  which  Is  described  In  law  as 
certainty  In  every  prtrtlcnlnr,  and  which  ro- 
bots every  eonclusion  to  the  contrary."  In 
the  case  of  King  v.  Ijongcope,  7  Tex.  288,  it 
was  said  that  a  certiorari  ought  to  be  grant- 
eU  where,  from  the  avertuents  of  the  petition. 
If  time,  it  appears  that  the  party  has  merits, 
and  there  is  reason  to  apprehend  that  injus- 
tice may  have  been  done  him,  without  any 
fault  of  hto.  This  is  reiterated  in  Hooks  v. 
I<ewis.  16  Tex.  551;  In  Connnlly  t.  Renn,  17 
Tex.  12.^?;  in  Jones  t.  Nold,  22  Tex.  380;  and 
in  Seellgson  v.  Wilson,  58  Tex.  368. 

We  hold  that  It  is  not  necessary,  In  every 
case,  to  set  out  the  entire  testimony  on  the 
trial  In  the  Justice  court,  in  order  to  obtain  a 
certiorari,  but  the  petition  must  either  state 
all  the  evidence,  or  show  that  a  material  and 
vltnl  error  occurred  In  the  proceedings,  or 
that  injustice  has  been  done  petitioner,  or 
thiit  he  had  been  unable  to  avail  himself  of 
a  legitimate  prosecution  or  defense,  by  no 
tiwiit  <fr  neglett  of  his.  One  ov  nil  of  these 
cnnses  must  be  set  forth,  not  by  a  general 
allegation  of  the  wrong,  but  must  be  pleaded 
with  sufficient  succinctness  and  detail,  show- 
ing that  there  is  a  prima  fade  case  present- 
ed, entitling  the  petitioner  to  another  hearing 
of  his  cause.  Oldham  r.  Sparks,  28  Tex.  425. 
Appt>llee  was  entttled  to  his  writ  of  certlo- 
rari.  and  a  Jury  of  his  dty  has  determined 
that  the  flicts  set  fbrth  in  his  petition  are 
true,  and  their  verdict  will  not  be  disturbed. 
The  Judgment  of  the  lower  court  is  affirmed. 


ATCHISON,  T.  &  S.  F.  R.  CO.  t.  CLICK. 

(Coart  of  Civil  Appeals  of  Texas.    Nov.  8, 

1893.) 
Damages  ros  Pchsonal  Ixjdkies — B.\pex8bs — 

INSTHUCTIONS. 

1.  Where  there  U  evidence,  in  an  action 
for  personal  injuries,  that  plaintiff  had  used 
-drugs  and  medicines,  but  no  proof  of  the  cost 
at  tbem,  a  charge  to  the  Jury  to  consider  the 
expense  of  medicines,  in  estiiuntiiw  damages, 
i.s  prejudicial  error. 

2.  Under  Rev.  St.  art.  1318,  providing  that 
ihe  court's  charge  shall  be  filed,  and  shall  con- 
«titute  part  of  the  record,  and  be  deemed  ex- 
<-epted  to,  and  subject  to  revision,   without  a 
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bill  of  exceptions,  an  InstrQction  on  a  matter 
not  in  issue  is  ground  for  reversal,  wbeu  it  wns 
assigned  below  on  motion  for  new  trial,  though 
it  was  not  excepted  to,  nor  a  countercharge  re- 
quested. 

Appeal  from  district  court,  Bl  Paso  coun- 
ty; T.  A.  Falvey,  Judge. 

Action  by  O.  2f.  Click  against  the  Atchi- 
son, Topeka  &  Santa  Fe  Railroad  Company 
for  damages  for  personal  injuries.  Judg- 
ment for  plaintiff.  Defendant  appeals,  id- 
versed. 

Hague  &  Davis,  for  appellant.  Li-ig!i 
dark,  M.  W.  Stanton,  and  H.  H.  Neill,  foi- 
appellee. 

FLY,  J.  This  is  an  appeal  from  a  Judv;- 
ment  for  $3,900  for  personal  injtiries  sa-^- 
tained  by  appellee  by  Jumping  from  a  mov- 
ing ti-ain  of  appellant  when  the  tender  of  the 
engine  had  left  the  rails,  and  an  accident  to 
the  whole  train  seemed  Immlueut  and  im- 
pending. There  are  two  errors  assigned,  the 
first  being  as  follows:  "The  court  erred  In 
Instructing  the  Jury  to  consider,  in  estimating 
damages,  all  expenses  lor  medicines."  There 
is  In  the  record  no  evidence  as  to  the  value 
of  the  medicines  used  by  the  appellee  after, 
and  in  consequence  of,  his  Injuries,  although 
there  is  considerable  evidence  about  pre- 
scriptions, lotions,  liniments,  and  anodynes 
tbat  were  used  by  appellee.  It  was  error  in 
the  comrt  to  Instruct  the  Jm-y  to  consMer,  in 
rendering  their  verdict,  an  item  of  dnnniges 
about  which  there  was  absolutely  no  evi- 
dence upon  which  they  could  come  to  a  cor- 
rect conclusion.  Railway  Co.  v.  TIerney.  72 
Tex.  312,  12  S.  \V.  Rep.  580.  It  Is  evident 
to  us  that  this  was  an  oversight  on  the  part 
of  the  learned  Judge,  but  it  was  called  to  his 
attention  in  the  motion  for  a  new  trial,  and 
he  should  have  granted  it. 

It  is  argued  in  the  brief  of  appellee  that 
when  no  exception  is  taken  to  an  erroneous 
charge  in  a.  civil  CJise,  or  a  countercharge 
asked,  It  Is  not  sufficient  ground  for  reversal. 
Article  1818,  Rev.  St.,  reads  as  follows: 
"Such  charge  shall  be  filed  by  the  derrk  and 
shall  constitute  a  part  of  the  record  of  the 
cause,  and  shall  be  regarded  as  excepted  to, 
and  subject  to  revision  for  errors  therein, 
without  the  necessity  of  taking  any  bill  of 
exception  thereto."  Thift  statute  plainly  ren- 
ders It  tmnecessary  for  a  party  to  take  bills 
of  exception  to  the  charge,  and  the  appellant 
brought  the  matter  before  the  court  In  his 
motion  for  a  new  trial,  and  gave  the  court 
an  opportunity  to  correct  Its  error.  It  is 
true  that  defendant  had  the  right,  under 
the  statute,  to  present  a  special  Insti-uction 
on  the  subject;  but  the  mere  fact  of  a  fail- 
ure to  so  present  the  special  charge  would 
not  deprive  defendant  of  the  right  to  have 
none  but  the  proper  issue  presented  by  the 
allegations  and  the  proof  before  the.  Jury. 
It  has  been  often  held  that  a  failure  by  the 
trial  court  to  give  all  the  law  applicable  to 
the  facts  In  its  general  charge  will  not  be 
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ground  for  reversal,  unless  special  charges, 
l>rcseutlug  the  view  of  the  case  omitted,  are 
requested  by  the  party  desiring  the  presenta- 
tion, or  unless  tliere  was  positive  error  In 
the  instructions  given,  or  it  appeared  that  he 
had  received  injury  from  them.  Ford  v. 
McBryde,  45  Tex.  498.  This  Is  not  a  case  of 
a  failiu-e  to  give  all  the  law  applicable  to 
the  facts,  but  in  giving  a  charge  upon  a  ques- 
tion about  which  there  was  an  utter  lack  of 
proof.  We  are  unable  to  say  that  this 
cliiu'ge  did  not  materially  affect  the  verdict, 
for  there  is  considerable  testimony  about  dif- 
ferent medicines  that  were  used  by  appellee 
after  his  Injm-y;  and  It  is  natural  to  suppose 
tliat  the  Jm-y,  upon  reading  the  objectionable 
chai-ge,  would  conclude  that  it  was  their 
duty,  in  the  absence  of  proof,  to  fix  the  value 
of  the  medicines,  as  they  did  the  balance  of 
the  damages.  How  much  they  may  have 
considered  necessary  for  this  piu-pose,  and 
embodied  iu  their  general  verdict,  ctinnot  be 
ascertained.  We  cannot,  as  suggested  by  ap- 
pellee, conclude  that,  becsuise  there  was  no 
evidence  to  support  and  justify  the  objec- 
tionable charge,  therefore  the  jury  did  not 
regard  It  In  arriving  at  a  verdict.  It  Is  to  be 
presumed,  on  the  other  hand,  that  the  jury 
(lid  their  utmost  to  comply  with  the  demands 
of  the  charge,  especially  as  the  judge  had  re- 
minded them.  In  the  opening  of  his  charge, 
th;it  "the  law  applicable  to  this  case  you  will 
lake  from  this  charge,  and  be  governed 
tliereby."  It  Is  Incumbent  upon  appellee  to 
kIiow  that  this  erroneous  charge  was  not  cal- 
culated to  mislead  the  jury,  and  unless  this 
is  done  the  judgment  should  be  reversed. 
This  has  not  been  done  by  appellee,  and 
neither  docs  it  appear  from  the  record  that 
no  Injm'y  resulted.  Railway  Co.  v.  Hardy, 
01  Tex.  230;  Railway  Co.  v.  Greenlee,  62 
Tex.  34.5. 

The  other  assignment  sets  up  that  the  ver- 
dict Is  excessive,  but  It  Is  unnecessary  for  us 
to  pass  upon  that  question,  as  the  case  will 
be  returned  for  a  new  trial.  I'or  the  error 
discussed,  the  judgment  Is  reversed,  and  the 
cause  remanded. 

XEIMa  .!..  having  been  of  counsel,  did  not 
Bit  in  this  case. 


TUFTS  T.  STUART  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 

1893.) 

Bale— BKKAcn  of  Coxtract  —  Mbasurr  of  Dam- 
ages. 
Where  one  who  agreed  to  buy  an  ar- 
ticle to  l>e  manufactured,  repudiates  the  con- 
tract without  cause  before  delivery,  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  value  of  the  article  when 
the  seller  received  notice  that  the  buyer  re- 
pudiated the  contract.  Tufts  v.  Lawrence,  14 
S.  W.  Rep.  166,  77  Tex.  526,  followed. 

Appeal  from  El  Paso  county  court;  J.  B. 
Townscnd,  Judge. 


Action  by  James  W.  Tufts  against  Stva.-t 
&  McNair  to  recover  for  a  breach  of  con- 
tract. There  was  Judgment  for  defend30L«. 
and  plaiiuiff  appeals.     Reversed. 

Merchant  &  Teel.  for  appellant 

FLY,  J.  Appellees  on  Febiiiary  12,  'Uitf. 
signed  an  order  to  appellant  to  forward  to 
them  a  soda-water  fountain  and  aiq>liaac<-> 
which  are  particularly  set  forth  in  the  w- 
der.  App^ees  lived  In  Kl  Paso,  Tex.,  UHi 
appellant  In  Boston,  Mass.  The  order  cou- 
tuiued  an  agreement  that,  upon  rec^pt  of 
the  bill  of  lading,  payment  woidd  be  made 
by  paying  a  certain  sum  In  cash,  and  by  eiv 
cutlng  3u  notes  for  $2o  each,  and  oae  toi 
fSZ.'M,  payable  monthly  mitil  the  whole  vert 
paid,  the  notes  to  bear  6  per  cent  later- 
est  from  date  of  shipment;  "the  delivery  of 
the  goods  to  be  conditional  upon  compUaace 
with  the  above  terms  and  conditions,  aD>i 
said  apparatus  to  remain  the  prc^>erty  ol' 
James  W.  Tufts  [appellant]  until  paid  for.' 
Plaintiff  In  his  petition  sets  up  the  contra-i 
and  its  breach  by  defendants,  and  a^s  f«r 
damages  in  the  sum  of  the  whtde  contnici 
price.  Defendants  answered  by  a  general 
denial.  A  trial  was  bad,  and,  after  the  in- 
troduction of  the  testimony  of  piahitlif.  a 
a  verbal  demurrer  of  defendants  to  the  evi- 
dence w^s  sustained,  and  the  jury  instracte«l 
to  return  a  verdict  for  defendants,  whicli 
was  done.  The  testimony  shows  that  Uic 
plaintiff  did  not  keep  such  goods  as  wer<- 
ordered  in  svtxM,  but  that  they  had  to  !>>' 
manufactiu'ed  to  suit  each  order;  that  in 
compliance  with  the  (»der  he  bad  maoii- 
factured  the  soda  fount  and  appliances,  ami 
had  It  ready  for  shipment  when  he  received 
a  telegram  and  letter  from  defendants  coun- 
termanding the  order,  and  offering  to  py 
any  damages  that  might  have  arisen  by  thrir 
failure  to  comply  with  the  OMitract  How- 
ever, plaintiff  refused  to  declare  the  contract 
off,  and  afterwards  shipped  the  goods  to  di^ 
fendants.  They  were  not  received,  and  were 
afterwards  shipped  to  Dallas,  presumably  by 
order  of  plaintiff.  There  was  no  dlspm>' 
about  the  facts. 

Plaintiff,  under  the  facts  in  this  case.  coul<l 
not  recover  the  contract  price  of  the  goods 
from  defendants,  but  he  was  entitled  to  r(>- 
cover  all  damages  that  accrued  to  him  up  tc> 
the  time  of  the  repudiation  of  the  contract. 
The  goods  were  to  be  manufactured  after  tlie 
order  was  received,  and  it  has  been  uniform- 
ly held  that  where  goods  are  to  be  raaiiu 
factured  after  an  order  la  received,  the  coo- 
tnict  is  an  executory  one,  and  no  title  would 
pass  until  the  article  Is  not  only  completely 
llnishcd  and  ready,  but  is  either  actnally  de- 
livered to  the  vendee,  or  at  least  is  set  aside 
and  accepted  by  him.  Gammage  v.  Alexan- 
der, 14  Tex.  420.  A  case  almost  Idoitioal 
with  the  one  we  are  considering  was  before 
our  supreme  court  and  we  quote  their  Ian- 
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Koage  as  to  tbe  measure  of  damages  that 
Is  proper  in  this  case:  "The  telegram  sent 
l>y  appdlees  on  the  2d  day  of  June,  nud  re- 
ceived by  .appellant  before  the  goods  were 
ready  for  deUveiy,  was  a  repudiation  of  the 
coutmct  After  it  was  received,  appellant 
hart  no  right  to  proceed  with  the  p<Tform- 
ance,  or  to  recover  tbe  contract  price  as  It 
tbe  property  in  the  goods  had  passed  to  ap- 
pellees. His  remedy  was  to  sue  for  dam- 
ages for  breach  of  contract,  and  he  was  enti- 
tled to  recover  the  difference  between  the 
contract  price  and  the  value  of  the  goods 
in  the  condition  they  were  in  when  he  re- 
ceived notice  at  the  place  of  their  manu- 
facture." Tufts  V.  Lawrence,  77  Tex.  520, 
14  S.  W.  Rep.  165.  We  are  of  the  opinlmi 
that  tbe  demurrer  to  the  evidence  should  not 
have  been  sustained,  but  kthe  case  should 
have  been  submitted  to  the  jury  under  prop- 
er instructions.  TTiere  was  a  breach  of  the 
contract,  and  defendants,  in  effect,  admitted 
that  they  were  responsible  to  plaintiff  in 
stinie  damages,  by  an  offer  to  pay  the 
itmount  he  had  been  damaged,  and  plain- 
tiff had  the  right  to  have  the  amouut 
.assessed  by  the  jury.  This  damage,  what- 
ever it  may  have  been,  must  have  been  suf- 
fered before  the  telegram  was  received  i>y 
appellant,  and  he  cannot  recover  for  any 
damage  Incurred  after  that  time.  For  the 
error  of  the  court  Itelow  in  sustaioiug  demur- 
i^r  to  the  evidence,  the  Judgment  is  reversed, 
and  the  cause  remimded. 


BALL  v.  CITY  OP  BL  PASO. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 

1893.) 

McirioiPAL  Corporation — Liabilitt  roR  Dbvbct 
IN  Sidewalk — LJoxtkibctort  Neoliob:ice— Ik- 

STBOOTIOXS. 

1.  Tbe  fact  that  one  uses  a  sidewalk,  in 
ordinary  use  by  the  public,  with  Icnowledge  of 
a  defect  therein,  instead  Of  tailing  another  route 
to  his  destination,  does  not  constitute  negli- 
gence. 

2.  It  is  reversible  error  for  the  court  to 
ixoup  certain  facts,  and  to  instruct  the  jury 
that  such  facts,  if  found  to  exist,  constitute 
negligence. 

Appeal  from  district  court.  El  Paso  coun- 
ty;   T.  A  Falvey,  Judge. 

Action  by  John  Ball,  as  next  friend  of 
Charles  Ball,  against  the  city  of  Bl  Paao. 
Prom  a  judgment  for  defendant,  plaintiff 
appeals.     Revpr8e<l. 

John  Mitchell  and  J.  A  Buckler,  for  appel- 
lant. 

FLY,  J.  Appellant,  as  next  friend  of  his 
minor  son,  Charles  Ball,  sued  appellee  for 
damages  alleged  to  have  accrued  by  reason 
of  a  defect  in  a  certain  sidewalk.  Defend- 
ant filed  a  general  denial,  and  alleged  con- 
tributory negllgaice  on  the  part  of  the  minor. 
We  are  of  the  opinion  that  there  was  no 


error  in  the  court  refusing  to  give  a  special 
charge  asked  by  appellant,  instructing  the 
Jury  that  the  burden  of  proof  of  cMitribu- 
tory  negligence  was  upon  the  appellee.  The 
allegatlMis  in  the  petition  and  the  facts  In 
proof  are  such  as  required  proof  at  the  hands 
of  the  plaintiff  that  he  was  not  guilty  of  con- 
tributory negligence  In  falling  upon  the  side- 
walk. The  rule,  as  stated  by  Wharton,  and 
approved  by  our  supreme  court,  is  as  fol- 
lows: "No  doubt  whei-e,  in  an  action  for 
injuries  caused  by  failure  of  duty  on  the 
part  of  the  defendant,  the  failure  of  duty 
and  the  injury  are  shown  by  the  plaintiff, 
and  th«re  is  nothing  that  implies  that  he 
brought  on  the  injury  by  his  own  negligence, 
then  the  burdMi  is  on  the  defendant  to  prove 
that  tbe  plaintiff  was  guilty  of  such  negli- 
gence. On  the  othor  hand,  when  the  plain- 
tiffs own  case  exposes  him  to  suspicion  of 
negligences  then  he  must  clear  off  such  sus- 
picion." Whart.  Neg.  426;  Railway  Co.  v. 
Spicker,  61  Tex.  427.  Core  should  be  exer- 
cised by  a  trial  Judge  not  to  give  undue 
prominence  to  any  phase  of  the  case  In  his 
instructions  to  the  Jury,  for  it  has  a  tendency 
to  impress  them  with  the  idea  that  the  Judge 
wishes  to  give  particular  stress  to  that  poi-- 
tion  of  the  charge.  On  the  subject  of  con- 
tributory neglig«ioe,  we  are  of  the  opin- 
ion that  the  charge  of  the  court  Is  open  to 
criticism,  as  It  is  given  tmdue  and  unneces- 
sary prominence. 

The  third  assignment  of  error  is  not  well 
taken.  The  Jury  is  instructed  very  fully  on 
the  stibject  of  the  use  of  ordinary  and  rea- 
sonable care,  and  the  instmctions  are  quali- 
fied, so  as  to  cause  the  jury  to  take  into  con- 
sideration the  age  of  the  boy  in  passing  up- 
on the  question  of  care. 

Appellant  assigns  as  error  the  action  of  the 
court  in  giving  the  following  charge:  "If 
plnlnUfl  saw  the  defect  in  the  sidewalk,— 
that  Is,  if  be  saw  that  the  same  was  higher 
than  the  street,— then,  if  he  passed  over  the 
same,  if  you  believe  that  a  person  such  as 
plaintiff  might  reasonably  be  expected  to 
have  gone  around  the  same,  (if  there  were 
oth«. routes  that  he  could  have  gone  with- 
out any  material  difference  as  to  distance 
and  conv«ilence,)  or  if  by  the  exerdse  of 
such  care  and  prudence  as  might  be  reason- 
ably expected  of  a  person  such  as  plaintiff, 
knowing  of  the  condition  of  said  ^dewalk, 
he  could  have  avoided  such  Injiuy,  then 
plaintiff  would  be  guilty  of  contributory  neg- 
ligence, and  could  not  recover  for  such  in- 
Jury,  whether  defendant  was  guilty  of  neg- 
ligence or  not"  This  charge  Is  clearly  er- 
roneous. Under  repeated  decisions  of  the 
higher  courts  of  Texas,  it  has  been  held  re- 
versible error  for  a  court  to  group  certain 
facts  in  a  case,  and  instruct  the  jury  if  they 
find  these  fiacts  to  t>e  true  they  will  cmistl- 
tate  negligHice.  Negligence  is  generally  a 
question  of  fact  to  be  found  by  a  jury,  and 
it  is  a  safer  plan  In  all  cases  for  the  Judge 
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t»  submit  the  qae8tl<m  ot  whether  certain 
facts  constitute  negligence  to  tbe  Jnry.  Den- 
ham  V.  lumber  Co.,  73  Tex.  78,  11  S.  W. 
Rep.  131;  Railvmy  Co.  v.  Brings,  23  S.  W. 
Rep.  503;  and  Railway  Co.  r.  Long,  23  S. 
W.  Rep.  499,  (decided  by  this  court  at  the 
present  term.)  Again,  we  are  not  aware 
of  any  rule  of  law  that  would  require  a  per- 
son waUcing  the  streets  of  a  city  to  tal^e  an- 
other and  different  course  to  hie  point  of 
deetinatiou  than  the  one  in  which  a  defect 
in  the  sidewoUc  exists.  It  Is  the  duty  of  the 
citizen  to  exorlse  reosooabte  care  aad  pru- 
dence in  providing  for  his  own  safety,  but 
tt  is  not  hla  duty  to-  leave  a  sidewalk  in  tbe 
business  part  ot  a  city,  that  is  daily  and  con- 
stantly being  used  l^  the  public,  and  go 
off  in  quest  of  another  route,  even  though 
it  be  a  nearer  and  safer  od&  We  can  read- 
ily see  that  cireumstojices  might  arise— for 
Instance,  when  tlie  sldewalli  is  temporarily 
torn  up  for  some  purpose  by  the  authorities, 
or  where  it  is  obstructed  necessarily  for 
building  purposes— when  a  person  would  be 
held  re^KMialble  for  not  seelUng  another  and 
safer  route,  but  no  sudi  rule  cau  prevail 
where  the  accident  occurs  ob  a  street  that 
the  puUlc  ore  invited  to  use  by  tbe  munici- 
pal authorities.  Otties  and  towns  are  hdd 
resptmslMe  for  the  OMiditiMi  at  their  streets 
and  sidewalks,  and  they  cannot  be  permitted 
to  shield  themselves  from  the  charge  of  neg- 
ligence in  this  respect  by  making  the  defense 
that  the  person  injured  might  have  gone  to 
bis  point  of  destination  by  some  other  route. 
Tbe  rule  on  this  subject  is  that,  in  order  for 
OB  act  to  be  deemed  negligent  per  se,  it  must 
have  been  dcme  contraiy  to  a  statutory  duty, 
or  it  must  appear  so  opposed  to  the  dictates 
of  commcn  prudence  tliat  it  can  be  reasona- 
bly said  without  hesitation  or  doubt  that  no 
careful  person  would  have  done  it.  It  Is  also 
the  rule  tliat,  if  a  highway  or  street  is  out 
<^  repair,  or  is  obstructed,  and  this  is  known 
to  the  person  injured,  he  is  guilty  of  contrib- 
utory negligence  if  he  places  himself  Id  the 
way  of  it,  provided  as  safe  and  as  near  a 
way  is  open  to  him.  Railway  Co.  v.  (loss- 
camp,  09  Tex.  646,  7  S.  W.  Rep.  227.  In 
the  case  we  ore  considering  it  ia  the  conten- 
tion of  appellee  that  the  sidewalk  was  per- 
fectly safe,  and  was  in  dally  use  by  many 
people,  and  under  the  circumstances  it  would 
be  a  singtilar  species  of  law  tliat  would  per- 
mit it  to  Justify  an  alleged  act  of  negligence 
in  keeping  its  sidewalks,  by  saying  the  in- 
jurtHl  pivrty  ought  not  to  hiive  used  its  unsafe 
sidewalks,  but  have  gvMie  to  his  destination 
in  another  direction.  Even  if  it  hstd  been  in- 
cumbent on  appellant  to  have  gone  by  a  dlf- 
fer<»it  street,  bis  act  in  going  where  he  did 
was  not  in  itself  such  wiint  of  care  as  would 
justify  a  Judge  la  taking  the  question  from 
the  jury,  and  telling  them  it  was  negligence. 
The  question  of  contributory  negligence  in 
this  case  was  purely  one  of  fact,  and  as  such 
should  have  been  submitted,  under  appropri- 


ate instructions,  to  tiie  jury  for  their  dettr- 
mlmitioD.  For  the  errors  iadJcated  the  judg- 
ment is  reversed,  and  the  cause  remanded. 

NEILJ^  J.,  did  not  lit  hi  this 


GARZA  V.  MANCHKB. 

(Court  of  CiTil  Appeals  of  Texas.    Not.  8, 

1883w) 

NEaoTiiBi.B  iNaiBuassTS  —  Inoomamumsi  n 
Bla  s  k— Pat  m  ekt— Bvidexcs. 
In  an  action  by  tlie  holder  on  a  note  in- 
dorsed in  blank,  and  which  defendant  had  pail 
to  the  indorser,  piaiutiS's  testimony-  as  to  hi« 
ownership  was  c(»tradictotT,  and  he  had,  ac- 
cording to  defendant's  testimony,  acted  in  n>l<- 
tion  to  the  payment  in  such  a  way  as  indoc«<l 
defendant,  and  wnn  calculated  to  induce  a  m- 
Bouably  prudent  iuau,  to  believe  the  indarMr 
was  the  owner.  BM,  that  a  jndgmeot  ob  * 
verdict  for  defendant  should  not  be  disturbed. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  Khig.  Judge. 

Action  by  Leonai'do  Garxa  against  Lodwlf 
Monchke  on  a  note.  From  a  juilgmeni  tiir 
defendant,  plaintiff  aypeols.    Affirmed. 

A.  S.  Chevalier,  for  appellant.  Upsoo  k 
Bergstrom,  for  appellee. 

NEIIX,  J.  This  salt  was  brought  by  ap- 
pellant hi  the  justice's  covrt  of  precinct  No. 
1  ol  Bexar  county  to  recover  of  appellee  tbr 
sum  of  $100  upon  a  promissory  note  exe- 
cuted by  appellee,  and  poyable  to  tbe  order 
of  D.  J.  Kearney,  and  by  said  Kearney  in- 
dorsed to  Tom  Harrison,  and  by  said  Har- 
rison indorsed  in  blank.  The  appellee  ad- 
mitted the  execution  of  the  note,  bat 
denied  that  pHdnUS  was  the  legal  owti 
er  and  holder  of  It,  and  alleged  tl... 
Harriiioc  was  tbe  owner  of  It,  and  that 
be  li£d  paid  Harrisoa  the  amonnt  doe  on 
the  note,  and  that  the  note  had  simply 
b-ien  left  by  Han-lston  with  appellant  for 
safe-keeping.  Upon  die  trial  in  the  jn^iee't 
court,  judgment  was  rendered  in  favor  of  ap- 
pellee, from  wlilch  appellant  appealed  to  tl» 
district  court,  where  the  case  was  tried  by 
a  jury,  and  Judgment  again  rendered  fur  ap- 
pellee, from  which  appellant  proseoutes  tlus 
appeal. 

The  evidence  shows  Uiat  a{>pellee  iioid  Har- 
rison the  note,  and  obtained  his  receipt  in 
full  for  such  payment.  The  e^idoice  is  con- 
fllctiug  as  to  whether  Garza  or  Harrison  was 
the  owner  of  the  note.  The  testimony  of  tbe 
appellant  In  relation  to  his  ownership  of  tbe 
note  is  somewhat  contradictory.  After  the 
first  payment  was  made  by  appellee  to  Har- 
rison, If  appellee's  testimony  Is  to  be  !^ 
llevpd,  the  appellant  acted  towards  appell-^' 
in  relation  to  such  payment.  In  such  a  way 
ns  induced  him.  and  was  calculated  to  in- 
duce a  reasonably  prudent  man,  undff  tb<^ 
same  circumstances,  to  believe  that  Hiuri- 
son  was  the  owner  ot  the  note.  The  fc^sti^ 
were  fairly   sulnnlttcd   to   the  Jury  by  tb» 
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charge,  which  appellant  (Joes  not  coiuplaln 
of;  and,  there  belns  evidence  to  support  the 
venilct  of  the  jury,  this  court  does  not  feel 
authorized  In  dls  nrUlng  It  upon  appellant's 
asslRnment  of  error,  that  It  Is  contrary  to 
the  law  and  erldence.  The  Judgment  of  the 
dtstiict  court  ts  afBrmed. 

JAMES,  C.  J.,  being  disqualified,  did  not 
Bit  In  this  case. 


CAX.LAGHAN,  County  Judge,  ▼.  SALL1- 

WAY. 
(Court  of  CiTil  Appeois  of  Texas.    Nor.  8, 

1S93.) 

Makoamus— To  OorvTr  Jui>»e  —  Claims  aoainst 
Cotwnp.*— Wakrantb. 

1.  Where  one  has  presented  a  claim  asalnst 
the  county  to  the  commUaioBars'  court,  as  au- 
thorized by  law,  and  they  hare  allowed  the 
same,  and  ordered  a  warrant  to  be  drawn,  a 
petition  fer  a  writ  of  mandanina  to  compd  is- 
saaaoe  of  the  warrant  cannot  be  defeated  on 
the  ground  that  there  is  an  adequate  remedy 
by  suit  aigainat  the  county,  as  under  ReT.  St. 
art.  C77,  Ae  eommlssianera'  court  most  haTe 
refuced  to  allow  a  claim  before  an  action  there- 
on can  be  brought  acainst  the  county. 

2.  As  Rer.  St.  art.  1514,  gives  Uie  commis- 
sioners' court  power  to  audit  and  settle  all  ac- 
counts against  the  county  and  direct  their  pay- 
ntent,  an  order  allowing  an  account  and  direct- 
ing a  warrant  to  be  drawn  is  conclusive,  unless 
set  aside  by  the  district  court,  and  cannot  be 
collaterally  attacked  by  the  county  judge  In 
aoandamns  proceedings  to  compel  him  to  sign 
the  warrant. 

S.  Where  the  county  commissioners'  court 
has  allowed  a  claim  against  a  county  for  serv- 
ices uader  a  contract  for  superinteading  con- 
stnKtion  of  a  courthouse,  it  is  not  necessary 
that  the  claim  shall  be  registered  by  the  treas- 
urer, as  Rev.  St.  art.  960,  does  not  contemplate 
that  claims  agahist  the  county  shall  be  regis- 
tered by  the  treasorer,  sntess  they  are  such, 
upon  their  face,  as  he  is  authorized  to  pay  off. 

4.  As  the  statutes  require  some  claims 
against  counties  to  be  paid  out  of  the  treasury 
on  the  certificate  of  the  county  judge,  and  some 
•n  the  certificate  of  the  clerk,  the  ^vord  "or" 
will  not  be  read  "and,"  io  Rev.  St.  art.  986, 
providing  that  all  warrants  or  scrip  issued 
against  the  county  treasurer  by  any  judge  or 
court  shall  be  stened,  and  attested  by  the  clerk 
"or"  judge  of  the  court  issuing  the  same;  and, 
as  there  is  no  statute  requuing  the  county 
judge  to  sign  warrants  Issued  on  claims  au- 
dited and  allowed  by  the  county  commissioners' 
ooart.  a  wamuit  issued  by  the  clerk,  on  an  or- 
dor  of  said  court  allowing  a  claim,  and  direct- 
ing its  payment,  need  not  be  signed  by  the 
county  judge. 

A];h>^1  fro™  district  court,  Bexar  county; 
George  H.  Noonan,  Judge. 

Petition  by  Henry  B.  SalUway  against 
Bryan  Callagtaan,  county  judge,  for  a  writ  of 
mandamus.  The  writ  was  granted,  and  de- 
fendant appeals.    Reversed. 

■  A.  W.  DUlard  and  L.  N.  WalthaU,  for  ap- 
pelant   Tarieton  A  Altgelt,  for  appdlee. 

NEILL,  J.  The  appellee  brought  this  suit 
In  the  district  court  of  Bexar  county,  against 
the  appellant,  for  a  mandamus  to  cotn|)cI 
Um,  as  county  judge  of  Bexar  county,  to 


sign  and  deliver  a  warrant  in  his  favor  on 
the  treasurer  of  said  county,  for  $100.  Ap- 
pellee alleged  in  his  petition  that  it  was  ap- 
pellant's duty,  as  county  judge,  to  sign  all 
warrants  authorized  by  the  county  commis- 
sioners' court  of  Bexar  county,  to  be  drawn 
upon  and  against  funds  belonging  to  said 
county  in  ibe  hands  of  its  treasurer,  in  order 
that  the  treasorer  might  be  lawfully  author- 
ized to  pay  such  warrants;  that  on  the  23d 
day  of  February,  1893,  and  prior  thereto. 
the  commlaahmers'  court  ot  Bexar  county 
dtdy  made  and  entered  an  order  and  judg- 
ment on  the  minutes  of  said  court,  ordering 
that  a  wnrrant  be  issued  by  the  county  dert: 
of  Bexar  county  In  favor  of  appellee  Cor  the 
sura  of  flOO;  that  he  then  requested  appel- 
lant to  eign  said  warrant  in  hte  official  ca- 
pacity, as  it  was  his  legal  duty  to  do,  but 
that  he,  without  lawftal  excuse,  failed  and  re- 
fused to  sign  the  same,  and  thereby  prevents 
the  pKoper  and  lawful  order  and  judgment  of 
the  county  coinmisstoneFs'  court  from  tsking 
effect,  by  reason  whereof  he  Is  deprived  of 
the  value  of  said  warrant,  which  he  avers  to 
be  of  the  value  of  f  100,  and  be  is  prevented 
from  obtaining  said  money,  which  he  nUegos 
be  is  justly  and  lawftdly  entitled  to.  The  ap- 
pellant filed — ^Irst,  a  genet-al  exception  to  the 
petition;  and,  second,  excepted  epedally,  up- 
on t^  groends  <1)  <Aat  it  appears  fMm  plain- 
tifTs  own  showing  that  said  flOO  is  a  ciatm 
against  the  county,  and  that  petitioner  has 
another  and  adequate  remedy  for  the  re- 
covery of  the  same,  if  he  be  entitied  thereto, 
to  wit,  a  suit  In  a  court  having  jurlsdlctkm 
thereof;  (2)  that  neither  ttae  commissioneni' 
court  nor  the  members  thereof  were  parties 
to  this  suit,  and  If  he  is  entitled  to  have  bis 
voucher  signed,  then  the  noembers  of  the 
court  are  authorized  and  empowered  to  sign 
the  same;  and  <3)  that  it  appears  from  pe- 
titioner's own  showing  that  said  claim  for 
$100  Is  a  claim  against  the  county,  and  it  is 
not  averred,  and  doea  not  appear,  that 
said  claim  has  been  duly  registered  as  the 
law  requires;  and,  third,  by  special  plea.  In 
which  he  averred  "that  the  said  claim  of  one 
hundred  dollars  is  a  claim  for  superintending 
the  erection  and  construction  of  the  county 
courthouse  foi-  said  county;  that  such  em- 
ployment of  plaintiff  is  without  authority  and 
void,  in  that  the  county  commissioners'  court 
has  employed,  by  a  contr.fct  in  writing,  an- 
other and  a  different  person  to  superintend  t  he 
said  erection  and  construction,  etc.;  and  that 
such  contract  Is  still  In  full  force  and  effect, 
and  that  while  sudi  contract  Is  In  force 
there  is  no  authority  of  law  to  emtdoy  .tn- 
other  superintendent  to  pei*form  the  same 
s«rrtces,"  etc.  The  special  plea  of  defendant 
wan  excepted  to  by  plaintiff,  which  excep- 
tion was  sustained.  The  general  and  special 
exceptions  to  plaintiff's  petition  were  all 
ovemUed.  The  case  was  tried  by  the  court 
without  a  jury,  and  Judgment  rendered, 
awarding  appellee  a  peremptory  writ  of  inan- 
damus  against  appellant,  requiring  hlir.,  as 
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county  Jud^  of  Bexar  county,  and  as  ex 
officio  presiding  officer  of  the  commissions^' 
court  of  sold  county,  to  sign  the  warrant  as 
prayed  for,  from  which  Judgment  this  ap- 
peal was  taken.  The  action  of  the  court  In 
overruling  defendant's  general  and  special 
exceptions  to  plaintiff's  petition,  and  in  sus- 
taining plaintiff's  exception  to  his  special  an- 
swer, is  assigned  by  appelant  ajs  error. 

Conclusions  ot  Fact 

(1)  On  the  17th  day  of  November,  1802,  the 
county  commissioners'  court  of  Bexar  coun- 
ty, by  an  order  entered  upon  Its  minutes, 
appointed  Henry  B.  Salllway  superintendent 
of  C(»i8tructlon  of  the  new  county  courthouse, 
agreeing  to  pay  him  $100  per  mouth  for  his 
services,  and  he  thereupon  entered  upon  the 
discharge  of  his  duties  under  said  appoint- 
ment, and  waB  paid  for  his  services  by  war- 
rants' drawn  on  the  county  treasurer,  and 
signed  by  the  county  Judge,  up  to  January  16, 
1893.  (2)  That  on  the  17th  day  of  February, 
1883,  he  made  out  his  account  of  $100  fw 
services  as  superintendent  ot  construction  of 
the  new  county  courthouse  of  Bexar  county, 
extending  from  January  17,  1888,  to  Feb- 
ruary 16,  1893,  and  presented  It  to  the  county 
cleric  of  said  county,  who  made  out  a  war- 
rant on  the  county  treasurer  for  said  amount, 
:ind  presented  It  to  Bryan  Callaghan,  county 
Judge,  for  his  signature,  which  he  refused  to 
sign.  (3)  After  appellant  refused  to  sign  said 
warrant,  the  appellee  presented  his  said  ac- 
cotmt  of  $100  for  such  sorvlces,  as  a  claim 
against  Bexar  county,  to  the  county  com- 
missioners' court  of  said  county  for  approval 
and  allowance,  which  court,  on  the  23d  day 
of  Felxuary,  1883,  by  an  order  entered  upon 
Its  minutes  duly  approved  the  same,  and  or- 
dered the  county  derk  to  draw  a  warrant 
of  the  county  for  the  amount  payaUe  to 
8nlliway  out  of  the  courthouse  fund.  (4) 
After  the  order  approving  said  account,  a 
warrant  was  drawn  under  authority  of  said 
order  by  the  derk,  and  presented  to  the  ap- 
pellant for  his  signature^  which  be  refused 
to  sign,  giving  his  reaaua  tor  his  action,  that 
a  Mr.  Gordon  had  been  employed  as  architect 
and  superintendent  of  the  county  courthouse, 
and  that  there  was  no  law  for  employing  Mr. 
Salllway.  (5)  Bryan  Callaghan  was  at  the 
time  said  warrant  was  presented  to  him  for 
his  signature,  and  Is  now,  the  county  judge 
of  Bexar  county,  Tex. 

Conclusions  of  Law. 

From  these  facts  It  appears  to  us  that  the 
appellee  was  entitled  to  a  rertiniMle  ur  war- 
rant from  some  officer  autlioi'ize<l  by  Liw  to 
Issue  the  same  on  the  coimty  treasurer  for 
his  money.  It  will  not  do  to  adopt  as  law 
the  contention  of  appellant  that  he  should 
have  instituted  his  suit  against  the  county 
for  the  amount,  and  had  his  right  to  it  Judi- 
cially determined.  A  condition  precedent 
to  a  suit  against  a  county  is  that  the  claim 
upon  which  it  is  founded  must  be  presented 


to  tbe  county  commissioners'  court  for  al- 
lowance, and  the  court  have  neglected  or  re- 
fused to  audit  or  allow  the  same.  Bev.  Sl 
art  677.  Appellee  so  presented  bis  daim. 
and  it  was  audited  nnd  allowed  by  the  oonrt 
and  by  such  acUou  of  the  court  he  was  not 
able  to  meet  the  condition  necessary  to  en- 
able him  to  Institute  and  maintain  his  ae- 
tion,  nor  wtts  a  suit  against  the  county  nec- 
essary. By  artlde  1514,  Rer.  St,  eaantj 
commissioners'  courts  are  given  the  power 
to  audit  and  settle  aU  accounts  against  the 
county  and  direct  their  payment  Tbit 
power  of  the  court  was  Invoked  by  the  ap- 
pellee on  his  claim,  and  the  court.  In  tbe  ex- 
ercise of  It  made  the  order  allowing  It  re- 
ferred to  in  otu:  findings  of  fact.  Tbe  effect 
of  this  order  Is  a  Judgment  having  all  tbe 
incidents  and  properties  attached  to  a  sim- 
ilar Judgment  pronounced  by  any  regularli 
created  court  of  limited  Jurisdiction,  actiof 
within  tbe  bounds  of  Its  authority;  and  tbe 
action  of  the  court  on  tbe  claim  is  res  Judi- 
cata, and  Is  08  condusive  of  the  county's  lia- 
bility as  though  the  adjudication  bad  beeo 
made  by  a  court  of  general  Jurisdiction.  2 
Freem.  Judgm.  {  531.  By  artlde  6,  (  8,  o( 
our  constitution,  it  la  provided  that  the  dis- 
trict court  shall  have  appellate  Jurisdictioii 
aud  general  supervisory  control  over  tbe 
county  commissioners'  coiu^,  with  such  ex- 
ceptions as  may  be  prescribed  by  law.  To 
set  aside  or  avoid  the  effect  of  an  vriet  of 
the  county  commissioners'  court  auditing  aad 
allowing  a  claim  against  a  county,  this  Jnrb- 
dictlon  of  the  district  court  must  be  invoked 
in  the  proper  manner,  by  an  appropriate  pro- 
ceeding; and  imtU  it  is  done,  the  actloo  of 
the  county  court  must  stand  as  a  Judgment, 
and  cannot  be  collaterally  attacked  by  the 
district  or  any  otb»  court  What  we  hsTf 
thus  said  Is,  In  effect  to  bcrid  that  appel- 
lant's assignments  of  error  to  the  court's 
overruling  the  first  and  second  special  ex- 
ceptions of  defendant  to  plaintiff's  petition, 
as  well  as  his  assignment'  to  the  court's  sos- 
taluing  plainUff's  exception  to  bis  answer, 
are  not  well  taken. 

Nor  was  there  any  error  in  the  court's  re- 
fusing to  sustain  defendant's  third  special 
exception  to  plalntifTs  petition.  It  is  not 
contemplated  by  artlde  960,  Rev.  St.  that 
claims  against  a  county  shall  be  registered 
by  the  treasurer  unless  they  are  such  upon 
their  face  as  he  Is  authorized  to  pay  off;  for 
article  966  requires  him  to  pay  off  the  daims 
in  each  class  in  the  order  In  which  they  are 
registered.  The  first  assignment  of  error  la 
that  "the  coiu-t  erred  in  overruling  defend- 
ant's general  exception  to  plalntitTs  petition, 
because  It  Is  insufficient  In  law  to  require 
him  to  answer  thereto;"  and  the  sixth  U 
that  "the  court  erred  in  rendering  Judgment 
In  favor  of  plaintiff,  and  awarding  him  a 
writ  of  mandamus,  because  under  the  tacts 
of  tbe  case  the  plaintiff  was  not  entitled 
thereto."  These  assignments  Involve  snb- 
stantlally  the  same  question,  for,  the  plain- 
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tiff  having  proved  everything  he  alleged,  his 
proof  entitled  him  to  the  writ  If  his  allega- 
tions were  sufficient.  Article  998,  Id.,  pro- 
hibits the  county  treasurer  from  paying  any 
inoney  out  of  the  coujity  treasury  except  In 
pursuance, of  a  certificate  or  warrant  from 
some  officer  authorized  by  law  to  issue  the 
sam«,  and  malces  it  his  duty,  if  he  has  any 
■doubt  of  the  legality  or  propriety  of  any 
-order,  decree,  certificate,  or  waiTant  present- 
■ed  to  him  for  payment,  not  to  pay  it,  but  to 
make  report  thereof  to  the  county  commis- 
sioners' court  for  their  consideration  and  di- 
rection. The  questions  arising  from  tliis  stat- 
ute are:  Is  the  county  Judge  an  officer  au- 
thorized by  law  to  issue  a  certificate  or  war- 
rant on  a  claim  against  the  county  which 
lias  been  audited  and  allowed  by  the  com- 
missioners'  court?  And,  if  so,  is  he  the  only 
officer  vested  with  such  authority?  If  these 
-questions  should  be  answered  in  the  affirma- 
tive, we  should  be  strongly  Inclined  to  hold 
that,  if  such  exclusive  authority  devolved 
upon  him,  it  is  a  duty  purely  ministerial, 
which  upon  hla  failure  to  discharge,  he  could 
t>e  compelled  to  by  a  writ  of  mandamus; 
for  if  an  officer  upon  whom  is  imposed  the 
••exclusive  duty  of  issuing  such  certificate  or 
warrant  should  arbitrarily  or  capriciously 
-disregard  It,  and  could  not  be  forced  to  dis- 
charge the  duty,  claims  against  the  county, 
which  are  in  effect  judgments  against  it, 
■would  be  rendered  valudess  by  the  arbitrary 
nnd  capricious  action  of  the  county  judge. 
nnd  a  county  thus  prevented  from  dischar- 
ging its  obligations  and  carrying  out  its  con- 
tracts. 

It  is  contended  by  appellee  that  the  duty 
■of  signing  warrants  upon  diiims  against  a 
oounty  which  are  audited  and  allowed  by 
tlip  commissioners'  court  is  imposed  by  ar- 
ticle 986,  Rev.  St,  which  provides  that  "all 
warrants  or  scrip  issued  against  the  coimty 
treasurer  by  any  judge  or  coiu:t,  shall  be 
sl;rned  and  attested  by  the  cleric  or  judge  of 
the  court  issuing  the  same,  under  his  official 
-seal,"  etc.  To  give  such  effect  to  the  stat- 
ute, it  Is  argued  by  appellee's  counsel  that 
the  word  "or"  between  the  words  "clerk" 
nnd  "judge"  should  be  construed  to  mean 
"and."  This  statute  must  be  so  constnied, 
if  practicable,  as  to  harmonize  with  other 
statutes  in  relation  to  the  payment  of  de- 
mands or  claims  against  a  county.  Upon  ex- 
amination of  these  statutes  It  will  be  soon 
that  the  payment  of  certnUi  demands  a^iiliist 
counties  are  required  to  be  paid  out  of  the 
county  treasury  upon  the  certificate  of  the 
judge,  as  in  article  983,  Rev.  St.,  and  article 
1070,  Code  Crlm.  Proc.  Otliers  are  required 
to  be  paid  upon  the  certificate  of  the  clerk, 
as  In  article  3ia").  Rev.  St.,  and  article  108.">, 
■Code  Crim.  Proc.  There  are  many  other 
statutory  provisions  of  the  same  character, 
tmt  those  referred  to  are  sufficient  to  show 
that  some  claims  are  required  to  be  paid  on 
the  certificate  of  the  judge,  and  others  on 
■The  certificate  of  the  dork,  which  show  that. 


j  to  give  the  word  "or"  the  meaning  contend- 
-  ed  for  by  appellee,  the  statute  quoted  would 
!  be  inconsistent  with  other  st^itutes  ou  the 
same  subject.  If  the  words  In  the  statute 
are  given  their  usual,  ordinary,  and  accepted 
meaning,  it  Is  not  ambiguous  nor  inconsistent 
with  other  statutes  relating  to  the  same  sulj- 
Ject  Other  statutes  are  found  that  provide 
that  certain  accounts  shall  be  examined  by 
the  commissioners*  court,  and.  If  allowed.  It 
BhaU  order  a  draft  to  be  Issued  for  the 
amount  upon  the  treasiu-er  and  others,  that 
are  silent  as  to  wliat  shall  be  issued  on  the 
treasurer.  The  statute  under  which  appel- 
lee's claim  was  allowed  simply  provided  that 
the  commissioners'  court  should  direct  Its 
payment.  The  order  of  the  court  directed 
the  county  dwk  to  draw  a  warrant  of  the 
county  for  the  amount  In  favor  of  the  ap- 
pellee. There  is  no  statute  requiring  the 
county  judge  to  sign  warrants  Issued  upon 
claims  audited  and  allowed  by  the  county 
commissioners'  court,  and  we  do  not  think 
that  It  is  necessary  to  the  validity  of  such  a 
warrant  that  he  should  sign  it.  The  county 
derk  Is  the  ex-officlo  clerk  of  the  county 
commissioners'  comt,  and  keeps  a  record  of 
its  proceedings;  and,  when  a  claim  la  al- 
lowed against  a  county,  a  certified  copy  of 
the  order  from  the  minutes  of  the  court, 
attested  and  signed  by  the  county  clerk  un- 
der the  seal  of  the  county  commlsslonors' 
court.  Is  all  that  is  required  or  necessary  to 
authorize  the  county  treasurer  to  reglstor 
and  pay  the  claim.  From  this  It  follows  that 
appellee  has  the  right  to  apply  to  and  d<'- 
mand  from  tlie  county  derk  such  certiftort 
copy  of  the  allowance  of  his  chilm;  and  It 
not  appearing  that  he  had  made  such  ap- 
pllciiflon  or  demand  on  the  clerk,  or  that  tlie 
clerk  has  refused  to  issue  such  certificate  to 
him,  it  Is  dear  that  he  has  not  exhausted 
his  remedy,  and  is  not,  therefore,  entitled  to 
a  mandamus  a$;ainst  the  appellant  The 
judgment  of  the  district  court  is  reversed, 
and  judgment  here  rendered  for  appellant. 

JAMES,  C.  J.,  did  not  sit  in  this  case. 


CORLEY  et  al.  v.  ANDERSON. 

(Court  of  Civil  Appoals  of  Texas.    Nov.  8, 

1893.) 

BxECTTORS  —  Sai,e.<i  hxdek  Okder  oir  Court  — 

CONFIRMATIO!!  —  J1TDO.M  EXT  —  COLLATERAL  AT- 
TACK—LIMITATION"  OP  AOTIONS — IXSTRUCTIOXS. 

1.  The  rule  that  all  the  executors  nampil 
must  join  In  a  sale  does  not  apply  to  executors 
In  whom  no  power  of  sale  is  rested  bv  tlioir 
appointment,  but  who  obtain  the  power  only 
from  the  court;  and.  though  there  may  be  t»'ci 
executors  when  proceedings  for  sale  of  a  de- 
cedent's lands  are  had,  an  order  for  one  of  thi>in 
to  sell,  and  a  sale  reported  by  him.  nnd  con- 
firmed by  the  court,  is  suflicient  to  pass  tiili> 
as  against  a  collateral  attack. 

2.  Though  an  entry  in  the  minutes  of  the 
court  in  relation  to  an  executor's  sale  of  a  land 
certificnte  was  not  in  term.i  n  confirmation,  ypt 
where  no  further  sale  was  orilorpd.  nnd  no  ob- 
jection was  raised,  nnd  the  nionoj-  was  paid. 
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aud  iJoiH^eBslou  of  the  certificate  taken,  by  the 
liurchnHer,  this  is  equivaleat  to  a  oonflrination, 
nnd  is  sufficient  to  pass  title, 

3.  As  a  certificate  to  some  extent  located 
would  natnrally  be  in  the  sarreyor's  ofiice,  an 
exeoutor's  aale  thereof  under  order  of  the  conrt 
is  not  ioTalid  because  it  was  not  in  his  poaam- 
sion  at  the  time  of  the  sale. 

4.  The  burden  is  on  one  who  pleads  coTer- 
ture  to  defeat  the  statute  of  limitations,  not 
ouly  to  show  her  marriage,  but  also  to  show 
that  the  coverture  continued  for  a  sufficient 
time. 

5.  The  county  court,  in  probate  matters,  is 
a  court  of  general  iurisdiction,  and  its  orders 
and  judgments  cannot  be  collaterally  attacked. 

9.  A  cbaige  not  applicable  to  the  eridence 
is  properly  refused. 

7.  It  is  not  error  for  the  court  to  assume 
uncontradicted  facts,  or  to  iostract  the  jury 
that  they  have  been  established;  nor  ia  it  error 
to  submit  the  existence  of  such  facts  to  the 
jury. 

8.  If  a  party  desires  ■  charge  to  the  effect 
that  a  certain  fact  is  or  is  not  proved,  he 
Blionid  request  it. 

Knxjr  from  distrlot  oourt,  Bandei'a.  oounty; 
T.  M.  Paschal,  Judge. 

Action  bj  Stjaan  EL  Qorley  and  others 
against  Ckris  Anderaon.  There  was  a  Judg- 
ment for  defradant,  and  plaintiffa  briitg  er- 
ror.   Affirmed. 

.Tnmes  B.  Goff,  for  plaintiffs  In  error.  Mc- 
I.oary  &  Fleming,  ft*  defendant  in  error. 

J.\MES.  C.  J.  PlnintifrB  in  error,  as  heirs 
of  Henry  W.  Karnes,  brought  suit  to  recov- 
er a  tract  of  480  acres,  surveyed  In  1856,  by 
virtue  of  bounty  warrant  No. '407,  Issued  to 
Henry  W.  Karnes  on  July  2,  1S3C,  patent  la- 
sued  July  C,  1859,  stirvey  made  in  1856.  De- 
fendiint  pleaded  not  guilty,  also  the  three, 
five,  and  toi  years  limitations.  Improve- 
ments, and  Touched  his  'warrantors,  who 
made  similar  answers.  Verdict  and  Judg- 
ment were  for  defendant 

OondusioBS  of  Pact. 

That  patent  was  to  Henry  W.  Karaes,  and 
most  of  plaintiffs  were  shown  to  be  his  heirs. 
About  1840,  Karnes  died,  and  his  will,  pro- 
bated In  Bexar  cwmty,  named  Thomas  Ad- 
dlcks,  Wllllfun  Winston,  John  W.  Smith,  and 
John  0.  Hays  executors,  (not  Independent 
executors,)  and  provided,  among  other  things, 
for  the  payment  oC  his  debta  Winston  did 
not  qualify,  but  it  appears  that  the  others 
did,  and  at  the  January  terra,  1841,  Smith  re- 
signed, up  to  wlUch  time  all  tiree  were  the 
e.vecutor»,  and  thereafter  Addicks  and  Hays 
were  the  executors.  In  December,  1840,  an 
Inventory  was  returned  in  the  estate  by  John 
C.  Hays  and  John  W.  Smith,  executors, 
which  described,  besides  certain  lands,  the 
f.«llc)wing:  -'One  military  warr.ant,  No.  3,065, 
for  1.2.S0  acres  of  land,  as  applied  for  on  the 
Kio  Frio,  appraised  at  $100.00.  One  donation 
warrant,  No.  407,  for  six  hundred  and  forty 
acres,  not  applied  for,  appraised  at  ?50.00." 
In  September,  1S41,  an  additional  inventory 
appears  to  have  been  ftlod.  This  inventory 
was  not  shown,  but  enough  ajjpears  to  satis- 


fy us  that  it  was  for  personal  property  not 
■embraced  in  the  original  inventory.  On  0^ 
tober  25,  1841,  an  m-der  was  made  that  Ad- 
dicks, one  of  the  executors,  sell  tbe  penonal 
property  In  ttie  siipplemental  Inventory,  taaS 
also  the  reel  estate  of  Hie  succession.  From 
Oie  notice  of  sale  immediately  following,  (So- 
vember  7,  1841,)  and  from  the  accoont  of 
sales  filed  Jantiary  6,  1842,  by  Addicks,  the 
certificate  seems  to  hare  been  regarded  as  lo- 
cated, for  in  the  notice  tbe  two  certificata 
appear  to  be  referred  to  as  surreys,  and  in 
the  account  of  sales  the  warrant  in  questioD 
is  described  as  follows:  "IiSBd  warrant  for 
640  acres  of  land.  No.  407,  granted  to  the  <i^ 
ceased,  together  with  tbe  benefit  9f  the  loca- 
tion on  Sandles  creek,  sold  to  James  Bobin- 
son  for  $30.00,"— from  which  we  conclude 
that  at  the  date  of  the  order  of  sale  this  cer- 
tificate was  either  located,  or  in  snch  condi- 
tion as  to  bare  been  regarded  by  tbe  cotut  w 
real  estate  in  making  the  order  of  sale,  and 
was  Intended  to  be  included  In  sncb  older. 
It  appears  that  the  account  of  sales  was  filed 
by  Addicks  under  oath  on  Janiury  8,  18*2,  is 
Tacation,  and  at  the  following  term  the  ooon 
made  tlie  following  entry  with  reference  t» 
it:  "Sale  bill  returned  by  one  of  the  esecn-  • 
tors,  amounting  to  one  htmdred  and  sevoily- 
flre  dollars  and  seventy-two  %  cents,  wUdi 
was  filed  on  the  Gtli  instant,  during  vaca- 
tion." Nothing  s^ms  to  have  been  done  aft- 
erwards in  the  estate,  and  no  deed  or  trans- 
fer from  the  executors,  or  either  of  them. 
was  produced  -  or  ^own,  and  there  was  bo 
other  evidence  of  payment  by  Robinson  of 
the  purchase  money  for  the  certificate.  The 
warrant  was  not  placed  upon  the  particular 
land  In  controversy  until  1836.  it  having  been 
obtained  by  the  representative  of  James  Rob- 
inson's estate  from  the  surveyor's  office. 
There  appeared  to  be  debts  against  the  es- 
tate. 

The  court,  among  oHier  cliarges,  gave  the 
following:  "Charge  1.  If  the  Jury  find  fn» 
the  evidence  that  the  land  In  coatroversy  was 
patented  to  H.  W.  Karnes,  tliat  he  died  be- 
fore tbe  20th  of  May,  1889,  and  that  plain- 
tiffs have  established  the  fact  of  heirship  i; 
claimed,  this  would  constitute  a  prima  farie 
case  entitling  them  to  recover  the  land  sued 
for,  unless  you  further  And.  und»-  the  i»- 
stmctions  hereinafter  given  you.  tltit  defeml- 
ant  has  shown  title  out  of  Karnes'  estate  ti> 
himself,  or  unless  his  title  is  defeated  by 
limitation;  and  you  will,  in  case  you  find  tlh> 
above  facta  proven,  and  that  defendant  ha» 
not  shown  title  out  of  H.  W.  Karnes'  estate 
as  aforesaid,  or  imless  ddeated  by  UmiUi- 
tions,  you  will  find  a  verdict  for  plaintiffs 
Charge  2.  You  are  instructed  that  the  tran- 
script or  certified  copies  of  orders  of  probaie 
proceedings  from  tbe  probate  court  of  Bexar 
cotuty  in  the  estate  ot  Henry  W.  Karnes,  de- 
ceased, introduced  in  evidence  by  tbe  plaki- 
tiffs  and  defendant,  establisties  (1)  a  valid  aiV- 
luiuistiiitiott  on  said  estate;    (2)  an  order  to- 
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sell  at  public  sale  the  land  certitt«ite  by  vlr-  ! 
tne  of  -which  the  land  !n  controversy  was  lo- 
cated; (3)  a  return  of  said  sale  by  the  execu- 
tor ordered  by  the  conrt  to  make  it,  and  the 
order  of  the  court  recognizing  the  return  of 
said  sale,  amounting  to  a  confirmation  or  ap- 
prOTal  thereof.  These  facts  prima  focie  vest- 
ed the  title  to  said  land  certificate  in  the  pur- 
chaser, James  Robinson;  and  the  deeds  from 
said  Robinson's  heirs  to  Hoffman  nnd  Schmidt 
to  Johnson  and  Anderson,  introdticed  In  evi- 
dence  by  the  defendant,  Anderson,  had  the 
etfect  to  vest  title  of  said  Robinson  in  the  de- 
fendant Obris  Anderson,  provided  it  farther 
appears  from  the  evidence,  and  you  so  find, 
that  said  Robinson  paid  the  amount  of  the 
pnrchaae  money  for  said  land  warrant  Ko. 
407.  And  if  you  so  find  the  facts  to  l>e,  you 
need  go  no  fortlier  in  your  investigation  of 
this  ca«e,  bat  will  return  a  verdict  for  de- 
fendant" By  charge  8  the  conit  Instructed 
the  jury  tlmt  if  they  found  that  the  parcbase 
money  -was  not  paid  by  said  Robinson  they 
nvould  proceed  to  consider  the  defenses  of 
limitations,  etc.,  and  in  this  charge  it  was 
stated  by  the  cotwt  that  plaintiffs'  counsel 
admitted  that  all  of  the  plaintiffs  except 
Snsan  H.  Corley.  Billen  M.  Oox,  Arimnsas  P. 
Denlson,  and  Annie  O.  King  were  barred  by 
limitations.  After  diarglng  the  jvary  formal- 
ly in  regard  to  tlie  several  plans  of  limita- 
tions, the  court  stated  further  as  follows: 
•'Bnt  In  this  connection  the  jury  are  charged 
that  the  statntes  of  limitation,  as  herein 
charged,  do  not  run  against  .a  marrtrd  wo- 
man, during  her  coverture;  and.  the  plaintiffs 
Ii.iving  replied  to  defendant's  plea  of  limita- 
tion that  they  were  married  women,  you  are 
tlierefore  charged  that  if  you  believe  that  Gie 
plaintiffs,  or  either  of  them,  were  married 
women  at  the  time  tlie  defendant's  adverse 
ponesslon  commenced,  then  the  statute  of 
MmltatlMi  did  not  run  against  such  plaintiffs 
so  long  as  snch  disability  existed;  but  in  this 
connection  yon  are  charged  that  the  bni-den 
of  proof  is  on  the  plaintiffs  to  show  the  date 
of  sudi  marriage  and  period  that  they  con- 
tinued under  snch  disability."  There  was 
evidence  showing  such  possession  as  satisfied 
the  statutes  of  limitations  by  defendant,  An- 
derson, and  those  under  wliom  Ixe  held,  from 
and  aince  1872,  with  deeds  registered,  and 
payment  of  taxes.  The  suit  was  filed  May 
20,  18S9.  There  was  no  evidence  as  to  Ar- 
kaiuas  P.  Dcnlsoii's  coverture  or  heirship. 
Annie  O  King  wns  shown  to  have  married 
in  1865,  and  she  sues  as  a  feme  sole.  Ellen 
Cox  was  married  in  1856  to  R.  M.  Cox.  and 
sues  with  her  hnsband,  R.  M.  Cox.  Kusan 
H.  Cooley  was  ninrrled  In  1844  to  W.  H. 
Cooley.  and  sues  with  her  hui^band,  W.  H. 
Cooley.  r>efendants  showed  a  regular  chain 
of  title  from  and  imder  Robinson. 

Conclusions  of  Law. 

The  first  assignment  of  error  Is  that  the  I 
court  erred  in  its  first  clinrKe,  above  copied,  i 


for.  as  Is  stated  by  appellants,  '•submitting 
to  the  jury  a  question  of  law,  and  making 
their  finding  that  the  land  was  patented  to 
Henry  W.  Karnes  a  condition  precedent  to 
their  finding  a  verdict  for  plaintiffs."  The 
patent  to  Henry  W.  Karnes  was  in  evidence 
without  question,  and  it  would  have  been 
proper  for  the  court  to  have  so  stated  to  the 
jury  without  leaving  it  to  them  to  find  the 
fact.  That  the  legal  effect  of  the  patent  was 
to  vest  title  in  Kames  is  stated  in  the  charge. 
It  is  not  error  foi;  the  court,  when  facts  are 
proved  without  contradiction,  to  assume  sucli 
facts,  or  to  instruct  the  jury  that  they  have 
been  established.  At  the  same  time  It  is  not 
error  to  submit  the  existence  of  sudi  facts  to 
the  jury  as  other  facts  are  nnjulred  to  be 
submitted.  If  a  paiTy  desires  a  charge  to 
be  given  to  the  effect  that  a  certain  ftict  is 
proved  or  not  proved,  he  should  ask  for  It. 
Ivey  V.  Williams,  78  Tex.  G87,  10  S.  W.  Rep. 
163.  Th'e  was  not  done  In  this  Instance. 
Besides,  it  appears  that  the  other  portiwis 
of  the  charge  virtually  instruct  the  Jury  th.it 
the  title  to  the  survey  was  originally  in 
Henry  W.  Karnes,  and  it  is  altogether  Im- 
probable that  any  detriment  resulted  to 
plaintiff  in  this  particular. 

It  !b  Insisted  thnt  the  second  charge  was 
erroneons,  because  the  evidence  showed  that 
the  sale  was  made  at  th.>  Instance  of  and  by 
one  of  the  executors  <Mily,  and  that  the  evi- 
dence does  not  show  a  confirmation  of  the 
sale  of  this  warrant  to  Robinson.  It  ap- 
pears that  the  court  instmcted  the  Jury  th;u 
the  facts  in  evidence  rdatlve  to  the  sale 
showed  a  sale  and  a  confirmation  thereof,  nn  I 
that  title  to  the  warrant  was  thereby  vested 
in  Robinson,  provided  the  Jury  should  find 
from  the  evidence  that  he  paid  the  purchase 
money.  This  last-named  fa«rt  was  the  only 
one  left  to  the  determination  of  the  jury  in 
this  connecti<»i. 

The  principle  Invoked  by  appellants  that 
it  requires  the  Joint  action  of  executm-s  to 
convey  property  applies  to  executors  who 
are  trustees,  such  as  Independent  executors. 
Where  more  than  one  of  such  have  q«allHe<l. 
tlipy  must  all  act,  to  exercise  powers  derived 
from  the  will,  the  reason  being  th.it  the 
power  has  not  been  vested  In  any  one  of 
them.  We  do  not  brieve  this  principle  is 
applicable  to  administrators  or  to  executors 
in  whom  no  power  to  convey  is  vested  by 
their  appointment,  and  who  obtain  what 
power  they  may  exert  in  the  premises  from 
the  court  under  whose  direction  thoy  act. 
Schouler,  Ex'rs,  $  4<)4.  A  stile  by  the  ordi- 
nary administrator  is  not  a  sale  by  him,  but 
It  is  In  reality  a  sale  by  the  court,— a  species 
of  Judicial  sale.  Where,  as  in  this  case, 
there  were  tvo  exetnitoi's  when  the  proceed- 
ings of  sale  were  had.  an  order  of  the  court 
for  one  of  them  to  eeG,  and  a  sale  reported 
by  him  and  confirmed,  will  be  held  to  pass 
title  to  the  proi)erty.  certainly  as  against  col- 
lateral attack,  as  effectually  as  If  lioth  had 
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dieted.  The  sale  is  not  a  niQlity.  In  Wells 
T.  Mills,  22  Tex.  302,  wbere  tlieie  were  two 
adiniulstrutors.  a  sale  made  by  one  of  them, 
and  returned  by  liim  alone,  was  re^rded  as 
a  sufficient  return,  alttaougb  in  that  case  it 
seems  that  both  afterwards  joined  in  making 
de(xl  to  the  purchaser. 

The  entry  niade  in  the  minutes  of  the 
■court  relative  to  tlie  account  of  sales  was 
not,  in  terms,  a  confirmation  of  the  sale. 
The  court  thereby  merely  noted  the  fact 
that  the  return  had  been  made.  But  we  can- 
not say  that  the  dlstiict  Jbdge  erred  In  de- 
claring that  it  was  a  confirmation,  in  view 
of  the  undisposed  facts  connected  with  it. 
*L'he  entry  was  not  a  rejection  of  the  sale. 
No  further  sale  was  ordered,  no  objection 
was  made  to  the  sale  by  creditors  or  others, 
uo  further  actl<Hi  whatever  is  shown  to  have 
taken  place  In  the  estate,  and  no  question 
has  been  since  raised  by  those  Interested 
-concerning  it,  and  tlie  certificate  was  taken 
possession  of  by  Itobinsou's  representative. 
If  there  was  error  in  the  court  assuming 
that  these  facts  and  circumstances  estab- 
lislied  a  cunflrmation  of  the  siile,  the  error 
was  rendered  Immaterial  by  submitting  the 
fact  of  the  payment  of  pm-chase  money  by 
nobinson,  and  charging  the  Jury  that  for  the 
proceedings  to  have  passed  the  title  to  the 
purchaser  it  must  appear  that  Robinson  paid 
the  purchase  money,  and  by  the  finding  of 
the  Jury  thereon.  This  question  of  fact  was 
correctly  submitted  to  the  Jury  under  the 
facts  and  circumstances  presented  by  the  tes- 
timony, and  their  verdict  necessarily  implies 
that  they  concluded  the  ptvchase  money  had 
been  paid.  This  fact  being  found,  it  fol- 
lowed that  the  piu-chaser  was  entitled  to  a 
confirmation  of  the  sale  by  the  court,  and 
this,  together  with  the  other  facts  stated, 
was  undoubtedly  equivalent  to  a  confirma- 
tion, and  should  operate  to  confer  title. 
Nelll  r.  Cody,  26  Tex.  290;  Moody  v.  Butler, 
63  Tex.  210.  It  is  insisted  also  that  an  exec- 
utor's sale  of  personal  property  not  in  his 
possession  or  present  at  the  sale  is  invalid. 
What  merit  there  may  be  In  this  as  a  propo- 
'  «ition  of  law  we  need  not  examine  into,  be- 
cnu.<ie,  if  correct,  it  has  no  applicaticm  to  this 
-case.  The  evidence  indicates  that  the  cer- 
tificate had  become  Identified  with  a  loca- 
tion, and  was  thos  sold;  and  naturally  the 
certificate  would  be  In  the  surveyor's  office, 
wliere  It  was  afterwards  fotmd  by  the  rep- 
ics^tatlve  of  Robinson  and  withdrawn. 
Appellants  emphasize  this  condition  of  the 
warrant  in  their  assignments  and  brief.  It 
cannot  be  serioiisly  contended  that,  if  s«rfd  as 
a  located  certificate,  it  was  necessno'  that  it 
should  have  been  in  the  administrator's 
hands  at  the  time  of  the  sale.  We  wUl  here 
add  that  the  case  presented  Is  not  one  where 
a  land  certificate  was  sold  after  it  had  be- 
come merged  into  land.  It  appears  to  have 
been  to  some  extent  locited.  and  the  order 
authorized  tlie  sale  of  realty  as  well  as  per- 


sonalty, and  the  warrant,  with  the  right  t» 
the  location,  was  the  subject  of  the  s;ile. 
Farris  v.  Gilbert,  50  Tex.  300.  That  the  Iv 
cation  was  afterwards  abandoned,  and  au- 
other  location  made,  would  not  affect  the 
title  to  the  certificate. 

It  follows,  after  disposing  of  the  above 
features  of  the  case,  that  appeUants  have 
no  legal  reason  to  complain  of  the  verdict, 
unless  certain  eiTors  assigned  in  the  cliarges 
on  limitations  are  well  taken.  The  fifth  as- 
sijnimcnt  of  error  is  as  follows:  **Tbe  court 
erred  In  the  fifth  paragraph  of  defendant's 
special  charge,  virtually  instructing  the  Jnry 
that  it  was  incumbent  on  the  plalntifb,  who 
had  shown  themselves  to  have  been  married 
women  at  the  time  possession  was  taken,  to 
prove  the  additional  fact  that  the  marital 
relation  had  not  been  dissolved,  which  is 
manifest  error,  inasmuch  as,  when  a  mar- 
riage has  been  proven,  the  legal  presumptioD 
is  that  the  relatlMi  subsists  till  otherwiiie 
sliiiwu."  It  is  incumbent  on  plaintiffs  wh" 
seek  for  disability  to  avoid  the  effect  of  the 
statute  of  limitations  to  prove  that  at  the 
date  the  adverse  possession  began  the  dis- 
ability existed,  and  that  it  continued  to  ex- 
ist for  a  sufficient  time  to  prevoit  the  stntute 
from  having  its  effect  The  court's  charge 
(Xo.  3,  above)  states  a  correct  proposition  of 
law  on  this  subject  as  applicable  to  the  facts 
of  this  case;  and  if,  as  appellants  contend, 
a  presumption  obtiiins  in  such  case  that  a 
disiibility  once  proved  to  exist  continues  to 
exist,  they  should  have  requested  sncli  a 
charge.  We  are  of  opinion  that  tills  general 
rule  of  evidence  concerning  presumptions  of 
fact  does  not  apply  iu  respect  to  disabilities 
i-elied  on  to  defeat  the  statute  of  limitations. 
The  stiitute  is  a  complete  bar  against  the 
title,  whoi  the  facts  supporting  It  are  shown, 
presumably  against  nil  person.<t,'  even  those 
under  disability.  To  avoid  its  oi^eratiou  the 
claimant  must  by  some  affirmative  evidence 
establish  both  the  existence  of  the  disal>ility 
at  the  time  the  statute  commenced  to  run  and 
its  continuance  for  a  sufficient  period.  In 
this  case  tlie  charge  that  appellants  argoe 
should  have  been  given  would  not  have  been 
applicable  to  the  evidence.  Of  the  four  fe- 
males clainiod  by  nppeUiiuts  to  have  been 
under  dlwibllity  of  coverture,  one  of  tliese. 
Arkansas  P.  Denlson,  is  not  shown  to  have 
been  married,  or  to  be  one  of  the  heirs.  Two 
of  them,  Susan  H.  Oorley  and  Ellai  M.  Cox, 
were  both  suing  Jointly  with  their  husbands, 
and  the  evidence  shows  they  were  man  and 
wife,  respectively,  long  before  the  possession 
began,  and  It  was  not  necessary  to  resort 
to  presumptive  evidence  of  the  continuance 
of  their  coverture.  The  remaining  one,  An- 
nie O.  King,  was  married  to  W.  J.  Ivlnj:  In 
ISCo.  She  sues  as  a  feme  sole,  and  It  doe* 
not  appear  from  the  evidence  when  she 
ceased  to  be  a  married  vroman.  It  Is  not 
even  shown  that  she  was  still  a  married 
wouum  iu  ISTi*,  when  the  adverse  i>ossossion 
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tieKun.  It  would,  we  bellere,  hare  been  Im- 
l)nn)W  to  charge  tiie  Jnrj'  in  her  case  that 
ihej-  could  presume  tbnt  she  was  under  cover- 
tm-e  In  1S72,  and  for  a  period  afterwards 
«ufficieut  to  obviate  the  bur  of  the  statute. 

The  seventh  assignment  of  error  Is  this: 
"There  Itclng  no  deed  or  evidence  of  payratmt 
of  tiie  purchase  money,  or  conlitmation  of 
the  sale  of  the  warrant,  defendant  showed 
neither  tlUe  nor  color  of  title  dernlgned  from 
the  sovereignty  of  the  soil,  as  contemplated 
by  the  statute;  hoice  the  refusal  of  the  court 
to  give  to  the  Jury  plahitifTs  special  charge 
Xo.  1  was  error."  The  charge  asked  was 
that  the  stiitute  of  limitations  of  thi'ee  years 
did  not  apply  to  the  facts  of  the  case.  The 
-conclusions  of  this  court  already  given  d>'p»se 
of  this  assignment  In  favor  of  the  applica- 
bility of  the  thiee-years  statute. 

It  is  further  contended  that  to  siistaln  the 
Judgment  It  was  essential  that  an  application 
should  have  been  made  by  all  the  executors 
-for  that  purpose,  and  for  good  cause  shown.  It 
was  once  held  In  this  state  that  the  county 
coiurt  in  probate  matters  was  one  of  limited 
Jurisdiction,  and  that  such  an  application 
must  be  shown  to  have  been  made.  In  order  to 
give  the  court  Jurisdiction.  Finch  v.  Edmon- 
ton, 8  Tex.  504.  This  idea  has  been  aban- 
-dMied,  and  the  more  enlightened  doctrine 
now  prevails  that  such  court,  in  matters  per- 
taining to  estates,  is  one  of  general  Jurisdic- 
tion, and  its  orders  and  Judgments  are  sup- 
I>orted  by  presumptions,  as  other  courts  of 
general  Jurisdiction  on  collateral  attack. 
Weems  v.  Masterson,  80  Tex.  4C,  15  S.  V,'. 
Kep.  590;  Glllenwaters  v.  StMtt,  C2  Tex.  072. 
-Onr  c(»icIuslon  Is  that  there  is  no  error  re- 
<ltilrlng  a  reversal,  and  the  Judgment  Is  af- 
firmed. 


CLIFFORD  V.  LEE  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 

1893.) 

£xBCUTiox— Time  op  Issoa.vce— Actkin  for  Dam- 

AOES— Ibstbuctions — Nbw  Trial— Remittitck. 

1.  Under  Rev.  St.  art.  1632,  ailowiug  an 
execution,  in  less  than  10  days  after  rendition 
of  Judgment,  on  the  filing  of  an  affidavit  that 
defendant  "is  al)out  to  remove  his  property  out 
of  the  county,  or  is  about  to  transfer  or  secrete 
his  property  for  the  purpose  of  defrauding  cred- 
itors," it  Is  not  necessary  to  state  tiiat  the 
property  is  being  removed  with  intent  to  de- 
frand  creditors. 

2.  In  an  action  for  damages  for  issuing  an 
execution  in  less  than  10  days  after  rendition 
-of  the  Judgment,  an  award  of  exemplary  dam- 
ages is  not  warranted,  where  there  was  no  mal- 
ice on  the  part  of  defendant,  and  plaintiffB 
were  removing  their  property  out  of  the  countv. 

3.  In  snch  action,  It  is  error  to  charge  that, 
nnlesB  it  is  shown  that  plaintiffs  were  about  to 
remove  "all"  their  property  out  of  the  county, 
the  execution  was  wrongful,  as  the  execution  is 
warranted  if  a  large  portion  of  the  iMoperty  Is 
about  to  be  removed. 

4.  In  such  action,  it  Is  error  to  charge  that 
"the  issnanc*  of  an  execution  immediately 
upon  the  rendition  of  a  judgment,  upon  the 
filing  of  the  proper  affidavit,   without  waiting 


for  the  lapse  of  ten  days,  is  summnry,  auj 
might  be  rendered  exceedingly  harsh  and  op- 
pressive, by  resorting  to  it  wron^uUy,"  as  the 
charge  intimates  that  the  court  thinks  a  wrong 
has  been  done. 

5.  Though  malice  may  be  inferred  froui 
want  of  probable  cause  for  issuing  an  execu- 
tion before  expiration  of  the  10  days  allowed 
after  rendition  of  Judgment,  it  is  error  to  sui  in- 
struct the  jury. 

6.  Where  the  damages  allowed  are  excess- 
ive, the  court  cannot  allow  a  remittitur,  in- 
stead of  granting  the  new  trial  applied  for. 

Appeal  from  El  Paso  co«mty  court;  Allen 
Blacker,  Judge. 

Actlm  by  Lee  &  Smith  against  James  Clif- 
ford. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.     Reversed. 

.  T.  L.  Nugent  and  N.  W.  Stanton,  tot  appel- 
lant Millard  Patterson  and  C.  N.  Buckler, 
for  appellees. 

FLY,  J.    This  Is  a  suit  for  damages  alleged 
to  have  arisen  by  reason  of  a  levy  at  an  exe- 
cution on  certain  cattle,  the  levy  having  been 
obtained  on  same  day  Judgment  was  render- 
ed, by  virtue  of  an  affidavit  tliat  the  appelUn-a 
were  about  to  remove  their  propertj-  out  of 
El  Paso  county.     The  evidence  shows  that 
appellant  had  obtained   a   judgment  In   the 
Justice  court  against  appellees  for  $185,  and 
that  on  same  day  T.  E.  ClifTord,  agent  for  ap- 
pellant, made  the  affidavit,  and  obtained  an 
execution,  which  was  levied  on  100  head  of 
I  cattle    belonging    to    appellees.     Appcllet-s 
,  sued   for   $300   actual  and    $C00   exemplary 
.  damages,  and  the  Jury  returned  a  verdict  for 

$300  actmil  and  $184  e.vemplary  damages. 
,  After  appellant  had  filed  his  motion  for 
!  new  trial,  and  after  the  county  Judge  had  In- 
dicated that  he  was  of  the  opinion  that  the 
verdict  was  excessive,  the  plaintiffs  were  al- 
lowed to  file  a  remittitur  of  $144  of  the  ac- 
tual damages.  To  this  action  of  the  court 
the  defendant  reserved  a  bill  of  exceptions. 
The  court  should  not  have  i>ermltted  the  re- 
mittitur, but  should  have  granted  a  new  trial. 
Under  the  facts  In  this  case,  the  verdict  of 
the  Jury  was  clearly  excessive;  and  It  was 
not  in  the  power  or  authority  of  a  judge  to 
again  pass  upon  the  facts,  and.  In  effect,  ren- 
der the  verdict  he  thought  the  Jury  should 
have  rendered.  Kaufman  v.  Armstrong,  74 
Tex.  65,  11  S.  W.  Rep.  1048.  Under  the 
facts  In  this  case,  tlie  Judgment  for  actujil 
damages,  after  the  remittitur,  is  In  excess  of 
the  amount  proved  up  by  the  witnesses. 

The  coturt  charged  the  Jury  "that  the  Issu- 
ance of  an  execution  immediately  upon  the 
rendition  of  a  Judgment,  upon  the  filing  of  a 
proper  affidavit,  without  waiting  for  the 
lapse  of  ten  days,  is  summary,  and  might  be 
rendered  exceedingly  harsh  and  oppressive, 
by  resorting  to  It  wrongfully."  Such  lan- 
guage should  not  be  used  in  a  charge  to  a 
Jury,  for  it  Is  calculated  to  lead  the  JiU7  to 
bdleve  that  the  court  thinks  a  great  wrong 
has  been  dcMie.  and  may  Influence  them  In 
the  verdict  they  render.  lu  this  case  the 
Jury  was  clearly  luWuenceil.  In  some  manner. 
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to  return  a  verdict  unsupported  by  the  facts,  I 
nnd  this  charge  inny  hare  had  its  influence 
iu  leading  to  that  result.  The  erldoice  In 
this  case  does  not  support  a  flndiiig  fmr  ex- 
emplary damages,  as  there  does  not  appear 
from  the  facts  that  there  dtos  any  malice  on 
the  part  of  the  appellant;  aad  it  does  ap- 
pear, from  the  testimony  of  all  the  witness- 
es, that  the  appellees  were  lemoying  thdr 
property  out  of  the  county,  and  that  there 
was  probable  oause  for  mailing  the  affidavit 
for  the  summary  execution.  Article  1632, 
Iter.  St.,  allows  the  Issuance  of  an  execution 
from  a  Justice  court,  in  less  than  10  days, 
"upon  the  filing  of  an  affidavit  by  the  plain- 
tiff in  the  judgment,  c*  his  agent  or  attorney 
to  the  effect  that  the  defendant  is  about  to 
remove  his  property  out  of  the  county,  or  is 
about  to  transfer  or  secrete  his  property  for 
the  purpose  of  defrauding  his  creditors;" 
and  It  was  not  necessary  for  the  appellant's 
agent  to  have  sworn  that  the  cattle  were 
being  removed  out  of  the  county  with  intent 
to  defraud  creditors,  as  that  applies  only  to 
an  affidavit  as  to  secreting  or  transferring 
property.  Mere  proof  that  the  cattle  were 
being  removed  from  the  county  would  Jus- 
tlfjr  getting  out  the  execution  before  the  ex- 
piratioa  of  10  daj's  from  date  of  judgment 

It  was  error  in  the  court  to  instruct  the 
jury  that,  unless  it  was  shown  that  the  plain- 
riffs  -were  about  to  remove  all  their  proper- 
ty out  of  the  county,  the  issuance  of  the  exe- 
cution would  be  wrongful.  Appellees  ad- 
mit, themselves,  that  they  were  removing 
their  property  at  the  time  the  writ  was  lev- 
ied, and  the  statute  does  not  require  the  af- 
adavit  to  state  that  the  whole  or  a  part  of 
the  property  was  being  removed;  and  proof 
that  a  large  portion  of  the  property  was 
about  to  be  removed  would  justify  the  affida- 
vit, and  the  issue  of  the  execution  would  not 
be  wrongful. 

The  court  should  not  have  Instructed  the 
Jm-y  that  malice  is  to  be  inferred  from  want 
of  probable  cause.  JIalice  may  be  inferred 
from  want  of  probable  cause,  but  this  does 
not  Imply  that  it  is  proper  to  so  charge  a 
Jury.  The  cotfft  not  only,  in  its  charge,  gave 
this  Instruction,  but,  at  the  request  of  ap- 
pellees, repeats  it  in  a  special  charge.  Bier- 
ing  V.  Bank,  69  Tex.  600,  7  S.  W.  Rep.  90. 

We  have  reviewed  tlie  material  questions 
iiileswl  as  error,  not  rteeraing  it  incumbent 
on  us  to  follow  appelant  through  his  v<du- 
niiuous  brief  of  93  pages.  For  the  errw  Indi- 
cated, the  Judgment  Is  revei'sed,  and  the 
cause  remanded. 


BLUM  et  al.  r.  JONES  et  al.i 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 

1893.) 

Fraudulent  Pcrchasbs  and  Tramsvbss  —  Oon- 
gpiKACT — Evidence — Instroctioks. 
1.  The  issne  in  a  case  beinjr  whether  a  con- 
veyance to  pluiiitiff  litm  was  fraudulent,  it  is 


ppoi»er  to  show  that  a  witness  for  plaintiffs,  tl- 
leged  to  have  i»rticipated  in  the  frttui,  is 
making  a  deiKiBition.  consnited  the  attorney  of 
the  firm  before  malting  his  answers,  was  as- 
sisted by  a  member  of  the  firm  in  giving  ttmi. 
and  had  his  deposition  talien  by  a  clerk  of  die 
firm. 

2.  Where  F.  obtained  goods  of  defendants 
on  credit,  with  the  intention  of  not  psiyins  for 
them,  for  the  purpose  of  transferring?  them  t» 
idaintifb  in  payment  of  debt,  his  pnreiuue  is 
fraudulent,  and  gives  him  no  title,  and  ptaJB- 
tiffs,  Icnowing  the  facts,  get  no  title  against 
defendants. 

8.  In  on  actkm  involvine  the  right  to  ihe- 
goods,  defMidant  allied  that  plaintiffs  ha4 
conspired  with  F.,  whereby  he  was  to  purchase 
goods  on  credit,  and  afterwards  deliver  them  ts- 
plaintifCs  in  payment  of  their  debt.  BM  that, 
in  connection  with  other  evidence  of  the  con- 
spiracy, it  was  proper  to  show  that  F.  p«r- 
chased  such  lines  of  goods  as  were  carried  hj 
plaintiffs  in  their  business,  and  made  purclnseg 
out  of  proportion  to  his  own  bnsinesB. 

4.  Under  the  allegations  of  a  conepirat?. 
declarations  of  F.  as  to  the  value  of  the  goods- 
were  admissible. 

5.  Where  evidence  is  pr«|)erly  admitted  un- 
der the  pleadings,  but  is  not  n>levant  to  the  is- 
sues submitted  to  the  Juiy,  parties  fearing  that 
the  findings  may  be  affected  by  snch  testimony 
should  ask  that  the  jury  be  directed  to  Ssn- 
gard  it. 

Appeal  from  district  court,  Val  AVrde  coob- 
ty;  Winchester  Kelso,  Jndge. 

Action  by  Leon  Blum  and  others  against 
W.  H.  Jones  and  othere.  Judgment  for  de- 
fendants.    Plalntlfl^  appeal.     Affirmed. 

Dcuiuan  &  Franklin,  for  appellants.  H.  C 
Carter,  for  appellees. 

NEILL,  J.  This  suit  was  biou;;ht  by  aj*- 
pellants,  Leon  &  H.  Blum  and  ls.-)ac  Blaio. 
against  W.  H.  Jones,  sheriff  of  Val  A"erde 
county,  and  the  sureties  on  his  official  bond, 
to  recover  damages  for  the  allege  J  wrongful 
taking  of  certain  property  claimed  by  .np- 
pellants.  It  was  alleged  by  appt^Ilauts  that 
some  of  the  property  was  token  by  virtue  of 
a  writ  of  attachment  issued  a^nst  Joseph 
Friedlander  In  a  suit  of  Zabert>ier  &  Befaan. 
some  under  a  writ  of  attachm<>nt  against 
Friedlander"  issued  in  a  suit  of  the  St.  Ixtnls 
Wire  Mill  Company  against  said  Friedhindor. 
and  some  by  vU'tue  of  a  writ  of  sequcsti-ation 
issued  against  Friedlander  In  favor  of  X.  K. 
Fairbanks  Comp-iny,  and  that  the  defendant 
shei-irt  sought  to  Justlft-  the  taking  of  the 
goods  under  said  writs.  The  di)Rin:;v!S  were 
hild  at  $S00.  The  said  sheriff  and  his 
sureties  answered  by  general  denmrrer  and 
special  exceptions.  The  demurrer  .Tnd  ex- 
ceptions, save  one  we  will  hereinafter  notice, 
were  overruled.  They  also  answered  Iqr  a 
general  denial,  and  specially  alleged  that  said 
Friedlander,  on  or  about  the  13th  day  of 
November,  1889,  and  for  some  tiine  prior 
thereto,  was  a  merchant  doing  boBinees  in 
the  town  of  Del  Rio,  Tex.,  and  was  then, 
and  had  been  for  a  long  time  prior  thereto.  In- 
solvent, and  that  his  Instdvency  was  wdl 
known  to  plaintiffs.  That  plaintiff^  being 
dosirotis  of  prni'>ticiDg  a  fmu*  some  dme 
prior  to  said  date  couspii-ed  with  said  Fried- 
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lander  la  a  scbfiiue  whereby  said  Prledkiuder 
was  to  buy  from  every  point  and  mercbant 
in  the  country  aU  such  goods  as  Ite  could 
possibly  obtain  on  credit,  and  subsequently 
to  turn  them  over  to  plaintiff  on  a  claim 
wblcb  plaintiffs  would  have  ready  for  tlie 
occasion  as  an  indebtedness  against  said 
Prledlander.  Tliat,  in  potsuance  of  said 
conspiracy,  the  said  Frtedlander  did  pur- 
chase  goods  of  upwards  ot  $25,000  in  value, 
with  the  intentlMi  never  to  pay  for  same, 
and  with  the  intention  to  turn  same  over 
to  Leon  &  H.  Blum  in  pursuance  of  said 
conspiracy.  That  among  others  from  whom 
said  Priedlander  thus  ptu-chnsed  goods  was 
the  St.  Louis  Wire  Mill  Company,  from 
whom  he  obtained  goods  of  the  amount  of 
$831.48,  and  that  he  was  indebted  to  said 
eompany  in  said  sum  at  the  time  appti- 
lants'  alleged  attachment  Issued  In  the  suit 
of  said  wfare  company  against  him.  That 
Friedlando:  also  purchased  from  Zabeibler 
tc  Behan  goods  of  the  value  of  $603^62,  for 
which  sum  he  was  indebted  to- said  firm  at 
the  date  appellants  allege  the  attachment 
was  levied  which  issued  in  snit  of  Zaberbier 
&  Behan  v.  Friedlander.  That,  after  allow* 
ing  time  for  said  goods  purchased  to  anlTe 
at  his  storehouse,  said  Friedlander,  in  pur- 
suance of  sold  conspiracy,  attempted,  on  or 
about  the  13th  day  of  November,  1888,  to 
turn  over  and  transfer  all  of  his  stock  of 
goods.  Including  the.  $25,000  worth  obtained 
as  aforesaid,  to  said  Le<w  A  H.  Blum,  and 
that  said  stock  of  merchandise  c(Mistituted 
all  the  estate  of  said  Friedlander.  That  the 
sole  object  of  the  transaction  between  Leon 
&  H.  Blum  and  Friedlander  was  to  hinder 
and  delay  creditors  of  Friedlander,  and  to 
obtain  goods  of  others,  in  arder  that  said 
Friedlander  might  turn  same  over  to  said 
Le<m  &  H.  Blum  In  satisfaction  of  an  al- 
leged debt  which  said  Friedlander  pretended 
to  owe  said  Leon  &.  H.  Blum.  It  was  also 
averred  that  said  indebtedness  had  no  real 
existence,  but  was  wholly  concocted  for  the 
purposes  aforesaid;  that  said  transfer  was 
in  effect  an  assignment,  and  void  as  an  at- 
tempt to  prefer  creditors;  that  the  reason- 
able value  of  the  stock  of  goods  su  trans- 
ferred to  said  Leon  &  H.  Blum  was  far  in 
excess  of  the  amount  of  the  indebtednesb 
claimed  by  them  to  be  canceled  by  said 
transfer,  that  said  transfer  was  therefore 
absolutely  void,  and  made  for  the  ptupose 
of  defrauding,  hindering,  and  delaying  tlie 
creditors  of  said  Friedlander,  and  that  the 
said  sheriff  in  seizing  the  goods  acted  uudur 
writs  of  attachment  Issued  by  courts  of  com- 
petent Jurisdiction.  Zaberbier  &  Behan  and 
the  St.  IjOuIs  Wire  Mill  Ck>mpany  appeared 
and  made  themselves  parties  defendant  to 
the  suit,  and  adopted  the  answer  of  the  orlg- 
tool  defendants,  and  agreed  that,  Lf  Judg- 
ment was  rendered  against  the  original  de- 
fendants, said  defendants  might  have  Judg- 
ment over  against  them.  The  case  \va» 
tried  before  a  Jui-y,  who  found  a  veixllct  for 


defendants,  upon  which  the  Judgment  was 
rendered  for  defendants  from  which  this  ap 
peal  Is  prosecuted. 

Conclusions  of  Facts. 

(1)  W.  H.  Jones,  on  the  21st  fiay  of  No- 
vember, 1889,  and  subsequent  to  that  time. 
was  the  sheriff  of  Val  Verde  county,  Ti'i.. 
and  as  such  sheriff  he  executed  a  bond  with 
H.  A.  McKee  and  Oscar  Lefferlng  as  surt^ 
ties,  as  alleged  in  pUintiffs'  petlUon.  (2) 
That  the  writs  of  attachment  described  In 
plalntlffa'  petition  were  issued  and  executed 
by  W.  H.  Jones,  as  sheriff  of  Val  'W-rde 
county,  upon  certain  goods  In  appellants' 
possession,  as  alleged  by  plaintiffs.  (3)  On 
the  13th  day  of  November,  1889,  J.  Fried- 
lander executed  to  appellants  a  blO  of  sale 
to  his  entire  stodi  of  goods,  wares,  and 
merchandise  in  Del  Rio,  Tex.,  which  was  all 
the  property  owned  by  Friedlander  at  that 
time.  (4)  The  conslderatioB  for  such  sale 
was  a  credit  of  $18,471  given  Friedlander  by 
(4»pellants  on  an  account  due  them  by  hlni, 
and  the  assumption  of  certain  debts  of  Fried- 
lander by  appellants,  which  credit  and  debts 
agi;regated  $25,000,  as  stated  In  fbe  bill  of 
sale.  (6)  The  goods  levied  on  by  the  sheriff 
under  said  writs  of  attachment  were  a  part 
of  the  goods  conveyed  appellants  by  Fiie<1- 
lander,  and  were  worth  about  $1,500.  (0) 
The  goods  conveyed  by  Friedlander  to  ap- 
pellants were  reasonably  worth,  at  the  time 
of  such  conveyance,  $32,000.  (7)  That  at  the 
time  of  such  conveyance  Friedlander  was  In- 
solvent, and  the  fact  of  his  Insolvency  was 
known  to  appellants.  That  he  owed  for  snid 
stock  of  goods,  besides  the  amount  assume*! 
by  appellants,  the  sum  of  $21,241.22,  and 
that  appellants  knew  of  such  Indebtedness 
or  could  have  known  of  It  by  the  use  of  or- 
dinary diligence.  (8)  That  a  short  time  be- 
fore the  conveyance  to  appellants  Friedland- 
er purchased  over  $21,000  of  said  goods  with 
the  Intention  of  not  paying  for  them,  and 
that  appellants  knew  of  such  fraudulent  pur- 
pose of  Friedlander  at  the  time  he  conveyed 
them  their  goods,  or  could  have  known  It 
by  making  proper  Inquiry.  (9)  The  goods 
levied  on  by  appellee  Jones  by  virtue  of  the 
writs  of  attachment  were  a  part  of  the  goods 
ftaudulently  purchased  by  Friedlander,  and 
that  the  debts  upon  which  said  attachments 
were  sued  out  were  due  for  goods  so  fraud- 
ulently purchased. 

Conclusions  of  Law. 

The  special  ejcceptlon  to  plaintiffs'  petitluu 
which  was  sustained  by  the  court  was  that 
it  appeared  from  said  petition  that  they 
could  not  recover  for  400  boxes  of  soap  as 
souKht,  because  it  was  alleged  therein  that 
the  soap  was  t:iken  by  virtue  of  a  writ  of 
sequestration  directed  to  defendant  Joucs  as 
sheriff,  and  that  neither  he  nor  his  bonds- 
men could  be  held  liable  in  damages  for  do- 
ing that  which  the  petition  shows  the  sheriff 
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■was  by  the  law  compelled  to  do.  The  ac- 
tion of  the  court  on  this  exception,  and  tip- 
on  anotbo-  subject  relating  to  the  same 
matter,  were  assigned  as  error.  But  the  ap- 
pellants have  filed  In  this  court  an  admission 
that  said  assignments  of  orror  are  not  well 
taken;  tbo'efore  they  will  not  be  consid- 
ered. 

Thwe  was  no  error  in  the  court's  orerrul- 
iug  the  plaintiffs'  objections  to  the  answers 
of  the  witness  Sylrian  Blum  to  t;ross  inter- 
rogiitories  6,  30,  32,  42,  43,  46,  and  47.  With- 
out commenting  upon  what  these  answers, 
tiiken  In  connection  with  other  testimony 
derdoped  upon  the  trial,  may  tend  to  es- 
tablish, we  will  say  that.  In  our  opinion, 
none  of  them  were  Irrelevant,  but  were  all 
pertinent  to  the  Issues  made  by  the  plead- 
ings, and  were  proper  to  be  considered  by 
the  Jury,  in  connection  with  other  testim<Miy 
in  the  case,  in  determining  whether  the  con- 
veyance by  Frledlander  to  appellants  was 
fraudulent.  As  to  the  relation  of  these  an- 
swers to  otho:  testimony  in  the  case,  if  any, 
the  effect  that  should  be  given  them,  and 
what  they,  either  alone  or  considered  In  con- 
nection with  other  testimony,  may  or  may 
not  prove  or  tend  to  establish,  are  matters 
within  the  exclusive  province  of  the  Jury, 
and  on  which  we  can  give  no  intimation. 
We  simply  hold  that  the  answers  of  the 
witness  were  properly  admitted  in  evidence, 
to  be  considered  by  the  Jury  with  all  the 
other  testimony  in  the  case.  Where  there  is 
.'in  issue  of  fraud  in  a  case,  every  act  of  a 
party  who  is  charged  to  have  participated  in 
its  commission  that  may  in  any  way  relate 
to  the  matter  of  inquiry  is  subject  to  the 
closest  scrutiny;  and  we  are  not  prepared 
to  say  that  when  the  depositions  of  an  al- 
leged participant  and  sharer  in  the  fruits 
of  the  fraud  are  taken  at  ills  own  Instance, 
it  Is  incompetent  to  show  by  him,  on  cross- 
examination,  tliat  he  had  himself  written 
out  his  answers  to  the  interrogatories,  when 
the  manager  of  the  credit  department  of  his 
firm  was  present  and  assisting  him;  that 
he  had  consulted  the  attorney  of  his  firm 
before  making  his  answers,  and  that  the 
ofDcer  piurportlng  to  take  his  depositions  was 
his  cleric,  in  the  employment  of  his  firm  at 
the  time.  The  question  as  to  whether  the 
witness'  depositions  on  this  account  should 
be  suppressed  is  not  before  us,  and  we 
make  no  intimation  on  the  subject  But  we 
do  hold,  in  consideration  of  the  subject  of 
inquiry,  that  app^ants'  assignments  of  er- 
ror to  the  court's  admitting  the  testimony 
of  the  witness  Blum  in  answer  to  cross  In- 
terrogntcn-Ies  51,  50,  and  49,  and  to  the  ad- 
mission of  the  testimony  of  Aaron  Drey 
that  Joseph  Labatt,  the  notary  before  whom 
Blum's  depositions  were  taken,  was  in  the 
employ  of  the  mercantile  house  of  Leon  & 
H.  Blum  at  the  time,  are  not  well  taken, 
and  that  it  was  proper  that  such  testimony 
should  go  before  the  Jury,  and  be  considered 
by  it  in  connection  with  the  other  evidence. 


We  think  also  that  the  testimony  of  the 
witness  Bally  to  the  effect  that  Jnst  before 
the  failure  of  Ftledlander  he  had  received  a 
large  amount  of  goods,  the  admission  ot 
which  is  complained  of  by  appellants  Id 
their  fifth  assignment  of  error,  was.  in  viev 
of  the  issues  in  the  case,  when  con>idered 
in  connection  with  all  the  testimony,  rde- 
vant   The  eighth  assignment  complain*  of 

I  the  refusal  of  the  court  to  entertain  appel- 
lants'  motion   to   strike   out   the    testimoa.r 

I  referred  to  in  the  preceding  assignment*. 
As  we  have  held  that  the  testimony  was 
properly  admitted,  It  follows  that  the  mo- 
tion should  not  have  prevailed. 

Special  charge  No.  1,  asked  by  appellants, 
the  refusal  of  which  to  give  Is  assigned  as 
error,  practically  requested  the  court  p>f- 
emptorlly  to  instruct  the  Jury  to  find  a  v«t- 
diet  for  the  plaintiffs.  On  this  a.ssignment  it 
is  suflaicient  to  say  that,  under  the  evidoice 
developed  upon  the  trial  of  this  case,  the 
court  would  not,  under  the  law,  hare  been 
warranted  in  giving  any  such  charge.  The 
principle  of  law  embraced  in  the  second  spe- 
cial charge  asked  by  appellants  was  sab- 
stantially  given  by  the  court  in  its  general 
charge,  and  it  was  not  necessary,  if  it  would 
not  have  been  entM*,  to  repeat  it.  The  appd- 
lants  asked  the  court  to  instruct  the  Jury  as 
follows:  "If  yon  believe  from  the  evldenee 
that  J.  Frledlander  acquired  the  property  to 
controversy  for  the  puriKMe  of  transferring 
same  to  plalntiflTs  for  the  purpose  mentl<«ed 
in  the  conveyance  by  him  to  them,  and 
plaintiffs  knew  the  fact  when  said  property 
was  acquired  by  said  Frledlander,  and  whe-i 
same  was  conveyed  by  him  to  plaintiffs 
such  facts  did  not  Justify  the  taking  of  such 
property  from  the  possession  of  plaintiffs 
under  the  writs  of  attachment."  We  can- 
not subscribe  to  any  such  doctrine.  If  Fried 
lander  obtained  said  property  on  a  credit 
with  the  intention  of  not  paying  for  It,  for 
the  purpose  of  transferring  it  to  plaintiffs  in 
payment  of  their  debts,  such  acquisition,  if 
not  theft,  was  fraudulent,  to  say  the  least  of 
it,  and  no  title  passed  to  him  to  the  property. 
And  if  the  appellants,  at  the  time  they  ob- 
tained possession  of  the  property,  knew  that 
said  property  «wa8  acquired  by  Frledlander 
for  such  fraudulent  purpose,  if  not  guilty 
of  receiving  stolen  proi)erty  knowing  It  to  be 
stolen,  they  were  knowingly  the  recipients  of 
the  fruits  of  Frledlander's  fraudnlMit  acts, 
which  the  law  would  not  permit  them  to 
hold  and  enjoy  at  the  expense  of  Fried- 
lander's  creditors  who  had  been  swindled 
out  of  their  propwty.  The  law  wW  not  ex- 
tend its  hand  in  aid  of  one  who  knowingly 
pockets  the  fruits  of  crime.  What  we  have 
thus  said  relates  strictly  to  the  charge  asked 
by  appellants,  and  is  not  intended  in  any  way 
as  referring  to  or  in  any  degree  relating  to 
the  facts  developed  upon  the  trial  of  this 
case.  The  charge  was  properly  refused  by 
the  co\u*t. 
Duiing  the  trial  of  the  case  d^endnnts 
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offerwl  to  prove  by  witness  Frledlander,  who 
had  been  placed  upon  the  witness  stand  by 
defendants,  In  what  line  of  business  each  of 
the  various  creditors  whose  debts  were  not 
secured  by  the  conveyance  by  him  to  said 
Leon  &  H.  Blum  and  said  Isaac  Blum  was 
engaged,  in  oixler  to  show  that  said  Fried- 
lander  had  purchased  articles  of  merchandls^e 
such  as  were  carried  by  the  firm  of  Leon 
&  H.  Blum,  and  also  articles  of  merchnndise 
that  were  not  salable  in  the  quantities  in 
which  he  purchased  them,  and  to  prove  that 
said  witness  purchased  large  quantities  of 
boots,  shoes,  clotliing,  soap,  musical  Instru- 
ments, cards,  and  dry  goods  from  said  cred- 
itors, to  all  of  which  testimony  plaintiffs  ob- 
jected upon  the  ground  that  same  w^s  en- 
tirely immaterial  and  irrelevant  to  any  issue 
in  the  case,  and  there  was  no  testimony  show- 
ing that  plaintiffs,  prior  to  the  time  said  con- 
veyance was  made  to  them  by  said  Fried- 
lander,  had  any  notice  of  the  character  of 
Friedlander's  purchases,  or  the  extent  of 
same^  which  obJectionB  were  overruled  by  the 
court,  and  said  testimony  admitted,  showing 
that  many  of  said  creditors  dealt  in  the  same 
line  of  goods  as  plaintiffs,  and  the  other  facts 
above  noted.  The  action  of  the  court  in  ad- 
mitting this  testimony  Is  assigned  as  error. 
It  was  alleged  as  a  defense  that  plaintiffs 
had  entered  Into  a  consjrfracy  with  Fried- 
lander  whereby  he  was  to  purchase  goods 
oa  a  credit,  and  afterwards  deliver  them  to 
the  plaintiffs  in  payment  of  their  debt  If 
sadi  a  scheme  was  devised  between  the  par- 
ties. It  would  be  fraudulent,  and  vitiate  every 
act  done  in  pursuance  of  it;  and  if  defend- 
ants could  prove  that  Friedlander  procured 
the  goods  the  value  of  which  they  are  sued 
for,  which  such  fraudulent  purpose,  and  that 
they  were  transferred  to  i^lntlffs  In  pur- 
suance of  such  conspiracy,  they  would  estab- 
lish a  oomi^ete  defense  to  plaintiffs'  action. 
In  connection  with  other  cogent  evidence 
found  In  the  record  of  the  alleged  fraudulent 
conspiracy,  when  the  relationship  and  prior 
dealings  between  the  parties  are  considered, 
we  think  It  was  admissible,  as  further  evi- 
dence of  such  fraudulent  agreement,  to  prove 
that  Friedlander,  a  short  time  prior  to  the 
time  he  conveyed  to  plaintiffs,  made  large 
purchases  on  a  credit  of  merchandise  such 
as  was  carried  by  I^on  &  H.  Blum,  and 
also  articles  of  merchnndise  that  were  not 
salable  in  Del  Rio  in  the  quantities  In  which 
he  pui-chased  them.  He  usually  canied 
about  a  $14,000  stock  of  goods,  to  whioli 
stocl^  within  a  short  time  prior  to  the  pre- 
tended conveyance  to  appellants,  he  added 
l>y  purchases  from  other  merchants  over  $20,- 
INK)  worth  of  goods,  many  boxes  and  cases 
of  which  were  impacked  and'had  never  been 
opened  at  the  time  the  goods  were  deUvered 
to  appellants.  Why  was  this  done?  Fried- 
lander was  insolvent  at  the  time  he  made 
these  purchases,  and  the  appellants  must  have 
knuwu   that  fact,   or  could   have  known   It 


by  the  exercise  of  any  kind  of  diligence. 
Friedlander  knew  that  he  could  not  pay  for 
the  goods,  and  had  no  reason  to  believe  that 
he  could  sell  In  the  course  of  his  trade  such 
a  large  stock,  and  pay  for  them  with  the 
proceeds  of  the  sale.  At  the  time  be  was  re- 
ceiving all  these  goods  he  was  not  taking  in 
enough  money  from  his  business  to  pay  the 
freight  on  them,  and  had  to  borrow  money 
from  the  appeUants  for  that  purpose.  The 
evidence  is  most  cogent  that  Friedlander's- 
design  In  the  obtentlon  of  over  $20,000  worth 
of  goods  was  fraudulent,  and  the  appellants" 
own  proof  shows  that  they  reaped  the  ben- 
efit of  this  fraud.  According  to  their  own 
evidence,  Friedlander  owed  them  $28,883.98. 
They  took  the  goods  at  $25,000,  and,  after 
paylng  Friedlander's  Texas  creditors,  credited 
his  debt  to  them  with  $18,471.  The  fruits  of 
the  fraud  were  worth,  If  not  more,  at  least 
over  $18,000  to  them.  If  they  were  not  pjir- 
tles  to  tills  fi-aud,  they  could  have  known  it 
by  the  e.\ercise  of  such  diligence  as  hcmest, 
prudent  business  men  would  have  exercised 
under  like  drcmustances.  If  they  failed  to 
exercise  such  diligence,  the  law  fixes  and 
charges  upon  them  the  knowledge  of  such 
fraud.  The  evidence  complained  of  was  pro])- 
erly  admitted,  and  relevant  to  the  Issue  of 
the  fraudulent  conspiracy  made  by  the  plead- 
ings, as  well  as  for  the  purpose  of  showing, 
in  connection  with  other  testimony,  the  quan- 
tity and  value  of  the  goods  at  the  time  tlie.v 
were  transferred  to  appellants. 

Defendants  also  asked  the  witness  Fried- 
lander while  on  the  witness  stand  if  he  had 
not  made  a.  written  statement  to  W.  K. 
Jones,  an  iusui-ance  agent,  on  the  4th  day  of 
November,  1889,  to  the  effect  that  his  stock 
of  goo<ls  was  of  the  value  of  $30,000,  to  which 
question  phiintlffs  then  and  there  objected, 
and  also  to  the  onswer  thereto,  upon  the 
following  grounds:  (1)  That,  If  the  question 
was  asked  for  the  purpose  of  attacking  the 
credibility  of  the  witness,  and  to  contradict  the 
witness,  the  same  was  not  In  proper  form; 
and  that  defendants,  having  placed  Friedland- 
er on  the  witness  stand,  could  not  conti-adlct 
his  testimony  without  showing  some  reason 
for  so  doing,  such  as  surprise,  etc,  to  author- 
ize such  contradiction.  (2)  That  proof  of  tlie 
value  of  said  stock  of  goods  on  the  4th  dn.v 
of  November,  1889,  was  Immaterial  to  any 
Issue,  and  said  objections  were  overnile<l, 
and  said  witness  answered  to  said  question 
that  he  did  not  remember  making  any  such 
statement.  Thereupon  defendants'  counsel 
drew  from  his  pocket  a  written  application 
for  insurance  made  by  J.  Friedlander  on  the 
4th  day  of  November,  1889,  to  W.  K.  Jones, 
in  which  said  Friedlander  had  valued  his  stock 
of  goods  then  on  hand  at  $30,000,  and  asked 
the  witness  if  he  did  not  now  remember  hav- 
ing made  such  statement,  to  which  question 
plaintiffs  then  and  there  objected  upon  the 
grounds  above  stated,  and  upon  the  further 
groimds  tiiat.  Inasmuch  as  the  witness  had 
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alivadf  answered  that  be  did  not  remember 
liavinf;  ina.de  sucb  a  statemeut,  tben  be  bad 
£ivi>n  110  testimony  that  could  be  contradicted 
by  sbo%ving  that  he  had  made  such  a  state- 
ment, and  tliat,  If  such  statement  U  made, 
It  Is  irrelevant  to  any  issue  in  the  case,  and 
It  was  not  shovm  that  said  Blum  hatl  any 
notice  of  such  statement  at  the  time  that  they 
tooli  tlie  conveyance  of  J.  Friedlander,  which 
obJectJlou:^  were  OTermled  by  the  court,  und 
the  witness  allowed  to  answer  that  be  liad 
uuide  the  statement  of  value  contained  in  the 
application  for  Insurance,  the  court  stating, 
However,  that  this  testimony  was  admitted 
for  the  purpose  of  proving  the  value  ot  the 
goods.  The  action  of  the  court  in  permitting 
the  witness  to  be  asiied  If  he  had  not  made 
the  written  statement  to  said  insurance  agent, 
and  admitting  the  aaswtr  of  the  witneas,  over 
objections  of  app^iants,  are  assigned  as  error 
"upon  the  grounds  (1)  that  said  testimony 
was  irrelevant  to  any  issue  in  the  case;  {2) 
that  it  appeared  affirmatively  from  the  tes- 
tiOKMiy  that  appellants  bad  no  notice  of  said 
facts  when  they  hod  purchased  the  gouds  In 
controversy  from  said  witness;  and  (3)  that 
the  wituees  was  placed  upon  the  witness 
stand  by  defendants,  and  said  testimony 
was  not  admissible  for  the  purpose  ot  attack' 
iuK  bis  credibility.  If  the  conspiracy  between 
appelkiuts  and  Friedlander  bad  not  been  al- 
leged, and  had  there  been  no  evidence  tend- 
ing to  estabUsh  it,  the  applloatioa  for  bunu> 
nuce  made  by  Friedlander  to  W.  K.  Jtmes, 
in  which  Friedlander  valued  bis  stodi  of 
Koods  at  $30,000,  and  the  testimony  of  Fried- 
lander in  relation  to  It,  would  not  have  been 
udmissiUe  But,  the  fraudulent  combinntlon 
having  been  alleged,  and  there  being  some 
proof  of  It,  we  thlnlc  the  evidence  was  ad- 
missible, under  the  rule  that  when  several 
persons  are  eogngi'd  in  a  cominon  enterprise 
«a4dt  la  responsible  for  the  declarations  as 
wotl  as  the  acts  of  the  others,  and  therefore 
the  dedamtions  of  c»e  of  the  parties  while 
<>ns»ged  in  the  proeecutlon  of  this  pnri>o«e 
iinty  be  received  against  the  others.  Hacb 
statements  are  not  considered  as  mere  hear- 
say, but  as  legitimate  evidence.  Upon  the  the- 
ory that  there  was  such  a  conspiracy,  a  state- 
meut  made  by  one  of  the  conspirators  as  to 
the  value  of  property  awinlred,  in  ptirsuance 
of  the  conspiracy,  for  tlie  benefit  of  all,  was 
admissible  when  made  by  Friedlander  as 
evidence  against  the  appellants  to  show  the 
value  of  the  property  so  acgtilred.  It  is  true 
that  the  alleged  conspiracy  was  not  directly 
submitted  by  the  court  In  its  charge  to  the  Ju- 
ry, but  tbls  failure  to  directly  submit  tbat 
issue  did  not  affect  tlie  admisribUlty  of  the 
testimony.  Its  admissibility  was  determtnit- 
tAe  from  the  issues  raised  by  the  treading, 
and  not  by  the  charge  of  the  oovu^.  The  cor- 
rectness of  a  cliarge  may  be  determined  by 
the  testimony  In  a  case  but  the  admissibility 
of  testimony  can  never  be  determined  by  the 
idmrge.    If,   after   the   charge   was   read    to 


the  Jury,  it  was  apparent  that  the  testimony 
was  not  relevant  to  the  issues  submitted,  and 
It  was  deemed  that  said  testimony  ml|^t  ia^ 
fluence  or  affect  the  finding  of  the  Jury  upoa 
the  issues  submitted,  it  was  incumbent  upon 
the  appellants  to  ask  a  speeinl  charge  direct- 
ing the  jury  to  disregard  sudi  evidenee,  on 
account  of  it8  irrelevancy,  in  determining  their 
verdict:  anil,  appellants  having  failed  to  ask 
such  charge,  they  will  not  now  be  beard  t» 
say  that  the  jury  mi^t  have  bees  mbried 
by  such  testimMiy. 

Reading  law  to  the  jury  as  part  of  aigumen 
of  coimael  is  a  matter  within  tbe  sound  dis- 
cretion of  tiie  trial  judge,  and  unless  it  is  a^ 
parent  that  the  judge  abused  tills  discretlaa. 
and  the  party  oonaplainlng  of  it  was  injured 
by  it,  a  cause  should  not  be  revarsed  on  that 
oooount.  What  was  read  by  oounsel  in  ttil* 
case  was  argiunentaUve  in  its  nature,  and 
could  only  have  becu  taken  and  eonsidend 
as  on  argument  by  the  jury.  OrdinarUy  it  is 
not  good  practice  for  ooimsel  to  read  tram 
law  books  to  the  jury,  bat  in  this  case  we 
do  not  tliink  that  wlutt  was  rend  was  cal- 
culated to  prejudice  the  Jury,  or  that  appel- 
lants could  have  been  iqjnred  by  it  While 
the  venUct  is  infonual,  it  is  eridently  agibw 
the  plaintiffs,  and  tfaey  bare  no  gromd  of 
complaint  becatLse  a  judgment  was  rendered 
on  It  against  them.  Tbe  testkmoDy  is  Staple 
to  support  tbe  verdict,  and,  there  betng  no 
error  in  the  record  affecdug  appcllaatB,  tbe 
Judgment  of  the  district  court  is  alBnned. 


KBOHN  V.  KROHN. 

(Court  of  Civil  Appeals  of  Texas.    Nor.  8^ 

1888.) 

HOSBAND  A<«0  WiPB— SbTARATS   BsTATB — AjT- 

Kurrr. 
Where  one,  before  his  marriage,  conveys 
property  on  coadition  that  from  the  iaeoine 
there  be  paid  him  annnally  a  certain  amoont, 
the  amoant  due  Um,  wlietber  treated  am  an  an- 
naity,  or  a  debt  for  the  pnrchaae  maaef  of  tbe 
property,  is  lus  separate  estate. 

Erit>r  from  district  oo«srt,  Travis  ooonty; 
W.  M.  Key,  Jadge. 

Action  by  Johanna  Krohn  against  CkarlM 
Krobn  for  a  ^vorce.  Th««  was  a  decree 
for  divorce,  bat  plaintiff  brings  error,  com- 
I^alnlng  of  the  part  of  tbe  Judgment  whidi 
allowed  defendant  certain  property  as  his 
separate  estate.    Afflrmed. 

The  other  facts  fnlly  appear  in  tbe  f<dlow- 
ing  statement  by  CO  LIZARD,  J.: 

The  question  in  this  case  is  whetho-  an 
annuity  created  in  favor  of  the  busband  be- 
fore marriage  is  bis  separate  estate,  or  oera- 
munlty  of  himself  and  wife.  Itie  qaestioa 
arises  in  a  divdrce  suit  by  the  i^intlff  In 
error,  Mrs.  Johanna  Krohn.  against  her  Ins- 
band,  defendant  in  error,  Charles  Krobo. 
Tbe  court  below  granted  the  divorce,  and 
gave  judgment  in  favor  of  tbe  husband  for 
tbe  amount  of  the  annuity  ia  bis  bands,  and 
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tor  the  lot  {mrcbaaed  by  tahn  after  marriage 
^vlth  funds  received  by  him  as  part  of  the 
annuity,  nalntifl  In  eiror  complains  of  the 
latter  jndsmant  In  Cayor  of  tbe  hnsbaad, 
fijni'wlng  tlict  the  property  was  comniui^ty 
property  of  flie  fertles.  The  lastniment  cre- 
ating the  annoity  Is  as  (oDows:  "State  of 
Texas,  county  of  Travis.  Kno\r  all  men  by 
these  preaenta,  that  we,  Oharles  Krohn  and 
his  wife,  BiOflle  lEndin,  fbr  consMeraitlon 
hereinafter  set  tarlh,  and  upon  a  full  oomplt- 
aiiee  in  eadi  and  every  respect  with  the  said 
herein  set  torth  oondltlons,  have  granted, 
bargained,  sold,  and  conveyed,  and  by  tiiese 
presents  we  do  hereby  grant,  hargnln,  sell, 
and  ookvey,  the  follvwing  described  prop- 
erty,—to  B.  Bertram  and  his  wUe,  Bertha, 
one-foortli  interest;  to  Jobn  F.  Beinanti  and 
Itis  wife,  Emllle,  one-fourth  interest;  to  Wil- 
liam Bmeggerhoff  and  his  wife,  Mary,  one- 
fourth  Interest;  and  to  Wm.  Bra^getlkofr,  tan 
troat  that  Bmst  Erohn  take  the  net  rents 
during  his  life,  and  after  his  death  tot  the 
ciidldren  of  said  Bimst  Erohn,  one-fonrHi 
interest  in  said  piroperty,— whidi  property 
consists  of  one  and  a  half  oily  lots  fronting 
on  Gongreas  avenue  in  the  dty  of  Austin, 
and  iB^>roveakentB  tliereon,  and  being  lot 
No.  1  and  tbe  souOi  half  of  lot  No.  2  in  block 
Nou  124  of  the  said  dty  of  Anstin,  and  front- 
ing on  CSoBgreas  avenue  in  said  dty,  togetiier 
with,  ail  and  singidar,  the  rights,  tenements, 
asd  ij9iirt«uiaoe8  tKereto  bdongtng.  To 
have  and  to  boOd,  one^oorth  thereof,  to  said 
U.  Bertram  and  his  said  wife;  one^eurth 
thereof  te  said  Jno.  F.  HJelnants  and  his  said 
wife;  on»i!iKirtb  thereoif  to  said  Wm.  Bmeg- 
gerboff  and  his  said  wife;  and  one-foorth  in- 
terest to  said  Wra.  BrueggerhoS,  trustee, 
&e,  so  long  as  they  shall  fully  comply  with 
tbe  terms  and  conditions  herein  set  fortli, 
and,  upon  their  full  compliance,  then  In  fee 
simple  forever.  The  said  property  Is  charged 
with  tbe  conditions  and  burdens,  and  the 
estate  ther^n  Is  defeated  by  the  nonperform- 
:iDC*^  of  the  coudltionst  following:  It  is  ex- 
pressly stipolated  that  there  shall  be  paid  by 
tbe  said  R.  Bertram,  Jno.  F.  Helnants,  and 
Wm.  Brueggtfhoff,  on  the  flnt  day  of  eac4i 
month,  at  some  bank  in  the  city  of  Austin 
to  be  designated  by  the  said  (Starles  Krohn, 
one  hundred  dollars  la  U.  S.  currency  or 
silver  coin,  as  the  said  Charles  Krohn  may 
cboese,  the  one-fourth  of  which  Is  to  be  paid 
out  of  the  rents  of  the  one-fom-th  interest 
held  by  said  Wm.  Brueggerhoff  as  trustee, 
and  which  is  a  charge  on  said  trust  property. 
By  taking  this  deed,  the  said  R.  Bertram, 
Jno.  F.  Helnants,  and  Wm.  Brueggerhoff  are 
further  obliged  to  pay  all  outstanding  in- 
debtedness of  the  said  Charles  Krohn,  which 
payment  Is  a  condition  precedent  to  their 
taking  possession  of  the  property,  and  the 
one-fourth  of  the  sum  which  they  shall  so  pay 
with  their  own  funds  shall  be  charged  upon 
the  one-fourth  Interest  convened  In  trust  to 
said  Wm.  BrueggerhotT;  and  the  said  Wm. 
v.238.W.no.l4— 54 


Brueggerhoff,  as  trustee.  Is  and  shall  be  au- 
thorized to  ap^  the  rents  of  tbe  said  trust 
estate,  after  tax^s  and  repairs,  to  the  keep- 
ing down  of  interest,  and  payment  of  any 
loon  made  to  meet  the  payment  of  the  said 
diarge  npoB  said  trust  estate;  It  being  the 
tnteat  herein  to  enlarge  Om  one-fourth  of  all 
the  burdens  in  payment  of  debts,  taxes,  and 
repairs  of  the  property,  and  In  payment  of 
tlie  said  monthly  InstaUments  spedfled,  upon 
tite  share  so  conveyed  to  said  Wm.  Bruegger- 
hoff In  trust  It  Is  farther  stipulated,  and 
made  a  condition  in  this  deed,  that  no  one 
of  said  shares  or  Interests  shall  be  sold  to  a 
stranger,  but  any  one  may  pnrchase  the  in- 
terest of  another,  until  the  one-fourth  Inter- 
est held  by  Wm.  BrueggerhiofC  as  trustee 
sbnll  be  turned  over  as  provided  herein,  and 
the  trust  be  fully  executed.  The  said  Wm. 
Brueggerhoff  is  required  to  administer  care- 
fully said  trust,  and,  after  discharging  the 
Incumbrances  herein  mentioned,  to  pay  over, 
quarterly,  the  net  rents  on  said  one-ft>urtta 
Interest  so  held  by  him  to  Kmst  Krohn  dur- 
ing his  lifetime,  and  after  bis  death  to  the 
children  of  said  JBmst  Krohn;  said  children 
to  receive,  as  they  shall  become  of  age,  his 
or  her  proportional  Interest  In  said  one- 
fourth  interest  It  is  further  stipulated,  and 
made  part  of  this  conveyance,  that  the 
monthly  payments  shall  be  oontinued  to  th" 
said  Charles  Erohn,  or  to  Kmllie  Eruhn  if 
she  survive  her  husband,  and  shall  be  con- 
tinued so  long  iis  cither  shall  live.  Should 
said  parties,  Charles  and  Bmllle,  ever  sepa- 
rate, or  said  Charles  go  to  Europe,  then,  of 
said  one  hundred  dollars,  975  shall  be  paid 
to  him,  and  $25.00  shall  be  paid  to  said 
Emllle  Krohn;  but  on  death  of  ^tber,  the 
siirvivor  to  have  the  whole  of  said  monthly 
payment  It  Is  further  expressly  imposed  as 
a  condition  to  the  estate  passed  herein  that 
the  taxes  shall  be  paid,  and  the  bnildings 
kept  in  good  repair,  and  the  said  monthly 
payments  regularly  made;  and  upon  the 
failure  In  the  regular  payment,  in  whole  or 
In  part  then  the  estate  Iiereln  conveyed  shall 
cease,  and,  on  the  option  of  said  Charles 
Krohn,  (or  of  Emllle  Krohn,  she  surviving,) 
he  can  receive  possession  without  repayment 
on  his  part  of  any  money  he  may  have  re- 
ceived. It  being  expressly  and  distinctly  un- 
derstood that  said  Charles  and  Emilie  Erohn 
shall,  during  their  lifetime,  and  that  of  the 
survivor  of  them,  receive  one  hundred  dollars 
a  month  as  aforesaid,  and  that  the  estate 
conveiyed  herein  shall  continue  only  while 
and  during  the  time  when  said  regular  pay- 
ments shall  be  made,  and  tbat  the  estate 
sbsil  cease,  and  this  conveyance  become 
void,  npon  tbe  failure  by  the  grantees  In 
making  such  payments;  nor  shall  the  failure 
of  said  Cliarles  Erohn  and  Bmllie,  or  of 
either,  or  of  the  survivor,  to  take  advantage 
of  such  failure,  or  of  any  breach  of  the  con- 
ditions annexed  as  necessary  to  tbe  contin- 
uance tff  this  estate,  be  a  waiver  of  the  right 
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to  enter  and  hold  for  any  breach  at  any 
subsequent  time.  This  contract  to  be  record- 
od,  and  up<»i  such  record  a  certified  copy 
from  such  recprd  shall  be,  in  the  hands  of 
any  party  In  interest,  admissible  in  evidence 
aa  the  original"  Emille  Kr<dm,  named  In  the 
foregoing  instrument,  first  wife  of  Charles 
Krohn,  died  prior  to  1884,  thus  vesting  In 
him  the  sole  right  to  the  annuity,  after  which 
he  and  plaintiff  intermarried.  There  Is  no 
statement  of  facts.  The  court's  findings  of 
facts  are  taken  as  true,  and  we  adopt  the 
same. 

John  Dowell,  for  plaintiff  In  error.  Sbeeks 
&  Sheeks,  for  defendant  in  error. 

GOLLARD,  X,  (after  stating  the  facts.) 
Whether  treated  as  an  annuity,  or  as  a  debt 
due  Chailes  Krohn  for  the  purchase  money 
of  the  real  estate  conveyed  by  the  foregoing 
instrument,  the  amount  due  him  thereon 
would  be  his  separate  estate.  It  was  ac- 
quired by  him  before  marriage  with  plaintiff, 
and  could  not  be  acquests  or  gains  of  the 
marital  partnra-shlp.  It  would  be  of  the 
same  nature,  and  vest,  as  any  other  property 
acquired  bef<Hre  marriage,  as  the  principal 
upon  a  promissory  note,  or  any  debt  wholly 
created  In  the  husban'd's  favor  before  mar- 
riage. Rev.  St.  arts.  2851,  2852.  It  foUows 
that  the  lot  purchased  by  him  with  funds 
received  by  him  by  virtue  of  the  above  con- 
tract would  take  the  same  character  as  the 
f imd  Itself,  and  would  be  his  separate  estate. 
Thffl-e  was  no  error  In  the  judgment  of  the 
court  below,  as  assigned,  and  It  is  affirmed. 

KBY,  J.,  did  not  sit  in  this  case. 


GUINN  et  al.  v.  O'DANIBL  et  nl. 

(Ckiurt  of  Civil  Appeals  of  Texas.'   Nov.  8, 

1893.) 

Contract— Pabties— Joint  and  Sevbrai,  Liabil/- 
rrr— Pleading — Amendment  at  Trial. 

1.  A  Joint  and  several  'iabiUty  of  two  con- 
tractora  for  materials  furuishoi  was  shown  by 
evidence  that  one  of  the  contractors  ordered 
the  materials  for  both,  and  that  the  other  con- 
tractor said  that  the  account,  when  presented, 
was  correct,  and  that  he  would  pay  half  if  the 
orderer  would  pay  the  other  half. 

2.  After  the  testimony  was  all  in,  it  was 
not  error  for  the  court  to  refuse  to  allow  plain- 
tiff to  file  a  trial  amendment  that  the  contract- 
ors were  partnws,  and  that  the  materials  were 
sold  to  them  as  such. 

Appeal  from  district  court,  Tom  Oreen 
county;   J.  W.  Timmins,  Judge. 

Action  by  Q.  B,  Oulnn,  R.  S.  Allen,  and  P. 
L.  Allen,  as  partners  under  the  firm  name 
of  Oulnn,  Allen  &  Co.,  against  J.  D.  O'Dan- 
iel  and  William  Thalson,  for  materials  fur- 
nished and  labor  done.  Judgment  for  plain- 
tiffs against  O'Danid,  and  for  defendant 
Thnison.  Plaintiffs  appeal  from  the  Judg- 
ment for  Thaison.     Reversed. 


Joseph  Spence,  for  appellants. 

BROWNE.  Special  Judge.  This 
action  brought  in  the  district  court  of  Tom 
Green  coimty,  Tex.,  by  a  partnerslilp  firm 
composed  of  G.  B.  Guinn,  B.  S.  Allen,  and 
F.  L.  Allen,  against  J.  D.  01>anlel,  William 
Thalson,  and  John  H.  Houghton.  Pendins 
the  suit,  R.  S.  Allen  died,  and  taia  adminis- 
trator, John  D.  Rodgers,  became  plaintiff  ia 
his  stead.  Before  the  trial,  suit  was  dismiss- 
ed as  to  John  H.  Houghton,  and  it  is  there- 
fore unnecessary  to  notice  the  averments  in 
the  petition  under  which  he  was  impleaded 
in  the  cause. 

Plaintiffs  below  are  appellants  in  tUacoarL 
They  alleged  In  their  petition,  as  their  canse 
of  actl<»i  against  J.  D.  O'Danlel  and  WfiUain 
Thalson,  that  In  1888,  at  the  special  Instance 
and  request  of  sold  OlDanid  and  Thaiaon. 
they  furnished  material  and  labor  of  the  ag- 
gregate value  of  $682  tor  the  erection  and 
completion  of  certain  buildings  In  the  town 
of  San  Angelo,  in  Tom  Green  county,  whidi 
the  said  OT>anlel  and  Thalson,  as  cootract- 
ors,  were  building  for  J.  H  Houston. 
They  set  out  in  th^  petition  an  Itemized 
statement  ot  the  mat»Ia]  famished  and  la- 
bor performed  by  them,  and  the  value  ot 
each  Item,  which  value  footed  up  the  ag- 
gregate stated;  and  they  averred  that 
O'Danlel  and  ThaLson  vcrbaUy  promised  and 
agreed  to  pay  them  for  said  material  and 
labor  when  said  buildings  were  completed, 
and  that  they  were  completed  dadng  the 
year  1888.  They  further  avored  that,  br 
reason  of  the  fwegoing  facts,  said  O'Dan- 
lel and  liaison  became  Indebted  to  tt>em  In 
said  sum  of  $682;  that  they  refused  to  pay 
same;  and  they  asked  for  judgmoit  for  said 
sum,  and  Interest  therec«  from  January  i 
1889. 

O'Danlel  and  Thalson  answered  separately, 
each  one  pleading  a  general  d«naiTer  and 
general  dmlaL  A  Jury  was  waived,  and  the 
cause  submitted  to  the  court,  and  trial  was 
bad  on  the  15th  day  of  April,  188a  Judg- 
moit  was  rendered  in  favor  of  plaintiffs, 
and  against  O'Danid,  for  said  sum  of  $682. 
and  interest  thereon  at  8  per  cent  per  an- 
num from  January  1,  1890,  amounting  in  all 
to  $742.86,  and  tor  costs,  and  that,  as  to 
Thalson,  plaintiffs  take  nothing,  and  Qiat  he 
recover  against  them  his  costs.  From  that 
part  of  the  judgment  In  favor  of  Thaison. 
plaintiffs  appealed. 

On  the  trial  the  plaintiffs  introduced  hi  evi- 
dence the  account  sued  on,  being  the  state- 
ment of  the  items  of  indebtedness  made 
part  of  their  petition.  Q.  B.  Gnhm,  one  of 
the  plaintiffs,  testified  that  the  account  sued 
on  is  a  correct  statement  of  the  account  on 
the  booka  of  the  firm  of  Gulnn.  Alleu  < 
Co.  against  CDanid  and  Thalson;  that  Uw 
items  charged  for  therein  were  reastmablT 
woi-th  the  amount  claimed,  and  that  titer 
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were  purchased  from  O'Donlel  and  Thalson 
by  OT>anleI;  that  OTDanlel  ordered  the 
goods;  and  that  Thalson  did  not  (M-der  any 
of  them  hlma^.  Joseph  Spence,  attorney 
for  plalntlflB,  testlfled  that  he  endeavored  to 
collect  the  accsoont  sued  on  from  Thalson; 
that  Tbalson  said  the  accotmt  was  correct, 
and  that  he  would  pay  half  of  it  if  O'Dan- 
iel  would  pay  the  other  half.  Our  conclu- 
sion is  that  this  evidence  sufficiently  estab- 
lishes the  material  averments  in  the  peti- 
tion, and  shows  a  Joint  and  several  liability 
on  the  part  of  O'Danlel  and  Tbaison  for  the 
value  of  the  material  and  labor  which  Is 
sued  tot. 

It  appears  that,  after  the  testimony  was 
all  introduced  at  the  trial,  the  plaintiffs  ask- 
ed leave  of  the  court  to  file  a  trial  amend- 
ment Betting  np  that  O'Danlel  and  Thalson 
were  partners,  and  that  as  partners  said  ma- 
terial and  labor  were  sold  to  them.  The 
oonrt  refused  to  allow  the  amendment.  To 
this  action  of  the  court,  exception  was  taken, 
and  it  Is  made  the  ground  of  appellants'  sec- 
ond assignment  of  error.  In  the  matter  of 
allowing  amendments  to  pleadings,  pending 
a  trial,  to  meet  the  proof,  the  rule  in  this 
state  seems  to  be  that  the  trial  Judge  should 
allow  the  amendment  If  it  appears  that  the 
new  matter  to  be  pleaded  was  not  known 
to  the  party  when  he  filed  his  pleadings,  and 
that  it  raises  no  new  issue  in  the  case,  and 
that,  to  meet  the  ends  of  Justice,  the  amend- 
ment is  necessary.  Telegraph  Go.  v.  Bowen, 
(Tex.  Sap.)  19  8.  W.  Rep.  555;  Petty  v. 
Lang,  (Ted.  Sup.)  16  8.  W.  Rep.  999.  The 
new  matter  which  the  appellants  proposed  to 
set  up  in  their  trial  amendmoit  in  this  cause 
does  not  come  within  the  rule,  as  stated. 
We  do  not  think  the  court  erred  In  the  rul- 
ing complained  of  In  this  assignment 

The  first  and  third  assignments  of  error 
raise  substantially  the  same  question.  The 
sanae  question  was  also  made  a  ground  of 
the  motion  for  a  new  trial.  The  error  com- 
plained of  in  these  assignments  Is  that  the 
pleading  and  proof  in  the  case  showed  that 
appellee  Thalson  was  bound,  as  was  O'Dan- 
lel, for  the  payment  of  the  debt  sued  for, 
and  the  court  erred  in  not  rendering  Judg- 
ment In  their  favor  against  Thalson,  as  well 
as  against  O'Danlel.  In  ,our  opinion,  this 
Sround  of  error  must  be  sustained.  We  hold 
that  the  petition  alleged  a  Joint  liability 
asBlnst  O'Danlel  and  Thalson,  and  that  the 
evidence  showed  them  both  liable  for  the 
paynaenf  of  the  debt  sued  for.  That  part 
«f  the  Judgment  of  the  court  below,  there- 
fore, firom  which  this  appeal  was  taken,  is 
reversed,  and  Judgment  is  here  rendered  in 
the  same  terms,  and  for  the  like  amount, 
against  said  Ttuilson  as  wem  rendered  In  the 
court  below  against  said  O'Danl^  Reversed 
and  rendered. 

FISHER,  O.  J.,  did  not  sit  in  this  case. 


GULF,  a  ft  S.  F.  RY.  (X).  v.  OUSBNBER- 
RT.> 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 
1883.) 

IUn.BOAD  CoMPAinas  —  Fires  Bet  oir  RioaT  or 
Wat — Escape  on  Adjoinixo  Prbmibes  — Meas- 
UBB  or  Damasbs  —  Possession  bt  Tenant  o* 
iNfOBED  Premises— Waiveb  of  Objeotionb. 

1.  In  an  action  against  a  railroad  company 
for  damages  from  fires  set  on  its  right  of  way, 
the  court  properly  refused  to  change  that  de- 
fendant had  a  right  to  kindle  snch  fire  to  bum 
otr  the  right  of  way,  if  it  used  reasonable  care 
to  prevent  it  from  spreading  and  injuring  the 
Hvopertr  of  others. 

2.  The  testimony  showed  permanent  in- 
Jory  to  the  land,  and  there  was  no  testimony 
as  to  the  separate  value  of  the  grass.  Plain- 
tlS,  In  testifying  to  the  difference  in  the  value 
of  the  land  immediately  before  and  after  the 
fires,  doubtless  Included  the  grass  destroyed. 
Bdd,  that  it  was  not  error  to  charge  that  the 
measure  of  damages  was  the  difference  in  the 
vidue  of  the  land  before  and  immediately  after 
each  fire,  with  interest  from  such  time  to  date 
of  trial,  at  8  per  cent,  per  annum. 

3.  Where  plaintiff  proved  more  injury  to 
the  land  than  the  aggregate  amount  awairded  by 
the  Jury,  the  omission  to  charge  as  to  the  value 
of  the  grass  separately  was  not  prejudidal  to 
defendant,  eyea  if  there  was  evidence  of  snch 
value. 

4.  It  appeared  that  one  fire  occurred  while 
a  tenant  was  holding  over  after  the  expiration 
of  his  lease;  that  two  months  thereafter  plain- 
tiff and  snch  tenant  made  a  new  lease,  dated 
on  the  day  the  prior  lease  expired,  which  con- 
tained new  provisions;  that  it  stipulated  that 
plaintiff  relinquished  all  claims  for  fire  from 
the  railroad  after  the  date  of  execution  of  such 
lease.  Held,  that  such  lease  was  equivalent  to 
an  assignment  to  plaintiff  of  the  tenant's  claim, 
if  he  had  any,  against  defendant  for  damage 
caused  by  such  fire. 

5.  Where  the  charge  of  the  court  Is  cor- 
rect as  far  as  it  goes,  the  Judgment  will  not 
be  reversed  because  of  omission  to  charge  fully 
on  any  particular  phase  of  the  case,  in  the 
absence  of  any  request  for  a  special  charge  to 
supply  the  supposed  omission. 

Appeal  f^m  district  court,  Coleman  coun- 
ty; J.  W.  Tlmmins,  Judge. 

Action  by  W.  P.  Ousenberry  against  the 
GuU,  Colorado  &  Santa  Fe  Railway  Company 
to  recover  damages  caused  by  several  fires 
set  by  defendant,  and  by  the  killing  of  a  cow 
by  defendant  From  a  Judgment  entered  on 
the  verdict  of  a  Jury  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  KEY,  J.: 

This  is  a  suit  for  damages  caused'  by  four 
separate  fires,  and  toe  the  value  of  a  cow 
killed  by  the  railroad.  Upon  the  testimony 
In  the  record  this  court  finds  as  follows: 

"(1)  Title,  (a)  Plaintiff  showed  title  ta  bis 
wife  to  G.  H.  &  H.  R.  R.  Co.  survey  No.  88, 
and  to  B.  T.  R.  R.  survey  Nos.  170  and  171, 
and  made  the  following  attempt  to  show  title 
In  the  other  surveys:  A  patent  from  the 
state  of  Texas  to  T.  S.  Goodman  for  survey 
No.  307,  by  virtue  of  bounty  warrant  No. 

*  Rehearing  pending. 
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1,326;  deed  from  M.  B.  Branch  to  W.  P.,  E. 
T.,  and  D.  B.  Cusenberry,  conveying  one-half 
Interest  In  the  Goodman  survey,  recorded 
>M>niary  10,  1S83;  deed  from  W.  P.,  E.  T., 
and  D.  B.  Ousenbary  to  Mrs.  WlUie  R. 
Cnseaberry,  conveying  tke  same  Interest,  re- 
<.-orded  February  10,  1886;   patent  to  James 

A.  Wfflard  for  B.  B.  B.  &  a  R.  R.  8TU-vey 
K«.  67;  deed  from  James  A.  lYillard  to 
George  Wfllard,  conveying  same  survey,  deed 
recorded  May  3,  1878;  deed  from  George 
WUlard  to  Ben  F.  Thomas,  conveylns  the 
same  survey,  recorded  May  14,  1878;  deed 
from  Ben  F.  Thomas  and  wife  to  W.  P. 
Cnsenberry,  conveying  the  northeast  guarter 
of  the  west  half  of  said  survey  No.  67;  deed 
from  J.  A.  Rldcer  to  W.  B.  Gotenberry  for 
the  southeast  quarter  of  said  survey  67,  deed 
recorded  November  9,  1882;  deed  from  W. 
P.,  BJ.  T.,  and  D.  B.  Cusenberry  to  Willie  R. 
Oasenberry,  recorded  Fobmary  10,  188G;  pot- 
ent from  the  state  of  Texas  to  Jnnies  A. 
Wlllard  for  B.  B.  B.  &  C.  R.  B.  Co.  survey 
No.  65;  deed  from  James  A.  Wlllard  to 
George  WUlard,  conveying  oald  survey,  re- 
poided  May  7,  1878;  deed  from  George  WU- 
lard to  W.  H.  Thomafi,  conveying  said  sur- 
vey, reccH^ed  May  14,  1878;  deed,  from  W. 
H.  Thomas  to  H.  H.  Stubbs,  conveying  the 
southwest  quarter  of  said  survey;  deed  from 
H.  H.  Stubbs  to  W.  P.,  E.  T.,  and  B.  B. 
Cusenberry,  conveying  the  south  west  quarter 
of  said  survey;  deed  from  W.  H.  Thomas 
to  Samuel  Perry,  conveying  the  southeast 
•iuart»  of  said  survey,  deed  recorded  August 
t,  1881;  deed  from  Samnel  Perry  to  W.  P., 

B.  T.,  and  D.  B.  Cusenbtrry,  conveying  the 
southeast  quarter  of  said  survey,  recorded 
February  14,  1883;  qultdalm  deed  from  J.  T. 
Evans  and  H.  D.  Walker,  conveying  to  W. 
P.  and  B.  T.  Cusenberry  the  southwest  quar- 
ter of  said  survey  No.  65,  recorded  August  7, 
1885;  deed  from  W.  P.,  B.  T.  and  D.  B. 
Cnsenberry  to  Willie  R.  Cnsenberry,  convey- 
ing the  whole  survey,  recorded  February  10, 
1886.  W.  P.  Cusenberry  testified:  'The  pas- 
ture was  Inclosed  during  the  summer  of  1883. 
The  fencing  was  begun  during  the  summer  of 
1882.  It  has  been  under  fence  contlntiouidy 
since  the  summer  of  1883,  except  about  two 
months  in  the  summer  of  1885,  during  which 
time  the  fence  was  down,  it  having  been  cut. 
It  was  rebuilt  as  soon  as  I  could  rebuild  It. 
This  pasture  was  fenced  by  W.  P.,  B.  T.,  and 
D.  B.  Cusenberry,  who  held  possession  un- 
til the  sale  to  Mr».  Cusenberry.'  Witness 
testified:  'The  taxes  on  said  land  were  paid 
by  the  said  Cusenberry  brothers  up  to  the 
time  the  same  was  sold  to  Mrs.  Cusenberry, 
and  after  the  sale  to  Mrs.  CuseubeiTy  she 
luiid  all  taxes  up  to  the  present  time,'  (b) 
Winie  R.  Cusenberry  was  shown  to  be  the 
pI«JntUC's  wife.  It  was  shown  that  she,  and 
those  under  whom  she  claims,  inclosed  the 
tracts  above  referred  to  In  a  pasture  In  1882 
and  1883,  and  that  they  have  held  contln- 
w.  us,  actual,  visible^  and  notorious  possession 


thereof  ever  since,  up  to  the  tin.-«  of  trial 
In  the  district  court,  aad  that  tbey  bad  p.iiii 
all  the  taxes  due  theceoa  for  said  years. 

"<2)  Fires,  etc.  Tbe  avernMBts  of  the  peti- 
tion as  to  the  numlier  of  fir«a,  their  dates  and 
causes,  are  sustained  by  the  evidence:  and 
It  was  also  shown  that  one  of  appellant's 
trains  killed  a  cow  bdoagtng  to  ptatatlif,  a* 
aUej^ed,  worth  $25. 

"(3)  Negli^nce.  The  several  allegatioDS  o( 
iK'gUgencc  in  pLoiutiff's  petition  are  sastaiDed 
by  the  evidence. 

"(4)  Damages.  The  fires  referred  to  burui 
tbe  grass  on  about  1,735  acres  of  land,  and 
Injtu-ed  the  roots  and  sod,  and  the  amount  u{ 
damages  allowed  by  the  Jury  therefor  finds 
support  In  the  testimony. 

"(5)  Possession,  etc.  The  plaiutitC  leased 
the  land  In  question,  with  other  land,  all 
constituting  tbe  Cusenberry  pasture,  for  & 
term  extending  from  June  to  December  1. 
1SS8,  to  tbe  Day  Ranch  &  CatUe  Company. 
At  the  expiration  of  this  lease,  said  company 
remained  in  possession  of  the  land  without 
making  any  other  contract  of  lease,  and  tbe 
record  docs  not  show  that  the  plalntlll  either 
consented  or  objected  to  snch  holding  over. 
About  February  1,  1889,  plaintiff  and  said 
company  entered  Into  another  lease  contract, 
which  reads  as  follows:  "State  of  Tex.,  Cole- 
man Co.  This  article  of  agreement,  mafli- 
and  entered  Into  this  day,  Dec'r  1st,  IS^s. 
by  and  between  W.  P.  Cusenberry  of  tlif 
Ist  part,  and  Day  Ranch  Cattle  Oa  of  tlie 
spf'ond  part,  witnesseth:  That  the  said  party 
of  the  first  part  has  leased  his  pasture^  known 
as  the  Cusenberry  pasture,  to  party  of  the 
second  part,  as  follows:  Consideration  $73.00 
per  month,  paid  at  the  end  of  every  three 
months.  Pasturage  on  mtde-shoe  brand  of 
cattle  is  to  go  to  party  of  second  part  Ist 
party  reserves  the  right  to  put  In  100  bend  of 
his  own  cattle,  also  relinquishea  all  claim8 
fcH:  bums  made  by  railroad  after  Feb"? 
1st,  1889.  Party  of  2nd  part  to  have  saM 
pasture  until  Ist  Nov.,  1889,  imless  said  party 
concludes  to  discontinue,  io  wbiefa  case  tbey 
are  to  give  30  days'  notice.  Party  of  2nd 
part  Is  limited  to  1,000  bend,  on  an  average, 
per  mouth.  In  case  the  1st  party  should 
make  sale  oi  said  pasture,  party  of  2nd  part 
is  to  give  possession  by  having  30  days'  no- 
tice. It  is  further  understood  that,  if  tbe 
party  of  the  1st  part  has  not  leased  tbe 
pasture  on  Nov.  1st,  party  of  2nd  part  caa 
retain  possession  1  month  longer  at  the  atme 
rate  as  above  specified.  Witness  our  bandL 
W.  P.  Cusenberry.  Day  Ranch  Cattle  Co.. 
by  W.  H.  Doss.  Witness:  Mabtd  Day.'  Tbe 
former  lease  contract,  as  to  conslderatkn, 
was  similar  to  this  one,  except  titat  it  al- 
lowed the  plaintiff  to  keep  in  the  pasture  200 
head  of  stock,  instead  of  100  bead,  and  the 
lattor  contract  allows  the  iessee  to  collect  tbe 
charges  toe  pasturing  the  mulenriiae  brand 
of  cattle. 

"About  February  25, 1888,  a  cow  bdsogln; 
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to  plBlntilTs  wtfe  was  killed  by  one  of  de- 
fendant's trains.  This  cow  was  worth  |26 
at  the  time." 

J.  W.  Terry,  for  appellant  Sims  &  Snod- 
grasB,  for  appellee. 

KEY,  J.,  (after  stating  .«»  facts.)  The 
court's  abarge  was  correct,  as  far  as  It  went 
If,  on  any  phase  of  the  case,  It  was  not  as 
fall  as  appeBabt  desired,  It  shoTiM  hare 
asked  a  apectal  charge  supplj^lng'  the  sap- 
poeed  omission.  The  defendant  asked  the 
court  to  Instruct  the  Jnry  that  It  had  the  right 
to  kindle  a  fire  on  its  right  of  way  fbr  the 
purpose  of  burning  tt  off,  tf  It  med  reason- 
able care  to  prevent  It  from  spreading  and 
injuring  the  property  of  others.  This  dtarge 
was  properly  refosed.  Appellant  did  not 
have  the  right,  under  all  drcnmstances,  io 
kindle  a  fire  on  Its  right  of  way.  It  may 
have  permitted  combustible  material  ttt  ae- 
enmidate  on  its  right  of  wny  to  sncb  an  ex- 
tent that  the  very  act  of  setting  It  mi  fire 
would  constitute  negligence,  regardless  of  the 
pare  that  was  exercised  to  prevent  the  fire 
spreading  and  injinlng  the  property  of  others. 

CKi  the  me.»sure  of  damages  the  court 
charged  the  Jnry  as  follows:  "You  are  In- 
stmcted  that  if  you  find  In  plnliitUTs  favor 
for  damages  for  all  or  any  of  saM  fires, 
then  you  will  estimate  the  amount  of  said 
damages  by  determtailng  from  the  evidence 
(1)  the  date  of  eadh  flre  for  whl<*  you  allow 
daiD.7gefi;  (2)  the  mimber  of  acres  burned 
or  injured;  (8)  the  difl'ert'ncc  in  the  mine 
ttl  the  land  before  Ab  bum  and  immedlntely 
after  the  same;  and  (4)  interest  on  such 
damages  as  yo«  may  determine  plnhitilF  en- 
titled to  f^m  the  date  of  tJie  aceni.il  of  !<.ild 
damages  to  pi"e«ent  time,  at  the  rate  of 
eigbt  per  cent,  per  annum."  The  testimony 
Acnn  fnJiiTy,  permanent  In  character,  to 
the  land.  As  to  ttals  tejory,  the  Aarge  quot- 
ed aptiHed  the  correct  measure  of  damages. 
Rattway  C5o.  v.  Hogsett,  67  Tex.  688,  4  S.  W. 
Rep.  366;  Haflw.iy  Co.  v.  Home,  69  Tex. 
643,  9  S.  W.  Rep.  440.  Had  the  testimony 
Bboiwn  tile  value  of  the  grass  separate  and 
apart  from  the  land,  the  plaintiff,  perhaps, 
would  have  been  entttled  to  have  the  Jury 
instracted  to  flind  audi  vahie,  and  the  dlf- 
ferenee  In  the  value  of  the  land  without  the 
grass.  Immediately  before  and  after  the 
bums,  as  the  measure  of  damages.  How- 
ever, there  was  no  testimony  tending  to 
show  fte  value  of  the  grass  separately;  and 
doabtlesB  the  plaintiff  in  estimating,  while 
on  the  witness  stand,  the  difference  In  the 
value  of  the  land  Immodintely  before  and 
after  the  bums,  lochided  the  giiiss  desfroyod. 
This  being  the  case,  the  court  did  not  («rr 
in  giving,  without  qoallficatlon,  the  chanje 
referred  to.  But,  If  such  were  not  the  case, 
flie  plflintlff  proved  mcve  Injury  t»  the  land 
than  the  aggregate  amount  awarded  by  the 
ivry.  It  follows,  therefore,  that  the  omis- 
sion to  ofiarge  concerning  the  value  of  the 


grass  sqimratdiy  was  not  prejudicial  to  ap- 
pellant. 

It  te  contended  that  when  the  first  fire 
ocoarred— December  3,  1888— the  land  cov- 
ered by  the  flre  was  leased,  and  therefore 
that  irialntiff  was  not  entitled  to  recover 
for  the  value  of  tiie  grass  destroyed  by  that 
flre.  The  testimony  shows  the  land  was 
leased  for  part  of  (be  year  1888;  that  the 
lease  expired  the  last  day  of  Novnnber  or 
the  first  day  of  December;  that,  without 
any  fnr<Si»  orrangemeut  or  understanding, 
the  tenant  remained  in  possession  until  Feb- 
ruary foUowing.  wben  a  new  leaae  contract 
was  made,  the  terms  of  whidi  were  moc«f 
favorable  to  aiq)iiUee  than  those  of  the  for- 
mer. The  latter  contract  was  dated  Decem- 
ber 1,  1888,  though  it  was  not  executed  uatU 
Febraozy  there-.tfter;  and  It  stipulated  th»t 
appellee  relinquiataed  all  claims  for  boms 
mode  by  the  railroad  after  Februai-y  t,  1889. 
If  in  any  case  a  tienaat  at  will  or  by  suffer- 
anoe  can  Dmlutain  an.  action  for  the  destruc- 
tion of  tmeulUrated  native  gnun,  we  think 
the  lease  coatract  made  in  February,  1880, 
construed  In  the  light  of  surrounding  cir- 
oumstancca,  la  equivalent  to  an  assi^puaent 
to  the  appellee  ai  whatever  claim  the  tenant 
had  against  .appellant  for  burning  grass  on 
the  land  in  question  prior  to  the  execution  of 
said  contract.  It  shows  that  the  question  of 
damages  resulting  f^om  grass  burning  by 
tlie  railroad  was  considered  by  the  par- 
ties; that  by  the  new  contract,  while  the 
lessee  was  to  pay  rent  at  the  same  rate 
as  formerly,  appt>Uee'3  right  to  pasture  stock 
on  the  land  was  curtailed  one-half,  and  the 
tenant 'was  to  have  the  fees  owing  by  a 
third  party  for  pasturing  stock  on  the  land: 
and  the  relinquishment  to  the  tenant  of  all 
chiims  for  damages  caused  by  subsequent 
fires  carries  with  it  the  implication  that  all 
dalms  tar  dajn:tges  caused  by  previous  bunu 
should  belong  exclusively  to  appellee. 

There  was  no  error  In  the  court's  charge 
In  assuming  that  appellee  had  shown  title 
to  the  land  in  his  wife,  as  alleged.  Parker 
V.  Railway  Co,,  71  Te.x.  133,  8  S.  W.  Rep. 
541. 

The  verdict  Is  supported  by  the  testimony, 
and,  finding  oo  reversible  error,  the  judg- 
ment is  affirmed. 


WILLBDRN  V.  TOW. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 
189a) 

Tksspass  to  Trt  Titlb — Praoiici— Costs— Wait 
OF  PossE."<sioj«— Reformation  of  Ji'dombst. 

1.  Where  defendant  diselaiins  a  portion  of 
the  land  sued  for,  but  remains  in  possession  of 
part  of  the  land  disclaimed,  plaintiff  is  entitloil 
to  recover  the  disclaimed  land,  and  to  have 
judgment  for  costs. 

2.  A  judgment  for  the  recovery  of  land. 
which  does  not  provide  in  express  terms  for  the 
issnnnce  of  a  writ  of  possession,  will  be  re- 
formed on  appeal. 
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Appeal  from  district  court,  Llano  county; 
W.  M.  AlllBon,  Judge. 

Action  by  F.  O.  Wlllburn  against  William  R. 
Tow  to  recover  land.  Judgment  tor  plain- 
tiff for  recovery  of  part  of  the  property. 
Plaintiff  appeals.    Judgment  reformed. 

W.  T.  Daliymple,  tor  appellant. 

KBT,  J.  Tlie  record  In  Ibis  caose  oon- 
tains  no  statement  of  facta,  and  the  findings 
of  facts  filed  by  the  court  below  are  adopted 
by  thla  ootirt  as  the  Ixuaia  for  the  judgment 
here  roidered. 

While  It  la  true  that  the  defendant  dis- 
clalnted  aa  to  all  the  land  sued  for,  escept 
such  portion  of  it  as  was  In  ctmfllct  wlHi  the 
William  Jeonlnga  survey,  still,  as  the  facts 
show  that  the  defendant  was  In  possession 
of  a  part  of  the  land  sued  for  and  not  cov- 
ered by  the  Jennings  survey,  the  plaintiff 
was  not  only  entitled  to  recover  the  land 
sued  for  and  not  in  confilot  with  said  Jen- 
nings survey,  but  he  was  also  entitled  to  a 
Judgment  for  costs.  WoottMS  v.  Hall,  67  Tex. 
613,  3  S.  W.  Rep.  725;  Oapt  v.  Stubbs,  68 
Tex.  225,  4  a  W.  Rep.  467;  Johnson  v. 
Schumacher,  72  Tex.  834,  12  S.  W.  Rep. 
207;  King  V.  Haley,  76  Tex.  168,  12  a  W. 
Rep.  1112. 

It  Is  aiao  complained  tliat  the  Judgment 
I'wi'dered  in  the  court  below  for  the  plaintiff 
for  part  of  the  land  sued  for  should  have. 
In  express  terms,  proviiled  for  the  issuani't; 
of  a  writ  of  possessloiL  Thla  contention  is 
correct 

me  Judgment  of  Hie  court  below  will  be 
reformed,  and,  In  additloD  to  the  Judgment 
there  rendered,  thla  court  will  rcndi5r  Judg- 
ment for  the  .ii^eQant  for  the  land  re- 
oovered  In  the  court  below,  and  for  all 
costs  In  said  court,  as  well  as  the  costs  of 
this  appeal;  and  he  will  also  be  awarded  a 
writ  of  possession.    Reformed  and  rendered. 


BYANS  V.  GOGGAN  et  aL* 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 

189a) 

KJWOUBION  O*  COHTBAOT  —  FBAOD — RATiriOATION 

— Pbovinob  or  C!odbt  and  Jubt  —  LnnTATioM 

or  AonoHS. 

L  Whether  a  contract  alleged  to  have  been 
obtained  by  defendant  through  fraud  was  rati- 
fied by  plaintiff  after  discovery  of  the  fraud  is 
a  question  for  a  jury,  and  in  an  action  to  re- 
scind such  contract  an  instruction  as  to  what 
acts  of  plaintiff  would  constitute  a  ratification 
is  erroneous. 

2.  Rev.  St.  art  3207,  providing  that  every 
personal  action  "for  which  no  limitation  is  oth- 
erwise prescribed  shall  be  brought  within  four 
years,"  applies  to  an  action  for  the  rescission  of 
a  cMttract  on  the  ground  of  fraud. 

Appeal  from  district  court,  Travis  county; 
James  H.  Robinson,  Judge. 

Action  by  George  O.  Evans  against  Thomas 
(Joggan  &  Bro.,  for  tlie  rescission  of  a  con- 

'  Rehearing  pending. 


tract,  and  other  relief.    Defendants  bad  Jndr 
ment  and  plaintiff  ai^eala     Reversed. 

John  Doweli,  for  ;iiipellant  Z.  T.  Fill- 
more, for  appellees. 

OOLLARD,  J.  This  suit  was  brought  Au- 
gust 5,  1890,  in  the  district  court  of  TnvU 
county,  by  appellant,  George  O.  Evau;>, 
against  appellees,  Thomas  Goggan  &  Bru., 
to  cancel  a  written  contract'of  date  the  linb 
day  of  April,  1888,  for  the  purchase  o(  a 
piano  by  appellant  from  appellees,  iqmhi  the 
ground  of  fraud,— that  the  piano  fumiabvd 
was  not  of  the  quality  and  value  it  was  rt-i*- 
resented  to  be  by  the  vendor  when  bough  l 
Prayer  for  cancellation,  and  for  Judgmeut 
for  amount  paid  on  the  piano,  and  for  exem- 
plary damages  for  the  alleged  fraud.  De- 
fendants denied  the  allegations  of  frand,  and 
prayed  for  judgment  for  balance  unpaid 
upon  the  contract  Verdict  and  judgmenl 
were  rendered  for  defendants  for  the  bal- 
ance due  upon  the  contract,  $134.70,  froiu 
which  plaintiff  has  appealed. 

The  court  charged  the  Jury,  substantially, 
that  to  entitle  plaintiff  to  recover  he  moxt 
show  that  the  alleged  fraudulent  represenu- 
tlons  were  made  to  Induce  him  to  make  the 
purchase;  that  he  relied  upon  them,  himself 
using  ordinary  care;  that  the  piano  was  ma 
terlally  different,  as  alleged,  in  character  ana 
value  from  the  representations;  that  he  re- 
pudiated the  contract  within  a  reasonable 
time  after  he  discovered  the  fraud,  or  ougbt 
to  have  discovered  it  by  the  exercise  of  or- 
dinary care;  that  he  had  not  affirmed  or 
waived  the  fraud  by  use  of  the  piano  or  pay- 
ment on  the  same  as  stipulated,  after  the 
discovery  of  the  fraud,  or  after  he  ought  to 
have  discovered  it,  and  that  all  these  facts 
must  concur  to  warrant  a  cancellation  of 
the  contract  After  the  Jury  had  retired  to 
consider  of  their  verdict,  they  came  Into 
court,  and  asked  additional  instruction  npon 
the  question  of  waiver  by  plaintiff  of  the  al- 
leged fraud  (by  use  of  the  piano)  after  its 
discovery,  when  the  court  gave  additional  in- 
struction as  follows:  "If  the  Jury  find  ftom 
the  evidence  that  the  defendants  did  per- 
petrate a  fraud  upon  the  plaintiff  in  the  sale 
of  said  piano,  and  if  they  further  find  that 
after  plaintiff  knew,  or  by  using  ordinary 
diligence  might  have  known,  of  the  false 
statement  made  by  defendants  to  Induce 
plaintiff  to  enter  Into  said  contract  the  phiin- 
tiff  continued  to  use  said  piano  as  he  would 
use  his  own  property,  then  such  conduct  on 
the  part  of  the  plaintiff  would,  in  law, 
amount  to  a  waiver  of  his  rights  to  have  said 
contract  rescinded,  as  such  acts  on  the  part 
of  plaintiff  would  amount  to  a  ratiflcatioa 
of  the  said  contract  and  woold  render  bim 
liable  upon  the  same."  TUs  charge  is  as- 
signed as  error,  and  we  think  the  assign- 
ment is  well  taken.  A  fraud  may  be  raU- 
fled,  and  remedies  against  it  may  be  lost  or 
waived,  by  a  material  act  delllJorately  done 
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by  tbe  defrauded  party  wltli  full  knowledge 
of  tbe  tacU  of  Jraud,  and  with  the  Intention 
to  ratify.  Or  it  may  be  done  by  acquies- 
cence; that  is,  as  is  said  by  Pomeroy,  by 
"some  act,  not  d^tierately  intended  to  r.atify, 
*  *  *  but  recognizing  the  transaction  as 
existing,  and  Intended  In  some  extent  at 
least  to  carry  it  into  effect,  and  to  obtain  or 
claim  the  beneflts  from  it"  2  Pom.  Bq.  Jur. 
U  964,  9C5.  This  acquiescence,  or  tacit  adop- 
tion of  the  ountrnct,  uf ter  notice  of  the  fraud, 
is  a  question  for  the  jury,  to  be  determined 
by  them  fi-om  aU  the  facts  and  circum- 
stances of  the  case.  It  was  not  proper  for 
the  court  to  Instruct  the  Jury  that  a  glren 
fact—the  one  stated  in  the  charge— would 
constitute  ratification.  The  jury  had  the 
right  to  look  at  all  the  facts  showing  the  true 
effect  of  the  use  of  the  piano.  It  may  be 
that  the  fact  stated  would  be  deemed  by  the 
Jury  OS  sufiScient,  or  that  it,  considered  with 
other  facts,  was  not  snfflcient  We  are  con- 
strained to  say  that  the  charge  was  not  the 
law  of  tbe  case. 

Appellant  complains  of  a  charge  of  the 
court  which  applied  the  two-years  statute  of 
limitation  to  plaintiff's  prayer  for  recovery 
of  the  amounts  paid  on  the  contract  upon 
its  cancellatlMi.  The  charge  in  this  respect 
was  erroneous.  The  suit  was  for  rescission 
of  the  contract,  and  upon  judgment  of  that 
character  the  consequences  of  rescission 
would  follow.  The  question  was,  when 
would  the  right  to  a  rescission  be  barred? 
Tbe  statute  does  not  speciflcaUy  provide  for 
it,  but  provides  that  every  other  personal  ac- 
tion "for  which  no  limitation  is  otherwise 
prescribed  shall  be  brought  within  four  years 
next  after  the  right  to  bring  the  same  shuU 
bave  accrued,  and  not  afterward."  Rev.  St 
art  3207.  It  has  been  decided 'that  the 
statute  of  foiu:  years  applies  to  nn  notion  for 
resdstrion  of  a  contract  consummated  In 
fraud.  Cooper  v.  Lee,  76  Tex.  114,  12  S.  W. 
Rep.  483.  If,  then,  the  plaintiff  Is  entitled 
to  a  rescission,  and  is  not  barred  by  llmita- 
tl<»i  in  that  action,  he  would  be  entitled  to 
complete  restoration  of  his  rights  upon  re- 
scission. The  amount  paid  on  the  contract 
sbonld  be  restored  to  him,  and  Its  recovery 
would  not  be  governed  by  a  different  period 
of  limitation  from  that  which  would  govern 
the  action  Itself.  The  two-years  statute,  as 
for  debt  or  open  accoimt  or  money  had  and 
received,  would  not  apply.  Other  questions 
need  not  be  decided  on  this  appeal.  The 
Judgment  of  the  court  below  should  be  re- 
versed, and  the  cause  remanded,  and  it  Is 
so  ordered. 


MISSOURI  PAC.  RT.  CO.  v.  WALKER. 

<Conrt  of  Civil  Appeals  of  Texas.    Nov.  9, 

1893.) 

iN^Bixs  TO  Brakeman— EriDSNOa. 

In  Kn  action  by  a  brakeman  against  the 

railroad  company  for  personal  injuries,  plaintiff 

tt-stified  tliat  the  conductor  ordered  him  to  "eo 


to  the  front;"  that  he  went  forward,  and  got 
on  the  pilot  of  the  engine,  and,  thinking  that 
the  brake  beam  of  the  engine  was  down,  he 
jumped  off,  as  was  his  duty,  to  see;  that,  when 
he  attempted  to  board  the  train  again,  he 
caught  the  hand  ladder  on  a  car,  and  drew  him- 
self up,  but,  finding  no  step,  he  was  obliged 
to  drop  to  the  ground,  and  that  he  fell  under 
the  car,  and  was  injured.  He  also  testified 
that  It  was  not  dangerous  to  board  a  train  mov- 
ing at  the  speed  of  bis  train,  (seven  or  eight 
miles  an  hour;)  that  he  did  not  look  to  see  if 
the  step  was  on  the  car,  because  the  car  would 
have  passed  him  while  he  was  looking.  De- 
fendant produced  the  testimony  of  two  surgeons 
that  plaintiff  stated  immediately  after  the  ac- 
cident that  he  went  to  the  engine  to  get  a  drink 
of  water;  that  he  fell  under  the  car  while 
jumping  from  the  engine;  and  that  the  acci- 
dent was  not  caused  by  the  negligence  of  any 
of  defendant's  employes.  The  fireman  testified 
that,  when  plaintiff  got  on  the  pilot,  the  engi- 
neer asked  him  (witness)  to  tell  plaintiff  that 
he  could  not  ride  on  the  pilot,  but  he  did  not 
know  how  plaintiff  got  off.  Held,  that  the  evi- 
dence was  not  sufficient  to  sustain  a  verdict  for 
plaintiff.    7  S.  W.  Rep.  791,  followed. 

Error  from  district  court  Harris  county; 
James  Masterson,  Judge. 

Action  by  T.  H.  Walker  against  the  Mis- 
souri Pnciflc  Railway  Company  to  recover 
for  personal  injuries.  There  was  a  Judgment 
in  tayor  of  plaintiff,  and  defendant  brings 
error.    Reversed. 

Baker,  Batts,  Baker  &  Lovett,  for  pLitu- 
tlff  in  error.  G.  W.  Th<M:p,  for  defendant  in 
error. 

GARRETT,  C.  J.  On  a  former  appeal  in 
this  case  to  the  supreme  coiurt,  the  judgment 
of  the  court  below  then  appealed  from  was 
reversed,  because,  as  stated  in  the  opinion 
of  the  com't,  "there  Is  such  a  preponderance 
of  testimony  In  favor  of  the  defendant  that 
tbe  judgment  should  not  be  permitted  to 
stand."  7  S.  W.  Rep.  791.  Upon  the  second 
trial  of  the  case,  which  resulted  in  the  judg- 
ment ujwn  which  the  present  writ  of  error 
has  been  sued  out,  the  evidence,  in  the  opin- 
ion of  the  majority  of  the  court,  was  not 
materially  different  from  that  on  the  first 
trial  Plaintiff's  cause  of  action  Is  damages 
for  personal  Injuries  sustained  by  him  Sep- 
tember 27,  18S6,  while  a  brakeman  in  me 
employment  of  the  defendant,  running  on  a 
freight  train  beween  Taylor  and  Palestine. 
The  only  evidence  as  to  how  the  accident 
happened  is  that  of  plaintiff.  He  testified 
substantially  that  the  conductor  to  whose 
orders  be  was  subject  directed  him  to  "no 
to  the  front,  and  head  Into  boarding  house." 
He  went  to  the  front  and  was  forward 
brakeman  at  the  time  he  was  hurt  He 
went  forward  to  the  engine,  and  got  out  on 
the  pilot,  where  he  had  ridden  about  200  or 
300  yards  when  he  was  ordei-ed  off  the 
pilot  He  went  to  the  left-hand  side  of  the 
engine,  and  looked  out  and  saw  some  dust 
flying,  Eind  said  to  the  engineer:  "If  you 
don't  run  any  faster,  I  will  get  down.  I 
think  a  brake  beam  Is  down."  He  says 
he  Jumped  down,  and  saw  It  was  only  the 
dust  rising  from  a  little  road  crossing     In 
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attempting  to  board  tlie  traiu  aeain,  h^ 
eanglit  tbe  band  huM.  on  aboat  the  sixth  car 
to  go  up  tbe  ladder,  and  drew  up  his  knees 
twice,  and  could  not  find  tbe  bottom  of  the 
step,  aikd  had  to  torn  loose,  wlioi  be  UH 
on  the  track,  and  a  wheel  of  tbe  car  ran 
oTor  his  arm.  He  stated  that  It  was  a  part 
of  his  duty  to  see  that  that  pcH-tion  of  the 
train  wns  all  rigbt,  and  tiiat,  if  there  bad 
lH*i>n  a  brake  beam  down,  it  would  have 
been  his  fault;  that  he  attempted  to  iMard 
tbe  train  in  the  mrdlnary  way  in  which  oth- 
er brakemen  boarded  trains;  that  the  train 
was  running  seven  cr  eight  miles  an  hour, 
and  it  was  not  dangerous  to  attempt  to 
iKMird  the  train  running  at  that  speed;  that 
the  absence  of  the  step  was  the  cause  of 
his  falling,  and  be  would  not  have  been  hart 
if  the  step  bad  been  there.  It  appeared  nlno 
from  the  testimony  of  the  plalntifF  that  the 
bottom  of  the  car  Is  about  four  and  a  luilf 
feet  above  tbe  ground,  and  the  step  Is  screw- 
ed beneath  to  the  sill  of  the  car,  and  pro- 
jects downward.  He  stated  that  It  Is  screw- 
ed to  the  siU  under  the  car  from  the  out- 
aide,  aJso  putting  it  at  different  times  six, 
four,  and  three  inches,  and  that  it  pix>jected 
l)clow,  as  variously  stated,  from  four  to  ten 
inches.  That  he  did  not  notice  whether  the 
car  had  a  step  on  It  or  not  If  there  had 
been  n  step,  there  was  nothing  to  prevent 
lilm  from  seeing  it  if  he  had  stopped  right 
still;  but,  if  he  had  stopped  to  look,  he 
would  have  been  left  That,  If  he  had  taken 
time,  ho  could  have  seen,  and  then  got  left 
That  if  be  bad  seen  that  there  was  no  step 
there,  he  would  not  have  tried  to  get  up  on 
the  ladder.  That  the  step  Is  not  plainly  to 
be  seen,  because  It  Is  under  the  car,  and 
you  have  to  step  back  to  see  it  Tou  cannot 
stand  up  within  two  feet  of  the  car  and  see 
it.  He  was  standing  on  the  ground,  about 
eighteen  inches  from  the  traiu  ready  to 
catch  tlie  ladder,  and  did  not  look  to  see 
whether  the  step  was  there  or  not  That  it 
was  not  the  practice  of  traiumen  to  look 
f<»  steps.  ¥ou  would  hardly  find  one  in  a 
hundred  that  would  do  It  At  the  first  trial, 
plaintiff  testified  that  if  he  bad  looked,  he 
could  have  seen  the  step  if  any  had  been 
there;  and  at  tbe  lost  trial  he  testified,  as 
above  stated  in  explanation,  wby  it  was  that 
he  did  not  loait  for  tbe  step^  Plaintiff  put 
two  other  witnesses  on  the  stand,  but  not 
to  any  material  fact.  Defendant  read  the 
depositions  of  the  sxirgeons  Boggs  and  Smith 
as  to  the  statements  made  to  them  immedi- 
ately after  the  injury  by  the  plaintia,— to 
Ituggs,  that  he  fell  und»  tbe  train  as  he 
Jumped  off  the  engine;  and  to  Smith,  that 
be  went  over  to  tbe  oigine  to  get  a  drink 
of  water,  and,  as  be  Jumped  off  the  engine, 
he  lost  his  balance,  and  fell  under  the  car, 
and  tbe  wheel  pas-sed  over  his  arm;  that  no 
one  saw  the  accident  and  it  was  not  caused 
by  the  carelessness  of  any  one  in  defend- 
ant's employ.    It   was   simply   an   accident, 


I  etc.    Tbe  depositions  of  said  wltaessea,  tri(- 

1  en  since  the  first  trial,  were  also  read  in  re- 

I  buttal  of  plalntifTs  testimony  that  be  had 

I  made  no  such  statements,  to  diow  the  coodl- 

I  tlon  of  his  mfnd  at  the  tim&    The  flremaa 

Wright  waa  tlw  only  otber  wftneas  for  tbe 

defense,  and  be  testified,  SHbataatially  as  at 

I  the  first  trial,  that  Walker  got  in  tbe  ensine 

I  at  Lake,  and  in  leaving  tbe  station  tbe  «it- 

I  gineer  asked  witness  to  tell  him  be  oonkl 

not  ride  on  tbe  pilot    Witness  toM  him.  bat 

j  did  not  know   whether  he  get  off  on  the 

I  groond.  or  followed  him  back  on  tbe  rnnning 

I  board.    It  was  agafaist  the  ndes  to  rMe  on 

I  tbe  irflot    PlaintifF  was  working  as  middle 

,  iMrakeman.     Puckett,  the  condtirtor,  and  Ar- 

I  nold  and  McKenna,  brakemen,  who  testlOrd 

'  on  the  first  trial,  were  not  witnesses  at  tbf 

lost  trial. 

In  tbe  opinion  of  tbe  majority  of  flie  conrt. 
the  testimony  of  appeOee  is  substantially 
what  it  was  on  the  formM-  trial,  and,  with 
the  excepticKi  of  the  witness  Pndcett,  tbe 
testimony  of  the  witnesses  who  testMed  on 
tbe  former  trial,  and  who  were  absent  at 
the  last  trial  did  not  materially  contradict 
nppellep'.s  acconnt  of  the  manner  In  whid) 
he  was  hurt  and  tbat  tbe  facts  are  sob- 
stantiaSy  tbe  same  as  tbose  passed  npon  by 
tbe  supreme  conrt,  and  that  tmder  the  de- 
cisis] of  that  conrt  tbe  Judgment  ot  tbe 
court  b«4ow  should  be  reversed.  The  writer, 
however,  is  of  the  opinion  that  the  evidence 
is  snfflclent  to 'sustain  the  verdict  as  to  the 
manner  in  wlilch  the  accident  oocnrrvsl. 
and  does  not  think  tbat  a  brakeman  board- 
ing a  passing  train  in  tbe  performance  c^  Iiis 
duty  should  be  charged  with  negligence  for 
failing  to  look  for  tbe  step  beneath  the  car. 
under  tbe  facts  as  the  Jury  must  have  fbnnd 
them  in  Ibis  case.    Reversed  and  remanded. 


BLLI8  V.  VBRNON  lOE.  LIGHT  &  WATER 

OO.  et  al.    (Na  090.) 

(Court  of  GStfi  Appeal*  of  Texas.    May  Ifi, 

18»a> 

Rbcrivbr— AiroimtrtNT  — ICoTion  to  ▼icii»- 
LiKNs  ON  PnoPBRTT— Pkioutt— PLBanne— Dr 

MURKEB  TO  BkVKKJlL  FetITIOXS. 

1.  An  assigtiment  of  error  to  the  coin's 
action  in  OTerriiling  iutervener's  general  demnr- 
rer  to  the  petitions  of  plnintiff  and  other  inter- 
venera  cannot  be  sintained,  since,  if  aay  one 
of  the  petitions  was  good,  the  demoncr  was 
properly  overruled. 

2.  Where  intervener  f.iiled  to  take  »nj 
steps  in  the  trial  cowt  to  vacate  a  receivershir 
of  the  property  on  which  he  seeks  to  foreclase 
a  raortf^ngc,  and  his  plea  seems  to  have  con- 
templated  the  continaance  of  the  receivership, 
and  there  was  an  agreed  judgment  to  tliat  ef- 
fect, he  must  be  held  to  have  acquiesced  tlier.>- 
in,  and  assiKumeuts  of  error  to  the  court's  ac- 
tion in  appointing  a  receiver  cannot  be  notieeJ. 

a  Acts  1889,  p.  56,  provides  that  all  mon- 
eys which  come  into  the  hands  of  a  receiver 
shall  be  applied — First,  to  the  payment  of  costs 
of  suit;  second,  wages  of  employes  dae  from 
the  receiver  to  the  employes;  tldrd,  debts  for 
materials  purcliaaed  daring  the  receivenhip^  to 
improve   the  property;    fonrtli,   debts  ftor  im- 
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proTemekts  to  tb«  property  durtng  the  recelver- 
aUp;  fifth,  daioia  agBimt  the  receiver  on  coo- 
tmeta  made  daring  the  recdvership.  Held,  that 
ronning  expenses,  salary,  etc.,  including  rcceiv- 
er'a  certificates,  constituted  a  Hen  on  the  prop- 
erty which  took  precedence  orer  a  pre-exiating 
morteatw  thereon. 

4.  Claims  of  creditors  which  have  accrued 
prior  to  the  appointment  of  a  receiver,  however, 
do  act  take  precedence  of  such  naortgage. 

Appeal  trom  district  court,  Wilbarger  coon- 

Proceedings  hi  the  matter  of  the  recelrer- 
■talp  at  the  Vem(m  Ice,  Light  &  Water  Com- 
pany. M'.  O.  Ellis,  a  lien  claimant,  and  othw 
lien  claimants  agalost  the  property  of  the 
company,  interrened.  From  a  Judgment  gly- 
tng  certain  Hens  priority  to  bis,  Ellis  appeals. 
Affirmed  In  part,  and  reversed  in  part. 

Ettgene  Williams,  for  appellant  Stephens 
tt  Huff,  for  appellees. 

Statement 

STEPHENS,  J.  The  assets  at  the  Vernon 
Ice.  Light  &  Water  Company,  a  private  cor- 
poration chnctered  for  the  piirposes  indi- 
cated by  ita  name,  were  on  the  10th  day  of 
December,  1S91,  upon  the  appltcntiou  of  J. 
B.  Lockett,  a  a'edltor  without  Judgment  or 
lien,  placed  in  the  bands  of  a  rucelver.  In 
February  foUowing,  at  u  regular  term  of  the 
district  court,  upon  the  motion  of  Clowo:, 
Harris  &  Co.,  Judsment  and  lien  creditors, 
who  had  intervened  In  the  suit,  the  receiver- 
sliip  was.  by  order  of  the  court,  continued  in 
force.  About  the  same  time  the  First  Na- 
tional Bank  of  VemMi  flled  its  plea  of  in- 
tervention, also  praying  for  the  continuance 
of  the  receivership.  In  June  following,  D. 
A.  Turner  and  others  intervened.  In  July, 
appellant,  Ellis,  the  holder  of  the  bonded 
indebtedness,  amonnting  to  about  $18,000,  of 
the  said  company,  secured  by  the  first  and 
mtly  mortgage  on  its  entire  plant  and  assets, 
flled  his  plea  of  Intervention,  containing  a 
general  demurrer  to  the  petitions  of  plaintlfT 
and  the  other  interveners,  a  general  denial, 
and  a  special  plea,  setting  up  his  ownership 
of  the  bonds  and  mortgage  with  power  of 
sale,  alleging  defaidt  In  the  payment  of  In- 
terest; and  prayteg  a  foreclosure  of  his  prior 
lien,  and  that  the  sale  be  made  through  him- 
self as  trustee,  or  through  such  other  person 
as  the  court  might  select.  He  also  alleged  a 
title  to  the  lots  upon  which  the  waterworks 
plant  was,  ta  ipart,  situated,  derived  from  an 
executl<m  sale  made  under  one  of  the  judg- 
ments in  favor  of  Clower,  Harris  &  Co.,  fore- 
closing an  attachment  lien  created  subse- 
quent to  the  deed  of  trust  There  was  a 
trial  without  the  Intervention  of  a  Jury,  and 
the  record  contains  the  court's  conclnslons  of 
faet  methodically  stated,  but  no  statement 
of  facts.  Our  cunclnsions  will  therefore  rest 
upon  these  findings  of  fact 

Conclusions. 

1.  The  first  assignmeut— that  there  was 
error  in  overruling  the  general  exception  of 


appellant  to  the  pleadings  of  the  other  par- 
ties—cannot  be  snstalned.  If  any  one  of 
tbeee  pleas  was  good  for  any  purpose,  (which 
must  be  admitted,)  the  general  demurrer  was 
properly  overruled.  OUphant  v .  Markhaan, 
7»  Test.  54S,  15  S.  W.  Rep.  668;  May  v. 
Jottes,  (Oa.)  14  g.  E.  Rep.  S52.  Besides,  the 
assignment  is  very  general,  and  'an  proposi- 
tion is  snbmitted  under  it. 

2.  The  siH-otJd  and  tliird  assignments  com- 
plain of  the  eourt'8  conclusions  (1)  that  the 
appointment  of  a  recdver  at  the  lastiince  of 
a  simple  contract  creditor  of  aa  Insolvent 
oorpomtlon  was  authorized  by  the  third  sub- 
division of  artlele  1401  of  Sayles'  Civil  Stat- 
utes: (3)  that,  if  there  was  error  in  such 
an  appointment,  the  8.'>me  was  cured  by  the 
subsequent  confirmation  of  the  appointment 
at  the  Instance  of  C9ower,  Harris  Sc  Co.,  who 
were  Judgment  and  ;ittnchment  Hen  creditors. 
We  are  of  opinion  that  the  flndings  on  this 
Issue  Bttould  not  be  dlstnrbed,  if  for  no  other 
reason,  because  appellant  failed  to  take  any 
stei)s  in  the  trial  court  to  vacate  the  receiv- 
ership. We  foil  to  ttnd  la  the  record  any 
motion  or  prayer  on  his  pai-t  for  sueh  reltef, 
and  the  4xt]y  assault  made  upon  the  reeetv- 
ershlp  by  bis  pleadings  In  the  court  below 
whldi  we  have  been  able  to  find  consisted 
of  the  fUlowing  stitement,  incidentally 
made  fn  parenthesis:  "Not  admitting,  but 
denying,  the  legality  ot  the  receivership  pro- 
ceedings herein."  The  rest  ot  his  plea  seems 
to  have  contemplated  the  continuance  of  the 
receivership,  which  was  supplemented  by  an 
agreed  Judgment  to  that  effect  and  we  tblnk 
be  must  be  held  to  have  acquiesced  therein. 

3.  The  fourth  assignment.  In  the  language 
at  appellant,  "goes  to  the  right  of  the 
court  In  any  cose,  other  than  a  railway  re- 
ceivershlp,  to  fix  upon  the  corpus  of  the 
property  a  lien  prior  to  tbe  first  mortgage 
bonds,"  which  right  Is  denied  by  him.  Tliis 
position  seems  to  us  to  be  arbitrary,  and 
without  support  In  reason  or  authority.  The 
groimd  upon  whidi  this  right  was  denied  in 
case  at  a  narlgatlon  company  (Bound's  Case, 
SO  Fed.  Rep.  812,  relied  upon  by  appelant) 
would  seem  to  require  that  the  doctrine 
should  be  hdd  as  appllcaUe  to  the  water- 
works of  a  city  or  town  as  to  &  railway. 
In  the  one  case,  as  In  the  other,  the  Inter- 
position of  sovereign  power  Is  required  to  se- 
cure the  land  upMi  which  It  Is  constructed. 
It  is  there  laid  down  that  this  exercise  of 
the  right  of  eminent  domain  Is  bestowed  by 
tbe  sovereign  In  consideration  of  the  con- 
tinued public  use,  which  public  use,  as  there 
defined,  arises  when  the  sovereign  power  is 
essential  to  the  enterprise,  and  Is  exercised 
because  of  such  use.  The  bondholder  lends 
his  money  with  the  knowledge  of  this  con- 
dition. Rev.  St.  art  478.  See,  also,  Kam 
V.  Iron  Co.,  86  Va.  754,  11  S.  E.  Rep.  431. 
This  question  Is  placed  beyond  controversy, 
so  far  as  debts  and  liabilities  arising  during 
•the  receivership  are  concerned,  by  the  act 


Digitized  by 


Google 


«58 


SOUTHWESTERN  REPORTEB,  Vol.  23. 


{Tex. 


of  1889,  p.  56,  amending  article  1466  of  tbe 
Eevlsed  Statutes,  (Sayles'  Addend,  art  14ija) 
This  ccmcluslon  overrules  the  seventh  asslgo- 
oaent,  also,  which  reads:  "Tbe  court  erred 
in  finding  and  decreeing  that  the  cost,  ex- 
penses, salary,  etc..  Including  receiver's  cer- 
tificates, should  be  paid  out  ot  tbe  proceeds 
arising  from  the  sale  of  tbe  property  as  pref- 
erence U«18." 

4.  We  are  of  opinion,  however,  that  the 
sixth  assignment,  reading,  "The  court  erred 
iu  finding  and  decreeing  that  the  $2,404.55  of 
the  earnings  of  the  defendant  were  diverted 
to  such  purpose  as  gave  the  Interveners  and 
plaintiff  a  right  to  be  paid  to  that  extent 
out  ot  the  proceeds  arising  from  a  sale  of 
the  property  itself,"  must  be  sustained. 
These  claims  all  orighiated  long  before  tbe 
receivership.  It  appears  that  there  were  no 
net  earnings  from  the  operation  of  the  plant 
.pending  tbe  receivership;  nor  does  it  appear 
that  tbe  revenues  previously  expoided  upon 
the  improvement  and  extension  of  the  plant 
enhanced  its  value;  nor  that  the  holders  of 
these  claims  had  been  in  any  way  prevoit- 
ed  from  collecting  the  same  by  i>roceedings 
at  law;  nor  that  the  company  had  been  al- 
lowed by  the  mortgage  bondholder  to  remain 
In  posseesiMi  and  operate  the  plant  after  In- 
'«alven<7  and  default;  nor  that  it  had  been 
'Suddenly  deprived  of  the  ccmtrcrf  of  its  prop- 
erty, or  the  like.  This  record  presents  the 
-ca^e  of  the  appointment  of  a  receiver,  not 
at  the  Instance  of  bondholders  or  officers  of 
a  corporation  to  the  incidental  detriment  of 
-the  favored  class  of  unsecured  oreditors,  but 
upon  tbe  application  of  holders  ot  unsecured 
-claims  for  supplies  furnished  and  money  ad- 
vanced, who  bad  neglected  to  proceed  at 
Jaw  to  collect  their  debts,  alleging  tbe  recoit 
inaaivency  at  the  corporation  as  the  sole 
-ground  for  appointing  the  recover,  and  see- 
ing thereby  to  acquire  a  preference  lien.  To 
■«ive  such  claims,  under  the  (drcumstances 
tliselosed  by  tbe  record,  a  preference  lien  on 
the  corpus  of  the  estate,  it  seems  to  ua, 
would  be  to  go  fm'ther  thaa  any  case  has 
yet  gone  in  subordinating  a  fixed  lien  to  a 
boating  debt  Mcllhenny  v.  Binz,  80  Tex. 
13,  13  S.  W.  Rep.  655;  Railway  Co.  v.  Hum- 
phi-eys,  145  U.  S.  103,  12  Sup.  Ct.  Rep.  787, 
-and  cases  there  quoted  from.  We  are 
strengthened  in  this  conclusion  by  the  legis- 
lation had  on  the  subject  of  receiverships 
Just  prior  to  the  transactions  involved,  which 
«t>oms  to  hnre  made  more  cei'tain  tbe  very 
flexible  rules  governing  i-eceivershlps  as  ad- 
ministered in  courts  of  equity.  By  the  acts 
-of  1887  and  1889  amending  and  enlarging  the 
statute  on  that  subject,  tbe  only  dalms  made 
liens  on  the  property  in  the  hands  ot  the  re- 
ceiver superior  to  the  mortgage  lien  are 
Judgments  rendered  for  causes  of  action  aris- 
ing during  the  receivership.  Sayles'  Addeud. 
art  1466.  Claims  arising  prior  thereto  are 
limited  to  a  preference  lien  mi  the  moneys 
-c-vmlng  into  tiic  hntuls  of  the  receiver  as  the 


earnings  of  the  property  in  his  bands,  and 
are  last  in  the  <H<der  of  preference:  Styles' 
Civil  St  arts.  1470d,  1470e,  Addend,  art  14<VL 
Without  net  earnings,  therefore,  no  pn)'.i- 
slon  is  made  for  their  payment  The  lien 
therein  repeatedly  dechtred  to  be  superior  to 
the  mortgage  lien  on  the  corpus  of  the  prop- 
erty is  invariably  limited  to  claims  or  can»  - 
Of  action  arising  during  the  recelverghiii 
Tbe  only  provision  for  the  payment  Of  aii 
tecedent  floating  debts  out  of  the  proceeds 
of  the  sale  of  the  mortgaged  property  in 
preference  to  the  debt  secured  by  the  toon- 
gage  is  where  the  receiver  has  sftent  cur 
rent  earnings  coming  into  bis  bands  as  ancti 
in  improving  the  property,  whereby  its  valun 
has  been  increased,  and  th«i  only  to  the 
extent  of  the  value  of  sncb  improvemenk. 
Sayles'  Civil  St.  art.  1470d.  We  think  tb* 
legislature  must  have  meant  something  by 
tbe  minute  and  full  treatment  of  tbe  subject 
which  these  acts  manifest,  and  that  tlie 
courts  should  be  governed  by  their  provi- 
sions. This  conclusion  sustains  alao  the  Stb. 
13th,  14th,  16th,  17th,  and  18th  assignments, 
and  leads  to  a  reversal  of  the  Jndgmoit  in 
so  far  as  it  gave  these  claims  a  preferenw 
lien.  The  other  assignments  are  not  l>e- 
lieved  to  be  well  taken,  being,  in  effect  ei- 
ther disposed  of  or  rendered  unimportant  br 
the  conclusions  already  reached.  Judgmoit 
will  be  here  rendered  In  favor  of  appeUaat. 
directing  the  imyment  of  his  bonds  and  of 
the  proceeds  of  the  sale  of  the  pr(^>erl7 
mortgaged  in  preference  to  the  dalms  of 
plaintiff  and  the  oth«'  interreners  hi  tbe 
court  below,  but  following  In  other  respects 
the  decree  there  entered;  the  costs  of  this 
appeal  to  be  taxed  against  said  appellees. 


ELLIS  V.  VERNON  ICE,  LIGHT  ft  WATEB 

CO.    (No.  111.) 

(Supreme  Court  of  Texas.    Oct  26,  1883.) 

Eeokivers— Pkksekvation  of  Estate— Foteb  t-i 
Irour  Indebtedness  —  LiEX  —  8aui  or  Pkop 

■BTT  BT  ShEHIPF — WbeX  TiTUi  PaSBM. 

1.  A  court  of  equity  has  power  to  authorix-' 
a  receiver  of  a  waterworks  company  to  incur 
an  indebtedness  to  continue  the  operation  of  tbe 
works,  and  to  make  it  a  charge  upon  tlie  boilv 
of  the  estate,  with  priority  over  a  pre-ezistinc 
mortgage. 

2.  In  the  absence  of  any  showii^;  u  tu 
what  the  evidence  was,  upon  which  the  power 
of  the  court  was  exercised,  it  will  be  presameii 
tiiat  such  power  was  properly  exercised. 

3.  T.AWS  1889,  p.  06,  provides  that  all  mon- 
eys which  come  into  the  hands  of  a  receirer 
shall  be  applied  (1)  to  the  payment  of  costs  of 
suit;  (2)  wages  of  employes,  due  from  the  re- 
ceiver to  the  employes;  (3)  debts  for  materials 
purchased  during  the  receiverstiip  to  improve 
the  property;  (4)  debts  for  improremenU  to 
the  property  during  the  recelTersnip;  (5)  claimi 
against  the  receiver  on  contracts  made  by  him 
during  the  receivership.  Held,  that  claims  an- 
der  contracts  made  by  a  receiver,  under  dir«c- 
tiou  of  the  court,  for  the  loan  of  money  to  pn*- 
serve  the  property,  were  properly  allowed  pji- 
cedence  ovor  t>ouds  secured  by  a  pre-existiu: 
mortgage. 
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4.  The  fact  that  the  court  had  the  property 
sold  by  the  sheriff  could  not  prejudice  such 
mortgagee,  since  It  was  proper  to  have  It  sold 
by  a  disinterested  person,  and  since  such  sale 
Tvould  not  inyolve  more  expense  than  a  sale  by 
-a  commissioner. 

5.  Where  a  sheriff  has  made  a  levy  on  prop- 
erty before  the  appointment  of  a  receiver,  a 
sale  by  him  after  a  receiver  therefor  is  appunt- 
«d  is  unauthorized,  and  passes  no  title;  the 
proper  procedure  being  for  the  person  in  whose 
favor  the  levy  was  made  to  enforce  his  lien  in 
the  court  wherein  the  whole  estate  is  being 
Administered. 

23  S.  W.  Rep.  856,  affirmed. 

Proceedings  In  the  matter  of  the  receiver- 
ship of  the  Vernon  Ice,  Light  &  Water  Com- 
pany. W.  O.  Ellis,  a  lien  clalumnt,  and 
other  lien  daimants  against  the  property  of 
the  company.  Intervened.  From  a  judg- 
ment giving  a  certain  lien  priority  to  his, 
Ellis  appealed  to  the  court  of  civil  appeals. 
The  latter  court  affirmed  the  judgment  in 
part,  and  reversed  It  in  part,  and  he  applies 
■for  a  wi-it  of  error.     Denied. 

Williams  &  Bvans,  for  petitioner. 

GAINES,  J.     At  the  suit  of  an  unsecured 
<«reditor,   the   Vernon   Ice,    Light   &   Water 
Company,  a  corporation,  was  placed  In  the 
hauds  of  a  receiver,  upon  the  ground  that  it 
waa  insolvent     Subsequently,  other  credit- 
ors   having  liens  upon  its   property   inter- 
vened, and,  amMig  them,  the  present  appli- 
cant for  the  writ  of  error.    The  ground  of 
EUl8'    intervention    was   that   he    was    the 
holder    of    the    l>onds    of    the    corporation 
amounting,    in    the    aggregate,    to    $18,000, 
which  were  secured  by  a  mortgage  upon  its 
property  prior  to  all  other  liens.     The  de- 
<acee  of  the  district  court  gave  the  plaintiff 
-and  interveners  a  judgment  against  the  com- 
pany for  their  respective  claims,  ordered  a 
sale  of  the  property,  and  directed  that  out 
-of  the  proceeds  of  such  sale  there  shotild 
l>e  paid  (1)  the  costs  of  the  proceedings,  in- 
cluding commissions,  and  expenses  of  mak- 
ing   the    sale;    (2)     receiver's    certificates, 
amounting  to  |600;  (3)  $200  to  the  master  in 
chancery;  (4)  all  expenses  incurred  by  the 
receiver  not  thereinbefore  provided  for;  (5) 
the  sum  of  $2,404.66,  which  was  to  be  ap- 
propriated to  the  payment  In  fuU   of  the 
Judgment  of  the  interveners  Claver,  Harris 
&  Co.,  the  balance  of  tliat  sum  to  be  dls- 
tribnted  among  other  creditors,— not  includ- 
ing,  however,  the  Intervener  Bills;  and   (6) 
that   the   remaining  proceeds   of    the   sale 
.•should  be  paid  upon  the  judgment  of  the 
last-named   creditor.     The   sheriff   of   Wil- 
barger county  was  ordered  to  moi^e  the  sale. 
In  his  plea  of  intervention,  ElUs  also  claimed 
title  to  the  lots  upon  which  the  waterworks 
were  situated,  by  virtue  of  a  judgment,  exe- 
cution, and  levy  made  before  the  appoint- 
ment of  the  receiver,  and  a  coustable's  sale, 
by  virtue  of  such  levy,  made  after  the  ap- 
pointment  The  court  gave  judgment  against 
lilm  upon  this  claim.    The  applicant  having 
.appealed  to  the  court  of  civil  appeals,  that 


court  reversed  the  judgment  of  the  trial 
court,  in  so  far  as  It  gave  a  priority  over 
applicant's  debt  to  the  claims  of  creditors 
which  accrued  before  the  appointment  of  the 
receiver,  and,  in  effect,  affirmed  the  Judg- 
ment In  all  other  respects.  The  applicant 
here  complains  of  the  Judgment  in  three 
particulars:  (1)  In  decreeing  that  the  recelv-, 
er's  certificates,  the  expenses  of  administer- 
ing the  property,  and  the  costs  of  the  pro- 
ceedings, should  be  paid  out  of  the  proceeds 
of  the  corpus  of  the  proiKjrty,  in  preference 
to  the  mortgage  bonds;  (2)  in  directing  a  sale 
of  the  property  by  the  sheriff;  and  (3)  In  ad- 
judging tliat  the  title  to  the  lots  did  not  pass 
by  the  sale  under  execution. 

As  we  imderstand  It,  the  receiver's  cer- 
tificates were  Issued  by  authority  of  the 
cotu*t  for  the  piu-pose  of  keeping  the  com- 
pany's works  in  operation.  The  property 
yielded  no  net  income  during  the  receiver's 
administration.  On  the  contrary,  it  is  to  be 
inferred  that  the  worlu  were  opiated  at  a 
loss,  at  least  to  the  amount  of  the  certifi- 
cates outstanding  at  the  time  of  the  trIaL 
Now,  it  is  m-ged  In  support  of  the  first 
ground  of  the  application  that  a  court  of 
equity  has  no  right  in  any  case  other  than 
the  receivership  of  the  property  of  a  railway 
company,  to  authorize  a  receiver  to  create 
an  indebtedness,  and  to  make  it  a  charge 
upon  the  corpus  o(  the  estate,  with  priority 
over  a  pre-existing  mortgage.  Wliile  we 
have  no  doubt  that  the  power  to  authorize  a 
receiver  appointed  by  a  court  of  equity  to 
create  debts  Is  liable  to  great  abuse,  and  are 
of  opinion  that  in  every  case  it  should  bt^ 
exercised,  if  at  all,  with  extreme  caution, 
we  luiow  of  no  rule  or  principle  that  would 
restrict  the  power  to  railway  cases,  only 
In  the  hitter  cases,  it  has  been  too  often  rec- 
ognized in  the  courts  of  this  country  to  be 
called  in  question  at  this  time.  Fosdlck  v. 
Schall,  99  U.  S.  235;  Mcllhenny  v.  Biuz,  80 
Tex.  4,  IS  S.  W.  Rep.  655.  In  fact,  counsel 
for  applicant  do  not  question  the  power, 
when  applied  to  railway  receiverships.  But 
the  contention  Is  that  in  such  cases  the  au- 
thority grows  out  of  the  necessity  of  the 
situation;  that  railway  corporations  are  or- 
ganized for  public  pmrposes,  witii  power  to 
condemn  private  property;  and  that  they 
owe  a  public  duty,  which  can  only  be  dis- 
charged by  the  continuous  operation  of  their 
roads.  It  Is  Insisted  that  this  applies  In  no 
other  case.  The  authority  granted  to  re- 
ceivers In  railway  cases  to  create  debts,  and 
to  make  them  a  cliarge  upon  the  corpus  of  the 
property  of  the  company,  is  usually  justified 
upon  this  ground,  and  yet  It  seems  that  there 
may  be  grave  doubt  whether  It  affords  a 
solid  foundation  for  the  doctrine.  It  Is  not 
clearly  seen  that  the  com-ts  have  the  power 
to  appropriate  any  part  of  the  i)roperty  sub- 
ject to  a  mortgage  in  the  interest  of  the  pul>- 
Uc,  or  to  impair  the  mortgagee's  security, 
and  the  obligation  of  his  contract,  in  order 
to  discharge  a  duty  the  niortjragor  owes  to 
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the  puUic.  But  -wbeu  a  coiu-t  has  taken  the 
control  of  property  firom  its  owners,  and  has 
placed  it  In  the  hands  of  its  receiver,  It  hi  its 
duty  to  direct  Ita  management  so  as  to  pre- 
serre  its  value  for  the  benefit  of  all  partles 
at  Interest  This  may  be  beat  aecomplished 
by  a  ccntlnuatioQ  of  the  bu^ness,  although 
«ucta  continued  operation  may  Involve  the 
danger  of  some  Iokb.  While,  aa  we  have 
said,  such  a  power  should  be  exercised  with 
the  greatest  caution,  yet  it  cannot  be  said 
that  the  power  does  not  exist  In  the  ex- 
ercise of  such  authority,  the  court  should 
have  the  right  to  make  the  expense  chsirsw- 
able  upon  the  corpus  of  the  property,  in  the 
event  the  Income  may  not  prove  sufficient  to 
pay  the  expense.  The  conduct  of  a  business 
that  haa  iwoved  insolvent  is  not  likely  to 
yl^d  a  net  income;  and.  If  the  creditors  of 
the  receiver  could  only  look  to  such  income 
for  the  satisfaction  of  their  claims,  he  would 
be  unable  to  obtain  credit,  and  the  operation 
of  the  works  would  be  impracticable.  Ac- 
cordingly, the  rule  Is  that  the  expense  of  ad- 
ministering and  preserving  the  property  Is 
to  be  <*arged  first  upon  the  net  income,  and, 
If  that  be  not  sufficient,  then  upon  the  prop- 
erty itself,  or  its  pi-oceeds  upon  sale.  Mc- 
Lnne  v.  Railroad  Oo.,  66  Oal.  606,  6  Pac. 
Rep.  748;  Meyer  v.  Johnston,  53  Ala.  237. 
Nor,  while  the  drcumstauces  which  Justify 
the  appointment  of  a  receiver,  with  airthor- 
ity  to  incnr  indebtedness  in  order  to  keep  the 
property  and  business  "a  going  concern"  un- 
til the  rights  of  all  parties  can  be  adjusted, 
and  a  sale  effected,  do  not  ordinarily  arise, 
except  tn  cases  of  railroad  companies,  no 
reason  Is  seen  why  the  same  rules  should  not 
apply  In  other  cases,  under  like  circum- 
stances. Whether  the  power  to  appoint  a 
receiver  over  the  property  of  a  railroad  com- 
pany, and  to  authorize  him  to  operate  tlte 
road,  and,  as  an  Incident  thereto,  to  Issue 
certificates  of  indebtedness,  which  are  to  be 
a  prior  chsrge  upon  the  property  In  his 
hands,  be  maintained  upon  the  ground  of  the 
Interest  of  the  public  in  the  continued  oper- 
ation of  the  business,  or  upon  that  of  the 
necessity  of  preserving  the  property,  we  ap- 
prehend that  the  action  of  the  district  court 
in  this  case  must  be  Justified  npon  either 
principle.  If  the  public  have  an  interest  In 
the  continued  operation  of  a  railroad,  so 
have  they  In  that  of  waterworks  constructed 
for  the  purpose  of  supplying  water  to  the  in- 
habitants of  a  city.  So,  also.  If  the  prop- 
erty of  a  water  company  be  placed  in  the 
hands  of  a  receiver.  It  may  be  best  preserved 
by  continuing  the  operation  of  Its  works  so 
as  to  maintain  it  a  going  concern.  It  is  true 
that  precedents  for  the  exercise  of  this  ex- 
traordinary power,  except  in  cases  of  the 
property  of  railway  corporations,  are  rare; 
but  it  does  not  follow  that  the  authority  does 
not  exist  In  other  cases,  where  the  same  con- 
ditions can  for  its  exercise.  In  the  case  of  a 
shipbuilding  company,  in  the  courts  of  Penn- 
sylvania, a  receiver  was  appointed  and  au- 


thorized to  issue  certificites  to  complete  cer- 
tain unfinished  vessels.  The  certificates  w^e 
held  valid,  and  a  primary  chai^ge  upon  the 
general  funds  in  the  hands  of  the  receiver. 
Appeal  of  Neafle,  (Pa.  Sup.)  13  AtL  Rep.  27L 
We  find  nothing  In  the  case  of  Bound  r. 
Railway  Co.,  50  Fed.  Rep.  312,  InconsUteu 
with  these  vlewa  In  this  connectloa,  it  is 
to  be  observed  that  we  do  not  know,  froa 
the  record  before  us,  what  evidence  the  dis- 
trict Judge  had  before  him,  when  be  made 
the  order  authorizing  the  certificates  to  he 
issued.  We  do  Icnow  that  the  order  was 
made;  that  the  certificates  were  issued;  and 
that  upon  final  decree,  they  were  directed  t» 
be  paid  out  of  the  proceeds  of  the  sale  of  the 
property,  prior  to  the  mwtgage  debt 
Whether  the  action  of  the  court  in  award- 
ing the  certificates  was  proper,  in  the  first 
instance,  we  have  no  means  of  kuo\viiig. 
We  merely  hold  that  it  had  the  power  t» 
make  the  order,  and  must  indolf^e  the  pre- 
sumption that  the  power  was  properly  ex- 
ercised, in  the  absence  of  any  allowing  as  ti> 
what  the  evidence  was  upon  which  it  actt""!. 
So  far  as  we  are  informed  by  the  stntemrat 
of  the  case  given  In  the  conclusions  of  fart 
and  the  opinion  of  the  comt  of  civil  appeals, 
the  applicant  for  the  wrtt  of  error  does  not 
appear  to  have  objected  to  the  action  of  the 
coiut  at  any  stage  of  the  proceedings,  untn 
the  final  decree  was  rendered. 

Let  us  look  at  the  question  from  anothrr 
standpoint  The  application  states  that  the 
appllcanfs  mortgage  was  filed  for  recnrd 
tn  September,  1890,  but  when  it  was  cie<Tit- 
ed  the  record  before  us  does  not  disdo-se. 
It  is  to  be  inferred  that  it  was  after  the  ;i ot 
of  March  19,  1889,  amendatory  of  that  of 
April  2,  1887,  went  into  eGFect  The  mort- 
gage was  sfubject  to  thp  provisions  of  ihe  -x- 
Isting  laws.  The  act  of  April  2,  1887.  anilior- 
Ized  the  appointment  of  a  recover  "In  c;isi-« 
where  a  corporation  has  be<ai  dissolve!!  or 
is  insolvent  or  In  imminent  danger  of  in- 
Bolveney,  ae  has  forfeited  its  corporate 
rights."  Sayles"  Civil  St  art  14C1.  The  sec- 
tion of  the  act  containing  this  provision  was 
continued  In  force,  but  the  sixth  section  was 
so  amended  by  the  act  of  1839  as  to  read  as 
follows:  "All  moneys  that  come  Into  the 
hands  of  a  receiver,  as  such  receiver.  shaD 
be  applied  as  follows:  First,  to  the  pn.vment 
of  all  court  costs  of  the  suit;  second,  to  tbe 
IMiymont  of  all  wages  of  employes,  due  by 
the  receiver;  third,  to  the  payment  of  all 
debts  due  by  the  receiver  for  materiitl  and 
supplies  purchased  during  the  receivership 
by  the  receiver  for  the  improvement  of  the 
property  in  his  hands  as  receiver;  foiirth, 
to  the  payment  of  all  debts  due  for  better 
ments  and  Improvements  done  during  the 
receivership  to  the  property  in  bis  hands 
as  such  receiver;  fifth,  to  the  payment  of 
all  dalms  and  accotmts  against  the  reoeirer 
on  contracts  made  by  the  receiver  during  the 
receivership,"  etc.  Laws  1S8.0.  p.  56.  Now. 
If  there  were  any  doubt  about  the  correct- 


Digitized  by 


Google 


Tex.) 


ELLIS  0.  VEUNON  ICE,  LIGHT  &  WAI'KR  CO. 


861 


of  our  oonclii.slou  that,  upon  the  gen- 
eral principles  of  equity,  the  receiver's  cer- 
ttflcates  were  proi)erly  chargeable  against 
tbe  corptis  of  the  property  of  the  Insolvent 
corporation,  this  statute  would  settle  the 
qnesttoti  The  certificates  were  contracts 
made  by  the  receiver,  under  the  direction  of 
tbe  court,  for  the  loan  of  money,— presuma- 
bly, for  the  preservation  of  tbe  property^- 
and  they  wer^  properly  allowed  priority  of 
payment  In  preference  to  the  bonds  secured 
by  the  mortgage.  So,  also,  tbe  nllowance  to 
tbe  master  In  chancery  Is  strictly  costs  of 
«ntrt  Incurred  In  the  suit,  and,  by  virtue  of 
tbe  statute  quoted.  wa£  properly  allowed  pri- 
ority of  paymient.  Upon  this  matter  the 
statute  is  probably  declaratory  of  tbe  law 
as  It  formerly  existed  See  Head  v.  CJorcor- 
as,  1  Ir.  (%.  235.  We  conclude  tbat  the  ac- 
tion of  the  court  in  tbese. particulars  shows 
no  error. 

We  do  not  see  that  the  applicant  was  prej- 
udiced by  the  action  of  the  court  in  directing 
tk«  sale  of  tbe  property  tt  be  made  by  the 
aberift  of  tbe  oormty.  It  seems  that  the  usu- 
al practice  is  to  order  the  receiver  to  seU  tbe 
property.  Beach,  Hec.  §  727  et  seq.  Why 
It  was  net  done  la  this  case,  we  do  not 
clearly  Hudemtand.  Bat  It  does  appear  that 
la  the  flaal  decree  the  receiver  was,  by 
asreemect  of  all  parties  at  Interest,  left  in 
tbe  cnstedy  of  the  property  nntU  the  sale 
should  be  made,  with  anthority  to  operate 
tbe  works  upon  c«^^n  terms  specified  In 
tbe  decree;  and  It  would  seem  that  after 
tJiat  be  was  to  be  treated  more  as  tbe  cus- 
todian of  tbe  parties,  than  as  the  offloer  of 
tbe  coort.  When  there  is  no  receiver,  and 
a  sale  Is  directed  In  the  district  court,  it  Is 
not  unusual,  in  this  state,  to  direct  the  sher- 
iff to  discharse  tbat  duty.  In  such  a  case 
tbe  offlbcer  becomes  tbe  court's  oommtssloner. 
Tbe  applicant  cannot  Justly  complain  that 
be  WHS  not  permitted  to  sell  In  order  to  save 
expense.  All  tbe  creditors  had  an  Interest  in 
tbe  sale,  and  it  should  be  made  by  a  disin- 
terested persoQ.  That  a  sale  by  the  sheriff 
will  Involve  raor3  expense  than  If  made  by 
a  commlxsloDCT  is  l)y  no  means  apparent 

We  come  next  to  tlie  question  of  the  ef- 
fect of  tbe  sheriff's  sale  of  the  lots.  At  tbe 
time  of  the  appointment  of  the  receiver,  the 
coostiMe  had  levied  upon  thom,  and  had 
advertised  a  sale  by  virtue  of  an  execution 
In  bis  hands  in  favor  of  the  applicant.  The 
sale  was  made  after  tbe  appointment,  and 
tbe  applicant  t>ecnme  the  purchaser.  As  to 
the  effect  of  tlie  constable's  sale,  under  the 
circumstances,  tbere  is  some  conflict  in  the 
decisions  It  is  well  established,  we  think, 
that,  after  property  has  been  placed  In  the 
ItftiMls  of  the  receiver.  It  is  not  subject  to 
levy  and  sale  under  execution.  Being  In  the 
custody  of  tlie  law,  through  the  appointment 
of  a  receiver  by  a  court  of  competent  Juris- 
diction. It  Ciinnot  be  interfered  with  by  pro- 
.cess  fi-om  another  court     A  party  having  a 


daim  upon  it  mu.st  Intervene  In  the  court  of 
the  receivership,  and  In  the  cube  In  wlu<:U 
the  receiver  has  been  appointed,  and  estiib- 
Ush  his  right  In  that  tribunal,  or  must  ob- 
tain leave  of  that  court  to  bring  an  Inde- 
pendent action.  But  tbe  question  here  !», 
can  the  sheriff,  who  has  made  a  levy  tipon 
real  estate  before  tbe  appointment  of  a  re- 
ceiver over  it,  proceed  to  seU,  and  pass  tlie 
title,  after  the  receivw  has  been  appointed  V 
The  case  of  Bank  v.  Bisley,  10  N.  Y.  3G9, 
seems  to  hold  the  affirmative  of  the  propo- 
sition. The  opinion  in  tbat  case  lays  down 
the  broad  doctrine  that  if  a  judgment  cred- 
itor have  a  lien  upon  zeal  estate  by  virtue  of 
bis  Judgment  at  the  tlnte  of  tbe  appointment 
<a  a  receiver,  he  may  be  guilty  of  contempt 
by  the  attempt  to  enforce  the  collection  of 
his  judgment  by  a  sale  under  execution,  but 
that,  if  the  sale  be  made,  it  Is  neither  Ille- 
gal nw  void.  Tbe  tacts  of  the  case  were 
tbat  a  Judgment  creditor,  where  execution 
had  been  returned  unsatisfled,  sued  bis  debt- 
or to  set  aside  a  fraudulent  aasignment  of 
real  estate,  and  liad  a  receiver  appointed. 
He  prevailed  in  hie  suit,  and,  by  order  of 
the  court,  the  receiver  sold  the  property.  A 
few  days  after,  tlie  mme  proi>erty  was  sold 
under  an  execution  issued  upon  a  judgment 
against  the  same  debtor,  wliieh  was  render- 
ed before  the  appointment  of  a  receiver,  and 
which  was  a  Uen  upon  the  property.  The 
court  held  that  the  purtibssvr  at  tbe  sheriffV 
sale  took  a  good  tide.  The  judgment  wblcfa 
was  sought  to  be  collected  by  the  suit  in 
which  the  recover  was  appointed  was  older 
than  the  Judgment  under  wht<di  the  proj) 
arty  was  sold  by  the  sheriff,  and  was  also 
a  Uen  upon  that  property.  But  tlje  court 
was  of  opinion  tbat  the  defendant,  who 
(dalmed  through  tbe  reoelver,  took  only  sucta 
title  as  was  conveyed  to  the  receiver  by  the 
deed  of  the  party  over  wltoee  property  he 
wiis  appoint«d,  and  that  tfals  oonveyance 
passed  the  prop«ty  subject  to  the  lien  of 
tbe  Judgment  under  which  it  was  sold  by 
the  constable,  and  that  therefore,  tbe  pur- 
chaser at  execution  sale  tocA  the  supegrior  ti- 
tle. It  appears  that  the  Jaws  of  New  York 
required  a  conveyance  to  flie  receivw,  in  or- 
der to  perfect  his  control  over  real  estate, 
but  tbat  in  case  of  personal  property  no 
such  conveyance  was  necessary.  8ui)3e- 
quently,  in  Walling  v.  Miller,  108  N.  Y.  173. 
15  N.  E.  Rep.  (!.").  the  same  com-t  held  that 
where  the  sheriff  had  a  levy  upon  personal 
property,  and  a  receiver  was  subsequfiutJy 
appointed,  a  sale  by  the  sheriff  after  the  ap- 
pointment, without  leave  of  the  court,  was 
wholly  Illegal  and  void.  If  these  decisions 
can  be  reconciled,  it  must  I>e  upon  the 
groimd  that  under  the  laws  of  that  state 
the  receiver  derives  his  title  to  real  estate 
only  through  the  conveyance  of  the  defend- 
ant In  the  action,  and  that  because  such  con- 
veyance is  not  necessary  as  to  person.il  prop- 
erty, a  different  rule  applies.   In  re  Loos. 
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(Sup.)  3  X.  Y.  Supp.  383.  It  woold  seem, 
howeTer,  that  In  Walling  v.  Miller  the  court 
intended  to  overnile  the  case  of  Bank  r. 
Risley,  although  they  do  not  expressly  say 
80.  In  the  later  case  they  rely  npon  the 
case  of  Wtswall  t.  Sampson,  14  How.  52,  in 
which  the  supreme  court  of  the  United 
States  h<dd  that  a  sale  by  a  sheriff  of  real 
estate,  over  whidi  a  receiver  had  been  ap- 
pointed, is  illegal  and  roid,  although  the  levy 
had  been  made  before  the  appointment 
But,  viewed  in  the  light  of  the  later  decision, 
the  case  of  Bank  v.  Risley,  if  not  overruled, 
would  be  no  authMlty  with  us,  because  here 
no  conveyance  to  the  receiver  is  required,  in 
order  to  invest  him  with  cmtrol  over  real  es- 
tate. Howev^  that  may  be,  we  think  Wls- 
wall  T.  Sampson  lays  down  a  doctrine  that 
is  founded  upon  good  reason  and  sound  poli- 
cy. To  permit  the  control  of  a  receiver  to 
be  Interfered  with  by  virtue  of  process  from 
another  court  would  be  a  practice  fraught 
with  injustice,  and  productive  of  confusion; 
and  that  remade  applies  with  especial  force 
to  the  receivers  of  insolvent  corporations. 
After  all  the  assets  of  a  corporation  have 
been  taken  from  the  hands  of  its  managers, 
and  placed  under  the  control  of  a  receiver, 
is  It  just  to  allow  its  property  to  be  sold 
under  execution?  The  court,  having  depriv- 
ed the  corporation  of  the  power  of  paying 
the  debt  and  of  avoiding  the  sale,  should, 
In  the  interest  of  all  ctmcemed,  protect  its 
pr<q>erty  from  the  sacrifice.  The  receiver- 
ship does  not  destroy  any  liens  that  may 
have  been  acquired  l>efore  the  appolntm^it, 
but  the  remedy  for  their  enforcement  should 
be  sought  in  the  court  in  wlilch  the  wh<de 
estate  Is  being  administered.  We  tlierefore 
conclude  that  the  court  did  not  err  in  hold- 
ing that  the  applicant  took  no  title  to  the 
lots  b7  the  execution  sale. 

Oonsiderlng  the  earnest  manner  in  whidi 
the  application  in  this  case  has  1>een  pressed 
ii])on  the  court,  and  the  able  brief  by 
which  It  has  been  supported,  as  well  as  of 
the  Important  questions  involved,  we  have 
deemed  It  proper  to  depart  from  our  usual 
practice,  and  to  express  our  views  upon  the 
points  presented  in  a  Written  opinion.  We 
find  no  error  in  the  judgment  of  the  court  of 
civil  appeals,  and  therefore  the  application 
for  a  writ  of  error  is  refused. 


FIRST  NAT.  BANK  OF  COLORADO  et  al. 
V.  BROWN. 

(Supreme  ConH  of  Texas.    May  8,  1802.) 

Stock  Amimau— Salb— Convebsioh— Possbssiox 
— Vawanob. 

1.  Sayies'  (TivH  St.  art.  4964,  provides  that 
persons  may  dispose  of  stock  animals  as  they 
run  iu  the  range  by  sale  and  delivery  of  the 
brands  and  marks,  but  for  the  purohnser  to 
acquire  title  his  transfer  shall  be  recorded. 
Jfrlil,  that  where  there  was  actual  ileliveiT  of 
the  cattle,  title  passed,  though  the  bill  of  sale, 


describing  them  by  certain  marlcs  and  brands, 
was  not  recorded. 

2.  Sayies'  CiivU  St.  arts.  4662,  4563,  pro- 
vide that  on  the  sale  of  stock  actual  deliverj 
thereof  shall  be  accompanied  by  a  written 
transfer,  and  that  on  the  trial  of  the  right  of 
property  of  any  stock  animal  possesaioa  without 
the  transfer  shall  be  deemed  illegal.  BtU,  thai 
title  may  be  shown  to  have  passed,  though  ther,r 
was  no  written  transfer,  by  evidence  of  a  bi»a 
fide  sale  on  sufficient  consideration. 

3.  Where  idaintiff,  in  an  action  for  eonver- 
sion  of  cattle  by  a  naked  trespasser,  is  relyinjE 
merely  on  his  possession  as  evidence  of  title,  he 
may,  for  the  purpose  of  showing  that  his  pos- 
session is  legal,  give  parol  evidence  of  a  pur- 
chase thereof  by  him,  thongh  a  bill  of  sale  wa« 
given  to  liim. 

4.  An  allegation  as  to  place  in  an  action  for 
conversion  is  immaterial,  and  therefore  tberp 
will  not  l>e  held  to  be  a  material  varianrr 
thongh  the  evidence  shows  a  different  place. 

Appeal  from  district  court,  Martin  ooonty. 

Action  by  N.  B.  Brown  against  the  First 
National  Bank  of  C!ol(»tido  and  others.  Judg- 
ment for  plaintiff.  Defendants  appeal.  Re- 
versed. 

Ohaa.  A.  Jennings  and  Walton,  Hill  &  Wal- 
ton, for  appellants.    Codtrdl  &  0>clcrdl,  (or 

appellee. 

FISHER,  J.  This  is  an  action  by  appeUee 
against  the  appellants,  the  First  Nation.il 
Bank  of  Ck>lorado,  Winfleld  Scott,  H.  B. 
Smoot,  and  S.  M.  Karr,  for  $6,000  as  dam- 
ages,—the  value  of  550  head  of  cattle  alleged 
to  be  the  property  of  appellee,  and  that  were 
taken  and  converted  by  appellants  and  the- 
defendant  Karr.  The  defendants  answered 
by  general  demurrer  and  general  denial. 
Judgment  was  rendered  in  the  court  below  in 
favor  of  appellee  against  all  of  the  defend- 
ants except  Karr  for  $3,500,— the  value  of 
350  head  of  catUe  at  $10  per  head. 

The  first  assignment  of  errors  cmnplalns 
that  the  court  erred  in  its  charge  to  the  jury 
wherein  they  were  Instructed  that  the  de- 
fendants, not  having  shown  any  right  to  or 
interest  in  the  cattle  in  controversy,  cannot 
question  the  plaintiff's  right  of  possession  of 
said  cuttle  if  they  found  plaintiff  had  such 
possession.  It  is  urged  that  this  charge  is 
improper,  because  the  evidence  shows  that 
the  cattle  were  pivchased  by  the  appellee  by 
the  marks  and  brands,  when  they  were  loose 
on  the  range,  and  that  actual  possession  was 
not  delivered  at  the  time  they  were  pur- 
chased; and  that  at  the  time  they  we-e 
taken  by  the  appellants  they  were  not  In  the 
actual  possession  of  appellee,  but  rxmning  on 
the  range;  and  that  at  the  time  of  such  pur- 
chase a  bill  of  sale  was  executed  and  de- 
livered to  appellee^  bat  it  was  never  recorded. 
It  is  not  pretended  tliat  the  appellants  de- 
nied or  Justified  the  taking  of  the  cattle,  and. 
for  the  purpose  of  considering  this  question, 
they  arc  regarded  as  naked  trespassers.  The 
appellants'  contention  would  probaUy  be  cor 
rect  if  it  would  fall  within  the  role  an- 
nounced in  Black  v.  Vaughan,  70  Tex.  48,  7  S. 
W.  Rep.  (X)4,  and  if  the  facts  were  as  stated 
b.v  thoni.    Upon  the  contrary,  we  think  the- 
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erldetice  shows  that  at  the  time  the  cattle 
■were  purchased  by  the  appellee  they  were  ac- 
tually deliyered  to  him  and  his  agents  by  bis 
vendor,  and  that  at  the  time  he  paid  for 
tliein  the  bill  of  sale  was  executed  at  the 
time,  describing  cattle  in  certain  mnrlss  and 
brands.  The  evidence  shows  that  these  cat- 
tit*  were  in  the  marks  and  brands,  and  were, 
by  the  agents  of  appellee,  examined  and  in- 
spected before  purchase,  in  order  to  ascertain 
if  they  were  as  represented  by  the  vendor; 
and  tbey  were  found  as  represented,  and  the 
sale  concluded,  and  the  cattle  actually  de- 
livered to  appellee's  agent  The  facts  fur- 
ther tend  to  show  that  the  cattle  were  in  ac- 
tual possession  when  they  were  taken  and 
converted  by  the  appellants;  but,  if  there 
be  any  question  as  to  the  sufficiency  of  the 
evidence  upon  this  point,  we  think  the  fact 
that  they  may  have  been  loose  upon  the 
range  when  taken  would  not,  as  a  matter  of 
law,  place  them  out  of  the  possession  of  the 
true  owner.  Cattle  running  upon  their  ac- 
customed range  are  held  to  be  in  the  posses- 
sion of  the  owner,  and  such  possession  is 
r»>gjirded  as  sufficient  to  hold  a  wrongdoer  or 
trt-spasser  llalile  who  invadee  it  The  fact 
that  the  purchase  of  the  cattle  was  accom- 
panied with  an  actual  delivery  takes  the  sale 
without  the  provisions  of  article  4364,  Sayles' 
ClvU  St.,  as  construed  in  Black  v.  Vaughan. 

Ill  this  connection  it  is  further  insisted 
tUat  the  possession  of  the  cattle  by  the  ap- 
pellee was  illegal,  because  there  was  no  evi- 
dence of  execution  of  the  bill  of  sale;  that 
the  bill  of  sale  was  not  offered  in  evidence, 
or  its  absence  accounted  for,  but  that  the 
plaintiff  relied  upon  parol  evidence  of  his 
purchase  as  justifying  and  showing  a  legal 
possession  of  the  cattle.  It  seems  from  the 
evidence  that  the  plaintiff,  in  making  his 
case,  only  proved  his  purchase  of  the  cattle 
by  parol  evidence,  and  that  he  had  paid  the 
consideration  therefor,  and  relied  upon  his 
prior  possession  of  the  cattle  as  the  evidence 
of  his  right  against  the  trespassers,  such 
purchase  being  proven  in  order  to  show  that 
bis  possession  was  legal.  Articles  4562,  4563, 
Sayles'  Civil  St.,  were  construed  by  this 
oonrt  in  the  case  of  Wells  v.  Llttlefleld,  50 
Tex.  561.  There  It  is  said:  "The  penalty  for 
not  taking  such  written  instruments— bills  of 
sale— upon  receiving  possession  of  cattle  is 
that  the  possession  shall  be  deemed  prima 
facie  Illegal.  It  is  not  made  conclusively  un- 
lawful, but  it  is  <^>en  to  explanation;  and 
nothing  prevents  a  title  to  such  property 
from  passing  without  a  Mil  of  sale  if  it  can 
be  proved  that  It  was  bona  fide,  made  upon 
sufficloit  consideration,  and  that  no  evasion 
of  the  law  was  Intended."  We  think  the  ev- 
idence shows  a  bona  fide  purchase  of  the  cat- 
tle by  appellee  upon  a  sufficient  considera- 
tion. 

It  is  next  contended  that,  the  existence  of 
the  bill  of  sale  being  shown,  parol  evidence 
of  the  title  was  not  admissible.  The  plain- 
tilt,  in  making  his  case,  was  not  relying  upon 


his  bill  of  sole  as  the  evidence  of  his  right 
to  recover  against  appellants,  but  relied  sole^ 
ly  upon  his  possession  of  the  cattle  as  evi- 
dence of  title  sufficient  to  authorize  a  recor- 
ery  against  a  wrongdoer  cht  naked  trespasser. 
The  evidence  with  regard  to  the  purchase 
was.  simply  to  show  that  he  had  legal  pos^ 
seesion  of  the  cattle.  It  was  not  neccssary 
to  prove  the  facts  establishing  a  title  In  or- 
der for  the  plaintiff  to  recover  against  a  tres- 
passer without  the  semblance  of  right  This- 
Is  not  a  contest  concerning  the  title  to  the 
property,  or  the  rights  of  different  claimants., 
but  It  is  a  proceeding  solely  against  those- 
wbo  have  unlawfully  invaded  the  possession.- 
of  another.  In  such  a  case  the  plaintiff  can 
rely  solely  upon  his  possession  as  evidence' 
of  right  sultlcient  to  permit  a  recovery. 
Cooley,  Torts,  (2d  Ed.)  pp.  611,  612,  616-621;. 
Linard  v.  Crossland,  10  Tex.  462. 

It  is  insisted  that  the  court  erred  in  In- 
structing the  Jury  "that  the  place  or  county 
where  the  convovlon  UxA  place,  if  they 
found  there  was  a  conversion,  was  immate- 
rial," for  the  reason  that  the  plaintiff  in  bis 
petition  alleged  the  ownership  and  possession 
of  the  cattle  in  Yoakum  county,  and  the  ev- 
idence shows  that  they  were  in  Oalnes  coun- 
ty. It  Is  insisted  that  In  this  respect  the- 
evidence  does  not  correspond  with  the  alle- 
gations. This  may  be  true,  but  we  do  not 
regard  the  allegation  of  the  place  material. 
Evidence  of  an  immaterial  allegation  is  not- 
required.  But  if  an  effort  is  made  to  prove 
it,  and  the  place  shown  by  the  evidence 
does  not  correspond  with  that  alleged,  such 
failiu«  does  not  give  Importance  to  an  alle~ 
gatlon  that  the  law  regards  as  Immaterial. 
This  question  might  only  become  important 
when  the  tort  was  committed  within  a  differ- 
ent Jurisdiction;  but  that  question  Is  not  be^ 
fore  us,  and  we  express  no  opinion  concern- 
ing It    Cooley,  Torts,  (2d  Ed.)  p.  551. 

It  Is  Insisted  that  the  verdict  Is  excessive; 
and  that  the  evidence  does  not  connect  the 
appellants  tlio  First  National  Bank  and  H.  B. 
Smoot  with  the  trespass,  and  therefore,  in 
that  respect,  the  judgment  is  erroneous.  We- 
have  examined  the  evidence  In  the  particu- 
lars complained  of,  and  find  the  evidence  as- 
to  the  value  and  numl>er  of  cattle  taken  suffi- 
cient to  support  the  verdict,  and  that  the 
bank  and  Smoot  were  parties  to  tlie  trespass. 
\Ve  deem  it  unneceesai-y  to  notice  other  as- 
signments. We  conclude  that  the  case  should' 
be  affirmed,  and  so  report  it 

On  Motion  for  Rehearing 
(May  31,  1S92.) 
STAYTOX,  0.  J.,  We  have  re-examined  the 
record  in  this  case  on  motion  for  rehearing, 
and  feel  consti'ained  to  holi  that  all  the  rul- 
ings in  the  former  opinion,  except  one,  are 
correct.  In  the  former  disposition  of  the 
case  It  was  held  that  the  evidence  was  suffi- 
cient to  show  the  conversion  of  350  head  of 
appellee's  cattle,  but  an  examination  of  the- 
evidence  now  satisfies  us  that  the  holdia:;' 
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was  «rn«eoua,  aod  on  tUia  ground  alone  tbe 
former  Jndement  of  tbia  court  wlU  be  set 
aside,  and  tbe  judgment  of  tbe  district  court 
rprersed,  and  tbe  cajise  remanded.  It  la  so 
(irUwed. 


liAIBD  T.  WBIS  et  al. 

(Suprems  Court  of  Texas.    Mar  SI,  18S2.) 

MoBTOAcia»— FursRRiiio  CREDirosB— Whbr  Coir- 

STRDBD  AB  A.N  AaBIQNMtNT. 

An  instrumeat  executed  by  an  insolvent, 
purporting  to  convey  absolutely  all  his  property 
to  a  trustee,  and  which  states  that  it  is  "to  se- 
cure," and  is  "intended  as  a  mortgage  to  se- 
cure," debts  due  a  part  (Hily  of  his  creditors, 
and  authorizes  the  trustee  to  sdl  the  property, 
and  prefer  certain  of  such  creditors,  is  a  valid 
mortgsige  with  a  power  of  sale,  and  not  a  gen- 
eral Bssigumeat 

Appeal  from  district  court,  Bastrop  cotiniy. 

Actlen  by  Wels  Bros,  and  others  against  H. 
ICemplnski  and  X  B.  B.  Laird  to  have  a  cer- 
tain loBtrument  executed  by  KemplnsU  to 
Lolrd,  as  tmstee,  for  tbe  benefit  of  certain 
creditors  of  Uie  grantor,  declared  a  general 
assignment,  and  to  require  tlie  trostee  to  ad- 
minister it  as  such,  instead  of  a  mortgage. 
From  a  judgmrait  for  plaintiffs,  defendant 
Ijalrd  appeals.     Reversed  and  rendered. 

B.  D.  Orgnln.  for  appelant  Labett  &  No- 
ble, for  appellees. 

COLLAED,  J.  Wels  Bros.,  a  Ann  of  mec^ 
ubants,  and  others,  creditors  of  H.  Kempin- 
skl.  Instituted  this  salt  in  tbe  district  court 
of  Bastrop  county  against  Kemplnskl  and  J. 
E.  B.  Lolrd  to  bare  a  certain  instromeut  ex- 
ecuted by  Eempiusm  to  Lolrd,  as  trustee,  for 
tbe  benefit  of  certain  creditors  of  tbe  former, 
declared  a  general  as^gnment  under  tbe 
statute,  and  to  require  tbe  trustee  to  admin- 
ister the  same  as  such.  Instead  of  a  mort- 
gage, as  be  proposes  to  do,  and  will  do, 
unless  otherwise  directed  by  tbe  court.  Tbe 
Instrument  is  of  date  November  13, 1889,  and 
is  substantially  as  follows:  It  recites  that 
KemplnsU  is  Indebted  to  certain  persons, 
firms,  and  corporations,  28  in  number.  In 
stated  amounts,  and,  as  KempinSki  is  "anx- 
ions  to  secure  to  tbe  full  ext^it  of  bis 
means  tbe  payment  of  the  aforesaid  Indebt- 
edness," he  constitutes  Laird  a  trustee,  to 
whom  he  sells,  transfers,  and  delivers  all 
of  bis  stock  of  goods  in  a  cotain  storehouse 
then  occupied  by  tbe  gnatot  In  tbe  town  of 
Elgin,  Bastrop  county,  an  invoice  of  which 
is  to  be  made  and  attached  to  tbe  Instrument 
:is  soon  as  it  may  reasouably  be  done,  and 
also  all  bis  notes  and  accounts,  wb!cb  mrop- 
erty  Is  declared  to  be  all  the  pruperty  owned 
by  tbe  grantor  subject  to  forced  sale.  It  la 
then  added:  "This  transfer  and  conveyaaes 
is  butMided  as  a  mortgage  to  secure  to  the 
full  extent  of  any  effects  the  payment  of  the 
aforesaid  claims;"  and  tbe  trustee  is  author- 
ized to  talie  possoRsion  of  tlic  goods,  sell  tbe 
same  for  cash,   Ijy   wholesale  or  retail,   at 


private  or  public  sole,  as  be  may  deen  bfttt; 
and  tbe  proceeds  of  the  sales  and  ooUeetknts 
on  notes  and  accounts  be  is  directed  to  apply 
to  payment  of  costs  aad  expenses  oS  execut- 
ing the  trust  and  reasonable  commission  to 
tbe  trustee,  and  then  to.tbe  payment  of  cer- 
tain named  and  preferred  creditovs  in  eer- 
tain  order,  rix  in  ail,  "and  tlie  remalnd^  of 
tbe  said  above-enumerated  claims  slhall  be 
paid  without  distinetlon  oc  preCerenoe;." 
There  is  no  other  stipulation  in  tbe  instru- 
ment. Up<Hi  hearing,  tbe  court  dednred  fbe 
Instrument  to  be  a  statntoiy  assignment,  and 
decreed  tbe  attempt  to  prefer  creditors  to  be 
null  and  void.  Tbe  judgment  proceeds: 
"And  it  fortter  appearing  to  the  ooort  that 
the  defendant,  before  the  bearfng  at  this 
oonse,  bad  executed  the  trust  by  dlstribatlug 
the  proceeds  of  all  the  goods  that  had  come 
into  bis  bands  among  the  preferred  eredlton, 
in  pursuanqe  of  the  terms  of  the  instrument 
conveying  the  goods  to  him,  and  nothing  in 
this  decree  shall  prejudiciaUy  sffect  Hie 
rights  and  llabiUties  of  either  the  plalntiO^s 
or  defendant  on  account  of  said  dMributlon 
and  payment  by  said  defendant,  and  that 
ptaintlfliB  pay  all  costs  of  this  suit,  to  whv^i 
judgment  the  defendant  J.  B.  B.  lAird,  by 
attorney,  then  and  there,  In  open  coiu-t,  ex- 
cepted, and  gave  notice  of  apped,"  etc.  Be- 
sides the  instrument  of  trust,  the  only  evl- 
dsBce  before  the  court  was  fliat  Lisird,  Im- 
mediatdy  after  tiie  execution  at  the  same, 
accepted  tbe  trust,  took  possession  of  "the 
I»Y>perty  transferred  to  blm,"  sold  the  goods, 
and  "paid  over  the  proceeds  thereof  in  pur- 
suance of  lite  powers  conferred  upon  him  In 
said  Instnmient."  None  of  the  property  or 
its  proceeds  were  in  bis  luuids  at  the  tima 
of  trial.  The  statement  <^  facts  also  shows 
"that  said  trust  has  been  fully  discharged  by 
him;  that  $230  proceeds  of  fbe  goods 
were  paid  out  by  him  before  the  fil- 
ing of  tlilB  suit;  and  that  the  balance 
of  said  proceeds  [were]  paid  out  after 
the  suit  was  filed  and  service  thereof 
had  upon  him."  Plaintiff^  chUms  were 
proven  up  under  tbe  assignment  law,  and 
Laird  was  notified  of  tbe  fact  after  tbe  in- 
stitution of  tbe  suit,  "but  not  until  after  he 
had  paid  out  all  the  proceeds  under  the  pow- 
ers and  dhections  gfvea  Idm  under  tbe  said 
instrument." 

There  are  several  assignments  of  error 
Ininglng  in  question  the  conclusioii  of  the 
lower  court  that  the  Instrmneut  was  an  as- 
signment under  the  laws  of  fbts  state.  Tbe 
Instrument  was  evidently  a  mortgage  wltb 
a  power  of  sale.  Its  object  and  its  terms, 
as  expressed,  make  it  a  security  for  tbe 
debtH  named.  It  does  not  stipulate  that  any 
residue  left  over  In  the  hands  of  the  tmstee 
after  payment  of  the  debts  as  dfrected 
should  be  retiuned  to  tbe  debtor,  but  tbe  law 
would  do  this  If  a  mortgage  was  Intended. 
Tbe  expressions  in  tbe  instrument  that  the 
purpose  of  its  execution  was  'to  secure"  the 
payment  of  debts,  and  the  emphatic  state- 
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loent  that  It  was  "Intended  as  a  mortgage 
to    secure"  debts,  leave  no  room  for  argu- 
ment   A  mortgage  la  a  security,  and,  wheth- 
<«:   it  so  declares  or  not,  the  equity  of  re- 
'demption    remains    In    the    mortgagor.    THie 
Instrument   is  not   similar   to   those   In   the 
cases  of  Preston  v.  Carter,  80  Tex.  383,  16  S. 
W.    Rep.   17,   and  Johnson  t.   Robinson,   08 
Tex.  400,  4  a  W.  Rep.  G25.     In  those  cases 
the    instruments    under    consideration    were 
4iot  only  absolute  conveyances,  but  there  xvas 
no  Intimation  that  they  were  intended  as  a 
security  for  debt   In  the  last  case  cite.l.  Jus- 
tice Gaines  says:   "A  mortgage,  beln?  merely 
intended  as  a  security  for  debt  gives,  under 
our  system,  merely  a  Uen  upon  the  property 
•with  or  without  a  power  of  sale,  loaves  an 
«qiiity  of  redemption  in  the  mortgagor,  and 
tho  surplus,  If  any,  after  the  payuieut  of  the 
•debt,  witMn  the  reach  of  his  creditors,  by 
■dne  course  of  law."    An  instrument  may  eon- 
tain  all  the  terms  of  an  absolute  conveyance, 
and  yet,  U  It  Is  apparent  from  its  terms  that 
4t  was  intended  as  a  security  for  Jebt  It  w  h 
be  treated  as  a  mortgage.    Whether  a  secu- 
rity, or  not,  is  the  criterion.  The  case  of  Pres- 
ton y.  Carta:  Is  sot  opposed  to  this,  but  on 
the  contrary,  recognises  the  same  principle 
of  security  for  debt  as  of  controlling  eiCect, 
.as  was  done  in  the  case  of  Johnson  v.  Robin- 
son.   The  deed   before   us   leaves  no   room 
for  construotlon.      It  expressly  declares  its 
object   and   intentioa.       The   courts   cannot 
-gainsay  it    It  should  be  noted  also  in  this 
<pnnection  tlutt  the  deed  of  trust  does  not 
piui>ort  to  provide  for  all  the  debtor's  credi- 
tors, nor  does  the  testimony  snow  the  fact 
Stress  was  laid  upon  this  provision  of  a  gen- 
eral asslgnmoit  in  the  case  of  Fant  v.  Bls- 
-bury,  68  Tex.  7,  2  &  W.  Rep.  866;  and,  under 
the  circumstances  ot  the  case  before  as,  the 
want  of  such  provision  Is  Important.     It  aids 
us  in  rescfaing  ttie  conclusion  that  no  general 
assignment  was  intended  for  the  benefit  of 
aU  craditors.  (Sayles'  Olvll  8t  art.  65a,)  or 
for  accepting  credttots.    The  Instrument  was 
a  mortgage,  and,  by  tt,  It  was  lawful  to  pre- 
fer creditors.     This  beinvr  our  conclusion,  It 
follows  that  the  judgment  of  the  lower  court 
should   be  reversed,  and  rendered  tar  the 
defendant  Laird,  declaring  the  instrument 
a  mortgage. 


ALVBT  ct  ftl.  V.  LOGSDBN. 

(Court  ef  Appeals  of  Kentucky.    Nov.  23, 1888.) 

Vbxdox  axd  Purchaseb— Quantitt  or  Lajid — 
Deficit. 

1.  Where  one,  without  receiving  any  eon- 
siderBtion,  joins  in  a  deed,  as  one  or  the  grsn- 
tors,  merely  for  the  purix>ae  of  perfecting  the 
title,  be  is  not  liable  for  a  deficit  in  the  quan- 
tity of  land. 

2.  Where  land  is  conveyed  by  boundary, 
hnd  the  grantee  placed  In  possession,  in  an  ac- 
tloD  by  the  grantee  for  a  deficit  in  the  quantity 
of  land,  bis  testimony  is  not  entiicient  to  show 
that  tlie  mie  was  by  the  ncre,  where  three 
credible  witnesses  testify  to  the  contrary. 

v.28s.w,no.l5 — 55 


Appeal  from  drcnit  conrt.  Hart  county. 

"Not  to  be  officially  reported." 

Action  by  William  Logsden  against  Eliza- 
beth Alvey  and  others.  From  a  judgment 
for  plaintiir,  defendants  appeaL    Reversed. 

John  Donan  and  T.  N.  Lindsey,  for  appel- 
lants. Wm.  H.  Holt  and  H.  0.  Martin,  for 
appellee. 

PRTOR,  J.  James  and  Benjamin  Alvey 
sold  to  tile  appellee,  Log^sden,  a  tract  of  land 
lying  in  Hart  county  for  the  sum  of  $375  In 
hand  paid.  The  title  to  the  land  was  in  the 
heirs  of  Alvey,  deceased,  and  the  appellant 
Lush,  having  married  a  daughter  of  the  de- 
cedent united  in  the  conveyance  to  Logs- 
den. The  land,  in  fact,  belonged  to  James 
and  Benjamin  Alvey,  who  sold  to  Logsden; 
and  Lush  and  wife,  who  received  no  part  of 
the  consideration,  only  united  in  the  convey- 
ance to  perfect  the  title.  The  conveyance 
recites  that.  In  consideration  of  $375,  the 
grantors  convey  to  Logsden  a  certain  bound- 
ary of  land,  (deflnlngr  it.)  c(mtalning  99% 
acres,  closing  with  the  usmil  warranty  as  to 
title.  The  appellee,  Logsden,  filed  his  peti- 
tion below,  making  all  of  the  grantors  in  the 
conveyance  defendants,  and  alleging  what  is 
termed  a  "breach  of  warranty,"  but  really 
claiming  a  deficit  In  the  land,  averring  that 
the  tract  contains  only  S4  acres,  and,  fnr- 
tiier,  that  the  defendants  represented  to  him 
that  a  valuable  spring  was  Included  within 
the  boundary,  what  it  was  not,  and  that  this 
spring  gav«  to  the  land  Its  chief  value.  The 
answer  made  on  issue  as  to  all  the  material 
averments;  the  defendants  averring  that  the 
boundary  of  land  was  sold  for  the  c<»isider- 
ation  mentioned  in  the  deed,  and  not  by  the 
acre,  and  the  appellee  Imew,  when  he  pmr- 
chased,  that  the  sale  and  conveyance  did  not 
Include  the  spring.  On  the  hearing  oC  the 
case,  the  appellee  testified  as  to  the  nature 
of  his  purchase,  and  the  representations  made 
to  him  by  one  of  the  Alveys  as  to  the  location 
of  the  spring,  as  an  inducement  to  the  pur- 
chase. The  appellee  Is  the  only  witness  who 
testifies  as  to  the  representations  made, 
while,  on  the  other  hand,  three  witnesses 
testify  that  the  appellee  was  told  the  spring 
was  not  included  in  the  survey,  and  the 
boundary  of  the  land,  when  run,  shows  tSiat 
It  is  on  the  land  of  L\ish,  and  not  embraced 
by  the  conveyance.  The  chancellor  seems  to 
have  rejected  the  testimony  of  the  witnesses, 
or  that  of  the  app^Iants,  and,  by  a  judgment, 
has  taken  a  part  of  the  land  owned  by  Lush, 
and  required  It  to  be  conveyed  to  the  appel- 
lee, BO  as  to  Include  the  spring. 

It  is  not  pi'etended  that  Lush  made  any 
representation  In  regard  to  the  spring,  and  It 
fiirther  appears  that  he  had  no  Interest  in 
the  proceeds  of  sale,  but  only  signed  the  con- 
veyance that  his  title,  or  that  of  his  wife, 
might  pass  to  the  appellee  for  the  land  with- 
in the  boundary  of  the  conveyance.  The 
land  had  been  previously  assigned  to  the  Al- 
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veys.  It  belonged  to  them,  and,  because 
Lush  and  wife  parted  with  the  mere  naked 
title,  the  tatter's  land  bad  been  taken  to  sup- 
ply a  deficit  caused  by  the  alleged  fraudulent 
representations  of  the  two  Alveys.  This  was 
eiTor,  and,  If  not,  here  is  a  deed  with  a  defi- 
nite boundary  of  land,  executed  to  the  appel- 
lee, and  the  latter  placed  in  the  possession, 
with  the  testimony  of  three  credible  wit- 
nesses that  the  deed  embraces  the  land  that 
was  really  sold,  and  intended  to  be  conveyed; 
that  it  was  a  sale  of  the  boundary  for  so 
much  money;  and  opposed  to  this  is  the  sole 
statement  of  the  appellee  that  is  made  to 
change  the  calls  of  the  deed,  and  refute  the 
statem^its  of  the  appellants.  We  think  the 
facts  are  conclusive  that  the  appellee  ob- 
tained all  he  purchased,  and  that  neither  a 
deficit  exists,  that  should  be  accounted  for, 
or  any  false  representations  established. 
Judgment  reversed  and  remanded,  with  di- 
rections to  dismiss  the  petition. 


OARNBTT  et  al.  v.  FARMERS'  NAT.  BANK 
OF  CYNTHIANA. 

(Court  of  Appeals  of  Kentucky.   Nov.  21, 1893.) 

Appeai/— Maitoatb  and  Fkooeiedikob  Bblow. 

Where  a  Jnd^rment  on  a  verdict  for  plain- 
tiff on  two  items  distinctly  separable  on  the 
pleadings  and  proof  is  reversed  solely  on  the 
ground  that  plaintiff,  as  a  matter  of  law,  was 
not  entitled  to  recover  on  one  of  the  items,  and 
that  the  jury  should  have  been  directed  to  find 
for  defendant  on  that  item,  and  the  cause  is 
remanded  "for  further  proceedings  consistent 
with  this  opinion,"  the  trial  court  is  not  requir- 
ed to  retry  the  issues,  but  may  render  judg- 
ment for  tne  item  as  to  which  there  was  no  er- 
ror. 

Appeal  from  circnit  court,  Harrison  connty. 

"Not  to  be  ofiScially  reported." 

Action  by  the  Farmers'  National  Bank  of  , 
CyntUana  against  William  Gamett,  St.,  and 
others.    From  a  Judgment  for  plaintiff,  de- 
fendants appeal     Affirmed. 

Ward  &  Kimbrough,  for  appellants.  O.  O. 
Lockhart,  for  appellee.  | 

HAZBLRIOO,  J.  The  Judgment  of  the 
lower  court  prior  to  the  former  appeal  of 
this  case  was  for  $4,622.92.  Of  this,  the 
sum  of  $3,622.92  was  for  money  converted 
to  his  own  use  by  the  clerk  of  the  appellee, 
by  means  of  false  entries  in  his  individual 
deposit  account,  and  the  sum  of  $1,000  was 
appropriated,  and  its  taking  concealed  by 
a  change  of  figures  on  the  deposit  blotter. 
The  keeping  of  the  deposit  account  was  with- 
in the  scope  of  the  clerk's  duty.  The  keep- 
ing of  the  deposit  blotter  was  not  There- 
fore, this  court  said  on  that  appeal,  (91  Ky. 
C14,  16  S.  W.  Rep.  709:)  "In  our  opinion, 
the  evidence  clearly  shows  that  King,  with- 
out any  other  opportimity  or  means  than 
such  as  bis  office  of  clerk  afforded,  and  while 
acting  entirely  within  the  sphere  of  that  of- 
fice, fraudulently  converted  the  sum  of  $3,- 


822.92;  and  the  express  terms  and  condi- 
tions of  the  l>ond  being  thereby  and  thus  Ti» 
lated,  without  contributory  fraud  of  the 
bank,  bis  sureties  are  liable  therefor.  But 
we  think  it  is  Just  as  dear  they  are  not  lia- 
ble for  the  other  sum,  $1XX)0.  •  •  •  As 
the  loss  of  the  $1,000  resulted  from  the  act 
of  the  bank  in  putting  King  in  position 
where  be  could  and  did  take  It,  and  his  sore- 
ties  did  not  bind  themselves  to  answer  there- 
for, they  cannot  now  be  held  liable;  and  in 
that  respect  the  judgment  is  erroneous,  and 
is  reversed  for  further  proceedings  consistent 
with  this  opinion."  Upon  a  return  of  the 
case,  the  lower  court  set  aside  its  former 
judgment,  and,  over  the  objection  of  the  ap- 
pellants, rendered  Judgment  against  them  for 
the  sum  of  $3,617.92.  The  question  on  this 
appeal  is  whether  these  were  "further  pro- 
ceedings consistent  with  tlie  opinion."  The 
case,  it  will  be  observed,  was  not  sent  back 
with  directions  for  a  new  trial;  and  it  ii 
evident  that  no  error  was  committed  on  the 
trial,  in  the  opinion  of  this  court,  save  that 
an  instruction  asked  by  the  appellants,  and 
refused  by  the  court,  to  find  for  the  defend- 
ants as  to  the  Item  of  $1,000,  should  hare 
been  given.  The  liability  of  the  defendants 
for  the  item  of  $3,622.92  was  determined  by 
a  verdict  and  Judgment  free  from  error,  and 
to  the  extent  only  that  the  item  of  $1,000 
was  embraced  therein  was  the  Judgment 
deemed  erroneous,  or  reversed.  The  man- 
date based  on  this  opinion  could  propeiy 
have  set  aside  the  former  Judgment  only  as 
to  this  item.  As  said  by  counsel  for  appd- 
lee,  the  two  items  were  distinctly  separable 
in  the  pleadings  and  proof.  The  issue  as  to 
one  of  them  was  properly  submitted  to  the 
Jury,  and  no  error  occurred  on  the  trial  of 
that  issue.  But,  as  a  matter  of  law,  upon 
the  facts  presented  on  the  issue  as  to  the 
item  of  $1,000,  the  sureties  were  not  liable. 
Why  shall  the  parties  be  required,  or  be 
entitled,  to  retry  an  issue  already  once  cor- 
rectly tried?  We  think  the  Judement  be- 
low was  in  conformity  wltb  Qie  opinion,  and 
it  is  therefore  affirmed. 


GREER'S  ADM'R  v.  GREER'S  ADJTB. 

(Court  of  Appeals  of  Kentncliy.   Nov.  4,  1893.) 

EviDKNCs—AccocsT— Books. 

1.  Partnership  account  books,  carelesdy 
kept  by  one  partner,  a  competent  bookkeeper, 
dimcnlt  to  understand,  not  posted  for  a  nnmbn' 
of  years,  and  omitting  many  items,  are  not  ad- 
missible in  evidence  in  an  action  by  the  person- 
al representatives  of  such  partner  to  recover 
from  the  personal  representatives  of  the  other 
a  balance  alleged  to  l>e  due  on  a  settlement  of 
the  partnership  account. 

2.  Entries  in  partnersl^p  account  books, 
made  at  the  instance  of  one  of  the  partners, 
from  memoranda  and  from  memory,  as  to  trans- 
actions purporting  to  have  taken  place  15  and 
20  years  before,  are  not  admissible  in  evidenm 
as  against  his  copartner,  who  denied  the  ror- 
rectness  of  the  entries  when  they  were  beius 
made,  and  who  refused  to  settle  by  them. 
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Appeal  from  chanceir  court,  Koiton  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  A.  L.  Greer's  administrator 
against  Thomas  Qreer'B  administrator  to  re- 
cover a  balance  alleged  to  be  due  plaintUTs 
intestate  In  a  partnership  accounting.  From 
a  Judgment  in  defendant's  favor,  plaintiff  ap- 
peals.    Affirmed. 

W.  H.  Mackey  and  A.  G.  Slmrall,  for  appel- 
hint.  Simmons  &  Simmons  and  W.  W. 
Cleary,  for  appellee. 

PRYOR,  J.  llie  administrator  of  A  L. 
Oreer  la  seeking  to  recover  a  balance  of 
$15,000  from  the  pensonal  repi-esentative  of 
ids  brother,  Thomas  Greer,  alleged  to  be  due 
on  a  settlement  of  the  partnership  accounts 
between  them.  The  court  below  refused  the 
Judgm^it,  and  A.  L.  Greer's  administrator 
has  appealed. ' 

The  two  brothers  were  partners  In  the  sale 
of  merchandise  for  a  number  of  years,  the 
partnership  beginning  in  the  year  1841. 
They  sold  out  their  stock  of  merchandise  in 
the  year  1851,  and  It  Is  dalmed  engaged  in 
the  buying,  selling,  and  improving  real  estate 
as  partners,  and  that  the  partnership  books 
show  an  indebtedness  by  Thomas  Greer  to 
A..  Im  Greer  of  the  amount  claimed  by  the  ap- 
pellant That  the  two  brothers  were  en- 
gaged Jointly  or  as  partners  in  purchasing 
and  selling  real  estate  does  not  admit  of 
doubt,  but  whether  there  Is  any  evidoice 
showing  the  true  state  of  the  accounts  be- 
tween them,  originating  from  these  transac- 
tions. Is  the  question  here.  They  were  either 
partners  or  Joint  dealers  and  owners  of  this 
real  estate  purchased  and  sold,  and  it  Is  uot 
important,  in  view  of  the  conclusion  reached 
)>y  this  court,  whether  they  occupied  the  one 
I  elation  or  the  other.  They  were  brothers, 
and  up<m  the  most  Intimate  terms,  and  their 
iiccounts,  as  is  usual  In  such  cases,  were  care- 
lessly kept,  and  difficult  to  understand.  A. 
Lk  Oreer,  whose  administrator  is  the  appel- 
lant here,  seems  to  have  been  fully  compe- 
tent as  a  booickeeper,  and  whose  duty  it  was, 
us  Is  contended  by  the  api>ellant,  to  keep  the 
books,  and  a  correct  statement  of  the  ac- 
counts between  them.  In  June,  1881,  J.  W. 
Ix>ng,  an  expert  accountant,  was  employed 
by  A.  Ii.  Greer  to  post  what  Is  called  in  this 
record  "Journal  and  Ledger  I,"  In  order  to  a 
settlement  between  the  two  brothers;  and  it 
may  be  assumed  that  this  employment  was 
made  with  the  approbation  of  Thomas  L. 
Oreer.  He  seems  to  have  been  present  when 
the  work  began,  and  mode  no  objection,  undl 
nacertainlng  the  manner  In  which  the  entries 
were  being  made.  There  is  no  proof,  how- 
ever, that  the  appellee's  Intestate  ever  ex- 
amined tbe  boolis,  or  that  they  were  the  rec- 
ognized boolcB  of  the  firm;  but,  conceding 
that  they  were,  and  A.  L.  Greer  the  t)ook- 
kceper,  what  Imowledge  could  or  would 
Thomas  Greer  have  of  their  correctness,  kept 


in  the  manner  as  this  testimony  shows  they 
were  kept  by  A.  L.  Greer?  He  was  a  sklil- 
ful  bookkeeper,  or  at  least  competent  for  that 
purpose,  and  the  duty  devolved  upon  him  to 
make  such  a  statement  of  accounts  as  could 
be  understood,  and  to  make  entries  of  the 
transactions  as  they  occurred;  but  as  the 
books  stood  when  IxHig  took  charge  of  them, 
the  character  of  the  entries,  or  rather  tlie 
mode  in  which  the  books  were  kept,  conduce 
strongly  to  show  that  they  were  the  individ- 
ual books  of  A.  Li.  Greer,  and,  if  not,  were 
properly  excluded  as  testimony  showing  the 
accuracy  of  the  accounts.  The  entries  made 
by  Long  were  made  from  memoranda  that 
A.  L.  Greer  had,  and  from  the  latter's  mem- 
ory. This  was  in  the  year  1881  these  en- 
tries were  made,  and  of  transactions  puriwrt- 
Ing  to  have  taken  place  In  the  years  18C>8, 
1860,  and  1863;  some  of  them  20,  and  others 
more  than  15,  years  after  the  business  trans- 
actions. When  such  aitrles  were  being  made 
Thomas  L.  Greer  denied  their  correctness, 
and  refused  to  settle  by  them.  The  settlement 
then  stopped,  and  after  that  other  entries 
seem  to  have  been  made,  and  by  whom  does 
not  appear.  The  court,  very  prop^ly,  we 
think,  excluded  the  books  as  testimony,  In 
the  absence  of  other  proof  showing  the  en- 
tries to  have  been  proper,  as  it  was  the  duty 
of  the  appellant's  Intestate,  tf  these  were  the 
boolu  of  the  firm,  to  have  kept  them  in  a 
proper  manner,  and  not  to  rely  on  his  mem- 
ory of  what  transpired  15  or  20  years  befon- 
the  entry  was  made,  and  doubtless  had  been 
long  prior  thereto  settled  by  the  parties. 
This  testimony  shows  that  Thomas  Greer 
was  sound  financially,  and  ready  always  to 
meet  his  engagements,  while  the  appellant's 
intestate  was  much  involved,  a  borrower  of 
large  sums  of  money;  and  in  fact,  while  this 
indebtedness  to  him  existed  as  Is  maintained, 
he  executed  a  mortgage  to  Thomas  Greer  to 
Indemnify  him  as  his  surety  for  a  less  sum 
than  he  or  his  representative  Is  now  claiming 
against  Thomas  Greer's  estate.  If  not  u 
mortgage,  each  had  contributed  to  the  pur- 
chase of  real  estate,  and  the  deed  was  made 
to  Thomas  Greer  to  Indemnify  him  as  surety 
of  his  brother.  This  was  in  the  year  1878, 
and,  at  the  death  of  A.  L.  Greer,  Thomas 
Greer  was  his  surety  for  $13,124,  and  A.  L. 
Greer  was  indebted  nearly  $70,000.  Besides, 
It  appears  that,  not  long  before  the  death  of 
Thomas  Greer,  A.  L.  Greer  made  oath  in  a 
proceeding  where  a  tiond  was  necessary  that 
Thomas  Greer  owed  nothing,  and,  after  Thom- 
as Greer's  death,  made  a  like  statement.  It 
Is  argued  that  these  statements  were  made 
under  the  belief  that  the  partnership  assets 
would  pay  all  the  indebtedness;  and,  while 
this  may  have  been  the  case,  when  these 
statements  are  connected  with  the  other 
facts  and  circumstances  in  this  case  as  to  pe- 
cuniary condition  of  both,  it  raises  a  strong 
presumption  that  A.  L.  Greer  believed  he 
tad  no  claim  against  his  brother.  If  he  was 
the  bookkeeper,  he  ought  to  have  known  the 
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Uabilltj  of  his  brotber  to  him.  Be  was  in- 
volved In  debt;  mortgjiging  Ms  property  to 
one  he  now  claims  to  hare  been  bis  debtor^— 
his  brotber,  wltb  ample  means,  and  able  to 
pft7.  And  it  Is  remarliable  that  he  sbonld 
have  overlooked  this  lar^  indebtedness  when 
his  brotber  coold  have  readily  secured  blm 
instead  of  bis  securing  the  brotber.  The 
booika  are  not  evidence  of  any  Indebtedness. 
Long  testifies  thivt  there  was  no  book  from 
which  the  entries  by  blm  were  made,  and  to 
admit  such  evidence  in  this  case  would  be. 
In  effect,  allowing  one  party  to  testify,  and 
realising  the  same  rl^t  to  the  other.  The  en- 
tries were  not  made  In  the  regular  course  of 
bnslueas,  and  the  manner  In  which  they  were 
kept  made  them  worthless  as  testimony. 
The  Judgment  below  must  be  affirmed. 


COimONWBiLl/rH  v.  owxnbboro,   f. 
OF  B.  *  a.  B.  R.  CO.     SAMB  v.  LOUI3- 
TILLB  &  N.  B.  CO.     SAMB  v.  EI/KTON 
ft  O.  R.  CO.    SAMB  V.  MAMMOTH  CAVB 
B.  CO.     SAMB  V.  BURNSIDB  ft  C.  B.  B. 
CO.     SAMB  T.  HODOBNVILLB  &  B.  BY. 
CO.    SAME  T.  lOUISVILLB  SOUTHERN 
B.    CO.,    (two    cases,    Nos.    175    and    180.) 
SAMB  T.  LOUISVILLE,  H.  &  W.  B  CO. 
SAMB  V.  OHIO  VAL.  BY.  CO.     SAMB  v. 
LOUISVILLE,    ST.    L.    &    T.    BY.    CO. 
SAMB  V.  KENTUCKY  &  L  BRIDGE  CO. 
SAMB  V.  KENTUCKY  MIDLAND  BY.  CO. 
SAME  T.  KENSEB  COAL  CO.     SAMB  v. 
OWENSBOBO  &  N.  R.  CO. 
(Court  of  Appeals  of  Kentucky.   Oct.  26, 1893.) 
Taxation — BuuiOAni  —  Exbmption— Statctes — 
Rbpsal — Appba  l. 
LAct   Sept    14,    1888,   which  conatltutea 
a  general  revenue  aystem,  and  which  proTides 
for  the  taxation  of  all  property  within  the  state, 
including   ail   railroads,   except   that   expressly 
exempted  in  the  act  itself,  and  which  repeals 
all  acts  ineonristent  with  itself,  or  not  in  con- 
formity to  itself,  neeessarily  repeals  Act  May 
5,  1SS4,  which  exempts  from  taxation  the  prop- 
erty of  all  railroads  for  five  years  after  their 
oons  traction. 

2.  The  fact  that  the  set  of  1886  expressly 
enumerates  a  numbw  of  acts  intended  to  be 
repealed,  not  including  the  act  of  18S4,  does 
not  continue  the  latter  in  force,  in  view  of  the 
express  repeal  of  all  inconsistent  acts  contained 
in  the  act  of  1886. 

3.  The  fact  that  the  le^slature  in  1888 
zdopted  a  private  comnilatlon  of  the  statutes, 
published  in  1887,  whicn  embodies  both  the  act 
of  1884  and  the  act  of  1886  as  being  still  in 
force,  does  not  conclusively  show  the  legisla- 
tive Intention  to  continue  the  act  of  1884  in 
force. 

4.  Since  tlie  plain  meaning  of  the  set  of 
1886  is  to  repeal  the  act  of  18S4,  the  fact  tliat 
the  executive  and  administrative  officers  of  the 
state  considered  the  act  of  1884  as  being  still 
in  force  cannot  frustrate  the  object  of  the  re- 
pesling  act. 

5.  Railroad  companies  which  began  the  con- 
struction of  their  roads  after  the  enactment  of 
the  repealing  act  of  1886  cannot  claim  ex- 
emption from  taxation  under  the  act  of  18^, 
on  the  ground  that  they  did  such  construction 
work  in  the  belief  that  the  act  of  1884  was 
still  in  force. 

6.  The  act  of  1856,  reserving  to  the  legis- 
lature the  right  to  repeal  or  amend  "charter 
privileges"  granted  by  the  legislature  to  partic- 


ular peraoos,  does  not  enable  the  legislature  to 
repeal  the  act  of  1884,  as  against  railroad  com- 

ganies  which,  on  the  faith  of  the  assurance  of 
ve  years'  exemption  from  taxation  tliana 
contained,  constructed  their  roads  before  the 
enactment  of  the  rq>eallng  act  of  18S6. 

7.  In  an  action  to  recover  taxes  the  conrt 
(rf  appeals  will  review  the  legal  question  arii- 
ing  on  defendants'  plea  of  a  statute  exempting 
them  from  taxation,  though  there  had  been  do 
motion  for  a  new  trial,  or  a  separation  of  tlw 
law  and  the  facts  in  the  dedsion  of  the  trial 
court. 

Appeal  from  circuit  court,  Franklin  ooonty. 

"Not  to  be  officially  reported." 

Actions  by  the  commoowealtta  of  Kentn<^ 
against  the  Owensboro,  Falls  of  Rough  k 
Green  River  Railroad  Company  and  varioos 
other  railroad  companies  to  recover  taxes. 
From  a  Judgment  in  favor  of  the  raiboad 
companies,  the  commonwealth  appeals.  Af- 
firmed in  part,  and  reversed  In  part. 

Wm.  J.  Hendrlck,  Reld  Rogers,  and  Thom- 
as H.  Hines,  for  the  Commonwealth.  Holmej 
Cummins,  B.  F.  Trabue.  Helm  &  Brace. 
Sotm  W.  &  Hany  O.  Rodman,  Dulaney  t 
Mitchell,  and  Wm.  Lindsay,  for  appellees. 

HAZBLBIGG,  X  The  principal  qnestiou 
Involved  on  the  foregoing  appeals  are  com- 
mon to  all  of  them,  and  for  that  reason  the 
cases  are  heard  together. 

On  May  5,  1884,  the  general  assembly  •'<f 
the  state  adopted  the  following  act:  "An  act 
to  encourage  the  building  of  railroads  in  tlie 
commonwealth  of  Kentucky,  and  to  exempt 
from  taxation  all  railroads  which  may  btr 
hereafter  built  under  existing  charters,  or 
under  charters  which  may  be  hereafter 
granted  for  a  period  of  five  years  from  the 
date  of  the  beginning  of  the  construction  of 
such  new  roads.  Secti<m  1.  That  all  rail- 
roads which  may  hereafter  be  built  within 
this  commonwealth  under  existing  cbartr'ra. 
or  under  charters  which  may  be  hereafta 
granted,  shall  be  exempt  frcHn  all  taxattoo 
under  the  laws  of  this  commonwealth  for  a 
period  of  five  (5)  years  from  the  date  of  the 
beginning  of  the  construction  of  sncb  new 
roads.  Sec.  2.  Be  it  l^u■ther  enacted,  that 
this  act  take  effect  from  and  after  its  pas- 
sage." The  appellees  are  railroad  companies 
which  began  the  construction  of  their  re- 
spective roads  after  the  adc^tion  of  this  act; 
and  on  the  faith  of  which  act  they  are  claim- 
ing an  exemption  from  state  taxation  for 
five  years  from  the  time  of  such  beginning. 
The  appellant,  by  these  suits,  instituted  in 
the  Franklin  circidt  court,  is  seeking  to  col- 
lect taxes  from  the  appellees.  In  spite  of  the 
act  aforesaid,  on  the  ground  that  in  May, 
1886,  by  an  act  takltig  effect  September  14, 
1S8G,  the  legislature  repealed  the  act  relieJ 
on  by  the  appeilotis.  This  latter  act  is  known 
as  the  "Hewett  Revenue  Bill."  It  ia  en- 
titled "An  act  to  amend  the  revenue  laws 
of  the  commonwealth  of  Kentucky."  It  is 
an  elaborate  general  revenue  statute,  provid- 
ing, imder  separate  articles,  (1)  the  rate  of 
taxation;   (2)  stodcs  in  banks  and  otber  in- 
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stltntlona;  (3)  railroads;  (4)  turnpike  roads 
and  other  corporations;  (S)  license  tax;  (6) 
the  assessor  and  hla  duties;  (7)  board  of 
supervisors;  (8)  duties  of  clerks;  (9)  collec- 
tion of  the  rereuue,  eta  Section  1,  art.  1, 
provides  that  an  annual  tax  of  47  cents  npon 
each  $100  of  value  of  all  the  real  and  per- 
sonal estate  directed  to  be  assessed  tar  tax- 
ation due  and  payable  the  fiscal  year  as- 
sessed, shall  be  paid  bj  the  owner  or  per- 
8(Mis  assessed.  By  section  8  it  la  provided 
that  all  property,  real  and  personal,  within 
the  state,  "not  herein  expressly  exempt  by 
law,"  shall  be  assessed,  as  nearly  as  prac- 
ticable accwxllng  to  a  uniform  rate,  and  ia 
the  manner  provided  in  detail  by  the  afit; 
and  a  succeeding  section  provides  what  prop- 
erty Shan  be  exempt  fktim  taxation,  namely, 
property  of  the  United  States,  property  of 
the  commonwealth,  cattle  of  certain  value, 
etc.  Article  2  provides  for  tlie  tazatlMi  of 
"stocks  in  banks  and  other  institutions." 
Section  1,  art  3,  provide*  that  "the  presi- 
dent or  chief  officer  of  eaxA  railroad  com- 
pany or  other  corporatioo  owing  a  railroad 
lying  in  whole  or  In  part  in  this  state  shall, 
on  or  before  the  Ist  of  September  in  each 
year,  return  to  the  auditor  of  public  ac- 
counts of  the  state,  under  oath,  the  total 
length  of  sucJi  railroad,  •  •  •  with  the 
average  value  per  mile  thereof;"  and  by  a 
succeeding  section  it  Is  provided  that  the 
same  rate  of  taxation  for  state  purposes 
wliich  is  or  may  be  in  any  year  levied  oo 
other  real  estate  sliall  be  levied  upon  the 
value  so  reported  and  found  of  the  railroad, 
rolling  stock,  and  real  estate  of  each  com- 
puny.  After  providing  for  the  taxation  ot 
turnpike  roads  and  other  corporations,  im- 
posing license  taxes,  and  regulating  the 
duties  of  assessors,  hoards  of  Bupervisora, 
clerks,  and  sheriffs  In  relation  to  tlie  reve- 
nue, the  act  cMidudes  (sectloa  6,  art.  12) 
as  follows:  "Chapter  92  at  the  Oenerol  Stat- 
utes; the  act  <rf  March  28,  1872,  entitled 
'An  act  to  amedd  chapter  83  of  the  Revised 
Statutes,  tlfle  "Revenue  and  Taxation;" '  the 
amendmeDt  to  said  act  of  March  28,  1872, 
entitled  'An  act  to  amend  an  act  approved 
March  28,  1872,  authorizing  sherlflls  to  sdl 
real  estate  to  pay  revenue  tax,'  approved 
April  10,  1873;  the  act  approved  April  2, 
1^8,  title  'An  act  to  amend  section  6,  ar- 
ticle 6,  chapter  92,  General  Statutes;'  'Aa 
act  to  amend  article  2  of  chapter  92  of  the 
General  Statutes,  title  "Revenue  and  Taxa- 
tion;" '  approved  May  8,  1684;  and  all  other 
acts,  general  and  special,  and  parts  of  acts. 
Inconsistent  herewith,  or  not  in  conformity 
herewith,— are  hereby  repealed;  but  notlt- 
ing  in  this  act  shall  interfere  with  any  ex- 
isting local  option,  or  any  ^lecial  or  pro> 
hlbition  law  in  any  county,  nor  with  any 
local  IX  general  law  for  creating  or  collects 
ing  county  levy,  or  with  chapter  13L5  of  the 
Acts  of  1879-SO,— [agricultural  and  mechan- 
ical college  tax,]  or  with  an  act  entitled  'An 
aet  for  the  benefit  of  the  branch  penitentia- 


ry at  Eddyville,'  approved  April  7,  1886." 
Sec.  6:  "Nothing  in  this  act  shall  be  held  to 
repeal  or  in  any  way  impair  the  force  and 
effect  of  any  local  or  special  act,  or  any 
general  law  in  force  or  that  may  hereafter 
be  passed  providing  for  the  appointment  of 
collector  or  state  revenue  or  county  levy 
and  poJl  tax.  In  any  eonnly  of  the  state,  nor 
shall  anything  hordn  be  construed  to  re-, 
peal  or  impair  the  foi-oe  of  any  special  or 
local  law  giving  to  counties  or  towns,  for 
road  or  street  purposes,  tlie  fines  collected 
for  violations  of  the  road  or  bridge  laws 
of  said  county." 

In  determining  the  force  and  effect  of  this 
latter  act  on  prior  legtsladou,  general  or  spe- 
cial, regulating  taxation  in  the  oommon- 
wealtli,  it  is  evident  that  its  general  purpose 
and  intent  should  be  given  much  weight. 
Manifestly,  the  act  of  1886  is  intended  to 
compass  and  reform  the  entire  revenue  law 
of  the  state,— to  oam>titute  In  Itself  a  general 
and  complete  revenue  system.  As  argued  by 
counsel,  "it  singles  out  no  special  defects 
here  and  there,  but  is  aimed  broadcast  at 
the  whole  structure.  Else  why  should  it 
have  re^diacted,  as  It  does,  many  old  laws 
In  identical  and  equivalent  teims?"  This 
geueml  purpose,  to  be  made  effective  and 
imiform,  must  sweep  away  a  mass  of  spe- 
cial and  class  legislation  adopted  in  pursur 
ance  of  the  system  theretofore  in  practice. 
We  notice,  first,  that  all  property,  i-eal  and 
peisoual,  shall  be  assessed  for  taxation,  save 
that  expressly  exempted  in  the  act  itself. 
Not  c<mteut  with  tills,  the  act  proceeds  to 
repeal  all  acts,  and  paiis  of  acts,  general 
and  special,  laconsisteut  with  itself,  or  not 
in  conformity  to  itself.  Can  it  be  said  that 
the  act  of  188i,  providing  by  a  general  law 
for  a  tax  exemption  for  a  specified  time  of 
the  property  of  aU  newly-built  railroads  m 
the  state,  the  foroe  of  which  was  to  ccmtiuue 
the  exemption  forever  or  indefinitely.  Is  not 
inconsistent  wl12i  an  act  Intended  to  embrace 
ttie  whole  tax  law  of  the  state,  demanding 
the  equal  and  uniform  taxation  of  all  projt- 
erty  wltWn  the  state,  save  the  property  of 
the  United  States,  the  commonwealth  of 
Kentucky,  etc.,  and  demondlnsr  specifically, 
and  without  exception  or  exemption,  the  tax- 
ation of  an  the  proi)erty  of  each  railroad 
company  within  the  state?  We  think  not. 
Mnnifestlj',  there  is  the  most  positive  repug- 
nancy between  the  two  acts,  and  upon  abim- 
daut  authority.  If  any  were  needed  to  sus- 
tain 80  evident  a  proposition,  the  latter  act 
superaedes  and  repeals  the  former.  "An  in- 
tention to  supersede  local  and  special  arts 
(End.  Interp.  8t  $  231)  may  be  gathered 
from  the  design  of  the  act  to  regulate  by  lyae 
general  system  or  provision  the  entire  snl>- 
ject-matter  thereof,  and  to  substitute  for  a 
number  of  detached  and  varying  enactments 
one  universal  and  uniform  rule,  applicable 
throughout  the  state."  "Ordinarily, "  says 
Mr.  Bishop  in  his  work  on  Written  Laws, 
(section  1S2,)  "if  thete  are  a  general  statuts 
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and  one  local  or  special  on  the  Bame  subject 
In  confilctliis  terms,  neither  abrogates  the 
other,  but  both  staud  together,  the  former 
furnishing  the  rule  for  the  particular  locality 
or  case,  the  latter  for  the  unexpected  places 
and  Instances;  and  it  is  Immaterial  which  is 
of  the  later  date.  Bat  where,  from  any 
thing  cognizable  by  the  Judges,  they  are  sat- 
isfied the  geneml  law  was  meant  by  the  leg- 
islature to  supersede  the  local  or  special  one, 
they  will  give  It  that  effect."  Here  the  re- 
peal is  gathered,  not  merely  becrause  the  acts 
are  Inconsistent,  but  because  the  latter  in 
express  tei-ms  repeals  all  acts  and  parts  of 
acts,  general  and  special,  Incouststent  there- 
with, or  not  In  conformity  thereto.  Sutherland 
on  Statutory  Construction  (page  214)  says 
that  when  a  general  act  is  passed,  "and  re- 
peals all  inconsistent  legislation,  it  will  have 
the  effect  to  repeal  all  special  acts  which  are 
in  conflict  with  it;"  and  Endlicli  on  Interpre- 
tation of  Statutes  (section  20«)  sjiys  that  such 
a  clause  removes  the  chief  objection  to  re- 
peals by  Implication. 

We  may  notice  in  this  connection  that  the 
act  of  1884,  strictly  speaking,  is  not  a  local 
one  Its  operation  is  uniform  and  general 
on  ttie  class  to  be  affected.  As  said  by  conn- 
sel,  'It  was  i)as8ed  for  no  local  purpose,  nor 
with  any  individual  instance  in  view,  but  as 
a  general  law,  of  whose  benefits  corporate 
persons  not  yet  in  being  might  avail  them- 
selves." It  was  ingrafted  into  the  General 
Statutes  of  the  state,  and  formed  a  port  of 
the  general  revenue  law  of  the  state  in  exist- 
ence when  the  general  revenue  act  of  1886  was 
adopted;  and  the  latter  must  be  held  to  re- 
peal tlie  former.  In  Water  Co.  t.  Olaric,  143 
U.  8.  1,  12  Sup.  Ot  Rep.  ti46,  the  supreme 
court  held  that  the  act  of  18SC  was  a  gen- 
eral revenue  act;  and  considering  the  pur- 
pose of  its  enactment,  and  the  fact  that  It 
required  the  ta.>:atlon  of  all  property  within 
the  state  unless  expressly  exempted  by  its 
provisions,  and  repealed  all  inconsistent 
acts,  general  and  special,  it  was  held  to  re- 
peal the  special  act  of  that  CMupany  exempt- 
ing it  from  taxation.  Much  stronger,  we 
think,  is  the  argument  that  It  repeals  tlie 
quasi  general  act  exempting  newly-built  rail- 
roads. On  the  other  hand,  it  is  contended  that, 
as  there  is  no  reference  to  the  act  of  1884  in 
the  alleged  repealing  act,  its  repeal  would 
be  one  by  implication,  which  is  not  favored. 
We  have  seen,  however,  that,  considering  the 
general  purpose  of  the  act  of  1886  and  its 
express  repeal  of  inconsistent  acts,  the  legis- 
lature must  have  Intended  the  latter  aut  to 
constitute  in  Itself  a  complete  system  of 
taxation. 

It  is  urged  that  there  had  been  a  legisla- 
tive construction  of  this  act  of  1884  conclu- 
sive of  the  question.  In  1887,  Messrs.  Bul- 
litt &  Feland  collated  and  published  the  acts 
of  the  Keutuclvy  legislature  regarded  as  in 
force  and  effect;  and  iu  1S88  the  general  as- 
sembly, by  an  act  of  April  of  that  year, 


adopted  the  edition  of  the  General  Statatea 
as  thus  prepared  from  chapter  1  to  113a,  in- 
clusive. The  act  of  1884,  relied  on  by  the 
appellees  as  exempting  them  from  taxatloo, 
is  foimd  embodied  In  the  edition  ot  the  stat- 
utes named.  So,  however,  is  found  later  on, 
in  the  same  edition,  the  act  of  ISSC,  repealiuj:. 
as  appellant  contends,  the  former  act.  We 
are  left,  therefore,  where  we  started,— with 
the  solution  of  the  questiou  di-pending,  at 
last,  on  the  terms  and  provision.<i  of  tlie  acts 
themselves  and  the  drcumstauces  and  pur- 
poses of  their  onactment. 

It  is  insisted  that  there  has  been  a  conteiu- 
poraneous  interpretation  of  these  statutes  hj 
the  ofilcers  whose  duties  were  to  enforce 
them  favorable  to  the  nmtentlon  that  tlir 
one  was  'not  intended  to  repeal  the  oth<<r. 
Thus,  the  auditor,  after  1886,  contlnoed  to 
Teport  these  roads  as  "nontaxable  roads.'' 
The  railroad  commissioners,  in  some  of  their 
reports,  incorporate  the  act  of  1884  as  if  in 
full  force  and  effect,  and  make  report  of  the 
length  and  valuation  of  the  roads  merely  for 
statistlcal  purposes.  The  governor,  in  bis 
message  of  December  90, 1889,  says:  "Taxi^ 
were  paid,  however,  on  only  $34,174,272  val- 
iiatl<»i  of  propoty,  as  the  resldne,  amount 
Ins  to  $10,510,631,  is  at  present  exempt  troui 
taxation  by  the  terms  of  their  charter*." 
"So,"  say  counsel  for  the  appellees,  "we  have 
this  act  construed  by  the  legislature,  Qw 
governor,  the  railroad  commissioners,  and 
the  auditor,  and  without  the  commissioners 
and  the  auditor  it  was  impossible  to  ex«^ 
cute  the  law."  It  may  be  admitted  that  the 
Interpretation  given  the  statute  by  thew 
ofQcers  might  be  persuasive  evidence  of  its 
meaning  If  the  repealing  act  was  uncertain, 
doubtful,  or  ambiguous.  In  U.  S.  v.  Graham. 
110  U.  S.  221,  3  Sup.  Ct  Rep.  682,  Jt  is  gai<l 
of  a  law  considered  ambiguous:  "Snch  being 
the  case,  it  matters  not  what  the  practice  of 
the  department  may  have  been,  or  how  Umg 
continued,  tor  It  can  only  be  resorted  to  in 
aid  of  interpretation,  and  'It  is  not  allowabb 
to  interpret  what  has  no  need  of  Interpreta- 
tion.' If  there  were  ambiguity  or  doubt, 
then  snch  a  practice,  begun  so  early  an.i 
continued  so  long,  would  be  in  the  highest 
degree  persuasive,  if  not  absolutely  cou- 
trolling  in  its  effect."  So  this  court,  in  Col- 
lins V.  Henderson,  11  Bush,  92.  says:  "Where 
tlie  words  of  an  act  are  obscure  or  doubtfoL 
and  where  the  sense  of  the  legislature  can- 
not with  certainty  be  collected  by  Interpret- 
ing the  language  of  the  statute  according  to 
reason  and  grammatical  correctness,  con- 
siderable stress  is  laid  upon  the  light  In 
which  it  was  rec^ved  and  held  by  contem- 
porary membois  of  the  profession."  If  the 
language  of  an  act  be  certain,  Its  object  can 
never  be  fnistrated  by  any  amoimt  of  con- 
temporaneous Interpretation,  no  matter  how 
consistent  or  how  widely  ad<q>ted  it  may 
have  been.  A  construction  against  the  pteio 
meaning  of  the  law  as  expressed  by  lt.< 
terms,  even  In  aid  of  Justice  or  right,  or  to 
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■void  an   absnrdlty.   Is   neyer   permissible.  ■ 
End.  Interp.  St  p.  506.  { 

Considering,  tb^efore,  tlie  question  of  re-  i 
peal  disposed  of,  the  inquiry  remaius,  what  I 
effect  does  the  repeal  of  the  act  of  1884  have  ! 
upon  the  rights  of  the  appellees,  some  of  | 
'Whom  began  the  constructicm  of  their  roads 
prior  to  the  repeal,  and  some  of  them  sub-  ' 
sequently    thereto?      It   results,    of    course, 
without  furthor  argument,  that  the  property  | 
is  subject  to  taxation  of  such  of  the  appellees 
as  commenced  the  construction  of  their  roadd 
after  the  repeal  of  the  act  on  whidi  they  rely 
for  exemption.     Without  this  exemption  act 
of   1884,  their  property   is  upon  the  same 
footing  as  other  property  in  the  state.    They  \ 
cannot  say  after  September,  1886:   "We  re-  \ 
Ued   on  this  exemption  act,  expended  our  I 
money  in  the  construction  of  these  roads  on  ' 
the  strength  of  the  act  of  1884,  and  therefore  i 
have  acquired  certain  rights  which  the  leg- 
islature cannot  take  away."   The  exeniption 
had  been  withdrawn  before  Hiey  had  begun 
the    work   or   expended   their   money.     Cer- 
tainly, the  state  takes  away  none  of  th^ 
property,  and  drcumscrlbes  none  of  their 
property  rights.    It  simply  treats  their  prop- 
erty as  it  does  that  of  others,  because  8ul>-  , 
Ject  to  the  same  general  law  of  taxation.  • 
The  state,  however,  coutends  tliat  the  same  i 
Is  true  of  the  property  of  those  of  the  ap- 
pellees who  began  the  construction  of  their  ■ 
roads  while  the  law  of  1884  was  In  force;  ' 
that  Is,  at  a  time  priOT  to  September  14, 1886.  I 
It  is  contended  that  the  exemption  act  is  a  I 
mere  bounty,  which  the  state  may  withdraw 
•It  pleasure;  and,  more  than  that,  that,  even 
if  the  act  to  encourage  the  appellees  to  con- 
struct their  roads  be  regarded  as  forming  a 
contract  with  the  state  of  an  obligatory  char- 
acter, yet  the  power  reserved  to  the  state  by 
the  law  of  1856  authorized  any  change  in 
the  C(mtract  desirable  by  the  state,  or  even 
its  entire  revocation.  Quoting  from  Tomlin- 
•on  V.  Jessup,  16  WalL  454,  a  leading  case 
on  the  subject  under  consideration,  counsel 
contend  that  'Immunity  from  taxation,  con- 
stituting In  these  cases  a  part  of  the  con- 
tract with  the  government,  is,  by  the  reser- 
vation of  pow^  such  as  is  contained  in  the 
law  of  1841,  [here  1856,]  subject  to  be  re- 
voked equally  with  any  other  provision  of 
the   charter   whenever   the  legislature   may 
deem  it  expedient  for  the  public  Interest  that 
the  revocation  shall  be  made."     It  is  suffi- 
cient to  say  of  this  proposition,  which  even 
at  first  blush  strikes  one  as  extraordinary 
and  unjust,  if  attempted  to  be  applied  to 
those  of  the  appellees  who  accepted  the  offer 
of  the  state,  and  expended  their  money  on 
its  exemption  pledge,  that  the  act  of  1856, 
res«Tlng  the  right  to  repeal  or  amend  char- 
ter privileges  granted  by  the  legislature  to 
particular  i>ersons,  has  no  application  to  the 
law  of  1884,  which,  as  said  before,  was '  a 
general  law,  and  affected  alike  all  who  ac- 
cepted Its  provisions  or  acted  on  the  strength 


of  them.  Xo  contract  was  made  with  an; 
person,  natural  oi^  artificial,  upon  the  adop- 
tion of  this  act,  though  by  accepting  its 
terms  c^tain  rights  might  be  secured  there- 
nnder  of  the  nature  of  contract  rights.  But 
no  reservation,  express  or  implied,  can  be 
said  to  have  been  made  therein  by  virtue  of 
the  act  of  1856.  Being  a  general  law,  it  was 
revocable  at  pleasure,  but  it  does  not  fol- 
low that  it  might  be  revoked  so  as  to  injuri- 
ously affect  the  citizen  accepting  Its  pro- 
visions, in  violation  of  the  pledge  of  the 
state  and  the  common  principles  of  justice. 
The  state,  to  promote  the  ends  of  develop- 
ment, to  afford  greater  facilities  for  trans- 
portation, and  to  bring  into  its  borders  an 
increased  volume  of  property  shortly  to  help 
bear  the  common  tax  burden,  says  to  the 
railroad  people,  "Build  up  your  enterprises, 
and  expend  yoiur  capital  In  our  midst,  and. 
In  consideration  of  the  premises,  we  will 
grant  you  a  brief  respite  from  the  tax  gath- 
erer." We  think  the  state  cannot  withdraw 
its  pledge  of  Immunity  from  those  who  acted 
upon  the  assurances  of  the  act,  and  that  the 
property  of  the  appellees,  beginning  their 
work  priw  to  the  repealing  act  of  September 
14,  1886,  and  thus  accepting  the  provisions 
of  the  act  of  1884  while  It  was  In  force,  cun- 
not  be  subjected  to  the  taxation  sought  to 
be  Imposed  in  these  actions.  The  private 
exemption  acts  pleaded  by  some  of  the  ap- 
pellees come  clearly  within  the  principle  de- 
cided in  Water  Go.  v.  Clark,  supra.  The  im- 
munity claimed  was  withdrawn  by  the  act 
of  1886. 

A  question  of  practice  only  remains  for  set- 
tlement. The  plaintiff  alleged  the  facts  with 
reference  to  each  road  constituting  its  cause 
of  action  thus:  That  annual  reports  of  the 
railroad  authorities  to  the  auditor  of  the 
length  and  valuation  of  their  respective  roads 
within  the  state  had  been  made;  that  these 
were  annually,  and  before  September  Ist, 
laid  before  the  railroad  commissioners,  who 
proceeded  to  value  and  assess  the  property 
set  forth  in  these  reports;  that  a  state- 
ment of  such  was  thereupon  returned  to 
the  auditor,  who  notified  the  defendants  of 
the  amount  of  the  assessment  and  the  tax 
due,  etc.  The  defendants  denied  these  al- 
legations in  detail,  explaining  as  to  the  re- 
ports of  their  officers  when  made  that  they 
were  furnished  for  statistical  purposes  mere- 
ly. In  a  separate  paragraph,  the  act  of  May, 
1884,  was  pleaded  *a8  affording  them  im- 
munity from  the  taxation  sought  to  be  Im- 
posed. A  demurrer  to  this  paragraph  was 
overruled.  This  defense  constituted  a  com- 
plete bar  to  recovery,  and,  no  matter  what 
proof  might  be  adduced  by  the  state  in  sup- 
ix>rt  of  the  issues  otherwise  made  by  the 
answers,  the  end  necessarily  resulting  from 
the  ruling  of  the  court  in  sustaining  tliis 
plea  of  exemption  was  bound  to  be  a  dis- 
missal of  the  petition.  The  state,  looking 
perhaps    to  the   contemplated    appeal,   and 
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with  a  view  of  having  all  the  controrerted 
facta  eatabllshed  by  proof,  and  having  the 
cases  ready  for  a  final  Judgment  should  the 
legal  questions  be  determined  In  Its  ta.YOC 
In  the  appellate  court,  introduced  the  secre- 
tary of  the  state  railroad  commissioners  and 
the  auditor's  clerk,  who  proved  facts  con- 
ducing to  establish  the  allegations  in  the  pe- 
titions. The  defendants  introduced  no  wit- 
ness, but  had  three  witnesses  to  file  certain 
additional  reports  or  recwds.  The  court,  on 
final  hearing,  dismissed  the  petitions,  and 
the  state  appealed,  without  having  made  a 
motion  either  for  a  new  trial,  or  for  a  sepa- 
ration of  the  law  and  facts.  We  do  not 
think  either  was  necessary.  The  petition 
seems  to  have  presented  a  good  cause  of  ac- 
tion. When  the  plea  of  exemption  was  er- 
roneously sustained,  it  really  ended  the  case, 
or,  at  least,  put  an  end  to  the  possibility  of 
recovery  by  the  plaintiff.  The  facts  shown 
in  proof  appear  to  sustain  the  state's  rl^^t 
to  recover.  There  was  no  contrariety  of  tes- 
timony. A  few  pamphlets  anid  reports  of 
officers  only  were  filed;  and,  when  the  case 
was  finally  dismissed,  there  was  in  fact 
notiilng  before  the  court  save  questions  at 
law.  There  was  no  disagreement  as  to  what 
was  shown  in  the  books,  though  the  legal 
effect  of  the  fbcts  so  shown  -was  a  subject 
of  difference  of  opinion.  Tbe  court  passed 
on  nothing  save  legal  questions,  and  these 
this  court  may  review  in  the  absence  of  the 
motions  for  a  new  trial  and  a  separation  ot 
the  law  and  facts.  Upon  a  return  of  the 
cases,  or  such  of  them  as  will  be  indicated, 
the  demurrer  to  the  plea  of  exemption  will 
be  sustained,  and  then  the  facts  of  the  al- 
leged assessments,  notices,  etc.,  may  be  fully 
inquired  Into. 

From  the  records  before  us,  the  following 
appellees  appear  to  have  commenced  the  con- 
Btructi<m  of  their  roads  after  September  14» 
1886:  Oweusboro,  Falls  of  Rough  &  Green 
River  Railroad  Company;  Louisville  &  Nash- 
ville Railroad  Oompany,  (being  the  Cumber- 
land Volley  Branch  &■.  Extension,  the  Mid- 
dle DivisiiHi  Cumberland  &  Ohio,  known  aa 
the  Springfield  Branch,  and  the  Olarksville 
&  Princeton  Division.  The  last-named  di- 
vision seems  exempt  for  five  years  after  Its 
commencement,  on  October  31,  1884;)  the 
Bumside  &  Cumberland  River  Railroad 
Company;  Hodgenville  &  EUzabetbtown 
Railway  Company;  Louisville,  Hardlnsburg 
&  Western  Railroad  Company  &c.;  Louis- 
ville, St.  Louis  &  Texas  Railway  Conip.iny; 
and  Kentucky  Midland  Railway  Company, — 
and  the  Judgments  therein  are  therefore  re- 
versed. 

The  following  appellees.  ocKnmenced  the  con- 
struction of  their  roadd  while  the  act  was 
in  force,  and  are  therefore  entitled  to  five 
years'  exemption  from  the  date  of  said  com- 
mencement, but  from  the  record  it  appears 
that  the  exemption  expired,  and  the  state 
appears  entitled  to  recover  for  a  part  of  the 


time.  The  petitions  were  dismissed,  and  tits' 
Judgments  are  reversed  for  that  reasoa; 
Ohio  Valley  Railway  Company;  Louisville 
Southern  Railroad  Company,  etc.,  (No.  180;> 
Kentucky  &  Indiana  Bridge  Oompany;  E«i- 
see  Coal  Company. 

The  following  appellees  commenced  their 
roads  while  the  act  was  in  force,  and  are 
not  sued  for  any  year  for  which  they  are- 
not  exempt,  and  for  that  reason  the  jndg- 
ments  are  affirmed  as  to  them:  Elkton  t 
Gathrie  Railroad  Company;  Mammoth  Care 
Railroad  Company;  LouisviUe  Soutliom  Rail- 
road Co.,  etc.,  (No.  175;)  and  Oweusboro  k 
Naahville  Railroad  Company,  and  Looisville 
&  Nashville  Railroad  Company. 

The  Judgments  in  the  cases  indicated  er- 
rcMieoiis '  are  reversed,  with  Inatructttms  to 
proceed  as  herein  indicated. 


PIPER  V.  6UBNTHBR  et  aL 
(Court  of  Appeals  of  Kentucky.    Nov.  4,  1893.> 

COSSTITUTIONAL  LaW— SPECIAL  LAWS  —  FbACIICS 
AOT — DiSCOSTINUAKCE. 

1.  Const,  i  125,  whicli  discontinaed  a  cer- 
tain court,  "as  coniititnted  and  organized"  un- 
der the  constitution  of  1850,  and  created  anotlt- 
er  court  to  succeed  it,  did  not  repeal  a  special 
act  regulating  practice  in  the  discontlnned 
court,  as  the  practice  act  was  not  a  part  of 
such  court,  "as  constitQted  and  organixed." 

2.  A  special  act,  regulating  the  practice  in 
a  dlscootinned  circuit  court  held  in  terms,  i» 
not  inconsistent  with  the  provision  of  the  new 
oonstitution  (section  59)  uiat  the  geaeral  as- 
sembly shall  not  pass  local  or  special  acts  "to 
regulate  the  practice  of  courts  of  justice;  but 
the  practice  in  circuit  courts  in  continuous  ses- 
sion may,  by  a  general  law,  be  made  difFerent 
from  the  practice  in  circuit  courts  held  ia 
terms,"  since  such  constitutional  provision  is 
prospective  in  its  operation,  and  under  it  the 
special  act  remains  in  force  till  the  passage  of 
a  general  law  regulating  practice  in  eircait 
courts  held  in  terms. 

Appeal  from  circuit  court,  Daviess  county. 

"To  l)e  <^cially  reported." 

Action  by  W.  A.  Guenther  &  Sons  against 
John  Piper  on  a  promissory  note.  Judgment 
for  plaintiffs.  Defendant  appeals.  Rp- 
versed. 

Lucius  P.  Little  and  L.  Freeman  Little, 
for  appellant.     Weir  &  Weir,  for  appellew. 

HAZELRIG6,  J.  By  the  provisions  of  aa 
act  of  the  general  assembly  entitled  "An  act 
to  regulate  civil  proceedings  in  actions  in  the 
Daviess  circuit  court,"  the  clerk  <rf  the  court 
was  required  to  keep  an  equity  trial  docket, 
in  addition  to  the  equity  docket  provided  for 
by  general  law.  It  was  also  provided  that 
no  case  should  stand  for  trial  or  judgment 
unless  set  down  on  the  trial  docket  before 
the  first  day  of  the  term  at  which  trial  or 
Judgment  was  sought.  The  derk  was  to  so 
set  the  cause  at  the  Instance  of  any  party 
to  the  action,  or  bis  attorney.  Tlie  appellees- 
brought  this  suit  in  the  Daviess'  circuit  court 
to   sectve   Judgment   on   a    pnrchaae-mone; 
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Bote  (or  a  town  lot,  and  to  enforce  tbelr  lien 
tbefe<w.  At  the  January  term,  1893,  the 
case  was  called,  and  the  plaintiffs  moved  for 
Jndement  The  defMidant  (appeUant)  ob- 
jected open  the  ground  that  the  case  did 
not  stand  for  triaL  It  was  opoceded  that 
the  action  had  not  been  placed  on  tl>e  equity 
trial  docket,  as  provided  by  the  special  act. 
The  court  rendered  a  Judgment  in'behaU  of 
the  appellees,  over  the  objection  of  the  ap- 
l>ellant,  and  also  orerroled  his  motion  to  set 
tlte  same  aside,  made  on  the  ground  that  its 
retklition  vrns  a  clerical  misprlslom.  The  ap- 
pellant' brings  the  case  up,  Insisting  that,  by 
reason  of  the  special  act  mentioned,  the  case 
did  not  stand  for  trial  or  Judgment,  and  that 
tlte  lodgment  complained  of  was  rendered 
prematurely. 

The  appeUees  Cimtead  that,  by  vlrtae  ot 
tfae  present  oonatltutlon,  the  special  act 
affecting  the  practiee  in  the  Daviess  circuit 
court  la  no  longer  In  force,  and  hence  the 
Judgment  was  ppop^ly  rendered.  Tike 
learned  circuit  Judge  has  supported  this  con- 
tention, that  the  special  act  has  been  re- 
pealed, by  an  elabm'ate  and  somewiiat  pUuns- 
ible  opinion,  the  purport  of  which  la  tbat 
the  court  to  which  the  act  alooe  applied  was 
created  by  virtue  of  the  constitution  of  185(X 
This  old  constitution  has  been  superseded  by 
the  new,  which,  by  its  125th  section,  creates 
a  new  circuit  court  in  each  county.  The 
Daviess  circuit  court,  to  regulate  the  prac- 
tice in  which  the  special  act  in  question  was 
passed.  Is  not  the  Daviess  circuit  court  now 
iu  existence,  under  the  new  constitutiaB. 
Moreover,  the  third  proTision  of  the  schedule 
is  to  the  effect  that  circuit  courts,  as  bow 
constituted  and  organised  by  law,  shall  con- 
tinue with  their  respective  Jurisdiction  imtll 
the  judges  of  the  circuit  courts  provided  for 
in  this  constitu'^ion  shall  liave  been  elected 
and  qualified,  and  shall  then  cease  and  de- 
termine, end  the  causes  then  pending  in  the 
first-named  courts,  which  are  disecrntinned 
by  this  ccMistitution,  shall  be  transferred,  etc. 

The  fallacy  of  this  argument,  it  seems  to 
OS,  lies  in  the  assomptian  that  because  the 
old  court,  as  constituted  and  organized.  Is 
dlscon  tinned,  tlie  law,  whether  special  or 
general,  regulating  the  practice,  is  also  dia- 
e<mtinued.  The  "practice  acts,"  so  to  speak, 
do  not  form  a  part  of  ttie  old  courts,  "as 
constituted  and  organized,"  in  the  meaning 
of  the  constitution,  and  are  not,  therefore, 
discontinued  simply  because  the  old  coorts 
are  discontinued.  On  the  contrary,  "that  no 
inconvenience  may  arise  from  the  altera- 
timis  and  amendments  made  in  this  oonstl- 
tntion,"  the  first  clause  of  the  schedule  pro- 
vides "that  all  laws  of  this  commonwealth 
in  force  at  the  time  of  the  adoption  of  tills 
constitution,  not  inconsistent  therewith,  shall 
remain  in  full  force  until  altered  or  repealed 
by  the  general  assembly,"  etc.  These  vari- 
ous acts  regulating  practice  are  "laws  of  tfae 
commonwealtfa."     They    are    not    repealed 


simply  because  the  courts  to  which  they  re- 
late are  discontinued,  as  constituted  and  or- 
ganized theretofore,  but  their  repeal  is  made 
to  depend  on  wliether  they  are  inconsistent 
with  the  new  constitution;  and  whether  in* 
consistent  or  not  is  a  question  not  Involvea 
In  the  argument  at  hand.  This  phase  of  the 
question  will  be  oonsideored  further  aloujj. 
The  various  acts  or  laws  of  the  common- 
wealth regulating  practice  in  civil  and  crim- 
inal cases  are  Independent  of  the  organiza- 
tion w  makeup  of  the  courts  created  either 
by  the  new  o»"  old  constitutions.  If  it  were 
otherwise,  then  laws  regulating  the  subject 
of  practice,  whether  general  or  special,  would 
die  with  the  old  courts.  The  Civil  and  Crlm- 
inai  Codes  are  but  acts  regulating  practice 
iu  civil  and  criminal  cases.  "The  provisions 
of  thh  Code  [ClTll  Code,  f  688]  shall  regulate 
pleadings  and  practice  in  civil  cases  com- 
menced hereafter  in  courts  which  now  exist 
or  which  may  hereafter  be  created,"— created, 
o(f  course,  under  the  constitution  then  in 
force.  Special  acts,  therefore,  regulating 
practice  in  the  courts  under  the  old  constltn- 
ti<m,  are  no  more  repealed  than  is  the  Code 
of  Practice.  We  think  tliat  all  these  acts 
survive  the  old  constitution,  except  siicli  as 
are  inconsistent  with  it,  and,  further,  that, 
where  they  are  Inconsisteut  with  the  consti- 
tution, they  still  survive,  provided  the  pro- 
visions of  the  constitution  making  them  in- 
consistent require  legislation  to  enforce  tbena. 
The  only  question  is,  therefore,  Is  the 
special  act  tmder  consideration  Inconsistent 
with  any  provi8i<»i  of  the  constitution  which, 
is  in  force  of  Itself,  or  is  operative  without 
legislation  to  enforce  it?  The  only  provision, 
on  the  subject  relied  on  to  show  this  incon- 
sistency 1b  that  of  section  59,  providing  tliat 
the  general  assembly  shall  not  pass  local  or 
special  acts  "to  regulate  the  Jurisdiction,  or 
the  practice,  or  the  circuits  of  courts  of  Jus- 
tice, w  the  rights,  powers,  duties  or  compen- 
sations of  the  officers  thereof;  but  the  prac- 
tice in  circuit  courts  In  continuous  session, 
may,  by  a  general  law,  be  made  different 
from  the  practice  of  circuit  courts  held  in 
terms."  "Diis  is  a  direction  to  future  legis- 
latures, and  a  limitation  on  future  special 
legislation.  It  contemplates  that  the  prac- 
tice In  circuit  courts  having  stated  sessions, 
as  well  as  those  having  continuous  sessions, 
shall  be  made  uniform  by  general  law, 
though  the  latter  may  differ  from  the  former, 
after  which  it  shall  not  be  within  the  legis- 
lative  competency  to  pass  special  or  local 
acts  regulating  the  practice.  Jurisdiction,  etc., 
of  tlie  circuit  courts.  The  legislature  has 
provided  the  course  of  procedure  in  circuit 
courts  having  continuous  sessions,  (chapter 
124,  Acts  1891-93,  p.  419,)  but  no  general 
law  has  as  yet  been  provided  for  the  other 
circuit  courts.  Until  this  shall  be  done,  we 
tbinlc,  the  special  acts  regtilating  the  jw.io- 
tlce  in  these  oonrts,  as  well  as  the  genenir 
laws  on  the  subject,  stand  unrepealed,  and 
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are.  In  fact,  expressly  continued  In  force  by 
the  first  clause  of  the  schedule.  The  Judg- 
ment below  was  prematurely  rendered.  It 
Is  reyersed,  with  directions  to  set  it  aside, 
and  for  proceedings  consistent  herewith. 


BTJROHHTT  t.  DAILEY. 
-(Ck)urt  of  Appeals  of  Kentaclcy.    Not.  2,  1803.) 

VbKDOB  A.in>  FCBCHASEK— ACTIOK  VOB  FslCS — 

Fleadixo. 
Where  the  rendor,  in  an  .action  for  the 
purchase  price  of  land,  tenders  a  deed,  and  aU 
leges  ability  and  readiness  to  make  title,  Uie 
answer  of  the  purchaser,  which  merely  denies 
that  the  rendor  is  able  to  make  a  good  and  suf- 
ficient deed,  is  defectiTe,  in  that  it  neither 
.points  ont  a  defect  in  the  title,  nor  makes  an 
averment  requiring  an  exhibition  of  title. 

Appeal  from  circuit  court.  Carter  county. 

"Not  to  be  officially  reported." 

Action  by  Asa  Dailey  against  Mrs.  BorCh- 
-ett  to  subject  land  in  defendant's  possession 
to  tbe  payment  of  purchase  money,  'judg- 
ment for  plaintiff.  Defendant  appeals.  Al- 
flrmed. 

J.  R.  Botts  and  J.  H.  Burchett,  for  appel- 
Jant    J.  D.  Jones,  for  appellee. 

PRYOR,  J.  This  action  below  was  to  sub- 
ject the  land  in  the  possession  of  the  appel- 
lant to°  the  payment  of  the  purchase  money, 
tendering  a  deed,  and  alleging  ability  and 
readiness  on  the  part  of  the  vendor  to  make 
'title.  The  answer  of  the  appellant  denies 
the  appellee  Is  able  to  make  a  good  and  suffl- 
■clent  deed.  No  defect  in  the  tlUe  Is  pointed 
out  by  the  defendant,  or  any  averment  made 
■requiring  an  exhibition  of  title  on  the  part 
of  his  vendor.  The  answer  was  defective, 
and  constituted  no  defense.  Judgment  af- 
firmed.    See  Logan  v.  Bull,  78  Ky.  607. 


BLAIR  et  al.  t.  MATTHEWS  et  aL 
(Court  of  Appeals  of  Kentucky.     Nov.  2,  1883.) 
Praddulent  Convbyances— Convbtanob  to  Wife 

— RiOHTS  OF  CkBDITORS. 

Where  a  husband  receives  money  from 
his  wife  nnder  an  agreement  to  iuvest  It  in 
land  for  her  benefit,  wiilch  he  does  not  do,  and 
■he  afterwards  conveys  land  to  a  third  person 
in  consideration  that  the  grantee  pay  certain 
indebtedness  of  the  grantor,  and  under  an 
agreement  that  the  grantee,  when  reimbursed 
for  the  money  paid  out  on  such  indebtedness, 
will  convey  such  land  to  the  wife,  the  land  can- 
not, as  against  the  wife,  be  subjected  to  the 
payment  of  a  Judgment  against  the  husband, 
though  he  repaid  tbe  grantee  the  money  paid 
out  by  the  latter  for  his  benefit 

Appeal  from  the  chancery  court,  Harrison 
coimty. 

"Not  to  be  officially  reported." 

Action  by  J.  F.  Blair  and  others  against 
Thomas  Matthews  and  others  to  subject  cer- 
tain land  to  the  payment  of  a  Judgment  in 
fa,yor  of  plaintiffs  against  defendant  Thomas 
Matthews.  From  a  Judgment  for  defendants, 
.plaintiffs  appeaL   AfiSrmed. 


Swinford  &  Brans  and  Ward  &  Dtdcaon. 
for  appellants.    W.  S.  Cason,  for  app^ees. 

PRYOR,  J.  The  testimony  found  In  the 
record  conduces  to  show  that  Thomas  Hat- 
thews,  being  much  Involred,  made  an  ar- 
rangement wltii  his  brother,  Lewis  Mat- 
thews, by  which  the  latter  was  to  pay  his 
indebtedness  that  seems  to  have  been  sp**-;- 
fied  In  the  agreement  between  them,  and  in 
consideration  of  such  payment  Thomas  con- 
Teyed  to  his  brother  an  Interest  In  some 
land  he  had  inherited  from  his  father,  with 
the  agreement  that  when  Thomas  repaid  to 
his  brother  these  sums  of  money  he  had  paid 
or  was  to  pay  out  for  him,  the  land  was  to  be 
conveyed  to  Sallle  Matthews,  the  wife  of 
Thomas.  The  consideration  for  the  convey- 
ance to  the  wife  was  the  promise  made  iiv 
her  husband  to  Invest  in  land  for  the  wifp 
what  money  he  had  received  of  hers  by  rea- 
son of  the  marriage,  amounting  in  an  tn 
about  $1,500.  This  promise  had  never  been 
complied  with,  and  hence  the  agreement  was 
entered  into  by  which  Lewis,  the  brother, 
was  to  convey  this  land  to  the  wife.  A  liti- 
gation originated  between  the  two  btotheri 
as  to  the  payment  of  this  money  back  tn 
Lewis  that  had  been  paid  out  by  him,  and  re- 
sulted in  a  Judgment  to  the  effect  tbat  Thom- 
as had  refunded  to  Lewis  all  the  money  the 
latter  had  paid  out  but  $85,  and  -when  this 
was  paid  the  Judgment  recited  that  Tboma.^ 
was  entitled  to  a  deed.  At  a  sabsequent 
term  of  the  court  the  Judgm«it  was  amend- 
ed so  as  to  have  ttie  deed  executed  to  the 
wife  under  the  agreement  with  the  two 
brothers.  The  appellant  obtained  a  Juds- 
ment  against  Thomas  Matthews  after  this 
agreement  had  been  made,  with  interesi 
from  April,  1874,  and  is  seeking  to  bave  the 
land  subjected  to  the  payment  of  this  debt 
for  the  reason,  as  Is  contended,  the  labor  and 
money  of  the  husband  paid  off  the  debts  to 
Lewis  Matthews.  It  seems  to  us  the  agree- 
ment between  the  husband  and  wife  wa$ 
not  tainted  by  fraud,  but,  on  the  contrarr. 
they  were  endeavoring  to  pay  creditors  in 
order  that  the  transaction  would  be  above 
suspicion.  Tbe  suit  against  Lewis  Matthews 
had  been  decided,  and,  although  tbe  Judg- 
ment recited  that  the  husband  was  entltletl 
to  a  deed,  it  is  manifest  tbat  the  final  order 
was  properly  entered  for  the  protection  of 
the  wife,  based  upon  the  agreemoit  filed  in 
that  suit  The  claim  of  the  w^ife  was  ful- 
ly recognized,  and  the  deed  should  have 
been  made  to  her.  It  never  was  made  to 
the  husband,  and  the  amended  Judgment  re- 
quiring it  made  to  her  was  proper.  It 
could  not,  of  course,  affect  the  appellant, 
who  was  not  a  party  to  the  proceeding,  or 
aid  the  wife,  if  fraud  was  shown.  It  seems 
to  us  the  equity  of  the  wife  is  as  high  a$ 
that  of  the  creditor,  and  based  on  an  indebt- 
edness to  her  by  the  husband  that  justified 
the  agreement  on  the  part  of  liewls  to  am- 
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vey  this  lan4  to  her.  He  evidently  assumed 
aud  paid  ttiese  debts  for  her  benefit,  and  to 
protect  her  In  her  rights;  and,  If  the  debt 
had  been  previously  contracted,  the  assump- 
tion by  Lewis  to  pay  these  debts  that  the 
wife  mlj^t  be  reimbursed  or  the  contract  be- 
tween her  and  her  husband  fully  executed 
was  a  sufficient  consideration  although  Thom- 
as Matthews  after  this  repaid  his  brother. 
The  question  Is,  did  the  husband  receive  this 
money  from  the  wife  under  the  agreement  to 
invest  It  for  her  benefit?  and,  this  being  es- 
tablished, the  Judgmoit  below  was  proper. 
Judgment  affirmed. 


OAPBRTON  et  aL  v.  HUMPICK. 
(Court  of  Appeals  of  Kentucky.    Nov.  2,  1893.) 

DEDIOi.TIOK— ACQUrESOBKOB. 

Thoogih  the  partition  deeds  of  land  which 
"was  platted  in  anticipation  of  the  extension  of 
a  city  to  such  land,  expressly  provided  that  a 
street  named  in  the  deeds  should  not  be  con- 
sidered as  dedicated  to  the  city  or  to  the  pub- 
lic, a  dedication  of  such  street  could  be  implied 
from  the  use  of  the  street  by  the  partitlonert 
and  their  vendees,  the  extension  of  the  street 
after  the  dty  had  extended  bevond  the  land, 
the  constmcUon  by  the  city  of  an  expensive 
bridge  where  the  street  crossed  a  stream,  the 
improvement  of  the  street  b^  the  city  more 
than  20  years  after  the  partition,  and  the  fail- 
ure of  the  partitionera  or  their  vendees  to  in- 
stitnte  legal  proceedings  to  restrain  the  con- 
struction of  the  bridge  and  improvements  as 
trespasses,  and  their  availing  themselves  of  the 
benefits  of  the  improvementa. 

Appeal  from  Louisville  chancery  court 

"To  be  officially  reported." 

Action  by  Valentine  Humplck  against  Jolui 
Oaperton  and  otbNS  to  enf<Mrce  a  lien  for 
street  ImproTements.  Judgment  for  plaintiff. 
Defendants  appeaL    Affirmed. 

Humphrey  &  Davie,  toe  appellants.  Lane 
•&  Burnett,  for  appellee. 

LEWIS,  J.  Appellee,  Humplcli,  a  con- 
trnctor,  brought  this  action  to  enforce  a  lien 
ou  certain  land  to  pay  for  improvement  of 
wbnt  is  called  Breckinridge  street,  between 
TTnderhill  and  Vine  streets,  done  by  him  un- 
der an  ordinance  of  the  general  council  of 
Ix>nisville.  The  land  assessed  to  pay  for  the 
improvement,  and  upon  which  the  lien  is 
claimed,  is  composed  of  quarter  squares 
between  BreckiuridRe.  Caldwell,  and  Dupuy 
streets  situated  north,  and  between  it  and 
Liampton  and  Vine  streets  south;  and  the 
only  issue  that  seems  to  be  Involved  or  that 
tonnsel  argue  is  whether  that  part  of  Bredc- 
tnrldge  so  Improved  is  a  public  street  It  ap- 
pears that  James  Guthrie  owned  and  devised 
a  body  of  land,  within  Iraundary  of  which  is 
the  improvement,  and  also  quarter  squares, 
to  his  daughters  Ann  A  Oaldwell,  Sarah  J. 
Smith,  and  Mary  B.  Oaperton.  It  further  ai>- 
pears  that  December  30,  1869,  the  three  dev- 
isees, their  husbands  uniting,  divided  the 
land,  and  executed  deeds  of  partition.    The 


various  parcels  allotted  and  conveyed  to  eacli 
partltioner  were  described  and  bounded  In 
the  deeds  by  streets  and  alleys,  all  those 
streets  mentioned,  including  Breckinridge^ 
biUng  designated  by  name,  as  were  other  par- 
allel streets  north  and  south  of  Breckinridge, 
as  well  as  streets  that  Intersected  it  There 
was  also  made  and  recorded  with  the  deeds 
a  map  of  the  entire  tract  devised,  called  and 
recognized  In  each  deed  as  "Guthrie's  South- 
eastern Enlargement  to  the  City  of  Louis- 
ville." Upon  that  map  is  shown  not  only  the 
relative  position  of  the  various  streets,  alleys, 
and  squares  within  the  boundary  of  the  orig- 
inal tract,  but  each  blodt  oe  square  appears 
to  have  been  subdlvidud  Into  lots  that  are 
numbered.  We  therefore  think  the  intention 
to  dedicate  Breckinridge,  as  well  as  all  the 
other  streets  referred  to,  for  uae  of  the  pub- 
lic, would  be  manifest  but  for  the  following 
Clause,  contained  in  each  deed:  "But  it  is 
distinctly  understood  and  agreed  between  the 
parties  to  these  deeds  that  the  calls  and  de- 
scrlptlMis  of  streets  and  alleys  herein  con- 
tained, so  far  as  such  streets  and  alleys  have 
not  been  heretofore  opened  and  established, 
shall  not  be  construed  as  between  the  parties 
hereto  of  the  one  part  and  the  city  or  the 
public  of  the  other  part  to  be  a  dedication 
of  such  streets  and  alleys  not  heretofore 
opened  or  established.  But  said  property  is 
now  laid  oft  by  squares  and  blocks  tx>unded 
by  said  so-called  streets  and  alleys  as  shown 
in  the  plat  herewith  recorded,  and  as  herein 
called  for,  for  the  convenience  of  fair  and 
equal  dlvislcms,  and  in  anticipation  of  the  ex- 
tension of  the  city  to  the  lands  herein  de- 
scribed; and  as  between  the  parties  they 
shall  be  severally  entitled  to  use  the  said 
spaces  called  streets  and  alleys  as  outlets 
and  easements  In  the  proper  use  and  enjoy- 
ment of  their  sevval  parcels."  Although  the 
streets  within  boundary  of  the  original  tract 
that  had  previous  to  the  partition  been 
opened  and  established  were  not  designated 
in  the  deeds,  we  will  assume  that  Breckin- 
ridge street  was  not  one  of  them.  But  the 
division  was  made,  and  partition  deeds  exe- 
cuted, in  evident  anticipation  that  all  the 
streets  and  alleys  would  in  time  become  sub- 
ject to  use  of  the  public;  and,  besides,  it  was 
manifestly  understood  by  the  partitionera 
that  a  aaXe  and  conveyance  by  any  one  of 
them  of  a  lot  or  parcel  of  the  land  would  give 
to  the  vendee,  and,  as  a  necessary  conse- 
quence, to  the  public,  use  of  the  street  at 
alley  upon  which  such  lot  <»■  parcel  might 
abut  The  Improvement  of  Breckinridge 
street  for  which  plaintiff  in  this  case  seeks 
payment  was  made  more  then  20  years  after 
execution  of  the  deeds  of  partition,  and  in  the 
mean  time  the  city  had  extended  to  and 
even  beyond  the  original  tract;  each  one  of 
the  partitioners  had  sold  and  transferred  title 
and  possession  of  many  lots  within  boundary 
thereof;  clst^ns  and  wells  bad  I>een  made 
at  expense  of  the  city  In  streets  even  far- 
ther out  than   where  the  Improvement  in 
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qaestlon  ires  made;  and  a  bridge  over  Soatb 
BeaJTram,  where  Breckinridge  street  croBses 
It,  had  been  erected  at  a  cost  of  (40,000  to 
the  city,  whereby  a  conTenlent  outlet  from 
lote  not  befwe  extsting  was  afforded,  bene- 
fit of  which  appellants  haye  for  several  years 
enjoyed.  It  is,  however,  argued  by  counsel 
that.  Inasmuch  as  dnring  the  process  of  the 
Improvement  appellee  was  notified  by  api)el- 
lonta  they  would  not  pay  or  contribute  to  pay 
therefor,  he  Is  not  now  entitled  to  any  com- 
pensation. But  no  objection  wsa  made  to 
oonstmctlon  of  the  bridge  and  approaches  to 
It,  nor  does  it  appear  that  app^anlB  have 
declinod  to  use  either  It  or  the  Imppovoment 
it  Brecklnrldg«  street,  full  benefit  and  en- 
joyment of  both  which  they  and  their  ven- 
dees have  imd  will  continue  to  have.  If 
Bre<&inrtdge  was  not  at  the  time  a  public 
.street,  then  the  contractor  who  built  the 
brldi^,  as  well  as  appellee,  who  made  the  Im- 
prorement,  were  simply  trespassers,  and  ap- 
pellants mlgtit  have  by  legal  proceeding 
stopped  construction  of  both;  and  It  seems 
to  va  good  faith  required  them  to  do  so  If 
they  did  not  intend  to  abide  by  and  avail 
thcmselTes  vt  benefit  thereof,  and  thus  Im- 
pliedly, If  not  directly,  dedicate  the  street 
In  our  opinion,  the  fliets  and  circumstances 
of  fliis  case  are  mcb  as  to  imply  a  dedica- 
tion of  Breckinridge  ijetween  Dnderhill  and 
Vine  streets,  and  to  impose  upon  appellants 
the  duty  of  paying  the  improrement.  Judg- 
m«it  affirmed. 


CITY  OF  OTTLE  ROCK  et  al  v.  WRIGHT 
«t  aL 


(Supreme  Court  of  Arkaoaaa.    Not.  4,  188^) 

HOMSSTSAD  —  IkCCMBRAITOB    —    DXDIOATION     OT 
STBSET— ACCM>TANCB— ADySIiaE  POBSBBBION. 

1.  Const.  186S,  art  12,  8  2,  provides  that 
the  homestead  of  any  resident,  wuo  is  a  mar- 
ried man  or  head  of  a  family,  shall  not  be  in- 
enmbered  while  owned  by  him.  BM,  that  a 
person  who  laid  off  his  homestead  into  blocks, 
lots,  and  streets,  for  the  puri>ose  of  sale,  but 
reserved  as  his  liomcstead  the  block  on  which 
bis  residence  stood,  did  not  incumber  bis  home- 
stead, in  violation  of  the  conatitntion,  by  dedi- 
cating the  streets,  as  laid  out,  to  the  eil7. 
Klenk  v.  Knoble,  37  Ark.  298,  followed. 

2.  Land  was  laid  off  into  blocks  and  lots, 
with  streets,  which  were  dedicated  to  the  pub- 
lic, and  the  land  was  annexed  to  a  city  by 
Act  April  28,  1873,  which  provided  that  land 
laid  OS  into  lots  and  blocks  shall  "be  subject 
to  all  the  power,  authority  and  jurisdiction  of 
the  city."  Beld,  soch  act  accepted  the  dedica- 
tion of  streets  for  the  city,  aa  the  atatutory 
"power,  authority  and  Jurisdiction  of  the  city" 
extended  to  the  control  and  supervision  of 
streets. 

3.  A  person  who  dedicated  land  to  a  city 
for  use  as  streets  had  the  ri^ht  to  use  such 
land  for  any  purpose  consistent  with  the  right 
of  the  city,  until  its  authorities  determined  to 
open  the  streets,  and  the  fact  that  the  land 
remained  inclosed  and  obstructed  after  the  dedi- 
cation, and  was  used  by  such  person  for  pas- 
turage or  the  growth  of  crops,  did  not  show  ad- 
verse possession,  as  against  the  city. 

Appeal  from  Pulaski  chancery  court;  Da- 
1  W.  Carroll,  Chancellor. 


Action  by  Lucy  M.  Wri^t,  Sallie  L.  Wrigtt, 
Weldon  E.  Wright,  and  Ida  M.  Wri^t 
against  the  city  of  Lttlie  Rode  and  F.  J.  H. 
Riekon  to  restrain  the  opening  of  strw-ts. 
Permanent  injunction  granted.  Defendant! 
appealed.     Reversed. 

Morris  M.  Cohn,  City  Atty.,  for  aiq;>cllants. 
Tho6.  B.  Martin  and  George  Im  w-oahmii  for 
afs^eea. 

BATTI/B,  J.  The  dty  of  Llttie  Reck. 
through  Its  ooondl,  by  a  rest^tlan,  on  die 
26th  day  of  March,  1889,  directed  its  eagineer 
to  open  Gaines  street  and  Marianmi  avenue, 
da  the  south  and  west  sides  of  blodi  3,  is 
Wright's  addition  to  said  dty.  I.ucy  M. 
Wright  SalUe  U  Wright  Weldon  E.  Wrislit. 
and  Ida  M.  Wright  brought  this  acttoo  in  the 
Pulaski  chancery  court  against  the  dty  and 
F.  J.  H.  Ridcon,  its  engineer,  to  restrain 
them  from  carrying  tbe  resolution  into  ef- 
fect The  court  made  a  temporary  order  ^^ 
straining  the  defendants  from  enforcing  the 
resolution,  and,  on  final  hearing,  made  the 
injunction  perpetual,  and  the  defendants  ap- 
X»ealed. 

The  facts  in  the  case  are  substantially  as 
foUovra:  "In  1870,  Weldon  E.  Wright  »wb- 
ed  a  tract  of  land  adjoining  the  dty  of  lit- 
tle Rock  on  the  south,  containing  about  one 
hundred  acres.  The  same  was  at  tliat  time, 
and  for  many  years  previous  had  been,  the 
homestead  of  Wright  and  his  wife,  Liucy  M. 
Wright  and  his  children,  the  appellees."  On 
the  5th  of  February,  18T0,  Weldon  E.  laid 
the  same  off  into  blocks,  lots,  streets,  and 
alleiys,  made  a  plat  tliereof,  and  called  it 
"Weldon  E.  Wright's  Addition  to  the  Dty 
of  Ldttle  Bock,"  and  executed  and  attadi«d 
to  the  plat  a  "bill  of  assurances,"  his  wife 
Joining  in  the  execution  thereof.  In  the  bill 
of  assurances,  the  streets,  as  shown  in  the 
plat  were  dedicated  to  the  public  nse,  in- 
duding  Gaines  street  on  the  west  and  Uari- 
anna  avenue,  on  the  south,  of  block  3,  in 
the  addition. 

Under  the  provisions  of  section  1  of  an  act 
of  the  legislature  of  April  28,  1873,  tbe  ad- 
dition became  a  part  of  the  city  of  Little 
Rock.  At  tbe  time  the  bill  of  aasoranccs 
was  executed,  the  dwelling  house  of  Wright 
was  situated  on  tdock  3  of  the  addition, 
where  he  then  resided  with  his  &mily.  auJ 
where  he  continuously  resided  with  thorn  up 
to  the  time  of  his  death,  in  the  sprini;  ot 
1884,  and  where  his  family,  appellees,  have 
ever  since,  continuously,  and  do  at  the  pps- 
ent  day  reside.  Gaines  street  on  the  west, 
and  Marianna  avenue,  on  the  south,  of  blodc 
3,  were,  at  the  time  of  the  filing  of  the  biO 
of  assurances,  indosed  under  a  commoa 
fence,  and  formed  a  part  of  the  homestead. 
Two  of  the  houses,  constituting  a  part  of 
the  homestead,  were  then,  and  are  now.  od 
the  line  of  so  much  of  the  streets  as  were 
Indosed.  Tbe  parts  of  the  streets  so  in- 
dosed,  and  tbe  two  houses,  were  used  and 
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occupied  hf  Wddoa  K.  from  the  time  the 
bill  of  assurances  ■was  executed  ontll  he 
died,  and  by  appellees  from  lUs  death  to  the 
iiiBtltution  of  this  action,  a»  a  part  at  the 
homestead. 

Upon  this  state  of  facts,  appeUees  con- 
tend that  the  city  has  no  right  to  naa  the 
ground  in  controversy  as  streets,  for  the  fol- 
lowing reasons: 

(1)  Because  it  was  a  part  of  the  homestead 
«t  Weldon  £.  Wright  at  the  time  he  at- 
tempted to  dedicate  it  to  public  use,  and 
could  not,  under  the  constitution  of  ISGS, 
which  -was  then  in  force,  t>e  incuml)ered  by 
streets. 

(2)  Because  the  oiler  to  dedicate  liad  nsT- 
«r  been  accepted  on  the  part  of  the  puUia 

(3)  And  because  they  had  lield  adverse  pos- 
aession  of  It,  under  claim  of  title,  for  the 
statutory  period. 

If  this  contention  be  true,  they  were  enti- 
tled to  the  relief  sought.  The  rule  is,  an  in- 
junction will  not  be  granted  to  restrain  a 
mere  tre^asst  because,  ordinarily,  the  party 
injured  has  a  full  and  adequate  remedy  at 
law.  But  this  rule  is  not  oliseryed  in  cases 
of  municipal  corporations,  when  they  are 
about  to  make  an  effort  to  talie  possession 
of  private  property  "upon  the  pretense  that 
it  has  been  dedicated  as  a  public  street  or 
highway  by  the  owner,  when  in  fact  there 
has  been  no  dedication,  or,  if  It  ever  oc- 
curred, the  easement  has  been  lost  tlirough 
nonuser,  and  abandoned  by  the  dty,  and  by 
a  continuous  and  adverse  possession  on  the 
part  of  the  owner  of  the  fee  for"  the  statu- 
tory period  of  limitation.  In  such  cases  an 
injunction  should  be  granted  to  the  owner, 
to  prevent  the  officers  of  the  corporations 
from  making  the  attempt,  upon  the  groimd 
that  the  attempt.  If  successful,  would  be  an 
appropriation  of  the  freehold,  and  a  destruc- 
tion of  the  value  of  the  land.  In  the  char- 
acter in  which  it  was  enjoyed;  also,  upon 
the  ground  that  private  persons  are  imable 
to  contend  with  the  corporations  upon  equal 
terms,  and  for  the  purpose  of  quieting  the 
title  and  possession.  McKtbbln  v.  Ft  Smith, 
35  Ark.  352,  359;  Manchester  Cotton  Mills  v. 
Town  of  Manchester,  25  Grat.  825;  1  Hlgli, 
InJ.  (3d  Ed.)  i  349;  2  High,  InJ.  H  1272,  1273, 
and  cases  cited. 

It  is  true  that  cities  of  the  first  class  are 
authorized  by  an  act  entitled  "An  act  for 
the  better  government  of  cities  of  the  first 
class,  and  to  confer  enlarged  and  additional 
powers  on  such  cities,  and  to  provide  in  what 
manner  changes  may  be  made  in  the  number 
of  aldermen  and  wards  of  such  cities,"  ap- 
proved March  21, 1885,  to  prevent  or  remove 
encroachments  or  obstructions  upon  any  of 
the  streets.  But  it  did  not  confer  upon  them 
the  authority  to  tear  down  and  remove  the 
inciosures  and  houses,  and  take  possession  of 
tlie  lands,  of  the  citisens,  for  public  use.  The 
legiriatar»  conld  not  confer  such  authority, 
except  in  accordance  with  that  provision  of 


the  coDStittttion  which  dedares  that  "private 
property  shall  not  be  taken,  appropriutcd  or 
damaged  for  public  use,  without  Just  compen- 
sation therefor."  In  exercising  the  power  to 
prevent  or  remove  encroachments  or  ol)struc- 
tions  upon  the  streets,  they  should  avoid  tres- 
passing on  the  grotmds  of  the  citizens^ 

But  is  appellees'  contention  true?  Could 
Wright  dedicate  any  part  of  his  homeste.id  to 
the  publio  for  a  street,  under  the  constitution 
of  16GS?  It  is  Insisted  that  he  could  not,  be- 
cause that  constitution  declared  ttiat  "the 
homestead  of  any  resident  of  this  state,  who 
is  a  married  man  or  head  of  a  family,  shall 
not  be  encumbered  in  any  manner  while 
owned  by  him,"  except  in  certain  coses  not 
here  in  question.  The  reason  given  for  this 
contention  is  that  a  sti-eet  is  an  incumbrance, 
within  the  meaning  of  the  oonatltution.  If 
this  be  true.  It  does  not  foUow  that  the  dedi- 
cation for  a  street  was  ta  violation  of  the 
constitution  thai  in  force,  for  it  was  held  In 
Klenk  v.  Knoble,  37  Ark.  298,  that  the  own<H- 
of  a  homestead  might,  under  the  constitution 
of  1868,  mortgage  such  a  part  of  it  as  was 
not  necessary  to  the  enjoyment  of  it  as  a 
homestead.  The  court,  in  that  case,  in  speak- 
ing of  the  constitution  of  18SS,  s.ild:  "The 
constitution  does  not  limit  tlie  mhilmum  ex- 
tent of  the  lot  The  resident  may  malie  his 
homestead  as  small  as  lie  pleases,  provided 
it  l>e  not  so  contracted  as  to  show  an  Intent 
to  evade  the  law,  by  making  it  too  small  for 
aotual  use  as.  a  homestead.  *  *  *  He  was 
not  required,  by  any  policy,  to  retain  for- 
ever, as  part  of  his  homestead,  more  of  It 
than  he  might  deem  reasonably  sufficient, 
and  might  determine  to  hold  and  use  the 
balance  as  other  property.  He  might  mani- 
fest Ills  intention  In  any  sufficient  way,  with- 
out being  driven  to  visible  separation  by 
walls.  Any  facts  or  circumstances  showing 
a  permanent  dt>sign  may  be  considered.  As 
It  was  a  tbln£  in  itself,  which  he  might  prop- 
erly do,  it  would  show  no  intent  to  evade  the 
law  to  declare  It,  in  a  mortgage  of  the  prop- 
erty, so  divested  of  its  homestead  character, 
—with  Oils  qualification:  that  the  amount  re- 
tained must  appear  reasonable  and  bona 
fide,  and  not  colorable." 

Weldon  E.  Wright  was  not  prohibited  by 
any  law  from  conveying  his  homestead,  or 
any  part  of  It.  He  had  the  right  to  do  so. 
For  the  purpose  of  selling  it  for  the  high- 
est prices  he  could  realize,  he  laid  it  off  iuto 
blocks,  lots,  and  streets.  This  purpose  was 
clearly  legitimate.  Having  the  power  to  re- 
duce It  beiow  the  constitutional  maximum, 
he  could  not  have  violated  the  constitution 
by  an  effort  to  do  so  by  legitimate  me.-tns. 
H.id  he  l>een  successful  in  his  undertaking, 
his  property  would  have  advanced  In  value 
as  he  sold  the  lots  into  which  It  was  divided, 
and  would,  probably.  h.ive  been  far  more  u.se- 
ful  and  profitable  than  it  would  otherwise 
have  been.  In  this  view  of  the  facts,  "the 
amount  retained"  as  a  homestead   t^  the 
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reservation  of  a  block  for  that  purpose  •wfui 
not  only  bona  fide,  but  reasonable,  and  comes 
within  the  qualification  of  the  right  to  in- 
cumber, as  stated  in  Kleuk  v.  Knoble. 

Was  the  ofter  to  dedicate  land  for  streets 
accepted?  The  act  of  the  legislature  of  April 
28,  1873,  entitled  "An  act  to  provide  for  add- 
ing territory  to  cities  of  the  first  class,"  pro- 
vided that:  "All  tracts  of  land  or  territory 
which  adjoins  or  ia  adjacent  or  contiguous 
to  a  city  of  the  first  class,  and  which  is  or 
shall  be  laid  ott  or  subdivided  Into  lots,  or 
blocks,  or  additions,  shall  be  and  the  same  is 
hereby  declared  to  be  a  part  of  such  city, 
and  shall  be  subject  to  all  the  power,  author- 
ity, jurisdiction,  franchises,  liabilities  and  or- 
dinances governing  such  city;  and  such  ter- 
ritory shall  become  incorporated  with  and  a 
part  of  such  city."  This  was  an  acceptance 
of  the  offer  to  dedicate.  The  declaring  the 
tract  of  land  which  was  laid  off  into  blocks 
and  lots  a  part  of  the  city  made  It  a  part  of 
the  city,  as  laid  off.  Moore  v.  City  of  Little 
Rock,  42  Ark.  68;  City  of  Demopolis  v. 
Webb,  (Ala.)  6  South.  Rep.  408;  City  of  Des 
Moines  v.  Hall,  24  Iowa,  234,  242,  243;  Re- 
qua  V.  City  of  Rochester,  45  N.  Y.  129,  131; 
Mayor  of  Jersey  City  v.  Morris  Canal  & 
Banking  Co.,  12  N.  J.  Bq.  547,  560;  Town  of 
Derby  v.  Ailing,  40  Conn.  410,  434,  435;  Ho- 
boken  Land  &  Imp.  Co.  v.  Mayor,  etc.,  36 
N.  J.  Law,  546;  Elliott's  Roads  &  S.  pp.  116, 
117. 

The  act  of  April  28,  1873,  provided  that  the 
land  laid  off  Into  blocks  and  lots  shall  "be 
subject  to  all  the  power,  authority,  and  Ju- 
risdiction" of  the  city.  Section  3209,  Gnntfs 
Dig.,  then  In  force.  In  defining  this  "power, 
authority  and  Jurisdiction,"  in  iiart,  provided 
that  "the  dty  council  shall  have  care,  super- 
vision and  control  of  all  the  public  high- 
ways, bridges,  streets,  alleys,  public  squares 
and  commons  within  the  dty,  and  shall  cause 
the  same  to  be  kept  open  and  in  repair,  and 
free  from  nuisances."  So  the  act,  by  ex- 
press words,  subjected  the  land  laid  off  into 
streets  to  the  power,  authority,  and  jurisdic- 
tion conferred  on  cities  by  this  section,  and 
thereby  accepted  the  offer  of  Wright  to  dedi- 
cate, and  made  the  land  dedicated  public 
streets. 

It  is  tme  that  section  738,  Mansf.  Dig., 
which  Is  a  re-enactment  of  section  3210, 
Gantt's  Dig.,  provides  that  "no  street  or  al- 
ley, which  shall  hereafter  be  dedicated  to 
public  use  by  the  proprietor  of  ground  in 
any  city,  shall  be  deemed  a  public  street  or 
alley,  or  to  be  under  the  care  or  control  of 
the  city  council,  unless  the  dedication  shall 
be  accepted  and  confirmed  by  an  ordinance 
specially  passed  for  that  purpose."  But  this 
statute  was  passed  on  the  9tb  of  March.  1875. 
Is  prospective  In  Its  operation,  and  did  not 
divest  the  public  ways  in  Wright's  addition 
of  their  character  as  streets. 

Has  the  right  of  the  city  to  the  streets  In 
question  been  lost  by  nonuser  or  adverse 


holding?  What  Is  adverse  possession?  X<> 
possession  consistent  with  the  right  of  tli»- 
true  owner  can  be  adverse  to  him.  In  thU 
case  the  land  was  dedicated  to  public  nse  for 
streets,  but  it  remained  Indoscd  and  ob- 
structed after  the  dedication.  The  dty  had 
the  right  to  postpone  the  removal  of  the  ob- 
structions and  the  opening  of  the  streets  until 
such  time  as  its  resources  permitted,  and  the 
public  necessities  demanded.  As  the  dty  only 
acquired  the  right  to  nse  the  land  as  streets^ 
and  Weldon  E.  reserved  all  other  rights,  he 
had  the  authority  to  use  the  land  for  pastor- 
age,  or  the  growth  of  crops,  or  for  any  other 
purpose  consistent  with  the  right  of  the 
city,  until  the  authorities  of  the  dty,  in  the 
lawful  exercise  of  its  power,  determined  to 
open  the  streets.  Henshaw  v.  Hunting,  1 
Gray,  203;  Bartlett  v.  Bangor,  67  Me.  460; 
Town  of  I4»ke  View  v.  Le  Bahn,  120  IlL  92. 
9  N.  E.  Rep.  269;  RelUy  v.  City  of  Racine.  51 
Wis.  526,  8  N.  W.  Rep.  417;  Town  of  Derby 
V.  Ailing,  40  Coim.  410;  M^er  v.  Railway  Co.. 
16  Or.  500,  19  Pac.  Rep.  610;  Oswald  v.  Gre- 
net,  22  Tex.  94;  Shea  v.  City  of  Ottiunwa, 
67  Iowa,  39,   24  N.  W.  Rep.  582. 

The  dty  has  not  lost  Its  right  by  adverse 
posses.sion.  It  is  true  that  R.  J.  Lea,  a  wit- 
ness, testified  that  Weld<m  B.  Wright,  in  his 
lifetime,  and  appellees  since  his  death,  have 
occupied  the  land  dedicated  for  the  streets 
In  question  openly,  notoriously,  contbitionsly, 
and  adversely,  under  claim  of  title  to  the 
same,  for  more  than  seven  years.  But  be 
testified  as  to  the  acts  of  ownerslilp,  oontroL 
and  possession  done  by  the  claimants,  wliich 
were  such  as  they  had  the  authority  to  do, 
and  were  consistent  with  the  right  of  the 
city.  These  acts  were  not  sufficient  to  show 
adverse  possession.  The  statement  of  Lea 
as  to  the  possession  being  adverse  was  dear- 
ly an  expression  of  an  opinion,  and  is  not 
competent  evidence. 

It  was  within  the  province  of  the  dty  coun- 
cil of  Little  Rock  to  determine  when  the 
streets  In  question  should  be  opened.  Mansf. 
Dig.  S  737.  It  has  done  so.  In  the  absence 
of  evidence  proving  the  contrary,  the  pre- 
sumption is  it  has  not  abused  its  power  In  so 
determining.  The  evidence  fails  to  show 
such  abuse. 

The  decree  of  the  chancery  court  Is  there- 
fore reversed,  and  appellees'  complaint  is  dis- 
missed. 


STATE  V.  GRIPPIE. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  21,  1803.) 

CsnnNAL  Law— Appbai/— Rbview — PREsnimTorn 

— HaBMLESS    EbROB — iNDIOTilENT— DeSCRIPTIOX 

or  Person— Idem  Bokans. 

1.  Where  the  record  on  appeal  shows  tlut 
a  motion  for  a  new  trial  and  a  motion  in  ar- 
rest of  judgment  were  filed  and  disposed  of 
the  same  day.  the  appellate  court  will  presnmr 
that  the  motion  for  a  new  trial  was  filed  first 
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and  disiio.sol  uf  first.    Bank  t.  Baylies,  41  Mo. 
274.  followed. 

2.  On  trial  of  an  Indictment  of  "Carney 
GriHie"  for  petit  larceny,  second  offense,  the 
rt'cord  of  a  previous  conviction  of  "Carney  Grif- 
fiu"  for  petit  larceny  is  inadmissible  in  evidence 
in  the  absonne  of  an  averment  iu  the  indictment 
of  the  identity  of  the  persons  and  the  difference 
in  the  names,  as  the  names  are  not  idem  sooans. 

3.  The  ezclnsion  of  evidence  that  a  justice 
of  the  peace  interlined  the  date  of  rendition 
and  affixed  his  official  signature  to  a  judgment 
for  petit  larceny  after  the  prosecution  of  an  in- 
dictment for  petit  larceny,  second  offense,  was 
commenced,  was  harmless  error  where  the  por- 
tion of  the  judgment  lawfully  entered  at  the 
proper  time  was  sufficient  to  show  a  conviction 
of  petit  larceny;  since,  under  Rev.  St.  1888,  i 
tSti99,  an  undated  and  nnsigned  justice's  judg- 
ment  is  not  void. 

Appeal  from  circuit  court,  Lewis  county; 
Ben  £.  Turno:,  Judge. 

Carney  Grtffle  was  convicted  of  petit  lar- 
ceny, second  ottcnae,  and  appeals.    Reversed. 

O.  O.  Clay,  for  appellant  R.  F.  Walker, 
Atty.  Gen.,  and  Morton  Jourdnn,  Asst.  Att^. 
Gen.,  for  the  State. 


GANTT,  P.  J.  The  defendant  was  indicted 
at  a  special  term  of  the  drcoit  court  of  Lewis 
county  held  on  21st  June,  1893,  and  convict- 
ed, and  sentenced  to  the  penitentiary  on  the 
following  Indictment:  "The  grand  jurors  for 
the  state  of  Missouri,  impaneled,  sworn,  and 
charged  to  inquire  within  and  for  the  body 
of  the  county  of  Lewis,  in  the  state  of  Mis- 
souri, upon  their  oath  present  and  charge 
that  one  Carney  GrlfGle,  on  the  2d  day  of 
January,  1893,  was  charged  and  convicted 
of  petit  larceny  before  one  Walter  C.  Belnis. 
a  Justice  of  the  peace  of  Dickeraon  town 
ship,  in  Lewis  county,  Missouri,  and  sen 
tenced  to  pay  a  fine  of  five  dollars  and 
costs.  That  said  Camle  Oriffle  complied  with 
said  sentence,  and  was  discharged,  and  that 
thereafter,  to  wit,  said  Camle  Grlffle  did 
then  and  there  feloniously  steal,  take,  and 
carry  away  one  ptdr  of  shoes  of  the  value 
of  one  dollar  and  twenty-five  cents,  of  the 
goods  and  chattels  of  one  Benjamin  Wilson, 
against  the  peac'e  and  dignity  of  the  state. 
B.  A.  Dowell,  Prosecuting  Attorney."  He 
filed  his  motions  for  new  trial  and  In  arrest 
in  due  time.  Both  were  overruled,  and  hb 
appeals  to  this  court 

The  following  statement  of  the  facts  Is 
essential  to  a  proper  understanding  of  the 
errots  assigned  by  the  defendant  In  his 
motions  for  new  trial  and  in  arrest: 

The  state  Introduced  testimony  as  follows: 

Walter  O.  Helms:  "I  am  one  of  the  Jus- 
tices of  the  peace  within  and  for  Diekersun 
township,  Lewis  county,  Missouri,  and  have 
been  four  or  five  years  past  Defendant  was 
tried  before  me  on  January  2,  1893,  the  reo> 
ord  of  which  will  be  found  on  page  222  of 
my  docket.  This  is  my  docket  in  which  the 
record  was  made.  It  will  be  found  on  page 
222."  On  cross-examination  this  witness  tes. 
tified:  "I  suppose  this  record  was  made  on 
my    docket    the    day    of    trial     Question. 


Are  you  sm^e  this  record  as  it  now  ai>i>ears. 
in  this  doclJet  was  written,  dated,  and  idgned 
by  you  on  the  day  of  trial?  Answer.  Yes, 
sir;  the  very  day  of  the  trial.  Q.  Was  noi 
the  mark  known  as  the  'caret'  written  be- 
low and  after  the  word  'now,'  in  the  first 
line  of  this  record,  and  the  words,  'on  this. 
2d  day  of  January,  1893,'  in  your  hand- 
writing, made,  written,  and  interlined  in 
this  record  since  the  14th  day  of  June,  1893? 

A.  I  don't  think  they  were.  I  think  they 
were  written  and  made  the  day  of  the  trial. 
Q.  Did  you  not  sign  your  name  and  title, 
to  wit,  "W.  O.  Helms,  J.  P.'  to  this  record 
since  the  14th  day  of  June,  A  D.  1893.  A. 
I  don't  thbik  I  did.  Q.  Is  it  not  a  fact 
squire,  that  the  interlineation  and  maik 
above  mentioned,  and  your  name  and  title, 
were  made  and  written  by  you  in  the  prcsenco 
of  the  prosecuting  attorney  on  this  record 
since  the  defendant  was  arrested,  and  waived 
his  examination  In  the  present  case;  that  is, 
the  case  be  Is  now  being  tried  for?  A  I  think' 
not"  The  writing  on  page  222  of  Squire 
Helms'  docket  was  then  Introduced,  in  wotAh 
and  figures  .is  follows:  "And  now,  on  this 
2d  day  of  January,  1893,  at  this  day  comes. 

B.  A.  Dowell,  prosecuting  attorney,  and  flies 
information  against  Carney  Griffin,  charging, 
him  with  having  stole  one  chicken  from 
Miss  Patrie  Wallace,  of  the  value  of  fifty 
cents;  whereupon  I  issued  a  warrant  against- 
said  Camle  Griiiln,  directed  to  T.  W.  Wright 
constable  of  Dickerson  township,  Lewis  cotm- 
ty,  Missouri,  commandintr  him  to  apprehend, 
and  bring  said  Griffin  before  me  to  answer 
said  charge.  And  now  at  this  day  coones 
said  T.  W.  Wright,  with  said  Carney  Griffin, 
and  the  said  Ca-ney  Griffin,  being  made  ac- 
quainted with  the  charge  against  him,  enter- 
ed a  plea  of  guilty,  and  was  by  me  fined  five- 
dollars  and  costs;  and  It  was  further  adjudg- 
ed by  me  that  he  stand  committed  until, 
said  fine  and  costs  were  paid,  or  until  othw- 
wise  discharged  according  to  law.  W.  C. 
Helms,  J.  P."  To  the  Introduction  of  which 
the  defendant  at  the  time  objected,  becaase 
incompetent  Illegal,  and  insufficient  which 
objection  the  court  overruled,  and  defendant 
excepted.  "Jackson  Jones:  I  am  the  sheriff' 
of  Lewis  county,  Missouri,  and  have  beei> 
since  general  election,  1892;  have  had  charge- 
of  all  prisoners  since  January,  1893.  Ques- 
tion. State  whether  defendant  was  commit- 
ted to  Jail  on  the  charge  at  petit  larceny  in 
the  month  of  January,  1893,  and  whether  h« 
complied  with  the  sentence?  (The  counsel 
for  defendant  objected  to  this  as  Incompe- 
tent and  not  the  best  evidence.  His  objec- 
tion was  overruled,  ond  he  duly  excepted.) 
Answer.  He  was  committed  In  the  month  of 
January,  '93,  served  out  bis  time,  and  whs- 
discharged  In  the  month  of  February,  1893. 
Q.  Have  you  talked  with  him  since  In  Jail? 
If  so,  state  the  conversation.  A  Yes,  sir; 
since  he  has  been  In  jail,  within  the  last  two 
weeks,  he  told  me  he  took  the  shoos;  that 
th^  belonged  to  Ben  Wilson;  that  he  took. 
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them  froDi  Ben  Wilson's  premises  in  Lewli 
'Coanty,  Missouri,  during  ttie  first  of  Jane, 
1893."  T.  W.  Wright  tesOfled:  "I  am  con- 
stable of  Dlckerson  township,  Lewis  count?, 
Missouri.  I  arrested  Carney  Orlffln.  Afto' 
arresting  him,  Ite  confessed  to  me  tliat  he 
-stfde  a  pair  of  shoea  in  this  month  loeloBglng 
to  Ben  WUson.  He  said  he  got  the  shoes 
«a  Ben  Wilson's  premises.  He  showed  me 
the  shoes.  He  was  wearing  them  when  I 
arrested  him.  Ben  Wilson's  premises  are  ia 
Lewis  coimty,  Mlssonrl."  Ben  Wilson:  "1 
aan  the  prosecuting  witness.  I  had  a  palt 
of  shoes  stolen  from  my  premises  early  In 
June,  1893,  in  this  ooiunty.  They  were  jost 
Uke  the  shoes  now  worn  by  the  defendant. 
They  were  worth  Mie  and  twenty-five  hun- 
dredths dolhirii.''  The  state  then  introduced 
in  evidence  the  original  Infonnation  against 
Orlffln,  npoD  which  it  is  alleged  defendant 
was  convicted  before  W.  C.  Helms,  J.  P., 
Jan.  2,  1S93.  Here  the  plalaUff  rested. 
'  The  defendant,  by  his  couosel,  then  offered 
the  following  evidence:  That  on  June  14, 
1893,  after  defendant  had  his  pi-eUmlnary  ex- 
amination hei-eln,  he  employed  C.  G,  Clay, 
Esq.,  as  his  oouosel.  That  on  said  14th  day 
of  June,  1883.  said  counsel  superintended  and 
assisted  in  copying  the  alleged  record  of  for- 
mer convictioa  tm  fonnd  on  page  222  of  W. 
<X  Hdms'  docket,  introduced  in  evidence 
bereto.  That  on  mid  14th  day  of  June,  1898, 
wlien  thus  copied,  the  record  was  not  signed 
by  W.  C.  Helms,  J.  P.,  as  when  Introduced; 
that  it  was  not  signed  at  all;  ibac  the  words, 
to  wit,  "on  this  2  dajr  of  January.  1893,"  and 
the  nmiic  and  the  character  Ituown  as  the 
•"caref  interlined  and  wrlttten  after  the  word 
•"now"  and  before  the  word  "at"  in  the  first 
line  of  said  record,  were  not  M-iltten  or  made 
there,  so  that  sold  writing  as  It  then  read 
and  was  written  «a  said  June  24,  1803,  was 
in  words  and  flgnres  as  fcdlows^  to  wit: 
^'State  of  Missouri  vs.  Cami^  G<rlffin.  And 
now  at  this  day  comes  E.  A.  Dowell,  prose- 
cuting attorney,  and  flies  lnform.ntIon  against 
Oamey  Griffin,  cliarglng  bint  with  having 
«tole  one  chicken  from  Mias  Patiie  Wal- 
lace, of  the  value  of  fifty  cents;  whereupon 
I  issued  a  warrant  against  said  Carney  Grif- 
fin, directed  to  T.  W.  Wright^  constable  of 
Dlckerson  township,  Lewis  county,  Mlsgoorl, 
commanding  Ulm  to  apprehend  and  bring  said 
Orlffln  before  me  to  answer  said  charge.  And 
now  at  this  day  comes  said  T.  W.  Wright 
with  said  Carney  Griffin,  and  the  said  Carney 
Griffin,  being  made  aoqoalnted  with  the 
charge  against  him,  entered  his  plea  of  guilty, 
and  was  l^  me  fined  five  dollars  and  costs. 
It  Is  further  adjudged  by  me  that  he  stand 
committed  until  said  fine  and  costs  were  imld, 
or  until  otherwise  dl8charg>!d  according  to 
law."  The  defendant  offei-ed  to  further 
show,  to  wit,  that  said  writing  as  written  ui)- 
on  said  record  on  said  24th  day  of  Jonev  A. 
D.  1893,  was  In  the  handwriting  of  the  prose- 
cuting attorney  of  Lewis  county,  Missovri; 
that  said  signature  "W.  C.  Hefans,  J.  P."  and 


said  caret  and  Interlineation  In  words,  to  wit: 
"On  this  2  day  of  January,  1893."  were  writ- 
ten by  said  Justice,  W.  C.  Helms,  with  the 
knowledge  and  consent  of  the  prosecuting 
attorney  of  said  Lewis  county,  Missouri. 
AU  of  which  evidence  the  court  decUiKd 
to  hear,  to  which  action  of  the  eoort 
the  defendant  duly  excepted.  llierettpoD 
the  defendant,  by  his  coimsel,  moved  the 
court  to  exclude  from  the  jury  as  evi- 
dence in  the  case,  the  writing  purporting 
to  be  the  Judgment  and  record  of  a  former 
conviction  as  found  on  page  222  of  the 
justice's  docket,  as  read  and  introdiKyd 
by  the  state,  which  motion  the  court 
overruled,  and  defendant  csLceptcd.  Tliis 
was  all  the  evidence.  The  coin^  ttken  in 
structed  as  follows:  "(1)  If  the  Jury  sbdil 
believe  from  tlia  evUenoe  In  the  cause  thit 
th#  defoidant  was  on  the  2d  day  of  Jaaiiair, 
1803,  charged  and  convicted  of  petit  larci-ny 
before  one  W.  C.  Helms,  a  justice  of  the 
peace  of  Dlckerson  township.  In  Lewis  ooun- 
ty,  Missouri,  and  sentonoed  to  pay  a  fine  of 
five  dollars,  and  tJiat  he  complied  with  said 
sentence  Ijy  serving  out  a  ter«  of  Imprison- 
raeat  In  the  jail  of  the  county,  and  was  dis- 
charged, and  that  thereaifter,  od  or  aboBt 
June  10,  1808,  at  the  ceimty  of  Lewis,  in  tke 
state  of  MisBomcl,  the  defendant  did  tlien  md 
there  steal,  take,  and  carry  nway  one  pair 
of  shoes,  of  the  goods  and  propei-ty  of  one 
Benjamin  WUson,  of  tli»  value  of  about  one 
dollar  and  twenty-five  cents,  tben  in  encb 
case  It  will  be  the  duty  of  the  jury  to  dnd 
the  defendant  goUty,  and  assess  his  pnnlA- 
ment  at  imprlsoramenit  in  the  penitentiary  for 
a  term  of  not  less  than  two  or  more  tlmn 
fire  yean.  (2>  In  such  cose  the  verdiet  muy 
be  bi  the  f oUowliiiig  form:  'We,  the  Jury.  Had 
the  defendant  guilty  as  charged  in  the  iudtrt- 
ment,  and  assess  his  pwnishmpnt  at  — — 
years  Imprisoiunent  ta  the  prnitentlHry.'" 
To  the  giving  of  which  Instructions  1  and  2 
defendant  at  the  time  exoeptedi.  The  defead- 
itnt  adced  and  the  court  refntied  ta  give  the 
folhywlBg  InstructJon,  to  wit:  "(1)  The  court 
instructs  the  Jury  that  under  die  evidence 
In  this  case  the  defendant  eaonut  be  prt^ierly 
and  legally  convicted  of  a  felony  as  charged 
in  the  tudletment,  and  because  of  the  Insviffl- 
ciency  of  the  evidence  the  Jury  are  instraet- 
ed  to  acquit  the  defendant  of  the  felony,  "- 
on  accomt  of  the  court's  rcHxntti  to  gire 
whicli  the  defendant  at  the  time  excepted. 

The  court's  instructions:  "(1)  Before  tlK 
Jury  can  find  the  defendant  guilty  as  charjted 
the  evidence  must  show  his  guin  to  tbe 
exclusion  of  every  reasonable  doubt,  and  the 
burden  of  proving  his  guilt  rests  on  the  stsite. 
Defendant  is  prestmied  to  be  innocent  (2) 
If  the  Jury  entertain  from  the  evidence  a 
reasonable  doubt  of  the  former  oonvlctipn  of 
petit  larceny  or  of  the  shoes  from  W.ipon 
they  should  acquit  but  tlie  doubt  to  autho  «? 
an  acquittal  must  be  reasonable,  and  an^ 
from  the  ineufiiclency  of  the  evltJence,  and 
not  a  mane  possibility  of  innocence,"— to  tlw 
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giring  of  wliloh  said  Inelructloiui  1  and  2, 
the  defendant  at  the  time  ^eepted. 

1.  PreUmlnary  to  an  Inqulrr  into  tbe 
points  juode  by  defendant,  we  most  de- 
termine TThetiber  he  has  \raived  the  grounds 
1b  his  motkm  for  new  trial  by  filing  his 
motion  hi  arrest  before  the  former  was 
orerruled.  The  -  attorney  general  Insists  be 
baa.  In  McOomas  y.'  State,  11  Mo.  116,  a 
motka  la  arrest  waa  filed,  and  afterwards 
One  motlDD  for  a  new  trial  waa  filed,  and 
It  was  held  that  the  motian  for  new  trial 
cajne  too  late;  bat  in  Bank  t.  Bayllss,  41 
Mo.  274,  it  waa  held  tliat,  -wbaie  motions  in 
arrest  and  fl>r  a  new  trial  were  both  filed 
<Ni  the  same  day,  tbls  oottrt  will  presnme 
that  tlie  BMtion  for  new  trial  was  first  filed 
in  order  of  time;  the  court  saving:  "By  an 
entry  In  the  record  it  would  ai^>ear  that  tbe 
motion  in  arrest  was  filed  first,  and  then  tbe 
Bdotloti  fisc  a  new  trial  afterwards,  oo  tbe 
-some  day;  and  both  notions  were  continued 
to  tbe  next  term,  and  were  finally  disposed 
of  together  <»i  the  some  day.  It  is  true  that 
tbe  Biotian  tw  a  new  trial  comes  first  In  ibe 
logical  cMer  of  pleading,  and  when  a  mo- 
tion In  arrest  has  been  made  and  overruled 
It  Witt  then  be  too  late  to  file  a  motkm  for 
new  trial  afterwards,  for  the  motion  in  ar- 
rest {aresuppoBCH  and  admits  that  HiB  verdict 
was  oocrect;  and  so  it  was  lield  In  McComas 
V.  State,  11  Mo.  UB.  Bat  where  both  mo- 
tions are  filed  toeetber,  and  are  disposed  of 
in  tbeir  logical  <R<der,  as  in  this  case,  we  see 
nothing  sulMtantial  hi  the  objection."  This 
decision  is  tbe  last  one  on  this  point  emanat- 
ing from  this  court,  so  far  as  we  can  find, 
and  it  has  been  accepted  and  followed  as  an- 
thority  liy  tlie  sabordinate  comis  of  tbe 
state.  Carrington  t.  Hancock,  28  Mo.  App. 
290.  See,  also,  9ew«il  v.  Blandford,  7  Dana, 
473;  Pope  T.  Latham,  1  Ark.  ea  It  is  very 
easy  to  see  wtiat  Injistlce  might  follow  by 
changing  this  nde  that  has  remained  ui>- 
dianged  for  2S  years.  Tbe  certainty  of  the 
law  Is  its  greatest  seoority  The  recorfi  In 
this  case  upon  examination  shows  that  the 
motion  for  new  trial  was  made,  beard,  and 
overruled,  and  then  the  motion  in  arrest 
was  filed  and  overruled.  The  fact  that  both 
were  filed  and  orerruled  on  the  same  day 
does  not  necessartty  show  that  the  motion 
for  new  trial  was  still  pending  when  the 
Qtotlon  was  filed,  and  the  presumption,  we 
have  seen,  is  against  irregularity;  but,  even 
if  they  were  pending  at  tbe  same  time,  this 
court  will  presnme  tbe  motion  for  new  trial 
was  filed  first  and  disposed  of  first.  Tb< 
presumptiim  in  tills  case  is  also  In  favor  of 
liberty. 

2.  Tbe  first  assignment  is  that  tbe  former 
conviction  was  not  proven.  Tbe  record  of 
tlie  alleged  former  conviction  purports  to  be 
the  conviction  of  Carney  "Griffin."  There  is 
no  averment  in  the  indictment  that  defend- 
ant In  this  case  was  by  that  name  proceeded 
against  in   that  case  under  the  name  of 
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-Gritfin,"  but  tbat  his  real  name  is  "Grlffle." 
The  rule  Is  well  established  in  this  state 
that  from  Identity  of  name  we  may  presume 
tbe  identity  of  person  in  the  first  Instance, 
and  cast  tbe  borden  on  the  other  party  to 
rebut  it  State  v.  Kelsoe,  76  Mo.  505;  State 
T.  Moore,  61  Mo.  276;  State  v.  McGulre,  87 
Mo.  6^;  FloDmoy  r.  Warden,  17  Mo.  4S5; 
Oitt  V.  Watson,  18  Mo.  274.  But  the  identity 
of  names  must  ^ther  exist  in  fact  or  be 
"idem  sooans,"  which  is  said  to  exist  in 
this  state  "If  the  attentive  ear  finds  diffiratty 
in-  distlngtilBhing  them  when  pronounced,  or 
common  and  kMig-contlnaed  usage  has  by 
corruption  or  abbreviation  made  them  identi- 
cal in  prommdntlon."  Robson  v.  Thomas, 
56  Mo.  531;  State  v.  Havely,  21  Mo.  498.  It 
woQld  prove  utterly  futile  to  attempt  to 
reconcUe  flie  various  cases  on  this  subject. 
16  Amer.  &  Eng.  Bnc.  Law,  122-126,  contains 
a  collection  of  cases  which  demonstrate 
how  variant  are  tbe  <K>iBloui»  of  different 
courts.  Applying  tbe  rule  in  this  case,  how- 
ever, we  think  that  "Orlffln"  is  not  Idem 
sonoiH  with  "Griffie."  "Matthews"  and 
"Mather"  were  held  not  to  be  in  BObson 
T.  Thomas,  supra;  "MiOer"  and  "MUleD"  not 
to  be  in  Chamberlain  v.  Blodgett,  96  Mo. 
482,  10  S.  W.  Rep.  44;  "Siemson"  and 
"Slmonson"  not  to  be  In  Slmouson  v.  Dolan, 
21  S.  W.  Kep.  510;  "Griffin"  and  "Griffith" 
were  held  not  to  be  in  Henderson  v.  Oorgill, 
31  Miss.  367.  So,  also,  "Lynes"  and  "Ly- 
ons," (Lynes  v.  State,  5  Port.  [Ala.]  240;) 
"McEtevro"  and  "McDwo,"  (McDevro  v. 
State,  23  Tex.  App.  429,  5  8.  W.  Rep.  133.) 
In  State  v.  Brown,  22  S.  W.  Bep.  367,  decided 
at  tbe  April  term  by  tlds  division,  we  held 
that,  where  a  second  conviction  is  mode  to 
depend  upon  a  prior  one,  nothing  less  than 
the  Judgment  of  conviction,  plainly  setting 
fordi  the  former  offense  and  ooavlction, 
would  suffice.  We  do  not  think  the  record 
of  the  conviction  of  Griffin,  in  the  absence 
of  any  allegatioa  of  the  identity  of  tlie  per- 
sons in  tbe  indictment,  was  competent 
against  defendant;  (1  Oreenl.  By.  [14th  Ed.] 
I  375,)  and  the  objection  to  its  competency 
was  soffldent,  as  it  was  -wboillj  inadmissible, 
(State  V.  Brown,  supra.)  The  party  convict- 
ed In  the  Justice's  court  not  being  Idem 
sonans  with  defendant,  that  Judgment  was 
not  prima  Cade  proof  tbat  be  was  tbe  same 
par^,  and,  there  being  no  allegation  in  the 
Indictment  alleging  his  identity  and  aver- 
ring the  difference  In  the  name,  the  Justice's 
jadgment  was  inadmissible  as  evidence 
against  him.  Inasmuch  as  the  conviction  for 
felony  depended  upon  this  Judgment,  it  fol- 
lows that  the  conviction  for  this  reason  alone 
must  be  reversed.  Had  there  beea  compe- 
tent proof  of  the  prior  conviction,  no  error 
would  have  been  committed  hi  showing  by 
the  sheriff  that  the  defendant  was  com- 
mitted tmder  that  Judgment,  and  served  his 
soitence.  This  i>arol  evidenoe  was  not  per- 
missible to  supply  tbe  want  of  a  Judgment, 
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but  merely  to  prove  a  compliance  therewith. 
It  could  not,  howeTer,  dispense  with  the 
prerequisite  of  a  valid  Judgment  of  convic- 
tion. 

3.  The  court  erred  In  rejecting  the  ev- 
idence that  tended  to  prove  that,  after  this 
prosecution  was  commenced,  the  Justice  of 
the  peace  amended  his  Judgment  so  as  to 
Interline  the  date  of  Its  rendition,  and  affix- 
ing his  name  and  official  signature  to  It 
Sweet  V.  Maupin,  65  Mo.  65.  The  Justice 
had  no  right  to  change  bis  Judgment  after  It 
was  written,  and  after  the  lapse  of  the 
time  within  which  It  was  his  duty  to  enter 
It  upon  his  docket  Section  4354,  Rev.  St 
1S89.  niese  unauthorized  changes,  however, 
would  not  render  void  what  he  had  lawfully 
done  at  the  proper  time,  nor  would  his  fail- 
ure to  date  the  Judgment  and  sign  :-t  render 
It  void.  SectlMi  6299,  Id.  But  the  ourts 
should  discountenance  any  tampering  with 
the  records  of  courts,  upon  which  the  richts 
of  Individuals  are  ttased.  Had  the  Judg- 
ment been  otherwise  admissible,  we  tliink, 
taken  altogether,  it  showed  a  conviction  of 
larceny,  and  this  objection  of  def»idant  mt 
not  tenable.  The  Judgment  Is  revosed,  and 
the  cause  remanded. 

BURGESS  and  SHERWOOD,  JJ.,  •x>ncur. 


GBLATT  V.  RmOB. 

(Supreme  Court  of  MiBsoori,  Division  No.  L 

Nov.  6,  1898.) 

RBAIi-BBTATB  AOENT— COKlflMIOIlS  —  Flbasixo— 
OniBcnoHB  Waivkd. 
LA  real  estate  agent  is  entitled  to  his 
eommlaslcHis  when  he  procures  a  purchaser 
ready,  able,  and  willing  to  buy  on  the  terms  an- 
thotused  by  the  principal,  and  no  binding,  writ- 
ten contract  of  sale  Is  reqnired  when  the  princi- 
pal is  in  a  situation  to  execute  it  hlmselt 

2.  The  fact  that  the  terms  of  sale  made  by 
an  agent  varied  from  the  terms  of  his  authority 
is  immaterial  where  the  principal  ratified  the 
sale  as  made. 

3.  A  departure  of  a  real-estate  agent  from 
the  terms  of  his  authority  in  effecting  a  sale 
becomes,  on  ratification  by  the  principal,  a  part 
of  the  original  contract  of  employment,  and 
the  compensation  fixed  therein  controls. 

4.  In  an  action  by  a  real-estate  agent  for 
commissions,  a  deed  executed  by  the  principal 
to  the  purchaser  after  the  commencement  of 
the  suit  is  admissible  to  show  the  principal's 
ratification  of  the  agent's  contract. 

5.  When  a  real-estate  agent  has  procured  a 
purchaser  able,  ready,  and  willing  to  buy  the 
land  on  the  terms  prescribed  by  the  principal, 
the  fact  that  such  purchaser  was  acting  in  be- 
half of  another  does  not  affect  the  agent's  right 
to  commissions. 

6.  An  objection  to  an  amended  petition  as 
being  a  departure  from  the  original  is  waived 
by  pleading  over  and  going  to  trial  without  rais- 
ing the  question. 

Appeal  from  circuit  court,  Jackson  county; 
John  W.  Henry,  Judge. 

Action  by  J.  M.  Gelatt  against  T.  &  Ridge 
for  commissions  alleged  to  have  been  earned 
by  plalntifT  as  agent  in  the  sale  of  defend- 


ant's land.    From  a  Judgment  In  plalnttCi 
favor,  defendant  appeals.    Affirmed. 

The  other  facts  fuUy  appear  in  the  follow- 
ing statement  by  MACFARLAXE,  J.: 

The  actlcKi  Is  to  recover  commission  bf 
plaintiff,  a  real-estate  agent,  for  the  sale  of 
land  for  d^endant,  under  authority  contain- 
ed In  the  fidlowhig  writing:  "Kansas  City. 
Mo.,  March  14,  1889.  I  hereby  authoriie  i, 
M.  O^tt  to  sell  my  property  at  1116  Main,- 
24  ft,  3  In.,— for  the  sum  of  seventy  thov 
sand  dollars;  thirty  thousand  of  which  Is  tu 
be  paid  in  cash  within  thirty  days  of  tUt 
date,  ten  thonaand  of  which  cash  is  to  be 
paid  within  three  days  from  date,  and  thf 
remalnd^  oA  my  equity,  twenty-three  thou- 
sand di^lara,  to  be  paid  In  six  months,  with 
interest  at  the  rate  of  six  per  cent  ISw  por- 
diaser  of  said  premises  Is  to  pay  an  Inemn- 
brance  of  seventeen  thousand  dollars,  bear- 
ing seven  per  cent  Interest,  whl«>h  la  now 
on  said  property,  and  falls  due  in  January. 
1890.  Should  Mr.  Gelatt  sell  said  property 
cm  the  above  terms,  I- am  to  give  him  (oar- 
teen  hundred  dollars,  and  any  excess  ol>- 
tained  for  said  pr(^>Mrty  above  said  price  to 
be  his.  Thomas  S.  Ridge.  J.  M.  Gdatt" 
On  the  next  day,  March  15,  1889,  plalatUf 
agreed  with  J.  F.  Brady  fbr  tlie  pnrcbue 
of  the  property  upon  the  terms  set  forth  is 
the  following  reo^pt,  which  was  given  at  the 
time:  "Received  of  J.  F.  Brady  five  Imndrcd 
dollars,  as  earnest  mcmey  in  the  purchase  of 
Thomas  S.  Ridge's  property,  1116  Kain 
street,  Kansas  City,  Missouri,  at  a  price  of 
seventy-three  thousand  dollars;  ten  thousanil 
dollars  of  the  same  to  be  paid  within  two 
days  from  this  date,  of  which  five  hundred 
has  been  paid,  and  twmty-flve  thousand  d<4- 
lars  when  deed  is  delivered,  and  twenty-one 
thousand  six  months  from  date  of  deed  at 
six  per  cent,  and  assume  seventeen  thou- 
sand dollars  due  January,  1890,  with  seven 
per  cent  Interest  from  date  of  deed  to  said 
Brady.  J.  M.  Gelatt,  Authorized  Agent  for 
Th<»nas  S.  Ridge."  O^e  evidence  tended  to 
prove — Indeed  there  is  but  little  conffict  on 
this  point— that  Immediately  after  agreeinjr 
upon  the  terms  of  sale  and  the  execatioD  of 
this  receipt,  the  parties  met  defendant  the 
contract  as  made  was  submitted  to  and  ap- 
proved by  him,  and  it  was  then  arrangeil 
for  a  subsequent  meeting,  at  which  a  writ- 
ten contract  should  be  prepared  and  signed, 
and  the  balance  of  the  caah  payment  made. 
At  this  first  meeting  it  was  disclosed  that 
a  tenant  occupied  a  portion  of  the  premises, 
but  the  evidence  tends  to  prove  that  defend- 
ant agreed  to  arrange  with  him.  At  the  sub- 
sequent meeting,  held  a  day  or  two  after- 
wards, defendant  refused  to  carry  out  tht- 
contract,  unless  the  purchaser  would  take 
the  property  subject  to  the  lease,  which  be 
at  the  time  declined  to  da  That  Brady  was 
able,  ready,  and  willing  to  carry  out  the 
contract  is  unquestioned.  After  refusal  of 
defendant  to  execute  the  contract  as  made. 
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the  purchaser,  John  F.  Brady,  In  the  name 
of  his  brother,  M.  J.  Brady,  for  whom  the 
purchase  was  really  made,  commenced  a  suit 
fot  a  specific  performance  of  the  contract. 
Pending  this  suit,  and  on  June  27,  188d, 
Brady  agreed  to  assume  the  lease,  and  a  con- 
tract was  made  In  the  name  (rf  M.  J.  Brady, 
according  to  the  terms  of  the  original  sale, 
with  this  exception  as  to  the  lease,  and  with 
the  exception  that  the  contract  recited  a  con- 
sideration of  472,500,  the  $000  cash  payment 
bavins  been  retained  by  plaintiff  as  part  at 
hlB  commUBlon.  The  contract  provided  that 
defendant  should  allow  Brady  for  the  rents 
of  the  premises  from  April  14, 1888,  and  the 
note  for  the  unpaid  purchase  money  shonld 
bear  date  from  March  14,  1888,  the  day  of 
the  original  sale.  The  deed  and  deed  of  trust 
executed  In  pursuance  of  this  MMitract  were 
made  to  and  by  J.  F.  Brady,  were  dated  Jnne 
28,  1888,  and  recited  a  consideration  of  973,- 
000.  The  suit  was  commenced  March  28, 
1889.  and  an  amended  petition  filed  In  Octo- 
ber of  the  same  year.  The  amended  petition 
chasged  the  authority  to  sell,  and  agreement 
as  to  the  oommisalaii  as  contained  in  the 
wrlttMi  contract,  a  sale  oa  the  terms  contain- 
ed In  the  receipt,  a  ratification  of  the  sale 
upon  those  terms,  and  the  final  ctmsumnub- 
tion  of  the  sale  by  the  execution  of  the  deeds 
in  Jnne^  1888.  The  answer  charged  that  de- 
fendant, before  the  alleged  sale.  Informed 
plaintlir  of  Oie  toasebold  Interest  on  the  proih 
erty  hdd  by  another,  and  instructed  him  that 
any  sale  tihoald  be  made  subject  to  the 
lease,  and  that  Brady,  the  purchaser,  refused 
to  take  the  proper^  subject  to  the  lease. 
The  answer  also  charged  ccdlnsion  between 
plaintiff  and  the  purdiaser,  by  which  the 
sale  was  to  be  made  wlthont  reference  to  the 
lease,  and  for  which  plaintiff  was  to  re- 
ceive a  oommlsslca  from  Brady.  There  was 
no  evidence  to  sustain  this  charge.  The  an- 
swer admitted  the  execution  of  the  writing 
giving  plaintiff  anthorlty  to  sell,  but  denied 
each  other  allegation  of  the  petition. 

At  the  request  of  the  plaintiff,  the  court 
gave  the  jury  this  instruction:  "If  the  Jury 
find  from  the  evld«ice  the  following  facts: 
(1)  That  the  plaintiff  was  employed  by  the 
defendant  to  sell  the  real  estate  known  as 
'1116  Main  Street,'  Kansas  City,  Mo.,  under 
the  written  authority  read  In  evidence,  dated 
Ifarch  14,  1888;  (2)  that  plaintiff,  acting  un- 
der his  said  employment,  and  without  the 
same  being  modified,  made  a  contract  to  sell 
said  property  to  one  Brady,  on  the  terms 
8i>eclfied  on  the  written  receipt  and  mem- 
orandum read  in  evidence,  dated  March  15, 
1889,  and  signed  'J.  M.  Oelatt,  Agent  for 
Thomas  8.  Ridge;'  (3)  that  plaintiff,  after 
making  said  contract,  brought  the  parties  to- 
gether; that  the  terms  of  the  sale  were  fully 
explained  to  defendant,  and  were  agreed  to 
and  approved  by  him,  and  the  action  of  6e- 
latt  was  accepted  as  a  complete  performance 
ti  bis  obligation,  and  the  purchaser  was 


ready,  willing,  and  able  to  pay;  (4)  that  aft- 
erwards the  defendant  for  a  time  declined  to 
make  the  deed  to  Brady  until  a  salt  was 
brought  to  compel  the  enforcement  of  said 
contract;  (5)  that  afterwards,  on  or  before 
June  28,  1888,  the  defendant  and  Brady  set- 
tled the  controversy  by  a  consummation  of 
the  sale  at  the  price  and  on  the  terms  of  the 
contract  negotiated  by  plaintiff,  with  certain 
exceptions  as  to  a  certain  lease  in  fbvor  of  a 
tenant  then  In  possession;  (8)  that  the  de- 
fendant then  consummated  the  sale  by  the 
execution  of  the  deed  to  Brady,  which  Is  in 
evidence,  and  by  taking  from  him  the  mort- 
gage or  deed  of  trust,  wbi«di  also  Is  In  evi- 
dence, and  plaintiff  has  rec^ved  but  $500  for 
his  services,— then,  if  you  find  these  facts, 
the  court  instructs  the  Jury  that  they  must 
find  for  the  plaintiff  on  the  first  count,  and 
assess  bis  damages  at  fS,800,'  with  six  per 
cent  taiterest  from  Jnne  28,  1888."  At  the 
close  of  all  of  the  evidence,  defendant  asked 
an  instruction  in  the  nature  of  a  demurrer  to 
the  evidence,  which  was  refused.  At  the  re- 
quest of  the  defendant,  the  court  gave  the 
Jury  two  instmctions,  as  follows:  'The 
court  Instructs  the  Jury  that  if  they  believe 
from  the  evidence  that,  after  defendant  exe- 
cuted to  plaintiff  the  authority  in  writing  to 
sell  defendant's  real  estate  referred  to  in 
plaintiff's  amended  petition,  but  before  plain- 
tiff gave  the  receipt  to  J.  F.  Brady  referred 
to  in  plaintiff's  amended  petition,  defendant 
orally  Informed  plaintiff  that  there  was  a 
lease  to  one  Lavelne  on  said  real  estate,  and 
the  purchaser  must  take  the  property  subject 
to  said  lease,  and  the  purchaser  refused  to 
purchase  subject  to  said  lease,  then  plaintiff 
cannot  recovtt.  The  court  Instructs  the  Jury 
that,  unless  the  plaintiff  sold  defendant's  real 
estate  on  tains  given  him  by  defendant,  or 
procured  a  customer  therefor,  ready,  willing, 
and  able  to  purchase  defendant's  property 
on  such  terms,  plaintiff  cannot  recover,  un- 
less they  shall  further  find  that  defendant, 
after  having  been  fully  Informed  of  the  va- 
riations made  by  plaintiff  on  selling  said  real 
estate  from  the  instructions  given  blm,  ap- 
proved of  these  variations,  and  ratified  the 
contract  of  sale  as  made  by  plaintiff."  An 
instmction  dedartng  the  rights  of  the  parties 
in  case  plaintiff  Informed  Brady  of  the  lease 
before  the  execution  of  the  receipt,  asked  by 
defendant,  was  refused.  There  was  no  evi- 
dence to  authorize  the  instruction,  and  Its  re- 
fusal is  not  insisted  upon  as  error.  The  judg- 
ment was  for  plaintiff,  and  defendant  ap- 
pealed. 

Hayward  &  Oilffln,  for  appellant  Pratt 
Ferry  &  Hagerman,  for  respondent 

MAOFARL.ANB,  J.,  (after  stating  the  facts.) 
1.  The  first  objection  urged  by  appellant  as 
ground  for  reversal  Is  that  the  receipt,  being 
only  signed  by  the  agent  in  behalf  of  his 
principal,  could  not  be  enforced  by  the  pur- 
chaser, who  had  not  signed  it,  and  Is  there- 
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fore  not  auch  a  sale  of  the  property  as  was 
contemi^ted  undear  the  authority  given.  It 
Is  well  settled  in  this  state  that  a  real-estate 
broker  performs  his  duty,  and  is  entitled  to 
his  commission,  when  a  purchaser  is  Intro- 
duced who  Is  ready,  willing,  and  able  to  buy 
on  the  terms  authorized  by  the  principal. 
The  completion  of  a  valid  and  bindins  writ- 
ten contract  is  not  required  in  case  Uie  prin- 
cipal is  in  a  situation  to  execute  It  himself. 
It  may,  and  doubtless  often  does,  happen 
that  the  purchaser  would  prefer  dealing  di- 
rectly with  the  owner.  So  it  is  held  that  the 
agent  is  entitled  to  his  commission  if  be  Is 
the  procuring  cause  of  negotiations  whicb  re- 
sult in  the  sale,  even  though  the  negotiations 
are  conducted  and  concluded  by  the  principal 
in  person.  Bell  v.  Kaiser,  50  Mo.  ISO;  Tyler 
V.  Parr,  62  Mo.  249;  Timberman  ▼.  Craddoclc, 
70  Mo.  838.     ■ 

2.  It  Is  next  OHitended  that  there  can  be 
DO  recoTei7  for  the  reason  that  the  ctmtract 
made  by  the  agent  varied  from  the  terms  of 
ills  authority,  and  that  this  would  be  the 
ease  though  the  terms  of  the  sale  made  were 
BKire  advantageous  to  the  principal  than  was 
reqi^red  under  the  letter  of  authority.  There 
is  no  doubt,  as  a  general  principle  of  law, 
that  an  agoit  must  act  within  the  terms  of 
ills  authority,  and  a  substantial  variance 
therefrom  would  defeat  his  right  to  compen- 
sation, though  such  variance  may  have  been 
advantageous  to  his  prlndpoL  Nesbitt  v. 
Belser,  48  M%  884.  Yet  It  is  equally  well 
settled  that.  If  the  principal  rati^  the  con- 
tract made  by  the  agent,  the  substituted 
terms  become  a  part  of  the  original  agree- 
ment, and  can  be  enforced  as  such.  Woods 
V.  Stephens,  46  Mo.  556,  and  cases  ctted. 
The  evidence  tends  to  prove-4ndeed  it  Is 
very  conduMve— that  defendant  did  fnlly  ap- 
prove and  rati^  the  terms  of  sale  as  made 
by  plaintiff,  and,  under  the  Instructions,  the 
jury  must  have  so  found. 

3.  The  suit  was  not  upon  a  quantum  meruit, 
as  daimed  by  defendant,  but  was  upon  the 
original  contract  as  made,  and  supplemented 
by  the  ratification  and  acceptance  of  defend- 
ant If,  as  before  stated,  the  depeuture  by 
the  agent  from  the  terms  of  the  authority 
given  him  became,  upon  approval  and  ratifi- 
catirai  by  the  principal,  a  part  of  the  orig- 
inal contract,  the  compensation,  if  fixed  there- 
'In,  should  be  measured  thereunder.  Nesbitt 
V.  Helser,  supra. 

4.  Objections  were  made  in  the  introduction 
in  evidence  of  the  deed  made  by  the  def^id- 
ant  to  Brady,  and  the  deed  of  trust  back  to 
secure  a  part  of  the  purchase  money,  which 
was  dated  June  28th,  and  after  Uie  com- 
mencement of  the  suit.  These  were  admis- 
sible, not  as  a  necessary  part  of  the  original 
cause  of  action,  but  as  evidence  of  the  rati- 
fication of  the  contract  made  by  plaintiff. 
They  showed  that  the  terms  agreed  upon 
were  substantially  carried  out  by  defeadant 
A  IB0OVM7  oould  have  been  sustained  with- 


out this  evldaioe^  and  plalntlfl  took  upon 
himself  an  mmecesaary  burden  in  making 
the  execution  of  the  contract  necesaaiy  to  t 
recovery,  as  was  done  under  bis  amended  pe- 
tition and  the  Instructions  asked  and  gives. 
This  could  afford  to  defendant  no  Just  gromid 
of  comi^alnt 

5.  Thou^  the  charge.  In  tlie  amended  peti- 
tion, of  the  execution  of  the  deed  by  defend- 
ant in  oalifonDity  to  the  terma  of  die  sale 
made  by  plaintiff,  may  liave  been  a  depar- 
ture from  the  ori^nal  petition,  the  fact  char- 
ged having  accrued  aubeequent  to  the  com- 
moicement  of  the  suit,  and  was  also  ptei^ndi- 
cial  to  defendant,  yet  by  pleading  over  and 
going  to  trial  on  the  amended  petition,  no  ot>- 
Section  having  been  made  thereto,  all  error 
on  account  thereof  must  be  taken  as  waived. 
ficoviU  V.  Glaaner,  79  Mb.  454;  Spsilodk  v. 
Baaway  Co.,  93  Mo.  537,  6  8.  W.  Bep.  3». 

6.  It  is  insisted,  finally,  that  no  sale  was 
made  by  plaintiff,  for  the  reason  tbat  J.  F. 
Brady,  to  whom  the  sale  purports  to  have 
been  made,  was  acting  in  behalf  of  bis  Ivotb- 
er,  AL  J.  Brady,  for  whom  the  purchase  bi 
fact  was  made.  We  are  unable  to  see  any 
force  in  this  reason.  J.  F.  Brady  showed 
himself  ready,  willing,  and  able  to  carry  oat 
the  ccmtract  as  made,  and  It  eoold  make  na 
difference  that  he  was  actinflr  in  behalf  of 
another.  Defendant  testified,  alaoi,  that  ta 
his  first  interview  with  plaiiitUC,  after  tiie 
sale  bad  been  nuule,  be  was  infonued  that 
the  land  was  intended  for  BL  J.  Brady,  and 
this  name  was  then,  without  objtethn,  writ- 
ten in  the  contract  It  is  true  that  tiiis  cm- 
tract  was  not  signed  by  the  parties  at  that 
time  for  oOkee  reasons,  but  tlae  one  IfaiallT 
executed,  on  the  27tb  at  June,  was  in  tiie 
name  of  M.  J.  Bradr,  thoo^  tlie  deed  made 
on  the  next  day  conv^ed  the  land  to  J.  F. 
Brady,  the  original  purchaser.  Und»  his  an- 
thorlty,  plaintiff  was  not  restricted  in  his 
right  to  sdl  to  any  particular  person  ov  daas 
of  persons.  Tlie  Judgment  is  affirmed.  All 
concur.  v 


PITKIN  et  al.  v.  SHACKLETT. 
(Supreme  Court  of  Missouri,  Diviuoa  Mo^  1. 

Nov.  6,  1893.) 

Appeai, — Mandatc  and  Pbocesdixos  Bklow. 

Where   the   supreme   court   remands  • 

case,  with  directions  to  the  lower  court  to  «s- 

certain  the  amount  of  certain  taxes  paid  by 

Slaintiff,  and  to  enter  judgmoit  in  hia  favor, 
efendant,  who  failed  to  qnestioo  the  legalit; 
of  the  taxes  on  the  first  trial,  cannot  raise  thai 
objection  on  the  retrial  in  the  court  below. 

Appeal  from  circuit  court  Scotland  county; 
Ben.  B.  Turner,  Judge. 

Ejectment  by  E.  J.  Pitkin  and  another 
against  Richard  Sbacklett  From  a  Judg- 
ment in  plaintiffs'  tOYor,  defendant  app«ala 
Affirmed. 

John  D.  Smoot  and  B.  Schoflsid,  for  ay- 
pellant    McKee  ft  Jaynes.  for  reqwndenta. 
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MACFABULNB,  7.  This  is  a  second  ap- 
peal tn  tfals  case,  llie  opinion  in  the  former 
appeal  Is  reported  in  106  Mo.,  on  page  574, 
and  17  S.  W.  Uop.  041.  The  jadgment  was 
then  reversed,  and  the  cause  remanded,  with 
directions  to  the  circuit  court  to  enter  Judg- 
ment in  favor  of  plaintiffs  for  the  proper 
proportion  of  the  amount  paid  by  the  pur- 
chaser at  tax  sale  for  the  whole  tract,  sub- 
sequent taxes  paid  by  plaintiff  or  the  pur- 
chaser, with  penalties  and  interest,  as  pro- 
vided by  section  219,  p.  1206,  Wagner's  St 
The  amount  for  whldi  the  land  was  sold 
at  t&s.  sale,  and  the  amount  of  subsecinent 
taxes  paid,  with  dates  of  payment,  appeared 
In  the  record.  Tlie  mandate  simply  requires 
a  calculation  of  the  penalties  and  interest 
required  by  the  statute  to  be  paid,  and  the 
proportion  thereof  chargeable  to  this  land. 
The  court  seems  to  have  literally  followed 
the  mandate.  On  the  trial,  the  defendant 
made  objections  to  the  allowance  of  the 
amount  of  taxes  paid  subsequent  to  the  tax 
sale,  on  the  ground  of  some  irregularity  in 
the  assessment  and  levy,  ^le  court  over- 
ruled the  objection  for  the  reason  that,  un- 
der the  mandate  of  the  court,  these  matters 
were  not  open  to  further  Inquiry.  In  this 
the  court  did  not  err.  In  the  former  trial 
the  validity  of  the  taxes  was  not  questioned, 
and  their  legality  was  adjudicated  under  the 
judgment  of  this  court,  and  the  qnestlon 
could  not  be  reopened.  Stump  v.  Hombacic, 
109  Mo.  277,  18  S.  W.  Rep.  37;  Hickman  v. 
Link,  (Mo.  Sup.)  22  S.  W.  Rep.  472,  and 
cases  cited.  Judgment  affirmed.  All  the 
Judges  concur. 


WBLLS  V.  HARORAVB. 

(Supwme  Court  of  MIgsouri,  Division  No.  1. 

Nov.  6,  189a) 

Btatotb  oe  LiiiiTATioNs— Nkw  Promise. 

A  letter  dated  in  1880,  staUng  that  the 

writer    bad    previoaaly    purchased    land    from 

Slaintiff,  for  which  he  was  to  pay  $1,500  ia 
annaty,  1868,  and  that  "my  fntentiong  are 
trne  and  faithful,  but  my  abilities  are  rather 
cramped  now,  until  can  sell,  or  make  some 
money  otherwise,"  is  not  a  direct  and  uaqoali- 
fied  acknowlpdgment  of  the  debt,  or  an  nncon- 
ditioaal  promise  to  pay  the  same,  cue  of  which 
is  required  by  Rev.  St.  1889,  {  6793,  to  take  a 
debt  oot  of  the  operation  of  the  statute  of  lim- 
itations. 

Appeal  from  drcoit  court,  Putnam  county;  i 
Andrew  Kllison,  Judge. 

Richard  B.  Wells  filed  a  claim  against  the 
estate  of  James  W.  Wells,  deceased,  of  which 
William  Hargrave  is  administrator.  The 
claim  was  disallowed  in  the  probate  court, 
and  the  claimant  appealed  to  the  circuit 
court  From  a  judgment  disallowing  the 
daim,  he  again  appeals.     Affirmed. 

A  W.  Mulllns  and  J.  E.  Bundiam,  for  ap- 
pellant   Huston  &  Parrish,  for  respondent 

MACPARLANB,  J.  This  suit  originated 
in  die  probate  court  of  Putnam  county,  on 


a  claim  presented  for  allowance  September 
4,  1890,  in  which  plaintiff  charged,  in  sub- 
stance, that  on  October  19,  1863,  he  sold  and 
conveyed,  by  attorney,  to  defendant's  Intes- 
tatev  268  acres  of  land  lying  in  Putnam  coun- 
ty, for  the  sum  of  $1,290,  for  which  he  gave 
Us  two  promissory  notes  for  $645  each,— one 
payable  January  1, 1868,  and  the  other,  Janu- 
ary 1,  1869,— both  bearing  10  per  cent  in- 
terest and  also  gave  bade  a  deed  of  trust 
on  the  land  to  secure  them;  that  the  notes 
had  never  been  paid;  tiiat  on  the  5th  day 
of  September,  1880,  deceased  wrote  to  plain- 
tiff, and  thereby,  in  writing,  acknowledged 
and  promised  to  pay  the  same.  The  dalm 
was  rejected  by  the  probate  court,  and  on 
an  appeal  to  the  circuit  court,  and  a  retrial 
therein,  judgment  was  rendered  for  defend- 
tmt  and  plaintiff  appealed  to  this  court. 

Upon  the  trial  In  the  circuit  court  the  sale 
of  Oie  land  by  plaintiff,  and  the  execution  of 
the  deed,  deed  of  trust,  and  notes  were 
proved,  dated,  respectively,  as  charged  in 
the  daim.  Plaintiff  then  read  a  letter  from 
deceased  to  hlmsdf,  in  California,  dated  Sep- 
tember 5,  1880,  as  follows:  "Once  more, 
after  a  long  silence,  I  again  write  to  you. 
♦  *  •  I  received  your  letter  three  weeks 
since,  and  Valnk  I  received  the  other  one.  I 
was  working  at  a  sell  out,  Icept  waiting  to 
see  the  result  and  expected  it  soon;  conse- 
quently, neglected  to  write  when  I  should 
have  wrote,  but  for  no  other  motive  or  cause, 
and  hope  no  luu'm  to  oome  of  it  No  sale 
yet,  and  now  don't  know  as  we  will  make 
the  sale,  but  not  certain.  I  am  holding  for 
$20  per  acre,  and  offered  $15,  but  not  cer- 
tain they  would  stand  at  that  I  am  not 
folly  made  up  my  mind  what  I  will  do.  tt 
I  should  sell.  In  Uiat  event  may  visit  you, 
as  the  trip  would  soon  be  made  by  R.  R. 
I  am  not  going  to  stop  here,  if  I  can  do  well 
by  going  away.  I  am  improving  the  farm 
all  I  can.  Hakes  it  better  to  keep,  or  bet- 
ter to  sell.  I  am  getting  things  in  fair  shape 
to  make  some  money  on  the  farm,  if  I  stay 
on  It,  and  have  health  and  ludt  Will  make 
you  a  statement  of  what  I  got  of  yon  tn  land 
purchases.  The  amount  was  two  hundred 
and  ninety  acres  and  seventy-six  hundredths 
(298.76)  acres.  The  price  was  flv>>  dollars 
per  acre,  or  ($1,54&05)  fifteen  hundred  and 
forty-eight  dollars  and  five  cents,  all  to  be 
due  January.  1869.  This  statement  I  make 
from  recollection,  and  pretty  sure  correct, 
but  I  hold  the  original  papers,  and  canceled 
them  all  in  the  Texas  trade  and  trip.  My 
intentions  are  true  and  foitliful,  but  my  abili- 
ties are  rather  cramped  now,  until  can 
sell,  or  make  some  money  otherwise."  The 
testimony  of  a  brother,  sister,  and  brother- 
in-law  of  deceased  was  to  the  effect  that  de- 
ceased, just  before  his  death,  acknowledged 
to  them,  verbally,  his  Indebtedness  to  plain- 
tiff. The  evidence  showed,  further,  that  on 
the  18th  of  May,  18G7,  plaintiff  made  to  de- 
ceased a  general  power  of  attorney,  and 
that  on  the  19th  day  of  April,  1878,  under 
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thl8  iiower  of  tMoraey,  be  entered  satisfac- 
tion of  the  deed  of  troat  Tbe  notes  were 
in  poaaession  of  deceased  at  his  deatb,  amcmg 
some  other  old  papers,  were  marked  "Paid," 
and  the  name  of  tbe  maker  bad  been  part- 
ly torn  off.  It  appeared,  also,  that  In 
1878,  about  the  date  of  tbe  aatlsfactlcm  of 
the  deed  of  trust,  deceased  sold  and  convey- 
ed this  land  in  exchange  for  some  Texas 
property,  but  it  was  afterwards  conveyed 
back  to  him.  In  addition  to  the  258  acres 
of  laud  conveyed  by  plaintiff  to  deceased  in 
Putnam  county,  he  also  conveyed  to  him  40 
acres  In  Schuyler  county. 

At  request  of  defendant,  the  court  gave  to 
the  Jury  tbe  following  Instruction:  "(3)  The 
letter  purporting  to  have  been  written  by 
the  deceased,  James  W.  Wells,  dated  Sep- 
tember 5,  1880,  and  which  has  been  read 
in  evidence  by  plaintiff,  does  not  constitate 
a  sufficient  adtnowledgment  <^  promise  to 
pay  the  notes  sued  on  to  take  the  case  out 
of  the  statute  of  limitations."  The  court  re- 
fused an  instruction  asked  by  plaintUt,  de- 
claring the  writing  sufficient  The  defense 
was  that  the  action  was  barred  by  the  stat- 
ute of  limitations. 

The  questicn  for  decision  is  whether  the 
letter  read  in  evidence  is  a  sufficient  ac- 
knowledgment or  promise  to  remove  the  bar 
of  the  statutes  of  limitation.  The  statute 
provides  that  "no  acknowledgment  or  prom- 
ise hereafter  made  shall  be  evidence  of  a 
new  or  continuing  contract,  whereby  to  take 
any  case  out  of  the  operation  of  the  provi- 
sions of  this  article,  or  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowl- 
edgment or  promise  be  made  or  contained  by 
or  in  some  writing  subscribed  by  the  party 
chargeable  thereby."  Hev.  St  1880,  {  6793. 
It  is  held,  in  construing  this  statute,  that  a 
written  acknowledgment  by  the  debtor,  made 
to  the  creditor,  that  be  owed  tbe  debt  and 
that  It  remained  unpaid,  was  sufficient  to  re- 
move the  bar.  A  promise  to  pay  will  be  Im- 
plied. Elliott  V.  Leake,  S  Mo.  209;  Chld- 
sey  V.  Powell,  91  Mo.  626,  4  S.  W.  Rep.  446. 
The  acknowledgment,  in  order  to  satisfy  the 
statute,  should  contain  an  unqualified  and 
direct  admission  of  a  present,  subsisting 
debt  If  the  acknowledgment  is  accom- 
panied with  conditions  or  circumstances 
which  repel  or  rebut  the  Intention  to  pay, 
or  If  the  expressions  used  be  vague,  equivo- 
cal, ae  ambiguous,  leading  to  no  certain  or 
determining  conclusion,  they  wUl  not  satisfy 
the  requirements  of  the  statute.  Carr  v. 
Hulburt  41  Mo.  267;  Chambers  v.  Rubey, 
47  Mo.  99;  Klrkbride  v.  Gash,  34  Mo.  App. 
258.  A  recent  writer  says:  "Thus  It  will 
be  seen  that  the  admission  of  the  debt  will 
be  sufficient,  although  the  exact  amount  pay- 
able is  disputed,  or  remains  to  be  proved. 
But  in  all  cases  the  acknowledgment  must 
be  in  terms  so  distinct  and  unqualified  that 
a  promise  to  pay  upon  request,  or  at  some 
fixed  time,  may  reasonably  be  inferred  from 


It  It  must  be  clear  and  explicit  and  not 
incumbered  with  any  condition.  It  is  not 
necessary  that  the  rrnmise  should  be  ex- 
press, provided  the  other  necessary  fkcts  sre 
shown.  A  clear,  distinct  and  unequivocal 
acknowledgment  of  u  debt  is  suffldent"  2 
Wood,  Urn.  {  68,  p.  183. 

The  part  of  the  letter  relied  on,  wtildi 
bears  on  the  question  in  hand,  introduces  tbe 
subject  by  informing  his  brother  of  the  sub- 
ject about  which  he  would  make  a  state- 
ment He  says,  "WUl  make  a  statement  of 
what  I  got  of  you  In  land  purchases."  He 
then  proceeds  as  thrmgh  merely  giving  re- 
quested Information  of  a  past  ttanaactioiL 
"The  amount  was  298.76  acres.  The  price 
was  five  dollars  per  acre,  or  $1,54S.0.5,  all 
to  be  due  January,  1869.  This  statement  I 
make  from  recollectl<Hi,  and  pretty  sure  cor- 
rect, but  I  hold  tbe  original  papers,  and  can- 
celed them  all  tn  tbe  Texas  trade  and  trip." 
So  far  there  is  nothing  said  that  suggests 
the  acknowledgment  of  a  subsisting  debt 
It  Is  a  mere  narration  of  a  post  transactloD. 
It  does,  however,  show  that  the  writer  bad 
previously  purchased  from  plaintiff  land  fw 
which  he  was  to  pay  91>K48.05  In  January. 
1869.  The  writer  does  not  acknowledge  that 
the  debt  existed  at  the  time  of  writing  tbe 
letter.  The  fact  that  he  held  the  orlginnl 
papers,  which  bad  been  canceled,  rather  im- 
plied the  satisfaction  of  the  debt  Reading 
this  narrative  in  connection  with  tbe  conclud- 
ing sentence,  supposing  both  to  relate  to  the 
same  subject— which  Is  not  at  all  clear,— we 
do  not  think  anything  is  added  to  the  legal 
effect  of  the  writing.  The  words,  "my  In- 
tentions are  true  and  faithful,"  if  Intended 
to  refer  to  the  purchase  price  of  the  land, 
previously  mentioned,  might  be  construed  In- 
to a  present  intentiwi  to  pay  the  debt  at 
some  future  time.  We  do  not  fbink.  thb 
can  be  construed  into  a  direct  and  unquali- 
fied admission  that  he  still  owed  the  debt 
Had  he  stopped  here,  there  would  have  been 
more  doubt  A  promise  to  pay  the  debt  men- 
tioned might  be  implied.  The  addition  of 
the  words,  "but  my  abilities  are  rather 
cramped  now,  until  can  sell,  or  make  some 
money  otherwise,"  very  clearly  places  a  ooo- 
dltlon  on  any  promise  Implied  from  tbe 
former  statements.  Taking  tbe  whole  writ- 
ing together,  we  think  it  Is  wanting  in  that 
direct,  tmamblguous,  and  unequivocal  char- 
acter of  acknowledgment  or  promise  neces- 
sary to  satisfy  tbe  requirements  of  the  stat- 
ute.   Judgment  affirmed.    All  concur. 


STATE  V.  REED. 

(Supreme  Court  of  Missouri,  Dlvidon  No.  2. 

Nov.  9,  189a) 

MORDEB— iNSTROCnONS. 

1,  On  a  prosecntion  for  murder,  it  is  not 
error  for  the  court  to  refuse  to  repeat  sn  in- 
strnction  that  the  law  presumes  defendant  in- 
nocent  and   that  the  burden   of  proTint  !>■> 
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-Snflt  beyond  a  reasonable  donbt  rests  on  the 
states 

2.  All  instracdons  must  be  read  together, 
and -the  failure  of  the  court  to  include  the  ele- 
ment of  premeditation  in  one  of  its  instructions 
defining  murder  in  the  first  i^ftee  is  imma- 
terial, where  other  instructions  fully  coTer  the 
subject. 

3.  An  instruction  that  defendant  is  guilty 
of  murder  in  the  first  degree  if  he  shot  deceased 
with  a  manifest  design  to  kill,  with  a  snfflci«it 
time  to  deliberate  and  to  fully  form  the  con- 
scioos  purpose  to  kill,  and  without  sufficient 
■caoae  or  extenuation,  and  tliat  the  state  must 
prove  the  willfulness,  deliberation,  and  malice 
aforethought,  does  not  dispense  with  premedi- 
tation as  an  element  of  the  crime,  since  that  is 
included  in  the  terms  "deliberation"  and  "mal- 
ice aforethought." 

4.  Where  the  only  defense  to  a  charge  of 
murder  is  accidental  killing,  a  refusal  to  in- 
struct on  the  law  of  self-defense  is  proper. 

5.  Where  the  evidence  for  the  state  shows 
the  killing  to  be  murder  in  the  first  degree, 
while  that  of  defendant  shows  it  to  be  purely 
accidental,  a  refusal  to  instruct  on  murder  in 
-the  second  degree  is  proper. 

Appeftl  from  criminal  court,  Jackson  coun- 
ty; John  W.  Woflord,  Judge. 

Martin  Keed  was  convicted  of  murder  in 
the  first  degree,  and  appeals.    Affirmed. 

J.  P.  Wendorfl,  for  appellant  R.  F.  Walk- 
-er,  Atty,  Gen.,  Marcy  K.  Brown,  Pros.  Atty., 
and  Morton  jourdan,  Asst  Atty.  Oen.,  tor 
the  State. 

QANTT,  P.  J.  The  defendant,  Martin 
Reed,  a  negro  man,  was  indicted  on  the  IStb 
of  November,  1890,  by  the  grand  Jury  of 
Jackson  county,  for  the  murder  of  his  wife, 
Hester  Reed,  on  the  16th  of  September,  1890, 
at  her  home,  on  Fourteenth  street,  in  Kansas 
•City.  He  luus  tteen  twice  convicted,  under 
this  Indictment,  of  murder  in  the  first  degree. 
The  trial  Judge,  Hon.  H.  P.  White,  awarded 
him  a  new  trial  after  the  first  convicti(»i. 
The  cause  was  continued,  at  the  instance  of 
the  defendant,  twice,  belon  he  was  put  upon 
his  first  trial,  and  was  continued  for  him, 
for  one  cause  and  another,  at  the  November 
term,  1891,  the  March  term,  1892,  and  the 
November  term,  1892.  At  the  March  term, 
1883,  Ite  was  awarded  a  change  of  venue 
-from  Kansas  City  to  Independence.  He  was 
finally  placed  on  his  trial  at  the  April  term, 
1888,  and  convicted  of  murder  in  the  first  de- 
.gree,  and  sentenced  to  be  hung.  It  is  from 
this  last  verdict  and  sentence  this  appeal  is 
prosecnted. 

The  testimony  tends  to  prove  a  most  heart- 
less and  atrocious  murder.  It  shows  that 
Hester  Reed,  the  murdered  woman,  had  been 
married  to  the  defendant  more  than  25  years. 
iDnrlng  all  these  years,  according  to  state- 
ments of  defendant  himself,  and  the  uncou- 
tradicted  evidence  in  the  case,  she  had  made 
him  a  most  exemplary  wife;  had  borne  him 
a  family  of  seven  children;  had  aided  in 
«upx>orting  him  and  herself;  and  had  assist- 
ed in  rearing  and  educating  their  large  fam- 
ily of  children.  The  testimony  shows  that, 
not  long  bef(»-e  the  commission  of  the  mur- 
der, tbe  defendant  had  attempted  to  cut  hi] 


wife's  throat,  and  liad  only  been  prevented 
by  the  interference  of  a  daughter  who 
happened  to  be  present;  that  he  had  beaten 
his  wife,  and  driven  her  from  her  home  and 
children,  threatening  to  kill  her  if  she  re- 
turned; that  he  then,  a  short  time  after  driv- 
ing bar  from  home,  left  home  himself,  and 
his  wife,  who  had  been  sheltered  by  a  kindly- 
disposed  neighbor,  then  deemed  it  safe  to  re- 
turn home  to  hee  children,  and  did  so,  and 
then  applied  for  a  divorce  from  defendant. 
When  defendant  heard  of  her  application  for 
divorce,  he  was  greatly  incensed,  and  threat- 
ened that,  before  she  should  have  a  divorce, 
he  would  kill  her.  The  murder  was  commit- 
ted on  Tuesday,  about  noon.  The  Sunday  be- 
fore the  murder,  defendant,  who  was  still 
staying  away  from  home,  went  to  the  house 
where  the  wife  and  children  lived;  threat- 
ened and  abused  her.  The  next  day,  (Mon- 
day,) although  still  suffering  from  bodily  in- 
juries which  she  had  received  as  the  result  of 
a  brutal  assault  by  him,  the  wife  had  gone 
oat  to  do  some  washing  to  support  her  fam- 
ily; and,  when  she  was  away,  defendant 
again  came  to  the  house,  seardilng  for  her, 
still  abusing  and  threatening  hex.  On  the 
forenoon  of  the  next  day,— it  being  Tuesday, 
the  day  on  which  the  homicide  was  commit- 
ted,—he  came  again  to  the  house,  and,  find- 
ing her  at  home,  renewed  his  abuse  and 
threats.  As  soon  as  he  left,  that  forenoon, 
the  deceased,  alarmed  for  her  safety,  taking 
one  of  their  children— a  son  named  Junius— 
with  her,  went  to  the  Justice  of  the  peace  to 
get  out  a  warrant  against  defendant,  to  put 
him  under  bonds  to  keep  the  peace,  returned, 
and  arrived  at  her  home  at>out  noon  on  this 
day.  Defendant  heard  of  this,  and  became 
greatly  Incensed  thereat,  and  immediately 
went  to  the  place  where  be  had  been  sleep- 
ing, got  the  pistol  with  which  the  murder  was 
committed,  and  went  to  the  home  of  his 
family.  The  deceased,  Hester  Reed,  had  just 
returned  from  her  mission  to  the  Justice  of 
the  peace.  The  rest  of  the  family  were  down 
In  the  basement,  eating  theh:  dinner.  One 
daughter,  almost  grown,  was  away  at  school. 
Two  of  the  children,  the  youngest,  were  play- 
ing in  an  adjoining  room.  Another  one, 
Mary  McHenry,— a  married  daughter,— had 
just  left,  taking  her  husband,  who  was  at 
work,  his  dinner.  The  deceased  was  sitting 
in  the  front  room,  talking  with  a  neighlwr 
woman,  Kate  Moore,  when  defendant  entered 
with  his  pistol  in  his  hand,  walked  up  to  the 
deceased,  addressed  vile  and  abusive  lan- 
guage to  her,  exclaiming:  "You  old  bitch! 
You  have  served  a  writ.  I  will  serve  a  writ 
on  yon,  and  serve  it  well,"— drew  the  pistol 
down  upon  her,  and  seized  hold  of  her.  She 
struggled  to  escape  from  him,  fell  upon  the 
floor,  and  then,  while  she  was  lying  upon 
the  flocHT,— upon  her  right  side,— endeavoring 
to  arise,  defendant,  standing  back  of  and 
attove  her.  In  a  line  with  her  body,  about 
four  feet  from  her,  fired  two  shots  into  her 
prostrate  body,— one  entering  the  left  arm 
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near  the  shoulder,  ranslas  doiniward,  and 
coming  oat  between  the  elbow  and  fwearm; 
the  other  shot— the  fatal  one— entorlng  the 
back  of  her  left  shoulder,  aod  ranging  down- 
ward and  inward,  passing  through  the  Inng, 
heart,  and  liver,  and  lodging  in  the  walla  of 
the  abdomen.  The  deceased  atniggtod  up, 
and,  staggering  out  ot  the  door  («  the  side- 
walk, died  almost  instantly.  Defeodast 
then  turned  and  grappled  with  the  mothcs' 
of  the  deceased,  who  had  rushed  np  the 
stnlrway  from  the  boaeaaeat  npon  hearing 
the  flrat  shot,  and  endeaTored  to  shoot  hw, 
also;  but  she  struggled  from  him,  escajted 
Into  an  adjoining  room,  barred  the  door,  and. 
Jumping  from  an  open  window,  escaped. 
Just  before  she  reached  the  sidewalk  she 
heard  another  shot  Defendant  had  goa« 
into  the  next  room,  and,  placing  the  pistol 
to  hla  own  brenst,  liad  fired,  the  ball  entering 
cioae  to  the  heart;  and  when  the  poUceman 
entered,  a  short  time  after,  the  defendant 
waa  found  lying  on  the  floor  in  the  Inner 
room,  with  a  smolcing  pistol  dntched  in  his 
hand,  unconsdoas  from  the  loss  of  blood  and 
the  wound  in  his  breast,  lite  defendant  liad 
pnt  into  execution  the  threats  which  he  had 
rc])eatedl7  made  before,  of  hla  latsntion  to 
kUl  his  wife.  He  waa  takon  to  the  city  lio»- 
pltal,  and  from  there,  afterwards,  when  sufl- 
clentiy  recovered,  to  the  cotmty  JaQ,  at  wldeh 
place,  shortly  after  being  confined  there,  in  a 
conversation  with  one  of  the  Jailers— Andy 
Ollare— about  the  woond  in  his  breast,  he 
remaiiced,  concerning  it,  "that  he  came  near 
getting  hlms^f  with  that  shot,  but  hadnt 
done  it  but  wished  he  had  succeeded." 

The  state  established  the  charge  of  a  delib- 
erate murder  by  proot  of  threats,  and  pre- 
Tlons  attempts  to  IdU;  indeed,  one  rarely  en- 
counters, in  the  history  at  crime,  a  homi- 
cide diaracterized  by  more  canaeless  brutal- 
Hy.  The  guilt  of  defendant  waa  overwhdm- 
Ingly  proved  by  the  evidence  of  disinterested 
neighbors,  both  white  and  blade,  and  by  his 
own  children.  Over  and  against  this  mass 
of  evidence  upon  the  part  ot  the  state,  the 
defendant  offers  nothing  except  his  own  un- 
supported and  imeorroborated  testimony  that 
his  wife  came  to  her  death  by  an  accidental 
discharge  of  the  pistol,  in  his  attempt  to 
wrest  it  out  of  her  hand.  He  explains  his 
pos8e8sl<m  of  the  pistol  at  the  time  by  say- 
ing that  he  suspected  one  Green  of  taking 
beer  to  his  house,  and  that,  as  he  bad  whipped 
G-reen  once  before,  he  merely  took  the  pistol 
along  to  protect  himself  In  case  he  should  en- 
counter Green  there;  that  he  went  into  the 
house,  and  started  to  go  Into  another  room 
to  see  If  Green  was  in  there,  when  Ills  wife 
and  Kate  Moore— the  neighbor  who  was  sit- 
ting with  her— both  toclk.  hold  of  him,  with- 
out a  word  having  passed  between  them,  and 
before  he  had  exlilbited  the  pistol,  caught 
him.  and  undertook  to  take  It  from  him,  and 
in  the  struggle  she  was  accidentally  shot. 
The  physical  facts,  as  to  the  course  of  the 


bnUete  throu^  the  body  of  the  dead  woman, 
rendered  defendant's  account  impossible,  an4 
corroborated  the  testimony  of  defotdani's 
son  Junius  Keed,  who  saw  both  the  ittat 
fired,  and  who  testified  tliat  they  were  finsd 
by  defendant  wliile  deceased  biy  on  her  right 
aide,  atmg^ng  to  raise  henetf  from  the 
floor  with  her  right  hand,  and  wltk  the  left 
side  ot  her  body  towards  defendant,  and  de- 
fendant standing  back  of  and  over  hex,  ia  a 
line  wiUi  ber  body,  and  wltii  the  pistol 
pointed  tB  a  manner  in  wbtA  the  balls  wooM 
range  downward,  exactly  as  shown  by  the 
post  mortem  ezamtnetlon  made  by  the  cor- 
oner. Defendant's  story  was  Incousistent 
uncorroborated,  and  utterly  improbaoie. 
while  the  testimony  of  the  state,  from  the 
lips  of  defendant's  own  diildren,  overwhelm- 
iDgiy  establiabed  a  moat  complete  case  of 
murder  in  the  first  degree.  The  errors  as- 
signed relate  entirdy  to  supposed  Misdlfse- 
tion  in  the  instructions  given,  and  in.  refudng 
others. 

1.  There  was  no  error  in  refusing  insane- 
tlon  No.  6  prayed  by  defendant,  which  in- 
formed the  Jury  that  the  law  presnmed  the 
defendant  innocent  of  the  charge,  and  Oat 
the  burden  of  proving  his  guilt  beyond  a  rea- 
sonable doubt  rested  npon  the  state,  for  tlie 
reason  that  the  court  gave  the  same  bsstmc- 
tion  to  the  Jury  in  the  first  asked  by  state, 
and  the  third  given  of  its  own  motion.  A 
useless  repetition  should  always  be  avc^ed. 

2.  The  inost  serious  contenticn  of  the  learn- 
ed counsel  for  defendant  is  in  regard  to  ia- 
stmction  No.  8  given  at  the  instance  of  the 
prosecuting  attorney.  It  is  in  these  words: 
"(8)  If  the  Jury  believes  from  the  evidence 
that  the  defendant  wUIftiny— that  is,  hitea- 
tlonally— used  upon  Hester  Reed,  at  some 
vital  part,  a  deadly  weapon,  as  a  loaded  re- 
volver or  pistol,  in  the  absence  of  quallfTing 
fhcts,  defendant  must  be  presnmed  to  know 
the  effect  Is  llkdy  to  be  deadly,  and,  know- 
ing it,  must  be  presumed  to  Intend  death, 
whidi  is  the  probable  and  ordinary  coose- 
qnence  of  such  an  act;  and,  if  such  deadly 
weapon  is  used  without  Just  cause  or  provo- 
cation, he  must  be  presumed  to  do  it  wick- 
edly, or  from  a  bad  heart.  And  If  the  im 
believes  that  defendant  took  the  Ufe  of  said 
Hester  Reed  by  shooting  her  In  a  vital  gait 
with  a  revolver  or  pistol,  with  a  manUest 
design  to  use  such  weapon  upon  her,  aad 
with  saffldent  time  to  deliberate,  and  fnUr 
form  the  conscloua  purpose  to  kiQ,  and  witk- 
out  sufficient  reason  or  cause  or  extennatioD, 
then  such  killing  is  murder  In  tha  first  de- 
gree; and  while  it  devolves  on  the  state  to 
prove  the  willfulness,  deliberation,  and  mal- 
ice aforethou^t,  all  of  which  are  necessaj; 
to  constitute  murder  in  the  first  d^ree,  fH 
these  need  not  be  proved  by  direct  evidescp, 
but  may  be  deduced  from  all  the  facts  aad 
circumstances  attending  the  killing,  aad  if 
the  Jury  are  satisfied,  and  can  reasooel)!; 
infer  their  existence  from  aU  the  evideocf. 
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tbey  wm  be  warranted  In  4ndins  defendant 
Konty  of  nwurder  tn  the  first  degree."  The 
criticism  on  tUs  instractlon  la  that,  by  giv- 
ing It,  the  criminal  court  dispensed  with 
premeditation,  aa  an  element  of  murder  In 
tlie  first  degree.  We  do  not  think  tl>e  point 
ia  wd  taken,  for  sereral  reasons:  First, 
tlie  court  had  already,  in  the  sixth  and  sev- 
enth  tnstractlons  for  the  state.  Immediately 
preceding  this  instruction,  defined  "premed- 
itation" to  the  jury,  and  had  told  tlie  Jury, 
In  plain  and  concise  words,  that  tiiey  most 
find,  beyond  a  reasonable  doubt,  not  only 
that  the  killing  was  done  wlUfnUy  and  de- 
Uijerately,  but  premedltatedly.  This  court 
has  often  held  that  all  the  instmctlons  moat 
be  read  together,  and  if,  altogether,  they  con- 
stitute a  correct  charge  to  the  Jury,  no  error 
is  committed,  though  some  one  instractlon 
may  not  cover  the  whole  case.  But  the  in- 
struction is  not  in  Itself  erroneous.  This 
Identical  instruction  came  imder  review  In 
State  V.  Wisdom,  84  Mo.  177,  and  was  held 
not  to  be  error,  but  was  supported  by  State  v. 
Alexander,  66  Mo.  148;  State  v.  Wingo,  66  Mo. 
181;  State  v.  Curtis,  70  Mo.  594;  State  v.  Dlcli- 
son.  78  Mo.  438.  But,  more  than  this.  It  Is  an 
elemental  principle  In  criminal  pleading  that 
ttie  Indictment  must  allege  every  substantive 
fact  that  is  necessary  to  establish  the  guilt  of 
a  defendant  In  State  v.  Dale,  108  Mo.  ZOo, 
18  S.  W.  Kep.  976,  the  indictment  omitted 
the  word  "premedltatedly,"  but  used  both 
"ddiberatdy"  and  "malice  aforethought" 
We  held  the  indictment  sofflclently  charged 
premeditation,  on  the  ground  that  the  word 
"deliberately"  was  a  generic  term,  including 
"premedltatedly,"  and  because  premeditation 
was  also  Included  In  the  words  "malice  afore- 
thought." These  last  words  have  been  held 
to  mean  both  malice  and  premeditation. 
State  V.  Thomas,  78  Mo.  327;  State  v.  Lowe, 
93  Mo.  547,  6  S.  W.  Rep.  889. 

3.  Cotmsel  also  insist  that  the  criminal 
conrt  erred  in  declaring;  In  the  seventh  In- 
struction for  the  state,  that  there  was  no  ev< 
idence  tending  to  show  the  existence  of  any 
passion  caused  by  any  Just  at  lawful  provo- 
cation. In  its  definition  of  "deliberation." 
Counsel,  however,  has  nowhere  indicated 
wbere  such  evidence  la  to  be  found  In  the 
record.  Hia  claim  la  entirely  at  variance 
with  the  testimony  of  his  dient  who  claims 
the  kllUng  was  purely  accidental;  and  there 
is  not  a  word  in  the  state's  evid«ice  that 
slMws  the  slighteat  provocation,  by  word  or 
deed  of  the  deceased,  as  a  cause  for  the  kiU- 
ing.  The  instruction  was  correct  and  appro- 
priate, under  the  evidence. 

4.  There  was  no  error  in  refusing  to  in- 
struct in  murder  in  the  second  degree.  The 
offense  was  either  murder  in  the  first  degree, 
or  the  defendant  waa  not  gallty,  because  his 
wife  was  accidentally  shot  The  evidence 
does  not  tend  to  show  any  grade  lower  than 
the  highest  degree  of  murder,  if  the  state's 
evideooe  is  to  be  credited;  and,  on  the  other 


hand.  If  the  Jury  beUeved  the  defendant  he 
should  have  been  acqaitted,  en  the  theory  of 
an  accidental  killing. 

The  Jury  found  against  the  defendant,  and 
were  fnlly  Justified  in  doing  sa  The  defend- 
ant tias  been  aecorded  every  facility  for  malt- 
ing his  defense.  Two  Juries  have  found  him 
gallty,  and  no  error  whatever  appears  in  the 
txanaoript  before  us.  The  Jodgment  ia  af- 
firmed.  All  concur. 


STATE  V.  MELTON. 
(Supreme  Conrt  of  Missouri,  Division  No.  2. 
Nov.  9,  1893.) 
Cbihi?ial  Law— PEI.ONIE8— Misdemeanob. 
An  offense  that  is  a  felony  becanse  it 
may  be  panlshed  by  imprisonment  in  tiie  peni- 
tentiary la  not  by  reason  of  a  less  pnnishment 
being  infiicted,  reduced  to  a  misdemeanw. 

Appeal  from  circuit  court,  Newton  county; 
Joseph  Cravens,  JTudgfe 

Henry  Melton  was  ooavleted  of  rape,  and 
appeals.    Affirmed. 

Jas.  H.  Pratt,  tor  a^ellant  n.  P.  Walker, 
Atty.  Oen.,  aad  John  T.  Sturgla,  for  the 
State. 

GANTT,  P.  J.  The  defendant  was  tried 
and  convicted  of  an  assault  with  intent  to 
rape  in  the  cinsnlt  court  of  Newton  county, 
and  his  punishment  asseesed  at  six  months 
in  the  county  Jail.  He  was  Indicted  under 
section  3490,  Rev.  St  1889.  His  appeal  was 
taken  to  the  St  Louis  ooort  of  appeals,  but 
that  court,  not  having  Jurisdiction  of  "cases 
of  fekmy,"  (section  12,  art.  6,  Const  Mo.  1875. 
and  section  5  of  amendment  Oiereto,  adopted 
in  November,  1884,)  certified  the  appeal  to 
tills  court.  The  crime  diarged  is. a  felony, 
aa  the  offenae  denounced  by  the  statute  may 
be  punished  by  imprisonment  In  the  peniten- 
tiary. "Fhe  fact  that  less  punishment  than 
ImpriscHinient  in  the  penitentiary  was  as- 
sessed in  this  case  does  not  reduce  the  of- 
fense to  a  misdemeanor.  Stote  v.  Deffen- 
bacher,  61  Mo.  26;  State  v.  Oreen,  06  Mo. 
631;  State  v.  Clayt<m,  100  Mo.  616,  13  S. 
W.  Bep.  819;  State  v.  Gilm<M«,  28  Mo.  App. 
501. 

2.  We  have  fnlly  examined  this  record,  and 
the  brief  of  counsel  for  appellant  and  we 
find  no  complaint  In  the  motion  for  new  trial 
or  elsewhere  of  the  instructicms  given  by  the 
court  nor  is  it  claimed  that  the  court  did 
not  folly  instruct  upon  ail  questions  of  law. 
No  exceptions  to  evidence  have  been  saved. 
Defendant  simply  asiis  that  we  hold  that  he 
demonstrated  his  innocence.  In  this  he  ev- 
idently overlooks  the  fact  that  this  Is  an  ap- 
pellate court  and  it  is  not  our  province  to 
usurp  the  functions  of  the  Jory.  l^ey  heaid 
his  evidence,  and  found  agitine-t  him;  and. 
aa  there  waa  evidence  from  which  they  might 
so  find  if  they  believed  it,  we  have  no  rigiit 
to  interfere  on  this  ground  alone.  The  Judg- 
ment la  affirmed.    All  concur. 
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TREZBVANT  t.  RAINS  at  ftL 
(Sapreme  Court  of  Texas.    Juiie  25,  1892.) 
Wills — Ezioution — Undde  Inplubncb. 
Where  It  Is  difficult  to  reconcile  the  acts 
and  lancruage  of  those  who  would  take  under  a 
will  offered  for  probate  with  anjr  other  conclu- 
sion than  that  it  was  the  result  of  undue  in- 
flnence  exercised   by   them   on   testatrix,   then 
too  feeble  to  resist  importunity,  a  verdict  sus- 
taining the  will  will  be  set  aside,  and  a  new 
trial  granted. 

On  rehearing.    Reversed. 

For  former  report,  see  X9  S.  W.  Rep.  567. 

STAYTON,  0.  ^.  This  Is  an  uppeaX  from  a 
proceeding  probating  the  will  of  Mrs.  Maria 
Raina  The  probate  of  tbe  will  waa  contest- 
ed by  tbe  aon  of  a  deceased  daughter  of 
MiB.  Rains  on  three  grounds.  It  was  claimed 
that  Mrs.  Ralna  had  not  sufficient  mental 
c^adty  to  make  a  will  at  the  time  the 
paper  was  executed,  and  that  In  fiict  the 
signature  to  her  will  was  not  hers,  but  that 
of  one  of  the  beneficiaries,  who  directed 
and  controlled  the  pen  which  made  tbe 
signature,  while  it  was  In  the  powerless 
band  of  the  testatrix.  It  waa  further  con- 
tended that  the  will  was  the  result  of  undue 
influence,  exercised  by  the  beneficiaries  un- 
d^  It  upon  the  testatrix;  but  the  will  was 
admitted  to  probate  on  appeal  to  the  dis- 
trict court,  and  that  judgment  was  affirmed 
at  a  former  day  of  this  court  on  repcnrt  of  com- 
mission of  appeals.  The  case  is  now  before 
us  on  motion  for  rehearing,  and,  <ni  a  full 
examination  of  tbe  entire  evidence,  we  feel 
constrained  to  grant  the  motion,  on  the 
ground  that  the  evidence  bearing  on  the 
questloa  ot  undue  Influence  was  such  as  to 
have  requited  the  verdict  of  the  Jury  to 
be  set  aside,  and  a  new  trial  granted.  Tbe 
will  was  made  at  a  time  when  tbe  testatrix 
was  exi)ected  to  die  at  any  hour.  Four  daya 
before  its  execution  the  family  physician 
had  announced  that  fact,  and  all  the  fam- 
ily present  knew  that  her  death  must  soon 
occur.  She  was  as  feeble  as  she  could  be 
and  live.  About  three  weeks  before,  she  re- 
turned ftom  California,  where  she  had  been 
In  quest  of  health,  to  her  home  in  Oalves- 
t<Mi,  where  she  had  a  sister  residing,  with 
whom  she  was  on  most  friendly  terms;  but 
that  sister  was  not  advised  of  her  return 
until  nearly  three  weeks  had  elapsed,  during 
all  erf  whldt  time  the  testatrix  was  desper- 
ately IlL  When  she  visited  the  house  her 
reception  by  the  children  of  tbe  dying  woman, 
who  were  with  her,  if  there  be  any  faith 
to-  be  placed  in  human  testimony,  was  not 
such  as  the  relationship  of  the  parties  and 
the  sorrowfol  surroundings  would  ordinarily 
have  secured.  Mrs.  Bums,  a  daughter  of  the 
testatrix,  lived  in  another  town,  not  remote 
from  Galveston,  the  residence  of  her  mother, 
but  was  not  advised  of  her  mother's  return 
and  dying  condition  until  after  the  will 
was  made;  and  the  fact  that  a  brother, 
who  was  by  the  will  cut  off  with  one  dollar, 


although  shown  to  be  the  favorite  sod  at  tbe 
testatrix,  for  whom  most  Ul>entl  proviaiou 
had   been   made  in   a  former   will   of  t!i- 
mother,   by  telegram   informed  Mra.    Bnrus 
of  her  mother's  o(mdltlon,  seems  to   have 
been  the  real  ground,  although  some  other 
was  given,  on  which  some  or  all   of  the 
three  children   who  under  the  wHl    mmld 
take  four-fifths  of  the   estate  caused   thai 
brother  to  be  arrested  and  held  in  prison 
until  the  morning  of  the  day  on  which  the 
mothOT  died.    The   manner  in   which    Mis. 
Boms  was  received  by   her  brothers  and 
sisters  when  she  reached  the  boose  of  her 
mother   clearly   showed    that   she   was   not 
wanted  there  by  the  children  who,  under  the 
will,  would  take  the  greater  part  of  the  es- 
tate.   The  three  children  to  whom  four-flfths 
of  the  estate  would  pass  under  the  will  were 
with  the  mother  at  the  time  the  wIR  was 
made,   and   so   continued   until   her   death. 
The  mother  had  not  been  on  friendly  terms 
with   one  of  ^em,  a  daughter,   for    man; 
years.    Such  was  the  estrangement  that  th« 
mother  had  not  permitted  tbe  daughter  to 
enter  her  house  for  many  years.    Tbe  mother 
and  father  had  become  estranged   after  a 
long  married  life.    Litlgaticm  arose  between 
them,    which    perhaps    ended    in    divorce 
Those  who  claimed  under  the  will  offoed 
for  probate  arrayed  themselves  on  the  side 
of  the  flatber,  and  the  mother  complained 
bitterly  of  their  conduct    Mrs.  Bums  was 
friendly  to  her  mother  In  that  oontroversr, 
and  the  son  who  was  cut  off  with  one  dol 
lar,  and  sent  to  prison  by  his  brothers  and 
sister,  while  his  mother  lay  dying,  was  her 
steadfast  sni^ort  in  all  her  troubles.    Mn. 
Rains  had  expressed  an  intention  at  differ- 
ent tlme%  to  provide  in  her  will  for  ooo- 
testant,  who  was  her  grandson,  and,  on  ae- 
cotmt  of  physical  affliction,  unable  to  take 
care  of  himself;   but  to  him  the  will  gare 
nothing.    In  view  of  the  fact  that  the  ca^ 
must  be  tried  again,  it  would  not  be  proper 
to  comment  on  the  evidence,  but,  acting  on 
the  motion  before  us,  it  must  l>e  stated  that 
,  the  testatrix  at  the  time  the  will  was  made 
was  surrounded  by  the  children  who  would 
take  the  greater  part  of  the  estate.    She 
was  evidently  in  a  condition  in  whidi  she 
was  likely  to  be  easily  influenced.    Ilie  evi- 
dence tends  to  show  the  exclusion  of  tbe 
other  children   and   relations  of  the  dying 
woman  was  not  necessary  for  her  welfare, 
and  there  Is  much  evidence  tending  to  show 
that  the  course  pursued  was  with  intent  that 
the  beneficiaries  should  have  oontrol  of  tbe 
testatrix  in   all   respects,    with   a   view  to 
shape  her  course  in  acoordance  with  what 
they    deemed    their    interests.    There    maj 
have  been  no  undue  influence,  but  such  is 
the  difficulty  of  reconciling  the  acts  and  lan- 
guage of  those  who  would  take  under  tbe 
paper  offered  for  probate  with  any  other 
conclusion  than  that  the  paper  was  the  re- 
sult of  undue  influence  exercised  by  them 
upon  their  mother,  then  too  feeble  to  resist 


Digitized  by 


Google 


Tex.) 


POOL  e.  STATE. 


891 


Imqportanlty,  tbat  Justice  requires  this  case 
to  be  tiled  again.  Those  who  seek  to  take 
under  the  paper  might  posslblr  have  ex- 
plained many  things  tbat  cast  suspicion  on 
their  mottves  and  cooduct,  but  they  were 
.silent  The  former  Judgment  of  tliis  conn 
win  be  set  aside,  and  Judgment  now  ren 
dered  reveislng  the  Judgment  of  the  district 
oourt,  and  remanding  the  cause  for  another 
triaL    It  is  w  ordered. 


HUOHBS  T.  STATB. 

{Court  of  Criminal  Appeals  of  Texas.    Oct.  28, 
1883.) 

-Cbimisu.  Law— Instkuctios  os  Wt'eioht  o»  Ev- 

IDISOB. 

On  the  trial  of  a  perjury  case,  an  in- 
■tmctlon  to  the  jury  to  oonvict  on  the  state's 
case  as  made  by  a  letter  in  evidence,  in  wliich 
defoadant  admitted  liis  |ruilt,  and  the  evidence 
of  a  certain  witness,  nnlesa  it  is  overcome  by 
other  evidence,  U  on  the  weight  of  evidence, 
And  erroneoos. 

Appeal  from  district  court,  Shelby  county; 
S.  W.  Blount,  Special  Judge. 

Henry  Hughes  was  convicted  of  perjury, 
and  appeals.     Reversed. 

Drury  BMeld,  for  appellant.  R.  L.  Henry, 
Asst.  Atty.  Gten.,  for  the  State. 

SIMKINS,  J.  Appellant  was  convicted  of 
perjury,  and  his  punishment  assessed  at  five 
years,  from  which  he  appeals.  Among  the 
numerous  assignmoitt  of  error  It  is  sufficient 
to  notice  but  (me.  Appellant  was  tried  in  a 
Justice's  ooort  In  Shdby  county  toe  disturb- 
ing an  assembly  by  firing  a  pl8t<^  Upon 
the  trial  he  swore  he  did  not  fire  a  pistol, 
nor  have  one  on  his  person  at  the  time  al- 
luded to.  There  was  only  circomstantial  evi- 
-dence  of  his  guilt,  and  he  was  acquitted. 
About  a  year  later— May,  1882— appellant 
was  a  witness  for  the  petitioners  at  the 
habeas  corpus  trial  of  Fayette  Harris  et  aL, 
-charged  with  murder,  and  upon  cross-exam- 
ination admitted  the  authorship  of  a  letter 
shown  to  him,  and  that  its  contents  were 
true.  The  lettw  in  question  was  written  to 
■one  J.  M.  Roberson,  June  6,  1891,  just  after 
his  acquittal  in  the  justice's  court,  and  gives 
the  details  of  the  whole  matter,  acknowledg- 
ing  his   guilt;  stating  further:    "You  know 

I  don't  care  a  G d how  I  swear  when 

I  get  on  the  stand,"  etc.  Appellant  was  in- 
dicted for  perjury,  tried,  and  convicted,  as 
above  stated.  In  his  charge  to  the  jury  the 
-court  stated  that  in  this  case  there  is  no  wit- 
ness who  testlfled  directly  to  the  falsity  of 
the  statement  charged  to  have  been  made  by 
appellant  In  the  justice's  court;  but  the  letter 
written  by  the  defendant,  admitting  the 
«hootlng  he  was  charged  with  in  the  justice's 
court,  takes  the  legal  position  of  a  witness  In 
the  case.  "And  as  to  the  corrob<Hration  neo- 
-ossary  of  each  witness  you  are  instructed 


that  the  testimony  of  the  witness  Ed  Hughes 
is  sufflciently  strong  in  corroboration  of  such 
witness  [the  letter]  to  support  a  conviction 
of  defendant,  unless  overcome  w  outweighed 
by  other  evidence."  There  seems  to  be  no 
Question  that  this  was  a  charge  upon  the 
weight  of  evidence.  The  jury  are  told  to 
c(mvlct  on  the  state's  case  as  made  by  the 
letter  and  Ed  Hughes,  unless  it  Is  overcome 
by  other  evidence.  The  authenticity  and 
truth  of  the  letter  and  the  veracity  of  Ed 
Hughes,  and  the  sufficiency  of  the  two  to 
convict,  Is  declared  as  a  matter  of  law.  Such 
a  charge  is  forbidden  by  law.  Code  Crim. 
Proc.  art.  677;  Wlllson's  CrIm.  St  {  2339; 
Muely's  Case,  31  Tex.  Orlm.  App.  155,  18  S. 
W.  Rep.  411,  and  19  S.  W.  Rep.  915.  The 
Judgment  Is  reversed,  and  cause  remanded. 


POOL  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.    Oct.  28, 

1898.) 

OKBOxix  Iijiw— BvnnHoa— ItaGuutATiom. 

1.  On  a  prosecntion  for  assault  and  battery 
committed  on  a  t>oy,  while  the  statements  made 
by  him  to  his  father  on  coming  home  wounded 
and  crying  are  admissible  as  part  of  the  res 
gestae,  his  subsequent  statements,  made  to  a 
witness  sent  for  by  the  father,  are  not  thus  ad- 
missible. 

2.  Nor  are  the  lx>y's  acts  and  conduct  in 
conducting  his  father  and  the  witness  to  the 
scene  of  tne  difficulty,  in  the  absence  of  defend- 
ant, and  there  pointing  out  the  stick  with 
which  he  daimea  the  assault  was  committed, 
and  the  tree  from  wliich  he  claimed  it  had  been 
broken,  admissible  in  evidence  against  d^end- 
ant. 

Appeal  from  Morris  county  court;  J.  W. 
Bolln,  Judge. 

R.  P.  Pool  was  convicted  of  aggravated 
assault,  and  appeals.     Reversed. 

R.  L.  Henry,  Asst  Atty.  Oen.,  for  the 
State. 


SIMKINS,  J.  Appellant  was  convicted  of 
an  aggravated  assault  and  battery,  and  his 
fine  assessed  at  $75,  from  which  he  appeals. 
Conceding,  under  the  peculiar  facts  of  this 
case,  there  was  no  error  in  overruling  ap- 
pellant's motion  for  a  contlnimnce,  the  court 
certainly  erred  In  admitting  the  testimony 
of  the  witness  Gurlee  as  to  the  statements 
and  acts  of  Charles  Meggnlsen,  the  injured 
boy.  While  the  statements  made  to  the 
ftither  by  tbe  boy  coming  home  wounded 
and  crying  were  part  of  the  res  gestae,  the 
statement  subsequently  made  to  Curlee,  who 
was  sent  for  by  the  father,  was  not  so.  Still 
less  were  tbe  acts  and  conduct  of  the  boy  in 
carrying  bis  father  and  Curlee  on  the  ground, 
In  the  absence  of  appellant,  and  there  point- 
ing out  the  scene  of  the  difficulty,  the  stick 
claimed  to  be  tlie  one  he  was  struck  with, 
and  the  tree  from  which  he .  claimed  the 
stick  was  broken,  admissible  in  evidence 
ajniinst  appellant    On  a  full  consideration 
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of  this  (SBe,  we  are  not  sallsfled  with  the 
verdict,  and  the  Judgment  U  reversed,  and 
cai»e  remanded. 


DBMINT  T.  STATU. 
(Court  of  Criminal  Appeals  of  Texas.    Oct  28, 
1803.) 
CanuKAi.  Law— NoTios  or  ArPSAi^ 
JnrisdictiOB  of  appeal,  in  a  criminal  case, 
will  not  be  entertained,  where  no  notice  of  ap- 
peal is  entered  on  the  minutes  of  the  lower 
court 

Appeal  from  Raines  county  coort;  W.  H. 
Teague,  Judge. 

Charley  Demlnt  was  convicted  of  a  crim- 
inal oBeBBe,  and  appeals.    Dismissed. 

R.   li.   Henry,  Asst   Atty.   Oen.,  fw  the 

State. 

DAVIDSON,  J,  Appeal  in  this  cause  was 
prosecuted  from  the  justice's  court  to  the 
county  court,  in  which  court  the  appeal  was, 
on  the  motion  of  county  attorney,  dismissed, 
for  want  of  a  sufficient  appeal  bond.  Bx- 
amlning  the  record  before  us,  we  have  failed 
to  discover  that  notice  of  appeal  was  enteiv 
ed  of  record  on  the  minutes  of  the  county 
court  Without  this  prerequisite,  this  court 
cannot  entertain  Jurisdlctioa  of  the  cause. 
The  appeal  is  therefore  dismissed. 


BRADSHAW  v.  STATB. 

(Court  of  Criminal  Appeals  of  Texas.    Oct  28, 

1883.) 

CniMiirii.  Law— HnDBMEAHOR— BviDSHOS  o* 
DirPBKBNT  OrFEysES. 
On  trial  for  a  misdemeanor,  where  the 
information  contains  but  one  count,  and  a  wit- 
ness has  given  evidence  of  facts  constituting 
the  crime,  it  is  not  error  to  refute  to  exclude 
the  testimony  of  another  witness  to  the  commis- 
sion by  defendant  of  a  similar  offense  at  a  dif- 
ferent time  and  place  from  those  stated  by  the 
former  witness,  when  defendant  does  not  aslc 
that  the  state  be  required  to  elect  on  which 
transaction  it  will  rely  for  conviction;  since  to 
exclude  snch  evidence  would  t>e  to  allow  de- 
fendant to  dect  on  which  transaction  he  would 
be  tried. 

Appeal  from  McLennan  covmty  court;  W. 
H.  Jenkins,  Judge. 

Oeotge  Bradsiiaw  was  convicted  of  playing 
a  game  of  "craps,"  and  be  appeals.  Affirm- 
ed. 

R.  L.  Henry,  Asst  Atty.  Gen.,  for  the 
State. 

DAVIDSON,  J.  1.  Appellant  was  convict- 
ed of  playing  a  game  of  "craps."  The  affi- 
davit forming  the  basis  of  this  prosecution 
contains  but  cme  count,  and  was  made  by 
McCain,  who  testified  to  facts  constituting 
the  ofTense  charged.  The  witness  Skeltln 
testified  to  a-  similar  ofTenso,  occurring  at  a 
different  time  .and  place.  His  evidence  was 
objected  to,  because  not  coincident  with  the 


case  made  by  McCain's  evidence.  Whetker 
an  Section  can  be  required  in  misdemeaaors, 
where  the  informat]<»  contains  but  one 
count,  and  the  evidence  adduced  abows  more 
than  <me  similar  offense,  has  been  the  solv 
jeet  of  much  diversity  of  opinion.  Street  v. 
State,  7  Tex.  App.  5;  1  Bish.  Grim.  Proc. 
i  458  et  seq.,  and  notes.  Under  the  view 
taken  of  tills  case,  we  deem  It  nnneeessaiT 
to  disousB  that  question,  becatise  the  defend- 
ant did  not  ask  that  the  state  be  required  to 
make  an  electlcm.  When  an  election  is  to  be 
had,  the  rule  in  this  state  is  that  the  proseen- 
tion,  and  not  the  defendant,  is  authorized  to 
make  its  selectloa  erf  the  transaction  nptn 
which  the  state  will  rely  for  a  conviction. 
He,  when  authorized,  may  demand  of  the 
state  an  electitm,  but  this  cannot  be  done  by 
objection  urged  to  the  evidence  sought  to  be 
introduced.  Such  would  have  been  tlie  r^ 
suit  of  sustaining  the  objection  to  Skeltin's 
testimony. 

2.  The  defendant's  special  charge  was  but 
a  reiteration  of  the  objection,  above  re- 
ferred to,  wherein  he  requested  the  Jury  be 
confined  to  McCain's  evidence,  to  the  ex- 
clusion of  Skeltin's  testimony,  in  arrivln«r  at 
their  verdict  The  cotirt  did  not  err  In  refos- 
lug  the  charge.  The  other  points  suggested 
we  deem  without  merit  The  Judgment  is 
affirmed. 


,  DAVIS  V.  STATE. 

(Court  of  Criminal  A]»)eala  of  Texas.    Oct  28. 

189a) 
CaiiuxAi.  IiAW— Objouial  ahd  Apfsixats  Juais- 

DICTIOS   OF  COCRT. 

As  the  criminal  district  court  of  Harris 
county  has  appellate  inrisdietion,  under  Rev. 
St  arts.  1496,  1497,  of  all  criminal  cases  tried 
and  determined  by  Justices  of  the  peace,  it* 
•'original  and  exclusive  iuriadietion"  cannot  ex- 
tend to  the  trial  of  an  mdictment  for  a  misde- 
meanor cognisable  by  the  Jsaticea'  courts. 

Appeal  from  district  court,  Harris  county; 
B.  D.  Cavin,  Judge. 

Bill  Davis  was  convicted  of  keeping  a  dis- 
orderly house,  and  appeals.    Reversed. 

Henry  F.  Fisher,  tor  aj^eltant  R.  L.  Hen- 
ry, Asst  Atty.  Gen.,  for  the  Stale. 

DAVIDSON,  J.  Appellant  was  indicted  in 
the  criminal  district  court  of  Harris  county 
for  keeping  a  disorderiy  house  in  violation 
of  article  341  of  the  Penal  Code,  as  amended 
by  the  act  of  1SS9,  p.  33.  The  punishment 
for  this  offense  is  $200,  and  it  is  therefore 
cognizable  by  tlic  Justices'  courts  of  this  state. 
Const  art  5,  <$  19.  It  is  contended  that  the 
jiurisdiction  of  said  court  in  this  case  could 
only  be  appellate,  and  not  original,  as  was 
exercised.  If  tlils  proposition  is  correct,  this 
convlctioD  is  erroneous.  With  reference  to 
Its  jurisdiction,  the  Constitution,  art  B,  |  1, 
provides  that  "the  criminal  district  court  of 
Galveston  and  Harris  counties  shall  continue 
wilh  the  district.  Jurisdiction  and  organiza- 
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tlon  now  existing  Uy  law  until  otherwise  pro- 
Tided  by  law.'  Tliia  Jurisdiction  Is  found, 
as  It  appertains  to  (he  question  here  involved, 
In  articles  1406,  1^7,  of  the  IteTised  Stat- 
utes.  Article  1496  provldea  that  "the  orinii- 
nal  district  court  Eboll  have  original  and  ex- 
eloalre  Jurisdiction  of  all  casea  of  felony  and 
misdemeanor  In  the  oouatieB  of  Oalreston 
and  Harris,  of  which  the  district  and  oounty 
courts  have  original  and  exduslTe  Jurisdlo- 
tion  under  the  law."  Article  1497  provides 
that  "the  said  court  shall  have  exclusive  ap- 
pellate jorisdlctlon  over  all  criminal  cases 
tiled  and  determined  by  Justice!i  of  the  peace, 
mayors,  and  recorders.  In  «iid  counties  of 
Galveston  and  Harris,  under  Ihe  same  rules 
and  regulations  pi-ovlded  by  law  for  appeals 
from  Justices  of  the  peace,  nrnyora  and  ce- 
oordeTB,  to  tho  county  court  In  criminal 
oases."  In  misdemeanors,  the  Jurisdiction  of 
the  criminal  court,  under  existing  law,  is 
^tber  "original  and  exdusive,"  or  it  Is  "ap- 
pellate." In  cases  where  it  has  "original 
and  excloslTe"  jurisdiction,  it  cannot  exer- 
cise "appellate"  Jurisdiction.  Its  appellate 
jurisdiction  Is  exercised  over  cases  appealed 
from  the  Justices'  courts.  Hence,  its  "origi- 
nal and  exclusive"  jurisdiction  cannot  ap- 
ply to  that  class  of  cases.  The  legislature 
bas  not  sought  to  extend  axuih  original  and 
exclusive  Jurisdiction  to  cases  over  which  the 
justices'  courts  have  power  to  try  and  deter- 
mine, nor,  Indeed  could  It  do  so,  under  tbe 
provibions  of  the  constitution.  Ex  parte 
Gimochio,  30  Tex.  App.  584,  18  a  W.  Bepw 
82.  The  legislature  has  not  sought  to  con- 
fer power,  concurrent  with  justices'  courts, 
upon  the  criminal  court,  to  try  and  determine 
cases  of  this  ctuiracter,  and,  until  that  has 
been  done,  such  Jurisdlcticm  cannot  be  exer- 
cised. The  criadnol  district  court  was  with- 
out authority  to  render  Judgment  In  this 
cause,  wherefore,  it  Is  reversed,  and  the 
cause  remanded. 


8TRINGFBLL0W  t.  STATE. 

(Court  of  Criminal  Appeals  of  Texaa    Oct  28, 
1893.) 

OAMIKO— iNDlOTHBirr— CHIMINilL   LAW— -APPSAI/— 
SUBMLESg  EkROR. 

1.  An  indictment  for  permitting  a  game  of 
dice  to  be  played  at  a  storebonse  in  defendant's 
oontrol  need  not  allege  that  defendant  Itnowing- 
ly  permitted  the  game  to  be  played. 

2.  A  conviction  will  not  be  reversed  on  ap- 
peal for  error  of  the  trial  court  In  permitting 
the  state  to  impeach  a  witness  for  defendant 
who  had  testified  to  no  fact  injnriouB  to  the 
state,  where  there  was  no  statement  of  facts 
showing  that  defendant  was  injured  thereby, 
and  defendant  received  the  lowest  punishment 

Appeal  from  Morris  county  court;  J.  W. 
Bolln,  Jndge. 

J.  J.  Stringfellow  was  convicted  of  p^ 
mittlng  a  game  of  dice  to  be  played  at  a 
storehouse  under  her  contitri,  and  appeals. 
Affirmed. 


a.   L.  Henry,  Aast   Atty.   Oen.,   for  the 

State. 

HURT,  P.  J.  This  is  a  conviction  for  per- 
mitting a  game  of  dice  to  be  played  at  a 
Btorehouse,  the  same  being  under  the  oontrol 
of  app^ant  The  indictment  is  sufficient 
It  Is  not  necessary  for  it  to  allege  that  the 
accused  knowingly  permitted  the  game  or 
dice  to  be  played.  The  state  had  no  right  to 
Impeach  htr  witness,  ns  was  doue  in  this 
case.  AUOtd  had  sworn  to  no  fact  Injiuious 
to  the  state.  The  state  failed  to  prove  any 
material  fact  by  this  witness.  Alford,  hav- 
ing testified  to  no  fact  Injtirious  to  the  state, 
eonld  not  be  Impeached  in  any  manner;  but 
in  the  absMice  of  a  statement  of  facts,  we 
eannot  determine  whether  appellant  was  In- 
jured, or  whether  this  matter  was  harmless. 
The  evidence  of  guilt  may  have  been  abso- 
lutely conclusive.  AmeUant  received  the 
lowest  punishment  The  Judgment  Is  af- 
firmed. * 


SHIELDS  V.  STATE. 

(Gonrt  of  Criminal  Appeals  of  Texas.    Oct.  25, 

188&) 

A881.DI.T  WITB  IbtBHT  TO   RaPB  —  BVISBHCB— IN- 
STBUCTIONS. 

1.  In  a  prosecution  for  assault  with  intent 
to  rape,  evidence  of  the  general  reputation  of 
prosecutrix  for  nnchastity  is  admissible. 

2.  In  a  prosecution  for  assault  with  intent 
to  rape  it  Is  error  to  fail  to  Instmct  as  to  the 
degree  of  force  which  must  have  been  intended 
by  defendant  in  order  to  constitute  the  crime. 

3.  In  a  proaecntion  for  assault  with  intent 
to  rape,  where  the  evidence  makes  an  issue  as 
to  whether  defendant  Intended  to  use  force,  it 
is  error  not  to  submit  to  the  jury  the  law  of  nu- 
gravated  assault  and  battery. 

Slmkins.  J.,  dissenting. 

Appeal  from  district  court,  Bexar  county; 
O.  H.  Noonan,  Judge. 

Dick  Shields  was  convicted  of  assault  with 
intent  to  rape,  and  appeala    Reversed. 

Ed  Haltom,  for  appellant  R.  h,  Henry, 
Asst  Atty.  Oen.,  for  the  State. 

HURT,  P.  J.  Conviction  for  assault  with 
intent  to  rape.  The  prosecutrix  testified  as 
follows:  "My  name  Is  Josephine  Taylor.  I 
am  married,  and  was  married  on  and  before 
October  7,  1889.  I  then  had  4  children.  The 
oldest  was  7  years  old.  I  live  now,  and  did 
In  October,  1889,  in  Bexar  oounty,  in  what 
is  called  the  'Posites  Settlement'  The  neigh- 
borhood is  tolerably  thickly  settled.  My 
nearest  neighbor  Is  a  half  or  three-quarters 
of  a  mUe.  Myself  and  children  were  at  home 
on  the  night  of  October  7,  1889.  I  know  the 
defendant,  Dick  Shields,  [Idoitlfies  him.]  On 
the  night  of  October  7,  1889,  I  saw  the  de- 
fendant at  my  house.  The  first  I  saw  of 
him  he  was  standing  in  my  front  door.  I 
was  In  my  house  In  bed,  and  heard  some  one 
push  the  door,  and  I  said,  'Who  Is  there^' 
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This  was  late  In  the  nl^t;  and  I  had  a 
chair  against  the  door.  As  I  heard  some  one 
push  the  door,  I  said:  'Who's  there?  Is  that 
you,  Dick?'  He  said,  'Good  evening.'  I  said, 
'Is  that  yon,  Dick?'  He  said,  'Is  Joe  got  any 
cartridges  44?*  I  said,  'No;  what  are  yon 
here  for?'  He  said,  'Joe  sent  me  here.*  Joe 
is  my  huslaand.  I  said,  'What  la  the  matter 
with  Joe?'  He  did  not  give  me  any  answer 
till  I  spoke  the  third  time.  He  sank  down 
on  the  bed,  and  said,  'He  [Joe]  caii*t  get  home 
to-night.'  Joe  had  gone  to  San  Antonio,  and 
was  on  the  road.  I  don't  know  who  all 
went  on  the  road  with  Joe,  but  Dick  Shields 
started  out  with  him.  Yes,  sir;  defendant 
sank  down  on  the  bed,  and  when  he  said 
there  was  nothing  the  matter  with  my  hus- 
band I  was  ezdted,  and  knew  he  was  ther« 
for  no  good  purpoaeu  I  strack  at  blm  wttb 
my  right  hand,  and  he  caught  it,  and  bdd 
it  tight,  and  It  made  my  hand  ache.  H» 
said:  'I  have  come  to-night  to  see  you.  I 
have  always  loved  you.  I  spoke  to  ybu  every 
time,  and  yon  do  not  speak  to  me.'  He  said: 
'I  come  to  tell  you  how  much  I  love  you,  and 
come  to  have  a  good  time.'  I  told  him  to 
leave  my  house.  He  had  taken  out  a  flask 
of  some  kind,  and  said:  'Josle,  I  want  you 
to  drink  with  me;  forgive  me.'  I  said  I 
would  not  He  said,  'Josle,  kiss  me,  then.'  I 
told  him  I  would  not,  and  told  him  to  get 
out  He  said,  'I  am  a  good  mind  to  kiU  yon, 
rather  than  have  you  teU  your  husband.' 
When  he  told  me  how  much  he  loved  me, 
and  wanted  me  to  kiss  him,  I  told  him  to 
go  home  to  his  own  wife.  He  said:  'Josle, 
my  wife  has  fooled  me.  That  baby  is  not 
mine.'  He  aald,  'Josle,  kiss  me.'  I  said  I 
would  not,  and  he  said  he  would  make  me 
kiss  him.  He  put  his  hand  on  my  thigh  and 
his  right  knee  on  the  bed.  I  asked  him  what 
he  meant.  He  said,  'I  am  going  to  sleep  with 
you  here.'  I  said,  'No,'  and  I  raised  up  oa 
the  pillow,  and  he  grabbed  at  me,  and  said, 
'I  will  make  you  kiss  me.'  He  grabbed  a 
piece  out  of  my  dress  here,  [indicating,]  and 
it  hung  down.  I  knocked  his  hand  off,  and 
he  said:  'I  will  make  you  kiss  me.  Tou  will 
not  forgive  me.  You  will  not  promise  not 
to  tell  Joe.'  He  then  rushed  at  me,  and 
grabbed  me  with  both  bands.  I  pushed  him, 
and  he  was  drunk  enough  to  stagger.  I  had 
only  a  gown,  and  pldced  up  a  wrapper  off 
the  little  girl's  bed,  and  run  Into  the  side 
room  of  the  house.  I  heard  his  footsteps 
following  me.  I  opened  the  room  door,  and 
run  out  on  the  gallery.  I  heard  him  coming 
out  there,  and  I  thought  it  would  not  do  to 
leave  the  house.  I  then  run  back  in  the 
house  at  the  same  door  he  cajne  in  at  I  run 
against  the  chair  at  the  door  that  he  moved 
when  he  pushed  it  open,  and  he  heard  me 
and  come  in  there.  There  were  some  few 
coals  on  the  fireplace,  and  I  threw  some  kin- 
dling on  it  to  make  a  light  It  was  a  little 
dark  in  the  room,  not  enough  light  to  see 
dearly.    When  he  first  come  in  the  door  he 


strudc  a  match,  and  whoi  the  match  bnzncd 
he  blew  It  out  again.  When  he  came  back  ta 
the  room  again  I  said,  Dick,  do  not  put  your 
hands  on  me  again,  or  I  shall  hurt  yon.'  H« 
picked  up  a  chair  and  turned  it  down  and 
sat  on  it  I  said,  'Leave,  Dick.'  He  said  he 
would  when  I  promised  not  to  tcO  Joe.  Then 
my  little  girl  raised  up,  and  kxAed  at  blm. 
When  he  walked  to  the  dear  mj  UtOe  giil 
raised  up  and  looked  at  him.  He  said:  'Look 
at  these  ebUdren.  If  yon  tefi  Joe,  I  wS  kffl 
him,  and  leave  flieae  children  flatberiesa.  I 
am  under  one  bond  tor  killing  a  man,  aad  If 
yon  tell  him  I  will  kill  him  before  yoor  eirca,' 
He  did  not  leave  thai,  bnt  left  when  he  got 
ready.  He  made  no  further  aaaenlt  on  me. 
When  I  run  ont  on  the  gaOery  I  did  not  cry 
out  or  acream,  becanae  I  was  Skeeved.  Tkere 
are  two  doors  on  the  gallery.  When  I  went 
Into  the  side  room  I  left  the  house  by  a  door 
there,  and  came  back  In  at  the  door  the  de- 
fendant entered.  I  was  afraid,  and  did  not  ay 
ont  The  defendant  had  a  pistoL  I  was 
afraid  he  would  Shoot  me.  He  had  It  in  his 
hand.  I  did  not  see  It  when  I  was  running 
from  him.  I  saw  It  when  he  first  eame  in. 
I  have  known  the  defendant  about  10  yeais; 
maybe  a  little  more.  He  lives  in  my  nei^- 
borhood.  The  defendant  there  [pointing]  ii 
the  man.  The  nezt  morning  I  saw  defendant 
again.  He  came  to  my  house,  and  asked  for 
fire.  I  told  him  I  had  no  fire  for  him.  He 
went  right  in  the  house  and  lit  his  cigarette. 
When  he  got  out  he  asked  me  if  I  had  made 
up  my  mind  not  to  teU  Joe.  I  said  I  had  not 
made  up  my  mind  to  anything.  The  next 
night  "l  saw  the  defendant  a^ln  at  my  house. 
He  came  there  to  the  fence  and  hollered.  I 
spoke  to  my  husband,  and  said:  ThafsDick. 
He  said  he  was  coming  to  kill  you.'  My  bus- 
band  had  returned  home  about  one  o'clock 
in  the  day  after  Dick  had  left  there  in  the 
morning.  I  told  my  husband  all  about  it 
When  Dick  was  hollering  out  there  at  the 
fence,  I  said:  'Don't  go  out  there.  That  is 
Dldt  He  said  he  was  going  to  kill  yoo.' 
He  then  told  Dick  to  leave.  This  was  about 
8  or  9  o'clock  at  night  Defendant  came  up 
on  the  gallery,  and  kept  on  hollering:  'Joe.' 
Joe!  oh,  Joe!'  Then  he  came  Inside  the 
fence,  and  up  on  the  gallery.  Joe  said,  'What 
do  you  want?'  He  said,  'I  want  to  apologize.' 
Joe  went  to  the  door,  and  opened  it  Just  a 
little  bit  I  went  to  my  husband,  and  saw 
Dick  standing  with  one  foot  on  the  gallerir. 
He  had  his  right  hand  in  his  coat  pocket. 
Dick  said,  'Joe,  I  have  come  to  tell  you  some- 
thing.' I  told  Joe  to  tdl  him  he  would  see 
him  in  the  morning.  He  told  him,  and  be 
went  away.  About  a  week  after,  I  made 
the  complaint  upon  which  the  defendant  was 
arrested.  I  did  not  make  the  complaint 
sooner  because  me  and  my  little  giri  were 
side  from  being  exposed  from  b^ng  nm 
around  in  my  night  dothes.  This  all  (m- 
curred  in  Bexar  cotmty,  Texas.  When  d^ 
fendant  was  at  the  bed  he  had  his  hand  oo 
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my  thigb,  and  pressed  me  until  It  hurt  me. 
It  was  not  light  enough  for  me  to  eee' wheth- 
er hla  person  was  exposed  or  not.  Question. 
What  effort  did  he  make,  if  any?  Answer. 
He  caught  me,  and  was  going  to  kiss  me.  I 
got  away  from  him,  and  he  said  he  was  go- 
ing to  make  me  kiss  him,  and  was  going  to 
sleep  with  me." 

Upon  the  trial,  the  appellant  proposed  to 
prove  by  several  witnesses  that  the  prosecu- 
trix's general  reputation  for  cliastlty  was 
bad.  On  objection  by  the  state,  the  proposed 
proof  was  rejected  by  the  court  This  was 
error.  If  such  was  the  character  of  the  prose- 
cutrix, the  presumption  is  that  appellant  was 
aware  of  it  Horback  ▼.  State,  43  Tex.  242. 
What  purpose  could  such  proof  subserve? 
Ii^plain  the  conduct  of  appellant  towards  the 
prosecutrix.  Men  take  liberties  with  fallen 
women  without  Intending  a  rape»  while  they 
would  not  with  chaste  ladies. 

The  court  omitted  to  define  to  the  Jnry 
what  degree  of  force  must  be  intended  by 
tlie  a£cuBed  to  oonstitate  an  assault  with 
intent  to  ravish.  The  omission  was  excepted 
to  at  the  proper  time.  Was  this  required  In 
this  character  of  case?  In  rape,  it  is.  In  as- 
saults to  rape,  why  not?  Rape  is  the  carnal 
knowledge  of  a  woman  without  her  con- 
sent, obtained  by  force.  (Neithw  threats  nor 
fraud  are  in  this  case.)  Wliat  character  of 
force?  Such  as  might  reasonably  be  sup- 
posed suf&cient  to  overcome  resistance,  tak- 
ing into  consideration  the  relative  strength 
of  the  parties,  and  other  circumstances  of 
the  case.  In  an  assault  to  rape,  to  be  guilty, 
the  accused  must  make  an  assault  uxx>n  the 
woman.  The  assault  must  be  accompanied 
with  the  specific  intention  to  rape;  with  the 
specific  intention  to  have  carnal  knowledge  of 
the  woman;  to  have  carnal  knowledge  of 
the  woman  without  her  consent;  to  have 
carnal  knowledge  of  the  woman  by  force;  to 
have  carnal  knowledge  of  the  woman  with- 
out her  consent,  and  by  the  use  of  such  force 
as  is  sufi&cient  to  overcome  such  resistance  as 
the  woman  should  make.  We  cannot  con- 
ceive it  possible  for  a  man  to  assault  a  wo- 
man with  intent  to  ravish  her  without  in- 
tending to  do  (to  accomplish  his  purpose)  all 
that  which  the  law  requires  to  be  done  to 
constitute  rape.  This  proposition,  we  think, 
is  evident 

How  stand  the  authorities?  In  Rex  r. 
Lloyd,  7  Car.  &  P.  318,  Patteson,  1.,  in  sum- 
ming np,  said:  "In  order  to  find  the  prisoner 
guilty  of  an  assault  with  intent  to  commit 
rai>e^  you  must  be  satisfied  that  the  prisoner, 
when  he  laid  hold  of  the  prosecutrix,  not 
only  desired  to  gratify  his  passions  upon  her 
person,  but  that  he  Intended  to  do  so  at  all 
events,  and  notwithstanding  any  resistance 
on  her  port."  See,  also,  Reg.  v.  Wright,  4 
Post  &  F.  967.  Henry,  J.,  (In  State  v.  Priest- 
ly,) says:  "It  must  appear  from  the  evidence 
that  the  defendant's  Intention  was,  if  it  be- 
came necessary,  to  force  a  compliance  with 


his  desires  at  all  events,  and  regardles  of 
any  resistance  made  by  his  victim;"  citing, 
in  support  of  this  position.  Com.  v.  Merrill, 
14  Gray,  415;  Reynolds  v.  People,  41  How. 
Pr.  179;  Jolce  v.  State,  63  Qa.  SO;  State  v. 
Burgdorf,  53  Mo.  65;  and  we  wiU  add  Ma- 
honey  V.  People,  43  Mich.  38,  4  N.  W.  Rep. 
646;  State  v.  Hagerman,  47  Iowa,  151;  Tay- 
lor V.  State,  50  Ga.  79.  In  this  state  the 
same  rule  is  announced.  Brown  v.  State,  27 
Tex.  App.  330,  11  S.  W.  Rep.  412. 

Appellant  excepted  to  the  charge,  because 
it  did  not  submit  to  the  Jury  the  law  of  ag- 
gravated assault  and  battery.  While  the  con- 
duct of  appellant  was  reprehensible  in  the 
extreme,  and  the  violent  and  Indecent  fa- 
miliarity with  the  person  of  the  prosecutrix 
against  her  will  may  or  may  not  have  been 
for  the  purpose  of  having  carnal  knowledge 
of  her  without  her  consent  and  at  all  events, 
whether  resisted  or  not  whether  he  intmid- 
ed  to  so  accomplish  his  pnrpose,  being  an  is- 
sue In  the  case,  (made  so  by  the  evidence,)  It 
was  the  duty  of  the  court  to  submit  this  is- 
sue to  the  Jury  by  proper  instructions.  See 
PeSerling  v.  State,  40  Tex.  486,  in  which 
the  facts  are  much  stronger  against  the  ac- 
cused than  they  are  in  this  case.  For  the 
reasons  indicated  the  Judgment  is  revened» 
and  cause  remanded. 

SIMKINS,  X,  dissents. 


WESTERN  UNION  TEL.  CO.  v.  LINN.' 

(Court  of  Civil  Appeals  of  Texas.    Nov.   22,^ 

1S93.) 

Telkoraph  Companies  —  Dblat  in  Delivbrino 
Message— Dauaoes  —  Limitation  of  Liabilitt 
— Instrcotions. 

1.  A  telegram  stating  that  "Grace  is  very 
low.  Can  you  come,  and  bring  Maud?"  is  no- 
tice to  the  company  of  a  relationship  existing 
between  the  adareasee  and  the  person  whose 
sickness  Is  announced,  and  that  the  object  is  to 
afford  the  addressee  an  opportunity  to  attend 
on  his  relative  in  her  last  sickness,  or  to  be 
present  at  the  funeral  in  cane  of^eath. 

2.  M<  ntnl  pain  caused  by  delay  in  d  livering 
the  message  is  a  proper  element  of  damages;  and, 
in  an  acticHi  by  the  addressee  against  the  com- 
pany, an  allegation  that  plaintiff  would  have 
taken  a  train  enabling  him  to  be  present  at  the 
funeriil,  if  the  message  bad  been  seasonably 
delivered,  is  not  the  statement  of  a  result  ton 
remote  and  contingent  to  support  the  action. 

3.  A  stipulation  in  the  printed  blank  on 
which  a  telegram  is  written,  relieving  the  com- 
pany from  liability  for  mistakes  or  delays  in  the 
transmission  or  delivery  where  the  message 
has  not  been  repeated.  Is  void,  in  so  far  as  it 
seeks  to  relieve  the  company  from  liability  for 
its  servants'  negligence  in  delaying  the  delivery 
of  the  message. 

4.  'l''he  admission  of  hearsay  evid^ice  is 
harmless  error,  where  there  is  competent  and 
uncontradicted  evidence  on  the  same  subjeot. 

5.  In  an  action  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message  announ- 
cing the  sickness  of  plaintiff's  sister,  an  instruc- 
tion to  find  for  plaintiff  "such  sum,  and  no 
more,  as  the  evidence  may  show  will  com- 
pensate plaintiff  for  the  injury  sustained,  if  any, 
to  his   fedings,   taking  into  consideration   tlie 


'Rehearing  pending. 
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mental  pain  aad  ■nfferin«,  if  any,  Bnatained  by 
him  because  of  not  being  able  to  attend  the 
faneral,"  does  not  assume  that  plaintiff  suffered 
injury  or  mental  angoisb,  but  leayes  that  ques- 
tion to  the  jofT. 

Appeal  from  district  court,  Travis  county; 
Junes  EL.Bobertmn,  Judge. 

Action  by  Henry  A.  Unii  against  the  West- 
ern Unt<xi  Telsi^aph  Company  for  dday  in 
d^yerlng  a  telegram.  From  a  Judgment  tn 
plolntilTB  faror,  deftofdant  appeals.  Af- 
firmed. 

The  other  facts  AiOy  appear  In  the  toOaW' 
lag  statement  by  OOLLARD,  J.: 

This  is  a  suit  by  the  appeOee  against  tbe 
aj^ellant  for  damages  for  injury  to  feelings, 
caused  by  delay  in  delivering  a  message 
anwranctaig  tte  Illness  oif  a  sister,  the  delay 
piereBtlng  him  from  being  present  at  ber 
funeral.  The  sister  was  a  Mrs.  Grace  Vails, 
and  resided  at  Beaavldes,  Tex.  Plaintiff  re- 
aided  at  AnsUa,  Tex.  The  dispatch  was 
sent  by  another  stater,  Kate,  ft^nn  Bena- 
vides,  to  plalntur,  at  Austin,  as  foUows: 
"Benavides,  Texas,  January  25.  To  H.  A. 
Unn,  Austin:  Grace  is  very  low.  Can  you 
come,  and  bring  Maud?  Kate."  It  was  r»- 
ceived  by  defendant,  at  Austin,  on  the  2Sth 
day  of  January,  1881,  at  e:Sl  P.  M.,  as 
Shown  by  tbe  indorsement  thereon,  and  was 
not  delivered  until  next  day,  when  it  yft» 
left  at  plaintiff's  place  of  buainess  a  little 
after  9  o'clock  A.  M.  The  evidence  tends 
to  show  that,  by  the  use  of  ordinary  dili- 
gence, the  message  would  have  been  de- 
livered to  plaintlfl  in  time  for  him  to  have 
taken  the  train,  which  he  would  have  done, 
and  have  reached  Benavides  t)efore  his  8i» 
ter  would  have  been  burled.  About  the  time 
he  received  the  message,  but  later,  be  re- 
ceived another,  stating  that  his  sister  was 
dead,  to  which  he  replied  that  it  came  too 
late,  and  he  could  not  get  there.  The  r^- 
ular  passenger  train  from  Austin  on  the  In- 
ternational &  OrGut  Northern  Railroad— upon 
which  lie  must  have  traveled— left  at  8  A. 
M.,  and  connected  at  San  Antonio  with  tbe 
Aransas  Pass  Railroad  train  for  Corpus 
Ohristi,  at  which  place  the  latter  would 
have  arrived  at  8:55  P.  M.;  and  a  passen- 
ger train  left  iliis  place  at  6:30  the  next 
morning  on  the  Texas  ft  Mexican  National 
Railroad,  and  arrived  at  Benavides  at  11:40 
A.  M.  So  that,  had  the  message  been  de- 
livered promptly,  plaintiff  would  have  gone 
by  that  route,  and  reached  Benavides  at 
11:40  A.  M.  on  the  27th.  Had  it  been  so 
delivered,  he  would  have  dispatched  to  Bena- 
vides that  he  was  coming,  and  the  funeral 
would  have  been  delayed  until  his  arrivaL 
His  sister  was  buried  on  the  26th,  at  4  P.  M., 
having  died  tbe  day  before.  The  connec- 
tions were  such  that  by  starting  from  Austin 
at  night  of  tbe  day  he  received  the  message, 
the  26th,  he  oould  not  have  reached  Bena- 
vides enrlter  than  11:40  A.  M.  on  the  28th, 
to  whicb  time  it  would  not  have  been  per- 
missible to  delay  the  funeral,  on  account  of 


tbe  cause  of  Mrs.  VaUs'  death.— cblldbirth.- 
and  the  ooadition  of  Che  weather.  The  nlgiit 
train  on  the  Inr^rnational  A  Great  Northers 
Railroad  did  not  go  through  to  Laredo;  and 
the  train  from  lisredo  to  Benavides  oo  the 
Texas  &  Meziciin  National  Railroad  arrived 
at  Benavides  at  200  P.  M.  So  that  by 
traveling  that  route,  after  lie  reeelved  the 
dispatch,  he  could  not  baT«  reached  Bena 
Tides  earlier  than  2a0  P.  M.  on  the  28tta. 
The  trial  resulted  in  a  verdict  and  Judgment 
for  plaintiff  for  the  sum  of  $000,  froa  which 
defendant  has  appealed. 

Walfoo,    Hill    &   Walton.    fi>r    appellant 
Geo.  Pendexter,  for  appellee. 

COIiI>ABD,  J.,  (after  sUting  (be  facia) 
Tbe  first  assignment  of  ern»'  is  tliat  tlie 
conrt  erred  in  oveimllng  the  general  and 
special  exceptions  aC  defendant  to  the  peti- 
tion, via.  that  it  sets  up  no  cause  vt  action; 
that  the  damages  sought  are  not  tbe  direct 
and  natural  conseqnenoe  of  the  ne^Ugeuer 
complained  of,  and  are  not  such  as  tlie  lair 
will  deem  to  have  been  contemplated  Iqr  de- 
fendant at  the  time  of  contracting  to  send 
the  message  as  the  probslde  result  at  the 
breach  of  the  contract;  that  tbe  petition  doei 
not  show  that  defendant  had  notice  of  the 
relationship  existing  between  plaintiff  snd 
the  person  named  in  tbe  message  as  being 
rery  low,  or  that  any  relatlonAlp  existed  be- 
tween them;  that  tbe  message  was  to  caB 
plaintifl  to  tbe  sickbed  at  the  person  named, 
and  tbe  damages  dataned  are  on  account  of 
absence  from  her  funeral;  tbat  tbe  object 
<rf  the  message  was  to  have  plaintlfl  present 
at  tbe  sick  bed,  and  the  petition  sbows  tliat 
Budi  object  was  impossible,— dcatb  having 
occurred  before  he  could  have  arriTed^^iit 
presence  at  tbe  burial  not  being  the  object 
<rf  tbe  message,  damages  for  wliicfa  bdng  a 
result  not  contemplated,  and  too  remote  as 
a  basis  of  recovery.  And,  further,  that  the 
petltian  is  insufficient  because  the  canse  of 
action  is  dependent  upon  unoHrtaln  and  bi- 
dependent  acts  and  conduct  Of  plaintiff  and 
others,  to  wit,  that,  if  said  message  had  ben 
delivered  in  reasonable  time,  plaintiff  would 
have  sent  a  telegraphic  message  to  another 
person  tliat  he  would  start  on  the  moraiog 
of  the  26th  of  January;  that  said  message 
would  have  been  received  in  time  to  stay  tlie 
faneral;  that  he  would  have  embarked  oa 
the  train;  and  that  tbe  fbneral  would  hare 
been  stayed,— showing  that  the  injury  and 
damages  complained  of  are  not  proximate. 
or  of  certain  results,  or  such  as  could  have 
been  contemplated  by  tbe  parties,  bat  are  too 
remote,  contingent,  and  uncertain  to  be  re- 
covered. We  do  not  tliink  tbat  tbere  waa 
error  in  overruling  the  demurrer  and  exccp- 
tlona.  Since  the  case  of  Telegraph  Oa  v. 
Adams,  75  Telx.  531.  12  S.  W.  Rep.  85T,  it 
has  not  been  doubted  that  a  telegram  in  dw 
form  of  tbe  one  under  consideration  is  soffl- 
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cient  to  give  notice  to  tbe  company  of  the 
relationship  between  the  person  addressed 
and  the  person  whoae  sickness  or  death  Is 
annonnced:  and  It  has  also  been  settled  In 
Dils  state' that  such  message  will  put  the 
company  npon  notice  that  "its  object  -was  to 
afford  the  party  an  opportunity  to  attend 
ni>on  his  relatlT*  to  his  last  sickness,  or  to 
l>e  present  at  the  funeral,  in  case  of  death." 
Telegraph  Co.  v.  Moore,  76  Tex.  66,  12  S.  W. 
Rep.  949;  Same  t.  Feegles,  75  Tex.  537,  12  S. 
W.  Bep.  860.  Damages  for  mental  pain  and 
disappohitment  cansed  by  the  delay  in  de- 
llyerlng  the  message  are  consequences  of  the 
allesed  negligence,  for  which  a  recovery  may 
be  had.  Stuart  v.  Telegraph  Co.,  66  Tex. 
580,  18  8.  W.  Rep.  351;  Loper  v.  Telegraph 
Co.,  70  Tex.  689,  8  S.  W.  Rep.  600;  Telegraph 
Co.  V.  Cooper,  71  Teoc.  507,  9  S.  W.  Rep.  598; 
Rowdl  V.  Telegraph  Co.,  75  Tex.  26,  12  8.  W. 
Rep.  534;  Telegraph  Co.  v.  Richardson,  79 
Tex.  649,  15  S.  W.  Rep.  689.  See  Telegraph 
Co.  V.  Carter,  83  Tex.  580,  22  8.  W.  Rep.  961, 
— distinguished  from  this.  The  allegations  of 
the  petition  as  to  what  would  have  occurred, 
what  others  would  have  done,  and  that  plain- 
tiff would  have  taken  the  morning  train  on 
the  26th  If  the  message  had  been  promptly 
delivered,  and  would  have  been  present  at 
his  sister's  funeral,  were  not  results  too  con- 
tingent and  remote  to  support  the  action. 
Such  results  were  probable,  and  it  was  prov- 
ed that  they  would  have  occurred.  Martin 
V.  Telegraph  Co.,  1  Tex.  Civ.  App.  143,  20  S. 
"W.  Rep.  860;  Parka  v.  Tdegraph  Co.,  13 
Cal.  422.  The  material  averments  of  the  pe- 
tition were  proven;  at  least  there  was  testi- 
mony sufficient  to  support  the  verdict,  and 
plaintiff  was  entitled  to  recover. 

In  the  printed  form  furnished  by  defend- 
ant, upon  which  the  message  was  written,  is 
the  following:  "It  is  agreed  between  the 
sender  of  the  following  message  and  this 
company  that  said  company  shall  not  be 
liable  for  mistakes  or  delays  in  the  transmis- 
sion or  delivery,  or  nondellvety,  of  any  un- 
repeated  message,  whether  happening  by 
negligence  of  its  servants  or  otherwise,  be- 
yond the  amount  received  for  sending  the 
same."  Defendant  set  up  this  stipulation  as 
a  defense,  the  message  not  having  been  re- 
peated. The  court  sustained  exceptions  to 
the  defense,  and  appellant  assigns  error. 
The  gist  of  the  action  is  the  negligence  of  de- 
fendant and  its  servants,  thereby  falling  to 
deliver  llie  message  in  time  to  enable  plain- 
tiff to  be  present  at  his  sister's  funeral.  The 
fact  that  the  message  was  not  repeated 
could  not  have  affected  defendant's  obliga- 
tion to  deliver  it  It  was  correctly  transmit- 
ted on  the  wires.  We  do  not  think  that  de- 
fendant could,  by  such  stipulation  in  its  con- 
tract, relieve  itself  from  the  injurious  con- 
sequences of  Its  own  or  its  servants'  negli- 
gence in  delaying  the  delivei^  of  the  mes- 
sage. Telegraph  Co.  v.  Short,  (Ark.)  14  S. 
W.  -Rep.  649.   In  the  case  cited,  such  a  stip- 
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ul&tion  was  h^d  to  be  contrary  to  public 
policy  and  void;  f<dlowlng  the  analogy  of 
liability  of  c(mimoa  carriers,  not  as  to  the 
degree  of  care,  but  as  to  care  which  the  law 
imposes  upon  each  in  the  performance  of 
their  obligattons  to  the  pnblic.  This  court 
followed  the  above  case  at  the  last  term  in 
the  case  of  Telegraph  Co.  v.  Lyman,  22  8.  .W. 
Rep.  666,  holding  that  failure  to  have  the 
message  repeated  coald  not  relieve  tlie  com- 
pany of  its  ne^igence  in  transmitting  or 
delivering  it.  Telegraph  Co.  v.  Neill,  57  Tex. 
283;  Gray,  Com.  T^  |  49.  There  was  no  er- 
ror  in  sostaining  the  exceptions. 

The  court  permitted  plaintiff,  Linn,  to  tes- 
tify as  to  departure  and  arrival  of  trains  at 
the  time  in  question  on  the  routes  from  Aus- 
tin to  Benavides,  from  Information,— what 
he  had  heard,  and  wltat  he  hnd  seen  pub- 
lished in  the  papers,  published  time  tables 
and  schedules,  though  he  did  not  kn<>w  that 
they  were  offldaL  He  did  not  petsonnlly 
know  the  facts,  except  as  to  the  arrlWl  and 
departure  of  trains  on  the  International  & 
Oreat  Northern  Railroad.  The  evidence  was 
objected  to  because  it  waa  hairsay,  and  the 
sam^  objection  is  insisted  on  in  this  court. 
We  do  not  think  it  is  necessary  to  decide  the 
qnestion,  because  there  was  other  uncon- 
tradicted testimony  showing  the  facts,  and 
fmstaining  the  allegations  of  the  petition  in 
this  reaiiect.  A  carefnl  examin.itton  of  the 
testimony  of  A.  R.  Yalls  and  P.  J.  Lawless 
shows  this.  Th^r  testimony  upon  the  point 
was  not  contradicted.  Defendant  also  ob- 
jected to  the  testimony  of  Lawless  upon  the 
same  subject  "because  it  was  not  sliown 
that  be  knew  the  schedule  times  of  running 
trains  on  said  roads,  except  the  International 
ft  Great  Northon,  and  further,  l)ecauae  the 
evidence  is  based,  as  between  San  Anttmio 
and  Austin,  on  schedule^  without  showing 
that  <Mi  the  day  in  question  said  train  ran 
on  time,  and  because  said  testimony  is  bear- 
say,  incompetent,  and  immaterial."  Law- 
less was  ticket  agent  of  the  International  & 
Oreat  Northern  Railroad  at  Austin,  and  had 
been  for  years.  He  testified  "that  the  south- 
bound train  on  the  International  &  Great 
Norttkern,  on  the  morning  of  January  26, 
1S91,  left  Austin  about  8  o'clock  A.  M.  The 
schedule  time  for  the  traba  to  San  Antonio 
is  five  hours  and  twenty-five  minutes,  which 
should  make  the  connection  at  San  Antonio 
with  the  Aransas  Pass  train  to  Corpus 
Christi.  The  Aransas  Pass  leaving  San 
Antonio  in  the  morning  reaches  Corpus 
Christi  at  8:55  P.  M.,  [55  minutes  past  8.] 
The  Aransas  Pass  trains  do  not  make  con- 
nection at  Corpus  Christi  with  the  Mexican 
National  Railroad  trains.  The  latter  [.Mexi- 
can National]  leave  C<H-pus  Christi  at  6:3<i 
A.  M."  He  does  not  state  how  he  gained 
bis  information,  but  simply  states  the  facts. 
There  Is  nothing  in  the  bill  of  exceptiou.s 
taken  to  ills  testimony,  or  tlie  testimony  it- 
self, to  show  that  bis  information  was  from 
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hearsay.  In  snch  case  It  could  not  be  held 
that  It  was  from  hearsay,  or  that  he  did  not 
personally  know  the  facts  stated.  We  do 
not  know  what  the  sources  of  his  Informa- 
tion were,  except  from  the  schedule  men- 
tioned. They  wen  not  developed  by  cross- 
examination.'  The  schedule  time  of  the  ar- 
rival of  the  train  in  San  Antonio  from  Aus- 
tin nt  the  time  in  question  would  be  evidence 
of  the  fact  It  was  not  dispated.  Hence, 
we  find  no  error  in  admitting  the  testimony. 

It  was  not  error  to  charge  the  Jury,  as  the 
court  did,  that  the  message  in  question  was 
sufficient  to  have  put  defendant's  agents 
handling  the  same  upon  notice  of  the  re- 
lationship between  plaintifC  and  the  person 
designated  therein  as  "Grace,"  and  to  Klve 
them  notice  that  a  failure  to  deliver  the 
same  with  reasonable  diligence  might  re- 
sult in  depriving  plaintiff  of  attending  her 
funeral,  if  she  should  die.  The  authoritiea 
before  dted  establish  this  propositl<Mi.  The 
charge  was  not  objectionable  as  being  upon 
the  weight  of  evidence. 

Appellant  complains  of  the  fourth  para- 
graph of  the  court's  charge  upon  the  ground 
"that  it  assumes  the  fact  of  injury  to  ^laln- 
ttfTs  feelings,  (or  mental  anguish.)  or  so 
strongly  intimates  the  existence  of  such  fact 
as  to  prejudice  defendant's  contention  that 
no  such  injury  occurred."  The  paragraph 
of  the  charge  referred  to  submits  to  the  Jury, 
for  their  ascertainment,  the  tacts  upon  which 
plaintiff  would  be  entitled  to  recover,  includ- 
ing the  alleged  failure  to  deliver  the  mes- 
sage in  time  by  the  use  of  ordinary  care,  and 
then  proceeds:  "And  if  they  should  find 
*  *  *  that  because  of  such  failure  the 
plaintiff  was  prevented  from  attending  the 
funeral  of  his  sister,  Mrs.  Grace  Valls,  and 
was  thereby  injured,  the  Jury  will  find  a  ver- 
dict for  plaintiff  for  such  sum,  and  no  more, 
as  the  evidence  may  show  will  compensate 
plaintiff  for  the  injury  sustained.  If  any,  to 
his  feelings,  taking  Into  consideration  the 
mental  pain  and  suffering.  If  any,  sustained 
by  blm  because  of  not  being  able  to  attend 
the  funernl  of  his  said  sister.  But  the  plain- 
tiff cannot  recover  for  mental  anguish  suf- 
fered because  of  the  death  of  his  sister." 
In  our  «vini<m,  the  charge  does  not  assume 
that  plaintiff  suffered  injury  or  mental  an- 
guish on  account  of  not  being  able  to  attend 
the  funeral,  but  leaves  the  question  to  the 
Jurj'.    It  is  not  objectionable  as  stated. 

.^.ppellant  objects  to  the  fifth  paragraph  of 
the  court's  charge  "because.  In  enumerating 
the  findings  under  which  the  verdict  should 
b(>  for  the  defendant.  It  omits  a  failure  to 
find  mental  anguish,  thereby  rendering  the 
ciTor  in  the  fourth  paragraph  of  the  charge 
more  harmful  and  prejudicial  to  defendant." 
The  charge  referred  to  is  as  follows:  "(5)  If, 
un  the  other  hand,  the  Jury  find  from  the 
evidence  that  the  defendant,  in  transroltting 
and  delivering  said  message,  used  such  dili- 
gence as  a  person  of  ordiD.<iry  diligence  would 


luve  used  under  like  circumstances,  and  that 
it  could  not,  by  the  use  of  such  diUgenee. 
bare  delivered  said  message  to  plaintiff  Id 
time  for  plaintiff  to  have  boarded  the  soDtb- 
Iwund  train  from  Austin  to  San  Antonio  oo 
the  morning  of  the  26tb  of  January,  1S91, 
then  the  Jury  will  And  for  the  defendant  Or 
If  the  Jury  find  that  if  said  message  had  been 
delivei«d  to  the  plaintiff  by  defendant  Id 
time  for  him  to  have  gone  to  Ben&vides,  and 
attended  the  funeral,  and  yet  that  plaintiff 
would  not  have  gone  to  Benavldea  to  attraid 
said  funeral,  or  If  he  could  not  have  reached 
said  place  in  time  to  attend  said  funval  if 
said  message  had  been  ddivered  to  him  by 
defendant  before  the  departure  of  said  trais 
for  San  Antonio  on  the  morning  <rf  the  26tli 
of  January,  1891,  then  the  Jury  will  find  for 
the  defendant"  l^e  charge  was  correct  and 
fair.  If  anything  was  omitted,  upon  which 
the  Jury  may  have  found  for  defendant  It 
should  have  been  presented  in  a  spedai 
charge. 

The  appellant's  next  aasignmmt  is:  "(8) 
The  court  erred  In  not  granting  defendant's 
motion  for  a  new  trial,  for  the  reason  that 
the  verdict  was  against  the  evidence,  in  this: 
That  it  appeared  that  it  would  have  been  im- 
possible for  plaintiff  to  have  arrived  in  time 
to  attend  his  sister's  funeral;  that  althongb 
he  telegraphed  in  the  mcnrning  about  9  A.  M., 
the  message  did  not  arrive  at  Benavides  till 
aftpr  7  the  same  day,  demonstrating  the  Im- 
probability of  the  funeral  bdng  iwstponed,— 
showing  that,  although  plaintiff  was  unheard 
from,  the  funeral  went  forward  at  the  asnal 
time  after  the  death;  and  also,  because  the 
evidence  showed  that  It  would  not  probaUj, 
have  been  possible  to  have  postponed  the 
funeral  imtU  the  27th  of  January  to  await 
plaintiff's  arrival;  and  because  of  this  the 
Judgment  should  be  reversed."  The  dispatch 
sent  by  plaintiff  to  bis  brother-in-law,  A  R. 
Valls,  In  reply  to  the  one  announcing  the 
death  of  plaintilTs  sister,  was  sent  at  some 
time  after  9  A.  M.  on  the  28th  of  Jamuirj, 
1891,  and  was  received  at  Benavides  at  7:40, 
some  day.  The  burial  took  place  on  the 
same  day.  There  was  evidence  from  which 
the  Jury  may  have  properly  concluded  that. 
If  defendant  had  used  proi)er  diligence  to  de- 
liver the  first  message  to  plaintiff,  he  would 
have  replied  that  he  was  coming,  in  time  go 
that  the  funeral  could  have  been  delayed: 
.ind  It  was  also  In  proof  that  upon  receipt  ot 
siuch  message,  the  burial  would  hare  been 
delayed  until  his  arrival  at  Benavides  on  the 
27th,  though  it  would  not  have  been  per- 
missible to  delay  it  until  he  could  get  there 
on  the  28th.  There  was  such  testimony  snp- 
porting  the  verdict  that  we  do  not  feel  au- 
thorized to  set  it  aside. 

In  relation  to  other  assignments  of  error, 
we  may  say  that  the  testimony  supported 
the  verdict  to  such  an  extent  that  we  cannot 
sny  that  it  was  not  warranted,  and  shoidd 
be  set  aside.  The  Jury  may  and  would  hare 
been  Justified  In  finding  that,  if  the  mossasi 
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had  been  deUvered  with  due  care,  plaintiff 
could  haye  advised  his  brother-in-law  at 
Benavides  of  his  coming  In  time  so  that  the 
funeral  wotdd  have  been  postponed;  that  he 
could  and  would  hare  gone,  and  would  have 
arrived  at  Benavldes  by  rail  on  the  27th,  and 
would  have  been  present  at  the  funeral;  and 
that  he  suffered  as  alleged  on  account  of  the 
negligent  failure  of  defendant  to  deliver  the 
message  In  due  time.  We  cannot  say  that 
the  verdict  Is  ezceeslve.  We  conclude  that 
there  Is  no  reversible  error  In  the  Judgment 
of  the  court  below,  and  It  la  afiBrmed. 


SBIBBBT  V.  BIGHARDSON  et  al. 

(Goort  of  Civil  Appeals  of  Texas.    Oct  11, 

1893.) 

TRsarASB  to  Tar  Tiixa  —  Titls  to  Haiktaih  — 
PoBuo  lusDS  —  lasuAKca  or  Dupmcatb  Cbb- 

TITIOATBS — SCBVSTS. 

Lin  trespass  to  try  title  to  land  located 
in  W.  counts  under  plaintiff's  duplicate  land 
certificate  No.  80-185,  the  land  commissioner 
testified  that  duplicate  No.  108  was  located  in 
1877  in  K.  county,  after  having  been  lost  and 
substituted  in  18OT  by  duplicate  No.  20-10,  and 
that  the  location  in  W.  county  was  made  in 
1874  under  duplicate  No.  30-185,  which  was  is- 
sued in  1873  as  a  substitute  for  duplicate  No. 
29-10  which  had  been  lost.  Hdd,  that  such  tes- 
timony proved  the  location  of  duplicate  No. 
30-186  before  that  of  No.  108,  and  could  not 
be  overcome  by  a  deed  to  plaintiff  which  recited 
that  it  conveyed  land  which  had  been  located 
under  a  headrigbt  land  certificate  issued  in 
1841,  and  substituted  in  1857,  aftw  loss  of  the 
otigual,  by  duplicate  No.  108,  and  the  follow- 
ing indorsements  on  dnplicate  No.  108:  "Filed 
Aoril  18.  1889,  by  J.  M.  Jonathan.  Filed  Jany. 
23,  1862.  Filed  March  22,  A.  D.  1876,  at  10 
A.  H.  O.  M.  Hobbill,  D.  C.  M.  Co.  Refiled 
July  19, '77.    J.  J.  Gross,  Obmr." 

2.  The  location  of  1877  under  duplicate  No. 
108  could  not  prejudice  the  location  in  1874  nn- 
d»  duplicate  No.  30-185,  where  plaintiff  rati- 
fied the  location  of  1874,  though  made  without 
Us  knowledge,  and  had  had  nothing  to  do  with 
making  the  location  of  1877,  except  to  protest 
against  the  issuance  of  a  pat«it  thereon. 

3.  The  return  of  field  notes  with  duplicate 
No.  30-186  to  the  general  land  office  within  12 
months  after  making  a  survey,  and  before  the 
inception  of  defendant's  rights  in  1875)  furnish- 
ed inima  fade  evidence  of  a  valid  location,  pro- 
vided the  certificate  was  vsUd,  since  no  appli- 
cation for  the  land  or  entry  was  necessary  be- 
fore a  survey,  prior  to  the  passage  hi  1879  W 
Rev.  St.  art.  3895,  reqolring  such  application 
or  entry. 

4.  Though  a  prior  locator  who  has  not  se- 
cured a  patent  must  show  a  valid  certificate 
and  surv^  in  order  to  recover,  he  is  only  re- 
goired  in  the  first  instance  to  make  a  prima 
nde  ease,  and  need  not  exclude  all  possible  de- 
fseto  «f  titie. 

B.  The  certificate  of  a  publisher  accompany- 
ing a  printed  advertisement  of  the  loss  of  a 
land  cwtifieate  stated  that  the  publication  was 
made  for  60  days,  showed  a  sabstantial  com- 
pUanoe  with  the  statute  except  that  it  was  not 
sworn  to,  and  had  been  on  file  since  1873;  and 
the  commissioner  was  satisfied  of  its  truth,  as 
he  Issned  a  dnplicate  land  certificate.  Beld, 
that  such  cwtifieate  was  sufficient  proof  that 
notice  had  been  given  of  the  loss  of  the  land 
certificate  and  the  application  for  a  duplicate, 
as  nguiied  by  Bev.  St.  art.  3886. 

C  Dnplicate  certificate  No.  29-10  was  not 
invalidated,  before  the  issuance  of  Its  substi- 


totSb  by  the  fact  that  surveys  of  locations  un- 
der It  had  been  forfeited  for  nonreturn  of  the 
certificate. 

Appeal  from  district  court,  Wilbarger 
county;   O.  A  Brown,  Judge. 

Trespass  to  try  titie  by  Oeorge  W.  Seibert 
against  R.  B.  Btdiardson  and  others.  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Beversed. 

Plaintiff  claims  the  premises  by  virtue  of 
its  location  and  under  duplicate  certificate 
No.  30-186  In  the  name  of  William  Went- 
worth  on  September  10,  1874.  No.  30-183 
was  Issued  in  lieu  of  duplicate  No.  29-10. 
No.  29-10  was  issued  in  lieu  of  duplicate  No. 
108.  Duplicate  No.  108  was  issued  In  lieu 
of  original  No.  4,  which  was  issued  by  the 
board  of  land  commissioners  of  Matagorda 
county.  Defendant  claims  the  land  in  con- 
troversy by  virtue  of  its  location  on  Novem- 
ber 25,  1875,  under  certificates  Nos.  1-434 
and  1-247  in  the  name  of  B.  S.  and  F. 

The  learned  Judge  was  of  tiie  opinion  that 
an  entry  cm:  application,  as  provided  in  Rev. 
St  art  3895,  (passed  in  1879,)  was  neces- 
sary to  show  a  location  in  1874  and  1877. 

The  following  are  appellant's  assignments 
of  error:  (1)  "The  court  erred  in  holding 
that  duplicate  certificate  No.  30-185,  issued 
to  W.  Wentworth,  was  not  located  or  filed 
in  Wilbarger  county,  Texas,  as  shown  by 
his  finding  of  fact  No.  6."  (2)  "The  court 
erred  in  holding  that  duplicate  certificate 
No.  106,  Issned  to  Wm.  Wentworth,  was  lo- 
cated in  Kimble  county  prior  to  the  location 
of  duplicate  certificate  No.  30-185  In  Wilbar- 
ger county,  as  shown  by  his  finding  of  fact 
No.  8  and  finding  of  law  No.  4."  (3)  "The 
court  erred  in  holding  that  duplicate  certifi- 
cate No  108  was  located  prior  to  plaintiff's 
purchase,  and  that  said  location  exhausted 
the  Wm.  Wentworth  headrigbt  certificate 
as  shown  by  his  finding  of  law  No.  2."  (4) 
"The  court  erred  in  holding  that  duplicate 
certificate  No.  30-185  was  void  as  shown  by 
his  findings  of  law  No.  5."  (6)  "The  court 
erred  In  not  rendering  Judgment  for  plaintiff 
In  this:  plaintiff  showed  a  valid  prior  ap- 
propriation of  the  land  In  controversy  by 
virtue  of  a  valid  certificate." 

A.  H.  Carrlgan,  for  appellant  Stephens 
&  Huff,  for  appellees. 

STEPHENS,  J.  There  was  error  In  the 
court's  conclusion  that  the  location  in  Kim- 
ble county  under  duplicate  certificate  No. 
108  had  been  made  prior  to  the  location  In 
controversy  under  duplicate  certificate  No. 
80-185.  The  testimony  of  the  land  commis- 
sioner was  explicit  that  duplicate  108  had 
been  located  In  Kimble  county  May  19,  1877, 
which  was  long  after  this  duplicate  had  been 
lost,  and  substituted  by  duplicate  No.  29-10, 
October  23,  1867;  and  that  the  location  in 
Wilbarger  county,  from  which  this  suit 
arose,  had  been  made  September  10,  1874, 
imder  duplicate  30-185,  Issued,  upon  pi-oof  of 
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loss  of  duplicate  29-10,  as  a  substitute  there- 
for, March  7,  1873.  The  recitals  In  the  deed 
made  In  Indiana,  October  25,  1858,  by  David 
Selbert  and  wife  to  ai^>ellant,  to  the  ^ect 
that  they  thereby  conveyed  all  their  right, 
title,  and  interest  in  the  lands  lying  in  the 
state  of  Texas  that  liad  been  located  under 
the  headrlght  land  certificate  of  William 
Wentworth  for  one-third  of  a  league  of  land 
Issued  by  the  board  of  land  commissioners 
of  Matagorda  coimty  May  8,  1841,  substi- 
tuted September  25,  1857,  by  duplicate  cer- 
tificate No.  108,  upon  proof  of  the  loss  of 
the  original,  together  with  the  following  in- 
dorsements on  duplicate  108:  "FUed  April 
18th,  1858,  by  J.  M.  Donathan.  FUed  Jany. 
23rd,  1862.  Filed  March  22Dd,  A.  D.  1876, 
at  ten  o'cloclc  ▲.  M.  O.  M.  Hobblll.  D. 
O.  M.  Co."  "Befiled  July  19th,  '77.  J.  J. 
Gross,  Oomr.,"— were  not  drcnmstances  suf- 
fldent  we  think  to  overcome  the  positive' 
testimony  of  the  land  commissioner. 

There  was  no  evidence  that  appellant 
caused  tbe  locatiMi  in  Kimble  couuty  to  lie 
ma;de,  but,  on  the  contrary,  the  evidence 
tendeid  to  show  that  he  had  nothing  to  do 
with  It  except  to  protest  through  his  agent 
against  the  Issuance  at  patent  thereon.  The 
corrected  field  notes  of  this  survey  recite 
that  it  was  made  for  D.  N.  Terrill,  assignee. 
The  patent  was  afterwards  canceled  by  the 
land  commissioner  of  his  own  moticoi  on  the 
ground  of  the  supposed  inralldity  of  the 
original  certificate.  Under  these  circumstan- 
ces, we  thlnlE  this  location  shoold  not  preju- 
dice appellant's  prior  location  of  the  land  in 
dispute,  which,  thou^  made  without  his  per- 
aaaal  knowledge,  was  ratified  by  him,  while 
the  subsequent  location  was  rejected 

There  was  error  also  in  the  conclusion 
that  appellant,  plaintiff  below,  could  not  re- 
cover because  he  had  failed  to  prove  that  the 
land  In  controversy  had  been  surveyed  with- 
in 12  mouths  from  the  date  of  his  entry  or 
.  application  for  said  land.  As  this  survey 
was  made  prior  to  1879,  the  law  required  no 
writtai  application  to  t>e  made.  Possession 
by  the  surveyor  of  the  certificate  was  suffi- 
cient The  return  of  the  field  notes  with 
the  duplicate  certificate  to  the  general  land 
office  within  12  months  after  the  survey  was 
made,  and  prior  to  the  Inception  of  appel- 
lees' rights,  furnished  sufficient  evidence  of 
a  location  prima  facie  valid,  provided  the 
duplicate  certificate  Itself  was  also  valid. 

This  brings  us  to  the  most  important  ques- 
tion in  the  case,— whether  appellant  made 
out  a  prima  facie  case  of  a  valid  certifi- 
cate. If  he  did,  the  proof  relied  on  to 
rebut  it  was  not,  in  our  opinion,  sufficient 
to  deprive  him  of  a  recovery  against  a 
subsequent  locator.  While  a  prior  loca- 
tor who  has  not  secured  a  patent  to  the 
land  must  show  a  valid  certificate  and 
survey  in  order  to  recover,  we  understand 
the  rule  to  be  that,  like  any  other  plaintiff, 
he  Is  only  required,  in  the  first  instance,  to 


make  out  a  prima  fiicie  case,  and  not  to  ex- 
clude all  possible  defects  in  his  title. 

It  is  not  contended  that  the  original  Went- 
worth certificate,  or  either  of  the  dupllcata 
prior  to  30-185  was  invalid  when  issued,  bat 
the  contention  seems  to  be  that  30-185  «u 
not  properly  issued  in  com^ianoe  with  tiif 
statutes  iHOTlding  for  the  issuance  oi  du- 
plicate certificates,  and  that,  if  so  issued,  it 
was  invalid,  because  that  for  which  it  «a« 
substituted  had  been  absorbed  by  prior  lo- 
cation. The  ground  upon  wliieh  tlie  court 
held  Its  issuance  to  be  void  for  want  of  com- 
pliance with  the  statute  on  ttiat  subject  vu 
that  there  was  no  proof,  as  required  by  art 
3885,  Rev.  St,  that  notice  had  t>een  girea 
of  the  loss  and  application  for  a  dnpUcate. 
This  proof  consisted  of  the  certificate  of  tlie 
publisher  accompanying  a  printed  advertise- 
ment of  the  loss,  etc,  to  the  effect  that  the 
publication  had  been  made  for  60  days,  03 
file  in  the  land  office  since  about  1872  or 
1878,  which  certificate  showed  a  substutial 
compliance  with  the  statute,  except  that  it 
was  not  awans.  to.  The  commissioner  aeemt 
to  have  been  satisfied  of  its  trath,  as  muii- 
fested  by  his  Issuance  of  the  duplicate.  Tlie 
evident  purpose  of  the  statute  was  to  foniigli 
evidence  for  his  action,  and  if  in  fact  tlie 
requisite  publication  was  made, — as  we  think 
should  be  Inferred  in  the  absence  of  a  fnr- 
ther  showing, — the  statute  was  salxtantiillr 
cmnplled  with.  While  this  proceeding  to 
substitute  is  not  f^ee  from  the  suspidon  tliat 
it  was  conceived  in  fraud,  and  consummated 
tlirough  perjury  and  forgery  by  a  stranger 
to  the  title,  we  are  of  opinion  that  the  proof 
did  not  go  far  enough  to  invalidate  It  oo 
that  ground.  • 

The  invalidity,  then,  most  depend  upon  the 
alleged  absorption  of  the  antecedent  dupli- 
cate as  the  result  of  a  previous  location.  It 
appears  that  duplicate  29-10  was  located  in 
Fannin  and  Lamar  coimtles  in  the  year  IStiS. 
and  the  survey  forfeited  for  nonreturn  of 
certificate.  It  also  appears  that  dnpUcate 
108  was  at  one  time  located  In  JslA  coimtj, 
and  the  survey  forfeited  for  nonretom  at  the 
certificate  by  July  29,  1872.  It  does  not  ap- 
pear at  whose  Instance  these  locations  wen- 
made.  Appellant  had  no  personal  knowl- 
edge of  them,  but  from  time  to  time  had  sev- 
eral  agents  in  the  stote,  he  being  all  the  time 
a  nonresident.  It  further  appears  that  no 
land  has  ever  been  patented,  except  as  shown 
above,  by  virtue  of  the  original  WiUiaoi 
Wentworth  headrlght  or  any  of  its  dupli- 
cates. No  explanation  was  made  of  the  file 
marks  on  duplicate  108.  We  are  of  opin- 
ion that  the  surveys  forfeited  for  nonreturn 
of  certificate  did  not  invalidate  the  certifi- 
cate itself;  that  it  still  bad  virtue  left  in 
it,  and  is  not  within  the  rule  which  hidds  a 
land  certificate,  when  once  located  and  re- 
turned to  the  land  office,  functus  officio,  un- 
less withdrawn  under  some  express  provi- 
sion of  the  statute.    If  daring  the  life  of 
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dnplicate  lOS  It  was  tbns  tied  to  a  Burrey 
of  land  by  being  located  and  retnrned  to 
the  land  office,  and  afterwards  wltbdrawn 
witbout  statntory  authority,  Its  career  was 
ended,  and  no  further  duplicates  could  be 
lawfully  issued.  Adams  v.  Railway  Co.,  70 
Tex.  267,  7  S.  W.  Rep.  729;  Von  Rosenberg 
v.Oadlar,80Tex.25e,ieS.W.Rep.68.  While 
appellant's  title  was  by  no  means  free  from 
suggestions  of  Infirmity,  we  have  reached 
the  conclusion  that  It  was  prima  facie  good, 
and  that  to  overcome  It  the  proof  must  do 
more  than  raise  a  suspicion  of  its  invalidity. 
The  Judgment  win  therefore  be  reversed, 
and  the  cause  remanded  for  a  new  trial. 


RtrSSELl,  et  nx.  t.  NALL. 

(Goart  of  GItU  Appeals  of  Texas.    Jan.  26, 

18B3.) 

JUDOMBHT  IiUX— UXBECOBDED  DbBD — PBIORITIES. 

1.  "Where  a  married  woman  acquires  the 
legal  title  to  land,  thongh  it  loe  through  con- 
veyance from  her  hnsband,  she  must  register 
her  deed,  or  it,  like  any  anreglBtered  deed  from 
her  husband  to  a  stranger,  wiU  be  void  as  to 
subsequent  purdbasers  or  creditors  without  no- 
tice.   20  S.  W.  Rep.  1006,  affirmed. 

2.  Where  a  judgment  creditor  acquires  a 
lien  on  land  as  against  the  grantee  of  a_  prior 
unrecorded  deed,  because  he  has  no  notice  of 
such  deed,  and  he  purchases  the  land  at  sheriff's 
sale  on  execution  issued  on  his  judgment,  his 
title  is  paramount  to  the  title  of  sucb  grantee, 
though  be  had  notice  of  such  prior  deed  at  the 
time  of  bis  purchase. 

On  rehearing.    Motion  overruled. 

For  report  of  decision  on  appeal,  see  20  & 
W.  Rep.  1006.  For  r^ort  of  decision  on  ^>- 
peal  In  prior  litigation  between  the  same  par- 
ties, see  15  S.  W.  Rep.  635. 

PLEASANTS,  J.  We  have  duly  considered 
appellants'  motion  for  a  new  hearing,  and. 
If  we  reform  the  statement  of  facts,  and  ex- 
clude certain  portions  thereof,  as  appellants 
Insist  In  their  briefs  should  be  done,  and  If 
we  concede  that  there  was  no  issue  of  fraud 
raised  by  the  pleadings  upon  the  trial  of  the 
case  in  the  lower  court,  and  that  the  appel- 
lee Is  not  an  Innocent  purchaser,  still  we  are 
of  the  opinion  that  there  is  no  error  In  the 
Judgment  of  affirmance  rendered  by  this 
court  The  evidence  shows  Clearly  that  the 
judgment  In  favor  of  the  appellee  against  ap- 
pellant Thomas  J.  Russell  was  duly  recorded 
in  the  office  of  the  county  clerk  of  Jefferson 
county  before  the  deed  from  the  latter  to  his 
wife  was  registered,  and  there  is  no  evidence 
that  appellee  had  notice  of  such  deed,  or  of 
any  claim  to  the  land  by  Mrs.  Russell,  be- 
fore bis  judgment  was  recorded.  Under  such 
circumstances,  the  title  of  the  purchaser  at 
the  execution  sale,  although  he  then  had  no- 
tice that  Mrs.  Russell  was  the  owner  of  the 
land,  must  be  held  paramount  to  hers,  not- 
withstanding the  fact  that  the  premises  may 
have  been  conveyed  to  her  for  a  valuable  con- 
sideration, prior  to  tbe  recording  of  the  Judg- 


ment against  lier  husband  in  favor  of  appel- 
lee. This  is  so  by  the  operaticm  of  the  stat- 
ute, which  dectares  all  tmreglstered  deeds  of 
conveyance  void  as  to  subsequent  purchasers 
and  creditors.  Wallace  v.  Campbell,  64  Tex. 
00;  Grimes  v.  Hobson,  46  Tex.  418;  Borden 
V.  Menae,,  Id.  396;  Grace  v.  Wade,  46  Tex. 
528;  Ayres  v.  Ihiprey,  27  Tex.  593.  The  con- 
duslou  of  tbe  court  that  the  premises  in  con- 
troversy were  no  part  of  the  homestead  of 
appellants,  is,  we  think,  fully  sustained  by 
the  evidence;  and,  the  title  of  Mrs.  Russell 
being  subject  to  the  appellee's  judf;ment  lien. 
It  becomes  immaterial  whether  the  deed  to 
Mrs.  Russell  was  or  was  not  executed  for  a 
valuable  consideration,  or  whether  it  was  or 
was  not  executed  with  tbe  intuit  to  hinder 
or  delay  his  creditors  hf  tbe  vendor,  with  tbe 
knowledge  of  such  Intent  by  tbe  vendee.  The 
case  of  Ross  v.  Komrumpf,  64  Tex.  390,  to 
which  appellants  refer  us  in  support  of  their 
motion,  is  not  in  conflict  with  tbe  cases  cited 
above.  Ross  v.  Kommmpf,  like  McKamey  t. 
Thorp,  61  Tex.  648;  Parker  v.  Coop,  60  Tex. 
Ill;  Senter  v.  Lambeth,  50  Tex.  260;  and 
Blankenshlp  ▼.  IX>uglas,  26  Tex.  229,— holds 
that  the  statutes  of  registration  do  not  apply 
to  equitable  titles  such  as  are  dnlved  from 
resulting  trusts,  as  where  land  is  purchased 
with  the  separate  funds  of  the  wife,  and  tbe 
deed  of  conveyance  is  made  to  the  husband, 
or  when  the  deed,  though  made  to  the  wife, 
does  not  by  its  terms  show  that  it  is  made  to 
her  in  her  separate  right  When  such  Is 
the  case,  the  creditor,  by  recording  his  Judg- 
ment against  the  btisband,  acqulrea  a  lien 
against  the  apparent  title  of  the  husband; 
but  such  lien  may  be  avoided  by  the  wife 
upo'n  giving  notice  of  her  title  to  the  creditor 
before  sale  of  the  land.  But  in  this  case 
tbe  property  in  controversy  was  owned  by 
Thomas  J.  Russell  before  his  marriage  with- 
the  appellant  Louise  H.  Russell,  and  the  lat- 
ter acquired  the  legal  title  to  the  property  by 
direct  conveyance  from  her  husband;  and  her 
deed,  therefore,  must  be  considered  as  with- 
in the  operation  of  the  statutes  of  reglstra- 
tlon.  Where  the  title  is  one  which  rests  in' 
equity,  as  we  have  seal.  It  is  accepted  from 
tbe  operation  of  the  registration  laws,  for 
the  very  obvious  reason  that  such  title,  fix>m 
its  very  nature,  cannot  be  registered.  But 
where  a  married  woman  acquires  the  legal 
title  to  the  land,  although  the  title  be  through' 
conveyance  from  her  husband,  she  must  reg- 
ister her  deed;  otherwise  It,  like  any  mireg- 
isterod  deed  from  her  husband  to  a  stranger, 
will  be  void  as  to  subsequent  purchasers  or 
creditors  without  notice. 

The  appelant  Tbaataa  3.  Russell  has 
thought  proper  to  assail  the  honorable  court 
that  tried  this  cause,  and  to  charge  that  its 
Judgment  was  Inspired  by  the  malice  of  the 
Judge.  The  Judge  of  etexy  court,  until  other- 
wise determined  in  the  mode  prescrll>ed  by 
the  law  of  the  land,  must  be  presumed  to  be 
inoapable  of  intentional  wrong  or  injustice; 
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and  be  most  b«  treated  with  courtesy  and 
deference  by  litigants  and  their  connseL  This 
Is  essential  for  the  peaceful  and  orderly  ad- 
ministration of  Jnattoe.  We  most  therefore 
condemn  the  conduct  of  the  appellant  for 
the  language  applied  in  his  brief  to  the  Judge 
of  the  lower  court,  and  place  upon  it  the  seal 
«f  reprobation.  For  similar  language  applied 
by  counsel  in  his  brief  to  a  Judge  of  the  dis- 
trict court,  as  shown  in  the  case  of  Smith  v. 
State,  5  Tex.  578,  proceedings  for  contempt 
were  instituted  both  in  the  district  and  su- 
preme courts,  and  in  the  district  court  the  of- 
fending counsel  was  fined,  and  his  license  re- 
voked. For  the  present,  however,  we  refrain 
from  ordering  an  attachment  for  the  ap- 
pellant; but  In  Justice  to  him  who  tried  the 
case  in  the  court  below  we  are  constrained 
to  say  that  not  one  of  his  conclusions  of  fact 
iB  without  some  evidence  at  least  to  support 
it;  and  while  it  Is  true  that  under  the  plead- 
ings there  was  no  issue  of  fraud  in  the  case, 
yet  evidence  of  fraud  was  admitted,  without 
objection  by  the  appellants,  which  fully  bu»- 
talned  the  conclusion  of  the  court  that  the 
deed  from  appellant  Thomas  J.  Russdl  to 
his  wife  was  made  with  the  intent  to  hinder 
and  delay  his  creditors.  The  motion  Is  over 
ruled,  and  a  new  hearing  refused. 


PARKBB  et  aL  V.  ADAMS  et  aL 

(Court  of  C»tU  Appeals  of  Texas.    Feb.  15, 

1893.) 

Niw  Tmai.  —  Qbamtjno  Motiok  as  to  Sons  Ds- 
IBNSANTg— BrrscT. 
In  an  action  to  recover  land,  judgment 
was  rendered  on  a  verdict  in  favor  of  plaintitFs 
as  to  part  of  defendants,  and  against  plaintiffs 
as  to  the  other  defendants.  A  motion  by  plain- 
tiffs for  a  new  trial  was  granted  as  to  part 
of  such  successful  defendants,  and  denied  as 
to  the  others.  Held,  that  the  judgment  on  such 
motion  had  the  effect  of  granting  a  new  trial 
as  to  all  the  defendants,  and  left  the  cause  as 
If  there  had  been  no  trial. 

Error  from  district  court,  Dallas  count}-; 
B.  £.  Bui-ke,  Judge. 

Actlcm  by  John  Parker  and  others  against 
W.  A.  Adorns  and  others  to  recover  land,  In 
which  the  appeal  was  dismissed  without  any 
written  opinicm,  because  no  fiual  Judgment 
had  been  entered  in  tlie  trial  court.  Plain- 
tiffs in  error  move  for  rehearing.  Motion 
overruled. 

Thos.  B.  Gi*eenwood  and  Kearby  &  McCoy, 
for  plaintiffs  in  en-or.  T.  F.  Uolloway,  for 
defendants  in  error. 

PEK  CUBIA>L  This  appeal  was  hereto- 
fore dismissed  because  the  record  disclosed 
that  no  Onal  Judgment  had  hoea  entered  in 
the  court  below.  A  tract  of  land  was  sued 
for,  and  upm  a  verdict  in  favor  of  plaintUfs 
as  to  a  portion  of  the  defendants  and  against 
idalntlffs  as  to  the  rest  of  the  defoidants. 
Judgment  was  rendered  in  accordance  there- 
with.   The  motion  for  a  new  trial  filed  by 


plaintifEs  was  overruled  as  to  a  portion  at 
the  defendants,  who  recovered  a  JodgmeDt 
against  plaintiffs,  and  sustained  as  to  the 
rest  of  such  defendants.  Our  ooncluaion  is 
that  this  had  the  effect  of  granting  a  new 
trial  as  to  all  the  defendants,  and  hoice  tiiat 
the  cause  stands  on  the  docket  as  If  there 
had  been  no  trial.  Wootters  t.  Kauffnun. 
67  Tex.  488,  3  S.  W.  Bep.  465.  The  motioo 
for  rehearing  wOI  therefore  be  overmled. 


LB  DOUX  et  al.  v.  JOHNSON  et  aU 

(Court  of  Civil  Appeals  of  Texas.    Oct  1& 

1893.) 

Vbndob  AMD  Pdkchasbr  —  Lkasbhou)  Estati  — 

POSSESSIOR  BT  TbNANT  —  NOTICB    OV  PvmCBlt- 

BR's  Rights — Attachmbnt  Libh  — Fbaumbibt 

OONVETANOB— INSTKUCTIOH. 

1.  Where  an  officer  levies  on  and  take*  pat- 
session  of  ^oods  belonging  to  a  tenant,  io  * 
leased  bnildmg,  bnt  does  not  levy  on  the  build- 
ing, and  the  tenant,  while  the  officer  is  in  pot- 
session,  conveys  his  leasehold  interest,  by  nn- 
reoorded  deed,  to  a  third  person,  who  then  los- 
es the  building  to  snch  officer,  subseanent  tt- 
taching  creditors  and  pnrdiasers  of  the  lease- 
hold are  affected  with  notice  of  the  diaracter 
of  the  officer's  possession  and  the  rights  of  hia 
landlord. 

2.  A  leasehold  estate  is  not  personal  proper- 
ty, but  a  special  estate  in  land,  and  an  attacb- 
ment  lien  obtained  in  the  ooun^  ooart  is  not 
lost  by  failure  to  have  it  foreclosed  in  the  Judg- 
ment therein,  since  Sayles'  Civil  St.  art.  ISk. 
dispenses  with  foreclosnre  of  attadiment  Hens 
on  land  in  such  oonrta,  making  the  mere  redul 
of  the  issuance  of  attachment  and  levy  soffi- 
cient  tODTOserve  the  lien. 

3.  Where  the  court  properly  charges  that  if 
the  grantors  of  a  leasehold  interest  were  in  fail- 
ing circumstances,  and  made  the  transfer  with 
Intent  to  defraud  their  creditors,  and  their  la- 
tent was  known,  or  could  have  1>een  known,  to 
the  grantees,  the  transfer  is  void,  it  is  mislead- 
ing to  add  that  "on  this  question  yon  should 
find"  against  the  grantees,  "al though  said 
transfer  was  made  for  good  and  valuable  con- 
sideration." 

Appeal  from  district  court,  McLfnuan  coun- 
ty;  A.  C.  Pi^ndergast,  Special  .Tudge. 

Action  of  trespass  to  try  title  by  A  J. 
Johnson  &  Co.  against  E.  P.  Le  Donx,  Ben 

5.  Castles,  and  Clark,  Dyer  &  Bolin^s',  to 
recover  certain  real  iwoperty,  and  the  rent 
thereof,  on  the  ground  that  plaintiCCs  have 
a  leasehold  interest  therein.  B'lom  a  Judg- 
ment for  plaintiffs  for  one-half  the  leasehold 
estate  and  one-half  the  rents  both  parties 
appeal.  Reversed  on  defendants'  appeal,  and 
remanded. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  COLLARD,  J.: 

This  is  an  action  in  form  of  trespass  to 
tiy  title,  toou^t  on  June  15,  1889,  by  the 
appellees,  A.  J.  Johnson  &  Co.,  against  E.  P. 
Le  Doux,  Bert  S.  Castles,  and  Clark,  Dyer  & 
Bolin^r,  the  appellants,  for  the  recovery  of 
115  feet  of  land  off  the  E.  ^  of  lot  2,  block 

6,  in  the  dty  of  Waco,  with  the  two-storj 
brick  house  thereon,  and  for  rents;  claiming 
a  leasehold  estate  in  the  property  from  the 

*  Rehearing  pending. 
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7tli  day  of  May,  1889,  to  tbe  1st  day  of  Oc- 
tober, 1891.  Th«  petition  alleges  that  Le 
Doax  entered  and  dispoeseascd  i^alntlffs, 
claiming  tbrough  Gaxk,  Dyer  &  Bolinger, 
^vho  set  up  to  the  leasehold  a  claim  thereto 
whir-h  is  fmudulent  and  void  as  against  cred- 
itors. Defendanu  answered  by  plea  of  not 
tnillty.  On  Jaae  13, 1890,  upon  verdict.  Judg- 
ment was  rendered  for  plaintiff s  for  one-half 
the  leasehold  estate  and  one-half  the  rents. 
Both  parties  appealed  and  assign  errors.  De- 
fmdaxits  alone  filed  transcript,  and  are  styled 
"appellees.''  Botli  parties  claim  from  a 
common  source,— the  estate  of  one  Cooper, 
the  administratrix  having  leased  the  prem- 
ises to  Moser  &  Sun,  merchants,  from  a  time 
anterior  to  the  4th  day  of  Octolier,  1888,  to 
the  Ist  of  October,  1891,  the  rents  of  which 
are  admitted  to  be  $11S  per  month,  paid  to 
and  received  by  Clark,  Dyer  &  Bolinger,  the 
other  defendants  being  their  tenants.  Moser 
ic.  Son  were  merchants  in  the  city  of  Waco, 
Tex.;  the  senior  residing  In  Brooklyn,  N.  Y., 
and  the  son  being  the  head  of  a  family  re- 
siding In  Waco.  They  were  indebted  to  va- 
rious persons,  and  on  the  4th  day  of  October, 
18SS,  some  of  their  creditors  attached  and 
distrained  their  stock  of  goods  on  the  prem- 
ises in  controversy,  the  sheriff  taking  the 
goods  into  his  poa8essl<Mi.  Ihe  levies  by  at- 
tachments and  for  rent  are  as  follows: 
Lilly,  Brackett  &  Co.,  for  $2,416.16;  R. 
H.  Baker,  for  $2,299;  S&nger  Bros.,  tat 
$169.70;  Sanger  Bros.,  for  $96.63;  J.  P. 
Massey,  for  $115;  L.  P.  Peck,  for  $296.- 
(S7;  Waco  State  Bank,  for  $6,990.88;  Annie 
G.  Coopw,  administratrix,  for  rent,  $4,870. 
Mrs.  Oooper  distrained  for  ncnt,  and  was 
represented  by  Olaik,  Dyer  &  Bolinger  as 
her  attorneys,  who,  upon  voluntary  ai^enr- 
ance  by  Moser  &  Son.  and  by  their  consent, 
obtained  Judgment  for  her  on  November  30, 
18SS.  "Dktj  also  represented  the  Waco  State 
Bank  and  L.  P.  Pe<^,  and  prepared  the  pa- 
pers in  their  attachment  8uit<i.  The  bank 
lield  ccdlateral  for  about  $4,(X)0.  in  part  se- 
curing their  dalm.  Lilly,  Bra<^ett  &  Oo.  and 
R.  H.  Baker  levied  the  first  attachments, 
through  their  attorneys,  Robertson  &  Klnche- 
loe.  These  flrat  attachments,  It  seems,  pre- 
cipitated the  others,  as  well  as  the  proceed- 
ings for  rent  Moser  &  Son  were  Indebted 
to  other  persons,  who  subsequently  attached 
the  goods,  as  follows:  Maioy  Bros.,  attached 
October  6,  188S,  for  $366;  Johnson  &  Co., 
attadied  October  6,  1888,  for  $764;  Stribly 
&;  Co.,  attached  October  9,  1888,  for  $780; 
B.  Taylor,  attached  October  11, 1888,  for  $243; 
Cbailes  Howard,  attached  October  18,  1888, 
for  $108;  John  Melei\  attached  October  18, 
1888,  for  $621.60.  There  were  other  debts 
outstanding,  amounting  to  near  $6,000.  On 
the  4th  of  October,  after  the  levies  of  that 
date  upon  the  goods,  Moser  &  Son,  by  writ- 
ten transfer,  oonveyed  to  Clarit,  Dyer  A  Bol- 
inger the  unexpired  tenn  of  the  lease  on  the 
house  and  lot,  yiiddL  at  that  time  had  sot 
t>een  levied  upon  by  creditors.    Afterwards, 


oa  the  6th  day  of  the  same  month,  plaintiffs, 
suing  In  the  county  coui-t  on  their  debt  of 
$764,  attached  the  goods  subject  to  previous 
levies,  and  also  levied  on  the  unexpired  lease 
Interest  of  Moser  &  Son  in  the  house  and  lot, 
—the  onl}-  levy  made  thereon,— then  in  pos- 
session of  W.  T.  Harris,  sheriff,  he  having 
rented  the  house  from  Clark,  Dyer  &  Bol- 
inger at  $115  per  month,  to  store  the  goods 
attached  therein  until  sold  or  disposed  of. 
Afterwards  plaintiffs  obtained  Judgment  in 
the  county  court  on  their  claim,  reciting  the 
issuance  and  levy  of  their  attacliment  on  the 
goods,  house,  and  lot,  the  leasehold  estate, 
under  which  execution  issued  and  was  levied 
on  the  leasehold.  Plaintiffs  purchased  the 
same  at  sale  by  the  sheriff  for  $250,  whicli 
was  credited  on  their  execution,  except  $16.25 
in  cash  paid  by  their  attorney,  whereupon 
the  sheriff  made  deed  to  them  pursuant  to 
the  sale  on  May  9,  1889. 

The  contest  between  the  parties,  as  now 
presented,  grows  out  of  the  foregoing  sale  of 
the  leasehold  to  Clark,  Dyer  &  Bolinger  and 
the  levy  and  sale  to  plaintiffs.  Plaintiffs  In- 
sist tliat  the  transfer  to  Clark,  Dyer  &  Bol- 
inger was  fraudulent  as  to  creditors  of  Moser 
&  Son,  but,  if  valid  and  not  fraudulent,  it 
could  not  prevail  over  the  attachment  lien 
which  was  secured  by  their  lev}'  without  no- 
tice, actual  or  constructive,  of  such  transfer; 
it  not  being  recorded  until  the  8th  day  of 
October,  1888,  two  days  after  plaintiffs'  levy. 
The  nature  of  the  facts  upon  the  issues  in- 
volved will  appear  by  reference  to  the  testi- 
mony of  John  L.  Dyer,  of  the  firm  of  Ciaik, 
Dyer  &  Bolinger.  He  testified:  "I  am  a 
member  of  the  law  firm  of  Claik,  Dyer  & 
Bolinger,  defendants  in  this  cause.  Some 
few  days  prior  to  the  time  that  Moser  & 
Son  were  attached,  W.  H.  Moser  [the  son] 
came  to  me,  and  stated  that  Messrs.  Robert- 
son &  Kincheloe,  attorneys  of  Waco,  had  In 
their  hands  claims  against  Moser  &  Son  in 
favor  of  Lilly,  Brackett  ft  Co.  and  R.  H. 
Baker,  and  he  heard  that  they  were  threat- 
ening to  run  an  attachment  on  th^  stock 
of  goods.  He  requested  [me]  to  go  and  see 
them  in  reference  to  the  matter,  as  there 
was  but  a  small  part  of  their  claim  due,  and 
that  he  had  about  $25,000  or  $26,000  worth 
of  goods  on  hand,  besides  two  or  three  thou- 
sand dollars  in  the  way  of  outstanding  open 
accounts  and  notes,  etc.,  and  requested  me 
to  see  these  attorneys,  and  so  inform  them, 
and  to  apprise  them  that  there  was  no  dan- 
ger. I  did  sec  Gen.  Rol>ertbon,  of  said 
law  firm,  and  told  him  what  Mr.  Moser  had 
requested  me  to  do,  and  Informed  him  tliat 
he  certainly  oould  be  in  no  danger,  and  that 
certainly  no  ground  existed  for  an  attachment 
In  view  of  the  large  stock  of  goods  they  had 
and  assets  on  hand.  Q&x.  Robertson  at  the 
time  said  he  would  see  about  the  matter,  and 
also  steted  that  he  thouj^t  Moser  was  ow- 
ing more  than  he  represented  to  me  that  he 
did  owe.  Gen.  Robertson  did  not  nndeiitake 
to  state  that  be  had  infonnation  as  to  how 


Digitized  by 


Google 


904 


BOUTHW£ST£BN  REPOBTEB.  YoL.  23. 


(Tex 


mncb  they  did  owe,  and  I  suppose  at  that 
time  did  not  In  fact  know.  *  *  *  I  te- 
turaed,  and  saw  Moser,  and  told  him  that  I 
did  not  tUslc  any  resort  would  be  made  to 
attachment  suits  against  hia  stock,  and  I  re- 
irarded  the  matter  as  then  settled,  so  far  as 
any  apparent  danger  existed  as  to  attach- 
ment suits.  Three  or  four  days  afterwards, 
on  the  4th  of  October,  1888^  I  learned  that 
Lilly,  Brackett  &  Co.  and  R.  H.  Baker, 
through  their  counsel,  Messrs.  Boberts<m  & 
Kincheloe,  had  run  attacbments  against  the 
stock  of  goods  beloDCiss  to  Moser  &  Son. 
Shortly  after  their  attachments  were  ran, 
the  Waoo  State  Bank,  to  whom  they  were 
also  Indebted,  came  to  me,  and  stated  that 
they  wanted  to  run  an  attachment  for  their 
daim,  which  amounted  to  about  $6,300,  be- 
sides attorney's  fees,  making  about  $6,900. 
I  prepared  the  attaclunent  papers  for  the 
bank.  W.  W.  Seley  was  cashier,  and  made 
aJBdaTlt  for  attaobment,  and  procured  the 
Issuance  of  one  against  said  stock  of  Moser 
ft  Son,  whlcb  was  levied  oo  October  4^  1888. 
My  firm  also  prepared  an  attachment  for  L. 
P.  Peck  against  Moser  &  Son  for  $296.67, 
which  was  also  levied  on  the  stock"  on  the 
same  day,  the  affidavit  being  mnde  by  Peck. 
"On  the  same  day,  October  4,  1888,  our  firm 
beteg  agents  for  Mrs.  Oooper,  the  owner  ot 
the  building;  and  there  being  two  moaths' 
roit  due^  amounting  to  $2S0,  we  sued  out 
for  her  a  distress  warrant  a^^inst  the  stock 
of  goods  of  Moser  &  Soa  for  rents  due  and 
to  beoome  due,  amounting  to  $4,370.  The 
affidavit  for  distress  warraat  was  made  by 
myself  as  agmit  for  lUrs.  Oooper,  and  her 
distress  warrant  was  levied  uiwn  said  sto<^ 
of  goods  on  October  4,  18SS."  After  this, 
"W.  H.  Moser,  one  of  said  tli'm,  came  to  my 
office,  and  claimed  that  the  attachment  of 
Lilly,  Brackett  &  Oo.  and  B.  H.  Baker,  on 
which  his  whole  stock  of  goods  had  been 
seized,  was  sued  out  illegally  and  wrcnigfnlly, 
and  he  desired  to  retain  my  firm  to  bring 
suit  for  damages  against  said  partleB  first 
attaching.  I  informed  him  that  I  had  sued 
out  attadiments  for  the  Waco  State  Bank 
and  Ii.  P.  Pedt  and  tlie  distress  warrant  for 
Mrs.  Cooper,  and  could  not  represent  him  In 
any  matters  connected  with  them,  and  he 
expressed  only  a  desire  to  bring  suit  against 
the  first  attachera  who  precipitated  the  oth- 
er attachments,  and  still  desired  to  employ 
our  firm  to  bring  suit  against  them,  and  to 
advise  him  generally,  and  to  represent  him 
in  all  matten  that  ws  were  not  then  con- 
nected with.  *  *  *  I,  for  my  firm,  aoeept- 
ed  said  employment,  sjid.  In  fixing  a  fee,  told 
him  that  I  would  cbarge  him  $2,500  for  the 
services  contemplated.  *  •  *  Of  the  $2,- 
600,  I  infoi-med  him  that  we  would  require 
a  cash  payment  of  $1,000,  and  $1,500  moc^ 
as  a  certain  fee,  when  the  litigation  was  end- 
ed. He  then  informed  me  that  he  had  uo 
mon^,  iMt  was  willing  to  pay  the  fee,  but 
could  not  raise  the  cash.  I  then  stated  to  htm 
that  Mrs.  Co<ver,  the  owner  ot  the  leasehold. 


had  seized  the  goods  in  the  boose  subject  to 
the  ft>rmer  attachments,  which  would  pay  be: 
debt,  and  that  would  leave  the  leas^old  in- 
terest outstanding  in  her  and  paid  fM-,  and 
that  I  would  accept  the  unexpired  leasehold 
belonging  to  Moser  &  Soa  in  fun  payment 
and  oompensatlMi  for  tilie  services  bivcdved 
In  our  emidoymcnt  To  this  he  ooiisent<< 
aud  entered  into  the  agreement  in  evidence, 
transferring  the  leasehold  to  my  finn.  [It  is 
dated  October  4,  1S88.]  I  asked  him  how 
much  he  was  indebted,  and  he  stated,  in  the 
presence  of  T.  C.  Tlbbe  and  W.  W.  Seler, 
w1m>  were  present,  that  he  mly  owed  about 
$17,060.  The  <iiu>sUon  was  then  asked  hfan 
by  Mr.  Tibbs  bow  it  was  he  owed  $17,000 
yihea  he  had  stated  to  him  a  Btfle  while  be- 
fore that  be  only  owed  $16,000.  Moser  thni 
stated  ttuit  since  then  be  liad  hod  refeienoe 
to  his  books,  and  had  ascertained  took  deB- 
nltely  the  fuU  extent  of  bis  indektedness. 
I  then  asked  liim  if  he  \na  sure  tbat  was 
tiie  full  amount  and  extent  ot  his  Indebted- 
ness, and  he  stated  that  It  was,  snd  that  the 
attachments  then  run  invcdved  the  priadpai 
indebtedness.  Moser  at  the  time  was  also 
asked  by  myself  what  was  the  aaaoont,  as 
he  esthnated  it,  of  the  stock  of  goods  helonc- 
ing  to  Moser  A  Son,  and  he  stated,  'About 
$26,000.'  He  was  a«ked  what  the  amount 
of  open  aocotints  and  notes  was,  and  he  said. 
'Something  over  $3,000.'  I  being  famBiar 
with  tlie  stodk  of  goods  myself,  in  eense- 
qnence  of  my  ooimectloB  with  It  as  agent  tor 
Mrs.  Cooper  for  the  bnildlBg  in  whleh  the 
goods  were  situated,  and  also  harins  repre- 
sented Moser  In  a  settlement  between  him 
and  his  former  partner,  R  H.  Baker,  a  flew 
months  prior  to  that  tiiae,  and  beyevlag  the 
goods  worth  more  tqr  e^t  or  nine  tiioo- 
sand  dollars  than  the  indebtedness,  took  the 
transfer  ot  the  leasehold  as  a  settlonait  of 
our  fee  agreed  upon  between  us  at  the  time. 
On  tlie  afternoon  of  the  next  day  after  this 
assignment  was  made  to  my  firm.  It  having 
been  signed  by  W.  H.  Moser  &  Son  and  also 
by  W.  H.  Moser.  Martin  Moser,  Ote  other 
member  of  the  firm,  came  to  Waco  fyom 
Brooklyn,  N.  T.,  where  he  Uved.  and  oar  en>- 
ploynient  was  discussed  with  him,  and  be 
ratified  the  saiae,  and  then  also  signed  the 
transfer  of  the  leasehold.  After  Moser  A 
Son  had  made  the  transfer  of  tte  leasdiold 
to  my  firm,  early  the  next  morning  thenpsftpr. 
to  wit,  the  5tli  day  of  October,  1SS8.  I  went 
down  to  the  storehouse,  and  found  W.  T. 
Harris,  sheriff.  In  possetision  of  the  goods, 
under  the  several  writs  of  attachment  and 
distress  warrant,  and  informed  him  that  Mo- 
ser &  Sod  had  transferred  the  leasehold  to 
Olarlt,  Dyer  &  BoUnger,  and  that  he  must 
either  move  the  goods  out  Immediately  upoD 
whioh  he  had  levied,  or  rent  the  house  from 
said  firm.  He  [Harris]  stated  that  he  would 
have  to  rent  a  house  sonieti^ere  to  keep  the- 
goods  in  tmtll  sold,  and  preferred  renthig 
from  my  firm  rather  than  to  move,  and  asked 
me  what  the  rest  weuld  be.    I  told  him  $1U^ 
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P«r  moBth.  He  asreed  to  rent  tiie  bouse,  and 
dkl  rent  it  fnnn  us  at  the  rate  of  $115  per 
uiontb,  and  agreed  to  pay  my  firm  Baid  sum 
as  rent,  and  did  pny  us  for  the  month  of  Oc- 
tober. 1S8S,  and  for  the  time  he  occupied  said 
8t*r^ouae  with  said  goods,  the  sum  of  $115 
p^*  month.  After  I  made  the  rent  arrange- 
ment with  W.  T.  Harris,  sheriff,  be  agreed 
to  hold  It  aa  tenant  for  Clark,  Dyer  &  Bol- 
Ingo-,  and  did  thereafter  occupy  and  hold  It 
constaatly  until  after  the  sale  of  the  goods, 
or  unto  abont  the  early  part  of  NoTember, 
1888,  as  our  tenant"  The  witness  also 
states  that  he  was  familiar  with  the  stodt 
<rf  goods,  and  had  particular  occasion  to  ex- 
amine the  same  pretty  thoroughly  a  few 
months  before,  at  the  time  oi  the  dissolution 
of  Bali.er  &  Moser,  and  made  it  a  point  to 
keep  Informed  in  reference  to  the  stocli,  and 
says  that  at  the  date  of  the  seizure  the  stock 
on  hand  waa  larger  ttuuDi  before,  and  of  the 
best  quality,  being  a  new  stocli,  and,  from 
bis  knowledge  of  it,  states  that  on  the  4th 
of  October,  1888,  it  was  worth  at  least  $25,- 
000.  Wh^i  the  stock  was  sold  under  order 
of  the  court,  a  few  montlis  after  it  was 
seized,  it  sold  for  $17,8S6.  The  witness  fur- 
ther testified:  "After  my  firm  waa  employed 
to  bring  the  suit  for  damagas  against  Lilly, 
Brackett  &  Co.  and  B.  H.  Baker,  we  entered 
Into  an  investigation  of  the  matter,  involv* 
ing  evidence  and  essential  and  necessary  de- 
tail to  bring  audi  suit  it  being  our  purpose 
and  Intentlcm  then  to  intervene  in  said  suits 
in  the  district  oourt  After  we  had  gathered 
the  necessary  data,  and  were  i^eparing  for 
rach  Intervention,  and  daring  the  progress 
thereof,  owing  to  charges  made  by  R.  H. 
Baker  of  an  intention  to  prosecuta  W.  H.  Mo- 
ser  on  some  criminal  matter,  Moser  &  Son 
directed  my  firm  for  the  present  to  suspend 
any  fnrHier  preparatiMi  and  prosecution  of 
their  suits  against  Lilly,  Brackett  &  Co.  and 
B.  H.  Baker,  they  being  advised  that  they 
conld  prosecute  their  claims  for  dnmnges  in 
independent  suits,  as  well  as  by  intervention. 
♦  •  •  ^ey  have  not  yet  notified  us  not 
to  prosecute  their  claims,  and  the  time  is  not 
yet  vp  whereby  their  rights  wUl  be  barred 
by  limitation,  and  my  firm  stands  ready  and 
wilJln.;  Ht  any  time  they  may  demand  us  to 
bring  suit,  and  to  prosecute  tbc  same  ao- 
cording  to  our  original  employment  Our 
original  employment  contemplated  also  ad- 
vice and  services  to  be  rendered  to  them  In 
all  other  matters  In  which  we  were  not  di- 
rectly interested,  and  pursuant  to  that  we 
have  rendered  them  services  In  the  way  of  ad- 
vice, and  have  given  them  representation  in 
cases  in  court  in  ireveral  Instances,  and  un- 
der this  employment  my  firm  lias  acted  and 
advised  them  as  their  retained  counsel.  *  •  * 
At  the  time  the  transfer  was  taken,  I  had 
no  knowledge  of  any  Indebtedness  of  Moser 
&  Son,  save  and  except  that  rc^presented  by 
the  attachments  and  distress  warrant  sued 
out  on  the  4th  day  of  October,  prior  to  tak- 
ing said  transfer,  and  save  as  stated  by  Mo- 


ser,—that  it  did  not  exceed  the  sum  of  $17. 
000,— and  I  nevor  was  infomied  by  any  p  r- 
son  of  any  indebtedness  of  a  si>ecific  cliai^ 
acter  exceeding  the  amount  stated  by  W.  H. 
Moser."  Mrs.  Cooper  collected  her  entire 
rent  charge  by  the  levy  on  the  goods.  The 
proceeds  of  the  sale  of  the  goods  were  ex- 
hausted in  payment  of  tibe  debts  for  which 
attacbments  and  distress  warrant  issued  on 
the  4th  of  October,  there  being  nothing  left 
to  pay  on.  plaintiffs'  debt  or  others  of  subse- 
quent attaching  creditors.  There  is  more  im- 
portant testimony  in  the  case,  but  what  has 
been  stated  will  be  snffldent  to  explain  the 
issues  to  be  disposed  of  on  this  appeal. 

Gark,  Dyer  tk  Bolin;;or  and  Rector.  Thomp- 
son &  Icector,  for  plaintiffs.  Robertson  A 
Davis,  for  defendants. 

COLLARD,  J.,  (after  stating  the  facts.) 
Under  tlie  charge  of  the  eourt  below,  the  jury 
were  authorised  to  find  for  irialntlffs  if  they 
believed  from  the  evidence  that  at  the  time 
of  the  levy  of  their  attachment  they  had 
no  notice  of  the  transfer  of  the  leasehold  es- 
tate to  Clark,  Dyer  &  Bolinger,  or  Imowledge 
of  facts  that  would  put  them  or  their  at- 
tco'ney  Robertson  upon  inquiry  as  to  the 
transfer.  In  such  case,  under  the  charge, 
the  Jury  could  find  for  idaintlffs  for  one-half 
of  the  rents  and  leasehold,  without  regard  to 
questions  of  fraud,  upon  the  ground  that  the 
transfer  liad  not  been  recorded  as  reauired 
under  our  statutes  of  registratioa.  Grace  v. 
Wade,  45  Tex.  527;  Wallace  v.  Oampbdl,  54 
Tex.  87;  Brown  v.  GhanoeOor,  61  Tex.  444; 
Simpson  V.  Chapman,  46  Tex.  664;  Catlin  v. 
Bennatt.  47  Tex.  170;  Cavanaugh  v.  Peter- 
son, Id.  207;  Linn  v.  Le  Compte,  Id.  442; 
Wright  T.  Laesiter,  71  Tex.  644,  10  8.  W. 
Itep.  295;  Lewis  v.  Johnson,  68  To.  448.  4 
S.  W.  Rep.  644;  Rev.  St  arts.  4329-4336.  In 
this  connection  the  court  charged  the  jarj 
that  if  they  should  find  that,  at  the  time  of 
plaintiffs'  levy  of  attachment  Harris,  the 
sheriff,  was  in  posaesaloa  of  the  premises  as 
tenant  of  Clark,  Dyer  &  Bolinger,  in  such 
way  as  to  put  Robertson  or  plaintiffs  upon  in- 
quiry, which,  U  followed  up,  would  have  led 
to  a  Imowledge  ot  the  transfer,  then  their 
verdict  upon  that  issue  should  be  for  defend- 
ants. "But"  the  charge  proceeds,  "if  you 
believe  from  the  evidence  that  before  such 
renting  to  said  Harris,  he  had  been  in  pos- 
session of  said  property  by  virtue  of  writs 
of  attachment  against  Moser  4t  Son,  and  said 
Robertson  knew  this,  and  that  upon  snch 
renting  there  waa  no  such  change  In  said 
Harris'  possession  aa  to  Indicate  to  a  reason- 
ably prudent  man  that  he  was  holding  pos- 
session thereof  different  from  such  poaseasion 
originally  taken  by  him,  then  yon  will  find 
for  plaintiffs  on  this  issue,  although  you  may 
believe  said  Harris  had  rented  and  was  in 
possession  aa  Clark,  Dyer  &  Bollnger's  ten- 
ant" We  are  of  opinion  that  under  the  tacts 
the  charge  In  quotations  was  erroneous,  as 
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iDsisted  by  appellants,  and  that  the  general 
role  that  possession  by  the  tenant,  U  it  ex- 
isted, would  be  legal  notice  of  the  claim  of 
the  landlwd,  would  be  tbe  law  applicable 
to  the  facts.  Harris  had  not  levied  on  the 
house  and  lot,  and  he  had  been  in  posses- 
Rion  as  the  tniant  of  Clark,  Dyer  &  BoUnger 
Iwfore  the  levy  of  plaintiffs.  Watkins  v. 
Edwards,  23  Tex.  440;  Hawley  v.  Bullock, 
29  Tex.  217;  Mainwarring  v.  Templeman,  61 
Tex.  212.  In  the  last  case  above  cited,  the 
lower  court  held  that  a  mere  attornment  of 
the  tenant  of  the  original  owner  to  his  ven- 
dee, without  change  in  the  poaseeslon  or  oc- 
cupancy, would  be  ocmstructive  notice  to 
creditors  of  the  unrecorded  conveyance.  On 
appeal,  the  supreme  court  sustained  the  lower 
court,  upon  the  grotmd  that  under  our  stat- 
ute ccmstructive  notice  le  sufficient,  while  in 
some  states  actual  notioe  is  required  to  de- 
feat the  want  of  registration.  In  Mullins  v. 
Wimberly,  60  Tex.  466,  It  is  said:  "If  it  is  ad- 
mitted to  be  a  general  rule  that  the  possession 
of  a  tenant  affects  the  purchaser  with  notice 
of  his  title,  we  think  the  exceptions  to  it,  on 
sound  principles,  must  be  limited  to  cases 
where  the  tennnt  is  knowingly  in  default  in 
putting  this  title  upon  record,  or  has  vol- 
untarily given,  to  some  extent,  assistance  in 
misleading  the  purchaser."  In  Bylnr  v.  Ey- 
lar,  60  Tex.  318,  the  question  was  discussed 
more  fully  than  in  other  cases  in  this  state; 
and  it  was  there  held  that  a  purchaser  from 
11  vendee  whose  deed  was  duly  recorded,  the 
vendor  remaining  in  possession,  would  not 
be  bound  to  Inquire  as  to  a  secret  trust  or 
right  by  which  the  vendor  remained  In  pos- 
session. In  such  case  the  piuchas^  may  rely 
up<m  the  record  of  tbe  deed  from  the  person 
In  possession, — "the  highest  source  which  the 
law  of  tbe  land  declares  shall  exist  for  the 
determination  of  title,  and  the  source  which 
the  parties  have  created  as  the  highest  evi- 
dence of  their  respective  rights."  The  case 
iH'fore  us  is  not  in  its  facts  at  all  similar 
to  the  one  last  cited,  and  the  same  rule  can- 
not be  applied  to  It  Under  the  circumstan- 
coa  of  Harris'  possession,  plaintiffs  would  not 
be  excused  from  Inquiry  as  to  the  character 
of  his  possession,  and  for  whom  it  was  held. 
They  would  be  held  to  know  the  character  of 
his  possession.  In  so  holding,  we  believe  we 
are  f(dlowing  and  uphc^dlng  the  rule  as  laid 
down  by  former  decisions  of  our  supreme 
court  upon  the  subject,  whatever  may  be  the 
rule  elsewhere.  The  exception  to  the  rule 
claimed  In  this  case  should  not  be  allowed. 

The  appellants  contend  that  the  court 
erred  in  limiting  notice  to  knowledge  of  facts 
by  Gen.  Robertson,  attorney  for  plaintiffs, 
the  evidence  showing  that  he  had  a  partner, 
Kincheloe.  In  answer  to  this,  it  is  sufficient 
to  say  that  the  evidence  does  not  show  that 
Kincheloe  knew  anything  about  the  transac- 
tions, or  bad  any  personal  connection  with 
them. 

The  appellants  contend  that  the  leasehold 


estate  levied  on  by  plaintiffs  was  penonal 
property,  and  that  they  lost  the  attaclunent 
lien  by  failure  to  have  it  foreclosed  in  tlieir 
Judgment  rendered  in  the  county  court  We 
cannot  agree  to  this  propositloo.  The  ques- 
tion involved  is  that  of  title  to  land,— a 
special  estate  in  land,  cognizable  only  by  tbe 
district  court  The  county  court  might  liave 
foreclosed  the  lien  of  tbe  attachment  issued 
out  of  that  court,  though  it  was  a  lien  upon 
land,  (HUlebrand  v.  McMahan,  69  Tex.  430); 
but  the  lien  was  not  lost  by  failure  to  do  so. 
as  tbe  statute  In  such  cases,  in  the  county 
and  Justices'  ooorts,  dispenses  with  farv- 
dosure,  m«Mng  the  mere  recital  of  the  issu- 
ance of  attachment  and  levy  suffideot  to 
preserve  the  Uen,  the  sale  under  execution  re- 
lating back  and  vesting  title  In  the  purchaser 
ot  aU  title  held  by  defendant  in  execution 
at  the  time  of  the  levy  of  tbe  writ  of  at- 
tachment, (Sayles'  CivU  St  art  180a.)  Plain- 
tiffs' Jndgment  in  the  county  court  compiled 
with  the  statute,  so  as  to  preserve  the  at- 
tachment lien. 

It  was  not  error  to  charge  the  Jury  that 
"If  Moser  &  Son  were  In  falling  drcnni- 
Btances,  and  made  the  transfo:  of  the  lease- 
hold estate  to  dark.  Dyer  St  BoUnger  in- 
tending at  tbe  time  to  binder,  delay,  and  de- 
fraud their  creditors,  and  their  intent  was 
known,  or  could  have  been  known,  by  Clark. 
Dyer  &  BoUnger,  or  either  of  them,  then  said 
transfer  would  be  void."  The  evidence 
raised  the.  question  of  fraud  in  the  transfer, 
and  it  should  have  been  submitted  to  tbe 
Jury.  But  It  was  misleading  to  add  the  ex- 
pression: "And  on  this  question  yon  should 
find  for  plaintiffs,  although  said  transfer 
was  made  tor  a  good  and  valuable  consider- 
ation." It  was  evidently  in  the  mind  of  tbe 
court  that,  if  such  facts  as  stated  existed, 
tbe  verdict  should  be  for  plaintiffs,  thougb 
the  transfer  was  made  for  a  good  and  valu- 
able consideration.  The  charge  was  at  least 
misleading.  The  Jury  may  not  have  con- 
strued it  as  It  was  intended  they  should  by 
the  court. 

The  court  also  Instructed  the  Jury:  "It  b 
not  necessary  that  Clark,  Dyer  &  Btdlnger 
should  have  had  actual  notice  of  Moser  & 
Son's  intent  to  hinder,  delay,  or  defraud 
their  creditors.  [If  so,]  a  knowledge  by 
them,  <»*  either  of  them,  of  facts  sufficient  to 
excite  the  suspicions  of  a  prudent  man,  to 
put  him  on  inquiry,  or  to  lead  a  person  of 
ordinary  perception  to  infer  fraud,  or  the 
means  of  knowing  by  the  use  of  ordlnarr 
diligence,  amounts  to  notice,  and  is  equiv- 
alent to  actual  notice,  in  contemplation  of 
law.  If  Clark,  Dyer  &  BoUnger,  or  either  of 
them,  had  notice  of  such  facts  and  circnm- 
stances,  they  are  consldo-ed  either  to  know 
the  fraudulent  Intent  of  Moser  &  Son,  or  to 
purposely  omit  to  make  those  inquiries  which 
an  ordinarily  cautious  and  prudent  man  la 
the  same  situation  would  make,  and  In  either 
case  they  are  chargeable  with  notice."    Ap- 
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pellants  complain  of  the  latter  part  of  the 
charge,— "or  to  purposely  omit  to  Eoake  those 
inquiries,"  etc.,— upon  the  ground  that  "It  ia 
not  notice  to  purposely  omit  to  make  in- 
quiries, unless  the  facts  are  such  as  to  set 
a-bout  an  inquiry  on  the  part  of  the  person 
to  be  charged  with  such  notice."  The  court's 
charge  is  not  subject  to  the  criticisms  made. 
It  emtoaces  the  very  conditioDS  appellants 
ccMitend  for  as  essential  to  constructive  no- 
tice. It  was  not  error,  as  we  have  before 
seen,  for  the  court  to  instruct  the  Jiiry  that 
the  attachment  lien  of  plaintiffs  was  fore- 
closed in  their  Judgment  in  the  county  court 
The  recital  In  the  Judgment  of  the  issuance 
of  the  attachment  and  its  levy  upon  the 
property  is  by  the  statute  made  equivalent 
to  foreclosure.  It  is  "sufflcloit  to  preserve 
anch  lien."  Sayles'  OItU  St.  art  180a.  Ap- 
pellants' assignments  of  error  upon  this  sub- 
ject cannot  be  sustained. 

The  Judgment  of  the  court  below  must  be 
reversed,  because  of  the  errws  herein  p<dnt- 
ed  out  aud  it  is  therefore  not  necessary  to 
paM  upon  the  appellees'  assignments  of  er- 
ror upon  the  refusal  of  the  court  below  to 
raider  Judgmeit  for  them  for  all  the  prop- 
erty sued  tor  and  all  the  rents,  non  obstante 
▼wedlcto.  The  Judgment  of  the  court  below 
la  revoraed,  and  the  cause  remanded. 


RIOKER    T.    SCHADT, 

{CJOnrt    of     OlTil    Appeals    of     Texas.     Oct 

26.  1893.) 

Mechanic's  Lien  —  Abandonment  or  Contbact 
BBFORi  Completion— Notice — Homestead. 

1.  In  an  action  to  enforce  a  mechanic's 
lien  for  material  furnished  the  c<HitTactor,  and 
to  fix  a  personal  liability  on   the   owner,   the 

getition  sbnwed  that  the  contractor  abandoned 
is  contract,  and  that  at  that  time  the  owner  had 
paid  him  more  than  was  due  him  on  the  con- 
tract so  that,  when  plaintiff  gave  the  owner 
notice  of  his  claim  of  lien,  the  owner  owed  the 
contractor  nothing.  BHd,  that  the  action  could 
not  be  maintained. 

2.  Hie  fact  that  the  last  payment  to  the 
contractor  was  made  before  it  was  due  was 
immaterial,  for,  nntil  plaintiff  had  given  notice 
nnder  the  statute^  the  parties  to  the  contract 
bad  the  right  to  make  any  settlement  they 
chose. 

3.  An  allegation  of  the  petition  that  the 
contract  was  made  payable  in  installments,  to 
protect  those  who  shoald  fnmish  material,  was 
not  sufficient  to  show  a  right  in  plaintiff 
against  the  owner,  for  no  contractual  obliga- 
tion was  thereby  assumed  by  the  owner  to- 
wards plaintiff. 

4.  An  allegation  that  subsequent  to  the 
contractor's  abandonment  of  the  work,  an 
agreement  was  made  between  plaintiff  and 
other  mattfial  men,  on  one  part,  and  defend- 
ant owner,  on  the  other,  for  the  completion  of 
the  honss,  and  that  defendant  had  broken  such 
agreonent  was  of  no  avail,  for  any  cause  of 
action  thereon  accrued  to  puintiff  Jointly  with 
the  others. 

B,  naintifl  alleged  that  after  the  abandon- 
ment of  the.  work  defendant  owner  used  in 
the  bnllding  certain  material  furnished  by 
plaintiff  to  the  contractor,  and  left  nnused  by 
him.    There   was    no   allegation    that   at    the 


time  notice  had  been  given  defendant  of  plain- 
tifTs  claim,  or  that  at  any  subsequent  time 
defendant  was  indebted  to  the  contractor,  or 
that  the  payment  to  the  contractor  by  defend- 
ant was  not  sufficieat  to  cover  all  work  done 
and  material  furnished  by  the  contractor,  or 
that  the  Inmber  appropriated  still  belonged  to 
plaintiff.  BM,  that  plaintiff  could  not  recover, 
for,  aside  from  the  provisions  of  the  mechanic's 
lien  law,  defendant,  by  use  of  the  lumber  be- 
longing to  the  contractor,  incurred  no  liability 
to  plaintiff. 

6.  Evidence  to  show  that  the  value  of  the 
work  done  and  the  material  furnished  by  the 
contractor  was  greater  than  the  amount  paid 
was  improperly  admitted,  there  being  no  allega- 
tion of  either  fact  in  the  pleadings. 

■7.  No  lien  could  be  claimed  on  lots  con- 
stituting defendant's  homestead,  where  the 
contract  was  not  signed  by  Us  Trafe. 

Appeal  from  district  court  Galveston  coun- 
ty; William  H.  Stewart  Judge. 

Action  by  William  Schadt  against  N.  H. 
Bicker  to  recover  personal  Judgment  for  the 
value  of  certain  lumber,  and  to  foreclose  a 
lien.  Judgment  was  entered  in  favor  of 
plaintiff,  and  defendant  appeals.    Reversed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  WTLLIAJIS,  J.: 

Appellee  sued  appellant,  Ricker,  and  one 
Heuss  to  recover  a  personal  Judgment  against 
them  for  $816.15,  the  value  of  lumber  fur- 
nished to  be  used  in  the  construction  of  a 
house  on  certain  lots  in  Galveston  belonging 
to  Ricker,  and  to  foreclose  a  lien  for  the 
value  of  the  materials  in  the  house  into 
which  tliey  were  put  and  on  the  lots  upon 
which  It  was  situated.  The  petition  contain- 
ed allegations  of  many  facts  upon  which  It 
was  sought  to  fix  upon  Ricker  a  personal  lia- 
bility, and  upon  his  house  and  lots  a  lien 
for  the  debts  sued  for.  The  first  paragraph 
charged  sale  to  Heuss  and  Ricker  Jointly. 
For  the  articles  thus  sold,  and  the  prices 
charged,  reference  was  made  to  an  account 
or  bill  of  particulars,  attached  as  an  exhibit. 
This  was  a  statement  showing  sales  to  Heuss 
alone,  and  showing  that  It  had  been  made 
out,  sworn  to,  and  filed  with  the  county  clerk 
to  be  recorded,  In  order  to  fix  a  lien  upon 
the  property.  The  affidavit  to  the  account 
stated  that  the  lumber  had  been  furnished 
to  Heuss,  as  contractor,  for  the  building  of 
Rlcker's  house,  to  be  used  in  the  building, 
and  that  it  was  so  used  with  Rlcker's  knowl- 
edgfe  and  consent.  The  second  paragraph  or 
count  charges  a  verbal  contract  with  Heuss 
alone,  under  which  the  lumber  was  furnished 
to  the  latter  to  be  used  in  the  building,  and 
that  It  was  so  used  with  Ricker's  knowledge 
and  consent,  and  at  his  special  Instance  and 
request  and  that  Heuss  had  contracted  with 
Ricker  to  build  the  house.  Aliegationa  were 
also  made  as  to  the  filing  of  the  sworn  ac- 
count against  Heuss  and  the  grlvlng  of  notice 
to  Ricker,  as  required  by  law,  10  days  be- 
fore such  filing.  The  indorsement  on  the  ac- 
count showed  that  It  was  filed  with  the 
county  clerk  June  16,  1888.  Hie  third  count 
alleged  that  the  material  was  sold  to  Heuss 
at  the  special  Instance  and  request  of  Ricker, 
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and  repeated  substantially  the  other  alle- 
gatioos  of  the  secomi  count.  In  addition,  it 
stated  a  contract  between  Kicker  and  Heoss, 
by  which  lUcker  bound  himseU  to  pay  for 
the  materiiU  and  constmcticMi  of  ttie  build- 
ing about  $8,500  in  installments,  to  be  paid 
only  upon  the  certificate  of  an  architect  as 
the  work  progressed;  that  the  purpose  of 
paying  in  installmentB  was  to  furnish  and 
pay  for  materials  as  the  same  were  dellv-ered 
and  used,  and  aa  a  protection  to  Bicker 
against  liens  for  the  same;  that  by  means  of 
such  contract  Ricker  induced  plaintiff  to  fur- 
nish the  lumber;  that,  contrary  to  bis  con- 
tract, oxi  or  about  May  1,  1888,  Bicker  paid 
to  Heuss  $000,  without  a  certiScate  of  the 
architect,  and  before  work  was  done  that 
authorized  such  payment;  that  upon  such 
payment  Heuss  abandoned  the  country,  and 
Ricker  took  possession  of  the  unfinished 
bulldiog,  together  with  lumber  of  the  value 
of  $600,  furnished  to  Heuss  by  plaintiff,  and 
not  used  by  him;  that  thereupon  plaintiff, 
joined  by  other  material  men  and  workmen, 
who  had  claims  against  the  Improvement  and 
premises,  proposed  to  Ricker  to  complete  the 
buQding  in  compliance  with  the  contract  of 
the  latter  with  Heuss,  for  the  balance  of  the 
price  therein  agreed  upon,  atlll  vmpaid,  viz. 
about  $6,500,  and  that  Ricker  accepted  and 
agreed  to  such  proposition;  that  plaintiff  was 
at  all  times  ready  and  willing  to  carry  out 
such  contract,  but  that  Ricker,  in  violation 
thereof,  employed  another  person  to  perform 
the  work,  and  prevented  plaintiff  from  doing 
so,  to  bis  damage  $2,000.  The  fourth  count 
charges  that,  on  account  of  the  matters  al- 
leged, defendants  were  liable  for  the  debt  of 
$816.15,  and  that  the  property  was  subject  to 
a  lien  therefor.  Prayer  for  Judgment  for  ttiis 
debt  and  foreclosure  of  the  lieji.  A  number 
of  exceptions  raising  the  questions  discussed 
were  m'ged  to  the  several  counts.  All  of 
tbem  were  overruled,  and  the  cause  was 
tried  by  a  Jury,  and  a  verdict  was  returned 
for  plaintiff  for  $231.81  against  both  defend- 
ants, and  Judgment  was  rendered  for  that 
sum  and  foreclo^ng  the  lien  upon  the  prop- 
erty. The  court  in  its  charge  submitted  only 
one  question  to  the  Jury,  as  follows:  "If  you 
brieve  from  the  evidence  that  any  of  the 
lumber  spectfled  in  the  account  attached  to 
plaintiff's  petition  was  left  by  defendant 
Heuss  lying  loose  about  the  house  or  on  the 
lots  described  in  the  petition,  and  that  de- 
fendant Ricker  has  not  paid  Heuss  for  the 
lumber  so  lying  loose  In  and  about  the  build- 
ing and  premises,  and  that  defendant  Ricker 
refused  to  let  Schadt  take  away  such  loose 
lumber,  and  that  Ricker,  through  his  subse- 
queBt  contractor,  lud  said  loose  lumber 
WMTked  up  in  the  constmctlon  of  the  buildr 
ing,  then  both  Heuss  and  Ricker  would  be 
liable  to  pay  Schadt  the  value  of  said  loose 
lumber  so  wrought  up  in  the  building;  and. 
If  yoin  so  believe  from  the  evidence,  then  the 
verdict  should  be  for  the  plaintiff,  against 


Heuss  and  Ricker,  for  the  value  of  said  1 
lumber,  so  wwked  up  by  Bicker  into  tbe 
buildli^,— I  mean  the  loose  lumber  actually 
worked  into  the  building  by  Bicker,  and  not 
the  lumber  that  might  have  been  there,  and 
not  worked  up  in  the  bvildiflg:''  Btcker 
alMie  appeals. 

Hume  &  Kleberg,  for  appellant    Howard 
Flnley,  for  appellee^ 

WILLXA.MS,  J.,  (aft«  stating  the  facts.) 
As  the  case  turned  upon  one  qaestioa  in  tbe 
trial  below,  this  appeal  might  be  disposed  of 
by  a  determination  of  that  alone:  bot  com- 
sel  for  appelant  faialsta  upon  a  decisica  at 
the  questiona  raised  by  tbe  exceptions,  and. 
in  view  of  future  proceedings,  U  Is  proper 
that  those  points  shoold  be  settled.  Those 
parts  of  the  petition  which  charge  a  sale  to 
Kicker  and  Heuss  Jointly  are  obvic«Bly  sidfi- 
clent  to  show  a  liability  on  the  part  of  botlu 
unless  th^  are  so  contradieted  by  tbe  es- 
hibit  attached,  and  by  the  other  aHegatimw 
in  the  petition,  aa  to  destn^  their  foire.  If 
the  whole  petition  be  taken  together.  It  be- 
comes apparent  that  the  material  waa  aold 
to  Heuss  to  be  bor  him  osed  In  the  building, 
and  that  Ridcer  is  to  be  affected  with  per- 
sonal liability, «»  with  a  Ilea  <»  his  pnperty. 
either  by  a  compliance  on  plaintifTs  part 
with  the  provisions  of  the  statute  regulating  > 
the  lien  asserted,  or  by  Bicker's  own  subse- 
quent acts.  The  petition  shows  that  Henss 
abandoned  the  contract  about  May  1.  188B. 
and  that  Ricker  had  then  paid  him  more 
than  he  was  entitled  to  upon  the  contract,  . 
from  which  the  inference  la  Irresigtible  that 
at  the  subsequent  date  at  which  plaintiff  al- 
leges he  gave  Rick«:  notice  of  his  claim  of 
lien,  the  latter  owed  Heuss  nothing.  Per 
sons  who  furnish  material  to  the  original 
contractor  can  only  reach  the  owner  or  bis 
property  through  an  indebtedneas  on  his  part 
to  such  original  contractor.  The  lien  given  to 
material  men  exists  only  where  the  owner 
owes  the  original  contractor,  or  where  he 
bos  wrongfully  paid  such  contractor  after  re- 
ceiving the  statutory  notice  of  the  claim  doe/ 
for  material.  Consequently,  in  order  to  make  - 
out  a  cause  of  action  In  such  a  case,  the  peti- 
tion should  show  that  at  the  time  such  notice 
was  given  the  owner  still  owed  the  original 
contractor,  or  that  he  subeequently  became 
indebted  to  him.  This  petition  does  neitiier, 
but,  by  the  facts  alleged,  negativea  any  sup- 
position that  at  tbe  time  the  notlca  waa  given, 
or  at  any  subsequent  time,  Ricker  was  in- 
debted to  Heuss  upon  the  contract  That  the 
payment  of  $600  was  made  before  it  waa  due 
under  the  contract  ts  no  answer.  Until  plain- 
tiff had  taken  the  proper  prooeedings  to  fix 
his  lien  under  the  statute,  the  parties  to  tfaa 
contract  bad  the  right  to  make  snch  settle- 
ments as  they  chose.  So  Icmg  as  notice  af 
claims  for  material  is  not  given  to  him.  the 
owner  of  the  property  ia  not  bound  to  take 
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11117  notice  of  them.  He  cannot  know  that 
the  material  men  Intend  to  rely  upon  his 
property  as  their  security  until  they  have 
taken  the  proper  atep  to  establish  their  right 
to  do  so.  FuUenwlder  t.  Longmoor,  73  Tex. 
484,  11  S.  W.  Rep.  500;  Dudley  v.  Jones,  77 
Tex.  70,  14  S.  W.  Rep.  336. 

Tbe  ailegationB  that  the  contract  was  made 
payable  In  installments  to  protect  those  wbo 
■hoaM  furnish  material  charged  no  facta  suf- 
ficient to  show  a  right  growing  ont  of  them 
to  plaintur.  No  contractual  otdigation  is 
thereby  charged  to  have  been  assumed  by 
Rlcker  to  plaintiff.  The  owtract  may  tiave 
Increased  the  opportunities  of  furnishers  of 
material  to  secure  their  debts  by  compliance 
with  the  law;  but,  if  they  did  not  avail  them- 
■elves  of  their  privilege,  the  defendant  is  not 
respoBSlble.  The  part  of  the  petition  alleging 
the  agreemcait,  subsequent  to  Heuss'  aban- 
donment of  tbe  work,  between  plaintiff  and 
others,  on  one  part,  and  Rlcker,  on  the  other, 
and  the  breach  theteot  by  Bicker,  was  in- 
■nfflciect.  If  a  cause  of  action  arose  from  its 
bteaeh,  it  accrued  to  tlte  plaintiff  Jointly  with 
others,  and  he  eoold  not  alone  maintain  an 
•ctioD  apon  it  No  Judgment  is  prayed  for 
the  damages  alleged  to  have  resulted  from 
breach  of  the  agreement.  The  facts  stated 
seem  to  have  been  put  in  as  having  some  ef- 
fect upon  plalBtltrs  (dalm  foi  the  debt,  and 
not  as  constituting  a  dlatinet  cause  of  action. 
Snch  facts  have  no  bearing  on  the  cause  bb 
stated,  and  the  exceptions  should  have  been 
sostained  to  the  part  of  the  petition  con- 
taining them. 

AH  that  remaioa  to  consider  of  the  petition 
are  the  allegations  in  regard  to  the  conver- 
sion by  defendant,  and  use  In  the  bnildlng, 
of  material  famished  by  plaintUf  to  Heuss, 
and  left  unused  by  him.  As  we  have  seen, 
there  is  no  allegation  in  tbe  petition  that, 
at  the  time  notice  is  alleged  to  have  been 
Kiven  to  Rlcker  of  plaintiff's  claim,  or  at 
any  subsequent  time,  Rlcker  was  indebted  to 
Heofls;  there  is  no  allegation  that  the  pay- 
ment to  Heuss  by  Rldcer  was  not  sufficient 
to  cover  all  work  done  and  material  furnish- 
ed by  Heuss;  there  is  not  even  an  allegation 
that  the  lumber  appropriated  by  Ricker  still 
b^onged  to  plaintiff.  The  plain  Inference  is 
that  such  lumber  had  been  sold  and  deliver- 
ed by  plaintiff  to  Heuss.  Such  being  the 
case,  the  title  passed.  Plaintiff  then  was 
compelled  either  to  look  to  Heuss,  and  to 
parsne  his  ordinary  remedies  against  him, 
or  to  establish  a  lien  against  tbe  building  Into 
which  the  lumber  was  put,  and  in  that  way 
reach  Rlcker.  By  a  conversion  or  use  of 
property,  the  title  to  which  was  in  Heuss, 
Ricker  would  not,  under  the  common  law, 
incur  any  liability  to  plaintiff  for  such  prop- 
erty. Admitting  that  Rlcker  did  not  have  ti- 
tle to  the  property  left  by  Heuss,  it  Is  at 
least  equally  plain  that  plaintiff  had  not 
Atdde  from  the  provisions  of  the  statutes  in 
favor  of  mechanics,  material  men,  etc..  Bick- 


er, by  use  of  the  lumber,  incurred  no  liabil- 
ity to  plaintiff.  Under  those  provisions,  there 
must  have  been  an  indebtedness  from  Rlck- 
er to  Heuss  at  the  time  the  notice  was  given, 
or  subsequently,  In  order  to  reach  Ricker 
either  with  personal  liability,  if  tliat  could  be 
done  at  all,  or  by  a  lien  on  his  property. 
There  are  authorities  to  the  effect  that  where 
the  original  contractor  breaks  and  abandons 
his  contract,  one  who  has  furnished  material 
to  him  cannot  have  a  lien  for  material  fur- 
nished. MaJbon  V.  Bimey,  11  Wis.  112; 
Blythe  v.  Poultney,  81  OaL  234.  These  au- 
thorities proceed  upon  the  ground  that  in- 
asmuch as  the  contractor  who  abandons  the 
contract  before  completion  could  not  recover 
on  a  quantum  meruit  if  he  sboold  sue,  the 
contract  being  entire,  the  subcontractor,  hav- 
ing no  greater  rights  under  the  contract  than 
the  original  contractor,  could  not  do  so. 
Without  going  so  far,  it  Is  enough  to  say 
that  no  facts  appear  in  this  petition  which 
would  entitle  either  Heuas  or  plaintiff  to  re- 
cover upon  the  contract  between  the  former 
and  Rlcker.  Of  course.  If  the  allegations  of 
a  Joint  pnrdiaae  by  Heuas  and  Ricker,  or  of 
sales  to  Heuss  at  Bicker's  instance  and  re- 
quest, stood  aloi^,  a  cause  of  actioD  would  ap- 
pear; but,  confused  and  contradicted  as  these 
averments  are  by  others,  they  cannot  be  held 
sufficient  Tlie  exoeptiona  urged  to  the  peti- 
tion were  all  good.  There  was  no  evidence 
that  lumber  was  sold  to  Heuss  and  Rlcker 
Jointly,  or  was  sold  at  all  upon  Uicker's  re- 
quest or  credit.  The  contrary  was  shown  by 
uncontradicted  testimony.  There  was  no  suf- 
ficient proof  of  a  contract  between  the  ma- 
terial men  and  Rlcker  that  the  former  might 
carry  out  the  contract  which  Heuss  had 
abandoned.  The  evidence  offered  to  estab- 
lish such  an  agreement  should  have  been  ex- 
cluded; and,  having  been  admitted,  the 
charge  requested  by  defendants,  intended  to 
reader  it  harmless,  should  have  been  given. 
The  court  admitted  testimony  to  show  the 
value  of  the  unused  material  and  of  the 
work  which  Heuss  had  done,  and  to  show 
the  amoimt  which  Ricker  had  paid  Heuss. 
The  purpose  of  such  evidence,  it  Is  to  be  pre- 
sumed, was  to  establish  the  fact  that  the 
value  of  the  work  done  and  the  material 
furnished  by  Heuss  was  greater  than  the 
amount  paid,  and  to  thus  give  rise  to  the 
conclusion  that  Ricker  owed  Heuss,  or  that 
Ricker  had  not  paid  Heuss  for  the  unused 
material.  There  was  no  allegation  of  either 
tact  in  the  pleadings,  and  for  this  reason  the 
evidence  was  not  admissible.  But,  waiving 
this  objection,  would  the  fact  that  the  work 
and  material  put  Into  the  house  were  at  the 
'  time  HeuBs  abandoned  his  undertaking  worth 
,  more  than  Rlcker  bad  paid  for  them  show 
an  indebtedness,  under  the  circumstances, 
,  from  Ricker  to  Heuss? 

The  contract  in  evidence  provided,  in  sub- 
stance, that.  In  cose  of  failure  of  Heuss  to 
carry  it  out  as  agreed  on,  the  owner  should 
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hare  the  right  to  take  poesession  of  the 
premisee,  and  terminate  the  contract,  and 
all  dalm  of  the  contractor  should  cease; 
further,  that  the  owner  might  provide  work- 
men and  materials  to  complete  the  contract, 
etc.,  and  only  such  balance  as  should  remain 
after  completion  should  be  paid  to  the  con- 
tractor. It  further  provided  that  all  ma- 
terials delivered  on  the  premises  were  to  be 
considered  the  property  of  the  proprietor, 
and  were  not  to  be  removed  without  his  con- 
sent. Under  these  provisions,  it  is  plain 
that  Heuss,  having  abandoned  the  work,  bad 
no  rights  against  Bicker  at  that  tlmeu  IUdc«r 
had  to  complete  the  building  at  a  greatw 
cost  than  that  contracted  for  with  Henas, 
and  did  not  owe  him  anything.  The  evidence 
was  irrelevant,  and  should  have  been  ex- 
cluded. Authorities  before  cited;  Ferguson 
V.  Bulk,  4  E.  D.  Smith,  760;  Llnd  v.  Braen- 
der,  (CJom.  PL  N.  Y.)  7  N.  Y.  Snpp.  684. 

Another  reason  why  no  lien  can  be  fixed 
upon  appellant's  property  la  that  his  uncon- 
tradicted evidence  shows  that  the  notice  of 
plaintiff's  claim  was  never  given,  as  required 
by  statute.  Still  another  reason  is  that  the 
Iota  constituted  his  homestead,  and  the  con- 
tract was  not  signed  by  hls^fe,  as  required 
In  such  cases.  Cameron  v.  Qebhard,  85  Tex. 
610,  22  S.  W.  Rep.  1038.  The  judgment  Is  re- 
versed, and  the  cause  remanded. 


MILLS  et  al.  v.  BBRLA  et  al.    (No.  S7.) 

(Court    of    Civil    Appeals    of    Texas.     Nov. 
8>  1803.) 

PaiNciPAi.  AMD  AesMT— BnoppcL— EviosKos— 

IMSTBDOTIOKS. 

1.  If  <me  places  another  in  saoh  a  position 
as  to  reasonably  lead  others  to  believe  that  he 
is  authorised  to  do  certain  acta,  he  will  be 
bonnd  thereby. 

2.  Ndther  express  nor  ostensible  agency 
can  be  proved  br  declarations  or  acts  of  the 
alleged  agent  unless  the  alleged  principal  is 
connected  with  them. 

3.  On  the  qnestion  whethw  an  agent  had 
authority  to  make  a  contract  which  was  re- 
nonnced  by  his  principal,  it  may  be  shown  that 
be  made  similar  coatracts,  before  snch  renun- 
datioD,  which  were  carried  out  by  the  princi- 
pal, bnt  not  that  he  made  similar  contracts 
subsequent  thereto. 

4.  The  owner  of  a  building  does  not  be- 
come liable  for  improTements  made  under  an 
unauthorized  contract  with  his  agent,  because 
he  afterwards  uses  them,  if  they  are  of  such 
a  character  that  they  cannot  be  removed. 

5.  Where  the  issue  is  as  to  whether  a 
person  was  agent  for  defendant  for  the  pur- 
pose of  making  a  contract  which  he  aisnmed 
to  make  as  asent,  an  instruction  that  if,  in 
making  the  contract,  he  did  so  as  agent  for 
the  purpose,  defendant  Is  liable,  is  erroneous; 
as  calculated  to  withdraw  the  issue  as  to  the 
existence  of  the  agency. 

Appeal  from  El  Paso  county  court;  J.  B. 
Townsend,  Judge. 

Action  by  Berla  &  Co.  against  Anson  Mills 
and  others.  From  a  Judgment  for  plaintiffs, 
defendants  .tppivil.     Reversed. 


T.  L.  Nugent  and  M.  W.  Stanton,  for  ap- 
pellants.   Leigh  Clailc,  for  appelleee. 

JAMBS,  O.  J.  AppeUanta.  in  1889,  were 
owners  of  the  Grand  Central  Hotel  in  El 
Paso,  and  had  caused  ^ane  and  speclfla- 
tloas  to  be  made  by  George  P.  King,  an 
architect,  for  certain  improvements  thereon. 
It  is  conceded  that  to  the  extent  of  such 
plans  and  spedflcatlonB,  and  the  contract 
made  thereunder,  George  Paid  B3ng  was 
their  agent  and  representative^  Be  en 
gaged  appelleea  to  do  certain  plombing  wok 
upon  the  premisee  not  otmtiacted  for  ia  the 
plana  and  speciAcatione,  during  tbe  absence 
of  the  owners;  and  when  one  of  them  (An- 
son G.  Mills)  returned,  and  found  that  King 
had  directed  this  week  to  be  done  on  their 
behalf,  he  stopped  the  same,  denying  that 
King  had  any  authority  to  bind  th^n  In  the 
premises,  and  repudiated  the  arrangement 
At  this  time  considerable  woifc  bad  beee 
done  by  Berla  &  Co.  Afterwards  appelant 
Mills  entered  Into  an  oral  arrangement  with 
Berla  &  Co.  to  complete  the  work  they  ba<l 
begun  for  the  price  of  $90,  and  tbereiqMa 
the  latter  completed  the  work,  and  presented 
a  bill  consisting  of  $90,  and  also  927&St. 
for  the  work  previoudy  done,  and  certehi 
other  items  amoontlng  to  $lfi.80^  wUdi  IriD 
was  not  paid.  Appellants  eontended  that 
they  owed  the  $90  only;  that  they  bad  never 
agreed,  and  were  not  bound,  to  pay  anything 
fnrther,--the  api>ellant  Milla  testl^lng  that 
he  thoui^t  the  entire  bill  was  Included  in  the 
$90,  and  that  the  $90  was  to  cover  the  en- 
tire work  and  materials  sued  for  by  Berla 
&  Co.  Appellees  contended  that  aiipeOanti 
were  bound  by  the  acts  at  King;  that  ap- 
pellants, having  accepted  and  retained  the 
benefits  of  appellees'  labor  and  material, 
were  estopped  to  deny  their  ifabilltr;  and 
that  the  ^  was  only  for  tbe  completlan  of 
the  work  from  the  point  at  which  it  had  been 
stopped.  The  plain  tUZS,  Beria  ft  Co.,  sued 
for  $385.14,  composed,  as  nearly  as  we  oaa 
arrive  at  it  from  the  record,  of  $278.M, 
$90,  and  three  items  in  an  exhibit  to  plain- 
titCs'  amended  original  petition  for  $l.'RSv 
$6.26,  and  $7.80.  The  verdict  was  tot  pbUn 
tUCs  for  the  sum  of  $385.14,  with  interest 
trcaa  January  1, 1890. 

We  do  not  consider  that  it  would  awre  any 
benefldal  purpose  to  discuss  all  of  the  2Q 
assignments  of  error  presented  in  appeJlants' 
bri^  of  101  pages.  After  disposing  oC  tbe 
exceptions  taken  to  the  rulings  at  the  Jad«e 
on  the  testimony,  and  giving  our  views  oa 
the  material  charges.  It  is  probable  that  on 
another  trial  there  wUl  be  no  cause  for  tbe 
numerous  assignments.  The  court  erred  in 
admitting  the  declaratlMi  of  the  arddtect 
King  to  establish  his  authority  to  make  tbe 
contract  with  Berla  &  Co.  Agency  cannot 
be  proved  by  the  dedlaratlon  of  the  alleged 
agent,  unless  the  principal  be  in  some  wv 
connected  with  the  declarations;  and  of  this 
there  was  no  evidence.    The  acts  of  a  party 
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are  nkewlse  Inadmlaslble  to  prove  bis  agency. 
li  agency  is  established  by  competent  te»- 
tlmony.  then  the  a<rt8  and  declarations  of  th« 
agent  made  In  the  scope  of  his  agency  will 
be  the  acta  of  the  principal.    The  first  and 
second  asslgnuKats  are  well  taken.    Noel  t. 
Dennoan,  76  Tex.  306,  13  S.   W.   Rep.  318; 
Coleman  t.  Golgnte,  68  Tex.  88,  6  S.  W.  Rep. 
553.    Although  King  may  not  have  been  a^ 
pellants'  agent  as  to  the  anbject-matter  of 
the  contract  with  Berla,  yet  he  was  their 
agent  for  the  principal  Improvements  then 
being  made  on  the  hotel;  and  the  clrcom' 
stances  were  such  that  it  was  proper  for  the 
court  to  submit  to  the  Jury  whether  or  not, 
in  making  the  contract  with  Berla,  be  was 
acting    within   the   ai^parent    scope   of   hla 
agency,  for,  tf  appellants  placed  him  before 
the  public  In  such  position  as  to  reaiionably 
lead  others  Into  the  belief  that  he  was  author- 
ized to  do  the  act  for  them,  they  would  be 
bound,  although  the  authority  did  not  In 
fact,  exist    We  believe  the  clauses  Nos.   1 
and  2  of  the  court's  charge  state  correctly 
the  law  on  this  subject.    Declarationa  of  the 
agent  would  tie  as  Inadmissible  to  prove  this 
ostensible  agency  as  to  prove  an  express 
agen<7.   The  doctrine  is  well  expressed  In 
Mechem,  Ag.  S  4.    See,  also,  section  84.    It 
would  not  be  proper  for  na  to  detail  the  dr- 
cumstances  tending  to  show  apparent  agency 
in  this  case,  or  to  comment  on  the  evidence, 
and  it  will  suffice  to  say  that  it  was  proper 
to  leave  the  question  to  the  Jury;  and  the 
charge  No.   1   asked   by  appellants  should 
have   been  given,   in  connection   with   this 
question  of  implied  anthorlty.    One  of  the 
drcnmstances  by  which  agency  was  sought 
to  be  shown   was  that  King  made  other 
tranaactloas  of  a  similar  Character,  wtaldi 
were  acted  upon  and  carried  out  by  the  own- 
em    This  testimony  was  proper  in  proving 
agency  by  showing  recognition  of  the  agency 
by  the  principal,  but  It  sbonld  have  been 
confined  to  acts  of  that  description  occurring 
prior  to  the  renunciation  of  the  arrangement 
with  Borla.    The  matter  In  qnestlon  was  the 
<datlon  of  King  to  the  owners  prior  to  that 
tfane,  and  not  subsequently.    Friedlander  v. 
CMmell,  46  Tex.   685.    Charge  No.  8,   given 
by  the  court  we  think  was  objectionable  in 
not  being  applicable  to  the  facts.    It  does  not 
appear   that  the   woric   done   by   appellees 
upon  the  building  was  of  such  a  character 
that  It  could  be  removed  or  separated  from 
it    It  would  not  follow  that  by  using  the 
building  afterwards,  and  thereby  unavoid- 
ably having  the  benefit  of  the  work  and  ma- 
terial furnished,  the  owner  would  be  subject 
to  liability  for  the  value  thereof.    The  prin- 
ciple stated  In  this  charge  applies  to  a  case 
where  the  owner  may  or  may  not  accept  the 
benefits,    and    if    he,    under    such    circum- 
stances, avails  himself  of  them,  be  becomes 
liable.   The  third  clause  of  the  coiu-t's  charge 
was    correct    It    seemed    that    some    time 
elapsed    after  Mills   returned   to   El   Paso 
before  he  disavowed  the  contract  made  by 


King  with  Beria.  Whether  or  not  the  dls- 
afflnnance  was,  under  all  the  drcomstances, 
made  promptly,  was  a  question  for  the  Jury. 
Charge  No.  7  was  deariy  erroneous.  The 
evidoice  showed  without  contradiction  that 
King,  as  agent,  made  the  contract  with 
Berla  &  Ca,  and  the  issue  was  as  to  whether 
or  not  he  was  agent  for  that  purpose.  In 
this  charge  the  Jury  were  Instructed  that 
if  King,  in  making  the  contract  did  so  a* 
the  agent  of  defendants  for  that  purpose, 
(and  that  be  had  done  so  as  agent  was  not 
disputed,)  the  defendants  were  liable.  The 
charge  was  calculated  to  withdraw  ftom  the 
Jury  the  question  of  the  existence  of  the 
agency,  express  and  implied,  and  to  direct 
a  verdict  for  the  plalntifGa.  There  was  evi- 
dence that  would  support  a  verdict  fbr  the 
sum  of  $27a84  for  work  d<H>e  at  the  time 
of  dlsaflirmance^  and  also  tor  $80  done  after- 
wards, but  we  find  none  sufficient  to  sus- 
tain It  for  anything  more,  except  Interest 
It  is  further  contended  that  there  was  no  evi- 
dence to  support  the  verdict  against  Crosby 
and  wife,  either  for  the  |80  or  the  $278.S4. 
The  pleadings  of  defendants  admit  their  lia- 
bility for  the  $80.  It  was  in  evidence  that 
King  was  the  agent  of  Crosby  and  wife 
and  Mills  touching  the  main  contract  and 
Crosby  was  equally  responsible  with  Mills 
for  the  consequences  of  any  ostensible  agency 
of  B^ng  growing  out  of  bis  real  agency. 
Charges  No&  4  and  6  were  property  refused. 
Oluuges  Nos.  2  and  6  were  In  their  nature 
proper  to  be  given  to  the  Jury.  The  antag- 
(Hilstic  positions  of  the  parties  relative  to 
what  was  the  meaning  and  Intuition  of  th<.< 
$90  omtract  (as  it  existed  in  parol)  rendered 
Instructions  of  this  character  proper,  If 
asked.  As  It  follows,  from  what  has  been 
said,  that  the  case  will  be  reversed,  we  do 
not  stop  to  examine  the  charge  given,  ib 
order  to  see  If  the  substance  of  these  re- 
fused charges  is  Included  therein.  For  the 
errors  pointed  out  the  Judgment  is  reversed, 
and  the  cause  remanded. 


TERRY  et  al.  v.  FRENCH  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 
1883.) 

Partie!!— MiuoiN'DSR  —  PLtxDraa  asd  Fhoof  — 
Variance  —  Jddomsst  —  Misnomer  —  BuitnAT 

CONTIIACT— VaLIDITT. 

1.  In  an  action  by  several  plaintiffs  on  • 
contract  for  the  payment  of  money,  the  petition 
stated  that  the  contract  was  entered  into  be- 
tween defendants  and  all  the  plalntiffa,  and  the 
court  found  that  the  contract  declared  on  was 
proved  as  alleged.  It  also  found  that  the  con- 
tract with  defendants  was  entered  into  by 
them  and  F.,  one  of  plaintiffs,  and  rendered 
judgment  for  plaintiffs  over  a  plea  br  defend- 
ants of  misjoinder  of  parties,  on  which  plea 
it  made  no  special  finding.  JSTeM,  that  where 
the  facts  were  such  that  the  court  could  proper- 
ly act  on  the  theory  that  F.  was  acting  for  nil 
of  plaintiffs  in  entering  into  the  contract,  the 
findings  were  not  inconsistent. 

2.  Where,  in  an  action  on  a  contract,  the 
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petition  states  enough  of  the  terms  of  the  con- 
tract to  identify  it  with  the  one  in  i>roof,  and 
the  court  finds  the  conditions  which  impose  lia- 
bility, either  as  stated  in  the  petition  or  evi- 
<3ence,  there  Is  no  material  variance,  if  any, 
because  the  proof  shows  terms  and  conditions 
in  the  contract  additional  to  those  pleaded. 

3.  Where  a  petition  names  as  plaintiff, 
among  others,  "Jane"  B.,  joined  by  her  hus- 
band, J.  B.,  a  judgment  in  lavor  of  "Jesse"  B., 
joined  by  her  husband,  J.  B.,  and  the  other 
plaintiffs  named  in  the  petition,  is  not  errone- 
ous. 

4.  A  contract  made  on  Sunday,  whereby 
certain  persons  agree  to  cease  the  contest  of 
a  will.  In  consideration  of  a  certain  sum,  is 
not  Toid,  since  it  is  not  made  in  the  course  of 
«  business  prohibited  on  that  day  by  statute. 

Appeal  from  district  (xnirt,  Milam  coonty; 
John  N.  Henderson,  Judge. 

Actl<m  by  Jaka  French  and  others  against 
James  Terry  and  A.  D.  Terry  to  enforce  on 
oral  contract  for  the  payment  of  money. 
From  a  Jndgmmt  for  plaintiffs,  defendants 
appeoL    Affirmed. 

The  other  facts  fully  appear  In  the  fbllow- 
Ing  statement  by  FISHER,  G.  J.: 

Appdlees  instituted  this  suit  in  Milam  coun- 
ty against  appellants,  James  and  A.  D.  Terry, 
and  alleged  In  their  petition  that  app^lants 
were  the  sons  of  M.  Terry,  deceased,  and  that 
after  bis  death  they  made  application  for  tbe 
probate  of  tlie  -will  of  M.  Terry,  who  had 
died  seised  of  an  estate  w(»tb  $40,000,  in 
which  he  had  bequeathed  to  them  his  aitlre 
estate;  and  the  plaintiffs,  who  were  M.  Ter- 
ry's grandchildren  and  beliB,  had  flled  a 
contest  against  the  probate  of  said  will,  and, 
pending  the  contest,  appellants  had  entered 
Into  a  contract  with  appellees,  In  which  they 
agreed  and  promised  to  pay  them  $2,500  so 
soon  as  said  will  should  be  probated,  in  oon- 
slderatloa,  among  other  things,  that  appd- 
lees  should  withdraw  their  contest  Appel- 
lees did  withdraw  their  contest,  and  the  will 
was  probated,  and  appellants  took  posseMion 
ot  the  property  and  money  of  tbe  estate, 
found  to  be  of  the  value  of  $47,000.  This  salt 
is  to  recover  tbe  said  $2,500  and  interest 
Appellants  pleaded  misjoinder  of  parties,  in 
abatement,  general  demurrer,  general  denial, 
and,  in  avoidance  of  said  supposed  contract, 
that  it  was  made  on  Sunday,  and  was  con- 
trary to  public  policy  and  the  statutes,  and 
void,  and  that  the  alleged  contract  was 
abandoned,  and  a  new  contract  entered  into, 
subsequently,  in  lieu  of  tbe  one  alleged  In 
the  petition,  whereby  appellees  were  to  re- 
ceive $1,596,  as  a  claim  against  the  estate, 
which  was  then  in  process  of  fulfillment 
and  that  this  last  was  to  be  a  final  and  com- 
plete settlement  of  all  claims  whatsoever 
against  said  estate  by  appellees.  Tbe  case 
below  was  disposed  of  by  the  court  without 
&  jtUT,  and  Judgment  was  rendered  in  favor 
of  appellees  fbr  the  amount  sued  for.  There 
is  no  statement  of  facts  In  the  record,  and 
the  case  comes  here  upon  the  facts  as  found 
by  the  trial  covurt  which  we  adopt  as  the 
findings  of  fact  by  this  cotu-t  The  findings 
of  fact  are  as  follows:    "(1)  As  matter  of 


ftict,  that  defendants,  A.  D.  and  James  Tory, 
made  a  verbal  contract  the  tsame  dednred 
on  by  plaintiffs.    At  the  time  of  the  making 

of  said  contract,  which  was  on  the day 

of  May,  1889,  there  was  then  pending  In  the 
county  probate  court  of  Milam  county  an 
application  by  A.  D.  and  James  Terry  to  pro- 
bate the  will  of  titeir  father,  M.  Terry,  de- 
ceaised.  Said  win  made  said  parties,  A.  I>. 
and  James  Terry,  the  legatees  of  his  estate, 
valued  at  $47,000.  Said  win,  and  the  probate 
thereof,  was  contested  by  Jake  French,  plain- 
tiff, on  his  behalf  and  others,  children,  his 
brothers  and  sisters,  grandchildren  of  said 
M.  Terry,  and  by  others,  diildPKi  of  said  M 
Terry  by  bis  first  wife,  the  latter  being  balf 
broth»s  and  sisters  of  said  A.  D.  and  James 
Terry,  and  their  descendants.  Said  French 
heirs  claimed  that  in  a  partition  of  tbe  es- 
tate l>etween  M.  Terry  and  hla  first  wife, 
their  mother  did  not  receive  $500,  to  which 
she  was  Justly  entitled,  aad  they  dalroed 
that  said  $500  was  one  of  the  ludncementB 
to,  and  a  part  of  tbe  considerations  for,  tbt 
contract  alleged  to  have  been  made  betwees 
Jake  Pr«ich  and  A.  D.  and  James  Terry.  (2) 
That  said  contract  between  Jake  French  and 
A.  D.  and  James  Terry  was  made  on  Sunday, 

■tbe day  of  May,  1889,  and  that  as  a 

part  of  its  terms,  Jake  French  was  to  have 
nottaing  farther  to  do  in  the  contest  of  said 
will,  was  not  to  make  a  cost  bond  ha  said 
contest,  and  that  he  waa  to  do  anything  be 
reasonably  could  to  further  a  settlement  ct 
said  contest  as  to  other  oontestees,  and  that 
on  the  probate  of  tbe  will,  and  when  the 
property  of  the  estate  ctf  M.  Terry  should 
come  into  tbe  handa  of  A.  D.  and  James 
Terry,  ttaey  were  to  pay  lilm  $2,500.  That 
same  waa  not  to  be  made  a  charge  against 
the  estate,  but  was  to  be  paid  by  A.  D.  and 
James  Terrs  indivldnally.  That  tbe  terns 
of  said  contract  wwe  to  be  kept  secret  be- 
tween tbe  partiea  (3)  That  said  Jake 
French,  In  pursuance  of  his  part  at  said 
agreement,  Informed  his  counsel  that  he 
would  not  make  the  bond,  and  would  take  no 
further  part  In  said  contest  ot  the  will,  and 
that  his  counsel  at  that  time  Informed  him 
they  would  settle  tbe  matter  for  the  heirs  of 
M.  Terry;  that  they  liad  a  claim  against 
said  M.  Terry's  estate  on  account  of  a  life 
interest  which  said  M.  Terry  had  received  In 
money  on  account  of  his  first  wife's  estate, 
which,  with  interest,  amounted  to  $1,586; 
and  that  if  said  A.  D.  and  James  Terry  wouU 
agree  to  allow  that  claim  without  contest, 
after  they  had  quailQed  as  executors  or  ad- 
ministrators with  will  iinnexed  of  M.  Terry's 
estate,  the  whole  matter  could  be  settled,  and 
the  contest  would  be  withdrawn.  That  said 
Jake  French,  in  pursuance  of  an  arrange- 
ment with  A.  D.  and  James  Terry,  went 
bock,  and  Informed  said  A.  D.  and  James 
Terry  of  the  proposition  of  the  attorneys  rep- 
resenting contestants,  and  that  A.  O.  and 
James  Terry  agreed  to  said  proposition. 
Also,  that,  in    that    connection,  said    Jak* 
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French  aelced  them  if  It  was  understood  that 
the  asreement  already  entered  Into  between 
him  and  said  A.  D.  and  Jamea  Tero^,  accord- 
In?  to  their  imderstandlDK,  Btm  held  good, 
to  which  they  assented;  that  la,  the  agree- 
ment t>y  which  they  were  to  pay  him  $2,500. 
That  Jalce  French  carried  out  his  part  of  said 
-agreement,  he  not  having  anything  fnrther  to 
•do  in  opposition  to  the  probate  of  the  wUL 

That  said  will  waa  probated  on  the  

■6a.j  of  Jnne,  1889;  the  conteatees  all  agree- 
ing to  same,  and  not  making  any  opposition 
thereto.  That  aitarwarda  the  claim  of  $1,- 
-596  was  properly  presented  to  A..  D.  and 
James  Terry,  administrators  of  the  estate  of 
M.  Terry  with  the  will  annexed,  and  that 
same  was  allowed  by  the  probate  court 
Ttiat  said  A.  D.  and  James  Terry  qualified  as 
«dminiatrators  on  estate  of  M.  Terry  on  the 

day  of  June,  1880,  and  at  once  toaik 

possession  at  the  property  of  said  estate. 
Valne  of  property,  about  947.000;  al)out 
^,000  to  96,000  thereof  being  in  money;  the 
■only  debts  against  said  estate  being  the  ap- 
(iroTed  claim  of  $1,506." 

E.  L.  Antony,  for  appellants.      T.  S.  Hen- 
derson and  Ford  &  Ford,  for  appellees. 

FISHSR,  O.  J.,  (after  stating  the  facts.) 
The  Orat  assignment  of  error  complains  that 
the  coort  "erred  in  oTerruling  and  finding 
egainvt  defcsdanta'  plea  In  abatement  on 
account  of  misjoinder  of  parties."  The 
-court  made  no  special  finding  upon  tlie  plea 
In  abatement,  but  the  general  findings  of 
fact  and  the  judgment  rendered  in  favor  of 
aQ  of  the  plaintiffs  were,  in  effect,  a  finding 
and  disposition  of  the  question  raised  by  the 
plea  in  abatemott  The  first  finding  by  the 
court  below  is  to  the  effect  that  the  "defend- 
ants entered  into  the  ccmtract  declared  on 
by  the  plaintiffs."  The  contract  stated  in  the 
petition  is  one  entened  Into  between  the  ap- 
pellants and  all  oif  the  appellees,  wherein 
the  appellants  promised  to  pay  the  appellees 
tlie  snm  of  12,900  upon  the  probation  of  the 
win  of  M.  Terry,  if  they  would  withdraw 
their  contest  to  Ita  probation.  The  finding 
of  the  conrt  Is  that  the  contract  declared  on 
Is  found  to  be  proven  as  alleged;  this,  in  ef- 
fect, being  a  finding  in  favor  of  the  plain- 
tiffs upon  the  questions  presented  by  the 
plea  In  abatement.  We  believe  that  the  oth- 
er finding  o<  the  court,  to  the  effect  that 
the  CMitract  with  the  appellants  was  entered 
Into  by  them  and  Jalce  French,  one  of  the 
appellees,  while  It  may  appear  to  be  incon- 
sistent with  the  finding  that  the  contract 
was  entered  Into  with  "all  of  the  plaintiffs 
as  alleged,"  may  be  rendered  consistent  with 
sncb  finding  nprnn  the  idea  tiuit  Jake  French 
was  acting,  not  alone  for  himself,  but  for 
all  of  the  plaintiffs.  In  making  the  contract. 
Looking  to  the  allegatl(ws  of  the  petition, 
and  the  judgment  of  the  court,  we  think  that 
*he  apparent  oHiflict  between  the  findings  of 
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the  court  upon  this  brandi  of  the  case  can 
be  reconciled  npon  the  theory  that  Jake 
French  was  acting  for  all  of  the  plaintiffs  In 
entering  Into  the  engagement  with  the  ap- 
pellants, and  that  the  court  below  really 
viewed  the  matter  in  that  Ugbt. 

Appellants'  fifth  assignment  of  error  com- 
plains that  tho  Judgment  below  Is  errone- 
ous because  there  Is  a  variance  between  the 
contract,  as  declared  on,  and  the  one  proven, 
and  found  by  the  court  We  think  that  the 
variance  complained  of  is  not  such  a  one 
that  will  affect  the  Judgment  if,  in  fact,  It 
can  be  called  a  variance.  The  liability  of 
the  appellants  to  pay  the  sum  agreed  upon 
arose  when  the  will  was  probated.  This  is 
the  allegation  of  the  petition.  The  conrt 
finds  that  the  amount  sued  for  was,  by  the 
contract,  not  to  be  made  a  diarge  against 
the  estate,  but  was  to  be  paid  by  the  appel- 
lants individually,  and  that  the  amount  was 
to  be  paid  when  the  wiU  was  probated,  and 
when  the  property  came  Into  the  hands  of 
the  appellants.  There  Is  a  finding  to  the 
effect  that  the  property  did  come  into  their 
possession  in  June,  1880,— prior  to  the  filing 
of  this  suit— and  a  finding  that  the  will  was 
duly  probated.  The  conditions  that  impose 
liability,  as  stated  either  by  the  averments 
of  the  petition  or  by  the  evidence,  are  found 
to  exist  by  the  court  If  the  liability  to  pay 
arose  when  the  will  was  probated,  then  the 
conrt  finds  that  it  was  probated,  and  if  it 
arose  when  the  will  waa-  probated,  and  when 
the  estate  came  into  the  possession  of  the 
appellants,  it  finds  such  -facts  to  exist.  The 
petition  may  not  have  stated  the  entire 
terms  of  the  contract,  as  shown  by  the  evi- 
dence; and  if  the  evidence  went  further,  and 
established  conditions  that  were  not  folly 
pleaded,  but  were  not  variant  from  those 
that  were  alleged,  we  do  not  think  that  this 
would  necessarily  create  a  variance  between 
the  contract  pleaded  and  that  proven.  It 
would  be  a  case,  not  of  a  want  of  descrip- 
tion of  the  contract  declared  on,  but  one  sim- 
ply of  an  Imperfect  description.  The  allega- 
tion descriptive  of  the  contract  is  good,  aa  ' 
far  as  it  goes;  and  if  it  does  not  Include  all 
of  the  terms  of  the  contract,  but' enough  to 
identify  it  with  the  one  In  proof,  it  should 
not  be  said  that  there  Is  a  material  variance 
between  the  contract  alleged,  and  that  es- 
tablished by  the  evidence. 

The  Judgment  of  the  court  below  Is  ob- 
jected to  because  it  lat-ftrltb  the  other  plain- 
tiffs, naming  them-~in  fb.vor  of  Jesse  Bonner. 
The  Judgment  in  this  respect  reads:  "Jesse 
Bonner,  Joined  by  her  husband,  James  Bon- 
ner, do  have  and  recover,"  etc  The  peti- 
tion describes  and  mentions  "Jane  Bonner, 
Joined  by  her  husband,  James  Bonner,"  etc. 
It  Is  apparent  tliat  the  "Jesse''  Boitner  men- 
tioned in  the  Judgment  is  the  "Jane"  Bon- 
ner mentioned  in  the  petition  as  the  wife  of 
James  Bonner.  Bo  stating  her  name  as 
"Jesse"  in  the  Judgment  Instead  of  "Jane," 
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was  evldenOy  a  clerical  error,  and  a  refer- 
ence to  the  petition,  which  is  a  part  of  the 
record,  corrects  this  error.  The  record  can 
be  looked  to  for  this  purpose,  and  the  Judg- 
ment will,  in  this  respect,  be  read  in  the 
light  of  th«  record. 

The  court  below  found  that  the  contract 
sued  on  was  entered  into  on  Sunday,  and 
the  appellants,  for  this  reason.  Insist  that  It 
is  void.  This  objection  Is  settled  against 
the  appellants'  contention  in  the  case  of 
Beham  t.  Ohio,  76  Tex.  91,  12  S.  W.  Rep. 
996.  Tlie  court  in  that  case  held  that  con- 
tracts made  upon  Sunday,  when  not  in  a 
course  of  business  prohibited  upon  that  day 
by  statntoty  law,  are  valid.  The  Judgment 
of  the  court  below  is  affirmed. 


RAINWATBR-BOOOHER  HAT  CO.  et  aL 

T.  WEAVER. 

(CJoart  of  Civil  Appeals  of  Texas.    Sept  4, 

1893.) 

Fbaudclent  Cokvbtakce— Action  to  Set  Asisb. 

L  A  provision  in  a  conveyance  of  a  stock 
of  goods  in  trust  for  certain  creditors  empow- 
ering the  trustee  to  sell  the  goods  at  retail  un- 
til ue  stock  shall  be  so  reduced  as  not  to  jus- 
tify further  retail  sales,  and  then  to  sell  the 
remainder  In  bulk,  does  not  of  itself  render  the 
instrument  void,  though  the  grantor  was  insol- 
vent, and  all  bis  property  was  conveyed,  the 
property  conveyed  not  being  in  excess  of  the 
amount  of  the  valid  debts  intended  to  b«  se- 
cured. 

2.  Nor  does  the  farther  provision  that  at- 
torneys' fees  for  services  rendered  in  preparing 
and  defending  the  conveyance  sliall  be  seci)red 
thereby  render  the  conveyance  void,  since  the 
grantor  had  a  right  to  employ  counsel  for  that 
purpose. 

Appeal  from  district  court.  Red  River  coun- 
ty; B.  D.  McClellan,  Judge. 

Controversy  submitted  without  action  be- 
tween the  Rainwater-Boogher  Hat  Company 
and  another  against  John  H.  Weaver  to  de- 
termine the  validity  of  a  conveyance  made 
by  defendant  From  a  Judgment  finding  the 
conveyance  valid,  plaintifts  appeal.  Af- 
firmed. 

Dudley  &  Moore,  for  appellants.  M.  L. 
Sims  and  H.  D.  McDonald,  for  appellee. 

FINLBT,  J.  This  is  an  agreed  case  under 
article  1414  of  the  Revised  Statutes,  and  the 
question  presented  for  decision  is  as  to  the 
validity  of  a  conveyance,  commonly  called 
"deed  of  trust,"  executed  by  SteinUen  &  Co. 
to  John  H.  Weaver,  trustee,  for  the  I>eneflt 
of  certain  creditors.  It  is  admitted  that,  at 
the  time  the  instrument  was  executed,  Stein- 
Uen &  Co.  were  largely  indebted  and  insol- 
Tent,  and  that  all  their  prc^terty  was  cov^ed 
by  the  conveyance.  It  is  contended  by  ap- 
pellants that  the  instrument  contains  cer- 
tain proTialons  which  render  it  void  upon  its 
face.  One  of  the  provisions  complained  of 
is  as  follows:  "The  said  John  H.  Weaver  to 
take  Immediate  possession  and  control  of 


the  said  property,  and,  after  an  inventory 
thereof  stiall  have  been  taken,  the  ssid 
Weaver  li  to  proceed  to  sell  said  property 
for  cash,  and  reduce  Into  money  the  choses 
of  action  and  all  evidences  of  debt  liereby 
conveyed  and  turned  over  to  him;  the  goods 
to  be  aoii  at  retail  or  in  such  other  manner 
as  wiU  realize  the  largest  amount  of  money, 
and  the  proceeds  received  from  both  sain 
and  collecti<Mis  to  be  deposited  daily  with  tiie 
Red  River  County  Bank,  subject  to  Ije  dis- 
tributed as  hereinafta:  directed;  and,  aftn- 
the  stock  shall  have  been  so  reduced  that  it 
will  not  Justify  selUng  at  retaU,  the  said 
Weaver  is  hereby  authorised  and  empowered 
to  sell  the  remainder  of  the  goods  on  liand. 
eltho-  in  bulk  or  in  lots,  at  public  auctfam. 
for  cash,  to  the  highest  biddor."  It  is  as- 
serted by  appdlants  that  this  provision  di- 
rects the  trustee  to  sell  the  goods  at  retaQ 
in  the  regular  course  of  business,  and,  in 
effect  prohibits  an  immediate  sale,  and  con- 
templates the  carrying  on  of  a  retail  mer- 
chandise business  for  an  indefinite  period  of 
time;  and  therefore,  by  its  terms,  it  hlnden 
and  delays  appellants  (creditors)  in  the  col- 
lectiion  of  their  debts,  and  that  the  conv^- 
ance  is  thereby  rendered  void.  We  think 
the  construction  of  the  provision  contended 
tor  la  reasonable  and  correct,  but  does  the 
legal  cMisequmce  claimed  by  appellants  nec- 
essarily foUow?  Appellants  were  not  In- 
cluded among  the  fortunate  creditors  for 
whose  benefit  the  conveyance  was  made,  and 
it  does  not  appear  from  the  Instrument  it- 
self or  otherwise  that  the  property  conveyed 
exceeded  In  value  the  amount  of  the  ddtts 
Intended  to  be  satisfied  out  of  the  proceeds 
from  the  sale  of  the  property.  It  does  not 
appear  that  any  of  the  debts  attempted  to 
be  secured  by  the  conveyance  were  fictltloos 
or  Invalid  for  any  reason,  and  the  only  facts 
presented  for  consideratloa  In  connection 
with  the  recitals  In  the  Instrument  which  it 
is  Insisted  tend  to  support  the  proposition 
that  the  instrument  Is  void  are  that  Stelnlini 
&  Co.  were  inscdvent,  and  tliat  all  their  pro|v 
OTty  was  embraced  in  the  conveyance.  The 
proposition  that  an  inscdvent  debtcw  may 
convey  all  his  property  to  satisfy  a  prtfferred 
creditor  is  so  well  settled  that  It  needs  n« 
argument  or  citation  of  authority  to  support 
Its  announcemoit  These  facts  almie,  then, 
cannot  render  fraudulent  and  void  a  pro- 
vision which  would  be  l^al  In  their  absence. 
The  instrument  under  consideratioD  was  a 
mwtgage  executed  to  secure  the  debts  of 
certain  creditors  of  Stelnlloi  &  Co.  liUrd 
V.  Weiss,  85  Tex.  95,  23  S.  W.  Rep.  8&4.  The 
trust  was  accepted  by  Weaver,  the  tmstee. 
and  the  creditors  who  were  bmefldaries  nn- 
do:  it,  and  the  parties  attacking  the  validity 
of  the  mwtgage  are  strangors  to  it  and 
could  have  no  possible  Interest  to  be  affect- 
ed by  the  terms  of  sale  provided  in  the  mort- 
gage, unless  the  property  conveyed- exceeded 
In  value  the  valid  debts  intended  to  be  ss- 
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cured.  Bank  t.  Mai-shaU,  1  Tex.  Civ.  App.  ' 
704,  23  S.  W.  Rep.  246;  on  writ  of  error  to  . 
supreme  court,  22  S.  W.  Rep.  6.  This  pro-  I 
vision  In  the  mortgage  is,  to  say  tbe  most  of 
It,  but  a  badge  or  circumstance  of  fraud,  and 
does  not  of  Itself  render  the  Instrument  void. 
In  all  the  cases  In  our  state  In  which  it  has 
been  held  that  simQar  provisions  as  to  the 
terms  of  sale  render  the  m(»tgage  void  these 
additicmal  facts  were  made  to  appear,  which 
we  think  are  necessary  to  the  c<mclu8ion 
reached,  namely,  that  the  mortgagor  was  In- 
solvent; that  all  his  property  was  conveyed; 
and  that  the  value  of  the  property  conveyed 
was  in  excess  of  the  amount  of  the  valid 
debts  intended  to  be  secm-ed.  Gall:i!;her  v. 
Goldfrank,  75  Tex.  502,  12  S.  W.  Rep.  964; 
Gregg  V.  CJleveland,  82  Tex.  187,  17  S.  W. 
Rep.  777;  Puckett  v.  Drug  Co.,  (Tex  Civ. 
App.)  20  S.  W.  Rep.  1127.  The  burden  is  on 
the  party  attacking  tbe  legality  of  tbe  con- 
veyance to  establish  the  facts  which  render 
it  void,  and.  In  the  absence  of  proof  as  to 
such  facts,  the  court  will  presume  In  favor 
of  the  validity  of  the  instrument 

The  other  provision  In  the  mortgage  at- 
tacked by  appellants  is  as  follows:  In  nam- 
ing the  debts  to  be  paid  out  of  tbe  proceeds 
of  the  property,  it  provides:  "Tbe  sum  of 
one  thousand  dollars  due  by  us  to  Sima  A 
Wright,  as  evidenced  by  our  note  of  ev«i 
(late  licrpwlth.  aud,  in  the  event  of  litigation, 
an  additional  ten  per  cent  on  the  amount 
involved."  It  was  admitted  that  the  |1,000 
was  dne  tot  "attorneys'  fees."  In  what  mat- 
ter it  is  not  stated,  but  appellants  contend 
that  it  may  fabrly  be  inferred  that  it  was 
attorneys'  fees  for  preparing  tbe  mortgage. 
It  is  claimed  by  appellants  that  this  provi- 
sion renders  the  mortgage  void  for  the  reason 
tbat  it  provides  a  fund  for  the  i>ayment  of 
attorneys,  selected  by  tbe  failing  debtors  and 
for  their  benefit,  to  deter  creditors  not  pro- 
vided for  from  questioning  the  validity  of 
the  instrument  Assuming  that  the  $1,000 
to  be  paid  Sims  St  Wright  was  dne  for  at- 
torneys' fees  for  services  rendered  in  prepar- 
ing the  mortgage,  we  see  no  reason  why  the 
debt  should  not  be  secured  by  the  convey- 
ance. Stetnllen  &  Go.  had  tbe  right  to  em- 
ploy counsel  for  tbe  purpose,  and  the  only 
questions  that  could  be- raised  are  the  bona 
fides  of  the  debt  and  tbe  reasonableness  of 
tbo  amount  As  to  tbe  additional  10  per 
wnt.  to  be  paid,  in  case  of  litigation,  we 
do  not  see  that  a  fraudulent  intent  is  nec- 
essarily Implied.  The  trustee,  in  the  ab- 
sence of  this  provision,  would  have  had  the 
legal  right  to  employ  counsel  to  defend  the 
trust,  and  to  pay  for  such  services  out  of 
tbe  tmst  fund.  Indeed,  it  wonld  bave  been 
bis  duty  to  have  done  so,  and  we  cannot  say, 
as  a  matter  of  law,  that  because  the  mort- 
gage made  provision  for  It,  It  is  therefore 
void.  Such  provision  might  have  some  slg- 
niflcanoe  as  a  circumstance  upon  an  issue  of 
fact  as  to  the  fraudulent  intent  of  the  mort- 


gagor, but  it  is  not  In  itself  a  fraud  render- 
ing the  instrument  void.  Baldwin  v.  Feet,  ■ 
22  Tex.  720;  Simon  v.  Ash,  1  Tex.  Civ.  App. 
202.  20  S.  AV.  Rep.  TIO;  Mills  v.  Pessels,  55 
Fed.  Rep.  688.  We  are  of  opinion  that  there 
is  no  error  in  the  Judgment  of  tbe  court  be- 
low, and  it  is  therefore  afOrmed. 


ROBINSON  V.  McIVER  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  9, 

1893.) 

Tbespabs  to  Tkt  Titlk  — Instbuotion  —  Assiax- 
MEXTS  OF  Error. 

1.  In  trespass  to  ti7  title,  the  court  charged 
that:  "In  order  for  the  defendants  to  recover 
upon  the  pleas  of  ten  years'  limitation,  it  Is  uot 
necessary  to  prove  the  payment  of  taxes  upon 
the  land.  The  mere  naked,  adverse,  and  peace- 
able possession,  as  defined  by  the  law.  for  the 
period  of  ten  years,  is  sufficient,  if  establishcil. 
to  authorize  a  recovery  upon  the  plea  of  ten 
years'  limitation."  Beld,  tliat  the  charice  was 
not  erroneous,  but  only  defectiTe,  in  not  defin- 
ing "adverse  possession,"  and  in  not  stating  that 
the  limitation  would  be  interrupted  by  tbe  filing 
of  the  suit,  and  pialntiS  cannot  assign  error  on 
such  defects,  in  the  absence  of  a  request  for  an 
instruction  curing  the  same. 

2.  An  assignment  of  error,  that  "tbe  court 
should  have  granted  to  the  plaintiff  below  a 
new  trial  because  the  verdict  of  the  jury  was 
coatraiy  to  and  against  tbe  evidence,"  is  too 
general. 

Appeal  from  district  court,  San  Jacinto 
county;  L.  B.  High  tower,  Judge. 

Trespass  to  try  title  by  Sarah  R.  Robinson 
against  John  Mclver  and  others.  From  a 
Judgment  in  favor  of  d^endants  Bazoon  aud 
AVhitten,  plaintiff  appeiU^.     Affirmed. 

John  R.  Peel,  for  appellant  O.  I.  Tumley 
and  O.  W.  McKellar,  for  appdlees. 

GARRETT,  O.  J.  This  salt  was  originally 
brought  by  Sarah  R.  Robinson,  tbe  appel- 
lant against  John  Mclver  and  15  others,  in 
trespass  to  try  title,  to  recover  tbe  league 
of  land  situated  in  San  Jacinto  county,  grant- 
ed to  James  W.  Robinson.  Appellant  sued 
as  the  widow  and  sole  heir  of  the  grantee. 
She  recovered  judgment  on  April  28,  1890, 
against  all  the  defendants  except  the  appel- 
lees W.  A.  Bazoon  and  J.  T,  Whitten,  In 
whose  t&voe  Judgment  was  rendered  on  their 
plea  claiming  160  acres  of  land,  each,  out 
of  said  league,  under  the  statute  of  limita- 
tions of  10  years.  PlaintlfF  appealed  from 
said  Judgment,  and  it  was  reversed,  as  to 
said  Bazoon  and  Whitten,  by  the  supreme 
court,  at  Its  Ghdveston  term,  1891.  Robin- 
son V.  Bazoon,  79  Tex.  524,  15  S.  W.  Rep. 
585.  Tbe  case  was  tried  again  in  the  dis- 
trict court  of  San  Jacinto  county  on  October 
28,  1892,  upon  the  issues  between  the  plain- 
tiff and  the  defendants  Bazoon  and  Whitten, 
and  again  resulted  in  a  judgment  in  favor 
of  said  defendants,  upon  their  plea  of  10 
years'  limitation,  from  which  this  appeal  has 
been  taken. 

Only  two  errors  have  been  assigned  bjr 
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the  apiK'Uant,  for  wUcb  >t  is  sought  to  re- 
yerse  the  judgment  of  the  court  below.  Vhe 
first  error  assigned  Is  upon  the  giTing  of  the 
following  charge  asked  by  the  defendants: 
"In  order  f(»r  the  defendants  to  recover  upon 
the  pleas  of  ten  years'  Umltatlon,  It  is  not 
necessary  to  prove  the  payment  of  any  taxes 
upon  the  land.  The  mere  naked,  adverse, 
and  peaceable  possession,  as  defined  by  the 
law,  for  the  period  of  ten  years,  is  sufficient, 
if  established,  to  authorize  a  recovery  upon 
the  plea  of  ten  years'  limitation."  It  is  con- 
tended that  "the  charge,  as  given,  Is  not  the 
law,  because  it  does  not  define  'peaceable  pos- 
session' as  beint:  continuous,  and  not  inter- 
rupted by  adverse  suit  before  the  flUn;  of 
this  suit,  on  March  28,  1888,  and  precludes 
the  idea  that  adverse  possession  must  be  aa 
actual  and  visible  appropriation  of  the  land; 
and  because  the  latter  clause  thereof  directly 
charges  the  Jury  that  the  mere  naked  pos- 
session, as  defined  by  the  law,  (without  de- 
fining it.)  for  the  period  of  ten  years,  is  suffi- 
cient. If  established,  to  authorize  recovery 
upon  the  plea  of  ten  years'  limitatkw;  thus 
placing  prominently  before  the  Jury  that  ap- 
peHees  should  recover,  provided  they  had  a 
mere  naked  possession  of  the  land  fbr  ten 
yean,  and  without  stating  that  the  ten  years 
must  be  before  the  filing  of  this  suit,  ou 
March  28,  1888,  and  thus  giving  the  Jury  a 
latitude.  In  a  special  charge,  unwarranted  In 
law."  The  Instruction  given  is  not  erroneous. 
It  is  only  defective,  at  most  An  inspec- 
tion of  the  charge,  as  given  by  the  court,  will 
show  that  the  Jury  W£re  instructed  that  the 
limitation  must  be  for  10  years  before  the 
filing  of  the  suit,  and  that  they  were  also 
especially  tcM  that  it  most  be  fear  a  period 
of  10  years  before  the  execution  of  the  ac- 
knowledgment of  tenancy  by  the  defendants 
made  to  Mclver  in  1883,  in  accordance  with 
the  intimation  of  the  supreme  court  on  the 
fcwmer  appeal.  Again,  as  the  special  charge 
complained  of  was  only  defective  in  not 
defining  "adverse  possesslan,"  and  in  not 
stating  that  limitation  would  be  Interrupted 
by  the  filing  of  the  suit,  the  plaintiff  should 
have  requested  an  instruction  curing  the  de- 
fects pointed  out  Palling  In  this,  she  can- 
not have  the  Judgment  of  the  court  below. 
If  otherwise  correct,  reversed  on  that  ac- 
count, when  It  could  have  been  cured  by  an 
instruction  given  at  her  request 

The  remaining  error  assigned  Is  that  the 
court  erred  in  overruling  plaintiff's  motion 
for  a  new  trial,  upon  tiie  several  grounds 
therein  set  forth.  PlalntifT  took  a  bill  of  ex- 
ceptions to  the  order  of  the  court,  which  is 
made  a  part  of  the  assignment;  but  it  does 
not  state  the  grounds  of  the  motion,  nor,  in- 
deed, does  it  contain  any  other  statement 
than  an  exception  to  the  action  of  the  court 
in  overruling  the  motion.  She  makes  the 
f<dIowing  proposition  under  said  assignment: 
"The  court  should  have  granted  to  the  plain- 
tiff helow  a  new  trial  because  the  verdict  of 
tlie  Jury  was  contrary  to  and  against  the 


evidence."  This  assignment  is  much  too 
general,  as  has  been  frequently  held  by  oar 
supreme  court,  to  require  us  to  go  into  an 
examination  o£  ttie  statement  of  facts  in 
order  to  ascertain  whether  or  not  there  is 
sufficient  cTidenoe  to  support  the  verdict  at 
the  Jury.  We  have  examined  the  pleadings, 
and  find  that  they  support  the  Jodgment  of 
the  court,  and  we  discover  no  fondamentsl 
errw  for  which  It  should  be  reveraed.  No 
error  having  been  made  to  appear,  the  Judg- 
n]«nt  of  the  court  below  will  be  affirmed. 


KEMP  V.  WHARTON  COUNTT  BAXK. 

(Osnrt  of  own  Appeals  of  Texas.    Nor.  9. 

189&) 

Judos — ^Disqojj.iriGATioN  bt  Interest— Dis- 
miss ai. 

1.  An  action  in  which  defendants'  vwiiiwtf 
was  attached  does  not  involve  the  validity  oi  am 
assignment  for  benefit  of  creditors  made  twfare 
the  attachraeut  was  levied,  wliere  neither  th« 
asaisBee^  noc  any  person  claiming  under  the 
assignment,  is  a.  pattr  to  the  action;  and  there- 
fore a  special  jndge  before  wtiom  the  caoae  is 
broDgbt  for  trial  is  not  disqualified  becanse  he 
drew  the  asaigninent,  advised  the  aasignee,  and 
was  &  creditor  of  defendants,  and  had  ac- 
cepted under  the  assignment. 

2.  Two  of  several  defendants,  sned  as  a 
partnership,  pleaded  their  right  to  be  sued  in 
the  county  of  thtir  rasidenee,  bat  thcgr  did  not 
deny  that  they  were  partners  of  defendant  B., 
and  B.  did  not  plead  that  the  action  bad  be^n 
brought  in  the  wrong  county,  as  to  him.  The 
partnersliip  was  denied  only  as  to  the  fonrtli 
d^enilant  BHd  that,  on  snstaininK  the  plea 
of  tlic  first  two  defendants,  the  court  erred  in 
dismissing  the  whole  case,  since  plaintiff  waa 
entitled  to  recover  against  defendsint  B. 

Appeal  from  distrtct  court,  Wharton  comi- 
ty; John  A.  Ballowe,  Judge. 

AcHon  by  O.  D.  Kemp  against  the  Whar- 
ton County  Bank.  TTie  action  was  disnaissed. 
and  plaintiff  appeals.    Reversed. 

a.  G.  Kelly,  for  appellant 

WILLIAMS,  J.  Appelant  has  filed  in  this 
court  affidavits  for  the  purpose  of  showing 
thivt  the  special  county  Judge  who  tried  tlie 
case  below  was  disqualified  by  interest,  and 
by  reason  of  having  been  counsel  in  the  case. 
The  suit  is  an  action  against  several  persond, 
who  are  alleged  to  be  partners  In  the  bank- 
lug  business,  and  as  svtch  conducting  tlieir 
business  under  the  firm  name  of  the  Wh-v- 
ton  Cotmty  Bank.  An  attachmait  was  sued 
out,  and  levied  upon  a  safe,  as  the  property 
of  the  defendants.  The  affidavits  to  which 
we  refer  above  state  that,  prior  to  the  at- 
tachment of  the  safe,  some  of  tlie  alleged 
partners  had  made  an  assignment  of  all  of 
the  property  of  the  banlc,  including  the  safe, 
and  that  this  suit  involved  the  validity  of  the 
assignment;  that  the  special  Judge  had  drawn 
the  assignment,  and  bad  counseled  and  ad- 
vised the  assignee  about  the  execution  <^  his 
trust;  and  that  besides,  he  was  a  creditor 
of  the  bank.  In  a  small  amoimt  and  bad  ac- 
cepted under  the  asslgumeut,  and  was  ther9- 
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tore  Interested  In  sustaining  it  Witlioat 
pausing  now  to  cmisider  whether  or  not  this 
is  a  proper  method  of  making  the  facts  ap- 
pear for  the  first  time  in  the  appellate  court, 
we  hold  that  the  judge,  onder  the  facts  stat- 
ed, talcen  in  connection  with  the  record,  was 
not  disqualified.  The  suit  did  not  Involve  the 
validity  of  the  assignment,  or  the  adlndlca- 
tlon  of  any  right  under  IL  Neither  the  as- 
signee, nor  any  person  claiming  under  the  as- 
signment, was  a  party.  The  suit  was  merely 
to  recover  Judgment  for  a  debt  against  the 
assignors,  and  a  foreclosure  against  them  of 
the  attachment  Uen  on  the  safe.  The  tlUe  at 
the  assignees,  and  the  rights  of  all  persons 
claiming  under  the  deed,  would  remain  un- 
affected by  such  a  Judgment.  There  is  not, 
so  far  as  we  can  find,  a  word  in  the  record 
about  the  assignment. 

The  court  erred  in  dismissing  the  whole 
case,  upon  sustaining  the  plea  of  the  defend- 
ants GiUesple  and  Porter,  asserting  their 
right  to  be  sued  In  the  county  where  they  re- 
sided. There  was  no  such  plea '  made  by 
Brown,  and  the  Judgment  recites  that  both 
parties  appeared.  There  was  no  denial  of 
tlie  alleged  partnership  between  Oillesple, 
Porter,  and  Brown.  Tlie  latter  being  before 
the  court,  and  there  being  nO  denial  of  the 
partnership,  except  as  to  Hay  ward,  the  plain- 
tiff was,  under  the  authority  of  Sanger  t. 
Overmler,  ftt  Tex.  57,  entitled  to  Judgment 
against  him,  and  binding  his  personal  estate 
and  the  partnership  property. 

This  sofilces  to  dispose  of  the  appeal,  and 
we  will  not  consider  the  nnmerous  other 
points  made.   Reversed  and  remanded. 


MISSOURI  PAC.  RY.  CO.  v.  KING  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Feb.  22. 

1893.) 

RSQUSSTSD  IllBTBDCTIOKB— WriTUTO   OS  SAln 

PiECB  or  Papfb. 
Under  Rev.  St.  art.  1319,  providing  that 
eithpr  party  may  present  to  the  judge.  In  writ- 
insr,  such  instructions  as  he  desires  given  to  the 
Jury,  and  article  1321,  providing  that  instrno- 
tiona  given  to  tlie  jury  may  i>e  carried  with 
them  in  their  retirement,  the  court  may  refuse 
to  give  requested  instructions  on  the  ground 
that  the  good  ore  written  with  tlie  bad,  on 
the  same  piece  of  paper,  so  that  they  cannot  be 
separated;  such  ground  of  refusal  being  stated 
at  the  time  of  the  refusal. 

On  rehearing.    Denied. 

For  former  report,  see  20  S.  W.  Rep.  1014. 

Head  ft  Dllhird  and  Dillard  &  Muse,  for 
appellant  M.  M.  Banks  and  Sherrlll  &  Aus- 
tin, for  appellees. 

STEPHENS,  3.  The  constraction  placed 
by  appellant  upon  the  conclusions  heretofore 
filed  seems  to  require  a  fuller  statement  of 
the  grounds  upon  which  we  suatained  tfao 


refusal  of  certain  requested  Instructions,  lest 
the  decLsIoo  should  be  misleading  on  a  ques- 
tion of  practice. 

The  first  charge  requested  and  signed  by 
counsel  for  appellant  contained  six  para- 
graphs, numbered  as  follows:  1,  2,  3,  4,  5,  €. 
Following  the  signature  of  counsel,  to  this 
Indorsement:  "I  refuse  these  charges.  Some 
of  them  are  correct  but  as  they  ore  aU 
written  on  the  same  sheets  of  paper, — one 
closely  following  the  other,— I  cannot  sepa- 
rate one  from  the  other,  and  give  such  as 
are  correct,  and  refuse  the  Incoirect  onea 
I  tblak  the  substance  of  those  which  are  cor- 
rect to  given  In  the  main  charge.  E.  W. 
Terhnne,  Judge."  The  second  chatse  re- 
quested and  signed  by  counsel  contained  two 
paragraphs,  numbered  7  and  8,  and  to  ac- 
companied with  thto  indorsement:  "Refused 
becanse  both  are  on  one  sheet  of  paper,  and, 
as  far  as  deemed  correct  already  given." 
These  indorsements  seem  to  have  been  made 
when  the  ch.-irges  were  requested,  and 
amounted  to  a  requirement  "by  the  trial  court 
that  such  as  were  correct  should  be  piys 
sented  In  such  form  as  that  they  might  be 
read  to  the  Jury,  and  carried  with  them  In 
their  retirement,  without  the  necessity  of 
culling  and  copying  the  gctod  In  order  to 
eliminate  the  bad.  We  are  of  opinion  thut 
counsel,  who  are  officers  of  the  court  ma.v 
properly  be  required  to  conform  to  a  demand 
so  reasonable.  We  are  not  passing  upon  a 
case  Where  the  ground  of  refusal  is  nut 
stated.  We  hold  that  In  order  to  properly 
comply  with  articles  1319*  and  1321*  of  th« 
Revised  Statutes,  the  requirement  of  the 
oonrt  in  this  case  was  within  Judicial  dis- 
cretion and  reasonable.  The  same  principle- 
was  repeated  In  some  of  the  paragraph!) 
which  were  correct,  and  had  already  been 
given  in  the  court's  charge.  In  so  far  as 
these  requested  Instructions  contained  cor- 
rect propositions,  we  think  they  were  sub- 
stantially emhodled  in  the  main  charge.  We 
therefore  adhere  to  the  conclusion  hereto- 
fore announced,— that  "the  coxu^  did  not  err 
In  refusing  to  give  these  Instructions,  for 
the  reasons  stated  in  connection  with  his  In- 
dorsement of  refusal."  The  rehearing  will 
be  refused. 

HEAD,  J.,  did  not  sit  in  this  case. 

'  Rev.  St  art.  1319,  provides:  "Either  partr 
may  present  to  the  judge,  in  writing,  sach  in- 
structions as  he  desires  to  be  given  to  the  jury, 
and  the  jndgc  may  give  such  instructions,  or  a 
part  thereof,  or  he  may  refuse  to  give  them,  as 
he  may  see  proper,  and  he  shall  read  to  the  jary 
such  of  them  as  he  may  give." 

'  "Art.  1321.  The  charge  and  instructions  giv- 
en to  the  jury  may  be  carried  "with  them  by  the 
jury  in  their  retirement,  and  an  additional 
charge  or  instructions  may  be  given  them  upon 
any  question  of  law  arising  in  the  case,  in  con- 
formity with  the  preceding  rules,  upon  the  ap- 
plicatloB  of  the  jary  therefor  in  open  court." 
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KASTIN  T.  PBBOUSON. 

(Court  of  Civil  Appeals  of  Texas.    Not.  8, 

1893.) 

FuBUC  School  Lakds  —  Bi.lb  to  Othbb  than 

Settlek  —  Right  to  Contest  Vaudity — Pbb- 

SDHPTioKs  ON  Appeal— Record. 

1.  The  fact  that  public  school  land  was  sold 
to  one  who  was  not  nn  actual  settler  thereon, 
in  violntion  of  Act  April  1,  1887,  amended  April 
8,  1889.  may  be  alleged  and  proved  by  one 
claiming  such  laud  under  a  subsequent  opplica- 
tion  to  buy  while  au  actual  settler  thereon,  the 
right  to  attack  such  sale  not  being  in  the  state 
alone. 

2.  On  am>eal  from  a  decision  as  to  whether 
<'ertain  land  was  detached  and  isolated  from 
other  public  land,  so  as  to  be  salable  to  persons 
not  actual  settlers  thereon,  as  provided  oy  Act 
April  8,  1880,  the  record  showed  that  a  map 
was  introduced  presenting  the  situation  of  the 
land  in  qnestioa  with  reference  to  other  pub- 
lic lands,  out  it  did  not  appear  what  waa  shown 
by  this  map,  which  was  not  a  part  of  the  rec- 
ord. Held,  that  the  map  would  be  presumed  to 
have  shown  facts  sustaining  the  decision  of  the 
lower  court. 

8.  Loose  documents  found  among  the  pa- 
pen  on  appeal,  not  identified  as  evidence  used 
in  the  lower  court,  cannot  be  noticed  as  such. 

Appeal  from  district  court.  Orange  cotinty; 
W.  H.  Ford,  Judge. 

Action  by  P.  F.  Eastln  against  William 
Ferguson.  From  a  Judgment  for  defendant, 
plaintiff  appeals.   Affirmed. 

The  other  facts  fully  appear  In  tbe  follow- 
ing statement  by  WILLIAMS,  J.: 

This  is  an  action  of  trespass  to  try  title, 
brought  by  appellant  to  recover  a  section  of 
land  designated  as  "No.  14,"  in  Orange  coun- 
ty, located  and  siurveyed  as  public  school 
land  by  the  Texas  &  New  Orleans  Bailway 
Company.  Defendant  pleaded  "not  guilty." 
Both  parties  dalm  throtigh  purchases  from 
the  state,  imder  facts  developed  in  the  trial 
below,  as  follows:  Appellant,  without  having 
settled  on  the  section,  made  application  to 
the  commissioner  on  the  29th  day  of  August, 
1892,  to  purchase  It  at  the  price  which  had 
been  fixed  for  it,  tendering  one-fortieth  of 
such  price  required  as  the  cash  payment,  and 
complying  with  all  of  the  requirements  of 
law,  except  that  as  to  actual  settlement  On 
the  15tb  of  September,  1892,  the  commission- 
er accepted  the  application,  and  so  notified 
the  plaintiff.  On  the  3d  day  of  September, 
1892,  appellee  settled  with  his  family  upon 
the  section,  and  made  application  In  due 
form,  with  a  tender  of  the  requisite  cash 
payment,  to  purchase  the  land  as  an  actual 
settler.  The  commissioner  rejected  this  ap- 
plication, because  of  the  prior  one  which 
hod  been  made  by  appellant,  and  tendered 
back  to  appellee  the  money  sent  up  by  the 
latter,  which  appellee  declined  to  recelva 
Appellee  was  a  married  man,  without  a 
home,  and  entered  upon  this  land  in  good 
faith,  with  the  purpose  of  making  it  his 
home.  Before  either  application  was  made, 
the  land  was  classed  as  "dry  grazing  land," 
and  valued  at  two  dollars  per  acre.  In  ac- 
cepting appellant's  proposition,  the  commis- 


Bloner  treated  the  section  as  being  Isolated 
and  detached  from  other  public  lands.  Upon 
this  point  the  statemoit  of  facts  contains  the 
following  reference,  whICh  Is  all  that  appears 
In  the  record  relating  to  tbe  situation  of  the 
premises:  "Tbe  laud  in  controversy  Is  locat- 
ed on  tbe  ground  as  shown  by  the  map  of 
Orange  coimty  hereto  attached,  showing  the 
school  Innds  located  by  the  Texas  &  New 
Orleans  Railroad  Company,  which  are  mark- 
ed thereon  by  red  cross,  thus,  'X,'  and  said 
section  14,  being  designated  by  two  red 
crosses,  thus,  'XX.' "  No  map  Is  either  at- 
tached to  or  set  out  In  the  statement,  or  oth- 
erwise referred  to  in  the  record.  We  And 
am(»g  the  papers  what  purports  to  be  a 
map  of  Orange  county,  but  there  Is  nothing 
to  Identify  It  as  evidence  used  In  the  trial 
below.  The  record  contains  no  statement  of 
the  findings  and  conclusions  of  the  Judge. 
The  Judgment  was  for  the  defendant. 

Perr}'man,  GiUasple  &  BuUltt  and  Gordon 
Bullitt,  for  appellant 

WILLIAMS,  J.,  (after  staUng  tbe  facta.) 
The  act  of  the  le^slature  approved  April  1, 
1887,  and  the  amendments  approved  April 
8,  1889,  regulate  the  sales  of  public  school 
lands  by  the  commissioner  of  tbe  general 
land  office,  and  all  of  his  authority  to  make 
sales  of  such  lands  must  be  derived  from  the 
provisions  of  those  statutes.  Laws  20tb  Leg. 
1887,  pp.  88-91;  Laws  21st  Leg.  pp.  50-53. 
The  first  section  of  the  flrst-named  act  ex- 
pressly declares  that  all  such  sales  shall  bo 
made  imder  Its  provisions.  Section  5  of  both 
acts  provides  that  sales  shall  be  made  to 
actual  settlMS  only.  Other  provisions  are  In- 
troduced to  enforce  this  rule,  and  to  pre- 
vent any  evasion  of  it  In  neither  of  the  acts 
Is  authority  given  to  s^  to  any  person  bat 
an  actual  settler  any  lands  except  such  as  are 
specified  in  the  latter  part  of  the  twenty- 
second  section  of  the  act  of  1888,  which  pro- 
vides: "And  all  sections  or  fractions  ot  sec- 
tions in  all  counties  organized  prior  to  the 
first  day  of  January,  1875,  except  Bl  Pasa 
Pecos,  and  Presidio  counties,  which  sections 
are  detached  and  isolated  from  other  public 
lands,  may  be  sold  to  any  purchaser,  except 
to  a  corporation,  vrithout  actual  settlement, 
at  not  less  than  two  dollars  per  acre,  upon 
such  terms  as  the  commissioner  of  the  gen- 
eral land  office  may  prescribe."  It  la  upon 
this  provision  that  appellant  bases  his  dahn 
that  he  could  lawfully  acquire  title,  by  pur- 
chase from  the  state,  of  the  land  In  contro- 
versy, without  being  a  settler.  If  we  are 
to  assume  that  the  section  In  questton  was 
Isolated  and  detached  from  other  paUlc 
lands,  appellant  must  prevail;  and,  for  tho 
ptuposes  of  this  case,  it  may  be  conceded 
that  the  acticm  of  the  commissioner  In  daas- 
Ing  and  treating  It  as  belonging  In  the  cate- 
gory specified  by  the  statute  affords  pre- 
sumptive evidence  that  Its  situation  Is  such 
as  to  authorize  the  sale.    But,  against  such 
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{i(-esumptlon,  we  have  the  Jndgment  of  the 
court  below,  which  must  stand,  unless  It  Is 
affirmatlTely  Shown  by  the  record  to  be 
wronjr.  The  statement  of  facts  shows  that  a 
map  of  Orange  county,  lepresoitlng  the  stt- 
natlon  of  the  section  with  reference  to  other 
public  lands,  was  used  in  eyidence  In  the 
<»urt  below.  This  map  is  not  in  the  record, 
nor  presented  to  us  in  such  manner  as  to  en- 
able OS  to  notice  it  Loose  documeats  found 
among  the  papers  cannot  be  referred  to  as 
constituting  part  of  the  evidence  at  the  trial. 
Stephens  v.  Bowerman,  27  Tex.  1&  We  are 
not  therefore  informed  as  to  what  facts  the 
map  would  show.  It  Is  evident  that  It  may 
liaye  Shown  that  the  section  in  question  was 
not  detached  and  isolated  from  other  puUIc 
lands.  If  that  fact  will  sustain  the  Judg- 
ment, it  mtist  be  presumed  that  it  was  made 
to  appear  by  the  map.  Id.  The  question, 
therefore,  as  to  the  proper  construction  of 
the  terms  used  in  the  statute,— In  other 
words,  as  to  what  is  meant  by  "isolated  and 
-detached  lands,"— Is  not  before  us.  We  must 
assume  that  this  land  was  clenrly  outside  of 
the  terms  of  the  exception  made  by  the 
statute  If  the  court  l>elow  could  properly  in- 
quire into  that  question,  and  tf  the  fact 
found  authorized  the  Judgment 

But  appellant  contends  that  In  this  suit 
between  himself  and  a  claimant,  under  an 
application  to  buy,  made  subsequent  to  his 
own,  no  Inquiry  can  he  made  Into  the  valid- 
ity of  the  contract  made  by  him  with  the 
commissioner  of  the  general  land  office,  act- 
ing for  the  state;  and  that  such  contract  is 
binding  upon  every  one  except  the  state,  and 
can  9nly  be  attacked  by  the  state,  through 
its  proper  officers.  We  cannot  adopt  this 
view.  Ab  we  have  seen,  the  law,  under 
which  alone  authority  in  the  commissioner 
to  make  sales  can  be  claimed,  carefully  ex- 
cludes the  construction  that  power  is  intend- 
ed to  be  lodged  in  him  to  sell  to  any  but  ac- 
tual settlers,  unless  the  land  is  detached  and 
Isolated.  There  is  no  language  used  to  in- 
dicate an  intent  to  submit  the  question  sole- 
ly to  his  discretion.  His  power  is  made  to 
depend  on  the  existence  of  the  fact  He  can- 
not by  his  decision  create  facts  which  do 
not  exist  nor  clothe  himself  with  a  power 
which  does  not  arise  out  of  the  actually  ex- 
isting conditions.  The  legislature  conferred 
<uch  authority  as  he  possesses  in  this  mat- 
ter, and  could  properly  define  its  limits. 
These  caimot  be  extended  by  himself.  The 
case  of  Nobles  v.  Cattle  Co.,  60  Tex.  434,  9 
8.  W.  Rep.  448,  referred  to  by  appellant,  was 
one  in  which  the  lessee  of  the  land  sought 
to  avoid  a  contract  of  purcliase  made  by  an 
actual  settler,  on  the  ground  tliat  the  settler 
Iiad  perpetrated  a  fraud  by  obtaining  the 
land  at  k  reduced  price  as  "dry  land,"  when 
in  fact  it  was  "watered."  It  was  held  that 
this,  if  true,  constituted  a  fraud  on  the  state, 
which  the  state  alone  could  take  .ndvantage 
«f,  and  that  the  contract  was  valid  so  long 


as  the  state  did  not  avoid  it  But  there  was 
the  power  to  make  tlie  sale  imquestlonably 
vested  in  the  officer.  A  fraud  perpetrated 
upon  an  officer  of  the  state,  by  which  he  is 
induced  to  do  an  act  which  he  has  tlie  pow- 
er to  do,  though  a  wrong  or  lnjui*y  to  the 
state  result  cannot  be  avoided  by  a  third 
party.  But  an  act  wliich  an  officer  lias  no 
power  to  do  is  binding  on  no  one,  and  con- 
fers no  right  on  him  for  whose  benefit  it 
was  performed.  This  distinction  Is  recog- 
nized l>y  all  of  the  autlioritles.  It  has  been 
held  that  a  sale  by  the  commissloucr,  under 
the  act  of  1S87,  to  one  not  an  actual  settler 
in  good  faith,  confers  no  rig^t  upon  the  pur- 
chaser, and  is  no  obstacle  to  the  acquisition 
of  title  to  the  same  land  by  one  subsequent- 
ly entering  and  complying  with  the  law. 
Metzler  v.  Johnson,  1  Tex.  Civ.  App.  137,  20 
S.  W.  Rep.  1U&  The  proposition  contend- 
ed for,  it  seems  to  us,  is  inconsistent  with 
the  provisions  and  the  policy  of  the  law  im- 
der  which  the  commissioner  acted.  The 
purpose  is  plainly  manifested  to  define  by 
the  provisions  of  the  law  itself  what  char- 
acter of  lands  may  be  sold,  and  what  classes 
of  persons  may  purchase.  These  questions 
are  not  left  to  the  discretion  of  the  commis- 
sioner, but  are  settled  by  the  terms  of  the 
statute.  He  may  sell,  as  directed  by  the 
law,  to  actual  settlers,  all  the  lands  specified, 
and  may  sell  to  no  other  class  of  persons 
any  of  them  except  those  which  are  Isolatet) 
and  detached.  How  lands  are  situated  is 
a  question  of  fact,  and  whether  their  situa- 
tion brings  them  within  the  terms  of  the 
statute  Is  a  question  of  law,  which  the  com- 
missioner must  determine  in  malving  a  sale; 
but  they  are  questions  which  may  t>e  passed 
upon  by  others,  as  well  as  by  that  officer. 
A  court  which  is  the  proper  tribunal  for 
the  determination  of  controversies  of  this 
character,  is  not  to  be  precluded  from  ascer- 
taining the  facts  and  applying  the  law  by  the 
action  of  the  commlBSloner,  unless  his  deci- 
sion has  been  made  final  by  the  law.  Any 
person  possessing  the  requisite  qualifications, 
finding  a  section  of  school  land,  which  is 
not  detached  and  isolated,  has  the  right  un- 
der the  statute,  to  settle  upon  and  purchase 
it.  Of  such  right  he  cannot  be  deprived,  we 
fhinlc,  by  a  previous  contract  made  by  the 
commissioner  with  another,  not  an  actual 
settler,  because  such  other  had  no  right  to 
buy,  and  the  commissioner  no  power  to  sell 
to  htm.  It  is  true  that  when  a  constitution 
or  law  defining  the  power  of  such  an  offi- 
cer authorizes  him  to  perform  an  act  under 
conditions,  the  determination  of  the  exist- 
ence of  which  is  by  such  law  either  express- 
ly or  by  necessary  implication  committed  to 
his  sole  discretion,  his  decision  is  binding  up- 
on other  departments.  But  ordinarily  the 
courts  must  declare  the  law,  and  must  ascer- 
tain the  facts  to  which  it  applies,  where  this 
becomes  necessary  to  the  enforcements  of 
private  rights.     Cooley,  Const  Lim.  51,  65; 
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Sedg.  6t.  ft  CoDBt.  Law,  329.  830.  Wei  am 
of  the  opinion  that  It  was  competent  tor  the 
court  to  admit  evidence  as  to  the  situation 
of  this  land  with  referenoe  to  other  public 
lands,  and,  If  the  court  found  as  a  fact  that 
the  land  was  not  isolated  and  detached,  It 
was  iHroper  to  bold  that  the  contract  undor 
which  appellant  claimed  was  void,  and  con 
ferred  no  right  upon  appellant  to  oust  ap- 
pellee from  possession.  The  Judgment,  there- 
fore, is  affirmed. 


BEAUMONT  LUMBER  CO.  v.  BALLARD.' 

(Court  of  Civil  Appeals  of  Texas.    Nor.  8, 

1893.) 

TaisrASs  ox  Lands— DsrBNSBg—ETiDEKcs— 
Pi.AiNTirF'g  Title. 

1.  Possession  of  land  tinder  the  impression 
that  It  is  a  part  of  the  public  domain  is  not 
adverse. 

2.  An  oral  contract  br  the  owner  of  land 
for  the  sale  thereof  to  one  not  in  possession 
gives  the  latter  no  right  as  against  one  in  ae- 
taai  possession,  and  is  no  defense  in  an  action 
for  trespass  thereon. 

3.  In  a  suit  for  breaking  plaintiff's  incloaure 
and  carrying  away  proiierty  for  the  use  of  the 
wrongdoer  the  latter  cannot  introduce  evidence 
to  show  thst  title  was  in  a  third  person. 

4.  In  an  action  for  trespass  on  land  in  the 
possession  of,  but  not  belonging  to,  plaintUT,  be 
cannot  recover  for  damage  committed  on  land 
outside  of  his  Inclosure. 

Appeal  from  district  court,  Orange  county; 
W.  H.  Ford,  Judge. 

Action  by  J.  J.  Ballard  against  the  Beau- 
mont Lumber  Company.  BVom  a  Judgment 
for  plaintlflF,  defendant  appeals.    Reversed. 

O'Brien  &  O'Brien,  for  appellant  Perry- 
man.  Olllasple  &  Bullitt  and  Gordon  Bullitt, 
for  appellee. 

PLEASANTS,  3.  The  appellee  insUtuted 
suit  against  appellant  for  the  recovery  of 
damages  for  alleged  trespass  committed  upon 
appellee's  laud.  The  petition  averred  that 
appellee  was  on  the  15tb  of  October,  1890, 
the  owner,  and  In  possession  of,  ICO  acres  of 
land,  part  of  a  tract  of  640  acres  patented  to 
Samu^  J.  Whitney,  and  situated  la  the  south- 
west corner  of  said  tract;  and  that  on  or 
about  sold  day  the  appellant  unlawfully,  and 
without  the  consent  of  appellee,  entered  upon 
said  Lands,  and  thereupon  cut  down  and  car- 
ried away  timber  of  the  aggregate  value  of 
f4,800,  and  converted  the  same  to  bis  (appd- 
lant's)  use,  to  the  damage  of  appellee,  and 
refused  payment  to  complainant  of  any  part 
of  said  damages,  though  payment  liod  often 
been  demanded.  The  defendant  answered  by 
genei-al  demurrer  and  plea  of  not  giillty  and 
general  denial.  To  this  answer  plaintiff  ex- 
cepted, but  the  exceptions  of  both  the  de- 
fendant and  the  plaintiff  were  overruled  by 
the  court,  and  the  cause  was  tried  upon  the 
petition,  and  the  pleas  of  not  guilty  and  gen- 
eral denial.    Verdict  and  Judgment  were  roi- 

'Rehearing  pending. 


dered  for  appellee  for  $1,102.22,  and  from 
thijt  Judgment  the  defendant,  after  his  motloa 
for  new  trial  bad  been  overmled,  appealed 
to  this  oonrt 

The  court  charged  the  Jury  as  follows:  "So. 
923.    J.  J.  Ballard  v.  Beaumont  Lumber  Co. 
Gentlemen  of  the  Jury:    Pirst.  The  plalntUT 
sues  the  defendant  in  this  acdon,  and  seeks 
to  recover  damages  alleged  to  have  Iwen  sus- 
tained by  an  alleged  tmlawful  cutting  anA 
removing  of  pine  trees  from  and  off  of  a 
tract  of  land  described  In  plaintiff's  petition, 
and  alleged  to  have  been  in  the  (MJsaesBion  at 
the    plaintiff.     Second.  Yon    are    instructed 
that   neltlier    plaintiff  nor  defendant  have 
■Sown  a  title  in  themselvea  or  eitber  of 
them,  in  or  to  the  land  described  in  plaintiff's, 
petition.    If  the  defendant  entered  apon  tlie- 
land  described  In  plaintiff's  petition,  and  cat 
and  removed  the  pine  timber,  or  any  por- 
tion of  it,  therefrom,  and  appropriated  It  to 
his  or  its  own  use,  and  if  the  plaintiff,  Bal- 
laid,  eitber  by  hlmsetf  or  by  a  tenant  to  wlHMn 
be  had  rented  the  same,  was  In  tbe  actnal 
possession  oC  tlie  said  land,  then  the  plain- 
tiff, Ballard,  would  l>e  entitled  to  recover, 
and  receive  at  your  hands  a  verdict  in  bis  ia- 
Tor  for  so  much  money  by  way  of  damages 
as  tbe  pine  trees  or  timber  so  cot  and  remov- 
ed therefrom  was  worth  In  casta  ss  It  stood 
upon  the  ground,  or  as  was  Its  cash  marlcet 
value  OS  it  stood  upon  tbe  grotmd  when  It 
was  cut  and  removed,  with  eigtat  per  cent, 
interest  per  annum  thereon  from  the  date  it 
was  BO  removed  to  this  date;   and  yon  are- 
instructed  that  if  you  find  and  believe  from 
the  evidence  In  the  case  that  the  defend.nn'. 
the  Beaumont  Lumber  Company,  as  allegeil 
In  plaintiff's  petition,  went  upon  and  cut  and 
removed  the  pine  trees,  or  any  of  them,  off 
of  the  land  described  in  plalntlfTs  petition: 
and  if  you  are  further  satisfied  and  believe 
from  the  evidence  in  the  case  that  the  plain- 
tiff was  at  the  time  of  such  cutting  and  re- 
mo^-iug,  cither  by  himself  or  his  tenant,  in 
the  actual  possession  of  the  said  land,  or  any 
part  thereof,  from  which  said  trees  were  cn> 
and  removed, — then  you  will  find  in  favor  of 
the  plaintiff  for  the  cash  market  value  of 
the  timber  or  trees  so  removed,  as  they  stood 
on  the  ground  before  being  so  removed  from 
that  portion  of  said  land,  as  you  may  beUev<" 
from  the  evidence  the  plaintiff  was  so  In  the 
actual  possession  of,  with  eight  per  cent,  in- 
terest thereon  from  the  date  of  such  removal 
to  this  date.    If  you  do  not  believe  from  the 
evidence  in  the  case  that  the  defendant  rut 
and  removed  pine  trees  or  timber  from  the. 
land  described  In  plaintiff's  petition,  and  that 
the  land  from  which  it  was  removed  was  ao 
ttially  occupied  by  the  plaintiff,  by  himself 
or  by  his  tenant,  then  you  wIU  let  your  find- 
ing be  for  tbe  defendant    If  Bilbo  was  actu- 
ally living  upon  the  land  at  the  time  the 
timber  was  cut  (if  cut  and  removed  by  de- 
fendant as  alleged,)  holding  for  and  as  the 
tenant  of  the  iilaintiff,  Ballard,  his  occupancy 
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would  be  the  occupane7  of  Ballard  blmaelf. 
If,  howerer,  on  the  other  baud.  Bilbo  was  oo- 
capytDi?  and  bidding  the  premisea  for  him- 
self, and  In  hia  own  risht,  at  the  time  the 
timber  woa  mo  out,  (If  cat  by  defendant,)  and 
not  for  and  aa  the  agent  and  tenabt  of  Bal- 
lard, then  his  occupancy  waa  not  tbe  ooca- 
pancy  of  the  plalntlfT,  Bollard;  aad  in  aocli 
latter  event  tbe  plaintiff,  BaUaid,  would  not 
be  entitled  to  reoover  in  this  caee,  and  your 
finding  should  be  fbr  tbe  defendant.  If  BU- 
bo  bought  the  Impzerements  iqwB  the  land 
In  question,  and  tbe  plainrtUTs  daim  to  aocb 
improvementa,  and  moTed  thereon  under 
auch  purchase,  and  was  occupying  the  place 
aa  hla  ovm,  and  in  hia  own  right,  under  rach 
pnrtdiaae,  and  not  in  the  capacity  of  a  tenant 
to  and  of  the  plaintiff,  Ballard,  then  aocb  oo- 
cnpancy  by  Bilbo  would  not  be  poaaeeslon  by 
Ballard.  All  these  qneatlona  and  lasuea  you 
are  to  determine  from  the  evidence  in  tbe 
case,  and  And  your  verdict  noeordlngly.  The 
erldence  having  ecmcluslvely  failed  to  estab- 
lish tbe  defendant's  plea  of  res  adjudlcata, 
you  will  not  consider  that  Issue  raised  by  the 
pleadings  in  determining  the  ease.  By  'ac- 
tual possession  of  the  land'  is  meant  that  the 
party  dalmlng  such  aatoal  poosesalon  must 
be  actually  residing  upon  the  land,  either 
by  hfauself  or  some  one  eccupylng  for  him  as 
his  agent  and  tenant  W.  H.  Ford,  Judge 
Presiding.  Filed  Oct.  26th,  1882.  C.  L. 
Goodman.  Clerk  Dist  Ct  Orange  Co."  Tbls 
charge,  and  the  refusal  of  the  court  to  give 
the  following  Instruction,  asked  by  the  de- 
fendant: "The  Jury  are  Inetnicted  that  by 
tbe  expression  'land  in  actual  possession,' 
as  used  in  tbe  charge,  is  mauit  such  land  aa 
the  plaintiff  had  within  his  inclosure,  if  any, 
at  the  time  of  the  alleged  cutting  of  tbe  tim- 
ber,"—constitute  the  basis  for  the  first  and 
second  assignments  of  error. 

The  pl.iiutiff  did  not  pretend  to  have  any 
title  to  the  land  other  than  such  as  be  may 
hare  acquired  by  his  occupation  of  tbe 
premises.  He  testified  that  be  had  occupied 
and  used  the  land  continuously  for  more  than 
10  years  previous  to  the  cutting  of  the  timber 
by  the  defendant.  He  also  testified  that  dur- 
ing his  occupancy  be  appUcd  to  the  sujs 
veyor  of  the  county  to  survey  the  same  fbr 
him,  for  the  purposes  of  pre-emption,  be- 
lievlDg  tbe  land  to  be  a  portion  of  the  public 
domain,  when  he  was  informed  by  the  sur- 
veyor that  the  land  had  been  patented,  and 
was  not  subject  to  location,  but  bow  long 
after  he  dlscoviii'ed  tbe  land  was  no  part  of 
the  public  donuUn  he  remained  in  posses- 
sion of  It  he  does  not  say.  To  acquire  titUs 
under  tbe  statute  of  limitations  the  posses- 
sion must  not  only  be  continuous  and  ex- 
dosive  for  the  prescribed  period,  but  It  must 
be  adverse  to  ihe  riglits  of  tbe  owner.  The 
occupancy  must  be  taken  and  held  under  a 
daim  of  right,  and  in  hostility  to  the  rights' 
of  the  owner.  So  long  as  the  plaintiff  labor- 
ed under  the  erroneous  impression  that  the 


premlMB  were  a  part  of  the  public  domain, 
his  poMeasion  was  not  on  adverse  posseosion; 
and  ftom  the  evidence  we  cannot  say  that 
the  eourt  erred  In  holding,  as  It  evidently 
did.  that  tbe  plaintiff  had  not  estabUshed  a 
tttle  by  limitation,  and  in  Instructing  tbe 
Jury  that,  unleas  the  plaintiff  was  in  actual 
poaBesaicHi  of  the  land  when  the  defendant 
committed  the  alleged  trespass,  ttiey  must 
find  for  the  defendant  And  we  agree  wltb 
the  counsel  for  the  appellant  in  his  proposi- 
tion that  under  the  charee  ot  tbe  court 
and  the  evidence  of  plaintiff's  possession  no 
reeovery  could  be  had  for  any  damages  com- 
mitted outaide  the  land  under  fence,  and  we 
think  the  oimrt  erved  in  refuting  to  give  the 
requested  inatmction  which  explained  tbe 
meaning  of  the  term  "actual  possessicM}."  as 
used  in  tbe  charge.  The  Indosure  embraced 
from  15  to  20  acres  of  land,  and  there  were 
cut  wltiiia  the  inclosure  ft-om  15  to  20  treetk. 
One's  possession  of  land  without  title  is  con- 
fined to  tbe  land  actually  occupied  by  him. 
Such  la  tbe  general  rule.  Aikin  v.  Buck,,  1 
Wend.  4«7;  Whitehead  v.  Foley,  28  Tex. 
363;  and  Oantagrel  v.  Von  Lupin.  68  Tex. 
578.  Whether  ihere  be  an  exception  to  tbi* 
rule,  when  the  person  in  possession  Is  claim, 
ing  under  the  statute  of  limitation,  and  ht» 
brings  suit  for  trespass  before  the  time  In 
which,  under  the  statute,  he  may  acquire 
title,  has  elapsed,  need  not  be  decided,  as  tbe 
question  of  limitation  was  eliminated  by  tbe 
charge  of  the  court  from  the  case.  Nor  need 
we,  for  the  same  reason,  determine  another 
proposition,  presented  In  the  assignment  by 
the  appellant  to  wit  that  the  plaintiff  could 
not  avail  himself  of  tbe  statute  of  limita- 
tion without  special  averment  of  Its  provi- 
sions, and  claim  of  title  thereunder.  It  mny 
be  proper,  however,  to  remark  that  In  the 
opinion  delivered  In  the  case  of  Mayers  y. 
Paxton,  78  Tex.  IOC,  14  S.  W.  Kep.  508,  It  Is 
said  that  tbe  statute  of  limitations  must 
be  pleaded  to  be  available  either  as  a  cause 
of'  action  or  a  defense. 

Appellant's  fourth  assignment  of  error  Is 
as  follows:  "The  court  erred  In  not  permit- 
ting defendant  to  prove  by  witness  George 
Carroll  that  defendant  had  contracted  fur 
and  agreed  to  purchase  the  Whitney  survey 
from  the  owners  tliereof  prior  to  the  date 
of  the  deed  subsequently  taken  by  the  defend- 
ant from  said  owners,  and  introduced  In  evi- 
dence herein,  and  prior  to  the  cutting  of 
timber  from  said  lands,  and  that  the  execu- 
tion and  deliveiy  of  said  deed  was  delayed 
by  the  pretended  claim  of  plaintiff  to  said 
land,  and  in  sustaining  the  objection  of  plain- 
tiff; (1)  that  tlie  oral  purchase  or  agree- 
ment of  purchase  of  said  land  by  plaintiff 
from  Griffith,  before  said  cutting,  and  with- 
out  deed  in  writing,  showed  no  right  in 
defendant  to  cat  said  timber,  and  was  no  de- 
fense in  tbls  cause;  (2)  and  such  testimony 
was  irrelevant''  An  oral  agreement  by  one 
having  the  title  to  land  to  sell  to  one '  not  In 
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posBesslon  would  give  to  the  other  no  right 
-as  against  (Kie  In  the  actual  possessloa  of 
the  land  and  claiming  the  same,  and  an  entry 
up<Hi  the  premises  under  such  an  agree* 
ment  would  be  a  tre^ass,  and  the  agree- 
ment would  be  of  no  avail  for  the  defend- 
ant in  a  suit  for  damages  by  the  person  In 
possession.  Posseselon  alone  is  sufficient  to 
sustain  an  action  of  trespaas  against  a  wrong- 
doer. Vide  7  Lawson,  Rights,  Rem.  &  Pr. 
'{  3657;  and  also  Linard  t.  Crossland,  10 
Tez.  462,  and  Duncan  y.  Spear,  11  Wend. 
M,  and  Davis  v.  Loftln,  6  Tex.  497.  Nor  was 
the  proposed  evidence  admissible  to  show 
-title  in  a  third  person.  This  Is  not  permlssl- 
-ble  when  a  suit  is  for  the  recovery  of  dam- 
ages for  breaking  the  plaintiff's  Indosore, 
and  taking  and  carrying  property  therefrom 
and  appropriating  It  to  the  use  of  the  wrong- 
doer. Vide  7  Lawson,  Rights,  Rem.  ft  Pr. 
i  3604;  Duncan  v.  Spear,  supra;  also  O'Brien 
V.  Hilbum.  22  Tex.  625. 

We  deem  it  unnecessary  to  consider  the 
other  assignments  of  error.  For  the  «Tor 
of  the  court  in  refusing  to  instruct  the  Jury 
as  requested  by  defendant  the  Judgment  is 
reversed,  and  the  cause  remanded. 


FT.  WORTH  &  D.  0.  RT.  CO.  v.  BELL. 

(Gonrt    of     Civil    Appeals    of     Texas.     Nov. 

8,  1893.) 

3IA8TEB    ADD    SSBVANT  —  iNJUBT  TO  SeBVANT  — 
CoNTRIBaTORT     NeQLIOENOE  —  NeOLIOENCE    Ot 

CoEUPLOTE — Excessive  Damaobb. 

1.  The  failure  of  an  employe  of  a  railroad 
<'ompany  to  use  a  danger  signal  on  a  car  which 
lie  was  repairing,  as  required  by  the  rules  of 
the  company,  cannot  be  set  up  as  contributory 
negligence  in  an  action  by  such  employe  against 
iinntUer  railroad  compan.v  for  injury  caused  by 
the  backing  of  an  engine  of  defendant  against 
the  car  which  was  being  repaired,  when  such 
engine  was  wrongfully  on  the  tracks  of  the 
company  which  employed  plaintiff. 

2.  In  such  case  it  was  no  defense  that 
a  coemploye  of  the  injured  person  had  aided 
in  causing  the  injury. 

3.  A  verdict  against  a  railroad  company 
for  $1,250,  as  damages  for  running  over  the 
hand  of  a  laborer,  is  not  excessive. 

Appeal  from  district  court,  Clay  county; 
<3eorge  E.  Miller,  Judge. 

Action  by  W.  W.  BeU,  Jr.,  against  the  Ft 
Worth  &  Denver  City  Railway  Company  for 
personal  injuries.  Judgment  for  plaintiff. 
Defendant  appeals.     Affirmed. 

Tlie  otlier  facts  ftilly  appear  In  the  follow- 
ing statement  by  HEAD,  J.: 

Conclusions  of  Pact 

The  track  of  the  Missouri,  lOinsas  &  Texas 
Railway  Company  connects  with  that  of  ap- 
pellant at  Henrietta,  In  Clay  county.  On 
July  14,  IS91,  appellee,  while  In  the  employ 
of  the  fonner  company,  was  engaged  In  re- 
pairing one  of  its  oars  while  standing  on  one 
of  Its.  side  tracks  at  snld  place,  where  ap- 
pellant's  servants  In  chnrjjo  of  one   of  its 


engines  negligently  backed  against  said  or. 
causing  It  to  nm  over  appellee'g  band.  The 
negligence  of  appellant  consisted  in  nmniDf; 
against  a  standing  car  of  the  other  companj 
without  first  learning  If  there  vaa  danger  a 
so  doing,  and  also  in  nmning  against  sih-I. 
car  with  nnnecessary  violence.  It  does  nut 
appear  satisfactorily  from  ttao  evident,  i- 
whether  appellant  had  or  had  not  the  ri^tit 
to  be  upon  the  other  company's  track  wbei« 
the  injury  was  inflicted  upon  the  business  in 
which  It  was  then  engaged,  but  we  think  a 
preponderance  of  the  evidence  shows  it  wu 
wrongfully  there.  One  of  the  rules  of  tiir 
company  for  which  appellee  was  workicg 
was  as  follows:  "A  red  signal  means  dan- 
ger, and  is  a  signal  to  stop.  It  Is  used  it 
telegraph  offices  to  stop  trains  for  orders: 
by  car  inspectors,  while  engaged  in  repair  or 
Inspection  of  cars;  and  for  other  purposes 
defined  In  rules  of  'Train  Signals.'  "  And  at 
the  time  appellee  was  injured  he  was  at 
work  under  the  car,  and  did  not  have  thfe 
signal  out  The  evidence  sustains  the  find- 
ing of  the  Jury  that  appellee  was  not  other- 
wise guilty  of  negligence  contributing  to  bit 
injuries.  In  the  court  below,  verdict  and 
Judgment  were  given  appellee,  against  as- 
lant, for  the  injuries  so  received,  in  the  sum 
of  $1,250,  from  which  this  appeal  Is  prost^ 
cuted. 

Stanley,  Spoonts  &  Meek  and  J.  H.  Daven- 
port, for  appellant  Swan  &  Swain,  forai>- 
pellee. 

HEAD,  J.,  (after  staUng  the  facts.)  Ap- 
pellant's first  assignment  complains  of  tbf 
refusal  of  the  court  to  charge  the  jury  tliat 
appellee's  failure  to  have  out  the  red  sig- 
nal while  he  was  working  tudcr  the  car,  as 
required  by  the  rules  of  the  company  by 
which  he  was  then  employed,  would  prednde 
him  from  recovering  in  this  case.  We  be- 
lieve there  was  no  error  in  fills.  It  has  fre- 
quently been  held  in  this  state,  as  well  as 
others,  that  failure  on  the  part  of  the  serv- 
ant to  observe  a  known  rale  prescribed  br 
the  master  for  the  conduct  of  the  busini-sii. 
which  results  in  injury  to  the  servant,  will 
bar  an  action  by  the  latter  against  the  for- 
mer to  recover  therefor,  Pllklnton  v.  Kail- 
way  Co.,  70  Tex.  226,  7  S.  W.  Rep.  805:  BaU- 
way  Co.  V.  Wallace,  76  Tex.  636,  13  S.  W. 
Rep.  605;  Beach,  Contrib.  Neg.  {  373.  Thi«. 
however,  is  In  actions  by  the  servant  against 
the  master  who  prescribed  the  rule,  and  is 
believed  to  have  no  application  to  a  suit  b.v 
<hc  servant  against  a  stranger.  In  this  case 
appellee  was  not  the  servant  of  appellant, 
and  bore  no  contractual  relation  to  It,  and  we 
are  miable  to  see  upon  what  prindple  It  oan 
claim  exemption  under  a  contract  between 
him  and  the  Missouri,  Kansas  &  Texas  Com- 
pany. 2  Thomp.  Neg.  1040-1M5.  No  at 
tempt  -was  made  to  show  a  contract  between 
appellnnt  and  the  other  company  which 
would  have  tlie  effect  to  give  the  fonner  tlie 
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bencflt  ot  the  reguliitlons  made  by  the  latter 
for  the  goTemment  of  Its  servants.  We  are 
therefore  of  opinion  that  appellant  had  no 
rl£^t  to  have  the  Jury  instructed  that  a  vio- 
latloa  of  this  rule  by  appellee  would  be  neg- 
ligence as  to  it,  even  If  it  be  conceded  that 
the  coui-t  would  be  required  to  give  such  a 
chnr;;e  In  a  case  by  tlie  servant  against  the 
master.  Appellant  does  not  complain  of  the 
lunnner  in  which  the  court  submitted  the 
<iu(>siion8  of  negligence  on  its  part  and  con- 
tributory negligence  on  the  part  of  appellee, 
except  in  the  failure  of  himself  and  ooem- 
ployes  to  display  the  sig^nal  as  above  Indi- 
cated. 

In  its  fourth  and  fifth  assignments  appel- 
lant complains  of  the  retU3.iI  of  the  court 
to  charge  the  jury  that  appellee  assumed  the 
risks  resulting  from  the  negligence  of  his  fel- 
low servants.  It  follows  from  what  we  have 
already  snid  tlmt  we  do  not  think  either  of 
these  assignments  well  taken.  The  master, 
it  is  true,  is  not  liable  to  his  servant  for  an 
injury  caused  by  the  negligence  of  a  feUow 
servant,  but  we  are  unable  to  see  what  ap- 
plication that  principle  has  to  this  case.  Ap- 
pellant was  not  sued  as  the  master  of  ap- 
pellee. Even  in  the  case  of  a  master.  If  his 
own  negUgenoe  contributes  with  the  negli- 
gence of  one  of  his  servants  in  causing  an 
injury  to  another,  he  Is  liable,  (Beadi,  Oon- 
trib.  Neg.  {  304;)  and  for  mu<di  greater  rea- 
son would  it  be  no  defense  to  a  stranger  that 
a  coemploye  of  the  injured  person  had  aided 
liim  in  causing  the  injury,  (Markham  ▼.  Navl- 
satlon  Co.,  73  Tex.  247,  11  S.  W.  Rep.  131; 
Railway  Co.  ▼.  McWlUrter,  77  Tex.  356,  14 
S.  W.  Rep.  26.) 

We  do  not  find  the  verdict  for  $1,250  ex- 
-cesslve,  under  the  evidence  as  shown  by  tlie 
record.    The  Judgment  will  be  afflnned. 


STATE  V.  PENDLETON. 
<Coart  of  Civil  Appeals  of  Texas.    Nov.  8, 

1803.) 
PcBLio  Lanbs— School  Lands— Titlb  o»  Pdb- 

0HA8EB. 

The  title  of  a  purchaser  of  school  land, 
under  the  act  of  1883,  who  had  not  fully  com- 
plied with  the  act,  was  cured  by  subsequent 
leeislation  if  he  became  a  bona  fide  settler 
within  six  months  of  the  sale,  as  provided  In 
the  act;  and  the  sale  dates  from  the  award  by 
the  land  board,  and  not  from  the  registration 
of  the  application  to  purchase  in  the  surveyor's 
office. 

Appeal  from  district  court,  Hardeman  coun- 
ty; G.  A.  Bro^vn,  Judge. 

Action  by  the  state  of  Texas  against  .1.  H. 
Pendleton  to  caned  a  sale  of  school  land. 
Prom  a  Judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed 

Standlee  &  Green,  C.  A.  Culberson,  Atty. 
Gen.,  and  R.  P.  De  GrafTenried,  Dist.  Atty., 
for  the  State.  M.  M.  Hankins  and  Stephens 
4  Huflt,  for  appellee. 


STEPHENS,  J.  This  aoit  was  brought  in 
the  name  of  the  state  to  cancel  a  sale  of  sec- 
tion 192  of  school  land,  made  to  appellee  by 
the  land  board  as  dry  agricultural  hind  in  the 
year  1885.  Though  the  act  of  1883,  under 
which  the  sale  was  made,  was  not  fully  com- 
plied with,  all  defects  in  appellee's  title  were 
cured  by  subsequent  legislation  if  he  became 
an  acttial  bona  iide  settler  within  the  six 
months,  as  provided  in  that  act  The  appli- 
cation to  purchase  was  registered  In  the  sur- 
veyor's office  in  July,  1885,  but  the  award 
was  not  made  by  the  land  board  till  some 
time  in  August  following.  The  Jury  found, 
under  appropriate  instructions,  that  he  be- 
came an  actual  boaa.  fide  settler  within  six 
months  of  the  latter  date,  and  that  finding  is 
supported  by  the  evidence.  There  was  no 
error  in  the  court's  declining  to  submit  to 
the  Jury  that  the  sale  dated  from  the  regis- 
tration of  the  application  in  the  surveyor's 
office.  That  was  but  a  preliminary  step  pre- 
scribed by  the  land  board,  which  had  to  be 
taken  in  order  to  have  his  application  to  pur- 
chase considered. 

The  other  questions  raised  are  too  well  set- 
tled to  require  more  than  a  citation  of  the 
foUowlng  authorities:  Act  1883,  p.  87,  {  8; 
Act  1885,  pp.  13,  18;  Act  1887,  p.  91,  i  25; 
Act  1889,  p.  106;  Act  1891,  p.  131;  Stock  Co. 
V.  McCarty,  85  Tex.  412,  21  S.  W.  Rep.  688; 
Chancey  v.  State,  84  Tex.  529,  19  S.  W,  Rep. 
706;  Taylor  v.  Butke,  66  Tex.  643,  1  S.  W. 
Rep.  910;  State  v.  Opperman,  74  Tex.  141, 
11  S.  W.  Rep.  1076;  Odom  v.  Woodward,  74 
Tex.  45, 11  S.  W.  Rep.  925.  In  some  of  these 
authorities  may  be  found,  also,  reasons  to 
support  the  uialn  conclusion  above  an- 
nounced.   The  ludgment  will  be  affirmed. 


WICHITA  VALLEY  MILL  &  ELBVATOIt 
CO.  V.  HOBBS. 

fCourt  of  Civil  Appeals  of  Texas.    Nov.  8, 
1893.) 

Tkia1(— Improper  Aroumbxt  op  Codxsel. 

1.  In  an  action  for  services  in  buying  wheat 
for  defendant,  plaintiff's  counsel  in  anrument 
said,  without  rebuke,  and  against  objection, 
that  defendant  had  tried  to  squeeze  the  larmeni 
down  to  the  lowest  notch  on  the  price,  ami 
swindled  and  cheated  them  by  false  weights, 
and  was  trying  to  swindle  plaintiff  out  of  his 
earnings;  and  that  E.,  defendant's  president, 
was  a  man  whose  every  thought  was  how  to 
squeeze  the  last  cent  out  of  the  farmers,  and 
should  be  taught  that  such  practices  would  not 
be  tolerated  by  an  honest  jury.  The  evidence 
was  conflicting,  and  E.'s  testimony  had  to  he 
broiten  down  to  secure  a  verdict  for  plaintiff. 
The  only  evidence  to  support  the  language  was 
testimony  that  a  wituesH  had  heard  comiriaint 
of  short  ■weights.  Hpld  ground  for  reversmg  a 
judgment  for  plaintiff. 

2.  In  an  action  against  a  corporation,  state- 
ments by  counsel  in  argument,  and  without  evi- 
dence to  support  them,  that  defendant  had  swin- 
dled people,  etc.,  were  not  jnstlfied  by  a  state- 
ment of  defendant's  counsel  that  the  whole 
case  was  bolstered  up  by  defendant's  discharged 
employes,  some  of  plaintiff's  witnesses  having 
in  fact  been  discharged  employes. 


Digitized  by 


Google 


»24 


80UTIIWKSTERX  BEPORTER,  Vol.  23. 


<T«i. 


Appeal  from  WicUta  countf  oonrt;  "W. 
P.  Skeen,  Jndge. 

Action  by  W.  H.  Hobbe  against  the  Wichi- 
ta VaJley  iSM  &  Ble>mtor  Oompany  D»r 
servlceB  hi  buying  wheat  From  a  jndg- 
vteait  for  plaintiff,  defendaat  appeala.  Be- 
veraed. 


Robt  E.  Huff,  for  appellant 
and  B.  O.  Skeen,  for  appellee. 


C.  D.  KeyflB 


HEAD,  J.  In  flae  court  below,  dortng  13ie 
examination  of  the  witness  A.  SnuggB,  for 
{ilalntlff,  Robert  E.  Huff,  counsel  for  detenO- 
ant,  made  the  following  statemeHt,  in  1MB 
hearing  of  the  Jury:  "This  whole  «aBe  1b 
bolstered  up  by  the  dlsdiarged  empk^vB  «C 
the  defendant"  Thte  was  prompfly  object- 
ed to  at  the  time  it  was  made.  Af  terwardfl 
appellant's  counsel  made  use  ef  the  aajne 
statement  in  his  argument  to  the  Jury.  A. 
Snuggs  testlfled:  "I'  have  heard  some  com- 
plaint of  short  weights  at  defendant's  mOl; 
have  heard  of  formers  having  their  Wheat 
weighed  at  Hunt's  scales  down  town."  Seme 
of  the  witnesses  for  plaintiff  were  in 
fact  discharged  employes  of  defendant  In 
his  dosing  argument  for  the  plaintiff,  his 
counsel  used  the  following  language:  "The 
defendant  la  a  wealthy  corporation,  and  plain- 
tiff a  poor,  but  honest,  boy.  He  has  worked 
hard  for  them  under  great  obstacles.  He 
has  had  to  buy  wheat  for  them  while  they 
were  trying  to  squeeze  the  farmers  down 
to  the  lowest  notch  on  the  price  of  wheat, 
and  swindling  and  cheating  them  by  use  of 
false  weights,  until  the  very  name  of  Uie 
company  has  become  unsavory  in  the  com- 
munity. The  plaintiff  has  bought  wheat  for 
them  in  the  heat  and  dirt,  and  now,  after 
the  defendant  has  been  swindling  the  farmers 
by  Its  short  weiglits,  it  now  undertakes 
to  swindle  the  plaintiff  out  of  his  hard  earn- 
ings. Mark  Evans,  president  of  the  mill 
company,  is  a  man  whose  0v«ry  tiionght  is 
bow  to  squeeze  and  grind  the  last  cent  out  of 
the  farmers  of  the  county,  and  should  be 
tau^t  that  such  practices  will  not  be  tol- 
erated by  an  honest  Jury."  Tbia  language 
was  promptly  excepted  to  by  the  defendant, 
and  was  allowed  to  go  unrebuked  by  the 
court  There  was  a  sharp  conflict  in  ttie 
evidence  upon  the  material  Issues  involved, 
the  truth  of  the  testimony  of  appellant's 
witness  Evans  being  especially  ohalleikged  by 
appellee,  and,  under  these  drcumstances,  we 
think  it  quite  probable  that  the  verdict  was 
Influenced  by  the  highly  inflammatory  lan- 
guage of  counsel  above  set  forth.  We  re- 
gard this  language  as  exceedingly  Improper, 
and  entirely  out  of  proportion  to  the  provo- 
cation given  by  the  remark  of  appellant's 
counsel,— that  "plaintiff's  case  was  bolstered 
up  by  its  discliarged  employes."  Neither  did 
the  remark  of  the  witness  Snuggs— ^at  "I 
have  heard  some  complaint  of  short  weights 
at  defendant's  mill;   have  heard  of  farmeis 


having  their  wheat  weighed  at  Kmt'ssal** 
down  town"— Imnlrii  any  proper  basis  (nr 
this  tirade.  7%ls  witness  says  he  knev 
Bcthtng  of  dtese  short  weights  hims^  and 
his  reanaik  as  to  what  he  had  heard  shoidd 
have  been  ezchided  aitir<dy  from  the  Jmy. 
and  doabtleas  would  have  been,  bed  apptl- 
lont  requested  It  Not  having  reqsested  i<» 
-esclBBion,  however,  appellant  covid  not  earn- 
plain  at  the  fidlnre  of  the  court  to  do  this 
•f  Its  own  motion,  but  ft  was  bad  enoogh 
to  permit  this  Illegal  evidence  to  remain  witli 
the  Jury  without  having  It  snpplementM 
tenfold  by  counsel  in  Us  dosing  ■ignment 
The  court  should  have  promptly  rebnked 
the  Wie  of  each  IsEiguage  in  Its  inception, 
without  waiting  tar  opposing  cotmsel  to  ob- 
ject, and  eeiieelflilly  should  tliis  have  ben 
done  when  the  objection  was  interposed. 
We  hesitate  long  before  reversing  a  Judgment 
solely  for  13ie  use  of  improper  language  br 
connsel  for  the  snecessfnl  party  tn  azgnmsit 
to  the  Jury  in  a  case  in  which  we  are  Tma- 
ble  to  soy  the  evidence  preponderates  against 
"Hie  Ending;  but  where,  as  in  this  axse,  t» 
tovective  la  added  statements  of  fact  not 
In  evidence,  exceedingly  damagh^  to  tiw 
credit  of  a  witness  whose  testimony  must  be 
broken  down  to  secure  a  verdict,  and  whidi 
we  Hiitik  probata  had  the  effect  we  l)e- 
Beve  a  Judgment  so  obtained  should  be  wt 
aside,  and  a  new  trial  ordered.  Mobs  t. 
Sanger,  76  Tex.  821,  12  a  W.  Rep.  819;  B«- 
Tille  T.  Jones,  74  Tex.  148,  11  S.  W.  Rep. 
1128.  The  other  assignments  would  involre 
a  discussion  of  the  evidence,  which  we  have 
thou^t  it  best  to  pretermit  .In  view  of  an- 
other trial.  The  Judgment  of  the  court  be- 
low wlU  be  reversed,  and  the  cause  re- 
manded. 


PARKER  COUNTY  v.  JACKSON. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  8, 
1893.) 

ConHTT  CODST— SPBCIii  JODGB— HlOHWATS— Al^ 
TBRATIOS — ^DaMAO  ES— APPEAI- 

1.  The  amended  judlda^  article  of  tb<^ 
constitution,  (Cten.  X<aw8,  1881,  p.  201J  pcotU- 
ing  that  "when  the  judge  of  the  countj  coon 
is  disqualified  in  B.ns  case  pendinK  in  the  coniitT 
court  the  parties  isteresteo  mar  by  consent  s^ 
point  a  proper  person  to  tty  saod  case,  or  upas 
their  failing  to  do  so,  a  competent  person  mi; 
be  appointol  *  *  *  in  such  manner  as  mar 
be  prescribed  by  law,"  does  not  require  tegi*- 
lation  to  put  in  force  that  part  which  anthorixs 
appointment  by  consent,  and  snch  appointmnt 
may  be  made,  instead  of  transferring  tbe  case 
to  the  district  court 

2.  Where  a  road  of  tile  third  class  tluon^ 
a  person's  land  is  changed  to  one  of  tiie  secoirf 
class,  the  measure  of  aanages  is  tlie  value  rf 
the  additional  land  taken,  and  the  dep^iatiaB 
in  vaJne  of  the  remainder  caused  by  the  chane«-. 
and  it  is  error  to  charge  that  the  Jnry  shall  ts- 
certaln,  as  elements  or  damage,  the  reasonab> 
oort  of  erecting  fences,  and  providing  facilitiw 
for  watering  stock,  tfaa:t  may  be  rendned  neot- 
sary  by  the  change,  the  evidence  of  •och  i 
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■sltT  being  onlj  admissible  to  show  the  lessened 
value  of  the  laud. 

3.  ^Vhe^e  a  road  la  opened  through  private 
laud,  io  arriving  at  the  damage  to  the  laud,  tha 
l>ei:iefits  and  injuries  which  the  owner  sustains 
in  common  with  the  community  generally,  and 
■w-hich  are  not  peculiar  to  the  land,  should  not 
be  considered. 

4.  Assignments  of  error  copied  into  aniel- 
1  ant's  brief;  witbont  being  snpported  by  propesl- 
tions  or  statements  as  reqiared  by  me  rales, 
"wrill  not  be  considered. 

Appeal  from  Parker  conuty  covrt;  H.  S. 
2kIonin,  Spedal  Jadge. 

I^roccedings  by  the  commissloneis'  court  of 
I*a  rker  county  to  change  a  road  through  the 
land  of  John  L.  JadcBon.  From  the  Judg- 
ment assessing  the  damages,  the  county  ap- 
peals.   Berersed. 

Howard  Martin,  Co.  Atty.,  and  Stephens  & 
Moseley,  for  appelUiut.  G.  A  McCall,  for 
api)enee. 


HEAD,   J.     The   conunissloners'   court  of 
appellant  county  changed  a  road  through  ap- 
pellee's from  one  of  the  third  to  one  of  the 
second  class,  and  this  api^eal  la  from  a  judg- 
ment in  the  county  court  assessing  the  dam- 
age caused  by  such  change  at  the  sun  of 
$255.30.     The  trial  la  the  county  court  was 
Ijcfore  a.  special  judge  agreed  upon  1v  tha 
parties,  the  regular  county  judge  being  dla- 
qiiallQed   by  reason  of  interest  in  the  sub- 
ject-matter;  and  app^ant,   in  its  first  as- 
signment, challenges  the  right  of  the  parties 
to  agi-ee  upon  a  special  jod^e  In  that  court, 
nud  Insists  that  the  case  should  have  been 
transferred  to  the  district  court.     The  trial 
was  had  in  January,  1892,  at  which  time  the 
amended  Judiciary  article  of  the  constitution, 
was  in  force,   which  provides:   "Wlien  the 
Judge  of  the  county  court  is  disqualified  in 
any  case  pending  in  the  county  court  the 
IMirties  Interested  may  by  consent  appoint 
n   proper  person  to  try  said  case,  or  upon 
their  falling  to  do  so,  a  competent  person 
may  be  appointed  to   try   the  same  in  the 
county  where  It  Is  pending,  in  such  manner 
as  may  be  prescribed  by  law."     (Jen.  Laws 
1S91,  p.  201.     No  provision  is  made  by  the 
constitution,  as  so  amended,  for  the  transfer 
of  n  case  from  the  county  to  the  district 
court  on  account  of  the  disqualificittion  of 
the  Jodge  of  the  former.    We  see  no  neces- 
sity for  legislation  to  put  in  force  that  part 
of  tlie  constitution  above  quoted,  which  au- 
thorizes the  parties.  In  such  cases,  to  appoint 
a  Judge  by  consent;    and  we  therefore  bold 
the  proceedings  In  the  court  below.  In  this 
respect,  regular. 

Upon  the  measure  of  damages  to  which  ap- 
pellee would  be  entitled  by  reason  of  the 
change  in  the  class  of  the  road  through  his 
land,  the  court  gave  the  following  charge: 
"You  will  also  inquire  whether  it  was  ren- 
dered necessary,  in  adapting  the  inclosed 
land  of  plaintiff  to  the  uses  and  puri>ose8 
Tor  which  it  was  useful  and   valuable,   to 


build  and  erect  tuny  amount  of  fence  on,  or 
along,,  anld  seeood^lass  road,  and  also  wheth- 
er,  for  tlie  purpose  of  adapting  said  prem- 
ises, as  changed  by  said  read  and  fencing. 
If  any,  It  was  necessary  to  provide  addition- 
al facilities  or  tanks  lor  stock  water;  and, 
if  you  find  It  so  necessary,  you  will  then 
aKertaln  the  Just  and  reasonable  cost  of 
erecting  good  and  sufflclent  fences,  as  above 
d^ned,  and  also  facilities  tot  stock  water, 
as  elements  of  damaces  to  which  plabitllT 
w««dd  be  entitled."  The  cost  of  erecting  this 
additloaul  fencing,  and  of  providing  addftlon- 
al.  fadUtlea  for  fomlshiBg  stock  fn  the  di- 
vided pastime  with  water,  was  proven  with 
muck  partleolarity  in  the  tntrodnctlon  of 
tiw  evidence;  and  It  seems  dear  that  the 
jnsy  must  have  understood  from  this  charge 
that  appellee  was  entitled  to  recover  this 
cost  as  a  distinct  item  of  damage.  This  was 
ccrar.  Th«  measure  of  the  damages  in  this 
class  of  casest  as  we  understand  It,  is— 
First,  the  value  of  the  land  taken  for  the 
second  road,  which  had  not  been  apprc^rl- 
»ted  for  the  first;  second,  the  depreciatton 
in  value.  If  any,  caused  to  the  remainder  of 
the  land  of  appdlee  by  the  change  In  the 
class  of  the  road.  In  arriving  at  this  second 
Item  of  damage,  the  parties  would  have  the 
right  to  Introduce  evldmce  of  everything 
that  would  tend  to  affect  the  value  of  the 
land.  In  the  estimation  of  a  proposed  pur- 
chaser, or  that  would  tend  to  make  it  more 
or  less  valuable  to  the  jnresait  owner,  auch 
83  the  shape  In  which  the  tract  wUl  be  left; 
the  lacreased  amount  of  fencing;  If  anty,  that 
wUl  be  required;  the  Increased  expenditures 
made  necessary  to  provide  water;  the  added 
facilities^,  if  any,  provided  for  travel  to  the 
owner  of  the  land.  But  this  evid^ice  Is  In- 
troduced, not  as  constituting  the  measure  of 
damages,  bat  as  elements  to  oiable  the 
jury  to  arrive  at  the  correct  measore,  which, 
as  above  stated,  Is  the  lessened  value  of  tti» 
tract,  if  any,  caused  by  these  diflermt  ele- 
ments, when  all  are  taken  into  consldenitioB. 
Oar  views  upon  this  qnestiian  are  so  dearly 
stated  In  3  Sedg.  Dam.  t  U63,  that  we  copy 
at  leagth  th»efrom,  as  follows:  "The  meas- 
ure of  damages  must  not  be  confounded  wHb 
the  elements  of  damage,  evidence  of  whtdi 
I»  admitted  for  the  purpose  of  enabling  the 
Jury  to  apply  the  rule  •  •  •  The  meas- 
ure of  damages  In  condemnation  proceedings, 
stated  in  one  of  its  most  geuei-al  forms.  Is 
the  depredation  in  the  value  of  the  property, 
foB  this  la  the  same  as  the  amount  of  injury 
to  it.  The  value  Is  most  eatdly  measured  by 
the  market,  when  tiiere  is  one.  Consequent- 
ly, as  we  have  seen,,  the  role  with  which 
we  most  commonly  meet  is  the  difference  be- 
tween the  market  value  of  the  property  as 
affected  and  as  unaffected  by  the  Improve 
ment,  or  before  the  Improvement,  and  as  ir 
will  be  after  the  Improvement  Is  completed. 
As  a  general  nile,  mider  any  head  of  tha 
law,  where  the  measure  of  damages  Is  detsp- 
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mined  by  a  difference  in  maifeet  Talue,  it 
cannot  be  a  matter  of  any  consequence  ot 
-what  elements  tliis  Is  made  up,  and  evidence 
giving  the  market  value  before  and  after  tlie 
injury  would  be  quite  sufficient.  •  •  • 
I^nd,  bowever,  has  in  many  cases  a  very  in- 
determinate market  value,  especially  farm- 
ing or  wU(f  land,  such  as  is  involved  in  per- 
haps the  greater  number  of  condemnation 
proceedings.  Hence,  it  has  become  the  prac- 
tice to  take  evidence,  sot  only  directly  as  to 
the  market  valae^  but  as  to  every  element 
which  enters  into  it,  and  tends  to  dlmniah 
it  *  *  *  These  elements  of  damage  and 
value  are  neither  the  measure  of  damages, 
nor  are  they  allowed  as  specific  items  of 
damage.  They  go  to  the  Jury  only  to  throw 
light  on  the  general  question  of  depreciation. 
In  a  recent  case  in  Pennsylvania,  (Hallway 
Ck).  V.  McCloskey,  110  Pa.  St.  436,  442,  1 
AtL  Bep.  555,)  the  supreme  court  of  that 
state  said:  'Merely  speculative  damages  can- 
not be  allowod.  The  inconvenience  arising 
from  a  division  of  the  property,  or  from  In- 
creased difficulty  of  access;  the  burden  of 
increased  fencing;  the  ordinary  danger  from 
accidental  fires  to  the  fences,  fields,  or  farm 
buildings,  not  resulting  from  negligence;  and, 
generally,  all  such  matters  as,  owing  to  the 
particular  location  of  the  road,  may  affect 
the  convenient  use  and  future  enjoyment  of 
the  property,— are  proper  matters  for  consid- 
eration; but  they  are  to  be  considered/  In 
comparison  with  the  advantages,  only  aa 
they  affect  the  market  value  of  the  land. 
The  Jury  cannot  include  in  the  verdict  a 
fund  to  cover  the  costs  of  fencing,  or  to  pro- 
vide an  Indemnity  against  losses  by  fire,  or 
casualties  to  the  cattle  and  8to(^  upon  the 
farm.'"  In  the  case  of  Railroad  Co.  t. 
Day,  22  8.  W.  Bep.  538,  this  court  expressed 
its  disapprobation  of  a  charge  lAich  direct- 
ed the  attention  of  the  Jury  to  certain  ele- 
ments of  damage  quite  similar  to  those  in- 
troduced In  evidence  in  this  case,  altiiongh 
the  diarge  did  not  authorize  the  recovery  of 
such  damage  as  specific  items.  It  is  scarce- 
ly necessary  for  us  to  add  to  what  is  said 
above,  that,  in  arriving  at  the  damage  to  the 
land,  the  benefits  and  injuries  which  the 
owner  receives  and  sustains  in  common  with 
the  community  generally,  and  not  peculiar 
to  that  tract,  should  not  be  taken  into  con- 
sideration. Morrow  v.  Railway  Co.,  81  Tex. 
405,  17  S.  W.  Rep.  44. 

A  number  of  appellant's  assignments  of  er- 
ror are  copied  in  its  brief  without  being  sup- 
ported by  propositions  or  statements  as  re- 
quired by  the  rules,  and  will  not,  therefore, 
be  considered,  especially  as  the  case  must  be 
reversed  for  the  error  above  indicated.  Ttxe 
Judgment  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  for  a  new 
trlaL 

STBPHBN8,  J.,  dlaqualifled,  and  not  sit- 
tins. 


GRAT  V.  THOMPSON  et  aL 
(Court  of   Civil   Appeals   of   Texas.    Nov.   S. 
1803.) 
Tkesfass  to  Tbt  Title— Title  to  Maixtaix. 
In  trespass  to  try  title  to  acfaool   land 
claimed  by  plaintiffs  by  virtue  of  an  acdgnmenc 
from  a  pnndiaser  finm  the  land  board  and  pos- 
session th»eof,  defendant  bdng  a  moe  tres- 
passer, it  is  not  error  to  charge  the  jury  ti> 
find  for  plaintiff  if  she  was  in  actual  posses- 
sion and  defendant   entered  and   took   possn^ 
sion,  but  to  find  for  defendant  if  such  possesaioD 
Iiad   been  abandoned,  thus   restricting  the   issue 
to  that  of  possession;  since,  as  against  a  tr*-'- 
passer,  prior  possession  of  one  claiming  nn<ler 
a  purchase  from  the  state,   whether  valid  or        I 
not,  is  sufficient  ground  for  ejectmeaL 

Appeal  from  district  court,  Wilbarger  vonn-       ' 
ty;  G.  A.  Brown,  Judge.  I 

Action  of  trespass  to  try  title   by    E.   C.        i 
Thompson  and  others   against  T.  R.   Gray. 
From  a  Judgment  for   plaintiffs,   defendant 
appeals.     Afilrmed. 

Lucky  &  Sadler,  for  appellant    Steplious  & 
Huff,  for  appellees. 

Conclusions  of  Fact. 
STEPHENS,  J.  Mrs.  E.  M.  Cunningham 
purdhaaed,  through  the  land  board,  the  sec- 
tion in  controversy  In  the  year  1884,  undiT 
the  act  of  1883,  and  actually  settled  thereon 
within  six  months,  as  provided  in  that  act. 
She  made  this  purchase  and  settlement  f«r 
ber  own  benefit  as  well  as  for  the  benefit  of 
her  son  and  another  person;  that  is,  ahe  testi- 
fied that  such  was  her  intention,  though  there 
was  no  contract  beteween  them  to  that  ef- 
fect After  residing  on  the  land  a  few 
months,  and  after  making  the  first  payments 
of  principal  and  interest  by  a  deed  dated 
20th  day  of  June.  1885,  she  assigned  htr 
rights  to  J.  A.  Dickey.  In  April,  1SS8,  the 
husband  of  appellee  Mrs.  E.  C.  Thonipsuu 
became  the  purchaser  by  assignment,  and 
soon  thereafter  died  while  on  bis  way  to  thi- 
land.  His  son,  J.  M.  Thompson,  had  already 
gone  on  the  land  in  right  of  his  father,  and 
continued  after  his  death  to  hold  posscssiou 
for  his  motho:,  making  substantial  improve- 
ments thereon,  cultivating  the  same.  After 
the  crop  of  1890  had  been  harvested,  and  dur- 
ing the  temporary  absence  of  J.  M.  Thomp- 
son, appellant  took  possession  of  the  house 
and  field,  and  proceeded  to  cultivate  the  land 
in  his  own  right  At  this  time  all  into-est  had 
been  paid  on  the  original  purchase,  and  Mr<. 
Thompson  claimed  the  possession. 

GoncluBlons  of  Law. 

The  cotirt  charged  the  Jury  to  find  tor 
plaintiffs,  appellees  here,  if,  at  the  time  de- 
fendant entered  upon  and  took  possession 
of  the  land  sued  for,  plaintiff  J.  M.  Thomp- 
son was  in  actual  possession  of  the  sam<' 
as  agent  and  tenant  for  the  plaintiff  E.  C 
Thompson;  but  to  find  for  defendant  if 
such  possession  had  been  abandoned  prior 
to   that   time,     and     the    land    was    (ben 


Digitized  by 


Google 


Tex.) 


COOK  V.  COOK. 


927 


vacant    and    Tmoccnpled.    Under    Uie    facts 
of     tbiB   case    we    find    no    material    error 
in  tbis  charge,  and  hence  oTerrule  the  first 
assignment  of  error,  which  complains  that 
there  ■was  error  in  restricting  Uie  right  of  re> 
covery  to  the  Issue  of  possession.    So  long  as 
the  state  does  not  complain,  a  mere  interloper 
should  not  be  heard  to  litigate  the  issue  of 
irood  faith  or  bad  faith  on  the  part  of  a  pur- 
chaser and  an  actual  settler  on  a  section  of 
school  land.   As  against  such  trespasser,  the 
prior  possession  of  one  holding  under  a  pur- 
chase (whether  valid  or  not)  from  the  state 
is    stifficient  ground  for  ejectment    Parker 
V.    Railway  Co.,  71  Tex.  132.  8  S.  W.  Rep. 
541.      The  second  error  is  not  well  assigned, 
aud  hence  will  not  be  considered.    The  third 
must  also  be  overruled,  because,  if  sufiSclent 
in  form  and  material,  (which  is  doubted,)  It 
is   not  sustained  by  the  record.     There  be- 
ing no  other  assignments,  the  judgment  will 
be  affirmed. 


OOOK  et  al.  v.  (300K  et  al. 
(Court    of     Civil  Appeals    of     Texas.     Nov, 

8.  1893.) 
JuRT  Tkial— WxrvEB— Dbbd— Pboop— Cebtifi-    ! 

CATK.  I 

1.  It  was  error  for  the  court  to  refuse  de-  ' 
fendants  a  jury  trial  on  the  ground  that  they 
had  waived  their  light  by  failing  to  call  for 
one  when  the  appearance  docket  was  called 
for  orders,  and  tinat  the  demand  came  too  late 
after  a  motion  for  a  continuance  had  been 
overrnled,  it  not  appearing  that  any  jury  was 
in  attendance  when  the  docket  was  called,  and 
was  discharged  because  of  failure  to  demand 
a  Jury  trial. 

2.  Pasch.  Dig.  arts.  5007,  5008.  6010,  did 
not  require  the  certificate  of  the  officer  before 
whom  a  deed  and  power  of  attorney  were 
proven  to  state  that  the  witnesses  were  known 
to  him. 

Appeal  from  district  court.  Archer  county  ; 
George  E.  Miller,  Judge. 

Action  of  trespass  to  try  title  by  M.  F. 
Cook  and  others  against  M.  V.  Cook  and 
others.  From  a  Judgment  for  plaintiffs,  de- 
fendants appeal.    Reversed. 

Bector,  Thompson  &  Rector  and  Orlgsby 
B.  Thomas,  Jr.,  for  .appellants.  B.  B.  Whit- 
ton  and  Walton,  Hill  &  Walton,  for  appel- 
lees. 

STEPHENS,  J.  Appellants  M.  V.  Gotik, 
Ij.  a.  Wilson,  and  M.  A-  and  W.  F.  Nobles, 
residents  of  the  state  of  Cteorgia,  were  cited 
by  publication  to  answer  the  suit  of  appel- 
lees, brought  against  them  and  the  other 
appellants  Harrold  and  East,  residents  of 
Archer  county,  Tex.  On  appearance  day  the 
nonresident  appellants,  through  their  attor- 
neys, having  preTioualy  filed  an  answer,  ap- 
plied for  a  continuance,  which  was  refused. 
They  then  demanded  a  Jury,  which  was  also 
refused.  These  are  the  principal  grounds 
rdi«d  on  for  a  reversal  of  the  judgment 
Without    determining   whether    there    was 


abuse  of  discretion  In  refusing  the  continu- 
ance, we  are  of  opinion  that  the  right  to  a 
trial  by  jury  had  not  been  waived,  and 
hence  should  not  have  been  denied.  It 
seems  that  the  appearance  docket  was  first 
called  for  orders,  and,  as  no  jury  demands 
were  made,  the  court  proceeded  with  the 
trial  docket  When  this  case  was  reached,  - 
which  was  in  the  forenoon  of  appearance 
day,— and  the  application  for  continuance- 
overruled,  appellants  demanded  a  Jury. 
Tlie  case  was  then  passed,  at  their  request, 
till  1:30  P.  M.,  when  appellants  renewed  their 
demand  for  a  Jury,  and  offered  to  pay  the 
Jury  fee,  but  the  court  declined  to  accede  to- 
this  demand,  and  proceeded  with  the  tiial 
without  a  Jury,  on  the  ground,  as  stated  in 
the  bill  of  exceptions,  that  they  had  lost 
their  privilege  of  demanding  a  jury  by  fail- 
ing to  call  for  one  when  the  .appearance 
docket  waa  called  for  orders,  and  tliat  tlie 
demand  came  too  late  after  a  motion  for  a 
continuance  had  been  overruled.  In .  an 
amended  judgment  entry  it  was  recited  that 
tlie  demand  was  refused  "because  there  was 
no  jury  in  attendance  upon  the  court,  and 
none  had  been  drawn  for  any  other  week  of 
the  term,  and  defendants  refused  to  accept 
a  jury  summoned  by  the  sheriff  and  not 
drawn  by  the  jury  commissioners."  It  doe» 
not  appear  and  Is  not  claimed  that  any  Jury 
was  in  attendance  when  the  appearance- 
docket  was  called  for  orders,  and  was  dis- 
charged In  consequence  of  a  failure  to  de- 
mand a  jury  at  that  time.  The  record  rather 
favors  the  Inference  that  the  Jury  had  been 
discharged  prior  to  that  day.  We  fail  to- 
see,  therefore,  how  appellees  could  have 
been  prejudiced,  or  the  business  of  the  court 
retarded,  by  failure  to  make  the  demand  at 
au  earlier  hour  on  that  day.  Allen  v.  Pluni- 
mer,  71  Tex.  646,  9  S.  W.  Rep.  672.  They 
were  not  required  to  demand  a  jury  before 
appearance  day.  nor  at  any  particular  hour 
on  that  day.  Rev.  St  art  3061.  The  appli- 
cation for  a  continuance  seems  to  have  been 
made  in  good  faith,  and  there  was  nothintt 
unreasonable  in  the  conclusion  apparently 
entertained  by  counsel  for  appellants  that  it 
would  be  granted.  It  showed  the  usual  > 
though  not  the  statutory,  diligence  in  such 
cases.  We  think  appellants  had  not  by  tht" 
tlme  and  manner  of  making  the  demand,, 
under  the  drctunstances,  lost  the  constitu- 
tional and  statutory  right  of  a  trial  by  a  reg- 
ular Jury.  This  conclusion  leads  to  a  re- 
versal of  the  judgment,  and  dispenses  with 
the  necessity  of  passing  on  any  other  errors 
assigned  by  these  appellants. 

One  error  assigned  by  the  other  appellants 
seems  to  merit  consideratlim.  The  exclusion 
from  the  evidence  of  a  certain  recorded  deeff 
and  power  of  attorney  which  had  been,  in 
October  or  November,  1871,  proved  up  by 
subscribing  witnesses  for  reglstraticm,  on  the 
objection  that  the  certificate  of  the  officer 
before  whom  they  had  been  proven  failed  to- 
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-show  that  the  wttnesaev  were  known  to  him, 
wns  erroneous.  The  stntote  then  In  force 
-did  not  require  the  certlfitcajte  to  state  this 
fact.  I'ascb.  Dig.  arts.  SOOT,  6008,  601O; 
^wers  T.  Peterson,  SS>  Tex.  216;  Watkias  t. 
Hall,  57  Tex.  4;  DrtscoU  v.  Morris,  2  Tex. 
<3lT.  App.  609,  21  S.  W.  Kep.  629.  The  other 
issues  raised  need  not  be  passed  on.  The 
Judgment  win  be  rcrrersed,  and  the  cause 
remanded  fbr  a  new  trIaL 


OALVESTON,  H.  &  S.  A.  RY.  CO.  t.  ARIS- 

PE  et  ur.' 

(Court  of  Civil  Appeals  of  Texas.    Not.  IS, 
189a) 

OBilTB  OP  Bhplotb— FLXADnro  —  Nbougbncb  o* 
Vice  Phincipai/— Evidxncb — Damxoes. 

1.  In  an  action  for  damages  for  the  death 
at  plaintiffs'  minor  son,  an  employe  on  a  work 
tram  on  defendant's  road,  who  was  killed  In  a 
-collision,  an  allegation  that  the  accident  was 
caused  through  the  nepdigence'  of  defeiidant, 
acting  through  its  superintendent  and  train  dis- 
.patcher,  was  sufficiently  specific. 

2.  Where  a  diTision  saperiBtendent  of  a  rail- 
way sends  conflicting  telegrams  to  a  work  train 
and  a  freight  train,  both  directly  under  his  con- 
trol, and  thereby  causes  a  collision,  his  negli- 
gence is  the  negligence  of  lie  corporation,  as 
he  is  not  a  fellow  serrant  of  aa  eaiploye  on  the 
work  train. 

3.  Secondary  eTldence  of  a  telegram  sent 
by  the  train  disjpatcher,  without  an  affidavit 
showing  its  loss,  is  iaadmiaeible.  It  having  been 
proved  that  It  was  last  seen  in  the  hands  of  a 
former  attorney  of  the  road,  who  was  near 
enough  to  be  easily  accessible  by  ordinary  pro- 
-coss  of  the  oonrt. 

4.  The  plaintiff  having  alleged  that  the  su- 
perintendent caused  the  accident  by  his  negli- 
gence, it  was  proper  to  refuse  an  instruction 
reqaested  by  defendant  that  the  evidence  show- 
ing the  death  occurred  by  reason  of  the  negli- 
gence of  the  servants  of  defendant;  and,  there 
ociu^  no  allegation  or  proof  of  gross  oegUgence, 
the  jnrv  should  find  for  defpnilant. 

5.  The  question  as  to  whether  the  orders 
gives  by  the  superintendent  to  the  condiictora 
and  engineers  of  the  colliding  trains  were  am- 
bignons  and  conflicting  was  for  the  jniy. 

6.  At  the  time  of  the  collision  defendant's 
railroad  and  rolling  stock  WBre  operated  by  the 
S.  P.  By.  Co.  Several  railroads,  among  them 
defendant,  had  combined  to  expedite  the  trans- 
portation of  through  freight,  and  placed  the 
government  of  the  combination  under  the  man- 
agement of  the  S.  P.  Co.,  which  road  received 
the  net  earnings  of  the  respective  lines.  The 
president  of  the  S.  P.  Co.  was  defendant's  presi- 
dent. Bald,  that  the  agreement  was  a  partner- 
ship, and  not  a  lease. 

7.  Deceased  was  a  common  laborer,  20 
years  of  age,  and  earning  ^1.10  per  day.  He 
was  in  robust  health,  and  his  parents  were  de- 
I>endent  on  him  for  support.  Beld,  that  a  ver- 
dict for  $3,000  was  not  excessivs  damages. 

Appeal  from  district  oomi^  Val  Verde  coun- 
ty; W.  Kelso,  Judge. 

Action  by  Jose  Arispe  and  wife  against  the 
Oalreston,  Bacrrisbarg  &  San  Antonio  Rail- 
way Company  to  recover  damages  *or  the 
'death  of  plaintiffs'  minor  son.  alleged  to 
tuire  been  caoacd  by  the  negligence  at  de- 
fendant. Prom  a  Judgment  in  favor  at  plain 
tuts,  defendant  appeals.  Affirmed. 
'  Rehearing  pending. 


Clark,  niUer  ft  Gamer,  fbr  appcaant.   Jo- 
seph Jones  and  H.  O.  Carter,  for  appeMees. 

FLY,  J.    This  Is  a  suit  for  damages  ariafng: 
from  the  death  of  Pedro  Arispe,  the  mhrnr 
son    of  appellees,   alleged   to  have  resu'tej 
from  the    negIU;enee  of    the  superintentl<«t 
and  train  dispatcher  of  appellant  in  sending 
orders  to  two  trains,  whereby  a  collision  re> 
suited.     We   And  that  the  fUlowlng  faeti 
were  proved  upon  the  trial  of  this  canae: 
That  the  appellees  were  the  parenfti  of  Pe- 
dro Arispe,  an  unmarried  minor,  20  years  of 
age;  that  the  father  was  64  years  old,  blind, 
and  unable  to  work;  that  the  mother  was 
45  years  of  age,  and  In  fhir  health;  that  the 
son  waa  healthy  and  robust;   that  he  was 
working  for  appellant  for  about  $30  a  month, 
and  was  engaged  in  quarrying  nxA  on  the 
line  of  defendant's  road  between  Del  Rio 
and  Fecly;  that  said  son  oontribnted  from 
$15  to  $20  per  month  on  his  salary  to  the 
support  of  his  parents,  and  had  done  so  for 
four  years  before  his  death;  that  he  was  du- 
tiful, hard-working,  and  Industrious;  that  said 
Pedro  Arispe  was  killed  in  a  collision  between 
the  work  train  on  which  he  and  othe-  labor- 
ers were  riding  and  a  freight  train,  both  be- 
longing to  defendant,  between  Fedy  station 
and  Devil's  River  station  on  defendant's  rail- 
road, on  December  81,  1886;  that  the  colli- 
sion occurred  with  fi«igfat  train  No.  80;  that 
the  freight  train  and  wortc  train  were  both 
running  under  orders  from  W.  G.  Van  yie.k. 
who  was  the   divlsiiaa  anpertaitendent,   and 
had'  charge  of  all  the  trains;  that  Van  VIeck 
had  sent  dispatches  to  the  conductofs  aa'I 
engineers  of  the  woi^  train  and  freight  train 
which  gave  them  both  the  right  of  way  on 
a  single  track  at  the  time  of  the  collision; 
that  said  work  train  was  on  the  track  a 
few  miles  west  of  Devil's  River,  with  onlers 
to  work  there  until  11:30  A.  ^L,  regardless 
of  No.  80;  that  the  freight  train  was  west 
bound,  and  had  orders  not  to  cross  Devil's 
River  and  move  westward  unto  11:30  A.  M.; 
that  the  trains  came  together  a  short  dis- 
tance west  of  Devil's  River,   and   the  b;»y 
Joae,  vho  was  riding  on  the  flat  car,  was 
killed;  that  the  order  to  the  worit  train  re- 
quired it  to  remain  at  place  of  j^ort  until 
11:30  A.  M.,  and  then  It  was  necessary  to 
seek  the  nearest  siding,  which  was  Devil's 
River  station;  that  under  the  orders  it  was 
the  dnty  of  the  freight  train  U>  remain  at 
Devil's  River  statioa  until  11:30,  aad  then 
to  move  out;  that  ttie  two  trains  coUided 
sear  a  curve,  shortly  after  11:30  A.  M.;  that 
tke  laborers  were  working  at  a  point  5H 
miles  west  of  Devil's  River  station;  tliat  the 
worfe  train  had  gone  east  about  8H  mUes 
when  the  collision  ocenrred;  tbat  the  laO- 
road  of  appellant  was  belnf:  operated  by  the 
Southern  Pacific,  under  a  partnetahtp  agree- 
ment between  appeHaat  and  several  other 
raihroad  companies;  tkat  all  the  lines  were 
owned  by  practically  the  same  parties.  Ihe 
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accident  arose  from  the  conflict  of  orden 
Slreni  by  the  di-rision  saperintendent 

We  aro  of  the  opinion  that  there  was  no 
•error  In  the  lower  court  overruling  the  ex- 
«eptlonB  to  the  petition.    There  was  a  dla- 
tlnct  allegation  that  the  death  of  the  boy 
was  caused  through  the  negligence,  not  of 
the    fellow    servants  of  the    deceased,  but 
throiigh   that  of  °  appellant,   acting  through 
its  superlnt^tdeat  and  train  dispatcher.    The 
^oestion  of  gross  negligence  oould  not  in 
4uaj  manner  flgrure  in  the  trial  of  this  cause. 
Tbe   allegations  in  the  petition  were  saSi- 
cieut.    A  corporation  cannot  act  personally, 
bat  must  act  through  agents  and  servants. 
It  requires  some  person  to  superintend  the 
building  of  structures,  to  see  to  tbe  employ- 
ment and  discharge  of  servants,  to  provide 
for  tbe  comfort  and  safety  of  its  passengers, 
customers,  and   their  property,  to  regulat* 
and  control  the  moving  of  trains,  to  protect 
the  property  of  the  corporation,  to  use  due 
care  in  the  selection  and  keeping  of  machln- 
«ry    and   appliances,   and   to  use   care   and 
prudence  in  the  protection  of  tbe  employes 
of  tbe  corporation  from  danger  and  injury. 
This  can  only  be  done  by  its  agents.    The 
acts  of  these  superintendents  and  agents  in- 
vested with  high  authority  are  the  acts  of 
the  corporation  within  the  scope  of  the  busi- 
ness of  the  corporation,  and  while  so  acting 
their  negiigoice  is  the  negligence  of  the  cor- 
poration.   Tlie  thought  we  desire  to  express 
is  forcibly  put  in  a  New  York  case,  and  we 
adopt   it:   "When  tbe  dlrect<»«  tbemsdvea 
personally  act  as  such  agents,  they  are  tbe 
executive  or  master;  their  acts  are  the  acts 
of  the  corporation.    When  these  directors  ap- 
point some  person  other  than  themselves  to 
superintend  and  perform  all  these  executive 
duties  for  tbem,  then  such  appointee,  equal* 
ly  with  themselves,  represents  the  corpora- 
tion   as  master  in  all  these  respects;  and 
though,  in  tbe  performance  of  these  execu- 
tive duties,  he  may  be  and  is  a  servant  of 
the  corporation,  ho  is  not,  In  those  respects, 
H  ooservant,  a  colaborer,  a  coemploye,  in  the 
common  acceptation  of  those  terms,  any  more 
tlian  is  a  dlrecbir  who  exercises  tbe  same 
Authority.    Though  such  superintendent  may 
also  labor  Uke  other  colaborers,  he  may  I)c 
in  that  respect  a  odaborer,  and  bis  ne^- 
gence    as    such    a  colaborer,  when  acting 
as   a   colaborer,    may   be   likened    to   that 
of   any   other;   bat   when,   by  appointment 
of    the    master,    he    exercises    the    execu- 
tive   duties  of   master,  as    in  the    employ- 
ment of  servants,  in  selecting  for  adoption 
the  machinery,  apparatus,  tools,  structurps, 
appliances,  and  means  suitable  and  proper 
for  tbe  use  of  other  and  subordinate  agents, 
then  his  acts  are  tbe  acts  of  a  master,  and 
then  tbe  corporation  is  responsible  that  he 
shall  act  with  a  reasonable  degree  of  car<« 
for  the  safe^,  security,  -and  life  of  other 
persons  in  its  employ.    These  executive  du- 
ties   may  also  be    distributed  to    different 
v^38.w.no.l5— 69 


heads  of  dilEerent  departments,  so  that  each 
superintendent,  within  his  sphere,  may  rep- 
resent the  corporation  as  master  in  con- 
trolling and  directing  structures,  in  selecting 
machinery  and  tools.  He  speaks  the  lan- 
guage of  a  master;  he  issues  his  orders  to 
his  operatives;  he  is  ttie  mouthpiece  and  in- 
terpreter of  his  master's  wiU."  Bricluer 
V.  Railroad  Co.,  2  Lans.  B07.  The  negligence 
of  tbe  division  superintendent  in  sending  con- 
flicting telegrams  to  the  two  trains  directly 
and  completely  under  Ills  control  and  man- 
agement by  virtue  of  the  office  he  held  was 
the  negligence  of  the  corporation,  as  much 
so  as  though  the  owners  tx  directors  bad  sent 
the  messages.  Railway  t.  Clelger,  70  Tex. 
13,  IS  S.  W.  aep.  214.  We  bold  that  Van 
Vledc  was  not  tbe  fellow  servant  of  de> 
ceased,  and  the  orders  emanated  from  him. 
This  view  of  the  case  disposes  of  the  first 
two  ftSBlgnments  of  error.  The  allegation  li> 
stifflclently  specific  tliat  the  accident  occurred 
by  reason  of  the  negligence  of  the  snperin* 
tendent  of  appellant,  who  had  tbe  manage* 
ment  and  control  of  tbe  trabis. 

The  third  assignment  submits  as  eirpr  the 
action  of  the  court  in  refusing  to  permit  tbe 
train  dispatcher  to  testify  to  tbe  contents  of 
a  dispatch  sent  by  him  to  the  telegraph 
operator  at  Del  Bio,  instmctlag  him  to  hold 
the  WMTk  train  until  the  freight  train  arrived. 
The  bill  of  exceptions  shows  that  it  was  a  rule 
of  the  company  tbat  all  train  orders  be  writ  ten 
in  a  book  kept  for  that  purpose  in  the  oflice 
of  the  superintendent  before  sent;  that  this 
order  was  so  written  before  it  was  sent;  tliat 
the  order  was  last  seen  in  possession  of  J. 
M.  Colemaui  wlio  had  been  an  attorney  for 
appellant,  who  lived  In  Houston;  that  J.  H. 
Clark  wrote  to  B.  P.  HIU  to  get  tbe  acAer; 
that  Hill  had  replied  that  he  bad  seen  Cole- 
man, and  Coleman  sold  he  had  lost  the  order. 
It  is  quite  doubtful  which  was  tbe  original, 
—the  ordor  in  the  t>ook  or  tbe  one  C(^eman 
may  have  had;  but,  however  that  may  be, 
there  was  not  evidence  of  loss  of  the  order 
sufficient  to  permit  secondary  evidence  of  Its 
contents.  When  the  possession  of  a  docu- 
ment, of  whose  contents  secondary  evidence 
is  desh:ed  to  be  introduced,  is  shown  to  liave 
been  in  a  person  who  is  living  and  easily  ac- 
cessible by  ordinary  process  of  the  court  try- 
ing tbe  case,  the  affidavit  of  tliat  person  must 
be  obtained  showing  tbe  loss  of  the  instru- 
ment before  secondary  evidence  of  tbe  con- 
tents of  the  instrument  are  admissible. 
There  is  neither  affidavit  of  Hill  n<N:  Coleman, 
and  the  court  rightly  exdoded  the  testimony. 
Dunn  V.  Choate,  4  Tex.  14;  Vandergrif  v. 
Plercy,  59  Tex.  373;  Bray  ▼.  Alldn,  60  Tex. 
691. 

The  court  was  requested  by  appellant  to 
instruct  the  Jury  that,  the  evidence  showing 
that  the  death  occurred  by  reason  of  the 
nefdigence  of  the  agent  or  servants  of  ap- 
pellant, and  there  being  no  allegation  or 
proof  of  gross  negligence,  tbe  Jury  slMmld 
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find  for  appellant  The  allegation  was 
tbat  the  superintendent  had  caused  the 
accident  by  his  negligence,  and  bis  negli- 
gence was  the  negligence  of  the  corporation, 
and  the  conrt  did  not  err  in  refusing  to  give 
the  charge. 

The  question  as  to  whether  the  orders  given 
by  the  superintendent  to  the  conductors  and 
engineers  of  the  c(dllding  trains  were  ambigu- 
ous, conflicting,  and  'calculated  to  mislead, 
was  one  of  fact  to  be  determined  by,  and  it 
was  fairly  and  fully  submitted  to,  the  Jury. 
The  question  of  negligence  hinged  upon  the 
construction  to  be  placed  upon  the  orders  to 
the  trainmen,  and  it  would  have  been  a  gross 
usurpation  of  the  powers  of  the  Jury  to  have 
given  the  third  special  charge  asked  by  ap- 
pellant. The  court.  In  his  able  and  Imixirtlal 
obarge.  Instructs  the  Jury  that  the  negli- 
gence of  the  superintendent  in  giving  orders 
to  trains  imder  his  control  would.  If  proved, 
be  the  negligence  of  the  company,  and  fairly 
sabmltted  the  determination  of  the  question 
of  neglit;ence  to  the  jury,  and  leaves  it  to 
them  to  pass  upon  whether  the  giving  of 
the  oi:ders  was  or  was  not  negligence  on  the 
part  of  appellant,  and  there  was  no  error 
In  this,  as  contended  by  appellant  We  can 
see  no  error  In  the  charge  given  by  the 
learned  Judge,  but  hold  It  to  be  an  admirable 
and  correct  enunciation  of  the  law  applica- 
ble to  the  facts.  Th^e  was  some  testimony 
by  two  witnesses  that  tended  to  show  that 
at  the  time  of  the  colUsIon  the  railroad  and 
rolling  stock  of  appellant  were  In  the  hands 
of  the  Southern  Padflc  Company,  and  being 
operated  by  said  company;  that  several  rail- 
road companies,  among  the  number  being  the 
appellant,  had  entered  into  a  comblnatlou 
to  better  facilitate  the  transp(Hrtation  of 
through  freight,  and  had  placed  the  govern- 
ment of  the  combination  under  the  manage- 
ment and  control  of  &.  company  called  the 
Southern  Pacific  Company;  that  each  road 
got  the  net  earnings  of  its  respective  line; 
tbat  the  president  of  the  Southern  Pacific 
Company  was  the  president  of  the  appel- 
lant company;  that  the  object  of  the  com- 
bination was  to  expedite  the  carriage  of 
through  freight  Appellant  claims  that  this 
agreement  was  a  lease,  the  appellees  claim 
It  was  a  partnership,  and  the  court  submit- 
ted  the  question  to  the  Jury.  They  held  it 
was  a  partnership,  and  we  are  of  the  opin- 
ion that  they  were  right  Railway  Co.  v. 
Davis,  23  S.  W.  Rep.  301,  (decided  at  this 
term.) 

The  only  other  assignment  Is  tbat  the  ver- 
dict of  the  Jury  was  excessive.  There  is  no 
evidence  In  the  record  that  shows  tbat  the 
Jury  was  Influenced  by  passion  or  other  Im- 
proper motive.  The  facts  show  a  clear  case 
of  negligence  upon  the  part  of  appellant  and 
that  by  reason  of  this  negligence  this  young 
man,  Just  entering  upon  robust  manhood, 
was  deprived  of  bis  life,  and  at  the  same 
time  his  aged  father  and  motb»,  who  were 


dependent  upon  Iilm  for  a  sapport,  were  de- 
prived of  his  care  and  protection.  The  Jury 
awarded  appellees  $3,000,  and  though  he  was 
but  "a  common  laborer,"  as  he  Is  termed  In 
appellant's  brief,  and  only  earning  $1.10  per 
day,  yet,  in  view  of  the  facts,  we  cannot  hold 
that  tlie  verdict  was  excessive.  In  the  ease 
of  Railway  Co.  v.  Lehmb^'g,  75  Tex.  61.  12 
S.  W.  R^.  838,  It  was  held  that  a  verdict  for 
$10,000  for  the  death  of  a  laborer  who  wu 
earning  $1.25  per  day  was  not  an  exoeasivt 
one,  and  the  case  was  affirmed.  Tills  caat 
was  before  the  supreme  court  on  appeal  once 
before,  and  was  reversed,  but  the  errars  in- 
dicated did  not  occor  on  the  second  triaL 
Railway  Co.  v.  Arispe,  81  Tes.  517.  17  S.  W. 
Rep.  47.  The  question  of  negligence  lias 
tteen  fairly  presented  to  the  Jury,  and  tbe 
testimony  shows  tliat  the  orders  given  by 
the  superintendent  to  the  trainmoi  were 
ambiguous,  and  calculated  to  mislead,  and 
we  can  see  no  error  In  the  Judgment  We 
are  of  the  opinion  tbat  tbe  Judgment  oagbt 
to  be  affirmed. 


GALVESTON,  H.  &  S.  A.  RY.  CO.  v. 
THOMPSON. 

(Court  of  Civil  Appeals  of  TeiSMM.    Nov.  IS, 
1893.) 

Bhipkint  of  Stock— Neoi/Ect  or  Casbisx — 

PLEADIMG — EVIDSNCS. 

1.  In  answer  to  an  action  for  daniages  t/y 
horses  shipped  over  defendant's  railroad,  de- 
fendant pleaded  a  written  contract  reqoizins, 
ag  a  condition  precedent  to  plaintiff's  recoverr. 
notice,  in  writing,  of  bis  claim,  to  some  officer 
of  defendant  or  Its  nearest  station  agent,  be- 
fore the  stock  was  removed  from  its  destination. 
The  answer  was  defective,  but  no  exceptions 
were  taken  by  plaintiff,  and  tbe  contract  was  ad- 
mitted witbont  objection.  The  court  (diarged 
that,  under  the  pleadings,  tbe  jury  coold  not 
consider  the  contract  as  a  defense.  Btid  tbat, 
since  no  objection  was  urged  to  tbe  pleading; 
or  testimony,  the  charge  was  erroneous,  bnt 
was  not  prejudicial  to  defendant,  as  it  did  not 
Introdnce  any  testlmonv  to  sustain  its  plem.  of 
failure  to  give  notice  of  damages. 

2.  The  answer  was  defective,  as  it  failed  to 
allege  the  name  of  tbe  agent  to  whom  the  no- 
tice was  to  be  given,  or  whether  or  not  he  was 
accessible,  or  conveniently  located  at  tbe  point 
of  destination. 

3.  The  harden  rested  on  defendant  to  prove 
such  facts,  either  by  tbe  terms  of  tbe  contract 
itself,  or  by  evidence  aliunde  showing  that  pl-iia- 
tiff  in  fact  possessed  tbe  necessary  informati<Hi. 

4.  An  instruction  cannot  be  complained  of 
by  defendant  because  it  confined  the  ailesed 
negligence  In  feeding  and  watering  the  stock  to 
one  station,  where  the  proof  showed  that  the 
only  attempt  tbat  was  made,  and  tbe  only  op- 
portunity given,  to  water  tbe  stock,  was  at  snob 
station. 

5.  Whether  or  not  plaintiff,  in  addition  to 
bis  verdict  for  damages,  was  entitled  to  the  pen- 
alty allowed  by  Rev.  St  art  281,  for  failure 
to  feed  and  wat^  boraea,  was  a  questiua  of 
fact  for  the  Jury. 

Appeal  from  district  conrt,  Medina  coon- 
ty;   Thomas  M.  Paschal,  Judge. 

Action  by  W.  F.  Thompson  against  tbe 
Oalveston,  Houston  &  San  Antonio  Railway 
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Company  to  recover  damages  for  injuries 
to  Iiorsea  slilpped  over  defendant's  road. 
Prom  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Powell  &  De  Montel,  for  appellant 

FLY,  J.  PlalntUt  (appellee)  sued  the  ap- 
pellant for  $800  damages  to  27  horses  dilpped 
by  Mm  from  Marfa  to  San  Antonio,  alleging 
that  the  damage  was  caused  by  a  failure 
of  defendant  to  feed  and  water  the  stock 
en  route,  and  asking,  in  addition  to  damages, 
the  statutory  i>enalty  of  from  $5  to  $500 
for  defendant's  failure  to  feed  and  water 
the  stock.  Defendant  pleaded  general  deni- 
al, and  specially  pleaded  a  written  contract, 
one  of  the  conditions  of  which  was  that,  as 
a  condition  precedent  to  plaintiff's  right  to 
recover  damages  for  Injury  to  any  of  said 
stock,  he  must  give  notice,  in  writing,  of  his 
claim  therefor,  to  some  officer  of  the  defend- 
ant, or  its  nearest  station  agent,  before  the 
stock  was  removed  from  point  of  destination, 
etc.  The  proof  shows  that  the  27  horses 
were  placed  on  the  cars  at  Marfa  on  the 
2Tth  day  of  February,  18S8,  and,  after  run- 
ning for  30  hours,  reached  Del  Rio  about 
a  o'clock  P.  M.  on  February  28th;  that  plain- 
tiff earnestly  endeavored  to  get  defendant 
to  place  his  car  near  the  stock  pen,  so  he 
could  get  his  horses  out,  and  feed  them, 
but  It  was  not  done  until  about  8  or  8 
o'clock  at  night,  and  while  a  violent  rain- 
storm was  raging;  that  20  of  the  horses 
were  gott«i  out,  and  liay  pat  in  the  pen  for 
tliem,  but  the  other  7  would  not  come  out; 
tbat,  abont  three  hours  after  the  horses  were 
carried  to  tbe  pens,  defendant,  ovw  the  pro- 
test of  plaintlfl,  rrioaded  the  horses,  and 
naoved  out  to  San  Antonio;  that  the  horses 
eat  the  manes  and  tails  of  each  other,  and 
were  badly  damaged  by  the  want  of  food 
and  water;  that  plaintiff  desired  to  keep 
the  horses  over  24  hours  at  Del  Rio,  in  order 
to  recuperate  them,  but  was  not  permitted 
so  to  do  by  defendant;  that  the  20  horses 
were  fed  in  the  pen  about  12  o'olock,  but 
were  rdoaded  so  quickly  thereafter  that 
they  could  not  eat;  that  it  was  raining  all 
tbe  time  the  horses  were  out;  that.  In  ship- 
ping horses  from  Marfa  to  San  Antonio,  it 
was  customary  to  take  them  off  at  Del  Rio, 
and  let  them  rest  12  hours;  that  the  car 
arrived  at  San  Antonio  about  4  P.  M.  on 
tbe  29th  of  FetH-uary;  that  the  only  at- 
tempt made,  and  the  only  opportunity  given, 
to  feed  and  water  the  horses,  was  at  Del 
Kio;  that  the  horses  were  on  the  road  from 
6  o'clock  P.  M.  on  the  27th  to  4  o'clock  P. 
&L  on  the  29th;  that  the  horses  were  bad- 
ly injured  by  the  failure  to  water  and  feed 
them;  tliat  their  market  value  in  San  An- 
tonio, In  their  injured  condition,  was  $12.50 
per  bead,  and,  if  they  had  arrived  In  good 
condition,  their  market  value  would  have 
been  f25  per  bead.    There   was  no  proof 


offered  on  the  subject  of  notice  of  damages 
to  the  stock  lieing  given  to  an  officer  or 
agent  of  defendant 

The  trial  court  in  the  first  dause  of  the 
charge,  Instructed  tbe  Jury  as  follows:  "You 
are  Instructed  that,  under  the  pleadings  In 
this  case,  you  cannot  consider  the  contract 
referred  to,  and  relied  upon  as  a  defense  to 
this  suit"  Appellant  assigns  this  as  error, 
in  withdrawing  from  the  consideration  of 
the  Jury  the  contract  pleaded;  the  same 
being  sufficiently  set  up  as  a  defense,  and 
having  been  proven  and  Introduced  to  the 
Jury  without  objections,  and  there  being 
no  special  exceptions  by  plaintiff  to  the 
maimer  in  which  said  contract  was  set  up 
OS  a  defense.  The  plea  in  this  case,  set- 
ttaig  up  the  contract  was  defective,  and  sub- 
ject to  demurrer,  but  no  exception  was  taken, 
and  the  contract  was  admitted  without  ob- 
jection. Hie  practice  of  not  excepting  to 
a  defective  pleading,  but  waiting  until  evi- 
dence is  offered,  and  then  objecting  to  Its 
admission  on  ttie  ground  that  it  is  not  war- 
ranted by  the  pleading,  has  been  strongly 
animadverted  upon  by  our  supreme  court, 
(Powers  V.  Caldwell,  25  Tex.  353;)  and  the 
practloe  of  a  court  without  objection  be- 
ing urged  to  pleading  or  testimony,  instruct- 
ing a  Jury  not  to  regard  testimony  because 
the  pleadings  do  not  justify  it  is  perhaps 
more  repreheoalble  tlian  the  other.  This 
would  have  been  reversible  error,  if  defend- 
ant had  introduced  any  testimony  to  sus- 
tain its  plea  of  failure  to  give  notice  of  dam- 
ages, but  it  did  not  do  so. 

^d  there  been  any  exceptions  fficd  to 
the  answer,  they  should  hare  been  sustained, 
tor  it  fails  to  allege  the  name  of  the  agent 
to  whom  the  notice  was  to  be  given,  or 
whether  or  not  he  was  accessible,  or  conven- 
iently located  at  the  point  of  destination,  so 
that  plaintiff  could  have  easily  reached  him. 
These  matten  should  have  been  alleged, 
and  then  the  burden  rested  upon  the  defend- 
ant to  prove  them,  either  by  tlie  terms  of 
the  contract  itself,  or  by  evidence  aliunde 
showing  that  plaintiff  in  fftct  possessed 
the  necessary  information.  Railway  Co.  v. 
Childers,  (Tex.  Civ.  App.)  21  S.  W.  Rep. 
76,  and  Railway  Co,  v.  Paine,  Id.  7&  The 
supreme  and  other  superior  courts  of  Texas 
have  been  very  undecided  as  to  whether 
lack  of  notice,  as  required  in  railroad  con- 
tracts for  the  shipment  of  live  stock,  should 
ever  preclude  a  shipper  from  recovery,  and 
have  always  refused  to  lay  down  a  general 
rule  on  the  subject  Railway  Co.  v.  Har- 
ris, 87  Tex.  172,  2  a  W.  Rep.  674;  RaUway 
Co.  V.  Fagan,  72  Tex.  132,  9  S.  W.  Rep. 
749;  RaUway  Co.  v.  Adams,  78  Tex.  874, 
14  S.  W.  Rep.  66a  In  the  latest  utterance 
by  the  supreme  court  on  the  subject  there 
is  no  authoritative  and  decisive  ruling  on 
the  subject  The  court  says:  "Without  de- 
termining whether  this  provision  In  a  con- 
tract such  as  this  can,  in  any  case,  tie  en- 
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forced,  we  do  not  tblnk  the  appeUant  has 
brouffbt  Itself  within  the  rules  laid  dowB 
in  those  cases  that  permit  mich  contracts 
to  be  enforced,  and  that  recoenlze  tbeir 
legality.  Wben  such  provtelona  of  a  car- 
rier's contract  are  enforced,  It  la  upon  tlie 
assumptloD  that  such  agreement  Is  reasona- 
ble, when  coQsideiKd  In  the  light  of  the  sub- 
ject-matter of  the  ocmtract,  and  the  circum- 
stances and  Burrouadlnga  of  the  parties. 
To  prove  that  such  coodlttone  In  a  contract 
are  reasonaUe,  is  a  burden  resting  npon  the 
carrier,  who  must  show,  by  proper  pleadings 
and  evidence,  the  existence  of  facts  that 
oall  for  an  enforcement,"  Railway  Co.  r. 
Greathouse,  82  Tex..  Ill,  17  S.  W.  Rep-  834. 
None  of  the  other  points  In  the  contract 
were  properly  pleaded  or  supported  by  prop- 
er proof,  and  the  charse  could  not  have  in- 
jured defendant. 

The  second,  third,  and  fourth  asrignineBts 
of  error  criticise  the  charge  because  It  con- 
fines the  nei^lsenoe  in  feeding  sad  waterinc 
to  Del  Rio;  hat  we  cannot  see  horn  this  could 
have  possibly  injured  defendant,  as  the  proof 
showed  that  the  only  attempt  that  was  made, 
and  tbe  only  opportunity  given,  to  water  tbe 
hersea,  was  at  Del  Sto. 

There  was  a  v<entlct  tot  $270  damsAes  to 
the  hoises,  and  425  penalty,  under  artlole 
284  of  the  Revised  Statutes;  and  SjqieUaat 
oootplalns  that  a  new  trial  was  not  given, 
and  lays  particnlar  strass  on  the  teetimony 
ftklling  to  jnstlty  the  verdict  for  the  penalty. 
This  was  a  question  of  foct  for  the  Jivy, 
and  the  testimony  is  sufflcieait  to  sustain 
the  veidlct  The  chaise,  in  allowing  the 
jury  to  find  for  the  penalty  upon  a  pre- 
pmideranoe  of  the  testtmeaty,  was  perhaps 
emoneouE^  as  It  is  held  that  the  infraction 
of  the  law  fmn  which  flows  a  p«ialt!y 
must  be  staown  by  stroocer  proof  than  a 
inero  pr^Msderaaoe;  tmt  n»  ecror  is  as- 
signed on  this  point,  and  we  osanet  'Consid- 
er it  1b  arriviiv  <^  an  opinion.  Bvoi  If 
the  duty,  under  the  contract,  «f  faedli^ 
and  watering  Vte  animals,  dev<riv«d  npon 
iJalntlff,— which  we  do  not  hold,— the  de- 
fendant failed  to  slve  plaintiff  opportuni- 
ties or  facilities  for  watering  them,  and  was 
jost  as  UaUe  as  thoui^  the  duty  of  foediqg 
devolved  on  the  company.  We  have  con- 
sidered all  the  erKHB  assigned,  and,  finding 
no  error,  the  Judgment  is  afflrmed. 


OAIiVBSTON,  H,  ft  8.  A.  RT.  00.  v.  I"US- 
BELL. 

(Court  of  Civn  Appeals  of  Texas.    Nov.  IS, 
1803.) 

Arpa&i.  TBOX  Justice's  Coubt— JufusDicrioir— 
Review. 
The  district  court  has  the  power,  on  ap- 
pesil  tram  a  justice's  court,  to  determine  wheth- 
er a  connterolaiB  set  up  liy  d^endairt  was  ficti- 
tions,  and  made  for  the  purpose  of  oonferriug 
jurisdiction  on  the  district  court,  and  its  de- 


teratfamdoo.  In  the  absenoe  of  a  statSBeot  of 
facts  in  the  record,  is  final,  and  not  sabject  ta 
the  revision  of  the  court  of  dril  appeals. 

Appeal  from  district  court,  Bexar  county: 
George  H.  Noonan,  Judge. 

Action  by  Albeit  l<^nasell  against  tlie  Gal- 
veston, Harrlsburg  &  San  Antonio  Kailway 
Company  to  recover  damages  for  the  killing 
at  plalntliTs  cow  through  the  aUeged  negli- 
gence of  defendant.  From  a  judgment  <tf 
the  district  court  dismissing  an  appeal  from 
a  jud^nnent  of  a  justice's  com't  in  favor  of 
plnintiCT,  defendant  appeals.    Affirmed. 

Blair   &  HcdAa,  Cor 
Altgelt,  Cor  appeUea. 


anMBaat.    Oea  C 


NBZLLi,  J:  Appdlee  sued  sppwBsnf  in  the 
jnstiee's  oeart  Cor  $19  damages  for  Uillng  his 
oew  1^  appellant's  engine  tfaroui^  the  al. 
leged  negUganoe  of  appellant.  The  appeBaat 
pleaded  a  general  deidal,  and  that  the  oow, 
when  killed,  was  a  trespasser  on  its  track  at 
a  point  wltUa  the  corporate  limits  of  the 
dty  of  .San  Antonio,  where  stoek  were  not 
permitted  te  run  at  large.  It  also  pleaded 
In  reoonvvntien  that  by  reason  of  platntUTs 
negtlgenoB  the  cofflslon  between  Hs  cnjdne 
and  Uie  animal  was  inurvoidable  on  tta  part, 
aad  neceesarBy  slackened  Ute  speed  of  the 
engine  and  cats  sC  appeUant,  causing  a  waste 
of  steam,  loss  ot  toA,  aad  bnmtng  out  of  air 
pomp  on  en^^Be,  aad  delay  in  4^eBdaat^ 
tmla  in  reaching  Its  destlnatloB,  to  its  dam. 
age  tn  the  snm  at  $40.  Judgment  was  rm- 
dered  in  the  jvstice's  conrt  in  favor  of  app^ 
lee  for  the  amount  sued  for,  from  'vAtdi  ap- 
peBarnt  appealed  to  the  district  eenrt,  where 
the  appeal  was,  on  motion  of  appellee,  din- 
missed  by  the  court  after  heaitag  the  evi- 
dence, on  the  ground  that  the  amount  in 
controveTHy  and  the  judgment  rendered  were 
less  than  $20,  and  that  appellant's  plea  In 
reconvention  was  flctltlons,  and  made  for  tiie 
pnrpese  of  coaferriBg  jurisdiction  on  the  dis- 
trict court,  from  vMch  judgm^t  cames  tbta 
appeaL 

The  enSy  error  aeeAgned  Is  'Hie  action  of  the 
cemt  beHrw  in  dismissing  the  appeaL  Therp 
is  ne  statement  of  facts  in  the  record,  and. 
as  enggested  by  appcSee,  the  distrlet  court 
having  the  power  to  determine  the  mixed 
question  of  law  and  fact  as  to  whether  the 
counterclaim  was  tlctltiouSf  and  made  for 
the  pmpoee  of  ennferring  jurisdiction.  Its 
determlnntlon  ef  (be  question,  hi  the  nbempe 
of  a  statement  of  facta,  is  Ihial,  aaid  not  sub- 
ject to  Oie  revision  of  this  court  The  judg- 
ment of  the 'district  court  Is  affirmed. 


BUTLBR  n.  WILSON. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  IS. 
1883.) 
lasTKCcnoRS— vi-ppMi.— CosruKT  or  EriniNca 
L  Refnral  to  give  eeqnested  iiiiitnicttnBR  it 
not  error,  wlrare  their  sobatano*  is  xiTen  io  Otr 
general  charge. 
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2.  WlieB  there  U  a  conflkrt  of  eridence,  the 
court  of  dril  appeals  wiU  not  dlsttirb  the  vei^ 
diet. 

Appeal  from  Bl  Paso  coimt7  coui't;  J.  £!. 
Townaend,  Judce. 

Action  by  T.  F.  WilBon  against  G.  W.  B«*- 
ler  for  services  as  Interpreter.  The  action 
was  originally  brought  In  Justice  comrt, 
where  plaintiff  had  a  verdict,  and  defendant 
appealed  to  the  eoonty  court  Tiom  a  Judg- 
ment in  plalntifE'g  faror,  deflnidant  again  ap- 
peel&    Affirmed. 

A.  G.  WUcox,  f&r  appellant 

FLY,  J.  Appellee  Tjeaagtrt  sntt  In  a  Justice 
coort  for  $148.50  due  him  for  service  or  as  an 
Intorpreter  of  Spanish  into  En^Ish.  He  ob- 
tained Judgment  In  the  Justice  court  for 
$99.60,  and  appellant  appealed  to  the  connty 
conrt,  where  Judgment  was  rendered  In  favor 
of  appellee  for  $72.30. 

Appellant  Insists  only  on  tiiree  of  his  as- 
signments of  error.  The  first  Is  because  the 
court  erred  In  refusing  to  give  special  diarges 
asked  by  blm.  All  of  these  charijps  were, 
In  effect,  given  In  the  general  chaige  of  the 
court  The  latter  part  of  ttie  third  special 
charge  requested  is  a  charge  upon  the  weight 
of  the  testimony,  and  was  rightly  refused. 
Appellee  sued  tat  the  reasonable  value  of  his 
services,  and  it  was  for  the  Jury  to  pass  upon 
the  weight  of  the  evidence;  and  the  testi- 
mony, In  this  case,  would  have  sustained  a 
much  larg«:  verdict  than  they  retiu-ned. 
While  the  appellee  did  not  swear  to  the  ex- 
act number  of  hours  that  he  woriied  every 
day,  he  did  show  that  he  was  at  the  service 
of  appellant  durlBg  the  time  for  which  he 
claims  pay,  and  did  all  that  was  required  by 
appellant 

The  two  remaining  assignments  relied  on 
by  appellant  in  his  brief  go  to  tiie  sufficiency 
of  the  testimony  to  sustain  the  vcrdl'-t 
Where  there  is  a  conflict  of  testimony,  this 
court  will  not  disturb  the  verdict;  It  belug 
the  policy  of  appellate  tribunals  to  sustain 
verdicts,  unless  they  are  unsupported  by  any 
evidence.  There  is,  however.  In  this  case,  a 
preponderance  of  evidence  in  favor  of  ap- 
pellee. There  is  no  error  in  the  Judgment, 
and  It  Is  affirmed. 


FITZGERALD  r.  HART. 

(Conrt  of  Civil  Appeals  of  Te-xas.    Nov.  15, 

1893.) 

DrRSCTinO  VbBDICT— CONTLICTIKG  EvinSKOB. 

Where,  in  a  suit  on  a  note,  defendant  al- 
leges frand  and  a  failore  of  considerathm.  and 
the  evidence  is  somewhat  conflicting,  it  is  er- 
ror for  the  court  to  direct  a  verdict  for  plaintiff. 

Appeal  from  district  court,  IS  Pnso  comi- 
ty;  T.  A.  FslvcT,  Judge. 

Action  by  Juan  S.  Hart  against  O.  0.  Fitx- 
gerald  to  recover  on  a  promissory  note. 
Jndgment  was  entered  tor  plaintiff,  and  de- 
fendant appeals.     Reversed. 


lidgh  GlariE  and  Bracfc  &  Nelll,  for  appel- 
lant. Davis,  Beall  &  Kemp  and  Blacker  A 
Olardy,  for  appdlee. 

FLY,  J.  AppeUee,  as  {daintiff  below,  on 
Oie  2dtli  day  of  June,  A.  D.  1888,  filed  his 
original  petition  in  the  district  court  of  KI 
Paso  county  against  G.  O.  Fitzgerald  as  mak- 
er and  J.  C.  CSarrera  as  Indorser  of  a  certain 
pioaiissory  note,  which  was  executed  by  ap- 
pelant on  the  5th  day  of  January,  A.  D. 
1£88,  for  $1,250,  the  suit  on  which  note  was 
numbered  000;  and  on  tbe  24di  day  of  Feb- 
mary  be  filed  his  lint  amended  original  peti- 
tion la  suU  No.  905  In  said  court  against  ap- 
pellant on  three  pnoDilssory  notes  for  |:i,250 
each,  all  executed  on  the  5th  day  of  January, 
1888,  by  appellant;  two  payaUe  to  the  or- 
der of  J.  O.  Cairera,— one  on  the  10th  day  of 
September,  1888,  one  on  the  lOtfa  day  of  Janu- 
ary, 1889,— and  the  other  payable  to  the  order 
of  Felkla.  Osrrera  on  the  lOtb  day  of  January, 
1880.  The  plaintiff  in  suit  No.  900  disnnssed 
as  to  Carrera,  and  upon  ntotion  of  the  ap» 
pellant  the  two  softs  were  consolidated.  Aa 
original  attachmmt  was  also  sued  out  by 
plaintiff  below,  and  levied  upon  property  of 
appeUant,  but  no  questioa.  is  raised  as  to 
tlie  validity  of  the  attachment  proceedings. 
Defendant,  in  his  answer  to  plaintiff's  peti- 
tion, alleged  that  the  notes  sned  on  were 
given  as  part  pajmaat  of  $20,000,  the  pnr- 
chase  mon^  for  two  leases  then  owned  by 
J.  G.  Carrera  and  6.  W.  Wood  on  the  B«i- 
net  mine,  which  were  assigned  by  Wood  and 
Oairexa  to  appdlont;  that  at  the  time  ot 
the  aasignnent  of  said  leases  and  execntioa 
ot  said  promissory  notes  Wood  and  Carrera 
falsely  and  fraudulently  represented  to  de- 
fendant that  the  Bennet  mine  contained 
large  and  valuable  deportts  of  a  htgh  grade 
of  silver  ore,  and  that  defendant,  by  pursu- 
ing the  system  of  workins  said  mine  which 
had  been  developed  by  Carrera,  could  before 
the  expiration  of  said  leases  from  said  mine 
pay  off  and  discharge  from  the  output  or 
products  of  said  mine  the  notes  given  for  the 
purchase  money  of  said  leases  as  they  be- 
came doe,  and  In  addition  thereto  realize 
large  profits  therefrom;  that  at  the  time  the 
notes  were  executed  appellant  was  Ignorant 
of  the  nature  and  character  of  the  mine,  and 
believed,  relied  upon,  and  was  Induced  by 
said  false  and  fl»udulent  representations  of 
Carrera  and  Wood  to  purchase  said  leases 
and  execute  sold  notes;  that  such  represen- 
tations were  false  and  fraudulent,  and  that 
Wood  and  Carrera  then  knew  them  to  be 
false;  that  the  ore  in  said  mine  was  a  low 
grade  of  silver  <»e;  that  the  mine  was  diffl- 
CBlt  and  expensive  to  work,  and  that  It  would 
have  been  impossible  for  defendant  to  have 
realised  during  the  remainder  of  the  term 
of  the  leases  transferred  the  amount  of 
money  evidenced  by  said  promissory  notes 
given  in  consideration  of  said  leases.  Appe- 
lant, in  his  said  answer,  denied  upon  infa^ 
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matlon  and  belief  that  the  appeUee,  Juan  S. 
Hart,  became  the  owuer  and  lioldw  of  said 
notes  for  value  before  their  maturity,  and 
that.  If  he  became  the  owner  of  them,  It  was 
after  he  had  obtained  knowledge  of  the 
failure  of  consideration  for  which  they  were 
given.  After  the  taking  of  testimony  had 
been  concluded  in  this  case  in  the  lower 
court,  the  Judge  Instructed  the  Jury  to  re- 
turn a  verdict  for  the  plaintiff.  There  was  a 
charge  of  fraud  in  this  case  against  the 
plaintiff  and  others,  as  well  as  a  plea  of 
failure  of  consideration;  and,  as  fraud  Is 
usually  proved  by  circumstances,  the  jvacy 
should  have  been  permitted  to  pass  on  the 
weight  of  the  circimastances.  The  evidence 
In  this  case  was  not  of  a  character  to  Jus- 
tify the  Judge  in  assuming  the  powers  and 
privileges  of  a  Jury.  There  are  circumstances 
in  the  case  that  might  well  have  been  per- 
mitted to  have  been  placed  under  the  scru- 
tiny of  those  to  whom  the  law  has  given 
the  exclusive  right  to  weigh  testimony  and 
pass  upon  the  credibility  of  witnesses.  It 
is  unnecessary,  if  it  would  not  be  improper, 
for  us  to  comment  further  upon  the  testi- 
mony. Where  there  is  no  question  of  fact 
to  be  submitted  to  a  Jury  it  might  be  proper 
for  a  Judge  to  instruct  a  Jury  to  return  a  cer- 
tain verdict,  but  this  case  is  not  In  that  cate- 
gory. Supreme  Council  v.  Anderson,  61  Tex. 
301;  Rogers  v.  Broadnax,  24  Tex.  642.  A 
case  between  the  same  parties,  with  the 
same  facts  and  same  result,  was  before  our 
supreme  court  on  the  same  question,  and  It 
was  held  in  that  case  to  have  been  error  in 
the  trial  Judge  to  instruct  a  verdict  for 
plaintiff.  FitJigerald  v.  Hart,  (Tex.  Sap.)  17 
S.  W.  Bep.  369.  For  the  error  indicated  the 
Judgment  of  the  lower  court  la  reversed, 
and  the  cause  remanded. 

NBILL.  J.,  disqualified. 


ABBBT  V.  INTERNATIONAL  &  O.  N.  R. 

CCS  RECEIVERS. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  15, 

188a) 

REonvsRS— Jddohbnt  aoainbt  — Enfoboembxt— 
Writ  of  Restitution. 

1.  In  an  action  by  a  landowner  against  the 
receivers  of  a  railroad  company  for  the  recovery 
of  land  occupied  by  the  roadbed,  the  court,  on 
rendering  Judgment  in  plaintiffs  favor,  prop- 
erly declined  to  award  plaintiff  a  writ  of  resti- 
tunon,  since  any  interference  with  the  proper^ 
would  be  a  contempt  of  the  court  appointing 
the  receiver,  and  plaintiff's  proper  course  is  to 
apply  to  that  court. 

2.  The  appointment  of  a  receiver  of  a  rail- 
road does  not  pass  title  to  the  property,  so  as  to 
render  a  judgment  against  the  receiver  condu- 
■ive  against  the  company;  and  no  writ  of  resti- 
tution should  issue,  even  after  the  restoration 
of  the  property  to  the  company,  on  a  judgment 
against  the  receivers,  to  which  the  company  is 
not  a  p»ty. 

Appeal  from  district  court,  Frio  county; 
B.  W.  Hudson,  Judge. 


Trespass  to  try  title  by  Hiram  P.  Abbs? 
against  the  International  &  Great  Northen 
R;iiIroad  Company's  receivers.  From  a  Jwlg- 
ment  in  plaintiff's  favor,  but  denying  him  t 
writ  of  restitution,  phUntlff  appeals.  At- 
firmed. 

Mason  Maney,  for  appellant. 

JAMBS,  O.  J.  The  action  was  one  (rf  tres- 
pass to  try  title  against  the  Int^nationai 
&  Great  Northern  Railway  Company,  as  rep- 
resented by  its  receivens,  F.  H.  Bonner  and 
J.  M.  Eddy,  to  recover  two  strips  of  ground. 
100  feet  wide,  running  across  two  maxeji 
claimed  by  the  plaintiff,  and  for  damages. 
The  Judgment  of  the  court  was  in  favor  of 
the  plaintiff,  against  the  receivers,  for  tli» 
strips  of  land,  but  without  damages,  as  the 
same  had  been  waived.  The  Judgmait,  how- 
ever, expressly  orders  that  no  writ  at  pos- 
session issue  upon  the  Judgment.  The  er- 
rors assigned  are  as  follows:  (1)  That  ak 
only  a  general  denial  was  pleaded,  a  recov- 
ery of  the  land  entitled  plaintiff  to  the  wilt 
(2)  That  plaintiff  was,  at  all  events,  ait<- 
tied  to  a  writ  of  poasession,  to  be  Issued  n[^ 
on  the  return  of  the  property  by  the  recdv- 
ers  to  the  railway  company. 

Conclusions  of  Fact. 
(1)  That  the  action  was  one  against  the 
receivoaj.  (2)  That,  during  the  pendency  of 
the  suit,  the  property  sued  for  was  in  thi* 
possession  of  the  receivers,  and  constitated 
part  of  the  track  and  ri£^t  of  way  of  the 
railroad  under  their  management. 

Conclnsions  of  Law. 
A  Judgment  against  a  receiver  cannot  be 
carried  into  effect,  except  by  consent  and  di- 
rection of  the  court  which  has  charge  of  the 
estate,  or  unless  a  statute  allows  it  to  be 
done.  While  we  have  a  statute  which  per- 
mits suits  to  be  prosecuted  against  recdven 
without  leave  of  court,  there  la  none  which 
authorizes  any  process  upon  the  Judgments 
On  the  contrary,  artides  1468  and  1468, 
Sayles'  Civil  St,  provide  for  the  paymwit  of 
such  Judgments  through  the  proper  conrt 
out  of  funds  In  the  hands  ot  the  receiver. 
It  may  be  doubted  tf  said  articles  wore  in- 
tended to  apply  to  suits  of  the  chararter  of 
the  (me  before  us,  or  to  any  but  suits  f» 
money.  However,  no  objection  is  raised  to 
the  Judgment  on  that  ground,  and  it  may  be 
presumed,  if  necessary,  that  the  propo'  leav* 
was  given  to  bring  this  suit  The  principle 
is  elementary  that  any  interference  with  tlii. 
possession  of  property  placed  in  the  hands  of 
a  receiver  is  a  contempt  of  the  court  havioje 
control  of  It  The  award  of  a  writ  of  p<» 
session  in  this  Instance  would  have  bea> 
useless,  as  no  officer  could  have  undertaken 
to  execute  It  without  pladng  himself  in  cos- 
tempt  Therefore,  it  was  proper  for  tlie 
court  to  withhold  the  writ  so  far  as  the  re^ 
ceivership   was  concerned.    If  plaintiff  de- 
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sired  posBesBlon  of  hla  propert;^  from  tbe  ra- 
celvers,  It  Is  to  be  presumed  that  the  proper 
court,  upon  his  application,  would  have  re- 
spected  said  adjudication,  and,  upon"  exami- 
nation of  the  matter.  If  it  determined  that  the 
property  was  not  essential  to  the  business 
of  the  road,  or  purposes  of  the  receivership, 
would  Imve  doubtless  ordered  Its  delivery  to 
plaintiff,  or,  if  foimd  to  be  indispensable, 
\roald  have  directed  the  receiver  to  Institute 
proceedings  to  condemn  the  same,  by  which 
plaintiff's  rights  would  have  been  duly  pro- 
tected by  compensation. 

Api>ellant  contends  that  he  was  at  least 
entitled  to  a  writ  to  be  issued  after  the 
property  should  be  restored  to  the  railway 
company  by  the  receivers.  A  complete  an- 
swer to  tbe  position,  In  our  Judgment,  is  that 
appellant  obtained  no  Judgment  against  tbe 
railway  company.  It  was  within  the  power 
of  plaintiff  to  have  Joined  the  railway  com- 
I>any  as  a  defendant  in  this  suit,  and,  with 
an  adjudication  of  the  title  against  the  com> 
pany,  he  would  have  been  entitled  to  tht 
writ,  the  same  to  have  its  effect  in  the  event 
of  a  restoration  of  its  property.  It  may  be 
urged,  in  this  connection,  that  the  suit  was 
against  the  corporation.  Bnt,  If  this  were 
■so,  the  Judgment  is  clearly  against  the  re- 
eelvers,  only;  and.  If  the  corporation  should 
lu  any  way  be  denned  a  party,  the  Judg> 
ment  is  not  a  final  one,  and  would  not  sup- 
port this  appeaL  We  have  conduded,  in  fa> 
vor  of  the  right  of  appeal,  that  the  suit 
was  one  against  the  receivers,  only.  The 
receivership  did  not  Invest  the  recelverii 
with  the  title  to  the  company's  proper- 
ty. High,  Kea  i  802.  The  court,  by 
means  of  a  receivership,  assumed  the 
control  and  management  of  its  property 
for  the  purposes  of  the  receivership,  and  had 
power,  through  appropriate  proceedings,  to 
divest  the  corporation  of  its  title.  The  case 
Is  unlike  an  assignment  made  by  an  insolvent 
person  or  corporation,  by  which  the  title  is 
expressly  oonv^ed.  There  exists  no  such  re- 
lation between  tbe  owner  and  the  receiver 
wblch  admits  of  a  Judgment  in  respect  to 
tbe  title  to  property  against  the  latter  being 
res  Judicata  as  to  the  former.  Certain  class- 
es of  Judgments  bave  this  effect,  but  it  is  by 
force  of  statute.  We  conclude,  therefore, 
that  a  writ  of  possession  granted  in  con- 
nectlctt  with  the  Judgrment  before  us  against 
tbe  corporation  would,  in  any  event,  have 
boen  erroneous.    Tbe  Judgment  is  afllrmed. 


BLMENDORF  v.  TBJADA  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Nov.  16, 

1883.) 

BOXA  FiDB  PcnOBASKB — APPBAI. — REVIEW — Evi- 
DRNCB. 

1.  One  who  executes  a  deed  in  ignorance 
of  itH  contonts,  and  through  the  fraud  of  tbe 
fn^iitor.  is  Itound  by  her  action,  as  against  an 
innocent  mortKagee.  who  advanppd  money  to 
tlie  ipnutpe  on  the  faith  of  the  deed. 


2.  A  verdict  of  a  Jury  will  be  set  aside  oa 
appeal  where  there  is  no  evidence  in  the  record 
to  sustain  it. 

Appeal  from  district  coturt,  Wilson  county; 
George  McCormick,  Judge. 

Trespass  to  try  title  by  Amalla  Elmendorf 
against  Susana  Banks  Tejada  and  others. 
From  a  Judgment  in  defendants'  favor,  plain- 
tiff appeals.     Reversed. 

John  A.  &  N.  O.  Green  and  Bol>ert  B. 
Green,  for  appellant  L.  S.  Lawhon,  tor 
appellees. 

FLY,  J.  Appellant  brought  an  action  at 
trespass  to  try  title,  against  appellees,  to  a 
house  and  lot  situated  in  the  town  of  Flores- 
vllle,  Wilson  county,  Tex.  Appellees  an- 
swered by  a  plea  of  not  guilty,  and  alleged 
that  the  deed  of  trust  from  one  John  Henry 
Daine,  through  which  appellant  claimed,  was 
null  and  void,  as  the  deed  from  Susana 
Banks  Tejada,  who  was  at  that  time  Susana 
Banks,  and  unmarried,  and  the  housekeeper 
of  Daine,  was  obtained  by  force,  threats,  and 
fraud,  and  said  deed  of  trust  was  given  to 
secure  a  pre-existing  debt  due  appellant; 
that  appelllant  had  full  knowledge  of  the 
fraud  practiced  by  Daine  on  appellee  Susana 
Banks,  etc.  The  record  fails  to  show  that 
tbe  debt  for  which  the  deed  of  trust  was 
executed  was  for  a  pre-existing  debt  due 
Mrs.  Elmoidorf,  but,  on  the  other  hand, 
shows  that  the  debt  was  contracted  at  the 
same  time  the  instrument  was  executed. 
The  evldoice,  as  set  forth  In  the  record, 
does  not  bring  home  to  iqtpeUant  tbe  knowl- 
edge of  the  frand,  if  any,  on  the  part  of 
Daine  In  Obtaining  the  deed  from  Susana 
Banks.  There  is  In  fact  nothing  In  her  tes- 
timony, as  reported  In  the  statement  of 
facts,  that  makes  out  a  case  of  fraud  on  the 
part  of  Daine;  but,  on  the  other  hand,  she 
swore  that  he  told  her  that  he  wanted  the 
deed  80  that  he  could  raise  money  on  the 
land.  If  she  voluntarily  and  freely  executed 
the  deed  for  the  purpose  of  placing  the  land 
in  the  hands  of  Daine,  so  that  he  could  go 
out  and  Iwrrow  money  on  It,  having  full 
knowledge  of  the  facts,  she  would  be  bound 
by  her  action,  as  against  an  Innocent  cred- 
itor, on  the  faith  of  the  deed  given  by  her. 
The  ignorance  as  to  the  character  of  the  In- 
strument or  the  frand  which  bron^t  about 
Its  execution  must  concur  with  notice,  either 
actual  or  constructive,  on  the  part  of  the 
grantee,  if  the  deed  is  properly  acknowl- 
edged and  certified  to  by  the  officer  talcing 
the  acknowledgment.  Davis  v.  Kennedy,  58 
Tex.  516;  Sagland  y.  Wlsrock,  61  Tex.  S91. 
We  are  averse  to  setting  aside  the  verdicts 
of  Juries,  and  will  strictly  follow  the  mie 
established  In  Texas  of  never  disturbing  the 
verdict  of  a  Jury  unless  It  is  clearly  unsup- 
ported by  the  evidence.  In  this  case  we  can 
find  no  evidence,  as  it  appears  from  the  rec- 
ords, to  sustain  the  verdict,  and  the  cose  win 
be  reversed.     It  Is  unnecessary,  if  not  im- 
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pioper,  for  us  to  dtscnse  the  evidence  In  its 
detail,  as  It  may  be  quite  different  on  an- 
other trial.  Because  the  evidence,  as  shown 
in  the  record,  does  not  support  the  verdict, 
the  Judgment  of  the  lower  court  Is  reversed, 
and  the  cause  remanded. 


TOSS    T.    FEUKMANN, 

(Court    of     CItH    Appeals  of    Texas.    Nov. 

15,  1893.) 

Amxh  Bond— In8Teuctiok»— Contract  to 

Tbach  School — ^Vabiakce. 

1.  The  fact  that  an  appeal  bond  given  by 
plaintiff  on  appeal  from  a  justice's  court  u 
signed  by  one  of  the  defendants  as  surety  la 
no  liTonnd  for  diamiasing  the  appeal,  since  the 
approval  of  the  bond  by  the  justice  detwmines 
the  BulBdeucy  of  the  surety. 

2.  No  distinction  exists  between  a  suit  tn 
rpcover  for  services  rendered  under  a  contract, 
and  a  suit  for  services  arising  from  breach  of 
the  contract,  and  an  instruction  seeking  to 
draw  the  distinction  is  properly  refused. 

3.  In  an  action  for  services  under  a  con- 
tmct.  It  Is  proper  for  the  court,  In  Its  Instruc- 
tions to  the  jnry,  to  aisnme  the  existence  of 
the  contract,  which  la  in  evidence  by  ondia- 
puted   testimony. 

4.  A.  contract  to  teach  school,  which  re- 
serves to  both  parties  the  right,  after  the  pres- 
ent school  year  has  expired,  to  terminate  the 
oontrnct  by  giving  three  months'  notice, 
"otherwise  the  foregoing  contract  will  be  bind- 
ing for  the  ensuing  scholastic  year,"  cannot  be 
terminated  before  the  expiration  of  the  first 
school  yesr  by  giving  the  three-months  notice. 

5.  In  an  action  for  services,  a  written 
contract  of  employment,  signed  by  only  part 
of  the  defendants,  la  admissible  in  evidence, 
under  an  allegation  that  the  contract  Is  In  writ- 
ing, but  not  stating  that  it  is  signed  by  all 
the  defendants. 

Appeal  from  Guadalupe  county  court; 
James  Greenwood,  Judge. 

Action  by  Mux  Feurmann  against  Albert 
Voss  and  others  for  services  as  school 
teacher,  originally  brought  In  Justice's  coort. 
There  was  a  Judgment  in  favor  of  defend- 
ants, and  plaintiff  appealed  to  the  county 
court  From  a  Judgment  In  plaintiff's  favor, 
defendant  Voss  appeals.    Affirmed. 

Bnrges  &  Dltoell,  for  appellant 

JAMES,  O.  J.  The  suit  was  brought  by 
Max  Feurmann  in  a  Justice's  court  against 
seven  defendants  (among  them,  the  appe- 
lant) to  recover  $120.82  for  services  aiT  a 
school  teacher.  Judgment  was  there  ren- 
dered that  plaintiff  take  nothing  by  his  suit, 
and  for  all  costs  against  him.  The  appeal 
bond  was  signed  by  two  sureties,  one  being 
Frltis  Scbwartzlose,  a  defendant  On  this 
groimd,  a  motion  was  interposed  In  the  covm- 
ty  court  to  dismiss  the  appeal,  and  we  think 
the  motion  was  properly  overruled.  The  ap- 
proval of  the  bond  by  the  Justice  determined 
the  question  Of  his  beini;  a  good  and  suffi- 
cient surety. 

The  seccmd  assignment  of  error  compla'os 
of  a  refusal  to  give  a  charge  asked  by  de- 
fendants.   A    distinction    la    sou^t    to    be 


drawn  by  appellant  between  a  suit  to  re- 
cover for  services  rendered  under  a  contract 
and  a  suit  for  services  arising  from  a  breach 
of  the  cdntract,— a  distinction  we  are  unable 
to  see.  If  tho'e  were  no  breach  of  the  con- 
tract no  dalm  for  services  could  exist  by 
reason  thereof.  The  charge  asked  embodies 
this  idea,  and  was  further  erroneous  in  be- 
ing contradictory  in  its  terms.  It  would  hare 
Instructed  the  Jury  that  plaintiff  does  not  sne 
toe  breach  of  the  contract  and  also  Infomis 
them  that  plaintiff  declares  on  a  written  con- 
tract for  services  rendered.  This  would  have 
misled  and  confused  them. 

The  pleading  of  plaintiff  consisted  of  an  ac- 
count filed  against  defendants  (naming  thcm> 
for  services  as  school  teacher  for  thre» 
months,  at  $40  per  month,  with  some  Inter- 
est The  citation  added  these  words:  **A» 
Is  evidenced  by  a  written  contract  In  the 
possession  of  above-named  defendants.*' 
The  contract  Introduced  In  evld»!nce  vos- 
dated  December  11,  1888,  and  was  signed  by 
plaintiff  and  two  other  of  the  defendants. 
Instead  of  all  seven  of  them;  and  It  evi- 
denced that  plaintiff  should  take  charge  of  a 
community  school  for  a  salary  of  $40  per 
month,  besides  free  dwelling  and  food  for 
himself,  and  to  perform  servlccR  as  teacher 
of  such  school,  and  con<duded  with  the  fol- 
lowing clause:  "Both  parties  reserve  the 
right  after  the  present  school  year  has  ex- 
pired, by  giving  three  months'  notice,  either 
to  discontinue  the  school,  or  to  discharge  the 
teacher;  otherwise,  the  foregoing  contract 
will  be  binding  for  the  ensuing  scholastic 
year."  Appellant  was  one  of  the  witnesses, 
and  testified  that  plaintiff  comiuenced  to 
teach  the  school  on  February  3,  1887.  It 
Is  not  claimed  In  appellant's  brief  that  there 
was  no  evidence  sufficient  to  warrant  the 
verdict  and  we  cannot  be  expected  to  Inves- 
tigate that  question. 

The  third  assignment  of  error  complains  of 
the  following  charge:  "The  Jury  are  in- 
structed that  the  contract  in  this  case  l>e- 
tweon  plaintiff  and  defendants  is  a  contract 
for  the  scholastic  year,  and  could  not  be  ter- 
minated by  either  party  before  the  explia- 
tion  of  that  time,  except  by  giving  three 
months'  notice;  and  if  you  l)elleve  from  the 
evidence  that  the  defendants  contracted  for 
the  services  of  plaintiff,  as  teacher,  the 
plaintiff  is  entitled  to  his  salary,  as  teacher. 
whether  he  taught  or  not  if  sudi  failure  re- 
sulted from  the  neglect  or  refusal  of  defend- 
ants to  provide  work  for  plaintiff,  when 
plaintiff  has  complied  with  the  requironents 
of  the  contract,  or  offered,  in  good  faith,  to 
do  so."  At  defendants'  request  the  ooort 
gave  the  following  charge,  which  we  must 
notice  in  considering  the  foregoing  one: 
"You  are  instructed  that  no  one  is  bound  In 
said  contraot  except  those  who  have  signed 
the  same."  The  cbarge  last  quoted  oTenxHasa 
tbo  objection  that  the  former  of  said  charges 
is  on  the  weight  of  evidencei  in  assuming  that 


Digitized  by 


Google 


Tex.) 


CLAUNCH  •.  OSBORN. 


937 


there  was  a  written  contract  l>etween  the 
parties,  and  tliat  said  charse  made  all  the 
defendants  liable  upon  the  ooatracL  It  was 
proper  for  tbe  court  to  assume  tbe  existence 
of  the  contract,  which  was  In  evidence  by 
undisputed  testimiHiy,  and  the  charge  asked 
and  givea  declares  It  to  tie  binding  only  on 
those  wb«  signed  it  It  la  true,  the  diarge 
docs  not  iuform  the  Jury  when  the  scholastic 
ye:ir  began,  but  this  was  proper,  as  the  con- 
tract did  not  define  when  it  l>cgan,  and  it 
shoidd  have  t>een  left  for  the  Jury  to  detor- 
mine.  Tbe  evidence  of  appellant  himself, 
above  quoted,  was  sufficient  to  enable  tbe 
Jury,  from  the  acta  of  tbe  parties,  to  arrive 
at  what  they  Intended  by  the  words  "school 
year"  or  "scholaaLic  year." 

Tbe  constroctlon  given  by  the  court  of  the 
written  contract  In  evidence  was  correct,  ex- 
cept In  tbe  statement  that  it  could  not  be 
terminated  by  either  party  l)efore  the  expi- 
ration of  the  scholastic  year,  except  by  giv- 
ing three  months'  notice.  This  implied  that 
It  co(dd  be  terminated  at  any  time  by  giving 
tbe  notice,  when  It  could  only  have  this  ef- 
fect at  tbe  end  of  tbe  year.  Tipon  the  facts 
of  this  case,  the  charge  waa  favorable  to  the 
appellant 

The  fourth  aaalgnment  exhibits  no  error. 
The  charge  was  correct  in  evnryttiing,  ac- 
cept that  it  authorizes  the  Jurj-  to  find  for 
plaintiff  a  less  sum  than  was  stipulated  In 
the  contract  and  this  was  also  favorable  to 
appellant. 

There  was  no  variance  presented  in  tills 
case.  The  claim  filed  by  Feurmann  was  for 
services,  not  stating  whether  tbe  value  thei-e- 
of,  $40  per  montb,  was  or  was  not.^lxed  by 
contract  Tlie  citation  stated  that  It  was 
evidenced  by  written  contract.  A.  written 
contract  was  produced  in  evidence,  not 
variant  In  any  manner  from  what  waa  al- 
leged; not  even  In  the  particular  that  it  was 
not  signed  by  all  of  tbe  defendants,  for  it  had 
not  been  alleged  to  be  signed  by  all  of  them. 
No  errore  being  pointed  out  by  the  assign- 
ments discussed  in  tbe  brief  of  appellant 
which  require  a  reversal,  the  Judgment  Is 
affirmed. 


CLATJNCH  V.   OSBORN. 

(Conrt    of    Civil    Appeals    of    Texas.     Nov. 
15.  1898.) 

CoouTT  Court  —  JriHSDicTios  —  Damaobb— Ap- 
PBAi,  —  TuRNiHO  I<iv«  Stock  ikto  Ncighbox's 
Pastures. 

1.  The  fact  that  the  position  of  a  division 
fence  l>etween  plaintifTs  and_  defendant's  pas- 
tores  Is  Incidentally  inquired  into  in  action  for 
damages  cau!<ed  by  defendant's  opening  the 
fence,  and  turning  his  cattle  Into  plnintifTs 
pastnre,  does  not  derive  the  coonty  conrt  of 
Joriadiction. 

2.  An  agreement  between  the  parties  to 
submit  a  ease  without  a  charge  necessarily 
waives  an  Instruction  to  separate  the  findings 
of  actnal  and  exemplary  damages,  and  neither 


party  can  complain  af  t]»  Jury's  faflurs  ao  t» 

8.  In  an  action  for  turning  defendant's- 
live  stuclc  into  plaintiff's  pasture,  where  ther» 
Is  no  eridence  as  to  any  damages  sastain«4> 
by  plaiuHfT,  except  that  he  "was  all  tore  o> 
about  it"  and  that  he  would  not  have  consent- 
ed to  defendant's  live  stock  being  in  tiis  pasture- 
for  $200,  a  verdict  for  both  actual  and  ex- 
omplary  damages  cannot  be  sustained. 

4.  While  au  owner  of  uninclosed  land  can- 
not recover  damages  done  by  stock  ranging- 
over  it,  yet  one  who  opens  a  division  fence, 
I  even  on  liis  own  land,  at  a  time  and  under 
circumstances  that  would  naturally  cause  hi» 
stock  to  go  into  bis  neighbor's  pasture,  and 
there  remain,  is  a  trespasser,  and  Is  Itable  for 
tbe  injmry  that  resulted  to  his  neiglibor  th^e- 
from. 

Appeal  from  live  Oak  county  court;  O.  C. 
Ck>x,  Judge. 

Action  by  Z.  H.  Osbom  ngnlnst  S.  J. 
Olaxmch  for  Injuries  sustained  by  reason  of" 
defendant's  stock  being  ttrrned  Into  plain- 
tiff's pasture.  From  a  Judgment  in  plain- 
tlflTs  favor,  defendant  appeals.    Reversed. 

Fly  &  HiU  and  Leonldas  O.  HIU,  for  ap~ 
pellant    F.  H.  Church,  for  appellee. 

JAMBS,  O.  J.  Appellant  and  appellee  bad* 
adjoining  pastures  containing  stock.  There 
was  a  fence  between  them,  Osbom  claiming- 
to  liave  aaslsted  In  building  part  of  it  which 
he  claimed  was  upon  tbe  Une,  which 
was  denied  by  appellant  The  remainder  or 
the  fence  was  conceded  to  be  on  appellant's 
land,  but  It  appeared  that  the  other  fence  or 
Osbom's  pastiure  joined  the  division  fence, 
and  thereby  made  a  complete  Inclosure  for- 
his  stock.  Osbom  brought  suit  In  the  county- 
court  for  damages,  actual  and  exemplary .^ 
and  alleged.  In  substance,  that  appellant  ha<> 
opened  the  division  fence  on  February  1,. 
1801,  wUlfully  and  maliciously,  and  without 
giving  the  alx-montha  notice,  and  that  about 
100  head  of  appellant's  horses  and  cattle 
were  thereby  let  into  plaintiff's  pasture,  dam- 
aging him  as  iJollows:  (1)  He  having  14^ 
he.id  of  mares  In  tiia  pasture  with  a  fine- 
Jack,  be  lost  10  mule  colts,  worth  $20  per 
head,  by  reason  of  a  stnllion  belonging  to  ap- 
pellant which  kept  the  jack  from  the  mares; 
(2)  that  the  appellant's  horses  and  cattie- 
consanied  his  grass  to  snch  an  extent  that 
60  bend  of  fat  beeves  which  he  liad  in  saldi 
pasture  decUned  In  flesh,  and  were  made  not- 
marketable,  causing  him  damage  In  the  sun^ 
of  $200;  (3)  that  the  pasture  of  appellant's- 
stock  was  worth  25  cents  per  head  per  monttk 
I  since  February  1, 1801,  to  date,— the  aiuende<)' 
i  original  petition  setting  up  this,  and  dam- 
ages, being  filed  May  4,  1891,  the  trial  belngr 
I  bad  November  3,  1801.  It  was  also  alleged 
I  that  defendant  threw  down  the  fence  unlaw- 
I  fuUy,  willfully,  and  malicionsly,  and  with  in-- 
\  tent  to  injure  plaintitr,  and  exemplary  dam- 
ages were  asked  in  the  sum  of  $300. 

The  first  assignment  of  error  is  wlthoat- 
merit  for,  although  the  poeltioa  of  the  line- 


between  the  paatnrea  may  haw  been  Inclr- 
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dentally  inquired  Into,  the  suit  was  not  to  es- 
tablisli  a  boundary,  and  the  court  had  juris- 
diction. 

The  tliird  assignment  discloses  m>  error. 
The  parties  agreed  that  the  cause  should  be 
submitted  without  any  charges.  A  waiver  of 
all  charges  necessarily  waived  an  Instruction 
for  the  Jury  to  separate  their  findings  of 
actual  and  exemplary  damages.  Appellant 
having  contributed  to  the  form  of  the  ver- 
dict, as  well  as  the  appellee,  neither  should 
be  heard  to  complain  of  tt  tn  this  respect 

That  portion  of  the  amended  ori^nal  peti- 
tion asking  for  damages  for  loss  of  pro- 
spective mule  colts  should  have  been  stricken 
out  in  response  to  the  first  special  exception, 
as  the  same  was  speculative,  and  not  recov- 
erable. 

The  other  exceptions  were  not  well  taken, 
and  the  allegations  of  the  amended  original 
petition  were  sufScient  to  let  In  proof  of 
damages  to  the  cattle  resulting  from  reduced 
flesh,  if  any,  and  for  pasturage  of  defend- 
ant's stock;  and  the  allegation  that  the  act 
of  defendant  was  done  willfully  and  mall- 
clonsly  would  support  exemplary  damages 
also.  If  the  proof  should  show  that  the  act 
was  attended  with,  circumstances  of  malice 
or  oppression. 

We  find  upon  examination  of  the  state- 
ment of  facts  no  evidence  concerning  the  sup- 
liosititious  mule  colts,  and  we  find  in  ref- 
erence to  the  damages  to  his  beeves  that 
phiintlfr  testified  that  "he  sold  his  cattle  in 
the  spring  for  as  much  as  any  person  got 
for  theirs,"  thereby  disproving  any  injury  In 
this  respect  As  to  the  pasturage,  we  as- 
certain that,  although  plaintiff  alleges  It  was 
worth  25  cents  per  head  per  month,  no  one 
testifies  to  this.  His  evidence  "that  he  was 
all  tore  up  about  it,"  and  that  he  would  not 
have  consented  for  said  stock  to  be  in  his 
pasture  for  9200,  was  not  evidence  of  dam- 
ages to  sustain  a  verdict  There  is  there- 
fore total  want  of  evidence  to  sustain  a  ver- 
dict for  actual  damages,  and  consequently 
for  exemplary  damages.  It  is  not  necessary 
to  nmslder  the  act  of  March  17,  1887,  enti- 
tled "partition  fences,"  as  we  do  not  believe 
it  applicable  to  this  case.  In  this  state, 
while  the  owner  of  land  cannot  recover  dam- 
ages done  by  stock  ranging  over  his  land, 
(Davis  V.  Davis,  70  Tex.  124,  7  S.  W.  Rep. 
826,)  still,  if  one  willfully  causes  stock  to 
go  upon  another's  land,  and  to  remain  there, 
he  makes  himseK  liable  for  the  damages  that 
result  If  defendant  opened  the  division 
fence  even  upon  his  own  land  at  a  time  and 
under  circumstances  that  would  naturally 
cause  his  stock  to  go  Into  his  neighbor's  pas- 
ture, and  there  remain,  he  becomes  a  tres- 
passer, and  Is  liable  for  the  Injury  that  r6> 
suited  to  his  neighbor  Oierefrom.  This  would 
not  be  different  in  principle  from  a  case 
where  he  drives  his  stock  upon  another's 
land,  and  holds  them  there.  It  is  not  proper 
tor  na  to  comment  upon  the  testimony  on 


this  subject,  in  view  of  another  trial,  and 
with  these  conclusions  we  reverse  the  Judg- 
ment, and  remand  the  canse. 


TEXAS  LAKD  &  MORTaAOB  00.,  limit- 
ed, T.  WORSHAM  et  «L» 
(Court    of    Civil    Appeals    of     Texas.     Kor. 
15,  18B3.) 
Jddomest— Caxceixatios  in  Eqoitt. 
A  vendor's  lien  was  foreclosed,  and  the 
Jadgment  assigned.    Thereafter  tlie  vendor  re- 
leased  his  lien   of  record,    but   the   jodKinent 
though  in  fact  paid  to  the  assignee,   was  not 
so    released.    Hail,    that    since    said    jndgment 
was  on  its  face  a  valid  and  subsisting  lien  oo 
the  land,  reciuiring  extrinsic  and  p^tol  evidence 
to   defeat  it,    equity    would    enjoin    execntioa 
thereunder,    and    order   its    cancellation    as   a 
cloud  on  the  title. 

Appeal  from  district  court,  Gonzales  conn 
ty;   Qeorge  McC!ormick,  Judge. 

Suit  by  the  Texas  Land  &  Mortgage  (Compa- 
ny, Limited,  against  W.  B.  Worsham  and  G. 
O.  Wright,  sheriff  of  Clay  coimty.  to  enj<^ 
execution  sale.  Suit  dismissed.  Plaintiff 
appeals.     Reversed. 

Harwood  &  Harwood  and  Thos.  McNeal, 
for  appellant  Ireland,  Bnrges  ft  DibrdL 
for  appellees. 

Statement  of  the  Case. 

NEHiL,  J.  This  is  a  suit  brought  by  ap- 
pellant to  enjoin  the  appellees  W.  B.  Wor 
sham  and  G.  C.  Wright,  the  sheriff  of  (Say 
county,  from  the  sale  of  lands  lying  In  caay 
county  under  an  order  of  sale  issued  from 
the  district  court  of  Gfonzales  county  on  a 
Judgment  rendered  in  said  court  on  JanuaTy 
9,  1886,  tn  favor  of  T.  M.  Harwood  aeainst 
A.  L.  Butler  for  91,315.17,  with  a  foreclosure 
of  a  vendor's  lien  on  said  land,  and  directing 
It  sold  in  satisfaction  of  said  Judgment  The 
Injunction  was  prayed  for  upon  the  ground 
that  the  Judgment  had  been  satisfied,  and 
tliat  a  sale  of  the  land  in  pursuance  of  said 
order  would  cast  a  cloud  upon  appellanfs 
title  to  the  same.  The  complainant  In  its 
bill  prayed  for  a  perpetual  injimctlon  re- 
straining the  sale,  and  for  a  cancellation  of 
said  judgment  The  facts  upon  which  com- 
plainant relied  for  equitable  relief  will  he 
found  in  our  conclusion  of  facts.  A  tempo- 
rary writ  of  Injunction  was  granted,  whfph. 
upon  a  final  hearing  before  the  court  withont 
a  Jury,  was  dissolved,  and  the  case  dis- 
missed, from  which  decree  this  appeal  Is 
prosecuted. 

Conclusion  of  Facts. 

From  an  examination  of  the  statemait  of 
facts  contained  in  the  record  we  find  the  con- 
clusions of  facts  of  the  court  below  correct, 
and  here  adopt  them  as  our  own.  They  an> 
as  follows,  viz.:  (1)  This  suit  was  brought  to 
restrain  the  sale  of  lands  lying  In  Oxy 
county,  which  had  been  advertised  liy  tb* 

'  Rehearing  denied. 
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sheriff  of  Clay  county  xmder  an  order  of  sale 
issued  from  the  district  court  of  Gronzales 
county  on  a  Judgment  of  said  court  rendered 
in  the  case  of  T.  M.  Harwood  v.  A.  L.  Butler, 
January  9,  1886,  foreclosing  a  vendor's  lien 
on  said  land,  directing  that  the  land  be  sold 
to  satisfy  a  purchase-money  note,  which, 
with  interest,  amounted  at  the  date  of  the 
judgment  to  the  sum  of  $1,315.17.  The  or- 
der of  sale  under  -wliich  the  land  was  adver- 
tised to  be  sold,  and  which  Is  here  sought  to 
be  restrained  by  injunction,  was  issued  in 
the  name  of  W.  B.  Worsham,  assignee  of  T. 
M.  Harwood,  on  the  26th  day  of  October, 
1888.  (2)  That  prior  to  this,  to  wit,  on  April 
C,  1886,  Harwood  had  assigned  a  first  order 
of  sale  to  J.  W.  T.  Gray,  receiving  therefor  the 
full  amount  due  on  his  judgment,  and  trans- 
ferred the  judgment  to  said  Gray  on  the 
back  of  the  order  of  sale,  and  at  the  same 
time  executed  to  Gray  a  written  transfer  of 
the  judgment  on  another  sheet  of  paper.  (3) 
That  afterwards,  to  wit,  <Hi  September  12, 
1888,  Gray  transferred  in  writing  on  the 
batik,  of  the  original  order  of  sale,  and  under 
the  indorsement  of  Harwood  to  him,  by  quit- 
claim, for  a  recited  valuable  consideration, 
all  his  right,  title,  and  interest  to  the  judg- 
ment in  question  to  W.  B.  Worsham,  the 
defendant  herein,  and  at  the  same  time  ex- 
ecuted a  formal  written  transfer  of  all  his 
right,  title,  and  interest  In  said  judgment  on 
a  separate  paper,  which  was  acknowledged 
for  record  to  the  said  W.  B.  Worsham.  (4) 
That  it  was  after  this  transfer  that  Wor- 
sham procured  the  sectmd  order  of  sale,  and 
had  the  same  placed  In  the  hands  of  the 
sheriff,  who  advertised  the  land  for  sale, 
and  was  proceeding  to  execute  it  when  the 
injunction  in  ^Is  case  was  granted  by  Judge 
Aldrldge  of  the  Dallas  district,  November 
27,  1888,  and  the  sale  prevented.  (5)  That 
the  Henrietta  National  Bank  furnished  the 
money  to  Butler  to  pay  the  Harwood  judg- 
ment, and  that  Gray  was  the  cashier  of  that 
bank,  and  the  transfer  of  the  judgment  was 
made  to  him  as  a  trustee  for  the  bank. 
Tliat  Butler  had  procured  Worsham  to  agree 
verbally  to  become  his  surety  to  the  bank  for 
the  money  advanced  by  it  to  pay  off  gaiA 
judgment,  and  that  the  transfer  to  Gray  was 
for  the  purpose  of  first  protecting  the  bank 
until  the  note  of  Butler  was  paid,  and,  sec- 
ondly, if  Worsham  paid  it,  then  to  protect 
him  in  such  payment,  the  note  being  execut 
ed  by  Butler  alone  to  the  bank;  Worsham 
not  being  pres«it  when  the  transaction  took 
place,  but  was  represented  in  the  transaction 
by  his  agent,  W.  B.  Stickney.  (6)  That  W. 
B.  Stickney,  Esq.,  was  at  the  time  and  all 
during  the  transactions  connected  with  tliis 
judgment  and  the  settlement  of  the  matters 
of  BuUer  with  the  Henrietta  Land  &  Cattle 
Company  and  W.  B.  Worsham  the  confiden- 
tial agent  and  adviser  of  the  parties,  and 
acted  for  Worsham  and  Butler  at  the  time 
the  bank  loaned  the  money  to  i>ay  Harwood. 


(7)  That  from  the  testimony  showing  the 
transactions  between  Butler,  Worsham,  the 
Henrietta  Land  &  Cattle  Company,  and  the 
Henrietta  National  Bank,  W.  B.  Worsham, 
the  defendant  herein,  paid  the  said  bank  the 
money  it  had  loaned  the  said  Burler  to  pay 
T.  M.  Harwood  for  the  judgment  n^hen  But- 
ler's note  became  due,  May  6, 1886,  according 
to  his  verbal  promise  to  the  bank;  and  that 
afterwards  Butler,  or  the  Henrietta  Land  & 
Cattle  Company,  of  which  he  was  president, 
and  which,  after  its  incorporation,  had  title 
to  the  lands  in  suit  subject  U>  the  vendor's 
liens  and  judgments,  paid  back  to  said  Wor- 
sham the  said  money  during  the  midtitude 
of  transactions  which  seem  to  have  token 
place  between  them,  and  that  Welleslny,  the 
agent  of  the  plaintiff,  had  been  so  informed 
by  Stickney,  the  agmt  of  Worsham,  and 
acted  upon  said  information  as  if  it  were 
true  in  advancing  money  on  said  land  as 
security.  (8)  That  the  land  In  question  was 
conveyed  by  deed  from  Ebrwood  to  Butler, 
which  was  regularly  recorded  in  Clay  county. 
In  which  the  vendor's  lien  was  reserved  to 
secure  the  payment  of  two  notes  represent- 
ing the  balance  of  the  purchase  money.  ^Hie 
first  of  said  notes  had  been  paid  by  Butler 
before  the  suit  to  foreclose  the  second  had 
been  filed  in  Gonzales  county.  And  It  is 
further  found  that  at  the  time  of  this  suit 
there  was  nothing  of  record  in  Clay  county 
showing  that  either  of  the  notes  mentioned 
in  said  deed  had  been  paid,  or  of  the  Judg- 
ment on  Gonzales  county  foreclosing  the  ven- 
dor's lien  on  the  land,  based  on  the  nonpay- 
ment of  the  last  note,  except  a  release  from 
T.  M.  Harwood,  dated  December  8,  1886,  re- 
corded December  IS,  1886,  acknowledging  the 
payment  of  the  notes,  and  giving  to  Butter 
a  quitclaim  for  all  his  right,  title,  and  inter- 
est by  virtue  of  his  vendor's  lien,  in  which 
nothing  is  said  of  the  Judgment  in  Gonzales. 
(9)'  That  on  March  1,  1884,  A.  L.  Butler  con- 
v^ed  an  undivided  three-fourths  interest  in 
said  land  in  suit  to  J.  H.  Butter,  W.  D.  Butter, 
and  B.  F.  Denson,  and  on  December  3, 1884, 
the  said  A.  L.,  J.  H.,  and  W.  D.  Butler  and  B. 
F.  Denson  conveyed  the  said  tracts  in  suit, 
in  conncctton  with  a  large  body  of  other 
lands,  owned  by  them,  to  the  Henrietta  Land 
&  Cattte  Company,  a  Texas  corporation,  of 
which  grantors  were  the  stockholders,  and 
W.  D.  Butler  president,  by  which  trnnsac 
tton  the  said  Henrietta  Land  &  Cattte  Com- 
pany became  the  owner  of  the  lands  in  suit, 
subject  to  the  vendor's  lien  In  favor  of  Har- 
wood. That  on  the  30th  day  of  June,  1886, 
the  said  Henrietta  I^and  &  Cattle  Company 
conveyed  the  said  lands  in  controversy  to  O. 
E.  Wellesley,  as  trustee  for  the  plainttfT,  the 
Texas  Land  &  Mortgage  Company,  Limited, 
to  secure  a  loan  of  $10,000,  which  was  to  be 
a  first  lien  on  the  land  in  suit,  and  a  second 
lien  on  other  lands  already  mortgaged  to 
plaintiffs.  That  afterwards,  to  wit,  on  July 
1,  1887,  the  said  Henrietta  Land  &  Cattte 
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Corafaaj  haytog  made  default  In  payment  of 
said  note,  sale  was  made  under  aald  tmat 
deed  in  accordance  with  Its  terms,  at  which 
■ale  the  Texas  Land  &  Mortgage  Oompany, 
Limited,  became  the  purcbasers  of  said  lands 
oorered  by  said  trust  deed,  and  the  trustee 
executed  a  deed  to  the  same,  wlilch,  as  was 
the  case  In  all  the  other  oonTeyances  recited 
and  found  in  this  finding,  was  Immediately 
after  its  date  flied  for  record  in  Clay  county, 
and  it,  together  with  the  deeds  and  deed  of 
trust  aforesaid,  were  and  are  regularly  re- 
corded Immediately  after  the  date  of  each. 
It  Is  further  found  that  the  said  Texas  Land 
A  Mortgage  Compaoy,  the  plalntiCr,  were  in 
possession  of  said  land  when  the  Injunction 
in  this  case  was  sncd  oat,  and  are  now  ta 
such  possession. 

Conclusions  of  Law. 

A  sale  of  land  under  Judicial  process, 
which  will  confer  no  title,  and  the  effect  of 
which  will  be  to  dond  the  title  of  others, 
should  be  oijolned.  But  no  gGBerally  ac- 
cepted test,  applicable  to  all  oasea,  as  to 
what  will  constitute  such  a  cload  upon 
title  as  to  anthorlia  the  interference  fbr 
its  preventloB  by  a  court  of  equity  has 
ever  been  establiahed,  at  least  in  this 
state.  Elsewhere  the  test  seems  to  be, 
where  a  sale,  if  made,  would  create  a  ti- 
tle under  whlah  the  purchaser  could,  in 
ejectmoit,  recover  against  the  true  owner, 
unless  the  latter  placed  bis  own  title  in  evi- 
dence, or  by  some  other  means  established 
the  invalidity  of  the  purchaser's  title,  then 
such  is  a  cloud  on  the  tide  of  the  true  owner. 
And  in  accordance  with  this  test  it  has 
been  hdd  in  other  states  that  tf  an  execu- 
tion against  a  person  who  had  once  been 
the  owner  of  tlie  property  be  levied  ui>on 
U,  and  it  be  no  longer  liable  to  levy  and  sale 
under  such  execution,  the  present  owner  of 
the  propMty  may,  in  equity,  prevent  liia 
title  being  clouded  by  such  sale.  But  if 
the  title  to  be  created  by  a  sale  is  such  that 
its  invalidity  can  be  determined  from  in- 
spection, or  that  the  true  owner  need  offer 
no  evidence  to  protect  himself  from  it,  then 
it  is  not  a  cloud  on  his  title,  and  the  sale  will 
not  be  enjoined.  See  note  and  authorities 
cited  to  Carlin  v.  Hudson,  62  Amer.  Dec. 
621.  In  Carlin  v.  Hudson,  12  Tex.  202,  it 
was  held  that  an  injunction  would  not  be 
granted  to  restrain  a  sale  on  execution  of 
land  which  the  Judgment  debtor  has  convey- 
ed to  the  party  applying  for  the  writ,  for 
the  reason  that  it  was  not  IndispensaUle.  to 
secure  him  in  the  enjoyment  of  his  property, 
or  preserve  his  title  to  it,  or  to  prevent  gross 
and  irremediable  injustice  in  respect  to  such 
property,  and  that  the  proi>osed  sale  of  the 
land  as  the  pn^crty  of  complainant's  ven- 
dor oould  not  operate  to  dispossess  the  plain- 
tiff, or  derive  him  of  its  enjoyment,  or 
defeat  his  title,  or  embarrass  Iilm  in  tlie  pros- 
ecution of  his  legal  remedies  for  any  iaju- 


IT  to  Ills  thle  or  poesestdon.  This  decision 
has  ever  since  been  followed  by  our  supreme 
court  In  cases  where  the  property  songbt 
to  be  sold  under  execution  against  the  hus- 
band was  a  homestead,  or  liad  Ijeen  dedicat- 
ed as  such,  our  courts  have  exercised  their 
equitable  Jurisdiction,  at  the  instance  at  the 
wife,  and  sometimes  at  the  instance  of  the 
husband,  to  restrain  the  sale  upon  the  grcnmd 
that  It  would  be  a  cloud  upon  title. 
In  Buoh  cases,  the  title  to  the  property  at 
the  time  of  the  levy  bring  in  the  name  of 
the  husband,  a  sale  of  it  under  execati<Ki 
against  him  would  apparently  vest  title  in 
the  purchaser  at  execution  sale,  and  it  would 
require  extrinsic  evidence  under  such  sale — 
whldi  is  the  true  principle  upon  which 
the  equital^e  Jurisdicti<»i  of  courts  of  clian- 
cery  vesta— to  prevent  a  dond  from  being 
cast  upon  title  to  real  property.  And  it  is 
condned  to  Instances  where  the  proceeding 
complained  of  appears  to  be  valid  on  Its  face, 
but  is  in  fact  void  or  invalid  for  some  rea- 
son or  another  which  can  only  be  shown 
by  extrinsic  evidence.  As  every  person  must 
be  presumed  to  know  the  law,  a  proceeding 
wMch,  upon  its  face,  is  not  only  Illegal,  but 
absolutely  void,  does  not  constitute  a  doud 
npon  the  title  to  reel  estate  against  which 
a  court  of  equity  will  rdiev&  And  when  a 
valid  legal  objection  appears  npon  tbe  face 
of  the  proceedbigs  through  which  the  ad- 
verse party  claim  any  right  to  the  comphUn- 
ant's  land,  it  is  not  In  law  such  a  dond 
upon  his  title  as  wHl  authorize  a  court  of 
equity  to  hiterfere,  for  It  is  wdl  and  truly 
said:  "That  can  never  be  ccnsldered  a 
legal  doud  which  cannot  for  a  ihoment  ob- 
struct the  unaided  rays  of  legal  science 
where  they  are  brought  to  bear  upon  the 
supposed  obscurity."  It  must  Ite  Imrne  ia 
mind  that  a  doud  upon  one's  title  Is  the 
wrong  that  equity  intetpases  to  prevoit 
A  doud  upon  a  title,  though  not  apparently 
so,  is  always  inferior  to  the  title  ItseU,  and 
the  bolder  of  the  real  title  can  always,  in 
the  courts  of  this  state,  in  an  action 
of  trespass  to  try  .  title,  brought  either  by 
himself  or  the  party  doudlng  his  title,  by 
the  Introduction  of  the  extrinsic  evidence 
which  shows  the  apparent  title  to  be  only 
a  doud,  defeat  it,  and  maintain  his  right 
to  the  property  by  virtue  of  the  real  title. 
And  if  the  fact  that  he  can  thus  defeat  his 
adversary  claiming  under  the  doud,  and 
maintain  the  right  to  his  property  by  virtue 
of  his  title,  should  be  regarded  as  tbe  test 
of  his  right  to  maintain  an  action  to  prevent 
a  cloud  being  cast  upon  It,  the  very  test  of 
his  right  to  maintain  the  action  would  dem- 
onstrate that  such  right  did  not  exist,  and 
prove  that  the  equitable  Jurisdiction  exer 
etaed  by  courts  of  diancery  to  prevent  cIoii(te 
from  iselng  cast  upon  tittes  does  not  obtaht 
In  this  slate.  Such  then,  cannot  be  tbe  test. 
nor  be  regarded  as  such  a  remedy  at  law 
aa  defeats  the  right  to  obtain  the  eqnltable 
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relief.     This  legal  remedy  is  sBsentlally  dif- 
ferent, and  applies   to  a  different  subject 
The  eqaltaUe  one  Is  to  prevoit  the  clood 
from  being  cast,  which,  If  done,  will  force 
the   owner  of  the  property  to  defend   his 
title  In  an  action  at  law,  and  compel  the  In- 
troduction on  bis  part  of  ezttlnaic  CTldenoe 
to  Miable  him  to  maintain  his  defense.   With- 
out  attempting  to  lay  down  a  test  as  to 
what  In  this  state  constltntes  doud   npon 
title,  we  tliinlc  it  safe  to  say  that  an  Incnm- 
toance  valid  upon  Its  face,  which  can  only 
be   impeached   by  proof  of  extrinsic  facts, 
and  the  evidence  on  which  the  right  or  su- 
perior title  of  the  complainant  depends  Is 
not    of  record,   nor   shown   in   the   papers 
throngh  which  the  right  depends,  Is  sncb  an 
incumbrance,  and  constitutes  such  a  doud 
upon  title  In  this  state,  as  will  be  removed 
or  prevented  by  a  conrt  of  equity.    In  this 
ca«e  there  was  a  record'  of  the  deed  from 
T.    M.   Harwood  to   A.   L.   Butler,  in   Clay 
county,  which  ^owed  the  reservation  of  a 
vendor's  lien  to  secure  the  notes  given  for 
tbe  purchase  money  of  the  land.     A  judg- 
ment was  rendered  by  the  district  court  of 
GonxcdeB  county  In  January,   1888,   against 
Butler  In  favor  of  Harwood  for  $1,315.12 
on  one  of  said  vendor's  Hoq  notes.  In  which 
judgment  the  vendor^  lien  was  foreclosed, 
and  the  cleric  directed  to  issue  an  order  to 
sen  the  land  In  satisfaction  of  such  judg- 
ment, and  it  was  ordered  In  the  Judgment 
that  when  the  officer  executing  said  order 
sold  the  land  and  executed  his  deed  for  the 
same  to  the  purchaser  he  should  put  him  In 
possession  of  it    There  was  a  regular  chain 
of  transfers  of  this  judgment  from  Harwood 
to  the  appellee,  W.  B.  Worsham,  of  which 
Butler  had  actual  notice,  and  they  were  filed 
wlHi  tile  papers  in  the  ease  in  the  office  of 
tie   SIstrict  derk   of  Cionzales  county,   and 
shewed    that    Worsbam    had    autJiorlty    to 
covtivl  tbe  judgment     The  order  of  sale 
nnder  which   the  land   was  adrertlHed  for 
sale,  and  which  was  sought  to  he  restrained 
by  the  injunction  In  this  case,  was  issued  up- 
on the  judgment  by  the  derk  of  the  court  In 
the  name  of  W.  B.  Worsham,  assignee  of  T. 
M.  Harwood.     It  is  hardly  necessary  to  say 
that  If  the  ahertff  had   made  the  sale  in 
piBsnance  of  said  writ,  his  deed  made  to  the 
purchaser  by  virtue  of  it  would  have  been 
an  incumbrance,  valid  upon  its  face,  sudi 
as  wvuld  apparently  vest  the  pmrcbaaer  with 
Otle   superior   to   Battel's  or   his    vendee's, 
and  it  would  have  required  proof  of  extrin- 
sic facts  to  show  that  the  title  acquired  un- 
der such  deed  was  not  superior  to  the  title 
of  Butler,  or  to  that  held  under  him.    The  ap- 
peHant  claimed  the  proi)erty  through  a  regu- 
lar chain  of  conveyances  from  Butler  down 
to  it  and  the  fact  that  it  is  superior  to  such 
a  title  as  might  be  acquired  by  one  purchas- 
ing the  property  at  a  sale  made  by  virtue  of 
tto  order  of  sale  sought  to  be  enjoined  artses 
ftom  the  fhct  that  the  judgment  upon  which 


the  order  Issued  had  beoi  paid  off  and  dia- 
charged  prior  to  the  Issuance  of  such  order. 
Proof  of  tbe  payment  of  the  judgment  does 
not  appear  tn  any  way  from  the  record  or 
papers  in  the  case  wherdn  it  was  rendered. 
An  examination  at  such  record  shows  ap- 
parently a  valid  and  subtusting  judgment^ 
owned  and  ooatroUed  by  the  appellee  Wor- 
sham in  this  cause.  The  question,  then,  la; 
does  the  record  of  the  relieose  executed  by 
Harwood  on  Seeember  18^  1888,  to  A.  li. 
Butler,  of  the  vendor's  lien  retabied  in  his 
deed  to  Butler,  iriiow  that  Ijie  title  of  ap- 
pellant, acquired  through  Butler,  is  superior 
to  such  a  title  as  would  be  acquired  by  a 
purchaser  under  tbe  order  «£  sale  sought  to 
be  enjoined?  This  vendor's  lien,  at  the  time 
the  release  was  executed,  had  merged  in 
tbe  judgment  whldi  had  t>een  assigned  by 
Harwood  to  Grray  and  by  Oray  to  W.  B. 
WoEsham,  with  the  full  knowledge  of  But- 
ler, pilor  to  the  time  tbe  release  was  exe- 
cuted. The  release  makes  no  oetaranoe 
whatever  to  the  Judgment,  but  simply  re- 
cites the  paym«it  of  tbe  vendor's  lien  notes, 
and  shows  that  it  is  made  in  coniidemtloB 
therefor.  The  pcBBiiiBptlon  arising  from 
said  release  is  that  the  payment  of  the  notes 
were  made  by  Butler  to  Harwood,  and  no 
Inference  can  be  drawn  therefrom  that  tbe 
payment  was  made  to  Worsiiam.  If,  as  a 
matter  of  fact  as  the  presumption  is  from 
the  release,  the  payment  of  the  notes  had 
been  made  by  Butler  to  Harwood,  Instead 
of  to  Worsham,  such  payment  would  not  op- 
erate as  a  discharge  of  the  Judgment  and 
Worsham  would  be  folly  authorized  In  hav- 
ing an  order  of  sale  issued  on  It  and  the 
property  s(dd  In  its  satisfaction;  for  by  the 
Bss^mmeDt  at  a  Judgment  the  whole  right 
passes  to  the  assignee,  and  the  defendant 
becomes  the  debtor  of  the  assignee,  and, 
after  notice  to  tbe  debtor,  the  assignee  will 
be  protected  freaa  all  acts  of  tbe  parties. 
2  Freem.  Judgm.  H  425,  420.  It  Is  a  very 
serious  question  in  our  mind,  if  the  land 
had  been  sold  by  virtue  of  the  order  of  sale 
sought  to  be  Injured,  if  the  purchaser,  with- 
out other  evidence  of  tbe  discharge  of  the 
Judgment  tbaa  what  appears  from  the  re- 
lease of  the  vendor's  li«i,  would  not  have 
acquired  a  superior  title  to  that  of  tbe  appel- 
lant If  he  conld  be  defeated  in  such  title 
by  the  appdlant  it  would  have  to  be  done 
by  proof  of  the  extrinsic  fa<:ts  and  evidence 
upon  which  appellant's  superior  title  de- 
pends that  is  not  of  record  nor  shown  In  the 
papers,  through  which  his  superior  ri^t  de- 
pends. This  evidence  Is  the  payment  of 
tlie  money  secured  by  the  judgment  to  Wor- 
sham by  Butler  er  the  Henrietta  Land  & 
Oattle  Company  in  the  multitudinous  trans- 
actions that  occurred  between  them,  and 
rests  entirely  upon  parol  testimony.  If  for 
some  reason  such  a  payment  could  not  be 
established,  as  it  was  on  the  trial  of  this  case, 
In  an  action  between  the  appellant  and  a  pur- 


Digitized  by 


Google 


942 


SOUTH WESTEBN  liKPOHTEB.  Vot.  23. 


(Tex. 


Phaser  at  the  sale  souctat  to  be  enjoined, 
sach  purchaser  would  prevail  in  tbe  ac- 
tion, and  defeat  tlie  superior  ri^t  of  tlie 
appellant.  Besides  the  proposed  sale,  the 
Judirment  requiring  the  officer  making  It 
to  put  the  purchaser  in  possession  might 
"operate  to  dispossess  the  complainant,  or 
deprive  him  of  its  enjoyment,"  etc;  thus 
bringing  the  case  within  the  role  of  Oarlln 
T.  Hudson,  which  would  entitle  it  to  tbe  In- 
junction. We  conclude,  therefore,  that  the 
com-t  below  erred  in  its  conclusion  of  law  In 
holding  that  "the  plaintiff  had  such  an  ad- 
equate remedy  at  law  as  would  prevent  it 
from  applying  to  a  court  of  equity  for  re- 
lief by  injunction  to  restrain  the  sale."  Tbe 
judgment  of  the  district  court  is  reversed, 
and  judgmoit  Jiere  rendered  in  favor  of 
appellant,  perpetuating  the  injunction,  and 
canceling  the  judgment  of  the  district  conrt 
of  Gonzales  county  rendered  in  favor  of  T. 
M.  Harwood  v.  A.  L.  Butler.  Reversed  and 
rendered. 

FliT,  J.,  having  been  of  counsel,  did  not 
sit  In  this  case. 


FRANKLIN  et  aL  v.  PIPER  et  al. 

(C!oart  of  Civil  Appeals  of  Texas.    Nov.  IS, 

1893.) 

Land  CsKTiVKUTEg— 8oi.oibbs'  CiiAtm  —  Powkr 
OP  Attorxet, 

1.  A  power  of  attorney  to  recover  such  land 
as  the  donors'  deceased  brother  was  "entitled  to 
receive  from  the  Texas  goTemment,  for  serv- 
ices rendered  said  goTemment  as  a  soldier," 
cannot  include  a  certificate  for  a  .  oae-tliird 
league  of  land,  since  certificates  for  tliat  amount 
were  never  issued  for  military  services, 

2.  A  Texas  land  certificate  being  personal 
property,  an  interest  in  such  a  certificate,  In- 
herited by  a  married  woman  living  with  lier 
husband  in  Vir^nia,  when  the  common  law  of 
descent  and  distribution  obtained,  vested  in  the 
latter,  and  her  joinder  in  a  power  of  attorney  to 
locate  tbe  land  was  needless. 

3.  A  power  of  attorney  to  talce  all  lawful 
means  for  the  recoverv  of  lands  due  from  the 
Texas  republic  for  military  services  of  donors' 
ancestor,  to  appoint  attorneys,  and,  should 
donee  receive  a  patent,  to  sell  the  land,  empow- 
ered the  donee  to  appoint  a  suitable  person,  a 
citizen  of  Texas,  attorney  in  fact  to  procure 
and  locate  the  certificates,  and  pay  him  for  his 
services  in  the  usnal  way. 

4.  The  law  of  de.scent  not  having  been 
changed  in  Texas  till  March  18,  1848,  the  land 
claims  of  a  soldier  liilled  at  San  Jacinto  de- 
scended to  his  brothers  and  sister  of  the  whole 
blood,  to  the  exclusion  of  brothers  of  the  half 
blood. 

5.  A  deed  of  all  the  interest  in  and  to  a  cer- 
tain tract  which  is  or  may  be  located  to  E.,  de- 
ceased, which  R.  has  a  power  of  attorney  to  lo- 
cate, "for  which  services  said  R.  is  to  receive 
one-half  for  locating  and  perfecting  the  title," 
declares  an  equitable  title  in  R.  to  one-half  of 
the  surveys  vested  in  the  grantee  in  trust  for 
R.,  and  the  declaration  is  eqnally  binding  on 
the  grantors  as  if  made  in  a  separate  deed. 

6.  Patents  issued  in  the  names  of  persons 
who  have  conveyed  their  interest  in  the  "tract 
which  is  or  may  be  located"  to  their  ancestor, 
inure  to  the  grantees  as  cestuis  que  trustent; 
and,  where  such  grantees  have  asserted  and  act- 
ed on  their  equitable  title  for  30  years  without 


repudiation  by  the  grantors,  their  claim  is  not 
stale,  and  is  superior  to  the  legal  title. 

7.  One  not  a  party  to  a  suit  of  trespass  t« 
try  title  may  be  adjudged  a  cotenant  with  tli« 
successful  parties. 

Appeal  from  district  court,  Uvalde  county; 
Thomas  M.  Paschal,  Judge. 

Trespass  to  try  title  by  John  T.  FranliUn 
and  others  against  John  M.  Piper  and  othera 
Judgment  for  defendants.  PlaintUTs  appeal 
Reversed  in  part 

X  H.  Clark.  J.  B.  Stringer,  and  A.  Y.  D. 
Old,  for  appeUants.  Cliaa.  J.  Gillespie,  for 
appellees. 

NEILL,  J.  This  is  a  suit  in  tbe  Mdinary 
form  of  trespass  to  try  title,  brouglit  by  the 
appellants  on  the  12th  day  of  Jnly,  1890,  m 
the  district  court  of  Edwards  county  to  re- 
cover from  the  appellee  John  M.  Piper  three 
tracts  of  land  situated  in  said  connty,  which 
are  described  as  follows,  viz.:  "One-tUtd  of 
a  league  of  land  patented  to  the  heirs  of  Eli- 
jah B.  Franklin  on  the  3d  day  of  July,  184T, 
patent  No.  458,  voL  6;  six  hundred  and  forty 
acres  of  land  patented  to  the  heirs  of  Elijah 
B.  Franklin  on  the  3d  day  of  July,  1847,  pat- 
ent No.  56,  voL  2,  certificate  No.  1,032;  and 
twelve  hundred  and  eighty  acres  of  land 
patented  to  the  heirs  of  Elijah  B.  Franklia 
on  the  8th  day  of  December,  A.  D.  1847,  cer- 
tificate No.  0.486,  patent  No.  247,  voL  4."  J. 
E.  GlUesple,  M.  L.  Burton,  W.  F.  QlOespie, 
David  W.  Gillespie,  and  Mary  A.  Taylor, 
joined  by  her  husband,  Joel  M.  l^ylor,  en- 
tered an  appearance  as  defendants,  and 
pleaded  not  guilty  and  the  statutes  of  limita- 
tions of  tliree,  five,  and  ten  years.  Hie 
original  defendant,  John  M.  Piper,  entered  a 
disclaimer  of  any  interest  in  tbe  lands,  and 
averred  that  he  was  In  possesBlon  of  the 
same  as  the  tenant  of  his  codefendants.  The 
venue  of  the  case  was  by  agreement  ctianged 
to  the  district  court  of  Uvalde  county,  where 
the  case  was  tried  by  the  court  without  a 
jury,  and  judgment  rendered  for  the  defend- 
ants, from  which  Judgment  this  appeal  Is 
prosecuted. 

The  assignment  of  errors  relate  to  the  con- 
struction of  a  certain  i>ower  of  attorney  set 
out  In  our  conclusions  of  facts,  to  the  ad- 
mission of  certain  letters  in  evidence,  also 
shown  in  said  conclusions,  and  to  the  conclu- 
sions of  facts  and  law  found  by  the  conrt 
below,  all  of  which  assignments  are  passed 
upon  by  this  court  In  Its  condusiona  of  law. 

Conclusions  of  Fact 

(1)  The  three  tracts  o£  land  sued  for  were 
patented  to  the  heirs  of  Elijah  B.  Franklin  «i 
the  dates  mentioned  in  the  statement  of  tbe 
case. 

(2)  Elijah  B.  Franklin  was  an  unmarried 
man,  a  soldier  In  the  Texas  Revolution,  and 
was  killed  in  the  battle  of  San  Jacinto.  His 
father,  William  Franldin,  and  his  mother, 
Edith,  died  before  he  was  killed. 
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(3)  Klijah  B.  Franklin  left  surviving  blm 
Peter  F.  Franklin  and  Mary  B.  Bailey  and 
William  K.  Franklin,  brothers  and  slater  of 
the  whole  blood,  and  Thomas  J.  Franldln 
and  Bryant  B.  Franklin,  brothers  of  the 
half  blood,  of  Klijah  B.  Franklin.  He  had 
another  brother  of  the  half  blood,  Burrell  W. 
Franklin,  who  died  in  Alabama  in  1835. 

(4)  Peter  F.  Franklin  and  WiUiam  B. 
Franklin,  surviving  brothers  of  Elijah  B., 
are  plaintiffs  in  this  suit  The  plaintltFs  John 
T.  Franklin,  Nancy  E.  Williams,  Charles  0. 
Campbell,  and  Martha  J.  Brown  are  the 
heirs  at  law  of  Burrell  W.  Franklin,  de- 
ceased, and  the  plaintiffs  Amanda  F.  Wil- 
liams, Rebecca  H.  Mullen,  Mary  B.  Lafon, 
Ann  £3.  Ashworth,  Amanda  P.  Ashwortb, 
Adeline  R.  Bentley,  Cornelia  A.  Bailey,  R. 
S.  Bailey,  Edward  O.  Bailey,  Adolphua 
BaUey,  and  A.  W.  Bailey  are  the  heirs  at 
law  of  Mary  B.  Bailey,  who  died  in  1847. 
William  O.  Bailey,  who  was  the  husband  of 
Maiy  E.  Bailey,  died  In  1847;  and  Bryant 
P.  Franklin  died  In  1804,  and  left  no  chil- 
dren surviving  bim. 

(4)  The  land  certificate  by  virtue  of  which 
the  one-third  of  a  league  of  land  in  contro- 
versy was  located  was  not  issued  by  the 
board  of  land  commissioners  of  Fayette 
county  until  the  3d  day  of  February,  1845, 
and  the  1,280  acres  of  land  in  controversy 

waa  surveyed  on  the day  of  May,  1847, 

by  virtue  of  land  certificate  No.  9,486. 

(5)  On  the  22d  day  of  October,  1838,  Bry- 
ant P.  Franklin,  William  Franklin,  Peter  F. 
Franklin,  and  William  O.  Bailey  executed 
a  power  of  attorney  to  Thomas  J.  Franklin, 
appointing  him  their  attorney  in  fact,  in 
which  the  power  granted  is  in  the  following 
language,  viz.:  '¥or  us  and  in  our  names 
and  for  our  use,  for  the  recovery  of  a  certain 
tract  or  parcel  of  land  lying  In  the  state  of 
Texas,  which  our  late  brother  Elijah  B. 
FrauUln  is  entitled  to  receive  from  the  Tex- 
as government  for  services  rendered  said 
government  as  a  soldier  In  the  army  thereof, 
and  who  was  killed  in  battle,  bravely  fight- 
ing the  enemies  of  the  republic,  the  number 
of  acres  to  whidi  our  deceased  brother  is 
entitled  is  about  4,000,  as  we  are  informed. 
We  do  hereby  for  ourselves,  and  om*  heirs,  au- 
thorize our  attorney  the  said  Thos.  J.  Frank- 
lin to  take  all  lawful  ways  and  means  for 
the  recovery  of  said  lands;  to  Institute  suit, 
grant  receipts  and  acquittances  in  our 
names,  but  for  our  use;  to  appoint  one  or 
more  attorneys,  should  he  deem  It  necessary; 
and,  in  the  event  of  his  receiving  a  grant 
or  patent  for  said  land,  to  make  sale  thereof 
for  the  best  price  he  can,  and  to  make  the 
necemary  conveyance  in  our  names  to  the 
purchaser  or  purchasers  thereof,  and  grant 
all  receipts,  acquittances,  and  discharges 
which  may  be  necessary  and  lawful  in  the 
premises,  and  which  we,  or  either  of  us, 
("culd  lawfully  make,  execute,  seal,  and  de- 
liver were  we  personally  present" 


(6)  On  the  8tfa  day  of  April,  1830,  the  fol- 
lowing Instrument  was  executed,  to  wit: 
"The  state  of  Alabama,  Morgan  county. 
Know  all  men  by  these  presents  that  we, 
Bryan  P.  Franklin,  of  the  county  of  Nota- 
way,  and  state  of  Virginia,  (by  his  attorney 
in  fact,  for  that  purpose  created,  Thomas 
J.  FrankUn,)  Peter  F.  Franklin,  and  Wil- 
liam G.  Bailey,  and  Eliza,  his  wife,  of  the 
county  of  Lulenburg,  by  their  attorney  in 
fact,  Thomas  J.  Franklin,  for  this  purpose 
created,  and  Thomas  J.  Franklin,  of  the 
state  and  county  first  above  written,  for 
divers  good  and  sufilcient  reasons  theretmto 
specially  moving  have,  and  by  these  presents 
do,  appoint  and  constitute  Robert  A.  Gilles- 
pie, citizen  of  the  republic  of  Texas,  onr  true 
and  lawful  attorney  In  fact  for  us  and  in 
our  name  to  apply  to  the  government  of 
said  republic,  and  otherwise  as  to  him  may 
seem  fit,  for  the  recovery  of  certain  land  ly- 
ing and  being  in  said  republic,  which  is  due 
on  account  of  the  military  services  of  our 
late  brother  Elijah  B.  Franklin,  rendered  to 
the  said  republic,  in  whose  cause  he  was 
killed,  bravely  fighting  her  enemies.  The 
number  of  acres  of  land  to  which  our  late 
brother  was  entitled  is  supposed  t(f  be  about 
four  thousand,  and  we  fully  empower  our 
said  attorney  in  fact  to  grant  and  execute  all 
receipts  or  acquittances  which  may  be  re- 
quired, and,  in  case  of  recovering  the  land, 
to  make  sale  of  the  same,  and  for  us,  and 
In  our  names,  to  execute  full  and  complete 
titles  to  the  same,  and  to  do  and  to  make 
eveiythlng  which  may  be  required,  either  for 
the  recovery  or  the  disposing  of  said  land,  to 
accept  or  make  any  arrangement  he  may 
think  proper,  fully  authorize  him  to  sign  our 
names  and  affix  our  seals  to  any  manner  of 
instrument  necessary  in  the  premises,  and 
deliver  the  same  as  though  we  were  per- 
sonally present,  hereby  ratifying  and  con- 
firming all  things  and  acts  done  or  to  be 
done  by  our  said  attorney  in  fact  in  the 
premises  in  as  full  and  ample  manner  as  If 
we  were  personally  present.  In  testimony 
whereof  we  hereunto  sign  our  names  and 
affix  our  seal,  this  the  8th  day  of  April  in 
the  year  of  our  Lord  1839,"— which  the  par- 
ties named  signed  by  their  attorney  In  fact, 
Thomas  Franklin. 

(7)  R.  A.  Gillespie  obtained  letters  of  ad- 
ministration on  the  estate  of  E.  B.  Franklin, 
deceased,  in  Fayette  county,  previous  to  1846. 
After  R.  A.  Gillespie's  death,  W.  F.  Gilles- 
pie obtained  letters  of  administration  de 
bonis  non  on  said  estate.  Such  administra- 
tion was  obtained  fM-  the  purpose  of  pro- 
curing patents  to  lands  which  E.  B.  Frank> 
lln's  heirs  were  entitled  to,  or,  in  case  he 
had  assigned  them,  to  the  persons  entitled 
thereto.  W.  F.  Gillespie  was  discharged  from 
said  administration,  and  It  was  closed  upon 
representations  to  the  probate  court  that  said 
patents  had  been  obtained. 

(8)  On  the  7tb  day  of  October,  1842,  the 
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4k>U(nptng  faistrument  was  executed,  -wblch 
'SiKi'ws    tJiat    the    grantors    named    tberelii 
«dgned  it  by  tbeir  attorney  In  fact,  Tbomofi 
J.  Franklin,  viz.:  "This  indenture,  made,  and 
«ntered  into  the  7th  day  of  October  in  the 
jrear  ot  our  Lord  one.  thousand  eight  hun- 
-dred    and    forty-two,   between    Thomas   J. 
Franklin  of  the  first  part,  and  William  F. 
-Oilieapie  of  the  second  part,  witnesseth  that 
'the  said  Thomas  J.  Franklin,  for  and  In  con- 
ntderatioB  of  anm  of  one  hundred  doJlara,  to 
ibim  In  hand  paid,  the  receipt  whereof  is 
iliereby  acknowledged,  hath  this  day  sold  un- 
to the  said  William  F.  GUle^e  aM  the  Inters 
■«8t  tn  and  to  a  certain  tract  or  portion  at 
lands  wfaiA  Is  or  may  be  located  to  HXijoh 
8.   Franklin,   deceased,  in  the  republic  of 
Tesaa,  of  wtUch  B.  A.  Gilleevie  lias  a  power 
«f  attorney  ftrom  him,  the  said  Thomas  J. 
FranUhi,  for  himself  as  well  as  the  power 
-vested  in  him  by  the  foregodng  power  of 
Attorney  from  Bryant.  P.  Franklin,  William 
Franklin,  Peter  F.  FrankUn,  and  William  O. 
Bailey,  for  his  wife,  Eliza,  formeiiy  Franklin, 
to  locate,  f<w  which  services  said  R.  A.  GU- 
leepie  is  to  receive  one-half  for  locating  and 
tperf  ecting  the  title,  and  by  these  presents  doth 
bargain.  Uien  luid  enfeoff  and  convey  unt« 
the  said  W.  F.  Gillespie,  his  heirs,  executors, 
administrators,  and  assigns,  ail  that  right, 
title^  claim,  and  demand  in  and  to  the  aboy»- 
described  tracts  or  parcels  of  land,  as  well 
Cor  th«  above-mentiooed  brothers  and  sister 
as  for  myself,  their  heirs,  executors,  admin- 
istraton,  or  assigns,  and  my  heirs,  executory 
administrators,    or    assigns,    forever    war- 
rant and  defend  against  themselves,  their 
belrs  and  assigns,  and  against  all  other  dslms 
whatsoever.    Given  under  my  liand  and  eeal 
the  day  and  year  above  written."    This  in 
-strument  was  not  properly  acknowledged  for 
registration.    It  was  recorded  In  the  records 
of  deeds  of  Uvalde  county  on  November  13, 
1877,  and  in  Edwards  county  on  November 
-6,  1890.    None  of  the  written  instruments  un- 
<ler  which  defendants  daim  the  land  were 
-ever  registered  In  Edwards  oounty  i>rior  to 
tite  time  this  suit  was  filed. 

<9)  The  defendRJBts,  and  those  under  whom 
they  claim  title  to  the  land  in  controversy, 
tiave  paid  taxes  on  it  ever  since  184B  up  to 
1890;  but  there  is  no  evidence  tending  to 
show  that  any  of  the  plaintiffs  or  their  an- 
cestors  were  ever  informed  or  knew  of  the 
issuance  and  location  of  the  oertifleotes  ok 
the  land,  or  of  the  power  ctf  attorney  from 
Thomas  J.  Franklin  to  R.  A.  Gillespie,  or  of 
the  deed  from  said  Franklia  to  W.  F.  Gil- 
lespie, or  that  the  plalntitb  or  their  ancestoni 
paid  taxes  on  or  claimed  the  land  in  ooa- 
troversy. 

(10)  At  the  time  of  E.  B.  Franklin's  death, 
Eliza  and  WlUiim  J.  Bailey  resided  in  the 
state  of  Virginia,  in  which  the  comm<m  law 
as  to  descent  and  distribution  then  obtaint'd. 

(11)  On  the  13th  of  August,  1853,  W.-  P. 
Giile^ie  and  his  wife,  M.  A.  Gillespie,  ex- 
ecuted to  J.  H.  Gillespie  a  deed  conveying 


to  him  an  Tzadl^ded  half  interest  in  the  three 
tnicts  of  land  in  controversy,  describing  tbea 
by  metes  and  bounds,  which  deed  was  not 
properly  aduiowledged  for  registration.  Tills 
deed  was  not  recorded  In  Edwards  county 
trntil  after  the  institution  of  this  suit. 

(12)  On  the  17th  of  May,  1840,  R.  A.  Gfl- 
lesple  wrote  a  letter  to  James  H.  OQlcspie, 
ta  whidi  he  made  the  following  statement, 
via.:  "I  have  received  letters  of  adminlstn- 
tlm  oa  B.  B.  Franklin's  estate,  and  have 
procured  his  bounty  and  donation  land, 
amooBtlng  in  all  to  2,500  acres.  The  estate 
is  still  entitled  to  one-tlilrd  league,  but  the 
proper  court  for  issuing  mi(A  certlflcate  has 
l>een  annulled,  and  it  cannot  be  obtained  m- 
tll  congress  appoints  a  simHar  board."  R.  A 
Gillespie,  on  the  17th  of  October,  184S,  ahw 
wrote  a  letter  to  J.  'H.  Gillespie,  stating 
that  lie  had  located  all  of  "oik'  land  daims 
on  the  Nueces  river,  and  expect  during  tli« 
fall  and  winter  to  have  them  flurveyed." 
After  tlw  death  of  R.  A.  Gillespie,  bis  brotlh 
er  W.  F.  GlBespie  wrote  a  letter,  dated 
March  1,  1S47,  to  J.  H.  GiSesple,  stating  that 
he  found  among  R.  A.  Gfliespie'a  papers  U 
eertiflcates  located  on  the  Nueces  river,  bm 
not  surveyed,  amounting  to  9,352  acres. 

(13)  The  certificates  and  location  at  tiie 
1,280-acre  and  640«ere  surveys,  and  pat- 
mts  thfflefor,  were  procured  l>y  R.  A.  Gtt- 
lesple  under  a  contract  made  with  Mm  by 
Thomas  3.  Franklin,  by  authority  of  Ms 
power  of  attorney  of  October  22,  1838,  under 
which  contract  the  said  Gilleaple  was  to  re- 
ceive half  of  said  lands  for  his  servteea 

(14)  The  defendants  M.  L.  Burton,  X  B. 
Gillespie,  WlUiam  F.  Gillespie,  David  W. 
Gillespie,  and  Mary  A.  Taylor  Itare  all  the 
title  that  WlUiam  F.  Ginespie  or  Robert  A 
Gillespie,  or  «tther  of  them,  aciiuired  by  the 
written  Instruments  referred  to  In  these  find- 
ings of  facts. 

(15)  At  the  time  oT  the  trid  deCmdaots 
claimed  that  thejr  owned  10  sarreys  of  land 
lying  on  the  Nueces  river,  in  Edwards  coun- 
ty, which  iBMdudes  tlie  three  surveys  in  eoo- 
trovetsy.  The  survey  of  cme-thtrd  of  a  leagse 
and  the  640-aere  survey  '>b  coatro'versy  Joio 
each  other,  and  the  1,280-acre  survey  lies  two 
or  three  miles  f^om  the  other  twa 

(16)  The  defendants  were  not  In  actual  «x- 
duaive,  contlnuons,  visible,  and  notarlon 
possearton,  eoltlva-ting,  using,  or  enjoying  the 
same,  of  tiie  lawls  in  centroversy  for  10 
years  prior  to  the  time  tiifs  suit  was  tostl- 
tnted. 

Conclusions  of  Law. 

1.  The  authortty  ouif^retl  by  Bryant  P. 
Franklin  and  others  In  tbrir  power  of  attM'- 
ney  to  Thomas  J.  Franklin  related  only  to 
such  land  as  their  deceased  brother,  Elijab, 
"was  entitled  to  receive  from  the  government 
ot  Texas  for  services  rendered  as  a  mi- 
dicr  In  the  imny  of  said  government" 
It  applied  to  the  L200«care  bounty  «ail 
the    640-acre    donation    warrants,    for  ttis 
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deceased  was  entitled  to  tiietie  for  his  serr- 
ioee  as  socb  ttoldler.  Bat  it  did  not  aflect 
tlie  one-third  league  certificate,  for  he  could 
not  have  been  entitled  to  It  for  aerrices  as  a 
soldier,  for  certifictites  fi>r  that  quantity  of 
land  were  never  issoed  by  the  goreniment  of 
Texas  tor  uiilitaiT'  servloes.' 

2.  The  laud  certificates  were  personal  proi»- 
erty,  and,  Mary  B.  Bailey  and  her  husband 
beii^  reaideut  citisena  of  the  state  of  Vir- 
ginia, where  the  commou  law  of  descent  and 
distribution  then  obtained,  when  the  right  to 
Boch  certificates  descended  to  her,  it  passed 
to  her  husband  by  virtue  of  the  laws  of  said 
state  Therefore  the  husband  was  the  proper 
party  to  sign  the  power  of  attorney,  and  his 
wife's  signature  to  it  was  not  necessary.  HHI 
T.  Towuseud,  H  Tex.  681;  Schouler,  Dom. 
Rd.  182. 

S.  The  power  of  attorney  of  October  2Sd 
aathorised  Thomas  J.  Fninltlln  to  take  all 
lawful  nu'iins  for  »Iie  recorety  of  the  lands, 
to  appoint  attorneys,  and.  In  the  event  of 
bis  receiving  a  patent,  to  sell  the  land.  As 
such  power  it  caiTted  with  it  as  an  Incident 
all  the  powera  that  were  neoessary  to  carry 
out  the  imwers  directly  conferred,  and  as  it 
was  necessary,  in  order  to  obtain  patents,  to 
procure  the  cerOflcntes,  and  hare  them  lo- 
cated, the  authority  to  ccmtract  with  a  suita- 
ble person  to  procure  and  locate  them,  as 
well  as  to  pay  Mm  for  his  services  therefor 
in  the  usual  manner,  >vas  necessarily  implied; 
and  tbe  power  conferred  on  B.  A.  Gillespie 
by  Thomda  J.  Frnnklln  by  the  Instrument  of 
April  8,  1839.  was  authorteed  by  his  prin- 
cipals In  their  power  of  attorney  to  him. 

4.  Upon  the  death  of  Elijah  B.  Franklin 
his  estate,  under  the  law  then  In  force  In 
Texas,  (the  law  of  descent  and  distribution 
not  bavInK  been  changed  until  March  18, 
184^)  passed  to  his  brotheis  and  sister  of 
the  whole  blood,  to  the  exclusion  of  bis 
brothers  of  the  half  blood;  and  Thomas  X 
pyanldln,  Bryant  B.  Franklin,  and  Burrell 
W.  Ftanklln,  belnjr  of  the  half  Mood,  noth- 
ing passed  to  them  noi-  to  the  children  or  heirs 
of  ettber,  but  the  whole  esbite  vested  In 
Feter  F.  Fraridln,  wnilam  H.  Franklin,  and 
Mao'  B.  Bailey,  his  brothers  and  sister  of 
the  whole  blood.  Wardlow  v.  SliUer,  89 
Tex.  398,  6  S.  W.  Kep.  292. 

5.  In  order  to  maintain  the  defense  under 
the  lO-years  statute  of  limitations  the  de- 
fendant must  prove  actual,  exclusive,  con- 
tinuous. TislWe,  and  notorious  possession, 
distinct  and  bosttle,  for  the  full  period  of  10 
years.  The  appellee,  having  failed  to  prove 
such  possession  during  that  period,  cannot 
defeat  such  of  appellants  m  Inherited  the 
land  In  controversy  from  Elijah  B.  Franklin 
on  that  plea. 

6.  The  effect  of  the  deed  of  the  7th  of  Oc- 
tober. l.'*42.  ma4e  by  Thomas  J.  Franklin  un- 
der his  power  of  attorney,  therein  referred 
to.  was  (1)  to  vest,  when  located,  in  VTHli.nm 
P.  Gillespie  all  the  Interest  that  he  and  the 
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gr.iuturs  In  his  power  had  in  the  l^SSO  end 
U40  acre  aorveys,  which  shoukl  be  loenti-d 
by  virtue  of  warranto  issued  to  Klijab  B. 
Franklin  for  services  as  a  soldier  in  the 
army  of  Teiicas.  (2)  To  declare  an  equitable 
title  In  B.  A.  Gillespie  to  one-half  of  said 
surreys,  and  to  vest  the  title  of  the  snid 
Gillespie's  oue-half  interest  in  William  F. 
Gillespie,  lu  trust  for  said  equitable  owner. 
(3)  The  said  declaration,  being  made  by  an 
authorized  agent  acting  '«1thln  the  scope  of 
his  authcnrtty,  was  Undtng  ou  bis  principals, 
and,  being  included  in  the  deed,  Imd  the  same 
^ect  as  though  It  was  a  separate  Instru- 
ment declaring  the  trust  (4)  Thomas  J. 
li^ranklln,  being  of  the  half  blood,  had  no  in- 
terest In  the  one-third  league  tui'vey,  and.  It 
not  being  Included  In  his  power  of  attorney. 
no  title  to  any  part  of  It  passed  by  virtue  of 
said  deed,  and  the  declaration  In  the  deed 
which  showed  B.  A.  Gillespie's  equity  in  the 
other  two  surveys  did  not  aflect  It  Bracken 
V.  Jones,  68  Tex.  184;  Murphy  t.  Welder,  5S 
Tex.  239. 

7.  When  the  two  surveys  were  located  and 
patented  to  the  heirs  of  Elijah  B.  Franklin 
the  patents  inured  to  the  bo^efit  o(  WUUotu 
F.  Gillespie  and  the  heh«  of  B.  A.  GiUespie. 
'the  patentees  holding  the  land  In  tniat  foi- 
them;  and,  sudi  equitable  title  having  beeii 
asserted  and  acted  on  foe  80  years,  and  the 
holders  of  the  legal  title  not  having  repudi- 
ated the  trust  until  this  suit  was  InsUtuted. 
the  appellees'  equitable  demand  was  not 
stale,  but  could  be  asserted  against  and  was 
superior  to,  the  legal  title.  Gibbons  v.  BeU, 
45  Tex.  423;  Bobertson  v.  Du  Bose,  76  Tex. 
10,  13  &  W.  Bep.  800. 

8.  Burrell  W.  Franklin,  being  a  brother  of 
the  half  blood  of  Elijah  B.  Franklin,  inher- 
ited nothing  from  him.  Therefore  the  ap- 
pellants JcAn  T.  Franklin,  Nancy  E.  Wil- 
liams, Chades  0.  Campbell,  and  Martin  J. 
Brown,  his  heire  at  law,  are  not  entitled  tu 
recover  any  pait  of  the  land  In  controversy. 

9.  The  evidence  otherwise  being  sufficient 
to  prove  that  the  issiuince  and  location  of  the 
certificates  were  procured  and  the  patents  to 
the  lands  obtahied  by  B.  A.  GlUe.'ipie,  the  ad- 
m!s«l(iu  of  the  loiters  referred  to  In  out 
twelfth  condustcm  of  fact.  If  error,  was  im- 
material. 

10.  This  court  having  filed  Its  conclusions 
of  facts,  it  Is  tmnecessary  to  pass  upon  the 
asslgiunents  of  error  relating  to  the  conclu- 
sions of  fact  found  by  the  court  below. 

In  accoi-dauce  with  the  foregoing  concla 
slons  of  fact  and  of  law  the  judgment  of  the 
district  court  Is  reversed,  and  Judgment  will 
be  here  rendered  in  favor  of  the  appellants 
Peter  J.  FrankUn,  Amanda  F.  Willlaiiis,  Re- 
becca H.  Mullen.  Mary  E.  Lafon,  Ann  E.  Asli- 
worth.  Amanda  P.  Ashworth,  AdcUue  11. 
Bentley,  Cornelia  A.  Biilley,  B,  S.  Bailey,  IM- 
wnrd  G.  Bailey,  Adolphus  Bailey.  A.  W.  Bai- 
ley, and  Wni.  F.  FranlUln  against  the  appel- 
lees J.  E.  Gllle-sple,  M.  L.  Burton,  W.  F.  (Ill- 
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lesple,  David  W.  Gillespie,  and  Mary  A.  Tay- 
lor, for  {be  one-third  league  of  land  In  oon- 
trorersy,  and  in  favor  of  said  appellees 
against  the  appellants  John  T.  Franklin, 
Xancy  E.  Williams,  Charles  C.  Campbell,  and 
Martha  J.  Brown,  and  that  as  to  the  other 
two  surveys  the  appellants  take  nothing  by 
their  suit     Reversed  and  rendered. 


LUNSFORD  v.  CULTOK. 

(Court  of  Appeals  of  Kentucky.     Nor.  28, 

1803.) 

E1.ECT10X— CocMTT  Offiob— Contest— BsviBw  or 

Facts  on  Appbal  —  Noricc  or  Contest— Sur- 

FIOIEh'CT. 

1.  Where,  In  an  election  contest  between 
the  opposing  candidates  for  the  office  of  county 
judge,  on  the  ground  that  illegal  votes  were 
cast  for  the  contestee,  both  the  contesting  board 
and  the  court  of  common  pleas  decide  in  favor 
of  the  contestant  on  conflicting  evidence,  the 
judgment  of  such  court  will  not  be  disturbed 
on  appeal. 

2.  Though  a  notice  of  contest  of  an  elec- 
tion is  so  indefinite  that  an  objection  would  lie 
if  made  in  proper  time,  it  is  sufficient  if  the 
parties  take  issue  without  objection,  and  try 
the  case. 

Appeal  from  court  of  oommon  pleas,  Jack- 
son county. 

"Not  to  be  officially  reported." 

Proceeding  by  James  N.  Culton  against 
James  Lunsford  to  contest  the  election  of 
defendant  to  the  office  of  county  Judge  of 
Jackscm  county,  to  which  office  plaintiff 
cl.ilms  to  have  been  legally  elected,  com- 
menced before  the  contesting  board  of  such 
county,  and  taken  by  defendant  on  appeal 
to  the  court  of  common  pleas.  From  a  judg- 
ment in  favor  of  plaintifT,  defendant  appeals. 
Affirmed. 

T.  J.  Coyle  and  Wm.  H.  Holt,  for  appel- 
lant.   John  L.  Scott  &  Son,  for  appellee. 

PRYOR,  J.  This  controversy  is  over  the 
office  of  county  judge  for  the  county  of  Jack- 
son. The  appellant,  Lunsford,  was  elected 
by  one  vote,  as  the  returns  show,  having  re- 
ceived 660  votes,  and  his  opponent,  Culton, 
the  appellee,  659  votes.  Culton  gave  to  the 
appellant,  Limsford,  notice  that  he  would 
contest  the  election  upon  the  ground  that 
many  lU^^  votes  bad  been  cast  for  him, 
and,  when  excluded,  would  leave  him,  Cul- 
toa,  with  a  majority  of  the  legal  votes  cast. 
The  contesting  board,  having  assembled, 
after  hearing  all  the  testimony  pro  and  con, 
adjudged  that  Culton  was  elected  by  a  ma- 
jority of  15  votes.  Lunsford  then  appealed 
to  the  common  pleas  court,  and  that  court 
held  that  Culton  had  been  elected  by  a  ma- 
jority of  6  votes;  so  we  have  two  tribunals 
of  the  same  comity,  with  the  parties  and 
iheir  witnesses  before  them,  or  the  deposi- 
tions of  those  living  in  the  county,  with  all 
or  the  most  of  whom  and  their  past  history 
both  tribunals  were  doubtless  familiar,  as  well 
as  a  knowledge  of  those  whose  votes  were  be- 
'ng  contested,  deciding  in  favor  of  the  ap- 


pellee; and  with  testimony  conflicting  In  It* 
character  this  coort  wodd  acarcdy  nnder- 
take  to  say  that  the  two  findings  were  not 
warranted  from  the  law  and  tbe  testimony. 
If  the  vote  of  the  Idiot  who  was  acting  and 
voting  through  his  oonunlttee  Is  exdnded. 
and  the  vote  of  Sparks  changed  from  GnltoD 
to  Lunsford,  StlU  It  would  leave  a  majori^ 
for  Culton;  and  when  you  read  the  testi- 
mony It  is  perfectly  manifest  that  Culton  is 
entitled  to  the  office.  In  Cowan  v.  Frowse, 
19  S.  W.  Rep.  407,  reported  in  K.entnd7  in 
a  case  like  this,  the  court  said:  "As  there 
is  evidence  ccmduclng  to  support  tlie  finding 
of  facts,  we  think  it  should  not  be  distnrhed 
by  this  court,  especially  as  the  finding  by  the 
circuit  court  agrees  with  that  of  the  contest- 
ing board."  Take  the  testimony  as  to  the 
vote  of  Coyle,  and  we  think  the  conrt  acted 
pnqteriy  In  excluding  It  ftxwi  tbe  list  of  legal 
voters;  and  so  of  others,  on  both  sides,  who 
voted  illegally.  It  will  be  seen  that  the  testi- 
mony warranted  the  finding,  and  particularly 
when  that  finding  Is  the  result  of  an  investi- 
gation by  two  tribimals  of  the  county  over 
which  each  of  these  parties  propose  to  pre- 
side as  county  Judge.  They  knew  the  voters 
and  those  entitled  to  the  exercise  oC  this 
right,  and,  when  confronted  by  the  witnesses 
adduced  by  each  party,  were  fully  compe- 
tent to  determine  the  place  of  reaideoce  of 
the  person  whose  vote  had  been  challenged, 
and  the  respective  ages  of  those  whose  vote> 
had  been  challenged  oa  account  of  infancy. 
The  failui-e  to  reside  In  the  county,  or  in  cer- 
tain precincts  of  the  county,  and  tbe  want  of 
the  requisite  age  to  vote,  constituted  tiie 
principal  complaints  made  by  the  appdlee. 
and  objectlcms  to  votes  cast  for  tbe  appd- 
lee  made  on  the  same  grounds  by  tbe  appel- 
lant; and  these  tribimals  having  beard  tb> 
proof,  and  made  a  Judgment  warranted,  and 
In  fact  required,  by  the  testimony,  this  court 
wlU  not  disturb  it 

The  only  objection  necessary  to  be  cansi<l- 
ered  is  as  to  the  sufficiency  of  tbe  notice  of 
contest  One  of  tbe  grounds  was  that  the 
officers  of  tbe  dectlon  at  a  named  precinct 
had  not  be^i  sworn  as  the  law  required. 
This  seems  to  have  be&a.  abandmed.  The 
seccmd  ground:  "That  a  number  of  iDegnl 
votes  had  been  polled  for  Lunsford  against 
Culton  by  those  not  entitled  to  vote  Said 
votes  were  in  the  town  of  McKee,  in  th« 
Hovse  Lick  prednot.  In  the  Coyle  prechiet. 
at  Cavanaugh,  and  in  the  Pond  CreA  pre- 
cinct" The  names  of  the  illegal  voters  are 
not  given,  or  tbe  reasons  why  their  votes 
were  Illegal,  and  it  would  seem  that  tlu^=• 
statement  would  scarcely  apprise  tbe  appe- 
lant of  the  grounds  of  contest  so  that  he 
might  be  prepared  to  meert:  them.  The  ap- 
pellant, in  his  reply  to  the  causes  of  con- 
test, sets  up  similar  charges,  and  as  indefi- 
nite as  those  made  by  the  appellee.  Tbey 
both  go  to  the  county  on  these  Issnes,  and 
by  their  testimony  In  a  very  short  time  make 
the  issues  sharply  defined,  by  disclosing  the 
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namen  of  thone  who  were  Illegal  voters,  and 
the  precincts  they  voted  In.  The  testimony 
before  the  contesting  board  was  not  objected 
to,  nor  any  motion  made  asking  that  the  no- 
tice be  made  more  certain  and  definite,  and 
It  was  not  until  the  case  reached  the  cir- 
cuit court  that  a  moti<m  to  qnagb  the  notioe 
was  made,  and  no  motion  was  In  fact  made  In 
that  court  to  make  the  statement  more  defi- 
nite. The  proof  was  all  In,  or  such  as  made 
a  case  for  the  appellee,  and  to  hold  that  the 
notice  should  be  quashed  after  an  Issue  had 
been  made  and  the  case  prepared  would  be 
trifling  with  the  contesting  board,  that  had 
passed  without  objection  on  the  merits  of 
the  controversy.  Nor  do  we  understand  that 
a  notice  of  the  purpose  to  contest  an  dectl(Mi 
should  contain  such  averments  as  would  be 
necessary  in  an  action  at  law;  and  when  a 
case  has  hem  tried  on  its  merits,  with  both 
parties  before  the  tribimal  empowered  to  de- 
termine the  questlcm,  this  court  ought  not  to 
Inquire  as  to  whether  or  not  the  notice  was 
as  certain  and  definite  as  required  In  ordi- 
nary pleadings,  and  so  the  circuit  court  acted 
properly  in  trying  the  same  issue  that  had 
been  tried  by  the  contesting  board.  The  law 
required  that  the  officers  of  an  dectlMi 
should  be  sworn,  yet  where  there  has  been 
a  fair  election  the  voter  will  not  be  deprived 
of  his  vote,  or  the  candidate  for  the  (^ce 
of  his  Section,  if  the  legally  qualified  voters 
hare  voted  for  him.  A  notice  of  a  c«»te8t 
because  of  illegal  votes  being  cast  for  the 
one  party  or  the  other,  whfle  it  should  be 
required  to  be  made  more  definite,  if  objec- 
tion is  made  in  proper  time,  is  sufficient  if 
parties  see  proper  to  make  an  issue  without 
objection,  and  proceed  to  investigate  the 
case.  The  appellee,  having  received  a  ma- 
jority of  the  legal  votes  cast,  was  properly 
adjudged  the  right  to  hold  the  ofilce  of  coun- 
ty judge.    Judgment  affirmed. 


RAFFERTY  et  al.  r.  BUCKLER. 
(Court  of  Appeals  of  Kentucky.    Not.  28,  18S3.) 

FOBECLOSUHl— PETITIO.V  FOK  HoUESTEAD— Re8 

Judicata. 
'Where  a  husband  and  wife,  who  had 
mortgaged  land,  had  a  judgment  of  foreclosnre 
■et  aiide  to  have  a  credit  for  a  homeatead  in- 
terest allowed,  and  the  lltiKation  reBulted  In  the 
exclusion  of  such  credit,  and  the  sale  of  the 
land  nnder  another  judgment  of  foreclosure, 
tbe  diOdren  of  the  mortgagors  conld  not  sub- 
sequently petition  for  the  allowance  of  anch 
credit 

Appeal  from  chancery  court,  Nicholas 
county. 

"Not  to  be  officially  reported." 

Petition  by  M.  Rafferty  and  others,  as  chil- 
dren of  mortgagors,  against  W.  T.  Buckler, 
for  a  homestead  interest  in  the  mortgaged 
hinds,  which  had  been  sold  on  foreclosure. 
Judgment  tat  defendant  Petitioners  ap- 
peal.   AfBrmed. 

Hanson  Koinedy  and  Kennedy  &  Son,  for 
appollee. 


PRYOR,  J.  The  averments  of  appellants' 
petition  show  that  this  controversy  was  end- 
ed by  a  forma:  litigation.  Rafferty  and  wife 
mortgaged  the  land  in  controversy  to  Buck- 
ler to  secure  a  large  sum  of  money,  and  It 
to  claimed  that  ttiis  sum  for  which  the  mort- 
gage was  given  was  oititled  to  a  credit  that 
would  reduce  the  principal,  so  as  to  leave  the 
appellants,  who  are  the  children  of  Raftcrty, 
with  a  homestead  In  the  mortgaged  property. 
Buckler  insisted  that  this  credit  was  applied 
to  removing  or  satisfying  a  lien  on  this  land, 
due  one  Minor.  He  filed  a  petition  in  equity 
to  foreclose  his  mortgage,  and  obtained  a 
judgment  for  the  sale  of  the  property  to 
satisfy  his  debt,  without  this  credit  Raf- 
ferty and  wife  came  in  and  had  the  judg- 
ment set  aside,  claiming  that  this  credit 
should  be  allowed  The  judgment  was  set 
aside,  and  the  matter  litigated  resulting  in 
the  exclusion  of  tbe  credit  and  the  rendition 
of  another  judgment  for  Buckler's  debt  and 
Interest  This  was  a  final  disposition  of  the 
case,  and  ended  the  claim  as  to  the  home- 
stead. The  mortgage  was  signed  and  ac- 
knowledged by  Rafferty  and  wife,  and 
passed  the  homestead  right,  and,  when  sold 
under  the  mortgage,  vested  the  purchaser 
with  title.    Judgment  affirmed. 


HILL  V.  THIXTON  et  aL 
(Court  of  Appeals  of  Kentucky,    Feb.  23, 1893.) 

Notes — Exeoctios— Fraud — ^Estoppel — (3ontem- 
poRANEons  AoREEMENT— Actios  bt  Assiqkee. 
Simultaneously  with  the  execution  of  a 
note  obtained  bj  fraud,  a  paper  was  also  ob- 
tained from  the  maker,  ginng  assurance  that 
the  maker  had  no  offset  or  defense  to  the  noto, 
and  that  It  wonld  be  paid  to  any  assignee.  Ildd 
that,  the  two  instmments  being  in  effect  but  a 
single  transaction,  and  the  assurance  in  the  one 
being  the  same  as  in  the  other,  the  maker  was 
not  estopped  to  defend  against  the  note  in  the 
hands  of  an  assignee.  Bennett  C.  J.,  dissent- 
ing. 

Appeal  from  circuit  cotirt,  Daviess  county. 

"To  be  officially  repOTted." 

Action  by  John  ThlxtMi  and  others  against 
W.  H.  Hill  on  a  note.  From  a  judgment  for 
plaintiffs,  defendant  appeals.     Reversed. 

J.  A.  Dean,  for  appelant  Weir,  Weir  & 
Walker,  for  appellees. 

HAZBLRIGO,  J.  In  the  summer  of  188S, 
Hill,  the  appellant  who  was  a  timid  and  un- 
lettered man,  was  visited  by  a  stranger,  who 
induced  ttls  assistance  towards  starting  his 
lightning  rod  enterprise  In  the  neighl)orhood 
by  obtaining  a  promise  to  let  him  rod  his 
house,  assuring  him  that  it  would  cost  him 
only  four  dollars.  In  a  few  days  some  four 
other  strangers  appeared,  and  proceeded  to 
decorate  his  bumble  shanty  with  the  most 
Improved  lightning  cond^ictors  known  to 
science.  After  completing  the  job,  they 
asked  him  to  sign  some  papers  which  they 
called    *'recommend.ntions,"     purporting    to 
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yrore  to  the  neighbors  the  good  character 
•t  the  work.  He  signed  bis  name  to  two  of 
these  papers.  He  could  not  read  writing; 
aad  could  scarcely  write  lila  name.  They 
then  presented  him  a  note  to  sign  for  $107.10^ 
due  in  six  m<mtha.  He  refused  to  do  so. 
Tliey  became  mad,  and  told  him  he  had  to 
sign  it  Angry  words  passed,  threats  were 
■uade,  and  finnlly  appellant  called  on  his 
mother  for  help.  The  talk  was  continued, 
the  men  declaring  that  he  must  sign  the 
vote.  They  threatened  to  sell  ills  home  in 
tlte  United  States  court  To  stop  the  excite- 
ment among  the  men,  and  prevent  a  diffi- 
culty, he  finally  signed  it  Coleman,  a  wit- 
ness who  was  present,  and  wcarking  for  the 
strangers,  and  who  had  come  there  with 
them,  testifies  that  he  was  employed  by  the 
lightning  rod  men.  That  "Hill  refused  to 
sign  the  note.  Mr.  Medanlch  told  him  he 
must  sign  the  note,  ^lat  they  employed 
lawyers  by  the  year,  and  that  a  number  of 
suits  did  not  cost  them  any  more  than  one 
suit.  That  they  did  not  sue  in  these  little 
roiirts  here,  but  they  did  all  their  buslnees 
in  the  United  States  court.  Mr.  HIU  still  re- 
fused to  sign  the  note,  and  i»'etty  hot  words 
followed.  Mr.  Hill  seemed  to  be  a  rery 
timid  man,  and  they  scared  him  into  algn- 
iug  the  note  by  threatening  him.  These  men 
were  rery  vicious,  bulldozing  kind  of  men, 
and  were  very  dangerous  men.  That  from 
conversations  with  the  men  be  learned  that 
the  cost  of  the  rod  put  up  tor  Hill  was  alK>ut 
$7.00,  and  that  the  profits  were  about  $100.00 
on  the  Job."  In  June,  1889,  the  appellee* 
Thixton  and  Atchison,  claiming  to  be  the 
owners  and  holders  of  the  note,  sued  Hill, 
the  appelant  thereon,  in  the  Daviess  circuit 
court  He  answered  that  the  note  was  not 
his  act  and  deed;  that  the  words,  "nego- 
tiable and  payable  at  the  Bank  ct  Owens- 
boro,  Ky.,"  had  been  inserted  therein  after 
be  had  put  his  name  to  it,  and  without  his 
knowledge  or  consent;  that  it  had  been  pro- 
cured, in  its  original  form,  by  fraud,  oppres- 
stoo,  and  intimidation,  and  be  tiad  executed 
It  to  save  himself  from  personal  violence, 
and  to  avoid  bodily  harm,  with  which  be  was 
threatened.  He  also  alleged  tliat  the  plain- 
tiffs' assignors  were  peddlers,  and  had  no 
license  as  provided  by  law.  Upon  the  state 
of  case  thus  presented,  we  presume  that  no 
court  would  sanction  the  enforcement  of  the 
cwitract  and  collection  of  the  note  sued  on. 
As  a  matter  of  fact  <hi  the  trial,  there  vna 
BO  contrariety  of  testimony,  the  foregoing 
facts  being  established  by  HIU,  the  appellant 
and  Coleman,  the  employe  of  the  payees  of 
the  note,  and.  while  denied  In  the  reply, 
were  not  contradicted  by  proof.  But  In  thehr 
reply  the  apiicllees  rely  on  the  following 
writings,  signed  and  delivered,  as  they  al- 
lege, on  the  day  the  note  was  executed,  as 
an  cstopi)el  airainst  any  defense  to  the  note 
med  on,  and  as  precluding  a  court  of  Jus- 
tice from  relieving  this  timid,  ignorant  coun- 


tryman from  this  bold  robbery.     The  writ- 
ings are  as  follows: 

"Recommendatioii.  To  all  wliom  it  ma.v 
concern:  This  is  to  certify  that  J.  Medanicb 
&  Co.,  agent  off  the  Franklin  Lightning-Bod 
Co.,  has  erected  their  oopper-covered  light- 
ning conductor  on  my  residence,  and  Ya* 
done  me  good  work,  and  glTUi  aatiatectkin  in 
every  respect.  I  take  pleasure  In  recom- 
mending them  to  all  In  need  of  rods.  July 
7th,  1888.     [Signed]     W.  H.  HIU." 

"To  all  whom  it  may  concern:  This  is  to 
certify  that  a  note  executed  by  me  to  J.  Me- 
danich  &  Co.,  for  one  hundred  and  seven 
and  10-100  dollars,  due  in  six  months.  Is  a 
Ixma  flde  debt  against  me,  and  there  is  n» 
offset  discount  or  counterclaim  or  defensti' 
against  the  same;  and  the  same  is  goml 
against  me  for  the  full  amount  thereof,  and 
will  be  paid  at  maturity  to  said  J.  Medanicfa 
&  Oa,  or  to  such  persona  as  th^  may  assign 
said  note  to.  Oiven  under  my  hand.  this, 
the  7th  day  of  Joly,  1888.  [Signed]  W.  K 
HliL" 

Appellees  also  attempted  to  avoid  the  al- 
leged want  of  license  by  filing  one  granted 
regularly  to  Medanich,  Shay  &  Co.,  (the  Co. 
lieing  Freeman,)  alleging  that  Shay  had  re- 
tired from  the  firm,  and  that  the  business 
was  being  conducted  by  Medanldi  and  Free- 
man, the  surviving  members;  and  this,  we 
think,  was  a  valid  license,  and  not  snch  a 
transfer  as  the  statute  denounces.  The  ap- 
pellant alleged  that  the  certificate  of  recom- 
mendation showed  on  its  face  that  the  work 
had  been  done  by  the  Franlclln  Lightning 
Rod  Company,  which  produced  no  Ucens*-. 
and  that  the  plaintiffs'  asslgnars  were  only 
agents.  Tlie  second  c^tiflcate  was  loert,  and 
he  alleges  want  of  knowledge  or  Informa- 
tion as  to  signing  it;  and  that.  If  be  dM  so. 
it  was  procured  by  fraud,  overreaching,  and 
deceit  and  with  intent  to  estop  him  In  hiit 
defense,  of  which  facts  the  plaintiffs  bad  no- 
tice before  ihey  bought  the  note,  and  knew 
also  that  the  transaction  and  drcumstanceti 
under  which  the  note  originated  were  sus- 
picious, and  sufficient  to  have  put  then  on 
inquiry.  The  trial  court  properly  Instructed 
the  Jury  on  the  subject  of  the  alteration  of 
the  note  aft^  its  ^ceonUon  and  ddiveiy. 
and  as  to  Its  procuration  by  frand,  threats, 
etc.,  but  expressly  modified  their  instructions 
by  telUng  the  Jury  to  find  for  the  plaintltCa, 
even  if  they  believed  the  note  to  haTe  been 
materially  altered,  or  had  been  obtained  by 
fraud,  threats,  etc.,  provided  they  furtber  be- 
lieved that  the  {dalntlffs  bought  and  became 
the  owners  of  the  note  in  good  fuittt,  relyiBg 
on  the  statements  contained  In  the  two 
certificates  named  alMve,  and  ^t>Ti(l«d  the 
defendimt  had  dgued  the  papers.  Thus  is 
presenti'd  for  our  consideration  the  real  qow- 
tlon  in  tlils  cose,  and  that  is,  wliat  effect  Is 
to  be  given  the  certificate  agi-eeing  not  to  set 
up  any  defense?  The  court  below  as3umv<1 
that  the  note  Itself,  containing  an  absolute 
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promise  on  its  face  to  pay  the  sum  named  at 
ItB  maturity,  and  importing  absolute  rerlty, 
might  be  Impeached  for  fraud  in  its  pro- 
cnrement,  and  yet  the  certificate  executed  at 
the  same  time,  importing  nothing  more  than 
is  certainly  and  definitely  Implied  in  the  note, 
coaM  not  be  so  impeached.  If  the  makv 
may  have  been  overreached  in  tbe  ezecn- 
tion  of  the  one,  Trhy  may  he  not  have  t>een 
in  the  execution  of  the  other?  And  tf  he  can 
impeach  one,  why  may  he  not  the  other? 
Tlie  case  of  Grabtree  t.  Atchison,  (decided 
by  this  court  on  October  1,  1882,)  20  8.  W. 
Kep.  260,  is  relied  on  by  appellees  here.  In 
that  case  it  is  said  that  "the  writing  ddlr- 
ered  to  the  payees  of  the  note,  and  exbiUted 
to  the  at^dlees  by  the  payees  to  indnce 
them  to  porchase  it,  and  npon  the  assmv 
aaces  of  wtiiob.  they  relied  in  wUng  tbe 
purchase,  was  eqnivalent  to  personal  as- 
surances made  to  the  appdleea  by  the  ap- 
pellant, face  to  face,  to  indnce  them  to  maJce 
tlie  purchase,  and  upon  which  they  relied  in 
making  the  purchase."  That  is,  that  the 
assurance  that  he  had  no  defense  was  a 
oonttnuing,  erer  present,  and  existing  tmth, 
asserted  "face  to  face"  to  "whomsoever  Jt 
might  concern,"  and  as  sndt  must  estop  the 
appellant  from  denying  the  truth  of  such 
assurance.  Bat  was  not  the  abst^nte  prom- 
ise of  the  appellant  contained  in  the  other 
writing,  executed  at  the  same  time,  (the 
note.)  agreeing  to  pay  the  sum  ot  $107.10  In 
six  months  after  date,  at  the  Bank  of  Ck>m- 
merce  of  Owensboro,  Ky.,  a  continuing  and 
existing  promise,  and  which  the  payors  were 
at  liberty  to  exhibit  to  the  appellees  and 
the  world  as  an  inducement  to  buy  the  per 
per?  And  why  shall  the  one  be  said  to  have 
the  force  of  a  "face  to  face"  assurance  that 
"the  same  is  good  against  me  fbr  'the  fnll 
amount  tbeteot,  and  will  be  paid  at  maturi- 
ty." any  more  than  the  other  is  a  "face  to 
face"  assurance  that  "I  will  pay  the  sum  of 
$107.10,"  which  was  the  fnll  amount  of  the 
note,  "in  six  mon1hs«"  which  was  at  its  ma- 
turity? In  the  case  of  Crabtree  ▼.  Atobison, 
sttpra,  the  answer  was  not  deemed  suffl- 
eieutly  explicit  to  raise  the  question  of  fraud 
in  the  procurement  of  the  certificate,  and  the 
case  was  revorsed  on  other  grounds.  The 
principle  announced  followed  the  case  of 
Wells  V.  Lerwis,  4  Mete.  (Ky.)  269,  and  no 
fraud  was  properly  alleged  by  the  defendant 
as  to  the  obtentlon  of  the  certificate.  We  are 
clear  tiiat  there  is  do  difference  in  principle 
between  the  assurance  given  In  the  note  and 
that  given  in  the  certificate:  And  yet  we 
know  that  a  sulwequent  "face  to  face"  as- 
surance, given  by  the  maker  of  a  note,  that 
be  would  pay  the  amount  of  It  at  its  ma^ 
turity,  is  an  estoppd  against  his  assertion  of 
any  defoase  thereto.  We  conclude,  there- 
fore, that,  as  the  promise  in  the  note  cannot 
be  given  the  force  of  a  personal  and  con- 
ttnual  assurance,  so  cannot  that  effect  be 
f^iven  the  oth^  and  accompanying  i>aper. 
They  are,  in  effect,  a  single  transaction,  and 


are  to  be  considered  as  tt  embodied  in  hut 
a  single  pa^r,  executed  and  delivered  to- 
gether; they  stand  or  fall  together.  What 
may  be  used  to  impeach  the  one,  may  be 
used  to  Impeach  the  other.  There  is  not  as 
idea  or  thought  expressed  in  the  one  paper 
which  is  not  expressed  in  the  other.  In  the 
certitlcate  we  have  that  which  is  but  the  ex- 
tended meaning  of  the  note:  "Booa  flde 
debt  against  me."  Certainly  the  note  dis- 
tinctly imports  as  much:  "No  offset,  or  dis- 
count, oountorclalm,  or  defense."  Of  eourss 
not.  Says  the  note,  by  clear  implication: 
"The  same  is  good  against  me,  and  will  be 
paid  at  matnrlty."  Verily,  these  assurances 
are,  even  in  express  terms,  embraced  in  the 
note. 

The  case  of  Wdls  v.  Lewis,  4  Mete.  (Ky.) 
260,  cited  against  this  view,  was  where  nei- 
ther the  note  nor  the  accompanying  paper 
was  attached  for  fraud.  The  considcratioa 
alone  of  the  note  was  sought  to  be  im- 
peached, and  its  malurs,  having  yolnntarilf 
given  the  certificate  that  they  had  no  offset, 
in  order  to  give  currency  to  their  paiier. 
would  have  been  guilty  of  perpetrating  a 
fraud  <m  the  innocent  bolder  if  defense  had 
been  allowed.  If  the  note  and  Its  accom- 
panying "letter  of  credit"  were  executed  vol- 
untarily, and  free  from  imposition  and  fraud, 
then  recovery  should  be  had;  if  the  note  «r 
Its  certlflcate  of  good  character  were  not 
80  obtained,  then  whatever  defoise,  discount 
or  offset,  might  have  been  used  against  the 
original  obligee^  uulj  be  used  against  the 
asrignee.  Such  is  the  purport  of  the  stat- 
ute regulating  the  assignment  of  such  paper. 
Moreover,  we  are  by  no  means  certain  that 
the  appellees  were  free  from  notice  suffi- 
doit  to  have  put  them  on  inquiry.  They  had 
been  told  by  a  party  from  whom  they  were 
seeking  InfDrmatlwi  as  to  his  solvency  that 
HUl  was  poor;  that  his  brother  was  put- 
ting up  the  money  wlUi  which  to  buy  the 
little  farm;  that  he  was  too  good  a  man  t» 
be  Imposed  on  by  lightning  rod  men,  and 
that  there  was  certainly  something  wrong 
about  the  note.  Upon  presentation  of  the 
note  alone  of  the  appellant,  importiug,  as  it 
did,  a  valid  consideration,  and  containing  aa 
exjirees  promise  to  pay,  in  the  usual  form,  a 
purchase  would  have  been  more  In  aoeord- 
ance  with  the  usual  course  ei  trade  than 
when  the  holder  shows  evidence  of  the  ne- 
cessity of  fortifying  his  property  by  a  sus- 
picions overshow  of  virtue.  It  was  a  state- 
ment on  which  they  hod  but  sUm  ri^t  t* 
rely.  It  was,  indeed,  calculated  to  arouse 
and  excite  auspioion.  An  ordinary  and  un- 
suspicious looking  promissory  note  was  in 
bad  company  when  it  had  to  be  backed  up 
by  such  an  unusual  paper.  The  majority 
opinion  of  the  court  in  Jaqua  v.  Montgomery, 
33  Ind.  86,  sustains  this  view.  In  that  caaev 
Gregory,  O.  J.,  who  delivered  one  of  the 
opinions,  in  speaking  of  such  an  accompany- 
ing paper,  says:  "It  looks  too  much  like  the 
act  of  the  thief  in  attempting  to  cover  up  hia 
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crime."  nie  JudsnneBt  below  U  rersraed, 
with  direcdona  to  allow  the  case  to  proceed 
according  to  the  principles  of  this  oi^nlon. 

BENNETT,  a  J.,  (dissenting.)  The  ap- 
pellees, as  the  assignees  of  J.  Medanlch  & 
Co.,  sued  the  aK>ellaDt  on  a  note  for  $107. 
To  the  plea  of  no  c<»sideration,  fraud,  and 
duress  the  appellees  replied  that  they  were 
purchasers  of  the  note  for  value,  and  with- 
out notice  of  the  matters  alleged,  and  were 
induced  to  make  the  pnrchase  by  the  repre- 
sentaticMis  of  the  appellant,  contained  in  a 
writing  signed  by  him,  and  deUvered  to 
Medanicb  &  Co.,  to  be  used  by  them  in 
Inducing  the  sale  of  the  note,  and  which  in- 
duced the  appellees  to  purchase  it  Said 
writing  represents  the  debt  as  being  bona 
fide  against  the  appellant;  that  "there  is  no 
offset,  discount,  or  counterclaim  or  defense 
against  the  same;  that  the  same  la  good 
against  me  for  the  full  amount  thereof,  and 
will  be  paid  at  maturity  to  said  J.  Medanlch 
&  Co.,  or  to  such  persons  as  they  may  as- 
sign said  note  to."  The  appellees  relied  np<m 
said  representations  as  an  estoppel  to  the  de- 
fenses indicated,  which  the  lower  court  sus- 
tained, and  wlilch  the  superior  court  af- 
firmed. It  wiU  be  seen  that  the  opinion  of 
the  majority  of  the  court  reverses  the  lower 
court  and  the  superior  court  upon  the  ground 
that  the  estc^p^  pleaded  was  not  available 
if  J.  Medanlch  &  Co.  bad  defrauded  the  ap- 
pellant in  obtaining  the  note  and  writing. 
That  this  is  the  meaning  of  the  opinion, 
there  can  be  no  doubt.  In  order  for  the 
court  to  reach  its  conclusion,  it  found  Itself 
compelled,  although  disclaiming  it  verbally, 
to  Ignore  and  overrule  the  cardinal  feature 
of  the  law  of  estoppel  as  expressed  by  its 
own  repeated  decision,  to  wit:  If  a  person 
by  his  false  speech  or  conduct  induce  an- 
other person  to  act  differently  from  what 
he  wonld  have  otherwise  acted,  such  person 
cannot  thereafter  deny  the  truth  of  his 
speech  <xe  conduct,  and  show  the  real  truth 
of  the  matter,  because  such  showing  would 
be  a  deception  and  fraud  practiced  upon  an 
innocent  person.  Such  person  Is  estopped  to 
deny  the  truth  of  his  speech  or  conduct,  al- 
thongh  he  may  have  been  deceived  and  de- 
frauded into  such  speech  or  conduct  by  other 
persons,  provided  the  person  thus  Influenced 
was  innocent  and  ignorant  of  the  fraud  of 
such  other  persons.  So,  also,  if  such  person 
authorizes  another  person  to  make  certain 
asstminces  to  another  person  that  certain 
things  arc  true,  and  which  assurances  such 
person  does  in  good  fSlth  act  on  as  true,  it  is 
equally  well  settled  that  the  person  author- 
ising the  assurances  cannot  deny  their  truth; 
for  to  allow  him  to  do  so  wonld  be  a  ftaud 
upon  the  person  thus  acting  upon  them.  In 
sach  case  the  person  authorizing  the  assur- 
ances wonld  not,  as  ngalnst  the  person  act- 
ing upon  them,  be  allowed  to  show  that  the 
person  whom  he  authorized  to  malie  them  In 
his  behalf  had  obtained   the  authority   by 


defrauding  him,  because  the  person  wlio  act- 
ed on  the  assurance  would  be,  nerertbdess, 
defrauded  by  the  person  giving  the  auUior- 
Ity.  It  seems  to  be  perfectly  settled  tliat  if 
two  persons  are  defrauded,  and  loss  must 
fall  upon  one  or  the  other,  tliat  one  that 
aids  in  bringing  the  fraud  about  mnst  suffer 
the  consequences;  the  loss  mnst  follow  him. 
He,  in  equity,  is  the  wrongdo«'.  He  lias  fai- 
trusted  the  authority  to  another  to  say  to 
still  another  or  others  that  he  wonld  do  so 
and  so  In  order  to  induce  them  to  act;  and. 
If  such  others  rely  upon  that  information  as 
true,  and  act  upon  It.  but  it  tarns  oat  tliat 
die  iierson  giving  the  authority  was  defraud- 
ed by  the  person  to  whom  it  was  gives,  he 
must  bear  the  loss;  for  to  allow  the  per- 
son giving  the  authority  to  repudiate  the  set 
because  the  person  to  whom  he  gave  it  de- 
frauded him,  would  be  to  allow  him  to  de- 
fraud the  person  who  acted  in  good  faith 
upon  the  authority  given.  Therefore,  which 
one  of  these  Innocent  persons  should  bear 
the  burden  of  the  fraud?  I  say  it  is  per- 
fectly well  settled  that  the  person  giving  the 
authority  must  be«r  the  burden,  becans<>. 
bat  for  him,  the  person  acting  on  the  au- 
thority would  not  have  been  defrauded;  and 
he  must  bear  the  loss  as  far  as  such  per- 
B(Mi  is  concerned,  and  look  alone  to  the  per- 
son that  wronged  him  for  redress.  It  mar 
be  that  his  hope  from  that  source  is  non- 
avalllng,  but  th.at  fact  does  not  Justly  him 
in  perpetrating  a  wrong  upon  such  person 
whom  he  has  induced  to  act  upon  a  false- 
hood and  worst  his  condition.  I  say  that  in 
a  case  like  this  it  is  the  fraud  practiced  by 
the  person  upon  another  that  estops  lUni 
from  denying  the  truth  of  his  assertion,  upon 
the  truth  of  which  the  other  person  has  been 
induced  io  act  and  change  his  condition. 

The  opinion  holds  that  the  note  and  paper 
giving  the  assurance  that  Hill  had  no  oflSet 
or  defense  to  the  note,  and  It  would  be  paid 
to  the  aaslgnee,  were  rimultaneously  execnt- 
ed,  and  must  be  regarded  as  one  and  the 
same  transaction;  and,  as  the  promise  con- 
tained in  the  note  Implied  as  much  as  said 
writing  expressed,  and  as  the  payor  was  not 
cat  off  from  his  defense  of  fraud,  eta.  in  the 
obtention  of  the  note  In  the  hands  of  the  as- 
signee, BO,  likewise^  he  might  make  the  same 
defense  to  the  simaitaaeous  writing,  both  be- 
ing but  one  transaction,  and  subject  to  the 
same  defenses  in  the  hands  of  the  assignee. 
This  view  of  the  case  certainly,  in  effect, 
overrules  the  Orabtree  Case,  20  S.  W.  Rep. 
260,  (decided  by  this  court,  and  marlied  to 
be  reported,  in  October  last;)  for  the  same 
written  assurances  were  relied  on  in  that 
case  OS  In  this  case,  and  the  pleas  of  no  coa- 
ddoratlon  and  fraud  made  and  the  plea  of 
estopp^  made  to  said  pleas  as  in  this  case; 
and  tills  coart— all  of  the  Judges  concurring— 
decided  that  the  assurances  given  in  said 
writing,  and  which  induced  the  assignee  to 
make  the  purchase,  estopped  Orabtree  from 
asserting  tiie  truth  by  showing  no  considera- 
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-tion  and  fraud.  Sny  what  you  please,  bat  I 
.have  given  the  plain,  practical  meaning  of 

•  the  decision,  which  Is,  in  effect,  overruled. 
.  But  the  court  seems  unable  to  see  the  dlffer- 

•  ence  between  the  note's  promise  and  the 
.  promise  contained  in  the  agreement    But  let 

us  see  if  tuere  Is  not  a  wide  and  valid  dlffer- 

•  ence.  A  promissory  note,  by  chapter  22,  {  6, 
€ren.  St.,  is  subject  to  all  defenses  in  the 
hands  of  an  assignee  that  might  be  used 
against  the  payee;  therefore  the  promise  to 
pay  contained  in  the  note  is  made  subject  to 
defenses,  etc.  But  it  is  undoubtedly  the  law 
that  the  payor  may  agree  and  bind  himself 
tor  a  valuable  consideration  to  make  no  de- 

-fense  as  against  the  payee;  and  also  be  may, 
'Without    the    valuable    consideration,    estop 

-  himself  from  making  defenses  as  against  an 
assignee  of  the  note.  Why?  Because  If  he 
gives  assurance  to  the  assignee  that  the  note 
is  not  subject  to  defense,  and  the  assignee  is 
induced  to  buy  it  upon  the  faith  of  that  as- 
surance, the  maker  would  commit  a  fraud 
upon  him  if  allowed  to  deny  the  truth  of  the 
assurance.  Therefore,  to  prevent  the  fraud, 
he  is  estopped  to  deny  it  But  the  opinion 
says,  if  it  is  a  simultaneous  agreement  it  be- 
comes a  part  of  the  note,  and  the  rule  does 

'  not  apply.  Well,  suppose  the  agreement  was 
ooQtained  in  the  note  itself,  and  the  assignee 
should  be  Induced  to  purchase  it  upon  the 
faith  of  the  assurance,  would  not  the  maker 
be  estopped  to  deny  it?  Why  not?  The  as- 
aaiance  is  an  agreement,  not  an  essential  part 
oC  a  simple  promissory  note,  but  an  addition  to 

■  It.  The  simple  promise  by  the  note  to  pay  is 
made  subject  to  all  defenses  in  the  Iiands  of 
the  assignee  that  could  be  made  against  the 
payee;  and  the  agreement,  although  con- 
tained In  the  note,  is  an  addition  or  collateral 

-to  the  rimple  promise,  and  estops  tbe  payor 
from  setting  up  defenses  as  against  the  as- 
signee, because  of  the  fraud  that  be  would 

.practice  upon  him  by  so  doing.  Now,  as  to 
the  simultaneous  agreement  not  effecting  an 

'  estoppel,  it  seems  that  this  court  is  fully 
committed  the  other  way.  In  the  case  of 
Barbaroux  v.  Barker.  4  Mctc.  (Ky.)  47,  the 
appellant  and  HoUrooke  executed  to  each 
other  their  respective  promissoiy  notes  for 
preceding  indebtedness,  ogreeing  that  each 
might  use  the  note  executed  to  him  for  the 

-purpose  of  raising  money.  Barbaroux,  at 
the  time  be  executed  his  note,  gave  to  HoU- 
rooke a  writing,  saying,  "You  may  use  my 
notes  anywhere  you  can,"  except,  eta    To  a 

-  stilt  by  HoUrooke's  assignee  on  the  note  exe- 
cuted by  Barbaroux.  the  latter  pleaded  HoU- 
rooke's note  as  an  offset,  but  the  court  held 
tihat  Barbaroux  was  estopped  from  pleading 
the  offset  against  the  assignee,  because  to 
allow  it  would  be  a  "fraud"  upon  liim.  In 
the  case  of  Smith  v.  Stone,  17  B.  Mon.  170, 
171.  the  assignee's  agent  asked  the  maker  of 
the  note,  before  the  assignment  if  the  note 
was  aU  right,  and  he  repUed  that  it  was,  and 
would  be  paid  at  maturity,  and  upon  the 

-.Caltti  of  which  the  note  was  purchased,  and  it 


was  held  that  the  maker  was  estopped  from 
making  defense  to  the  note  in  the  hands  of 
the  assignee,  because  it  would  be  a  fraud  up- 
on him.  Now,  the  two  cases  in  4  Mete— one 
referred  to  In  the  opinion— show  that  the 
agreements  that  estopped  the  makers  of  the 
Instruments  were  made  simultaneously  with 
the  promises,  and  that  the  court  held  such 
simultaneous  agreements  to  work  an  estoppel 
In  favor  of  the  assignee;  and,  without  fa- 
tiguing the  reader  with  any  more  citatton.s. 
I  can  assure  him  that  there  are  many  more 
authorities,  including  this  court,  to  the  same 
effect  But  it  Is  said  that,  inasmuch  as  the 
simultaneous  writing  was  obtained  by  fraud, 
Mr.  Hill  is  not  estopped  from  defending, 
although  innocent  parties  wero  induced  by 
the  assurance  to  buy  the  note.  But  it  seems 
to  me  that  this  view  destroys,  in  a  great 
measiure,  the  doctrine  of  estoppel,  the  con- 
troUlng  and  essential  feature  of  which  Is  to 
prevent  fraud  by  estopping  a  person  whose 
assurances  have  been  given  to  Induce  others  to 
act,  and  but  for  which  they  would  not  have 
thus  acted,  from  denying  the  truth  of  the  as- 
surances. To  aUow  the  person  giving  the 
assurances  to  say  he  was  mistaken,  or  he 
was  defrauded  into  making  them,  by  a  third 
person,  would  defeat  the  very  object  that 
equity  has  in  view  in  estopping  him,  and 
strip  the  doctrine  of  its  beauty;  for  there  is 
nothing  more  rq>u]8lve  to  honest  and  ftUr 
deaUng  than  to  allow  a  person  to  say.  It  Is 
true,  "I,  in  order  to  induce  you  to  buy  this 
note  at  Its  fair  value,  agreed  with  you  that 
It  would  be  subject  to  no  defense  in  your 
hands,  and  it  would  be  promptly  paid  to 
you,  and,  thus  Induced,  you  did  buy  it  at  its 
fair  value,  and  without  notice  of  any  in- 
firmity; but  as  the  person  to  whom  I  gave 
the  assTunnce,  in  order  for  him  to  give  it  to 
you,  obtained  the  assurance  by  fraud,  I  am 
therefore  authorized  to  defraud  you."  But, 
says  the  other  person:  "It  Is  weU  settled  that 
If  a  loss  is  to  faU  ui>on  either  of  us  by  rea- 
son of  the  fraud  of  that  other  person.  It 
should  faU  upon  you.  because  you  author- 
ized him  to  give  me  your  assurance,  which  he 
did,  and  by  which  I  was  influenced  to  make 
the  purchase;  and  I  did  not  know,  and  had 
no  reason  to  believe,  that  he  obtained  the  as- 
surance from  you  by  fraud,  but  you,  never- 
theless, gave  out  the  assurance,  and  caused 
the  fraud  to  be  practiced  upon  me.  Tou 
should  therefore  bear  the  loss,  and  not  me, 
who  is  entirely  innocent"  "OhI  oh!"  says 
the  other,  "you  forget  that  the  written  as- 
surance that  I  sent  yon  by  that  person  was 
made  simultaneously  with  said  note;  there- 
fore I  am  not  estopped  to  deny  it  even  as 
against  yon.  an  innocent  purchaser,  deceived 
and  defrauded  by  the  assurances  given  out 
by  me  that  it  was  obtained  from  me  by 
fraud;  but  If  I  bad  sent  it  out  just  an  hour 
or  two  afterwards,  as  an  independent  agree- 
ment, you  would  liave  had  me  boxmd  hard 
and  fast  but  as  It  Is,  I  have  got  you,  old 
boy.    The  loss  must  fall  upon  you,  and  I  go 


Digitized  by 


Google 


952 


SOUTHWESTERN  BEPORTEB,  Vol.  23. 


(Ky. 


8C0t-fr«e.  It  is  trne,  I  recognize  the  equity  ot 
the  rule  that  If  I  give  out  BaBunmees  intend- 
ing yon  to  act  on  them  as  tme,  and  you  do 
act  on  them  as  true,  I  cannot  tbereafter  aay, 
so  far  as  yoa  are  concerned,  they  were  nntme, 
if  my  saying  so  would  affect  your  rights  ac- 
quired upon  the  ISalth  of  those  nasuranoes,  al- 
though the  asBorancea  were  obtained  from 
me  by  the  fraud  of  the  person  that  gare 
them  to  you  for  me,  because  it  would  be  a 
fmud  upon  you  for  me  to  do  s».  And  al- 
though I  was  defrauded  by  such  person  into 
giving  the  assurances  upon  which  yon  acted, 
I  should  bear  tlie  leas.  Instead  of  yon,  be- 
cause the  loss  should  fall  upon  the  one  that 
caused  It;  and  as  I,  so  far  as  you  are  con- 
cerned, cauaed  it,  I  should  bear  the  loss,  and 
not  you;  but  the  court  has,  luckily  for  me, 
but  wholly  unexpected  by  me,  come  to  my 
r^eC,  because  I  happened  to  execute  a  note 
about  the  same  time  that  I  executed  the  as- 
surancea  upon  wtalcta  yon  acted,  which  was 
obtained  from  me  by  the  fraud  of  another 
penoo,  and  which  fraud  releases  me,  and 
^ifbi  the  loss  npon  you.  who  had  notiilng 
Trhaterer  to  do  with  the  fraud  upon  me,  but 
was  an  innocent  party  all  the  way  through. 
Nataral  Justioe  requites  that  I  should  bear 
the  loas,  instead  of  you,  because  I  sent  those 
iissuranoea  to  you,  independently  at  the  simple 
promise  in  the  note,  as  an  additional  induce- 
ment to  you  to  buy  the  note.  But  law  is 
taw,  and  thus  it  is  recently  wi-ltten;  and  we 
are  all  bound  thereby.  But  here  are  the 
Meta  cases,  the  B.  Mon.  case,  and  otjiers, 
and  lastly  the  Onibtree  Case,  that  say  the 
fact  that  the  agreeuient  waa  made  simtil- 
taneouBly  with  the  note  makes  no  difl»«nce; 
that  the  agreement  is  not  merely  a  simple 
promise  to  pay,  and  subject  to  all  defenses, 
but  it  Is  a  substantive  agrennent  that  binds 
the  party,  and  he  Is  estopped  to  deny  it.  If 
the  denial  affects  the  rights  of  the  person  ac- 
quired upon  the  faith  of  the  agreement. 
Yes,  yes;  that  Is  all  true;  but  yen  had  Just 
as  well  talce  leave  of  the  late  lamented  Crab- 
tree,  who,  in  October,  18D2,  was  required  to 
pay  out  his  hard  dollars  because  he  was 
estopped  from  denying  the  truth  of  this  same 
agreement,  because  the  denial  would  defraud 
yon.  But  tn  February,  1SU3,  thMe  waa  new 
ligltt  turned  on  by  Indiana,  and  I  am  relpiised 
from  the  very  same  obligation,  because  the 
fraud  I  perpetrated  upon  you  does  not  estop 
me  from  showing  that  that  aweet-acented 
geranliua  that  I  sent  to  you  as  the  bearer  of 
my  assurances,  upon  which  you  acted  in 
good  faith,  acted  the  rascal  with  me;  and. 
In  order  to  get  even  with  him,  I  am  priv- 
ileged, under  tiie  sporadic  decision  of  In- 
diana, to  act  the  macal  with  you,  and  mulct 
you  for  acting  upon  the  truth  of  the  asanr- 
anccs.  You  should  have  known  be^er,  .voa 
iiliut;  and  for  your  foUy  you  must  bear  the 
loKS,  not  me."  "I  should  have  known  better? 
How  could  I  have  known  better?"  "In- 
stinct, instinct,  Hal.  is  a  great  thing.  You 
should  have  known  t>etter  on  instinct"    But 


there  Is  another  precedent  in  favor  of  Ifee 
Indiana  opinion  that  I  came  near  fbrgettlag. 
I  allude  to  the  celebrated  speedi  of  old  man 
Sixty,  before  Judge  GtsseU,  of  Hendenon. 
Ey.  He  said:  "Bverybody  cheats  me,  asd  I 
dieats  everybody;  and  erverybody  dot  I  cheats 
must  submit,  because  eyerjhoij  cheats  me- 
Dot  Is  equity  for  yon.  sir."  But  it  is  stated 
Id  the  opinion  tliat  the  Crabtree  opinion  ' 
reversed  on  "other  groonds."  W^  it 
reversed  upon  the  one  ground  of  error  In  tbe 
lown  court  as  to  tbe  order  oC  afgament. 
But  it  is  as  true  as  truth  itself  that  it  was  In 
all  other  respects  affirmed,  because,  the  slmul- 
taneouB  writing  having  Indneed  othets  to  sec 
Mr.  Crabtree  would  have  committed  a  frand 
up«m  them,  had  he  been  allowed  to  deny  tbe 
tntth  of  the  writing. 

Rehearing  denied. 


COMMON-WEALTH  v.  DAT. 
(Court  of  Appeals  of  Kentucky.    Nov.  18. 180a> 
iMTOxiGAiuia  Liquors  —  Flhkiko  Cocstt  Pbo- 

BIB1TI0N  Law  —  COKSTBDCnuN    OF  SiXTCTB  — 

Validitv. 

1.  The  "Fleming  County  ProUWtlon  Iaw," 
U  V-3.  provide  that  it  shall  be  unlawful  to 
sell,  loan,  or  traffic  in  liquors  in  any  quantity 
whatever,  except  that  the  act  shall  not  apply  to 
n  resident  physician,  who  in  good  faith  pre- 
scribes it  as  medicine^  ser  to  sales  by  distiHeri-** 
in  quantities  not  ices  than  10  gaHons,  and  then 
not  to  .be.drank  on  the  premises  where  sold,  nor 
to  those  who  famish  it  to  members  of  their 
owa  family,  or  to  invited  guests  at  their  own 
household.  Section  4  povides  that  "any  per- 
son" violating  section  1  shall  he  fined  not  Has 
than  $100  or  more  than  S300.  Section  5  pro- 
vides that  any  physician  who  shall  fnmish  sodi 
liqnocB  to  any  person  except  as  a  mediciae  Aall 
be  fined  flOa  HM,  that  saeh  act  does  not 
impuse  a  different  penalty  on  physiciana  than  on 
othn  persons  for  the  same  offense,  and  is  i;<>!, 
therefore,  unconstitutional  for  encli  reason;  hut 
section  6  is  intended  to  proiride  a  distinct  pen- 
alty for  physicians  who  prescribe  liqusra  to  be 
used  otherwise  tlian  as  a  medicine. 

2.  Section  6,  providing  that  the  procuring  or 
delivery  by  one  person  of  liqnor  cor  aaothcr, 
unless  a  member  of  the  sane  family,  or  invited 
guests  at  their  own  hons^old,  "to  be  draak 
as  a  beverage,"  shall  be  deemed  a  sale  under 
the  provisioiis  of  section  1,  etc.,  is  not  a  Gniita- 
tio'.i  on  sectiOB  1,  and  a  person  who  sella,  bar- 
ters, gives,  or  loans  liquors  to  another,  as  de- 
nonnced  in  section  1,  is  guilty  of  a  violation  of 
such  section,  ^whether  the  liqnor  is  '*to  be  drank 
as  a  beverage"  or  not 

3.  Section  6  Is  intoided  to  bring  within  the 
provisions  of  the  act  all  persons  who  proear* 
from  the  sdler  and  deliver  to  the  purchaser 
such  liqnora,  and  thus  prohibit  the  importatioB 
of  liquors  into  such  eoonty. 

*T\>  be  offlolally  reported." 

Supplemental  opinion,  filed  at  tiie  re«iaest 
of  the  attorney  gen^td. 

For  report  of  tarmer  opinion,  see  23  Bw  W. 
Bep.  103. 

HAZELKIGO,  J.  We  are  asked  by  tbe 
learned  attorney  general  to  extend  tbe  opin- 
ion in  this  case,  and  by  a  coostmetion  of  the 
act  in  question  to  settle  the  law  regrdattng 
tbe  sale  of  liquors  in  Fleming  county.    Tlie 
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act  piovlde*:  "Section  1.  Tliat  it  sboU  be 
uiditTi:fid  for  any  peraoa  to  a^,  barter,  glre, 
Utma  or  traffie  in  sybrituoHS.  Timma  or  taait 
hqvoea  la  may  qfjaaUty  whataver,  wltbia  tke 
cmtBtjr  o£  Fleiainc,  except  aa  bereiaaf ter  pro- 
vided. See.  2.  Xhlft  ax;t  shall  not  appl?  to 
tk«  proctirliig  or  VMe  of  wise  for  sacsaincBtal 
purposes,  «■  to  a  regular  reaideat  practlciBg 
ptayslcUjo,  who  la  good  faltb  prescribes  tbe 
same  as  a  medJeine  t»blB  patient  or  patients, 
M'  to  a.  aale-  froBi  a.  ilstlUery  \m  th*  connty 
by  tlie  owner  tbereof  or  hl»  aceat,  at  any 
one  tnae  la  n.  quantity  not  lesa  tban  ten 
liptUous,  and  thai  not  to  h&  drank  oa  tiie 
Vi-esHioea  wbore  sold,  or  prcaifwa  adjacent 
thereto.  Sec.  &  Nor  aball  this  act  or  ita  pro- 
villous  apply  to  those  who  give  or  furaiah 
spirituous  vinous  oc  malt  liquors  to  a  mem- 
ber or  members  of  tlieir  own  family,  or  their 
Invited  gueata  at'  tbelr  o^vn  liousehold.  Sec. 
4.  Any  person  TlolatiDg  tte  provisiaDs  of 
tbe  &eat  secUoa  of  tbia  act  shnll  be  flacd  not 
less  than  one  hundred  nor  oxceeding  three 
baudtted  dollars,"  etc.  "Sec  &  Any  pliysl- 
cixn  ivbo  sh.-iU  furnish  spiritnous,  vinous  or 
aialt  Uqaors  to  .-uiy  persoo  or  persons  accept 
as  a  Boediicliie  shall  be  flneA  one  hundred 
dollars  for  each  offense  to  be  r(^c(rvered."  etc 
"Sec.  ft.  The  jirocuring  for  oc  the  deUrery  by 
one  person  of  UQiior  to  aaallier,  n&less  a 
member  of  the  same  family,  or  tbeir  invited 
guests  at  tbelr  own  bousebotd,  to  be  dxanl: 
as  a  be>verage,  abaU  bi>  deenind  a  sale  ua- 
der  the  proviaiiaiw  at  tbe  first  Hcction  of  tUs 
act,  and  sobiect  tbe  party  proeorbig  or  de> 
Itvertog  tbe  same  to  tbe  penalties  annexed 
for  a  violation  at  said  aeetloui"  Xlien  foir 
low  otber  sections  prortdhig  for  a  vote,  aad 
tbe  enfbrcenienc  of  the  prorlslons  of  tbe  act 
by  tbe  county  officers,  etc 

It  is  contended  by  tbe  appellee  (1)  that  tbe 
act  is  unconstitutional,  because  it  Imposes  a 
different  penalty  on  physicians  Ibr  furnisb- 
tag,  liquors  ttuui  on  other  persons,  bnt  we 
think  that  different  penalties  fbr  the  same 
effeaae  are  not  Intended  to  be  imposed.  The 
letter  of  the  act,  it  is  true.  Imposes  tbe  pen- 
alty of  1100  on  tbe  physician,  who  shall 
"lumlsfa"  aoch  liquors,  aad  of  from  HOO  to 
$300  on  other  persons  famJobing  tbe  aamei 
Bat  it  is  evident  that  the  offense  attempted 
ta  b»  pravMed  agaiast  la  tke  tftb  seetk>n 
aa  to  pbyaiciaaB  is  that  ot  praserlUiig  Uqaors 
save  aa  a  medldtee.  We  dio  not  doubt,  tbsit  iif 
a  phyaidaa  famlsbes  saeb  Ilqjuors  to  afl»> 
other  to  lae  drank  as  a  beverage,  be  wontd 
be  pualflhabla  under  the  fourth  seeti«n,  as 
other  persoaa.  Ba  Is  excepted  from  tlse  act 
only  whca  be  *in  good  faith  p*cgcribes  tbe 
saoie  asi  a  sieMclBa."  If  be  peeserlbes  it  to 
be  ased  otherwise  than  as  a  mediciBe,  hs'  Is 
panishabic  nader  tbe  fifth  section. 

The  apprilee  Iseista  that  tbe  sixth  mi»- 
tloa  i»  a  Uniltatlon  oa  tbe  ftrat  aectlosk,  That 
"tbe'  pcocaclng'  for  or  tbe  d^ivery  b^  on* 
peosoa  cC  IlqaMra  t»  anotbec  *  *  *  to  be 
drank  am  a  benerage,"  constitntea  tiie  scWng, 
bortcrisfl;  j^vln&  aad  loaning  as  desigaated 


In  tbe  ftrat  section;  and  sucb  Uqnocs  must  be 
so  sold,  baita«d,  given,  loaned,— that  is,  pro- 
cured for  anddeUvered  toamotber  to  be  drank 
as  a  beveracsi— before  tbere<  can  be  im  Infrac- 
tlcm  of  tbe  law.  TMs  contention  ts  not  with- 
out plansiblUty;  sind,  ii  tbe  siatb  section  is 
ta  be  regarded  as  a  UoiMatlan  on  the  first, 
aad  "tbe  proenrlng  for  ear  deUresy  by  one  per- 
son at  liquocs.  to  another"  Is  to  Ik  iregarded 
aa  coaatituting  tbe  sale,  barter,  gift,  and 
loan  aaHitionedL  la  tbe  first  seetknt,  then,  as 
a  chain  eanaot  be  stroqger  tlian  Its  weak- 
est point,  the  laaportant  modiftcatioaj  found 
in  tbe  slxtta  sectlcm,  "to-be  drank  as  a  bev- 
ertige^"  must  be  regarded  aa  qEuabfying  the 
act  of  fomisUng  sacta  HqiiMs:  as  denouaeed 
in  both  the  first  and  sixth  sections.  Not  tbe 
diatiller  aleoe^  therefore,  or  tbe  lacrcbant. 
or  tbe  grocer,  or  the  driwglBt  may  fnmlab 
aacb  Ikinors,  bat  any  persoa  may  do  so,  pro- 
vided tlier'  are  not  fUmisked  "to  tie  drank  a^ 
a  beTerage."  Of  coarse,  if  tbia  be  the  proper 
coastruiHlon  at  tbe  act,  it  sbtnsld  not  argue 
against  its  adosrtioii  by  us  that  sales  ti  liquor..' 
fw  medicinal  puipoacs,  and  not  to  be  draok 
as  a  beverage,  wotdd  increase  rapidly  la  tbat 
hitherto  bealtby  locality;  alOoagta  it  aiust 
be  admitted  that,  if  tke  psileat  oiay  diagnosis 
bis  own  allaieat,  and  tk»  Uqiaor  daaler  pre^ 
scribe  tbe  reaaeAy.  tbe  act  vrotdd  soon  per- 
m)i.nently  fall  iato  a  state  of  "Innocuous 
debuetodc."  But  we  are  convinced  sueb  is 
not  the  meaning  of  the  language  of  tbe  act. 
nor  is  it  in  aooord  wltb  Its  tp\Tit.  Tbe  fli-st 
section  stands,  without  saodtficatloa  or  Urn- 
Itatloa:  \Snioever  sells,  barters.  glTes,  loans, 
oir  traffics  In  spiritnoosy  vinoua.  or  malt 
liquors  hi  any  qfuintlty  in.  Flenlng  caonty 
does  an  unlawful  act,,  unless  ke  is  a  pkyat- 
cian,  and  pieaeribes  sodi  Uquoss  as  a  med^ 
dne,  or  a  distiller,  and  aeUs  fas  tiie  ^aantlty 
deslgnntai  by  tbe  act,  or  unless  be  gires 
them  to  bia  family,  or  1»  bis  in/rlted  gnest, 
oc  fnmishes  wine  for  sacramental  purposes, 
<»:  aa  a  druggist  fills  tbe  prescrEptioo  «e  a 
pb38lc]aa.  But,  mere  thaa  this,  la  adUitlon 
to,  and  indn>eDdent  of,  aacb  aelltng,  glviag. 
etc;,  whoever— t&oogb  ba  amy  not  seU  saeb 
liquors  or  barter,  give,  loan,  or  tmJBc  tn 
then»— yet  whoever  psocutea  such  nqaoEs  for 
oc  delivers  them  to  analkber  to<  be  drask  an 
a  beveraee^  whether  be  be  tke  aceooimodat- 
Ing  stage  driver,  wbo,  without  aellbig;  gir- 
iug.  lonniBg,  or  trsfficUnt;  In  sads  liquors. 
}-iet  loads  his  coaeta  down  wttb  tbe  "Irreprees- 
ible  Jug,"— tbe  uavaryisff  acnompaniraest  of 
stringent  liquor  lawst— or  be  tbe  special  Mes- 
senger seat  la  bk  bis  carryidl  w4>tb  "crdiers" 
to  the  nearest  "wet"  1»wn,  Is  guilty  under 
tbe  sixth  seetlon  of  tkla  act  Ha  Is  a  g»be- 
tween,  wha  sells,  nat,  or  gives  or  loans  or 
trafiScs  la  such  liqnoisy  yet  be  procsvea  tbem 
for,  said  dcUvers  tkeia  ta«  another,  t»  be 
used,  noit  m  a  medicine,  but  as  a  bcvera^; 
and  be  It  i«  that  the  sbcth  was  simed  at 
Xbe  ambltlaiis  purpose  of  tbe  act  as  todi- 
cated  in  Its  statb  sectksk  paatlculasly  was  to 
pi-eveat  absolnteiy  tbe  Inqicrtatisa  «tf  spblt- 
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uons,  ylnoua,  or  malt  liquors  Into  the  county 
tor  use  as  a  beTerage.  Wlille  the  act  does 
-not  make  It  unlawful  for  a  man  to  take  a 
-drink  of  such  liquors  In  the  county,  and,  In- 
deed, graciously  allows  him  to  give  them  to 
-his  family,  and  even  to  bis  guest,  if  at  his 
household  by.  his  invitation,  yet  the  law  pro- 
Tides  that  no  one  may  procure  such  liquors 
for  blm,  or  dellTer  them  to  him,  unless  the 
^stiller  does  so  by  tiie  quantity.  Tbey  can- 
not otherwise  be  procured  for  or  delivered 
to  him  to  be  used  "as  a  beverage."  This 
seeming  restraint  on  the  personal  liberty  of 
the  citizen  is  self-imposed,  and  its  consti- 
tutionality is  maintainable  on  abundant  au- 
thority in  this  and  other  courts  of  the  coon- 
try.  It  is  noticeable  that  while  the  act  per- 
mits tiie  physician  to  prescribe  such  liquors 
its  a  medicine,  it  nowhere  authorizes  any  one 
to  flU  the  prescription;  but  in  the  Reynolds 
Case,  89  Ky.  147,  12  S.  W.  Rep.  132,  and  20 
B.  W.  Rep.  167,  this  court,  looking  to  the 
reasonable  Intent,  and  not  the  letter,  of  this 
act,  held  that  a  druggist  might  fill  the  pre- 
scription of  the  physician.  It  was  there 
said  that  "the  settled  policy  of  the  state, 
in  the  effort  to  control  the  liquor  ti-afSc,  has 
'been  to  confine  the  sale  in  small  quantities 
to  drugglstB  and  physlcdans,  to  be  used  as  a 
icedicine,"  which  is  a  sufficient  answer  to 
the  question  asked  by  counsel  In  this  case: 
•'If  a  druggist  may  fill  a  prescription,  why 
may  not  any  other  person  do  so?"  It  is  not 
the  policy  of  the  law,  and  certainly  not  in 
.accord  with  common  reason,  that  the  un- 
skilled and  nonprofessional  0^  xmXXoi  may  de- 
cipher the  enigmatical  prescription  of  the 
erudite  doctor;  and  certainly  he  is  not  to  be 
intrusted  with  such  enticing  responsibility 
when  it  comes  to  filling  a  prescription  f<Hr 
spirituous,  vinous,  and  malt  liquors.  When 
we  speak  of  Qie  intent  or  spirit  of  the  act, 
we  must  be  understood  as  meaning  the  leg- 
islative intent.  The  intention  of  zealous 
framers  of  Uiis  act  was,  no  doubt,  to  con- 
fine the  furnishing  of  liquors,  as  well  as  Its 
prescription,  to  the  physician.  They  do  not 
use  the  term  "druggist"  in  the  act,  or  affect 
to  know  evoi  of  the  existence  of  the  art  of 
ttie  pharmacologist;,  but  to  render  its  ar- 
bitrary features  tolerable,  and  to  remove 
constitutional  objectltms,  the  courts  must 
construe  liberally  the  act  as  a  whole,  though 
we  cannot  extend  its  meaning  beyond  legiti- 
mate and  reasonable  limits.  Therefore  (1) 
the  distiller  cannot  fill  the  physician's  pre- 
scription; much  less  could  he  sell  without  it; 
or  dispose  of  his  product  othwwise  than  as 
pi-rmitted  by  the  act.  (2)  No  other  person 
than  the  physician  or  druggist  can  sell,  bar- 
ter, give,  loan,  or  trafllc  In  such  liquors  in 
nny  quantity  whatevo-,  with  or  without  a 
prescription,  by  importation  w  otherwise.  (3) 
Nor  can  a  person,  as  a^^nt  or  servant,  or  as 
a,  "go-betiwe«i,"  i>rocure  for  or  deliver  to 
onotho-  sudi  liquors,  to  be  used  as  a  bever- 
age, though  such  person  may,  with  a  pre- 
scription, prescribed  In  good  faith  by  a  phy- 


sician, procure  such  liquors  from  the  ^y- 
sldan  or  druggist,  to  be  used  as  a  medldne. 
The  sick  man  need  not  go  after  the  liquor 
In  person.  (4)  Each  sale  or  pracnrement 
must  be  accompanied  by  a  distinct  prescrip- 
tion, and  a  person  cannot  obtain  such  liquors 
from  the  druggist  or  physician  on  a  pre- 
scription indefinite  as  to  quantity,  or  so  gen- 
eral as  to  cover  future  ddlverles.  We 
think  these  views  substantially  cover  flie 
case  at  hand,  and  the  points  raised  bf 
learned  counsel.  If  some  of  the  features  of 
this  net  seem  harsh  or  arbitrary,  it  is  to 
be  remembered  that  "the  way  to  kill  a  Iwd 
law  is  to  enforce  It"  This  construction  Is 
directed  to  be  certified  as  the  law  of  the 
case. 


KANT  T.  HALL  et  aL 

(Court  of  Appeals  of  Kentucky.    Nor.  10,  ISi^i 

AcnoK  TO  QuiBT  T1TI.B — When  Maiktaixed— 

EVIDSXCE. 

In  an  action  by  the  holder  of  the  perfect 
legal  title  of  record  to  2,700  acres  of  land  to 
remove  a  cloud  from  such  title,  it  appeared  that 
D.,  the  owner  of  a  tract  oj^  land  including  that 
in  dlspnte,  gave  to  defendants'  predecessor  in 
title,  C.,  a  bond  for  title  to  330  acres,  more  or 
leas,  in  sach  county;  that  31  years  afterwards 
defendants  brought  an  action  against  the  heirs 
of  U.,  who  had  previously  divested  thonselvea 
of  title  by  the  deeds,  duly  recorded,  under  which 
plaintiff  claimed,  and  obtained  a  commissioner's 
deed  to  the  land  in  dlspnte,  nnder  ayermenti 
tlutt  they  had  deeds  from  the  hdrs  of  C.  for 
that  amount  of  land;  and  that  plaintiff,  who 
then  bad  title  of  record,  was  not  made  a  party 
to  such  action.  The  preponderance  of  evidence 
showed  that  C.  never  claimed  any  part  of  such 
land.  Held,  that  plaintiff  was  entitled  to  iiave 
such  commissioner's  deed  removed  as  a  cload 
ou  ilia  title,  and  that  a  judgment  for  defendant! 
was  erroneous. 

Appeal  from  court  of  common  pleas,  Har- 
lan county. 

"Not  to  be  officially  reported." 

Action  by  Nils  G.  Kant  against  A.  0.  HaU 
and  others  to  remove  a  cloud  on  plaintiff's 
title  to  certain  land.  From  a  judgment  for 
defendants,  plaintiff  appeals.    Reversed. 

Wm.  Lindsay,  Thos.  H.  Hines,  and  J.  G. 
Forester,  for  appellant  M.  J.  Holt  and  Wdl 
H.  Holt,  for  appellees. 

PRYOR,  J.  This  controversy  is  In  rdatlon 
to  the  title  of  a  tract  of  land  In  the  county 
of  Harlan,  containing  about  2,700  acres.  The 
title  asserted  by  both  the  appellant  and  the 
appellees  Is  claimed  to  have  been  dolved 
from  and  through  the  original  patentee,  Boyd 
Dicidnson.  The  appellees  chdm  under  a 
bond  for  title  executed  by  one  Jolm  Diddn- 
son,  as  the  attorney  in  fact  of  Boyd  Dickin- 
son, to  one  Absalom  Creech,  on  the  25th  of 
May,  In  the  year  1857.  Appellant  claims  un- 
der the  will  of  Boyd  Dickinson,  dated  In  the 
year  1862,  by  which  he  devised  Ills  land  in 
Harlan  county  to  one  James  T.  Loyd.  Loyd 
sold  to  one  Reamer  in  February,  1866,  and  in 
August,  1867,  Reamer  conveyed  10,000  acres 
of  this  land  to  one  Goulard,  by  metes  and 
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bounds,  and  the  land  In  controrersy  is  em- 
braced within  this  10,000-acre  tract  Boyd 
Dickinson  was  the  patentee  for  a  much  lar- 
ger body  of  land,  and  the  10,000-acre  tract 
Is  carved  out  of  the  original  patent  Goulard 
conveyed  the  10,000-acre  tract  to  the  CSoq- 
lard  Mining  Company  In  the  year  1878,  and 
In  the  same  year  the  Goulard  Company  con- 
veyed the  tract  to  one  John  Tucker,  and  In 
May,  1887,  Tucker  conveyed  the  land  to  the 
appellant,  N.  6.  Kant  The  conveyance  to 
Reamer  was  put  to  record  when  executed, 
and  to  the  various  vendees.  Including  the  ap- 
pellant, Kant,  the  conveyances  were  proper- 
ly rocorded  In  the  county  of  Harlan.  The 
appellant,  Kant  has  exhibited  a  perfect  le- 
gal title  of  record,  while  the  appellees  are 
relying  on  the  bond  for  title  executed  In  the 
year  1857,  and  the  deed  of  the  commissioner 
of  the  Harlan  chancery  court  executed  in  a 
proceeding  Instituted  in  that  court  by  the 
vendees  of  the  heirs  of  Absalom  Creech  (the 
defendants  In  this  action)  against  the  heirs 
of  Boyd  Dickinson,  in  which  they  sought  a 
decree  for  a  conveyance  in  accordance  with 
the  bond  of  May,  1857.  The  present  appel- 
lant, Kant,  who  had  a  title  of  record,  was 
not  made  a  party  to  the  action  in  which  the 
commissioner's  deed  was  obtained.  The  ac- 
tion to  obtain  the  tlUe  by  virtue  of  this  bond 
was  not  instituted  until  the  year  1888,  more 
than  30  years  after  Its  execution,  and  then 
against  parties  (the  devisees  of  Boyd  Dickin- 
son) who  many  years  prior  thereto  had  di- 
vested themselves  of  title,  by  conveyances  of 
t-eoord  in  Harlan  connly,  where  the  land  lies. 
The  present  appellant,  Kant,  who  holds  this' 
record  title.  Is  now  attempting  in  the  present 
action  to  remove  the  cloud  placed  upon  it 
by  the  commissioner's  deed  to  these  defend- 
ants under  the  equity  action  Instituted  in 
1888.  That  these  parties  knew  of  the  appel- 
lant's title  Is  manifest  from  the  direct  proof 
in  the  case,  as  well  as  from  the  record  evi- 
dence of  that  fact  The  bond  for  title,  If 
properly  executed,  cannot  be  deemed  or  re- 
garded as  notice  to  any  purchaser  of  the 
claim  of  Absalom  Creech,  or  those  holding 
under  him;  and,  if  any  notice  exists,  it  is 
by  reason  of  the  possession  of  Creech  and 
bis  heirs  and  these  vendees.  The  bond  for 
title  calls  for  only  350  acres  of  land,  more  or 
less,  and,  although  this  bond  was  made  the 
basis  of  recovery  against  Boyd  Dickinson's 
heirs,  a  judgment  was  rendered  by  which  the 
title  is  attempted  to  be  passed  to  2,700  acres 
of  this  land,  under  averments  that  deeds  had 
been  obtained  from  the  heirs  of  Absalom 
Creech,  the  original  owner,  for  this  quanti- 
ty of  land.  Tlie  preponderance  of  the  testi- 
mony, and  from  those  living  on  °  and  near  the 
land.  Is  that  Absalom  Creech  claimed  no 
part  of  this  Dickinson  survey,  and  even  his 
direct  descendants,  from  whom  these  appel- 
lees or  some  of  them  purchased,  never  knew 
that  Absalom  Creech  owned  this  land,  or 
tjbat  they  sold  or  had  any  interest  In  it 
They  sold  their  Interest  in  small  tracts  of 


land,  recognized  and  owned  by  their  father 
In  his  lifetime.  While  the  land  was  not  val- 
uable, Absalom  Creech's  children  certainly 
would  have  known  that  he  owned  this  large 
quantity  of  land,  and  have  asserted  some 
claim  to  It  Neither  Absalom  Creech  nor  his 
heirs  ever  listed  or  paid  the  taxes  on  this 
land,  but,  on  the  contrary,  the  land  was  list- 
ed and  taxes  paid  by  those  whose  deeds 
were  of  record,  and  In  whom  the  legal  title 
was  vested.  Absalom  Creech,  in  bis  lifetime, 
knew  the  extent  of  appellant's  claim,  or  that 
of  those  from  whom  the  appellant  pivchased. 
The  then  owners  were  at  his  (Creech's)  resi- 
dence for  several  days,  making  surveys  of 
this  land,  and  after  his  death,  and  since 
these  appellees  asserted  title,  some  of  them 
pointed  out  to  the  appellant  the  lines  or  cor- 
ners of  the  survey.  The  surveyor  who  made 
the  survey,  while  at  Creech's  house,  makes 
a  plain  statement  of  what  transpired,  and 
leaves  no  doubt  but  that  Creech  was  then 
asserting  no  cl^m  to  this  land,  and  In  fact 
had  none.  The  testimony  or  rathw  the  char- 
acter of  this  witness  has  been  Impeached; 
still  he  makes  a  consistent  stn^tement  of  the 
acts  of  the  parties  at  that  time,  and  in  con- 
formity with  what  are  the  real  facts  of  thl8 
case,  as  disclosed  by  those  who  lived  near 
this  land  and  are  disinterested,  and  also  by 
members  of  Creech's  own  family. 

It  is  said  that,  this  being  in  the  nature  of 
a  bill  quia  timet,  possession  was  necessary 
to  maintain  it.  We  think  this  action  wax 
proper,  and,  if  not,  there  never  was  any  ad- 
verse possession  by  Creech  or  by  his  heirs 
uniil  this  action  In  the  Harlan  circuit  court 
was  Instituted,  or  about  that  time;  and  to 
permit  parties  to  sue  the  hehrs  of  the  original 
owner  who  £ad  long  since  divested  them- 
selves of  title,  and  thus  acquire  a  title  ad- 
verse to  those  who  have  deeds  of  record 
from  those  owning  the  land,  and  then  deny 
the  relief  sought  in  this  case,  would  be  to 
aid  the  appellees  in  their  ettorts  by  fraud  to 
obtain  title  to  land  that  rightfully  beloDtr) 
to  the  appellant.  It  is  argued  the  power  of 
attorney  did  not  authorize  the  sale  of  this 
land  by  Dickinson's  brother,  conceding  the 
bond  passed  (if  properly  executed)  the  title 
to  tuts  tract  of  land.  We  do  not  deem  It 
necessary  to  decide  this  question,  as.  upon 
the  facts,  the  relief  should  have  been  given. 
Reversed  and  remanded,  with  directions  to 
adjudge  the  plaintiff  entitled  to  the  land  in 
controversy,  and  to  cancel  the  commission- 
er's deed  in  so  far  as  it  interferes  with  the 
boundary  of  appellant's  land. 


RBBD  et  al.  v.  LILLY'S  KX'R  et  al. 

(Court  of  Appeals  of  Kentucky.    Nov.  16, 
1803.) 

wlll.  contut— bvidekck  —  rsvibw  ox  appial 
— Ebbobs  sot  Appahknt. 

1.  The  refusal  to  allon-  a  wituess  to  aiuvrer 
a  question  cannot  be  oonsidered  on  appeal  when 
it  does   not   aiipoar   wliat   app.-ll.-mt   ilesireil   or 
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hoped  to  Drove  by  the  answer,  or  what  the  an- 
swei-  would  haT«  been. 

2.  Oq  a  will  contest  the  propounders  may 
ask  a  witness  in  regard  to  decedent's  recogni- 
tk>n  of  his  family  and  friends,  or  as  to  any 
othor  of  the  necessary  requisites  of  testamen- 
tary capacity,  without  asking  him  in  regard  to 
all  such  requisites,  including  ability  to  know 
his  heirs  at  law  and  relatives,  the  claims  they 
have  on  his  bounty,  and  the  value  of  his  estate, 
as  well  as  to  make  a  rational  disposition  of  his 
property  according  to  a  fixed  purpose  of  his 
own. 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county. 

"Not  to  be  officially  reported." 

Proceeding  by  Cellna  Reed  and  others 
against  J.  B.  Lilly's  executor  and  Athers 
to  contest  a  will.  From  a  judgment  sus- 
taining the  will,  contestants  appeal  Affirm- 
ed. 

Simrall,  Bodley  A  Doolan.  for  appellants. 
I^l-ancls  J.  Uagaa,  fbr  app^ees. 

HAZEIiRIGO,  J.  Dr.  J.  B.  LiUy  made 
his  last  wlU,  now  In  contest,  in  1880,  and 
died  some  3  years  thweafter  at  the  age  of 
about  75  years.  It  Is  said  >n  the  briefs  of 
counsel  that  the  testator  provided  for  an 
equal  distribution  of  his  estate  among  Ills 
only  heire,— three  children  and  two  grand- 
children. No  copy  of  the  instrument  is  on 
tile,  although  It  seems  to  bare  be^n  read  to 
the  Jury.  The  contest  is  made  by  the  grand- 
children, and  is  on  the  ground  that  the  tes- 
tator was  not  maitally  competent  to  maice 
a  wilL  It  grows  out  of  the  fact  that  a  large 
sum  is  charged  In  the  will  as  adrancements 
to  their  mother.  Frank  Lilly  appears  to  be 
charged  with  $4,000  advanced  to  him,  Guy 
Lilly  with  $7,000,  Martin  Lilly  with  nothing, 
and  the  childr^i  of  Alice  Reed,  deceased, 
with  ¥16,000,  advanced  to  their  t&tber  and 
mother.  The  verdict  of  the  Jury  was  for  the 
wiU. 

The  contestants  do  not  complain  of  the 
instructions,  which  appear  to  have  l)een 
entirely  correct,  but  insist  that  the  court 
erred  in  not  allowing  them  Buffident  latitude 
in  the  proof  off«:«d  by  them  assailing  the 
correctness  of  the  advancements  as  charged. 
They  say  that  Ouy  waa  In  fact  advanced 
very  much  m<»e  than  he  is  charged  with, 
and  that  their  father  and  mother  were  ad- 
vanced substantially  nothing,  and  therefore 
that  the  charge  of  (16,000  against  them  in 
the  will  Is  false,  l^iat  testimony,  showing  In 
a  general  way  the  correctness  or  incorrect- 
ness of  these  alleged  charges,  was  compe- 
tent, must  be  admitted,  but  the  iatiulry  could 
not  be  allowed  to  descend  Into  minute  de- 
tails, to  the  evident  crowding  out  of  the 
real  question  in  the  case,  namely,  the  ca- 
pacity of  the  tcst.ntor  to  make  a  testamen- 
tary disposition  of  his  estate.  There  Is  no 
Instance  in  the  record  where  proof  compe- 
tent for  the  purpooe  ot  showing  the  inaccura- 
cy of  these  Charges  was  excluded  from  the 
Jury.  The  first  alleged  Instance  is  when 
Guy  Lilly  was  not  allowed  to  answer  the 


question  of  the  contestants  whether  or  not 
he  paid  his  father  any  rent  for   the  drag 
store  property.   Having  occupied  tMs  prop- 
erty of  his  father's  for  some  time.  It  was 
probably   the   efTort   of   the   contestants  to 
show  he  paid  no  rent  for  It,  and,  upon  tiie 
presumption  that  he  should  have  done  soi, 
establish  that  his  advance  account  was  too 
small  by  the  amoimt  of  rent  he  sbonld  have 
paid.    This,  it  most  be  confessed,  U  a  long; 
way  off  from  the  issue  of  competency  or  in- 
competency,—will    or   no    will,— bat,    if   its 
relevancy  be  admitted,  we  are  left  in  tbe 
dark  as  to  what  the  contestants  expects! 
the  witness  to  inwe  by  his  answer;   and 
It  depends  entir^  on  that  answer  wbedier 
or  not  ltd  exclusion  was  prejudicial  to  the 
contestants.     There    should   have    been   an 
avowal  of  what  was  expected  to  be  testi- 
fied to  by  the  witness.    This  is  tme  also  of 
the  complaint  that  Frank  Lilly  was  not  per- 
mitted to  state  whether  or  not  he  knew  of 
Guy  or  his  family  or  his  mother  doing  any- 
tbing  to  prevent  people  from  seeing  the  tes- 
tator.   In  view  of  the  great  number  of  peo- 
ple who  did  see  the  AA  gentleman  at  hds 
house  and  on  the  street  in  1SS6,  we  might 
readily  presume  that  the  witness  wonld  have 
answered  that  he  knew  of  no  snch  thing  as 
intimated  in  the  question;    but  we  cannot 
speculate  as  to  what  answer  he  might  have 
made.      Certainly  we  cannot  order  anothrer 
trial  to  ascertain  what  his  answer  might  be. 

The  contestants  Insist  that  the  exdtiaioa  of 
Oelina  Reed's  testimony  relating  to  the  tes- 
tator being  lost  in  his  parlor  was  crroneons, 
sad  prejudicial  to  them.  The  occurrenoe 
was  about  a  year  and  a  half  before  the  wit- 
ness went  to  Anchorage  to  schotd.  She  tes- 
tifies that  "the  testator  was  always  In  the 
haUt  of  coming  down  early  in  the  morning 
and  reading  the  paper.  He  went  In  the  par- 
lor, and  i^hut  the  door  behind  him,  and  he  read 
the  pap«>  quite  a  while.  At  the  time  for 
breakfast  he  got  up  to  go  out,  but  could  not 
find  the  way  oat  of  the  parlor,  and  hod  to 
wait  until  some  one  came  to  his  reecue."  On 
cross-examination  she  said  that  all  she  knew 
of  this  incident  was  what  her  grandmother 
told  ner  in  her  grandfather's  presence,  and 
the  court  thereupon  excluded  what  she  had 
said  alMUt  the  testator  being  In  the  parlor. 
It  does  not  appear  what  the  doctor  had  to 
sny  when  his  wife  told  this  sUh7  oo  him. 
We  know  that  the  wltnesa  was  then  only 
some  13  years  of  age,  and  we  con  hardly 
suppose  that  the  grandmother.  In  her  bus- 
baud's  presence,  was  serioasly  detailing  to 
this  child  evidence  of  her  grandfatlier's 
weak-mindedness  or  mental  imbecUltr.  The 
incident  was  doubtless  tinged  with  some 
ludicrous  aspect  In  no  way  seriously  con- 
nected with  the  doctor's  mental  cooditioD, 
and  was  told  doubtless  as  a  joke  to  amnse 
the  child.  At  any  rate,  we  cannot  regard 
its  excltision  as  prejudicially  affecting  tlie 
substantial  rights  of  the  contestants. 

It  is  contended  by   the  cantestantB  that 
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the  propouudevs  were  Improperly  allowed  to 
&8k  various  wltnesues  such  (jneetlons  as 
tbese:  "Did  be  bare  mental  capacity  to 
know  bis  cblldren  and  his  wife?  Wbat  was 
bis  mental  condition  at  the  time  that  he  came 
to  chnrcb  last?  Did  be  bare  sufficient  mental 
capacity  to  know  bis  wife  and  children  and 
friends  or  not?  Do  you  know  whether  be 
was  of  sound  mind?"  Hie  objection  nrged 
is  that  these  questions  are  not  sufficiently 
comprehensive.  Xbat  a  man  might  know  his 
wife  and  bis  children,  or  have  sufficient 
capacity  to  know  them  and  his  fiiends,  and 
not  baye  the  "ability  to  know  bis  heirs  at 
law  and  relntlves,  and  the  claims  they  have 
on  bis  bounty;  to  know  bis  estate.  Its  de- 
tent and  value,  and  to  be  able  to  take  a 
general  survey  thereof,  and  moke  a  rational 
disposition  of  ttie  same  according  to  a  flxeJ 
purpose  of  bis  own;"  and  that  these  lattor 
conditions  are  the  ones  prescribed  by  law 
as  indicative  of  a  testator's  competency  to 
make  a  will,  and  were  In  fact  prescribed  In 
tbe  Instructions  in  tills  case.  This  is  all 
trne;  but  it  does  not  follow  that,  because 
tbe  propounders  did  not  choose  to  ask  each 
witness  the  general  question  oompr^endlng 
all  the  necessary  qualifications  on  the  part 
of  tbe  testator  to  a  valid  testamentary  dispo- 
sition of  bis  estate,  therefore  n  question  em- 
bracing only  a  part  of  those  qualifications 
may  not  be  asked.  If  those  offering  tbe 
paper  fall  to  show  all  the  legal  requisites  of 
testamentary  capacity,  they  fail  to  make  oat 
tb«lr  case;  Imt  they  do  not  have  to  show  all 
tbe  qualifications  by  all  tbe  witnesses,  or  all 
Uie  quollficatious  by  any  one  witness.  By 
setting  the  parts  separately,  and  patting 
tbem  together,  they  may  get  the  whole. 
From  this  record  it  appears  that  from  35  to 
40  of  tbe  neighbors  and  friends  of  the  testa* 
tor,  men  who  had  luiown  him  for  years,— 
priests,  doctors,  officers  of  the  law,  members 
of  bis  family,  merchants  and  lawyers,— tes- 
tify to  his  soundness  of  mind,  and  niany  of 
tbem  detail  facts  showing  undoubted  com- 
petency at  nud  about  the  time  the  will  was 
made.  Only  a  few  testify  otherwise,  and 
they  give  us  scant  reasons  for  their  opinions. 
Tbe  record  is  free  from  any  prejudicial  er- 
ror. The  Judgment  is  right,  and  must  be 
affirmed. 


JOHNSON  et  al.  v.  STEVENS  et  al. 

(Conrt  of  Appeals  of  Kentucky.     Nov.  18, 

1893.) 

Will  Cohtut— Bordbk  of  Proof— ISill  or  Ex- 
OBPnoHs  —  TiMB  roB  Pkcparino  —  TsBMS  or 

COUKT. 

1.  In  a  win  contest,  the  burden  is  on  tbe 
■Mpounders  to  show  by  a  preponderance  of  eri- 
ience  that  testatrix  had  testamentary  capacity, 
and  on  contestants  to  ahow  by  a  preponderance 
•f  evidence  that  she  was  unduly  influenced. 

2.  Civil  Code,  §  772  declares  tliat  the  Lon- 
isville  cliancery  court  fans  "such  control  oiver 
its  judgments,  for  (!()  days,  as  circuit  courts 
have  over  their  judgments  during  the  term  in 


which  they  are  rendered."  Section  334  pro- 
vides that  "time  may  be  given  to  prepare  a 
bill  of  exceptions,  but  not  beyond  a  day  In  the 
succeeding  term,  to  be  fixed  by  the  court."  It 
is  also  provided  that  the  JeCFerson  conrt  of  com- 
mon pleas  shall  have  power  over  its  judgments 
for  the  same  time  as  the  Loaiavllle  chancery 
court.  Bdd,  that  neither  of  such  courts  has 
po>wer  to  extend  the  time  for  preparing  a  bill 
of  exceptions  beyond  120  days  after  an  order 
ovvrrnling  a  motion  for  a  new  triaL 

3.  The  amendment  of  Civil  Code,  |  334. 
providing  that  if  the  judge  does  not  -preside,  or 
court  is  not  held,  then  time  shall  be  given  un- 
til the  next  term  to  prepare  the  bill,  does  not 
apply,  wh«i  there  was  nearly  a  month  in  said 
period  of  120  days  daring  which  court  was 
held. 

Appeal  from  court  of  common  pleas,  Jef- 
ferson county. 

"To  be  officially  reported." 

Proceeding  by  Mary  Johnson  and  others 
against  0.  J.  Stevens  and  others  to  contest 
a  will.  From  a  Judgment  for  defendants, 
plaintlfFs  appeal.    Affirmed. 

Abbott  &  Rutledge  and  W.  J.  Hcndrick. 
for  appellants.  Humphrey  &  Davie,  for  ap-' 
p^eee. 

KAJZBLBIOO,  J.  ^  ttie  verdict  of  a  Jury 
in  the  Jeflecacni  ooart  of  common  pleas,  tbe 
paper  in  contest  on  this  appeal  was  estab- 
lished as  tbe  last  will  and  testament  of  Mrs. 
Sarah  C.  Stevens.  The  motion  of  tbe  con- 
testants for  a  new  trial  having  been  over- 
ruled, they  bring  the  case  here  for  review, 
alleging  that  the  court  erred  in  admitting  In- 
competent testimony,  and  in  instructing  tbe 
Jury.  They  also  allege  that  the  verdict  is 
contrary  to  the  law  and  the  evidoice,  and 
that  they  ought  to  have  been  granted  a  new 
trial  because  of  newly-discovered  evidence. 

Without  reviewing  the  evidence  in  detail, 
or  discussing  the  instmctions  at  length,  it  is 
Bofflclent  to  say  (1)  that  the  evidence  com- 
plained ai  was  competoit.  The  letters  of 
the  testntrtz  were  competent  to  show  ber 
feelings  towards  Mrs.  Stivers,  and  her  in- 
timacy with  her.  In  a  general  wny,  they 
bear  on  her  mental  capacity  and  dispositiou. 
See  FuUer  r.  Fuller,  83  Ky.  351;  1  GreenL 
Bv.  {108. 

2.  "nie  iDStructions  of  the  court  properly 
present  the  law  of  tlie  case.  The  burden 
was  on  the  propounders  to  show  by  a  pre- 
pondemnce  of  evidence  that  the  testatrix  was 
of  testamentary  capacity,  and  on  the  con- 
testants to  show  by  a  preponderance  of  tes- 
timony tbat  she  was  undul.v  influenced  or 
coerced,  as  d^ned  in  other  instructions.  See 
Fee  V.  Taylor,  83  Ky.  259;  Porschet  v. 
Forschet,  82  Ky.  93.  Tbe  other  instructions 
conform  to  tbe  law  m  laid  down  in  Wise  v. 
Foote,  81  ICy.  IB;  Sheriey  v.  Sherley,  Id.  240; 
and  in  Bush  v.  Lisle,  89  Ky.  401.  12  a  W. 
Bep.  762. 

3.  There  Is  abundant  evidence  to  sustain 
tbe  finding  of  the  Jury.  The  verdict  Is  noit 
palpably  or  flagrantly  against  the  weight  of 
the  testimony,  though  there  Is  a  conffict  be- 
tween tbat  offered  by  the  one  side  and  that 
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offered  by  the  otber.  See  Broadlius  t. 
Broadhus,  10  Bush,  300;  Fuller  v.  Fuller, 
supra. 

4.  Tbe  alleged  newly-dlscorcred  eTidence  is 
not  of  a  declBlTe  or  controlling  character. 
It  Is  doubtful  whether  it  would  hare  hud 
any  preponderating  influence  upon  another 
trial.  See  Mercer  t.  Mercer,  87  Ky.  21,  7  S. 
W.  Rep.  307.  if  or  is  it  at  all  certain  that, 
by  the  exercise  of  reasonable  diligmce,  tbe 
contestants  could  not  hare  learned  of  the 
existence  of  this  alleged  new  testimony  be- 
fore the  trial.  However,  without  regard  to 
the  errors  alleged,  the  Judgment  must  be  af- 
firmed.  The  motion  for  a  new  trial  was 
oremiled  on  June  24,  1889.  By  appropriate 
orders,  time  was  given  the  contestants,  until 
September  30th,  to  prepare  and  tender  a  biU 
of  exceptions.  On  that  day,  no  bill  was  ten- 
dered, but,  over  the  objection  of  the  pro- 
pounders,  (appellees,)  the  time  was  extended 
to  October  14th.  Then,  on  the  contestants' 
motion,  time  was  given  them  until  October 
'28th.  Then  It  was  extended  to  November 
11th,  and  finally  to  November  18th,  on  which 
day  tbe  contestants,  for  the  first  time,  ten- 
dered a  bill  of  exceptions.  Time  was  then 
given  them  unUl  November  25th  to  "com- 
plete" the  bill,  and  on  their  motion  this  was 
extended  until  December  4tb,  when  they 
"tendered  to  the  court  a  bill  of  exceptions, 
which,  being  signed  and  sealed,  was  filed, 
and  made  part  of  the  record."  We  thlnlt  a 
brief  examinntlon  of  the  law  controlling  the 
practice  in  this  court  will  show  that  this  bill 
cannot  be  regarded  as  part  of  the  record. 
The  Jefferson  court  of  common  pleas  has  no 
appearance  terms,  but  it  is  provided  that  it 
"shall  be  always  open."  It  is  further  pro- 
vided that  'it  shall  have  the  same  power, 
and  for  the  same  length  of  time  over  its 
Judgments  as  the  chancellor  of  the  LonisvUle 
chancery  court  has  over  its  Judgments;"  and 
the  latter  court  has  "such  control  over  its 
Judgments,  for  sixty  days,  as  circuit  courts 
have  over  their  judgments  during  the  twm 
In  which  they  are  rendered."  Civil  Code, 
I  772.  As  to  any  given  order  or  decree, 
therefore,  the  period  of  60  days  from  its  en- 
try or  rendition  is  to  be  regarded  as  a 
"term,"  in  these  courts.  At  the  expiration 
of  60  days  from  the  entry  of  the  order  or 
decree,  the  term  of  court  so  to  speak,  as  ap- 
plicable to  this  order  or  decree,  ceases,  be- 
cause the  court  loses  control  over  it,  just  as 
the  judge  of  a  court  having  stated  terms  loses 
control  over  his  orders  after  the  term  ceases. 
The  beginning  of  the  sectmd  60  days,  there- 
fore, after  the  entry  of  a  given  order,  is 
the  beginning  of  the  succeeding  term,  or  the 
next  term,  with  reference  to  that  order. 
Now,  the  law  governing  the  subject  of  ex- 
ceptions, and  applicable  to  all  the  courts,  Is 
found  in  the  Civil  Code,  {  334.  It  provides 
that  "the  party  objecting  must  ^cept  when 
the  decision  is  made;  and  time  may  be  given 
to  prepare  a  bill  of  exceptions,  but  not  be- 
yond a  day  in  the  succeeding  term,   to  be 


fixed  by  the  court"  An  amimdment  to  this 
section  provides  that  if  the  judge  of  said 
court,  for  any  cause,  does  not  preside,  or  no 
court  is  held,  then  time  until  tbe  next  term 
shall  be  had  to  perfect  and  prepare  the  bllL 
If  tbe  first  60  days  after  the  order  overrul 
Ing  the  moti<m  of  the  contestants  for  a  nev 
trial  is  to  be  regarded  aa  the  term  at  which 
■neb  ord»  was  entered,  and  tbe  second  Gi> 
days  is  to  be  regarded  aa  tbe  sucoeedfaig 
term,  then  the  first  t»m  would  end  00  days 
after  June  24tb,  which  would  be  on  August 
23d,  and  tbe  secMid  00  days,  or  the  succeed- 
ing term,  would  end  cm  October  22d.  There- 
fore, the  bill  tendered  for  the  first  time  on 
November  18th,  was  tendered  beyond  the 
succeeding  term,  or  beyond  the  limit  as  fixed 
by  law,  and  h«ice  too  late  to  be  considered. 
We  think  it  will  be  found  that  this  construc- 
tion of  the  acts  regulating  tbe  practice  in 
these  courts  has  be^i  followed  both  by  this 
court  and  the  superior  court  In  Cavanangh 
V.  Oorckran,  11  Ky.  Law  Rep.  855,  the  biU 
was  tendered  75  days  after  the  moticHi  for  a 
new  trial  was  overruled.  It  was  contended 
that  such  bill  must  be  tendered  within  &< 
days  from  the  final  (Mder.  But  tbe  superior 
court,  through  Judge  Ward,  hdd  that  "the 
reason  and  analogies  of  the  law  require  that 
a  second  sixty  days  should  be  allowed,  s(» 
that  the  court  may,  by  proper  orders,  exten<i 
the  term  for  filing  bills  of  exceptions  for  one 
hundred  and  twenty  days  after  tbe  motion 
for  a  new  trial  has  been  overmled."  In 
Shrader  v.  Wilhite,  Id.  954,  the  bUl  was  not 
signed  or  filled  until  148  days  after  the  new 
trial  was  refused.  The  same  court  held  that 
"In  the  Jeffers<»i  court  of  common  pleas,  an<1 
tbe  Louisvllie  law  and  equity  court,  time  fur 
filing  biUs  of  exceptions  may  be  extoided 
for  one  hundred  and  twenty  days  after  tbe 
order  overruling  the  motion  tor  a  new  trial 
but  not  beyond  that  time."  Preclsrfy  to  th^- 
same  effect  was  the  opinion  (Judge  Young> 
in  Cain  v.  Cain,  12  Ky.  Law  Rep.  635,  and  in 
Bannon  v.  Moran,  Id.  989, 990;  the  court  hold- 
ing, in  each  case,  that  tbe  time  for  filing  a 
bill  of  exceptlcMis  in  tbe  Jefferson  court  of 
common  pleas,  or  In  tbe  Louisville  law  and 
equity  court,  cannot  be  extended— no  excuse 
fM-  the  delay  appearing  in  the  record— be- 
yond 120  days  after  the  order  overruling  a 
motion  for  a  new  tiiaL  In  the  case  under 
ccmsideratiCMi,  some  147  days  elapsed  from 
the  time  of  making  the  order  overruling  the 
motion  for  a  new  trtal  until  the  bin  was  first 
tendered.  The  cases  of  Bailey  ▼.  Vllller,  6 
Bush,  27,  and  of  Downing  v.  Bacon,  7  Bush. 
680,  recognize  the  period  of  60  days  aa  equiv- 
alent to  a  term  of  these  courts.  In  IxKgest 
T.  Tyler,  (opinion  of  this  court,  Decemljer 
22,  1876,)  it  was  hdd  that  by  leave  of  the 
court,  upon  proper  extensions,  a  party  would 
have  "from  two  to  four  monttis  in  which  to 
file  his  biU  of  exceptions,  and  certainly  no 
Ironger  time  should  be  demanded  or  required." 
Tbe  appellants  rely  on  the  amendment  to 
section  .%4  of  the  Civil  Code,  providing  stiD 
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farther  time  for  filing  bills  of  exceptions,  U 
the  Judge  who  can  properly  sign  the  bill  does 
not  preside,  or  no  court  Is  held,  and  say  that 
the  summer  vacation,  c<»8uming  some  84 
days  of  the  time,  should  not  be  counted 
against  them;  but  court  was  in  session  from 
September  30th,  and  there  yet  remained  near- 
ly a  month  of  the  second  60  days,  or  "suc- 
ceeding term,"  during  which  the  judge  did 
preside,  and  there  was  a  court  held;  so  that 
the  amendment  does  not  aid  the  appellants. 
Its  provisions  are  not  applicable  to  their 
case.  We  tblnk  the  true  rule  Is  laid  down  In 
the  cases  decided  try  the  superi(»'  court, 
quoted  above.  The  bill  of  exceptions  must 
be  disregarded;  and  with  the  bill  out,  even 
if  inclined  to  a  different  conclusion  with  the 
bill  In,  the  Judgment  below  must  be  affirmed. 

LUOAS  V.  COOPEB. 

(Conrt  of  Appeals  of  Kentucky.     Not.  18, 

1893.) 

Paxtxebshif  Propebtt  —  What  Constitutes  — 

EvTSBNCB  —  Claim   bt   Administbatok   with 

'WnX  AUNBZBO. 

1.  Where  personalty  owned  by  two  persons 
as  partners  is  divided,  though  unequally,  the 
one  receiving  the  imaller  share  cannot,  on  the 
death  of  the  other,  nine  years  thereafter,  as- 
sert a  claim  to  that  retained  by  the  latter. 

2.  Plaintiff  and  decedent  moved  on  a  farm, 
nnder  a  written  aKreement  that  they  shonld 
ovra  it  equally.  This  agreement  was  after- 
wards talcen  by  plaintiff  from  the  cleric's  office, 
where  It  had  been  left,  and  placed  in  Uie  care 
of  decedent,  plaintiff  being  about  to  move  away, 
ajid  it  bein^  thonght  that  the  agreement  might 
interfere  with  a  sale  of  part  of  the  property 
by  decedent  in  case  he  needed  money  for  his 
support.  Thereafter  decedent  repeate3ly  stated 
that  plaintiff  owned  half  of  the  property.  Held, 
that  the  land  was  partnership  property. 

3.  The  fact  that  plaintiff  qualified  as  ad- 
ministrator with  the  will  annexed  of  decedent 
does  not  affect  his  claim  to  a  tmrt  Interest  in 
the  property  standing  in  decedent's  name,  the 
will  not  having  indicated  of  what  decedent's 
property  consisted. 

Appeal  from  court  of  common  pleas,  Liv- 
ingston county. 

"Not  to  be  officially  reported." 

Action  by  W.  H.  Lucas  against  Joseph  H. 
Cooper.  From  a  Judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

J.  0.  Hodge,  for  appellant  J.  K.  Hendridc 
and  W.  D.  Greer,  for  appellee. 

HAZELRIOG,  J.  The  question  to  be  de- 
termined on  this  appeal  is  whether  the  ap- 
pellant, as  plaintiff  in  an  equitable  action  for 
that  purpose,  has  established  his  right,  as  a 
former  partner  in  business  with  one  John 
Davis,  deceased,  to  one-half  of  Davis' 
"Hodge"  farm,  consisting  originally  of  some 
220  acres;  and  also  to  one-half  the  pei-aonal 
estate  owned  by  Davis  at  his  death  in  1887. 
It  is  sufficient  to  say,  with  respect  to  the  per- 
•onal  property,  that  the  fact  that  Lucas  left 
It  as  long  as  the  year  1878  to  be  used,  and,  if 


need  t)e,  consumed,  by  Davis  in  his  support 
and  maintenance,  renders  It  Improbable  that 
the  former  was  to  have  any  further  Interest 
in  it,  and  especially  so  as  he  carried  away 
with  him  some  portion  of  it,  although  that 
portion  was  comparatively  smalL  The  fact 
that  there  was  a  division  of  the  partnership- 
personalty,  although  not  an  equal  one,  must 
be  takoi  as  conclusive  against  the  assertion 
of  any  further  claim  by  the  appellant  to  this 
pierishable  property  after  the  lapse  of  so 
many  years.  With  respect  to  the  partnership 
real  estate,  the  case  Is  different  The  proof  Is 
dear  that  when  the  appellant  and  Davl» 
moved  to  the  Hodge  farm  there  was  a  writ- 
ten agreement  to  the  effect  that  they  were 
to  own  It  equally.  This  writing  was  talcen- 
from  the  clerk's  office,  where  it  had  been  left, 
and  placed  in  Davis'  caie,  who  was  afraid 
it  would  be  In  the  way  of  a  sale  of  a  portion 
of  the  farm  should  he  need  the  proceeds  of 
the  sale  for  his  support  after  Lucas  moved- 
away.  The  parties  had  been  in  business  to- 
gether for  18  years,  and  Davis'  first  wife  was- 
the  aunt  of  the  wife  of  Lucas,  and  his  sec- 
ond wife  was  the  sister  of  Lucas.  The  men 
trusted  each  other  Implicitly.  Under  ordi- 
nary circumstances,  the  fact  that  this  writ- 
ing was  taken  from  the  office  by  Lucas,  and 
placed  In  the  hands  of  Davis,  would  easily 
raise  the  presumption  that  the  intention  was 
to  cancel  it;  but  the  repeated  declarations  of 
Davis  after  Lucas  had  moved  away,  and 
after  this  paper  had  been  left  with  him,  to 
the  effect  that  Lucas  was  the  owner  of  one- 
half  the  farm,  is  conclusive  of  the  question 
of  ownership.  For  convenience,  merely,  the 
legal  tiUe  was  left  In  Davis.  The  land  was 
partnership  property  beyond  a  doubt  if  the 
proof  is  to  be  believed,  xiie  chancellor  hela 
the  plaintiff  not  to  be  entttied,  probably  be- 
cause It  was  thought  the  plea  of  limitation  or 
the  statute  of  frauds  determined  the  case 
against  him.  We  think  neither  plea  affects- 
the  question;  nor  Is  the  dalm  of  appellant 
to  one-half  the  partnership  land  affected  by 
the  fact  that  he  qualified  as  the  administra- 
tor with  the  will  annexed  of  Davis.  The  will 
gave  tiie  property  of  the  testator  to  the 
widow.  It  did  not  attempt  to  Indicate  in 
what  bis  property  consisted.  We  see  no  rea- 
son for  disturbing  the  amoimt  -fixed  by  the 
Judgment  of  the  chancellor  as  in  the  hand» 
of  Lucas  as  administrator  and  due  to  Mrs. 
Cooper,  but  its  collection  should  not  be  en- 
forced as  a  lien  on  the  Ray  farm.  The  Judg- 
ment should  direct  an  equal  division  of  the 
220  acres,— old  Hodge  farm.  The  78^6  acres 
sold  to  Cooper  by  Davis  ediould  be  set  apart 
to  the  appellee,  Mrs.  Cooper,  as  that  much  of 
her  share  in  the  land,  and  the  Judgment 
I  against  the  appellant  should  be  oiforoed 
against  his  half  of  this  220  acres.  The  Judg- 
ment is  reversed,  with  directions  to  enter 
Judgment  as  indicated  herein. 


Digitized  by 


Google 


960 


SOUTHWESTEEN  KEPOfeTEtt,  Vol.  23. 


(Ky. 


GAMBIMy  w.  OOMMONWBAI/TH. 

<<>ourt  of  Appeals  of  Kentucky.    Nov.  18, 

1893.) 

OBiMijia.!.  Law— Review  oir  Appkal. 

1.  Since  ■&e  aupreme  court  Is  confined  oa 
crimiaai  appeala  to  the  review  of  errors  of 
U-w  which  occurred  en  the  trial,  it  cannot  con- 
aider  the  aotion  of  the  lower  court  in  refusing 
a  motion  for  a  new  trial  based  en  newly-dis- 
«overed  eyidenoe. 

2.  The  verdict  of  tl>e  jntr  in  a,  criminal  case 
cannot  l>e  reviewed  on  appeal  if  t^ere  is  any 
evidence  to  sustain  it. 

A{>peal  ttom  cijxadt  oourt,  lAwrence  covm- 
tj. 

"Not  to  be'fiffidaUy  reported." 

^atluin  O.  OamblU  was  convicted  af  luiui' 
slavgtiter,  and  appeals.    Affirmed. 

AleKKoder  lAdBej,  for  Mppdlaat.  W.  J. 
Beadrlek,  tor  t)ie  CemiiKm'weatth. 

BENNETT,  O.  3.  The  appellant  was  In- 
<ficted  and  ti-ied  for  Ite  mttrder  of  Hugh 
SpailteB.  Hi8  trial  resulted  in  convicting 
him  of  tbe  crime  of  manslaughter,  and  fi:dns 
his  confinement  in  the  penitentiary  at  two 
years.  The  court  instructed  the  Jury  fuHy 
and  correctly  upon  the  law  of  nrarder,  n»n- 
slauglrter,  nnd  self-defenae,  and  the  Jury 
found  the  appellaut  guilty  of  mani^tighter. 
The  Jury  were  the  sole  Judges  of  the  facts, 
and  we  cannot  disturb  thehr  Jwlgment  in  ref- 
erence to  llmt  matter  If  there  -was  any  evi- 
dence at  all  authorizing  their  Judgment,  and 
tve  thinic  the  evidence  anthoriaed  their  ver- 
dict One  of  the  gromids  for  a  new  trial  Is 
the  dtacoTery  of  new  evidence  tending  to 
contradict  the  eridence  of  the  witness  for  the 
commonwealth.  It  Is  only  necessary  to  state 
that,  the  lower  court  having  passed  "npon 
that  matter,  its  Judgment  thereon  cannot  be 
reviewed  liece;  for  this  court  is  conBned  In 
its  review  of  criminal  appeals  to  errors  of 
law  occwrlng  on  the  trial.  The  Judgment  Is 
afflrmed. 


LAPB'S  ADM'R  v.  TAYLOR'S  TRU8TBH. 
<Coort  of  Appeals  of  Kentucky.     Nov.  18, 

1898.) 
Rbmov&l  or  ^Dsnes— OosTs  o*  CoifTEST— Sbt- 

tl.'EUENT  or  AOCaCKTB. 

1.  A  tmstee,  who  is  removed  on  aceoont 
of  iU  liealth,  after  iuring  properly  performed 
the  duties  of  the  trust,  is  entitled  to  a  settle- 
ment at  his  acconnts  at  tlie  cost  of  the  trust 
estate. 

2.  One  wbo  unsacoessfully  resists  an  ap- 
plication for  his  removal  as  trustee  is  liable 
tor  the  costs  of  snch  resistance. 

Anpeal  from  .dbfLaoerj  coHit,  OoaipiMQ 
county. 

"Not  to  he  ofllcially  reportwi." 

AetMO  by  one  Joues  againfit  W.  H.  X>ape 
for  ttie  hitter's  removal  as  trustee  of  aa  es- 
tate. Said  Lape  was  removed,  and  after- 
wards died,  and  another  trustee  was  ap- 
pointed. 

For  former  ri>port,  see  Lape's  Adm'r  v. 
Jones,  15  S.  W.  Rop.  658. 


John  S.  Duclcer,  ftir  aw^Ioat  Geo.  Wasb- 
Ingtou,  for  appdiee. 

PRYOR,  J.  la  this  ease  a  qnestian  of 
Jnrladlction  was  raised  on  tte  mofioa  of  ap- 
pellee's «a>aiisel,  oa  the  grooad  that  tbe  at- 
tomey'a  liee  had  been  settled,  and  therefore 
this  court  hod  no  Jurladlctioo  lyrer  Hw  (ines- 
Usti  «f  oosts.  A  ootmter  affidavit  was  alas 
llled,  to  the  etBeot  that  no  such  oooapMMiiae 
hui  beea  made;  and  the  court  nast  adjudge 
that  the  question  raised  as  to  the  valae  of 
the  services  rendered  by  Cke  trustee  at  Tay- 
lor Is  the  subject  of  inquiry  here,  and,  after 
reading  the  statemeMta  «(f  the  wHaeasesi  te 
this  regard,  we  must  hold  that  Uie  anMaat 
allowBd  is  reasonable.  As  to  tbe  qnestioD  of 
CMrtB,  It  ia  apparent  the  ttusbee  haa  acted  la 
the  best  of  faith.  He  managed  the  trust 
wdl,  Is  not  in  default  In  any  matter,  and 
only  resisted  his  removal  on  the  ground  that 
his  bealtb  wo«dd  soon  lie  restored,  and  this 
(his  bad  health)  was  tbe  cause  for  the  ap. 
polntment  of  another  trustee.  Hia  reaietaw* 
to  tbe  action  of  the  apx>ellees  in  their  eflSort 
to  remove  him  subjected  htm  to  the  payment 
of  certain  costs  Sittscbin^  to  that  broach  at 
the  case,  and  tUs  he  shoald  pay,  and  wlO 
not  exceed,  when  properly  taxed,  $5U.  AU 
the  other  costs,  after  cfaar^ng  the  tnutee 
with  the  $50,  must  be  paid  from  tbe  ttnst 
ftmd. 

The  appellant  was  entitled  t»  a  settlement 
of  his  Siccounts  wltetber  retained  or  retaarei, 
aiul  the  trust  must  be  made  to  pay  the  ex- 
penses of  the  settlement.  If  in  defauK,  tbe 
fi&ee  would  be  dlfCerent.  The  Judgment  is 
reversed  on  the  <]ueation  of  oosts  and  af- 
flrmed as  to  an  other  ezceptioos.  Reffiaad- 
ed,  with  directions  to  charge  the  trustee 
with  $50  of  tbe  costs,  and  no  mor«. 


CRITCHLOW  V.  BEATTT. 

(Court  of  Appeals  of  Kentucky.    Mot.  tB, 

1803.) 

BonXDABUs— BxoDsaniON— AavsBBE  foasEsuox 
— ScTviaisNcr  or  Evinssca. 

1.  A  boundary  line  ia  sufficiently  estai>- 
ilshed  by  evidence  that  it  was  plainly  mailed 
over  75  reats  before;  that  those  from  whom  the 
parties  derived  title  recognised  it  as  the  hennd- 
ary,  and  that  it  was  surveyed  and  recogmiied 
by  those  in  possession  over  20  years  before: 
Aougb  it  differs  from  tbe  origioal  pa  Vat  in  not 
mnniug  t»  an  establiBbed  point,  and  ia  iaaier 
in  date,  and  though  the  surveyor  tliinks  there 
was  a  mistake  in  the  survey. 

2.  Wliere  a  party  to  an  action  to  eeitabKsfa 
a  boundary  line  claimed  title  to  land  by  adrerse 
poaaession  wiHiia  his  inclcsure  for  over  15 
years,  his  statements  to  uninterested  persona 
that  he  claimed  to  a  certam  interior  line,  anfl. 
after  a  survey,  that  he  hitended  to  aaove  ba«k 
his  fence,  do  aot  work  am  eatofipel,  h«t  may  be 
introduced  in  evidence  to  show  an  absence  of 
adverse  claim  of  title. 

Appeal  from  drcalt  court,  Graysoa  county. 

"Not  to  be  officially  reported." 
Action  between  Beatty  and  William  Crltcb- 
low  to  establish  boundary  lines.      From  a 
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laOgincnt  for  Boatty,  Orltctalow  appeals.    Af- 
firmed. 

J.    S.    Worttaam,    for   appellant.    Wm.   B. 
Solt  and  G.  W.  Stone^  for  appellee. 

PRYOR.  J.  This  was  a  law  and  facta 
case,  submitted  to  the  court  without  the 
intervention  of  a  Jury;  and,  while  the  we:(;lit 
of  the  evidence  may  be  on  the  side  of  the 
n  ppellant,  we  are  not  disposed  to  distorb  the 
finding  when  satlsfled  there  Is  evidence  to 
support  It.  The  litigation  ortginnted  from  a 
dispute  between  neighbor's  as  to  the  real 
boundary  lines  betn'cen  their  adjoinlut; 
fnruis.  As  is  usual  in  such  cases,  bad  feel- 
ing on  the  part  of  the  one  neighbor  towards 
the  other  is  sought  to  be  gratified,  and  the 
mere  right  of  property  a  secondary  question. 
As  an  original  proposition,  a  coort  or  jury 
might  well  establish  from  the  proof  the  line 
lietween  the  Toole  tract  and  the  Kerr  tract 
as  beginning  at  the  white  oak  and  ending 
at  the  two  black  oaks  known  as  the  "Webn 
Corner;"  btit  a  different  line,  although  made 
after  the  original  survey,  may  be  adopted 
and  established  as  the  real  line  by  the  origi- 
nal owners,  or  by  those  who  were  at  the  time 
in  the  possession  and  the  owners.  It  Is  shown 
by  Dunn  and  others  that  very  many  years 
bofore  this  trouble  originated,  Kerr  and  fier- 
cer, who  then  owned  the  respective  tracts 
of  land,  recognised  the  Ibie  fixed  by  the 
court  M  the  tme  boundary.  They  were 
then  talking  on  the  subject.  That  there  was 
A  marked  line,  plain  and  distinct,  made 
more  than  three-quarters  of  a  century  ago. 
Inclosing  the  boundary  and  claim  of  those 
under  whom  Qte  plaintiff  daims,  is  shown 
by  a  number  of  witnesses;  and,  while  this 
line  differs  fVom  tbe  original  patent,  and 
is  junior  in  date,  or  does  not  run  to  what  la 
I'stublished  as  the  Webb  comer,  it  was  evt 
dently  made  by  some  arrangement  between 
the  owners  of  the  two  tracts,  and  with  the 
admission  and  recognition  of  this  line  as  the 
boundary  by  those  from  or  through  whom 
these  parties  derived  title,  It  seems  to  us 
tlie  court  acted  properly  In  establishing  the 
line  recognized  as  such  by  the  owners. 
These  lauds  were  surveyed  20  or  more  years 
back  by  those,  or  at  the  Instince  of  those, 
living  on  the  lands,  and  the  lln»  established 
or  recognized  as  the  line  by  those  In  pos- 
session; and  while  the  surveyor  now  thinks 
there  was  a  mistake  in  the  survey,  or  that 
It  failed  to  call  for  the  real  comers  or  follow 
the  true  line.  It  Is  too  late  now  to  correct  It 
As  to  another  line  of  this  Toole  tract  it  Is 
conceded— and.  If  not,  the  proof  shows  it— 
that  the  line  fixed  by  the  court  Is  the  true 
boundary;  but  It  Is  maintained  that  the  ap- 
pellant has  held  a  part  of  this  land  adversely 
and  within  bis  Inclosure  for  more  than  15 
years,  and  thus  acquired  title.  If  there  was 
no  evidence  In  this  case  but  that  of  the  pos- 
session on  the  part  of  the  appellant  of  this 
small  strip.  It  might  be  held  that  this  being 
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within  his  inclosure  wonid  establish  an  ad- 
verse holding;  but  the  proof  shows  the  ap- 
pellant claimed  to  own  to  the  line  as  fixed 
or  known  as  the  "Leitch  Line,"  and  that 
when  surveyed  he  said  more  than  once  thiit 
he  lnte;nded  to  move  his  fencw  back.  While 
the  statement  to  those  who  are  not  interest- 
ed In  the  litigation  as  to  the  nattnre  of  one's 
daim  to  land  does  not  work  an  estoppel, 
yet  it  Is  evidence  as  to  the  manner  In  whlcli 
the  title  is  held,  and  may  be  Introduced  to 
show  the  absence  of  any  claim  of  right. 
This  evidence  the  court  had  before  It,  and 
In  applying  the  law  to  the  facts  we  cannot 
say  erred  In  the  finding.  Upon  the  facts  of 
this  case  Ihe  judge  below  refosi-d  to  (.iiange 
a  marked  line  recognized  by  the  owniTA  of 
the  respective  tracts  (and  from  whom  these 
litigants  derivc<l  title)  for  many  years  as  the 
true  boundary;  In  the  second  place,  refused 
to  establish  a  line  upon  a  possession  claimed 
to  be  adverse,  when  there  was  evidence 
showing  that  the  holding  was  friendly,  and 
not  adverse,  and  when,  by  establishtng  an 
adverse  holding,  a  part  of  appellee's  survey 
would  have  been  left  withhi  appellant's  In- 
closuro.  We  must  concur  In  the  finding  be- 
low, or  at  least  cannot  say  the  Judgment  was 
flagrantly    wrong.   Judgment   atDrmcd. 


BUNGBR  V.  PETTY'S  BX'KS. 
(Oonrt  of  Appeals  of  Kentucky.    Nov.  23, 
1893.) 
BtTSBAiiD  iND  Wife— Propkrtt  Riobts. 
Where  the  husband  is  iusolTent,  and  the 
wife  Is  capable  of  iu.inaging  her  property,  ex- 
ecutors of  her  father's  estate  are  justified  In 
Eaying  her  distributive  sliare  over  to  tier,  at 
er  request,  and  against  her  husband's  protest. 

Appeal  from  circuit  court,  Larue  county. 

"Not  to  be  officially  reported." 

Action  by  P.  G.  Bimger  against  John  Pet- 
ty's  executors.  From  a  Judgment  for  de- 
fendants, plaintiff  appeals.    Afiirmed. 

Jas.  Montgomery,  for  appellant  D.  H. 
Smith,  for  appellees. 

PRYOB,  J.  The  action  below  was  brought 
by  P.  G.  Bunger  against  John  Patty's  execu- 
tors to  recover  the  distributable  share  of  his 
wife,  &lnry  Jane  Bunger,  who  was  a  daugh- 
ter of  the  testator,  and  to  surcharge  the  set- 
tlement made  by  the  executors  with  the 
Larue  county  court  The  Items  of  the  set- 
tlement of  which  any  complaint  can  be 
made.  If  any  error  exists,  are  so  small,  not 
exceeding  $20  or  $30,  as  would  not  authorize 
a  reversal,  if  patent  upon  the  record. 

The  main  question  Involved^  and  the  one 
upon  which  counsel  for  the  appellant  relies 
for  a  reversal.  Is,  as  he  Insists,  the  wrongful 
payment  by  the  executors,  to  the  wife,  of 
her  distributable  share,  instead  of  paying  U 
to  the  husband.  The  executors  bad  paid  to 
the  husband  $2,000,  obtaining  the  receipt  of 
both  husband  and  wife;  and  when  ready  to 
pay  the  balance,  (a  much  larger  sum,}  they 
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were  notified  by  the  wife  not  to  pay  the 
money  to  the  husband,  and  required  pay- 
ment made  to  her,  claiming  It  tut  her  proper- 
ty, and  the  right  to  hold  It,  as  against  the 
husband,  who  was  then  Insolvent,  or  much 
Involved  in  debt.  Tlie  executors  notified  the 
husband  of  their  purpose  to  pay  the  money 
to  his  wife,  and  did  pay  it  to. her,  against 
his  protest,  and  obtained  her  Individual  re- 
ceipt He  now  sues  for  this  money,  and 
claims  that  the  executors  failed  to  account 
for  all  the  moneys  they  received,  or  to  make 
an  acciu'ate  settlement  of  their  accounts,  and, 
particularly,  to  account  for  interest  collected 
on  demandb  due  the  estate.  The  executors 
show  a  fair  accounting  for  the  interest,  and 
there  is  no  evidence  authoiizing  this  com-t, 
or  any  other  court,  to  say  that  they  received 
money  for  which  thoy  had  not  accounted. 
The  wife  seems  satisfied  with  the  acts  of 
the  executors,  and  Is,  in  this  case,  claiming 
that  the  money  was  her  property,  and  sus- 
taining the  acts  of  the  executors;  and,  while 
It  is  urged  that  the  confidence  of  the  wife  in 
the  husband  has  been  destroyed  by  the  acts 
of  the  executors  and  others,  we  perceive 
nothing  in  this  case  showing  bad  faith  by 
these  personal  representatives,  and  only  the 
desire  on  their  part  to  protect  the  wife  In 
the  enjoyment  of  the  patrimony  left  by  her 
father.  It  was  not  the  husband's  property 
or  money,  but  belonged  to  the  wife;  and 
while  the  law  permitted  him  to  reduce  this 
money  to  his  possession,  by  a  settlement 
with  the  executors,  the  wife  had  the  right 
to  intervene  for  her  own  protection,  and  pre- 
vent the  husband  from  becoming  the  abso- 
hite  owner  of  her  personalty.  It  was  a  case 
in  which  the  chancellor.  If  applied  to,  would 
have  directed  this  money  paid  to  the  wife,  or 
secured  to  her,  in  some  way,  for  her  support 
and  maintenance.  It  is  not  pretended  that 
the  wife  was  not  competent  to  manage  the 
fund,  or  that  she  would  waste  it,  to  the  det- 
riment of  herself  and  husband;  but  the  only 
complaint  is  that  it  was  not  paid  to  the 
husband  on  his  demand,  regardless  of  the 
claims  of  the  wife.  It  appears  that,  after 
this  money  had  been  paid  to  the  wife,  the 
husband  obtained  from  her  several  thousand 
dollars  of  It,  but  afterwards  refunded  it,  or 
handed  it  back  to  the  wife,  and,  as  he  says, 
because  she  was  so  much  grieved  about  his 
liarlng  it,  he  feared,  if  be  refused  to  hand  it 
back  to  her,  It  would  injure  her  health,  and 
says,  if  the  executors  bad  paid  It  to  him  in 
the  first  instance,  no  such  scene  would  have 
lN>en  enacted  between  himself  and  his  wife. 
It  does  not  matter  whether  the  husband  has 
or  not  committed  acts  of  estoppel,  as  against 
the  appellees,  as  it  is  apparent  the  wife  was 
entitled  to  this  money.  It  was  hers,  and, 
when  reaching  the  hands  of  her  husband, 
would  doubtless  have  been  seized  by  credit- 
ors, when  no  credit  had  been  given  the  wife 
for  his  debts,  or  the  credit  of  the  husband 
based  upon  his  right  to  this  property  upon 
the  death  of  the  wife's  father.    It  was  a  pay- 


ment of  the  money  to  the  real  owner,  and, 
although  a  feme  covert,  the  circnmstanow 
Justify  the  payment,  and  the  wife  should  be 
allowed  to  retain  the  money,  aad  the  execu- 
tors relieved  from  all  liability  to  the  bos- 
band.   Judgment  below  affirmed. 


TAYLOR'S  TRUSTEE  v.  ABERT  et  aL 

(Court  of  Appeals  of  Kentucky.    Nov.  23, 

18&3.) 

Trusts— CoxBTKDCTio!!— Rights  op  BBNErtaAKici- 

— Pahtitiox. 

1.  Decedent,  in  the  place  of  a  will  which  be 
had  made,  and  in  order  that  his  estate  migli: 
be  wound  up  in  his  lifetime,  gave  a  deed  of 
trust  empowering  the  trustee  to  sril  and  dis- 
pose of  a  large  landed  estate  for  the  benefit  uf 
his  children.  The  deed  provided  that,  aftvi 
paying  debts,  and  settling  between  the  ebil- 
dren  for  advancements,  the  trustee  should  di- 
vide the  estate  into  equal  shares,  and  invest  it 
for,  and  pay  it  over  to,  the  children,  some  of 
them  to  be  paid  their  share  in  money,  and  otli- 
ers  to  have  their  share  invested  in  land,  tl>« 
title  to  be  taken  to  them  for  life,  remainder  iu 
fee  to  their  heirs.  The  trustee  was  directed  tu 
lay  off  lots  out  of  a  certain  tract  from  time  to 
time  as  it  might  seem  best.  An  annual  income 
was  to  be  paid  the  children  until  the  trust 
should  be  settled.  BM,  that  the  trust  wa*  tu 
be  executed  in  a  reasonable  time,  and,  V2 
years  having  plnpsed  without  the  estate  twins 
wound  up,  the  beneficiaries  are  entitled  to  parti- 
tion, those  whose  share  is  payable  in  mooey 
having  the  right  to  sell  the  land  if  they  desirr, 
or,  when  partitioned,  if  they  insist  on  the  Uuii] 
being  sold,  the  chancellor  may  authorize  th<> 
trustee  to  sell  their  parcel,  and  pay  them  over 
the  money. 

2.  Before  such  division  is  ordered,  a  settle- 
ment should  be  made  by  the  trustee,  and.  if 
thwe  at«  any  debts,  land  should  be  sold  to  pa? 
them. 

Appeal  from  chancery  court,  Campbell 
county. 

"Not  to  be  officially  reported." 

Suit  by  Lucy  O.  Abert  and  others  again.<>t 
James  TaylM-'s  trustee,  for  division  of  the 
trust  property.  From  a  decree  for  ooisi- 
plainants,  defendant  appeals.    Reversed. 

Geo.  Washington,  C.  J.  Helm,  and  Xelsou 
&  Desha,  for  appellant  L.  J.  Crawford  and 
Follett  &  Kelley,  for  appellee. 

PTIYOR.  J.  Col.  James  Taylor,  of  the  city 
of  Newport,  executed  a  deed  of  trust,  by 
which  he  empowered  the  trustee.  William  H. 
I^pe,  to  sell  and  dl^>06e  of  a  large  landeO 
estate  for  the  benefit  of  his,  the  gn\ntor'.-<. 
children.  Lape  has  been  removed,  and  W. 
H.  Harton  appointed  In  his  stead,  'niien  the 
deed  was  executed  the  grantor  had  five  chil- 
dren living,  some  of  whom  had  children, 
and  those  children,  or  some  of  them,  are 
now  infants.  His  son  James  died  l>efore 
the  grantor,  and  his  (James')  widow  and 
child  were  provided  for  by  this  deed.  The 
grantor  had  previously  made  a  will,  but  de- 
siring his  estate  wound  up  and  settled  In 
his  lifetime,  and  with  that  view,  executed 
the  deed  of  trtist  to  Lape,  embracing  sub- 
stantially the  provisions  contained  in  hi.< 
will.    Two  of  the  grantor's  children  have 
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died  since  the  deed  waa  executed,  leaving 
infant  children.  The  value  of  the  land  de- 
vised will  exceed  gteatly  one  million  of  dol- 
lars, and  perhaps  approximate  two  millions 
in  value.  The  land  (all  of  it)  was  charged 
by  this  trust  deed  with  the  payment  of  the 
grant<»^s  debts,  including  debts  for  which 
be  was  liable  as  a  member  of  the  banking 
bouse  of  James  Taylor  &  Sons.  The  grantor 
bad  made  advancements  to  his  children,  and 
the  trustee  is  directed  to  take  this  "advance 
book,"  and  settle  the  accounts  between  his 
cbildren  and  the  children  of  his  son  James. 
When  this  settlement  is  made,  the  trust 
provides  that  whatever  Is  coming  to  Barry 
and  my  daughters,  "one-half  will  be  paid 
them  in  money,  and  the  other  half  invested 
in  productive  real  estate,  the  title  to  be 
tnken  to  them  for  life,  remainder  In  fee 
to  their  heirs  forevw."  "Whatever  Is  com- 
ing to  my  son  John  will  be  paid  him  In 
money,  and  that  which  Is  coming  to  my  son 
.Tames' children  will  be  paid  to  their  mother, 
if  they  are  under  age,  for  the  use  and  bene- 
fit of  all  of  them;  the  mother  to  have  one 
equal  amount  with  the  children."  "When 
the  matter  of  advance  Is  settled,  after  pay- 
ing all  costs  and  expenses  incident  to  the 
management  of  the  estate  under  this  deed 
of  trust,  the  surplus,  or  what  remains  of  the 
sale  of  real  estate,  or  what  may  be  coming 
from  any  other  source,  will  be  divided  into 
six  equal  parts,  and  invested  for  and  paid 
over  to  my  children  and  to  the  children  of 
my  son  James  and  their  mother,  in  the  same 
manner  as  provided  in  the  accounts  of  equal* 
Izatlon.  If  at  the  time  the  equalization  takes 
place  any  of  my  children  are  dead,  no  in- 
▼f^tments  will  be  made  for  their  children, 
l>ut  the  n  mounts  coming  to  them  will  be 
paid  to  them  In  eq\ial  proportions."  "The 
amount  coming  to  my  son  James'  two  cbll- 
f1i*en  will  be  paid  to  their  mother  until  their 
arrival  at  age,  and  she  is  to  be  paid  one- 
third  of  this  fund  for  her  own  use  nnd  bene- 
fit." The  grantor  alio  directs  his  trustee 
"to  lay  off  lots  out  of  my  Bellevlew  tract 
from  time  to  lime,  as  It  may  be  desirabla, 
IIS  additions  to  the  city  of  Newport;  the  land 
adjoining  Bellevlerw  to  be  laid  out  as  the  trus- 
tee may  think  best.  Including  the  mill  bot- 
toms." The  grantor  also  provides  an  annual 
Income  out  of  the  fund  to  be  paid  hla  chil- 
dren until  the  trust  Is  settled. 

Mrs.  Lucy  0.  Abert  and  others  of  the  chil- 
dren of  the  gr.antor  instituted  this  action 
below,  asking  a  division  of  the  trust  prop- 
erty, alleging  that  the  trust  had  boeu  fully 
executed,  the  advance  accounts  settled,  and 
that  no  Impedlmont  existed  In  the  way  of  a 
final  partition  of  this  large  estate  between 
tbe  parties  In  interest.  The  claim  for  par- 
tition is  resisted,  because  the  land  has  not 
been  sold,  and  no  final  settlement  made  by 
the  trustee,  or  all  of  the  debts  of  the  grants 
paid.  TldH  tleod  of  tru-st  was  executed  on 
the  ^"Oth  of  May  in  the  year  1882,  and,  while 
no  hasty  execution  of  the  trust  was  expected 


or  intended  by  the  grantor,  It  Is  manifest  the 
conveyance  of  the  property  in  trust  was  in 
substitution  of  the  testator's  will,  and  to 
enable  the  grantor  to  see  and  know  that  his 
estate  was  being  divided  and  settled  dur- 
ing his  life.  That  periodical  sales  of  this 
large  real  property  became  a  matter  of  neces- 
sity, and  the  trustee  was  Invested  with  ample 
discretion,  by  the  terms  of  the  trust,  to  sell 
when,  in  his  judgment.  It  was  to  the  Inter- 
est of  the  beuGflcIarles  to  do  so,— In  oth<T 
words,  he  had  a  reasonable  time  to  execute 
this  trust;  but  that  he  was  placed  In  a  posi- 
tion where  the  trust  became  perpetual  Is 
not  warranted  by  any  of  Its  provisions,  or 
sanctioned  from  any  Intent  or  purpose  on  the 
part  of  the  grantor  to  be  gathered  from 
either  his  will  or  the  deed  under  which  this 
power  is  claimed.  While  delay  In  the  exe- 
cution of  the  trust,  looking  to  the  location 
and  condition  of  the  lands  left  by  the  gran- 
tor, may  have  resulted  In  great  benefit  to 
those  in  interest,  stUl,  after  the  lapse  of  12 
years  and  longer,  ample  time  has  been  given 
the  trustee  to  wind  up  this  estate.  If  the 
lands  are  constantly  increasing  In  value, 
there  is  no  reason  why  the  beneficiaries  can- 
not hold  these  lands  as  well  ob  the  trosteo, 
and  by  a  continuation  of  this  trust  the  bene- 
ficiaries who  are  entitled  to  their  Interests 
are  the  mere  pensioners  of  the  trust  that  may 
not  be  fully  executed  until  all  are  gone,  and 
their  children  left  the  sole  beneficiaries  of 
the  grantor's  bounty.  It  Is  Immaterial 
whether  this  trust  Is  executed  or  executor}- ; 
It  ought  to  have  been  settled  long  before 
this,  and  the  chancellor  took  thk  correct 
view  of  the  question  when  be  authorized 
this  land  to  be  partitioned  with  some  quali- 
fication. 

It  Is  argued  by  appellants  that  this  land  is 
valuable  and  becoming  more  so  from  day 
to  day;  and,  if  so,  why  should  not  the  re- 
mainder interest  be  protected  by  giving  the 
life  tenant  and  the  remainder-man  the  land 
Itself,  instead  of  selling  and  reinvesting  in 
other  land.  To  do  this  a  partition  becomes 
necessary  and  proper.  As  to  the  devise  In 
money  (made  absolute)  to  the  children  or 
the  grandchildren,  they  can  sell  the  land  if 
they  desire,  or,  when  partitioned,  if  they  in- 
sist upon  the  land  being  sold,  let  the  chan- 
cellor authorize  the  trustee  to  sell  their  par- 
col,  and  pay  thi^m  over  the  money.  John 
Taylor,  (me  of  the  devisees  or  grantees,  t.o 
entitled  to  his  In  money.  Why  cannot  he  .sell 
the  land  allotted  to  him?  Or,  If  not  willing 
to  do  so,  let  the  chancellor  direct  the  trustee 
to  sell  It  for  Iilm.  Those  who  want  th  • 
money,  and  not  the  land,  let  the  trustee  sell 
their  parcels,  and  pay  It  over  to  them,  if 
they  desire.  The  Infants  should  have  guard- 
ians. Before  this  division  is  ordered,  a  set- 
tlement should  be  made  with  the  trustee 
of  his  accoimts;  and.  if  tbe  estate  Is  still  in- 
debted, land  should  he  sold  to  pay  this  in- 
debtedness before  a  partition  is  had.  The 
substance  of  the  Judgment  should  be  to  per- 
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mit  those  of  the  heirs  who  desire  It  to  take 
the  land,  instead  of  the  money;  aod  as  to 
the  remainder  interest  created  by  the  gi'ant 
there  is  no  reason  why  they  should  not  take 
this  laud,  instead  of  directing  a  sale  and  In- 
vesting in  other  land.  The  Judgment  below 
must  be  reversed,  that  a  settlement  may  be 
tiad  before  the  division  is  wdered.  Bemand- 
ed  for  tliat  purpose. 


CARDER  et  al.  r.  WBISENGBURG. 
(Court  of  Appeals  of  Kentucliy.  Nov.  21, 1893) 
FoKM  OF  Action  — Leoai.  ob  Equitablb  —  Bioht 
TO  Trial  bt  Jukt. 
Plaintiff  sued  in  equity  for  the  price  of 
repairs  made  by  him  on  defendants'  flouring 
mUl,  and  asked  that  a  lien  be  declared  and  en- 
forced on  the  mill  for  such  price.  Defendants 
admitted  the  contract  under  which  the  work 
was  done,  but  claimed  that  it  was  not  prop- 
erly done,  and  aslced  damages.  Held  tiiat,  as 
the  n^lit  to  a  lieu  depended  on  the  decision  of 
It'Kal  is-iues,  it  was  error  to  refuse  to  transfer 
the  cn.se  to  the  common-law  docket  to  be  tried 
by  a  jury. 

Appeal  from  court  of  common  pleas,  Grant 
county. 

"To  be  officially  reported." 

Action  by  L.  B.  Weiseugburg  against  Car- 
der &  Vallandingham.  From  a  Judgment  for 
plaintiff,   defendants   appeal.    Reversed. 

Collins  &  Penley,  W.  I.  WiUis,  and  O. 
C.  Crane,  for  appellants.  Geo.  C.  Drane,  for 
appellee. 

BENNETT,  O.  J.  The  appeUee  sued  the 
appellants  on  their  contract  for  the  price  of 
repairing  and  remodeling  their  flouring  mill, 
and  asked  that  a  lien  be  declared  and  en- 
forced on  the  mill  for  the  price.  Hence,  the 
suit  was  brought  in  equity.  The  appellants 
admitted  the  contract  to  repair  and  remodel 
the  mill,  but  claimed  that  the  work  was  not 
dune  in  a  workmanlike  manner,  and  a  breach 
of  warranty  as  to  the  quality  of  the  work, 
and  asked  damages  in  consequence.  The  ap- 
pellant, before  the  trial  in  equity,  moved  the 
court  to  transfer  the  l^ol  issues  thus  form- 
ed to  the  common-law  docket,  to  be  tried 
by  Jury.  The  motion  was  overruled,  and  the 
case  tried  by  the  court.  From  that  Judg- 
ment, this  appeal  was  taken. 

Did  the  lower  court  have  a  discretion  to 
grant  the  motion  or  not,  or  should  it  have 
been  granted  as  a  matta:  of  right?  It  is 
to  be  observed  that  the  issues  formed  were 
legal  ones,  and  triable  by  Jury,  and  that  the 
only  thing  that  gave  a  court  of  equity  Ju- 
risdiction of  the  case  is  that  a  lien  was 
sought  to  be  enforced  on  the  mill  proiterty 
for  the  price  of  the  repairs.  No  lien  could 
be  enforced  on  the  mill  property,  except  to 
satisfy  the  unpaid  price  of  the  repairs,  the 
right  to  which  was  put  in  issue.  That 
issue  was  a  legal  issue  triable  by  Jury.  Sec- 
tion 12  of  the  Civil  Code  provides,  in  sub- 
stance, that  either  party  to  .on  equitable  ac- 
tion properly  brought  in  equity  may,  by  mo- 


tion, have  the  case  transfored  to  the  ordi- 
nary docket  for  the  trial  of  any  ianie  on- 
cernlng  which  he  is  entitled  to  a  Jury  trial 
but  either  party  may  require  every  equitable 
issue  to  be  disposed  of  before  such  trugfec. 
Here,  the  matter  that  gave  the  court  jorii- 
diction  was  the  enforcement  of  a  lioi  oo 
the  mill  property  to  satisfy  the  price  of  ti»e 
improvements;  and  if  there  was  nothing  doe 
on  account  of  the  Improvements,  of  coarse, 
there  was  nothing  due  for  a  court  of  equity  to 
enforce.  Hence,  whether  or  not  there  was  ao; 
sum  due  for  repairing  the  miU  was  the  legal  is- 
sue to  be  tried.    l%e  ooiurt,  la  the  caaei  at 
Meek  v.  McColl,  80  Ey.  375,  and  Hill  v.  Pltil- 
lip's  Adm'r,  87  Ky.  169,  7   S.  W.  Hep.  917,  lui 
construed  the  twelfth  and  other  similar  se> 
tlons  of  the  Civil  Code  as  follows:   Tliat  if 
the  equitable  right  depends  upon  the  deoi- 
sion  of  legal  issues,   concerning  which  tbi- 
party  is  entitled  to  a  jury  trial,  the  case.  c« 
motion,  should  be  transferred,  as  matt»'  of 
right,  to  the  common-law  docket,  to  be  tried 
by  Jtiry.    Last-named   case,    ^nie  court  loi 
no  right  to  refuse  such  transfer  unless  the 
case  be  purely  equitable.  In  wblch  case  i: 
has  discretionary  power  as  to  tlie  transfer, 
and  may,  at  its  discretion,  obtain  the  ad- 
visory aid  of  a  Jury  in  coming  to  a  aoiect 
conclusion   up<Mi   any  question    of  fact  in- 
volved in  the  issues  to  be  tried.    The  com- 
stituticHi  of  this  state  guaranties  the  right 
of  Jiu'y  trial.    This  means  a  trial  according 
to  the  course  of  the  common  law,  and  m^ 
ciu-es  the  right  only  In  cases  where  a  jury 
trial  was  customarily  used  at  common  law; 
but  in  cases  of  purely  equitable  cognizance 
a  trial  by  Jury  is  not  a  matter  of  right,  boi 
it  is  addressed  to  the  discretion  of  the  cbiin- 
cellor.    The  right  of  the  trial  by  Jury,  as  se- 
cured to  the  citizen  under  the  constitucion 
of  the  state,  cannot  be  taken  away,  or  placed 
at  the  discretion  of  the  chancellor,  by  coo- 
verting  a  legal  right  into  an  equitable  one. 
or  by  giving  the   chancellor  an   exdusiTe 
right  to   try   legal  Issues   because   there  is 
some  equitable  right  that  arises  out  of  the 
establishment  of  the  legal  issues,  so  as  :« 
infringe   upon   the  right  of   trial   by  Jury. 
That  right  must  remain  inviolate,  as  a  seciir<> 
constitutional    right   of    the    citizen   in  all 
trials  in  which,  according  to  the  course  of 
the  common  law,  the  right  to  a  trial  by  ju- 
ry  exists.    The  Judgment  is  reversed,  and 
the  case  remanded,  with  directions  to  awa.il 
to  the  appellants  a  trial  by  Jury. 


GOODIN  V.  TRUSTEES  OF  COMMON 

SCHOOL  DIST.  NO.  94. 

(Court  of  Appeals  of  Kentucky.    Nov.  23,  ISAi 

COHTBAOT— SCHOOI,  BoARD  — PeRSOXAI.  LlABnjTT 

or  Tbcstees. 
Where  a  trustee  of  a  common  school  dis- 
trict agrees  to  give  a  person  a  specified  som  to 
render  certain  assistance  in  connection  vith  thr 
erection  of  a  schoolhouse  for  the  distrirt  bv  i 
contractor,  in  order  to  prevent  the  oontrartiT* 
sureties  from  lioooming  liable  to  damages,  and 
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it  ia  farther  agreed  that  «uch  sum  shall  be  pcty- 
able  when  collected  from  the  district,  no-  pae- 
Boual  liat^litr  is  incurred  hy  the  truateea  of 
■uch  district. 

Appenl  from  court  of  coininon  pleas,  Wblt* 
ley  county. 

"Not  to  be  offlciaUy  reported." 

Action  by  James  L.  Goodln  agunst  the 
trustees  of  common  school  district  No.  M 
on  an  oral  contract  for  the  payment  of  mon- 
ey. From  ii  Judgment  for  defendanU,  plain- 
tiff appeals.     AtBrmed. 

K.  D.  Perkins,  for  appellant  Crawford  ft 
Mason,  for  appellees. 

BENNETT,  O.  J.  Tbe  appelant  contends 
that  the  appellees,  as  the  trustees  of  tbe 
comiuon  school  district  Na  94,  employed  blm 
and  Pennington  to  build  a  schoolhouse  for 
said  district,  and  tbat  appellant  was  to  fur- 
nish the  lumber  to  build  tbe  house,  for  which 
tbe  appellees  were  to  pay  him  $20  extra. 
The  trustees  deny  that  they  contracted  with 
tbe  appellant  as  alleged,  or  that  they  made 
any  agreement  with  blm  to  furnish  tbe  lum- 
ber. They  say  tbat  tbey  bad  a  written  con- 
tract with  Pennington  to  build  said  house, 
and  to  furnish  tbe  lumber,  and  tbat  be  did 
build  It,  for  which  tbey  paid  blm.  Quo 
of  tbe  trustees  said  that  they  became  appre- 
bensive  tbat  Pennington  was  using  tbe  mon- 
ey tbat  tbey  were  advancing  blm  on  tbe  con- 
tract, not  for  tbe  purpose  of  building  the 
house,  and  in  consequence  be  would  fail  to 
complete  tbe  building,  and  bis  sureties  would 
bare  to  pay  damages  in  consequence  of  tbe 
failure;  and,  in  order  to  avoid  ti-ouble  of 
tbat  kind,  be  agreed  to  give  appellant  |20 
to  render  some  assistance,  payable  when  col- 
lected from  tbe  district  From  what  tbe 
trustee  says,  there  was  no  personal  liability 
for  this  |20,  and,  outside  of  this  agreement, 
we  concur  with  tbe  c<Mirt  below  that  there 
was  no  agreement  to  pay  appellant  for  lum- 
ber or  services,  nor  does  it  appear  tbat  tbe 
appellant  has  taken  any  steps  to  collect  the 
$20  from  tbe  dlsti-ict  The  Judgment  is  af- 
firmed. 


BIGGERSTAFF'S  EX'RS  v.  BIGGER- 
STAFF'S  ADM'H. 
(Conrt  of  Appeals  of  Kentucky.    Nov.  28.  ISSRJ.) 

WjiXB  —  Revooatios  by  MakkiaGe  —  AoMiaaiox 
TO  Probate — Wife's  Rioht  op  Appeal. 
Where  testatofs  will  wag  execufed  be- 
fore his  marriage,  and  made  n*  proTlnion  for 
his  wife,  and  testator  and  his  wRe  released  all 
their  claims  in  the  estates  of  each  other  by  an 
antenuptial  contract,  the  wife  could  not  appeal 
from  an  order  admitting  the  will  to  record,  on 
tbe  ground  of  revocation  by  the  marriage. 

Appeal  from  circuit  court,  Monroe  county. 

"To  be  officially  reported." 

Ut  tbe  matter  of  tbe  probate  of  tbe  will  of 
H.  Blggerstaff,  deceased.  The  administrator 
ot  Mellnda  Blggerstaff,  bis  widow,  appealed 
from  an  order  admitting  It  to  record.     From 


an  order  denying  a  motion  to  dismiss  tbe  ap- 
peal, tbe  executors  of  testator  appeal.  Re- 
versed. 

Porter  &  McQuown  and  A.  W.  Scott,  for 
appellants.  Sondidge  &  Sandidge  and  Jotan 
a.  Craddock,  for  appellee. 

LEWIS,  J.  April  14,  ISaO,  Hbsn  Bigger- 
staiC  made  a  will  devising  to  bis  wife,  Su- 
sanah,  for  life,  all  liia  property,  to  be 
equally  divided  at  her  death  between  tils 
children,  except  $500  In  money  given  to  each 
of  two  grandchildren,  America  and  Martha 
T.  McGomas.  In  1867,  being  then  a  widow- 
er, he  married  M^nda  McComas,  with  whom 
he  lived  until  bis  death,  in  1S89.  March  4. 
1888,  the  paper  dated  April  14,  1880,  was,  by 
order  of  the  county  court,  admitted  to  record 
as  his  last  will.  But  upon  appeal  by  Me- 
llnda Blggerstaff,  widow,  and  America  Mc- 
Oomas  and  Martlia  Oloyd,  (formerly  Martliu 
HcComas,)  his  two  grandcbildrai.  Judgment 
of  the  ciroult  court  was  rendered,  reversing 
that  order,  and  directing  the  county  conrt  to 
reject  tbe  paper  as  a  wlU.  However,  beforo 
the  case  was  submitted  for  final  Judgment 
of  the  circuit  court  America  McComas  and 
Martha  Qoyd  caosed  an  order  made,  dis- 
misalng,  as  to  each  of  them,  the  appeal  from 
tbe  county  court  order;  thus  leaving  as  the 
only  apx>eUant  David  McGomas,  administra- 
tor of  Mellnda  Blggerstaff,  who  had  la  the 
mean  time  died. 

According  to  a  statutory  provision,  the 
marriage  of  Hlrom  Blggerstaff  in  1867  oper- 
ated as  a  revocation  of  bis  will  made  In  1860; 
and  America  McComas  and  Martha  Gloyd,  be- 
ing his  heirs  at  law,  Imd  a  right  to  a  reversal 
of  tbe  erroneous  order  of  tbe  county  court 
admitting  the  paper  to  record  as  his  true  last 
will.  But  If  Mellnda  Blggerstaff  had  no  in- 
terest In  tbe  estate  of  her  deceased  husband, 
she  was  not  at  all  affected  by  tbe  county 
court  order,  nor  could  she,  while  living,  nor 
her  administrator  after  her  death,  prosecute 
an  appeal  therefrom;  and,  such  being  the 
case,  tbe  motion  to  dismiss  tbe  appeal,  made 
after  America  McComas  and  Martha  Cloyd 
ceased  to  be  parties,  ought  to  have  l)€en  sus- 
tained. Whether  she  acquired  or  had,  in 
virtue  of  her  marriage  to  Hiram  Biggci-staff, 
any  interest  In  the  estate  at  bis  death,  de- 
pends upon  tbe  proper  construction  and 
meaning  of  the  following  contract,  which  ap- 
pears to  have  been  duly  executed  and  re- 
corded: "Whereas,  Hiram  Blggerstaff  and 
Mellnda  McComas  contemplate  entering  into 
the  holy  bonds  of  matrimony,  and  for  tbe 
I  purpose  of  living  forever  in  harmony,  we  do 
hereby  make  the  following  marriage  con- 
tract, to  wit:  It  is  expressly  understood  and 
agreed  tbat  each  party,— tbat  Is  to  say,  Hi- 
I  ram  Blggerstaff  is  to  bold  what  property  he 
i  now  has  free  from  the  claims  of  bis  con- 
I  teniplated  wife,  now  Mellnda  McComas,  and 
the  Siild  Mellnda  McComas  is  to  have  entire 
and  complete  control  of  all  proi>erty  that  she 
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now  holds  In  her  own  tlSbt,  free  from  the 
dalms  of  said  Hiram,  and  is  allowed  the  prly- 
ilege  of  using  her  separate  property  in  any 
way  she  may  see  fit  and  proper.  It  is  ex- 
pressly understood  that  each  party  to  this 
contract  Is  to  have,  enjoy,*  and  use  their  own 
property,  which  they  now  own,  free  from  the 
interference  of  the  other,  and  to  have  the 
perfect  rii^t  to  sell,  convey,  or  otherwise  dis- 
pose of  the  same  as  though  no  marriage  bad 
taken  place.  Hiram  Blggerstaff.  Melinda 
McC!omas.  Nov.  27,  1867."  According  to  the 
language  of  that  contract,  it  is  plain  the  par- 
ties  Intended  the  property  of  each  should  be 
free  of  any  marital  right  or  claim  of  the 
other  while  they  lived  together  as  husband 
and  wife,  and  also  that  neither  should,  at 
death  of  the  other,  be  entitled  to  allotment  or 
dlstrlbutl<m  of  his  or  her  estate  as  either 
curtesy  or  dower,  for  exclusion  of  dalm  or 
right  on  account  of  the  marriage  is  not,  in 
the  terms  or  meaning  of  the  ccmtract,  limited 
to  their  lives,  but  was  manifestly  intended  to 
continue  and  apply  after  death.  Indeed,  the 
wife's  claim  to  her  husband's  proper^  is 
generally  contingent  upon  his  first  dying. 
Though  the  relative  value  of  their  property 
at  time  of  the  marriage  does  not  appear,  it  is 
reas(M>able  to  assume,  in  atwence  of  evidence 
to  the  contrary,  she  entered  into  the  con- 
tract freely  and  intelligently,  and  that  com- 
plete control  of  her  own  property,  free  of  his 
claims,  retained  by  her  under  the  contract, 
was  a  fair  consideration  for  her  agreeing  he 
should  hold  his  property  free  from  her 
claims,  and  "as  though  no  matriage  had 
lakeu  place."  As  we  construe  the  contract, 
Melinda  Biggerstaff  had  no  interest  what- 
ever in  the  estate  of  her  deceased  husband, 
and  it  was  consequently  error  to  overrule  the 
motion  to  dismiss  the  appeal  from  the  county 
court  order.  Wherefore,  the  judgment  of 
the  circuit  court  is  reversed,  and  cause  re- 
manded, with  direction  to  sustain  that  mo- 
tion. 


CITY  OP  HELENA  v.  HORNOR. 

(Supreme  Court  of  Arkansas.    Nov.  4,  1803.) 

LmiTATioss— Actios  to  Reoovsb  Lands— 
Pleadisg. 

1.  Act  Jan.  10.  18.57.  f  1,  limits  to  two 
years  the  right  to  mnintain  an  "action  for  the 
recovery  of  any  lands  or  for  the  possession 
thereof  against  any  person  who  may  hold  snch 
lands  by  virtne  of  a  purchase  thereof  at  a  sher- 
iff's or  auditor's  safe  for  the  nonpayment  of 
tnxps,  or  under  an  auditor's  deed."  Hdd,  that 
Huch  statute  applies  to  deeds  of  the  commissioD- 
er  of  state  lands,  as  the  name  of  the  officer  in 
charge  of  the  land  department  has  been  changed 
from  "auditor"  to  "commissioner  of  state 
lands,"  while  the  office  and  its  functions  remain 
the  same. 

2.  A  statute  of  limitations  may  be  plead- 
ed against  a  nnnicipal  corporation.  City  of  Ft. 
Smith  T.  McKibben,  41  Ark.  45,  followed. 

8.  The  term  "lands."  as  used  in  Act  Jan. 
10,  1857,  f  1.  includes  "town  lots." 

Appeal  from  circuit  court,  Phillips  county; 
Grant  Green,  Jr.,  Judge. 


The  facts  ftiUy  appear  In  tiie  fdktwbig 
statement  by  WOOD,  J.: 

This  is  an  action  of  ejectment  brought  by 
the  dty  of  Helena  for  certain  lots  deeded  to 
the  dty  by  Edward  Fitzgerald  in  187a  Tbe 
answer  pleads  two  yL-urs'  adverse  pooscwIoB 
under  a  tax  deed  executed  by  the  cmnmls- 
siMier  of  state  lands  in  1888,  oonveylnt 
the  lots  in  controversy,  which  lots  the  state 
bad  acquired  by  a  forfdture  and  sale  tor 
tbe  nonpayment  of  the  taxes  oC  1883.  Tbe 
deed  was  in  regular  form,  and  made  an  es- 
hibit  to  the  answer.  Demurrer  to  tbe  an- 
swer overruled.  Appellant  resting.  Judgment 
was  rendered  for  appellee,  from  wtaldi  an 
appeal  was  duly  prosecuted.     Aifirmed. 

James  P.  Clarke,  for  appellant  J<dm  J. 
ft  B.  O.  Homor,  for  appellee. 

WOOD,  J.,  (after  stilting  the  facts  as 
above.)  Appellant's  counsel  presents  three 
questl<His  for  our  consideration,  which  we 
will  state  in  the  order  disposed  of:  (1) 
Does  section  1  of  "An  act  entiaed  an  act 
to  quiet  land  titles  in  this  state,"  approved 
January  10,  1857,  apply  to  deeds  of  tbe 
commissioner  of  state  lands?  (2)  Can  the 
appellee  plead  this  bar  against  a  municipal 
corporation?  (3)  Are  "town  lots"  indnded 
in  the  word  "lands,"  used  in  the  act? 

1.  Section  1  of  the  act  of  1857  Is  as  fol- 
lows: That  no  action  for  the  recovery  of 
any  lands,  or  for  the  posseesioD  thereof, 
against  any  person  or  persons,  their  hdn 
or  assigns,  who  may  hold  such  lands  by  vir- 
tue of  a  purchase  thereof  at  a  sheriff's  or 
auditor's  sale,  for  the  nonpayment  of  taxes, 
or  who  may  have  redeemed  the  same  from 
the  auditor  of  this  state  by  virtue  of  act 
providing  for  the  redemption  of  lands  ior- 
feited  to  this  state  for  the  nonpayment  of 
I  taxes,  or  who  may  hold  such  land  under  an 
auditor's  deed,  commonly  known  as  a  "do- 
nation deed,"  shall  be  maintained,  unless  it 
appear  that  the  plaintiff,  his  ancestor,  pred- 
ecessor, or  grantor,  was  seised  or  pos- 
sessed of  the  lands  in  question  within  two 
years  next  before  the  commencement  of 
such  suit  or  action.  What  pnri)orts  to  be 
the  above  secti(»  appears  in  Mansfidd's  Di- 
gest as  section  4475,  and  is  as  follows:  "Ko 
action  for  the  recovery  of  any  lands,  or 
for  the  possession  thereof  against  any  per- 
son or  person:)  theii'  heirs  or  assigns,  who 
may  hold  such  lands  by  virtue  of  a  pnrdiasp 
thereof  at  a  sale  by  tbe  collector  or  com- 
missioner of  state  lands,  for  the  non-payment 
of  taxes,  or  %ho  may  have  purchased  the 
same  from  the  state  by  virtue  of  any  act 
providing  for  the  sale  of  lands  forfdted  to 
the  state  for  the  non-payment  of  taxes  or 
who  may  hold  such  lands  under  a  donation 
deed  from  the  state,  shall  be  maintained, 
unless  it  appear  that  the  plaintiff.  Us  ances- 
tor, predecessor  or  grantor  was  seised  or 
possessed  of  the  lands  in  question  within 
two  years   next  before   the   commencement 
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of  SDCh  suit  or  action."  It  will  b»  obeenred 
■that  the  digester  substituted  for  the  words 
"slieilff's  or  auditor's,"  appearing  In  the  llrst 
section  above  copied,  the  words  "collector  or 
-commissioner  of  state  lands,"  and  for  the 
words  "redeemed  the  same  from  the  auditor 
-of  this  state,"  the  words  "purchased  the  same 
from  the  state,"  and  Inserted  the  word 
•'any"  before  the  word  "act,"  and  substitut- 
ed the  word  "sale"  for  the  word  "redemp- 
tion," and  for  the  words  "auditor's  deed," 
the  words  "donation  deed."  It  Is  contended 
that  these  were  material  changes,  and  wholly 
unauthorized.  We  do  not  so  regard  them. 
The  office  of  commissioner  of  state  lands 
was  created  July  15,  1868,  and  the  landed 
Interest  of  the  state  placed  under  Its  oon- 
ti-ol.  Mnnsf.  Dig.  S  4177,  note,  and  secticm 
4183.  Section  9,  same  act,  provides:  "He 
-shall  also  have  the  charge,  control  and  dis- 
position of  all  lands  forfeited,  or  that  may 
-be  hereafter  forfeited  to  or  purchased  by 
the  state  for  the  nonpayment  of  taxes,  and 
such  commissioner  idiall  dispose  of  such  lands 
as  is,  or  may  be  provided  by  law."  Mansf. 
Dig.  i  4185.  Before  that  time  these  func- 
tions were  performed  by  the  auditor.  Sec- 
tions 161,  155,  159,  c  148,  Gould,  Dig.  The 
deed  of  the  auditor  and  of  the  commissioner 
of  state  lauds  conveyed  the  same  thing, 
1.  e.  "aU  the  right,  title.  Interest  and  dalm" 
■of  the  state  to  forfeited  lands.  Sections 
163,  164,  c.  148,  Gould,  Dig.;  section  667, 
Jinnsf.  Dig.  When  the  digester,  In  1884, 
came  to  collate  and  compare  the  laws  con- 
cerning lands  forfeited  to  the  state  for  the 
nonpayment  of  taxes,  he  found  that  the  name 
of  the  officer  having  charge  of  the  land  de- 
partment bad  been  changed,  but  that  the 
office  and  Its  functions  remained  the  same, 
so  that  in  substituting  the  words  "commis- 
sioner of  state  lands"  for  "auditor's,"  whore 
It  appears  in  section  1  of  the  act  of  January 
10,  1%7,  he  was  only  doing  what  the  leg- 
islature had  already  done,  in  effect,  wheu 
'they  transferred  to  him  the  identical  duties, 
with  reference  to  forfeited  lands,  which  had 
•before  been  performed  by  the  auditor.  A 
comparison  of  the  statutes  would  most  lUcc- 
ly  discover  the  reasons  for  the  otiier  changes 
mentloaed,  as  made  by  the  distinguished  di- 
gester, but  they  are  not  raised  by  this  con- 
tention. The  section  under  consideration  has 
been  held  to  apply  to  donation  deo<ls  execut- 
ed by  the  commissioner  of  state  lands,  (Sims 
V.  Cumby,  53  Arlc.  418,  14  S.  W.  Kep.  623,) 
although  the  language  of  the  act  is,  "who 
may  hold  such  lands  under  <  an  auditor's 
deed,  commonly  luiown  as  a  donation  deed." 
The  second  section  of  the  act  has  been  held 
as  operative  in  cases  where  deed  of  com- 
missioner of  state  lands  was  involved. 
Douglass  V.  Flynn,  43  Ark.  398;  Kelso  v. 
Robertson,  51  Ark.  307,  11  S.  W.  Rep.  682; 
Sims  V.  Cumby,  53  Ark.  423,  14  8.  W.  Rep. 
€23.  In  the  case  of  Douglass  v.  Flynn,  su- 
pra, this  language  Is  used:  "The  statute  Is 
a  short  one,  in  foiu:  connected  sections,  re- 


ferring to  each  other,  and  all  applyiug  to 
the  same  class  of  cases.  •  *  •  The  sec- 
tions are  interlocked,  not  only  by  express 
cross  references,  but  by  the  constant  use 
of  the  word  "such.' "  Construing  the  whole 
act  with  reference  to  Its  title,  and  all  of  its 
Bectlons,  there  can  be  no  uncertainty  as  to 
the  subject-matter  or  the  legislative  intent. 
The  purpose  was  to  quiet  the  title  of  those 
who  held  or  might  hold  under  a  deed  from 
the  state  for  forfeited  lands,  after  two  years' 
adverse  possession.  The  title  conveyed  was 
the  state's  title,  not  the  auditor's  or  the  land 
commissioner's.  They  were  the  mere  agents 
or  Instrumentalities  through  whom  the  sov- 
ereign acted.  The  act  applies  to  the  char- 
acter of  the  instrument,  and  not  to  the  name 
of  the  particular  functlouary  executing  it. 
When  the  Ic^slature  transfeired  the  duties 
of  the  office  of  auditor,  with  reference  to 
forfeited  lands,  to  the  commissioner  of  state 
lands,  that.  Ipso  facto,  made  the  provisions 
of  the  act  of  January  10,  1857,  apply  to  deeds 
executed  by  said  commissioner.  The  digest- 
er, therefore,  was  not  changing,  amending, 
or  extending  the  law,  but  simply,  by  apt 
words,  preserving  harmony  and  consistency 
in  statutes  pari  materia,  already  existing, 
and  arrasghig  the  same  Into  a  symmetiicnl 
system.  Sedg.  St.  &  Cwist.  Law,  200,  212,  ct 
seq.;  Suth.  St  Const  §  283  et  seq.;  Id.  i 
280;  1  Kent  Comm.  463;  State'  v.  Balti- 
more &  O.  Road  Co.,  12  GiU  &  J.  300. 

2.  Can  the  appellee  avail  himself  of  the 
statute  bar,  as  against  a  municipal  cori'ora- 
tion?  In  the  case  of  caty  of  Ft  Smith  v. 
McKibbin,  41  Ark.  45,  this  court  held  that 
"mimlcipal  corporations,  like  natural  persons, 
are  subject  to  limitation  statutes."  Many 
authorities  were  cited  in  that  case,  and  con- 
sidered by  the  court,  upon  what  the  learned 
Judge  who  delivered  the  opinion  termed  the 
"vexed  question."  We  will  not  go  over  again 
the  "field  of  conflict"  but  stand  by  that  de- 
cision, as  a  rule  of  property  affecting  mtuilc- 
Ipallties.  The  subject-matter  of  a  statute  of 
limitations  is  immaterial.  Where  a  party 
brings  himself  fully  within  its 'terms,  he  ac- 
quires a  good  title.  This  the  appellee,  by 
his  answer,  has  done,  and  hence  the  demurrer 
was  properly  overruled. 

3.  The  term  "lands,"  as  used  in  the  act. 
In  our  Judgment  Indudes  "town  lots."  Af- 
firmed. 


FORDYCB  et  al.  v.  NIX. 

(Supreme  Court  of  Arkansas.    Oct  28,  1803.) 

Carriers  of  Passbnoebs  —  Failure  to  Stop  at 
Proper  Station  —  Heai>vrr    of    Damages  — 

PLEADINO — HiSJOIXDBR — ISRTRIXTIOSS. 

1.  A  complaint  alleged  that  plaintiff  and  his 
family  were  passengers  on  defendants'  railroad: 
tliat  defendants  disregarded  their  contract  of 
carriage,  and  refused  to  stop  at  thdrdestin.ition; 
that  plaintiS  requested  the  condnctor  half  a  mile 
beyond  such  destination  to  stop,  and  allow  them 
to  debnrk,  which  he  refused  to  do,  using  insult- 
ins  language;  and  that  by  violation  of  the  con 
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tract,  and  the  insvlto  and  miBbraatin^t,  1m  ImcI 
been  damaged  $2,500.  Beli,  that  the  comt^aint 
declared  an  action  in  tort,  and  waa  nat  demur- 
rage as  i<dniBK  Bctioas  in  tort  and  on  contract. 

2.  WhwQ  it  appeared  that  defcodaats'  train 
did  not  atop  at  plauitiff's  destiuatioo;  that  the 
conductor  used  rougrh  and  insulting  langiULge  to 
plaintiff  in  the  preseoce  ot  his  famiqr  when 
asked  to  go  back  to  their  deatination;  that  hii 
conduct  was  aneh  n*  would  have  precipitated  a 
fight  but  for  the  interference  of  a  passenger; 
thnt  plnintifTs  conduct  was  quiet  and  peaceable, 
—a  verdict  ot  |rL,000  was  not  «ice«8ive. 

3.  A  <±arge  ttiat  tlie  jnrr  might  allow  plain- 
tiff punitive  damages,  "not  exceeding  the 
am->unt  sned  fOT,"  though  erronaous,  because  it 
might  mislead  the  jury  to  brieve  that  they 
would  l>e  justified  in  finding  an  excessive  ver- 
dict, was  error  witltout  prejudice,  the  jurjr 
having  assessed  the  damages  at  less  than  naif 
die  amount  asked  for. 

Appeal  from  circuit  court,  Columbia  coun- 
ty; Charles  W.  Smith,  Judge.  > 

Action  by  James  M.  Nix  against  Fotdyce 
&  Swansou,  recovers  of  the  St.  Louis,  Ar- 
kansas &  Texas  Eallroad,  to  recover  for  In- 
juries sustained  tlu-ough  misconduct  of  de- 
fendants' servant  There  was  Judgment  for 
plaintiff,  and  defendants  appeal.    Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  WOOI>,  J.; 

Appellee  filed  his  complaint  for  damagea« 
allegint;  that  he,  wife,  and  two  daughters, 
left  Detroit,  Tex.,  to  visit  relatives  and 
friends  at  Buckner,  Ark.,  a  regular  stopping 
point  on  appellant*'  railroad;  that  tJiey  were 
passengers,  having  purcluuicd  tickets,  which 
conductor  received  on  train;  that  the  com- 
pany, disregarding  its  conU-act  of  cairiage, 
refused  and  failed  to  stop  at  Buckner,  their 
destination:  that  appellee  reiiuested  conduct- 
or, half  mle  beyond  the  station,  to  back  up 
u-alu.  and  allow  thorn  to  debark,  which  he 
refused  to  do,  using  profane  aud  insulting 
language  In  the  presence  of  appellee  and 
family;  that  coaductar  was  rough  and  in- 
sulting from  time  they  passed  Buckner  to 
Waldo,  where  they  got  off;  that,  by  violation 
of  their  contract  and  the  Insults,  outrages, 
and  rndstreatment.  he  bad  been  damivged 
I2J500.  Appellants  demurred  for  misjoin- 
der, which  being  overruled,  they  saved  ex- 
ceptlotts  and  answered,  denyiag  every  alle- 
gation except  contract  of  carriage,  nod 
charged  appellee  with  contributory  uegU- 
geuce.  Verdict  and  Judgment  for  (1,000. 
Appeal  duly  prosecuted. 

Bunn  &  Gaugban  and  Sam  H.  West,  lor 
appellants.  Thornton  &  Smead,  for  appel- 
lee. 

WOOD,  J.,  (after  stating  tke  facts.)  The 
contract  of  carriage.  Its  willful  breach,  and 
the  Insult  and  Injury  resultant,  damnifying 
appellee,  as  he  claims,  in  tbe  sum  of  $2,500, 
as  set  fcH-th  In  the  complaint,  we  boM,  COQ- 
•tltuted  a  tort.  Under  tbe  reformed  pro- 
cedure, courts  rpgnrd  the  substance,  rather 
than  the  form.  "Substantia  prior  et  dignior 
est  foi-ma."  As  was  said  by  th«'  supreme 
court  of  MiRKissippi  In  a  very  similar  case: 
"Tbe  character  of  the  action  must  be  deter- 


I  mined  tay>tke  nature  ot  the  gtleTaneeB,  ntbcr 
than  the  form  of  the  dedaratioB."  Rallroai 
Co.  ▼.  Hurst.  80  lUae.  660i  Bat,  measvtd 
by  the  most  tncbnical  rulea  at  pleadiog,  tiw 
oomplalat  oontalna  all  the  ncceanry  alleo- 
ttona  for  an  acttaa  ex  deUctn.  Sntft  was 
erldentiy  the  intention  of  cmnpUikwnt  TW 
facts  warranted  It,  and  we  ao  treat  it  It 
follows,  conaldo^ng  app^ants'  demurrtf  as 
a  motion  to  strike,  which  ia  the  proper  prac- 
tice, (Mansf.  Dig.  H  6O10.  50117;  Orgs*  r. 
RaUroad  Co.,  51  Ark.  261,  11  &  W.  Rep.  96: 
Riley  T.  Nmrman,  S9  Aik.  158;  Terry  v. 
Boeell,  S2  Ark.  486.)  that  It  was  property 
oirerruled. 

Was  the  v«rdlct  excessiveT  Since  the  trial 
Judge,  who  saw  and  heard  tbe  witnesses, 
has  refused  to  disturb  It,  tfaia  court,  acccrd- 
ing  to  a  nde  long  ago  eatabliifced,  and  snp- 
portcd.  by  tbe  great  wdgbt  of  anthoritv,  will 
not  Interpose,  unleos  the  ameimt  is  so  tt- 
grantly  unjust  or  unreasonable  as  to  indicale 
passlMU  prejudice,  conwption,  or  a  CaUare  ts 
appreciate  tbe  law  and  facts  piiuiuted. 
Sexton  ▼.  Brodi,  IS  Ailc  34.5;  McCUntock 
▼.  Lary,  23  Ark.  21fi;  Bright  t.  Bostlck,  2T 
Ark.  56;  Trleber  t.  AndRWS,  SI  Aik.  IS3; 
Kelly  r.  McDonald,  3d>  Aita.  387;  Railway 
Ca  V.  Eddy,  42  Ark.  Si7;  Suth.  Dmm.  {  963: 
Sedg.  Dun.  I  38S.  It  was  pecoUarty  tbe 
proTlnce  of  tbe  jiU7  tn  welsh  the  eTldeacev 
and  gather  from  the  eonfl'.ct  the  true  State 
of  facts.  Viewing  tbe  evidence  In  the  strong- 
est light  for  appellee,  (Railway  Oo.  v.  Davis^ 
56  Ark.  51.  1»  a  W.  Rep.  107.)  the  jury 
might  bare  concluded  that  appcttants*  tnfai 
did  not  atop  at  all  at  Budmer;  that  the 
name  of  the  sAatkm  waa  not  called:  tbat  the 
brakeman  was  aiiicep,  and  the  eetidaeiar  in- 
toxicated; Oat  the  ceadncter  naed  profane 
and  insulting  langnage  to  appellee  bi  tbi 
presence  of  Indies  and  others;  tbat  his  eoa- 
dnct  almost  isreclpltatcd  a  light,  and  would 
have  done  so  but  for  tJM  Interference  of  a 
passenger;  that,  when  tanportnned  ts  p> 
back  and  let  appellee  and  fanally  vS  at  their 
destinatitm,  he  was  very  rough  and  Insnlting: 
ttiat  appellee  was  quiet  and  peaceable.  Ids 
"conduct  bdng  that  of  a  gentleman."  BaU- 
roud  companies,  as  coaunoB  carriers  of  pas-, 
sengers,  are  authorized,  and  it  is  their  dnty. 
"to  do  all  acts  and  things  neceeaarr  to  protert 
paaaengers  tr<HB  all  acts  of  fnnd.  inapon- 
tlMi,  or  annoyance."  Acts  ISSD,  p.  123.  It 
is  made  a  crime  for  oeodactors  to  he«oi»e 
intoxicated  while  running  a  train.  Mansf. 
Dig.  $  5480.  Railroads  aoe  required  to  ftar^ 
nish  sufficient  accommodathiins  tbr  trans- 
porting, and  to  take,  bransport,  and  dis- 
charge passengara  who  have  paid  their  face; 
and,  t](>on  refusal  by  the  eorporatian  or  its 
agents,  they  are  liable  In  damages  to  the 
party  agfjrieved.  Id.  f&  5475,  6478.  Tbe 
'  contract  they  make  Is  one  they  maat  mafcf 
'  and  must  perform,  dItDering  in  thsA  regard 
i  from  contracts  siMply  'inter  parten:"  m 
j  that  a  breach  on  thdr  part  gronsly  netdigeot 
I  or  willful  is  not  mereliy  a  breach  of  contract. 
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bnt  a  tort.  2  Sedg.  Dam.  S  638;  Sntb.  Dam. 
I  041.  Vn6.ee  the  obligations  imposed  by 
la-w  u{>on  raUroads  for  the  protection  of  paa- 
Bengers  from  Indignities,  insults,  and  inju- 
ries, the  facts  presented  by  this  record  make 
a  case  for  punisliment  by  way  of  example, 
(Suth.  Dam.  §  900;  Sedg.  Dam.  H  347,  360; 
Raih-ood  Co.  r.  Hurst,  36  Miss.  660;  Rail- 
road Ck>.  T.  Btatbam,  42  Miss.  607;  Caldwell 
T.  Steamboat  Co.,  47  N.  Y.  282;  Graham  v. 
Railroad  Co.,  66  Mo.  536;  Railroad  Co.  t. 
Boolu,  57  Pa.  St  389;  Goddard  v.  Railway 
Oo.,  57  Me.  217;)  and  the  vjerdict  was  not 
excessive.  The  trial  cotirt  should  not  have 
told  the  Jury,  however,  that  if  the  conduct 
of  appellant  was  willful,  etc.,  "they  may 
allow  him  additional  vlnd'ctive  or  pimitive 
damages,"  "not  exceeding  the  amonnt  sued 
for,"  the  objection  being  to  the  words  "not 
exceeding  the  amount  sued  for."  Verdicts  at 
Juries  In  acttons  sonndlng  in  exemplary  dam^ 
a^es,  while  they  cannot  exceed  the  amount 
Claimed  In  the  compla'-nt,  should  nevertheless 
In  each  case  be  reasmiable  and  commensu- 
rate with  the  wrong  done,  as  shown  by  the 
evidence  adduced.  The  amount  claimed  in 
the  complaint  is  frequently  so  exorbitant 
and  disproportionate  to  the  facts  proven  as 
of  itself  to  suggest  prejudice;  aod  to  teU 
the  Jury  in  such  cases  that  they  might  And 
In  any  amount  not  exceedjig  amount 
claimed,  would  be  tantamount  to  saying  that 
tbey  would  be  Justified  In  finding  an  excess- 
ive verdict  The  supreme  courts  of  Greorgla 
and  Texas  have  condemned  instructions  con- 
taining this  language.  Bryan  v.  Acee,  27 
Oa.  87:  WUlis  V.  McNeill,  57  Tex.  4S6.  It 
Bhonld  be  said,  however,  that  these  were  cases 
between  private  Individuals,  and  in  both  the 
court  found  that  the  verdicts  were  excessive, 
and  that  therefore,  the  charge  of  the  trial 
Judge  might  have  been  prejudicial.  In  the 
case  before  us,  the  jury  having  found  for 
less  by  91,600  than  the  amount  claimed,  and 
being  omply  sustained  by  the  proof.  It  ap- 
pears they  were  not  misled,  nor  appellants 
prejudiced  by  the  Instructions.     Affirmed. 

BUNN,  a  J.,  did  not  sit,  being  disquaUfled 
by  reaacm  of  being  of  coansel. 


HBNNEGAR  et  al.  v.  SEYMOUR  at  aL 
(Snimme  Court  of  Tennessee.    Oct.  81,  1S03.) 

K»BCMissT—TiTL«— State  Gbasts— Uxsckvetbb 
Lands — Evidb^cb. 
1.  In  ejectment,  plaintiffs  claimed  a  strip 
of  land  along  the  Indian  boundary  line  iu  the 
Ocoee  land  district,  under  a  pmnt  from  the 
state  made  pntsnant  to  an  act  of  the  leKislatnre 
anthoriziD*  the  entry  and  grant  of  all  unsur- 
veyed  land  in  sncii  district.  Previous  to  such 
act,  the  state  had  caused  surTcys  to  be  made 
of  the  lands  in  nnch  district,  and  in  the  Hiwas- 
see  district,  adjoining,  after  they  wa«  Kmnted 
to  the  state,  and  purchased  from  the  Cheroltee 
Indians  by  the  TInited  States:  the  evident  pur- 

eme  of  the  lejcislatnre  being  to  survey  all  the 
nd  in  eadi  of  such  districts  np  to  the  Indian 
boundary   line,   as  manifested  by  the  surveys 


and  plats  la  the  land  oiBcea  of  such  districts. 
Abutting  landoiwners  recognise  that  they  hold 
up  to  a  common  dividing  line,  and  that  there  is 
no  strip  of  unsurveyed  land  along  the  Indian 
boundary  line  extending  across  the  state,  iu 
Ocoee  district.  Defendants  hold  under  a  chain 
of  title  from  the  state,  by  numerous  grants. 
ETeld,  that  plaintiffs  must  establish  that  there 
was  such  a  vacant,  unoccupied,  and  unsurveyed 
strip  of  land  by  evidence  that  is  clear  and  con- 
vincing. 

2.  In  such  case,  plamtifCs'  daim  was  gup- 
Dorted  by  the -evidence  of  a  surveyor  of  only 
five  years'  wperlence,  and  of  no  exi>erience  in 
the  mountamons  region  where  the  land  in  dis- 
pute is  situated,  while  defendants'  claim,  that 
there  was  no  such  unsurveyed  land,  was  sus- 
tained by  the  evidence  of  four  intelligent  en- 
gineers, of  many  years'  standing,  and  much  expe- 
rience in  surveying  in  such  locality,  and  in  locat- 
ing old  lines,  includiug  the  Indian  bouudory  line 
in  question.  It  also  appeared  that  portions  of 
the  land  in  dispute  have  been  in  defendants' 
possession,  inclosed  and  cultivated,  for  periods 
ranging  from  7  to  40  years.  Beld,  that  plaintiffs 
failed  to  sustain  their  claim  by  dear  and  con- 
vincing proof,  and  that  judgment  for  defendants 
was  proper. 

Appeal  from  chancery  oomrt,  Polk  county; 
T.  M.  McConnell,  Chancellor. 

Action  of  ejectment  by  H.  B.  Hennegar 
and  others  against  Charies  Seymour  and 
others.  From  a  Judgment  dlsmisslns  the 
bill,  plaintiSb  appeal.    Affirmed. 

T.  E.  H.  McCroskey,  for  appellant  Henne- 
gar.   Chas.  Seymour,  tac  appellees. 

WILKES,  J.  This  is  an  action  of  eject- 
ment to  recover  a  tract  of  land  alleged  to 
be  located  in  Monroe  and  Polk  counties. 
Complainants  claim  as  the  heirs  of  Francis 
W.  Ivea,  who,  In  his  lifetime,  July,  7,  1858, 
obtained  a  grant  for  it  from  the  state  of 
Tennessee.  On  the  trial  of  the  cause  in  the 
oourt  below,  the  chancellor  beld  that  oom- 
I^lnants  had  failed  to  sustain  the  allega- 
tions of  their  bill,  and  dismissed  the  same; 
and  they  hare  appealed,  and  assigned  as 
error  the  finding  of  the  dmncellor  against 
their  contentioo.  The  facts  of  the  case,  so 
far  as  they  need  to  be  stated,  are  as  fol- 
lows: 

Prior  to  181U,  the  United  States  govern- 
ment bought  of  the  Cherokee  Indians  all 
their  claim  to  the  lands  embraced  in  what 
was  known  as  the  "Hiwasaee  Land  District;" ' 
baving  previously  ceded  the  same  to  the 
state  of  Tennessee,  subject  to  this  Indian 
dalm.  After  this  purchase  was  made,  the 
state  of  TennessM  appointed  oommissioners 
to  lay  off  the  district  Into  ranges,  to-Knoshipe. 
sectlona,  and  fractions  of  sections.  In  June, 
1819,  some  disagreement  having  arisen  with 
the  Indians  in  regard  to  the  boundary  ime 
of  the  district,  R.  Houstcm  and  James  Mc- 
intosh, on  the  part  of  the  United  States, 
and  "Squire"  and  "Crow,"  on  the  part  of  the 
Cherokee  tribe  of  Indians,  were  appointed 
commissioners  to  resurvey  and  re-mark  the 
line,  which  they  proceeded  to  do,  and  on  the 
12th  day  of  June,  1819,  they  agreed  upon 
and  signed  their  report  at  the  forks  of  the 
Montagulee  and  Cause  rivers.  The  Chero- 
kees  owned  a  section  of  country  adjoining 
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the  Hlwassee  purchase,  lying  south  and  east 
«f  It,  which  became  known  as  the  "Ocoee 
District."  This  was  also  purchased  at  a 
later  date,  and  In  1836  the  state  of  Tennes- 
see directed  a  surrey  of  this  district  into 
ranges,  townships,  sections,  and  fractions 
of  sections.  The  line  between  the  two  dis- 
tricts ran  in  a  direction  north,  18°  west,  from 
the  beginning  corner  on  the  banlc  of  the 
Hlwassee  river,  and  the  township  lines  were 
intended  to  dose  upon  it,  but  could  not  do 
so  at  right  angles,  and  the  consequence  was 
a  great  number  of  fractional  sections  and 
quarters  were  formed. .  Maps  and  surreys 
were  filed  in  each  district.  Showing  the  town- 
ship sections  and  fractional  divisions  and 
lines,  but  the  lengths  of  the  fractional  lines 
abutting  on  the  boundary  line  were  not  given, 
but  only  the  fractional  areas. 

On  the  25th  of  February,  1854,  the  state  of 
Tennessee  passed  an  act  authorizing  the 
entry  and  grant  of  all  unsurveyed  lands  in 
the  Ocoee  district,  and  in  1859  Frauds  W. 
Lea  obtained  a  grant  under  this  act  for  8,270 
acres  of  land.  Complainants  claim  as  his 
heirs,  and  their  coutention  is  that  there  Is 
:i  strip  of  unsurveyed  land  lying  between  the 
Hlwassee  and  Ocoee  districts,  on  the  Ocoee 
side  of  the  Indian  boundary  line.  Defend- 
ants also  hold  under  a  chain  of  title  from 
the  state  of  Tennessee,  by  numerous  grants. 
Their  contention  is  that  there  Is  no  unsur- 
veyed, or  vacant,  unsectlonlzed  lands,  be- 
tween the  two  dlsti-lcts,  but  that  the  lines 
of  the  sections  and  fractional  sections  of 
siu-veyed  lands  in  the  two  districts  approach 
each  other  imtil  they  meet  ui>on  a  cumnion 
Ihie,  which  is  the  orlgrlnal  boundary  line  of 
1810;  and,  second,  that,  as  to  a  liirge  portion 
of  the  land  embraced  in  coinplniunnts'  grant, 
the  grant  is  void,  I)ecau8e  the  land  was,  at 
the  time  the  grant  was  Issued,  in  the  actual 
advci*8c  possession  and  occupation  of  dofend- 
nnt*  and  their  predecessors,  under  older 
grants. 

Complainants  caused  the  lines  called  'for 
by  their  grant  to  be  run  out  by  actual  sur- 
vey, using,  in  making  the  suiTcy,  not  only 
the  calls  in  complainants'  grant."*,  but  also 
the  calls  of  the  fractional  sections  abutting 
on  the  district  linos  on  both  the  Hlwassee 
uud  Ocoee  sides,  as  obtained  from  their  re- 
spective land  offices;  and  upon  completing 
such  survey  the  surveyor  came  to  the  c<m- 
cluslon  that  there  was  an  area  of  3.610  acres 
of  land  not  covered  by  defendants'  title, 
or  any  other,  and  not  sectloulzi-d.  but  Lay- 
ing like  a  gore  between  the  two  districts, 
and  It  is  this  strip  or  gore  which  complain- 
ants claim,  disclaiming  all  right  to  auy  land 
covered  by  the  calls  of  defendants'  title  pa- 
pers as  lying  in  the  sectlonlzed  portion  of 
the  Ocoee  district,  and  disclaiming  all  right 
to  any  lands  In  the  Hlwassee  district.  It 
will  thus  be  seen  that  the  controversy  nar- 
rows Itself  down  to  the  question  whether 
there  Is   nuy   vacant  or  unsectlonlzed  lands 


in  the  Ocoee  district  abutting  on  this  Indiui 
boundary  line. 

Defendants  have  also  caused  surveys  to  i>e 
made  of  the  locality,  and  rarioos  tests  to 
be  applied;  and  the  contention  of  each  party 
is  liberally  illustrated  by  handsome  maps 
covering  all  the  territory,  and  fully  sustain- 
ing the  opposite  contentious,  and  in  each 
case  showing  the  utter  impossibility  of  the 
correctness  of  tlie  (^posing  theory,  from  the 
standpoint  taken. 

The  accuracy  and  competMicy  of  the  sur- 
veyors is  called  in  question.     It  Is  said  that 
the  defendants'  surveyors  are  not  experts; 
that  they  did  not  locate  the  Indian  bound;iry 
line,  UM'  attempt  to  do  so,  and  that  their 
testimony  and  concluslou  are  based  tipon  the 
laws  fixing  the  boundaries  of  the  two  dis- 
tricts, rather  than  upon  any  actual  surreys 
and   personal    observations.     On    the   otiier 
hand,  it  Is  shown  that  complainants'  surv^- 
or  is  incompetent;    that  he  has  had  an  ex- 
perience of  only  five  years  in  Georgia,  and 
none  in  the  moimtalns  of  E<a8t  Tennessee; 
that  he  guessed  at  lils  beginning  comer,  and. 
in  attempting  to  foUow  the  Indian  botmdary 
line  of  1819,  he  placed  the  variation  of  the 
compass  needle  on  the  wrong  side  of  the 
meridian   line;   that    he    pi-ofessed    to   find 
landmarks  of  the  old  line  run  In  1819  npon 
trees  in  a  locality  where   it  is   shown  the 
forest  trees  had  been  cleared  away,  and  the 
land  cultivated,  for  more  than  20  years,  and 
which  had  since  been  covered  with  a  second 
or  under  growth  for  30  years;   that  he  also 
professed    to    find    marked    trees    in   other 
localities  where  it  appeared  tliat  land  had 
been  cleared  and  in  cultivation  for  40  yean. 
Upon  an  inspection  of  the  title  papers  of 
the   contesting   parties,    and   a    comparison 
of  their  maps,  and  the  statements  of  the 
surveyors  explaining  the  same,   we  are  of 
opinion    that    complainants    hare    failed    lo 
show  satisfactorily  that  there  is  any  vacant 
or  unsectlonlised  lands  in  the  Ocoee  district, 
bordering  on  this  Indian  line  between  the 
two  districts  covered  by  their  grant    The 
testimony    of    Thomas,    their   surveyor,  is 
wholly  overthrown  by  that  of  Waring,  Mai- 
ler,  Deaklns,  and   McGuffey,   the   surveyors 
of  defendants.    These  latter  gentlemen  ap- 
pear  to   be   competent.    Intelligent,   experi- 
enced   surveyors    and     engineers,   of  many 
years'  standing  and  practice  in  their  profes- 
sion,   with    much   experience    In   surveying 
mountain  and  other  lands  in  the  localit}'. 
and  in  locating  oiA  lines,  Including  this  In- 
dian boundary  line,  which  had  been  located 
by  them  in  many  places  In  the  natlre  for- 
est after  reaching  Starr's  mountiilu.    £ach 
of  these  surveyors  states  that  from  acioal 
measiu-ements  and  personal  obsi^rrations,  and 
experiments  with  various  fractional  and  sec- 
tional lines.  It  Is  impossible  that  there  should 
be  a  vacant  gore  or  strip  between  the  two 
dlstrlccs.     riiey  explain  that  while  there  if 
an  apparent  shortage  In  some  of  the  fra'> 
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tlonal  lines,  and  that  others  arc  too  long, 
BO  an  to  cause,  at  some  places,  an  interlap 
<tt  the  lines  from  the  two  districts,  there 
la  BO  discrepaacy  of  any  consequence  at 
any  place,  and  no  more  than  would  naturally 
and  does  usually  result  In  surreys  over 
rough  mountains,  and  especially  in  the  early 
'history  and  settlement  of  the  coimtry;  that 
while  iherc  is  some  confusion  between  lines 
and  boundaries  caused  by  the  hasty  and 
■careless  manner  in  which  early  surveys  were 
luadiN  rhere  is  no  such  discrepancy  as  can- 
wot  be  (ured  and  explained  by  the  rulfS  olt- 
scrred  in  establishing  calls  for  old  lines  aud 
natural  objects;  that  the  greatest  dlfferenoe 
obserred  did  not  exceed  40  poles  in  a  line 
<S  miles  in  length,  over  rery  rough,  moun- 
tainous grounds,  while  in  oUier  cases  there 
were  some  lines  that  fell  short  smull  amounts. 

It  also  appears  that  a  part  of  the  Isind 
covered  by  complainants'  title  papers  has 
been  in  defendants'  possession,  under  In- 
-closure  and  in  cultivation,  for  over  40  years, 
and  other  portions  for  more  than  7  years, 
constituting  what  Is  known  as  the  "Savan- 
nah Farm,"  which  lies  partly  in  each  dis- 
trict, crossing  the  Indian  boundary  line, 
And  lying  on  both  sides  of  the  Hiwassee 
river.  The  principal  conflict  seems  to  arise 
between  a  grant  to  Charles  Seymour  for 
4,000  acres,  made  in  1874,  and  the  calk  of 
complainants'  grant.  Seymour,  soon  after 
obtaining  his  grant,  conveyed  the  land  to 
defendants,  and  they  hnve  been  holding  the 
same  adversely,  and  in  actual  possession, 
ever  since,  as  to  considerable  portions  of 
the  area  embraced.  In  view  of  the  evident 
purpose  of  the  legislature  to  sec  lionize  all 
the  lands  In  each  of  these  districts  up  to 
the  Indian  boundary  line,  and  the  surveys 
And  plats  to  carry  this  purpose  into  effect, 
aa  manifested  In  the  surveys  and  plats  in 
the  land  oflSces  of  the  two  districts,  and  in 
view  of  the  recognition  by  abutting  land- 
owners that  they  hold  up  to  a  common  di- 
viding line,  and  that  there  is  no  hiatus  or 
gore  left  tmsurveyed  and  unsectlonlzed,  we 
would  not  be  disposed  to  adjudge  that  there 
was  an  unoccupied  and  vacant  strip  of  land 
along  the  Indian  boundary  line,  which  ex- 
tends across  the  state,  as  the  dividing  line 
between  the  two  districts,  unless  the  evi- 
dence was  very  plain  and  convincing.  The 
act  of  18.";4,  under  which  this  grant  was  ob- 
tained, is,  at  most,  only  a  legislative  recogni- 
tion that  there  may  be  lands  left  vacant  in 
the  Ocoee  district,  but  not  an  adjudication 
that  there  are  such  vacant  or  unsectlonlzed 
lands. 

Upon  a  careful  examination  of  the  entire 
case,  we  are  convinced  that  complainants 
have  failed  to  sustain  their  contention  that 
there  is  a  vacant  gore  of  land  between  the 
two  districts,  a  portion  of  which  is  covered 
by  their  grant,  and  the  judgment  of  the 
court  below  Is  affirmed,  with  costs,  and  the 
bill  dismissed. 


BOYER  et  al.  v.  QTATB. 
(Supreme  Coort  of  Tamessee.    Sept.  28,  1893.) 

FOBOEBT— iKSTRtrOTIONS— PbOVIKCE   OF  JOBT. 

On  a  trial  for  forgery,  an  instruction  that 
if  the  jury  believe  certain  drcnmstances  to  have 
been  clearly  shown,  such  circumstances  strong- 
ly Indicate  the  commission  of  the  crime  charged, 
is  fatally  erroneous.  In  that  the  jury  are  direct- 
ed what  weight  they  shall  give  the  evidence  in 
mailing  up  th^  venlict. 

Api>eal  from  circuit  court,  Cocke  county; 
W.  R.  Ulcks,  Judge. 

David  W.  Boyer  and  Rufus  Holt  were  <S)n- 
vioted  of  forgery,  and  appeal.    Reversed. 

McSween  &  Mlms,  Jones  &  Gorrell,  and  W. 
H.  Jones,  for  appellants.  G.  W.  PIcile, 
Atty.  Gen.,  and  W.  R.  Tm-ner,  for  the 
Stat& 

CALDWELL,  J.  D.  W.  Boyer  and  Ruftis 
Holt  were  jointly  Indicted  In  the  circuit 
court  of  Cocke  county  for  the  alleged  for- 
gery of  a  deed,  whereby  David  Boyer  seemeil 
to  convey  a  valuable  tract  of  land  to  his  son. 
the  said  D.  W.  Boyer.  They  were  jointly 
tried  and  convicted,  and  have  appealed  iu 
error. 

The  deed  In  question  bears  dat^  November 
18,  1891,  and  the  signature  of  David  Boyer 
was  proven  before  the  county  court  cleric  on 
the  Ist  day  of  December,  1891,  by  Rufus  Holt 
and  L.  H.  Holt.  David  Boyer,  the  assumeil 
vendor,  disappeared  from  his  home  upon  the 
land  described  on  the  22d  of  November,  1801, 
between  the  date  and  the  probate  of  the 
deed,  and  was  never  thereafter  seen  alive  by 
any  of  the  witnesses  in  the  case.  His  dead 
body,  or  what  his  widow  and  several  other 
witnesses  think  was  his  dead  body,  wan 
found  In  a  cave  near  his  home,  and  upon 
the  land  conveyed,  some  time  lu  the  month 
of  March,  1892.  Several  witnesses,  claiming 
to  be  acquainted  with  the  signature  of  David 
Boyer,  testified  that  his  name  upon  a  deo<l 
to  his  son  was  not  in  his  handwriting;  an<l 
some  were  of  opinion  that  it  was  written  by 
the  defendant  D.  W.  Boyer.  Between  tlie 
time  of  the  disappearance  of  David  Boyer 
and  the  discovery  of  the  dead  body  in  the 
cave,  defendant  D.  \V,  Boyer  told  numerous 
persons  that  he  had  bought  bis  father's 
land,  and  that  his  father  had  loft  the  coun- 
try. The  widow  of  David  Boyer  testified, 
ainong  other  things,  that  on  the  day  after  lie 
was  last  seen  by  her,  their  son,  the  defend- 
ant D.  W.  Boyov  s.ild  to  her  that  his  father 
'■was  going  to  leave  the  country,"  and  asked 
her  "to  fix  hlni  up  some  clothes  and  some- 
thing to  eat;"  tliat  she  complied  with  that 
request,  putting  some  clothing  and  food  in 
a  black  valise;  that  the  said  D.  W.  Boyer 
went  away  from  home  that  aftemoon,  and 
returned  the  ne.Kt  day.  saying  lie  had  taken 
his  father  to  a  town  in  an  adjoining  coun- 
ty, whence  he  had  gone  "west."  promising 
to  write  back  to  them  "if  he  did  any  good 
out"  there;  that  she  thought  llio  valUc  and 
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Its  OMitents  found  la  the  care  with  the  dead 
body  were  -the  same  that  she  had  put  up  for 
ho*  husband  at  the  snggrestlon  ot  their  aoD. 
Many  other  facts  and  drciunstances  tend- 
ing to  fix  the  charge  of  forgery  upon  D.  W. 
Boyor,  and  Implicating  defendant  Rufna 
Holt  therein,  were  disclosed  In  the  testl- 
m<»iy  before  the  Jnry;  but  tliey  need  not  be 
detailed  In  this  oplnloo.  Enoufch  ot  the  tes- 
timony has  been  stated  to  Illustrate  a  con- 
trolling question  of  law  arising  upon  the 
charge  of  the  trial  Judge  to  the  Jury  trying 
the  case.  After  Instructing  the  Jury  with 
substantial  accuracy  as  to  the  general 
features  of  the  case,  the  court  further  said: 
"If  you  find  it  to  be  clearly  shown  that 
Darld  Boyer  was  killed,  and  thrown  Into  a 
cave  on  his  own  farm,  where  he  lay  for  over 
three  months;  that  diving  that  time  the  de- 
fendant D.  W.  Boyer  repeatedly  stated  that  he 
bad  purchased  the  farm  from  his  father;  Uiat 
the  said  defendant,  after  his  father  was 
lillled,  notifled  his  mother  that  his  fiither  was 
;;oing  to  leave  the  country,  and  induced  her 
to  make  arrangements  for  his  departure; 
that  he,  the  said  defendant,  then  went  away 
from  home,  saying  to  his  mother  that  he 
was  going  to  take  his  father  to  MoiTlstown, 
in  on  adjoinin;;  eoimty,  for  his  departiu-e 
from  the  cotmtry,  and,  after  rctm-ning,  suid 
that  he  had  so  taken  his  father;  and  If  you 
further  find  as  a  fact  that  the  defendant  D. 
W.  Boyer  had  the  deed  probated  before  the 
discovery  of  bis  father's  body,  you  Eire 
then  told  that  these  are  circumstances  which 
strougl}-  Indicate  both  the  killing  and  the 
forgery  of  the  paper  ot  deed."  That  instruc- 
tion is  fatally  erroneous.  By  It  the  court 
invades  the  exclusive  province  of  the  Jury, 
and  teUs  them  the  effect  of  certain  testi- 
mony, what  weight  they  shall  give  It  In  mak- 
ing up  their  verdict.  Tlie  court  had  no  right 
to  say  thar  the  enumerated  circumstances. 
If  established  by  the  proof,  strongly  Indi- 
cated the  forgei7  of  the  deed.  The  weight 
to  be  given  those  clrcumstanQes  was  a  mat- 
ter for  the  determlnntioB  of  the  Jury  alone. 
Jones  V.  Iron  Co.,  H  Leo,  157;  Delhi  v,  Ot- 
tenvllle,  Id.  191;  Cantrell  v.  Railway  Co., 
00  Tenn.  644,  18  S.  W.  Bep.  271.  "Judges 
shall  not  charge  Juries  with  respect  to  mat- 
ters of  fact,  but  may  state  the  testimony 
and  declare  the  law."  Const,  art.  6,  |  9; 
Bank  v.  Harris,  2  Humpli.  311;  Ivey  v. 
Uodges,  i  Humph.  154;  Kirtland  t.  Mont- 
gomery, 1  Swan,  452.  The  Instruction 
quoted  above  Is  a  charge  with  respect  to 
matters  of  fact  It  Is  an  Imperative  dlrectl<m 
to  the  Jury  as  to  the  effect  of  certain  evi- 
dence. It  is  not  a  mere  statement  of  the 
testimony  and  declaration  of  tlie  law  applica- 
ble to  It.  As  a  matter  of  fact  the  trial  Judge 
may  have  been  rlRht  In  the  iwsltlon  that  Hie 
facts  enumerated  by  him  strongly  Indicated 
that  the  deed  had  been  forged,  but  that  was 
a  conclusion  of  fact  purely,  which  he  was 
■ot  authorized  to  state  to  the  Jury,  and 
which   thoy   alone    could    rightfully    draw. 


The  law  does  not  fix  the  w.^igbt  that 
be  given  to  such  fads;  no  pmuBiption  tt 
gnllt,  as  a  matter  of  law,  arises  from  tbem; 
henoe  ttieir  effect  cannot  be  stated  as  a 
legal  result.  In  a  prosecnithMi  for  larceny 
the  court  may  properiy  teil  ttae  Jnry  that 
recent  possession  by  the  defendant  of  the 
stolen  oi-ticles,  If  unexplained,  "la  a  strong 
circumstance  tending  to  show"  Mm  to  be 
guilty  ot  tlie  larceny.  Poe  v.  State,  10  Lea, 
679;  Wilcox  V.  State,  3  Heidc  118;  Hnches 
Y.  State,  8  Humph.  75.  But  that  tnstnictioB 
is  allowable  iu  such  a  case  alone  upon  che 
ground  that  recent  possession  ot  stoles 
goods,  when  imexplalned,  raises  a  legal  pre- 
sumption of  guilt  on  the  part  of  the  perscn 
in  whose  posseaslon  tbe  goods  are  fbnnd. 
Such  an  instruction  In  such  a  case  is  there- 
fore but  a  declaration  of  the  law  applicable 
to  the  facts  shown,  and  not  a  charge  with 
respect  to  matters  of  fact  Reverse  and  re- 
mand. 


OUT  V.  FISHER  &  BUBXETT  LUMBER 

CO. 
(Supreme  Court  of  Tennesiee.  Sept  2S,  1893J 
Rbs  Judicata. 
In  an  action  by  a  father  for  the  loss  of 
hid  son's  serTices  because  of  personal  injurief 
alleged  to  hare  been  sastained  while  empIof«d 
by  defendant  the  court  foond  that  the  soa 
was  not  injnred  while  in  the  service  of  defend- 
ant. Bdd,  that  such  findiuK  is  not  admissible  to 
prove  the  same  defense  in  an  action  by  the  mb 
SKainst  the  same  defendant  to  recover  fOr  sock 
pai-3oaal  injuries. 

Appeal  from  circuit  court,  Anderson  coun- 
ty; W.  R.  Hicks,  Judge. 

Action  for  personal  Injuries  by  Charles 
Guy,  by  hte  next  fHend,  against  the  Fisher 
ft  Burnett  liumber  Company.  Defendant 
had  Judgment,  and  plaintiff  appenls,  and 
assigns  error.    Reversed. 

W.  L.  Welcker  and  J.  A.  Fowler,  for  ap- 
pellant C.  J.  Sawyer.  W.  A.  Henderson, 
and  Leon  Jonrolman,  for  appellee. 

C.4IJDWBLL,  J.  Alexander  Guy,  as  next 
friend  of  Charles  Guy,  brought  this  action 
against  the  Fisher  &  Burnett  Lumber  Com- 
pany to  recover  damages  for  personal  In- 
jui-les  alleged  to  have  been  negligently  in- 
flicted upon  the  said  Charles  Guy  by  the  de- 
fendant while  he  was  in  its  employment  as 
a  laborer  at  Its  mill  Trial  before  court  and 
Jury  resulted  In  verdict  and  Judgment  for  the 
defendant,  and  plaintiff  appealed  in  error. 

Charles  Guy,  for  whose  benefit  this  action 
Is  prosecuted,  was  a  minor,  13  years  of  a«e, 
at  the  time  he  received  the  Injuries  com- 
plained of  In  the  dedoration,  and  be  is 
stin  a  minor,  imder  the  age  of  21  years. 
Soon  after  the  injuries  were  Inflicted,  the 
father  of  Charles  Guy  brought  suit  against 
the  Fisher  &  Burnett  Lumber  Company,  In 
his  own  right  to  recover  damages  result- 
ing to  him  from  loss  of  services,  etc.   That 
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■nit  wu  ancces^ifaUy  defended  In  the  cip- 
colt  court  and  in  this  court.  In  affirming 
tlie  Judgment  of  tbe  circuit  court  in  tbat 
ease,  tliis  court  adjudged  ttiat  one  Hngti 
Bailey,  who  bad  engaged  the  serrices  of 
Gbarles  Guy,  was  an  Independent  contractor, 
and  tliat  tbe  defendant  was,  for  ttiat  reason, 
not  responsible  for  the  injuries  atied  for. 
One  defense  made  betore  the  Jury  in  the 
present  action  was,  that  Charles  Guy  was  not 
in  tlie  employmiint  of  the  defendant,  but  in 
the  services  of  Hugh  Bailey,  an  alleged  in- 
dependent contractor,  at  tbe  time  the  inju- 
ries complained  of  were  rec^red.  In  support 
of  that  defense,  the  defendant  was  permit- 
ted, over  tbe  objection  of  the  plaintiff,  to 
produce  in  evidence  a  copy  of  tbe  Jndguient 
of  this  court  in  the  former  case.  Upon  no 
ground  was  that  Judgment  competent  or 
admissible  as  evidence  in  this  case.  It  would 
have  lieen  competent  and  admissible  as  a 
matter  of  estoppel  on  a  plea  of  res  adjudi- 
cata,  in  an  action  betwe^t  the  same  parties, 
and  about  the  same  subject-matter,  but  it 
was  not  so  in  this  case.  For  the  error  in- 
dicated, the  Judgment  is  reversed,  and  tbe 
case  remanded  for  a  new  trial.  On  another 
trial,  inaccuracies  in  the  charge  of  tb« 
court  upon  the  subject  of  independent  con- 
tractor may  be  corrected  by  following  the 
detinitlon  given,  and  principles  laid  down,  in 
tbe  case  of  Powell  v.  Construction  Co.,  88 
Tenn.  082,  13  S.  W.  Hep.  GQl. 


GHADWEI.L  et  al.  v.  CHADWELL  et  al. 
(Supreme  Conrt  of  Tennessee.  Sept  19,  1893.) 
Bors  D  A  H I  Bs— Rkcoon  iTioN— Estoppel. 
The  purchaser  of  land  desiring  it  to  be 
•nrveyeO,  and  then  conveyed  to  him  by  metes 
and  Irauuds,  the  son  of  an  adjoining  landowner 
was  employed  to  mike  the  Burvey.  During  the 
survey  the  seller  and  this  adjoining  landowner 
differed  ns  to  the  running  of  a  certain  line,  btit 
liiially  the  latter  prevailed,  and  he  himself 
marked  the  line  through  the  woods.  Tbe  deed 
was  made  by  such  line,  and  it  was  recognized 
as  the  boundary  for  13  years  by  such  adjoining 
landowner.  Hiid,  that  his  heirs  were  estopped 
to  deny  that  the  line  so  marked  and  recognised 
was  tlie  true  botmdary  line. 

Appeal  .from  chancery  conrt,  Campbell 
county;  Henry  K  Gibson,  Chancellor. 

Bill  by  William  Chadwell  and  others 
against  John  B.  Chadwell  and  others  for  the 
partition  of  a  tract  of  land  which  belonged 
to  DufT  Chadwell,  deceased.  A  supplemental 
bill  was  also  filed  to  establish  the  ownership 
and  true  boundaries  of  the  tract  as  against 
tbe  Big  Creek  Gap  Coal  &  Iron  Company, 
Supplemental  Mil  dismissed.  Complainants 
.  appeal.   Affirmed. 

Ph.  Scblosshan,  3.  A.  Fowler,  and  Mr. 
Agee,  for  appellants.  W.  A.  Henderson  and 
Ijeon  Jourolman,  for  appellees. 

WITjKES,  J.  The  controversy  la  this  case 
Involves  tbe  owuershlp  and  true  boimdarles 


I  of  a  tract  of  land  In  Campbell  county.  The 
land  is  embraced  within  wliat  Is  known  in 
I  tbe  record  as  tbe  "Alvis  Kincaid  S,00O-Acre 
'  Survey."  Prior  to  February  24,  18(52,  Kin- 
caid, for  a  consideration  of  |12,  conveyed  to 
Sterling  Ruthei-ford  a  pcHrtion  of  tills  5,000- 
acre  tract,  by  the  following  boondarles:  "Be- 
ginnbug  OD  the  top  of  Peter  Hnddleston's 
ridge,  where  the  Buck  Gravely  line  crosses 
the  same;  then,  with  tbe  top  of  tbe  Log 
motmtain,  a  mortbeast  course,  to  Cooper's 
line;  tbenoe,  with  Cooper's  line,  crossing 
Davis  creek,  to  Gravely's  line,  on  the  side 
of  Brushy  mountain;  thmce,  with  Grave- 
ly's line,  to  the  beginning,— containing  100 
acres,  more  or  less."  On  the  15th  of  March, 
1868,  Rutherfmrd  conveyed  to  Clepper  a  por- 
tion of  this  tract  by  general  boundaries, 
as  f<^ow8:  "Beginning  on  top  of  Peter 
Hnddleston's  ridge,  where  Buck  Gravely's 
line  crosses  the  same;  thence,  with  the  top 
of  Log  mountain,  to  a  locust  and  oak,  near 
a  gap  in  the  Log  mountain;  tbence  In  anorth- 
west  course,  crossing  Davis  croek  to  a 
chestnut  and  black  gunt,  on  the  biiok  oC  the 
creek;  thence  a.  northwest  course,  to  the 
Gravely  line,  on  tbe  side  of  Brushy  mouu- 
tain;  thence,  with  Gravely's  line,  to  the  be- 
ginning,— contaiuing  25  acres,  more  or  less." 
This  tract  contains  by  actual  survey  350 
acres.  On  tbe  15tb  of  March,  1871,  Uutbcrford 
conveyed  to  I.  R.  Dew  the  remainder  of  the 
tract  which  had  been  conveyed  to  him  b.v 
Kincaid,  lying  east  of  that  portion  deede<l 
to  Clepper,  and  the  metea  and  bounds  arc 
set  out  in  this  conveyance.  In  October,  1871, 
Dew  conveyed  the  same  land  to  Wllliani 
Allen,  and  Allen  conveyed  the  same  to  tbe 
Big  Creek  Gap  Coal  &  Iron  Company  on  the 
14th  of  March,  1889.  In  tbe  mean  Ume,  5tb 
September,  1870,  Kincaid  conveyed  to  Duff 
Chadwell  all  of  the  5,000-acre  tract  that  he 
had  not  previously  conveyed  to  Rutherford, 
or  other  partlea  The  contest  arises  over  the 
lands  now  claimed  by  tbe  Big  Creek  Gap 
Coal  &  Iron  Company,  and  turns  upon  the 
question  whether  these  lands  are  Incloded 
in  tbe  boundaries  of  tbe  land  conveyed  to 
Rutherford,  or  whether  they  are  a  part  of 
tbe  residue  of  tbe  5,000-acre  tract  which 
passed  tmder  the  conveyance  to  Duff  Chad- 
weE. 

The  chancellor  held  (1)  tbat  the  lands  be- 
longed to  the  company;  (2)  that  the  calls  of 
the  deed  from  Kincaid  to  Rutherford  ran 
with  the  top  of  Log  mountain.  In  a  north- 
easterly direction,  as  Indicated  on  a  map 
filed  in  the  record,  and  not  tn  a  northwest 
direction,  as  contended  by  complainants,  and 
these  caUs  Include  the  lands  in  controversy; 
(3)  that  Duff  Chadwell  and  Rutherford 
agreed  upon  and  fixed  a  line  running  from 
the  beginning  corner  north  45  east  700  poles, 
as  tbe  boundary  line  of  the  Rutherford  tract, 
and  ttiat  Chadwell  recognized  this  line  as 
correct  for  a  long  number  of  years,  and  that 
It  has  been  so  recognized  by  complainants 
until  recently,  before  the  bringing  of  this 


Digitized  by 


Google 


974 


SOUTHWESTERN  BEPOBTEB,  Vol.  23. 


(Tenn. 


suit,  and  that  complainants  are  now  estoppea 
to  dispute  the  line  thus  established;  (4)  that 
complainants  bad  wholly  failed  to  show  any 
actual  enlosure,  and  adverse  possession  of 
any  of  the  lands  in  controTersy.  Complain- 
ants' bill,  so  far  as  it  raised  the  question  of 
the  title  to  this  land,  was  dismissed,  and 
complainants  have  appealed  and  assigned 
eiTors. 

The  first  error  assigned  raises  the  question 
as  to  what  is  meant  by  the  first  call  In  the 
Rutherford  deed,  to  wit,  "running  thence,  with 
the  top  of  Log  mountain,  a  northeast  course, 
to  Cooper's  line,"  etc.  There  is  no  dispute 
about  the  exact  location  of  the  beginning 
comer,  but  complninants  insist  that  the  line 
runs  from  this  beginning  comer,  along  the 
t<^  of  Huddleston's  ridge,  to  what  they  term 
"Log  Mountain  Proper;"  thence,  with  the 
top  of  Log  mountain  proper,  to  Cooper's 
line;  and  that  this  carries  the  line  at  first 
in  a  northeast  direction,  but  afterwards  In 
a  northwest  direction.  It  is  conceded  that 
the  line  thus  run  would  embrace  an  area 
of  about  450  acres,  Instead  of  100,  as  the 
Uutherford  deed  calls  for,  and,  thus  run, 
would  be  virtually  the  same  as  the  calls  of 
the  deed  to  Clepper.  Defendant  Insists,  on 
the  contrary,  that  the  line  continues  In  a 
northeast  direction  until  it  strikes  Cooper's 
line,  at  a  different  point,  and  it  is  shown 
that  the  area  contained  in  the  line  thus  run 
would  be  about  1,000  to  1,200  acres.  In 
corroboration  of  theb:  contention,  complain- 
.nnts  insist  that,  by  the  description  given  in 
the  Butherford  deed,  the  land  lies  on  Davis 
creek,  and  that,  if  the  boundaries  are  as 
claimed  by  defendant,  then  the  lands  lie  on 
Hog  Cre<*  branch  and  Patty  Murray 
brandi,  two  streams  of  considerable  Impor- 
tance, and  too  well  known  to  be  overlo<dced 
in  the  description  of  the  land;  but  defend- 
ants insist  that  these  two  branches  are  but 
tributaries  of  Davis  creek,  and  there  is  no 
misdescription  or  confusion  in  the  location 
calls.  The  main  contentl<Hi  arises  over  what 
is  "Log  Mountain."  Complainants*  claim  Is 
that  it  is  a  ridge  which  nms  down  In  a 
northwesterly  direction  to  Davis  creek,  ac- 
cording to  the  calls  of  the  Clepper  deed; 
while  defendants  say  that  this  Is  only  a 
spur  of  Log  mountain,  and  that  the  moun- 
tain proper  nms  In  a  northeast  direction 
from  the  beginning  comer.  By  either  con- 
tention, Peter  Huddleston's  ridge  Is  a  part 
or  section  of  Log  mountain,  and  the  begin- 
ning corner  is  agreed  upon,  and  not  In  dis- 
pute. The  chancellor  held  that  the  line  ran 
northeast  along  the  top  of  the  motmtain, 
as  Insisted  by  defendants,  and  not  north- 
west, niong  the  spur,  as  contended  by  com- 
plainants; and,  while  there  Is  some  contra- 
diction and  uncertainty  in  the  testimony,  we 
are  of  opinion  he  was  correct  In  so  holding. 

The  sec<Hid  error  assigned  is  to  the  hold- 
ing of  the  court  that  Duff  Chadwell,  the 
ancestor  of  complainants,  and  through  whom 


they  derive  title  by  descent,  agreed  irlth 
Butherford  upon  a  conventional  line,  and 
established  the  same  in  1871,  and  after- 
wards recognized  the  same.  We  think  the 
evidence  is  quite  plain  tliat  when  Botlierfonl 
was  offering  this  land  for  sale  to  Dew,  in 
1871,  it  was  done  in  the  presence  of  Dnir 
Chadwell,  and  that  he  indicated  ita  location 
by  pointing  in  the  directltm  of  tiie  lands  In 
dispute,  and  that  Chadwell  not  only  did 
not  raise  any  question,  but  agreed  to  and 
conceded  its  correctness.  Dew,  however,  de- 
sired to  have  the  lands  surveyed,  and  con- 
veyed to  him  by  mete«  and  bounds,  and 
thereupon  John  B.  Cliadwell,  son  of  Duff 
Chadwell,  and  one  of  the  principal  com- 
plainants in  this  cause,  was  employed  to 
survey  the  lands  and  ascertain  the  bounda- 
ries. John  B.  Chadwell,  It  seems,  was  dep- 
uty cotmty  surveyor  at  the  time,  and  was 
selected  in  preference  over  the  county  sur- 
veyor to  do  the  work  by  the  several  parii.-* 
interested.  He  made  the  survey.  Both 
Btitberford  and  Duff  Cliadweli  were  pres- 
ent, and  a  controversy  arose  between  ttaem 
over  the  direction  of  the  first  line;  Bather- 
ford  insisting  that  it  should  run  in  a  south- 
easterly direction,  but  on  the  top  of  Log 
mountain,  while  Chadwell  Insisted  that  In- 
asmach  as  the  call  was  northeast.  It  should 
be  run  north,  45  east,  wliich  would  mako 
a  straight  line,  sometimes  nmnlng  with  the 
top  and  sometimes  <m  the  side  of  the  moun- 
tain, near  the  top.  Chadwdl  prevailed  in 
his  contention,  and  the  line  was  ran  north. 
45  east,  and  Duff  Cliadwell,  tor  a  great  por- 
tion, if  not  the  entire  l^igth,  of  the  line, 
marked  it  plainly  through  the  woods  with  a 
hatchet.  In  his  own  hands.  The  line  of  the 
survey  was  thus  fixed  and  marked,  and  by 
It  the  deed  was  made  from  Bntherford  to 
Dew,  and  from  Dew  to  Allen,  and  from  AHen 
to  the  Big  Creek  Gap  Coal  &  Iron  Company: 
and  for  13  years  Duff  Chadwell  recognized 
it  as  the  boundary,  and  recognized  the  land 
as  the  land  of  Allen.  We  think  trom  the 
proof  that  complainants,  up  to  within  a 
short  time  of  the  filing  of  this  bill,  also  rec- 
ognized this  as  the  correct  or  established 
line.  This  line  having  been  established  by 
Chadwell  himself,  against  the  contention  of 
Rutherford,  and  Dew  having  bou^t  with 
reference  to  It,  ccmiplalnants,  as  the  heirs 
of  Chadw^  are  now  estopped  to  deny  It 
Spears  v.  Walker,  1  Head,  166;  MariwetU- 
er  V.  T^armon,  3  Sneed,  447;  and  other  cases 
In  accord. 

We  do  not  think  the  contention  of  com- 
plainants that  any  portlMi  of  the  land 
claimed  by  the  Big  Creek  Gap  Cool  A  Iron 
Company  was  adversely  held  by  them,  or  an.r 
one  else,  as  against  the  Rutherf<Hrd  and  Dew 
title,  is  sustained  by  the  record.  We  con- 
clude that  there  is  no  error  in  the  decree  of 
the  chancellor;  and  the  supplemental  bill. 
which  raises  the  question  of  title  as  to  thia 
land,  is  dismissed,  at  complainants'  cost,  and 
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the  cause  Is  remanded  to  the  court  below, 
for  audi  farther  proceedings  nnder  the  origi- 
nal partition  bill  as  the  parties  desire  to 
take  with  reference  to  the  lands  other  than 
those  decreed  to  the  Big  Creek  Gap  Coal  & 
Iron  Company. 


FIRST   NAT.    BANK    OP    MORRISTOWN 
et  «1.  T.  MAYOR,  ETC.,  OF  MORRIS- 
TOWN  et  al. 
(Supreme  Coort  of  Tennessee.    Sept.  23,  1893.) 

Taxation  — Osb  Thousand  Dolxab  Exemption'— 
To  Whom  Allowed— Mabkied  Woman  —  Nos- 

BB8IDEKT. 

1.  Under  Const.  1870,  art  2,  {  28,  which 
provides  that  the  legislature  siiali  except  from 
taxation  fl,000  worth  of  personal  property  in 
the  hands  of  "each  taxpayer,"  a  married  wo- 
man is  entitled  to  such  exemption,  thouch  h» 
hnsband  is  entitled  to,  and  has  been  allowed, 
the  same  exemption;  such  exemption  being  to 
the  tan>ayer,  and  not  to  the  family. 

2.  Where  the  sitaa  of  such  taxpayer's  per- 
sonal property  is  within  the  limits  of  a  ceriain 
municipal  corporation,  she  is  entitled  to  xuch 
exemption,  though  she  resides  withont  the  cor- 
poration, unless  It  has  been  allowed  to  her  else- 
where, on  other  taxable  personal  property. 

Appeal  from  chancery  conrt,  Uambleu 
connty;  John  K.  Shields,  Chancellor. 

Bill  by  the  First  National  Bonk  of  Horris- 
town  and  others  against  the  mayor  and  al- 
dermen of  Morrlstown  and  others  to  restrain 
the  collection  of  certain  taxes  alleged  to 
liave  been  illegally  assessed  by  defendants 
on  the  shares  of  stock  in  such  bank.  From 
an  order  overruling  a  demurrer  to  the  bill, 
defendants  appeal.     Affirmed  and  remanded. 

Wm.  McFarland,  tor  appellants.  John  K. 
Shields  and  W.  K.  Mountcastle,  for  appel- 
lees. 

OAI<DWELr>,  J.  The  biU  in  this  cause 
was  filed  by  the  First  National  Bank  of  Mor- 
rlstown and  certain  of  Its  stockholders 
against  the  mayw  and  aldermen  of  Morris- 
town  and  its  tax  collector  to  restrain  the 
i'ollectlon  of  certain  taxes  alleged  to  have 
been  Illegally  assessed  by  the  said  mimlc- 
ipolity  upon  the  shares  of  stock  In  said 
l>ank.  The  defendants  demurred  to  the  bllL 
Their  demurrer  was  overruled,  and,  by  spe- 
cial leave  of  the  chancellor,  they  have  ap- 
pealed to  this  court. 

Complainants  allege,  in  substance,  that  the 
First  National  Bank  of  Morrlstown  Is  a  na- 
tional banking  corporation  organized  and  do- 
ing business  as  a  national  bank  nnder  the 
laws  of  the  United  States,  with  Its  titus 
within  the  corporate  limits  of  the  town  of 
Morrlstown,  In  the  county  of  Hamblen  and 
state  of  Tennessee;  that  Its  capital  stock, 
of  $75,000,  is  divided  into  equal  shares  of 
flOO  each,  for  which  certlflcites  have  been 
issued  to  different  owners  according  to  their 
resiiective  Interests;  that  among  the  numer- 
ons  ownei-s  and  holders  of  stock  certificates 
are  several  married  women,  living  with  hus- 
bands; that  some  of  the  stockholders  reside 


within  the  corjporate  limits  of  Morrlstown, 
some  without  those  limits,  but  in  Hamblen 
county,  and  others  in  other  connties  of  this 
state.  Complainants  further  allege,  in  sub- 
stance, that  the  mayor  and  aldermen  of  the 
town  of  Morrlstown,  by  ordinance,  and  Its 
tax  assessor,  by  actual  assessment  made, 
had  declared  all  of  said  bank  stock  subject 
to  municipal  taxation  for  the  year  1893,  and 
wrongfully  refused  any  exemption  whatever 
to  maiTied  women  owning  parts  of  said 
stock,  whether  residing  within  or  without 
the  corporate  limits  of  said  town,  and  to 
other  stockholders  residing  without  said  cor- 
porate limits,  though  expressly  requested  to 
do  so,  and  notwithstanding  the  fact  that 
none  of  such  persons  had  anywhere  Claimed 
or  been  allowed  any  exemption  from  mu- 
nicipal taxation  on  other  personal  property. 
Complainants  alleged,  finally,  that  $1,000  at 
the  stock  belonKlng  to  each  of  said  owners 
should  have  been  exempted  ft*om  taxation 
under  the  law,  and  that  the  assessment  in 
question,  so  far  as  made  ni'oc  the  first 
$1,000  of  the  stock  of  each  owner,  was  il- 
legal and  void;  that,  having  paid  all  the  rest 
of  the  taxes  assessed  against  them,  the  stock- 
holders are  entltl.»d  to  hava  the  coll<;ctlon  of 
the  Illegal  part  restrained  by  injunction. 
The  prayer  for  relief  Is  appropriate  to  the 
facts  alleged. 

The  principal  grounds  of  demurrer  arc,  in 
sulwt.tnce,  as  follows:  (1)  That  there  .Is  no 
exemption  from  taxation  to  the  wife  where 
$1,000  worth  of  personal  property  lias  been 
exempted  to  tlie  bnsbiind,  two  exemptions 
not  being  allowed  to  the  same  family;  (2> 
that  the  exemption  claimed  can  be  granted 
to  no  one,  "except  against  taxes  assessed  by 
the  government  where  the  party  resides." 
The  demurrer  was  propwly  overruled.  One 
requirement"  of  the  revenue  section  of  our 
constitution  is  that  the  legislature  shall  ex- 
cept from  taxation  "one  thousand  dollars' 
worth  of  personal  property  in  the  hands  of 
pach  taxp.nypr."  Const.  1S70,  art  2,  §  28, 
In  obedience  to  that  requirement,  the  leg- 
islature has,  from  time  to  time,  in  each  gen- 
eral assessment  act,  expressly  declared  the 
exemption.  For  the  statute  In  force  when 
the  assessment  here  complained  of  was 
made,  see  Acts  1891,  (Ex.  Sess.)  c.  26.  i  1. 
snbsec.  6.  Every  citizen,  whetuor  married 
woman  or  other  person,  who  owns  personal 
property  In  the  state,  otherwise  subject  to 
taxation,  falls  directly  within  the  constitu- 
tional and  statutory  provision,  and  Is  en- 
titled to  the  exempton  contemplated.  The 
exemption  Is  to  "each  taxpayer,"  not  to- 
each  head  of  a  family,  nor  to  each  person 
residing  within  the  particular  town  or  coun- 
ty in  which  the  assessment  may  be  made. 
No  citizen  answering  the  designation  of 
"taxpayer"  Is  excluded  from  the  exemption. 
"Each  taxpayer,"  without  exception,  is  en- 
titled to  Its  benefit;  that  Is,  each  citizen 
owning  taxable  personal  property  Is  entlUpd 
to  the  exemption.   The  citizen  owning  the 
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property,  and  ta  whom  it  may  be  rightfully 
uiUHessed,  la  the  taxpayer,  and  as  auch  is 
the  person  foe  whose  benefit  the  exemption 
is  provided,  whether  that  person  be  a  mar- 
ried or  unmarried  woman,  a  resident  of  the 
particular  town  or  county  in  which  the  as- 
sessment 1«  made,  or  of  some  other  part  of 
the  state.  Tiie  citizen's  ownersliip  of  per- 
sonal iwopwty  otherwise  subject  to  taxation 
Is  the  criterion  by  which  his  or  her  right  to 
the  exemption  Is  to  be  determined;  and, 
wheresoever  tiie  property  is  taxable,  there 
the  owner  should  be  allowed  the  exemption, 
unless  it  has  been  allowed  elsewhere  on 
other  taxable  personalty.  The  exemption  is 
from  state,  county,  and  mimicipnl  taxation,— 
from  all  alike.  Neither  state,  county,  nor 
municipality  can  exercise  the  taxing  power 
against  the  owner  of  personal  property  with- 
out at  the  same  time  allowing  him  the  con- 
stitational  exemption.  The  language  of  the 
constitution  is  so  clear  and  mandatory  as  to 
admit  of  neither  doubt  nor  evasion.  Affirm 
and  remand  for  answer. 


FORTUNE  et  al.  v.  ICrLLEBREW. 

(Supreme  Court  of  Texas.    Nov.  23,  1803.) 

Ahbitbation  ani>  Award — Validiti— Submisbiok 

Br  OUARDIAN. 

1.  A  gnardian  has  no  power  to  malce  a 
Bobmi^.sion  to  arbitration  for  his  wards  wbf>n 
lie  is  interested  adversely  to  them  in  the  sal>- 
joct-inattcT  of  the  arbitration. 

2.  A  testator  having  divided  his  estate 
eiiiially  among  his  children,  portions  thereof 
were  set  apart  to  some  of  ttie  devispos  in  par- 
tial satisfaction  of  their  interests.  Thereafter 
the  devisees  and  legatees,  together  with  the  ex- 
Kutor,  who  had  a  claim  against  thp  estate, 
agreed  "to  submit  to  arbitration  all  matters  in 
dispute  )>etwe<ni  them,  or  either  of  them."  and 
the  executor,  and  to  "determine  the  amount  re- 
ceived by  each  lemtee,  and  the  amount  that 
each  is  now  entitlpd  to  ottt  of  the  estate."  Held, 
tliat  as  die  sobmiRsion  involved  a  controversy 
between  the  devisees  and  legatees  themselves, 
as  well  ns  between  them  and  the  executor,  if 
the  submis.sion  was  invalid  as  to  any  of  them 
it  was  invafid  as  to  all.  21  S.  W.  Rep.  986, 
reversed. 

3.  Since  the  agreement  for  submission  gave 
the  arbitrators  authority  only  to  ascertain  the 
share  which  each  devisee  or  lesatoe  was  entitled 
to  receive,  and  the  amount  to  be  charged  on 
each  share  in  favor  of  the  executor,  the  arfaitra- 
tors  had  no  power  to  award  land  belonging  to 
tiic  estate  to  the  executor  in  part  payment  of 
the  debt  dne  him.    21  S.  W.  Rep.  986,  reversed. 

4.  Since  the  power  conferral  upon  the  dis- 
trict court  to  enter  a  jndginent  upon  an  award 
in  a  case  not  pending  before  it  is  pm'ely  stat- 
utory, and  the  award  is  void  If  there  he  no 
agreement  binding  on  all  parties  to  the  submis- 
sion, or  necessary  parties  do  not  join  therein,  or 
if  the  arbitrators  determine  matters  not  submit- 
ted, or  fail  to  determine  those  that  are  submit- 
ted, a  judgment  entered  on  such  award  Is  also 
void.    21  S.  W.  Rep.  986,  rcverged. 

5.  Kuch  judgment  is  not  rendered  valid  by 
the  fact  that  the  parties  failed  to  object  to  its 
rendition.    21  S.  W.  Rep.  986,  reversed. 

Error  from  court  of  dvil  appeals  of  the 
thh:d  supreme  judicial  district. 
Action    by    YeoUiud    Fortune   and   otbero 


againBt  William  Killebrew  to  recDTcr  real 
estate.  The  court  of  dril  appeals  afllmied  a 
Judgment  for  defendant,  and  plaintiffs  brine 
error.    Reversed. 

Goodrich  &  CSarkson  and  L.  C  Alexander, 
for  plaintiffs  in  error.  J.  A.  Mnrtlu  and 
Clark  &  Bollnger,  for  defendant  in  error. 

OAINES,  J.  This  suit  was  brought  bf  tbe 
plaintiffs  in  error  against  the  defendant  in 
error  to  recover  a  tract  of  land  consisting  of 
aboat  240  acres.  The  land  In  coDtroveray 
wais  a  part  of  the  estate  of  John  A.  Fortune, 
Sr.,  who  died  in  the  year  1863,  baTlng  made 
his  will,  In  which  one  O.  V.  Fortune  and  the 
defendant,  William  Killebrew,  were  nominat- 
ed as  executors.  The  will  was  duly  probat- 
ed, and  the  executors  qualified.  After  mak- 
ing some  special  legacies,  the  will  provided 
that  the  testator's  estate  should  be  divided 
among  his  children,  certain  of  them  being 
charged  in  partition  with  certain  advances 
made  to  them  during  tbe  testator's  lifetime. 
One  of  the  executors,  C.  V.  Fortune,  died  in 
the  year  1870,  after  which  tbe  defendant. 
K'llebrew,  bad  the  sole  management  of  tbe 
estate.  The  plaintiffs  in  error  are  tbe  widow 
and  children  of  John  A.  Fortune,  Jr.,  wlio 
was  a  son  of  John  A.  Fortnae,  8r.,  and  one 
of  his  devisees.  In  tbe  year  1866,  the  ezee- 
utcws  made  a  i>artlal  partition  of  the  estate, 
and  in  that  partition  there  was  set  ap«rt  to 
Jobn  A.  Fortune,  Jr.,  a  tract  of  land  oonaist- 
ing  of  425  acres,  which  embraces  the  land  in 
controversy.  In  the  year  1876  a  Jndgment 
was  rendered  against  William  KiUebrew,  as 
executor  and  In  bis  individual  capacity,  for 
the  sum  of  $6,511.33.  The  foundation  of 
this  Judgment  was  a  note  executed  by  tlie 
testator,  with  William  Killebrew  as  his  sure- 
ty. By  virtue  of  an  execution  issued  on  this 
Judgment,  a  tract  of  land  oons'sting  of  2,934 
acres  was  levied  upon  and  sold  as  the  prop- 
erty of  the  estate  of  tbe  testatw.  and  at  tbe 
sale  Killebr«w  became  the  purchaser,  and 
received  the  sheriff's  deed.  This  tract  of 
land  embraced  the  lands  which  had  been  set 
apart  to  John  A.  Fortune,  Jr.,  and  other 
devisees  in  the  partition.  Subaeqaently. 
during  the  lifetime  of  John  A.  Fortune,  Jr., 
the  executor  Killebrew,  and  the  devisees  and 
legatees  under  the  will  of  John  A.  Fortune, 
Sr.,  entered  into  a  written  agreememt  to 
submit  certain  matters  in  controversy  be- 
tween them  to  arbitration,  and  stipulated 
that  the  award  of  the  arbitrators  should  l>e 
final,  and  should  be  made  tbe  Judgment  of 
the  court.  The  arbltratoca,  baying  made  an 
award,  sobaeqnently  amended  It;  and,  as 
amended,  it  was  made  the  Judgment  of  the 
district  court  of  Falls  connly.  Tbe  award 
and  Judgment  recognized  the  title  of  John 
A.  Fortune,  Jr.,  to  tlM  tract  vt  land  originally 
set  apart  to  him  in  partition;  but  charged  it 
with  the  payment  of  the  som  of  93.431.34  hi 
favor  of  tbe  executor.  John  A.  Fortune 
afterward*  died  intestate^  keaving  the  piaJa- 
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tiffs  In  error  aa  his  sole  heirs.  In  their 
pet'tion  they  alleged  that  the  award  and 
Judgment  ■were  void,  but  upon  the  trial  the 
district  court  held  them  valid  and  conclusive 
apilnst  the  claims,  and  gave  ]udf;ment  for 
the  defendant  The  conrt  of  civil  appeals 
were  substantially  of  the  same  opinion,  and 
affirmed  the  judgment  of  the  trial  court. 

There  were  several  grounds  upon  which 
the  award  was  claimed  to  be  invalid. 
Among  others,  it  was  Insisted,  and  it  is 
still  m-ged,  that  it  was  not  binding  because 
the  agreement  for  submission  was  not  sigrned  ' 
by  the  propel-  parties.  Two  of  the  devisees 
were  married  women,  and  the  agreement  I 
purports  to  be  s'gned  by  their  husbands  for  | 
them;  for  example,  "Wm.  McComb,  for  M. 
A.  McGomb."  Also,  William  Klllebrew  j 
signed  fw  himself  and  as  guardian  of  hUs  i 
minor  children.  These  minors  were  heirs  i 
of  Killebrew's  deceased  wife,  who  was  a 
datighter  of  John  A.  Fortane,  Sr.,  and  a  dev-  ! 
isee  under  bis  will.  Thefa*  Interest  and  that  | 
of  their  father,  the  executor,  were  antag-  i 
ooistla  It  may  be  gravely  doubted  whether  | 
the  tmaband,  without  spedal  authority  from 
tbe  wife,  can  submit  qpieBtionB  affecting  title 
to  her  separate  property  to  arbitration. 
Whether  a  guardian  had  the  power  to  sub- 
mit a  matter  in  dispnte  concerning  his 
ward's  estate  at  tlie  time  the  agreement  tn 
this  case  was  executed  is  a  question  we  need 
not  discuss.  Tbe  Revised  Statutes  CMjfer 
the  power,  but  at  the  date  of  the  agreement 
they  had  not  gone  into  effect.  Rev.  St  art 
5.J.  But  it  is  clear  that  Klllebrew  was  not 
authorized  to  make  a  sabm'.ssion  for  his 
wards,  because  their  interests  were  adverse. 
But  wbetber  or  not  tliat  sboold  avoid  the 
award  as  between  the  executor  and  John 
A,  Fortune,  Jr.,  is  a  different  question.  By 
the  cx>n tract  of  submisslMa,  the  parties  un- 
dertake to  bind  themselves  *i:o  submit  to 
arbitration  all  matters  In  dispute  between 
them,  or  ettber  of  tiiem,  and  WIQlam  IQUe- 
brew,  executor,"  etc.  TMs  warrants  a  de- 
teriuination  of  their  several  controversies, 
and  upon  flrat  blush  it  would  seem  that  the 
controversies  were  severable,  and  that  an 
award  as  between  JTohn  A^  Fortane.  Jr.,  and 
William  Klllebrew  should  be  held  valid,  al- 
though void  as  between  the  executor  and 
other  parties.  But  the  will  of  John  A.  For- 
tune, after  making  certain  special  bequests, 
and  charging  John  A.  Fortune,  Jr..  with  an 
advancement  of  |5,000,  provided  that  all  the 
residue  of  his  estate  should  be  equally  di- 
vided amcmg  his  children.  When  tbe  agree- 
ment for  submission  was  ertered  into,  there 
had  been  a  partial  partition  of  the  property, 
or,  rather,  portions  had  been  set  apart  to 
some  of  tbe  devisees,  as  a  partial  satisfac- 
tion of  their  several  interests.  The  agree- 
ment authorized  the  arbitrators  to  "deter- 
mine the  amount  received  by  each  legatee, 
and  the  amount  that  each  is  now  entitled  to 
oat  of  the  estate,"  etc.  It  ts  apparent  that 
T.23s.w.no.l6— 62 


the  portions  already  received  were  unequal. 
What  each  devisee  was  entitled  to  rece'.ve 
out  of  the  residue  of  the  estate  could  only  be 
asc^talned  by  determining  what  each  had 
already  received;  and  this  not  only  because 
the  more  each  had  received  the  less  such 
devisee  was  entitled  to  rece've,  but  also  be- 
cause the  more  that  had  already  been  set 
apart  to  each,  the  more  the  others  were 
entitled  to  have  set  apart  to  them.  It  fol- 
lows that  eacb  of  the  devisees  wris  interested 
In  the  question  how  much  each  other  had  re- 
ceived, and  that  the  submission  involved,  not 
only  a  controversy  between  himself  and  the 
executor,  but  also  controversies  as  between 
thMnselves.  No  agreement— no  Judgment— 
OS  between  one  and  the  exectitor  ^^ould  bind 
the  others,  and  no  final  disposition  of  the 
matters  in  dispute  could  be  made  without 
a  definite  determination  of  all  the  matters  in 
controversy  growing  out  of  the  settlement 
and  partition  of  the  estate.  To  effect  such 
determination  was  the  evident  purpose  of 
the  agreement,  and  we  are  of  opinion  that, 
tmlesB  all  were  bound  by  It,  none  were 
bonnd.  If  the  children  of  WnUam  Kllle- 
brew had  signed  for  themselves,  being  mi- 
nors, the  award  would  have  been  voidable 
at  their  election.  Whefter  a  party  sui  Jtffis 
could  have  avoided  It  Is  a  question  upon 
which  the  authorities  are  not  entirely  in 
accord.  But  they  did  not  sign,  and,  as  we 
have  seen,  their  latber,  having  an  adverae 
interest,  had  no  authority  to  sign  for  tboni, 
OB  their  guardian.  They  were  intended  to 
be  mode  parties  to  the  proceedings,  and 
were  necessary  parties  to  the  controvei-sy, 
under  the  terms  of  the  agreement  for  sub- 
mlaslon;  and,  since  tbey  are  not  botmd  by 
the  award,  we  are  of  opinion  that  it  should 
have  no  effect. 

But  there  Is  another  serious  objection  to 
the  award,  and  to  the  Judgment  that  was 
rendered  upon  it.  The  paragraphs  of  the 
agreement  for  submission,  which  define  the 
powers  of  the  arbitrators,  read  as  follows: 
"First  That  the  parties  plaintiff  and  defend- 
ant aforesaid  hereby  agree  and  bind  them- 
selves to  submit  to  arbitration  all  matters  of 
dispute  and  controversy  between  them,  and 
either  of  them,  and  William  KfUobpew,  execu- 
tor of  the  last  will  and  testament  of  John  A. 
Fortune,  deceased,  relating  to  the  adminis- 
tration and  distribution  of  said  estate  among 
the  distributees  thereof.  We  also  agree  to 
submit  to  arbitration  the  right  of  the  heirs 
of  O.  V.  Forttme  to  hold  certain  tracts  of 
land  lying  in  Jack  and  Palo  Pinto  counties, 
and  described  in  bond  for  title  made  by  J. 
A.  to  a  V.  Fortune,  December  17,  1857, 
said  tract  of  land  claimed  of  them  by  the 
executor  as  property  belonging  to  tbe  es- 
tate of  John  A.  Fortune,  Sr.,  deceased. 
Second.  It  is  farther  agreed  that  said  arbi- 
tratoiB  shall  in  all  things  be  governed  by 
tbe  wiU  of  John  A.  Fortune,  deceased,  and 
said  arUtratom  idiall  find  and  determine  the 
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amount  received  by  each  legatee,  and  tbe 
amount  that  eacb  1b  now  entitled  to  out 
of  the  estate,  and  shall  ascertain  and  de- 
termine what  sum  each  share  is  chargeable 
and  Incumbered  with,  for  expenses  of  exe- 
cution, in  payment  of  debts  and  expenses 
of  adminlsti-atlon;  and  the  executor  shall, 
as  soon  as  convenient,  with  the  aid  of  such 
others  as  tlte  pai'ties  may  select,  partition 
nud  allot  to  said  legatees,  or  their  heirs, 
the  portion  of  said  estate  found  for  them 
by  said  arbitrators,  on  the  payment  by  such 
legatee  or  distributee  of  such  sums,  if  any, 
as  the  arbitrators  assess  against  such  Icg- 
iitee's  share.  And  it  is  further  agreed  that 
tbe  land  purchased  by  said  William  Kllle- 
brew  at  the  execution  sale  in  favor  of  F. 
S.  Sto<^dale,  administrator  of  Peyton  B. 
Bytle,  deceased,  shall  be  treated  as  other 
property  of  said  estate."  Now,  it  is  ap- 
parent from  these  provisions  in  the  agree- 
ment that  the  authority  of  tbe  arbitrators 
was  limited  to  the  ascertainment  of  the 
share  wbldi  each  devisee  or  legatee  was  en- 
titled to  receive  out  of  the  property,  and  tbe 
determination  of  the  amount  to  be  charged 
upon  such  share  In  fovor  of  the  executor.  It 
is  also  clear  that  both  in  the  original  and 
in  the  amended  award  the  arbitrators  have 
exceeded  their  authority.  Although  the 
agreement  declared  that  the  land  bought 
by  the  executor  at  execution  sale  should  be 
treated  as  other  property  of  the  estate,  tlie 
iitbitrators  attempt  to  award  to  William 
Klllebrew  a  porttou  of  this  land,  as  well  as 
other  lands  belonging  to  the  estate  of  tbe 
testator.  This  was  evidently  intended  as  a 
piiyment  pro  tanto  of  the  debt  found  due 
by  tbe  estate  to  the  executor.  But  a  trans- 
fer to  him  of  land  or  other  property  in  pay- 
ment of  his  debt  the  arbitrators  had  no  pow- 
er to  awaixl.  An  award  in  excess  of  tlie  au- 
thority of  the  arbitrators  is  void,  unless  the 
matter  in  excess  is  3uch  as  may  be  disre- 
garded, and  a  valid  award  be  left  standing. 
But  in  this  case  the  arbitratora  have  not 
only  attempted  to  award  what  they  had  no 
power  to  award,  but  they  have  also  failed 
to  find  what  they  were  empowered  to  de- 
termine. 

This  brings  us  to  the  question  of  the  valid- 
ity of  the  judgment  entered  upon  the  award, 
iiuil  tliat  resolves  Itself  into  the  farther 
question  whether,  by  the  return  of  the  award 
into  the  district  court,  that  court  acquired 
such  jurisdiction  over  the  subject-matter,  as 
tlisit  the  Judgment,  even  if  erroneous,  would 
bo  merely  voidable,  and  not  void.  The 
jurisdiction  of  the  district  court  Is  con- 
fined to  certain  classes  of  cases  enumerated 
in  the  constitution,  but  it  is  nevertheless  a 
"court  of  general  Jurisdiction,"  in  the  sense 
in  which  those  words  ai*e  used  when  it  Is 
said  that  every  intendment  must  be  Indulged 
in  favor  of  the  regularity  of  a  Judgment 
••'  Ji  court  of  general  jurisdiction.  But  tlie 
'  conferred  upon  that  court  to  enter  a 


Judgment  upon  an  award  in  a  case  not  pend- 
ing before  it  Is  purdy  statutory.  It  is  not 
a  proceeding  according  to  the  ooarse  of  tbt- 
common  law.  It  Is  neither  a  salt  at  law 
nor  a  e!»sc  in  equity.  There  is  nothing  f<K- 
the  court  to  hear  and  determine  except  the 
incidental  questions  which  may  grow  oat 
of  the  award  Itself;  that  is  to  say,  whether 
or  not  the  arbitrators  have  iupartially  dis- 
charged their  duty  under  tbe  powers  cod- 
f«Ted  upon  them  by  the  sabmiasion,  dud  in 
the  manner  pobited  out  by  the  statute.  So 
far  as  the  merits  of  the  original  coatroveiBy 
are  concerned,  the  duty  of  the  court  is  minis- 
terial, rather  than  Judicial;  that  la.  It  i» 
merely  to  enter  judgment  In  accordance  with 
a  legal  and  proper  award.  In  cases  In  which 
an  extraordinary  power  of  this  character— 
a  power  simply  to  enter  judgment  In  a  case 
not  brought  before  it  by  petition,  complaint, 
or  writ,  in  accordance  with  tbe  essential 
priuciplea  of  the  common  law,  and  npon  the 
finding  of  a  distinct  tribunal  of  the  parties' 
own  selection— is  conferred  by  statate  np(«n 
a  court  of  general  jurisdiction,  we  are  of  th> 
opinion  that  the  JurisdlctUni  ahonld  be  treat- 
ed as  special;  that  the  statutory  authoritr 
should  be  substantially  pursued,  and  that, 
if  that  authority  be  exceeded,  the  Judgment 
entered  up<m  the  award  should  be  held 
void.  The  power  of  the  court,  under  the 
statate,  to  ent«r  the  Judgment,  originates 
in  the  agreement  to  submit  to  arbltratioii. 
and  is  confined  to  the  authority  to  enter  the 
Judgment  upon  the  issues  submitted,  and  in 
accordance  with  the  terms  of  the  snbmjs- 
sion.  If  there  be  no  agreemoit  ttindinfr 
upon  all  parties  to  the  submission,  and  e«- 
pedally  if  there  be  necessary  parties  to  a 
suit  to  determine  the  Issues  who  do  not  Join 
in  the  submission,  or  if  the  arbitrators  fail 
to  determine  the  issues,  and  attempt  to  d*^ 
cide  matters  not  submitted  to  their  deter- 
mination, the  award  is  void;  and,  as  we 
think,  any  Judgment  entered  upon  it  most 
necessarily  fall  with  it. 

But  it  Is  urged  that,  because  the  judgment 
entry  recites  that  the  parties  came  by  their 
attorneys,  and  that  the  amended  award  was 
made  "by  and  wltji  the  consent  of  the  par- 
ties tliereto,"  the  Judgment  should  be  hd<! 
valid,  as  a  judgment  by  consent.  This  last 
recital  may  mean  that  tbe  parties  consented 
that  the  award  should  be  referred  back, 
and  not  that  amended  award  was  entered  by 
consent.  It  is  not  recited  that  the  parties 
consented  to  the  judgment,  it  is  true  that 
it  does  not  appear  that  any  objection  to  ii 
was  interposed.  If  the  reference  to  arbitra- 
tors had  been  made  in  a  suit  priding  nt 
<'i»nrt.  and,  iUl  parties  being  present  in  court, 
a  Judgment  had  been  entered  on  thai  award. 
without  objection  from  any  source.  It  wonla 
have  been  conclusive,  however  erroneouf. 
Then  the  court  has  Jtirlsdictlon  of  the  per- 
sons and  the  subject-matter,  and.  In  order 
for  a  party  before  tbe  court  to  avail  himself 
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of  any  error  in  Its  mllag,  he  must  except, 
in  order  to  get  the  benefit  even  of  an  ap- 
peal. Bat  when  the  conrt  has  no  jurlsdlc- 
ti<m,  and  la  wlthoot  poorer  to  enter  any  jadg- 
xaeat  upon  the  pretended  award,  save  an 
order  of  dismissal  of  the  proceedings,  we 
tbinlc  a  different  role  should  prevail.  The 
court  being  without  Jurisdiction  to  render  a 
Judgment  uik»i  the  award,  the  failure  of 
parties  to  object  to  that  Judgment  could 
not  give  it  validity.  The  trial  courts  gave 
Judgment  for  the  defendant  In  error  upon 
the  ground  of  the  conclusiveness  of  the  Judg- 
ment While  the  findings  of  the  courts 
ahow  many  of  the  items  of  account  between 
the  executor  and  the  estate,  and  may  indi- 
cate that  he  was  not  diargeable  with  assets 
sofiBclent  to  pay  off  the  Judgment  in  favor 
of  Stodtdale,  as  administrator,  there  is  no 
distinct  determination  of  the  question. 
Therefore,  for  the  error  in  holding  that  the 
plaintiffs  were  estopped  by  the  Judgment, 
we  feel  constrained  to  reverse  the  Judgment, 
and  remand  the  caua&  It  is  therefore  or- 
dered that  the  Judgment  of  the  district  court 
and  of  the  court  of  civil  appeals  be  reversed, 
and  that  the  cause  be  remanded  tor  a  new 
trial. 


HARRIS  et  al.  v.  SHAFBR. 

(Supreme  Conrt  of  Texas.    Nov.  16,  1883.) 

Administrator's  Sale— CoKriBWATiON— Deed. 
An  order  confirming  an  administrator's 
■ale  of  1,800  acres  of  a  certain  league  and  Ial>or 
of  land,  and  directing  a  deed  to  be  made  to  the 
purchaser  for  the  1,800  acres,  "it  being  the 
upper  part  of  the  snrvey,"  and  a  deed  made  in 
pnranance  tho-eof,  in  wliich  the  land  is  de- 
scribed as  "being  the  upper  part  of  the  league 
and  ialrar  of  land  granted  to  the  heirs  of  Mary 
Bird,  situated  on  the  waters  of  Pecan  bayou, 
in  Travis,"  are  void  for  uncertainty  of  descrip- 
tion of  the  land. 

Error  from  court  of  civil  appeals  of  third 
supreme  Judicial  district 

Action  of  trespass  to  try  title  by  Henry 
Shaf^  against  Jotm  W.  Harris  and  S.  J. 
SiddalL  Defendant  Harris  died  before  trial, 
and  his  wife,  Annie  P.  Harris,  and  their 
chUdren,  and  the  husbands  of  two  of  the 
daughters,-  wve  made  parties.  There  was 
a  Judgment  in  the  court  of  civil  appeals 
(21  S.  W.  R^.  110)  reversing  a  Judgment  tor 
plaintiff,  and  he  brings  error.    Reversed. 

R.  W.  Stayton  and  Lane  &  Mayfleid,  for 
plaintiff  in  wror.  (3oodwln  &  (Cleveland  and 
Fisher  &  Townes,  for  defendants  In  error. 

BROWN,  J.  Plaintiff  in  error  brought  salt 
In  the  district  court  of  Brown  county  to  re- 
cover from  defendants  in  error  a  league  and 
labor  of  land  granted  by  patent  to  the  heirs 
of  Maiy  Bird.  Plaintiffs  proved  their  title 
under  the  patentee,  and  defendants  set  up 
:in  outstanding  title  in  J.  H.  Herndon,  with 
which  they  in  no  wise  connected  themselves. 
From  the  findings  of  fact  made  by  the  court 
of  civil  appeals,  it  appears  that  Mary  Bird 


died  in  the  year  1840,  and  in  184S  an  at- 
tempt was  made  by  James  Craft  to  admin- 
ister upon  her  estate.  Ha  was  appointed 
administrator  In  the  probate  court  of  Fort 
Bend  county,  bat  he  did  not  qualify  as  such. 
At  the  July  term,  1847,  Daniel  Shipman  ap- 
plied to  said  court,  and  was  appointed  ad- 
ministrator of  the  said  estate.  No  inventory 
was  returned,  nor  any  order  made  in  said 
estate,  tmtil  about  the  February  term,  1855, 
when  Shipman  filed  an  Inventory,  Showing 
that  the  land  in  controversy  was  the  only 
property  belonging  to  the  estate,  which  in- 
ventory was  approved  by  the  court  The 
land  was  patented  to  the  heirs  of  Mary  Bird 
in  1852.  On  the  22d  day  of  March,  1855, 
Shipman,  as  admlnistrattw,  applied  to  the 
probate  court  for  an  order  to  sdl  1,800  acres 
of  the  land,  stating  that  be  had,  as  adminis- 
trator, on  the  7th  day  of  October,  1847,  made 
a  contract  in  writing  with  John  H  Herndon 
and  James  Shipman  for  locating  the  head- 
right  certificate  of  Mary  Bird,  for  which  they 
were  to  receive  $200,  in  payment  for  which 
they  were  to  receive  one-third  of  the  land, 
the  usual  fee  for  such  services,  and  that 
Herndon  and  Shipman  had  compiled  with 
the  contract  On  the  81st  day  of  March, 
1855,  the  probate  court  of  Fort  Bend  county 
ordered  the  sale  of  1,800  acres  of  said  land, 
reciting  that  the  1,635  acres  should  be  sold 
to  perfect  the  title  of  said  Shipman  and 
Herndon,  and  that  it  was  agreed  upon  that 
1,535  acres  was  to  be  deeded  to  HerndMi, 
and  that  265  acres  was  to  be  sold  to  pay 
costs  of  court  On  the  2Sth  of  June,  18r>5, 
M.  M.  Battle,  as  agent  of  the  administrator 
Shipman,  made  a  report  to  the  said  court 
of  the  sale  of  the  land,  266  acres  sold  to 
Hemdmi  for  $68.16,  to  pay  costs,  and  1,534 
acres  sold  to  Herndon  tor  $300;  and  this  was 
sold  to  "effect"  title  to  J.  H.  Herndon  and 
J.  R.  Shipman  for  locating.  The  report  was 
sworn  to  by  Battle  as  agent  for  Shipman. 
At  the  Jane  term,  1855,  tbe  court  coutirmed 
the  sale  so  made,  and  ordered  deed  made  to 
Herndon  for  the  1,800  acres  of  land,  "It  be- 
ing the  upper  part  of  the  survey."  The  ad- 
ministrator made  a  deed  to  Herndon  for  the 
raitlre  1,800  acres  of  land,  described  as  "be- 
ing the  upper  part  of  the  league  and  labor 
of  land  granted  to  the  heirs  of  Mary  Bird, 
■Itoated  on  tbe  waters  of  Pecan  bayou,  in 
Travis."  Judgment  was  rendered  for  the 
plaintiff  in  error,  Sbafer,  In  the  district  court, 
whicli,  upcn  appeal,  was  reversed  by  the 
court  of  civil  appeals,  and  remanded  for  a 
new  triaL  21  S.  W.  Rep.  110.  The  case  is 
ttefore  tills  court  on  writ  of  error. 

Plaintiff  in  error  seeks  a  reversal  of  the 
Judgment  of  the  court  of  civil  api>eals  upon 
the  following  grounds:  (1)  That  the  admin- 
istration of  Shipman  upon  the  estate  of  Mary 
Bird  was  void,  because  it  appears  from  the 
record  that  there  were  no  debts  against  the 
estate;  (2)  that  the  sale  to  Herndon  was 
void,  because  the  administrator  hnd  no  au- 
thority to  malce  a  contract  with  Herndon  and 


Digitized  by 


Google 


980 


SOUTHWBSTEBN  BEPOfiTEB.  Vol.  28. 


(TeT. 


Shipman  to  giT9  a  part  of  the  land  for  lo- 
cating the  certificate,  and  the  court  had  no 
Jurisdiction  to  order  the  sale  to  perfect  the 
title  nnder  such  a  contract;  (8)  that  the  sale 
to  Herndon  wus  void  for  want  of  any  suffi- 
cient description  of  the  land  sold.  The  ylew 
taken  of  the  last  point  renders  it  unnecessary 
to  decide  upon  the  first  two.  We  hold  that 
the  description  given  in  the  ordo:  of  con- 
firmation and  in  the  deed  Is  wholly  insuffi- 
cient, and  in  fact  is  no  description,  furnish- 
ing no  means  by  which  the  land  intended 
to  be  ccmveyed  can  be  located  at  any  pat^ 
ticular  place  in  the  survey.  The  sale  Is 
therefore  void.  In  the  case  of  WoffoPd  r. 
McKinna,  23  Tex.  4bi.  the  description  wa«: 
"2,500  acres,  to  commence  at  the  beginning 
oomer,  and  taken  in  a  square,  if  it  will  admit 
of  it."  From  the  field  notes  of  the  survey 
the  court  held  that  the  land  could  not  be 
taken  In  a  square  at  the  point  designated, 
and  said:  "From  Its  terms,  it  is  uncertain 
in  what  form  the  land  is  to  be  taken. 
Neither  the  owner  of  the  land,  the  party  In 
possession,  nor  the  court  can  know,  from  the 
face  of  the  d^ed,  what  are  the  boundaries  at 
the  claim.  The  deed  Is  void  for  uncertainty 
in  the  description  of  the  promises,  unless  It 
can  be  aided  by  matter  extrinsic  of  itself." 
Wooters  v.  Arledge,  M  Tex.  397.  Putting  the 
sale  upon  the  t<ame  basis  as  If  between  pri- 
vate parties,  there  is  still  nothing  in  the  rec- 
oil to  aid  the  description  given  in  the  order 
of  confirmation  and  deed.  The  words  "the 
upper  part  of  the  survey"  can  mean  nothing 
but  the  higher  part  of  the  survey,  which 
could  only  have  reference  to  the  elevation  of 
its  surface,  and  would  be  as  indefinite  as  the 
language  attempted  to  be  Interpreted.  The 
upper  or  higher  part  may  be  at  either  end 
or  side,  or  It  may  be  In  the  center  of  the 
survey.  From  the  field  notes  of  the  original 
survey,  it  appears  that  the  beginning  corner 
is  <Hi  Pecan  bayou,  and  runs  thence  up  the 
bayou,  with  Its  meanders,  to  a  stake;  thence 
south,  5  west,  10,108  varas,  a  stal;e  and 
mound;  thenoe  south,  46  east,  2,550  varas,  to 
a  stake  and  mound;  thence  north,  45  east, 
d,842  varas,  to  the  beginning.  If  we  assume 
that  upper  part  referred  to  the  highest  point 
on  the  bnyou,  the  survey  could  not  be  lo- 
cated there  for  want  of  space  to  contain 
BO  large  a  tract;  or  if  it  be  admitted  that 
this  was  intended  as  the  beglnnning  comer, 
and  that  the  survey  should  be  located  in 
a  square,  it  cannot  be  done  on  account  of  the 
shape  of  the  original  siu-vey  at  that  point. 
But  we  think  that  the  language  could  not  be 
lnteiT3reted  to  mean  either  of  these,  and,  as 
applied,  is  meaningless.  If  the  court  were  to 
render  judgment  for  the  defendants  for  1,800 
acres  to  be  taken  out  of  the  "upper  part  of 
the  survey,"  and  for  plaintiff  for  the  re- 
mainder, a  partition  would  be  necessary. 
When  the  conrt  appointed  commissioners  to 
partition  the  land,  they  would  be  in  a  dilemma 
as  to  the  place  at  which  defendants*  land 
should  be  sot  aside;  and  If  the  commlsslon- 


I  ers  should  settle  upon  what  they  belieTed 

I  to  be  the  upper  part,  and  reported  to  the 

!  court,  how  could  the  Judge  tell  whether  ihr 

'  Instructions  had   been   ob^ed  or  not?  At 

I  was    said    In   Wofford  v.  McKinna,  supra. 

.  neither  the  parties  to  the  suit,  the  commitk 

stoQers  to  partitioa,  nor  the  oomt,  could,  from 

the  description  given,  know  the  boundaiirs 

I  to  the  claim.   The  Judgment  of  the  court  or 

I  olvU  appeals  la  reversed,  and  the  Judgment 

of  the  district  court  is  affirmed,  and  it  l« 

ordered  that  the  plaintiff  in  error  recover 

of  and  from  the  defendants  in  error  and 

their  sureties  on  their  appeal  bond  all  oust 

incurred  In  this  court,  the  cotirt  of  dvil  ap- 

iMtala,  and  In  the  district  court 


HERNDON  V.  CAMPBELL. 

(Supreme  Court  of  Texas.    Nov.  16,  18831) 

Praoticb  ly  Civil  Casks  —  Bxpcxoijio  Imferti- 

NEXT  Matter — Notice  to  Pabtt. 

1.  Where  the  petition  of  a  plaintiff  in  the 

district  court  states  a  good  cause  of  action,  bat 

aiso  contains  matter  so  impertinent  or  srandal- 

ons  as  to  amonut  to  a  contempt,  the  court  msy 

expunge  the  objectionable  matter,  but  oaaoot 

Btrilie  the  petition  from   the  files.    23  S.  W. 

Kep.  558,  reversed. 

_  2.  In  snch  case,  plaintiff  should  be  given 
notice  of  motions  or  exceptions  seeldng  to  ex- 
punge the  impertinent  matter,  in  the  nutnoer 
Srovided  by  mle  21,  relating  to  practice  in  the 
istrict  and  county  oonrts.  23  S.  W.  Rq>.  55S. 
reversed. 

Cwtifled  questions  from  court  of  civil  ap- 
peals of  the  first  supreme  Judicial  district 

Action  by  W.  S.  Herndon  against  T.  M. 
Campbdl,  as  receiver.  Plaintiff  mored  to 
vacate  an  order  striking  his  petition  from  the 
file,  and  to  reinstate  hia  action.  Overruled. 
Question  certified  to  supreme  court  Re- 
versed. 

B.  B.  Cain  and  J.  M.  Herndon,  for  appel- 
lant 

STAYTON,  C.  J.     The  following  questions 

are  certified  by  tlie  court  of  civil  appeals: 

I  (1)  "Where  the  peUtion  of  a  plaintiff  in  the 

,  district  court  states  a  good  cause  of  action 

upon    Its    face,    but    c<»)tnins     also   matter 

which  Is  Impertinent  and  person'aL  and  re- 

fiects  upon  the  judge  of  said  court,  to  the 

.  extent  that  It  amonnts  to  a  contempt,  has 

'  such  conrt,  in  term  time,  the  i>ower  to  strike 

I  such  petiti<m  from  the  files  of  the  court,  or 

;  can  it  only  expimge  the  objectionable  mnt- 

;  ter?"     (2)  "If  sudi    district    court  has  the 

j  power  to  strike  such  petition  from  the  files, 

I  can  such  actlcMi  be  taken  ex  parte,  as  toon 

I  as  such  objectionable  matter  is  bron^t  to 

its  attention,  and  without  notice  to  the  pl.itn- 

tiffr 

From  the  papers  sent  up  with  the  ques- 
tions propounded,  and  r^'Mred  to  for  die 
better  understanding  of  the  matter,  it  ap 
pears  that  the  defendant,  by  motion  to 
sttike  from  the  file  tlie  petition  cont;ilnlns 
the  objectionable  language,  brou^t  to  the 


Digitized  by 


Google 


Tex.) 


WARD  V.  WHITE. 


981 


notice  of  tbe  ecrart  the  lantrniige  deemed  otv  | 
Jectlonable,  and  the  motion  (urthCT  prayed  ; 
that  plaintiff  and  hla  attorney  be  cited  to 
show  cause  why  they  should  not  be  commit- 
ted for  contempt  No  notice  of  that  motion 
seems  to  have  been  given  when  tiie  court  di- 
rected the  petition  to  be  stricken  from  the 
flies,'  and  returned  to  the  plaintiff;  and  it 
was  then  farther  ordered  that  plaintiff  and 
his  attorney  should  be  dted  to  appear,  and 
show  cause  Why  they  shoold  not  be  pun- 
ished as  for  contempt  because  of  the  filing 
oif  the  petition.  After  this,  plaintiff  ap- 
peared, and  moved  the  coort  to  vacate  the 
order  striking  his  petition  from  the  file,  and 
to  reinstate  his  action,  bnt  this  motion  was 
overruled. 

The  action  of  tbe  court  operated  as  a  dis- 
missal of  plaintiff's  action,  and  this  the  court 
had  no  lawful  power  to  do,  even  though 
Qie  language  used  In  the  petition  was  Slan- 
derous, or  even  such  as  would  authorlee  the 
court  to  punish  the  plaintiff  and  his  counsel 
for  contempt  committed  In  Its  use  in  the 
Ideading.  It  is  evident  that  the  court  did 
not  intend  to  punish  the  plaintiff  or  his 
counsel  for  contempt  by  striking  tbe  peti- 
tion from  the  files,  for  tbe  order  tbrmigh 
which  that  was  done  shows  tliat  the  ques- 
tion of  contempt,  as  well  as  the  pimlshment 
to  be  Inflicted,  were  left  open  to  be  deter- 
mined after  notice  to  plaintiff  and  his  conn- 
seL  Whether  the  course  panned  by  the 
court  was  proper,  does  not  depend  on  the 
character  of  the  lanipruage  used  In  the-  peti- 
tion; nmr  does  the  fact  that  its  use  would 
have  justified  the  court  In  punishing  as  for 
contempt  both  plaintiff  and  his  counsel  af- 
fect the  queetlim  submitted.  Many  cases 
have  arisen  in  which  Irrelevant  papers,  oa 
motion,  wat«  directed  to  be  stricken  from 
the  file,  but  no  ease  is  remembered  in  which, 
unless  by  consent,  a  {heading  stating  a  causa 
of  action  or  defense  was  stricken  from  the 
file  because  It  contained  impertinent  or  even 
scandalous  langiuige.  The  only  lawful  course, 
in  such  cases,  is  to  oxp4tii<ro  the  objectlona- 
Me  matter.  "Upon  the  productimi  of  an  or- 
der allowing  exceptions  for  scandal,  it  is  tbe 
dat7  of  the  officer  having  the  custody  or 
tiuLTge  at  the  pleading  or  other  matter  to 
expunge  such  parts  thereof  as  the  court  has 
held  to  be  scandalous;  and  when  he  has 
done  so  he  usually  writes  a  memor.indum 
m  the  margin  of  tbe  document,  opposite  to 
the  expunged  passage,  to  tbe  effect  that  the 
same  has  been  espunged,  pursuant  to  order, 
adding  Its  date,  and  signs  the  memoran- 
dnm."  Daniels,  Ch.  Pr.  354.  The  same 
coarse  is  pursued  In  courts  of  equity  of  the 
United  State*.  Elqnlty  rule  26.  Ttaus  is  blot- 
ted oat  the  scandalous  matter,  and  the  pur- 
pose of  the  law  accomplished  as  fully  as 
it  would  be  by  striking  tbe  pleading  from 
the  file;  and  so  without  depriving  the  of- 
fending party  of  any  legal  right,  or  reliev- 
tag  blm  from  liability  to  panisbm«it  for 


contempt  Under  Gbe  Bngllsh  practice,  ex- 
ceptions on  account  of  Imperthience  or  scan- 
dal must  be  in  writing,  filed,  and  of  this 
notice  given,  as  provided  by  orders  or  rules 
of  court  Daniels,  Ch.  Pr.  352;  Bradstock 
V.  Whatley,  8  Beav.  61.  Under  the  rules  of 
practice  governing  courts  of  equity  of  the 
United  States,  no  order  will  be  made  refus- 
ing any  pleading  or  other  matter  for  scandal 
or  impertinence,  tmless  the  exception  be 
taken  In  writing  signed  by  couosel,  pointing 
out  the  matter  deemed  scandalous  or  im- 
pertinent, wliich  must  be  filed  on  or  before 
the  next  rule  day  after  the  process  on  the 
bin  Shan  be  returnable,  or  after  the  answer 
or  pleading  Is  filed.  •  Equity  rule  27.  Such 
filing  operates  as  notice  in  such  cases,  under 
equity  rule  4.  Notice  of  motions  or  «ccep- 
tlons  seeking  to  have  scandalous  matter  ex- 
punged is  Important  to  the  party  against 
whom  this  Is  sought  and  should  be  given, 
but  tills  may  be  given  as  provided  in  rule 
21,  relating  to  practice  In  the  district  and 
county  coortt. 


WARD  et  al.  v.  WHITE,  Connty  Judge. 
(Supreme  Court  of  Texas.    Nov.  18,  1883.) 

Ckiminal  Law— Felomt  Fqnibhxd  st  Fine  — 
Hiring  Out. 
The  Penal  Code  dedares  that  every  of- 
fense puoishable  b^  death  or  imprisonment  in 
the  penitentiary,  either  absolutely  or  alterna- 
tively. Is  a  felony.  Sednotioa  is  puuished  by 
imprisonment  in  the  penitentiary  or  by  fine. 
Iter.  St.  art.  3602,  provides  that  any  one  con- 
victed of  a  misdemeanor  <m-  petty  offense  may 
be  hired  out  to  liquidate  bis  fine  and  costs. 
Beid,  that  one  convicted  of  seduction,  and  pun- 
ished by  fine,  oould  not  be  so  hired  out. 

Certified  question  from  court  of  civU  ap- 
peals of  first  supreme  judicial  district 
Appeal  by  L.  E.  Ward  and  others. 

Ohlvers  &  MoNutt  for  appellants.  W.  A. 
McDowell,  for  appellee^ 

STATTON,  O.  J.  The  question  submltteil 
for  decision  is:  "Can  one  who  is  Imprisoned 
under  a  conviction  on  a  cliarge  ot  seduction, 
which  is  a  fdony,  and  whose  punishment  is 
assessed  at  a  pecuniary  fine,  be  hired  out 
for  the  purpose  of  collecting  the  fine,  as  is 
provided  under  the  articles  of  Revised  Stat- 
utes above  cited,  [Kev.  St.  art  3602,  et 
seq.,]  where  the  offense  is  a  misdemeanor?" 
The  statute  provides  that  "any  person  who 
may  be  convicted  of  a  misdemeanor  or  petty 
offense,  and  who  shall  be  committed  to  Juii 
In  default  of  the  payment  of  the  line  and 
costs  adjudged  ag.alnst  him,  may  be  hired 
out  to  any  individual,  Cixnpany  or  corpora- 
tion until  the  money  received  from  his  hire 
is  sufficient  to  liquidate  such  fine  and  costs 
In  full."  Rev.  St  art  3602.  This  arUcU' 
was  amended  by  the  act  of  Marcb  1,  1887. 
(Gen.  Laws,  p.  11,)  but  no  change  was  made 
that  has  any  bearing  on  the  question  re- 
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ferred.  The  statute  authtHrisea  the  hiring 
only  where  a  person  has  been  convicted  "of 
a  misdemeanor  or  petty  offenae,"  and  a  hir- 
ing not  authorized  by  statute  is  lUegaL  The 
Penal  Code  declares  that  "eyery  off^iae 
which  is  punishable  by  death  or  Imprison- 
ment  in  the  penitentiary,  either  absolutely 
or  as  an  altematlTe,  is  a  felony;  every  other 
offense  is  misdemeanor."  Pen.  Code,  art. 
54.  It  further  declares  that  "an  offense 
which  a  Justice  of  tiiie  peace,  or  the  mayor 
or  other  officer  of  a  town  or  city,  may  try 
and  punish,  is  called  a  "petty  offense.' "  Id. 
art  56.  The  punishment  prescribed  for  the 
crime  of  seduction  is  "imprisonment  in  the 
penitentiary  not  less  than  two  nor  mwe 
than  five  years,  or  by  fine  not  exceeding  five 
thousand  d<dlars."  Id.  art  814.  Seduction, 
then.  Is  a  felony,  notwithstanding,  as  an  al- 
ternative punishment  a  pecuniary  fine  may 
be  Imposed.  Sudi  being  the  grade  of  that 
offense,  the  law  does  not  permit  a  person 
convicted  thereof  to  be  hired  in  order  to 
raise  money  to  satisfy  the  fine  and  costs,  as 
does  It  In  cases  of  convictions  tor  misde- 
mean<»«  or  petty  offenses.  It  may  be  that 
no  good  reason  exists  why  a  person  oon- 
ricted  even  of  a  fdony,  when  the  pnnlsh- 
ment  assessed  is  <»ily  a  pecuniary  fine, 
^ould  not  be  hired,  as  is  authorized  when 
the  convlctl(xi  is  of  a  misdemeanor  or  petty 
offense;  but  that  is  a  matter  for  the  con- 
sideration of  the  legislature,  and,  until  hir- 
ing in  such  a  case  Is  permitted  by  statute, 
no  p««on  against  whom  a  pecuniary  fine 
has  been  assessed  as  punishment  for  a  tA- 
ony  can  lawfully  be  hired  to  raise  money 
to  pay  the  fine  and  costs.  The  statute  pro- 
vides a  different  method  of  collecting  fines 
.tnd  costs,  which  may  be  pursued  without 
reference  to  the  grade  of  offense,  and, 
through  this,  pecuniary  fines  imposed  in 
cases  of  tAaay  may  be  collected.  Code  Civil 
Proa  arts.  807-813. 


PRBWITT  V.  DAY. 
(Supreme  Court  of  Texas.    Nov.  16,  1893.) 
ArrsAL  Bono— WoBDs  and  Phbabsb— "Afpsl- 

I.1.TI  Ck>UBT. " 

Act  Ajvil  13,  1892,  requires  superaedeaa 
bonds  to  be  conditioned  that  appellant,  in  case 
the  Judgment  of  the  supreme  court  or  court  of 
civil  appeals  be  against  aim,  shall  perform  such 
judgment,  and  pa^  all  damages  awarded  there- 
by; and  cost  bonds  tltat  appelUnt  shall  pay  all 
costs  accrued  In  the  court  below,  and  which  may 
iiccrue  in  the  court  of  civil  appeals  and  su- 
preme court  An  appeal  bond  obligated  appel- 
lant, in  case  the  judgment  of  "jthe  appellate 
court"  should  be  against  him,  to  perform  its 
Indgment,  and  pay  damages  and  costs  accrued  in 
the  court  below,  or  whicA  might  accrue  in  "the 
appellate  court."  Beld,  that  the  phrase  "appel- 
late court"  sufficiently  described  whatever  court 
might  give  final  judgment  in  the  case. 

Certified  questltm  from  court  of  civil  ap- 
peals of  the  first  supreme  Judicial  district 

Appeal  by  F.  P.  Prewltt  against  T.  P. 
Day.     On  motion  for  affirmance  on  certifi- 


cate.   Gertlfled  4ue8tl<»  from  the  court  at 
dvll  ai^ieals. 

STAYTON,  C.  J.  Appellant  executed  an 
appeal  bond  conditioned  "that  tiie  said  F. 
P.  Prewltt  [appelant J  shall  i>rosecnte  bis  ap- 
peal with  effect  and,  la  case  tlie  Judgment  of 
the  appellate  court  shall  be  against  lilm. 
that  he  shall  perform  its  Judgment  sentence, 
or  decree,  and  pay  all  such  damages  as  Raid 
court  may  award  against  lUm;  and  further 
condltl<«ed  that  the  said  F.  P.  Prewltt  ataall 
prosecute  his  appeal  with  effect  and  shall 
pay  all  costs  which  have  accrued  in  the 
court  below,  [the  county  court]  or  whidi 
may  accrue  in  the  appelate  court  in  said 
cause;"  and  a  court  of  civil,  appeals  certi- 
fies the  question  whether,  <mi  a  bond  so  con- 
ditioned, afilrmance  on  certificate  may  be 
made.  The  bond  has  the  ocmditioiis  required 
for  supersedeas  and  cost  bonds  by  the  laws 
in  force  prior  to  the  act  of  AprU  13,  1802; 
but  by  that  act  it  was  provided  that  super- 
sedeas bonds  should  be  "coodltlooed  that 
such  appellant  or  plaintiff  in  error  shall 
prosecute  his  aH>eal  or  writ  of  error  with  ef- 
fect and  in  case  the  Judgment  of  the  su- 
preme court  or  the  court  of  civil  appeals 
shall  be  against  him  he  shall  perform  Its 
Judgment  sentence  or  decree  and  pay  all 
such  damages  as  said  court  may  award 
against  him."  It  provides  that  a  cost  bond 
shall  be  "conditioned  that  such  appellant 
or  plaintiff  in  error  shall  prosecute  his  ap- 
peal or  writ  of  error  with  effect  and  shall 
pay  all  the  costs  which  have  accrued  in  the 
court  bdow  and  which  may  accrue  in  the 
court  of  civil  appeals  and  in  the  supreme 
court"  Oen.  Laws  1892.  p.  44  If  there 
bad  been  no  dumge  in  the  phraseology  of 
the  statute,  it  would  not  be  contended  that 
the  bond  was  insuffldoit  because  It  was 
omdltloned  as  botix  8up««edeas  and  cost 
bonds  were  required  to  be;  for  both  bonds 
mig^t  be  given.  Bonds  In  which  the  condi- 
tions required  in  supersedeas  bonds  were  in 
part  only  inserted,  while  some  of  the  condi- 
tions required  in  cost  IxKids  woe  also  in- 
serted, were  held  bad,  because  they  were 
not  cMidltioned  as  either  class  of  bonds  wu 
required  to  be.  We  understand  the  ques- 
tion propounded  to  be:  Is  a  bond  which 
does  not  bind  the  otdigor  in  terms  to  per 
f<Mrm  the  Judgment  "of  the  supreme  court  or 
the  court  of  dvU  appeals."  or  to  pay  aU 
costs  "whidi  may  accrue  in  the  court  of  dvU 
appeals  and  the  Buprane  court"  suffldent 
to  authorize  a  Judgmoit  of  affirmance  on 
certificate?  We  are  of  opinion  that  the 
words  "appdlate  court,"  used  in  the  bond, 
apply  to  the  court  of  dvll  appeals  and  to 
tills  court  as  fully  as  though  the  words  of 
the  statute  had  been  inserted,  and  ttiat  the 
bond  Unds  its  makers  to  perform  any  Judg- 
ment sentence,  or  decree,  and  to  pay  snch 
damages  as  either  of  said  courts  may  award 
as  the  final  Judgmoit  on  appeal,  and  that  It 
binds  them  to  pay  all  costs  that  may  ac- 
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■crae  and  be  adjudged  against  them  by  elttaer 
■of  the  appdlate  courts  rendering  final  Jndg- 
moit  on  ainwaL  "Appellate  court"  means 
-either  court  into  which  the  Judgment  may 
t>e  taben  for  rerlalon,  and  will  embrace  the 
-court  of  dTll  appeals  and  the  supreme  court. 
It  la  the  ultimate  Judgment  of  an  appellate 
court  that  an  api>eUant  must  obligate  himself 
toperform,  and  it  is  the  damages  to  be  award- 
ed by  the  court  rendering  such  a  Judgment 
that  he  and  sureties  must  obligate  theih- 
selves  to  pay.  If  sudi  a  Judgment  be  ren- 
dered by  a  court  of  cItII  appeals,  that  Is 
the  "appellate  court"  whose  Judgment  he 
must  perfcnm,  and  whose  award  of  damages 
he  must  pay;  but,  if  the  ultimate  Judgment 
be  by  the  supreme  court,  then  it  Is  the  "ap- 
l>ellate  court"  whose  Judgment  he  must  per- 
form and  award,  satisfy;  and  the  certainty 
-of  the  obllgatlcm  Is  Just  as  cwnplete  by  the 
use  of  words  "appellate  court"  as  would  It 
be  were  the  words  of  the  statute  inserted 
in  the  bond.  The  same  Is  true  when  the 
t>ond  is  only  to  secm-e  costs,  for  an  appel- 
lant would  not  be  liable  for  costs  accruing  In 
a  eourt  of  civil  appeals,  If  (m  writ  of  error 
the  Judgments  of  that  court  and  of  the  trial 
court  had  been  reversed,  and  the  cause  re- 
manded, or  Judgment  rendered  in  his  fnvor; 
and  a  bond  which  secures  the  costs  to  be  ad- 
judged in  the  appellate  court  last  exercising 
Jurisdiction  in  the  particular  case  is  suffl- 
-cloit,  and  that  court  may  be  properly  de- 
scribed as  the  "appellate  court."  We  think 
the  conditions  of  the  bond  sufficient  to  au- 
thorize affirmance  oa  certificate. 


BUSK  V.  liOWRIB  et  al. 
(Supreme  Court  of  Texas.    Nov.  16,  189a) 
HomsTEAs  Donation  Laws  —Compliance  —  Ac- 
tual BsTTUixaNT  —  What  Conbtitutbs  —  Sar- 

TLSMBNT  AITIB  APPLICATION  »0»  BURVKT— Er- 
FBOT. 

LRer.  St.  tit  79,  c.  9,  (enUtled  "Home- 
stead Donations,")  arts.  8939,  3940,  require 
ouch  persm  who  desires  to  acquire  a  homestead 
to  present  to  the  county  surveyor  his  awUca- 
tion  in  writing,  containiiig,  inter  alia,  a  state- 
ment  ander  oath  that  he  has  actually  settled 
on  the  land  he  claims,  and  that  the  application 
ihall  be  made  at  the  tune  of  settlement,  or  with- 
iu  30  days  thereafter.  Beld  that,  to  entitle  a 
peiwn  to  a  homestead,  he  must  make  an  ac- 
tual settlement,  which  must  precede  his  ap- 
plication. 

2.  Where  a  man,  with  his  wife,  goes  on 
vacant  land,  and  makes  slight  improvements 
thereon,  which  are  completed  by  the  middle  of 
the  day,  and  on  the  following  day  makes  ap- 
plication to  the  surveyor,  as  required  by  stat- 
ute, but  does  not  return  to  or  move  his  family 
on  the  land  nntil  three  or  four  months  after- 
wards, there  is  no  "actual  settlement"  on  the 
land  before  the  application  is  made,  and  the  ap- 
plication and  survey  made  pursuant  thereto  are 
void.    22  S.  W.  Rep.  414,  reverded. 

8.  Where  no  application  for  snrvey  is  made 
by  sach  claimant  aifter  he  actually  settles  on 
the  land,  he  acquires  no  rights  to  or  Interest  In 
it,  since  such  acts  of  settlement  cannot  relate 
back  to  the  time  of  making  a  false  statement, 
jtnd  make  good  that  which  was  not  tnie  when 
made. 


Brror  from  court  of  dvil  appeals  of  third 
supreme  Judicial  district 

Actl<m  of  trespass  to  tiy  title  by  W.  G. 
Busk  agabist  W.  R.  Lowrie  and  W.  H.  Cior- 
nellus.  There  was  a  judgment  by  the  court 
of  dvll  appeals,  (22  S.  W.  Rep.  414,)  affirming 
a  Judgment  entered  on  the  verdict  of  a  Jury 
In  favor  of  defendants,  and  plaintiff  briiig^i 
enror.     Reversed. 

Liedbetter  &  Randolph  and  Fisher  & 
Townes,  for  plaintiff  In  error.  T.  H.  Strong 
and  Sims  &  Snodgrass,  for  defendants  in 
error. 

BROWN,  X     Staricweather  had  a  body  of 
land  Inclosed  hi  Coleman  county  as  a  pas- 
ture, which  embraced  tbe  lands  in  controver- 
sy, with  a  fence  running  east  and  west  so 
as  to  divide  It  into  two  pastures.     He  sold 
to  appellant  that  portion  of  the  land  lying 
north  of  the  fence  in   1886.     Starkweather 
did  not  know  that  the  land  in  controversy 
was  vacant  when  he  inclosed  It,  neither  did 
Busk  know  that  fact  when  he  purchased  it. 
"Riere  was,  however,  a  vacancy  of  234  acres 
between  two  surveys   inside  the  inclosure. 
Busk  discovered  In  1886  that  the  land  was 
'  vacant,   and   located   a  certificate  upon  it, 
but   the  commissioner  of  the  general  land 
:  office  held  the  location  void,  as  it  did  not  ein- 
I  brace  more  than  640  acres,  and  was  within 
I  an  organized  county.     In  1889  the  surveyor 
i  of   Coleman    county   wrote   to   the   general 
land  office,  Inqnlilng  if  the  land  was  vacant. 
On  the  17th  day  of  August  of  that  year  the 
chief  clerk  of  the  general  land  office  replied 
to  the  sujn^eyor.  Informing  him  that  the  land 
was  vacant    (te  the  28th  day  of  October, 

1889,  Lowrie  and  Comdlus  were  each  the 
head  of  a  family,  and  neither  had  a  home- 
stead; and  on  that  day  Cornelius  took  his 
wife  with  him,  and  Lowrie,  without  any 
member  of  his  family,  went  upon  the  land 
In  controversy,  and  each  of  them  performed 
the  following  acts,  respectively:  Lowrie 
smoothed  off  the  ground,  and  made  rock 
plUars  for  a  house,  in  which  he  Intended  to 
live,  cleared  some  brush  off  about  an  acre 
of  land,  and  trimmed  up  some  shade  trees. 
He  intended  to  move  his  family  upon  the 
land  as  soon  as  he  gathered  his  crop.  He 
aooompllshed  all  that  he  did  on  the  land 
by  the  honr  of  noon  that  day,  and  left  The 
next  day  he  made  the  affidavit  required  by 
law,  and  made  application  to  the  surveyor 
to  survey  the  land  for  him  under  the  home- 
stead donation  law.  He  did  not  return  to 
the   land    until    the   20th   day   of   Januaiy, 

1890,  when,  with  his  family,  he  retunied, 
and  brought  with  him  some  lumber,  begin- 
ning the  construction  of  his  house.  He  built 
the  house,  fenced  about  60  acres  with  a 
bartied-wlre  fence,  and  put  about  16  acres 
in  ooltlTatlon,  and  has  continued  to  live 
on  the  land  since  that  time.  His  oath  and 
aiq^llcatlon  were  filed  In  the  general  land 
office  In  November,  1889.     Ck>melliis,  at  the 
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ttane  that  he  and  Lowrie  flrat  went  on,  the 
land,  built  of  surface  lodc  a  wall  about  3 
feet  hl^  and  15  feet  ioag,  as  a  protection 
for  hla  stock,  and  finished  his  woik  by  the 
middle  of  the  day.  On  the  next  day,— the 
29th  day  of  October,  1889,— he  made  oath 
as  required  by  law,  and  filed  it  with  his 
applicatioin  to  the  sorre^or  to  survey  the 
land  under  the  homestead  donation  law. 
His  application  was  not  sent  to  the  general 
laud  ofllce  until  Mardi  30,  1890.  He  did 
not  retnm  to  the  land  again  until  some  time 
in  Febmary,  1890,  when  be  got  out  some 
stone  pillars,  and  about  the  last  of  Februa- 
ry or  the  first  of  March  he  hauled  some  lum- 
ber on  the  gnrand,  and  built  a  hooae,  and 
completed  it,  and  moved  Iils  family  Into  It 
dnring  the  month  of  March.  His  wife  had 
been  rick,  which  prevented  him  from  moving 
some  time  prior  th^eto.  On  the  10th  day 
of  March,  1890,  Busk  applied  tar  the  p<nr- 
chase  of  the  land,  under  the  act  of  1889 
and  1887,  kuo~vyn  as  the  "Scrap  Law;"  and  ou 
the  20tb  day  of  that  month  the  sorveyor 
of  Ooleman  county  surveyed  the  land  for 
all  the  parties,  fli-st  surveying  it  into  two 
tracts,— one  of  130  acres  for  Liowrle,  and  one 
of  74  acres  tar  Cornelius,— and  then  he  sur- 
veyed the  whole  for  Busk.  All  of  the  field 
notes  were  returned  to  the  general  Inud  office 
in  due  time,  and  in  the  following  June  the 
commissioner  of  the  general  land  office  is- 
sued patent  to  Busk  for  the  land,  he  having 
paid  for  It,  and  all  fees.  Lowrie  and  C!or- 
nelius  paid  all  fees  charged  against  them, 
or  arranged  with  the  surveyor  to  his  satls- 
factioD.  Appellant  sued  the  appellees  in  tbe 
district  court  of  Ooleman  county  for  tbe 
land,  aad  upon  a  trial  Jndgment  was  rendered 
for  tlie  appellees,  Lowrie  and  Cornelias,  from 
which  Busk  appealed.  The  court  of  dvll 
appeals  affirmed  the  Judgment  of  the  dis- 
trict court,  and  the  caae  is  before  this  court 
on  writ  of  error. 

We  do  not  regard  It  as  material  to  deter- 
mine whetber  Busk  had  a  preference  right 
to  purchase  the  land  or  not  He  bad  a 
right  to  purchase,  wliich  was  equal  to  the 
right  of  appellees  to  acquire  the  land  aa  a 
homestead  donation,  up  to  the  time  that 
their  rights  attached  under  tbe  law.  Tbe 
patent  issued  by  the  state  to  Bosk  invested 
him  with  the  legal  title  to  the  land,  and  be 
should  recover,  unless  the  rights  of  appellees 
attached  before  the  10th  day  of  March,  1890, 
—the  day  on  which  Busk  made  his  applica- 
tion to  purchase  the  land.  Appellees  claim 
the  land  under  title  79,  c.  0,  Rev.  St,  entitled 
"Homestead  Donations."  Article  3039  re- 
quires each  person  entitled  and  who  desires 
to  acquire  a  homestead  under  the  provisions 
of  that  chapter  to  present  to  the  surveyor 
of  the  county  hla  application  in  writing, 
containing,  among  other  things,  a  statement 
under  oatb  tbat  be  has  actually  settled  upon 
tbe  land  which  he  claims.  Article  3940  re- 
(julres  the  application  to  l>e  made  at  the  time 


of  settlement,  or  within  SO  days  tliereaftcr. 
From  this  It  is  plain  that  there  mnat  be 
actual  settlement,  and  that  soA  setttemcat 
must  iweoede  the  application.  The  pre-emp- 
tion laws  of  this  state  have  always— or  at 
least  generally— r^cpiired  actixil  settlement 
on  the  lands  sou^t  to  be  pte^mpteA,  and 
cases  conatruing  those  laws  are  ia  poiat 
aa  authority  in  this  case.  In  CraveiM  t. 
Brooke,  17  Tex.  274,  the  court,  tn  speaking;  of 
the  settlement  required  under  the  pre-emp- 
tion law,  said:  "The  only  conditicn  wUeb 
the  law  imposes,  is  that  of  settlemeat  and 
improvement  on  vacant  land.  Tbe  acta  of 
the  applicant  are  alone  tbe  subject  of  in- 
quiry. Was  the  land  vacant,  and  has  it 
been  settled  and  improved?  and  not  what 
the  settler  thought  or  Imagined  or  snppoeed 
about  the  title,  or  whether  be  imagtaed  It 
vacant  or  otherwise."  In  Burleson  ▼.  Dur- 
ham, 46  Tex.  100,  the  qaestion  waa  as  to 
whether  or  not  the  claimant  was  an  actoal 
settler,  and  the  cotirt  said:  "But  the  actual 
settler  Intended  by  the  statute  must  reside 
on  the  land,  or  occupy  preparatory  to  and 
with  the  bona  fide  intention  of  residing 
tberean."  See,  also,  Turner  ▼.  Ferguson,  5S 
Tex.  10.  In  Thomas  v.  Porter,  57  Tex.  58. 
the  party  claiming  the  homestead  was  a  ten- 
ant, aa  was  Lowrie  tn  this  case,  and,  with 
one  of  liis  aoaa,  went  upon  the  land,  and  re- 
mained there  until  be  provided  a  hoose  for 
his  famUy,  when  be  removed  the  family  to 
the  land.  The  court,  upon  the  question  of 
occupancy,  said:  "From  the  fact  that  he 
took  jmssesaion  of  tbe  land,  removed  his 
family  to  it  a  short  time  afterwards,  and 
remained  upon  it  permanently,  the  most 
rational  presumption  is  that  he  took  posses- 
sion for  the  purpose  of  making  It  his  home, 
and  that  it  became  bis  home  from  tbe  tfane 
that  he  so  took  possession."  The  making 
of  the  application  did  not  give  right  to  tbe 
land,  nor  would  the  failure  to  make  tbe 
application  withiQ  the  time  ^escribed  de- 
prive the  acttial  settler  of  the  right  to  com- 
plete and  perfect  his  daim,  as  against  per- 
sona who  acquired  no  right  in  the  land  be- 
fore the  application  was  filed.  Gammage 
V.  Powell,  61  Tex.  630.  The  survey  of  the 
latid,  however,  could  not  be  made  until  the 
application  was  filed,  and.  If  made  withoat 
such  application,  would  be  void.  MlUer  v. 
Moss,  65  Tex.  179. 

Tbe  language  of  the  Statute  was  used  bj 
tbe  legislature  for  a  definite  purpose,  ^hicb 
was  to  secure  real,  bona  fide  settlers  upon  ' 
the  land.  The  word  "actually"  Is  nsed  in 
the  sense  of  being  a  real,  and  not  a  con- 
structive or  virtual,  settlement  Tbe  coart$ 
of  this  state  have  so  oonstmed  tbe  same 
language  used  in  the  pre-emption  lawa.  Tbe 
question  is,  did  the  appellees  make  a  real 
settlement  upon  the  land  before  ther 
made  application  for  its  survey?  TWs  can- 
not be  seriously  claimed  by  any  <me.  It  te 
evident  that  the  purpose  was  not  to  settle 
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Txpon  the  land  at  the  time,  but  to  reserve 
tt  for  future  settlement.  The  learned  judge 
'Who  delivered  the  opinion  of  the  com-t  of 
dvU  appeals  said:  "The  object  and  purpose 
of  the  law  ■was  to  secure  homes  to  heads 
of  families  who  would  become  actual  settlers 
upon  the  public  domain,"  etc.  The  statute 
does  not  so  read.  Its  purpose  was  to  secure 
homes  to  such  heads  of  famlHes  as  had  be- 
come actual  settlers  upon  the  pnbHc  domate, 
and  required  the  applicant  to  swear  that  he 
bad  actually  settled,  and  not  that  he  would 
settle  upon  tbe  land  bi  the  future.  This  Is 
not  a  case  analogous  to  the  acquisition  of  a 
homestead  exemption.  The  head  of  the  fam- 
ily owning  land  may  designate  :t  ns  a  home- 
stead by  such  acts  as  clearly  indlcite  his 
Intention  to  use  it  as  such,  but  in  a  case  of 
this  character  the  title  is  to  be  acquired  under 
a  statutory  requirement,  of  actual  settle- 
ment, which  Is  a  condition  precedent.  The 
difference  between  the  two  classes  of  cases 
is  made  more  manifest  by  article  3950,  Rev. 
St,  which  prescribes  the  cases  In  which  a 
temporary  absence  from  the  land  will  not 
forfeit  the  homestead  claim.  Articles  3914, 
S945,  Rev.  St.,  sustain  the  construction  here 
given  to  the  law  by  the  requ'rements  that 
proof  must  be  made  that  the  applicant  has 
resided  upon,  occupied,  and  Improved  the 
land  for  three  consecutive  years  from  the 
date  of  the  application,  before  a  patent  can 
Issue  upon  such  clolpi.  The  law  deals  with 
the  acts  of  the  party,  and  not  his  intentions 
without  such  acts,  and  In  order  to  acquire 
tbe  right  the  law  must  be  complied  with. 
If  It  is  harsh.  It  Is  nevertheless  the  law,  and 
the  courts  cannot  change  it.  It  is  clear  that 
tbe  acts  of  appellees  performed  before  the 
filing  of  the  applications  did  not  constitute 
actual  settlement,  and  gave  no  right  to  them. 
The  only  remaining  question  is,  did  tbe 
acts  of  settlement  done  afterwards— that  Is, 
In  January  by  Lowrle,  and  in  Febniary  or 
March  by  Comellns— confer  upon  them  a 
superior  right  to  that  of  Busk?  We  beHeve 
that,  If  the  appellees  had  made  application 
for  the  land  after  the  acts  done  subsequent 
to  the  application,— that  is,  had  followed  up 
such  acts  with  an  application  as  required  by 
law,— they  would  have  secured  the!r  home- 
stead claims.  Especially  Is  this  true  as  to 
liowrle.  But  surely  tbe  acts  of  settlement  could 
not  relate  back  to  the  time  of  filing  a  false 
statement,  and  make  good  that  which  was 
not  true  when  made.  The  law  says  that  the 
affidavit  must  be  made  at  the  time  or  after 
the  filing  of  an  application.  The  court  has 
held  that  survey  without  appl'catlon  Is  void, 
and,  as  there  was  no  application  containing 
an  aflldarit  of  the  settlement  really  made, 
the  only  actual  settlement  and  the  surveys 
made  for  appellees  were  void,  and  conferred 
no  rights  upon  them.  The  Judgments  of  tbe 
courts  of  civil  appeals  and  of  the  district 
court  are  reversed,  and  this  cause  remanded 
to  the  district  court  for  ftirther  triaL 


QABBRT  V.  OLOOTT. 
(Sulreme  Court  of  Texas.    Nov.  16,  1893.) 

DSBS  TO  CiLTHOMO  BlHBOP  —  XlTLB  —  AUTBOKITI 

OF  BiBROP  TO  Convey- Presumptios— l^rsTB, 

1.  A  deed  to  a  bishop  of  the  Roman  Catho- 
lie  Church  for  the  benefit  of  the  church,  "and 
to  his  soccesBorg  and  assigns  forever,"  vests  a 
fee-aimple  title  in  »uch  bishop,  in  trust  for  the 
church,  In  the  absence  of  ai^  conditions  subse- 
juent,  either  expressed  or  implied.  22  S.  W. 
Repk  286,  affirmed. 

2.  Conditions  subeeqaent  will  not  be  im- 
plied from  the  fact  that  the  considoration  for 
the  deed  was  merely  nominal,  where  it  does  not 
appear  thdt  the  use  of  tbe  property  for  the  pur- 
pose specified  hi  tbe  deed  was  a  matter  epecial- 
ly  adrantaReouB  to  the  grantor. 

3.  Where  such  grantor  was  a  railroad  com- 
pany, which  afterwards  exeented  a  general 
mortgage  on  all  its  property,  the  title  of  each 
bishop  or  his  grantee  to  the  premises  described 
iu  such  deed  was  in  no  way  affected  by  such 
mortgage,  and  a  subsequent  foreclosure  and 
sale  of  the  company's  assets. 

4.  Where  a  bishop  of  the  Roman  CathoHc 
Church  conveys  land  to  which  he  holds  the  fee- 
simple  title  in  trust  for  the  church,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  aucsh  conveyance  was  made  by 
authority. 

5.  Where  a  bishop  of  the  Roman  Catholic 
Church  is  invested  with  the  legal  title  to  land  in 
trust  for  the  benefit  of  the  church,  he  can  con- 
vey U  through  an  attorney  is  fact 

6.  After  a  railroad  company  had  voluntari- 
ly conveyed  town  lots  to  a  bishop  of  the  Roman 
Catholic  Church,  for  the  benefit  of  the  church, 
by  a  deed  which  vested  in  him  the  fee-simple 
title,  it  execated  a  general  mortgage  on  all  its 
property,  which  was  subsequently  foreclosed. 
Afterwards,  the  bishop  conveyed  the  fee-simple 
title  to  such  lots  to  the  purchaser  at  the  fore- 
closnre  sale,  by  a  deed  which  recited  that  the 
consideration  was  that  "whereas,  said  property 
never  having  been  used  for  the  purpose  for 
which  it  was  donated,  nor  is  there  any  purpose 
to  so  use  the  same,  nor  is  there  any  hope  to  do 
BO  in  the  near  future,  this  conveyance  is  made 
to  restore  said  property  to  its  rightful  owner, 
and  to  cancel  said  conveyance  so  made  by  it 
to"  such  bishop.  Held,  that  the  grantee's  title 
was  not  in  trast  for  the  benefit  of  snch  rail- 
road company.    22  S.  W.  Rep.  2S6,  reversed. 

Error  from  ooort  of  dvU  appeals  of  fkrst 
supreme  Judicial  district 

Trespass  to  try  title  by  F.  P.  Olcott 
against  P.  A.  Smith  and  M.  Gabert  Th»e 
was  a  Judgment  In  the  court  of  civil  appeals 
(22  S.  W.  Rep.  286)  reversing  a  Judgment  in 
favor  at  plaintiff  against  Oab«t;  and  he 
brings  error.    Reversed^ 

T.  D.  Cobbs,  for  plaintiff  In  error.  H.  H. 
Bocme,  for  defendant  in  error. 

GAINES,  J.  This  suit  was  brought  In 
the  district  court  of  Grimes  county  by  the 
plaintiff  in  error  to  recover  of  defendant  in 
error  and  one  Smltti  two  certain  lots  In  the 
city  of  Navasota.  In  the  district  court. 
Smith  entered  a  disclaimer,  and  the  plain- 
tiff obtniUQd  a  Judgment  against  the  other 
defendant.  The  latter  having  appealed,  the 
court  of  civil  appeals  reversed  the  Judg- 
ment of  the  district  court,  and  rendered  a 
Judgment  in  his  favor.  Both  parties  clnlra 
title  through  the  Houston  &  Texas  Central 
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Railroad  Company  as  the  common  Bonrce. 
On  the  13tb  day  of  February,  1872,  tbat  cor- 
poration conveyed  tiie  lots  in  conb-OYWsy  to 
<!.  M.  Dubois,  bisdiop  of  Galreston,  "for  the 
Iieneflt  of  the  Roman  Catholic  Church."  On 
the  1st  day  of  April,  1881,  the  Houston  & 
Texas  Central  Railroad  Company  executed 

■to  the  Farmers'  Loan  &  Trust  Company  a 
mortgage  upon  its  property  to  secure  a  cer- 
tain bonded  indebtedness.  In  the  descrip- 
tion of  the  property  conreyed  by  tbe  in- 
stramentwas  embraced,  among  other  things, 
~all  and  singular,  all  town  lots,  acquired  by 

.jsift,  purchase,  or  otlierwlse,  now  owned,  or 
chat  may  be  hereafter  owned,  on  the  line  of 
ri^way  now  owned  and  <93rated  by  this 
company."  In  1885  a  suit  was  instituted  In 
Che  United  States  circuit  court  for  the  east- 

■«m  district  of  Texas  to  foreclose  the  mort- 

.  gages  upon  the  property  of  the  railroad  com- 
pany, and  receivers  were  appointed  to  take 

■  «diarge  of  the  mortgaged  effects.  In  that 
tMTOceeding  a  decree  of  foreclosure  was  en- 
tered on  the  4th  day  of  May,  1888,  and  a 

-«ale  was  ordored.  The  sale  was  made  in 
pursuance  of  the  decree,  and  die  plaintiff  in 

'  error  became  the  purchaser  of  the  mortgaged 
property.  On  January  18,  1889,  a  deed  was 
tuade  to  lilm  as  such  purciiaser.    On  the  30tfa 

(lay  of  May,  1880,  N.  A.  Gallagher,  bish<^  of 
the  Roman  Catholic  Church  of  Galveston,  and 
as  attorney  in  fact  of  C.  M.  Dubois,  conveyed 
the  lots  to  the  plaintiff.  In  1890  the  lots 
vere  levied  upon  and  sold  by  the  sheriff  of 
lirimes  county  as  the  property  of  theHous- 

■ton  &  Texas  Central  Railroad  Company,  by 
virtue  of  an  execution  issued  against  it,  and 

-at  the  sale  they  were  purchased  by  dtfend- 
ant,  to  whom  the  officer  executed  his  deed  In 

->due  form.  Tlie  evidence  shows  that,  al- 
though a  building  for  church  purposes  was 
placed  upon  the  lots,  it  was  never  accepted 
%y  the  Catholic  Chnrch,  and  that  prospect 
for  using  the  lots  for  the  purposes  of  a 
church  wsfl  entirely  abandoned. 

The  first  question  arises  upon  the  effect  of 
the  deed  from  the  railroad  company  to 
Bishop  Dubois.   Tliat  conveyance  purports 

'  to  be  in  consideration  of  the  sum  of  five 

.  rlfdlars,  and  grants  the  property  to  C.  M.  Dn- 
i>ois,  bishop  of  Galveston,  and  Ills  successors 
III  office,  for  the  use  of  the  Roman  Catholic 
Church.  The  habendimi  clause  is  as  follows: 
"To  have  and  to  hold,  all  and  singular,  the 
premises  above  mentioned,  unto  the  said  C. 
M.  Dubois,  bishop  of  Galveston,  for  the  use 
:iforesaid,  and  to  his  successors  and  assigns 
forever."  We  are  of  the  opinion  that  the 
«n«ntee  to<d£  under  the  deed  a  fee-simple  title 
in  trust  for  the  benefit  of  the  church,  whose 
officer  he  wa&  There  are  no  conditions  sub- 
sequent expressed,  and,  although  they  may 
lie  Implied,  they  are  not  favored  In  law.  It 
may  be  that  the  consideration  expressed 
should  be  deemed  nominal,  and  that  the  con- 
veyance should  be  treated  as  voluntary,  and 
it  is  true  that  a  condition  will  l>e  more  read- 
ily implied  in  a  deed  of  that  character  than 


In  (me  which  rests  upon  a  valualda  ooaeid- 
eration.  Yet  the  role  is  w^  recosnlaed  that 
the  mere  declaration  of  the  naea  to  whidi 
the  granted  premises  are  to  be  applied  uu 
not  ordinarily  Import  a  condition.  Where 
the  declared  purpose  for  which  the  property 
shall  be  used  is  a  matter  that  will  tanireta  the 
special  benefit  of  the  grantor,  the  courts  are 
more  inclined  to  treat  the  conveyance  as  c«a- 
ditional,  than  when,  as  in  this  case,  the  use 
is  tar  the  benefit  of  a  special  class  of  per- 
sons, or  of  the  public  at  large.  In  this  case 
it  does  not  appear  that  the  maintenance  ot 
a  church  up<Hi  the  lots  was  a  matter  wpe- 
cially  advantageous  to  the  railroad  compa- 
ny who  made  the.  grant  Upon  these  propo- 
sitions the  authorities  are  numerous,  and  in 
substantial  accord.  They  are  ably  reviewed 
in  Farnliam  v.  Thompson,  34  Minn.  331,  V> 
N.  W.  Rep.  9,— a  case  directly  in  point,— 
and  in  the  note  to  the  report  of  the  same 
case  in  57  Amer.  Rep.,  on  page  63.  'n.«T* 
the  words,  "for  the  purx>ose  of  vecting  a 
church  thereon,  only,"  followed  the  descrip- 
tion of  the  property  iu  the  deed.  Notwith- 
standing the  word  "only"  excluded  the  idea 
that  the  property  could  be  used  for  any  other 
purpose,  it  was  held  not  to  create  a  condi- 
tion. In  the  deed  before  us,  the  use  of  the 
wMTd  "assigns"  in  the  habendtun  indicates 
that  It  was  contemplated  that  the  tmste<> 
should  have  power  to  sell  the  lots,  and  thus 
to  divert  them  to  a  purpose  other  than  that 
primarily  intended. 

The  Houston  &  Texas  Coitral  Railroad 
Company  having  conveyed  its  entire  interest 
In  the  lots,  it  follows  that  the  mortgages 
upon  its  property  subsequently  executed,  and 
the  sale  of  all  of  Its  assets  in  pursuance  of 
a  decree  foreclosing  such  mortgages,  did  not 
in  any  manner  affect  the  title.  Consequent- 
ly, the  plaintiff  in  error  acquired  no  right  to 
the  property  in  controversy  by  reason  of  his 
purchase  at  that  sale.  Whether  he  have 
such  title  as  enables  him  to  maintain  this 
acUcm  depends  upon  the  validity  and  effect 
of  the  deed  from  Dubois,  by  attorney  in 
fact,  to  him.  In  Blano  v.  Alsbury,  63  Tex. 
490,  a  similar  deed  executed  by  Bishop  Du- 
bois came  up  for  consideration,  and  it  was 
held  that  he  liad  power  to  execute  the  oon- 
veyance.  In  that  case,  however,  the  lots 
had  been  conveyed  to  him  "for  the  purpose 
of  erecting  thereon  a  Roman  Catholic  churdi. 
*  *  *  or  to  be  pxeiianged  for,  or  used  In 
the  purchase  of,  other  property  •  •  •  for 
said  purpose."  l%e  lots  were  -conveyed  in 
settlement  of  the  balance  of  a  debt  for 
erecting  a  church  edifice  on  other  property. 
In  this  case  the  ccmveyance  of  the  bishop 
seems  to  recognize  tliat  the  purpose  of  the 
deed  to  him  could  not  be  carried  out,  and 
to  be  intended  to  convey  the  property  to  tlie 
person  who,  in  the  opinion  of  the  grantw, 
was  entitled  to  its  use.  The  cases  are  not 
parallel.  Tet  in  the  case  last  cited  It  Is 
said:  "It  is  a  matter  of  historical  and  com- 
mon Icnowledge  that  the  form  of  government 
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in  the  Bomaa  Oathollc  Ohurch  te  an  epiaco- 
pac7,  in  wbidi  the  diocesan  bishops  possess 
-enlarged  powers  resitectlng  the  temporal  as 
'well  as  the  spiritual  affairs  of  the  church 
in  their  respective  dioceses."  But,  whatever 
"the  powers  ot  the  Incumbents  of  the  sees  of 
the  Roman  Catholic  Church  may  be,— a  ques- 
tion upon  which  we  have  no  direct  evidence, 
— we  are  of  the  opinion  that  it  should  not  be 
lightly  assumed  that  the  blsh<^,  In  conveying 
the  lots  to  the  plaintiff  in  error,  acted  with- 
-out  authority.  "The  presumption  is  that 
public  officers  do  as  the  law  and  their  duty 
require  them."  Lawson,  Pres.  Ev.  63.  And 
the  same  rale  prevails  as  to  the  anthority 
.&nd  acts  of  private  officers.  Id.  60;  Bank  v. 
Dandridge,  12  Wheat.  64.  The  members  of 
the  Roman  Catholic  eommunion  are  found 
in  every  part  of  the  Christian  world,  and 
their  int^eets,  temporal  and  qplritual,  are 
looked  attae  by  a  well-disclpUned  heirarchy, 
<^nsisting  of  functionaries  of  succesedve 
-grades,  whose  respective  powers  are  ao- 
-curately  defined,  and,  among  themselves, 
well  understood.  In  such  a  case,  in  the  ab- 
-sence  of  proof  to  the  contrary,  the  presump- 
tim  that  everything  has  been  rightfully  done 
ought  to  apply  with  peculiar  force.  We 
therefore  conclude  that  Bishop  Dubois  was 
siuthorized  to  make  the  deed  to  the  plaintiff, 
through  which  he  claims  title  to  the  lots  in 
<<i>ntrover8y.  Being  invested  with  the  legal 
title,  he  could  convey  through  an  attorney; 
^nd  it  may  be  that,  without  such  authority, 
Oallagber,  as  coadjutor  bishop,  had  the  pow- 
-or  to  make  the  conveyance.  A  coadjutor 
bishop  is  one  who  is  appointed  to  perform 
the  functl<Nis  of  a  regular  bishop  who  is  old 
and  Infirm.  See  word  in  Century  Diet.  In 
the  deed,  Gallagher  is  also  styled  "admin- 
istrator bishop,"  and  we  think  it  is  to  be 
inferred  that  he  was  charged,  as  the  coad- 
jutor of  Dubois,  with  the  administration  of 
the  affairs  of  the  see.  Bishop  Dubois  held 
the  legal  title  to  the  lots  in  trust,  and  it 
was,  at  all  events, 'competent  for  him  to  con- 
vey that  title  by  attorney.  Telford  v.  Bar- 
ney, 1  G.  Greene,  591;  May  v.  Frazee,  4 
Litt  8»1;  Blight  V.  Schenck,  10  Pa.  St.  285. 
The  plaintiff,  therefore,  took  the  legal  title 
under  the  conveyance;  and,  If  it  should  be 
held  that  the  equitable  title  did  not  pass  by 
the  deed,  stUl  it  is  his  right  to  recover 
against  the  defendant  in  this  suit,  unless  the 
latter  has  connected  himself  with  the  out- 
standing equity. 

So  far,  we  are  In  accord  with  the  court  of 
civil  appeals,  and  our  conclusions  are 
strengthened  by  their  opinion.  But  In  their 
final  condnsion,— that,  by  virtue  of  the  deed 
from  Dubois,  the  plaintiff  in  error  took  the 
legal  title  in  trust  for  the  benefit  of  the 
Houston  &  Texas  Central  Railway  Company, 
—we  cannot  concur.  That  deed  is  an  or- 
dinary deed  conveying  the  fee-simple  title, 
but,  after  a  clause  of  special  warranty.  It 
contains  the  following  recital:  "The  con- 
sideration of  said  conveyance  is  that  hereto- 


fore the  Houston  &  Texas  Central  Railway 
Company,  aforesaid,  a  corporation  organised 
under  the  laws  of  the  state  of  Texas,  did 
convey  said  property  to  Rt  Rev.  C.  M.  Du- 
bois, bishop  of  Galveston,  and  his  successors, 
for  church  purposes,— that  is  to  say,  for  the 
benefit  of  the  Roman  CaUudlc  Church;  and 
whereas,  said  property  never  having  been 
used  for  the  purpose  for  which  it  was  do- 
nated, nor  is  there  any  purpose  to  so  use  the 
same,  nor  is  there  any  hope  to  do  so  in  the 
near  future,  this  conveyance  is  made  to  re- 
store said  property  to  its  rightful  owner, 
and  to  cancel  said  conveyance  so  made  by 
it  to  the  said  Bt  Rev.  C.  M.  Dubois,  bl8b<9 
of  the  Roman  Catholic  Church  aforesaid." 
Now,  while  this  recital  shows  the  motive 
which  prompted  the  ccmveyance,  it  does  not 
operate  to  destroy  what  otherwise  would  be 
the  effect  of  the  deed.  As  we  have  seen, 
after  the  Houston  &  Texas  Central  Railway 
Company  made  its  conveyance  to  Dubois, 
it  had  no  title  to  the  property,  and  no  claim 
upon  it  which  possessed  any  of  the  attri- 
butes of  a  legal  or  equitable  demand.  There 
was  no  legal  obligation  resting  upon  the 
authorities  of  the  Cath<dic  Church  to  recon- 
vey  the  lots  to  any  one.  Whatever  duty  ib 
the  premises  was  incumbent  upon  them  was 
purely  of  a  moral  nature.  When  the  bishop 
undertook  to  restore  the  property  to  its 
rightful  owner,  the  effects  of  the  railroad 
company  had  been  sold  under  a  decree  of  a 
court,  and  the  plaintiff  in  error  had  become 
the  purchaser.  It  was  a  "sold-out"  corpwa- 
tlon.  In  ordtf  to  discharge  the  duty  which 
conscience  dictated,  it  became  necessary,  un- 
der the  drcunutunces,  for  him  to  determine 
whether  the  lots  should  rightfully  belong  to 
the  original  corporation,  his  grantor,  or  to 
the  purchaser  of  its  assets  under  the  fore- 
closure sale.  This  is  not  a  legal  question,  be- 
cause there  was  no  legal  right  involved;  and 
however  it  may  have  been  determined,  or  to 
whomsoever  the  conveyance  may  have  beoi 
made,  neither  party  could  have  been  injured, 
and  neither  could  Iiave  had  any  right,  in  law, 
to  complain.  Therefore,  we  fail  to  see  upon 
what  principle  it  can  be  held  that  Olcott, 
by  his  deed  from  Dubois,  took  the  legal 
title  in  trust  for  the  railway  company.  A 
luminous  text  writer,  in  dassifying  trusts, 
uses  the  following  language:  "Trusts  are 
divided  in  reference  to  thdr  creation  into 
express  trusts,  implied  trusts,  resulting  trusts, 
and  constructive  trusts.  Express  trusts  are 
also  called  'direct  trusts.'  They  are  general- 
ly created  by  instruments  that  point  out  di- 
rectly and  expressly  the  property,  persons, 
and  purposes  of  the  trust  Hence,  they  are 
called  'direct  trusts,'  in  contradistinction  to 
those  trusts  that  are  implied,  presumed,  or 
construed  by  law  to  arise  out  of  the  transact 
tions  of  the  parties.  *  *  •  Implied  trusts 
are  trusts  that  the  courts  hnply  from  the 
words  of  an  instrument,  where  no  express 
trust  is  declared,  but  such  words  are  used 
that  the  court  infers  or  implies  that  it  was 
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tbe  purpose  or  Intentitm  of  the  portfes  to 
creste  a  trust  Reffoltin^  tmats  are  trusts 
that  tte  courts  iM-esiune  to  arise  out  of  tba 
transacUoBS  <rf  parties,  as  If  one  man  pays 
tbe  purchase  maaey  far  an  estate,  and  tire 
deed  Is  taken  in  ttie  name  of  another.  OourtB 
presaine  tbat  a  trtBt  is  intended  for  tbe  pov 
son  who  pays  the  money.  A  constracUve 
trust  is  one  that  arises  when  a  person  cloth- 
ed with  some  fldnd&ry  character,  by  flrand 
or  otherwise,  gains  some  adTantage  to  him- 
8^.  Courts  construe  this  to  be  an  advan- 
tage for  the  cestui  que  trust,  or  a  constmct- 
Ire  trust"  1  Perry,  Trusts,  |  24  et  seq. 
'  There  Is  no  direct  trust  declared  In  the  deed. 
There  can  be  no  resulting  trust,  because  noth- 
ing  of  value  was  paid  for  the  conreyaBce. 
The  plaintiff  cannot  be  held  a  oonstraetlve 
trustee,  because  the  railroad  company  had 
no  legttl  or  equitable  daim  npcm  tbe  prop- 
erty, to  be  Injuriously  affected  by  the  trans- 
ncti<m.  Nor  are  there  any  words  In  the  con- 
Tfiyimce  from  which  tt  ia  to  be  inferred  that 
it  was  tbe  intention  of  the  grantor  to  create 
a  trust  The  meaning  ot  the  recital  in  tbe 
instrament  In  reference  to  the  consideration, 
viewed  in  OHmectioB  with  tbe  granting 
chtuse,  is  that  tbe  grantor  conveyed  the 
pw^erty  to  the  grantee  because  be  was  the 
rightful  owner.  It  does  not  mean  tbat  tt 
was  conveyed  In  trust  for  the  rlghtftd  owner, 
and  although  the  recital  expresses  tbe  pur- 
pose to  be  to  restore  the  granted  premises  to 
the  rightful  owner,  and  ti>  cancel  tbe  original 
conveyance,  tt  is  quite  clear  tbat  it  was 
not  Intended  tbat  tbe  railroad  company 
should  take  the  beneScial  interest  In  the 
property.  Vot  the  reasons  given,  we  are  of 
opinion  that  the  Judgment  of  the  conrt  of 
otvU  appeals  ongbt  to  be  reversed,  and  Uie 
Judgment  of  the  distriet  court  aflbrmed,  and 
it  ta  so  ordered. 


OWENS  T.  STATE. 
(Goort  of  OriKioal  Appenis  of  Texas.    Oct  2S, 

18Ba) 
Cbimikai.  Liw— A»pau. — DiaMisaur- Bkubs  o» 

DErKKDA.NI. 

Whtte  tbe  affidavits  on  motion  to  di»- 
miss  an  aiupeal  because  of  defeudaut'a  escape 
from  jail  after  his  conviction  siiow  that,  after 
getting  oat  of  the  jail,  defendant  fled,  and  hid 
himself  ia  •  place  abont  400  yards  from  the 
jail,  and  tl^t  be  was  pursued  aud  captured  by 
the  constable,  and  brought  back  to  the  jail,  aft- 
er being  out  abont  30  miniites,  there  is  a  suffi- 
cient sliowlng  of  an  escape. 

Appeal  from  distriet  court  Wise  county; 
J.  W.  Patterson,  Judge. 

Will  Owens  was  convicted  ot  assault  with 
intent  to  murder,  and  appeals.  The  state 
moved  to  dismiss  the  appeal  l>ecause  of  de- 
faidant's  escape  after  his  conviction.  Mo- 
tltm  sustained. 

The  affidavits  to  support  of  the  motion 
were  as  follows: 

"Before  the  undersigned  authority,  on  this 
day,  came  A.  W.  Walden,  who,  upon  oath. 


says  that  daring  and  pending  tbe  appeal  at 
said  above-entided  case,  and  after  bis  ooa- 
viction  and  sentence  for  the  crime  of  as- 
sault Willi  intent  to  murder,  and  on  the  2d 
day  of  July,  1893,  Win  Ovrma  broke  jta 
and  escaped  frwn  the  Wise  eoonty  jalL  I 
was  on  the  pnMlc  square  of  Deeator,  Texas, 
and  about  50  yards  from  die  JaB,  wben  I 
learned  the  prisoners  bad  broken  jaO,  and 
were  escaping.  I  woat  to  the  livery  statAe. 
and  got  my  horse,  and  as  I  got  my  bene  1 
saw  a  man,  at>o«t  V4  of  a  mile  off.  turn  tfte  cor- 
ner of  the  street,  and  parties  told  me  it  was 
Wni  Owens.  I  bastmed  on  after  him,  Imt, 
after  he  turned  the  comer  of  tfte  street  be 
was  out  of  my  sight  until  he  was  captared. 
At  the  residence  where  he  turned  the  cor- 
ner of  the  street  I  aAed  a  lady  wUA  wsy 
he  went  and  abe  told  me  be  went  into  a 
ravine  ootstde  of  the  residence  part  of  tows. 
I  went  on  io  the  direction  she  said  be  went, 
and  about  %  of  a  mile  from  where  he  tnrmd 
Uie  comer,  and  a  little  orer  14  a  mile  from 
the  JaO,  as  above  stated,  I  fbond  him  hM  in 
about  an  acre  patdi  of  com,  which  wis 
taller  than  a  man's  head.  I  am  constaMe 
of  this  prednct  I  brought  him  back;  and 
placed  bim  in  the  Jail.  He  was  out  oi  Jsil 
about  half  an  hour.    •    •    •" 

**!,  J.  Li.  Racker,  sheriff  of  Wise  conntj. 
Texas,  respeftfuDy  represent  that  at  tlie  M»t 
term  of  the  district  court  of  Wise  county, 
Texas,  in  a  certain  cause  wherein  the  state 
of  Texas  was  plaintiff,  and  Will  Owens  was 
defendant,  diarged  with  the  crime  of  as- 
sault with  the  intent  to  murder,  the  defend- 
ant Will  Owens,  was  conrleted,  and  his 
ptmlshment  assessed  at  two  years'  confinp- 
ment  in  the  penitentiary;  that  after  said 
conviction  and  sentence  of  WHl  Owens  on 
said  charge  at  said  term  of  court  the  de- 
foidant  was  by  an  order  of  commitinnii 
by  J.  W.  Patterson,  dtet.  judge  of  4Sd  Jn- 
dldal  diet,  remanded  Into  the  hands  of  J. 
£1.  Rucker,  sheriff'  as  afoi-esold,  to  be  by 
blm  safdy  kept  to  await  the  result  of  the 
an>eal  taken  by  the  defendant  WHl  Owens, 
to  the  court  of  criminal  appeals  In  this  case; 
that  heretofore,  to  wit  (Hi  tbe  2d  day  of 
July,  1893,  the  defendant  made  bis  escape 
from  custody  of  the  said  J.  "L.  Rucker,  riier- 
iff  as  aforesaid,  while  he  was  so  legally 
held  In  the  county  jail  of  Wise  county,  Tex- 
as, to  await  the  result  of  bis  appeal  as 
aforesaid,  and  the  defendant  Win  Owens, 
was  recaptured  on  said  2d  day  of  July,  1898. 
but  did  not  voluntarily  return.    •    •  «•• 

Defendant's  affidavits  In  opposttiea  to  tlie 
motion  were  as  follows: 

"I,  John  W.  Wassen,  do  swear  tbat  on 
the  day  when  Will  Owens  got  out  of  j«n. 
I  was  living  with  my  family  in  the  cotiDtr 
Jan  where  Will  Owens  was  confined,  and. 
when  the  alarm  was  given  that  the  prison- 
ers had  broke  Jail,  I  was  in  fh>nt  of  Wake- 
field's saloon,  1%  blocks  ftom  the  jail.  1 
ran  to  the  jail,  and  went  through  it  and 
roimd  back  on  tlie  square;   and  then  some 
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•ne  told  me  Will  Owens  had  gone  iato  Oa.vy- 
erom's  lumber  yard,  about  100  jards  from 
tte  jail,  and  looked  around  awhile,  and  was 
takl  tiiat  lie  Itad  gone  aoatb,  and  I  can 
■ootli,  and  Bet  A.  W.  Walden  and  Walter 
Batterwtaite  coming  badi  with  WilL  They 
told  me  they  canght  him  In  a  little  com 
pateh  alwut  400  yanls  from  tiie  jaiL  It 
waa  abont  30  minutes  from  the  time  the 
alarm  was  sounded.  I  have  been  liTing  in 
the  Jail  erer  since,— most  of  th6  time  as 
Jallw,— and  defendant  has  not  tried  to  es- 
cape since  ttaen.  Where  I  met  the  olBcera 
coming  biiclc  with  defend.nnt  wns  about 
aOO  yards  from  Uk  Jail  Mr.  A.  W.  Walden 
and  Mr.  Walter  Satterwhlte,  the  officers 
who  canght  Will  Owens,  are  not  In  town 
to-day.    •   •    ••• 

"Before  me.  tho  undersigned  tiutliorlty,  this 
day  personally  came  Miss  Josie  Wassen, 
who  says,  upon  oath,  that  she  was  living 
with  her  mother.  In  the  counly  jail  of  Wise 
county,  Texas,  when  some  of  the  prisooers 
confined  therein  broke  jail  and  escaped;  that 
Will  Owens  was  among  the  number  that  es- 
caped, bat  that  he  was  not  gone  longer  than 
30  minntes  when  he  was  r^umed  by  Mr. 
A.  W.  Walden,  constable  precinct  No.  t, 
Wise  county;  that  the  said  Will  Owens  has 
been  in  Jail  here  since  then,  and  has  nerer 
givtA  us  any  other  trouble  since.    *    *    *" 

"Xow  comes  J.  Lh  Sucker,  Bberilt  of  Wise 
county,  Texas,  who  says,  upon  oath,  that 
he  was  sheriff  «f  Wise  county,  Texas,  at 
the  time  Will  Owens  escaped;  that  he  was 
Dot  in  the  city  of  Decatur  on  the  day  of  the 
escape;  tbat  Will  Owois  was  in  Jail  when 
he  left  Decatur,  and  was  still  in  JaU  when 
he  returned,  being  nnder  a  conunltment 
firom  the  district  court,— he  being  under  coor 
TictiMi  for  assault  to  murder;  th&t  the  de- 
fendant. Will  Owens,  has  not  tsirean  me  any 
trouble  since  then.  There  were  seyeral  oth- 
ers who  escaped  at  same  time,  all  mudi 
older  than  defendant  Defendant  is  about 
17  years  old.  I  don't  know  whether  I  have 
reported  the  escape,  or  not  If  I  did  do 
BO,  it  was  on  the  informndon  of  my  jailer, 
and  not  from  my  personal  knowledge. 
*    •    •» 

"Before  me;  the  undersigned  authority, 
this  day  personally  appeared  H.  M.  Foster, 
who,  after  being  by  me  duly  sworn,  says, 
upon  oath,  that  he  was  in  Decatur  when 
the  alarm  was  glren  that  the  prlscMicrs  had 
broke  jail.  My  horse  was  hitched  behind 
the  store  buildings  on  west  side  of  public 
square  in  Decatur,  and  I  Avent  at  once,  and 
got  on  my  horse,  and  rode  down  to  Wood- 
ward's stable,  about  200  feet  from  the  jail; 
and  I  saw  defendant.  Will  Owens,  down 
Bent  avenue,  about  100  yards  from  me. 
About  that  time,  Mr.  A.  W.  Walden,  con- 
stable of  precinct  No.  1,  Wise  Co.,  came 
along,  ana  got  on  my  horse,  and  pursued 
defendant,  who  ran  south;  and  in  a  short 
time  Walden  came  to  the  jail  with  defend- 
ant, and  placed  him  in  jaU.    When  Walden 


got  on  my  horse,  and  started  after  defend- 
ant, the  defendant  was  in  sight,  going  down 

the  street    •    •    •" 

McMurray  &  Qose  and  R.  F.  Spencer,  for 
appellant  K.  L.  Henry,  Asst  Atty.  Gen., 
tor  the  State. 

HURT,  P.  X  Motion  to  dismiss  appeal  be- 
cause of  the  escape  of  the  appellant.  Ax>- 
pellant,  in  answer  to  the  motion  to  dismiss, 
denies  the  escape,  and  supports  his  denial 
by  several  afSdavlts.  When  we  examine 
these  affidavits,  and  compare  them  with  that 
made  by  the  constable,  A.  W.  Walden,  we 
find  no  material  conflict  with  reference  to 
the  facts  sworn  to  by  each.  We  have  com- 
pared the  facts  bearing  upon  the  motion  in 
this  case  very  carefully  with  the  facts  In  the 
Loyd  Case,  19  Tox.  App.  131,  relied  on  by 
appellant,  and  find  them  not  at  all  similar. 
After  giving  the  propositions  of  law  stated 
In  the  Ix)yd  Case  ii  cl-.si'  ('xtniiinjitlon.  an. I 
applying  them  to  the  flicta  of  this  case,  we 
are  of  opinion  that  in  this  case  there  was  an 
escape.  Motion  sustained.  The  facts  will 
be  reported. 


NIVETH  V.  8TATB. 
(Court  of  Criminal  Appeals  of  Texas.    Oct.  28. 
1893.> 
Appeal  from   Titus  county  court;  H.   T. 
Rhea,  Judge. 

Leon  Nlveth  was  convicted  of  theft,  and 
appeals     Reversed. 

R.  I*  Henry.  Asst  Atty.  Gen.,  for  the 
State. 

HURT,  P.  J.  Conviction  of  theft  of  a 
watch  under  article  742a,  Pen.  Code,  (Laws 
1877,  p.  14.)  The  evidence,  with  tlie  testi- 
mony of  Louis  Nlveth  (the  father  of  ap- 
pellant) eliminated,  leaves  the  case  in  great 
doubt  as  to  whether  appellant  fraudulently 
converted  the  watch  to  his  own  use.  When 
considered  In  the  light  of  his  testimony,  there 
was  no  criminal  conversion.  We  ore  of 
opinion  that  the  evidence  does  not  support 
the  conviction.  Judgment  reversed,  and 
cause  remanded. 


McDANIBL  V.  STATE. 

(CJourt  of  Criminal  Appeals  of  Texas.    June  17, 

1893.) 

Local  Optiox  Elbction— Pubuoation  or  Rs- 

SDliT— l^fSTRUCnOKS. 

Where,  after  publishing  an  order  declar- 
ing the  reaoit  of  a  local  option  election  for  three 
aucceasive  weeks,  further  publication  is  stopped 
by  a  temporary  injunction,  and  after  the  onler 
is  dissolved  the  order  is  published  for  another 
week,  snch  pnblication  is  not  a  publication  for 
"four  successire  weelts,"  within  fiev.  St.  art 
3234,  requiring  the  court  to  have  publi.ihed  for 
"four,  successive  weelts"  the  order  declaring 
the  result  of  the  election.  Per  Simkins,  J., 
diflueoting. 
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Dissenting  opinion.  For  report  of  major- 
Uj  opinion,  see  21  S.  W.  Rep.  684. 

SIMEINS,  J.,  (dissenting.)  I  cannot  con- 
cur in  the  opinion  of  the  majority.  The  lo- 
cal option  law  requires  the  result  of  the  elec- 
tion to  be  published  for  four  successive 
weeks  In  the  county  newspaper.  Rev.  St. 
art  3234.  The  result  of  the  local  option  law 
in  Rockwall  county  was  pubUAed  for  three 
successive  weeks  in  the  Rockwall  News.  At 
the  end  of  the  third  week,  to  wit,  September 
30,  1892,  the  district  Judge  granted  a  tem- 
porary injunction  restraining  the  further 
publication  of  the  order.  After  a  lapse  of  six 
weeks,  to  wit,  November  17th,  the  injunc- 
tion was  dissolved,  and  the  order  declaring 
the  result  was  again  published  one  week 
longer,  completing  the  four  weelis  required. 
Tbe  question  in  the  case  is,  has  there  been 
a  publication  for  four  successive  weeks  of 
the  order  of  the  court  declaring  the  result, 
ma  required  by  artlde  3234?  If  I  understand 
the  argument  of  the  assistant  attorney  gen- 
eral, adopted  as  the  opinion  of  the  majori- 
ty, the  six  weeks  in  which  the  publication 
was  restrained  by  injunction  of  the  district 
court  are  not  to  be  computed,  but  the  stat- 
ute Is  lii'ld  eoiMplIed  with,  and  the  order  was 
deemed  published  for  four  successive  weeks, 
although  six  weeliS  elapsed  between  the  third 
and  fourth  week,  (1)  because  the  case  is  like 
tite  cases  of  limitation,  in  which  the  time  of 
Utlgatlon  or  absence  Is  not  computed;  (2) 
that  appellant  in  this  case  enjoined,  and  can- 
not take  advantage  of  his  own  wrong.  How 
sndi  reasoning  applies  to  the  question  at 
issue,  I  am  at  a  loss  to  determine.  As  be- 
tween private  litigants  to  pending  litigation, 
when  one  sues  out  an  injunction  against  the 
enforcement  of  a  claim,  he  cannot  set  up 
the  limitation  that,  by  his  own  act,  has  In- 
tervened pending  the  injimction.  This, 
however,  is  not  the  enforcement  of  a  claim 
or  cause  of  action,  but  the  adoption  of  a 
public  law.  The  question  here  is,  has  the 
local  option  law  become  of  force  In  Rock- 
wall county  by  compllanoo  with  the  looal  op- 
tion statute,  requiring  a  publication  of  the 
order  declaring  the  result  of  the  election  for 
four  successive  weeks?  If  the  law  is  of 
force,  it  is  because  it  baa  been  legally  adopt- 
ed and  legally  published,  and  it  must  be  In 
force,  not  only  against  the  one  who  enjoined 
it,  but  all  other  pereons  living  within  the 
local  option  district  It  is  not  now  an  open 
question.  In  this  court,  that  the  various 
steps  required  in  the  adoption  of  a  local 
option  law  must  be  substantially  complied 
with,  and  it  will  not  be  denied  that  the  order 
declaring  the  result  is  a  necessary  step.  It  is 
the  promulgation  of  the  law.  The  statute  de- 
clares it  must  be  done  by  publication  for 
"four  successive  weeks."  Tliere  can  be  no 
misunderstanding  of  the  words.  We  have  no 
right  to  take  from  or  add  to  the  statute. 
If,  from  any  cause,  the  piiblicatlon  Is  inter- 
fered with,  it  must  be  begun  again,  until  the 


law  is  complied  with.  But  it  is  insisted  that 
this  construction  may  enable  parties  opposed 
to  the  law  to  sue  out  repeated  injunctions, 
and  prevent  successive  publications,  and 
thereby  nulU^  the  law.  Such  a  conditloD 
of  tilings  cannot  legally  exist,  and,  if  It 
could,  I  could  not  hold  that  a  putdlcation 
of  four  weeJcs,  scattered  by  Injunctions  over 
a  period,  say,  of  over  a  year,  was  "four  sac- 
cessive  weeks." 

The  difficulty  la  the  case  does  not  lie  in 
the  law  itself,  but  in  the  Interference  with 
It  It  la  certainly  difficult  to  nndostand  up- 
on wtiat  ground  an  injunction  can  issue, 
aa  la  this  case,  against  the  pnblicatloa  of 
the  order  declaring  the  result  If  the  law 
was  void  by  reason  of  any  mistake,  failure,  or 
fraud  in  any  of  the  prior  steps  neeeaaaiy 
for  its  adoption,  a  publication  of  the  result 
could  have  added  no  force  or  effldency. 
whereas,  if  all  the  prior  steps  were  valid,  the- 
court,  by  enjoining  the  publication,  lends  the 
power  and  process  of  the  court  to  thwart 
the  will  of  the  public.  It  should  not  be 
forgotten  that  a  plain  and  equitable  remedy 
is  provided  in  the  law  itsdf.  Under  artfde 
3239a  of  the  Revised  Oivll  Statutes,  ample 
provision  is  made  for  the  c(mtest  of  the  re- 
sult of  the  election,  and  the  grounds  set 
forth  upon  which  the  contest  must  l>e  made. 
This  contest  must  be  filed  upon  the  ex^riia- 
tlom  of  the  30  days  during  wUdt  the  pobUcs- 
tlon  is  carried  on.  Now,  whoi  the  oootest 
is  filed,  there  can  be  no  posalUe  necessity 
for  an  injimctlon,  for  the  law  cannot  be 
enforced,  because  the  period  of  the  required 
publication  has  not  elapsed,  and  when  it  ba« 
bem  completed  the  contest  is  then  pending, 
which,  ipso  facto,  suspends  the  operatioD  of 
the  law,  for,  if  found,  on  contest,  not  to  K' 
legally  adopted,  a  new  election  is  ordere<i. 
I  am  therefore  of  the  opinion  tliat  the  law 
cannot  be  l^^Oy  ntdlifled  by  district  judges 
Interfering  with  the  publication  of  the  order. 
That  it  may  be  done  illegally  is  no  reason 
why  I  should  disregard  the  requirement  of 
the  statute,  and  bold  that  the  four  succeestvc 
weeks  need  not  be  successive  when  there  is 
illegal  judicial  interference.  I  think  the  re^ 
hearing  should  be  granted  upon  this  ques- 
tion.    I  cannot  concur  in  the  points  decided. 


IfEYER  V.  HALB  et  aLi 

(Court    of    Civil    Appeals      of    Texas.     Xov. 

22,  1893.) 

Secondart  Evidence  —  Akcisst  Docunxn  — 
Trespass  to  Tkt  Title — Powers  or  Attorset. 

1.  Evidence  by  the  land  commissioner  as 
to  the  contents  of  an  archive  on  file  in  his 
office  iR  not  a<lniis<<ible,  but  the  proper  metlKxi 
of  proving  sncli  n  ptipor  is  either  by  a  certi- 
fied cop.v  or  by  a  certificate  from  the  commis- 
sioner stating  its  contents. 

2.  To  render  admissible  evidence  of  a  writ- 
ten transfer  of  land  made  to  a  person  Ions 
since  deceased,  it  is  not  necessary  to  show  a 
search  among^  the  papers  of  such  deceased,  or 
inquiry   of   ms   heirs  or   administrator,    whm> 

•Rehearing  pending. 
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the  paper  la  last  traced  Into  the  castody  of  a 
nonresident  of  the   state. 

3.  The  presumption  that  a  documeut  over 
30  years  old  was  executed  hj  the  person  whose 
name  ia  signed  to  it,  applies  even  though  the 
document  has  been  lost,  where  witnesses  who 
have  seen  it  testify  that  it  appears  to  be  regu- 
lar on  its  face. 

4.  In  trespass  to  try  title  defendants  can- 
not defeat  recovery  by  showing  an  outstanding 
title  with  which  they  do  not  connect,  unless 
such  title  is  the  superior  legal  title;  and,  where 
the  evidaice  leaves  it  uncertaia  whether  the 
outstanding  title  is  legal  or  equitable,  a  judg- 
naent  for  defendant  will  be  reversed. 

5.  A  power  of  attorney  authorizing  the 
agent  to  investigate  and  by  suit  or  other  le^ 
manner  recover  any  lands  to  which  the  prin- 
cipals are  or  can  become  entitled,  and  sell  the 
same  by  sufficient  deed,  empowers  the  agent 
to  convey  any  land  to  which  the  principals 
apparently  have  title,  and  does  not  restrict  his 
anthority  to  convey  merely  the  printipels' 
chance  or  right  in  the  land;  and  hence  a  bona 
fide    purchaser   for   value   from   such    attornoy 

■  rakes  a  valid  title  as  against  one  claiming  un- 
der a  prior  unrecorded  convej-ance  of  the  an- 
cestor of  the  principals,  of  which  conveyance 
both  the  principals  and  the  purchaser  were 
ienorant. 

Appeal  from  district  court,  Llano  county; 
E.  I.U  Rector,  Special  Judge. 

Trespass  to  try  title  by  G.  A.  Meyer 
n^^aiust  Wllliaui  II.  Hale  and  others.  Prom  a 
Judgment  in  defendant's  ftiTor,  plaintiff  ap- 
peals.    Affirmed. 

Slater  &  McLean,  for  appellant.  H.  M. 
Holmes  and  Ward  &  Faulk,  for  appellees. 

FISHER,  C.  J.  This  is  an  action  of  trespass 
to  try  title  by  appellant,  Meyer,  against  the 
•  nppellees,  to  recover  survey  No.  228,  in  the 
name  of  H.  Berleth,  situated  in  Llano  coun- 
ty. The  case  below  was  tried  before  the 
court,  and  Judgment  rendered  in  favor  of 
the  appellees,  defendants  below.  The  land 
in  controversy  was  patented  to  S.  B.  Hiurl- 
but,  assignee  of  H.  Berleth,  June  15,  1857. 
Tbe  appellant  holds  under  a  deed  with  gen- 
oral  covenants  of  wan-anty  executed  by 
League  to  him,  conveying  the  land  in  contro- 
versy. League  held  under  a  warranty  deed 
executed  by  J.  B.  Coryell  as  agent  of  the 
heirs  of  Hurlbut.  The  Hurlbut  heirs  exe- 
cuted to  Coryell  a  power  of  attorney,  dated 
December,  1885,  authorizing  him  to  sell  the 
land,  and  execute  therefor  a  deed.  The  ap- 
pellees, the  defendants  below,  offered  evi- 
dence tending  to  show  a  transfer  of  the 
land  to  Jacob  De  Cordova  hf  8.  B.  Hurlbut 
in  1854;  also  a  deed  execute<l  by  De  Cordova 
to  H.  F.  Fisher,  conveying  the  Innd  in  con- 
troversy, dated  October  31,  1854.  The  trans- 
fer from  Htu-lbut  to  De  Cordora,  which  was, 
it  seems,  in  writing,  was  not  produced  upon 
the  trial,  but  its  contents  were  shown  by 
witnesses  who  had  examined  and  read  it. 
Tbe  evidence  of  these  witnesses  shows  that 
It  was  dated  in  1854,  and  purported  to  be 
signed  and  executed  by  S.  B.  Hnrlbut.  These 
transfers  were  offered  by  the  appellees  in  or- 
der to  show  an  outstanding  title.  They  did 
not  connect  themselves  with  these  convey- 


ances.   The  evidence  shows  that  Hurlbut  and  - 
De  Cordova  are  long  since  dead. 

There  was  no  error  in  the  ruling  of  the 
court  admitting  the  evidence  tending  to  show 
the  existence  of  the  transfer  from  S.  B.  Hurl- 
but to  Jacob  De  Cordova,  and  the  evidence  • 
of  the  witnesses  as  to  its  contents.  We  be- 
lieve that  the  evidence  before  the  court  tend- 
ing to  show  the  loss  of  the  original  transfer 
and  the  diligence  used  to  find  and  discover 
it  was  sufficient  in  order  to  permit  the  li»- 
troduction  of  secondary  evidence  of  Its  con- 
tents. We  also  think  that  the  evidence  of 
Land  Commissioner  Hall  was  admissible,  ex- 
cept where  he  undertakes  to  state  what  ap- 
pears from  the  face  of  a  paper,  an  archive 

]  on  file  in  his  office.     We  think  the  paper, 
with  the  indorsement  upon  it,  about  wbicb 

I  lie  testified,  is  an  archive  or  record  In  thi- 
land  office,  of  which  either  a  certified  copy- 
could  be  obtained  or  a  certificate  could  be- 
procured  from  the  commissioner  stating  the  • 
facts   contained    in   said    record,    either   of 
whldi  would  be  admissible  as  original  evi- 
dence.   Sayles'  Civil  St.  arts.  2252,  2253.    The 
evidence  of  the  commissioner  was  not  admis- 
sible to  prove  a  matter  of  &ct  shown  by 
the  records  of  his  office.     Bass  v.  Mitchell, 
22  Tex.  280.     It  was  not  necessary  to  search  > 
the  papers  of  De  Cordova,  or  make  any  in- 
quiry of  his  heirs  or  his  administrator,  for 
the  lost  transfir,  .because  the  evidence  un- 
contradlctedly  traces  it  from  their  posses- 
sion.   The  transfer,  when  last  seen,  as  shown  . 
by  the  evidence  of  witness  Robertson,  was 
when  he  turned  it  over  to  Ben  Lower,   of  ' 
Kansas  City.     Witness  Holmes  in  his  affida- 
vit states  that  he  made  inquiry  and  searcl*  - 
In  Kansas  City  after  he  received  information 
from   RolKTtson  that  he  had  delivered   tlie-  • 
transfer   to   parties  there.     The   only    weak 
part  in  all  of  this  evidence  showing  the  ef- 
fort to  procure  the  original  transfer  is  that 
the  testimony  of  Ben  I^wer  is  not  obtained, 
nor  Ig  it  expressly  shown  that  Inquiry  was 
directly  made  of  him  for  the  missing  trans- 
fer, although  witness  Holmes,  in  his  affid:)- 
vit  of  loss,  states  that  he  mode  inquiry  at 
Kansas  City,  the  place  of  residence,  it  seems, 
of  Ben  Lower.     It  may  be  from  this  fairly 
inferred  that  he  inquired  of  Lower  for  the  • 
transfer.     But,  however  this   may  be,   it  is 
fairly  shown  by  the  evidence  of  Robertson 
that  the  transfer  Was  delivered  to  Lower  at 
Kansas  City;  it  is  last  traced  to  his  cus- 
tody.    This  evidence  places  the  transfer  in- 
another  state,  beyond  tbe  jurisdiction  ami 
control  of  any  process  that  may  Issue  from 
our  domestic  courts,  and  beyond  the  control 
of  the  parties  to  this  suit.     Lower  is  not  :i 
party  to  this  suit.     In  such  circumstuuces  as 
these,  secondary  evidence  of  the  contents  of ' 
the  transfer  was  admissible. 

The  transfer  executed  by  Hm-lbut  to  De 
Cordova,    which    was     not    produced,    was 
shown,   by  the  evidence  of  witnesses  who  • 
had  seen  it,  to  be  regular  upon  its  face,  ami 
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was  obtained,  aa  the  eTldeuce  sbaws,  from 
the  possession  of  the  administrator  of  the 
estate  of  De  Cordova,  the  grantee  in  the 
transfer.  It  piu'ported  to  be  signed  and  ex. 
eouted  by  S.  B.  Hurlbut  in  1854.  The  court 
below  held  that  the  evidence  was  sufficient 
to  establish  the  contents  of  the  instrument 
aa  a  transfer,  and  also  held  that,  it  appearing 
to  be  over  30  years  of  age,  the  law  will 
presume  that  it  was  executed  and  signed 
by  the  party  whose  name  appears  to  it,  and 
that  such ,  presumption  dispensed  with  proof 
of  its  execution  by  Hurlbut.  We  think  this 
finding  was  correct  Ammons  y.  Dwyer, 
78  Tex.  640,  15  S.  W.  Rep.  1049. 

The  court  below  found  that  the  title  shown 
to  Henry  F.  Fisher  from  De  Cordova  and 
Hurlbut  was  a  superior  outstanding  title  to 
that  of  the  plaintiff;  and  also  foimd  that 
the  power  of  attorney  executed  by  the  heirs 
of  Hurlbut  to  Coryell  did  not  authorize  him 
to  sell  the  land,  but  only  the  interest  of  the 
heirs  therein.  The  effect  of  this  latter  find> 
ing  is  that,  the  power  of  attorney  did  not 
authorise  CoryeU  to  execute  such  an  instru- 
ment conveying  the  land  under  which  the 
vendee  could  claim  protection  as  an  inno- 
cent purchaser.  The  correctness  of  both  of 
these  findings  is  challenged  by  the  appellant 
The  appellant  Insists  that  the  title  from 
Hurlbut  to  De  Cordova  is  simply  an  equi- 
table title,  and,  as  the  defendants  did  not 
connect  themselves  with  If,  It  cannot  be  set 
up  OS  an  outstanding  title.  The  law  Is  well 
settled  that  the  outstanding  title,  with  which 
the  defendants  do  not  connect,  in  order  to 
defeat  a  recovery  by  the  plaintiff,  must  be 
the  »up«lor  outstanding  legal  tiUe.  The  ev- 
idence upon  this  branch  of  the  case  is  not 
certain.  We  cannot  tell  what  was  the  cliai- 
acter  of  the  instrument  executed  by  Hurlbut 
to  De  Cordova,  or  the  nature  of  the  estate 
created  by  It,  .-ind  whether  or  not  the  land 
at  the  time  the  conveyance  was  executed  was 
located  and  surveyed.  The  patent  was  is- 
sued some  years  after  the  time  stated  by 
the  witnesses  and  found  by  the  court  as  the 
date  of  the  transfer.  Some  of  them  apeak 
of  the  instrument  as  a  transfer  of  the  cerUfl- 
catc,  and  otliers  speak  ^  it  as  a  transfer 
of  the  certificate,  and  also  the  land.  There 
is  no  fact  stated  in  the  record  that  tends  to 
show  whetlier  the  land  was  or  was  not  lo- 
cated at  the  date  of  the  transfer.  The  su- 
preme court.  In  the  case  of  Aberuathy  ▼, 
Stone,  ai  Tex.  431,  16  S.  W.  Rep.  1102,  have 
<lrawn  the  distinction  and  shown  the  dif- 
ference between  titles  legal  and  equitable, 
such  as  are  now  under  discussion.  There  it  ia 
held  that  a  transfer  of  the  certificate  by  the 
grantee,  before  location,  simply  creates  an 
equitable  title,  and  the  issuance  of  the  pat- 
ent in  the  name  of  the  original  grantee 
does  not  by  estoppel  enlarge  this  title  to 
one  that  is  legal  Howard  v.  Stubblefield, 
(Tex.  Sup.)  14  S.  W.  Rep.  1044.  If  the  Utnd 
la  surveyed  when  the  transfer  of  the  cer. 
tificate  is  executed,  the  icgiil  title  rcsiUts  to 


the  vendee  upon  the  iasoiuiee  of  the  patent, 
although  it  be  issued  in  the  name  of  the  ahf- 
inal  grantee  of  the  certificate.  We  cannot  de- 
termine from  the  evidence  the  cliarBcter  of 
title  created  by  the  conveyance  to  De  OonJo- 
va,  and  we  make  the  uncertainty  of  the  evi- 
dence in  this  respect  one  of  the  grounds  for 
the  reversal  of  the  Judgment 

The  appellant  next  contends  that  he  to  aa 
innocent  pnrcbaser  of  the  land  from  League 
for  value,  without  any  notice,  actual  or  con- 
structive,  of  the  existence  of  tbe  tnuufeh 
from  Hurlbut  to  De  Cordova,  and  that  the 
power  of  attorney  to  Coryell  authorized  him 
to  execute  a  valid  deed  conveying  tbe  land. 
The  evidence  shows  that  plaintiff,  at  the  time 
he  acqidred  his  deed  to  the  land,  paid  there- 
for a  valuable  consideration,  and  at  that  time 
he  had  no  notice  of  the  transf^  execnted 
by  Hurlbut  to  De  Cordova.  The  coart  finds, 
in  Its  eighth  conclusion  of  law,  that  the 
plaintiff  had  neither  actual  nor  constructive 
notice  at  tbe  time  of  his  pnrcliase  of  tlie 
outstanding  title  set  up  by  the  defendants. 
The  transfeor  to  De  Cordova  was  not  reooided 
when  the  appellant  purchased.  In  view  of 
this  finding,  it  is  evidoit  that  the  court  foond 
against  the  plaintiff  on  this  issue,  because  it 
did  not  consider  that  the  power  of  attorney 
executed  by  the  heirs  of  Hurlbnt  to  C«Tell 
authorized  more  than  a  conveyance  of  their 
interest  or  chance  of  title  in  tbe  land,  and, 
as  their  ancestor  had  parted  with  their  ln> 
terest,  they  had  nothing  to  convey,  and  a 
purchaser  from  CoryeU  would  pnrcdtaae  with 
a  risk  of  the  title  being  good.  Tbe  deeds 
from  Coryell  to  League  and  f^rom  League  to 
appellant  both  convey  the  land,  and  are  suf- 
ficient in  fcH-m  to  protect  each  as  an  Iniw- 
cent  purohaser,  provided  the  oUier  facts  ex- 
ist that  entitle  them  to  the  rU^t  The  em- 
powering clause  In  said  power  otf  attorney 
is  OS  follows:  "To  investigate  and  discover, 
and  by  suit  or  other  legal  manner  recover, 
any  and  all  lands  In  tbe  state  of  Texas  to 
which  we  are  or  can  become  entitled,  and 
the  same,  or  any  part  thereof,  by  soffldent 
deeds  in  our  names,  sell  upon  such  terms 
and  conditions  as  to  him,  our  said  attorney, 
may  seem  prudent  and  good:  provided,  bow- 
ever,  and  it  is  so  expressly  enjoined,  ttiat 
our  said  agent  and  attorney,  said  Coryell, 
shall  not  create,  cause,  or  incur  any  fee,  oust, 
charge,  or  liability  against  us,  or  either  of 
US,  In  the  execution  of  this  power,  but  all 
such  costs,  fees,  and  other  liabilities  and 
ch.'u-ges  of  whatsoever  nature  or  kind,  in- 
cidental to  or  growing  under  this  power,  be. 
the  said  CoryeU,  shall,  at  his  own  sal,e  cwt 
and  risk,  advance  and  pay."  The  power 
conferred  upon  the  agent  und^  this  instra- 
ment  Is  entirely  different  from  and  broader 
than  that  conferred  by  the  instrument  before 
the  court  in  the  case  of  Hazlett  v.  Harwood, 
(Tex.  Sup.)  16  S.  W.  R^.  310.  Here  the 
agent  is  permitted  to  Investigate  and  dis- 
cover and  by  suit  or  any  other  legal  niao- 
ner  recover  any  and  all  lauds  in  the  state  of 
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Texas  to  which  the  heirs  are  or  can  become 
■entitled,   and  the  same  by  sufficient  deed* 
•dl,  etc.   Here  land  Is  dtocorered  by  the  a^ent 
to  which  these  h^rs  are  apparently  entitled, 
and  no  dalm  la  shown  In  any  one  else,  nor 
la  it  known,  nor  can  It  be  known  by  reason- 
able diligence,  that  their  ancestor  has  parted 
with  hlB  tltte.    If  the  h^rs  had  directly,  b> 
a  deed  conreyiu«r  the  land,  sold  to  League 
or  the  appellant  without  any  notice  to  ei- 
ther of  them  of  ttte  prior  transfei-  by  their 
ancestor,  eltlier  coold  haye  been  protected 
as  Innocent  purchasers,  although  the  beln 
in  fact  owned  no  Interest  in  the  land.    The 
apparent    title,    under    such    circumstances, 
would  be  lodsred  in  the  heirs,  and  one  pur 
chasing   from   them,   without  notice  of  the 
preTtoos  tranater  hy  their  ancestor,  woold  bo 
protected  as  an  innocent  purchaser.  Holmes  v. 
JTotana,  MTex.  48;  Zlmpelman  ▼.  Robb,  53  Tex. 
280.    The  power  in  the  instrument,  so  far  as 
authorising  the;  agent  to  conyey,  except  as  to 
the  o-eatlng  of  chaiges  against  the  heirs,  is 
equal  to  any  authority  or  power  that  the 
belm  themselrea  oouid  exercise  in  the  mat- 
ter.    What    they   could   do,    or   what   tlielr 
power  was  In  the  mattei-,  they  could  confer 
upon  their  agent.    It  seems.  In  effect,  to  con- 
fer all  the  power  that  they   may  have  or 
'Uoold  exercise  in  the  matter,  except  the  agent 
is  not  authorized  to  create  any  llnbUity  or 
•charge   agalntit  them.    A  party  purchasing 
under  such  an  Instrument  as  this  power  of 
attorney,  when  the  apparent  tiae  la  In  the 
persons   who  execute  It,   may  well  assume 
that  it  is  land  that  falls  within  the  terms  and 
meaning  of  the  instrument    This  instrument 
■clearly  authorIz,;8  the  agent  to  sell  the  land, 
not  only  their  chance  or  title  to  It    Rich- 
ardson V.   Levi,  67  Tex.  301,  8  S.  W.  Rep. 
■444;  Barnard  v.  Blum,  08  Tex.  80D,  7  a  W. 
Rep.  98.    It  is  unnecessary  fttr  us  to  deter- 
ndne  whether  or  not  the  power  of  attorney 
Authwlzed  the  agent  to  create  and  execute 
a  covenant  of  warranty  binding  upon  Us 
prindpals,  because  if  the  authority  did  not 
■exist  It  oooM  only  affect  that  part  of  the 
■deed,  and  would  not  defeat  the  instrument  aa 
a  conr^ance  of  the  land.    69  Tex.  612,  7  8. 
W.  Rev.  98.    As  held  In  Richardson  t.  Levi, 
supra,  the  covenant  of  warranty  Is  not  es- 
sential to  the  instrument  In  order  to  give  It 
effect  as  a  conveyance.    And,  as  said  by  the 
«wrt  In   Sydnor  t.    Roberts,    13  Tex.    610, 
there  is  a  mai-ked  distinction  between  that 
which  confers  the  power  to  do  a  certain  act 
and  the  rules  which  direct  and  regulate  the 
mode  of  its  exercise.    If  the  former  be  want- 
ing, the  act  done  Is  a  nullity;  but.  If  the  lat- 
ter be  not  strictly  pm-sued,   the  acts  done, 
if  they  may  be  avoided  at  all,  can  only  be  by 
those   who    may   have    th^  right    to  avoid 
them. 

On    the    iaaoe  of   Innocent  purchaser,  we 

would    be   disposed   to   reverse  aud   render 

Judguiput  In  favor  of  the  apptli.-int  If  it  was 

not  the  uncertainty  in  the  evidence  as  to  re- 

v.23s.w.no.l6— 63 


latlonshlp  between  Coryell  and  the  plaintiff 
ha  effecting  the  purchase  from  League. 
There  are  souie  esvresslons  in  the  testi- 
mony of  the  plaUitlff  that  may  convey  the 
Idea  that  OoryeU  w.os  his  agent  in  purchastn;; 
ftrom  League.  We  do  not  mean  to  say  that 
the  evidence  est^ibUshea  this  ffcct,  but  sim- 
Idy  hold  that  In  this  respect  It  to  uncotaib 
for  whom  CoryoU  was  acUng  tai  the  sal<> 
between  League  and  appellant  CoryeU  did 
not  testify,  and  It  is  not  shown,  that  he  did 
not  have  notice  at  the  transfer  to  De  Cor- 
dova. If  he  was  agent  ta  appelhint  In  the 
purchase  of  the  land,  and  had  notice  of  such 
transftt,  It  would  be  in  law  notiee  to  W-j 
principal. 

We  cannot  at  tbis  time.  In  view  of  the  un- 
certainly at  the  character  of  title  conveyed 
by  Hurlbut  to  De  Cordova,  determine  the 
issue  of  stale  demand  raised  by  appeUant's 
eighth  asslgnmoit  of  error.  If  the  tmusfer 
conveys  the  legal  title,  at  course  stale  de- 
mand would  not  be  an  issue  in  another  ti-hil. 
If  it  conveys  Oie  equitable  tltle^  we  leav«- 
the  trial  court  to  determine,  upon  hearing  of 
all  the  evidence,  whether,  nnder  the  facts 
of  the  case,  the  claim  is  staleL  We  leave  this 
question  open.  The  Judgment  of  the  coni-i 
below  Is  reversed,  and  the  cause  remanded. 


MBYER  V.  MILLER  et  aL> 

(Court    of    avil    Appeals    of     Texas.     Nov 

22,  1898.) 

Boh*  PiDB  PuBCHASIH— PossBSSIO.'J— DBSCE.VT 
AND  DiBTKIBCTIOX. 

1-  fossemion  of  Und  by  straoKera  la  not 
notice  to  a  purchaser  from  the  record  owner  of 
an  outstanding  tiUe  in  another,  with  whom 
the  occupants  show  no  privity. 
^*  F^^  **^*  *  person  is  gramldaagfater 
of  a  decedent  is  not  sufficient  to  showthat 
she  is  entitled  to  faiherit  hte  real  estate/ 

Appeal  fi-om  district  court,  Llano  county 
B.  L.  Rector,  Special  Judge. 

Trespass  to  try  title  by  G.  H.  Meyer  against 
W.  A.  H.  Miller  and  others.  I'rom  a  judg- 
ment in  defendants'  favor,  pJalnUff  appeals 
Reversed. 

Slator  &  McLean,  for  appelant 

nSHBR,  C.  J.  Most  of  the  questions  in- 
volved in  this  appeal  have  been  passed  upon 
In  the  case  of  Meyer  v.  Hale,  23  S.  W.  Kep 
990,  (this  day  decided.)  The  same  difficulty 
exists  in  this  case  as  the  one  referred  to  in  de- 
termining the  ohatacter  and  the  nature  of 
the  Utie  conveyed  by  the  transfer  from  Hurl- 
but  to  De  Cordova.  It  was  In  connecUon 
with  a  deed  executed  by  De  Cordova  to  John 
Andrews,  set  up  In  the  court  below  by  the 
defendants  •  as  an  outstanding  title.  The 
court  held  it  to  be  an  outstanding  superior 
tlUe  to  that  of  the  philntiff.  In  view  of  the 
uncertointy  of  the  evidence  Justifying  this 
flndhig.  the  Judgment  below  will  be  reversed, 
and  the  cause  remanded. 


*  Rehearing  pending. 
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The  questions  raised  In  appellant's  fourth 
assignment  of  error  will  not  probably  occur 
upon  another  trial,  as  the  appellees  will 
tloubtless  amend  their  austver,  and  set  up 
the  facts  that  show  their  possession  in  good 
faith.  The  answer,  In  this  respect,  should 
state  the  facts  upon  which  the  defendant 
relies  as  showing  his  possession  in  good 
faith.  A  special  demurrer  questioning  it  for 
tills  reason  should  be  sustained. 

As  the  case  will  be  reversed,  we  will  not 
pass  upon  the  findings  of  the  court  as  to  tbe 
issue  of  improvements,  and  the  diameter  of 
the  possession  by  Scott,  and  its  effect  as  no- 
tice to  League  or  the  appellant  except  that 
we  will  discuss  it  to  this  extent:  The  ap- 
pellant does  not  in  this  case  by  his  brief 
raise  the  same  issue  of  innocent  purchaser  as 
was  raised  In  the  case  of  Meyer  t.  Hale.  It 
seems  that  League,  under  whom  the  appel- 
lant claims  by  warranty  deed,  and  who  pur- 
chased from  Coryell  by"  a  deed  that  conveyed 
the  land  as  agent  of  the  Hurlbut  heirs,  was 
informed  by  Coryell,  at  the  time  of  his  pur- 
chase, of  some  claim  by  the  defendants  un- 
der the  transfer  executed  by  Hurlbut  to  De 
Cordova.  Of  course,  if  League  had  notice  of 
tlie  transfer,  the  appellant  could  not  cdalm 
any  right  as  on  innocent  purchaser  throu^ 
the  purchase  1>y  League.  The  appellant  did 
not  testify  in  the  case,  and  it  is  not  sho\\'n 
that  he  did  not  have  notice  of  the  existence 
of  the  transfer.  The  evidence  does  not  show 
that  the  defendants  were  connected  In  any 
manner  with  the  transfer  to  De  Cordova, 
and  their  posseASIon,  we  think,  could  not  be 
notice  of  any  cLilin  or  title  wUh  which  they 
are  not  connected.  The  possession  by  thoin 
would  not  be  notice  of  an  outKlaudlng  title 
in  another  with  whom  they  show  no  privity. 

Mrs.  Settle  McFarlond  is  probably  shown 
to  be  the  granddaughter  of  Jolia  D.  Andrews, 
the  person  to  whom  De  Cordova  conveyed; 
but  this  does  not  sliow  that  she  Is  the  heir 
entitled  to  Inlierit  the  estate  of  Andrews. 
ITie  evidence  upon  her  right  in  this  respect 
did  not  go  far  enough.  It  was  not  shown 
that  she  was  entitled  to  any  part  of  the  es- 
tate of  John  D.  Andrews.  The  appellees  who 
were  in  possession  claim  under  Iter. 

Xo  question  is  raised  In  this  case  nor  was 
any  raised  in  the  case  of  Meyer  t.  Hale,  as 
to  upon  whom  rests  the  burden  of  pi-oof  on 
the  issue  of  innocent  purchase  by  the  appel- 
lant without  notice  of  the  transfer  to  De 
Cordova. 

.\lthough  it  may  be  Important  to  observe 
the  rule  of  evidence  in  this  respect,  when  tlie 
trial  court  determines  the  character  of  title 
created  by  the  transfer  to  De  Cordova,  we 
will  not  discuss  it,— except  to  refer  to  the  fol- 
lowing authorities. — as  no  question  is 
raised  concerning  it.  Camei-on  v.  Bomele,  53 
Tex.  241;  Barnes  r.  Jamison,  24  Tex.  3^; 
Jolmson  V.  Newman,  43  Tex.  C42;  Hill  v. 
Moore,  62  Tex.  612;  Edwards  v.  Brown,  68 
Tex.  329,  4  S.  W.  Rep.  380,  and  5  S.  W.  Bep. 


87;  Goode  v.  Jasper,  71  Tex.  51,  9  S.  W.  R-i'. 
132;  Montgomery  v.  Noyes,  73  T<x.  207,  11 
S.  W.  Bep.  138.  The  first  three  of  these 
cases  cited  decide  upon  whom  the  burden 
shall  rest  In  a  CMnbat  between  the  legal  and 
'equitable  titles.  The  other  caaes  cited  sbow 
that  the  heirs  of  the  patentee  bold  the  legal 
title.  If  the  contest  is  between  two  legal 
titles,  we  think  that  the  burden  rests  upon 
the  Junior  purchaser  to  prove  the  facts  teD<i- 
ing  to  show  him  an  innocent  pu>x*:iser.  Th<> 
Judgment  of  the  court  below  is  reversed,  and 
tlie  cause  remanded. 


GRANT  V.  COLLINS. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  15, 

1893.) 
Appsil  Bosb— To  Whom  Mavr  Patabub— Vx- 

LIDITT. 

In  a  suit  to  foreclose  a  mortgage,  it  a[i- 
peared  that  the  land  had  been  conveyed  by  the 
ori^nal  mortgagor,  and  the  title  had  sncces&ire- 
ly  passed  to  each  of  several  defendants,  each 
one  of  whom  had,  in  turn,  assumed  payment  of 
the  mortfcage.  O.,  in  whom  the  title  last  rest- 
ed, pleaded  over  against  his  grantor,  asking 
that  his  purchase  be  canceled  for  fraud.  A  de- 
murrer to  this  answer  was  sustained,  and  jode- 
ment  rendered  against  defendants  for  thV 
amount  of  the  mortgage,  and  making  each  uf 
defendants  liable  to  his  predecessor  in  title  for 
snch  part  thereof  as  the  latter  should  be  com- 
pelled to  pay.  G.  am>eaied,  assigning  as  erro: 
the  sustaining  of  the  demurrer  to  his  answer. 
Bold,  that  his  appeal  bond  should  be  made  pay- 
able to  the  other  defendants,  as  well  as  to  plaiD- 
tiff,  since  they  all  were  interested  adversely  lo 
him. 

Api>eal  from  district  court,  Wichita  county: 
George  E.  Miller,  Judge. 

Action  by  C.  P.  Collins  against  L.  C.  Grant 
and  others  to  foreclose  a  mortgage.  From  a 
Judgment  for  plaintiff,  defendant  Grant  ap- 
peals.    Dismissed. 

Ashby  James,  for  appellant 

HEAD,  J.  Appellee,  as  plaintiff  In  the 
court  below,  sued  A.  Newby,  W.  W.  Flood. 
William  McGregor,  George  A.  Giddlngs.  L. 
C.  Grant,  B.  M.  Moore,  and  J.  P.  Boyd,  as 
defendants,  and  alleged  that  said  Newhy,  oa 
the  3l8t  day  of  January,  1890,  executed  tc 
said  Flood  his  note  for  $5S0.  for  part  of  thi- 
purchasc  price  of  lot  12  in  block  177  of  th<> 
town  of  Wichita  Falls;  that  thereafter  th*- 
said  Newby  conveyed  said  lot  to  said  Mc- 
Gregor and  Giddlngs,  In  part  consideration 
of  which  tliey  assumed  and  agreed  to  pjiy 
the  note  aforesaid;  that  thereafter  the  said 
McGregor  and  Giddlngs  conveyed  a  part  of 
said  lot  to  said  Grant  In  part  consideration 
of  which  he  .assumed  and  agreed  to  pay 
said  note;  that  said  Moore  and  Boyd  claim  a 
part  of  said  lot;  that  said  Flood  iutd  In- 
dorsed said  note  to  plaintiff,  who  is  stiU  the 
owner  thereof.  Hie  defendant  Grant  an- 
swered, denying  plaintiff's  allegations,  and 
pleading  over  against  his  vendors,  McGregor 
and  Giddlngs,  and  asked  that  the  trade  be- 
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tween  them  be  canceled,  because,  as  a  part 
of  said  trade,  they  had  promised  to,  and 
falsely  represented  that  they  would,  within 
12  months,  erect  npon  that  part  of  the  lot 
not  sold  to  appellant  a  two-story  brick  busi- 
ness house,  which  they  had  placed  It  out  dt 
their  power  to  do  by  selling  that  part  of  the 
lot  to  other  parties.  A  general  demurrer 
was  sustained  to  this  part  of  appellant's  an- 
swer, and  Judgment  was  rendered  In  favor  of 
appellee  against  Newby,  Flood,  McGregor, 
Olddlngs,  and  Grant  for  the  amount  of  the 
note,  and  against  all  of  the  defendants,  fore- 
closing the  vendor's  lien  on  the  entire  lot; 
In  favor  of  Moore  and  Boyd,  requiring 
Grant's  part  of  the  lot  to  be  first  sold;  In  fa- 
vor of  McGregor  and  Olddlngs  over  against 
Grant  for  such  part  of  the  Judgment  as  they 
may  be  compelled  to  pay;  In  favor  of  New- 
by over  against  Grant,  McGregor,  and  Qld- 
dlngs,  for  such  part  of  the  Judgment  as  he 
may  be  compelled  to  pay;  and  In  favor  of 
Flood  over  against  Grant,  McGregor,  Gld- 
diugs,  and  Newby,  for  such  part  of  the  Judg- 
ment OS  he  may  be  compelled  to  pay.  Grant, 
alone,  has  attempted  to  appeal  from  this 
Judgment,  and  has  only  made  his  appeal 
bond  payable  to  the  plaintiff,  Collins.  His 
most  Important  assignment  of  error,  however, 
relates  to  the  action  of  the  court  in  sustain- 
ing the  general  demurrer  to  his  answer,  seek- 
ing to  have  a  cancellation  of  the  deed  to 
him  from  McGregor  and  Glddlngs.  We 
think  It  quite  too  clear  for  argument  that  we 
have  no  Jurisdiction  of  this  appenL  The  ap- 
peal bond  should  have  been  made  payable 
to  each  of  the  parties  to  the  Judgment  who 
were  Interested  adversely  to  appellant,  and 
It  Is  plain  that  not  only  the  plaintiff,  but 
each  of  the  other  defendants,  had  such  an 
interest  The  bond  is  so  wholly  insufiicient, 
in  this  case,  that  we  must  take  notice  of  it, 
and  dismiss  the  appeal,  although  no  motion 
has  been  i  made  by  the  adverse  parties  to 
this  effect,  and  no  brief  has  been  filed  in 
their  behalf.  Young  v.  Bussell,  60  Tex.  684; 
Meade  v.  Bartlett,  77  Tex.  366,  14  S.  W. 
Rep.  388;  Wright  v.  Bank,  2  Tex.  Olv.  App. 
97,  20  S.  W.  Rep.  879.  The  appeal  is  dis- 
missed. 


CREECH  et  al.  v.  DAVIDSON. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  15, 
1893.) 

Trespass  to  Tbt  Title  —  Pdrchasb  raoK  Stats 
—Deficiency. 
Plaintiff  purchased  from  the  state  the 
east  half  of  a  certain  surveyed  section,  and  one 
of  the  defendants  purchased  the  west  half. 
It  afterwards  appeared  that  all  of  the  east  half, 
except  67  acres,  was  covered  by  a  prior  sur- 
vey. The  land  commi.ssioner  had  no  isuowl- 
fdge.  of  the  conflict,  and  all  parties  thouKht 
<-nch  purchaser  had  a  full  half  section.  Held, 
that  as  plaintiff  never  intended  to  buy,  and  the 
»tate  did  not  Intend  to  soil  him,  any  part  of  the 
west  half  of  the  section,  he  could  not  recover 


from   the   defendants    any   portion   thereof  to 
make  up  the  deficiency  in  the  east  half. 

Appeal  from  district  court,  Fisher  county; 
William  Kennedy,  Judge. 

Trespass  to  tiy  title  by  A.  M.  Davidson 
against  Larkin  Creech  and  M.  B.  White. 
Judgment  for  plaintiff.  Defendants  appeal. 
Reversed. 

Beall,  Ragland  &  Beall,  for  appellants. 
Tbnnnond  \  Yantis,  for  appellee. 

STEPHENS,  J.  According  to  the  original 
work  of  the  Houston  &  Texas  Central  Rail- 
way Company  In  laying  off  block  No.  2  In 
Fisher  county,  section  114  contained  640 
I  acres.  Tills  work  was  d<me  on  the  ground, 
'  and  the  northwest  comer  of  this  section  was 
I  well  established.  It  does  not  appear  that 
'  any  of  the  other  comers  or  lines  were 
I  marked.  The  course  and  distance  called  for 
i  gave  a  full  section.  In  1887,  appelU-e  pnr- 
!  chased  from  the  state  the  east  half  of  the 
;  section,  as  thus  constracted;  and  in  1889, 
:  appellant  Creech,  the  west  half.  It  was 
I  afterwards  discovered  that  all  of  the  cast 
half,  except  about  67  acres,  was  covered  by 
I  the  John  Chtmmey  snrvey,  located  and  pat- 
j  ented  long  prior  to  the  snrvey  in  question. 
In  making  these  sales,  the  commissioner  of 
I  the  land  office,  as  well  as  the  purchasers, 
I  had  no  knowledge  of  the  confilct,  but  be- 
i  lieved  the  section  to  be  fnU.  The  purchasers 
i  made  their  respective  settlements  and  im- 
I  provements  on  this  theory.  Upon  discover- 
I  ing  the  shortage  in  the  east  half,  appellee 
I  sued  for  and  recovered  126  acres  of  the  west 
I  half.  Hence,  this  appeal.  The  case  Is  with- 
'  out  controverted  issues  of  fact 

Our  conclusion  from  the  statement  of  facts, 
and  the  court's  finding  of  fact,  which  we 
approve,  is  that  the  first  purchaser  from  the 
state  did  not  Intend  to  buy,  and  that  the 
state's  officers  did  not  Intend  to  sell  him,  any 
part  of  the  west  half  of  said  section,  as  orig- 
inally laid  off,  and  as  understood  to  be 
bounded  at  the  date  of  said  sale.  It  follows 
from  this  conclusion,  we  think,  that  he  was 
not  entitled  to  recover  from  appellants  any 
part  of  said  west  half.  It  is  very  clear  that 
if  appellee  had  made  this  survey,  and  located 
a  certificate  on  Its  east  half,  he  could  not 
have  claimed  any  part  of  the  west  half  under 
such  location,  upon  discovering  a  conffict 
with  an  older  survey.  Having  selected,  and 
undertaken  to  appropriate  by  purchase  from 
the  state,  land  as  previously  surveyed  for 
another,  he  is  in  no  better  position  than  if 
he  had  originally  laid  off  the  land  himself. 
The  fact  that  a  vendor  does  not  have  title  to 
all  the  land  intended  to  be  sold  does  not  au- 
thorize the  purchaser  to  claim  other  land  of 
the  vendor,  not  the  subject  of  the  bargain 
and  sale.  In  buying  the  320  acres,  the  east 
half  of  a  section  as  actually  laid  off  on  the 
groimd,  at  a  specified  price  per  acre,  appellee 
fixed  his  western  boundary  as  definitely,  in 
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the  mlnda  of  the  contracting  parties,  as  if 
the  dividing  line  hjul  beat  run  on  fbe  ground. 
As  in  all  other  controversies  about  boundary, 
the  Intention  of  the  parties,  as  gathered  from 
the  language  of  their  contract,  and  other  prop- 
er sources,  Is  controlling.  Arnold  v.  Cauble, 
49  Tex.  327;  Koenighelm  v.  Miles,  67  Tex. 
122,  2  S.  W.  Rep.  81.  The  act  of  1887,  under 
which  these  purchases  were  both  made,  con- 
ditioned the  right  to  purchase  this  class  of 
school  land— agricultural— on  actual  settle- 
ment. Hitson  V.  Glascock,  21  S.  W.  Hep. 
710,  2  Tex.  Civ.  App.  617.  Such  settlement, 
when  oace  made,  and  followed  by  a  pur- 
chase, could  not  be  floated  so  as  to  Include 
land  not  intended,  at  the  date  of  such  settle- 
ment and  purchase,  to  be  covered  thereby. 
The  intention  to  occupy  the  very  land  en- 
tered upon  was  an  essential  part  of  the  set- 
tlement If,  through  conflict  of  boundary 
and  consequent  mistake,  less  land  was  ap- 
propriated than  appellee  applied  for,  the 
law  provided  a  remedy;  and  the  land  com- 
missioner, in  this  case,  offered  to  cancel  the 
sale,  and  restore  that  part  of  the  purchase 
money,  with  interest,  already  paid.  When 
appellant  Creech  settled  upon  the  west  half, 
it  was  entirely  vacant,  and  not  even  dalmed 
by  appellee,  and  by  his  settlement  and  pur- 
chase he  acquired  the  superior  right  thereto. 
We  conclude  that  It  would  be  neither  legal 
nor  equitaUe  to  permit  appellee's  recovery 
to  stand.  The  Judgment  will  consequently 
be  reversed,  and  here  rendered  for  appd- 
lauts. 


WORLEX  T.  McIXTIRB  et  si. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  15, 

1803.) 

Btatbmbnt  on  Appeal  —  Settlemixt  ant)  Sion- 

INO. 

1. 1  Sayles'  Civil  St.  art.  1379a,  prorlrtee 
that  when  a  statemMit  of  facta  is  nied  after 
time,  and  the  party  filing  it  shows  that  he  nsed 
due  diligence  to  obtain  the  judge's  approval 
nnd  signature  and  to  file  It  in  time,  and  that 
the  delay  resulted  from  cauaea  b^ond  Ma  con- 
trol, the  court  shall  allow  said  statement  as 
part  of  the  record.  Held,  that  an  affidavit  that 
the  statement  was  lietore  adjournment  pre- 
sented to  the  jndg«,  who  agreed  to  approve  and 
file  it,  but  failed  to  do  so,  showed  no  suffident 
dilieeuce  on  the  part  of  appellant,  nor  any  re- 
versible error  of  the  jud^e,  since  appellant  could 
have  compelled  him  hy  mandamus  to  settle  and 
aisn  the  statement.  Osborne  v.  Prather,  18  8. 
W.  Uep.  613,  83  Tex.  208,  followed. 

2.  An  order  refusing  a  new  trial  foe  newly- 
discovered  evidence  cannot  be  reviewed  in  the 
absence  of  a  statement  of  facts  to  show  the 
im[)ortsnce  of  such  evidence. 

Appeal  firom  district  court,  Cooke  county; 
D.  E.  BaiTett,  Judge. 

Action  by  Julia.  P.  McXntIre  and  husband 
against  8.  T.  Worley  on  promissory  notes, 
and  to  foreclose  n  vendor's  lien.  Judgment 
for  plaintiffs.    Defendant  appeals.     Affirmed. 

A.  M.  Green,  for  appellant.  Potter,  Pot- 
ter &  Giddiugs,  for  appellees. 


HEAD.  3.  The  statement  of  facts  was 
stricken  from  the  record  by  the  aupceme 
court  before  the  case  was  trunafecred  to  ns 
because  it  did  not  have  the  approval  of 
the  trial  Judge,  and  we  are  now  adied  t» 
reverse  the  Judgment  v^oti  a  sbowiag  by 
affidavit  that  the  statement  of  facts  agreed 
to  by  the  parties  was  presented  by  appellant 
to  the  Judge  before  the  adjoammeiit  of  the 
term,  who  agreed  to  ai^rove  and  file  ix, 
but  neglected  to  do  so,  whereby,  it  is  rt*im«t 
appellant  has  been  deprived  thereof  witiiuat 
fault  on  his  part.  Since  the  passage  of  the 
act  of  1887  (1  Saylea'  OivU  St  art  ISiSa) 
this  is  not  sufficient  to  require  a  reversal 
Osborne  v.  Prather,  83  Tex.  208,  18  S.  W. 
Bep.  613.  The  only  other  assignments  re- 
late to  the  action  of  the  court  in  refuaing 
appellanfa  motion  for  a  new  trial  baaed 
upon  alleged  newly-discovered  evidence. 
These  cannot  be  concddered  in  the  abaenoe 
of  a  statement  of  facts  to  enalde  us  to  judge 
of  its  Importance.  The  Judgment  of  the 
court  below  must  therefore  be  affirmed. 


EI.LIS  et  al.  V.  BLLIS  et  O. 

(Court  of  Civil  An;>esls  of  Texas.    Nov.  15, 

1803.) 

Deeds — ExEonTios— Usdub  Ixflcicto  —  Rattfi- 

OATIO  X — PlAADISO — IbSUBS — iRSTKDOTIOXi. 

1.  After  the  execution  of  a  deed  to  his  wife. 
and  h&!  suba^iuent  death,  the  grantor,  as 
guardian  of  her  children,  treated  the  land  as 
oteirs;  asked  lawyers  If  the  deed  was  suffi- 
cient to  give  them  title,  stating  that,  if  it  was 
not,  he  wanted  to  make  it  sow  Bdd  that,  even 
if  the  deed  was  obtained  by  tmdue  inflaeace. 
there  was  a  rntification  of  It. 

2.  The  evidence  being  such  that  it  most 
have  been  found  that  tiiere  was  a  nitlficatioa 
of  the  deed,  the  admission  of  improper  evhlenoe 
to  this  effect  was  harmless  error. 

S.  In  an  action  to  set  aside  a  deed  on  the 
ground  of  undue  influence,  plaintiffs  are  not  en- 
titled to  have  an  instruction  on  the  qaestioo  <if 
whether  the  deed  was  In  fact  a  will, — Cor  tlie 
reason  that  the  grantee  irave  the  grantor  a  life 
lease, — and,  as  sneh.  invalid,  no  such  issue  hav- 
ing been  raised  by  the  pleadings. 

Api>eal  from  district  court,  C^ooke  county; 
D.  E.  Barrett,  Judge. 

Action  by  John  EUIs  and  others  against 
Rosea  D.  Ellis  and  others.  Judgment  for 
defendants.    Plaintiffs  appeal.    AfBrmed. 

Bell  &  Green,  for  appellants.  M.  B.  Tem- 
pleton  and   Potter,   Potter  &  Giddings,    for 

appellees. 

HEAD,  J.  Cimclnslona  of  fhct:  On  the 
3d  day  of  July,  1830,  appellants.  chUdn>n 
and  heirs  of  Boswell  Ellis,  deceased,  bj  bis 
first  wife.  Instituted  this  suit  against  Kosaa 
D.  Ellis  and  Theodore  EIUs,  chadrea  ot 
said  Roswell  Ellis,  deceased,  by  his  Third 
wife,  and  their  guardian,  Samu^  HiliiurD. 
to  set  aside  and  cancel  a  deed  executed  by 
the  said  Roswell  Ellis,  deceased,  to  bis  thinl 
wife,  Rebecca  Ellis,  on  the  28th  of  Xoveoi- 
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her,  1885,  conveying  to  aald  Rebwca  about 
1,900  acres  of  land  In  Cooke  county,  Tex., 
npon  tbe  ground  that  the  said  Rebecca  had 
obtained  said  deed  from  her  husband  by 
means  of  fraud  and  nadne  infinraice.  Ax>- 
pellees  (defendants  below)  pleaded  gmeral 
denial,  and  that,  after  the  death  of  the  moth- 
er of  the  minor  defendants,  their  father, 
when  all  pretense  of  midue  Inflnoioe  bad 
been  removed.  In  the  most  solenm  manner, 
often  and  repeatedly  recognized  and  ratified 
said  deed  as  valid.  The  evidence  was  suffi- 
cient to  sustain  the  Terdiet  in  favor  of  ap- 
pellees, both  npon  tbe  ground  that  the  deed 
was  not  originally  voidable  for  fraud  and 
undue  Influence  In  its  procnremcnt,  and,  if 
so  voidable  originally,  it  was  ratifled  and 
confirmed  by  the  grantra',  with  full  knowl- 
edge, after  such  influence  was  removed. 

It  win  be  seen  from  our  conclusions  of 
fact  that  we  aro  of  opinion  the  evidence 
was  suScient  to  sustain  fte  verdict.  If  based 
upon  a  finding  that  the  deed  in  question  was 
not  procured  by  frund  and  undue  Inflnenoe 
pracQced  and  exerted  by  the  mother  of  ap- 
pellees upon  her  husband,  their  father. 
Roswell  EilUs  seems  to  have  be«i  a  man  of 
good  business  judgment,  and,  although  there 
may  have  be«i  considerable  disparity  between 
his  age  and  that  of  his  wife,  the  grantee  In 
the  deed,  we  see  nothing  In  the  record  that 
would  Justify  ns  In  overruling  a  finding  of 
the  Jury  that  this  did  not  give  her  such  in- 
fluence over  him  as  would  invalidate  bis 
acts  in  making  snitaUe  piovisian.  for  her, 
and  his  minor  children  through  her,  although 
done  at  her  urgent  solicitation.  His  other 
children  seem  already  to  hare  attained  ma- 
tnre  age,  and  we  see  nothing  In  the  evidence 
to  require  a  finding  ttiat  Mr.  Ellis'  Judgment 
was  overreached  when  he  made  this  deed. 

Bnt,  if  we  be  mistaken  in  these  conclu- 
stons,  we  think  tiie  undisputed  evidence  of 
ratification  by  Roswell  Ellis  after  the  death 
ct  his  wife  vras  snch  as  to  require  a  finding 
in  favor  of  appellees,  even  though  tiie  Jury 
had  been  of  opinion  that  he  could  have  avoid- 
ed the  deed,  had  he  desired  to  do  so.  It  Is 
Bot  denied  that  he  r^eatedly  spoke  to  the 
witness  Samuel  Hflborn,  who  seems  to  have 
been  a  partlcnlar  friend,  abont  having  made 
this  deed,  both  b^ore  and  after  the  death  of 
his  wife,  and  at  no  time  expressed  dissat- 
isfaction tfaerewltii.  .After  the  death  of  his 
wife,  he,  as  gnaidias  of  appellees,  filed  an 
inventory  of  their  estate,  under  oath,  in 
which  the  land  In  controversy  was  included, 
and  which  they  only  claimed  under  the 
deed  to  their  motho-.  Also,  after  the  death 
of  his  wife,  he  had  two  conversations  with 
an  attorney  In  reference  to  said  deed,  hi 
esich  of  which  lie  asked  him  If  It  xraa  good, 
aad  suttdent  to  pass  title  to  appellees,  and 
said  be  wanted  them  to  have  the  land,  and 
If  the  deed  was  not  snfHcitiit  he  wanted  it 
made  sufficient,  as  he  was  afraid  his  older 
children  wonld  try  to  take  the  land  away 


from  thom.  This  evidence  was  undisputed, 
and  there  Is  nothing  In  the  record  to  show 
that,  at  any  time  after  the  execution  of  the 
deed,  Ellis  ever  manifested  a  desire  to  re- 
voke It.  Under  these  circumstances,  he 
must  be  held  to  have  ratifled  It,  and  the 
Jury  must  have  so  found,  regardless  of  their 
opinion  as  to  the  manner  in  which  it  was 
originally  obtained. 

In  addition  to  what  is  said  above,  one  of 
the  appellees,  Roesa  D.  EUia,  was  permitted 
to  testify,  over  the  objection  of  appellants, 
that  after  the  death  of  ber  mother  her  fa- 
ther brought  the  deed  to  her,  -and  said  "it 
was  the  deed  to  her  land,  and  to  take  cars 
<it  it,  and  to  have  her  imcle  Sam  HUbum, 
at  Waxahacble,  to  see  If  it  vnis  a  good  deed." 
We  think  the  court  erred  in  admitting  this 
evidence,  (Parks  v.  Caudle,  5S  Tex.  216;) 
but,  as  said  above,  the  verdict  must  have 
been  the  same  without  it,  and  the  error  is 
therefore  no  ground  for  reversal. 

Appellants  also  objected  to  the  witness 
Sam  Hllbum  bdng  permitted  to  testify  to 
the  statements  made  to  him  by  the  deceased, 
upon  the  groimd  that  the  witness  was  a  par- 
ty to  the  suit,  as  guardian  of  the  other  ap- 
pellees. This  evidence  was  not  as  "to  any 
statement  by  or  transaction  with  his  wards," 
and  we  think  was  properly  admitted;  but, 
even  if  his  testimoi^  be  excluded,  we  think 
the  verdict  must  have  been  the  same,  and 
we  therefore  would  not  reverse  the  Judg- 
ment Tucker  v.  Smith,  68  Tex.  473,  3  S. 
W.  Rep.  671;   Prldgen  v.  Hill,  12  Tex.  374. 

The  Instrument  in  question  was,  in  form, 
a  deed  purporting  to  take  effect  at  once, 
and  convey  an  estate  in  fee  simple,  and  the 
grantee  on  tbe  same  day  executed  to  the 
g^rantor  a  lease  to  the  same  land  during  his 
life;  and  app^ants  requested  the  court  to 
chaige  the  Jury  that,  in  law,  this  only 
amounted  to  a  wHI  by  the  grantor,  and  would 
be  InYolld  as  such,  the  devisee  having  died 
before  the  testatoi-.  We  think  there  was 
no  error  in  refusing  this  charge— First,  be- 
cause no  such  issue  was  made  by  the  plead- 
ing; and,  second,  because  there  was  at  least 
such  doubt  as  to  the  nature  of  the  transac- 
tion as  to  require  the  submission  of  this  ques- 
tion to  the  jury.  Ferguson  v.  Ferguson,  27 
Tex.  339.  We  do  not  mean  by  this  to  decide 
that  there  was  sufficient  doubt  as  to  whether 
this  Instrument  was  a  deed  or  will  to  have 
entitled  appellants,  under  proper  pleading,  to 
have  tUs  question  sabmltted  to  the  jury, 
but  only  that,  at  most,  this  was  all  they  could 
have  asked.    Hart  ▼.  Rust,  46  Tex.  556. 

Appellees  object  to  oar  considering  the  as- 
signments touching  the  rtdings  of  the  court 
upon  the  admission  of  the  testimony  of  the 
witnesses  Hllbnm  and  Rossa  Ellis,  because 
it  Is  claimed  the  bills  of  exception  were  not 
filed  within  10  days  after  the  rendition  of 
the  judgment.  They,  were,  however,  pre- 
sented within  10  days  after  the  overruling 
of  the  motion  for  a  new  trial,  which  was  in 


Digitized  by 


Google 


998 


SOUTHWESTERN  REPOETEft,  Vol.  23. 


(Tex. 


time.     Railway   t.  Joacblml,   58  Tex.   4fi2. 
The  Judgment  of  the  court  b^w  will  be, 

In  all  things,  affirmed. 


GRANT  et  al.  t.  ENNIS  et  al. 

(Court  of  CItU  Appeals  of  Tezaa.    Not.  16, 

1893.) 

NeOOTIABLE  IsrSTBUMENTS  —  AOTIOK   0!»  KOTB  — 

Pboof  of  Ownbbship— Vendor's  Lien— Ixdek- 
liiTB  Dbsckiptiok  —  Fabol  Evidkkce  to  Cube. 

1.  A  not^  payable  to  plaintiff  or  order,  and 
indoraed  in  blank,  and  in  plaintiff's  possession, 
is  prima  fade  oTidence  of  her  ownership;  and 
a  further  indorsement  on  sudi  note  from  one 
banlc  to  another  for  collection  tends  to  corrob- 
orate SQch  ownership. 

2.  An  Indefinite  description  of  land  on  the 
face  of  a  render's  lien  note  may  be  cured  by 
parol  evidence. 

Appeal  from  district  court,  Wichita  county; 
George  E.  Miller,  Judge. 

Action  by  M.  L.  Ennls  and  John  E.  Ennis 
against  H.  Plumb,  W.  M.  McGregor,  A.  S. 
James,  and  L.  O.  Grant  on  promissory  Ten- 
dor's  lien  notes,  and  for  foreclosure  of  the 
Tender's  lien,  judgment  against  defendants 
Plumb  and  McGregor  for  the  debt  and 
against  all  defendants  for  foreclosure  of  the 
lien.  Defendants  Grant  and  James  except- 
ed, and  appeal.     Affirmed. 

Appellants'  assignments  of  error  were  as 
follows:  "(1)  The  court  erred  in  rendering 
Judgment  In  favor  of  plalntifFs  against  de- 
fendants for  the  note,  interest,  and  attor- 
ney's fees,  and  for  foreclosure  of  vendwr's 
lien  as  prayed  for,  because  said  note  shows 
by  its  indorsements  that  M.  L.  Enuis,  the 
payee^  has  parted  with  the  title  to  same, 
and  the  evidence  fiills  to  show  anywhere 
that  she  is  the  legal  owner  of  said  note,  and 
Is  entitled  to  recover  upon  the  same.  (2) 
The  court  erred  In  rendering  Judgment  fore- 
closing vendor's  lien  as  prayed  for  in  plain- 
tiff's petition,  because  the  notes  here  sued  on 
fall  to  show  that  the  land  for  which  they 
were  given  Is  situated  In  Wichita  county, 
and  further  fails  to  describe  said  land  with 
sufficient  certainty  to  support  any  judgment 
of  foreclosure  whatever." 

Ashby  S.  James,  for  appellants. 

STEPHENS,  J.  The  material  allegations 
of  plaintiff's  petition  were  sustained  by  the 
evidence;  the  suit  being  on  two  promissory 
notes,  and  to  fcH-edose  the  vendor's  lien. 
The  notes  were  payable  to  plaintiff  or  order, 
and  were  Indorsed  by  her  In  blank.  When 
produced  by  her,  and  offered  In  evidence, 
they  made  a  prima  facie  case  of  ownership, 
the  same  as  if  they  had  been  payable  to 
bearer.  The  further  Indorsement  on  one  of 
them  by  the  Chicago  bank  to  the  Texas  bank 
for  collection  tended  rather  to  corroborate 
than  to  disprove  the  ownership  as  alleged. 
Johnson  v.  Mitchell,  60  Tex.  212,  etc.,  lOft 
cit.;   2  Daniel,  Neg.  Inst  $  1198;'Dugan  v. 


U.  S.,  8  Wheat  172.  The  Indefinite  descrlp- 
tl<Hi  of  the  land  In  the  face  of  the  note  was 
cored  by  oral  testimony.  These  condnsloiis 
dispose  of  the  assignments  of  error,  and  lead 
to  an  affirmance  of  the  Jadgment. 


WBSTBltN  UNION  TEL.  CO.  v.  EVANS.  . 
(Court  of  Civil  Appeals  of  Texas.    Not.  16. 
1893.) 

Tbleobaph  Companies— Costbact  to  Dblivck 
Messiob — Delat — Dahaoes. 

1.  The  addressee  of  a  telegram,  in  antici- 
pation of  Its  receipt.  Informed  the  receiTins 
agent  that  he  exi>ected  a  message  from  his 
father,  cnllinK  his  mother  and  himself  to  the 
bedside  of  a  sick  brother;  and  the  agent  agreed 
to  deliver  the  message  to  a  person  residing  near 
the  telegraph  office,  who  was  to  take  it  to  the 
addressee.  Hrld,  that  the  agreement  of  the 
agent  was  within  the  scope  of  bis  anthority. 
and  constituted  a  part  of  the  contract  with  the 
tele)n:aph  company  for  transmission  and  ddiv- 
ery. 

2.  In  an  action  by  the  sender  against  the 
tdegraph  company  for  delay  in  ddivering  the 
messaj^e,  the  company  was  not  injured  by  an  in- 
struction making  its  liability  depend  on  ddiv- 
ery,  vel  uon,  to  the  agreed  person,  \vithout  refer- 
ence to  the  extent  of  diligence  exerted  to  effect 
such  delivery,  where  the  testimony  showed  no 
effort  whatever  by  the  company  to  comply  with 
agreement. 

3.  The  InjntT  to  the  fedings  of  plaintiff's 
wife,  who  was  prevented  by  the  delay  from 
reaching  her  son  before  his  death,  was  a  proper 
element  of  damages,  as  she  was  one  of  the  ben<>- 
ficlaries  of  the  telegram,  and  plaintiff  sent  It, 
acting  for  bis  wife  and  sons,  and  Informed  the 
sending  agent  of  the  relationship  of  the  parties, 
and  of  the  urgency  of  the  message. 

4.  In  such  case  a  verdict  for  $2,500  dam- 
ages will  not  be  set  aside  as  excessive. 

Appeal  from  district  court,  Cooke  county; 
D.  E.  Barrett,  Judge. 

Action  by  W,  A.  Evans  against  the  West- 
em  Union  Telegi-aph  Company  for  delay  In 
the  delivery  of  a  telegram.  Judgment  for 
plaintiff.   Defendant  appeals.   Affirmed. 

Field  &  Uomau  and  Stanley,  Spoonta  & 
Medc,  for  appellant. 

TARLTON,  O.  J.  This  case  has  heretoft>re 
been  before  us  on  appeal.  A  Jndgmoit  hi 
favor  of  the  appellee  was  then  reversed  on 
the  ground,  s<riely,  of  excesslvvness.  A  sec- 
ond trial  resulted  In  a  Judgmoit  reduced 
from  16,000,  recovered  on  tiie  former  hearing, 
to  $2,500.  Ttxe  cause  Is  now  considered  as 
an  advanced  case,  on  suggestion  of  delay. 
The  opinion  disposing  of  the  former  a.pp»l 
will  be  found  on  page  298, 1  Tex.  Civ.  App.. 
and  OD  page  286,  21  S.  W.  Rep.  We  adopt 
the  statement  of  the  nattirc  of  the  suit,  as 
there  made.  We  also  adopt  the  conclusions 
of  fact  there  foimd.  Additional  oondusions 
of  fact,  which  may  be  appropriated,  will  be 
stated  In  oonnectltxi  witii  a  discnsslcm  ot  the 
assignments  of  error  to  which  they  apply. 

Appellant  first  complains  of  the  eighth 
subdivision  of  the  court's  charge^,  as  follows: 
"(8)  If  you  believe  from  the  evidence  that 
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itlalntiS's  wife  and  the  said  A.  C.  Erans,  i 
or  either  of  them,  prior  to  the  sending  of  | 
»ald  meesa^to,  had  an  agreement  and  under- 
standing with  defendant's  agent  and  opera- 
tor at  Mt.  Vernon  that  said  agent  dhould  de- 
liver said  telegram,  when  It  arlyed  at  Mt 
Vernon,  to  Mis,  N.  B.  Foster,  and  if  you  fur- 
ther b^eve  that,  at  the  time  of  said  agree- 
ment and  understanding  with  said  Mt  Ver- 
non agent,  the  said  agent  was  informed  of 
the  object,  purpose,  and  Importance  of  said 
message,  and  of  the  relationship  existing  be- 
tween said  i)artles,  and  if  you  fiurtber  belicre 
that  said  Mrs.  N.  £.  Foster  promised  and 
agreed  with  plalntifTs  wife  and  A.  C.  Evans, 
or  with  either  of  them,  to  deliver  said  mes- 
sage to  suid  A.  0.  Evans  when  It  should  be 
delivered  to  her,  and  if  you  further  believe 
that  defendant's  agent  at  Mt  Vernon  did  not 
deliver  said  message  to  said  N.  E.  Foster, 
and  if  yon  further  believe  that  If  said  mes- 
sage had  be«i  delivered  to  said  Mrs.  N.  E. 
Foster,  she  could  and  would  have  delivered 
the  siimc  to  said  A.  O.  Evans  in  time  for 
plaintiff's  wife  to  have  reat^d  the  I)edslde 
of  said  Luther  Evans  before  his  death,  and 
if  you  further  find  that  by  reason  of  the  fail- 
ure of  defendant's  agent  at  Mt.  Vemcm  to 
deliver  said  message  to  Mrs.  Foster,  plain- 
tiff's wife  was  deprived  of  the  opportunity 
and  privilege  of  reaching  the  said  Luther, 
and  seeing  him  before  he  died,  then,  in  addi- 
tion to  the  amount  of  money  paid  f<H:  the 
transmission  and  delivery  of  said  message, 
plaintiff  would  be  entitled  to  recover  sncdi 
additional  sum.  If  any,  as  the  evidence  may 
show  would  be  a  fair  and  Just  compensation 
for  the  mental  pain  and  anguish  suffered  by 
plaintiff's  said  wife,  if  she  did  so  suffur,  on  ac- 
count of  her  failure  to  reach  the  said  Luther 
before  he  died."  The  foregoing  inBtructi<« 
is  founded  upon  allegations  in  the  plaintiff's 
petition,  supported  by  evidence  which  the 
Jury  were  authwized  to  believe,  and  which 
we  conclude  they  did  believe,  to  the  effect 
that,  in  anticipation  of  the  message  in  ques- 
tion, and  with  knowledge  of  the  sldmess  of 
Luther  Evans,  and  of  the  relationship  of  the 
seveml  parties,  and  of  the  extent  to  which 
the  movements  of  the  mother,  Maiy  C. 
Evans,  and  of  the  brother,  A.  C.  Evans,  de- 
pended upon  the  prompt  delivery  of  the  tele- 
gram, the  agent  of  the  company  at  Mt  Ver- 
non agreed  with  A.  C.  Evans  that  upon  re- 
ceipt of  the  message  he  would  promptly  de- 
liver it  to  Mrs.  Foster,  who  resided  in  close 
proximity  to  the  defendant's  office.  It  was 
further  alleged  and  proved  that  this  agree- 
ment was  not  complied  with,  and  hence  the 
delay  complained  of.  This  agreement  which 
the  agent  at  Mt.  VenuHi  hod  with  A  C. 
Evans,  a  beneficiary  in  the  message  sent 
from  Gainesville,  must  we  think,  be  con- 
sidered a  part  of  the  contract  entered  Into 
with  the  company  with  reference  to  the 
transmission  and  delivery  of  the  telegram. 
The  agreement  is  relied  upon  in  the  petition 


as  a  ground  of  ret^overy.  The  defendjmt  in 
Its  pleadhigs,  does  not  assail  it  as  being  witli- 
out  consideration,  nor  do  we  think  It  thus  as 
sailable.  The  agreement  giving  shape  ami 
direction  to  the  manner  of  c'oljvery  at  Mt. 
Vernon  tmly  facilitated  the  task  of  the  com- 
pany In  effecting  the  delivery  at  this  point 
in  accordance  with  the  very  terms  of  the 
message.  We  sec  no  substantial  reason  ex- 
cluding such  an  agreement  from  the  scope 
of  the  authority  of  the  agent  at  Mt.  Vernon. 
If  there  be  error  in  the  lustraction  com- 
plained of,  it  is  In  that  portion  thereof  mak- 
ing tlie  liability  of  the  defendant  to  depend 
upon  the  delivery,  vel  non,  to  Mrs.  Foster, 
without  reference  to  the  extent  of  diltgence 
exerted  to  effect  such  delivery.  Under  the 
evidence,  however,  we  do  not  tbink  that  this 
hypothetical  error  could  possibly  have  in- 
jured the  appellant,  because,  conceding  the 
fact  of  the  agreement  to  deliver  to  Mrs.  Fos- 
ter, (and  this  Issue  is,  In  a  preceding  sen- 
tence of  the  criticised  paragraph,  properly 
submitted  to  the  Jury,)  the  testimony  falls  to 
disclose  any  effort  whatever  by  the  appel- 
lant to  comply  with  the  agreement  Shu- 
mard  v.  Johnson,  66  Tex.  71,  17  S.  W.  Uep. 
398. 

Appellant  again  complains  that  "the  court 
erred  in  that  portion  of  its  charge  wherein  it 
submitted,  as  an  element  of  damage,  the  In- 
Jury  to  the  feelings  of  plaintiff's  wife,  be- 
cause the  message,  on  its  face,  did  not  show 
that  plaintiff  had  a  wife,  nor  was  there  no- 
tice outside  of  the  messago  of  that  fact,  or 
that  it  was  in  contemplation  of  the  defend- 
ant, at  the  time  It  received  said  message  for 
transmission,  that  the  feelings  of  plaintiff's 
wife  would  be  In  any  way  injured  by  a  fail- 
ure to  deliver  said  message."  The  allega- 
tions of  the  plaintiff's  petition,  supported  by 
evidence,  show,  In  effect  not  only  that  A.  C. 
Ejvans  and  Mary  C.  Evans  were  the  bene- 
ficiaries in  the  message  declared  upon,  but 
that,  in  sending  the  message,  W.  A  Evans 
was  acting  as  the  agent  of  A.  C.  Evans,  his 
son,  and  of  his  wife,  Mary  0.  Evans,  mother 
of  A.  C.  Evans  and  of  the  sick  eon,  Luther 
Evans,  and  that  the  relationship  of  the  par- 
ties, and  the  urgent  importance  of  the  tele- 
gram, were  expressly  called  to  the  attenti<« 
of  the  company's  agent  at  Gainesville.  The 
language  of  the  message  was  itself  sufficient 
to  challenge  the  attention  of  the  company  to 
Its  purpose  and  scope.  The  complaint  Is 
without  merit.  Telegraph  Co.  v.  Adams,  76 
Tex.  631,  12  &  W.  Rep.  867;  Telegraph  Co. 
V.  Jones,  81  Tex.  271,  16  S.  W.  Rep.  1006; 
Telegraph  Co.  v.  Carter,  85  Tex.  580,  22  S. 
W.  Rep.  961. 

We  overrule  appellant's  final  assignment  of 
error,  complaining  that  "the  verdict  of  the 
Jury  Is  excessive  in  amount,  and  more  In  the 
nature  of  punishment  than  compensaticMi  for 
tile  actual  Injury  done  the  plaintiff."  U'he 
doctrine  that  mental  anguish,  In  the  absence 
of  physical  pain  or  pecuniary  loss,   can  be 
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-.■onsidered  as  an  element  of  actual  damages, 
in  cases  of  this  cba  racier,  Is  too  thorongfaly 
lixed  In  the  jurispruJence  of  tbte  state  to 
.iuFtify  Its  dlstoi-bauce  by  tibia  court  Nw  are 
wc  prepared  to  a^ree  -wlfli  appellant's  coun- 
sel that  the  record  Is  TOld  of  evidence  indi- 
cating IndifFerenoe  on  the  pai-t  of  the  com- 
pany's employes  Trith  reference  to  the  de- 
lireiy  of  the  message  in  (piesticn.  The  de- 
livery was  delayed  for  more  t!»an  24  hours, 
ond  this  in  spite  of  Oie  fact,  evidently,— 
and,  under  the  testimony,  reasonably  found 
by  the  Jniy,— that  great  circumppectlon  liad 
been  exerted  by  the  plaintlft  to  avoid  AtiMj. 
The  line  of  demarcation  is  so  shadowy  be- 
tween the  minlmnm  of  excessiveness  and  the 
maximum  of  oompenaation,  in  >(>itlict8  of  the 
kind  here  involved,  that  we  decbne  to  adopt 
the  snj^gestioD  of  the  appellee  that  this  ap- 
peal is  prosecnted  sole^  for  delay.  The 
Judgment  Is  affirmed. 


SKEETBRS  v.  SLATEK  MILMNO  CO. 

(Court  of  GlTfl   AinieaiB  of   Texas.   Nov.    16, 

1893.) 

Sale  bt  Agent— AnTHOBiTT—ISTasT  or  Part- 
las. 

1.  Where  eotton  is  left  with  an  agent  to  be 
■old  at  the  highest  mai^et  price  upon  approval 
by  the  princi^,  a  sale  by  the  agent  witlioat 
the  principal's  consent  conveys  no  title. 

2.  Tfae  acts  alone  of  parties  will  not  con- 
stitute a  sale  of  personalty  without  the  mindte 
of  the  parties  met,  the  one  in  an  agreement  to 
buy  and  the  ottier  to  sell. 

Appeal  from  district  court,  Nacogdoches 
county;  .Tames  T.  PoUey,  Judge. 

Attachment  by  the  Slater  Milling  Company 
against  W.  T.  Skeeters.  W.  L.  Slieeters 
claimed  the  cotton  levied  on  by  sale  from 
defendant.  Judgment  for  plaintiff.  Claim- 
ant appeals.     Beversed. 

J.  H.  Tmit  and  B.  C.  Branch,  for  appel- 
lant. Jennings,  Lewis  &  Matthews,  for  ap- 
pdlee. 

WILLIAMS,  J.  Appellea  brought  suit  in 
the  district  court  of  Nacogdoches  county 
against  W.  T.  Skeeters,  and  sued  out  a  writ 
of  attachment,  which  was  levied  on  11  bales 
of  cotton,  the  subject  of  this  controversy. 
Appellant  made  claim  to  the  cottcm  by  mak- 
ing the  affidavit  and  bond  as  required  by  the 
statute,  and  from  the  Judgment  against  him 
In  the  trial  ot  the  right  of  the  property  that 
followed  be  prosecuted  this  appeal.  Appel- 
lee, the  plaintiff  in  attachment  in  the  issues 
tendered,  claimed  both  that  at  the  date  at 
the  levy  the  property  was  his  own,  and  also 
that  it  belonged  to  W.  T.  Skeeters,  the  de- 
fendant in  attachment,  and  was  subject  to 
the  levy.  Appellant  alleged  title  in  himself. 
The  question  was  raised  in  the  court  below, 
and  is  presented  in  this  appeal,  whether  or 
not  the  plaintiff  in  the  attachramt  in  this 
proceeding  could  claim  that  the  title  to  the 


property  was  In  Itself,  having  attached  it  a» 
the  pr<q>erty  of  W.  T.  Skeeters,  and  alleging 
at  the  same  time  that  it  belonged  to  Um. 
Inasmuch  as,  in  our  opinim,   tfae   evidenee 
did  not  show  a  title  in  the  plaintiff,  we  deem 
it  unnecessary  to  decide  this  point.     After 
carefully  considering  the  evidence,    we  ai? 
constrained  to  hold  that  there  was  no  sale 
of  the  cotton  to  tfae  appdiee  prior  to  diat  t» 
appellant    and    Danghtie    by    W.    T.    Skee- 
ters, under  which  appellant  claims,  and  that 
the  court  erred   in  holding  that   there  liad 
been  such  a  sale.     As  we  construe  the  trans- 
action between  W.  T.  Skeeters  and  Danghtie, 
It  does  not  appear  tiiat  there  was  an  Intea- 
tlon  on  the  one  part  to  BtH  to  tite  other  at 
that  time,  nor  on  the  oth«r  to  bny.     This  is 
evidenced  by  the  facts  that  Daugbtie  ma 
only  p^mitted  to  realise  upon  the  cotton  by 
a  future  sale,  and  could  not  app«ioi»iate  it 
in  any  other  way;  that  he  was  enqtowered 
to  sell  only  for  the  highest  marlnt  ^Ice  diat 
ooold  be  obtained  in  Nacogdoches,  and  ooolil 
not  sell  at  any  time,  um-  for  any  price,  until 
he  had  consulted  Skeeters.     Tbese  facta  aie 
certainly  inconslstait  with  the  idea  Oat  tbe 
title  passed  to  the  plaintiff  tlirrmgb  the  set 
of  Danghtie  as  its  agent,  for  tbey  clearly 
evince  the  Intent  of  the  parties  that  atwdhate 
title   and    control   should   not    pass   out  at 
Skeeters  until  a  sale  consented  to  by  Mio 
bad  been  made  upon  the  maritet.     A  fnrthii' 
circumstance  in  support  of  this  view  Is  th.it. 
when    Skeeters    proposed    to   sdl   to  Urn, 
Danghtie  declined  to  bny,  and  then  tfae  ar- 
rangement was  made  upon  which  appdiea 
relied  as  a  sale.     The  court  bdow  held  tliat 
the  facts  shown  constituted  a  sale,  whetlicr 
the  parties  Intended  it  as  such  or  not    In 
order    to    constitute    a    complete    sale,   tlie 
minds  of  the  parties  must  have  met  In  agree- 
ment on  the  one  part  to  sell  and  on  the  other 
to  bny.     The   Intent   that    the   title  diouW 
pass   must   be   gathered    from    tbe   express 
agreement  of  the  parties  c*  from  their  acta 
If  there  was  no  snch  meeting  of  the  minda 
tiiere  was  no  sale.     A  subsequent  statemtiit 
by  one  of  tbe  parties  that  he  did  not  intend 
to  s^,  when  the  acts  of  both  at  the  time  of 
the  alleged  sale  were  sw^  aa  to  meet  tfae 
tests    applied    by    the    law    to    determine 
whether  or  not  the  title  had  passed,  wonld 
not  contnd.     But  unless  at  the  time  the  sale 
is  claimed  to  have  taken  place  the  minds  ot 
tile  parties  ass^ed  to  it,  there  could  be  bo 
sale,  and,  if  tfae  court  meant  to  hold  otter 
wise,  its  Judgment  was  based  upon  an  entv 
neons  conception  of  the  law.     But  the  conn 
f  otmd  that  the  alleged  sale  by  W.  T.  Skeeters 
to  his  father  and  sister,  under  which  appel- 
lant claims,  was  fraudulent  as  to  credlton. 
and,   if  this   is  true,  appellee's   attaduneDl 
lien  is,  of  course,  superior  to  the  daim  of 
appellant.     W©  are  not  satisfied  with  tlif 
evidence  adduced  to  prove  the  fraud.    ITiere 
are  some  suspicious  circumstances,  bnt  the,T 
are  not  Inconsistent  with  the  account  of  th? 
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tBanaacthms  gives  by  tlie  otherwise  uHOon- 
tjtadletcd  st«tctaents  of  aptieUant  and  at  W. 
T.  Skoeiers.  Wittaoist  cMiimcstbig  upon 
them,  the  Judgment  will  be  reversed,  and 
the  cause  remanded  lor  another  trial. 


TBXAS  4k  M.  a  BY.  GCk  ▼.  SKINNER. 

(Court  of  CHvil  AmMab  of  Texu.    Not.  16, 

180&> 

JjMDKr  TO  KlSOK  GSRYAMT— TaUDVTAKT  Ss&VICES 

— Appbai. 

1.  FlaiutiS'a  asn,  a.  ninor,  waa  aaploved  by 
dflfeaidant  railwajr  compaoy,  with  pUtintifra  con- 
•ent.  While  oa  a  train  with  a.  meaaags,  at  the 
request  ci  the  defendaat'a  yard  foreman,  he 
attempted  to  uncouple  a  caz^  aud  was  iaisred. 
Ue  was  under  no  obligatian  to  olie;  the  fare- 
man.  Held,  that  he  was  a  mere  yolunteer,  and 
could  not  reeoiTer. 

2.  PlatBtlC  aoed  detndaat  lit'  het  awn 
right  and  as  next  friend  of  her  minor  aan. 
Judgment  wias  rendered  for  plaintiff  as  to  the 
cause  of  action  in  lieT  own  rignt  and  for  defend- 
ant as  to  the  cause  of  action  of  the  minor. 
Defimdaat  apiieaied,  iilrnx  a  boud  payable  to 
idairBtiS  aianci  Plaintiff  filed  no  bond,  and  gave 
no  notice  of  appeal  Uetd,  that  there  was  no 
appeal  from  the  Judgment  as  to  the  son. 

Amieal  ftoa  district  court,  Jeffenon  coim- 
ty;   W.  H.  Ford,  Judge. 

Action  by  Sarah  EL  SklBiier  for  hwaelf  aad 
as  next  friend  aC  her  minor  «od  agatnat  ttie 
Tvsas  A  New  Orleana  RaUwaj  QonpaBy  to 
recover  for  personal  Injurlea  to  tatan.  A 
Judgment  was  rendered  for  plaintiff  as  to  the 
cause  «f  actioa  iu  her  aw»  rl^t,  and  for  de- 
fendant as  to  the  cause  of  aetloa  in  bdtalf 
of  her  BOB.     Defendant  appeals.    Beversed. 

O'Brien  A  0*Briett,  for  appeBaot.  Greer 
A  Greer,  fer  AppeQee. 

GARRESTET.  G.  J.  The  appellee  sued  ^e 
apiidten*  tn  her  own  right  and  as  next  friend 
of  her  minor  sod,  Johnny  WllUaiiison,  to 
rccorer  damages  for  personal  inJurieB  re- 
eetred  by  tbe  kilter  while  helping  to  switch 
^tpcUamt's  cars  on  its  track  at  Beanmont. 
The  son,  who  was  about  IT  years  of  age  at 
the  tine  of  the  Injury,  was,  wftt  the  conswit 
«f  bis  nottier,  in  Hie  employm«it  of  the  de- 
fendant as  can  boy  in  its  yard  office,  and  his 
dntica  were  to  deUver  messnges  from  the  op- 
erator's ofBce  to  the  fMght  office,  ronnd- 
bonse.  andf  yard  master,  to  call  train  crews, 
and  to  clear  up  the  office.  He  sometimes  bad 
to  get  oa  a  train  to  dellrer  messages,  bat 
bad  notldng  else  to  do  with  them,  or  dtitfes 
•boBit  fhetn.  He  was  hurt  mider  1ii«  follow- 
ing drcomstances:  On  August  — ,  1891,  be 
was  told  by  the  operator  to  go  down  town 
for  some  ink  and  the  mall.  There  was  a 
switch  engine  and  some  freight  cars  stand- 
ing ready  to  go  down  town,  and  the  boy  got 
on  one  of  the-  cars.  One  Hodges  was.  fore- 
man of  the  yard,  and  In  charge  of  the  switch 
crew.  When  the  train  got  near  the  freight 
deitot,  in  order  to  switch  olT  a.  car  by  the 
method   known   as   "kicking;"   the  foreman 


told  IVUUamaon  to  puU  the  coupling  pin,  and 
when  the  latter  did  so  tlae  foreuuin  sienaled 
the  engineer,  and  in  taking  up  the  slack  Wll- 
Bamaoa  was  thrown  off  the  car  and  tert. 
There  was  no  testimony  to  show  that  Hodges 
bad  the  authority  to  empta^  serrants.  Wil- 
Uomson  testified  tteat  he  bad  been  canttoned 
about  riding  on  tbe  trains;  but  was  not  bdd 
not  to  do  so;  that  be  was  told  he  ceotd  do 
an  by  the  station  master  and  opecaior;  but 
boftta  of  them  tfstitied  that  be  wa»  instnacted 
not  t*  do  ao.  Hodges,  the  foreman,  did  not 
forbid  him  fmaa  getting  em.  Hkt  train,  and  did 
not  tdl  hba  to  get  off.  His  mother  did  not 
consent  to  bis  aietlng  a»  a  switchman.  Upou 
the  trial  tbe  omirt  praclLeally  cboirged  the 
Jury  to  find  for  tbe  pifauntiff  foar  damages  in 
her  own  ri^bt  If  the  bogr  went  ivon  the  train 
vltboot  ttc  aothcKlty  of  his  molter,  and 
was  iDdftred  tat  Vka  BMmier  stated;  and  tbe 
iaer  was  farther  iaatracted.  to  return  a.  Ter- 
dict  1&  fbTss  of  the  defendant  npea  tbe  datan 
foe  damages  la  behalf  of  tbe  sea.  We  do 
not  deem  it  accessary  -xo  take  up  tbe  iqtpd- 
lant^B  aeTcral  awrignineasts.  at  crmr,  for  they 
Bufficiaitly  raise  the  qaasttens  ttat  we  aball 
pass.  upon.  Ttm  minor,  Johnny  WiUiaiDBon, 
was  enqilairedi  aa  call  boy  In  def eHtaafs  tele- 
graph office  at  Bsamnont  wiUi.  the  conseat  of 
ikis  mother;  but,  as  she  testified,  she  did  not 
give  ber  conacnt  that  he  sborald  be  employed 
as  a.  switchman;  and  if  he  was  in  fact  at 
the  time  of  the  injury  employed  by  the  de- 
fendant as  a  switchman,  the  plaintiff  ou£^t 
to  recover,  because  It  would  be  a  dangerous 
employment,  and  be  was  injured  while  en- 
ga^d  fn  ttw  diaebsarge  ot  tke  duty  of  a 
switchman.  Railway  Co.  v.  Brick,  83  Tex. 
626t  IS  S.  W.  Repi  9#7.  We  do-  not  think, 
however,  that  tbe  facts  show  that  at  the 
time  of  tbe  lojary  Williamson  was.  In  the 
empioymeBt  of  tbe  defendant  aa  a  switch- 
man. He  was  casually  npoai  the  train,  and 
did  not  go  tipon  It  for  tbe  purpose  of  acting 
as  switchman,  but  only  to  ride  down  town. 
Hodges  had  no  anthorlty  to  employ  him  as 
switchman,  or  to  reqobre  him  to  uncouple 
the  cars.  As  shown  by  bis  own  testimony, 
be  knew  that  Hodges  bad  no  such  authority, 
and  that  he  was  not  oMiged  to  obey  Iiim. 
HaTlag  got  in  the  train  me-c^  to  go  down 
town,  and  having  voluntarily  performed  n 
duty  which  devolved  upon  another  of  de- 
fendants servants,  aUlioiigh  done  at  the  re- 
quest of  the  foreman  of  the  yard,  it  cannot 
be  hdd  that  WBUamssni  wa»  emplaned  by 
tbe  defcsndant  In  another  and  more  dancer- 
oua  service.  Nor  does  this  case  coate  within 
ttK  rale  annomeed  In  Bason's  Case^  6&  Tex. 
517.  WhHi  WilUamsOD  naconfded  tbe  cars 
be  was  not  encaged  im  the  performance  of  a 
service  foo-wardlac  bis  own  private  interest. 
It  is  true  that  the  defendant  wvaild  oiwe 
some  duty  to  even  a  trespasser  on  its  train, 
but  when  WlUtamsoB  undertook  te  peifonn 
the  service  which  be  did  he  became  a  vxdun- 
teer,  and,  as  such,  n  fello-w  serraat  with  the 
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foreman  and  engineer,  and  the  plaintiff  can- 
not recover  for  Injury  caused  by  negligence 
on  their  part.  As  we  understand  It,  the 
only  theory  upon  which  the  plaintiff's  Judg- 
ment could  be  sustained  on  this  appeal 
would  be  the  one  that  the  minor  was  em- 
ployed by  the  def aidant  as  a  switchman; 
and  as  we  do  not  think  they  show  either  an 
«mpIoyment  or  an  authority  on  the  part  of 
Hodges  to  employ,  there  is  error  in  the  Judg- 
ment. We  have  discussed  the  other  views 
'Of  the  case  upon  the  assumption  that  the 
issue  of  negligence  was  submitted  to  the 
Jury,  but  this  was  not  done,  and  the  judg- 
ment would  have  to  be  reversed,  even  if  the 
facts  should  appear  to  bring  the  case  within 
-either  of  the  other  rules  contended  for. 

Appellee  has  made  a  cross  asslgniment  of 
-en'or,  in  which  she  seeks  to  review  the  judg- 
ment against  her  as  next  friend  of  her  minor 
son.  She  did  jiot  except  to  the  judgment, 
gave  no  notice  of  appeal,  and  filed  no  appeal 
bond;  and  the  appeal  l>ond  filed  in  this  case 
Is  made  payable  to -her  alone.  We  are  of 
the  opinion  that  there  is  no  appeal  from  the 
judgment  against  her  as  next  friend.  The 
Judgment  of  the  court  below  will  be  re- 
versed, and  the  cause  remanded  as  to  the 
appellee,  Sarah  B.  Skinner,  but  the  Judg- 
ment against  her  as  next  friend  of  the  mi- 
nor, Johnny  Williamson,  will  not  be  dis- 
turbed. * 


Tex.  178,  and  authorities  there  cited.  The 
case  will  be  stricken  from  the  iotlnH  onta 
there  has  been  proper  service. 


WOMACK  V.  SLADB. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  18, 

isas.) 

APPSAL— fjEKVIOE  OV  CrTATIOH  IN  EbhOR. 

Under  Rev.  St  art  1395,  requirbig  setr- 
ice  of  a  citation  in  error  to  be  made  by  deliver- 
ing a  true  copy  of  the  writ  to  defendant  per- 
sonally, which  service  sliall  be  stated  in  the 
return,  a  return  that  the  writ  was  served  by 
delivering  a  true  copy  to  the  defendant  is  in- 
sufficient. 

Brror  from  Ustrlct  court  Panola  county; 
W.  J.  Oraham,  Judge. 

Action  between  B.  F.  Womack  and  Andy 
Si&ie,  Jr.  From  a  judgment,  Womack  brings 
error.    Stridden  from  the  docket 

H.  N.  Nelson  and  T.  P.  Toung,  for  plaintiff 
iin  error. 

WILLIAMS,  J.  The  return  of  the  officer 
upon  the  citation  in  error  states  that  the 
writ  was  execut-'id  by  delivering  to  the  de- 
fendant a  true  copy  of  it  The  statute  re- 
({uires  that  the  service  be  made  by  delivering 
to  the  defendant  in  person  a  true  copy  of  the 
writ,  and  that  the  return  shall  state  how  the 
service  was  made.  Rev.  St  art  1395.  Until 
it  affirmatively  appears  that  there  has  been 
legal  service  upon  the  defendant  in  error, 
this  court  cannot  take  cognizance  of  the 
cause.  Such  returns  upon  original  citations 
have  often  been  held  insufficient  and  the 
same  rules  apply  here.     Batey  v.  Dlbrell,  28 


CASWELL  et  al.  v.  GREER  et  aL 
(Court  of   Civil  Anieals  of  Texas.    Nov.  1«. 

1893.) 
ArPEAi. — DarscTiVE  Record— Excess  —  Cossic- 

TIOS. 

The  fact  that  appellants  were  preased  for 
time,  after  setting  the  transcript  to  get  it  filed 
within  the  required  time,  and  did  not  discom 
the  absence  of  the  Judge's  certificate  of  awroval 
of  the  statem«it  of  facts,  though  they  examined 
it  carefully,  is  not  a  sufficient  excuse  for  ^- 
ure  to  have  the  omission  corrected  and  the  rec- 
ord complete  before  the  cause  was  submitted  oa 
appeal,  where  it  was  not  submitted  until  about 
eight  months  aftw  the  transcript  was  filed. 

On  rehearing.     Motion  overruled. 
For  report  of  decision  on  appeal,  see  23  S. 
W.  Rep.  331. 

WILLIAMS,  J.  In  the  decision  of  this 
case  the  statement  of  facts  was  ignored,  be- 
cause there  was  no  certificate  of  approval  by 
the  trial  Judge  attached  to  it  Appdlants 
have  made  a  motion  for  a  rehearing,  showing 
that  there  is  a  certificate  to  the  statement  of 
facts  in  the  district  court  which  was  inad- 
vertently omitted  by  the  clerk  in  making  the 
transcript  and  have  asked  tor  a  certiorari  to 
perfect  the  record.  It  has  long  been  the  role 
that  the  parties  to  an  appeal  must  see  that 
the  record  is  complete  before  the  cause  lias 
been  submitted,  and  the  court  after  It  ba$ 
decided  the  cause,  will  not  allow  it  to  be 
rec^ened  in  order  to  bring  up  matter  that 
tlhould  have  been  embraced  in  the  transcript. 
Ross  V.  McGowen,  58  Tex.  608;  Railway  Co. 
V.  Scott,  78  Tex.  360,  14  S.  W.  Rep.  791;  Mc- 
Mickle  V.  Bank,  (Tex.  Civ.  App.)  23  &  W. 
Rep.  428.  The  excuse  offered  by  appeUanti 
for  their  failure  to  comply  with  this  nile  is 
insufficient.  The  substance  of  it  is  that  they 
were  pressed  for  time,  after  getting  the  tran- 
script to  get  it  filed  In  this  court  within  the 
time  in  which  they  were  required  to  file  it; 
and  that  though  they  examined  it  carefnUy. 
they  did  not  discover  the  omission  of  the 
Judge's  certificate.  A  complete  answer  to 
this,  without  looking  fiuther,  is  that  the 
cause  was  not  submitted  for  atMot  elglit 
months  after  the  transcript  .was  filed,  dur^ 
ing  all  of  which  time  It  was  within  the  power 
of  both  parties  to  examine  and  perfect  the 
record.  If  a  sufficient  excuse  could  l>e  given 
for  such  an  omission  after  the  decision  of  the 
cause,  appellaqts  have  not  done  so,  and  the 
motion  is  overruled. 


GULP,  0.  *  S.  P.  RY.  CO.  T.  KOSKA.  et  il 

(Court  of  Civil  An>cals  of  Texas.    Kor.   16, 

1883.) 

Appeal — Habmless  Ebror— Reveksai.. 

Where,  in  an  action  against  a  railroad 

company  for  killing  pLiintiifs'  mule,  it  appears 
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that  the  mule  was  struck  bj  defeuduiit's  en- 
Sine  at  a  place  where  the  track  should  have 
been,  bat  was  not,  fenced,  a  Judipmeut  for  plain- 
■tlff  will  not  be  reversed  on  account  of  errors 
committed  on  the  trial,  since  no  other  judgment 
■could  have  been  rendered  than  was  reudered. 

Appeal  from  Austin  county  court;  S.  B. 
Blake,  Judge. 

Action  by  J.  L.  Koska  &  Son  against  the 
'Gulf,  Colorado  &  Santa  Fe  Railway  Compa-i 
ay  to  recover  damages  for  the  killing  of 
a  mule  by  a  train  on  defendant's  railroad  at 
a  place  where  defendant's  track  should  hare 
t>een  fenced.  A  Judgment  for  plaintiffs  was 
affirmed  without  a  written  opinion,  and  de- 
fendant moves  for  a  rehearing.  Motion  oTer- 
ruled. 

J.  W.  Terry  and  Chas.  K.  Lee,  for  appel- 
lant Bell  &  Shelbume  and  Oayldson  & 
>Unor,  for  appellees. 

OARUKTT,  G.  J.  We  affirmed  the  Judg- 
uient  of  the  court  below  In  this  case  with- 
out a  written  opinion,  because  we  thought 
that  upon  the  record  no  other  judgment 
should  have  been  rendered,  and,  there  being 
a.  pressure  of  business  upon  the  court,  we 
deemed  it  unnecessuiiy  to  write  out  our  de- 
cislcm  of  the  different  auestions  prftiented. 
The  charge  of  the  court  was  erroneous  in  the 
j-espects  complained  of,  and  Koska's  evldeuoe 
lis  to  the  promises  of  Craig  was  InadmissiUe; 
:ind,  as  counsel  for  the  motion  contends,  the 
Judgment  should  be  reversed,  unless  the  evi- 
(Ipuce  showing  that  the  defendant  was  liable, 
Itcconse  its  track  was  not  fenced,  is  undis- 
puted. No  reason  is  shown  why  tbe  track 
should  not  have  been  fenced  np  to  the  cross- 
ing at  the  depot  between  the  two  crossings. 
Dr.  Sdienck  testified  in  substance  as  to  the 
accident  that  the  inide  was  killed  between 
10  and  12  o'clock  at  night.  Uo  was  hi  his 
office,  about  200  feet  west  of  and  neatly 
opposite  the  depot,  nnd  heard  a  train  coming 
south  at  a  very  rapid  speed;  so  fast  that  it 
caused  him  to  raise  up  and  look  through 
oae  of  the  windows.  When  the  train 
•reached  the  depot,  he  heard  it  make  tliree  or 
four  very  quick  whistles,  as  though  It  was 
trying  to  scare  something  off  the  track.  It 
seemed  to  Incr^iisc  its  speed  just  after  the 
whistle  was  bl'>wn.  and  did  not  stop.  Just 
after  It  passed  the  depot,  witness  heard  a 
-oolse  there,  whtdi  sounded  like  an  animal 
kicking  or  struggling,  and  next  morning  early 
he  went  to  the  depot,  and  found  that  it  was 
plaintiff's  mule  that  had  been  struck  by  a 
train,  lying  near  the  depot  The  place  where 
the  mule  was  killed  is  a  crossing  adjoining 
the  depot  platform.  Schenck's  evidence  that 
tbe  public  necessity  required  it  to  be  left 
optaa,  referred  only  to  the  crossing.  He  stat- 
ed that  public  necessity  did  not  reqtiire  the 
track  and  ri^t  of  way  to  be  left  open  be- 
tween tbe  orossings.  Jolm  Wilks  testified 
that  he  lived  about  60  yards  from  the  depot 
He  saw  the  train  pass  throiigli  Kenny,  going 
at  a  7ery  rapid  rate,  and  heard  it  wldstle 


two  or  three  times  near  the  depot  where  the 
mule  was  killed.  He  went  next  morning, 
and  saw  the  mule,  and  saw  evidence  that  it 
hjid  been  draggcnl  on  the  tnick  about  eight 
steps  above  the  crossing  at  the  depot  plat- 
form. Joba  Steimett  saw  the  mule  the  next 
morning  after  it  was  killed.  It  was  against 
the  platform.  He  saw  evidence  where  the 
mule  had  been  dragged  on  the  track,  whidi 
showed  that  it  had  been  stmok  8  or  10  yards 
north  of  the  crossing  at  the  depot.  J.  Rot- 
karock  was  the  engineer  on  the  engine  ptdi- 
hig  the  train  that  kUled  the  mule.  He  said 
the  mide  ran  from  the  left  side  of  the  train 
to  the  front  of  the  engine  about  30  feet  from 
the  engine.  He  gave  the  stock  alarm,  and 
endeavored  to  stop  the  traiiL  He  saw  the 
mule  before  striking  it,  about  time  sufflcient 
for  the  engine  to  run  30  feet.  He  only  saw 
the  animal  as  It  was  getting  <m  the  track  In 
front  of  tbe  engine.  Dr.  Schenck's  state- 
ment that  the  mule  was  killed  at  the  oross- 
Ing,  and  Stetmett's  that  the  mule  was  lying 
against  the  depot  platform,  are  not  in  con- 
flict with  the  evidence  of  'Whltten  and  Sten- 
nett,  showing  that  the  mule  was  struck  about 
8  or  10  yards  north  of  the  crossing.  Tberv 
is  nothing  to  show  that  the  defendant  should 
be  relieved  of  its  duty  to  fence  Us  track  north 
of  the  depot  crossing;  on  the  contrary.  It  af- 
firmatively appears  that  there  was  no  reason 
why  It  should  not  have  been  fenced.  It  ap- 
pearing by  undisputed  testtmonj  that  the 
mule  was  struck  by  the  train  or  engine  at  u 
place  where  the  track  should  have  been 
fenced,  the  errors  committed  on  the  trial  be- 
low became  Immaterial  becaase  no  other  ver- 
dict should  have  been  rendered  upon  the  evi- 
dence. The  motion  for  rehearing  will  there- 
fore be  overruled. 


FRANKLIN  v.  CAMPBELL  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.   22. 

1S93.) 

Tkespass  to  Tbt  Title— Allowance  for  Im- 
pbovembsts. 
In  trespass  to  trj'  title,  defendant  mnr 
be  allowud  for  improvements  made  bv  him  while 
a  possessor  in  good  faith,  he  having  held  a  deed 
from  the  tax  collector  purporting  to  convey 
the  land  for  taxes  due  by  the  unknown  owner. 

Appeal  from  district  court,  Llano  county; 
W.  M.  Allison,  Judge. 

Trespass  to  try  title  by  Alexander  Camp- 
bell and  others  against  Percy  Franklin. 
Judgment  for  plaintiffs,  with  allowance  to 
defendant  for  Improvements.  Defendant  ai)- 
peals,  and  plaintiffs  file  assignments  of  cross 
errors.     AfQrmed. 

The  other  facts  fully  appear  In  the  follow- 
ing statement  by  KEY,  J.: 

Plaintiffs  sued  appellant  defendant  below, 
Atigiist  22,  1880,  in  district  court  of  Llano 
county,  in  trespass  to  try  title  for  a  third 
of  a  league  of  land  in  said  county,  gianted 
to  James  Campbell  as  a  headright,  and  pat- 
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ented  to  James  Campbell  oa  July  3,  1847. 
Tbey  claim  title  as  hein  of  Jamea  Campbell. 
They  alleged  the  yalue  of  the  use  and  occa- 
pation  of  the  land  to  be  $600  annnally,  and 
asked  judgment  for  that  sum  from  Jajmary 
1,  1888,  the  alleged  time  of  evictloii.  Defend- 
ant answered  by  plea  in  abatement  that 
piaintiffa  claimed  as  heirs  of  James  Camp- 
bell, and  that  administration  was  pend- 
ing on  his  estate;  not  guilty;  and  stat- 
ute of  UmitatloB  of  flre  yeara,  and  improve- 
ments  in  good  faith.  Plaintiffs,  by  ^uppte- 
m»ital  petition,  denied  the  pendency  of  ad- 
ministration, and  that  James  Campbell's  es- 
tate was  unsettled.  Defendant's  plea  in 
abatemott  was  overruled,  to  which  lie  ex- 
cepted. After  trial  oo  the  merits,  judgment 
was  rendered  in  favor  at  plaintiffs  for  the 
land  and  !n  favor  of  defendant  for  $829.40 
for  his  improvements;  that  being  their  value 
after  deducting  the  value  of  th«  nsft  and  oc- 
cupation for  a  period  from  two  yeara  before 
suit  to  date  of  judgment.  Defendant  aaslgn- 
ed  erron  and  appeals.  PlaintlflFs  filed  croos 
assignmeiitB  of  erron. 

Miller  &  Landradale^  for  plaintlSk.  Hat^ 
wood  A  Harwood,  for  defendant.  . 

Oondusions  «f  Paet 

KET,  J.,  (after  stating  the  facta.)  L  The 
land  In  question  was  granted  and  patented  by 
the  state  of  Texas  to  James  Campbell  on 
July  3,  1847.  (2)  James  Campbdl,  the  gran- 
tee In  the  patent  above  referred  to,  was  killed 
by  the  Indians  in  1840  or  1841,  and  the  plain- 
tiffs In  this  suit  are  his  only  heirs.  {S)  Ad- 
minlBtratlon  was  opened  on  said  Campbell's 
estate  in  Gonzales  county,  where  he  resided 
at  the  time  of  his  death;  but  said  administra- 
tion had  been  closed  long  before,  and  was  not 
pending  when,  this  emit  was  brought  (4) 
The  judgment  appealed  from  contains  the 
fiuUtngs  of  the  court  below  on  the  defendant's 
claim  for  the  value  of  improvements,  except 
that  It  does  not  sppclfically  find  that  he  was 
a  possessor  in  good  faith  when  he  made  the 
improvements.  However,  the  judgment  ren- 
dered involves  such  a.  finding,  ana  we  cannot 
sny  tliat  it  is  not  sappmrted  by  tesMmony. 
We  adopt  the  findings  embraced  in  the  judg- 
ment 

Conclusions  of  Law. 

1.  The  administration  on  James  Campbell's 
estate  having  terminated  before  this  suit  was 
begun,  the  court  bciow  correctly  overruled 
app^ant's  plea  in  abatement. 

2.  AppeBecf  having  shown  that  tbey  were 
the  heirs  ot  the  James  Campbell,  to  whom 
the  land  was  patented,  and  th«:e  being  no 
evldencft  to  riiow  that  Campbell  ever  parted 
with  his  title  to  the  land,  the  judgment 
awarding  it  to  appellees  is  correct. 

3.  Appellees'  cross  asaignment  cannot  be 
sustained.  The  finding  of  the  trial  court  that 
appellant  was  a  possessor  in  good  faith  when 
be  mode  bis  improTements  is  not  without 


testimony  to  support  It  The  case  <dted  ia  09 
Tex.  614,  7  S.  W.  Rep.  488,— Pariah  v.  Jack- 
aon,— is  not  entirely  similar.  In  tliat  case  the 
defntdant's  grantor  had  no  pretense  of  tMe 
from  any  one  who  ever  owned  the  land.  In 
this  case  ai^ellant's  grantor  held  a  deed  from 
the  tax  collector,  purporting  to  convey  the 
land  for  taxes  due  thereon  by  the  nnknoxm 
owner.  We  find  no  error  assigned,  and  af- 
firm the  judgment 


BIO  GBANDB  R.  GO.  v.  CROSS  et  aL 

(Court  of  CiTil  Appeals  of  Tens.    Nov.  30. 

1883.) 

Additional  flndingB  ot  tact 

Vttr  opinion,  see  23  S.  W.  Rep.  SOU. 

GARRETT,  C.  J.  In  response  to  the  mo- 
tioD  of  OKi^Iaat  for  addittenal  findlnga  of 
fact  in  this  case  and  eompaalon  cases  Nea 
315  and  816,  (23  &  W.  Bqi.  631.)  we  find  that 
the  deed  of  trust  er  mortgage  menttaned  and 
in  evidence  contained  the  prOTUtfooa  set  out 
In  the  second  aeetlen  th«eo(  as  the  aame  ap- 
pears in  the  record,  and  ia  reftrred  to  as  a 
part  of  our  findings;  also  that  the  bills  of  lad- 
ing were  executed  as  aet  fwtb  in  the  record, 
and  the  same  are  referred  to- as  a  part  of  the 
findings  of  the  court  The  deik  will  copy 
the  foregtdng  referoiees,  and  attach  then  to 
this  supplemental  finding  of  fact 

Second  Clause  Deed  of  Tmst. 

"In  case  default  shaS  be  made  of  any  in- 
terest or  any  oC  the  aforesaid  beads  isBoed 
according  to  the  tenor  thereof;  or  in  any  re- 
quirement to  be  done  or  kept  by  the  RK> 
Grande  Company,  and  If  snch  default  con- 
tinue for  the  period  of  six  months,  it  sbd 
be  lawful  for  the  said  Iruateea;  or  the  snr- 
vlvor  of  them,  or  their  or  his  saccenaon,  pcr- 
Booally  or  by  their  or  hie  attcmeys  or  agents, 
to  enter  into  or  upon  all  and  singular  the 
premises  hereby  conveyed  <xe  Intended  ao 
to  be,  and  each  and  every  iMut  thereof,  and 
to  have,  hold,  and  use  the  same,  operating 
by  Oielr  or  hia  superintendents,  managos, 
receivers,  or  servants,  or  oth^  attome^rs  or 
agents  of  the  said  raUway,  and  condnetiug 
the  business  thereof,  and  making  from  time 
to  time  all  repairs  and  replacements,  and 
sneb  uaefal  alterations,  additions,  and  fm- 
proven)«itB  thereto,  as  may  seem  to  thcw  er 
him  to  be  judicious,  and  to  cc^ect  and  re- 
ceive all  toUa,  freightB,  incomes,  rents,  is- 
sues, and  profits  ot  ttxe  same  or  tft  evvry 
part  thereof,  and,  after  dedactlng  tb*  ex- 
penses of  operating  the  said  railway  and 
conducting  Its  bnstness,  and  an  of  the  said 
repairs,  replacements,  additioBS,  olteratioaa. 
and  Improvements,  and  all  paymenta  vrhick 
may  be  made  for  taxes  or  assessmeBts  prior 
to  the  lien  of  these  presents  upon  the  same 
premises,  or  any  part  thereof,  as  wd9  a*  a 
just  compensation  for  their  or  his  own 
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icee,  to  apply  the  moaoya  ariaiiig  as  afore- 
said to  the  payment  of  interest  in  tbe  order 
in  which  such  Interest  sball  haro  become 
<lue  or  shall  become  due  ratably  to  the  per^ 
aoDs  entitled  thereto,  and,  aftei'  paying  all 
interest  which  Bliall  bare  become  due,  to 
apidy  the  aame  to  the  satisfaction  of  the 
principal  of  the  aforesaid  bonds  wtaldi 
may  be  at  that  time  due  and  payable,  rata- 
bly, and  without  discrimination  or  prefer- 
ence, and,  after  the  sold  interest  and  prin- 
cipal so  in  default  shall  have  been  duly  paid, 
tlieu  the  trustees  sliall  restore  the  posses- 
sion of  tbe  railway,  its  franchises  and  ap- 
purtenances to  tlic  said  Rio  Orande  Railway 
Company  and  its  successors:  provided,  that 
if  at  the  time  the  said  trustees,  by  reason  of 
such  default,  shall  take  possession  of  and 
alter  into  the  premises  hereby  conveyed  or 
Intended  so  to  be,  the  yearly  tolls,  freights, 
incomes,  rents,  issues,  and  profits  of  such 
raQway  shall  not  exceed  the  yearly  expenses, 
costs,  outlays,  repairs,  replacements,  altera- 
tions, additions,  and  improvements  and  other 
dlsbm^emcnts  of  operating  said  railway, 
then,  and  in  tliat  case.  It  shall  be  lawful  for 
tbe  said  trustees,  or  the  survivor  of  them,  or 
their  or  his  successors,  personally  or  by  their 
or  his  attorneys  or  agents,  to  proceed  to 
seU  for  cash  aU  and  singular  the  premises 
hereby  conveyed  or  intended  ^  to  be,  at 
public  vendue,  at  Brownsville,  aforesaid,  by 
giving  sixty  dnys'  notice  of  the  time  and 
place  of  sale  by  Insertion  once  per  weeic  In  a 
dally  newspaper  of  large  circulation  in  the 
said  city  of  New  York,  and  in  some  newspa- 
per, If  any,  in  the  said  city  of  Brownsville, 
and  by  conforming  in  all  other  respects  to 
the  statutes  of  the  state  of  Texas  regulating 
the  sale  of  real  estate  under  execution." 

BiU  of  Lading. 
"Through  BUI  Lading  via  Rio  GRtnde  Rail- 
road and  Morgan's  lAne  Hteamers  and  Mor^ 
gan'8  Lonisiana  &  T&caa  B.  R.  Brownsville 
to  New  Orleans,  with  Liberty  to  Tranship  at 
OslTeston.  Brownsville  to  New  Orleans. 
Sbi|if>ed,  In  apparmt  good  condition,  by  J. 
a  &  M.  H.  Cross,  on  the  Rio  Orande  BaU- 
road,  (to  be  lightered  by  steam  or  sail  light- 
ers from  Point  Isabel  to  ship's  side  at 
Brams,  Santiago,)  for  delivery  to  tiie  Morgan 
Line,  now  lying  at  the  port  of  Brazos,  Santl- 
ago,  and  bound  for  Morgan  City,  La.,  or 
New  Orleans.  La.,  via  Texas  port  or  ports, 
the  f<41owlng  articles,  being  marked  and 
nuHiliered  as  below,  to  be  carried  by  the 
said  steamer  to  tbe  port  of  New  Orleans,  or 
to  the  port  of  Morgan  Oty;  tlience  by  Mch-- 
gaa's  Louisiana  and  Texas  Railroad  to  the 
port  of  New  Orleans,  as  tbe  agents  may  de- 
termine, (with  liberty  to  lighter,  to  cross  all 
bars,  to  call  nt  any  port  or  ports  for  what- 
ever purpose,  to  sail  with  or  without  pilots, 
and  to  tow  and  assist  vessels  tn  all  situa- 
tiona^>  the  following  articles,  being  marked 
and  nusibered  as  below,  to  be  couri'ytHl  upon 
said   8team.4i)ip    direct,    or    transhipped,    as 


aforesaid,  nato  the  port  of  New  Orleans.  In 
like  good  order  and  condition,  (tlie  acts  of 
God.  the  country's  enemies,  flre  at  sea  or  In 
port,  ace:  dents  to  or  from  nuMdiinery,  bcril- 
ers,  or  steam,  restraint  of  government,  pi- 
rates, robbers,  or  thieves,  oolllsiODS  at  sea  or 
in  port,  and  ail  and  every  dangw  of  the  seas, 
river,  and  steam  navigation  of  whatever 
nature  or  kind  soever  excepted;  and  neither 
the  ships  nor  owners  thereof  being  liable 
for  loes  from  any  of  tbe  eaoses  above  ex- 
cepted,) and  to  be  there  delivered  within 
reach  of  the  steamship's  tackles  unto  Wells, 
Fargo  A  Oa's  Bxpress,  Morgan  City,  La., 
or  to  bis  or  their  assigns,  upon  the  payment 
by  him  or  them  of  the  steamship's  freight, 
in  tbe  cnrrency  as  entered  in  the  margin 
iMceot,  with  primage  and  average  accus- 
tomed, frMn  Braxos,  Santiago,  to  New  Or- 
leans, at  the  rate  of 


i 

c 

1 

1 

! 

c 
3 

i 

i 
S 

R»t«s  Id  cents  per  lian- 
dndlbe. 

"It  is  expressly  stipulated  that  the  arti- 
cles named  in  this  bill  of  lading  shall  be  at 
the  risk  of  the  owner  or  consignee  thereof 
as  soon  as  delivered  from  the  tackles  of  the 
steamer  In  the  aforesaid  port  of  New  Or- 
leans; and  tbey  shall  be  received  by  the 
consignee  thereof,  package  by  paciuige.  as 
so  delivered,  and,  if  not  taken  away  without 
delay,  they  may  (at  tbe  option  of  the  steam- 
er's agent)  be  sent  to  store,  permitted  to  lay 
where  landed,  or  returned  to  the  port  of 
shipment,  at  the  expense  and  risk  of  the 
aforesaid  owner,  shipper,  or  consignee.  The 
collector  of  the  port  is  hereby  authorized  to 
grant  a  general  order  for  its  discharge  Imme- 
diately after  the  entry  of  the  steamship  at 
the  customhouse.  And  It  Is  furtho:  ex- 
pressly stipulated  that,  in  case  any  ciaiui 
shall  arise  against  the  steamship  or  owners 
thereof  for  any  loss  or  damage  occurring  to 
said  merchandise  while  on  the  voyage  from 
Brazos,  Santiago,  to  New  Orleans,  such 
claim.  In  all  such  cases  to  be  based  upon  the 
value  of  the  articles  at  the  port  of  shipment 
upon  the  date  of  shipment,  shall  be  preferred 
at  the  office  of  tbe  agent  of  the  steamshit) 
at  New  Orleans  within  three  days  after  the 
merchandise  shall  have  been  deiivered,  and. 
in  case  such  claim,  whatever  it  may  be, 
shall  not  be  preferred  within  the  time  at  the 
place  designated,  such  loes  or  damage  siiall 
be  deemed  to  be  waived,  and  the  steamslilp 
and  the  owners  thereof  shall  be  discharged 
therefrom.  And  it  is  further  expressly  stip- 
ulated tluit  in  case  the  steamship  sball  be 
detained  by  quarantine  at  any  of  the  i»ort8. 
and  there  discharge  tbe  articles  named  in 
the  bill  of  lading,  that  all  risk  and  Uabiiity 
to  the  steamship  or  tlie  owners  thereof  shall 
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cease,  and  the  obligation  of  the  steamship 
luider  this  bill  of  lading  be  deemed  to  have 
been  fully  accomplished,  when  the  articles 
shall  have  been  delivered  from  the  tacl^les  of 
(lie  steamship;  and  all  risks  and  expenses 
incurred  thereafter  shall  be  on  account  of  the 
owner,  shipper,  or  consignee.  And  it  is 
fiurther  expressly  stipulated  that  the  steam- 
ship, and  the  owners  thereof,  shall  not  be 
liable  for  loss  or  damage  from  leaiuge,  rust, 
heat,  breakage,  or  natural  decay  of  goods, 
or  damages  to  the  paciuiges  from  said 
onuses,  or  for  unavoidable  exposure  to  the 
weather,  and  that  the  steamship  and  the 
owners  thereof  shall  not  be  responsible  for 
gold,  silver,  precious  stones,  or  metals.  Jew- 
elry, or  treasure  of  any  Idnd,  unless  bills  of 
lading  in  which  the  value  of  the  articles 
stated  are  signed  therefor,  weights,  contents, 
and  value  unknown.  The  acceptance  hereof 
recognizes  this  as  the  contract  binding  both 
carrier  and  shipper.  In  witness  whereof  the  ! 
agent  of  said  steamship  hath  signed  4  bills  | 
of  lading,  all  of  this  tenor  and  date,  one  i 
whereof  being  accomplished  the  others  to 
stand  void. 


Marlis  and  Nambers. 

Garner  &  Co. 
N.  T. 


Insurance 4.61 

Freightfrom  Brazos  6.15 
Primage 80 

Payable  in 11.06 


Brownsville,  Texas, 
Jany.  19, 1891. 

Artlclen. 

a  I  One  box,  sealed, 
and  said  to  conlain  sil- 
ver coin  valued  at  twelve 
hundred  und  thirty  dol- 
lars ($1,830.00)  U.  a  Cy. 

Insured  for  same 
amount  from  Brazos, 
Santiago,  to  Morgan 
City,  under  open  policy 
of  Morgan's  La.  and  Tex. 
R.  R.  &  S.  8.  Co. 

Wm.  B.  Kingsley, 

Agent. " 


The  bills  of  lading  for  each  of  the  other 
three  articles  (viz.  live  bags,  sealed,  and  said 
to  contain  silver  coin,  valued  at  $4,100 
United  States  currency;  one  package,  sealed, 
and  said  to  contain  gold  coin  valued  at  $500 
l.'nited  States  ctu-rency;  and  fom-  bags, 
sealed,  and  said  to  contain  silver  coin  val- 
ued' at  ¥3,280  United  States  ciirrency)  are  In 
the  same  words  as  the  above. 


LIPSCOMB  V.  PARKER. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  22. 
1803.) 
Appbal—Rbvibw— Evidence. 
In  an  action  for  money  alleged  to  have 
been  deposited  with  defendant,   phiiutiCE  testi- 
fied that   he  left  it  with  defendant  for  safe- 
keeping  merely;   that   it    belonged    to    him    as 
guardian  of  his  minor  children,  and  that  defend- 
ant  knew   tliis  fact,  and   had  refused  to  pay 
the   money   over   to   plaintiff  on   demand.    De- 
fendant testified  that  the  money  had  been  left 
with  him  to  be  used  in  the  business  of  an  as- 
sociation of  which  he  was  manager,  and  which 
had  since  become  insolvent.    Uriel,  tliat  a  find- 
injt  by  the  trial  court  in  plaintifTs  favor  would 
not  be  disturbed  on  appeal,  where  it  further 
appeared  that  no  credit  had  ever  been  given 


plaintiff  for  such  sum  on  the  books  of  tbe 
ciatioD. 

Appeal  from  district  court,  Robertson  coun- 
ty; O.  D.  Cannca,  Judge. 

Action  by  J.  W.  Parker  against  S.  J.  Lips- 
comb for  money  alleged  to  have  been  depos- 
ited by  plaintiff  with  defendant.  From  a 
judgment  in  plalntUTs  favor,  defendant  aiv 
peols.    Affirmed. 

Simmons  &  Crawford,  fMrappelLint.  Jame» 
D.  Oann,  for  appellee 

FISHEB,  0.  J.  AppeUee,  Paiker,  recor- 
ered  a  Judgment  against  the  appellant,  Llp^ 
comb,  for  the  sum  of  $196.62.  The  assign- 
ments of  error  attack  tlils  Judgment  because 
the  evidence  did  not  warrant  it  The  ap- 
pellee's case  consists  of  a  deposit  made  by 
him  with  appellant,  Lipscomb,  of  a  sum  ot 
money,  to  be  held  by  Lipscomb  subject  to 
the  call  of  appellee.  Appellant  denies  this 
hi  part,  and  says  that  the  money  left  with 
liiui  Iiy  the  appellee  was  not  deposited  with 
him  personally,  but  was  left  with  him  slmpl}- 
as  agent  for  tlie  Franklin  Co-operative  As- 
sociation as  a  general  deposit,  and  that  the 
association  had  authority  to  use  the  money, 
and  it  was  used  by  the  association,  and  that 
it,  and  not  the  appellant,  is  liable  to  ap- 
pellee. The  evidence  in  the  record  coming 
from  the  appellee  is  as  f<dlows:  "I  am  the 
plaintiff  in  this  case.  I  knew  S.  J.  Lips- 
comb, the  defendant,  in  1889.  und  for  somo 
years  prior  thereto.  Mr.  Lipscomb  was 
manager  of  the  Franklin  Co-operative  A.s- 
sociation,  doing  business  in  Franklin.  Some 
time  in  the  fall  of  1888  or  spring  of  1S!S> 
I  left  with  Mr.  Lipscomb,  tot  safe-keeping, 
a  note  for  $250.00.  When  it  matured  it 
had  accumulated  $25.00,  making  in  all 
$275.(X>.  The  note  was  made  payable  to  me 
as  guardian  for  my  minor  children.  Tbeir 
names  were  all  mentioned  in  the  body  of  the 
note.  I  was  guardian  of  my  minor  cliildren. 
appointed  by  the  county  court  of  Robertson 
county,  and  the  note  above  mentioned  was 
given  by  Tobe  J<Anaon,  of  Fort  Worth,  Tex- 
as, In  port  payment  of  the  purchase  money 
of  a  tract  of  land  that  I  had  sold  him  as 
guardian  of  the  estate  of  my  minor  children. 
I  had  sold  the  land  for  $800.00,  had  received 
$300.00  cash,  and  two  notes  for  "$2.V).0O 
each,  payable  in  one  and  two  years,  with 
ten  per  cent,  interest  I  paid  oat  the  $300.0i» 
to  the  hebv  who  were  of  age,  and  took  their 
receipts,  and  I  turned  the  notes  and  re- 
ceipts over  to  S.  J.  Lipscomb,  to  be  put  in 
his  iron  safe,  for  safe-keeping,  because  I 
had  confidence  In  him,  and  he  was  my 
bondsman.  When  I  oHlected  the  second  note 
I  paid  it  out  to  two  of  the  heirs,  who  had 
become  of  age,  and  took  their  receipts,  and 
to  the  older  heirs,  and  tocrii  their  receipts 
and  bad  Lipscomb  place  them  with  ti>e  othw 
papers.  When  the  second  note  beoame  dn^ 
I  called  on  S.  J.  Lipscomb  for  it,  and  he  told 
me  he  had  already  sent  it  off  for  coUec- 
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tion.  I  thought  strange  of  this,  as  I  had 
not  authorized  him  to  sign  my  name,  and 
next  time  I  came  to  town  he  toild  me  the 
money  had  come,  and  he  had  placed  it  in 
Decherd'B  Bank.  I  told  him  to  get  it,  as  I 
wished  to  pay  Mr.  Moore,  one  of  the  heirs. 
He  went  and  got  the  m(«ey,  and  banded  me 
$108.00,  the  amount  then  due  the  lieirs,  and 
told  me,  as  Mr.  Moore  was  indebted  to  the 
association,  that  he  preferred  I  would  set- 
tle with  him  somewhere  else,  as.  If  be  was 
settled  with  there,  it  might  look  like  it  was 
done  with  the  purpose  to  collect  the  debt. 
I  took  the  money,  and  w«it  to  Mr.  Kellogg's, 
and  iMtid  Mr.  Moore  $33.(X>,  bis  share,  and 
took  his  receipt.  I  left  the  balance  of 
$107.00  with  Mr.  Upscomb  In  tbe  safe.  I 
did  not  want  to  take  the  money  home  with 
me,  and  so  left  it  with  him  tor  safe-keeping, 
and  told  him  to  give  me  a  receipt  for  it, 
wbidi  he  did.  [Receipt  was  here  exhibited 
to  witness.]  That  is  the  receipt  Mr.  Lips- 
comb gave  to  me,  and  it  shows  Mr.  Lips- 
comb collected  $275.00,  and  paid  me  $108.00, 
and  tbat  at  the  date  of  the  receipt  he  owed 
me  $167.00  an.  this  deposit,  and  he  owes  me 
this  $167.00  now.  I  have  frequently  asked 
him  for  this  money,  and  he  always  told  me 
he  would  see  tbat  I  got  it  I  might  have 
asked  him  for  this  money  one  or  two  months 
after  the  date  of  the  receipt  I  am  not  cer- 
tain as  to  the  time.  I  did  not  place  this 
note  with  Mr.  Lipscomb  to  be  used  in  the 
business  of  the  association;  neither  did  I  au- 
thorize Mr.  Lipscomb  to  collect  tbe  note; 
and  when  I  left  the  m<mey  with  him  it  was 
for  safe-keeping,  he  being  my  bondsman, 
and  not  to  be  used  in  tbe  business.  Lips- 
comb knew  that  this  money  belonged  to 
minor  children,  and  that  I  had  no  authority 
to  lend  It  Some  time  in  January,  1880,  I 
had  assisted  the  association,  and  turned  over 
to  Mr.  Lipscomb  $50  in  cash,  to  be  used  In 
the  business;  and  I  also  turned  over  to  bim 
a  note  on  John  Drennan  for  $201.90.  I  let 
bim  (Mr.  Lipscomb)  bare  the  Drenn.in  note 
°to  put  in  the  bank  as  collateral  to  borrow 
money  to  be  used  in  tbe  business.  I  told 
Lipscomb  then  not  to  cash  that  note,  but 
to  place  it  as  collata»l;  but  as  soon  as  I 
had  indorsed  said  note  and  dellrered  it  to 
bim,  he  cashed  it  He  gave  me  a  receipt 
for  the  Drennan  note."  PlalntUI  here  read 
in  evidence  the  receipt  of  the  Drennan  note, 
which  was  as  follows:  "Rec'd  of  J.  W.  Par- 
ker fifty  dollars  cash  and  one  note  on  J. 
H.  Drennan,  of  Calvert,  for  $325.50,  int  10 
per  cent,  from  Feb.  14,  1888,  due  Jan.  1, 
1889,  with  credit  on  back  $123.10.  Bal. 
201.00  for  deposit.  S.  J.  Lipscomb,  Agt. 
F.  C.  A."  "I  simply  left  the  money  with 
Mr.  Lipscomb.  Don't  know  whether  you 
call  U  a  general  or  special  deposit  I  left 
it  thare  for  safe-keeping,  and  told  him  to 
give  me  a  receipt  which  he  did.  I  did  not 
read  the  rec^pt,  because  my  eyes  were 
bad,  and  I  bad  not  read  a  receipt  for  ten 


years  on  account  of  my  eyes,  and,  in  addi- 
tion, I  then  had  c(«ifldaice  In  Lipscomb. 
Mr.  Lipscomb  bad  no  authority  from  me  to 
use  the  money.  It  was  to  be  paid  back  to- 
me whenever  I  demanded  it  I  do  not 
know  when  I  first  demanded  it  It  might 
have  been  one  month  or  two  months  after  I 
left  It  there,  w  it  mi^t  have  been  longer. 
I  know  I  dnnanded  It  In  April,  1890,  when 
the  association  suspended.  He  always  told 
me  that  be  would  see  that  I  got  it  He  told 
me  that  when  crowded  by  creditors  he  al- 
ways went  to  the  safe  and  got  any  money 
be  found  there.  I  did  not  care  what  moue.v 
I  got  bade,  so  I  got  good  money  back.  I 
am  a  stockholder  in  the  Franklin  Co-opera- 
tive Association,  end  in  1889  and  1890  wa» 
also  one  of  tbe  directors.  I  do  not  know 
whether  the  assodaticm  is  solvent  or  not; 
there  are  enough  good  claims  on  the  books 
when  oollec-ted,  to  jxiy  all  the  debts.  The 
bulk  of  the  stockholda-s  are  solvent  men, 
but  they  are  only  botmd  to  the  amount  of 
their  stocl^  and  they  will  lose  aU  their 
stock.  Mr.  Lipscomb  had  no  authority  from 
tbe  board  of  directors  to  receive  money  on 
deposit,  and  issue  deposit  slips,  nor  to  ne- 
gotiate and  hypothecate  notes  as  manager 
of  the  Franklin  Co-(^>erative  Association; 
and,  if  he  used  the  money  that  I  left  there 
in  paying  tbe  debts  of  the  association,  he- 
acted  without  any  authority.  I  did  not  read 
the  reeript  My  eyes  were  bad,  and  I  liad 
confidence  in  Lipscomb,  and  bad  not  read  a 
receipt  for  t«i  years.  I  hare  Imown  Mr. 
Lipscomb  a  long  time,  and  had  tbe  utmost 
confidence  In  him  up  to  tliat  time.  Mr.  Lips- 
comb gave  me  the  receipt  on  June  4,  18SU. 
and  It  was  on  that  day  tbat  I  settled  with  Mr, 
Moore."  PlaintlfT  next  read  in  evidence  the- 
doiwsit  slip,  to  wit:  "Itoc'd,  Frauidln,  Tex- 
as, May  10,  1889,  of  J.  W.  Parker,  the  sum 
of  $275.00  on  deposit,  less  $33.00  pd.  J.  M. 
Moore,  $75.00  pd.  J.  W.  Parker  for  heirs. 
Total  pd.,  $108.00.  Balance  due  to  this  date, 
$167.00.  June  4,  1889.  Signed,  S.  J.  Lips- 
comb, Agt.  F.  O.  A"  "The  $201.40  note  S. 
J.  Lipscomb  testified  about  in  his  deposi- 
tion Is  a  different  note  entirely  from  the 
$250.00  note  given  to  me  as  guardian  for  my 
minor  children.  The  note  he  testifies  about 
in  his  deposition  is  the  Drennan  note  for 
$201.40.  I  let  him  have  it  to  use  in  the  busi- 
ness. I  also  let  him  have  another  $50.00  uotv 
and  $50.00  cash  to  be  used  In  tbe  business. 
At  the  time  I  left  the  $167.00  with  him  on 
deposit  the  store  owed  me,  and,  1  sup- 
pose, owes  me  yet  I  have  never  been  able 
to  get  a  settlement  with  them.  This  $1G7.00- 
was  never  placed  to  my  credit  on  the  books. 
I  also  put  In  the  store  four  55-gaUon  bar- 
rels of  syrup,  for  which  I  have  never  had 
any  credit  As  I  stated  before,  I  Just  left 
this  $167.00  with  S.  J.  Lipscomb  in  the  iron 
safe  for  safe-keeping,  as  I  preferred  not  to 
carry  It  home.  S.  J.  Lipscomb  was  on  my 
bond  as  guardian,  and  knew  that  tbe  $107.00 
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Mbaagaa.  to  my  wju-ds.  and  Chat  be  bad  «o 
right  ti»  vee  lit  uirway,  and  I  Imd  uo  idea 
at  that  tine  Aot  be  would  ose  It" 

G.  R.  I>iinn  testified  for  platBtlff:  "I  am 
aa  expert  bookkeeper.  Have  bad  coBSidera- 
ld«  «xperieace  in  keeping  books.  I  examined 
the  ledgM:  vt  tte  Franklia  Co-opc>rative  As- 
soctatioa  to  sec  whetber  J.  W.  Parkier  was 
ever  giren  credit  for  the  9167.00  left  oa  de- 
posit -with  S.  jr.  JJpaeomb,  and  fooad  he 
waa  B«t  gtren  ciKdlt  with  the  $167.00;  b«t 
he  vrae  given  credit  irlth  tike  fa01.40  Drea- 
iian  note.  I  considier  the  ledger  the  pnoper 
plane  to  lo^  toe  this  credit  Tbe  ledger 
was  loosely  kept  I  dM  not  examine  any 
other  boebis.  I  'Conaidened  the  ledger  Ae 
proper  place  to  lo*k  for  ttiis  entry.  I  ex- 
suniaed  said  J.  W.  Fukier's  account  carc- 
fnlly,  and  he  is  aot  credited  with  the  $167XW." 

This  testimony,  in  meat  «f  its  material 
features,  is  contradicted  by  the  eridenoe  of 
Uw  appellant.  Tb<>  trial  ooort  had  the  rigtat 
to  detenntee  the  eredlbmty  of  the  fatnesses 
and  the  weiglit  that  should  be  gtren  Oielr 
testlaiaiiy.  It  has  reaolyBd  this  right  in  fa- 
▼or  of  giving  credence  to  the  case  made  by 
tbe  erldnce  of  app^Uee;  and,  bi  view  at 
tbia  Cact  we  cannnr  disturb  that  Jwlsmeat, 
as  we  think  Hie  evidence  of  Packer  anply 
aostaliis  tt.  If  he  is  to  be  bdieped,  the  ap- 
pellant was  personally  llaMe  for  the  amount 
received.  The  Judgment  of  the  eourt  below 
is  ttfflrmed. 


CITY  OF  MANO  ▼.  LLAJiO  COUNTY. 

(Court  of  CiTil  Appeals  «f  Texas.    Not.  10, 

1893.) 

XSKICIPAI.    ODIPOaATtOaS  —  ABA9BHKST  Of  KVI- 

mokm^—Obdioawios. 

1.  A  muoicipa]  eorporativn,  being  a  goT- 
«mmental  agencj  intrusted  with  the  eare  and 
snperintendence  of  the  higtrways  and  public 
fuiaaves  within  its  boundaries,  nay  sue  a  <roiiB- 
ty  to  enioia  it  from  aiaiotaiaiaK  a  auiaanoe  on 
one  of  we  city's  pu>blie  oQuares. 

■2.  A  dedication  by  a  county  of  a  public 
jxpiare  in  a  city  for  the  use  of  tlie  pnbHc,  with 
a  ri«;ht  neserred  in  the  oouaty  to  o<e  it  for 
coiu-tbouse  purposes,  giveB  the  oouaty  no  riirht 
to  erect  thereon  a  jail  and  a  cesspool,  and  tie 
city  has  the  right  to  abate  snch  nse  of  the 
square  by  ilhe  'County  as  a  purprestore  aad  palv 
lic  nuiiaace. 

3.  X  dedication  of  land  by  a  county  to  the 
pnl>Hc  use  as  a  public  square  will  not  fnil  be- 
canse  the  city  fer  whose  benefit  it  was  Intend- 
ed was  not  ia  ealsDesno  at  tit*  time  of  tbe  dedi- 
cation«  4ince  the  city,  od  springing-  into  existence 
as  a  municipal  corporation,  is  by  operation  of 
law  invested  with  the  control,  for  the  use  of 
tlie  public,  of  ail  highways  and  public  grounds 
wjthiu  the  corporate  limits,  subject  to  such  re- 
served rights  as  may  exist  in  favor  of  tbe 
•■onnty. 

Appeal  i^om  district  court,  Uaoo  county; 
W.  M.  Allison,  -Tudge. 

Actioa.  1)y  tite  city  of  Llano  against  Uano 
county  to  almte  a  nuisance.  A  demurrer  to 
the  petition  wax  sustained,  and  platutMC  ap- 
peais.     Unrersivi. 


Chns.  L.  LatKlerdnle  and  R.  H.  Coanecfy, 
City   Atty.,   lor  appellant     W.  C.  Lladem. 

Co.  Atty.,  for  appellee. 

PISHEU,  C.  J.  This  la  an  action  by  Ik* 
dty  at  Llano  against  tlie  comity  of  Llano  to 
altate  and  remore  tlie  county  Jail  aad  tbe 
cesspool  In  oouaection  theiewlHi  from  the 
public  square  of  the  dty  of  Uano,  tlier  be- 
ing an  obstractioB  on  said  paMlc  square  iB 
tbe  nature  c^  a  pvrpiKstnie  and  pabHc  noi- 
sanco;  and  also  an  abatement  of  the  cum 
poKd  as  a  nuisance,  restdttng  from  its  improp- 
er coaatxuctlon,  whereby  noxious  gases  aifa- 
ing  from  bnman  faeces  deposited  Siereha  are 
dangenras  and  deleterious  to  tbe  pdblic  taeaHb 
of  the  dtiseas  of  aald  city.  "Ae  oonrt  beloiw 
anstained  a  general  demnrref  to  flie  petMioa. 
aad  alao  a  special  demarrer  to  the  effect  that 
It  does  not  appear  that  the  dty  of  liaiie  has 
'tach  on  interest  In  tlK  nabjeet-nattcr  «t 
said  suit  as  woinld  entitle  it  to  any  reUef." 
The  city  of  Uano  dediniag  to  amead.  its 
suit  was  ^Qsmiased,  and  Judgment  rmdeved 
HiMt  appellee,  the  eotuty  of  LibiDo,  "go  bene* 
with  its  costs."  Fnm  tUa  Jadgmentt  the 
appellanl  appeala 

Tbe  petition,  in  effect,  aliegee  that  ia  tbe 
year  ISSS  tbe  county  of  liaao,  owidag  the 
surrey  upon  wbteh  tbe  dty  of  Uano  was  lo- 
cated, caused  tbe  sorrey  to  be  BaTrej^^ed  and 
dirlded  into  lots,  tAoCks,  and  stieels  and  tmm 
iwblic  square,  and  that  at  said  time  «ie 
said  coonty  dUl  dedkate  to  the  puUUc  aad 
to  putdic  ase  the  said  streets  and  said 
puMic  square,  and  that  said  public  aiinare 
WS8  to  be  nsed  as  a  public  aqpiaie.  and  as  a 
site  ilor  a  oentboase.  It  Is  also  alleged  that 
lots  and  biocbs  were  thereafter  sold  with 
leCeireDee  to  said  streets  and  public  square, 
and  that  many  IndiTldaals  became  the  pni^ 
duiseu  tberetnt,  and  ttiat  aald  dedleatiOB  was 
aocqited  by  tlie  public;  that  aald  public 
aqaare  is  situated  in  tbe  nMwt  denady  pop- 
ulated pertloa  of  said  dty.  Tbea  follow 
tbeae  avermeats:  "About  tbe  year  1883.  de- 
fendant did  wTongfUly  and  nnlawfolly  caoso 
to  be  conatmeted  and  erected  npen  aald  pub- 
lic square  a  common  Jail,  which  Jail  eoostitnt- 
ed  DO  port  at  the  caurtboaae,  and  In  connec- 
tion with  said  JaU  did  then  cause  to  be  con- 
structed a  oempool.  TbereaPter  def^ndaat 
did  use,  and  now  ccmtimies  to  use,  and  to 
wnmgfnlly  and  anlawfally  maintain,  said 
common  Jail  Ibr  the  reception  and  iaear- 
ceration  of  criminals,  and  saU  cesspool  for 
tbe  reeeptlan  and  deposit  and  retention  of 
human  deHecatioiiB,  offal,  and  other  effete 
and  noxious  matter.  The  construction  aod 
maintenance  of  said  jail  190B  said  public 
sqnare  constitutes  hi  ttself  a  use  of  said 
pnislic  sqnare  inconsistent  with,  and  In  Tin- 
lation  of,  said  dedication,  and  the  same  b 
aa  unlawful  encroachment  upon  and  ob- 
struction of  said  public  square.  That  the 
manner  of  constnietian  and  nae  of  said  cess- 
pool is  in  itself  a  use  of  aald  puljlic  squars 
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inoon^Btent  with  and  vldattTe  of  said  dedi- 
cation. Said  cesspool  is  Improperly  con- 
structed, and  iB  used  by  def«idant,  and  de- 
fendant threateiM  to  and  will,  nnlesB  restrahi- 
«d,  cootiuTie  to  use  said  cesspool,  for  the  re- 
ixirtioa  and  retention  of  hnman  excrement, 
oBfal,  and  other  nozlona  and  effete  matter, 
and  Is,  by  reason  of  such  construction  and 
<iBe,  dangei-ous  and  deleterious  to  the  pabllo 
health,  and  Is  a  common  and  public  nuisance, 
fBltnated  in  the  most  densely  populated  por- 
tion of  the  city  of  Llano.  That  plaintiff  has 
-often  i-equested  defendant  to  remove  said 
cesspool  and  Jail,  Imt  so  to  do  It  has  refnsed, 
and  stai  refuses."  The  petition  conclndea 
^vltb  a  prayer  asking  for  an  abatement  and 
reinoral  of  s«iid  nnlssmces,  and  for  a  mooda- 
tory  injunction  against  tbe  county  Judge  and 
the  commissioners'  court  of  said  ooroity  re- 
quiring said  jail  and  cesspool  to  be  remored. 
From  the  manner  in  which  the  case  is 
here  presented  and  treated  by  the  parties 
we  are  led  to  the  conchwion  that  the  court 
bekyw  sustained  the  demurrers  principally 
for  the  reason  that  the  appellant,  the  city 
of  Uano,  could  not  maintain  this  action,  and 
was  not  entitled  to  invoke  the  remedy  asked. 
The  reeord  is  irilent  as  to  the  reasons  that  in- 
fluenced the  action  of  the  court  upon  the 
demurrers.  The  petition  aUeges  that  the  city 
of  Llano  is  duly  tacorporated  as  a  city  hy 
virtue  of  tlK»  laws  of  this  state.  We  undeiv 
stand  from  this  allogatien  that  the  dty  of 
Dano  Is  IncorixH-uted,  not  by  a  special  char- 
ter granted  by  the  leglEArture,  but  under 
the  general  laws  of  this  state  that  provide 
for  and  regnlate  the  incorporation  of  cities. 
This  brings  us  to  the  consideraticMi  of  the 
question:  Can  the  dty  maintain  Its  action  In 
the  form  as  stated,  and  is  it  a  proper  party 
to  ask  reBef  aguinst  the  alleged  purprestnre 
and  nuisance?  There  are  several  provisions 
of  the  statutory  law  regulating  the  powers 
and  duties  of  a  city  government  that  show 
that  the  city  can  sue  and  be  sued,  and  that 
give  it  control  of  Its  streets  and  public 
grounds,  and  authorize  it  to  remove  obstruc- 
tions therefrom,  and  to  abate  nuisances  tliat 
affect  the  public  health.  Sayles'  Civil  St. 
ni-ts.  342,  375,  370,  382,  403,  404,  406,  468, 
472,  514^  521.  AMiatever  may  have  b^en,  or 
is  now,  the  construction  placed  upon  the 
-common  law  by  some  courts,  to  the  effect 
that  public  nuisances  that  are  solely  injurious 
to  the  general  public  can  only  be  abated  at 
the  iDStaBCe  of  the  sovereign,  either  by  In- 
<lletment  <x  equitable  remedy  inv<Aed  by  its 
law  officers  to  Out  end,  must  yield  to  a 
policy  that  has  grown  into  a  principle  of 
law  In  most  of  the  states  of  the  ITnion,  to 
the  effect  that  the  state,  in  its  sorerelgn 
cspactty,  has  delegated  Its  authority  In  this 
re^>ect  to  those  laimlctpal  corporations  that 
are  acting  as  city  governments  by  authority 
from  the  state.  Vbe  control  of  these  Internal 
matters  that  affect  directly  the  public  Inter- 
eat  of  the  city  or  of  tts  inhabitanti  aa  a 
v.238.w.no,16— 64 


part  of  the  general  publks  Is  left  to  the 
governing  bodies  of  the  city.  The  highways 
and  public  grounds  within  the  limits  of  the 
dty  are  held  In  trust  by  it  In  its  municipal 
capacity  for  the  benefit  of  the  public,  to  the 
end  that  they  may  be  enjoyed  and  used  by 
the  public  in  the  manner  authorized  by  law. 
When  this  trust  Is  interfered  with,  or  right 
invaded,  so  as  to  affect  the  general  p<nblic 
in  their  enjoyment  and  use  of  this  easement. 
It  ts  not  only  proper,  but  right,  that  the  city 
should  take  the  proper  steps  to  restore  the 
property  to  that  condition  that  wlH  prevent 
its  full  and  unrestricted  use  and  enjoyment 
by  the  public.  Although  the  obstruction  or 
invasion  complained  of  may  at  common  law 
or  by  reason  of  some  act  prohibited  by  or- 
dinance create  and  cmiatltute  a  nuisance  per 
se,  and  though  the  city  may  have  the  power 
to  abate  without  Judicial  ascertainment,  the 
rigM  also  exists  as  a  cnmttfntlve  remefly  In 
the  dty,  by  a  suit  seeing  to  abate  the  nui- 
sance and  to  cause  the  removal  of  the  ob- 
struction. The  right  of  the  city  to  Invoke  the 
remedy  iuEdsted  on  in  this  case,  and  to  resort 
to  the  courts  for  the  protection  of  the  Inter- 
ests of  the  puUIo  in  property  of  which  they 
had  the  right  to  its  enjoyment  and  use,  has 
been  permitted  In  many  instances.  In  Trus- 
tees T.  Cowen,  4  Paige,  511,  the  defendant 
erected  a  bnildhig  partly  In  the  street  and 
public  square.  Th«  town  brought  snit  by 
injunction  to  restrain  the  erection,  and  abate 
it  as  a  nuisance.  The  court  held  that  the 
dty  could  maintain  the  suit,  and  said:  "The 
corporation  is  the  proper  representative  of 
the  equitable  rights  of  the  Inhabitants  of  the 
village-  to  tte  use  of  the  public  square,  so  as 
to  authorise  the  filing  of  the  bill."  In  Mayor, 
etc.,  T.  Bolt,  5  Ves.  12©,  the  court  of  chan- 
cery in  Bngland  granted  an  Injunction  upon 
application  ot  the  corporation  of  the  city 
of  Londcm  to  prevent  a  nuisance  by  which 
the  Mves  of  the  citizens  would  be  endangered. 
In  Hutchinson  Tp.  v.  Pllk,  44  Minn.  536, 
47  N.  W.  Rep.  255,  the  town  brought  suit  to 
enjoin  the  erection  and  maintenance  of  an 
obstmotloo  to  a  public  highway,  and  to  re- 
cover damages  for  the  expenses  In  attempt- 
ing to  abate  the  nuisance.  It  was  insisted 
that  the  nuisance  was  only  abatable  by  in- 
dictment or  by  suit  at  the  instance  of  the 
state  through  Its  attorney  general.  The  court 
held  that  the  remedy  Invoked  by  the  city 
was  proper,  and  In  d^oslng  of  the  question 
said:  "A  city  corporation  is  a  governmental 
agency,  to  which  Is  Intrusted  the  care  and 
superintendence  of  highways  within  its 
boundaries,  and  of  removing  obstructions 
therefrom.  And  In  all  matters  pertaining  to 
the  highways,  a  town,  to  the  extent  of  these 
powers  and  duties,  is  the  representative  of 
the  state;  and  If  it  has  the  power  to  abate 
such  a  nuisance,  as  It  undoubtedly  has,  there 
Is  no  apparent  reason  why  It  may  not  In  a 
proper  case,  resort  to  a  court  of  equity  to 
aid  It  t^  injunction  or  other  apprc^Triato 


Digitized  by 


Google 


1010 


80UTHWESTEEN  BEPOltTER,  Vol.  23. 


(Tex. 


remedy  In  tha  performance  of  Its  public  du- 
ties as  a  governmental  agency  of  the  state." 
To  the  same  effect  is  Village  of  Pine  Ctty  t. 
Munch,  (Minn.)  44  N.  W.  Rep.  197.  In  Price 
V.  Inhabitants  of  Plainfield,  40  N.  J.  Law, 
608,  it  is  held  that  the  city  has  the  authority 
to  bring  a  suit  for  land  that  Is  dedicated  to 
the  publlo.  The  theory  upon  which  the  right 
is  permitted  is  by  virtue  of  its  representing 
the  public,  in  which  is  the  right  of  posses- 
sion. In  Campb'iU  Go.  v.  Town  of  Newport, 
12  B.  Mon.  539,  a  suit  in  equity  by  the  town 
against  the  counly  to  restrain  it  in  the  erec- 
tion of  buildings  upon  the  public  square  was 
allowed.  In  City  of  Denver  v.  Mullen,  7 
Colo.  346,  3  Pac.  Rep.  693,  it  is  held  that  a 
city  may  maintain  an  action  to  abate  a  nui- 
sance. Olty  of  New  Orleans  y.  Lambert,  14 
La.  Ann,  247,  holds  that  the  city  may  by 
injunction  restrain  and  abate  a  nuisance. 
In  City  of  Dubuque  v.  Maloney,  74  Amer. 
Dec.  385,  it  is  held  that  a  city,  by  a  suit 
for  the  benefit  of  the  public,  may  enjoin  a 
nuisance.  In  Metropolitan  City  Ry.  Co.  t. 
Chicago,  96  HL  627,  the  court  holds  that  the 
state  has  the  undoubted  power  by  a  suit  in 
(iiiuity  by  its  proper  officers  to  restrain  and 
abate  a  public  nuisance.  The  law  gives 
cities  the  authority  over  theh-  public  streets, 
and  by  this  authority  the  town  or  city  has 
the  same  power  as  the  state,  as  its  represen- 
tatlve,  to  maintain  the  suit  In  City  of  Wino- 
na V.  Huff,  11  Minn.  119,  <6U.  75,)  it  is  bdd 
that  a  dty  or  town  holds  a  public  square  for 
the  use  of  the  public,  and  it  may  maintain  an 
action  to  recover  it.  In  Dummer  v.  Select- 
men of  Jersey  City,  40  Amer.  Dec.  214,  it  Is 
held  that  a  city,  or  trustees  for  the  public, 
may  sue  for  the  recovery  of  a  public  square. 
The  court,  In  City  of  Jadisonville  t.  Jack- 
sonviUe  Ry.  Co.,  67  HI.  541,  holds  that  the  dty 
has  the  authority,  as  the  repiesentative  of 
the  public,  to  enjoin  a  nuisance,  and  use  of 
a  public  square.  In  Samuels  v.  Mayor,  etc., 
of  NashviUe,  3  Sneed,  299,  it  Is  held  that  a 
city  may  enjoin  a  county  from  'creating  a 
public  nuisance.  The  authority  of  the  city 
in  this  respect  is  also  admitted  by  Judge 
Dillon  in  his  work  on  Municipal  Corpora- 
tions, (volume  1,  4th  Ed.,  {  379,  volume  2, 
§  659;)  and  by  Mr.  Wood  in  his  work  on 
Nuisances,  (volume  2,  3d  Ed.,  §  743.)  We 
think  that  this  suit  can  be  maintained  by  the 
city. 

The  next  inquiry  is  whether  the  averments 
of  the  petition  show  that  the  jail  and  the 
cesspool  are  an  obstruction  of  the  public 
square,  and  are  abatable  as  nuisances.  The 
allegations  of  the  petition  show  that  the 
square  in  question  was  dedicated  by  the  coun- 
ty to  the  public  for  public  use,  Eind  for  the 
purpose  of  erecting  thereon  a  courthouse.  It 
appears  that  the  jail  and  the  cesspool  are 
no  part  of  the  courthouse,  and  not  used  in 
connection  therewith;  but  that  they  are  de- 
voted to  uses  by  the  county  to  purposes  for 
which   jails  are  ordinarily  used.    The  jail 


<  and  cesspool  are  charged  to  be  nuisances  per 
se,  because  they  constitute  an  encroachment 
and  obstruction  upon  said  public  square,  and 
operate  as  uses  thereof  Inconsistent  with  the 
puri>oses  of  said  dedication.  The  cesspool 
1b  also.  In  addition,  charged  to  be  a  nnJBnnce 
by  reason  of  the  fact  that  the  foul  gases 
arising  therefrom  are  dangerous  to  the  health 
of  the  inhabitants  of  the  dty.  These  alle- 
gations seem  to  state  a  permanent  obstmc- 
tlon  and  use  of  the  public  square  by  the 
county  in  the  manner  stated.  The  facts  al- 
leged establish  a  dedication  of  the  public 
square  for  the  use  and  benefit  of  the  puldic 
with  a  right  reserved  in  the  connty  to  nse  it 
for  the  purx>ose  of  erecting  thereon  a  cooix- 
house.  The  petition  states  all  the  facts  nec- 
essary to  enter  into  and  create  a  complete 
dedication  to  public  use.  President,  etc.,  t. 
White,  6  Pet  431;  Com.  v.  Rash,  14  Pa.  8t 
187;  Board  of  Education  ▼.  Inhabitants  of 
Van  Wert,  18  Ohio  St  221;  City  of  Chicago 
T.  Wright,  69  ni.  318;  Village  of  PrlncevIIle 
T.  Auten,  77  HI.  326;  2  DHL  Mun.  Corp. 
(4th  Ed.)  H  626-648;  Lamar  Co.  v.  Clementg, 
49  Tex.  348;  Harris  Co.  v.  Taylfflr,  58  Tex. 
691. 

The  inference  is  fair  from  tbe  all^ations 
of  the  petition  that  the  dty  of  Llano,  as  a 
municipal  corporation,  did  not  exist  at  the 
time  the  dedication  was  made,  and  that  it 
was  created  as  a  corporation  titter  that  time. 
But  this  fact  would  not  affect  the  yallditr 
of  the  dedication,  or  the  right  of  the  public 
to  the  use  and  enjoyment  of  the  iKopoty 
so  dedicated.  Dedications  to  public  use  wiU 
not  fall  because  there  is  not  at  the  time  an 
existing  grantee  capable  of  taking.  It  will 
simply  be  hdd  In  abeyance  tmtll  the  exist- 
ence of  such  grantee,  and  in  such  drcom- 
stances  the  owner  will  not  be  permitted  to 
reclaim  the  tise  of  the  property  so  dedicated, 
so  long  as  it  remains  In  public  use.  Presi- 
dent etc.,  V.  White,  6  Pet  431;  Village  of 
Mankato  v.  WUlard,  97  Amer.  Dec.  209: 
City  of  ^^nona  t.  Huff,  11  Minn.  135.  (Gil 
75;)  2  DiU.  Mun.  Corp.  (4th  Ed.)  §  631.  The 
city,  upon  springing  into  existence  as  a 
municipal  corporation,  is  by  operation  of  lavr 
invested  with  the  control,  for  the  use  of  the 
public,  of  all  highways  and  public  ground.<< 
within  its  corporate  limits,  subject  to  snrb 
reserved  rights  as  may  exist  in  favor  of  tbe 
donors.  2  DiU.  Mun.  Corp.  K  631,  632,  and 
notes.  We  do  not  Intend  to  say  that  a  ded- 
ication may  be  fwced  upon  a  dty  against 
Its  consent,  although  made  for  a  public  use. 
(GKlder  v.  City  of  Brenham,  67  Tex.  347,  S 
S.  W.  Rep.  309;)  for  such  Is  not  the  case 
made  by  the  petition  before  us.  A  dedica- 
tion made  for  the  public  use  must  be  consid- 
ered with  reference  to  tbe  purpose  toe  which 
it  was  originally  intended.  The  dedicatioD 
of  the  public  square  to  use  and  enjoyment 
of  the  public,  with  the  rl^t  reserved  hi  the 
coimty  to  erect  thereon  a  courthouse,  would 
imply  that  the  county  had  reserved  all  tbe 


Digitized  by 


Google 


Tex.) 


CITY  OF  LLANO  v.  LLANO  COUNTY. 


1011 


rights  It  Intended  to  retain  In  the  thing 
granted;  and  a  use  by  it  for  other  purposes 
that  are  not  in  keeping  with  the  origlnai 
purpose  for  wliich  the  dedication  was  made, 
and  In  fortherance  of  some  act  tending  to 
increase  the  facilities  of  the  public  generally 
in  the  use  of  the  square  in  a  way  that  sold 
public  squares  are  generally  used  by  the 
public,  would  clearly  be  a  diyersion  of  the 
use  and  an  invasion  of  the  rights  of  the  pub- 
lic. The  easement  in  the  public  to  the  use 
of  the  square  cannot  thus  be  invaded  by  the 
owner.  Except  as  to.  those  privileges  re- 
served, he  has  only  such  rights  to  use  as 
any  other  member  of  the  public,  and  a  use 
not  consistent  with  that  of  the  public  can- 
not be  made  by  the  owner.  Village  of 
Watertown  v.  Cowen,  4  Falge,  511;  Presi- 
dent, etc.,  V.  White,  6  Pet.  431;  Com.  v. 
Rush,  14  Pa.  St.  187;  Board  of  Education  v. 
Inhabitants  of  Van  Wert,  18  Ohio  St  221. 
The  easement  of  a  square  dedicated  to  public 
use  does  not  vest  in  the  connty  or  dty,  but 
in  the  public.  Hoadley  v.  City  of  San  Fran- 
cisco, 50  Cal.  266.  In  Price  v.  Inhabitants 
of  Plalnfleld,  40  N.  J.  Law,  608,  it  is  held 
that  the  word  "Park,"  written  upon  a  map 
dedicating  property,  indicates  it  was  for  the 
use  of  the  public  In  Campbell  Co.  v.  Town 
of  Newport,  12  B.  Mon.  539,  it  is  held  that 
a  dedication  of  a  square  for  public  bnildingv 
can  only  be  used  by  the  coimty  for  such 
purpose,  and  it  will  not  be  permitted  to  use 
it  for  a  different  purpose.  In  City  of  Du- 
bnque  ▼.  Maloney,  74  Amer.  Dec.  365,  the 
rule  is  stated  that  a  dedication  made  ioe 
a  designated  public  use  does  not  author- 
ize the  city  to  use  it  for  another  purpose. 
In  City  of  Jacksonville  v.  Jacksonville  Ry. 
Co.,  67  m.  541,  the  railway  company,  by 
virtue  of  its  charter,  was  authorized  to  run 
its  road  "over,  across,  and  along  the  streets, 
alleys,  public  grounds,  squares,  etc.,  of  the 
town  of  Jacksonville."  In  pursuance  of  this 
grant.  It  attempted  to  construct  its  road 
nnoes  a  public  sqnare  within  said  city.  The 
square  was  dedicated  to  the  public  by  the 
original  proprietors  of  the  land.  The  court, 
in  perpetually  enjoining  the  railway  company 
in  its  encroachment  upon  the  square,  says: 
"The  square  was  Intended  for  beauty  and 
adornment,  and  for  the  health  and  recrea- 
tion of  the  public,  and  the  donors  never  in- 
tended that  it  should  be  used  as  a  street 
*  •  *  The  donation  was  for  a  specific  and 
defined  purpose,  *  *  •  and  was  Intended 
for  the  use  of  the  public;"  and  any  attempt- 
ed use,  different  from  that  to  which  it  was 
originally  intended,  would  be  a  diversion  of 
the  trust  No  power  lies  in  the  city  or  any 
other  to  do  that  In  McCullough  v.  Board, 
51  Cal.  418,  the  dty,  ttirough  its  board  of 
education,  by  the  consent  of  the  city  and 
county,  attempted  to  use  a  part  of  one  of  the 
public  squares  of  the  dty  upon  which  to 
erect  a  schoolhouse.  The  court  held  that 
such  authority  cannot  be  conferred  by  the 


dty  and  county,  as  snch  a  nse  would  be  in- 
consistent with  the  purpose  for  which  said 
squares  were  created.  In  Village  of  Prlnce- 
viUe  v.  Auten,  77  HI.  327,  the  village  board 
of  trustees  attempted  to  move  the  town  hall 
from  its  present  site,  and  to  place  it  on  the 
public  square.  It  was  held  that  the  public 
square  was  devoted  to  the  use  and  enjoy- 
ment of  the  public,  and  that  neither  the 
dty  myr  the  county  could  appropriate  or  use 
it  for  the  purpose  of  erecting  thereon  public 
buildings.  In  Lamar  Co.  v.  Clements,  49 
Tex.  349,  it  is  held  that  the  county,  having 
accepted  the  block  or  square  In  question  from 
the  donor  for  the  purpose  of  erecting  a  court- 
house thereon,  was  estopped  from  making 
use  of  the  property  so  dedicated  for  an  al- 
together different  use.  The  case  before  the 
court  In  Harris  Co.  v.  Taylor,  58  Tex.  690, 
in  some  of  its  features  is  similar  to  this 
case.  There  the  original  proprietors  dedi- 
cated a  block  or  square  in  the  city  of  Hous- 
ton as  a  "courthouse  square."  The  county 
undertook  to  erect  upon  it  a  Jail.  Some  of 
the  adjacent  owners  enjoined  the  erection 
upon  the  ground  tliat  the  erection  of  the 
Jail  was  a  use  and  appropriation  of  the 
square  to  purposes  fordgn  to  its  dedication, 
and  its  erection  would  constitute  a  public 
nuisance.  The  county  contended  that  the 
use  of  the  property  for  a  Jail  was  in  keep- 
ing with  the  purpose  of  the  dedication,  and 
that  such  Jail  was  a  public  use  and  public 
necessity.  The  court  perpetuated  the  in- 
junction restraining  such  use  of  the  prop- 
erty, and,  in  effect,  hdd  that  the  construction 
of  the  Jail  was  a  use  inconsistent  with  the 
dedication,  and  that  the  right  to  erect  a 
courthouse  thereon  did  not  confer  the  right 
to  erect  a  Jail.  A  dedication  of  property  to 
public  uses  by  the  government  or  a  county 
is  measured  by  the  same  law  that  governs  a 
dedication  for  such  purposes  by  an  Individ- 
ual, and  when  the  dedication  la  made  by  the 
county  it  has  no  more  right  to  devote  the 
property  to  uses  foreign  to  the  dedication 
than  an  individual  would  have.  City  of  Du- 
buque V.  Malon^,  74  Amer.  Dec.  365; 
Samuels  v.  Mayor,  etc.,  of  Nashville,  3  Sneed, 
299;  ViUage  of  PrinceviUe  v.  Auten,  77  111. 
326;  2  Dill.  Mun.  Corp.  (4th  Ed.)  |  647;  Mc- 
Cullough V.  Board,  51  Cal.  418;  Lamar  Co. 
V.  Clements,  49  Tex.  854;  Harris  Co.  v. 
Taylor,  68  Tex.  693. 

The  rule  that  exists  In  Pennsylvania,  an- 
nounced in  the  case  of  Com.  v.  Bowman,  3 
Pa.  St  203,  that  the  right  of  the  counties 
to  the  use  of  the  public  squares  upon  which 
to  erect  courthouses  and  public  buildings  has 
In  that  state  "become  so  established  by  usage 
and  custom  as  to  have  acquired  the  consist- 
ency of  law,"  cannot,  we  think,  obtain  in 
this  state;  but  that,  rather,  that  rule  should 
prevail  that  is  announced  in  the  case  of 
Village  of  Princevllle  v.  Auten,  77  111.  826, 
to  the  effect  that  a  square  dedicated  to  the 
public  cannot,  by  reason  of  a  custom  or 
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usage,  be  used  for  a.  pnipose  Inconsistent 
with  the  parpoaes  to  wblcA  It  was  dedicated. 
Tbe  fact  tliat  the  county  may  use  the  square 
in  part  for  its  JaQ  building,  and  it  being  oC 
a  public  or  quasi  public  use,  will  not  excuse 
it  from  the  appHcation  of  these  general  rules, 
unless  such  Jail  is  a  use  that  is  permitted  by 
the  terms  of  the  dedication.  If  this  square 
can  tte  used  by  the  county  for  its  Jail  bnild- 
ins,  and  this  be  Justified  upon  the  ground 
that  it  Is  a  public  use,— or,  in  other  words,  a 
use  by  the  public,— it  or  the  city,  for  the 
same  reasMi,  oould  use  and  appropriate  tbe 
entire  square  to  sites  for  the  erection  of  such 
public  buildings  as  they  may  be  by  law 
authorized  to  erect.  The  statement  of  mtdi 
a  propositioD  Is  an  argument  that  defeats 
It  Cleariy,  the  county  or  the  city  would 
have  no  such  right  It  would  be  an  inex- 
cusable approprlatioo  and  diversion  of  the 
square  to  purposes  and  uses  foreign  to  Its 
dedication.  It  is  said,  and  we  think  Justly 
so,  that  public  squares,  so  far  as  the  uses  of 
the  property  are  concerned,  (exc^t  where  a 
right  Is  reserved  in  dedicating  it,)  are  placed 
In  the  same  category  as  public  highways, 
(President  eta.  v.  White,  6  Pet  431;  Com. 
r.  Bowman,  8  Pa.  St  204;  2  Dia  Mun. 
Otxo.  i  646J  und  that  the  public  have  the 
right  to  the  use  and  enjoyment  xyt  such  high- 
ways to  the  extent  of  their  entire  length 
and  width.  It  is  a  right  in  tbe  concrete. 
And  it  makes  no  difference  that  the  obstrno> 
tion  may  not  practically  interfere  with  the  use 
by  the  public;  if  it  in  fact  Is  an  obstruction  and 
encroochmMit  that  is  not  in  keeping  with 
the  use  for  which  the  property  was  dedi- 
cated, it  is  a  pnrpresture,  and  a  nuisance, 
and  as  such  is  abatable.  State  v.  Good- 
night (Tex.  Sup.)  11  8.  W.  Rep.  119;  Metro- 
p«dltan  City  By.  C!o.  v.  Chicago,  96  111.  626; 
State  T.  Edens,  85  N.  C.  525;  Samuels  v. 
Mayn*,  etc,  of  NashviUe,  3  Sueed.  2S9; 
Harris  Co.  v.  Taylor,  68  Tex.  893;  1  Wood, 
Nuis.  (3d  Ed.)  H  81,  248,  250-254;  BUiott 
Roods  &  S.  pp.  477-485.  Such  obstioctionB 
and  encroachments  upon  the  highways  that 
are  permanent  in  character  are  In  law  re- 
garded as  purprustiiies  and  public  nuisances 
per  se.  The  doctrine  laid  down  in  Peckham 
V.  Head«8on,  27  Barb.  207,  to  the  effect  that 
an  encroachment  is  not  a  nuisance  if  it 
does  not  materially  interfere  with  the  pul> 
lie  enjoyment  and  use  of  the  property,  was, 
with  kindred  cases,  revised  by  the  same 
court  In  Harrower  v.  Ritson,  37  Barb.  301, 
and  was,  we  think  correctly,  held  to  be  in 
conflict  with  the  settled  doctrine  of  the 
wdl-coosidered  cases  on  this  subject  This 
rule  Is  qualified  to  the  extent  that  a  tem- 
porary use  of  Buoh  public  property  under 
certain  circumstances  may  be  permitted,  and 
such  highways  and  public  squares,  when 
dedicated  to  public  uses  and  enjoyment 
may  be  Improved  or  ornamented,  so  as  to 
make  tbe  use  for  which  they  were  originally 
intended  more  beneficial  to  tbe  public.    But 


suoh  improvements  and  use  must  be  In  keei>- 
ing  with  the  original  pnipose  for  which  said 
dedication  was  made.  To  illustrate:  Tlie 
cii7  would  have  the  tmdoubted  right  to  per- 
mit its  hi(^ways  to  be  in  part  occupied  by  a 
street  railway,  or  to  beautify  and  ornament 
Its  puUic  squares.  These  acts,  although  per- 
manent in  character,  would  not  be  a  diver- 
sion or  a  use  Inconsistent  with  the  dedicn- 
tioo.  but  would  be  acts  in  furtherance  and 
in  keeping  with  the  original  purpose  In  creat- 
ing the  highway  or  public  square.  They 
would  tend,  in  the  first  instance,  to  increase 
the  facilities  tor  tbe  use  of  the  blj^way: 
and.  in  the  seomd  instance,  may  make  the 
iise  and  oijoyment  of  the  public  square 
more  beneficial  In  the  way  It  was  originally 
intended  It  should  be  used.  Sacb  acts  as 
these  would  not  be  obstructions,  and  would 
not  fall  within  the  category  of  poiprestnres 
and  public  suisaucen. 

Tbe  facts  stated  in  tbe  petition,  if  true, 
show  that  the  use  ot  the  public  sqnsre  for 
the  Jail  and  cesspool  was  unautlioileed.  and 
that  they  are  encroachments  and  obstme- 
tloDS  upon  said  square  in  the  nature  of  pur- 
prestures  and  public  nuisances.  For  tlie  resr 
sons  eixpressed,  we  think  the  oourt  erred  in 
sdstaining  ttie  demurrers  to  the  petitioii. 
The  allegatlonB  of  the  petition  that  seek  to 
almte  the  cesspool  on  account  ot  tbe  foul 
gases  arising  therefrom  being  injurious  to 
the  liealth  of  the  inhaUtants  of  the  d^  may 
not  fbr  the  want  of  certainty,  be  suflSdent 
In  cases  of  this  character,  the  rule  of  plead- 
iuK  is  prescribed  in  the  case  of  Dunn  v. 
City  of  Austin,  77  Tex.  141,  11  8.  W.  Sep. 
1125.  and,  If  this  should  be  an  Issue  in  an- 
other trial,  we  suggest  that  the  rule  in  that 
case  be  f<rilowed.  The  Judgment  of  the  court 
below  is  reversed,  and  the  cause  remanded. 


SULPHUR  SPRINGS  &  MT.  P.  RY.  CO.  r. 
ST.  LOUIS,  A.  &  T.  RY.  CO.  IX  TEXA& 

(Court  of  Civil  Appeals  of  Texas.     March  22, 
1803.) 

RaILBOAS  COHPAMIBS  —  FOMITBITDBB  OV  BOABBBO 

— ^AcqcisiTioM  BT  Otbeu  Cohfaxt. 

Even  if  it  shoald  be  conceded  that  on 
failure  of  a  railroad  company  to  constmct  ten 
miles  of  road  within  two  years  c^  its  incorpon- 
tion,  whereby  it  fcH-feits  its  charter,  all  ngliti 
in  Uie  roadbed  are  forfeited,  a  new  company 
cannot,  by  simply  taking  out  a  charter  cailin( 
for  the  same  termini  as  the  old  company,  se- 
qnire  title  to  such  pnv«ity. 

On  rehearing.   Dented. 

For  former  report  see  22  S.  W.  R^  107. 

H.  McKay  and  Carter  &  Lewrlght  for  ap- 
pellant Todd  &  Hudgins  and  Peridns,  Gil- 
bert &  Perkins,  for  appellee^ 

HEAD,  J.  We  adhere  to  the  oidnion  here- 
tofore rendered.  By  the  very  able  (pinion  e< 
the  New  York  court  of  appeals,  delivered  is 
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1888,  in  the  case  of  People  r.  O'Brien, 
111  N.  Y.  1,  18  N.  E.  Rep.  692,  we  are  much 
sti-engtbened  In  the  conclusion  readied  by 
OB  that  under  our  statutes  the  forfeitnre  of 
the  choTtfT  of  a  railway  corporation  does  not 
bave  the  effect  to  divest,  without  compensa- 
tioD,  the  stockholders  of  their  property  rights 
in  the  roadbed  acquired  by  their  means. 
Some  of  the  statutes  of  that  state  construed 
In  that  opinion  seem  to  be  quite  similar  to 
our  own.  The  principal  question  In  the  case 
of  Railway  Co.  v.  Casey,  26  Fa.  St  287,  so 
much  relied  upon  by  appellant  to  sustain 
this  motion,  seems  to  have  been  the  constitu- 
tionality of  a  statute,  about  the  meaning  of 
which  there  was  but  little  doubt,  although 
It  is  not  to  be  denied  that  there  are  expres- 
sions in  that  decision  which  go  to  the  ex- 
tent of  holding  that,  upon  the  forfeiture  of 
its  charter  by  a  railway  corporation,  its  road- 
bed Tests  absolutely  in  the  state,  without 
compensation  to  the  stodcholders.  We  be- 
lieve this  part  of  the  decision  could  only  be 
sustained,  even  in  the  absence  of  a  statute. 
In  Jurisdictions  where  the  strict  rule  of  the 
common  law  is  in  fwce  as  to  the  dlspoeitlon 
of  the  property  of  dissolved  corporations; 
and  to  remove  any  apprehension  from  the 
minds  of  Investors  that  this  might  be  the 
rule  of  decision  in  this  state  was  probably 
the  prii.clpal  reason  for  the  enactment  of  the 
statutes  referred  to  in  our  former  opinion. 
The  whole  course  of  Iegl8latl<»  In  this  state 
has  ever  been  to  foster  and  build  up  railroad 
enterprises,  not  to  tear  down  and  destroy 
them.  Tiie  great  body  of  our  people  have  al- 
ways maulfested  a  desire  to  encourage  the 
construction  of  these  great  highways,  by  af- 
fording to  those  who  wiU  furnish  the  means 
for  this  purpose  the  most  liberal  and  ample 
protection;  and  we  believe  it  would  do  violence 
both  to  the  letter  and  spirit  of  our  statute 
to  give  it  a  construction  that  would  deprive 
these  investors  of  the  most  valuable  part  of 
their  property  without  oompensatlcui.  It 
may  be  that  there  Is  no  statute  In  this  state 
now  in  force  that  will  authorize  the  old 
Texas  &  St  liouis  Company  to  make  a  vol- 
untary sale  of  this  right  of  way,  but.  If  some 
other  company  wishes  to  acquire  it,  it  must 
do  so  by  condemnation  proceedings,  or  in 
some  other  way  compensate  those  entitled  to 
the  assets  of  the  old  company.  But  even  if 
it  be  conceded  that  we  are  in  error  in  t^is, 
the  appellant  is  in  no  better  poaitiom.  All 
that  is  contended  for  under  the  rule  an- 
nounced in  the  Pennsylvania  decision  and 
those  holding  with  It  is  that  upon  the  for- 
feimre  by  a  railroad  of  its  charter,  the  road- 
bed becomes  the  property  of  the  state;  and 
we  see  nothing  in  the  allegations  in  the  pe- 
tition which  shows  that  appellant  has  ac- 
quired from  the  state  the  tiUe  so  conferred 
upon  It  We  do  not  b^ere  the  simple  taJa- 
ing  out  of  a  charter  under  our  general  in- 
cor|K>ratlon  laws,  calling  for  the  terminal 
points  of  the  forfeited  charter,  can  have  any 


sncb  effect  If  the  Pennsylvania  ease  is 
correct,  the  title  to  this  right  of  way,  accord- 
ing to  the  allegations  of  the  petition,  Is  stUl 
in  the  state,  and  it  will  require  additional 
legislation  to  take  it  ont. 

We  have  had  some  difficulty  in  deciding  as 
to  whether  or  not  appellant's  petition  was 
sufficient  to  enable  it  to  recover  against  ap- 
pellee by  reason  of  the  prior  possession 
therein  alleged.  It  will  be  noted  that  ap- 
I>enant  did  not  content  Itself  by  alleging 
ownership  generally,  or  even  ownership  by 
possession;  but  it  went  further,  nnd  pleaded 
the  facts  r^ed  upcm  as  constituting  Its  title, 
and  Its  possession  seems  c»ily  to  have  been 
claimed  as  an  incident  to  and  In  right  of 
such  title.  In  Express  Co.  v.  Dunn,  81  Tex. 
85,  16  S.  W.  Rep.  782,  it  is  said:  "We  do  not 
imderstand  that  in  actions  of  this  character 
it  Is  incumbent  on  a  plaintiff  to  demign 
title  through  writings  from  the  sovereignty 
of  the  soil,  or  In  some  of  the  other  methods 
in  which  title  is  acquired,  but  imderstand 
that  an  exduslve  and  peaceable  possession 
of  land  furnishes  prima  facie  evidence  of 
ownership,  which,  if  not  rebutted,  is  snthclent 
to  maintain  such  an  action  as  this,  or  even 
ejectment  or  trespass  to  try  title,  against  a 
trespasser  or  mere  Intruder;"  citing  a  num- 
ber of  authorities.  In  this  case  appellant 
completely  reljuts  by  its  own  allegations 
what  might  otherwise  have  been  Its  prima 
fade  title,  evidenced  by  possession. 

We  also  entertain  serious  doubt  as  to  the 
sufficiency  of  appellant's  allegations  to 
show  that  it  had  the  exduslve  and  peaceable 
possession  necessary  to  enable  a  plaintiff  In 
ejectment  to  recover  upon  snch  title  alone. 
It  would  seem  that  where  one  seeks  to  re- 
cover a  railway  which  extends  over  many 
miles,  upon  the  ground  of  possession  alone, 
he  should  go  farther  with  Us  allegations  and 
proof  than  mere  general  statements  which 
only  show  a  possession  that  might  not  in  fact 
extend  beyond  a  very  small  part  of  the  line. 
It  looliB  too  much  like  one  going  upon  a  hill- 
top and  proclaiming  himself  to  be  in  posses- 
glon  of  the  earth,  and  thereafter  recovering 
against  all  who  do  not  show  a  better  title. 
At  any  rate,  we  do  not  tblnk  appellant's  pe- 
tition, when  fairly  construed,  shows  an  in- 
tention to  rdy  upon  its  possession  Inde- 
pendent of  Its  real  title  for  a  recovery,  and 
we  believe  no  useful  pmrpose  could  be  sub- 
served by  prolonging  this  litigation  by  a 
reversal,  even  if  appdlant's  allegations 
should  be  found  to  bring  It  within  the  lan- 
guage used  in  some  of  the  decisions  in  a 
suit  to  recover  a  specific  tract  of  land  in  the 
actnal  possession  of  the  plaintiff. 

Justice  STEPHENS  does  not  concur  In 
the  view  entertained  by  a  majority  of  the 
ooort  as  to  the  property  rights  of  the  stock- 
holders In  the  right  of  way  of  a  railway  cor- 
poration whose  diarter  has  been  forfeited, 
but  does  concur  in  the  conclusion  that  ap- 
pdlant's  petition  fails  to  show  that  it  has 
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acquired  tlUe  to  the  right  of  way  In  qnes- 
tion. 

The  motloii  for  rehearing  U  refused.    Ho- 
tlon  overruled. 


BOVBT  T.  HOLZGRAFT. 

(Oourt  of  OItU  Appeals  of  Texaa.    Not.  10, 

1893.) 

FiXTOBBS — As  BITWaaN  IiAND1.0IU>  AHD  TbKAHT. 

A  new  atairway  erected  by  a  tenant  in 
place  of  an  old  one  removed  by  liim  is  a  fix- 
ture, which  he  cannot  remoTe  on  the  termina- 
tion of  the  lease,  in  the  absence  of  an  agree- 
ment with  the  landlord  giving  him  the  right; 
and  hence  the  landlord's  refusal  lo  permit  such 
removal  does  not  render  him  liable  to  the  ten- 
ant for  the  value  of  stairway. 

Appeal  from  Bell  county  court;  John  M. 
Furman,  Judge. 

Action  by  O.  Bovet  against  Charles  EoIe- 
groft  for  rent  From  a  Judgment  in  plain- 
tiff's favor,  defendant  appeals.    Affirmed. 

A.  M.  Monteitb  and  D.  B.  Patterson,  for 
appellant  James  Boyd  and  Harris  &  Saun- 
ders, for  appellee. 

KEY,  J.  Appellant  as  plaintiff,  sued  ap- 
pellee, as  defendant  for  $90,  for  rent  of  a 
storehouse  In  Helton,  Tex.;  $64,  damages  to 
the  same;  $20,  the  value  of  a  stairway  and 
parti tlou  removed  therefrom;  and  for  $16.40, 
interest  The  defendant  pleaded  a  general 
denial;  that  he  made  certain  repairs  upon 
the  house,  among  others  a  staircase,  costing 
$175;  that,  when  he  vacated  the  house,  he 
owed  $50  rent;  that  plaintiff,  through  his 
agent  J.  Tobler,  agreed  to  take  said  new 
stairway  for  the  rent  due  and  the  old  stair- 
way taken  out  by  defendant;  that  plaintiff 
had  ever  since  then  used  the  new  stairway, 
and  was  estopped  from  denying  that  he 
agreed  to  take  same  in  satisfaction  of  any 
indebtedness  due  by  defendant  The  de- 
fendant also  pleaded  $175,  the  value  of  the 
stairway  placed  in  the  bouse  by  him,  as  a 
set  off  and  in  reronvention  against  the  idaiu- 
tiff's  demand.  Upon  a  trial  in  the  county 
court,  verdict  and  judgment  were  rendered 
for  the  defendant  for  Ave  dollars.  The  de- 
fendant has  remitted  the  five  dollars  in 
this  court  The  building  In  question  was  a 
two-stoiy  house.  At  the  time  appellee  rent- 
ed It,  there  was  a  spiral  stairway  about  the 
middle  of  one  of  the  side  walls,  and  near 
said  wall.  There  was  also  a  partition  wall, 
which  perhaps  divided  the  first  story  into 
two  rooms,  though  it  does  not  clearly  ap- 
pear in  which  story  it  was  located.  These 
appellee  took  out,  and  put  In  a  new  stair- 
way in  the  front  of  the  building,  at  a  cost 
of. -IstT.").  At  the  time  appellee  rented  the 
bouse  from  appellant's  agent,  he  told  the 
agent  that  some  changes  would  have  to  be 
made  in  it  before  it  could  be  used  for  a 
saloon,  (the  business  appellee  designed  and 
used  it  for,)  and  said  .igeut  told  him  to  make 


any  changes  necessary  to  carry  on  his  busi- 
ness. Two  lease  contracts  were  put  in  evi- 
dence, in  each  of  which  appellee  obligated 
himself  to  return  the  building  In  as  good  con- 
diticHi  as  received,  ordinary  wear  and  tear 
exoq>ted.  The  last  lease  expired  February 
1,  1887,  after  which  appellee  held  possession 
fk  the  premises  until  the  following  July. 
He  refused  to  sign  another  contract  to  pay 
rent  at  the  rate  of  $60  per  month,  but  offered 
to  lease  It  at  $50  per  month.  Whether  or 
not  there  was  an  agreement  that  he  should 
pay  $50  per  month  at  any  time  after  Febru- 
ary 1,  1887,  is  a  question  upon  which  there 
is  conflict  of  testimony.  At  any  rate,  dur- 
ing the  time  In  question  appellee  paid  on 
the  rent  $270,  and,  when  be  vacated  the 
premises,  he  claimed  that  he  only  owed  $50 
rent  while  appellant  claims  that  he  owed 
$60.  Appellee  testified  that  he  told  appel- 
lant's agent  Tobler,  that  he  owed  $50  rent: 
that  appellant  might  have  the  new  stairway 
for  $100,  $50  to  be  paid  In  money,  and  the 
other  $50  to  be  applied  to  the  rent;  that  said 
agent  promised  to  think  about  it  and  let 
him  know  in  a  few  days,  and  had  never 
given  him  a  reply;  that  this  was  be- 
fore appellee  vacated  the  house.  When  ap- 
pellee moved  out  of  the  house  and  surren- 
dered possession  to  appellant  he  did  not  re- 
move the  stairway  placed  therein  by  him, 
and  he  testified  that  he  did  not  do  so,  be- 
cause he  was  feeling  unwell. 

Among  other  instructions,  the  court 
charged  the  Jury  as  follows:  "If  you  bdlere 
from  the  evidence  that  defendant  with  the 
consent  of  plaintiff,  annexed  to  plalntiff'^< 
house  the  stairway  descrlt>ed  in  defendant's 
answer,  and,  at  the  surrender  of  his  posses- 
sion, defendant  abandoned  said  premisej 
without  severing  or  removing  the  said  stair- 
way, and  without  any  agreement  authorizing 
him  within  a  reasonable  time  to  demand  of 
plaintiff  the  right  to  remove  the  same,  or 
failed  to  attempt  to  remove  the  same,  you 
are  charged  that  In  such  event  the  stabrway 
became  the  property  of  plaintiff,  and  defend- 
ant is  not  entitled  to  recover  the  same  or 
the  value  thereof.  But  should  you  find  that 
defendant  on  surrendering  possession  of 
said  premises,  failed  to  sever  or  remove  Us 
said  annexed  property  cm  account  of  the 
words  or  conduct  of  plaintiff,  and  that  i^ 
lyiqg  thereon,  and  being  induced  thoeby, 
he  did  permit  the  said  property  to  re- 
main so  amiexed  pending  a  settlemwit  be- 
tween plaintiff  and  defendant  and  that 
within  a  reasonable  time  thereafter  de- 
fendant applied  for  permission  to  remove 
said  property,  which  was  refused,  and 
the  same  used  by  plaintiff  for  his  own 
benefit,  then,  in  such  event  the  defendant 
would  be  entitled  to  recover  of  plaintiff  the 
reasonable  value  of  said  property  at  the  date 
of  such  refusal  by  plaintiff  to  delivs  or  per- 
mit defendant  to  remove  the  same;  anii,  it 
you  80  believe,  you  will  find  for  defendant 
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the  reaaonable  valne  of  said  property  a.t  said 
time."  In  giving  this  charge,  the  court  be- 
low committed  error.  The  charge  assumes 
that  the  stairway  was  not  a  fixture,  ae,  if 
it  was  a  fixture,  It  was  such  a  one  as  ap- 
pellee bad  a  rli^t  to  remove  if  he  erected  it 
with  appellant's  consent  In  the  light  of  the 
evidence  in  the  record,  which  we  have  al- 
ready summarized,  neither  of  these  assump- 
tions was  permissible.  Unquestionably  the 
stairway  was  a  fixture.  It  was  a  necessary 
part  of  the  house.  In  the  absence  of  an  ele- 
vator, it  is  as  necessary  to  the  proper  use 
and  enjoyment  of  the  second  story  of  a  house 
that  there  be  a  stairway  as  a  door,  roof,  or 
floor.  However,  as  between  landlord  and 
tenant,  there  may  be  many  fixtures  attached 
by  the  latter  which  he  may  remove  during 
or  at  the  termination  of  his  lease  without 
the  consent  of  the  landlord.  These  are 
classed  as  (1)  trade  fixtures,-  and  those 
erected  for  trade  purposes,  combined  with 
other  objects;  (2)  agricultural  fixtures;  and 
(3)  fixtures  set  up  for  the  purpose  of  orna- 
ment or  convenience,  or  t(x  domestic  use. 
Ewell,  Fixt  p.  80,  c  4.  Under  the  testimony 
In  the  transcript,  the  stairway  in  question 
Is  not  embraced  in  either  of  these  classes. 
When  appellee  rented  the  house.  It  had  a 
stairway  In  it  connecting  the  two  floors. 
This  was  a  fixture  in  the  sense  which  made 
It  a  iMurt  of  the  realty,  and  as  much  the 
property  of  the  owner  of  the  land  as  was 
any  other  part  of  the  house.  This  appeilee 
removed,  and  substituted  the  one  in  question 
for  It  Therefore  the  latter  became  as  much 
a  fixture  and  as  irremovable,  without  the 
consent  of  the  owner  of  the  pramlses,  as 
was  the  forma*.  App^ee  did  not  claim  in 
his  answer  that  there  was  any  agreement 
l>ctween  him  and  appellant  that  he  should 
have  the  right  to  remove  the  stairway;  and, 
unless  there  was  such  an  agreement,  it  be- 
came appellant's  property,  and  appellee 
never  at  any  time  had  the  right  to  remove  It; 
and  consequently  appellant's  refusal,  under 
such  circumstances,  to  allow  appellee  to 
remove  It,  would  not  render  him  liable  for 
its  value.  But,  treating  the  stairway  as  an 
Ipremovable  fixture.  If  there  was  a  contract, 
either  express  or  implied,  by  which  appe- 
lant became  bound  to  pay  appellee  for 
erecting  the  same,  appellee  is  entitled  to 
the  benefit  of  such  contract.  Such  a  con- 
tract was  pleaded  by  appellee,  and  the  is- 
sue thus  tendered  ought  to  have  been,  bnt 
was  not  submitted  to  the  Jury.  The  Judg- 
ment of  the  county  court  Is  reversed,  and 
the  cause  remanded. 


GUIiP  CITY  ST.  RAILWAY  &  REAlr-BS- 

TATE  CO.  et  al.  v.  BECKER  et  al. 

(Gonrt  of  Civil  Appeals  of  Texas.    Nov.  16, 

188a) 

Appeai— Pinal  Judomext. 

A  Jadgment  not  disposing  of  the  snbject- 

natter  of  controversy  aa  to  ■ome  of  the  parties 


who  api)eared  is  not  a  final  jndgment,  from 
which  an  appeal  will  lie. 

Appeal  from  district  court,  Harris  county; 
James  lilasterson.  Judge. 

Action  by  T.  C.  Becker  and  others,  as  stock- 
holders of  the  Gulf  aty  Street-RaUway  & 
Real-Estate  Company,  against  said  company 
and  others,  alleging  a  fraudulent  conspiracy, 
and  a  conversion  of  the  company's  property, 
and  asking  for  a  receiver  and  other  relief. 
Judgment  for  plaintiffs.  Defendants  appeal. 
Appeal  dismissed. 

For  former  report,  see  15  S.  W.  Rep.  lOW, 
80  Tex.  475. 

James  B.  &  Chas.  J.  Stubbs  and  Henry  F. 
Fisher,  for  appellants.  Howard  Finley  and 
F.  M.  Spencer,  for  appellees. 

PLEASANTS,  J.  We  are  confronted  in 
this  case  with  a  question  involving  the  pow- 
er of  this  court  to  revise  the  Judgment  ap- 
pealed from.  To  warrant  the  exercise  of 
such  power,  the  Judgment  of  the  lower  court 
must  be  final.  A  final  Judgment  is  one  which 
disposes  of  the  matters  in  litigation  between 
all  the  parties  before  the  court,  when  the 
Judgment  is  rendered.  A  Judgment  for  costs, 
only,  for  or  against  any  one  of  the  parties, 
plaintiff  or  defendant  is  not  a  final  Judg- 
ment There  must  be  an  express  adjudica- 
tion of  the  subject-matter  of  controversy  as 
to  all  of  the  parties  plaintiff  and  all  of  the 
parties  defendant;  otherwise,  there  Is  no 
final  disposition  of  the  matters  litigated  be- 
tween the  parties.  Vide  Warren  v.  Sbuman, 
5  Tex  441;  Scott  v.  Burton,  6  Tex  321; 
Hanks  v.  Thompson,  6  Tex.  6;  Fitzgerald  ▼. 
Fitzgerald,  21  Tex.  415;  Martin  v.  Wade,  22 
Tex.  224;  Holt  v.  Wood,  23  Tex.  474.  The 
Judgment  in  this  case  does  not  dispose  of 
the  subject-matter  of  controversy  as  to  the 
defendant  the  city  of  Galveston,  and  as  to 
several  others  of  the  defendants;  all  of 
whom,  as  the  record  shows,  made  their  ap- 
pearance In  the  cause,  and  were  present.  In 
person  or  by  counsel,  when  the  Judgment 
was  rendered.  Under  the  decisions  cited 
above,  this  court  holds  that  the  judgment  ap- 
pealed from  Is  not  a  final  one,  and  that  the 
appeal  must  therefore  be  dismissed,  and  it  Is 
so  ordered. 


TRINITY  COUNTY  LUMBER  CO.  v. 
PINOKARD  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  16, 
1803.) 

On  rehearing.  For  former  report,  see  23  S. 
W.  Rep.  720. 

PLEASANTS,  J.  In  our  opinion  dellvei'ed 
when  the  Judgment  of  affirmance  was  ren- 
dered In  this  cause  we  say  that  we  do  not 
think  that  the  finding  of  the  trial  Judge  that 
Daniel  Dailey  paid  taxes  on  the  land  in  dis- 
pute for  five  years  was  correct,  because  the 
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eridence  faUi  to  sfaow  ^fElrmativdy  payment 
of  taxes  by  Dalley;  and  that  payment  by  Wm 
oould  not.  In  our  opiaioD,  be  pranmed  from 
tbe  fact  that  the  land  was  asaeased  in  his 
name,  and  from  tbe  absence  of  any  eTidence 
of  default  in  the  payment  of  taxes;  tlw  rec- 
ord from  the  eotnptrolier's  office  showing  tbe 
assessment  of  the  land  to  Dai  ley  for  aevecal 
years,  but  showing  neither  payment  nor  non- 
payment of  the  taxes.  We  have  since  this 
motkm  was  submitted  again  examined  the 
statement  of  facts,  and  we  are  led  to  beUeve 
that  we  may  have  been  in  error  in  holding 
that  there  was  no  evidence  of  payment  of 
the  taxes  by  Dalley.  The  testimony  of  a  for- 
mer collector  of  taxes  for  the  county  of  Trin- 
ity from  1870  or  1871  to  1875  or  1876  may  be 
evidence  of  such  payment,  and  we  therefore 
correct  our  conclusions  of  tact  In  this  partic- 
ular, and  wQI  not  announce  as  our  conda- 
sion  that  the  finding  of  tbe  trial  Judge  on  this 
point  is  without  evidence  to  support  It.  This 
modification  of  our  conclusions  upon  the 
facta  renders  it  unnecessary  to  discuss  the 
proposition  submitted  by  counsel  to  the  ef- 
fect that,  as  the  finding  of  the  court  was  not 
excepted  to  or  assigned  as  error  by  the  ap- 
pellees, it  was  not  subject  to  revision  by  this 
court 

In  the  fourth  paragraph  of  their  motion, 
counsel  for  appellants  contend  that  tbe  sale 
of  the  land  from  Dalley  to  Brown  (1877)  was 
not  a  conveyance,  but  simply  an  executory 
contract  for  the  sale  of  the  land.  If  the 
notes  recited  in  the  deed  of  conveyance  did 
in  fact  retain  the  vendor's  Hen  on  the  land, 
then  it  is  true  that  the  title  did  not  pass, 
and  it  may  be  that  Dalley  wonld  continue 
to  hold  possession  through  Johnson,  if  the 
latter  was  his  tenant  until  the  land  was  con- 
veyed to  Mrs.  Pierson,  on  the  12th  of  De- 
cember, 1870,  which  would  give  him  posses- 
sion for  10  years,  if  Johnson's  tenancy  be 
counted  from  the  4th  of  December,  1869, 
the  day  on  which  the  statute  commenced 
running.  But  the  evidence  was  conflicting 
as  to  whether  Johnson  was  Dailey's  tenant 
or  not  This  we  sold  In  our  opinion,  and, 
while  It  Is  true  we  said  we  thought  tbe  evi- 
dence was  sufficient  to  have  Justified  the 
court  in  finding  in  favor  of  appellants  on  this 
issue,  we  also  said  that  we  could  not  reverse 
the  Judgment  when  the  evidence  was  confiict- 
Ing;  and  we  find  nothing  in  this  motion 
which  satisfies  ns  that  the  Judgment  should 
be  reversed.  We  >tUl  tbIniE  there  was  no 
error  committed  by  the  court  against  the  ap- 
pellants In  the  admiaeion  or  the  exclusion  of 
evidence.  Tbe  decloi-atlons  of  Johnson  while 
on  the  land  were  not  admitted  to  prove  title 
In  him,  but  simply  as  explanatory  of  his  oc- 
cupancy of  the  premises.  Vide  Mooring  v. 
McBrlde,  62  Tex.  312.  The  case  of  McDow 
v.  Rabb,  56  Tex.  154,  is  not  like  this  case,  in 
this:  the  declarations  offered  In  evidence  and 
rejected  yr&re  not  offered  to  explain  tbe  pos- 
session of  the  declarant  but  to  prove  title  in 


him;  and  this  the  oomrt  held  was  hoc  po^ 
mteslble.  Without  reference  to  the  testimo- 
ny of  the  witness  Pleraon,  as  given  in  the- 
statement  of  facts,  we  think  the  coort  did 
not  err  in  excluding  from  bis  eonsidentioa 
in  determining  the  issue  of  tenancy  tbe  al- 
leged written  acknowledgment  of  JoaUb 
Jobnaixi,  on  the  ground  that  its  execntioD 
had  not  been  proved.  Tbe  facts  reefted  in 
the  bill  of  exceptions  show  namiatakabiy 
that  Pleraon  knew  nothing  c^  the  execntioa 
of  the  paper  except  wfaat  had  been  stated  to 
him  by  George  DoUey,  when  the  latter  Oe- 
bvered  to  him,  as  the  agent  of  Daniel  Daiier. 
his  title  papers  to  the  land.  Tbe  laotJon  is 
overruled. 

WU/LIAMS,  J.,  disqualified,  and   not  sit- 
ting. 


LLANO  IMPROVEMENT  &  FUBNACB 

CO.  V.  CASTANOLA  K  at 
(Court  of  OvU  AppeaU  of  Texas.    Oct.  18, 

1893.) 
OAKRiBHMxirT — ATTOBHrr*s  Faas. 
Where  the  answer  of  a  garnishee  adnitt 
an  indebtedness  to  the  principal  defendant  aai 
judgment  is  rendered  therefor,  tbe  zarnisbee  is 
not  entitled  to  recover  an  attorney  s  fee  from 
plaintiff,  as  Sayles'  Civil  St  art.  219,  prorides 
for  soch  recovery  only  when  the  ganUiee  i» 
discharged  on  hJs  answer. 

Appeal  from  Uano  county  ooort;  W.  & 
Maxwell,  Judge. 

Action  by  M.  Castanola  tt  Son  against 
Teague  &  Ottena.  Pi  intiffs  obtained  a 
Judgment-  against  defendants,  and-  garnished 
t^e  Llano  Improvement  Sl  Furnace  Com- 
pany. Judgment  was  rendered  agaiast  the 
garnishee,  and  it  appeals.     Modified. 

Miller  &  Lauderdale, -for  appellant  Wm. 
J.  Berne,  few  appellees. 

FISHER,  C.  J.  Tbe  appellant  la  eitltled 
t«  a  Judgment  against  tbe  defendants. 
Teogne  &  Ott^ia,  for  reasonable  attorney's 
fee  to  be  taxed  in  the  Judgmoit  TbA  an- 
swer of  tbe  garnishee  admitting  an  Indebted- 
ness due  the  defendants  was  not  contested, 
and  it  was  not  dlacharged,  bat  Judgmemt  was 
rendered  against  It  for  the  debt;  heoce,  un- 
der article  210,  Saylee'  Civil  St,*  it  is  not  en- 
titled to  Judgmoit  against  the  plaiatlfl  foe- 
Its  attorney's  fees.  Tbe  Judgment  bdow 
will  be  reformed,  and  here  rendered  In  £»- 
vor  of  tbe  appellant  against  tbe  defendants. 

•Article  219  is  as  followg:  "Where  the  s»r- 
nishee  is  discharged  upon  his  answer  the  costs 
of  the  proceeding,  including  a  reasonable  com- 
pensation to  the  garnishee,  shall  be  taxed 
against  the  plaintiff;  where  the  answer  al  Xbt- 
garnishee  has  not  been  controverted  and  the- 
garnishee  is  held  thereon,  snch  coat  shall  be 
taxed  against  the  defuidaat  and  included  in  die 
execution  provided  for  in  this  chapter:  where 
the  answer  is  contested  tbe  costs  shall  abide  the- 
issue  of  snch  contest" 
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Teagae  &  Ottena,  for  $10,  as  emnpensattan 
fw:  Its  reaaonable  attorney's  fees.  The  cost 
of  the  appeal  is  adjudged  against  the  appel- 
leeB.    Jadgmeat  reformed. 


OHAMBERIiAIN  t.  SHOW  ALTER. 

(Court  of  Civil  Appeals  of  Texas.    Not.  15, 

1883.) 

Etidb:(CX— Anoibnt  Dooumbbtb  —  Fkbsuiiptions 
— Estoppel  —  If isleadino  Issthdctioss  —  Ad- 
verse Possession — Color  of  Title. 

1.  Where  the  record  of  the  transfer  of  a 
land  certificate  in  1%4  failed  to  show  how  or 
when  BQch  transfer  came  into  the  custody  of 
the  land  office  prior  to  the  location  of  the  cer- 
tificate In  1874,  it  was  necessary  for  the  party 
offering  such  transfer  in  erideiice  as  an  ancient 
instrument  to  uhov  how  or  when  it  came  into 
the  land  office,  or  t»  explain  its  custody  prior 
to  the  time  It  was  known  to  be  in  such  office, 
since  the  land  office  was  not  the  proper  deposi- 
tory of  the  transfer  before  the  loeanon  of  the 
certificate. 

2.  lu  the  absence  of  such  evideace,  it  was 
error  to  submit  to  the  jury  the  question  wheth- 
er such  transfer  was  the  deed  of  the  alleged 
grantor,  aa  the  court  should  have  assumed  tj^at 
the  transfer  had  not  heen  execnted  by  such 
grantor. 

3.  Mere  knowledge  by  the  owner  of  land  of 
the  existence  of  a  forged  title  on  the  records  of 
the  county  in  which  the  land  is  situated,  and 
delay  in  asserting  his  right,  will  not  constitute 
an  estoppel,  in  the  absence  of  evidence  by  the 
person  claiming  the  estoppel  of  some  affirma- 
tive  act  of  the  owner,  or  an  omission  of  some 
duty  deTolring  upon  him. 

4.  It  was  error  for  the  conrt  to  submit  the 
issue  concerning  estoppel,  though  embodying  a 
correct  proposition  of  law,  after  hsTing  directed 
the  Jury  not  to  consider  the  plea  of  estoppel  for 
want  of  sufficient  eridence  to  sustain  it,  since 
such  charges  were  contradictory,  and  tended  to 
mislead. 

5.  A  deed  baring  on  tts  face  the  essentials 
•f  a  duly-registered  conveyanee  is  admiasiUe 
for  the  purimse  of  prescribing  land  under  the 
fire-years  statute  of  limitations,  without  proof 
of  its  execution,  though  an  aSdarit  of  forgery 
kos  been  made  against  it. 

6.  An  ancient  instrument  is  admissiUe  in 
evidence,  notwithstanding  an  affidavit  of  for- 
gery has  been  filed  in  relation  thereto,  if  It 
comes  from  the  proper  custody  and  is  tr«e  from 
suspicion. 

Appeal  from  district  court,  Webb  comity; 
A.  L.  McLane,  Judge. 

Trespass  to  try  title  by  James  T.  Chamber- 
hiin  against  W.  Sho^alter.  J\tdgment  for 
defendant    Plaintiff    appeals.    Rerersed. 

Bethel  Coopwood  and  A.  Winslow,  for  ap- 
pellant   S.  G.  Newton,  for  appellee. 

JAMES,  0.  J.  This  was  a  suit  in  trespass 
to  try  title,  filed  March  20,  18S6,  by  appel- 
lant, to  recoyer  a  tract  of  320  acres  patented 
to  James  Chamberlain.  The  defenses  con- 
sisted of  the  plea  of  not  guilty,  and  the  pleas 
of  3,  5,  and  10  years'  limitations.  Defend- 
ant also  pleaded  in  substance  that  In  April, 
18S1,  he  became  a  purchaser  of  the  land 
from  the  heirs  of  one  Rafael  Arispe,  by  war- 
ranty deed,  alleging  a  valuable  consideration 
paid   them.    That  his  gi-antors  have  since 


been  tatsolTent  That  at  the  time  be  so  pur- 
chased the  land  they  and  their  ancestor, 
Rafaiel  Arispe,  had  been  In  possession  of  it 
since  1874;  and  that  said  heirs  exhibited  and 
delivered  to  him  the  patent  to  James  Cham- 
berlain, dated  March  8,  1876;  also  a  certified 
copy  from  the  general  land  office,  bearing 
date  March,  1876,  of  a  transfer  of  said  cer- 
tificate from  James  Chamlterlain  to  Newton 
J.  Chamberlain,  Jr.,  of  date  March,  1854; 
also  a  certified  copy  from  same  c^ce  of  a 
power  of  attorney,  dated  August  8,  1K73, 
tnm  Newton  J.  Chamberlain,  Jr.,  to  James 
R.  Ham,  authorizing  sale  of  said  certificate; 
also  a  certified  copy  from  same  office  of  a 
transfer  of  said  certificate  from  Newton  J. 
Cl»amberlaJn,Jr.,  by  his  attorney  In  fact  J. 
R.  Ham,  to  Rafael  Arispe,  all  of  wbich,  viz. 
the  patent  and  said  certified  copies,  bad  been 
filed  for  record  and  duly  recorded  at  the  end 
of  March  and  beginning  of  April.  1876.  That 
said  instruments  and  the  registration  thereof 
showed  a  comi^te  chain  at  title  from  the  • 
aova^lgnty  ot  the  soil  to  sold  Arispe.  That 
there  was  nothing  upon  the  face  of  said  pa- 
pers to  Indicate  forgery  or  suspicion.  Tliat 
plaintiff  knew  of  the  existence  and  registni- 
tlon  of  said  instniments,  and  knew  that  said 
land  was  liable  to  be  sold  to  an  Innocent  pur- 
chaser, without  notice  of  any  fraud;  yet  took 
no  steps  to  warn  this  defendant  or  any  one 
tise  that  such  deeds  were  forgeries.  That 
the  defendant  purchased  from  Arispe's  heirs 
in  good  faith,  without  notice  of  plalntlfTa 
claim.  And  that  therefore  plaintiff  Is  es- 
topped by  his  conduct  to  assert  title  to  the 
land  aa  against  defendant  The  cause  was 
tried  before  a  Jury,  resulting  la  a  verdict  fw 
the  defendant 

The  defendant  had  in  evidence  no  docu- 
mentary title  to  the  land  in  question,  unleea 
the  transfer  of  March  23,  1854,  was  properly 
admitted  as  an  ancient  instrument,  and  the 
other  transfer  duly  proved.  An  affidavit  ot 
forgery  was  made  in  reference  to  these  in- 
struments, the  statutory  effect  of  wbich  was 
to  require  proof  of  th^r  execution  as  a;t 
commoA  law.  Where  a  deed  thus  Impeached 
Is  such  as  has  the  recognized  qunlitieB  of  an 
ancient  Instrument  it  Is  held  to  prevail  ovpr 
the  affidavit  ot  forgeiy,  and  to  be  admissible 
notwlthartanding  it  The  eariy  rule  of  de- 
termining what  writings  are  thus  admissible, 
and  the  one  applied  In  this  state  until  of  liite 
years,  was  that  the  Instrument  should  pur- 
port to  be  more  than  30  years  old,  come  trom 
a  proper  custody,  be  fre«  from  suspicion,  and 
supported  by  some  evidence  of  the  exercise 
of  ownersliip  under  It  Stroud  v.  Spring- 
field, 28  Tm.  664;  Holmes  v.  CoiyeU,  58  Tex. 
688.  The  rule  which  now  obtains  in  this 
state  dispenses  with  the  necessity  of  show- 
ing acts  of  ovmership  in  connection  with  the 
Instrument  Parker  v.  Chancellor,  73  Tex. 
478,  11  S.  W.  Rep.  503;  Ammons  v.  Dwyer, 
78  Tex.  639,  15  S.  W.  Rep.  1049;  Grain  v. 
Huntington,  81  Tex.  614,  17  S.  W.  Rep.  24.3. 
This  dement  of  verification  being  dispensed 
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with,  there  to  left  nothing  to  show  In  con- 
nection with  a  deed  that  appears  genuine 
upon  Its  face,  and  appears  to  be  of  the  re- 
quired age,  save  that  it  comes  from  the 
proper  custody.  The  <Mlglnal  of  this  trans- 
fer was .  by  an  order  withdrawn  from  the 
general  land  office,  and  was  before  the  conrt 
It  does  not  seem  that  there  were  any  altera- 
tions upon  its  face  or  other  defect  in  its  ap- 
pearance to  cast  suspicion  upcm  it,  but  in- 
ilorsed  upon  it  in  pencil  was  the  word  "For- 
gery." There  Is  nothing  in  the  evidence  to 
show  when  the  transfer  was  placed  cm  file 
in  the  land  ofSce.  The  certificate  would  not, 
through  the  ordinary  and  proper  channels, 
have  found  its  way  there  imtil  its  location, 
which  the  record  shows  did  not  occur  until 
1874.  That  a  transfer  from  the  original 
grantee  of  the  certificate  would  be  filed  in 
the  land  office  any  considerable  time  ahead 
of  the  certificate  or  Its  location  would  be 
an  event  so  contrary  to  common  experience 
In  such  matters  that  It  cannot  reasonably 
be  presumed.  The  general  land  office  Is  not 
a  logical  or  proper  depository  for  such  In- 
struments, under  such  circumstances.  We 
find  In  the  power  of  attorney  to  J.  B.  Ham, 
bearing  date  August,  1873,  a  recital  that  the 
certificate  was  then  In  the  land  office,  also  a 
recital  that  Chamberlain  had  sold  him  the 
certificate  In  1854;  but  these  recitals  are  not 
evidence;  The  record  Is  absolutely  silent  as 
to  when  the  transfer  made  its  appearance 
In  the  land  oBlce,  and  as  to  how  It  came 
there.  Had  there  been  a  previous  location 
of  It,  there  would  have  been  some  reason 
for  its  presoice  in  that  office.  It  devolved 
upon  defendant,  in  asking  that  the  transfer 
be  recognized  as  an  ancient  Instrument,  to 
offer  some  fact  or  circumstance  showing  how 
or  when  It  came  into  the  office,  or  explana- 
tory of  Its  custody  prior  to  the  time  It  was 
known  to  be  in  the  land  office.  The  transfer 
was  without  a  single  fact  or  circumstance 
corroborative  of  its  existence  between  the 
year  1%4  and  1874.  Had  there  been  a  con- 
ffict  in  the  evidence  as  to  Its  custody  dnrlng 
that  period,  the  entire  matter  might  then 
have  been  submitted,  with  proper  instnic- 
tlms,  to  the  jury;  but  there  was  not  only  no 
confllot  on  this  questl(m,  but  no  evidence 
whatever.  The  word  'Torgery,"  written 
upon  the  Instmment  in  pmcll,  may  or  may 
not  have  been  such  suspicious  circumstance 
as  to  destroy  Its  admissibility  as  an  ancient 
document,  but  we  do  not  hesitate  to  say 
that  the  absence  of  all  eivldence  as  to  the 
source  from  which  It  came  to  the  general 
land  office,  and  the  silence  of  the  facts  as 
to  its  previous  history,  deprive  it  of  a  sup- 
porting circumstance,  without  which  It  can- 
not be  received  as  an  ancient  Instrument. 
It  Is  not  strictly  correct  to  say  that  an  an- 
cient instrument  proves  Itself.  The  pre- 
sumptions that  follow  from  the  conditions 
that  indicate  its  genuineness  are  allowed  to 
take  the  place  of  the  proof  necessary  at 
comm<m  law,  and  chief  among  these  condi- 


Haoa  has  always  been  and  still  to  tbe  fact 
that  It  comes  from  a  proper  custody.  T» 
dlspoise  with  this  requirement  would  be  to 
push  the  rule  bey(Kid  any  known  precedent, 
to  throw  down  the  last  conservative  barrier, 
and  allow  every  Instrument  regular  upon  its 
face,  and  appearing  to  I>e  over  30  years  of 
age,  to  be  Introduced  without  any  evidence 
of  Its  execution.  We  do  not  wish  to  be  un- 
derstood as  saying  that  it  is  necessary  for  the 
evidence  to  trace  st^  by  step  the  custody  of 
the  instrument  from  its  purported  date,  but 
thait  some  fact  or  circumstance  abouid  ap- 
pear to  Indicate  that,  when  the  instrument 
Is  presented  to  the  court.  It  has  come  from 
the  place  or  depository  where  It  naturally 
would  be  found  if  genuine.  Etad  the  evi- 
dence shown  that  the  transfer  of  1SS4  had 
come  from  the  hands  of  Newtoa  J.  Cham- 
l)erlaln,  Jr.,  or  been  found  among  his  effects, 
or  had  it  been  shown  that  it  was  filed  in  the 
land  office  by  Newton  J.  Chamberlain  or  bis 
heirs  or  representatives,  this  would  have  af- 
forded a  reasonable  presumption  that  it  bad 
been  in  such  custody  since  Its  date,  and 
would  have  given  It  the  verity  ascribed  to  an 
ancient  instmment  The  evidence  Calto  even 
to  show  that  there  was  such  a  persMi  as 
NewtMi  J.  Chamberlain,  Jr.,  and  there  was 
no  evidence  offered  to  prove  the  executi<«  of 
the  deed  as  at  common  law. 

The  court,  in  the  first  and  ninth  panigraptis 
of  the  main  charge,  submitted  the  qu«8ti0D 
of  whether  or  not  it  was  the  deed  of  James 
Chamberlain.  This  was  erroneous,  in  view  of 
what  Is  above  stated,  as  there  was  no  evi- 
dence to  authmlze  the  submission  of  such  is- 
sue. The  comrt  should  have  assumed  that 
the  deed  had  not  been  executed. 

Upon  the  questions  raised  In  reference  to 
the  plea  of  estopp^,  we  are  of  the  opinion 
that  the  plea  was  not  sufficient  The  view 
taken  of  this  by  the  district  Judge,  and  ex- 
pressed in  the  ninth  paragraph  of  the  main 
charge,  was  correct  To  coostltnte  an  es- 
tate by  estoppel,  something  more  mtist  have 
tieen  shown  than  mexe  knowledge  by  the 
own«:  of  the  existence  of  a  forged  title  npon 
the  tecarA  of  the  county  wher^n  the  land 
was  situated,  and  delay  in  asserting  his 
rights.  Some  affirmative  act  of  the  owner 
must  be  shown,  as,  for  example,  that  he,  by 
word  or  act  created  the  impression  that  the 
adverse  title  was  valid,  and  thereby  induced 
another  to  act,  or,  knowing  that  another  was 
about  to  acquire  the  apparent  title  in  good 
faith,  stood  by  and  willfully  suffered  it  to 
be  consummated.  An  omission,  to  be  an  es- 
toppel, must  he  In  refei-ence  to  some  duty 
devolving  upon  him.  Where  the  tow  allows 
one  a  certain  time  in  which  to  assert  liis 
right  it  is  Implied  that  his  right  will  remain 
available  to  him  during  that  period,  and, 
although  fully  informed  of  the  adverse  daim, 
his  waiting  merely  cannot  be  held  of  itself 
to  bar  his  title.  This  to  what  appellee 
claims,  but  the  authorities  he  quotes  do  not 
go  to  that  length.    The  exception  to  the  plea 
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should  have  been  sustained.  It  appears,  fur- 
thermore, that  there  was  no  evidence  that 
was  sutUcieut  in  law  to  create  such  estoppel, 
and  the  court  properlj  gave  a  charge  asl^ed 
by  the  plaintiff  to  that  effect,  and  directing 
them  not  to  consider  the  plea.  The  court, 
however,  in  the  said  ninth  paragraph,  sul>- 
mltted  the  issue  concerning  estoppel,  and 
this  charge,  although  embodying  a  correct 
proposition  of  law,  was  improper,  for  the 
reason  that  it  submitted  an  issue  in  connec- 
tion with  which  there  was  no  evidence  the 
Jury  could  consider,  and  thus  the  charges 
were  conti-adiotory,  and  of  such  a  nature  as 
tended  to  mislead  and  confound  the  jury. 

It  seems  tliat  about  1853  the  certificate  was 
delivered  to  one  Brown,  to  be  located,  and 
appellant  argues  that,  the  certificate  being  a 
chattel,  and  assignable  by  parol,  Brown, 
baving  possession  of  it,  had  power  to  dis- 
pose of  it  This  is  not  tenable,  and,  if  he 
was  invested  with  the  ostensible  agency 
to  dispose  of  it,  it  is  not  shown  that  he  ever 
undertook  to  exercise  it  From  the  views 
nbore  expressed,  it  follows  that  no  title  was 
shown  in  defendant,  either  by  deed  or  by 
•estoppel. 

It  remains  to  consider  the  defenses  of  lim- 
itations. There  was  no  basis  for  the  claim 
under  the  statute  of  three  years.  We  think, 
however,  that  the  deed  purporting  to  be 
from  James  Chamberlain  to  Newton  J. 
'Chamberlain,  Jr.,  although  inadmissible  as  a 
muniment  of  title,  would  have  been  admis- 
sible for  the  purpose  of  a  deed  in  connection 
with  the  five-years  statute.  If  it  liad  been  nec- 
essary for  that  purpose.  The  possession  tes- 
tified to  in  support  of  this  plea  was  that  of 
Arlspe  and  his  heirs,  and  the  deed  to  which 
this  possession  wis  referable  was  the  trans- 
fer to  Arispe  of  1873;  aud  the  prior  deed  in 
his  chain  of  title,  to  wit,  the  transfer  of  1854, 
was  immaterial  to  this  issue.  This  transfer 
To  Arispe  was  recovered  on  March  29,  18TC. 
There  was  evidence  of  the  payment  of  taxes 
from  1875  to  the  time  of  the  trial  by  defend- 
ant aud  the  Arlspes.  The  certificate  was  lo- 
cated. It  seems,  in  1874.  Notwithstanding 
tlie  nfiSdavit  of  forgery  was  likewise  dh-ected 
to  Uie  deed  to  ArLipe,  and  its  execution  was 
not  proved,  we  are  of  opinion  that  this  deed 
or  transfer  was  admissible  for  the  limited 
purpose  of  presa'ibing  the  land  by  the  flve- 
years  statute.  It  is  not  necessary  in  respect 
to  tliis  plea  that  the  deed  used  should  have 
conferred  any  title;  it  Is  simply  required  to 
possess  the  appearance  of  a  valid  deed.  In 
such  case  the  execution  of  the  deed  need 
not  be  proved;  otherwise,  an  afildavit  of  lae- 
t;ery  would,  in  cases  where  the  defendant 
finds  himself  unable  to  prove  his  deeds,  have 
the  effect  not  only  of  defeating  his  title,  bat 
also  of  depriving  him  of  a  title  by  limita- 
tions which  accrues  to  him  by  virtue  of  his 
deed  being  one  that  lias  upon  its  face  the 
-essentials  of  a  conveyance,  duly  registered. 
We  make  this  declaration  of  the  law  in  or- 


der that  the  deed  or  transfer  may  have  its 
proper  force,  although  it  may  not  be  admit- 
ted to  c<«ivey  title.  Parker  v.  Newberry,  S3 
Tex.  430,  18  8.  W.  Rep.  815;  Wofford  v,  Mc- 
Klnna,  23  Tex.  43. 

We  do  not  think  it  proper  to  discuss  the 
sufficiency  of  the  evidence  with  reference 
to  possession,  mx  the  feature  of  forgery 
touching  the  deed  under  which  it  is  sought 
to  obtain  the  benefit  of  the  statute  of  five 
years,  inasmuch  as  the  case  must  be  reversed 
for  reasons  already  given,  and  the  testimony 
on  this  subject  may  be  different  on  another 
trial;  nor  do  we  deem  it  necessary  to  dis- 
cuss the  questions  raised  in  reference  to  the 
statute  of  ten  years.  As  the  evidence  stood, 
there  should  have  been  nothing  submitted  to 
the  jury  but  the  defense  of  limitations.  The 
submission  of  the  other  issues  was  calculated 
to  divert  the  attention  of  the  Jury  from 
what  was  proper  to  submit  to  them,  and  it 
is  not  clear  that  th^  verdict  was  not  the 
product  of  the  erroneous  charges.  Therefore 
the  judgment  is  reversed,  and  the  cause  re- 
manded. 


GALVESTON.  H.  &  S.  A.  KY.  00.  v.  DAVIS.' 

(Coart  of  Civil  Appeals  at  Texas.    Nov.  21. 

1803.) 

MASTBB  Ain>  SBBVXNT— EVIDXNCB  — IKSTBUOTIOKS 

— HARHLEsa  Errob. 

1.  In  an  action  against  a  railroad  company 
for  the  death  of  a  brakeman  caused  by  the  fail- 
ure of  defendant  to  provide  a  regular  cal>008e 
car  for  deceased's  train,  there  was  evidence 
that  the  car  used,  while  not  a  cal>oose  car,  was 
suitable  for  that  purpose.  Held,  that  the  un- 
auitableneas  of  such  car  for  the  purpose  of  a 
caboose  could  not  be  implied  from  the  fact  that 
its  construction  was  different  from  a  regular 
calioose. 

2.  Where  there  was  no  evidence  as  to  the 
nsa  of  diligence  by  defendant  and  no  issue  of 
fact  thereou,  and  also  no  evidence  from  which 
the  jury  could  find  that  the  car  in  question 
was  unsafe,  instructions  which  defined  defend- 
ant's duties  in  respect  to  diligence,  aud  submit- 
ted to  the  jury  the  question  of  the  unsuitable- 
nesa  and  unsafeneas  of  such  cor,  were  erron». 
ous,  and  prejudicial  to  defendant 

On  rehearing.  For  report  of  decision  oa 
appeal,  see  23  S.  W.  Rep.  SOL 

JAMBS,  C.  J.  In  appellee's  motlcm  for  re- 
hearing it  is  claimed  that  the  appellant  on 
the  trial  did  not  offer  any  evidence  showing 
diligence  on  its  part  in  the  furnishing  of  a 
suitable  car;  In  fact  there  was  no  such  issue 
raised  by  the  evidence.  The  evidence  in  this 
respect  seems  to  be  in  the  (ionditioa  stated 
by  appellee.  Following  upon  this,  appellee 
<»>n  tends  that  the  instruction  upon  wlilch  the 
case  was  reversed  was  not  Incorrect,  and 
should  not  have  occasioned  a  reversal,  be- 
cause the  unsultabieness  of  the  car  itself 
would  render  the  appellant  liable  in  the  ab- 
sence of  any  evidence  that  diligence  and  care 
Iiad  been  exercised  in  regard  to  it  and 
consequently  the  charge  was  not  erroneous. 
This  is  assuming  that  the  evidence  shows 


'Rehearing  pending. 
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the  ear  was  nnstiltable  or  xmBole  tar  tbe 
purpose  for  which  It  was  used.  The  twelfth 
aBsignment  of  error  complainfl  of  the  charge 
Seneralljr  as  Dnwarmnted  by  the  eridenee, 
and  specially  for  oth»  reasons.  The  ervi- 
4lence  showed  what  a  regular  caboose  car 
was.  and  It  also  shows  that  the  car  wbidi 
9a  the  oocttslon  of  this  accident  was  used  as 
a  caboose  car  was  not  (me  of  these,  and 
lacked  many  of  the  parts  of  a  regular  ca- 
boose car;  but  there  was  no  evidence  that 
the  car  which  wa«  so  in  use  was  not  snitabls 
for  the  purpose,  and  that  this  was  so  could 
not  be  implied  from  the  fact  only  that  its 
construction  was  different  What  evidence 
there  was  on  the  subject  indicates  that  it 
was  suitable  for  tbe  purpose.  The  witness 
Nicely  describes  it  thus:  "It  was  called  a 
'combination  car,'  and  was  rentllated,  and 
could  be  used  for  stock  or  perishable  freight 
or  most  anything."  That  it  was  reasonahly 
suitable  for  the  purpose  for  which  it 
was  then  b^ng  used  was  the  result  of 
the  evidenoe.  There  being  no  erldenee 
relating  to  tbe  use  of  diligence  by  the 
company,  and  there  being  no  issue  of 
fact  thereon,  there  was  no  occasion  for  the 
giving  of  a  charge  which  defined  the  appel- 
lant's duties  In  that  respect;  and,  there  being 
no  evidoice  Arom  whidi  the  jury  coidd  find 
that  the  car  was  unsuitable  or  unsafe,  the 
question  of  Its  unsultableness  or  nnsafeness 
should  not  have  been  submitted  to  the  Jury; 
and,  in  our  opinion,  with  these  charges  given, 
the  Jury  wouki  naturally  conclude  that  the 
want  ot  evidence  concerning  diligence  wouM 
render  the  appellant  liable;  and,  with  the 
conspicuous  testimony  before  them  that  there 
were  regular  caboose  cars  more  perfect  in 
their  parts  and  construction  than  the  car 
used  on  this  occasicai  as  a  caboose  car,  they 
would  naturally  inf»  tiiat  the  failure  to  use 
one  of  Its  regular  caboose  cars  would  per  se 
render  appellant  liable.  Tliis  would  not  fol- 
low in  the  atjsence  of  evidence  that  the  car 
Hsed  was  unsuitable  or  imsafe  for  the  pur- 
pose of  a  caboose  car.  "nie  diarges  were 
calculated  to  mislead  the  jtuy,  and  cause 
them  to  find  a  verdict  oa  grounds  that  did 
not  sufficiently  appear  in  the  evidence^ 


MISSOURL  K.  &  T.  RY.  CO.  v.  STONEai. 

(0»«rt  ot  Qivll  Appeals  of  Texas.    Mot.  15. 

1893.) 

Railroad  CoHrkviSB  —  Comrooniia  LtSBB— 

FKBIOHT  CONTHlCTB  —  FaILUBS  TO  DeUVBR  — 

Pbnaltms — Bill  or  Ladino— Ihtbrstatb  Com- 

MEBOB. 

1.  Under  8ayles'  CItII  St.  art.  4258a,  i  3, 
im]josii^  a  penalty  on  railroads  for  tiut  acts  of 
their  offioerg,  agents,  or  employes  for  detuntiou 
of  freight  Bhlpinent  after  tender  of  freight  due, 
as  shown  by  the  bill  of  huiiag,  a  company  ia 
not  liable;  the  detontion  haviBg  been  while  the 
Bosd  was  in  the  hsjids  of  recuvera, 

2.  The  receipt  of  freight  by  one  carrier 
from  another,  to  forward  to  point  of  destina- 
lioo,  does  not  bind  the  receiving  carrier  to  the 


terms  of  the  contract  made  liy  the  first  rarrier 
with  the  Clipper;  soch  terms  not  beinc  knova 
by  the  receiving  carrier,  and  tltere  being  a» 
partnership  relation  between  the  canios. 

S.  Where  freight  is  shipped  over  connectiaf 
Unea,  which  have  agreed  on  a  joint  tariff  ct 
rates,  in  compliance  with  the  interstate  eoD- 
merce  act,  the  delivering  line  must  collect  the 
Interstate  commerce  rate,  and  not  that  named  is 
tiie  bill  «f  Uding. 

4.  Where  a  carrier  makes  a  emtroct  far 
shipment  of  goods  for  a  rate  less  than  tbe 
Interstate  rate  of  the  other  lines  over  which  it 
is  forwarded,  the  delivering  carrier  may  collect. 
not  only  the  interstate  rate,  bat  the  dian;n  at 
the  contracting  line;  such  diarges  having  been 
advanced  to  it  by  the  connecting  lines  at  tbe 
regular  rates,  in  ignorance  of  the  special  con- 
tract 

Appeal  from  Cooke  county  coort;  J.  E. 
Hayworth,  Judge. 

AcOoD  by  P.  B.  Stoner  against  the  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Reversed. 

R.  O.  Foster  and  A.  B.  WUkinstMi,  for  ap- 
pellant Potter,  PoUer  A.  Giddtaigs,  for  ap- 
pellee. 

HBAD,  J.  Appellee  sued  appellant  to  re- 
cover damages  for  the  conversion  of  three 
head  of  Holsteln  cattle,  and  also  tbe  statu- 
tory penalty  for  their  detention  for  six  days 
after  tender  of  the  amotmt  of  fright  due, 
as  shown  by  tbe  bUl  of  lading.  Judgment 
was  rendered  In  his  favor  in  the  court  be- 
low for  $350,  the  value  of  the  cattle,  and 
$200  penalty,  from  which  this  appeal  is  tak- 
en. Appellee's  petition  charged  that  the  pen- 
alty was  incurred  while  appellant  was  in  the 
hands  of  receivers,  but  it  had  since  assumed 
all  obligations  incurred  by  them.  In  Bonner 
T.  Association,  (Tex.  Civ.  App.)  23  S.  W.  Rep. 
517,  it  is  held  that  recovers  of  a  railroad  are 
not  subject  to  the  penalty  imposed  by  the 
statute  upon  which  this  suit  is  baaed.  The 
statute  only  imposes  the  penalty  upon  rail- 
roads, for  the  acts  of  their  officers,  agents,  or 
employes,  and  not  npon  carriers  generally. 
2  Sayles'  CSvU  St  art  '^SSa,  {  3.  And  It 
is  well  settled  that  <Hie  suing  for  a  penal^ 
must  recover,  If  at  all,  according  to  the 
terms  of  the  statute.  Schloss  v.  Railway  Co., 
85  Tex.  eoi,  22  S.  W.  Rep.  1014.  A  receiver 
of  a  railroad  is  neither  its  officer,  agent,  nor 
employe,  but  Is  the  officer  of  the  court  mat- 
ing the  appointment  Turner  r.  Cross,  83 
Tex.  218,  18  S.  W.  Rep.  878.  We  therefore 
think  appellant  was  not  liable  for  the  pen- 
alty allowed. 

The  bIH  of  lading  was  Issued  by  the  New- 
port News  &  Hisrisslppi  Valley  Company  at 
Fulton,  Ky.,  and  stipulated  for  a  through 
freight  rate  to  Gainesville.  Tex.,  of  $1.07  per 
100  pounds,  btit  did  not  name  Its  connecting 
carriers,  and  limited  Its  own  liability  to  its 
Une.  It  had  no  contract  or  arrangement 
with  appellant  for  the  issuance  of  snch  bills, 
nor  Is  it  charged  in  appeBee's  petition  that 
any  partnership  or  Joint  traffic  arrangement 
existed   between    these    oomiMtnieB.     Appel- 
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lant  did  hare  &  Jotet  tariff  of  rates  arrec  its 
own  and  oonnectlng  lines  from  Memphis  to 
CrainesTUle^  whlcta  aeons  to  faaTe  been  made 
under  such  dreninstances  as  to  subject  these 
lines  to  the  penalties  prescribed  by  the  inter- 
state commerce  law.  This  rate  was  $1.23 
per  100  on  an  estimated  weight  for  live  stock 
audi,  as  these.  These  cattle  were  tntOBport- 
ed  by  the  oarrier  whidi  made  the  contract 
from  Fulton  to  Mempbis,  and  there  delivered 
to  a  connecting  carrier,  which  paid  Its 
charges,  and  conveyed  them  to  Waggoner, 
in  the  Indian  Territory,  and  there  driivered 
them  to  appellaot,  which  paid  all  the  pre- 
viously accrued  charges,  and  completed  the 
carriage  to  GainesvUle.  The  charges  paid  by 
ai^iellant  when  it  received  the  cattle  were 
according  to  its  regular  tariff  of  rates,  and  it 
had  no  notice  of  a  special  contract  at  a  low- 
er rate  until  app^ee  exhibited  hla  bill  ot 
lading  at  GalBesviUe^  after  the  arrival  of 
the  stock  th»«.  Upon  these  facts,  the  court 
gave  the  foilowtng  charge  to  the  Jury:  "It 
is  the  duty  of  the  railway  company  to  trans- 
port and  deliver  to  the  consignee  all  freight 
received  by  it  for  shipment,  and  if  such  shlp- 
moit  is  made  under  a  throogh  bill  ot  lading, 
fixing  and  providlDg  the  through  rate  of 
freight,  and  tf  sach  shipment  is  made  under 
such  bill  of  lading,  and  none  other,  then  and 
in  that  event  all  railroads  over  which 
suc^  shipment  is  made  are  boond  by  snch 
through  rate,  except  It  be  a  ctwaecting  line 
that  makes  the  ooonection  In  a  state  where,  by 
reason  of  some  statute,  soeb  line  is  com- 
pelled to  accept  and  transport  all  shipments 
tendered  it  by  suc^  connecting  line."  It  wiH 
tbiui  be  seen  that  the  court  below  held  the 
law  to  be  that  whenever  one  carrier  receives 
goods  from  another,  destined  to  a  point  on 
its  line,  without  maltlug  a  new  contract,  it 
thereby  becomes  a  party  to,  and  bmind  by, 
the  contract  made  by  the  Initial  carrier  with 
the  owner,  whether  it  has  notice  of  Its  terms 
or  not  We  do  not  understand  this  to  be  the 
law.  When  goods  are  properly  tendered  to  a 
common  carrier  for  shipment,  the  common 
law  requires  it  to  receive  them;  and.  If  no 
special  contract  is  made  for  compensation,  It 
has  the  right  to  charge  its  reasonable  and 
customary  rates  for  like  service.  Where  the 
goods  are  received  from  a  connecting  car- 
rier, and  the  petition  changes  a  partnership 
between  the  two,  the  facts  set  forth  in  the 
charge  are  admitted  in  evidence  to  sustain 
this  allegation;  and,  tf  the  partnership  be 
established,  each  of  the  carriers  will  be 
bound  Iqr  the  contract  as  made,  because  it  is 
its  contract  Railway  Co.  v.  Tisdale,  74  Tex. 
8,  11  8.  W.  Rep.  900;  Railway  C!o.  v.  Balrd, 
75  Tex.  256,  12  S.  W.  Rep.  530.  This  may 
also  be  said  where  one  carrier  is  alleged  to 
have  ratified  a  contract  made  by  the  other. 
Id.  But  ratification  i»%suppo8es  knowledge 
of  what  one  is  ratifying,  and  this  is  neither 
alleged,  proven,  nor  submitted  In  the  charge 
In  this  case.    The  issues  of  partnership  and 


latlflcatloii,  when  properly  raised  by  the 
{rileadlng,  are  ordinarily  questions  of  fact  for 
the  Jury.  We  believe  the  court  erred  in 
charging  the  Joty,  as  a  question  of  law,  that 
tlie  receipt  of  freight  1^  one  carrier  from 
another  binds  him  to  the  terms  of  the  con- 
tract with  the  owner,  provided  there  be  no 
statute  such  as  oars  in  fMrce  when  the  goods 
are  received. 

But  in  this  case  there  is  an  insuperable  ob- 
jection to  requiring  appellant  to  deliver  the 
cattle  upon  tender  of  the  amount  due,  as 
shown  by  the  bin  of  lading  Issued  by  the 
Newport  News  Comi»any.  It  was  both  al- 
leged and  proven  in  the  court  below  that 
this  was  interstate  commerce,  and,  from 
Memphis  to  Gainesville,  passed  through  sev- 
eral states,  over  connecting  lines  of  rail- 
roads, which  had  agreed  upon  a  Joint  tariff 
of  rates,  in  compliance  w4th  the  act  of  con- 
gress regnlating  commerce  between*  the 
states,  and  that  this  rate  was  much  more 
than  that  stipulated  for  in  tb«  bill  of  lading 
for  the  entire  distance.  Under  these  cir- 
cumstances, it  has  several  times  been  held 
In  this*  state  that  the  delivering  line  must 
coUect  the  intentate  commerce  rate,  and 
not  that  named  in  the  bill  of  lading.  Dil- 
lingham V.  Fischl,  1  Tex.  OIv.  App.  616,  21 
S.  W.  Rep.  554;  Railway  Co.  v.  NelsMi,  (Tex. 
Olv.  App.;  decided  Oct  26k  1893,)  23  S.  W. 
Rep.  732. 

It  may,  howerer,  be  answered  that  appel- 
lant Is  neverthdlesa  guilty  of  a  conversion, 
because  it  demanded,  not  only  the  amount 
due  under  the  interstate  commerce  rate  from 
Memphis  to  Gainesville,  but  also  the  amount 
that  had  been  advanced  to  the  contracting 
carrier  at  Memphis,  and  as,  under  the  con- 
tract, this  carrier  would  not  be  entitled  to 
anything,  if  its  connecting  lines  consumed 
all  appdlee  was  to  pay,  appellant  should  not 
have  been  allowed  to  collect  anything  for  it 
Had  not  these  charges  already  been  paid  to 
the  contracting  carrier  by  appellant,  without 
notice  of  the  terms  of  the  contract,  we  be- 
lieve this  would  be  correct  Railroad  Oa  v. 
Marsh,  57  Ind.  505.  But  even  as  to  this 
there  is  much  conflict  In  the  authorities. 
Vaughan  v.  Railroad  Co.,  13  R.  I.  678.  But 
where  the  connecting  carrier  advances  the 
charges  of  the  preceding  one  at  the  usual 
rates,  without  notice  of  any  special  arrange- 
ment between  it  and  the  owner,  the  decided 
weight  of  authority  seems  to  be  in  favor  of 
the  heading  that  the  delivering  carrier  can 
demand  of  the  consignee  payment  of  the 
charges  so  advanced,  and  the  owner  must 
then  look  for  reimbursement  to  the  eou- 
tractlng  carrier,  upon  its  guaranty.  Schnei- 
der V.  Evans,  25  Wis.  241  ;  Wolf  v.  Hough, 
22  Kan.  659;  Wells  v.  Thomas,  27  Mo.  17; 
Schouler,  Bailm.  !  610;  Hutch.  Oarr.  §  478a; 
Ror.  B.  H.  1/63;  Vaughan  v.  Railroad  Co., 
supra.  The  Inconvenience  which  would  re- 
sult to  shippa-s  Kenerally,  should  connecting 
carriers  adopt  tlie  practice  of  each  one  ool- 
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lectlng  Ita  own  charges,  and  of  holding  the 
goods  until  these  are  paid,  as  they  would 
baye  the  right  to  do,  seems  generally  to  have 
been  regarded  as  sufficl«it  reason  for  adb»- 
ing  to  the  views  above  Indicated,  and  we 
shall  not  now  undertake  to  dissent  there- 
from. The  present  and  long-continued  cus- 
tom among  the  carriers,  for  eaoh  succeed- 
ing one  to  advance  for  the  owner  the  char- 
ges of  those  preceding  It,  is  certainly  very 
convenient  to  shippers,  and  greatly  speeds 
the  carriage;  and  we  do  not  feel  disposed 
to  make  a  ruling  which,  If  accepted  as  the 
law,  would  have  the  effect  of  requiring  every 
carrier,  when  goods  are  tendered  to  It  by  a 
connecting  line,  to  delay  receiving  them  un- 
til the  original  contract  with  the  owner  could 
be  Investigated.  Either  this  would  result,  or 
we  must  treat  every  carrier  as  having  au- 
thority to  bind  all  others  by  Its  contracts, 
which  we  have  no  power,  under  the  law, 
to  do.  The  Judgment  of  the  court  below  will 
be  reversed,  and  the  cause  remanded. 


JOHNSON  v.  JOHNSON. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  22, 

1893.) 

Triai.— Addbxss  to  Juki— Hosband  asd  Wi»»— 
CoMMUNiTT  Property— DivoROB — Adcltbrt. 

1.  The  fact  that  the  trial  judge  permitted 
defendant,  who  personally  conducted  his  own 
defense,  to  go  into  facts  in  hia  address  to  the 
jury  that  were  not  In  evidence,  is  harmless  er- 
ror, where  the  evidence  is  insufficient  to  sup- 
port plaintiff's  cause  of  action. 

2.  Pension  money  paid  to  a  veteran  In  the 
CItU  War  is  a  donation  from  the  government, 
and  is  hia  separate  property,  though  he  did  not 
receive  it  until  after  his  marriage;  and  the  fact 
that  he  invested  It  in  land  does  not  change  Its 
character  into  community  property. 

3.  Under  Rev.  St.  art.  2861,  subd.  3,  which 
gives  the  wife  a  right  to  a  divorce  where  her 
husband  "has  abandoned  her  and  lived  in  adul- 
tery with  another  woman,"  the  wife  is  not  en- 
titled to  a  divorce  on  the  ground  of  adultery 
committed  by  the  husband  after  she  hod  with- 
out cause  abandoned  him.  f 

Api)eal  from  district  court,  Bexar  county; 
George  H.  Noonan,  Judge. 

Action  by  Maggie  C.  Johnson  against  E.  B. 
Johnson  for  divorce.  From  a  judgment  In 
defendant's  favor,  plaintiff  appeals.  AfSrmed. 

Webb  &  Pinley,  for  appellant. 

PLY,  J.  This  is  a  suit  for  divorce  Insti- 
tuted by  appellant  against  her  husband,  the 
appellee,  on  the  ground  of  cruel  treatment 
and  adultery;  with  prayer  loe  partition  of 
cortadn  community  property,  and  for  custody 
of  a  little  boy.  There  was  a  general  and  de- 
tailed denial  of  each  allegation  In  the  peti- 
tion, and,  in  addition,  there  was  filed  by  the 
defendant  a  cross  bill  praying  for  divorce 
from  the  wife  on  the  ground  of  cruel  treat- 
ment It  is  unnecessary  tor  us  to  set  out 
the  facts  In  this  opinion,  It  being  sufficient  to 
say  that  the  verdict  of  the  Jury  is  sustained 
by  the  facts  set  forth  In  the  record. 


Appellant  complains  of  the  court  permit- 
ting the  appellee,  who,  it  seems,  conducted 
his  own  defense,  to  go  into  facta  in  his  ad- 
dress to  the  jury  that  were  not  in  evidence. 
This  should  not  have  been  permitted.  Ap- 
pellee was  disqualified  as  a  witness,  and  be 
should  not  have  been  allowed  to  bring  be- 
fore the  Jury,  under  tlie  guise  ot  argument, 
frets  to  which  the  law  rendered  him  incom- 
petent to  swear.  It  was  a  flagrant  violation 
of  the  rules  for  the  government  of  the  dis- 
trict court,  and  the  violator  <rf  tbem  shonld 
have  been  promptly  checked  t^  the  trial 
judge.  However,  a  special  charge  aAed  by 
appellant  was  glv^i,  instructing  the  Jmy  not 
to  consider  anything  but  the  facts  In  ar- 
riving at  a  verdict  Tills  would  not,  per- 
haps, have  remedied  the  wrong  done  if  there 
had  been  sufficient  evidence  for  the  appel- 
lant to  have  sustained  a  Judgement  of  dtvorcp. 
But  the  facts  were  Insufficient  The  charge 
of  cruelty  was  totally  unsupported  by  the  ev- 
idence, there  being  no  Instance  of  cruelty 
shown,  but  merely  conclusions  at  one  witness 
that  he  was  cruel,  and  this  conclusion  com- 
ing from  a  witness  who  seemed  to  be  the^ 
prime  mover  and  Instigator  of  the  divorce 
proceedings.  What  we  have  said  answers 
the  propositions  under  the  third  assignment 
of  error. 

There  was,  as  before  stated,  no  testimony 
to  support  the  allegation  of  cruel  treatmenr 
or  outrages  on  the  part  of  the  husband  to- 
wards the  wife,  such  as  v^ould  render  their 
living  together  insupportable,  and  the  court 
did  not  err  In  refusing  to  subnolt  this  issue 
to  the  jury,  for.  If  It  had,  there  could  not 
hiive  been  a  different  result  For  the  sam>- 
renson  the  fifth,  sixth,  and  ^gfath  assi^- 
ments  of  error  are  not  meritwiouB.  It  was 
not  «Toneous  to  state  In  this  case  to  the  Jm?- 
what  the  pleadings  of  appellee  alleged,  al- 
though* they  were  not  sustained  by  the  proof, 
and  there  was  no  verdict  for  appellee  on  hl» 
cross  bill,  which  prayed  for  a  divorce. 

Ibe  Indisputable  evidence  showed  that  tin.- 
lot  of  land  In  which  appellant  claimed  a  half 
Interest  was  paid  for  with  money  that  had 
been  paid  appellee,  after  marriage,  by  the 
fed^al  government,  as  back  paislons.  Thl< 
n.oney  was  his  separate  property,  being  a 
gift  or  donation  from  the  government  on  ac- 
coimt  of  supposed  services  performed  by 
him  as  a  Union  soldier  in  the  late  war.  Eves 
If  he  had  earned  it,  and  It  was  not  a  dona- 
tion, still  he  earned  it  before  marriage,  and 
It  was  his  separate  property,  and  the  fact 
tt>at  it  was  paid  after  the  marriage  would 
not  alter  its  character.  It  Is  ;«ovlded  by  the 
statute  gi-anting  pensions  to  such  Union 
soldiers  that  they  shaU  inure  wholly  to  the  ben- 
efit of  such  p«isloner,  (Rev.  St  U.  S.  §  4747:) 
but  our  holding  is  put  on  the  ground  that  the 
pension  Is  purely  a  gift  from  the  govern- 
ment, and  as  such  Is  separate  propo'ty  under 
our  statute.  Tlie  fact  that  the  pension 
money  hod  been  Invested  In  real  estate  did 
not  change  Its  character  as  separate  estate. 
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The  evidence  In  tbls  case  discloses  some 
suspicious  circumstances  that  the  evidence 
of  appellee  did  not  exi^aln,  but  the  statute 
permitUng  the  granting  of  a  divorce  to  the 
wife  on  the  ground  of  adultery  of  the  hus- 
band has  not  been  met  with  the  evidence. 
The  danse  in  the  statute  is  as  follows: 
'"Oilrd.  In  favor  of  the  wife,  where  the 
husband  shall  have  left  her  for  three  years 
with  Intention  of  abandonment,  or  where  he 
shall  have  abandoned  her  and  lived  in  adul- 
tery with  another  woman."  Tliis  statute,  it 
will  be  seo),  clearly  requires  that  abandcHi- 
ment  and  living  In  adultery.  In  the  case  of 
the  husband,  must  concm:,  before  the  wife 
is  entitled  to  a  divorce.  In  this  case  the 
wife  had  left  the  husband,  had  gone  to  a 
distant  county,  and  had  taken  their  only 
child  with  her,  at  a  time  when  the  husband 
was  In  very  bod  health.  If  there  was  any 
abandonment,  she,  and  not  he,  had  been 
guilty  of  It.  The  drcimistances  surrounding 
the  husband  while  his  wife  was  absent  de- 
manded an  explanation,  and,  had  it  not  been 
for  the  intermeddling  efforts  of  so-caUed 
friends,  who  were  inciting  the  wife  to  enter 
divorce  proceedings,  the  explanation  might 
have  been  given  the  wife,  and  the  matri- 
monial affairs  have  been  andcably  settled. 
In  a  case  in  which  the  facts  were  much 
stronger  than  these  the  supreme  court  held 
they  were  insufficient  to  sustain  a  divorce. 
Trevino  v.  Trevino,  64  Tex.  261.  The  mar- 
riage tie,  the  most  sacred  of  contracts,  and 
one  upon  which  the  very  foundation  and  per- 
petuation of  civilized  society  is  builded,  can- 
not be  rescinded  upon  mere  suspicion,  and 
without  strict  proof  of  all  the  facts  requisite 
to  sustain  the  necessary  allegations  under 
the  clause  of  the  statute  through  which  the 
divorce  Is  Invoked.  We  are  of  the  opinion 
that  the  Judgment  of  the  loww  court  should 
t>e  affirmed. 


BAKER  V.  WAHRMUND. 

(Coort  of  Civil  Appeals  of  Texas.    Nov.  22, 
1883.) 

PLSAniKS — VsBiriOATIOX— QUABANTT— RiOHTS  OT 
BUBITT. 

1.  Where  defendant  in  an  action  on  con- 
tract pleads  want  of  consideration,  a  defect  in 
the  form  of  the  affidavit  to  the  troth  of  the 
plea  may  be  amended. 

2.  ^e  consideration  passing  between  the 
payee  and  the  maker  of  a  note  is  not  sufficient 
to  uphold  a  guaranty  of  the  note,  made,  at  the 
solidtation  of  the  payee,  several  weeks  after 
the  execution  of  the  note,  where  such  guaranty 
was  no  part  of  the  Inducement  to  Its  execution. 

8.  A  surety  for  the  debts  of  a  firm  becomes 
subrogated  to  all  the  rights  of  the  creditors,  on 
paying  the  debts;  and,  when  sued  by  any  mem- 
ber of  the  firm,  he  is  entitled  to  offset  the  debts 
thus  paid. 

Appeal  from  district  court,  Bezar  county; 
W.  W.  King,  Judge. 

Action  by  James  L.  Baker  against  Otto 
Wahrmund  as  guarantor  of  two  promissory 


notes.     From  a  Judgment  in  d^endant's  fa- 
vor, plaintifT  appeals.    Affirmed. 

B.  li.  Aycock,  for  appellant  Upson  & 
Bergstrom,  for  appellee. 

FIiT,  J.  Appellant  sued  appeUee  as  In- 
dorser  of  two  promissory  notes.  Appellee 
answered  that  he  had  signed  the  notes  after 
their  execution,  as  gunrantor,  and  pleaded 
want  of  consideration.  We  conclude  from 
the  record  that  the  following  facts  were 
proved:  That  on  May  17,  1880,  J.  B.  Belohr- 
adsky  executed  two  promissory  notes  to  ap- 
pellant,—one  for  $1,000,  due  13  months  after 
date,  the  other  for  $946,  due  10  months  after 
date.  That,  about-one  week  after  the  execu- 
tion of  the  notes,  appellant  induced  appellee 
to  indorse  the  notes  by  telling  him  that  he 
(appellant)  wanted  to  luise  the  money  on  the 
notes,  and  that  he  could  not  do  it  without  a 
surety  on  the  note;  that  Belohradsky  had  told 
him  (appellant)  that  Scholz  would  sign  the 
notes,  but  Scholz  refused,  and  that  he  had 
seen  Belohradsky  again,  and  be  bad  told  him. 
that  appeUee  might  sign  them.  That  ap- 
pellee then  wrote  his  name  on  the  back  of 
the  notes.  That  he  recdved  nothing  for  sign- 
ing the  notes,  nor  did  anyone  else  get  any- 
thing. That  the  notes  were  given  by  Be- 
lohradsky for  the  Interest  that  appellant  had 
In  the  firm  of  J.  B.  Belohradsky.  That  ap- 
pellant was,  prior  to  the  execution  of  the 
notes,  a  member  of  the  firm  of  J.  B.  Belohi-- 
adsky.  That,  at  the  time  of  the  dissolution 
of  the  firm  aforesaid,  it  was  indebted  to  ap- 
pellee in  the  sum  of  $4,000  for  borrowed 
money.  That  appellee,  before  the  dissolu- 
tion of  the  partnership,  became  surety  for  a 
nvunber  of  debts  to  different  parties,  which 
became  due  at  different  dates  from  May  6, 
1886,  up  to  August  3d.  The  sums  so  paid  by 
appellee  on  sectirity  debts  for  said  firm 
amounted,  in  the  aggregate,  to  about  the  sum 
of  $2,500,  with  iQterest.  That  the  firm  of  J. 
B.  Belohradsky  &  Ck>.  consisted  of  J.  B. 
Belohradsky,  S.  E.  Baker,  and  appellant. 
That  the  first-named  members  of  the  firm 
were  Insolvent  That  Belohradsky  was  liv- 
ing in  Mexico.  That  none  of  the  sums  paid 
out  on  the  security  debts  for  the  firm  were 
ever  repaid  to  appellee.  That,  after  the  dis- 
solution of  the  partnership,  appellee  had 
taken  a  third  mortgage  on  the  property  of 
Belohradslcy,  being  all  the  property  that  had 
belonged  to  the  firm,  to  secure  the  payment 
of  the  $4,000  due  by  the  firm  for  borrowed 
money.  That  all  the  property  hod  been  sold 
to  pay  off  the  moitgage  debts,  which  It  bare- 
ly paid  off,  and  that  the  firm  had  no  other 
property.  That  the  amount  paid  on  the  se- 
curity debt  had  never  been  paid  to  appellee. 

We  shall  discuss  the  errors  assigned  In  ap- 
pellant's brief,  and  give  our  conclusions  there- 
on, in  the  order  in  which  they  are  presented: 

The  first  assignment  of  error  goes  to  the 
action  of  the  court  in  overruling  appellant's 
special  exceptions  to  appellee's  plea  of  want 
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of  consMentloD.  Appdlee  alleged,  In  the 
plea  excepted  to,  that  "he  did  indorse  hia 
name  on  the  ttadk  of  said  notes,  but  alleged 
and  charges  that,  for  said  agreement  to  gniar- 
anty  the  payment  of  said  notes,  he  received 
no  payment  and  no  consideration  whatsoever, 
and  that,  therefore,  said  contract  is  not  valid 
and  binding  against  him."  The  ezceixtlon 
did  not  go  to  the  manner  and  form  of  the 
plea,  but  to  the  affidavit  at  the  end  of  the 
answer,  which  is  as  follows:  "Otto  Wahr^ 
tnnnd,  being  first  duty  sworn,  says  that  this 
statement  in  the  above  jwdtlon,  that  his 
guamnty  was  without  consideration  paid  to 
him,  is  true."  It  is  evident  that  the  word 
■"l>etltion"  was  inadvertently  used  for  "an- 
swer," but  the  exception  was,  that  "the  affl- 
-davlt  Is  restricted  to  a  consideration  paid  to 
him."  The  exception  was  sustained,  and  ap- 
pellee was  permitted  to  amend  his  affidavit 
80  that  it  read,  "Now  comes  the  defendant  in 
the  above  styled  and  numbered  cause,  and 
says  that  the  fact,  as  alleged  In  his  first 
amended  original  answer,  that  his  indorse- 
ment of  guaranty  of  the  notes  sued  upon  is 
without  consideration,  is  true."  If  the  first 
affidavit  was  imperfect  and  Insufficient,  we 
-are  of  the  opinion  that  the  amended  one  was 
sufficient  There  was  no  error  In  permttting 
the  amendment.  It  merely  went  to  the  form 
-of  the  affidavit,  the  facts  being  sufficiently 
pleaded,  and  they  are  sworn  to  be  true.  It 
was  not  setting  up  new  substance  and  facts, 
but  simply  was  an  amendment  to  the  affi- 
davit to  the  truth  of  the  facts  alleged.  No 
tonn  for  the  affidavit  of  failure  of  considera- 
tion Is  prescribed,  it  being  only  required  that 
the  plea  be  sworn  to.  Rev.  St.  art  1265.  In 
this  connection,  it  may  be  said  that.  In  order 
to  render  valid  a  contract  of  suretyship  or 
guaranty,  it  must  be  supported  by  a  suffl- 
■dent  consideration.  This  consideration  is 
usually  either  of  benefit  to  the  principal  or 
surety,  or  of  detriment  to  the  creditor;  but, 
whatever  it  may  be,  the  law  will  not  inquire 
Into  the  prudence  or  imprudence  of  the  sure- 
ty or  guarantor  in  making  the  contract  But 
where  the  consideration  between  the  princi- 
pal and  creditor  has  x>assed  and  become  exe- 
■cuted  before  the  contract  of  the  surety  or 
guaraiitor  is  made,  and  such  contract  was  no 
part  of  the  inducement  to  the  creation  of  the 
original  debt,  such  consideration  is  not  suffi- 
cient to  sustain  such  contract.  Brandt,  Sur. 
p.  10,  i  9.  While,  perhaps,  strictly  consid- 
ered, the  appellee  was  an  indorscr,  and  not  a 
surety  or  guarantor,  yet  the  same  causes  that 
win  discharge  a  surety  will  ordinarily  dis- 
charjje  an  Indorser,  and  we  have  viewed  the 
case  upon  the  lines  laid  down  by  the  briefs 
of  both  parties. 

The  second  assignment  of  error  is  without 
merit.  The  defendant  (appellee)  pleaded,  in 
a  proper  manner,  that  he  had  paid  certain 
notes  for  appellant's  firm,  and  it  was  not  er- 
ror to  permit  proof  of  the  notes  so  paid ;  and 
plaintiff's  motion  to  exclude  the  notes  from 


ooiiwideT»tloD  at  the  jury,  after  fhey  bad  be«n 
admitted,  was  luropeily  Ofvemded.  Uptm  the 
payment  at  the  notes  doe  by  the  firm  of  J. 
B.  Briohradsky  ft  Oo.,  he  was  entitled  to  be 
sabstltuted,  as  to  the  very  debts  themselTi*, 
to  the  creditors,  and  to  have  then  assigiKd 
to  him.  He  was  subrogated  to  all  the  rights 
of  the  creditors.  It  was  his  right  to  soe  for 
the  debts,  and  when  he  was  sued  by  the  fim, 
or  any  memlier  of  It,  he  had  the  right  to 
plead  the  debts  he  had  paid  off  for  the  flns 
as  an  offset  to  any  debt  he  might  have  owed 
the  plaintiff.  Ai>pe11ee  was  oititled  to  bare 
the  notes  transferred  to  htm,  and,  whether  It 
was  done  or  not,  equity  considers  tiiat  as 
done  which  ought  to  have  been  done;  and, 
whether  the  transfer  was  msde  in  writing  or 
not,  ttie  fact  that  be  paid  the  notes  made 
them  his,  and  sabrogated  him  to  all  the  rigfals 
and  privileges  of  the  payees.  Thte  rtAe  at 
law  springs  frcMu  principles,  the  most  ob- 
vious and  patent,  of  natural  Justice.  The 
surety  has  performed  a  duty  that  was  prop- 
erly due  by  another,  and  Justice  and  rl^t 
would  demand  that  he  be  placed  hi  a  posi- 
tion to  obtain  redress  from  htm  for  whose 
debt  he  had  bound  hims^.  The  real  eon- 
slderatlon  for  the  contract  of  faidebtednesi 
has  not  come  Into  his  hands,  but  it  is,  per- 
chance, a  labor  of  love  or  act  of  friendship; 
and  in  his  misfltrtune  he  Is  made  a  favorite 
of  the  law,  and  eveiy  reasonable  opportunity 
win  be  given  hftn  to  recover  his  money. 
With  all  the  redress  given  blm  by  law, 
the  Biblical  truth  will  come  home  to  him, 
that  "be  that  Is  surety  for  a  stiiinger  shall 
smart  for  it,  and  he  that  hateth  suretyship 
Is  sure."  Brandt  Sur.  p.  351,  S  2G0;  Sublett 
V.  McKtnn^,  19  Tex.  439. 

The  sevMith  assignment  saya:  "The  court 
erred  In  submitting  on  issue  at  aB  to  the 
Jury  on  the  counteKdaims,  because  the  de- 
fendant first  Indorsed  the  notes  sued,  then 
took  a  mortgage  from  J.  B.  Belohradsky  on 
the  brewery  plant,  that  was  uaule,  in  equity, 
for  the  debts  so  set  up;  and  his  mortgage  of 
four  thousand  was  paid  in  full  out  of  funds 
that  were  liaUe,  primarily,  (bdng  partner- 
ship assets,)  to  the  satisfaction  of  the  very 
debts  allowed  to  be  set  up  In  this  action." 
This  assignment  might  have  merit  if  it  was 
supported  l>y  the  facts,  bat  it  is  not  The  ap- 
pellee swore,  and  he  is  uncontradicted  on 
this  point,  that  the  mortgage  for  $4,000  was 
given  to  secure  a  debt  due  by  appellant's 
firm  for  money  advanced  by  apitdlee  to 
them.  Portions  of  the  security  deMs  were 
not  paid  till  long  after  the  execution  of  the 
mortgage.  The  sale  of  the  brewery  pUat 
under  the  mortgage  brought  only  «iougIi 
money  to  pay  the  mortgage  debts,  and,  after 
the  disposition  of  the  debts  secured  by  mort- 
gage, the  appellee  was  left  with  all  the  se- 
curity debts  due  and  unpaid  to  him.  This 
view  of  the  facts  disposes  of  the  sixth  as- 
signment, which  is  a  violation  of  the  rules, 
and  too  general  in  Itself  for  consideration. 
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The  last  as^gnment  brings  In  review  the 
STiffidency  of  tbe  proof  to  sustain  the  ver- 
dict. There  were  really  bat  two  points  in 
evidence  to  be  passed  on  by  the  Jury,  and 
those  were— PlTBt,  as  to  whether  there  was 
any  consideratloii  for  tbe  indorsement;  and, 
second,  whether,  if  there  was  a  considera- 
tion, plaintiff's  claim  should  be  offset  with 
that  of  defendant.  There  was  a  conflict  In 
the  testimony  of  the  -witaeaaes.  If  the  appel- 
lee swore  the  trath,  there  was  no  considera- 
tion for  his  Indorsement  of  the  notes.  He 
was  not  requested  to  sign  them  by  the  maker 
of  the  notes,  but,  at  the  Instance  and  request 
of  appelant,  be  signed  them,  in  order  that  he 
might  raise  money  on  th#m.  He  did  not 
raL'::>  money  on  tliem,  and  the  consideration, 
4f  any,  Ind  bem  otiUterated.  The  witnesses 
were  before  the  Jory,  and  no  matter  what 
our  opinion  may  be  of  the  proof,  independent 
of  the  verdict,  there  was  a  conflict,  and  they 
have  settled  it  in  favor  of  appellee.  We  are 
act  disposed  to  dlstorb  it  The  ]nry  may 
have  finmd  for  apiteHee  upon  either  of  the 
grounds  ot  defense,  and  upon  either  their 
verdict  would  be  sostalned.  Tbe  Judgment  is 
affliTiied. 


INTERNATIONAL  BLDG.  &  LOAN  ASS'N 

T.  BIBIUNG. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  22, 

189a) 

Bcii-DUio  jiXD  Loan  Associatioks— Withdrawai. 
OF  Stockholder — Ckbditb. 
The  by-laws  of  a  building  ajid  loan  a>- 
fiociatioa  provided  that  any  stockholder  wisliinK 
to  withdraw  unpledged  stock  should  gire  30 
days'  written  notice;  that  at  the  end  of  such  30 
days  such  stockholder  should  be  entitled  to  re- 
ceive the  amount  actually  paid  in  on  such 
stock,  with  sack  liHewst  or  p^efit8  as  the  direct- 
ors shonid  determine,  deducting  all  dues  and 
fines  against  him;  and  that,  if  the  interest  on 
any  loan  or  any  dues  remain  unpaid  more  than 
three  monttis,  the  directors  may  compel  pay- 
ment of  principal,  interest,  and  fines  by  proceed- 
ing on  the  securities  according  to  law.  Held, 
that' where  the  association  proceeded  "under  the 
latter  clause  of  such  by-laws  to  compel  pay- 
ment, tbe  stockholder  was  entitled  to  hare 
credit  for  the  withdrawal  value  of  his  stock  nn- 
dei;  the  provisions  of  the  prior  clause. 

On  rehearing.    For  report  of  declsUni  on 
appeal,  see  23  &  W.  Rep.  621. 

JAMEIS,  C.  J.  AppeUee  has  filed  his  mo- 
tion for  rehearing,  and  there  are  two  mat- 
ters treated  ot  in  tbe  motion  which  we 
should  notice.  It  suggests  that  up<m  the 
whole  evidence  It  is  reasonably  clear  tliat 
the  maturity  oC  the  stock  would  tal^e  place 
in  eight  years.  Such  is  not  the  result  of  tlie 
evidence.  Its  jnatnrlty  was  indefinite  and 
indeterminate,  and  the  stock  may  not  have 
Attained  its  par  value  for  a  much  longer 
time  than  eight  years,  and  possibly  not  at 
all.  IC  In  any  argument  of  appellant  it  was 
Admitted  that  the  stock  would  liave  niatured 
In  eight  years  It  could  not  change  the  fact  as 
V.28S.W.110.16— 65 


It  appeared  in  the  reoord.  We  are  not  altogeth- 
er satisfied  that  there  was  a  tinfficient  coiusid- 
tfation  for  the  supplemental  agreemi  nt  If  tbe 
only  inducement  to  appellee  to  enter  into  tliis 
agreement  had  been  a  reduction  of  the  Inter- 
est from  a  usurious  rate  to  12  per  cent, 
we  would  not  have  held  that  It  was  support- 
ed by  a  consideration,  tar  then  tbe  associa- 
tion would  have  yielded  nothing  except  what 
appellee  was  by  law  entitled  to  insist  upon. 
But  the  intoTest  was  reduced  to  less  tlian 
12  per  cent,  and,  besides,  he  obtained  the 
riglit  to  redeem  his  shares  on  more  favor- 
able terms,  as  explained  In  the  opinion,  and 
the  value  of  this  to  appellee  is  not  capable 
of  appraisement  We  are  contait  to  adhere 
to  our  opinion  In  this  ease,  and  overrule 
the  motion. 

A  counter  motion  fbr  r^earing  is  made 
by  appellant  for  the  purpose  of  having  the 
Judgment  of  the  court  reformed  in  certain 
respects.  In  rsferenoe  to  this  motion  we  will 
state  that  the  only  ground  mentioned  which 
is  Indnded  in  the  assignment  of  error  is  the 
one  that  it  was  error  to  credit  appellee  with 
tbe  wltiidrawal  value  of  tbe  stocic.  It  seems 
to  OS  that  section  Na  4,  art  8,  of  the  by- 
laws is  applicable  to  the  case,  where,  after 
default  for  more  tbas  three  montlis  by  Bicr- 
iDg,  the  association  had  chosen  to  proceed 
against  the  securities,  and  had  adviertiaed 
the  reel  estate  under  the  deed  of  trust  It 
was  ther^ore  eatitied  to  insist  on  a  Judg- 
ment far  principal,  interest,  and  fines  (If 
any)  only.  Tbe  purpose  of  this  proceeding 
was  to  determine  this  amount  and  upon  its 
determination  It  was  proper  for  the  court  to 
credit  thereon  tbe  withdrawal  vahie  of  the 
stodc,  under  section  1,  art  8,  of  the  by- 
laws. Oertaloly,  after  paying  the  association 
in  foil  under  sectloa  4  aiK>v«  referred  to,  ap- 
plies would  be  entitled  to  the  l>eneat  <rf 
said  section  1,  art  8.  We  see  no  reason  to 
ameod  the  Judgment  as  rendered.  As  to  the 
amount  of  this  withdrawal  value  and  time 
of  crediting  the  sane  this  oowrt  followed 
the  condusionB  of  the  district  Judge,  aad 
nothing  on  this  subject  was  assigned  as  er- 
ror, or  treated  of  in  the  Iwlef  of  appeUee, 
and  it  should  not  now  be  considered. 


WILI^S  et  al  v.  NICHOLS  et  aL 

((3oiirt  of  Civil  Appeals  of  Texas.    Nov.  10, 
18a3.) 

EXCLISIOV  OF  WlFKCSSBB  PBOM  CoURT  RoOM — 
JUSTICB'S  JUDOHBKI  —  EXECUTIOK  SaLB  —  Sb- 
80RIPTI0X  OF  LaNP— JCDOMENT  LlEN. 

1.  It  is  not  an  abuse  of  discretion  for  the 
trial  judge  to  deny  a  motion  by  plaintiff  to  ex- 
clude two  of  his  witnesses  from  the  coart  room 
while  the  others  are  testifying,  where  such  wit- 
nesses are  defendants  to  the  action. 

2.  A  justice's  judgment  may  be  proven  by 
tlie  original  docket  eontaimng  it,  ana  need  not 
be  proven  by  a  certified  copy. 

3.  The  fact  that  an  execution  on  a  justice's 
judgment  orders  a  sale  of  specified  chattels  in 
the  first  instance  does  iM>t  Invalidate  a  sale  of 
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the  jndgment  debtor's  land,  where  It  appears 
that  the  chattels  could  not  be  found. 

4.  The  fact  that  a  sheriff's  return  on  execu- 
tion does  not  describe  the  land  levied  on  with 
sufficient  certain^  will  not  inTalidate  the  title 
of  the  purchaser  at  the  execution  sale,  as 
against  subsequent  creditors  of  the  judgment 
debtor,  where  the  debtor  pointed  out  the  land 
to  be  levied  on,  and  executed  a  deed  to  the  pur- 
chaser to  cure  the  defective  description  in  the 

sheriffs  levy.  „ , .  ^ 

6.  Under  Rev.  St  art  3158,  which  re- 
quires the  index  to  judgment  abstracts  recorded 
to  show  the  name  of  each  plaintiff  and  of  each 
defendant  in  the  judgment,  no  lien  is  created 
where  both  the  record  of  the  judgment  and  the 
index  thereof  state  merely  the  firm  name  of 
plaintiffs,  but  do  not  state  the  names  of  each 
partner.  .  ,  .     .», 

6.  In  trespass  to  try  title,  where  plaintiffs 
set  up  title  under  an  execution  sale,  and  attack 
defendants'  title  as  being  a  fraudulent  convey- 
ance by  the  judgment  debtor,  an  answer  deny- 
ing these  averments,  and  alleging  the  transfer 
to  be  bona  fide,  and  praying  that  the  sheriff  s 
deed  to  plaintiffs  be  canceled  as  a  cloud  on  de- 
fendants* title,  warrants  a  decree  adjudging  the 
land  to  defendants,  though  it  ia  not  described  in 
the  answer. 

Error  from  district  coart,  Travis  county; 
Jnmes  H.  BobertBou,  Judge. 

Trec^ass  to  try  title  by  P.  J.  WUlIs  &  Bro. 
agalDBt  A.  W.  NIclKriB  and  others.  There 
was  a  judgment  In  defendants'  favor,  and 
plaintiffs  bring  error.     AfBrmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  COLXiARD,  J.: 

Suit  by  plaintiffs  In  error  in  torm  of  tres- 
pass to  \ry  title,  against  defendants  in  error, 
A.  W.  Nichols,  Joe  Young,  BUey  Spence,  and 
Dennis  Corwin,  to  recover  1,200  acres  of 
land,  (part  of  the  J.  L.  Bray  one-third  of  a 
league  in  Travis  county,)  described  in  the  pe- 
tition, and  for  damages.  The  petition  also 
alleges  that  defendant  Dennis  Corwin  was 
on  the  28th  day  of  January,  1887,  insolvent, 
and  was  Indebted  to  plaintiffs;  and  on  said 
date,  being  tiie  owner,  to  defraud  plaintiffs 
and  other  of  his  creditors,  conveyed  the  land 
In  amtroveray  to  defMidant  A.  W.  Nichols, 
by  deed  of  such  date,  and  that  the  convey- 
ance was  without  valuable  consideration. 
That  plaintiffs  hold  title  to  the  land  by  vir- 
tue of  Judgment,  execution,  levy,  and  sale. 
Prayer  for  cancellation  of  the  conveyance 
to  A.  W.  Nichols,  for  title  and  possession, 
and  damages.  Defendants  answered  by  de- 
murrer, general  denial,  limitation  of  three 
and  five  years,  and  plea  in  reconvention, 
upon  the  ground  that  Corwin  had  no  Interest 
In  the  land  at  the  time  of  the  levy  and  sale, 
and  that  It  was  not  subject  to  his  debts,— 
facts  allegod  to  be  then  well  known  to  plain- 
tiffs. Defendants  prayed  to  be  quieted  In 
their  possession,  and  for  cancellation  of  plain- 
tiffs' dee<l,  etc.  A  Juiy  was  waived,  and  the 
trial  i-esulted  In  a  Judgment,  on  May  25, 1891, 
In  favor  of  all  the  defendants,  and  for  costs, 
and  for  Nichols  for  the  land,  canceling  plain- 
tiffs' deed  under  sheriff's  sale  of  date  No- 
vember 5, 1S90.     Plaintiffs  have  appealed. 

B.  O.  Walker,  for  plaintiffs  In  error.  Oor- 
wln  &  Shaw,  for  defendants  In  error. 


COLLARD,  J.,  (after  stating  the  fart-O 
The  judgment  set  up  by  plaintiffs  was  rea- 
dered  In  Galveston  county  In  their  favor 
against  Dennis  Corwin  on  the  8th  of  Decem- 
ber, 1884,  and  the  sheriff's  deed  to  them  was 
dated  Novnnber  6,  1890.  After  plainUffs 
had  offered  in  evldoice  their  Judgmeot 
against  Corwin,  executions,  recorded  abstract 
of  Judgment,  and  deed  by  the  sheriff  under 
the  execution  sale  for  the  consideration  of 
$35,  they  made  an  oral  motimi  aaking  the 
eoiu't  to  put  the  witnesses  for  platntifl^ 
Dennis  Corwin  and  A.  W.  Nichols,  defend- 
ants, under  the  rule,  which  motion  was  over- 
ruled, because  they  were  parties  defendant, 
and  because  no  affidavit  was  made  in  sup- 
port of  the  motion  that  the  ends  of  Justioe 
required  the  witnesses  to  be  jdaced  under 
the  rule,  this  having  heretofore  been  the  ptar- 
tlce  in  the  county.  Plaintiffs  excepted  t» 
the  ruling,  and  now  assign  It  as  error.  1^ 
necessity  of  placing  the  witnesses  under  the 
rule  is  usually  a  matter  for  the  exercise  of 
the  sound  discretion  of  the  trial  court  and. 
unless  such  dIscretlMi  Is  apparently  abused. 
It  will  not  be  revised  on  appeal  1  GreeoL 
Sv.  432.  In  this  case  the  rule  was  Inv(Aed 
<»ily  as  to  two  of  the  parties  defendant  In 
such  case,  at  least,  we  think  the  action  of 
the  court  should  not  be  revised,  unless  it  be 
made  to  appear  that  the  trial  judge  abused 
bis  discretion,  evai  If  It  could  then  be  done, 
they  protesting.  In  this  respect  this  case  is 
distinguished  from  the  case  of  Watts  v. 
HcJland,  56  Tex.  Sa  It  Is  true,  Corwin  an- 
swered with  the  other  defendants,  setting  Dp 
title  to  the  land  In  Nichols,  thereby.  In  effect 
disclaiming  title  in  himself,  but  he  did  not 
disclaim  in  form,  and  for  all  purposes  other 
than  the  title  he  was  a  party.  We  do  not 
find  that  there  was  reversible  error  In  the 
ruling  complained  of. 

Corwin  was  admitted  to  be  the  commoa 
source  of  title,  and  he  conveyed  the  land  is 
controversy  to  defendant  Nichols  by  deed 
dated  January  25,  1S87,  which  deed,  philn- 
tlffs  say,  was  made  In  flraud  of  Corwin'* 
creditors,  and  was,  therefore,  void.  aisId- 
tlffs  <daimed  title  in  themsdves  by  virtue 
of  a  Judgment  In  their  favor  against  defend- 
ant Dennis  Corwin,  rendered  in  Galveston 
county,  Tex.,  December  8,  1884,  tor  $1,226.53, 
and  10  pet  cent  interest  x>er  annum  from 
date,  upon  which  first  execution  issued  Jan- 
uary 30,  1885,  returned  nulla  bona,  and  an 
execution— the  sixth— Issued  October  7,  1800, 
im  tlie  Judgment,  directed  to  the  sheriff  of 
Travis  county,  with  return  showing  levy  on 
the  land  In  suit  on  the  I3th  day  of  October. 
1800,  sole  of  the  land  by  tiie  sheriff  on  4tk 
'lay  of  November,  1890,— first  Tuesday  ia 
the  mouth,— and  sale  to  plaintiff^  for  the 
sum  of  $35;  all  of  which  documents  were 
read  In  evidenc:?.  Plaintiffs  also  read  In  evi- 
dence sheriff's  deed  pursuant  to  the  sale, 
dated  November  5,  1890.  the  deed  purportlne 
to  convey  all  tlie  estate  of  Corwin  owned  is 
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the  land  on  the  25th  day  of  March,  1885. 
Besides  the  deed  of  Corwln  to  Nichols  for 
(be  land,  the  latter  claimed  the  land  by  vir- 
tue of  judgment  against  Cor  win  and  execu- 
tion sole  to  himself,  which  judgment  was 
rendered  by  Justice  of  the  Peace  of  Trayis 
County  Fritz  Tegener,  on  the  27th  day  of 
September,  1881,  in  favor  of  John  A.  Webb 
&  Bro.,  for  $73  and  $10.05  collection  fee, 
and  ail  costs,  for  which  execntlon  was  or- 
dered. After  such  order,  the  judgment  pro- 
ceeds and  concludes:  "And  it  further  ap- 
l)earlng  to  the  court  that  the  title  to  one  3% 
i;ear  does  not  pass  to  defendant,  and  that 
the  said  wagwi  t>e  taken  and  sold  to  satisfy 
the  demand  of  plaintiff."  To  prove  this 
judgment,  defendants  offered  the  justice's 
original  docket  containing  it,  and  it  w&a  ad- 
mitted by  the  court,  over  objections  of  plain- 
tilt  that  the  Judgment  must  be  shown  by  a 
certified  copy.  In  tliis  there  was  no  error. 
Hardin  v.  Blackshear,  60  Tex.  132;  Houze  v. 
Houze,  16  Tex.  5!)S;  Wallis  v.  Beauchamp, 
15  Tex.  303. 

It  was  also  objected  that  the  judgment 
foreclosed  a  lien  on  a  wagon,  and  did  not 
order  execution,  on  which  land  could  be 
sold.  The  officer  who  levied  the  executioD 
testified  that  the  wagon  could  not  be  found. 
The  judgment  does  order  execution.  There 
was  no  error  in  admitting  the  judgment 
Key.  St  art.  1310.  The  execution  Issued  un- 
der the  foregoing  judgment  on  the  17th  day 
of  October,  1881,  out  of  the  justice's  court, 
x-ead  in  evidence  by  defendants,  commands 
the  sherlft  "that  of  the  goods  and  chattels, 
lands  and  tenements  of  said  Dennis  Corwln, 
and  first  out  of  the  one  3Vi  gear  on  which 
the  plaintiflr  holds  a  lien,  and  to  which  wag- 
on the  title  should  not  pass  until  fully  paid 
for,  yon  make  the  said  sum  of  $73,  and  the 
further  sum  of  ten  95-100  dollars  collection 
fee  and  $4  85-100  costs,  together  with  costs 
of  this  execution,"  etc.  The  return  of  the 
office-  on  the  execution  shows  that  on  No- 
vember 2,  1881,  he  levied  the  execution  "on 
1,200  acres  of  land  out  of  the  John  L.  Bray 
survey,  second-class  headright  abstract  No. 
74,  situated  in  Travis  county,  Texas,"  and, 
after  proper  advertisement,  sold  the  same  on 
legal  sale  day,  December  6,  1881,  in  legal 
hotnrs,  at  the  courthouse  door,  to  Albert 
Nidiols,  for  the  sum  of  $101,  the  highest  bid, 
the  proceeds  of  which  were  applied  to  the 
satisfaction  of  the  execution.  Plaintiffs  in 
error  objected  to  the  execution  and  return  in 
evidence,  because  it  directs  that  the  wagon 
be  first  sold,  which  was  not  done.  This  ob- 
jection was  not  good,  because,  as  we  have 
tiefore  seen,  the  wagon  could  not  be  found. 

It  is  also  objected  to  the  execution  that  it 
was  not  admissible  because  the  return  on 
the  same  "is  void  f<M*  imcertalnty,  and  does 
not  describe  the  land  sued  for."  The  deed 
made  by  the  sheriff  pursuant  to  the  sale,— 
of  date  December  7,  1881, — read  In  evidence 
by  defendants,  to  Nichols,  was  objected  to 


upon  the  ground  that  it  was  not  supported 
by  a  valid  judgment  execution,  levy,  and 
sale.  These  objections  are  now  lnslste<l  on 
by  plaintiffs  in  error  by  assignment  of  er- 
ror. The  deputy  sheriff,  Hart,  who  made 
the  levy,  sale,  and  deed,  testified:  "I  did  nut 
find  the  wagon,  and  I  asked  Mr.  0<»:wln 
to  point  out  property  for  a  levy,  and  he 
pointed  out  this  land,  and  tcdd  me  to  levy 
on  It;  and  I  levied  oa  this  land.  I  could  not 
find  the  wagon.  He  said  he  was  indebted 
to  Nichols  several  thousand  dcdlars,  and  'I 
want  him  to  have  the  land;  and  you  sell  it, 
and  Nichols  will  buy  it  in.'  I  think  he  saia 
something  about  the  title;  that  Nichols  had 
a  title,  nnd  it  was  lost,  or  something  to  that 
effect  Nichols  was  living  on  the  land,  and 
Corwln  said  Nichols  had  a  title  to  this  land, 
but  had  lost  it;  and  he  wanted  Nichols 
to  take  care  of  the  old  folks,  and  for  his 
services  at  Jail.  My  memory  is  not  clear 
about  It  I  think  he  said  he  wanted  it  scdd 
to  strengthen  Nichols'  title."  There  Is  no 
evidence  tending  to  show  that  Corwln  was 
insolvent  at  the  time  the  levy  was  made. 
He  l)ecame  insolvent  in  1885,  and  has  sinco 
been  insolvent  His  testimony  and  that  of 
Nichols  both  tend  to  prove  that  in  1879,  or 
prior  thereto,  Corwln  executed  a  deed  to 
Nichols  for  one-half  of  the  l,20p  acres  in 
controversy  In  conslderati<»i  of  Nichols'  in- 
terest in  another  survey  of  50  acres  of  land, 
which  deed  was  destroyed  by  fire.  In  a  trunk 
that  bel(Higed  to  Nichols'  sister.  Corwln  was 
sheriff  of  Traverse  county  for  four  years, 
and  during  tliat  time  Nichols  served  as  jailor 
at  $45  per  month,  which  were  drawn  and 
used  by  Corwhi,  Nichols  not  deriving  any 
benefit  from  It  This  being  the  condition 
of  their  business,  Corwln  executed  the  deed 
to  NIdiols  in  evidence  for  the  whole  1,200 
acres,  of  date  January  25,  1887,  attacked  by 
nlalntlffs  tor  fraud.  This  last-named  deed 
recites  "that  heretofore,  to  wit  about  the 
year  1880,  I  made  and  executed  to  A.  W. 
Nichols  a  good  and  sufficient  deed  of  con- 
veyance to  the  land  hereinafter  described 
for  and  In  consideration  of  $2,000,  the  said 
deed  having  been  burned  by  accident,  wltti- 
out  record.  For  the  above  considerations  I 
hereby  have  granted,"  etc.,  proceeding  to 
convey  the  1,200  acres  of  land  conveyed  to 
him,  the  grantor,  by  A.  M.  Cox,  on  Septem- 
ber 27.  1873.  Though  the  description  of  the 
land,  as  shown  by  the  return  of  the  sheriff, 
may  not  ordinarily  be  sufficient  to  support 
a  judicial  sale,  seeming  to  be  an  imdeflned 
nart  of  a  larger  survey,  we  think  the  execu- 
tion, levy,  return,  and  deed  by  the  sheriff 
were  admissible  upon  the  issue  of  fraud  set 
UD  by  plaintiffs  in  the  later  deed  of  January 
25,  1887,  by  Corwln  to  Nichols;  and,  sec- 
ondly, admissible  upon  the  ground  that,  the 
proceedings  of  sale  being  by  consent  and  by 
direction  of  Corwln,  the  strict  rule  as  to  de- 
scription of  the  land  in  judicial  sales  would 
not  apply,  and,  such  being  the  case,  the  de- 
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Bcrlptlon  would  be  good.  The  eyidence  does 
not  raise  a  euapicloa  of  fraud  when  the  lery 
and  sale  were  made,  and,  no  one  being  in- 
terested but  C!orwin  and  Nichols,  the  former, 
by  directing  the  officer  to  make  the  levy, 
and  adopting  It,  waived  the  irrogularlty,  it 
being  such  defect  only  as  would  defeat  a 
forced  sale.  In  the  case  of  Wilson  v.  Smith, 
50  Tex.  809,  870,  the  question  was  one  of 
uncertainty  of  description  of  land  levied 
upon.  The  levy  was  upon  160  acres  of  land, 
being  a  part  at  the  homestead  tract  ot  said 
James  Bankston,  (defendant,)  exduslve  of 
200  acres  exempt  by  law.  It  was  In  evi- 
dence that  James  Bankston  pointed  out  the 
excess  of  his  homestead  tract  over  200  acres 
tor  levy,  and  was  present  at  ana  assented 
to  the  sale.  The  court,  on  appeal,  held  that 
the  levy  was  not  so  uncertain  as  to  make 
it  void  under  an  ordinary  execution,  and  pro- 
ceed to  say:  "But,  however  it  might  be  In 
case  of  such  a  levy  and  sale  If  objected  to 
in  time  by  the  defendant  in  execution  in  this 
case,  it  was  averred  and  proved  that  the 
levy  was  made  on  the  land  as  pointed  out 
by  James  Bankston  himself,  and  that  Ite 
was  present  at  and  assented  to  the  sal& 
The  purchaser,  moreover,  appears  to  have 
gone  Into  peaceable  possession,  and  re- 
mained until  after  Bankston's  death.  These 
fiicts  are  sufficient  to  show  a  waiver  by 
Baukston  of  any  irregularities  in  tlie  levy 
or  sale,"— evldmtly  meaning  the  uncertainty 
of  description,  as  that  was  the  <xily  irregu- 
larity in  the  sale.  Id.  870.  In  the  case  be- 
fore'Us  the  officer  was  acting  by  authority 
of  a  legal  writ,  and  with  the  consent  and 
dlrecticm  of  the  owner.  C!orwln  has  aver 
since  the  sale  recognized  and  affirmed  Nich- 
ols' title  to  the  land.  In  such  case,  the 
authority  of  the  sherlfT  to  sell  does  not 
depend  s(^ely  upon  a  compliance  with  the 
law  strictly  applied,  bat  by  such  authority, 
and  with  the  consent  and  direction  of  the 
owner.  It  is  not  an  enforced  agency  without 
consent,  but  a  voluntary  agency  agreed  to 
by  him.  We  cannot  hM  that  the  sale  to 
Nichols  was  void  because  (rf  defects  in  the 
description  of  the  land  levied  upon,  or  for 
otlier  causes  set  up. 

There  was  ample  testimony,  though  some 
to  the  contrary,  to  support  the  finding  of  the 
court  that  the  subsequent  deed  executed  by 
Corwln  to  Nichols  was  made  in  good  faith, 
and  upon  a  good  and  valuable  consideration; 
and  such  conveyance  would  cure  any  defects 
in  the  sale  under  execution.  Walker  v.  Bm- 
erson,  20  Tex.  706. 

We  do  not  find  any  merit  in  the  assign- 
ment that  plaintiffs  acquired  a  Judgment  lien 
nix>n  the  land  l>efore  Corwin  conveyed  the 
land  to  Nichols  by  the  deed  of  January  25, 
1887.  Plaintiffs  in  error  contend  that  their 
abstract  of  judgment  was  recorded  and  in- 
dexed in  Travis  county  on  March  25,  1885. 
The  copy  of  the  abstract  of  the  Judgment 
referred  to  is  as  follows: 


"State  of  Texas,  Galveston  county.  In  dis- 
trict court,  Dec  term.  1884.  (12,138.)  F.  J. 
Willis  &  Bro.  T.  DennlB  Garwin.  Date  ot 
Judgment,  Dea  8,  iSSi. 

Aiuouut  of  jadgment $1,226  35 

Amount  of  coats 12  20 

Amounts  of  credits none 

Amount  doe 1,226  55 

12  20 

$1,238  75- 
This  abstract  was  certified  as  correct  by 
the  clerk  of  the  district  court  of  Galveston 
county  on  the  ISth  day  of  Marcli,  1SS5. 
There  are  indorsements  and  statements  oa 
the  copy  as  follows:  "Filed,  Mch.  21.  1885, 
at  12  o'clock  A.  M.  Recorded,  Mch.  25,  1885, 
at  10  o'clock  A.  M."  And  indexed  on  the  re- 
verse side  of  said  index  as  follows:  "Cor- 
win, Dennis,  445."  And  Indexed  on  the  di- 
rect side  of  said  Index  as  follows:  "No.  12.- 
139.  WUlIa  &  Bro.  ▼.  D.  Ckwwin.  4*i" 
Then  follows  the  certificate  of  the  coonty 
cl«k  of  Travis  county,  that  the  foregoing  Is 
a  "true  and  correct  copy  of  its  ori^nal,  and 
that  the  Indexes  thereof,  as  the  same  appears 
on  said  indexes  and  the  Judgment  record  of 
said  county.  Book  L,  pp.  445,"  which  certifi- 
cate is  made  AprU  20,  1891.  The  statute  re- 
quires that  the  index  to  Judgment  abstracts 
recorded  "shall  show  the  name  of  each  plain- 
tiff and  of  each  defendant  In  the  Jadgment" 
and  then,  when  the  Judgment  has  been  re- 
corded and  indexed  as  provided  by  statute, 
it  shall,  from  the  date  of  such  record  and 
index,  "operate  as  a  lien  upon  all  the  real 
estate  of  the  defendant  situated  in  the  coun- 
ty," etc  Rev.  St  arts.  3158,  3159.  This  stat- 
ute must  be  strictly  complied  with  to  create 
the  lien  provided  for.  It  has  been  held  tliat 
the  firm  name  alone  of  a  party  to  the  Jadg- 
ment In  the  index  is  not  a  compUaaoe  with 
the  statute.  Gin  Ck>.  v.  Oliver,  TB  Tex.  182, 14 
S.  W.  Sep.  451.  No  Hen  was  created  by  the 
forgoing  record  and  index.  The  same  ab- 
stract was  r^Ied  and  indexed  in  the  records 
of  Travis  county  June  28,  1887,  aft^r  Cor- 
win's  deed  to  Nichols  was  executed  and  re- 
corded. The  names  of  each  member  of  the 
firm  had  been  added  in  the  style  of  the  case, 
and  an  index  made  to  correspond,  giving  the 
names  ot  the  individual  members  of  the  plain- 
tiffs' firm.  If  this  last  record  and  index 
could  create  a  lien.  It  did  not  affect  the  right 
of  Nichols  under  his  deed  previously  execut- 
ed and  recorded. 

The  last  contention  of  plaintiffs  to  tiiat 
"the  court  erred  in  rendering  Judgment  fbr 
defendant  Nichols  on  his  cross  action  against 
the  plaintiffs  to  reipove  cloud  from  title,  he- 
cause  there  was  no  pleading  to  Justi^  sncb 
Judgment  against  plaintiff,  for  the  pleadings 
of  the  defendants  nowhere  allege  ownership 
of  the  land  sued  for  in  defendant  A.  W. 
Nichols,  and  do  not  describe  any  land,  and 
contain  no  data  upon  which  to  base  said 
Judgment  on  cross  action."  It  wUl  be  bone 
in  mind  that  plaintiffs  set  up  tltelr  title  by 
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virtue  of  their  levy  and  sale  rmder  execu- 
tion, and  attadced  the  deed  of  Corwln  (Crom 
whom  both  parties  claimed)  to  Nlcb<d8 ,88 
made  In  fraud  of  creditors,  and  that  It  was 
without  consideration,  praying  for  cancella- 
tion of  the  same.  Defendants  denied  these 
ayerments;  set  up  that  the  land  was  not  the 
property  of  Corwln  at  the  time  of  the  levy 
and  sale  to  plalntUCs;  that  It  was  not  sub- 
ject to  his  (Oorwln's)  debt  to  plaintiffs;  that 
the  deed  of  plaintiffs.  Its  record,  and  asser- 
tion of  title  thereunder,  was  a  dond  upon 
defoidants'  title,  and  dlsQulets  and  disturbs 
them  in  their  iwssesslon  and  enjoyment  of 
the  premises;  on  account  of  which  they 
prayed  that  plaintiffs'  deed  and  sale  be  can- 
celed, and  that  the  "said  land  be  decreed  not 
subject  to  the  debt  of  plaintiffs,"  and  that 
defendants  ^  hence,  etc.  The  court  adjudg- 
ed the  land  to  Nichols,  canceled  the  sheriff's 
deed  to  plaintiffs,  and  removed  cloud  from 
Nichols'  title  created  thereby.  Taking  the 
pleadings  of  both  parties  together,  and  the 
issues  made  by  them,  we  are  of  opinion  that 
tbey  warranted  the  Judgment  of  the  court 
and  the  relief  granted.  We  find  no  error  in 
tbr  Judgment  and  it  Is  afBrmed. 


FLBNNBR  et  *1.  v.  WAI/KBR, 

(Court  of  Civil  Appeals  of  Texas.    Nov.  10, 
18W3.) 

Admjnistbatok's  Sales  —  Collatsbai.  Attack — 
Appeal— Pkksumptions. 

1.  An  administrator's  sale  to  pay  debts  Is 
not  subject  to  collateral  Httack  on  the  ground 
Ibat  deceased  was  a  Tolunteer  in  the  Texas 
sriiiy  from  a  foreign  country,  and  that  bis  es- 
tate WAS  therefore  exempt  from  adminlstrBtlon 
by  creditors,  under  Act  Jan.  14,  ItyU,  where 
the  eyfdenje  leaves  it  uncertain  as  to  whether 
deceased  was  a  resident  of  Texas  at  the  date  of 
the  declaration  of  independence,  March  2,  1836, 
and  hencr  a  citizen  of  the  republic,  under  sec- 
tion 10  of  the  "General  ProTisions"  of  the  con- 
stitution. 

2.  Tho  facts  that  administration  on  an  es- 
tate was  not  ((ranted  nntii  after  the  en»lrationof 
10  rears  from  decedent's  death,  and  that  the 
rerord-)  of  the  probate  court  fail  to  show  wheth- 
er deoedent  was  a  resident  of  the  county  or 
had  property  there,  or  whether  any  claim 
against  the  estate  was  ever  presented,  allowed, 
or  filed,  are  not  sufficient  to  inrahdate  the  ad- 
ministrator's siale  of  land  for  payment  of  debts 
on  collateral  attack  by  the  heirs. 

3.  In  trespass  to  try  title  by  the  heirs  of  a 
deceased  owner  of  a  head-right  certificate 
SRMinst  the  purchaser  thereof  at  an  admin- 
istrator's sale,  where  the  finding  of  the  trial 
court  identify  this  certificate  as  the  one  on 
which  a  patent  for  the  land  in  dispute  was  sjib- 
se<iuently  issued  to  the  purchaser  by  the  estate, 
the  court  of  civil  appeals  will  presume.  In  the 
absence  of  the  patent  from  the  record,  that  it 
contained  the  nsual  showing  that  it  was  issued 
by  virtue  of  a  location  of  the  head-right  certifi- 
cate  purchased   at  the  administrator's   sale. 

Appeal  from  district  court,  Tamps  saw  coun- 
ty; W.  A  Blackburn,  Judge. 

Trespass  to  try  title  by  S.  A  Flenner  and 
others  sgalnst  A.  S.  Walker,  Jr.  From  a 
Jndgmont  in  defendant's  favor,  plaintiffs  ap- 
peal.   Affirmed. 


The  other  facts  fully  appear  in  the  foDow- 
ing  statement  by  FISHBR,  C.  J.: 

An  action  of  trespass  to  try  title,  by  the 
appellants  against  the  appellee,  to  recover 
the  Samuel  Flenner  one-third  league  head- 
right  survey,  patented  to  the  heirs  of  Samuel 
Flenner,  deceased.  The  court  below  ren- 
dered Judgment  in  favor  of  appellee,  and  that 
the  plaintiffs  take  nothing  by  their  suit 
This  court  finds  the  following  as  the  facts, 
as  gathered  from  the  record:  (1)  The  laud 
in  controversy,  that  described  in  the  plaln- 
tlffis'  petition,  was  patented  to  the  heirs  of 
Samuel  Flenner  on  March  7,  1854,  by  the 
state  of  Texas.  (2)  Samuel  Firmer  died 
some  time  between  the  years  1839  and  1S42. 
<8)  Appellants  Catherine  Flenner,  Margaret 
Morgan,  Elizabeth  Beaver,  wife  of  F.  O. 
Beaver,  John  ODlespIe,  and  Anna  Peightal, 
wife  of  James  Peightal,  were  heirs  of  said 
Samuel  Fleimer.  It  was  shown  that  there 
were  other  heirs  of  said  Flenner,  but  their 
names  are  not  known.  (4)  Deed  executed 
by  John  H.  Isbell,  administrator  of  the  es- 
tate of  Samud  Flenner,  to  William  R.  Baker, 
dated  December  15,  1852,  conveying  the  one- 
third  of  league  head-right  certificate  Issued 
to  Samuel  Flenner.  (5)  This  deed  was  exe- 
cuted under  the  following  proceedings  had 
In  the  administration  of  the  Flenner  estate: 
"Estate  of  Sam!  Flenner.  Be  it  remembered 
that  the  following  proceedings  were  held 
before  the  Honble.  court  held  in  and  for 
the  county  of  Harris  and  state  of  Texas,  in 
the  matter  of  aiH>Ucatlon  for  administration 
of  this  estate,  in  words,  characters,  &  flgnrrs 
as  follows,  to  wit:  'Petltn.  Isbell.  Petition 
J.  H.  Isbell,  filed  June  4th,  1851:  "To  the 
Honorable  County  Court  of  Harris  Coimty: 
Tour  petitioner,  John  H.  Isbell,  respectfully 
represents  that  Samuel  Flenner,  a  citizen  of 
said  cotmty,  died  several  years  since  intes- 
tate; that  he  left  some  property  whl(* 
needs  looking  after;  that  there  are  no  kindred 
of  said  Gates  known  to  your  petitioner  in 
Texas;  that  debts  are  due  by  said  estate; 
and  that  yotu:  petitioner  Is  a  creditor,  and 
he  beeves  that  the  property  shotdd  be  made 
available  In  order  that  said  debts  be  paid. 
He  prays,  therefore,  that  he  be  appointed 
administrator  of  the  said  estate  of  Samuel 
Flenner,  dec'd,  with  full  powers  as  such, 
and  according  to  law,  and  as  In  duty  bound 
he  will  ever  pray.  John  H.  Isbell."  Notice 
given.  Notice  application:  "Notice  of  this 
application  was  this  day  given  by  me  as  the 
law  directs.  June  19th,  1851.  W.  R.  Baker, 
Clk."  Petition  Apprd.  From  the  minutes  of 
June  term,  1851,  June  30t!li:  "The  petition 
of  John  H.  Isbell  for  the  appointment  of 
administrator  of  the  estate  having  been  con- 
sidered, and  it  appearing  to  the  court  that 
legal  notice  of  this  application  has  been 
given,  as  required  by  law,  &  no  one  appear- 
ing to  contest  the  same.  It  la  ordered,  ad- 
Judged,  &  decreed  by  the  court  that  John  H. 
Isbell  be,  &  he  is  hereby,  appointed  admln- 
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istrator  of  the  estate,  with  full  power  as 
such,  subject  to  the  orders  of  court,  with 
authority  to  receive  Into  possession  all  of  the 
eftocts  of  decedent."  Inventory  ordered:  "It 
Is  further  ordered  that  he  file  an  Inventory 
of  all  of  the  effects  of  said  estate.  It  Is 
further  ordered  that  A.  0.  Davis,  John  D. 
Bergin,  &  Jas.  B.  Hogan  be,  and  they  are 
hereby,  appointed  to  appraise  said  estate. 
It  Is  also  ordered  that  he  file  a  bond  in 
double  the  value  of  the  Inventory,  with  se- 
ouiitlcs,  to  be  approved  by  the  court  It  is 
further  ordered  that  the  estate  be  con- 
tinued." Inventory.  Inventory,  filed  July 
15th,  1851:  "Estate  Saml.  Flenner.  Inven- 
tory, as  furnished  by  J.  H.  Isbell,  Adnir.: 
To  amt  of  pay  due  him  for  services  on  Santa 
Fe  expedition,  probable  amount  about  $300. 
$120.00.  We  certify  that  the  foregoing  In- 
ventory is  correctly  appraised  by  us.  Rob- 
ert Lockhart,  Henry  Levenhagen.  Sworn  & 
subscribed  before  me,  W.  R.  Balder,  Clk.  I 
hereby  certify  that  the  foregoing  Inventory 
contains  all  the  property  of  the  estate  of 
Samuel  Flenner,  dec'd,  Imown  to  me,  John 
H.  Isbell.  Sworn  &  subscribed,  W.  R.  Baker, 
Clerk."  From  the  minutes  of  July  term, 
1S51,  July  28th:  "The  administrator  of  this 
estate  having  bis  inventory  of  the  property 
of  this  estate  duly  appraised  and  sworn  to 
according  to  law,  it  is  ordered  that  the  same 
l>e  approved  &  recorded.  Also,  having  filed 
his  bond  with  secui-itles  conditioned  as  the 
law  requires,  it  Is  ordered  that  the  same  be, 
&  it  is  hereby,  approved.  It  Is  also  ordered 
that  said  bond  bo  entered  of  record.  It  is 
also  ordered  that  the  derk  Issue  the  usual 
letters  of  administration."  Petition  for  sale, 
filed  July  29th,  1851:  "To  the  Hon.  CJounty 
Court  of  Harris  County:  Tour  petitioner,  J. 
H.  Isbell,  administrator  of  the  estate  of  S. 
Flenner,  dec'd,  respectfully  represents  to  the 
court  that  said  estate  consists  of  a  cer- 
tificate of  public  debt  of  the  state  of  l^exas 
for  aI)out  $275.00,  and  that  no  other  prop- 
erty has  come  to  his  hands.  He  represents 
that  said  estate  Is  Indebted  to  a  considerable 
amount,  say  seventy  dollars,  due  Wm.  Isbell, 
wliich  has  been  presented,  and  that  he  knows 
of  no  other  debts;  also  that  your  petitioner 
has  expended  about  ten  dollars  for  said  es- 
tate to  obtain  the  property,  and  that  the 
cost  of  court,  he  Is  informed,  will  amount  to 
forty  dollars,  &  that  he  has  no  means  In  his 
hands  wherewith  to  pay  said  claims.  He 
prays,  therefore,  that  he  be  allowed  to  sell 
the  aforesaid  property,  in  order  that  cost 
of  court  &  the  debts  may  be  paid,  &  as  in 
duty  bound,  &c.  John  H.  Isbell.  Sworn  to 
&  subscribed,  W.  R.  Baker,  Qerk."  From 
the  minutes  of  the  July  term,  1851,  July  28: 
"The  Admr.  of  this  estate  having  filed  tils 
petition  for  a  sale  of  the  same,  having  been 
considered,  It  Is  ordered,  adjudged,  and  de- 
creed by  the  court  that  J.  H.  Isbell,  Admr. 
of  this  estate,  sell  at  public  auction,  to  the 
highest  bidder,  for  cash,  at  the  courthouse 


door  of  Harris  county,  after  ten  days'  no- 
tice, the  certificate  of  public  debt  due  this 
estate,  for  services  on  the  Santa  Fe  expedi- 
ti6n.  It  is  also  ordered  that  be  report  said 
sale  to  the  Sept  term  next.  It  is  also  or- 
dered that  an  order  of  sale  issue  In  terms  of 
the  law.  Also  ordered  that  the  estate  be 
continued."  a/c  Sales,  filed  September  20 
1851:  "To  the  Hon.  County  Court  of  Harris 
County:  The  undersigned  administrator  of 
the  estate  of  Samuel  Flenner,  dec'd,  begs 
leave  to  report  that  in  obedience  to  an  or- 
der of  the  court,  he  sold  according  to  law  It 
said  order,  after  ten  days'  notice,  the  certifi- 
cate of  public  debt  granted  to  this  decedent 
for  services  in  the  Santa  Fe  ^cpedition,  and 
the  same  brought  the  sum  of  thirty-five  dol- 
lars, and,  there  being  no  higher  bid,  the  same 
was  sold  for  the  sum.  John  H.  IslteU. 
Sworn  and  subscribed  before  me.  Sept  20th. 
1851.  W.  R.  Baker,  Clk."  Petition  for  salo. 
filed  Mch.  29,  1852:  "To  the  Hon.  Oonnty 
Court  of  Harris  Comity:  Yoor  petitioner. 
John  H.  Isbell,  administrator  of  the  estate 
of  Samuel  Flenner,  deceased,  respectfully 
represents  that  said  estate  consists  of  a  cer- 
tificate for  one-third  of  a  league  of  land, 
the  head  right  of  said  decedent  issued  by 
the  board  of  land  commissioners  of  Harris- 
burg  county,  upon  which  he  has  obtained 
from  the  Comr.  Genl.  a  duplicate.  He  fur- 
ther represents  that  said  estate  is  Indebted 
to  your  petitioner  in  the  sum  of  four  hun- 
dred dollars,  and  that  the  cost  of  court  ft 
of  administration  will  amotmt  to  abont  for^ 
ty-five  dollars,  &  that  he  lias  paid  out  for 
obtaining  duplicate  certificate  the  som  of 
seven  dollars;  and  he  further  represents  that 
he  has  no  means  of  said  estate  wherewith  to 
pay  said  claims,  and  that  a  sale  Is  neces- 
sary. The  premises  considered,  be  prays 
that  he  be  permitted  to  sell  said  certlflcate, 
also  the  land  upon  which  the  same  may  be 
located,  as  well  as  all  grants  of  land  by 
virtue  thereof,  to  be  made  by  the  Govt  of 
Texas  to  the  said  Samuel  Flenner,  or  his 
heirs  or  legal  representatives.  John  H.  Is- 
bell, Administrator.  Sworn  to  &  subs,  be- 
fore me.  W.  B.  Baker,  Clk."  From  the  min- 
utes of  the  Mch.  term,  1852,  Mch.  29th: 
"The  petition  of  the  administrator  of  this 
estate  for  a  sale  having  been  duly  considered, 
it  Is  ordered,  adjudged,  and  decreed  that  the 
administrator  of  this  estate  sell  at  public 
auction,  to  the  highest  bidder,  on  a  credit 
of.  twelve  months,  at  the  courthouse  door 
of  Harris  cotmty,  on  the  first  Tuesday  of 
May,  A.  D.  1852,  within  the  hours  prescribed 
by  law,  after  twenty  days'  notice  by  posting, 
the  head-right  third  of  a  league  of  land  cer- 
tificate issued  to  this  decedent  by  the  board 
of  land  commissioners  of  Harris  county,  1st 
class,  and  upon  which  a  duplicate  has  issued, 
slgnd.  by  S.  Crosby,  commissioner  of  the 
general  land  office;  also  the  land  upon  wMch 
the  same  may  be  located,  as  well  as  all 
grants  of  land  by  virtue  of  said  bead  tight 
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to  be  granted  by  the  Gort  of  Texas  to  the 
said  decedent,  or  his  heirs  or  legnl  repre- 
■entatlvea;  and  the  said  administrator  Is  or- 
dered to  report  said  sale  to  the  May  term 
of  this  court"  a/c  Sales,  filed  May  4th,  18512. 
"The  Admr.  of  this  Est.  of  Saml.  Fleuner, 
dec'd,  begs  leave  to  report  to  the  HonL  coun- 
ty court  of  Harris  county  that,  in  obedience 
to  an  order  of  said  court  entered  at  the  last 
Mch.  term,  1852,  he  sold  at  public  auction, 
to  the  highest  bidder,  on  a  credit  of  twelve 
months,  at  the  courthouse  door  of  Harris 
county,  within  the  houns  of  10  A.  M.  &  4 
P.  M.  on  Tuesday,  the  4th  May,  1852,  after 
notice,  by  posting  at  the  courthouse  door 
of  said  county  and  at  three  other  public 
places  outside  of  the  dty  of  Houston,  in 
said  county,  the  head-right  third  of  a  league 
granted  to  Samuel  Flenner  by  the  board 
of  land  commissioners  of  Harrisburg,  Ist 
class,  &  the  duplicate  thereof  issued  by  the 
Comr.  of  the  Geul.  land  office,  together  with 
the  land  upon  which  the  same  may  be  located; 
and,  Wm.  R.  Bakor  being  the  highest  and  best 
bidder  for  the  same,  at  the  si'm  of  seventy 
dollars,  &  no  one  bidding  .my  more,  the 
said  certificate  was  sold  m  him.  John  H. 
Isbell,  Administrator.  Sworn  to  &  sub- 
scribed before  me.  May  4,  1852.  W.  R. 
Baker,  Clk."  From  the  minutes  of  June 
term,  1852,  June  28th:  "The  Admr.  of  this 
estate  having  filed  his  report  of  a  sale  made 
l»y  virtue  of  an  order  of  this  court  entered  at 
the  last  March  term,  &  the  same  having  been 
examined,  and  the  sale  inquired  into,  and 
it  appearing  to  the  court  that  said  sale  has 
been  conducted  in  all  respects  according  to 
law  &  the  order  of  sale.  It  is  therefore  or- 
dered, adjudged,  &  decreed  by  the  court 
that  said  sale  be,  &  the  same  Is  hereby,  ap- 
proved, in  all  things  confirmed.  It  is  also 
ordered  that  John  H.  Isbell,  Admr.  of  the 
estate  of  Samuel  Flenner,  dec'd,  execute  & 
deliver  to  Wm.  R.  Baker,  the  purchaser  at 
said  sale,  a  deed  &  transfer  of  the  right  & 
title  of  said  estate  in  &  to  a  head  right  of  a 
third  of  a  league  of  land  granted  to  Samud 
Flenner  by  the  board  of  land  commission- 
ers of  Harrisburg  county,  1st  class,  &  the 
duplicate  issued  by  the  Genl.  land  office,  to- 
gether with  the  land  upon  which  the  same 
may  be  located." ' "  (6)  Deed  from  Wm.  R. 
Baker  to  the  heirs  of  Mathias  Wilbarger, 
dated  April  6,  1855,  conveying  the  land  In 
controversy.  (7)  The  appellee.  Walker,  Is 
one  of  the  heirs  of  Wilbarger,  and  has  -ac- 
quired the  Interest  of  the  other  Wilbarger 
heirs  to  the  land  In  controversy. 

Matthews  A  Wood,  for  appellants.  W.  B. 
Abney,  Walter  Acker,  and  Terrell  &  Walk- 
nr,  for  appellee. 

FISHBR,  0.  J.,  (after  stating  the  facts.)  1. 
The  first  assignment  of  error  attacks  the 
validity  and  legality  of  the  administration 
sale  of  the  certificate,  for  the  reason  that  It 


appears  that  Samuel  Flenner  was  a  volun- 
teer In  the  Texas  army  from  a  foreign  coun- 
try, and  was  killed  in  one  of  the  battles  of 
the  republic;  therefore,  that  his  estate,  un- 
der the  art  of  January  14,  1841,  was  exempt 
from  admlnlstraUon,  as  It  was  not  shown 
that  the  person  administering  was  entitled  to 
the  estate  as  next  of  iUn,  nor  that  the  heirs 
or  next  of  kin  of  said  Samuel  Flenner  au- 
thorized the  administration.  The  only  evi- 
dence in  the  record  bearing  upon  the  points 
raised  by  this  assignment  is  that  of  John 
Flenner,  as  follows:  "I  am  80  years  old.  I 
linew  Samuel  Flenner,  who  served  as  a  sol- 
dier In  the  army  of  Texas  in  the  war  for 
Independence  of  Texas.  I  knew  him  when  a 
child  In  my  father's  family,  in  Huntington 
county.  Pa.  He  was  born  In  that  county, 
and  prior  to  going  to  Texas  he  lived  In  what 
Is  now  West  Virginia.  I  think  he  went  to 
Texas  In  1837  or  1838.  He  was  a  soldier  in 
the  Texas  army  diu-Ing  the  war  for  inde- 
pendence of  Texas,  but  I  don't  iqiow  the  ex- 
act time  he  was  there.  He  wrote  home  aft- 
er he  was  enlisted,  and  after  the  close  of  the 
war.  I  saw  and  read  the  letters,  In  which 
he  stated  that  he  was  in  the  Texas  army, 
and  that  be  would  get  a  quantity  of  lana 
for  his  services.  After  the  war  he  went  to 
Houston  dty,  and  got  into  business,  and  he 
and  another  man  kept  an  hotel.  When  the 
capital  was  changed  to  Austin  city,  he  went 
there,  and  afterwards  Joined  the  Sante  Fe 
expedition.  I  do  not  know  how  long  he  lived 
In  different  places.  He  was  killed  by  In- 
dians in  the  Santa  Fe  expedition  on  the  20th 
of  July.  This  Information  I  had  from  his 
comrades.  After  the  war  for  Independence 
of  Texas,  Samuel  Flenner  wrote  me  that  he 
bought  property  In  dilterent  places,  and  even 
gave  the  number  of  the  lots.  The  last  time  I 
saw  Samuel  Flenner  was  in  1835  or  1830. 
I  understood  that  Samuel  Flenner  did  live  iu 
Harrisburg  county,  Texas,  a  short  time;  and 
that,  I  brieve,  was  one  of  the  places  where 
he  owned  lots,  but  I  am  not  certain.  He  wrote 
me  that  he  owned  some  lots,  but  I  forget 
the  names  of  towns."  This  evidence,  we 
think,  is  not  suffldent  to  establish  the  fact 
that  Samuel  Flenner  was  a  volunteer  In  the 
Texas  army  from  a  foreign  country.  In  the 
sense  intended  by  the  act  of  January  14, 
1841.  It  is  not  of  that  certain  cliaracter  that 
should  exist  in  order  to  defeat  the  Jurisdic- 
tion of  a  court  that  has  apparently,  In  a  le- 
gal way,  exercised  Jurisdiction  over  a  sub- 
ject that  It  has  the  general  power  to  deal 
with.  When  a  court  deals  with  a  subject 
that  falls  within  its  general  Jurisdiction,  and 
renders  orders  and  decrees  that  are  appar- 
ently valid.  It  Is  presumed  that  every  fact 
necessary  to  exist  in  order  to  confer  juris- 
diction was  established  to  the  satisfaction  of 
toe  court.  If  we  consider  whatever  ele- 
moits  of  hearsay  evidence  there  may  be  in 
the  testimony  of  John  Flenner  along  with 
the  evidence  of  any  fact  that  he  has  testified 
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toi  It  estatdlkhm  no  mor»  tbtm  Ouit  Samuel 
Flenner  <Hice  Ilred  tn  PensaylTiuiia,  and 
Wbat  Is  now  West  Virginia,  and  that  he 
went  to  Texas,  and  was  a  soldier  la  the  war 
of  Independence.  He  says  tbat  he  thinks 
he  went  to  Texas  In  1837  or  1838,  and  says 
that  the  last  time  he  saw  Samuel  Flenner 
was  In  1835  at  188&  So  Car  as  this  eri- 
dMice  tends  to  establish  Ihe  cootroversy, 
Samuel  Flenner  may  have  been  residing  In 
Texas  at  the  date  of  the  declaration  of  in- 
dependence, on  the  2d  day  of  Mandi,  183«, 
and  hia  citizrashlp  in  tlie  rqmblic  of  Texas 
established  by  section  10^  "G«ieral  ProTl- 
sions,"  of  the  coastitntion  of  1830.  If  this 
be  true,  and  we  regard  hlBi  as  a  single  man, 
—of  whldk  fiiet  th«e  la  no  evidence  to  tl>« 
omtrary,— he  would,  by  virtue  at  that  see- 
tloo  <a  the  constitntion,  be  entitled  to  one- 
third  of  a  league  as  his  bead  right.  Independ- 
ent of  the  taxt  whether  he  was  a  volunteer 
In  the  army  or  not  If  there  is  any  recital 
in  Itie  patent  or  any  of  the  tttle  papers  ot- 
fered  in  evidence  in  the  court  below  ataowlng 
tirnt  the  character  ot  the  certUcate  Issued  to 
Samuel  Flenner  was  for  serriices  as  a  robm- 
teer  In  the  army,  It  Is  not  shown  by  any 
fact  stated  In  the  necocd. 

2.  It  Is  contended  by  appellants,  la  their 
third  assignment  of  error,  ttait  Oie  adsilnis- 
tration  of  the  estate  Of  Sianrnd  Flomer  and 
the  sale  of  the  certificate  thepennder  are 
void,  for  tbe  following  reasons:  (1)  It  does 
not  a|q[>enr  that  the  probate  court  et  Harris 
county  had  jurisdiction  to  adrntnlster  the 
estate,  lieeause  FIenn«  neither  resided  nor 
died  tn  Harris  county,  nor  bad  be' any  proper^ 
ty  there,  and  that  no  inventory  was  ever  filed. 
(2)  It  does  not  appear  that  any  claim  against 
the  estate  was  ever  presented,  allowed,  or  ap- 
proved. (3)  Theadmlnistrationbeingsnedont 
in  1851,  more  than  10  years  having  elapsed 
since  the  deat&  at  Flennn-,  the  presumption 
Is  that  there  were  mo  exlstiag^  liabilities 
against  his  estate,  and  that  the  administra- 
tion was  fraudTdentty  obtained  and  conduct- 
ed for  the  purpose  of  acqnlriag;  without  law- 
ful authority,  title  to  tbe  property  of  th<*  es- 
tate. The  proceedings  show  an  adminlsna- 
tion  valid  against  a  collateral  attack,  and  we 
think  aU  of  the  points  raised  In  this  assign- 
ment are  settled  against  the  contention  of 
appellants  in  the  case*  of  Lyne  v.  Sanford, 
82  Tex.  81,  19  S.  W.  Kep.  847,  and  the  cases 
there  cited,  and  Saul  v.  Frame,  22  S.  W.  Rep. 
984,  (decided  at  last  term  of  this  court.) 

3.  The  fourth  assignment  of  error  is  as 
follows:  "The  court  erred  In  Its  fifth  and 
sixth  findings  of  fact.  In  this:  that  it  does 
not  appear  that  the  certificate  described  in 
the  administrator's  application  for  an  order 
to  sell,  the  order,-  report,  or  coafirmation  of 
sale  is  the  same  certiflcate  by  virtue  of  which 
the  land  in  controversy  was  located  and  jiat- 
ented."  The  fifth  and  sixth  findings  of  fiict 
by  the  court  below  are  as  foDows:  "That 
on  the  29th  day  of  March,  1852,  on  applica- 


tion of  the  admlulatialoc,  tttete  was  am  or- 
der by  said  probate  court  to  sen  the  head- 
right  certificate  of  Sanmd  Flenner;  that  oo 
tbe  4th  day  of  May,  1852,  said  adminis- 
trator, John  H.  Isbell,  according  to  law.  aoM 
said  head-right  certiflcate,  tJie  same  npon 
wblch  tile  land  in  dispute  was  located  and 
patented,  and  which  was  ttim  purclioaed  by 
W.  B.  Baker,  and  the  sale  duly  reported  by 
the  administrator  and  confiimed  by  the 
court"  In  this  connection  we  will  set  out 
the  seventh  finding  of  tho  court  to  tlie  ef- 
fect "that  «i  the  7th  day  of  Man*,  1851. 
the  state  of  Texas  issued  a  patent  fbr  <»e- 
third  league  at  land— the  one  in  dispute— to 
tbe  heirs  of  Sanniel  Flenner,  deceased;  that 
said  patent  was  issued  by  virtue  of  tbe  same 
bead-right  certiflcate  that  was  sold  under 
said  order  of  tbe  probate  court  of  Harris 
county,  and  purchased  by  said  Baker."  It 
appears  that  the  patent  was  In  evidence  be- 
fore the  trial  court,  but  its  cont^its  are  not 
stated  in  the  record  before  us.  AD  Oiat  wf 
have  is  edmply  a  statement  that  liie  plain- 
tltts  reed  In  ''vidence  a  certified  copy  of  the 
patent  to  the  1  3lrs  <a  Samuel  Fleaaer  for 
the  land  described  in  plaintiffs'  petition,  dat- 
ed March  7,  1864,  reciting  that  the  land  was 
located  by  virtue  of  duplicate  certificate  No. 
2375/2476,  Issued  by  the  connnissioaer  of  the 
general  land  ofllce  on  the  16th  day  of  MardJ. 
1862.  The  seventh  finding  of  tact  ld«>ntifles 
the  certificate  sold  by  the  administrator  as 
the  same  head-rigbt  certiflcate  upon  wbidi 
the  patmt  was  issued.  In  view  of  this  find- 
ing, as  the  patent  was  before  flie  trial  court, 
we  must  assume,  as  there  is  no  evidence  bwe 
to  the  contrary,  that  tiiere  was  some  state- 
ment or  recital  In  the  patent  which  is  osua) 
showing  tiiat  it  was  issued  by  virtue  of  a 
location  made  by  the  Flenner  head-right  cet^ 
tlflcate.  If  such  was  the  fact,  we  think  it 
sufficient  to  show  the  Identity  of  the  land  In 
controversy  as  that  located  by  the  certiflcate 
sold  by  the  administrator.  The  orders  re- 
lating to  the  sale  describe  the  certificate  a» 
the  Flenner  head  right  There  coiAi  be  oaly 
one  head  right  Issued  to  Flenner.  We  And 
no  error  in  the  record,  and  affirm  tiie  Judg- 
ment of  the  court  below. 


MARTIK  T.  LAND  MORT6.  BANK  OF 

TEXAS. 

(Court  of  Civil  Appeals  of  Texas.    Nov.  22. 
1808.) 

MOBTOAOEB- Nol<Pl.TMKST  0>  ISTBRBSfT — DlCLiS- 

1118  Pbincipal  Due — Pleading — Uscbt. 

1.  Where  a  trust  deed  authorizea  the  mort- 
gagee to  declare  the  entire  debt  due  f«r  defaoh 
in  the  payment  of  interest,  an  agreement  to 
forbear  so  to  do  for  the  nonpayment  of  a  egen- 
fied  installment,  in  consideration  of  the  aasiim- 
ment  to  the  mortgagee  of  all  the  rents  aecmiiv 
from  the  mortgaged  premiaes,  continues  only  for 
a  reasonable  time,  and  does  not  prevent  the 
mortgagee  from  declaring  the  entire  debt  doe 
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far  tka  aonpaymeat  of  a  tu1»e4aeii.t  Inatall- 
mient  of  interest. 

2.  In  a  ault  to  foreclose  a  trust  deed  the 
complaint  set  up  a  clause  in  the  mortgaRe  ein- 
po'n-»riiig  the  mortgagee  to  declare  the  prindpal 
due  for  the  noupaj-mcnt  of  tie  intersst,  and  al- 
leged that  default  had  been  made  In  the  pay- 
ment of  two  Inatnllments  of  interest,  and  that 
the  entire  principal  waw  due  for  faffinre  to  pay 
the  first  inatallment  The  aotawer  alleged  that 
the  mortgagee  had  a^r^ed  to  forbear  to  declare 
the  principal  due  for  the  nonpayment  of  the  first 
installment  in  consideration  of  the  assignment 
to  it  of  aH  the  rents  aceruinjr  from  the  mort- 
■aged  premises.  Ueld,  that  a  reply  that  the  anit 
was  authorized  by  tha  default  ia  the  seeood 
installment  was  sufficient,  and  showed  that  the 
luit  was  not  prematurely  brought. 

3.  The  fact  that  intErest  is  to  be  paid  by 
coupon  notes  gemiannnally,  aad  tltat  toe  coui- 
pons  bear  interest  at  12  per  cent,  after  maturity, 
does  not  constitute  usury. 

Error  from  district  court,  Travis  caaiit;^; 
W.  M.  Key,  Judge. 

Actkm  t^  the  Litutd  Mortgase  Baok  of 
Texas  agaiost  Mathiaa.  Martin  on  fe  promlB- 
Bory  note  secured  by  a  trust  deftd.  TlMre 
wns  a  Judgment  In  plaintiff's  favor,  and  de- 
fendant brings  enot.    Affirmed. 

The  other  facts  fully  acvear  in  the  loUvw- 
Ukc  statement  bjr  GOLLAHD,  J.: 

Tbls  salt  Tvas  brought  br.the  defendsjit 
bi  error  against  the  plaintiff  In  eraor  an 
April  4,  1891,  on  a  promissory  note  exe- 
cuted by  the  latter  to  lie  forma:  flar  $3,000. 
b(>rrowed  nionoy,  and  Interest  due  thereon, 
of  date  March  1,  1887,  and  due  March  1, 
ism.  Interest  payable  semlannmlly  on  Ist 
S«-iitembor  and  1st  March  of  e»ch  yesii;  the 
note  Isearlng  10  per  cent  p«  annnm,  iotereat, 
and  the  interest  made:  payalde  by  ooupons 
attached,  to  bear  Interes't  at  12'  per  cent 
per  annum  after  du&  At  the  same  time  the 
note  and  coupons  were-  executed  the  payear 
also  executed  a  deed  of  trust  to  secure  tlie 
paymmt  thereof  on  certain  lands  described 
in  the  petltioB.  It  was  provided  tn  tbe  deed 
•f  tniat  that,  "•  •  •  if  any  part  al  said 
debt  or  interest  remains  unpaid  for  Ave 
days  after  the  same  falls  Aue.  immediately 
thereupon  the  whode  pciaeit»il  ot  sold  note, 
and  the  accrued  interest  tbvivonv  shall  be- 
come doe  and  payable;  and  I,  the  said 
grantor,  do  hereby  fully  empower  said 
trustee,  original  or  successor  hereunder, 
and  it  Is  hereby  made  Ikis  especi'iL  duty, 
at  the  retinesit  of  the  liolder  of  said  n«te, 
at  any  time:  after  default,  as  afocea:t(tl, 
to  enter  into  and  re<taJn  posaesaion  of 
•r  acil  the  abore-destribed  property,  as  a 
whole  or  in  parcels,  at  pobUc  anctisn,.  eltltac 
for  cash  <«  on  credit,  at  the  option  of  said 
trustee,  ix  bis  successor,  nt  the  courthouse 
door  of  tbe  county  of  Tmvis;  •  •  •  and, 
if  any  part  of  said  debt  os-  hitereat  remain 
impaid  ft>r  b£z  months  after  tbe  same  falls 
due,  then  the  trustee  may  sell  tlie  said  dev 
scribed  property,  or  any  part  thereof;  pri- 
vately without  adTertisement."  Tbe  anendr 
ed  petition  of  ytaintifC  below,  fflod  May  St 
ISO'l,  set  np  the  facts,  the  note,  and  in  trace 
verba  the  interest  coupons  due  1st  Septem- 


ber, ISBQ)  and  1st  liarch,  ISn.  and,  aa 
gvotmd  lae  taaturlng  the  enUre  amount,  set 
up  tibie  foregoing  stipiilatlan  In  the  deed  of 
tcuBt;  and  Its  breacii  b^  the  nonpayment  of 
tbe  coupon  due  September  1,  1890.  In  tlie 
tUrd  secUon  of  the  answer  of  defendant  be- 
Iww  he  set  up  that  about  the  2Sth  day  at 
January,  1891,  an  agreement  was  made  1i»- 
tween  tise  parties  ttet.  If  defendant  would 
make  an  assignment  to  plaintiff  of  the  cuiv 
rent  rents  on  the  Kock  Hotel  in  Burnet, 
Tex.,  and  a  ranch  of  600  acres,  owned  by 
defendant,,  in  Bamer  and  Lampasas  counties^ 
Tex.,  then  aiccruing  to  defoidnnt.  pLiintlff 
would,  accept  Ui*  same  In  full  satisfaction  of 
balance  of  aeemed  interest  due  by  defend- 
ant on  the  interest  coupon  maturing  on  the^ 
1st  day  of  Septembar,  1890;  and  that.  In. 
poramnce  of  such,  agreement,  defendant 
made  tbe  assignment  of  the  rents  of  the 
property  for  the-  year  1891,  onMmnting  to  the 
awn  of  $S0'per  matath  for  tlie  hotel  and  $250- 
per  year  fbr  the-  ranch,  and  authorized  plain- 
tiff to  coBBCt  tbe  rents  aa  they  l>ecame  due,, 
and  to  apiriy  the  mme  to  defendant's  in- 
debtedness aforesaid:  "and  thereupon,  and 
In  conaidaatioB  thereof,  the  said  plaintiff 
UBdertoob,  promised,  and.  agreed  with  tbla. 
defendant  that  it  wovld  not  instltate  suit  to 
foreclose  the  mortgage  described  in  plaintiff's 
petitloB,  but  woald  forbeaf  t»  bring  such  suit 
OB  accoimt  at  Hie  failure  of  this  defendant 
t»  pay  the'  Interest  due  September  1,  1890."^ 
T«  thta,  plaintiff  replied,  oa  June  3, 1891,  that 
It  did  take  aa  assignment  oif  the  rents  men- 
tioned merely  as  additional  security  for  'he 
interest  matiu-jng  on  tlie  1st  of  September, 
1890,  and  the  amoimt  paid  by  it  in  liquida- 
tion and  settlement  of  premium  of  inswnnce 
poliey,  and  that  it  had  succeeded  in  collect- 
ing, on  the  22d  day  of  Martii,  1801,  $30, 
stated  in  original  petition,  and  that  no  fur- 
ther sam  has  been  paid  by  defendant  or  his 
tenant.  Bat  idaintiff  further  replied  that. 
If  It  shottld  be  held  that  it  took  the  assign- 
ment of  rents  in  payment  of  the  balance  due- 
oa  the  interest  coupon  due  September  1, 
1800i— which  is  denied— then  plaintiff  aUegea 
that  the  interest  maturing  on  Martdi  1,  1891, 
has  not  been  paid  when  due,  wh»eby  the 
whole  debt  matured  under  tlie  stlpnlatioa  la 
tite  deed  of  trust,  setting  up  partlcidarly  the 
stipulation,  and  invoking  it  as  a  ground  for 
suit  for  the  whole  debt  Plaintifl:,  by  its 
satt,  set  up  claim  for  amount  paid  liy  it  on 
insurance  of  some  of  the  property  mortgaged, 
provided  fbr  in  the  deed  of  trust  to  be  paid 
by  it  in  case  def^dant  failed  to  do  as  ho 
agreed,  to  do.  Trial  was  had  before  the  court 
witfaoat  a  Jury,  and  Judgment  was  rendered, 
on  June  23,  1891,  for  plaintiff  for  the  $3,000 
due  on  the  note,  $359.04  interest,  and  $30.90 
balance  due  on  Insurance  premium  paid  by 
plaintiff,  all  aggregating  $3,389.94,  and 
$208.00'  attcrney's  flees,  all  to  bear  interest 
at  Id  per  cent  per  annnm;  foreclosing  lien 
upon  the  mortgaged  property,  as  prayed  fo:-. 
and  granting  order  at  aale,  ftte.;   awarding 
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«I1  costs  against  defendant,  except  those  aris- 
ing from  attachment  proceeding,— writ  levied 
upon  Inud  by  plaintiff,  which  was  quashed, 
— n'hioh  are  adjudged  against  the  plaintiff. 
Defendant  has  brought  the  case  up  by  writ 
of  error.  The  court  below  filed  con<da- 
sions  of  fact  and  law.  There  is  no  state- 
mc-nt  of  facts  in  the  record. 
The  findings  of  the  court  are  as  followa: 

"Facts. 
"(1)  An  the  allegations  in  the  plaintiff's 
anicnded  original  petition,  filed  May  8, 1801,  up 
to  and  Including  the  fifteenth  section  or  para- 
graph, are  true.  (2)  That  the  allegations  In 
the  plaintiff's  first  supplemental  petition,  fil- 
ed June  3,  1801,  to  the  effect  that  the  Inter- 
est coupon  note  maturing  March  1,  1801,  has 
not  been  paid,  is  true;  aiMl,  according  to  the 
express  stipulations  contained  in  the  deed 
of  trust,  therein  described  and  sued  on,  the 
failure  to  pay  said  coupon  note  for  said  in- 
terest matured  the  entire  debt  (3)  The  evi- 
dence does  not  sustain  defendant's  plea  of 
usury.  (4)  Tliat  the  allegations  in  the  third 
section  of  defendant's  answer,  as  to  the  as- 
signment of  rents  accruing  to  defendant  on 
certain  property,  and  the  Implied  agreement 
by  plaintiff,  in  consideration  of  such  assign- 
ment, to  forbear  suing,  are  true.  But  said 
agreement  did  not  embrace  .iny  definite  time 
of  forbearance.  Said  assignment  and  agree- 
ment were  made  February  3,  1891.  (5)  The 
plaintiff,  acting  by  C.  H.  Silliman,  Its  gen- 
eral manager,  sued  out  an  attachment  here- 
in, and  caused  the  same  to  be  leyied  on  the 
real  estate  in  Taylor  county,  belonging  to 
defendant,  aa  alleged,  which  attachment  was 
recorded  in  that  county  as  prescribed  by  law; 
which  attachment,  on  motion  of  defendant, 
was  quashed^  because  the  aflJdarlt  upon 
which  the  sojne  was  Issued  was  not  in  com- 
pliance with  the  statute.  (6)  Defendant  em- 
ployed counsel  to  represent  him  in  this  suit, 
and  contracted  to  pay  therefor  $250.00,  and 
the  expenses  of  said  attorney  while  attend- 
ing the  court,  which  amount  to  $50.00;  and 
defendant  himself  has  expended  $50.00  in  ex- 
penses attending  this  court  in  this  cause. 
(7)  Defendant  testified  that  the  levy  Of  the 
attachment  on  his  land  in  Taylor  county  pre- 
vented him  selling  five  acres  of  it  at  $150.00 
per  acre;  but  he  did  not  show  that  the  land 
is  not  still  worth  $150.00  per  acre.  And  It 
was  also  shown  that  said  land,  when  levied 
on,  and  at  the  time  of  the  contemplated 
sale,  was  incumbered  by  a  mort;;age  lien. 
(S)  This  suit  was  instituted  .4.pril  4,  1801.  (9) 
The  allegations  in  the  fifth  and  ninth  sec- 
tions of  defendant's  answer  as  to  tenders 
made  by  him  are  true." 

'  "Conclusions  of  Law. 

"(1)  The  failure  to  pay  the  coupon  note  for 
iuterest  due  September  1,  1800,  matured  the 
entire  debt.  (2)  The  agreement  to  forbear- 
though  for  no  specific  time— must  be  con- 
strued to  mean  a  reasonable  time,  provided 


defendant  paid  the  oth»  note  for  interest 
when  It  fdl  due.  (3)  Defendant  having  fail- 
ed to  pay  the  note  for  Interest  doe  March  1, 
ISOl,  the  entire  debt  again  fell  due,  and  the 
suit  was  not  prematurely  brought.  The  fict 
that  the  original  petition  did  not  allege  that 
the  principal  became  due  because  of  the  fail- 
ure to  pay  the  interest  due  March,  1891.  but 
did  allege  that  it  was  due  because  of  the 
failure  to  pay  the  Interest  due  S^Member 
1,  1890,  ought  not  to  subject  the  plaintiff  to 
the  payment  of  the  costs  of  the  suit,  when, 
by  pleadings  filed  before  trial,  it  was  alleged 
that  the  whole  debt  matured  because  of 
the  nonpayment  of  the  interest  due  March 
1,  1891.  (4)  Defendant's  tenders  not  being 
for  the  entire  amount  of  the  debt  and  costs, 
he  is  not  entitled  to  any  benefit  therefrom. 
(5)  The  attachment  having  been  qnaabed, 
plaintiff  must  pay  all  costs  occasioned  tboe- 
by,  including  a  sum  sufficient  to  have  the 
order  quashing  same  recorded  in  Taylor 
county.  (6)  The  attachment  having  been 
levied  on  real  estate  only,  defendant  cannot 
recover  damages  on  his  cross  action,  (if 
Plaintiff  is  entitled  to  judgment  for  its  debt 
as  sued  for,  principal,  interest,  and  attorney's 
fee,  against  defendant,  to  a  foreclosure  of 
its  mortgage  lien  against  all  defendants." 

Walton,  HIU  &  Walton,  for  plalnUff  in  er- 
rw.  0.  Von  OarlowltB,  for  defendant  In  et^ 
ror. 

OOLLARD,  J.,  (after  stating  the  facts.) 
Plaintiff  in  errw  says:  "The  court  erred  in 
its  second  finding  of  facts,  to  the  effect  that 
the  ncHipayment  of  accrued  Interest  on  the 
1st  day  of  March,  1891,  matured  the  prin- 
cipal debt,  which  at  that  day  had  one  year 
to  run;  the  documoits  In  evidence  and  In- 
troduced by  plaintiff  not  legally  being  snl>- 
ject  to  that  construction."  Hie  clause  in 
the  deed  ot  trust  hereinbefore  referred  to 
expressly  provided  that,  "if  any  part  of  said 
debt  or  interest  remains  unpaid  for  five  days 
after  the  same  faUs  due,  immediately  there- 
upon the  whole  principal  of  sold  note  and 
the  accrued  interest  tiiereon  shall  Iiecome 
due  and  payable."  We  see  no  reason  why 
this  clause  In  the  deed  ot  trust  should  not 
be  enforced.  It  Is  true  that  the  amende<l 
petition  did  not  set  up  the  failure  to  pay  the 
interest  coupon  due  March  1,  1891,  as  a 
ground  for  maturing  the  whole  det>t,  (It 
claimed  this  for  the  failure  to  pay  the  In- 
terest coupon  due  September  1,  1890,)  bat  it 
did  set  out  the  nonpayment  of  the  interest 
due  March  1,  1801,  and,  when  defendant  an- 
swered that  plaintiff  had  for  .a  consideration 
agreed  to  forbear  suit  on  the  interest  due 
September  1,  1890,  plaintiff  then  set  up  the 
nonpayment  of  the  interest  due  March  1. 
1891,  as  maturing  the  entire  debt  This  in- 
terest accrued  and  matured  the  whole  debt 
nearly  one  month  before  the  original  suit 
was  filed.  The  agreement  to  forbear  suit  on 
Interest  due  September  1,  1890,  was  express- 
ly Ihnitt'il  to  that  interest,  and  would  not  af- 
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feet  the  maturing  of  the  debt  and  the  right 
to  sue  on  nonpayment  of  Interest  due  Mai'cb 
1,  1891.  Inasmuch  as  the  agreement  was  so 
limited,  a  reasonable  time  of  forbearance 
would  not  extend  oyer  after  the  time  of  ma- 
turity of  the  next  coupon.  This  conclusion 
-of  the  court  Is  not  inconsistent  with  the 
other  finding  that  defendant's  allegations  of 
Agreement  ot  forbearance  on  the  Interest  due 
September  1,  1890,  were  true. 

Plaintiff  In  error  assigns  as  error  the  find- 
ing of  fact  by  the  court  that  "the  e^donco 
iloes  not  sustain  defendant's  plea  of  usury," 
because  the  evidence,  It  1»  asserted,  fiilly 
showed  that  defendant  was  charged  under 
the  guise  of  Interest  a  bonus  of  $300,  In  ad- 
•dltlon  to  interest  at  the  rate  of  12  per  cent 
|ier  annum;  and  besides,  the  papers  show  on 
their  face  that  the  Interest  ^as  compounded 
semiannually.  There  Is  no  statement  of 
facts.  We  have  nothing  but  the  finding  of 
the  court,  which  does  not  show  the  bonus 
<>lalmed.  The  ftict  that  the  interest  was  to 
be  paid  by  coupon  notes  semlnnnually,  and 
that  these  coupons  bore  Interest  at  12  per 
cent,  after  maturity,  does  not  constitute 
«sui7.  Miner  t.  Bank,  63  Tex.  659;  Andrews 
r.  Hoxle,  5  Tex.  171;  Roane  v.  Boss,  84  Tex. 
46,  19  S.  W.  Bep.  339;  Lewis  v.  Paschal,  37 
IVx.  315;  Do  Cordova  v.  City  of  Galveston,  4 
Tex.  481,  482. 

Flnlntur  In  error's  third  assignment  of  er- 
ror Is  as  follows:  "The  court  erred  In  its 
fourth  finding  of  fact  that  the  allegations  in 
'the  third  section  of  defendant's  answer  as 
to  the  assignments  [of  rents]  accruing  to  de- 
fendant on  certain  property,  and  the  Implied 
4igreement  by  plaintiff,  In  consideration  of 
such  assignment,  to  forbear  siilup,  are  true. 
But  said  agreement  did  not  embrace  any 
-d^nlte  time  of  forbearance.  Said  assign- 
ment and  agreement  were  made  Februai-y  3, 
1881.'  The  error  consists  In  not  giving  effect 
to  the  Implied  agreement  that  frrew  out  of 
and  flowed  from  said  assignment  [ot  rents;] 
the  rent  assigned  being  $360  per  annum,  and 
the  yearly  interest  accruing  on  the  debt  be- 
ing $300.  The  rents  did  not  go  by  the  trust 
to  the  Uenhcdder,  his  lien  being  on  the  corpus 
of  the  property.  Subsequent  to  the  creation 
of  the  lien  on  the  corpus  of  the  property,  the 
bonower  assigned  the  rents  to  pay  accruing 
Interest,  which  was  abundant  so  to  do.  The 
-court  failed  to  give  effeot  to  the  contract 
that,  as  long  as  the  rents  were  sufflcioit  to 
pay  accruing  Interest,  no  suit  would  be 
brought  for  the  Interest,  and  no  advantage 
taken  of  the  forfeiture  clause  in  the  deed  of 
trusrt  The  assignment  of  the  rent  being  con- 
tinuing, and  being  sufficient  to  pay  the  rent, 
the  suit  was  prematurely  brought  Whether 
the  foregoing  be  eacacUy  true  or  not,  there 
flows  from  the  assignment  an  implied  con- 
tract that  the  lienholder  would  forbear  for  a 
reasonable  length  of  time,  under  the  facts 
xtnd  circumstances,  and  the  court  erred  in 
not  finding  that  from  the  3d  of  February  to 
{4tb  April,]  the  daite  the  suit  was  filed,  was 


not  a  reasonable  time."  The  allegaticMOS  In 
the  third  section  of  defendant's  answer  only 
set  up  the  transfer  of  rents  as  a  satisfaction 
of  the  interest  due  on  the  1st  day  of  Septem- 
ber, 1890,  and  a  forbearance  to  sue  because 
of  ncmpayment  of  the  same.  The  court's 
finding  was  that  this  part  of  the  answer  "as 
to  the  assignment  of  rents  on  certain  prop- 
erty, and  the  Implied  agreement  by  plaintiff. 
In  consideration  of  such  agreement,  to  for- 
bear, are  true."  The  meaning  of  the  find- 
ing, then,  Is  that  the  assignment  was  made 
as  stated,  and  that,  in  consideration  thereof, 
plaintiff  agreed  to  forbear  bringing  suit  be- 
cause of  the  failure  to  pay  the  interest  fall- 
ing due  on  the  1st  day  of  September,  1890. 
The  coiu<t  also  found  all  the  allegations  of 
plaintiff's  amended  petitlMi,  filed  May  8, 1S91, 
up  to  and  Including  the  fifteenth  section  or 
paragraph,  to  be  true.  The  fifth  and  sixth 
sections  of  the  amended  petltlMi  allege  that 
$50  of  the  interest  coupon  for  $150,  duo  Sep- 
tember 1,  1890,  was  paid  «i  November  18, 
1890,  and  that  the  balance  was  due,  and  de- 
fendant had  failed  and  refused  to  pay  the 
Slime.  It  was  also  alleged  In  section  (>li 
of  the  petition  that  no  part  of  Interest  coupon 
due  March  1,  1891,  had  been  paid.  These  al- 
legations are  true,  accoi-ding  to  the  findings 
of  the  court.  No  definite  time  of  forbear- 
ance was  agreed  to,  and  a  reasonable  time 
only  would  be  implied.  It  was  not  agreed 
that  defendant  would  be  indulged  In  case  of 
failure  to  pay  the  Interest  cm  the  next  matur- 
ing Interest  coupon,  nor  could  such  Rgreo- 
mait  be  Implied.  It  could  not  be  Implied 
that,  so  long  as  the  r^its  were  sufficient  to 
pay  the  accruing  Interest  no  suit  would  be 
brought  Plaintiff  was  authorized  to  collect 
the  rents  mentioned,  but  It  Is  evident  that 
only  $50  ,had  been  paid  on  the  coupon  due 
September  1,  1890,  and  nothing  on  the  rest 
of  the  debt  or  interest  except  $30,  (of  the 
$60  due  plaintiff  for  amount  paid  for  insiuv 
ance  on  mortgaged  propei-ty  covered  and  se- 
cured by  the  trust  deed,)  which  $30  seem  to 
hove  been  collected  out  of  the  rents;  though 
whetlier  out  of  the  rents  or  not  is  not  deemed 
material.  We  think  the  court  gave  full  effect 
to  the  assignment  of  and  authority  to  collect 
the  rents. 

The  fourth  assignment  of  error  has  been 
virtually  disposed  of  in  the  foregoing,  and  it 
may  not  be  necessary  to  repeat  what  has 
been  said,  but  we  will  notice  some  of  the 
points.  It  Is  sold  that  the  court  erred  in 
the  first  second,  and  third  deductions  of 
law.  The  first  Is  that  "the  failure  to  pay  the 
coupon  note  for  Interest  due  September  1, 
1890,  matured  the  enUre  debt"  In  fact  It 
did;  but  the  assignment  of  the  rents  made 
after  the  debt  had  matured— February  3, 
1891— svirrendered  the  right  to  sue  for  such 
failure  at  least  for  a  reasonable  time,  but, 
aa  before  stated,  did  not  surrender  the  right 
to  sue  on  subsequent  default  as  to  other  in- 
terest coupons.  In  this  sense  we  understand 
the  findings  of  the  court  below,  and  they  ar» 
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tatlr^  oomdstent  and  correct,  aecording  to 
our  Tlews  of  the  right»  of  tlie  parties  as 
before  shovm.  The  finding  that  "the  agree- 
ment to  forbear,  though  for  no  apeciflc  time, 
most  be  coostnied  to  mean  fov  a  reasonable 
time,  provided  defendant  paid  the  other  notes 
vfbea  they  fell  due,"  ia  the  correct  solution  of 
the  question;  and  so  the  flndfaig  that  "the 
defendant  havtog  failed  to  pay  the  note  for 
interest  due  March  1st,  1861,  the  entire  debt 
again  fell  due,  and  suit  was  not  prematurely 
brought,"  ia  a  necessary  c<Hichiaion.  The 
ault  waa  brooght  after  the  debt  matnred  by 
default  of  payment  of  the  coupon  due  March 
1, 1893..  The  lower  oonrt  adds  to  this  finding: 
"The  fact  that  the  original  petition  did  not 
allege  that  the  principal  became  due  because 
of  the  failure  to  pay  the  interest  due  March 
1,  1891,  but  did  allege  that  it  waa  dne  be- 
cause  of  the  failure  to  pay  the  Interest  due 
September  1,  1890,  ought  not  to  subject  the 
plaintiff  to  the  payment  of  the  cost  of  the 
suit,  when,  by  {rieedlngs  filed  before  the 
trial,  it  was  alleged  that  the  whole  debt 
matured  because  of  tbe  nonpayment  of  the 
interest  due  March  1,  1891."  This  is  true. 
Whart  the  original  petlticm  &M  contain  we 
cannot  tell,  except  from  the  aboye  finding; 
but  the  amended  petition  sets  out  the  cou- 
pons due  September  1st  and  March  1st,  but 
(wly  claims  Oiat  the  failure  to  pay  the  one 
due  September  Ist  matured  the  entire  debt, 
(whicA  was  also  the  case  with  the  original 
petition,  according  to  the  finding  above;)  but 
when  defendant  set  up  facts  to  show  that 
plaintiff  bad  contracted  not  to  sue  for  the 
default  on  the  September  Interest,  plaintiff 
thai  replied  that  the  default  of  payment  on 
the  succeeding  March  interest  authorized  the 
BUlt  It  was  a  sufficient  reply  to  the  an- 
swer, and  showed  that  the  suit  wae  not  pre- 
maturely brought  rt  was  sustained  by  the 
facts.  We  find  no  error  in  the  Judgment  of 
the  court  Itelow,  and  It  is  affirmed. 

KET,  J.,  did  not  alt  In  this  cbs& 


KRAKAUBa  V.  CAPLES. 
(Court  of  Civil  Appeals  of  Texas.    Nor.  22, 

1893.) 
DisxBiOT  Comrr— JtrBisDicTTOR— EXbction  Coir- 

TESIS. 

1.  The  fact  that  no  salary  was  attached  to 
the  office  of  mayor  of  a  city  wliea  plaintiff  was 
voted  for  and  qualified  for  that  office  does  not 
deprive  the  district  court  of  jurisdiction  of  an 
action  brought  by  him  against  an  alleged  in- 
truder, where,  before  the  action  was  brougfat, 
the  city  council,  as  empowered  by  the  charter, 
fixed  the  salary  for  the  nueipired  term  In  an 
amoimt  exceeding  |500,  the  jarisdictional  limit 
of  the  district  court. 

2.  Where  a  city  charter  veata  the  council 
with  power  to  judge  of  the  election  and  qualifi- 
eaticm  of  its  members,  including  the  mayor,  and 
no  salary  is  attached  to  the  office  of  mayor,  a 
decision  of  the  city  council  tlxat  the  person  re- 
ceiving the  highest  number  of  votes  has  not  the 
qnalifications  i^rescribed  by  the  charter  for  the 

la  condusiTe,  and  not  subject  to  review 


by  the  district  court,  whidh,  piior  to  the  eoo- 
stitution&l  amendment  of  1891,  had  no  joriadic- 
tion  in  such  cases  unless  the  amount  Involved 
exceeded  $300  in  value. 

Appeal  from  district  court,  EX  Paao  conaty; 
T.  A.  Falvey,  Judge. 

Action  by  A.  Krakauer  against  Bichard  Oft' 
pies  to  recover  the  ofilce  of  mayor  of  the  city 
of  El  Foao,  and  the  salary  attached  thereto. 
From  a  Judgment  dismissing  the  action, 
plaintiff  appeals.    Affirmed. 

Hague  &  Davis,  for  appellant  T.  It.  Xo- 
gent,  for  app^ee. 

Conclusions  of  Fact 

JAMBS,  C.  J.  (1)  That  appellant  waa  one- 
of  Ute  two  candidates  Cor  the  office  of  siayar 
of  Ha  Paso  at  a  regular  election  bad  on  April 
9,  1889,  and  received  a  majMlty  of  the  legal 
votes.  (2)  That  by  a  charter  of  the  cHy  of 
Ea  Paso,  enacted  by  the  legislature  and  ap- 
proved March  2,  1889,  under  the  proTlsion» 
of  which  Uie  said  election  was  held.  It  was 
prwvided  that  the  mayor  and  oldemien  of 
sstd  dty  constitute  the  dty  eouncil,  and  the 
said  council  shall  determine  the  rules  of  its 
proceedings,  and  shall  be  the  Judge  of  the 
dectlon  and  qualiflcatlon  of  Its  members. 
That  <m  the  first  Saturday  after  an  election. 
m  as  soon  thereafter  as  possible,  the  said 
coimdl  shall  meet,  and  open  and  canvass  the 
retiama,  and  declare  the  result  of  the  Sec- 
tion. That  coundl  that  canvassed  tbe  re- 
turns of  this  election  were  those  duly  hold- 
ing over  from  the  previous  term.  (3)  "niat 
on  the  first  Saturday  after  the  election  (April 
13,  1889)  the  oouncll  convened  for  that  pur- 
pose, and  the  adherents  of  Morehead,  the 
opposing  candidate  for  mayor,  filed  a  pro- 
test and  contest  charging  that  many  of  the 
ballots  were  spurious  and  illegal,  and  pray- 
ing that  the  coimcU  exatnine  tbe  returns,, 
and  dedare  the  legal  result  of  the  election. 
Thereupon  the  council  determined  upon  a 
mode  of  procedure,  and  proceeded  to  canvas* 
the  returns  and  hear  evidence,  and  continued 
the  work  until  Jtme  14,  1889,  adjourning 
tnm  day  to  day  f<H:  that  piurpose,  and,  after 
duly  canvassing  the  same,  ascertained  that 
appellant  Krakauer  had  a  majority;  but. 
proceeding  to  pass  upon  bis  qualification  for 
the  <rfBce,  declared  that  he  was  not  eligible, 
and  ordered  another  election.  (4)  That  ap- 
pellant was  represented  at  said  proceeding  in 
the  canvassing  of  the  returns,  but,  on  being 
notified  that  the  coundl  would  proceed  and 
pass  on  his  eUglblllty,  failed  and  refused  to 
attend  or  be  represented  In  such  Inquiry.  (5) 
That  the  ground  of  his  ineligibility  waa  the 
fact  that  at  the  time  of  his  election  be  had 
dedared  his  intention  of  becoming  a  dtizen 
of  the  United  States,  and  bad  his  first  papers 
only;  the  charter  of  April  9,  1889,  providing 
thst  a  person,  to  be  diglble  to  tbe  office  of 
mayor,  must,  among  other  requirements,  be 
a  citizen  of  the  United  States.  (B)  That  ap- 
pellant received  his  final  papers  of  dtlsen- 
ahip  on  May  23,  1888,  and  on  Jane  19^  18S9, 
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•le  took  and  subacribed  tbe  oath  of  <^ce  ac- 
-cording  to  the  proTlslona  of  the  charter,  no 
txmd  being  required.  (7)  At  the  time  of  the 
-election  and  of  the  action  of  the  council  de- 
-claring  him  Ineligible  and  of  his  taldng  tbe 
oath  no  salary  or  other  emolument  was  at- 
tadied  to  the  office,  but,  imder  a  proylskm 
in  the  charter  which  provided  that  "all  the 
officers  and  agents  of  the  dty  except  the  al- 
dermen and  recorder  [whose  pay  waa  fixed] 
shall  receive  for  their  aervtces  such  compen- 
sation as  the  dty  council  may  ordain,"  the 
«ouncll  did,  on  August  9,  IS881,  for  the  first 
time  fix  the  salary  of  mayor  at  (1,200  per 
annum.  The  term  of  tbe  mayor's  office  was 
by  the  charter  fixed  at  two  years.  (6)  That 
the  election  ordered  on  April  13,  1869,  took 
idaoe  on  June  28,  18S9,  and  appellee  Richard 
Oairies  was  declared  elected,  and  performed 
tbe  dudes  of  tbe  office  for  tbe  remainder  of 
tbe  term;  and  tbe  evidenee  shows  be  re- 
ceived tbe  salary  from  August  9, 1SS9,  (when 
the  salary  was  fixed  at  (1,200,)  and  that 
prior  to  such  date  the  office  was  without 
value.  (9)  It  was  admitted  that  at  the  time 
«f  tbe  proceedings  of  April  13,  1880,  tlMre 
was  no  general  ordinance  regulating  the  pro- 
ceedings of  the  conndl,  or  providing  ndes 
to  govern  proceedings  in  r^ereoce  to  etoc- 
tioQ  contests,  or  investigations  as  to  qnalifl- 
«atlons  of  its  members.  The  suit  was  filed 
September  14,  1889,  to  recover  tbe  office, 
-and  for  the  salary  of  (100  per  montta  from 
August  9.  1889,  to  the  time  of  trial.  The  dis- 
trict coiu-t  dismissed  the  cause  for  want  of 
jurisdiction,  oo  the  grounds  assigned  in  the 
conclusions  of  tbe  district  judge  that  the 
office  was  worth  less  than  (500  at  the  time 
the  council  acted,  this  action  being  final  on 
tbe  subject,  although  afterwards,  and  befbre 
the  bring^g  of  tbe  suit,  tbe  office  may  have 
become  worth  more  than  that  sum. 

Conclusions  of  Law. 

Wc  are  of  opinion  that  the  district  court 
had  jurisdiction  to  determine  the  right  of 
plaintiff  to  the  office.  At  the  time  the  action 
was  brought,  the  office  to  which  the  plaintift 
-claimed  to  be  entitled,  by  virtue  of  the  sal- 
ary attached  to  it,  appeared  to  be  of  greater 
value  than  (.^K).  It  is  true  that  when  be 
was  voted  for  and  when  be  quaUfled  tbe 
office  carried  no  salary  or  other  compensa- 
tion; but  at  tbe  same  time  the  cluuter  pro- 
vided tot  and  contemplated  the  annexation 
of  a  salary  to  the  office,  which  in  due  course 
of  time  was  dcme,  and  when  it  was  done  the 
office  became  Invested  with  a  value,  suffir 
dent  to  bring  controversies  concerning  it 
within  the  jurisdiction  of  the  district  court. 
It  may  be  said  that  the  fixing  of  a  salary 
in  respect  to  this  office  was  not  inherent  in 
tlie  office;  that  it  rested  in  the  bounty  of 
the  council,  which  oould  have  placed  it  at  a 
less  sum  or  refrained  from  granting  it  alto- 
gether; but  jurisdiction  is  to  be  determined 
lay  what  is  placed  in  controversy  by  the 
pleading  of  tbe  plaintiff,  unless  it  is  made  to 


appear  that  the  aUegations  have  been  telso- 
ly  made  tor  the  purpose  of  conferting  juris- 
diction. We  believe  the  court  erred  in  its 
conelnalan  of  law  that  there  was  no  jurisdic- 
tion because  of  the  fact  that  at  tbe  time  the 
eooncU  acted  Hie  office  had  no  value.  The 
right  of  action  by  one  entitled  to  an  office 
against  an  intruder  is  In  its  nature  a  oon- 
tlnning  one.  The  amount  of  tbe  salary  in 
this  case  vraa  uncertain,  owing  to  tbe  con- 
trol whldi  tbe  council  bad  over  tbe  subject 
by  ordinance;  but  when  tbe  salary  that  be- 
came attached  to  It  made  it  exceed  in  value 
(500,  It  seems  to  ns  it  presented  a  case  for 
tbe  determination  of  the  district  court.  If  it 
was  made  to  appear,  as  was  done  in  this 
case,  that  tbe  defendant  was  rightfully  in 
office,  the  Judgment  slwuld  have  dit^xiaed  of 
the  case  on  its  merits. 

The  other  reason  given  by  the  district 
judge  for  not  determining  tbe  matters  in  la- 
sue,  namely,  that  the  action  of  the  council 
in  paaaiQg  adversely  on  plaintiff's  qunUflca' 
tion  for  the  office  was  conduslve,  was  cor- 
rect. We  take  this  view  of  it  because  at  the 
time  the  council  so  determined  the  office  was 
of  no  present  value,  and  tbe  subject-matter 
so  committed  to  the  jurlsdlctiMi  of  the  conn- 
dl did  not,  therefore,  eome  within  the  cogni- 
sance of  the  district  or  other  constltBtionai 
oeurt.  Tbe  case  of  State  ▼.  De  Grass,  72 
Tex.  24S,  11  B.  W.  Rep.  1029,  makes  tt  dear 
that  there  is  oonstttutional  authority  for  leg- 
islative graj^t  of  judldal  power  to  special 
tribunals  where  tbe  matter  is  not  such  as 
comes  within  the  jurisdiction  conferred  on 
the  coortB  expressly  created  by  tbe  oonstitu- 
tlon.  See,  also,  Seay  v.  Hunt,  infra.  Where 
an  office  had  no  value,  we  know  of  no  mat- 
ters constitutional  or  other  objection  (under 
tbe  constitution  of  1876)  to  lodging  the  pow- 
er to  adjudicate  matters  r^atlng  to  an  office 
such  as  the  one  in  question  to  a  municipal 
council,  or  other  spedal  body.  By  tbe 
amendment  of  1891,  giving  the  district  court 
jurisdiction  over  all  contested  elections,  it 
may  now  be  different  It  was  the  duty  of 
the  conndl  to  proceed  at  a  designated  tlme^ 
after  tbe  election  to  determine  the  vote,  and 
the  qualification  of  the  elected  candidate. 
This  duty  devolved  on  them  by  law,  and  was 
performed  at  a  time  when,  by  reason  of  the 
office  having  no  value.  It  must  be  conceded 
the  district  court  and  the  other  courts  creat- 
ed by  tbe  constitution  bad  no  jurisdiction 
In  the  matter;  and  it  is  dear  to  us  that  the 
action  of  the  conndl  in  passing  adversely  on 
the  plaintifT's  qualification  was  a  final  de- 
termination of  that  question.  Tbe  later 
event  of  a  salary  being  attached  by  the  coun- 
cil to  the  office  in  excess  of  (500,  after  an- 
other election  bod  been  ordered  and  another 
mayor  elected,  could  not  be  held  to  render 
null  and  void  tbe  action  of  such  special  tri- 
bonal,  taken  under  tbe  drcumstance  and  at 
a  time  when  its  power  was  complete  ami 
final  over  the  subject-matter.  There  waij 
nothing  In  the  constitution  or  tbe  charter  an- 
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thorlzing  an  appeal,  nor  did  the  district  court 
possess  any  Bupervlsory  control  over  such  tri- 
bunal upon  which  to  base  a  power  to  review 
the  act  of  the  council.  It  has  been  held  that 
it  was  not  subject  to  be  rerlsed  by  a  quo 
warranto  proceeding,  and  this  proceeding: 
partakes  of  that  uature.  Seay  t.  Hunt,  55 
Tex.  545.  Our  conclusion  Is  that  the  plain- 
tiff's right  to  the  office  did  not  exist  after 
the  aforesaid  action  of  the  council,  and  there- 
fore he  could  not  recover  of  defendant  either 
the  office  or  Its  emoluments.  An  inquiry  In- 
to the  question  whether  or  not  plaintiff's 
status  as  to  citizenship  rendered  him  eligible 
to  the  office  would  be  useless.  The  council 
may  have  acted  irregularly  or  arbitrarily 
and  unjustly  In  deciding  against  the  plain- 
tiff's eligibility,  but  that  body  had  the  sole 
power  to  settle  that  question,  and  its  action 
could  not  be  revised  by  any  other  trlbimal 
for  an  error,  either  of  law  or  of  fact.  The 
petition  of  plaintiff  was  concerning  a  matter 
which  was  within  the  jurisdiction  of  the  dis- 
trict court  to  hear  and  determine;  but  plain- 
tiff has  failed  to  show  himself  entitied  to  the 
relief  he  asked,  and  the  form  of  the  judg- 
ment should  have  been  that  plaintiff  take 
nothing  by  his  suit  The  judgment  will  be 
reformed  and  rendered  accordingly.  The 
judgment  here  rendered  being  of  the  same 
nature  as  the  one  rendered  in  the  district 
court,  the  costs  will  be  adjudged  against  ap- 
pellant and  the  siureties  on  the  appeal  bond, 
as  provided  in  section  37  of  the  act  relating 
to  the  court  of  dvO  appeals. 

NBILL,  1.,  disqualified,  and  not  sitting. 


DB  LEON  et  al.  v.  McMURRAY  et  «1. 

(Court  of  Olvii  Appeals  of  Texas.    Nov.  22, 

1883.) 

Declaration— Feuioree—Advekse  Possession 
aoaikst  cotbmakt. 

1.  A  son  may  testify  to  declarations  made 
by  his  mother,  since  deceased,  as  to  her  father's 
family,  the  number  of  his  children,  the  date  of 
his  death  and  that  of  some  of  the  children, 
where  there  are  deeds  in  evidence  showing  the 
relationship  of  declarant  to  her  father. 

2.  The  possession  of  land  by  grantees  in  a 
deed,  wherein  the  grantcn«  describe  themselves 
as  the  "sole  hrirs"  of  the  original  owner,  is 
adverse  to  the  other  heirs  of  the  orlKinal  owner 
from  the  time  that  the  deed  is  placed  on  record, 
since  the  record  of  such  a  deed  is  an  express 
notice  of  repadiation  of  any  cotenancy  with  the 
other  heirs. 

Appeal  from  district  court.  Live  Oak  coun- 
ty;  R.  W.  Hudson,  Judge. 

Action  by  Fatrido  de  Leon  and  others 
against  W.  J.  McMurray  and  others  for  an 
undivided  one-half  of  designated  land.  From 
a  Judgment  In  defendants'  favor,  plaintiffs 
appeal.    Revensed. 

Dabney  &  Wilson,  for  appellants.  Beaslcy 
&  Floumoy  and  F.  H.  Cburdi,  for  appellees. 

JAMKS,  C.  J.  Appellants  sued  for  an  un- 
divided half  (being  the  sum  of  the  undivided 


!  interests  claimed  by  the  several  plaintiffs,) 
of  a  league  and  labor  of  land  in  live  Oak 
«otmty,  granted  by  the  states  of  CoahuUa  and 
Texas  to  Francisco  Leal.  The  defendaut» 
pleaded  not  guilty  and  the  statutes  of  fivc- 
and  ten  years'  limitations.  The  demiurers 
and  other  pleas  filed  by  defendants  are  not 
material  upon  tills  appeal,  as  judgment  was 
for  the  defendants.  By  suppiement.il  peti- 
ti<Hi  the  coverture  of  the  plaintiff  Olivia 
Lozano  was  set  up,  the  same  being  alleged 
to  have  existed  from  August  24.  1867.  There 
is  no  written  charge  In  the  record,  but  It  ap- 
pears from  a  bUl  of  exceptions  that  by  agnv- 
ment  of  counsel  the  court  charged  the  jnr;- 
orally,  and  exception  was  reserved  to  the  fol- 
lowing portion  of  the  charge  given:  "You 
ore  instructed  that  the  defendants  have  made 
out  their  plea  of  the  statute  of  limitation  ns 
against  all  tfie  plaintiffs  except  Mrs.  Lotcaun. 
and  you  will  find  in  favor  of  the  defendants 
against  all  of  the  plaintiffs  except  said  Mrs. 
Lozano;  and  as  to  her,  if  you  believe  fraiii 
the  evidence  that  she  Is  a  descendant  of 
Francisco  Leal,  the  party  to  whom  the  tract  of 
land  was  granted,  then  you  will  find  In  favor 
of  her  and  against  the  defendants  for  ^  of 
K  X 1-5  of  %  of  %  of  the  entire  Leal  survey." 
And  to  this  charge  errw  Is  assigned,  be- 
cause, as  stated,  the  proof  of  heirship  was. 
complete  and  unccmtradicted  and  unlmpcach- 
ed.  Error  is  also  assigned  in  ovem]Un$r 
plaintiffs'  motion  for  a  new  trial,  because 
the  verdict  was  conti'ary  to  the  evidence,  in 
that  the  heirship  had  been  made  out  by  com- 
petent testimony,  which  was  uncontradicted, 
and  not  impeached.  E^rror  Is  also  assigneil 
in  the  action  of  tbe  court  In  withdrawing 
from  the  jury  the  questicw  of  limitations  as. 
to  the  other  plaintiffs,  because,  as  stated  in 
the  assignment  of  error:  First,  the  deeds 
under  which  defendants  were  claiming  tht> 
larger  portion  of  the  land,  viz.  the  3,445-acrt> 
tract,  (the  upper  portion  of  the  league,)  arv 
not  inconsistent  with  plaintiffs'  tiUe,  nor 
such  as  to  put  the  plaintiffs,  who  are  eoteu- 
ants  with  defendants,  upon  notice  of  an  ad- 
verse holding;  and,  second,  because  the  pos- 
session shown  by  defendants  was  a  men- 
silent  possession,  consistent  with  the  titie  of 
plaintiffs,  which,  however  long-coDtinu«>4K 
will  not  Justify  an  inference  of  ouster  as  mat- 
ter of  law,  and  was  hence  not  proper  to  be 
determined  by  the  court  They  present  what 
is  assigned  as  the  errors  committed  on  the 
tirial. 

It  Is  evident  our  attention  should  first  be 
directed  to  the  evidence  adduced  to  show 
the  heirship  of  the  plaintiffs,  for  if,  as  stated 
by  appellant  the  evidence  was  sufficient, 
competent,  and  uncontradicted  in  favor  of 
the  heirship  of  plaintiffs,  it  was  not  proper 
for  the  Jury  to  reader  a  vadlct  based  on  n 
contrary  finding.  The  witness  by  whom  the 
heirship  of  plaintiffs  was  proved.  If  at  all. 
was  Fatrido  de  Leon.  His  testimcmy  shows 
that  he  was  56  years  old  at  the  time  b(> 
made  his  deposition;    that  his  motho'  was. 
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Salome  de  Leon,  and  bis  father  Felix  de 
Leon;  and  tliat  his  mother  died  In  1852,  and 
bis  father  shortly  previous.  He  testified 
that  from  infwmation  derived  directly  from 
his  mother  and  father  he  Icnew  tliat  the  fa- 
tber  of  Salome  was  Francisco  Leal,  and  that 
be  (Francisco  Leal)  had  other  children  be- 
sides Salome,  to  wit,  Juan  Rafael  l^al,  An- 
tonio Leal,  and  Miguela  Leal,  (all  of  whom 
except  Juan  Rafael  the  witness  knew  per- 
sonally;) that  Francisco  Leal  was  killed  by 
savages  about  1836,  in  the  neighborhood  of 
what  is  now  Live  Oak  county;  that  he  ob- 
tained his  knowledge  of  these  matters  direct- 
ly from  his  parents,  and  that  they  were  mat- 
ters of  common  tradition  in  the  family.  In 
addition  to  the  testimony  of  Patricio  de 
Leon,  a  certified  copy  of  the  grant  of  1835 
was  shown,  and  in  the  appllcatioa  attached 
thereto  the  grantee  was  described  as  a  "wid- 
ower wltb  children."  The  depositions  of 
two  other  witnesses  were  read,  but  they  did 
not  claim  to  have  any  knowledge  of  Fran- 
cisco Leal  or  his  children.  The  testimony  of 
tbcse  other  witnesses  and  of  Patricio  de 
Leon  combined  to  show— First,  that  Miguela 
I^eal  married  Alejo  Perez,  and  had  children 
named  Volenta,  Angelita,  Felipe,  and  Ro- 
mana  Perez,  and  that  Antonio  Leal  died 
without  issue;  that  Juan  Rafael  Leal  went 
to  Mexico,  and  was  afterwards  unlmown; 
second,  that  Salome  de  Leon  had  cliUdren 
iiamed  Patricio,  Santiago,  Sylvester,  Samuel, 
Olivia,  and  Maria  J.  de  Leon;  tbat  the  plain- 
tiffs Josefa  de  Leon,  Alphonso  de  Leon>  and 
Alfredo  de  Leon,  and  Abelina  Noll,  Sam  de 
Leon,  Maria  J.  de  Leon,  Patricio  de  Leon, 
Olivia  de  Leon  Laeano,  are  the  legal  heirs 
of  said  Salome  de  Leon.  This  evidence  is 
competent,  and  sufficient  to  establish  the 
fact  that  plaintiffs  would  inherit  and  be  en- 
titled to  any  title  that  belonged  to  Salome 
de  Leon;  and  to  this  extent  the  testimony 
appears  to  be  from  personal  Imowledge,  and 
uncontradicted,  and  the  witnesses  testified 
by  deposition  without  impeachment  To  es- 
tablish the  relationship  of  Siilome  to  the 
grantor,  Francisco  Leal,  the  evidence  of  her 
son  Patricio  as  to  statements  by  or  informa- 
tion derived  from  her  and  her  husband  w^e 
introduced.  Was  this  testimony  admissible? 
A  well-recognized  exception  to  the  use  of 
hearsay  evidence  exists  when  pedigree  or  re- 
lationship is  the  object  of  proof.  Statements 
or  declarations  emanating  from  a  member  of 
a  family,  the  declarant  being  shown  to  be 
deceasedy  concerning  the  family  pedigree,  are 
competsnt  evidence.  The  rule  had  its  origin 
in  necessity,  growing  out  of  the  obvious  dif- 
ficulty of  proving  such  matters  as  they  ex- 
isted at  a  remote  period,  and  the  presumed 
inability  of  the  parties  to  obtain  better  testi- 
mony. As  we  understand  the  authorities, 
the  only  conditions  annexed  to  this  species 
of  testimony  are  that  the  declarant  must  be 
shown  to  be  dead,  and  that  the  declarations 
appear  to  have  been  made  before  the  partic- 
ular controversy   arose.     Appellees   contend 


that  there  is  another  prerequisite  to  such 
testimony,  namdy,  that  the  declarant  must 
be  shown  to  have  been  related  to  the  fami- 
ly. This  is  correct  If  It  appear  that  the 
parson  whose  declaration  is  offered  was  not 
connected  with  the  family,  the  declaration 
would  not  come  within  the  rule.  But  the 
declarations  of  a  person  offered  to  show  ped- 
igree appear  to  have  been  considered  In  this 
state  effective  to  prove  the  relationship  of 
the  declarant  also.  Loud»  v.  Schluter,  T& 
Tex.  105,  14  S.  W.  Rep.  205,  207;  Fowler  v. 
Slmpscm,  79  Tex.  614,  15  S.  W.  Rep.  682.  If 
the  person  back  to  whom  pedigree  is  sought 
to  be  traced  died  at  a  very  remote  period,  it 
is  difficult  to  see  how  such  testimony  could 
be  used,  for  it  would  be  equally  difficult  to 
prove  the  relatlonsblp  of  the  declarant. 
Tbwe  is  high  authority,  however,  that  the 
fact  that  the  declarant  was  connected  with 
the  family  must  be  shown  by  evidence  inde- 
poident  of  the  declaration.  Fulkerson  v. 
Holmes,  117  U.  S.  307,  6  Sup.  Ct  Rep.  780. 
But  these  last-m«itloned  authorities  bold 
that  slight  circumstances  will  suffice  to  es- 
tablish the  relationship  of  the  declarant,  and 
the  record  before  us  contains  other  and  posi- 
tive testimony  of  the  rdaUonship  of  the  de- 
clarant Salome  to  Francisco  Leal.  Defend- 
ants used  in  evidence  a  deed  from  Volenta 
Perez,  Felipe  Perez,  and  Romana  Perez  to 
Frank  J.  McMurray,  affecting  the  grantors, 
as  "hell's  and  legal  descendants  of  Francisco- 
Leal,  now  deceased,  being  children  of  Mi- 
guela, daughter  of  said  Francisco  Leal,  and 
wife  of  Alejo  Perez."  This  is  reiterated  in 
other  of  the  defendants'  muniments  of  title. 
In  the  evidence  of  Patricio  de  LieoQ  we  have 
testimony  of  a  fact  fairly  in  his  personal 
knowledge  that  Miguela  and  Salome  were 
sisters,  and  thus  it  is  made  to  appear  that 
Salome  was  a  daughter  of  Francisco  Leal, 
without  any  reswt  to  the  declarations  of 
Salome.  This  would  admit  the  declarations 
of  Salome,  and  at  the  same  time  rendtHr  them 
superfluous.  All  things  considered,  we  are 
consti-ained  to  say  that  the  testimony  before 
the  Jury  to  show  that  plaintiffs  were  de- 
scendants of  Francisco  Leal  was  both  com- 
petent and  convincing,  and,  standing  alone^ 
it  follows  that  the  Jury  found  against  the 
evidence  In  resolving  the  issue  of  heirsbip- 
adverse  to  Mrs.  Lozano,  and  this  requires  a 
reversal  of  the  Judgment 

In  contemplaticn  of  another  trial  It  Is 
proper  that  we  consider  the  action  of  the- 
trial  Judge  touching  the  defenses  of  limita- 
tions. It  is  conceded  by  appellants  tbat  all 
the  conditions  existed  to  create  a  title  by 
limitations  (except  as  against  Mrs.  lA)zano, 
who  had  been  since  August  24,  1867,  a  mar- 
ried woman)  but  for  the  fact  of  cotenancy, 
and  we  must  dispose  at  this  brandi  of  the 
cause  Id  the  light  of  tbat  rdatlon,  wbldi 
it  seems  did  originally  subsist  between  the 
children  of  Miguela  Perez,  imder  whom  de- 
fendants dalm  title,  and  the  descendants  of 
Salome  de  Leon,  who  are  the  plaintiffs  in  the- 
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«u]t.  As  tbe  bare  possession  and  mer  of 
the  srant  tj  the  beirs  ol  M:ignda  and  tibelr 
vendees  were  not  notice  of  onster  to  Hielr 
<x)tenant8,  and  the  same  did  not  continue 
for  snch  time  as  wooM  of  Itself  JostHy  a 
^presumption  of  an  roster  liy  tmy  nde  or 
autliority  known  to  -as,  and  n»  «xppeM 
notice  repudiating  the  cotenancy  Is  shown, 
It  follows  that  we  must  look  to  the  convey- 
ances or  other  ucts  of  the  heira  of  Miguela, 
-and  those  holding  under  tbem,  to  ascertain 
if  they  had  assumed  such  an  attitude  to- 
wards the  prefer  ty  a«  w<ould  be  eqatralent 
in  law  to  as  ouster.  This  evidence,  briefly 
reviewed,  is  as  foUowa:  First  On  Febru- 
aiy  26,  1870,  the  heirs  of  Mlgnela,  designat- 
ing tfaemselveB  in  the  deed  ax  the  "sole  beirs 
of  Francisco  Le«i,  daeeaMed,"  convey  to 
Mtrlam  E.  Mapes  by  metes  and  b«andB  a 
^300-acre  traot,  part  of  the  grant  to  Francisco 
Leal,  l^is  was  deeded  to  'defendant  W.  J. 
McMurray  on  February  t,  18S4,  and  ocoa- 
3>ied  since  1870.  Second.  Angelita  Perez,  one 
of  the  five  diildren  «#  'Migoela,  on  Marcb  24, 
1809,  conveyed  her  Interest  in  the  grant  to 
S.  O.  Ollvarea.  ^Itilrd.  On  Jne  15,  1874, 
OHvarea  conveys  to  Pat  Pvgh  the  Tmdivlded 
-one-fifth  of  One  grant,  describing  It  as  what 
be  had  acquired  ftom  AngeMita  Ferae;  and  «ii 
January  3,  1876,  Pugh  convoyed  to  M. 
-O.  Staples  a  divided  861  acres  In  the  grant 
by  metes  and  bounds,  which  Staples  conveys 
to  M.  A.  McMurray  «n  September  28,  l!881. 
This  was  occupied  slaoe  Smnxmry  8,  187B. 
Fourth.  On  June  1,  1874,  foar  of  tbe  'five 
children  of  MigoeAa  Peree  (one,— Asgelita,— 
havlni;  sold  ber  interest  to  (Mlvares,  floes 
■not  Join  In  this  deed)  convey  to  FraiA:  J.  Mc- 
Murray "all  their  right,  Otle,  aad  interest 
in  aad  to  that  traet  'of  land  •  *  •  fenawn 
as  the  headright  of  Frandsoo  T>b1,  *  •  • 
'deducting  from  the  said  headrigfat  one-fifth 
of  the  same,  «nd  300  acres,  previously  dls- 
jwsed  of."  Ftftb.  On  May  24,  1876,  Franlc 
J.  McMurray  executed  a  deed  to  his  brother 
W.  J.  McMurray,  conveying  "all  my  right, 
tlUe,  and  Interest  hi  and  4o  the  following  de- 
scribed tract  or  parcel  of  land,  to  wit,  one- 
half  undivided  Interest,  excepting  my  home- 
stead, in  and  to  the  headrigbt  of  Francisco 
licel,  •  •  •  exwpting  from  the  same  one- 
4rth  of  said  headright,  cut  off  from  said  sur- 
vey on  the  soutti  side,  extending  the  fnU 
length  on  the  south  side;  also  a  further  tract 
-of  300  acres;  •  •  •  sakl  one-flfth  having 
been  sold  to  P.  Pugh  by  the  helns  of  Fran- 
dsoo Leal,  and  tlie  said  300  acres  having 
been  sold  to  Mapes  by  said  heirs."  Sixth. 
On  October  13,  1880,  P.  J.  McMurray  execut- 
■ed  a  fmther  deed  to  W.  J.  McMurray  con- 
veying "one  undivided  one-balf  Interest  In 
and  to  3,445  acres  of  land,  It  being  a  portion 
of  the  land  originally  granted  to  Pi-ancisoo 
Deal,  •  •  •  and  being  the  same  land 
-ceoveyed  to  Fntnk  J.  MoMurray  by  the  heirs 
-of  Francisco  Leal,  Jane  1,  1874,  •  •  •  to 
which  deed  and  record  reference  is  made  tcFr 
tacQuT  descriptioii  of  the  lands  herein  con- 


veyed; and  it  is  expressly  Intended  that  the 
land  herein  conveyed  is  to  indude  all  our 
right,  title,  and  taterest  In  and  to  that  por 
tlon  of  said  tract  of  land  known  as  'Mo- 
Murray  Ranch.'" 

We  bavB  set  fortb  fliese  conveyances 
tbsB  rnHy  In  order  that  our  views  on 
this  branch  of  the  case  may  be  Tmderstood 
Itie  evidence  showed  an  actual  possession 
of  the  grant  by  defendants  for  a  sufficient 
period  to  ordinarily  bar  the  claims  of  others. 
They  bad  paid  all  the  taxes,  aad  then-  vari- 
ous eonveyancee  were  duly  and  promptly 
recorded.  AH  this,  however,  would  not  be 
deemed  adverae  against  those  wlio  stood 
as  to  tbem  in  the  r^ation  of  coteannta.  No 
question  Is  better  aettled  Gian  that  the  pos- 
session -under  the  circumstances  above  Indi- 
twted  o(f.  a  tenant  in  common  will  be  pre- 
swned  to  be  Im  right  of  the  common  tifle. 
It  apfwan,  however,  that  as  f4r  back  as 
iSIO  the  ehUdren  of  Hignela.  Per«z  were 
dealing  with  this  grant  as  the  aAe  hefrs  of 
Frandsoo  Leal.  They,  on  Febraaiy  20, 
1870,  seU  300  acres  of  It  by  a  deed  designat- 
ing themselves  as  "sole  heirs  of  Francisco 
I«il,"  and  the  deed  was  placed  on  record. 
Prior  to  this,  on  March  24,  1888,  one  of  the 
five  cblldnen  at  SUgu^a  conveyed  her  inter- 
est  In  the  gnant  to  one  Oltvares,  who,  by 
virtue  of  tixeir  deed,  conveyed  to  Pn^  the 
undivided  ooe-flfth  of  the  grant,  which  was 
also  placed  on  reoR'd.  On  Jane  1,1874,  the  oth- 
er flmr  at  Miguefta's  children  conv^ed  tiMr 
daht.  -title,  an4  interest  In  the  gnmt  (ex- 
cepUng  the  300  acres,  aad  the  undivided  one- 
flfth  theretofore  disposed  of)  to  Fnudc  J.  Me- 
Murnay;  and  Frank  J.  McMurray.  by  two 
quitclaim  deeds,  conveyed  by  etcA  as  ub- 
divlded  half  of  the  grant  <observing  said  «- 
oeotkmf^  to  his  brother  W.  J.  McMorray. 
the  last  deed  having  been  made  in  October. 
1888.  These  deeds  refer  to  the  prior  eonrey- 
onoas  as  having  been  derived  from  the  heira 
of  Francisco  Leol.  It  Is  our  opinion  that  tlie 
poaseasloD  of  the  defmdants  harin^  been 
held  under  deeds  from  the  children  of  Mlgne- 
la  which  distinctly  disavowed  any  commu- 
nity of  tlUe  with  others,  and  which  deeds 
weire  notice  to  all  by  being  placed  on  record, 
oonnot  Iw  deemed  a  possession  consistent 
with  the  rights  of  others  lntH«sted  In  the 
original  title.  In  conneotioa  with  the  enbse- 
quent  deeds,  whidi  contain  a.  coDOnnons  ref- 
erence to  defendants'  original  grantors  as 
the  helre  of  Francisco  Leifl,  it  would  be  go- 
ing too  far  to  say  that  a  condition  of  flilngs 
did  not  exfst,  at  the  latest  in  1883,  which 
would  ereaite  by  neceesaiy  implication  notice 
to  plaiBtlfls  tfaaA  the  posseaiden  was  hostile 
to  ttieir  tttie. 

No  dteabillty  -was  pleaded  in  behalf  <rf  the 
plaintiSfs  exc^t  for  Mrs.  Losano,  and  her 
dlsablUty  of  coverture  was  estaVBOieA.  We 
brieve  the  district  judge  was  correct  in  his 
rOllng  that  all  tite  other  plalntUh  were 
barred  by  limitations,  and  he  sfaoidd  have 
so  Instructed  the  Jury  upon  tbe  evidence  be- 
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■tvn  him.  He  erred  la  allowing:  tbe  T«^ict 
to  Btand  acatest  Mrs.  liozano,  becatise  ber 
heirship  was  established  by  competent,  tm- 
oontradlcted  testimony,  and  limitations  had 
not  affected  her.  It  would  have  been  mtot 
to  reUere  tbe  Jury  ftom  tbe  task  at  render- 
ing the  necessary  yerdict  In  respect  to  limt 
tattoos;  bat,  as  the  whole  charge  Is  not  giv- 
en  in  the  record,  the  court  may  have  directed 
tbe  proper  finding.  In  trials  l>efore  a  jury 
the  findings  on  lasnes  should  be  in  the  form 
oC  a  verdict,  in  order  to  oonstltate  the  iMsis 
of  tbe  Judgment,  even  though  it  l>e  the  glit- 
tecfBK  formality  of  an  tnstmcted  verdict. 
We  do  not  attempt  to  verify  the  diarge  In 
Its  statement  of  tbe  Interest  of  Mrs.  Losano 
tn  the  land,  as  that  is  a  mere  matter  of  cal- 
cnlailoa,  and,  'if  not  correct,  can  easily  be 
remedied  by  a  correct  calculation.  Tbe 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


LEWY  et  aL  v,  CBAWFOED. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  22, 
1883.) 
Buicnoa  Betb  —  Rbcovbbt  raoif  Staxiboldik. 
A  wager  on  the  resolt  of  an  election  U 
illegal,  null,  and  void  as  between  the  parties; 
and  the  atukeholder,  who  is  notified  by  one  of 
the  parties  not  to  pay  oyer  the  money  to  his 
adveraaiT,  after  the  result  of  the  election  has 
become  known,  bnt  before  aa  actual  payment 
has  been  made,  cannot  defeat  an  action  by  such 
party  for  Its  recovery,  since  in  such  case  there 
u  a  disaflSrmance  of  the  wagering  contract  be- 
fore It  has  become  executed. 

Appeal  from  district  court,  Bexar  county; 
W.  W.  King,  Judge. 

Action  by  Charles  K.  Crawford  against  A 
Lewy  and  another  for  tiie  recovery  of  a  sum 
of  money.  Prom  a  Judgment  of  tbe  district 
court  atDrming  the  Judgment  of  a  Justice  of 
the  i>eace  in  plalntiflTs  favor,  defendants  ap- 
penL     Afilnued. 

Fleming,  Camp  &  Camp  and  J.  H.  Mc- 
Leary,  for  appellants.  W.  W.  Herron,  for 
appellee. 

FLY,  J.  Appellee,  as  plaintiff,  filed  suit 
in  the  Justice's  court,  on  account  for  money 
had  and  received,  amotmtlng  to  $175,  against 
appellant  Lewy,  who  came  in  and  moved  the 
court  to  have  L.  P.  Peck,  the  other  appel- 
lant, made  a  party  to  tbe  suit,  which  was 
done.  Judgment  was  rendered  in  the  Jus- 
tice's court  in  favor  of  appellee  for  the 
amount  of  his  claim,  and  the  appellants  ap- 
pealed the  case  to  tlie  district  court,  where 
a  like  Judgment  was  rendered  for  appellee. 
The  facts,  in  brief,  are  that  appellant  Peck 
and  appellee,  Crawford,  ou  the  day  of  tbe 
state  and  national  election,  1892,  made  a 
wager  with  each  other  on  the  pending  elec- 
tlMi  for  governor,  each  one  putting  into  the 
hands  of  appellant  Lewy  as  stakeholder  the 
som  of  $170.  Appellee  on  the  same  day 
made  another  bet  for  $5  on  the  gubernatorial 
v.2ns.w.no.l6— 66 


election,  and  this  money,  with  that  of  his 
competitor,  was  also  put  into  Lewy's  hands 
as  stakeholder.  That  appellee  bet  appellant 
Peck  and  the  other  perscm  the  $175  that  J. 
S.  Hogg  would  be  elected  governor  by  10,- 
000  majOTlty,— whether  over  (Jeorge  Clark  or 
the  Add  Is  left  in  doubt.  A  few  days  after 
tlie  election,  appellee  notified  stakeholder 
Lewy  not  to  pay  his  $175  over  to  Peck,  but 
to  give  it  back  to  him.  That  Lewy  declined 
to  do  this,  and  had  never  paid  the  money 
over  to  any  one,  but  still  had  It  The  terms 
of  the  bet,  or  who  was  Winner  or  loser,  can 
cut  no  flgtire  in  the  decision  of  this  case. 
Tbe  whole  transaction  was  clearly  nguinst 
public  policy,  and  In  open  violation  of  one 
of  the  penal  statutes  of  Texas.  In  every 
state  and  government  wherever  the  right  ot 
suffrage  has  been  retained  by  the  people  the 
deleterious  and  degrading  eflfect  of  any  spe- 
cies of  gambling  upon  the  result  of  a  popular 
election  has  been  recognized  and  unqunliUcd- 
ly  condemned.  Slore  especially  is  this  true 
in  a  government  like  ours,  where  the  stabil- 
ity and  efficacy  of  the  government  rests  upon 
the  purity  of  the  ballot  box,  and  where  ev- 
ciTtblnfT  that  tends  In  the  slightest  to  de- 
grade the  Individual  voter  or  to  taint  by 
bril)ery  or  corrupt  Infinences  the  verdict  of 
the  masses  of  the  people  Is  a  blow  at  i>opu- 
lar  government.  The  very  theory  of  a  popu- 
lar form  of  government  resting  on  the  unpur- 
chased will  of  the  majority.  Is  that  the  per- 
son elected  to  office  is  chosen  by  the  free 
will  of  a  majwlty  of  voters  free  to  pass  upon 
the  qualification  of  the  respective  candidates, 
and  free  to  act  uninfluenced  by  bribes  or 
sinister  motives.  This  may  be  simply  theo- 
ry, but,  imless  this  theoretical  conception  of 
popular  elections  Is  practically  put  into  op- 
eration, so  far  as  the  vices,  imperfections, 
and  errors  of  mankind  will  permit,  popular 
institutions  must  and  will  become  a  failure. 
The  corruption  of  any  one  voter  la  a  direct 
menace  to  the  perpetuity  of  popular  govern* 
meat.  Legislators  and  courts  in  England 
and  America  have  at  nil  times  frowned  down 
and  denounced  by  statutes  and  decisions  the 
staking  of  any  sum  upon  the  result  of  aa 
election.  Whenever  it  is  done,  with  him  who 
has  his  money  at  stake,  the  question  becomes 
one,  not  of  the  welfare  and  good  of  the  gov- 
oruuicnt,  nor  one  of  the  fitness  of  the  indi- 
vidual candidates  for  office,  but  it  is  a  ques- 
tion of  gain  and  "filthy  lucre,"  and  in  pro- 
portion to  the  size  of  the  bet  he  becomes 
ready  to  influence  others  In  improper  ways 
to  assist  him  in  bis  unlawful  enterprlsa  If 
Chief  Justice  Kent  of  New  York  looked  with 
disfavor  on  the  debauching  of  elections  by 
gambling  on  them,  80  years  ago,  when  the 
right  of  suffrage  was  restricted,  and  the  vot- 
ing population  consisted  of  a  few  hundred 
thousand,  scattei'ed  over  a  vast  t«rit(xcy, 
much  more  may  It  be  reprehended  and  feared 
when  the  right  of  sufiirage  is  unrestricted, 
imd  the  voting  popidation  will  exceed  twdve 
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lullUons.  But  no  bomiljr  on  this  subject  Is 
necessary,  for  by  the  commoa  consensus  of 
clTllized  humanity  the  practice  of  betting  ou 
e]ecti<Hi8  is  condemned,  and  In  most  In- 
stances severely  punished,  by  statute. 

A  gaming  contract  being  lUegal  and  void, 
courts  hare  inrai'lably  refused  to  interftfe 
t>etween  the  parties  to  the  wager,  who,  be- 
ing in  pari  delicto,  cannot  inrolw  the  aid  of 
the  courts  in  carrying  out  their  contracts. 
The  question,  however,  presented  to  this 
court  is  not  whether  It  will  enforce  or  af- 
firm a  gambling  contract,  but  whether  it 
will  penult  one  of  the  parties  to  disaffirm  it 
We  have  Investigated  a  large  number  of 
American  cases,  and  In  nearly  all  of  them 
the  rule  is  laid  down  timt,  as  long  as  the 
money  Is  In  the  hands  of  a  stnlieholder,  ei- 
ther party  has  a  right  to  demand  his  part  of 
the  money,  and,  if  refused,  can  maintain  an 
action  at  law,  whether  demand  is  made  on 
the  8tal(eh<dder  before  or  after  the  hap- 
pening of  the  contingency  upon  which  the 
wager  is  suspended.  This  is  the  Bnglish 
rule,  and  is  ftHrtlded  by  age,  and  hallowed  by 
precedent.  So  far  as  oar  own  courts  are 
concerned.  It  Is  a  case  of  flrst  impreaBioo, 
as  neither  the  direct  question  nor  one  similar 
to  it  has  ever  been  presented  for  adjudica- 
tion in  this  state  Tbls  being  true,  It  may 
be  interesting,  if  not  profitable,  to  review 
some  of  the  cases  on  the  subject,  which  have 
come  imder  our  attention,  and  the  number 
of  adjudications  elsewhere  point  to  the  con- 
clusion that  the  evil  aimed  at  is  widespread 
and  deep-seated  among  the  American  peo- 
ple. One  of  the  earliest  cases  to  which  we 
have  had  access,  and  one  which  has  been 
very  widely  and  favorably  cited,  is  the  case 
of  Vischer  v.  Yates,  11  Johns.  28.  The  opin- 
ion in  this  case  was  rendered  by  Chief  Jus- 
tice K^it,  the  great  commentator  on  Amer- 
ican law,  and  in  a  fine  review  of  English  de- 
cisions he  lays  down  the  broad  nde,  since 
followed  by  most  courts,  that  com'ts  must 
frown  down  in  every  legitimate  manner  any 
unholy  tampering  with  (h*  corruption  at  the 
l>allot;  that  bets  on  election  are  illegal  and 
void,  and  that  courts  will  lend  their  aid  in 
disaffirming  -  such  contracts,  and  will  bold 
the  stakeboldo-  responsible,  when  notice  is 
given  by  a  party  to  a  wager  that  he  de- 
sires to  witiidraw  his  money.  This  learned 
Judge  struclc  the  keynote  that  has  In  most 
American  courts  given  tone  to  decisions  on 
the  subject.  We  quote  from  C^lef  Justice 
Kent  in  the  opinion  referred  to:  "The  stake- 
liolder  ought  not  to  be  permitted  to  hold  the 
money  In  defiance  of  both  parties.  There 
would  be  no  equity  in  such  a  defense,  and, 
if  the  plaintiff  cannot  recover  back  the  de- 
posit in  this  case,  the  winner  cannot  recover 
it;  for  that  would  be  compelling  the  execu- 
tion of  an  illegal  contract  as  if  It  were  le- 
gal, and  would  at  once  prostrate  the  law 
that  dedares  such  ccmtracts  lUegaL  The 
Kngllsh  rule  is  the  true  rule  on  this  subject 
On  the  disafflnnance  of  the  Illegal  and  void 


contract,  and  before  it  tms  been  carried  inta 
effect,  and  whUe  the  money  remains  in  tbe 
hands  of  the  stakeholder,  each  party  ought 
to  be  allowed  to  wltlidraw  his  own  deposit. 
Ttub  court  will  then  lie  dealing  eqaltably  with 
the  case.   It  will  be  answering  the  policy, 
and  putting  a  stop  to  tbe  contract  before  it 
Is  perfected.    •    *    •   The  conrta  bare  gone 
quite  far  enough  when  tb^  have  refused 
to  help  either  party,  as  against  the  other.  In 
respect  to  these  illegal  contracts."    It  Is  true 
that    this    decision    was    overruled    by    the 
"court  for  the  correction  of  errors,"  the  de- 
cision being  rendered  by  a  divided   eoart. 
and  no-  court  of  any  respectability,  except 
perhaps  that  of  Oallffflrnia,  has  ever  fouowed 
in  the  noisome  wake  of  the  decision  of  Sen- 
ator Sanford,  the  moutbpieo;  of  tlie  New 
Yotk   court    On   the  other   luind,   the  deci- 
sion   Ites    been    time    and    again    repudiat- 
ed,  and  the  very   doctrine   held   by   Judtie 
Kent  was  afterwards  approved  by  tbe  New 
York  court  of  ^appeals.    Storey  v.  Brennan. 
15  N.   Y.  524.    Senator  Sanford   makes  bis 
decision  turn  on  the  questitHi  of  the  hasten- 
ing of   the   contingency    concerning    which 
the  wager  is  laid.    We  quote  from  his  opin- 
ion as  follows:    "In  contraots  of  hazard  tbe 
condition  of  the  parties,  after  the  uncertain 
event  has  happened,  is  extremely  different 
from  their  situation  b^ore.    Before  tiie  event 
has  happened,  and  while  it  is  uncertain  who 
will  be  the  winner  or  the  loser,  neither  1* 
much  Injui'ed,  .and  perluips  nut  at  ail,  by  d-'- 
claring  the  contract  void.    Tbe  parties  -mv- 
treated  alike;  neither  of  them  can  compbiin: 
and  if  it  Is  ncf^eMsary  for  the  public  good 
that  the  contract  Should  not  proceed  further. 
the  decision  is  made  wititout  any  sarrifiotf' 
of  Justice  between  the  iKirties.   Not  so  if 
tbe  hazard  has  ceased,  and  tbe  wager  has 
been  lost  or  won,  according  to  contract    \ 
very  different  relation  l>etwecn  the  parde:< 
theu  takes  place.    If  the  losing  party  mar 
vacate  his  contract,  after  tbe  event  has  hap- 
pened and  is  known,  he  is  allowed  to  prac- 
tice frau4  upon  the  adverse  party.    TO  al- 
low tbe  loser  to  retract  bis  contract  because- 
he  Is  the  loser  would  give  sanction  to  the 
grossest  perfidy  and  injustice.     If  this  part}' 
wins,  he  profits  by  the  contract,  and  takes 
the  fruit  of  It;   if  be  loses,  be  abjures  the 
contract,  and  exonerates  himself  from  its 
obligation.    If  he  wbis,  be  holds  tbe  wager 
by  the  laws  d  honw;  if  be  loses,  be  refuses 
payment,  or  reclaims  the  wager,  if  paid  by 
tbe  laws  of  the  land.    AcccH-ding  to  the  re- 
sult, be  avails  himself  either  at  the  lawK 
of  honor  <x  at  the  laws  of  the  land.    While 
the  event  is  nnco'taln   and   unknown,   he 
stands  upon  the  laws  of  honor.      When  it 
has  happened,  and  is  against  him,  he  re- 
tires to  tbe  laws  of  the  land.    While  he  con- 
tracts upon  tbe  basis  of  basard,  be  Incurs  no 
risk.    While  he  is  himself  wrapped  in  im- 
penetrable armor,  be  contends  with  a  naked 
advOTsary.    When   he  talks  of  contingency 
and  hazard  he  means  certainty.    Wiien  he 
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promlges,  he  deceives;  and  wbUe  he  idedges 
his  faith,  he  betrays.  It  is  only  the  losar 
who  repents.  However  bitter  and  sincere 
bis  repentance  may  be.  It  is  not  that  he  has 
offended  against  pabllc  pcdicy,  but  that  he 
has  loet  his  money.  To  prove  the  sincerity 
of  his  repentance,  and  as  an  atonement  of 
his  sin  against  pabllc  policy,  he  proposes  to 
cheat  his  adversary,  and  take  back  his  own 
money  aftw  It  has  been  lost."  We  are  un- 
able to  see  the  cogency  of  this  rule.  It  la 
not  the  business  of  courts  to  determine  at 
what  point  in  the  proceeding  a  man  must 
repent,  for  repentance  has  nothing  to  do 
with  the  solution  of  the  question.  Doubtless 
repentance  after  losing  a  bet  Is  like  unto 
that  which  foUows  a  drunlcen  debauch,  short- 
lived, and  the  offspring  of  a  disordered  liver 
or  depleted  pocket;  but  the  senator  never 
apprdended  the  great  truth  put  by  Judge 
Kent  that  it  was  not  a  question  of  sorrow 
and  repentance,  but  one  of  disaffirming  and 
destroying  a  contract  made  in  violation  of 
law  and  morals.  Neither  docs  his  rule  work 
harm  to  any  one,  but  it  leaves  the  parties 
exactly  where  They  were  when  the  violation 
of  the  law  was  initiated,  and  no  one  In  law 
or  morals  has  been  defrauded  of  anything. 
In  BaU  T.  GUbert,  12  Mete.  (Mass.)  397,  the 
case  of  Vischer  ▼.  Yates  is  .approved,  and 
tlie  following  language  Is  employed:  "We 
think  the  money  deposited  by  each  party 
Avas  a  simple,  naked  deposit,  respecting 
Mhlch  the  agreement  to  pay  It  over  to  one, 
according  to  tlie  result  of  the  pending  presi- 
tleutlal  election,  and  not  executed  by  actual 
payment,  was  wholly  Inoperative  and  void; 
and  then  by  implication  of  law  the  money 
was  so  deposited  to  the  use  of  the  depositors 
respectively;  and  that  an  aodou  for  money 
had  and  received  would  lie  for  each  par^ 
for  the  amount  so  deposited  by  him."  In  the 
case  of  ataej  v.  Foss,  19  Me.  335,  it  is  held: 
"When  money  is  once  paid  over  to  winner, 
it  cannot  be  recovered  from  stakeholder  or 
winner;  but  when  the  money  has  not  been 
paid  over  by  the  stakeholder,  although  It  has 
been  lost  by  th-?  happening  of  the  event,  up- 
on notice  and  demand,  the  stakeholder  Is 
Mable  to  the  loser  tor  the  amount  by  him 
deposited."  This  opinion  sustains  the  opin- 
ion of  Vischer  ▼.  Yates,  delivered  by  the 
New  York  supreme  court,  and  condemns  the 
opinion  of  Senator  Sanford,  and  says:  "It 
best  compwts  with  public  policy  to  arrest 
the  illegal  proceeding  before  it  Is  consom- 
mated,  and.  In  oar  Judgment,  the  opinion  of 
the  supreme  court  Is  better  sustained  upon 
principle  and  authority  than  that  of  the 
court  of  errors."  In  a  South  Carolina  case— 
Bledsoe  ▼.  Thompson,  57  Amer.  Dea  777— 
the  same  doctrine  la  enunciated.  In  Ten- 
nessee it  was  held  tliat,  if  the  stakeholder 
paid  over  the  money  without  notice  and  de- 
mand by  the  loser,  he  would  not  be  responsi- 
ble, but  otherwise  if  the  notice  was  given. 
In  McAllister  v.  Hoftman,  a  Pennsylvania 
e,   (16  Amer.  Dec.  566,)  a  case  of  bet- 


ting on  an  election,  It  was  held  that  money 
Ijatd  over  to  the  winner,  after  notice,  is  re- 
coverable, and  the  case  ot  Vischer  v.  Yates 
is  cited  and  approved.  In  the  case  of  Shack- 
leford  V.  Ward,  3  Ala.  37,  it  was  said:  No- 
tice to  stiikefaoldisr  to  h<dd  money  arrests  it, 
and  he  may  not  afterwards  pay  over  the 
money  to  either,  whatever  the  determination 
of  the  event  npaa  which  depends  the  wager. 
In  Jeffrey  v.  Flcklln,  8  Ark.  227,  it  is  said: 
"The  rule  is  that,  if  the  contract  be  executed, 
and  both  parties  in  pari  delicto,  neither  of 
them  can  recover  from  the  other  the  moneys 
so  paid;  but.  If  the  contract  continues,  and 
the  party  is  desirous  of  rescinding  it,  he 
may  do  so,  a  ad  recover  back  the  deposit. 
And  this  distinction  is  made:  that,  where 
the  action  Is  an  affirmance  of  an  illegal  con- 
tract for  the  performance  of  an  engagement 
malum  in  se.  It  can  In  no  case  be  main- 
tained; but  where  the  action  Is  In  disaffirm- 
ance of  such  a  contract,  and,  instead  of  en- 
deavoring to  enforce  It,  presiunes  It  to  be 
void,  and  se^s  to  prevent  the  defendant 
trova  retaining  the  benefit  which  is  derived 
from  an  unlawful  act,  then  It  is  consonant 
with  the  spirit  and  policy  of  the  law  that  he 
should  recover."  In  Alfwd  r.  Biu-ke,  21 
Ga.  46,  the  court  pays:  "It  may  be  consider- 
ed now  as  well-established  law  that  a  party  to 
an  Ulegal  or  Immoral  orcriminol  contract  may 
recover  back  from  a  stakehcdder  a  deposit  In 
his  hands."  Hie  case  of  Vischer  v.  Yates  Is 
approvingly  cited.  In  Reynolds  ▼.  McKin- 
uey,  4  Kan.  94,  it  is  said:  "Betting  on  elec- 
tions Is  utto-ly  prohibited  by  the  laws  of 
this  state.  It  follows  that  all  money  placed 
in  the  hands  of  stakeholders  Is  to  be  regard- 
ed as  placed  or  deposited  in  their  hands 
without  consideration,  to  be  repaid  on  de- 
mand to  the  person  who  deposlti^  the  same, 
or  attached  by  any  person  having  a  valid 
claim,  and  showing  cause  of  attachment 
against  the  depositor."  In  Hardy  v.  Hunt, 
11  Col.  843,  of  ter  citing  and  .approving  Vlsch- 
«  V.  Yates,  it  is  held:  "There  can  be  no 
doubt  that  the  wager  was  Illegal  and  void  as 
against  public  policy;  the  dbrect  effect  of 
such  wagers  being  to  affect  the  purity  of 
elections.  This  has  been  often— indeed,  we 
believe,  universally — ^held  whenever  the  ques- 
tion has  arisen.  If  this  suit  had  been  to 
recover  a  wager  of  this  sort  the  action  could 
not  be  maintained.  But  this  is  not  the  ques- 
tion. Hie  party  depositing  the  money  fur 
this  illegal  purpose  may  retract  the  illegal 
act  The  money  is  not  forfeited  for  the  ben- 
efit of  the  stakeholder."  It  would  seem  this 
opinion  was  afterwards  qualified  by  the  su- 
preme court  of  California.  There  are  many 
other  cases  on  this  same  subject,  but  we 
have  quoted  sufficient  to  show  the  general 
trend  of  the  American  decisions. 

We  hold  that  the  wager  made  between  ap- 
pellee, Crawford,  and  appellant  Peck  was 
illegal,  and  ab  initio  nuU  and  void,  and  the 
stakeholder  ocouples  the  same  position  to- 
wards them  that  he  would  have  done  had 
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they  ToluBtariljr  left  their  money  in  Ua 
hands  wltliout  aay  stipulations;  and,  being 
a  bailee,  he  U  respooaible  to  each  of  the  die- 
poaitors  far  the  amount  of  his  deposit  We 
are  not  assisting  in  executing  an  iUe;gal 
coatract;  we  ignore  it;  we  treat  It  as  though 
it  did  not,  and  could  not  exist  Our  de- 
cision will  not  recognize  the  existence  of  the 
eontract,  but  says  there  was  no  ccmtraet 
We  cannot  permit  a  stakeholder  to  defend 
successfully  against  a  man  who  wishes  to 
annul  an  Illegal  contract  and  is  seeldng  to 
recover  his  deposit  and  who  would  defeat 
his  claim  by  setting  up  as  a  defense  the  il- 
legal and  void  contract  He  has  no  eqxUty 
against  the  appellee,  whose  money  he  Is 
holding.  He  cannot  set  himself  up  to  decide 
that  a  party  cannot  retire  from  a  contract 
which  the  courts  would  not  enforce.  Appel- 
lee does  not  rely  on  the  illegal  contract  to 
establish  his  right  to  the  money,  bat  he  says 
that  appdlant  Lewy  has  his  money  on  de- 
posit, and  be  wants  it  He  gave  notice  in 
time  to  stop  it  in  the  hands  of  the  bailee. 
He  seelcs  to  regain  it  &ad  he  is  entitled  to 
it  It  Is  the  policy  of  courts,  as  hereinbefore 
indicated,  to  pursue  tliat  course  that  wUl 
discountenance  gambling  on  elections,  and 
have  a  tendency  to  check  it;  and  when  it  is 
luown  that  the  loser  can,  at  any  time  before 
the  money  is  paid  over,  reclaim  it  from  the 
stakeholder,  It  will  have  a  discouraging  ef- 
fect oa  those  who  have  the  desire  to  stake 
their  money  on  the  result  of  popular  elec- 
tions. We  are  at  the  opinion  that  there  was 
no  error  in  the  Judgment  of  the  lower  court, 
and  It  is  ai&rmed. 


VOGT  T.  BEXAR  COUNTY  et  aL' 

(Court  of  Civil  Appeals  of  Texas.    Nov.  22, 

1893.) 

Answer— Ehixsnt  DouiUii  —  Bstablishmsiit  o» 

Hl«HWAT 

1.  In  an  action  for  trespass,  where  the  am- 
Bwer  alleges  the  premises  to  be  a  highway, 
without  stating  how  they  became  so,  defendants 
are  not  restricted  to  showing  that  the  road  was 
established  by  proceedings  in  the  county  com- 
missioners'  court,  but  may  show  an  establish- 
ment by  grant,  prescription,  dedication,  or  in 
any  otlier  lawful  way;  and  a  spei'ial  exception 
to  the  answer,  on  the  gronnd  that  certain  pro- 
ceedings in  the  county  commissioners'  court, 
not  referred  to  in  the  answer,  were  invalid, 
should  be  overruled. 

2.  Due  process  of  law  requires  that  a  land- 
owner be  given  notice  of  proceedings  whereby 
it  is  sought  to  condemn  his  property  to  a  pal>- 
Uc  use,  and  also  an  opportunity  to  protect  his 
rights. 

3.  Rev.  C^vil  St.  art.  4367,  requires  the 
coonty  commissioners'  court  in  proceedings  to 
eotabiish  a  highway,  to  appoint  a  jury  consist- 
tug  of  five  freeholders,  to  be  sworn  as  pre- 
scribed. Articles  4;>(58-4371  require  the  jury  to 
issue  and  serve  notice  of  the  proceedings  on  tlie 
landowner,  to  assesH  damages  on  presentation 
of  a  written  claim  by  the  landowner,  and  to  lay 
out  and  marlc  the  road,  and  report  to  the  com- 
missioners' court.  Article  4372  requires  the 
oommissiooers'  court,  on  approving  the  report  of 
the  jury,  to  allow  the  landowner  adequate 


pensatiou  for  the  taking  of  his  land,  and,  wkei 
paid  or  secured,  to  order  the  road  (^eaed.  Hoi. 
that  these  provisioius  do  not  i»ntemplate  a  tak- 
ing of  private  property  for  a  public  nae  withoot 
adequate  compensation  being  first  made  or  w- 
cured,  or  otherwise  than  by  due  coarse  of  law. 
4.  Tbe  notice  required  to  be  served  on  t^ 
landowner  by  artide  4370  is  a  jnrisdlctioiial 
fact  which  shonld  affirmatively  appear  in  tfc« 
leoxd;  and,  if  the  giving  of  such  notice  b  tt>: 
affirmatively  shown,  the  proceedings  are  void. 

Brror  from  district  eoart  Bexar  co<aty: 
Oeorge  H.  Noonan,  Judge. 

Tre^taas  to  tzy  title  by  Jolwnn  6.  Vugt 
against  Bexar  County  and  others,  lltrre 
was  a  Judgment  In  defendants'  favor,  aad 
plalntlCT  brings  error.    Reversed. 

Geo.  C  Altgelt  for  plaintiff  in  error.  Otto 
Staffel,  for  defendants  In  error. 


NKILL*  J.  The  plulntUf  in  error  brooght 
this  action  in  the  farm  of  tre^oas  to  try 
title,  and  for  damages  to  727V6  acres  <^  land 
situated  la  Bexar  county,  on  the  Medina 
rivta:,  the  damages  claimed  beiiig  laid  at 
91,000.  The  defendants  answered  by  a  gen- 
eral denial  and  a  disclaimer  of  any  interest 
in  the  land  sued  for,  except  tiiree  strips, 
respectively  of  30,  20,  and  40  feet  wide,  run- 
ning through  the  land,  which  they  averred 
were  at  the  time,  and  were  since  tlae  sup- 
posed unlawful  oitry,  txespasseo,  and  'wrongs 
alleged  In  iriaintUTs  petition,  and  now  ex- 
ist within  the  limits  of  Bexar  county  as 
publio  roads  and  highways,  wbicti  were 
known  as  tbe  "Beaton  City  Road,"  die  "Frio 
County  Rood,"  and  the  "Baywaters  Road." 
and  that  the  defendant  Mann  wna  tlie  duly- 
appoiated  road  overseer  of  the  two  latter  lie- 
fore  and  at  the  time  at  said  supposed  wrong- 
tol  entry  and  trespasses;  and  Mann's  eor 
try  was  Justified  on  the  ground  tlmt  he 
was  a  resident  citizen  of  Bexar  county,  and 
such  entry  made  in.  tlie  exercise  of  his  ilgjitB 
as  such  dtlaen,  and  in  the  lawful  diat^arge 
of  his  duty  as  road  overseer  of  tbe  two  last- 
named  roods.  It  was  also  alleged  in  said 
answer  that,  if  the  d^endaat  Bexar  eoanty 
at  any  time  entered  upon  any  of  tbe  land  is 
controversy,  such  entry  was  made  in  the 
lawful  exerdae  of  its  general  contixd  ami 
superintendence  of  said  public  roads.  Ttie 
pis  in  tiff  in  his  supplemental  petition,  except- 
ed to  defendants'  answer  en  the  following 
grounds,  viz.:  (U  Because  it  does  not  set 
out  with  sufficient  certainty  the  prooeeding 
had  in  the  ooimty  oommisaioners'  court,  ia 
tliat  it  does  not  appear  that  a  Jury  of  view 
was  appointed,  as  reqtiired  by  law.  ^  It 
does  not  appear  fram  said  alleged  proceed- 
iiigs  that  plaintiff  was  in  any  manner  com- 
pensated for  damage  done  to  his  land.  fSi 
Because  die  statute  vesting  the  power  in  the 
county  commissioners  to  condeom  privaie 
property  for  public  use  as  a  road  is  unconsii- 
tutional.  These  exceptions  woe  all  ov<t- 
ruled  by  the  oourt  Certain  orders  of  the 
county  commissionecs'  court  in  relation  to 
tbe  laying  out  and  establishment  of  tl» 
roads,  whidi  are  reternA  to  in  eur  oondo- 


*  Rehearing  denied. 
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slons  of  fact,  were  r«'ad  In  evidence  from 
tbe  mlDntes  of  said  court,  to  wbicb  plaintiff 
objected,  and  moved  tbe  court  to  exclnde, 
upon  tiie  groondit  as  follows:  "First,  because 
It  was  not  sboim  that  tbe  Jurisdiction  at 
mH  court  ever  attached,  In  tbat  tbere  iras 
no  petition  of  freeholders  before  aatd  conrt, 
and  It  did  not  appear  tbat  any  notice  of  the 
aippUcatlwi  for  the  opening  of  said  aeveral 
roads  had  ever  been  glvai,  and  because,  If 
tbe  said  roads  crossed  platattiff's  land,  no 
provision  waa  made  to  compensate  plaintiff 
for  tbe  Injnry  to  tbe  land;  second,  be- 
canse  the  opoilng  and  laying  out  of  a  pnbUc 
road  over  a  citizen's  land  was  a  special  pro- 
ceeding under  the  statute,  and  it  bad  not 
been  shown  tbat  the  law  bad  been  complied 
with;  tblrd,  because  it  was  not  shown  tbat 
tbe  commlaslonerB  tbat  laid  off  tlie  road 
were  sworn;  fourtb,  because  It  was  not 
Aown  that  plaintiff  was  serced  with  pro- 
cess, or  was  ever  compensated  for  the  Injnty 
to  bis  land;  flftb,  because  tbe  proceedings 
are  void  for  nncertalnty.  In  tbis:  tbat  tbe 
location  of  l^e  road  cannot  be  determined 
tberefrom."  Tbe  case  was  tried  by  the 
court  witboat  a  ]ut7,  and  Judgment  rendered 
on  defendants'  disclaimer  In  favor  of  plain- 
tiff foe  tbe  land,  subject  to  tbe  right  of  Bex- 
ar county  to  the  roadways  over  it;  from 
whl«di  Jndgment  tbe  writ  of  eircr  was  soed 
oat.  Tbe  errors  assigned  relate  to  the  action 
of  the  court  in  overruling  plalntifTs  special 
exceptions  to  defmdants'  answer  to  tbe  ad- 
mission of  tbe  minutes  of  the  commiasloners' 
oorrt  in  relation  to  tbe  laying  out  and  estab- 
lishment of  said  roads,  and  to  tbe  suffldeAcy 
of  tbe  testimony  to  support  tbe  judgment 

Conclusions  of  Fact. 

(1)  The  idalntiff  is  the  owner  of  the  land  I 
sued  for.  (2)  On  August  12.  188T,  tbe  county 
commlssiaiierB'  court  of  Bexar  county  ap-  j 
pointed  a  Jury  of  view  to  lay  oat  and  maxk 
the  road  from  the  Frio  clt7  to  tbe  Qulntana 
rood,  but  it  does  not  appear  from  the  rec- 
ord tbat  the  members  of  tbe  Jury  appointed 
were  freeholders  of  Bexar  county,  which 
road  was  by  said  jury  laid  ont  ttarougb  tbe 
premises  of  plaintiff,  as  shown  by  ttaeir  re- 
port filed  In  tbe  county  commla^nerB'  court 
€t  Bexar  county  on  the  17tb  day  of  October, 
18S7.  (3)  On  the  17th  day  of  November, 
1887,  the  following  orfler  was  made  by  said 
court,  and  entered  on  its  minutes,  viz.:  "Tbis 
day  came  on  to  be  beard  the  report  of  tbe 
Jury  appointed  on  August  12,  1887,  to  view 
the  road  from  the  Frio  dty  road  to  the 
Quintana  road,  favorable  to  the  opening  of 
the  said  road,  and  also  the  contest  of  Wil- 
litim  Vogt;  and,  the  court  having  beard  tbe 
evidence  and  considered  the  matter,  it  Is 
ordered  by  the  court  that  the  said  report  of 
the  Jury  of  view  be  In  all  things  adopted,  and 
ordered  entered  of  record  in  tbe  minutee  of 
this  court;  and  It  Is  ordered  by  the  court 
that  said  read  be  knowu  us  the  'Baywaters 
Road,'  and  tbat  the  as  me  be  opened  as  a 


thlrd-dass  road,  by  the  overseer  of  tbe  Frio 
oounty  road,  Mr.  3.  B.  Mann,  to  whose  pre- 
(dnct  said  road  Is  assigned.  It  Is  further  or- 
dered that  no  damages  be  allowed  said  con- 
testant." <4)  That  like  proceedings  of  the 
ocunty  commissioners'  court  are  shown  1^ 
Its  minutes  In  relation  to  the  Benton  dty  and 
Filo  dly  roads.  Tbe  proceedings  in  relation 
to  these  two  roads  also  show  that  tbe  sur- 
veyor was  otxiered  to  surrey  said  roa&a,  and 
that  he  surveyed  tbem  In  i)ur8nance  of  said 
order,  and  made  plots  and  field  notes  of 
them  In  Ids  report  to  tbe  ooort,  wUdi  was 
approved  by  It;  and  It  also  appeared  tbat 
tbe  Jury  to  lay  out  tbe  Benton  dty  road  were 
sworn  according  to  law.  (5)  It  does  not 
appear  from  the  record  that  any  compestaa- 
tlon  waa  paid  the  plaintiff  by  Bexar  county 
for  Tunning  its  road  through  his  lands,  ntsr 
does  it  appear  that  he  was  ever  served  vritb 
notice,  as  required  by  article  4S70,  Rev.  Olvn 
St.  There  is  no  vncoot  whatever  of  SHCh  serv- 
ice upon  him,  and  be  was  not  given  the  op- 
portimity  of  presenting  his  elalm  for  dam- 
ages thai:  is  provided  by  law  In  such  cases. 
(6)  The  entry  of  the  defendant  Mann  npoa 
pLiintilTs  land  was  In  his  supposed  capadty 
as  road  overseer  of  the  Baywaters  road,  in 
pursuance  of  bis  dutiea.  (7)  Tbe  evideooe 
is  Insuffldent  for  us  to  determine  tbe  amount 
of  damages  sustained  by  the  plaintiff  to  his 
iland  by  reason  of  the  roads  being  laid  out 
and  opoied  upon  It 

Conduslons  of  Law. 

The  defendants,  in  their  answer,  simply 
alleged  Ibe  existence  within  tbe  limitB  of 
Bexar  ommty  of  certain  duly-establtsbed 
roads.  There  were  no  allegntionB  as  to  any 
proceedings  In.  tbe  oonxity  oommiasionerB' 
court,  and,  as  tbe  q>eclal  exceptions  to  tbe 
answer  erroneously  assume  the  averment  of 
proceedings  in  said  court,  they  have  no  apfrii- 
catlon  to  the  answer.  Tbe  defendnats,  by 
th^r  answer,  were  not  restricted  to  showing 
tbat  the  roads  were  estaMMied  by  proceed- 
ings In  the  eotinty  commlseioDecs'  court,  bat 
could  show  that,  they  were  established  by 
grant  prescription,  dedication,  Umitatioa,  1^ 
order  of  court,  or  in  any  other  lawful  way. 
As  suggested  by  counsel  ft>r  defendants  in 
error  in  his  brief,  if  i^intiC  bad  specially 
excepted  to  defendants'  answer  because  it 
fails  to  set  out  in  what  manner  said  roads 
became  public,  then  the  question  might  arise 
whether  the  general  aUegati(»  of  tbe  public 
highway  is  sufflclently  certain  under  the  rules 
of  pleading;  but,  as  the  exceptions  are  to 
flatter  wlilch  does  not  appear  in  the  answer, 
and  do  not  relate  to  it,  they  are  not  well 
taken,  and  were  properly  overruled  by  the 
court  below. 

In  authorizing  the  appropriation  of  indi- 
vidual property  tix  the  public  use,  cur  con- 
stitution and  laws  have  prescribed  certain 
condltlMiB  and  procedure  which  must  be 
strictly  observed  and  pM^orraed.  Mclntlre 
V.  Lucker,  77  Tex.  259,  13  S.  W.  Rep.  1027. 
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The  conatituU<xi  requires  that  the  laying  ont, 
construction,  and  repairing  of  county  roads 
shall  be  provided  tor  by  general  laws,  (arti- 
cle 11,  (2;)  and  tfaat  the  legislature  shall 
make  provision  tor  laying  out  and  working 
public  roads,  (article  16,  i  24.)  A  g^ieral 
law  was  passed,  as  directed  by  the  constitu- 
tion, the  provisions  of  whidi  we  will  consid- 
er farther  on  in  this  (pinion.  Whatevo* 
may  be  the  title  of  the  tribunal  upon  which 
the  authority  to  direct  the  opening  of  roads 
is  conferred,  its  authority  is,  In  such  matters, 
at  a  jurisdictional  nature;  and,  when  acting 
In  the  matter  of  opening  roads,  sucb  tribunal 
la  engaged  In  the  exerdse  of  Judicial  func- 
tions. It  Is  essential  to  the  validity  of  the 
proceedings  of  the  tribunal  acting  in  such 
matters  tiiat  it  have  jurisdiction  of  the  sub- 
ject-matter and  ot  the  person  of  bim  wjiose 
land  is  sought  to  be  appropriated  ,*  and  the 
weight  of  authority  is  that  the  jurlsdictiom 
must  appear  on  the  face  of  the  record;  and 
that.  If  the  record  afarmatively  shows  Juris- 
diction, then  tlie  same  presumptions  will  be 
indulged  in  favor  of  the  proceedings  as  are 
indulged  in  flavor  of  proceedings  in  courts  of 
general  jurisdiction.  Elliott,  Roads  &  S. 
218,  219;  Crossley  v.  O'Brien.  87  Amer.  Dec. 
SS4;  Lewis,  Bm.  Dom.  |  60S.  It  is  an  ele- 
mentary principle  that,  before  a  man  can  be 
deprived  of  his  property  for  public  use,  he 
must  have  notice  of  the  proceeding  whereby 
It  is  sought  to  appropriate  his  property,  and 
given  an  opportunity  to  protect  his  rights. 
To  take  one's  property,  and  assess  his  dam- 
ages, without  notice  of  It,  is  repugnant  to  ev- 
ery principle  of  Justice,  and  such  a  proceed- 
ing Js  not  due  process  of  law,  and  is  vio- 
lative of  our  constltutlMi,  as  well  as  that  of 
the  United  States,  and  void.  All  the  authori- 
ties agree  that  due  process  of  law  requires 
that  a  person  shall  have  reasonable  notice, 
and  a  reasonable  importunity  to  be  heard  be- 
fore an  impartial  tribunal,  before  any  bind- 
ing decree  can  be  passed  affecting  his  right 
to  liberty  or  property.  Stuart  v.  Palmer,  74 
N.  T.  183;  Davidscm  v.  New  Orleans,  96  D. 
S.  97;  People  v.  Essex  Co.,  70  N.  T.  229; 
Welmer  v.  Bunbury,  80  Mich.  201;  Qiase  v. 
Hathaway,  14  Mass.  222;  Scott  v.  City  of 
Toledo,  36  Fed.  Rep.  385.  In  view  of  these 
general  principles  of  law,  we  wlU  now  ex- 
amine our  statutes  In  relation  to  public  roads, 
and'  see  If  there  has  been  such  a  compliance 
with  them  In  the  appropriation  of  plain  tiff '» 
property  to  the  use  of  the  public  as  will  jus> 
tlfy  'the  appellees  In  withholding  it  from  him. 
Article  4360,  Rev.  Civil  St,  provides  that 
"the  commissioners'  courts  of  the  several 
counties  shall  have  full  power,  and  It  ahall 
be  their  duty,  to  OTder  the  laying  ont  and 
<H>enlng  of  public  roads  when  necessary,  and 
to  discontinue  or  alter  any  road  whenever 
it  shall  be  deemed  expedient,  as  heteinafter 
prescribed;  provided,"  etc.  Article  4367,  Id., 
Is  as  follows:  'All  roads  hereafter  order- 
ed to  be  made  shall  be  laid  out  by  a  jury  of 
freeholders  of  the  county  to  be  appointed  by 


the  commlsslonera'  court;  said  Jury 
consist  of  five  perscms,  a  majority  of  whom 
may  proceed  with  or  "ivlthout  the  county  snr- 
veyor,  as  ordered  by  the  oommlasioiicra' 
court,  to  lay  out,  surrey  and  describe  such 
road  to  the  greatest  advantage  to  the  publie, 
and  so  that  the  same  can  be  traced  with 
certainty;  and  the  Add  notes  of  sudi  sur- 
vey, or  descriptl(Hi  of  the  road,  shall  be  In- 
cluded in  the  report  of  the  jury;  and  If 
adopted  shall  be  recorded  in  the  minutes  of 
the  commissioners'  court."  Article  4.368  is: 
"The  jurors  provided  for  in  the  preceding 
article  shall,  before  proceeding  to  act  as  sath, 
take  the  fc^owlng  oath  before  some  officer 
authorised  to  administer  oaths,  to  wit: 
'— —  do  solemnly  swear  that  I  will  lay  out 
Ihe  road  now  directed  to  be  laid  out  by  or- 
der to  us  directed  from  the  commissioners' 
court,  according  to  law,  without  favor  or 
affection,  malice  or  hatred,  to  the  best  of 
my  skill  and  knowledge,  so  help  me  God.' " 
"It  shall  be  the  duty  of  such  Jurors,  when 
qualified  as  provided  In  the  preceding  arti- 
cle, to  proceed  to  lay  out  and  mark  the  road 
in  accordance  with  the  order  of  the  court 
and  the  law,  and  to  report  their  proceedings 
in  writing  to  the  next  regular  term  of  the 
commissioners'  court"  Article  4369,  Id. 
Article  4370:  "The  jury  of  freeholders  pro- 
vided for  In  article  4367  shall  issue  notice  in 
writing  to  the  landowner  through  whose 
lands  such  prc^osed  road  may  run,  or  to  hbt 
agent  or  attorney,  of  the  time  when  they  win 
proceed  to  lay  oat  sudi  road,  or  when  they 
will  assess  the  damages  Incidental  to  the 
(^enlng  of  the  same,  whlc^  notice  Aall  be 
served  upon  such  owner,  his  agent  or  attor- 
ney, at  least  five  days  before  the  day  therein 
named,"  etc  Article  4371:  "The  owner  ot 
any  such  land  may,  at  the  time  stated  In 
such  notice,  or  previously  thereto,  present  to 
the  Jury  a  statement  in  writing  of  the  dam- 
ages claimed  by  him,  if  any,  Incident  to  the 
opening  of  sudi  road,  and  Uiereupoo  the  jury 
shall  proceed  to  assess  the  damages,  return- 
ing their  assessm«it  and  the  dalmant's  state- 
ment with  the  report,  to  the  commissioners' 
court"  Artlde  4372:  "If  the  commissim- 
ers'  court  shall  approve  of  the  report  and  o^ 
der  sudi  road  to  be  opened  they  shall  con- 
sider the  assessment  of  damages  by  the  jniy 
and  the  claimant's  statement  therefor,  and 
allow  audi  owner  just  damages  and  ade- 
quate compensation  for  the  land  taken,  and 
when  paid  or  secured  by  the  deposit  with 
the  county  treasurer,  to  the  credit  of  sudi 
owner  they  may  proceed  to  have  sudi  road 
opened."  The  artlde  then  provides  for  an 
appeal  by  the  owner  If  he  Is  not  satisfied 
with  the  assessment  And  artlde  4373  ii: 
"If,  in  the  Judgment  of  the  commlssioaen' 
court,  from  the  report  of  the  commlsslonera 
named  In  the  two  preceding  artldes,  tbe 
road  should  be  deemed  of  suffldent  Impor 
tance,  the  court  may  ordw  the  survey  or  open- 
ing of  the  same;  but  the  court  shall  first 
order  the  payment  of  the  damages 
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If  any,  by  the  commissioners  of  view  to  be 
made  to  tbe  owner  of  tbe  land  out  of  tbe 
county  treasury,  and  the  county  treasurer 
shall  have  paid  the  same  or  secured  its  pay- 
ment by  q;)eclal  deposit  of  the  amount  in 
his  office,  subject  to  the  order  of  such  owner, 
and  shall  notU^  such  owner  by  mail  or  oth- 
'«"WlBe  of  such  deposit"  From  these  prorl- 
sions  it  will  be  seen  that  the  power  to  order 
the  laying  out  and  <q)ailng  of  public  roads 
Is  vested  in  the  county  commissioners'  court 
of  the  seTeral  counties  in  this  state,  and.  In 
the  exercise  of  sndi  authority,  it  is  indispoi- 
sably  necessary  (1)  for  the  court  to  appoint 
a  Jury  consisting  of  five  freeholders  of  the 
county;  (2)  for  the  members  of  such'Jury,  be- 
fore proceeding  to  act,  to  take  the  oath  pre- 
scribed; (3)  for  the  Jmry  to  Issue  43ie  pre- 
scribed notice  to  the  landowners  thrbu^ 
whose  land  the  proposed  road  may  run;  (4) 
for  sudi  notice  to  be  served  within  tbe  time 
and  manner  prescribed;  (5)  for  the  Jury,  upon 
the  presentation  to  it,  within  tbe  proper  time, 
of  the  wrlttai  statement  of  the  damages 
claimed  by  the  owner,  to  assess  the  dam- 
ages; (6)  for  the  Jury  to  lay  out  and  mark 
the  road  In  accordance  with  the  order  of  the 
court;  (7)  for  the  Jury  to  report  their  pro- 
■ceedlngs  in  writing  to  the  next  term  of  the 
commissioners'  court;  (8)  for  the  commis- 
sioners to  approve  the  report  of  the  Jury, 
and  order  the  road  opened,  and  aUow  the 
■owner  Just  damages  and  adequate  compen- 
sation for  his  land  taken,  and,  when  paid  or 
secured  as  provided,  to  have  such  road  open- 
ed. Tbe  provisions  quoted  must  not  be  c<m- 
fused  with  those  regarding  neighborhood 
roads,  for  they  differ  In  several  essmtlal 
ijartlculars.  When  these  provisions  of  the 
law  have  been  thus  complied  with  there  Is 
no  infraction  of  the  constitutional  safeguard 
to  the  person  which  Inhibits  the  taldng,  dam- 
.aging,  or  destruction  of  his  property  for  or 
4ipplylng  It  to  a  public  use  without  adequate 
compensation  being  first  made  or  secured  by 
SI  deposit  of  money;  nor  of  those  that  pro- 
vide that  no  dtlzm  of  this  state  shall  be  de- 
prived of  property  except  by  due  course  of 
the  law  of  the  land.  The  eight  prerequi- 
sites enumerated  are  absolutely  necessary  to 
the  taking  of  the  property  of  an  individual 
for  the  public  use  as  a  highway,  and  we  be- 
lieve them  all  Jurisdictional.  It  may  not  be 
necessary  that  they  should  all  appear  of  rec- 
ord on  the  minutes  of  the  county  commis- 
sioners' court,  for  It  seems  from  good  au- 
thority that  in  matters  of  this  (dtaracter  it 
is  not  necessary  that  there  should  be  a  form- 
al Judgment  affirming  its  existence,  nor 
that  there  should  be  an  express  finding  of 
Jurisdictional  facts,  but  that  it  is  enough  if 
the  Judgment  Impliedly  asserts  the  exlst- 
■once  of  Jurisdiction.  Elliott,  Roads  &  S. 
-;19.  It  Is  safer,  however,  for  the  record  to 
sliuw  a  performance  of  all  of  these  requi- 
sites. In  regard  to  the  notice  required  by  ar- 
tide  4370,  our  commis.>iion  of  appeals  said, 
isijeaking    througli    Judge    Acker,  that  "the 


service  of  this  notice  in  the  manner  required 
by  statute  is  indispensable  to  the  exercise  of 
the  Jurisdiction  of  the  commissioners'  court. 
It  is  a  JurisdlctiMial  fact,  which  must  be  af- 
firmatively shown  to  sustain  the  Jurisdiction 
of  the  commissioners'  court  In  making  tbe  or- 
der establishing  and  directing  that  a  public 
road  be  opened  on  tlie  land  of  a  citizen. 
Without  service  of  such  notice,  the  action  of 
the  Jury  of  freeholders  and  the  (Mrder  of  tlie 
commissioners'  court  are  nullities."  While 
it  has  bem  held  that  an  order  of  the  com- 
missioners' court  may  be  proved  and  given 
effect,  although  it  may  not  have  been  enter- 
ed upon  tbe  minutes  of  the  court,  (Ewing  v. 
Duncan,  81  Tex.  235,  16  S.  W.  Rep.  1000; 
Brown  V.  Ruse,  60  Tex.  589,  7  S.  W.  Rep. 
480,)  matters  of  so  much  importance  as  those 
under  consideration,  to  the  public,  as  well  as 
to  the  individual  citizen,  should  not  be  left  In 
parol.  From  our  conclusion  of  facts  drar/u 
from  the  evidence,  it  is  apparent  that  the 
record  of  the  county  commlsslonei-s'  court, 
{  when  tested  by  the  principles  annoimced  in 
this  opinion,  does  not  affirmatively  show  that 
'  said  court  acquired  jurisdiction  to  appro- 
;  priate  plaintiff's  property  to  the  public  use 
for  roadways.  Nor  is  it  shown  by  such  rec- 
ord, even  when  aided  by  pared  evidence,  that 
such  Jurisdiction  attached.  Therefore  the 
proceedings  of  said  court  whereby  the  coun- 
ty of  Bexar  claims  easements  over  plaintiff's 
property  are  null  and  void,  and  are  no  de- 
fense to  plaintiff's  action.  It  Is  obvious  that 
plaintiff  has  sustained  some  damages  to  hlR 
property,  but,  as  the  evidence  disclosed  by 
the  record  is  insufficient  for  us  to  determine 
tbe  amount,  we  cannot  render  Judgment  here 
In  his  favor  for  such  damages.  For  the  rea- 
son of  the  Insufficiency  of  the  evidence  to 
sustain  the  Judgment  of  the  court  below, 
and  our  Inability  to  determine  from  the  rec- 
ord the  amoimt  of  damages  sustained  by  the 
plaintiff,  the  Judgment  of  the  district  court 
Is  reversed,  and  the  cause  remanded,  for  a 
new  trial  In  accordance  with  the  law  an- 
nounced In  this  opinion. 

JAMBS,  0.  J.,  did  not  sit  In  this  case. 


VON  STEIN  V.  TREXI.ER. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  22. 
1803.) 

JUSOMENT     ReCOBS — ISfDEX    —  AbSION'UEXT     tOB, 

Benefit  or  Creditobs — Pkioritieb. 

1.  Rev.  St.  art.  3158,  which  requires  the 
Index  to  tbe  judgment  record  to  be  alphabetical, 
and  to  show  the  name  of  each  plaintiff  and  of 
each  defendant.  Is  sufficiently  complied  with 
by  placing  defendant's  name  in  the  proper  al- 
phabetical position,  followed  by  plaintiff's  name, 
though  neither  party  is  designated  as  defend- 
ant or  plaintiff,  and  though  neither  the  word 
"versus  or  "against,"  nor  any  abbreviation 
thereof,  is  placed  after  the  name  of  either  party. 

2.  In  Texas  a  judgment  lien  takes  preced- 
ence of  a  prior,  unrecorded  dee<l  by  the  judg- 
ment debtor,  unless  the  judgment  creditor  has 
notice  thereof. 
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3.  Hie  fact,  that  an  asiisuar  for  the  bw  I 
efit  of  creditors  conveyed  awaj  land,  by  a  deed 
not  recorded,  before  executing  the  deed  of  as- 
signment, does  not  divest  the  assignee  of  the 
legal  titles  so  a*  to  enable  a  jodgment  creditor 
of  the  assignor  to  fix  a  lien  cm  the  land  by  the 
subsequent  record  of  his  judgment. 

4.  A  judgment  creditor  of  an  insolvent, 
who  has  made  an  asmgnment  for  the  benefit  of 
ereditorsi  cannot  accept  dividends  from  the  as- 
signee, and  at  the  same  time  subject  to  the 
lien  or  his  judgment  lots  conveyed  away  by  the 
insolvent,  by  an  unrecorded  deed,  before  making 
the  assignment,  but  for  which  the  assignee  re- 
ceived tha  purciiase  money. 

Appeal  from  district  court,  Bexar  coonty; 
GeorgB  H.  Noonan,  Jndge. 

Trespass  to  try  title  by  Paul  Von  Stein 
against  L.  A,  Trexlw.  Prcwn  a  judgment  for 
defendant,  plaintiff  appeals.     Affirmed. 

George  C.  Altgelt,  for  appellant  Joseph 
Ryan  and  Crenshaw  &  Bell,  for  appellee. 

FLT,  J.  This  Is  an  action  of  trespass  to 
try  title  to  two  lots  of  land  in  the  city  of 
Sou  Antonio.  We  conclude  that  the  follow- 
ing facts  are  established  by  the  record:  (1) 
That  Sam  Maverick  was  common  source  of 
title.  (2)  That  on  March  6,  1891,  F.  E.  Grot- 
haus  recovered  a  judgfment  for  $303  against 
Sam  Maverick.  (3)  That  an  abstract  of  this 
Judgment  was  properly  r^stered  by  the 
county  clerii  of  Bexar  county  on  March  8, 
1881,  and  execution  was  Issued  on  August  5, 
1891,  and  levied  on  the  two  lots  In  contro- 
versy, to  wit,  lots  7  and  8  in  blodc  No.  2,  and 
the  same  were  duly  sold  by  the  sberUE  of 
said  county  after  premier  notice,  and  wMe 
bought  by  appellant,  and  deed  properly  exe- 
cuted by  the  said  sherlfC  was  delivered  to 
appellant,  and  vthe  same  was  duly  recorded. 
(4)  That  Sam  Maverick  on  June  17,  1890,  by 
general  warranty  deed  with  vendor's  lien 
reserved,  conveyed  lot  No.  8  In  blod^  2,  being 
one  of  the  same  sold  under  execution  as 
aforesaid,  to  J.  W.  McCrary,  the  ccwsidera- 
tion  being  $26  cash,  and  a  note  for  $275,  and 
payable  on  or  before  June  17,  1891,  with  10 
per  cent  interest  and  that  on  same  date, 
June  17,  1890,  said  Maverick  conveyed  to  J. 
T.  Maasey  lot  No.  7,  the  other  lot  In  contro- 
versy, for  $25  cash,  and  a  note  for  $325,  due 
on  or  before  June  17,  1893,  with  interest  at 
10  per  cent  per  annum,  a  vendor's  lien  being 
reserved  in  tlie  warranty  deed  to  secure  the 
unpaid  purchase  money,  (ii)  That  neither  of 
the  two  said  Inst  deeds,  although  both  were 
duly  acknowledged  on  day  of  e:£ecution,  were 
recorded  imtil  June  26,  1891,  when  both  were 
duly  recorded.  (6)  That  on  June  22,  1891, 
J.  W.  McCrary  properly  and  duly  conveyed 
by  warranty  deed  said  lot  No.  8  to  app<^ee, 
and  on  same  day  J.  T.  Mas^ey  made  a  war- 
ranty deed  conveying  to  appellee  said  lot  No. 
7,  said  two  lots  being  those  in  controversy, 
and  both  of  these  deeds  were  recwded  on 
June  26,  1881.  (7)  On  December  26,  1880^ 
Sam  Maverick  made  a  general  deed  of  as- 
signment fur  the  benefit  of  all  of  his  cred- 
itors to  lieni;:in  Houston;   that  said  Houston 


qnalilled  as  assignee  on  same  day,  aad  so 
same  day,  to  wit,  December  28,  1890,  tbe 
deed  of  assignment  was  filed  for  record  Id 
the  clerk's  office  of  Beiuir  countar;  and  Oat 
the  assignment  was  of  an  inM)Iv<»t  estate. 
(8>  That  F.  Bl  Grothans  had  no  aotice,  kctaal 
or  constractlve,  of  the  cooveyances  saade  by 
Maverick  to  Maasey  and  McOary  natfi  tbe 
deeds  wen  flied  tor  reccrd  on  June  26.  1881. 
(9)  That  F.  E.  arothans  filed  Us  verified 
claim  against  Maverick  witli  the  assigiiee, 
Houston,  and  accepted  under  tbe  KmAgmmeaX 
and  rcc^ved  his  first  IntrtaUment  of  10  rtr 
cent  of  his  claim  from  the  assignee  oa  Jidy 
IS,  1881,  uid  that  tbe  aMAgnroest  is  stiD 
pending.  (1(9  That  on  June  26,  iSai,  said 
Beagaa  Homrtm,  assignee  of  Sub  Mweridt, 
executed,  a^nowledged,  and  delivered  to  ap- 
pdlee  releases  of  the  vendor^  Hen  retained 
by  Maverick,  reeitlBg  in  the  releases  faB  pay- 
mttit  of  the  pnrChase  money  1^  appeBee, 
and  on  same  day  said  releases  were  filed  for 
record  in  the  county  derk's  olBee  ot  Sesar 
county.  (11)  That  the  jodgment  of  F.  B. 
Orothaus  against  Sam  Maverick  was  pnqter- 
ly  abstracted,  recorded,  and  indexed  in  tbe 
proper  book  by  the  county  derk  of  said 
connly.-  (12)  That  Massey  and  McCrary- 
fenced  the  lots  fn  controversy,  but  tbey  were- 
never  actually  occupied  by  any  one.  and 
th»e  has  not  been  a  bouse  on  them.  {13^ 
That  tbe  vend<^B  Hen  notes  given  hj  Masaey 
and  McCrary  to  Sam  Marerick  were  paid 
by  appellee,  and  the  estate  of  Sam  Maverick, 
which  was  tnsoiv^it  got  tbe  foil  benefit  oT 
the  payment. 

(^oncIusIoDS  of  Law. 

The  lien  given  by  tbe  law  to  a  Jadgncnt 
cr^tor  is  a  statutory  one,  and  tta«e  mnst 
be  a  substantial  comptlanoe  with  the  require- 
ments of  the  stAtote  in  order  to  obtain  the- 
beneflts  of  the  law,  and  cause  the  lien  to 
attach.  The  proper  Indexing  of  the  book  in 
which  tbe  abstracts  (fC  judgements  are  reratd- 
ed  is  as  essential,  under  our  statutes  and  de- 
cisions, as  the  abstract  of  the  Judgment  itself, 
and  onr  courts  have  been  very  strict  in  re- 
quiring a  substantial  compliance  with  the 
Etatnte  <Hi  this  point  Ghi  0».  v.  Oliver,  78- 
Tex.  183,  14  8.  W.  B^.  451;  Fierce  r.  WTm- 
berly,  78  Tex.  187,  14  S.  W.  Bep.  454;  B<«- 
ner  v.  Grigsby,  84  Tex.  33(>,  18  S.  W.  Bep. 
511;  Evans  v.  Frlsble,  84  Tex.  341,  18  S. 
W.  Bep.  510.  The  statute  (artlde  315S)  says; 
"The  Index  to  such  judgment  record  st.all 
be  alphabetical,  and  sball  show  the  name  of 
each  plaintiff  and  of  each  defondant  in  tbt*- 
judgment  and  the  number  of  the  page  of  the 
book  upon  which  the  abstract  is  recorded.' 
The  statute  was  substantially  compiled  with 
in  this  case,  and  under  other  circumstances 
would  have  fixed  a  lien  on  the  property  m 
controversy.  It  is  true  that  the  name  <^ 
Maverick  comes  first  in  the  index,  and  ttiere 
Is  no  designation  of  which  is  phtlntiff  and 
which  defendant  snd  neither  is  tliere  any 
letter  indicating  the  word  "against"  or  'Ter 
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■as"  after  eitber  name,  the  names  being  aim 
ply    Inserted    as    foQo-ws:    "Marerlck,    Sam 

IT.   B.   Orothaus  p.   40."     From  the 

cizcerpt  ta]ien  from  the  index,  we  see  that 
the  above  copy  vras  taken  from  among  the 
M's,  where  it  belonged,  alphabetically.  It  is 
defendants  generally  against  whom  Judg- 
ments are  pending,  and  it  la  defendants' 
names  that  we  generally  wish  to  And  by  re- 
sorting to  the  alphabetical  Ust.  It  would  en- 
tail a  vast  amount  of  labor,  and  greatly  im- 
pair the  useftilness  of  an  Index,  If  the  names 
ot  the  plaintlffB,  alone,  and  not  of  the  de- 
fendants, were  arrranged  alphabetically. 
The  law  does  not  require  a  cross  index. 
"Marerick"  was  the  name  that  any  one 
Interested  In  this  abstract  of  judgment  wonM 
have  desired  to  see,  and  this  name  Is  placed 
In  its  proper  alphabetical  position.  The  law 
does  not  require  that  the  words  "plaintiflf" 
And  "defendant"  shall  be^  placed  in  the  in- 
dex, but  simply  the  names  of  each  plalntitF 
and  each  defendant,  and  the  number  of  the 
page  on  which  the  abstract  is  recorded.  The 
statute  has  been  complied  with  in  this  case. 
There  was  no  such  actual,  visible,  and  open 
possession  of  the  lots  in  controversy  by  Me- 
Crary  and  Massey  as  to  put  Grothaus  upon 
notice  of  their  claim  to  the  land,  liiey 
fenced  the  laud,  and  put  some  lumber  on  it; 
but  no  one  ever  lived  oo  it,  and  these  acts 
were  not  inconsistent  with  the  continuing 
ownership  of  Maverick,  and  were  not  notice 
that  he  had  parted  with  the  title  to  the 
lots.  In  Texas  a  judio^ent  lien  would  at- 
tach, in  spite  of  an  unrecorded  deed,  unless 
there  was  notice — actual  or  constructive— of 
It  bronght  home,  in  some  manner,  to  the 
Judgment  creditor.  That  has  not  l>een  done 
In  this  case.  Blankenship  v.  Douglas,  26 
Tex.  228;  McKeen  v.  Sultenfuss,  81  Tex.  325; 
Grace  v.  Wade,  45  Tex.  532. 

On  December  26,  1890,  Maveri(*  made  a 
ieed  of  assignment  to  all  his  property,  real 
and  personal,  to  Reagan  Houston,  as  assign- 
je,  and  at  the  time  that  the  Judgment  of 
Grothaus  was  abstracted,  registered,  and  in- 
dexed, the  legal  title  to  all  Maverick's  prop- 
erty was  in  the  assignee.  It  is  true  that  this 
property  was  held  In  trust,  but,  as  long 
as  the  claims  of  the  creditors  were  unsatis- 
fied, he  could  hold  the  property,  with  the 
absolute  power  of  dl8i)o8ltIon  of  all  of  it 
that  was  necessary  to  settle  the  debt  due  by 
Maverick.  The  judgment  lien  of  Grothaus 
could  only  attach  to  the  Interest  that  Maver^ 
ick  had  in  the  land  sold  to  Massey  and  Mc- 
Crary.  and  the  title  to  the  land  would,  so 
far  as  the  lien  is  concerned,  be  held  to  be 
in  him.  But  all  the  Interest  of  Maverick 
in  the  land  had  been  transferred  by  him  to 
Reagan  Houston  long  before  any  lien  could 
have  attached.  If  his  estate  had  been  sol- 
vent after  the  payment  of  all  the  debts,  the 
lien  would  doubtless  have  attached  to  all 
the  real  property  that  remained;  but  it  is 
shown  in  this  case  that  the  estate  was  in- 
solvent,   and   therefore   there   could   be  no 


doubt  that  the  legal  title  absolutely  vested 
In  the  assignee,  subject  to  the  purposes  of 
the  trust.  The  facts  clearly  show  an  out- 
standing title  in  the  assignee,  and  he  has,  by 
the  releases  given  by  him,  transferred  his 
title  to  appelliK.  Keating  v.  Vaughn.  61 
Tex.  618;  Shropshire  v.  Behrens,  77  Tex. 
275,  IB  S.  W.  Rep.  1043;  Barber  v.  Hutch- 
Ins,  66  Tex.  319,  1  S.  W.  Rep.  275.  When 
the  deed  of  assignment  was  executed,  the 
title  to  all  the  property  of  the  assignor  passed 
to  the  assignee  for  the  purpose  of  the  trust, 
and  the  power'  to  fix  a  lien  upon  it  by  any 
creditor  ceased  at  that  moment  Schoolber 
V.  Hutchlns,  66  Tex.  324.  1  S.  W.  Rep.  268. 
Therefore,  at  the  time  that  the  abstract  of 
the  Judgment  was  filed,  the  title  to  the  prop- 
erty was  in  the  assignee,  and  no  lien  could  be 
placed  upon  It,  in  any  manner,  by  appellant. 
▲  very  anomaloas  state  of  affairs  is  pre 
seated  In  this  case,  as  it  seems  that,  at  the 
same  time  that  Grothaus  bad  the  laud  sold 
under  bis  exemiiion  and  supposed  lien,  he 
had  actually  accepted,  under  the  assignment, 
and  received,  bis  proportion  of  a  dividend  de- 
clared by  the  assignee.  We  hardly  think 
appellant  was  In  a  position  to  sell  this  prop- 
erty belonging  to  the  assignee,  and  at  the 
same  time  appropriate  a  part  of  the  money 
that  was  being  paid  Into  the  assignment  by 
appdlee  to  clear  his  title  to  the  land.  The 
testimony  shows  that  the  notes  to  the  land 
had  been  placed  In  the  hands  of  T.  C.  PYost 
but  that  did  i>ot  alter  the  fact  that  the 
legal  title  to  the  land  remained  in  Maverick 
until  he  parted  with  his  title,  to  Reagan 
Houston,  for  the  benefit  of  his  creditors, 
and  Houston  receipted  for  the  purchase 
money  paid  by  appellee,  and  conveyed  to 
him  his  title,  and  the  assignment  got  the 
benefit  of  the  money.  At  the  time  of  the 
execution  sale,  the  deeds  to  Massey  and 
McCrary  from  Mnverick,  their  deeds  to  ap- 
pellee, and  the  releases  of  Reagan  Houston, 
were  dnly  recorded,  and  the  appellant  bad 
full  notice  that  the  title  to  the  lots  bad 
vested  In  appellee.  The  fact  that  the  land 
had  been  conveyed  by  Maverick  to  Massey 
and  McGraiy  can  in  no  conceivable  manner 
alter  the  fact  that  Maverick  had  sold  all 
bis  property  to  Houston,  and  that  this  deed 
of  assignment  was  properly  acknowledged 
and  recorded,  long  before  Grothaus  bad  ob- 
tained his  Judgment,  and  he  was  affected 
with  full  notice  of  this  transfer  at  the  time 
that  the  abstract  was  filed  and  recorded. 
If  Maverick  had  not  sold  the  property  to 
Massey  and  McCrary,  what  would  have  been 
the  status  of  affairs  when  Grothaus  attempt- 
ed to  fix  a  judgment  Uen  on  the  land  in 
controversy?  The  title  to  the  lots  would 
have  been  vested  in  the  assignee,  and  any 
attempt  to  fix  the  Judgment  lien  upon  it 
would  have  been  futile,  and  of  no  effect 
whatever.  The  fact  that  he  had  sold  the 
land,  reserving  a  vendor's  lien,  does  not 
alter  the  propoaltlon,  for  all  title  Maverick 
bad  went  to  Houston,  assignee,  and  there 
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was  nothing  left  upon  wblcli  to  fix  a  lien. 
If  the  lien  was  fixed  by  registration  of  the 
Judgment  on  the  property  In  controversy, 
4t  attached  also  to  all  the  other  property  of 
Maverick  that  bad  been  sold  by  bim  to 
Reagan  Houston  for  the  benefit  of  creditors. 
Such  a  position  will  hardly  be  seriously 
-contended  for,  and  yet  It  is  fully  as  reason- 
able as  that  the  title  to  the  property  sued 
for  was  still  In  Maverick,  and  that  the  land 
was  subject  to  be  held  by  a  judgment  lieu, 
aud  sold  under  execution.  The  Judgment 
shoidd  be  and  is  aiBrmed. 


ELLIS  T.  KERR  et  aL^ 

(Court  of  Civil  Appeals  of  Texas.    Nov.  22, 

1893.) 

JCDOHBNT— EqVITABLB  RbUBV—FABTIBS— SET- 
OFF. 

1.  Tlie  assignee  of  a  judgment,  seelcing  to 
enforce  it,  is  the  only  necessary  party  to  an  ac- 
tion by  the  judgment  debtor  to  enjoin  its  col- 
lection. 

2.  A  judgment  debtor  is  entitled  to  offset 
-against  the  judgment  a  debt  owing  to  him  by 
the  judgment  creditors,  both  of  whom  are  in- 
•olvent,  witliout  presenting  it  to  the  adminis- 
trator of  one  who  lias  died,  or  of  reducing  it  to 
Judgment,  as  against  the  other. 

3.  A  judgment  debtor  is  entitled  to  offset 
against  the  judgment  a  claim  against  the  judg- 
ment creditors  which  was  not  due  when  the  ac- 
tion was  brought,  but  which  matured  after  the 
judgment  creditors  had  become  insolvent,  and 
l>efore  judgment  was  finally  rendered  against 
the  debtor  on  appeal  in  the  supreme  court, 
where  lie  was  uuabie  to  plead  the  offset,  owing 
to  its  lacl:  of  original  jurisdiction. 

4.  An  assignee  of  a  judgment  taices  It  sub- 
ject to  all  equities  that  then  exist  between  the 
-parties,  including  the  right  of  the  debtor  to  off- 
set against  the  judgment  a  claim  arising  out  of 
the  same  transaction  as  the  one  in  which  the 
judgment  was  rendered,  but  which  tlie  debtor 
was  unable  to  plead  at  the  beginning  of  the  ac- 
tion because  it  was  not  then  due,  and  wliich  he 
could  not  plead  when  it  matured,  owing  to  the 
pendency  ot  an  appeal  in  the  action  to  the  su- 
preme court. 

Appeal  from  district  court,  La  Salle  coun- 
ty;  R.  W.  Hudson,  Judge. 

Action  by  M.  F.  Ellis  against  John  A.  Kerr 
4ind  others  to  enjoin  the  collection  of  a  judg- 
ment, and  to  offset  a  claim  against  it.  From 
a  judgment  for  defendants,  plaintiff  appeals. 
Ri'vorsed. 

S.  M.  Ellis  and  James  Raley,  for  appel- 
lant.   Lane  &  Mayfleld,  for  appellees. 

NEILL,  J.  This  is  an  appeal  from  a  deci-ee 
of  the  district  court  of  La  SaUe  county  dis- 
solving a  writ  of  Injunction,  and  dismissing 
appellant's  suit  for  want  of  equities  In  his 
bill.  The  appellant,  in  bis  petition  for  in- 
junction, complains  of  J.  A.  Kerr,  the  sur- 
viving partner  of  the  arm  of  L.  O.  Bargau 
&  Co.,  and  of  his  agent  and  attorney  of  rec- 
ord, B.  R.  Lane,  and  alleges,  substantially, 
that  on  March  20,  1886,  John  A.  Kerr  aud  L. 
O.  Dargan  were  partners  under  the  Arm 
name  of  L.  O.  Dargan  &  Co.;  that  during 
said  month  complainant  sold  said  firm  cer- 

'  Rohoariuj;  [icniliiig. 


tain  sheep  then  In  Presidio  and  Peco*  cooo- 
ties;  that  at  the  time  of  the  sale  be  waa  is- 
debted  to  one  Ebellng  in  the  snm  of  $3,7"i), 
evidenced  by  his  promiaswy  note  to  him,  diu 
July  1,  1889,  which  note  was  given  for  1,131 
sheep  on  complainant's  ranch  at  the  time  the 
note  was  executed,  in  Pecos  county;   that  It 
waa  provided  in  the  note  that,  on  the  fail- 
ure to  pay  it  when  due,  the  holdw  thereof 
should  be  authorized  to  take  poasesaion  of 
the  sheep,   and   sell   ttaem,   after   giving  10 
days'  notice  of  the  time  and  place  of  sale, 
and,   after  deducting  the  expenses  of  tli<> 
sale  and  the  amount  due  on  the  note  Crom 
the  proceeds  of  sale,  to  pay  the  snrplus  to 
Ellis;    that,  as  a  part  of  the  consideration 
due  complainant  for  the  sheep,   Dargan  t 
Co.  assumed  and  agreed  with  him  that  ther 
would  pay  Ebeling  tbe  note,  and  save  Eaiis 
harmless  thereon;    that  Dargan  A  Co.  failed 
to  pay  the  note,  or  any  part  of  it,  to  Ebding. 
when  due,  and  that  cMnplalnant  was  com- 
pelled to  pay  Ebeling  tbe  principal  and  |oO 
due  on  said  note;    that  on  tbe  Ist  day  of 
July,  1889,  which  was  before  the  maturity 
of  tbe  note,  Dargan  died  insolvent  and  in- 
testate, and  that  Kerr,  bis  surviving  part- 
ner, was  also,  at  the  time  of  Dargan's  death, 
insolvent,  and  has  been  so  ever  since,  and  is 
a  nonresident  of  Texas;  that  Dargan's  estate 
is  insolvent,  and  tliat  Rupert  R.  Claridge  is 
its  administrator;  that  in  18S6  Dargan  &  Co. 
sued  complainant  in  tbe  district  court  of  La 
Salle  county  for  damages,  upon  tbe  alleged 
ground  that  the  flock  of  sheep  sold  them  by 
him  were  600  head  less  than  Dargan  &  Co. 
claimed  they  bought;   that  in  said  suit  Judg- 
ment was  rendered  in  tbe  district  court  in 
complainant'^   favor,  but   that  It   was  ap- 
pealed to  our  supreme  court,  and  by  it  re- 
versed (16  S.  W.  Rep.  789)  on  tbe  26tli  day 
of  May,  1891,  and  final  Judgment  rendo^  in 
favor  of  A.  L.  Dargan  &  Co.  against  oom- 
ploinant  for  the  sum  of  11,610.54,  and  all 
coats,  which  Judgment  was  certified  to  tiie 
district  court  of  La  SaUe  county  for  obeerr- 
ance;   that,  at  the  time  of  the  trial  of  said 
case  In  the  district  court  of  La  Salle  coun- 
ty, complainant's  note  to  Ebeling  was  not 
due,  and  that  L.  O.  Dargan  &  Co.  were  then 
solvent  and  responsible;   that  R.  R.  Claridge, 
as  administrator  of  the  estate  of  L.  O.  Dar- 
gan, and  John  A.  Kerr,  as  surviving  partarr 
of  said  firm,  and  their  agent  and  attorney  of 
record,  E.  R.  Lane,  are  now  attempting  to 
enforce  tbe  payment  against  complainant  of 
said   Judgment  of  the   supreme   court,  and 
costs,  and  refuse  to  allow  him  to  offset  said 
Judgment  with  the  ^,200  paid  by  compioia- 
ant  to  Ebeling;  that,  owing  to  the  insolvency 
of  the  estate  of  Dargan  and  of  John  A  Kerr, 
complainant    is    without    remedy    at   law 
against    Dargan's    estate   and    Kerr.    Com- 
plainant then  prays  that  be  be  allowed  to 
offset   said   judgment   against   him  for  tli« 
sum  of  $1,610.50  by  tbe  amount  of  9^,200  lie 
paid  Ebeling,  and  that  Claridge.  as  adminis- 
trator of  the  estate  of  L.  O.  Dnrgau,  as  wcil 
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«s  the  heirs  and  devisees  of  said  estate, 
John  A.  Kerr,  his  attorneys  and  agents,  and 
£2.  R.  Lane,  be  restrained  and  enjoined  from 
enforcing  said  Judgment  against  him.  He 
then  prays  for  a  writ  of  Injunction  against 
the  defendants,  and  that  upon  final  hearing 
it  be  made  perpetual.  Before  the  trial  of 
tbe  case,  the  complainant  entered  a  discon- 
tinuance as  to  the  defendant  Kerr.  Al- 
though the  Injunction  was  prayed  for  and 
relief  asked  against  Bupert  B.  C3arldge,  as 
the  administrator  of  Dargan's  estate,  the  bill 
for  the  Injon^on  was  not  filed  against  him, 
not  was  citation  asked  against  him,  nor  does 
it  api>ear  that  he  was  ever  cited  as  a  defend- 
ant, nor  did  he  answer  In  the  case.  The  de- 
fendant Lane  answered  by  demurring  to  the 
sufficiency  of  appellant's  bill  upon  the 
grounds  that  it  was  insufficient,  in  law  w 
equity,  to  entitle  him  to  the  relief  prayed  for, 
and  tliat,  he  haying  dismissed  as  to  John  A. 
Kerr,  the  snrriTlng  partner  of  Dargan,  the 
case  should  be  dismissed,  for  the  reason  that 
tbe  proper  and  necessary  parties  were  not 
before  the  court  The  defendant  Lane  also 
answer  by  a  general  denial,  and,  by  special 
answer,  that  he  was  the  owner  of  the  Judg- 
ment sought  to  be  enjoined,  which  previous 
to  the  institution  of  this  suit  had  been  trans- 
ferred to  him  by  a  writing  duly  filed  In  the 
papers  in  the  cause  wh^ein  the  Judgment 
was  rendered;  that  the  consideration  of  its 
transfer  to  him  was  his  ownership  of  one- 
half  of  it  by  virtue  of  a  contract  with  Dar- 
gan &  C!a  to  give  him  one-half  of  the  amount 
recovered  as  his  fee  in  payment  of  his  serv- 
ices as  an  attorney  for  recovering  said  Judg- 
ment, and  that  the  balance  of  the  Judgment 
was  taken  by  him  in  discharge  of  a  debt  due 
liim  from  Dargan  &  Go.  under  an  agreement 
i)etween  him  and  Dargan  &  Co.;  and  that 
complainant  knew  of  his  ownership  of  the 
judgment  prior  to  the  time  he  instituted  this 
suit. 

From  this  answer,  the  allegati(»is  of  wbicli, 
as  between  appellant  and  the  appellee  Lane, 
must  be  taken  as  true,  it  appears  that  neither 
Dargan's  estate  nor  Kerr  owned  any  Interest 
in  tbe  Judgment,  but  that  Lane  was  tbe  sole 
ownor  of  It.  From  appellant's  bill,  the  alle- 
gatlMis  of  which  must  also  be  taken  as  true. 
It  appears  that  Lane  was  seeking  to  enforce 
the  Judgment  These  matters  being  assumed 
as  true,  we  do  not  think  that  it  was  neces- 
fiavy  that  Dargan's  administrator  or  Kerr 
should  be  parties  to  the  suit  to  enjoin  the 
■collection  of  the  Judgment  by  Lane.  He  was 
the  <mly  party,  according  to  his  own  show- 
ing. Interested  in  the  Judgment  or  in  its  ccd- 
lecdon,  and  therefore  the  only  necessary 
party  to  the  suit  Kerr  and  Dargan's  estate 
were  Insolvent,  and  the  only  remedy  appel- 
lant bad  was  the  equitable  one  of  offsetting 
th(>  Judgment  by  their  delit,  which  he  had 
Itccn  compelled  to  pay;  and  it  would  have 
l>cen  futile  for  him  to  have  presented  his 
claim  to  the  administrator  of  an  Insolvent 
««tate,  and  await  tils  action  upon  It,  (Small  ey 


T.  Tranund,  11  Tex.  10;  Bank  v.  Cresson, 
[Tex.  Sup.]  12  &  W.  Rep.  819.)  at  to  lutve 
proceeded  to  judgment  against  his  other  in- 
sdvent  debtor,  I>efore  resorting  to  his  equi- 
table remedy  for  protection  against  the  Judg- 
ment We  think  that  the  dismissal  of  the 
suit  by  appellant,  as  to  Kerr,  was  no  ground 
for  the  dissolution  of  the  injunction  and  dis- 
missal of  the  case.  If  the  owner  of  the 
Judgment  wished  to  adjust  any  equities  be- 
tween himself  and  Kerr,  growing  out  of  the 
transaction  in  i«l&ti<Hi  to  the  Judgment,  he 
should  have  pleaded  them,  and  retained  him 
in  the  case  for  the  purpose  of  having  them 
adjudicated.  Dargan  &  Oo.  being  insolvent, 
and  appellant's  debt  not  being  due  from  them 
at  the  time  the  suit  upon  which  the  Judgment 
was  finally  rendered  in  the  supreme  court 
was  tried  In  the  district  court  such  debt 
could  not  then  have  been  pleaded  in  the  case 
in  offset  to  the  claim  of  Dargan  &  Co.  against 
app^ant;  and  Dargan  &  Co.  having  become 
insolvent  before  tbe  debt  matured  which  they 
had  assumed  to  pay  for  appellant  to  Ebeling, 
and  he  being  compelled  to  pay  it  it  would 
be  inequitable  to  compel  him"  to  pay  the  Judg- 
m&at  of  Dargan  &  Oo.  against  him,  if  they 
owned  It  while  they  owed  him  a  much  greater 
amoimt  which  appellant  could  not  collect  oo 
account  of  their  insolvency. 

Nor  do  we  think  that  Lane  is  In  any  better 
attitude  in  relation  to  the  Judgment,  by  rea- 
son of  its  transfer  to  him,  than  Dargan  &  Goi. 
would  be.  If  they  owned  It  When  the  Judf 
ment  was  recovered,  Dargan  &  Co.  were  in- 
solvent, the  debt  to  Ebeling  had  matured, 
and,  on  account  of  such  Insolvency,  appelant 
Iiad  been  compelled  to  pay  It;  and,  when  it 
was  assigned  to  appellee,  he  took  It  subject 
to  all  the  equities  that  then  existed  between 
the  parties  to  the  Judgment.  Freem.  Judgm. 
I  427;  Wright  v.  Tread  well,  14  Tex.  256. 
.  In  this  case,  according  to  the  allegations  in 
plaintiff's  bill,  the  appellant's  claim  Is  of  the 
same  nature,  it  arising  from  the  same  trans- 
action, as  the  one  upon  which  the  Judgment 
was  rendered.  It  could  not  be  pleaded  In 
the  suit  In  which  the  Judgment  was  obtained, 
I>ecause  it  was  not  due,  and  Dargan  &  Co. 
were  s<4vent  The  claim  of  offset  did  not 
then  exist  in  appellant's  favor.  After  the 
case  was  appealed  to  the  supreme  court,  and 
Dargan  &  Co.  had  became  insolvent  and 
their  debt  paid  by  appellant,  he  could  not, 
on  account  of  its  Jurisdiction,  set  It  up  in 
that  court  as  an  offset  to  the  demand  against 
him.  Whm  the  Judgment  was  rendered,  he 
had  no  remedy,  except  the  one  pursued  by 
him;  and  we  think.  If  the  matters  pleaded 
are  true.  It  Is  a  Just  and  equitable  one.  Or- 
dhiarily,  a  Judgment  cannot  be  offset  by  a 
claim  not  reduced  to  Judgment  But  the  In- 
solvency of  the  party  n  pi  Inst  whom  the  set- 
off is  claimed  Is  sufficient  ^-ound  for  the  ex- 
ercise of  the  JurisdictiMi  of  a  court  of  chan- 
cerj'  In  allowing  a  set-off  In  ca«os  not  pro- 
vldiMl  for  l)y  statute,  althousili  tlic  ileniands 
on  both  sides  arc  not  liquUlrtteil   by  Judg- 
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incntB  or  decrees.  Osy  t.  Gaj,  10  Falge, 
S76;  22  Amer.  &  Eng.  Bnc.  Law,  p.  461,  and 
aQth(»rlty  cited  under  note  1.  After  EXIb 
paid  off  the  note  to  Kbeling,  tbe  lien  on  the 
sheep  was  discharged,  for  it  was  his  note, 
and  he  was  primarily  liable  for  It  The  lia- 
bility of  Dargan  &  Go.  to  pay  it  was  to  him, 
and,  as  between  tbe  parties,  the  effect  of  Its 
payment  by  Ellis  was  the  payment  of  their 
debt.  But  that  its  paymait  discharged  the 
lien  is  too  clear  tor  argnment,  rmless  Dnrgan 
&  Oo.  owned  the  sheep  for  which  the  note 
was  glT«i.  That  tbey  did  not  own  tbem  Is 
apparent  from  the  fact  of  their  insolvency. 
Tbe  court  erreA  in  dissoMng  the  ln]nncti<« 
and  dismissing  appellant's  suit,  for  which 
reason  Its  Judgment  is  rerersed  and  remand- 
ed. 


WOLBBT  V.  ABX.BD6H, 
(Conrt  of  OiTll  Appeals  of  Texas.    Not.  23, 

CoMTBAOT  or  8ai,b— What  Constitdtbs— Actiok 
roR  BBIU.CB  —  Etidbncb  or  Usaob  — Ueasuub 
or  Damaqbs. 

1.  Plaintiff  telegrai^ed  defendant  at  what 
prices  he  would  furnish  him  Febrnary  and 
March  bacon,  "f.  o.  b.  Kansas  City,"  and  de- 
fendant telegraphed  back:  "Will  take  one  car 
February  aud  March  bacon.  Forward  con- 
tracts, and  draw  for  margins."  Contracts  were 
sent,  stipulating  for  the  purchase  of  2.5.000 
pounds,  to  be  delivered  in  February,  and  a  like 
quantity  to  be  delivered  in  March.  Defendant 
refnscd  to  sign  the  contracts,  alleging  that  by 
usage  of  trade  a  carload  of  bacon  was  20,000 
pounds.  BHd,  in  an  action  for  breach  of  con- 
tract, that  it  was  error  to  instruct  that  if  the 
parties  contemplated  that,  before  the  agree- 
ment as  expressed  in  the  telegram  should  be  re- 
tarded as  binding,  its  terms  should  be  reduced 
to  writing,  and  signed,  and  margin  put  Dp,  then 
the  telegrams  would  not  constitute  a  contract, 
since  the  telegrams  did  constitute  a  contract  if 
by  usage  of  trade  in  Kansas  City  a  ear  kmd  of 
bacon  was  25,000  pounds. 

2.  Tbe  admission  of  evidenee  to  show  a 
usage  in  Texas,  where  defendant  lived,  as  to 
the  nuniber  of  pounds  in  a  car  load,  was  ei^ 
ror,  since  the  contract  was  to  be  executed  in 
Kansas  City. 

3.  The  measure  of  damages,  if  plaintiff 
were  entitled  to  recover,  would  be  the  differ- 
ence between  the  contract  price  and  the  market 
value  of  the  bacon  in  Kansas  City  at  the  time 
it  was  to  be  delivered,  together  with  the  cost 
of  putting  it  on  the  cars  for  shipment. 

Brror  fiH>m  district  court,  Hooaton  county; 
W.  Q.  Reeves.  Judge. 

Action  by  Alex.  Wolert  against  S.  O.  Ar- 
ledge.  There  was  judgment  for  defendant, 
and  plaintiff  brings  error.    Reversed. 

Nnnn  &  Nnnn,  for  plaintiff  In  error.  A.  A. 
Aldrlch  and  J.  R.  Burnett,  for  defendant  In 
error. 

PLEASANTS.  J.  The  appelant  brought 
suit  against  appellee  for  damages  on  account 
of  broach  of  contract  Plaintiff  was  engaged 
at  Tyler,  Tex.,  In  the  commission  and  brok- 
erage business,  and  the  defendant  S.  G.  Ar- 
ledge,  was  a  grocer  at  Crockett  Tex.  On 
the   10th   of    Noyen)l>er,   1890,   Arledge   ad- 


dressed Wolert  a  postal  card,  asking  far 
prices  of  bacon  for  February  and  March  de- 
livery, and  on  same  day  Wolert,  In  reply  to 
the  postal,  wired  Arledge  as  foUows:  "Feb- 
ruary short  clear  bax»n  six  cents;  Marck 
seven  five,  all  loose,  f.  o.  b.  Kansas  City; 
margin  half  cent  per  pound.  Quk^  reply  If 
want  any.  Market  booming."  On  tbe  same 
day  the  telegram  was  confirmed  by  letter. 
On  the  13th  of  November  Arledge  wired 
W<*ert  as  follows:  "WiD  take  one  car  Feb- 
ruary and  March  bacon.  Forwtird  contracts, 
and  draw  for  maj-glns."  On  tbe  13th  of  No- 
vember Wolert  wrote  to  Arledge  in  these 
words:  "Your  telegram  of  even  date  at  band. 
reading  as  follows:  'Win  take  one  car  Feb. 
and  March  baoon.  Forward  contracts,  and 
draw  for  margins.'  I  have  bought  same  to 
cover,  and  will  make  out  and  forward  to  y»n 
to-morrow,  and  draw  for  margins."  Con- 
tracts were  sent  In  accordance  with  tlie  ad- 
vice contained  In  the  letter  from  Wolert  and 
also  a  draft  toe  $250,  to  cover  the  margins. 
The  contracts  stipulated  for  the  purchase  of 
25,000  pounds  of  bacon  by  Arledge,  to  be  de- 
livered on  board  of  train  at  Kansas  Oty. 
free  of  charge.  In  Felnruary,  and  for  tbe  bke 
quantity  to  be  delivered  in  March,  at  sante 
place,  and  <m  same  terms.  Arledge  refused 
to  sign  the  contracts,  and  promptly  return- 
ed the  same,  together  with  the  draft  anbon- 
ored;  ailing  as  his  reason  tor  not  signing 
that  he  had  agreed  to  bny  two  cars  of  ba- 
oon, and  that  a  car  of  bacon  was  2O1.OOO 
potmds,  and  not  25,000  pounds.  The  plain- 
tiff, Wolert,  upon  return  of  the  contracts 
and  the  draft  sent  contracts  for  the  deUvery 
of  40,000  pounds  of  bacon,— 20,000  In  Febru- 
ary and  the  like  quanti^  In  March,— and 
drew  for  $200  Instead  of  $2S0;  but  Arledge 
declined  to  honor  the  draft  or  to  sign  the 
contracts,  and  refuse*!  to  have  any  furtba 
communication  on  the  subject  Bacon  de- 
clined on  the  13th  of  November,  lS9a  and 
continued  to  decline  undl  after- March.  In 
the  months  of  February  and  March,  1891. 
the  plaintiff,  Wolot,  sold  at  public  anctloa 
In  St  Lonls,  Mo.,  the  60,000  pounds  of  ba- 
con, such  as  the  defendant  by  his  belegran 
of  the  13th  of  November  agreed  to  take,  and 
afterwards  tnroogtit  bis  action  to  reooTcr  of 
tbe  defendant  the  difference  between  the 
amormts  for  which  the  bac»n  sold  In  Febro- 
ary  and  March  and  tbe  prices  at  which  it 
was  offered  to  defendant  In  the  month  of 
November;  and  upon  trial  of  the  cause  ver- 
dict and  Judgment  were  rendered  for  de- 
fendant The  appelant  complains  of  the 
diarge  of  the  oonrt  In  several  particulars. 

If  by  the  ns-nge  of  tbe  trade  In  Kansas 
City  a  car  load  of  bacon  is  understood  t* 
be  25,000  pounds,  then  tbe  telegram  sent 
by  Arledge  to  Wolert  on  tbe  13th  of  Novem- 
ber, and  Wolcrt's  reply  thereto  of  tbe  same 
day,  constituted  a  contract  between  the  par- 
ties, and  a  breach  of  its  terms  by  either 
would  give  tbe  other  tbe  right  to  recover 
damages;    and  tbe  coiurt  should   not  hare 
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Instructed  the  Jury  "tbat  If  the  partiea  ctm.- 
teniplated  that,  before  the  agreement  be- 
tweoa  them,  as'  expressed  in  the  telegram, 
abould  be  regarded  as  binding  upon  them, 
the  terms  of  th»lr  contract  should  be  reduced 
to  writing,  and  signed  by  them,  and  the 
margin  be  put  up,  then  the  telegrams  would 
not  be  more  than  negotiations  for  a  contract, 
and  would  not  constitute  a  contract,  or  give 
plaintiff  a  cause  of  action."  Whenever  a  dis- 
tinct and  definite  proposal  is  made  by  one 
l>er8on  to  another,  and  the  latter  accepts  the 
same  absolutely,  and  wlthont  qualification 
or  condition,  the  minds  of  the  parties  meet, 
and  negotiations  close;  and  the  proposal 
and  acceptance  constitute  a  contract,  mu- 
tually binding,  as  soon  as  the  acceptance, 
when  ncgotiatiiins  have  been  by  wire  or 
tbrouKb  the  mail,  is  deposited  In  the  post 
office  or  the  telegraph  office  for  transmis- 
sion to  the  person  making  the  proposal.  It 
sometimes  occurs  that,  when  the  parties  have 
agreed,  their  correspondence  ^ows  that  the 
agreement  is  not  considered  by  them  as 
final  and  binding  nntll  contracts  referred  to 
in  the  negotiations  have  been  executed  be- 
tween the  parties,  bnt  In  this  case  the  court 
Is  ot  the  opinion  that  the  direction  In  the 
defendant'ii  telegram  of  the  13th  of  Novem- 
ber, to  "forward  contracts  and  draw  for 
margins."  does  not  modify  or  change  the 
purport  of  the  preceding  words  of  the  tele- 
gram, "Will  taiie  one  car  Feb.  and  March" 
Usage  cumprchunds  the  habits,  modes,  and 
course  of  dealing,  which  are  generally  ob- 
served, either  in  any  particular  branch  of 
trade  or  in  :)U  mercantile  transactions.  A 
usage  must  be  established,  known,  certain, 
and  uniform,  and  reasonable,  and  not  con- 
trary to  law.  The  office  of  a  usage  is  to 
interpret  the  otherwise  indeterminate  inten- 
tions of  parties,  and  to  fix  and  to  explain 
the  meaning  of  words  and  expressions  of 
doubtful  or  vaiious  senses.  Usage  most  be 
proved  by  evidence  of  facts,  not  by  mere 
speculative  opinions,  and  by  witnesses  who 
have  had  frequent  and  actual  experience  of 
the  usage,  and  who  do  not  speak  from  re- 
port alone,  and  tUoy  must  speak  as  to  the 
course  of  the  particular  trade.  2  GreenL  Ev. 
H  248,  251.  252.  It  has  also  been  held  tbat 
tbe  rules  of  the  chamber  of  commerce  estab- 
lished for  the  purpose  of  maintaining  uni- 
formity in  commercial  usages  of  the  place 
are  admissible  to  show  the  existence  or 
nonexistence  of  a  particular  usage  in  that 
place.  Vide  Kershaw  v.  Wright,  115  Mass. 
631.  A  usage  of  trade,  of  which  all  dealers 
in  that  line  of  trade  are  boimd  to  take  no- 
tice, must  be  known,  must  be  uniform  and 
cejrtaln.  In  this  case  the  plaintiff  insisted 
that  by  the  usage  of  the  trade  a  car  load  of 
bacon  meant  25,000  pounds;  while  the  defend- 
ant insisted  that  by  usage  a  car  load  meant 
20,000  pounds.  The  court,  under  this  state 
of  case,  should  have  submitted  under  Instruc- 
tions, in  conformity  with  the  law  as  above 
outlined,  the  issue  of  tbe  existence  or  non- 


existence of  a  usage  obtaining  among  those 
engaged  in  the  bacon  trade  at  Kansas  City, 
which  fixed  and  determined  the  quantity  of 
bacon  contained  in  a  car  load;   and,  if  the 
Jury  found  that  snch  usage  did  exist,  and 
tbat  it  determined  the   number  of  pounds 
of  bacon  by  the  expression  "a  car  load  of 
bacon"   to   be   26,000,    their   verdict  should 
have  been  for  the  plaintiff,  if  thef  further 
found  from  the  evidence  that  the  plaintiff 
was  able  and  ready  to  deliver  the  bacon 
free  of  charge  on  the  cars  at  Kansas  City  at 
the  times  mentioned  in  tbe  correspondence 
between   the    parties,   for    transmission    to 
Crockett,  Tex.,  on  defendant's  account;  and, 
on  the  othtf  hand,  if  th^  Jury  found  that  by 
the  usage  of  the  trade  of  tbat  city  a  car 
load  of  bacon  meant  20,000  pounds,  the  ver- 
dict should  have  been  for  the  defendant; 
and  so.  If  the  jury  found  that  there  was  no 
established  usage  obtaining  among  tboses  en- 
gaged in  the  bacon  trade  at  Kansas  City. 
i  by  which  tbe  number  of  pounds  contained 
j  in  a  car  load  was  fixed  and  determined,  the 
I  verdict  should  have  been  for  the  defendant 
If  there  be  no  usage  determining  the  num- 
ber of  pounds  of  bacon  intended  by  the  ex- 
pression "a  car  lood,"  then  the  correspond- 
ence between  the  plaintiff  and  the  defendant 
cannot  be  held  to  constitute  a  contract  bind- 
ing between  them,   because  both  the  pro- 
I  posal  to  purchase  and  the  acceptance  of  the 
I  proposals  were  indefinite  as  to  the  quantity 
I  of  the  oommodily  which   was  the  subject 
;  of  their  negotiations.    If  the  usage  fixed  the 
I  niunber  of  pounds  to  a  car  load  to  be  20,- 
000,  the  plaintiff  should  not  recover,  because 
I  he  tendered  for  execution  a  contract  differ- 
ent from  the  one  created  by  the  telegrams, 
and  this  gave  the  defendant  the  privilege  of 
declining  to  make  a  purSbase  on  any  terms 
with   the   plalnUff.    The  latter   not   having 
complied  with  the  terms  of  defendant's  pro- 
I  posal,  he  had  the  right  to  refuse  to  treat 
I  further  with  the  plaintiff.    If,   however,  a 
I  usage  exists  which  fixes  the  term   "a  car 
'  load"  to  mean  any  number  of  pounds  be-_ 
t  tween  certain  limits,  and  25,000  pounds  be~ 
!  within  those  limits,  the  plaintiff  would  be 
i  entitled  to  a  recovery  if  he  was  able  and 
;  ready  to  deliver  the  bacon  at  the  place  and 
at  the  times  und  on  the  terms  proposed  by 
i  him  in  his  correspondence  with  the  defend- 
!  ant    But  no  such  issue  as  this  was  raised 
I  by  the  pleadings  or  the  evidence.    The  court 
I  did  not  err,  as  coutoided  by  appellant,  in 
I  refusing  to  instruct  the  Jury  tliat  the  cor- 
respondence between  the  parties  establidied 
a  contract  binding  upon  them.    As  we  huvu 
seen,  a  usage  must  be  shown  to  exist  in  the 
Dlace  where  the  contract  is  to  be  executed, 
and  tbat  place,  in  this  case,  is  Kansas  City. 
Bvidence,  therefore,    tending    to    show  the 
habit  and  custom  of  individuals  engaged  in 
business  at  Crodcett,  in  conducting  tbat  busi- 
ness at  Crockett,  was  immaterial  and  Irrel- 
evant, and  should  not  have  been  submitted  to 
the  Jury. 


Digitized  by 


Google 


1054 


SOUTinVESTEUX  ItEPORTEB,  Vol.  23. 


{Uo. 


The  measure  of  damages,  If  plaintiff  be 
entitled  to  recover,  is  the  difference  ttetween 
the  contract  price  and  the  marltet  valut-  of 
the  bacon  In  Kansas  City  at  the  time  it  w-.tn 
to  he  delivered  to  defendant,  plus  the  cost 
of  putting  It  npon  the  cars  for  shipment. 
Vide  3  Pars.  CJont  p.  208;  and  Weldfn  v. 
Meat   Co.,    63   Tex.    487.    The   sale   of    the 
bacon  In   St.   Lotils  is  not  evidence  of  the 
value  of  the  property  in  Kansas  City.    The 
sale  of  the  meat  without  notice  to  the  de- 
fendant   cannot    in    any   way  affect  tabu. 
When  the  vendor  sues  the  vendee  for  breach 
i>f  contract,  he  may  elect,  when  there  has 
been  no  delivery,  to  treat  the  property  as 
his  own,  and  sue  Immediately  for  the  differ- 
once  betwe«i  the  actual  value  of  the  prop- 
erty and  the  price  to  be  paid;    or  he  may 
consider  the  property  as  the  vendee's,  and 
sell  It  with  due  precaution,  and  after  rea.son- 
abl#  notice  of  his  intention  to  sell,  given  to 
the  vendee,  and  may  sue  and  recover  the 
balance  of  the  price  after  giving  credit  for 
the  amount  received  from  the  sale;  or  he 
may  consider  the  property  as  the  vendee's, 
subject  to  his  call  or  order,  and  thm  the 
vendor  recovers  the  whole  of  the  price  which 
the  vendee  should  pay.    But  these  rules  ap- 
ply only  where  the  vendor  has  posse8sl<Mi  of 
the  goods  himself.    When  he  has  contracted 
with  ft  third  party  for  the  goods,  then  the 
vendor  can  recover  only  the  difference  be- 
tween the  market  value  and  the  contract 
price.    Vide  Pai-s.  Cont  supra.    There  wa» 
no  necessity  of  a  tender  of  the  goods  In  this 
fitse  after  the  repeated  refusals  of  the  de- 
fondant   to  carry   out   the  contract   which 
plaintiff  insists  was  made  by  defendant's  tele- 
gram of  the  13th  of  November,  and  plalatilTs 
acceptance  of  the  proposal  contained  In  that 
telegram.    The  bacon  in  question  was  never 
in  the  possession  of  the  plaintiff,  and  he  can 
recover  only  the  difference  between  the  niar- 
l<ct  value  of  the  bacon  in  Kansas  City  at  the 
times  the  same  should  have  been  delivered 
to  defendant,  with  the  cost  of  placing  the 
meat  on  the  cars  for  shipment.  If  the  latter 
had  been  willing  to  receive  the  same  at  the 
price  for  which  plaintiff  contracted  to  sell.  And 
to  entitle  him  to  recover  the  plaintiff  must 
allege  and  prove  the  market  value  at  Kansas 
City  in  the  months  of  February  and  March, 
and  bis  readiness  and  willingness  and  abil- 
ity to  make  delivery  of  the  goods  In  con- 
formity with  the  terms  of  his  contract    The 
petition  seems  to  have  been  framed  with  the 
view  to  recover  the  difference  between  the 
price  obtained  upon  the  sale  of  the  goods 
and  the  price  for  which  be  had  contracted 
to  sell  them   to   defendant.    Plaintiff  could 
not  sell  the  goods  as  the  property   of  the 
vendee,  and  bind  him  thereby,  without  hftv- 
Ing  given  him  reasonable  notice  of  plaintiff's 
purpose  to   sell.    Vide   Leonard   v.   Porter, 

4  Civil  Ca&  Ct.  App.  {  65,  and  authorities 
therein  cited;  and  Kempner  v.  Heidenheimer, 

05  Tex.  501.    The  stilt  Is  for  the  recovery 
of  damages  for  allege<l  breach  of  contract. 


and  if  there  was  in  fact  a  contract,  and  a 
breach  by  the  defendant,  (which  can  only 
be  determined  by  another  trial,)  plaintiff 
should  not  be  refused  recovery  because  he 
may  have  been  mistaken  in  bis  measure  of 
damages.  For  the  error  In  the  cbarge  the 
Judgment  of  the  lower  court  la  reversed, 
and  the  cause  remanded. 


8TATB  V.  WILLIAMSON. 

(Supreme  Court  of  Missoori,  Division  Na  2. 

Nov.  21,  189a) 

CONTB;tCT8  —  PCBLIO  FoUCT  —  CrIMIXAI.  L&W  — 

Larcbxx— Ekbezzleiient. 

1.  An  assigument  of  his  unearned  salary 
by  a  government  employe  is  void,  as  against 
public  policy. 

2.  An  aasigninent  of  his  nneamed  imlaij 
by  a  governmeut  employe  l>eing  void  as  against 
public  policy,  an  emuluye  who  has  mode  su<ii 
an  asaigninent,  and  nas  been  appointed  agent 
of  the  assignee  to  collect  it,  is  not  gniltr  of 
larceny  or  embesslement  if  he  collects  and  ap- 
propriates it. 

Appeal  from  criminal  court,  Jacksim  ooon- 
ty;  John  W.  Wafford,  Judg& 

J.  A.  WUllamscm  was  convicted  <^  laroeoy 
and  embezzlemoit,  and  appeals.     Beveised. 

L.  F.  Bird  and  A.  F.  Smitb,  for  appelUnt. 
R.  F.  Walker,  Atty.  Gen.,  Uaxcy  K.  Brown. 
Pros.  Atty.,  and  J.  J.  Willlama,  AaeL  Pros. 
Atty.,  for  the  State. 

BUBGESS,  J.  At  tbe  January  term,  1888, 
of  the  Jackson  criminal  court,  the  defendant 
was  Indicted,  charged,  under  the  first  coont 
as  agent  of  John  MulhoUand,  with  embes- 
illng  the  sum  of  9107;  under  the  second,  with 
grand  larceny  of  the  same  sum.  At  the 
same  time  he  was  arraigned,  and  entered  his 
plea  of  not  guilty,  and  the  cause  was  con- 
tinned  until  the  April  term,  1886.  At  aald 
April  term  he  filed  a  demurrer  to  the  Indict- 
ment, which  was  by  the  court  overruled. 
whereupon  he  was  tried,  convicted,  and  his 
punishment  assessed  at  imprisonment  In  the 
penitentiary  for  a  term  of  two  years.  After 
unsuccessful  m<Moa  for  new  trial  and  Id 
arrest,  he  appealed  to  this  court 

The  facts  in  this  case  are  that  in  Novem- 
ber, 1892,  the  defendant  was  employed  aa  a 
mall  carrier  In  the  poet-offlce  department  at 
Kansas  City,  Mo.,  at  a  salary  of  aboot  $107 
per  month.  November  30,  1892,  defendant 
sold  to  John  MulhoUand  the  salary  be  would 
earn  for  the  month  of  Decembo'  toe  $100. 
giving  an  order  to  MulhoUand  on  the  post- 
master f<H:  that  sum.  Thai,  to  prevent  the 
postmaster  from  learning  of  the  loan,  Mul- 
hoUand appointed  defendant  his  agent  to 
coUect  the  same.  Defoidant  afterward  sold 
the  same  salary  to  other  parties,  and,  when 
It  became  due,  ccAected  it  tiom  the  govern- 
ment, and  refused  to  pay  it  over  to  Mol- 
hoUond.  The  contract  between  the  defend- 
ant and  MulhoUand,  which  was  read  in  evi- 
dence by  the  state,  is  as  follows:   "Kansiis 
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City,  Missouri,  Nov.  30th,  1802.  Mr.  F.  B. 
Xo&lnger,  Postmaster:  For  value  received, 
I  have  this  daj-  assigned  and  8(dd  to  John 
Muihollaiid  the  amount  due  me  for  labor  per- 
formed, or  to  be  performed,  during  the 
month  of  December,  1892,  In  carrier  depart* 
ment;  and  said  MulhoUand  Is  authorized  to 
execute  such  receipts  as  jon  may  require, 
and  also  to  Indorse  warrant  (or  check)  In 
my  name.  I  further  state  that  I  have  no 
canse  to  believe  that  I  will  not  earn  the  sal- 
ary so  sold,  and  have  no  indication  or  knowl- 
edge of  being  discharged.  I  also  agree  that 
it  is  a  part  of  this  contract  that  if,  for  any 

reamm,  I  fall  to  eenn  full  salary  of  $ , 

that  this  assignment  and  order  for  warrant 
(or  che<&)  shall  C(«tlnue  in  fuU  force  for  the 

mtmth  of ,  189-,  and  nntil  said  amount 

of  $ has  been  earned.    I  read  the  above 

before  signing.  Req>ectfully,  J.  A.  William- 
son." 

The  vital  question  in  this  case,  and  the  one 
uptm  which  this  prosecution  and  conviction 
must  stand  or  fall,  is  as  to  the  validity  of 
the  contract  between  the  defendant  and  Mul- 
hoUand. If  the  contract  was  void,  because 
against  public  policy,  then  the  .defendant 
must  be  discharged,  not  being  guilty  of  any 
criminal  offeitse  under  the  statute.  It  will 
be  observed,  in  the  outset,  that  the  contract 
was  for  the  sale  of  the  imeamed  salary  of 
def^idant  as  mall  clerk  in  the  United  States 
poet  oBice  at  Kansas  City,  Mo.,  for  the  month 
of  December,  1892.  The  role  of  law  is  well 
established  in  England  that  such  contracts 
are  absolutely  null  and  void,  as  being  against 
public  policy.  This  subject  was  under  re- 
view In  the  case  of  Bliss  v.  Lawrence,  58 
X.  Y.  442,  where  all  the  authorities,  both 
Bngllsh  and  American,  were  reviewed,  and 
it  was  h^d  that  the  assignment  by  a  public 
officer  of  the  future  salary  of  his  office  Is 
contrary  to  public  policy  and  void.  See,  also, 
Schwenk  v.  Wyckoff,  46  N.  J.  Eq.  5(50,  20  AU. 
K^.  259;  Field  t.  Ohipley,  79  Ky.  260;  Seal 
V.  McVicker,  8  Mo.  App.  202.  It  wlU  also 
be  observed  that  in  the  cases  of  Brackett  v. 
Blake,  7  Mete.  (Mass.)  335;  Mulhall  v.  Qulnn, 
1  Gray,  10&;  and  Macomber  v.  Doane,  2  Al- 
l«i,  541, — which  are  sometimes  referred  to 
as  announcing  a  different  rule,  that  the  point 
of  public  policy  was  not  considered  by  the 
court  In  either  of  them,  but  that  the  ques- 
tions Involved  in  them  were  regarded  as  re- 
lating altogether  to  the  sufficiency  of  the 
Interest  of  the  assignor  in  the  future  un- 
earned salary,  to  distinguish  the  cause  from 
those  of  attempted  asslgnmoit  of  mere  ex- 
pectation, such  as  those  of  an  expectant  heir. 
The  court  held.  In  these  cases,  the  expecta- 
tion of  future  tmenmed  salary,  being  found- 
ed on  exisling  engngements  and  contracts  of 
empl<^ment,  wns  capable  of  assignment;  and 
that  the  existing  Interest  was  sufficient  to 
8iq>port  the  transfer  of  the  future  unearned 
salary.  The  case  of  State  v.  Hastings,  15 
Wis.  75,  seems  to  annoimce  a  somewhat  sim- 
ilar rule;  bat  as,  in  that  ciise.  the  order  for 


the  nneamed  salary,  with  authority  to  col- 
lect the  same,  had  been  transferred  to  an 
Innocent  purchaso',  the  case  turned  princi- 
pally on  the  question  of  estoppeL  The  ques- 
tion as  to  whether  or  not  the  assignmait  of 
the  unearned  salary  was  against  public  pol- 
icy was  not  raised  or  discussed  in  that  case,, 
either.  The  reason  of  the  rule  is  that  the- 
public  service  may  not  l>e  so  good  and  effi- 
cient when  the  unearned  salary  has  been 
assigned  as  when  it  has  not  been,  and  that 
the  public  service  is  protected  by  protectlns 
those  engaged  in  the  performance  of  public 
duties;  and  this,  not  upon  the  ground  of 
their  private  and  Individual  Interest,  but 
that  of  the  necessity  of  securing  the  efficicncy 
of  the  public  service,  by  seeing  to  it  that  the 
funds  provided  for  Its  malntoiance  should 
be  received  by  those  who  are  to  perform  the- 
work,  at  such  periods  as  the  law  has  ap- 
pointed for  their  payment  Bliss  v.  Law- 
rence, mpra.  If  an  officer  can  assign  hls- 
uneamed  salary  for  a  month,  he  can,  of 
course,  assign  it  for  a  year,  or  l(mger;  and  it 
will  hardly  be  ccmtended,  in  such  cose,  that 
he  would  be  as  efficient  and  diligent  as  if  he^ 
were  to  receive  his  salary  In  person,  or  for 
his  own  benefit,  as  it  became  due.  For  those 
reasons,  we  think  the  ccmtract  for  the  sale- 
and  collection  of  the  unearned  salary  of  de- 
fendant void  and  of  no  effect,  being  against 
public  policy. 

It  is,  howevw,  contoided  by  the  attorney- 
general,  for  the  state,  that,  even  admitting 
that  the  assignment  was  void,  yet,  as  defend- 
ant collected  the  money  tor  and  as  the  agent 
of  MulhoUand,  he  is  guilty  of  the  crime  for 
which  he  stands  convicted,  and  cites,  as  sus- 
taining this  poeitlcm.  State  v.  Shadd,  80  Mo. 
358;  C!om.  v.  Cooper,  130  Mass.  285;  (3om.  v. 
Rourke,  10  Oosh.  397;  State  v.  Tumey,  81 
lud.  559;  and  Dunl.  Faley,  Ag.  62.  An  ex- 
amination of  these  authoritieB  will  show  that 
they  were  all  cases  where  the  money  or  prop- 
erty with  which  the  defendants  were  charged 
with  stealing  or  embezzling  as  agents  was- 
where  the  transactions  out  of  which  the  fund 
grew  and  the  money  was  paid  were  illegal; 
and  the  hiw,  in  such  cases,  is  that,  if  money 
has  actually  been  paid  to  an  agent  for  the- 
use  of  his  principal,  the  l^allty  of  the  trans- 
action of  which  it  is  the  fruit  does  not 
affect  the  right  of  the  principal  to  recover  It 
out  of  the  agent's  hands,  nor  divest  him  or 
his  right  thereto,  But  no  such  state  of  facts 
exists  in  the  case  at  bar.  Here  the  salary 
was  legally  earned  and  to  be  earned,  but  the- 
attempted  assignment  thereof  was  void.  The- 
defendant,  thai,  was  never  divested  of  bis 
right  to  collect  for  himself  and  in  his  own- 
right,  and  was  not  the  agent  of  Mulholland 
in  so  doing.  If  there  was  no  assignment,— 
and  we  hold  there  was  none,— he  was  not 
the  agent  of  Mulholland,  but  acted  for  him- 
self. In  collecting  the  mmiey.  As  for  the 
morals  of  the  transaction,  hi  so  far  as  the- 
defMidant  Is  c<mcemed,  they  are  certainly 
not  to  be  approved  or  commended,  but  dis- 
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iuweat  and  dlshoncNrable  oondnct  does  not 
sdwajs  ooostltate  criminal  offen8& 

There  are  other  questions  raised  by  connsel 
for  defendant  in  their  brief,  but,  as  the  re- 
sult reached  necessarily  results  in  a  rerenal 
of  the  case.  It  is  not  thought  necessary  to 
pass  on  them.  The  case  -will  be  rerersed, 
and  defendant  discharged.    All  concur. 


CHURCH  et  nx.  t.  CHICAGO  &  A.  R.  CO. 

(Supreme  Oourt  of  Missouri,  DiTision  No.  1. 

Not.  6,  1893.) 

COSTBIBITORT  NeOUOBNCS— QdBSTION   F0«  JdRT 

—  Action  »or  Death  op  Railroad  Empixjye — 

iMSTKUCTIOae — NOTICB  TO  FRODrcB  DOCCMENTS. 

1.  In  an  action  for  the  death  of  a  railroad 
employe,  plaintiff's  evidence  tended  to  show 
that  while  decedent  was  standiu^r  on  the  trade 
in  the  discharge  of  his  duties  he  was  struck  by 
a  train  which  approached  from  behind  without 
CiTiug  any  signal  as  required  by  the  company's 
rules.  Defendant  introduced  evidence  that  de- 
cedent wait  hurriedly  on  the  track,  immediate- 
ly in  front  of  the  approaching  train,  and  en- 
deavored to  remove  a  cable  which  his  duty  re- 
quired him  to  keep  off  the  track.  HM,  that 
whether  decedent  was  guilty  of  contributory 
negligence  was  a  question  for  the  jury. 

2.  An  instruction  that  plaiutiff  may  recover 
if  the  Jury  l>eUev«  that  decedent  remained 
at  his  poet  of  duty,  and  was,  withont  fault  on 
bis  part,  struck  and  killed  by  defendant's  en- 
gine because  of  failure  to  sound  the  whistle, 
requires  the  jury  to  find  that  such  failare  was 
the  proximate  cause  of  his  death. 

3.  Defendant's  requested  charge  that  If  de- 
cedent was  standing  on  the  track  as  the  train 
approached,  attending  to  his  nsual  business, 
then  it  was  his  duty  to  watch  fbr  trains,  and 
if  by  looking  he  could  have  seen,  or  by  listen- 
ing could  have  heard,  the  train  coming  in  time 
to  get  out  of  its  way,  and  he  failed  to  do  so,  the 
verdict  mnst  be  for  defendant,  though  the  en- 
gineer gave  no  signal,  was  properly  modified  by 
adding,  "unless  the  jury  shall  believe"  that  de- 
cedent "was  thrown  off  his  guard  by  such  fail- 
ure to  give  a  signal." 

4.  An  instruction  given  at  plaintiff's  re- 
quest, which  leaves  to  the  jur/  the  question 
whether  defendant's  rules  required  the  whistle 
to  be  sounded  as  trains  approached  the  place 
where  decedent  was  killed,  is  not  Inconsistent 
with  an  instruction  given  at  defendant's  re- 
quest that  no  rule  was  read  in  evidence  requir- 
ing the  whistle  to  be  sounded  on  approaching 
the  place  of  the  accident,  there  being  evidence 
that  the  rules  of  defendant  required  the  whistle 
to  be  sounded  on  approaching  "obscure"  curves, 
and  that  the  curve  at  the  place  of  the  accident 
was  within  the  designation  "obscure." 

5.  Inconsistency  in  instructions  given  at 
appellant's  request  is  no  groand  for  reversal. 

6.  Where'  the  evidence  is  conflicting,  and 
the  testimony  of  one  witness  is  essentially  dif- 
ferent in  some  respects  from  that  given  by  him 
in  a  dcnosUion  previously  taken,  it  is  not  er- 
ror to  charge  that  if  the  jury  tKelleved  any  wit- 
ness had  willfully  sworn  falsely  as  to  any  ma- 
terial fact  in  the  case  they  may  disregard  the 
whole  or  any  i>nrt  of  his  testimony. 

7.  Where  an  unmarried  woman  brings  an 
action  and  servos  notice  on  defendant  to  pro- 
duce  on  the  trial  certain  documents,  and  she 
afterwards  marries,  and  her  husband  joins  her 
as  a  iwriy  plaintiff,  a  new  notice  need  not  be 
served,  since  the  case  is  the  same  tliough  the 
title  is  changed. 

Appeal  from  circuit  court,  Lafayette  coun- 
ty; Kictaard  Field,  Judge. 


Acllon  by  William  Church  aad  Kate 
Ohorch,  his  wife,  against  the  Cblcaffo  A  Al- 
ton Railroad  Company  to  reoover  for  tiia 
death  of  Kate  Church's  former  husband, 
caused  by  defendant's  ne^gesce.  Ftom  a 
Judgment  for  ptalntlffis,  defendant  appeals. 
Affirmed. 

Geo.  Robertson,  for  appellant  GniTes  k 
AuU,  for  respondents. 

BLACK,  O.  J.  The  plaintiff  Kate  Chnrdi 
brought  this  suit  to  recorer  damages  for  tbs 
death  of  her  former  hnsband,  Cliarles  Dix- 
on. Since  that  time  she  married  WHiia-B 
Church.  The  case  waa  here  btfore  on  an 
appeal  from  the  ruling  of  the  trial  coiirt 
sustaining  demurrer  to  the  plaintUTs  evi- 
dence. 109  Mo.  413,  19  S.  W.  Rep.  412.  On 
the  last  trial  the  defendant  produced  maeb 
evidence,  and  at  the  dose  therecrf  aAed  the 
court  to  give  an  instruction  that  on  th^ 
pleadings  and  all  the  evidence  the  pLiintiff 
could  not  recovta*,  which  the  court  refusi-d, 
and  this  ruling  is  now  assigned  as  error,  tlie 
claim  being  that  the  undisputed  evld«iice 
shows  contribatMT  nef^gence  on  ttie  part  of 
the  deceased. 

Dixon,  the  formor  husband  of  plainticr,  was 
run  over  and  UQed  by  a  west-bound  paaetm- 
ger  train  on  the  defendant's  road.  He  was 
at  the  time  in  the  employ  of  the  defendant, 
aflsisting  in  operating  a  rock  cmaher.  The 
defendant's  road  runs  east  and  west  at  the 
place  of  the  dis.ister.  The  rock  eruahnr  was 
located  on  the  north  side  of  the  raUroa,] 
trade,  and  the  rock  quarry  on  the  sontli  side. 
An  Incline  plane  track  ran  down  trova  the 
upper  part  of  the  crusher  to  the  north  nil 
of  the  railroad  track,  thence  south  a<^is8 
the  railroad  track  by  what  is  called  a  '-atrap 
traak,"  and  thence  on  south  SMue  eight  fret 
to  a  turntable,  where  tradts  radiated  oat 
into  the  quarry  pit  Small  cars,  holding  about 
twenty  bushels,  were  loaded  with  rock,  and 
then  run  out  to  the  turntable,  where  tbey 
were  adjusted  to  the  Incline  tradk;  and  4h«n 
pushed  n<Mth  to  the  south  side  ol  the  rsfl- 
road  trade.  Th-jy  were  then  drawn  OTor  the 
railroad  track  and  up  the  Incline  to  the 
crusher  by  a  whre  cable  attached  to  a  drum 
In  the  crasher.  The  cable  was  attached  to 
tiie  cars  by  means  of  a  devis.  It  was  the 
duty  of  Dixon  to  attach  the  cable  to  these 
small  cars  when  ready  to  be  drawn  op,  to 
detach  it  when  they  came  back  unloacled,  and 
to  keep  the  cable  off  the  railroad  tnA. 
The  railroad  track,  looking  east  from  the 
crusher,  runs  on  a  curve  to  the  south,  dose 
to  and  around  a  bluff  on  the  sooth  of  the 
railroad.  At  the  time  of  the  accident  the 
quai'ry  had  l)een  worked  out  some  50  fe«t 
from  the  railroad  track  south  into  the  bluff, 
and  some  60  feet  east  and  weet  al  the 
turntable.  A  person  standing  on  the  rsO- 
roed  tradt,  where  crossed  by  the  stra^  track, 
could  aee  east  along  the  railroad  for  a  A\9- 
tance  of  1,035  feet  but  standing  on  the 
turntable  he  could  not  see  east  so  far.    For 
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41  more  detaUed  description  of  tlie' sorroimd- 
tngs  reHerence  is  made  to  the  statement  of 
AMtt  In  tbe  former  opinion. 

The  charge  In  the  petition  Ut  that  defend- 
aat  maintained  a  whistUos  poet  150  yards 
^ut  of  the  crasher,  at  wliich  persons  in 
charge  of  Tvest-bound  trains  were  required  to 
«K>tmd  the  steam  whistle  for  the  protection 
-of  passengers  and  employes,  and  that  on  the 
occasion  In  qoestlon  the  engineer  neglected 
4ind  failed  to  give  the  signal,  by  reason  of 
-v^ch  Dlzon  was  killed.  The  plaintiff  pro- 
-clnced  some  evidence  tending  to  show  that 
there  was  a  post  with  a  whistling  board  on 
It  Jnst  east  of  the  crusher,  and  she  produced 
much  ertdence  to  the  effect  that  it  vrai*  i-us- 
tomary  for  the  trains  going  west  to  whistle 
4it  that  point,  to  gire  warning  to  the  men  at 
work  at  the  crasher.  She  also  produced  eri- 
•dsnce  of  a  positive  character  that  the  whistle 
was  not  soimded  or  the  bdl  rung  on  the  oc- 
casion in  question,  and  this  evidence  was 
supportMl  by  the  testimony  of  persons  em- 
[Aoyed  at  the  (inairy,  who  say  they  heard  no 
whistle  or  bell.  On  the  other  band,  the  evl- 
'doice  of  the  fireman  and  engineer  is  quite 
VOsitiTe  that  they  sounded  the  whistle  and 
rang  the  engine  belL 

The  evidmce  having  a  more  direct  beating 
upcm  the  issue  of  contributory  negligence  Is 
aa  follows:  Mr.  Boyett.  a  witness  for  the 
lUnintllfs.  tcstiflod:  "I  was  working  In  the 
ijuarry  at  a  point  IS  or  14  feet  sooth  of  the 
«onth  rail  of  the  railroad  track,  and  about  30 
feet  east  of  the  turntable.  Did  not  hear  (ht 
ttee  the  tniln  coming  from  the  east  until  It 
was  at  my  side.  I  did  not  see  Dixcm  right 
at  the  time  the  engine  passed  me,  but  I  saw 
him  Just  after  it  passed  me.  I  then  saw  him 
on  the  track,  about  the  center  of  the  cross- 
ing He  was  standing  with  his  head  down, 
pointing  to  the  northwest."  On  cross-exam- 
Inatlcm  he  said:  "The  engine  was  40  or  60 
feet  from  the  strap  track  when  I  first  heard 
It  I  then  looked  to  see  what  Dixon  was  do- 
ing. He  seemed  to  be  trying  to  «dear  the 
track.  He  seemed  to  be  in  a  grasping  posi- 
tion,  grabbing  at  the  cable  or  something  that 
was  on  the  track.  I  did  not  see  him  go  on 
the  track.  I  did  not  see  him  when  the  en- 
gine struck  him.  The  enghie  cut  off  my 
view  of  him.  The  engine  was  very  close  to 
him  when  be  made  the  grab,— right  on  him, 
—I  cannot  give  the  exact  distance.  I  cannot 
say  whether  any  of  Uie  Uttie  cars  were 
standing  by  the  side  of  the  railroad  track  or 
not.  The  moment  the  train  caused  me  to 
look  up  I  saw  him  on  the  track,  and  I  do  not 
know  what  he  was  doing  before  that  time. 
He  was  grabbing  at  the  cable  when  I  first 
saw  him."  The  evidence  of  Mr.  O'Brien,  the 
foreman  of  tlie  crew  (iterating  the  crusher 
and  quarry,  is  to  the  effect  that  Dixon,  In  at- 
taching and  detailing  the  cable,  usually 
stood  in  the  center  of  the  main  track  with 
his  bade  to  the  east  That  he  saw  Dixon 
Immediately  after  the  train  passed.  He  was 
then  laying  on  the  north  side  of  the  main 
v.23s.w.no.l6— 67 


trade  about  50  feet  west  of  this  strap  track. 
Other  evidence  shows  that  these  small  cars 
w^t  up  the  Indlne  track  and  back  to  the 
railroad  track  once  in  every  five  or  eight 
minutes.  The  witnesses  for  the  defendant 
testified  as  follows:  Pat  Moore:  "I  was 
working  in  the  quarry,  20  or  30  feet  soutti- 
east  of  the  cable.  I  heard  the  train  before  I 
saw  it  It  was  SOD  or  400  feet  off  when  I 
first  heard  it  and  it  was  about  200  feet  from 
me  when  I  first  saw  It  coming.  I  saw  the 
caUe  on  the  trade,  and  then  looked  for  Dix- 
on. He  was  then  12  or  14  feet  southwest  of 
the  cable.  I  saw  him  throw  his  gloves  and 
a  piece  of  board  used  for  gauging  trades,  and 
run  across  to  the  main  track.  He  checked 
up,  and  made  a  scrape  or  kick  with  his  foot 
at  Oxe  cable.  That  was  the  last  I  saw  of 
him.  The  cowcntcber  shaded  •  me,  and  I 
could  not  see  him.  He  was  looking  to  the 
east  when  he  threw  down  his  gloves  and 
tills  board.  It  looked  to  me  like  he  was 
looking  at  the  train  coming.  He  ran  as  hard 
as  he  could.  Cannot  say  how  for  he  was 
from  the  mgine  when  he  started.  He  was 
moving  when  I  saw  him  kick  at  the  cable. 
At  the  time  Dixon  was  Idlled  uie  small  rock 
cars  were  all  being  loaded,  except  one  empty 
car,  wtilch  was  standing  on  a  track  wliich 
runs  due  south  of  the  turntable."  On  cross- 
examination  the  witness  stated:  "The  last 
car  came  down  the  Indlne  five  or  six  minutes 
l>efore  Dlx(m  wa»  killed.  He  had  bis  face 
to  the  east  when  in  the  act  of  Idckins^  His 
left  foot  was  over  the  north  rail,  and  he 
scraped  or  Idcked  with  his  other  foot,  and 
was  in  a  stooping  position.  The  engbie  was 
about  60  feet  from  Itlm  when  he  started,  and 
he  had  abont  25  feet  to  run;  wh«i  he  got  on 
the  main  track  the  engine  might  have  been 
10  or  16  feet  from  him."  Thomas  Gilffln: 
"I  attended  to  the  cable  in  the  crusher. 
When  I  last  saw  Dixon  he  was  running  to 
the  main  track,  to  get  the  cable  off  of  it.  He 
was  out  south  of  the  turntable,  fixing  some 
tracks.  I  was  trying  to  pull  the  cable  off 
the  track.  I  saw  him  running  towaitis  the 
trade  and  he  was  within  3  feet  of  the  track 
wtien  I  last  saw  him.  The  cable  caught  on 
something  at  the  bottom,  and  I  looked  down 
to  see  what  was  holding  it  I  next  saw 
IMxon  lying  on  the  south  side  of  the  main 
trncic"  Miller  Hooper:  "I  was  there  at 
wwk,  and  saw  the  train  strike  Dixon. 
I  was  north  of  the  railroad  track.  He 
was  out  in  the  quar^,  fixing  a  track.  1 
saw  liim  throw  down  nls  gloves  and  gauge, 
and  ran  to  the  main  track.  He  made  a  leap 
to  get  across  the  main  track.  He  got  his 
foot  over  the  north  rail,  in  a  stoopmg  posi- 
tion, and  made  a  kick  and  grab  at  the  cable, 
and  the  engine  struck  him, — the  steam  chest 
struck  him.  When  he  threw  down  his  gloves 
and  started  to  run  the  engine  was  about  150 
feet  from  the  place  where  he  was  when 
struck,  to  the  best  of  my  judgment  I  Judge 
be  was  10  or  12  feet  from  the  engine  when 
he  jumped  across  the  track.    When  struck  he 
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was  thrown  20  or  25  feet  north  of  the  main 
track.  I  was  10  feet  north  of  the  main  track 
and  150  feet  west  of  the  crusher.  When  I 
first  saw  the  train  coming  It  was  150  feet 
east  of  the  strap  track."  On  cross-examlna- 
tton  the  wltDesB  ssld:  "I  saw  him  tlirow 
down  his  gloves,  and  knew  wliat  they  were." 
Being  asked  if  he  did  not  Imow  tliat  Dixon 
had  his  gloves  on  when  found  after  he  was 
struclc,  be  said:  "Yea,  sir;  It  seems  to  me  be 
had  his  gloves  on.  I  was  mistaken.  When 
the  train  ran  up  to  the  strap  tra<^  Dixon 
leaped  over  the  main  track,  and  Just  as  he 
struck  the  north  rail  of  the  railroad  track 
the  train  struck  him.  He  was  getting  out  of 
the  way  of  the  train  as  fast  as  he  could.  As 
far  as  I  could  see,  the  engine  struck  him  on 
the  right  hip.  Question.  The  train  came  up- 
on Dljxm  unawares,  did  It  not?  Answer. 
Yes,  sir;  I  guess  it  did.  Q.  When  the  train 
came  upon  Dixon  he  was  at  the  south  rail  of 
the  main  track,  was  he  not?  A.  Yes,  sir. 
Q.  And  that  Is  the  place  he  leaped  from,  was 
It  not?  A.  Yes,  sir."  Hie  engineer  testified 
that  he  was  sitting  on  tlA  right-hand  side  of 
Ills  cab,  looking  forward;  that  he  saw  the 
cable  on  the  track  when  within  20  feet  of  it; 
that  his  train  was  running  about  25  miles  per 
hour,  and  that  he  was  about  5  minutes  be- 
hind time;  that  he  did  not  see  Dixon,  and 
there  was  no  man  on  the  track  when  he  came 
aroimd  the  curve  in  sight  of  the  crusher; 
that  Dixon  was  In  the  air,  going  from  the  en- 
gine in  a  northwest  direction  when  he  first 
saw  Urn;  that  he  could  not  see  a  man  stand- 
ing hi  the  middle  of  the  main  track  when 
nearer  tl>an  20  feet,  and  tliat  h«  could  not  see 
a  man  on  the  south  rail  when  nearer  than  75 
feet;  that  he  thinlcs  the  cowcatcher  struck 
him.  "Questlcm.  Suppose  he  had  been  stand- 
ing on  the  north  rail,  his  leg  across  the  north 
rail?  Answer.  He  would  have  been  knocked 
right  down;  not  thrown  up  at  ail."  If  on 
the  north  side,  he  would  have  been  struck 
with  the  end  of  the  bunthig  beam.  He  could 
not  have  been  struck  by  the  steam  chest,  un- 
less he  was  up  In  the  air. 

The  first  contention  uf  the  appellant  which 
we  will  notice  is  this:  that  the  undisputed 
evidence  m  both  sides  shows  that  tlie  de- 
ceased went  up<m  the  track  Immediub^y  in 
fl-ont  of  a  rapidly  approaching  train,  and 
that  such  an  act  constitutes  contributory 
negligence.  Although  contributory  negli- 
gence is  a  matter  of  defense  In  this  sta1%, 
and  the  bturden  of  pcoof  rests  upon  the  de- 
fendant, still  if  it  appears,  without  any  con- 
flict of  evidence,  from  the  plalntiirs  own 
case,  w  from  the  cross-examination  of  his 
witnesses,  or  from  otho*  undisputed  evidence 
in  the  cause,  that  the  injured  party  was 
guilty  of  negligence  proximately  contribut- 
ing to  produce  the  Injury,  the  court  should 
direct  a  nonsuit.  But  the  question  of  cwi- 
trlbutory  negligenoe  Is  one  for  the  Jury 
where  the  facts  are  In  dispute;  and  It  Is  also 
one  for  the  Jury  where  the  facts,  though  un- 
disputed, are  such  as  to  lead  the  minds  of 


sensible  men  to  different  condoslcfiB.  2 
Thomp.  Trials,  i  1680;  Roddy  v.  Bailway 
Co.,  104  Mo.  250, 15  S.  W.  Rep.  1112;  Wdier 
V.  Railway  Co.,  100  Mo.  196,  12  &  W.  B«p. 
804,  13  S.  W.  Rep.  5S7;  Barry  r.  Bailrocd 
Co.,  98  Mo.  62,  11  S.  W.  Bttp.  308.  Ac- 
cording to  the  evidence  at  Mr.  Boyett. 
Dixon  was.  Immediately  before  the  ooIU- 
slon,  on  the  strap  track,  about  the  middle 
of  the  railroad  track,  in  a  stooping  posi- 
tion, with  his  head  pointed  to  the  northwest: 
that  Is  to  say,  with  his  back  towards  the 
approaching  engine.  This  evidence,  and  the 
evid«ice  of  O'Brien,  leaves  Dixon  in  the 
position  he  usually  occupied  when  attach- 
ing and  detaching  the  cable,  and  a  fsir  in- 
ference to  be  drawn  from  it  is  that  Dixon 
was  engaged  In  that  work  when  struck.  This 
evidence  therefore  toids  to  show  that  Dixon 
did  not  know  of  the  approaching  train.  On 
the  other  hand,  Moore  says  the  small  cars 
were  all  being  loaded  except  one,  which  W85 
standing  on  a  track  south  of  the  turntable. 
This  evidence  of  Moore  being  true,  Dlxou 
could  not  have  been  in  the  act  of  attaching 
or  detaching  the  cable  to  a  rock  car.  Be- 
sides tills,  the  evidence  ot  Moore  and  of  the 
other  two  witnesses  tor  defendant  is  to  the 
effect  that  Dixon  waa  30  feet  south  of  the 
railroad  tiax^;  tliat  he  ran  from  that  part 
of  the  railroad  track,  and  attempted  to  movt- 
the  cable  then  on  that  track.  K  tlie  evidence 
of  these  three  witnesses  Is  true,  thai  Dixon 
evidently  saw  the  approaching  train,  and 
went  upon  the  raih-oad  track  Immediately  Id 
front  of  the  approaching  engine.  Such  an 
act  would  be  gross  negligence  on  his  part 
oontrlbutlng  to  the  Injury.  But  can  it  bt 
said  that  the  evidence  of  these  tliree  wit 
nesses  stands  imdlsputed?  We  think  not 
In  the  first  place,  there  is  a  material  differ- 
ence betwe«i  Boyett  and  the  witnesses 
Moore,  Grifiln,  and  Hooper  In  this:  the  fiisi 
places  deceased  in  the  middle  of  the  trade, 
with  his  back  to  the  engine,  while  according 
to  the  other  three  witnesses  he  was  at  no 
time  in  that  position.  Some  of  the  crossex- 
amlnation  of  Hoopw  tends  to  support  the 
evidence  of  Boyett  But  there  is  another 
reason  why  this  court  cannot  say  the  evi- 
dence of  defendant's  witnesses  stands  undis- 
pated.  Moore  and  Hooper  state  In  positire 
terms  In  their  direct  examination  that  Dixon 
threw  down  his  gloves  and  ran  to  the  rail- 
road track,  and  yet  Hooper  concedes  on 
cross-examination  that  Dixon  had  his  gIovt« 
on  when  fotmd  dead.  This  discrepancy  and 
other  features  of  the  case  show  that  th<' 
evidence  on  both  sides  ought  to  be  examined 
by  the  triers  of  fact  with  great  care.  A  non- 
suit because  of  ctrntrlbatocy  negUg^ice  dis- 
closed alone  by  the  defendant's  witnesses 
should  be  allowed  with  great  caution,  and 
it  should  nev«r  be  avrarded  where  the  tmth- 
fulnees  of  the  evidence  is  open  to  doubt;  for. 
while  jtu-ors  have  no  rl^t  to  arbitrarily  dis- 
regard the  evidence  of  any  witness,  still  It 
Is  for  them,  and  not  the  court,  to  say  what 


Digitized  by 


Googh 


Mo.) 


CHURCH  e.  CHICAGO  &  A.  R.  CO. 


1059 


w^t^t  and  credit  shall  be  given  to  the  tes- 
timony of  the  various  witnesses.  The  ques- 
tion of  contributory  negligence  ought  to  be 
submitted  to  the  Jury  where  it  becomes  nec- 
essary to  ascertain  the  credit  to  be  given  to 
the  te8tlm<my  ol  the  witnesses,  and  that  Is 
the  case  here. 

2.  It  was  the  duty  of  the  deceased  to  keep 
the  cable  out  of  the  way  of  trains,  and  he 
assumed  the  risks  Incident  to'  that  wMk; 
but  he  did  not  assume  risks  arising  from  neg- 
ligent acts  of  those  in  charge  of  the  train. 
This  follows  from  the  ruling  made  on  the 
fwmer  appeal  that  Dixon  was  not  a  coserv- 
ant  with  those  in  charge  of  the  train.  The 
present  case  la  entirely  unlike  that  of  Evans 
T.  Railroad  Co.,  62  Mo.  40.  There  the  plain- 
tiff had  Charge  and  omtrol  of  the  train 
which  inflicted  the  Injury,  which  is  not  the 
case  here. 

a  After  the  plaintiff  had  Introduced  her 
evidence,  she  read  a  notice  to  the  defendant 
to  produce  on  the  trial  a  copy  of  the  rules 
and  a  copy  of  the  time  card  in  force  at  the 
time  of  the  accident,  regulating  the  operation 
oi  trains,  awlce  of  which  had  been  duly  ac- 
cepted. The  defendant  objected,  I>eeause  It 
"was  a  notice  In  the  other  case,  and  not  tn 
this,  and  It  ought  not  to  go  to  the  Jury." 
Goonsd  tor  plaintiff  then  stated:  "It  Is 
not  offered  to  go  to  the  Jury;  It  Is  offered  to 
make  the  record  complete,  and  to  show  why 
parol  testimony  has  been  received  concern- 
ing the  same  matter."  It  is  enough  to  say  this 
notice  was  not  read  as  evidence  to  the  Jury, 
and  whether  It  warn  ptop&ely  or  improperly 
beard  by  the  Judge  is  whtdly  immaterial. 
Not  was  It  necessary  to  serve  a  new  notice 
after  the  title  of  the  cause  had  been  changed 
because  of  the  marriage  of  plaintiff.  It  re- 
mained the  same  suit,  though  It  became  nec- 
essary to  make  the  seocmd  husband  a  party. 

4.  Objection  is  made  to  the  first  and  second 
lD8tmctl(»s  on  the  ground  that  they  fail  to 
require  the  Jury  to  find  that  the  failure  to 
sound  the  whistle  was  the  proximate  cause 
of  the  injury.  The  first  instruction  declares, 
among  other  things:  "And  If  the  Jury  further 
believe  from  the  evidence  that  at  the  time 
when  said  train  killed  said  Dixon  he  was 
carefully  and  prudaitly  dlsc^iarglng  his  du- 
ties in  handling  said  cable  while  said  train 
was  approaching,  and  that  the  oigineer  In 
charge  foiled  to  sound  said  whistle  at  or 
near  said  whistUng  point,  and  that  by  rea- 
son Off  the  failure  to  sound  said  whistle  said 
Dixon,  while  so  engaged  in  the  dlsdiarge  of 
his  duty,  was  not  warned  of  the  approach 
of  said  train,  so  as  to  enable  him  to  make 
his  escape,  and  that  by  reason  of  the  failure 
to  soimd  said  whistle  said  Dixon  remained  at 
bis  poet  of  duty,  and  in  discharge  thereof, 
while  detaching  said  cable  or  removing  the 
same  from  the  track,  in  a  careful  and  pru- 
dent manna:,  and  without  any  fault  of  his 
own.  was  struck  and  killed  by  said  train  or 
en;;iuc.  then  the  Jury  shall  find  for  plaintiff." 
And  the  second  instruction  is  in  these  words: 


"Ko.  2.  If  the  Jury  1>^ieve  from  the  evi- 
dence that  Charles  Dixon  was  in  the  regular 
discharge  of  bis  duties,  attending  the  cable 
at  the  crusher  of  the  d^cndant,  exercising 
ordinary  care,  and  that  he  would  not  have 
received  the  injuries  resulting  in  his  death  if 
the  defendant  ot  its  engineer  had  sounded 
the  whistle  on  approaching  the  said  crush^, 
and  that  the  defendant's  rule  or  time  card  re- 
quired such  whistle  to  be  sounded  on  ap- 
proaching the  same,  and  that  the  defendant 
or  Its  engineer  or  other  servants  failed  to 
sound  said  whistle  on  approaching  the  crush- 
er on  the  morning  of  December  20, 1886,  and 
that  by  giving  sudi  signal  the  death  of  Dixon 
would  have  been  avoided,  they  will  find  for 
the  plaintiff."  The  first  of  these  instructions, 
it  iHll  be  seen,  requires  the  Jury  to  find  that 
Dixon  remained  at  his  post  of  duty,  and  was, 
without  fault  on  his  part,  struck  and  killed, 
because  of  a  failure  to  sound  the  whistle. 
Surely  this  makes  tlie  failure  to  sound  the 
whistle  the  proximaie  cause  of  his  death. 
We  think  the  obJecti<m  not  wdl  taken. 

At  the  request  of  the  defendant  the  court 
gave  some  instructions,  two  of  which  are  as 
fellows:  "No.  6.  If  the  Jury  believe  from  the 
evidence  in  the  case  that  Charles  Dixon  left 
the  cable  across  the  track,  and  afterwards 
saw  or  heard  the  train  approaching,  and  un- 
dertook to  remove  the  cable  to  prevent  the 
train  from  running  over  it,  and  in  doing  so 
was  struck  by  the  train,  the  verdict  must  be 
for  the  defendant,  whether  the  whistle  was 
sounded  or  not"  "No.  &  Should  the  Jury 
believe  from  the  evidence  in  the  case  that 
Charles  Dixon  was  standing  on  the  track  of 
the  road  as  the  train  approached,  attending 
to  his  usual  btisiness,  then  it  was  his  duty 
to  watch  out  for  the  train;  and  If  by  looking 
he  could  have  aeea,  or  by  listening  he  could 
have  heard,  the  train  coming  in  time  to  have 
gotten  out  of  its  way,  and  he  failed  to  do 
so,  the  verdict  must  be  for  the  defendant, 
though  the  engineer  failed  to  grlve  any  signal 
of  his  approach,  and  though  Dixon  was  at 
the  time  ti^ng  to  get  the  cable  off  the  track, 
unless  the  Jury  shall  believe  that  Dixon  was 
thrown  off  his  guard  by  such  failure  to  give 
a  signal"  The  court  added  to  the  eighth  the 
last  clause,  "unless  the  Jury,"  eta,  and  to 
this  ruling  error  is  assigned.  These  two  in- 
structions place  the  entire  d^ense  of  con- 
ttlbatory  negligence  before  the  Jury  In  a 
most  favorable  light  for  the  defendant  But 
f<«  the  qualifying  words  added  to  the  eighth 
instruction,  it  would  have  been.  In  effect  a 
demurrer  to  the  evldemce.  They  were  prop- 
erly added. 

S.  It  is  again  insisted  that  there  Is  a  oon- 
fliot  between  plaintiirs  second  instruction, 
before  set  out  and  the  one  numbered  14, 
given  at  the  request  of  the  defendant,  which 
declares  "that  in  the  rules  of  defendant  put 
In  evidence  there  is  ctmtalned  no  rule  re- 
quiring the  defendant's  eogineers  drawing 
r^fular  trains  to  ring  the  bell  and  sound  The 
whistle,  or  either,  upon  approaching  the  rock 
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crusher  in  quesU^m."  To  axt  unds'staDdiJig 
of  this  objectioa  It  is  necesBai;  to  look  to  the 
evidence,  and  tbe  order  Ui  which  ft  was 
produced  on  the  trial.  l%e  plaintiff.  In  raak- 
\ag  out  her  case  In  chief,  read  In  eridenee 
a  depoeitiwi  of  the  fireman,  taken  by  the 
defendant,  In  which  he  teetifled  on  the  cross- 
examination  that  there  warn  a  whistling  post 
just  east  of  the  switch  track  at  the  crash«ir; 
that  the  engineer  sounded  the  whistle  and 
rang  tbe  bell  at  that  place,  became  thcj 
knew  men  were  working  at  tbe  crusher;  and 
that  they  had  been  giving  these  si0ials  ever 
since  the  crusher  was  erected.  The  plain- 
tifT  also  read  the  deposition  of  the  conductor, 
taken  by  defendant.  In  which  he  said  thc^re 
was  no  requirement  to  whistle  or  ring  tlie 
bell  at  this  place  more  than  at  any  other 
earre;  that  there  was  a  rule  In  the  time 
card  for  the  sounding  of  tbe  whistle  at  ob- 
scure curves,  but  not  for  ringing  the  beVL 
Axxxxding  to  other  evidence  this  was  an 
obscure  curve.  On  behalf  of  the  defendant 
the  engineer  testified  at  the  trial  that  he 
eould  not  remember  about  that  morning  in 
particular,  but  that  he  always  wtilstled  d>>wn 
about  the  switch,  to  warn  the  men  at  the 
crusher;  that  he  had  no  orders  about  mn- 
nlng  trains  other  than  those  in  the  iMok  «t 
rules;  that  he  did  not  know  anything  about 
obscure  carves;  that  railroad  men  called 
curves  obscure,  but  the  time  card  did  not 
call  for  them;  that  when  Dtzoo  was  kHled 
be  was  running  under  tine  time  card  ard 
rules  whidi  to(A  effect  November  14,  1886. 
IHxon  was  killed  oa  2(Hh  December,  1886. 
la  rebuttal  the  plaintlfl  read  in  evidence  the 
deposlttan  of  Uie  engineer  previously  taken  in 
the  case,  in  which  be  said  the  rule  was  to 
"whlstie  at  all  whistling  posts,  road  uroas- 
inga,  obscure  curves,— the  obscure  curves  are 
meant  more  for  wild  than  for  regular  trains," 
aiad  ttiat  the  rales  were  general,  and  applied  to 
all  engineers  on  the  road.  The  defendant 
imt  In  evidence  tlie  time  card  and  roles  of 
14th  November,  ISSB,  in  which  tt  is  pro- 
vided: "EngtDeerfl  must  run  with' great  cau- 
tion  aroand  abrupt  curves,  sounding  the 
whistle  at  least  80  rods  before  entering  ^e 
curve,  and  oonttnning  to  aonnd  at  short  in- 
tervals untB  the  curve  la  passed."  The  (nt- 
pression  "abrupt  curves"  used  in  tbe  roles 
read  In  evidence  by  tbe  defendant  evidently 
means  the  same  thing  as  "obscure  curves" 
as  used  by  the  wttneases.  The  fourteenth 
instruction  given  at  the  request  of  the  de- 
fendant ought  therefore  to  have  been  rtv 
fused,  bat  we  cannot  say  the  giving  of  it 
renders  the  instructions  Inconsistent.  Th<» 
plaintifrs  Instruction  leaves  it  to  tbe  Joey  to 
say  whether  the  defendant's  rules  and  time 
card  required  the  whistle  to  be  sounded  on 
approaching  the  crusher.  Under  this  instruc- 
tion and  the  evidence  in  the  taa-i  the  Jury 
might  w^  find  iliat  the  curve  passed  over 
by  tbe  trahi  before  reaching  the  eriKher  was 
ooe  wittiin  the  mcantng  of  the  mle  rend  in 
evidence,  and  it  was  therefore  the  dmy  of  the 


engineer  to  sound  the  whistle  when  apprasflk- 
Ing  the  crusher.  The  defendant's  insttoedoa 
told  tbe  Jury  that  the  rules  rend  In  evidrore 
did  not  require  the  engineer  to  aoond  the 
whistle  upon  approach!  og  the  cnsbcr  in 
question.  It  aeems  to  isCorm  tbe  Jury  that 
the  rules  do  not  specifically  mention  or  polmt 
oat  this  cruaher  as  a  place  where  the  whiade 
must  be  aoonded,  bat  it  was  eertalalr  sot 
designed  or  intended  to  take  t±e  qoeatioB 
whether  the  curve  in  question  was  ooe  wlflt- 
in  tbe  meaning  of  the  rules  away  from  tbe 
Jury.  That  It  was  not  dealgaed  to  take  this 
question  away  from  the  Jury  is  manifest 
when  we  examine  instroetlon  noaabered  14b. 
given  at  the  request  of  the  defendant,  wUA 
contains  this  statement:  "Tbe  court  In- 
structs the  Jury  that,  although  the  Jury  may 
brieve  from  the  evideaoe  In  the  case  tbMt 
defendant  had  a  rule,  then  in  forces  requir- 
ing engineecs  to  sound  the  whtetle  on  de 
engine  on  approaching  this  crasher,  tiiat  fiKt 
did  not  r^eve  the  deceased  of  his  daty  to 
look  out,"  etc  This  instruction,  aAed  by 
the  defeodant,  and  given  by  tbe  coort.  leaves 
it  to  the  Jury  to  say  whether  the  rules  of 
defendant  required  the  engineer  to  sound 
the  whistle  on  approaching  the  crasher,  and 
is  in  perfect  accord  with  tbe  inatroctiaa  givm 
at  the  request  at  the  plaintiff.  But  K  It 
can  be  said  there  is  any  tncoosistency  In  the 
Instmctiona,  that  inoonsistency  coustitutes 
no  ^ound  for  reversal,  becanse  tlie  inoon- 
8iHtr<ncy  k  between  instructions  wiiich  were 
given  at  the  request  of  tlie  appeHant  Itself. 
Harrington  v.  Ulty  of  Sedalla,  08  Mol  583L 
12  ».  W.  Rep.  342. 

6l  The  ooiB-t,  at  the  request  of  the  platn- 
Uff,  tcld  tlie  Jury  that  if  they  belie>fed  any 
witness  had  Ti^Ufiilly  and  intentionally  sworn 
fala^  as  to  any  material  tact  In  the  ca«e. 
them  they  were  at  liberty  to  disregRn)  tbe 
whole  or  any  part  of  tte  testimony  of  sacb 
wiiness.  'Rie  objection  urged  to  this  in- 
strnetion  is  that  there  was  bo  contradictory 
or  false  evidence  in  the  case.  Some  of  the 
witnesses  testlfled  in  tbe  most  positive  terms 
that  the  whistle  was  net  sounded,  while 
others  testlfled  in  a  like  positive  manner 
that  it  was  sounded,  and  they  were  all  in  a 
position  to  see  and  hear.  This  was  a  ma- 
terial issue  in  the  case.  There  was  also  a 
conflict  In  the  evidence  In  otlter  respects. 
The  evidence  given  by  ooe  witness  on  tlie 
trial  was  in  some  rejects  essentially  dif- 
ferent from  that  given  by  htm  In  a  deposi- 
tion prevlotisly  taken  In  the  caassi  On 
this  state  of  tbe  evidence  there  was  no  Im- 
propriety In  giving  this  Instruction,  and  it 
follows  that  the  court  did  not  err  in  gtvlng 
it.  As  to  tbe  other  objectteas  made  In  the 
appellants  brief,  it  is  sufficient  to  say  that 
we  think  they  are  not  weD  taken.  The  }a^ 
meat  is  affirmed. 

MAOPARI/ANB.  J.,  not  sitting.  T*e  other 
Judges  concur;  BAROtiAT,  J.,  agreeing  in 
the  i-eeult,  but  not  to  all  that  has  been  said. 
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BABOIjAY,  J.,  (oMicarring.)  While  agree- 
Ins  to  tte  jadgmeut,  mj  consent  Is  not  glvea 
t»  the  IntimatioDS  in  the  first  paiagTaph 
In  tbe  foregoing  opinion  to  the  effect  that 
if  the  teatlmony  of  defendant's  witnesses  to 
oontrlbatory  negligence  of  deceased  appeared 
"without  any  conflict  of  erldenoe"  "the  court 
atMnkl  direct  a  nonanit."  On  that  p(^t  It 
Is  my  opinion  that  where  tiie  burden  of  proof 
under  the  pleadings  is  on  one  aC  the  partiea, 
apon  a  material  Isaae  in  ti>e  cause,  the  qaea- 
tltm  of  the  credibility  of  the  oral  testimony 
offered  on  that  iasne,  even  though  unean- 
tradicted,  is  one  for  the  Jury  and  for  the 
trial  Jndge  in  reriewing  tbe  verdict  It  is 
not  a  question  tor  tbia  court,  under  the  «»- 
stitntlon  of  Mlssonrl,  guarantying  bial  by 
jiury  la  acttona  at  law;  and  my  assent  ia  not 
accorded  to  any  observations  that  may  be 
supposed  to  impair  'the  force  of  tbe  earlier 
rulings  on  this  subject  Bryan  y.  Wear, 
(1835.)  4  Mo.  106;  City  of  Memphis  t. 
iUtthewa.  (18.J9,)  2S  Mo.  248;  Gregory  r. 
Ctaanbers.  (1S.S3.)  78  Mo.  29(1;  Scbroeder  ▼. 
Railroad  Co.,  (1S62,)  108  Mo.  322,  18  S.  W. 
Rep.  1064. 


WELI.ER  V.  CmOAGO,  M.  &  ST.  P.  RY. 

CO. 

(Snpreme  Conrt  of  Missouri,  DlTision  Na  1. 

Nov.  8,  1893.) 

ACCIDEXT  AT  EjULROAD  CaOSBUTQ— CONTKIBOIOBT 
IlBai.IGV)CE— DaXAOBB  —  DSATB  BT  WKOHOrOI. 

Act. 

1.  Ia  an  action  against  a  railroad  eompanj 
for  kilbng  a  trtreler  at  a  highwaT  cn>«siiig, 
where  u<>>:ligence  by  the  railroad  company  n 
clearly  estaWisiifHl,  tlie  defense  of  contributory 
negligence  mnst  be  clearly  made  out  to  warrant 
the  raurt  m  taking  the  caae  from  tiie  jury;  and. 
If  inferenoes  otlier  than  that  ot  eontribatorr 
negligence  may  be  fairly  drawn  from  the  evi- 
dence, the  question  ia  for  the  jury. 

2.  Evidence  by  the  only  eyewitness  to  an 
accident  at  a  railroad  crossing  that  deceased, 
driving  a  wagon  ia  the  nighttime,  did  not  use 
any  precantion  to  ascertain  the  approach  of 
atoim  after  he  got  within  50  feet  of  the  traclt, 
does  not  show  Urn  guilty  of  contribntory  negli- 

geace,  as  matter  of  law,  when  it  appears  that 
e  had  an  unobstmcted  view  of  the  track  for 
800  feet  before  reacliing  the  crossing. 

?:,f.°  ""  sction  against  a  railroad  company 
for  killing  B  traveler  at  a  highway  erasing, 
where  the  defense  U  contributory  negligenee, 
and  tbe  evidence  is  almost  conclusive  that  he 
drove  recklessly  on  the  track,  it  is  error  to  in- 
stract  that  he  had  a  right  to  presume  that  the 
employes  of  the  oonvany  would  use  ordinary 
care  in  moving  trains,  and  that  he  was  not 
bound  to  anticipate  the  company's  failure  to 
ring  the  bell,  carry  a  light,  and  run  its  train 
within  a  'limited  rate  «rf  speed,  sinoe  the  inry 
may  well  have  taferred  that  the  traveler's  fail- 
ure to  exercise  care  did  not  exist  if  the  com- 
pany omitted  the  acts  enumerated.  Braca.  J., 
dissenting. 

4.  For  kilUng  a  traveler  at  a  railroad  cnxw- 
iag  fteamount  of  damages  is  fixed  by  statute 
at  95,000,  and  evidence  as  to  the  social  or  busl- 


staadiar  or  reMtionsbip  of  the  mdow  is 

not  adBiistfble. 

S.  The  driving  of  a  horse  at  a  rata  of 
speed  forbidden  by  a  city  ordinance  at  the 
time  of  a  collision  between  the  wagon  and  a 
isilNad  tiaia  «a  a  highway  crossing  is  such 


negligence  on  the  part  of  the  driver  as  wm 
prevent  recovery  against  the  railroad  eocnpaay 
if  it  oontributad  directly  to  Uie  accident 

Appeal  from  otrcnlt  ooort,  Jackson  coun- 
ty;  James  GHbaon,  Judge. 

Action  by  Arbelie  WeUer  against  tbe  Chi- 
cago, Milwaukee  &  St  Paul  Hallway  Com- 
pany tor  the  death  of  her  husband.  From  a 
judgment  in  pUlntilTa  ti^yor,  defendant  ap- 
peala.    Beveraed. 

Pratt,  Ferry  &  Hagerman,  for  appellant 
Gage,  Ladd  &  Small,  for  respondent 

MACFARIiANB,  J.  Plaintiff  suaa  to  re- 
cover damages  on  account  of  the  death  of 
her  husband,  caused,  aa  is  alleged,  by  negli- 
gence of  defendant  The  accident  resulting 
in  the  death  of  plaintiCC's  hustiand  occurred 
(«  December  6,  1887,  at  a  point  on  Fifteenth 
street.  In  Kansas  City,  where  it  la  croaeed 
by  the  Belt  Line  Ralbroad,  and  by  a  train  of 
cars  operated  by  defendant  over  that  road. 
The  trial  resulted  in  a  Judgment  against,  de- 
fendant for  $5,000,  and  it  appealed  there- 
from. 

Ttie  negligence  charged  was  (1)  in  ruuuifig 
the  train  in  the  city  at  a  rate  of  speed  in 
excess  of  six  miles  an  hour;  (2)  running  tbe 
train  witbont  having  at  least  "one  large 
lamp,  headlight,  or  lantern  conspicuously 
placed  In  front  of  the  same,"— both  contrary 
to  tbe  ordinances  of  the  city;  and  (3)  a  fail- 
ure to  give  the  required  statutory  signals  of 
ringing  a  bell  on  'Qie  engine  in  approaobing 
the  crossing.  The  answer  waa  a  general  de- 
nial and  a  plea  of  contributory  negligence. 

Fifteenth  street  was  one  of  the  principal 
thoroughfares  of  tbe  city  of  Kansas,  run- 
ning east  and  west  In  the  center  of  the 
street  was  a  double-track  cable  street  rail- 
way, cars  going  east  running  over  tbe  soutli 
track,  and  Iboee  running  west  over  tbe  north 
trade.  The  Belt  Line  Railroad,  also  double 
tracked,  running  in  a  northeasterly  and 
southeasterly  dhfeetlon,  crossed  this  street 
at  an  angle  of  about  33  degrees.  The  street 
aa  wen  as  the  Bdt  road,  towards  the  north- 
east, waa  graded  some  feet  above  tbe  level 
of  the  land  on  either  side,  on  account  of  a 
ravine  rtmning  across  tbem.  About  18  feet 
0*  the  graded  street  lay  between  the  north 
rail  of  the  nortbmoet  cable  track  and  the 
t<^  of  the  grade.  Askew  street,  running 
nortb  and  south.  Intersected  Fifteenth  street, 
measuring  by  the  travded  part  of  the  street 
alxmt  120  feet  east  of  the  most  westerly 
rail  of  the  Bdt  road.  On  tbe  comer  of 
Askew  avenue  and  Fifteenth  street  stood  two 
small  frame  bnUdings,  occupying  about  SO 
feet,  fronting  on  the  latter  street  After 
these  iNdldings  are  passed,  one  traveung  east 
baa  an  unobstructed  view  of  tbe  Belt  Line 
road  for  000  or  TOO  feet,  to  about  tbe  eastern 
Mmlts  of  flie  city.  On  Askew  avenue  about 
half  a  block  north  of  Fifteenth  street  was. 
located  the  d^pot  of  a  dummy  line  railroad. 
This  line  ran  up  Askew  avenue  to  tbe  next 
street,  (Fourteenth,)   which   it   followed   a>- 
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wards  the  east  one  block,  and  tlien  toaik  a 
nortbweBterly  direction.  At  the  date  of  the 
accident— December  6,  1887— defendant  was 
oonstructing  its  road  outside  the  city,  and 
was  accustomed  In  the  evening  of  each  day 
to  nm  in  a  work  train  on  this  Belt  line.  The 
husband  of  plalntlfT  lived  east  of  the  dty, 
and  travded  over  Fifteenth  street  in  going 
and  returning  trom  bis  home  to  the  city. 
An  ordinance  prohibited  the  running  of 
trains  in  excess  of  six  milea  an  hour,  and 
required  each  train  ran  in  the  city  after  son- 
set  to  have  one  large  headlight,  lamp,  or 
lantern  conspicuoosly  placed  in  front  of  the 
same.  On  the  evening  of  December  6th,  de- 
ceased, returning  from  the  city  to  his  home, 
driving  a  horse  attached  to  a  light  wagon 
along  the  north  ride  of  Fifteenth  street,  col- 
lided with  the  work  train  operated  by  de- 
fendant over  the  Belt  road,  and  from  inju- 
ries received  therefrom  died  in  a  few  days. 
At  the  conclusion  of  the  evidence  oflfered  by 
plaintiff,  defendant  asked  that  the  Jury  be 
instructed  to  return  a  verdict  for  defendant, 
which  was  refused. 

The  court  gave  the  following  instructions 
toe  plaintiff:  "(1)  The  Jury  are  instructed 
that  at  the  time  said  William  P.  Weller  was 
Injured  the  law  Imposed  upon  the  servants, 
agents,  and  employes  of  the  defendant,  while 
running,  conducting,  or  managing  the  loco- 
motive and  train  of  can  In  question,  the 
following  duties:  Tliat  tbey  should  not 
move  the  same  within  the  city  limits  of  the 
city  of  Kansas  at  a  greater  rate  of  speed 
tluin  six  milea  an  hour;  that  they  should  not 
nm  and  move  said  locomotive  and  train  of 
cars  within  the  city  of  Kansas,  between  sun- 
set and  sunrise,  without  having  at  least  one 
large  lamp,  headlight,  or  lantern  In  a  con- 
spicuous place  In  front  of  the  same,  facing 
the  direction  In  whl(^  the  same  was  moving; 
that  they  should.  Immediately  upon  entering 
the  dty  of  Kansas,  cause  the  bell  on  the 
engine  to  be  rung,  and  keep  the  same  ring- 
ing until  the  same  should  have  crossed  Fif- 
teenth street  And  If  the  jury  believe  from 
the  evidence  that  the  agents,  servants,  and 
employes  of  the  defendant,  whUe  running, 
conducting,  or  managing  said  locomotive  and 
train  of  cars  up<Hi  the  occasi<»  referred  to, 
failed  to  pertorm  any  one  or  more  of  the 
duties  specified  In  this  instruction,  such 
failure  was  negligence.  And  If  you  believe 
from  the  evidence  that,  in  omsequence  o<f  auch 
negligence  In  any  one  or  more  of  the  par- 
ticulars hereinbefwe  mmtioned,  the  deceased 
received  the  Injuries  whldi  resulted  In  his 
death,  your  finding  should  be  for  the  plain- 
tiff, unless  you  further  believe  from  the  evi- 
dence that  the  deceased  was  guilty  of  n^li- 
gence  whldi  contributed  to  the  injury;  and 
the  burden  of  proving  such  negligence  Is  up- 
on the  defendant"  "(3)  Negligence  on  the 
part  of  the  deceased  which  will  prevait  the 
plaintiff  recovering  in  this  actiwo.  must  be 
sudi  as  directly  contributed  to  his  injury, 
and  consists  of  the  want  of  ordinary  care. 


Ordinary  care  means  that  degree  of  care 
which  may  be  reasonably  expected  of  ordi- 
narily prudent  persons  In  the  situation  oC  tbe 
plaintiff's  husband  at  and  Just  before  the 
time  the  acddent  occurred,  and  In  determin- 
ing whether  the  deceased  was  using  such 
care  you  should  take  into  consldoaUofk  all 
the  drcumstances  surrounding  him  at  tbe 
time;  and  you  are  also  instructed  that  he 
had  a  right  to  presume  that  the  agents  and 
servants  of  the  defendant.  In  moving  trains 
alMig  said  railroad  track,  would  use  ordi- 
nary care,  and  he  was  not  boond  to  antici- 
pate or  be  prepared  for  any  acts  or  omis- 
sions on  their  part  declared  by  the  coort  in 
plaintUTs  instruction  No.  1  to  be  negUgenee." 
F<Nr  defendant  it  granted  the  following:  '^ 
It  was  the  duty  <XC  Wdler  to  both  look  and 
listen  tor  approaching  trains  on  the  Belt 
Line  track.  If,  on  acceont  of  daikness  or 
other  cause,  he  was  prevented  from  seeing, 
then  he  was  bound  to  take  extra  precaution 
by  listening.  And  if  the  noise  trom  hl»  wag- 
on. If  any,  prevented  his  hearing  the  ap- 
proach of  the  train,  then  he  was  required  to 
stop  and  listen.  These  duties  the. law  re- 
quired of  him,  and  any  failure  to  comply 
therewith  was  negligence."  "(4)  It  waa  the 
duty  of  Wdler  to  10(A  in  botii  ways  and 
Uatoi  for  trains  on  the  Belt  line.  And  if 
at  any  time  before  he  got  mi  the  track  be 
could  either  by  looking  or  listening  have 
known  of  the  approach  of  defendant's  train. 
then  he  was  bound  to  do  bo,  and  waa  negli- 
gent If  he  did  not  do  so." 

1.  The  evldoice  waa  all  tntroduoed  by 
plaintiff,  and  Is  without  cMiflict  The  train 
Inflicting  the  injury  was  within  the  linoits  of 
the  city,  and  was  being  run  at  a  rate  of 
speed  in  excess  of  the  rate  limited  by  ordi- 
nance. This  was  an  act  of  negligmce  whldi. 
If  causing  the  Injury,  would  authorize  a  re- 
covery unless  the  husband  of  plaintiff  was 
guilty  of  ccmtrlbutory  neidlsaice.  There  is 
no  doubt  the  evldoice  tmded  to  prove  tiiat 
deceased  waa  negligent  in  going  ap<»  tt« 
track  at  the  time  and  In  the  manno'  shown, 
but  his  act  cannot,  aa  a  matt»-  of  law,  tte 
declared  neglig^it,  unless  the  facts  exclude 
eveiy  other  reasonable  lnf»eace.  If  hafer- 
ence  other  than  that  of  contributory  ne^- 
gence  can  be  fairly  drawn  from  the  evidence, 
then  the  question  becomes  one  of  fact  for  the 
Jury  to  decide.  Only  (me  person  who  witness- 
ed the  casualty  testified  on  liie  trial,  and  from 
his  evidence,  with  the  situation  of  the  streets, 
railroad  tracks,  lights,  and  other  surround- 
ings, we  must  determine  whether  the  court 
should  have  taken  the  case  trom  the  jmy. 
Ciollins,  the  witness,  testified  that  he  was  at 
the  time  a  gripmon  on  one  of  the  Fifteenth 
street  cable  cars  on  the  south  track,  headed 
east  That  It  was  the  rule  and  custom  to 
stop  the  cable  cars  about  50  feet  from  du 
Belt  road  track,  and  for  the  conductor  Co  go 
forward,  to  see  if  the  track  was  dear  and  a 
crossing  safe.  These  cable  cars  had  a  brh 
llant  headlight  In  front   His  cor  had  stopped 
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-aa  usual  about  50  feet  west  of  the  railroad 
track.  Tlie  cable  car  <m  the  north  track 
fronting  west  had  Btoppped,  and  was  stand- 
ing on  the  east  side  ot  the  railroad.  While 
standing  he  heard  the  mmbllng  of  a  train 
coming  down  the  track  from  the  northeast. 
He  could  not  then  see  it  About  the  same 
time  he  heaid  the  rattling  of  a  wagon  about 
100  feet  away,  coming  down  the  aorth  side 
of  Fifteenth  street  from  the  west.  This 
wagon  was  driven  by  deceased,  Mr.  Weller. 
When  Weller  passed  the  cable  car  he  was  drlr- 
Ing  In  a  rapid  trot,  at  a  rate  of  six  or  seven 
-miles  an  hour.  Whm  0iH>08lte  the  car,  witness 
called  to  him  to  look  out  for  the  train.  W^- 
ler  evidently  did  not  hear  or  understand,  for 
be  drov«  on  without  check.  When  within 
^bout  28  feet  of  the  track  witness  shouted 
to  him  agahi  to  lo<ri£  out  for  the  train.  At 
this  warning  Wdler  turned  his  head,  and 
looked  ovei  his  right  shoulder  towards  wit- 
ness, but  did  not  check  his  speed.  Uiran 
reaching  the  tnudc  the  tnUn  strode  blm. 
Clollins  teatUed  further  fbat  Oie  ttlgbt  was 
darlc  The  street  was  hard,  and  the  buggy 
rattled.  The  headUj^ts  fh>m  the  two  cable 
•cars  threw  a  bright  light  across  the  trac^ 
That  he  heard  the  bdl  on  the  oiglne  ring 
feebly  twice  before  die  ct^slon.  Tliat  be 
saw  no  headll^t,  lamp,  or  laatem  in  front 
of  the  train  until  about  the  time  he  called 
to  Weller  the  second  time.  Weller  did  not 
iook,  so  tar  as  witoess  could  see,  in  the  dl- 
rectiMi  fi?om  which  the  train  was  coming, 
ju>r  did  he  cbeck  the  speed  of  his  horse  the 
least  wbm  he  drove  upon  the  track.  It  was 
shown  by  the  evidence,  as  befcHre  stated,  that 
the*  railroad  track  to  the  nrntheost— the  dl- 
rectloD  from  which  the  train  came— was 
strai^t  for  000  feet,  and  upon  an  embank- 
ment, and  the  view  was  imobstructed,  after 
WeU^r  passed  the  buildings,  thou^  the 
brl^t  light  from  the  cable  cars  made  It  dark 
•np  the  railroad  track  to  one  wi  the  street, 
and  Collins  could  not  see  the  train  until  be 
■called  the  second  time  to  Weller,  when  he 
was  within  about  2S  feet  of  the  track.  The 
speed  of  the  train,  running  with  the  hind 
end  of  the  engine  in  front,  was  about  12 
jniles  per  hour,  and  when  It  came  in  sight 
was  within  about  60  feet  of  the  point  of 
the  collision  with  the  wagon.  It  was  shown 
tliat  Fifteenth  street  was  the  most  direct 
and  practicable  route  from  the  bouse  of  Wel- 
ler to  the  business  part  of  the  city,  but  it 
was  not  shown  how  frequently  it  had  been 
-traveled  by  him. 

The  law  that  a  traveler,  before  raterlng  up- 
on a  railroad  track,  must  observe  some  pre- 
cautions for  his  own  protection  and  safety, 
and  that  a  failure  to  do  so  will  be  such  n^- 
ligence  as  will  preclude  a  recovery  In  case 
of  Injury,  is  as  well  settled  in  this  state  as 
is  the  law  that  a  railroad  company  is  guilty 
-of  negligraice  in*running  a  train  without  ob- 
serving the  reasonable  precautions  required 
by  law  or  ordinance.  The  measure  of  pre- 
-caution  to  be  observed  by  a  traveler  depends 


often  upon  the  circumstances  and  surromid- 
Irgs.  The  general  rule  Is  that  In  knowingly 
approaching  the  track  of  a  railroad  be  most 
use  his  sense  of  sight  or  hearing  to  ascer- 
tain if  there  be  danger.  If  the  view  is  so  ob- 
structed that  he  cannot  sec,  he  should  care- 
fully listen.  Hie  drcumstnuccs  may  not  re- 
quire that  he  both  look  and  listen,  but  com- 
mon prudence  requires  that  he  do  either  the 
one  or  the  other,  and  a  failure  to  do  so  ren- 
ders bis  act  neKligent  In  law.  In  ti-cating 
the  question  of  the  duty  of  a  traveler  to  look 
and  listen  before  attempting  to  cross  the 
track  of  a  railway,  and  the  legal  effect  of  a 
failure  to  perform  his  duty  in  that  respect. 
Beach,  In  his  work  on  Contributory  Negli- 
gence, (2d  F.d.  {  180,)  reaches  the  following 
oonduslou:  "In  the  progress  of  the  law  In 
this  behalf  the  questlMi  of  care  at  railway 
crossings,  as  affecting  the  traveler,  is  no 
longer,  as  a  rule,  a  questlMi  for  the  jury. 
The  quantum  of  care  is  exactly  prescribed  a.< 
a  matt«'  of  law."  If  it  appear  from  the  evi 
dence  that  the  travelo:  did  look  or  listen,  oi 
both,  then  it  becomes  a  question  for  the  jury 
to  determine,  OHisidering  the  situation,  the 
duty  of  the  railroad  company,  and  all  the 
facts  and  drcumstonces  in  evidence,  whetho- 
the  precautioDS  taken  were  reasonable. 
There  are  cases,  also.  In  which  one  going 
upon  a  raUroad  track  may  show  himself  or 
be  shown  to  have  been  so  heedless  of  kiio<wn 
danger  as  to  predude  a  recovery  as  a  mutter 
of  law  for  injuries  received  through  his  own 
recldessness.  In  such  case  he  assumes  the 
risk  of  injury.  Tliese  principles  are  estab- 
lished by  numerous  decisions  of  this  court. 
Zimmerman  v.  Railway  Co.,  71  Mo.  4V6; 
Henze  v.  Ralhmid  Co.,  Id.  636;  Hanlon  r. 
Railroad  Co.,  104  Mo.  881,  16  S.  W.  Rep. 
233;  St^p  V.  RoUroad  Co.,  8S  Ma  235;  Bas- 
ley  V.  R.iilway  Co.,  (Mo.  Sup.)  20  S.  W.  Rep. 
1073;  Kenney  v.  Railroad  Co.,  105  Ma  284, 

15  S.  W.  Rep.  983,  and  16  S.  W.  Rep.  837; 
Gratiot  V.  RaUway  Co.,  (Uo.  Sup.)  21  &  W. 
Rep.  1004;  Boyd  v.  RaUway  Co.,  105  Mo.  871, 

16  S.  W.  Rep.  909. 

The  question,  then,  arises  on  the  demurrer 
to  the  evidence,  whether  deceased  himsdf 
failed  to  exercise  such  reasonable  care  and 
to  take  such  reasonable  precantlMi  as  would 
preclude  his  widow  from  recovering  dam- 
ages on  account  of  his  death.  It  may  be 
proper  to  say  here,  as  was  held  In  the  Blne- 
dom  Case,  (Mo.  Sup.)  18  S.  W.  Rep.  1103, 
that  where  the  evidence  of  negligence  on  the 
part  of  the  railroad  company,  which  resulted 
In  an  Injury,  is  dearly  established,  in  order 
to  defeat  a  recovery  as  a  mattor  of  law  on 
the  ground  of  contributory  negligence,  the  de- 
fense should  be  dearly  made  out  In  other 
wwds,  to  repeat  and  emphasixe  what  has  been 
said,  if  inferences  other  than  that  of  con- 
tributory negligence  may  be  fabrly  drawn 
from  all  the  evidence  and  the  facts  and  cir- 
cumstances shown  to  exist,  then  the  question 
becomes  one  of  fact  for  the  Jury.  The  great- 
est difficulty  in  each  case  lies  in  the  apiili- 
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catioa  of  tliese  principles  to  tbe  fiusts  of  tbe 
particular  case.  In  tlits  case  only  one  wlt- 
nesB  to  the  conduct  of  the  deceased  testified. 
What  he  saw  xras  necessarily  from  his  point 
of  observation.  According  to  his  testinHmy, 
he  beard  the  rattling  of  the  iragon  driren 
iiy  deceased  for  100  feet  before  It  passed 
lUm,  situated  50  feet  from  the  track.  He 
beard  the  'nragon,  then,  before  it  passed  the 
frame  buildings.  Tbe  horse  was  moying  at 
a  rapid  trot,  (i  or  7  miles  per  hour,  and  Its 
speed  was  not  checked  nntll  the  collision  oc- 
curred. The  wagon  rattled  on  the  hard 
gpound  so  witness  eoold  hear  it  100  feet 
away.  It  Is  quite  evident  that  plaintlfl  did 
not  listen  carefully  or  at  all  for  a  tmln.  The 
witness  had  hla  eyes  upon  deceased  from 
the  time  he  passed  him  until  he  was  struck. 
H«  was  driving  In  the  blight  light  thrown 
oat  by  the  headlixhts  of  the  two  cable  cars, 
in  fun  view  of  tbe  witness,  and,  so  far  as 
he  could  see,  never  turned  his  head  In  the 
direction  of  the  railroad  track  from  which 
an  approaching  train  might  have  been  ex- 
pected. Witness  saw  the  train,  with  a  light 
oo  its  front  end,  when  deceased,  who  was 
nearer,  was  within  25  feet  of  the  track,  but 
deceaseyl  gave  no  indications  of  seeing  it  him- 
self. We  think  it  clearly  and  conclusively 
established  titat  deceased  did  not  look  tot 
the  train,  or  use  any  kind  of  precaution  to 
nscertoln  the  approach  of  one  after  he  got 
within  50  feet  of  the  tracJc.  From  tbe  ftame 
buildings  to  where  the  witness  was  situated 
was  a  distance  of  about  60  feet  The  view 
of  the  rallroa4  track  was  -unobstraeted,  and, 
except  for  the  darkness,  a  train  could  have 
been  seen  for  over  600  feet  How  plaintiff 
used  his  eyes  passing  over  this  part  of  the 
street,  the  evidence  does  not  inform  ns.  If 
it  bad  been  shown  by  the  evidence  that,  after 
coming  from  behind  tbe  buildings,  plaintiff 
looked  carefully  up  and  along  the  track  for 
a  train,  and  could  not  see  it  on  account  of 
the  neglect  of  the  company  to  have  a  light 
placed  in  front  as  required  by  ordinance,  we 
would  say  that  the  issue  should  have  l>een 
left  to  the  jury  to  say  Whether,  under  all 
the  drcnmstanoes,  the  precaution  taken  was 
such  as  ordinary  care  demanded,  <v  whether 
stopping  and  listening  and  approaching  the 
track  at  a  more  moderate  rate  of  speed  was 
also  reqiilred. 

In  the  al>sence  of  all  evidence,  did  the  jury 
have  a  right  to  dnt-w  the  inference  that  de- 
ceased did  wbat  common  prudence  and  ordi- 
nary care  demanded  of  him?  The  rule  of 
law  that  ordinary  care  requires  &  travelo* 
at  a  railway  crossing  to  look  up  and  down 
the  track,  when  the  view  is  unobstructed, 
t>efore  venturing  to  cross  it,  is  drawn  from 
the  ordinary  conduct  of  tbe  average  of  man- 
kind in  the  dally  aCTairs  of  life.  V^m  the 
same  source  Is  deduced  also  a  correlative 
rule  that,  in  the  absence  of  direct  evidence 
or  rebutting  ctrcumstances,  (me,  in  attempt- 
ing to  cross  a  railroad  track,  win  be  pre- 
sumed to  have  been  In  the  exercise  of  proper 


care.  Petty  t.  Railway  Co.,  88  Mo.  330; 
Schlereth  v.  Hallway  Oo.,  <Mo.  Snp.)  21  8. 
W.  Rep.  1113;  Oumpley  v.  Railway  Co.,  Ill 
Mo.  158,  19  S.  W.  Rep.  820.  In  this  case, 
had  there  been  no  witness  to  the  conduct  of 
deceased,  and  it  had  been  shown  ttaat  de- 
fendant was  negligent  in  falling  to  comply 
with  the  ordinance  requiring  the  train  to 
carry  a  light  then  the  Jury  miglrt  have 
drawn  the  inference  that  deceased  looked  for 
a  train,  and  failed  to  see  on  account  of  the 
default  of  those  in  charge  of  the  train.  In 
such  case  the  question  of  contributory  negli- 
gence woirid  have  been  one  for  the  Jury, 
to  be  determined  in  the  light  of  all  the  cir- 
cumstances. We  are  not  able  to  see  that  the 
facts  diedosed  in  this  case  call  for  tbe  ap- 
plication of  a  differMit  mle.  If  it  had  been 
shown  that  deceased,  when  he  passed  tbe 
frame  birildlngs,  having  then  a  dear  rlew  of 
tbe  track  for  600  feet  looked  earefnllT  up 
tbe  tra<^  for  a  train,  and  saw  no  light  or 
other  Indications  that  one  was  approaching, 
we  could  not  say  as  a  matter  of  law  that  he 
was  guilty  of  negligence  in  driving  the  re- 
maining 50  feet  without  again  looking.  If 
no  train  had  In  fact  been  within  600  feet,  no 
danger  of  collision  would  have  appeared. 
The  duty  of  deceased  required  him  to  look 
up  and  down  the  trade  for  trains  before 
crossing  it  What  more  natural  than  tbat  be 
should  first  look  in  the  direction  in  which  he 
could  see?  Tbe  cable  car  may  hare  stood 
as  an  obstruction  to  his  vision  of  the  tra<i 
to  the  southwest.  When  he  heard  tbe  wnm- 
Ing  of  Collins,  if  he  had  already  looked  in  the 
other  direction,  what  more  natural  than  that 
coming  from  behind  the  cable  car,  he  alionld 
then  turn  his  eyes  upon  the  track  to  the 
southwest,  which  he  did?  But  it  is  insisted 
that  the  train  did  in  fact  carry  tbe  B^ht 
which  plaintiff  could  have  seen  had  he  look- 
ed. In  answer  to  this  we  need  only  say  that 
the  evidence  tended  to  show  that  no  light 
was  In  front  of  the  train  until  about  the 
time  deceased  tm-ned  his  head  to  the  right 
Whether  one  was  there  before  that  was 
also  a  question  for  the  Jury.  We  think,  un- 
der all  the  evidence,  the  case  was  one  tor 
the  Jury,  and  the  demurrer  to  the  evidence 
was  properly  overruled. 

2.  Complaint  is  made  to  that  part  of  the 
plaintiff's  tUrd  instruction  which  tdhi  tiie 
Jury  that  debeased  "had  a  right  to  presume 
that  the  agents  and  servants  of  defendant 
in  moving  trains  along  said  railroad  trad^ 
would  use  ordinary  care,  and  be  was  not 
bound  to  antidpate  or  be  prepared  t<x  any 
acts  or  omissions  on  their  part  declared  by 
the  court  in  plaintiff's  instruction  No  on<^ 
to  be  negligence."  The  omissions  referred  to 
were  failure  to  ring  the  bell,  failure  to  car- 
ry a  light,  and  failure  to  run  within  a  lim- 
ited rate  of  speed..  The  prqposltion  that  er 
ery  one  is  presumed  to  know  and  observe  the 
law,  and  that  persons  on  the  streets  of  a 
city  have  a  right  to  presume  that  a  rail- 
way company  -will  obey  the  commands  of 
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tbe  state  and  mnnicipal  laws  in  mnnlng 
their  trains,  has  been  too  often  declared  by 
this  court  to  justify  us  in  a  further  consid- 
eration oil  the  question  in  the  abstract 
0*C(mnor  t.  Raihroad  Co.,  94  Mo.  150,  7  S. 
W.  B^.  106,  and  cases  dted;  Kellny  v.  Rail- 
way Co.,  101  Mo.  78,  13  S.  W.  Rep.  806; 
Kenney  v.  Railway  Co.,  105  Mo.  270,  15  S. 
W.  Rep.  983,  and  16  8.  W.  Rep.  837.  The 
plea  was  contributory  negligence.  The  evi- 
dence tended  to  show  —  Indeed,  it  was 
almost  condusire  —  that  deceased  drove 
redklessly  oo  the  track,  wltbout  the  ob- 
serTance  of  any  of  the  requlremaits  of 
ordinary  care.  Under  this  plea  and  the 
evidence,  was  plalntifT  entitled  to  the 
Instruction?  If  deosased  had  the  right 
to  invoke  the  presumption,  and  was  not 
bound  to  anticipate  or  be  prepared  for  any 
act  or  omission  on  the  part  of  defendant, 
what  became  of  the  plea  of  contributory  neg- 
ligence? While  It  Is  nndonbtedly  tbe  law  In 
this  state  that  a  raOroad  company  Is  negli- 
gent per  se  in  operating  its  trains  upon 
streets  in  disregard  of  statutory  or  municipal 
regulations,  and  also  that  one  using  such 
highways  has  the  right  to  assume  that  such 
Isolations  wUl  be  observed,  he  is  not  for 
that  reason  to  shut  his  eyes  and  close  his 
ears  to  their  nonobservance.  Railroad  tracks 
are  places  of  danger,  though  trains  are  run 
under  the  most  careful  observance  of  the 
strictest  regulation;  and  the  duty  rests  upon 
a  traveler,  on  approaching  a  track,  to  use 
reasonable  care  to  ascertain  if  there  be  dan- 
gw.  If  he  use  such  reasonable  precaution 
for  his  own  safety  as  the  law  or  common 
prudence  enjoins,  he  has  the  right,  in  the 
absence  of  Information  to  the  contrary,  in 
determining '  whether  the  way  i»  open  and 
safe,  to  rely  upon  the  presumption  that  tbe 
corporation  will  perform  its  duty,  and  ob- 
serve the  precautions  Imposed  upon  it.  Sulli- 
van V.  Railway  Co.,  (Ma  Sup.)  23  S.  W. 
Rep.  149;  Jennings  v.  Railway  Co.,  112  Mo. 
268,  20  a  W.  Rep.  490;  Lynch  v.  Railway 
Co.,  112  Mo.  420,  20  a  W.  Rep.  642;  Orump- 
ley  V.  Railway  Co.,  Ill  Mo.  152,  19  8.  W. 
Rep.  820.  The  traveler  has  no  right  to  rely 
wholly  upon  tbe  obligations  of  the  company 
to  observe  the  requirements  of  law  and  prop- 
er care,  while  he  himself  is  disregarding 
both.  Tbe  rule  of  contril)utory  negligence 
is  not  changed  or  abrogated  by  reason  of  a 
statute  or  ordinance  imposing  the  duty  on 
account  of  a  violation  of  wlilch  the  injury 
resulted.  Turner  v.  Railroad  Co.,  74  Mo. 
602;  Zimmerman  v.  Railroad  Co.,  71  Mo. 
476;  Hanlon  v.  Ralhwad  Co.,  104  Mo.  381, 
16  8.  W.  Rep.  233;  Crumpley  v.  Railroad 
Co.,  supra.  "The  statute  does  not  absolve 
persons  approaching  a  public  railway  cross- 
ing '  fh>m  exercising  common  prudence  to 
avoid  danger,  nor  shift  the  responsibility  to 
another,  should  injiur  ensue  from  a  failure 
to  exercise  it."  Kenney  v.  Railway  Co.,  105 
Mo.  284,  16  S.  W.  Rep.  9S3,  and  16  S.  W. 
Rep.  837.   There  was  evidence  from  which 


the  jury  could  have  found  that  plaintiff  both 
saw  and  heard  the  approaching  train,  and 
knew  it  was  not  observing  the  law.  With 
such  information  they  ore  told  that  deceased 
was  not,  in  the  exercise  of  due  care,  required 
to  take  precautions  to  avoid  the  result  of 
such  negligent  omissions.  Hie  jury  may  well 
have  Inferred  that  the  duty  of  looking  for 
a  train,  the  omiasicm  of  which  they  were 
told  by  defendant's  instructions  would  be 
ccmtribntwy  negligence,  did  not  apply  in 
case  defendant  was  omitting  a  duty  imposed 
by  an  ordinance.  Indeed,  the  instructions 
are  only  reconcilable  on  that  theory.  A 
similar  instruction  was  condemned  In  the 
recent  case  of  Lynch  v.  Railway  Co.,  supra. 
We  think,  also,  that  the  question  of  contribu 
tory  negligence  should  have  been  left  to 
the  jury  upon  all  the  evidence,  without  giv- 
ing prominence  to  a  presumption  which  de- 
ceased may  or  may  not  have  indulged.  Un- 
der the  evidence,  the  instruction  was  im- 
proper. 

3.  The  Impropriety  ot  the  admission  uf 
evidence  over  the  defendant's  objection,  giv- 
ing the  relationship  of  piatnHfr  to  other  per- 
sons, will  occur  to  the  court  on  a  retrial. 
The  damages  recoverable  under  the  statute 
do  not  depend  in  the  least  uiwn  the  social 
or  business  standing  or  relationship  of  the 
widow  of  one  who  lost  Ills  life  by  the  neg- 
ligent operation  ot  a  train.  The  amount  of 
damage  Is  fixed  in  such  case  at  $5,000. 

4.  On  the  trial,  defendant  offered  to  read 
in  evidence  an  ordinance  of  the  dty,  which 
provided  that  no  person  within  the  city 
should  drive  any  animal  in  any  street  faster 
than  a  moderate  gait,  <»■  should  drive  any 
such  animal  in  such  a  manner  as  to  come 
into  collision  with  or  strike  any  other  object 
or  person.  Tbe  court  refused  to  permit  tho 
ordinance  to  be  read,  and  of  its  action  de- 
fendant complains,  and  we  think  justly. 
There  was  a  plea  of  contributory  negligence. 
Tbe  ordinance  was  offered  to  support  that 
plea.  If  the  horse  was  being  driven  by  tho 
deceased  faster  than  a  moderate  gait  when 
the  collision  occurred,  the  act  would  have 
been  negligent;  and,  if  it  contributed  directly 
to  the  Injury,  would  bar  a  recovery.  The 
rule  in  this  state  is  well  settled  that  tho 
violation  by  a  railroad  company  of  an  ordi- 
nance limiting  the  rate  of  speed  of  a  train 
Is  negligence  per  se.  Weber  v.  Railroad  Co., 
100  Mo.  194,  12  a  W.  Rep.  804,  and  13  S. 
W.  Rep.  587,  and  cases  cited.  No  reason,  can 
be  perceived  for  a  distlnctlcm  in  £avor  of  one 
driving  a  horse  in  violation  of  law.  Instead 
of  an  engine.  Both  acts  are  alike  prohibited. 
Shearman  and  Redfleld,  In  their  work  on 
Negligence,  (section  13J  say:  "The  viola- 
tion oif  any  statutory  or  valid  municipal  reg- 
ulation established  for  the  purpose  of  pro- 
tecting persons  or  property  from  injury  is 
of  itself  sufficient  to  prove  such  a  breach  of 
duty  as  will  sustain  a  private  action  for 
negligence  if  the  other  elements  of  action- 
able pegligence  exist"    They  illustrate  Die 
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{jropoBidon  by  refermoe  to  a  statnte  or  ordl- 
aaaae  regulating  the  speed  of  vehiclefB, 
tuKsea,  at  traln&  It  la  true  the  onUnance 
'does  not  fix  a  speed  that  would  be  Immoder- 
4ite^  bat  that  fact  does  not  affect  Its  admls- 
siblUty  as  evidence.  In  the  absence  of  an 
-ordinance,  no  rate  of  speed,  however  im- 
moderate, would,  in  itself,  as  a  matter  of 
law,  be  negligent  It  is  so  held  in  this 
-state  in  respect  to  the  movement  of  railroad 
trains,  (Maher  v.  Railway  Co.,  84  Mo.  276; 
Wallace  v.  Railroad  Co.,  74  Mo.  594,)  and 
in  other  states  of  riding  and  driving,  (Bren- 
nan  v.  Town  of  Friendship,  67  Wis.  223,  29 
N.  W.  Rep.  902;  Carter  v.  Chambers,  79 
Ala.  223;  Crocker  v.  Ice  Co.,  92  N.  Y.  652.) 
If  the  gait  at  which  Weller  was  driving  was 
not  moderate,  then,  under  the  ordinance,  bis 
act  would  be  pronounced  negligent  in  law. 
Without  the  OTdldance,  though  the  driving 
was  found  not  to  hare  been  mod«ate,  still 
"the  Jnry  may  have  found  it  at  the  same 
time  not  to  have  been  negligent  Immoder- 
-ate  or  rapid  driving,  with  no  ordinance,  is 
aegUgent  or  not,  owing  to  drcnmstanoes. 
Immoderate  driving,  with  the  ordinance  in 
■tixece,  is  negligent  under  all  circumstances. 
In  the  first  case  the  Jury  find  from  all  the 
-circumstances  whether  the  act  was  negli- 
gent while  in  the  seccmd  it  finds  whether 
the  driving  was  moderate.  In  the  circum- 
stances shown  in  <»e  case  this  court  held 
that  it  was  the  duty  of  both  parties  "to 
drive  at  a  moderoite  rate  on  the  streets." 
Sctaaabs  v.  Wheel  Co.,  66  Mo.  176.  Ordi- 
narily it  would  be  for  the  Jury  to  say  wheth- 
-er  the  driving  was  negligent,  not  whether  it 
was  modoate.  The  question  in  that  case 
was  left  to  the  Jury  to  determine  whether 
the  driving  was  negligent,  and  the  remark 
of  the  Judge  was  outside  of  any  issue  pre- 
sented by  the  record.  A  similar  question 
was  recently  decided  by  the  supreme  court 
-of  Connecticat  The  horses  of  two  persons 
being  driven  in  opposite  directions  ran  to- 
gether, and  that  belonging  to  plaintiff  was 
killed.  The  action  was  based  upon  a  statute 
requiring  persons  meeting  in  the  highway 
-each  to  turn  to  the  right  and  slacken  his 
pac&  Defendant  pleaded  contributory  neg- 
ligence, and  on  the  trial  read  in  evidence  an 
ordinance  prohibiting  any  one  in  the  city 
from  driving  at  a  faster  rate  than  "an  ordi- 
nary trot  or  stx  miles  an  hour."  Defendant 
requested  the  conrt  to  instruct  that,  if  plain- 
tiff was  not  obeying  the  ordinance  at  the 
time  of  tile  accident  such  unlawful  act  if 
it  directly  contributed  to  the  damage,  was 
■a.  conclusive  bar  to  plaintiff's  recovery.  This 
the  conrt  refused.  Tbe  supreme  court  after 
-a  careful  examinatlcm  of  the  questions,  held 
that  the  instruction  should  have  been  given 
as  asked.  The  court  sums  up  the  result  of 
tbe  Investigation  as  follows:  "In  every  case 
which  we  have  been  able  to  examine  where 
it  appears  tliat  disobedience  to  the  law 
directly  contributed  to  the  Injury,  it  has 
been  accepted  as  a  perfect  defmse."   Bros- 


cbart  V.  Tuttle,  69  C<Min.  8,  21  Aa  Rep.  925. 
See,  also,  Newoomb  v.  Protective  Depan- 
ment  146  Mass.  600,  16  N.  E.  Rep.  B55: 
Shear.  &  R.  Neg.  {  616.  While  one  Is  trass- 
gresslng  the  law  he  should  not  be  permitted 
to  claim  indemnity  for  an  injury  ftom  die 
wroneful  act  of  another,  to  which  his  own 
transsresslon  contributed. 

On  account  of  tbe  errors  Indicated  tbe 
ludement  is  reversed,  and  the  cause  re- 
manded for  a  new  trial.  AU  concur; 
BRAOB.  J.,  not  agreeing  to  what  is  said  In 
the  second  paragraph. 


STATE  V.  ROBINSON. 

(Supreme  Conrt  of  MUaonri,  Division  Noi.  X 

Nov.  9.  1803.) 

MUBDBR  —  DeUBSBATION  —  TBIAI.  —  COMFBTSVCT 

or  Jurors— EyiDExcE — OsnoTioirs  xot  Raisb* 
OH  Trial— iKSTBuonoH—DBrsxsAirr's  FAtums 
TO  TsBTirT  —  FBEBUicFnoN  —  NoiCExmrr  Evi- 

DBKCE— HiSCOSDCCT  OF  JrBOB. 

1.  Undn-  Bev.  St.  1889,  i  4197,  declaring 
It  a  good  cause  of  dutllenge  to  a  juror  that  he 
has  formed  or  delivered  an  opinion  on  the  is- 
sue or  any  material  fact  to  be  tried,  bat  provid- 
ing that  if  Buch  opinion  is  founded  only  oo 
rnmor  and  newspaper  reports,  and  not  audi  ai 
to  bias  the  juror  a  mind,  he  may  l>e  Bwom.  ju- 
rors who  have  read  in  newspaper*  what  'iiiir- 
ported"  to  be  the  evidence  taken  at  the  cor- 
oner's inquest,  and  what  "puTported  to  be"  de- 
fendant's confession  of  the  crime  for  which  be 
is  being  tried,  are  competent 

2.  Where,  on  a  murder  trial,  no  objections 
were  made  nor  exceptions  saved  to  the  admis- 
sion in  evidence  of  defendant's  confesjion,  the 
question  of  alleged  error  in  its  admiaaion  can- 
not be  raised  on  motion  for  new  trial  or  oa  ap- 
peal. 

3.  Error  cannot  be  predicated  of  the  court** 
refusal  to  explain  the  term  "recwonabie  donbt" 
It  being  difficult  to  explain  the  t»m  so  as  to 
make  it  plainer. 

4.  An  instmction  based  on  the  theory  that 
the  prosecution  relied  solely  on  drcnmstantial 
evidence  was  properly  refused  where,  in  addi- 
tion to  circumstantial  evidence,  there  was  a 
confession  of  defendant  admitting  his  gailt. 

6.  Rev.  St.  1889,  S  4219,  providing  that  de- 
fendant's failure  to  testify  shall  not  be  re- 
ferred to  by  any  attorney  in  the  case,  nor  Ik 
considered  by  the  court  or  jury  before  whom 
the  trial  takes  place,  does  not  warrant  an  in- 
struction that  defendant's  failure  to  testify 
shall  not  create  any  presumption  against  him. 

6.  The  admission  of  testimony  of  a  nonex- 
pert witness  that  defendant's  overcoat  bad 
blood  stains  on  it  is  not  error  where  such  wit- 
ness qnalified  the  statement  by  saying  the 
spots  were  such  as  he  would  iutve  taken  to  be 
blood  spots;  it  l>eing  unnecessary  that  the  wit- 
ness be  an  expert  to  testify  what  the  spots  on 
the  overcoat  looked  like. 

7.  Wbere  defendant  told  a  person  that  a 
bundle  wlilch  he  was  seen  to  cany  on  the  even- 
ing the  crime  was  committed  was  tobacco 
which  he  had  purchased  from  G.,  testimony  of 
Q.  that  he  did  not  sell  defendant  any  tobacco 
on  that  evening  was  competent 

8.  Defendant's  confession  wan  that  he  had 
met  deceased,  a  young  woman,  and,  after  walk- 
ing together,  they  stepped  at  a  gate  and  tnlked: 
that  deceased  quarreled  with  him  about  an- 
other man,  told  him  she  would  cut  his  throat 
drew  a  knife  on  him  to  do  so,  and  defendant 
knocked  her  down;  that  she  got  up  and  stmck 
at  him  with  the  knife;  that  defendant  took 
the  kuife  away  from  her,  and  said,  "If  one  of 
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U3  has  got  to  die,  •  •  •  I  just  as  well  be 
hnnx  for  yoa  as  you  for  me,"  and  that  he  took 
the  knife  from  deceased,  and  struck  her  In  the 
throat  BM  a  deliberate  killing,  without  ap- 
parent provocation  or  necessity. 

9.  A  motion  for  new  trial,  based  on  the 
gronnd  that  a  jnror  took  notes  during  the  trial, 
"waa  properly  overruled  where  it  did  not  affinna- 
ttvely  appear  that  defendant  had  no  knowledge 
of  snch  fact  before  the  jury  retired  to  consider 
their  Teidict. 

Appeal  fFom  crlmtaial  court,  Pettis  cotin- 
tt;  Jcdin  E.  Ryland,  Judge. 

Richard  Robinaoo  was  convicted  of  crlme^ 
and  appeals.    Affirmed. 

The  fftcts  appear  in  the  following  state- 
ment by  SEa}BWOOD,  J.: 

The  defsidant,  a  negro,  wa«  coavicted  of 
murder  In  the  first  degree,  the  diarge  being 
that  he  killed  Jc^iianna  SchoUman,  a  white 
girl,  by  stabbing  her  with  a  knife.  In  8al>- 
stance,  the  salient  facts  develc^ed  at  the 
trial  are  these:  The  deceased  was  employed 
aa  a  domestic  In  the  family  of  Mayor  Stevens 
of  Sedalia.  The  defendant  was  also  in  the 
-employ  ot  Mayw  Stevens,  and  slept  in  a 
room  at  tiie  bam.  On  the  evening  of  Oc- 
tober 24,  1882,  which  was  Sunday,  the  de- 
ceased left  Maymr  Stevens'  house,  and  w«it 
to  Mr.  Miller's,  a  place  she  was  accustomed 
to  visit,  wlildi  was  on  the  comer  of  Grand 
avenue  and  Twenty-Fifth  street  She  ar- 
rived there  between  6  and  7  o'clock,  having 
In  her  hand  a  little  bundle,  whidi  she  said 
-ecmtained  her  nightgown.  She  took  supper 
there,  said  she  expected  some  one  to  caU  for 
her,  and  that  she  was  going  out  to  see  rda- 
tivea  next  day,  in  Benton  county.  She  seem- 
■ed  to  teA  uneasy.  Pretty  soon  the  one  who 
was  to  come  for  'iax  came,  and  called  out 
lier  name  at  the  door,  (who  it  was  Mrs.  Mil- 
ler did  not  know,)  and  she  got  into  a  buggy 
with  the  unknown  man  whom  Mrs.  Miller 
4Ud  not  see,  and  rode  off  with  him.  This 
waa  altont  7  o'clock.  At  10  o'clock  on  the 
-same  evening  some  unknown  person  called 
at  Miller's  for  deceased,  by  caJilng  her  name 
at  the  door,  but  no  one  responded  to  this 
•call.  A  litUe  after  7  o'clock  the  defendant 
obtained  a  buggy  from  Field's  livery  stable, 
■drove  off  in  a  few  minutes,  and  about  8 
o'clock,  when  he  returned  the  buggy,  the 
horse  was  cool,  did  not  seem  to  have  been 
driven  hard  nor  far,  and,  though  the  streets 
were  muddy  tiiat  afternoon,  the  horse  was 
not  muddy.  Whrai  defendant  returned  tlie 
buggy,  he  left  therein  a  bundle,  of  which 
more  hereafter.  About  U  o'clock  that  night 
defendant  returned  to  Mayor  Stevens'  bom, 
where  he  slept  Another  negro,  Swepstooe, 
was  in  the  1}ed,  having  arrived  something 
like  half  an  hour  before.  When  defendant 
came  In  he  lit  his  pipe,  and  sat  there  smok- 
ing, but  when  he  went  to  l>ed  his  companion, 
who  meanwhile  hod  fallen  asleep,  did  not 
know.  Defendant  was  in  bed,  however,  the 
next  morning,  and  got  up  by  6  o'clock,  and 
started  out  on  horseback,  and  came  ba<^ 
from  town,  bringing  a  piece  of  meat  for  the 
family,  and  took  it  to  the  house.    That  morn- 


ing early  he  had  also  called  by  Field's  livery 
stable,  and  asked  for  a  small  bundle  wliich 
he  said  he  had  left  in  the  bugg;-  the  night 
befMe.  This  being  given  blm,  he  rode  off 
with  It  On  tliat  'same  morning,— Monday. 
October  25th,— at  an  early  hour,  the  body  of 
deceased  was  discovered  near  the  cmum:  of 
Seventeenth  and  Moniteau  streets.  The  de- 
ceased had  apparently  received  the  fatal 
wound,  which  was  a  puncture  of  the  interior 
Jugular  vein  on  the  left  side  of  the  neck,  and 
she  had  apparently  been  dragged  by  the 
beds,  as  shown  by  the  disarranged  condi- 
tion of  her  clothing  and  the  depression  of 
the  weeds  from  that  place,  wUch  gave  indi- 
cations of  a  struggle,  some  60  feet,  to  where 
she  was  found  on  her  back  at  the  comer  ot 
the  hedge.  On  her  right  Jaw  there  was  a 
well-marked  bruise  of  some  kind.  The  punc- 
tured woxmd  had  the  appearance  of  having 
been  made  by  a  pen  knife.  Dr.  Muehl,  the 
coroner,  said:  "I  saw  some  marks  where 
the  body  was  lying,  and  others  In  the  vicin- 
ity. I  saw  a  path  where  the  body  had  been 
dragged.  Then  w«it  back  to  where  original- 
ly the  struggle  evidently  to<A  place,  at  the 
southwest  comer  ot  the  lot  of  the  hedge 
there  on  Moniteau  street,  and  tb/esK  was  a 
clot  of  blood  there  where  the  woman  bad 
probably  been  knocked  down  tiiere,  and 
dragged  ta  the  place  where  we  found  her. 
This  trail  was  continuous  from  where  It  had 
taken  place  to  where  she  was.  The  blood  bad 
come  from  the  wound,  for  the  side  of  the 
face  and  neck  was  also  covered  with  blood 
which  came  from  the  wound  itself,  and  there 
was  more  or  less  hemwrfaage  from  the  nos- 
trils from  the  blow  ot  shock."  On  the  hedge 
and  on  the  weeds  there  were  bits  of  for 
which  were  identical  with  that  on  the  Jacket 
of  deceased,  and  which  could  be  easily  traced 
along  the  path  where  the  body  had  appar- 
ently been  dragged.  A  knife  was  also  found 
in  the  Add,  inside  the  hedge,  and  on  the 
open  blade  of  the  knife  was  blood,  and  fur 
precisely  like  that  with  which  the  cloak  of 
deceased  was  trimmed.  The  sexual  organs 
gave  tokens,  as  testifled  by  one  of  the  physi- 
cians, that  an  outrage  had  perhaps  been  i>er- 
petrated  oa  the  deceased  prior  to  her  death. 
One  of  the  witnesses  thought  that  the  body 
of  the  deceased  had  been  brought  from  a  dis- 
tance, and  thai  dumped  down  where  found, 
but  the  other  witnesses  tbought  as  did  Dr. 
MuehL  That  physician  also  stated  that  in 
case  of  a  punctured  wound,  such  as  home 
by  deceased,  the  blood  does  not  spurt  out. 
but  seeps,— goes  slowly;  and  that  it  might 
take  several  hours  between  receiving  such  a 
punctured  wound  and  the  occurrence  of  death. 
He  was  also  of  opinion  that  the  deceased 
had  been  deod  foiu:  or  five  hours,  though 
he  admitted  it  might  have  been  longer;  could 
not  say  exactly.  He  saw  the  body  between 
8  and  0  o'clock  in  the  morning.  Dr.  Muehl 
also  stated  that  he  did  not  think  that  loss  of 
blood  alone  produced  the  death  of  the  de- 
ceased, but  was  also  caused  by  the  blow,  the 
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shock,  heiBoi-rliiige,  and  friphL  There  was 
also  testimony  in  behalf  of  defendant,  to  the 
effect  that  deceased  was  aeea  between  7  and 
9  o'clock  on  the  evening  of  th«  24th  oi  Oc- 
tot>er,  with  a  white  man.  In  a  reetaurant  at 
Sedalia,  and  that  defendant  came  Into  De 
Jamett'B  leetanrant  in  that  city  about  9 
o'clock  that  erenlng,  and  bought  a  piece  of 
chidden. 

.SusDiclon  was  directed  towards  defendant 
by  testimony  elicited  at  the  coroner's  In- 
quest, and  defendant  was  arrested  and  com- 
mitted to  the  Pettis  oounty  jaU.  While 
there,  Hyatt,  haring  been  jHresent  at  tbat 
Inqnest,  asked  defendant  what  bad  becMne 
of  the  bundle  whldi  defendant  had  left  In 
the  boggy,  and  he  told  Hyatt  that  It  was 
only  some  tobacco  which  he  bad  bongjit  of 
Uottscbalk  that  Sunday  arenlng,  Jnst  after 
he  got  Into  the  buggy  be  had  hired  at  Field. 
Asked  by  Hyatt  wbat  he  had  done  with  the 
overcoat  be  bad  wcmh  that  evening,  describ- 
ing It,  he  answered  he  did  not  wear  such 
an  overcoat,  but  that  he  wore  a  brown  over- 
coat, trimmed  with  far,  which  Hyatt  would 
find  bdilnd  the  door  In  his  room,  whldi 
Hyatt  did;  but  <«  looking  between  the  mat- 
tresses of  defendant's  bed  be  foinnd  the  lli^t 
ov«%oat  which  be  had  described  to  defend- 
ant, and  whldi  was  abundantly  shown  to 
have  be«i  defendant's,  hidden  betwe«i  the 
mattresses  oa  defendant's  bed,  and  spotted 
with  what  appeared  to  be  fresh  blood  stains. 
On  Tuesday  after  the  homicide,  Oliver,  work- 
ing for  Mayor  Stevens,  found  under  a  ma- 
nure pile  at  the  south  side  of  the  bam  a 
night  gown,  podcet  comb,  and  pocketbook 
shown  to  be  those  ot  the  deceased  glrL 
Oottschalk  testlfled  that  he  never  sold  de- 
fMidant  any  tobacco  on  the  Sunday  evening 
mentioned,  and  never  kept  his  store  open 
of  a  Sunday.  Several  witnesses  testlfled  to 
defendant's  being  In  the  vicinity  of  where 
the  crime  was  committed  on  the  nigfat  of  Its 
commission.  Shortly  after  defendant's  being 
incarcerated  In  Jail  the  sherlfF  became 
alarmed  at  the  threats  of  mob  vlolaice,  and 
so  he  spirited  defendant  away  on  a  mid- 
night train,  and  took  him  to  California.  De- 
fendant was  aware  at  the  reas<»i  for  which 
he  was  being  taken  away  at  that  time,  and 
seemed  nervous  and  frightened.  On  the  way 
down  there,  the  sheriff  got  into  conversation 
with  defendant,  during  which  he  said  to 
him:  "Dick,  we  want  to  know  the  facts  In 
this  case.  It  wUl  be  better  to  tell  the  iriitb 
about  this  matter.  I  think  it  will  be  a  relief 
to  you  If  you  will  simply  state  them,  and 
relieve  yonr  mind  and  conscience  of  them." 
And  the  sheriff  further  stated  to  him, 
•'Whatever  you  say  to  me  will  probably  be 
used  against  you  In  evidence."  But  defend- 
ant declined  to  make  any  statement  then; 
but  he  t<dd  the  sheriflf  that  "if  he  would 
come  back  the  next  day,  «•  later,  that  he 
would  talk  to  Mm  about  the  matter  men- 
tioned; that  he  didn't  feel  like  talking  that 
night,"  etc.    On  the  next  day  the  sheriff  re- 


turned, and  defendant  was  told  that 
things  had  been  fl>nnd  In  Stevms'  ban 
which  might  be  used  as  evidence  in  iht 
case,  and  he  was  again  warned  by  tlie  AaiS 
that  any  statement  he  might  make,  etc 
Thereupon  defendant  made  tlie  foBowinc 
c<xifessic«,  which,  being  reduced  to  writing, 
was  signed  by  him,  which  was  read  In  evi- 
dence: "Uallfomia,  Mo.,  October  28th,  l*ti 
Hannah  S<dionman  left  BIr.  Stereos'  bonse 
about  5  o'clock  Sunday  eve  last  to  s<>  to 
Mr.  Miller's,  <m  comer  ot  Wilkerstw  and 
Grand  avenue.  The  next  time  I  seen  her  I 
met  her  on  the  north  side  of  street  near 
Prospect  schoolhouse,  about  8:30  P.  M.  We 
walked  together  from  Second  to  Grand  are- 
nne,  from  there  to  Broadway,  then  to  Mmt- 
teau.  then  direct  south  to  Hrnxnefelts',  and 
stopped  at  gate  and  talked.  She  quarreled 
with  me  about  Taylor  WHBanis.  She  saM 
she  had  a  notion  to  cot  my  throat.  £a>e 
drew  a  knife  to  cut  my  tliroat,  and  I  knocked 
her  down  with  my  fist  She  got  up  on  her 
feet  and  she  struck  at  me  with  the  knife, 
and  I  grabbed  the  knife,  and  I  knodted  her 
down  the  seccmd  time.  She  said,  Toa  sob 
of  a  bitch,  I  am  going  to  kin  you,  or  I  will 
have  It  done.'  She  got  up  again,  and  I  threw 
her  down,  and  sat  down  by  her  aide.  I  said. 
"Hannah,  what  do  you  mean?*  She  said. 
■One  of  us  has  got  to  die  to-night.'  I  told 
her  to  go  Into  the  house,  (that  Is,  her  uncle's 
house.)  I  gave  her  back  the  knife  on  the 
south  side  of  the  hedge,  near  middle  of  fii« 
street  I  then  started  to  go  home.  She  said: 
'If  you  will  come  bot^  I  win  behave  mys<4f, 
and  go  Into  the  house.  I  just  want  to  spetik 
to  .vou  one  minute.'  I  went  back  to  her 
again,  and  she  made  a  break  with  the  knife. 
I  grabbed  her.  Said:  "Hannah,  you  had  bet- 
ter quit  I  ain't  going  to  run  from  yon  any 
more.'  She  said:  'One  of  us  has  got  to  die. 
If  you  don't  km  me,  I  will  kUl  yoc*  She 
got  the  knife  f^tened  so  she  could  not  get 
to  use  It  on  me.  I  to<A  the  knife  aTvay  from 
her,  and  said,  'Hannah,  If  one  of  us  has 
got  to  die,'  I  said,  1  Just  as  w^  be  bung 
for  you  as  you  for  me.'  I  then  stnu^  her  la 
the  throat  with  the  knife.  She  ttU  at  my 
feet  but  did  not  say  a  word.  This  took 
place  at  the  comer  of  the  hedge,  about  10 
o'clock  that  night  After  she  had  fallen,  I 
stooped  down  and  said  to  her,  "Hannahr 
She  did  not  answer.  I  thought  I  had  cat  her 
wind  pipe,  as  she  did  not  answer  me.  She 
lay  there  about  6  minutes,  and  thai  I  drag 
her  by  catdilng  hold  of  her  Just  abov,>  her 
knees,  and  drug  her  about  thirty  f^et  east 
fh>m  where  I  killed  her.  I  then  threw  the 
knife  into  the  hedge  fence.  I  then  left  her 
lying  on  the  ground,  and  come  home  by  cchb- 
ine  down  Moniteau  to  Broadway,  then  to 
Grand  avenue  to  Wilkerson,  then  to  Quincy. 
then  home,  Stevens'  stable.  I  had  beea 
down  diu-lng  the  next'  day,  (Mcoday.)  and 
heard  the  people  talking,  and  I  concinded  I 
had  better  hide  the  btmdle  (that  Is  to  say. 
the  comb  and  gown  and  pocketbook)  In  Ojp 
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mannre  pile  south  of  Sterens'  bom.  All  the 
money  I  had  that  Suuda;  eve  and  up  to  the. 
time  I  was  arrested  was  42.aa  I  did  not  set 
a  flve-doUar  bill  changed,  nor  did  I  offer  a 
$5  bill  to  the  llvety  man  to  pay  for  (he  itoff- 
gj  and  horse.  We  nerer  were  criminal^ 
Intimate.  If  she  was  a  bad  giri,  I  did  not 
Iu>ow  it  I  got  the  buggy  to  take  Frances 
Williams  out  riding,  Ixit  she  would  not  go. 
Francis  lives  north  of  Pacific  railway.  The 
above  and  foregoing  is  as  tme  a  statement 

as   I    can   make.    Dick    X    Robinson.    Wit- 

mark. 
nesB  tills  ^gnature.  John  3.  Kinney."  The 
defendant  established  a  good  character  as 
a  peaceable  and  law-abiding  citizen,  eta 
Any  matters  omitted  in  this  statement  will 
be  adverted  to  in  the  opinion  of  the  court. 

D.  £.  Kennedy,  for  appeUant  R.  F.  Walk- 
er, Atty.  Gen.,  for  the  State. 

SHERWOOD,  J.  Numerous  errors  are  as- 
signed as  grounds  for  reversal  of  the  Judg- 
ment, which  will  now  be  considered. 

1.  And  first  as  to  the  objection  that  certain 
Incompetent  Jurors  were  placed  (m  the  list 
and  on  the  panel  that  afterwards  tried  de- 
fendant. In  State  v.  Hults,  lOG  Mo.  41,  16 
S.  W.  Rep.  940,  a  Juror  was  ruled  incompe- 
tent who  had  heard  the  witnesses  testify  at 
a  preliminary,  examination,  and  had  read  a 
report  of  the  evidenoe  in  a  local  new^aper. 
In  the  present  Instance  the  Jurors  in  ques- 
tion bad  read  In  local  newspapers  what  "pur- 
ported to  be"  the  evidence  taken  at  the  cor- 
<mer's  inquest,  and  what  "purported  to  Xte" 
the  confesslou  mode  by  defendant  to  the 
sheriff.  Onr  statute  touching  the  qualificn- 
tion  of  Jurors  Is  oontatned  in  section  4187; 
"It  shall  be  a  good  cause  of  challenge  to  a 
Juror  that  he  has  formed  or  delivered  am 
(pinion  on  the  issue  or  any  material  fact  to 
be  tried,  but  if  it  appear  that  sach  opinion  Is 
founded  only  on  rumor  and  newspaper  re- 
ports, and  not  such  as  to  prejudice  or  bias  ttie 
miad  of  the  Juror,  he  may  be  sworn."  Tbls 
statute  Is  short,  jflain,  and  easily  obeyed. 
First,  if  the  Juror  has  formed  or  delivered 
an  opinion,  the  statute  disqualifies  him;  but, 
second,  if  such  opinion  be  "fotmded  only  on 
rumor  or  newspaper  reports,"  he  Is  not  dis- 
qualified, provided  his  opinion  'is  not  such 
as  to  prejudice  or  bias  the  mind  of  the  Ju- 
ror." In  Bryant's  Case,  83  Mo.  278,  6  S.  W. 
Rep.  102,  the  Jurors  challenged  had  read  "the 
report  of  the  testimony  of  the  former  trial  as 
published  in  the  newspap«s  mentioned,  and 
sobstanUaUy  as  contained"  In  that  record. 
When  this  is  the  case,  it  seems  quite  deer 
that  a  proposed  Jvax>r  would  be  Incompetent; 
for  sorely  no  w^-founded  dlstinctiiHi  can  l>e 
taken  between  l)eing  present  when  testimony 
is  delivered  orally  in  a  cause,  and  reading  the 
same  testimony  tak^i  down  and  accurately 
published  in  some  newspaper;  in  a  word, 
there  is  no  difference  between  the  hearing 
ear  and  the  weing  eye.    This  view  Is  fully 


sustained  by  State  r.  Culler,  82  Mo.  623. 
where  it  was  ruled  that  one  who  bad  read  as 
originally  writtoa  or  printed  In  a  new8pa{>er 
the  evidence  taken  liefore  iSte  coroner,  and 
formed  an  opinion  thereflrom,  is  dlsquaUfled 
Arom  serving  as  a  Juror  in  that  cause.  Other 
authorities,  holding  the  same  view,  wilt 
be  found  In  Bryant's  Case,  98  Mo.  loc.  cit. 
284  et  seq.,  6  a  W.  Rep.  107.  But  the  trouble 
in  the  case  at  bar  Is  that  it  is  not  made  to 
appear  that  the  reports  re.id  In  the  local 
papers  were  either  a  Uteral  or  a  substantial 
report  of  the  confession  of  the  defendant 
as  contained  in  the  present  record,  lids 
being  the  case,  such  printed  statements 
must  be  regarded  simply  as  "rumors  and 
newspaper  reports."  And,  as  the  Jurors  said 
they  ware  without  bias  or  prejudice,  they 
were  competent  under  the  statute  already 
quoted,  and  heaoe  objections  to  them  were 
not  well  taken. 

2.  There  was  no  objection  made  or  excep- 
tion saved  to  the  Introduction  of  the  confes- 
sion at  defendant  in  evidence,  and  it  wns 
too  late  to  raise  the  point  in  the  motion  for 
a  new  trial  or  in  this  court.  Aside  from  this, 
the  testimony  already  given  shows  in  a  verr 
clear  manner  that  the  confession  was  prop- 
erly admitted,  and  was  taken  In  circum- 
stances fully  authorized  by  the  foDowlng  au- 
thorities: State  V.  Patterson,  73  Ma  095; 
State  V.  Phelps,  74  Mo.  128;  State  v.  Hoi>- 
Idrk,  84  Mo.  27&  We  reaffirm  the  prindlples 
therdn  announced. 

3.  The  instructlMis  given  on  beh^  of  the 
state  were  in  usual  form  as  to  murder  in  the 
first  and  second  degrees,  confession  made  by 
defendant,  good  clmracter  of  defendant,  and 
as  to  reasonable  doubt  The  instruction  on 
the  last  topic  is  in  substantially  the  same- 
form  as  was  approved  in  State  v.  Nueslln, 
26  Ma  111,  and  that  form  of  InBtmction  has 
been  generally  followed  since  then.  It  is 
ui^ed  that  the  Jury  should  have  been  told 
what  a  reasonalile  doubt  was,  and  that  it 
should  have  been  explained  to  them.  But 
this  was  unnecessary.  It  Is  difficult  to  ex- 
Idaln  simple  terms  like  "reasonable  doubt" 
so  as  to  make  them  plainer.  1  Bish.  Grim. 
Proc.  {  1094.  Every  attempt  to  explain  them 
renders  an  explanation  of  the  expht  nation 
neoessary.  On  the  part  of  defendant  were 
given  the  following  testmctlons:  "(1)  The 
Jury  are  instructed  that  the  law  clothes  the 
defoidant  with  the  presumption  of  inno- 
cence, which  attends  and  protects  him  imtil 
it  is  overcome  by  testimony  which  iH-oves  his 
guilt  beyond  a  reasonable  doubt,  which 
menus  that  the  evidence  of  bis  guUt  as 
charged  must  be  dear,  positive,  and  abiding, 
fully  satisfying  the  minds  and  consciences 
of  the  Jury.  It  is  not  sufficient  in  a  criminal 
case,  to  Justify  a  verdict  of  guilty,  that  there 
may  be  strong  suspicions,  or  even  strong 
probabilities,  oif  guUt,  l>ut  the  law  requires 
proof  bj  legal  and  creditable  evidence  of 
such  a  nature  tliat,  when  it  is  all  considered, 
it  produces  a  clear,  undoubtiug,  and  entirely 
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satisfactory  conviction  of  defendant's  guilt; 
and  the  Inirden  of  establisliing  tbe  guilt  of 
ttie  defendant  as  above  required  is  on  tbe 
prosecution.  (2)  The  Jury  are  instructed  that 
when  the  evidence  fails  to  show  any  mo- 
tive to  commit  the  crime  charged  on  the  part 
of  the  accused,  this  is  a  circumstance  in  fa- 
vor of  liis  innocence.  And  in  this  case,  if 
the  Jury  find  upon  careful  examination  of  all 
the  evidence  that  it  falls  to  show  any  motive 
on  the  part  of  the  accused  to  commit  the 
crime  charged  against  him,  then  this  is  a 
circumstance  which  the  Jury  ought  to  con- 
sider, in  connection  with  all  the  otho*  evi- 
dence in  the  case,  in  maMng  up  their  verdict 
(3)  T<he  Jury  are  further  instructed  that  the 
indictment  in  this  case  is  of  itself  a  mere 
accusation  of  charge  against  the  defendant, 
and  is  not  of  its^  any  evidence  of  the  de- 
fendant's guilt;  and  no  Juror  in  this  case 
should  po-mlt  himself  to  be  to  any  extent 
influenced  against  the  defendant  because  or 
<m  account  of  the  indictment  in  the  case.  (4) 
The  court  further  instructs  the  Jury  that  in 
this  case  the  law  does  not  require  the  de- 
fendant to  prove  himself  innocent,  bnt  the 
law  imposes  upon  the  prosecution  to  prove' 
that  the  defendant  is  guilty  in  manner  and 
form  as  cliaiged  in  the  indictment,  to  the 
satisfaction  of  the  Jury,  beyond  reasonable 
doubt;  and  unless  they  have  done  so,  the  Ju- 
ry should  find  the  defendant  not  guilty.  (5) 
Tbe  Jury  are  instructed  further  that  the  pre- 
sumption of  Innocence  is  not  a  mere  form,  to 
Ite  disregarded  by  the  Jury  at  pleasure,  but 
it  is  an  essential,  substantial  part  of  tlie  law 
of  the  land,  and  binding  on  the  Jury  in  this 
case;  and  it  is  the  duty  of  the  jury  to  give 
the  defendant  in  this  case  the  full  benefit 
.of  this  presumption,  and  to  acquit  him,  un- 
less they  feel  compelled  to  find  him  guilty 
as  Charged,  by  the  law  and  the  evidence  in 
tbe  case,  convincing  them  of  his  guilt  as 
charged  beyond  reasonable  doubt  (6)  The 
jury  are  instructed  that  they  are  the  sole 
judges  of  tbe  credibility  of  the  witnesses, 
nnd  of  the  weight  to  be  given  to  their  tes- 
timony. Tn  determining  such  credlldllty  and 
weight,  you  will  take  into  consideration  the 
character  of  the  witness,  his  manner  on  the 
stand,  Us  interest,  if  any,  In  the  result  of 
the  trial,  his  rdatlon  to  or  feelings  towards 
the  defendant  or  the  deceased,  the  probaMH- 
ty  or  improbability  of  his  statements,  as  well 
as  the  facts  and  circumstances  given  in 
evidence.  In  this  connection  you  are  furth» 
instructed  that  If  you  believe  that  any  wit- 
ness has  luiowingly  sworn  falsely  to  any  ma- 
terial fact,  you  are  at  liberty  to  reject  all  or 
any  portion  of  such  witness'  testimony." 
Considering  these  instructions  in  connection 
with  those  given  on  behalf  of  the  state,  they 
set  the  matto-s  for  investigation  before  the 
jury  in  a  fair  Ught. 

4.  It  is  claimed  that  an  instractlMi  should 
have  been  given  similar  to  the  one  approved 
in  Moxley's  Case.  102  Mo.  374,  14  S.  W. 
Rep.  969,  15  S.   W.   Rep.  556,  to  the  effect 


that  where  the  prosecution  reUea  on  cir- 
cumstantial evidence  alone,  that  tlxeo,  etc. 
Id.,  102  Ma  loc  cit  388,  14  &  W.  Rqi.  972. 
Such  an  instruction  was  inapplicable  to  tlte 
facts  in  this  case,  becanse  here,  althoogb 
there  was  some  drcumstantlal  evldenee 
which  strongly  corroborated  the  confessioD 
of  defendant,  yet  the  latter  was  positive  tes- 
timony; a  solemn  admlsBion  by  the  defend- 
ant of  his  guilt  As  to  whether  be  made 
that  confession  was  scdely  tbe  proTlnoe  of 
the  Jurors  to  determine. 

5.  Another  inslmction,  it  Is  said,  the  ooort 
ought  to  have  given,  and  that  was  to  the 
effect  that  If  a  i>arty  accused  fall  to  testis 
such  failure  shall  not  create  any  presnmptloD 
against  him.  There  was  no  error  in  refosing 
such  an  instruction.  Section  4219,  Rev.  SL 
1888,  is  the  one  relied  on  to  sustain  tiUs 
view;  but  the  condnding  wtvds  of  that  aec- 
ti<Hi  provide  that  such  failure  to  testify  shall 
not  "be  ref«Ted  to  by  any  attorney  in  the 
case,  nor  be  considered  by  the  court  or  Jory 
before  whom  the  trial  takes  place."  If  the 
court  had  given  such  an  instruction.  It  woold 
have  disobeyed  the  spirit,  if  not  tbe  letter, 
of  the  law. 

6.  It  is  assigned  as  error  that  the  coqrt  per- 
mitted Hyatt  to  testify  that  there  were^ 
blood  stains  on  defendant's  overcoat  when 
be  found  it  between  the  mattresses  «a  de- 
{aidant's  bed.  There  was  no  objection  made 
by  defendant's  counsel  to  the  introduction  of 
this  evidence.  Besides,  Hyatt  of  bis  own 
volition  qualified  his  first  statement  by  say- 
ing, "they  are  •  •  ♦  what  I  would  hav» 
taken  to  be  blood  when  I  seen  them."  It 
was  not  necessary  for  Hyatt  to  be  an  ex- 
pert in  order  to  testify  what  the  stains  on 
the  overcoat  "looked  like."  Frequently  the 
opinion  of  a  witness  as  to  tbe  appearance  of 
an  object  he  has  seen  is  the  best  and  only 
evidence  attainable;  nevertheless  It  is  com- 
petent 9tate  V.  Parker,  96  Mo.  lot  dt 
393,  9  S.  W.  R^.  733,  and  cases  dted.  Be- 
cause Hyatt  was  not  an  expert,  defendant's 
counsd  moved  the  court  that  the  latter  por- 
tion of  his  testimony,  just  mentioned,  be 
strlt&en  out 

7.  There  is  no  doubt  that  the  rule  is  that 
wboe  evidence  is  improvidently  admitted, 
though  without  objection,  sudi  evidence  mar 
be  exduded  by  an  Instruction,  or  strlckea 
out  on  motion.  Two  cases  in  this  court  at- 
test the  correctness  of  this  position.  Stat>> 
V.  Cox,  65  Mo.  loc.  clt  32;  State  v.  Owens 
79  Ma  loc.  dt  631.  Tills  is  the  prevalliDK 
rule  elsewhere.  2  lliomp.  Trials  |  2354- 
But,  notwithstanding  this,  tbe  ruling  of  fiie 
trial  court  in  denying  defendant's  motlOD 
was  correct,  tor  reasons  already  stated. 

8.  It  Is  likewise  assigned  as  error  that 
Oottschalk  was  permitted  to  testify,  as  he 
did,  that  he  did  not  sell  defendant  any  to- 
bacco on  Sunday  evening,  nor  did  not  keep 
his  store  open  on  Sundays.  There  was  no 
error  in  this  ruling.  Tbe  tdling  of  false- 
hoods by  p«'8ons  suspected  of  crime  about 
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matters  which  are  likely  to  lead  to  their  de- 
tectl<m  in  always  competent.  It  shows  their 
gouty  fears,  thus  tends  to  show  that  their 
appr^en8i(HiB  have  some  foundation.  Such 
fabrications  are  common  among  criminals, 
who  thus  seek  to  divert  suspicion  from  them- 
selves. State  T.  Dickson,  78  Mo.  loc.  cit  449, 
and  cases  dted;  Whart  Orim.  Et.  (9th  Ed.) 
I  761  and  cases  cited. 

9.  It  is  urged  that  the  rerdlct  Is  unsup- 
ported by  or  against  the  evidence.  This 
seems  a  singular  iKwitlon  when  considering 
the  confes8l(Mi  made  by  defendant,  as  well 
as  the  Tery  cogent  corroborating  clrcum- 
stanoes  heretofore  related.  It  Is  true  that 
Dr.  Small  states  as  his  opinion  that  the  de- 
ceased was  not  stabbed  at  or  near  the  place 
where  she  was  found,  and  that  she  was  not 
dragged  there,  and  he  was  also  of  opinion 
that  the  wound  in  her  neck  was  inflicted 
after  death,  and  yet  he  says  he  did  not  see 
the  wound.  He  bases  tbia  oplnlcm  on  the 
small  amount  of  blood  found  on  the  ground 
at  tiie  locality  where  the  body  lay,  but  he 
admits  that  the  flow  of  blood  from  such  a 
wonnd  would  not  be  large,  if  "she  (deceased) 
had  too  mudi  vt  a  shock."  But.  boweTer 
this  may  be,  it  belonged  to  the  Jury  to  say 
which  theory  they  adopted  and  regarded  as 
suppwted  by  the  tacts.  This  they  have  done 
by  their  verdict 

10.  It  is  also  contended  tiliat  the  verdict  of 
the  Jury  is  against  the  evidence  and  the  in- 
structions of  the  court,  for  the  reason  that, 
even  taking  the  confession  of  defendant  as 
true.  It  laclcs  any  evidence  of  deliberation. 
This  claim  is  without  foundation.  Ttie  facts 
set  fcKth  in  that  confesalon  show  a  dellb- 
erat«  kllUng  with  a  deadly  weapon,  after  an 
express  declaration  of  an  intention  to  kill, 
and  this  without  apparent  provocation  or 
necessity.  Whart  Grim.  Bv.  (9th  Ed.)  H  736, 
764;    1  Whart  Grim.  Law,  I  381. 

11.  The  last  point  for  determination  is 
whether  the  verdict  was  vitiated  in  con- 
sequence of  Juror  Freeman  A.  Glass  hav- 
ing taken  notes  of  the  testimony  during  the 
progress  of  the  trial.  It  Is  contended  that 
It  was.  This  point  wHl  be  considered  in 
several  ways,  (a)  In  the  first  place,  in  some 
of  the  states  statutory  provisions  sanctlcm 
the  taking  of  notes  by  Jurors  during  the 
trial.  2  Thomp.  Trials,  {  2595  et  seq.  (b) 
In  the  second  place,  the  authorities  are  di- 
vergent as  to  whether  the  taking  of  notes  by 
a  Juror  is  exuHi  an  act  as  has  the  prejudicial 
efCect  here  dalmed  for  U.  Id.  i  2S85,  and 
cases  cited,  (c)  In  the  third  place,  where 
misbehavior  of  a  Juror  Is  charged  as  having 
occurred  during  the  trial.  It  must  affirma- 
tively appear  that  the  party  complaining 
thereof  did  not  know  of  the  fact  befwe  the 
Jury  retired  to  consider  of  their  verdict  Id. 
f  2620,  and  cases  cited.  This  material  fact  Is 
not  disclosed  in  the  affidavit  filed,  and  the 
statement  of  it  in  the  motion  for  a  new 
trial  is  no  evidence  of  its  existence,  as  all 
onr  authorities  show.    If   the  complaining 


party  luiew  during  the  trial  of  such  misbe- 
havior, it  was  his  duty  to  call  inunediate  at- 
tention of  the  court  to  It,  and  not  take  his 
chances  of  a  reversal  based  on  such  ground. 
(d)  In  the  fourth  place,  under  our  rulings  the 
affidavit  (X  testimony  of  s  }urm  Is  not  re- 
ceived to  gainsay  or  Impeach  his  vecdlot 
Of  course,  wbat  a  Juror  cannot  do  dhrectly, 
he  cannot  do  indirectly.  The  statement,, 
tlkarefore,  in  the  affidavit. of  counsel  that  the 
Jnrw  had  stated  since  the  trial  that  he  took 
notes  of  the  testimMiy  while  it  was  In  prog- 
ress. Is  wholly  inadmissible  tot  the  reason 
stated,  and  for  the  additional  reason  that 
such  statement  would  be  but  the  most  pro- 
nounced hearsay.  Id.  i  2622.  For  these  rea- 
sons -there  was  no  error  In  overruling  the 
motl<m  for  a  new  trial  based  on  the  ground 
Just  ocmsldered. 

Finding  no  oror  In  the  record,  we  affirm 
the  Judgmmt  and  direct  the  sentence  pro- 
nounced to  be  executed.  State  v.  Pagels,  92 
Mo.  loc.  dt  817,  4  S.  W.  Kep.  937;  Rev.  St. 
IS89,  I  429S.    An  concur. 


STATE  V.  HERMANN  et  »1. 

(Supreme  Ck>nrt  of  Missouri,  Division  No.  2. 

Nov.  9,  1893.) 

MaSSULUOBTEB— FOUKTH  Deokeb  —  Prihcipals — 

EVIDBKCK— DeCLARATIOBB. 

1.  On  a  prosecution  for  the  killing  of  a 
person  while  present  at  a  fight  between  J.  and 
G.,  testimony  as  to  what  B.  said  to  J.  with  re- 
gard to  G.  in  the  presence  of  deceased  was 
properly  excluded,  there  being  no  pretense  that 
deceased  said  anything  that  might  characterize 
his  8ul>seqnent  conduct. 

2.  Manslanghter  in  the  fourth  degree  be- 
ing the  intentional  killing  of  a.  human  being 
in  the  heat  of  passion,  on  a  reasonable  provoca- 
tion, without  malice,  and  without  premedita- 
tion, and  under  circumstances  that  will  not  ren- 
der the  Icilling  justifiable,  or  (Rev.  St  {  3476) 
the  inTolontary  killing  of  another  by  a  weapon 
or  by  means  neither  cruel  nor  unusual.  In  the 
heat  of  passion,  in  any  case  other  than  jastlfl- 
able  homicide, — ^where  two  persons  ran  together 
to  the  scene  of  a  fight,  and  one  of  them,  shout- 
ing, "Shcot  them  down!"  threw  a  dab  at  a  per- 
son present,  which  knocked  him  down,  and  the 
other  grabbed  him  as  be  attempted  to  rise,  and 
struck  him,  the  two  may  be  equally  guilty, 
though  the  blow  which  caused  death  was  that 
received  from  the  dub  first  thrown. 

3.  The  exdnsion  of  a  ctmversation  between 
deceased  and  one  of  those  engaged  in  the  fight 
occurring  prior  thereto  cannot  be  treated  as  er- 
ror in  the  absence  of  evidence  as  to  the  nature- 
of  the  c«Miversatlon. 

Appeal  from  circuit  court  Linn  county;  O. 
D.  Burgess,  Judge. 

Joseph  Hermann  and  Baptlste  Hermann 
were  convicted  of  manslaughter,  and  appeal. 
Affirmed. 

O.  F.  Smith  and  Crawley  &.  Son,  for  ap- 
pellants. R.  F.  Walker,  Atty.  Gen.,  and  Moiv 
ton  Jourdan,  Asst  Atty.  Oen.,  for  the  State. 

OANTT,  P.  J.  At  the  adjourned  term  of 
the  Charlton  coun^  circuit  court  the  grand 
Jury  returned  an  indictment  against  the  de- 
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fendants.  It  consisted  of  two  connts.  The 
ant  cotmt  cbai;g«d  defemdants,  Joseph  and 
Baptlste  Hermann,  with  murder  In  the  sec- 
ond degree  In  the  klllingr  of  one  Joseph  A. 
Brown  on  the  13th  of  December,  1S80.  The 
second  dmrged  Baptlste  Hermann  with  be- 
ing accessory  to  the  crime.  At  said  term  de- 
fendants were  arraigned,  and  each  for  him- 
self entered  a  plea  of  not  guilty.  They  Joint- 
ly filed  their  application  and  affidavit  for  a 
change  of  venue,  which  was  allowed,  and  the 
canse  ordered  ti-ansferred  to  the  Linn  drcnlt 
court,  held  at  Brookfleld,  Mo.  At  the  Feb- 
ruary term  of  the  Unn  circuit  court,  held  at 
Brookfleld,  the  cause  was  continued,  upon 
the  appUcatlon  of  defendants,  imtil  the  reg- 
ular September  term,  ilAii,  at  which  tertn  the 
defendants  were  tried,  convicted  of  man- 
slaughter in  the  fourth  degree,  and  their 
punishment  assessed  at  two  years  in  the  peni- 
tentlaty.  After  unsuccessful  motion  for  a 
new  trial  and  In  arrest,  they  appealed  to  this 
court. 

The  evidence  tended  to  prove  these  facts: 
That  on  the  13th  day  of  December,  1890,  the 
defendants,  the  deceased,  and  several  other 
parties  attended  a  turkey  shooting  match  on 
the  farm  of  the  widow  Grotjon  In  Charlton 
county,  Mo.  That  during  the  progress  of  tlie 
shooting  match  a  dispute  arose  between 
Bates  Johnson  and  Ed.  Orotjon,  which  re- 
sulted In  a  flght  between  these  two  parties. 
Others  soon  participated  In  the  trouble,  and 
when  one  Henry  Laker  ran  In,  ine  deceased, 
Joe  Brown,  told  him  to  stand  off.  I^e  de- 
fendants then  came  running  up,  one  with  a 
dub  and  the  other  with  a  shotgim.  Joe  Her- 
mann  laid  down  bis  gran,  and  picked  up  a 
club,  which  he  threw  at  and  struck  Joe 
Brown  on  the  left  side  of  the  head.  From 
the  effects  of  the  blow  Brown  staggered  and 
fell,  when  Baptlste  Hermann  Jumped  up  and 
grabbed  Brown,  and  struck  him  three  or  four 
licks  In  the  face  with  his  flat  All  the  par- 
ties then  stopped  fighting,  and  Brown  started 
home  In  company  with  the  negro  boy,  Hee 
Mocre,  who  lived  vrlth  his  father.  Along  the 
road  Brown  was  compelled  to  sit  down  and 
rest,  and  complained  of  a  very  serious  pain 
in  his  head.  After  going  home  he  retired, 
and  remained  In  bed  three  or  four  hours, 
when,  from  the  effects  of  the  blow  with  the 
club,  he  died.  The  doctors  (the  coroner  and 
his  assistant)  who  held  an  autopsy  found  un- 
der the  sk\ill  bone  a  clotted  mass  of  blood. 
Tbey  testi:^  that  death  resulted  from  con- 
cussion occasioned  by  the  blow.  The  defend- 
ants were  both  arrested  the  same  night,  about 
midnight,  by  sheriff  Anderson,  to  whom  each 
of  them  denied  the  fact  that  Josoph  Her- 
mann had  thrown  the  club,  but  said  to  the 
sheriff  that  Henry  Laker  had  thrown  the 
club  that  struck  Brown  and  knocked  him 
down.  Upon  the  trial  of  the  case  defend- 
iuits  testified  that  Joseph  Hermann  threw 
the  club;  that  at  the  time  lie  did  so  Brown 
was  adrancing  upon  hlra  with  a  club  raised; 
that   it   was   thrown   in  self-defense.     They 


are,  however,  contradicted  by  other  witness- 
es, who  all  say  that  Brown  was  standing  per- 
fectly atUl  at  a  distance  variously  estimated 
from  6  to  15  f^t  away;  that  the  two  Her- 
manns ran  up  to  where  the  fi£ht  w«s  In 
progress  between  Johnson  and  Grotjon,  and 
that  defendant  Joseph  Hermann  said:  "Shoot 
them  down,  every  one  of  themP'  It  also  ai>- 
peais  from  the  testimony  that  when  the  dUB- 
culty  first  arose  Brown  was  at  the  ham. 
some  distance  from  the  place  of  qnarrri. 
Baptlste  Hermann  was  a  son-in-law  of  Sirs. 
Orotjon,  and  resided  on  her  farm  at  the  time 
of  the  killing.  Tie  rulings  of  the  court  will 
appear  In  ttie  further  dlscusrion  of  the  as- 
signments of  error. 

1.  During  the  cross-examination  of  the  wit- 
ness Johnson  Bmnett,  counsel  for  dcfeudania 
asked  him  if  be  commimlcated  to  Bates 
Johnson  anything  Ed.  GrotJon  had  said  about 
the  turkeys.  The  objection  of  the  prosecut- 
ing attorney  to  the  question  as  Irrelevant 
was  sustained.  Witness  was  then  asked  If 
he  made  any  kind  of  communication  to  Bates 
Johnson  with  regard  to  Bd.  Grotjon  In  the 
presence  of  deceased.  The  objection  to  this 
was  also  sustained.  No  offer  was  made  to 
show  what  the  communications  were,  or 
how  they  were  material  to  the  issue  on  triaL 
What  Burnett  said  to  Bates  Johnson  was 
foreign  to  the  case.  Tlie  question  did  not 
disclose  anything  that  was  material,  and  die 
answers  were  properly  excluded.  There  was 
no  pretense  that  the  deceased  said  or  did 
anything  there  that  might  characterise  bis 
subsequent  conduct  State  ▼.  Douglass,  81 
Mo.  231. 

2.  It  Is  next  insisted  that  the  court  should 
have  directed  a  verdict  of  acquittal  as  to 
Baptlste  Hermann,  and  the  refusal  of  tha 
circuit  court  to  so  instruct,  either  at  the  doss 
of  the  state's  case  or  after  all  the  evidence 
was  In,  Is  urged  as  error.  There  Is  much 
evidoioe  that  Joseph  and  Baptlste  Hermann 
came  oa  the  scene  simultaneously,  Joseph 
armed  with  a  gun,  Baptlste  with  &  dub; 
that  Joseph  laid  down  his  gim  and  took  up  a 
dub,  which  be  threw  at  and  strudc  the  de- 
ceased, Brown,  on  the  left  side  of  the  head. 
There  was  evidence  that  this  dub  was  a 
'deadly  or  dangerous  weapon.  Baptlste  was 
present.  He  heard  his  brother  shout,  as 
tbey  ran  together  to  the  place  of  difficulty 
between  Johnson  and  Grotjoo,  "Shoot  th«n 
down,  every  one  of  them!"  After  this  ha 
saw  his  brother  assault  Brown,  the  deceased, 
with  a  dub,  and  knock  him  down,  lliere  U 
evidence,  then,  that  as  the  deceased  attempt- 
ed to  rise  the  defendant  Baptlste.  to  use  the 
language  of  the  witness,  "grabbed  him,  and 
commenced  to  hit  him."  Another  witness 
says,  "He  Jumped  on.  him,  and  hit  him  with 
his  fist."  Brown  died  that  night  from  the 
effects  of  the  blows  received  in  the  encounter. 
From  this  evidence  the  jury  might  well  find 
that  they  were  both  activdy  aiding,  assist- 
ing, and  abetting  each  other,  and  therefor* 
both  were  principals,  and  each  responsibto 
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for  the  crlm«  committed  by  the  other  In 
their  united  and  combined  assault  npon  the 
deceased.  But  it  is  argued  that  defendant 
Baptiste  cannot  be  conyicted  of  manslaugh- 
ter, because  Joseph,  whom  be  was  aiding 
and  abetting,  struck  the  blotr  which  caused 
the  death  of  Brown,  and  was  only  cMivicted 
of  manslaughter,  and  that  In  manslaughter 
tbere  con  be  no  such  thing  as  an  Accessory 
before  the  fact  In  State  v.  FhUlipe,  (Mo. 
Sup.)  22  S.  W.  Bep.  1079,  it  was  said  argu- 
endo that  there  coold  be  no  acceasoty  In  man- 
slaughter, and  citing  Biblthe's  Case,  4  Colte, 
43b:  1  Hale,  P.  O.  437.  If  this  statement 
could  be  confined  and  limited  to  those  homi- 
cides denominated  at  common  law  as  "inrol- 
untary  manslaughter,"— "bomicdde  per  infor- 
tunium."—it  would  appear  to  be  founded  oo 
reason,  but,  inasmuch  as  by  our  statute  all 
accessories  l)e£ore  the  fact  are  now  made 
principals,  and  the  distinction  between  prin- 
cipals in  the  first  and  second  degree  has  been 
abolished,  the  rule  stated  in  1  Hale,  F.  O. 
437,  and  cited  in  State  t.  Phillips,  supra,  is 
too  broad  under  our  statutes,  and  was  not 
necessary  to  the  decisimt  of  that  case. 
Bishop,  In  bis  first  v«dume  of  Criminal  Law, 
(8tb  Ed.,  §  678,)  says  that  manslaughter  does 
not  commonly  admit  of  an  accessory  before 
the  fact,  "yet  probably  there  may  be  man- 
slaughter wherein  this  is  not  so."  "And  there 
may  be  principals  of  the  second  degree  of 
manslaughter."  The  dictum  of  Lord  Hale 
was  expressly  ccmsidered  in  Gaylor's  Case, 
Dears.  &  B.  Cr.  Cos.  288,  in  1857,  and  it  waa 
said  by  Erie,  J.,  on  appeal:  "If  manalaughter 
be  per  infortunium  or  se  defendendo  tbere 
is  no  accessory;  but  there  are  other  cases  in 
which  tbere  mxty  be  accessories.  That  seems 
to  be  the  solution  of  Lord  B^e's  dictum.  In 
7  Cox.  Crim.  Cas.  253,  the  same  case  Is  re^ 
portL>d,  and  Erie,  J.,  to  made  to  say:  "It  to 
clear  that  Lord  Hale,  in  laying  down  the  law 
In  the  passage  cited,  [the  same  cited  In  Phil- 
lips' Case,]  only  alludes  to  causes  of  killing 
per  infortimium  or  se  defendendo.  In  other 
cases  of  manslaughter  there  seems  to  be  no 
reason  why  there  may  not  be  acceasories." 
And  such  is  the  reasoning  of  Bishop,  1  Crim. 
Law,  348.  A  2,  in  whiob  he  shows  tbut  the 
absence  of  malice  reduces  the  homicide  from 
murder  to  manslaughter  in  volimtary  man- 
slaughter. See,  also>  Eeg.  v.  Murphy,  6  Car. 
A  P.  lOa  In  Stipp  ▼.  State,  11  Ind.  62,  this 
question  came  before  the  supreme  court  of 
that  state  upon  a  state  of  facts  Identlcxil  in 
principle  with  those  in  the  case  at  bar,  and 
it  was  insisted  that  because  the  prisoner  did 
not  give  the  blow,  and  because  there  could 
be  no  accessories  before  the  fact  in  man- 
fllaughter,  he  could  not  be  conyicted,  but  the 
court  held  that  it  was  not  necessary  he 
should  aid  in  striking  the  blow,  but.  If  he 
was  engaged  with  the  persmi  who  gaye  the 
blow  which  caused  the  death.  In  the  common 
illegal  undertaking,  be  was  guilty  as  a  prin- 
cipal. In  Goff  y.  Prime.  26  Ind.  196,  the 
«nme  court,  under  a  statute  which  defined 
v.2:58.w.no.lG— 68 


mandaughter  thus:  "If  any  person  shall  un- 
lawfully kill  any  human  being  without  mal- 
ice, express  or  implied,  either  voluntarily, 
upon  a  sudden  heat,  or  involuntarily,  but  in 
the  commission  of  some  unlawful  act,  such 
person  shall  be  deemed  gruilty  of  manslaugh- 
ter,"—held  that  one  who  was  present  aiding 
and  abetting  in  the  commission  of  a  common 
assault  and  battery,  resulting  in  the  acci- 
doktal  death  of  the  person  assaulted,  might 
be  guilty  of  aiding  and  abetting  In  the  per- 
petration of  the  crime  of  manslaughter.  In 
Hagan  y.  State,  10  Ohio  St  450,  under  a  sim- 
ilar statute,  the  supreme  court  of  Ohio  held 
that  the  element  which  constituted  the  crime 
of  manslaughter  as  defined  by  thnt  statute 
did  not  preclude  the  possibility  that  there 
might  be  aiders  and  abetters  before  the  fact 
in  the  commtosion  of  manslaughter.  In  State 
▼.  Coleman,  5  Port  (Ala.)  32,  the  supreme 
court  of  Alabama  said:  "Upon  authority  it 
seems  unquestlonatde  that  there  may  be  aid- 
ers and  nbettei-s  in  man^kiughter,"  and  Rus- 
sell (1  Crimes,  466)  lays  it  down  that,  'in 
order  to  make  an  abettor  to  a  manslaughter 
a  prbicipal  in  the  felony,  he  must  be  present, 
aiding  and  abetting  the  fact  committed." 
Under  our  statute,  (section  3944,  Rev.  St 
1889,)  nil  d!stin<rtl<W8  between  principabi  and 
accessories  before  the  fact  have  been  abol- 
ished, and  an  accessory  befmre  the  fact  can 
be  indicted  and  convicted  as  a  principal. 
State  V.  Stacy,  108  Mo.  11,  15  S.  W.  Rep.  147, 
and  coses  tliere  dted.  Manslaughter  In  the 
fourth  degree,  under  the  statutes  of  this 
state,  has  ofteu  been  defined  by  this  court 
to  l>e  the  Intoitional  killing  of  a  human  be- 
ing in  a  heat  of  passion  on  a  reasonable 
provocatloa  without  malice,  and  without  pre- 
meditatlrai,  and  imder  cirenmst.inces  that 
will  not  render  the  killing  .justifiable  or  ex- 
cusable homicide;  and  section  3476  further 
defines  it  to  be  "the  involuntary  killing  of 
anotber  t^  a  weapcm,  or  by  means  neither 
cruel  nor  nnusual.  In  the  heat  of  passion,  in 
any  case  other  than  Justifiable  homicide." 
State  V.  Ellis,  74  Mo.  215;  State  y.  IMedc- 
man,  75  Mo.  570;  State  v.  Umfried,  76  Mo. 
404;  State  v.  Douglass,  81  Ma  231.  Under 
these  statutes  no  reason  Is  seen  why  two  or 
more  engaged  in  a  common  assault  upon  an- 
other may  not  be  engaged  in  the  killing  of  a 
human  being  in  the  heat  of  passion,  and 
upon  the  same  provocatlcMi,  and,  if  all  pres- 
ent are  aiding  and  abetting  each  other,  why 
they  are  not  all  prindpato,  and  equally  guilty 
of  manslaught^,  if  death  ensues,  even 
tboagb  Mily  one  strikes  the  fSatal  blow. 
There  was  evidence  to  this  effect  In  this  case, 
and  It  was  so  found  by  the  Jury.  We  per- 
ceive no  error  in  the  action  of  the  court  In 
overruling  lie  demurrer  to  the  evidence, 
and  refusing  the  two  Instructions  drawn  for 
that  purpose.  Under  the  evidence,  Baptlste 
was  a  principal,  and  not  an  accessory  before 
the  act  at  common  law,  even  under  Lord 
Hale's  definitlMi,  as  be  was  present,  not  al)- 
sent,    when   the   crime    was    committed.     1 
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Hale,  P.  0.  617;  4  BL  Comm.  37;  Bex  ▼. 
Gordon,  1  Leach,  815;  Peoide  y.  Bearss,  10 
Cal.  68;  Kclley,  Ciim.  Law,  i  49. 

3.  Defendants  complain  that  tbeir  witness 
Fred  Emuiert  was  not  permitted  to  tell  all 
the  conversation  that  occurred  l>etween 
Brown,  the  deceased,  and  Bates  Johnson, 
but,  as  in  the  case  of  Burnett,  defendant 
made  no  attempt  to  show  the  court  the  rde- 
vancy  or  materiality  of  all  tliat  conversation, 
and  the  court  did  permit  the  witness  to 
state  that  Bates  Johnson  said  tlint  he  was 
going  to  whip  Ed.  Grotjon,  and  aaked  de- 
ceased to  stay  with  him,  and  deceased  said 
that  he  would  stay  with  him.  In  the  ab- 
sence of  all  evidence  as  to  wiiat  statements 
were  excluded  or  their  nature,  we  cannot  as- 
mune  they  were  of  such  relevancy  or  impor- 
tance as  to  require  a  reversal  of  this  cause. 
Bank  v.  Aull's  Adm'r,  80  Mo.  199;  State  v. 
Douglass,  81  Mo.  231. 

4.  The  fourth  and  fifth  instructions,  read 
together,  correctly  informed  the  Jury  that  if 
the  defendants,  while  in  the  heat  of  passion, 
aroused  by  the  fighting  and  quarreling  of  de- 
ceased with  friends  and  neighbors  of  de- 
fendants, threw  the  club,  and  struck  and 
killed  Brown,  not  in  a  cmd  or  unusual  man- 
ner, and  without  malice,  and  not  In  self-de- 
fense, they  were  guilty  of  manslaughter  in 
tlie  fourth  degree;  and  if  Jos^h  Hermann 
threw  the  stick  and  killed  Brown  under  these 
circumstances,  and  that  Baptlste  was  pres- 
ent at  the  time,  aiding,  assisting,  and  help- 
ing Joseph  in  the  perpetration  of  said  assault, 
then  both  were  equally  guilty.  These  two 
Instructious  fairly  presented  the  law  of  the 
(•ii.<»(>  to  tho  Jni7.  and  defendants*  exceptions 
must  be  overruled.  There  was  evidence  to 
support  them  both.  The  other  instructions 
were  full  and  liberal  to  the  defendants  aa 
the  presumption  of  innocence,  the  benefit  of 
reasonable  doubt,  and  self-dofonse.  We  find 
no  error  in  either  of  them,  and,  there  being 
snlBdent  evidence  to  submit  the  case  to  the 
Jni7,  their  verdict  must  stand.  Judgmmt 
affirmed. 

SHERWOOD,  J.,  concurs.  BURGESS,  J., 
not  sitting. 


STATE  V.  HOBBS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  9,  1893.) 

WlTHESS— CRBOIBILITT— INSTRUCTIOKS. 

1.  An  instruction  in  a  criminal  case  that 
defendant  and  his  wife  are  competent  wit- 
nesses for  defendant;  that  the  jury  should  not 
discard  their  testimony  for  the  reason  alone 
that  one  is  defendant  on  trial  and  the  other  is 
his  wife,  but  might  consider  such  facts  in  de- 
termining their  credibility;  that,  if  they  believe 
that  any  witness  has  intentionally  sworn  falsely 
as  to  any  material  fact,  they  may  disregard  the 
whole  or  any  part  of  the  testimony  of  such  wit- 
ness,— is  erroneous,  as  telling  the  jury  by  im- 
plication to  disregard  defendant's  testimony  on 
Nome  ground,  but  not  alone  because  he  Is  de- 
fendant on  trial.  State  v.  Austin,  (Mo.  Sup.) 
21  S.  W.  Rep.  31.  followed. 


2.  Such  instruction  is  also  erroneous  in 
that  it -applies  a  similar  rule  to  the  testimony 
of  the  wife  of  defendant. 

Appeal  from  circuit  court,  Lincoln  county; 
H.  M.  Hughes,  Judge. 

Thomas  Hobbs  was  convicted  of  man- 
slaughter In  the  fourth  degree,  and  aiqteals. 
Reversed. 

Norton*  &  Avery,  for  appellant.  B.  F. 
Walko-,  Atty.  (3en.,  for  the  State. 

SHERWOOD,  J.  The  trial  in  thU  cause  re- 
sulted in  defendant  being  convicted  of  man- 
slaughter In  the  fourth  degree,  and  his  pan- 
iahment  assessed  at  fine  of  ;^500.  Among 
other  instructions  given  by  the  court  of  Its 
own  motion  was  the  following:  "The  Jnry  is- 
further  instructed  that  the  defendant  and 
his  wife  are  competent  witnesses  In  behalf 
of  the  defendant,  and  the  inry  should  not 
discard  their  testimony  for  the-  reason  alone 
that  one  is  the  defendant  in  this  case  and 
on  trial,  and  the  other  Is  his  wife,  bat  sncfa 
facts  may  be  considered  by  the  Jury  in  de- 
termining the  credit  to  be  given  to  their  re- 
spective testimony;  and  the  Jury  is  fnrtbor 
Instructed  that  they  are  the  sole  Judges  of 
the  credibility  of  the  witnesses  and  of  the 
weight  of  the  evidence,  and,  if  the  Jury  be- 
lieve from  the  evidence  that  any  witness  has 
Intentionally  sworn  falsely  as  to  any  mate- 
rial fact  in  the  case,  then  they  are  at  liber- 
ty to  disregard  the  whole  or  any  part  of  tbt- 
testlmony  of  such  witness."  This  instruc- 
tion, BO  far  as  the  defendant  is  concerned.  Is 
the  cotmterpart  of  one  given  by  the  same- 
learned  Judge  in  Austin's  Case,  21  S.  W. 
Rep.  31,  which  was  one  cause  of  reversal  In 
that  case.  The  instruction  here  is  doubly  er- 
roneous, for  the  reason  that  a  similar  rule  ia 
laid  down  in  it  as  to  the  wife  of  defendant. 
Judgment  reversed,  and  cause  remanded. 
All  concur. 


STATE  V.  RECTOR. 

(Supreme  Court  of  Missouri.  Division   Na  2. 

Nov.  9,  1883.) 

HoMioina  —  IsDicruKn  —  Evidence— 8rm- 

CIBNCT. 

1.  Where  an  indictment  for  murder  under- 
takes to  charge  that  the  crime  was  committed 
by  an  assault  with  some  heavy  weapon,  to  the 
jurors  unknown,  the  omission  of  the  won! 
''with"  is  fatal. 

2.  Where  the  concluding  part  of  an  indict- 
ment for  murder  states  merely  that  the  accused. 

"him,    the    said   ,    in    manner    and    form 

aforesaid,  did  kill  and  murder."  etc.,  omittinr 
"by  the  means  aforesaid,  feloniously,  willfully, 
deliberately,  premedltatedly,  and  of  their  malice 
aforethought, '  it  is  fatally  defective. 

3.  Where  the  evidence  of  defendant's 
brother,  an  eyewitness,  and  of  the  person  who 
did  the  killing,  and  of  defendant,  wlio  is  char- 
ged merely  with  aiding  and  abetting,  shovs 
that  defendant  did  not,  by  word  or  act.  aid. 
abet,  or  assist  the  person  who  did  the  killinfr. 
and  the  other  evidence  tends  to  corroborate 
rather  than  to  contradict  the  statements  of 
such  witnesses,  a  verdict  of  guilty  ia  not  sup* 
ported  by  the  evidence. 
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Appeal  from  circuit  court,  Perry  county; 
Jiiiues  D.  Fox,  Judge. 

John  Kector  was  conrlcted  of  murder  in 
tho  second  degree,  and  he  appeals.  Re- 
versed, and  defendant  ordered  discharged. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  SHERWOOD,  J.: 

The  defendant  was  tried  for  the  crime  of 
murder  in  the  first  degree,  resulting,  after  a 
severance  granted,  In  conviction  of  the  sec- 
ond degree  of  that  offense;  punishment,  10 
years  in  the  penitentiary.  The  charging 
part  and  conclusion  of  the  indictment  uuder 
■which  the  trial  occurred  are  as  follows: 
"That  Henry  Willis,  on  the  1st  day  of  June, 
A.  D.  1802,  at  the  county  of  Perry  and  state 
of  Missouri,  in  and  upon  the  body  of  one 
Chailes  Gargile,  then  and  there  being,  feloni- 
ously, willfully,  deliberately,  premedltatedly. 
An  purpose,  and  of  his  malice  aforethought, 
did  make  an  assaidt,  and  that  the  said 
Henry  Willis  some  heavy  weapon  or  in- 
strument, to  those  JurcMTS  unknown,  which 
which  said  instrument  or  weapon  he,  the 
Henry  Willis,  in  his  hands  then  and  there 
had  and  bdd,  then  and  there,  felonious- 
ly, willfully,  dellberatdy,  premedltatedly,  on 
purpose,  and  of  his  malice  aforethought,  did 
forcibly  strike  and  beat  the  said  Charles  Oar- 
Kile  in  and  upon  the  body  of  the  said  Charles 
Cargile,  fracturing  and  breaking  the  neck 
of  the  said  Charles  Oorgile,  giving  to  him, 
the  said  Charles  Oargile,  a  nuwtal  Injury, 
of  which  said  mortal  injury  be,  the  said 
Charles  Oargile,  did  then  and  there  instant- 
ly die;  and  that  John  Rector  then  and  thore, 
feloniooaly,  willfully,  deliberately,  premedl- 
tatedly, on  purpose,  and  of  his  malice  afwe- 
thooght,  was  present,  aiding,  helping,  abet- 
ting, comforting,  assisting,  and  maintaining 
the  said  Henry  Willis  in  the  felony  and  mur- 
der af(H-esald,  in  manner  and  form  aforesaid, 
to  do  and  commit  And  the  Jurws  aforesaid, 
upon  their  oath  aforesaid,  do  say  that  the 
said  Henry  Willis  and  John  Rector  him,  the 
said  Gborles  Oargile,  in  manna:  and  form 
aforesaid,  did  kill  and  murder,  against  the 
peace  and  dignity  of  the  state.  John  B.  Da- 
vis. Prosecuting  Attorney." 

The  sut>stanoe  of  the  testimony  In  this 
case  as  to  bow  Oargile  came  to  his  death 
is  embodied  In  the  following  statement  Sher- 
iff Anderson  testified  to  as  having  been  made 
by  Willis  to  him:  "L.  M.  Anderson,  being 
produced,, 8 worn,  and  examined  on  the  part 
of  the  state,  testified  as  follows:  'I  am  the 
sheriff  and  Jailer  of  Perry  county,  and  as 
such  have  had  defendant  and  Henry  Willis 
in  my  custody  since  their  commitment  to  JaU 
on  the  charge  of  murdering  Oharles  Oargile. 
Rector  made  no  statement  to  me  about  the 
dUIlculty  with  Oargile,  but  Willis  made  a 
statement  in  the  presence  of  Rector.  Willis 
said  that  they  (meaning  the  Rector  family, 
inctoding  Willis)  had  been  run  out  of  their 
shanty  by  the  high  water,  and  that,  on  the 
morning  of  the  day  Cargile  died,  (the  water 
baring  gone  down  before  that,)  he  and  John 


Rector,  Ed.  Rector,  and  old  man  Rector  went 
up  to  the  cabin  to  dean  it  out  Tliat,  when 
they  got  there,  old  man  Cargile  was  there. 
That  Onrgile  said  to  Willis,  "It  looks  pretty 
luxlous  here."  That  Willis  replied,  "If  you 
call  mud  and  water  luxlous,  I  guess  it  is." 
That  Cai-glle  then  said  to  Willis,  "Did  you 
see  any  of  my  posts  down  here?"  That 
WiUis  answered,  "There  ain't  any  of  your 
posts  here."  That  Oargile  then  said  to  Wil- 
lis, "You  are  a  damned  lying  son  of  a  bitch." 
That,  at  the  time  of  saying  this,  Cargile 
drew  his  knife.  That  Willis  then  ran  at 
Cargile,  and  bit  him  with  his  fist  on  the  riij^it 
side  of  the  neck.  That  Willis  then  ran  back, 
and  took  the  hoe  off  of  Rector's  shoulder,  and 
hit  Cargile  on  the  back  with  it  as  Cargile 
was  coming  at  him  with  an  open  Imlfe,  and 
that  he  then  ran  after  CargUe  as  the  latter 
started  to  run,  and  threw  the  hoe  at  him, 
and  hit  him  on  the  hip.  That  Carole,  after 
running  a  little  piece,  turned  around,  and 
said  to  Willis,  "You've  played  heU."  Willis 
made  the  statements  detailed  by  me  a  few 
days  after  he  was  put  in  Jail,  some  time  In 
the  fore  part  of  June,  1892,  and  has  made  the 
same  statement  to  me  at  different  times 
since  then.  He  made  the  statement  of  the 
occurrence  given  by  me  before  he  had  had 
any  opportunity  of  seeing  and  consulting  a 
lawyer.  He  and  Rector  had  no  ooimsel  until 
the  court  appointed  counsel,  at  the  October 
term,  1892.' " 

The  testimony  of  Edward  Rector,  a  broth- 
er of  defendant,  in  its  material  portions,  is 
aa  follows:  "On  the  morning  of  the  day  Car- 
gile died,  my  father,  William  Rector,  my 
brother,  John  Rector,  Henry  Willis,  and  my- 
self went  to  our  shanty  to  clean  It  out,  so 
that  we  could  move  back  into  it.  We  had 
been  run  out  of  the  shanty  some  weeks  be- 
fore that  by  high  water,  and  had  been  camp- 
ing at  a  high  place  in  a  tent  some  three  or 
four  hundred  yards  south  of  the  shanty. 
We  took  a  hoe  along  with  us  to  scrape  the 
mud  out  of  the  shanty.  John  Rector  carried 
the  hoe,  and  walked  in  front  Willis  was 
close  behind  hhn,  and  my  father  and  I  last. 
When  we  got  to  the  shanty  we  found  Oharles 
Oargile  there.  He  was  standing  by  a  pen 
about  fifteen  or  twenty  steps  from  the  shan- 
ty. He  spoke  to  Willis,  and  Willis  stopped 
to  talk  to  him.  My  father  and  I  passed  by 
them,  and  went  on  into  the  shanty.  John 
Rector,  the  defendant,  also  passed  by  them, 
and  came  as  far  as  the  shanty  door.  About 
the  time  that  we  got  into  the  shanty,  I  heard 
Oargile  call  Henry  WiUls  'a  damned  lying 
son  of  a  bitch,'  and  threaten  to  cut  his  guts 
out  I  then  looked  out  of  the  shanty  door, 
and  saw  Henry  Willis  backing  towards  the 
shanty,  while  Oargile  was  coming  at  him 
with  Us  knife  open.  Willis  backed  quickly 
until  he  reached  the  front  of  the  shanty 
door,  where  John  Rector  was  standing,  with 
the  hoe  In  his  hand.  WIUIb  then  grabbed 
the  hoe  out  of  John's  hands,  and  struck  Car- 
gile with  it  on  the  left  side.    Cargile  then 
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tnrned  to  ruu,  and  Willis  took  two  or  three 
steps  after  biiu,  and  threw  the  hoe  at  blm, 
striking  him  on  the  hip.  Cargile  continued 
to  run  until  he  got  inside  of  the  field,  when 
be  turned,  and  said  to  WilUs:  'You're  played 
hell,  Grod  damn  you.'  The  hoe  with  which 
Willis  struck  Cargrile  was  a  light  garden  hoe. 
On  the  day  before  this  difficulty,  John  Long 
told  Henry  WiUis  and  John  Rector,  in  my 
presence,  that  Charles  Cargile,  on  the  Sat- 
urday previous,  had  said  he  intended  to 
shoot  them  (Rector  and  WUIU)  on  sight. 
John  Rector,  the  defendant,  took  no  part  in 
the  cUfficulty  mentioned  by  me.  He  did  not 
give  Willis  the  hoe  to  strike  Cargile  with. 
Willis  snatched  it  from  him.  If  Willis  had 
not  struck  Cargile  with  the  hoe,  Cargile 
would  hare  cut  him  with  the  knif&  Cargile 
was  close  to  him,  and  coming  at  him  as  he 
backed  and  sti-uck  with  the  hoe.  CorgUe 
held  the  knife  open  and  drawn  ready  to 
strike.  A  was  a  long  blade.  [Here  witness 
is  shown  the  knife  identified  by  WilUe  Car- 
gile and  others.]  That  looks  like  the  knife 
Cargile  had.  He  had  the  big  blade  open 
when  he  was  coming  at  Willis.  If  WiUis 
hadn't  backed  very  fast,  Cargile  would  hare 
cut  him  before  be  got  hold  of  the  hoe.  I 
-did  not  see  Cargile  fall  in  the  field  after  the 
difficulty  was  over.  I  went  back  into  the 
shanty,  and  helped  clean  it  out  The  door  of 
the  shanty  is  on  the  south  side.  Cargile  ran 
around  the  house,  and  went  north,  towards 
his  house,  after  the  fight  I  did  not  see 
Willis  bit  Cargile  with  his  fist  I  suppose 
this  took  place  before  I  looked  out  of  the 
shanty.  John  Rectw  and  Henry  WlUls  help- 
ed us  rake  mud  out  of  the  shanty  for  about 
•n  hour  after  the  fight  was  over.  They  then 
took  the  boat  and  said  they  were  going  to 
Peter  Tucker's.  They  came  back  about  four 
o'dock  P.  M.  During  the  day  we  got  moved 
back  into  the  shanty.  John  and  Willis  staid 
around  the  shanty  that  evening  and  night  We 
heard  two  shots  fired  at  about  eight  o'clock. 
We  all  went  to  bed  that  evening  at  about 
an  hour  and  a  half  after  sundown.  When 
we  heard  the  shots  we  looked  out,  but  did 
■ot  see  or  hear  anything.  •  •  •  At  about 
four  o'clock  on  the  afternoon  of  the  day  aft- 
er the  inquest  John  Rector,  Henry  WiUis, 
and  I  stiirted  to  Peter  Tucker's  after  some 
tobacco.  We  were  in  the  boat  and  rowing 
across  the  bayou,  when  we  beard  two  shots, 
one  right  after  the  other,  close  to  us,  and 
heard  the  shot  strike  around  us.  One  shot 
passed  through  my  hat  We  looked,  and 
saw  several  men  coming  towards  us.  After 
fbe  shooting  commenced,  Willis  said,  "Let's 
Jump  out,  or  they  will  hit  us.'  Accordingly, 
John  Rector  and  Willis  Jumped  out  nnd 
waded  through  the  water.  I  staid  In  the 
boat  When  the  shooting  commenced,  John 
was  rowing,  Willis  was  sitting  in  the  stern, 
and  I  in  the  bow,  of  the  boat  The  first  I 
heard  was  the  shooting.  They  never  halted 
«s  before  they  shot  I  did  not  hear  anybody 
halloo    'Halt!'    until   after   two   shots   were 


fired.  I  did  not  know  anybody  except  me 
and  John  and  Henry  were  around  until  I 
heard  the  guns  go  c^  and  heard  the  shot 
hitting  around  us.  John  and  Henry  Jumped 
out  and  ran.  In  order  to  keep  Crom  being 
shot" 

The  testimony  of  Willis,  the  coindictee  of 
defendant  in  so  far  as  important  to  be  quot 
ed,  is  this:  "On  the  morning  of  the  difflcnlty. 
at  about  seven  or  eight  o'clock,  I  went  with 
my  cousins  John  and  Ed.  Rector  and  mynn.-le 
William  Rector  from  our  tent  to  the  shauty. 
We  went  to  clean  the  mud  oat  of  the  shan- 
ty, in  order  to  move  back  Into  it  The  wa- 
ter then  had  gone  down,  and  left  the  shan- 
ty. John  Rector  carried  a  small  garden  hoe 
on  his  shoulder,  to  be  used  in  scraping  the 
mud  out  of  the  shanty.  When  we  nenred 
the  shanty,  we  saw  Cargile  standing  by  a 
log  pen  close  to  the  shanty.  I  was  in  front 
and  he  spoke  to  me,  saying,  'Good  mornin):. 
Willis.'  I  said,  'Oood  morning,'  to  answer 
him.  He  said,  'This  looks  bilious  down  here.' 
I  said,  'Yes.'  He  then  began  to  talk  about 
some  posts  he  had  lost  by  the  overflow,  and 
asked  me  if  I  had  seen  anything  of  them. 
I  told  him  no;  that  thoe  w»e  nmie  ot  his 
posts  about  there.  He  then  called  me  a 
damned  liar,  and  drew  bade  to  bit  me.  He 
was  in  reach  of  me,  and.  In  urdet  to  prevent 
him  ftom  striking  me,  I  hit  him  with  my 
fist  on  the  left  side  of  the  neck,  under  and 
in  front  of  the  ear.  Cargile  then  drew  his 
knife,  and  rushed  at  me  with  it  open,  say- 
ing: 'You  damned  lying  son  of  a  bitch,  I  will 
cut  your  guts  out'  Old  man  Rector  and  Ed. 
Rector  had  passed  by  us  before  the  diffi- 
culty had  commenced,  and  gone  into  the 
shanty.  John  Rector  had  also  passed  us, 
and  stopped  close  to  and  .in  front  of  the 
shanty  door.  John  was  standing  in  front  of 
the  shanty  door  when  Cargile  drew  the  knife 
and  run  at  me.  I  backed  quickly  to  the 
shanty  door,  wber^  John  was  standing  hold- 
ing the  hoe.  I  asked  him  to  give  it  to  me. 
and,  as  he  didn't  hand  it  to  me,  I  grabbed 
it  out  of  his  hands,  and  struck  Cargile  with 
it  twice,  once  on  tlie  side  and  arm,  and  once 
on  the  back.  Cargile  then  turned  and  ran. 
and,  as  he  did  so,  I  followed  him  two  or 
three  steps,  and  threw  the  hoe  at  him.  hit- 
ting him  on  the  hip.  CargUe  ran  north,  to- 
wards his  house.  After  he  had  run  about 
forty  or  fifty  steps,  he  turned  and  said. 
'Willis,  you've  played  hell.'  I  ccpUed,  'I 
don't  know  whether  I  have  or  not'  The 
last  I  saw  of  Cargile  he  was  still  going 
through  the  field  towards  his  house.  Th« 
he  fell  and  lay  still.  It  is  about  three  hun- 
dred yards  from  our  shanty  to  OBrgile't 
house.  John  Rector  took  no  hand  in  the 
difficulty  between  me  and  Cargile.  He  did 
not  strike  nor  attempt  to  strike  Cargile.  Be 
didn't  aid  or  abet  me  in  any  way  in  the 
difficulty.  I  hit  Cargile  with  my  fist  and 
with  the  hoe,  as  I  have  stated,  in  a^f-defense. 
If  I  hadn't  struck  Cargile  with  the  hoe,  be 
would  have  cut  me  with  his  knife.    He  mn 
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at  me,  aud  vtaa  nearly  dose  enough  to  cat 
me  when  I  hit  him  with  the  hoe.  [Here  wit- 
ness Is  shown  the  knife  identified  as  being 
foiind  close  to  Carglle's  body  by  other  wit- 
ness.] That  looks  like  the  knife  Cargile  had 
In  his  hand  when  he  rushed  at  me.  He  had 
the  big  blade  open.  I  did  not  see  Oarj^e  fall 
In  the  field.  After  watching  him  for  a  short 
time  as  he  went  north  towards  bis  house, 
I  went  Into  onr  shanty,  and  helped  clean  It 
ont.  I  helped  for  an  hour  or  so,  and  then, 
In  company  with  defendant,  John  Sector, 
took  the  boat,  and  went  to  Peter  Tucker's. 
We  returned  to  the  shanty  about  four  o'clock 
in  the  afternoon,  and  remained  there  nntU 
atiout  nine  o'clock  next  morning,  when  we 
again  went  to  Tucker's.  Beturnlng  again 
early  In  the  afternoon,  we  remained  around 
the  shanty  until  the  next  day  at  about  four 
o'clock  in  the  afternoon,  when  John  and  Ed. 
Rector  and  I  started  in  the  boat  to  Tucker's 
to  get  some  tobacco.  We  had  just  got  In 
the  boat,  and  were  going  over  the  bayou, 
when  we  heard  two  shots  fired,  one  right 
after  the  other,  and  heard  the  shot  striking 
all  around  us.  I  said  to  the  boys,  'We'd  bet- 
ter Jump  out,  or  well  get  hit'  As  soon  as 
I  said  this  John  and  I  both  Jumped  out,  loar- 
ing  Ed.  Rector  sitting  in  the  boat  We  ran 
across  the  water,  and  made  our  way  towards 
Peter  Tucker's.  We  were  afterwards  arrest- 
ed, about  a  quarter  of  a  mile  from  and  in 
sight  of  Mr.  Tucker's  house.  We  Jumped  out 
of  the  boat,  and  ran  to  save  our  lives, 
rniey  were  shooting  at  us,  and  we  were 
afraid  we  would  be  shot  If  we  stayed  in  the 
boat.  A  third  shot  was  fired  after  we  Jump- 
ed out  The  first  I  heard  was  the  shooting. 
I  heard  no  one  halloo  'Halt!'  before  the 
shooting  commenced." 

The  testimony  of  the  defendant  fully  cor- 
roborates that  of  the  other  witnesses  whoso 
testimony  has  already  been  quoted.  Other 
evidence  tends  in  the  same  direction;  for  in- 
stance, the  body  of  Cargile  was  found  by  his 
Boa  in  his  own  field  about  8  o'clock  In  the 
evening  of  the  day  of  the  homicide,  and  close 
to  it  was  his  knife,  with  the  largo  blade  open, 
and  indications  of  Isnee  and  finger  prints  in 
the  soft  mud,  showing  that  he  had  fallen 
there,  and  there  were  tracks  of  one  man 
leading  to  where  the  body  had  apparently 
fallen,  and  the  trades  of  two  men  ccHoalng  and 
going  towards  that  spot.  This  was  a  little 
over  half  way  towards  Oargilo's  lioxise  from 
that  of  Hector's,  the  houses  being  some  300 
yards  apart  There  were  no  wounds  on  the 
body  of  deceased  which  could  have  caused 
death,  except  perhaps  a  contusion  (without 
any  abrasion  of  the  skin)  between  the  cheek 
and  the  neck,  which  probably  had  been 
caused,  as  testified  by  Dr.  McMenomy,  a  wit- 
ness for  the  state,  by  a  sand  bag  or  by  the 
fist  This  pbysldan  thought  the  neck  of  de- 
ceased was  dislocated  dose  to  the  skull,  and 
that  he  did  not  think  Cargile  could  have 
reached  the  point  where  bis  body  was  fouua 
after  receiving  such  an  Injury;  but  he  ad- 


mitted it  was  possible  for  the  dislocation  to 
have  been  caused  by  the  fall  on  the  ground 
where  the  body  lay,  and  that  a  man  might 
have  his  neck  slightly  Injured  by  a  blow, 
and  then  the  dislocation  be  completed  by  a 
fall;  and  he  finally  admitted,  also,  that  he 
could  not  tell  how  or  where  tiie  dislocatioa 
occurred.  There  was  no  autopsy  of  Car- 
glle's body. 

Dr.  Waters,  a  witness  for  defendant,  testi- 
fied that  "there  can  be  a  displacement  of  the 
vertebrae  without  compression  of  the  spinal 
ccdumn.  A  blow  upon  the  neck  might  cause 
the  rupture  of  a  blood  vessel,  thereby  caus- 
ing an  effusion  of  blood,  in  which  event  one 
could  move  and  travel  until  the  effusion  com- 
pressed the  spinal  column.  It  is  possible, 
but  not  probable,  that  the  turning  of  the 
neck  and  head  of  deceased  by  Dr.  McMen- 
omy Increased  the  dislocation.  The  proba- 
bility from  Dr.  McMenomy's  testimony  is 
that  CargUe  died  from  the  rupture  of  a  blood 
vessel  and  consequent  effusion  of  blood, 
which  finally  compressed  the  spinal  con), 
causing  death.  In  this  ev«nt  the  victim  of 
the  violence  would  be  able  to  ti-avel  a  con- 
siderable distance  after  receiving  the  Injury. 
It  is  possible  that  a  person  may  receive  a 
partial  dislocation  of  the  neck,  and  that  aft- 
erwards the  dislocation  may  be  completed 
by  a  f&ll.  Dr.  McMenomy  did  not  make  a 
sufildent  examination  of  the  neck  of  de- 
ceased to  determine  whether  or  not  his  death 
was  instantaneous  on  receiving  the  injury. 
A  person  so  Injured  might  after  the  injury 
have  traveled  a  consldenible  distance." 

The  testimony  of  Dr.  Morton,  another  wit- 
ness for  defendant,  supports  that  of  Dr.  Wa 
ter&  There  was  testimony  of  ttu-eats  on  the 
part  of  deceased  towards  Willis  and  defend- 
ant, and  of  the  latter  towards  deceased.  It 
also  appeared  in  evidence  that  these  threats 
had  been  communicated.  It  was  also  shown 
In  evidence  that  on  the  morning  of  the  homi- 
cide, and  shortly  after  its  occiurreuce,  Willis 
and  defendant  went  over  to  Peter  Tucker's, 
and  there,  it  seems,  Willis  related  to  Tuck- 
er that  he  had  ^ven  deceased  a  whipping; 
and  when  this  statement  was  repeated  by 
Tucker  to  his  daughter  Mollle  Allen,  in  the 
presence  of  WiUis  and  defendant  neither  of 
them  denied  It  and  thereupon  defendant  re- 
marked, "Cargile  got  enough  before  he  run." 
There  was  also  testimony  to  the  effect  that 
on  a  prior  occasion,  some  weeks  befor?  tlie 
homicide,  Annie  Beditol,  another  daughter 
of  Peter  Tucker,  heard  defendant  and  Willis 
laughing  about  running  deceased  over  the 
water  In  a  flat  boat  at  which  time  threats 
of  def^dant  towards  Cai-glle  were  made. 
There  was  also  testimony  that  two  witnesses, 
who  were  going  in  a  boat  on  the  bayou  oa 
tile  afternoon  of  the  homiddc,  saw  defendant 
going  north,  towards  where  the  body  of  Car- 
gile was  afterwards  found.  One  of  the  wit- 
nesses says  dofendiint  w;is  "sneaking" 
towards  that  spot.  Both  agree  that  he  wa* 
in  about  25  yards  of  where  the  body   was 
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found.  Ttkej  hallooed  at  him,  when  he 
stopped,  loiAed  around,  and  changed  hi* 
course,  and  went  back  southwajil,  In  the  op- 
posite direction  from  which  he  had  come, 
going  towards  the  Rector  shanty. 

This  is  the  substance  of  the  testimony. 
Anything  material  heretofore  omitted  In  It 
will  be  adverted  to  further  on. 

.lolin  V.  Noell  and  Chas.  A.  KilUan,  for  ap- 
pellant. R.  P.  Walker,  Atty.  Gen.,  for  the 
State. 

SHERWOOD,  J.,  (after  stating  the  facts.) 
1.  The  Indictment  In  this  cause  Is  clearly 
bad,  and  this  for  sereral  reasons:  (a)  be- 
cause, the  word  "with"  being  omitted  there- 
from, there  Is  no  allegation  showing  with 
what  the  alleged  homicidal  act  was  done. 
In  criminal  prosecutions  everything  consti- 
tuting the  offense  must  be  set  forth  with 
certainty  and  clearness;  nothing  must  be  left 
to  be  implied.  This  is  true  of  all  felonies. 
Hawkins  says  "that  In  an  Indictment  noth- 
ing material  sh-ill  be  taken  by  Intendment  or 
implication."  2  Hawk.  P.  0.,  c.  25,  {  61. 
If  an  essential  word  be  dropped,  It  is 
fatal  Whart  Crlm.  PI.  (9th  Ed.)  5  275, 
and  oases  cited,  (b)  The  indictment  Is  also 
faulty  In  that  it  has  not  the  proper  conclu- 
sion. "Did  kill  and  murder"  is  wholly  in- 
sufficient The  indictment,  In  its  conclusion, 
should  have  alleged:  "And  so  the  Jurors 
aforesaid,  npon  their  oath  aforesaid,  do  say 
that  the  said  Henry  Willis  and  John  Rector 
lilm,  the  said  Charles  Oargllo,  in  manner 
and  form  aforesaid,  and  by  the  means  afore- 
said, feloniously,  willfully,  dellberatolj-,  pre- 
medltatedly,  and  of  their  malice  aforethought, 
did  kill  and  murder,"  etc.  State  v.  Meyers, 
99  Mo.  107,  12  S.  W.  Rep.  516;  2  Bish.  Grim. 
Proc.  a  541,  .">4S;  Whart.  Horn,  g  849;  Com. 
V.  Gibson,  2  Va.  Gas.,  loc.  clt.  74;  3  Chit 
Crlm.  Law,  737,  779;  Kelly,  Crlm.  Law, 
(2d  Ed.)  §  503.  Any  material  omission  in  the 
ooncluslcm  of  an  indictment  Is  as  fatal  as 
If  occurring  In  any  other  portion  of  the  in- 
strument.   State  V.  Pemberton,  30  Mo.  376. 

2.  The  evidence  in  this  cause  Is  entirely 
ladUng  in  every  constituent  element  neces- 
sary to  establish  the  guilt  of  defendant.  This 
is  apparent  for  several  reasons:  The  evi- 
dence shows  beyond  peradventure  that  de- 
fendant did  not,  by  woi-d  or  act,  aid,  abet, 
or  assist  Willis  in  striking  Carglle  either  with 
flst  or  hoe.  This  appears  in  the  clearest 
possible  manner  by  the  testimony  of  Ed. 
Rector,  and  by  that  of  Willis,  who  entir^ 
oxonerates  defendant  from  any  participation 
In  the  acts  resulting  in  Carglle's  death. 
Though  the  probative  force  of  defendant  was 
affected  by  the  record  of  his  conviction  for 
larceny,  yet  still  that  record  did  not  destroy 
his  competency  as  a  witness,  and  he  testi- 
fies to  substantially  the  same  facts  as  Willis 
and  Ed.  Rector.  There  is  no  testimony  to 
the  contrary.  In  fact,  the  evidence  tends  to 
corroborate  the  statements  made  by  the  three 


witnesses  Just  moittoned.  CargQe  Is  foimd 
dead,  with  his  knife  open  lying  by  his  side, 
the  soft  mud  indicating;  that  be  bad  walked 
and  fallen  there.  The  contusion  betweea  Us 
cheek  and  his  neck  is  shown  by  the  testi- 
m<my  of  one  of  the  phystdans  misbt  kn* 
resulted  from  a  blow  of  the  fist;  and  the 
testimony  of  other  physicians  shows  tbat.  If 
the  death  did  result  from  a  blow  of  the  list, 
it  was  in  consequence  of  a  rupture  of  a  blood 
vessel,  which  produced  a  fatal  pressure  on 
the  spinal  cord,  and  that  in  such  drcmn- 
stances,  a  person  suflerins  from  sodi  an 
Injury  might  be  able  to  walk  as  tai  as 
Carglle  is  said  to  hare  walked  1>efore  he  fdL 
Besides,  as  no  autopsy  was  held.  It  is  im- 
possible to  tell  what  renUy  did  cause  Oar- 
glle's  death,  and  so  one  of  the  physicians 
testified.  He  may  have  died  as  a  result  ot 
heart  disease  or  of  one  of  the  "thousand 
natural  shocks  that  flesh  Is  heir  to."  It  Is 
true  that  defendant  did  not,  after  discov- 
ering that  Carglle  still  laid  where  he  felL 
obey  the  dictates  of  humanity,  by  golag  to 
his  assistance,  or  by  informing  the  neighbor- 
hood at  the  sad  affair;  but  defendant  was 
not  tried  on  the  humanity  counts,  and  there 
is  no  evidence  to  be  found  in  the  record  tliat 
defendant  attempted  to  escape.  The  <>n- 
deavor  to  escape  being  shot,  by  junipin:: 
Into  the  water,  Is  a  widely  diffo'ent  thing. 
If  the  evidence  did  show  an  attempt  to  es- 
cape, that  fact,  standing  alone,  would  not 
be  sufficient  "In  criminal  trials  the  party 
accused  is  entitled  to  the  hem-fit  of  ili  • 
legal  presumption  in  favor  of  Innocence, 
which  in  doubtful  cases  Is  always  sufficient 
to  turn  the  scale  in  his  favor.  It  Is  there- 
fore a  rule  of  criminal  law  that  the  guilt  of 
the  accused  must  be  fuUy  proved.  Neither 
a  mere  preponderance  of  evidence,  nor  any 
weight  of  preponderant  evidence,  Is  sufiBdent 
for  the  purpose,  unless  It  generate  full  be- 
lief of  the  fact  to  the  exclusion  of  all  rea- 
sonable doubt  •  *  *  And  this  degree  ot 
oonvlction  ought  to  be  produced  when  tl»e 
facts  proved  coincide  with,  and  are  legally 
sufficient  to  establish,  the  truth  of  the  hy- 
pothesis assumed,  nnmdy,  the  guilt  of  the 
party  accused,  and  are  inconsistent  with  any 
other  hypothesis;  for  it  is  not  enough  that 
the  evidence  goes  to  show  his  guilt;  It  must 
be  inconsistent  with  the  reasonable  mippoil- 
tlon  of  his  Innocence."  2  Greenl.  Ev.  (14th 
Ed.)  §  29.  Suspicions,  however  strong,  or 
probabilities,  however  Ri'eat.  will  not  :in- 
swer.  Even  a  prima  facie  case  will  not 
warrant  a  conviction.  Oj^etree  v.  State,  2S 
Ala.  693,  and  cases  cited. 

8.  Whatever  may  have  been  the  guilt  of 
Willis,  there  is  nothing  In  the  evidence  to 
Implicate  the  defendant  But  if  Willis,  in 
doing  wliat  he  did  do,  was  only  engaged,  so 
far  as  the  evidence  shows,  in  his  lawful 
self-defense,  then  clearly  no  culpability  could 
attach  either  to  him  or  to  defendant  al- 
though the  latter  encouraged  or  aided  him 
In  doing  an   act   lawfid   In   Itself.    2   BLsh. 
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New  Crim.  Law,  1 1259;  1  Bisb.  Crlm.  Law, 
S  877;  1  East,  P.  C.  280.  The  trial  coiirt 
,SAX9  an  Instruction  embodying  tlie  view  Just 
presented,  and  tills,  under  the  authorities, 
was  correct.  As  there  Is  no  evidence  which 
supports  the  rerdict,  the  judgment  will  be 
reversed,  and  the  defendant  discharged. 

As  to  clause  (a)  of  the  first  paragraph,  no 
•i^lnlon  is  expressed  by  my  associates.  Judge 
GANTT  is  in  favor  of  reversing  and  remand- 
iDS.    BURGESS,  J.,  concurs, 


STATE  V.  BANKS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  21,  1893.) 

HCIIDSR — IXDIOTMEJfT— EVIDESTCE— CONTINnASOB. 

1.  It  is  not  error  to  overrnle  a  motion  for 
■a.  tliird  continuance  on  the  ground  of  the  ab- 
-sence  of  material  witnesses,  if  defendant  has 
not  used  proper  diligence  in  trying  to  obtain 
their  depositions  or  attendance. 

2.  Where,  before  the  instructions  to  the 
jury,  an  absent  witness  is  brought  into  court, 
and  leave  is  given  defendant  to  examine  him, 
be  cannot  complain  of  the  refusal  of  the  court 
to  grant  a  continuance  on  account  of  the  al>- 
sence  of  that  witness. 

3.  An  indictment  charing,  in  the  conclu- 
sion, that  defendant  "maliciously,  premeditated- 
ly,  and  of  malice  aforesaid,  did  kill  and  murder 
deceased,  against  the  peace  and  dignity  of  the 
state,"  sufficiently  charges  murder. 

4.  Where,  in  a  criminal  case,  the  inference 
of  guilt  can  be  reasonably  drawn  from  the  evi- 
dence, the  verdict  will  not  be  interfered  with 
on  the  ground  of  the  insufficiency  of  evidence. 

Appeal  from  criminal  court,  Johnson  coun- 
ty; John  B.  Ryland,  Judge. 

Charles  Banks  was  convicted  of  murder, 
flnd  appeals.    Affirmed. 

L  W.  'VBiitsett  and  A.  S.  Hammer,  for  ap- 
pellant. R.  F.  Walker,  Atty.  Gen.,  and  Mor- 
ton Jourdan,  Asst  Atty.  Gen.,  for  the  State. 

BURGESS,  J.  Defendant  was  convicted 
:at  the  April  term,  1893,  of  the  criminal  court 
of  Johnson  county,  of  murder  in  the  first  de- 
gree, for  shooting  with  a  pistol,  and  killing, 
.one  Isaac  Palmer,  at  Sedalla,  Pettis  county, 
on  the  2gth  day  of  August,  1892.  The  indict- 
ment was  found  in  the  latter  county,  where 
the  offense  was  committed,  and  the  venue 
subsequently  cbanged,  on  the  application  of 
defendant,  to  the  criminal  court  of  the  coun- 
ty of  Johnson.  At  the  April  term,  1893,  of 
<he  Jolmson  criminal  court,  the  defendant 
filed  his  third  application  for  a  continuance 
on  the  ground  of  the  absence  of  witnesses, 
and  the  second  application  on  account  of  the 
absence  of  one  John  AViiliams  and  Nelson 
Frazier,  which  was  by  the  covirt  overruled. 
An  attachment  was  Issued  for  Frazier,  and 
be  was  brought  into  court  during  the  trial. 
The  case  Is  here  on  defendant's  appeal.  No 
brief  has  been  filed  in  behalf  of  defendant. 

The  evidence  discloses  the  following  state 
of  facts:  On  the  29th  day  of  August,  1892, 
-several  negroes  bad  congregated  in  the  Main 
.•Street   Pool   Room   at    Sedalia.    This    pool 


loom  was  conducted  by  two  negroes,  and  in 
It  was  a  pool  table,  billiard  table,  card  table, 
a  stove,  and  some  chairs.  That  among  sev- 
eral negroes  present  were  the  defendant. 
Banks,  and  the  deceased,  Pnlmer.  That  im- 
mediately before  the  difficulty  the  deceased 
was  sitting  on  the  pool  table,  in  the  south 
side  of  the  pool  room,  and  defendant  was  at 
the  northeast  comer  of  the  pool  room.  Tlnit, 
after  some  talk  between  the  deceased  and  de- 
fendant about  a  game  of  craps,  the  defendant 
started  wallung  in  the  direction  of  the  de- 
ceased, with  a  drawn  revolver  in  his  hand, 
saying,  "Ton  have  been  bulldozing  me  all  the 
time,"  when  deceased  replied  he  "hadn't  been 
doing  anything  to  him."  Defendant  said,  "I 
have  a  notion  to  shoot  you,"  put  his  pistol  in 
his  pocket,  and  went  around  where  decensfd 
wns  sitting  on  the  table,  and  said,  "I  will 
fight  you  a  fair  fist  fight,  if  you  want  to 
fight,"  when  deceased  replied:  "I  do  not 
vrant  to  fight  I  do  not  want  to  fight  you." 
And,  as  defendant  advanced  towards  de- 
ceased, deceased  got  down  off  ot  the  table,  and 
started  in  tJie  opposite  direction,  towards  the 
door  leading  into  the  street.  Defendant 
quickened  his  step,  and  overtook  him,  say- 
ing, "Don't  you  believe  I  will  kiU  you?"  and 
with  his  left  hand  pushed  deceased's  hesid 
to  one  Bide,  and,  with  a  revolver  in  his  right 
hand,  fired  a  shot  that  entered  the  right  side 
of  deceased's  head,  killing  him  instantly. 
Defendant  then  ran  out  of  the  back  door  in- 
to the  alley,  and  several  blo<^  away,  where 
he  attempted  to  hide  himself  in  a  hedge 
fence,  where  he  was  discovered  by  the  chief 
of  police,  and  arrested.  Upon  being  secured, 
a  revolver  wiHi  four  loaded  chambers  and 
one  empty  shell  was  found  upon  his  person. 
Defendant  attempts  to  excuse  the  murder  on 
the  theory  that  he  fired  the  shot  in  self-de- 
fense, and  testifies  that  the  deceased  was  ad- 
vancing upon  him  at  the  time  he  fired  tlie 
shot  In  this  statement  he  is  contradicted 
by  every  eyewitness  to  the  shooting.  Wit- 
nesses for  defendant  testify  that  the  charac- 
ter and  reputation  of  deceased  for  peace  and 
quiet  were  bad,  and  that  he  was  generally  re- 
garded as  a  dangerous  man;  had  previously 
shot  a  man,  and  had  made  threats  against 
defendant,  which  had  been  communicated  to 
him.  Upon  the  arrival  of  the  constable,  a 
few  minutes  after  the  shooting,  the  body  of 
the  deceased  negro  was  searched,  and  no 
weapon  of  any  kind  was  found  upon  his  per- 
son, nor  in  the  pool  room  about  him.  Upon 
the  case  made  by  the  testimony,  the  court  in- 
structed the  jury  as  to  murder  in  the  first 
and  second  degrees,  and  self-defense. 

The  first  point  made  in  defendant's  motion 
for  a  new  trial,  for  our  consideration,  is  that 
the  verdict  is  against  the  evidence.  It  seems, 
from  a  careful  reading  of  the  evidence,  that 
this  point  is  not  well  taken,  as  it  discloses 
a  clear  case  of  mmrder  in  the  first  degree, 
unless  the  defendant,  at  the  time  of  the 
homicide,  was  acting  in  self-defense,  which 
was  a  question  for  the  jury,  inidor  the  ev- 
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Idence  and  instructions.  B«slde,  this  owirt 
has  uniformly  beld  that  when,  in  a  criminal 
cause,  the  inference  oi  guilt  can  be  reason- 
ably drawn  from  the  evidence,  it  will  not 
interfere  with  the  verdict  on  the  ground  of 
insufficiency  of  the  evidence  to  support  it. 
State  V.  Orrick,  106  Mo.  Ul,  17  S.  W.  Rep. 
176,  32D;  State  v.  Jackaon,  106  Mo.  181,  17 
S.  W.  Rep.  301;  State  v.  Mozley.  (Mo.  Sap.) 
22  a  W.  Rep.  5T5. 

Another  contentioD  is  that  the  court  com- 
mitted error  in  refusing  to  give  instmctloos 
asked  for  by  defendant,  imd  giving  instmc- 
tions  on  the  x>art  of  the  state.  A  careful 
reading  of  the  lnstructl(Hi8  will  satisfy  any 
Judicial  mind  that  there  Is  no  merit  in  this 
contention,  as  the  Instructions  given  ixresent- 
ed  fairly  and  pointedly  every  phase  of  the 
case  disclosed  by  the  evidence.  In  fact,  the 
instructions  are  to  be  commended  for  their 
clearness,  and  they  cover  the  entire  case. 
WbUe  some  of  these  asked  by  defendant, 
and  refused,  contained  correct  expositions 
ot  the  law,  the  same  matters  embraced  in 
them  were  included  In  the  instructions  which 
were  glvffia. 

A  ftartlier  oontentloa  is  that  the  court  com- 
mitted error  In  admitting  illegal  and  irrele- 
vant testimony,  and  in  refusing  to  admit  le- 
gal and  relevant  and  compet»it  evidence  of- 
fered on  the  part  of  the  defendant.  Noth- 
ing is  suggested  In  the  motion  for  a  new 
trial  wherein  any  such  error  was  committed, 
and  we  have  looked  in  vain  through  the  rec- 
ord to  find  It 

After  the  panel  of  40  qualified  Jurors  had 
been  selected,  and  the  list  dellvei«d  to  de- 
fendant, he  filed  his  third  application  fbr  a 
continuance  because  of  the  abfuence  of  John 
Williams  and  Nelson  Frazler,  witnesses  for 
defendant,  by  whom  he  alleged  that  he  ex- 
pected to  prove  certain  facts  material  to  his 
defense,  which  fticta  were  set  out.  Tlie  af- 
fidavit was  in  proper  form,  and  no  objection 
was  taken  to  it  on  that  account,  but  It  was 
overruled  because  of  the  want  of  diligence  on 
the  part  of  defendant  In  obtaining  the  testi- 
mony of  the  two  witnesses.  No  error  was 
committed  by  the  court  In  overruling  this  ap- 
plication. The  cause  had  been  once  con- 
tinued because  of  the  absence  of  the  witness 
WlUlams,  and  after  the  change  of  venue,  and 
at  the  foni'tU  term  after  the  indictment  was 
found,  defendant  asked  another  and  second 
continuance  because  of  the  absence  of  this 
same  witness:  It  "appears  ffom  the  affidavit 
that  the  witness  'Williams  was  a  stranger,  on- 
ly temporarily  in  Sedalla,  at  the  time  of  -fte 
homicide,  aai  there  was  scarcely  a  proba- 
bility that  his  testimony  could  ever  be  se- 
cured, as  he  seems  to  have  been  roaming 
about,  having  no  permanent  place  of  abode. 
The  proper  diligence  was  not  exercised  In 
trying  to  obtain  his  deposition  or  attendance. 
State  V.  I>nsenberry,  112  Mo.  277,  20  S.  W. 
Rep.  461;  State  v.  Sneed,  91  Mo.  552,  4  S.  W. 
Rep.  411.  Thorc  shoxild  be,  and  Is,  accorded 
to  the  trial  judge,  largely,  the  discretion  of 


passing  upon  the  appUcatimi  of  d^endant  for 
&  continuance;  and  unless  It  deatly  appears 
that  such  discretiMi  -has  been  alnised,  to  the 
prejudice  of  the  rights  at  the  defendant,  fliis 
ooort  will  not  interfere.  We  are  not  inclin- 
ed to  lidnk  Hiat  there  was  any  abuse  of  dis- 
cretion on  the  part  of  the  court  in  overroUng 
tills  ax>i^icatlon.  State  v.  Gamble.  108  Mu. 
«00,  18  S.  W.  Rep.  1111;  Stat«  v.  ManliaS. 
(Mo.  Sup.)  22  8.  W.  Rep.  452;  State  v.  Steen, 
Id.  461;  State  v.  CJarter,  98  Mo.  176,  11  S.  W. 
Rep.  624. 

The  record  shows  that  tiie  witness  Fraii.-r 
was  brought  into  court,  under  an  attach- 
ment, before  the  instructions  were  read  to 
the  Jury,  when  the  coort  announced  to  de- 
fendant's counsel  that  the  witness  was  pres- 
ent, and  that  they  would  be  permitted  bo  ex- 
amine him.  if  so  inclined.  They  dedlned  i'> 
do  aOk  and  defendant  cannot  now  coaiplain 
of  the  refusal  of  the  court  to  grant  a  contlna- 
ance  on  account  of  the  absence  of  this  wit- 
ness. 

The  final  contention  is  that  the  indict- 
ment is  Insufildent  in  law,  and  does  not 
charge  any  offense  against  the  defendant; 
that  nowhere  in  the  body  does  it  charge  the 
defendant  of  murder,  nor  In  the  ccnduding 
clause  does  it  use  the  word  "murder."  ISia* 
might  be  something  in  this  position,  if  it 
was  sustained  by  the  record,  but  it  Is  noc 
The  Indictment  concludes  as  foBows:  "And 
BO  the  grand  Jury  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  C^iailes  Banks 
the  said  Isaac  Palmer,  In  the  mannra'  and  by 
the  means  aforesaid,  feloniously,  wUlfaUy. 
deliberately,  premedltatedly,  aud  of  his  malice 
aforesaid,  did  kUI  and  murder,  ooutraiy  to 
the  statute  in  snch  cases  made  and  provided. 
and  against  the  peace  and  dignity  of  the 
state."  The  Indictment  Is  according  to  the 
most  approved  form,  and  contains  every  al- 
legation necessary,  and  in  no  way  is  It  de- 
licti ve. 

•nie  verdict  Is  fnlly  sustained  by  the  evi- 
dence, and  the  case  was  unusually  well  tried. 
There  Is  no  error  apparent  in  the  record. 
The  Judgment  should  be  affirmed,  and  it  Is 
so  (xdered.    AU  concur. 


STATE  V.  BRA>rDENBURG. 

(Sapremo  Court  of  Miasonri,  DiTiaion  No.  2. 

Nov.  21,  1893.) 

CaiHINAI.  L^W— SbDUCTIOX— BVIOBNOB— IXSTXDO- 

t:on8— Akoum^nt  o»  Cocnskl. 

1.  In  a  prosecution  under  Rev.  St  {  34% 
for  seducing  an  nnmarried  woman  under  IS 
years  of  age,  under  promise  of  nuuriage,  it  is 
not  error  to  refuse  to  allow  d^eodjuat  to  answer 
a  question  as  to  whether  it  was  his  honest  in- 
tention to  marry  the  prosecutrix,  and  if  he  i* 
now  ready  to  do  so,  or  to  instract  as  to  defend- 
ant's good  faith  in  making  the  promise  to  mai- 
ry,  oa,  by  plain  provision  of  the  statute,  an  of- 
fer to  marry  is  no  bar  to  the  prosecution. 

2.  Testimony  that  the  witness  la  ocqualDt- 
ed  with  prosecutrix,  and  has  neveor  heard  anr- 
thing  agAinst  her  character,  is  competent  evi- 
dcnce  of  her  character,  and  he  need  not  bas» 
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his  knowledge  on  what  Is  "generally  «ald"  of 
ber. 

3.  Where  d^aidant's  testimoujr  ic  imma- 
terial, it  18  not  necessary  to  instruct  the  jury  as 
to  his  competency. 

4.  Where,  in  a  prosecution  for  seduction, 
the  prosecuting  attorney,  in  argument  to  the 
jury,  remarked  that  the  return  of  the  writs  by 
the  officers  showed  that  defendoat  ran  away, 
and  skipped  out,  and  the  prosecuting  witness 
had  to  work  In  a  factory  to  support  herself  and 
ehfld,  and  the  court  rebuked  hinn,  there  is  no  er- 
ror, as  it  will  be  presumed  that  the  rebuke 
warned  the  jury  to  disregard  the  statemenc. 

Appeal  from  circuit  court,  Montgomery 
oonnty;   K.  M.  Hughes,  Judge. 

laaac  Brandeubnrg  was  conyicted  of  seduc- 
tion, and  appeals.     Affirmed. 

BdmonstoQ  &  Cnllen,  for  appellant  R.  F. 
Walker,  Atty.  Gen.,  for  the  State. 

BUROESS,  J.  The  defendant  was  ccm- 
Tlctod  in  the  drcutt  court  of  Montgomcrj 
county  for  Bcduclng  and  debauching  one  Mat- 
tie  Owens  ao  unmarried  female  of  good  re- 
pute, and  under  IS  years  of  age.  The  case 
Is  in  this  court  on  bis  appeal.  The  facts 
developed  by  the  testimony  are  that  during 
Decemljer,  1890,  and  January,  1891,  defend- 
ant boarded  at  the  home  of  the  prceecutrlx, 
at  DanTille,  Montgomery  county,  Mo.  That 
defendant  and  tlie  prosecotrtz  were  engaged 
to  be  married.  The  prosecutrix  testified 
that,  on  December  26th,  defendant  asked  bar 
to  liaye  aesual  Intercourse  with  talm.  Sbe 
replied,  "It  waa  not  riglit,"  when  he  said, 
"It  wouldn't  be  no  harm.  We  are  engaged," 
and  alie  then  consented.  That  they  had  sex- 
ual Intercourse  twice  during  January,  18B1, 
and  each  time  they  had  about  the  same  con- 
versatlon.  That  the  parents  of  the  prosecu- 
trix refused  to  permit  defendant  to  come  to 
the  home  of  the  prosecutrix:,  and  refused  to 
permit  ber  to  marry  defendant  That  de- 
fendant always  expressed  a  wUllng^ess  to 
nmrry  her,  and  never  refused.  The  mother 
of  prosecutrix  tesOfled  that  she  forbad  her 
dangbter  marrying  defendant,  and  ordered 
him  not  to  come  on  the  place  again.  That 
she  told  her  daughter  she  had  ratha-  see  her 
dead  than  marry  defendant  That  she  and 
her  husband  offered  to  settle  the  case  for  less 
than  ?100.  Letters  written  by  defendant  to 
prosecutrix  were  identifled,  and  read  In  evi- 
dence, in  which  defendant  renewed  his  offer 
to  marry  ber.  The  testimony  gives  the  prose- 
cntrtz  a  good  r^utation  for  chastity  and 
virtne. 

The  Indictment  is  wdl  enough,  and  good 
under  the  section  of  the  statute  under  which 
It  waa  drawn,  containing,  as  it  does,  all  nec- 
essary averments.  State  v.  Bckler,  106  Mo. 
8S6k  17  8.  W.  Rep.  814;  State  v.  Primm,  98 
Mo.  368,  11  S.  W.  Rep.  732. 

It  is  contended  by  couna(>l  for  defendant 
that  the  court  committed  error  In  allowing 
the  witnesses  MacMahan  and  Bellamy  to 
testify  to  the  repubitlon  of  the  prosecutrix, 
because  they  were  not  qualified  to  do  so. 
This  contention  is  not  sustained  by  the  rec- 


ord, which  discloses  the  fact  that  each  one 
of  these  witnesses  testified  tliat  he  was  ac- 
quainted ^ith  Mattle  Owens,— one  of  them. 
(Bellamy,)  that  she  went  to  school  to  him  In 
1890,— and  they  both  testified  that  they  had 
neT«r  heard  anything  against  her.  In  pass- 
ing upon  a  similar  question  by  this  court, 
Sherwood,  J.,  said:  '"That  reputation  may. 
with  Justice,  well  be  called  good,  which  no 
slander  has  ever  ventured  to  even  so  much 
as  question.  A  blameless  life,  oftentimes, 
though  not  always,  gives  origin  to  such  a 
reputation.  iBut  when  It  can  be  said  of  a 
man,  by  those  weD  acquainted  with  him, 
that  they  never  heard  his  reputation  as  to 
troth  and  morals  discussed,  denied,  or  doubt- 
ed, it  is  equivalent  to  passing  upon  him  the 
highest  encomium.  The  authorities  abun- 
dantly establish  that  the  person  testifying 
need  not  base  his  knowledge  on  what  Is 
'generally  said'  of  the  person  whose  cliarac- 
ter  is  in  question,  but  may  base  his  knowl- 
edge of  the  reputation  of  such  person  on 
evidence  of  the  negative  nature  above  noted." 
State  V.  Grate,  08  Mo.  22,  and  authorities 
cited. 

Defendant  was  Introduced  as  a  witness  in 
his  own  behalf,  and  asked  whether  or  not 
It  was  his  honest  intention  to  marry  the 
prosecuting  witness,  if  he  had  always  held 
himself  in  readiness  and  willing  to  marry 
ber,  and  if  he  was  not  then  ready  and  willing 
to  do  so.  These  questions  were  all  objected 
to  by  the  state,  the  objections  sustained,  and 
laie  defendant  duly  excepted.  It  Is  urged 
with  much  earnestness  that  the  court  should 
have  permitted  these  questions  to  be  an- 
swered, as  the  answer  thereto  would  have 
shown  that  defendant  acted  In  good  faith 
in  promising  to  marry  Mattle  Owens,  and 
was  not  guilty  of  any  deception  in  promising 
to  do  80.  It  is  the  act  of  seducing  and  de- 
bauching which  is  the  gravamen  of  the  of- 
fense, and,  if  this  is  done  by  promises  of 
marriage,  the  crime  is  complete,  no  matter 
what  the  defendant's  Intentions  may  have 
been,  or  what  offers  he  may  have  made  after 
the  act  was  consummated.  Section  .M86. 
Rev.  St,  provides  that:  "If  any  person  shall, 
under  or  by  promise  of  marriage,  seduce  and 
debauch  any  unmarried  female  of  good  re- 
pute, under  eighteen  years  of  age,  he  shall 
be  deemed  pillty  of  felony  •  •  •  but  If. 
before  Judgment  upon  an  indictment,  the  de- 
fendant marry  the  woman  thus  seduced,  it 
shall  be  a  bar  to  any  other  prosecution  of 
the  offense,  but  an  offer  to  marry  the  female 
seduced  by  the  party  shall  constitute  no  de- 
fense to  such  prosecution."  While,  by  the 
plain  provisions  of  the  statute,  marriage  by 
the  defendant  of  the  female  seduced,  before 
Judgment,  Is  a  bar  to  the  prosecution,  the 
mere  offer  to  do  so  is  not  Thia  position 
finds  support  in  the  case  of  State  v.  Blercc. 
27  Conn.  319,  where,  under  a  statute  like 
the  Missouri  statute,  it  is  said:  "The  propo- 
sition that  a  virtuous  and  Innocent  female, 
who  has  been  persuaded  by  a  man  to  surren- 
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4er  ber  chastity  to  him  by  a  promise  of  innr- 
viage,  which  Is  the  strongest  tetnptatlun  that 
cuiilci  be  offered  to  prevail  upon  her  to  part 
with  her  Innocence,  and  In  which  she  Im- 
plicitly couUded,  is  not,  although  such  prom- 
ise was  made  honestly,  and  with  an  inten- 
tion to  perform  it,  within  the  protection  in- 
tended by  the  statute  oa  which  this  infw- 
Illation  is  founded,  is,  on  the  face  of  it,  so 
absurd  that  we  deem  it  unnecessary,  formal- 
ly, to  refute  it.  Is  it  less  a  seduction  that 
it  was  accomplished  by  the  most  powerful 
Inducement  which  could  be  ofTered  to  Ills 
victim,  or  tliat  such  inducement  consisted  of 
A  promise  which  was  Intended  to  l>e  per- 
formed';" Moreover,  the  prosecuting  wit- 
ness testified  that,  although  the  defendant  al- 
ways expressed  a  wiUlnguess  to  marry  her, 
Jind  never  refused  to  do  so,  she  nerver 
saw  or  heard  of  him  after  the  5th  day  of 
July,  ISOl,  imtll  after  his  arrest,  when  be 
wrote  her. 

The  court,  in  defining  "good  repute,"  as 
used  in  the  statute,  adopted  the  same  defi- 
nition as  did  this  court  In  the  case  of  State 
V.  AVheeler,  108  Mo.  058,  18  S.  W.  Kep.  924, 
which  we  are  satisfied  is  correct,  and  accord- 
ing to  the  meaning  as  those  words  are  used 
in  the  statute. 

Another  contention  is  tliat  the  court  should 
have  instructed  the  Jury  that  defendant  was 
a  competent  witness  In  ills  own  belialf,  and 
tlie  weight  to  be  given  to  bis  testimony,  al- 
though no  such  Instruction  was  asked  by 
liim.  A  sufficient  answer  to  this  contention 
is  tliat  the  only  matters  that  defendant  tes- 
tified to  were  that  as  to  bis  name,  and  that 
he  had  promised  to  marry  the  prosecutins 
witness.  Certainly,  there  was  no  error,  un- 
der such  a  state  of  facts,  in  the  failure  of 
the  court  to  instruct  as  to  his  competency, 
and  the  weight  to  l>e  given  to  bis  testimony, 
AS  it  was  of  no  consequence  or  Imp<»tance. 

There  was  no  error  in  refusing  to  give  the 
Instructions  prayed  for  by  defendant.  The 
first  and  third  embodied  the  good  faith  on 
the  part  of  the  defendant  in  promising  to 
marry  Mattle  Owens,  which  was  not  the  law, 
ns  herelnbefcHre  stated,  while  the  second  was 
.«ub8tantlally  given  in  the  other  instructions 
idveu  on  the  part  of  the  state. 

During  the  argument  I>efore  the  Jury  on 
the  merits  of  tlie  case,  one  of  the  attorneys 
for  the  state  remarlied  "that  the  return  of 
the  writs  by  the  ofiicers  showed  that  the  de- 
fendant ran  away,  or  skipped  out,  and  that 
the  prosecuting  witness  had  to  work  in  a 
tobacco  factory  to  support  herself  and  child." 
Counsel  for  defendant  objected  to  such  re- 
iiiarlcs,  and  the  court  then  stopped  the  at- 
tcMmey,  rebuked  him,  and  directed  him  to 
confine  bis  remarlcs  to  the  recwd  and  facts 
in  proof.  This  is  all  that  the  court  could 
do,  and  all  that  was  required.  We  are  Jus- 
tified in  nssnnilng  that  the  rebuke  of  the 
•court  warned  the  Jury  to  disregard  the  state- 
ments. State  V.  Lee.  OC  Mo.  165;  State  v. 
l-'inn,  "i  Mo.  App.  344.     As  there  Is  no  er- 


ror in  the  record  wlUch  will  Justify  a  reversal 
of  the  cause,  the  Judgment  wlU  be  affirmed, 
and  it  is  80  ordered.    All  concur. 


STATE  V.  LEWIS. 

(Supreme  Conrt  of  Missouri,  Divisioii  No.  2. 

Nov.  21,  1893.) 

Mdbdeb  —  Self-defense  —  IssTRrcrioss  — Bvi- 

OBKCB — Review  on  Appeal — Harmless  Brrob. 

1.  Defendant  was  convicted  of  mnider  in 
the  second  degree.  It  appeared  that  a  few  miu- 
ntes  after  the  release  or  defendant  from  an  ar- 
rest made  at  the  Instance  of  deceased,  and 
while  he  was  standing  on  a  comer  with  friends. 
deceased  passed  by,  having  his  hand  in  hi* 
pocket.  Defendant  said  to  him,  "Howdy,  Alf ?' 
and  deceased  replied,  "You  son  of  a  bitch,"  and 
started  to  turn  around,  at  the  same  time  at- 
tempting to  draw  his  hand  from  liia  pocket, 
whereupon  defendant  shot  him.  After  defend- 
ant was  arrested,  in  reply  to  a  question  wliy  he 
had  killed  deceased,  he  relied  tliat  he  thoaghi 
be  iiad  just  as  soon  kill  him  then  as  any  time. 
In  the  pocket  of  deceased  was  found  a  slang 
shot,  and  for  some  time  before  the  killing  thero 
bad  been  hard  feeling  lietween  them,  and  each 
bad  made  threats  against  the  other,  which  ha<l 
been  commnnicated.  Seld,  that  the  verdict  wa» 
not  against  the  weight  of  the  evideuce- 

2.  An  instruction  on  manslaughter  ia  prop- 
erly refused,  where  there  is  no  evidence  on 
which  to  base  it. 

3.  It  is  error  to  instruct  that  the  jnCT  are 
not  authM'lEed  to  acquit  on  the  ground  of  self- 
defense  If  they  brieve  from  ,the  evidence  that 
defendant  voluntarily  sought 'or  brought  on  or 
Invited  the  combat  or  dlfiicnlty  in  which  de- 
ceased lost  his  life,  or  that  he  provoked  or 
commenced  or  brought  it  on  by  any  willful  act 
of  his  own,  or  that  he  voluntarily  entered  into 
the  difficult  of  his  own  free  will,  since,  if 
mutual  combat  is  entered  into  without  any  fe- 
lonious intent,  it  is  not  murder  if  one  of  the 
combatants-  is  killed. 

4.  An  erroneous  instruction  on  self-defense 
is  no  ground  for  reversal  where  there  was  no 
evidence  which  would  warrant  acquittal  on  the 
ground  of  self-defense. 

5.  The  fact  that  defendant  waa  cross-ex- 
amined In  regard  to  matters  that  he  did  not  tes- 
tify to  in  his  examination  in  chief  is  no  gronnd 
f(W  reversal,  where  the  cross-examination  was 
un<m  immaterial  matters,  not  calculated  to  prej- 
udice the  jury. 

6.  Refusal  to  subndt  to  defendant  his  testi- 
niMiy  taken  liefore  the  committing  magistrate, 
before  Interrogating  him  in  regard  theretck  is 
no  ground  for  reversal,  when  the  questions 
were  immaterial,  and  the  answers  confirmatory 
to  what  he  testified  to  in  chief,  and  in  no  way 
tended  to  prejudice  the  jury. 

7.  It  is  not  error  to  strike  out  testimony 
that  deceased,  two  weeks  before  the  killinfc.  had 
a  revolver^  as  such  evidence  is  imm.nterial. 

8.  It  IS  within  the  discretion  of  the  court 
to  refuse  to  require  the  prosecuting  attorn^  to 
close  liis  argument  before  the  jniy  immediate- 
ly following  the  close  of  the  argument  for  the 
defense,  though  there  may  be  ample  time  to 
do  so. 

Appeal  from  circuit  court,  Platte  county; 
William  S.  Henidon,  Judge. 

Frank  Lewis  was  convicted  of  murder,  and 
appeals.    Affirmed. 

Wm.  Forman  and  John  W.  Coots,  fbr  ap- 
pellant    R.  F.  W.ilker.  Atty.  Gen.,  for  tbs 

State. 

BURGESS,  J.  At  the  D(v?embcr  term. 
1892,  of  the  circuit  court  of  Platte  county. 
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tlie  defendant  was  convicted  at  murder  in 
tbe  second  degree,  for  shooting  and  killing 
one  Alt  Spencer,  and,  after  an  unsuccessful 
motion  for  a  new  trial,  be  appealed  to  tills 
court  Tbe  tacts,  as  tbey  appear  from  the 
record,  are  as  follows:  Deceased  and  de- 
fendant, previous  to  the  killing,  had  a  diffi- 
culty, when  the  deceased  went  before  a  Jus- 
tice of  tbe  peace,  and  bad  a  warrant  issued 
for  defendant,  upon  authority  of  wbicb  be 
was  arrested.  He  was  afterwards  talcen  be- 
fore the  magistrate,  and  released  until  a 
subsequent  day.  A  few  minutes  after  his  re- 
lease, defendant.  Sank  Modesty,  diaries  Cor- 
bln,  and  Warren  Fields  were  standing  on  a 
corner  of  a  street  in  Platte  City,  when  de- 
ceased came  along  with  his  overcoat  on,— 
with  bis  right  band  in  tbe  right  pocket,<'-and 
passed  between  the  parties,  when  defendant 
said  to  him,  "Howdy,  Alf  ?"  and  deceased  re- 
plied, "You  son  of  a  bitch,"  whereupon  tbe 
deceased  started  to  turn  around,  facing  de- 
fHidant,  making  at  tbe  same  time  an  effort 
to  pull  his  hand  out  of  his  pocket,  when  de- 
fendant drew  his  pistol,  and  shot  deceased 
in  tbe  bead,  bac^  of  tbe  left  ear,— the  ball 
ranging  fwward  and  upward,  lodging  in 
the  temporal  lione  on  the  opposite  side  of 
the  head,— killing  him  instantly.  On  the 
8nme  evening,  he  was  arrested,  and,  when 
a^ed  by  tbe  officer  having  him  In  charge 
what  be  killed  Alf  for,  replied,  "WeU,  I 
thought  I  b.ad  Just  as  soon  kill  him  now  as 
any  time."  There  had  been  bad  feelings  ex- 
isting between  tbe  parties  for  some  time, 
and  threats  bad  been  made  by  each  one 
against  tlie  other,  which  had  bi>en  communi- 
cated to  them.  After  the  death  of  Spencer, 
n  slung  shot  was  found  tied  to  his  right  arm, 
Ills  hand  still  being  In  his  pocket.  The  court 
Instructed  for  murder  In  the  first  and  second 
degrees,  on  self-defense,  and  refused  to  in- 
struct for  manslaughter  in  the  third  degree, 
when  asked  to  do  so  by  defendant 

Tbe  first  ground  insisted  upon  by  the  coun- 
sel for  tbe  defendant  for  a  reversal  of  tbe 
cause  is  that  the  verdict  was  against  tbe 
weight  of  the  evidence,  and  clearly  the  re- 
sult of  passion  or  prejudice.  This  conten- 
tion Is  not  borne  out  by  the  facts  In  the  case, 
as  disclosed  by  the  evidence,  which  shows 
a  clear  case  of  murder  upon  the  part  of  the 
defendant 

Another  contention  Is  that  the  court  shoidd 
have  Instructed  for  manslaughter  In  some  of 
the  degrees,  but  no  suggestion  is  made  In 
defendant's  brief  as  to  what  degree,  or  what 
evidence  authorized  or  entitled  defendant  to 
such  an  instruction.  While  It  was  the  duty 
of  tbe  court  to  give  Instructions  covering  the 
wb(de  law  arising  (m  the  facts,  whether 
asked  or  not  as  held  by  this  court  in  the 
cases  of  State  v.  Qassert,  65  Mo.  352;  State 
V.  Wilson,  98  Mo.  440,  11  S.  W.  Rep.  985; 
State  V.  McKInzIe,  102  Mo.  620,  15  S.  W. 
Uep.  148,— it  was  also  its  duty  to  confine  Its 
Instructions  to  the  case  made  out  by  the  tes* 
tiniony.    State  v.  Brady,  87  Mo.  142;    State 


V.  Wilson,  88  Mo.  13.  There  was  no  evi- 
dence whatever  upon  which  to  predicate  an 
instruction  for  manslaughter  in  any  degree. 
There  was  not  a  particle  of  evidence  toid- 
ing  to  show  that  the  homicide  resulted  fr<Hn 
the  heat  of  passion  induced  by  lawful  provo- 
caticm.  On  tbe  part  of  tbe  state,  the  testi- 
mony would  liave  well  warranted  the  Jury 
In  finding  a  verdict  for  murder  in  the  first 
degree.  State  v.  Kloss,  23  S.  W.  Rep.  780,  (not 
yet  officially  reported.)  On  the  part  of  the  de- 
fendant the  testimony  tended  to  aliow  that 
he  acted  in  self-defense.  The  trial  court  gave 
Instructions  embracing  within  their  scope 
murder  in  the  first  and  second  degrees,  and 
embracing  tbe  theory  of  self-defense;  and 
this  was  all,  under  the  evidence,  to  wfaicb 
defendant  was  entitled.  The  homicide,  as 
disclosed  by  the  evldenoe,  was  either  mur- 
der in  tbe  first  or  second  degrees,  unless 
committed  in  self-defeuse,  and  to  this  extent 
the  instructions  covered  the  entire  case. 

The  ninth  instruction  given  at  the  Instance 
of  the  state  was  as  follows:  "The  court  in- 
structs the  Jury  that  the  law  does  not  per- 
mit a  person  to  voluntarily  seek  or  invite  a 
difficulty  or  combat,  or  put  himself  in  the 
way  of  being  assaulted,  in  order  that,  when 
hard  pressed,  he  may  have  a  pretext  to  take 
the  life  of  his  assailant;  and  if  you  believe 
from  tbe  evidence  that  the  defendant  volun- 
tarily sought  or  brought  on  or  invited  the 
combat  or  difficulty  In  which  the  said  Alf 
Spencer  lost  his  life,  or  that  he  provoked  or 
commenced  or  brought  it  on  by  any  willful 
act  of  bis  own,  or  that  he  voluntarily  entere<I 
into  tbe  difficulty  of  his  own  free  will,  then 
you  are  not  authorized  to  acquit  the  defend- 
ant on  the  ground  of  self-defense."  The 
criticism  on  this  instruction  is,  we  think,  well 
founded.  To  voluntarily  enter  Into  a  diffi- 
culty without  any  felonious  Intent,  or  for  the 
purpose  of  wreaking  malice  or  inflicting  great 
bodily  barm,  does  not  nialce  tbe  person  so 
doing  guilty  of  murder.  If  there  be  mutual 
combat,  without  any  -  feloalous  intent  and 
death  ensues  therefrom,  tbe  offense  is  only 
manslauehter.  "Where,  however,  the  defend- 
ant in  a  criminal  case  provokes  the  difficulty 
or  begins  the  quarrel  with  the  pui-posc  of 
taking  advantage  of  the  dcccasiKl,  and  of 
taking  his  life,  or  doing  him  some  great  bod- 
ily harm,  then  there  is  no  self-defense  in  the 
case,  however  imminent  tbe  peril  of  tbe  de- 
fendant may  become  in  consequence  of  an  at- 
tack made  on  him  by  the  deceased;  and, 
when  the  defendant  kUls  tbe  deceased  under 
sacb  (drcumstances,  be  is  guilty  of  murder 
in  tbe  first  degree."  State  v.  Gllmore,  95 
Mo.  554,  8  S.  W.  Rep.  359.  912;  State  v.  Da- 
vidson, 95  Mo.  155,  8  S.  W.  Rep.  413;  State 
V.  Partlow,  90  Mo.  008,  4  S.  W.  Rep.  14; 
State  V.  Hays,  23  Mo.  287;  State  v.  Pack- 
wood,  26  Mo.  340;  State  v.  Berkley,  92  Mo. 
41,  4  S.  W.  Rep.  24;  State  v.  Parker.  96  Mo 
382,  9  S.  W.  Uep.  728.  After  instructions 
similar  to  the  one  now  under  consideration 
have  been  so  often  condcniuod  by  this  court. 
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tt  is  somewhat  strange  that  trial  oourts  ■win 
persist  in  oommitting  the  same  error,— In  idl- 
ing to  f<^ow  tlie  rule  of  law  so  often  an- 
nonnced.  Aa  connuending  tlie  rule  laid  down 
In  the  Fartlow  Case,  see  Hash  v.  Com.,  (Va.) 
18  &  B.  Rep.  406,  406;  Mealy  t.  State,  26 
Tez.  App.  274,  9  S.  W.  Rep.  563.  A  similar 
doctrine  is  announced  in  Johnson  t.  Com., 
by  the  Kentucky  court  of  appeals.  23  S.  W. 
Rep.  507.  In  llie  first  instractiou  given  by 
the  court  at  the  Instance  of  the  defendant 
the  law  of  self-defense  Is  dearly  defined, 
and  Is  quite  farorable  to  the  defendant 
This  Instruction  is  not  in  harmony  with  No. 
9,— the  one  on  the  same  subject  given  on  tlie 
part  of  the  state,— and  for  this  reason  the 
case  would  have  to  be  reversed,  but  for  the 
fact  that  the  defendant  soffered  no  damage 
from  the  error,  because  there  was  no  evi- 
dence of  self-defense  In  the  case,  as  "wns  said 
by  tills  court  in  the  case  of  State  v.  GUmore, 
supra:  "At  the  time  defendant  drew  bis  pis- 
tol, and  fired,  fais  danger  was  not  imminent 
His  adversary  had  drawn  no  weapon,  and  no 
weapon  was  drawn  by  him.  The  right  of 
the  defendant  to  defend  htms^  did  not  arise 
until  be  had  done  everything  in  his  power 
to  avoid  the  necessity  of  shooting  his  adver- 
sary. If  he  could  safely  have  avoided  using 
bis  weapon,  he  was  not  Justlfled  in  using  it." 
State  V.  Johnson,  76  Mo.  121.  At  the  time 
defendant  shot  deceased,  he  (deceased)  seems 
to  have  been  unoffending,— making  no  eftort 
to  ass-iult  the  defendant  At  any  rate,  there 
was  no  such  demonstration  of  assault,  or 
overt  act  in  this  case,  as  sometimes  forbids 
retreat  and  Justifies  instantaneous  action. 
1  Whart.  Crim.  Law,  §  486a;  1  BIsh.  Crim. 
Law,  S  872.  Furthermore,  that  there  was  no 
self-defense  in  this  case  is  shown  by  defend- 
ant's own  conduct  and  Ills  statement  to  the 
deputy  sheriff,  who  asked  him  what  he  kiiled 
Alf  for,  when  he  replied,  "Well,  I  thought  I 
had  just  as  well  kill  him  now  as  any  time." 
He  was  the  aggressor,  and  at  no  time  acted 
in  self-defense. 

It  is  further  contended  that  the  court  com- 
mitted error  in  permitting  the  defeodnnt  to 
be  cross-examined  in  regard  to  matters  that 
he  did  not  testify  to  in  his  examination  in 
chief.  This  contention  does  not  seem  to  be 
borne  out  by  the  record  in  the  case,  and, 
while  it  may  be  true  that  the  cross-examina- 
tion was  not  in  the  same  language,  yet  his 
cross-examination  w.is  restricted  to  the  same 
matters  about  which  he  testified  to  in  chief, 
or  matters  that  were  immaterial;  and  cer- 
tainly, in  order  to  jTistify  the  reversal  of  the 
cause  on  the  ground  that  the  defendant  was 
ci'Ofis-examlned  witli  reference  to  matters  &a 
to  which  he  had  not  testified  in  his  examina- 
tion in  chief,  such  cross-examination  must 
have  been  in  regard  to  some  material  matter, 
or  something  which  had  a  tendency  to  preju- 
dice the  juiy  ap.ilnst  the  defendant  or  his 
case,  and  no  such  cross-examination  was  had 
in  the  case  at  bar.  The  ends  of  justice 
would  not  be  subserved  by  the  reversal  of  the 


cause  simply  because  the  prosecuting  att^w- 
ney  asked  the  defendant  on  lite  cm&s-exasm- 
ination,  some  trivial  question  te  regard  t« 
84Mne  matter  of  no  consequence,  with  refer- 
ence to  which  he  liad  not  testified  ia  bis  ex- 
amination in  chief,  and  which  could  not  pos- 
sibly have  had  any  prejudicial  effect  on  the 
minds  of  the  jury. 

Nor  was  the  prosecuting  attomej  reqolred 
to  submit  to  the  defendant  his  testinxiny 
taken  before  the  committing  ma«fBt»te  «■ 
his  preliminary  trial,  before  intenogattagliiiB 
in  regard  to  statements  made  by  bim  on  tint 
occai^<Hi,  ftir  the  reason  that  all  the  qnes- 
tlons  asked  by  the  state  in  regard  tlaereto 
were  immaterial,  and  the  answers  of  defend- 
ant confirmatory  only  to  what  h«  had  testi- 
fied to  In  his  ezajnination  In  (Met  on  the 
trial  of  the  case  at  bar,  and  Iiad  no  tendency 
whatever  elUier  to  discredit  or  contraArt 
him.  state  v.  Avery,  113  Mo.  473,  21  a  W. 
Rep.  193.  Had  It  been  otherwise,  the  ob- 
jection would  liave  been  well  takoi.  1 
Greenl.  Ev.  H  463-466;  Prewltt  t.  Martiii. 
69  Mo.  825. 

Tliere  was  no  error  committed  In  ordering 
aU  reference  to  the  gun  to  be  stricken  out 
as  testified  to  by  the  witnesses  Armstrong 
and  Brooica,  in  the  hands  «t  deoeased  two 
weelis  before  the  homicide,  as  It  was  imma- 
teriaL 

Nor  was  there  tiny  error  in  the  refusal  of 
the  court  to  require  the  prosecuting  attorn*? 
to  close  the  argument  befbre  the  Jnry  im- 
mediately following  the  dose  of  tlie  align- 
ment for  the  defense,  though  there  may  bare 
been  ample  time  to  do  so,  as  this  was  &  mat- 
ter in  the  sound  discretion  of  the  ccmrt  and 
It  does  not  appear  that  sndi  discretion  was 
not  properly  exercised. 

The  indictment  is  well  enongh,  and  no  ob- 
jections have  tteen  suggested  to  any  defect 
In  It  except  in  a  general  way,  and  we  bare 
been  unable  to  discover  any.  Tbe  }ndg- 
ment  ia  affirmed.    All  concur. 


STATE  V.  MALONBT. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Not.  21,  1893.) 

JuBT— CsiuiNAi.  Law — Sbookd  Coktiotiox. 

1.  A  juror  is  not  disqualified  to  serve  oa  a 
trial  for  robbery  by  the  fact  that  he  was  a 
juror  on  a  former  prosecntioo  in  whirfi  def«-ml- 
ant  was  convicted  of  maiming,  tlie  record  at 
wliich  was,  without  objection,  read  in  evidenw 
on  the  trial  for  robbery. 

2.  On  a  trial  for  robbery,  the  record  of  a 
prerioos  conviction  of  defendant  was  read  n 
evidence  for  the  purpose  of  iocreasJBg  the  pmi- 
isbmout.  Such  record  showed  that  the  iadict- 
ment  charged  in  separate  coants  an  assanit 
with  intent  to  kill  and  a  feioniona  wonndinp; 
that  the  first  count  was  qnaslied,  and  that  de- 
fendant was  convicted  of  tlie  wonmding,  as 
charged  in  the  second  count  Beld,  that  thcr* 
was  no  evidence  to  support  an  instruction  si 
to  the  degree  of  punishment  in  case  the  jnry 
should  find  that  on  the  former  prosecution  de- 
fendant was  convicted  of  an  assaolt  with  la- 
tent to  kill. 
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A]H>eal  from  Hannibal  court  of  commcNi 
pleas;  Reuben  F.  Roy,  Judg& 

Mictiael  Malouey,  alias  Pluck  Malouey,  was 
ooavicted  of  robbery  In  the  first  degree,  and 
sentenced  to  Imprisonment  for  Ufe,  and  be 
appeals.    Reversed. 

D.  H.  Eby,  for  appellant.  R.  F.  Walker. 
Atty.  Q&a.,  toe  the  State. 

BURGESS,  J..  At  the  January  term,  1803, 
of  the  Hannibal  court  of  common  pleas,  the 
defendant  was  Indicted  for  robbery  In  the 
first  degree.  The  indictment  also  charges 
that  defendant  had  previously  been  Indicted 
and  convicted  in  the  same  court  for  assault 
with  Intent  to  kill,  and  his  punishment  fixed 
at  two  years'  imprisonment  In  the  peniten- 
tiary. On  the  last  trial  defendant  was  con- 
victed, and  his  punishment  ^ed  at  imprison- 
ment In  the  penitentiary  for  and  diving  Ills 
natural  life.  After  an  imsuccessful  motion 
for  a  new  trial,  defendant  prosecutes  his  ap- 
peal to  this  court 

On  the  trial  of  the  case  at  bar  the  state 
read  In  evidence,  without  objection,  the  In- 
dictment. Judgment,  and  sentence  of  the  court, 
and  the  entire  record  of  the  first  case  against 
the  defendant.  The  indictment  tn  the  case 
was  in  two  counts,— the  first  for  assault  with 
intent  to  kUl;  the  other  for  maiming,  wound- 
ing, disfiguring,  and  Infiicting  great  ixidily 
harm.  The  record  shows  that  on  motipn  of 
defendant  the  first  count  was  quashed,  and 
that  the  conviction  was  under  the  8ec<Hid 
and  last  count.  The  admission  of  this  rec- 
ord is  now  assigned  as  error,  and  insisted 
upon  by  counsel  for  defendant  for  reversal 
of  this  case.  It  does  not  appear  from  the 
record  In  this  case  that  this  action  of  the 
court  was  excepted  to  at  the  time,  and  ex- 
ception saved,  and  it  is  not,  therefore,  subject 
to  review.    State  v.  Raipsey,  82  Mo   138. 

The  record  discloses  the  fact  that  one 
Abram  Bird,  who  was  selected,  qualified, 
and  served  as  a  juror  on  the  trial  of  this 
cause,  was  also  one  of  the  panel  of  Jurors 
on  the  trial  of  the  first  cause,  wliich  was  un- 
lutown  to  defendant  at  the  time  of  his  se- 
lection as  a  Jm-or  in  the  case  in  hand,  nor 
was  he  informed  of  the  fact  until  a  portion 
of  the  evidence  had  been  introduced;  but 
as  soon  as  he  ascertained  the  fact  his  coun- 
bA  called  the  attention  of  the  court  to  it, 
and  asked  that  the  Juror  be  discharged, 
which  the  court  declined  to  do.  This  Juror 
answered  on  his  voir  dire  touching  his  quali- 
fications as  such  that  he  had  not  formed  or 
expressed  an  opinion  as  to  the  guilt  or  inno- 
cence of  the  accused,  and  was  found  by  the 
court  to  be  qualified  to  sit  in  the  case;  nor 
is  there  any  evidence  that  he  was  not  so 
qualified.  WhUe  the  defendant  was  entitled 
to  a  trial  by  an  impartial  Jury,  who  had  nei- 
ther formed  nor  expressed  an  opinion  as  to 
his  guilt  or  Innocence,  the  mere  fact  that  one 
of  the  Jurors  sat  as  such  on  a  former  trial 
of  defendant  for  a  criminal  offense,  the  rec- 


ord of  which  was  read  in  evidence  in  this 
case  without  objection,  did  not,  by  any 
means,  render  him  Incompetent  to  sit  as  a 
Juror  in  the  case  at  bar,  the  offense  lieing  an 
entirdy  different  one  in  all  of  its  essential 
features.  Defendant's  former  conviction  was 
shown  by  the  record;  the  only  evidence  ali- 
unde necessary,  if  any,  being  that  of  his 
ldentit7,  wlilch  was  not  denied;  but,  even  If 
such  evidence  had  been  necessary  or  intro- 
duced, the  Juror  would  not  have  been  dis- 
qualified for  that  reason.  WhUe  the  record 
of  the  former  conviction  of  defendant  shoiws 
that  he  had  been  convicted  of  felonious 
woimdlng,  the  court  tnstructed  the  Jury  as 
follows:  "The  court  inatmcts  the  Jury  that 
if  they  find  from  the  evidence  in  this  cause 
beyond  a  reasonable  doubt  that  the  defend- 
ant on  the  9th  day  of  October,  A.  D.  1890,  in 
Mason  township.  In  the  county  of  Marion, 
and  tn  the  state  of  Missouri,  in  the  Hannibal 
court  of  common  pleas,  within  and  for  the 
townships  of  Mason  and  MUler,  In  said  coun- 
ty, was  charged  with  and  ccmvlcted  of  the 
crime  and  felony  of  assault  to  kill,  and  after- 
wards, to  wit,  on  the  11th  day  of  October, 
1890,  was  by  said  court  sentenced  to  im- 
prisonment in  the  penitentiary  of  the  state 
of  Missouri  for  the  period  and  term  of  two 
years,  and  that  defendant  complied  with  said 
sentence,  and  was  discharged  therefrom  on 
the  11th  day  of  April,  1892;  and  if  the  Jury 
further  believe  from  the  evidence  In  this 
cause  beyond  a  reasonable  doubt  that  the 
defendant,  after  his  discharge  from  the  im- 
prisonment as  aforesaid,  and  within  three 
years  next  before  the  11th  day  of  January, 
A.  D.  1893,  at  the  township  of  Mason,  in  the 
county  of  Marion,  aforesaid,  did  make  an  as- 
sault upon  Levi  Leffel  with  for€>e  and  vio- 
lence, and  did  then  and  there  with  force  and 
violence  take  and  carry  away  from  the  per- 
son of  said  Levi  Leffel  any  of  the  current 
money  of  the  United  States,  to  wit,  any  gold 
or  silver  coin  or  paper  money  of  the  United 
States,  of  any  value  wliatever,  against  the 
will  of  the  said  Levi  Leffel,  by  force  and  vlo- 
l0Qce  against  the  perBon  of  said  Levi  Leffel, 
and  that  said  money  was  then  and  there  the 
property  of  the  said  Levi  Leffel,  and  tliat 
the  defendant  then  and  there  took  said 
money  as  aforesaid  with  the  intent  on  the 
part  of  said  defendant  to  deprive  said  Levi 
Leffel  of  his  said  property,  and  to  convert 
said  money  to  the  defendant's  own  use,  and 
without  any  claim  of  right  to  said  property 
on  the  part  of  said  defendant,  and  without 
axiy  belief  on  the  part  of  said  defendant  that 
he,  the  said  defendant,  was  the  owner  of  said 
property,  or  some  interest  therein,  and  that 
said  taking  was  from  a  depraved  heart  on 
the  part  of  the  defendant,— then  the  Jury  will 
find  the  defendant  guilty,  and  assess  bis 
punishment  at  imprisonment  in  the  peniten- 
tiary for  the  term  of  his  natural  life."  There 
was  no  evidence  whatever  ui>on  which  to 
predicate  this  instructi.Mi.  An  assault  with 
intent  to  kill  and  an  assault  for  felonious 
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wounding  ore  two  distinct  offenses,  and  are 
so  declared  by  our  statute.  An  assault  with 
intent  to  kill  may  be  committed  without  any 
wounding.  This  evidence  was  not  a  variance 
from  the  allegsitlon  In  the  indictment  In  the 
case  at  bar,  but  an  absolute  failure  of  proof. 
I-'or  the  error  of  the  court  In  giving  this 
ingtructlon  the  case  wUl  have  to  be  reversed 
.nncl  remanded,  and  It  is  so  ordered.  All 
concur. 


STATE  T.  FTjANDERS. 

(Supreme  Court  of  Missouri,  Division  No.  2. 

Nov.  21,  1893.) 

False  Pbbtbhsss  —  Obtaisiko  Sionatcbb  —  In- 

VICmEKT— DUFLIOITT— EZCBFTIOXS  —  DBCLABA- 
TION  OF  CONSFIBATOB — SECONDABT  EvIDBKCB — 

Habmlbss  Ebrob. 

1.  An  indictment  under  Rev.  St.  18S9,  S 
3564,  providing  that  one  who,  with  intent  to 
defraud  another,  shall  by  false  pretense  obtain 
the  stgnatare  of  any  person  to  a  written  in* 
■trnment,  shall  be  punished  as  for  stealing  the 
property  or  thing  so  obtained,  which  alleges 
that  defendant,  with  intent  to  defraud  C.  of 
a  certain  lot,  by  false  pretenses  obtained  of 
him  the  execution  of  a  deed  and  ail  his  inter- 
est In  the  lot,  is  not  double,  the  gist  of  the  of- 
fen!«e  being  the  obtaining  of  the  signature,  and 
the  allegations  as  to  the  property  being  sur- 
plusage. 

2.  Refusal  to  admit  evidence  in  support  of 
a  special  plea  as  to  the  illegality  of  the  Igrand 
jury  that  drew  the  indictment  cannot  be  con- 
sidered on  appeal,  no  exception  having  been 
saved,  but  the  question  having  been  raised  for 
the  first  time  on  motion  for  new  trial. 

8.  Acts  and  declarations  of  another  may,  in 
the  discretion  of  the  court,  be  admitted  against 
defendant  prior  to  evidence  of  a  conspiracy  be- 
tween them. 

4.  Though  declarations  of  a  co-conspirator, 
made  after  the  common  enterprise  Is  at  an  end, 
are  inadmissible,  they  being  immaterial,  thdr 
admissicHi  is  not  reversible  error. 

5.  Evidence  that  the  deed,  the  signature  to 
which  defendant  was  charged  with  having  ob- 
tained by  false  pretenses  had  been  destroyed, 
was  sufficient  foundation  for  the  introduction 
of  a  certified  copy  of  the  record. 

Appeal  from  criminal  court,  Jackson  coun- 
ty; John  W.  Wofford,  Judge. 

Francis  L.  Flanders  was  convicted  of  ob- 
taining a  signature  to  a,  deed  by  false  pre- 
tenses, and  appeals.     Affirmed. 

9aml.  Foster,  K.  McC.  De  Weese,  and  Bol- 
and  &  O'Brady,  for  appellant.  R.  F.  Walk- 
er, Atty.  Gen.,  M.  K.  Brown,  Pros.  Attj'., 
and  J.  J.  Williams,  Asst.  Pros.  Atty.,  tor  the 
State. 

BURGESS,  J.  At  the  January  term,  1803, 
of  the  Jackson  criminal  court,  the  defend- 
ant was  jointly  Indicted  with  one  Henry 
Sleek,  charged  with  feloniously  and  design- 
edly obtaining  from  Lndwig  Goetz  and  Hen- 
rietta Goetz,  his  wife,  by  means  of  false  and 
fraudulent  representations,  a  general  warran- 
ty deed  to  lot  No.  8,  of  block  No.  63,  In  Kan- 
sas City,  Mo.,  with  the  Intent  to  dieat  and  de- 
fraud. At  the  same  term  this  defendant 
was  arraigned,  and  entered  his  plea  of  not 
guilty.    He  then  died  his  separate  demurrer. 


which  was  by  the  court  overruled,  vtnA  the 
cause  continued  until  the  next  regular  term. 
Defendant  thereupon  filed  bis  special  ple« 
to  the  indictment,  which  was  by  tbe  conn 
denied.  At  the  April  term,  1893,  of  eaSA 
court,  the  defendant  was  tried,  conrioted. 
and  Ids  punishment  assessed  at  imprison- 
ment In  the  penitentiary  for  a  term  of  three 
years,  and,  after  im.'niccessful  ma<^ions  for 
new  trial  and  in  arrest,  defendant  appealed 
to  this  court 

The  testimony  discloses  these  facts:  That 
on  the  23d  day  of  April,  1890,  Ludwig  Goetz 
and  his  wife  were  the  owners  of  two  booses 
and  lots,  described  as  'lot  eight,  in  blodL  No. 
63,  in  Eastern  Kansas,  an  addition  to  the 
d^  of  Kansas;"  that  they  had  lived  in  one 
of  these  houses  for  more  than  20  years,  .and 
rented  the  oUier  house  to  a  tenant;  tiiat  Dr. 
Flauders,  the  defendant  In  this  case,  resided 
near  them,  and  had  made  numerous  efforts 
to  purchase  this  property.  These  x)eoirie  dis- 
liked Flanders,  and  would  have  nothing  to 
do  with  him,  and  refused  at  all  times  to  sell 
the  property  to  him.  ITiey  wa-e  poor,  igno- 
rant Germans,  and  unable  to  read  or  write 
English.  On  this  property  were  two  mort- 
gages, amounting  to  about  $2,600.  A  few 
weeks  prior  to  April  23d,  one  Henry  Sleek, 
who  Is  Jointly  Indicted  for  this  crime  with 
this  defendant,  learning  of  the  mortgage  np- 
(m  this  pix)perty,  went  to  Goetz  and  wife, 
and  tirged  them  to  permit  him  to  secure  for 
them  a  loon  of  eastern  money  on  long  time. 
sufficient  to  make  up  and  satisfy  the  other 
mortgages,  which  they  agreed  to  do.  A  gen- 
eral warranty  deed  was  presented  to  them, 
and  represented  to  be  a  deed  of  trust  to  st-- 
cure  this  loan  of  eastern  money,  and  was 
signed  by  them,  and  duly  acknowledged, 
t^iidi  conveyed  to  the  defendant  Flanders 
the  property  above  described.  Flanders  ao- 
o^ted  the  deed,  and,  when  Informed  of  the 
fraud,  refused  to  pec<mvey  the  property.  He 
also  refused  to  pay  off  the  other  mortgages, 
but  offered  to  buy  them,  providing  the  par- 
ties would  assign  them  to  him.  This  they 
refused  to  do,  but  offered,  if  Flanders  woull 
pay  them,  to  satisfy  and  discharge  the  rec- 
ord. Tlie  testimony  tends  to  show  that 
Sleek  was  the  agent  of  and  acting  for  this 
defendant,  yet  at  no  time  did  he  convey  the 
knowledge  or  Intimate  to  Goetz  or  his  wife 
that  the  transaction  was  being  made  with 
Flanders.  Goetz  and  his  wife  both  positive- 
ly deny  any  knowledge  as  to  the  contents  of 
the  deed  signed  by  them,  or  that  they  ever 
authorized  Sleek,  or  any  one  else,  to  sell  the 
property  for  them. 

The  defendant's  first  contention  Is  tliat  the 
indictment  Is  bad  for  duplicity,  and  that  the 
demurrer  thereto  should  have  been  sostain- 
ed.  It  is  contended  that  the  Indictment 
charges  the  defendant  with  liaving  hi  the 
transaction  obtained  two  sepcirate  and  dis- 
tinct articles,— reel  estate,  which  is  one  of- 
fense under  the  statute;  and  signatures  to 
a  deed,  which  is  another  offense,  the  pnni$li 
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mtskt  of  which  1b  differoit,— and  that  Hie  in- 
dlctmoit  is  therefore  double.  After  maklntr 
•11  the  necessary  aT^ments  as  to  false  rep- 
resentations, the  indictment  contains  the  fol- 
lowing allegations:  "And  the  said  Henry 
Sleek  and  Francis  L.  Flanders  th^i  and 
there,  with  the  fdonious  Intent  to  cheat  and 
defend  the  said  Ludwlg  Goetz  and  Henriet- 
ta GoetE  of  their  right  title,  interest,  and 
property  In  and  to  said  lot  eight,  (8,)  felonl- 
oosly  and  designedly,  by  means  of  said  pre- 
tenses and  r^resentatlons  so  made  as  afore- 
said, did  obtain  and  receive  of  and  from  the 
•aid  Ludwig  Ooetz  and  Henrietta  Ooetz  the 
execution,  acknowledgment,  and  delivery,  as 
aforesaid,  of  the  warranty  deed  aforesaid, 
and  all  the  right,  title,  interest,  and  property 
of  the  said  Ludwig  Goetz  in  and  to  sold  lot 
tighV'  Then  follows  the  allegation  of  tlie 
Talue  of  the  property,  and  the  indictment 
closes  with  the  allegation  of  knowledge  (m 
the  part  of  the  defendants. 

The  section  of  the  statute  under  which 
the  indictment  wns  drawn  (section  3364,  Rev. 
St.  18S9)  provides  that  "every  person  who 
with  Intent  to  cheat  and  defraud  another, 
shall  designedly,  by  color  of  any  false  token 
or  writing,  or  by  any  other  false  pretense 
obtain  the  signature  of  any  person  to  any 
written  instrument  •  *  *  shall,  upon  con- 
viction thereof  be  punished  in  the  same 
manner  and  to  the  same  extent  as  for  felo- 
niously stealing  the  money  or  property  or 
thing  so  obtained."  The  p\mishment  for 
such  an  offense  is  fixed  by  section  3541,  Rev. 
St.  at  imprisonment  in  the  pcnitentiaiT  not 
exceeding  5  years,  or  in  the  county  Jail  not 
less  than  6  months,  or  by  fine  not  exceeding 
$1,000  or  less  than  $500,  or  by  both  a  fine 
not  less  than  $100  and  imprisonment  to 
the  connty  jail  not  less  than  3  months. 
The  gist  of  the  offense  is  the  obtaining  the 
signatures  to  the  deed,  an  instrument  of  writ- 
ing, with  intent  to  cheat  and  defraud;  and 
all  other  averments  as  to  the  acknowledg- 
ment and  delivery  of  the  deed,  and  the  title 
of  Goetz  in  and  to  the  property,  were  mere 
surplusage,  and  of  no  consequence.  If  the 
thing— that  is,  deed— was  thus  obtained,  the 
offense  was  tbea  complete.  Mr.  Bishop  (vol- 
ume 1,  Crlm.  Proc.  f  407)  says  that  "if  an  in- 
dictment Is  founded  on  a  statute,  and  it 
contains  allegations  covering  all  the  terms 
of  the  statute,  and  making  a  complete  of- 
fense, and  then  if  it  adds  something  by  way 
of  making  the  offense  appear  more  enor- 
mous, the  latter  matter  may  be  disregarded 
as  mere  surplusage."  Again,  be  says  (sec- 
tion 480:)  "Suppose  there  is  matter  in  the 
Indictment  defectively  alleged,  yet  If,  re- 
jecting all  this,  enough  remains  to  meet  the 
reanirements  of  the  law,  the  indictment  Is 
good;  the  surplusage  passes  for  naught" 
State  V.  Meyers,  99  Mo.  107,  12  S.  W.  Rep. 
516.  In  the  case  of  C!om.  v.  B<dkom,  3  Pick. 
281,  it  was  held  that  In  an  Indictment  char- 
ging an  innh<dder  with  sufforlng  persons  "to 
play  at  cards  and  other  unlawful  gnmes," 


the  words  "unlawful  games"  might  be  re- 
jected as  surplusage.  The  sm'plusage  words 
emnloyed  in  this  indictment  do  not  in  any 
manner  affect  its  meaning,  or  charge  any 
criminal  offense,  and  should  be  disregarded. 
The  indictment  is  not  double,  and  is,  we 
think,   sufficient 

The  record  discloses  the  fact  that  on  the 
0th  day  of  April,  1893,  counsel  for  defend- 
ants filed  what  they  called  a  "special  plea 
to  the  indictment,"  alleging  that  the  grand 
]ui7  that  found  the  indictment  was  not  legally 
drawn  and  summoned,  and  that  their  acts 
were  void,  asking  permission  to  Introduce 
evidmce  tai  support  ot  the  plea,  which  was 
denied  by  the  court  No  exception  was 
Kived  to  the  action,  of  the  court  In  regard 
to  this  plea,  and  it  cannot  now  be  reviewed 
by  this  court  It  was  too  late  to  raise  this 
qnesti(n  for  the  first  time  on  the  motion  for 
a  new  trial.  State  v.  Williams,  77  Mo.  463; 
State  V.  Burnett,  81  Mo.  110;  State  v.  Foster, 
(Mo.  Sup.)  22  S.  W.  Rep.  40S 

Objection  Is  taken  to  the  action  of  the 
court  in  permitting  proof  of  the  acts  and 
declarations  of  defendant's  co-indlctee. 
Sleek,  done  and  made  in  the  absence  of  de- 
fendant, before  any  evidence,  as  he  contends, 
of  collusion  or  confederation  had  be^i  in- 
troduced. This,  under  the  rulings  of  this 
coui't  rests  larg^  in  the  discretion  of  the 
trial  court.  It  would  be  error  if  such  proof 
was  admitted,  unless  such  conspiracy  was 
shown  before  or  after  such  evidence  was 
hitroduced.  It  is  well-settled  law  that  when 
a  crime  is  committed  by  several  persons  the 
acts  and  declarations  of  one  cannot  be  shown 
against  the  others  unless  they  are  all  consplra- 
tws.  and,  in  order  to  make  the  acts  and 
declarations  of  one  admissible  against  the 
others,  such  conspiracy  must  be  shown  to  ex- 
ist either  before  or  after  such  evidence  is  in- 
troduced. It  may  be  shown  by  drcnmstances 
as  well  as  by  direct  and  positive  evidence. 
In  the  case  of  State  v.  Walker,  98  Mo.  95, 
0  S.  W.  Uep.  646,  and  11  S  W.  Rep.  1133, 
Black,  J.,  in  speaking  for  the  court  says: 
"It  is  for  the  court.  In  the  first  place,  to 
say  whether  there  is  any  evidence  of  a  con- 
spiracy, and  for  the  Jury  to  determine  wheth- 
er there  was  one,  and  its  objects.  Again,  it 
is  a  matter  resting  largely  in  the  discretion 
of  the  trial  court  as  to  when  that  proof  shall 
be  offered.  The  prosecution  may  prove  the 
declaration  and  acts  of  cme,  made  and  done 
in  the  absence  of  othws,  before  proving  the 
conspiracy,  provided  the  proof  is  afterwards 
made.  State  v.  Ross,  29  Mo.  82;  State  v. 
Daubert  ^  Mo.  239;  Whart.  Orlm.  Ev.  (8th 
Ed.)  i  608a.  It  is  therefore  not  material  at 
what  time  the  proof  of  conspiracy  was  made. 
A  conspiracy.  It  is  to  be  remembered,  can 
seldom  be  shown  by  direct  and  positive  evi- 
dence. It  need  not  be  so  shown.  It  may  be 
shown  by  facts  and  circumstances."  2 
Whart.  Crlm.  Law,  (9th  Ed.)  i  1398.  The 
evidence  shows  that  Sleek,  In  the  first  place, 
was  pretending  to  Goetz  to  secure  a  loan 
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for  them  for  about  $2,600,  and.  while  Goetz 
and  wife  would  hare  nothing  to  do  witk 
defendant.  Sleek  had  the  deed  made  out  to 
defendant  without  their  knowledge;  that  he 
(Flanders)  fumtebed  whatever  money  was 
furnished,  and,  as  soon  as  he  got  the  deed, 
demanded  rent  of  one  of  the  tenants,  and 
beean  negotiations  for  the  adjustment  of 
other  debts  which  were  liens  on  the  prop- 
erty, and  In  one  instance  declined  to  pay  o{f 
a.  note  executed  by  Goetz,  unless  the  holdjer 
would  sign  it  to  him.  These  and  many  other 
occurrences,  unnecessary  to  detail  berev  had 
a  very  strMig  tetulency  to  show  a  conspir- 
acy between  him  and  Sleek,  to  obtain  the 
deed  by  fraud,  and  fully  Justified  the  court  in 
admitting  evidence  of  the  acts  and  state- 
ments of  Sleek  against  defendant  before  the 
deed  was  delivered  to  him. 

Henrietta  Goetz,  a  witness  for  the  state, 
was  permitted  to  testify,  over  the  objection 
of  d^endant,  to  a  conversation  that  she  had 
with  Sleek  In  his  office  after  the  deed  was 
executed  and  delivered.  In  which  she  stated 
that  "Flanders  was  at  our  place  to  collect 
rent  After  that  I  got  my  son,  and  go  np 
to  Sleek,  and  asked  him  to  let  me  see  the 
papers  I  signed.  He  eaid  the  papers  wac 
with  Mr.  Flanders.  I  said,  'What  has  he 
got  to  do  with  our  property?  He  said,  'He 
is  tite  man  that  furnishes  &e  money.'  I  tcdd 
him  I  didn't  want  the  money  from  Flanders. 
I  didn't  want  anything  to  do  with  Flanders. 
I  told  him  be  was  there  to  collect  the  rents. 
'What  has  he  got  to  do  with  the  rait?" 
Flanders  said:  'He  has  got  &  deed,  he  told 
the  tenants.'  Sleek  aald:  'He  Is  Just  fool- 
ing you.  You  must  not  believe  that  This 
Is  Just  a  loan  you  signed.' "  There  Is  no 
question  but  that  this  conversatiwi  with 
Sleek,  and  bis  statements  ntade  at  the  time, 
having  occurred  after  the  conspiracy  was 
ended,  were  inadmissible  against  Flanders. 
The  common  enterprise  was  then  at  as  end, 
and  no  statement  mode  by  either  one  <rf  the 
conspirators  In  the  absmce  of  the  other  was 
admissible  as  against  the  one  not  present. 
Tills  has  been  the  uniform  ruling  of  this 
court.  State  v.  Minton.  22  S.  W.  Rep.  808, 
(not  yet  officially  r^orted;)  Staite  ▼.  Duncan, 
04  Mo.  260;  State  v.  Fredericks,  85  Mo.  145; 
State  V.  Mehrose,  98  Mo.  697,  12  8.  W.  Rep. 
250;  State  ▼.  HUderbrand,  105  Mo.  818,  16 
S.  W.  Rep.  948;  State  v.  McGraw,  87  Mo. 
161.  But  the  matters  testified  to  by  this 
witness  were  oi  such  an  Immaterial  and 
unimportant  chai-acter  that  this  court  would 
not  be  Justified  In  reversing  the  case  on  that 
ground  alone.  In  fact  the  declarations  of 
Sleek  made  in  that  conversation  had  no 
tendency  to  implicate  or  incriminate  Flan- 
ders. On  the  contrary,  Sle(.%  stated  in  the 
conversation  that  the  paper  signed  was  a 
mortgage,— "this  is  Just  a  loon  you  signed." 
These  declarations  asserted  the  innocence  of 
Sleek,  and,  if  he  was  innoeoit,  Flanders  was. 
If  Sleek's  statements  were  true,  no  crime 
was  committed,  as  the  trausaotion  was  noth- 


ing but  a  loan;  and,  wbUe  Sleek  stated  that 
Flanders  fmailshed  the  money,  Flanders  Um- 
self  testified  that  he  did.  It  is  diffioott  to 
concave  how  defendant  could  have  been 
prejudiced  by  the  sdmissioa  of  this  testi- 
mony. 

The  court  admitted  in  eridence  a.  cettUted 
copy  of  the  reccxd  ot  the  warranty  deed 
from  Goetz  and  wife  to  defesdiiat,  to  whleti 
defendant  objected,  because  not  the  best 
evidaice,  and  because  the  proper  fbnndatloo 
had  not  been  laid  for  Its  introduction.  In 
prosecutiatts  for  forgery,  "before  evidenoe 
of  the  forgery  will  be  admitted  at  tbe  trial, 
the  forged  instrument  must  be  produced,  or 
its  nonproductlon  Justified  from  necessity: 
as  by  showing  that  it  is  lost  or  destra^ed 
or  not  within  reaeh  of  the  process  of  the 
court,  or  is  in  the  possession  of  the  defend- 
ant. And  in  the  last  Instance,  not  in  the 
others,  reasonable  notice  must  have  been 
given  him  to  produce  it."  2  Bisb.  Crtaa. 
Proa  (3d  Ed.)  {  433.  The  same  rule,  by  par- 
ity of  reascming,  would  seem  to  apply  in  the 
case  at  bar.  The  evidence  shows  that  the 
original  deed  was  In  the  possession  of  tbe 
defendant,  and  the  law  is  that  he  should 
have  been  given  notice  to  produce  it  at  the 
trial,  unless  it  had  been  lost  or  destroyed. 
Defendant  testified  that  be  showed  tbe  deed 
to  Mrs.  Goetz,  whea  she  snatcbed  it  from 
his  hand,  and  tore  It  ui>.  She  also  made 
the  same  statem^it  when  teetitying  as  a 
witness.  Defendant  further  stated  that  he 
did  not  have  the  deed  witib  him,  and  that  ba 
could  not  say  where  tbe  deed  was.  Tbis 
made  out  at  least  a  prima  facie  case  of  tke 
loss  or  destruction  of  the  deed,  aul  see. 
ondary  evidence  was  permissible  tx  tbe  pur- 
pose of  8howh3«  its  contents.  (Foolkes  v. 
Com.,  2  Rob.  [Va.]  838;  Rex  v.  Hawortb. 
4  Car.  &  P.  254;  U.  S.  t.  Britton,  2  Mason, 
464;)  and  this  by  a  copy  fhun  the  recorda 
of  deeds,  (Henderson  v.  State,  14  Tex.  50a) 

There  seem  to  be  no  w^-foooded  objec- 
tions to  the  Instructions,  as  thegr  oorer  every 
phase  of  the  case,  and  were  well  authorized 
by  the  evidence.  There  are  some  other  ob- 
jections urged  as  to  the  rulings  of  the  trial 
oourt.  but  they  seem  to  be  without  merit. 
Tbe  verdict  of  the  jury  establishes  defotd- 
ant's  guilt  beyond  a  reasonable  doubt,  asoO, 
as  there  Is  no  reversible  error  In  the  pn»- 
ceedlngs  or  record,  the  Judgment  will  ba 
affirmed.    All  concur. 


STATE  V.  NELSON. 

(Supreme  Court  of  Missouri,  Division  Na.  2 

Nov.  21,  1803.) 

ASSADLT  WITH  INTENT  TO  EiLL— EVIOBKCB — Ix 
STItrCTIOXS. 

On  the  trial  for  assault  on  a  dty  mar- 
shal with  intout  to  kill,  defendant  tpstified  that 
he  shot  four  times  at  the  marshal,  merely  ta 
scare  him  away,  and  with  no  intention  to  kilL 
ffrfrf,  that  defendant's  own  testimony  justified 
a  conviction,  and  did  not  require  an  instmctioo 
as  for  a  simple  assault. 
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Appeal  from  criminal  <x»urt,  Lafayette 
-eoontr;  John  B.  Ryland,  Judge. 

WIHlam  NelaoD  was  convicted  of  assault 
with  Intent  to  kill,  and  appeals.   Affirmed. 

Joba  Welbom,  for  appelant.  B.  F.  Walk- 
~cr,  Atty.  Gen.,  for  the  State. 

BUUGBSS,  J.  The  defendant  was  at  the 
March  term,  1S93,  of  the  criminal  court  of 
lAfajrette  county,  conricted  of  an  aaeatilt 
■with  intent  to  kill  one  Marcum  Squires  by 
shooting  at  him  with  a  pistol,  and  his  pun- 
ishment fixed  at  Impriaonment  in  tlie  peni- 
tentiary tat  three  years.  The  state  oITo'ed 
-eridence  tending  to  show  that  at  thie  time  of 
the  shooting,  which  ocenrred  at  the  town  of 
NapoleoB,  Lafayette  county,  on' the  9th  day 
of  December.  1892,  Marcum  Squires  was 
the  dty  marshal  of  that  town,  and  that  he 
was  iBfonued  that  the  defendant  was  carry- 
ing a  pistol  concealed,  and  had  been  exhibit- 
ins  It  in  a  saloon;  that,  as  city  marshal  be  at- 
tempted to  arrest  defendant,  wlio  ran,  at  the 
same  time  pulling  a  revolver  9Ut  of  his  pock- 
et, and,  when  oiidered  by  the  marshal  to 
halt,  instead  of  doing  so  turned  and  flred 
at  him  three  or  fenr  times,  hallooing  at  him 
(Marciun)  to  slwot  his  flrecmcker,  at  the 
some  time  firing  two  additioual  shots.  De- 
fendant admitted  shooting  at  Squires  four 
times,  but  testified  as  a  witness  In  his  own 
behalf  that  he  did  not  shoot  until  after  the 
marshal  had  fired  at  him,  and  that  he  Itad 
no  intention  to  kill,  but  simply  flred  his  pis- 
tol at  Marcum  for  the  purpose  of  scaring 
him  only.  Squires  was  not  hit  by  either  one 
of  the  shots.  Defendant  did  not  aA  the 
court  to  Instruct  the  Jury  as  for  common 
assault,  bat  now  icsists.  and  did  in  his  mo- 
tion for  a  new  trtai,  that  it  was  tlie  duty  of  the 
court  to  do  so  anyway.  This  Is  the  only  point 
Insisted  upon  in  this  court  for  a  reversal  of 
the  cose.  Section  4208,  Rev.  St  1889,  makes 
it  the  duty  of  the  trial  court  to  instruct  the 
jury  in  writing  upon  all  questions  of  law 
arising  in  the  case  which  are  necessary  for 
theh-  Infwmatlon,  whether  asked  to  do  so  or 
not.  This  has  been  the  unifOTm  rule  an- 
nounced by  this  court  State  v.  Palmer,  88 
Mo.  570;  State  v.  Banks,  73  Mo.  S92;  State 
V.  Maguire,  113  Mo.  670,  21  S.  W.  Rep.  212. 
While  the  defendant  testifies  that  he  shot  at 
the  marslial  Oiree  or  fom-  times  with  a  dead- 
ly weap<m,  he  also  testifies  that  he  had  no 
intention  to  kill  at  the  time,  and  shot  mere- 
ly to  frighten  him.  The  defendant  had  the 
light  to  testify  as  to  his  intention  iu  shoot- 
ing. State  V.  Banks,  73  Mo.  502;  State  ▼. 
IMlmer,  88  Mo.  568.  But  the  statements  of 
-defendant  were  so  incumbered  with  the  phys- 
ical facts  and  omduct  of  defendant,  so  un- 
reasonable and  inconsistent  with  the  experi- 
ence of  mankind,  that  the  cotirt  was  not 
bound  to  l>eiieve  him  and  to  Instruct  the  Ju- 
ry on  his  testimony  for  a  less  grade  of  of- 
fense than  that  of  assault  with  Intent  to 
JtlU.  While  State  v.  Banks,  73  Mo.  502;  State 
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V.  Palmer,  88  Mo.  588;  and  State  v.  Tate.  12 
Mo.  App.  327,— seem  to  announce  a  contnu-y 
mle,  the  more  recent  decisions  are  the  other 
way.  State  v.  Anderson,  89  Mo.  832,  1  S.  W. 
Rep.  138;  State  v.  Bryant,  102  Mo.  24,  14  S. 
W.  Rep.  822;  State  v.  Turlington,  102  Mo. 
642,  16  &  W.  Rep.  141.  Had  the  defendant 
shot  the  marshal  through  the  heart  and  kill- 
ed him,  he  could  with  the  same  propriety 
hare  testified  that  he  did  not  intend  to  do  so. 
—a  statement  that  no  one  would  be  indlned 
to  believe.  Defendant's  statement  that  he  did 
not  Intend  to  kill,  but  shot  merely  to  fri^ten 
his  pm-sner,  when  at  the  same  time  he  ad- 
mitted the  shooting,  was  not  worthy  of  be- 
lief, and,  as  was  said  by  this  eoort  In  the 
case  of  State  v.  Bryant  supra,  "so  here  the 
physical  facts  in  the  case  are  equally  plain, 
and  we  aliaU  not  stultify  ourselves  by  be- 
lieving the  d^endant's  words  In  prtference 
to  his  acts.  The  latter  are  the  true  exi>o- 
nents  of  his  Intention,  and  they  furnish  the 
only  safe  key  to  his  motives."  The  evidence 
shows  ooDciuslvely  that  the  defendant,  if 
guilty  of  any  offense  at  all,  was  that  of  an 
assault  with  intent  to  kill,  and  the  verdict  is 
sustained  by  tlie  evidence.  Judgment  Is  af- 
firmed.   All  conenr. 


STATE  V.  HACK. 

(Supreme  Court  of  Misnonri,  Divisian  No.  2. 

Nov.  21,  1803.) 

CHIMINAL  LilW  — ADMtgglOMS  OP  TSIRD  PSSSOX — 

CKSDtBn.iTT  or  Witness— Htiuci.BS8  Ekxor. 

1.  On  a  trii.1  for  larceny,  evidence  that  a 
person  other  than  defendant  admitted  that  he 
stole  the  goods  is  hearsay. 

2.  It  Is  pro^)er  cross-examination,  as  bear- 
ing on  the  ciedibility  of  a  witness,  to  ask  her 
if  she  had  not  kept  girls  for  the  purpose  of  pros- 
titution. 

3.  A  witness  for  defendant  may  be  asked 
on  cross-examination  if  she  did  not  offer  the 
prosecuting  witness  money  if  he  would  go  away 
and  not  testify  against  defendant. 

4.  Where  defendant's  counsel  objects  to  re- 
marks of  the  prosecuting  attorney,  who  there- 
upon desists,  and  the  court  instructs  the  jury  to 
disregard  such  remarks,  there  is  no  terror  of 
which  defendant  con  coniploin. 

Appeal  from  St  Louis  criminal  court;  Hen- 
ly  li.  Edmunds,  .Tudge. 

Richard  Hack  was  convicted  of  grand  lar- 
ceny, and  appeals.    Affirmed. 

C.  P.  Johnson,  for  appellant  R.  P.  Walk- 
er, Atty.  Qea.,  and  C.  O.  Bishop,  for  re- 
spondent. 

BTJROBSS,  J.  The  defendant  was  jointly 
indicted  with  one  Patrick  Brown,  in  the  St 
Lools  criminal  court  for  the  crime  of  burg^ 
lary  in  the  first  degree  and  grand  larceny 
in  stealing  from  a  dwelling  house.  At  the 
regular  term  next  thereafter  a  severance  was 
ord<>red.  and  the  defendant  put  upon  his 
trial.  He  was  acquitted  of  burglary  and  con- 
victed of  grand  larceny,  his  ponishment  be- 
ing assessed  at  three  years  in  the  penitenti- 
ary.    After  unsuccessful  motions  for  a  new 
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trial  and  In  arrest,  he  appealed  to  this  court 
The  teBtimony  on  the  part  of  tlie  state  tend- 
ed to  show  that  Valentine  Oardner,  tbe  pros- 
ecuting witness,  resided  on  tbe  ground  floor 
ot  the  building  No.  722  Clark  avenue,  in  the 
city  of  St.  Louis;  hia  premises  consisting  of 
two  rooms  and  a  kitchen.  He  slept  in  the 
front  room.  He  was  acquainted  with  both 
defendants.  Was  in  thehr  company  on  the 
oreniug  of  October  12,  1892,  and  imtil  about 
2  o'clock  in  the  morning  of  October  13th. 
They  were  drinking  together.  At  the  hour 
named,  Oardn^  went  home,  and  to  bei, 
closing  the  door  and  two  windows  of  his 
sleeping  room.  As  he  undressed,  he  put  his 
clothes  upon  a  chair.  In  his  vest  pocket 
was  a  gold-plated  watch  and  chain,  (of  the 
aggregate  value  of  about  $76,)  also  bis  poCk- 
etbook,  containing  about  |18  or  $20.  He  got 
up  about  half  past  6  In  the  morning,  found 
one  of  tbe  windows  up,  and  the  door  open, 
Hnd  discovered  that  the  watch,  chain,  and 
money  were  gone.  He  met  defendants  dm> 
ing  the  forenoon,  and  spoke  to  them  about 
his  loss,  and  they  declared  to  tilm  that  they 
knew  nothing  about  the  missing  articles.  On 
that  same  morning,  however,  shortly  after 
.">  o'clock,  the  defendant  went  into  the  sec- 
ond-hand store  of  one  Alie  Gallant  with  the 
watch  in  question,  and  offered  it  for  sale. 
While  they  were  negotiating  the  terms,  de- 
fendant Brown  came  in  with  the  chain,  and 
offered  it  for  sale.  Oallant  consented  to 
pay  for  tbe  two  articles  $21,  and  gave  de- 
fendant $11  for  the  watch  and  Brown  $10 
for  the  chain.  Both  defendants  lived  up- 
stairs over  Gallant's  store,  with  one  Justine 
Burkhardt,  the  mother  of  defendant,  who 
rented  from  Oallant,  and  kept  a  boarding 
house.  A  police  officer  came  into  tbe  store 
during  the  forenoon,  and  recovered  the  watch 
and  chain,  and  afterwards  arrested  the  de- 
fendant and  Brown.  Both  denied  all  knowl- 
edge of  the  property,  but  appellant  after- 
wards stated  to  bim  that  he  had  obtained 
the  watch  from  Brown,  and  admitted  that 
be  disposed  of  it  to  Gallant  The  testimony 
on  the  part  of  the  defense  tended  to  show 
that  defendant  came  into  his  sleeping  apart- 
ment at  his  mother's,  and  went  to  bed, 
between  11  and  12  o'clock  that  night;  that 
he  came  In  alone,  and  remained  there  dur- 
ing tbe  night,  but  that  Brown  came  in  about 
2  o'clock  in  tbe  morning,  waked  up  Mrs. 
Biirichardt  and  had  a  talk  with  her,  hold- 
ing something  in  bis  band;  and  that,  al- 
though defendant  woke  up  at  the  time,  be 
did  not  get  out  of  bed.  Mrs.  Burkhardt 
testified  that  Brown  bad  a  watch  and  chain 
In  his  band  at  the  time,  and  defendant  un- 
dertook to  show  by  her  the  conversation  be- 
tween her  and  Brown  regarding  the  watch 
and  chain,  but  on  the  objections  of  the  state 
the  evidence  was  excluded.  While  on  the 
stand  under  cross-examination  by  the  state, 
Mrs.  Burkhardt  was  asked  by  the  circuit 
aftomey  "whether  or  not  she  had  at  divers 
places  kept  girls  for  the  purpose  of  prosti- 


tution." Defendant  objected.  The  objec- 
tion was  overruled  by  the  court  and  she  an- 
swered that  she  had  not  done  so.  She  was 
also  asked  on  cross-examination  "wbether  ab* 
bad  not  at  the  preliminary  examination  at 
this  case,  in  the  court  of  criminal  correetton, 
offered  the  prosecuting  witness  tbe  mm  of 
$300  If  be  would  get  out  of  town,  and  not 
appear  as  a  witness  against  ha  son,  (tbe 
defendant)"  Over  defendant's  objection,  tbe 
court  permitted  the  question  to  be  pressed,, 
and  she  answered  that  she  did  not  bat  tbat. 
on  tbe  contrary,  the  prosecuting  witness  tit- 
tered to  go  out  of  town  and  drop  It  If  sbe- 
would  give  him  that  amount  She  also  stat- 
ed that  she  slept  In  a  room  adjoining  tbat  «£ 
her  son,  with  a  man  to  whom  she  was  boC 
married,  but  whom  she  expected  to  marry 
"in  July  next,"  (the  trial  being  in  February.) 
Defendant  testified  in  his  own  behalf,  and 
atated  tbat  he  went  to  bed  about  11  o'dock 
on  the  night  of  October  12th;  that  be  wa*- 
awakened  about  2  o'clock  In  tbe  momlBg. 
and  beard  Brown  asking  bis  mother  for 
$10,  holding  a  watch  in  bis  hand;  tbat  bis 
mother  refused,  and  asked  whose  watdi  It 
was,  but  be  did  not  hear  the  romalnder  of 
the  conversation,  as  be  wait  to  sleep  again:. 
that  be  saw  Brown  about  7  o'clock  in  tbe 
morning,  who  then  bad  "Gardner's  watch 
and  chain,"  and  asked  bim  (defendant)  to  g" 
with  him  to  Gallant's  to  borrow  some  money 
on  a  watch;  tbat  Brovm  stated  tbat  be  bad 
got  the  watch  from  Oardner;  that  be  weau 
with  Brown,  and  got  $10  himself  <»  tke 
watch;  that  he  knew  it  was  Gardner's  wattdt. 
as  be  had  once  redeemed  It  from  pawn  for 
Gardner.  He  admitted  tbat  be  and  Browu 
had  been  drinking  with  Gardner  the  night 
beforo,  and  that  when  arrested  he  bad  toM 
the  officer  tbat  be  knew  nothing  about  thr 
watch.  In  rebuttal,  ova:  defendant's  ob- 
jection, the  state  was  permitted  to  show  by 
the  prosecuting  witness  that  while  tbe  prr- 
linilnary  examination  of  this  case  was  pend 
ing  in  tbe  court  of  criminal  CMcectlon  Mrs.' 
BurlUiardt  offered  him  $300  to  leave  town, 
and  not  appear  as  a  witness  against  ber  son. 
(the  appellant)  Tbe  court  instructed  the 
JtU7  to  acqtilt  of  burglary,  and  submitted  tbi^ 
question  of  guilt  of  larceny  from  a  dwellln$r 
house,  punishment  conditioned  upon  tbe  as- 
certained value  of  the  property,— whether  of 
the  value  of  $30  or  less.  The  court  also  in- 
structed upon  tbe  presumption  of  recent  pos- 
session, alibi,  credibility  of  wltneases,  pre- 
sumption of  innocence,  and  reasonable  doubt. 
Tbe  record  shows  tbat  tbe  circuit  attmney. 
In  his  closing  address  to  tbe  jury,  used  the 
following  language:  "Gentlemen  of  the  Jury. 
Jhe  counsel  for  tbe  defendant  has  given  yon 
several  Ulustratlons  of  how  innocent  men 
may  come  into  possession  of  stolen  property. 
That  Is  all  right;  but  what  would  you  do. 
or  any  innocent  man  do,  were  he  found  in 
the  xxMsession  of  stolen  property?  Wby,  he 
would  Introduce  witnesses  to  prove  that  be 
bad  a  good  character,  which  would  show 
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that  he  'was  not  llnble  to  be  gtiUty  of  such 
a  thing."  When  defendant  objected  to  the 
remarks,  nothing  farther  waa  said  on  that 
point  by  the  circuit  attorney,  and  the  court 
said  nothing  at  the  time,  but  at  the  close 
the  court  said  to  the  Jury:  "€tentlemen,  the 
defendant's  character  Is  not  In  Issne.  He 
has  Introdnced  no  evidence  of  good  oharactw, 
bnt  the  law  presumes  his  character  to  be 
good.  The  state  is  not  permitted  to  attack 
his  character,  and  the  remarks  of  the  cir- 
cuit attorney  were  improper,  and  should  be 
entirely  disregarded  by  you."  No  brief  has 
been  filed  by  defendant. 

The  first  ground  assigned  as  error  in  de- 
fendant's motion  for  a  new  trial  deemed  wor- 
thy of  attention  Is  the  action  of  the  court 
In  instructing  the  Jury.  No  particular  objec- 
tion is  made  to  any  of  the  instructions,  and, 
after  a  careful  examination  of  them,  we  have 
been  unable  to  find  any  objection  thereto. 
They  seem  to  present  the  law  of  the  case 
as  we  tmdM-stand  it,  and  are  eminently  fair 
and  Just  to  the  defendant  He  had  no  cause 
for  complaint  In  regard  to  them. 

It  Is  also  urged  that  the  court  committed 
error  In  admitting  Illegal,  improper,  and  In- 
competent testimony  on  the  part  of  the  state, 
and  in  excluding  proper,  legal,  and  compe- 
tent testimony  offered  by  the  defendant.  No 
testimony  in  chief  was  admitted  on  the  part 
of  the  state  over  the  objection  of  the  defend- 
ant. But  when  Mrs.  Burkhardt  (defendant's 
mother)  was  testifying  as  a  witness  in  his 
behalf  it  was  attempted  to  prove  by  her  a 
conversation  between  her  and  defendant's  co- 
defendant  Brown  in  regard  to  the  watch  and 
chain  in  question,  which  was  excluded  by 
the  court  on  the  objection  of  the  prosecuting 
attorney.  This  evidence  was  offered  for  the 
purpose  of  proving  by  the  admission  of 
Brown  that  he  had  committed  the  larceny, 
and  not  the  defendant  on  trial.  This  evi- 
dence was  mere  hearsay,  and  clearly  inad- 
missible. State  V.  Evans,  65  Mo.  400;  State 
V.  Dnncan,  (Mo.  Sup.)  22  S.  W.  Bep.  609.  In 
a  criminal  case  the  defendant  cannot  intro- 
duce the  admissions  of  a  third  party  tending 
to  show  that  such  party,  and  not  the  defend- 
ant, committed  the  crime  charged.  This  wit- 
ness was  also  asked  on  cross-examination 
whether  she  bad  not,  at  different  places,  kept 
Kirls  for  the  purpose  of  prostitution,  to  which 
objection  was  made  by  defendant,  and  the 
objection  overruled.  She  answered  In  the 
negative,  and  no  evidence  was  offered  by  the 
state  to  contradict  her  In  this  statement. 
This  Inquiry  was  proper,  as  the  prosecution 
had  the  right  to  know  her  vocation,  and 
what  she  had  been  and  was  then  engaged 
In,  as  affecting  her  credibility.  1  Greenl. 
Bv.  i  456;  State  v.  Grant,  79  Mo.  113.  She 
was  also  asked,  and,  over  objection  by  de- 
fendant, required  to  answer,  whether  she 
bad  not  offered  the  prosecuting  witness, 
Gardner,  money  to  leave  the  city,  and  not 
appear  against  her  son.  It  was  held  by  this 
court  In  the  case  of  State  v.  Downs,  91  Mo. 


19,  3  S.  W.  Rep.  219,  that  when  a  witness  for 
the  state  denies,  on  cross-examination,  at  a 
designated  time  and  place  he  agreed  to  leave, 
and  not  testify  against  the  defendant.  In  con- 
sideration of  flOO,  that  he  may  be  contra- 
dicted by  the  defendant,  as  it  is  not  a  col- 
lateral matter,  but  goes  directly  to  the  credit 
of  the  witness,  showing  him  to  be  corrupt. 
If  the  Inquiry  tends  to  show  the  corruption 
of  the  witness  It  is  permissible.  Whart.  Ev. 
(3d  Ed.)  S  547;  1  Greenl.  Ev.  (15th  Ed.)  i  4C2. 
It  Is  difficult  to  conjecture  what  would  be 
more  cogent  proof  of  the  corruptness  of  n 
witness  than  to  show  that  he  had  hired  or 
attempted  to  hire,  by  the  use  of  money,  an- 
other witness  to  disappear,  or  absent  himself 
from  the  place  of  trial. 

The  only  remaining  question  is  as  to  the 
remaito  of  the  circuit  attorney  in  his  clos- 
ing address  to  the  Jury,  which  are  hereto- 
fore set  forth  in  this  opinion,  and  which 
were  objected  to  by  defendant  at  the  time. 
When  the  objection  was  made,  the  circuit 
attorney  desisted  in  his  objectionable  re- 
marks, and  at  the  conclosion  of  his  address 
the  court  directed  the  jury  to  disregard  them, 
conceding  that  the  remarks  were  objection- 
able, and  out  of  place.  While  we  see  noth- 
ing objectionable  In  the  remarks  objected  to, 
the  court,  by  his  direction  to  the  Jury  to  dis- 
regard them,  coimteracted  any  baleful  influ- 
ence they  may  have  had  on  the  jury,  or  any 
prejudice  that  may  have  been  created  in 
their  minds  against  the  defendant  by  reason 
thereof.  We  have  been  unable  to  discover 
any  error  tn  the  record  which  would  justify 
a  reversal  of  the  cause,  and  It  will  therefore 
be  affirmed.    All  concur. 


STATE  V.  OANTMN  et  al. 

(Supreme  Court  of  Missoari,  Division  No.  2. 

Nov.  21,  1893.) 

CkIUINAL  liXW— EzCKniONB  —  UOTIOX  VOR  NBW 
TbIAI,  —  NSWLT-DISCOVBBKD  BviDENCB  —  IN- 
STRUOnONS. 

1.  In  a  criminal  case,  exception  should  be 
saved  at  the  time  the  court  fails  to  give  all 
needful  instructions,  and  the  i>oint  should  be 
preserved  in  the  motion  for  a  new  trial. 

2.  It  is  not  necessary  that  the  word  "fe- 
loniously," used  In  an  instruction,  be  defined. 

3.  A  requested  Instruction  singling  out  a 
certain  fact  need  not  be  given. 

4.  A  new  trial  cannot  be  had  on  newly-dis- 
covered evidence  which  is  the  testimony  of  one 
a  witness  for  defendant  on  the  first  trial. 

Appeal  from  St  Louis  criminal  court; 
Henry  L.  Edmunds,  Judge. 

.Tohn  CnntUn  and  others  were  c(»ivlcted  of 
robbery,  nnd  appeal.     Affirmed. 

The  other  facts  fully  appear  in  the  follow- 
ing statement  by  SHERWOOD,  J.: 

Robbery  In  the  first  degree  is  the  charge 
In  one  Indictment,  on  which  charge  the  de- 
fendants were  cimvlcted,  and  their  punish- 
ment assessed  at  five  years'  imprisonment  in 
the  penitentiary.  The  charging  portion  of 
the  Indictment  Is  this:     "That  Louis  Hen- 
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dridis,  John  Cantlln,  Richard  Canflin,  Wil- 
liam Shadwlck,  and  Tliomas  Mo<mey,  late  of 
the  city  of  St.  Louis  aforesaid,  and  state 
afoi-esaid,  <8i  the  9th  day  of  October  in  the 
year  of  our  Lord  1892,  at  the  city  of  St.  Louis 
aforesaid,  with  force  and  arms,  in  and  upon 
one  Jcdm  Dougherty  felanlously  did  mal^e  an 
ajssault,  and  the  said  John  Dougherty  in  fear 
of  immediate  Injury  to  bis  person  thai  and 
there  fdonlously  did  put,  and  by  force  and 
violence  to  his  person  forty-seven  dollars, 
laAvful  money  of  the  United  States,  of  the 
value  of  fcNTty-sevea  dollars,  all  of  the  gooda 
and  property  of  the  said  John  Dougherty, 
from  the  persMi  and  against  the  will  of  the 
said  John  Dougherty  then  and  there  with 
force  and  violence,  as  aforesaid,  feloniously 
aud  violently  did  r«>b,  steal,  take,  and  carry 
away." 

The  testimony  of  Dougherty  is  to  the  effect 
that  the  prosecuting  witness  was  by  trade 
a  steam  and  gas  fitter,  bat  had  for  several 
years  woi^ed  as  a  common  laborer.  Had  a 
wife  and  10  cfalldrai,  whom  he  hnd  left  in 
New  Orleans  until  he  was  aUe  to  send  for 
them.  He  had  saved  enough  money  from 
his  earnings  to  send  for  tbem,  and  bad  |47 
besides,  and  they  were  on  their  way  to  St 
Louis  on  a  steamer  to  Join  him,  when  the 
alleged  ofToise  was  committed.  He  was 
boarding  meanwhile  In  a  cheap  lodging 
house,  kept  by  one  Mrs.  Farrlngton,  where 
he  paid  $1  per  week  for  his  room.  App^ 
lants  all  lodged  In  the  same  house  on  the 
floor  above  Dougherty,  and  paid  10  cents  per 
night  for  their  accommodation.  Q^e  two 
Cantltns  and  Shadwlck  roomed  together. 
The  money  above  maitlwed  consisted  of  one 
new  $10  biU,  five  $5  biUs,  and  six  $1  bills, 
imd  was  carried  by  Dougherty  on  his  person 
in  a  small  tobacco  bag  In  his  inside  vest 
pocket  On  the  afternoon  of  October  9, 1892, 
(a  Simday.)  about  half  past  3  o'clock,  Dough- 
erty went  to  a  water-closet  on  the  second 
floor  of  this  lodging  house,  and  while  there 
took  out  the  bag  and  the  money,  and  was 
cmmting  it  orer,  the  door  being  slightly  ajar 
at  the  time,  when  appellant  Hooney  appeared 
at  the  door,  and,  locking  at  htm,  remarked, 
"Qtilte  a  nice  roD  yoa  have  there."  Dough- 
erty answered,  "Only  a  few  pennies  I  have 
been  saving  up;"  and  Immediately  returned 
the  m<mey  to  his  vest  pocket.  He  was 
"somewhat  surprised  and  alarmed"  at  being 
thus  seen  by  Mooney,  as  he  did  not  want  any 
of  his  f ^ow  lodgers  to  know  that  he  had  the 
m<m^.  Mooney  walked  aw^,  ajMl  soon 
after  Dougherty  came  from  the  closet  Into 
the  halL  As  he  was  walking  towards  his 
room,  appellants  John  and  Blchard  Cantlin 
seized  him  around  the  neck  and  shoulders, 
appellant  Shadwlck  caught  him  by  the  legEi, 
and  appellant  Mooney  struck  him  with  either 
a  banister  or  bedalat  He  was  thus  thrown 
and  beaten  down.  Stooney  thrust  his  hand 
into  the  vest  pocket  and  took  tber^rom  the 
little  bag  and  money,  and  Doughuly  became 
onconsclous.     Od  reviving,  he  found  hlms^ 


In  the  dining  room,  with  Mrs.  Farrington  and 
a  Mr.  dark.  He  was  bleeding  profnsdy, 
and  stated  that  his  money  had  been  taken. 
In  a  tew  minutes  pc^ce  officers  came  to  the 
house,  to  whom  he  made  the  complaint  and 
the  appellants  were  taken  into  custody,  an 
four  of  them  being  found  in  a  room  on  the 
third  floor.  Dougherty  acknowledged  that 
on  the  evening  before  he  had  asked  two  other 
lodgers  on  his  floor  for  the  loan  of  a  quar- 
ter, to  get  his  wash  from  the  laundry,  (bat 
did  not  get  the  money,)  and  also  that  on  this 
same  Simday  afternoon  he  applied  to  a  lady 
in  the  house  for  the  same  sum  for  the  same 
purpose,  (which  he  did  not  get)  bat  stated 
that  he  did  not  tell  either  of  the  parties  that 
he  had  no  money,  and  that  he  had  requested 
the  loan  as  he  did  not  want  to  break  taty  Ol 
his  bills.  He  denied  having  been  in  the  room 
of  defendants  that  afternoon,  and  having  a 
fl^Ut  there  with  them,  or  that  be  was  ac- 
quainted with  or  associated  wltli  them,  or 
drank  with  them.  And  he  also  said  that  he 
did  not  see  or  know  of  his  brotiier-ln-law, 
CJonley,  having  any  dlffliCDlty  wlt^  any  of  de- 
foidants  at  or  about  the  time  of  the  rob- 
bery; but  he  did  not  deny  that  Oonley  was 
there  at  that  time  He  further  stated  that 
after  the  robbery  occurred  he  quit  boarding 
at  Mrs.  Faningtoa's,  giving  as  m  reason 
therefor  that  he  was  afraid  of  his  Ufe  among 
the  daas  of  people  who  boarded  there.  An- 
nie Bogina,  a  negro  wwnan,  whose  social 
status  was  demonsttated  by  thB  marriage 
license  of  which  she  made  prompt  profert 
on  taking  the  witness  stand,  testified  in  sub- 
stance and  In  particular  as  fiAoiws:  That 
she  was  not  acquainted  with  Dougherty,  nor 
with  any  of  defendants  hot  IjodIs  Hendricks, 
whom  she  always  knew  by  the  name  of 
"Cincinnati  Loui,"  and  who  on  tormer  occa- 
sions had  often  Joined  her  in  a  social  glan 
of  beer  at  her  home.  That  on  the  afternoon 
iu  question,  and  about  the  time  already 
stated,  she  was  proceeding  down  town  with 
a  friood,  tn  order  for  the  latter  to  take  a 
street  car,  which  being  dooe,  witness  started 
to  return  home,  and  whilo  on  the  street  car 
tracks  In  the  coiter  of  the  street  and  pass- 
ing in  the  rear  of  Mrs.  Faxringfeon's  boarding 
house  on  the  rear  or  Eighth  street  side,  she 
"heard  swdi  a  scrummiahing  upstjars,"  and 
heard  a  man  halloo  "Hd.p!"  "Watcbr*  That 
she  lo<Aed  np,  and  saw  in  the  hall  of  the  sec- 
Mid  story  John  and  Richard  Cantlin.  and 
William  Shadwlck  heading  Doughoty.  while 
Louis  Hmdrlcks  and  Thomas  Mooney  were 
pounding  htm  with  clubs,  and  saw  Mooney 
run  bis  band  into  Dougherty's  pocket,  and 
take  bis  nKmey  out  wbeireu4>on  witness  hal- 
looed to  Hcndrldcs,  and  said  "Cincinnati 
Loui,  yon  ought  to  be  ashamed  of  yotuielf." 
Tliat  thereupon  a  large  crowd  gathered  about 
the  house,  and,  to  use  the  language  of  wit- 
ness, "just  after  Moon^  got  the  money  he 
ran  out  on  the  second  floor  porch  on  the 
BiRhth  street  side.  In  front  ot  everybody,  and 
untied  a  little  black  bag,  and  took  out  the 
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mom^.  MoMiey  then  slid  down  one  of  the 
p(»<ch  posts  down  into  the  crowd,  and  I  Ut 
him  with  a  piere  of  wagon  Rtick  that  I  had 
in  my  hand,  and  I  said.  There  Is  the  man 
who  has  the  money;'  and  LoiDs  Hendriclui 
came  out  next  attee  Mooney,  and  they  all 
went  back  uiistalre."  Polioe  Officer  Callahaji 
testified  to  arresting  a  nnmber  of  men  In  the 
bonse  shortly  aifter  the  alleged  tobbeiy,  and 
taking  them  to  the  police  station,  where 
Dougherty  Identified  the  defendants  as  his 
assailants,  and  the  others  were  released. 
Defendants  wore  searched  immediately  after 
their  arrest,  but  no  money  was  found  on 
them,  nor  In  the  room  where  they  were  ar- 
rested was  mtmey  found,  though  search  was 
made  there  just  after  arrests.  Whai  arrest- 
ed, there  were  some  bruises  on  John  Cautnn's 
face. 

On  the  part  of  defendants  the  testimony 
showed  the  following:  At  about  half  past  3 
o'clocli  on  tlie  afternoon  of  Sunday,  October 
0,  1892,  appellants,  with  some  others,  were 
In  the  room  of  the  Cautlins,  on  the  third 
floor,  drinking  beei-.  After  a  while  Dough- 
erty, witli  his  brother-in-law,  one  Conley, 
came  to  the  door.  CJonley  asked  Richard 
Cantlin  for  his  bucket,  to  get  some  beer, 
which  was  refused.  Conley  then  knocked 
Cantlin  down.  Dougherty  ran  Into  the  room, 
oxclalmlng:  "AU  hands  off;  a  fair  fight!" 
and  advanced  on  John  Cantlin.  They  be- 
gan fighting,  scuffled  out  into  the  hall,  and 
then  Dougherty  dragged  Cantlin  down  the 
stairs  to  the  second  flow.  Mooney  alone  fol- 
lowed to  assist  Cantlin,  (the  others  remain- 
ing In  the  room,)  securing  a  loose  banlatra- 
on  the  way  down,  and  when  he  reached  the 
lower  hall,  seeing  Dougherty  had  Cantlin 
down  on  the  fioor,  be  "knocked  Dougherty 
down,  and  used  him  rather  roughly."  Cant- 
lin also  set'ured  a  piece  of  banister,  and  was 
beating  Dougherty  with  It,  when  Mrs.  Far- 
rington  came  out  of  the  dining  room,  and 
separated  them,-  and  Mooney  and  Cantlin  re- 
turned to  their  room.  Shadwiclc  and  the 
others  had  meanwhile  separated  Richard 
Cantlin  from  Conley,  who  disappeared,  and 
Shadwick  and  Richard  did  not  leave  the 
room  until  arrested  by  the  (rfficer.  Defend- 
ants all  denied  taking  any  mon^  from 
Dougherty.  Defendants  also  introduced  tes- 
timony establishing  good  character,  and 
showing  that  Dougherty,  in  spite  of  his  as- 
ecrtlon;)  to  the  contrary,  was  well  acquainted 
with  all  of  the  defendants  exc^t  perhaps 
Hendridcs,  and  frequently  was  In  th^ 
rooms,  laughing  and  drinking  with  them. 
The  testimony  of  defendants  themselves  was 
Abundantly  supported  by  that  of  others  who 
were  in  the  room  with  them  at  the  time  the 
fight  occurred.  Mrs.  Farrington  testified  that 
she  had  loin  down  that  afternoon  to  take  a 
nap,  and  about  half  past  3  heard  Dougherty 
In  the  haB,  calling  for  help.  She  opened  the 
dining  room  door,  and  saw  what  she  took  to 
be  a  fight  golnf;  on  in  the  hall.  iSocmey  and 
one  of  th>;  Cautlins  had  Dougherty  don'n  mi 


the  floor,  and  were  "pounding  him  with  a 
club."  She  hod  to  push  them  bade  to  pre- 
vent them  from  hitting  him  after  she  entered 
the  halL  She  and  a  Mr.  Clark  took  Dongh- 
o-ty  into  the  dining  room.  He  seenaed  "to 
be  dazed."  She  fastened  the  door  securely 
behind  her,  to  prevent  Mooney  and  Oandin 
from  coming  in.  After  a  few  minutes 
Dougherty  revived,  called  for  help,  and  said. 
'*I  have  been  robbed  of  my  money."  She 
had  frequoitly  loaned  Dougherty  pmall 
iVmouuts  of  money,  (as  she  did  other  board- 
ers,) which  he  had  always  promptly  repaid. 
She  also  stated  th&t  after  Dougherty  said 
he  was  robbed  she  went  to  the  water-doeet; 
that  no  light  was  burning  there  that  Sunday 
afternoon,  and  it  was  quite  dark  in  there,  too 
dark  for  one  to  count  money;  and  that  she 
'.vent  into  the  water-closet  on  purpose  in 
ordw  to  see  how  light  it  was.  Mrs.  Far- 
rington also  expressed  her  confidence  that 
no  one  could  stand  where  Annie  Bogans 
stood  on  the  Eighth  street  cur  tracks,  and 
distinguish  any  one  in  the  hall  of  the  necond 
floor  of  her  boarding  house,  but  she  does  not 
state  that  she  went  down  to  the  tracks  In 
order  to  see  If  this  w»e  the  ctse.  She  also 
stated  that  she  nailed  down  the  north  win- 
dows on  the  second  flow  of  the  Eighth  sireet 
side.  And  she  further  said  that  the  doors 
on  tl\e  second  fioor  rooms  were  cloeed  that 
afternoon,  and  that  she  was  "sure"  neither 
Mooney  nor  any  other  one  of  defmdunts  slid 
down  the  porch  poets  that  Sunday  after- 
noon, though  she  dow  not  state  why  she  wns 
"sure."  And,  respecting  Doughwty's  quit- 
ting her  boarding  house  immediately  after 
the  alleged  robbery  occurred,  she  states  that 
he  remained  at  her  house  for  some  three 
weeks  aftw  Its  alleged  occurrence,  and  until 
his  family  came  from  New  Orleans.  Such, 
in  brief,  is  the  testlnKny  herein. 

At  the  close  ot  the  testimony  the  court 
gave  the  several  instructions  as  to  good  char- 
acter, competoicy,  and  credibility  ot  wit- 
nesses, presumption  of  Innocence,  and  rea- 
sonable doubt,  and  also  gave  the  following 
instructions:  "(2)  M  you  believe  and  find 
from  the  evidence  that  in  the  dty  of  St 
Louis,  and  on  or  about  the  9th  day  of  Octo- 
l>er,  the  defendants  [naming  them]  assaulted 
John  Dougherty,  and  from  his  person,  and 
against  his  will,  by  violence  to  his  person, 
or  by  putting  him  in  fear  of  some  immediate 
injury  to  his  person,  did  fdonlously  rob. 
steal,  take,  and  carry  away  the  iwoperty  of 
John  Dougherty,  to  wit,  fwrtynseven  dollars, 
—it  from  the  evidence  you  so  find,  you  will 
convict  them  of  robbery  in  the  first  degree; 
and  unless  yon  so  find  and  believe  from  the 
evidence,  you  should  acquit  them."  "(St 
The  court  instructs  the  jury  that  every  per- 
son who  is  present  at  the  commission  of  a 
fdony,  aiding,  abetting,  assisting,  or  encour- 
aging the  same  by  words,  gestures,  looks, 
or  signs,  is  in  law  deemed  to  be  an  alder  and 
abettor,  and  Is  liable  as  a  principal.  But, 
on   the  other   hand,   mere  presence  at   the 
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commission  of  a  felony  or  other  wKMigful 
act  does  not  render  a  person  liable  as  a  par- 
ticipator therein.  If  he  Is  only  a  spectator, 
Innocent  of  any  unlawful  intent,  and  does 
not  aid,  abet,  assist,  or  encourage  those  who 
are  actors,  he  la  not  liable,  as  principal  or 
otherwise.  Therefore,  if  from  the  evldmce 
you  believe  and  find,  l>eyond  a  reasonable 
doubt,  tliat  any  of  the  defendants  actually 
assaulted  the  prosecuting  witness,  John 
Dougherty,  and  by  force  and  violence,  or  by 
putting  him  in  fear  of  some  immediate  in- 
jury to  his  person,  took  from  him  or  from 
bis  person,  against  his  will,  the  property  de- 
scribed in  the  indictment,  with  the  intent  at 
the  time  to  steal,  take,  and  carry  away  such 
property,  and  that  any  of  the  other  defend- 
ants were  then  and  there  present  aiding, 
abetting,  and  encouraging  in  any  way  or  by 
any  means  the  same,  yon  should  convict 
Huch  other  defendant  of  the  offense  of  rob- 
bery in  the  first  degree;  otherwise  you  should 
acquit  such  other  defendant  (6)  The  Jury 
ore  instructed  that,  in  order  to  convict  all  of 
the  defendants  in  this  cause,  it  is  not  neces- 
sary that  the  Jury  should  believe  that  each 
and  all  of  the  defendants  actually  assaulted 
or  struck  the  prosecuting  witness,  John 
Dougherty,  or  that  they  even  took  hcrfd  of 
him,  or  even  touched  his  person;  but  if  the 
jury  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  any  of  the  defendants 
iictually  assaulted  the  said  John  Dougherty, 
and  by  force  and  violence  to  his  person,  or 
by  putting  him  in  fear  of  immediate  injury 
to  bis  person,  took  from  him,  against  his 
>\ill,  the  property  described  in  the  Indict- 
laent,  with  the  intent  then  and  there  to  steal, 
take,  and  carry  away  the  said  property,  and 
further  find  that  the  other  defendants,  or 
uny  of  them,  were  present  aiding,  aFslsting, 
or  encouraging,  or  tor  the  purpose  and  with 
the  intent  to  aid,  assist,  or  encourage,  if  nec- 
essary, the  defendant  w  defendants  actually 
making  such  assault,  then  the  defendant  or 
defendants  so  doing  or  so  present  for  the 
purpose  aforesaid  are  equally  guilty  with  the 
one  or  <»es  actually  making  such  assault; 
and  the  Jury  should  so  find."  Defendants 
asked  the  following  instructions,  which  were 
refused:  "(1)  If  the  Jury  find  from  the  evi- 
dence that  the  prosecuting  witness,  Joim 
Dougherty,  on  the  mcn-ning  of  the  alleged 
offense,  did  not  have  as  much  money  as  25 
cents  in  bis  possession,  or  that  on  the  min- 
ing uf  October  9th,  or  on  the  evening  Just 
prior  to  the  day  of  the  alleged  offense,  he 
had  not  sufficient  mwiey  with  which  to  pay 
for  his  laundrying,  these  facts  may  be  taken 
into  consideration  by  the  Jury  in  determining 
whether  <x  not  he  was  actually  robbed  of 
money,  as  charged  in  the  Indictment  (2) 
Though  the  Jury  may  find  that  one  ae  more 
of  the  defendants  on  the  occasion  of  the  al- 
leged offense  clubbed  the  prosecuting  wit- 
ness, John  Dougherty,  yet  if  they  further  find 
and  believe  from  the  evidence  that  no  money 
was  forcibly  taken  from  him,  as  charged  in 


the  indictment,  they  will  find  the  defendants 
not  guilty."  The  grotmds  alleged  for  a  new 
trial  in  the  separate  motions  are  the  same, 
viz.  that  the  coiu^  gave  illegal  and  ecrone- 
ous  instructions,  that  the  court  refused  ptop- 
er  and  legal  instructions,  and  that  there  is 
no  evidence  to  support  the  verdict;  and  on 
the  part  of  Shadwick  and  Mooney  there  was 
the  additional  ground  suggested  of  newly-dis- 
covered evidence. 

T.  S.  Burnett  for  appellants.  R.  F.  Walk- 
er, Atty.  Gen.,  and  0.  O.  Bishop,  for  the 
State. 

SHBRWOOD,  J.,  (after  stating  the  facta) 
L  The  defendants  are  not  r^resented  in  this 
court  but  in  the  motion  for  a  new  trial  the 
gi^unds  on  which  defendants  rely  have  al- 
ready been  set  forth  in  the  preceding  state- 
ment. One  of  the  grounds  of  the  motion  is 
that  there  is  no  evidence  to  support  the  ver- 
dict of  the  Jury.  The  record  itself  contim- 
dicts  this  assertion;  there  is  evidence  to  sop- 
port  the  verdict  As  to  whether  the  Jury 
should  have  believed  the  defendants  rather 
than  Dougherty,  was  a  question  solely  foi 
the  Jury.  If  the  testimony  of  Dougherty  had 
transcended  all  boimds  of  human  probability, 
or  if  be  had  stated  facts  physically  impos- 
sible, then  such  a  ground  as  is  now  urged 
might  be  tenable;  but  this  is  not  the  case. 
And  if  his  testimony  was  contradicted  by 
several  witnesses,  at  was  improbable,  still. 
within  the  bounds  before  mentioned,  we  can- 
not usurp  the  province  of  the  triers  of  the 
facts,  as  we  have  again  and  again  decided. 
State  V.  Breeden,  68  Mo.  S07;  State  v.  Mox- 
ley,  (Mo.  Sup.)  22  S.  W.  Rep.  575;  State  v. 
Orrlck,  106  Mo.  Ill,  17  S.  W.  Rep.  176,  329. 
The  like  line  of  remarks  applies  to  the  tes- 
timcHiy  of  Annie  Bogans;  and  while  on  this 
point  it  may  not  be  improper  to  observe  that 
in  the  affidavit  made  by  John  Schmidt  the 
keeper  of  a  grocery  store  under  the  Farrtng- 
ton  boarding  house,  and  whidi  affidavit  was 
filed  in  support  of  the  motion  for  a  new  trial 
made  by  Hendricks,  it  appears  that  the  af- 
fiant at  the  time  the  alleged  robbery  oc- 
curred, while  in  ills  store,  heard  Dougherty 
halloo,  "Murderl"  'ToUce!"  ••Hdp!"  and,  <Hi 
looking  up  at  the  window  on  the  Eighth 
street  side  and  on  the  second  tLoor,  saw 
Dougherty  with  his  head  out  of  the  window, 
and,  looking  over  across  the  street  saw  Hen- 
dricks walking  quietly  along;  and  upon  tiiis 
showing  Hendricks  was  granted  a  new  trial, 
and  thereupon  a  nolle  pros,  was  entered  as 
to  him.  If  John  Schmidt  in  Ills  own  store 
on  the  ground  floor  could  see  Dougherty  with 
his  head  out  of  the  second-story  Eighth 
street  window,  it  would  not  seem  difficult 
for  Annie  Bogans,  standing  out  in  the  center 
of  the  street  and  on  the  car  trades,  to  do  the 
same  thing.  Of  course,  the  testimony  of 
Schmidt  was  not  before  the  Jury,  but  it  has 
a  strong  tendency  to  Show  that  the  testimony 
of  Annie  Bogans  was  neither  Impossible^, 
false,  nor  feigned. 
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2.  The  instructions  given  by  the  court  seem 

-'fairly  to  cover  the  issue  joined  between  the 

state  and  the  defendants,  and  if  they  did  not 

-.tiiere  Is  po  statement  in  ttie  motion  that  the 

-court  failed  to  give  all  proper  and  needful  In- 

-  atructions.     So  that,  if  the  court  did  fall  to 

.  instruct  the  Jury  upon  all  questions '  of  law 

.  ailsing  In  the  case  which  were  necessary  for 

•the  Information  of  the  Jury  in  giving  their 

-▼erdict,  exception  should   have  been  saved 

at  the  time  such  f&llure  occurred,  and  the 

.  point  should  have  been  preserved  in  the  mo- 

'tlon  for  a  new  trial,  and  this  for  the  reason 

(that  exceptions  in  criminal  causes  occupy  the 

-game  footing  as  do  those  in  civil  matters,  and 

-can  only  be  preserved  by  the  same  methods 

•of  procediffe.    State  v.  De  Moese,  98  Mo.  loc. 

cit  344,  11  8.  W.  Rep.  731;   State  v.  Foster, 

■  (Mo.  Sup.)  22  S.  W.  Rep.  468. 

3w  As  to  the  word  "fel<Milously"  being  used 
-lim  the  second  instruction  given  at  the  In- 
- -stance  of  the  state  without  defining  the  mean- 
ing of  the  term,  it  suffices  to  say  that  under 
State  V.  Scott,  109  Mo.  226,  19  S.  W.  Rep.  89. 
'  «tuch  process  of  definition  was  unnecessary. 
'  Besides,  the  other  instructions  given  set  out 
Tery  plainly  all  the  constituent  elements  of 
the  crime  chained,  and  so  there  was  no  op- 
.  portunity  for  the  Jury  to  be  misled. 

4.  The  instructions  asked    by    defendants 
--aeem  to  l>e  covered  by  those  ^ven;   but,  if 

ttot,  it  is  not  requisite  that  the  trial  court 
idMNild  single  out  a  certain  fact,  and  base  in- 
.•tmctlons  cm  that 

5.  On  the  part  of  two  of  the  defendants— 
:Sliadwick  and  Mooney— the  ground  of  new- 
ly-discovered evidenx%  was  suggested  in  the 
motion  tor  a  new  trial,  and  suiyported  by  the 
affidavit  at  Mrs.  Farrington.  Examining  her 
affidavit,  it,  while  more  full  in  details,  does 

'Hot  differ  veiy  materially  from  her  testi- 
mony as  already  related;  but.  If  it  did,  she 
was  the  witness  of  the  defendants,  and  if 

ythey  failed  to  elicit  from  her  all  she  knew 
aboat  the  case,  such  failure  cannot  be  at- 

'  tributed  to  anything  but  lack  of  diligence  in 
Calling  to  discover  that  she  knew  more  than 
Jier  testimony  on  the  stand  indicated.  Oook 
▼.  Railroad  Co.,  56  Mo.  380,  and  cases  dted. 

■  Jndgmait  affirmed.    All  concur. 


RBLIANOB  COAL  &  OOKB  CO.  v.  KEN- 
TUCKY COAL  &  COKE  CO. 
^Supreme  Conrt  of  Tennessee.     Sept.  16,  1893.) 

IClKKS  AKD  MlNINO — LbASEB  Of   ADJOININS    COAL 
LaSDS — RbSEBTATIONB— iNiONOTION. 

1.  A  lease  of  coal  lands  reserved  to  the  les- 
•or  and  his  assigns  the  joint  use  of  snch  por- 
ttons  of  the  leased  lands  as  might  be  necessary 
f»r  roads,  railways,  water  ways,  side  tracks, 
.  and  Other  strnctures  necessary  for  the  profitable 
working  of  adjacent  coal  lands  of  the  lessor 
and  his  assigns,  bnt  not  so  as  to  InjurionsiT  in- 
terfere with  the  workings  of  the  lessee.  Held, 
that  the  lessee  might  enjoin  the  making  of  an 
entry  tliroagh  and  nnder  his  land  for  the  pur- 
pose of  mining  coal  on  adjacent  ieased  land, 
where  the  weight  of  evidence  showed  that  the 
«asl  in  the  adjacent  lands  could  be  mined  profit- 


ably without  such  entry,  though  not  8}  profit- 
ably or  so  conveniently  as  with  it. 

2.  The  reservation  in  the  lease  as  to  "roads, 
railways,  water  ways,  side  tracks,  and  other 
structures"  related  to  surface  ways  for  the  pur- 
pose of  ingress  and  egress  to  the  surface  of 
the  adjacent  land,  and  did  not  embrace  under- 
ground entries  through  complainant's  ieased 
land. 

3.  l%e  language  of  complainant's  lease 
could  not  be  enlarged  or  altered  by  the  grant 
in  a  subsequent  lease,  of  adjoining  land,  of  all 
snch  rights  of  making  entries  and  erecting 
structures  for  mining  purposes  under,  through, 
or  upon  complainant's  leased  land  as  the  lessor 
was  competent  to  grant,  since  the  lessee  could 
grant  no  rights  over  complainant's  land,  ex- 
cept in  strict  conformity  witn  the  reservations  of 
complainant's  lease. 

4.  The  making  of  an  entry  through,  and 
the  erection  of  structures  on,  complainant's 
land,  by  the  lessee  of  adjoining  land,  for  the 
Itttter's  exclusive  use,  were  not  autliorised  by 
the  reservation  in  complainant's  lease. 

Appeal  from  chancery  coort,  Claiborne 
county;   John  P.  Smith,  Chancellor. 

Bill  by  the  Reliance  Coal  &  Coke  Company 
to  enjoin  the  Kentucky  Coal  &  Coke  Cwn- 
pany  from  opening  oitrles  on  defendant's 
land,  and  from  committing  further  tre^ass- 
es  thereon,  and  for  an  accounting.  From  a 
decree  for  defendant,  complainant  appeals. 
Reversed. 

H.  M.  Carr  and  Q.  W.  Saulsberry,  for  ap- 
pellant.   Jeese  L.  Rogers,  for  appellee. 

WILKES,  J.  Complainant  and  defendant 
are  lessees  from  the  American  Association, 
Limited,  of  adjoining  tracts  of  cool  lands  in 
Claiborne  county;  complainant's  lease  being 
of  date  August  8,  1891,  and  covering  what  is 
called  in  the  record  "Lease  No.  7,"  while  de- 
fendant's lease  Is  dated  September  29,  1891, 
and  covers  what  Is  called  "Lease  No.  9."  The 
lease  to  complainant  provides,  among  other 
things,  that  it  tHiall  have  the  exclusive  right 
and  privilege  of  mining  cool  upon  the  prop- 
erty leased,  and  that  it  shall  at  any  time 
during  the  lease  peaceably  and  quietly  hold 
and  enjoy  the  premises  leased,  without  any 
let  or  hindrance  from  the  lessor  or  Its  as- 
signs, or  any  other  person  lawfully  daUning 
the  same,  or  any  part  thereof.  It  also  pro- 
vides for  a  minimum  royalty  or  dead  rental 
of  $5,000  per  year  for  each  year  after  the 
fiiBt,  or  a  minimum  annua]  rental  of  $10  per 
acre,  and  covering  about  500  acres  erf  ground. 
The  fourth  paragraph  of  the  lease  contains 
this  language:  "Said  first  party  [meaning 
lessor]  retains  and  reserves  the  right  *  •  * 
to  build  and  construct  houses,  roads,  rail- 
ways, tramways,  quarries,  brick  works,  saw- 
mills, or  other  worics  or  Improvements,  or  to 
farm  thereon,  all  land  not  used  or  required 
by  the  second  party  for  Its  works,  which 
wottc  is  to  have  first  consideration  and  pref- 
erence." The  fifth  contains:  "The  party  of 
the  first  part  [to  wit,  the  lessor]  retains  the 
right,  for  Itself  or  its  assigns,  to  the  J<^t 
use,  during  the  continuance  of  this  lease,  of 
all  such  portions  of  the  above-described  lands 
as  may  be  necessary  for  roads,  railways,  wa- 
ter ways,  side  tracks,  and  other  structures 
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neoeeeary  tor  the  profitable  woiUag  at  other 
lands  of  the  party  of  the  first  part,  or  Its 
assigns.  In  the  vicinity  of  the  above-leased 
premlaea^  bat  not  to  Injuriously  interfere 
with  the  worldng  of  the  party  of  the  seccHid 
part,"  etc  In  the  lease  to  defendant  of  lot 
No.  9,  these  words  of  conveyance  are  also 
osed,  to  wit:  "AH  such  rights  as  malcing  en- 
tries and  erecting  structures  for  mining  pur- 
puses  under,  tlurough,  and  upon  the  premises 
adjoining  the  alx>ve,  loiown  as  'Lease  No. 
7,'  as  the  party  o*  the  first  part  is  competent 
to  grant"  On  the  property  leased  by  com- 
plainant, defendant  began  opening  an  &a.try 
through  and  under  tlie  surface;  began,  also, 
the  constructioa  of  a  edde  trw^  at  the  opoi- 
ing  of  the  entry,  about  SOO  feet  in  length; 
and  Is  proposing  to  erect  a  tipple  and  coal 
clmte  for  the  purpose  of  loading  its  coal  into 
cars  at  the  opening  of  the  entry;  and  wat> 
cutting  timber  and  removing  coal  from  the 
premises  of  complainant,— whereupon  this 
bill  was  filed  to  enjoin  defendant  from  the 
furth«:  opening  of  entries,  and  the  commis- 
sion of  any  farther  trespasses,  and  disposing 
of  the  coal  taken  oat  of  the  entry,  and  for 
an  account. 

Defendant  admits  that  it  had  commenced 
to  open  the  eatry,  as  stated,  along  the  coal 
seam  on  complainant's  property;  that  it  in- 
tended to  make  an  entry  16  feet  wide  for  the 
distance  of  100  feet,  and  then  drive  &  crop 
entry  at  right  angles,  8  feet  wide,  until  it 
reached  Its  own  premises,  and  that  in  so  do- 
ing it  was  taking  the  coal  oat  of  the  entry, 
as  it  progressed,  just  as  it  would  dirt,  stone, 
or  any  other  material  obstructing  the  way; 
and  It  claimed  the  right  to  do  this  under 
the  clOAise  of  the  lease  heretofore  set  out. 

On  the  trial  of  the  cause,  after  much  proof 
was  taken,  the  chancellor  held  that  the  com^ 
plalnant  was  entitled  to  no  relief;  that  the 
defendant  had  the  rig;ht  to  make  necessary 
roads,  railways,  water  ways,  side  tradu,  or 
other  structures  over  or  through  the  tract  of 
land  leased  to  oomploinant,  necessary  tor  the 
profitable  woi^Ing  of  the  laitds  leased  to  the 
defendant,  but  so  as  to  not  injuriously  affect 
or  interfere  with  the  working  of  complain- 
ant on  Its  leased  premises.  The  court  fur- 
ther found  and  decreed  that  such  way  as 
defendant  was  making  through  complain- 
ant's land  was  necessary  for  the  working, 
profitably,  of  the  coal  on  defendant's  land, 
and  that  said  way,  as  well  as  the  side  track 
that  the  defendant  waa  constructing  at  its 
entry  at  the  time  of  the  filing  of  the  Idll  In 
this  cose,  would  not  Injuriously  interfere 
with  the  working  of  the  complainant  on  the 
premises.  The  injunction  was  thereupon  dis- 
solved, and  defendant  was  permitted  to  pro- 
ceed with  its  work,  under  the  direction  of 
the  court,  and  complainant  was  taxed  with 
the  costs.  From  this  decree,  complainant  ap- 
pealed, and  has  assigned  errors: 

First,  that  the  chancellor  erred  in  find- 
ing that  the  way,  as  defendant  was  mak- 
ing the  same^  through  complainant's  lease. 


was  necessary  for  the  profitable  worUns  of 
the  coal  on  defmdaafs  lease  Upon  tlii» 
question  of  fact,  the  proof  is  very  coniUet- 
ing,  and  th«  contention  of  each,  party  la- 
welt  saacnined  by  the  tarttmony  ot  vmntng 
and  engineering  experts.  After  a  careflil 
examination  of  the  entire  testfmony,  we 
are  of  opinion  the  chancellor  is  not  soa- 
tained  by  the  weight  of  the  testlnxHiy.  Un- 
dw  the  proof,  K  la  apparrait  that  the  open- 
ing of  the  way,  as  proposed  by  defendant, 
would  be  very  advantageotis  to  it,  and  tliat 
by  the  use  of  such  way  its  property  ccmid 
be  more  profitably,  easily,  and  ooirrenlait- 
ly  worked;  but  we  are  not  oonriDced  that 
such  way  is  necessary  for  the  profltnble 
working  of  the  oool  on  defendant's  prem- 
laea,  in  the  sense  that  no  other  way  Is  open 
for  its  profitable  operation,  but  the  weighr 
of  the  testimoay  Is  that  the  coal  on  defend- 
ant's leased  premises  may  be  in-c^Hably. 
bot  not  so  oonrenlently,  worked,  without 
making  use  of  this  way.  We  consider  this 
establlsbed  by  the  testimony  of  Jadwm 
DidoMMi  Park,  and,  to  some  extent,  conced- 
ed by  defendant  and  Its  witnesses. 

The  second  assignment  Is  that  ttie  dnn- 
ctilor  ecred  In  finding  that  the  way,  as  the 
same  waa  being  oj>ened  by  defendant, 
through  complainant's  lease,  together  with 
the  side  track  that  defendant  was  oon- 
stmcting  at  its  entry,  wonld  not  Injirioasly 
Interfere  with  the  working  of  complainant's 
premises.  Upon  this  question  of  fact,  Acre- 
is  likewise  great  conflict  of  apparently  re- 
liable testimony;  and  It  is  remarlcnble  Oatt 
con^teteat,  reliable,  intelligent  witnesses,— 
many  of  them  experts,  with  large  experi- 
ence, and  ample  opportanltlea  tar  Inioiri- 
edge,— shoold  differ  so  widely  from  en<* 
other.  We  are  fully  satisfied,  howevw,  that 
the  entry  proposed  to  be  made,  and  the  side 
track  pR^Msed  to  be  laid,  and  the  tipple, 
chute,  and  other  appurtenances  of  the  min- 
ing idant  proposed  to  be  erected  and  built 
<«  ocnnplalnant's  premises  by  the  defendant 
would  matHially  Interfere  with,  daatage, 
and  itUure  oomptalnanfg  rights  under  its 
lease,  by  occupying  one  of  the  most  eligible 
sites  on  its  lenae^  to  its  own  exclusion,  by 
taking  out  coal  from  complainant's  prem- 
ises, which  it  has  the  right  to  mine;  by 
meeting  structures  and  a  mining  plant  tw 
defendant's  use  on  eomplalnant^  kind,  to 
the  exclnsioa  and  prejndlce  of  complainant 
iu  erecting  a  similar  plant 

The  ttUrd  assignment  of  error  is  that  the 
ohanc^or  erred  in  holding  that  defendant 
had  the  right  to  make  neoessaiy  roads,  rail- 
ways, water  ways,  side  tra<*s,  or  other  stmo- 
tnres  over  or  through  complainant's  prem- 
ises. This  assignment  involvea  the  proper 
construction  of  the  provMona  of  the  two 
leases,  portions  of  whidi  have  been  hereto- 
fore set  out  While  we  may  look  to  the 
language  used  in  the  lease  to  defendant  to 
ascertain  its  rights  as  agalnat  its  leaaor,  it 
Is  evident  that,  being  of  later  date  than  oom- 
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idalniuafs  lease,  tt  cannot  prejudice  the 
same.  It  will  b«  observed  that  only  the 
fifth  clause  of  the  lease  relates  to  the  reserra- 
tloa  made  In  favor  of  the  lessor  or  Its  as- 
signs in  regard  to  contignotis  property;  clanse 
No.  4  relating  to  such  reservations  as  were 
made  to  the  lessee  in  the  premises  therein 
leased,— the  latter  relating  to  the  premises 
leased,  and  the  former  to  premises  In  the 
vicinity  of  that  leased.  Looking  to  the  lan- 
guage of  this  dnuse,  ■we  are  of  opinion  that 
it  relates  only  to  such  surface  ways  over 
the  leased  premises  as  are  necessary  for  the 
purxMse  of  Ingress  and  egress  to  the  surface 
of  other  properties  adjacent  or  in  the  vicin- 
ity, and  does  not  relate  to  or  embrace  nu- 
derground  entries  through  the  leased  prem- 
ises; and  the  term  "railways,  water  ways, 
side  tracks,  and  other  structures  necessary 
for  the  profitable  woi4cing  of  other  lands  in 
the  vldnity,"  mcaus  such  surface  ways  an^l 
structures  as  are  cecessary  for  such  Ingress 
and  egress.  To  bold  tliat,  under  this  lan- 
guage, undetgionnd  entries  could  be  made 
by  defendant  on  complainant's  premises,  and 
underground  ways  could  be  cut  through  the 
coal  under  the  surface,  and  that  tipples, 
chutes,  and  other  conveniences  of  a  mining 
plant,  could  be  estabUsbed  oil  complainant's 
land,  would,  be  to  subject  It  to  such  a  serv- 
itude as  would  greatly  damage.  If  not  totally 
destroy,  its  valua  If  this  were  so,  and  com- 
plainant's premises  were  favoraUy  located, 
then  it  would  follow  that  entries  could  be 
run  under  its  surface  la  every  direction  that 
might  be  beneficial  to  other  properties,  aud 
it  might  be  made  the  common  center  of  min- 
ing plants  for  all  the  property  in  its  vicin- 
ity, to  the  great  damage  or  utter  destruc- 
tion of  complainant's  rights  under  its  leatse. 
Such  Incmnbrnncea  and  servitude  canuct 
arise  unless  they  are  expressly  provided  for, 
and  reservations  to  that  extent  are  made  in 
plain,  unambiguous  letters.  Such  rights  do 
not  arise  In  favor  of  contiguous  landowneis 
by  implication  -if  law,  and  such  ways  are  not 
ways  of  necessity,  and  the  question  Ls  not 
one  of  convenience,  but  one  of  necessity. 
Pearne  v.  Manufacturing  Co.,  90  Tenn.  629, 
18  S.  W.  Rep.  402. 

For  the  same  reason,  and  upon  the  same 
grotmds,  the  fourth  assignment  of  errors 
is  well  made,  and  must  be  su.staine<l.  Tills 
assignment  Is  that  the  chancellor  erred  in 
finding  that  the  entries,  side  tracks,  tipples, 
and  other  structures  in  process  of  uroctlon 
by  defendant  cm  complainant's  lease,  came 
within  the  reservation  clause  in  complain- 
ant's lease  providing  for  roads,  railways,  water 
ways,  side  tracks,  and  other  structures,  as 
therein  specified.  This  language  in  com- 
plnln-int's  lease  cannot  be  enlarged,  or  in  any 
wise  altered,  by  that  put  in  the  lease  to  de- 
fendant, to  wit:  "That  the  defendant  should 
have  all  such  riglits  of  making  entries  and 
erecting  structures  for  mining  purposes  un- 
der, tiirough,  or  rpon  the  premises  of  com- 
plainant  as   the  lessor   was   competent    lo 


grant."  The  lessor  eonld  grant  no  rights 
over  complainant's  premises  other  than  in 
strict  conformity  with  reservationB  made  in 
complainant's  lease.  Again,  the  reservation 
under  the  fifth  clanse  retains  the  right  to 
the  lessor  or  its  assigns  to  the  Joint  use  of 
all  such  portions  of  the  lands  as  may  be 
necessary  for  roads,  railways,  water  ways. 
Bide  tracks,  and  other  structures  necessary 
for  the  profitable  working  of  other  lands  in 
the  vicinity,  etc.  There  Is  no  reservation  of 
any  way,  track,  structure,  or  road  to  be  used 
exclusive^  by  an  owner  of  other  property, 
but  the  reservation  is  only  for  the  joint  use 
of  such  owners  and  complainant.  It  will 
hardly  be  contended  that  the  oitry  proposed 
to  be  made  by  defendant  under  complainant's 
land,  and  the  side  tt&ck.  and  mining  plant 
Intended  to  be  built  by  it,  are. intended  for 
the  joint  use  of  itself  and  complainant,  Irat 
they  are  designed  for  defendant's  exclusive 
use,  and  are  not  authorised  under  the  reservn- 
tlons  in  complaJnanl^s  lease.  It  follows  that 
the  chancellor  was  In  error  in  refusing  re- 
lief to  complainant,  and  his  decree  is  re- 
versed, and  the  injunction  prayed  in  the  court 
below  will  be  made  perpetual.  Defendant 
will  pay  the  costs  of  this  and  the  lower  court, 
and  the  cause  Is  remanded  for  an  account 
of  the  coal  mined,  timber  cnt,  and  waste 
committed  on  complainant's  premises  by  de- 
fendant 


LITTLE  ROCK  &  M.  R.  CO.  v.  B.\RRY.> 

(Supreme  Court  of  Arkanias.     Nov.  25,  1803.) 

PsLLOw  Servants  —  Tkain  Dispatcheb  and  En- 
OIXEEH  —  AOTIOJr  VOK  Pbssoxal  Injcht  —  1n- 
STRl'CTIOK  AS  TO  DaHAOBS. 

1.  A  train  dispatcher,  who  controls  the 
morement  of  trains,  represents  the  company, 
and  is  not  the  fellow  servant  of  an  engineer  in- 
jured in  a  collision  resulting  from  his  negli- 
gence. 

2.  Where  the  only  evidence  as  to  the  ex- 
penses of  pUintifE's  sickoeBs  resulting  from  the 
injuries  caused  by  defendant  is  plaintiffs  testi- 
mony that  he  paid  the  doctor  everything  he  had, 
and  stili  owednim,  irithout  statine  any  amount, 
it  is  error  to  instruct  the  jurj  tiat  tliey  may 
consider  as  an  element  of  damages  the  past 
and  present  expenses  of  the  sickness. 

Appeal  from  ctcuit  court,  Pulaski  county; 
Robert  .T.  Lea,  .ludge. 

Action  by  O.  F.  Barry  against  the  Little 
Itock  &  Memphis  Rallrood  ComiKiny  for  per- 
sonal injuries.  From  a  judgment  for  plain- 
tiff, defendant  appeals.     Reversed. 

U.  M.  &  6.  B.  Rose,  for  appellant  W.  L. 
Terry  and  J.  M.  Moore,  for  appellee. 


HUGHES,  J.  The  appellee  was  fireman 
on  a  special  passenser  train  of  the  appel- 
lant whicdi  came  In  collision  with  a  freight 


'  Rehearing  pending. 
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ti-ain  standing  on  the  main  track  of  appel- 
lant's road,  at  Forrest  City.  The  appel- 
lee, percelvlnjf  that  a  collision  would  occur, 
Jumped  from  his  position  on  the  special 
train,  believing,  as  he  testified,  that  It  was 
necessary  for  him  to  do  so  to  save  his  life. 
He  was,  as  the  evldwice  tends  to  rfiow.  In- 
jured thereby,  and  upon  the  verdict  of  a 
Jury  recovered  Judgment  against  the  appel- 
lant for  ;?10.000,  to  reverse  whldi  the  case 
was  brouj^t  here  oo  api>eal.  The  road  Is 
a  single-track  road,  and  tiie  special  and  the 
freight  were  both  coming  west  when  the  col- 
lision occurred.  Between  Edmonson  and  For- 
rest Olty  th^e  was  no  telegraph  station,  but 
there  was  one  at  Edmonson,  nnd  one  a  tHope- 
fLeld,  which  places  are  east  of  Forrest  City, 
on  the  appellant's  road,  and  west  of  Mem- 
phis. The  testimony  shows  that  the  freight 
train  left  Edmonson  at  9:40  A.  M.,  and  that 
it  was  then  about  three  hours  behind  its 
schedule  time,  and  that  it  did  not  reach  For- 
rest Olty  until  1  as  or  1:50  P.  M.,  the  same 
•day.  It  was  due  at  7:45  A.  M.,  but  was  over 
five  hours  and  thirty  minutes  late,  having 
t>een  delayed  between  Edmonson  and  Forrest 
Olty  by  the  breaking  in  two  of  the  train. 
The  special  train  left  Memphis  at  11:40  A. 
M.,  left  Hopefleld  at  about  12:35  P.  M.,  and 
passed  Edmonson  at  12:64  the  same  day. 
T^e  superintendent  of  the  road  told  the  con- 
ductM-  of  the  special  to  keep  a  sharp  lock- 
out for  the  freight,  and  the  conduct<w  told 
the  engineer  d  the  special  that  the  freight 
was  in  the  bottom,— the  country  between  the 
Misslasli^l  and  St.  Francis  rivers,— and  that 
he  must  keep  a  sharp  lookout  for  it.  Juat 
•east  of  Forrest  City,  through  Croley's  ridge, 
there  is  a  deep  cut,  and  a  reverse  curve  oo 
the  road  in  the  shape  of  the  letter  S.  The 
freight  train  was  a  heavy  and  long  one,  and 
«ould  not  sidetrack  at  Forrest  City,  and 
the  rear  cars  of  the  freight  train  extended 
l)ack  Into  this  cut  In  Croley's  ridge.  When 
the  special  reached  this  cut,  its  whistle  was 
fiounded,  but  very  soon  after  it  ran  Into  the 
freight  cars.  I^a  freight  train  had  been  at 
the  station  at  Forrest  City  only  about  one 
minute,  according  to  the  testimony  of  the 
engineer  of  the  freight,  when  the  accident 
happ^ied.  The  officers  of  the  freight  train, 
It  appeors,  had  no  knowledge  or  information 
•tihat  the  special  was  behind  It.  The  orders 
for  the  government  of  the  trains  as  to  how 
they  should  run,  where  they  should  stt^, 
ate.,  were  given  by  a  train  dtepatcher,  and 
are  required  by  the  rules  of  the  company 
to  be  in  writing,  and  verttal  orders  are  not 
permitted.  The  testimony  shows  that  it  Is 
the  train  dl8i>atcher's  duty  to  give  orders  to 
the  different  trains;  that  he  controls  their 
movements,  and  should  keep  himself  In- 
formed as  to  their  whereabouts.  Ttie  only 
■orders  glv«i  to  flie  conductor  and  engineer 
rrf  «ie  special,  as  shown  by  the  testimony, 
^.ose  mentioned  In  the  testimony  of 
wd,  the  telegraph  operator  at  For- 
,  which  are  the  following: 


"Little   Rock   A  MemiribLls   Railroad.     Tele- 
graph Train  Order  Xo.  5. 

"Memphis,  Oct.  26.  1890. 

"To  C.  &  E.  of  Eng.  5,  Hopefield;  C.  &  E. 
No.  5,  Forrest  City;  C.  &  E.  Ens.  4  and  Nol 
6,  Brinkley:  Engine  6  will  run  from  Hope- 
field  to  Argenta  extra.  When  No.  5  is  orer- 
takeu,  pass  and  run  ahead  of  them.  Meet 
No.  6  and  engine  4  at  Brinkley.  Do  not  pass 
Brinkley  unless  engine  3  is  tliere. 

"A.  J.  W. 

"Conductor  and  engineer  most  eadi  have 
a  copy  of  this  order. 

-  Time  received  U:»  P.  M.     O.  K.     Glrva  at  U^  P.  M. 
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0. 
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FL 
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It  Is  contended  by  the  appelant  that  un- 
der its  rules  these  orders  were  sufficient,  and 
by  the  appellee  that  under  the  clrcnmstance« 
of  this  case  they  were  not  sufficient. 

The  court  refused  to  instruct  the  Jury  at 
the  Instance  of  the  appellant,  ad  foUowa.  to 
wit:  "You  are  Instructed  that  the  engines. 
conductor,  and  brakeman  of  the  freight  traiii 
and  the  train  dlspatchei*  were  fellow  aerr- 
ants  of  the  plaintlll;  and  If  yon  find  thai 
the  accident  resulted  from  the  negligence  ot 
any  of  them,  you  will  find  for  the  defend- 
ant" The  court  modified  this  instroctioii  by 
striking  out  the  words,  "and  the  train  dte- 
patcher," and  gave  It  as  modified.  To  this 
modification  the  appellant  excepted.  At  the 
instance  of  the  appellee  the  court  gave  to 
the  Jury  the  following  Instructions:  "If  you 
find  for  the  plaintlfT,  in  assessing  his  dam- 
ages you  may  consider  the  character  of  titm 
Injuries  received  by  him;  how  far  they  have 
disabled  him,  or  may  in  the  future  disable 
him,  from  pursuing  his  ordinary  occupation: 
and  also  the  physical  pain  and  suffering  to 
which  he  has  been,  or  may  be  in  the  future, 
subjected  by  reason  of  such  Injuries;  the 
effect  of  the  injury  on  his  health;  the  past 
and  prospective  expenses  of  lbs  sickness  re- 
sulting from  his  injury,— and  allow  such 
damages  as  in  your  judgment  would  be  a 
fair  and  just  compensatlou  for  the  same, 
not  exceeding  the  amount  sued  for."  To  tiie 
giving  of  which  the  appellant  excepted. 

The  only  question  we  consider  here  U, 
were  these  Instructions  obnoxious  to  the 
objections  urged  against  them?  Did  the 
court  err  in  modifying  the  third  and  in  gir- 
Ing  the  fourth?  There  Is  an  Irreconcilable 
conflict  of  authority  upon  the  vexed  ques- 
tion, who  are  fellow  servants?  In  Massa- 
chusetts it  Is  held  that  all  who  are  engaged 
in  a  common  employment,  working  to  ac- 
complish a  common  result,  are  to  be  regard- 
ed as  fellow  servants.     Many,  and  perfaapi 
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a.  majority,  of  tbe  states,  adopt  this  rale. 
But  It  la  said  that  the  tendency  of  recent 
4lecl8lons  Is  to  narrow  this  rule.  In  Rail- 
way Co.  T.  R08B,  112  U.  S.  877-390,  5  Sup. 
Ct.  184,  the  court  eald:  "There  Is  a  dear 
-distinction  to  be  made  In  relation  to  their 
-common  principal  between  the  servants  of 
a  corporation  exercising  no  supervision  over 
-others  engaged  with  them  In  the  same  em- 
ployment and  agents  of  a  corporation  cloth- 
<Hl  with  the  control  and  management  of 
a  distinct  department,  In  which  their  duty 
is  entirely  that  of  superintendence  and  dis- 
cretion." In  Sheehon  t.  Ralhroad  Co..  91 
N.  Y.  S32,  a  superintendent  and  assistant  su- 
perintendent, acting  as  train  dispatchers, 
were  held  to  be  vlee  principals.  In  Smith 
V.  RaUway  Co.,  10  Mo.  App.  120,  it  is  hdd 
that  the  train  dispatcher,  in  ordering  tbe 
movement  of  trains,  is  to  be  regarded  as 
tbe  representative  of  the  railroad  company, 
where  he  has  sole  and  exdnstve  control  in 
•directing  their  movemonts.  In  Darrigan  v. 
Itaib^md  Co.,  52  Conn.  2&'>,  it  is  held  that  it 
Is  the  duty  of  the  railroad  company  to  devise 
some  suitable  and  safe  method  of  running 
special  and  Irregular  trains,  so  as  to  avoid 
collision;  and,  when  tbe  method  employed  is 
to  have  the  trains  conti-oUed  by  a  train  dis- 
patcher, the  latter,  as  to  employes  iu  charge  of 
trains,  stands  in  the  place  of  the  company." 
Tbe  court  said:  "It  is  immaterial  that  these 
men  are  hired  and  paid  by  a  common  employ- 
er, and  that  the  employment  is  designed  to 
accomplish  one  common  result.  That  argu- 
ment, if  pressed  to  its  logical  conclusion, 
would  obliterate  all  distinctions  between 
those  engaged  In  railroad' business,  from  the 
) 'resident  down  to  the  humblest  servant,  and 
would  practically  exempt  the  company  from 
nil  duty  and  all  liability  to  those  in  Its  serv- 
ice." See,  also,  RaUroad  v.  McLallen,  84  HI. 
100.  The  decisions  In  Ohio,  Kentucky,  Illi- 
nois, and  Tennessee  are  substantially  In  har- 
mony with  the  cases  dted.  It  seems  impos- 
sible to  formulate  any  general  rule  for  all 
(■ases.  Each  case  must,  to  some  extent,  be 
Koverned  by  the  peculiar  circumstances  at- 
tending it  In  Railroad  Co.  v.  McKenzIe 
It  was  held  that,  under  the  circumstances 
of  that  case,  a  section  boss  and  night 
watchman  represented  the  company,  the 
court  saying:  "Where  tbe  injuries  are  caus- 
ed by  the  negligence  of  a  servant,  who  is 
charged  with  the  performance  of  duties 
which,  by  law,  it  is  incumbent  on  tbe  master 
to  perform,  such  servant  is  regarded  as  the 
representative  of  the  master;  and  in  legal 
contemplation  his  negligence  Is  the  negli- 
gence of  the  master."  81  Va.  78.  Judge 
Cooley  says:  "The  master  is  not  responsible 
to  one  person  in  his  employ  for  an  injury 
occasioned  by  the  negligence  of  another  <n 
the  same  service,  unless  generally,  or  in  i-e- 
spect  of  the  particular  duty  then  resting 
upon  the  negligent  employe,  the  latter  so 
far  occupied  the  position  of  his  principal  as 
<o  render  the  principal  so  far  chargeable  for 


his  negligence  as  for  personal  fault."  Cooley, 
Torts,  501.  Under  the  ch-cumstances  of  this 
case,  the  movements  of  the  trains  being  im- 
der  the  direction  and  control  of  the  train 
dispatcher,  in  directing  and  controlling  their 
movements  he  was  performing  the  master's 
duty,  and  was  not  a  fellow  servant  with  the 
plaintiff,  but  the  representative  of  the  com- 
pany, for  whose  negligence,  if  any,  resulting 
In  injury,  the  company  is  liable.  There  was, 
therefore,  no  error  In  the  modification  of 
the  third  instruction  given  for  the  appellant, 
as  modified. 

The  fourth  instruction— as  to  the  measure 
of  damages  given  for  the  appdlee— is  erro- 
neous in  this:  that  It  told  the  Jury  they 
might  consider  as  an  element  of  the  plaln- 
tltr's  damages  the  past  and  prospective  ex- 
penses of  his  sickness  resulting  from  his  in- 
Jury,  and  allow  such  damages  as  in  their 
Judgment  would  be  a  fair  and  Just  com- 
pensation for  the  same,  not  exceeding  the 
amount  sued  for.  The  only  evidence  in  re- 
gard to  expenses  of  plaintiff's  sickness  caus- 
ed by  the  injury  is  his  own,  which  is  as 
follows:  "I  have  paid  the  doctor  all  the 
money  I  had,  after  selling  everything  I 
had,  and  still  owe  him."  How  much  this 
was  is  not  shown.  How,  then,  could  the  Ju- 
ry estimate  it?  They  could  not  find  the 
amount  from  the  testimony,  and  there  was, 
therefore,  no  evidence  upon  which  to  base 
this  part  of  the  instruction.  It  was  calcu- 
lated to  mislead  the  jury,  and  make  them 
think  the  damages  were  entirely  at  their 
discretion.  How  far  It  affected  their  find- 
ing we  cannot  tell.  There  were  elements  of 
speculative  damages  in  the  case  contemplat- 
ed In  the  framing  of  the  instructions,  and  the 
jury  were  at  lll)erty  under  it  to  think  they 
were  authorized  to  speculate  as  to  the 
amounts  of  the  past  expenses  of  the  plain- 
tiff's sickness  arising  from  his  injury.  Fy>r 
the  error  in  giving  the  part  of  this  Instruc- 
tion referred  to,  the  Judgment  is  revised. 
and  the  cause  is  remanded  for  a  new  trial. 


JAMBS  V.  JAMBS. 
(Supreme  Court  of  Arkansas.     Nov.  11,  189S.> 

NEOLIOBTfOS — PrOXIMATI  CaUSH. 

Failure  of  the  owner  of  a  cotton  gin  to 
gin  cotton  within  the  time  he  had  contracted  so 
to  do  is  not  the  proximate  cause  of  the  subse- 
quent destruction  of  the  cotton  by  fire  while 
at  the  gin,  and  he  is  not  responsible  for  such 
destruction,  unless  be  failed  to  use  ordinary 
care  for  Its  preservation. 

Appeal  from  circuit  court,  Randolph  coun- 
ty;  John  B.  McOaleb,  Judge. 

Action  by  John  F.  James  against  A  W. 
James  for  the  destruction  of  certain  cottoa 
at  defendant's  gin.  The  cause  was  original- 
ly brought  in  justice's  court,  and  there  was 
a  Judgment  In  plaintiff's  favor.  Defendant 
appealed  to  the  drcoit  court,  where  plaintiff 
again  recovered  judgm^it  Defendaat  ap- 
peals.    Reversed. 
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The  other  fncts  fully  appear  In  the  toUvW' 
lug  statemait  by  WOOD,  J.: 

Appellee  filed  his  complaint  before  a  jus- 
tice of  tlie  peace,  alleging:  that  he,  as  con- 
BtaUe,  had  levied  a  writ  at  otta^tunait  upon 
2,064  pounds  seed  cotton,  which  he  delivered 
to  appellant  upon  oontraict  to  gin  the  same 
immediately;  that  appellant  nei^ected  to  gin 
aald  cotton  according  to  agreement;  and 
that,  by  reason  of  snch  failure,  same  was 
burned.  He  prayed  Judgment  for  $^.70, 
and  obtained  verdict  and  Judgment  for  that 
amount,  from  which  appellant  appeals.  Ap- 
pellee teatifled  that  he  delivered  the  cotton 
levied  upon,  imder  an  order  oC  the  court,  to 
the  appellant,  under  a  q>ecial  ooatiact  that 
he  (appelant)  would  gin  the  same  on  the  fol- 
lovring  Mooday,  the  cotton  being  delivered 
on  Saturday;  that  the  ^tpdlant  neglected  to 
gin  same  on  Monday;  that  on  Tuesday  be  wmt 
to  the  gin  to  mark  the  cotton  and  roll  It  off 
the  yard,  but  It  had  not  been  ginned;  that  on 
Thursday  following  the  cotton  was  bomed; 
and  that  it  was  worth  $56.70.  This  was  all 
the  evidence  on  behalf  of  app^ee  as  to  the 
contract,  and  all  liiat  Is  necessary  to  state 
hi  order  to  understand  the  opinion  of  the 
ooart 

J.  O.  Hawthorne,  for  appellant.  P.  H. 
Crenshaw,  for  appellea 

WOOD,  J.,  (after  stating  the  facts.)  The 
theory  up<Mi  which  a  reoovMy  is  sought  In 
this  case  is  presented  by  the  oomidalnt,  tbe 
testimony  of  appellee,  and  the  following  in- 
struction given  by  the  court  npcm  its  own 
motion:  "The  Jury  are  instmcted  that  if 
they  believe  from  a  preponderance  of  the 
evidence  that  the  plaintiff,  while  acting  as 
constable,  delivered  to  the  defendant  oe  his 
agent  ttie  cotton  in  CMttroversy,  under  a  con- 
tract that  the  defendant  woold  gin  it  by  a 
certain  time,  and  that  the  defendant  negli- 
gently failed  or  reused  to  gin  said  cotton 
as  agreed,  and  tliat  the  same  was  thereby 
destroyed,  they  would  be  authorized  to  find 
for  the  plaintiff." 

Xo  causal  relation  Is  shown  between  the 
failure  of  appellant  to  comply  with  his  con- 
tract to  gin,  and  the  fire,  which  was  the  di- 
rect cause  of  the  loss  of  the  cotton.  The  ap- 
pellee does  not  seek  recovery  upon  the 
ground  that  the  bailee  for  hire  did  not  use 
ordinary  care  in  the  preservation  of  the  cot- 
ton, or  that  he  itegllgently  destroyed  it  The 
rule  of  law  founded  In  Justice  and  common 
sense,  and  of  universal  application,  as  ex- 
pressed in  the  maxim  "causa  proxima«  non 
remota,  spectatur,"  makes  the  first  instruc- 
ti<«,  as  above  quoted,  when  applied  to  the 
facts,  clearly  erroneous.  This  is  the  only 
Just  and  reliable  measure  ot  liability.  True, 
we  might  say,  if  the  cotton  had  been  gbmed 
on  Monday,  and  carried  away  on  Tuesday, 
it  would  not  have  been  burned  on  Thonday. 
To  use  language  similar  to  that  employed 
by  Justice  Battle  In  the  case  ot  Martin  v. 


Railway  Oo.,  55  Ark.  521,  19  S.  W.  314.  nbe 
fallnre  to  gtai  on  Monday"  was  one  at  a  sertn 
of  anteoedent  events,  withont  whidi  tbe  kSB 
would  not  have  occurred,  bat  such  fi&itiDv 
was  in  no  sense  the  proximate  caaae  ot  the 
loss.  Denny  v.  Railroad  Oo^  18  Gray,  4Sl; 
Daniels  t.  BaUenttne,  23  Ohio  St.  S32;  BCar- 
tln  V.  Railway  Co..  55  Art.  521,  19  S.  W 
314;  Dttbuqne  Wood  &  Cool  As8*n  v.  City 
and  County  of  Dubuque,  30  Iowa,  176;  Sft 
Louis,  I.  M.  A  3.  Ry.  Co.  ▼.  Commercia' 
Union  Ins.  Co.,  139  U.  S.  223,  11  Sap.  Cl 
551:  Hondley  v.  Transportatioa  Co..  115 
Mass.  304;  Railroad  Co.  v.  Reeves,  10  Wall. 
176;    Morrison  v.  Davis,  20  Pa.  St  171. 

We  deem  it  unnecessary  to  pass  upon  oth- 
er questions  raised,  for.  If  the  case  is  pre- 
sented agrain  in  the  court  below,  ft  most  be 
oonstructed  and  tried  upon  a  dlffierent  tbeofy. 
Reversed  and  remanded. 


CLARENDON  LAND,  INVESTMENT  ft 

AGBNOT  CO.,  Limited,  v.  McCLEL- 

LAND  et  al. 

(Supreme  Court  of  Texas.     Nov.  23,  1893.) 

SuPKEME  Court— Review  on  Appku/ — Evisbscs 

— ASBIOmfENT  OF  EhuuKS. 

1.  Act  April  IS,  lfl92,  {  S,  provides  that 
"the  judgment  of  the  courts  of  avil  i^peals 

shall  be  concluBive  upon  the  facta  of  a  caje." 
Rer.  St.  art.  1033,  as  amended  by  Act  A^ril  13, 
18B2,  provides  that  the  supreme  court,  npcn  the 
heariuc'  of  a  case  brought  op  by  a  writ  of  er- 
ror, "may  require  at  say  time  the  origina]  tias- 
scnpt  to  be  sent  up."  HM,  that  the  supreme 
court,  while  not  empowered  to  revise  the  coy 
dnsions  of  fact  of  the  oonrt  of  appeals,  ma.r 
consider  the  eriitaik,  in  rendering  its  decinoa. 

2.  An  assignment  of  error  is  sufficient  if  so 
specific  as  to  enable  the  court  to  see  that  a 
particular  ruling  is  complained  of,  though  it 
does  not  state  the  grounds  on  which  the  riiliBC 
is  claimed'  to  be  erroneous. 

On  rehearing.  For  Cormer  cq)iiiion,  see  23 
a  W.  570. 

G-AINEyS,  J.  In  this  motion  for  a  rehear- 
ing, tiie  appellees  do  not  ask  a  reconsidera- 
tion of  oiu:  ruling  upon  the  principles  of  law 
which  govern  the  merits  of  the  controversy; 
but  they  do  insist  that  the  record,  as  it  came 
to  us,  did  not,  nndw  the  constitntion  and 
laws  of  the  state,  and  the  mies  of  practicF 
of  this  oonrt,  present  for  our  consideration 
the  questicms  determined  In  the  former  opin- 
ion. 

It  is  contended,  in  the  first  place,  that  be- 
cause our  jurisdiction  Is  limited  to  qoestioiis 
of  law,  and  becanse  the  judgment  of  the 
courts  of  civil  appeals  are  made  coodosrve 
upon  the  facts,  we  are  not  at  liberty  to  look 
beyond  the  condnsions  of  fact  filed  In  soch 
a  court.  In  determining  a  case  brosight  be- 
fore us  upon  a  writ  of  error.  The  atatntef 
provide  that.  In  a  cause  in  which  a  wift  of 
error  lies  to  the  supreme  court,  the  eoort  of 
ctvU  appeals  shall  file  Its  conclusions  of  tect 
and  law,  and  It  was  donbtteas  contemptatcd 
that  these  conclusions  shoidd  embody  a  foD 
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etatenmt  of  all  the  facta  establi8b,ed  upon 
tbe  tilftl  of  the  case.  Act  April  13,  1B02,  { 
SI;  Laws  ISSe,  ff.  31.  It  ia  also  trne  that 
the  fifth  section  of  the  same  act  proTldea, 
-amoog  other  thln^,  that  "the  Judgment  of 
the  courts  of  clril  appeals  shall  be  condn- 
siye  ni>on  the  facts  of  a  case,"  hot  tlie  mean- 
ing of  the  provision  is  clear.  To  recite  th.e 
uncontroverted  facts  of  a  case  demands  no 
ACt  of  judgment,  in  the  sense  in  whld  that 
term  is  need  in  the  statute.  What  is  meant 
U  that  the  decision  of  that  tribunal  opon 
'Onestlons  of  fact,— that  is  to  say,  questions 
upon  which  there  may  be  a  conflict  in  the 
evidence,— «baU  be  final,  and  not  th.e  subject 
of  review  in  this  court  Article  10S3  of  the 
lievlsed  Statutes,  as  iunended  by  the  act  of 
April  13,  1S92,  provides  that  the  supreme 
court,  upon  the  hearing  of  a  case  broo^t  up 
by  a  writ  of  error,  "may  require  at  any  time 
the  original  transcript  to  be  sent  up,"  (Ldws 
1802,  p.  22;)  and  in  purauance  of  that  au- 
thority this  oourt  has  adopted  a  rule  which 
directs  that  the  transcript  shall  be  trans- 
mitted to  this  court  in  evey  case  in  which  a 
writ  of  error  shall  have  been  granted,  (84 
Tex.  686,  Bule  5,  20  S.  W.  v.)  If  it  was  In- 
tended that  the  supreme  court  should  decide 
tbe  case  upon  the  couelusionB  of  law  Sbd 
fact  filed  in  the  ooort  of  civil  appeals,  the 
power  conferred  by  tbe  provision  in  tbe  stat- 
ute last  cited  is  nugatory.  We  thinlc  the 
purpose  was  to  empoww  Hffa  court,  not  to 
revise  the  decision  of  the  court  of  appeals 
upon  any  disputed  question  of  fbct,  but  to 
enable  it  to  decide  all  issues  presented  for 
tbe  determination  of  this  court  in  the  light  5f 
the  pleadings,  and  of  every  fact  established 
either  by  the  undisputed  evidenoe,  or  the 
conclusions  of  the  appellate  court  upon  the 
conflicting  evidence.  It  is  not  to  be  pre- 
sumed that  a  court  of  dvil  appeals  will  in- 
tentionally omit,  in  its  statement  of  tiie  case, 
any  fact  material  to  its  determination.  But 
in  tbe  view  tb.ey  take  of  the  law,  a  fact  may 
appear  to  them  Immaterial,  which,  in  the 
opinion  of  this  court,  may  have  an  important 
beai-iug  upon  the  determination  of  the  cause. 
If  there  sliould  be  a  conflict  In  the  testimony 
as  to  the  question  whethw  a  oo'tain  th^ng  be 
black  or  white,  and  the  court  of  dvil  appeals 
finds  that  it  was  white,  the  court  Is  bound 
by  that  finding.  But  If  the  undisputed  evi- 
dence show  that  it  was  black,  and  that 
court,  not  being  impressed  with  the  materfifO- 
Ity  of  th.e  fact,  should  inadvertently  state 
tlint  it  was  white,  it  would  be  nn  unreason- 
able rule  that  would  withhold  from  this 
court  the  power  to  correct  the  en-or,  and  de- 
cide accordLuK  to  the  evidence,  in  the  event 
it  should  deem  the  fact  material  to  a  proper 
disposition  of  the  cause.  This  is  a  strung  il- 
lustration, and  one  not  likely  to  occiv,  but 
errors  leas  palpable,  but  equally  as  prejudi- 
cial, may  occur,  and  this  court  should  not  be 
bound  by  them. 

In  this  case,  tbe  court  of  civil  appeals.  In 
their  conclusions  of  fact,  find  that  the  appel- 


lant's cattle  "broke  throogh  appellees'  fence." 
But,  as  stated  in  the  former  opinion,  one  of 
the  appellees  testified  in  tbe  trial  court  that 
tbe  cattle  "would  crawl  tbrougb,  the  fence;" 
and  the  other,  that  "they  were  small,  and 
]nst  walked  throngfa  the  fence  into  our  pas- 
ture." It  is  clear  that  there  was  no  actual 
breaking,  and,  viewed  In  the  light  of  the  un- 
disputed testimony,  it  is  also  clear  that  tbe 
oourt  did  not  intend,  in  its  conclusions,  to 
convey  that  idea.  The  case  Itself  nffords  a 
striking  Ulustratlon  of  the  injustice  of  the 
rule  for  which  counsel  contend.  There  is 
nothing  in  the  opinion  In  the  case  of  Meade 
T.  Land  Co.,  86  Tex.  513,  22  8.  W.  614,  In- 
ooDsistent  with  the  views  here  expressed. 
In  this  same  connection,  it  Is  comi^lned 
tttat,  even  if  we  had  the  power  to  look  to 
the  testimony,  we  were  in  error  in  oondud- 
Ing  that  the  plaintlfl  in  error's  cattle  were 
less  in  size  than  other  cattle  In  the  neighbor- 
hood. But,  if  tlilB  deduction  be  not  warrant- 
ed by  the  testimony,  it  is  unimportant.  They 
were  evidently  not  fence-breaking  cattle. 
We  may  say,  however,  tbat  we  do  not  dear- 
ly see  how  -Qie  cattle  in  question  "Just  wMk- 
ed  thjxtugh"  a  wire  fence  snfBdent  to  keep 
out  "the  ordinary  cattle  of  the  coimtry,"  un- 
loBs  It  was  by  reason  of  the  fact  tliat  they 
were  extraordinarily  small. 

It  is  contended,  in  the  second  place,  that 
tbe  error  for  which  we  have  held  that  the 
Judgment  should  be  reversed  was  not  prop- 
erly assigned  in  the  coivt  of  dvil  appeals, 
and  that,  therefore,  we  were  in  error  In 
considering  the  assignment  here.  That  as- 
signment reads  as  follows:  "The  oourt 
eired  in  tbe  fifth  paragraph  of  bis  diarge 
to  the  Jury,  which  is  as  follows:  'Bvery 
entry  of  one's  own  cattle  upon  the  lands  or 
premises  of  another  is  a  trespass,  and  the 
owner  of  such  cattle  will  be  liable  for  any 
damages  sustained  by  the  owner  of  such 
premises,  if  any,  provided  stKh  lands  or 
premises  were,  at  tbe  time  of  soch  entr>-. 
inclosed  by  a  fence  sufficient  to  exdude 
therefrom  such  cattle  or  animals  as  were 
accustomed  to  be  used  in  the  country  or  the 
range  around  and  about  such  Indosed  prem- 
ises, and  provided,  further,  that  such  tres- 
pass is  effected  by  a  fordMe  entry  through 
such  f«ice  or  Indosure.'" 

It  is  insisted  that  the  astdgninent  Is  too 
general,  under  the  statute  and  the  rules  and 
practice  of  this  court.  The  same  question 
has  been  presented  in  another  case  at  this 
term,  and  it  seems  to  be  one  upon  which 
the  bar  are  somewhat  at  sea.  It  la  Impor- 
tant that  it  should  be  settled;  and,  with  a 
view  to  its  definite  determination,  so  far  as 
may  be  practicable,  we  have  «camined  the 
decisions  of  this  court  from  Its  earliest  day. 
They  are  very  numerous,  however,  and  we 
can,  thwefore,  hardly  dalm  that  none  have 
escaped  our  attention.  The  sronnd  upon 
which  the  assignment  is  asserted  to  be  in- 
sufficient seems  to  be  tbat,  in  addition  to 
pointing  out  the  particular  ruling  which  Is 
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claimed  to  be  erroneous,  it  should  have  gly- 
cn  the  reason  upon  which  that  claim  is 
iMwed.  We  will  refer  to  some  of  the  cases,  I 
in  order  to  illustrate  the  distinction  between  { 
those  in  which  assignments  apparently  gen- 
eral have  been  held  good,  and  those  In  which 
such  assignments  have  been  held  bad:  In 
Eorle  y.  Thomas,  14  Tex.  683,  an  assignment 
ihat  "the  court  erred  In  refusing  the  charge 
asked  by  the  defendant"  was  held  good.  In 
Harper  y.  Stroud,  41  Tex.  367,  it  was  held 
that  an  assignment  that  "the  court  erred 
in  approving  the  claim"— It  being  a  suit  to 
establish  a  claim  against  an  estate— was  suf- 
flclently  specific.  In  Norwood  y.  Cobb,  20 
Tex.  .'>8S,  it  was  decided  that,  when  the  bill 
of  exceptions  showed  the  objections  to  eyl- 
dence,  it  was  not  necessary  to  repeat  the 
objections  In  the  assignment,  but  that  It 
was  sufElcient  to  assign  error  generally  In 
the  admission  of  such  evidence.  In  HiUe- 
brant  y.  Brewer,  6  Tex.  586,  that  "the  court 
erred  in  overruling  defendant's  exceptions 
to  the  petition"  was  held  a  good  .assign- 
ment. This,  lUce  some  other  of  the  very 
early  cases,  recognizes  too  liberal  a  rule.  On 
the  other  hand,  in  Allen  y.  Stephanes,  18 
Tex.  670,  Judge  Hemphill  says:  "The  sec- 
ond assignment,  that  the  court  ored  in  Its 
charge  to  the  Jury,  specifies  no  particular 
<-rror  as  a  ground  of  complaint.  It  is  ob- 
jectionable on  this  ground,  the  charge  be- 
ing full,  and  embracing  several  legal  prop- 
ositions.*' In  Howard  v.  Colquhoun,  28  Tex. 
134,  an  assignment  that  the  court  erred  in 
refusing  defendant's  special  Instructions, 
there  being  13  of  them,  was  disregarded  as 
being  too  genial.  These  decisions  are  snf- 
fldent  to  indicate  the  rule  of  practice  rec- 
ognized by  the  court  at  the  time  the  present 
rules  npon  the  subject  of  assignments  were 
first  adopted;  and  we  see  nothing  in  the 
new  rules,  so  far  as  this  matter  Is  concerned, 
to  indicate  that  it  was  the  intention  to  do 
more  than  to  declare  in  immistakable  lan- 
guage, and '  place  in  established  form,  the 
rules  of  practice  already  announced  in  the 
decisions  of  the  court.  The  new  rules  were 
lirst  formnlnted  and  adopted  December  1, 
1877,  (47  Te.\.  597,)  and  are  embodied  In 
the  same  language  in  the  rules  for  the  gov- 
ernment of  the  courts  of  civil  appeals  adopt- 
ed by  this  court  at  its  last  term,  (84  Tex. 
700,  20  S.  W.  vlii.)  They  are  now  num- 
bered, and  read  as  follows:  "(24)  The  as- 
signment of  errors  must  distinctly  specify 
the  grounds  of  error  relied  on;  and  a  ground 
of  error  not  distinctly  specified,  in  refer- 
ence to  that  which  is  shown  in  the  record, 
or  not  specified  at  all,  shall  be  considered 
as  waived,  unless  it  be  so  fundamental  as 
that  the  coxat  would  act  upon  it  without  an 
a&sigument  of  errors,  as  mentioned  in  rule 
23.  (2.'>)  To  be  a  distinct  specification  of 
error,  it  must  point  out  that  pai-t  of  the  pro- 
ceedings contained  in  the  record  in  which 
the  error  is  complained  of,  in  a  particular 
in&nner,  so  as  to  identify  it,  whether  it  be 


the  rulings  of  the  court  upon  a  motion,  or 
upon  a  particular  part  of  the  pleadings,  or 
upon  the  adniifuilon  or  rejection  of  eyideace, 
or  upon  any  other  matter  relating  to  the 
cause  or  Its  trial,  or  the  portion  of  the 
charge  given  or  refused,  or  the  fact  or  tacts 
in  issue  which  the  evidence  was  Incompe- 
tent or  insufficient  to  prove,  the  ixxsaOkieacj 
of  the  verdict  or  finding  of  the  Jury,  if  spe- 
cial, and  the  particular  matter  in  which  the 
Judgment  is  erroneous  or  illegal,  with  sncb 
reasonable  certainty  as  may  be  practlcaMe, 
in  a  succinct  and  clear  statement,  consider- 
ing the  matter  referred  to.  (26)  Aaslgn- 
menta  of  error,  which  are  expressed  only  in 
such  genoral  terms  as  that  the  court  arreO 
in  its  rulings  upon  the'  pleadings,  when  there 
are  more  than  one,  or  in  its  charge,  when 
there  are  a  number  of  charges,  or  the  ver- 
dict'is  contrary  to  law,  or  to  charge  of  the 
court,  and  the  like,  without  reforrtng  to 
and  identifying  the  proceeding,  will  not  be 
regarded  by  the  court  as  a  compliance  with 
the  statute  requiring  the  grounds  to  I>e  dis- 
tinctly specified,  and  will  be  considered  as 
a  waiver  of  orors,  the  same  as  if  no  assign- 
ment of  errcnrs  had  been  attempted  to  be 
filed."  The  language  in  nde  24,  that  "the 
a88lgnm?nt  of  error  must  distinctly  specify 
the  ground  of  error  relied  on,"  gives  coon- 
tenance  to  the  contention  that  the  assign- 
ment should  not  only  point  out  with  dis- 
tinctness the  particular  ruling  complained 
of,  but  that  it  should  also  state  the  reason 
wh}  that  ruling  is  claimed  to  be  erroneoos. 
The  ground  of  error  may  mean  the  propo- 
sition by  which  the  contention  that  there  \s 
erriHT  in  the  action  of  the  court  is  lnt«ided 
to  be  supported.  But  we  are  clearly  of  opin- 
ion that  the  words  were  not  used  in  that 
sense.  The  evident  purpose  of  rules  25  and 
26  is  to  define  and  iiinstrate  what  is  meant 
by  rule  24.  For  example;  when  rule  25 
says  that  the  specification  of  error  must 
point  out  "the  portion  of  the  cliarge  given 
w  refused,"  it  Implies  that,  if  such  portton 
be  distinctly  specified,  it  shall  be  snffident 
It  does  not  say  that  the  assignment  must 
state  the  reason  by  which  it  is  sought  to  be 
supported.  But,  to  make  the  meaning  m«Y 
definite,  rule  26  specifies  that  certain  assign- 
ments shall  be  deemed  bad  by  reason  of 
their  generality;  and  among  the  examples 
given  is  that  of  an  assignment  which  com- 
plains that  the  court  erred  "in  Its  charge, 
when  there  are  a  number  of  charges."  This 
also  implies  that  an  assignment  which  com- 
plains of  a  component  part  of  a  general 
charge,  or  of  the  giving  or  refusal  of  a  spe- 
cial charge,  shall  be  deemed  sofflcioit 
Thus  rules  25  and  26  exphiin  rule  24,  and  the 
two  taken  together,  by  inclusion  and  by  ex- 
clusion, clearly  define  its  meaning. 

We  have  found  one  case  in  which  an  opin- 
ion contrary  to  our  view  is  expressed.  Jn 
Pearson  v.  Flanagan,  52  Tex.  278,  the  court 
say:  "Bach  error  fl.s<>igned  should  contain  a 
distinct  ground  for  the  rercnal  of  the  Jodg- 
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ment,  with  a  specification  of  the  reason  why 
it  should  be  reyersed,  and  staonld  be  copied 
or  substantially  stated  in  the  briefs."  But 
in  tliat  case  the  question  before  us  was  not 
presented.  The  assignments  which  were  held 
bad  were  tlu^  "the  court  erred  In  refusing 
the  defendant  a  new  trial  for  the  reasons 
given  in  said  motion,"  and  that  "the  court 
eired  in  not  giving  the  several  special  charges 
to  the  Jury  asked  by  the  defendant"  The 
assignments  specified  no  particular  error, 
and  were  therefore  insufficient  They  did  not 
call  for  the  determination  of  the  gnestlon 
whether  the  reasons  for  alleging  error  should 
be  stated  en:  not  In  Earle  v.  Thomas,  supra, 
the  question  of  the  particularity  requisite  in 
an  assignment  was  discussed,  and,  as  we 
think,  the  true  rule  laid  down.  The  assign- 
ment which  was  objected  to  in  that  case  was 
that  "the  court  erred  in  refusing  the  charge 
asked  by  the  defendant"  The  court  say: 
"It  is  objected  on  behalf  of  the  appellee  that 
the  assignment  of  error  in  tliis  particular  is 
too  general  It  is,  however,  sufficiently  spe- 
dflc  in  resi>ect  to  the  charge  refused,  and 
that  we  think,  sufficiently  indicates  in  what 
respect  the  charge  given  was  objected  to  as 
erroneous.  It  would  have  been  better  if  the 
assignment  in  reference  to  the  charge  given 
had  been  more  specific.  *  *  *  Wliat  shall 
be  a  sufficiently  special  assignment  of  error 
Is  not  susceptible  of  precise  definition.  It 
should  be  such  as  to  draw  the  mind  to  the 
apprehension  of  the  particular  error  relied 
on.  But  what  shall  be  sufficient  for  the  pro- 
cess stUl  remains  to  be  determined  upon  the 
particular  circumstances  of  each  case."  It 
is  to  be  borne  in  mind  that  the  statute  and 
rules  which  require  errors  to  be  assigned 
were  intended  primarily  for  the  relief  of  the 
appellate  courts,  and  to  secure  a  prompt  dis- 
patch of  the  business  that  should  be  brought 
before  them.  They  should  be  given  a  reason- 
able and  practical  construction,  and  not  one 
calculated  to  embarrass  suitors  in  the  ap- 
pellate tribunals  by  unnecessary  restrictions. 
It  is  certain  that  it  was  never  intended  to 
hedge  either  the  courts  of  civil  appeals  or  the 
supreme  court  around  with  technical  and  ar- 
bitrary requirements,  so  as  to  cut  off  the  ai>- 
proach  of  such  parties  as  seek  relief  in  good 
talth  from  the  consequences  of  supposed  er- 
rors committed  to  their  prejudice  in  the 
trial  courts.  Where  an  assignment  of  error 
is  sufficiently  specific  to  enable  the  court  to 
see  tliat  a  particular  ruling  is  complained  of, 
it  should  be  held  good,  although  it  should  fail 
to  state  the  reason  why  such  ruling  is  claim- 
ed to  be  erroneous.  An  assignment  may  be 
brief,  and  yet  specific;  and  brevity,  in  such 
cases,  is  commendable,  and  accords  with  good 
practice.  The  reasons  by  which  allegations 
of  error  are  sought  to  be  sustained  find  their 
proper  place  in  the  propositions,  statements, 
and  authorities  required  to  be  set  forth  in 
the  brief  under  and  in  support  of  the  respec- 
tive assignments.  We  conclude  tb.at  the  as- 
signment in  question  is  sufficient 


We  are  also  of  the  opinion  that  the  assign- 
ment that  "the  court  erred  in  overruling  the 
defendant's  general  demurrer  to  plaintiffs' 
original  petition"  should  be  held  good,  thou^ 
we  are  not  t>repared  to  say  that  the  demurrer 
should  have  been  sustained.  The  petition  al- 
leges that  the  plhintlffs'  land  was  securely 
fenced  and  inclosed,  and  that  the  defendant 
permitted  its  cattle  to  break  through  their  in- 
dosure.  Under  the  rule,  every  reasonable 
intendment  must  be  indulged  in  favor  of  tbe- 
petltlon,  the  demurrer  being  general  Rule 
17,  84  Tex.  711,  20  S.  W.  xUi.  If  the  fence 
was  secure,  and  the  cattle  broke  through  it, 
it  is  a  reasonable  inference  that  they  wwe 
peculiarly  vicious  in  that  particular,  and 
were  fence-breaking  animals.  The  motion 
for  rehearing  Is  overruled. 


STATE  ex  rel.  BARRY  v.  CONNOR. 

(Supreme  Court  of  Texas.     Nov.  16,  1893.) 

Appsai.— Reoobd—  Elbctioks  —  NtnuKBiKa  Bai.- 

LOTS— COUHTWO  —  COXBTITUTIONAUTT  OF  STAT- 
UTS. 

1.  An  atrreed  statement  of  facts,  on  which 
a  case  is  tried  in  the  court  below,  and  which 
the  court  embodies  in  its  Jndgment,  is  sufficient, 
under  Rev.  St  art.  1293,  to  authorize  a  re- 
yision  of  the  Jndgment  on  matters  growing  out 
of  anch  facts,  in  the  absence  of  a  statement  of 
facts  or  findings  of  fact  by  the  court,  or  an 
agreed  case  for  appeal,  under  articles  1333  and 
1414. 

2.  Under  Const  art  6,  i  4,  relating  to  elec- 
tions, and  directing  the  legislature  to  provide 
for  the  nambering  of  ballots,  the  legulatare 
enacted  Rev.  St  arts.  1694,  1697,  which,  re- 
spectively direct  a  jndge  of  election  to  write 
the  voter's  JMII-Iist  number  on  the  ballot,  and 
forbid  the  connting  of  an  nnnnmbered  ballot. 
Beid,  that  article  1694,  is  mandatory  and  that 
article  1697  is  binding  on  the  conrts,  as  well 
as  the  officers  of  election. 

3.  Act  April  12,  1892,  f  28,  reladng  t»  elec- 
tions in  cities,  provides  that  "any  elector  or 
anyone  who  shall,  contrary  to  provisions  of  this 
act,  place  any  marks  npon  or  do  anything  to- 
his  ballot  by  which  it  may  afterward  be  iden- 
tified as  the  one  voted  by  any,  particniar  in- 
dividual, upon  conviction  shall  oe  punished." 
Beld,  that  the  legislature  did  not  intend  to  pro- 
hibit the  nnmbering  of  ballots  as  regolred  by 
Const  art.  6,  I  4,  and  Rev.  St  art  16&4,  and 
tliat  the  words,  contrary  to  the  provisions  of 
this  act,"  were  intended  to  except,  from  the  pro- 
liibition  to  mark,  the  numbers  required  to  be 
placed  on  the  ballots. 


Certified  qoestiwis  from  ooort  of  civil  ap- 
peeis  of  fifth  supreme  Judicial  district 

Proceeding  by  the  states  on  the  relatl<n  of 
Bryan  T.  Barry,  against  W.  O..C(»inor,  tO' 
contest  an  election. 

John  P.  aiUespie,  H.  P.  Lawthor,  F.  M. 
Etheridge,  and  Harris  ft  Knight  for  petl- 
iloaer.  R.  E.  Cowart  J.  0.  Kearfoy,  A  P. 
Woozencraft  Wm.  P.  Ellison,  G.  G.  Wright 
and  J.  M.  McCormlck,  tor  respondmt 

BROWN,  J.  The  f(dlowlng  questions  of 
law  were  certified  to  this  court  by  the  court 
of  civil  appeals  for  the  fifth  supreme  dis- 
trict: "First  Is  an  agreed  statement  of 
tacts  iq>on  which  a  case  was  tried  in  the- 
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court  below,  and  which  the  comt  embodied 
in  Its  jadgnnent,  snfflcient,  In  the  absence  of 
a  statement  of  the  facts  or  findings  of  fact 
^7  the  court,  or  agreed  «aaa  for  appeal  un- 
der the  statute,  to  authorize  a.  reristOQ  of  the 
Jud^ent  upon  matters  growing  out  of  BaA 
facts?  Second.  Is  the  statement  In  regard 
to  the  MTenteen  hundred  and  forty-seven  on- 
ntimbered  ballots,  as  contained  In  the  finR: 
clause  of  the  said  agreement  set  forth,  a 
suffldently  certain  statement  of  the  facts 
as  to  show  how  said  ballots  were  cast  and 
coonted  as  to  authorize  this  court  to  revise 
said  Judgment  upon  the  fftcts?  Third,  b  It 
necessary,  under  the  constitution  and  laws  of 
Texas,  and  the  charter  of  the  city  of  Dallas, 
as  set  forth  in  said  above  agreement,  aft«r 
the  adoption  by  the  city  council  of  the  dty  of 
Dallas  of  the  act  of  April  12,  1892,  common- 
ly known  as  the  'Australian  Ballot  System,' 
that  all  ballots  cast  in  an  election  in  said  dty 
for  dty  officials  shall  be  numbered;  and.  If 
80,  is  such  requirement  directory  or  manda- 
tory? Fourth.  If  such  imnumbered  ballots 
can  in  any  event  be  counted,  can  this  be 
done  by  the  court,  In  the  aiisence  of  testi- 
mony Bbowing  the  bona  fldeo  of  the  ballots?" 
1.  To  the  first  question,  we  answer  that  the 
agreed  statement  of  fax^ts  made  and  signed 
by  the  counsel  and  parties  to  the  cause,  aikd 
embodied  in  the  judgment  of  the  court,  ful- 
ly authoTizes  the  court  of  dvll  appeals  to  re- 
view that  judgment  upon  any  question  aris- 
ing upon  the  facts  therein  stated.  Artlde 
1293,  Etev.  St.,  is  aa  fellows:  "The  parties 
may  in  any  case  submit  the  matter  in  con- 
troversy between  them  to  the  court  upcm  an 
agreed  statement  of  facts  made  out  and  sign- 
ed by  them  or  their  counsel,  filed  with  the 
clerk,  upon  which  judgment  shall  be  render- 
ed as  in  other  cases;  and  in  such  case  the 
statement  so  agreed  to  and  signed  and  cer- 
tified by  the  court  to  be  correct  and  the 
judgment  rendered  thereon,  shall  conatitate 
the  record  of  the  cause."  Incorporating  the 
agreed  statement  of  facts  In  the  record  bj 
the  court  is  as  much  an  approval  as  if  the 
Judge  had  made  a  oertiflcnte  under  the  stat- 
ute. Tlie  object  of  requiring  a  statement  of 
facts  to  be  made  out  Is  to  place  bef<M-e  the 
appellate  court  all  the  facta  upon  which  the 
Judgment  was  rendered.  Artide  1293  pro- 
vides the  manner  in  which  this  may  be  done 
before  the  trial  Is  had.  Tn>e  law  was  sub- 
stantially complied  with  by  the  agreement 
made,  and 'the  IncorporatloQ  of  that  agree- 
ment in  the  record.  Fowler  v.  Simpson,  79 
Tex.  017,  15  S.  W.  682;  HIU  v.  Baylor, 
28  Tex.  263.  Artlde  1333,  Rev.  St,  provides 
for  the  filing  by  the  court  of  findings  of  fact 
and  condnsions  of  law  or  a  special  v«:dlct 
by  a  jury,  in  either  of  which  cases  an  ap- 
peal may  be  taken  without  other  statement 
of  facts.  Article  1414,  Id.,  permits  the  par- 
ties to  present  their  case  to  the  court  of  ap- 
peals upon  an  nprreed  statement  of  the  facts 
and  proceedings  certified  by  the  court  aft- 
er triaL    In  each  of  these  methods  the  same 


result  Is  reached,  of  presenting  to  the  appel- 
late court.  In  condensed  form,  the  material 
facts  upon  which  the  judgment  was  ren- 
dered. In  Salinas  v.  Wright,  11  Tes.  578, 
this  court  said:  "To  authMise  the  revisioM 
of  a  judgment  on  the  merlta,  •  f<Kinal  state- 
ment of  fiicts  is  not  essential,  wbae  an  tbe 
evidence  legally  and  condnsivdy  appears  Iv 
the  record."  In  that  case  the  fact  appeared 
by  bill  of  .  exceptiwis.  It  coaclusiveiy  ap- 
pears teom  the  record  in  this  case  that  an 
the  evidence  whldi  was  introduced,  and  np- 
on  wUch  judgment  was  rendered,  is  em- 
iMticed  in  tbe  agreement  signed  by  counsel 
and  the  parties,  and  embodied  in  the  jnds'- 
ment  of  the  court 

2.  The  statement  contained  In  the  flnt 
clause  of  the  agreement,  as  set  fwth,  is  suf- 
fidently  explldt  to  enable  tbe  court  to  revise 
the  judgment  on  the  f&cts,  and  to  enter  judg- 
ment In  accordance  with  the  agreement.  If 
there  was  any  doubt  arising  upon  the  lan- 
guage of  the  agreement.  It  refers  to  tbe  "flist 
amended  wlglnal  InformatiOD,"  which  al- 
leges that  the  1,747  ballots  were  unnomber- 
ed,  were  counted  and  Induded  in  the  ag- 
gregate of  the  vote;  that,  If  they  bad  not 
been  so  counted,  relator  would  have  received 
a  plurality  of  nil  votes  cast,  and,  being  count- 
ed, the  respondent  received  sudi  plnraUty. 
There  Is  no  reason  why  the  parties  to  this 
character  of  proceeding  may  net  make 
agreements  as  in  any  other  case.  If  It  had 
been  a  suit  for  land,  and  the  agreement  had 
read,  "if  the  court  shall  hold  that  the  deed 
from  A.  to  B.  is  valid  and  sufficient  to  pass 
title  to  the  land,  then  judgment  sbaH  be  en- 
tered for  the  plaintiff,  but,  If  the  court  shan 
hold  that  said  deed  is  invalid,  then  judg- 
ment shan  be  entered  fbr  the  defendant" 
no  question  would  be  made  of  the  snffldeney 
•f  the  agreement  to  authorize  a  judgmmt 
in  accordance  therewith. 

S.  The  third  question  propounded  embraces 
two  propositions:  (1)  Did  the  law  require 
the  officers  conducting  the  dectioo  in  the 
dty  of  Dallas  to  number  the  ballots  of  the 
electors  In  compliance  with  artide  1694.  Rev. 
St.?  (2)  If  so,  could  the  officers  who  con- 
ducted the  election  legaSy  count  tbe  ballots 
not  numbered,  and  can  the  court  sustain  the 
counting  of  such  unnumbered  ballots? 

Articles  1694  and  1697  of  the  Revised  Stat- 
utes were  In  force  in  the  dty  of  Dallas  at 
the  time  (tf  the  dection  In  question,  and  it 
was  the  duty  of  the  officers  holding  the  dec- 
tion to  number  the  ballot  of  each  dector 
In  accordance  with  the  requirements  of  ar- 
ticle 1694.  The  prohibition  contained  in  ar- 
tide 1697  is  binding  upon  aU  courts,  aa  weB 
as  officers  of  the  election.  The  law  is 
mandatory,  and  cannot  be  disregarded.  If 
ballots  not  numbered  were  counted  In  such 
election,  such  ballots  were  iUegal,  and  must 
be  rejected  by  the  court  upon  an  examina- 
tion and  revision  of  the  judgment  rendovd. 

It  is  claimed  on  l>chalf  of  the  respondent 
that  the  law  of  April  12,  1892,  entitied  "An 
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act  to  provide  for  the  registration  of  all  vot- 
ers hi  all  cities  contuintng  a  popaIatl<»  of 
ten  thousand  inbabltants  or  more,  and  to 
protect  the  pnrity  of  the  ballot  in  such  cities 
and  to  provide  penalties  for  tbe  violatloa  of 
the  same,"  prohibits  the  numbering  of  bel- 
lots  in  accordance  with  article  1694,  above 
referred  to,  and  by  imidication  repealed  said 
article.  The  following  language  of  said  act, 
-contained  in  the  twenty-eigbth  section,  is  re- 
lied upon  to  snstiiin  the  contention  npoD  tbia 
point:  "Any  elector  or  anyone  who  shall, 
contrary  to  the  provlsicms  of  tliis  act  place 
any  mark  upon  or  do  anything  to  his  ballot 
by  wblch  It  may  afterward  be  identified  as 
the  one  voted  by  any  particular  individual 
upon  conviction  shall  be  punished,"  etc.  By 
the  act  of  March  16,  1848.  the  officers  of 
election  were  required  to  "write  and  number 
tlie  name  of  each  voter.  *  •  •  One  of  the 
luanagtrs  shall  in  every  case,  at  the  time  of 
receiving  the  ticl:.et  or  ballot,  write  upon  it 
the  voter's  number  corresponding  with  the 
clerk's  list.  *  *  *  'So  ticket  not  thus  num- 
bered, shall  be  counted  or  noticed  in  connt- 
ing  out  the  votes."  This  continued  to  be  the 
law  In  Texas  until  1870,  when  the  12tb. 
legislature  enacted  a  statute  by  which  it  was 
provided  that  one  of  the  Judges  of  election 
should  write  upon  each  ticket  one  or  ail  of 
the  words,  "State,"  "District,"  and  "Con- 
gress," acccH^ing  as  the  votw  might  be  ea- 
titled  to  cast  his  ballot  for  one  or  nil  of  said 
offices.  It  was  made  a  penal  oftense  for  any 
officer  of  election  to  pbtce  any  other  mark 
upon  any  ballot.  I>aws  12th  Leg.  S  19>  p.  131. 
An  election  for  members  of  congress  was 
held  in  the  state  in  1872,  and  in  Braiios 
county  the  ballots  were  numbered  as  under 
the  Law  of  1848.  When  the  returns  were  to 
be  made  np,  and  certificate  of  election  given, 
Oor.  Davis  excluded  from  the  estimate  the 
vote  of  Brasos  county  because  the  ballots 
were  numl)ered,  alleging  as  his  reason  that 
the  numbering  of  the  ballots  operated  to  in- 
timidate voters.  Note  to  article  6483,  2 
Pascb.  Dig.  The  13th  legislature,  which  as- 
sembled in  1873,  repealed  the  act  of  1870, 
and  re.euacted,  substantially,  the  law  of 
1848  on  the  point.  The  constitutional  con- 
vention which  framed  the  constitution  that 
was  adopted  in  1876,  Inserted  in  tliat  instru- 
ment the  following  provision:  "Sec.  4,  (art 
6.)  In  all  elections  by  the  people  the  vote 
shall  be  by  ballot  and  tlie  legislature  shall 
provide  for  the  nombeiing  of  tickets  and 
make  such  other  regulations  as  may  be  nec- 
essary to  detect  and  punish  fraud  and  pre- 
serve the  purity  of  the  ballot  box.  But  no 
law  shall  ever  be  enacted  rcqtiiring  a  regis- 
tration of  voters  of  this  state."  Two  im- 
portant changes  have  been  made  in  the  man- 
ner of  conducting  elections  in  this  state.  The 
registration  of  votcars  was  required,  and  the 
numt>ering  of  ballots  had  been  forbidden. 
The  law  requiring  the  numbering  of  ballots 
bad  been  restored,  and  tlie  registration  law 
had  been  reiH>aled;    but.  to  make  sure  that 
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I  such  laws  should  not  be  again  enacted,  the 
i  section  quoted  was  framefl  and  adopted  as 
I  a  part  of  the  constitution.    This  secticm  oi 
I  tibe  constitution  was  framed  and  adopted  in 
view  of  the  recent  ctianges  of  the  law,  and 
of  the  action  of  the  governor  in  the  case  re. 
ferred  to.    The  language  is  such  as  to  mani- 
fest the  purpose  to  declitre  that  the  nuniber- 
I  ing  of  ballots  was  not  calculated  to  intimi- 
date voters,  but  was  a  means  necessary  to 
I  "detect  and  punish  fraud  and  to  preserve  the 
I  piarity  of  the  ballot  box."    The  legislature 
I  wb.lch  assembled  in  1870,  the  first  after  the 
I  adoption   of  the  constitution,   promptly  en- 
acted  artides   1694,   1607,    Rev.    St.     When 
article  6,  {  4,  of  the  constitution,  was  amend- 
;  ed,  in  1891,  the  same  language  was  used, 
.  omitting  the  prohibition  against  registration. 
i  with  the  addition  of  the  permission  to  the 
legislature  to  enact  laws  for  registration  of 
I  voters  in  cities  of  10,000  population  or  more. 
!  The  purpose  to  have  the  ballots  numbered 
I  was  again  expressed,  and  commanded  to  bo 
observed.    The  permission  given  to  provide 
{  by  law  for  the  registration  of  voters  In  sncli 
cities  OS  bad  the  requisite  population  was  in- 
toided  as  an  additional  safeguard  against 
ftaud  in  elections.    We  must  presume  that 
the  laws  in  force  on  the  subject  of  number- 
ing ballots,  and  the  prohibition  as  to  count- 
ing the  ballots  not  numbered,  were  in  the 
minds  of  the  members  of  the  convention  and 
the  legisliiture  when  these   provisions  were 
framed,  and  the  laws  yr&K  not  condemned, 
but  appi-oved.     We  cannot  presume  that  the 
legislature,  in  Hincting  the  law  of  April  12, 
1892,  intended  to  prohibit  tb.e  doing  of  an 
act  which  was  commanded  by  the  constitu- 
tion, and  the  law  enacted  in  pursuance  there- 
of.   Nothing  short  of  positive  and  unequivo- 
cal words  fould  be  so  construed. 

The  legislature  did  not  intend,  in  passing 
the  act  of  April  12,  1892,  to  prohibit  the 
numbering  of  ballots  in  accordance  with  arti- 
cle 1694.  Section  28  of  that  act  does  not 
Justify  any  such  conclusion.  It  prohibits  offi- 
ces and  others,  induding  the  elector,  from 
doing  certain  acts  before  the  ballot  is  de- 
posited, and  was  Intended  to  protect  the  bal- 
lot from  marks  which  would  enable  any  one, 
without  looking  into  it,  to  tell  by  whom  it 
was  cast,  and  to  prevent  any  officer  of  the 
election  to  tell  by  whom  it  was  voted,  vrith- 
ont  comparison  with  the  poll  list.  For  ex- 
ample, suppose  that  the  elector  or  other  iier- 
son  should  place  upon  the  ballot  a  mark  so 
that  the  officer  of  the  election  or  other  per- 
son looking  on  while  the  ballots  were  befing 
counted  could  see  or  determine  by  whom  it 
was  cast,  then.  In  calling  the  ballot  for  cotmt- 
Ing,  the  vote  of  such  person  could  be  ex- 
posed. The  object  was  to  prevent  the  elector 
from  being  exposed  unlawfully. 

Looking  to  the  Journals  of  both  houses 
of  the  called  session  of  the  22d  legislature, 
we  get  the  history  of  the  passage  of  this  law, 
which  throws  liglit  upon  the  intention  of  thi> 
legislature.    The   senate   passed   on   act    to 
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gOTem  all  elections,  framed  after  the  plan 
of  the  Australian  system,  in  which  was  em- 
braced, In  substance,  section  28  of  the  law 
under  consideration,  with  almost  the  same 
language  as  that  upon  which  the  appellee's 
counsel  rely  to  sustain  their  contention.  In 
other  provisions  of  that  bill  was  the  direc- 
tion to  number  the  ballots  as  required  In 
article  1694.  The  first  22  sections  of  the  law 
of  April  12,  1892,  constituted  the  latter  part 
of  the  senate  bill.  It  was  not  passed  by  the 
house.  The  house,  however,  passed  a  bill 
to  proTide  for  registering  voters  in  cities  of 
10,000  population  or  more,  being  the  first 
22  sections  of  the  act  of  April  12,  which  went 
to  the  senate,  :ind  there  the  last  sections  of 
the  law  now  being  considered  were  added 
by  way  of  amenilment,— almost  literally  taken 
from  the  bill  passed  by  the  senate  and  sent 
to  the  house.  The  language  used  in  the  sen- 
ate bill  was,  in  substance:  "Any  elector,, 
or  any  one  who  shall,  contrary  to  the  pro- 
visions of  this  act,  place  any  distinguishing 
mark  ap<m,  or  do  anything  to,  his  ballot,  by 
which  it  may  be  Identified  as  the  one  voted 
by  any  partlcul.ar  individual,"  etc.  It  will 
be  seen  that  the  difference  between  the  lan- 
guage quoted,  and  that  in  the  law  as  it 
passed,  consists  In  omitting  the  word  "dis- 
tinguishing," and  Inserting  the  word  "after- 
ward." Any  marli  by  which  a  ballot  could 
be  identified  must  be  a  distinguishing  maik, 
and  such  identification  must  be  at  a  future 
time;  that  is,  afterwards.  The  language  in 
each  means  the  same  thing.  The  words, 
"contrary  to  the  provisions  of  this  act,"  re- 
ferred to  the  provisions  of  the  senate  bill, 
from  which  the  section  was  taken  and  at- 
tached to  the  bouse  bill,  and  were  intended 
to'  except,  from  the  prohibition  to  mark,  the 
marks  authorized  by  that  bill,  which  re- 
quired the  ballots  to  be  numbered.  We 
think  that  this  explains  the  language  upon 
which  the  counsel  rely  for  the  support  of 
the  proposition  that  it  forbids  numbering  the 
Ikillots.  The  act  of  April  12th  Is  not  in  itself 
a  complete  system  for  holding  elections  in 
cities  of  10,000  population.  It  does  not  pro- 
vide for  keeping  any  poll  books  or  tally 
sheets,  nor  for  making  returns  of  the  election, 
nor  for  counting  the  vote  and  preserving  the 
ballots.  It  is  evldaitly  hitended  simply  as 
an  additional  means  of  "detecting  and  pre- 
venting  fraud,  and  preservtag  the  purity  of 
the  ballot,"  which  any  such  city  may  apply 
if  500  of  Its  citizens  petitl<m  for  it.  It  does 
not  apply  to  all  cities  of  10,000  population, 
but  to  those  only  in  which  registration  may 
be  ordered.  The  law  does  not  continue  be- 
yond the  election  for  which  the  registration 
is  ordered,  but  at  each  election  the  same 
steps  must  be  taken,  else  that  law  cannot 
be  enforced.  If,  at  the  next  election  in  Dal- 
las for  municipal  officers,  no  registration 
should  be  demanded,  this  law  would  not  be 
in  force,  but  the  election  would  be  conducted 
under  the  general  law,  and  ballots  must  be 
numbered.    The  result  of  which  would   be 


that  the  prohibition  of  numbering  claimed 
to  be  expressed  in  the  act  would  be  pnt  in 
force,  or  not,  at  the  option  of  500  citisens 
of  that  city.  It  would  be  an  extraocdinaty 
power  for  the  legislature  to  delegate  to  m> 
few  of  the  otti^ens  to  suspend  the  operation 
of  a  general  law  of  the  state. 

The  ri^t  to  petition  for  registration,  and 
thereby  put  this  law  into  efFect,  within  the 
cities  having  the  requisite  population,  ap- 
plies to  elections  for  state,  connty,  and  pre- 
dnct  officers,  as  well  as  to  those  for  muni- 
cipal offices.  If  the  position  that  tlie  num- 
bering of  ballots  Is  forbidden  by  this  law 
is  sound,  then,  in  elections  for  state  and  coun- 
ty offices,  we  would  have  the  general  law  in 
force  In  all  precincts  in  Dallas  connty  ont- 
side  of  the  dty,  and  the  ballots  numbered 
In  them,  while  in  the  city  no  number  could 
be  placed  upon  them.  If  a  contest  should  oc- 
cur, and  it  be  charged  that  persons  not  quali- 
fied as  electors  were  permitted  to  vote  at  a 
precinct  outside  the  city,  the  ballots  could 
be  inspected,  and  compared  with  the  poll 
books,  to  ascertain  for  which  candidate  the 
illegal  votes  were  cast.  If  the  contest  was 
upon  the  ground  that  such  persois  voted 
inside  the  city,  then  no  such  investigation 
could  be  had,  for  the  reason  that  without 
the  numbers  the  ballots  of  the  illegal  voters 
could  not  be  identified,  and  thus  a  discrim- 
ination would  exist,  for  which  there  can  be 
no  sound  reason  given,  and  fraud  would  be 
promoted  in  the  cities,  rather  than  pre- 
vented. 

If  the  elections  for  state,  county,  and  munic- 
ipal officers  should  occur  at  the  same  time; 
and  the  law  of  April  12,  1892,  is  pnt  into 
force  in  a  city,  then,  by  Hie  terms  of  section 
24  of  said  act,  "all  ballots  used  by  the  voters 
at  said  election  shall  be  furnished  by  the 
officers  conducting  said  election,  upon  which 
shall  be  printed  the  names  of  all  candidates 
for  state,  county,  precinct  or  city  offices  upon 
one  tlcQcet,"  etc.  The  general  law  governing 
elections  for  state,  county,  and  precinct  of- 
fices requires  the  ballot  to  be  numbered  : 
and  If  the  law  governing  election  for  mnni- 
olpal  offices  forbids  such  numbering,  with 
the  names  of  each  upon  the  same  ticket, 
what  can  be  done?  If  not  numbered,  so  far 
as  the  state,  connty  and  precinct  election  b 
concerned,  they  cannot  be  counted;  and  if 
numbered,  under  the  contention  of  appelltv. 
so  far  as  municipal  officers  is  concerned,  the 
officer  placing  the  number  thereon  is  ilaUe 
to  a  heavy  penalty.  These  embarrassing  con- 
sequences serve  to  show  more  clearly  that  the 
construction  sought  to  be  placed  upon  flit- 
law  is  not  a  correct  interpretation  of  it  No 
legislature  would  have  enacted  a  law  involv- 
ing elections  In  such  complications,  and  in- 
troducing sudi  discriminations  between  citi- 
zens of  difEerent  localities  as  to  the  exercist' 
of  a  right  equally  sacred  to  all.  It  was  be- 
lieved that  there  was  a  necessity  in  cities, 
that  did  not  exist  in  towns  and  country  pre 
cincta,    for   nddltlonnl    means   of   protertinp 
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the  Toter  from  undue  Influence,  and  to  pre- 
serve the  ballot  froin  the  cormptlng  influence 
of  fraud,  and  for  this  purpose  the  law  xna 
enacted. 

It  is  Claimed  that  the  legislature  has  no 
power  to  enact  any  law  by  which  the  Sector 
may  be  deprived  of  the  tieneflt  of  his  ballot 
without  fault  on  his  part.  The  right  of  suf- 
frage is  conferred  by  the  constitution,  and  is 
not  one  of  the  natural  and  inalienable  rights 
which  are  excepted  out  of  the  powers  of 
government  The  elector  takes  the  right 
subject  to  limitations  imposed  by  the  con- 
stitution, and  such  limitations  ns  the  legisla- 
ture may  impose,  not  Inconsistent  with  the 
fundamental  law.  While  the  right  to  vote 
is  a  valuable  rlg^t,  which  should  be  duly 
guarded,  the  public  has  a  right  that  the  bal- 
lot shall  be  protected-  from  fraud;  and  this 
right  in  the  public  Is  paramotmt  to  the  in- 
dividual right  of  the  citizen  to  cast  his  vote. 
When  necessary  to  preserve  the  right  of 
the  public  in  a  pure  ballot,  the  right  of 
the  citizen  to  have  his  ballot  counted  must 
yield  to  the  needs  of  the  public  good,  as  tn 
many  other  Instances  the  private  right  must 
be  subservient  to  public  necessity.  But  no 
elector  is  here  claiming  the  right  to  have 
any  one  or  all  of  the  unnumbered  ballots 
counted;  and,  if  it  were  so,  no  one  of  them 
could  enforce  it,  because  the  ballot  of  no 
elector  who  cast  one  of  those  not  numbeiied 
oould  be  identified.  In  form,  this  is  a  pro- 
ceeding in  the  name  of  the  state,  but  in 
fact  It  is  a  contest  betweoi  two  opposing 
candidates  for  the  possession  of  an  office. 
The  exercise  of  the  functions  of  ttiat  office 
is  a  right  wliich  belongs,  under  the  consti- 
tution and  laws,  to  that  one  who  was  legally 
elected,  and  the  right  should  be  determined 
according  to  The  rules  prescribed  by  law. 
Articles  1694,  1097,  Rev.  St,  were  enacted 
in  pursuance  of  the  commands  of  section  4, 
art  6,  of  the  constitution  of  this  state.  It 
was  for  the  legislature  to  determine  the 
necessity,  and  the  courts  cannot  disregard  the 
law.  It  is  consistent  with  the  constitutional 
requirement  that  the  ballots  be  numl)ered, 
and  is  perhaps  the  only  means  by  which 
fraud  perpetrated  by  persons  voting,  who  are 
not  qualified  electors,  oould  be  efTectually  pun- 
ished, thus  depriving  the  promoter  of  the 
fraud  of  its  fruits.  It  may  be  that  in  some 
instances  the  fhUure  to  number  might  occur 
by  reason  of  a  misunderstanding  of  the  law, 
or  from  negligence  in  the  officer,  and  the 
voter  might  be  deprived  of  the  ben^t  of  his 
ballot  without  his  fault;  but  the  constitution 
has  declared  that  it  is  one  of  the  means  to  t>e 
adopted  by  the  It-glslature  to  detect,  pre- 
vent, and  punish  fratid.  The  legislature  has 
so  enacted,  and  it  must  be  obeyed. 

It  is  unnecessary  to  discuss  the  difference 
between  directory  and  mandatory  statutes. 
The  law  commands  that  the  number  shall 
be  written  on  the  ballot,  and  forbids  those 
not  numbered  to  be  counted.  Taking  the 
two  art^Icles  together,  and  especially  in  con- 


nection with  section  4,  art.  6,  of  the  consti- 
tution, there  can  be  no  doubt  that  they  are 
mandatory.  "A  clause  is  directory  when  the 
provlsi<Hi  contains  mere  matter  of  direction, 
and  no  more,  but  not  so  when  they  are  fol- 
lowed by  words  of  positive  prohibition." 
Bladen  v.  Fhiladelphia.  60  Pa.  St  466;  Pearse 
V.  Morrioe,  2  Adol.  &  E.  96.  Prohibitory 
words  can  rarely,  If  ever,  be  directory. 
There  is  but  one  way  to  ob^  the  command 
"thou  Shalt  not"  wliich  is  to  abstain  al- 
together from  do'iDg  the  act  forbidden.  The 
answer  to  the  third  question  renders  it  un- 
necessary to  answer  the  fourth. 


FITZGBRALD  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     Nov.  S. 
1803.) 
Cbiminai.  Law— Appeai<— Review. 
In  misdemeanor  cases,  where  no  objec- 
tions are  made  to  instructions,  nor  instructionB 
asked,  the  court  of  criminal  appeals  v-ill  not  re- 
view the  instructions  on  appeal  from  an  order 
denying  a  new  trial. 

Appeal  from  Smith  county  court;  B.  B. 
Bealrd,  Judge. 

D.  Fitzgerald,  convicted  of  can-ying  u  pis- 
tol on  or  about  his  person,  appeals.  Adlrni- 
ert. 

U.  L.  Henry,  Asst  Atty.  Gen.,  foi*  th<> 
Stote. 

HURT,  P.  J.  Conviction  for  carrying  on 
or  alwut  Ills  person  a  pIstoL  There  is  in  the 
record  neither  statement  of  facts  nor  bills 
of  exceptions.  In  the  motion  for  new  trial, 
several  objections  are  made  to  the  charge 
of  the  court  Appellant  neither  objected  to 
the  charge  when  given,  nor  requested  In- 
structions to  the  Jury  upon  any  matter. 
This  being  a  misdemeanor,  in  the  absence  of 
objections  or  requested  instructions,  this 
court  will  not  revise  the  charge  of  the  coin^. 
Whether  a  "woman  was  at  the  bottom  of  it" 
or  not  as  some  of  the  Jurors  were  wUllng  to 
believe  she  was,  may  and  may  not  have  been 
prejudicial  to  appellant  "J.  W.  Kllpatrick 
may  have  been  unfortunate  in  knowing  too 
much  about  the  matter,"  but  whether  he 
knew  too  much  aI>out  the  woman  being  at 
the  bottom  of  It,  or  about  the  pistol  I>elng 
carried  by  the  appellant  we  luaow  not;  and 
whether  his  overmuch  knowledge  "about  the 
matter"  was  favorable  or  unfavorable  to  ap- 
pellant we  are  also  unadvised.  The  Judg- 
ment Is  affirmed. 


MORGAN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.     Nov.  8, 

1893.) 

DiSTiniBAHoa  of  Public  Wokship— Recoon-i- 

sjlvcx  oh  Appeal. 

Under  Pen.  Code,  art.  180,  prescribing  a 

punishment  for  one  who  willfully  disturbs  a 

rellKious    congregation    conducting    themselves 
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lawfully,  a  recognizance  merely  reciting  thnt 
defendant  stands  charged  with  the  offense  of 
distnrbance  of  religious  worship  is  fatally  de- 
fectire,  for  failure  to  recite  that  the  congrega- 
tkm  was  asaemliled  for  religions  parpoaea,  was 
conducting  itself  lawfully,  and  that  the  distorb- 
ance  was  willfully  created. 

Appeal  from  Tyler  county  court;  B.  EL 
Moore,  Judge.  * 

Jack  Morgan,  convicted  of  disturbance  of 
worslilp,  appeals.    Appeal  dismissed. 

li.  F.  Chester,  for  appellant.  R.  L.  Henry, 
Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  J.  The  i^ecowlz  ince  recltps 
that  defendant  "stands  charged  •  »  * 
with  the  offense  of  disturbance  of  religious 
worship."'  The  offense  sought  to  be  recited 
not  being  one  eo  nomine,  it  Is  necessary  that 
its  essential  elements  be  set  out  in  the  recog- 
aizance;  otherwise,  the  obligation  is  fatally 
defectiye.  Without  a  sufficient  recogiiixtnce, 
the  jurisdiction  of  this  court  cannot  attach 
to  the  appeol.  Acts  1892,  pp.  38,  a»,  $$  32, 
33;  Mulliulx  v.  State,  (Tex.  Cr.  App.)  211  & 
W.  407.  and  authorities  cited.  In  ord«'r  to 
constitute  the  offense  sought  to  be  recited, 
the  congregation  must  be  assembled  for  rtv 
ligious  or  other  meuUoaed  purpose,  must  lie 
conducting  themselves  in  a  lawful  manner, 
iind  the  disturbance  must  be  willfully  cre- 
ated. The  motion  of  the  assistant  attorney 
ireneral  is  well  taken,  and  must  prevail.  It 
is  therefore  granted,  and  the  appeal  Is  dls- 
iiiissod. 


CRAIG  v.  STATE. 
(Court  of  Criminal  Appeals  of  Texas.     Oct.  21, 

181)3.) 
Homicide — Evidencr— Ixstructioss— Selp-Dk- 

FBSSK. 

1.  On  a  trial  for  homicide,  which  defendant 
seeks  to  justify  on  the  ground  of  seif-dufense, 
evidence  of  threats,  or  any  other  competent  evi- 
dence toudiii;;  to  rebut  the  defense,  is  admis- 
sible, tlionjjh  it  may  tend  to  establish  the  crime 
of  murder,  of  which  defendant  has  already  been 
acquitted. 

2.  The  coiu-t  defined  a  cause  justifying  hom- 
icide as  "a  serious  personal  conflict,  in  which 
Rreat  injury  is  inflicted  by  the  person  killed, 
by  means  of  a  weapon  or  instrument  of  rio- 
ience,  or  means  of  great  superiority  of  personal 
strength,  although  the  person  guilty  of  the 
liomiride  was  the  apCTcssor,  provided  such  ag- 
gression was  not  made  with  intent  to  bring  on 
a  conflict  for  the  purpose  of  killing."  Held 
proper. 

:i.  The  court  charged  that  "if  defendant  and 
deceased  willingly  engaged  in  a  combat,  and 
fou'jht  on  equal  terms,  •  •  •  and  defendant 
killi'd  deceased,  then  you  will  find  defendant 
gnilty  of  inaiislauffhtor."     Held  proper. 

4.  Defendant  cannot  justify  a  homicide  on 
the  ground  of  threats  against  his  life  liy  de- 
ceased, unless,  at  the  time  of  the  homicide,  de- 
ceased, by  some  act  done,  manifested  an  inten- 
tion to  execute  such  tlireats. 

Appeal  from  district  cotirt,  Hood  county; 

3.  S.  Strauglmn,  Judge. 

.Tames  Craig,  having  been  convicted  of  man- 
slaughter. ai>ppiils.    Affirmed. 


FoUowiug  is  the  portion  of  the  histmctions 
to  the  jury  to  which  defendant  assigus  error: 
"Sec.  3.  The  Indictment  in  this  cause  which 
was  presented  and  filed  In  this  court  on  the 
24th  day  of  September,  1891,  chai^ges  the  de- 
fendant with  the  kUliog,  with  implied  malice 
afbrethou^t,  of  Manuel  Cavaaos,  by  stalv 
bing  the  said  Cavnsas  with  a  knife;  said  IctU- 
ing  being  alleged  to  have  occurred  in  H^mm! 
county,  Tex.,  on  or  .ibout  the  21st  day  vt 
Septembo:,  1891.  The  defendant  has  bMeto- 
fore  been  acquitted  of  the  charge  of  the  kill- 
ing  of  Miiuuel  Cavasaa  witli  implied  malice 
aforethouglit.  The  defendant,  Jim  Craig,  is 
now-  on  trial  In  this  cauae  charged  with  ih^ 
ofTeiise  of  manslaughter;  that  is,  that  the  d«^ 
fendant,  Jim  Craig;  in  the  county  of  H«Hjd 
and  state  ot  Texas,  on  or  about  the  21at  day 
of  Septembo',  1891,  while  under  tbe  immedi- 
ate iuflueuce  of  sudden  passion  arising  from 
an  adequate  cause,  but  neither  Justified  or 
excused  by  law,  kUled  Manuel  Cavasas  by 
stabbing  said  Cavasas  with  a  knife  To  this 
charge  the  defendant  has  pleaded  not  goilty. 
*  *  *  Sec.  6.  The  following  are  deemed 
adtMiiiate  causes:  (1)  An  assault  and  battety 
by  deceased,  causing  pain  or  bloodshed.  t'Ji 
A  serious  personal  conflict,  in  which  great 
injury  is  Inflicted  by  the  person  killed,  by 
mciiua  of  weapons  or  other  iustmmaita  of 
violence,  br  by  means  of  great  superiority  of 
personal  strength,  although  tbe  person  gailty 
of  the  homicide  were  the  aggressor,  provided 
such  aggression  wa»  not  made  with  intent 
to  bring  on  a  conflict,  and  for  the  purpose  of 
killing.  (3)  Any  condition  or  circumstance 
which  Is  capable  of  creating,  and  does  create, 
sudden  passion,— such  as  anger,  rage,  siwki'-n 
resentment  or  terror.— renders  the  mind  in- 
capable of  cool  reflection,  whether  aiccwu- 
panied  by  bodily  pain  or  not  *  *  *  Sec 
&  When,  in  a  sudden  quarrel,  tmth  parties 
engage  in  a  contest,  willingly  fight  on  equal 
terms,  and  no  undue  advantage  is  sought  or 
token  by  the  slayer,  if  death  ensue,  tbe  kill- 
ing will  be  manslaughter.  •  •  •  Sec  U. 
Again,  if  you  believe  from  tbe  evidence  that 
the  defendant  and  Cavasas  willingly  eugngcti 
in  a  combat,  and  fought  on  equal  terma,  and 
that  tlie  defendant  took  no  imdue  advantage 
of  Cavasas,  and  that  defendant  killed  Cav- 
asas, then  you  will  find  the  defendant  guilty 
of  manslaughter,  and  assess  his  punishment 
as  before  directed  for  that  offense.  •  •  • 
Sec.  17.  Where  a  defendant  accused  of  homi- 
cide seeks  to  Justify  himself  on  the  ground  of 
threats  against  his  own  life,  he  Is  permitted 
to  introduce  evidence  of  tbe  threats  made: 
but  tlte  same  afford  no  justification  for  the 
offense,  tmless  it  be  shown  that  at  the  time 
of  the  homicide  tbe  person  killed,  by  some 
act  then  done,  manifested  an  intentioB  to  ex- 
ecute the  threats  so  made.  •  •  •  gee.  ait. 
Again,  if  the  defendant  had  been  lnforu)>>d 
that  Cavasas  had  made  a  threat  against  bis 
life,  and  If  the  defendant  stabbed  Cavaaas. 
he  was  justified  in  doing  so.  If  it  reasonably 
api)e:U'ed    to   the   defendsuit    tii.*)!    Cavassis 
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manifested  an  Intention  to  ex<>onte  the 
threats  so  made.  *  •  •  Sec.  22.  If  the  de- 
fendant wniingly  and  voluntTrily  ongaged  !n 
a  combat  with  Oavasas,  knowing  that  It 
wouM  or  might  rosiilt  In  death,  or  some  seri- 
ous hodlly  Injury  vhich  might  produce  the 
death  of  himself  or  of  Cavasas,  then,  If  he 
killed  Carams  In  such  contest,  such  kllUng 
would  not  be  justifiable,  but  the  defendant 
might  yet  be  convicted  of  manslaugfater. 
Sec.  23.  Bnt  If  the  defendant  did  not  wiUing- 
Ij-  and  Tolnntarlly  engage  In  a  contest  with 
Cavnsas,  or  If  he  did  agree  to  engage  In  sn<>h 
contest,  hut  If  the  contest  was  terminated, 
or  did  not  take  place,  and  If  afterwarda  de- 
fendant killed  Ca7a«a8,  then  the  defendant 
would  not  be  deprived  of  the  right  of  srff- 
defense,  and  the  law  of  jostiflabie  homicide 
should  be  considered  by  yon,  so  far  as  you 
may  find  It  applicable  to  the  facts  of  the 
case." 

N.  L.  Cooper,  for  appellant  R.  L.  Henry, 
Asst.  .A.tty.  Gen.,  for  the  State. 

HURT,  P.  J.  Upon  a  former  trial,  appel- 
lant haying  been  convicted  of  manslaughter, 
and  consequently  acquitted  of  murder  of  both 
degrees,  be  Insists  that  upon  this  trial  it  was 
error  for  the  court  to  admit  evidence,  such 
as  threats,  tending  to  prove  murder.  18  S. 
W.  297.  Upon  this  trial  the'  contest  was  be- 
tween msinsliuighter  and  self-defense.  We 
hold  that  any  competent  evidence  whlcli 
tends  to  defeat  the  defense  is  admlasible, 
tlhHigh  It  may  tend  to  establish  an  offense  of 
which  the  accused  has  been  acquitted. 

The  charge  of  the  court  is  In  conformity  to 
the  rule  stated  by  Jndgc  Wlllson  iu  Parker's 
('a.<ie.  22  Tex.  App.  105,  3  S.  W.  100,  and  Is 
not  obnoxious  to  the  criticisms  made  by  comi- 
sel  for  appellant    Judgment  affirmed. 


SMITH  et  al.  v.  POWBL,!,  et  al. 

(Conrt  of  Civil  Appeals  of  Texas.    Sept.  5, 

1893.) 

Btatctb  of  LrMiTATioNS  —  Pjlbtibs  —  Married 
WoMES — BrrAKATK  Estatb — Dhed  ot  Hcisba<(d 
— Aatification— EBTon>Bi. — Document Aiir  Ev- 
iDBSCE  or  XiTi-E— Pow«a  or  Attorhbt  —  Pah- 

TITIOS. 

1.  In  an  action  to  recover  land  which  de- 
fendants claimed  undor  a  conveyance  pursuant 
to  a  contract  made  in  1853  to  give  it  to  thent 
for  legal  services  theu  performed,  ploiujtiS's  de- 
innrrer,  settiui;  up  the  statute  of  liinitntious  to 
a  demand  for  the  value  of  the  services  in  case 
plaintiff  recovered  the  land,  shonld  have  been 
siiMiniuetl. 

2.  Where  the  specific  land  sued  for  is  daim- 
eil  by  defendants  under  a  deed  binding  the  ten- 
ants in  common  of  a  tract  of  wlii<-h  this  was 
part,  plaintiff,  seekinj;  to  recover  her  interest 
as  one  of  auch  tenants,  need  not  make  the  other 
tenants  in  common  porties  to  the  action. 

Z.  It  being  claimed  that  a  married  woman 
had  ratified  an  uuanthoriEed  deed  of  her  sep- 
arate estate  executed  by  her  husband,  and  had 
estopped  herself  to  deny  it,  evidence  wiis  admis- 
sible th.it.  when  informed  thereof  by  her  hug- 
bnnd,  she  objected  to  it.  and  that  thereafter  bbe 
refused  the  grantees'  request  that  she  sign  it. 


4.  After  services  have  been  performed  for 
the  benefit  of  a  married  woman's  sepai'ate  es- 
tate, under  a  contract  which  did  not  bind  her 
her  husband  cannot  ratify  it,  so  as  to  bind  her 
property. 

5.  l^e  wife's  separate  estate  Is  not  bound 
on  the  theory  that  the  services  were  necessary, 
and  constituted  an  equitable  charge  on  the  land. 

C.  Thouf^h  the  deed  of  the  wife's  land  e.\- 
ccuted  by  the  husband  was  not  binding  on  lie.' 
or  her  separate  estate,  it  was  binding  on  the 
husband. 

7.  Under  Rev.  St  art  4799,  providing  that 
the  documentary  evidence  of  title  shall  be  con- 
fined to  the  matter  contninml  in  the  sbslract  of 
title,  defefidnnts  cannot  Kive  in  evidence  a  pow- 
er of  attorney  not  contained  in  the  abstract, 
which  they  had  filed  under  notice  from  plaintiff. 

S.  A  power  of  attorney  to  sell  ana  convey 
for  money,  or  inch  other  consideration  as  may 
seem  to  the  grantor's  advantage,  and  to  re- 
ceive the  consideration,  gives  no  power  to  con- 
vey in  satisfaction  of  a  pre-existmg  moral  ob- 
ligation. 

9.  .4.  deed  from  part  of  the  tenants  in  com- 
mon of  land,  to  one  having;  no  interest  tliere- 
in,  of  part  of  the  land,  does  not  constitute  ii 
imrtition  thereof. 

10.  A  married  woman  cannot  be  estopped  hi 
pais,  except  by  inteutJonal  and  fraudulent  acts. 

11.  As  aeainst  a  minor  who  marries  subsi- 
queiitly  to  the  settlement  of  a  pi'rson  on  hor 
I.iad.  the  statute  of  limitntions  bopiiis  to  run 
froui  the  time  of  her  marriaije. 

Appeal  from  district  court,  Navarro  oonn- 
ty;   RufDS  Hnrdy,  Judge. 

Action  by  Francis  A.  Smith  and  others 
against  H.  W.  Powell  and  others  to  recover 
:ui  lntei%st  in  lands.  Bmma  J.  Simpson  and 
hor  husband  intervened,  (tetmiii);  a  fnrthcr 
interest  Judgment  for  defendants.  Plnln- 
tiffs  and  Interveners  appo.il.    Reversed. 

H.  L.  Stone  and  I^ee  &  Blackmon,  for  ap- 
pellnntB.     Frost  &  Etheridge,  for  appellees. 

lilGHTFOOT,  C.  J.  This  suit  was  brought 
by  nppdlnnt  Francis  A.  Smith,  joined  by  her 
husband,  John  Smith,  for  four-fifteenths  of 
about  1,300  acres  of  land  in  the  Enoch  Friar 
league  of  land  in  Navarro  county.  FrancHs 
A.  Smith  died  pending  the  litigation,  and  ap- 
peUnnts,  as  her  heirs,  were  made  parties. 
After  the  Institutioa  of  the  suit  Emma  3. 
Simpson,  joined  by  her  husband,  A.  I.  Simp- 
son, Intervened,  and  claimed  as  against  de- 
fendants one-tenth  of  the  land  In  controversy. 
Defendants,  after  pleading  the  general  is- 
sues, pleaded  specially  that  in  18.55  the  Enodi 
Friar  leag^ue,  being  owned  by  the  heirs  of 
W.  H.  Harris,  (Francis  A.  Smith  being  one 
of  tliem,)  became  involved  In  litigation  In  tlie 
case  at  Haley  v.  Powell,  and  they  employed 
Beaton  &  Prendergnst,  attorneys,  to  repre- 
sent them,  and.  In  addition  to  certain  other 
fees,  agreed  to  give  them  a  contingent  fe<' 
of  one-fourth  of  the  league;  and  that  after 
the  suit  was  decided,  they  did  convey  to 
them  200  acres  for  H.  W.  Powell,  to  be  used 
in  the  settlement  of  saM  .suit,  and  1,100  acres 
of  said  league  as  tlieir  portion,  and  ever 
since  April  23,  1860,  they  and  their  v«ndort« 
have  held,  used,  and  claimed  said  land  as 
their  own.  They  also  pleaded  that  plaintlffii 
were  estopped  by  accepting  the  terms  of  the 
compromise,  by  deeding  off  the  balance  of 
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the  league  calling  for  their  deed,  which  they 
pl.iliu  lis  a  partition,  and  bj' acquiescence  for  a 
great  number  of  years  ■while  defendants  were 
making  valuable  Improvements.  They  also 
pleaded  the  statute  of  limitation  of  three, 
Ave,  and  ten  years,  improvements  In  good 
faith,  and  the  value  of  their  services  In  the 
case  of  Hajey  v.  Powell  In  1855,  which  they 
claim  to  be  an  equitable  charge  on  the  land. 
By  supplemental  petition,  plaintiffs  and  In 
terveners  demurred  generally  and  specially 
to  the  matters  set  up  In  defendants'  answer, 
and  in  reply  to  the  statute  of  limitation 
pleaded  by  defendants  pleaded  their  cover- 
ture. They  denied  the  allegattons  In  saia 
.answer,  and  pleaded  limitations  agamst  any 
moneyed  demand  for  services  performed,  and 
stale  demand  against  any  recovery  on  ac- 
count of  any  contract  or  obligation  made  by 
the  heirs  of  Harris  with  Beaton  &  Pren- 
dergast.  Defendants,  by  supplemental  an- 
swer, demurred  generally  and  specially  to 
the  matters  set  up  in  the  supplemental  peti- 
tions of  plaintiffs  and  Interveners,  and  de- 
nied the  allegations  therein;  and  In  reply  to 
the  plea  of  stale  demand  they  alleged  Ihat 
the  equities  relied  on  by  them  had  never 
been  called  in  question  until  the  Institution 
of  this  suit  The  cause  was  tried  at  the 
April  term  of  court,  1891,  and  all  demurrers 
were  overruled  by  the  court,  and  the  trial  re- 
sulted in  a  Judgment  for  the  defendants. 
PlalntlfFs  and  Interveners  have  appealed. 

1.  The  first  error  Insisted  upon  by  appel- 
lants Is  "that  the  court  erred  In  overruling 
the  special  demurrer  of  plaintiffs  and  inter- 
v(!ners  plendlng  the  statute  of  limitation 
against  any  recovery  by  defendants  for  serv 
ices  performed  under  contract  made  in  1855." 
The  defradants,  In  their  answer,  set  up  the 
value  of  the  services  of  Beaton  &  Prender- 
gast  as  attorneys  In  the  case  of  Haley  v. 
Powell,  the  litigation.  In  which  was  ended 
about  1860,  and  prayed  that  If  the  land  was 
recovered  they  have  Judgment  for  a  Just  and 
reasonable  sum  for  such  services,  and  that 
the  same  be  adjudged  an  equitable  lien  on 
the  land.  To  this  the  demurrer  of  plaintiffs 
setting  up  limitation  was  Interposed,  and 
clearly  the  demurrer  should  have  be^n  sus- 
tained. 

2.  We  think  the  court  erred  in  overruling 
the  special  demurrer  of  plaintiffs  to  that  part 
of  the  answer  which  sets  up  that  defendants 
and  plaintiffs  and  Interveners  are  tenants 
in  common  with  all  the  different  owners  of 
the  Enoch  Friar  league,  and  asUlng  that  the 
suit  abate  until  all  of  such  parties  be  brought 
In,  because  the  defendants  claim  the  spe- 
cific land  sued  for,  and  claim  under  deeds 
fi-om  such  parties  or  their  vendors,  and  have 
set  up  no  valid  claim  to  any  other  part  of 
the  league,  and  seem  to  have  made  no  ef- 
fort to  bring  In  such  parties  by  cross  bill 
or  otherwise.  Defendants  certainly  have  no 
right  to  del&y  tbe  idaintJffs'  case,  or  force 
them  to  make  such  useless  parties  in  tbc 
contest  for  the  land  In  controversy. 


3.  The  fifth  assignment  of  error  attacks 
the  niling  of  the  court  In  excluding  the  testi 
mony  of  John  Smith:  "That  after  he  bought 
the  Interest  of  the'  Joint  owners,  with  his 
wife,  in  the  Friar  league,  that  in  selling  off 
the  same  he  made  the  trades,  and  that  be  re- 
quested his  wife  to  Join  with  him  in  the 
deeds  made  to  the  parties  in  order  to  ctm- 
vey  the  Interest  inherited  by  her  from  her 
father  and  mother's  estate."  Tlie  ruling  ot 
the  court  in  excluding  this  testimony  waa  not 
error.  The  bill  of  «cceptioDs  does  not  state 
the  ground  of  the  objection  nor  the  ground 
of  the  court's  ruling,  and  Is  defective;  but 
the  deeds  from  Smith  and  wife  would  be  the 
best  evidence,  and  cannot  be  expLiined  by 
parol  testimony;  nor  are  the  reasons  of  the 
wife  for  Joining  in  the  conveyances  material 
to  any  Issue  in  this  case. 

4.  The  sixth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  refusing  to  al- 
low plaintiffs  to  prove  by  the  witness  John 
R.  Smith  that  after  he  bad  executed  the 
deed  for  himself,  and  as  attorney  for  his 
wife,  to  Beaton  and  Prendergast,  while  In 
Navarro  county,  that  on  his  return  to  Gon- 
zales county,  and  Informing  his  wlfe^  F.  A. 
Smith,  of  Ills  action  In  the  matter,  that  she 
objected  to  It,  and  that  In  the  next  year, 
when  they  had  moved  to  Navarro  county, 
that  Beaton  and  Prendergast  on  their  ar- 
rival tried  to  get  his  wife,  F.  A,  Smim,  to 
Join  the  witness  in  conveying  said  land  to 
them,  and  that  she  refused  to  do  ao,  and 
had  continuously  refused  ev^  since  to  make 
said  conveyance."  FrancisA,  Harris  married 
Smith  In  December,  18o2,  and  remained  a 
maiTled  woman  tmtU  after  the  suit  was 
brought.  BeatMi  &  Prendergast,  attorneys, 
were  employed  by  one  William  Clark,  who 
daimed  to  act  as  the  next  friend  for  the 
minor  heirs  of  W.  H.  Harris,  about  185.->. 
to  represent  them  In  the  case  of  Hal^  t. 
Powell,  in  which  suit  the  title  to  the  Friar 
league  was  inv<rived.  They  did  so,  and  tb<- 
litigation  was  ended  about  1860.  Tlie  bill 
of  exceptions  shows  that  the  witness  John  B. 
Smith,  who  then  lived  in  Gonzales  county, 
learned  for  the  first  time  in  1868  of  his  wife's 
Interest  In  the  Friar  league,  and  in  1869  he 
executed  a  deed  to  Beaton  &  Prendergast. 
for  himself  and  as  agratt  tor  his  wtfe^  for 
the  land  In  controversy.  Die  appellees  en- 
deavored to  show  acts  of  ratification  and  es- 
toppel against  the  wife,  and  these  were  Is- 
sues in  the  case.  The  bUl  oC  exception 
shows  "that  at  said  time,  at  the  request  of 
Beaton  it  Prendergast,  he  [Smith]  signed 
the  deed  to  them,  signing  his  own  name  an<l 
his  wife's,  Francis  A.  Smith's,  name  to  said 
deed."  It  was  proper  for  plaintiffs  to  prove 
that,  when  the  husband  reported  to  Mrs. 
Smith  what  he  had  done,  she  objected  to  it 
and  that  when  Beaton  &  Prendergast  en- 
deavored to  get  her  to  sign  the  deed  she  re- 
fused to  do  so,  and  has  ever  since  refused. 
This  testimony  being  relevant  and  material, 
the  court  erred  in  excluding  It 
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The  argument  of  appellees  that  the  hus- 
band was  the  trustee  for  his  wife's  separate 
estate,  and  that  It  was  his  right  and  duty 
to  employ  counsel  for  the  defense  of  it,  has 
no  application  to  the  facts  of  this  case,  be- 
cause the  husband  did  not  know  of  his  wife's 
interest  until  eight  years  after  the  litigation 
was  ended,  and  the  contract  under  which 
the  defense  was  made  was  executed  "by 
Clark,  as  the  next  friend  of  the  minor  heirs 
of  Wm.  Harris,  deceased,"  In  1S55.  At  that 
time  Francis  A.  Smith  was  a  mnrrled  wo- 
man, and  there  was  no  pretense  that  such 
contract  was  made  for  her,  or  on  her  behalf, 
or  that  she  was  in  any  manner  bound  by  it. 
The  husband  had  no  authority  to  "ratify" 
any  such  contract,  and  bind  his  wife's  sepa- 
rate estate,  14  years  after  it  was  made,  with- 
out being  Joined  by  her,  with  privy  acknowl- 
edgment, as  required  by  law.  The  argument 
that  the  legal  serrices  were  necessary,  and 
constituted  an  equitable  charge  on  the  land, 
is  equally  untenable.  We  have  no  doubt 
that  Beaton  &  Prendergast,  under  the  con- 
tract with  William  Clark,  as  next  friend  for 
the  minor  heirs  of  W.  H.  Harris,  deceased, 
rendered  their  client  valuable  service,  and 
there  might  have  been  a  moral  obligation  up- 
on each  part  owner  of  the  Friar  league  to 
come  In  and  help  to  pay  them;  bat  from 
the  standpoint  of  a  contract,  dther  express 
or  implied,  we  can  see  no  legal  obligation  or 
equitable  charge  upon  the  land  which  binds 
the  married  woman  to  pay  either  land  or 
money. 

5.  Appellants  complain  in  the  seventh  as- 
signment of  the  admisslou  of  the  deed  exe- 
cuted by  John  R.  Smith,  for  himself  and 
wife,  to  Beaton  &  Prendergast,  October  20, 
1869,  claiming  that  it  is  not  admissible  as 
against  John  R.  Smith  Individually.  Al- 
though this  deed  was  not  binding  upon  the 
wife  or  her  separate  estate,  it  was  binding 
upon  Smith  individually,  and  was  properly 
admitted  in  evidence  as  against  him;  but 
the  court  should  have  Instructed  the  Jury 
that  it  was  not  a  valid  conveyance  of  the 
separate  estate  of  the  wife,  Francis  A. 
Smith,  and  was  in  no  sense  binding  upon 
her,  either  as  a  conveyance  or  in  estoppel. 

6.  The  ninth  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  admitting  In  evi- 
dence the  testimony  of  Wm.  Croft,  Esq.,  and 
D.  M.  Prendergast,  Esq.,  as  to  the  value  of 
the  services  of  Beaton  and  Prendergast  in 
the  case  of  Haley  v.  Powell  et  als.,  because 
same  was  immaterial,  and  because  same  was 
not  performed  at  the  instance  or  request  of 
plaintiffs  or  interveners  or  their  ancestors, 
and  because  in  no  event  were  the  plaintiffs 
or  their  ancestors  or  Interveners  responsible 
to  said  parties  for  their  services,  as  shown 
by  bill  of  exceptions  No.  5,  here  referred  to 
and  made  a  part  hereof."  Under  the  views 
vffi  take  of  the  case,  the  value  of  the  serv- 
ices of  Beaton  &  Prendergast  Is  not  material, 
and  this  testimony  should  have  been  ex- 
cluded. 


7.  The  tenth  assignment  of  error  Is  upon 
the  admission  of  the  contract  between  Wil- 
liam Clark,  as  next  friend  of  the  minor 
heirs  of  W.  H.  Harris,  deceased,  and  Beaton 
&  Prendergast,  dated  November  27, 1855,  for 
the  services  of  the  latter  in  the  Haley  suit, 
whereby  Clark  guaranties  to  them  one-fourth 
of  the  league  of  land  if  successful.  It  ap- 
pears that  Francis  A.  Smith  was  at  that 
time  a  married  woman,  and  intervener  Em- 
ma J.  Simpson  was  not  one  of  the  heirs  of 
W.  H.  Harris,  nor  was  she  a  party  to  the 
suit.  The  agreement  did  not  purport  to  be 
made  for  or  on  behalf  of  either  of  them,  and 
should  have  been  excluded. 

8.  The  eleventh  assignment  of  error  at- 
tempts to  embrace  a  large  number  of  deeds, 
and  is  too  general.  It  cannot  be  considered 
under  the  rules. 

0.  The  twelfth  assignment  of  error  objects 
to  the  Introduction  of  the  power  of  attorney 
from  B.  J.  and  A.  I.  Simpson  to  W.  H.  Har- 
ris, and  to  the  deed  made  under  It,  because 
under  proper  notice  from  plaintiffs  and  Inter- 
veners the  defendants  filed  an  abstract  of 
their  titie,  not  Including  this  power  of  attor- 
ney. The  statute  requires,  where  an  abstract 
of  title  has  been  demanded  and  filed,  that 
"in  all  cases,  the  documentary  evidence  of 
titie  shall  at  the  trial,  be  confined  to  the  mat- 
ters contained  In  the  abstract  of  titie."  Bev. 
St  art  4799.  Upon  this  ground  the  testi- 
mony should  have  been  excluded. .  But  the 
second  groimd  of  objection,  that  the  power 
of  attorney  only  gave  authority  to  sell  and 
convey  for  a  consideration,  and  conferred  no 
power  upon  the  agent  to  make  a  convey- 
ance without  consideration  or  In  satisfaction 
of  some  pre-existing  moral  obligation,  pre- 
sents a  serious  question.  Powers  of  attor- 
ney must  be  strictly  construed,  and  the  prin- 
cipal will  not  be  bound  beyond  the  plain  Im- 
port of  the  Instrument  Skaggs  v.  Mnrchl- 
son,  63  Tex.  353;  Reese  v.  Medlock,  27  Tex. 
120.  In  this  ease  the  power  of  attorney  of 
Simpson  and  wife  to  Harris  gave  authority 
to  bargain,  sell,  and  convey  land  for  money, 
or  such  other  consideration  as  to  the  grantor 
therein  may  seem  to  the  grantor's  advan- 
tage, and  to  receive  the  pay  or  consideration 
therefor,  etc.  The  deed  made  under  it  re- 
cites as  a  consideration  the  cuntract  made 
by  Clark,  as  the  next  friend  for  the  minor 
heirs  of  W.  H.  Harris,  with  Beaton  &  Pren- 
dergast, in  1855,  and  the  services  rendered 
by  them  thereunder.  Clearly,  the  grantor  in 
the  power  of  attorney  contemplated  a  sale 
of  lands,  and  a  consideration  to  be  paid  and 
received,  and  not  merely  a  conveyance,  with- 
out consideration.  Mrs.  Simpson  had  no  con- 
nection whatever  with  the  contract  between 
Clark  and  Beaton  &  Prendergast,  and  it  cre- 
ated no  legal  or  equitable  cUiIm  against  her 
or  charge  upon  her  estate.  Even  If  it  had, 
this  power  of  attorney  did  not  grant  power 
to  Harris  to  convey  her  land  in  settlement 
of  it  Frost  V.  Cattie  Co.,  81  Tex.  509,  17 
S.   W.   52,   and  authorities  there  cited.    If 
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there  was  any  act  on  the  part  of  E.  J.  and 
A.  I.  Simpson  after  the  execution  of  this 
deed  which  would  amount  to  a  ratification 
or  estopp^,  and  the  deed  was  unobjection- 
able in  other  respects,  it  might  Iiave  been 
prc^erlr  gruarded  by  the  court,  and  consider- 
ed in  connection  with  such  other  testimony; 
otherwise,  it  sliould  have  been  excluded. 
The  record  before  iis  docs  not  disclose  anjr 
acts  of  ratification  on  the  part  of  Mrs.  Simp- 
son which  could  be  binding  upon  a  married 
woman.  "To  estop  a  man-lod  womnn  from 
asserting  her  rights  to  land  It  is  essential 
that  she  should  be  guilty  of  some  positive  act 
of  fraud,  or  else  of  some  act  of  concealment 
or  suppression,  which  in  law  would  be  equiv- 
alent thereto."  Johnson  t.  Bryan,  62  Tex. 
626. 

10.  The  court  correctly  charged  the  Jury 
that  William  Glarii:  had  no  power  or  authori- 
ty as  next  fMend  for  the  minor  heiia  of  Wil- 
liam H.  Harris,  deceased,  to  make  the  con- 
tract with  Beaton  &  Prendergast  in  1855, 
ngreetng  to  give  them  one-fourth  of  the  Friar 
league  of  land  for  their  services.  l%e  charge, 
ttowever,  was  erroneous  la  that  portion 
which  charged  that  the  deed  from  apportion 
of  the  Harris  heirs  to  Beaton  &  Prendergast 
was  a  partition,  and  upon  the  subject  of  the 
ratification  ttiereof  by  appellants  or  tlieir  an- 
cestor, Francis  A.  Smith.  The  contract  of 
IS-w  conveyed  nothing  whatever,  either  legal 
or  eqifitqble,  and,  In  so  far  as  the  heirs  were 
eoaccrned,  was  wholly  void.  The  services  of 
such  attorneys  rendered  under  that  contract 
were  in  no  sense  an  equltaUe  charge  upon 
the  land,  and  gave  them  no  right  whatever 
to  demand  any  interest  therein.  The  deed 
from  William  H.  Harris,  Jr.,  J.  B.  Harris, 
llieodore  M.  Kyle,  and  Emma  I.  Simpson 
and  husband  to  Beaton  &  Prendergast  pur- 
ported to  be  an  original  vesting  of  title  in 
them  to  the  interest  of  such  parties  in  the 
tract  so  conveyed,  and  was  not  a  partition 
of  land  among  original  part  owners. 

AppcUoes'  counsel  contend  that  Beaton  ft 
Prendergast  had  acquired  a  right  to  an  in- 
terest in  the  Enoch  Friar  league  of  land  im- 
der  their  contract  with  William  Clark  in 
1855,  and  that  the  subsequent  conveyance  to 
them  by  a  portion  of  the  Harris  heii-s  was  & 
partition.  But  there  can  be  no  portitiou  un- 
less the  partios  to  it  are  part  owners  iii  the 
property.  Beaton  A  Prendorgnst  had  no 
shadow  of  daim  to  any  part  of  the  Knoch 
Fi-inr  league  of  land  until  they  procured 
the  same  by  the  deed  from  a  part  of  the 
Hnrils  heirs;  hence  this  deed  oould  in  no 
proper  sense  be  called  a  partition.  If  this 
wns  only  a  partition  deed,  it  was  not  effect- 
ive for  imy  pm-pose.  In  the  case  of  Davis 
V.  Agnew,  67  Tex.  213,  2  S.  W.  43,  376, 
Judge  Stayton  says:  "A  partition  of  land 
between  one  who  owns  an  undivided  interest 
in  It  and  one  who  owns  no  interest  whatever 
is  necessarily  no  partition,  and  neither  con- 
fers UTton  one  nor  takes  from  the  other  any 
ri«ht;  It  matters  not  what  may  be  the  form 


of  the  instrument  by  which  the  Intent  to 
partition  Is  evidenced.  The  very  basis  for 
partltlon  is  oo-ownership,  and.  when  tUs 
does  not  exist,  the  Instrument  wlikii  at- 
tempts partition  is  simply  void."  See,  alwt. 
Dawson  v.  lAwrence,  13  Ohio,  54C.  Ncitfaer 
this  deed  nor  any  other  Introduced  in  eri- 
dence  affected  in  any  manner  the  right  of 
Francis  A.  Smith,  who  was  a  married  wo- 
man from  1852  up  to  the  time  this  suit  wa5 
brought.  The  three  q>ecial  charges  asked  by 
appellants'  counsel  were  sufflcient  to  call  Of 
attention  of  the  court  to  ber  rights  as  a  mar- 
ried woman,  and  the  court  erred  in  not  char- 
ging the  Jury  fully  upon  that  subject.  There 
was  no  testimony  sliowlng  any  act  upon  ber 
part  inconsistent  with  hM*  daim  to  lier  fail 
interest  in  this  prop«ty,  and  notfaiog  anthor- 
ixing  the  submission  of  a  charge  upon  the 
subject  of  estoppel  against  ber.  The  original 
Clark  contract  in  18.55  had  no  reference  tn 
her.  The  services  rendered  under  it  hod  no 
reference  to  lier.  It  is  not  claimed  that  she 
ever  executed  or  antfaoriKed  the  execution 
of  any  conveyance  <m  her  port,  or  ever  in 
any  manner  consented  to  it.  or  for  one  mo- 
ment waived  ho'  claim  to  her  fnll  intavR 
in  the  property.  As  a  married  woman,  she 
cannot  be  estopped  in  pain,  unless  her  acts 
were  intentional  and  fraudulent.  Steed  v. 
Pettjr,  65  Tex.  496;  Johnson  r.  Bryan,  62 
Tex.  626;   Blgelow,  Estop.  510. 

11.  This  disposes  of  all  the  questions  whMi 
we  deem  it  Important  to  notice,  except  as 
to  the  200-acre  tract  claimed  and  set  out  by 
motes  and  bounds,  being  the  tract  datmed  hy 
H.  W.  Powell  and  his  vendee,  Bodgera.  It 
appears  from  the  testimony  that  this  tract 
was  settled  upon  by  H.  W.  Powell  on  Febru- 
ary 22,  1SS2,  (before  the  marriage  of  Francis 
A.  Smith;)  that  he  first  settled  there  as  tbe 
tenant  of  oae  Pmdbome,  whose  title  he  pur- 
chased; and  that  he  has  ever  since  held.  used, 
occupied,  and  claimed  it  Francis  A.  Harris 
was  a  minor  when  he  first  went  upon  the 
land,  February  22,  1852;  but  when  she  mar- 
ried John  R.  Smith,  in  December,  1852.  the 
statute  of  limitation  began  to  run  ogoinot 
her.  She  bos  long  since  been  barred  by  limi- 
tation as  against  H.  W.  Powell  and  thosp 
claiming  under  him  as  to  said  200-acre  tract. 
and  the  Judgment  below  Is  affirmed  as  to 
them.  As  to  all  the  other  parties,  and  the 
balance  of  the  land  sued  for,  the  judgment  is 
revo'sed,  and  the  cause  remanded. 


McCANDLESS  v.  FREEMA>f. 

(Court  of  Civil  Ap]>eals  of  Texas.    Sept  5, 

1893J 

MOBTOAGE— FOKECLOSURB— HOMBSTEAD. 

A  defense  of  homestead  will  not  avail 
on  foreclosure  of  a  mortgage  where,  at  the  timt 
of  its  execution,  tlie  land  was  not  part  of  Af 
homeatead. 

Error   from    district    oourt,    Ellis   couat.r; 
Ansun  Kainey,  Judge, 
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Action  by  P.  Freeman  against  W.  W.  Mo- 

Candlcss  and  another.     Judgment  for  plain- 
tiff, and  MoCandlesa  brings  error,    AfSrmed. 

E.  P.  Aaderaon,  for  plaintiff  in  error.  D. 
F.  SlngLeton  and  M.  B.  Templeton,  for  de- 
fendant in  error. 

Condnslons  of  Fact. 

UGHTFOOT,  a  J.  In  this  cuiae  the 
brief  «f  pliiintiir  In  error  presentii  fire  as- 
jBjgumednts  of  error,  but  no  statement  under 
aoy  of  tbem,  and  Iwt  one  proposition,  which 
is  made  under  a  brief  reference  to  the  2d, 
3d,  and  4th  nasignmentis,  neither  on«  of 
which  is  copied  into  the  Iirief.  We  cannot 
from  tliis  bri^  form  an  intelligent  idea  of 
the  record,  uor  the  points  intended  to  be  iHte- 
Miited,  and  canuot  re^'ard  it  aa  a  compliance 
with  the  rules.  From  the  record  we  And  the 
follo\riBg:  This  suit  was  brought  Fetiruary 
10,  ISSl,  by  appellee,  P.  Freeman,  against 
appellant.  W.  W.  MeCandless,  and  J.  A. 
King,  upon  a  promissory  note  for  (1,000, 
executed  by  said  MeCandless  to  H.  Free- 
man or  order,  January  28,  1890,  due  January 
29,  1881,  with  taiterest  at  tlie  rate  of  10  per 
c«it  per  annum  from  date  until  paid,  and 
10  per  cent  attorney's  fees  If  placed  in  the 
liands  of  an  attorney  for  ooUection  after  ma- 
turity, wtiich  said  note  was  indorsed  by  said 
H.  Freeman  on  the  same  day  of  its  date  to 
idaiutiff  bdow;  and  also  to  foredose  a 
mortgage  executed  bjr  said  MeCandless  upon 
79  acres  of  land  to  /.  A.  King,  as  trustee, 
to  seenre  saJd  note.  Defendant  MeCandless 
answered,  twt  not  under  oath,  claiming  a 
partial  failm-e  of  consideration  to  the  ex- 
tent of  $500,  and  that  the  78  acres  of  land 
was  a  port  ot  ills  homestead.  Defendant 
King  tiled  a  disclaimer.  The  cause  was  tried 
before  the  court  without  a  jury,  and  resulted 
in  a  Judgment  for  the  plaiutjfc  for  the 
amount  of  his  debt,  and  foreclosing  the 
mortgsige  upon  the  78  acres  of  land.  We 
find  from  the  record:  (1)  That  plaintiff  be- 
liiw  was  the  lej^al  and  equitable  owner  of 
the  note  and  mortgage  described  in  his  peH:i- 
tion,  and  tbat  the  land  upon  which  said  note 
was  secured  hy  said  mortgage  is  correctly 
described  in  said  petition  and  in  the  Judg- 
ment; (2)  that  there  was  no  failure  of  con- 
sideraOon  upon  said  note,  csr  any  part  there- 
of, and  that  the  same  was  due  and  tmpaid 
at  the  time  of  said  suit  and  Judgment;  (3) 
that  at  the  time  of  the  executloa  of  said 
mortgage  the  land  described  therein  (and  al- 
'so  In  i^intlff's  petition)  was  no  part  of  tho 
homestead  of  appellant,  and  that  the  said 
m<»tgag<e  was  a  ralid  lien  upon  said  prop- 
erty; (4)  tbat  the  disclaimer  of  defendant 
King  was  duly  and  properly  filed  by  Ids 
authority. 

Oondusion  of  Law. 

We  find  that  the  Judgment  was  properly 
rendered  by  the  court  below  upon  the  testi- 
mony offered,  and,  there  being  no  error  in 
the  jodgment,  it  is  affirmed. 


MOORE  T.  PRINCB  et  al. 
(Oenrt  of  OiTil  Appeals  of  Texas.    Sept  6, 

ia8a) 

IHTAHT  DBrESDAKTS— FAIUnU  TO  SsitTS— OVASD- 

lAN  AD  LiTsx  —  Jmotmrr  —  Kxvsbsai,  ok  Ap- 

PXAL. 

A  Judgment  against  infant  defendants 
not  served  or  cited,  though  represented  by  a 
guardian  ad  litem,  will  not  stand  on  appeal  or 
writ  of  aroT,  this  being  a  diieet  attack. 

Error  from  district  court,  Ellis  county; 
George  N.  Aldridge,  Judge. 

Action  by  J.  B.  Prince,  Sr.,  against  Re- 
becca J.  C<deman  and  others,  including  in- 
fant def endanta  Judgment  for  plaintiff,  and 
the  Infant  defendants  bring  error.    Reversed. 

M.  B.  Templeton,  for  plaintiffs  in  error. 

LIGHTFOOT,  a  J.  On  the  2d  day  of  May. 
1879,  J.  E.  Prince.  Sr.,  filed  his  petition  in 
the  district  court  of  Ellis  county,  nw icing 
Rebecca  J.  Coleman  and  her  husband,  James 
W.  Coleman,  Maggie,  Matliew  J.  and  WU- 
llazn  Moore,  parties  d^endant.  The  petition 
alleges,  in  substance,  that  in  1870  plaintiff 
and  one  Ed  H.  Moore,  deceased,  were  the 
Joint  owners  of  lot  6,  block  15^  Waxahachle; 
that  on  the day  of  November,  1870,  pe- 
titioner bought  from  said  Moore  his  half  in- 
terest in  said  lot  for  $160;  that  uiK>n  pay- 
ment of  said  sum  said  Moore  vacated  and 
turned  said  lot  over  to  petitioner,  (J.  B. 
Prince,  Sr.,)  and  that  since  that  time  he  had 
possession  thereof.  It  was  alleged  ttiat  at  tho 
time  of  said  payment  Moore  promised  to  exe- 
cute and  have  placed  on  record  a  deed  con- 
veying his  interest  in  said  lot  to  said  J.  E. 
Prince,  Sr.,  and  petitioner  was  fully  assured 
that  the  same  was  done  until  after  the  death 
of  said  Moore,  when  he  discovered  that  no 
deed  had  been  placed  on  record;  ttiat  the 
just  and  equitable  title  in  said  lot  was  in  pc- 
Utioner,  J.  E.  Prince,  Sr.;  tiiat  at  the  time 
of  such  purchase  and  payment,  defendant  R. 
J.  Coleman  was  the  wife  of  said  Ed  H. 
Mooro.  and  that  Maggie,  Mathew  J.  and 
William  Moore  are  (at  the  time  of  flUng  said 
petition)  the  minmr  children  of  Ed  H.  Moore. 
Petitioner  prays  for  Judgment  divesting  title, 
general  relief,  etc.  On  this  petition  is  in- 
dorsed on  acceptance  of  service,  signed  "R.  J. 
Coleman"  and  "James  Coleman,"  and  dis- 
claiming any  interest  In  the  lot,  and  they 
state  a  willingness  for  the  title  to  be  divested 
as  prayed  for.  There  is  no  citation  among 
the  papers  to  the  minor  defendants,  and  noth- 
ing whatever  to  show  any  service  on  them. 
The  fee  Xtook.  contains  no  charge  for  citation 
or  service.  On  May  16,  1879,  an  order  was 
made  appointing  J.  M.  Ilawlrins  gnardiap 
ad  litem  for  the  minor  defendants  Maggie, 
William,  and  Mathew  J.  Moore,  and  requir- 
ing a  btmd  in  the  sum  of  $100,  which  txHid 
was  filed  and  approved  June  2,  1879.  The 
oath  of  the  guardian  ad  litem  was  also  filed 
June  2.  1879.  On  June  2.  1879,  tlie  guardian 
ad  litem  filed  his  answer,  containing  a  gen- 
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oral  demurrer  and  general  denial.  On  Jooe 
4,  1879,  a  decree  was  rendered  In  accordance 
witb  tbe  prayer  of  the  petitioner,  divesting 
title  out  «f  defendants  and  vesting  it  In 
plaintiff,  and  taxing  the  costs  against  the 
plaintiff.  The  decree  does  not  recite  any 
service.  The  minors  have  since  become  of 
age,  and  have  brought  the  Judgment  up  by 
writ  of  error  for  revision.  The  only  points 
presented  by  the  assignments  of  error  which 
we  deem  it  necessary  to  notice  is:  "Con 
]udgm(»it  be  rendered  against  minors  with- 
out service  or  citation  upon  them,  even 
though  they  may  be  represented  by  a  guard- 
ian ad  litem?"  The  record  shows  no  serv- 
ice of  citation  upon  the  minor  defendants  be- 
fore the  Judgment  was  rendered;  nor  does 
the  Judgment  Pedte  that  they  were  served. 
From  an  inspectlcm  of  the  transcript  it  Is 
manifest  tbat  they  were  not  served,  although 
they  were  represented  by  a  guardian  ad 
litem.  Upon  a  collateral  attack  this  would 
not  be  fatal  to  the  Judgment,  but  upon  ap- 
peal or  writ  of  error  it  is  reversible  error. 
MAAnear  v.  Epperson,  54  Tex.  220.  Coun- 
sel for  defendant  in  error.  In  an  able  brief 
and  atxument,  contmd  that  this  is  a  collat- 
eral attack  upon  the  Judgment  below,  but 
this  position  cannot  be  maintained.  An  ap- 
peal or  writ  of  error  is  a  direct  atta<A,  and 
brings  up  for  review  any  errors  in  the  Judg- 
ment. Wheeler  v.  Ahrenbeak,  54  Tex.  636. 
In  that  case  the  court  says:  "It  is  a  familiar 
rule  that  there  is  a  mariied  distinctlMi  be- 
tween the  right  to  impeach  a  Judgmoit  in  a 
collateral  proceeding  and  the  right  to  Im- 
peach it  in  a  direct  proceeding  by  appeal  or 
errw;"  citing  Burdltt  v.  Howth,  46  Tex. 
466;  FItcfa  V.  Boyer,  61  Tex.  344;  and  Mur- 
chlson  V.  White,  64  Tex.  78.  For  the  error 
of  the  court  in  roidering  Judgment  against 
the  minors  without  service  of  citation,  the 
Judgment  as  to  plaintiffs  in  error  is  reversed 
and  remanded. 


CASEY  et  al.  v.  OHAYTOR  et  al. 
<Ooart  of  CHvil  Appeals  of  Texas.    Sept  5, 
188a) 
Appbai.— Uelat— Damaobs. 
Where  a  party  knows  that,  nnder  the  de- 
cisions in  Texas,  the  owner  of  property  wrong- 
fully seized  and  taken  from  him  by  a  sheriff 
under    an    execution    can    recover    its    value, 
though  the  owner  bought  the  property  at  the 
sheriff's  sale  for  a  less  amount,  an  appeal  talcen 
by  him  from  a  judgment  so  holding  will  be 
treated  as  taken  for  delay,  subjecting  him  to 
the  penalty  for  such  an  appeal. 

Appeal  from  district  court,  Bowie  county; 
John  L.  Sheppard,  Judge. 

Action  by  D.  O.  Chaytor  against  Casey  & 
Swasey  and  others  for  conversicxi  for  prop- 
erty wrongfully  taken  under  an  execution. 
Judgment  for  plaintiff.  Defendants  appeal. 
Affirmed. 

Vaughan  &  Leary,  for  appellants.  Todd  & 
Hndgins,  tot  appellee  D.  O.  Chaytor. 


Oondusions  of  Fact 
RAINET,  J.  Casey  &  Swasey,  appeUanta. 
owned  a  Judgment  against  J.  J.  Yost.  Exe- 
cution was  issued  by  virtue  thereof,  placed 
in  the  hands  of  B.  F.  Hargett,  w!io  levied 
same  on  property  owned  by  and  In  the  pos- 
session of  D.  O.  Chaytor.  An  indemnity 
bond  was  executed  by  Casey  &  Swasey,  with 
A.  B.  Smith  and  E.  E.  Chase  as  sureties,  in 
favor  of  said  B.  F.  Hargett,  sheiiCf.  Tbe 
property  was  sold  by  virtue  of  said  levy,  and 
D.  O.  Chaytor  became  the  purchaser  for  the 
sum  of  $830,  and  the  property  was  tamed 
over  to  Iiim.  Chaytor  then  brought  salt  Cor 
the  conversion  of  the  property  against  Casey 
&  Swasey  and  B.  F.  Hargett,  and  Hargett 
vouched  in  the  sureties  on  the  bond  of  in- 
demnity. The  value  of  the  property  was 
$2,000,  and  Judgment  was  rendered  for  that 
amount  in  favor  of  Chaytor.  The  trial  judge 
charged  the  Jury  the  measure  of  damacea  to 
be  the  value  of  the  goods  seized  at  the  time 
of  seizing,  with  IntereBt  Appellants  asked  a 
special  charge  to  the  effect  that  the  measure 
of  damages  In  this  case  "would  be  the 
amount  paid  by  plaintiff  (Chaytor)  for  said 
stock  of  goods,  with  interest  at  8  per  cent, 
per  annum  from  the  date  when  said  stock 
of  goods  was  seized  and  levied  upmi  b.v 
said  B.  F.  Hargett,  sheriff."  The  refusal  to 
give  the  special  diarge  as  asked  is  the  sole 
assignment  of  errw,  and  appellants  ac- 
knowledge in  tb^  brief  that  they  knew  ot 
the  decision  of  the  supreme  court  in  Scbool- 
her  V.  Hutchlns,  66  Tex.  331,  1  &  W.  Rep. 
266,  where  the  exact  doctrine  as  diarged  by 
the  court  Is  laid  down;  and  we  OMtdnde 
that  said  appeal  was  taken  for  delay.  Ap- 
pellees suggest  delay,  and  ask  an  affirmance 
of  the  Judgmeur,  with  damages. 

Conclusions  of  Law. 

Where  property  Is  wrongfully  seized  and 
taken  from  the  owner  by  the  sheriff  by  vir- 
tue of  an  execution,  the  owner  can  recover 
for  the  value  of  same  at  the  time  of  the 
seizure;  and  it  is  immaterial,  as  between  die 
Judgment  creditor  and  the  owner  of  the 
property,  that  the  owner  bought  the  prop- 
erty at  the  sheriff's  sale.  The  action  ot 
Chaytor  being  based  upon  the  convo^on  of 
his  property,  he  is  entitled  to  recover  the 
value  of  same  at  the  time  it  was  taken,  with 
interest  Sohoolher  v.  Hutchlns,  66  Tex.  331. 
1  S.  W.  266;  Hart  v.  Blumm,  76  Tex. 
113,  13  S.  W.  181.  Tiie  principle  here  an- 
nounced, we  take  It,  Is  fully  settled  as 
the  law  of  this  state,  and  the  same  was 
known  to  appellants  when  they  ai^>ealed. 
It  seems  clear  to  a  majority  of  this  conn 
that  the  appeal  was  tiken  tat  delay.  We 
think  the  facts  Justify  us  in  assessing  10  per 
cent  damages  for  delay.  The  Judgment  of 
the  court  below  Is  affirmed,  with  10  per  cent 
damages. 

LIGHTFOOT,  O.  J.,  (dissenUng.)  To  so 
much  of  the  opinion  and  Judgment  in  this 
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case  as  awards  10  per  cent  damages  for 
'd^y  against  appeUants,  I  most  respectfully 
dissent.  The  discretion  given  to  the  higher 
court*  by  law  to  Indude  in  their  Judgments 
of  affirmance  a  decree  tot  10  per  ceut  damages 
on  tbe  amount  of  the  original  judgment,  as 
the  court  may  deem  proper,  was  only  intend- 
ed for  the  protection  of  the  courts  against 
appeals  purely  for  delay,  and  should  be  care- 
fully exercised  so  tbat  Injustice  may  not  be 
done.  The  adjudicated  cases  upon  the  snt>- 
Ject  in  this  state  hare  usually  been  appeals 
in  debt  cases,  and  I  hare  been  able  to  find 
nq  case  where  such  damages  were  awarded 
in  a  case  diUgently  prosecuted  under  an  ap- 
parently honest  claim  of  right  In  this  case 
appeUants  appealed  from  what  they  evident- 
ly believed  to  t>e  an  unjust  rule,  which  al- 
lowed a  claimant  of  goods  to  buy  them  in  at 
public  sale  for  $980,  and  then  sue  the  tiier- 
IB,  and  recover  the  full  value  of  the  goods, 
$2,000;  thus  securing  the  goods  themselves 
-at  less  than  half  price,  and  recovering  by 
way  of  damages  their  full  value,  with  In- 
terest The  appeal  was  iHromptly  taken  and 
vigoronsly  prosecuted  with  brief  and  argu- 
ment, in  which  appellants  contend  for  a  dif- 
ferent measiure  of  damages,  as  laid  down  in 
other  states,  and,  so  far  as  the  record  shows, 
they  have  not  attempted  a  mommt's  delay. 
If  they  Ij^eved  the  rule  to  be  unjust,  it 
was  their  CMistitutlonal  right  to  attack  it; 
And  I  do  not  t>^ieve  tliat  in  such  a  case  the 
appellees  have  suffered  by  the  delay  to  the 
extent  of  10  per  cent  in  addition  to  the  full 
value  of  the  goods  and  lnt»est  which  they 
have  recovered,  or  tbat  this  court  should 
■glre  additional  damages  in  aach  a  case. 


HORSLEY  V.  MOSS  et  al. 

<Goart  of  Civil  Appeals  of  Texas.    S^t  5, 

1893.) 

Farmino  Contract  —  Ijjtebest  o»  Landowxer — 
Bailmikt   to   Ginnbr  —  DisoBETiKO  Instruo- 

TIONS — LlABrLlTT  »0R  COKVKBSION. 

1.  A  contract  by  which  H.  was  to  furnish 
a  farm,  tools,  team,  and  feed,  and  T.  was  to  do 
the  work  in  makinKT  a  cotton  crop,  which  was 
to  be  divided  equally  between  them,  gives  H.  a 
specific  interest  in  the  crop,  and  not  merely  a 
landlord's  lien. 

2.  Where  the  cotton  is  delivered  to  a  public 
Kinner  to  prepare  for  market,  with  notice  of 
H.'s  interest,  and  instructions  not  to  deliver 
to  T.:  he  becomes  a  bailee  for  hire  for  both  H. 
and  T.;  and  if  the  cotton  is  delivered  to  T., 
and  by  him  converted,  the  ginner  is  jointly  lia- 
ble with  him  for  H.'s  interest 

3.  Such  liability  is  not  removed  by  the  fact 
that  T.  accounted  for,  and  H.  accepted,  part  of 
the  proceeds  of  the  cotton  first  taken  away,  this 
not  being  a  satisfaction  of  the  conversion. 

Appeal  from  Hunt  county  court;  W.  H. 
Kngsdall,  Judge. 

Action  by  William  G.  Horsley  against 
Moss  &  Pennington  and  J.  B.  Turner  for  con- 
▼ersiou.  Judgment  for  defendants.  Plaintiff 
.appeal*.    Reversed. 


Perkins,  GHlbert  .t  Pel-kin's,  for  appellant 
Kvans  &  Hargrave  for  appellee  J.  B.  Turner. 
K.  D.  Thompson,  for  appellees  Moss  &  Pciv- 
uington. 

LIGHTFOOT,  C,  J.  Iliis  suit  was  brought 
by  appellant,  Horsley,  against  appellees, 
Moss  &  Pennington  and  J.  B.  Turner,  the 
facts  t>eing,  substantially,  that  during  the 
je&t  1890  Horsley  made  a  contract  with 
Turner,  whoreby  the  latter  furnished  the 
labor  and  Horsley  the  farm,  tools,  team,  and 
feed,  and  Turner  made  the  crop,  which  was 
to  be  divided  equally  between  them.  After 
the  crop  was  made,  the  com  was  divided 
equally;  and  the  cotton  was  carried  by  Turu- 
er  to  the  gin  of  AIoss  &  Pennington  who 
were  public  glnners,  to  be  prepared  for  mar- 
ket, and  was  entered  on  their  gin  books  in 
the  Joint  names  of  Horsley  and  Turner.  At 
the  beginning  of  the  cotton  season  Horsley 
(appellant)  notified  Moss  &  Pennington  that 
the  cotton  was  raised  on  his  farm,  and  was 
Us,  and  that  they  must  not  allow  it  to  be 
removed  by  Turner  or  any  one  dse.  without 
ills  written  order.  Shortly  afterwards,  there 
were  four  bales  of  cotton  prepared  for  mar- 
ket which  Turner  promised  to  haul  to  Hors- 
ley at  Greenville,  Iwt  failing  to  do  so,  the  lat- 
ter had  it  Iiauled,  and  sold  it.  Subsequently 
the  glnners  prepared  tliree  other  bales,  which 
were  taken  by  Turner  and  sold  and  by 
agreement  the  proceeds  of  the  seven  bales 
were  divided,  Horsley  being  paid  $50  upon 
his  daim  for  advances.  Afterwards  there 
were  10  other  bales  prepared  by  Moss  & 
Pennington,  wliich  they  delivo-ed  to  Turner, 
who  sold  the  same,  and  applied  the  money 
to  his  own  use.  Horsley,  after  making  form- 
al demand  upon  the  parties,  sued  Turner 
and  Moss  &  Pennington  for  conversion  of 
the  10  boles  of  cotton.  Thore  was  a  verdict 
and  Judgment  tar  all  the  defendants,  from 
which  Horsley  has  appealed. 

The  charge  of  the  court  which  was  com- 
plained of  below,  and  upon  which  errors  arc 
assigned  in  this  coturt,  was  substantially  this: 
Tliat  if  Turner  was  the  tenant  of  Horsley 
the  Jury  must  find  for  the  defendants;  but 
if  Turner  was  the  employe  or  servant  of 
Horsley,  and  the  latter  had  notified  Moss  & 
Pennington  not  to  deliver  the  cotton  to  Turn- 
er, then  they  must  find  for  plaintiff.  This 
charge  was  excepted  to,  and  several  choi'gps 
asked  by  the  pUUntiff  below;  among  others. 
a  charge  that  If  Horsley  and  Turner,  by 
the  terms  of  the  contract,  were  equally  in- 
terested in  the  ownership  of  the  cotton,  and 
the  latter  appropriated  all  of  the  10  bales  to 
his  own  use,  then  plaintiff  could  recover 
against  him  for  the  value  of  half  of  it  Ap- 
pellant also  asked  a  charge,  in  substiuice. 
that  If  Moss  &  Pennington  were  public  gln- 
ners, at  whose  gin  the  cotton  was  being  pre- 
pared for  market,  and  that  Horsley  was 
equally  Interested  with  Turner  in  the  cotton, 
and  notified  the  glnners  not  to  deliver  the 
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(.■otton  to  Tamer,  and  tbey  did  dettv«r  the 
cutire  10  bales  to  htm,  and  he  appropriated 
.the  aame  to  his  own  use,  then  title  said  Moss 
&  Peunln^on  woold  be  llaUe  to  Horsley  tor 
bis  portion  of  the  cotton.  These  requested 
charges  were  refused.  The  cbaxga  of  the 
court  makes  the  liaWUty  of  all  the  defend- 
ants depend  npon  the  question  whether  Turn- 
er was  a  tenant  or  an  emploj'e  or  servant 
of  Horsley.  In  so  far  ns  appellee  Tonfer  Is 
concerned,  if  he  took  the  10  bales  of  cotton, 
and  sold  them,  and  appropriated  the  pro- 
ceeds to  his  own  use,  and  half  of  it  was  last- 
ly the  jHwperty  <rf  Horsley,  be  would  be  Ma- 
ble  to  appellant,  Horsley,  for  the  value  of 
one-half  of  it,  no  matter  whether  Tomer 
Trent  npcm  the  place  as  a  tenant  or  an  em- 
ploye or  servant  at  Horsley.  From  the  tes- 
tliBony  of  Hofsley  and  Turner  it  is  evident 
that,  mider  the  farm  contract  I>etn-een  them 
for  the  year  1890,  Turner  stood  In  the  rela- 
tionship not  merdy  of  a  servant  or  employe, 
bnt  as  a  contractor  who  had  a  direct  int»- 
est  In  the  crops.  He  was  to  furnish  all  the 
labor,  and  control  it,  while  Horsley  was  to 
furnish  the  land,  teams,  feed,  tools,  etc. 
They  were  to  divide  the  eroxis  equally.  Aft- 
vr  the  cotton  had  been  raised,  and  by  mutual 
consent  hanled  to  the  gin,  neither  party  had 
the  undisputed  control  over  it,  and  yet  both 
claimed  it  Moss  ft  PenningtMi  had  fall  no- 
tice of  appellant's  dalm.  Tliey  were  bailees 
for  hhre  for  both  parties,  and  If,  against  the 
protest  of  appeUaart,  they  turned  the  10  bales 
of  cotton,  in  which  he  owned  a  half  interest, 
over  to  Turner,  who  appropriated  all  of  It 
lo  his  own  use  and  benefit,  they  are  reepon»i- 
l>le  to  ai^eUant  for  the  value  of  his  half  of 
the  cotton.  It  has  been  held  that,  where 
there  is  a  rental  contract  whereby  the  land- 
lord Is  to  get  a  part  of  the  crops  merely  for 
the  rent  of  his  land,  the  tenant  bas  the  right 
to  the  possession  (rf  the  crops,  subject  to  the 
landlord's  lien  for  his  rents;  but  he  cannot 
r«>moye  the  same  ftom  the  rented  premises 
withotrt  the  consent  of  the  landlord.  Sayles, 
Civil  St  art.  3108;  Railway  C!o.  v.  Bayliss, 
62  Tex.  575.  Bven  in  a  strictly  rental  con- 
tract the  ranoval  of  flie  crops  by  consent  of 
the  landlord  to  the  ghi  for  the  purpose  of 
preparing  them  for  market  would  not  in  any 
manner  waive  the  lien  of  the  landlord  for 
his  rents  and  advances.  Sayles,  Civil  St.  art 
3111.  But  the  landlord  and  tenant  act  was 
not  intended  to  take  away  the  rights  of  the 
IKirtles  to  make  any  contract  they  might 
il<>om  proper  in  regard  to  the  ownwship  of 
the  respective  parties  in  the  crops  raised,  or 
.niy  other  matter  CMicemtag  the  same, 
.'^nyies,  (Mvil  St  art  8121.  There  is  no  doul>t 
that  the  landowner,  if  he  desires  to  do  so, 
may  by  conn-act  reserve  a  specific  interest 
in  the  crops  grown  upon  his  lands;  and  such 
interest  will  be  protected  by  law,  in  the  very 
proiwrty  itself,  and  not  merely  a  lien  upon 
the  same  to  secure  the  rpnts.  In  such  case 
tlie  landowner  nw.v  bring  suit  for  liis  specific 


interest  in  audi  crops;  and,  if  Uie  same  have 
been  i^ced  in  the  hands  of  a  baflee,  why 
has  knowledge  of  such  Interest  and  who, 
against  the  protests  of  aadi  landowner,  de- 
livers the  whole  of  the  property  to  another, 
and  the  interest  of  su<^  part  owner  is  there- 
biy  lost,  he  may  bring-  suit  against  both  tbe 
bflilee  and  the  other  part  owner  for  conver- 
sion of  the  property.  Roberts  v.  Tarboroi,  41 
Tex.  450;  Tlnsley  v.  Craig,  (Ark.)  15  a  W. 
807;  Hendridcs  v.  Smith,  (Ark.)  12  S.  W.  T81; 
Hammock  v.  Oreekmore,  (Ark.)  3  8.  W.  180; 

1  TayL  Landl.  &  Ten.  S  21;  Beold  t.  In- 
surance Co.,  Ill  Mass.  38;  Lewis  v.  Lyman. 
22  Pick.  437;  Wentworth  v.  MiUer,  53  CaL 
9.  In  this  contract  the  landowner  fUmiaiied 
not  only  the  land,  btit  also  tbe  teams,  the 
tools,  the  feed  for  the  teams,  eta,  and  what 
he  was  to  get  as  his  porUon  of  the  crops 
was  not  only  for  the  use  of  the  land,  but 
also  for  the  use  of  his  teams,  his  took,  aa<l 
for  feeding  the  teams,  etc.  He  bad  some- 
thing more  than  a  landlord's  lien  on  the 
crops;  he  had  a  specific  Interest  in  the  avpf> 
themselves.  While  there  is  some  conflict  in 
the  testimony  on  other  points,  yet  It  was  not 
denied  by  any  of  the  parties,  ftsat  Horsey 
and  Turner  were  each  to  have  oiw-balf  tbe 
cotton;  that  the  10  bales  in  controversy  were 
hauled  by  Tomer  to  the  gin  of  Moss  &  Pea- 
ningtcun,  to  be  prepared  for  market;  Uiat  It 
was  entered  upon  their  gin  books  in  the 
mime  of  Horsley  and  TtnTier;  and  that  Moss 
ft  Pennington  were  notified  by  Hcvsley  not 
to  deliver  the  cotton  to  Tomer.  Moss  A  Pen- 
nington, acconUng  to  the  tmdiapiited  testi- 
mony, became  the  bailees  for  hire  of  both 
Horsley  and  Ttimer,  and  were  respooslble 
to  each  of  them  for  his  interest  in  the  cotton; 
and  while,  under  ordinary  circumstinces, 
they  nilglit  probably  have  considered  a  de- 
livery to  one  as  a  d^ivery  to  both,  yet,  where 
tlure  was  a  dilute  between  them  as  to  tlie 
right  of  possession,  and  each  claimed  the 
cotton,  and  they  wera  nottHed  as  sach  liailees 
not  to  deliver  the  same  to  Turner,  if  thegr  did 
so  tmder  such  protest  and  the  Interest  ct 
Horsley  was  thereby  lost  they  became  re- 
sponsible to  him  for  bis.  Interest  In  the  cot- 
ton. McAndly  v.  Chapman,  IS  Tex.  190; 
Luckett  V.  Townsen,  3  Tex.  lift;  Kowhig  v. 
Manly,  49  N.  ¥.  192;  Schouler,  BaOm.  H 
117,  lis,  501;   Story.  Bailm.  (0th  £d.)  {  114; 

2  Amer.  &  Eng.  Enc.  Law,  p.  56,  snbd.  9. 
note  4,  and  authorities  cited.  The  ri^t  of 
appellant  to  bold  Moss  &  Pennington  respon- 
sible Jointly  with  Turner  for  his  interest  la 
the  10  boles  of  cotton  conhl  not  be  taken 
away  by  his  having  accepted  from  tlie  attor- 
ney of  Turner  a  part  of  the  proceeds  of  the 
three  bal  ■«  iwrevlously  taken  ofC  by  Turuer. 
It  was  In  no  case  a  ratification  of  the  i-uii- 
version  of  the  inroperty.  For  the  orrors  of 
tbe  court  In  Its  charge,  and  in  refusing  to 
give  the  above-mentioned  diarges  asked  b} 
plaintiff  below,  the  jndgment  is  reversed, 
an;l  the  cause  remanded. 
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STRINGER  *t  al.  r.  SIXGLETERRT  et  al. 
(Coart  of  CMtU  Appeals  of  Texas.    Sept  5, 

1893.) 

Btatoth  of  Lwitatioxs— Plbadiho— Ikbtkoo- 

noHS. 

In  trespass  to  try  title,  when  defendant 

pleads  the   statute  of  Umitations  of  3  and   5 

7eara,  it  is  error  to  charge  on  the  statute  of 

limitations  of  10  years. 

Error  from  district  court,  Nararro  county; 
Rufus  Hardy,  Judge. 

Trespass  to  try  title  by  L.  S.  Stringer  and 
ethera  against  Francis  Singleterry  and  otb- 
ers.  Judgment  for  defendants.  PlaintifTa 
bring  amx.    Reversed. 

SimkiBS  &  Neblett,  for  plalntifrB  in  error. 

FINIiEY,  J.  This  is  a  suit  of  trespass  to 
try  title,  and  the  controversy  is  ovei*  a  bound- 
ary line.  The  pleadings  consist  of  a  peti- 
ticHi  in  tlte  usnal  form  on  die  part  of  plain- 
tiffs, while  defendants  plead  not  guilty,  the 
statute  of  limitations  of  tJiree  and  Ave  years, 
and  long  acquiescence  In  and  actn  at  reooK- 
nltion  of  the  line  as  claimed  to  exist  by  de- 
fendants. The  court  charged  the  jury  upon 
the  statute  of  limitations  of  10  years,  and 
this  action  is  assigned  as  error.  We  think 
the  assignment  is  well  taken,  and  for  this 
reason  the  case  wUl  be  reversed.  It  is  poe- 
sil)le  that  this  may  toe  an  immaterial  error; 
but  the  case  Is  not  briefed  by  defmdants  in 
error,  and  as  it  appears  material,  from  the 
brief  of  plaintiffs  in  error,  It  is  our  duty  to 
so  ti-eat  it.  There  are  quite  a  number  <rf 
other  errors  assigned,  but,  as  they  are  not 
presented  satisfactorily  to.  the  court,  they 
wiU  not  be  considered. 

We  beg  to  call  attention  of  counsel  to  the 
rules,  and  insist  upon  compliance  with  them 
In  th<>  preparation  and  presentation  of  cases 
to  this  court  The  great  volume  of  business 
in  tilts  court  makes  it  Imperative  that  we 
shall  strictly  adhere  to  the  rules,  as  the 
compllanoe  with  them  will  enable  the  com't 
to  more  rapidly  dispose  of  the  business. 
Judgment  reversal  and  remanded. 


NIXN  V.  XOW.VES  et  al.» 

(Court  of  GiTil  Appoals  of  Texas.     Dec.  6, 

1S03.) 

Bbokkiis—  Commissions  —  Co.vtuacts  —  Exprbss 

AND  I.MVI,IK{>— PlEADIXO  AXD  FhOOP. 

The  onucr  of  property  made  an  oral  con- 
tract with  a  broker  to  negotiate  a  sale,  and  sub- 
geqnently  made  a  writttni  contract  therefor. 
Hiid,  in  an  action  on  the  oral  rontrnct  for  com- 
miMtiions  for  a  sale  to  a  person  .sent  to  the  own- 
er, after  tlie  written  contract  bud  expired  and 
the  owner  had  refused  to  reni-w  it.  that  the 
oral  was  merged  in  the  written  contract,  which 
had  expired,  and  that,  the  action  being  on  an 
express  contract,  recover):  could  not  t>e  had  on 
an  implied  contract. 

Appeal  from  district  court,  Uvalde  coimty; 
T.  M.  Paschal,  Judge. 
Action    by    .N.    D.    Townes    and    another 

•Relienring  pending. 


against  8.  H.  Nunn  for  broker's  commlssious. 
Judgment  for  plaintiffs.  Defendant  appeals. 
Reversed. 

Clark,  Fuller  &  Garner,  for  appellant 
Ellis  &  Archer,  for  appellees. 

FLT,  J.  TUs  salt  was  brougbt  upon  on 
express  contract  by  appellees  to  enforce  the 
collection  of  $750  commiasious  on  a  land 
sale  alleged  to  have  been  made  through  the 
Instrumentality  of  appellees  for  appelant. 
Appellant  pleaded  general  denial,  and  alleged 
that,  if  there  ever  -waa  a  contract  made  by 
him  to  pay  the  commissions.  It  was  abro- 
gated by  the  execntk>n  by  the  parties  of  a 
written  contract,  which  expired  in  a  definite 
time,  without  app^ees  having  procured  a 
purcliaser  for  the  land.  The  case  was  tried 
before  the  court  without  a  Jury,  and  judg- 
ment was  rendered  In  favor  of  appellees  for 
the  amoimt  sued  for.  The  Judge  filed  his 
oondnsions  at  fact  as  weQ  as  law.  Then- 
Is  uIbo  a  statement  of  facts,  and  we  find 
tbe  following  conclusions  of  fact  from  the 
statonent  of  facts:  (1)  On  October  20,  180(>. 
after  the  formation  of  tbe  partnership  of 
Townes  &  Collier,  a  wrlttoi  contract  was 
entered  into  betwtsen  N.  D.  Townes  and  S. 
H.  Nunn,  in  which  it  was  agreed  that  To'f\'ncR 
ahoold  sdl  1,000  acres  of  land,  together  with 
1,000  cattle,  26  horses,  and  whatever  Jacks 
and  Jennets  there  might  be  ou  the  land, 
fbr  tbe  net  sum  of  $30,000,  In  consideration 
that  the  sale  should  lie  perfected  within  3(> 
days  from  tbe  date  of  contract;  and  he 
should  receive  as  commission  all  over  the 
amount  of  950,000  tliat  he  might  receive 
for  the  property.  It  was  also  agreed  that 
Nunn  sfaoold  have  Hie  right  to  sell,  and,  If 
he  secured  the  purchaser,  Townes  siiould  re- 
ceive 1  per  cent,  of  the  amount  that  the 
property  sold  for.  Townes  and  OoUler  were 
real-estate  brokers.  (2)  Under  this  contract 
no  sale  was  effected,  and  after  its  expiratlou 
appellant  entered  into  no  contract  with  the 
appellees  to  make  sale  of  the  land,  (8)  nin  t 
appellees,  in  January,  1891.  sent  a  man 
named  Smythe  to  appellant  but  no  trade 
was  made  at  this  time;  but  some  thre«- 
w«ekB  afterwards  Sm>-the  came  back,  and 
Nunn  sold  him  one  half  Interest  in  the  land 
.md  8to<^  for  $25,000.  (4)  That,  prior  to 
the  time  that  the  half  interest  in  the  prop- 
erty was  sold  to  Smytbe,  appellant  went  to 
appellee  Collier,  and  told  him  that  If  he  ex- 
I>ected  to  get  commissions  he  must  look  to 
Smythe  for  any  commissloaB.  (5)  That  aft- 
er the  written  contract,  herein  mentioned. 
bad  expired  by  limitation,  appellees  tried 
to  get  appellant  to  make  another  contract 
with  them,  and  he  had  refused  to  do  It. 
(8)  Tliat  there  was  no  contract  existing  be- 
tween appellant  and  appellees  wI)i>d  tlie 
property  was  Boi6  to  Smythe  by  :i|ip<>iliwt. 
(0)  That  there  was  a  verbal  contiiict  for 
the  sale  of  the  property  between  Townes 
and  Xunn  made  in  April,  1800,  but  no  sale 
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wax  made  under  it,  and  It  was  never  in  any 
manner  reylyed  after  the  written  contract 
expired. 

Conciusions  of  Law. 

Appellees  declared  upon  an  express  con- 
tract, and  there  is  no  plainer  rule  of  law 
than  that  they  must  be  held  to  their  allega^ 
tlons,  and  proof  of  an  implied  contract 
will  not  sustain  the  all^ations.  Shiner  y. 
Abl)ey,  77  Tex.  1,  13  &  W.  613;  Krohn 
V.  Heyhn,  77  Tex.  319,  14  S.  W.  130;  Reese 
V.  Medlodc,  27  Tex.  120.  There  was  no 
contract  between  the  parties  after  the  ex- 
piration of  the  written  one,  and  to  re- 
cover at  ail  appellees  must  recover  upon  a 
quantum  meruit,  which,  under  the  elemen- 
tary rule  that  the  allegations  and  proof  must 
correspiMid,  cannot  be  permitted  with  the 
pleadings  filed  by  appellees. 

It  is  unnecessary  to  notice  the  otlier  errors 
assigned,  as  the  case  is  disposed  of  by  the 
above  view  of  the  law  and  facts.  There 
are  quite  a  number  of  legal  propositions  set 
forth  in  the  brief  of  appellees,  some  of 
which  are  sound  and  tenable  as  abstract 
principles,  but  they  are  not  fitted  to  the 
testimony  in  tbls  case.  There  is  no  doubt, 
ns  said  by  appellees,  that  when  a  real'%*- 
tate  a^ent,  who  is  authorized  to  sell  at  a 
certain  fixed  price,  procures  a  purchaser, 
and  introduces  him  to  his  principal,  who 
sells  a  part  of  the  property  at  a  reduced 
price,  the  agent  is  entitled  to  bis  agreed 
commission  on  the  property  sold.  That  is 
true,  but  there  is  no  evidence  In  this  rec- 
ord of  an  authority  given  an  agent  to  sell 
at  a  fixed  price,  or  any  agreement  to  pay 
commission,  save  and  except  the  written 
one,  which  was  not  in  force  when  the  sale 
was  made.  If  there  was  a  verbal  contract 
made  between  Townes  and  Nunn  before  th« 
written  contract  was  signed,  (which  is  stren- 
uously denied  by  appellant,  and  which,  fol- 
lowing the  findings  of  the  lower  court,  we 
find  to  be  true  in  our  conclusions  of  fact,) 
it  waa  merged  In  the  written  contract,  and 
there  is  no  pretense  that  the  first  contract 
or  any  other  kind  was  entered  into  after 
the  expiration  of  the  written  one.  The 
argument  of  appellees,  which  is  strong  from 
the  standpoint  of  a  quantum  meruit,  is  not 
applicable  to  a  case  where  there  has  been 
a  declaration  of  an  express  contract.  There 
is  quite  a  conflict  between  the  testimony  of 
Townes  and  Nunn;  the  former  swearing  that 
a  verbal  contract  was  made  In  April,  which 
continued  until  the  written  contract  was  exe- 
cutetl;  the  latter  swearing  that  no  contract 
was  entered  Into  between  him  and  Townes 
&  Collier,  and  that  the  only  contract  ever 
executed  in  connection  with  the  land  was 
the  one  dated  October  20,  1890,  which  was 
reduced  to  writing,  and  expired  In  30  days. 
The  trial  judge.  In  his  findings  of  facts,  con- 
cludes that  the  written  contract  expired 
within  30  days,  and  also  finds  that  appellant 
refused  to  renew  the  written  contract,  but 


finds  further  that,  after  the  ezplratloi  of  the 
written  contract,  ajipellees,  with  the  know^ 
edge  and  acquiescence  of  appellant,  renewed 
their  efTorts  to  seU  said  pn^erty  upon  the 
terms  of  the  original  contract  Hiere  is 
nothing  in  the  record  to  sustain  tlila  find- 
ing, but,  on  the  other  hand,  there  was  a 
distinct  refusal  upon  the  part  of  appdlast 
to  renew  any  contract  with  appellees;  and 
if  they  labored  to  s^  the  land  after  the 
lapse  of  the  written  contract  their  rigkt  to 
recover  can  be  predicated  upon  no  other 
ground  than  that  of  an  implied  contract. 
Even  if  appellant  recognized  the  agency  of 
appolloes,  and  by  his  acts  acquiesced  in  their 
demand,  this  would  not  revive  an  (M  con- 
tract, and  appellees  could  only  recover  as 
for  a  quantum  meruit  The  petition  is 
based,  not  upon  the  written  contract,  but 
upon  a  contract  alleged  to  have  beem  made 
six  months  b^ore  the  written  contract  was 
executed;  and  when  the  sale  took  place  tbe 
fiicts  show  that  there  was  no  contrmct  In 
existence.  The  judgment  of  the  lower  court 
wiU  be  reversed,  and  jodgm^it  here  render- 
ed for  appellant 


BATTAGLIA  r.  THOMAS. 
(Court  01  Civil  Appeals  of  Texas.     Dec  6. 
1883.) 
Implied  Wakrastt — Plbadixo. 
In  an  action  for  merchandise  sold  and 
deliT«red,  defendant  cannot  prove  an  implied 
warranty,  in  the  absence  of  an  allegation  thcrt- 
of  or  of  facts  from  wiiich  it  would  necessarily 
be  implied,  especially  where  he  alleges  an  ex- 
press warranty. 

On  rehearing. 

For  former  report  see  23  S.  W.  385. 

NEIULi,  J.  A  general  denial  has  the  effect 
of  requiring  the  plaintiff  to  establish  the 
allegations  he  has  made,  which  are  matolat- 
ly  in  his  case.  Altgelt  v.  BmUIoibarg,  M 
Tex.  150;  Ouess  v.  Lubbock,  5  Tex.  535. 
It  is  not  necessary  that  he  should  prove  an 
allegation  which  he  may  Tmnecessarily  have 
made.  For  example,  in  suits  toe  debt  It  is 
common  for  the  plaintiff  to  allege  that  no 
payment  has  been  made,  yet  it  would  not  be 
contended  that  in  such  case  the  defendant 
would  be  allowed,  under  his  general  denial, 
to  disprove  the  averment  by  proving  pay- 
ment It  is  our  opinion  that  if  redress  is 
sought  for  the  breach  of  an  Implied  as  weU 
as  an  express  warranty,  the  defendant  must 
plead  it  specially.  A  general  denial  will  not 
avail  him,  although  the  plaintiff  may  ttavp 
needlessly  alleged  facts  which.  If  proved, 
would  show  compliance  with  a  warranty.  In 
this  case  no  Implied  warranty  is  claimed, 
nor  is  any  fraudulent  conduct  on  the  part  of 
plaintiff  alleged,  in  the  delivery  of  the  goods, 
dther  of  which  would  have  afforded  defoid- 
ant  like  ground  for  redress,  and  are  sub- 
ject to  the  same  rules  of  pleading,  when' 
sought  to  be  used.    Nor  Is  there  anything  in. 
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defendant's  pleadings— aa,  for  Instance,  an 
allegation  that  tbe  produce  was  sold  and 
bonght  directly  for  constunptlon— from  which 
a  warranty  would  necessarily  be  Implied. 
On  the  contrary,  an  express  warranty  Is  al- 
leged by  the  defendant  to  have  been  given, 
viz.  that  the  goods  should  be  delivered  In 
good  condition  at  San  Antonio,  which  of 
course  wonld  involve  their  being  In  good  con- 
dition when  shipped,  and  this  view  of  the 
case  clearly  excludes  the  existence  of  an  Im- 
plied warranty.    The  verdict  of  the  Jury  in 


this  case,  to  whom  was  mibmitted  the  Issue 
concerning  the  express  warranty,  was  a  find- 
ing against  such  warranty  having  been  made, 
and,  as  stated  by  this  court  in  its  opinion, 
this  event  rendors  immaterial  errors  the 
court  may  have  committed  in  respect  to  tes- 
timony concerning  the  condition  of  the  goods 
In  California  when  shipped.  We  see  no  rea- 
son to  reverse  the  conclusion  arrived  at  In 
our  opinion  rendered  in  this  case.  The  ques- 
tion concerning  Jurisdiction  has  no  merit. 
The  motion  tot  rehearing  to  overruled. 


End  of  Cases  m  Voi>Tna  d& 
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Abandoxuuent. 

Of  homestead,  see  "Homeatead,"  11-13. 

ABATEMENT  AND  BEVIVAIi. 

Plea  In  abatement,  see  "Pleading,"  2. 

Aootber  action  pending. 

1.  Where  an  answer  sets  up  the  defense  of 
a  former  suit  pending  between  the  parties  on 
the  same  cause  of  action,  plaintiff  maj  dismiss 
the  first  action,  and  proceed  to  judgment  in  the 
second  action;  and  snch  dismissal  may  be  set 
up  in  an  amended  reply.— Warder  v.  Henrr, 
(Mo.  Sup.)  23  S.  W.  776. 
Death  of  party — Substitution   of  heirs. 

3.  Where,  daring  the  pendency  of  an  ac- 
tion by  a  husband  and  wife  against  a  sheriff 
for  damages  for  the  seizure  under  an  order  of 
sale  of  a  certain  pair  of  horses,  the  husband 
dies,  a  plea  in  abatement  on  the  ground  that 
the  children  of  the  deceased  were  necessary 
parties  was  properly  overruled,  inasmuch  as 
the  property  seized  was  exempt  from  execution. 
—Steel  T.  Metcalf,  (Tex.  Oiv.  App.)  23  S.  W. 
474. 

ABDUCTION. 
Evidence. 

1  On  a  trial  of  defendant  for  taking  away 
a  female  under  18  years  old  for  the  purpose  of 
concubinage,  the  state  need  not  prove  defend- 
ant's purpose  in  taking  her  away  by  positive 
testimony,  if  it  be  shown  that  he  took  her 
away;  it  being  sufficient  that  such  purpose  be 
shown  by  facts  and  surrounding  circumstances 
in  evidence. — State  v.  Richardson,  (Mo.  Sup.)  23 
S.  W.   T«iS). 

i  If  defenda'nt  took  her  away  for  the  pur- 
pose of  concnbinage,  he  was  guilty  whether  or 
not  he  actually  had  sexual  intercourse  with  her. 
—State  T.  Richardson,  (Mo.  Sup.)  23  S.  W.  789. 

Acceptance. 

t)t  deilicatiou,  see  "Dedication,"  3,  4. 

Accessory. 

See  "Criminal  Law,"  5,  6. 

To  manslaughter,  see  "Homicide,"  12. 

Accident  Instirance. 

See  "Insurance,"  8,  9. 

Accomplice. 

As  witness,  see  "Olminal  Law,"  5,  6. 

ACCOBD  AND  SATISFACTION. 

See,  also,  "Compromise;"  "Family  Settlement;" 
"Payment;"    "Release  and  Discharge." 

What  constitutes. 

A  payment  of  a  part  of  a  debt  is  not  a 
discharge  of  the  whole  though  it  is  accepted  as 
such  by  the  creditor.  —  Bowden  v.  Robinson, 
(Tex.  CfiT.  App.i  2.T  S.  W.  Sl'3. 

Accounting. 

Beween  partners,  see  "Partnership,"  6-10. 
By  trustees,  sec  "Trusts,"  8,  9. 
V.23S.W.— 71 


Accrual. 

Of  cause  of  action,  see  "Limitation  of  Actions," 
10-15. 

ACKNOWIiBDOMBNT. 

Of  debt,  see  "Limitation  of  Actions,"  24,  25. 

Privy  acknowledgment  by  married 
woman. 

1.  Wbere  land  is  conveyed  to  a  married 
woman  "with  full  power  and  authority  as  a 
feme  sole  to  sell  and  mortgage,  devise  by  wilL 
or  convey  in  any  manner  she  may  see  proper, 
a  privy  acknowledgment  by  her  is  not  essential 
to  the  validity  of  a  title  bond  to  such  land, 
executed  by  her  and  her  husband. — Peterson 
V.  Reichman,  (Tenn.)  23  S.  W.  53. 
SufiSciency  of  certificate. 

2.  Pasch.  Dig.  arts.  5007,  5008.  5010,  did 
cot  require  the  oertiftoate  of  the  officer  before 
whom  n  deed  and  power  of  attorne.v  were 
proven  to  state  that  the  witnesses  were  known 
to  him.— CJook  v.  Cook,  (Ttx.  Civ.  App.)  23  S. 
W.  927. 

8.  Where  the  acknowledgmant  of  a  deed 
nnder  which  plaintiffs  clsim  title  states  that 
there  personally  appeared  before  the  notary 
"Leon  &  H.  Blum,  by  Sylvan  Blum,  partner  of 
said  firm,  known  to  me  to  be  the  person  whose 
name  is  subscribed  to  the  foregoing  instru- 
ment, and  acknowledged  to  me  tliat  he  exe- 
cuted the  same,"  such  acknowledgment  is  suffi- 
cient; it  appearing  on  the  face  of  the  deed  that 
Sylvan  Blum  was  a  member  of  the  firm  whose 
act  it  purported  to  be. — Leon  &  H.  Blum  Land 
Co.  T.  Dunlap.  (Tex.  Civ.  App.)  23  S.  W.  473. 

4.  A  certificate  of  acknowledgment  of  a 
deed,  which  states  that  the  person  named  there- 
in as  acknowledging  It  "personally  appeared" 
before  the  officer  taking  it,  substantially  com- 
plies with  the  statute,  which  requires  the  cer- 
tificate to  state  that  such  person  is  "personally 
known"  to  such  officer. — Warder  v.  Henry,  (Mo, 
Sup.)  23  S.  W.  770. 

Acquiescence. 

Estoppel  by,  see  "Estoppel,"  8-10. 

ACTION. 

See,  also,  "Abatement  and  Revival;"  "Continu- 
ance;" "Limitation  of  Actions;"  "Parties;" 
"Pleading;"  "Practice  in  Civil  Cases;" 
"Trial:"  ^'Venne  in  Civil  Cases;"  "Witness." 

Particular  actions,  see  "Assumpsit;"  "Death  by 
Wrongful  Act;"  "Ejectment;"  "Libel  and 
Slander;"  "Malicious  Prosecution;"  Parti- 
tion;" "Quieting  Title;"  "Trespass;"  "Tres- 
pass to  Try  Title. 

Accrual  of  cause  of  action,  see  "Limitation  of 
Actions,"   10-15. 

By  and  against  partners,  see  "Partnership," 
14^17. 

By  feme  sole,  joinder  of  husband  on  marriage, 
see  "Husband  and  Wife,"  31. 

By  heirs,  see  "Descent  and  Distribution,"  8. 

By  husband  for  injuries  to  wife,  see  "Husband 
and  Wife."  30. 

By  municipal  corporations,  see  "^lunicipal  Cor- 
porations." IS. 

By  surviving  wife,  see  "Husbantf  and  Wife," 
32. 
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For  price  of  land,  see  "Vendor  and  Purchaser," 
10. 

On  bond  to  keep  the  peace,  see  "Breach  of  the 
Peace." 

On  liquor  dealer's  bond,  se«  "Intoxicating  Tiq- 
nors,"  7-9. 

On  negotiable  instrnment,  see  "Negotiable  In- 
struments," 5-7, 

On  policy  of  Insurance,  see  ''Insurance,"  5-7. 

By  whom  maintainable. 

1.  One  B.,  to  whom  butter  had  been  con- 
signed over  defendant's  road,  turned  it  over 
to  plaintiffs,  with  a  request  that  they  sell  it 
for  hi<i  account,  and  sue  defendant  for  dam- 
ages through  delay  in  delivery.  Held,  that 
plaintiffs  had  no  cause  of  action;  the  claim  of 
B.  not  having  been  assigned  to  them,  and  they 
not  having  been  his  factors,  and  entitled  to 
possession  of  the  butter,  when  the  cause  of  ac- 
tion accrued.— Gulf,  0.  &  S.  P.  Ky.  C!o.  v.  Wol- 
ston,  (Tex.  Civ.  App.)  23  S.  W.  233. 

Consolidation  of  actions. 

2.  An  action  for  forcible  entry  and  de- 
tainer for  holding  over  under  a  lease  cannot  be 
consolidated  with  a  suit  in  trespass  to  try  title 
to  the  same  property. — Texas-Mexican  Ry.  Co. 
▼.  Cahill,  (Tex.  Civ.  App.)  23  8.  W.  232. 


Acts. 


See  "Statutes." 


Adjoining  Landowners. 

See  "Boundaries." 

Adjournment. 

See  "Continuance." 

Administration. 

See  "Executors  and  Administrators.** 

Admissions. 

See  "Evidence,"  XS-2S;    "Homicide,"  40-^ 

Adulterjr. 

Ctoonnd  for  divorce,  see  "Divorce,"  1. 

Adverse  Claims  to  Liand. 

See  "Ejectment;"  "Quieting  Title;"  "Trespass 
to  Try  Title." 

ADVEBSE  P0SSESSI0I4. 

As  against  cotenants,  repudiation  of  cotenancy, 

see  "Tenancy  in  Common,"  8. 
Basements  by,  see  "Easements." 
Highway  by  prescription,  see  "Highways,"  1. 

Eridence. 

1.  Declarations  of  a  person  in  possession 
of  lands,  made  to  others  than  the  owner,  are 
to  be  considered  in  determining  whether  his 
possession  is  adverse  to  the  owner. — Lachausen 
T.  Laughter,  (Tex.  Civ.  App.)  23  S.  W.  513. 

Character  of  possession. 

2.  Testimony  by  defendant  that  the  land 
in  controversy  had  been  in  her  possession  for 
10  years,  and  that  she  had  paid  taxes  thereon 
for  that  time,  but  had  never  seen  it,  and  did 
not  know  how  it  was  inclosed,  if  inclosed  at 
all,  and  that  she  did  not  know  what  sort  of 
pt^ssession  her  tenants  had,  but  that  she  knew 
fhe  had  possession  of  it  by  tenants  who  paid 
the  rents  regularly  every  year,  does  not  show 
the  "actual  and  visible  appropriation  of  the 
land"  requipc^  by  Sayles'  Civil  St  art  8198, 
to  constitute  adverse  possession.  —  Brymer  v. 
Taylor,  (Tex.  Giv.  App.)  23  S.  W.  635. 


Of  public  land. 

3.  Possession  of  land  under  the  ImprcicdsB 
that  it  is  a  part  of  the  public  domain  in  not 
adverse. — B^umont  Lumb^  Co.  t.  Ballard. 
(Tex.  Civ.  App.)  23  S.  W.  920. 

Of  laud  dedicated  for  highway. 

4.  A  person  who  dedicated  land  to  a  dty 
for  use  as  streets  had  the  right  to  use  fnieh 
land  for  any  purpose  consistent  with  the  right 
of  the  city,  until  its  authorities  detomined  t* 
open  the  streets,  and  the  fact  that  the  land 
remained  inclosed  and  obstructed  after  the  dedi- 
cation, and  was  used  by  such  person  for  pas- 
turage or  the  growth  of  crops,  did  not  show  ad- 
verse possession,  as  against  the  city. — City  ct 
Little  Rock  v.  Wright  (Ark.)  23  &  W.  87«. 

Extent  of  possession — Limits  of  grant. 

B.  Where  a  junior  patent  interferes  with  a 
senior,  and  the  senior  patentee  is  not  in  po*- 
session,  the  junior  patentee's  actual  poasesaoo 
of  a  part  of  the  interference,  and  claim  to  the 
extent  of  his  patent  boundary,  is  an  adverw 
possession  of  tte  whole  interference. — WhitW 
County  Land  Co.  v.  Lawson,  (Ky.)  23  S.  W. 
369. 
Length  of  possession. 

8.  In  tro.«pass  to  try  title,  where  the  de- 
fendant pleading  the  utree-years  statute  of 
limitations  fails  to  show  title,  it  is  error  ta 
submit  to  the  jury  the  issue  raised  by  such 
plea.— Bailey  v.  Baker,  (Tex.  Civ.  App.)  2n  S. 
W.  454, 
Tacking. 

7.  YHiere,  in  partition,  certain  parties  were 
held  to  have  no  title,  any  right  they  had  ac- 
quired by  possession  prior  to  such  judgment 
was  thereby  canceled,  and  such  possession  can- 
not be  tacked  to  their  subsequent  poaaessioii, 
so  as  to  make  any  statute  of  limitations  avail- 
able.—Bailey  y.  Laws,  (Tex.  Civ.  App.)  23  S. 
W.  20. 

Color  of  title. 

8.  A  deed  having  on  its  face  the  essentia' t 
of  a  duly-registered  conveyance  is  admissible 
for  the  purpose  of  prescribing  land  under  thr 
five-years  statute  of  limitations,  without  proof 
of  its  execution,  though  an  affidavit  of  forgery 
has  been  made  against  it  —  Chamberlain  x. 
Showalter,  (Tex.  Civ.  App.)  23  S.  W.  1017. 

9.  In  an  action  by  L.  for  partition,  a  deer*"* 
was  rendered  in  favor  of  M.,  intervener,  for 
440  acres,  and  in  favor  of  defendant  W.  for 
200  acres,  as  his  homestead,  and  provided  that 
if  they  failed  to  agree  on  the  boundaries  of 
the   homestead   within   a   certain   time,    "theo 

are  hereby  appointed  commissioners"  to 

allot  the  land.  FlaintiS  and  other  defeodanu 
were  decreed  to  take  nothing.  Before  tinj 
agreement  was  made,  or  any  commissionen 
were  appointed,  W.  died.  In  the  mean  time  L. 
and  M.  agreed  on  an  equal  division  betwe«i 
them  of  the  land  decreed  to  the  latter,  and 
that  if  they  failed  to  agree,  the  division  should 
he  made  by  arbitrators,  and  deeds  passed. 
Thereafter  M.  conveye<l  one-half  of  his  remai>- 
me  interest  to  S.  &  J.,  and  afterwards  con- 
veyed to  B.  all  the  interest  in  such  land  de- 
creed to  him  in  such  action.  Held,  in  trespasi 
to  try  title  and  for  partition,  commenced  by  L. 
more  than  three  years  after  such  decree, 
against  all  the  other  parties  claiming  an  in- 
terest in  such  land,  that  the  judgment  in  the 
former  suit  was  res  judicata  of  the  title  at  th«t 
time,  and  that  the  defeated  parties  tierein  i> 
possession  could  not  set  up  the  three-years  stat- 
ute of  limitations,  since  their  possession  wat 
without  title  or  color  of  title.— Bailey  v.  Lawi, 
(Tex.  Civ.  App.)  23  S.  W.  20. 

Under  void  patent. 

10.  Adverse  possession  nndw  a  patent  raid 
for  want  of  authority  of  the  officer  issuing  it 
gives  no  prescriptive  title  under  the  three-.Tean 
statute  of  limitation.— Texas  Land  &  Mort:;.  I'^x 
T.  State,  23  S.  W.  258,  1  Tex.  Civ.  App.  61«. 
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Payment  of  taxes. 

II.  Thp  payment  of  taxes  by  the  claimant 
of  land  under  the  statute  of  limttationi  cannot 
be  assumed  from  the  fact  that  the  taxes  were 
assessed  to  claimant,  iTnd  uo  default  in  pay- 
ment was  proved,  since  claimant  in  such  case 
must  show  affirmatlTclj  that  he  paid  the  taxes, 
and  that  the  payments  were  concurrent  with 
possession.  —  Trinity  County  Lumber  Co.  ▼. 
Pinekard,  (Tex.  Civ.  App.)  23  S.  W.  720;  Id. 
1015. 

Advice  of  CotmseL^ 

See  "Malidoua  Prosecution."  2. 

Affidavit. 

For  writ  of  seqnestratioil,  see  "Sequestration." 
Xacessity,  see  "Criminal  Law,"  18. 

Agency. 

See  "Principal  and  Agent." 

Aiders  and  Abettors. 

Se«  "Criminal  Law,"  5,  6. 

Alcoholic  Idquors. 

See  "Intoxicating  Liquors," 

Alimony. 

See  "Divorce."  4-7. 

Amendment. 

Of  pleading,  see  "Pleading,"  10-13. 
Of  records,  see  "Records,    1. 
Of  statutes,  see  "Statutes,"  8. 

Ancient  Instruments. 

See  "Evidence,"  44-4a 

ANIMALS. 

Sale  of  stock,  see  "Sale,"  3,  4. 

Stock  killing  cases,  see  "Kailroad  Companies," 

28,  29. 
shipments,  see  "Carriers,"  11-14. 

Trespassing  animeds. 

1.  While  an  owner  of  uniuclosed  land  can- 
not recover  damages  done  by  stock  ranging 
over  it,  yet  one  who  opens  a  division  fence, 
even  on  his  own  land,  at  a  time  and  iindi-r 
circumstances  that  would  naturally  cause  his 
stock  to  go  into  his  neighbor's  pasture,  and 
there  remain,  is  a  trespasser,  and  is  liable  for 
the  injury  that  resulted  to  his  neighbor  there- 
from.—Claunch  V.  Osborn,  (Tex.  Civ.  App.)  23 
S.  W.  937. 

3.  In  an  action  to  recover  for  injuries  sus- 
tained by  plaintiff's  cattle  while  being  ejected 
by  defendant  from  his  iwsture.  the  court  re- 
fusal to  charge,  at  dcfonilaiil's  ronuest.  that  if 
defendant  had  a  fence  around  his  pasture, 
thowKh  not  a  legal  one,  and  there  were  gaps 
<lowu  at  times,  and  defendant  eudcavored  to 
keep  up  the  fence,  he  had  the  exclusive  right 
to  the  pasture,  and  the  right  to  remove  any 
cattle  therefrom.  Hdd  not  prejudicial  error, 
where  it  charged  that,  to  entitle  plaintiff  to  re- 
cover, the  cattle  must  have  been  lost  or  de- 
stroyed by  the  direct  act  of  defendant  in  eject- 
ing them  from  his  premises;  such  charge  be- 
ing more  favorable  to  defendant  than  the  one 
refused.— Jobe  v.  Houston,  (Tex.  Civ.  App.)  23 
S.  W.  408. 

8.  Where  defendant's  cattle  entered  through 
the  fence  around  plaintiffs'  range,  and  oom- 
mnnicated  a  disease  to  their  cattle,  defend- 
ant is  not  liable,  there  being  no  law  in  Texas 
compelling    the    owner    of    cattle    to    restrain 


them.  21  S.  W.  170,  reversed.  —  Clarendon 
Land,  Investment  &  Acency  Co.  v.  McClelland, 
(Tex.  Sup.)  23  S.  W.  576. 

Answer. 

See  "Pleading,"  6,  7. 

Antenuptial  Contracts. 

'Husband  and  Wife."  6. 


See 


APPEAL. 


i  APPELLATE  JURISDICTION. 
IL  REQUISITES. 

III.  PRACTICE. 

IV.  REVIEW. 
V.  DECISION. 

See,  also,  "Error,  Writ  of;"  "Kxceptlons,  Bill 
of;"  "New  Trial." 

Costs  on  appeal,  see  "Costs,"  2,  3. 

In  criminal  cases,  see  "Criminal  Law,"  78-114; 
"Homicide,"  55-67. 

Objections  to  evidence,  see  "Trial,"  5-8. 

Practice  on  appeal  from  inferior  courts,  vari- 
ance in  name  of  corporation,  see  "Corpora- 
tions." 7. 

Recognizance  in  criminal  cases,  see  "Bail,"  4r-9. 

Waiver  of  defects  in  pleading,  see  "Pleading," 
23-26. 

L  APPELLATE  JaRISDICTION. 

Appealable  judgments  and  orders. 

1.  A  judgment  not  disposing  of  the  subject- 
matter  of  controversy  as  to  some  of  the  {>arties 
who  appeared  is  not  a  final  judgment,  from 
which  an  appeal  will  lie. — Gulf  CHty  St  Rail- 
way &  Real-Estate  Co.  T.  Becker,  (Tex,  CHv. 
App.)  23  S.  W.  1016. 

2.  Nine  separate  suits  having  been  begun 
against  the  same  defendant,  the  court,  before 
trial,  ordered  them  consolidated.  After  trial, 
four  of  the  nine  were  disposed  of  by  separate 
verdicts  and  judgments.  The  record  8nowe<l 
that  these  four  were  tried  together,  and  that 
the  consolidation  continued  in  force,  but  did 
not  show  that  the  other  five  had  been  disposed 
of.  Held,  that  the  judgments  entered  were  not 
final,  so  as  to  support  a  writ  of  error,  while 
said  five  cases  remained  open. — Mills  v.  Paul, 
(Tei.  Civ.  App.)  28  8.  W.  395;  Same  v.  Bas- 
sett.  Id.  396;  .Same  v.  Cameron,  Id. 

Jurisdlotlonal  amount. 

8.  Under  Act  April  6,  1889,  (Gen.  I.«wb 
1880.  p.  l;il,)  providing  for  the  recovery  of 
claims  of  less  than  $50  against  railroad  com- 
panies, and  fixing  the  measure  of  d.-images  re- 
coverable as  the  claim  st<ed  for  >ind  an  attor- 
ney's fee,  to  be  assessed  by  the  court  or  jury, 
which  must  be  reasonable,  and  not  over  $10, 
and  which  can  be  recovered  only  in  case  certain 
formalities  are  complied  with  in  the  presenta- 
tion of  the  claim,  such  attorney's  fee  is  part  of 
the  matter  in  controversy,  and  not  costs,  with- 
in Const,  art  5,  i  16;  Rev.  St.  art.  1165,— 
giving  the  county  court  appellate  junsdiction  of 
cases  from  justice  courts  when  the  judgment 
appealed  from  or  the  amount  in  controver.sy 
exceeds  $20,  exclusive  of  costs. — Gulf,  C.  & 
S.  F.  Ky.  Co.  V.  Werchan,  (Tex.  Civ.  App.)  23 
S.  W.  30. 

4.  In  a  suit  for  damages  less  than  $20, 
when  the  pleadings  are  in  writing,  the  justice's 
failure  to  enter  on  his  docket  the  amount 
claimed  in  reconvention,  being  more  than  $20, 
will  not  deprive  the  county  court  of  jurisdic- 
tion of  defendant's  appeal.— Texas  &  P.  Ry. 
Co.  V.  Hayes,  (Tex.  Civ.  App.)  23  S.  W.  443. 

n.  REQUISITES. 
In  general. 

5.  Acts  Called'  Sess.  22d  Leg.  art.  1387, 
provides  that  an  appeal  to  the  court  of  civil 
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appeals  is  perfected  by  notice  of  appeal  within 
two  days  of  final  judKOient,  or  jadgment  refus- 
ing a  new  trial,  and  filing  an  appeal  bond  con- 
ditioned (article  1400)  to  pay  all  costs  below 
"and  which  may  accrue  in  the  court  of  civil 
appeals  and  the  supreme  court."  A  clerk's 
certificate  showed  notice  a  month  after  judg- 
ment, and  a  bond  conditioned  to  pay  all  costs 
accrued  below  "or  which  may  accrue  in  the 
ciTil  court  of  appeals."  Hdd,  that  snch  cer- 
tificate gave  the  court  no  jurisdiction  to  grant 
appellee'!]  motion  for  affirmance. — Schloss  v. 
Atchison,  T.  &  S.  F.  Ry.  Co.,  (Tex.  Civ.  App.) 
23  S.  W.  392. 

8.  Plaintiff  sned  defondnnt  in  her  own 
right  and  as  next  friend  of  her  minor  son. 
Judgment  was  rendered  for  plaintiff  as  to  the 
cause  of  action  in  her  own  right  and  for  defend- 
ant as  to  the  cause  of  action  of  the  minor. 
Defendant  appealed,  filing  a  bond  payable  to 
plaintiff  alone.  Plaintiff  filed  no  bond,  and  gave 
no  notice  of  appeal.  Held,  that  there  was  no 
.ippeel  from  the  judgment  as  to  the  son.— Texas 
ft  N.  O.  Ry.  Co.  T.  Sliinner.  (Tex.  Civ.  App.) 
23  S.  W.  1001. 

Time  of  taking. 

7.  Rev.  St.  art.  1389,  enacted  before  the 
creation  of  the  court  of  civil  appeals,  provided 
that  a  writ  of  error  might  be  sned  ont  at  any 
time  within  two  years  after  final  judgment. 
Act  1892,  taking  effect  SM)t8mber  Ist,  (G«i. 
Laws  1892,  c.  15,)  provided  that  a  writ  of  et^ 
ror  to  the  court  of  civil  appeals  mipht  be  sued 
out  at  any  time  within  12  mouths  of  final  judg- 
ment add,  that  this  latter  act  should  be  so 
(ronstrued  as  to  allow  a  writ  of  error  to  such 
court,  from  a  judgment  rendered  before  the 
date  of  the  taking  effect  of  the  act,  to  be  sued 
out  at  any  time  within  12  months  of  such  date, 
provided  that  it  be  done-  within  2  years  from 
the  rendition  of  the  judgment.  —  Compton  t. 
Ashley,  (Tex.  Civ.  App.)  23  S.  W.  487. 
Bond. 

8.  The  fact  that  an  appeal  bond  given  by 
r'niutiff  on  appeal  from  a  justice's  court  la 
signed  by  one  of  the  defendants  as  surety  is 
■o  ground  for  dismissing  the  appeal,  since  the 
approval  of  the  bond  by  the  justice  determines 
the  sufficiency  of  the  surety.— Voss  v.  feur- 
mann,  (Tex.  (5iv.  Anp.)  23  S.  W.  930. 

9.  Where  a  judgment  rendered  by  a  jus- 
tice of  the  peace  is  transferred  by  the  jnd^- 
ment  plaintiff  to  third  persons  before  an  ap- 
peal is  taken,  an  appeal  bond  afterwards  made 
to  such  plaintiff,  and  not  to  the  transforees.  is 
sufficient.— Wells-Fargo  Kn».  Co.  v.  Holliday, 
(Tex.  Civ.  App.)  23  8.  W.  91. 

10.  An  appeal  bond  is  not  insufficient  be- 
cause there  is  only  one  surety. — ^Long  v.  Cruger, 
(Tex.  Civ.  App.)  i23  S.  W.  242. 

11.  A  suroty  on  a  bond  for  costs  is  not,  by 
the  rendition  of  judguient  in  the  action  aeainst 
Ms  principal,  difgualifii-d  from  becoming  a  sure- 
ty on  the  appeal  bond.  Trammell  v.  Tranimcll, 
15  Tex.  291:  Saylor  v.  Marx.  56  Tex.  SH); 
Sampson  v.  Solinsky,  13  S.  W.  67,  75  Tex.  603, 
—followed.— Long  t.  Cruger,  (Tex.  Oiv.  App.) 
23  S.  W.  242. 

12.  Act  April  18,  1892,  requires  supersedeas 
bonds  to  be  conditioned  that  appellant,  in  case 
the  judgment  of  the  supreme  cotirt  or  court  of 
civil  appeals  be  against  him,  shall  perform  such 
jodgment,  and  pay  all  damages  awarded  there- 
by; and  cost  bonds  that  appellant  shall  pay  all 
costs  accrued  in  the  court  below,  and  which  may 
accrue  in  the  court  of  civil  appeals  and  su- 
preme court.  An  appeal  bond  obligated  appel- 
lant, in  case  the  judgment  of  "the  appellate 
court"  should  be  against  lilm,  to  perform  its 
jodgment,  and  pay  damages  and  costs  accrued  in 
the  court  below,  or  which  might  accrue  in  "the 
appellate  court."  Held,  that  the  phrase  "appel- 
late court"  sufficiently  described  whatever  court 
might  give  final  judgment  in  the  case. — Prewitt 
T.  Day,  (Tex.  Sup.)  23  S.  W.  982. 

13.  In  a  suit  to  foreclose  a  mortgage,  it  ap- 
peared that  the  land  had  been  conveyed  by  the 


original  mortgagor,  and  the  title  had  snccewlv^ 
ly  passed  to  each  of  eeverni  defendantB,  each 
one  of  whom  had,  in  tarn,  assumed  payment  of 
the  mortgage.  G.,  iu  whom  the  title  last  vest- 
ed, pleaded  over  against  his  grantor,  asking 
that  his  purchase  be  canceled  for  fraud.  A  de- 
murrer to  this  answer  was  sustained,  and  judg- 
ment rendered  against  defeudants  for  tlie 
amount  of  the  mortgage,  and  making  each  of 
defendants  liable  to  nis  predecessor  in  title  for 
such  part  thereof  as  the  latter  should  be  com- 
pelled to  pay.  G.  appealed,  assigning  as  error 
the  sustainiDj;  ot  the  demurrer  to  his  answer. 
Beld,  that  bis  appeal  bond  should  be  made  pay- 
able to  the  other  defendants,  as  well  as  to  plain- 
tiff, since  tbey  all  were  interested  adversely  ;o 
him.— Grant  v.  Cidlina,  (Tex.  Civ.  App.)  23  S. 
W.  994. 

'  14.  Under  Oen.  Laws  CaDed  Sess.  22d  Lee. 
p.  44,  art.  1404,  prescribing  as  the  condition  of  aa 
appeal  bond  "that  appellant  shall  prosecute  his 
appeal  with  effect,  and,  in  case  the  JDd?mei.t 
of  the  supreme  court  or  the  court  of  civil  aii- 
peals  shall  be  against  him,  he  shall  perform 
Its  judgment,"  a  bond  conditioned  that  appel- 
lant "shall  prosecute  tills  appeal  with  effect, 
and,  in  case  the  judgment  of  the  said  court  of 
civil  appeals  shall  be  against  the  defendants 
herein,  they  shall  perform  the  judgment."  etc., 
of  said  court,  and  pay  damages  awarded,  i* 
not  80  defective  as  to  deprive  the  court  of  civil 
appeals  of  jurisdiction  to  affirm  the  jadgmeot 
below  on  motion  of  the  appellee.— Davis  v.  Es- 
tes,  (Tex.  Civ.  Aw>.)  23  S.  W.  411. 

15.  Where  a  bond  states  that  defendant 
gave  notice  of  appeal,  but  the  language  thOTe- 
of  and  the  record  show  that  it  was  intended  to 
describe  the  plaintiff  as  appellant,  the  variance 
is  not  material. — Brown  v.  Shelton.  (Tex.  Civ. 
App.)  23  S.  W.  483. 

16.  On  an  appeal  to  the  county  court  from 
a  jvulgment  of  a  justice's  court  In  favor  of  de- 
fendant, a  bond  which  recites  that  the  judg- 
ment was  against  plaintiff  for  the  costs  of  the 

j  suit  sufficiently  describes  the  judgment,  thon^ 
it  fails  to  recite  the  further  provi&ious  of  the 
judgment  that  the  plaintiff  take  nothing  by  hi.« 
suit,  and  that  defendant  go  hence  without  day. 
and   fails  to  give  the  number  of  the  cau-sp  in 

1  the  justice's  court.— Brown  v.  Shelton,  (Tex. 
Civ.  App.)  23  S.  W.  483. 

DefectiTe  bond— BiKht  to  file  new  one. 

17.  Act  April  13.  1892,  (organizing  the  court 
of  civil  appeals,)  i  39,  provides  that  where  there 
is  a  defect  "in  any  appeal  or  writ  of  error  bond, 
on  motion  to  dismiss  the  same  for  such  defect, 
the  court  may  ollow  a  new  bond  to  be  filed. 
Rules  Ct.  Civ.  App.  8  (20  S.  W.  Hep.  vii.) 
provides  that  all  motions  relating  to  informali- 
ties in  bringing  a  case  to  the  court  shall  be 
filed  and  entered  in  the  motion  docket  on  or 
before  the  "Tuesday  next  before  the  day  on 
which  the  case  is  subject  to  be  called  for  sub- 
mission, otherwise  the  ground  of  objection  ahall 
IMS  waived;  and  such  filing  and  docketing  will 
be  sufficient  notice  of  the  motion.  Hrfrf  that, 
where  the  motion  to  dismiss  the  appeal  because 
of  a  defective  bond  is  entered  at  the  proper 
time,  to  entitle  the  appellant  to  file  a  new  bon<1, 
the  same  should  be  presented  liefore  the  hear- 
ing of  the  motion.— Texas  Mexican  Ry.  Co.  v. 
Cahill,  (Tex.  Civ.  App.)  23  S.  W.  45. 

Necessity  of  exceptions. 

18.  Under  Rev.  St.  art.  1318,  providing  that 
the  court's  charge  shall  be  filed,  and  shall  con- 
stitute imrt  of  the  record,  and  be  deemed  ex- 
cepted to,  and  subject  to  revision,  without  a 
bill  of  ex<>eptionB,  an  instruction  on  a  matter 
not  in  issnc  is  ground  for  reversal,  when  it  was 
assigned  below  on  motion  for  new  trial,  though 
it  was  not  excepted  to,  nor  a  countercharge  re- 
quested.—Atchison.  T.  &  S.  F.  R.  Co.  V.  aick, 
(Tex.  Civ.  App.)  23  S.  W.  833. 

19.  Where  a  case  is  before  the  appellate 
court  on  a  full  statement  of  facts,  as  well  as 
the  conclusions  of  the  trial  judge,  the  rule  re- 
quiring exceptions  to  have  been   taken  to  the 
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Snriinn  do<>s  not  apply. — Connplle  t.  Boberta, 
23  S.  W.  187,  1  Tex.  CiT.  App.  363. 
ITecessity  of  motion  for  new  trial 

20.  In  an  action  to  recorer  taxes  the  court 
of  appeals  will  reTiew  the  legal  question  aris- 
ing on  defendants*  plea  of  a  statute  exempting 
them  from  taxation,  though  there  had  been  no 
motion  for  a  new  trial,  or  a  separation  of  the 
law  and  the  facta  in  the  ded^n  of  th«  trial 
court. — Commonwealth  t.  Owensboro,  F.  of  R. 
&  G.  R.  B.  Co.,  (Ki-)  23  S.  W.  808;  Same  ▼. 
lx>uisTiUe  &  N.  R.  Co.,  Id.;  Same  t.  Blkton  & 
Ir.  K.  Co.,  Id.;  Same  t.  Mammoth  Care  R. 
Co.,  Id.;  Same  t.  Burnside  &  C.  R.  R.  Co., 
I<l.;  Same  t.  Hoilprenville  &  £.  Ry.  Co.,  Id.; 
Same  t.  Loaisville  Southern  R.  Co.,  Idj  Same 
T.  LonlRTille,  H.  &  W.  K.  Co.,  Id.;  Same  v. 
Ohio  Val.  Hj.  Co.,  Id.;  Same  t.  Louisrille,  St. 
L.  &  T.  Ry.  Co.,  Id.;  Same  t.  Rentueby  &  I. 
Bridge  Co.,  Id.;  Same  t.  Kentuckr  Biidland 
Ky.  Co.,  Id.;  Same  ▼.  Kensee  Coal  Co.,  Id.; 
Same  t.  Owensboro  ft  N.  R.  Co.,  Id. 

lU.  PRACTICE. 

Assignment  of  errors. 

21.  An  assi(?nment  of  error  that  "the  court 
erred  in  sustaining  exceptions  to  the  two  spe- 
cial aoswerH  of  defendant"  is  too  general  to 
require  consideration,  it  api)earing  that  there 
Tcere  two  special  exceptions  and  two  special  an- 
swers.— Brans  t.  Texas  Printing  &  Litbograidi- 
ing  Co.,  (Tex.  Ciy.  App.)  23  S.  W.  476. 

23.  An  as.signment  of  error  U  sufficient  if  so 
specific  as  to  enable  the  court  to  see  that  a 
particular  ruling  is  complained  of,  though  it 
does  not  state  the  grounds  on  which  the  ruling 
is  claimed  to  be  erroneous. — Clarendon  liand. 
Invest.  &  Agency  Co.  T.  McClelland,  (Tex.  Sop.) 
23  S.  W.  1100. 

28.  An  assignment  of  error,  that  "the  court 
should  have  granted  to  the  plaintiff  below  a 
new  trial  because  the  verdict  of  the  jury  was 
contrary  to  and  against  the  evidence."  is  too 
general. — ^Robinson  v.  Mclver,  (Tex.  Civ.  App.) 
23  S.  W.  U15. 

24.  An  assignment  of  error  that  "the  ver- 
dict is  against  the  evidence,  which  largelj^  pre- 
ponderates against  the  finding  of  the  jury," 
presupposes  that  there  is  eviilcnce  to  support 
the  verdict,  and  is  not  well  taken.— Pool  v. 
City  of  Jackson,  (Tenn.)  23  S.  VV.  57. 

2.7.  An  assignment  of  error  to  the  rendering 
of  judement  against  defi'ndant  because  plain- 
tiff was  guilty  of  contributory  negligence,  which 
was  the  cause  of  the  accident,  is  specific 
enough  to  require  consideration  where  the  evi- 
dence going  to  show  contributory  negligence 
was  pertinently  directed  to  one  act. — ^Texaa  & 
N.  O.  U.  Co.  T.  Hare,  (Tex.  Civ.  App.)  23  S. 
W.  42. 

26.  A  general  assignment  of  error  addressed 
to  the  refusal  of  four  special  instructions,  con- 
taining distinct  propositi"ns  of  law,  will  not  be 
considered  on  review. — ('ampbell  v.  Cornelius, 
(Tex.  Civ.  App.)  23  8.  W.  117. 

27.  An  assignment  of  error,  merely  stating 
that  the  verdict  is  not  supported  by  evidence, 
is  insufficient  to  be  considered  ou  appeal. — 
Texas  &  P.  Ry.  Q).  t.  Raney,  (Tex.  Civ.  App.) 
23  S.  W.  340. 

38.  Where  there  are  a  number  of  objec- 
tions in  the  record,  an  assignment  which  as- 
siKus  error  in  reference  to  them  generally,  and 
does  not  inform  the  court  of  the  nature  of  the 
point  intended  to  be  raised,  will  not  be  consid- 
ered.—Drake  V.  State,  (Tex.  Civ.  App.)  23  S. 
W.  308. 

2V.  An  assignment  of  error  which  states  that 
"the  evidence  in  this  case  shows  that  defend- 
ants did  not  violate"  the  contract,  and  that 
plaintiff  did  violate  it,  "and  by  a  subsequent 
contract  made  with"  a  third  person  "did  put 
himself  in  a  position  directly  antagonistic  to  de- 
fendants' interest,  and  did  thereby  forfeit  and 
violate  the  said  contract,"  is  sufficient  to  pre- 
sent the  question  as  to  whether  or  not  plaintiff's 
subsequent  contract  of  partnership  with  such 


third  person  was  ipso  facto  a  violation  of  Ma 
contract  with  defendants.— Bender  v.  Peyton, 
(Tex.  Civ.  App.)  23  S.  W.  222. 

30.  An  assignment  of  error,  though  briefed, 
vrill  be  presumed  to  have  been  waived  by  coun- 
sel for  failure  to  comply  with  either  of  court  of 
dvil  appeals  rules  24,  25,  or  31,  (20  S.  W. 
viii.,)  which  respectively  require  that  the  as-' 
signment  specify  the  grounds  of  error  relied  on, 
and  point  out  that  part  of  the  proceeding  con- 
tained in  the  recwd  in  which  the  error  is,  and 
that  there  should  be  subjoined  to  each  proposi- 
tion in  the  brief  a  statement  of  sucii  proceed- 
ings contained  in  the  record  as  will  be  sufficient 
to  explain  and  support  the  proposition,  with  a 
reference  to  the  pages  of  the  record.— Sloan  ▼. 
Thompson,  (Tex.  Civ.  App.)  23  S.  W.  613. 

31.  An  assignment  of  error  that  the  court 
erred  in  overruling  specified  exceptions  to  plain- 
tiff's petition  is  not  itself  a  proposition,  within 
the  meaning  of  rule  30  of  the  courts  of  civil 
appeals,  (20  S.  W.  Rep.  viii.,)  which  requires 
assignments  of  error  to  be  followed  by  appro- 
priate propositions  or  statements,  unless  the 
assignment  of  errors  is  itself  in  the  shape  of  a 

S<opoaition  to  be  maintained.  —  Chapman  t. 
rite,  (Tex.  Civ.  App.)  23  S.  W.  514. 

•^2.  An  assignment  that  there  was  error  In 
gnstaininc;  the  special  exceptions  to  defendant's 
answer  is  not  sufficiently  definite  to  be  noticed, 
there  being  several  exceptions,  some  of  whicli, 
at  least,  were  well  taken. — Texas  &  P.  Ry.  Co. 
V.  Donovan,  (Tex.  Civ.  App.)  23  S.  W.  735. 

:t3.  An  assignment  that  ''the  court  erred  in 
refusing  to  give  the  three  siiecial  instructions 
re<|uested  by  defendants,  numbered  1,  4,  and  6," 
is  too  general,  when  the  instructions  bear  upon 
different  and  distinct  issues. — W.igconer  t.  Dan- 
iels, (Tex.  Civ.  App.)  23  S.  W.  738. 

84.  An  assignment  of  error  based  on  "the 
refusal  of  special  charges  numliered  1  to  4,  in- 
clusive," is  bad,  where  each  charge  relates  to 
distinct  and  separate  questions. — Texas  Sc  P. 
Ry.  Co.  v.  Donovan,  (Tex.  Civ.  App.)  23  S. 
W.  735. 

Copying  assignments  of  error  in  brief. 

.HTi.  Wiiere  appellant's  assignments  of  error 
are  not  copied  m  his  twrlef,  as  required  by 
amended  rule  29  of  the  supreme  court  and  by 
the  rules  adopted  by  that  court  for  the  court  of 
civil  appeals,  such  assignments  cannot  be  con- 
sidered.—Harris  V.  Crabtree,  (Tex.  (Jiv.  App.) 
23  S.  W.  474. 

36.  Assignments  of  error  copied  into  appel- 
lant's brief,  without  b  'ng  supported  by  preposi- 
tions or  statements  as  required  by  the  rules, 
will  not  be  considered. — Parker  County  v.  Jack- 
son. (Tex.  Civ.  App.)  23  S.  W.  024. 

Record. 

.S7.  The  fact  that  appellants  were  pressed  for 
time,  after  getting  the  transcript,  to  get  it  filed 
within  the  required  time,  and  did  not  discover 
the  absence  of  the  judge's  certificate  of  approval 
of  the  statement  of  facts,  though  they  examined 
it  carefully,  is  not  a  sufficient  excuse  for  fail- 
ure to  have  the  omission  corrected  and  the  rec- 
ord complete  before  the  canse  was  submitted  on 
appeal,  where  it  was  not  submitted  until  about 
eight  months  after  the  transcript  was  filed.— 
CasweU  v.  Greer,  (Tex.  Civ.  App.)  23  S.  W. 
1002. 

38.  1  Sayles'  Civil  St  art.  1379a,  provides 
that  when  a  statement  of  facts  is  filed  after 
time,  and  the  party  filing  it  shows  that  he  ns^l 
due  diligence  to  obtain  the  judge's  approval 
and  signature  and  to  file  it  in  time,  and  that 
the  delay  resulted  from  causes  beyond  his  con- 
trol, the  court  shall  allow  said  statement  as 
part  of  the  record.  Beld,  that  an  affidavit  that 
the  statement  was  before  adjournment  pre- 
sented to  the  judge,  who  agreed  to  approve  and 
tile  it,  but  failed  to  do  so,  showed  no  sufficient 
I  diligence  on  the  part  of  appellant,  nor  any  re- 
versible error  of  the  judge,  since  appellant  could 
have  compelled  him  by  mandamus  to  settle  and 
I  sign  the  statement.    Osborne  t.  Prather,  18  S. 
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W.  613,  83  Tex.  208,  followed.— Worley  v.  Mc- 
Intlre,  (Tex.  Civ.  App.)  23  S.  W.  996. 

39.  An  agreed  statement  of  facta,  on  whicb 
a  case  is  tried  in  tlie  court  below,  and  which 
the  court  embodies  in  its  judgment,  is  sufficient, 
under  Rey.  St.  art.  1203,  to  authorize  a  re- 
vision of  the  judgment  on  matters  growing  out 
of  such  facts,  in  the  absence  of  a  statement  of 
facts  or  findings  of  fact  by  the  court,  or  an 
agreed  case  for  appeal,  under  articles  1333  and 
1414.— State  v.  Connor,  (Tei.  Sup.)  23  S.  W. 
1103. 

40.  \Vb«-e  the  record  shows  an  order  con- 
solidating nine  causes,  directing  that  they  be 
tried  as  one  cause  under  the  file  number  of  one 
of  the  causes,  and  that  thereafter  four  only  of 
the  causes  were  tried,  and  separate  verdicts  re- 
turned, and  separate  judgments  entered  in  each, 
the  transcript  will  be  stricken  fro.j  the  files, 
and  the  appeal  dismissed,  on  the  ground  that  no 
final  judgment  is  shown  to  have  been  rendered 
in  the  consolidated  cause.— ^Mills  v.  Paul,  23  S. 
W.  189.  1  Tex.  Civ.  App.  419. 

41.  Appellees,  by  consenting  to  the  filing  of 
a  transcript  after  time  allowed  by  rules,  are  not 
precluded  from  moving  to  have  the  transcript 
stricken  from  the  files  on  the  ground  that  it 
does  not  show  a  final  judgment.— Mills  t.  Paul, 
23  S.  W.  189,  1  Tex.  Civ.  App.  419. 

42.  A  motion  to  file  the  transcript  out  of 
time  must  be  supported  by  facts  in  excuse  of 
the  default,  either  verified  or  apparent  of  rec- 
ord.—Davis  V.  Estes,  (Tex.  Civ.  App.)  23  8.  W. 
411. 

48.  Defendant  employed  counsel  to  repre- 
sent it  throughout  the  cause,  and  paid  their 
fee.  After  tri.il  and  judgment  against  defend- 
ant, 88  id  coiinsel  perfected  an  appeal,  and  re- 
ceived the  transcript  in  due  time.  They  failed 
to  file  it,  however,  believing  that  their  serv- 
ices nere  no  longer  desired.  The  time  having 
expired,  plaintiff  asked  affirmance  of  judgment 
on  certificate,  when  defendant,  having  era- 
ployed  other  counsel,  obtained  the  transcript, 
and  asked  leave  to  file  it.  Defendant  had  nev- 
er discharged  Us  first  counsel,  and  supposed 
they  were  prosecuting  the  appeal  until  after 
the  certificate  for  affirmance  had  been  filed. 
ndd,  that  they  should  be  allowed  to  file  the 
transcript.- Western  Union  Tel.  Co.  v.  Walker, 
(Tex.  Sup.)  23  S.  W.  380. 

44.  Under  Sayles'  Civil  St.  arts.  1411,  1412, 
providing  that  the  transcript  on  appeal  shall 
contain  the  citation  and  return,  if  the  plead- 
ings or  judgment  do  not  show  an  appearance 
in  person  or  by  attorney,  it  is  not  enough  that 
the  judgment  recite  that  service  was  had. — Mc- 
Mickle  V.  Texarkana  Nat.  Bank,  (Tex.  Civ. 
App.)  23  S.  W.  428. 

45.  The  exclusion  of  evidence  will  not  be  re- 
viewed on  appeal  where  the  testiiuonjr  sought 
to  be  introduced  is  not  preserved  by  bill  of  ex- 
ceptions.—Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Row- 
laud,  (Tex.  Civ.  App.)  23  S.  W.  421. 

46.  The  refusal  to  allow  a  witness  to  answer 
a  question  cannot  be  considered  on  appeal  when 
it  does  not  appear  what  appellant  desired  or 
hoped  to  prove  by  the  answer,  or  what  the  an- 
swer would  have  been.— Reed  v.  Lilly's  Ex'r, 
(Ky.)  23  S.  W.  955. 

47.  The  admission  of  evidence  will  not  be 
reviewed  on  appeal  where  the  bill  of  exceptions 
does  not  state  the  objections  made.— Gulf,  C. 
&  S.  F.  Uy.  Co.  V.  Rowland,  (Tex.  Civ.  App.) 
23  S.  W.  421. 

48.  A  recital  in  a  bill  of  exceptions  that 
objection  to  the  introduction  of  a  deposition  in 
evidence  was  made  because  "neither  the  cap- 
tion nor  certificate  disclose  in  what  case  it  was 
taken,"  and  that  "written  notice  of  the  objec- 
tion was  served  on  the  adverse  counsel  before 
trial,"  sufficiently  shows  the  nature  of  the  ob- 
jection made,  and  the  service  of  written  notice 
thereof  on  the  adverse  counsel  before  trial. — 
Southern  Pac.  R.  Co.  v.  Royal,  (Tex.  Civ.  App.) 
23S.  W.  31C. 

49.  The  court  of  civil  npiioals  has  no  juris- 
diction to  try  a  case  where  the  transcript  fails 


to  show  that  notice  of  appeal  was  giren  in  the 
court  below,  as  required  by  Rev.  St.  art  1387. 
— Luckey  t.  Warren,  (Tex.  Cir.  App.)  23  8. 
W.  617. 

50.  An  assignment  of  error  on  a  point  on 
which  there  is  no  bill  of  exceptions  in  the  rec- 
ord cannot  be  considered  on  appeal. — Sloan  ♦. 
Thompson,  (Tex.  Civ.  App.)  23  S.  W.  6ia 

Beoord — Bringing  up  the  evidence- 
si.  Loose  documents  fonnd  among  the  pa- 
pers on  appeal,  not  identified  as  evidence  used 
in  the  lower  court,  cannot  be  noticed  as  sncfa. — 
Eastin  V.  Ferguson,  (Tex.  Civ.  App.)  23  S.  W. 
91& 

Cionfliot  In  record. 

58.  A  recital  In  a  Judgment  and  in  a  bill  of 

exceptions  that  the  court  dismissed  an  action 

as  to  all  the  members  of  a  firm  except  the  on>- 

through  which  it  had  been  served,   and   that  a 

motion  to  dismiss  as  to  the  firm  itself  had  been 

denied,  will  control  a  statement  in  the  cfaargp 

to  the  jury  that  the  action  had  been  dismissed 

as  to  all  parties  except  the  individual  partner 

served;   and  it  is  improper  to  permit  the  record 

on  appeal,  which  contains  no  final  disposition  of 

!  the  action  as  to  the  firm  itself,  to  be  amended 

I  nunc  pro  tunc  so  as  to  show  that  the  court  at 

I  the  trial  term  dismissed  as  to  the  firm  itaelf. — 

Frank  v.  Tatum,  (Tex.  Civ.  App.)  23  S.  W.  311. 

Contradicting  record. 

58.  When  the  transcript  on  appeal  shows 
that  a  certain  deed  was  dated  1888,  the  aflBda- 
rit  of  an  attorney  in  the  case,  showing  that  it 
in  a  clerical  mistake,  and  that  the  date  was 
1878.  cannot  be  considered.— Demps^  v.  Tay- 
lor, CTex.  Civ.  App.)  23  S.  W.  220. 
Hearing. 

54.  On  appeal  in  summary  proceedings  for 
the  disbarment  of  an  attorney,  tried  to  the 
court  without  a  jury,  the  cause  will  be  tried 
de  novo  in  the  supreme  court. — State  t.  Davis, 
(Tenn.)  23  S.  W.  ."iP. 

Behearing. 

65.  A  reheating  In  the  appellate  court,  on 
the  ground  that  there  was  error  in  tbe  tran- 
script filed  by  the  other  party,  will  not  be 
granted,  as  either  party  has  a  right  to  have  it 
corrected,  but  this  right  ceases  on  snbmisKioa 
of  the  cause  for  decision. — ^McMickle  t.  Tex- 
arkana Nat.  Bank,  (Tex.  Civ.  App.)  23  S.  W. 
428. 

Appeals  from  inferior  court. 

66.  Under  Rev.  St.  art.  316,  providing  that, 
on  appeal  from  a  justice's  court  to  tbe  county 
or  district  court,  either  party  may  plead  any 
new  matter,  except  that  no  new  cause  of  ac- 
tion shall  be  set  up  by  plaintiff,  nor  counter- 
claim by  defendant,  not  pleaded  in  the  court 
below,  though  defendant  allows  judgment  hy 
default  in  the  justice's  court,  he  may  answer 
in  the  district  court  on  appeal.— Texas  &  N.  O. 
R.  Co.  V.  Jones,  (Tex.  Civ.  App.)  23  S.  W.  424. 

■57.  Though  a  county  court,  on  dismissing 
an  appeal  from  a  justice  of  the  peace,  is  not 
authorized  to  awaid  a  writ  of  procedendo,  an 
order  in  its  judgment  that  "tbe  justice  coon 
proceed  with  the  execution  of  its  judgment''  i.i 
mere  surplusage,  and  harmless  error,  and  does 
not  vitiate  the  rest  of  the  judgment. — Llano 
Improvement  &.  Furnace  Co.  v.  White,  (Tex. 
Civ.  App.)  23  S.  W.  594. 

IV.  REVIEW. 
In  general. 

58.  On  appeal  from  dismissal,  on  demnrrer, 
of  an  injunction  against  an  issue  of  municipal 
bonds,  complainant,  in  his  motion  for  rehcai^ 
ing,  admitted  that  pending  the  appeal  the 
bonds  had  been  issued,  but  prayed  that  as  the 
judgment  a^nst  him  was  for  costs,  and  was 
an  adjudication  in  any  suit  by  the  city  arainst 
him  for  damages,  the  conrt  should  either  re- 
verse, or,  admitting  the  fact  that  the  bonds 
were    issued,    modify   the  Judgment    on    that 
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ground,  and  grant  complainant  costs  In  both 
courts.  Bdd,  that  the  court  could  not  take 
complainant's  facts  as  admitted  hj  the  demur- 
rer in  the  court  below,  and,  the  bonds  being  is- 
sued, the  question  was  narrowed  to  one  of 
oosts,  which  could  not  bu  considered.— Boltou  t. 
<■  ly  of  San  Antonio,  (Tyx.  Civ.  App-)  23  S.  W. 
S7». 

59.  Where  defendant  filed  no  motion  for  a 
new  trial,  and  his  irotion  to  set  aside  the  judg- 
ment for  alleged  error  in  refusing  to  strike  out 
the  amended  and  supplemental  petition  was 
not  filed  within  the  time  required  by  statute, 
the  motion  to  set  iiHide  the  judguient  cannot  be 
treated  as  a  motion  for  a  new  trial,  and  the 
alleged  error  is  not  brjusht  un  for  review  by 
an  appeal  from  the  decision  denying  the  mo- 
tion.—Childs  V.  Kansas  City.  St.  J.  &  C.  B.  R. 
Co.,  (Mo.  Sup.)  23  S.  W.  373. 

80.  The  grounds  of  the  motion  to  the  effect 
that  the  petition  states  no  cause  of  action  may, 
liowever.  be  considered  on  such  appeal,  since 
the  failure  of  the  petition  to  state  facts  con- 
stituting a  cause  of  action  is  an  error  appear- 
ing upon  the  face  of  the  record  proper. — Childs 
V.  Kan.-sas  City.  St.  J.  &  C.  B.  R.  Co.,  (Mo. 
Sup.)  23  S.  \V.  373. 

£stoppel  to  allege  error. 

61.  Inconsistency  in  instructions  given  at 
appellant's  request  is  no  ground  for  reversal. — 
(Ihurch  V.  Chicago  &  A.  R.  Co,,  (Mo.  Sup.)  23 

s.  w.  vm. 

Adhering  to  theory  pursued  below. 

63.  Where  an  action  against  a  carrier  for 
loss  of  goods  shipped  is  tried  on  the  theory 
that  the  bill  of  lading  issued  by  a  connecting 
<-arrier  was  adopted  by  defendant,  an  objection 
th.it  the  evidence  fails  to  show  that  the  bill  of 
lading  was  executed  by  or  on  behalf  of  the  de- 
fendant will  not  be  considered.— Gulf,  C.  &  S. 
V.  Ity.  Co.  T.  Ramey,  (Tex.  Civ.  App.)  23  S. 
W.  442. 

Beview    of    decision    of    intermediate 

court. 

68.  The  district  court  has  the  power,  on  ap- 
peal from  a  justice's  court,  to  determine  wheth- 
er a  counterclaim  set  up  by  defendant  was  ficti- 
tious, and  made  for  the  purpose  of  conferring 
jurisdiction  on  the  district  court,  and  its  de- 
termination, in  the  absence  of  a  statement  of 
facts  in  the  record,  is  final,  and  not  subject  to 
the  revision  of  the  court  of  civil  appeals. — Gal- 
veston, H.  &  S.  A.  Ry.  Co.  v.  Fussell,  (Tex. 
Civ.  App.)  23  8.  W.  »32. 

Presumptions. 

64.  In  trespass  to  try  title  by  the  heirs  of  a 
deceased  owner  of  a  head-right  certificate 
against  the  purchaser  thereof  at  an  admin- 
istrator's sale,  where  the  findings  of  the  trial 
court  identify  this  certificate  as  the  one  on 
which  a  patent  for  the  land  in  dispute  was  sub- 
sequently Issued  to  the  purchaser  by  the  estate, 
the  court  of  civil  appeals  will  presume,  in  the 
abscuco  of  the  patent  from  the  record,  that  it 
contained  the  usual  showing  that  it  was  issued 
by  virtue  of  a  location  of  the  head-right  certifi- 
cate purchased  at  the  administrator's  sale. — 
Flenner  v.  Walker,  (Tex.  Civ.  App.)  23  S.  W. 
1029. 

65.  It  appearing  by  the  decree  chat  oral  testi- 
mony was  heard  at  the  trial,  and  this  not  hav- 
ing been  brought  into  the  record,  it  will  be  pre- 
sumed that  the  findings  were  correct. — Car- 
p^iter  V.  EUenbrook,  (Ark.)  23  S.  W.  792. 

06.  On  appeal  from  a  decision  as  to  whether 
certain  land  was  detached  and  isolated  from 
other  public  land,  so  as  to  be  salable  to  persons 
not  actual  settlers  thereon,  as  provided  by  Act 
April  S,  1889,  the  record  showed  that  a  map 
was  introduced  presenting  the  situation  of  the 
land  in  question  with  reference  to  other  pub- 
lic lands,  but  it  did  not  appear  what  was  shown 
by  this  map.  which  was  not  a  part  of  the  rec- 
ord. Held,  that  the  map  would  be  presumed  to 
have  shown  facta  sustaming  the  decision  of  the 


lower   court.— Eastin   t.   Ferguson,    (Tex.   Civ. 
App.)  23  8.  W.  918. 

Bi.  The  action  of  the  court  In  refusing  in- 
structions will  not  be  considered  on  appeal 
when  the  instructions  which  were  given  are 
not  set  out  in  appellant's  abstract. — Dordanells 
Pontoon  Bridge  &  Tnmidke  Co.  T.  Shinn,  (Ark.) 
23  S.  W.  584. 
Weight  and  sufficiency  of  evidence. 

6bi.  In  an  action  for  money  alleged  to  have 
been  deposited  with  defendant,  plaintiff  testi- 
fied that  he  left  it  with  dofendaut  for  safe- 
keeping merely:  that  it  belonged  to  him  as 
guanlian  of  his  minor  chililreu,  and  that  defend- 
ant knew  this  fact,  and  had  refused  to  paj 
the  money  over  to  plaintitF  on  denuind.  De- 
fendant testified  that  the  money  had  been  left 
with  him  to  be  used  in  the  business  of  an  as- 
mciation  of  which  he  was  manni^er.  and  which 
had  since  become  insolvent.  UcM,  that  a  find- 
ing by  the  trial  court  in  plaintiff's  favor  would 
not  be  disturbed  on  appeal,  whore  it  further 
appeared  that  no  credit  had  ever  been  given 
plaintitF  for  such  sum  on  the  l>ooks  of  the  asso- 
ciation.— Lipscomb  v.  Parker,  (Tex.  Civ.  App.) 
23  S.  W.  1006. 

69.  Where,  in  an  election  contest  between 
the  opposing  candidates  for  the  office  of  county 
judge,  on  the  ground  that  illegal  votes  were 
cast  for  the  contestec,  both  the  contesting  board 
ami  the  court  of  common  pleas  decide  in  favor 
of  the  contestant  on  conflicting  evidMice,  the 
judgment  of  such  court  will  not  be  disturbed 
on  appeal. — Lunsford  v.  Culton,  (Ivy.)  23  S.  AV. 
94C. 

70.  The  finding  of  the  jury  will  not  be  dis- 
turbed on  appeal  unless  there  is  no  evidence  to 
support  it,  or  it  is  palpably  against  the  weight 
or  the  evidence.— Texas  &  N.  O.  Ry.  C3o.  t. 
liUdtke,  (Tex.  Civ.  App.)  23  8.  W.  82. 

71.  When  two  finaings  of  fact  by  the  trial 
court  lead  to  contradictory  conclusions,  the  ap- 
pellate court  will  examine  the  evidence  to  as- 
certain which  is  correct. — Kneeland  v.  McLach- 
len,  (Tex.  Civ.  App.)  23  S.  W.  309. 

Hatters  not  apparent  of  record. 

73.  A  finding  by  the  court  that  defendant  is 
liable  as  a  partner  on  a  note  exe::uted  by  a 
firm  will  be  reversed  on  appeal,  where  there  is 
no  evidence  in  the  statement  of  facts  that  he 
was  a  member  of  the  firm. — ^Nunu  v.  McCaus- 
land,  (Tex.  Civ.  App.)  23  S.  W.  418. 

73.  On  apiieal  fiom  a  judgment  in  a  jus- 
tice court  to  the  county  court,  defendants 
moved  to  strike  out  the  oral  pleadings  of  plain- 
tiff, on  the  ground  that  no  such  cause  of  ac- 
tion was  pleaded  below,  which  was  overruled. 
Bdd,  that  where  the  transcript  fails  to  dis- 
close what  the  pleadings  were  in  either  court, 
the  judgment  will  be  affirmed.— Patty  v.  Gib- 
son, (Tex.  Civ.  App.)  23  S.  W.  392. 

74.  In  the  absence  of  a  statement  of  facts, 
the  charge  of  the  court  cannot  be  reviewed. — 
McCormick  Harvesting  Mach.  Co.  v.  Gilkey, 
(Tex.  CHv.  App.)  23  S.  W.  325. 

75.  An  order  refusing  a  new  trial  fop  newly- 
discovered  evidence  cannot  be  reviewed  in  the 
absence  of  a  statement  of  facts  to  show  the 
importance  of  such  evidence. — ^Worley  v.  Mc- 
Intire,  (Tex.  dv.  App.)  23  8.  W.  99(J. 

Harmless  error. 

76.  Where,  in  an  action  against  a  railroad 
company  for  killing  plaintiffs'  mule.  It  appears 
that  the  mule  was  struck  by  defendant's  en- 
gine at  a  place  where  the  track  should  have 
been,  but  was  not,  fenced,  a  judgment  for  plain- 
tiff will  not  be  reversed  on  account  of  errors 
committed  on  the  trial,  since  no  other  judgment 
could  have  been  rendered  than  was  rendered. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Koska,  (Tex.  Civ. 
App.)  23  S.  W.  1002. 

77.  Error  in  submitting  to  the  jury  elements 
of  damage,  as  to  which  there  was  no  allega- 
tion or  evidence,  cannot  be  regarded  as  harm- 
less. In  the  absence  of  anything  in  the  record 
to  show  on  what  the  verdict  rendered  for  plain- 
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life  waa  based.— Gulf,  O.  &  S.  F.  Ry.  Co.  t. 
Uarton,  (Tex.  Civ.  App.)  23  S.  VV.  SU. 

76.  Wherf,  under  the  uncontradicted  evi- 
(lencc,  110  other  judstment  could  have  been  ren- 
dered than  that  which  was  rendered,  it  Is  im- 
inntrriiil  whether  or  not  errors  were  coin- 
luitted  by  the  giving  and  refusal  of  instructiona. 
—Smith  T.  Adams,  (Tex.  Civ.  App.)  23  S.  W. 
40. 

79.  An  error  in  the  conclusions  of  the  trial 
court  is  no  sronnd  for  reversal  where  the  same 
jiiditmMit  as  the  one  rendered  would  neces- 
sarily follow  correct  conclusions. — Mori'nn  v. 
Turner,  (Ti;x.  Civ.  App.)  23  S.  AV.  2S4;  Turner 
V.  McirKan,  Id. 

80.  A  mere  failure  to  charge  as  to  a  par- 
ticular point,  if  error,  is  one  of  oiuission.  and 
does  not  reouire  a  reversal.— Gulf,  C.  &  S.  F. 
Uy.  Co.  V.  Humphries,  (Tex.  Civ.  App.)  23  S. 
W.  65C. 

81.  An  error  in  aubmittiog  the  auditor's  ac- 
count to  the  jury  for  statement,  in  disregard  of 
llev.  St.  art.  1473,  making  such  report  conclu- 
sive unless  contradicted  by  exceptions  filed  be- 
fore trial,  is  not  ground  for  complaint  by  de- 
fendant, when  the  verdict  of  the  jury  for  all 
the  items  concluded  by  the  report  does  not  ag- 
gregate so  much  ns  the  bnlnnce  shown  by  the 
report  to  be  due  i>laintifif.— Aransas  Pass  L^nd 
Co.  V.  Hanaford,  (Tex.  Civ.  App.)  23  S.  W.  SCO. 
Harmless  error — RuUngs  on  evidence 

S2.  The  evidence  being  such  that  it  must 
bave  been  found  that  there  was  a  ratification 
of  a  c(>rtnin  deed  alleged  to  bave  been  obtained 
by  undue  influence,  the  admission  of  improper 
evidence  to  this  eflFect  was  harmless  error. — ^El- 
lis V.  Ellis,  (Tex.  Civ.  App.)  23  S.  W.  996. 

88.  Krror  in  excluding  testimony  Is  hanu- 
less  when  the  record  shows  that  the  party  oC- 
jocting  subsequently  got  the  benefit  of  the  testi- 
mony.—Illinois  Cent.  K.  Co.  v.  Spmee,  (Tenn.) 
23  S.  W.  211. 

84.  In  an  action  to  foreclose  a  chattel  mort- 
gage, to  render  the  exclusion  of  the  mortgage 
liarmloss  error,  defendants  must  affirmatively 
show  that  under  no  state  of  facta  which  plain- 
liif  could  ba^e  established  under  his  pleading 
cduld  he  have  ancceeded  in  maintaining  a  right 
:i},'ainst  them  under  the  mortgage. — Wynne  v. 
Admire.  (Tex.  Civ.  App.)  2;j  S.  W.  418. 

85.  Kxclusion  of  evidence  is  harmless  error 
where  there  is  other  uncontradicted  testimony 
to  the  same  effect. — Jones  v.  Malvern  Lumber 
Co.,  (Ark.)  23  S.  W.  079. 

Error  in  appellant's  favor. 

86.  A  party  cannot,  on  appeal,  take  an  ad- 
vantage of  an  error  in  an  instruction  in  his  own 
favor.— Intcriiiitional  Bldg.  &  Lionn  Ass'a  v. 
Fortassaiu,  (Tex.  Civ.  App.)  23  S.  W.  490. 

Objections  waived. 

67,  Under  rule  29  of  the  court  of  civil  ap- 
peals, (20  S.  W.  viii.,)  assignments  of  error 
not  copied  into  the  brief  of  apiwllnnt  will  be 
disregarded.  —  Blankenship  &  Blake  Go.  v. 
Kelly,  (Te.t.   Civ.  App.)  23  S.  W.  27. 

68.  An  assignment  of  error  which  is  not 
copied  in  the  briefs  cannot  be  considered  on  ap- 
peal.—Haney  V.  Franco-Texau  Land  Co.,  (Tex. 
Civ.  App.)  23  S.  W.  414. 

.  V.  DECISIOIT. 
Afilrmance. 

89.  Where  the  assignments  of  errors  are 
all  as  to  the  admission  or  exclnnon  of  evi- 
dence, and  the  statement  of  facts  is  not  signed 
or  approved  by  the  trial  jadge,  the  judgment 
will  be  aflirmed.— Caswell  v.  Greer,  (Tex.  Civ. 
App.)  23  S.  W.  331. 

Penalty  for  veKatioos  appeal. 

90.  Where  a  party  knows  that,  niider  the  de- 
cisions in  Texas,  the  owner  of  property  wrong- 
fully seized  and  taken  from  him  by  a  sheriff 
iiniler  an  execution  can  wcover  its  value, 
though  the  owner  bought  the  proi>erty  at  the 
■tieritf's  sale  for  a  less  amonnt,  an  appeal  taken 


by  him  from  a  judgment  so  holding  wfll  be 
treated  as  taken  for  delay,  subjecting  him  t» 
the    penalty    for    such    an    appeal.  —  Casey    t. 
f^haytor,  (Tex.  Civ.  App.)  2J  S.  W.  1U4. 
Dismissal. 

91.  When  the  only  assignment  of  oror  is 
based  on  a  statement  of  the  judge  below,  cau- 
toined  in  a  certificate  which  has  been  stricken 
from  the  record,  there  is  uothin;  left  to  re- 
view, and  tlie  appeal  will  be  dismissed.- City  of 
Ki  .Paso  v.  Dickens,  (Tex.  Civ.  App.)  23  S. 
W.  2S3. 

Beversal. 

93.  In  an  action  for  services,  and  for  the 
rental  of  certain  boats,  defendant  reconvened 
for  damages  for  failure  of  plaintiff  to  furnish 
certain  other  boats,  as  he  had  agreed  to  do.  and 
also  pleaded  the  statute  of  limitations.  There 
was  a  judgment  against  plaintiff  on  the  plea  of 
limitation,  and  in  his  favor  on  the  plea  in  re- 

I  convention.    He   appealed   from    the  judgment 
'■  against  him,  but  defendant  did  not  appeal  from 
I  the  judgment  against  him  on  the  plea  in  re- 
I  convention.    Beld,  that  the  reversal  of  the  judg- 
ment on  such  appeal,  without  restriction,  work- 
I  ed  a  reversal  as  to  all  issues,  and  the  judgment 
I  on  the  plea  in  reconvention  was  not  a  bar  t» 
i  the  claim   for   damages   thereon   on   a   second 
trial.— Watklna  v.  Junker,  (Tex.  Oiv.  App.)  23 
.S.   W.  802. 

Bendering   such   judgment    as   lower 
court  should  have  rendered. 
vs.  The  statute  (Called  Sess.  22d  I>g.  p.  31> 
ixwides  that  on  reversal  of  the  judgment  be- 
'  low    the    court    of    civil    appeals    shall    render 
such  judgment  as  the  court  below  shoubl  have 
rendered,    except    when    some    matter   of    fact 
!  must  Im>  ascertained,  or  damaws  assessedi.  or 
the  matter  is  uncertain,  when  the  caus*  shait 
be   remanded    for   new   trial.     An   action    for 
breach  of  warranty  having  been  tried  without  a 
jury,   and  ]udguioiit   rendered  for  plaintiff,  de- 
I  fendant    appealed.     Plaintiff    confessed    one   of 
I  the  errors  assigned,  and  moved  to  reverse,  and 
'  remand  for  new  trial,  to  allow  him  to   raal^e 
certain  proof  necessary  to  support  a  jnd;n»ent. 
which  he  had  failed  to  make  below.    Beid,  that 
the  court  was  bound  to  render  judgment,  and, 
his   motion  being  denied,  plaintiff  might    with- 
draw   his    confession    of    error.  —  Maverick    v. 
Kouth,  (Tex.  Civ.  App.)  23  S.  W.  596. 

Modaflcation  of  judgment. 

94.  A  jtidguieiit  for  the  recovery  of  land, 
which  docs  not  provide  in  express  terms  for  the 
issuance  of  a  writ  of  possession,  will  In?  re- 
formed on  appeal.— Willfcum  v.  Tow.  (Tex.  Civ. 
App.)  23  S.  W.  853. 

'.'5.  Where  one  has  prosecuted  an  action  to 
have  a  trust  declared  in  land,  she  cannot  ou 

i  appeal,   after  reversal   of  a   favorable  decree. 

I  have  a  decree  therein  to  enforce  a  vendor's  Hen 
on  the  theory  of  a  sale. — McDonald  t.  Hooker. 
(Ark.)  23  S.  W.  678. 

96.  An  error  as  to  the  amount  of  a  judg- 
ment, owing  to  an  improper  computation  of  in- 
terest, will  be  corrected  on  appeal,  though  it 
is  in  aiipellee's  favor,  where  he  calls  it  to  the 
attention  of  the  court  by  cross  assignmenta  of 
error.— Morgan  v.  Turner,  (Tex.  Civ.  App.)  23 
S.  W.  284;  Turner  v.  Morgan,  Id. 

When  new  trial  had. 

•7.  While  cases  tried  by  the  court  withoot 
a  jury  will  ordinarily  be  finally  disposed  of  on 
appeal,  such  diqiosition  will  not  be  made  where 
the  court  has  erroneously  ordered  a  nonsiric 
at  the  close  of  plaintiff's  evidence;  and  die  case 
will  be  remanded  for  a  new  trial,  to  enable  de- 
fendant to  make  his  defense. — Perry  v.  Blaker. 
(Tex.  Cliv.  App.)  23  S.  W.  804. 

96.  Where  a  judgment  on  a  verdict  for  plain- 
tiff on  two  items  distinctly  separable  on  the 
pleadings  and  proof  is  reversed  solely  on  the 
ground  that  plaintiff,  as  a  matter  of  law,  was 
not  entitled  to  recover  on  one  of  the  items,  and 
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that  the  jnrj  should  hare  been  directed  to  find 
for  defendant  on  that  item,  aad  the  canse  in 
remanded  "for  further  proceedings  consistent 
'with  this  opinion,"  the  trial  court  is  not  requir- 
ed to  retry  the  issues,  but  may  render  judg- 
ment for  the  item  as  to  which  there  was  no  er- 
ror.—Garnett  V.  Farmers'  Xat.  Bank,  (Ky.)  23 
&  W.  866. 

Sxcessive  judgment — AflBrmance  on  re- 
mitting excess. 
Sra.  Where,  on  a  motion  by  defendant  for 
Dew  trial,  the  conrt  rulea  that  certain  instruc- 
tions were  erroneous  as  to  one  of  pLiiutiff's 
oanscs  of  action,  and  the  latter  undertakes  to 
.avoid  a  new  trial  by  entering  a  remittitur,  but 
fails  to  remit  enough,  plaintiff  will  be  permitted 
to  remit  in  the  supreme  court  the  balance  of  the 
amount  improperly  recovered.  —  Warder  t. 
Henry,  (Mo.  Sup.)  23  S.  W.  776. 

100.  Such  remittitur  will  not  be  refused,  on 
objection  of  the  sureties  on  the  appeal  bond, 
because  defendant  has  become  insolvent  sinc^ 
the  appenl  was  taken.— Warder  v.  Henry,  (Mo. 
Sup.)  23  S.  W.  776. 

101.  Where  plaintiff's  injuries  are  external 
and  obTiou.s  to  the  jury,  and  their  permanency 
has  been  testified  to  by  his  doctors  as  well  as 
l>y_  himself,  the  verdict  being  for  less  than  one- 
third  of  the  amount  sued  for,  the  court  will  al- 
low plaintiff  to  remit  the  amount  he  has  wrong- 
fully been  allowed  to  tuutify  to  as  his  expense 
incurred  for  drugs,  and  will  refuse  to  reverse 
for  that  error.  Itailway  Co.  r.  M'esch,  22  S. 
W.  957,  85  Tex.  5D4,  distinguished.— <ialreston, 
H.  &  S.  A.  Uy.  Co.  T.  Duelm,  (Tex.  Civ.  App.) 
•Si  a.  W.  596. 
Mandate  and  proceedings  below. 

108.  Where  the  supreme  court  remands  a 
case,  with  directions  to  the  lower  coort  to  as- 
certain the  amount  of  certain  taxes  paid  by 
plaintiff,  and  to  euter  judgment  In  his  favor, 
defendant,  who  failed  to  question  the  legality 
of  the  taxes  on  the  first  trial,  cannot  raise  that 
objection  on  the  retrial  in  the  court  below. — ^Pit- 
kin V.  Shacklett,  (Mo.  Sup.)  23  S.  W.  8S4.  ; 

103.  Where  a  case  is  revors-d  for  failure  of  i 
the  court  to  give  a  requested  instruction,  on  a 
second  trial  the  refused  instruction  is  the  law  i 
of  the  case.— Texas  &  P.  Ry.  Co.  v.  Nix,  (Tex. 
Civ.  App.)  23  S.  W.  328.  I 

104.  where,  on  appeal,  the  judgment   is  re- ! 
verseil,  and  the  cause  merely  remanded  for  a 
new   trial,   without   directions,   trial    should   be  . 
had  as  if  the  cause  had  never  been  tri<Kj  at  nil. 
— Ogden  V.  Boss*.,  (Tex.   Civ.  App.)  23  S.  W.  ' 
730.  ! 

APPEARANCE.  I 

Oeneral  appearances.  ' 

1.  JiJxcepting  after  judgment  by  default,  and 
fdving  notice  of  appeal,  does  not  constitute  an  ] 
appearance,  so  as  to  cure  defective  return  of 
service  of  process. — IJ.'ino  Improvement  &  Fttr- , 
nace  Co.  v.  Wntkins,  i Tvx.  Civ.  .\^,\^.)  23  S.  W.  . 
612:    Same  v.  Eubanks,   Id.  013.  I 

SCest  as  waiver  of  objections.  | 

2.  Where  nonresidents,  who  are  served,  | 
where  they  reside,  with  summons  in  a  person-  ) 
nl  action,  voluntarily  appear  and  answer,  they 
thereby  waive  objection  to  jurisdiction,  and  the 
<-ourt  may  set  aside  an  order  made  on  the 
previous  day  of  the  same  term,  discharging 
such  nonresidents  from  the  suit. — Bartley  v. 
Conn,  (Tex.  Civ.  App.)  23  S.  W.  382. 

Application. 

For  new  trial,  see  "Xew  Trial,"  1, 

Appointment. 

Of  administrator,  see  "Executors  and  Admin- 
istrators," 1, 


ABBITBATION  AND  AWARD. 

Power  of  guardian  to  submit  to,  see  "Guardian 
and  Ward,"  4. 

Validity  of  aabmission. 

1.  District  court  rule  No.  47,  providing 
that  no  agreement  between  atlorneys  or  par- 
ties touching  any  suit  pending  will  be  enforced 
unless  in  writing  and  filed  as  part  of  the  rec- 
ord, does  not  forbid  an  oral  agreement  for  ar- 
bitration of  matters  in  controversy  in  a  pend- 
ing suit.- Faggard  v.  Williamson,  (Tex.  Civ. 
App.)  23  S.  W.  557. 

3.  A  testator  having  divided  his  estate 
equally  among  his  children,  portions  thereof 
were  set  apart  to  some  of  the  devisi»ps  in  par- 
tial satisfaction  of  their  Interests.  Thercaftet 
the  devisees  and  legatees,  together  with  the  ex- 
ecutor, who  had  a  claim  against  thr-  estate, 
agreed  "to  snbmit  to  arbitration  all  matters  in 
dispute  between  them,  or  either  of  them,"  and 
the  executor,  and  to  "determine  the  amount  re- 
ceived by  each  legatee,  and  the  amount  that 
each  is  now  entitled  to  out  of  the  estate."  flcM, 
that  as  the  submission  Involved  a  controversy 
between  the  devisees  and  legatees  themselves, 
as  well  as  between  them  and  the  executnr,  if 
the  submission  was  Invalid  as  to  any  nf  them 
it  was  invalid  as  to  all.  21  S.  W.  9*^,  re- 
versed .—For  tune  T.  Killebrew,  (Tex.  Sup.)  1^ 
S.  W.  976. 
Award. 

8.  When  arbitrators  have  made  an  award 
according  to  the  terms  of  the  submission,  and 
have  afterwards  assumed  to  make  a  supple- 
mental award  not  within  said  terms,  the  first 
award  is  not  impaired,  though  the  second  be 
void.- Eddy's  Ex  r  v.  Northup,  (Ky.)  23  S.  W. 
353. 

4.  On  certiorari,  devisees  and  legatees,  to- 
gether with  the  executor,  w^ho  had  a  claim 
against  testator's  estate,  agreed  to  submit  to  ar- 
bitration matters  in  dispute  relating  to  the  dis- 
tribution of  the  estate.  The  agreem-nt  for 
submission  gave  the  arbitrators  authority  only 
to  ascertain  the  share  which  each  devisee  or 
legatee  was  entitled  to  receive,  and  the  amount 
to  be  charged  on  each  share  in  favor  of  the  ex- 
ecutor. Ilrld,  that  the  arbitrators  had  no  pow- 
er to  award  land  belonging  to  the  estate  to  the 
executor  in  part  payment  of  the  debt  due  him. 
21  S.  W.  986.  reversed.— Fortune  v.  Killebrew, 
(Tex.  Sup.)  23  S.  W.  976. 
Judgment  on  award. 

6.  Since  the  power  conferred  upon  the  dis- 
trict court  to  enter  a  judgment  upon  an  nwiird 
ill  a  case  not  pending  before  it  is  purely  stat- 
utory, and  the  award  is  void  if  there  bo  no 
agi'i-t'uient  binding  on  all  parties  to  the  submis- 
sion, or  necessary  parties  do  not  join  therein,  or 
if  the  arbitrators  determine  matters  not  submit- 
ted, or  fail  to  determine  those  that  are  submit- 
ted, a  judgment  entered  on  such  award  is  also 
void.  21  S.  W.  986,  reversed.— Fortune  v.  Kil- 
lebrew, (Tex.  Sup.)  23  8.  W.  976. 

6.  Such  judgment  is  not  rendered  valid  by 
the  fact  that  the  parties  failed  to  object  to  its 
rendition.  21  S.  W.  986,  reversed.- Fortune  v. 
Killebrew,  (Tex.  Sup.)  23  S.  W.  976. 

Argroment  of  OoonseL 

See  "Criminal  Law,"  25-30;    "Trial,"  9-1& 

Arms. 

See  "Carrying  Weapons." 

ARREST. 

On  criminal  charge — Warrant. 

When  a   lawful   warrant   for   an  arrest 

has  been  issued,  and  placed  in  the  hands  of  a 

Of  guardian,  see  "Guardian  and  Ward,"  1,  2.    marshal   or  sheriff,   the   fact   that   hia  deputy 


Of  receiver,  see  "Receivers,"  1. 


mokes  the  arrest  without  having  the  warrant 
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ia  hia  possession  doea  not  reader  th*  DrinciiMtl 
civilly  liable  to  the  person  arrested.  22  S.  \V. 
e2,  reversed.— Cabell  t.  Arnold,  (Tex.  Sap.)  23 
S.  W.  646. 

Assault  and  Batteiy. 

With  intent  to  lull,  see  "Homicide."  28,  29. 
AsBessment. 

For    improvements,    see    "Municipal    Corpora- 
tions."'^ 16.  17. 

Assets. 

See  "Executors  and  Administrators,"  6. 

ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Credit- 
ors." 
Of  errors,  see  "Appeal,"  21-34. 
Of  judgment,  see  "Judgment "  39. 
Of  lease,  see  "Landlord  and  Tenant,"  5. 

What  ooDstitutes. 

1.  In  an  action  against  a  railroad  company 
for  damages  from  fires  set  on  its  right  of  way. 
it  appeared  that  one  fire  occurred  while  a 
tenant  was  holding  over  after  the  expiration 
of  his  lease;  that  two  months  thereafter  plain- 
tiff and  sach  tenant  made  a  new  lease,  dated 
on  the  day  the  prior  lease  expired,  which  con- 
tained new  provisions;  that  it  stipulated  that 
plaintiff  relinquished  all  claims  for  fire  from 
the  railroad  after  the  date  of  execution  of  such 
lease.  Held,  that  such  lease  was  equivalent  to 
an  assignment  to  plnintilf  of  the  tenant's  claim, 
if  he  had  any,  against  defendant  for  damB,;e 
■caused  by  such  fire.— Gulf,  C.  &  S.  F.  By.  Co. 
v.  Gusenberry,  (Tex.  Civ.  App.)  23  S.  W.  851. 

Of    unearned     salary    by    government 
employe. 

a.  An   assignment  of  his   unearned  salary 
by  a  government  employe  is  void,  as  against 
public  policy. — State  v.  Williamson,  (Mo.  Sup.) 
23  S.  \V.  1054. 
Equitable  assignment. 

8.  One  R.^  who  was  indebted  to  plaintiff, 
executed  to  him  the  following  instrument:  "I 
have  in  trust  for  [plaintiff]  $.S25,  which  money 
I  have  left  at  Messrs.  C.  &  B."  At  that  time. 
C.  &  B.  owed  R.  $332.  Hdd,  that  the  instru- 
ment operated  as  an  equitable  assignment  to 
the  extent  of  .^25  of  R.'s  claim  against  C.  & 
B.,  though  not  accepted  by  them,  and  plaintiff 
was  not  affected  by  a  garnishee  process  after- 
wards served  by  a  judgment  creditor  of  R. — 
Stillson  V.  Stevens,  (Tex.  Civ.  App.)  23  S.  W. 
322. 

Equities  enforceable  against  assignee. 

i-  Contractors  who  have  taken  a  subscrip- 
tion list  in  aid  of  the  railroad  from  the  com- 
pany by  assignment  subject  to  the  conditions 
of  the  contract  between  the  company  and  the 
subscriber's  committee,  to  which  said  con- 
tractors too  are  parties,  cnnnot  enforce  a  sub- 
scription against  the  defense  of  nonperform- 
ance by  the  company.  —  McFarland  v.  L^on, 
I.  Civ.  App.)  23  S.  —    "• 


(Tex. 


App.)  23  S.  W.  554. 


ASSIQNMENT  FOR  BENEFIT 
OF  OBEDITOBS. 

See,  also,  "Fraudulent  Conveyances." 

Assignment  or  mortgage. 

1.  An  instrument  executed  by  an  Insolvent, 
purporting  to  convey  absolutely  all  his  property 
to  a  trustee,  and  which  states  that  it  is  "to  se- 
cure," and  is  "intended  as  a  mortgage  to  se- 
cure," debts  dne  a  part  only  of  his  creditors, 
and  authorizes  the  trustee  to  sell  the  property, 
and  prefer  certain  of  such  creditors,  is  a  valid 


mortga^se  with  a  power  of  sale,  and  not  a  gen- 
eral assignment.— Laird  v.  Weis,  (Tex.  Sup.i  i3 
S.  W.  864. 

Consent  of  creditors  to  assignment. 

2.  Acceptance  of  a  deed  of  trnst  for  the 
benefit  of  certain  creditors,  by  the  trustee,  will, 
in  the  absence  of  a  repudiation  of  the  deed  by 
them,  inure  to  their  benefit. — Bank  of  California 
V.  MarshaU,  23  S.  W.  246,  1  Tex.  Civ.  App. 
704. 

Effect  on  land  previously  conveyed  by 
unrecorded  deed. 
8.  Tlie  fact  that  an  assignor  for  the  ben- 
efit of  creditors  conveyed  away  land,  by  a  dee\' 
not  recorded,  before  executing  the  deed  of  as- 
signment, does  not  divest  the  assignee  of  tb,' 
legal  title,  so  as  to  enable  a  judgment  credit->r 
of  the  assignor  to  fix  a  lien  on  the  land  by  the 
subsequent  record  of  his  judgment. — Ton  Stein 
V.  Trexler,  (Tex.  Civ.  App.)  23  S.  W.  1(M7. 

Necessity  of  recording. 

4.  Though  Gen.  St.  c.  24.  {  10.  provide* 
that  no  deed  of  trust  or  mortgage  conveying  a 
legal  or  equitable  title  shall  be  valid  against 
creditors  until  acknowledged  and  lodged  for 
record,  a  general  assignment  for  benefit  of 
creditors,  duly  executed  and  delivered  to  the 
assignee,  vests  in  him  an  equitable  title.  tbotKh 
not  yet  recorded;  and  a  creditor  then  attach- 
ing acquires  only  an  equitable  right,  to  which 
an  equity  prior  in  point  of  time  is  superior- 
First  Nat.  Bank  v.  D.  Keefer  Milling  Co.. 
(Ky.)  23  S.  W.  675. 

o.  Creditors,  beneficiaries  of  their  debtor'* 
deed  of  trust  of  his  property  to  secure  his 
debts  to  them,  need  not  accept  the  deed  in  or- 
der to  make  it  effective  against  a  subsequent 
attachment  lien,  since  the  trustee's  acceptance 
inures  to  their  benefit.  Bank  v.  MarshalL  23  S. 
W.  246,  followed.  —  Alliance  Milling  Co.  v. 
Eaton,  (Tex.  Civ.  App.)  23   8.  W.  4B6. 

Bights  of  creditors  —  Claiming  under 
and  against  assignment. 
6.  A  judgment  creditor  of  an  insolvent, 
who  has  made  an  assignment  for  the  benefit  of 
creditors,  cannot  accept  dividends  from  the  as- 
signee, and  at  the  same  time  subject  to  the 
lien  of  his  judgment  lots  conveyed  nway  by  the 
insolvent,  by  nn  unrecorded  deed,  before  making 
the  assignment,  but  for  which  the  assignee  it- 
ceived  the  purchase  money. — ^Von  Stein  v.  Trex- 
ler, (Tex.  Civ.  App.)  23  8.  W.  1047. 

Associations. 

See  "Corporations." 

ASSUMPSIT. 

See,  also,  "Evidence."  63,  64. 

Evidence. 

1  In  an  action  by  a  lumber  broker  against 
lumber  manufacturers  for  commissions  and 
money  advanced  tmder  a  contract  with  defend- 
ants to  exert  himself  to  sell  all  the  lumber  cnt 
at  their  mill  during  a  certain  year,  defendants 
claimed  damages  for  breach  of  contract.  In  that 
plaintiff  failed  to  sell  all  the  lumb»'  cnt  by 
them,  and  became  the  manning  partner  in  ii 
firm  operating  a  competing  mill,  while  plaintiff 
claimed  that  defendants  sold  their  best  lumber, 
and  were  unable  and  failed  to  till  his  ordmi. 
Held,  that  it  was  not  error  to  admit  evidence  to 
show  the  amonnt  and  different  daises  of  lum- 
ber that  should  be  carried  in  stock  by  a  mill  to 
enable  it  to  fill  the  usual  run  of  orders. — Bender 
V.  Peyton,  (Tex.  Civ.  App.)  23  S.  W.  222. 

3.  In  an  action  by  a  lumber  broker  against 
lumber  manufacturers  for  commissions,  plain- 
tiff testified  that  he  and  one  of  defendants 
had  an  accounting;  that  they  agreed  to  all 
matters  except  commissions  claimed  by  de- 
fendants on  sales  made  by  them  during  the 
latter  half  of  such  year,  and  on  lumi>er  on  hand 
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at  the  end  of  the  year;  and  that  a  memorandnin 
vroB  made  out  at  the  time  as  a  basis  to  act  on. 
Held,  that  it  was  not  error  to  admit  such  mem- 
orandum in  evidence,  with  instructions  to  the 
Jury  that  it  was  admitted  as  bearins  on  the 
question  of  general  indebtedness,  and  not  as 
an  account  stated.— Bender  t.  Peyton,  (Tex. 
Civ.  Adp.)  23  S.  W.  222. 

Assumption  of  Bislcs. 

See  "Master  and  Servant,"  38-41. 

ATTACHMENT. 

See,  also,  "Execntion:"    "Garnishment." 
lilabilit.v  of  sheriff  for  unlawful  seizure,   see 
"Sheriffs  and  Constables." 

When  authorJEed. 

1.  Plaintiff's  right  to  attachment  is  not  im- 
paired by  the  fact  that  he  has  collateral  secu- 
rity for  part  of  his  debt. — Branshaw  ▼.  Tinsley, 
(Tex.  Civ.  App.)  23  S.  W.  184. 
Issuance  of  second  writ. 

3.  Under  Saylcs*  Civil  St.  art.  161,  provid- 
ing that  several  writs  of  attachment  may  b« 
issued  at  the  same  time,  or  in  succession,  and 
sent  to  different  counties,  a  second  attachment 
may  be  issued  two  months  after  the  filing  of 
the  petition  and  affidavits,  without  the  filing  of 
a  uew  petition  and  affidavits.  —  Branshaw  ▼. 
Tinsley,  (Tex.  Civ.  App.)  23  S.  W.  184. 

Bonds. 

5.  Where  a  debt  is  alleged  against  only 
one  defendant,  and  an  attachment  sought 
against  his  property,  the  attachment  bond  is 
properly  made  payable  to  him  alone.— Branshaw 
V.  Tinsley,  (Tex.  Civ.  App.)  23  S.  W.  184. 
I>evy  on  homestead. 

4.  A  levy  of  attachment,  void  because  the 
property  levied  on  is  defendant's  homestead,  is 
not  given  validity  by  a  subsequent  abandon- 
ment of  the  homestead.  —  Myers  v.  Pazton, 
(Tex.  ClT.  App.)  28  S.  W.  284. 

Iiien. 

6.  A  leasehold  estate  Is  not  personal  proper- 
ty, but  a  special  estate  in  land,  and  an  attach- 
ment lien  obtained  In  the  county  court  is  not 
lost  by  failure  to  have  It  foreclosed  In  the  judg- 
ment therein,  since  Sayles'  Civil  St.  art.  180a, 
dispenses  with  foreclosure  of  attachment  Hens 
on  land  in  such  courts,  making  the  mere  recital 
of  the  issuance  of  attachment  and  levy  suffi- 
cient to  preserve  the  lien. — Le  Doux  v.  Johnson, 
<Tex.  Cfv.  App.)  23  S.  W.  902. 

Motion  to  vacate. 

6.  Rev.  St  art.  1")9,  dpclaring  that  an  at- 
tachment issued  without  the  bond  and  affida- 
vit, as  the  statutes  provide,  "shall  be  abated 
on  motion  of  defendant,"  does  not  give  a  claim- 
ant of  the  property  levied  on  the  right  to  move 
in  abatement.— Roos  v.  Lewyn,  (Tex.  Civ.  App.) 
23  S.  W.  450. 

Attempt. 

To  kUl,  see  "Homicide,"  28,  29. 

ATTOBNEY  AND  CUENT. 

Argument  of  connsd,  see  "Criminal  Law,"  25^ 
30:   "Trial."  9-18. 

Power  of  attorney,  see  "Powers,"  1-5. 

Provision  in  note  for  attorney's  fees,  see  "Ne- 
gotiable Instruments,"  1,  2. 

Disbarment. 

1.  Since  Mill.  &  V.  Code,  {  4746,  provides 
that  "tbe  several  courts  of  this  state  may 
strike  from  their  rolls  •  •  •  any  prnrticing 
attorney  or  counsel  upon  evidence  satisfactory 
to  the  court,  that  he  has  been  guilty  of  such 
misdemeanor,  or  acts  of  immorality  or  impro- 
priety a.s  are  inconsistent  with  the  character 
-or  incomi>atible  with  the  faithful  discharge  of 


the  duties  of  his  profession,"  an  attorney  may 
be  disbarred  for  misconduct  independent  of  the 
,  provisions  of  sections  4360  and  4363.  which 
provide  summary  proceedings  for  striking  from 
the  roll  of  attorneys  one  who  fails  to  aocotint 
for  money  received  in  his  professional  capacity, 
on  motion  of  the  aggrieved  client,  after  secur- 
ing a  judgment,  and  the  return  of  an  execution 
thereon  unsatisfied,— State  t.  Davis,  (Tenn.) 
23  S.  W.  59. 

Compensation. 

8.  ■V\Tiere  attorneys  are  employed  to  pro- 
cure an  injunction  pending  an  appeal,  the  fact 
that  they  are  unable  to  carry  out  their  con- 
tract owing  to  the  advancement  of  the  cause  on 
the  docket  and  its  speedy  decision  by  the  court 
of  appeals  In  their  client's  favor,  due  largely 
to  their  advice  and  efforts,  does  not  prevent 
them  recovering  for  the  value  of  th^  services, 
I  though  not  the  fees  prescribed  in  the  contract 
for  procuring  the  injunction. — Hargis  v.  Louis- 
ville Gas.  Co.,  (Ky.)  23  S.  W.  790. 

Attorney's  Fees. 

Recovery  by  garnishee,  see  "Garnishment,"  2. 

Attornment. 

By  tenant,  see  "Landlord  and  Tenant,"  3. 
Award. 

See  "Arbitration  and  Award,"  3,  4. 

BAIL. 

Lien  of  bail  bond,  see  "Liens." 

Bight  to  bail. 

1.  Where  a  person  indicted  for  murder  la 
admitted  to  bail,  and  the  cause  is  afterwards 
dismissed,  he  is,  in  case  he  is  again  indicted, 
entitled  to  bail,  even  in  the  absence  of  any 
statute  on  the  subject,  since  his  right  to  bail  is 
res  judicata.  —  Augustine  v.  State,-  (Tex.  Or. 
App.)  23  S.  W.  689. 

a.  Code  Crim.  Proc.  art.  187,  provides  that 
where,  after  indictment  found,  the  cause  of  de- 
fendant has  been  investigated  on  habeas  cor- 
pus, and  an  order  made,  admitting  him  to  bail, 
he  shall  not  be  subject  to  be  again  placed  in 
custody,  except  when  surrendered  by  his  bail, 
or  when  the  trial  of  his  cause  commences  be- 
fore a  petit  jury.  Held  that,  after  a  person  has 
once  been  admitted  to  bail,  the  state  cannot 
again  arrest  and  incarcerate  him  for  the  same 
offense. — Augustine  ▼.  State,  (Tex.  Cr.  Ara.) 
23  S.  W.  680. 

S.  Whether  he  was  admitted  to  bail  on  ac- 
count of  the  facts  developed  by  such  investiga- 
tion, or  because  of  ill  health,  is  immaterial. — 
Augustine  v.  State,  (Tex.  Cr.  App.)  23  S.  W. 
089. 
Becognisance  on  appeal. 

4.  Under  a  statute  requiring  a  recognizance 
to  bind  appellant  to  abide  the  judgment  of  the 
"court  of  criminal  appeals"  it  is  not  sufficient 
when  binding  him  to  abide  the  judgment  of  the 
"court  of  appeals." — Horton  t.  State,  CTex.  Cr. 
App.)  23  S.  W.  691. 

5.  On  appeal  from  conviction  under  an  in- 
dictment charging  the  selling  and  giving  intoxi- 

I  eating  liquor  to  a  minor  without  the  written 
,  consent  of  persons  authorizing  him  so  to  do,  a 

recognizance  reciting  that  defendant  was  char- 
1  ged  and  convicted  of  selling  and  giving  whisky 

to  a  minor  is  inanflicieut.  McDaniel  v.  State, 
I  (Tex.  Cr.  App.)  20  S.  W.  1108,  followed.— Blev- 
I  ins  T.  State,  (Tex.  Cr.  App.)  23  S.  W.  688. 

6.  A  recognizance,  on  appeal  from  a  con- 
viction for  selling  goods  on  Sunday,  merely  re- 
citing that  defendant  stands  charged  with  the 
offense  of  selling  goods  on  Sunday,  is  insuffi- 
cient, as  failing  to  recite  an  offense,  since  the 
sale,  to  constitute  an  offense,  must  be  made  by 
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a  person  b«lon<dng  to  one  of  the  classes  ennmer- 
»ted  in  Pen.  Code,  art.  188,  declaring  the  ot- 
feniie.— Henderson  t.  State,  (Tex.  Cr.  App.)  23 
a  W.  692. 

7.  A  recognizance  requiring  appellant  to 
abide  the  judgment  of  the  "court  of  appeals," 
instend  of  the  "court  of  criminal  appeals,"  is 

'     msnffident,  and  the  an)«al  will  be  dismissed. — 
Parmer  v.  State,  (Tex.  Cr.  App.)  23  S.  W.  795. 

8.  Where,  on  au  appeal  to  the  court  of 
criminal  appeals,  the  recognizance  binds  the 
appellant  to  "abide  the  judjrment  of  the  eourt 
of  appeals,"  instead  of  to  "abide  the  judgment 
of  the  court  of  criminal  appeals,"  as  required 
by  Act  1892,  {  32,  the  recognizance  is  fatally 
defective.— Powers  t.  State,  (Tei.  Cr.  Apo.) 
23  S.  W.  705. 

9.  Under  Pen.  Code.  art.  ISO.  prescribing  a 
punishment  for  one  who  willfully  disturbs  a 
religious  congregation  conducting  themselves 
lawfully,  a  recognizance  merely  reciting  that 
defendant  stands  charged  with  the  offense  of 
disturbance  of  religious  worship  Is  fatally  de- 
fective, for  failure  to  recite  that  the  congrega- 
tion was  asseinhlpd  for  religious  purposes,  was 
conducting  itself  lawfully,  and  that  the  distorb- 
ance  was  willfully  created. — Morgan  t.  State, 
(Tex.  Cr.  App.)  23  S.  W.  U07. 
Liability  on  bond. 

10.  The  sureties  on  a  recognizance  for  the 
appearance  of  defendant  in  a  criminal  case  are 
not  relieved  from  liability  either  by  the  insuffi- 
ciency of  the  indictment,  or  because  of  a  va- 
riance, as  to  the  description  of  the  offense,  be- 
tween the  indictment  and  the  scire  facias  is- 
sued on  the  failure  of  defendant  to  appear. — 
State  T.  Livingston,  (Mo.  Sup.)  23  S.  W.  766. 

BAILMENT. 

See,  also,  "Carriers." 

Liability  of  public  cotton  ginner. 

Where  the  cotton  is  delivered  to  a  public 
ginner  to  prepare  for  market,  with  notice  of 
the  Inndo'n'ner's  interest,  and  instructions  not 
to  deliver  to  the  cropper,  he  becomes  a  bailee 
for  hire  for  both  the  landoTs-ner  and  the  croi>per; 
and  if  the  cotton  is  delivered  to  tie  cropper, 
and  by  him  converted,  the  ginner  is  jointly  lia- 
ble with  him  for  the  landowner's  interest. — 
Horsley  v.  Moss,  (Tex.  Civ.  App.)  23  S.  W. 
1115. 

Ballots. 

See  "Elections  and  Voters,"  1,  2. 

Bankruptcy. 

See  "Assignment  for  Benefit  of  Greditort.** 

Banks  and  Banking. 

Collections,    what     constitutes     payment,     tee 
"Payment,"  1, 

Best  and  Secondary  Evidence. 

See  "Evidence^"  1-0. 

Betting. 


See  "Gaming."  2. 


BOL 


Of  exceptions,  see  "Exceptions,  BUI  of." 
Of  lading,  see  "Carriers,    6. 

Bills  and  Notee. 

See  "Negotiable  Instruments." 

Bona  Fide  Purchasers. 

See  "Sale,"  17;    "Vendor  and  Purchaser,"  1&- 
32.  I 


BCOTDS. 

See,  also,  "Bail;"    "Principal  and  Surety." 
For   purchase    money   on   execution    sale,    scc- 

"Executlon,"  19,  20. 
Of  administrator,  see  "Bsecntors  and  Admini*- 

trators,"  3,  4. 
Of  liquor  dealer,  see  'intoxicating   Uquora." 

8-». 
On  appeal,  see  "Appeal,"  8-18. 

In  criminal  casea^  see  "Bail,"  4-®. 

On  attachment,  see     Attachment,"  3. 

To  keep  peace,  see  "Breach  of  the  Peace." 

Who  may  sue  on  official  bond. 

1.  It  being  the  duty  of  the  tax  collector  tn- 
turn  over  to  the  county  treasurer  the  taxes  col- 
lected by  him,  and  the  treasurer  being  entitled 
to  retain  his  commissions  out  of  such  funds*. 
the  treasurer  can,  on  failure  of  the  oollector  •» 
to  do,  sue  the  collector  and  his  bondsmen  for 
such  commissions,  though  the  statute  reqnitinc 
the  bond  provides  for  no  such  sait,  and  tfaiis 
though  the  county  attempts  to  release  the 
bondsmen. — Carothers  v.  Presidio  County,  (Tex> 
Civ.  App.)  23  S.  W.  491. 

2.  A  tar  collector's  bond  to  the  county- 
court,  that  he  will  collect  the  taxes  named.  an<t 
pay  them  over  to  said  court,  may  l>e  sued  on 
by  the  court  without  joinin,?  the  county,  under 
Civil  Code,  i  21,  empowering  persons  who  have- 
nindp  coutraets  ns  agr-nts,  and  for  the  benefit 
of  others,  to  sue  on  them  without  joining  the 
beneficiaries. — Hardy  v.  Logan  County  Court.. 
(Ky.)  23  S.  W.  661. 

FleaMng. 

3.  It  is  not  necessary,  in  an  action  on  a 
liquor  dealer's  bond,  to  set  out  the  bond  lib 
baec  verba,  but  it  is  sufficient  to  set  out  the- 
substance  of  the  condition  alleged  to  have  been. 
broken,  and  on  which  recovery  is  soniht. — 
Drake  v.  State,  (Tex.  Civ.  App.)  23  S.  W.  308. 

4.  In  an  action  to  recover  statutory  penal- 
ties on  the  bond  of  a  retail  liquor  dealer,  am 
allegation  in  the  petition  that  the  breach  oc- 
curred on  a  certain  day  in  July,  1891,  "and  oa> 
divers  other  days  thereafter  durine  the  month 
of  July  and  August,  1891,"  is  sufficiently  d<>fi- 
nite  as  to  time.— Drake  v.  State,  (Tex.  Civ_ 
App.)  23  S.  W.  30a 

BOXTNDABIES. 

Agreement  as  to,  see  "Frauds,  Statute  of,"  2. 
Establishment,  see  "Courts,"  13. 

Conflicting  surTeys — Evidence. 

1.  Where,  in  a  conflict  as  to  the  iionndaries 
between  two  surveys,  it  appears  that  the  later 
survey  was  not  made  on  the  ground,  but  in  the- 
snrveyor's  office,  and  from  his  memory  of  a  for- 
mer snrvey,  and  that  it  called  for  certnio  trees 
as  an  established  comer  of  an  adjoining  sur- 
vey, while  in  fact  the  trees  were  not  on  sucb 
nurrey,  the  former  snrvey  must  control. — Pen- 
ley  V.  Flowers,  (Tex.  Civ.  App.)  23  S.  W.  749l 

2.  On  an  issue  as  to  whether  there  was  a 
vacancy  between  the  east  line  of  the  A.  surrey 
nnd  the  west  line  of  the  C.  T.  R.  R.  Co.  surreys 
Xos.  1  and  2,  which  lay  contiguous, — one  norcJ» 
of  tb«  other, — ^it  appeared  that  the  south  line 
of  the  A.  surrey,  in  terms,  ran  "east  1,86S 
varas  to  the  west  line  of  the  C.  T.  R.  B.  Co. 
survey  No.  2,  thence  north  3,670  varas  to  the 
northwest  corner  o£  the  C.  T.  R.  R.  Co.  survey 
No.  1,"  and  Ibefield  notes  of  the  A.  survey  stated 
that  the  east  line  of  that  survey  and  the  west 
line  of  the  C.  T.  B.  R.  Co.  surveys  were  co- 
incident. It  further  appeared  that  the  exist- 
ence of  a  vacancy  between  the  two  lines  would 
involve  a  violation  of  the  west  call  of  the  A. 
atirvey,  while  the  absence  of  such  vacancy- 
would  harmonize  with  die  surrounding  surreys- 
Beld,  that  a  verdict  fiading  such  a  vacanry  tO' 
exist  was  against  tke  weight  of  the  evidence^, 
and  should  be  set  aside. — ^Waggoner  t.  Danleia* 
(Tex.  CiT.  App.)  23  8.  W.  m 
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3EstabliBhment  by  agreement.  | 

8.  Where  adjoining  landowner*  ngne  on  a 
-disputed  division  line,  and  sucli  line  is  acted  on 
«nd  acquiesced  in  by  them,  it  is  binding  on 
■them,  and  those  claiming  under  them,  without 
regard  to  the  length  of  time  it  was  so  acted  ' 
•on  and  acquieaoed  in. — Bailey  ▼.  Baker,  (Tex.  ) 
■CiT.  App.)  23  S.  W.  454. 

Estoppel.  I 

4.  The  purchaser  of  land  desiring  it  to  be  | 
surveyed,  and  then  conveyed  to  him  by  mates 
«nd  bounds,  the  son  of  an  adjoining  landowner 
■was  employed  to  make  the  survey.    During  the 
survey  the  seller  and  this  adjoining  landowner 
■differed  as  to  the  running  of  a  oertain  line,  but 
finally    the    latter    prevailed,    and    he    himself 
marked  the  line  through  the  woods.    Tlie  deed 
■was  made  by  such  line,  and  it  was  recognized 
a.s  the  bonndary  for  13  years  by  such  adjoining  . 
landowner.    Hrlil,  that  his  heirs  were  estopped  ; 
■to  deny  that  the  line  so  marked  and  recojmized 
^na  the  true  boundary  line. — Chadwell  v.  Chad-  i 
-well.  (Tenn.)  23  S.  W.  973.  | 

5.  Where  a  party  to  an  action  to  establish  ■, 
*  boundary  lino  claimed  title  to  land  by  adverse  \ 
possession  witliin  his  inclosure  for  over  15 
years,  bis  statements  to  uninterested  persons 
that  he  elaiiiied  to  a  certain  interior  line,  and, 
nfter  a  survey,  that  he  intended  to  move  l>ack 
bis  fence,  do  not  work  an  estoppel,  but  may  be 
introduced  in  evidence  to  sliow  an  absence  of 
-adverse  claim  of  title.  —  Critchlow  t.   Beatty, 

(Ky.)  2.3  S.  W.  0»J0. 

SafBciency  of  evidenee. 

«.  A  boundary  line  is  sufficiently  estab-  j 
lished  by  evidence  that  it  was  plainly  marked  : 
-over  75  years  before;  that  those  from  whom  the  [ 
parties  derived  title  recognized  it  ns  the  bonnd- 1 
ary,  and  that  it  was  surveyed  and  recognized  i 
by  those  in  possession  over  20  years  before;  ' 
though  it  differs  from  the  original  patent  in  not  ; 
ruiinmg  to  an  established  point,  and  is  junior 
in  date,  and  thoiish  the  surveyor  thinks  there  ; 
■was  a  mistake  in  the  survey. — Critchlow  t.  ! 
Ueatty,  (Ky.)  23  S.  W.  9fl0.  | 

BBEAOH  OF  THE  PEACE. 

Sond  to  keep  peace — Action  on.  I 

1.  tinder  Cjde  Grim.  Proc.  art.  96,  derlar-  \ 
itig  that  no  error  in  the  prior  proceeding  shall  ' 
lie  a  defense  in  an  action  on  a  peace  bond,  the  : 
fact  that  the  order  requiring  a  bond  that  the  ; 
obligor  would  keep  the  peare  towards  the  per-  i 
■son  threatened  failed  to  add  the  words  "and  1 
towards  others,"  as  required  by  Code  Crim. 
I'roc.  art.  t)3,  is  no  defense  to  an  action  on  the  j 
lK)nd.— State  v.  San  Miguel,  (Tex.  Civ.  Anp.)  23  ; 
S.  W.  3Si».  I 

3.  A  pt>tition  alleged  that  a  cnniplnint  was 
filed  against  il.,  charging  that  he  liad   threat-  i 
«ne(i   to  do  .7.   serious   bodily  injury,  and   was  ' 
about    to     make    an    assaolt    on    her    person  : 
as    he   had    before;     that    the    judge   ordered  : 
M.   to  give  l)oud  in   ^'^)0  to  keep  the   peace  i 
towards  J.  for  a  year;    that  M.,  as  principal,  | 
and    S.    and   1^.,    as    sureties,    gave    bond    in 
42(H>.   conditioned   that  said  M.  had   been   ac-  : 
<'n»ed  of  havin;^  threatened  to   assault  J.   and  , 
do  her  bo<lily  injury,  and,  being  abont  to  do  so,  : 
•wonhl    not    commit    such    oCFenae,    and    would  i 
keep  the  peace  towards  said  J.  and  all  other  I 
I)orsons  for  a  year;    that  said  M.  did  assault  I 
said   J.   with   intent  to   murder  her,   etc.;    and  I 
prayed    for    judgment    for    $200.     Hrld.    that 
there  was  no  such  variance  between   the  bond 
and   the  prior   proceedings,   and   no   snch   do- 
plicity  or  uncertainty  in  the  bond,  as  set  out 
in  the  petition,  as  to  afford  ground  for  demar- 
rer.  in  view  of  Code  Grim.  Proc.  art.  90,  de- 
claring that  no  error  of  form  shall  vitiate  such 
a  bond,  and  no  error   in  the  prior  proceeding 
shall  be  a  defense  to  an  action  thereon. — State 
▼.  San  Miguel,  (Tex.  Civ.  App.)  23  S.  W.  380. 

8.  A  petition  to  forfeit  a  peac-j  bond  is  not 
<lemnrrabTe  on  the  ground  that  the  bond  ahows 


that  the  principal  was  bound  to  appear  and  an- 
swer charges,  neither  of  which  constitutes  an 
offense  against  the  laws  of  the  state,  and  does 
not  bind  him  to  answer  any  offiense  known  to 
the  state,  and  that  the  bond  is  void  as  showing 
that  he  was  not  charged  with  nay  offense 
against  the  laws.— State  v.  San  Miguel,  (Tex. 
Civ.  App.)  23  S.  W.  389. 

BUILDING  AXX>  liOAIiT  ASSOCI- 
ATIONS. 

Right    to    mechanics'    liens,    see    "Mechanics' 

Liens,"  3. 
Usury,   release  of  right  to  recover  back,   aee 

"Usury,"  5-8. 

Interest  and  usury. 

1.  Where  a  member  of  a  building  and  loan 
assodatton,  holding  seven  shares  of  stock,  on 
which  he  jjays  $1  per  month  on  each  share, 
borrows  $700  from  the  association,  and  giveii 
his  note  for  $1,400,  payable  at  maturity  of  the 
stock,  with  interest  at  6  per  cent,  per  annum, 
and  providing  for  the  payment  of  a  "further 
sum  of  $14  per  month,  with  nothing  to  show 
for  what  the  latter  sum  is  payable,  the  con- 
tract la  uouriotui,  the  l^al  rate  of  interest  be- 
ing 12  per  cent. — International  Bldg.  &  Ijoan 
Ass'n  V.  Biering,  (Tex.  Civ.  App.)  23  S.  W. 
621. 

8.  Without  considering  the  payment  of  S14 
per  montii,  the  nute  is  usurious  for  the  further 
reason  that,  although  the  interest  provided  for 
amounts  to  the  highest  legal  rate  on  the  $7<lO 
actually  borrowed,  the  note  is  made  for  $1,4(X). 
—International  Bldg.  &  Loan  Ass'n  v.  Biering, 
(Tex.  Civ.  App.)  23  S.  W.  621. 

S.  A  member  of  a  building  and  loan  asso- 
ciation, in  consideration  of  a  loan  of  $1,440 
made  to  him  by  the  association,  gave  it  his 
note  for  |2,<XI0,  payable  on  or  before  the  ma- 
turity of  a  certain  series  «f  the  association's 
stock,  with  interest  at  6  per  cent,  until  paid, 
Bdd  that,  as  the  date  of  maturity  was  not 
fixed,  the  aggregate  of  the  excess  of  principal, 
together  with  interest,  might  not  exceed  the 
legal  rate  of  12  per  cent,  on  the  loan  made, 
and  the  contmct  was  not  usurious. — Abbott  r. 
International  Bldg.  &  Ix>an  Ass'n,  (Tex.  CiT. 
App.)  23  S.  W.  829. 

4.  A  member  of  a  building  and  loan  asso- 
ciation borrowed  $700,  and  gave  his  note  to 
the  association  for  $1,260,  the  $500  being  a 
bonus.  The  note  provided  for  the  monthly  pay- 
ment of  .$0.50  on  his  stock,  and  $6.'25  as  inter- 
est on  the  note,  this  being  less  than  the  legal 
rate  of  12  per  c«4it.  on  the  $700,  and  was  pay- 
able on  the  maturity  of  that  series  of  stock. 
Behl,  that  the  note  was  not  usurious,  as  the 
time  of  payment  was  uncertain,  and  the  differ- 
ence in  the  interest  paid  and  the  lawful  rate 
might,  at  the  time  of  maturity,  exceed  the 
$.')t)0  bonus. — International  Bldg.  &  Loan  Aas'a 
V.  Biering,  (Tex.  Civ.  App.)  23  S.  W.  021. 

Withdrawal  of  stockliolder— Credita. 

5.  The  by-laws  of  a  buildinv  and  loan  as- 
sociation provided  that  any  stockholder  wishing 
to  withdraw  unpledged  stock  should  give  .30 
days'  written  notice;  ttiat  at  the  end  of  such  30 
days  snch  stockholder  should  be  entitled  to  re- 
ceive the  amount  actually  paid  in  on  such 
stock,  with  such  interest  or  profits  as  the  direct- 
ors should  determine,  deducting  all  dues  and 
fines  against  him;  and  that,  if  the  interest  on 
any  loan  or  any  dnes  remain  unpaid  more  than 
three  months,  the  directors  may  compel  pay- 
ment of  principal,  interest,  and  fines  by  proceed- 
ing on  the  securities  according  to  law.  Held, 
that  where  the  association  proceeded  Mnder  the 
latter  clause  of  such  by-laws  to  compel  pay- 
ment, the  stockholder  was  entitled  to  hava 
credit  for  the  withdrawal  value  of  his  stock  un- 
der the  provisions  of  the  prior  clause. — Inter- 
national Bldg.  &  Loan  Ass  n  v.  Biering,  (Tex. 
Civ.  App.)  23  S.  W.  1023. 
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tion  of  Acnons,"   30;    "Malicious   Prosecu- 
tton,"  8. 
Of  contributory  negligence,   see   "Master  and 
Serrant,"  48,  ^. 

BURQLART. 

Indictment. 

An  indictment  for  burglary  need  not  de- 
scribe the  property  stolen.  —  Davis  t.  State, 
(Tex.  Cr.  Aw>.)  23  S.  W.  687. 

Cancellation. 

Of  contracts,  see  "Equit/,"  1-4. 

Of  Insurance  policy,  see  "Insurance,"  1. 

CABBTEBS. 

I   INGENKRAL. 
IL  OF  GOOIJS. 
Ul.  OF  PA8HENOERS. 

See,  also.  "Horse  and  Street  Railroads  ;**  "Rail- 
road Companies." 

Action  against,  see  "Torts." 

Authority  of  station  agent,  see  "Principal  and 
Agent,'-  2. 

Bill  of  lading,  contradiction  by  parol  eTidence, 
see  "Evidence,"  69-62. 

Liability  for  ejecting  passenger,  see,  also, 
"Damages,"  1& 

I.  IN  GENERAL. 

Interstate  oommeroe  act. 

1.  A  shipment  of  freight  over  connecting 
lines  from  Missouri  to  a  point  in  Texas  by  a 
bill  of  lading  which  provides  that  the  receiving 
carrier  shall  only  be  liable  for  damage  occur- 
ring on  its  own  line,  and  which  guaranties  a 
through  rate  of  freight  to  such  point,  is  an 
interstate  shipment,  within  the  interstate  com- 
merce act;  and,  though  the  entire  haul  of  the 
last  connecting  line  is  within  the  state  of  Tex- 
as, an  overcharge  by  it  on  such  shipment  is  a 
matter  to  be  bdjuated  under  the  interstate 
commerce  act,  and  not  under  the  lawR  of 
Texas.— Texas  &  P.  Ry.  Co.  T.  Clark,  (Tex. 
Civ.  App.)  23  S.  W.  698. 

a.  A  shipment  of  freight  over  connecting 
carriers  which  have  no  contract  for  joint 
through  rates  is  not  within  the  interstate  com- 
merce act,  I  6,  as  amended  t>y  Act  March  2, 
1889,  authorizing,  but  not  requiring,  connecting 
carriers  to  agree  upon  joint  rates,  and  provid- 
ing a  penalty  for  failure  of  a  carrier  to  enforce 
such  rates  when  agreed  on.— Gulf,  C.  &  S.  F. 
Ry.  Co.  T.  Nelson,  (Tex.  Civ.  App.)  23  S.  W. 

II.  OF  GOODS. 

Contract  of  carriage. 

3.  A  bill  of  lading  given  by  an  express 
company,  undertaking  to  forward  to  point  near- 
est destination  reached  by  the  company,  (which 
was  the  point  of  destination,)  subject  to  condi- 
tion that  the  company  should  not  be  liable  ex- 
cept as  forwarders  only  within  their  own  line 
of  communication,  does  not  fix  the  ronte  of 
shipment  over  the  company's  line,  but  leaves 
the  company  free  to  choose  the  route. — ^Wells, 
Fargo  &  Co.'s  Express  v.  Fuller,  (Tex.  Civ. 
App.)  23  S.  W.  412. 

4.  Though  a  contract  of  a  carrier  to  trans- 
port goods,  which  does  not  expressly  designate 
the  route,  gives  the  carrier  the  right  to  fix  it, 
he  must  select  a  usual  and  reasonably  safe  and 
direct  route.— Wells.  Fargo  &  Co.'a  Express  v. 
Fuller,  (Tex.  Civ.  App.)  23  S.  W.  412. 

5.  Where  a  cnrrier  selects  a  roundabout 
route  it  is  a  qiwstiou  for  the  jury  whether  the 
carrier  was  negligent  in  so  doing,— Wells,  Far- 


or  signing  of  bill  of  lading. 

6.  Where  cattle  hare  been  delivered  to  an>t 
accepted  by  a  railroad  company  for  immediate- 
shipment,  the  railroad  company  is  liable  as  ■ 
common  carrier  for  damages  to  the  cattle  from 
the  time  of  delivery  to  it,  though  ReT.  St.  Tex. 
art  283,  provides  that  the  shipment  shall  be 
considered  as  having  commenced  from  the  time 
of  signing  the  bill  of  lading,  and  that  the  lia- 
bility of  the  common  carrier  shall  attach  as  at 
common  law  from  after  such  signing.  Railway 
Co.  V.  Hall,  64  Tex.  015.  followed.  RaUway 
Co.  V.  Nicholson,  61  Tex.  495.  and  Railway  Co. 
T.  McCorquodale,  9  S.  W.  80,  71  Tex.  46.  di»- 
tinguished.— International  &,  6.  N.  R.  Co.  v. 
Dimmitt  County  Pasture  Co.,  (Tex.  Civ.  App.) 
23  S.  W.  754. 

Failure   to  accept  goods  —  Demurrage 
and  storage. 

7.  A  consignee  who  refuses  to  accept  thp 
goods  on  the  ground  of  delay  in  drtlvery  't 
the  carrier  cannot  be  held  liable  for  dt-mnr- 
rage  and  storage  fixed  by  the  rules  of  the  rar- 
rter,  of  which  he  had  no  notice,  unless  th<^ 
rates  of  demurrage  and  storage  are  shown  to 
be  reasonable. — Baumbach  t.  Golf,  C.  A  S.  F. 
Ry.  Co.,  (Tex.  Civ.  App.)  23  8.  W.  893. 

Hisdelivery — Damages. 

8.  In  a  suit  for  injury  to  property  by  fault 
of  a  carrier,  the  measure  of  damages  is  the 
difference  between  Its  value  when  delivered  at 
its  destination  and  what  its  value  would  have 
been  if  it  had  not  been  .damaged  in  course  of 
transDortation,  and  not  between  its  value  when 
received  and  its  value  when  delivered;  and. 
in  the  absence  of  evidence  of  what  its  value 
would  have  been  at  its  destination  had  it  been 
properly  transported,  a  verdict  cannot  stand. 
— Gfalveston,  H.  &  S.  A.  Ry.  Co.  t.  SileKroan. 
(Tex.  Civ.  App.)  23  8.  W.  298. 

Delay  in  transportation. 

9.  Mere  delay  of  n  carrier  in  dellTering 
i  goods  is  not  a  conversion  thereof,  and  the  con- 
signee cannot  refuse  to  accept  them,  and  re- 
cover their  total  value,  though  at  the  time  of 
delivery  he  had  no  use  for  the  goods. — ^Baum- 
bach V.  Gulf,  C.  &  S.  F.  Ry.  Ck).,  (Tex.  Civ. 
App.)  23  S.  W.  (503. 

1().  In  order  to  charge  a  carrier  with  sncb 
special  damages  for  delay  in  transportation  as 
the  rental  value  of  machinery  intended  for  im- 
mediate use,  special  notice  of  the  intention  mnst 
be  given  at  the  time  of  shipment,  and  not 
afterwards.  22  S.  W.  7(30,  reversed.— Gulf.  C. 
&  S.  F.  Ry.  Co.  V.  Gilbert,  (Tex.  Civ.  App.)  23 
aw.  320. 

laive-stock  shipments. 

11.  In  an  action  against  a  railroad  company 
for  damage  to  live  stock,  caused  by  failure  to 
properly  feed  and  water  them  en  ronte.  an  in- 
struction cannot  be  complained  of  by  defendant 
because  it  confined  the  alleged  negligence  in 
feeding  and  watering  the  stock  to  one  station, 
where  the  proof  showed  that  the  only  attempt 
that  was  made,  and  the  only  opnortnnity  giToii. 
to  water  the  stock,  was  at  such  station. — tial- 
veston,  H.  &  S.  A.  Ry.  Co.  v.  Thompson,  (Tex. 
©T.  Anp.)  23  S.  W.  930. 

12.  In  an  action  against  a  railroad  company 
for  damages  to  cattle  Ih  transit  on  defendant' >: 
road  by  delaying  them  at  certain  placet:,  and 
not  unloading  and  feeding  and  watering  ihem 
properly,  evidence  as  to  the  number  of  cant  on 
defendant's  tracks  at  and  before  the  time  plain- 
tiffs cattle  were  in  transit,  for  the  parpose  of 
showing  an  unprecedented  rush  of  business,  is 
irrelevant,  as  the  action  was  not  brought  on 
account  of  anything  occurring  along  the  line.— 
International  &  6.  N.  R.  Co.  t.  Lewis,  (Tex. 
OlT.  Am.)  28  S.  W.  823. 
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out  affording  any  opportumty  for  feeding  or 
watering  the  stock,  tliouKh  requested  by  the 
shipper,  is  liable  for  any  damage  to  the  stoclc 
by  reason  of  failure  to  do  so. — Galveston.  H. 
&  S.  A.  Ky.  Co.  V.  Irey,  (Tex.  Cir.  App.)  23 
S.  W.  321. 

14.  Where  cattle  accepted  by  a  carrier  for 
immediate  shipment  were  damaged  by  failure 
of  the  carrier  to  feed  and  water  them  dnrins 
a  delay  of  24  hours  before  shipment,  the  meas- 
ure of  damages  was  the  difference  between  the 
market  value  of  the  cattle  in  the  damaged  con- 
dition at  the  place  of  delivery  and  what  their 
fair  market  value  would  have  been  at  the  same 
time  and  place  if  they  had  been  delivered  in  a 
sound  condition.— International  &  O.  N.  R.  Co. 
V.  Dimmitt  Comity  Pasture  Co.,  (Tex.  Civ. 
App.)  23  S.  W.  754. 

Limiting  liability. 

16.  A  stipulation  in  a  carrier's  contract  of 
shipment  requiring  any  action  to  recov^  a 
claim  against  it  by  virtue  of  the  contract  to  be 
commenced  within  40  days  after  the  damage 
shall  occur  is  reasonable,  and  binding  on  the 
shipper. — Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Silegman,  (Tex.  Civ.  App.)  23  S.  W.  208. 

16.  A\here  a  shipper,  having  a  claim  for 
damages  against  a  carrier,  which  by  the  con- 
tract of  shipment  was  required  to  be  sued  upon 
within  40  days,  presented  his  claim  before  the 
expiration  of  that  time  to  the  carrier's  agent, 
who  forwarded  it  to  the  general  offices,  and 
afterwards,  within  the  40  days,  when  asking 
the  agent  about  the  claim,  was  requested  to 
wait,  and  told  that  the  carrier  had  written  that 
it  would  pay  the  claim,  the  court  properly  re- 
fused to  charge  that  the  fact  that  the  agent 
received  the  claim  to  be  forwarded  to  the 
general  offices  would  not  be  a  waiver  or  es- 
toppel on  the  part  of  the  carri«',  but  that  the 
shipper  must  nave  been  deprived  of  his  right 
to  sue  by  the  willful  acts  and  promises  of  the 
carrier.--Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Silegman,  (Tex.  Civ.  Aw>.)  23  S.  W.  298. 

17-  A  stipulation  in  the  bill  of  lading  that 
a  shipper  of  cattle  accepts  the  cars  furnished 
cannot  prevent  his  showing  that  the  cars  were 
not  suitable,  as  this  would  be  an  attempt  to 
limit  the  carrier's  duty.— Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Silegman,  (Tex.  Civ.  App.)  23  8. 
W.  298. 

15.  Bills  of  lading  issued  by  the  Morgan 
Steamship  Company  for  the  shipment  of  goo«)s 
via  defendant's  railroad  and  the  Morgan  line  of 
steamers  to  New  Orleans,  provided  that  the 
goods  should  be  conveyed  on  the  steamship  di- 
rect to  New  Orleans,  the  acts  of  God  and  tho 
country's  enemies,  fire  at  sea,  etc.,  excepted, 
neither  the  ship  nor  owners  thereof  being  lia- 
ble for  loss  from  such  causes.  Held,  that  the 
limitations  of  liability  contained  therein  applied 
only  to  carriage  by  ship.— Rio  Grande  R.  Co.  v. 
Cross,  (Tex.  Qv.  App.)  23  S.  W.  529,  1004; 
Same  v.  Munox'  Successors,  Id.  531;  Same  v. 
Petitpain,  Id. 

19.  In  answer  to  an  action  for  damages  to 
horses  shipped  over  defendant's  railroad,  de- 
fendant pleaded  a  written  contract  requiring, 
as  a  condition  precedent  to  plaintiff's  recovery, 
notice,  in  writing,  of  his  claim,  to  some  officer 
of  defendant,  or  its  nearest  station  agent,  be- 
fore the  stock  was  removed  from  its  destination. 
Held,  that  the  answer  was  defective  in  failing  to 
'allege  the  name  of  the  agent  to  whom  the  no- 
tice was  to  be  given,  or  whether  or  not  he  was 
accHssihIe.  or  conveniently  located  at  the  point 
of  di-sfination. — Galveston,  H.  &  S.  A.  Ry.  Co. 
T.  Thompson,  (Tex.  Civ.  App.)  23  S.  W.  930. 

Connecting  lines. 

30  Rev.  St.  art.  4251,  obliges  railroad  com- 
panies, for  a  reasonable  compensation,  to  draw 
over  their  road  the  merchandise  and  cars  which 
may  enter  and  connect  with  their  railroad. 
Plaintiff  showed  that  the  bill  for  bis  goods  was 


ment,  but  that  rates  were  made  over  us  lino- 
and  connecting  lines  to  and  from  that  point; 
that  said  company  issued  an  expense  bill,  wheu 
the  goods  arrived,  for  the  exact  amount  called 
for  by  the  bill  of  lading;  that  the  car  contain- 
ing the  goods  came  through  from  the  place  of 
shipment.  Bcid,  that  those  facts  were  not 
enough  to  prove  conclusively  a  contract  of 
agency  or  partnership  between  the  companies, 
nor  a  ratification  by  the  delivering  company,  so 
as  to  bind  it  to  the  freight  rate  named  in  the 
bill  of  lading.— Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Johnston,  Crex.  Civ.  App.)  23  S.  W.  827. 

21  Where  a  horse  transported  by  successive 
carriers  has  been  injured  in  transit,  in  the  ab- 
sence of  evidence  to  the  contrary,  the  injury  is 
presumed  to  have  been  caused  through  tlic 
fault  of  the  last  carrier.— Texas  &  P.  Ry.  Co. 
V.  Barnhart,  (Tex.  Civ.  .Vpp.)  23  S.  W.  801. 

'22.  Under  a  contract  stipulating  that  after 
defendant's  delivery  of  the  goods  to  a  connect- 
ing line  it  should  not  be  liable  for  injuries,  the 
evidence  showing  that  a  large  part  of  the  dam- 
ages were  sustained  after  such  delivery,  the 
court  should  have  instructed  that  defendant 
was  not  liable  therefor.— Gulf,  C.  &  S.  F.  Ry. 
Co.  V.  Allcom,  (Tex.  Civ.  App.)  23  S.  W.  186. 

88.  In  an  action  against  a  railroad  company 
for  damages  to  cattle  in  transit  on  defendant's 
road  by  delaying  them  at  certain  places,  the 
fact  that  defendant  had  a  great  rush  of  busi- 
ness at  snch  points  will  not  relieve  it  of  liabil- 
ity, unless  it  also  shows  that  it  exhausted  its 
resources  for  providing  for  the  cattle. — ^Interna- 
tional &  G.  N.  R.  Co.  v.  Lewis,  (Tex.  Civ. 
App.)  23  S.  W.  323. 

24.  Where  a  shipment  of  live  stock  over  a 
railroad  is  delayed  by  a  washout  on  its  main 
line,  and  the  railroad  company  has  a  way 
around  the  washout,  by  use  of  which  the  delay 
would  be  avoided,  it  is  liable  to  the  shipper  for 
damages  caused  by  the  delay. — Receivers  of" 
Missouri,  K.  &,  T.  Ry.  Co.  t.  Olive,  (Tex.  Civ. 
App.)  23  S.  W.  526. 

25.  A  shipping  contract  stipulated  that  de- 
fendant carrier  should  not  be  liable  for  injury 
to  the  stock  shipped,  after  it  left  its  road,  and 
that  no  suits  should  be  sustainable  for  dam- 
ages, unless  brought  within  40  days  after  the 
damage  occurred.  BM,  that  a  connecting  car- 
rier, the  use  of  whose  road  was  necessary  to 
complete  the  shipment,  did  not  become,  by  such 
use,  the  agent  of  defendant,  to  such  extent  that 
it  had  the  power  to  waive  for  defendant  the 
40-day  rule.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Wil- 
liams, (Tex.  Civ.  App.)  23  S.  W.  626. 

26.  Defendant  having  limited  its  liability 
to  its  own  line,  as  it  had  a  right  to  do,  the 
connecting  line  was  not  the  agent  of  defendant, 
even  for  the  purpose  of  forwardin,i;  the  ship- 
ment.. McCarn  v.  Railroad  Co.,  19  S.  W. 
547,  84  Tex.  352,  followed.— Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  Williams,  (Tex.  Civ.  App.)  23  S.  W. 
026. 

27.  It  was  error  to  admit  in  evidence  plain- 
tiff's statement  that  it  was  the  duty  of  the 
agents  of  the  connecting  line  in  question  to  in- 
vestigate and  settle  all  claims,  for,  if  such  n 
relation  existed  between  the  roads,  it  should 
have  been  proven,  and  its  legal  effect  left  to 
the  court  and  jury.— Gulf,  O.  &  S.  F.  Ry.  Co. 
V.  Williams,  (Tex.  Civ.  App.)  23  S.  W.  626. 

28.  Plaintiff's  testimony  that  the  two  roads 
in  question  "were  connecting  lines,  and  that 
they  were  acting  together  at  the  time  of  the 
shipment,"  was  too  indefinite  to  establish  a 
partnership  or  other  relation  between  them,, 
such  as  to  enable  the  agents  of  one  to  bind  the 
other.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Williams, 
(Te.x.  Civ.  App.)  23  S.  W.  626. 

29.  The  receipt  of  freight  by  one  carrier- 
from  another,  to  forward  to  point  of  destina- 
tion, does  not  bind  the  receiving  carrier  to  the 
terms  of  the  contract  made  by  the  first  carrier- 
with  the  shipper;  such  terms  not  being  known 
by   the  receiving  carrier,  and  th^e  being  no- 
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partnership  relatfon  between  the  carriers.— Mlv 
sonri,  K.  &  T.  Ry.  Co.  t.  Stoner,  (Tex.  Civ. 
App.)  23  S.  W.  1020. 

SO.  Where  freight  is  shipfied  over  connecting 
lines,  which  hare  agreed  on  a  joint  tariff  ot 
rates,  in  compliance  with  the  interstate  com- 
merce act,  tlie  delivering  line  must  collect  the 
interstate  commerce  rate,  and  not  that  named  in 
the  bill  of  lading.— Missouri,  K.  &  T.  Ry.  Co. 
T.  Stoner,  (Tex.  Civ.  App.)  23  S.  W.  1020. 

81,  Where  a  carrier  makes  a  contract  for 
shipment  of  goo<1s  for  a  rate  less  than  the 
Interstate  rate  of  the  other  lines  over  which  it 
is  forwarded,  the  delivering  carrier  may  collect, 
not  only  the  interstate  rate,  but  the  cliarges  of 
the  contracting  line;  snch  charges  having  been 
advanced  to  it  by  the  connecting  lines  at  the 
regnlar  rates,  in  ignorance  of  the  special  con- 
tract.- Missouri,  K.  &  T.  Ry.  Co.  v.  Stoner, 
(Tex.  Civ.  App.)  23  S.  W.  1020. 

Penalty  for  detaining  goods  after  ten- 
der of  freight  designated  in  bill  of 
lading. 

82.  In  an  action  to  recover  the  statutory 
penalty  for  detainiug  goods  after  the  amount  of 
freight  has  been  tendered,  the  party  seeking  re- 
covery must  bring  himself  strictly  within  its 
terms;  and,  since  the  statute  bases  the  amount 
of  penalty  recoverable  on  the  amount  of  freight 
designated  in  the  bill  of  lading,  there  can  be 
no  recovery  where  there  are  uo  figures  or  data 
given  in  the  bill,  and  none  referred  to,  from 
which  the  amount  of  freight  can  be  calculated. 
—Texas  &  P.  It.  Co.  v.  Wood,  (Tex.  Civ.  App.) 
23S.  W.  744. 

S3.  An  expense  account,  furnished  by  the 
carrier,  and  showing  the  amount  of  freight, 
constitutes  no  part  of  the  bill  of  lading,  and 
cannot  be  used  in  aid  of  it  unless  referred  to 
therein.— Texas  &  P.  R.  Ca  t.  Wood,  (Tex.  Civ. 
App.)  23  S.  W.  744. 

84.  Where,  in  an  action  to  recover  the  pen- 
alty authorized  by  Oen.  Laws  Called  Sess.  17th 
Leg.  p.  35,  for  failure  to  deliver  freight  on  ten- 
der of  the  amount  shown  to  be  due  by  tlie  bill 
of  lading,  it  was  admitted  by  both  parties  that 
the  bill  contained  the  words,  "Weight  subject 
to.  correction,"  and  it  was  claimed  by  defend- 
ant that  more  was  due  than  tendered,  the  court 
erred  in- charging  that  the  jury  could  only  con- 
sider evidence  as  to  the  true  weight  if  they 
believed  that  such  words  were  in  the  bill,  as 
the  burden  of  proof  was  on  plaintiff  to  show 
that  he  tendered  the  full  amount. — Gulf,  C.  & 
S.  F.  Ry.  Co.  T.  Nelson,  (Tex.  Civ.  App.)  23 
S.  W.  732. 

86.  An  exception  is  properly  sustained  to 
that  part  of  a  petition  which  seeks  to  recover 
of  n  railroad  company  the  statutory  penalty  for 
failure  to  deliver  freight  at  the  place  of  desti- 
nation, the  penalt}'  being  fixed  bv  the  amount 
of  charges  due  as  shown  by  the  bill  of  lading, 
when  the  petition  alleges,  and  the  bill  of  lad- 
ing shows,  tlint  there  were  no  charges  due. — 
Alderson  v.  (Julf,  C.  &  S.  F.  Ry.  Co.,  (Tex. 
av.  App.)  23  8.  W.  617. 

ni.  OFPASSENGERa 

Contract  of  carriage. 

3().  Where  a  carrier  places  on  sale  excursion 
tickets,  good  for  a  limited  time,  at  reihioed 
rates,  over  its  own  and  counectlug  lines,  to  in- 
duce purchasers  to  visit  a  distant  place  for  a 
specific  purpose,  a  purchaser  has  a  right  to  pre- 
sume, without  further  inqniry,  that  the  time 
limited  is  sufficient  for  the  purpose. — Te.Ta.s  & 
P.  Ry.  Co.  v.  Dennis,  (Tex.  Civ.  App.)  23  S.  W. 
400. 

Who  are  passengers. 

37.  A  provision  in  a  contract  of  shipment 
of  live  stock  that  the  shipper,  to  whom  a  ship- 
per's pass  on  the  same  train  was  given,  should 
fee<l  and  water  the  animals  on  the  way,  is  not 
void  as  an  attempt  by  the  carrier  to  relieve 


itself  of  ita  dnt^  In  that  respect,  bnt  ts  a  li- 
cense to  the  shipper  to  Innk  after  his  stock; 
and  he  does  not,  by  exercising  such  license, 
lose  his  statns  as  a  passenger,  so  as  to  pre- 
clude him  from  recovering  for  injuries,  while 
■o  en^ged,  caused  by  the  carrier's  ne^ligenoe. 
— ^Receivers  International  &  G.  X.  Ry.  C.».  v. 
Armstrong.  (Tex.  Civ.  App.)  23  S.  W.  230. 

88.  Evidence  that  a  person  who  was  on  a 
train  at  the  time  of  an  accident  thereto,  sit- 
ting among  the  passengers,  without  any  at- 
tempt at  concealment,  was  on  the  train  with- 
out the  knowledge  or  consent  of  the  conductor, 
does  not  show  her  to  have  been  a  tre«pa«ser, 
though  at  the  station,  before  boarding  the 
train,  the  conductor  had  refused  her  request 
that  she  be  carried  free,  as  the  wife  of  an  em- 
ploye of  the  road.— (Jalveston,  !I.  &  S.  A.  Ry. 
Co.  T.  Snead,  (Tex.  CiT.  App.)  23  S.  W.  277. 
Carrying  past  destination. 

89.  A  train  must  be  stoi^ed  at  •  statina 
long  enough  to  allow  passengers  to  alight  afe- 
ly,  and,  if  not,  and  tney  are  carried  past,  tlie 
train  should,  if  necessary,  be  backed;  and  ia 
the  case  of  a  woman  traveling  with  fonr  chil- 
dren, all  leas  than  six  years  old,  it  was  negli- 
gence to  set  them  down  six  hundred  yards  be- 
yond the  station,  in  a  wet  place,  at  9  A.  M.,  in 
cold  winter  weather. — Fordyce  v.  Dillingham. 
(Tex.  Civ.  App.)  23  S.  W.  550. 

40.  A  passenger  on  defendant's  train  was 
carried  half  a  mile  past  his  station  on  a  dark 
and  damp  night.  The  condnotor  told  him  it 
was  a  short  distance  bacfi,  but  that  he  conM 
go  on  to  the  next  station,  whence,  however,  he 
conid  not  return  till  the  next  day.  The  con- 
ductor refused  to  back  the  train  to  the  station, 
saying  that  he  was  behind  time.  The  passnt- 
ger  was  unwell,  bnt  failed  to  tell  the  coTKlui-r<<r 
so.  Held,  thak  the  passenger  conld  recover  fnr 
the  exposure,  fatigue,  and  mental  di^tresji 
caused  by  his  walk  back  to  the  station. — ^Texas 
&  P.  Ry.  Co.  V.  Manseil,  (Tex.  Civ.  App.)  23 
S.  W.  548. 

41.  A  passenger  on  defendant's  train  was 
carried  half  a  mile  past  hia  station  on  a  daric 
and  damp  night.  In  walking  back  to  his  sta- 
tion plaintiff  had  to  cross  two  trestles  on  his 
hands  and  knees,  owing  to  the  darkness,  and 
his  knees  were  consequently  sore  and  stiff  for 
some  days.  He  had  been  sick  with  jaundice, 
and  the  exposure  gave  him  a  cough  which  Ins'ed 
for  some  time,  and  in  crossing  one  of  the  tres- 
tles he  was  frightened  by  the  sound  of  an  ap- 
proaching train.  HeU,  that  a  v<rdict  in  plain- 
tiff's favor  for  $1,000  was  excessive,  and  snouM 
be  reduced  to  ?500.— Texa«  &  P.  Rv.  Co.  v. 
Manseil,  (Tex.  Civ.  App.)  23  S.  W.  &I9. 
Injuries  to  passengers. 

42.  In  an  action  against  a  railroad  company 
for  injuries  to  a  passenger  who  fell  from  the 
car  platform  owiug  to  the  alleged  sudden  start- 
ing of  the  train,  evidence  by  the  plaintiff  and 
her  son  that  she  started  to  leave  the  car  jvst 
ns  soon  as  the  train  stopped  at  a  station,  and 
before  it  started,  will  support  a  finding  by  the 
jury  in  her  favor,  thouTh  a  number  of  witnessi- 
es  for  defendant  testified  that  plaintiff  did  n«c 
get  up  to  go  out  until  after  the  train  had  start- 
ed, and  though  it  is  proven  that  the  place  where 
she  fell  from  the  car  platform  is  one-fourth  of 
a  mile  from  the  station  platform.— Smith  v.  Chj- 
cngo  &  A.  U.  Co.,  (Mo.  Sup.)  23  S.  W.  7W. 

43.  The  rule  that  a  person  who  is  on  a 
train  of  cars  through  coortesy  of  the  railroad 
company  cannot  recover  for  injuries  resulting 
from  the  negligence  of  its  employes  does  hoc 
iilitain  in  Texas. — Campbell  v.  Harris,  (Tex. 
Civ.  App.)  2.{  8.  W.  35. 

44.  Whether  the  drcnmstances  renderett  the 
carrier  negligent  by  the  omission  to  assist  a 
passenger  to  alight  from  the  train  is  a  qnestion 
for  the  jury. — Campbell  v.  Alston.  (Tex.  Civ. 
App.)  23  S.  W.  33. 

45.  W^here  a  train  is  in  charge  of  a  con- 
ductor, a  brakeman  is  not  anthonaed  to  make 
statements  to  passengers  as  to  the  movements 
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fr»m  the  company.— ReceiT«rs  Intenuitional  A 
G.  N.  Ky.  Co.  y.  Armstrong,  (Ter.  CIt.  Am-)  23 
S.  W.  236. 

40.  Where  a  tminniaii  in  authority  tells  a 
■hipi)er  of  live  stock  that  tlie  train  will  remain 
standing  for  some  time  at  a  certain  point,  and 
directs  him  to  loolc  after  the  stock  at  tliat 
time,  he  may  rely  on  it  that  the  train  will  not 
be  moved  without  notice  to  him,  as  it  is  cus- 
tomary for  shippers  to  assume  dangerous  posi- 
tions when  carine  for  their  stock. — Receivers 
International  &  Q.  N.  Ry.  Co.  t.  Armstrong, 
ffex.  Civ.  App.)  23  S.  W.  236. 

4T.  A  railroad  company  is  liable  to  a  pas- 
eenfler  who  is  injured  while  fretting  on  a  mov- 
ing train;  he  liaving  been  induced  to  leave  it 
by  the  assurance  of  the  condnctor  that  it 
would  stop  at  the  station  five  minutes,  and  the 
conductor  liaving,  before  the  expiration  of  that 
time,  given  the  signal  to  start,  with  knowledge 
that  the  passenger  had  left  the  train,  and  while 
he  was  so  far  away  that  he  could  not  board 
the  train  before  it  started. — Foreman  v.  Mis- 
souri Pac.  By.  Co.,  (Tex.  Civ.  App.)  23  8.  W. 
422. 

48.  An  inatracHon  that  it  is  tlw  duty  of  a 
railroad  oompany  to  use  the  greatest  rare  and 
skill  In  ooastractittg  its  road,  "in  order  to 
transfer  over  it  safely  its  passengers,  and  in 
like  manner  to  use  such  care  in  keeping"  it 
In  repair  as  to  secure  its  passengers  a  safe 
travel,  as  the  natnre  of  the  basiness  reasonalsiy 
requires  to  protect  the  trav^ing  pnlilic,"  does 
not  make  the  company  an  inanrer  of  tlie  safety 
of  passengers. — Galveston,  II.  in  S.  A.  Uy.  Co. 
T.  Snead,  (Tex.  Civ.  App.)  2H  «!.  \V.  277. 

40.  A  railroad  train  must  stop,  at  stations 
ivhere  passengers  get  on  the  cars,  a  sniiicient 
length  of  time  to  enable  them  to  get  on,  and  get 
seats  in  the  cars.  Railway  Co.  v.  Copeland,  00 
Tex.  828,  followed.— Gulf,  C.  &  S.  F.  Ry.  Co. 
T.  Powers,  (Tex.  Civ.  App.)  23  B.  W.  325. 

60.  The  duty  of  a  carrier  to  a  passenger  lie- 
ing  to  exercise  the  highest  degree  of  care,  it 
ooald  not  complain  of  the  failure  of  the  ooart 
to  define  "negligence,"  as  relating  to  its  duty. 
— Ooif,  C.  &  S.  F.  Ry.  Co.  v.  Brown,  (Tex. 
Civ.  App.)  23  S.  W.  618. 

HI.  Plaintiff,  a  passenger  alighting  from  de- 
fendant's train  on  its  regular  depot  platform, 
■tppped  from  the  last  step  of  the  car  onto  a 
railroad  spike.  The  head  of  the  spike  bad  a 
thin,  sharp  edge,  which  injured  the  ball  of 
plaintilTs  foot  BM,  that  defendant  was  liable 
for  the  hijniy.— Ft.  Worth  &  D.  C.  Ry.  Co.  v. 
Davis,  (Tex.  Civ.  App.)  23  S.  W.  787. 

■—  Contributory  n«gligeno«. 

6il.  In  an  action  for  injuries  received  in 
leaping  from  a  derailed  train,  an  inatraetion 
requiring  plaintiff  to  liave  beUered  himself  in 
imminent  peril  of  his  life  is  erroneona;  well- 
grounded  fear  of  serious  bodily  injury  being 
Buflioient  cause  for  liis  action.— La  Prelle  v. 
Fordyce,  (Tex.  Civ.  App.)  23  8.  W.  453. 

Aii.  Whether  it  was  contributory  negligence 
for  a  passenger,  at  the  direction  of  a  brake- 
man,  to  jnmp  off  a  train  at  a  station,  in  the 
dark,  while  the  train  was  moving,  is  a  question 
for  the  jury,  the  speed  of  the  train  not  being 
snch  as  to  make  apparent  the  danger  of  jump- 
ing from  it— Gulf,  C.  &  S.  F.  Ry.  Co.  v. 
Brown,  (Tex.  Civ.  App.)  28  8.  W.  6ia 
iy«otion  of  passengers. 

64.  Where  an  intruder  on  a  train  of  cars  re- 
fuses to  pay  his  fare  on  demand  by  the  con- 
dnctor, the  latter  is  authorised  to  remove  him; 
and,  after  such  removal  has  been  begun,  an 
offer  to  pay  the  sum  demanded  may  be  accented 
or  not,  at  the  discretion  of  the  conductor.— Gal- 
veston, H.  &  8.  A.  Ry.  Cio.  v.  Turner,  (Tex. 
Civ.  App.)  23  8.  W.  83. 

5S.  1  laintiff,   a  passenger  on  a  street  car, 

not  having  the  exact  change,  gave  the  driver  a 

90-oeot  piece.     The  driver  returned  to  him  a 

package  of  nickels  marked   "50  centa."     Tlie 
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Civ.  App.)  23  8.  W. 
57    ihe  passenger 


plaintiff  another  0  cents,  referring  him  to  th^ 
oflSce  from  which  he  liad  received  the  packag» 
as  containing  50  cents.  The  plaintiff  refused 
to  pay  his  fare,  and  was  eieeted.  HeU,  that 
the  street-railway  company  was  liable.— Curti» 
V.  Louisville  City  Ry.  Co.,  (Ky.)  23  a  W.  3*3. 
H.  An  auction  sale  of  land  in  a  distant 
city  had  been  advertised  by  the  owners  of  thfr 
land.  A  railroad  company  placed  excursion 
tickets  to  the  city  and  return  in  the  hands  of 
its  agents,  good  for  a  certain  limited  time,  aft: 
reduced  rates.  Bdd,  tliat  a  purchaser  of  one 
of  those  tickets,  who  used  all  diligence  after 
the  sale  to  make  the  return  trip,  could  not  b» 
lawfully  expelled  from  one  of  the  railroad  com- 
pany's trains,  though  the  limited  time  had  ex- 
pired.—Texas  &  P.  Ry.  Co.  V.  Dennis,  Clex. 
"•       '      '23  8.  W.  400. 

passenger  was  under  no  obligation 
to  avoid  expulsion  ft'om  the  train,  to  pay  tluf 
extra  fare  demanded,  and  Uien  sue  to  recover 
it  back.— Texas  &  P.  Ry.  Co.  v.  Dennis,  (Tex. 
Civ.  Ann.)  23  8.  W.  400. 

68.  The  rules  of  a  railroad  company  re- 
quired passengers  without  tickets  to  pay  25 
cents  extra  fare,  to  be  refunded  on  presenta- 
tion to  a  ticket  agent  of  a  "ruliate  check"  to 
l>e  furnished  to  the  passenger  by  the  con- 
ductor when  he  collected  the  cash  fare.  Held, 
that  a  passenger  who,  with  knowledge  of  sncD 
regulation,  enters  a  train  without  purchasing  • 
ticket  when  he  has  opportunity  so  to  do,  can- 
not recover  for  his  expulsion  from  the  train, 
without  rudenesH  or  violence,  for  his  failure  to 
pay  the  extra  fare. — Sndlbaker  v.  Paducah,  T. 
&  A.  R.  Co.,  (Ky.)  23  8.  W.  609. 

69.  Where  a  passenger  could  have  pur- 
chased a  round-trip  ticket  at  the  statioB  where 
he  took  the  train,  the  fact  tiiat  there  was  ■• 
ticket  station  at  his  point  of  destination,  thna 
preventing  him  from  bu3nng  a  ticket  Bome, 
docs  not  excuse  his  refusal  to  pay  the  extra  25 
cents.— Snelibaker  v.  Paducah,  T.  &  A.  R.  Co.. 
(Ky.)  23  8.  W.  509. 

60.  In  an  action  for  daotagee  for  wrongfnt 
ejection  from  defendant's  street  car,  the  evi- 
dence showed  that  plaintiff  was  put  off  wit]» 
the  use  of  but  little  force;  that  be  received  ao 
pliysical  injury,  and  sustained  do  pecuniary- 
loss, — so  that  his  sense  of  shame  waa  the  only 
result  of  the  alleged  wrongful  act  BM,  that 
a  charge  tliat  the  jury  were  to  consider  plain- 
tiff's sense  of  shame,  "or  other  disagreeable 
emotions  of  the  mind,  resulting  to  him  from 
such  wrongful  acts,  if  shown  to  l>e  wrongful," 
gave  the  jury  too  much  latitude  in  estimatiogi 
the  damages. — Houston  City  St.  By.  (Jo.  v.. 
Jageman,  (Tex.  Civ.  Ak>.)  ^  8.  W.  S28. 

Mitigation  of  damages. 

81.  Where  a  passenger,  after  a  dispute  with' 
the  driver  of  a  street  car  as  to  payment  of  bis 
fare,  is  ejected,  the  request  of  tne  driver  to' 
adjust  the  matter  at  the  office  is  competent  in- 
mitigation  of  damages.  —  Curtis  v.  Loniarille- 
City  Ry.  Co.,  (Ky.)  23  8.  W.  363. 

fixoessire  damages. 

82.  Where  a  passenger  was  unlawfully  ex- 
pelled from  a  train  by  the  conductor,  who  was 
acting  in  good  faith,  for  refusal  to  pay  an  ex- 
tra fare  demanded,  at  a  point  about  12  miles 
from  his  destination,  wltuont  force,  a  verdWit 
for  $500  damages  is  excessive. — Texas  &  P. 
Ry.  Co.  V.  Dennis,  (Tex.  Civ.  App.)  23  8.  W. 
400. 

Sleeplng-oar  oompaniee — Liability  for 
passengers'  effects. 

88.  A  sleeping-car  company  is  liable  for 
moB^  stolen  from  a  passenger  by  the  porter  of 
the  car  on  which  he  is  traveling.  —  Pullman 
Palace-Car  Co.  v.  Gavin,  (Tenn.)  23  8.  W.  TOl 
64.  Plaintiff,  when  about  to  go  on  a  journey, 
was  given  some  money  by  the  parents  of  a  lady 
who  had  been  put  in  his  care,  to  pay  her  trac- 
ing expenses.    It  was  stolen  by  the  porter  of 
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tbe  sleeping  car.  Bdd  that,  the  money  being 
rightfully  in  plaintiff's  posscsBion,  he  wag  en- 
titled to  bring  an  action  for  its  loss.— Pullman 
P*la<»<3ar  Co.  v.  Gavin,  (Tenn.)  23  S.  W.  70. 

CAEKYINQ  WEAPONS, 

On  one's  own  premises. 

1.  It  is  no  offense  to  carry  a  pistol  on  one's 
•own  premises.— Worthum  v.  State,  (Tex.  Cr. 
App.)  23  S.  W.  797. 

Xridence. 

8.  In  a  prosecntimi  for  carrying  a  pistol, 
evidence  that  defendant  separated  from  the 
witnesses  on  arriving  at  his  pasture,  he  going 
through  the  same,  while  the  witnesses  went 
around  it,  to  the  place  of  second  meeting,  where 
he  was  seen  with  a  pistol  in  his  possession,  on 
his  own  premises,  does  not  prove  that  he  had 
it  in  his  possession  before  the  separation,  where 
he  testifies  that  he  went  to  his  residence,  se- 
cured the  pistol,  and  carried  it  with  him  to  the 
place  of'  second  meeting.— Wortham  v.  State, 
(Tex.  Cr.  Am.)  23  8.  W.  797. 

Cattle. 
See  "Animals." 

Certificate. 

See  "Acknowledgment,"  2-i. 

CERTIOEAKL 

Petition. 

1.  Plaintiff's  petition  alleged  that  he  was 
the  owner  of  certain  property;  that  he  bor- 
rowed 17.60  from  defendant,  and  then  got  very 
drank,  and  while  drunk  was  induced,  as  he 
was  informed,  to  sign  a  bill  of  sale  of  his  prop- 
erty; that  he  could  not  read  or  write,  and,  if 
he  signed  said  bill,  he  was  ao  drunk  that  he 
conld  not  remember  it;  that  said  bill  was  ob- 
tained through  frand,  and  plaintiff  never  parted 
with  possession  of  said  property;  that  later  de- 
fendant took  it  by  force,  and  kept  it;  that  plain- 
tiff tendered  defendant  what  he  owed  him,  and 
tried  to  get  his  property,  but  eonld  not;  that 
plaintiff  sued  before  a  certain  justice  to  re- 
cover it;  that  the  cause  was  not  tried  on  the 
day  set,  but  in  some  way  passed  on  nine  days, 
when  it  was  tried,  and  judgment  rendered  for 
defendant  for  all  said  property,  and  costs;  that, 
at  and  before  the  time  of  trial,  plaintiff  was 
very  sick  in  another  town, — unable  to  come  to 
the  trial;  that  the  cause  was  set  without  plain- 
tiff's knowledge  or  consent;  that  injustice  had 
been  done  hfni;  and  that  he  bad  a  meritorious 
-cause.  Belli,  tliat  tiic  petition  showed,  ^rima 
facie,  that  an  injustice  bad  been  done  plamtiS, 
without  his  negligence,  as  required  by  Rev.  St. 
Jirt.  303.— Nelson  v.  Hart,  (Tex.  Civ.  App.)  23 
S.   W.   331. 

8.  The  petition  for  certiorari  to  a  justice  of 
the  peace  need  not,  in  every  case,  set  oat  the 
•entire  evidence  produced  before  said  justice.  It 
is  enough  if  it  show  that  injustice  has  been 
•done  petitioner,  or  that  he  was  deprived  of  a 
legitimate  prosecution  or  defense  without  fault 
OD  his  part. — Nelson  v.  Hart,  (Tex,  Civ.  App.) 
28  S.  W.  831. 

DismissaL 

8.  On  motion  to  dismiss  a  certiorari  to  a 
justice  of  the  peace  because  the  bond  fails  to 
fhow  in 'What  county  or  before  what  justice  the 
judgment  was  rendered,  the  court  may  look  to 
the  petition,  writ,  and  transcript;  and  where 
the  petition  fully  describes  the  court  and  suit, 
«nd  there  is  no  variance  between  the  descrip- 
tion of  the  judgment  in  the  bond  and  the  tran- 
•cript,— the  latter  being  merely  more  detailed, 
though  failing  to  name  the  sureties  on  the  bond, 
— tlie  dimissal  will  be  refused. — Nelson  v.  Hart. 
<Tex.  OiT.  App.)  23  S.  W.  831. 


See  "Criminal 
Cases."  3,  4. 


Change  of  Venue. 

Law,"   7-«;    "Vemie 


fa  Qt* 


Character. 


Evidence  aa  to,  see  "Criminal  Law,"  36;  "Se- 
duction," 2. 

CHASITIES. 

Indeflniteness  of  devise. 

Testator  devised  land  to  tmstees,  t* 
manage  to  the  best  advantage.  Although  ex- 
pressing a  preference  for  some  educational  pnr- 
pose,  it  was  left  to  the  trustee*  to  divert  the 
property  to  anv  other  charity,  shoold  tliey 
deem  it  desirable.  Meld,  that  effect  coald  not 
be  given  to  the  devise,  liecause  too  indefinite.— 
Johnson  v.  Johnson,  (Tenn.)  23  S.  W.  114 

CHATTEL  MORTQAGES. 

Time  of  filing. 

1.  Sayles'  Civil  St  art.  3190b,  1 1.  provides 
that  a  diattel  mortgage  without  change  of  pos- 
session shall  be  void  against  snbeequent  pnr- 
chasers  in  good  faith,  unless  the  instmment  or 
a  tme  copy  "be  forthwith  deposited"  in  tlie  of- 
fioe  of  the  county  clerk.  HM,  that  pnrcfaaseis 
sre  chared  with  notice  of  a  mortgage  filed  be- 
fore their  purcliase,  though  more  than  three 
months  after  it  was  givou— Vickera  v.  Camo- 
han,  (Tex.  Civ.  App.)  23  S.  W.  338. 

Beoording. 

S..Rev.  St.  art  4341,  requires  a  mortgagee 
of  chattels  who  after  registration  permits  the 
removal  of  the  chattels  to  another  count?  to 
record  his  mortgage  in  the  latter  ooon^  •within 
four  months,  or  lose  his  lien  as  against  credit- 
ors and  bona  fide  purchasers.  Hdd  not  to  apidy 
in  case  of  a  removal  without  the  mortgagee's 
consent. — Vickers  v.  Carnohan,  (Tex.  Cit.  Adol) 
23  S.  W.  33& 

■Priorities  between  mortgagees — Hotlce 
of  verbal  agreement. 

8.  A  verbal  agreement  between  ■  mott- 
gagor  fud  mortgagee  of  chattels,  tliat  property 
aciiuired  by  the  mortgagor  after  the  execution 
of  the  mortgage,  and  not  covered  by  it,  dionid 
also  be  subject  to  the  mortgage,  does  not  af- 
fect a  subsequent  mortgagee  of  such  after-ac- 
quired property  for  value  without  notice:  and, 
though  the  subsequent  n<ortgagee  had  notice, 
or  advanced  no  consideiration  sufficient  to  |>ro- 
tect  him,  an  assignee  of  the  note,  purchasing 
from  such  mortgagee  before  maturity  for  val- 
ue and  without  notice,  would  take  the  mort- 
gage unaffected  by  the  verbal  agreement  — 
Wynife  v.  Admire,  (Tex.  (Jiv.  App.)  23  &  W. 
4lS. 

4.  A  recital  in  a  bill  of  sale  that  the  prop- 
erty is  subject  to  a  chattel  mortgaiie  of  a  par- 
ticular date,  is  not  notice  of  a  verbal  agree- 
ment between  the  seller  and  the  mortgagee,  en- 
tered into  before  the  sale,  extending  the  mort- 
gage to  property  not  described  therein,  so  as 
to  bind  a  snt>seqnent  mortgagee  of  such  prop- 
erty under  a  mortgage  executed  by  the  pur- 
chaser.—Wynne  V.  Admire,  (Tex.  (3iT.  AppJ  2t 
S.  W.  418. 

City. 

See  "Municipal  Corporations." 

Claim  and  Delirery. 

See  "Beplevin."- 

Claims. 

Against  decedents'  estates,  see  "Blxeeutnrs  sad 
Administrators,"  8-12. 
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aiond  on  TiOe. 

See  "Qoletins  Title." 

Decree  in  trespaH  to  try  title,  canceUng  deed, 
see  "Trespass  to  IVy  Title,"  19. 

Ck)llateral  Attack. 

On  Jndtrment,  see  "Jodnnent,"  24-61. 

On  order  altowing   claim,  see  "Counttes,"   4. 

Collection. 

Of  taxes,  see  "Taxation,"  5. 

Ctolor  of  Title. 

See  "Adrerse  Possession,"  8,  9. 

Commerce. 

Interstate  comm^'oe  act,  see  "Carriers,"  1.  2. 
Becnlatlon  of,  see  "Constitntional  Law,"  8. 

Oommiasion. 

Of  broker,   see  "Factors  and  Brokers." 
Of  executors  and  administrators,  see  "Bxecn- 
tors  and  Administrators,"  13. 

Ctommon  Carrier. 

Sea  "Carriers." 

Commimity  Property. 

«ae  "Hnsband  and  Wife,"  12-29. 

Oompetenoy. 

Of  jurors,  see  "Jury,"  1,  2. 

Complaint. 

See  "Pleading." 

OOMFBOMISE. 

fiee,  also.  "Accord  and  Satisfaction;"  Tamily 
SettlemenU.-"   "Belease  and  Discharfa." 

BflBsot. 

Where  the  undisputed  eridenoe  in  a  case 
-shows  that  while  it  was  pending  in  Justice's 
court  the  parties  agreed  on  a  compromise,  it 
is  error  not  to  render  Judgment  according  to  the 
terms  of  such  compromise.— Irwin  t.  Huey, 
(Tex.  CiT.  App.)  23  S.  W.  324. 

Concealed  Weapons. 

Bee  "Carrying  Weapons." 

Condemnation  Proceedings. 

Sea  "Eminent  Domain." 

Condition. 

In  deed,  see  "Deed,"  7. 

Of  policy,  see  "Insurance^"  8,  4. 

Conduct  of  Trial. 

«••  "Criminal  Law;"  "Trial." 

Confession. 

Sea  "Criminal  Law."  42-44. 

Confirmation. 

Of  jndldal  sale,  see  "Judicial  Salea,"  1.  S. 


OONFUCT  OF  IiAWS. 

Contracts. 

1.  Where  defendant  agreed  to  bny  of  plain- 
tiff one  car  of  bacon  "f.  o.  b.  Kansas  City,"  and 
afterwards  refused  to  take  the  bacon  because  of 
a  disaRreement  as  to  the  number  of  pounds  con- 
stituting a  car  load,  the  admission  of  evidenoa 
to  show  a  usage  in  Texas,  where  defendant 
llTcd,  as  to  the  number  of  ponnds  in  a  car  load, 
was  error,  since  the  contract  was  to  be  executed 
in  Kansas  City.— Wdert  v.  Arledge,  (Tex.  ClT. 
App.)  23  S.  W.  1(»2. 
Death  by  wrongful  act. 

8.  An  action  for  injuries  causing  death 
will  not  lie,  though  the  death  occurred  within 
the  state,  unless  the  law  of  the  jurisdiction 
whM'e  the  injuries  were  received  recognizea 
snch  action.— De  Ham  y.  Mexican  Nat.  Ry.  Co., 
(Tex.  Sup.)  23  S.  W.  381. 

Connecting  Lines. 

See  "Carriers."  20-81. 

Consideration. 

For  modifying  contract,  see  "Contracta,"  10. 
Of  contract,  see  "Contracts,"  2. 
Of    conveyance,    see    "Fraudulent    Conveyan- 
ces," 8. 
Of  guaranty,  see  "Guaranty." 
Of  release,  see  "Release  and  Discharge,"  1. 

Consolidation. 

Of  actions,  see  "Actions,"  Z 

Constable. 

See  "Sheriffs  and  ConstaUea." 

CONSTTCUTIONAIi  LAW. 

Dne  proceaa  of  law,  see  "Bminent  Domain/'  8. 

Intoxicating  liquor  laws,  see  "Intoxicating  liij- 
uors."  1,  2. 

Power  of  eminent  domain,  see  "Eminent  Do- 
main." 1. 

Self-exeoutlng  proTlalons. 

1.  The  amended  Judiclanr  article  of  the 
constitution,  (Gen.  Laws  1891,  p.  201,)  provid- 
ing that  "when  the  judge  of  the  county  court 
is  disqualified  in  any  case  pending  in  the  county 
court  the  parties  Interested  may  oy  consent  ap- 
point a  proper  person  to  try  said  case,  or  upon 
their  failing  to  do  so,  a  competent  person  may 
be  appointed  *  *  *  in  such  manner  as  may 
be  prescribed  by  law,"  does  not  require  legis- 
lation to  put  in  force  that  part  which  authorizea 
appointment  by  consent,  and  such  appointment 
may  be  made,  instead  of  transferring  the  case 
to  the  district  court.— Parker  County  t.  Jack- 
son, (Tex.  Civ.  App.)  23  S.  W.  924. 

Iiocal  and  speoial  laws. 

8.  A  special  act,  regulating  the  practice  is 
a  discontinued  circuit  court  held  in  terms,  is 
not  inconsistent  with  the  provision  of  the  new 
constitution  (section  69)  that  the  general  as- 
sembly shall  not  pass  local  or  special  acts  "to 
regulate  the  practice  of  courts  of  justice;  but 
the  practice  In  circuit  courts  in  continuous  ses- 
sion may,  by  a  general  law,  be  made  different 
from  the  practice  in  circuit  courts  held  in 
terms,"  since  such  constitutional  provtsion  !•« 
prospective  in  its  operation,  and  under  it  the 
special  act  remiUns  in  force  till  the  passage  of 
a  general  law  regulating  practice  in  circuit 
oonrts  held  in  terms.— Piper  r.  Guenther,  (Ky.) 
23  S.  W.  872. 
Begulstion  of  commerce. 

8.  Gen.  laws  Called  Sess.  17th  Leg.  p.  35, 
Imposing  a  penalty  on  a  carrier  for  refusing  to 
deliver  freight  on  tender  of  the  charges  specified 
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police  re«aiatlon,  wliicb  tbe  atate  baa  a  ni^ht 
to  pasa.— Oulf,  C.  &  S.  F.  By.  Co.  t.  Nelson, 
(Xex.  av.  App.)  23  S.  W.  732. 

Compelling  accused  to  fbrnisli  «Tid«noe 
against  himself. 
4.  R«T.  St.  1889.  If  4621,  4622,  prohibiting 
a  druggist  from  selling  liqnor  except  on  the  pre- 
acriptiona  of  a  physician,  and  declaring  that 
gach  prescriptiona  shall  be  carefully  preserved, 
and  produced  in  court,  or  before  any  grand 
Jury,  whenever  required,  and  that,  on  the  fail- 
ure of  the  druggist  to  produce  the  same,  he  shall 
be  deemed  guilty  of  a  misdemeanor,  are  not  in 
conflict  with  Const,  art.  2,  S  23,  providing  that 
no  person  shall  be  required  to  furnish  evidence 
in  a  criminal  case  against  himself. — State  v.  Da- 
Tia,  (Mo.  Sup.)  23  S.  W.  759. 

Oojuttructioii. 

Of  wills,  see  "WlUa."  »-16. 

OONTBMFT. 

Pnnlsbment — Striking  out  soandaloiu 
pleading. 

1.  Where  a  petition  filed  in  a  court  con- 
tains scandalous  matter  reflecting  on  the  in- 
tegrity of  tbe  Judge  and  the  masts  in  chan- 
cery of  the  court,  it  may  be  stricken  from  the 
files  without  notice,  though  it  sets  up  a  good 
cause  of  action.  Pleasnntg,  J.,  dissenting. — 
Herndon  r.  Campbell,  (Tex.  Civ.  App.)  28  S. 
W.  558. 

'i.  Where  the  petition  of  a  plaintiff  in  tbe 
district  court  states  a  good  cause  of  action,  but 
also  contains  matter  so  impertinent  or  scandal- 
ons  as  to  amouut  to  a  contempt,  the  court  may 
expunge  the  objectionable  matter,  but  cannot 
strike  the  petition  from  the  files.  28  S.  W. 
658,  reversed.  —  Herndon  v.  Campbell,  (Tex. 
Hup.)  23  S.  W.  980. 

Cqutest. 
Of  wiUa,  see  "WiUa,"  6-8. 

Oontinfirent  Bemainder. 

See  "Deed,"  8. 

ixysmNUAxoE. 

In  criminal  caaea,  see  "Criminal  Law,"  10-1& 

Abgenoe  of  witness. 

1.  It  is  not  an  abuse  of  discretion  to  refuse 
a  continuance  for  the  absence  of  a  witness, 
the  materiality  of  whose  testimony  was  known 
to  counsel  six  weeks  before  trial,  but  who^had 
left  the  state  two  weeks  before  trial,  when 
connsel  intended  to  issue  a  subpoena,  though 
the  witness  had  promised  to  be  present  and 
testify.— Campbell  t.  McCoy,  (Tex.  Civ.  App.) 
2S  S.  W.  34. 

i.  Where  nonresident*  voluntarily  awear 
in  a  personal  action,  it  is  error  to  force  them 
to  trial  on  the  day  following  such  appearance, 
and  refuse  a  continuance  on  the  ground  of 
the  absence  from  the  county  of  material  wit- 
nesses.—Hartley  r.  Conn,  (Tex.  CHt.  App.)  23 
S.  W.  382. 

'Surprise. 

8.  In  trespass  to  try  title,  where  a  witness 
called  by  defendaut  to  prove  the  execution  of  a 
deed  refused  to  testify  to  its  authenticity,  a  mo- 
tion to  continue  the  case  on  the  ground  of  sur- 
prise is  properly  dt-nied  where  there  is  no  offer 
to  connect  the  deed  with  any  defense,  or  to  show 
that  it  could  not  bi-  patnblished  by  other  tesli-, 
mony.— Dempsey  v.  Taylor,  (Tex.  Civ,  App.)  23 
S.  W.  220. 


nee,  aiso,  Assignment;  Assignment  for  Ben- 
efit of  Creditor^;"  "Assnmpsit;"  "Boods:" 
"Carriers;"  "Chattel  Mortgages;"  "Deed;"' 
"Frauds,  Statnte  of;"  "Fraudulent  Convey- 
ancee;"  "Quarantt;"  "Insaranoef  "Interest;" 
"Landlord  and  Tenant;"  "Master  and  Serv- 
ant;" "Mortgagee;"  "Negotiable  Intttrv- 
mente:"  "PartnCTship;"  "Payment;"  -Prin- 
cipal and  Agent;"  "Principal  and  Snrety:" 
"Sale;"  "Specific  Performance;"  "Subroga- 
tion;" "Subscription;"  "Usury;"  "Vendor  and 
Purchaser." 

Agreement  to  submit  to  arbitration,  partial  inva- 
lidity, see  "Arbitration  and  Award."  2. 

Antenuptial  contracts,  see  "Hnsband  and 
Wife,"  5. 

By  what  law  governs,  see  "Conflict  of  Laws,"  L 

Consideration  for  note  given  to  indemnify  sure- 
ty, see  "Negotiable  Instruments,"  3. 

Damages  for  breach,  see  ''Damages,"  8-15. 

Establiahment  of  boundaries,  see  "Bonndaiien." 
3-6. 

Of  cities,  see  "Mnnlctoal  Corporations,"  8. 

Of  corporations,  see  "Corporatious,"  2-S. 

Of  receiver,  see  "Receivers,"  6; 

Power  of  guardian  to  contract,  see  "Gnardian 
and  Ward,"  3,  4. 

Public  policy,  assignment  of  aneamed  aalair  by 
government  employe,  see  "Asaigiunent,"  2. 

Rescission  and  cancellation  in  equity,  see  "Bq- 
uity,"  1-4. 

of  land   contract,   nee   "Vendor  and  PqT' 

chaser,"  6-0. 

Sunday  contracts,  see  "Sunday." 

To  deliver  telegram,  see  "Telegraph  Compa- 
nies," 1,  2. 

What  oonstl,tatM  —  Me«tlag  of  minds 
dependent  on  ijaage. 

1.  Plaintiff  telegraphed  defendant  at  what 
prices  he  would  furnish  him  February  and 
March  bacon,  "f.  o.  b.  Kansas  City,"  and  de- 
fendant telegraphed  back:  "Will  take  one  car 
February  and  March  bacon.  Forward  con- 
tracts, and  draw  for  margins."  Contracts  were 
sent,  stipulating  for  the  porcbase  of-  25.00() 
pounds,  to  be  ddivered  in  Febmal  ,  and  a  like 
q.uantity  to  be  delivered  in  March.  Defendant 
refused  to  sign  the  contract*,  alleging  that  by 
usage  of  trade  a  carload  of  bacon  was  20,000 
pounds.  BM,  in  an  action  for  breach  of  eoo- 
tract,  that  it  was  error  to  instruct  that  if  the 
parties  contemplated  that,  before  the  agree- 
ment as  expressed  in  the  telegram  ahonid  be  re- 
garded as  binding,  its  terms  shonld  be  reduced 
to  writing,  and  signed,  and  margin  pnt  up,  then 
the  telegrams  would  not  constitute  a  contract. 
since  the  telegrams  did  constitute  a  contract  if 
by  usage  of  trade  in  Kansa.s  City  a  car  load  of 
bacon  was  25,000  nounds.— Wolert  T.  Arledge, 
(Tex.,  Civ.  App.)  23  S.  W.  1052. 

Validity — Consideration. 

2.  An  agreement  to  extend  a  note  on  pay- 
ment of  the  aceroed  interest  ia  without  coosid- 
eration.- Helms  v.  Crane,  (Tex.  Civ.  Aim.)  23 
S.  W.  302. 

Public  policy. 

3.  A  lease  made  with  the  knowledge  of 
the  lessor  that  the  premises  are  to  be  osed  for 
purposes  of  prostitution  is  contrary  to  pnblir 
policy,  and  no  rent  can  be  recovered. — llnii- 
■tock  v.  Palmer,  (Tex.  Civ.  App.)  23  S.  W.  'iSt. 

4.  The  fact  that  one  was  a  county  survey- 
or when  he 'made  a  contract  to  locate  a  head 
right,  in  consideration  of  a  compensation  other 
and  greater  than  his  official  fees,  does  not  in- 
validate said  contract,  when  the  land  located 
was  in  another  county,  and  not  located  by  the 
contractor  himself. — Kills  v.  Stone,  (Tex.  Civ. 
App.)  23  S.  W.  405. 

Joint  and  several  liability. 

5.  A  Joint  and  several  liability  of  two  con- 
tractor for.  materials  furnished  was  shown  by 
evideuee  tliat   one  of   the  contractors  ordered 
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WM  can«ct,  and  that  be  would  par  ball  if  tbe 
orderer  would  pay  the  other  Mlf.— Ouinn  T. 
O'Danid,  (Tex.  Civ.  App.)  28  8.  W.  850. 

Performano«. 

6.  Where  a  person  aerees  with  a  certain 
firm  to  exert  himself  to  sell  all  the  lumber  cut 
at  their  mill  during  a  certain  year,  the  fact  that 
he,  during  such  time,  beconea  the  manaKing 
partner  in  a  firm  which  operates  a  competing 
mill,  does  not  of  itself  constitute  a  breach  of 
his  contract  with  the  former  firm,  in  the  absence 
of  an  agreement  to  give  bis  entire  services  to 
either  firm.— Bender  t.  Peyton,  (Tex.  Civ.  App.) 
23  S.  W.  222. 

7.  A  contract  to  construct  and  maintain  a 
railroad  between  certain  points  in  consideration 
of  contributions  by  citizens,  being  entire  in  its 
nature,  a  failure  of  complete  performance  en- 
titles a  contributor  to  recover  tne  amount  paid, 
unlens  an  excuse  for  the  failure  be  shown,  or 
tiiat  the  part  performance  is  beneficial. — ^Batsell 
T.  St.  Louis,  A.  &  T.  Ry.  Co.,  (Tex.  CMv.  App.) 
23  S.  W.  552. 

8.  Defendants  agreed,  in  consideration  of 
plaintiffs'  transfer  to  them  of  the  ri{Hit  to  sell 
a  patented  article  over  a  specified  territory  of 
86  oonntiea,  that  they  would  pay  plaintiff  $25 
for  each  connty  named;  "payment  to  be  made 
when  we  sell  a  connty, — that  is,  on  each  coun- 
ty when  sold."  PlaintUfs  sued  for  S1.400  ns 
damages  for  nonperformance,  but  their  own 
testimony  showed  that  defendants,  at  consid- 
erable expense,  had  honestly  tried  to  sell  the 
articles,  but  had  only  dlsuo3<Kl  of  one.  Hdd, 
that  defendants'  obligation  to  pay  ffSS  per  coun- 
ty named  was  not  absolute,  but  only  became 
so  as  the  counties  were  "sold."  No  cause  of 
action  could  therefore  arise  unless  salos  were 
mndp,  or  defendants  had  failed  or  rpfiiN)>d  to 
sell  when  tiiey  could,  for  a  rensonable  length 
of  time.— C!owart  v.  Edwards,  (Tex.  C!iv.  App.) 
28  8.  W.  569. 

9.  A  party  to  a  contract,  who  causes  a  de- 
lay in  the  time  of  its  performance,  connot  claim 
that  time  was  of  the  essence  of  the  contract, 
and  tliat  be  is  no  longer  bound  by  the  contract 
because  of  the  delay.— McLane  t.  Blder,  (Tex. 
OiT.  App.)  28  S.  W.  757. 

JSodlfloation — Consideration. 

10.  February  Ist  plaintiff  agreed  to  deliver 
defendant  so  much  wood,  at  an  agreed  price 
per  cord,  by  April  Ist;  plaintiff  not  to  be  re- 
sponsible for  the  railroad's  failure  to  supply 
«ara.  nor  for  delays  beyond  human  control.  No 
oars  were  furnished  till  April  10th  or  11th. 
March  2Sth  plaintiff  wrote  to  defendant  that, 
in  view  of  the  wages  be  had  then  to  pay,  he 
must  ask  for  a  better  price  for  the  wood.  De- 
fendant answered  that  he  would  pay  him  a 
<!ertain  advanced  price  per  cord,  and  requested 
him  to  hurry  his  shipments.  Hdd,  that  the 
modification  of  the  contract  was  not  without 
-consideration.  —  Foley  v.  Storrie,  (Tex.  Civ. 
App.)  23  S.  W.  412. 

Merger  of  oral  in  written  contract. 

11.  The  owner  of  proper^  made  an  oral  con- 
tract with  a  broker  to  negotiate  a  sale,  and  sub- 
seauently  made  a  written  contract  therefor. 
HM,^  In  an  action  on  the  oral  contract  for  com- 
missions for  a  sale  to  a  person  sent  to  the  own- 
-er,  after  the  written  contract  had  expired  and 
the  owner  had  refused  to  renew  it,  that  the 
oral  was  merged  in  the  written  contract,  which 
had  expired.  —  Nunn  v.  Townes,  (Tex.  Civ. 
App.)  23  8.  W.  1117. 

Bight  to  terminate. 

18.  A  contract  to  teach  school,  which  re- 
«erves  to  both  parties  the  right,  after  the  pres- 
ent school  year  has  expired,  to  terminate  the 
contract  by  Riving  three  month.s"  notice, 
"otherwise  the  foregoing  contract  will  be  bind- 
ing for  the  ensuing  scbolnslic  year,"  cannot  be 
terminated   before   the   expiration  of   the  first 
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Pleading  and  proof 

13.  Where  plaintiff  declares  on  an  express 
contract,  he  cannot  recover  on  an  implied  oanr- 
tract.— Nunn  v.  Townea.  23  S.  W.  1U7. 


CONTBIBXTTION. 

Between  joint  obligors. 

Whore  one  of  three  joint  obligors  rays 
the  debt,  he  is  not  entitled  to  recover  <n  the 
other  two  obligors,  Jointly  and  wveratly,  two- 
thirds  of  the  amount  paid  by  him,  bat  may  re- 
cover of  each  of  such  other  obligors  one-thfard, 
only,  of  such  amount.— Graves  v.  Smith,  Ctex. 
Civ.  App.)  28  8.  W.  eos. 

Ctontributory  Negli^^enoe. 

See  "Negligence,"  7-10. 

Converaioii. 

Liability  of  sheriff  for  nnlawfnl  setzursi,   tee 

"Sheriffs  and  Cionstables." 
Release  of  joint  tort  feasors,  we  "BelesM  and 

Discharge,"  2. 

Ctonveyances. 

See  "Chattel  Mortgages:"  "Deed;"  "Frandn- 
lent  Conveyances;"  'liortgagcs;"  "Sale;" 
"Vendor  and  Purchaser." 

By  husband,  joinder  of  wife,  see  "Husband 
and  Wife.''  3. 

Of  homestead,  see  "Homestead,"  14-17. 

OOBPOBATIONS. 

See,  alw,  "Carriers;"  "Horse  and  Street  Rail- 
roads;" "Insurance:"  "Municipal  <3orpora- 
tions;"  "Railroad  Companies;'  "Telegraph 
Companies." 

Erldence  of  corporate  existence. 

1.  On  a  prosecution  under  Mansf.  Dig.  | 
163S,  for  embezzlement  froiA  a  corporation,  evi- 
dence of  the  general  reputation  of  corporate 
existence  of  the  injured  party  is  snffleient. — 
Fleener  v.  State,  (Ark.)  28  S.  W.  1. 

Contracts. 

2.  Where  the  promoter  of  a  corporation  is 
indebted  to  plaintiff  for  procuring  a  bonus  for 
the  corporation,  the  latter,  on  its  organization, 
on  accepting  the  bonus  with  knowledge  of  the 
claim  for  services,  assumes  the  indebtedness 
also.— Weatberford,  M.  W.  &  N.  W.  R.  Co.  V. 
Granger,  (Tex.  Civ.  App.)  23  S.  W.  425. 

8.  Kepresentations  and  declarations  made 
by  the  director  of  a  railroad  company,  while 
acting  in  the  performance  of  his  duty  to  pro- 
cure a  bonus  from  the  citizens  of  a  town,  are 
ratified  by  the  acceptance  of  the  bonus  by  the 
company,  though  be  may  have  exceeded  his  au- 
thority in  making  the  declarations  and  4«p- 
resentations.— Gulf,  C.  &  S.  F.  Ry.  C!o.  T.  Pitt- 
man,  (Tex.  Civ.  App.)  23  S.  W.  318. 

4.  A  bank  loaning  a  corporation  more  mon- 
I  ey  than  the  latter's  recorded  articles  empower 
I  it  to  borrow  does  so  at  Its  peril,  and  its  claim 
I  against  the  assignee  will  he  allowed  only  to  the 
'  amount  which  the  cnri>oration  was  entitled  to 
J  borrow.— First  Nat.  Bank  v.  D.  Keefer  Milling 

■  Co.,  (Kv.)  23  S.  W.  675.    ^ 

'  5.  A  national  bank,  haWng  joined  with  oth- 
er persons  in  a  partnership  to  operate  a  mill 

i  owntHl  among  them,  cannot  be  prevented  from 

,  recovering  moneys  loaned  to  the  firm,  on  the 
ground  that  it  hns  no  power  to  become  apart> 

1  ner  in   a   mill. — Cameron  v.   First   Nat.   mnk, 

■  (Tex.  Civ.  App.)  23  S.  W.  334. 
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Iirealdent,  redfttng  the  taking  of  a  third  person's 
note  in  fnll  payment  of  the  greater  part  of  the 
pnrchase  money,  has  notice  from  aucn  deed  that 
the  president  has  waired  the  vendor's  lien  of 
the  corporation  without  any  authority  under 
the  by-laws  of  the  corporation,  or  nnder  his 
power  to  make  deeds.— Franco-Texan  Land  Co. 
T.  McCiormick,  (Tex.  Sap.)  23  &  W.  12a 

Variance  in  name  of  corporation. 

7.  On  appeal  from  a  justice  of  the  peace  to 
the  district  court,  taken  by  the  "Southern  Pa- 
cific Railroad  Company,"  the  district  court  has 
no  Jarisdiction  to  render  judgment  against  the 
"Southern  Pacific  Company,"  since  the  pre- 
dumption  from  the  difference  In  names  is  that 
the  two  companies  are  separate  and  distinct 
entities. — Southern  Pac.  Co.  v.  Burns,  (Tex. 
Clv.  App.)  23  S.  W.  288. 

laabiiity  on  subscription  to  stock— Ev- 
idence. 

8.  Where,  in  an  action  on  a  subscription 
contract  to  the  capital  stock  of  a  corporation, 
the  petition  alleged  that  defendant,  acting 
through  his  father  and  agent,  executed  the 
contract,  it  was  not  error  to  reject  evidence  of- 
fered by  defendant  to  prove  that  the  other  sub- 
scribers to  the  capital  stock  of  plaintiff  knew 
the  stock  was  subscribed  as  a  gift  by  his  fa- 
ther to  defendant. — Evans  t.  Texaa  Printing  ft 
Lithographing  Co.,  (Tex.  Otv.  App.)  28  S.  W. 
476. 

9.  Plaintiff  having  alleged  that  defendant 
approved  and  adopted  the  acts  of  his  father 
in  signing  his  name  to  the  contract,  it  was  not 
error  to  admit  the  subscription  list  in  evidence. 
— Evans  t.  'Texas  Printing  ft  Lithographing 
Co.,  (Tex.  ClT.  App.)  28  S.  W.  47ft 

Bigbt  to  withdraw  sabsorlptton. 

10.  A  subscriber  to  the  stock  of  a  corpora- 
tion to  be  formed  can  withdraw  his  subscription 
before  the  organization  thereof,  and  before  its 
acceptance,  and  before  the  expenditure  of  any 
money,  and  with  the  consent  of  the  payee. — 
Patty  T.  Hillsboro  Roller-MiU  Co.,  (Tex.  Civ. 
App.)  23  S.  W.  336. 

11.  A  person  "who  sub8cril>es  money  to  as- 
sist a  proposed  corporation  to  erect  a  roller  mill 
may,  before  the  whole  amount  necessary  is  sub- 
acnlied,  or  any  liabilities  or  expenses  have  been 
incurred,  or  any  organization  has  been  perfect- 
ed, withdraw  his  subscription,  by  notifying  the 
person  having  cliarge  of  such  matter. — Lewis  v. 
HiUsboro  RoUer-MUl  Co.,  (T«x.  OiT.  A^-)  23 
8.  W.  33a 

Appointment  of  receiver. 

12.  Rev.  St.  art.  1461,  authorizing  a  judge 
of  any  conrt  of  competent  jurisdiction  to  ap- 
point a  receiver  for  an  insolvent  corporation, 
does  not  empower  a  stockholder  or  lien  creditor 
of  an  insolvent  corporation,  which  is  still  a  go- 
ing concern,  to  have  a  receiver  appointed  to 
taJie  charge  of  the  entire  assets  and  convert 
them  into  money  for  general  distribution,  on 
the  sole  ground  of  insolvency. — ^Bspuela  L«nd  ft 
CatUe  Co.  v.  Bindle,  (Tex.  dr.  App.)  23  S.  W. 
819. 

18.  The  application  of  a  few  persons  owning 
comparatively  small  interests  in  an  insolvent 
bat  going  corporation  is  not  sufficient  to  induce 
a  court  of  equity  to  appoint  a  receiver  therefor, 
and  to  order  a  speedy  sale  of  its  property  during 
a  period  of  great  financial  stringency. — Espuela 
Land  &  Cattle  Co9t.  Bindle,  (Tex.  Civ.  App.) 
23  S.  W.  819. 

Foreign  corporation. 

14.  The  statute  of  1887,  relating  to  foreign 
corporations,  having  boen  declared  nnconatitii- 
tional,  there  was  from  its  date,  until  the  act  of 
1889  went  into  operation,  no  efCective  statute 


Oorroboration. 

Of  witness,  see  "Witness,"  15. 
COSTS. 

Attom^s  fees  In  garnishment,  see  '*Gamish- 
ment,"  2. 

Effect  of  disclaimer,  see  "TKspasa  to  T17  Ti- 
tle." 20. 

On  aceoantinc  by  trasteea,  see  "Tmsts,"  8^  A. 

Bight  to  costs. 

1.  Where,  in  an  action,  defendant  pleads 
a  larger  claim  as  a  set-off,  and  recovers  judg- 
ment for  the  excess,  he  is  entitled  to  coats,  nn- 
der  Rev.  .St.  art  648,  providing  that  where  a 
counterclaim  ia  pleaded  the  party  in  whose 
favor  final  judgment  Is  rendered  diall  recover 
costs. — McCormick  Harvesting  Mach.  Co.  ▼. 
GUkey,  (Tex.  Civ.  App.)  23  a  W.  325. 
On  appeal. 

&  An  appellant  who,  on  proper  motion, 
oonld  have  had  the  judgment  oorrected  below,, 
and  thus  rendered  the  appeal  nnneoeaaar^, 
will  be  taxed  with  the  coats  of  the  appeal,  is 
addition  to  those  rendered  against  him  below. 
—Montrose  t.  Fannin  (bounty  Banlc,  (Tex.  Civ. 
App.)  23  &  W.  709. 

From  justice's  court. 

8.  A  county  court,  on  dismissing  an  appeal 
from  a  justice  of  the  peace  for  want  of  juris- 
diction, has  power  to  adjudge  costs  of  the  ap- 
peal against  the  appellant — IJano  Improvement 
ft  Furnace  Co.  v.  White,  (Tex.  Civ.  App.)  23^ 
S.  W.  694. 

In  criminal  cases. 

4.  Acts  1889,  p.  120,  I  1,  prorldea  that 
within  30  days  after  termination  of  any  cause 
in  any  drcoit  court,  that  was  tried  on  change 
of  venae  from  another  county,  the  clerk  of 
such  conrt  shall  make  ont  an  itemised  Hat  of 
"all  the  expenses  incurred"  by  his  oonnty  in 
the  trial  of  the  cause,  and  present  it  to  the 
county  court  of  the  countv  where  the  cause 
originated.  Section  2  provides  that  the  coun- 
ty court  to  whom  "any  snch  bill  of  costaT'  b 
presented,  properly  authenticated,  shall  allow 
the  same  as  though  the  case  hajl  terminated 
in  its  own  county.  BM,  that  the  word  "coats" 
in  section  2  should  be  Interpreted  as  "ex- 
penses," and  that  the  county  in  wbidi  an  ac- 
tion was  begun  was  liable,  on  changv  of 
venue,  for  all  the  expenses  incurred  by  the 
trial  court  by  reason  of  the  change,  including 
"current  expenses  of  the  conrt,"  as  wdl  as 
those  for  which  it  was  already  liable. — the 
costs  in  the  canse.— Hempstead  C!oanty  r.  Boy- 
ston,  (Ark.)  23  S.  W.  650. 

Execution  for  costs. 

5.  Rev.  St.  art.  1420,  provide*  that  "each- 
party  to  a  suit  shall  be  responsible  to  the  offi- 
cers of  the  court  for  the  costs  incurred  by  him- 
self." Article  1420a  provides  that  clerks  may 
demand  payment  of  costs  in  cases  pending  hi 
their  courts  up  to  the  adjournment  of  each 
term.  Article  1420b  provides  that,  if  costs 
are  not  paid  within  10  days  after  demand 
therefor,  the  clerk  may  issue  execution,  and 
that  the  taking  of  an  appeal  shall  not  prevent 
the  issuance  of  such  execution.  Hdd  that,  aft- 
er an  appeal  bond  has  been  filed,  execution  for 
costs  against  appellant  can  be  issued  only  for 
such  costs  as  appellant  has  incurred. — Rxtence 
T.  Stewart,  (Tex.  Civ.  App.)  23  S.  W.  295. 

Cotenancy. 

See  "Tenancy  in  Common." 
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Oottbn  GMimer. 

See  "Bailment." 

Ctounsel. 

ment  of  counsel,  see  "Criminal  Imlw,"  26- 
;   "Trial,"  9-18. 

Counterclaim. 

See  "Set-OS  and  Coonterd^m." 

OOXJNTIES. 

See,  also,   "Highwars;"    "Mnnicipal   Corpora- 

tions." 
liiabillty  for  costs,  see  "Costs,"  4. 
Public  ferries,  see  "Ferry,"  1,  2. 
Who  may  aoe  on  bond  of  tax  collector,  see 

"Bonds,"  1, 2. 

Batiflostton  of  unauthorised  oontraot. 

1.  An  unanthorized  contract  of  a  county 
Judge  to  purchase  county  bonds  for  the  school 
fund  may  be  ratified  by  the  county  court— 
Boydstun  r.  Bockwall  County,  (Tex.  App.)  23 
S.  W.  641. 

County  treasurer — Bights  against  coun- 
ty. 

2.  Where  the  tax  collector  fails  to  turn  over 
taxes  to  the  county  treasurer,  and  the  latter  is 
thereby  entitled  to  sue  the  collector  and  his 
bondsmen  for  commissions  Trhich  he  failed  to 
realize,  be  has  no  cause  of  action  against  the 
county  by  reason  of  an  attempted  release  of  the 
bondsmen,  and  of  the  county  s  refusal  to  com- 
pel the  collector  to  pay  to  the  treasurer  the 
taxes  collected.— Carothers  v.  Presidio  County, 
(Tex.  OiT.  App.)  23  S.  W.  491. 
Allowance  and  payment  of  olaims. 

8.  As  the  statutes  require  some  claims 
•gainst  counties  to  be  paid  out  of  the  treasury 
on  the  certificate  of  the  county  Judge,  and  some 
on  the  certificate  of  the  clerk,  the  word  "or" 
will  not  be  read  "and,"  in  Rev.  St.  art.  986. 
providing  that  all  warrants  or  scrip  issued 
against  the  county  treasurer  by  any  judge  or 
court  shall  be  siTned,  and  attested  by  the  clerk 
"or"  Judge  of  the  court  issuing  the  same;  and, 
as  there  is  no  statute  requiring  the  county 
Judge  to  sign  warrants  issued  on  claims  au- 
ditM  and  allowed  by  the  county  commissioners' 
court,  a  warrant  issued  by  the  clerk,  on  an  or- 
der of  said  court  allowing  a  claim,  and  direct- 
ing its  payment,  need  not  be  signed  by  the 
eounty  Judge.— Canadian  ▼.  Salliway,  (Tex. 
OiT.  App.)  23  8.  W.  837. 
Collateral  attack. 

4.  As  Rev.  St.  art.  1514,  gives  the  commis- 
aicmers'  court  power  to  audit  and  settle  all  ac- 
counts against  the  county  and  direct  their  pay- 
ment, an  order  allowing  an  account  and  direct- 
ing a  warrant  to  be  drawn  is  conclusive,  unless 
set  aside  by  the  district  eonrt,  and  cannot  be 
collaterally  attacked  by  the  county  Judge  in 
mandamus  proceedings  to  compel  him  to  sign 
the  warrant.— Callagban  r.  Salliway,  (Tex.  CiV. 
App.)  23  8.  W.  837. 

Compelling  auditor  to  issue  war- 

rant. 

6.  Where  one  has  presented  a  claim  against 
the  counbr  to  the  commissioners'  court,  as  au- 
thorized by  law,  and  they  have  allowed  the 
same,  and  ordered  a  warrant  to  be  drawn,  a 
petition  for  a  writ  of  mandamus  to  compd  is- 
suance of  the  warrant  cannot  be  defeated  on 
the  ground  that  there  is  an  adequate  remedy 
by  suit  B^iainst  the  county,  as  under  Rev.  St, 
art.  677,  the  commissioners'  court  must  have 
refused  to  allow  a  claim  before  an  action  there- 
on can  lie  brought  against  the  county. — Cal- 
latdian  v,  Salliway,  (Tex.  dv.  App.l  23  S.  W. 


Oonnty  Oonrto. 

See  "Courts,"  12,  1& 

OOUBTS. 

See,  also,  "Judge." 

Discontinuance,  scope  of  statute,  see  "Stat- 
utes," 5. 

Jurisdiction  of  court  to  which  venue  is  changed, 
see  "Venue  in  Civil  Cases,"  4. 

Ex  parte  proceedings  without  contro- 
versy. 

1.  Consts.  18(}6  and  1869,  by  what  are 
termed  "general  jurisdiction  clauses,"  provided 
tliat  the  district  court  had  jurisdiction  to  try 
"all  suits,  complaints,  and  pleas  whatever, 
without  regard  to  any  distinction  between  law 
and  equity,  when  the  matter  in  controversy 
sliall  bie  valued  at,  or  amonnt  to,  one  hundred 
dollars,  exclusive  of  interest"  Hdd,  that  to 
give  such  court  jurisdiction  the  pleading  must 
disclose  an  adversary,  and  assert  a  right 
against  him  which  is  not  shown  to  be  conceded 
by  him;  and  therefore  it  did  not  have  jurisdic- 
tion of  an  ex  parte  proceeding  in  partition, 
wherein  all  the  parties  in  interest  were  per- 
fectly agreed,  and  there  was  nothing  for  the 
court  to  decide.— Blagge  v.  Moore,  (Tex.  Cir. 
App.)  23  S.  Ws  466. 
Jurisdiction  by  consent. 

9.  The  fact  that  a  defendant  filed  an  ro- 
swer  in  the  district  court  does  not  confer  juris- 
diction upon  the  court,  where  the  amount  in  con- 
troversy is  not  within  the  original  jurisdiction 
of  the  district  court — Southern  Pac.  Co.  ▼. 
Bums,  (Tex.  Civ.  App.)  23  S.  W.  288. 

Of  appellate  jurisdiction. 

V.  To  overturn  decisions  of  the  supreme 
court,  that  court  itself  must  overrule  them, 
and,  nntil  then,  they  must  be  regarded  as  au- 
thority by  the  court  of  civil  appeals.  Fisher, 
C.  J.,  dissenting.— Jones  v.  Oulf,  C.  &  S.  F.  By. 
Co.,  (Tex.  Civ.  App.)  23  S.  W.  186. 

4.  Act  April  13,  1892,  i  5,  provides  that 
"the  judgment  of  the  courts  of  civil  appeals 
shall  be  conclusive  upon  the  facts  of  a  case." 
Rev.  St.  art.  1033,  as  amended  by  Act  April  13, 
18d2,  provides  that  the  supreme  court,  upon  the 
hearing  of  a  case  brought  up  by  a  writ  of  er- 
ror, "may  require  at  any  time  the  original  tran- 
script to  be  sent  up."  BM,  that  the  supreme' 
court,  while  not  empowered  to  revise  the  con- 
clusions of  fact  of  the  court  of  appeals,  may 
consider  the  evidence,  in  rendering  its  decision. 
—Clarendon  Land,  Invest  &  Agency  Oo.  T.  Mc- 
Cldland,  (Tex.  Sup.)  23  S.  W.  1100. 
Special  terms. 

6.  Under  Act  June  10,  1883,  authorizing 
special  terms  of  the  circuit  court  on  orders  of 
the  Judges,  or  on  notices  signed  by  the  judge 
and  posted,  and  providing  that  the  order  or 
notice  shall  specify  the  day  on  which  the  term 
is  to  commence,  and  shajl  give  the  style  of 
each  case  to  be  heard,  compliance  wiUx  the 
provisions  as  to  the  order  and  notice  is  essen- 
tial to  the  validity  of  proceedings  at  the  spe- 
cial term.- Toler  t.  Commonwealth,  (Ky.)  123 
S.  W.  347. 
Jurisdictional  amount. 

6.  The  fact  that  no  salary  was  attached  to 
the  office  of  mayor  of  a  city  when  plaintiff  was 
voted  for  and  qualified  for  that  oSice  does  not 
deprive  the  district  court  of  Jurisdiction  of  an 
action  brought  by  him  against  an  alleged  in- 
truder, where,  before  the  action  was  brought, 
the  city  council,  as  empowtered  by  the  charter, 
fixed  the  salary  for  the  unexirired  term  in  an 
amonnt  exceeding  ioWK  the  jurisdictional  limit 
of  the  district  court. — Krakauer  v.  Oaples,  (Tex. 
Civ.  App.)  23  S.  W.  1036. 

7.  Under  Acts  1801,  pp.  199,  200,  granting 
(he  district  court  jurisdiction  of  all  suits  in  be- 
half of  the  state  to  recover  penalties  and  for- 
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the  amount  claimed  in  the  petition  determines 
the  jurisdiction  of  the  eoart,  nnlees  the  ques- 
tion of  jorisdiction  is  raised  by  an  allegation 
that  plaintifF  fraudulently  alleged  an  excessive 
amount  for  the  purpose  of  giving  the  court 
jurisdiction.— ^ozaja  v.  Patterson,  (Ter.  Ciy. 
Avp.)  23  8.  W.  74S. 

8.  A  creditor  agreed  to  buy  his  debtor's 
cotton  crop  and  pay  one-quarter  or  one-half 
cent  per  pound  more  than  any  one  else  would 
jrive,  and  credit  the  amount  on  the  debt,  which 
was  due.  At  the  time  only  part  of  the  cotton 
wca  gathered.  The  debtor  was  to  pick  the  bal- 
ance of  the  cotton,  and  haul  it  all  to  S.'s  gin, 
t«  be  held  by  him  subject  to  such  creditor's  or- 
dar.  This  was  done,  but,  while  the  cotton  was 
at  S.'s  gin,  other  creditors  of  the  same  debtor 
levied  on  it.  In  an  action  against  them  by 
the  creditor  who  had  arranged  to  buy  the  cot- 
ton, for  couTer^n,  he  aet  up  a  mortgage  held 
by  him  as  assignee  on  the  property  converted 
Mid  other  property,  and  asked  that  the  same  be 
foreclosed.  Held,  that  it  was  error  to  charge 
that  the  value  of  the  property  in  the  mort- 
nige  was  the  test  of  jurisdiction. — Baker  r. 
Qttinn,  (Tex.  Ov.  App.)  25  S.  W.  604. 

10.  The  amount  claimed  in  the  petition,  and 
not  the  amount  of  the  verdict,- will  be  deemed 
the  amount  in  controversy,  luiless  it  apjjears 
from  the  petition  that  the  case  is  not  within 
the  jurisdiction,  or  unless  it  otherwise  appears 
that  plaintiff,  in  framing  his  petition,  has  im- 
properly sought  to  give  jurisdiction  where  it 
does  not  belong. — Baker  v.  Guinn,  (Tex.  Civ. 
App.)  23  8.  W.  604. 

11.  Where  a  city  charter  vests  the  council 
with  power  to  judge  of  the  election  and  qualifi- 
cation of  its  members,  including  the  mayor,  and 
no  salary  is  attached  to  the  office  of  mayor,  a 
decision  of  the  city  council  that  the  person  re- 
ceiving the  highest  number  of  votes  has  not  the 
qualifications  prescribed  by  the  charter  for  the 
office  is  conclusive,  and  not  subject  to  review 
by  the  district  court,  which,  prior  to  the  con- 
stitutional amendment  of  1891,  had  no.  jurisdic- 
tion in  such  cases  unless  the  amount  involved 
exceeded  $500  in  value.— Krakauer  v.  Caples, 
(Tex.  Civ.  App.)  23  8.  W.  1036. 

County  oourts — Bscovery  of  land. 

12.  Where  an  action  was  brought  in  the 
county  court  to  establish  title  to  an  unlocated 
land  certificate,  and,  while  the  suit  was  pend- 
ing, a  portion  of  it  was  located,  a  judgment 
as  to  that  portion  was  void,  the  court  being 
without  jurisdiction,  under  the  constitution,  of 
suits  "for  the  recovery  of  laud."— Meyers  v. 
Jones,  (Tex.  Civ.  App.)  23  S.  W.  562. 

Establishment  of  boundary. 

18.  The  fact  that  the  position  of  a  division 
fence  between  plaintifTg  and  defendant's  pas- 
tures is  incidentally  inquired  into  in  action  for 
damages  caused  by  defendant's  opening  the 
fence,  and  turning  his  cattle  into  plaintiff's 
pasture,  does  not  deprive  the  county  court  of 
jurisdiction.  —  Clnuncn  v.  Oslwrn,  (Tex.  Civ. 
App.)  23  a  W.  937. 

Coverture. 

See  "Husband  and  Wife." 

C2redibmty. 

Of  witnesses,  see  "Witness,"  4r-15. 
ORTTVmrAL  LAW. 

See,   also,    "Arrest;"     "Bail;"     "Extradition;" 
"Indictment  and  Information;"  "Jury;"  "Wit- 


icating  Liquors;"  Larceny;"  "ISbti  and 
Slander,"  5,  6;  "Rape;"   "Seduction." 

Accessories  to  manslaughter,  see  "Hontdda^" 
12. 

Compelling  druggists  to  produce  preacriptiona 
for  sale  of  liquor,  see  "Ctmstitnticaal  Law,"  4. 

Evidence  of  character,  see  "Sedoetion,"  2. 

Instruction,  credibility  of  witnasa,  see  "Wit- 
ness," 4-iB. 

Liability  for  cost:",  see  "Costa,"  4. 

Kecognisance  on  apiieal,  aee  "Bail,"  4-0. 

Repeal  of  Htntute,  release  of  otFendeTs.  see 
"Statutes,"  9. 

What  ia  a  crime. 

1.  It  is  no  defense  to  a  prosecntion  for  em- 
bezzlement by  an  employe  that  defendant's 
bondsmen  have  made  good  to  his  employer  all 
losses  suffered  by  reason  of  the  alleged  embes- 
zlement.— Fleener  r.  State.  CArk.)  23  S.  W.  1. 

Drunkenness  as  excuse  for  crime. 

2.  Drunkenness  being  by  Pen.  Code.  art. 
40a,  declared  no  excuse  for  crime,  a  charge 
on  a  prosecution  for  rape  that,  if  the  juiy  l»e- 
lieved  defendant's  mind  was  so  far  overcome 
from  the  recent  use  of  intoxicants  as  to  be  in- 
capable of  forming  an  intent,  they  should  ni>t 
infer  the  intent  from  his  acts,  is  prtwerly  re- 
fused.—Crew  T.  State,  (Tex.  Cr.  App.)  23  &.  W. 
14. 

Felonies  and  misdemeanors. 

8.  An  offense  that  is  a  felony  because  it 
may  be  punished  by  imprisonment  in  the  peni- 
tentiary IS  not,  by  reason  of  a  less  pnniBhment 
being  inflicted,  reduced  to.  a  misdemeanor.— 
State  V.  Melton,  (Mo.  Sup.)  23  S.  W.  889. 
Jurisdiction. 

4.  As  the  criminal  district  court  of  Harris 
county  has  appellate  jurisdiction,  under  Rev. 
St.  arts.  1496,  1497,  of  all  criminal  casra  tried 
and  determined  by  justices  of  the  peace,  its 
"original  and  exclusive  jurisdiction"  cannot  ex- 
tend to  tlie  trial  of  an  Indictment  for  a  misde- 
meanor cognizable  by  the  justices'  courts.— 
Davis  T.  State,  (Tex.  Cr.  App.)  23  S.  W.  892. 

Principal  and  accessory. 

5.  Where  defendant  made  preparations  for 
killing  and  dressing  hogs  while  liis  i-on  federates 
were  stealing  them,  he  is  guilty  as  principal  in 
the  theft.  Watson  v.  State,  1  8.  W.  451,  17  S. 
W.  550,  21  Tex.  App.  598,  followed.— Mont- 
gomery  v.  State,  (Tex.  Cr.  App.)  23  S.  W.  <»3. 

6.  Excq>t  where  it  is  plain  from  the  nature 
of  an  offense  made  a  felony  by  statute  that  the 
provisions  of  the  statute  were  intended  to  af- 
fect only  the  party  actually  committing  the 
offense,  aiders  and  abettors  of  statutory  of- 
fenses are  punishable  as  principals.  Stamper 
V.  Com.,  7  Bush.  612,  overruled.— Common- 
wealth V.  Carter.  (Ky.)  23  S.  W.  344. 
Change  of  venue. 

7.  Where  the  court  believes  that  a  fair 
and  impartial  trial  cannot  be  had  in  the  county 
where  defendant  is  indicted,  it  may  change  the 
venue  to  another  county,  of  its  own  motioa.- 
Adams  v.  State,  (Tex.  Cr.  A[»>.)  23  S.  W.  691. 

8.  Where  defendant  has  had  a  change  of 
venue,  and,  after  disaKreement  of  the  jury,  has 
moved  to  have  the  cause  remanded  to  the  orif:- 
iual  county,  which  is  done  without  objection 
by  the  state,  and  at  the  next  term,  in  the  lat- 
ter county,  has  moved  to  have  the  order  for 
change' of  venue  set  aside,  which  is  done,  aod 
he  is  tried  and  convicted,  he  cannot  move  for 
arrest  of  judgment  for  lack  of  jurisdiction,  un- 
i«r  Crcn.  St.  c.  12.  which  forbids  more  than 
one  change  of  venue  in  each  case. — Hoorigaa 
V.  Commonwealth,  (Ky.)  23  S.  W.  355. 

0.  The  order  changing  the  venue  need  not 
recite  the  arraignment  of  defendant. —  Adams  v. 
State,  (Tex.  Cr.  App.)  23  8.  W.  691. 
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ConttaTiance. 

10.  Setting  a  case  for  a  day  later  in  the 
term  instead  of  continnlni;  it  to  the  ancceed- 
ing  term  is,  at  most,  harmless  error,  the  per- 
sona whose  attendance  was  wanted  having 
been  present  at  the  trial,  and  it  not  apoearing 
that  defendant  was  otherwise  prejudiced.  — 
Vanghn  v.  Commonwealth,  (Ky.)  28  S.  W.  371. 
— —  Absence  of  witness. 

11.  It  is  error  to  refuse  an  application  bj  de- 
fendant for  a  oontinnonce  of  a  trial  for  rob- 
bery in  order  to  procure  the  attendance  of  a 
witness  by  whom  defendant  expects  to  prove 
an  alibi,  where  the  witness  is  too  ill  to  attend 
fonrt  or  to  have  her  deposition  taken,  and  the 
principal  question  in  the  case  is  the  identifica- 
tion of  defendant  as  the  robber.— State  t.  Mad- 
dox.  (Mo.  Sup.)  23  S.  W.  TTl. 

18.  On  a  prosecution  for  aggravated  assault, 
no  error  is  committed  in  refusing  an  application 
for  a  continuance  for  an  absent  witness  by 
whom  defendant  expects  to  prove  self-defense, 
where  the  evidence  at  the  trial  shows  ihat  the 
Sittxt  was  volimtarily  entered  into  by  both  com- 
batants, and  that  the  expected  testimony  was, 
therefore,  not  probably  true.— Hastings  v.  State, 
(Tex.  Cr.  Aw>.)  28  8.   W.  797. 

18.  ▲  conQDoance  because  of  absent  wit- 
nesses was  properly  denied  where  the  facts  as 
to  which  they  would  testify  were  shown  by 
other  evidence.— Nelson  v.  Commonwealth,  (Ky.) 
23  S.  W.  850. 

14.  A  criminal  case  will  not  be  continued 
on  account  of  the  absence  of  a  witness  who  can 
be  used  only  to  impeach  a  witness  for  the  ad- 
verse party.— State  v.  HoweU,  (Mo.  Sup.)  23  8. 
W.  2637 

16.  A  continuance  in  a  capital  case  on  the 
ground  of  the  absence  of  a  witness  is  properly 
denied  where  four  years  have  elapsed  between 
the  finding  of  the  indictment  and  the  trial,  and 
the  affidavit  as  to  what  the  absent  witnesses 
would  testify  is  admitted  as  a  deposition.— 
Johnson  v.  Commonwealth,  (Ky.)  23  8.  W.  507. 

10.  Where,  before  the  instructions  to  the 
jury,  an  absent  witness  is  brought  into  court, 
and  leave  is  given  defendant  to  examine  him, 
he  cannot  compliiin  of  the  refusal  of  the  court 
to  grant  a  continuance  on  account  of  the  ab- 
sence of  that  witness.— State  v.  Banks,  (Mo. 
Sup.)  23  S.  W.  1079. 

17.  It  is  not  error  to  overrule  a  motion,  for 
a  third  continuance  on  the  ground  of  the  ab- 
sence of  material  witnesses,  if  defendant  has 
not  used  proper  diligence  in  trying  to  obtain 
their  depositions  or  attendance.  —  State  v. 
Bonks,  (Mo.  Snpi)  28  8.  W.  1079. 

Affidavit. 

18.  A  motion  for  a  continuance  is  properly 
denied  when  not  supported  by  an  amdavit.— 
Mitchell  V.  State,  (Tenn.)  23  S.  W.  68. 

Time  of  trial. 

19.  Where  the  order  remanding  a  case  for 
trial  to  the  court  from  which  It  luid  been 
''hanged  fixes  the  time  for  trial,  there  is  no 
reaoou  why  the  rule  in  civil  cases,  that  a 
<-au8c  does  not  stand  for  trial  in  the  court  to 
which  it  is  removed  unless  the  record  has  been 
filed  10  days  before  the  first  day  of  the  next 
term,  should  apply  by  analogy.— Honrigan  v. 
Commonwealth,  (Ky.)  23  S.  W.  355. 

Separate  trial  of  joint  defendant. 

30.  An  application  for  a  severance  by  Joint 
defendants  is  properly  denied  when  not  sup- 
ported by  an  affidavit.  —  Mitchell  v.  State, 
<Tenn.)  23  S.  W.  08. 

Couduot  of  trial. 

21.  On  a  trial  for  larceny,  one  of  defend- 
ant's counsel  was  grossly  insulting  to  a  witness 
and  to  the  court,  and  tbp  court  imposed  a  fine 
on  him,  and  refused  to  allow  him  to  proceed  ou- 
til  it  was  paid,  and  defendant's  other  counsel 
then  finished  the  argument.  BM,  that  error 
4'ould  not  be  predicated  of  the  action  of  the 


court.— Ooldarteln  v.  State.  (Tex.  Cr.  App.)  23  8. 
W.  686. 

Beoeptlon  of  evidence. 

SB.  In  a  prosecution  for  betting  at  dice,  it 
ia  error  for  the  court  to  reject  a  witness  by 
whom  defendant  proposes  to  prove  that  he  did 
not  iday  or  bet  at  the  game,  on  a  statement 
by  the  county  attorney  that  the  witness  was 
indicted  for  playing  in  the  same  game  and  at 
the  same  time  with  defendant,  without  proof 
of  this  fact.— Traylor  v.  State,  (Tex.  Cr.  App.) 
23  8.  W.  708. 

SB.  A  witness  for  defendant,  on  being  asked 
by  the  district  attorney  '.f  he  had  ever  nmde  a 
certain  statement  to  E.,  denied  it  'E.',  who  was 
under  rule,  was  brought  in  and  pointed  out  to 
witnesa,  and  the  statement  was  again  rq>euted, 
and  defendant  asked  if  he  had  made  it  to  K, 
which  he  denied.  SM  not  a  violation  of  the 
rule;  the  statement  which  witness  denied  mak- 
ing being  the  only  part  of  his  testimony  rhat 
B.  heard.— Goldstein  v.  State,  (Tex.  Or.  App.) 
23  S.  W.  686. 

34.  Acts  and  declarations  of  another  may,  in 
the  discretion  of  the  court,  be  admitted  against 
defendant  prior  to  evidence  of  a  conspiracy  be- 
tween them.— State  v.  Flanders,  (Mo.  Sup.)  2S 
a.  W.  1086. 

Remarks  and  arguments  of  ooanseL 

86  Remarks  of  the  district  attorney  should 
be  promptly  called  to  the  attention  of  the  trM 
court  when  ottered,  and  it  is  too  late  for  de- 
fendant's attorney  to  present  the  matter  to  the 
court  for  the  first  time  by  bill  of  exception.— 
Jones  V.  State,  (Tex.  Cr.  App.)  23  8.  W.  798. 

80.  If  remarks  of  the  prosecuting  attorney 
ore  not  authorized  by  the  evidence,  defendant 
should  ask  the  court  to  stop  him,  and  to  in- 
struct the  jury  to  disregard  them.— Davis  v. 
State,  (Tex.  Cr.  App.)  23  S.  W.  704. 

97.  It  ia  error  for  counsel,  in  the  jrrej'ence 
of  the  Jury,  to  state  what  he  expected  to  prove 
by  a  witness,  where  such  evidence  is  incompe- 
tent, and  has  already  been  rejected  for  that 
reason. — Flint  v.  Ciommonwealtn,  (Ky.)  23  S. 
W.  346. 

88.  Where  an  objection  to  improper  remarks 
of  the  connty  attorney  has  been  promptly  sus- 
tained,— the  attorney  being  admonished  to  ke«p 
within  the  record, — and  the  defense  has  failed 
to  request  an  instruction  to  the  jury  to  disre- 
gard Huch  remarku,  and  defendant  has  received 
the  lowest  term  of  punishment  for  his  offense, 
the  court's  failure  to  give  such  instruction  is 
no  ground  for  revprsal.  —  Mattheus  T.  State, 
(Te.x.  Cr.  App.)  23  S.  W.  600. 

89.  Where,  in  a  prosecution  for  sedacdon, 
the  prosecuting  attorney.  In  argument  to  the 
Jury,  remarked  that  the  return  of  the  writs  by 
the  officers  showed  that  defendant  ran  away, 
and  skipped  out,  and  the  prosecuting  witness 
had  to  work  in  a  factory  to  support  herself  and 
child,  and  the  court  rebuked  him,  there  is  no  er- 
ror, as  it  will  be  presumed  that  the  rebuke 
warned  the  jury  to  disregard  the  statement- 
State  T.  Brandenburg,  (Mo.  Sup.)  23  8.  W. 
1080. 

80.  It  is  within  the  discretion  of  the  court 
to  refuse  to  require  the  prosecuting  attorney  to 
close  his  argument  before  the  jury  immediate- 
ly following  the  close  of  the  argument  for  the 
defense,  though  there  may  be  ample  time  to 
do  so.— State  ▼.  Lewis,  (Mo.  Sup.)  28  S.  W. 
1082. 

Evidence. 

81.  Evidence  is  admissible  that,  pending  an 
appeal  from  s  conviction  on  a  previous  trial  for 
the  same  offense,  defendant  attempted  to  es- 
rapo  from  jail.— State  v.  Howell,  (Mo.  Sup.)  28 
8.  W.  263. 

Si.  The  fact  that  on  a  previous  trial  the 
state  and  defendant  stipulated  that  a  certain 
person,  if  present,  would  testify  as  to  the  ex- 
istence of  a  certain  state  of  facts,  is  not  ground 
for  rejecting  the  evidence  of  such  witnesa  at. 
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of  the  peace  Interlined  the  date  of  rendUion 
and  affixed  his  official  signature  to  a  jndgment 
for  petit  larceny  after  the  prosecution  of  an  in- 
dictment for  petit  larceny,  second  offense,  was 
commenced,  was  harmless  error  where  the  por- 
tion of  the  jndgnaent  lawfully  entered  at  the 
proper  time  was  sufficient  to  show  a  conviction 
of  petit  larceny;  since,  under  Rev.  St.  1889,  f 
62^,  an  undated  and  unsigned  justice's  .indg- 
ment  Is  not  void. — State  ▼.  Oriffie,  (Mo.  Sup.) 
23  8.  W.  87& 

84.  Tfie  admission  of  testimony  of  a  nonex- 
pert witness  that  defendant's  overcoat  had 
blood  stains  on  it  is  not  error  where  such  wit- 
ness qualified  the  statement  by  saying  the 
spots  were  such  as  ha  would  have  taken  to  be 
blood  spots;  it  being  unnecessary  that  the  wit- 
ness be  an  expert  to  testify  what  the  spots  on 
the  overcoat  looked  like.— State  t.  Robinson, 
(Mo.  Sun.)  23  S.  W.  1060. 

86.  Where  defendant  told  a  person  that  ft 
bundle  which  he  was  seen  to  carry  on  the  even- 
ing the  crime  was  committed  was  tobacco 
which  he  had  purchased  from  G.,  testimony  of 
O.  that  he  did  not  sell  defendant  any  tobacco 
on  that  evening  was  corapetent. — State  T.  Rob- 
inson, (Mo.  Snp.)  23  S.  W.  1066. 

Bviclenoe — Character. 

86.  In  a  prosecution  for  keeping  a  disorderly 
honse,  a  witness  who  swears  that  he  knows 
the  general  reputation  of  the  women  who  fre- 
quented the  house  in  question  is  competent  to 
testify  to  such  reputation,   though  he  has   no 

gersonal    acquaintance  with   them. — Downs  T. 
tate,  (Tex.  Cr.  App.)  23  S.  W.  684. 

— —  Other  crimes. 

87.  On  a  trial  of  an  indictment  for  robbery, 
evidence  that  defendant  first  raped  the  prosecut- 
ing witness  and  then  forcibly  took  money  from 
her  is  admissible  as  part  of  the  res  gestae. — 
Davis  V.  State,  (Tex.  Cr.  App.)  23  S.  W.  681; 
Id.  685. 

88.  On  indictment  for  larceny,  evidence  that 
defendant  at  the  same  time  stole  other  money, 
not  charged  in  the  indictment,  is  admissible. — 
Davis  V.  State,  (Tex.  Cr.  Aw>.)  23  8.  W.  794. 

SU.  On  trial  for  a  misdemeanor,  where  the 
Information  contains  but  one  count,  and  a  wit- 
ness has  given  evidence  of  facts  constituting 
the  crime,  it  is  not  error  to  refuse  to  exclude 
the  testimony  of  another  witness  to  the  commis- 
sion by  defendant  of  a  similar  offense  at  a  dif- 
ferent time  and  place  from  those  stated  by  the 
former  witness,  when  defendant  does  not  ask 
that  the  state  be  required  to  elect  on  which 
transaction  it  will  rely  for  conviction;  since  to 
exclude  such  evidence  would  be  to  allow  de- 
fendant to  elect  on  which  transaction  he  would 
be  tried.— Bradshaw  v.  State,  (Tex.  Cr.  App.)  23 
S.W.  892. 

Best  and  aeoondary  evidence. 

40.  Kvidence  that  the  deed,  the  signature  to 
which  defendant  was  charged  with  having  ob- 
tained ^  false  pretenses,  had  been  destroyed, 
was  sufficient  fonndation  for  the  introdnction 
of  a  certified  copy  of  the  record.— State  v.  B'lan- 
ders,  (Mo.  Snp.)  23  S.  W.  1086. 

Hearsay. 

41.  Defendant  cannot  prove  by  third  persons 
that  another,  and  not  he,  was  pointed  ont  as 
the  person  who  had  been  seen  at  a  certain 
place,  as  the  evidence  is  hearsay.— Davis  v. 
State,  (Tex.  Cr.  App.)  23  S.  W.  796. 

Confessions 

49.  On  a  prosecution  for  bnrglary,  it  appear- 
ed that  a  detective,  who  had  a  description  of 
tbe  stolen  property,  met  a  boy  with  a  stolen 
coat,  and.  on  asking  where  he  got  it,  was  taken 
to  defendant,  who  had  on  clothes  stolen  from 
the  place  burglarised.    Without  telling  defend- 


made  the  confession,  though  the  detective  west 
to  him  with  the  purpose  of  arresting  him  if  tiie 
boy  identified  him  as  the  one  who  stole  the 
coat,  and  that  the  confession  was  admissible. — 
Holmes  t.  State,  (Tex.  Cr.  App.)  23  a  W. 
687. 

48.  The  statement,  made  by  one  while  la 
Jail  on  the  charge  of  burglary,  that  a  eertahi 
article  with  which  the  building  was  broken  in- 
to, and  a  certain  article  taken  therefrom,  would 
be  found  in  a  cortaln  place  under  a  building, 
is,  in  connection  with  evidence  that  they  wa« 
80  found,  admissible  against  him,  under  Code 
Crim.  Proc.  art.  750,  making  the  confession  of 
one  in  confinement  admissible,  where,  in  con- 
nection therewith,  he  made  statements  of  facts. 
that  are  found  to  be  true,  which  conduce  to  es- 
tablish his  guilt.— Davis  t.  SUte,  (Tex.  Cr. 
App.)  23  S.  W.  687. 

44  The  court,  on  the  withdrawal  of  the 
Jury,  investigated  the  drcnmstances  under 
which  a  confession  to  a  sheriff  was  made,  and 
all  the  statements  of  the  accused  were  denied 
by  the  sheriff,  who  stated  that  he  nsed  no  per- 
suasion, promise,  or  force,  but  cautioned  ac- 
cused that  what  he  said  would  be  used  against 
him.  and  could  not  be  used  for  him.  The  ac- 
cused did  not  take  the  stand  before  the  jun 
or  introduce  evidence  questioning  the  sheriffs 
testimony.  Bdd,  that  it  was  not  error  to  permit 
the  sheriff  to  testify  before  the  jury  to  the  con- 
fession.—Nichols  v.  State,  (Tex.  Cr.  App.)  23  8. 
W.  680. 
— —  Declarations  and  admissions. 

46.  Where  a  substantial  defense  is  in  it- 
sue,  evidence  that  defendant  had  admitted  that 
he  was  in  fear  of  persons  against  whom  he  had 
agreed  to  turn  state's  evidence  in  certain  crim- 
inal cases  involving  both  him  and  them  is 
prejudicial.  Lettz  v.  State,  (Tex.  Cr.  Aiq>.)  21 
8.  W.  371,  distinguished.— Barge  v.  State.  (Tex. 
Cr.  App.)  23  &  W.  692. 

Self-accusing  declarations  of  third 

persons. 

40..  On  a  trial  for  murder,  evidence  that  a 
certain  person,  on  his  deathbed,  confessed  to 
witness  to  having  liimself  killed  deceased,  is 
inadmissible.  —  Davis  ▼.  Commonwealth,  (Ky.> 
23  S.  W.  585. 

47.  On  a  trial  for  larceny,  evidence  that  « 
person  other  than  defendant  admitted  that  be 
stole  the  goods  is  hearsay. — State  v.  Hack,  (Mo. 
Sup.)  23  S.  W.  1089. 

Instructions. 

48.  Rev.  St.  1889,  I  4219,  providing  that  de- 
fi^dant's   fatlnre  to  testify   shall    not  be  re- 

I  ferred  to  by  any  attorney  in  the  case,  nor  be 
considered  by  the  court  or  jury  before  whom 
the  trial  takes  place,  does  not  warrant  an  in- 
struction that  defendant's  failure  to  testify 
shall  not  create  any  presumption  against  him.— 
State  V.  Robinson,  (Mo.  Sup.)  23  S.  W.  1066. 

49.  An  instruction  based  on  the  theory  that 
the  prosecution  relied  solely  on  circumstantial 
evidence  was  properly  refused  where,  in  addi- 
tion to  circumstantial  evidence,  there  wss  a 
confession  of  defendant  admitting  hi*  gnilt — 
State  V.  Robinson,  (Mo.  Snp.)  23  S.  W.  lOHtl 

fiO.  Error  cannot  be  predicated  of  the  court's 
refusal  to  explain  the  term  "reaaonable  doubt," 
it  being  difficult  to  explain  the  term  so  as  to 
make  it  plainer.— State  v.  Robinson,  (Ifo.  Sup^) 
23  S.  W.  1066. 

61.  It  is  not  necessary  that  the  word  "fe- 
loniously," nsed  in  an  Instructiofl,  be  defined.— 
State  V.  Cantlin,  (Mo.  Sup.>  23  S.  W.  109L 

52.  Where,  on  a  prosecution  for  theft  of 
hogs,  the  defense  was  that  defendant  was  net 
connected  with  the  original  tb^fc  of  the  prop- 
erty, a  charge  by  the  court,  after  defioin'.' 
"principals,"  that  defendant  must  be  acqnittixi 
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unless  the  evidence  aatiafiitil  the  jtaj  th&t  de- 
fendant took  the  hogs,  or  that  some  ■  thur  per- 
son took  the  hogs,  and  that  defentlnut  was  so 
connected  with  such  taking  nn  would  make 
him  a  "principal,"  aa  before  defined,  is  sufficient. 
—Tucker  ▼.  State,  (Tex.  Or.  App.)  23  S.  W. 
682. 

65.  Where,  on  a  trial  for  theft,  the  eyidenee 
TVS  a  circumstantial,  and  based  on  the  fact  tliat 
defendant  was  fonnd  with  the  stolen  property 
some  months  after  the  theft,  an  instraction  as 
to  the  law  of  circnmatantial  evidence  should 
have  been  given. — Alderman  t.  State,  (Tex.  Or. 
App.)  23  S.  W.  685. 

M.  A  requested  instruction  singling  out  a 
certain  fact  need  not  be  given. — State  t.  Oant- 
lin.  (Mo.  Sup.)  23  S.  W.  1091. 

66.  On  a  prosecution  for  murder,  it  is  not 
error  for  the  court  to  refuse  to  repeat  an  in- 
struction that  the  law  presumes  defendant  in- 
nocent, and  that  the  burden  of  proving  bis 
guilt  beyond  a  reasonable  doubt  rests  on  the 
state.— State  t.  Reed,  (Mo.  Sup.)  23  S.  W.  886. 
On  what  points  necessary. 

66.  Where  defendant's  testimony  is  imma- 
terial, it  is  not  necessary  to  instruct  the  jury  as 
to  his  competency.— State  v.  Brandenburg,  iMo. 
Sup.)  23  S.  W.  1080. 

57.  Where  the  evidence  relied  on  to  sustain 
a  conviction  is  wholly  circumstantial,  the 
court's  failure  to  charge  on  the  law  relatin,?  to 
tliat  kind  of  evidence  is  reversible  error. 
Montgomery  ▼.  State,  (Tex.  Or.  AppJ  20  S. 
W.  926.  followed.— Scott  v.  State,  (Tex.  Or. 
App.)  23  S.  W.  685. 
— —  Invading  province  of  Jury. 

88.  On  a  trial  for  forgery,  an  instruction  that 
if  the  Jury  believe  certain  circumstances  to  have 
been  clearly  shown,  such  circumstances  strong- 
ly Indicate  the  commission  of  the  crime  chargedj 
is  fatally  erroneous,  in  that  the  jury  are  direct- 
ed what  weight  they  shall  give  the  evidence  in 
making  up  their  verdict.  —  Boyer  v.  State, 
(Tenn.)  23  S.  W.  971. 

69.  On  the  trial  of  a  perjury  case,  an  in- 
struction to  the  jury  to  convict  on  the  staters 
case  as  made  by  a  letter  in  evidence,  in  which 
defendant  admitted  his  guilt,  and  the  evidence 
of  a  certain  witness,  unless  it  is  overcome  by 
other  evidence,  is  on  the  weight  of  evidence, 
and  erroneous.  —  Hughes  v.  State,  (Tex.  Cr. 
App.)  23  S.  W.  881. 

Credibility    of    defendant's    testl- 

'   mony. 

so.  An  instruction  tliat  while  defendant's 
declarations  are  competent  evidence,  and  that 
the  law  presumes  to  be  true  what  a  defend- 
ant may  say  against  himself,  the  jury  need  not 
l>elieve  as  true  what  he  may  have  said  in  his 
own  behalf,  because  proreu  or  drawn  out  by 
the  state,  is  not  objectionable. — State  ▼.  Rich- 
ardson, (Mo.  Sup.)  23  S.  W.  769. 
Ctiatody  and  conduct  of  jury. 

01.  It  is  not  ground  for  a  new  trial  in  a 
murder  case  that  while  the  jury  were  on  the 
street  in  charge  of  the  sheriff  a  juror  called 
across  the  street  to  a  relative  to  ask  about  the 
physical  condition  of  his  mother,  and  with  the 
sheriff  walked  partially  across  the  street  in 
view  of  the  other  jurors,  and,  in  a  voice  loud 
enough  for  them  and  the  sheriff  to  hear,  spoke 
of  the  possible  death  of  his  mother. — State  v. 
Howell,  (Mo.  Sup.)  23  S.  W.  263. 
Separation  of  jury. 

62.  In  a  prosecution  for  keeping  a  di&ordcr)y 
house,  it  was  not  error  to  allow  tho  Jury  to  sei>- 
arate  pending  the  trial,  t>u.-h  action  beln)?  au- 
thorized by  Otde  Grim.  Proc.  art.  688,  allowing 
separation  in  case  of  misdemeanors.  —  Stew- 
art V.  State,  (Tex.  Or.  App.)  23  S.  W.  683. 
Verdict. 

68.  A  verdict  finding  defendant  guilty  of  an 
"assault  to  commit  rape"  is  sufficient— State  t. 
Yocum,  (Mo.  Sup.)  23  S.  W.  765. 


M.  Where  on  a  criminal  trial  the  jury,  in 
assessing  the  fine,  agree  to  average  the  several 
assessments  of  each  juror,  but  disagree  to  the 
amount  so  found,  and  impose  a  line  larger  in 
amount  than  that  determined  by  lot,  there  is 
no  such  error  aa  will  justify  a  new  trial. — 
Relneke  v.  State,  (Tex.  Or.  App.)  28  S.  W.  684. 

Judgment  and  sentence. 

65.  On  a  trial  for  robbery,  the  record  of  a 
pr^ious  conviction  of  defendant  was  reed  in 
evidence  for  the  purpose  of  increasing  the  pun- 
ishment. Such  record  showed  that  the  indict- 
ment charged  in  separate  counts  an  assault 
with  intent  to  kill  and  a  felonious  wounding; 
that  the  first  count  was  quashed,  and  that  de- 
fendant was  convicted  of  the  wounding,  as 
charged  in  the  second  count.  Held,  that  there; 
was  no  evidence  to  support  an  instruction  as 
to  the  degree  of  punishment  in  case  the  jur>' 
shoaild  find  that  on  the  former  prosecution  de- 
fendant was  convicted  of  an  assault  with  in- 
tent to  kill.— State  T.  Maloney,  (Mo.  Sup.)  23 
S.  W.  1084. 

66.  The  Penal  Code  declares  that  every  of- 
fense punishable  by  death  or  imprisonment  in 
the  penitentiary,  either  absolutely  or  alterna- 
tively, is  a  felcKiy.  Seduction  is  puuished  by 
imprisonment  in  the  penitentiary  or  by  fine. 
Rev.  St.  art.  3602,  provides  that  any  one  con- 
victed of  a  misdemeanor  or  petty  offense  may 
be  hired  out  to  liquidate  his  fine  and  costs. 
Held,  that  one  convicted  of  seduction,  andpun- 
ished  by  fine,  could  not  be  so  hired  out.— Ward 
V.  White,  (Tex.  Sup.)  23  S.  W.  981. 

Fine  and  imprisonment — Security  given. 

67.  Mansf.  Dig.  (  1213,  provides  that,  when 
one  is  convicted  of  a  misdemeanor,  the  judg- 
ment shall  direct  that  he  be  put  at  work  till  the 
fine  and  costs  shall  be  paid,  not  exceeding  a 
day  for  each  75  cents  thereof.  Act  April  6, 
1887.  "An  act  to  facilitate  the  coliecUon  of 
fines  and  costs  in  criminal  cases,"  provides  that 
when  one  is  convicted  of  a  misdemeanor,  and 
shall  give  security  for  the  fine  and  costs,  the 
officer  taldng  it  shall  forthwith  file  it,  and,  if 
it  be  not  satisfied  at  maturity,  execution  shall 
issue  against  defendant  and  his  sureties.  Held, 
that  the  giving  of  the  security  ended  the  crim- 
inal prosecution,  and,  though  it  was  not  paid, 
defendant  could  not  be  taken  into  custody  to 
work  out  his  fine. — State  v.  Pigguese,  (Ark.)  23 
S.  W.  792.  ' 

Youth   of  defendant — Ctonflnement  In 
reformatory. 

68.  Where,  on  a  trial  for  burglary,  the  only 
evidence  as  to  defendant's  age  was  that  of  de- 
fendant himself,  who  testified  that  he  was  15 
years  old,  but  that  he  did  not  know  the  year 
he  was  bom  in,  the  court  did  not  err  in  failing 
to  submit  the  question  of  his  age,  and  conse- 
quent punishment  in  the  reformatory,  if  found 
to  be  16  years  old  or  under,  as  his  testimony 
does  not  suggest  his  age  to  be  16  years  or  un- 
der.—Marques  V.  State,  (Tex.  Cr.  App.)  23  S. 
W.  686. 

New  triaL 

69.  A  new  trial  in  a  homicide  case,  for 
newly-discovered  evidence,  as  to  which  only  • 
convict  makes  affidavit,  will  not  be  granted 
on  the  chance  that  he  may  be  pardoned,  and 
thus  made  a  competent  witness. — Williams  v. 
State,  (Tex.  Cr.  App.)  23  S.  W.  14. 

Orounds. 

70.  A  motion  for  new  trial,  based  on  the 
ground  that  a  juror  took  notes  during  the  trial, 
was  properly  overruled  where  it  did  not  affirma- 
tively appear  that  defendant  had  no  knowledge 
of  such  fact  l)efore  the  jury  retired  to  consider 
their  verdict. — State  v.  Robinson,  (Mo.  Sup.)  23 
S.  W.  1066. 

71.  Two  of  the  jurors  in  a  trial  of  defend- 
ant for  burglary  stated,  on  oath,  that  before 
they  reached  a  verdict  of  guilty  it  was  agreed 
to  recommend  defendant  for  pardon,  and  that 
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agreement  on  the  verdict.    Held  not  to  author- 
ize a  reyersal  of  the  ludKmpnt. — Hendrickson  t. 
State.  (Tei.  Or.  App.)  23  8.  W.  690. 
New  trial — Disqualifloation  of  jurors. 

72.  The  action  of  the  lower  court  in  refug- 
ing a  new  trial  in  a  murder  case  on  account  of 
prejudice  on  the  part  of  certain  jurors  will  not 
De  disturbed  when  such  jurors  deny  any  such 
prejudice,  and  there  are  conflictiuK  affidavits  as 
to  their  reputations  for  veracity. — State  v.  How- 
ell, (Mo.  Sup.)  23  S.  W.  2t>3. 

Newly-discovered  eTidenee. 

73.  On  conviction  of  adultery  the  affidavit 
•of  the  codefendant,  who  was  acquitted  after 
the  trial  of  defendant,  denying  that  one  of  the 
state's  witnesses  saw  her  sleeping  or  having 
intercourse  with  defendant,  is  no  ground 
for  a  new  trial  where  there  waa  evidence  that 
they  occupied  the  same  room  for  two  years,  and 
other  witnesses  testified  that  they  saw  them  in 
bed  together.— Jones  v.  State,  (Tex.  Cr.  App.) 
23  S.  W.  796. 

74.  A  motion  for  a  new  trial  on  the  ground 
of  newly-discovered  evidence  was  properly  de- 
nied when  the  proposed  new  testimony  waa 
merely  cumulative,  and  such  that  the  trial  court 
was  justified  in  concluding  that,  if  admitted, 
It  would  not  probably  change  the  result.  — 
Screws  v.  State,  (Tex.  Cr.  App.)  23  S.  W.  796. 

76.  A  new  trial,  on  the  ground  of  newly- 
discovered  evidence,  is  properly  denied,  where 
the  evidence  was  known  to  defendant  before 
the  trial— Davis  y.  State,  (Tex.  Cr.  App.)  23  S. 
W.  796. 

70.  A  new  trial  cannot  be  had  on  newly-dis- 
covered evidence  which  is  the  testimony  of  one 
A  witness  for  defendant  on  the  first  trial. — State 
y.  Cantlin.  (Mo.  Sup.)  23  S.  W.  1001. 

77.  A  new  trial  will  not  be  granted  merely 
to  enable  defendant  to  impeach  a  witness. — 
State  V.  Howell,  (Mo.  Sup.)  23  S.  W.  263. 

Appeal — Notice. 

78.  Jurisdiction  of  appeal,  in  a  criminal  case, 
will  not  be  entertained,  where  no  notice  of  ap- 
peal Is  entered  on  the  minutes  of  the  lower 
court.— Demint  v.  State,  (Tex.  Cr.  App.)  23  S. 
W.  892. 

Becord. 

79.  When,  in  a  motion  for  a  new  trial,  it  is 
shown  to  the  trial  court  that  the  indictment  is 
lost,  it  is  the  duty  of  the  prosecution  to  sub- 
stitute the  lost  indictment;  and,  on  fail'ire  so 
to  do,  the  court  of  criminal  appeals  will  re- 
verse the  case.— Wolft  v.  State,  (Tex.  Cr.  App.) 
23  S.   W.  799. 

Statement  of  facts. 

80.  A  statement  of  facts  will  not  be  con- 
sidered on  appeal,  when  filed  after  adjourn- 
ment of  court,  without  the  necessary  order 
therefor  being  incorporated  in  the  record. — Hen- 
drickson  v.  State,  (Tex.  Cr.  App.)  23  S.  W. 
«90. 

Bill  of  exceptions. 

81.  While  a  trial  judge  has  the  right  to  in- 
dorse on  a  bill  of  exceptions  the  reasons  ex- 
planatory of  his  ruliug,  he  has  no  right  to  con- 
tradict the  bill;  and  if  it  is  incorrect,  and  the 
attorney  does  not  agree  to  the  projwsed  cor- 
rection, the  judge  should  prepare  his  own  bill, 
ss  required  by  Kev.  St.  art.  1366.— Jones  v. 
State.  (Tex.  Cr.  App.)  23  S.  W.  703. 

82.  An  alleged  error  in  refusing  a  special 
«barge  will  not  be  reviewed  in  the  absence  of  a 
bill  of  exceptions.- Screws  v.  State,  (Tex.  Cr. 
App.)  23  S.  W.  796. 

83.  Where  defendant  in  a  criminal  ease  does 
not  file  his  bill  of  exceptions  within  the  time 
allowed  by  the  court,  nor  during  such  time  ob- 
tain from  the  court  an  order,  or  from  the  par- 
ties a  written  stipulation,  extending  the  time, 


84.  The  bill  of  exceptions  mast  set  oat  ttaa 
grounds  of  objection  to  the  introdactioo  of  aa- 
other  instrument  purporting  to  be  signed  wiik 
the  name  which  defendant  is  accnaed  of  fi>r- 
ging.- Burge  v.  State^  (Tex.  Cr.  App.)  23  8.  W. 
602. 

86.  The  refusal  of  a  continuance  will  uot  be 
reviewed,  in  the  absence  of  a  bill  of  ezceptioiM. 
-AUttheus  V.  State,  (Tex.  O.  App.)  23  8.  W. 
690. 

80.  Alleged  errors  in  admitting  rprtiiia  m- 
timony,  and  in  permitting  a  re-examinatioD  nt 
a  certain  witness,  will  not  be  reviewed,  when 
exceptions  to  such  rulings  are  not  preaerred  by 
the  bill  of  exceptions.- Stewart  t.  StataL  (Tex. 
Cr.  App.)  23  S.  W.  683. 

Bevlew. 

87.  In  a  criminal  case,  exception  should  br 
saved  at  the  time  the  court  fails  to  give  all 
needful  instructions,  and  the  point  should  be 
preserved  in  the  motion  for  a  new  trial. — State 
V.  Cantlin,  (Mo.  Sup.)  23  8.  W.  109L 

88.  In  misdemeanor  cases,  where  no  objec- 
tions are  made  to  instructions,  nor  instructions 
asked,  the  court  of  criminal  appeals  will  not  re- 
view the  instructions  on  appeal  from  an  order 
denying  a  new  trial. — Fitzgerald  v.  State,  (Tex. 
Cr.  App.)  23  S.  W.  1107. 

89.  It  cannot  be  objected,  on  appeal,  that  a 
witness  between  10  and  11  years  old  did  not 
show  that  she  understood  the  nature  of  an  oath, 
where  no  exception  was  taken  to  the  rtiliag  of 
the  trial  court  that  the  witness  was  competent 
—Nichols  V.  State,  (Tex.  Cr.  App.)  23  S.  W. 
680. 

90.  Refusal  to  admit  evidence  in  sapport  of 
a  special  plea  as  to  the  illegality  of  the  grand 
jury  that  drew  the  indictment  cannot  be  con- 
sidered on  appeal,  no  exertion  having  been 
saved,  but  the  question  havmg  been  raised  for 
the  first  time  on  motion  for  new  trial. — State  v. 
Flanders,  (Mo.  Sup.)  23  S.  W.  106& 

91.  Where,  on  a  murder  trial,  no  objections 
were  made  nor  exceptions  saved  to  the  admis- 
sion in  evidence  of  defendant's  confeodion,  the 
question  of  alleged  error  in  its  admisuon  can- 
not be  raised  od  motion  for  new  trial  or  on  ap- 
peal.—State  V.  Robinson,  (Mo.  Sup.)  23  S.  W. 
1066. 

92.  On  a  prosecution  for  the  killing  of  a 
person  while  present  at  a  fight,  the  exclnraon  of 
a  conversation  between  deceased  and  one  of 
those  engaged  In  the  fight  occurring  prior  there- 
to cannot  be  treated  as  error  in  the  aluence  of 
evidence  as  to  the  nature  »f  the  conversation.— 
State  V.  Hermann,  <Mo.  Sup.)  23  8.  W.  10171. 

98.  Where  the  testimony  for  the  prosecntioii, 
on  a  charge  of  theft,  if  true,  makes  a  atrani; 
case  against  defendant,  his  conviction  will  not 
be  disturbed  on  appeal,  though  the  testimony 
for  defendant,  if  true,  establishes  an  alibi.— 
Montgomery  v.  State,  (Tex.  Cr.  App.)  23  8.  W. 
603. 

94.  Where,  in  a  criminal  case,  the  Inference 
of  guilt  can  be  reasonably  drawn  from  the  eri- 
dence,  the  verdict  will  not  be  interfered  widi 
on  the  ground  of  the  insufficiency  of  evidence. 
—State  V.  Banks,  (Mo.  Sup.)  23  8.  W.  1079. 

95.  The  verdict  of  the  jury  in  a  criminal  case 
cannot  be  reviewed  on  appeal  if  there  is  any 
evidence  to  sustain  It. — Grambill  v.  Common- 
wealth, (Ky.)  23  S.  W.  960. 

96.  Since  the  supreme  court  is  confined  on 
criminal  appeals  to  the  review  of  errors  of 
law  which  occurred  on  the  trial,  it  cannot  cmi- 
sider  the  action  of  the  lower  court  in  refusing 
a  motion  for  a  new  trial  based  on  newly-di»- 
covered  evidence.— (Jambill  v.  CommonweaJtb. 
(Ky.)  23  S.  W.  960. 

Presumption. 

97.  BveiT  reasonable  presumption  is  ia- 
dulged  in  behalf  of  the  action  of  the  trial  court 
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in  KfuBing  a  ooattnnanee.— State  t.  Howell, 
(Mo.  Sop.)  28  8.  W.  263. 

98.  Where  an  indictment  is  found  in  one 
county  diarglng  the  crime  to  have  been  com- 
mitted there,  and  the  trial  was  b«d  in  a  dif- 
ferent county,  the  court  of  appeals  will  pre- 
■une,  in  the  absence  of  anythins  to  the  con- 
trary in  the  record,  that  all  the  steps  required 
bir  Btatnte  to  obtain  a  change  of  yeane  were 
taken,  and  that  all  the  papers,  together  with  a 
transcript  of  the  record,  had  been  transmitted 
to  the  clerk  of  the  court  in  the  trial  county. — 
HcHargne  r.  Commonwealth,  (Ky.)  23  S.  W. 
349. 

itH.  There  being  nothing  in  the  record  show- 
ing that  trial  was  at  a  special  term,  it  will  be 
presumed  that  the  action  of  the  court  was 
proper,  and  that  the  trial  was  at  a  regular 
t«in.— Vaughn  y.  CcHnmonwealth,  (Ky.)  23  S. 
W.  371. 

100.  Where  the  record  on  appeal  shows  that 
a  motion  for  a  new  trial  and  a  motion  in  ar- 
rest of  judgment  were  filed  and  disposed  of 
the  same  day,  the  appellate  court  will  presume 
that  the  motion  for  a  new  trial  was  filed  first 
and  disposed  of  first  Bank  v.  Bayliss,  41  Mo. 
274.  followed.— State  v.  Griffle,  (Mo.  Sup.) 
2S  8.  W   878. 

101.  Where,  after  Uie  jury  had  returned  their 
rerdict.  defendant  offered  certain  evidence,  it 
not  appearing  on  what  ground  it  was  excluded, 
it  will  be  presumed  that  it  was  offered  out  of 
time.— State  v.  Richardson,  (Mo.  Sup.)  23  S.  W. 
769. 

HaarmlMB  error. 

108.  Where  defendant's  counsel  objects  to  re- 
marks of  the  prosecuting  attorney,  who  there- 
npon  desists,  and  the  court  instructs  the  jury  to 
disregard  such  remarks,  there  is  no  error  of 
which  defendant  can  complain.— State  t.  Hack, 
(Mo.  Sup.)  23  S.  W.  1068. 

108.  Refusal  to  submit  to  defendant  his  testi- 
mony taken  before  the  committing  magistrate, 
before  interrogating  him  in  regard  thereto,  is 
no  ground  for  reversal,  when  the  questions 
were  immaterial,  and  the  answers  confirmatory 
to  what  he  testified  to  In  chief,  and  in  no  way 
tended  to  prejudice  the  jury.— State  v.  Lewis, 
(Mo.  Sup.)  23  S.  W.  1082. 

104.  A  conviction  will  not  be  reversed  on  ap- 
peal for  error  of  the  trial  court  in  permitting 
the  state  to  impeach  a  witness  for  defendant 
who  bad  testified  to  no  fact  injurious  to  the 
state,  where  there  was  no  statement  of  facts 
showing  that  defendant  was  injured  thereby, 
and  defendant  received  the  lowest  punishment. 
— Strinefellow  v.  State,  (Tex.  Cr.  App.)  23  8. 
W.  808. 

106.  The  withdrawal  of  evidence  from  the 
jury  in  a  criminal  ease  cures  a  doubtful  error 
in  its  admission.- Jones  v.  State,  (Tex.  Cr. 
App.)  23  S.  W.  798. 

lOA.  The  fact  that  defendant  was  cross-ex- 
amined in  regard  to  matters  that  he  did  not  tes- 
tify to  in  his  examination  in  chief  is  no  ground 
for  reversal,  where  the  cross-examination  was 
upon  immaterial  matters,  not  calculated  to  prej- 
udice the  Jory.— State  T.  Lewis,  (Mo.  Sup.)  23 
S.  W.  1082. 

107.  Evidence  that  defendant  was  engaged 
in  selling  liquet,  while  immaterial,  was  not 
prejudicial.  —  Ndson  v.  Commonwealth,  (Ky.) 
23  S.  W.  360. 

108.  Overruling  defendant's  motion  for  a  con- 
tinuance for  absence  of  a  witness  cannot  have 
injured  him,  where  the  facts  to  which  affidavit 
is  made  that  he  would  testify  do  not  meet  the 
case  made  by  the  state.— Davis  v.  State,  (Tex. 
Cr.  App.)  23  S.  W.  687. 

109.  Even  if  testimony  of  a  witness  as  to  the 
conduct  of  parties  coming  to  his  house  by  mis- 
take for  the  house  of  defendant  was  inadmissi- 
ble, yet,  where  the  circumstances  as  shown  by 
the  record  were  so  conclusive  as  to  the  char- 
acter ot  defendant's  house  that  no  honest  jury 
could  find  any  other  verdict  than  they  did,  the 


appellate  oomt  will  not  re<*erae.  —  Downs   v. 
State,  O'er.  Cr.  App.)  23  S.  W.  684. 

110.  ThMich  deolarationB  of  a  oo-conspiratorr 
made  after  ute  common  enterprise  is  at  an  en4» 
are  inadmissible,  they  being  immaterial,  their 
admission  is  not  reversible  error. — State  v, 
Flanders,  (Mo.  Sup.)  28  S.  W.  1066. 

DismisMd  baoanse  of  esoape  of  so- 

oased. 

111.  Where  a  person  convicted  of  crime  es- 
capes from  jail  pending  the  appeal,  and  doe* 
not  return  to  custody  voluntarily  within  10 
days,  the  appeal  will  be  dismissed. — Hamilton 
V.  State,  (Tex.  Cr.  App.)  23  8.  W.  683. 

112.  Where,  poiding  an  appeal  in  a  criminni 
trial,  appellant  escapes,  and  is  still  at  large 
when  the  appeal  comes  on  for  hearing,  the  ap- 
peal must  be  dismissed.  —  Zturdenta  v.  State, 
(Tex.  Cr.  App.)  23  S.  W.  684. 

U8.  Where  the  affidavits  on  motion  to  dis- 
miss an  appeal  because  of  defendant's  escape 
from  jail  after  his  conviction  show  that,  after 
getting  out  of  the  jail,  defendant  fled,  and  hid 
himself  in  a  place  about  400  yards  from  the 
jail,  and  that  ne  was  pursued  and  captured  by 
the  constable,  and  brought  back  to  the  jail,  aft- 
er being  out  about  30  minutes,  there  is  a  suffi- 
cient showing  of  an  escape.— Owens  t.  State, 
(Tex.  Cr.  App.)  28  S.  W.  988. 

— —  XCandste. 

114.  Ctvil  Code,  <  760,  whidi  provides  that 
mandate  shall  issue,  nor  decision  become 
final,  until  after  30  days  from  the  day  on  which 
the  decision  was  rendered,  applies  only  to  civil 
cases;  and  under  Crim.  Code,  I  336,  subd.  3, 
which  provides  that  an  appeal  shall  suspend  the- 
execution  of  the  judgment  only  "until  the  deci- 
sion of  the  appeal,"  the  mandate  may  issue  im- 
mediatdy  on  an  affirmance  of  a  judgment  of 
conviction. — Nelson  v.  Commonwealth,  (Ky.) 
23  8.  W.  34a 

Crops. 

Destruction,  we  "Damages,"  20. 

CfOBsbigs. 

Accidents,  liability  of  railroad,  tea  "Railroad 
Companies,"  11-21. 

Oontora. 

See  "Executors  and  Administrators ;"    "Onard- 
ian  and  Ward;"   "Infancy." 


no 


CURTESY. 

See,  also,  "Dower." 

Bight  to  curtesy. 

In  1845  land  adjoining  a  tract  belonging 
to  E.'s  father  was  conveyed  to  her,  and  in  1847 
she  married  defendant.  In  1H48  a  child  was 
bom  to  tliem,  and  a  year  later  B.  died.  B. 
and  defendant  never  lived  on  the  land,  nor  oc- 
cuirfed  it  by  tenants,  but  E.'s  father  occupied 
a  nouse  on  his  adjoining  tract,  and  his  widow 
after  him,  during  B.'s  coverture,  and  during 
such  occupancy  the  two  tracts  amniared  to 
have  been  "ail  in  the  same  field."  There  was 
no  evidence  of  an  adverse  holding  to  B.,  and 
she  alone  had  a  deed  of  record  thereto.  Held 
to  show  that  the  possession  of  B.'s  father  and 
his  widow  was  B.'s  possession,  and  sufficient 
to  entitle  defendant  to  a  life  estate  in  the  laud, 
within  Oen.  St.  c.  52,  art.  4,  {  1,  providing 
that,  where  there  is  issue  of  the  marriage  bom 
alive,  the  husband  shall  have  a  life  estate  In 
all  land  owned  and  possessed  by  the  wife  at 
the  Ume  of  her  deatk— BUS*  t.  Dittejr,  (Ky.) 
28  S.  W. 
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Wlien  evidenoe  of  admissible. 

In  an  action  hj  a  brakeman  ag^nct  a 
railroad  company  for  pergonal  injnries  while 
coupling  the  engine  to  a  car  in  a  switch  yard, 
and  caused  by  a  hole  in  the  track  between  the 
rails,  it  la  not  error  to  exclude  evidence  as  to 
bow  such  track  compared  with  the  other  yard 
railroad  tracks  in  the  state,  and  with  other  yard 
tracks  generally.— Bonner  t.  Hickey,  (Tex.  CiT, 
App.)  a  S.  W.  85. 

DAMA0BS. 

Caused  by  public  improyements,  see  "Mnnidpal 
Corporations,"   13-15. 

Excessive,  ejection  of  passengers,  see  "Car- 
riers," 62. 

—  judgment,  affirmance  on  remitting  exceaii, 
see  "Appeal,"  99-101. 

—  reduction  and  remittitur  by  court,  see 
"New  Trial,"  2,  3. 

Vor  oonvenion,  see  "Trover  and  Conversion," 

6.6. 
For  death   by  wrongful   act,   see   "Death  by 

Wrongful  Act." 
For  fires,  see  "Railroad  Companies,"  32. 
For  negligence  In  transmitting  telegrams,  see 

"Telegraph  Companies,"  5. 
For  tresmss,  see  'Trespssa,"  6;    "Treapaaa  to 

Try  Title,''  17. 
From  alteration  of  highway,  see  "Highways,"  3. 
Interest  on,  see  "Interest,    1-4. 
Liability  of  sheriff  for   unlawful  seizure,   see 

"ShenttB  and  Constables." 
Measure,    In    condemnation    proceedings,    sen 

"Eminent  Domain,"  5,  6. 
Mitigation,  see  "Carriers,"  61. 
On  misdelivery  of  goods,  see  "Carriers,"  8. 

Exemplary  damages. 

!■  In  an  action  for  turning  defendant's 
lire  stock  Into  plaintifTs  pasture,  where  there 
is  no  evidence  as  to  any  damages  sustained ! 
hy  plaintiff,  except  that  be  "was  all  tore  up  i 
about  it,"  and  that  be  would  not  have  consent- 
ed to  defendant's  live  stock  being  in  his  pasture 
for  |200,  a  verdict  for  t>oth  actual  and  ex- 
exemplary  damages  cannot  be  sustained.  — 
Claunch  y.  Osbom.  (Tex.  Civ.  App.)  23  8.  W. 
«37. 

S.  A  petition  for  the  value  of  coal  shipped 
to  and  used  by  defendemt,  alleging  that  the 
shipment  was  to  plaintiff's  order,  plaintiff 
drawing  his  draft  on  defendant  for  the  value 
thereof,  with  bill  of  lading  attached,  on  which 
was  indorsed.  "Delivered  to"  S.,  (defendant,) 
that  the  draft  was  presented,  and  not  paid, 
but  that  defendant  appropriated  it  to  its  use, 
without  plaintiff's  consent, — states  an  action  in 
tort  for  conversion,  in  which  exemplary  dam- 
ages can  lie,  provided  the  conversion  was  at- 
tended with  circumstances  of  fraud,  malice,  or 
wanton  disregard  of  plaintiff's  rights. — San  An- 
tonio &  A.  P.  Kr.  Co.  v.  Kniffin,  (Tex.  Civ. 
App.)  23  S.  W.  457. 

3.  In  an  action  for  conversion  of  certain 
coal,  the  evidence  showed  that  the  coal  was 
allowed  to  go  onto  defendant's  road  on  the 
promise  of  its  auditor,  in  the  presence  of  its 
general  manager,  that  it  would  not  be  used  by 
defendant  till  paid  for;  plaintiff  refusing  to 
allow  it  thus  to  get  into  defendant's  hands,  ex- 
cept on  this  promise.  The  coal  was  used  by 
d^endant  without  payment,  on  orders  of  the 
auditor  from  its  main  office,  it  claiming  an  off- 
set against  the  coal  by  reason  of  a  prior  trans- 
action, which  claim  was  found  baseless.  Hrld, 
that  the  jury  were  warranted  in  concluding 
that  there  was  a  wanton  disregard  of  plain  UfTs 
rl^ta,  anthoriiing  exemplary  damages.  —  San 
Antonio  ft  A.  P.  Ry.  Co.  v.  Knimn,  (Tex.  Civ. 
App.)  28  S.  W.  457. 

9.  Where  a  sheriff  willfully  and  opnreBsive- 
ly  seizes  property  under  execution  void  on  its 


5.  In  an  action  against  a  carrier  for  per- 
sonal injuries  by  a  fall  in  aligihtimr  from  a 
train,  admitting  evidence  to  sustain  the  allegsr- 
tion  of  the  com{daint  that  plaintiff,  wliile 
trying  to  keep  from  falling,  "was  lan^ied  at 
ter  other  passengers,"  is  reversible  error.— 
Cfampbeil  v.  Alston,  (Tex.  Civ.  App.)  23  R. 
W.  83. 

6.  In  an  action  for  breach  of  contract  to 
permit  plaintiff  to  obtain  water  for  his  stock 
at  defoidant's  well,  the  value  of  certain  horses, 
which,  it  was  allied,  being  unable  to  obtain 
water,  and  urged  on  by  tliirst,  attempted  ts 
break  Into  another  watering  place,  and  injured 
themselves  so  that  they  could  not  be  driven  to 
water,  and  died,  could  not  be  recovered  as  dam- 
ages, the  canse  of  death  being  too  remote.— 
Westfali  V.  Perry,  (Tex.  Civ.  App.)  23  &  W. 
740. 

7.  There  can  be  no  recovery  of  damages 
under  an  allegation  that,  by  reason  of  defend- 
ant's failure  to  deliver  lumber,  plaintiff  was  nn- 
able  to  build  a  house  for  which  she  would  liave 
recrfved  certain  rent,  tliis  being  too  remote.— 
Alderaon  v.  Gulf,  C.  &  S.  F.  Ry.  Co.,  (Tex. 
Civ,  App.)  23  8.  W.  617. 

Measure  for  breach  of  contract. 

8.  Defendant  cannot  recover,  as  damages 
for  failure  to  furnish  dredge  ixnts,  as  agreed, 
to  enable  the  former  to  perform  a  contract  for 
building  revetments  for  the  United  States,  tiie 
value  of  revetments  built  by  defendant,  but 
not  paid  for  by  the  government  Itecanse  the 
dredging  required  by  its  contract  bad  not  been 
done,  where  it  is  not  alleged  that  plaintiff  knew 
that  payment  for  their  construction  depended 
on  the  dredging;  nor  that  such  was  the  con- 
tract, though  plaintiff  knew  that  defendant 
could  not  procure  such  dredge  boats  elsewhere. 
— Watkins  v.  Junker,  (Tex.  Civ.  A».)  23  S.  W. 
SQ2. 

9.  'Where  the  purchaser  of  a  harvesting 
machine  executes  his  note  therefor,  he  cannot, 
in  a  suit  against  the  seller  to  resnnd  the  sale 
on  account  of  failure  of  the  machine  to  work. 
and  for  dauinges,  recover  as  damages  the  oosts 
and  attorney's  fees  paid  by  him  in  an  action 
against  Um  on  such  note  by  the  indorsee  there- 
of before  maturity. — Waiter  A.  Wood  Mowing 
&  Reaping  Mach.  Ck>.  v.  Hancock,  (Tex.  Civ. 
App.)  23  S.  W.  384. 

10.  In  an  action  for  breach  of  contract  to 
permit  plaintiff  to  obtain  water  for  his  titoA 
at  defendant's  well,  the  expense  sustained  by 
l>eiug  compelled  to  hire  a  man  to  drive  his 
stock  12  miles  to  water,  and  the  loss  ariaiiig 
from  the  depreciation  in  value  of  the  stock  of 
(1  per  head  by  l>eing  driven  so  far,  were  proper 
elements  of  damages. — Westfali  T.  Perry,  (l^x. 
Civ.  App.)  23  S.  W.  740. 

Mental  ang:uish. 

11.  Damages  for  mental  suffering  of  a 
mother,  caused  by  breach  of  contract  of  an  ex- 
press company  to  ship  the  corpse  of  her  child, 
cannot  be  recovered,  the  contract  having  been 
made  by  another  child  of  hers  in  the  name  of 
his  father,  and  she  not  having  been  named  io 
the  contract,  and  even  her  existence  not  hav- 
ing been  disclosed  to  the  company.  —  Wells, 
Fargo  &  Co.'s  Express  v.  Fuller,  (Tex.  Civ. 
App.)  23  S.  W.  412. 

Contract  of  sale. 

18.  In  an  action  for  breach  of  an  agreonent 
by  defendant  to  buy  of  plaintiff  one  car  of  ba- 
con "f.  o.  b.  Kansas  City,"  the  measure  of 
damages,  if  plaintiff  were  entitled  to  recover, 
would  be  the  difference  between  the  contract 

Srice  and  the  market  value  of  the  bacon  ia 
Lansas  City  at  the  time  it  was  to  be  deiirered. 
together  with  the  cost  of  putting  it  on  tbe  cans 
for  shipment— Wolert  t.  Arledge,  CTex.  Ot. 
App.)  28  8.  W.  1062. 
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18.  Where  one  who  agraeS  to  boy  an  ar- 
ticle to  be  manufactured,  repudiates  the  con- 
traet  without  cause  before  delivery,  the  meas- 
ure of  damages  is  the  difference  between  the 
contract  price  and  the  vaiue  of  the  article  when 
the  seller  received  notice  that  the  buyer  re- 
pudiated the  contract.  Tufts  v.  Lawrence,  14 
S.  W.  165,  77  Tex.  526.  followed.— Tufts  t. 
Staart,  (Tex.  Civ.  App.)  23  S.  W.  834. 

Failure  to  deliver  bonds. 

14.  On  a  subscription  to  mortgage  bonds  of 
a  railroad  extension  to  be  built,  the  meanure 
of  damages  for  a  breach  of  contract  to  deliver 
said  lx>nds  is  their  highest  market  valne  at  any 
time  from  the  completion  of  the  extension  to 
the  time  of  trial,  with  interesu  The  fact  that 
such  bonds  do  not' bear  interest  for  three  years 
does  not  warrant  a  deduction  of  titree  years' 
interest  from  the  damages,  since  to  that  ex- 
tent the  marlcet  value  must  have  been  impaired 
already.  21  8.  W.  164,  modified.— San  Antonio 
&  A.  P.  Ry.  Co.  V.  Bttsch,  (Tex.  Olv.  App.) 
28  8.  W.  308. 

15.  Where  a  railroad  company  fails  to  de- 
liver first  mortgage  bonds  to  a  subscriber  who 
has  paid  therefor,  according  to  the  terms  of 
the  contract  of  subscription,  the  measure  of 
such  subscriber's  damages  is  the  highest  mar- 
ket value  of  such  bonds  between  the  date  of 
the  breach  of  the  contract  and  the  date  of  the 
trial  of  an  action  for  snoh  breach. — Ban  Anto- 
nio &  A.  P.  Ky.  Co.  T.  Wilson,  (Tex.  Civ. 
App.)  23  a.  W.  282. 

Measure  for  torts. 

10.  For  seizing  plaintiiTa  property  under  ex- 
ecution against  a  tliird  person,  the  measure  of 
damages  is  the  market  value  of  the  property 
at  the  time  and  {dace  of  the  levy,  with  8  per 
cent  iuterest  thereon.— Richardson  t.  Jankof sky, 
(Tex.  Civ.  App.)  23  S.  W.  815, 

17.  Where  plaintiff's  horses  were  unlawfully 
seized  at  a  time  when  plaintiff  could  not  pro- 
cure other  means  of  cultivating  his  crop,  and 
thereby  It  was  damaged  in  excess  of  the  value 
of  the  use  of  the  horses,  the  damage  to  the 
crop  was  the  proper  measure;  but,  if  plaintiff 
could  hare  procured  other  horses,  the  measure 
•f  recovery  would  l>e  the  value  of  the  use  or 
hire  of  the  horses  during  the  time  he  was  de- 
i^ived  of  them.— Steel  t.  Metcalf,  (Tex.  Civ. 
App.)  23  S.  W.  474. 

18.  In  an  action  against  a  railroad  company 
for  the  wrongful  ejectment  of  plaintiff  from  a 
fain  several  miles  from  his  place  of  destination, 
when  he  was  ill,  it  is  error  to  refuse  to  charge 
that  If  he  was  wrongfully  ejected,  and  he 
walked  to  such  place  through  rain  and  dark- 
ness, and  sustained  greater  injury  than  he 
would  if  he  had  sought  shelter  nearer  where  he 
was  ejected,  as  a  reasonably  prudent  person 
wonld  have  done,  then  his  injuries  occasioned 
by  his  walk  are  the  proximate  result  of  his  own 
negligence,  for  which  he  cannot  recover,  and 
he  can  recover  only  such  sum  as  will  compen- 
sate him  for  the  actual  injury  which  he  must 
have  sustained  had  he  acted  as  an  ordinarily 
wndent  person  would  have  done.— Galveston, 
B.  &  S.  A.  Ky.  Co.  ▼.  Turner,  (Tex.  Civ.  App.) 
23S.  W.  83. 

For  overflowlDK  land. 

19.  Where  an  overflow  of  land  only  dam- 
ages the  crops  thereon,  and  causes  no  perma- 
nent Injury  to  the  land,  except  as  showing  a 
liability  on  its  part  to  further  similar  over- 
flows, it  is  error  to  instruct  the  Jnry  that  they 
may  compensate  the  owner  for  permanent  in- 
JuiT  to  his  land  by  estimnting  its  value  before 
and  after  the  overflow.— Oulf,  C.  &  S.  P.  Ry. 
Co.  V.  Haskell,  (Tex.  Civ.  App.)  28  3.  W.  546. 

Destruotion  of  growing  crop. 

so.  The  measure  of  damages  for  the  du- 
Btmction  of  a  crop  by  an  overflow  is  the  value 
of  such  a  crop  at  or  near  the  place  where  it 
was  grown,  subject  to  estimates  and  allow- 
ances for  the  contingencies  and  expense  attend- 


ant on  its  cultiv8tk>n  and  care  till  asturity.— 
Gulf,  C.  «;  8.  F.  Rv.  Co.  v.  HaskeU,  (ItaL  Oiv. 
App.)  28  S.  W.  64& 

Injuries  to  land  Itorn  Are. 

81.  In  an  action  a^jainst  a  railroad  company 
to  recover  damages  caused  by  a  fire  whicD 
burned  posts  and  grass  on  plaintiff's  land,  the 
measure  of  damages  is  the  value  of  the  posts 
and  of  the  grass  destroyed,  and  the  injury 
caused  to  the  land  by  the  destruction  of  the 
turf,  and  not  the  difference  in  the  value  of  the 
land  caused  by  the  burning  of  the  grass.— Gulf, 
C.  &  S.  F.  R.  Co.  V.  Matthews,  (Teix,  Ov. 
App.)  23  S.  W.  90. 

Personal  iqjories. 

23.  In  an  action  for  personal  injuries,  de- 
fendant may  show  that  the  injnry  was  en- 
hanced by  plaintiff's  continued  use  of  intoxicat- 
ing liquors. — Boggess  v.  Metropolitan  St  Ry. 
Co.,  (.Mo.  Sup.)  23  S.  W.  158. 

28.  The  fact  that  pliUntiff  used,  and  applied 
to  his  hurts,  a  patent  medicine,  is  not  evidence 
of  a  want  of  care  in  treating  his  injnry,  there 
being  no  evidence  as  to  the  curative  qualities 
of  the  medicine.— Gulf,  C.  &  S.  F.  Ry.  Co.  T. 
Brown.  (Tex.  Civ.  App.)  23  S.  W.  618. 

Injuries  to  wife. 

84.  In  an  action  by  a  husband  for  personal 
injuries  to  his  wife,  the  mental  suffering  of 
the  wife  is  a  proper  element  of  damages. — 
Campbell  t.  Harris,  (Tex.  Cir.  App.)  23  &  W. 
35. 

85.  Loss  of  earnings  is  a  proper  element  of 
damages  for  personal  injuries  to  a  married  wo- 
man, since  the  statute  provides  that  the  wages 
due  her  for  her  separate  labor  shall  constitute 
her  separate  estate. — Smith  v.  Chicago  &  A.  B. 
Co.,  (Mo.  Sup.)  23  S.  W.  784. 

SxoesslTe  damages. 

86.  A  verdict  of  $6,500  will  not  be  set  aside 
as  excessive  where  it  appears  that  plaintiff  r^ 
ceived  several  cuts  and  bruises  by  falling  from 
a  moving  train;  that  she  was  confined  to  her 
bed  for  three  months;  that  she  is  incapacitated 
from  following  her  vocation  as  seamstress;  and 
that  an  injury  to  her  head  has  produced  paraly> 
sis  of  one  side  of  her  body.— Smith  v.  Chicago 
&  A.  R.  Co.,  (Mo.  Sup.)  23  S.  W.  784. 

87.  A  verdict  against  a  railroad  company 
for  f  1,250,  as  damages  for  running  over  the 
hand  of  a  laborer,  is  not  excessive. — ^Ft.  Worth 
ft  D.  C.  Ry.  Co.  T.  Bell,  (Tex.  Civ.  App.)  23 
8.  W.  922. 

88.  A  verdict  for  $2,500  is  not  excessive 
where  the  little  finger  of  a  brakeman  was  so 
mashed  as  to  require  amputation,  and  the  next 
finger  was  drawn  halfway  to  the  palm  of  the 
hand,  and  cannot  be  straightenea. — Campbell 
V.  McCoy,  (Tex.  Civ.  App.)  23  8.  W.  34. 

89.  In  an  action  for  personal  injuries,  where 
it  appears  that  plaintiff  is  74  years  ot  age,  and 
is  not  wholly  disabled  by  the  injuries,  a  judg- 
ment for  f7,800  is  excessive.— Campbell  t.  Cor- 
nelius, (Tex.  Civ.  App.)  23  8.  W.  117. 

80.  Where  it  appeared  that  defendants'  train 
did  not  stop  at  plaintiff's  destination;  that  the 
conductor  used  rough  and  Insulting  language  to 
plaintiff  in  the  presence  of  his  family  when 
asked  to  go  back  to  thdr  destination;  that  his 
conduct  was  such  as  would  have  precipitated  a 
fight  but  for  the  interference  of  a  passenger; 
that  plaintiff's  conduct  was  quiet  and  peaceable, 
—a  verdict  of  |1,000  was  not  excessive. — For- 
dyce  y.  Nix,  (Ark.)  28  S.  W.  967. 

Inadequate  damages. 

81.  In  an  action  for  an  Injury  to  plaintiff's 
ankle,  alleged  to  have  resulted  from  defend- 
ant's negligence,  where  the  evidence  as  to  the 
extent  of  the  injury  is  conflicting,  a  judgment 
for  $1,000  will  not  be  reversed  because  so  In- 
adequate as  to  indicate  that  it  was  the  reeult 
of  passion  or  prejudice.  Barclay,  J.,  dissent- 
ing.—Boggess  V.  Metropolitan  St.  Ry.  Co.,  (Mo. 
Sup.)  23  S.  W.  159. 
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and  malicionslr,  and  with  the  fraudnlent  in- 
tent to  deprive  plaintiff  of  the  value  of  certain 
coal,  wag  anfiicient,  without  stating  the  cir- 
cnmatancea  showing  it  to  have  been  so  done. 
—San  Antonio  &  A.  P.  Ry.  Co.  r.  Knlffin, 
(Tex.  CiT.  App.)  23  S.  W.  457. 

88.  In  an  action  for  personal  injuries,  an 
•▼erment  that  "the  injury  is  permanent,  and 
will  render  plaintiff  a  cripple  for  life,"  without 
any  allegation  as  to  damage  from  loss  of  time 
occasioned  thereby,  does  not  justify  the  in- 
trodnction  of  evidence  as  lo  loss  of  time  aud 
•amings.  —  Slaughter  v.  Metropolitan  St.  Ry. 
Co.,  (Mo.  Sup.)  23  S.  W.  700. 

84.  Where  the  petition  in  an  action  for  per- 
sonal injuries  does  not  allege  a  loss  of  time  as 
the  basis  of  special  damages,  aud  there  is  no 
BTidence  from  which  the  jury  can  estimate  the 
damaKO  resulting  from  such  loss,  it  is  error  to 
permit  them  to  consider  such  loss  in  fixing  the 
amount  of  plaintiff's  damas;eg.  —  tilaughter  v. 
Metropolitan  St.  Ry.  Co.,  (Mo.  Sup.)  23  S.  W. 
760. 

85.  The  ordinary  measure  of  damages  for 
delay  in  transporting  goods  is  the  depredation 
suffered;  and,  to  charge  the  carrier  with  the 
rental  value  of  the  goods  for  the  time  of  the 
delay,  these  damages  must  be  specially  plpaded 
and  proven.    22  8.  W.  7(50,  reversed.-Oulf.  0. 

tS.  F.  Ry.  Co.  V.  Gilbert,  (Tex.  Civ.  App.)  28 
W.  820. 

80.  In  an  action  for  personal  Injuries,  proof 
of  loss  of  earnings  is  admissible  under  an  al- 
legation in  the  petition  that  plaintiff  has  been 
deprived  of  the  means  of  support. — Smith  v. 
Chicago  &  A.  R.  Co.,  (Mo.  Sup.)  23  8.  W.  781. 

Matters  provable  under  general  issue. 

87.  In  an  action  for  perannal  injuries,  de- 
fendant may  show,  under  the  general  issue, 
that  the  injury  was  enhanced  by  plaintitTs 
etmtinned  nse  of  intoxicating  liquors. — Boggeas 
V.  Metnqwiitan  St.  Ry.  Co.,  (Mo.  Sup.)  23  S. 
W.  139. 

Bridenoe. 

83.  Evidence  ia  admlRsible  as  to  the  value 
of  grass  destroyed  by  fire  as  hay  as  well  as  for 
pasturage.— Gulf,  C.  &  S.  V.  R.  Co.  v.  Mat- 
fliewa,  (Tex.  Civ.  App.)  23  S.  W.  90. 

89  In  an  action  for  damages  to  cattle 
shipped  over  defendant's  railroad,  testimony 
that  a  person  told  witness  before  the  shipment 
that  he  would  give  a  certain  amount  for  the 
cattle  is  no  evidence  of  their  value,  and  is  in- 
admissible.—Galveston,  H.  &  S.  A.  Ry.  0>.  T. 
Silegman,  (Tex.  Civ.  App.)  23  S.  W.  298. 

40.  Where  the  only  evidence .  as  to  the  ex- 
penses of  plaintiff's  sickness  resulting  from  the 
injuries  caused  by  defendant  is  plaintilTs  testi- 
mony that  he  paid  the  doctor  everj^ing  he  bad, 
aud  still  owed  nim,  without  stating  any  amount, 
it  is  error  to  instruct  the  jury  that  they  may 
consider  aa  an  element  of  damages  the  past 
and  present  expenses  of  the  sickness: — Little 
Rock  &  M.  R.  O.  V.  Barry,  (Ark.)  23  S.  W. 
1007. 

4(.  Where  there  is  evidence,  in  an  action 
for  personal  injuriea,  that  plaintiff  bad  used 
drugs  and  medicines,  but  no  proof  of  the  cost 
of  them,  a  charge  to  the  jury  to  consider  the 
expense  of  medicines,  in  estimating  damages, 
Is  prejudicial  error.— Atchison,  T.  &  S.  V.  R. 
Co.  V.  Click,  (Tex.  Civ.  App.)  23  8.  W.  833. 

43.  In  an  action  for  pemonal  injuries, 
where  there  is  no  evidence  as  to  the  value  of 
the  lime  lost  or  expenses  incurred  by  plaintiff 
because  of  the  injuries,  it  is  error  to  submit  to 
the  jury  such  elements  of  damages. — Camp- 
bell v.  Alston,  (Tex.  Civ.  App.)  23  S.  W.  33. 

43.  Where  plaintiff's  injuries  are  external 
and  obvious  to  the  eyes  of  the  jury,  his  testi- 
mony aa  to  the  probable  amount  of  his  doc- 
tor'* bill,  though  wrongfully  admitted,  U  ran- 


A.  Ry.  Co.  T.  Daelm,  (Tkx.  CHt.  Appu)  2S  8. 
W.  68& 
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44.  A  charge  that  the  jury  m%ht  allow  piais- 
tiff  punitive  damages,  "not  exceeding  the 
amount  sued  for."  thoogfa  eiroaeooa,  faeotoae  it 
might  mislead  the  jury  to  beiiav*  that  they 
would  be  justified  in  finding  an  exccasiTS  ver- 
dict, was  error  without  prejndica,  tbe  Jmy 
having  assessed  the  damages  at  lass  than  aaU 
the  amount  asked  for.— Fordyce  v.  Nix,  (Ark.t 
23  S.  W.  967. 

45.  Where  there  is  evidence  that  the  luiiaual 
killed  had  a  market  value,  and  alao  that  it  had 
not,  it  is  proper  for  the  court  to  instruct  tbe 


jury  on  the  measure  of  damages  in  each  cas 
—Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Rowland.  (Te: 
Civ.  Am).)  23  S.  W.  421. 

46.  A  charge  directing  the  jniy  to  separate 
their  findings  of  actual  and  exemplary  dam- 
ages, "in  order  that  die  amount  of  either  or 
both  may  be  Icnown,"  is  not  open  to  the  rou- 
struction  that  the  jnir  are  expected  to  find 
both  actual  and  exemplary  damages. — San  An- 
tonio ft  A.  P.  Ry.  Co.  y.  Knlffin,  (Tex.  Glr. 
App.)  23  8.  W.  457. 

Allowing  remittitnr. 

47.  There  ia  no  error  in  allowing  on*  who 
has  recovered  verdict  for  a  certain  amount, 
and  interest  thereon,  as  exemplary  damagea. 
to  remit  the  interest— San  Antonio  &  A.  P. 
Ry.  C*.  V.  Knlffin,  (Tex.  CIt.  App.)  23  &  W. 
467. 

Dangerona  Premlaea. 

See  "Negligence,"  8,  9. 

Death. 

Of  party,  see  "Abatement  and  ReTival,"  2. 

DEATH  BY  WBONOFUIi  ACT. 

By     what    law    governed,    see    "Conflict     «f 

Liability  of  receiver  of  railroad,  aee  "Bailroad 

Ck>mpan)e8,"  5. 

DamagM. 

1.  In  an  action  by  husband  and  wife  far 
the  wrongful  death  of  his  stepson  and  her  son, 
evidence  is  not  admissible  to  show  that  plain- 
tiffs and  deceased  were  negroes,  for  the  pur 
pose  of  reducing  damages,  on  the  hypothesif 
that  family  ties  are  not  strong  with  tbe  negro 
race.— TeAs  &  P.  Ry.  Co.  v.  Moody.  (Tex. 
Civ.  App.)  23  8.  W.  41. 

S.  In  an  action  by  a  widow  for  the  death 
by  wrongful  act  of  her  hnsband.  It  is  error  to 
charge  on  the  measure  of  damages  that  the 
jury  must  decide  what  deceased  would  have 
earned  during  hia  "expectancy  of  life  from  the 
time  of  his  death,  and  then  allow  her  sneh 
sum  as  would  reasonably  compensate  her  for 
the  loss  of  what  he  would  have  earned  during 
the  expectancy  of  life  from  the  time  of  his 
death."— Illinois  Cent  R.  Co.  v.  Spence,  (Ttnn.) 
23  8.  W.  211. 

8.  In  an  action  by  a  father  for  the  death  of 
hia  minor  son,  where  there  is  evidence  to  sup- 
port it  it  is  not  error  to  charge  that  the  jniy 
shall  afweaa  plaintiff's  damages  "at  such  sum 
as  may  be  calculated  from  plaintiff's  expectatioa 
of  pecuniary  aid  from  his  son  after  aniving  at 
21  years  of  age.  considering  his  disposition  and 
ability  to  contribute  to  his  wants  and  necessities 
during  the  father'a  probable  duration  of  Hfe. 
at  the  same  time  taking  into  consideration  the 
father'a  age,  occupation,  health,  and  peemiarf 
condition,  and  prolMible  wants." — Galveston.  B. 
&  S.  A.  Ry.  Co.  T.  Davis,  (Tex.  dr.  App.)  2S 
S.  W.  SOL 
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4.  For  killing  a  trarelef  at  a  railroad  cross- 
.iiig  the  amount  of  damages  is  fixed  by  statute 
at  ^,000,  and  evidence  as  to  the  social  or  busi- 
ness standing  or  relationship  of  the  widow  is 
not  admissible. — Weller  t.  Chicago,  M.  &  St. 
P.  Ry.  Co.,  (Mo.  Sup.)  23  S.  W.  1061. 
Excessive. 

6.  Deceased  was  a  common  laborer,  20 
years  of  age,  and  earning  ^1.10  per  day.  He 
was  in  robust  health,  and  his  parents  were  de- 
pendent on  him  for  support.  Held,  that  a  Ter- 
dict  for  $3,0U0  was  not  exoessive  damages. — 
Oalveaton.  H.  &  S.  A.  Ry.  CSo.  t.  AriBp&  (Tex. 
ay.  App.)  28  8.  W.  92& 


Decedents. 

See  "Descent  and  Distribution; 
and  Administrators;"    "WUls.'' 


"EzecutiOB 


Deceit. 


See  "False  Pretenaea;"  "Fraud ;"  "Frandnlent 
Conveyances." 

Declarations  and  Admlssioiifl. 

As  evidence,  see  "Brldence,"  13-23;    "Homi- 
cide," 40,  41. 
Dying  declarations,  "Homicide,"  42. 


Decree. 


See  "Judgment." 


DEDICATION. 

Adverse  possession  of  land  dedicated  for  street, 

see  "Adverse  Possession,"  4. 
Of  street  as  incumbrance  of  homestead,  see 

"Homestead,"  1& 

To  nonexistent  city. 

1.  A  dedication  of  land  by  a  county  to  the 
public  use  as  a  public  square  will  not  fail  be- 
cause the  city  for  whose  benefit  it  was  intend- 
ed was  not  in  existence  at  the  time  of  the  dedi- 
cation, since  the  city,  on  springing  Into  existence 
as  a  municipal  corporation,  is  by  operation  of 
law  invested  with  the  control,  for  the  use  of 
the  public,  of  ail  highways  and  public  grounds 
withm  the  corporate  limits,  subject  to  such  re- 
serred  rights  aa  may  exist  in  favor  of  the 
county.— City  of  Llano  v.  Llano  County,  (Tex. 
CiT.  App.)  23  S.  W.  1008. 
Of  Streets  and  highways. 

a.  Though  the  partition  deeds  of  land  which 
was  platted  in  anticipation  of  the  extension  of 
a  city  to  such  land,  expressly  provided  that  a 
street  named  in  the  deeds  should  not  be  con- 
sidered as  dedicated  to  the  city  or  to  the  pul)- 
lic,  a  dedication  of  such  street  could  be  implied 
from  the  use  of  the  street  by  the  partitioners 
and  tlieir  vendees,  the  extension  of  the  street 
after  the  city  had  extended  beyond  the  land, 
the  construction  by  the  city  of  an  expensive 
bridge  where  the  street  crossed  a  stream,  the 
Improvement  of  the  street  bv  the  city  more 
than  20  years  after  the  partition,  and  the  fail- 
ure of  the  partitioners  or  their  vendees  to  in- 
stitute legal  proceedings  to  restrain  the  con- 
struction of  the  bridge  and  improvements  as 
trespasses,  and  their  availing  themselves  of  the 
benefits  of  the  improvementa. — Caperton  v.  Hum- 
pick,  (Ky.)  23  S.  W.  876. 

Acceptance  of  dedication. 

8.  Land  was  laid  otF  into  blocks  and  Iota, 
with  streets,  which  were  dedicated  to  the  pub- 
lic, and  the  laud  was  annexed  to  a  city  by 
Act  April  28,  1873,  which  provided  tltat  land 
laid  off  into  lots  and  blocks  shall  "be  subject 
to  all  the  power,  authority  and  jurisdiction  of 
the  city."  Beld,  such  act  accepted  the  dedica- 
tion of  Streets  for  the  city,  as  the  statutory 
"power,  authority  and  jurisdiction  of  the  city^' 
extended  to  the  control  and  supervision  of 
V.238  W.— 73 


•treets.— City  of  Llttie  Rock  v.  Wright,  (Ark;) 
23  S.  W.  876. 

4.  The  mere  fact  that,  after  n  fence  divid- 
ing a  strip  of  land  from  the  street  disappeared, 
a  private  individual,  not  the  owner  of  tiie  land. 
for_  his  own  purposes,  laid  a  sidewalk  thereon, 
which  was  used  by  the  public,  is  not  sufficient 
to  show  an  acceptance  by  the  city  of  the  strip 
as  part  of  the  street,  assuming  that  there  had 
been  a  dedication.— City  of  San  Antonio  t.  Sul- 
livan, (Tex.  Civ.  App.)  23  S.  W.  307. 

Effect — Bights  reserved. 

5.  A  dedication  by  a  county  of  a  public- 
square  in  a  city  for  the  use  of  the  pobiic.  with  . 
a  right  reserved  In  the  county  to  use  it  for 
courthouse  purposes,  gives  the  county  no  right 
to  erect  thereon  a  jail  and  a  cesspool,  and  tlie- 
city  haa  the  right  to  abate  snch  use  of  the 
square  by  the  county  as  a  pnrprestnre  and  pub- 
lic nuisance. — City  of  Llano  v.  Llano  County. 
(Tex.  Qv.  App.)  23  S.  W.  100& 

DEED. 

See,     also,     "Acknowledgment;"      "Escrow;'- 

"Fraudnlent    Conveyances;"      "Mortgogesf 

"VendOT  and  Purchaaor." 
Absolute  when   held   to   be  a   mortgage,    aee 

"Mortgages,"  8. 
Bt  hueband,  joinder  of  wife,  see  "Hnslmnd  and 

Wife,"  3. 
By  trustee,  see  "Tmsta,"  6,  6. 
Estoppel  by,  see  "Estoppel,"  1. 
Of  homestead,  see  "Homestead,"  14-17. 
Of  partition,  see  "Partition,"  1,  2. 

Description. 

1.  A  deed  conveying  a  head-right  survey 
cannot  be  excluded  from  evidence  for  imper- 
fect description  of  the  land  because  it  appears 
that  the  numlier  of  acres  which  would  seem  to 
be  included  in  the  field  notes  considerably  ex- 
ceeds the  number  called  for  in  the  body  of  the 
deed. — Leon  &  H.  Blum  Land  Co.  v.  Daoiapi. 
(lex.  Civ.  App.)  23  S.  W.  473. 

3.  Where  a  call  in  a  deed  was  for  "a  sur- 
vey in  the  name  of  Meoder,"  and  in  sal>seqnent 
deeds  for  "a  snrvey  in  the  name  of  Meadows," 
the  bad  orthography  in  the  name,  with  no  otht- 
er  facts,  could  not  produce  uncertainty  in  the 
description  of  the  land,  the  other  calls  being 
correct  and  proper.-^oan  r.  Thompson,  (Tex. 
Civ.  Ann.)  23  S.  W.  613. 

A.  The  board  of  land  commissioners  of  R'. 
county  issued  to  the  assignee  of  M.  a  head- 
right  certificate  for  a  league  and  labor  of  land, 
but  in  a  subsequent  conveyanco  by  such  as- 
signee it  was  described  as  "one-half'  league  of 
land,  being  the  headright  claim  of  M.,  *  •  * 
issued  by  the  board  of  land  commissioners  of 
R.  county."  Under  the  constitution  and  iaws- 
of  Texas  at  the  time  the  certificate  toM.  was 
issued,  a  headright  certificate  could  l>e  issued 
only  for  a  leagu6  and  a  labor,  or  for  one-third 
of  a  league.  Beld,  that  the  land's-  being  de- 
scribed as  a  half  a  league  instead  of  a  league 
and  labor  would  not  vitiate  the  deed,  for,  when 
the  headright  claim  of  M.  was  referred  to,  it 
would  show  what  the  qnantity  was,  and,  by  re- 
jecting the  inconsistent  word'  "one-half,"  and 
giving  the  other  words  the  only  meaning  possi- 
ble without  rendering  the  deed  nugatory,  the 
true  meaning  was  evldenfF— Feterwon  v>  VVard,. 
(Tex.  Civ.  App.)  23  &  W.  637. 
Delivery. 

4.  The  fact  that  an  unrecorded  deed  of  par- 
tition was  found  among  the  papers  of  a  dece- 
dent does  not  raise  a  presumption  against  the 
delivery  of  the  deed,  where  deceased  was  a» 
much  entitled  to  its  possession  as  the  other  par- 
ties thereto.— Smith  v.  Adams,.  (Tex.  Civ.  App.) 
23  S.  W.  49. 

Beoording. 

5.  Where  a  married  woman  acquires  the 
legal  title  to  land,  though  it  be  through  con- 
veyance from  her  hnsboad,  the  ninat  register 
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tice.    20  8.  W.  1006,  affirmed.— Rnsadl  t.  Nail, 
^  S.  W.  901.  2  T«K.  OiT.  App.  60. 

Vee  simple. 

6.  A  deed  to  a  bishop  of  the  Roman  Catho- 
lic Church  for  the  benefit  of  the  church,  "and 
to  his  successors  and  assieus  forever,"  vesta  f 
fee-simple  title  in  such  bishop,  in  trust  for  th> 
chorcb,  in  the  abseince  of  any  conditions  suba< 
quent,  either  expressed  or  implied.  22  S.  V 
28&afflrmed.— Gabert  t.  Olcott,  (Tex.  Sup.)  * 

CoDditionB  subsequent. 

7.  Conditions  subsequent  will  not  be 
plied  from  the  fact  that  the  conatdetation 
the  deed  was  mereljr  nominal,  where  it  doer 
appear  tliat  the  use  of  the  property  for  the 
pose  specified  in  the  deed  was  a  matter  sp* 
ly  adrantaireous  to  the  frrantor. — iQabert  t 
cott,  (Tex.  Sup.)  23  S.  W.  985. 

Vested  on  contingent  remainder. 

8.  [jand  was  conveyed  to  a  tmstee  i' 
to  pay  the  grantor's  debts,  and  then  to  » 
his  children  for  adranoeinents,  with  a  d! 
that  one-half  of  what  was  coming  to  ea' 
should  be  paid  in  money,  and  the  other 
▼ested  in  land,  title  to  be  taken  to  ea 
{or  life,  remainder  to  his  heirs.     The  d 
provided    that   the   surplus,   aftw   set< 
▼ancements,  should  be  divided  into  ' 
parts,  corresponding  to  the  number  of 
tor's  children,  "and  invested  for  and  r 

to  them  "in  the  same  manner  as  pr 
in   the  accounts  of  equalization." 
«aeh  child  took  a  vested  interest  in 
half  of  his  share  of  the  surplus. 
interest  in  the  other  half,  and  th 
«ach  child's  right  to  the  enjoymen' 
was  postponed  until  after  the  pay 
grantor's    debts    and    the    equalizr 
rancements  did   not    make  his  in' 
gent— Moore  r.  Offutt,  (Ky.)  28  S 

Ite&ult 

Judgment  by,  see  "Judgment,"  4, 

Dafeotive  Applia 

See  "Master  and  Servant"  15 

Defactive  Str' 

See  "Municipal  Corporations," 

Delay. 

la  transportation  of  goods,  s< 

Deliver 

<OC  deed,  see  "Deed,"  4. 

Demurr 

On  failure  to  accept  good 
Demu: 

See  "Pleading,"  3-6. 

DBPOf 

Seturn — Indorsem' 
1.  Where  a  depoa' 
«f  "H.  vs.  KnoxvUle 
interrogatories  and  t' 
.deposition   Is   return' 
Knoxville    Ins.    Co.,' 
thongh  the  statute  B 
iag  thd  deposition  si 
tiw  names  of  the  i 
lOo.  T.  Hiid,  (lex.  ' 
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'before  or  after  the  death  of  the  testator,  not 
proTided  for  nor  disinterested,  but  onlr  preter- 
mitted, in  sach  will,  and  not  prorided  for  hj 
settlement  made  by  the  testator  in  liis  lifetime, 
shall  succeed  to  the  same  portion  of  the  testa- 
tor's estate  as  if  he  had  died  intestate."  HM, 
that  the  disinheritance  of  a  poathnmons  child, 
not  prorided  for  in  the  will  nor  by  settlement 
In  testator's  lifetime,  cannot  be  shown  tqr  parol 
evidence  of  testatc^s  intent,  but  must  appear 
on  the  face  of  the  will.— Boms  t.  Allen,  (Tenn.) 
23  S.  W.  111. 

4.  A  testator  and  iiis  wife  were  dlTorced 
-two  months  prior  to  his  death  and  fire  months 
-prior  to  the  birth  of  their  child.  After  the  di- 
vorce, testator  made  to  the  wife  a  deed,  which 
recited  that,  whereas  a  divorce  had  been  grant- 
ed, "this  is  in  settlement  of  all  demands  for 
homestead,  alimony,  and  support  of  child;" 
and  vested  in  her  all  the  i>owers  of  a  feme  sole 
to  dispose  of  the  property  by  will,  deed,  or 
mortgage,  etc.  Held,  that  such  deed  did  not 
constitute  such  settlement  in  favor  of  the  child 
as  is  contemplated  in  MiU.  &  V.  Code,  S  3038, 
which  provides  that  a  posthumoas  child,  not 
-provided  for  nor  disinherited,  but  only  preter- 
mitted in  the  will  of  a  parent,  "and  not  pro- 
vided for  by  settlement  made  by  testator  in  his 
lifetlrae."  shall  talte  as  if  testator  had  died  in- 
testate.—Barns  V.  Allen,  (Tenn.)  23  S.  W.  111. 

B.  The  decree  of  divorce  settled  on  the 
wife  the  property  conveyed  by  such  deed,  with 
the  reservation  "that  it  should  not  be  con- 
stmed,  accepted,  or  taken  in  any  way  to  mili- 
tate against  the  ri^ts  of  the  yet  unborn  child 
of  complainant."  HM  that,  if  snch  deed  was 
int«ided  as  a  settlement  on  the  child,  testator 
had  no  power  to  make  it  In  respect  to  the 
property  described  in  snch  decree. — ^Bums  v.  Al- 
len, (Tenn.)  23  S.  W.  111. 

Bights  and  llabUities  of  h«in. 

0.  Where  defendants  claim  title  to  land 
under  a  sale  of  a  land  certificate  by  the  widow 
of  decedent,  the  administrator,  to  establish  his 
claim  to  the  land,  mcst  show  that  it  is  neces- 
sary to  nay  debts  of  decedent.— Meyers  v.  Jones, 
<Xez.  CiT.  App.)  23  &  W.  6fi2L 

7.  Where  a  widow  transfers  her  interest 
in  an  unleeated  land  certificate,  die  and  her 
privies  alone,  and  not  her  husband's  adminis- 
trator, have  the  right  to  question  the  validity 
thereof  .-Meyers  v.  Jones,  (Tex.  Civ.  App.)  23 
a  W.  662. 

— —  Aotions. 

8.  Though  no  letters  of  administration 
have  been  granted  on  the  estate  of  a  decedent, 
Ua  heirs  cannot  sue  to  recover  a  debt  due  the 
estate,  when  it  is  not  alleged  that  there  are  no 
debts  against  the'estate,  and  it  does  not  appear 
that  any  emergency  exists  which  renders  salt 
by  the  heirs  necessary  to  preserve  the  claim. 
22  8.  W.  1112,  afllrmed.— Richardson  v.  Vaugh- 
on,  (Tex.  Sup.)  28  S.  W.  640. 

Liability  for  decedent's  debts. 

9.  Sayles'  Civil  St.  art  2035,  provides  tiiat 
the  owner  of  a  claim  against  a  decedent's  es- 
tate may,  after  partition  and  distribution,  sne 
the  heirs  and  devisees,  who  shall  be  bound  only 
to  the  amotint  received  by  each  from  the  estate. 
HM,  that  the  estate  being  solvent,  and  plain- 
tiffs the  only  claim,  administration  was  need- 
less, and  he  conld  sue  the  heirs  directly.— Buch- 
anan V.  Thompson's  Heirs,  (Tex.  Civ.  App.)  23 
S.  W.  328. 

Description. 

In  deed,  see  "Deed,"  1-^. 


Detinue. 


See  "Replevin." 


DeTise  and  Iiegaoy. 

See  "WUls." 


J>ireotin|p  Verdiot. 

See  "Trial."  00. 

Disbarment. 

Of  attorney,  see  "Attorney  and  Client,"  L 

Discharge. 

See  "Beleaae  and  Discharge." 

Of  garnishee,  see  "Oamishment,"  1. 

Of  servant,  see  "Master  and  Servant,"  2-4. 

Discontlnaanoe. 

See  "Practice  in  CivU  Cases."  2. 

DlsmissaL 

See  "Certiorari,"  8;  "Practice  in  Civil  Cases,"  2. 
Of  appeal,  see  "Appeal,"  91;    "Criminal  Law," 
lU-113. 

DISOBDEBLY  HOUSE. 

Indictment. 

nie  nse  of  the  word  "avocation"  for 
"vocation"  in  an  indictment  charging  defend- 
ant with  keeping  a  disorderly  house  ih  not  such 
error  as  will  vitiate  the  indictment,  where  there 
is  no  doubt  of  the  meaning  of  the  pleader. — 
Peters  v.  State,  (Tex.  Cr.  An>)  23  S.  W.  683. 

Disqnaliflcation. 

Of  judge,  see  "Jndge,"  1-4. 
Of  jurors,  see  "Jury,"  1,  2. 

Dissolution. 

Of  injnnctlon,  see  "Injunction,"  8. 

Of  portnershin,  see  "Partneruip,"  6-10. 

Distress.  *     < 

For  rent,  see  "Landlord  and  Tenant«"  T. 

DIVOBOE. 

Oroonds — Adultery   of  husband   after 
wife's  desertion. 

1.  Under  Rev.  St.  art  2861,  subd.  3,  which 
ctves  the  wife  a  right  to  a  divorce  where  her 
husband  "has  abandoned  her  and  lived  in  adul- 
tery with  another  woman,"  the  wife  is  not  en- 
titled to  a  divorce  on  the  ground  of  adultery 
committed  by  the  husband  after  she  had  with- 
out cause  abandcmed  him.— Johnson  t.  Johnson, 
(Tex.  Civ.  App.)  28  S.  W.  1022. 
Presumption  of. 

8.  After  the  lapse  of  over  40  years,  a  di- 
vorce will  be  presumed  from  the  fact  that  a 
husband  separated  from  bis  wife,  going  to  an- 
other state,  and  that  several  years  later,  each 
married  again.— Harvey  t.  Carroll,  (Tex.  Civ. 
App.)28&  W.  713. 
Appeal — Beview. 

8.  A  Judgment  of  divorce  will  not  be  re- 
versed beoiuse  it  recited  that  it  was  taken  by 
default,  and  the  allegations,  of  the  petition 
were  taken  as  confessed,  if  It  nevertheless  ap- 
pears from  futher  recitals  therein  that  the  de- 
cree was  granted  on  full  proof  of  the  grounds 
alleged  in  the  petition.- Young  v.  Young,  (Tex. 
Civ.  App.)  28  aw.  88. 
Alimony. 

4.  The  statute  which  provides  that  if  the 
Wife  have  not  sufiicient  estate  of  her  own  she 
may,  on  a  divorce  obtained  by  her,  have  such 
allowance  out  of  that  of  her  husband  as  aliaU 
be  deemed  equitable,  does  net  deprive  the  wife 
of  alimony  merely  foeoanse  she  did  not  Insti- 
tttte  the  suit  for  divorce.    When,  therefore,,  a 
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inac  aeienaani:  naa  given  mm  no  cause  lo  ae- 
sert  her,  and  was  herself  entitled  to  bring  suit, 
she  may  be  allowed  alimony.— Lace;  t.  Lacey, 
(Ky.)  23  S.  W.  673. 

B.  The  wife  was  beyond  middle  age,  and 
the  husband  10  years  younger.  The  separation 
was  caused  by  no  faalt  of  hers.  Her  estate 
was  about  $700,  and  she  bad  been  allowed  $75 
pendente  lite.  The  husband  had  had  several 
hundred  dollars  of  her  separate  property,  and 
was  worth  $2,500  to  $3,000.  Held,  that  she 
should  be  allowed  $1,000  as  alimony. — Lacey  r. 
Lacey,  (Ky.)  23  S.  W.  673. 

8.  When  a  wife  sues  for  alimony,  and  the 
husband  pleads  his  suit  pending  against  her 
for  divorce,  and  the  suits  are  thereupon  consol- 
idated and  heard  together,  the  court  may  in 
the  consolidated  suit  decree  the  divorce,  and 
allow  her  alimony,  though  alimony  be  only  al- 
lowable to  a  plaintiff,  or  to  a  defendant  plead- 
ing it  as  a  counterclaim. — Lacey  v.  Lacey,  (Ky.) 
23  S.  W.  673.  '.  V--*  / 

7.  Alimony  may  be  allowed  a  defendant, 
though  her  answer  is  not  styled  a  counterclaim, 
when  plaintiff  has  replied,  and  joined  issue  on 
the  matter  pleaded.— Lacey  v.  Lacey,  (Ky.)  23 
8.  W.  073. 

Division  of  property. 

8.  Rev.  St.  art.  2864,  providing  that  neither 
party  in  a  divorce  proceeding  shall  be  compelled 

to  divest  him  or  herself  of  the  title  to  real 
estate,"  does  not  forbid  a  decree  adjudging  to 
one  party  the  whole  of  certain  lots  held  as  com- 
munity property  in  satiafacrion  of  his  or  her 
interest  in  the  entire  estate. — Young  v.  Young, 
(Tex.  Civ.  App.)  23  S.  W.  83. 

9.  Where  a  judgment  In  a  divorce  proceed- 
ing adjudges  to  plaintiff  property  which  it  spec- 
ifies only  as  lots  described  in  deeds  to  plaintiff, 
without  further  identifying  the  deeds  or  the 
lots,  the  Judgment  will  be  reversed. — Young  v. 
Young,  (Tex.  Civ.  App.)  23  S.  W.  83. 

Custody  of  ohildren. 

10.  Rev.  St  art.  2871,  empowers  the  dis- 
trict court,  in  case  of  separation  between 
man  and  wife,  to  give  the  custody  of  the  chil- 
dren to  either  the  father  or  mother,  as  it  shall 
deem  proper.  Held,  that  the  award  made  by 
aaid  court  in  divorce  proceedings  Ik  coucluatve 
on  the  parents,  so  that  neither  of  them  can 
thereafter  petition  the  county  court  for  >riiard- 
ianship  of  the  person  of  a  child  whose  custody 
was  awarded  to  the  other. — ^.Tordan  v.  Jordan, 
(Tex.  Civ.  App.)  23  S.  W.  631. 
Bights  of  divorced  persons, 

U.  Where  land  Is  owned  by  husband  and 
wife  by  entireties,  and  they  are  afterwards 
divorced,  they  thereby  become  tenants  in  com- 
mon, and  the  entire  estate  does  not  vest  in 
the  survivor  of  them  by  right  of  survivorship. — 
Hopwn  T.  Fowlkes,  (Tenn.)  23  S.  W.  55. 

Documents. 

See  "Evidence."  34-48. 

DO  WEB. 

Se«,  also,  "Curtesy," 

Bight  to  dower. 

1.  Where  a  remainder-man  dies  before  the 
life  tenant,  his  widow  is  not  entitled  to  dower, 
as  he  never  was  in  possession  of  the  remainder 
interest. — Young  v.  Morehead,  (Ky.)  23  S.  W. 
511. 

'  8.  Where  there  is  no  seisin  in  fact  or  in 
law  by  the  husband  at  any  time  during  mar- 
riage in  a  remainder  or  reversionary  interest, 
his  widow  is  not  entitled  to  dower  therein. — 
Carter  v.  McOaniel.  (Ky.)  23  S.  W.  507. 

8.  Possession  by  a  son  of  a  portion  of  his 
father's  laud  at  the  time  of  its  allotment  to 


^o  a.  w.  uvi. 

How  divested. 

4.  Where  a  wife  does  not  Join  her  hnn- 
band  in  an  assignment  of  lands  for  the  benefit 
of  creditors,  but  afterwards,  by  separate  Aevi, 
relinquishes  her  dower  in  the  lands,  except  the 
homestead,  in  consideration  of  the  rectmve;- 
ance  by  the  assignees  of  the  homestead,  she 
cannot  afterwards  claim  dower  in  the  lauds  de- 
scribed in  her  deed  because  the  homestead  was 
reconv<;yed  to  the  husband,  and  not  to  her  and 
him  jointly,  as  previously  agreed  between  them 
and  the  assignees,  In  the  absence  of  fnnd.~- 
Shinlcle's  Assignees  v.  Bristow,  (Kj.)  23  S.  W. 
670;  Same  v.  Bishop,  Id. 

6.  Gen.  St.  c  fSf,  g  22,  art.  1,  provides  that 
no  sale  of  real  estate  by  a  tmatee  noder  a 
deed  to  secure  payment  of  debts  shall  be  val- 
id, nor  shall  the  conveyance  by  him  pass  title, 
unless  the  sale  is  under  a  judgment  of  court, 
or  the  maker  of  such  deed  shall  join  in  the 
writing  evidencing  the  sale.  Chapter  24,  |  20. 
relating  to  conveyance  of  real  estate  by  mar- 
ried women,  provides  that  the  conveyance  may 
be  by  Joint  deed  of  husband  and  wife,  or  bj 
separate  instrument,  but  in  the  latter  caae  the 
husband  must  first  convey.  Bdd,  that  where 
a  wife,  after  her  husband  alone  executed  a 
deed  of  assignment  of  real  estate  for  benefit  of 
creditors,  relinquished  her  dower  therein  by 
separate  de«d,  her  potential  right  passed  to  tlie 
assignees,  though  the  latter  have  no  power  to 
sell  except  as  provided  by  statnte. — ^Shinkle's 
Assignees  v.  Br&tow,  (Ky.)  23  S.  W.  670;  Same 
▼,  Bishop,  Id. 

Druggists. 

Sale  of  liquor,  production  of  prescription  before 
grand  jury,  see  "Constitntional  Iaw,"  4. 

Drunkenness. 

As  «zcase  for  crime,  see  "Criminal  Law,"  2. 

Dying  DeclaratlonB. 

See  "Homicide,"  42. 

BASEMEirra. 

By  presoriptlon. 

A  road  through  plaintiff's  woodland,  iif 
which  he  had  to  travel  to  reach  the  pnblic 
road,  had  been  used  by  him  for  ttiat  puriM»e 
for  50  years,  and  by  defendatkt  for  20  years. 
during  which  time  defendant  had  kept  it  ap  as 
his  passway.  During  the  whole  time  of  ita  use 
the  road  had  been  In  substantially  the  same 
place  and  had  a  well-defined  bed,  and  any 
change  therein  had  been  such  as  resulted  from 
the  fall  of  a  tree  across  it,  or  other  nmilar 
obstructions.  HM,  that  the  road  was  used  by 
defendant  as  a  matter  of  right,  and  not  of 
permission,  and  that  he  had  a  right  to  ita  con- 
tinued use.— Hansford  v.  Berry,  (Ky.)  23  8- 
W.  665. 

XyecUon. 

Of  passengers,  see  "Carriers,"  54-62. 

EJECTMEIIT. 

See,  also,  "Adverse  Posseasion;"  "Qnietiiig  Ti- 
tle;" "f  respass  to  Try  Title." 

Between  coteuanta,  see  "Tenancy  in  Com- 
mon," 2. 

Defenses. 

1.  A  mere  right  of  redemption  in  a  tliird 
person,  after  foreclosure,  is  not  such  an  out- 
standing title  as  will  defeat  a  recovery  in  eject- 
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nient  by  the  purchaser  againsit  the  mortjagor.— 
Lanier  t.  Mcintosh,  (Mo.  Sui».)  23  S.  W.  787. 

XiTidence. 

2.  On  the  issne  whether  plaintiffs'  testator 
erer  conTeyed  to  the  srrantor  of  defendants 
in  possession,  the  grantor's  deeds  to  defend- 
ants, though  made  after  said  testator's  death, 
are  competent  to  show  the  boundaries  of  their 
possession  and  the  nature  of  their  claim  of 
title,  and  to  support  the  presumption  that  tes- 
tator did  conrey.— Dunn  t.  Eaton,  (Tenn.)  23 
a.  W.  163. 

Election  of  Bemedies. 

By  seller,  see  "Sale."  14. 

ELECTIONS  AND  VOTEBS. 

3811018. 

1.  Under  Const,  art.  6,  {  4,  relating  to  elec- 
tions, and  directing  the  legi^^lature  to  ^provide 
for  the  nnmbering  of  ballots,  the  legislature  ; 
enacted  Rev.  St.  arts.  1604,  1697,  which,  re- 
spectiyely,  direct  a  judge  of  election  to  write 
the  Toter's  poll-list  number  on  the  ballot,  and 
-forbid  the  counting  of  an  unnumbered  ballot. 
Hfld,  that  article  1694  is  mandatory,  and  that 
article  1697  is  binding  on  the  courts,  as'  well 
•as  the  officers  of  election. — State  t.  Connor, 
(Tex.  Sup.)  23  8.  W.  1103. 

8.  Act  April  12,  1892,  i  28,  relating  to  elec- 
-tions  in  cities,  provides  that  "an;y  elector  or 
anyone  who  shall,  contrary  to  proTisions  of  this 
act,  place  any  marks  npon  or  do  anything  to 
his  ballot  by  which  it  may  afterward  be  iden- 
tiiied  as  the  one  Toted  by  any  particular  in- 
dividaal,  upon  conviction  shall  be  punished." 
Beld,  that  the  le^slature  did  not  intend  to  pro- 
hibit the  Dombering  of  ballots,  as  required  by 
Const,  art.  6,  }  4,  and  Rev.  St.  art.  1694,  and 
that  the  words,  contrary  to  the  provisions  of 
this  act,"  were  intended  to  except,  from  the  pro- 
hibition to  mark,  the  numbers  required  to  be 
t laced  on  the  ballots. — State  v.  Connor,  (Tex. 
up.)  23  S.  W.  1103. 

17otice  of  contest — Waiver  of  objection. 
8.  Though  a  notice  of  contest  of  an  elec- 
tion is  so  indefinite  that  an  objection  would  lie 
if  made  in  proper  time,  it  is  sufficient  if  the 
parties  take  issue  without  objection,  and  try 
the  case.— Lnnsfoid  v.  Culton,  (Ky.)  23  S.  W. 
•94& 

See  "liarceny." 

"Wbat  constltntes. 

1.  In  Mansf.  Dig.  §  1638,  providing  that  if 
any  officer,  agent,  clerk,  or  servant  of  a  corpora- 
tion shall  embezzle,  or  convert  to  his  own  use 
without  the  consent  of  his  master  or  employer, 
■nny  money  or  goods  belonging  to  any  other 
person,  wliich  shall  come  into  his  possession  by 
virtue  of  such  employment  or  office,  he  shall 
be  deemed  guilty  of  larceny,  "other  person" 
means  one  other  than  the  person  guilty  of  the 
embezzlement,  and  not  one  other  than  the  mas- 
ter.—Fieener  v.  State,  (Ark.)  23  S.  W.  1. 

8.  To  show  the  felonious  intent,  some  kind 
■«r  degree  of  concealment,  or  acts  calculated  to 
mislead  the  employer,  should  be  proven.  — 
Fleener  v.  State,  (Ark.)  23  S.  W.  1. 

Indictment. 

8.  In  an  indictment  for  embezzlement,  an 
Alle^tion  that  defendant  was  "the  agent  of 
the  x*.  Kxpress  ComiMiny"  is  a  sufficient  allega- 
tion of  his  agency. — Fleener  v.  State,  (Ark.)  23 
S.  W.  1. 

4.  In  an  indictment  for  embezdement, 
-where  the  money  embezzled  is  described  merely 
Aa   "current  money  of  the   United   States,"   a 


more  particular  description  is  excused  by  a  re- 
cital that  the  particular  denomination  and  kind 
is  to  the  grand  jury  unknown. — Fleener  v. 
State,  (Ark.)  28  S.  "W;  1. 

EMINENT  DOMAIN. 

Necessity   of   taking   land,    res   judicata,    see 
"Judgment,"  6. 

The  power. 

1.  Rev.  Civil  St.  art.  4367,  requires  the 
county  commissioners'  court,  in  proceedings  to 
establish  a  highway,  to  appoint  a  jury  consist- 
ing of  five  freeholders,  to  be  sworn  as  pre- 
scribed. Articles  4368-4371  require  the  jury  to 
issae  and  serve  notice  of  the  proceedings  on  the 
landowner,  to  assess  damages  on  presentation 
of  a  written  claim  by  the  landowner,  and  to  lay 
out  and  mark  the  road,  and  report  to  the  com- 
missioners' court.  Article  4372  requires  the 
commissioners'  court,  on  approving  the  report  of 
the  jury,  to  allow  the  landowner  adequate  com- 
pensation for  the  taking  of  his  land,  and,  when 
paid  or  secured,  to  order  the  road  opened.  Beld, 
that  these  provisions  do  not  contemplate  a  tak- 
ing of  private  property  for  a  public  use  withont 
adequate  compensation  being  first  made  or  se- 
cured, or  otherwise  than  by  due  course  of  law. 
— Vogt  V.  Bexar  County,  (Tex.  Civ.  App.)  23 
S.  W.  1044. 

What  constitutes  taking  of  property. 

8.  The  construction  of  a  viaduct  in  a  street 
by  a  street-railway  company,  which  prevents 
the  use  of  the  street  by  tne  abutting  lot  owner, 
is  a  taking  of  private  property  for  public  use, 
for  which  Conat.  1875,  art.  2,  {  21,  requires 
just  compensation  to  be  made.--Spencer  v.  Met- 
ropolitan St.  Ry.  Co.,  (Mo.  Sup.)  ^  S.  W.  126. 

Condemnation  proceedings. 

5.  Due  process  of  law  requires  that  a  land- 
owner be  given  notice  of  proceedings  whereby 
it  is  sought  to  condemn  his  property  to  a  pub- 
lic use,  and  also  an  opportunity  to  protect  his 
rights.— Vogt  V.  Bexar  County,  (Tex.  Civ.  App.) 
S  S.  W.  1044. 

4.  The  notice  required  to  be  served  on  the 
landowner  by  Rev.  Civil  St.  art.  4370,  is  a  ju- 
risdictional fact,  which  should  affirmativriy  ap- 
pear in  the  record;  and,  if  the  giving  of  such 
notice  is  not  affirmatively  shown,  the  proceed- 
ings are  void.— Vogt  v.  Bexar  County,  (Tex. 
Civ.  App.)  23  S.  W.  1044. 

Compensation— Measure  of  damages. 

6  On  an  issue  as  to  the  amount  of  dam- 
ages due  an  owner  for  land  appropriated  for  a 
public  road,  and  injuries  to  tifs  remaining  land 
resulting  therefrom,  it  appeared  that  about 
three  acres  had  been  appropriated.  By  rea- 
son of  the  laying  out  of  the  road,  the  owner 
was  compelled  to  pnt  up  a  half  mile  of  fence  on 
his  remaming  land.  The  land  taken  was  shown 
to  be  worth  about  $12  or  $15  per  acre,  and  the 
necessary  fencing  could  be  done  for  about  $136. 
There  was  no  depreciation  in  the  value  of  the 
remaining  land,  which  had  in  fact  more  than 
doubled  in  value  since  the  laying  out  of  the 
road.  Bfld,  that  the  measure  of  damages  was 
the  value  of  the  land,  taken  together  with  the 
cost  of  the  additional  fence  thus  necessitated, 
and  that  an  award  of  $600  was  excessive.— 
Bexar  (bounty  v.  Herff,  (Tex.  Civ.  App.)  23  S. 
W.  409. 

6.  Where  a  railroad  company  builds  a 
road  and  operates  it  for  11  years  on  land  to 
which  it  has  no  title,  the  mere  fact  that  the 
owner  knew  and  did  not  object  to  such  occu- 
pation does  not  show  assent  on  his  part,  and, 
m  the  absence  of  any  proof  that  he  did  assent 
to  sucb  occupation,  he  is  entitled  not  only  to 
the  value  of  the  land  estimated  as  of  the  date 
of  the  first  entry  by  the  company,  but  also  to 
its  rental  value  during  the  time  of  such  occu- 
pancy. -Childs  V.  Kanxas  City,  St.  J.  ft  O.  B. 
B.  Co.,  (Mo.  Sup.)  23  S.  W.  373. 


Digitized  by 


Google 


ea  on  lana  conaemnea  xor  oeixii  puipuBeH 
showed  no  abandonment  thereof,  it  appearing 
that  the  land  adjoined  the  depot,  and  was  im- 
proved 9.nd  naed  for  beautifying  the  Aeopt 
nounds.— Muhle  t.  New  York,  X.  &  M.  By.  Ou 
(Tex.  aT.  App.)  23  S.  W.  806. 


See 


Employe. 

"Master  and  Serraat" 


Entirety,  Estate  by. 

See  "Bnsband  and  Wife."  4. 

Equitable  Assignment. 

Sm  "AssigniBOTt;"  & 

Equitable  EstoppeL 

See  "Estoppel,"  2-10. 

EQUIXr. 

See,  also,  "Fraudulent  Conveyances;**  "Injone- 
tion;"  "Mortgages;"  "Partition;"  "Partnet- 
shlp;"  "Quieting  Title;"  "Specific  Perform- 
ance;"  "Subrogation;"   "Trusts." 

Relief  against  judgment,  see  "Judgment,*'  8&- 
38. 

Rescission  of  land  contract,  see  "Vendor  and 
Purchaser,"  6-9. 

BeooiMlon  and  oanoellatlon  of  contraots. 

1.  Whether  a  contract  alleged  to  have  been 
obtained  by  defendant  through  fraud  was  rati- 
fied by  plaintiff  after  discovery  of  the  fraud  is 
a  question  for  a  jury,  and  In  an  action  to  re- 
scind such  contract  an  instruction  as  to  what 
acts  of  plaintiff  would  constitute  a  ratification 
Is  erroneous.  —  Evans  v.  Oogtfan,  (Tex.  Civ. 
Appl)  23  S.  W.  854. 

S.  A  chattel  mortgage  given  to  secure  the 
price  of  a  stock  of  goods  sold  by  the  mort- 
gagee to  the  mortgagor  cannot  be  set  aside  on 
the  ground  that  the  sale  was  procured  by  the 
fraud  of  the  mortgagee,  where  no  attempt  is 
made  to  rescind  the  sals  itself.— Brill  v.  Rack, 
(Ky.)  23  S.  W.  511. 

8.  After  the  execution  of  a  deed  to  his  wife, 
and  her  sultseqoent  death,  the  grantor,  as 
guardian  of  her  children,  treated  the  land  as 
theirs;  asked  lawyers  if  the  deed  was  suffi- 
cient to  give  them  title,  stating  that,  if  it  was 
not,  he  wanted  to  make  it  so.  Beld  that,  even 
if  the  deed  was  obtained  by  undue  influence, 
there  was  a  ratification  of  it.— Ellis  v.  Ellis, 
(Tex.  Civ.  App.)  23  S.  W.  99a 

Failure  to  perform  oonditions  of 

oontract. 

4.  Where  an  instrument,  in  form  a  deed, 
conveys  certain  property  in  consideration  of  a 
promise  to  locate  car  works  thereon,  parol  evi- 
dence is  Inadmissible  to  show,  in  an  action  to 
cancel  the  deed,  that  the  shops  were  never 
built,  when  no  ground  for  equitable  relief  is 
shown  in  the  ctrcumstances  surroundini;  the 
execution  of  the  deed. — Beaumont  Car  Works 
r.  Beaumont  Imp.  Co.,  (Tex.  Civ.  App.)  23  S. 
W.  274. 

Laches. 

5.  In  1879  one  side  of  a  mutual  account 
was  submitted  to  arbitration.  Bdd,  that  it  was 
inferred  that  the  parties  agreed  as  to  the  other 
side,  and  it  was  too  late  to  attack  it  in  18U0, 
the  original  parties  to  that  side  of  the  account 
having  died  in  the  mean  time.— Eddy's  Ex'r  v. 
Northup,  (Ky.)  23  S.  W.  353. 

6.  Patents  issued  in  the  names  of  persons 
who  liave  conveyed  their  interest  in  the  "tract 
which  is  or  may  be  located"  to  their  ancestor, 


stale,  and  is  superior  to  the  legal  titlCL — Frank- 
lin T.  Piper,  CTez.  CAr.  A19.)  28  S.  W.  S42. 

EBBOB,  WBIT  OF. 

See,  also,  "Appeal f  "Certiorari."  "New  TrUL' 

When  ilea. 

1.  Where  appellee  is  entitled  to  an  affirm- 
ance, on  a  certificate,  of  the  judgment  ap- 
pealed from,  because  of  appellant's  failure  to 
file  the  transcript  in  time,  such  right  rannot  l>e 
defeated  by  appellant  bringing  error  on  the 
judgment  after  such  failure. — Davidson  v. 
Ikard,  (Tex.  Sup.)  23  S.  W.  379. 

2.  Right  to  a  writ  of  error  on  supersedeas 
bond  within  the  time  limited  by  Rev.  St.  art. 
1389,  is  not  defeated  by  an  appeal  on  superse- 
deas bond  to  a  prior  term,  which  was  dismissed 
for  failure  to  file  brief.— Texas  &  N.  O.  B.  Cki. 
V.  Hare,  (Tex.  Civ.  App.)  23  S.  W.  42. 
Soffloienoy  of  writ. 

8.  A  writ  of  error  citing  defendant  tn  ap- 
pear "liefore  the  court  of  civil  appeala  in  the 
dty  of  Austin,  Texas,  st  the  next  term  thertof 
to  oe  holden  in  the  dty  of  Austin,  Texaa,  with- 
in sixty  days  from  the  date  of  the  service  of  this 
citation,"  M  not  bad  for  the  addition  of  tlie 
words  "at  tlie  next  term,"  etc.  unoe  the  court 
and  time  are  otherwise  cleariy  desSgnated.— 
Mills  T.  Paul,  (Tex.  Civ.  App.)  23  S.  W.  395; 
Sam*  v.  Bassett,  Id.  896;  Same  v.  Cameron,  Id. 


Of  accused  pending  appeal,  effect,  aee  "CMminal 
Law,"  111-113. 

ESCROW. 

What  oonatltates. 

Where  a  deed  of  land  to  a  car  company, 
in  consideration  that  It  oonstmct  its  car  shops 
thereon,  is  executed  to  oiable  the  srantee  t» 
secure  the  Iwnds,  which  it  proposes  to  nego- 
tiate, and  is  delivered  by  the  grantor  to  the 
trustee  of  the  Ix>nds  on  condition  that  it  I*  not 
to  take  effect  unless  the  lionds  are  negotiated, 
it  is  an  escrow,  and  the  fact  that  the  trtistee- 
recorded  the  deed  does  not  constitute  a  deliv- 
ery, the  bonds  not  being  in  fact  negotiated.— 
Beaumont  Car  Works  v.  Beaumont  impi  Co.. 
(Tex.  Civ.  App.)  23  S.  W.  274 

Estates. 

See  "Cnrtesy;"    "Dower;"    "Homestead." 
By  entireties,  see  "Husband  and  Wife,"  4. 
Creation  by  will,  see  "^^Is,"  16. 
Sale  in  action  by  life  tenant  ogainat  Infant  re- 
maindermen, see  "Partition,    6. 

ESTOPPEL. 

Claiming  under  and  against  assignment  by  cred- 
itor, see  "Assignment  for  Benefit  of  Credit- 
ors,*' 6. 

Effect  of  filing  bill  of  exceptions,  see  "Excep- 
tions, BiU  of,"  4. 

Election  of  remedies  by  seller,  see  "Sale."  14. 

Ratification  by  accepting  benefits,  see  "Princi- 
pal and  Agent,"  S-IL 

To  allege  error,  see  "Appeal,"  61. 

To  deny  agency,  see  "Pirindpal  and  Agent,"  7. 

To  dispute  boundaries,  see  "Bonndarica."  4,  i. 

To  plead  limitation,  see  "Mortgagee,"  10. 

By  deed. 

1.  Though  a  deed  of  the  vdfe's  land  ex- 
ecuted by  the  husband  was  not  binding  00  her 
or  hor  separate  estate,  it  was  binding  on  th« 
husband.— Smith  v.  Powell,  (Tex.  Civ.  App.)  2$ 
8.  W.  1109. 
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Xb  pai& 

a.  M.,  for  the  pnrpoM  of  controlUns  eotton 
on  which  he  and  H.  had  liens,  indoraed  a  note 
from  G.,  the  owner  of  the  cotton,  to  H.  This 
note  had  been  given  as  part  of  the  considera- 
tion for  a  contract  by  which  G.  agreed  to  pni^ 
chase  land  of  H.,  to  be  conveyed  on  payment 
of  the  purchase  price.  At  the  time  the  con- 
tract was  made  there  was  a  verbal  agreement 
that  O.  might  elect  not  to  purchase,  and  the 
note  should  be  treated  as  an  obligation  for 
rent  This  election  was  made,  and  the  con- 
tract was  considered  by  G.  and  H.  as  rescind- 
ed. H.  desired  payment  of  the  note  before  its 
maturity,  and  M.,  not  knowing  of  the  rescis- 
sion of  the  contract  or  of  the  agreement  giving 
the  right  to  rescind,  offered  to  pay  it  then,  if 
H.  would  transfer  it  to  him  witn  the  vendor's 
lien,  which  was  aereed  to.  and  the  transfer 
made,  G.  being  present,  and  saying  nothing  of 
the  rescission.  Held,  that  G.  and  H.  were 
preclnded  from  denying  the  existence  of  the 
vendor's  lien,  the  payment  of  the  note  by  M. 
before  its  maturity  being  a  consideration  for 
the  agreement  that  he  should  have  the  lien. — 
Grace  v.  Miller,  (Tex.  Civ.  App.)  23  S.  W.  444. 

8.  Declarations  of  a  person  in  possession 
of  land,  as  to  his  acquisition  of  it,  and  his  ar- 
rangemoits  for  obtaining  title,  are  binding  on 
his  wife,  thongh  they  occupy  the  land  as  a 
homestead.— Lachauaen  t.  Laughter,  (Tex.  Civ. 
A]H>.)  23  8.  W.  5ia 

4.  Simultaneously  with  the  execution  of  a 
note  obtained  by  frand,  a  paper  was  also  ob- 
tained from  the  mtiker,  giving  assurance  that 
the  maker  had  no  offset  or  defense  to  the  note, 
and  that  it  would  be  paid  to  any  assignee.  Bdd 
that,  the  two  instruments  being  In  effect  but  a 
singje  transaction,  and  the  assurance  in  the  one 
being  the  same  as  in  the  other,  the  maker  was 
not  estopped  to  defend  against  the  note  in  the 
hands  of  an  assignee.  Bennett,  O.  J.,  dissent- 
tag.— Hill  V.  Thixton,  (Ky.)  23  8.  W.  947. 

5.  Mere  knowledge  by  the  owner  of  land  of 
the  existence  of  a  forged  title  on  the  records  of 
the  comity  in  which  the  land  is  situated,  and 
delay  in  asserting  his  right,  will  not  constitute 
an  estoppel,  in  tne  absence  of  evidence  by  the 
person  claiming  the  estoppel  of  some  amrma- 
tive  act  of  the  owner,  or  an  omission  of  some 
duty  devolving  upon  him.  —  Chamberlain  >. 
Showalter,  (Tex.  Civ.  App.)  23  8.  W.  1017. 
Of  married  women. 

0.  A  married  woman  cannot  be  estopped  in 
pais,  except  by  intentional  and  frandolent  acta. 
—Smith  V.  PoweU,  (Tex-  Civ.  App.)  23  8.  W. 
1109. 

7.  The  facts  that  a  wife,  who  owns  an  in- 
terest in  lands,  joins  her  husband  and  the  oUi- 
er  joint  owners  in  an  ex  parte  application  to 
the  district  court  for  partition,  and  that  the  at- 
torney for  all  the  parties  bought  in  the  land  in 
trust  for  one  of  them,  and  acconnted  to  such 
husband  for  his  wife's  interest  in  the  pro- 
ceeds of  the  sale,  all  with  the  wife'a  luowleage, 
do  not  estop  her  from  afterwards  denying  the 
validity  of  the  sale,  where  the  wife  did  not  con- 
ceal any  facta  and  no  part  of  the  proceeds 
were  used  to  discharge  any  lien  on,  or  other- 
wise benefit,  her  sepcurate  property.— Blagge  v. 
Moore.  (Tex.  Civ.  App.)  23  8.  W.  466. 

Aoquleaoenoe. 

8.  A  mortgagor  who  accepts  the  sniplns 
arising  from  a  foreclosure  sale  of  land,  and 
who  requests  a  resale  to  correct  an  error  in  the 
first  sale,  and  who  enters  into  a  contract  vrith 
the  pnrchaser  whereby  the  latter  is  to  reconvey 
the  land  on  being  reimbursed  for  the  purchase 
money  advanced,  is  estopped  to  attack  the  valid- 
ity of  the  resale.— Lanier  v.  Mcintosh,  (Mo. 
Sup.)  23  S.  W.  787. 

9.  The  makers  of  a  note  conditioned  that 
the  payee  shall  construct  a  railroad  into  a  town 
are  not  estopped  from  canceling  the  same  be- 
canse  they  did  not  sue  immediately  after 
knowledge  that  the  payee  would  not  comply 
with  its  agreement,  or  because  they  suffered 


the  payee  to  build  the  road  several  miles  from 
the  town  without  protest.— Golf,  C  &  S.  F. 
Ry.  Co.  v.  Plttman,  (Tex.  Qv.  App.)  23  &  W. 

10.  The  fact  that  defendant  knew  plaintiff 
was  making  improvements  on  land  owned  by 
him,  for  one  in  possession  under  a  parol  con- 
tract of  purchase,  does  not  estop  defendant 
from  denying  plaintiff's  right  to  a  mechanic's 
lien,  where  defendant  did  not  know  plaintiff 
was  in  ignorance  of  the  condition  of  the  title. 
-Smith  T.  Huckaby,  (Tex.  Civ,  App.)  23  S.  W. 

EVIDENOB. 

See,  also,  "Deposition;"    "Witness." 

Best  and  secondary,  see  "Criminal  Law,"  40. 

Burden  of  proof,  see  "Fraudulent  Conveyan- 
ces," 17:  '^Limitation  of  Actions,"  30;  ''Ma- 
licious Prosecution."  8;  "Master  and  Serv- 
ant," 48,  49. 

Contradicting  entry  of  Judgment  by  minutes  of 
court,  see  "Records,"  2. 

Declarations,  see  "Homicide,"  40,  41. 

Documents,  admissibility  of  partnership  account 
books,  see  "Partnership/'  6,  7. 

Dyiug  declarations,  see  ''Homicide,"  42. 

Evidence  of  character,  see  "Seduction,"  2. 

Harmless  error,  see  "Appeal,"  82-85. 

Hearsay,  see  "Criminal  Law,"  41. 

In  action  for  injuries  caused  by  defective' 
streets,  see  "Municipal  Corporations,"  12. 

In  criminal  cases,  see  "Abduction;"  ''Carrying- 
Weapons,"  2:  "Criminal  Law,"  31-«; 
"Homicide."  35-42;;  "Rape,"  1,  2. 

In  particular  actions,  see  "Assumpsit;"  "Bjeot- 
ment,"  2;  "MaKcious  Prosecution,"  8,  4; 
"Trespass  to  Try  Titie."  14-16. 

Objections  to,  see  'THal,"  6-8. 

Of  adverse  possession,  see  "Adverse  Posses- 
sion," 1. 

Of  agency,  see  "Prindpal  and  Agent,"  S,  6. 

Of  corporate  existence,  see  "Corporations,"  1. 

Of  custom,  see  "Custom  and  Usage." 

Of  damages,  see  ^'Damages,"  39-43. 

Of  frand  in  conveyance,  see  "Fraudulent  CSon- 
veyances,"  15-18. 

Of  liability  on  subscription  to  stock,  see  "Corp<r 
rations,'^  8,  9. 

Of  negligence,  see  "Negligence,"  13-17. 

Of  ratification  of  agent's  acts,  see  "Principal 
and  Agent,"  10, 11. 

Opinion,  see  "Criminal  Law,"_84. 

Parol,  to  construe  wills,  see  "Wills."  9. 

Pleading  and  proof,  see  "Pleading,^'  14-22. 

Presumption  of  divorce  from  lapse  of  time,  see 
"Divorce,"  2. 

on  execution  sale,  see  "Execution,"  13. 

Reception,  see  "Oiminal  Law,"  22^;  "Trt- 
al/l-3. 

Weight  and  sufficiency,  see  "Appeal,"  68-71. 

Best  and  seoondary. 

1.  Evidence  by  the  land  commissioner  as 
to  the  contents  of  an  archive  on  file  ta  his 
office  is  not  admissible,  but  the  proper  method 
of  proving  such  a  paper  is  either  by  a  certi- 
fied copy  or  by  a  certificate  from  the  oommis' 
sioner   stating   its    contenta.^y[eyer   v.    Hale. 

(Tex.  av.  ApD.)  23  s.  w.  sea 

&  To  render  admissible  evidence  of  a  writ- 
ten transfer  of  land  made  to  a  person  long 
since  deceased,  it  is  not  necessary  to  show  a 
search  among  the  papers  of  such  deceased,  or 
inquiry  of  his  heirs  or  administrator,  where 
the  paper  is  last  traced  \r*o  the  custody  of  a 
nonresident  of  the  state.— Meyer  v.  Hale,  (Tex. 
Civ.  App.)  23  8.  W.  990. 

8.  In  an  action  against  a  railroad  company 
for  injuries  to  an  employe,  resulting  from  a  col- 
lision, secondan'  evidence  of  a  telegram  sent 
by  the  train  dispatcher,  without  an  affidavit 
showing  its  loss,  is  inadmissible,  it  having  been 
proved  that  it  was  last  seen  in  the  hands  of  a 
lormw  attorney  of  the  road,  who  was  n^ir 
enough  to  be  easily  accessible  by  ordinary  pro- 
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merely  on  nis  poeaession  as  eviaeiice  oi  title,  ne 
may,  for  the  purpose  of  showing  that  his  pos- 
session is  lesal,  Klve  parol  evidence  of  a  pur- 
<diase  thereof  by  him,  though  a  bill  of  sale  was 
siven  to  him. — First  Nat.  Bank  y.  Brown,  (Tex. 
Sup.)  23  S.  W.  862. 

6.  A  power  of  attorney  recited  that  the 
makers  were  the  only  heirs  of  H.  and  L.  T., 
deceased.  Held,  that  the  recitals  wore  not  ad- 
missible to  prove  either  the  death  of  H.  T. 
or  the  heirship  under  him.  where  it  did  not  ap- 
pear that  better  evidence  was  not  obtainable. — 
Davidson  v.  Senior,  (Tes.  Civ.  App.)  23  S.  W. 

6.  In  a  prosecotion  against  an  attorney  for 
appropriating  to  his  own  use  money  received 
from  a  client  to  l>e  paid  on  a  certain  judgment, 
defendant  denied  receiving  the  money.  The 
complaining  witness  testified  that  he  gave  the 
money  to  defendant  on  a  certain  day,  but  re- 
ceived no  receipt  therefor.  Another  witness 
for  the  prosecution  testified  that  he  was  pres- 
ent, and  that  defendant  gave  a  receipt  to  oom- 
Slainant  for  the  money.  Hdd,  that  parol  evi- 
ence  of  the  payment  to  defendant  was  admis- 
<rtble,  without  further  accounting  for  the  ab- 
sence of  the  receipt.— State  v.  Davis,  (Tenn.) 
23  S.  W.  59. 

7  Rev.  St.  1889,  g  4861,  provides  that 
when  a  deed  Is  lost,  or  not  in  the  power  of  the 
party,  a  .  certified  copy  of  the  record  may  lie 
received  in  evidence.  Held,  that  one  not  a 
party  to  the  deed,  and  unable  to  produce  it, 
may  put  in  evidence  such  a  copy. — Baum  v. 
Sauer,  (Mo.  Sup.)  23  S.  W.  147. 

8.  A  note  which  recites  that  it  Is  given  for 
the  price  of  described  land  sold  by  the  payee 
to  the  maker,  thus  showing  a  vendor's  lien, 
independent  of  an  express  acknowledgment 
-contained  therein,  is  original  evidence,  and  as 
good  evidence  of  the  lien  as  the  deed. — Beh- 
rens  v.  Dignowity,  (Tex.  Civ.  App.)  23  S.  W. 
28a 

9.  Copies  of  letters  written  by  plaintitf  to 
defendant,  which  had  l>een  read  on  a  former 
trial  of  tlie  case  without  objection,  and  are  on 
file  with  the  papers,  are  admissible  in  evi- 
dence, where  tne  originals  are  in  defendant's 
possession,  and  notice  was  given  to  defendant 
on  the  trial  to  produce  thpm.  —  Battnglla  v. 
Thomas,  (Tex.  Cfr.  Aw).)  23  S.  W.  385. 

Evidence  as  to  entry  of  judgment. 

10.  In  trespass  to  try  title,  where  defendant 
relies  on  a  sherifTs  deed  under  an  execution  is- 
aoed  under  a  judgment  of  a  justice  of  the 
peace,  the  docket  in  which  the  justice  must  en- 
ter the  record  of  the  judgment  under  Pasch. 
Dig.  (Act  1848,)  art.  1182,  is  the  proper  evi- 
dence whether  such  judgment  was  rendered  or 
not;  and  evidence  of  the  justice,  SO  years  aft- 
er, as  to  its  rendition,  nnd  the  issue  of  ex- 
ecution thereon,  is  inadmissible. — Holt  v.  Mav- 
erick, (Tex.  Civ.  App.)  23  S.  W.  751. 

Hearsay. 

11.  Testimony  based  on  daily  market  re- 
ports from  a  commercial  center  comes  from  a 
public,  authentic  source,  and  Is  not  hearsay. — 
International  &  O.  N.  R.  Co.  v.  Dimmitt  Coun- 
ty Pasture  Co.,  (Tex.  Civ.  App.)  23  S.  W.  754. 

13.  Rumors  that  a  person  had  become  in- 
sane are  not  competent  to  prove  insanity.— Mc- 
tiane  v.  Elder.  (Tex.  Civ.  App.)  23  S.  W.  767. 

Declarations  and  admissions. 

18.  A  son  may  testify  to  declarations  made 
By  his  mother,  since  deceased,  as  to  her  father's 
family,  the  number  of  his  children,  the  date  of 
his  death  and  that  of  some  of  the  children, 
where  there  are  deeds  in  evidence  showing  the 
relationship  of  declarant  to  her  father.  —  De 
Leon  V.  McMurray,  (Tei.  Civ.  App.)  23  8.  W. 
1038. 


ant,  ana  tnere  pointing  out  tne  sncK  wi:ii 
which  he  claimed  the  assault  was  committed, 
and  the  tree  from  which  he  claimed  it  had  been 
broken,  are  not  admissible  in  evidence  againat 
defendant.— Pool  v.  State,  (Tex.  Cr.  App.)  23  S. 
W.  891. 

15.  In  an  action  by  an  empl<qre  for  personal 
injuries,  evidence  that  some  time  after  the  ac- 
cident the  plainliif  had  stated  that  he  had 
often  applied  for  the  rules  as  to  his  work,  cad 
had  been  unable  to  get  them,  is  incompetent 
for  any  purpose.  22  S.  W.  110,  reversed.— Gulf. 
C.  &  S.  r.  lly.  Co.  V.  Kizzlah,  (Tex.  Sop.)  23 
S.  W.  578. 

16.  Letters  written  by  defendant  tending 
to  prove  plaintifTs  claim  are  admissible  against 
him.— Price  v.  Horton,  (Tex.  Civ.  An>.)  23  & 
W.  501. 

17.  Recitals  in  deeds  by  the  common  gran- 
tor, decea.sed,  though  said  deeds  do  not  convey 
the  land  in  (question,  are  competent  as  the 
grantor's  admissions  that  he  had  sold  the 
land  in  question,  In  favor  of  persona  daiming 
under  his  alleged  vendee. — ^Dunn  v.  £2atoo, 
(Tenn.)   23  S.   W.   163. 

18.  In  an  action  by  remainder-men  against 
persons  in  possessinn  under  conveyances  from 
a  person  other  than  plaintiffs'  testator,  who 
Iiaa  originally  owned  a  large  tract,  including 
the  land  in  question,  the  record  of  the  iiarti- 
tion  suit  of  testators  estate  in  181S  showed 
that  it  was  based  on  a  map  of  the  tract  made 
in  testator's  lifetime  for  nim.  The  map  was 
found  in  the  files  of  the  partition  suit,  and 
showed  tliat  the  land  in  question  had  l>een 
sold  to  defendants'  grantor,  as  well  as  other 
lots  to  others.  Held  competent  as  an  admission 
by  testator.— Dunn  v.  Eaton,  (Tenn.)  23  S.  W. 

19.  In  an  action  for  possession  of  land, 
founded  on  a  contract  with  a  guardian,  the 
records  being  destroyed,  statements  of  wards 
of  the  alleged  guardian  that  she  was  th^ 
guardian,  and  had  authority  to  make  said  oon- 
tract.  and  that  the  court  ratified  her  contract, 
and  authorized  her  to  deed  the  land  in  ques- 
tion in  pursuance  thereof,  are  competent  as  ad- 
missions.—EUis  v.  Stone,  (Tex.  Civ.  App.)  23  S. 
W.  405. 

SW.  Where  the  statute  of  limitations  Is  plead- 
ed in  an  action  to  recover  land,  declarations  of 
one  in  posseasion  of  the  land  are  admissible  in 
explanation  of  his  possession. — Trinity  Countv 
Lumber  Co.  v.  Pinckard,  (Tex.  Civ.  App.)  23 
a.  W.  720j    Id.  1016. 

8L  On  a  prosecution  for  assault  and  batteiy 
committed  on  a  boy,  while  the  statements  made 
by  him  to  his  father  on  coming  home  wounded 
and  crying  are  admissible  as  part  of  the  res 
gestae,  his  subsequent  statements,  made  to  a 
witness  sent  for  by  the  father,  are  not  thus  ad- 
missible—Pool V.  State,  (Tex.  Cr.  App.)  23  8. 
W.  891. 

23.  'V^liere  probate  records  have  been  burn- 
ed, long  acquiescence  of  wards  in  their  gnard- 
ian's  conveyance  is  competent  evidence  of  her 
alleged  authorization  to  make  such  convey- 
ance.— Ellis  v.  Stone,  (Tex.  dr.  App.)  23  S.  W. 
405. 

28.  In  an  action  for  possession  of  land, 
founded  on  a  contract  with  a  jruardian,  dec- 
larations of  said  alleged  guardian  as  to  ber 
having  been  so  appointed  are  incompetent.— El- 
lis V.  Stone.  (Tex.  Civ.  App.)  23  S.  W.  4(». 

Opinion  testimony. 

84.  Where  a  shipper  of  live  stock  stands  on 
the  drawhead  of  a  car  while  caring  for  the 
animals  in  the  car,  and  is  injured,  the  ques- 
tion as  to  whether  it  was  necessary  for  him 
to  assume  that  position  is  one  of  fact,  and  is 
not  the  subject  of  opinion  evidence. — Receivera 
International  &  O.  N.  Ry.  Co.  ▼.  Armstroog, 
(Tex.  Civ.  App.)  23  S.  W.  236. 
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25.  Opinion  evident  as  to  defendnnts*  mo- 
tive in  the  allpeod  malicious  prosecution  is 
competent.— Hurlbnt  v.  Boaz.  (Tex.  Civ.  App.) 
23  S.  W.  440. 

26.  In  an  action  for  injuries  received  by 
c-ollisiou  with  n  train  at  a  highway  crosainfc, 
it  being  in  evidence  that  the  engineer  did  not 
tiT  to  stop  the  train,  it  is  proper  to  exclude  his 
«Tidence  that  be  could  not  nave  stopped  It  after 

.he  saw  plaintiff  on  the  track.  160  feet  away. — 
Oalvi'ston,  H.  &  S.  A.  Ry.  Co.  v.  Duelm,  (Tex. 
Civ.  App.)  23  S.  W.  596. 

27.  In  an  action  for  injnriea  received  by  col- 
lision with  a  train  at  a  highway  crossing,  eye- 
witnesses may  testify  that  they  thought  the 
train  was  running  at  an  unusual  speed,  and 
that,  if  any  signals  had  been  given,  they  be- 
lieve they  would  have  heard  them,— Galveston. 
H.  &  S.  A.  Ry.  Co.  ▼.  Duelm,  (Tex.  Civ.  App.) 
23  S.  \V.  59fi. 

28.  A  witness  may  testify  that  she  was  on 
the  train,  and  that  it  was  running  so  fast  that 
it  frightened  her;  that  she  luew  it  was  running 
very  fast,  and  thought  so  before  the  collision, 
because  it  frightened  her. — Galveston,  H.  &  S. 
A.  Ry.  Co.  V.  Duelm,  (Tex.  Civ.  App.)  23  S. 
W.  S96. 

29.  In  an  action  against  a  railroad  com- 
pany for  causing  an  overflow  of  plaintiff's  land 
by  the  construction  of  an  embankment,  it  is 
proper  to  allow  witnesses  familiar  with  the 
region  and  the  flow  of  water  therein  to  tes- 
tify that  the  overflow  was  caused  by  the  em- 
bankment.—Gulf,  C.  &  S.  F.  Ry.  Co.  V.  Ha»- 
fceU,  (Tex.  Civ.  App.)  23  S.  W.  <i^ 

'—^  Values. 

80.  In  an  action  to  recover  for  injuries  to 
mbles  by  defendant's  negligence  in  transporta- 
tion, plaintiff  testified  that  there  was  a  market 
valne  at  Cleburne  for  mules,  and  that  he  was 
acquainted  with  it;  that  the  mule  killed  io 
tr.insportation  would  have  been  worth  $100  in 
Oleburne  in  good  condition;  that  the  other 
mnlea,  by  reason  of  their  haggard  condition  on 
arrivaJ  at  Cleburne,  were  worth  ^  less  per 
head  than  if  carefully  transported.  On  cross- 
examination  he  testified  that  Cleburne  was  not 
a  pHce  to  which  such  stock  were  shipped  for 
sale;  that  he  had  seen  a  span  of  mules  of  about 
the  same  grade  as  his  sell  for  $200  at  private 
8ak>;  that  he  saw  an  old  mule  sell  there  for 
between  $50  and  $75;  that  he  had  never  sold 
or  tried  t3  sell  stock  at  Cleburne:  that  a  few 
days  after  his  stock  reached  Cleburne  he  drove 
them  off  without  selling  any  of  them.  Held, 
that  a  motion  to  exclude  the  evidence  as  to 
market  value  of  the  mules,  on  the  ground  that 
plaintiff  had  shown  on  crots-examination  that 
there  was  no  sale  for  mules  at  Cleburne,  and, 
if  there  was.  he  was  not  acquainted  with  it, 
waa  properly  overruled. — Gulf,  C.  &  S.  P.  Ry. 
Co.  T.  Russell,  (Tex.  Gv.  Aw).)  28  8.  W.  527. 

81.  Where,  in  an  action  to  recov»  for  a 
loss  sustained  through  defendant's  alleged  neg- 
ligent delay  in  transporting  plaintiff's  sheep 
over  its  rund  to  Chicago,  it  appi'ared  that  plain- 
tiff had  sold  sheep  in  Chicago  for  nine  years, 
and  that  during  the  whole  time  he  hud  received 
'daily  accounts  of  sales  and  current  prices,  and 
private  telegrams,  from  persons  interested  with 
him  in  Chicago  in  such  business,  it  was  com- 
i)etent  for  him  to  testify  as  to  the  market  val- 
ue of  sheep  in  Chic&go  on  certain  days,  months 

frior  to  the  institution  of  the  suit. — Texas  &  P. 
\.jr.  Co.  T.  Donovan,  (Tex.  Civ.  App.)  23  S.  W. 

Szpert  testimony. 

82.  Where  a  witness  qualifies  as  an  expert, 
and  states  that  certain  indentations  on  a  draw- 
bar were  made  by  a  round  instrument,  he 
>hou1d  be  allowed  to  state  what,  in  his  opinion, 
that  instrument  was. — Galveston,  H.  &  S.  A. 
Ry.  Co.  ▼.  Briggs,  (Tfex.  Civ.  App.)  23  S.  W. 


3<S. 


Examination  of  experts. 

88.  In  an  action  for  personal  Injuries  sus- 
tained by  falling  from  a  moving  train,  it  is 
not  error  to  assume  that  plaintiff  Iiad  fallen  on 
rocks  along  the  roadbed,  in  framing  hypothet- 
ical questions  to  an  expert  witnen,  where  plain- 
tiff's wounds  show  that  she  must  have  fallen 
on  some  hard,  blunt  objects. — Smith  v.  Cliicago 
&  A.  R.  Co..  (Mo.  Sup.)  23  S.  W,  784. 

Docaments. 

34.  Where,  in  trespass  to  try  title,  an  af- 
fidavit ia  made,  attacking  the  deed  under 
which  plaintiff 'claims  as  a  forgery,  after  plain- 
tiff proves  his  deed,  and  there  is  some  evi- 
dence raising  the  question  of  the  grantor's 
identity,  the  court  may  properly  make  a  gen- 
eral charge  that  the  burden  of  proof  is  on 
plaintiff,  but  cannot  confine  it  to  the  single  is- 
sue of  identity. — Steiner  v.  Jester,  (Tex.  Oiv. 
App.)  23  S.  W.  718. 

86.  Where  the  proi>er  affidavit  ia  filed,  char- 
ging that  a  deed  offered  m  evidence  is  forged, 
the  party  offering  the  deed  must  establish  by 
prima  facie  evidence  the  execution  of  the  deed 
by  the  person  whose  act  it  purports  to  be,  and 
then  the  burden  of  proof  shifts  to  the  person 
assailing  the  genuineness  of  the  deed. — 'Trinity 
County  Lumber  Co.  v.  Pinckard,  (Tex.  Civ. 
Ajpl}  23  S.  W.  720;    Id.  1016. 

86.  The  law  requiring  the  vendees  of  a  col- 
onist to  contract  with  the  colonist  to  perform 
the  conditions  on  which  the  land  was  granted 
does  not  render  inadmissible  in  evidence  a  deed 
by  a  colonist  which  the  vendees  did  not  sign. — 
Trinity  County  Lumber  Co.  v.  Pinckard,  (Tex. 
av.  App.)  23  S.  W.  720;    Id.  1015. 

87.  A  protocol  remaining  in  the  office  of  the 
notary  is  competent  proof  that  the  testimonio 
was  delivered  to  the  grantee  when  the  protocol 
was  executed;  and  anch  protocol  may  be  proved 
without  producing  the  testimonio,  or  account- 
ing for  its  nonprottuciion.— Tiiiiitv  County  Lum- 
ber Co.  T.  Pinckard,  (Tex.  Qv.  App.)  23  S.  W. 
720;  Id.  1015. 

U8.  On  an  issue  of  adverse  possession,  an 
alleged  written  acknowledgment  of  J.  that  he 
was  in  possession  as  tenant  of  the  vendor  is 
not  sofficimtly  proved,  to  l>e  admissible  for  the 
vendee,  by  testimony  of  the  vendee  that  he  re- 
ceived it  with  other  title  papers  of  the  vendw, 
and  was  told  that  J.  executed  it.— Trinity  Coun- 
ty Lumber  Co.  r.  Pinckard,  (Tex.  Civ.  App.) 
23  S.  W.  720;  Id.  1015. 

89.  One  of  the  parties  to  a  lease  and  bond 
for  title  having  died,  the  inatrnment  was  ad- 
missible in  evidence  on  proof  of  deceased's 
handwriting,  and  testimony  by  the  other  party 
that  the  instrument  was  executed  by  the  de- 
ceased, and  that  one  of  the  witnesses  was  dead, 
and  the  other  not  to  be  found  after  diligent  in- 
quiiy.— Sloan  v.  Thompson,  (Tex.  Civ.  Aj>p.)  23 
S.  W.  613. 

40.  Under  Rev.  St.  art.  WBZ.  authorizing 
county  clerks  to  give  certified  copies  of  their 
records,  a  certificate  of  a  county  clerk  that  no 
claims  had  been  filed  against  an  estate  is  inad- 
missible in  evidence. — Meyers  v.  Jones,  (Tex. 
Oiv.  App.)  28  S.  W.  662. 

41.  IJnder  Rev.  St.  art.  4790,  providing  that 
the  documentary  evidence  of  title  shall  be  con- 
fined to  the  matter  contained  in  the  abstract  of 
title,  defendants  cannot  give  in  evidence  a  pow- 
er of  attorney  not  contained  in  the  abstract, 
which  they  had  filed  under  notice  from  plaintiff. 
—Smith  v.  Powell.  (Tex.  Civ.  App.)  23  S.  W. 
1109. 

Proof  of  jndgmeat. 

42.  A  justice's  judgment  may  be  proven  by 
the  original  docket  containing  it.  and  need  not 
be  proven  by  a  certified  coinr.— -Willis  t.  Nich- 
ols, (Tex.  Civ.  App.)  23  S.  W.  1025. 

Beoords  of  former  suits. 

48.  In  an  action  for  possession  of  land, 
plaintiffs  claiming  as  remainder-men  under  the 
will    of   their    grandfather,    D.,    the    original 
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owner  of  a  large  tract  of  which  this  was  a 

£Brt,  and  defendantk  nnder  conreyancea  from 
>.'s  alleged  vendee,  it  appeared  that  after  D.'s 
death,  in  1848,  his  deviaee*  had  judicial  par- 
tition of  his  land,  not  indnding  this  tract. 
Btid,  that  the  record  of  the  partition  snit  was 
not  incompetent  as  against  plaintiffs,  who 
were  not  iKirties,  or  as  not  including  the  land 
in  qunetlon,  but  was  good  evidence  that  the 
life  tenants,  (leTis&'is.  did  not  claim  said  tract 
as  belonging  to  D.  at  his  death.— Dunn  t. 
Eaton,  (Tenn.)  23  S.  W.  163. 

Anoient  dootiments. 

44.  The  presumption  that  a  document  over 
80  years  old  was  executed  by  the  person  whose 
name  is  signed  to  it,  applies  even  though  the 
document  hag  been  lost,  where  witnesses  who 
have  seen  it  testify  that  it  appears  to  be  regu- 
lar on  its  face.— Meyer  v.  Hale,  (Tex.  Civ.  App.) 
23S.  W.  990. 

45.  An  indorsement  on  a  'land  certificate 
made  in  1839  by  a  county  surveyor,  with  whom, 
there  was  evidence,  the  certificate  was  deposit- 
ed at  that  time,  is  admissible  in  evidence  as  an 
ancient  instrument,  though  the  indorsement 
was  canceled,  apparently,  by  the  survevor. — 
Holt  V.  Maverick,  (Tex.  dt.  App.)  23  S.  W. 
751. 

46.  Where  the  record  of  the  transfer  of  a 
land  certificate  in  1854  failed  to  ahpw  how  or 
when  such  transfer  came  into  the  custody  of 
the  land  oflice  prior  to  the  location  of  the  cer- 
tificate in  1874,  it  was  necessary  for  the  party 
offering  such  transfer  in  evidence  as  an  ancient 
instrument  to  show  how  or  when  it  came  into 
the  land  office,  or  to  explain  its  custody  prior 
to  the  time  it  was  known  to  be  in  such  office, 
since  the  land  office  was  not  the  proper  d^tosi- 
toiy  of  the  transfer  before  the  location  ol  the 
certificate.  —  Chamberlain  v,  Showalter.  (Tex. 
Civ.  App.)  23  8.  W.  1017. 

47.  In  the  absence  of  such  evidence,  It  was 
error  to  submit  to  the  jury  the  question  wheth- 
er such  transfer  was  the  deed  of  the  alleged 
grantor,  as  the  court  should  have  assumed  that 
the  transfer  had  not  been  executed  by  such 
grantor.— Chamberlain  v.  Showalter,  (Tex.  Civ. 
App.)  23  S.  W.  1017. 

4d.  An  ancient  instrument  is  admissible  in 
evidence,  notwithstanding  an  affidavit  of  for- 
gery has  been  filed  in  relation  thereto,  if  it 
comes  from  the  proper  custody  and  is  free  from 
suspicion.  —  Chamberlain  v.  Showalter.  (Tex. 
Civ.  App.)  23  S.  W.  1017. 

Parol  evidence. 

49.  In  trespass  to  try  title  to  a  tract  of 
619  acres,  it  appeared  that,  on  partition  of  an 
estate  embracing  two  tracts,  one  abstract.  No. 
195,  containing  519  acres,  the  other  abstract. 
No.  196,  containing  477,  one  of  the  tracts  was 
set  apart  to  plaintiff,  the  other  to  defendant, 
the  report  of  the  commissioners  and  the  decree 
of  the  court  describing  them  as  abstract  No. 
195  containing  477  acres,  and  abstract  No.  196 
containing  519  acres.  Udd  that,  there  being  a 
latent  ambiguity  in  the  descriptions,  parol  evi- 
dence was  admissible  to  explain  the  decree  by 
showing  which  tract  was  intended  for  plaintiff 
and  which  for  defendant— Barclay  v.  Stuart. 
(Tex.  Civ.  Aw>.)  28  S.  W.  799. 

60.  In  an  action,  by  one  of  many  persons 
who  subscribed  and  paid  money  to  enable  a 
railroad  company  to  build  its  road,  against  such 
company,  for  failure  to  deliver  to  plaintiff  first 
mortgage  bonds  in  accordance  with  the  terms 
of  the  written  contract  of  subscription,  which 
is  unambiguous,  it  is  not  error  to  refuse  to  per^ 
mit  a  witness  for  defendant  to  state  what  he 
nndt>rstood  the  contract  to  be.— San  Antonio 
&  A.  P.  Ry.  Co.  V.  Wilson,  (Tex.  Civ.  App.J 
23  S.  ^ft  282. 

51.  In  an  action  to  cancel  a  note  condi- 
tioned that  the  payee  shall  construct  "a  rail- 
road" to  a  town  by  a  specified  date,  parol  evi- 
dence Is  admissible  to  show  that  the  pay(-e,  as 


part  of  the  consideration,  had  agreed  to  bniU 
Its  main  road  into  the  town,  and  that  it  had 
constructed  only  a  branch  conneetiaa  with  the 
main  road  four  miles  away,  since  such  evidence 
is  not  inoonsist«it  with  the  written  instiv- 
ment,  but  merely  explains  what  ia  inconplete 
and  uncertain.— Gnlf,  C.  A  S.  F.  Rr.  Ca  v. 
Pittman,  (Tex.  Civ.  App.)  23  S.  W.  SIS. 

Bi.  A  contract  for  shipment  of  stock  ptovid- 
ed  that  the  party  of  the  nrst  part  woold  trans- 
port the  stoclc  to  J.  City,  the  end  of  ita  line,  ob- 
the  route  over  which  such  stock  was  way- 
billed  to  be  transferred  to  the  railway  company 
over  which  the  stock  was  wayUUed  for  further 
transportation  by  said  railway  company,  the 
stock  being  waybilled  through  and  conngnied  to 
S.  at  J.  City;  that,  as  the  stock  was  to  be  trans- 
ported over  the  roads  of  other  railway  compa- 
nies, and  as  the  partr  of  the  first  part  was  only 
to  transport  the  stock  to  the  aforesaid  station,  at 
the  end  of  its  line,  it  was  only  to  be  bound  for 
the  transportation  of  the  stock  to  said  station, 
and  should  not  be  liable  for  injuries  to  the  stock 
after  it  had  left  its  line;  and  that  the  other 
railway  lines  over  which  the  stock  was  tuUed 
should  not  be  liable  for  injuries  beyond  their 

.  respective  lines.  BM  that,  the  provision  that 
J.  City  was  the  end  of  the  line  operated  by 
the  party  of  the  first  part  being  Inconsistent 
with  the  provisions  stating  that  the  stock  must 
go  over   other   lines    to  reach   its   destination. 

!  parol  evidence  was  admissible  to  show  that  & 

I  was  the  terminus  of  the  line  of  the  party  of 
the  first  part— Swank  v.  San  Antonio  &  A.  P. 
Ry.  Co..  23  S.  W.  249,  1  Tex.  Gy.  App.  675. 

5S.  A  defendant  seeking,  on  the  ground  that 
the  contract  sued  on  is  ambiguous,  to  intro- 
duce parol  evidence  as  to  the  true  intention  of 
the  parties,  should,  by  a  special  idea,  indicate 
the  ambiguity  and  allege  the  true  intent. — Hor- 
gaa  V.  Turner,  (Tex.  Civ.  App.)  23  S.  W.  284; 

I  Tomer  v.  Morgan,  Id. 

54.  Where  plaintiff  holds  a  written  contract 
for  the  convegrance  of  land  on  making  certain 
payments,  he  cannot  show  by  parol  that  nnder 
tl^e  terms  of  the  contract  the  title  vested  in 
him  before  compliance  with  its  terms. — ^Heflln 
V.  Campbell,  (Tex.  Civ.  App.)  23  S.  W.  506. 

55.  As  between  the  original  parties  to  a 
note  the  maker  is  not  bound  by  the  considera- 
tion expressed  in  the  note,  but  will  be  allowed 
to  show  the  real  consideration  thereof.  — 
Branch  v.  Howard,  (Tex.  Civ.  App.)  23  S.  W. 
47& 

58.  An  indefinite  description  of  land  on  the 
face  of  a  vendor's  iioi  note  may  be  cured  by 
Tuirol  evidence.  —  Grant  v.  Shmis,  (Tex.  Civ. 
App.)  23  S.  W.  99a 

67.  On  an  issue  whether  plaintiffs'  testator, 
deceased  more  than  40  years,  had  conveored 
to  defendants'  grantor,  testimony  of  an  old 
ndghbor  that  said  grantor  had  been  in  pos- 
session, and  had  made  improvements  and 
fenced,  during  testator's  lifetune,  was  compe- 
tent, and  not  objectionable  as  a  parol  proof  of 
tiUe.— Dunn  v.  Eaton,  (Tenn.)  23  S.  W.  163. 

To  show  contents  of  court  records. 

68.  On  a  trial  of  defendant  for  taking  away 
a  female  under  18  years  old  for  the  purpose  of 
concubinage,  the  father  of  prosecutrix  conld 
not  testify  as  to  whether  there  was  an  order  of 
court  giving  the  care  of  his  dan^ter  to  lier 
grandmother,  to  show  that  at  the  time  of  the 
commission  of  the  offense  she  was  not  in  his 
legal  care,  verbal  testimony  being  inadmisxibl^ 
lo  show  the  contents  of  a  record  of  court.- 
State  V.  Richardson,  (Mo.  Sup.)  23  S.  W.  7H0. 

Contradicting  bill  of  lading. 

69.  A  bill  of  lading  given  by  an  expreaw 
company,  though  signed  by  the  express  com- 
pany only,  constitutes  a  contract,  which  can- 
not be  varied  by  parol.— Wells,  Fargo  ft  Co.*s 
Express  v.  Fuller,  (Tex.  Civ.  App.)  23  S.  W. 
412i 

60.  Where  plaintiff  claims  that  he  entered 
into  a  verbal  agreement  with  a  railroad  c»ni- 
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pany  for  the  shipment  of  cattle  at  a  fixed  rate, 
parol  erldence  U  admissible  to  show  what  that 
agreement  was,  thoaeh  plaintiif  signed  a  bill 
of  lading  showing  a  difFerent  rate,  both  parties 
testl^ijig  that  plaintiff  received  the  bill  of 
lading  just  as  the  train  with  the  cattle,  which 
he  was  to  accompany,  was  leaving,  and  that 
he  signed  it  on  the  assurance  of  defendant 
that  it  was  all  right— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  House,  (Tex.  Oiv.  App.)  28  S.  W. 
3:12. 

61.  Bxcept  in  the  recital  of  the  receipt  of 
the  goods,  and  of  their  quantity  and  condition, 
bills  of  lading  are  strictly  written  contracts, 
within  the  rule  prohibiting  parol  evidence  to 
contradict  or  vary  such '  contracts — Galveston, 
H.  &  S.  A.  Ry.  Co.  v.  Silegman,  (Tex.  Civ. 
AppT  23  S.  W.  298. 

0a.  Not  only  is  parol  evidence  inadmissible 
to  vary  the  express  terms  of  the  contract  con- 
tained in  a  bill  of  lading,  but  it  is  inadmissi- 
ble to  vary  the  obligations  as  to  which  the  con- 
tract is  silent,  but  which  are  implied  from  its 
nature;  and  therefore,  as  a  bill  of  lading  for 
shipment  of  cattle  raises  an  implied  obligation 
to  furnish  suitable  cars,  and  to  transport  the 
cattle  within  a  reasonable  time,  parol  evidence 
is  inadmissible  to  show  a  parol  agreement 
prior  to  the  bill  of  lading  to  furnish  "bedded" 
cars,  and  to  make  close  connection  with  an- 
other line  of  carriers,  though  it  could  be  shown 
that  bedded  cars  were  the  only  suitable  cars  to 
be  nsed,  and  that  transportation  with  reason- 
able dispatch  would  have  made  the  close  con- 
nection.—Galveston,  H.  &  8.  A.  Ry.  Co,  t. 
aiegman,  (Tex.  Civ.  App.)  23  S.  W.  29& 

Competency  and  relevancy. 

68.  In  an  action  for  services  as  an  architect 
in  drawing  plans,  the  issue  being  as  to  the 
amount  agreed  to  be  paid,  the  introduction  of 
the  plans  in  evidence  was,  at  most,  harmless 
error. — Cooper  t.  Gordon,  (Tex.  Civ.  App.)  23 
aw.  808. 

64.  In  an  action  for  services  as  an  architect, 
in  drawing  plans,  testimony  of  a  witness  that 
he  had  obtained  good  plans  of  an  architect  for 
a  less  sum  than  that  proved  by  plaintiff  to  be 
the  customary  rate  of  charges  of  architects  was 
properiy  excluded.— Cooper  t.  Gordon,  (Tex. 
CUv.  App.)  23  S.  W.  60S. 

Evidence  made  competent  by  that  of 
ftdverse  party. 

65.  When  evidence  has  been  introduced  to 
show  that  heirs  have  laid  no  claim  to  certain 
land,  the  Judgment  of  a  district  court  in  a  suit 
of  certain  of  said  heirs  for  possession  of  the 
land  is  competent  in  rebuttal.— Ellis  v.  Stone, 
(Tex.  Civ.  App.)  23  S.  W.  405. 

66.  The  fact  that  a  witness  has  been  direct- 
ly examined  as  to  a  conversation  with  a  party, 
competent  against  the  latter,  does  not  admit 
his  cross-examination  as  to  the  rest  of  the  con- 
versation,  if  that  be  impertinent  to  the  first 

t,  and  objectionable  otherwise.— Hurlbut  v. 
M,  (Tex.  Civ.  App.)  23  S.  W.  446. 

Proof  of  handwriting. 

67.  In  an  action  on  a  note  alleged  to  have 
been  executed  by  a  deceased  person,  a  finding 
that  the  signature  is  genuine  will  not  be  dis- 
turbed where  10  or  12  witnesses,  who  were  fa- 
miliar with  the  handwriting  of  deceased,  testi- 
fied that  it  was  his  signature,  and  the  only  evi- 
dence to  the  contrary  was  that  of  four  or  five 
experts,  based  on  a  mere  comparison  of  the  dis- 
puted signature  with  other  genuine  signatures 
shown  them  for  the  first  time  at  the  trial.— Mul- 
Mkin  V.  MulIiJiin,  (Ky.)  23  S.  W.  352. 

68.  In  proof  of  handwriting  by  comparison, 
A  paper  proposed  to  be  used  as  a  standard 
cannot  be  proved  to  be  an  original  and  genu- 
ine signature  by  the  opinion  of  a  witness,  de- 
rived solely  from  his  general  knowledge  of  the 
handwriting  of  the  person  whose  signature  It 
pmrports  to  be.— Steiner  v.  Jester,  (Tex.  Civ. 
App.)  28  S.  W.  718. 


Examination. 

Of  witness,  see  "Witness,"  3. 

EXCEPTIONS,  BILL  OF. 

See,  also,  "Appeal,"  87-C3;    "Criminal  Law," 
81-«6. 

Time  for  preparation  and  filing. 

I.  Civil  Code,  {  772,  declares  that  the  Lou- 
isville chancery  court  has  "such  control  over 
its  judgments,  for  60  days,  as  circuit  courts 
have  over  their  judgments  during  the  term  in 
which  they  are  rendered."  Section  334  pro- 
vides that  "time  may  be  given  to  prepare  a 
bill  of  exceptions,  but  not  beyond  a  day  in  the 
succeeding  term,  to  be  fixed  oy  the  court."  It 
is  also  provided  that  the  Jefferson  court  of  com- 
mon pleas  shall  have  power  over  its  judgments 
for  the  same  time  as  the  Louisville  chancery 
court.  Beld,  Viat  neither  of  such  courts  has 
power  to  extend  the  time  for  preparing  a  bill 
of  exceptions  beyond  120  days  after  an  order 
overruling  a  motion  for  a  new  trial. — Johnson 
V.  Stevens,  (Ky.)  28  S.  W.  957. 

a.  The  amendment  of  Civil  Code,  i  334, 
providing  that  if  the  judge  does  not  preside,  or 
court  is  not  held,  then  time  shall  be  given  un- 
til the  next  term  to  prepare  the  bill,  does  not 
apply,  when  tliere  was  nearly  a  month  in  said 
period  of  120  days  during  which  court  waa 
herd.-Johnson  v.  Stevens,  (Ky.)  23  S.  W.  967. 

S.  Under  Mansf.  Dig.  {  5157,  providing 
that  time  to  reduce  exceptions  to  writing  may 
be  extended  to  the  end  of  the  succeeding  term, 
where  an  extension  to  a  certain  day  in  that 
term  Is  given,  in  which  to  prepare  and  tender 
bill  of  exceptions,  "which,  when  approved, 
dgned,  and  filed.  •  •  *  shall  be  and  be- 
come a  part  of  the  record,"  the  bill  of  excep- 
tions mnst  not  only  be  presented  to  the  judge, 
but  must  be  filed,  withm  the  time  specified  in 
the  extension,  there  being  no  implied  exten- 
sion to  the  end  of  the  term  for  filing. — Stinson 
V.  Schafer,  (Ark.)  23  S.  W.  651. 
Effect  of  ming— Estoppel. 

4.  The  attorney  who  accepts  a  bill  of  ex- 
ceptions, with  the  qualifications  indorsed  there- 
on by  the  trial  judge,  and  files  the  same,  es- 
tops himself  from  claiming  it  to  be  unfair  and 
injurious  to  his  client.— Jones  v.  State,  (Tex. 
Cr.  App.)  28  S.  W.  703. 

Excessiire  Damages. 

See  "Damages,"  26-30;  "Death  by  Wrongful 
Act,"  6. 

Excusable  Homicide. 

See  "Homicide,"  13-27. 

EXECUTION. 

See,  also,  "Attachment;"    "Gkmishment" 

Against  executor,  see  "Executors  and  Adminit- 
trators,"  24. 

partnership,  see  "Partnership,"  17. 

For  costs,  see  "Costs  "  5. 

Liability  of  sheriff  for  unlawful  seizure,  Be» 
"Sheriffs  and  Constables." 

Sale  to  judgment  creditor,  priori^  over  unre- 
corded de^  see  "Judgment,"  18. 

Time  of  issuance. 

1.  Under  Rev.  St.  art.  1632,  allowing  an 
execution,  in  less  than  10  days  aftw  rendition 
of  judgment,  on  the  filing  of  an  affidavit  that 
defendant  "is  about  to  remove  his  property  out 
of  the  county,  or  Is  about  to  transfer  or  secrete- 
his  property  for  the  purpose  of  defrauding  cred- 
itors," it  Is  not  necessary  to  state  that  the- 
pr<H>erty  is  being  removed  with  intent  to  de- 
fraud creditors.— Clifford  v.  Lee,  (Tex.  CSv. 
App.)  23  S.  W.  843. 
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their  property  out  of  the  county,  the  execution 
was  wroiv^ful,  as  'lie  execution  is  warranted  if 
a  large  portion  of  the  property  is  about  to  be 
removed.— Clifford  v.  Lee,  (Tex.  Civ.  App.)  23 
S.  W.  843. 

"Variance  from  judgment. 

8.  Where  the  pleadinRs  in  an  action  show 
that  it  was  against  "Gilbert  L.  M.,"  and  the 
judgment  shows  that  it  was  rendered  against 
the  M.  who  was  a  defendant  in  the  action,  the 
judgment  is  not  insufficient  to  support  an  exe- 
cution sale  thereunder  because  entered  against 
"Gabriel  L.  M."  21  S.  W.  777,  affirmed.— 
HalaeU  t.  McMurphy,  (Tex.  Sup.)  23  S.  W. 

Levy — On  chattels  or  land., 

4.  The  fact  that  an  execution  on  a  justice's 
.judgment  orders  a  sale  of  specified  chattels  in 

the  first  instance  does  not  invalidate  a  sale  of 
the  judgment  debtor's  land,  where  it  appears 
that  the  chattels  could  not  be  found. — Willis  v. 
Nichols,  (Tex.  CIt.  App.)  23  S.  W.  1025. 

Effect  of  appointment  of  receiver. 

5.  Where  a  sheriff  hag  made  a  levy  on  prop- 
erty before  the  appointment  of  a  receiver,  a 
sale  by  him  after  a  receiver  therefor  is  appoint- 
«d  is  unauthorized,  and  passes  no  title;  the 
•proper  procedure  being  for  the  person  in  whose 
favor  the  levy  was  made  to  enforce  his  lien  in 
the  court  wherein  the  whole  estate  is  being 
Administered.  —  Ellis  v.  Vernon  Ice,  Light  & 
Water  Co.,  (Tex.  Sup.)  23  S.  W.  858. 

Description  of  property. 

0.  A  levy,  sale,  and  sheriff's  deed  of  "all 
the  right,  title,  and  interest  of  defendant 
*  •  *  in  and  to  league  No.  6,  Galveston 
■«ounty,  originally  granted  to  B..  and  Icnown 
as  the  'Virginia  Point  League,'  "  is  sufficient  to 
convey  whatever  interest  defendant  has  in  such 
league.  22  S.  W.  1042,  affirmed.— Smith  v. 
•Crosby,  (Tex.  Sup.)  23  S.  W.  10. 

Betnm. 

7  The  fact  that  a  sheriff's  return  on  execu- 
tion does  not  describe  the  land  levied  on  with 
sufficient  certainty  will  not  invalidate  tiie  title 
of  the  purchaser  at  the  execution  sale,  as 
against  subsequent  creditors  of  the  judgment 
debtor,  where  the  debtor  pointed  out  the  land 
to  be  levied  on,  and  executed  a  deed  to  the  pur- 
chaser to  cure  the  defective  description  in  the 
sheriff's  levy.  —  Willis  y,  Nichols.  (Tex.  Civ. 
App.)  23  a  W   1026. 

<31alms  by  third  persons— Judgment. 

8.  In  a  trial  of  right  of  property,  eridence 
■ot  the  value  of  the  use  of  tne  property  from 
the  time  it  was  received  by  claimant  under  his 
bond  is  properly  admitted,  as  the  judgment 
should  show  such  value  to  enable  claimant  to 
.choose  between  the  provisions  of  Rev.  St.  art. 
4845.  allowing  him  to  return  the  property,  and 
pay  for  the  use  thereof,  or  to  pay  for  the  prop- 
.erty,  with  interest  on  its  vaJne. — Keating  v. 
Julian.  (Tex.  Civ.  App.)  23  S.  W.  607. 

Sale. 

9.  Where  defendant's  title  to  the  land  in 
controversy  was  acqnired  by  mesne  convey- 
ance from  a  purchaser  at  an  execution  sale  un- 
der a  judgment  against  O.,  the  owner  of  the 
■land,  the  Judgment  and  sale  being  valid,  such 
XKinveyance  vests  in  defendant  a  good  title,  aa 
against  a  subsequent  conveyance  from  O.  to 
plaintiffs.  21  S.  W.  52,  followed.— Meade  v. 
Bartlett,  23  S.  W.  186,  1  Tex.  Civ.  App.  342. 

10.  Where  a  judgment  for  costs  included 
items  for  which  the  party  was  not  liable,  and 
no  bill  of  costs  was  presented,  a  sale  for  $10 
jof  land  of  such  party,  worth  $7,(XX),  under  ex- 
ecution issued  on  the  judgment,  made  without 
the  personal  knowledge  of  the  party,  will  be 
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Cutler,"(Tex.  Civ.  App.)  23  8.  W.  539. 

18.  Where  an  alias  execution  ia  directed  t» 
the  sheriff  of  C.  county,  a  sale  therenndpr  by 
the  sheriff  of  6.  county  is  void,  and  convevn  no 
tiUe.— Terry  v.  CuUer,  (Tex.  Civ.  App.)  23  S. 
W.  539. 

Presumptions. 

18  A  sheriff's  sale  50  years  old  was  eon- 
tested  as  not  made  at  the  courthouse  door.  A 
witness  who  lived  in  the  county  at  llie  time 
testified  that,  as  far  as  he  remembered,  the 
sale  was  made  at  a  log  160  feet  west  of  the 
courthouse;  that  he  was  satisfied  it  was  not 
at  the  courthouse;  that  he  was  not  at  the  sale, 
but  was  at  the  place  a  few  minutes  after- 
wards, and  was  told  that  defendant's  grantors 
had  bought  the  land  in  question;  that  many 
sales  were  made  at  that  log.  It  appeared  that 
plaintiffs'  ancestor,  the  original  grantee  of  the 
land,  lived  in  the  town  several  years  after  the 
sale,  and  then  moved  away,  having  never 
claimed  the  land.  Held,  that  plaintiffs'  evi- 
dence was  not  enough,  after  such  a  lapse  of 
time,  to  overthrow  the  presumption  that  the 
sheriff  made  a  legal  and  regular  sale. — Fuller 
V.  East  Texas  Land  &  Imp.  Co.,  (Tex.  Cir. 
App.)  23  S.  W.  571. 

What  passes. 

14.  A  vendor's  equitable  lien  does  not  put 
by  sale  under  execution  of  the  land  on  whidi 
the  lien  exists.— Davis  t.  Wheeler,  fTez.  Civ. 
App.)  23  S.  W.  436. 

Title  of  purchaser. 

15.  A  purchaser  of  land  at  execution  sal* 
acquires  no  priority  over  a  vendor's  equitable 
lien,  of  which  he  had  notice  at  the  time  of  tiie 
sale.— Davis  y.  Wheeler,  (Tex.  Civ.  App.)  23  & 
W.  435. 

16.  The  facU  that  in  1840  the  original 
grantee  lived  on  a  leagne  wliich  was  then  aold 
on  execution  against  another,  and  that  in  1842 
it  was  levied  on  as  belonging  to  said  original 
grantee,  do  not  prove  that  in  1840  it  did  not 
belong  to  the  other.— Fuller  y.  East  Texas  Land 
&  Imp.  Co.,  (Tex.  Civ.  App.)  23  S.  W.  STL 

17.  Persons  claiming  under  an  execution 
sale  on  process  Issued  on  a  bond  for  purchase 
price  given  by  a  purchaser  of  the  same  pnmti- 
ty  at  a  former  execution  sale  need  not  defend 
the  title  conveyed  at  such  original  sale,  the 
second  levy  being  against  the  land  aa  belong- 
ing to  a  surety  on  the  bond. — FtiUer  y.  East 
Texas  Land  &  Imp.  Ca,  (Tex.  Oiy.  App.)  23 
S.  W.  571. 

Setting  aside. 

18.  December  3d  suit  for  $41.60  was  begun 
in  justice's  court,  and  citation  issued  for  de- 
fendant to  B.  county,  returnable  January  6th, 
but  was  never  returned.  December  17th  the 
justice  issued  another  to  M.  county,  returna- 
ble January  6th,  and  it  was  served  there  on 
defendant  December  2lBt.  Both  purported  to 
be  original  citations.  Defendant  at  once  wrots 
to  his  customary  attorney  to  represent  him, 
but  January  6th  the  latter  declined  to  act, 
and  handed  to  plaintiff's  attorney  certain  plead- 
ings which  defendant  had  sent  him,  and  he 
gave  them  to  the  justice.  Judgment  was  ren- 
dered for  plaintiff  that  day,  apparently  on  a 
new  cause  of  action,  and  on  the  ITth  execution 
was  issued,  without  the  certified  bill  of  costs 
annexed,  as  required  by  statute.  Although  de- 
fendant had  $tSOO  worth  of  personalty  in  die 
county,  the  constable  levied  on  land  worth  over 
S3,000.  March  4th  the  land  was  sold  for  $85l 
Defendant  returned  home  about  April  1st, 
and  April  17th  began  suit  to  set  a.<)ide  the  sale. 
Bold,  that  the  irregularities  were  calculated  to 
prevent  a  sale  for  an  adequate  price,  and  that 
defendant  having  tendered  full  rdmburse- 
ment  to  the  purchaser,  was  entitled  to  reliat.— 
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Martin  v.  Anderson,  (Tex.  Civ.  App.)  23  S.  W. 
2d0. 

Bond  for  purohase  money — Issue  of  ex- 
ecution  thereon. 

19.  A  league  of  land  having  been  levied  on 
and  sold  under  execution,  the  sheriff  made  a 
deed  for  the  league,  less  an  undefined  800-acre 
tract.  The  price  being  insufficient  to  satisfy  the 
executiou,  another  writ  was  issued,  and  levied 
on  the  800  acres,  and  the  sheriff,  witbont  any 
further  sale,  deeded  said  SCO  acres  to  the  pui^ 
chasers  at  the  sale  of  the  whole  league.  Held 
that,  while  the  sheriff  presumably  had  no 
right  to  reserve  the  800  acres  from  the  first  sale, 
the  whole  proceedings  had  the  effect  to  convey 
the  entire  league,  as  the  levy,  sale,  and  pay- 
ment of  the  purchase  money  gave  the  purcnaa- 
ers  the  equitable  title  to  the  whole  league,  and 
gave  the  sheriff  power  to  pass  title  thereto. — 
Fuller  V.  East  IVxas  T^and  &  Imp.  Co.,  (Tex. 
Civ.  App.)  23  S.  W.  671. 

20.  Act  Dec.  22,  1840,  repealed  so  mnch  of 
Act  Feb.  S,  1840,  as  permitted  execution  sales 
on  credit  and  the  giving  of  bonds  for  the  price, 
bat  did  not  take  away  the  remedies  under  Act 
Feb.  5.  1840.  8  17,  on  bonds  executed  before  its 
passage;  and  a  bond  for  12  months,  given  in 
November,  1840,  was  properly  treated  as  a 
judgment  to  support  an  execution  issued  iu  Jan- 
uary, 1842.— Fuller  v.  East  Texas  Land  &  Imp. 
Co.,  (Tex.  Civ.  App.)  23  S.  W.  571. 

EXEOTJTOBS  AND  ADMINIS- 
TBATOBS. 

See,  also,  "Descent  and  Distribution;"   "Wills.** 
Action   against   heirs    without    adminlstratioii, 

see  "Descent  and  Distribution,"  9. 
New  promise  by  executor,  see  "Limitation  of 

Actions,"  25. 

Appointment. 

1.  The  appointment  of  an  administrator  de 
bonis  non  by  the  county  court  cannot  be  col- 
laterally attacked  where  the  records  of  the 
court  do  not  affirmatively  show  the  appoint- 
ment to  be  illegal. — Chapman  v.  Brite,  (Tex. 
Civ.  App.)  23  S.  W.  B14, 
Marriage  of  executrix— Efi^ect. 

8.  Where  the  duties  of  a  widow  are  purely 
executorial,  and  not  those  of  a  trustee,  they 
are  avoided  by  her  marriage,  under  Gen.  St. 
c.  3!),  art.  1,  I  16.— Trlbble's  Bx'rs  v.  Broadus, 
(Ky.)  23  a  W.  349. 

Bonds. 

8.  The  final  settlement  of  a  decedent's  es- 
tate in  the  county  court  is  not  prereqnisite  to 
the  maintenance  of  a  suit  in  the  district  court 
to  recover  the  property,  or  its  value,  misappto- 
priatpd  by  the  adminiittrator. — Chapman  v. 
Brite,  (Tex.  Civ.  App.)  23  S.  W.  514. 

4.  In  an  action  against  an  administrator 
and  the  sureties  on  his  bond  for  wasting  the 
assets  of  the  estate,  the  district  court  has 
power  to  determine  whether  claims  of  the  ad- 
ministrator against  the  estate  for  compensa- 
tion and  expense  of  administration  are  just, 
though  thev  have  not  been  approved  by  the 
county  court. — Chapman  v.  Brite,  (Tex.  Civ. 
App.)  28  S.  W.  514. 
Qualification  and  inventory. 

6.  Pasch.  Di)^.  art.  5.^74,  provides  that, 
where  not  otherwise  provided,  a  bond  shall  be 
given  by  executors  and  administrators,  and  an 
oath  takeu.  Article  5626  allows  a  will  to  direct 
that  no  action  1h>  had  in  the  district  court  in 
administering  the  estate,  except  to  prove  the 
will  and  return  an  inventory,  and  that  the  ex- 
ecutor be  not  reciuircd  to  give  bond.  Article 
5(rJ8  provides  that,  where  a  will  contains  such 
directions,  no  other  provision  of  the  act  shall 
apply  to  the  estate,  but  it  shall  become  like  any 
other  property  to  be  administered  under  a 
power,  chargeable  in  the  bands  of  a  trustee, 
*nd  liable  to  execution  in  any  court  having  ju- 


risdiction. Held  that,  where  a  will  contain^ 
such  directions,  the  executor's  qualification  i^ 
complete  on  probate  of  the  will,  and  his  ac- 
ceptance, with  the  return  of  an  inventory- 
where  required  by  law,  and  it  is  not  essential 
that  he  take  an  oath.  Roberts  v.  Connellee,  8 
S.  W.  026,  71  Tex.  14,  explained.— Connelle  v. 
Uoberts,  23  S.  W.  187,  1  Tex.  Civ.  App.  363. 
Assets. 

6.  Land  devised  by  testator  to  his  wife  fos 
life,  remainder  to  his  heirs,  on  being  turned 
over  to  the  life  tenant  ceases  to  be  part  of  the. 
estate,  and  does  not  on  the  death  of  the  life, 
tenant  become  part  of  the  estate,  to  be  admin- 
istered as  property  belonging  thereto. — Black-, 
well  V.  Blackwell,  (Tex.  Civ.  App.)  23  S.  W.  81. 

Powers  and  duties. 

7.  The  rule  tlutt  all  the  executors  named- 
must  join  in  a  sale  does  not  apply  to  executors, 
in  whom  no  power  of  sale  is  vested  by  their 
appointment,  but  who  obtain  the  power  only 
from  the  court;  and,  though  there  may  b«  two. 
executors  when  proceedings  for  sale  of  a  de- 
cedent's lands  are  had,  an  order  for  one  of  them 
to  sell,  and  a  sale  reported  by  him,  and  con- 
firmed by  the  court,  Is  sufficient  to  pass  title, 
as  against  a  collateral  attack. — Corley  v.  An-. 
derron.  (Tex.  Civ.  App.)  23  S.  W.  839. 

Allowance  of  and  payment  of  claims. 

8.  The  fact  that  plaintiff  qnalified  as  ad-, 
ministrator  with  the  will  annexed  of  decedent 
does  not  affect  his  claim  to  a  part  interest  in 
the  property  standing  in  decedent's  name,  the 
will  not  having  indicated  of  what  decedent's 
pror)erty  consisted.— Lucas  v.  Cooper,  (Ky.)  23 
S.  W.  059. 

9.  Gen.  St.  c.  30,  art.  2,*  t  53,  forbidding 
the  allowance  of  interest  on  claims  against  es-. 
tates  unless  demanded  of  the  administrator 
nithin  a  year  of  his  appointment,  does  not 
require  such  demand  where,  within  said  year,' 
the  administrator  files  his  bill  in  equity  to  set- 
tle the  estate,  and  the  case  is  referred  to  a 
commissioner  to  audit  claims. — Richardson's 
Adm'x  V.  BanU,  (Ky.)  23  S.  W.  350. 

Priorities. 

10.  Rev.  St.  1879,  art.  2037,  classifies  8»<. 
cured  claims  against  an  estate  as  claims  of  the 
third  class,  so  far  as  they  can  be  paid  out  of  thei 
proceeds  of  the  property  subject  to  such  lien; 
and  provides  that  when  more  than  one  mort- 
gage or  lien  shall  exist  on  the  same  property 
the  oldest  shall  be  first  paid,  but  no  preference 
shall  be  given  to  such  claim  further  than  re- 
gards the  property  subject  to  such  mortgage  or. 
other  lien.  Hrld,  that  a  mortgage  on  decedent's 
homestead,  ordered  by  the  probate  court  to  be 
paid  as  a  fourth-class  claim,  should  be  paid  out 
of  the  proceeds  of  such  homestead  in  preference 
to  a  prior  judgment  against  de<;edent,  ordered 
paid  as  a  third-clnss  claim. — Kiolbassa  v.  Ra- 
ley,  23  S.   W.  253,   1  Tex.    Civ.   App.   165. 

11.  Since,  under  such  statntc,  a  claim 
against  an  estate  may  be  a  claim  of  the  third 
class  as  to  a  portion  of  the  property,  because 
8e<^ure<l  by  a  lien  thereon,  and  of  the  fourth 
class  as  to  the  remainder  of  the  estate,  in  or- 
dering such  judgment  to  be  paid  as  a  third- 
class  claim  the  probate  court  did  not  declare  it 
to  be  a  lien  on  the  homestead,  but  that,  if  there 
was  any  of  decedent's  estate  to  which  such 
judgment  lien  would  attach  under  the  law,  then, 
as  to  such  property,  the  jodgment  would  be  a 
third-class  dalm.— Kiolbassa  t.  Baley,  23  S.  W. 
253,  1  Tex.  Civ.  App.  166. 

12.  In  the  absence  of  a  showing  that  the 
homestead  was  snbject  to  a  forced  sale  at  the 
time  or  before  such  mortgage  was  executed,  it 
does  not  appear  that  the  former  is  a  third-class 
claim  and  the  latter  a  fonrth-olass  claim.  — 
Kiolbassa  v.  Raley,  23  S.  W.  253,  1  Tex.  Civ. 
App.  165. 

Commisstoners. 

18.  While  an  administrator  who  has  wasted 
or  mismanaged  the  estate  should  be  allowed 
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commiaaions  to  the  extent  to  which  the  estate 
has  been  properly  administered,  and  on  the 
amount  which  be  or  bis  suredea  pay,  ret, 
where  jitdsment  la  obtained  againat  him  for 
money  which  he  has  collected,  but  for  which 
he  has  failed  to  account,  commlssione  should 
not  be  allowed  him  in  offset  to  such  judgment. 
—Chapman  t.  Brite,  (Tex.  Civ.  App.)  23  8.  W. 
514. 
Liability  for  oonTerslon. 

14.  An  administrator  who,  without  author- 
ity from  the  county  court,  surrenders  a  note 
belonging  to  the  estate,  and  substitutes  another 
in  its  stead,  executed  by  only  one  of  the  par~ 
ties  to  the  original  note,  is  guilty  of  a  conTer- 
adon  of  the  assets  of  the  estate;  and  his  lia- 
bility and  that  of  his  sureties  for  such  misap- 
propriation cannot  be  discharged  by  showing 
that  the  new  note  is  in  existence,  and  has  not 
been  paid.— Chapman  t.  Brite,  (Tex.  Civ.  App.) 
23  S.  W.  514. 

Sales  under  order  of  coart. 

15.  In  a  collateral  attack  on  an  adminis- 
trator's deed,  a  recital  in  the  order  of  sale  by 
the  probate  court  that  an  application  to  sell 
has  been  made  is  sufficient  proof  of  such  appli- 
cation, though  it  does  not  appear  in  the  rec- 
ords of  the  probate  court. — Perry  v.  Blakey, 
(Tex.  CiT.  App.)  23  8.  W.  804. 

10.  Where  the  probate  court  orders  a  sale 
of  all  the  land  of  an  estate  to  pay  debts,  and 
there  are  several  purchasers  of  the  different 
tracts,  the  fact  that  the  order  confirming  the 
sale  does  not  identify  the  land  sold  to  each  pur- 
chaser will  not  render  the  sale  void,  so  as  to 
subject  it  to  collateral  attack,  but  it  will  be 
presumed  that  the  confirmation  related  to  the 
land  conveyed  to  each  purchaser  by  the  admin- 
istrator's deed,  which  had  been  previously  ex- 
ecuted.—Perry  V.  Blakey,  (Tex.  Civ.  App.)  23 
S.  W.  804. 

17.'  The  fact  that  the  administrator  violat- 
ed the  terms  of  sale  prescribed  by  law  and  the 
order  of  court,  by  conveying  part  of  the  land  to 
a  creditor  in  payment  of  his  claim,  does  not 
render  the  sale  void,  so  as  to  subject  it  to  col- 
lateral attack.— Perry  ▼.  Blakey,  CTex.  Civ.  App.) 
23  S.  W.  804. 

Itl.  An  administrator  who  sells  land  of  the 
estate  to  another  person,  and  before  the  con- 
firmation of  such  sale  buys  it  himself  from  such 
person,  is  guilty  of  purchasing  at  bis  own  sale, 
and  the  transaction  will  be  treated  as  frand- 
ulent.— Bland  v.  Fleeman,  (Ark.)  23  S.  W.  4. 

19.  An  order  confirming  an  administrator's 
sale  of  1,800  acres  of  a  certain  league  and  labor 
of  land,  and  directing  a  deed  to  be  made  to  the 
purchaser  for  the  1,800  acres,  "it  being  the 
upper  part  of  the  survey,"  and  a  deed  made  in 
pursuance  thereof,  in  which  the  land  is  de- 
scribed as  "being  the  upper  part  of  the  league 
and  labor  of  land  granted  to  the  heirs  of  Mary 
Bird,  situated  on  the  waters  of  Pecan  bayou, 
in  Travis,"  are  void  for  uncertainty  of  descrip- 
tion of  the  land.— Harris  v.  Shafer,  (Tex,  Sup.) 
23  S.  W.  979. 

SO.  As  a  certificate  to  some  extent  located 
would  naturally  be  in  the  surveyor's  o6Sce,  an 
executor's  sale  thereof  under  order  of  the  court 
is  not  invalid  because  it  was  not  in  his  posses- 
won  at  the  time  of  the  sale.— Corley  v.  AnJer- 
«on,  (Tex.  Civ.  App.)  23  S.  W.  839. 

Collateral  attack. 

31.  An  administrator's  sale  to  pay  debts  Is 
not  subject  to  collateral  attack  on  the  ground 
that  deceased  was  a  volunteer  In  the  Texas 
army  from  a  foreign  country,  nnd  that  his  es- 
tate was  therefore  exempt  from  administration 
tty  creditors,  under  Act  Jan.  14,  1841,  where 
the  evidence  leaves  it  uncertain  as  to  whether 
^Ci'eased  was  a  resident  of  Texas  at  the  date  of 
the  declaration  of  independence,  March  2,  1836, 
and  hence  a  citizen  of  the  republic,  under  sec- 
tion 10  of  the  "General  Provisions"  of  the  con- 
stitution.—Flenner  V.  Walker,  (Tex.  Civ.  App.) 
23  S.  W.  1029. 


83.  The  facts  that  administration  on  an  es- 
tate was  not  granted  until  after  the  eniration  of 
10  years  from  decedent's  death,  and  that  the 
records  of  the  probate  court  fail  to  show  wheth- 
er decedent  was  a  resident  of  the  oonnty  or 
had  property  there,  or  whether  any  claim 
against  the  estate  was  ever  presented,  allowed, 
or  filed,  are  not  snflBcient  to  invahdate  tlie  ad- 
ministrator's sale  of  land  for  payment  of  debts 
on  collateral  attack  by  the  heirs. — Flenner  v. 
Walker,  (Tex.  Civ.  App.)  23  &  W.  1029. 

Allowance  to  widow. 

23.  In  Mill.  &  V.  CMIe,  f  3128.  providing 

that  exempt  personal  property  on  the  death  of 
the  head  of  a  family,  who  leaves  a  wife  or 
children  surviving,  shall  go  to  the  widow  for 
herself  and  in  trust  for  the  benefit  of  her  chil- 
dren of  the  deceased,  or  of  the  widow,  or  of 
both,  the  word  "children"  means  the  young 
sons  or  daughters  of  either  deceased  or  his 
widow,  who  may  form  part  of  the  fiunily  of 
which  deceased  was  the  head,  and  in  detanlt 
of  such  dilldren  the  widow  takes  the  exempt 
property  absolutely.  —  Compton  ▼.  Pettios, 
(Tenn.)  23  S.  W.  66. 

Execution  againat — Collateral  attack. 

2*.  A  sale  under  execution  on  a  judgment 
against  an  executor  of  land  which  was  properly 
included  in  his  inventory  cannot  be  collaterally 
attacked  because  the  inventory  was  not  com- 
plete as  to  other  property.  Roberts  v.  Connel- 
lee,  8  8.  W.  628,  71  Tex.  14,  explained.— Con- 
nelle  v.  Roberts,  23  S.  W.  187,  1  Tex.  Civ. 
App.  363. 

Exemplary  Damages. 

See  "Damages,"  1-4. 

Liability  of  sheriff  for  unlawful   setsorsk  ace 
"Sheriffs  and  Constables." 


EXEMPnONB. 

Bee,  also,  "Homestead." 

From  taxation,  see  "Railroad  Companies,"  7,  8; 
"Taxation,"  2,  8. 

What  la  exempt. 

1.  The  amount  due  a  person  for  services 
under  a  contract  by  which  he  agrees  to  nnrs«, 
another  during  an  attack  of  sidkness,  and  by 
which  the  latter  agrees  to  pay  him  well,  is 
"current  wages  for  personal  services,"  witlun 
the  meaning  of  the  exemption  law,  though  nd- 
ther  the  compensation  to  be  paid  nor  the  time 
of  payment  is  fixed. — ^Dempsey  t.  McKomdl, 
(Tex.  Civ.  App.)  23  8.  W.  K5. 

Insurance  on  exempt  property. 

8.  Money  due  from  a  policy  of  fire  insur- 
ance, taken  by  a  debtor  for  his  own  protec- 
tion, for  loss  of  personal  property  whidi  is  ex- 
empt from  execution,  is  not  subject  to  gamisii- 
ment,  even  where  the  creditor  has  a  lien  on 
the  proi>erty  destroyed.- Ward  ▼.  Goggan,  (Tkc 
Civ.  App.)  23  S.  W.  479. 

Claim  as  against  set-oS 

8.  Under  the  statutory  provision  that  cer- 
tain property,  including  current  wages  for  per- 
sonal services,  "shall  oe  exempt  from  attadi- 
ment  or  execution,  or  every  other  species  of 
forced  sale  for  the  payment  of  debts,  an  em- 
ployer sued  for  suck  wages  cannot  set  off  a 
debt  due  from  the  emjJoye  to  a  third_perBOD. 
and  assigned  to  him. — ^Dempaey  v.  Mc 
(Tex.  Civ.  App.)  23  a  W.  JSS. 

Expert  Te8tim.oiiy. 

See  "Evidence,"  82. 

Expreas  Trasto. 

See  "Trusts,"  1,  2. 
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EZTTRADinOIf. 

Sabeai  oorpua — Qaostions  detarmlned. 
Where  one  U  arrested  on  an  ezeentive 
wammt  in  extradition  ptoceedings,  the  Talid- 
it7  of  tte  Indictment  under  which  he  ia  charged 
by  the  demanding  state  will  not  be  tried  on 
habeas  corpus. —  JPearce  v.  State,  (Tex.  Cr. 
App.)  23  S.  W.  15. 

FACTOBS  AND  BBOKEBS. 

See,  also,  "Principal  and  Agent" 

Bight  to  oommiBsions. 

1.  When  a  real-estate  agent  has  procured  a 
purchaser  able,  readj,  and  willing  to  buy  the 
land  on  the  terms  prescribed  by  the  principal, 
the  fAct  that  such  purchaser  was  acting  in  be- 
half of  another  does  not  affect  the  agent's  right 
to  commissiMia.— Oelatt  t.  Bidge,  (Mo.  Sup.)  23 
&  W.  882. 

'i.  A  real  estate  agent  is  entitled  to  his 
commissions  when  he  procures  a  purciiaser 
ready,  able,  and  willing  to  bay  on  the  terms  au- 
thorized by  the  principal,  and  no  binding,  writ- 
ten contract  of  sale  is  required  when  the  princi- 
lal  is  in  a  situation  to  execute  it  himsdf. — Gle- 
att  V.  Ridge,  (Mo.  Sup.)  23  S.  W.  882. 

8.  The  fact  that  the  terms  of  sale  made  by 
an  agent  varied  from  the  tem^s  of  his  authority 
is  immaterial  where  the  principal  ratified  the 
sale  as  made.— Gelatt  v.  Ridge,  (Ma  Sup.)  23  S. 
W.  882. 

4.  A  departure  of  a  real-estate  agent  from 
the  terms  of  his  authority  in  effecting  a  sale 
becomes,  on  ratificatiOD  by  the  principal,  a  part 
of  the  original  contract  of  employment,  and 
the  compensation  fixed  ther^  controls.— Oelatt 
T.  Ridge,  (Mo.  Sup.)  23  S.  W.  882. 

6.  Wb»e  a  broker  is  employed  to  sell  land 
for  cash  only  he  is  not  mtitled  to  commissions 
«n  {procuring  a  person  who  agrees  to  take  the 
land,  haring  already  resold  it  to  third  per- 
sons, wlio  are  to  pay  half  cash  and  give  notes 
for  thb  balance,  it  being  the  intention  of  such 
first  purchaser  to  immediately  negotiate  the 
notes  given  by  the  second  purchasers,  and  with 
the  money  thus  obtained  comply  with  the  re- 
quirement of  "all  cash." — O'Brien  t.  Oilllland, 
(lex.  CiT.  App.)  23  S.  W,  244. 

•*—  Trades  dosed  with  prinoipaL 

8.  A  real-estate  broker  is  not  entitled  to 
commissions  on  a  sale  of  land  where  the  pur- 
chaser bought  solely  upon  his  own  information, 
after  negotiating  with  the  owners,  and  was  not 
influenced  by  the  broker,  though  the  broker 
made  efforts  to  sell  the  land  to  such  purchaser. 
—Brown  v.  Shelton,  (Tex.  Oiv.  App.)  23  S.  W. 
48a 

7.  A  written  contract  by  which  a  landown- 
er places  land  in  the  hands  of  real-estate  agents 
for  sale  for  eight  months,  and  agrrees  to  send 
to  the  agents  any  purchaser  who  might  apply  to 
him,  vests  the  agents  with  exclusive  authority 
to  make  the  sale,  and  the  landowner  has  no 
right  to  personally  make  a  sale  within  the  pe- 
riod.—Stnngfellow  V.  Powers,  (Tex.  Civ.  App.) 
23  S.  W.  313. 

8.  Wher«  a  landowner  vesta  real-estate 
agents  with  exclusive  authority  to  sell  his  land 
during  a  specifiedperiod,  and  agrees  to  pay 
them  all  over  $1,000  realized  on  the  sale,  the 
agents  are  entitled  to  recover,  on  a  sale  by  the 
owner  personally,  any  sum  over  $1,000  which 
they  prove  they  could  have  realized  for  the  land 
but  for  the  owner's  breach  of  contract:— String- 
fellow  V.  Powers,  (Tex.  Civ.  App.)  23  S.  W. 
31& 

FALSE  FKBTENBES. 

See,  also,  "Fraud." 

Indiotment. 

1.  An  indictment  which  chanred  that  de- 
fendant obtained  $400  from   complainant   "by 


means  and  nae  of  a  cheat,  a  fraud,  trick,  decep- 
tion, false  and  fraudulent  representations  and 
statements,  and  false  promises,"  is  inkafflcient, 
thoufrh  in  the  form  prescribed  by  Rev.  St.  1888, 
i  3828,  as  such  section  violates  0>nst  art  2, 
i  22,  which  declares  that  "in  criminal  prosecu- 
tions the  accnsed  shall  have  the  right  to  de- 
mand the  nature  and  cause  of  the  accusation." 
State  V.  Cameron,  (Mo.  Sup.)  22  S.  W.  1024, 
followed.— State  v.  Kaln,  (Mo.  Sup.)  23  S.  W. 
7(B. 

5.  An  indictm«it  charged  that  defendant 
did  "unlawfully  .and  feloniously,  with  intent  to 
cheat  and  defraud,  obtain  from  one  F.  $14.60, 
lawful  money  of  the  United  States,  of  the  val- 
ue of  $14.60,  the  money  of  F.,  by  means  and 
by  use  of  a  cheat  a  fraud,  a  trick,  a  decep* 
tion,  a  false  and  fraudulent  representation  and 
statement  and  false  pretense,  a  bogus  written 
instrum«it"  Beld,  that  the  indictment  was  de- 
fective, as  not  informing  defendant  of  the  na- 
ture of  the  charge'  against  him. — State  v.  Chap- 
el, (Mo.  Sup.)  23  S.  W.  760. 

6,  An  inaictment  for  false  pretenses  char- 
ged that  defendant  and  his  codefendants  rep- 
resMited  themselves  as  agents  for  a  lightning- 
rod  company,  and  desired  to  contract  with  one 
R.  to  rod  his  house,  agreeing  to  give  him  100 
feet  of  rod,  and  to  charge  him  only  for  their 
labor  and  the  excess  over  100  feet,  and  assur- 
ing him  that  It  would  not  amount  to  more  than 
$6;  and  that  he  was  induced  to  sl^u  a  contract 
by  wliich  he  was  obligated  to  pay  $195  for  rod- 
diog  his  house,  instead  of  95.  Held,  that  the 
indictment  was  insufficient  to  support  a  coftvic- 
ti<m,  especially  where  it  appeared  that  R.  paid 
defendant  the  $1U5  without  protest— State  v. 
Cameron,  (Mo.  Sup.)  23  S.  W.  767. 

4.  An  indictment  under  Rev.  St.  1889,  { 
3564,  providing  that  one  who,  with  intent  to 
defraud  another,  shall  by  false  pretense  obtain 
the  signature  of  any  person  to  a  written  in- 
strument, shall  be  punished  as  for  stealing  the 
property  or  thing  so  obtained,  which  alleges 
that  defendant,  with  intent  to  defraud  C.  of 
a  certain  lot,  by  false  pretenses  obtained  of 
him  the  execution  of  a  deed  and  all  bis  inter- 
est in  the  lot,  is  not  double,  the  gist  of  the  of- 
fense being  the  obtaining  of  the  erignature,  and 
the  allegations  as  to   tne  property  being  sur- 

W'  isage.— State  v.  Flanders,   (Ma  Sup.)  23  S. 
.1086. 

5.  Gen.  St  c.  29.  art.  13,  {  2,  provides 
that  if  any  one,  by  false  pretenses,  with  inten- 
tion to  commit'  a  fraud,  obtain  the  signature 
of  another  to  a  writing,  the  false  making 
whereof  would  be  a  forgery,  be  shall  be  con- 
fined in  the  penitentiary.  Beld.  that  an  indict- 
ment charging  that  defendant  obtained  a  sig- 
nature to  a  note  by  falsely  representing  that 
It  was  a  renewal  of  a  note  on  which  defendant 
was  liable  as  principal,  and  the  person  signing 
it  was  liable  as  surety,  and  that  said  original 
note  was  due,  did  not  charge  an  offense  under 
the  statute,  as  the  gist  of  tne  charge  was  that 
defendant  obtained  the  note  by  the  promise 
that  he  would  use  it  in  renewal  of  the  old  note, 
and  a  false  i>romise  to  do  something  is  not  a 
"pretense,"  within  the  statute. — Commonwealth 
V.  Warren,  (Ky.)  23  S.  W.  193. 

False  Bepresentatioiis. 

See  "Fraud." 


FAMILY  SETTLEMENTS. 

OonoliiBiTeDess. 

Family  settlements  will  be  sustained  In 
courts  of  equity  unless  It  clearly  appear  that 
there  is  manifest  error,  and  even  m  case  of 
persons  under  disability  a  settletnent  will  not 
be  disturbed  after  a  long  laMe  of  time,  and  the 
accrual  of  other  rights.— Robinson  v.  Boyd, 
(Tenn.)  23  S.  W.  72;    Same  v.  RoUnsou.  Id. 
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Fees. 

Uf  attomeya.  Me  "Attorney  and  Client,"  2. 

Fee  Simple. 

See  "Deed,"  6. 

Fellow  Servant. 

See  "Master  and  Servant,"  25-29. 

Felony. 

See  "Criminal  Law,"  3. 

Feme  Covert. 

See  "Husband  and  Wife." 

FEBBT. 

Power   to    create   and   operate    pnbllo 
ferry. 

1.  Rev.  St.  art  1514,  empowering  and  re- 
qniring  the  county  commissioners'  court  to  es- 
tabliRh  public  ferries  whenever  the  public  in- 
terest may  require,  authorizes  it  to  create  and 
opprate  a  ferry. — Burrowa  t.  Gonzales  County, 
(Tex.  Civ.  App.)  23  S.  W.  829. 

2.  Itev.  St.  tit.  87,  c.  6,  authorizinK  the 
county  commisBiouers'  court  to  prant  licenses 
for  ferries,  does  not  take  away  its  power,  un- 
der Article  1514,  to  create  and  operate  a  ferry.— 
Burrows  v.  Gonzales  County,  (Tex.  Civ.  App.) 
23  S.  W.  829. 

License— Action  for  refusal  to  renew. 

8.  One  to  whom  a  license  for  a  ferry  has 
been  granted  hns  no  cause  of  action  because  the 
county  commiRHionera'  court  refuaod  to  renew  iU 
—Burrows  v.  Gonzales  County,  (Tex.  Civ.  App.) 
23  S.  W.  820. 

Findings  of  Fact. 

See  "Trial."  65. 

Fires. 

Caused  by  railroad,  see  "Railroad  Companies," 
30-32. 

FEKTURES. 

Between  landlord  and  tenant. 

A  new  stairway  erected  by  a  tenant  in 
place  of  an  old  one  removed  by  him  is  a  fix- 
ture, which  be  cannot  remove  on  the  termina- 
tion of  the  lease,  in  the  absence  of  an  agree- 
ment with  the  landlord  giving  him  the  right; 
and  hence  the  landlord's  refusal  lo  permit  such 
removal  does  not  render  him  liable  to  the  ten- 
ant for  the  value  of  stairway.— Bovet  t.  Holz- 
graft,  (Tex.  Civ.  App.)  23  S.  W.  1014. 


See 


Following  Trust  Funds. 

"Trusts,"  11. 


FOBaCBLE  ENTB7  AND  DB- 

TAINEB. 

Judgment. 

In  fordble  entry  and  detainer  a  )ndg- 
ment  against  a  tenant  for  the  possession  of  a 
certain  lot,  and  damages  for  its  detention,  is 
erroneous,  where  the  evidence  shows  that  a 
small  fraction  of  the  lot,  only,  was  leased.— 
Texn8-)re.\ican  Ry.  Co.  v.  CahUl,  (Tex.  Oiv. 
App.)  23  8.  W.  2a2. 


See 


Foreclosure. 

"Mortgagea,"  7-10. 


Foreign  Corporations. 

See  "Ckuporations,"  14 

FOBQEBT. 

What  constitatea. 

1.  Where  the  figure  3  is  wrongfully  insett' 
ed  between  the  dollar  mark  and  the  figures  7D 
In  the  upper  margin  of  a  check,  thus  making 
it  appear  to  l>e  a  dieck  for  $3.70,  instead  of  70 
cents,  it  is  forgery,  though  the  amonnt  was 
iiritten  "Seventy  cts."  in  the  body  of  the 
check,  and  was  unaltered. — Commonwealth  v. 
Hide,  (Ky.)  23  S.  W.  195. 

Snffloiency  of  evidence. 

2.  Where,  on  a  trial  for  forging  a  check, 
where  the  figure  3  is  wrongfully  inserted  be- 
tween the  dollar  mark  and  the  figures  70  in  the 
upper  margin  of  a  check,  thus  making  it  ap- 
pear to  be  a  check  for  $3.70,  instead  of  70  cents, 
there  was  no  evidence  tliat  any  person  except 
defendant  had  poasesrion  of  it  from  the  time  of 
its  execution  until  he  received  the  money  on  it, 
it  was  error  to  direct  an  acquittal. — Common- 
wealth V.  Hide,  (Ky.)  23  S.  W.  196. 

FBAUD. 

See,  also,  "Fraudulent  Conveyances" 

In    antenuptial    contract,    see    "Husband    and 

Wife,"  BT 
Sale  induced  by,  rights  and  remedies,  see  "Sale,** 

15,  16. 

What  constitutes. 

When  a  surety  who  has  discharged  his 
obligation  by  paying  a  less  sum  than  its  full 
amount,    by  falsely   representing  that   he  has 

fiaid  more,  induces  his  principal  to  pay  him  the 
arger  amount,  the  principal  may  recover  beck 
the  excess.— Price  v.  Horton,  (Tex.  Civ.  App.> 
23  &  W.  601. 

FBAUDS,  STATUTB  OF. 

Agreements  relating  to  land. 

1.  Plaintiff  alleged  that,  bv  oral  agreement 
between  them,  defendant  bought  land  for  $700. 
defendant  paying  $650  and  plaintiff  $50;  that 
defendant  was  to  take  the  deed  to  herself,  and 
allow  {daintifC  two  years  to  pay  h^  the  $630. 
with  interest,  and  on  payment  was  to  oobvct 
him  the  land.  Hdd,  that  such  agreement  w«a 
void  under  the  statute  of  frauds. — Bengs  t. 
Benge,  a^y.)  23  S.  W.  668. 
As  to  boundaries. 

a.  An  agreement  between  adjoining  oiwn- 
ers,  establi^ng  the  boundary  line  between 
their  lands,  is  not  within  the  statute  of  frauds. 
— FergDSon  v.  Crick,  (Ky.)  28  8.  W.  fl6tt. 
Agreements  not  to  be  performed  in  a 
year — Fart  performance. 

8  Plaintiff,  defendant,  and  another  agreed 
to  erect  a  windmill  at  a  well  on  the  land  of  a 
third  person,  in  consideration  of  which  tbey 
were  to  have  the  use  of  the  machinetr  and 
water  for  three  years  for  their  stock,  and  were 
to  share  equally  the  expense  of  the  machinery. 
Plaintiff  aliened  tihat,  after  the  mill  had  been 
erected  and  the  water  used  about  a  year,  de- 
fendant fenced  in  the  well,  and  cut  olf  iriaia- 
tiff's  stock  from  the  use  of  it  HtU,  that  tb* 
contract  was  not  obnoxious  to  the  statute  of 
frauds  l>ecause  not  to  be  performed  within  a 
year;  the  consideration  having  been  paid,  and 
action  having  been  taken  on  the  contract. — 
Westfall  V.  Peny,  (Tex.  Civ.  App.)  23  S.  W. 
740. 

FBAXTSUIiENT  C0NVEI7- 

ANCES. 

Sale  Induced  by  fraid,  rights  of  bnyet's 
feree,  see  "Sale^"  18. 
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What  oonstltntM. 

1.  A  provision  in  a  conveyance  of  a  atocli 
of  goods  in  trust  for  certain  creditors  empow- 
ering the  trustee  to  sell  the  goods  at  retail  un- 
til the  stock  shall  be  so  reduced  as  not  to  jus- 
tify further  retail  sales,  and  then  to  sell  the 
remainder  in  bulk,  does  not  of  itself  render  the 
instrument  void,  tnough  the  grantor  was  insol- 
vent, and  all  his  property  was  conveyed,  the 
property  conveyed  not  being  in  excess  of  the 
amoant  of  the  valid  debts  intended  to  be  se- 
cured.— Rainwater-Boogher  Hat  Co.  v.  Weaver, 
(Tex.  Civ.  App.)  23  S.  W.  914. 

i.  A  provision  in  a  conveyance  of  a  stock 
of  goods  in  trust  for  certain  creditors,  that  at- 
torneys' fees  for  services  rendered  in  preparing 
and  defending  the  conveyance  shall  be  secured, 
does  not  render  the  conveyance  void,  since  the 
grantor  had  a  right  to  employ  counsel  for  that 
purpose. — Rainwater-Boogher  Hat  Co.  v.  Weav- 
er, (Tex.  Civ.  App.)  23  S.  W.  914. 

8.  A  trust  (feed  anthnrizing  the  trustee  to 
sell  the  property  convc.ved  at  wholesale  or  re- 
tail, to  pay  w-rtain  creditors,  is  not  void  on  its 
face  where  it  does  not  show  that  the  assignors 
were  insolvent,  nor  that  they  owed  other  debts 
than  those  secured  by  it,  nor  that  the  proi)erty 
conveyed  was  all  that  they  possessed.— Blank- 
enship  &  Blake  Co.  \.  Kelly,  (Tex.  Civ.  App.) 
23  8.  W.  27.     ' 

4.  A  conveyance  by  an  insolvent  debtor, 
by  deed  of  trust,  for  the  benefit  of  certain 
creditors,  of  all  the  debtor's  property,  the  value 
of  which  la  leas  than  the  amount  of  the  debts 
■ecured,  is  not  void,  as  hindering  and  delaying 
the  other  creditors,  by  reason  of  a  provision  al- 
lowing the  trustee  to  sell  the  property,  consist- 
ing of  merchandise,  in  the  regular  course  of 
trade.— Bank  of  California  v.  Marshall,  23  S. 
W.  24«,  1  Tex.  Civ.  App.  704. 

6.  A  deed  of  trust  for  the  purpose  of  pre- 
ferring certain  creditors  of  the  grantor,  wnen 
acted  on  by  the  trustee  and  beneficiaries,  con- 
Btitntea  a  contract  resting  on  mutual  promises, 
and  it  is  therefore  aapported  by  a  consideration. 
—Butler  T.  Sanger,  frex.  Civ.  App.)  23  8.  W. 
487. 

6.  Where  a  debtor,  for  the  pnrpose'of  se- 
curing certain  debts,  conveys  in  trust  property 
leas  in  value  than  the  amount  of  sncb  debts, 
a  provision  in  the  trust  deed  anthoricing  the 
trustee  to  keil  at  either  public  or  private  sale, 
and  to  employ  clerks  and  attorneys  to  assist 
and  advise  him,  will  not  affect  the  validity  of 
the  trust  deed  as  to  unsecured  creditors,  since 
they  could  not  be  injured  by  it  —  Butler  v. 
Sanger,  (Tex.  Civ.  App.)  23  8.  W.  487. 

7.  A  provision  in  a  trust  deed  for  the  ben- 
efit of  creditors,  directing  payment  of  a  stated 
snm  to  an  attorney  for  services  in  drawing  the 
deed  and  in  the  execution  of  the  trust,  is  valid 
unless  such  sum  is  unreasonable  in  amount. — 
Butl<f  T.  Sanger,  (Tex.  Civ.  App.)  23  S.  W. 
487. 

Cionsideratioii. 

8.  A  surety  is  a  creditor  of  his  principal, 
and  where  the  principal  becomes  insolvent  be- 
fore the  debt  matures  he  may  prefer  the  surety 
to  tbe  amount  thereof.— Butler  v.  Banger,  (Tex. 
Civ.  App.)  28  8.  W.  487. 

Knowledge  of  grantee. 

•.  Where  a  vendor  o>wed  the  debts  recited 
in  the  bill  of  sale  of  his  property,  and  the  prop- 
erty transferred  was  no  more  than  sufficient  to 
pay  them,  and  the  purpose  of  the  vendees  in  pur- 
chasing was  to  collect  their  debts,  even  though 
the  vendor  was  insolvent,  and  though  his  pur- 
pose was  to  defraud  his  other  creditors,  and  the 
Tendeee  knew  that  such  would  be  the  result  of 
the  sale,  the  sale  was  not  fraudulent  as  to  the 
other  creditors. — Hamilton-Brown  Shoe  Co.  >. 
Whitaker,  (Tex.  Civ.  App.)  23  8.  W.  520;  Same 
T.  Kdlain,  Id.  524;  Same  v.  Cameron,  Id.  526; 
&ime  V.  Sanger,  Id. 

10.  Though   a  creditor  may   take   security, 
even   when  he  knows  that  it  will  delay  the 
V.2J18.W.— 74 


debtor's  other  <»'editon,  and  that  the  debtor'* 
purpose  is  to  hinder  such  other  creditors,  pro- 
vided the  creditor  does  not  partidpate  in  tli» 
fraudulent  purpose  of  his  debtor,  still  there- 
was  no  error  in  instructing,  if  the  debtor  gave 
a  note  and  trust  deed  to  the  creditor  with  in- 
tent to  hinder  his  creditors,  and  the  creditor 
knew  of  such  intent,  and  aided  or  "in  any  man- 
ner" assisted  him  in  carrying  out  such  fraudu- 
lent intent,  the  security  would  be  void.  Black,. 
C.  J.,  and  Brace  and  Macfarlane,  JJ.,  dissent- 
ing.—Alberger  V.  White,  (Mo.  Sup.)  23  S.  W. 
92. 

11.  There  is  no  error  in  an  instruction  that 
if  the  debtor  made  the  instruments  with  Snteut 
to  hinder,  delay,  or  defraud  his  creditors,  andt 
the  secured  creditor  knew  this,  and  "partici- 
pated in  such  intent,"  in  any  manner,  the  in- 
struments would  be  void,  though  the  creditor 
had  a  valid  debt  secured  thereby.  Black,  C.  J., 
and  Brace  and  Macfarlane,  JJ.,  dissenting. — 
Alberger  v.  White,  (Mo.  Snp.)  23  8.  W.  02. 
Confidential  relations. 

18.  PlainUfts,  Judgment  creditors  of  the  firm 
of  8.  &  U.,  sued  to  set  aside  a  deed  from  8. 
and  his  wife  to  her  grand^augfater,  R.'s  dangh- 
ter.  8.  A  R.,  merchants,  had  been  closed  np 
on  attachments  in  1882,  having  bought  largely 
on  credit  and  sold  for  cash,  of  wiiich  some  deal 
was  unaccounted  for.  The  same  year  these  ioti> 
had  been  bought  in  the  name  of  Mrs.  8.,  and 
8.  &  R.  had  built  on  them  a  dwelling,  whidt 
they  occupied  with  their  families.  Just  before 
judgment  in  the  attachment  suits  Mrs.  8.  and 
B.  gave  a  deed  of  trust  on  the  lots  to  R.'8  sis- 
ter O.,  who  admitted  that  she  took  it  to  pro- 
tect the  house  from  the  creditors.  The  dwell- 
ing and  8.  &  R.'s  storehouse  were  sold  nnder 
the  judgments,  and  bid  in  in  G.'s  name  by  one 
acting  nnder  instructions  from  8.,  who  fold 
him  where  to  get  the  money.  8.  had  deposited 
this  money  himself.  Thereafter  S.  &  K.  oc- 
cupied the  house  without  rent,  rented  ont  the- 
storehouse,  and  controlled  it.  In  188.S,  0.„ 
without  actual  consideration,  conveyed  the- 
house  to  Mrs.  S.  The  deed  was  recorded  ini 
1887,  when  O.,  for  like  value,  released  the- 
trust  deed.  Soon  after,  the  S.'s,  without  con- 
sideration, made  the  deed  in  suit.  It  ap- 
peared that  since  their  failure,  both  8.  and  K. 
had  done  business,  requiring  capital,  in  other 

rple's  names;  that  all  the  transactions  witb< 
were  arranged  by  them,  G.  signing,  as  die- 
said,  without  asking  questions.  Held,  that  a 
finding  for  plaintiffs  was  supported  b/ the  ev- 
idence.—Baum  V.  Saner,  (Mo.  Sup.)  23  8.  W. 
147. 

18.  Where  a  husband  receives  money  fronf 
his  wife  under  an  agreement  to  invest  it  in 
land  for  her  benefit,  which  he  docs  not  do,  and' 
he  afterwards  conveys  land  to  a  third  persom 
in  consideration  that  the  grantee  pay  certain 
indebtedness  of  the  grantor,  and  under  an 
agreement  that  the  grantee,  when  reimbursed) 
for  the  money  paid  out  on  such  indebtedness, 
will  convey  such  land  to  the  wife,  the  land  can- 
not, as  against  the  wife,  be  subjected  to  the- 
payment  of  a  judgment  against  the  husbandj. 
though  he  repaid  the  grantee  the  money  paidl 
out  by  the  latter  for  bis  benefit.— Blair  v.  Mat- 
thews, (Ky.)  23  8.  W.  874. 

14.  One  of  the  vendees  in  the  Ull  of  sale- 
of  an  insolvent  vendor  was  a  ward  of  the  ven- 
dor, who  hod  used  her  funds  in  his  businem; 
and  had  made  no  return  to  the  probate  couK 
since  his  appointment.  The  vendees  were  re- 
quired to  ^ve  full  receipt  for  their  entire 
daims,  and  the  goardian  attempted  to  pay  ofE 
his  ward  in  that  way,  though  the  property  was 
not  sufficient  to  pay  the  fall  amount  of  tUe- 
daims.  There  was  no  proof  that  any  probat(> 
court  had  passed  on  and  approved  the  acts  of 
the  guardian,  but  when  the  ward  came  of  age- 
he  adopted  all  acts  done  by  his  guardian  in  tbe- 
matter  in  his  behalf.  HcU,  that  the  sale  to  the- 
ward  was  illegal,  and  that  he  acquired  no  title. 
Cabell  V.  Shoe  Co.,  16  8.  W.  811,  81  Tex.  104, 
followed.— Hamilton-Brown  Shoe  Go.  v.  Wfait- 
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«k«r,  <Tez.  Gir.  App.)  28  S.  W.  620;  Sam«  ▼. 
Krilam,  Id.  624;  Same  v.  Cameron,  Id.  525; 
Same  t.  Banger,  Id. 

JSvidenoe. 

Ifi.  In  an  action  for  damages  for  wrongful 
attachment  plaintiffs  claimed  title  under  a  bill 
of  sale  by  defendant  in  attachment  suit.  One 
of  plaintiffs,  wife  of  such  vendor,  claimed  that 
her  husband  owed  her  for  money  loaned  him 
from  her  separate  estate.  The  evidence  showed 
that  after  her  marriage  she  sold  200  acres  of 
land,  that  the  proceeds  were  loaned  to  her  hus- 
band, and  that  the  consideration  for  the  con- 
veyance to  her  by  the  bill  of  sale  was  the  debt 
thus  contracted.  Bdd,  that  the  record  of  the 
wiU  of  the  wife's  father  was  admissible  to 
show  that  the  land  in  question  was  devised  to 
Her  by  the  will.— Hamilton-Brown  Shoe  Co.  v. 
Whitaker,  (Tex.  Civ.  App.)  23  S.  W.  620;  Same 
▼.  Kellam,  Id.  624;  Same  t.  Cameron,  Id.  525; 
Same  r.  Sanger,  Id. 

16.  In  an  action  by  creditors  of  M.  to  set 
adde  conveyances  of  land  by  M.  to  L.  and  by 
li.  to  F.,  plaintiffs  alleged  that  such  parties, 
aU  of  whom  were  defendants,  had  conspired  to- 
gether to  defraud  li.'s  creditors.  Plaintiffs  had 
levied  an  attachment  on  the  land,  and  on  three 
mnlee  belonging  to  H.,  and  one  of  the  mules 
was  missing  at  the  time  of  the  sale,  which  oc- 
carred  a  few  months  after  the  conveyance  to 
Ti.  It  was  stated  by  M.  that  !>.  had  borrowed 
■nek  mule  and  ridden  it  off.  There  was  evi- 
deace  of  fraudulent  dispositions  of  property  by 
M.  previous  to  his  failure.  HM,  that  evidence 
was  admissible  to  show  that  about  the  time  the 
mule  was  missing  L.  had  it  In  his  possession  in 
another  county,  and  sold  it  to  the  witness.— 
Faat  V.  AVillis,  (Tex.  Civ.  App.)  23  S.  W.  90. 

Burden  of  proof. 

17.  In  an  action  for  the  va.ue  of  goods  seised 
by  defendants  under  attachment  against  one 
from  whom  plaintiff  had  purchased  them,  in 
'Which  defendants  answer  that  the  sale  was  in 
fraud  of  creditors,  plaintiff  may  rest  on  his  bill 
of  sale  until  defendants  liave  proven  facts  show* 
iug  fraud,  the  burden  of  proof  being  on  them. — 
<ir«athouae  v.  Moore,  (Tez.  Civ.  App.)  28  S. 
W.  226. 

8affiolenoy> 

18.  The  assignment  of  a  contract  with  a 
<4ty  will  not  be  set  aside  on  the  ground  that  It 
is  fraudulent  as  to  the  assiirnor's  creditors, 
where  assignee,  who  was  surety  on  the  assign- 
or's bond  to  the  city  for  faithful  performance, 
testifies  without  contradiction  that  he  took  the 
aiHsignment  solely  to  protect  himself  from  loss, 
the  assignor  having  been  unable  to  perform  the 
contract,  and  no  evidence  of  fraud  is  triven  ex- 
cept an  attempt  to  show  that  the  assignor  was 
insolvent  at  the  time  of  the  assignment. — ^Alamo 
Oment  Co.  v.  City  of  San  Antonio,  (Tex.  Civ. 
App.)  23  S.  W.  449. 

Jnstructions. 

lit.  In  an  action  to  set  aside  deeds  to  de- 
fendant on  the  ground  that  they  were  in  fraud 
of '  the  grantor's  creditors,  there  was  evidence 
t.hat  the  grantor  had  acted  honestly,  and  there 
was  also  evidence  of  a  state  of  facts  which, 
if  established,  would  show  constructive  fraud. 
Plaintiff  propounded  special  issues  as  to  such 
facts.  The  court  submitted  the  special  issues, 
and  also  charged  that,  unless  the  jury  should 
tind  that  the  deeds  were  made  for  the  purpose 
of  defrauding  the  grantor's  creditors,  and  de- 
fendant knew  it  at  the  time  he  took  the  deeds, 
they  must  find  for  defendant.  BM,  that  the 
charge  was  erroneous,  as  leading  the  jury  to 
believe  that  they  must  first  find  the  fraudulent 
purpose  on  the  grantor's  part,  b^ore  the  facts 
contained  in  the  raecial  issues  could  have  any 
effect.— Weiss  v.  Dittman,  (Tex.  Civ.  App.)  & 
8.  W.  22'.». 

iW.  Where  the  court  properly  charges  that  if 
the  grantors  of  a  leasehold  interest  were  in  fail- 
ing circumstances,  and  made  the  transfer  with 
intent  to  defraud  their  creditors,  and  their  in- 


I  tent  was  known,  or  could  have  bean  known,  to 
the  grantees,  tlie  transfer  is  vind.  it  is  mislead- 
ing to  add  that  "on  this  question  yoa  should 
find"  against  the  grantees,  "altlioagh  said 
transfer  was  made  for  good  and  valuable  con- 
sideration."—Le  Donx  T.  Johnson,  (Tex.  Civ. 
App.)  23  S.  W.  002. 

81.  C.  sold  to  W.  his  buiinesa.  W.  paid 
some  cash,  gave  his  not^  agreed  to  assume 
existing  obligations,  turned  over  the  accounts 
due,  and  agreed  to  pay  half  the  loss  on  the  ac- 
counts not  collected.  As  collateral  security  for 
these  obligations,  W.  gave  to  C.  a  note  secured 
by  deed  of  trust  on  the  stock.  It  was  con- 
tended by  creditors  that  there  was  frandnlcBtly 
included  in  the  note  more  tlian  the  amount  of 
all  these  obligationB.  Bdd,  that  an  instmction 
that  though  C.  had  a  right  to  take  a  note,  se- 
cured on  the  property  of  W.,  for  "any  bona 
fide  debt  of  W.  to  him,"  whether  due  or  to 
become  due,  yet  if,  at  the  time  the  note  and 
deed  were  executed,  W.  was  indebted  to  oth- 
ers, and  the  note  was  for  a  larger  amount  than 
W.  owed,  or  was  liable  for,  to  C,  and  both 
knew  this,  then  the  note  and  deed  were  fraud- 
ulent as  to  such  creditors,  was  not  open  to  the 
construction  that  C.  could  not  be  secured  by 
siich  note  and  mortgage  against  the  old  obliga- 
tious  which  W.  had  assumed. — ^Alberger  v. 
White,  (Mo.  Sup.)  23  S.  W.  02. 

Criminal  proaadntion — Indictmaut. 

1.  An  indictment  for  permitting  a  game  of 
dice  to  be  played  at  a  storehouse  in  defendant's 
control  need  not  allege  that  defendant  knowing- 
ly permitted  the  game  to  be  played. — Stringfel- 
low  T.  State,  (Tex.  Cr.  App.)  V3  S.  W.  8B8. 
Wagers — UabUlty  of  atakeholdera. 

3.  A  wager  on  the  resnlt  of  an  election  ia 
illegal,  null,  and  void  as  between  the  parties: 
and  the  stakeholder,  who  is  not^ed  by  one  of 
the  parties  not  to  pay  over  the  money  to  hia 
advetsaiT,  after  the  result  of  the  dectSoa  kas 
become  known,  but  before  an  actual  paymesit 
has  been  made,  cannot  defeat  an  action  by  sncji 
party  for  its  recovery,  since  in  such  case  there 
IS  a  disaffirmance  of  the  wagering  contract  b^ 
foM  it  lias  become  executed.— Lewy  ▼.  Craw- 
ford. (Tex.  Civ.  App.)  23  8.  W.  1041. 

GARNISHMENT. 

See,  also,  "Attachment;"   "Bxecation.'* 

Discharge  of  garnishee — On  defendanfa 
answer. 
1.  The  answer  of  a  corporation,  as  gar- 
nishee in  an  action,  stated  facts  showing  that 
certain  shares  of  corporate  stock  were  com- 
munity property  of  defendant  and  his  wife. 
and  defendant's  answer  denied  this,  and  averred 
that  the  stock  was  the  separate  property  of  Us 
wife,  Beld,  that  it  was  error  to  discharge  the 
garnishee  on  defendant's  answer,  withoot  hear- 
ing evidence  in  support  thereof.— Waco  State 
Bank  v.  Stephenson  Mannf  g  Co.,  (Tex.  Civ. 
App.)  23  S.  W.  234. 
Attomey'a  fees. 

'i-  Where  the  answer  of  a  garnishee  admits 
an  indebtedness  to  the  principal  defendant,  and 
judgment  is  rendered  therefor,  the  garnishee  ia 
uot  entitled  to  recover  an  attomey|s  fee  from 

?laintifl,  as  Sayles'  Civil  St.  art.  210,  provides 
or  such  recovery  only  when  the  garnishee  i* 
discharged  on  his  answer.— Llano  Improvement 
&  Furnace  Co.  v.  Castanola,  (Tex.  Civ.  Aj3p-> 
23  S.  W.  1016.  ^^ 

aiFTB. 

Inter  tItos. 

A  mere  declaration  by  a  minor,  anee 
deceased,  that  he  wanted  his  steiiaiatber  te 
have  all  his  father's  land,  ia  not  snScieait  ta 
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«bow  a  gift  hj  the  minor  to  her  of  an  nn- 
1nc«t»d  land  certificate  owned  by  the  father 
at  his  death.— Harrey  ▼.  Carroll.  (Tex.  Giv. 
App.)  23  S.  W.  713. 

Qraad  Jury. 

'GompeHing  draggists  to  produce  preacriptions 
for  sale  of  liqaor,  aee  "Constltntional  Iiaw,"  4. 

Powers,  BQbpoena  duces  tecum,  see  "Witness." 
16. 

aXJABANTY. 

CioiMiderstioD. 

The  consideration  passing  between  the 
payee  and  the  malcer  of  a  note  is  not  sufficient 
to  uphold  a  guaranty  of  the  note,  made,  at  the 
solicitation  of  tlie  payee,  seyeral  weeks  after 
the  execution  of- the  note,  where  such  guaranty 
was  no  part  of  the  inducement  to  its  execution. 
—Baker  t.  Wahrmnnd,  (Tex.  (St.  App.)  23  8. 
W.  1023. 


QXTABDIAK  AND  WABD. 

See,  also,  "Infancy." 

Declaration  of  guardian  as  to  appointment.  Me 
"EWdence,"  &.     • 

Appointment  of  guardian. 

1.  The  jurisdiction  of  the  county  coort  to 
appoint  guardians  for  minors  does  not  accrue 
until  the  death  of  one  or  both  of  the  minor's 
paroits,  his  natural  guardians. — Jordan  t.  Jor- 
dan, (Tex.  CiT.  App.)  23  S.  W.  631. 

3.  Rot.  St.  art.  2506,  permits  a  minor  of 
14  or  more  to  select  a  guardian,  except  where 
the  surviving  parent  has  appointed  a  guard- 
Ian;  and  article  2610  permits  such  minor  to 
change  his  guardian,  with  the  same  exception. 
BM,  that  such  a  minor's  expreased  desire  to 
«xchange  the  guardianship  of  one  parent  for 
that  of  the  other  does  not  anthorise  tlie  county 
court  to  grant  guardianship  of  his  person  to 
the  former,  after  the  district  court,  in  its  de- 
cree of  divorce  betwoen  the  parents,  has 
awarded  him  to  the  latter.— Jordan  t.  Jordan, 
<Tex.  Civ.  App.)  23  8.  W.  631. 
Fower  of  gnttrdlan — To  contract. 

8.  Under  Act  Tex.  May  20,  184S,  making 
it  the  dcty  of  a  guardian  to  take  care  of  and 
manage  his  ward's  estate  as  a  prudent  man 
would  his  own,  a  guardian  had  a  right  to  em- 
ploy a  person  to  hunt  np  and  locate  hw  wards' 
ancestor's  head-right  certificate,  in  considera- 
tion of  an  interest  in  the  land  located,  without 
special  authority  from  the  probate  court.  Fol- 
lowing_Wren  v.  Harris,  14  8.  W.  e06,  78  Tex. 
348.-%llU  T.  Stone,  (Tex.  Civ.  App.)  23  B. 
W.  406. 
Submission  to  arbitration. 

*■  A  guardian  has  no  power  to  make  a 
submission  to  arbitration  for  his  wards  whm 
he  is  interested  adversely  to  them  in  the  sub- 
ject-matter of  the  arbitration. — Fortune  v.  Kll- 
lebrew,  (Tex.  Sup.)  23  S.  W.  976. 

Claims  against  ward — Presentation. 

6.  A  claim  against  the  ancestor  of  minor 
heirs  need  not  be  verified  and  presented  to  the 

giardian  as  a  precedent  to  suit  against  him.— 
uchanan    v.  TThompson's    Heirs,    (Tex.    Civ. 
App.)  23  8.  W.  328. 

Sale  of  ward's  realty. 

O.  One  for  whom  land  was  devised  in 
trust  for  life,  with  remainder  for  his  chiidren, 
after  qualifying  as  their  guardian,  with  the 
trustee  petitioned  for  sale  of  part  of  the  land 
to  obtain  means  to  repair  the  homestead  on 
the  remaining  tract,  the  remainder-men  not  he- 
ing  made  parties  to  such  proceeding,  fletd, 
that  the  sale  of  such  part  under  the  judgment 
of  the  chancellor  was  void  as  to  the  remunder- 
men.  since  the  chancellor  was  authorised  I^ 
statute  to  order  sale  on  the  petition  of  a  guard- 


ian only  for  purposes  of  reinvestment.— H«M 
V.  Bradley,  (Ky.)  23  S.  W.  372. 
Setting  aside. 

7.  Though  the  sale  was  void  as  to  the  ra- 
mainder-men,-  still,  the  value  of  the  remainder 
interest  in  the  remaining  tract  having  been  en- 
hanced by  the  expenditure  thereon  of  the  pro- 
ceeds of  the  part  sold,  and  they  having  re- 
ceived the  fnll  benefit  of  this  by  selling  the  re- 
maining tract,  they  should  not  be  allowed  to 
recover  the  part  sold  under  the  void  judgment 
of  the  chancellor  without  accounting  to  the 
purchaser  for  the  amount  his  money  enhanced 
the  value  of  their  interest.— Hays  v.  Bradley, 
(Ky.)  23  S.  W.  372. 

Habeas  Oorpus. 

In  extradition  proceedings,  see  "Extradition." 

Handwriting. 

Proof  of,  see  "Evidence,"  67,  68. 

Harmless  Srror. 

See  "Appeal,"  76-86;    "Criminal  Law,"  102- 
110. 

Hearsay  XMdence. 

Bee  "Evidence,"  11,  12. 

HXGHWAYB. 

See,  also,  "Eaaementa." 

Adverse  possession  of  land  dedicated  for  atreet, 

see  "Adverse  Poaseerion,"  4. 
DedlcaUon  of,  see  "Dedication,"  2. 
incnmbrance   of   homestead,    see   "Hoae- 

Btead,"  la 
Defective  streets,  see  "Munidpal  Corporationa," 

6-12. 

User  and  presorlptlon. 

1.  The  mere  fbct  that,  after  a  fence  divid- 
ing a  strip  of  land  from  the  street  disappeared, 
a  private  individual,  not  the  owner  of  tne  land, 
for  his  own  purposes,  laid  a  sidewalk  thereon, 
whJch  was  used  by  the  public,  does  not  show 
adverse  user,  so  that  the  city  can  claim  by 
prescription  where  it  never  made  any  claim  t^ 
the  property,  and  exercised  no  control  or  man- 
agement of  it — City  of  San  Antonio  v.  Sullivan. 
(Tex.  Civ.  App.)  23  8.  W.  807. 

Establishment  by  statutory  proceed* 
tags. 
1.  Where  a  road  is  opened  through  private 
land,  in  arriving  at  the  damage  to  the  land,  the 
l>enefits  and  injuries  which  the  owner  sustains 
in  common  with  the  community  generally,  and 
which  are  not  peculiar  to  the  land,  should  not 
be  considered. — ^Parker  County  v.  Jacluon,  (Tex. 
Civ.  App.)  23  S.  W.  924. 
Damages  caused  by  alteration. 

li.  Where  a  road  of  the  third  class  through 
a  person's  land  is  changed  to  one  of  the  second 
dasa,  the  measure  of  damages  is  tiie  value  of 
the  additional  land  taken,  and  the  depreciation 
in  value  of  the  remainder  canaed  br  the  change; 
and  it  is  error  to  chane  that  the  jury  shall  as- 
certain, as  elements  of  damage,  the  reasonable 
cost  of  erecting  fences,  and  providing  facilitiea 
for  watering  stock,  that  may  ne  rendered  neces- 
sary by  the  change,  the  evidence  of  such  neces- 
sity being  only  admissible  to  show  the  lessened 
value  of  the  land. — Parker  County  v.  Jackson, 
(Tex.  Civ.  App.)  23  S.  W.  924. 

HOMESTEAD. 

Homestead  donations,  see  "Public  Lands,"  12- 

15. 
Levy  of  attachment  on  homestead,  see  "Attacb>- 

ment,"  4. 
Mechanics'  Uens,  see  "Medtanics*  Liens,"  4. 
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cbased  the  lot  for  the  purpose  of  a  homestead, 
iahd  that  he  immediately  took  possession  there- 
of, and  inclosed  it  with  a  good  and  substan- 
tial fence,  and  planted  shade  trees,  cleared  the 
lot  preparatory  to  building  a,  house  thereon, 
and  caused  the  plans  and  specifications  to  be 
made  by  an  architect,  are  sutiicient,  as  against 
a  demurrer,  to  show  that  the  lot  was  plaintifTs 
hometAead,  the  fact&  if  true,  not  being  insuffi- 
cient as  a  matter  of  law  to  show  intention  to 
occupy  the  same  as  a  homestead. — Gallagher  t. 
Keller,  (Tex.  CiT.  App.)  23  S.  VV.  296. 

Snforoement  of  right— Fleadiug. 

8.  A  petition  to  enforce  a  homestead  right 
in  a  lot  as  against  a  purchaser  at  an  execution 
sale  is  not  fatally  defective  because  it  does  not 
allege  that  its  value  did  not  exceed  $5,000. — 
Gallagher  t.  Keller,  (Tex.  GiT.  App.)  23  S. 
W.  296. 

8.  A  petition  to  remove  a  cloud  on  the  title 
to  land  claimed  by  plaintiff  as  a  homestead, 
created  by  a  sherifF's  deed  to  a  purchaser  at 
an  execution  sale,  is  not  demurrable  on  the 
ground  that  it  fails  to  disclose  in  what  manner 
the  existence  and  record  of  the  deed  constitute 
a  cloud.— Gallagher  t.  Keller,  (Tex.  Civ.  Ak>.) 
23  S.  W.  290. 

Property  in  which  right  may  be  claimed. 

i.  The  owner  of  a  homestead  pulled  down 
the  old  reeid^ce  tltereoOi  and  in  part  with  the 
material  thereof  built  a  new  residence.  Hdd, 
that  the  residence  was  an  "improvement,"  and 
subject  to  a  debt  created  before  its  erection, 
under  Gen.  St.  c  38,  art.  13,  {  16.— Butler  v. 
Davis,  (Ky.)  23  &  W.  220. 
Extent. 

6.  Where  a  debtor,  owning  84  acres  of 
land,  exchanges  20  acres  for  a  smaller  tract, 
on  which  there  is  a  house,  and  moves  into  it, 
bis  residence  lot  and  the  remaining  01  acres, 
connected  by  a  passway  150  yardn  in  length, 
constitute  one  tract,  which  he  is  entitled  to  hold 
as  his  homestead  if  less  than  $1,000  in  value.— 
Slaughter  t.  Kam,  (Ky.)  23  S.  W.  791. 

S.  Where  the  owner  of  a  block,  on  one  end 
of  which  he  has  built  a  home,  divides  the  rest 
into  lots,  and  sells  one  of  them,  dividing  the 
residence  lot  from  the  others,  the  latter  are 
not  part  of  the  iMmestead.— CuUum  t.  Price, 
(Tex.  CiT.  App.)  23  S.  W.  711. 

Surviving  membera  of  family. 

7.  D.  lived  with  her  grandmother,  who 
had  been  deserted  by  her  huslmnd,  on  prem- 
ises which  were  the  grandmothers  separate 
Moperty,  and  held  by  her  as  a  homestead. 
Rer  grandmother  had  cared  for  her  as  her 
own  diild  from  infancy,  while  her  own  moth- 
er, the  grandmother's  daughter,  being  also  de- 
serted, nad  been  unable  to  provide  her  a 
home,  but  had  worked  around  from  honse  to 
boose.  Bdd,  that  D.  was  a  constituent  member 
of  her  grandmother's  family,  and  could,  on  the 
latter's  decease,  continue  to  use  the  home- 
stead.—Clark  V.  Goins,  (Tex.  Or.  App.)  23  B. 
W.  703. 

Title  of  widow. 

8.  Where  the  law  In  force  at  an  intestate's 
death  vested  in  the  surviving  wife  and  minor 
children,  when  the  estate  was  insolvent,  an 
absolute  title  in  the  homestead,  they  would 
take  equal  interests  therein,  and  on  the  death 
of  the  widow,  who  was  the  second  wife  of  in- 
testate, her  child  inherited  her  share  to  the  ex- 
clusion of  the  children  by  the  first  wife.  — 
Gaines  v.  Gaines,  (Tex.  Civ.  App.)  23  S.  W. 
465. 

Bights  of  children. 

9.  Where  a  widow  and  her  minor  child 
abandoned  the  homestead,  the  fact  tkat  such 
child's  guardian,  without  order  of  court,  rented 
out  the  land  and  collected  rents  therefor,  and 


wara    to  occupy   ine   lana    as   a    uomeBieao.    m» 
provided  by  Const,  art.  16,  {  52,  to  the  exclusion 
of   the    other    heirs    of    intestate. — Gaines    v. 
Gaines,  (Tex.  Civ.  App.)  23  8.  W.  4®. 
Bights  of  heirs. 

10.  Where  a  gr\ndmother  dies  leaving  a 
homestead  and  a  dau^ter,  and  also  a  grand- 
daughter who  was  a  constituent  member  of  her 
(the  grandmother's)  family,  the  property  Test* 
in  the  daughter  as  legal  heir,  tree  Ctom  de- 
ceased's debts,  and  subject  only  to  the  grand- 
daughter's right  of  occupaticm,  and  the  dangfater 
has  a  right  to  object  to  the  approval  of  a  sale 
of  the  premises  by  deceased's  administrator. — 
Clark  V.  Coins,  (Tex.  Civ.  App.)  23  a  W.  703. 
Abandonment. 

11.  Where  a  married  man  remove*  with  hia 
family  from  his  homestead  to  a  neighboring 
town,  to  act  as  tax  collector,  and  at  the  ex- 
piration of  his  term  keeps  an  hotel  in  another 
city  for  several  months,  and  later  a  batcfacr 
shop,  he  has  abandoned  his  homestead. — ^Hat- 
angly  V.  Berry,  (Ky.)  23  S.  W.  215. 

13.  Intestate  died  insolvent,  leaving,  him 
snrriving,  three  minor  children  by  his  first  wife. 
his  second  wife,  and  one  child  by  her,  part  of 
his  land  being  set  aside  to  the  wife  and  their 
child  for  homestead.  Shortly  after  his  death 
his  wife  left  such  land,  and  lived  in  another 
county  till  her  death.  HHd,  that  tlie  wife  had 
abandoned  her  homestead,  and  tliat  her  child 
acquired  no  homestead  right  by  the  prior  orcn- 
paucy  of  hw  mother. — Gaines  y.  Gkunes,  (Tex. 
Civ.  App.)  23  8.  W.  465. 

18.  A  man  sold  and  conveyed  land  which  lie 
and  his  wife  had  occupied  as  a  homestead. 
Two  weeks  before  the  sale,  he  and  his  family 
had  moved  away  from  the  premises,  and  his 
wife  consented  to  such  removal,  but  she  favor^ 
ed  a  lease  of  the  land,  and  not  a  sale,  and 
hence  did  not  j<dn  in  the  deed.  She,  however. 
had  no  intention  to  return  to  the  land  witliooi 
her  husband,  and  he  had  frequently  expressed 
his  intention  not  to  return.  The  husband 
bonght,  with  part  of  tlie  proceeds  of  sale,  some 
lots,  which  were  exempt  from  liability  to  cred- 
itors as  oonstituting  a  homestead,  though  the 
family  lived  for  a  time  in  a  rented  hooae;  and 
subsequently  he  leased  for  five  years  a  large 
farm,  on  which  he  died.  BeO,  that  the  home- 
stead was  abandoned  by  both  husband  and 
wife  before  the  sale.— Nash  v.  Herring,  (Tex. 
Civ.  App.)  23  S.  W.  739. 
Mortgages  and  oonveyanoes. 

14.  A  defense  of  homestead  will  not  avail 
on  foreclosure  of  a  mortgage  where,  at  the  time 
of  its  execution,  the  land  was  not  part  of  the 
homestead.— McCandless  v.  Freeman.  (Tex.  CSv. 
App.)  23  S.  W.  1112. 

16.  Where  a  purchaser  of  land  execatea  liis 
notes  for  the  deferred  payments,  which  ex- 
pressly retain  a  vendor's  lien,  the  fact  that  Ite 
uses  the  premises  as  a  homestead  for  his  fam- 
ily will  not  invalidate  a  mortgage  executed  by 
him  alone  to  secure  other  notes  giv«i  b^  him 
in  renewal  of  the  vendor's  lien  notes  which  he 
was  unable  to  pay  at  maturity. — Baker  v.  Col- 
lins, (Tex.  Civ.  App.)  23  8.  W.  493. 

10.  A  mortgage  given  on  the  homestead  by 
an  unmarried  surviving  spouse  is  valid. — Kiol- 
bassa  v.  Haley,  23  8.  W.  253,  1  Tex.  CHv.  App. 
165. 

17.  Act  March  18,  1887,  provides  that  no 
conveyance  afFecting  the  homestead  siiail  be 
valid  unless  the  wife  joins  in  execnting  and  ac- 
knowledging it.  Act  April  13,  l8^  declare* 
that  all  such  conveyances  executed  since  Mardi 
18,  1887,  which  are  deficient  beeaose  not  exe- 
cuted and  acknowledged  in  accordance  with 
the  act  of  March  18th,  shall  l>e  as  valid  as 
though  such  act  had  never  been  passed.  HWii, 
that  where  the  name  of  the  wife  did  not  ap- 
pear in  the  granting  part  of  such  conveyance. 
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nor  anywhere  else  In  the  conyeyance.  except 
te  a  clause  deoluring  that  she  released  to  thei 
urantee  all  her  right  and  poasiblUty  of  dower, 
no  third  person  having  acquired  any  interest 
in  the  land  conveyed,  the  defect,  if  any,  was 
cured  by  the  act  of  April  13th.— Sidway  r.  Law- 
w)n,  (Ark.)  23  a  W.  648. 

Dedication  of  street  as  inonmbrance. 

18.  Conat.  1868,  art.  12,  {  2,  provides  that 
the  homestead  of  any  resident,  who  is  a  mar- 
ried man  or  head  of  a  family,  shall  not  be  in- 
cumbered while  owned  by  him.  BM,  that  a 
person  who  laid  off  his  homestead  into  blocks, 
lots,  and  streets,  for  the  purpose  of  sale,  but 
reserved  as  his  homestead  the  block  on  which 
his  residence  stood,  did  not  incumber  his  home- 
stead, in  violation  of  the  constitution,  by  dedi- 
cating the  streets,  as  laid  out,  to  the  city. 
Kienk  v.  Knoble,  3T  Ark.  298,  followed.— City 
«f  Little  Rock  v.  Wright.  (Ark.)  28  S.  W.  876. 

HOMICIDE. 

Itight  to  bail,  see  "Bail,"  1-S. 

Mnrder. 

1.  Defendant  and  another,  the  only  per^ 
sons  present  when  deceased  was  killed,  swore 
that  deceased  was  trying  to  get  at  defendant 
around  a  certain  tree,  and  was  cutting  at  him 
-n-itii  a  large  knife;  that  defendant  did  not  fire 
until  he  had  retreated  from  the  tree,  followed 
by  deceased.  Other  witnesses  testified  that, 
while  they  saw  tracks  on  defendant's  side  of 
the  tree,  there  were  none  on  the  other  side  be- 
tween deceased's  body  and  the  tree,  a  space  of 
15  feet,  though  the  ground  was  soft.  A  knife 
was  lying  loose  in  deceased's  hand.  Held,  that 
a  verdict  of  guilty  was  sustained  by  the  evi- 
dence.—Nelson  V.  Commonwealth,  (Ky.)  23  S. 
"W.  'MO. 

8.  On  a  prosecution  for  mnrder  it  appeared 
that  a  farmhouse,  in  which  deceased  and  her 
mother  lived,  was  destroyed  about  10  o'clock 
P.  M.  by  fire,  and  their  bodies  taken  from  the 
ruins  in  a  much  charred  condition,  but  showing 
signs  that  murder  bad  been  committed  before 
the  fire  took  place.  Tracks  were  found  in  the 
anow,  leading  from  a  strawstack  to  the  house, 
jiloHg  which  straw  was  scattered,  as  if  some 
had  been  carried  to  the  house  in  order  to  stort 
a  fire.  There  were  other  tracks  leading  from 
the  house,  which  were  Immediately  followed 
up,  and  which  led  to  a  railroad  yard,  where  n 
man  was  seen,  who  was  identined  as  defend- 
ant. This  man  was  followed  to  a  point  near 
4iu  hotel,  and  on  inquiry  there  it  was  found  that 
<3efendant  had  just  registered.  When  found  in 
his  room  his  clothes  were  drabbled  with  snow 
and  mud,  and  when  told  that  a  house  and  its 
occupants  had  been  burned  he  said  that  he  had 
not  been  to  the  country  that  night,  though  he 
had  not  been  told  that  the  house  was  in  the 
■country.  There  was  evidence  that  defendant, 
who  had  at  times  lived  at  the  farmhonse,  had 
had  improper  relations  with  the  mother,  had 
tried  to  have  an  abortion  committed,  and  had 
said  that  the  child  would  "have  to  be  gotten 
rid  of,"  and  after  the  fire  a  foetus  was  found 
in  the  cellar  of  the  burnt  house.  Defendant 
was  at  the  bouse  on  the  afternoon  «>f  the  day 
■on  which  the  crime  was  committed,  and  later 
was  seen  in  a  neighboring  town,  and  after  8 
o'clock  he  was  seen  leaving  the  town,  and  go- 
ing in  the  direction  of  the  house,  add,  that 
•defendant  was  properly  found  guilty. — State  v. 
Howell,  (Mo.  Sup.)  23  S.  W.  2&. 

8.  Where  the  evidence  of  defendant's 
brother,  an  eyewitness,  and  of  the  person  who 
-did  the  killing,  and  of  defendant,  who  is  char- 
ged merely  with  aiding  and  abetting,  shows 
that  defendant  did  not,  by  word  or  act,  aid, 
abet,  or  assist  the  person  who  did  the  killing, 
«nd  the  other  evidence  tends  to  corroborate 
rather  than  to  contradict  the  statements  of 
such  witnesses,  a  verdict  of  guilty  is  not  sup- 


ported by  the  evidence.— State  v.  Rector,  (Mo. 
Sup.)  23  S.  W.  1074. 

4.  Defendant's  confession  was  that  he  bad 
met  deceased,  a  young  woman,  and,  after  walk- 
ing together,  they  stopped  at  a  gate  and  talked; 
that  deceased  quarreled  with  him  about  an- 
other man,  told  him  she  would  cut  his  throat, 
drew  a  knife  on  liim  to  do  so,  and  defendant 
knocked  her  down;  that  she  got  up  and  struck 
at  him  with  the  knife;  that  defendant  took 
tlie  knife  away  from  her,  and  said,  "If  one  of 
us  has  got  to  die,  •  ♦  ♦  I  just  as  well  be 
hung  for  you  as  you  for  me,"  and  that  he  took 
the  knife  from  deceased,  and  struck  her  in  the 
throat.  Bdd  a  deliberate  killing,  without  ap- 
parent provocation  or  nece8sity.--State  t.  Rob- 
bison,  (Mo.  Sup.)  23  S.  W.  1066. 

5.  Defendant  was  convicted  of  mnrder  in 
the  second  degree.  It  appeared  that  a  few  min- 
utes after  the  release  of  defendant  from  an  ar- 
rest made  at  the  instance  of  deceased,  and 
while  he  was  standing  on  a  corner  with  friends, 
deceased  passed  by,  having  his  hand  in  his 
pocket.  Defendant  said  to  him,  "Howdy,  Alf  ?" 
and  deceased  replied,  "You  son  of  a  bitch,"  and 
started  to  turn  around,  at  the  same  time  at- 
tempting to  draw  his  hand  from  his  pocket, 
whereupon  defendant  shot  him.  After  defend- 
ant was  arrested,  in  reply  to  a  question  why  he 
had  killed  deceased,  he  replied  that  he  thought 
he  had  just  as  soon  kill  him  then  as  any  time. 
In  the  pocket  of  deceased  was  found  a  slung 
shot,  and  for  some  time  l>efore  the  killing  there 
had  been  hard  feeling  between  them,  and  each 
had  made  threats  against  the  other,  which  had 
been  communicated.  Held,  that  the  verdict  was 
not  against  the  weight  of  the  evidence.— State 
T.  Lewis,  (Mo.  Sup.)  23  8.  W.  1082. 

Manslaughter. 

6.  The  fact  that  an  aged  cripple  replies  to 
insulting  questions  asked  him  by  defendant,  a 

young  and  vigorous  man,  "none  of  your  d n 

business,"  and  shoves  defendant,  and  raises  his 
hand  as  if  to  strike  defendant,  does  not  reduce 
to  manslaughter  a  series  of  brutal  assaults  on 
the  old  man  by  defendant,  who  knocked  him 
down,  and  kicked  him  to  death;  and  defendant 
cannot  complain  of  a  verdict  finding  him  ;G:uilty 
of  murder  in  the  second  degree.-—State  v.  Kioss, 
(Mo.  Slip.)  23  S.  W.  780. 

7.  On  a  murder  trial,  evidence  that  de- 
ceased and  another,  armed  with  a  knife,  ad- 
vanced on  defendant,  warrants  an  instruction 
on  the  law  of  self-defense,  but  does  not  re- 
quire one  on  manslaughter. — Williams  v.  State, 
(Tex.  Cr.  App.)  23  S.  W.  793. 

8.  On  a  prosecution  for  murder,  there 
was  evidence  that  defendant  and  two  others, 
who  confessed  their  guilt,  were  together  on  the 
morning  of  the  day  of  the  killing,  armed  with 
guns  and  one  pistol,  which  latter  defendant 
had;  that  he  was  heard  to  say  that  the  matter 
would  be  settled  that  day;  and  that  they  went 
so  armed  to  a  house,  where  deceased  was  shot 
with  a  gun  and  a  pistol.  IfeU,  that  a  verdict 
of  manslaughter  was  authorized  by  the  evi- 
dence.— Brafford  v.  (Commonwealth,  (Ky.)  23  S. 
W.  590.  -  V-,  / 

».  On  a  trial  for  murder  it  conclusively  ap- 
peared that  deceased  was  killed  by  one  stroke 
of  a  knife,  and  that  a  brother  of  defendant, 
since  dead,  had  been  convicted  of  tiie  crime, 
after  confessing  on  his  trial  that  he  killed  de- 
ceased, declaring  that  it  was  done  in  self-de- 
fense. No  witness  for  the  prosecution  stated 
that  the  stab  was  inflicted  by  defendant,  but 
such  witnesses  agreed  generally  that  both  he 
and  his  brother  were  striking  at  deceased  with 
knives  at  the  time.  Several  witnesses  testified 
to  dying  statements  by  deceased  that  defend- 
ant's brother  killed  him,  and  10  or  more  disin- 
terested witnesses  testified  that  defendant  was 
not  present  Held,  that  a  verdict  of  manslaugh- 
ter should  be  set  aside.— Smith  v.  Common- 
wealth, (Ky.)  23  S.  W.  588. 

10.  Manslaughter  in  the  fourth  degree  be- 
ing the  intentional   killing  of  a  human  being 
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the  inT0liintu7  killing  of  another  by  a  weapon 
or  by  means  neither  cruel  nor  unusual,  in  the 
beat  of  pasaicKi,  in  any  case  other  than  jtistifl- 
abl«  homicide,— wher«  two  persons  ran  together 
to  the  scene  of  a  fight,  and  one  of  them,  shout- 
ing, "Shcot  them  down!"  threw  a  olub  at  a  per- 
son present,  which  knocked  him  down,  and  the 
other  grabbed  him  as  he  attempted  to  rise,  and 
struck  him,  the  two  may  be  equally  guilty, 
though  the  blow  which  caused  death  was  that 
recelTed  from  the  club  first  thrown. — State  t. 
Hermann,  (Mo.  Sap.)  23  S.  W.  1071. 

11.  The  court  charged  that  "if  defendant  and 
deceased  willingly  engaged  in  a  combat,  and 
fought  on  equal  terms,  *  *  *  and  defendant 
killed  deceased,  then  you  will  find  defendant 
guilty  of  manslaughter."  Held  proper. — Craig 
T.  State,  (Tex.  Cr.  App.)  23  S.  W.  1108. 

Manslaughter— AcoesBories. 

13.  A  finding  that  accused  was  acceasory  to 
the  killing  of  deceased,  and  guilty  of  man- 
slaughter, was  warranted  by  evidence  which 
showed  that  deceased  and  a  friend  went  to 
the  house  of  accused  to  play  cards  with  ac- 
cused and  D.;  that,  while  there,  notes  passed 
between  deceased  and  a  woman  with  whom  D. 
was  criminally  intimate;  that  D.  and  accused 
went  out  of  the  house  for  a  few  minutes;  that, 
on  their  return,  D.  got  into  trouble  with  de- 
ceased's friend,  knocked  him  down,  shot  him 
while  down,  and  then  shot  deceased;  that, 
when  the  trouble  began,  accused  rnaha<l  up- 
stairs, got  his  gun,  returned,  and  would  have 
shot  deceased,  but  was  prevented  by  the  wo- 
man; that  deceased  requested  accused  not  to 
shoot,  as  he  was  already  killed;  and  that  ac- 
cused said  he  would  not  hurt  him,  and  left  the 
house  with  D.— Sloan  v.  Commonwealth,  OCy.) 
23  S.  W.  676.  -  \    '  ' 

Bxoosable  homioide— Self-defense. 

18.  An  instruction  excusing  homicide  on  the 
ground  that  deceased  was  making  an  attack  on 
defendant  under  circumstances  indicating  an 
intention  to  take  life  or  do  great  bodily  harm, 
or  if  it  so  appeared  to  defendant  as  a  reasona- 
ble man,  and  the  circumstances  were  such  as 
to  excite  the  fears  of  a  reasonable  man,  is  too 
broad  and  unqualified,  as  it  must  appear  that 
the  danger  is  not  only  impending,  but  so  press- 
ing and  urgent  as  to  render  the  killingneces- 
sary.— Johnson  t.  State,  (Ark.)  23  S.   W.  7. 

14.  Where  defendant's  wrongful  acts  bring 
on  a  diihculty,  the  fact  that  he  is  an  officer, 
and  in  the  course  of  the  difficulty  attempts  to 
arrest  deceased,  will  not  avail  him  as  a  defense. 
-Johnson  v.  State,  (Ark.)  23  S.  W.  7. 

15.  An  instruction  denying  defendant  the 
right  of  self-defense  if  he  was  the  assailant, 
though  he  afterwards  abandoned  the  conflict  in 
good  faith,  and  did  not  kill  till  forced  to  do  so, 
is  erroneous.— Johnson  t.  State,  (Ark.)  23  S. 
W.  7. 

16.  The  fact  that  defendant  was  on  his  own 
premises  at  the  time  of  the  homicide  does  not 
render  erroneous  an  instruction  that  the  killing 
was  not  justifiable  on  the  ground  of  self-de- 
fense unless  defendant  bad  no  safe  means,  or 
apparently  safe  means,  of  protection,  but  to  kill 
deceased,  since  the  jury,  in  finding  defendant 
guilty  of  murder,  though  he  had  been  knocked 
down  by  deceased,  must  have  believed  that  he 
was  never  in  any  danger  from  which  he  was 
required  to  escape. — Johnson  v.  Commonwealth, 
(Ky.)  23  S.  W.  607. 

17.  Defendant  having  had  a  difficulty  with 
B.,  a  warrant  was  given  deceased,  a  constable, 
for  defendant's  arrest,  and,  stepping  into  a 
store  where  defendant  was,  deceased  threw 
up  bis  hands,  exclaiming,  "Don't  do  that." 
and  was  immediately  shot  and  killed  by  de- 
fendant. Defendant  claimed  that  he  thought 
that  deceased  was   B.,   who  he  had   been  in- 


him.  to  kill  him,  and  if,  believing  this,  be  shot 
to  save  his  own  life,  he  was  excaaable,  was 
as  favorable  to  defendant  as  he  had  a  riitht  to 
expect.— West  v.  Commonwealth,  (Ky.)  23  S. 

wTsea 

18.  On  a  trial  for  murder,  it  appeared  that 
defendant  feared  that  deceased  would  report 
him  to  the  federal  marshal  for  carrying  on  an 
illicit  still,  and  that  each  bad  threatened  to 
kill  the  other.  On  the  day  of  the  homicide, 
deceased,  wholly  unarmed,  was  with  others  at 
defendant's  still,  and  defendant  two  or  three 
times  challenged  deceased  to  strike  him.  De- 
ceased finally  did  so,  knocking  him  down,  but 
made  no  attempt  to  do  anything  further,  when 
defendant,  lying  on  his  back,  fired  his  pistol, 
killing  deceased.  Btid,  that  an  instruction  that 
the  IciUing  was  not  justifiable,  on  the  gronod 

I  of  self-defense,  if  defendant  brought  on  the 
I  difficulty  with  deceased,  "and  sought  his  life." 
i  was  not  misleading  as  authorizing  the  jury  to 
'  convict  if  the  difficulty  was  brought  on  by  de- 
'  fendant  innocently,  and  with  no  felonious  or 
j  unlawful  intent.  —  Johnson  y.  Commonwealtli. 
!  (Ky.)  23  S.  W.  507. 

19.  One  who  has  been  summoned  by  a  dtv 
I  uty  shpriff  to  aid  in  suppressing  diMirder  is  not 

bound  to  seek  means  of  escape  from  a  diMnr- 
derly  person  threatening  his  life  with  a  knife: 
nor.  having  been  forced  to  retreat,  is  he  in 
fault  for  returning  armed. — Cockrell  v.  Com- 
monwealth, (Ky.)  23  S.  W.   659. 

20.  An  icstruction  that  the  jury  may  acqnit 
if  they  believe  that,  when  defendant  shot,  he 
was  in  immediate  danger,  etc..  is  error,  as  it 
requires  the  jury  to  find  that  the  dancer  was 
real,  and  not  merely  apparent.  —  Cockrell  ▼. 
Commonwealth,  (Ky.)  23  S.  W.  659. 

\  31.  On  trial  of  an  officer  for  shooting  a  per- 
:  son  when  pursuing  him  to  make  an  arrest  for 
;  breach  of  the  peace,  it  was  error  to  charge  that 
I  if  the  officer  gave  deceased  reasonable  ground 
I  to  believe  that  he  intended  to  take  the  life  of 
I  deceased,  or  to  do  him  great  bodily  harm,  and 
deceased  thereupon  tried  to  shoot  the  officer,  to 
prevent  the  apprehended  danger,  the  officer 
could  not  avail  himself  of  the  threatening  con- 
duct of  deceased  as  a  ground  of  self-defense.— 
Doolin  v.  Commonwealth,  (Ky.)  23  S.  W.  663. 
32.  Defendant  and  deceased  were  fellow 
workmen,  and  deceased,  who  was  of  an  over- 
bearing nature,  interfered  with  defendant's 
work,  and  in  the  presence  of  the  workm«i 
placed  a  pistol  in  lus  drawer.  Shortly  before 
the  killing  he  threatened  to  kill  defendant,  and 
on  several  occasions  shoved  him  off  the  pave- 
ment when  he  met  him  on  the  streets.  HM, 
that  an  instruction  that  if  defendant,  at  the 
time  of  the  shooting,  in  good  faith  beliered, 
and  had  reasonable  grounds  to  believe,  that  he 
was  in  immediate  danger  of  loss  of  life  or  of 
great  bodily  harm  from  deceased,  he  might  use 
such  means  as  were  neoeasary,  or  apparently 
necessary,  to  protect  himself  from  impending 
daoger,  and  if,  in  so  doing,  he  shot  ana  killed 
deceased,  he  was  excusable,  embraced  the  law 
of  self-defense  as  applicable  to  the  facts. — 
Haverly  v.  Commonwealth,  (Ky.)  23  B.  W.  6di. 
23.  The^act  that  some  one,  after  an  old  mam 
had  been  twice  knocked  down  by  defendaat, 
c'llled  out  that  he  was  getting  his  gnn,  did  not 
give  defendant  the  right  to  again  attack  and 
jump  on  him,  without  even  looking  te  aee  if  he 
was  getting  or  had  a  pistol;  and  the  refusal  of 
the  court  to  instruct  on  the  law  of  self-defense 
was  proper. — State  t.  Kloss,  (Mo.  Sup.)  23  S. 
W.  780. 

84.  Where,  on  trial  of  a  person  for  will- 
fully and  maliciously  shooting  and  wounding 
another  with  intent  to  kill  him,  the  testimiHiy 
shows  a  mutual  combat,  in  which  both  parties 
were  anxious  to  engage,  it  la  error  to  tpre  in- 
sti-nct  ions  which  make  the  guilt  of  defendaur 
ilei>end  on   whethw  or  not  he  brought  on  the 
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altercarion.— Watson  t.  Commonwealtli,  (Ky.) 
23  a  W.  666. 

95.  The  court  defined  a  cause  justifying  hom- 
icide as  "a  serious  personal  conflict,  in  which 
Hn'eat  injury  is  inflicted  by  the  person  killed, 
by  means  of  a  weapon  or  instrument  of  Tio- 
leuce,  or  means  of  great  superiority  of  personal 
strength,  although  the  person  guilty  of  the 
homicide  was  the  aggressor,  provided  such  ag- 
gression was  not  made  with  intent  to  bring  on 
a  conflict  for  the  purpose  of  killing."  netd 
prwer.— Craig  v.  State,  (Tex.  Cr.  App.)  23  S. 
W.  U08. 

26.  It  is  error  to  iuntruct  that  the  jury  are 
not  authorized  to  acquit  on  the  ground  of  self- 
defense  if  they  believe  from  the  evidence  that 
defendant  Toluntarily  sought  or  brought  on  or 
invited  the  combat  or  difficulty  in  which  de- 
ceased lost  his  life,  or  that  he  provolced  or 
commenced  or  brought  it  on  by  any  willful  act 
of  his  own,  or  that  he  voluntarily  entered  into 
the  difficulty  of  his  own  free  will,  since,  if 
mutual  combat  is  entered  into  without  any  fe- 
lonious intent,  it  !a  not  murder  if  one  of  the 
combatants  is  Icilled.  —  State  t.  Lewis,  (Mo. 
Sup.)  23  S.  W.  1082. 

ST.  Defendant  cannot  justify  a  homicide  on 
the  ground  of  threats  against  his  life  by  de- 
ceased, unless,  at  the  time  of  the  homicide,  de- 
ceased, by  some  act  done,  manifested  an  inten- 
tion to  execute  such  threats. — Craig  t.  State, 
tTex.  Cr.  App.)  23  S.  W.  1108. 

Assault  with  intent  to  kiU. 

88.  On  a  trial  of  a  person  for  an  assault 
with  intent  to  murder  his  wife,  the  evidence 
showed  that  defendant  had  quit  her  for  a  year, 
and  she  had  returned  to  her  parents;  that  he 
■nddenly  appeared  at  night,  on  the  gallery, 
and,  pointing  a  gun  in  the  room  where  his  wife 
was,  snapped  a  cap,  and  began  cursing  the 
gun;  and  that  he  warned  his  father-in-law  and 
others  not  to  come  to  him.  Defendant  testified 
tliat  the  gun  was  not  loaded.  HM,  that  a  Ter- 
dlct  of  guilty  was  supported  by  the  evidence. — 
Lynn  v.  State,  (Tex.  Cr.  App.)  23  8.  W.  689. 

29.  On  the  trial  for  assault  on  a  city  mar- 
shal with  intent  to  Iciil,  defendant  testified  that 
he  shot  four  times  at  the  marshal,  merely  to 
scare  him  away,  and  with  no  intention  to  kill. 
Htid,  that  defendant's  own  testimony  justified 
a  conviction,  and  did  not  require  an  instruction 
as  for  a  simple  assault.— State  t.  Nelson,  (Mo. 
Sup.)  23  S.  W.  1088. 

Indictment — Murder. 

80.  Where  the  concluding  part  of  an  indict- 
ment for  murder  states  merely  that  the  accused, 

"him,   the    said   ,    in    manner   and    form 

aforesaid,  did  kill  and  murder,"  etc.,  omitting 
"by  the  means  aforesaid,  feloniously,  willfully, 
deliberately,  premeditatedly,  and  of  their  malice 

*  aforethought,    it  is  fatally  defective.— State  v. 
Rector,  (Mo.  Sup.)  23  S.  W.  1074. 

81.  An  indictment  charging,  in  the  conclu- 
sion, that  defendant  "maliciously,  premeditated- 

Sr,  and  of  malice  aforesaid,  did  kill  and  murder 
eoeosed,  against  the  peace  and  dignity  of  the 
•tate,"  snffidentiy  cliarges  murder.— State  t. 
Banks,  (Mo.  Sop.)  23  S.  W.  1079. 

83.  ^here  an  indictment  for  murder  under- 
takes to  charge  tliat  the  crime  was  committed 
by  an  assault  with  some  heavy  weapon,  to  the 
Jurors  unknown,  tlie  omission  of  ttie  word 
"with"  is  faUl.— State  t.  Rector,  (Mo.  Sup.)  28 
S.  W.  1074. 

Manslaughter.  • 

8S.  In  an  indictment  for  manslaughter  al- 
leged to  have  l)een  committed  "unlawfully,  will- 
fully, maliciously,  feloniously,  in  a  sudden  af- 
fray," the  word  "maliciously  is  mere  surplus- 
age, and  the  ofCense  is  sufficiently  charged. — 
Coe  T.  Commonwealth,  (Ky.)  23  S.  W.  371. 
Assault  with  intent  to  kill. 

84.  An  indictment  charging  that  defendant 
"did  unlawfully,  feloniously,  and  maliciously, 
with  Intent  t*  kill  him,  cut  and  wound  one 


¥.,  is  sufficient,  under  Gen.  St.  c.  29,  art  6^ 
t  2,  making  it  a  felony  for  any  person  to  "will- 
fully and  maliciously  out,  strike,  or  stab  on- 
other,  with  intention  to  kill,"  if  the  person  so  in- 
jured does  not  die  thereby.— Flint  v.  Common- 
wealth, (Ky.)  23  S.  W.  34a 

Evidence. 

88.  On  a  trial  for  murder,  committed  whil* 
the  parties  were  engaged  in  a  game  of  cards, 
evidence  of  the  conduct  of  deceased  and  his 
partner  while  engaged  in  another  game  of 
cards  on  the  same  day,  with  another  person,  is 
incompetent. — Ferrill  v.  Commonwealth,  (Ky.> 
23  S.  W.  344. 

86.  On  a  trial  for  murder,  where  the  evi- 
dence tends  to  show  that  deceased  and  a  per~ 
son  who  was  with  defendant  at  the  time  of 
the  shooting  were  unfriendly,  by  reason  of  an 
alleged  assault  of  such  person  on  a  son  of  de- 
ceased, whether  such  assault  occurred,  and,  if 
so.  the  circumstances  connected  with  it,  are 
immaterial,  the  shooting  having  been  some 
time  after  the  assault.— Caskey  v.  Common- 
wealth, (Ky.)  23  S.  W.  368. 

87.  On  the  trial  for  cutting  another  with 
intent  to  kill,  evidence  of  a  difficulty  between 
defendant  and  another  person,  which  liud  no 
connection  with  the  oSense  charged,  is  incom- 
petent.—Flint  V.  Commonwealth,  (Ky.)  23  S. 
W.  346. 

88.  It  is  not  error  to  strike  out  testimonr 
tihat  deceased,  two  weeks  before  the  killing,  haa 
a  revolver,  as  such  evidence  is  immaterial. — 
State  v.  Lewis,  (Mo.  Sup.)  23  S.  W.  1082. 

89.  On  a  trial  for  homicide,  which  defendant 
seeks  to  justify  on  the  ground  of  self-defense, 
evidence  of  threats,  or  any  other  competent  evi- 
dence tending  to  rebut  the  defense,  is  admis- 
sible, though  it  may  tend  to  establish  the  crime 
of  murder,  of  which  defendant  has  already  been 
acquitted.— Craig  v.  State,  (Tex.  Cr.  App.)  2S 
S.  W.  1108. 

Deolaratlons. 

40.  In  a  murder  case,  where  one  of  the  prin- 
cipal questions  is  whether  deceased  was  at- 
tempting to  draw  a  pistol  on  accused  when  he 
fired,  the  statements  of  all  the  persons  en- 
gaged in  the  quarrel  during  which  the  shoot- 
ing occurred,  made  while  it  was  going  on,  are- 
competent  as  showing  the  nature  of  the  diffi- 
culty, and  the  attitude  of  the  parties  towsrds 
each  other. — Ferrill  v.  Commonwealth,  (Ky.> 
23  S.  W.  344. 

41.  On  a  prosecution  for  the  killing  of  » 
person  while  inresent  at  a  fight  between  J.  and' 
O.,  testimony  as  to  what  B.  said  to  J.  with  re- 
gard to  G.  in  the  presence  of  deceased  was 
properly  excluded,  there  being  no  pretense  that 
deceased  said  anything  that  might  characterixe 
his  subsequent  conduct.  —  State  t.  Bermanii, 
(Mo.  Sup.)  23  S.  W.  1071. 

Dying  deolaratlons. 

48.  Where  a  wound  is  of  such  a  nature  as 
to  make  it  plain  that  the  wounded  man  be- 
lieved he  would  die  very  soon,  and  his  convert 
Ration  shows  that  he  believed  death  inevitable 
and  near  at  hand,  his  declarations  made  with- 
in an  hour  of  his  decease  are  admissible, 
though  he  did  not  expressly  state  that  he  waa 
bound  to  die,  or  that  he  had  no  hope  of  recov- 
ery.—McHargne  T.  Commonwealth,  (Ky.)  2$ 
S.  W.  349. 
Instruotions. 

48.  On  a  trial  of  a  person  for  an  assault 
with  Intent  to  murder  Itis  wife,  a  charge  as  to 
the  failure  of  the  gun  with  which  the  assault 
was  made  to  fire,  qualified  by  an  instruction 
to  acquit  of  an  assault  with  intent  to  murder  if 
the  jury  believed  it  was  not  loaded,  is  not  a 
charge  on  the  wright  of  evidence,  nor  im- 
proper.—Lynn  V.  State,  (Tex.  Or.  App.)  28  8. 
W.  689. 

44.  It  appeared  that  from  the  beginning  of 
the  trouble  between  defendant  and  deceased 
until  they  were  left  alone,  just  before  the  kill- 
ing, the  latter  was  the  aggressor;    that  defend- 
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There  wao  eviduuce  that  deceased  wan  qaar- 
rdaome,  and  habitaally  carried  a  piito},  and 
that  defendant's  reputation  was  good.  BM, 
that  it  was  error  to  modify  the  usual  charge  as 
to  selMefense  by  adding:  Unless  the  jury  be- 
lieve from  the  evidence  that  "defendant  Drought 
on"  the  trouble,  in  ■which  event  he  cannot  avail 
liimnelf  of  the  plea  of  self-defense,  unless  he 
bad  "withdrawn  from  the  difficulty  prior  to  the 
tttabbing," — since  there  was  no  evidence  to  au- 
thorize it. — Wilcoxen  v.  Commonwealth,  (Ky.) 
23  S.  W.  195. 

4S.  Such  instruction  Is  objectionable  in  that 
it  ignores  the  important  questions  as  to  the 
manner  of  bringing  on  the  difficulty,  and  de- 
fendant's intent.— Wilooxen  t.  Oommoawealth, 
<Ky.)  23  S.  W.  195. 

M.  In  a  prosecution  for  homicide,  the  nse 
in  an  instruction  of  the  language,  "brought  on 
the  conffict  by  attacking  the  deceased  with  a 
pistol,"  is  not  too  general,  as  failing  to  indicate 
the  marner  or  pnrpoge  of  bringing  on  the  diffl- 
«nlty.— Crawford  v.  Commonwealth,  (Ky.)  23 
8.  W.  592. 

47.  An  Instrnction  that  if  the  jury  believe, 
beyond  a  reasonable  doubt,  that  defendant, 
after  quarreling  with  decehsed,  left  the  place, 
And  afterwards,  being  in  no  danger,  and  away 
from  deceased,  voluntarily  returned  and  re- 
newed the  quarrel,  he  cannot  rely  on  the  law 
«f  self-defense,  unless,  after  such  return,  he 
»bandonc<l  the  quarrel,  in  good  faith,  before 
the  shooting,  is  erroneous,  as  retiuiring  defend- 
ant to  prove  his  abandonment  of  the  quarrel 
beyond  a  reasonable  doubt. — Oockrell  ▼.  Com- 
monwealth, (Ky.)  23  S.  W.  059. 

48.  An  instruction  that  defendant  is  guilty 
of  murder  in  the  first  degree  if  he  shot  dpoeased 
with  a  manifest  design  to  kill,  with  a  sufficient 
time  to  deliberate  and  to  fully  form  the  oon- 
scions  purpose  to  kill,  and  without  sufficient 
cause  or  extenuation,  and  that  the  state  must 
prove  the  willfulness,  deliberation,  and  malice 
aforethought,  does  not  dispense  with  premedi- 
tation as  an  element  of  the  crime,  since  that  is 
included  in  the  terms  "deliberation"  and  "mal- 
ice aforethouglit."— State  v.  Reed,  (Mo.  Sup.)  23 
a.  W.  886. 

49.  Where  the  evidence  for  the  state  shows 
the  killing  to  be  murder  in  the  first  degree, 
while  that  of  defendant  shows  it  to  be  purely 
accidental,  a  refusal  to  instruct  on  murder  in 
tiie  second  degree  is  proper. — State  v.  Reed, 
<Mo.  Sup.)  23  S.  W.  886. 

50.  Where  the  only  defense  to  a  charge  of 
murder  is  accidental  killing,  a  refusal  to  in- 
struct on  the  law  of  self-defense  is  proper. — 
Stote  V.  Reed,  (Mo.  Sup.)  S3  S.  W.  886. 

61.  All  instructions  must  l>e  read  together, 
and  the  failure  of  the  court  to  include  the  ele- 
ment of  premeditation  in  one  of  its  instructions 
■defining  murder  in  the  first  degree  is  imma- 
terial, where  other  instructions  fully  cover  the 
«ubject.— State  v.  Beed,  (Mo.  Sup.)  23  S.  W. 
S86. 

62.  An  instrnction  in  a  prosecution  for  hom- 
icide that  malice  aforethought  is  a  predeter- 
mination to  kill  without  lawful  excuse,  and 
that  it  is  Immaterial  how  suddenly  or  recently 
this  predetermination  is  formed,  is  not  objec- 
tinnanle  as  allowing  the  presence  of  such  mal- 
ice in  a  lawful  killing  in  self-defense. — Arm- 
strong ▼.  Ck>mmonwealth,  (Ky.)  23  S.  W.  654. 

58.  Where  the  only  provocation  for  killing 
deceased  testified  to  by  defendant  was  an  as- 
sault accompanied  by  a  battery,  a  definition  of 
-considerable  provocation  as  meaning  an  assault 
and  battery  of  some  force  is  harmless  error. — 
Armstrong  v.  Commonwealth,  (Ky.)  23  S.  W. 
«34. 

54.  An  instruction  on  manslaughter  is  prop- 
«rly  refused,  where  there  is  no  evidence  on 
which  to  base  it.— State  t.  Lewis,  (Mo.  Sup.) 
23  S.  W.  1082. 


ground  that  he  was  present  aiding  and  abetting 
therein,  thongh  he  old  not  actually  commit  it. 
when  it  appears  that  the  case  was  not  tried  on 
such  a  theory  or  issue,  and  the  decided  weight 
of  the  evidence  is  that  he  was  not  present  at 
the  time  of  the  commission  of  the  crime. — Smitt 
T.  Commonwealth,  (Ky.)  28  S.  W.  58(f. 

56.  The  punishment  for  manslaughter  being 
Imprisonment  for  from  2  to  21  years,  to  be  fixed 
by  the  jury,  the  nd  mission  of  incompetent  evi- 
dence, the  natural  cCFect  of  which  is  to  lessen 
the  force  of  other  testimony,  tending  to°  xhow 
criminal  intimacy  by  deceai«ed  with  plainlilTs 
wife  is  reversible  error. — Scott  t.  Commoo- 
wealth,  (Ky.)  23  S.  W.  219. 

57.  An  erroneous  instruction  on  self-defense 
is  no  ground  for  reversal  where  there  was  no 
evidence  which  would  warrant  acquittal  on  the 
ground  of  self-defense. — State  t.  Lewis,  Qlo. 
Sup.)  23  S.  W.  1082. 

HOUSE  AND  STBEBT  BAIIr 
BOADS. 

See,  also,  "Carriers." 

Control  of  streets,  see  "Municipal  Corpwa- 
tions,"  4,  5. 

Liability  for  negligenoe. 

In  an  action  for  the  death  of  a  diild. 
run  over  by  defendant  street-car  company  at  a 
crossing,  where  there  is  no  evidence  of  negii- 
geuoe  on  defendant's  part,  the  court  ma^  prop- 
!  erly  refuse  to  instruct  as  to  the  precautions  to 
l>e  observed  by  the  managers  of  cars  at  street 
crossings.— nS<£lenk8  ▼.  Central  Pass.  Ry.  CV>., 
(Ky.)  23  8.  W.  689. 

HUSBAND  AND  WTFXl. 

See,  also,  "Curtesy;"  "IMvorce;"  "Doww:" 
"Homestead." 

Allowance  to  widow,  see  "Executors  and  Ad- 
ministrators," 23. 

Capacity  of  wife  to  make  will,  see  "Wills,"  2. 

Community  property,  bona  fide  purchaser,  see 
"Vendor  and  Purchaser,"  31,  fc. 

Conveyance  of  wife's  separate  property,  ac- 
knowledgment, see  "Acknowledgment,"  1. 

Deed  of  wife's  land  by  husband,  estoppel  of 
husband,  see  "Estoin>el,"  1. 

ISstoppel  of  wife,  see    Estoppel,"  6,  7. 

Exemption  from  taxation,  see  "Taxation."  2. 

Personal  injuries  to  wife,  gee  "Damages,"  24, 
26. 

Bights  of  husband. 

1.  A  Texas  land  certificate  being  personal 
property,  an  interest  in  such  a  certificate,  in- 
herited by  a  married  woman  living  with  her 
husband  in  Virginia,  when  the  common  law  of 
descent  and  distribution  obtained,  vested  in  the 
latter,  and  her  joinder  in  a  power  of  attorney  to 
locate  the  land  was  needless. — Franklin  v.  Pi- 
per, (Tex.  Civ.  App.)  23  S.  W.  942. 

Bight  to  collect  wife's  patrimony. 

2.  Where  the  husband  is  insolvent,  and  the 
wife  is  capable  of  managing  her  property,  ex- 
ecutors of  her  father's  estate  are  Justified  in 
paying  her  distributive  share  over  to  her,  at 
ner  request,  and  against  her  husband's  protest. 
-Hunger  v.  Petty's  Bx'rs,  (Ky.)  23  S.  W.  961. 
Conveyance    by    hasband  —  Joinder   of 

wife. 

8.  A  deed  by  a  married   man  of  land  not 
his   homestead    will    convey   title   withoat   Us 
wife's  joining  therein.— Cullnm  ▼.  Price.  (Tex, 
Civ.  App.)  23  S.  W.  71L 
Estate  by  entirety. 

4.  Where  land  is  conveyed  to  a  hnsband 
and  his  wife  during  the  existence  %f  the  marital 


IKDEX. 


1177 


relation,  they  hold  it  by  entiretiefs  during  their 
joint  Uvea,  and  on  the  death  of  either  the  aur- 
TiTor  takes  the  entire  estate.  —  Chambers  T. 
Chambers,  (Tenn.)  23  S.  W.  87. 

Antenuptial  oontraots — Fraud. 

a.  A  man  of  68  years  of  af^e,  worth  about 
$20,000  in  money,  was  encaged  to  marry  an 
illiterate  woman  of  60  years.  Two  days  be- 
fore the  appointed  marriage  day,  with  a  law- 
yer, he  visited  in  the  evening  his  Intended 
bride,  who  had  about  $100,  and  had  a  mar- 
riage settlement  read  to  her,  which  both  par- 
ties signed.  By  it  she  parted  with  all  her 
marital  rights  in  his  estate  for  the  use  of  a 
house  and  lot  worth  not  exceeding  $1,000,  her 
husband  relinquishing  his  interest  in  her  es- 
tate. After  the  contract  was  signed  he  in- 
sisted on  a  marriage  the  next  morning  at  6 
o'clock,  giving  her  no  opportunity  to  see  or 
consult  her  friends.  After  the  marriage  she 
was  compelled  to  do  the  work  of  a  menial, 
and  refused  many  necessary  comforts.  Bdd, 
that  the  settlement  would  be  set  aside. — Simp- 
son T.  Simpson's  Es'rs,  (Ky.)  23  S.  W.  361. 

Wife's  separate  estate. 

6.  Interest  due  from  a  husband  on  money 
borrowed  from  his  wife,  and  agreed  to  be  paid 
her  for  its  use,  is  bar  separate  property.  — 
Hamilton-Brown  Shoe  Co.  t.  Whitaker,  (Tex. 
Oiv.  App.)  23  S.  W.  520;  Same  t.  Kellam.  Id. 
A24;  Same  v.  Cameron,  Id.  S25;  Same  t. 
Sanger,  Id. 

7.  Where  the  price  of  land  is  paid  partly 
in  cash  from  the  wife's  separate  estate,  and 
partly    by    notes,    wherein    the    husband    joins 

Ero  forma,  with  the  intention  that  they  shall 
e  paid  from  the  wife's  estate, — the  deed  being 
made  to  the  wife,  but  not  disclosing  that  the 
land  is  her  separate  estate, — such  land  is  not 
subject  to  levy  by  a  creditor  of  the  husband, 
who  has  notice  of  this  fact. — Psrker  v.  Fogarty, 
<Tex.  Civ.  Ara.)  23  8.  W.  700. 

8.  A  wife  had  at  different  times  from 
1867  to  1883  inherited  sumv  amounting  to 
$2,C50,  and  had  loaned  them  to  her  husband, 
who  agreed  to  pay  them,  with  interest  In 
1885  the  couple  sold  their  homestead  for 
$4,500  cash,  which  the  husband  paid  to  his 
wife  on  account  of  said  loans,  and  which  was 
deposited  in  bank  to  her  credit.  The  wife 
drew  $1,000  as  cash  payment  for  land  bought, 
and  the  balance  was  drawn  in  her  name,  and 
was  invested  by  the  husband  in  a  mercantile 
business.  It  was  understood  that  the  land 
was  bought  for  the  wife's  separate  estate. 
"The  husband  managed  said  business,  and,  as 
the  interest  became  due  on  the  land,  he  took 
out  of  the  business  mone^  to  pay  it.  The 
business  was  not  very  profitable.  In  1889  he 
paid  the  interest  from  the  products  of  the 
land.  HM.  that  the  interest  bdng  paid  either 
out  of  the  wife's  separate  estate,  or  by  the 
husband  in  discharge  of  his  debts  to  her,  the 
laud  was  the  wife's,  and  was  not  subject  to 
her  husband's  debts.— Parker  v.  Fogarty,  (Tex. 
Civ.  App.)  23  8.  W.  700. 

Cbargea  on  property. 

9.  After  services  have  been  performed  for 
the  bene6t  of  a  married  woman's  separate  es- 
tate, under  a  contract  which  did  not  bind  her, 
her  husband  cannot  ratify  it,_so  as  to  bind  her 
nroiierty.— Smith  v.  Powell,  (Tex.  Civ.  App.)  23 
S.  W.  1100. 

10.  A  wife's  separate  estate  is  not  bound 
on  the  theory  that  services,  rendered  under  a 
contract  which  did  not  bind  her,  were  neces- 
sary, and  constituted  an  equital^le  charge  on 
the  land.— Smith  v.  Powell,  (Tex.  Civ.  App.)  23 
S.  W.  1109. 

11.  Where  a  married  woman  invests  her 
separate  estate  in  a  mercantile  partnership,  her 
interest  in  the  stock  of  goods,  in  the  absence 
of  an  express  agreement  by  her  to  the  contrary, 
is  not  liable  for  the  payment  of  a  note  execut- 
ed by  the  firm  for  general  partnership  purposes. 
Snodgrass.   3.,  dissenting.— Then s   v.    Duggur, 

nvnn.)  aa  s.  w.  135. 


Community  property, 

12.  Pension  money  paid  to  a  veteran  in  the 
Civil  War  is  a  donation  from  the  government, 
and  is  his  separate  property,  though  he  did  not 
receive  it  until  after  his  marriage;  and  the  fact 
that  he  invested  it  in  land  does  not  change  its 
character  into  community  property.— Johnson  v. 
Johnson,  (Tex.  Civ.  App.)  23  S.  W.  1022. 

13.  Where  a  deed  is  made  to  a  married  wo- 
man during  coverture,  the  presumption  is  that 
the  land  is  community  property,  in  the  absence 
of  proof  that  it  was  purchased  with  her  sepa- 
rate estate;  and  hence  her  grantee,  on  a  prose- 
cution for  obstructing  a  public  road  on  the 
land  laid  out  at  the  Instance  of  her  husband, 
cannot  object  that  the  husband  had  no  author- 
ity to  grant  a  right  of  way  without  the  consent 
of  the  wife.  —  Augustine  v.  State,  (Tex.  Or. 
App.)  23  S.  W.  794. 

14.  Where  one,  before  his  marriage,  conveys 
property  on  condition  that  from  the  income 
there  be  paid  him  annually  a  certain  amount, 
the  amount  due  him,  whether  treated  as  an  an- 
nuity, or  a  debt  for  the  purchase  money  of  the 
property,  is  his  separate  estate.  —  Kjrohn  v. 
Krohn,  (Tex.  Civ.  App.)  23  S.  W.  84& 

15.  In  an  action  to  recover,  as  heir  of  plain- 
tiff's mother,  an  interest  in  land  which  had 
been  sold  on  execution  against  her  father  alone, 
claiming  that  when  sold  the  land  was  community 
property,  the  court  found  that  the  land  was  pur- 
chased with  money  brought  by  plaintiffs  par- 
ents from  Missouri,  under  whose  laws  property 
acquired  during  marriage  becomes  the  separate 
property  of  the  husband.  The  evidence  showed 
that  the  parents  were  married  in  Missouri  in 
October,  1858;  that  in  December,  1859,  ther 
were  residing  in  Texas;  that  in  July,  1860, 
the  land  was  purchased  of  an  estate,  under 
an  order  allowing  a  credit  of  one-  year:  that  a 
note  was  given  for  a  ^portion,  only,  of  the  price. 
But  there  was  no  evidence  as  to  when  or  how 
the  balance  of  the  price  was  paid.  Hrld,  that 
the  land  was  community  nroperty. — Crow  v. 
Fiddler,  (Tex.  Civ.  App.)  23  S.  W.  17. 

16.  Land  belonging  to  a  decedent's  estate 
was  conveyed  by  the  administrator  to  B.,  who 
gave  a  note  for  a  part  of  the  price,  signed  by  a 
surety.  The  administrator  subsequently  pro- 
cured a  judgment  on  the  note  against  the  sure- 
ty alone,  and  in  execution  thereof  levied  on  the 
land  conveyed  to  B.,  and  sold  the  same  to  de- 
fendant's grantor.  While  B.  held  the  land,  it 
was  community  property.  Held  that,  though 
the  decedent's  estate  received  the  benefit  of  the 
void  sale  to  defendant's  grantor,  as  between  de- 
fendant and  the  heirs  of  B.'s  wife,  the  tatter's 
interest  is  superior.— Crow  v.  Fiddler,  CTex. 
Civ.  App.)  23  S.  W.  17. 

17.  A  single  man,  with  his  brother,  resided 
npon  a  160-acre  tract  of  land  for  more  than 
three  years,  under  the  pre-emption  laws,  the 
land  having  been  surveyed,  and  the  survey  re- 
turned to  the  general  land  office.  He  then  di- 
vided with  his  brother,  continuing  to  reside  on 
the  80-acre  tract,  and,  a  ye.ir  afterwards,  mar- 
ried. BM,  that  the  division  did  not  affect 
his  right  to  the  80  acres  as  his  separate  prop- 
erty, and  his  wife  acquired  no  community  in- 
terest tho'ein.  —  Gardner  t.  Burkhart,  CTex. 
Civ.  Am).)  23  S.  W.  709. 

18.  Defendant,  after  he  had  acquired  the 
right  to  80  acres  of  land  by  virtue  of  a  home- 
stead entry  and  residence  thereon,  married, 
and  afterwards  filed  an  application  for  135 
acres,  including  the  original  80-acre  tract,  and 
received  a  patent  therefor.  Held,  that  this  ap- 
plication did  not  constitute  an  abandonment  of 
the  original  claim  to  the  80  acres,  so  as  to  de- 
stroy his  separate  right  thereto,  and  vest  the 
whole  in  the  community  estate. — Gardner  v. 
Burkhart,  (Tex.  Civ.  App.)  23  S.  W.  709. 

19.  A  husband,  as  surviring  member  of  the 
community  subsisting  between  himself  and  his 
deceased  wife,  has  me  right  to  compromise  an 
outstanding  claim  to  the  community  real  es- 
tate, and  such  compromise  is  conclusive  as 
against  the  children,  espedatly  where  the  le- 
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•M.  KeT.  az,  an.  saoi,  proviaes  ttxai  aii 
property  owned  hj  the  wife  before  marriaee, 
or  acquired  afterwards  by  gift,  devise,  or  de- 
scent, and  the  'increase  of  all  lands  thus  ac- 
quired, shall  be  the  separate  property  of  the 
wife;  and  dnring  the  marriage  the  husband 
shall  have  the  sole  manasement  of  all  such 
property."  Bdd,  that  the  rents  accruing  on 
the  wife's  realty  are  not  her  separate  proper- 
ty, but  are  subject  to  Kamishmcut  for  the 
debts  of  the  husband  as  community  property. 
— Hayden  t.  McMillan,  (Tex.  Civ.  kpp.)  23  S. 
W.  430. 

81.  The  rents  of  the  separate  real  estate 
of  a  married  woman  are  community  property. 
— ShepBin  v.  Small,  {Tex.  GiT.  App.)  S  S.  W. 
432. 

38.  A  conveyance  by  husband  and  wife  of 
the  wife's  separate  real  estate  to  a  trostee,  to 
apply  the  rents  and  profits  to  the  sapport  of 
me  wife,  ia  a  withdrawal  of  the  rents  from  the 
community  estate.  —  Shepdin  t.  Small,  (Tex. 
Olv.  App.)  23  S.  W.  432. 

Community  property— Sala  by  sarTlT* 
Ing  wife. 

28.  Pasch.  Dig.  art.  4G42,  vests  the  husband 
with  full  control  over  the  community  property 
on  the  decease  of  his  wife,  empowenng  lifm  to 
sell  the  same,  and  sue  and  be  sued  in  regard 
thereto,  in  the  same  manner  as  during  her  life- 
time, on  filing  in  the  probate  court  a  full  and 
complete  inventory  and  appraisement,  to  lie 
taken  and  recorded  as  in  cases  of  administra- 
tion. Held,  that  article  4652,  which  vests  the 
Bnrviving  wif^  with  exclusive  management  and 
contrul  of  the  community  property,  under  the 
same  rights,  rules,  and  regulations  as  are  en- 
acted in  favor  of  the  surviving  husband,  so 
long  as  she  remains  unmarried,  empowers  an 
unmarried    surviving    wife    to    sell    the    com- 


munity  property. — Withrow   v.    Adams,    (Tex. 
~  V.  App.)  23  S.  W.  437. 

24.  The  fact  that  an  inventory  of  commu- 


nity property  filed  in  the  probate  court  by  the 
surviving  wife  did  not,  in  terms,  purport  to  be 
an  inventory  of  all  the  community  property, 
that  no  list  of  claims  owing  to  the  estate  was 
attached  thereto,  and  that  the  inventory  was 
not  signed  and  sworn  to  by  her,  as  required  by 
Pasch.  Dig.  art.  4tU8,  is  not  sufficient  to  in- 
validate a  sale  of  the  community  property  by 
her.— Withrow  ▼.  Adams,  (Tex.  Civ.  App.)  23  S. 
W.  437. 

ib.  In  an  action  involving  the  validity  of  a 
sale  of  community  property  by  a  surviving 
wife,  the  records  of  a  suit  a,gamBt  her  to  re- 
cover a  debt  owing  by  her  husband,  during  the 
pendency  of  which  the  sale  was  made,  are  ad- 
missible to  show  that  creditors  of  the  estate 
had  no  complaint  to  make  against  her  control 
and  management  of  the  estate,  and  that  there 
was  a  debt  valid  against  her.— Withrow  v. 
Adams,  (Tex.  Civ.  App.)  23  S.  W.  437. 

26.  A  decree  on  such  final  settlement,  in 
proceedings  to  which  the  husband's  heirs  were 
parties,  snowin?  sales  of  community  property 
by  the  wife,  charging  her  with  the  proceeds, 
the  payment  by  her  of  debts  owing  by  the  es- 
tate, the  adjustment  of  the  existing  rights  of 
all  parties,  and  the  partition  of  the  residue  of 
the  estate  between  the  widow  and  the  heirs,  is 
admissible  to  show  that  the  heirs  were  bound 
by  the  decree,  and  received  their  share  of  the 
estate,  and  could  not  now  complain  against  a 
purchaser  from  the  survivor  before  such  parti- 
tion.—Withrow  T.  Adams,  (Tex.  Civ.  App.)  23 
S.  W.  437. 

87.  In  an  action  involving  the  validity  of  a 
sale  of  commanity  property  by  a  surviving  wife, 
where  plaintiff,  claiming  under  the  heirs  of  the 
deceased  husband,  contends  that  the  surviving 
wife  had  no  power  to  sell  the  community  prop- 
erty, because  of  her  failure  to  properly  qualify 


gave  ner  power  to  act  wiinoui  quainymg. — 
Withrow  V.  Adams,  (Tex.  Civ.  App.)  28  8.  W. 
437. 

28.  Though  a  power  of  attorney  executed 
by  a  surviving  wife,  authoriainK  a  sale  of  com- 
munity property,  does  not  expressly  designate 
her  as  the  duly-qualified  anrnror,  yet  a  de«d 
executed  by  the  agent  conveys  a  good  title, 
where  there  are  debts  owing  by  the  estate  aa- 
thorizing  a  sale  by  her  without  qaalifyiag  a« 
survivor.- Withrow  ▼.  Adams,  (Tex.  Civ.  App.> 
23  S.  W.  437. 

W.  The  teilure  of  a  surrivor  of  a  comma- 
nity to  execute  a  bond,  as  required  Ay  Act  Ang- 
1,  1870,  passed  during  the  pendeugr  of  the  ad- 
ministration of  the  commnnity,  does  not  in- 
validate a  deed  executed  by  her  after  the 
passage  of  that  act,  where  there  are  debts  and 
charges  against  the  community  anthoriaing  a 
sale  by  the  wife  without  mialifying  as  sur- 
vivor.—Withrow  ▼.  Adams,  (Tex.  Civ.  App.)  2S 
8.  W.  437. 

Actions  by  hasband — Personal  litjnries 
to  wife. 

so.  A  married  man  may  maiotain  an  action 
against  his  employer  for  injuries  to  his  wife 
caused  by  the  negligence  of  his  fellow  servant. 
—Campbell  v.  Harris,  (Tex.  Civ.  App.)  23  S. 
W.  36. 

Action  by  feme  sole — Joinder  by  hna- 
bsnd  on  marriage. 

81.  Where  an  unmarried  woman  brings  an 
action  and  s^es  notice  on  defendant  to  pro- 
duce on  the  trial  certain  docnments,  and  she 
afterwards  marries,  and  her  husband  joins  her 
as  a  party  plaintiff,  a  new  notice  need  not  be 
served,  since  the  case  is  the  same  though  the 
title  is  changed.— Chnrch  v.  Chicago  &  A.  R. 
Co.,  (Mo.  Snp.)  23  8.  W.  1066. 

Action  by  snrviTing  wife. 

33.  A  wife,  surviving  her  husband,  may, 
l>efore  administration  is  granted  on  his  estate, 
sue  on  a  cause  of  action  which  accrued  to  the 
husband  during  his  life,  and  which,  sarviving 
to  the  community  estate,  is  subject  to  admin- 
istration for  the  payment  of  his  debts. — ^West- 
em  Union  Tel.  Co.  t.  Kerr,  (Tox.  Civ.  App.> 
28  8.  W.  564. 

Idem  Bonans. 

See  "Name." 

Impeachment. 

Of  witness,  see  "Witness,"  7-14. 

ImprovementB. 

Allowance  for,  see  "Trespass  to  Try  Title,"  18- 

Imputed  Negligence. 

See  "Negligenoe,"  11. 

Autdequate  Bandages. 

See  "Damages,"  31. 

Incorporation. 

Of  cities,  see  "Municipal  Corporations,"  1. 

Indemnity. 

Consideration  for  note  given  to  indemnify  sure- 
ty, see  "Negotiable  Instruments,"  3. 


Description  of  money,  see     Bmbezzlement,     4. 

yor  jMutlcular  crimes,  see  "Burglary;"  "Disor- 
derly House;"  "Embezzlement,"  3,  4;  "False 
Pretensea;"  "Gaming,"  1;  "Homicide,"  30- 
34;  "Larceny,"  3,  4;  "Ube\  and  Slander," 
5,  6. 

Kor  assault  with  intent  to  kill,  see  "Homicide," 
34. 

Idem  sonans,  see  "Name." 

Indictment — Beturn,  presentation,  and 
record. 

1.  ReT.  St.  1888,  i  4002,  provides  tliat  in- 
dictments by  a  grand  jury  "shall  be  presented 
by  their  foreman,  in  tlieir  presence,  to  the 
court,  and  shall  be  there  filed  and  remain  as 
records  of  such  court."  Section  4009  proTidea 
that,  unless  defendant  is  in  custody  or  on  bail, 
the  indictment  shall  not  be  open  to  inspection, 
"nor  shall  it  be  docketed  or  entered  upon  the 
minutes  or  records  of  the  court  until  the  de- 
fendant therein  shall  have  been  arrested." 
Bel4,  that  where  an  indictment  Is  signed  by  the 
prosecuting  attorney,  and  is  indorsed  "A  tme 
bill."  and  "Filed,"  (with  <'ate  of  filing,)  by  the 
foreman  of  the  grand  jury  and  fhe  clerk  of  the 
court,  respectively,  but  no  record  entry  is  made 
that  defendant  was  in  custody  or  on  bail,  there 
is  a  sufficient  record  that  the  indictment  waa 
duly  returned  and  presented  in  open  coort, 
though  the  clerk  made  no  separate  minutes  of 
the  filing.— State  v.  lord.  (Mo.  Sup.)  28  S.  W. 
764. 
Description  of  offense. 

a.  Under  0«n.  St  c.  29,  art  6.  I  2,  mak- 
ing it  a  felony  when  one  "willfully  and  mali- 
ciously" shoots  at  and  wounds  another  with 
intent  to  kill,  an  indictment  accusing  defend- 
ant of  the  crime  of  "maliciously"  shooting  at 
and  wounding  K.,  with  intent  to  kill  him,  com- 
mitted as  follows:  That  defendant  did  on  a 
certain  day  "willfully,  iraliciously,"  and  felo- 
niously, shoot  at,  etc.,— is  sufiSdent,  though  the 
word  'Sviilfully"  is  omitted  from  the  accusa- 
tory part  of  the  indictment— Toler  v.  Common- 
wealth, (Ky.)  23  B.  W.  347. 

Variance — Time. 

3.  On  a  trial  for  perjury  in  swearing  false- 
ly in  a  bastardy  proceeding,  which  the  indict* 
ment  alleges  was  nad  on  October  1,  1802,  the 
record  of  that  proceeding  is  admissiblejthough 
it  states  the  date  as  September  19,  1802;  lx>th 
dates  being  before  the  findiuR  of  the  indictment. 
-Commonwealth  v.  Davis,  (Ky.)  23  S.  TfU  218. 

INFANCY. 

See,  also,  "Gnardian  and  Ward." 

Attack  on  Judgment  against. 

A.  judgment  against  infant  defendants 
not  served  or  cited,  though  represented  by  a 
guardian  ad  litem,  will  not  stand  on  appeal  or 
writ  of  error,  this  being  a  direct  attack.— Moore 
V.  Prince,  (Tex.  Civ.  App.)  23  8.  W.  1113. 

Uiformstioii. 

See  "Indictment  and  Information." 

InfMngemeiit. 

Of  trade-mark,  see  "Trade-Marks  and  Trade- 
Names,"  7. 

IN  JUNCTION. 

Axainst  infringement  of  trade-mark,  see  "Trade- 

Marks  and  Trade-Names,"  7. 
^^  threatened  nuisance,  see  "Nuisance." 
Belief  against  Judgment,  see  "Judgment,"  33- 

87. 


iruct  awaraea  oj  n  wnicn  wiu  oo  voia  wneo 
exe<!uted  because  it  was  awarded  without  pre- 
vious advertisement  for  bids,  as  required  by 
law  and  a  resolution  of  such  city. — ^Public 
Ledger  Co.  v.  City  of  Memphis,  (Tenn.)  23  8. 
W.  51. 

8.  The  occnpatlon  of  leased  premises  un- 
der a  void  assignment  of  a  lease  will  be  en- 
joined. —  Matthews  v.  Whitaker,  (Tex.  Civ. 
App.)  23  S.  W.  538. 

Dissolution. 

8.  Where,  in  an  action  by  a  Judgment  debt- 
or against  Jiis  creditor  and  the  officers  of  the 
connty  court  to  restrain  the  collection  of  the 
judgment,  plaintiff's  ground  for  injunction  rests 
primarily  on  an  indebtedness  exceeding  the 
judgment  alleged  to  be  due  him  from  the  judg- 
ment creditor,  and  the  answer  specifically  de- 
nies the  existence  of  such  indebtedness,  and  in- 
telligently avers  facta  excluding  the  poMibill^ 
thereof,  it  is  not  error  to  dissolve  the  injunction 
and  dismiss  the  action.— Wheeler  v.  Gray,  (Tex. 
Civ.  Aw>.)  23  S.  W.  821. 

In  Pais. 

See  "Estoppel,"  2-10. 

InBanity. 

Evidence,  see  "Evidence,"  12. 
Officer  adjudged  insane,  see  "Office  and  Offi- 
cer," 1. 

Insolvency. 

See   "Assignment   for   Benefit   of    Creditors;" 
"Fraudnlent  Conveyances." 

Instmctions. 

See  "Oiminal  Law,"  48-60;  "Homicide,"  4S- 
64;   "Trial,"  19-60. 

INSI7BANCE. 

On  exempt  property,  see  "Exemptions,"  2. 

Cancellation  and  rescission. 

1.  An  agent,  representing  the  several  com- 
panies insurers  of  plaintiff's  property,  under  in- 
structions from  them,  went  to  plaintiff  to  can- 
cel the  policies.  Plaintiff  told  him  that  they 
were  transferred  as  security  to  two  of  his 
creditors,  and  declined  to  accept  the  unearned 

?remiams.  The  agent  thereupon  mailed  draft* 
or  the  same  to  said  creditors,  and  one  draft 
was  accepted  and  paid.  The  other  was  de- 
clined by  the  creditor,  on  the  ground  that  the- 
fire  had  already  occurred.  It  appeared  that 
this  creditor  had  recovered  Judgment  on  the 
policies  involved,  and  the  insurers  had  also- 
compromised  with  plaintUf  for  his  interest  in 
them.  Bdd,  that  these  policies  constituted 
"valid  and  existing  insurance,"  within  the  pro- 
hibitory condition  of  a  policy  taken  out  hy 
Slaintiff  the  day  of  his  talk  with  the  agent- 
last  Texas  Fire  Ins.  Co.  t.  Flippin,  (Tex.  Civ. 
App.)  23  S.  W.  550. 
General  rule  of  oonstmotion. 

a.  No  construction  should  he  placed  on  an 
accident  insurance  contract  that  would  defeat 
the  intention  of  both  narties  to  it.— Americaa 
Ace.  Co.  V.  Eeigart  (Ky.)  23  S.  W.  101. 

Conditions  of  policy. 

8.  A  fire  insurance  policy  provided  that  if 
the  building,  "or  any  part  thereof,"  fall,  ex- 
cept as  the  result  of  ore,  all  insurance  -shall 
immediately  cease.  Held,  that  the  falling  of  a 
minute  portion  of  the  material  in  the  insured 
building  would  not  avoid  the  policy,  where  no 
functional  portion  of  the  structure  fell  before 
the   fire,   so   that  its   distinctive  character   ■* 
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BDcli  was  dMtroyed.— London  ft  Ii.  Fire  Ina. 
Ck).  T.  Crunk,  23  8.  W.  140,  91  Tenn.  376. 

4.  Under  a  condition  in  a  fire  iusarance 
poll(7  tlutt  the  insured  will  keep  liis  books  in  a 
"fireproof  gafOj"  the  iusured  complies  with  the 
letter  and  spirit  of  the  condition  when  he  puts 
the  books  in  a  safe  of  the  kind  generally 
known  as  fireproof,  and  does  not  by  this  clause 
warrant  the  safe  to  preserve  the  books. — Knox- 
ville  Fire  Ins.  Co.  t.  Hird,  (Tex.  Civ.  App.) 
23  S.  W.  393. 

Aotions  OD  policies — Pleading. 

5.  In  an  action  on  an  insurance  policy  the 
petition  need  not  ncKative  conditions  which 
avoid  the  policy,  nor  aver  the  performance  or 
nonperformance  of  conditions  subsequent. — 
I.«ndon  &  L.  Fire  Ins  Co.  v.  Crunk,  23  S.  W. 
140,  91  Tenn.  376. 

Province  of  jury. 

6.  A  fire  insurance  policy  provided  that  if 
the  building,  "or  any  part  thereof,"  fall,  ex- 
cept as  the  result  of  Are,  all  insurance  shall 
immediately  cease.  Ihe  court  charged  that  if 
the  roof  was  blown  from  a  part  of  the  building, 
and  one  of  the  upper  rooms  was  uncovered, 
and  the  walls  thereof  partially  blown  away, 
but  leaving  more  than  three-fourths  of  the 
building  intact,  and  that  in  this  condition  it 
was  burned,  defendant  is  liable,  and  that,  if 
the  fire  was  scattered  over  one  of  the  rooms 
by  the  wind,  and  ignited  the  furniture,  and 
a  strong  wind  blew  the  roof  and  a  portion  of 
the  building  upon  it,  and  it  consumed  the 
building,  and  that  the  fire,  and  not  the  falling 
of  the  bnildingj  was  the  proximate  cause  of 
the  loss,  the  jury  should  find  for  plaintifF. 
Held,  that  such  instruction  was  not  objectiona- 
ble, as  an  invasion  of  the  right  of  the  jury  to 
determine  as  a  fact  what  part  of  the  building 
falling  might  be  within  sncn  clause  of  the  pol- 
icy.—London  &  L.  Fire  Ins.  Co.  v.  Crunk,  23 
8.  W.  140,  91  Tenn.  376. 

7.  Where  the  loss  was  by  fire,  there  was 
no  error  in  failing  to  submit  to  the  jury  the 
excepted  causes, — "invasion,  insurrection,"  etc. 
— Knoxville  Fire  Ins.  Co.  v.  Hird,  (Tex.  Civ. 
App.)  23  S.  W.  393. 

Accident  Insurance. 

8.  Where  an  a<-oident  insurance  policy  is, 
by  its  terms,  made  payable  in  case  of  death 
"received  throutrh  external,  violent,  and  acci- 
dental means,"  the  intent  is  that  the  means,  or 
that  which  caused  the  injury,  should  be  ex- 
ternal, and  not  that  the  injury  must  be  ex- 
ternal.—American  Ace.  Co.  V.  Keigart,  (Kj.)  23 
8.  W.  191. 

9.  Where  the  assured  chokes  to  death  while 
attemptiuj;  to  swallow  a  piece  of  beefsteak 
which  accidentally  lodges  in  his  windpipe,  denth 
results  from  "violent  and  accidental  means," 
within  the  meaning  of  the  conditioMs  of  such 
policy.- American  Ace.  Co.  v.  Reigart,  (Ky.)  23 
a.  W.  191. 

INTEBEST. 

See,  also,  "Usury." 

Charged  by  building  associations,  see  "Building 
and  Loan  Associations,"  1-4. 

On  damages. 

1.  The  allowance  of  interest  on  the  value 
of  a  mule  killed  on  a  railroad  track  is  error. 
—Texas  &  N.  O.  Ry.  Co.  t.  Cunningham,  (Tex. 
Civ.  App.)  23  S.  W.  332. 

2.  In  an  action  against  a  railroad  company 
for  damages  to  cattle  in  transit  on  defendant's 
road  by  delaying  them  at  certain  places,  inter- 
est may  be  allowed  on  the  amount  of  damages 
sustained,  though  it  is  not  asked  for  in  the 
pleadings. — International  &  G.  N.  R.  Co.  T. 
Lewis,  (Tex.  Civ.  App.)  23  S.  W.  323. 

8.  A  judgment  in  an  action  for  injuries  to 
cattle  shipped  may  be  rendered  for  damages, 
and  the  interest  thereon  from  the  time  they  ac- 
crued to  the  date  of  judgment.— International 


Sc  6.  N.  R.  Ce.  t.  Dimmitt  County  Pasture  Co.. 
(Tex.  Civ.  App.)  23  S.  W.  754. 

4.  A  judgment  for  damages  for  injuries  to 
cattle  shipped,  and  interest  on  such  damages, 
may  provide  that  it  shall  l>ear  interei^t  froM 
its  date.— International  &  G.  N.  R.  Co.  v.  Dim- 
mitt County  Pasture  Co.,  (Tca.  v^iv.  App.)  23 
S.  W.  754. 

Bate. 

5.  Where,  after  the  conversion  of  pn>:>.' 
ty,  the  legal  rate  of  interest  is  reduceiL  tbr 
owner  is  entitled  as  damages  to  the  legal  tad- 
at  the  time  of  the  conversion  only  to  the  time 
the  law  is  changed,  and  to  the  lower  rate  from 
that  time  to  the  date  of  trial.— Gnlf,  C.  &  8. 
F.  Ry.  Co.  V.  Humphries,  (Tex.  Olv.  Aiip.>  23 
S.  W.  656. 

6.  Where,  in  an  action  to  recover  for  goods 
lo8t  in  transitu  over  defendant  railroad  com- 
pany's road,  there  was  judgment  for  plaintiff, 
the  court  properly  allowed  interest  on  the  value 
of  the  goods  at  S  per  cent  until  the  law  chan- 
ging such  rate  to  6  per  cent  went  into  effect, 
since  plniutiff  was  entitled  to  the  corrent  rate 
of  Ipgal  interest  on  the  valae  of  the  goods  kwt. 
—Rio  Grande  R.  Co.  T.  Cross,  (Tex.  CiT.  App.) 
2H  S*.  W.  52ft;  Id.  1004;  Same  v.  Hnnos'  Soc- 
cessurs.  Id.  531;    Same  t.  Petitpain,  Id. 

7.  Under  Bev.  St.  art  2980.  providing  that 
on  contracts  bearing  interest  at  more  than  8 
per  cent  the  judgment  shall  bear  the  same 
rate  from  its  date,  a  judgment  on  a  note  call- 
ing for  12  per  c«it  interest  and  10  per  cent 
attorney's  fees  is  properly  entered  for  the  sum 
of  principal,  interest,  and  attorney's  fees,  the 
whole  to  bear  12  per  cent,  interest  from  date. — 
Llano  Improvement  &  Furnace  Co.  v.  Watkina, 
(Tex.  Civ.  App.)  23  S.  W.  612;  Same  ▼.  En- 
banks,  Id.  613. 

Interrogatories. 

Sec  "Trial,"  63. 

Interstate  Commeroe. 

Regulation  ol^,  see  "Carriers,"  1,  2;   "Constitn- 


tional  Law,' 


see 
3. 


INTOXICATINO  UQUOBS. 

I 

Constitutionality  of  laws. 
I  1.  Rev.  St.  1889,  {  4622,  providhig  that 
I  druggists  shall  produce  in  court,  or  before  any 
grand  jury,  all  prescriptions  compounded  by 
them,  "whenever  thereto  lawfully  required,  and 
on  failing,  neglecting  or  refusing  so  to  do  shall 
be  deemed  guilty  of  a  misdemeanor,"  is  con- 
stituHonal.  18  8.  W.  894,  108  Mo.  666.  ap- 
proved.—State  V.  Davis,  (Mo.  Sup.)  23  S.  W. 
759. 

8.  The  "Pletning  County  Prohibition  Law," 
H  1-3,  provide  that  it  shall  be  unlawful  to 
sell,  loan,  or  traSic  in  liquors  in  any  quantity 
whatever,  except  that  the  act  shall  not  apply  to 
a  resident  physician,  who  in  good  faith  pre- 
scribes it  as  medicine,  nor  to  sales  by  distill^es 
in  quantities  not  less  than  10  gallons,  and  then 
not  to  be  drank  on  the  premises  where  sold,  nor 
to  those  who  furnish  it  to  memi^ers  of  their 
own  family,  or  to  invited  guests  at  their  own 
household.  Section  4  provides  that  "any  per- 
son" violating  section  1  shall  be  fined  not  less 
than  $100  or  more  than  $300.  Section  6  pro- 
vides that  any  physician  who  shall  furnish  such 
liquors  to  any  po-son  except  as  a  medicine  shall 
be  fined  $100.  Hdd,  that  such  act  does  not 
impose  a  different  penalty  on  physicians  than  on 
other  persons  for  the  same  offense,  and  is  not. 
therefore,  unconstitutional  for  such  reason;  bat 
section  5  is  intended  to  provide  a  distinct  pen- 
alty for  physicians  who  prescribe  liquors  to  l>e 
used  otherwise  than  as  a  medicine. — Common- 
wealth V.  Day,  (Ky.)  23  S.  W.  952. 
Liquor  dealer's  bond. 

8.  A  liquor  dealer's  bond,  providing  for  a 
penalty  in  case  the  dealer  permits  any  game 
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StoUbited  bT  the  laws  of  the  state  to  be  con- 
ucted  on  the  premisee,  mast  be  strictly  con- 
straed;  and  the  state  cannot  maintain  any  ac- 
tion thereon  for  the  penalty  when  the  bond  is 
made  payable  to  the  county  judge,  instead  of 
to  the  state,  as  required  by  Act  March  29,  1887. 
—State  T.  Vinson.  (Tex.  ar.  App.)  23  8.  W. 
807. 

4.  In  an  action  to  recover  statutory  penal- 
ties on  the  bond  of  a  retail  liquor  dealer,  in 
which  the  breach  allesed  is  that  such  dealer 
permitted  a  minor  to  enter  and  remain  in  bis 
place  of  business,  it  is  no  defense  that  such 
minor  was  a  partner  in  the  business,  where  he 
is  not  a  party  to  the  bond. — Drake  v.  State, 
(Tex.  Civ.  App.)  23  S.  W.  388. 

6.  where  a  minor  is  permitted  to  enter 
and  remain  in  a  retail  liquor  dealer's  place  of 
buRiness,  such  dealer  and  his  bondsmen  are 
liable  to  the  penalties  imposed  hy  Acts  1887, 
p.  59,  regardless  of  whether  the  owner  or  his 
agents  in  charge  of  such  place  believed,  or  had 
reason  to  believe,  that  such  minor  was  over  21 
years  old.— State  v.  Meyer,  (Tex.  Civ.  App.)  23 
8.  W.  427. 

0.  The  liquor  law  of  1893,  expressly  repeal- 
ing all  parts  of  acts  inconsistent  therewith  by 
making  it  a  breach  of  a  retail  liquor  dealer's 
bond  to  permit  a  minor  to  enter  and  remain 
on  the  premises,  only  where  the  liquors  are 
kept  for  sale  "to  be  drunk  on  the  premism." 
repeals  the  provision  of  the  liquor  law  of  1887, 
making  it  a  breach  of  the  bond  to  allow  a  minor 
on  the  premises,  though  liquors  are  kept  for 
sale  merdy  to  be  carried  away  and  used. — 
Drake  ▼.  State,  (Tex.  Civ.  App.)  23  8.  W.  620. 
—— Action  on. 

7.  An  action  on  a  retail  liquor  dealer's  bond 
is  properly  brought  in  the  name  of  the  state.— 
Drake  v.  State,  (Tex.  Civ.  App.)  23  B.  W.  39a 

8.  A  petition  which  alleged  the  piving  of 
a  retail  liquor  dealer's  bond,  its  violation  by 
such  dealer,  by  permitting  a  minor  named  to 
enter  and  remain  in  his  place  of  business  in  a 
certain  city  and  county  in  the  state,  when  and 
where  he  was  engaged  in  the  sale  of  liquors  in 
leas  quantities  than  a  quart,  states  a  cause  of 
action.— Drake  v.  State,  (Tex.  Civ.  App.)  23  S.  i 
W.  3»8. 

0.  Evidence  that  a  witness  saw  a  minor  go 
behind  the  counter  in  a  dealer's  place  of  busi- 
ness, and  hand  out  some  beer  to  other  persons, 
is  sufficient  to  Rupport  a  finding  that  it  was  a 
place  where  liquors  were  sold  in  qnantities  less 
than  a  quart.— Drake  v.  State,  (Tex.  Civ.  App.) 
23  S.  W.  398. 

Illegal  sales  and  Kifts- 

10.  The  "Fleming  County  Prohibition  Law," 
H  1-3,  provide  that  it  shall  be  unlawful  to 
sell,  loan,  or  traffic  in  liquors  in  any  quantity 
whatever.  Section  6  provides  that  the  procur- 
ing or  delivery  by  one  person  of  liquor  for  an- 1 
other,  unless  a  member  of  the  same  fam  ly,  or 
invited  guests  at  their  own  household,  "to  be  ' 
drank  as  a  beverage,"  shall  be  deemed  a  sa'.e 
under  the  provisions  of  section  1,  etc.  HM, 
fhat  section  6  is  not  a  limitatiou  on  section  1, 
and  a  person  who  sells,  barters,  gives,  or  loans 
liquors  to  another,  as  denounced  in  section  1, 
is  guilty  of  a  violation  of  such  section,  whether 
the  liquor  is  "to  be  drank  as  a  beverage"  or 
not.— Commonwealth  v.  Day,  (Ky.)  23  8.  W. 
902. 

11.  Section  6  is  intended  to  bring  within  the 
provisions  of  the  act  all  persons  who  procure 
from  the  seller  and  deliver  to  the  pnrcha-'er 
Huch  liquors,  and  thus  prohibit  the  importntion 
of  liquors  into  such  county. — Commonwealth  v. 
Day,  (Ky.)  23  S.  W.  952. 

Keeping  place  open  on  Sunday. 

rz.  Acts  1889,  c.  31,  makes  it  unlawfal  to 
"keep  open  on  Sunday  any  place  where  such 
[Intoxicating]  liquor*  were  sold,  «  »  ♦  pro- 
vided that  the  provisions  of  this  act  sh.ill  not 
apply  to  druggists  selling  on  the  prescription  of 
a  practicing   physician."^    JBM  that,   where   a 


druggist  also  holds  a  tippler's  Ueoise,  ami 
keeps  his  bar  in  the  same  room  where  Ills  drugs 
are  kept,  so  that  it  cannot  be  closed  without 
dosing  the  drug  room,  the  latter  must  be  closed 
on  Sunday.— McNeill  v.  State,  (Tenu.)  23  S. 
W.  52. 

Sales  on  election  day. 

ID.  Giving  a  drink  of  liquor  to  a  person  lie- 
tween  9  and  10  o'clock  P.  M.  on  election  day 
is  a  violation  of  Acts  1891-92,  chapter  on 
Elections,  (article  13,  |  10,)  making  it  a  misde- 
meanor to  sell  or  give  liquor  to  any  person 
"upon  the  day"  of  any  election,  although  ihe 
statute  prescribes  that  voting  shall  cease  nt  4 
o'clock  P.  M.— Commonwealth  v.  Murphy,  (Ky.) 
23  8.  W.  055. 

Criminal  prosecution. 

U.  An  act  known  as  the  "Fleming  County 
Prohibition  Ijiw"  provides  that  the  certificate 
of  the  county  board  of  examiners,  showing  tiiat 
a  majority  of  the  votes  of  t  he  county  had  been 
cast  ngninst  the  sale  of  liquors  at  an  election 
held  under  such  act,  shall  be  recorded  in  the 
office  of  the  clerk  of  the  county  court,  and  that 
"then"  the  provisions  of  the  act  shall  be  in  full 
force.  Hehl  that,  on  a  trial  for  violation  of 
such  law,  the  evidence  must  show  that  such 
certificate  had  been  filed. — CkMumonwealth  v. 
Day.  (Ky.)  23  8.  W.  1S8. 

15,  A  statement  in  the  bill  of  exceptions, 
immediately  after  such  certificate,  as  follows: 
"Showing  that  the  law  •  •  •  was  in  full 
force  and  effect  in  said  county  at  the  time  of 
the  sale," — is  but  an  erroneous  condusion,  and 
does  not  show  that  the  law  was  in  force. — Com- 
monwealth V.  Day,  (Ky.)  23  8.  W.  19& 


Inventory. 

By  executors,  see  "Executors  and  Administra- 
tors," 6. 

Iidaad. 

Ownership,  see  "Riparian  Klgjits,"  1. 

Joint  Tenancy. 

by     entireties,     see     "Husband     and 


Estate    by 
Wife,"  4. 


JTTDGE. 


See,  also,  "CV>urts." 

AmxMutment,  see  "Constitutional  liOW,"  1, 

Uesiguation,  see  "Office  and  Officer,"  2. 

Dlsqnalifloatlon. 

1.  Under  Rev.  St.  art.  1138,  which  provides 
that  a  judge  is  disqualified  when  a  relative 
"within  the  third  degree"  Is  a  party  to  the  suit, 
a  judge  w#o  is  the  brother-in-law  of  a  stock- 
holder and  president  of  a  corporation  Is  not  dis- 
qualified to  try  an  action  to  which  such  corpora- 
tion is  a  party.— L«wis  v.  Hillsboro  Roller-Mill 
Co.,  (Tex.  Civ.  App.)  23  8.  W.  338. 

2.  An  action  ifx  which  defendants'  property 
was  attached  does  not  involve  the  validity  of  an 
assignment  for  benefit  of  creditors  made  before 
the  attachment  was  levied,  where  neither  the 
assignee,  nor  any  person  claiming  under  the 
assignment,  is  a  party  to  the  action;  and  there- 
fore a  special  Judge  before  whom  the  cause  is 
brought  for  trial  is  not  disqualified  because  he 
drew  the  assignment,  advised  the  assignee  and 
was  a  creditor  of  defendants,  and  had  ac- 
cepted under  the  assignment.— Kemp  v.  Whar- 
ton County  Bank,  (Tex.  Civ.  App.)  23  8.  W. 
91(1. 

8.  Where,  in  trespass  to  try  title,  thejudi^e 
in  whose  court  the  cause  is  pending  has  posse*- 
sion  of  the  land  in  controversy,  claiming  title 
thereto,  he  la  "interested,"  within  Const,  art 
^,  i  11,  providing  that  "no  judge  shall  sit  in 
any  case  wherein  he  may  be  interested,"  and  is 
disqualified  to  try  the  cause,  ami  the  failure 
of  plaintiff,  through  ignorance^  to  make  him  a 
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a  cu]r  tax  wmcn  is  sougbt  to  be  collected  is 
disqualified  to  render  a  judgment  enjoining  the 
collection  thereof.— Wetsel  t.  State,  (Tex.  CIt. 
App.)  23  S.  W.  825. 

Speoial  jndges. 

6.  Under  Rev.  St.  188»,  8  3328.  ariTing  the 
epedal  judge  elected  by  members  or  the  bar, 
in  case  of  tne  absence  or  disqualification  of  the 
regular  judge,  ail  the  powers  of  the  circuit 
jndge,  he  is  under  no  duty  or  obligation  to  the 
regular  judge;  and  the  fact  that  he  adjourned 
the  court  before  the  arriral  of  the  regular 
judge,  in  violation  of  a  promise  made  to  the 
latter,  does  not  affect  the  regularity  of  such 
action.— State  v.  Ross,  (Mo.  Sup.)  23  S.  W.  196. 

e.  After  court  has  been  adjourned  until  the 
next  regular  term  by  a  special  judge,  the  regu- 
lar judge  has  no  power  to  reopen  It — State  T. 
Boss,  (Mo.  Sup.)  23  S.  W.  196. 

7.  A  judge  specially  appointed  to  try  a 
cause,  because  the  regular  judge  is  disquali- 
fied, cannot  consolidate  the  cause  with  another, 
which  he  has  not  been  authorized  to  try. — Tex- 
as-Mexican Ry.  C3o.  T.  Cahill,  (Tex.  Ciy.  App.) 
28  a  W.  232. 

JUDGMENT. 

See,   also,  "Criminal   Law,"  65,  06;    "Bxeeu- 

tion,"8. 
Action  by  assignee,  see  "Parties,"  1. 
Against  infants,  see  "Infancy." 

partnwship,  see  "PartneraMp"  17. 

principal  and  surety,   see   ''Principal   and 

Surety,"  3. 
Appealable  judgments  and  orders,  see  "Appeal," 

1,  z. 
Collateral   attack   on  order  of  commisdonet's 

court,  see  "Counties,"  4. 
Contradicting  entry  of  judgment  by  minutes  of 

court,  see  "Records,"  2. 
Eridence  as  to  entry,  see  "Evidence,"  10. 
In  action  by  one  cotenant,  right  of  action  by 

other,  see  "Tenancy  in  Common,"  6. 
In  particular  actions,  see  "Forcible  Bntry  and 

Detainer."        • 
Merger  of  cause  of  action,  see  "Limitation  of 

Actions,"  23.  « 

On  award,  see  "Arbitration  and  Award,"  5,  6. 
On  claim  by  third  person  in  execution,  see  "Ex- 
ecution," a 
On  special  verdict,  see  "Trial,"  64. 
I'roof  of,  see  "Evidence,"  42. 
Res  judicata,  election  of  remedies  by  seller,  ne 

"Sale."  14. 
judgment  reversed  on  appeal,  see  "Appeal," 

92. 
Satisfaction  by  one  90t  primarily  lUble,  rights 

accruing,  see  "Partnership,"  13. 
Variance  net  ween  judgment  and  execution,  aee 

"Execution,"  3. 

Bendition  and  entry. 

I.  The  fact  teat  persons  have  been  im- 
properly joined  as  parties  defendant  does  not 
warrant  the  entry  of  a  judgment  in  their  fa- 
vw.  but  the  action  should  be  dismissed  as  to 
them.— GiUnm  v.  St.  Louis,  A.  &  T.  Ry,  Co~ 
(Tex.  Civ.  App.)  23  S.  W.  716. 

a.  AVhere  a  petition  for  wrongful  attach- 
ment of  joint  purchasers  under  a  bill  of  sale 
sets  up  in  severalty  the  itttwest  of  each  of  the 
plaintiffs  in  the  property  conveyed,  and  the  bill 
of  sale  was  made  to  them  as  the  several  vendees, 
•tating  that  each  should  hold  the  property  in 
proportion  to  the  respective  claims  of  each 
against  the  vendor,  failure  of  one  of  plaintiffs 
to  recover  does  not  prevent  a  jnderraent  in  favor 
of  those  who  estatmshed  valid  claims.— Hamil- 
ton-Brown Shoe  Co.  V.  Whitaker,  (Tex.  Civ. 
App.)  23  S.  W.  520;  Same  v.  KeUam,  Id.  524; 
Same  v.  Cameron,  Id.  525;  Same  T,  Sanger,  Id. 

8.  Where  a  petition  names  as  pTaintiflf, 
among  others,  "Jan^   B.,  joined  by  her  hus- 


ous.— xerry  t.  jrrencn,  rrex.  sxt.  /Lpp.)  i3  ». 
W.  911. 

By  de&olt. 

4.  The  mere  filing  of  an  answer  will  tMit 
prevent  a  judgment  by  default,  but  there  most 
also  be  a  subsequent  appearance  by  defendant 
to  protect  his  rights. — Lytic  ▼.  Custead,  (Tes. 
Civ.  App.)  23  S.  W.  451. 

5.  Sayles'  Civil  St.  art.  1220,  requires,  in 
order  to  effect  service  of  citation,  that,  to  a 
defendant  residing  without  the  county  in  whid 
the  suit  is  pending,  the  officer  shall  deliver  the 
"certified"  cow  of  the  petition  accompanying 
the  citation.  Hdd,  that  where  the  oflScer  serr- 
ing  citation  on  a  defendant  who  was  temporaxi- 
ly  residing  without  the  county  in  which  action 
was  brought  delivered  to  such  defendant  only 
an  uncertified  copy  of  the  petition,  and  no  copy 
of  a  supplemental  petition  which  luid  been  filed. 
It  was  error  to  render  judgment  against  Mm  Xsj 
default.— Lasarufl  v.  Barrett.  (Tex.  Civ.  App.) 
23  S.  W.  822. 

Bm  judicata. 

6.  Certain  land  of  plaintiff  waa.  in  1883. 
condemned  for  depot  purposes,  on  application  of 
defMidant  railway  company.  In  an  action  to  re- 
cover the  land,  plaintiff  averred  that  after  the 
judgment  of  condemnation  die  and  her  hnslmnd 
occupied  the  land  as  a  Immestead  nntil  1883, 
when  defendant  recovered  judgment  in  an  in- 
innetion  suit  against  them;  that,  notwithstand- 
ing such  injunction,  plaintiff  had  ootttinned  ts 
tecupr  tite  land  as  a  homestead  until  1889,  dni^ 
ing  wnich  time  defendant  bad  not  attempted  to 
use  the  land  as  a  depot;  that,  in  1889,  plain- 
tiff was  twice  adjudged  guilty  of  contempt  for 
violating  the  injunction,  and  an  order  was  mada 
placing  defendant  in  possession;  and  that  there 
was  no  necessity  for  the  use  of  land  for  tlie 
purpose  for  which  it  was  condemned,  but  tliat 
it  was  inclosed  by  defendant,  and  used  aa  a 
parlc  for  adorning  other  property  of  defendant. 
Keli,  tliat  the  necessity  for  the  condemnation 
of  the.  land  for  depot  purposes  was  condnaive- 
ly  determined  by  the  judgment  of  the  conni^ 
court  condemning  it — Muhle  v.  New  York,  T. 
&  M.  By.  Co.,  (Tex.  Civ.  App.)  23  S.  W.  SoS. 

7.  The  order  authorizing  defendant  to  take 
possession  was  conclusive  of  all  matters  relied 
on  by  plaintiff  for  a  recovery  of  the  land  at  the 
time  such  order  was  issued,  and  for  tlie  aaoe 
reason  plaintifTs  plea  of  the  statute  of  limita- 
tions was  of  no  avail. — Muhle  v.  New  Yoric,  T. 
&  M.  By.  Co.,  (Tex.  Civ.  App.)  28  S.  W.  809. 

&  A  judgment,  except  in  special  cases,  is 
rea  judicata,  not  only  on  the  points  as  to  which 
the  court  was  required  by  the  parties  to  form 
an  opinion  and  pronounce  judgment  but  alao  on 
every  point  which  properly  lielonged  to  the 
subject  of  litigation,  and  which  the  parties 
exercising  a  reasonable  diligence  might  haT« 
brought  forward  at  the  time. — ^Robinson  t.  Boyd, 
(Tenn.)  28  S.  W.  72;    Same  t.  Robinson,  I^ 

9.  Where,  in  partition,  certain  parties  were 
held  to  have  no  title,  it  was  not  error  to  ex- 
clude as  evidence,  in  a  subsequent  action  by 
tliem  to  trv  title,  certain  tax  deeds  executed 
prior  to  such  judgment,  under  which  one  of  the 
defeated  parties  thereto  claimed  title. — Bail9 
V.  Laws,  (Tex.  Civ.  App.)  23  S.  W.  20. 

10.  A  judgment  ordering  that  tlie  cause  be 
filed  away  for  want  of  prosecution  is  not  final 
or  a  bar  to  a  subsequent  action. — Nickell  t. 
Fallen,  (Ky.)  23  S.  W.  386. 

11.  In  an  action  by  the  state  to  dissolve  the 
incorporation  of  a  certain  town,  defendants  of- 
fered in  evidence  a  judgment  in  th^  faror  in 
a  former  action  brought  for  the  same  purpose. 
JleU,  that  the  former  Judgment  was  condumve^ 
the  parties  to  each  suit  lieing  in  contemplation 
of  law  the  same,  though  the  relators  were  dif- 
ferent.— McCIeskey  .T.  State,  (Tex.  Cir.  App.) 
28  8.  W.  518.     "^  "•  "^ 
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13.  In  an  aotkui  against  the  hctos  of  a  de- 
oeased  person  to  quiet  title  to  property,  under 
2  Pasch.  Dig.  art.  S460,  a  judirment  for  plaiutitF 
concludes  all  who  claim  by  inheritance  in  the 
Ruccesaion  of  the  deceased,  whether  inheriting 
immediately  from  him  or  as  succeeaors  of  those 
80  inheriting. — Sloan  t.  Thompson,  (Tex.  Cir. 
App.)  23  S.  W.  6ia 

Persons  oonoluded  by  deoision. 

18.  A  vendor  of  land,  who  in  his  deed  ex- 
pressly retains  a  vendor's  lien,  is  not  affected 
by  a  jndtnnent  of  foreclosnre  obtained  by  his 
vendee  'against  a  subsequent  vendee  in  a  pro- 
ceeding to  which  he  is  not  a  party. — Foster  t. 
Andrews,  (Tex.  Civ.  App.)  23  8.  W.  610. 

14.  A  vendor  of  land,  who  expressly  retainv 
a  vendor's  lien  for  the  whole  price  of  the  land, 
is  not  affected  l>y  a  judgment  for  the  land,  ob- 
tained against  his  vendee,  in  a  proceeding  to 
which  be  is  not  a  party;  and  it  Is  immaterial 
that  subsequently  the  vendee,  having  failed  to 
pay  the  purchase  money,  reconveys  the  land  to 
him.  since  his  title  is  not  dependent  on  such 
deed.— Poster  v.  Andrews,  (Tex.  Civ.  App.)  23 
S.  W.  610. 

15.  Where  a  husband  and  wife,  who  had 
mortgaged  land,  had  a  judgment  of  foreclosure 
set  aside  to  have  a  credit  for  a  homestead  in- 
terest allowed,  and  the  litigation  resulted  in  the 
exclusion  of  such  credit,  and  the  sale  of  the 
land  under  another  judgment  of  foreclosure, 
the  children  of  the  mortgagors  could  not  sub- 
seqnMitly  petition  for  the  allowance  of  such 
«redit.— RafCerty  v.  Buckler,  (Ky.)  23  S.  W.  947. 

10.  In  an  action  by  a  father  fbr  the  loss  of 
his  son's  aervieea  because  of  personal  injuries 
alleged  to  have  been  sustained  while  employed 
by  defendant,  the  court  found  that  the  son 
was  not  injured  while  in  the  service  of  defend- 
ant. Hdd,  that  such  findine  is  not  admissible  to 
prove  the  same  defense  in  an  action  by  the  son 
against  the  same  defendant  to  recover  for  such 
personal  injuries.— Guy  v.  Fisher  &  Burnett 
Lumber  Co.,  (Tenn.)  23  S.  W.  972. 

Judgment  against  receiver  —  Effect  on 
debtor. 

17.  The  appointment  of  a  receiver  of  a  rail- 
road does  not  pass  title  to  the  property,  so  as  to 
render  a  judgment  against  the  receiver  conclu- 
sive against  the  company;  and  no  writ  of  resti- 
tution should  issue,  even  after  the  restoration 
of  the  property  to  the  company,  on  a  judgment 
against  the  receivers,  to  wbich  the  company  is 
not  a  party.— Abbey  v.  International  &  Q.  N. 
R.  Co.^s  Receivers,  (Tex.  dr.  App.)  23  S.  W. 
934. 

Lien. 

18.  Where  a  judgment  creditor  acquires  a 
lien  on  land  as  against  the  grantee  of  a  prior 
unrecorded  deed,  because  he  has  no  notice  of 
such  deed,  and  he  purchases  tlte  land  at  tbenttn 
sale  on  execution  issued  on  his  judgment,  his 
title  is  naramount  to  the  title  of  such  grantee, 
though  he  had  notice  of  such  prior  deed  at  the 
time  of  lUs  purcliase.— Russell  v.  Nail,  23  S.  W, 
901,  2  Tex.  Civ.  App.  60. 

.    19.  A  judgment  was  rendered  December  3, 

1875,  and  the  first  execution  issued  March  7, 

1876,  and  was  returned  the  same  day;  tin- 
second  issued  the  same  day,  and  was  directed 
to  the  sheriff  of  another  county;  the  third  is- 
sued January  U,  1877;  and  the  fourth,  March 
21,  1884.  Udd  that,  under  tho  statute  of  ISGC. 
in  force  at  the  date  of  the  judgment,  it  was  not 
barred  at  time  of  filing  a  petition  for  a  writ 
of  scire  facias,  January  13,  1892.— Mundlne  t. 
Brown,  (Tex.  Civ.  App.)  23  S.  W.  90. 

20.  Defendant,  by  a  deed  absolute  in  form, 
conveyed  land  to  one  R.  to  secure  a  loan.  Aft- 
er the  loan  was  paid,  R.  executed  a  reconvey- 
ance of  the  land  to  defendant,  but  it  was  not 
filed  for  record  until  several  years  later,  and 
after  plaintiff  had  obtained  and  docketed  a 
jndgment  against  R.,  and  had  issued  execution 
thereon.  Held,  that  plaintiff  could  not  subject 
snch  land  to  his  jtMgment  against   R.,  since 


a  judgment  creates  a  lien  on  land  only  to  the 
extent  of  the  debtor's  actual  interest  therdn, 
and  the  registration  statutes  do  not  apply  to 
such  a  case.— Michael  v.  Knapp,  (Tex.  Civ. 
App.)  23  a  W.  280. 

21.  Under  Rev.  St  art.  3168,  which  re- 
quires the  index  to  judgment  abstracts  recorded 
to  show  the  name  of  each  plaintiff  and  of  each 
defendant  in  the  judgment,  no  lien  is  created 
where  both  the  record  of  the  judgment  and  the 
Index  thereof  state  merely  the  firm  name  of 
plaintiffs,  but  do  not  state  the  names  of  each 
partner.— Willis  v.  Nichols,  (Tex.  Civ.  Aw).)  28 
§7  W.  1025. 

22.  Rev.  St.  art  3158,  which  requires  the 
index  to  the  judgment  record  to  \)e  alphabetical, 
and  to  show  the  name  of  each  plaintiff  and  of 
each  defendant,  is  sufficiently  complied  with 
by  placing  defendant's  name  in  the  proper  al- 
phabetical position,  followed  by  plaintiff's  name, 
though  nwher  party  is  designated  as  defend- 
ant or  iduntiff,  and  though  neither  the  word 
"versus  or  "against,"  nor  any  abbreviation 
thereof,  is  piactHJ  after  the  name  of  either  party. 
—Von  Strfn  V.  Trexler,  (Tex.  Civ.  App-)  28  8. 
W.  1047. 

2S.  In  Texas  a  judgment  lien  takes  preced- 
ence of  a  prior,  unrecorded  deed  by  the  judg- 
ment debtor,  uuIphm  the  judgment  creditor  has 
notice  thereof.— Von  Stein  v.  Trexler,  (Tex.  Civ. 
App.)  23  8.  W.  1047. 

Collateral  attack. 

84.  An  order  of  a  special  judge,  vacating  an 
order  previonsly  made  by  the  regular  Judge  ap- 
pointing a  recMver  for  a  corporation,  cannot  be 
attacked  on  tlie  ground  of  such  judge's  rela- 
tionship to  an  interested  party,  in  a  mandamus 
proceeding  by  the  person  whose  appointment  is 
80  revoked  to  procure  the  delivery  to  him  of  the 
corporate  propwty  by  a  receiver  appointed  by 
another  court— State  v.  Ross,  (Ho.  Sup.)  28  8. 
W.  196. 

35.  Nor  can  such  order  be  attacked  In  sndi 
collateral  proceeding  as  liaving  been  fraudulent- 
ly issued.  Shwwood,  X.  disseoting.— State  t. 
Ross.  (Mo.  Sup.)  23  S.  W.  196. 

36.  A  judgment  entered  by  default  against 
a  non>%8ident  will  not  be  subject  to  attack  in  a 
collateral  proceeding  on  the  groond  tbuit  the 
record  does  not  show  an  affirmative  compliance 
with  the  provisions  of  the  statute  providug  for 
the  publication  of  a  citation  to  ddendant,  the 
presumption  being  that  there  has  been  a  full 
compliance.  21  S.  W.  62.  followed.— Meade  v. 
BarUett,  23  S.  W.  186,  1  Tex.  Civ.  App.  342. 

27.  In  an  action  by  the  state  to  dissolve  tlie 
incorporation  of  a  certain  town,  defendants  of- 
fered in  evidence  a  judgment  in  their  favor  in 
a  former  action  brought  for  the  same  purpose 
wlticb  judgment  was  entered  on  the  refusal  of 
the  relators  to  prosecute  the  suit,  the  district 
attorney  of  the  state  offering  no  objection. 
Held,  that  it  was  error  to  exclude  such  evi- 
dence on  the  grotmd  that  the  judgment  was 
void,  for,  as  the  court  had  jurisdiction  of  the 
subject-matter,  and  imwer  to  render  the  judg- 
ment, such  judisment  would  not  be  open  to  col- 
lateral attack.— McCleskey  v.  State,  (Tex.  Civ. 
Appj  23  S.  AV.  518. 

38.  A  judgment  cannot  be  collaterally  at- 
tacked becaiiHe  foutded  on  insufficient  and  in- 
competent testimony. — Sloan  v.  Thompson,  (Tex. 
Civ.  App.)  2»  8.  \V.  613. 

29.  A  judgment  which  finds  that  "proper 
service  had  been  made  by  publication  on  de- 
fendants" cannot  be  collaterally  attacked  be- 
cause the  affidavit  for  set  \  ice  by  publication 
was  insufficient. — Sloan  t.  Thompson,  (Tex.  Civ. 
App.)  23  8.  W.  613. 

80.  The  county  court,  in  prot>ate  matters,  is 
a  court  of  general  jurisdiction,  and  its  orders 
and  judgments  cannot  be  collaterally  attacked, 
— Oorley  v.  Anderson,  (Tex.  Civ.  App.)  28  8.  W. 
839 

Probate  of  will. 

81.  The  decree  of  a  probate  conrt,  having 
jurisdiction  of  the  snbjc<>t-inatter,  admitting  a 
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was  filed  at  the  term  at  which  the  judgment 
was  rendered,  and  continued  to  the  next  term, 
it  suspended  the  judgment,  so  that  the  court 
can  act  on  the  motion  the  same  as  at  the  prior 
term.— Child*  v.  Kansas  City,  St.  J.  &  C.  B. 
R.  Co.,  (Mo.  Sup.)  23  S.  W,  373. 

Equitable  relief. 

38.  A.  vendor's  lien  was  foreclosed,  and  the 
judgment  assigned.  Thereafter  the  vendor  re- 
leased his  lien  of  record,  but  the  judgment, 
though  in  fact  paid  to  the  assignee,  was  not 
so  released.  HM,  that  since  said  judgment 
was  on  its  face  a  valid  and  subsisting  lien  on 
the  land,  requiring  extrinsic  and  parol  evidence 
to  defeat  it,  equity  would  enjoin  execution 
thereunder,  and  order  its  cancellation  as  a 
cloud  on  the  title.— Texas  Land  &  Mortgage  Co. 
T.  Worsham,  (Tex.  Civ.  App.)  23  S.  W.  93a 

84.  To  warrant  a  court  of  equity  in  review- 
ing a  judgment  and  in  enjoining  proceedings 
thereunder,  the  party  seeking  the  relief  must 
show,  not  only  that  injustice  has  been  done 
him,  but  also  that  he  was  prevented  from  pros- 
ecuting his  cause  of  action,  or  interposing  his 
defense,  by  fraud,  accident,  or  the  act  of  the 
opposing  party,  wholly  unmixed  with  any  fault 
or  negligence  of  his  own;  and  the  diligence  re- 
quired to  be  used  to  prevent  injury  is  such  as 
prudent  and  careful  men  would  ordinarily  use 
in  their  own  causes  of  equal  importance.- Wood 
T.  Lenox,  (Tex.  Civ.  App.>  23  S.  W.  812. 

85.  The  fact  that  a  party  to  a  suit  is  in  del- 
icate health,  and  goes  abroad  to  recover,  does 
not  excuse  him  from  making  some  provision  by 
which  his  intereot  will  be  protected,  and  is  no 
ground  for  a  review  of  a  judgment  obtained 
against  him. — Wood  v.  Lenox,  (Tex.  Civ.  Arn>.) 
23  S.  W.  812. 

86.  The  fact  that  defendant's  counsel  in- 
formed plaintiff  that  the  records  of  the  case 
had  been  destroyed  by  fire  does  not  excuse  the 
failure  of  plaintiff  or  his  counsel  to  pay  any  at- 
tention to  the  action,  where  the  papers  are  sub- 
sequently produced  in  court,  and  given  to  plain- 
tiff's counsel  several  months  before  the  trial.— 
Wood  ▼.  I^nox,  (Tex.  Civ.  App.)  23  S.  W.  812. 

87.  The  destruction  of  the  records  in  a  case 
will  not  excuse  plnintlff,  who  has  seque.stored 
property  of  hi.s  adversary  in  an  amount  largely 
exceeding  his  claim,  from  paying  any  attention 
to  the  case;  and  a  judgment  for  defendant  on 
his  plea  in  recnnventiou  for  damages  for  wrong- 
ful sequestration  will  not  be  disturbed  on  the 
ground  that  plaintiff  was  abroad  for  his  health 
when  it  was  rendered,  and  that  he  thought 
nothing  would  ever  be  done  in  the  case. — Wood 
v.  licnox,  (Tex.  Civ.  App.)  23  S.  W.  812. 

Iiaohes  in  suing  for  relief. 

88.  A  consent  judgment  will  not  be  de- 
clared void  on  tlie  gi'ound  of  fraud  in  an  ac- 
tion brought  by  tlic  i>arty  against  whom  it  was 
rendered  nearly  20  years  afterwards,  where 
the  facts  constituting  the  alleged  fraud  were 
open  to  the  observation  of  such  party  during 
the  whole  time. — City  of  Goliad  v.  Weisiger, 
(Tex.  Civ.  App.)  23  S.  W.  694. 

Assignment. 

89.  An  assignee  of  a  judgment  takes  it  sub- 
ject to  all  equities  that  then  exist  between  the 
parties,  including  the  right  of  the  debtor  to  off- 
set against  the  judgment  a  claim  arising  out  of 
the  same  transaction  as  the  one  in  which  the 
judgment  was  rendered,  but  wliich  the  debtor 
was  unable  to  plead  at  the  beginning  of  the  ac- 
tion because  it  was  not  then  due.  and  which  he 
could  not  plead  when  it  matured,  owing  to  the 
pendency  of  an  appeal  in  the  action  to  the  su- 
preme court. — Ellis  V.  Kerr,  (Tex.  Civ.  App.)  23 
S.  W.  1050. 


o,   I. 

Under  execution,  see  "Execution,"  9-18. 
Confirmation. 

1.  Though  an  entry  in  the  minutes  of  tb^ 
court  in  relation  to  an  executor's  sale  of  a  land 
certificate  was  not  in  terms  a  confirmatioa,  j«. 
where  no  further  sale  was  ordered,  and  no  ob- 
jection  was  raised,  and  the  money  was  paid. 
and  possession  of  the  certificate  taken,  by  tbe- 
purchaser,  this  is  equivalent  to  a  confirmatioD. 
and  is  sufficient  to  pass  title.— Corley  r.  And«r- 
B<Mi,  (Tex.  Civ.  App.)  23  8.  W.  839. 

S.  An  administrator,  nnder  an  order  of 
court,  sold  a  land  certificate  of  his  intestate  iu 
Mardi,  but  the  sale  was  not  confirmed  an  til 
the  following  May.  In  April  a  patent  was  is- 
sued by  virtue  of  the  certificate.  Held,  that 
title  to  the  land  passed  on  the  sale  of  the  cer- 
tificate, the  presumption  being  that  the  cer- 
tificate bad  not  been  located  at  the  time  of  the 
sale,  and  was  personal  property,  and  the  con- 
firmation, though  subse<iuent  to  the  day  of  sale, 
relates  back  to  the  date,  and  carries  title  from 
that  time.— Edwards  v.  Gill,  (Tex.  <^t.  Add.) 
23  S.  W.  742. 
Bigbts  of  purobaser. 

8.  Where  land  is  sold  under  a  rendor.'s 
lien,  and  afterwards  is  conveyed  by  the  vendee 
to  a  third  party,  the  latter  cannot  bold  the 
title  as  against  the  purchaser  at  the  execution 
sale  under  the  lien,  whether  snch  sale  was 
void  or  voidable  only,  without  paying  the 
amount  of  such  lien.— Terry  t.  Caller,  (Tex. 
Civ.  App.)  23  S.  W.  638. 


Jurisdiction. 

"Courts;" 


•'OimiBMl 


See      "Appearance;" 

Law."  i 
On  appeal,  see  "Appeal,"  1-4. 
On  appointment  of  receiver,  see  "Reoeiverji,"  2. 

Juriadictional  Amount. 

See  "Appeal,"  3,  4;  "Courts,"  &-H. 
JUBT. 

Custody  and  conduct  of,  see  "Criminal   Law." 

01.  02. 
Disiinaliiication    of   juror   as    ground    for    new 

trial,  see  "Criminal  Law,"  72. 
Province  of,  invasion  by  court,  see  "Trial,"  50- 

59. 

Competency  of  jurors. 

1.  A  juror  is  not  disqualifleu  to  serve  on  a 
trial  for  robbery  by  the  fact  that  he  was  a 
juror  on  a  former  prosecution  in  which  defend- 
ant was  convicted  of  maiming,  the  record  of 
which  was,  without  objection,  read  in  evidence 
on  the  trial  for  robbery. — State  v.  Malonev, 
(Mo.  Sup.)  23  S.  W.  10J«. 

a.  Under  Rev.  St.  1889,  i  4197,  declarlns 
it  a  good  cause  of  challenge  to  a  juror  that  he 
has  formed  or  delivered  an  oninion  on  the  is- 
sue or  any  material  fact  to  be  Tried,  but  provid- 
ing that,  if  such  opinion  is  founded  only  on 
rumor  and  newspajjer  reports,  and  not  such  as 
to  bias  the  juror  s  mind,  he  may  be  sworn,  ju- 
rors who  bave  read  in  newspapers  what  "pur- 
ported" to  be  the  evidence  taken  at  the  cor- 
oner's inquest,  and  what  "purported  to  be"  de- 
fendant's confession  of  the  crime  for  which  he 
is  being  tried,  are  competent. — State  v.  Robin- 
son, (Mo.  Sup.)  23  S.  W.  1006. 
Bight  to  jury  trial. 

3.  The  court  has  jurisdictiiiu  to  try,  with 
a  view  to  disbarment,  charges  against  an  at- 
torney of  mii^conduct  in  oliice,  without  the  in- 


— Overturf   T.   State,  23   S.   W.   147,   31    Tex. 
Grim.  It.  10. 

6.  Though,  on  a  prosecution  for  theft  of 
hogs,  it  was  shown  that  the  hogs  were 
driven  to  the  place  where  they  were  killed  b.v 
others  than  defeudanr,  the  jury  were  aiilhor- 
Ized  to  infer  that  he  w.as  connectijd  with  ihe 
theft,  where  it  was  shown  that  he,  with  three 
otheri;.  was  driven  aw.iy  from  the  dead  hogs, 
and  that  he  was  afterwards  overheard  to  say 
in  his  home  that  ono  of  the  state's  witnesses 
had  Kiven  them  away. — Tucker  v.  State,  (Tex. 
Cr.  App.)  23  S.  W.  682. 

Ii-jtructiODS. 

7.  Where  defendant  contends  that  he 
bought  the  cattle  he  is  accused  of  stealing,  a 
charge  that  if  the  jury  Vielieves  that  he  bought 
said  cattle,  or  has  a  reasonable  doubt  that  he 
stole  them,  the  jury  will  acquit  him,  sufBciently 
states  the  issue.— Mattheus  v.  State,  (Tex.  Cr. 
App.)  23  S.  W.  GOO. 


La-ws. 


See  "Statutes." 


Leases. 

See  "Landlord  and  Tenant."  4,  5. 


See  "M'Uls." 


Legacies. 


Levy. 

Of  execution,  see  "Execution,"  4,  5. 

LIBEL  AND  SLANDiJR. 

What  actionable. 

1.  A  postal  card  sent  by  a  bank  to  a  cor- 
respondent, from  whom  it  had  received  a  draft 
on  B.  Bros.  &  Co.,  a  mercantile  firm,  for  col- 
lection, and  reading,  "B.  in  hands  of  notary," 
while  in  fact  the  draft  had  been  paid  to  the 
bank,  is  libelous  per  se.  —  Continental  Nat. 
Bank  v.  Bowdre,  (Tenn.)  23  S.  W.  131. 

Action  for — Pleading. 

2.  Defendants  may  plead  the  truth  of  the 
language  used  by  them,  without  regard  to  any 
innuendo  that  may  have  been  employed  in  the 
declaration,  and  may  join  with  such  plea  a  de- 
ni.al  of  the  moaning  ascribed  by  the  innuendo. 
— Continental  Nat.  Bank  v.  Bowdre,  (Teun.i 
23  S.  W.  131. 

3.  In  an  action  for  libel,  whether  or  not 
the  libelous  matter  is  actionable  per  se.  by 
pleading  the  general  issue  only,  defendants 
admit  that  the  language  used  by  them  is  un- 
true. —  <  ViMtinental  Nat.  Bank  v.  Bowdre, 
(Teun.)  'Si  S.  W.  131. 

Instructions. 

4.  In  an  action  for  libel,  where  there  is  ev- 
idence to  show  the  trutli  of  the  article  alleeod 
to  ho  libelous,  asserting  that  plaintiff,  while 
deput.v  federal  supervisor  of  elections,  intim- 
idated and  interfered  with  the  voters  on  one 
side,  and  worked  for  the  other  side,  it  is  prop- 
er to  instruct  the  jury  that  they  must  find  for 
plaintiff  if  the  publication  was  false  and  ma- 
iieious,  and  that  itialice  is  inferable  from  the 
falsity  of  the  publication,  bnt  th.-it  if  they  be- 
lieve the  publication  was  substantially  true,  or 
a  reasonable  and  fair  criticism  of  plaintiff's 
coi\dnct  as  supervisor,  and  made  in  good  faith, 
then  they  ninst  fi:id  for  defendant.— Vance  v. 
1/niisville  Courier  Journal  Co.,  (Ky.)  23  S.  W. 
5!)l. 


fendant]  did  then  and  there,  in  the  presence 
and  hearing  of  [two  named  persons,]  and  diver* 
other  persons,  falsely,  maliciously,  and  wan- 
tonly say  of  and  concerning  the  said  R.  th»t 
T.  was  keeping  her,  the  said  R.,  and  that  T. 
was  caught  on  R."  Hdd,  that  the  informatitn 
was  not  sufficient  to  support  a  conviction  for 
falsely  imputing  a  want  of  chastity  to  a  fe- 
male, since  it  fails  to  state,  except  inferential- 
ly,  what  was  imputed  to  the  female,  or  who 
the  female  was. — Neely  v.  State,  (Tex.  Or. 
App.)  23  S.  W.  798. 

Pleading  and  proof. 

6.  In  a  prosecution  for  slander  imputing 
want  of  chastity  to  a  female,  while  it  is  un- 
necessary for  the  indictment  to  mention  the 
name  of  more  than  one  person  in  whose  pres- 
ence the  slander  was  uttered,  yet,  when  th* 
names  of  two  or  more  are  alleged,  the  allnTS- 
tions  must  bo  proven,  since  the  names  then  be- 
come descriptive  of  the  offense. — Neely  T.  State, 
(Tex.  Cr.  App.)  23  S.  W.  798. 

License. 

To  operate  ferry,  see  "Ferry,"  3. 
LIENS. 

See,  also,  "Garnishment;"    "Mechanics'  Liens." 

Of  attachment,  see  "Attachment,"  5. 

Of  judgment,  see  "Judgment,"  18-23. 

Of  mortgages,  see  "Mortgages,"  4,  5. 

Of  vendor,  see  "\'endor  and  Purchaser,"  11-lS. 

Of  bail  bond. 

The  execution  of  a  bail  bond  creates  no 
lien  on  the  land  of  the  obligors.  —  Cole  v. 
Warner,  (Tenn.)  23  S.  W.  110. 


Life  Insurance. 


See  "Insurance.' 


LIMITATION  OP  ACTIONS. 


See,  also,  "Adverse  Possession." 
Estoppel  to  plead,  see  "Mortgages," 


10. 


When  statute  is  applicable. 

1.  Mansf.  Dig.  §  4474,  providing  that  ac- 
tions for  the  recovery  of  lands  sold  at  judicial 
sales  shall  be  brought  within  five  years,  is 
binding  on  courts  both  of  equity  and  law. — Bland 
V.  Floeman,  (Ark.)  23  S.  W.  4. 

2.  The  loss  or  waste  of  a  grain  crop,  caused 
by  the  failure  of  a  harvester  to  work  as  repre- 
sented by  the  seller,  is  a  "debt,"  within  the 
meMniiig  of  Rev.  St.  art.  3203,  §  4,  which  pro- 
vides that  "actions  for  debt,  where  the  indebt- 
edness is  not  evidenced  by  a  contract  in  writ- 
ing," are  barred  it:  not  commenced  within  two 
years  after  the  cause  of  action  accrues. — Waller 
A.  Wood  Mowing  &  Reaping  Mach.  Co.  v. 
Hancock,  (Tex.  Civ.  App.)  23  S.  W.  3S1. 

3.  A  grantee  in  a  deed  absolute  in  form, 
but  intended  as  a  mortgage,  cannot  enforce  the 
lien  thereof,  where  he  is  not  in  possession  un- 
der it,  after  (he  debt  secured  is  barre<l  by  lim- 
itation.— McKeen  v.  .Tames,  (Tex.  Civ.  App.)  23 
S.  \V.  400. 

4.  An  action  for  the  breach  of  a  written 
contract  granting  a  license  to  manufacture  anJ 
sell  a  patented  article  may  be  brought  at  any 
time  within  fonr  years  after  the  brcaeh.— 
Schufonberg  v.  Wilhelm,  (Tex.  Civ.  App.)  '2Z 
S.  W.  817. 

I  5.  Rev.  St.  art.  3207.  providing  that  every 

'  personal  action  "for  which  no  limitation  is  oth- 
I  erwise  prescribed  shall  l>e  brought  within  fwr 
'  years,"  applies  to  an  action  for  the  rescission  of 
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a  contract  on  tie  ground  of  fraud.— Evans  ▼. 
Qogiwn,  (Tex.  Civ.  App.)  23  S.  W.  854. 

6.  In  an  action  to  recover  land  which  de- 
fendants claimed  under  a  conveyance  purouaut 
to  a  contract  made  in  1855  to  give  it  to  them 
for  legal  servicea  thpn  performedj  plaintiff's  de- 
murrer, setting  up  tlie  statute  of  limitations  to 
a  demand  for  the  value  of  the  services  in  case 
plaintiff  recovered  the  land,  should  have  been 
sustained.— Smith  t.  Powell,  (Tex.  Civ.  App.) 
23  S.  W.  1109. 

T.  Act  Jan.  10,  1857,  {  1,  limits  to  two 
years  the  right  to  maintain  an  "action  for  the 
recovery  of  any  lands  or  for  the  possession 
thereof  against  any  person  who  may  hold  such 
lau'ls  by  virtue  of  a  purchase  thereof  at  a  sher- 
iffs or  auditor's  sale  for  the  nonpayment  of 
taxes,  or  under  an  auditor's  deed."  Held,  that 
Huch  statute  applies  to  deeds  of  the  commission- 
er of  state  land.s.  as  the  name  of  the  officer  in 
charge  of  the  land  department  has  been  changed 
from  "auditor"  to  "commissioner  of  state 
lauds,"  while  the  office  and  its  functions  remain 
the  same.— City  of  Helena  v.  Hornor,  (Ark.)  23 
a.  W.  066. 

8.  A  statute  of  limitations  may  be  plead- 
ed against  a  municipal  corporation.  City  of  Ft. 
Smith  V.  McKibben,  41  Ark.  45,  followed.— 
City  of  Helena  v.  Hornor,  (Ark.)  23  S.  W.  066.  i 

9.  The  term  "lands,  as  used  in  Act  Jan. 
10,  1857,  i  1,  includes  "town  lots."— City  of 
Helena  v.  Hornor,  (Ark.)  23  S.  W.  966. 

Accrual  of  cause  of  action. 

10.  Where  land  is  owned  by  husband  and 
wife  by  entireties,  and,  after  divorce,  is  sold 
on  execution  against  the  husband,  and  the  pur- 
chasers take  immediate  possession,  and  occupy 
the  same  adversely  for  more  than  seven  years, 
an  action   of   ejectment  by   the   wife   and   her 
second    hnsband    against    such    purchasers    is 
barred,  though  it  was  commenced  within  two  i 
years  after  the  death  of  such  divorced  husband,  | 
since  the  statute  runs  from  the  date  of  such 
sale  and  possession,  and  not  from  the  death  of  { 
the  husband. — Hopson  v.  Fowlkes,  (Tenn.)  23 
S.  W.  55. 

11.  Where  notes  are  made  payable  to  a  mar- 
ried woman,  with  interest  from  maturity  at  a 
certain  rate  per  annum,  but  the  interest  is  not 
payable  annually,  or  at  stated  times,  and  is 
not  evidenced  by  interest  coupons,  the  contract 
to  pay  interest  is  not  separable  from  the  con- 
tract to  pay  principal,  and  the  cause  of  action 
for  the  interest  is  not  barred  by  the  statute  of 
limitations,  if,  owing  to  the  coverture  of  the 
payee,  that  for  the  principal  is  not  barred. — 
Scott  y.  Sloan,  (Tex.  Civ.  App.)  23  S.  W.  42. 

18.  An  account  for  goods  sold,  whicl;  con- 
taiiiB  no  credits,  is  not  a  "mutual  or  current 
account,"  within  the  meaning  of  Bev.  St.  art. 
:t'J()3,  exciting  from  the  two-years  statute  of 
limitations  generally  applicable  to  accounts 
"mutual  or  current  accounts"  arising  in  certain 
mercantile  transactions. — Richardson  t.  Vaugh- 
an,  (Tex.  Sup.)  23  S.  W.  640. 

1.3.  When  another  is  in  possession  of  land 
conveyed,  the  covenant  of  warranty  is  broken 
immediately,  and  the  statute  at  once  begins  to 
run  in  favor  of  the  warrantor. — Eustis  v.  Cow- 
herd, (Tex.  Civ.  App.)  23  S.  W.  737. 

14.  The  statute  of  limitations  does  not  begin 
to  run  against  the  right  of  a  purchaser  at  a  void 
sale  on  foreclosure  of  a  vendor's  lien,  to  be 
subrogated  to  the  vendor's  rights  in  the  judg- 
ment of  foreclosure,  until  adverse  possession  is 
taken  by  the  vendee.— Terry  v.  Cutler,  (Tex. 
(;iv.  App.)  23  S.  W.  539.  . 

15.  As  against  a  minor  who  marries  subse- 
quently to  the  settlement  of  a  person  on  her 
land,  the  statute  of  limitations  beinus  to  run 
from  the  time  of  her  marriage. — Smith  v.  Pow- 
ell, (Tex.  av.  App.)  23  S.  W.  1109. 

Disabilities  and  exceptions. 

16.  In  an  action  to  set  aside  a  purchase  by 
an  administrator  of  lands  previously  sold  by 
him,  before   the  confirmation   of  the   sale,   it 


appeared  that  plaintiff  knew  12  years  before 
suit  all  the  facts  constituting  his  cause  of  ac- 
tion, except  that  the  purchase  by  the  admin- 
istrator was  prior  to  the  confirmation  of  his 
sole,  and  that  he  could  have  discovered  that 
fact  as  easily  then  as  later.  There  was  no  evi- 
dence of  actual  fraud  on  the  part  of  the  adminis- 
trator, or  that  he  attempted  to  conceal  the  facts 
in  the  case.  Beld,  that  plaintiff's  cause  of  ac- 
tion was  barred  by  the  five-years  statute  of 
limitations  applicable  to  judicial  sales. — Bland 
v,  Fleeman,  (Ark.)  23  S.  W.  4. 

17.  The  fact  that  the  administration  has  not 
been  closed  does  not  prevent  the  running  of  the 
statute  of  limitations  as  against  an  action  to 
set  aside  a  sale  by  the  administrator  to  him- 
self .—Bland  V.  Fleeman,  (Ark.)  23  S.  W.  4. 

18.  Where  an  administrator  purchases  prop- 
erty sold  under  execution  in  favor  of  the  es- 
tate, he  becomes  clothed  with  a  constructive 
trust  in  favor  of  the  estate,  which  will  be 
barred  by  the  statute  of  limitations. — Bland 
V.  Fleeman,  (Ark.)  23  S.  W.  4. 

10.  A  daim  which  matured  before  the  debt- 
or's death,  and  was  presented  to  his  administra- 
tor four  years  and  three  months  after  maturity, 
was  not  barred  by  the  four-years  statute  of  lim- 
itations, since  by  Rev.  St.  art.  3218,  the  statute 
of  limitations  was  suspended  for  one  year  after 
intestate's  death.— Kiolbassa  v.  Raley,  23  S.  W. 
253,  1  Tex.  Civ.  App.  165. 

20.  The  effect  of  the  provision  tn  the  con- 
stitution of  1869  suspending  the  operation  of 
the  statute  of  limitations  from  January  28, 
1801,  until  the  acceptance  of  the  new  consti- 
tution by  congress,  was  merely  to  prevent  the 
suspended  period  from  being  taken  into  ac- 
count in  the  computation  of  the  time  required 
by  statute  to  bar  an  action,  and  not  to  restore 
the  disability  of  coverture,  which  had  been  re- 
moved by  statute.  Raesdaie  t.  Barnes,  5  S. 
W.  68,  68  Tex.  504,  followed.— Harvey  v.  Car- 
wll,  (Tex.  Civ.  App.)  23  8.  W.  713. 

31.  After  land  had  been  located  under  a 
headright  c«-tificate,  but  before  it  was  pat- 
ented, the  holder  of  the  certificate  deeded  the 
land  to  another,  so  that  when  the  patent  issued 
to  him  he  held  the  legal  title  in  8ul>ordiuation 
to  the  equitable  title  of  his  grantee,  for  whom 
he  became  sim^y  a  trustee,  and  the  trust  rela- 
tion continued  for  over  30  years,  and  during  the 
life  of  the  trustee.  There  was  no  evidence  of 
an  intention  on  the  part  of  the  trustee  or  his 
heirs  to  hold  adversely  to  the  grantee  until  this 
suit  was  filed  by  the  heirs.  Hdd,  that  they 
could  not  recover  the  land. — Peterson  v.  Ward, 
(Tex.  CiT.  App.)  23  S.  W.  637. 

Interruption  by  legal  proceedings. 

23.  Where  plaintiff  changes  the  form  of  his 
action  from  one  of  partition  to  one  of  trespass 
to  try  title  and  partition,  there  is  no  such 
change  in  the  cause  of  action  as  will  prevent 
the  oriirinal  petition  from  having  the  effect  to 
stop  the  running  of  the  statute  of  limitations. — 
Bailey  v.  Laws,  (Tex.  Civ.  App.)  23  S.  W.  20. 

33.  Where  a  personal  jud^uieut  is  obtained 
on  a  note  secured  by  mortgage,  the  note  is 
merged  in  the  judgment,  which  also  carries 
with  it  the  mortgage  lien,  and  an  action  on  the 
original  indebtedness  will  not  stop  the  running 
of  the  statute  of  limitations  against  the  judg- 
ment.—McKeen  ▼.  James,  (Tex.  Civ.  App.)  23 
S.  W.  460. 

Ackndwledgment  and  new  promise. 

34.  A  letter  dated  in  1880,  stating  that  the 
writer    had    previously    purchased    land    from 

Slaintiff,  for  which  he  was  to  pay  $1,500  in 
anuary,  1869,  and  that  "my  intentions  are 
true  and  faithful,  but  my  abilities  are  rather 
cramped  now,  until  can  sell,  or  make  some 
money  otherwise,"  is  not  a  direct  and  unquali- 
fied acknowledgment  of  the  debt,  or  an  uncon- 
ditional promise  to  pay  the  same,  one  of  which 
is  required  by  Rev.  St.  1889,  $  6793,  to  take  a 
debt  out  of  the  operation  of  the  statute  of  lim- 
itations.—Weils  V.  Hargrave,  (Mo.  Sup.)  23  S. 
W.  885. 
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the  statute  of  iimitiitions  by  aclcnowiea^rnit 
of  the  debt  and  a  new  promise  to  pay  it,  es- 
pecially where  he  la  the  sole  lejratoe.— Fark  t. 
Prendergast,  (Tex.  CIt.  App.)  23  S.  W.  535. 

Who  may  plead  statute. 

80.  A  junior  mortsagee  may  arail  himself 
of  the  defease  of  limitations  in  an  action  to 
foreclose  the  senior  mortgage. — Scott  t.  Sloan, 
(Tex.  ClT.  App.)  23  S.  W.  42. 

27.  A  second  mortgagee,  who  has  foreclosed 
and  bought  In  the  chattels,  can  plead  limita- 
tion agamst  the  first  mort;?agee,  seeking  to 
foreclose,   though    the   mortgagor   has    waired 


raent,  see  "Judgment,"  24. 

Manslaughter. 

See  "Homicide,"  6-12. 

Marriage. 

S<(e  "Curtesy;"  "Divorcejf  "Dower;"  "Home- 
stead;" "Husband  and  wife." 

Of  executrix,  see  "Bxeentors  and  Administra- 
tors." 2. 
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barred  when  the  second  was  given. — Ehmn  t.  ' 


I  gi' 
Smith,  (Tex.  Civ.  App.)  23  S.  W.  449. 

Pleading  and  praotioe. 

88.  Where  the  replication  alletied  infancy, 
only,  in  avoidance  of  the  plea  of  limitation, 
the  disability  of  coverture  cannot  be  asserted 
on  the  trial.— Crow  v.  Fiddler,  (Tex.  Civ.  App.) 
23  S.  W.  17. 

89.  Where,  In  trespass  to  try  title  against 
two  defendants,  only  one  of  them  pleads  the 
three-years  statute  of  limitations,  it  is  error  to 
submit  the  Issue  of  limitation  by  possession  as 
to  both  defendants.— Bailey  v.  Baker,  (Tex. 
Civ.  App.)  23  S.  W.  454. 

Burden  of  proof— DisablUties. 

80.  The  burden  is  on  one  who  pleads  cover- 
tore  to  defeat  the  statute  of  limitations,  not 
only  to  show  her  marriage,  but  also  to  show 
that  the  coverture  continued  for  a  sufficient 
time.— Corley  v.  Anderson,  (Tex,  Civ.  App.)  23 
S.  W.  839. 

Live  Stock  Shipments. 

See  "Carriers,"  11-14. 

Local  and  Special  LawB. 

See  "Constitutional  Iaws,"  2. 

MAIilCIOUS  PROSECUTION. 

Probable  cause. 

1.  If  plaintiff  was  innocent  of  the  crime, 
l)ut  dofcndnnts  had  roRsoiiable  ground  of  siispi- 
'ion,  sui)i>jrted  by  circnmstiiiipes  strong  enouiih, 
in  tliemselves,  to  wanant  a  cautious  man  in  the 
lielief  that  he  was  guilty,  the  jury  should  find 
for  defendants.— Iliirlbut  v.  Boaz,  (Tex.  Civ. 
•ipp.)  23  S.  W.  44(J. 

Advice  of  counsel. 

2.  Advice  of  counsel  shmld  be  considered 
in  detormiiuiig.  not  only  the  existence  of  prob- 
able cau.se,  but  also  the  absence  of  malice. — 
Hurlbut  V.  Uoaz.  (Tex.  Civ.  App.)  23  S.  W. 
44«. 

Evidence — Burden  of  proof. 

J.  The  burden  is  on  plaintiff  to  show,  not 
f>nly  his  prosecution  and  acquittal  on  the 
charge,  and  defendants'  malice  and  lack  of 
probable  cause  in  making  it,  but  also  that  the 
charge  was  in  fact  false. — Hurlbut  v.  Boaz, 
(Tex.  Civ.  App.)  23  S.  W.  446. 

Admissibility. 

4.  In  an  action  for  malicious  prosecution 
on  the  charge  of  ouibezzleiuent  by  plaintiff 
from  del'enilantK,  his  employers,  plaintiff's 
statement  Unit  he  did  not  bl.inie  defendants 
for  prosecnting  him:  that  they  had  to  do  it  to 
vindicate  themselves,  as  i)eoplo  believed  that 
ihey  had  instigated  him  to  burn  their  store 
liuilding, — was  iucoinpetent  and  prejudicial.  — 
Hurlbul  T.  Boaz,  (Tex.  Civ.  App.)  23  S.  W. 
446. 


See,  also,  "Principal  and  Agent." 

Negligence,  evidence  of  usage,  see  "Custom  and 

Usage." 
of  fellow  servant,  defense  raised  by  tbird 

person,  see  "Negiigeasx,"  12. 

When  relation  exists. 

I.  Plaintiff  was  employed  by  defendant 
railroad  company  as  stock  claim  agent.  Aft- 
erwards, a  new  contract  was  made,  increasing 
his  salary  for  the  same  services.  In  an  action 
for  part  of  his  salary  under  the  second  con- 
tract, a  witness  for  defendant  testified  that, 
during  the  period  thereof,  defendant  had  had 
no  employes,  bnt  that  its  road  had  been  man- 
aged and  controlled  by  aiuthiT  oompany  aiuder 
a  lease,  which  be  had  seen,  but  the  contents  of 
which  he  did  not  state.  Flaintifl  testified  that 
he  was  employed  by  defendant;  that  he  never 
heard  of  any  lease  of  the  road;  tliat  defendant 
was  the  one  who  accepted  his  resi^ation;  and 
that  ha  was  under  the  impression,  all  the  time. 
that  he  was  working  for  the  same  company. 
BM,  that  there  was  evidence  to  support  a 
judgment  for  plaintiff. — Galveston,  H.  &  S.  A. 
Hy.  Co.  V.  Scheidemantel,  (Tex.  Civ.  App.)  23 
S.  W.  453. 
Discharge. 

9.  Where  a  salesman  ia  employed  for  a 
year  at  a  specified  salary,  and  is  Jiscbarscd 
belore  the  end  of  the  term,  because  of  the  fail- 
ure of  his  employers  in  business,  they  are  liable 
for  the  year's  salary,  less  any  amount  earned. 
or  that  ought  by  reasonable  diligence  to  have 
been  earned,  in  other  employment. — Allen  v. 
Maronuo.  (Tenn.)  23  S.  W.  IW. 

3.  \\Tiere  a  salesman  was  discharged  with- 
out cause,  and  immediately  after  his  discharge 
found  other  employment,  where  he  earned  more 
than  he  would  have  earned  if  he  had  not  been 
discharged,  his  first  employers  are  uot  entitled 
to  credit  for  what  he  would  have  earned  by 
the  end  of  the  year  under  his  second  contract, 
but  for  his  own  misconduct  and  coDsegueut 
discharge. — Allen  v.  ^Maronne,  (Tenn.)  23  S.  W. 
113. 

4.  Where  a  salesman  is  employe<i  for  a 
year  at  a  specified  salary,  and  is  discharBtKl  be- 
fore the  end  of  the  term,  he  does  not  abandon 
the  contract  by  accepting  a  new  and  distinct 
employment  with  one  of  them  for  the  same 
time  and  salary  specified  in  the  first  contract, 
in  the  absence  or  clear  proof  of  renunciation 
thereof  or  acquiescence  in  his  discharge. — Ailea 
V.  Maronne,  (Tenn.)  23  S.  W.  113. 
Master's  liability  to  third  persons. 

.''.  The  fact  that  a  boarding-house  keeper 
who  is  injured  by  the  unsafe  condition  of  a  de- 
pot platform,  while  lueeting  an  incoming  train  to 
secure  a  boarder,  was  present  at  the  depot  by  in- 
vitation of  the  telegraph  operator  employ,  d  by  the 
railroad  company,  does  not  render  the  latter  lia- 
ble, in  the  absotLce  of  any  showing  that  ths 
operator  was  acting  within  the  scope  of  his 
employment  in  extending  such  invitation. — Post 
V.  Texas  &  P.  Uy.  Co.,  (Tex.  Civ.  App.)  23  SL 

w.  im. 
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6.  A  brakeman  haa  an  implied  anthority 
to  rpraoTe  from  his  train,  in  a  lawful  manner, 
a  trefpaaaer  found  on  a  car  platform. — Smith 
T.  Louisville  &  N.  R.  Co.,  (Ky.)  23  S.  W.  062. 

T.  A  railroad  company  ia  not  liable  for  the 
vrillfnl  act  of  a  brakeman  in  kicking  a  tres- 
paasra-  from  its  moving  train,  whereby  tlie  lat- 
ter was  killed,  In  the  absence  of  eridaace  to 
show  that  it  was  within  the  general  scope  of 
the  brakeman's  authority  to  eject  tresi>assers 
ftx)m  its  trflins.  Kailway  Co.  t.  Anderson,  17 
S.  W.  10:50,  8'i  Tex.  519,  followed.— Texas  &  P. 
Ry.  Co.  V.  Moody,  (Tex.  Ci7.  Awk)  23  S.  W. 
41. 

8.  In  an  action  against  a  railroad  comiiany 
for  the  death  of  a  trespasser,  who  was  kirked 
from  defendant's  train  by  its  brakeman  while 
the  train  was  running  fast,  a  witness  who  had 
beeu  a  brakeman  testified  that  he  knew  it  was 
the  duty  of  defendant's  brakemen  to  put  tres- 
passers off  the  trains;  that  orders  were  given 
out  to  put  them  off  when  th»  train  was  run- 
ning, and  he  had  done  so;  that  he  did  not  know 
of  any  printed  or  general  orders  issued  by  the 
company  to  pat  trespassers  off;  and  that  his 
orders,  in  each  case,  came  from  the  conductor, 
when  a  person  was  on  the  (rain  who  had  no 
right  to  be  there.  Heid,  that  there  was  no  evi- 
deiiee  that  the  brakeman,  in  ejerting  deceased, , 
acted  within  the  general  scope  of  his  authority.^ 
—Texas  &  P.  Hy.  Co.  ▼.  Moody,  (Tex.  Civ. 
App.)  23  S.  W.  41.  I 

9.  Where  a  brakeman,  in  removing  a  trea- 
nnsser,  kicks  him  from  the  train  while  in  n>p-  | 
td  motion,  the  railroad  company  is  liable  for  i 
injuries  caused  thereby,  the  act  being  within  I 
the  scope  of  the  brakeman's  employment. —  I 
Smith  V.  Louisville  &  N.  R.  Co.,  (Ky.)  23  S. 
W.  tiB2.  I 

10.  The  allegation  of  the  petition,  in  an  ac- 
tion against  the  railroad  company  for  such  in- 
juries, that  defendant  "wlllfully''^  kicked  plain- 
tiff, does  not  charge  the  act  to  have  been  ma- 
licious on  the  part  of  the  brakeman,  and  there-  I 
fore  beyond  the  scope  of  his  anthority,  the  j 
company,  and  not  he.  being  charged  with  com- 
mitting the  act  willfully. — Smith  v.  Lowisrille 
t.  N.  H.  Co.,  (Ky.)  23  !(.  W.  052. 

Negligence  of  master. 

11.  In  an  action  against  a  railroad  company 
for  injuries  to  an  employe,  resulting  from  a  oM- 
iision,  the  question  as  to  whether  tlte  order* 
uiven  by  the  superintendent  to  the  cumluctors 
and  engineers  of  the  colliding  trains  were  am- 
biguous and  conffioting  was  for  the  jury. — Gal- 
veston, H.  &  a  A.  Ry.  (3o.  T.  Anepe,  (Tex. 
Civ.  App.)  28  S.  W.  928. 

12.  Where,  in  an  action  against  a  railroad 
company  for  the  death  of  an  employe,  it  i« 
not  shown  that  any  rule  for  the  protection  of 
defendant's  employes  while  at  work  on  curs 
standing  on  their  tracks  could  have  protected 
de<-oa8ed,  the  absence  of  rules  for  mich  protee- 
tiou  is  immaterial.— Texas  &  P.  Ry.  Co.  v. 
Cumpstou,  (Tex.  Civ.  App.)  23  S.  W.  47. 

18.  In  an  action  for  injuries  caused  plaintiff 
while  in  defendant's  employ  by  the  ciiving  in 
of  a  ditch  in  which  be  was  at  work,  under  the 
weight  of  a  piece  of  timber  iutcuded  to  be  use<l 
as  a  skid  in  launching  a  barge,  an  allegation  iu 
the  petition  that  he  was  injured  through  the 
negligence  of  defendant  in  plai'ing  a  piece  of 
timber  "on  the  ground,  and  causing  the  ditch 
to  be  dug  so  close  to  it  that  the  weight  of  the  i 
timber  caused  the  bank  to  cave,"  does  not  jus- 
tify a  charge  that  it  was  defendant's  duty  to 
adopt  sueh  pliin.s  as  would  afford  a  reaHOuable 
degree  o^  safely  to  its  employes,  and  that,  if  it 
failed  in  this  re!)|>ert,  it  would  be  liable  for  in- 
jury resulting  therefrom.  22  S.  W.  86flL  re- 
versed.- Tc^cas  &  P.  Ry.  Co.  t.  French,  (Tex. 
Sup.)  23  S.  W.  642. 

Famishing    driver    with   runaway 

team. 
14.  A  complaint  alleged  that  defendant  em- 
ployed plaintiff  to  drive  a   team  and  peddle 


ranees;  that  defendant's  a^ent  told  him  he 
womd  furnish  a  gentle  team;  that  he  was  fur- 
nished a  team  which  had  freqnentiy  run  away, 
as  defendant  knew;  that  at  a  certain  place 
where  plaintiff  was  driviag  such  team  a  sai>- 
Dng  was  bent  across  the  road  too  low  to  per- 
mit the  wagon  seat  to  pass  nnder  it;  that,  on 
coming  to  the  sapling,  plaiutiS  halted  the  team, 
k>cked  the  brake  to  nis  wagon,  dropoed  the 
lines,  and  began  gently  to  raise  the  sapling  out 
of  the  way;  and  that  the  team  at  once  took 
fright,  and  ran  away,  and  injored  plaintiff. 
HM,  that  the  complaint  stated  a  cause  of  ac- 
tion.—Martin  V.  Wronght-Iron  Range  Co.,  (Tex. 
Civ.  App.)  23  S.  W.  387. 

Defective  appliances. 

IS.  In  an  action  against  a.  railroad  company 
for  the  death  of  a  brakeman  caused  by  the  fail- 
ure of  defendant  to  provide  a  regular  caboose 
car  for  deceased's  train,  there  was  evidence 
that  the  car  used,  while  not  a  caboose  car,  was 
suitable  for  that  purpose.  Held,  that  the  un- 
suitableness  of  such  car  for  the  purpose  of  a 
caboose  could  not  be  implied  from  the  fact  that 
its  construction  was  different  from  a  regular 
caboose. — Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Da- 
Tia,  (Tex.  Civ.  App^  23  S.  "W.  1019. 

10.  An  instruction  that  a  railroad  company 
is  liable  if  it  failed  to  furnish  a  safe  and  suit- 
able car,  with  the  necessary  appliances,  for  the 
use  of  its  employes,  and  an  employe  was  killed 
by  reason  thereof,  is  arroneons,  as  It  makes  It  the 
duty  of  the  company  to  absolutely  furnish  a 
safe  ear,  no  matter  what  care  may  have  been 
exercised  in  selecting  the  same. — Galveston,  H. 
&  8.  A.  Ky.  Co.  V.  Davis,  (Tex.  Civ.  App.)  23 
S.  W.  SOL 

17.  The  error  is  not  rendered  harmless  by 
construing  the  instruction  together  with  an  in- 
struction Immediatelv  preceding  it,  to  the  effect 
that  it  is  the  duty  of  a  railroad  company  to  use 
all  reasonable  care  in  furnishing  safe  cara,  as 
it  is  equivalent  to  saying  that  if  the  company 
failed  to  furnish  a  saSe  car  it  did  not  ex^tdse 
proper  care. — Galveston,  H.  &  S.  A.  Ry.  Co.  v, 
DavU,  (Tex.  Civ.  App.)  23  S.  W.  SOL 

18.  Where  an  employe  is  injured  by  a  de- 
fective tlauge  in  a  belt,  an  instruction  that  It 
is  the  duty  of  a  master  to  take  reasonable  care 
to  keep  the  machinery  in  a  reasonably  safe  con- 
dition, by  proper  repairs,  is  correct.— Texas  & 
P.  Ky.  Co.  v.  Nix,  (Tex.  Civ.  App.)  23  S.  W. 
328. 

19.  In  an  action  by  an  engineer  against  hi* 
employer  for  injuries  from  the  explosion  of  a 
boiler,  plaiutiff  introduced  evidence  that  the 
hammer  test  used  by  defendant  in  trying  the 
boiler's  strength  was  not  effective,  or  the  test 
usually  applie<l.  BeU,  that  evidence  in  rebuttal 
that  the  hammer  test  was  the  one  generally 
vsed  by  mill  men  in  the  vicinity  was  odmisH- 
ble  to  show  that  it  was  the  test  ustmlly  em- 
ployed by  persons  operating  similar  macliinery. 
— Jones  V.  Malvern  I^uniber  Co.,  (Ark.)  23  S. 
W.  679. 

'M.  Evidence  that  a  certain  company  used 
the  test  was  inadmissible,  it  having  no  tendency 
to  prove  the  usual  and  customary  test. — Jones 
V.  Malvern  Lumber  Co.,  (Ark.)  23  S.  W.  679. 

21.  In  an  action  for  damages  for  injuries 
reeeived  while  a  brakeman  cm  the  defendant's 
train,  the  evidence  showed  that  plaintiff  was 
Btaudiog  ou  the  rear  of  the  tender  of  an  engine 
which  was  backing  onto  a  side  track  to  connect 
with  a  car;  that  as  the  tender  approached  the 
car,  with  plaintiff  read^  to  make  the  coupling, 
the  two  drawheads  missed,  and  passed  eadi 
other,  plaintiff  being  caught  between  the  car 
and  the  tender.  The  evidence  showed  that  the 
failure  of  the  drawheads  to  meet  was  caused 
by  the  sinking  of  the  track.  MM.  that  plaintiff 
could  recover,  it  being  the  duty  of  defendant  to 
insi>ect  its  track,  and  keep  it  in  a  reasonably 
safe  condition,  which  duty  plaintiff  had  a  right 
to  presume  had  been  performed. — Texas,  S.  V. 
&  N.  W.  Ry.  Co.  V.  Guy,  (Tex.  ClT.  Ai^)  23 
&  W.  633. 
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Negligence    of   master  —  Sufficiency  of 
evidence. 

23.  In  an  action  by  a  brakemau  against  the 
railroad  company  for  personal  injuries,  plaintiff 
testified  that  the  conductor  ordered  him  to  "go 
to  the  frontg"  that  he  went  forward,  and  got 
on  the  pilot  of  the  engine,  and,  thinking  that 
the  brake  beam  of  the  engine  was  down,  he 
jumped  off,  as  was  his  duty,  to  see;  that,  when 
he  attempted  to  board  the  train  again,  he 
caught  the  hand  ladder  on  a  car,  and  drew  him- 
self up,  but,  finding  no  step,  he  was  obliged 
to  drop  to  the  ground,  and  that  he  fell  under 
the  car,  and  was  injured.  He  also  testified 
that  it  was  not  dangerous  to  board  a  train  moT- 
ing  at  the  speed  of  his  train,  (seven  or  eight 
miles  an  hour;)  that  he  did  not  look  to  see  if 
the  step  was  on  the  car,  because  the  car  would 
have  passed  him  while  he  was  looking.  De- 
fendant produced  the  testimony  of  two  surgeons 
that  plaintiff  stated  immediately  after  the  ac- 
cident that  he  went  to  the  engine  to  get  a  drink 
of  water;  that  he  fell  under  the  car  while 
jumping  from  the  engine;  and  that  the  acci- 
dent was  not  caused  by  the  negligence  of  any 
of  defendant's  employes.  The  fireman  testified 
that,  when  plaintiff  got  on  the  pilot,  the  engi- 
neer asked  him  (witness)  to  tell  plaintiCF  that 
he  could  not  ride  on  the  pilot,  but  he  did  uot^ 
know  how  plaintiff  got  off.  Held,  that  the  evi- 
dence was  not  sufficient  to  sustain  a  verdict  for 
plaintiff.  7  S.  W.  791,  followed.— Missouri  Pac. 
By.  Go.  V.  Walker,  (Tex.  CiT.  App.)  23  S.  W. 
855. 

Instructions. 

38.  In  an  action  for  injuries  caused  plaintiff  ! 
while  In  defendant's  employ  by  the  caving  in  | 
of  a  ditch  in  which  he  was  at  work,  under  the  i 
weight  of  a  piece  of  timber  at  the  side  of  the  ] 
ditch,  the  court  charged  that  "if,  with  the  log  I 
as  it  was,  in  digging  the  ditch  there   was  no  1 
danger  that  could  have  been  known  to  either 
plaintiff  or"  defendant's  foreman,  "C,  (assum- 
ing C.  to  be  a  competent  man  in  his  business,) 
by    the    exercise    of   ordinary    care,"    plaintiff 
eould  not  recover.    Held  that,  in  the  absence  of 
any    allegation   or    evidence   of    C.'s    incompe- 
tency, the  insertion  of  the  parenthetical  clause 
was  erroneous.    22  S.  W.  866,  reversed. — ^Texaa 
&  P.  Ry.  Co.  T.  French,  (Tex.  Sup.)  28  S.  W. 
642. 

Pleading. 

24.  In  an  action  for  damages  for  the  death 
of  plaintiffs'  minor  son,  an  employe  on  a  work 
train  on  defendant's  road,  who  was  killed  in  a 
collision,  an  allegation  that  the  accident  was 
caused  through  the  negligence  of  defendant, 
acting  through  its  superintendent  and  train  dis- 
patcher, was  suflSciently  specific. — Oalveston,  H. 
&  S.  A.  Ry.  Co.  V.  Arlspe,  (Tei.  Civ.  App.)  23 
S.  W.  028. 

Fellow  servants  or  vice  principals. 

25.  A  train  dispatcher,  who  controls  the 
movement  of  trains,  represents  the  company, 
and  is  not  the  fellow  servant  of  an  engineer  in- 
jured in  a  collision  resulting  from  his  negli- 
gence.—Little  Kock  &  M.  R.  Co.  V.  Barry, 
(Ark.)  23  S.  W.  1097. 

26.  Where  a  division  superintendent  of  a  rail- 
way sends  conflicting  telegrams  to  a  work  train 
and  a  freight  train,  both  directly  under  his  con- 
trol, and  thereby  causes  a  collision,  his  negli- 
gence is  the  negligence  of  the  corporation,  as 
he  is  not  a  fellow  servant  of  an  employe  on  the 
work  train.— Galveston,  H.  &  S.  A.  Ry.  Co.  T. 
Arispe,  (Tex.  Civ.  App.)  23  S.  W.  928. 

27.  A  car  repairer  at  work  on  the  tracks 
and  the  engineer  of  a  switch  engine  are  fellow 
servants. — Texas  &  P.  Ry.  Co.  v.  Cumpston, 
(Tex.  Civ.  App.)  23  S.  W.  47. 

28.  Where  a  vice  principal  in  charge  of  cer- 
tain machinery  negligently  starts  it.  whereby 
a  servant  is  injured,  the  maRter  is  liable,  though 
the  character  of  the  act  may  have  been  that  of 


a  fellow  servant.— Texas  &  P.  Ry.  Co.  v.  Ni-t. 
(Tex.  (^iv.  App.)  23  S.  W.  328. 

2».  The  conductor  ot  a  freight  train,  n  bom, 
by  the  rules  of  the  company,  the  engineer  Ik 
bound  to  obey,  and  who  is  accountable  for  tho 
conduct  of  ibo  trainmen,  is  a  vice  prindrcil. 
and  not  a  fellow  servant  of  a  braketnan  who  is 
injured  in  a  collision. — Illiu'iis  Cent.  R,  Co.  ». 
Spence,  (Tenn.)  23  S.  W.  211. 

Negligence  of  vioe  principal — Injury  to 
employe's  wife  by  fellow  servant. 

80.  In  an  aption  by  a  railroad  employe 
against  his  employer  for  pmonal  injuries  to 
his  wife,  caused  by  the  negligence  of  another 
employe,  the  rule  that  an  employe  cannot  re- 
cover of  the  master  for  injury  caused  by  tlie 
act  of  a  fellow  servant  has  no  application.— 
Campbell  v.  Harris,  (Tex.  Civ.  App.)  23  a  W. 
35. 

Incompetency  of  fellow  servants. 

81.  Though  the  incompetency  of  an  employe 
cannot  be  proven  by  specific  acts  of  carelees- 
ness,  yet  where  these  acts  have  been  brought 
to  the  employer's  knowledge  tliey  can  be  proven 
to  establish  that  knowledge. — Galveston,  H.  tc 
S.  A.  Ry.  Co.  V.  Davis,  (Tex.  Civ.  App.)  23  S. 
W.  301. 

32.  A  question  as  to  what  a  locomotive  en- 
gineer's general  reputation  as  to  care  and  com- 
petency while  running  his  engine  was,  is  im- 
proper where  it  is  not  confimed  to  his  reputa- 
tion among  those  persons  engaged  in  the  samf 
kind  of  occupation,  as  the  general  public  couM 
not  be  acquainted  with  his  reputation, — Galve*- 
ton,  H.  &  S.  A.  Ry.  Co.  v.  Davis.  (Tex.  Civ. 
App.)  23  S.  W.  301. 

.S3.  Under  the  statute  in  force  October  lO, 
1886,  a  railroad  company  was  liable  in  dam- 
ages only  for  the  gross  negligence  of  ita  serv- 
ants, but  was  liable  to  its  servants  for  injuries 
inflicted  through  the  negligence  of  an  incompe- 
tent fellow  servant,  where  it  had  retained  him 
in  its  employ  with  knowledge  of  his  iocomp<^ 
tency,  or  where,  by  the  exercise  of  ordinary 
care  and  inquir}',  it  could  have  known  of  hi.-< 
incompetency;  and  where  a  servant  seeks  to  re- 
cover under  the  latter  circumstances  a  charge 
on  gross  negligence  is  not  called  for. — ixal^eston. 
H.  &  S.  A.  Ry.  Go.  v.  Davis,  (Tex.  Civ.  Aw.) 
23  S.  W.  301. 

Concurrent  negligence  of  master  and 
fellow  servants. 

84.  Where  an  employer  furnishes  defective 
machinery  to  his  servant,  of  which  defect  the 
latter  was  ignorantj  though  the  master  knevi 
of  it,  the  latter  is  liable  to  the  servant  for  in- 
juries caused  thereby,  though  a  fellow  serv- 
ant was  guilty  of  negligence  which  contributtxl 
to  the  injury.— Gulf,  C.  &  8.  P.  Ry.  Co.  v. 
Kizziah,  (Tex.  Sup.)  23  S.  W.  57& 

Assumption  of  rislss. 

39.  Plaintiff's  son,  a  minor,  waa  emplm-ed  by 
defendant  railway  company,  with  plaintifrs  con- 
sent. While  on  a  train  with  a  message,  at  the 
request  of  the  defendant's  yard  foreman,  he 
attempted  to  uncouple  a  car,  and  waa  injured. 
He  was  under  no  obligation  to  obey  the  fore- 
man. Held,  that  he  was  a  mere  volunteer,  an.l 
could  not  recover.— Texas  &  N.  O.  Ry.  V.o.  v. 
Skinner,  (Tex.  Civ.  App.)  23  S.  W.  1001. 

86.  A  yard  master,  on  being  complained  to 
by  the  train  master  for  slowness  in  making  up 
trains,  explained  that  it  could  not  be  done 
faster  with  only  an  engineer  on  the  engine,  to 
which  the  train  master  replied  that  he  would 
see  to  getting  a  fireman  at  once.  HWrf  that, 
the  yard  master  not  having  complaine<i  of  th«' 
danger  of  working  about  the  trains  withoift  a 
fireman,  and  the  promise  not  having  been  madv 
on  account  of  such  danger,  there  was  nothinic 
to  rebut  the  yard  master's  assumption  of  the 
risk.— International  &  G.  N.  Ry.  Co.  t.  Turner, 
(Tex.  Civ.  App.)  23  S.  W.  146, 

87.  In  an  aotlot,  for  Injuries  received  liv 
plaintiff,   a   brakeman,   while   making  a   coiip- 
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ling,  due  to  the  sinking  of  the  track,  the  court ' 
properly  refused  to  charge  that,  "if  said  defect 
was  as  equally  open  to  the  inspection  of  the 
plaintiff  as  to  the  railway  company,  then,  in 
that  event,  defendants  would  not  be  liable." — 
Texas,  S.  V.  &  N.  W.  Ry.  Co.  t.  Quy,  (Tex. 
Civ.  App.)  23  S.  W.  633. 

Si.  An  employe  assumes  not  only  the  risks 
which  always  attend  his  employment,  but 
those,  also,  which  commonly  do  so. — Gulf,  C.  & 
S.  F.  By.  Co.  T.  Kizziah,  ('lex.  Sup.)  23  S.  W. 
578. 

89.  Where  plaintiff,  in  entering  defendant's 
employment  to  drive  a  team  and  peddle  goods, 
was  promised  a  gentle  team,  he  did  not  assume 
the  risk  incident  to  the  use  of  a  vicious  team. — 
Martin  v.  Wrought-lron  Range  Co.,  (Tex.  Civ. 
App.)  23  S.  W.  387. 

40.  In  an  action  for  injuries  caused  plaintiff 
while  in  defendant's  employ  by  the  caving  in 
of  a  ditch  in  which  he  was  at  work,  under  the 
weight  of  a  piece  of  timber  at  the  side  of  the 
ditch,  it  appeared  that  plaintiff  was  of  mature 
years,  and,  while  it  was  alleged  that  he  was  in- 
experienced in  the  work,  it  appeared  that  the 
danger  of  the  bank  caving  in  was  oi>en  to  the 
observation  of  any  man  of  ordinary  mental  ca- 
pacity. Beld,  that  it  was  error  to  refuse  a 
charge  that,  if  such  danger  was  as  open  to  the 
observation  of  plaintiff  as  it  was  to  that  of  de- 
fendant's foreman,  under  whose  direction  he 
was  digging  the  ditch,  plaintiff  could  not  re- 
cover, as  in  such  case  plaintiff  assumed  the 
risk  of  the  bank's  caving  in.  22  S.  W.  8«6, 
reversed.— Texas  &  P.  Ry.  Co.  t.  French,  (Tex. 
Sup.)  23  S.  W.  642. 

41.  Such  refusal  to  chcrge  was  not  covered 
by  a  clause  in  the  general  charge  to  the  effect 
that  plaintiff  was  bound  to  use  ordinary  dili- 
gence to  protect  himself  from  danger,  and  that 
ne  was  chargeable  with  notice  of  such  defects 
as  he  might  discover  by  the  exercise  of  Much 
diligence.  —  Texas  &  P.  Ry.  Co.  T.  French, 
(Tex.  Sup.)  23  8.  W.  642. 

Contributory  negllRenoe. 

42.  Defendant's  requested  charge  that  if  de- 
cedent was  standing  on  the  track  as  the  train 
approached,  attending  to  his  usual  business, 
then  it  was  his  duty  to  watch  for  trains,  and 
if  by  looking  he  could  have  seen,  or  by  listen- 
ing could  have  heard,  the  train  coming  in  time 
to  get  out  of  its  way,  and  he  failed  to  do  so,  the 
verdict  must  be  for  defendant,  though  the  en- 
gineer gave  no  signal,  was  properly  modified  by 
adding,  "unless  the  jury  shall  Delieve"  that  de- 
cedent "was  thrown  off  his  guard  by  such  fail- 
ure to  give  a  signal." — Church  v.  Chicago  St  A. 
R.  Co.,  (Mo.  Sup.)  23  S.  W.  1056. 

43.  In  an  action  for  the  death  of  a  railroad 
«mploye,  plaintiff's  evidence  tended  to  show 
that  while  decedent  was  standing  on  the  track 
in  the  discharge  of  his  duties  he  was  struck  by 
a  train  which  approached  from  behind  without 
giving  any  signal  as  required  by  the  company's 
rules.  Defendant  introduced  evidence  that  de- 
<-edent  went  hurriedly  on  the  track,  immediate- 
ly in  froift  of  the  approaching  train,  and  en- 
deavore*!  to  remove  a  cable  which  his  duty  re- 
qniretl  him  to  keep  off  the  track.  Held,  that 
whether  decedent  wn.<<  guilty  of  contributory 
negligence  was  a  question  for  the  jury. — Church 
V.  Chicago  &  A.  R.  Co.,  (Mo.  Sup.)  23  S.  W. 
1056. 

44.  Where  cars,  standing  on  tracks  used 
exclusively  fcr  stora.i;c  of  cars  needing  repair, 
are  moved  by  car  repairers  so  close  to  the 
switch  that  one  of  them  is  struck  by  a  switch 
engine  properly  running  on  the  adjacent  track, 
therel>y  driving  such  cars  against,  and  killing, 
one  of  such  car  repairers  while  at  work,  tlie 
negligence  of  the  repairei-M  is  the  proximate 
cause  of  such  death,  and  the  railroad  company 
is  not  liable  therefor. — Texas  &  P.  Ry.  Co.  v. 
CnmiMiton.  (Tex.  Civ.  App.)  23  S.  W.  47. 

45.  In  an  action  by  a  brakeman  against  a 
railroad  company  for  personal  injiirit's.  the  only 
•ridence  as  to  a  coupling  knife  waM  giveu  by 


plaintiff,  who  testified  tlint  lie  had  !>ecn  given 
one.  and  told  to  use  it,  hut  that  it  was  more 
dangerous  than  the  hands,  and  he  did  not  use 
it.  Held,  that  it  was  not  error  to  refuse  to 
charge  that,  if  the  failure  to  use  the  coupling 
knife  contributed  to  plaintiff's  injury,  he  could 
not  recover.— Bonner  v.  Hickey,  (Tex.  Civ.  App.) 
23S.  W.  85. 

4fl.  Where  there  was  a  distinct  issue  made 
as  to  whether  it  was  the  duty  or  not  of  plain- 
tiff to  inspect  the  cars  and  brakes,  it  was  prop- 
er, on  request  of  defendant,  to  charge  that  if 
it  was  the  duty  of  plaiutiff  to  inspect  the  cars 
and  brakes  he  could  not  recover  for  any  defects 
in  them  which  he  might  have  discovered  l>v  in- 
spection. 22  S.  W.  110,  reversed.— Gulf,  C.  & 
S.  F.  Ry.  Co.  V.  Kisaiah,  (Tex.  Sup.)  23  S.  W. 
578. 

47.  While  a  servant  may  hold  his  master  lia- 
ble for  the  results  of  defective  and  dangerous 
appliances,  still,  if  the  immediate  duty  of  keep- 
ing such  appliances  in  order  rests  on  such  serv- 
ant, and  he  is  injured  through  his  neglect  to 
keep  them  in  proper  order,  or  through  the  neg- 
lect in  relation  thereto  of  servants  immediatoy 
under  him,  and  whose  acts  in  regard  to  the  ap- 
pliances he  is  bound  to  oversee,  he  cannot  re- 
cover. RaUway  Co.  v.  Hohn,  21  S.  W.  942,  1 
Tex.  Civ.  App.  35,  distinguished.  —  Maes  v. 
Texas  &  N.  O.  Ry.  Co.,  (Tex.  Civ.  App.)  23  S. 
W.  725. 

Burden  of  proof. 

48.  In  an  action  by  an  engineer  against  hit 
employer  for  injuries  from  the  explosion  of  a 
boiler,  an  instruction  that,  in  order  to  find  for 
plaintiff,  the  jury  must  be  Ratisfiwl  by  a  pre- 
ponderance of  the  evidence  that  the  trailer  was 
unsafe,  that  defendant  might  have  known  this 
by  ordinary  diligence,  and  that  plaintiff  was 
free  from  contributory  negligence,  is  erroneous, 
as  compelliag  plaintiff  to  prove  the  absence  of 
oontributoi-y  negligence.  —  Jones  v.  Malvern 
Lumber  Co.,  (Ark.)  23  S.  W.  679. 

4*J.  In  an  action  by  an  engineer  for  injuries 
received  by  jumping  from  a  train  to  avoid 
running  into  a  wreck  on  the  track,  plaintiff  can 
recover  if,  by  reason  of  failure  of  those  in 
charge  of  the  wreck,  plaintiff  was  placed  in  a 
position  which  seemed  to  him  one  of  immediate 
danger,  and  he  jumped  to  avoid  such  danger,  as 
an  ordinarily  prudent  engineer  v^ouid  have  done 
under  the  circanistances. — Louisville  A  N.  R. 
Co.  V.  Rains,  (I^)  23  S.  W.  506, 

MECHANICS'  UENS. 

Property  subject  to. 

1.  An  hotel  company  was  incorporated  with 
1.000  shares  of  stock,  of  which  B.  owned  998. 
B.  contracted  with  the  company  to  furnish 
some  land,  and  build  an  hotel  thereon,  and  turn 
it  over  to  the  company  when  completed,  he  to 
receive  $100,000  in  bonds  and  the  same  amount 
in  capital  stock.  When  the  hotel  was  partly 
bnilt,  B.  failed.  He  bad  conveyed  the  lot  to 
one  W.,  and  also  delivered  to  him  $.'>0,000  of 
the  bonds  of  the  company,  to  Hc<-ure  a  debt. 
B.  afterwards  made  a  dec<l  of  the  lot  to  the 
hotel  company.  The  secretary  of  the  hotel 
company  procured  a  deed  of  the  lot  from  W., 

I  and  bought  the  bonds  from  him,  giving  his  note 
I  for  $2,500  in  payment.  Hdil.  that  the  hotel 
company  acquired  no  such  equitable  interest  In 
\  the  laud  as  to  defeat  liens  for  labor  and  iiiate- 
i  rial  furnished  B.  for  the  construction  of  the 
;  hotel.— Hooston  v.  Long,  (Ky.)  23  S.  W.  586. 

I  Consent  of  landowner  to  improvements 
—Liability  of  vendor. 

2.  Where  building  improvements  are  made 
on  premises  for  one  in  possession  under  a 
parol  contract  of  purchase  only,  a  meGhanic'ii 
lien  for  the  improvements  does  not  attach  as 
against  the  true  owner. — Smith  v.  Hucknby, 
(Tex.  Civ.  App.)  23  S.  W.  397. 
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for  the  purpose  of  loaning  money  to  stockhold- 
ers on  their  stock  and  on  real-egtnte  security 
is  not  entitled  to  a  mec-hanic's  lien  on  the 
homestead  of  a  stoekliolder  for  money  loaned 
to  him,  which  he  has  nsed  tn  the  construction 
of  a  building  on  his  land.— International  Bldg. 
&  Loan  Asa'n  T.  Portaasain,  (Tex.  Oiv.  App.) 
23  S.  W.  400. 
Liability  of  bomestead. 

4.  No  lien  coold  be  claimed  on  lots  eon- 
stitutine  defendant's  homestead,  where  the 
contract  was  not  si^ed  by  his  wife. — Ricker  v. 
Schadt,  (T«.  Ciy.  App.)  23  S.  W.  907. 

Bights  of  material  men  —  Payment  to 
contractor. 
6.  In  an  action  to  enforce  a  mechanic's 
lien  for  material  furnished  the  contractor,  and 
to  fix  a  personal  liability  on  the  owner,  the 
petition  showed  that  the  contractor  abandoned 
his  ccmtract,iiDd  that  at  tliat  time  the  owner  had 
paid  him  more  than  was  due  him  on  the  con- 
tract, BO  that,  when  plaintiff  gave  the  owner 
notice  of  his  claim  of  lien,  the  owner  owed  the 
oontractor  nothing.  Htitl,  that  the  action  cunld 
not  l>e  maintained.  —  Bicker  v.  Schadt,  (Tox. 
Olv.  App.)  23  S.  W.  007. 

6.  The  fact  that  the  last  payment  to  the 
contractor  was  made  before  it  was  due  was 
immaterial,  for,  until  plaintiff  had  given  notice 
tinder  the  statute,  the  parties  to  the  contract 
bad  tlie  right  to  make  any  settlement  they 
cfaose.—IUckM'  T.  Schadt,  (Tex.  Civ.  App.)  23  S. 
W.  90T. 

7.  An  allegation  of  l^e  petition  that  tlie 
contract  was  made  payable  in  installments,  to 
protect  those  who  shoiild  fornish  material,  was 
not  sutficiuut  to  show  a  right  in  plaintilf 
against  the  owner,  for  no  contractnal  obliga- 
tfen  'WM  thereby  assumed  by  the  owner  to- 
wards plaintiff.— Ricker  t.  Schadt,  (Tex.  CJiv. 
App.)  28  S.  W.  907. 

Abandonment  of  contract  by  con- 
tractor. 

8.  An  allecation  that,  subseqnent  to  the 
contractor's  aDaudonment  of  the  work,  an 
agreement  was  autde  between  plaintiff  and 
oUier  material  men,  on  one  port,  and  defend- 
ant owner,  en  the  other,  for  the  completion  of 
the  house,  and  that  defendaint  had  Iwoken  such 
agreement,  was  of  no  avail,  for  any  cause  of 
action  thereon  accrued  to  plaintiff  jointly  with 
the  others.— nicker  T.  dduidt,  (Tex.  (3iv.  App.) 
23  S.  W.  907. 

9.  Plaintiff  alleged  that  after  the  abandon- 
ment of  the  work  defendant  owner  used  in 
the    building    certain    material    furnished    by 

RlaintlS  to  tike  contractor,  and  left  unused  hiy 
im.  There  was  no  allegation  that  at  Oia 
time  notice  had  been  given  defendant  of  plain- 
tiff's claim,  or  that  at  any  Knbsciuent  time 
defendant  was  indebted  to  the  contractor,  or 
that  the  payment  to  tlie  contractor  by  defend- 
ant was  not  sufficient  to  cover  all  work  done 
and  material  furnished  by  the  contractor,  or 
that  the  lumber  appropriated  still  belonged  to 

?>iaiutiff.  Held,  that  plaintiff  could  not  recover, 
or,  aside  from  the  provisions  of  the  mechanic's  - 
lien  law,  defendant,  by  use  of  the  lumber  be- 
longing to  the  contractor,  incurred  no  liability 
to  plaintiff.— llicker  v.  Schadt,  (Tex,  Civ.  App.) 
23  S.  W.  907. 

MBntal  Anguish. 

Element  of  damages,  see  '•Damages,"  11;  "Tel- 
egraph Companies,"  6-8, 

M«rg«r. 

Of  oral  contract  in  subsequent  written  one,  see 
"Contracts,"  11. 


Mining  leaseB. 

1.  A  lease  of  coal  lands  reserved  to  the  le*- 
sor  and  his  assigns  the  joint  use  of  sncb  pur- 
tions  of  the  leased  lands  as  might  t>e  nece^iary 
for  roads,  railways,  water  ways,  side  tracki, 
and  other  structures  necessary  for  the  profitable 
working  of  adjacent  coal  lands  of  the  laaat 
and  his  assigns,  but  not  so  as  to  injuriously  in- 
terfere with  the  workings  of  the  lessee.  HM, 
that  the  lessee  might  enjoin  the  Timkin^  of  aa 
entry  through  and  under  his  land  for  the  par- 
pose  of  mining  coal  on  adjacent  leased  land, 
where  the  weight  of  evidence  showed  that  the 
coal  in  the  adjacent  lands  could  be  mined  profit- 
ably without  such  entry,  though  not  so  profit- 
ably or  so  conveniently  as  with  it. — Belianee 
Goal  &  Coke  Co.  v.  Kentucky  Coal  &  0>ke  Cok, 
(Tenn.)  23  S.  W.  1005. 

2.  The  reservation  in  the  lease  aa  to  "roads, 
railways,  water  ways,  side  tracks,  and  otlier 
structures"  related  to  surface  ways  for  the  pur- 
pose of  ingress  and  egress  to  Uxe  surface  of 
the  adjacent  land,  and  did  not  embrace  under- 
ground entries  tDrough  complainant's  leased 
land. — Reliance  Coal  &  Coke  Go.  ▼.  Kentudty 
Coal  &  Coke  Co.,  (Tenn.)  23  S.  W.  1085. 

8.  The  language  of  complainant's  lease 
could  not  be  enlarged  or  altered  by  the  grant 
In  a  subsequent  lease,  of  adjoining  land,  of  aU 
such  rights  of  making  entries  and  erecting 
structures  for  mining  purposes  under,  through, 
or  upon  complainant's  leased  laud  aa  the  lessor 
was  competent  to  grant,  since  the  leaser  ooald 
grant  no  rights  over  complainant's  land,  ex- 
cept in  strict  conformi^  witli  the  reservations  ef 
complainant's  lease. — ReliaiMse  CJoal  Sc  Coke  Oa. 
V.  Kentucky  Coal  &  Ckike  O.,  (Tenn.)  23  S. 
W.  1005. 

4.  The  making  of  an  entry  through,  and 
tlie  erection  of  structures  on,  couuilainaot't 
land,  by  the  lessee  of  adjoiniDg  laixl.  for  tlie 
tatter's  exclusive  use,  were  not  authoiized  by 
the  reservation  in  oemplaiiiont's  lease.— Hdi- 
ance  Coal  &  Coke  Co.  v.  Kentnoky  Coal  tc 
Coke  Co.,  (Tenn.)  23   S.  W.  1095. 

lOnor. 

See  "Infancy." 

IQsdezaeanor. 

What  is,  see  "CMminal  Law,"  SL 

uo^traAGEs. 

See,  also,  "Chattel  Mortgages." 

Assignment  cm:  mortgage,  sea  "Aasignmeat  Cv 
Benefit  of  Creditors,"  1. 

By  husband,  joinder  ci  wife,  see  "Husband  and 
Wife,"  3. 

Of  homestead,  aee  "Homestead,"  14r-17. 

Subrogation  to  mortgagee's  rights,  aee  "Subro- 
gation." 

What  constitutes. 

1.  A  note  for  $2,000,  "beia?  money  ad- 
vanced to  me  to  help  pay  for  a  house  and  lot 
on  Jefferson,  between  22  and  23  streets,  and 
cm  which  she  [the  payee]  liolds  a  lien  until 
paid."  creates  no  present  lien  on  the  property, 
within  Gen.  St.  c.  24,  {  10,  providing  that  no 
deed  of  trust  or  mortgage  shall  oe  valid 
against  creditors  without  notice  imtil  recorde>i, 
and  may  be  disregarded  by  an  attaching  cred- 
itor with  notice  of  it.  —  Schmidt  t.  Cartw'a 
Adm'r,  (Ky.)  23  S.  W.  864. 

2.  Plaintiff  allesred  that,  Ijy  oral  afreemeni 
between  them,  defendant  bouffht  land  for  $700, 
defendant  paying  $050  and  plaintiff  $50:  that 
defendant  was  to  take  the  deed  to  herself,  and 
allow  plaintiff  two  years  to  pay  her  the  fGSil. 
with  interest,  and  on  jjaymcnt  was  to  convey 
him  the  land;  that  within  the  two  vears  be 
tendered  payment,  and  demanded  the  deed, 
whidl  was  refused.     Held,  that  since  plaintlfr 
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did  not  mnke.  aad  was  not  bound  by,  the  deed, 
nnd  there  was  no  mnlnnlity  in  the  contract, 
the  deed  could  not  be  held  a  mortgage.— Benge 
T.  B«nge,  (Ky.)  23  S.  W.  668. 

Deed  absolute  m  form. 

8.  Where  it  is  sought  to  declare  a  deed 
absolute  on  its  face  a  mortgage,  th«  burden  of 
proof  is  on  the  party  asserting  such  claim,  and 
in  determining  such  question  the  situation  of 
the  parties,  and  all  the  attending  circum- 
stances, nt  the  time  the  deed  was  n  greed  on 
nnd  made,  are  to  be  considered.— McKeen  v. 
.Tames,  (Tex.  Ciy.  App.)  23  S.  W.  4C0. 

X4en. 

4.  A  mort^nee  by  an  heir  on  his  undivided 
interest  in  his  father's  land  includi>s  any  and 
nil  interest  which  he  owns  therein,  whether  in 
possession,  rerersion,  or  remainder. — Oarter  ▼. 
McDanlel,  (Ky.)  23  S.  W.  507. 

FriooritleB. 

5.  In  an  action  against  an  executrix  and 
a  firm  to  foreclose  a  mortgage  executed  by  de- 
ceased, the  petition  arerred  that  such  firm 
claimed  to  have  a  lien  on  the  mortgaged  prem- 
ises. The  executrix  set  np,  in  answer,  the  ex- 
ecution of  certain  notes,  and  a  mortgage  to 
•ecore  the  same  by  deceased  prior  to  plaintiffs' 
nxirtgage.  The  firm  pleaded  the  same  notes 
and  mortgage,  and  all  other  facts  essential  to 
foreclosure  of  their  lien,  against  both  plaiutiffs 
and  the  exeoatrix,  and  prayed  for  relief. 
Plaintiffs  pleaded  the  four-years  statute  of  lim- 
itations as  to  such  notes  and  prior  mortgage. 
After  demurring,  such  firm  replied,  inter  alia, 
that  the  executrix,  on  a  certain  date,  before 
the  expiration  of  the  four  years,  indorsed  on 
snch  notes  an  acknowledgment  of  the  amount 
then  due.  and  allowed  the  same  as  a  just  claim 
against  the  estate;  and  that  in  iriaintiff's  mort- 
gage the  debt  set  up  by  such  firm  was  admit- 
ted by  deceased,  and  Its  prior  payment  special- 
ly provided  for.  HM,  that  the  pleadings  au- 
thorized a  judgment  that  the  firm  s  lieu  was  su- 
perior to  plniutiff's. — Park  V.  Prendergast.  (Tex. 
Civ.  App.)  23  S.  W.  535. 

Bights  of  mortgagee. 

6.  The  holder  of  an  absolute  deed  given  to 
secure  the  iMiyment  of  a  debt  has  a  right  to 
take  possession  of  the  premises  on  their  aban- 
donment by  the  debtor,  and  cannot  be  ousted 
by  subsequent  purchasers  from  the  debtor  un- 
til his  debt  is  satisfied. — Baker  v.  Col- 
lins, (Tex.  Civ.  App.)  23  i3.  W.  493. 

Foreclosure. 

7.  Where  a  trust  deed  authorizes  the  mort- 
jfa^ee  to  declare  the  entire  debt  due  for  default 
in  the  payment  of  interest,  an  agreement  to 
forbear  so  to  do  for  the  nonpayment  of  a  speci- 
fied installment,  in  consideration  of  the  assipn- 
ment  to  the  raortpasee  of  ail  the  rruts  accruing 
from  the  mortgaged  premises,  continues  only  for 
a  reasonable  time,  and  does  not  prevent  the 
mortgagee  from  declaring  the  entire  debt  due 
for  the  nonpayment  of  a  subsequent  install- 
ment of  interest.— Martin  v.  Land  Mortg.  Bank, 
(Tex.  Civ.  App.)  23  S.  W.  1032. 

S.  In  a  suit  to  forecl'^se  a  trust  dei;d  the 
complaint  set  up  a  claust  in  the  mortgage  em- 
powering the  mortgagee  to  declare  the  princiiMil 
due  for  the  nonpayment  of  the  interest,  and  al- 
leged tltat  default  had  been  made  in  the  pay- 
ment of  two  iiistullmcuts  of  interest,  and  that 
the  entire  principal  was  due  for  failure  to  pay 
the  first  installment.  The  answer  alleged  that 
ttie  morti^agee  had  agreed  to  forbear  to  declare 
the  principal  due  for  the  nonpayment  of  the  first 
instnllment  in  consideration  of  the  assignment 
to  it  of  all  the  rents  accruing  from  the  mort- 
gaged premises.  Held,  that  a  reply  that  the  suit 
was  auttiorizi-d  by  the  default  in  the  second 
installment  was  sufficient;  nnd  showed  that  the 
suit  was  not  preniiiliirely  lironght. — Martin  v. 
Land  Mortg.  Bank,  (Tex.  Civ.  App.)  23  S.  W. 
1032. 


9.  In  trespass  to  try  title  against  a  mort- 
gagee in  possession,  brought  by  the  purchasers 
of  tlie  equity  of  redemption,  plaintiffs  cannot 
object  for  the  first  time  on  appeal  that  the- 
mortgage  cannot  be  foreclosed,  as  prayed  .for 
by  defendant,  because  the  mortgagor  was  not 
made  a  party,  where  no  personal  judgment 
was  rendered  against  him,  or  could  be  on  ac- 
count of  his  nonresidence.  —  Baker  v.  Col- 
Uns,  (Tex.  Civ.  App.)  23  S.  W.  493. 

10.  Whore  a  mortgage  is  expresnly  made 
subject  to  a  prior  mortgage,  the  junior  mort- 
gagee cannot,  in  an  action  to  foreclose  tiie 
prior  mortgage,  claim  that  the  latter  is  barred 
by  the  statute  of  limitations. — Park  v.  Pren- 
dergast, (Tex.  Civ.  App.)  23  8.  W.  53.5. 
Power  of  sale. 

11.  Where  a  trust  deed  provided  for  a  sale 
at  the  courthouse  door,  a  sale  made  at  the 
door  of  a  building  usetl  by  the  commissioner's 
court  and  the  county  court  is  void,  the  com- 
missioners having,  under  article  2310,  Uev.  St., 
designated  the  opera  house  as  the  courthouse 
and  place  where  the  district  cotirt  is  held. — 
Miller  v.  Boone,  (Tex.  Snp.)  23  S.  W.  574. 

12.  A  sale  was  made  under  a  deed  of  trust,, 
and  tlie  property  purchased  by  the  bolder  of 
the  note  secured  thereby.  He  conveyed  thu 
property  to  one  M.  The  sale  proved  invalid. 
At  the  request  of  M.,  a  second  sale  under  the 
trust  deed  was  made.  Beld,  that  the  convey- 
ance to  M.  did  aot  carry  the  debt,  the  note, 
or  tile  trust  deed,  and  the  latter  authorizing  a 
sale  at  the  request  of  the  payee  of  the  note,  a 
request  by  M.   was  unavailing,  .and   tlie   sale 

I  thereunder  vwd.  22  8.  W.  102,  reversed.— 
Miller  v.  Boone,  (Tex.  Sup.)  23  S.  W.  574. 

I        13.  An   entry  of  satisfiictioD   on   the  record 

I  of  a  mortgage,  made  by  the  mortgagee  after  a 
foreciosure  sale,  under  the  belief  that  the  sale- 
had  effectually  foreclosed  tike  mortgage,  is  not 
conclusive  on  the  purchaser,  and  he  may  show 
that  no  title  passed  at  the  sale,  owing  to  a  mis- 
description of  the  premises  in  the  advertise- 
ment and  deed.— L«nier  v.  Mcintosh,  (Ma  Sup.)- 
23  S.  W.  787. 

li.  A  foreclosure  sale,  which  does  not  pass 
the  legal  title,  owing  to  a  misdescriptioB  of  the 
land  in  the  advertisement  and  deed,  will  not 
exhaust  the'  power  of  sale  contained  in  the 
mortgage,  so  as  to  prevent  a  resale  to  <Jorrect 
the  error  in  the  first.— Ijinier  v.  Mcintosh,  (Mo. 

I  Sup.)  23  S.  W.  78r7. 

I 

Motion. 

I  For  new  trial,  see  "New  Trial,"  1. 
I  Xotiee,  see  "Practice  in  Civil  Cases,"  8,  4. 
To  strike  ont  scandalous  pleading,   see  "Con- 


tempt. 

'  MUNICIPAL  OORPORATIOira. 

i  See,  also,  "Counties;"  "Highways;"  "Schools. 
,      nnd   School  Districts." 

Adverse  possession  of  land  dedicated  for  street, 
,     see  "AdTerse  Possession,"  4. 

Decision  by  council,  review  by  courts,  see- 
"Courts,"  11. 

Dedication  of  public  square  to  nonexistent  city, 
see  "Dedication,"  1. 

TftxniJe  persons  and  property,  see  "Taxa- 
I     lion,"  3. 

I  Incorporation. 

!  1.  The  incorporation  of  a  municipality  wilt 

'  be  held  valid,  tbougii  a  reasonable  amount  of 
I  land  not  in  actual  occupation  be  included;  but 
,  if  the  excess  is  such  as,  in  effect,  to  evidence 

an  atteropti'd  fraud  on  the  law,  and  territory 
,  be  embraced  that  cannot  be  fairly  termni  a 
'  part  of  the  town,  it  will  be  anntilled. — McCles- 
.  key  V.  State,  (Tex.  Civ.  App.)  23  S.  W.  518. 

Ordinances — Enforcement. 
I         2.  A  proceeding  by  a  city  to  recover  a  pen- 
'  alty  for  tne  violation  of  one  of  its  ordlnancea 
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1>7  the  commission  of  an  assault,  commenced 
by  a  wnrrant  sued  ont  in  favor  of  the  dtjr, 
charging  sach  assaalt.  is  a  civil  action,  and  a 
preponderance  of  evidence  only  in  necessary  to 
antLorizc  a  recovery. — City  of  Sparta  ▼.  Lewis, 
23  S.  W.  182,  JJl  Tenn.  370. 

Contracts. 

8.  The  act  creating  the  tazinj;  district  of 
Memphis  provides  that  the  fire  and  police  com- 
missioners shall  in  every  case,  before  entering 
into  any  contract  for  any  purpose,  advertise  for 
proposals  for  the  work  to  be  done,  material  to 
be  furnished,  or  services  to  be  performed,  and 
award  the  contract,  if  at  all,  to  the  lowest  bid- 
der, etc.  Held,  that  such  commissioners  could 
designate  some  newspaper  in  which  the  city 
would  insert  its  advertisements,  notices,  etc., 
for  a  year,  and  agree  with  such  nroprietor  that 
the  printing  thus  done  should  be  at  a  stated 
price  per  Ime,  square,  or  column,  but  in  no 
event  exceed  by  a  specified  sum  the  cost  of  the 
preceding  year,  without  previous  advertisement, 
and  the  reception  of  bids. — Public  Ledger  Co. 
V.  City  of  Alemphis,  (Tenn.)  23  S.  W.  51. 

Control  of  streets. 

4.  The  use  of  a  street  for  an  electric  rail- 
way will  not  be  enjoined  because  the  construc- 
tion of  the  track  will  prevent  an  abutting  own- 
er from  loading  his  drays  by  standing  them  at 
right  angles  to  the  sidewalk,  such  a  method 
obstructing  the  use  of  the  streets,  and  1>eing  in 
violation  of  a  city  ordinance. — Louisville  Bag- 
ging Maunfg  Co.  v.  Central  Pass.  Ry.  Co., 
(Ky.)  23  S.  W.  592. 

5.  The  operation  of  an  electric  street  rail- 
way by  the  overhead  wire  system  is  not  so  dan- 
gerous to  those  who  reside  or  do  business  on  a 
public  street  as  to  authorize  its  restraint  by  in- 
junction.— Louisville  Bagging  Manufg  Co.  t. 
Central  Pass.  Ry.  Co.,  (Ky.)  23  S.  W.  892. 

Defective  streets. 

6.  A  city  is  not  an  iosnrer  against  acci- 
dents on  its  walks,  but  is  only  bound  to  use 
ordinary  care  and  attention  to  keep  them  in  a 
reasonably  safe  condition  for  persons  using 
them,  while  exercising  reasonable  care  and 
caution. — Pool  v.  City  of  Jackson,  (Tenn.)  23 
S.  W.  57. 

Notice. 

7.  In  an  action  against  a  city  for  personal 
injuries  caused  by  a  defective  sidewalk, 
plaintiff  has  no  ground  for  complaint  where  the 
court  charged  that  if  the  walk  was  originally 
defective,  and  so  remained  until  the  time  of 
the  accident,  no  notice,  either  actual  or  con- 
structive, was  necessary  to  render  defendant 
liable. — Pool  v.  City  of  Jackson,  (Tenn.)  23  8. 
W.  57. 

8.  If  there  was  a  def<»et  in  Ihe  walk,  and 
some  officer  or  agent  of  defendant,  whose  duty 
it  was  to  keep  or  see  the  streets  were  kept  in 
repair,  saw  it,  or  some  one  informed  cither  of 
them  of  its  existence,  such  facts  constituted 
actual  notice  to  defendant  of  the  condition 
of  the  walk. — Pool  v.  (Mty  of  Jackson,  (Tenn.) 
23  S.  W.  57. 

9.  If  there  was  a  defect  in  the  walk, 
which  was  so  patent  as  to  be  generally  noticed 
by  persons  passing  over  it.  and  this  continued 
for  such  a  length  of  time  prior  to  the  accident 
as  that  it  might  be  reasonabl.v  inferred  that 
some  officer  or  employe  of  defendant,  whose 
dut^  it  was  to  keep  the  streets  in  repair,  had 
notice  of  such  defects,  such  facts  constituted 
constructive  notice. — Pool  v.  City  of  Jackson, 
(Tenn.)  23  S.  W.  57. 

10.  Where  the  question  at  issue  is  as  to 
constructive  notice  to  defendant  of  the  condi- 
tion of  the  walk,  it  is  not  error  to  permit  wit- 
nesses to  state  whether  or  not  the  walk  was 
in  an  apparently  safe  condition  at  and  before 
the  time  of  the  accident,  when  they  examined 
it,  when  the  evidence  is  limited  by  the  court 
to  such  issue.— Pool  v.  City  of  Jackson,  (Tenn.) 
23  S.  W.  57. 


Defective  streets  —  Negligence  of  trav- 
eler. 

11.  The  fact  that  one  tises  a  sidewalk,  in 
ordinary  use  by  the  public,  with  knowledge  of 
a  defect  therein,  instead  of  taking  another  rontc 
to  his  destination,  does  not  conscitate  oeg'.i 
genee.— Ball  v.  City  of  El  Paso,  (Tex.  Civ. 
App.)  23  S.  W.  835. 

Evidence. 

12.  Evidence  that  the  walk  where  the  injury 
occurred  "was  laid  in  the  ordinary  way  walk* 
were  laid  in  the  city,"  and  tliat  "the  plauib' 
were  laid  of  good,  sound  timber,  usual  and 
customarv."  was  competent. — Pool  v.  City  "f 
Jackson,  (Tenn.)  23  S.  W.  57. 

Public  improvements — Damages. 

13.  Where  buildings  on  the  line  of  the  im 
provements  are  tlireatened  with  injurjr  thereby. 
greatly  in  excess  of  the  cost  of  protecting  them. 
the  owner  is  Ixinnd  to  use  reasonable  exertion 
and  necessary  expense  in  protecting  them,  and 
his  damages  should  be  measured  by  such  exer- 
tion and  expense. — In  re  Wyandotte  and  Central 
Sts.,  (Mo.  Sup.)  23  S.  W.  127;  Appeal  of  Mor- 
ton, Id. 

U.  The  charter  of  Kansas  City,  {  8.  art.  9, 
provides  that  an  ordinance  for  the  grading  of  a 
street  or  alley  shall  determine  the  limits  witliin 
which  private  property  is  benefited  thereby. 
Section  13,  relating  to  the  ascertainment  of 
damages,  provides  that  should  the  court  9r 
judge,  on  evidence,  find  the  benefit  district  im- 
reasonabie,  he  shall  so  declare,  and  the  prr>- 
ceedings  snail  be  void.  Held,  that  the  court 
cannot  find,  without  evidence,  that  any  uroiv 
erty  in  the  district  was  not  specially  benefited. 
— In  re  AV'yandotte  and  Central  Sts.,  (Mo.  Sup.) 
23  S.  W.  127:    Appeal  of  Morton,  Id. 

13.  The  charter  of  Kansas  City  provider 
tliat,  in  ascertaining  damages  from  crading, 
allowance  shall  l>e  made  for  all  benefits,  and 
that  if  property  is  damaged  the  commissiun- 
eta  shall  firsl  assess  against  the  city  the 
amount  of  the  benefit  the  city  at  large  will  re- 
ceive, and  against  the  property  in  the  district 
benefited  the  balance,  not  assessing  any  lot 
where  the  damages  exceed  the  benefits.  HtU, 
that  the  allowance  to  be  made  for  all  benefit* 
means  such  l)eiiefits  as  are  not  lx>me  by  tbe 
city  at  large,  and  the  rule  applies  whether  tb<- 
whole  of  a  lot  is  taken,  or  wlu-tlier  it  is  dnni- 
aged,  only. — In  re  Wyandotte  and  (Vntral  Sts.. 
(Mo.  Sup.)  23  S.  W.  Vil;   Appeal  of  Morton, 

Assessment  of  benefits. 

16.  Under  the  provision  of  a  city  cliarter 
that  asseshmeuts  for  street  improvements  shall 
be  made  on  the  whole  of  each  quarter  of  the 
square  binding  on  the  improvements,  all  pr«|>- 
erly  in  a  quarter  square  is  siibjiH't  to  the  as- 
sessments, though  the  imi>roveuients  extend 
along  only  a  part  of  its  face. — Bix>ne  v.  Nevin. 
(Ky.)  23  S.  W.  512;  Rowan  v.  Same,  Id. 

Enforcement  of  assessment. 

17  Rev.  St.  art.  376,  empowers  city  coun- 
cils to  construct  sidewalks  at  the  cost  of  the 
abutting  owner,  to  be  collected,  if  necessary, 
by  the  sale  of  the  property,  in  such  a  manner 
as  the  council  may  by  ordinance  provide.  A 
city  ordinance  declared  the  cost  a  lien  on  the 
property,  and  provided  for  its  sale  in  the  man- 
ner provided  for  other  tax  sales,  but  reserved 
any  right  or  authority  the  cit^r  might  have  tn 
collect  the  assessments  by  smt.  Held,  that  a 
suit  to  enforce  the  city's  lien  by  sal<>  of  the 
property  was  not  authorized. — City  of-  Bonham 
V.  Preston,  (Tex.  Civ.  App.)  23  S.  W.  391. 

Actions  to  enjoin  nuisance. 

18.  A  municipal  corporation,  being  a  gov- 
ernmental agency  intrnsted  with  the  care  and 
superintendence  of  tbe  highways  and  public 
squares  within  its  iMiundaries,  may  sue  a  comi- 
ty to  enjoin  it  from  maintaining  a  nuisnni-e  on 
one  of  the  city's  public  squares.— City  of  Uaoo 
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y.  TJano  County,   (Trx.  Civ.  App.)  23  S.  W. 

looa 

Murder. 

See  "Homicide,"  1-6. 

ITAME. 

Idem  sonans. 

On   trial   of  an   indiutm«nt  of  "Carney 
Griffie"  for  petit   larceny,   second  offense,   the 
record  of  a  previous  conviction  of  "Carney  Grif- ' 
fin"  for  petit  larceny  is  inadmissible  In  evidence  | 
in  the  absence  of  an  averment  in  the  indictment  | 
of  the  identity  of  the  persons  and  the  difference 
in  the  names,  as  the  names  are  not  idem  sonans. 
—State  y.  Griffie,  (Mo.  Sup.)  23  S.  W.  878. 

NAVIQABLE  WATERS. 

Ownership  of  islands,  see  "Riparian  RiehtB,"  1. 
Rights  in    abandoned   channel,   see    "Kiparian 
Rights,"  2. 

Title  to  sabmerged  lands. 

A  jfrant  from  the  United  States  of  land 
on  a  large  river  like  the  Missouri,  navigable  iu 
fact,  though  not  subject  to  the  ebb  and  flow  of 
the  tide,  will,  even  when  containing  no  reserva- 
tion or  condition,  pass  to  the  grantee  title  only 
to  the  water's  edge,  but  will  vest  in  the  state 
title  to  the  land  beneath  the  water,  though  the 
state  has  adopted  the  common  law.— Cooley  v. 
Golden,  (Mo.  Sup.)  23  S.  W.  100. 

Necessary  Parties. 

See  "Parttes." 

NEGLIQENCE. 

See,  also,  "Death  by  Wrongful  Act;"    "Horse 

and  Street  Railroads." 
Omtributory,  of  porson  at  railroad  crossing,  see 

"Railroad  Companies,"  15-21. 
of  person  on  track,  g«e  "Railroad  Compa- 
nies," 25-27. 
of  servant,  see  "Master  and  Servant,"  42- 

49. 
Defective  streets,  see  "Municipal  Corporations," 

6-12.  I 

Kvidence  of  custom,  sec  "(^istoui  and  Usage." 
Injuries  to  passengers,  see  "Carriprs."  42-.');5.      | 
Injury  to  wife,  action  by  husband,  hoc  "Hug- ; 

band  and  AVife,"  30.  ' 

Jn  transmission  of  telegrams,   see   "Telegraph 

Companies,"  3-9. 
Of  master,  see  "Master  and  S<;rvant."  11-24. 
Of  railroad  companies,  see  "Railroad  Copipa- 

uies,"   9-32. 
Of  servant,  liability  of  master,  see  "Master  and 

St-rvant,"  5-lf). 
Of  traveler,  see  "Municipal  Corporations,"  11. 

What  oonstitutes. 

1.  It  is  error  for  the  court  to  group  certain 
facts,  and  instruct  the  jury  that  from  such 
facts,  if  they  are  found  to  exlKt.  negligence  fol- 
lows.—fJalveston,  H.  &  S.  A.  Ry.  Co.  v.  Briggs, 
(Tex.  Civ.  App.)  23  S.  W.  503. 

Remote  and  proximate  cause. 

2.  The  negligence  of  an  engineer,  who  wa« 
a  fellow  servant,  in  violating  the  time  card  of 
the  company,  was  not  the  proximate  cause  of 
a  collision  whereby  a  brakcman  was  injured, 
where  the  negligence  of  the  conductor  in  per- 
mitting such  violation  contributed  to  such  col- 
lision.— Illinois  Cent.  R.  Co.  v.  Spence,  (Tenn.) 
23  S.  W.  211. 

8.  Plaintiff's  decedent,  an  employe  of  de- 
fendant railroad  company,  was,  while  standing 
on  the  track,  struck  and  killed  by  defendant's 
«ngine.  Held,  that  an  inatrnction  that  plaintiff 
may  recover  if  the  jury  believe  that  dect-dent 
remained  at  his  post  of  duty,  and  was,  without 
fault  on  his  part,  struck  and  killed  by  defend- 


ant s  engine  because  of  failure  to  sound  the 
whistle,  requires  the  jury  to  find  that  suoh  fail- 
ure was  the  proximate  cause  of  his  death. — 
Church  v.  Chicago  &  A.  R.  Co.,  (Mo.  Sup.)  23 
S.  W.  1050. 

4.  Failure  of  the  owner  of  a.  cotton  gin  to 
gin 'Cotton  within  the  time  he  had  contracted  so 
to  do  is  not  the  proximate  cause  of  the  subse- 
quent destruction  of  the  cotton  by  fire  while 
at  the  gin,  and  he  Is  not  responsible  for  such 
dpstniotion.  unless  he  failed  to  use  ordinary 
care  for  its  preservation. — James  v.  James. 
(Ark.)  23  S.  W.  1099. 

Dangerous  premises. 

5.  Maintenance  of  a  barbed-wire  fence  on 
one's  premises  along  a  highway,  though  iu  a 
city,  if  not  prohibited  by  ordinance,  is  not  neg- 
ligence per  se,  and,  in  the  absence  of  other  evi- 
dence showing  it  a  nuisance,  its  owner  will  not 
be  liable  for  injury  to  stock  occasioned  thereby. 
—Robertson  v.  Wooley,  (Tex.  Civ.  App.)  23  S. 
W.  828. 

A.  Evidence  that  plaintiff's  horse  came  to 
its  death  from  a  wound  received  while  being 
driven  over  defendant's  street  railway,  anil 
which  was  cansed  by  a  nail  used  in  construct- 
ing or  repairing  tlie  track,  docs  not  justify  a 
verdict  for  plaintiff  for  the  value  of  the  horse, 
in  the  al)sence  of  anything  to  show  that  the 
company  had  knowledge  of  the  dangerous  con- 
dition of  the  track  in  that  regard.- Houston 
City  St.  Ry.  Co.  T.  Autr^,  (Tex.  Civ.  App.)  23 
S.  W.  817. 
Contributory  negligence. 

'■  The  failure  of  an  employe  of  a  railroad 
company  to  use  a  danger  signal  on  a  car  whldi 
he  was  repairing,  as  required  by  the  rules  of 
the  company,  cannot  be  set  up  ns  contributory 
negligence  in  an  action  by  such  employe  against 
another  railroad  company  for  injury  caused  by 
the  backing  of  an  engine  of  defendant  against 
the  car  which  was  being  repaired,  when  such 
engine  was  wrongfully  on  the  tracks  of  the 
company  which  employed  plaintiff. — Ft.  Wortli 
&  D.  C.  Ry.  Co.  V.  Bell,  CTex.  Civ.  App.)  23  S. 
W.  922. 

8.  In  an  action  for  injuries  caused  by  the 
sudden  increase  in  speed  of  a  car  from  which 
plaintiff  was  about  to  alight,  it  was  proper  to 
refuse  an  instruction  that  "the  instincts  of  self- 
preservation  are  not  proper  to  be  considered  in 
detormiuing  whether  or  not  plaintiff  was  guilty 
of  contributory  negligence." — Slaughter  v.  Met- 
ropolitan St.  Ry.  Co..  (Mo.  Sup.)  23  S.  W.  760. 

».  In  an  action  for  personal  injuries,  where 
defendant  was  guilty  of  negligence,  plaintiff 
can  recover,  unless  his  own  negligence  proxi- 
mately contributed  to  the  injuries. — Campbell 
7.  McCoy,  (Tex.  Civ.  App.)  23  8.  W.  34. 

10.  On  an  issue  of  contributory  netgligence, 
consisting  of  a  lack  of  ordinary  prudence,  the 
conrt  should  instruct  as  to  what  would  be  ex- 
pepti'<l  of  a  "person  of  ordinary  prudence."  and 
not  of  a  "person  of  prudence."— Iji  Prellc  v. 
Fordyce,  (Tex.  Civ.  App.)  23  S.  W.  4.''>3. 

Imputed  negligence. 

U.  The  negligence  of  a  nurse,  through 
which  a  child  in  her  charge  is  injured,  is  im- 
putable to  the  parents  of  the  child.^Bchlenks 
V.  Central  Pass.  Ry.  Co.,  (Ky.)  23  S.  W.  589. 

Of  fellow  servants — Defense  raised  by 
third  person. 
13.  In  an  action  by  a  railroad  company's 
employe  against  another  railroad  company  for 
personal  injuries,  wrongfully  caused  by  defend- 
ant, it  is  no  defense  that  a  coempioye  of  the  in- 
jured person  aided  in  causing  the  injury. — ^Ft. 
Worth  &  D.  0.  By.  Co.  v.  Bell.  (Tex.  Civ.  App.) 
23  S.  W.  922. 

Evidenoe. 

18.  In  an  action  for  personal  inpiirios,  caused 
by  a  defective  drawbar  in  a  freight  car,  evi- 
dence that  after  the  accident  defendant  chan- 
ged the  old  style  of  drawbars  for  another  kind 
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road  company  for  tbe  ■esligent  killing  of  plain- 
tiff's child,  where  the  contributory  negligence  of 
plaintiff  is  pleaded  as  a  defense,  he  can  show 
that  bis  wife  and  son,  with  whom  tb«  child 
was  left,  were  accnstomed  to  exercise  the  great- 
est watchfolnesa  over  it. — San  Antonio  &  A. 
P.  Ry.  Co.  T.  Vaughn,  (Tex.  Ciy.  App.)  23  S. 
W.  745. 

IS.  In  an  action  against  a  railroad  company 
for  damages  resulting  from  aa  overflow  al- 
leged to  have  been  caused  by  defendant's  con- 
struction of  an  embankmeut,  it  is  error  to  ad- 
mit evidence  that,  after  the  overflow,  defend- 
ant altered  the  embankment,  so  as  to  allow  a 
free  passage  for  water. — Gnlf,  C.  &  S.  P.  Ry. 
Co.  V.  Hasken,  (Tex.  Civ.  App.)  23  S.  W.  546. 

W.  In  nn  action  for  damages  against  a  rail- 
road company  for  tiie  negligent  killing  of  plain- 
riff's  ehiW,  evidence  of  the  worldly  condition  of 
plaintiff  is  admissible  to  show  whetiier  plain- 
tiff and  his  wife  were  gnilty  of  ucRligeuce  in 
their  care  of  the  child.— Snn  Antonio  &  A.  P. 
Kt.  Oo.  t.  Vaughn,  (Tex.  Civ.  App.)  23  &  W. 
745. 
Svldence — Sufficiracy. 

17.  Evidmce  that  while  a  freight  train  was 
passing  an  employe  of  the  road,  standing  close 
to  the  track,  a  nnt  such  as  was  used  on 
freight  cars,  tbe  threads  of  which  were  freriily 
broken,  struck  him,  being  seen  by  him  when  a 
foot  away,  coming  from  the  direction  of  the 
train,  was  sutliciciit  to  anthorise  the  submis- 
sion to  the  jury  of  the  theory  that  the  nut  flew 
off  of  one  of  the  cars.— Texas  &  P.  By.  Co.  t. 
Uaney,  (Tex.  Civ.  App.)  23  S.  W.  340. 

NEOOTIABI^  INSTKX7MENTS. 

ProvlBion  for  attorney's  fees. 

1.  Where  a  note  provides  for  the  payment 
of  10  per  cent,  of  its  amount  as  an  attorney's 
fee  in  case  of  legal  proceedings,  an  nllowance 
of  10  per  cent,  on  the  principal  and  interest  is 
proper. — Behrens  v.  Diguowiur,  (Tex.  Civ.  App.) 

23  a  W.  2sa 

2.  In  au  action  on  purchase-money  notes, 
it  is  error  to  compute  the  commission  for  at- 
torneys' fees  on  the  full  amount  doe  on  the 
notes  witliout  deducting  the  amount  found  to 
be  due  defendants  as  damages. — D.  A.  Tomp- 
kins Co.  V.  Galveston  City  St.  R.  Co.,  (Tex. 
Civ.  App.)  23  S.  W.  25. 
Consideration. 

&  Where  a  note  is  given  to  indemnify  the 

tiayee  against  liability  on  a  bond  ove<Mit«><l  by 
tim,  such  liability  is  a  good  consideratimi  for 
the  note,  though  no  damoige  had  accrued  ou 
the  bond  at  the  time  the  note  was  made.  — 
Branch  t.  Howard,  (Tex.  CHt.  App.)  23  S.  W. 
47a 
Payment. 

4.  Where  a  note  is  given  to  secure  money 
advanced  by  the  payee,  and  the  amount  ad- 
vanced has  been  repaid,  the  note,  as  to  the 
original  parties  to  it,  is  discharged,  notwith- 
standing that  the  consideration  therein  ex- 
pressed exceeds  the  amount  repai<l.  and  tbongh 
a  portion  of  amount  was  repaid  by  a  pers<m 
other  than  the  maker.  —  Branch  v.  Howard, 
(Tex.  Civ.  App.)  23  S.  W.  478. 

Actions  on — Complaint. 

5.  A  petition  which  alleges  that  defendant 
ia  indebted  to  plaintiff  in  a  certain  sum,  "ac- 
cording to  the  terms  of  bis  certain  promisso^ 
note,"  setting  out  a  copy  of  tl.o  same,  suffi- 
ciently avers  the  execution  of  the  note  by  de- 
fendant, in  the  absenco  of  any  special  excep- 
tion.—Bohrens  v.  Dignowity,  (Te.'c.  Civ.  App.) 
23  S.  W.  288. 

Proof  of  ownership. 

A.  A  note,  payable  to  plaintiff  or  order,  and 
todorsed  in  blank,  and  in  plaintiff's  possession. 


orate   such  ownership. — Grant  v.   Bnnia,  (Tex. 
Civ.  App.)  23  S.  W.  908. 

7.  In  an  action  by  the  holder  on  a  note  iu- 
dorsed  in  blank,  and  which  defendant  had  paid 
to  the  indorser,  plaintiff's  testimony  as  to  his 
ownership   was  contradictory,  «nd  be  had.  >e- 
oordiug  to  defendant's  testimony,  acted  in  rela- 
tion to  the  poym^it  in  radi  a  way  aa  iadvocd 
defendant,  and  was  calculated  to  induce  a  rea- 
aooably  prudent  man,  to  beiieve  the  indorser 
was  the  owner.    Stid,  that  a  judgment  oo  a 
I  verdict  for  defendant  should  not  be  dint-irbed.— 
,  Garza  v.  Manchke,  (Tex.  Civ.  App.)  23  S.  W. 
I  830. 

I      Newly-DisooTer«d  Evidence. 

See  "Criminal  Law,"  73-77. 

New  Promise. 

I  See  "Limitation  of  Actions,"  24,  2IL 

mew  trtaTj. 

I  Decision  on  appeal,  see  "Appeal."  97,  9S. 

In  criminal  case,  see  "Criminal  Law,"  GShTT. 

Necessity  of  motion  for  new  trial,  see  "Appeal," 
I     20. 

'  Time  of  application. 

!  1.  Under  a  statute  providing  that  applica- 
i  don  for  new  trial  for  aewly-discovered  evi- 
I  dencc  may  be  made  not  later  than  tbe  second 
I  term  after  the  disojvery,  an  applicatioB  made- 
later  than  that  is  properly  dismissed. — Nickell 
i  V.  Fallen,  (Ky.)  23  S.  W.  36& 
Excess  .TO  damages — Remittitur  and  re- 
I     daction  by  oourt. 

9.  Where  pleadings  will  warrant  a  jodg- 
ment  for  the  damages  found,  bnt  the  evidence 
will  not  warrant  more  than  nominal  damages, 
the  finding  shouid  not  be  ignored,  and  jadg- 
'  ment  entered  for  nominal  damages,  but  the 
I  verdict  slMold  be  set  aside,  and  a  new  trial 
granted.- Maxwell  v.  First  Nat.  Bank,  (Tex. 
Civ.  App.)  23  S.  W.  342. 

{  8.   where  the  damages  allowed  are  excess- 

ive, the  court  cannot  allow  a  remittitur,  in- 
stead of  granting  the  new  trial  applied  for.— 
CUfford  V.  Lee.  (Tex.  Civ.  App.)  23  S.  W.  843. 

Surprise. 

4.  The  refusal  of  a  motion  for  new  trial 
was  in  the  discretion  of  the  court,  though  de- 
fendant was  surprised  by  the  testimony  of  a 
grantor  in  a  deed,  called  to  prove  its  execution. 
where  defendant  docs  not  show  that  the  deed 
in  question  was  necessary  to  his  defense. — 
Dcmpsey  v.  Taylor,  (Tex.  Civ.  App.)  23  a  W. 
220. 

Effect  of  granting  a»  to  part  only  of 
defandants. 

5.  In  an  action  to  recover  land,  judsmrnt 
was  rendered  on  a  verdict  in  favor  of  plaintiffs 
as  to  part  of  defendants,  and  against  blaiutiSs 
as  to  tbe  other  defendants.  A  motion  by  plaiu- 
tiffs  for  a  new  trial  was  granted  as  to  part 
of  such  successful  defendants,  and  denied  a^ 
to  the  others.  Hvltl,  that  th«  judgment  on  snch 
motion  had  the  effect  of  granting  a  new  trial 
as  to  all  the  defendauts.  and  left  the  cause  as 
if  there  had  been  no  trial. — ^Parker  v.  Adam*. 
23  S,  W.  902.  2  Tex.  Civ.  App.  357. 
Imposing  conditions. 

6.  An  order  granting  a  nftw  trial,  which 
recites  that  the  judgment  be  set  aside  on  condi- 
tion thnt  defendant,  "before  expiration  of  this 
term  of  cotirt,  pay  all  costs  of  court  that  have 
accrued  during  the  pendency  of  this  appeal  to 
the  state;  otherwise  said  judgment  to  remain 
in  full  force  and  effect,"— is  void  because  of 
such  condition,  and  the  judgment  remains  in 
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foB  fentf  and  effect.— HargtaTe  v.  B«cr<s  (Tex. 
CW.  App.)  23  S.  W.  403. 

NOTAKY  FDBIilC. 

See,  also,  "Acknowledgment." 

SesL 

The  Ohio  atntnte  requires  a  notary's 
sei»l   to  be  1%  inches  in   diameter,  Burrouuded 

>>y   the   words,    "Notarial    Seal   Connty, 

Ohio,"  and  to  contain  of  the  coat  of  arms  the 
mountain  raoxe,  tlie  rising  sun,  the  bundle  of 
arrows,  and  Uie  sheaf  of  wheat.  A  deed  re- 
corded more  than  11  years  sliowed  a  very  dim 
impression,  bnt  under  a  magnifying  ^sss  the 
range,  i-un,  and  arrorirs  were  risible,  and  the 
surroundinct  w(H-ds  "Notarial  Seal  Hamilton 
County,  O.  Bcld  prima  facie  safficient  to  ad- 
mit the  deed  as  eridence.— Steams  v.  Cbenault, 
(Ky.)  23  a  W.  351. 

Notes. 

See  "Ne^tlaWe  Instrnmenta.'* 

Noticft. 

Of  appeal,  see  "Ctiminal  'Law,"  78> 

Of  aatbority  of  officers,  see  "Con>onitions,"  0. 

Of  defects  in  streets,  see  "Municipal  Corpora- 
tions,"  7-10. 

Of  election  camtest,  see  "Elections  and  Vot- 
ers," 3. 

Of  filing  plea,  gee  "Practice  in  Civil  Cases,"  6. 

Of  motions,  see  "Practice  in  Civil  Cases,"  3,  4. 

Rights  of  judgment  creditor  as  against  unre- 
corded dend,  aee  "Judgment,"  18. 

To  agent,  effect  on  principal,  see  "Principal  and 
Agent,"  13. 

NUISANGB. 

See,  also,  "Dedication,"  5;   "Disorderly  Bouse." 
Action  by  city  to  enjoin,  see  "Municipal  Corp»- 
rations,"  IK. 

Bear  garden  and  concert  ball. 

A  bill  by  neighboring  rc«ident>  in  a 
large  city  alleged  the  former  use  of  premises 
as  b  pleasure  resort  garden,  with  tenpins, 
dancing,  and  band  music  till  early  morning; 
that,  the  noiac  wonld  keep  the  neighbors  awake, 
to  the  detriment  of  their  health  and  oamfort; 
that  crowds  of  idle,  disorderly  persons  werr  at- 
tmcbcd.  and  becaane  a  unisance  in  the  street*; 
that  all  this  was  not  dne  to  miamanagement, 
bnt  inhered  in  the  tmsineaa:  tlmt  defcndanta 
tiropoaed  to  reopen  the  place.  HeltL,  that  the 
nudsance  wna  not  dearly  made  out,  and.  being 
only  tlireatened,  could  not  be  enjoined.— Pfingst 
V.  Senn,  (Ky.)  23  S.  W.  358. 

OFFICS  AKIX  OFFICEB. 

See,  also,  "Judge;"   "Notary  Public;"    "R«ceiT> 

ers;"    "Sheriifs  and  GonataMeH.** 
Action  to  determine  title  to  office,  Jurisdietloa, 

aee  "Oonrta,"  «. 
Assignment  of  unearned  salan-  by  gATsmment 

employe^  see  "Assignment,"  Z. 
Antherity,  see  "CorporationiB)"  6. 
County  treasorer,  see  "Coontien,"  2. 
Liability  of  tax  collector,  see  "Taxation,"  8-8. 

Filling  vacancies — What  conatituteB  va- 
cancy. 
1.  Gen.  St.  c.  33,  art.  6,  S  1,  defines  the 
term  "racancy  in  office"  to  mean  such  as  ex- 
ists when  there  is  an  unexpired  term  without 
a  lawful  incumbent,  whether  by  death,  resigna- 
tion, removal,  or  otherwit.e.  Heltf,  that  an  ad- 
judication that  one  holding  the  offlce  of  asitess- 
or  is  a  lunatic,  and  tliat  he  should  be  confined 
in  the  asylum,  creates  a  vacan^  in  his  oQice. 
—Long  T.  Bowen,  (Ky.)  23  S.  W.  343. 


Beslgnation  —  Withdrawal  before  ac- 
ceptance. 
8.  Under  Const,  art.  16,  i  17,  providing 
ftat  all  officers  in  the  state  shall  continne  to 
perform  the  duties  of  their  offices  until  their 
successors  are  qualified,  the  unconditioual  ten- 
der of  his  resignation  by  a  connty  judge 
creates  no  vacancy  where  it  is  not  acc^ed 
and  Is  afterwards  withdrawn.  —  MeOiJee  t. 
IWckey,  (Tex.  Civ.  App.)  23  S.  W.  404. 

Opinion  Testimony. 

See  "Evidence,"  24-31.  * 

Ordinance;. 

See  "JIunicipal  Corporations,"  2. 

Ooster. 

See  "Tenancy  in  CJommou,"  2. 

Outstanding  Title. 

See  "Trespass  to  Try  Title,"  tL 

Parent  and  Child. 

Custody  of  child,  see  "Dtrorce,"  Idt, 

Parol  Evidence. 

See  "Evidence."  4»-«2. 


PASTIES. 

To  mortgage  foreclosure,  aee  "Mortgages,"  9. 
Who  may  sue  on  official  bonds,  seo     Bonds," 
1,2. 

ITecessary  parties. 

1.  The  assignee  of  a  judgment,  seeking  to 
enforce  it,  is  the  only  necessary  party  to  an  ao- 
tion  by  the  judgment  debtor  to  enjoin  its  col- 
lection.—Ellis  V.  Kerr,  (Tex.  C!iv.  App.)  23  S. 
W.  1050. 

2.  Where  plaintiff,  pending  an  action  of 
trespass  to  try  title,  conveys  his  iBterest  in  the 
land,  his  grantees  need  not  be  made  parties. — 
Bailey  v.  Laws,  (Tex.  Civ.  App.)  23  S.  W.  20. 

8.  Where  the  specific  land  sued  for  is  daiitt- 
ed  by  defendants  uode*  a  deed  binding  the'  Con- 
ants  in  Gommaa  of  a  tract  of  which  tbis  was 
part,  plaintiff,  seeking  to  reeover  her  interest 
as  one  of  such  tenants,  need  not  make  tte  other 
tenants  in  common  parties  to  the  action.— Smith 
T.  Powell,  (Tex.  Civ.  App.)  23  S.  W.  1108. 

PABTITION. 

By  agreement. 

1.  Though  a  partition  deed  found  in  tbe 
papers  «f  decedent  waa  neitiier  witnessed  nor 
acanowledged,  it  was  an  acknowledgment  that 
deceased  held  the  land  in  trust  for  himself 
and  the  other  parties  thereto,  and  was  a  good! 
partition  tliereof. — Smith  ▼.  Adams,  (Tex.  Civ. 
App.)  23  S.  W.  49. 

a.  A  deed  from  part  of  the  tenants  In  com- 
mon of  land,  to  one  having  no  interest  there- 
in, of  part  of  the  land,  does  not  constitute  a 
partition  thereof.— Smith  v.  Powell,  (Tex.  Civ. 
App.)  23  S.  W.  1100. 

By  judicial  proceedings. 

&.  Where,  in.  partition,  the  rotenants,  in 
possession  of  the  entire  premises,  seek  to  compel 
contribution  for  taxes  paid  by  them  during  a 
series  ol  ^ears,  the  court  should,  in  adjustiug 
the  equities,  take  into  account  the  value  of 
such  possession,  though  a  ootenant  cannot  re- 
cover rent  until  demand  and  refusal  of  joint 
occuuniuy.— Bailey  v.  Laws,  (Tex.  Civ.  App.> 
23  a  W.  20. 
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4.  Tenants  in  common,  in  surveying  and 
platting  tlieir  land  for  a  town,  by  mistake  in- 
cluded land  adjoining  theirs,  and  omitted  from 
the  plat  a  portion  of  theirs.  They  afterwards 
partitioned  the  land  among  themselves  by  lots, 
and  certain  creditors  of  one  of  them  (B.)  pur- 
chased his  lots  at  sheriff's  sale.  Some  of  these 
were  on  the  land  not  owned  by  such  tenants, 
and  the  title  failed.  Bdd,  that  such  creditors 
were  not  entitled,  in  partition,  to  have  set 
apart  to  them  the  interest  of  B.  in  that  part 
of  the  land  of  such  tenants  which  was  omitted 
from  the  plat,  to  compensate  them  for  their 
loss  on  iftcount  of  such  failure  of  title. — Willis 
V.  Robinson,  (Tax.  Civ.  App.)  23  S.  W.  822. 

5.  In  1797  a  grant  of  land  patented  to  a 
company  of  which  H.  was  a  member  was  par- 
titioned, H.'s  heirs  taking  his  share,  and  all 
of  them  except  plaintiffs'  ancestress,  one  of  the 
heirs,  entered  into  possession.  In  1811  parti- 
tion was  had  between  H.'s  heirs,  plaintiffs' 
ancestress  receiving  a  deed  to  her  snare.  Bdd, 
in  ejectment  to  recover  such  share  against 
persons  holding  it  by  adverse  irassession,  that 
the  court  will  not  hold  the  original  deeds  of 
partition  to  the  patentees  invtlid  because  the 
statute  under  which  the  partition  was  made  , 
required  the  appointment  of  six  commission- 1 
ers,  instead  of  two,  the  number  actually  ap- 
pointed; it  being  improper  to  inquire  into  such 
irregularity  after  the  lause  of  such  a  time,  in 
order  to  aid  the  claims  of  persons  having  no 
paper  title,  and  holding  hv  adverse  possession 
only.— Smith  v.  Norment,  (Ky.)  23  S.  W.  370. 

By  judioial  proceedings— Sale. 

6.  Code,  I  400,  providing  thut  a  vested  es- 
tate in  realty  jointly  owned  may  be  sold  in  an 
action  brought  by  one  of  the  joint  owners  if 
the  share  of  each  owner  be  worth  less  than 
$100,  or  if  the  estate  be  in  possession,  and  the 
property  cannot  be  divided  without  materially 
impairing  its  value,  does  not  authorize  a  sale 
in  an  action  brought  for  the  purpose  by  the 
owner  of  a  life  estate  against  the  infant  re- 
mainder-men.—Malone  V.  Coun,  (Ky.)  23  S.  W. 
677;   Ames  v.  Same,  Id. 

PARTNEBSHIP. 

Conveyance  by  firm,  acknowledgment,  see  "Ac- 
knowledgment," 3. 

Wbat  constitutes. 

1.  A  contract  by  which  a  number  of  rail- 
road conqsanies  "lease"  their  toads  and  other 
property  to  one  cotnpany  for  99  years,  the  latter 
company  agreeing  to  operate  and  maintain  the 
lines  and  pay  to  each  of  the  other  companies 
a  certain  proportion  of  93  per  cent,  of  the  net 
profits  from   such    operation,    is   a   contract   of 

r'tnership,  and  not  a  lease. — Galveston,  H.  & 
A.  Ry.  Co.  y.  Davis,  (Tex.  Civ.  App.)  23  S. 
W.  301. 

2.  At  the  time  of  a  collision  defendant's 
railroad  and  rolling  stock  were  operated  by  the 
S.  P.  Ry.  Co.  Several  railroads,  among  them 
defendant,  had  combined  to  expedite  the  trans- 
portation of  through  freight,  and  placed  the 
government  of  the  combination  under  the  man- 
agement of  the  S.  P.  Co.,  which  road  received 
the  net  earnings  of  the  respective  lines.  The 
president  of  the  S.  P.  Co.  was  defendant's  presi- 
dent. Beld,  that  the  agreement  was  a  partner- 
ship, and  not  a  lease.— Galveston,  H.  &  S.  A. 
Ry.  Co.  T.  Arispe,  (Tex.  Civ.  App.)  23  &  W. 
928. 

Partnership  property. 

8.  Plaintiff  and  decedent  moved  on  a  farm, 
under  a  written  ajrreement  that  they  should 
own  it  equally.  This  agreement  was  after- 
wards taken  by  plaintiff  from  the  clerk's  office, 
where  it  had  been  left,  and  placed  in  the  care 
of  decedent,  plaintiff  being  about  to  move  away, 
and  it  bein^  thought  that  the  agreement  might 
interfere  with  a  sale  of  part  of  the  property 
by  decedent  in  case  he  needed  money  for  hU 


support.  Thereafter  decedent  repeatedly  stat<il 
that  plaintiff  owned  half  of  the  property.  Hrld. 
that  the  land  was  partnerahipi  invperty.— Luca< 
V.  Cooper,  (Ky.)  23  S.  W.  t«8. 

Power  of  partners  to  bind  the  firm. 

4.  A  partner  in  a  mercantile  firm  cannot 
bind  the  firm  by  a  subscription  to  the  capital 
stock  of  a  corporation  for  the  establishment  of 
a  mill,  without  the  consent  or  ratification  of  the 
other  member  of  the  firm. — Patty  t.  Hillsbom 
Roller-Mill  Co.,  (Tex.  Civ.  App.)  23  S.  W.  «i<\. 

5.  Where  a  partnership  exists  between  a 
bank  and  a  joint  stock  company,  it  is  a  defence 
to  an  action  on  overdrafts  made  by  the  man- 
ager of  the  company,  that  there  was  a  role  of 
the  company  that  no  money  should  be  bor- 
rowed except  by  its  board  of  directors. — Cam- 
eron V.  First  Nat.  Bank,  (Tex.  Civ.  App.)  23  S. 
W.  334. 

Dissolution,  settlement,  and  accounting. 

6.  Partnership  account  books,  carelessly 
kept  by  one  partner,  a  competent  bookkeeper, 
dimcult  to  understand,  not  posted  for  a  namber 
of  years,  and  omitting  many  items,  are  not  ad- 
missible in  evidence  in  an  action  by  the  pcmou- 
al  representatives  of  such  partner  to  recoviT 
from  the  personal  representatives  of  the  other 
a  balance  alleged  to  be  due  on  a  settlement  of 
the  partnership  account.  —  Greer's  Adm'r  v. 
Greer's  Adm'r,  (Ky.)  23  S.  W.  866. 

7.  Entries  in  partnership  account  books, 
made  at  the  instance  of  one  of  the  partners, 
from  memoranda  and  from  memory,  as  to  trans- 
actions purporting  to  have  taken  place  15  and 
20  years  before,  are  not  admissible  in  evidenn. 
as  against  his  copartner,  who  denied  the  cor- 
rectness of  .the  entries  when  they  were  being 
made,  and  who  refused  to  settle  by  them.  — 
Greer's  Adm'r  v.  Greer's  Adm'r,  (Ky.)  23  S.  W. 
866. 

8.  A  partner  who  has  knowledge  of  entries 
in  the  partnership  books  by  his  copartner,  char- 
ging bfni  with  items  for  which  he  is  not  liable, 
is  guilty  of  laches  in  settling  up  the  partner- 
ship business  on  the  showing  made  by  the  books. 
without  examining  them  to  see  whether  they 
have  been  corrected  to  conform  to  his  conten- 
tion, and  he  oannot  thereafter  impeach  the  set- 
tlement on  the  ground  that  the  books  were  not 
correct. — ^Kneeland  v.  McLacfalen,  (Tex.  Civ. 
App.)  23  S.  W.  309. 

U.  Plaintiff  alleged  that  he  and  defendant 
agreed  to  operate  a  newspaper  and  job-printing 
business,  in  which  defendant  was  to  fnmiah 
printing  press  and  type,  and  plaintiff  his  time. 
skill,  and  labor,  the  net  proceeds  to  be  eanally 
divided  between  them;  that  plaintiff  estaDlish- 
ed  the  paper,  securing  460  sulMcribers,  an  ad- 
vertising patronage  of  at>out  $50  per  month, 
and  a  patronage  in  job  work  of  about  $15  per 
month;  that,  after  plaintiff  had  operated  the 
business  six  months,  he  was  ousted  by  defend- 
ant, who  took  possession  of  the  entire  property, 
iind  notified  the  patrons  that  he  had  discharge*] 
plaintiff  from  his  employment.  Plaintiff  sought 
to  recover  $100  per  month  for  his  services,  and 
$1,000  as  exemplary  damages.  BM,  that  the 
complaint  stated  a  good  cause  of  action.  Bali 
V.  Britton.  58  Tex.  57,  followed.— Sewell  v. 
Connor^JTex.  Civ.  App.)  23  S.  W.  555. 

10.  Where  personalty  owned  by  two  persons 
as  partners  is  divided,  though  unequally,  the 
one  receiving  the  smaller  share  cannot,  on  the 
death  of  the  other,  nine  years  thereafter,  as- 
sert a  claim  to  that  retained  by  the  latter.— 
Lucas  v.  Ctooper,  (Ky.)  23  S.  W.  959. 

Power  of  partner  after  dissolution. 

11.  After  the  dissolution  of  a  partnership. 
a  note  executed  by  one  member  m  the  firm 
name,  even  in  the  payment  of  a  debt  dne  from 
the  firm,  is  not  binding  on  the  other  members 
of  the  firm,  unless  they  have  authorized  the 
execution,  or  unless  the  payee  of  the  note  re- 
ceived the  same  in  ignorance  of  the  dissolu- 
tion.—Punck  T.  Heintze,  (Tex.  Qv.  App.)  23 
S.  W.  417. 
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Ijiability  of  firm  as  member  of  another 
firm. 

12.  In  an  action  by  a  bank  for  money  loaned 
to  a  partnership  of  ■wnicli  the  bank  is  a  member 
and  its  vice  president  the  manh^'cr.  the  latter's 
inismanngement  of  the  firm  business  is  not 
cliargealile  to  the  bank.— Cameron  v.  First  Nat. 
Bank,  (Tex.  Civ.  App.)  23  S.  \V.  334. 

Payment  of  firm  debts — Rights  accru- 
ing to  partner  on  satisfying  judgment. 
18.  Un  the  dissolntion  of  tlie  partnership 
composed  of  plaiutiS  and  defendant,  the  lat- 
ter assumed  payment  of  the  firm  debts. 
Plaintiff  alle);ed  that  a  debtor  had  obtained 
a  judprment  aeainst  the  firm,  which  he  (plain- 
tiff) was  obliKed  to  pay,  and  sought  to  recover 
the  amount  thereof  from  defendant.  The  evi- 
dence showed  that,  if  plaintiff  paid  the  judg- 
ment at  all,  he  did  so  by  satisfying  a  claim 
which  he  held  against  the  debtor.  l>ut  the 
amount  of  such  claim  was  not  shown.  HeUI, 
that  plaintiff  could  not  recover.— O'Fiil  v.  King, 
(Tex.  Civ.  App.)  23  S.  W.  OS)G. 

Actions. 

.  14.  A  dismissal  of  an  action  as  to  all  the 
individual  members  of  a  piirtnership,  except  the 
ime  through  which  it  had  by  service  been 
brought  into  court,  is  not  a  dismissal  as  to  the 
partnership.— Frank  v.  Tatum,  (Tex.  Civ.  App.) 
23  S.  W.  311. 

IB.  In  an  action  against  a  firm  on  a  note 
sigueii  in  the  firm  name  by  one  of  the  partners 
after  a  dissolution,  and  given  for  a  debt  owing 
by  the  firm,  a  judgment  in  favor  of  the  part- 
ners not  signing  will  not  be  disturbed  on  ap- 
peal, where  there  is  no  statement  of  facts  in 
the  record,  and  no  finding  by  the  court  as  to 
whether  the  signing  partner  had  authority 
from  his  copartners  to  execute  the  note,  or 
whether  the  payee  had  knowledge  of  the  dis- 
solution.—Funck  V.  Heintze,  (Tex.  Civ.  App.) 
23  S.  W.  417. 

16.  Two  of  several  defendants,  sued  as  a 
l>artnership,  pleaded  their  right  to  be  sued  in 
the  county  of  their  residence,  but  they  did  not 
deny  that  they  were  partners  of  defendant  B., 
and  B.  did  not  plead  that  the  action  had  been 
brought  in  the  wrong  county,  as  to  him.  The 
partnership  was  denied  only  as  to  a  fourth 
defendant.  Bcld  that,  on  sustaining  the  plea 
of  the  first  two  defendants,  the  court  erred  in 
dismissing  the  whole  case,  since  plaintiff  was 
entitled  to  recover  against  defendant  B. — ^Kemp 
v.  Wharton  County  Bank,  (Tex.  Civ.  App.)  23 
S.  W.  816. 

Judgment  and  execntion. 

17.  An  execution  sale  of  partnership  proi>er- 
ty  is  valid,  though  the  judgment  under  which 
the  execution  was  issued  was  invalid  as  to  one 
of  the  partners  because  erroneously  entered. — 
Halsell  V.  McMurphy,  (Tex.  Sup.)  23  S.  W. 
(J47. 

Passengers. 

See  "Carriers,"  36-«4. 

PAYMENT. 

See,  also,  "Accord  and  Satisfaction;"  "Compro- 
mise:" "Release  and  Discharge." 

Of  negotiable  instruments,  see  "Negotiable  In- 
struments," 4. 

Of  taxes,  see  "Taxation,"  4. 

What  constitutes. 

1.  In  an  action  to  recover  money  collected 
by  a  banker,  it  appeared  that  plaintiff  drew  on 
one  K.,  to  defendant's  order,  and  sent  the 
draft  to  defendant  for  collection.  Defendant's 
collector  went  to  K.  to  collect  the  draft,  and,  re- 
ceiving from  K.  a  check  on  defendant  for  the 
amount  of  the  draft,  stamned  the  snme  "I'aid." 
and  delivered  it  to  K.  There  were  no  funds 
in  clefepdant's  hands  belonging  to  K.,  and  tlie 


check  was  not  paid,  but  K.  r<-fuscd  to  sur- 
render plaintiff's  draft.  Defendant's  coIlecto^ 
was  not  authorized  by  defendant  to  re- 
ceive in  payment  of  drafts  anything  but  money, 
though  it  was  shown  that  he  had  before  re- 
ceived from  defendant  his  checks  for  drafts. 
Held,  that  even  if  defendant  had  himself  present- 
ed plaintiff's  draft  for  payment,  ana  had  taken 
therefor  a  check  on  a  third  person,  the  receipt 
of  such  check  would  not  have  had  the  effect  of 
a  payment  to  defendant,  unless  he  received  the 
check  as  a  payment. — Western  Brass  Manuf'g 
Co.  V.  Maverick,  (Tex.  Civ.  App.)  23  S.  W. 
728. 
Pleading  and  proof. 

3.  An  answer,  in  an  action  on  a  note,  which 
alleges  various  payments  to  plaintiff's  attorney^ 
who  had  the  note  for  collection,  and  final  pay- 
ment to  such  attorney,  but  fails  to  state  the 
times  or  amounts  of  such  payments,  or  how 
made,  is  insufficient,  under  Rev.  St.  art.  120C, 
which  provides  that,  where  defendant  desires 
to  prove  any  payment,  be  shall  file  with  his 
plea  an  account  stating  the  nature  of  such  pay- 
ment, and  the  several  items  thereof,  and  shalt 
not  be  entitled  to  prove  the  same  unless  it  is 
so  particularly  described  in  the  plea  as  to  give 

?laiutiff  full  notice  of  the  character  thereof. — 
lann  v.  Broussard,  (Tex.  Civ.  App.)  23  S.  W. 

ss. 

Peijury. 

Variance,  see  "Indictment  and  Information,"  8. 

Personal  Injuries. 

See  "Carriers;"  "Damages."  22-25;  "Horse  and 
Street  Railroads;"  "Negligence;"  "Railroad 
Companies." 

To  wife,  action  by  husband,  see  "Husband  and 
Wife."  30. 

FLEADnra. 

See,  also.  "Damages,"  32-36;  "Libel  and  Slan- 
der," 2-4;  "Parties;"  "Trover  and  Conver- 
sion." 3. 

Descriptiou  of  land,  see  "Trespass  to  Try  Ti- 
tle. 19. 

Filing  pleadings,  notice,  see  "Practice  in  Civil 
Cases,"  6. 

In  action  for  negligence,  see  "Master  and  Serv- 
ant," 24. 

on  bond,  see  "Bonds,"  3,  4. 

on  -insurance  policy,  see  "Insurance,"  5. 

Joining  action  in  tort  and  on  contract,  sec 
"Torts." 

Necessity  of  special  plea  to  sustain  admission 
of  parol  evidence,  see  "Evidence,"  53. 

On'am>eal  from  justice's  court,  see  "Appeal," 
56,  57. 

Petition  to  enforce  homestead  right,  see  "Home- 
stead," 2,  3. 

Pleading  and  proof,  see  "Contracts,"- 13;  "Re- 
lease and  Discharge,"  8;  "Trespass,"  6;  "Tres- 
pass to  Try  Title,^'  12,  13. 

Statute  of  limitations,  see  "Limitation  of  Ac- 
tions." 2a  29. 

Striking  out  scandalous  pleading,  see  "Con- 
tempt." 

Supplemental  petition. 

1.  Under  Rev.  St.  1879,  8  3573,  providing 
that  a  party  may  ou  motion  file  an  amended 
supplemental  petition,  alleging  material  facts, 
or  praying  for  different  relief,  where  a  supple- 
mental petition  in  an  action  for  waste  sets  up 
a  continuation  of  the  acts  complained  of  since 
the  filing  of  the  original  petition,  a  judgment 
may  be  rendered  assessing  dam'Tges  down  to  the 
date  of  the  filing  of  such  supplemental  petition. 
— (^hilds  V.  Kansas  City,  St  J.  &  C.  B.  R.  Co., 
(Mo.  Sup.)  23  S.  W.  373. 

Fiea  in  abatement. 

2.  In  an  action  in  a  justice  court  one  of 
the    defendants,    who    was    a    nonresident    of 
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the  county  in  which  the  action  was  brought, 
filed  a  plea  negatiring  all  the  jnriadiMional 
facta,  if  he  had  been  sued  alone,  and  averring 
that  nls  oodefeudant,  who  was  a  resident  of  the 
county,  was  not  his  partner,  or  in  any  way  in- 
terested in  the  business  out  of  which  the  action 
arose,  or  liable  to  plaintiff,  but  omitting  to  arer 
that  the  codefeudant  was  mads  a  partjr  for  the 
fraudulent  purpose  of  conferring  jurisdictiMi. 
7/r/rf,  th«t  the  plpft  was  fatnlly  defective  be- 
cause of  such  omiKtrion. — Needham  t.  Dial.  (Tex. 
CiT.  App.)  23  S.  W.  240. 

Demurrer. 

3.  The  OTcrruIing  of  a  demurrer  is  not  a 
linal  adjudication,  preventing  the  court,  on  re- 
newal of  the  demurrer,  from  revising  its  rul- 
ing.—Burrows  V.  Gonzales  County,  (Tex.  Civ. 
Ami.)  23  a  W.  820. 

4.  An  assignment  of  error  to  the  court's 
action  in  OTcrruling  intervener's  general  demur- 
rer to  tihe  petitions  of  plaintiff  and  other  inter- 
veners cannot  be  sustained,  since,  If  any  one 
of  the  petitions  was  good,  the  demurrer  was 
properly  overruled. — EJllis  v.  Vernon  Ice,  Lixht 
&  Water  Co.,  (Tex.  Civ.  App.)  23  S.  W.  856. 

5.  Though  the  husband  can  sue  in  his  own 
name  for  damages  to  his  wife's  separate  prop- 
erty, and  the  wife  is  not  a  necessary  party, 
tt  suit  by  her  when  joined  by  her  husband  is 
not  such  a  defect  in  pleading  as  can  be  reached 
by  a  general  demHrrer— Galveston,  H.  &  S.  A. 
By.  Co.  v.  Silegman,  (Tex.  Civ.  App.)  23  S. 
W.  298. 

Answer. 

6.  Under  Rev.  St.  art.  12(52,  permitting  a 
defendant  to  plead  as  many  several  matters, 
whether  of  law  or  f.ict,  as  he  may  think  nec- 
essary, an  answer  may  embrace  a  general  de- 
murrer.—Alliance  Milling  Co.  v.  Eaton,  (Tex. 
Civ.  App.)  23  S.  W.  455. 

7.  When  one  defendant  has  filed  an  an- 
swer, and  another,  answers,  adopting  that  an- 
swer as  his  own,  an  answer  adopting  the  lat- 
ter answer,  after  the  case  has  been  dismissed 
against  the  first  defendant,  is  a  good  adoption 
of  the  substance  of  his  answer. — Alliance  Mill- 
ing Co.  V.  Eaton,  (Tex.  Civ.  App.)  23  S.  W.  455. 

Eeply. 

B.  In  an  action  on  a  note,  where  the  answer 
denies  the  execution  and  delivery,  another  alle- 
gation in  the  same  paragraph,  setting  up  want 
of  consideration,  is  not  admitted  by  failure  to 
reply,  since  Civil  Code,  J  113,  requires  eadi 
cause  of  actim  or  defease  tobedistinctly  stated 
in  a  separate  nnmbered  paragraph;  and,  the  is- 
sue of  non  est  factum  having  already  been 
made,  plaintiff  was  not  reqvired  to  move  that 
the  answer  be  paragraphed. — Mullikln  t.  Mnl- 
likin,  (Ky.)  23  S.  W.  332. 

9.  In  an  action  against  a  railroad  company 
for  injuries  caused  plaintiff  by  defendant's 
brakeniau  kicking  bim.  while  a  trespasser,  off 
the  train,  an  allegation  in  the  answer  that  plaib- 
tiff  swung  himself  off  the  train  is  not  an  af- 
firmative averment  requiring  a  reply,  being 
merely  in  empharis  of  the  denial  that  he  was 
kicked  off.— Smith  v.  Louisville  &  N.  B.  Co., 
(Ky.)  23  S.  W.  652. 

Amendment. 

10.  Where  defendant  in  an  action  on  con- 
tract pleads  want  of  consideration,  a  defect  in 
the  form  of  the.  affidavit  tn  the  tnith  of  the 
plea  may  be  amended. — Baker  t.  Wahrmnnd, 
(Tex.  Civ.  App.)  23  S.  W.  1023. 

11.  In  an  action  on  a  joint  contract,  after 
the  testimony  was  all  in,  it  was  not  error  for 
the  court  to  refuse  to  allow  plaintiff  to  file  a 
trial  amendment  that  the  defendants  were  part- 
ners, and  that  the  materials  were  sold  to  them 
OS  audi. — Guina  ▼.  O'Daniel,  (Tex.  Civ.  App.) 
23  S.  W.  850. 

13.  An  amended  petition  should  show  the 
date  of  the  original  petition. — Walter  A.  Wood 
Mowing  A  Keaping  Mnch.  Co.  T.  Hancock, 
CI^x.  &T.  App.)  23  a  W.  884. 


IS.  A  shipper  of  cattle,  wUch  he  cooaiigns 
to  himself,  has  a  right  to  sue  the  railroad  com- 
pany for  overcharge  on  tlie  freii^t,  thoogfa 
utliei's  are  interested  in  the  shipmoit,  and  an 
amendment  making  the  other  parties  plaintiffa 
is  proper,  it  neither  changing  the  cause  of  «<•- 
tion  nor  the  oharact«'r  in  which  olaiatiff  «!«.«. 
—Galveston.  II.  &  S.  A.  tty.  Co.  t.  Ilnsre. 
(Tex.  Civ.  App.)  23  S.  W.  332. 

Pleading  and  proof. 

14  In  an  action  for  st^rvicea,  a  writt(>o 
jontract  of  employment,  sijpied  by  only  fit 
of  the  defendants,  is  admissible  in  evidemv, 
under  an  allegation  that  tlie  contract  is  in  writ- 
ing, but  not  stating  that  it  is  signed  by  all 
the  defendants. — Voas  v.  Feurmann,  (Tex.  IV. 
App.)  23  &  W.  U36. 

lo  In  gamislimeat  proceedings  on  a  judg- 
ment against  N.  and  others,  in  which  money  doe 
them  was  attached,  N.  intervened,  and  aiifged 
that  the  judgment  creditors  had  agreed  to  re- 
lease bim  on  ]>ayment  of  $'25  as  Us  pn  ram 
share  of  such  judgment,  and  that  be  paid  tliein 
such  sum.  Beld,  that  it  was  error  to  admit  evi- 
dence of  an  agreement  to  release  each  one  of 
the  Judgment  creditors  on  payment  by  him  and 
by  one  S.  (who  was  sued,  but  diacHarged  on  liis 
plea  of  Infancy)  of  $25  each. — Bowden  r.  Itob- 
inson,  (Tex.  dr.  App.)  23  S.  W.  v^fi. 

Variance. 

Iff.  A  decree  awardiac  a.  partidon  of  let  15, 
in  block  14,  in  a  certain  town,  is  not  sapiK>rte4 
by  a  petition  which  seeks  partition  of  lot  S,  of 
block  14,  in  snch  town.— Lasaras  ▼.  Barrett. 
(Tex.  CiT.  App.)  23  S.  W.  822. 

17.  On  comidaint  for  a  gross  sum  as  daw- 
ages  for  nonperformance  of  a  eon  truer,  pLiui- 
tiffs  cannot  recover  compensation  dne  midpr 
the  contract  for  a  small  fraction  of  aai<l  anm 
which  has  become  doe  and  payable  on  defend- 
ants' admitted  performance  of  a  preportimmte 
part  of  the  contract.— Cowart  v.  Bdwaida,  (Tex. 
Civ.  App.)  23  S.  W.  669. 

18.  On  complaint  for  damages  for  nftniKT- 
formance  of  a  contract,  plaintifTs  oaunnt  oiv 
tain  judgment  for  rescission  of  the  contract. — 
Cowart  T.  Edwards,  (Tex.  Civ.  Anp.)  23  S.  W. 
600. 

10.  Plaintiff,  a  passenger  on  defendant's 
train,  sued  for  personal  injnries,  aUefring  that 
he  was  injured  through  the  reckless  running  of 
the  train  and  the  dangerous  condrtioo  of  the 
roadbed.  The  causes  of  tjte  accident  were  the 
dangerons  condition  of  the  track  and  the  fail- 
ure of  the  section  foreman  to  inspect  it.  Hrli, 
that  the  negligence  of  the  foresaaa  was  bat 
an  incident  of  proof  of  the  ueglieence  alleced, 
and  that  there  was  no  varianee. — ^Texaa  &  Fae. 
Ry.  (3o.  ▼.  Barron,  (Tex.  CSv.  App.)  23  a  W. 
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20.  In  an  action  to  enforce  a  vendor  s  Km, 
the  fact  that  the  complaint  states  that  the  lien 
exists  for  the  whole  amount  of  a  note,  while 
the  evidence  shows  that  it  is  for  only  part  there- 
of, is  not  ground  for  denying  its  enforcement 
for  the  part  established;  there  being  no  vari- 
ance between  the  pleading  and  proof,  but  mere- 
ly a  failure  to  establish  the  whaie  of  the  cause. 
—Bergman  v.  Blackwell,  (Tex.  Civ.  App.)  23  & 
W.  243. 

It.  In  an  action  to  foreclose  a  chattel  mort- 
gage made  subject  to  a  prior  one  in  favor  of 
persons  not  parties,  the  failure  to  allege  this 
fact  does  not  constitute  a  variance,  and  the  ex- 
clusion of  the  mortgage  as  evidence  on  this 
Bround  is  error. — Wynne  v.  Admire,  (Tex.  C3v. 
App.)  23  S.  W.  418. 

8-J.  Where,  in  an  action  on  a  contract,  the 
petition  states  enough  of  the  tra-ms  of  the  con- 
tract to  identify  it  with  the  one  in  proof,  and 
the  court  finds  the  conditions  which  impose  Ka- 
bility,  either  as  stated  in  the  petition  or  evi- 
dence, there  is  no  material  variance,  if  any, 
because  the  proof  shows  terms  and  condiHons 
in  the  contract  additional  to  those  jileaded.— 
Terrj  v.  French,  (Tex.  Or.  App.)  23  S.  W.  Mi. 
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Waiver  of  objections. 

ai.  Where  facts  are  defectlrdr  pleaded,  the 
adTerte  partr  can  only  avail  himseli  of  the  de- 
fect by  exception  to  the  plendinK  or  objection 
to  the  erldence  in  the  trial  court.— Park  t. 
Prendergast,  (Tex.  CIt.  App.)  23  S.  W.  535. 

84,  In  answer  to  an  action  for  damaees  to 
horses  shipped  over  defendant's  railroad,  de- 
fendant pleaded  a  written  contract  requiring, 
as  a  condition  precedent  to  plaintiflfs  recovery, 
notice,  in  writing,  of  his  claim,  to  some  officer 
of  defendant,  or  its  nearest  station  agent,  be- 
fore the  stock  was  removed  from  its  destination. 
The  answer  was  defective,  but  no  exceptions 
-were  taken  by  plaintiff,  and  the  contract  was  ad- 
mitted without  objection.  The  court  charged 
that,  under  the  pleadings,  the  jury  could  not 
consider  the  contract  as  a  defense.  Bdd  that, 
since  no  objection  was  urged  to  the  pleading 
or  testimony,  the  charge  was  erroneous,  but 
was  not  prejudicial  to  defendant,  as  it  did  not 
introduce  any  testimony  to  sustain  its  plea  of 
failure  to  give  notice  of  damages.— Galveston, 
H.  &  S.  A.  By.  Co.  v.  Thompson,  (Tex.  Oiv. 
Aw.)  23  S.  W.  980. 

33.  It  is  immaterial  whether  an  amnndment 
to  a  complaint  amounted  to  the  bringing  (tf  a 
new  suit,  where  defendant  voluntarily  appear- 
ed in  reference  to  it.— Burrows  v.  Oonsales 
County,  (Tex.  Civ.  App.)  23  S.  W.  829. 

i!H.  An  objection  to  an  amended  petition  as 
beinz  a  departure  from  the  original  is  waived 
by  pleading  over  and  going  to  trial  without  rais- 
ing the  qnestion.— Oelatt  v.  Ridg«,  (Mo.  Sap.) 
28  S.  W.  882, 

Plea  in  Abatement. 

Se«  "Pleading,"  2. 

PoBsenion. 

See  "Adverse  PossessicHi.'' 


FOWBBS. 

by     trustee     by     attorney,     aae 
"Trusts,"  5,  6. 
Of  agent,  see  "Principal  and  Agent,"  1-4. 
Of  receiver,  see  "Receivers,"  3. 
Of  sale,  see  "Mortgages,"  11-14. 

Power  of  attorney. 

1.  A  power  of  attorney  authorizing  tiie 
sale  of  a  land  certificate  does  not  authorize  the 
sale  of  the  land  on  which  such  certificate  is 
subsequently  located.  —  Collins  v.  Dnrward, 
(Tex.  Civ.  App.)  23  S.  W.  661. 

2.  Under  a  power  of  attorney  in  Texas,  a 
conveyance  may  be  made  in  the  name  of  the 
attorney,  and  without  reference  to  the  principal. 
—Trinity  County  Lumber  Co.  t.  Pinckard, 
(Tex.  CHv.  Aw).)  23  S.  W.  720;    Id.  1015. 

8.  A  power  of  attorney  aathorizing  the 
agent  to  investigate  and  by  suit  or  other  legal 
manner  recover  any  lands  to  which  the  nrin- 
oipals  are  or  can  become  entitled,  and  sell  tho 
same  by  sufficient  deed,  empowers  the  agent 
to  convoy  any  land  to  which  the  principals 
apTiarently  have  title,  and  does  not  restrict  his 
authority  to  convey  merely  the  principals' 
chance  or  right  in  the  land;  and  hence  a  bona 
fide  purchaser  for  value  from  such  attorney 
takes  a  valid  title  as  against  one  claiming  un- 
der a  prior  unrecorded  conveyance  of  the  an- 
cestor of  the  principals,  of  which  conveyance 
both  the  priiMnpals  and  the  purchaser  were 
ignorant.— Meyer  v.  Hale,  (Tex.  Civ.  App.)  23. 

s,  w.  9yo. 

4.  A  power  of  attorney  to  sell  and  convey 
for  money,  or  such  other  consideration  as  may 
seem  to  the  grantor's  advantage,  and  to  re- 
ceive the  consideration,  gives  no  power  to  con- 
vey in  satisfaction  of  a  pre-existing  moral  ob- 
ligation.—Smith  ▼.  Powell,  (Tex.  Civ.  App.)  23 
&  W.  1109. 

v.-.i:;8.w.— 76 


B,  A  power  of  attorn^  to  take  all  lawfnf 
means  for  the  recovery  of  lands  due  from  the- 
Texas  republic  for  military  services  of  donors' 
ancestor,  to  appoint  attorneys,  and,  sbouM 
donee  receive  a  patent,  to  sell  the  land,  empo^r- 
ered  the  donee  to  appoint  a  suitable  person,  • 
citizen  of  Texas,  attorney  in  fact  to  procnre- 
and  locate  the  certificates,  and  pay  him  for  his 
services  in  the  usual  way.— Franklin  T.  TUfer, 
(Tex.  Civ.  App.)  23  8.  W.  942. 

Conveyance  or  power  of  attorney. 

fl  A  writing  executed  in  1838,  in  the  re- 
public of  Texas,  recited  that,  for  a  valuable  con- 
sideration, S.  appointed  C.  "a  substitute  as  at- 
torney under  me,  to  apply  for  and  obtain  a 
patent  or  title"  to  one  league  and  labor  of  land,, 
which  G-.  obtained  through  his  assignees  from 
the  board  of  land  commissioners,  and  which 
certificate  was  transferred  by  the  assignees  ti> 
said  S.,  "wherefore  C.  is  hereby  authorized 
to  obtain  patent  in  his  own  name,  or  in  the 
name  or  names  of  any  other  person  or  persons,"' 
and  generally  to  do  everything  necessary  in  the 
premises;  "and  I,  the  said  8.,  do  hereby  declare 
the  same  to  be  le^al  and  binding  on  me,  a» 
though  done  by  himself,  in  my  own  proper 
person."  Held  that,  in  the  absence  of  evidence 
showmg  the  contrary,  such  writing  was  a  con- 
veyance of  the  land  certificate,  ana  not  a  mere 
power  of  attorney.— Davidson  v.  Senior,  (Tex. 
Civ.  App.)  23  S.  W.  24. 

7.  In  an  action  to  recover  land  by  the  heirs 
of  S.,  to  whom  the  land  was  patented  under  a 
land  certificate,  against  parties  claiming  nnder 
such  instrument,  it  appeared  that  part  of  sudi 
certificate  had  been  located  before  such  writing 
was  executed,  but  it  was  not  shown  who  lo- 
cated it  or  procured  the  patent.  Four  days 
before  its  execution,  S.  conveyed  the  land  thus 
located  to  C.  The  latter  died  12  years,  an(> 
the  former  17  years,  thereafter,  and  it  was  not 
shown  tiiat  either  exercised  any  acts  of  own- 
ership over  the  unlocated  part  of  the  certifi- 
cate after  the  inatrnment  was  executed. 
Soon  after  C.'s  death,  his  administrator  sold' 
tlie  land,  and  it  was  not  shown  that  either  S.,. 
in  his  lifetime,  or  plaintiff,  asserted  any  claim, 
to  it  during  a  period  of  over  60  years.  Htf/i, 
that  it  was  error  to  submit  to  the  Jury  the  ques- 
tion as  to  whether  8.  intended  Uy  such  writing 
to  convey  sncfa  certMcate  to  C.or  to  give  Um  a 
power  of  attorney  only. — Davidson  v.  Senior,, 
(Tex.  Civ.  App.)  23  S.  W.  24. 

PRAOnOB  IN  ClVili  CASES. 

See,  also,  "Abatement  and  Revival;"  "Appeal;" 
"Appearance;"  "Certiorari:"  "Continuance:" 
"Costs;"  "Courts;"  "Equity;"  "Evidence;" 
"Judgment;"  "Jury;"  "New  Trial;"  "Par- 
ties;" "Pleading;"  "Trial;"  "Venue  in  01vi» 
Cases;"  "Witness;"  "Writs." 

Dismissal,  see  "Certiorari,"  i. 

Stipulations,  parol  agreement  to  arbitrate,  see- 
'CAxbitration  and  Award,"  1. 

Dismissal. 

1.  'Where  sufficient  diligence  is  not  being- 
used  by  plaintiffs  to  bring  a  suit  to  trial,  but 
they  duly  appear  to  rmresent  their  cause,  de- 
fendant's remedy  is  to  force  them  to  trial,  and' 
not  to  have  the  suit  dismissed  for  want  of 
prosecution.— Roemer  v.  Shackelford.  (Tex.  Cav_ 
App.)  23  8.  W.  87. 

'Voluntary  dismissal. 

S.  'Wliere  plaintifPs  motion  to  dismiss  i» 
assigned  for  hearing  to  i>.  later  date,  a  n,oti<»> 
by  defendant  to  file  on  amended  answer  antf 
counterclaim,  mode  at  a  date  interme<1ittte  thfr 
date  of  plaintifPs  motioa  and  the  date  assigncdl 
for  the  nearing  thereof,  does  not  affect  plain- 
liflTs  right  to  a  dismissal;  Civil  Code,  S  371, 
providing  that  an  action  may  be  dismissed 
without  prejudice  to  a  future  action  by  plaintifl' 
before  final  submission  of  the  case  to  the  jor 
or  to  the  court  sitting  aa  a  Jury.- Northwe 
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8.  Notice  need  not  be  jdveu  defendant  of 
«  motion  to  diBmiRR,  since  Code.  |  371,  malces 
the  ri^ht  nnconditionftl.  —  Northwestern  Mut. 
Ufe  Ins.  Co.  v.  Barbour,  (Ky.)  23  S.  W.  584. 

4.  Where  the  petition  of  piaintiS  contains 
Impertinent  matter,  plaintiff  should  be  given 
notice  of  motions  or  exceptions  seelcing  to  ex- 
punge the  impertinent  matter,  in  the  manner 
provided  by  rule  21,  relating  to  practice  in  the 
district  and  county  courts.  23  S.  W.  558,  re- 
versed.—Hemdon  V.  Campbell,  (Tex.  Ship.)  23 
S  W.  980. 

Stipttlatlons. 

5.  In  trespa-^s  to  try  title,  in  which  certain 
defendants  also  sued  their  codefendants  on  the 
•warranty  contained  in  deeds  conveying  them 
parts  of  the  laud  in  dispute,  it  appeared  that 
there  was  filed  an  agreement  "br  plaintiff  and 
defendants"  that  either  party  might  read  from 
«arttfied  copies  of  title  papers,  "This  agree- 
ment  to  become  binding  wnen  sanctioned  by 
«ll  of  the  defendants."  It  was  originally 
fligned  by  such  warrantors,  and  was  signed  by 
one  of  the  warrantf<e8  during  the  trial,  out  was 
not  signed  by  the  other  warrantee.  On  objec- 
tion being  made  by  the  warrantors  to  the  in- 
troduction in  evidence  of  copies  of  their  deeds 
to  such  warrantees,  the  latter  stated  that  they 
knew  of  the  agreement,  and  annonnced  that 
they  were  ready  for  trial,  relying  on  it  and 
«aDctlonlng  it.  Held,  that  there  waa  a  waiver 
by  such  warrantors  of  the  right  to  eall  for  the 
origiiuil  deeds.— Oollina  t.  Dnrward,  (Tex.  Civ. 
App.)  23  8.  W.  561. 

Tiling  pleadings— Notice. 

6.  No  notice  need  be  given  to  plaintiff  of  a 
plea  in  reconvention  filed  by  defendant.— Wood 
▼.  Lenox.  (Tex.  Civ.  App.)  28  a  W.  812. 

Preaorlption. 

See  ''Advene  Posseaaion;"  "Limitation  of  Ac- 
tions." 
Highway  by,  see  "Highways,"  1. 

'Presni&ptioii. 

On    appeal,    see    "Appeal,"    64-67;    "Criminal 

Law.^  9f-101. 
On  execution  sale,  see  "Bxecntion,"  13. 
Of  divorce  from  iapse  of  time,  see  "Divorce,"  2. 

Principal  and  Aooessory. 

See  "Criminal  liaw,"  5,  6. 
Accessories  to  manslaughter,  see  "Homicide," 
12. 

FBIXCIFAIi  AND  AOENT. 

See,  also,  "Attorney  and  Client;"  "Factors  and 

Brokers;"  "Master  and  Servant." 
Authority  of  agent  of  telegraph  company,  see 

"Telegraph  Companies,"  1,  2. 
Power  of  attorney,  see  "Powers,"  1-6. 
Ratification  of  unantboriced  county  contract,  aee 

"Counties,"  1. 

Towera  of  agent*. 

1.  Plaintiff  drew  on  one  K.,  to  defendant's 
order,  and  sent  the  draft  to  defendant  for  col- 
lection. Defendant's  collector  went  to  K.  to 
collect  the  draft,  and,  receiving  from  K.  a  check 
.on  defendant  for  the  amount  of  the  draft, 
stamped  the  same  "Paid,"  and  delivered  it  to 
K.  There  were  no  funds  in  defendant's  hands 
belonging  to  K.,  and  the  check  waa  not  paid, 
llefendant's  collector  was  not  authorised  by  de- 
fendant to  receive  in  payment  of  drafts  any- 
tUoc  but  money,  though  it  was  shown  that  he 
Im4  betere  received  fix>m  K.  his  checks  for 
drafts.     BcU,  that  the  receipt  by  defendant's 
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«ick,  (Tex.  Civ.  Am>.)  23  8.  W.  728. 

a.  Where  an  agent  of  a  railroad  eompaay 
is  generally  intrusted  with  the  settlement  of 
claims  for  overcharges  of  freight,  a  waiver  by 
him  of  a  clause  in  a  bill  of  lading  that  suit 
for  overcharges  must  be  brought  within  4B 
days  is  binding  on  the  company,  though  snch 
waiver  was  contrary  to  his  instructions.— €al- 
veston,  H.  &  S.  A.  Ry.  Co.  v.  Houae,  (Tex. 
Civ.  App.)  23  S.  W.  332. 

S.  An  agent  authorized  to  make  a  rent  coa- 
tract  has  no  power  to  collect  the  rent,  unless 
specially  authorized.— Heflin  v.  Campbell,  (Tex. 
Civ.  App.)  23  S.  W.  595. 

4.  Where  cotton  is  left  with  an  agent  to  be 
sold  at  the  highest  market  price  upon  approval 
by  the  principal,  a  sale  by  the  agent  without 
the  principal's  consent  conveys  no  title.— Skce- 
ters  V.  Slater  MUling  Co.,  (Tex.  Or.  A«p.)  23 
S.  W.  1000. 

STidenoe  of  agency. 

5.  Neither  express  nor  ostensible  ageocy 
can  be  proved  by  declarations  or  acts  of  the 
alleged  agent  unless  the  alleged  prindpel  i* 
connected  with  them.  —  MSlls  v.  Beria,  (Tea. 
Civ.  ApB.)  23  S.  W.  910. 

6.  On  the  question  whether  an  agent  had 
authority  to  make  a  contract  which  was  re- 
nounced by  his  principal,  it  may  be  shown  that 
he  made  similar  contracts,  before  such  renun- 
ciation, which  were  carried  out  by  the  princi- 
pal, but  not  that  he  made  similar  eontrarta 
subsequent  thereto.— Mills  v.  Beria,  (Tex.  CSv. 
App.)  IS  8.  W.  910. 

Estoppel  to  deny  agency. 

7.  If  one  places  another  In  such  a  position 
as  to  reasonably  lead  others  to  believe  that  be 
is  authorised  to  do  certain  acts,  he  will  be 
bound  thereby.— Mills  v.  Beria,  (Tex.  CSv.  App.) 
23  8.  W.  910. 

Batifloation. 

8.  The  failure  ef  the  grantors  of  a  power 
of  attorney  to  sell  a  land  certificate  to  oom- 
mance  suit  in  trespass  to  try  title  to  recover 
land  unlawfully  sold  under  it  until  nine  years 
after  the  execution  and  record  of  the  deed 
thereof  by  the  attorney  in  fact,  and  until  one 
year  after  the  execution  and  recording  of  a 
second  deed  by  such  attorney  of  the  same  land 
to  the  same  grantees,  to  oocreet  aa  arrM  Ib  the 
description  in  the  first  deed  aa  to  the  cannty  in 
which  the  land  is  situated,  ia  insufficient  to 
constitute  a  ratification  of  the  acts  of  such  at- 
torney in  fact. — Collins  v.  Durward,  (Tex.  Civ. 
App.l  23  8.  W.  561. 

9.  The  owner  of  a  building  does  not  be- 
come liable  for  improvements  made  nnder  aa 
nnauthorized  contract  with  his  agmt.  because 
he  afterwards  uses  them,  if  they  are  of  such 
a  rharacter  that  they  cannot  be  removed.— 
Mills  V.  Beria,  (Tex.  Civ.  App.)  23  8.  W.  910. 
Evidence. 

10.  It  being  claimed  that  a  married  woman 
had  ratified  an  nnauthorized  deed  of  her  sep- 
arate estate  executed  by  her  husband,  and  had 
estopped  herself  to  deny  it,  evidence  was  admis- 
sible that,  when  informed  thereof  by  her  hus- 
band, she  objected  to  it,  and  that  thereafter  &he 
refused  the  grantees*  request  that  she  sign  it- 
Smith  V.  PoweU,  (Tex.  Civ.  App.)  28  S.  W., 
1109.  ' 

11.  In  an  action  by  a  real-eatate  a^ent  for 
commissions,  a  deed  executed  by  tiie  principal 
to  the  purchaser  after  the  conunencement  of 
the  suit  is  admissible  to  show  the  principal's 
ratification  of  the  agent's  contract.— -Oelatt  v. 
Ridge,  (Mo.  8np.)  23  8.  W.  882. 

Bights  and  UabilitieB  as  to  third   per- 
sons. 

IS.  In  an  action  against  a  raQraad  eoiapaiiy 
tot  failure  to  deliver  goods,  an  lastmctioa  that 
defendant  was  bound  by  a  promise  made  hf  a 
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<!lerk  in  tike  office  of  defeadanf  ■  aaditor  that 
defendant  would  pay  for  the  goods  is  erroneous, 
in  the  absence  of  evidence  that  the  cierk  had 
authority  to  make  such  uromise.— Oulf,  C.  A 
a  F.  Ky.  Ck>.  T.  Jacobs,  (Tex.  Cir.  App.)  28  8. 
W.  146. 

'WlMii  notio*  to  agent  Impated  to  prin- 
olpal. 
18.  Where  a  person  purchases  land  of  heirs 
ior  himself  and  anotiier  jointly,  he  is  not  only 
the  partner,  but  the  a^ent  also,  of  such  other 
purchaser,  and  the  latter  is  charged  with  the 
knowledge  of  and  notice  to  the  former  of  an 
-unrecorded  deed  by  the  ancestor  of  such  heirs. 
—Smith  V.  Adams,  (Tex.  Civ.  App.)  23  8.  W. 

SRUIOIPAIt  AND  SUBETY. 

8ee.  also,  "Bail;"  "Bonds;"   "Guaranty." 
'Consideration  for  note  given  to  indemnify  sure- 
ty, see  "Negotiable  Instruments,"  8. 
Fraud  of  surety,  see  "Fraud." 

Sxtent  of  liability  of  principal  to  anrety. 

1'  If  a  surety  discharges  his  obligation  for 
a  leas  snm  than  its  full  amount,  he  can  only 
claim  against  the  principal  the  actual  sum  paid. 
-Priee  t.  Horton,  (Tex.  OIt.  App.)  23  S.  W. 
501. 
Benftedim  against  stiretiM. 

9.  In  an  action  against  an  administrator 
and  the  sureties  on  his  bond  for  misappropriat- 
ing the  assets  of  the  estate,  where  it  Is  alleged 
and  proven  that  the  administrator's  residence 
la  not  known,  and  cannot  be  ascertained  with 
reasonable  diligence,  and  that  he  is  notorionsly 
insolvent,  the  action  may  be  discontinued  as 
against  him,  and  Judgement  entered  against  the 
Hureties,  though  no  citntion  was  ever  served  on 
the  administrator.  —  Chapman  v.  Brite,  fTex. 
Civ.  App.)  23  S.  W.  514. 
i^udgment  —  Direoting  ahariff  to  flnt 
proceed  against  prinoipaL 

8.  A  judgment  against  the  principal  and 
sureties  on  a  note  should  protect  the  sureties 
by  directing;  that  the  execution  be  first  levied 
on  the  pnncioal's  property,  as  reauired  by 
Rev.  St.  art.  3663.— Montrose  t.  Fannin  County 
Bank,  (Tex.  Cir.  App.)  23  8.  W.  706. 
Subrogation  of  surety. 

4.  A  surety  for  the  debts  of  a  firm  becomes 
sobrogated  to  all  the  rights  of  the  creditors,  on 
paying  the  debts;  and,  when  sued  by  any  mem- 
ber of  the  firm,  he  is  entitled  to  offset  the  debts 
thus  paid.— Baker  y.  Wahrmund,  (Tex.  Civ. 
App.)  23  8.  W.  1023. 

Priorities. 

Of  mortgage  liens,  see  "Mortgages,"  6. 

Fri-vileged  Oommnnications. 

See  "Witness."  1,  2. 

Pro1»ble  Oanae. 

See  "Malicious  Prosecution,"  1. 

Probate. 

Of  will,  see  "Wills,"  6. 

FrocoM. 

See  "Writs." 

FromiMory  Notes. 

See  "Negotiable  Instrumenta." 

Proof. 

Pleading  and  proof,  see  "Pleadiogt"  14-23. 


Proximate  Oatise. 

See  "Damage*,"  5-7;    "NegUgenoe,"  2-i. 

Public  Cotton  GMnner. 

See  "Bailment." 

Publio  ImiiroTements. 

See  "Hnnicipal  Corporations,"  13-17. 

PUBLIO  LANDS. 

Title  by  adverse  possession,  see  "Adverse  Pos- 
session," 3. 

Titles  derived  firom  states. 

1.  A  duplicate  land  certificate,  issued  ia 
place  of  one  which  nev«  had  any  existence^ 
coufo's  no  rights.  Onnter  v.  Meade,  14  S.  W. 
562^  78  Tex.  634,  followed.— Texas  Land  & 
Mortg.  Co.  V.  Sute^  23  8.  W.  268,  1  Tex.  av. 
App.  61& 

3.  A  power  of  attorney  to  recover  such  land 
as  the  donors'  deceased  brother  was  "entitled  to 
receive  from  the  Texas  government,  for  serv* 
ices  rendered  said  government  as  a  soldier," 
cannot  include  a  certificate  for  a  one-tUM 
league  of  land,  since  certificates  for  tliat  amount 
were  never  issued  for  military  services.- Flunk- 
lln  V.  Piper,  (Tex.  Civ.  App.)  23  8.  W.  942.  . 

8.  In  treqiass  to  ti7  title  to  land  located 
in  W.  connty  under  plaintiff's  duplicate  land 
certificate  Mo.  30-185,  the  land  commissioner 
testified  that  duplicate  No.  108  was  located  in 
1877  in  K.  oonnty,  after  having  been  lost  and 
substituted  in  1867  by  duplicate  No.  20-10,  and 
that  the  location  in  W.  county  was  made  in 
1874  under  duplicate  No.  30-185,  which  was  is- 
Boed  in  1873  as  a  substttute  for  duplicate  No. 
29-10  which  had  been  lost.  BM,  that  such  tes- 
timony proved  the  location  of  duplicate  No. 
30-185  before  that  of  No.  108,  and  could  not 
be  overcome  by  a  deed  to  plaintiff  which  recited 
that  it  conveyed  land  which  had  been  located 
under  a  headright  land  certificate  issiied  ia 
1841,  and  substituted  in  1857,  after  loss  ttt  the 
original,  by  duplicate  Na  108,  and  the  follow- 
ing indorsements  on  duplicate  No.  108:  "Filed 
April  18,  1860,  by  J.  M.  I>Mathan.  FUed  Jany. 
23;  ISS.  FUed  March  22,  A.  D.  1876,  at  10 
A.  M.  C.  M.  Hobbill,  D.  C.  M.  Co.  Refiled 
July  19,  '77.  J.  J.  Gross,  Comr."— Seibert  v. 
Bichardson,  (Tex.  Civ.  App.)  23  8.  W.  800. 

4.  The  location  of  1877  vndar  duplicate  Na 
108  could  not  prejudice  the  location  in  1874  on- 
der  duplicate  No.  30-185,  where  piointlff  rati- 
fled  the  location  of  1874,  though  mad*  without 
his  knowledge,  and  had  had  nothing  to  do  with 
making  the  location  of  1877,  except  to  protest 
against  the  issuance  of  a  patent  thereon. — 8d- 
bert  V.  Bichardson,  (Tex.  Civ.  App.)  28  S.  W. 
800. 

&.  The  return  .of  field  notes  with  dnplicate 
No.  30-185  to  the  general  land  office  within  12 
months  after  making  a  survey,  and  trafore  the 
inception  of  defendant's  rights  in  1875,  furnish- 
ed prima  facie  evidence  of  a  valid  location,  pro- 
vided the  certificate  was  valid,  since  no  appli- 
cation for  the  land  or  entry  was  necessaiT  ne^ 
fore  a  survey,  prior  to  the  passage  in  1879  of 
Bev.  St.  art.  3895,  requiring  such  application 
or  entry.  —  Seibert  v.  Bichardson,  (Tex.  Oiv. 
App.)  :3  &  W.  899. 

o.  The  certificate  of  a  publisher  accompany- 
ing a  printed  advertisement  of  the  loss  of  a 
land  certificate  stated  that  the  publication  was 
made  for  60  days,  showed  a  sulistantiai  com- 
pliance with  the  statute  excMtt  that  it  was  not 
sworn  to,  and  had  been  on  file  since  1878;  and 
the  oommissioner  was  satisfied  of  its  truth,  as 
he  issued  a  duplicate  land  certificate.  HM, 
that  sach  certim»te  was  sufficient  proof  that 
notice  bad  been  given  o<  the  loss  of  the  land 
certificate  and  the  application  for  a  duplicate, 
aa  required  by  Rev.  St.  art.  3885.— Seibert  ▼. 
Hichardaon,  (Tex.  Civ.  Apy.)  23  8.  W.  809. 
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7.  Dapllwte  certificate  No.  29-10  was  not 
inTalidated,  before  the  issuance  of  its  gnbstl- 
tute,  by  the  fact  that  surveys  of  locations  un- 
der it  had  been  forfeited  for  nonreturn  of  the 
certificate. — Seibert  ▼.  Ricbardson,  (Tex.  Ciy. 
App.)  23  S.  W.  809. 

8.  In  ejectment,  plaintiffs  claimed  a  strip 
of  land  along  the  Indian  boundary  line  in  the 
Ocoee  land  district,  under  a  grant  from  the 
state  made  pursuant  to  an  act  of  the  leeislature 
authorizing  the  entry  and  grant  of  all  unsnr- 
Teyed  land  in  such  district  Previous  to  such 
act,  the  state  had  caused  surreys  to  be  made 
of  the  lands  in  such  district,  and  in  the  Hiwas- 
see  district,  adjoining,  after  they  were  granted 
to  the  state,  and  purchased  from  the  Cherokee 
Indians  by  the  United  States;  the  evident  pur- 
pose of  the  legislature  being  to  surrey  all  the 
laud  in  each  of  such  districts  np  to  the  Indian 
boundary  line,  as  manifested  by  the  surreys 
•nd  plAts  in  the  land  offices  of  such  districts. 
Abotttng  tandowners  recognize  that  they  hold 
np  to  a  ioitimon  diriding  line,  and  that  there  is 
no  strip  of  nnsurveyed  land  along  the  Indian 
boundary*  line  extending  across  tiie  state,  in 
Ocoee  district.  Defendants  hold  under  a  chain 
of  title  from  the  state,  by  numerous  grants. 
BM,  that  plaintiffs  must  establish  that  there 
was  snch  a  vacant,  unoccupied,  and  nnsurveyed 
strip  of  land  by  evidence  that  is  clear  and  con- 
Tindn?.— Hennegar  t.  Seymour,  (Tenn.)  23  S. 
W.  980. 

9.  In  such  case,  plaintiffs'  daim  was  sup- 
twrted  by  the  evidence  of  a  surveyor  of  only 
five  years'  experience,  and  of  no  experience  in 
the  mountainous  region  where  the  land  in  dis- 
pute is  situated,  while  defendants'  daim,  that 
tliere  was  no  such  nnsurveyed  land,  was  sus- 
tained by  the  evidence  of  four  intelligent  en- 
gineers, of  many  years'  standing,  and  much  expe- 
ri«ice  in  surveying  in  such  locality,  and  in  locat- 
ing old  lines,  including  the  Indian  boundary  line 
in  question.  It  also  appeared  that  portions  of 
the  land  in  dispute  have  been  in  defendants' 
possession,  indoKed  and  cultivated,  for  periods 
ranging  from  7  to  40  years.  Held,  that  plaintiffs 
failed  to  sustain  their  claim  by  clear  and  con- 
Tindng  proof,  and  that  judgment  for  defendants 
was  proper.— Hennegar  t.  Seymour,  (Tenn.)  28 

B.  w.  oeo. 

10.  flaintiff  purchased  from  the  state  the 
east  half  of  a  certain  surveyed  section,  and  one 
of  the  defendants  purchased  the  west  half. 
It  afterwards  appeared  that  all  of  the  east  half, 
except  67  acrea,  was  covered  by  a  prior  sur- 
Tey.  The  land  commissioner  had  no  knowl- 
edge, of  the  conflict,  and  all  parties  thought 
each  purchaser  liad  a  full  half  section.  Hi^d, 
that  as  plaintiff  never  intended  to  buy,  and  the 
state  did  not  intend  to  sell  him,  any  part  of  the 
west  half  (^  the  section,  be  could  not  recover 
from  the  defendants  any  portion  thereof  to 
make  up  the  defidency  in  the  east  half. — Creech 
▼.  Davidson,  (Tex.  Civ.  App.)  23  8.  W.  996. 

11.  Thonc^  a  prior  locator  who  has  not  se- 
onred  a  patent  must  show  a  valid  certificate 
and  survey  in  order  to  recover,  he  is  only  re- 

Jiuired  in  the  first  instance  to  make  a  prima 
ade  case,  and  need  not  exclude  ail  possible  de- 
fects of  title.— Seibert  T.  Richardson,  (Tex.  Civ. 
App.)  23  S.  W.  899. 

Titles  derived  from  states — Homestead 
donations. 

12.  Sayles'  Civil  St.  art  8918,  provides 
that  if  any  person  claiming  a  homestead  dona- 
tion shall  fail  to  have  the  survey  made,  and 
the  field  notes  tbereof  returned  to  and  filed  in 
the  land  office,  within  12  months  after  the 
date  of  his  application,  he  shall  forfeit  all  right 
to  the  land.  Ueld  that,  to  relieve  one  from  the 
<M>eration  of  the  section,  on  a  failure  to  comply 
therewith,  because  of  the  wrongful  acts  of  the 
surveyor,  such  acts  must  be  clearly  shown. — 
Taylor  v.  CrUwell,  (Tex.  Civ.  App.)  23  S.  W. 
424. 

18.  Rev.  St.  tit.  70.  c.  9,  (entitled  "Home- 
stead  DonaUons,")   arts.   3939,   3940,   require 


each  persm  whc  desiraa  to  acqnire  a  liomestfad 
to  present  to  the  county  surveyor  his  applin- 
tion  in  writing,  containing,  inter  alia,  a  state- 
ment under  oath  that  he  has  actually  settled 
on  the  land  he  claims,  and  that  the  appUcatioa 
shall  be  made  at  the  time  of  settlement,  or  with- 
in 30  days  thereafter.  Hdd  that,  to  entitle  a 
person  to  a  homestead,  he  must  make  an  ac- 
tual settlement,  which  must  precede  hia  tp- 
plication.— Busk  t.  Lowrie,  (Tex.  Sap.)  23  8. 
W.  983. 

14.  Where  a  man,  with  Iiis  wife,  goes  on 
vacant  land,  and  makes  slight  improveinenu 
thereon,  which  are  completed  by  the  middle  of 
the  day,  and  on  the  following  day  makes  ap- 
plication to  the  surveyor,  as  required  by  stat- 
ute, but  does  not  retam  to  or  move  his  fami^ 
on  the  land  until  three  or  four  months  after- 
wards, there  is  no  "actoal  settlement"  on  tlie 
land  before  the  application  is  made,  and  the  ap- 
plication and  surv^  made  pursuant  thereto  are 
void.  22  S.  W.  414,  rerosed.— Busk  r.  Low- 
rie,  (Tex.  Sap.)  23  S.  W.  08a 

15.  Where  no  application  for  sorver  is  made 
by  such  claimant  after  he  actually  settles  on 
the  laud,  he  acquires  no  rights  to  or  interest  is 
it,  since  such  acts  of  settlement  cannot  relate 
back  to  the  time  of  making  a  false  statemenl. 
and  make  good  that  which  was  not  true  when 
mnde.— Busk  v.  Lowrie,  (Tex.  Sap.)  23  S.  W. 
983. 

Title  cured  by  legislation. 

18.  The  title  of  a  purchaser  of  school  land, 
under  the  act  of  1883,  who  had  not  fully  oom- 

f)lied  with  the  act,  was  cured  by  subsequeat 
e^slation  if  he  became  a  bona  fide  settler 
within  six  months  of  the  sale,  as  provided  ia 
the  act;  and  the  sale  dates  from  the  award  by 
the  land  board,  and  not  from  the  registration 
of  the  application  to  purchase  in  the  sarreyor'i 
office.— State  T.  Poidleton,  (Tex.  CIt.-  Am.)  23 
S.  W.  923. 

Sohool  lands. 

17.  A  provision  in  a  contract  to  porehsse' 
school  lands  from  the  state  that  the  oootract 
shall  be  f orfdted  on  failure  of  the  porchaser 
to^y  interest  on  the  purchase  money  ia  not 
enforceable  unless  such  provision  is  anthorized 
by  law.— Patterson  v.  O'Dochertj,  (Tex.  Civ. 
App.)  23  S.  W.  203. 

Itj.  Under  Act  April  1,  1887,  i  9,  requiring 
the  applicant  for  the  purchase  of  state  school 
land  to  be  an  actual  settler,  In  good  faith,  tn 
applicwt  is  not  entitled  to  his  selection,  where 
he  only  built  a  small  house  thereon,  which  re- 
mained unoccupied,  and  once  plowed  a  fire 
Crd  around  it  but  lived  on  other  land,  where 
was  employed.— Atkeson  v.  Bilger,  (Tex. 
Civ.  App.)  23  S.  W.  415. 

18.  Act  April  1,  1887,  |  11,  providing  that 
"If  any  purchaser  [of  state  school  land)  shall 
fail  to  reside  upon  and  Improve  in  good  faitk 
the  laud  purchased  by  him,  ne  shall  fcn^dt  said 
land  and  all  payments  made  thereon  to  the 
state,  and  such  land  shall  again  be  for  sale  u 
if  no  such  sale  and  forfeiture  bad  occurred." 
does  not  require  the  state  to  obtain,  by  actioD 
against  the  purchaser,  a  decree  of  fondnue. 
before  the  land  may  be  sold  ta  a  aabseooent 
purchaser.— Atkeson  t.  Bilger,  (Tex.  Civ.  App.) 
23  S.  W.  415. 

ao.  The  fact  that  public  school  land  was  sold 
to  one  who  was  not  an  actual  settler  thereon. 
In  violation  of  Act  April  1,  1887,  amended  April 
8,  1889,  may  be  alleged  and  proved  }sT  pae 
claiming  such  land  under  a  subsequent  appliei- 
tlon  to  buy  while  an  actual  settler  thn«on.  the 
right  to  attack  such  -sale  not  being  in  tlte  sta'e 
alone.— Rastin  v.  Ferguson,  (Tex.  UIt.  App-)  22 
8.  W.  918. 

Public  Policy. 

See  "(Jontracts,"  3,  4. 

Public  Boads. 

See  "Highways.'' 
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Public  Schools. 

See  ^Schools  and  School  Diitriota." 

Purpresture. 

Sm  "Dedication,"  6. 

QXJXBTINa  'ITl'LBt 

Sec,  also,  "Ejectnent;"  "Treapaas  to  I'ry  Ti- 
tle." 

Decree  in  trespass  to  try  title,  caneellinf  deed, 
see  "Trespass  to  Try  TiUe,"  19. 

Sufficiency  of  evidence. 

In  an  action  br  the  Iiolder  of  the  perfect 
le«»l  title  of  record  to  2,700  acres  of  land  to 
remove  a  ciood  from  such  title,  it  appeared  that 
D.,  the  owner  of  a  tract  of  land  IncludinK  that 
in  dispute,  gave  to  defendants'  predecessor  in 
title,  C,  a  bond  for  title  to  350  acres,  more  or 
less,  in  soch  county;  tliat  31  years  afterwards 
defendants  brought  an  action  against  the  heirs 
«f  1>.,  who  had  preTioualy  divested  themselTes 
of  title  by  the  deeds,  duly  recorded,  under  which 
plaintiff  claimed,  and  obtained  a  commissioner's 
deed  to  the  land  in  dispute,  under  averments 
that  they  had  deeds  from  the  heirs  of  C.  for 
that  amount  of  land;  and  that  plaintiff,  who 
then  bad  title  of  record,  was  not  made  a  party 
to  Huch  action.  The  preponderance  of  evidence 
showed  that  C.  never  claimed  any  part  of  sudi 
land.  Hdd,  that  plaintiff  was  entitled  to  have 
audi  commissioner's  deed  removed  as  a  cloud 
on  his  title,  and  that  a  judgment  for  defendants 
was  erroneous.— Kant  v.  Hall,  (Ky.)  23  S.  W. 
954. 

Qui  Tam  and  Penal  Actions. 

Penalty  for  detaining  goods  after  tender  of 
frei^t,  see  "Carriers,''^  32-36. 

RAn.TtOAT)  COMPAinBEk 

Se^  also,    "Carriers;"     "Eminent    Domain;" 

"Horse  and  Street  Railroads." 
Agreements  between,  see  "Plirtnerahip,"  L 

Torfeitnre  of  charter — Blghta  of  new 
company. 
1.  Even  if  it  should  be  conceded  that  on 
failure  of  a  railroad  company  to  construct  ten 
miles  of  road  within  two  years  of  its  incorpora- 
tion, whereby  it  forfeits  its  charter,  all  rights 
in  the  roadbed  are  forfeited,  a  new  company 
cannot,  by  simply  taking  out  a  cliarter  calling 
for  the  same  termini  as  the  old  company,  ac- 


quire title  to  such  property. — Sulphur  Springe 
ie  Mt.  P.  Ry.  Co.  t.  St  Louis,  A.  &  T.  Ry.  Co. 
in  Texas.  2i  S.  W.  1012,  2  Tex.  Civ.  App.  660. 


Iiiabillty  for  penalties  incurred  during 
receiTership. 
9.  Under  Sayles'  Civil  St  art.  4258a,  {  8. 
Imposing  a  penalty  on  railroads  for  the  acts  of 
their  officers,  agents,  or  employes  for  detention 
of  freight  shipment  after  tender  of  freight  due, 
as  shown  by  the  bill  of  lading,  a  company  is 
not  liable;  tne  detention  having  been  while  the 
road  was  in  the  hands  of  receivers. — Missonri. 
K.  &  T.  Ry.  Co.  V.  Stoner,  (Tex.  Civ.  App.)  23 
.S.  W.  1020. 

3.  A  railroad  company  is  not  liable  for  the 
penalty  imposed  on  carriers  of  animals  for  a 
failure  to  properly  care  for  them  in  transit, 
where  the  penalty  was  Incurred  while  the  road 
was  operated  by  a  receiver.— Texas  &  P.  Ry. 
Co.  V.  Bamhart,  (Tex.  Civ.  App.)  23  S.  W. 
801. 

Iiiability  of  receiver— Discrimination. 

4.  Receivers  operating  a  railroad  under 
Judicial  appointment  are  not  within  Sayles' 
CivU  St.  art.  4258b,  |  7,  which  prewsribes  a 


penalty  fat  unjust  dIaerlmlnatioB  in  freight 
rates  by  "railroad  companies."  Turner  v, 
Oroee,  18  S.  W.  678,  83  Tex.  218,  followed. 
Oark  V.  Dyer,  16  8.  W.  1061,  81  Tex.  838,  dis- 
tinguished.—Bonner  V.  £Vanklin  Co-op.  Aaa'n 
(Tex.  Civ.  App.)  23  S.  W.  317. 

— —  Death  by  wrongftil  act. 

8.  A  receiver  is  not  a  "proprietor,  owner, 
charterer  or  hirer,"  within  Rev.  St.  art  2890, 
giving  a  right  of  action  for  injuries  resulting 
in  death,  caused  by  the  negligence  of  the  pro- 
prietor, owner,  charterer,  or  hirer  of  a  rail- 
road, or  by  the  negligence  of  their  servants  or 
agents.  Turner  v.  Cross,  18  S.  W.  578.  83 
Tex.  218,  followed.— Brown  t.  Record,  (Tex. 
Civ.  App.)  23  S.  W.  704. 

Boad  operated  by  trustees  —  Liability 
for  goods  lost, 
fl.  Where  a  railroad  passes  into  the  man- 
agement of  trustees  under  authority  conferred 
by  a  mortgage  of  the  company's  pvperty  and 
franchises,  such  trustees  become  the  company's 
agents,  and  it  will  be  liable  for  goods  lost  in 
transitu  over  the  road  during  the  trustees' 
management;  Sp.  Act  12tii  Leg.  pp.  189-102, 
under  which  said  road  was  organized,  and 
which  authorizes  it  to  raise  money  by  sale  of 
bonds  secured  b^  mortgage  on  its  road  and 
franchises,  not  being  intended  to  empower  it  to 
surrender  control  of  its  road  to  others,  and  to 
relieve  itself  of  Its  liabilities  to  the  state  and 
public.— Rio  Grande  R.  Co.  v.  Cross,  (Tex.  Civ. 
App.)  23  S.  W.  529,  1004;  Same  ▼.  Mnnoz" 
Successors,  Id.  631;  Same  t.  Petttpain,  Id. 

Taxation — Exemption. 

7.  Railroad  companies  which  began  the  con- 
•truction  of  their  roads  after  Act  May  6,  1884, 
exempting  newly-constructed  railroad  property 
from  taxation,  was  repealed  by  Acts  Sept.  14, 
1886,  cannot  claim  exemption  from  taxation 
under  the  act  of  1884,  on  the  ground  that  they 
did  such  construction  work  in  the  belief  that 
•nch  act  was  still  in  fm^e. — (Commonwealth  v. 
Owensboro,  F.  of  R.  &  O.  R.  R.  Co..  (Ky.)  28 
S.  W.  S68;  Same  v.  Louisville  &  N.  R.  Ck>.,  Id.; 
Same  v.  Elktou  &  O.  R.  Co.,  Id.;  Same  v.  Mam- 
moth Cave  R.  Co.,  Id.;  Same  v.  Bumside  &  O. 
R.  R.  Co.,  Id.;  Same  v.  Hodgenville  A  E.  Ry. 
Cio.,  Id.;  Same  v.  Louisville  Southern  R.  Co., 
Id.;  Same  v.  Lonisviile,  H.  A  W.  R.  Co.,  Id.; 
Same  v.  Ohio  Val.  Ry.  Co.,  Id.;  Same  v.  Lou- 
UvUle,  St  L.  &  T.  Ry.  Co.,  Id.;  Same  v.  Ken- 
tucky &  I.  Bridge  Co.,  Id. ;  Same  v.  Kentucky 
Midland  Ry.  Co.,  Id.;  Same  v.  Kenoee  CSoal 
Co.,  Id.;  Same  v.  Owensboro  &  N.  R.  Co.,  Id. 

H.  The  act  of  1856,  reserving  to  the  legis- 
lature the  right  to  repeal  or  amend  "charter 
privileges"  granted  by  the  legislature  to  partic- 
alar  persons,  does  not  enable  the  legislature  to 
repeal  an  act  exempting  newly-oonstmcted  rail- 
road property  from  taxation  for  a  eertain  time, 
as  against  railroad  companies  wMch,  on  the 
faith  of  such  act.  constructed  th^  roads  before 
it  was  repealed.— Oommonwealth  v.  OwenslxM*, 
F.  of  R.  &  G.  R.  R.  Co.,  (Ky.)  23  S.  W.  868; 
Same  v.  Louisville  &  N.  EL  Co.,  Id.;  Same  v, 
Elkton  &  G.  R.  Oi.,  Id.;  Same  r.  Mammoth 
Cave  R.  O).,  Id.;  Same  v.  Burnside  &  C.  R. 
R.  Co.,  Id.;  Same  v.  Hodgenville  &  E.  Ry.  Co.. 
Id.;  Same  v.  Louisville  Southern  R.  Co.,  Id.; 
Same  v.  Louisville,  H.  &  W.  R.  Ck).,  Id.:  Same 
V.  Ohio  Val.  Ry.  Co.,  Id.;  Same  v.  T  -'lisvilie, 
St  L.  &  T.  Ry.  Co.,  Id.;  Same  v.  ivt>ntuclcr 
&  L  Bridge  C3o.,  Id.;  Same  v.  Kentucky  Mid- 
land Ry.  Co.,  Id.;  Same  v.  Kensee  Coal  Co., 
Id.;   Same  v.  Owensboro  &  N.  R.  0>.,  Id. 

Negligence  —  Injuries    to    person    on 
station  platform. 

9.  A  railroad  company  is  under  no  obliga- 
tion to  kC';p  the  platform  about  its  depot  in 
safe  condition  as  against  a  boarding-house 
keeper,  who  goes  to  the  depot  to  meet  an  in- 
coming train  for  the  pumose  of  securing  a 
boarder.- Post  v.  Texaa  A  P.  By.  Co.,  (Tex. 
Civ.  App.)  28  S.  W.  708. 
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I'Uuntm  8  wire  was  itaytng  on  tne  car  oy  tne 
perulsakm  and  at  the  su^grestion  of  defend- 
ant's agent,  nnder  whose  orders  plaintiff  was 
working  at  the  time  she  was  inJuNd;  and  the 
aoddent  was  caused  by  the  negligence  of  a 
conductor.  BeUl,  that  defendant  was  liable. — 
Campbell  v.  Harris,  (Tex.  Civ.  App.)  23  S.  W. 
85. 

▲ooidents  at  orossinKS' 

11.  The  fact  that  a  boy  on  a  railroad  track 
became  confused  at  the  Hhouts  and  signals  of  a 
brakeman  on  a  train  trying;  to  direct  his  at- 
tention to  the  engine  foUowmg  it,  and  that  he 
•to[q>ed  and  stood  on  the  track,  trying  to  un- 
derstand him,  till  too  late,  does  not  render  the 
railroad  company  liable  for  the  injury  from  the 
engine.— Texas  &  N.  O.  R.  Co.  t.  Hars,  (Tex. 
CiT.  App.>  23  S.  W.  42. 

13.  In  In  action  for  the  death  of  plaintifTs 
mother  from  injuries  received  at  a  railroad 
crossing  in  a  city  which  had  an  ordinance  pro- 
hibiting the  running  of  trains  faster  than  six 
miles  an  hour,  the  court  instructed  that  it  was 
decedent's  duty  to  look  and  listen  bi>fore  step- 
ping on  the  track,  but,  if  the  jury  found  that 
she  saw  the  train,  she  had  a  right  to  presume, 
unless  she  knew  to  the  contrary,  that  the  per- 
Kon  in  charge  of  the  train  would  not  run  faster 
than  six  miles  an  hour,  and  to  act  on  that  pre- 
Bumntion.  HdA,  that  the  instruction  was  prop- 
er, as  advising  the  jury  what,  under  the  law, 
were  decedent  s  rights  and  duties,  and  that  it 
did  not  direct  them  to  presume  a  fact  concern- 
ing which  there  wrb  evidence.  Barclay  and 
Gantt.  JJ.,  dimsenting. — Sullivan  v.  Missouri 
Fac.  Ry.  Co..  (Mo.  Sup.)  23  «.  W.  1«. 

18.  The  rate  of  speed  of  the  train,  if  a  prox- 
imate cause,  may  be  considered  with  other 
facts  on  the  isane  of  the  railroad's  negligence, 
though  there  is  no  statutory  limit  to  said  speed. 
MjJveston.  U.  &  8.  A.  Ry.  0>.  t.  Duelm, 
(Tex.  Civ.  App.)  23  S.  W.  596. 

14.  Under  Acts  ISSH,  (pnge  28.)  requiring  en- 
gineers, at  80  rods  from  a  highway  crossing, 
to  whistle  and  ring  the  bell,  and  to  continue  to 
rin^  till  the  crosHing  is  past,  an  instruction 
which  makes  a  ringing  or  whistling  at  80  rods' 
distance,  without  continuance  of  the  ringing,  a 
compliance  with  the  law.  is  properly  refused. — 
Oalveston,  H.  &  S.  A.  Ry.  Co.  T.  Duelm,  (Tex. 
Civ.  App.)  23  S.  W.  596. 

Contributory  negligence. 

1.5.  The  failure  of  an  engineer  to  give  any 
signal  on  approaching  a  railroad  crossing  will 
not  relieve  a  traveler  from  the  effects  of  his 
contributory  negligence  in  going  upon  the  track. 
—Texas  &.  N.  O.  K.  Co.  v.  Hare,  ^£3  S.  W.  42. 

16.  In  an  action  against  a  railroad  company 
for  killing  a  traveler  at  a  hif^way  crossing, 
where  negligence  by  the  railroad  company  is 
clearly  established,  the  defense  of  contributory 
negligence  must  be  clearly  made  out  to  warrant 
the  court  in  taking  the  case  from  the  jury;  and, 
if  inferences  other  than  that  of  contributory 
negligence  may  be  fairly  drawn  from  the  evi- 
dence, the  Question  is  for  the  jury.— Weller  v. 
Chicago,  M.  &  St.  P.  Ry.  Co.,  (Mo.  8up.)  2:1  8. 
W.  1061. 

17  Evidence  by  the  only  eyewitiicKS  to  an 
accident  at  a  railroad  crossing  that  deceased, 
driving  a  wagon  in  the  nighttime,  did  not  use 
any  precaution  to  ascertain  tlie  approach  of 
a  tram  after  he  got  within  50  feet  of  the  track, 
does  not  show  him  guilty  of  contributory  negli- 
gence, as  matter  of  law,  when  it  appears  that 
he  had  an  unobstructed  view  of  the  track  for 
■800  feet  before  reaching  the  crossing.- Weller 
V,  Chicago,  M.  &  St.  P.  Ry.  Co.,  (Mo.  Sup.)  23 
8.  W.  IQ&I. 

18.  In  an  action  against  a  railroad  company 
for  killing  a  traveler  at  a  highway  crossing, 
where  the  defense  is  contributory  negligence, 
•nd  the  evidence  is  almost  conclusive  that  he 


I  bound  to  anticipate  the  company's  failure  to 
{  ring  the  bell,  carry  a  light,  and  run  its  train 
I  within  a  limited  rate  of  speed,  since  the  jury 
!  may  well  have  Inferred  that  the  traveler's  fail- 
;  are  to  exercise  care  did  not  exist  if  the  com- 
I  pany  omitted  tlie  acta  enumerated.  Brace,  J.. 
i  dissenting.— Weller  v.  Chicago,  3iL  &  St.  P.  Ry. 
■  Co..  (Mo.  Sup.)  23  S.  V,\  1061. 

19.  The  driving  of  a  horse  at  a  rate  at 
t  speed  forbidden  by  a  city  ordinance  at  the 
i  time  of  a  colUslon  between  the  wagon  and  a 
\  railroad  train  on  a  highway  crossing  is  such 
I  negligence  on  the  part  of  the  driver  as  will 
;  prevent  recovery  against  the  railroad  oomniny 
!  if  it  contributed  directly  to  the  accident.— Wel- 
'  ler  V.  Chicago,  M.  A  St.  P.  Ry.  Co.,  (Ma  Snf.) 
23  S.  W.  1061. 

ao   For  one   to  atep   behind   and   follow  a 

freight  train  without  listening  or  looking  to  dis- 

'  cover  if  an  engine  was  following,   tlioagh  he 

I  knew  that  engiaes  did  sometimes  follow  freight 

{  trains,  was  contribute^  neidigence,  preventiiig 

recovery  for  an  injury  nam  an  engine  foUowing 

I  the  train  at  a  distance  of  50  to  VaO  yards,  and 

:  running  at  6  to  IS  miles  per  hour,  and  that. 

too,  though  the  accident  was  at  a  crossing,  and 

'  the  engine  failed  to  give  any  signal. — Texas  & 

'  N.  OTR.  Co.  V.  Hare,  (Tex.  Civ.  App.)  23  8. 

I  W.  42. 

!        il.  la  an  action  to  recover  fbr  personal  in- 
juries sustained  by  being  struck  by  a  locomo- 
i  live  at  a  crossing,  plaintiff  testified  that,  a  few 
minutes  before  he  was  injured  he  crossed  the 
j  same  track,  and  looked  and  listened  for  trains, 
I  and  saw  one  about  230  yards  from  the  crossing 
i  heading  towards  it,  but  standing  still;   that  on 
I  recrossing  the  track,  at  which  time  he  was  in- 
jured, he  listened  for  trains,  but  did  not  look, 
tfaou^  there  was  nothing  to  obetmct  his  view, 
and  be  knew  a  strong  wind  was  blowing  from 
a  point  which  would  tend  to  prevent  his  hear- 
ing a  noise  from  the  direction  in  which  he  had 
only  a  few  minutes  before  seen  a  train  headed 
Hdd,  that  plaintiff  was  guilty  of  contributory 
negligence.— Gulf,  C.  &  8.  P.  Ry.  Go.  t.  Moas, 
(Tex.  Civ.  App.)  23  8.  W.  475. 

Injuries  to  persons  on  track. 

22.  Where  an  engineer  blows  the  whistle 
ou  seeing  a  man  on  the  track,  and,  on  discov- 
ering from  the  man's  manner,  when  within 
200  feet  of  him,  that  he  is  intoxicated,  make* 
no  effort  to  check  the  train,  and  there  is  evi- 
dence that  the  man  was  struck  on  the  side,  a* 
he  was  trying  to  le«ive  the  track,  the  inry  are 
justified  in  finding  defendant  liable. — ^Texas  & 
P.  Ry.  Co.  V.  Robinson,  (Tex.  CSv.  App.)  23 
8.  W.  433. 

28.  In  an  action  for  damage*  acainst  a  rail- 
road company  for  the  negligent  killing  ef  pUin- 
tifTs  child,  a  charge  that  the  company  was 
liable  if  it  failed  to  use  reasonable  care  to  avoid 
injury  to  "any  person  that  may  come  upon  its 
track"  was  not  prejudicial  because  it  failed  to 
ilraw  the  distinction  between  the  care  necessary 
towards  a  person  rightfully  on  the  track  and 
a  trespasser. — San  Antonio  &  A.  P.  Ry.  CJo.  v. 
Vaughn,  (Tex.  Civ.  App.)  23  8.  W.  745. 

24.  Where  a  child  twS'  years  old  is  killed  on 
the  track  by  the  lack  of  ordinary  care  of  those 
in  charge  of  the  train,  his  father  can  recover 
damages  unless  those  in  charge  of  the  child 
failed  to  exercise  ordinary  diligence  in  keeping 
it  off  the  track.— San  Antonio  &  A.  P.  Ry.  Co. 
r.  Vaughn,  (Tex.  Civ.  App.)  23  S.  W.  746. 
Contributory  negligence. 

25.  An  iustruction  that,  though  decedent 
was  negligent  in  stepping  on  the  trade,  yet  if. 
after  such  negligence,  defendant's  employes  in 
charge  of  the  engine  discovered,  or  could  have 
discovered  by  the  use  of  ordinary  care,  her  con- 
dition, and  its  danger,  and  could  have  avoided 
injuring  her  by  the  use  of  ordinary  care,  and 
failetl  to  do  so,  her  negligence  was  no  dcfcii'*- 
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to  the  actton,  wa»  proper.— Sullivan  r.   Mis- 
sonri  Pac.  Ry.  C5o.,  (Mo.  Sup.)  23  8.  W.  1«. 

36  An  instraction  that  though  decedent  was 
guilty  of  negligence  in  stepping  on  the  traok, 
and  defendant's  employes  in  charge  of  the  en- 
gine, after  seeing  her  danger,  could  not  have 
avoided  injuring  her,  yet  if  their  inability  to 
avoid  the  injury  was  caused  by  running  at  an 
iUega)  speed,  and  they  could  have  avoided  it  if 
they  had  been  running  at  a  lawful  speed,  the 
n^igence  of  decedent  was  no  defense  to  the 
action,  was  erroneous.  Barclay  and  Burgess, 
.TJ.,  dissenting.— Sullivan  v.  Missouri  Pac.  Ky. 
Co.,  (Mo.  Sup.)  23  S.  W.  149. 

37.  A  railroad  company  is  bonnd  to  exercise 
reasonable  care  to  discover  persons  on  its 
track,  and,  in  the  case  of  a  child  undw  two 
^ears  of  a^,  the  fact  that  it  was  on  the  track 
IS  not  contributory  negligence  on  its  part;  and, 
tlie  negligence  of  defendant  being  conceded,  the 
question  is  whether  plaintiff  was  guilty  of  con- 
mbntory  negligence  in  allowing  it  to  wander 
alone  on  the  track. — San  Antonio  &  A.  P.  Ky. 
Co.  V.  Vaughn,  (Tex.  Civ.  App.)  23  S.  W.  746. 

StoclK-kiUing  cases. 

38.  The  onriasion  to  give  statutory  signals 
at  a  rnilroad  crossing  renders  a  railroad  com- 


pany  liable   where   injury   to    stock    results. — 

Texas  &  "    ~    ~      ~  ~ 

V.  App,. 
39.  In  an  action  aguiust  a  railroad  cumpany 


Texas  &  N.  O.  Ry.  Co.  v.  Cunningham.  (Tex. 
Civ.  App.)  28  S.  W.  332. 


for  killing  a  horse,  where  there  is  no  evi^nce 
that  the  fence  threogh  which  the  animal  es- 
caped on  the  right  of  way  was  ever  a  lawful 
fence,  the  question  whether  a  railroad  com- 
pany must  have  notice  of  the  defective  condi- 
tion of  a  fence  which  had  once  been  sufficient 
will  not  be  considered  on  appeal. — Gulf,  O.  & 
&  F.  Ky.  Co.  V.  Rowland,  (Tex.  Civ.  App.)  28 
S.  W.  421. 
Fires. 

to.  A  railroad  company  whidi  pwtnits  com- 
bustible material  to  grow  and  remain  on  its 
rii^t  of  way,  where-it  is  liable  to  be  ignited  by 
sparks  from  passing  engines,  is  tjuilty  of  neg- 
ligence as  mattpr  of  law,  and  an  instruction  to 
this  effect  is  not  objectionable  as  bping  on  the 
evidence.— Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Row- 
land. (Tex.  Civ.  Aw.)  23  S.  W.  421. 

81.  In  an  action  against  a  railroad  company 
for  damages  from  fires  set  on  its  right  of  way, 
the  court  properly  refused  to  char.fe  that  de- 
fendant had  a  right  to  kindle  such  fire  to  bum 
off  the  right  of  way,  if  it  used  reasonable  care 
to  prevent  it  from  spreading  and  injnring  the 
property  of  others.— Cfulf,  C.  &  8.  F.  Ry.  Co.  v. 
Cusenberry,  (Tex.  Civ.  App.)  23  S.  W.  851. 
Damages. 

83  The  testimony  showed  permanent  in- 
jury to  the  land,  and  there  was  no  testimony 
•a  to  the  separate  value  of  the  grass.  Plain- 
tiff, in  testifying  to  the  difference  in  the  value 
of  the  land  immediately  before  and  after  the 
flr«s,  doubtless  included  the  grass  destroyed. 
BM,  that  it  was  not  error  to  charge  that  the 
measure  of  damages  was  the  difference  in  the 
▼slue  of  the  land  before  and  immediately  after 
each  fire,  with  int«-est  from  such  time  to  date 
of  trial,  at  8  per  cent,  per  annum.— Gulf,  C.  ft 
8.  F.  Ry.  Co.  T.  Cusenberry,  (Tex.  Civ.  App.) 
23  8.  W.  851. 

RAUL 

See,  also,  "Abduction." 

Assault   with    intent   to   rape,    see   "Criminal 
Law,"  63. 

Evidence. 

1.  The  defense  cannot  show  what  prosecu- 
trix said  to  a  doctor,  examining  her  a   week 
afterwards,  as  to  how  the  assault  occurred. — 
State  V.  Tecum,  (Mo.  Sup.)  23  S.  W.  T(J5. 
Character  of  prosecutrix. 

2.  In  a  prosecution  for  assault  with  intent 
to  rape,  evidence  of  the  general  reputation  of 


prosecutrix  for  nndtastity  is  admisidble.— Shields 
V.  State,  (Tex.  Cr.  App.)  2S  S.  W.  806. 
InstruotionB. 

I         9.  When  the  conrt  has  postulated  that  the 
I  offense    must    have    been    done    forcibly,    and 
i  against  the  will  of  prosecutrix,  it  is  no  error 
I  to  refuse  charges  requiriAg  it  to  have  been  done 
j  by  force  and  against  her  will,  notwithstanding 
her  reaiatance,  and  to  gratify  defendant's  pas- 
sions, at  all  events,  notwithstanding  said  re' 
sistance.— State   v.   Yocum,   (Mo.   Sup.)   23  S, 
W.  765. 

4.  In  a  prosecution  for  assault  with  intent 
to  rape  it  ia  error  to  fail  to  instruct  a«  to  th» 
degree  of  force  which  must  have  been  intended 
by  defendant  in  order  to  constitute  the  crime. — 
Shields  v.  State,  (Tex.  Cr.  App.)  23  S.  W.  893. 

5.  In  a  prosecution  for  assault  with  intent 
to  rape,  where  the  evidence  makes  an  issue  a» 
to  wnetha:  defendant  intended  to  use  force,  it 
is  error  not  to  submit  to  the  jury  the  law  of  ag- 
gravated assault  and  battery. — Shields  v.  State, 
^ex.  Cr.  App.)  23  S.  W.  893. 

Bate. 

Of  interest,  see  "Interest,"  5-7. 

Batifloatixm. 

Of  agent's  acts,   see  "Principal   and  Agent," 
"  "1. 
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Beal-Estate  Agents. 

See  "Factors  and  Brokers." 

Bebellion. 

See  "Reconstruction." 

BECEIVEBS. 

Effect  of  appointment  on  levy,  see  "Elxectl- 
tion,"  5. 

For  corporation,  see  "Corporations,"  12,  18. 

Judgment  against,  effect  on  debtor,  see  "Judg- 
ment." 17. 

Of  railroad,  liability  for  discrimination,  see 
"Railroad  Companies,"  4. 

liability  for  nei^igence,  see  "Railroad  Com- 
panies," 5. 

liability  of  company  for  penalties  incnrredr 

see  "Railroad  C!ompaniee,"  <2,  3. 

Appointment — Waiver  of  objeotionK, 

1.  Where  intervener  failed  to  take  any 
steps  in  the  trial  court  to  vacate  a  receivership 
of  the  property  on  which  he  seeks  to  foreclose 
a  mortgage,  and  his  plea  seems  to  have  con- 
templated the  continuance  of  the  receivership, 
and  there  was  an  agreed  judgment  to  that  ef- 
fect, he  must  be  held  to  have  acquiesced  there- 
in, and  assignments  of  error  to  the  court's  ac- 
tion in  appointing  a  receiver  cannot  be  noticed. 
—Ellis  V.  Vernon  Ice,  Light  &  Water  Co.,  (Tex. 
Civ.  App.)  23  S.  W.  856. 
Jurisdiction  of  other  conrts  than  one 
appointing. 
3.  In  an  action  by  a  landowner  against  the 
recovers  of  a  railroad  company  for  the  recovery 
of  land  occupied  by  the  roadbed,  the  court,  on 
rendering  judgment  in  plaintitrs  favor,  prop- 
erly dechned  to  award  plaintiff  a  writ  of  resti- 
tution, since  any  interference  with  the  property 
would  be  a  contempt  of  the  court  appointing 
the  receiver,  and  plaintiff's  proper  course  is  to 
apply  to  that  court.— Abbey  v.  International  & 
a.  N.  R.  C!o.'s  Recwvers,  (Tex.  Civ.  App.)  23 
S.  W.  934. 

Business  continued  by  receiver  —  Au- 
thority to  create  debts. 
8.  A  court  of  equity  has  power  to  authorise 
a  receiver  of  a  waterworks  company  to  incur 
an  indebtedness  to  continue  the  operation  of  the 
works,  and  to  make  it  a  ohnrgp  niran  the  body 
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ment  of  running  expenses. 
4.  Acts  1889,  p.  56,  prorides  that  all  moo- 
«y8  which  come  into  the  hands  of  a  receirer 
shall  be  applied— First,  to  the  payment  of  costi 
of  suit;  second,  wages  of  employes  due  from 
the  receiver  to  the  employes;  third,  debts  for 
materials  purchased  during  the  receivership  to 
improve  the  property;  fourth,  debts  for  im- 
provements to  the  property  during  the  receiver- 
ship; fifth,  claims  against  the  receiver  on  con- 
tracts made  during  the  receivership.  Bdd,  that 
running  expenses,  salary,  etc.,  including  receiv- 
«r's  certificates,  constituted  a  lien  on  uie  prop- 
«rty  which  took  precedence  oi\'er  a  pre-existing 
mortgage  thereon. — ^Ellis  v.  Vernon  Ice,  Light 
A  Water  Co..  (Tex.  Civ.  App.)  23  S.  W.  856. 

6.  Claims  of  creditors  which  have  accrued 
prior  to  the  appointment  of  a  receiver,  however, 
do  not  take  precedence  of  such  mortgage. — Xillis 
V.  Vernon  Ice,  Light  &  Water  Co.,  (Tex.  Civ. 
Aipp.)  23  S.  W.  856. 

Debts  created  during  receivership. 

6.  Claims  under  contracts  made  by  a  re- 
<!dver,  under  direction  of  the  court,  for  the  loan 
•of  money  to  preserve  the  property,  were  proper- 
ly allowed  precedence  over  bonds  secured  by  a 
pre-exiatini;  mortgage.  —  Ellis  v.  Vernon  Ice, 
IJght  &  Water  Co.,  (Tex.  Sup.)  23  &  W.  858. 

Becognizanoe. 

On  appeal,  see  "Bail,"  4-9. 

BECONSTBUCTION. 

Compliance  with  conditions  of  act. 

Under  Act  Cong.  March  2,  1867,  (one 
■ot  the  recou.structiou  acts.)  providing  that  when 
the  people  of  Texas  should  adopt  a  constitution 
-containing  certain  requisites  the  powers  of  the 
military  commander  should  become  inoperative, 
<»unty  judges  appointed  by  such  commander 
<Ud  not  at  once  lose  jurisdiction  theretofore  ex- 
ercised, on  the  adoption  of  the  constitution  of 
1869,  referring  such  jurisdiction  exclusively  to 
district  courts,  but  only  after  said  courts  had 
become  fully  organized  through  appropriate  leg- 
islation, and  the  military  goTcrnmeut  was  at  an 
«nd.  Daniel  v.  Hutcheson,  (Tex.  Sup.)  22  S. 
W.  833,  followed.— Daniel  v.  Blake,  (Tex.  av. 
App.)  23  S.  W.  2i2. 

Beoonvention. 

.'See  "Set-Off  and  Counterclaim." 

BECOBDS. 

'Bvldence  as  to  entry  of  judgment,  see  "Evi- 
dence," 10. 

Of  assignment,  see  "Assignment  for  Benefit  of 
Creditors,"  4,  6. 

Of  deed,  see  ''Deed  •'  5. 

Of  mortgage,  see  "Chattel  Mortgages,"  2. 

On  appeal,  see  "Appeal,"  37-53;  "Criminal 
Law,''  79. 

Parol  evidence  of  contents,  see  "Evidence,"  5S. 

Becording  bill  of  sale  of  stock,  see  "Sale,"  4. 

judgment,  see  "Judgment."  21. 

Amendment. 

1.  When  a  will  was  probated  it  was  in- 
correctly recorded.  Seven  years  later  the  court 
-ordered  the  record  amended,  and  the  will  prop- 
«rly  recorded.  HM,  that  the  probate  court  had 
power  in  such  case  to  amend  the  record,  under 
Sayles'  Civil  St.  arts.  1354,  1355,  empowering 
the  court  to  correct  any  mistake  or  misrecital 
in  its  judgments;  and  the  lapse  of  time  was 
immaterial.  —  Hamilton-Brown  Shoe  Co.  v. 
Whitaker,  (Tex  Civ.  App.)  23  S.  W.  520;  Same 


tacked  because  it  appears  to  have  been  ren- 
dered "July  14.  1874,"  and  the  aciiMi  was  not 
begin  till  1875,  the  minnim  of  the  court  are 
admissible  to  show  a  clerical  mistake  in  the 
entry  of  the  judgment  for  "July  14,  1876."— 
Sloan  T.  Thompson,  (Tex.  Civ.  App.)  23  S.  W. 
613. 

BEFEBENCE. 

Bevlew  of  report. 

An  auditor's  report,  being  good  against 
the  exceptions  urged,  is  conclusive  of  the  mat- 
ters within  its  scope,  and  makes  immaterial  any 
errors  in  admitting  or  rejecting  evidence  bearing 
on  those  matters.  —  Cameron  v.  First  Nat. 
Bank,  (Tex.  Civ.  App.)  23  S.  W.  334. 

Beheaiing:. 

See  "Appeal,"  55. 
BEIiEASE  AND  DISCHABQE. 

See,  also,  "Accord  and  Satlsfactioo;"  "Com- 
promise;" "Payment." 

Of  right  to  recover  back  usury  paid,  see 
"Usury,"  6-0. 

Validity— ConsideratioB. 

1.  A  reduction  in  the  amount  of  preminu 
that  a  borrowing  stockholder  is  to  pay  a  build- 
ing society  for  a  loan  is  a  sufficient  considora- 
tion  to  uphold  a  contract  releasing  his  right  to 
recover  Iwck  usurious  interest  theretofore  paid. 
—International  Bldg.  &  Loan  Ass'n  v.  Foitas- 
sain,  (Tex.  av.  App.)  23  8.  W.  48& 
Of  joint  tort  feasor, 

a.  Where  property  is  jointly  converted  by 
two  persons,  the  fact  that  one  of  the  converters 
accounts  to  the  owner,  who  accepts  part  of  the 
proceeds  of  the  iH:<K>erty,  does  not  remove  the 
other  convertw's  liability,  as  this  does  not 
amount  to  a  satisfaction  of  the  conversitm.— 
Horsley  v.  Moss,  (Tex.  Civ.  App.)  23  a  W.  U15. 

Pleading  and  proof— Variance. 

3.  An  agreement  to  release  one  of  several 
judgment  debtors  on  payment  of  $25  as  his  share 
of  the  judgment  is  not  shown  by  evidence  that 
the  judgment  creditors  agreed  with  all  the  judg- 
ment defendants  that  they  wonlil  release  them 
from  payment  of  the  judgment  if  each  of  them 
would  pay  $23,  and  not  tlia  t  i  bey  v  ould  release 
each  one  on  payToent  by  iiim  of  $25.— Bowden 
V.  Robinson,  (Tex.  Civ.  Ajpv)  2S  S.  W.  8ia 
Evidence. 

4.  Recitals  in  receipts  given  to  some  of  sneh 
judgment  debtors,  to  the  effect  that  the  judg- 
ment creditors  agreed  to  give  to  the  party  mak- 
ing the  payment  a  receipt  in  full  for  bis  pto 
rata  on  payment  of  $25,  are  not  inconsistent 
with  an  arrangement  between  the  parties  for 
each  to  pay  his  pro  rata  share,  and  do  not 
show  any  agreement  by  such  creditors  to  re- 
lease each  on  payment  by  liim  of  a  part,  only, 
of  the  judgment.— Bowden  t.  Robinson,  (Tex. 
Civ.  App.)  23  S.  W.  816. 

Bemlttitur. 

See  "Damages,"  47. 

Bemote  and  Proximate  Cause. 

See  "Damages,"  5-7;    "Ne^igence,"  2-4. 

BenewaL 

Of  lease,  see  "Landlord  and  Tenant,"  4. 

Bent. 

Distress,  see  "Landlord  and  Tenant,"  7. 
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Bentingr  caa.  Shares. 

See  "Landlord  and  Tenant,"  6w 

Hepeal. 

Ot  ■tatnte.  Me  *«tatiiteB,"  6-a 

Beply. 

8«e  "Pleading,"  8,  8. 

Besclssion. 

Ot  contracts,  see  "Equity,"  1-4. 
Of  policy,  see  "Insurance,"  1. 
By  ^Uer,  Me  "Sale."  12,  13. 

BesignatiozL. 

Of  officer,  withdrawal,   see  "Office  and   Offi- 
cer," 2. 

Bes  Judicata. 

See  "Judgment,"  &-12. 

Beralttag  Trusts. 

Am  "Trusts,"  S,  4. 

Betom. 

Of  execution,  see  "Execution,"  T. 
Of  writ,  see  "Writs,"  4-«. 

Bevenue. 

See  "TKzation." 

Beversal. 

On  appeal,  see  "Appeal,"  92. 

Beview. 

On    appeal,    see   "Appeal,"    58-88;     "Criminal 
Law,'*  87-96. 

Bevocation.. 

Of  will,  see  "Wills,"  4. 

Bight  of  Way. 

See  "Basements." 

BTPABIAN  BIOHTS. 

Title  to  submerged  lands,  see  "Navigable  Wa- 
ters." 

Ownership  of  islands. 

1.  Where  an  island  springs  up  in  a  naTim- 
Vle  rlrer,  and  by  accretion  to  the  shores  of  the 
i^and  and  the  mainland  they  are  united,  the 
owner  of  the  mainland  is  not  entitled  to  the 
island,  but  only  to  such  accretion  as  formed  on 
his  land.— Ckioley  t.  Golden,  (Mo.  Sup.)  23  & 
W.  100. 
lUghts  in  abandoned  channel. 

S.  Where  a  narigable  riyer  suddenly  chan- 
ges its  course,  the  owner  of  the  shore  does  not 
acquire  title  to  the  abandoned  channel. — Oooley 
▼.  Golden.  (Mo.  Sup.)  23  S.  W.  100. 

Bisks  of  BmploymeiLt. 

See  "Master  and  Serrant,"  36-41. 

Boads. 

See  "Easements;"   "Highwaya." 

Bumors. 

KTldence  of,  see  "Eridence,"  12. 


BATiH. 

See,  also,  "Judicial  Sales;"  "Vendor  and  Pur- 
chaser." 

Damages  for  breach  of  contract,  see  "Dam- 
ages," 12,  13. 

In  general. 

1.  The  acts  alone  of  parties  will  not  con- 
stitute a  sale  of  personalty  without  the  minds 
of  the  parties  met,  the  one  in  an  agreement  to 
bny  and  the  other  to  sell.— Skeeters  t.  Slater 
MilUng  Co.,  (Tex.  dv.  App.)  23  S.  W.  lOOO. 
When  title  passes. 

a.  A  creditor  agreed  to  buy  bis  dcbtm's 
cotton  crop  and  pay  one-quarter  or  one-half 
cent  per  pound  more  than  any  one  else  would 
glre,  and  credit  the  amount  on  the  debt,  which 
was  due.  At  the  time  only  part  of  the  cotton 
was  gathered.  The  debtor  was  to  pick  the  bal- 
ance of  the  cotton,  and  haul  It  ail  to  S.'s  gin, 
to  be  held  by  him  subject  to  such  creditor's  or- 
der. Held  that,  on  delivery  of  the  cotton  to 
S.  by  such  debtor,  and  obtaining  an  offer  for 
it  after  it  was  ginned  and  its  weight  was  as- 
certained, he  became  entitled  to  credit  on  his 
debt  as  agreed,  and  the  title  passed  to  such 
creditor,  though  the  credit  was  not  made  until 
after  a  levy  on  the  cotton  by  other  creditors  aa 
the  proper^  of  such  debtor. — Baker  t.  Guinn, 
(Tex.  Cjt.  App.)  23  S.  W.  804. 
Sale  of  stock — Necessity  of  written  •▼• 
idence. 

a  Sayles'  Civil  St.  arts.  4562,  4563,  pro- 
Tlde  that  on  the  sale  of  stock  actual  delivery 
thereof  shall  be  accompanied  by  a  written 
transfer,  and  that  on  the  trial  of  the  ri^ht  of 
property  of  any  stock  animal  possession  without 
the  transfer  ^lall  be  deemed  illegal.  Held,  that 
title  may  be  shovm  to  have  passed,  though  there 
was  no  written  transfer,  by  evidence  of  a  bona 
fide  sale  on  sufficient  consideration. — First  Nat. 
Bank  t.  Brown,  (Tex.  Sup.)  23  S.  W.  862. 
Becording  bill  ot  sale. 

4.  Sayies'  Civil  St.  art.  4564,  provides  that 
persons  may  dispose  of  stock  animals  as  they 
run  in  the  range  by  sale  and  delivery  of  the 
brands  and  marks,  but  for  the  purchaser  to 
acquire  title  his  transfer  shall  be  recorded. 
HM  that,  where  there  was  actual  delivery  of 
the  cattle,  title  passed,  though  the  bill  of  sale, 
describing  them  by  certain  mafks  and  brands, 
was  not  recorded. — First  Nat.  Bank  v.  Brown, 
(Tex.  Sup.)  23  S.  W.  862. 

Warranty. 

5.  In  an  action  to  recover  damages  for  the 
sale  by  defendant  to  plaintiff,  for  use  in  plain- 
tiff's meat  market,  of  hogs  which  were  so  dis- 
eased that  they  died  soon  after  delivery,  plain- 
tiff  testified  that  he  examined  the  hogs  l^fort 
be  bought  them ;  that  they  did  not  appear  to  be 
in  very  good  condition,  and  defendant  told  him 
that  they  were  not  doing  well  in  the  pen,  and 
wished  to  get  rid  of  them,  but  did  not  tell  him 
that  they  were  diseased.  Defendant  testified 
that,  as  far  as  he  knew,  the  hogs  were  bealthj 
when  he  sold  them;  that  there  was  no  percepti- 
ble disease  among  them;  and  that  they  ate  and 
drank  heartily,  thbugh  the.v  did  not  improve  as 
they  should  have  done.  Held,  that  the  evi- 
dence did  not  show  an  implied  warranty,  and 
a  judgment  for  plaintiff  could  not  be  sustained. 
Needham  T.  Dial,  (Tex.  Civ.  App.)  23  S.  W. 
240. 

Bnyer's  rights  and  remedies. 

6.  Defendant  signed  an  order  for  certain 
historical  works,  whose  scope  was  not  described 
in  said  order,  nor  in  any  accompanying  pros- 
pectus. Held,  that  the  agent's  misdescription  of 
their  scope  and  character,  on  which  defendant 
relied,  was  a  complete  defense  to  an  action  for 
the  price.— History  Co.  t.  Durham,  (Tex.  Civ. 
Aw>.}  23  S.  W.  327. 

7.  In  an  action  for  the  price  of  engines, 
a  sum  spent  in  repairing  defects  in  one  of  them 
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is  recoverable  as  danuucea.— D.  A.  Tompkina 
Co.  V.  Galveston  CltySt.  K.  Co.,  (Tex.  CW. 
Am.)  23  S.  W.  25. 

8.  Where  the  engine  was  intended  for  asn 
in  generating  electricity  with  which  to  propel 
cars  over  the  purchaser  a  street  railroad,  defend- 
ants are  not  entitled  to  damages  because  cer- 
tain cars  had  to  lie  idle  whiln  the  'engine  was 
being  repaired,  such  damages  being  too  remote. 
— D.  A.  Tompkins  Co.  v.  Galveston  City  St.  R. 
Co..  (Tex.  Cfv.  App.)  23  S.  W.  25. 

9.  Where  chattels  are  sold  partly  on  credit, 
and  the  purcliaser  agrees  to  execDte  at  a  speci- 
fied date  a  note  and  mortgage  to  secure  the  de- 
ferred payment,  his  failnre  and  refnsal  so  to 
do  ^ve  the  seller  an  immediate  right  of  action 
for  the  entire  unpaid  parchase  money;  and  he 
need  not  wait  until  the  expiration  of  the  period 
of  credit  originally  given.— Morgan  v.  Turner, 
(Tex.  dr.  App.)  23  S.  W.  284;  Turner  v.  Mor- 
gan, Id. 

10.  The  only  issue  in  an  action  for  the  price 
of  goods  shipped  by  plaintiff  to  defendant  was 
whether  plaintiff  warranted  that  they  shonld 
arrive  in  good  order.  It  was  not  pleaded  in 
defense  that  they  were  in  bad  order  when 
shipped.  It  appeared  without  contradiction 
that  the  goods  were  in  bad  order  when  re- 
ceived by  defendant.  Held,  that  evidence  as 
to  the  condition  of  the  goods  when  shipped  was 
irrelevant,  since,  under  the  issue,  that  fact 
could  only  lie  material  as  bearing  on  the  condi- 
tlaa  of  the  goods  on  arriving  at  their  destina- 
tion, which  was  not  disputed. — Battaglia  t. 
Thomas,  (Tex.  Civ.  App.)  23  S.  W.  385. 

11.  In  an  action  for  merchandise  sold  and 
delivered,  defindant  cannot  prove  an  implied 
warranty,  in  th.«  absence  of  an  allegation  there- 
of or  of  facts  fmm  which  it  would  necessarily 
be  implied,  espec'ally  where  he  alleges  an  ex- 
press warranty.  —  Battaglia  v.  lliomas,  (Tex. 
Civ.  App.)  23  8.  W    111& 

BMoisslon  by  seller. 

12.  An  election  to  rescind  a  sale  of  goods 
for  the  purchaser's  fraudulent  representation 
as  to  financial  standing  is  clearly  manifested 
by  the  seller  when  he  institutes  the  statutory 
proceeding  of  claim  and  delivery,  by  filing  the 
claimant's  oath  and  bond,  and  retaking  the 
goods,  as  provided  by  Sayles'  Civil  St.  arts. 
4822-4847:  and  the  fact  that  the  natnre  of 
the  sdier's  claim  or  title  is  not  disclosed  until 
the  issues  are  ;tendered  is  immaterial. — Heinie 
V.  Marx.  (Tex.  Civ.  App.)  23  8.  W.  T04. 

18.  Where  a  seller  of  goods  has  disaffirmed 
the  sale  for  the  purchasers  fraud,  by  institut- 
ing proceedings  for  the  recovery  of  the  goods, 
the  fact  that  he  afterwards  obtains  a  judg- 
ment against  the  purcliaser  for  the  value  of 
the  balance  of  the  goods,  which  the  purchaser 
liad  wrongfully  disposed  of,  and  which  could 
not  be  found,  does  not  estop  him  from  assert- 
ing title  to  the  goods  retaken,  as  against  otlier 
ctiditors  of  the' purchaser,  not  parties  to  the 
action  in  which  such  judgment  tor  value  was 
obtained.— Heinse  v.  Marx.  (Tex.  Civ.  App.)  23 
S.  W.  704:  Manhattan  Cloak  &  Suit  Co.  ▼. 
Same,  Id.  707. 

Eleotion  of  remedies  by  seller. 

14.  Though  a  seller  of  goods  has  shown  his 
intention  to  disaffirm  the  sale  for  the  purchas- 
er's fraud,  by  instituting  proceedings  for  the 
recovery  of  the  goods,  a  subsequent  judgment 
obtained  by  him  against  the  purchaser  for  the 
value  of  all  the  goods  sold  estops  him  from  as- 
serting title  to  the  itoods  retaken,  as  against 
other  creditors  of  the  purchaser. — Krause  T. 
Marx.  (Tex.  Civ.  App.)  23  8.  W.  708. 

Sale  induced  by  fraud — Bights  of  seller 
against  third  persons. 

15.  Where  F.  obtained  goods  of  defendants 
on  credit,  with  Ae  intention  of  not  paying  for 
them,  for  the  purpose  of  transferrin,\;  them  to 
plaintiffs  in  payment  of  debt,  his  purchase  is 
fraudulent,  and  gives  i^m  no  title,  and  plain- 
tiffs,  knowing  the  facts,  get  no  title  against 


defendants.— Blam  t.  Jodm.  (X«b.  Civ.   App.> 
28  S.  W.  844. 

Evidence'  of    oonsplraoy    between 

buyer  and  another. 

16.  In  an  action' Involving  the  right  to  eertain 
goods,  defendant  alleged  that  plajntlffs  bai 
conspired  with  F.,  whereby  be  was  to  pordiase 
goods  on  credit,  and  afterwards  deliver  them  to 
plaintiffs  in  payment  of  their  debt.  BeU  that, 
m  connection  with  other  evidence  of  the  cob- 
spiracy,  it  was  proper  to  show  that  F.  poi^ 
chased  such  lines  of  goods  aa  were  carried  by 
plaintiffs  in  their  bnsineas,  and  made  porcbaaes 
out  of  pn^wrtion  to  his  own  barinesa.— Blom  v. 
Jones,  (Tex.  Civ.  App.)  23  &  W.  844. 

Bona  fide  purcdiasera. 

17.  On  a  trial  of  the  right  of  property  in 
goods  taken  nnder  attaduneat,  where  the  at- 
tachment creditor  contended  that  the  attai^ 
ment  debtor  had  transferred  the  goods  to  one 
B.  to  defratid  creditors,  and  that  ciaimmnt  pur- 
chased from  B.  with  notice  of  the  fran^  K 
was  proper  to  admit  in  evidence  a  drcnlar  by 
which  B.  represented  himself  as  an  infallible 
seer  of  all  human  affairs. — Roos  v.  I^ewyn. 
(Tex.  Civ.  App.)  23  8.  W.  450. 


See 


SoandaloTU  Fleadiiit>. 

"Contempt"    . 


SOHOOIiS  ASTD  SCHOOIi  DIB- 
TBIOIS. 

School  lands,  see  "Public  Lands,"  17-20. 

Contracts  —  Personal  liability  of  trus- 
tees. 
1.  'Wha«  a  trustee  of  a  common  school  As- 
trict  agrees  to  give  a  person  a  specified  sum  to 
render  certain  asaistanee  in  connection  with  the 
erection  of  a  schoolliouse  for  the  district  by  a 
contractor,  in  order  to  prevent  the  contractor's 
sureties  from  becoming  liable  to  damage*,  and 
it  is  further  agreed  tliat  sudi  sum  shall  be  pay- 
able when  collected  from  the  district,  no  per- 
sonal liability  is  'incurred  by  the  trustees  of 
such  district. — Gioodin  v.  Trustees  of  Common 
School  Dist  No.  94,  (Ky.)  23  S.  W.  901. 

Investment  of  school  fUnds — Duties  of 
officers. 

a.  Const,  art.  7,  i  6,  provides  for  sales  of 
county  school  landa  by  the  county,  and  for  the 
investment  of  the  proceeds  "as  prescrilied  by 
law."  8ayles'  Civil  St  art  986m,  H  2.  3,  pt»- 
vide  that  the  investment  must  lie  by  an  order 
of  the  commissioners'  court,  made  at  a  regn- 
lar  term  of  the  court,  when  the  fuU  court  is 
present,  and  that  not  less  than  four  mnst  con- 
cur in  the  order,  and  the  names  of  those  con- 
curring must  be  spread  on  the  minutes  of  the 
court.  ff«M,  tliat  the  statute  was  mandatory. 
and  a  purchase  of  Ixinda  by  the  ooonty  jodge. 
to  be  paid  for  out  of  the  permanent  school  fond. 
without  an  order  of  the  county  court  aa  pro- 
vided by  law,  waa  wholly  void. — ^Boydstvn  v. 
Rockwall  County,  (Tex.  Civ.  App.)  23  8.  W. 
541. 

8.  Sayles'  Civil  St  art.  994,  provides  that 
the  county  treasurer  shall  pay  oat  the  money* 
of  the  school  fund  as  required  by  law,  in  such 
manner  as  the  commissioners'  court  of  liis 
county  may  direct.  Held,  that  an  order  of  the 
county  judge  to  pay  money  from  such  fund  for 
the  purchase  of  bonds  as  an  investment  for 
the  school  fund  affords  no  protection  tn  mm 
or  the  sureties  on  liis  bond. — ^Bardstnn  v.  Rock- 
wall County,  (Tex.  Civ.  App.)  23  S.  W.  541. 

Of  notary  putiUc,  see  "Notary  PofaKe.** 
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■sTiaence — uofvi  rutn  or  ci,eie|taaDt. 

1.  In  a  prote4ut^dn'und^i')Rl^r.  St.  {  848U. 
lor  seducing  an  unmarried  woman  nnder  IS 
years  of  age,  under  promise  of  marriage,  it  is 
not  error  to  refuse  to  allow  defendant  to  answer 
a  question  as  to  wlietlier  it  was  liis  honest  in- 
tention to  marrjr  the  proaecntriz,  and  if  he  is 
now  ready  to  do  so,  or  to  instruct  as  to  defend- 
ant's good  faith  in  malcing  the  promise  to  mar- 
ry, as,  by  plain  proTision  of  the  statute,  an  of- 
fer to  marry  is  no  bar  to  the  prospcution. — 
State  T.  BrandMibnrg,  (Mo.  Sap.)  23  S.  W. 
1080. 

Charaoter  of  proseoutriz. 

9.  Testimony  that  the  witness  is  a^^qnaint- 
ed  with  prosecutrix,  and  has  never  heard  any- 
thing against  her  character,  is  competent  evi- 
denoe  dr  her  character,  and  he  need  not  luise 
his  knowledge  on  what  is  "generally  said"  of 
her.— State  v.  Brandenburg,  (Mo.  Sup.)  23  B. 
W.  1080. 

Self-Defexise. 

Se«  "Homicide,"  ia-27. 

Sentence. 

8m  'H>iiBiMl  Law."  65,  66. 

Separate  Bstate. 

Of  wife,  see  "Husband  and  Wife."  6-11. 
SBQUBBTBATION. 

▲ffidSTlt. 

Under  Rev.  St  art  4490,  subd.  3.  which 
requires  the  aflidavit  for  a  writ  of  sequestra- 
tion to  state  the  yalue  of  each  article  of  prop- 
erty to  be  sequestered,  it  is  not  aufiicient  to 
state  that  each  article  is  worth  "about"  a  des- 
ignated sum,  but  the  allegation  as  to  the  value 
should  be  definite  and  certain.  —  Morgan  r. 
Turner,  (Tex.  CIt.  App.)  23  S.  W.  284;  Turner 
T.  Morgan,  Id. 

Servant. 

See  "Master  and  Servant" 

SET-OFF  AND  OOTTNTEB- 
OLAIM. 

CHalm  of  exemption  as  against  set-off,  see  "Bx- 
emptions,"  8. 

When  allowable. 

1.  Where  a  chattel  mortgagee  takes  pos- 
session of  the  mortgaged  propei-ty,  and,  after 
using  it  for  several  months,  sells  it  without  no- 
tice to  the  mortgagors,  the  latter,  in  an  action 
on  the  notes,  can  plead  the  damages  for  the 
conversion  in  reconvention. — Streeper  y.  Thomp- 
son, (Tex.  Civ.  App.)  23  S.  W.  326. 

2.  A  judgment  debtor  is  entitled  to  offset 
against  the  Judgment  a  debt  owing  to  him  by 
the  judgment  creditors,  both  of  whom  are  in- 
solvent, without  presenting  it  to  the  adminis- 
trator of  one  who  has  died,  or  of  reducing  it  to 
judgment,  as  against  the  other.— Ellis  t.  Kerr, 
(Tex.  Civ.  App.)  23  8.  W.  1050. 

3.  A  judgment  debtor  is  entitled  to  offset 
against  the  judgment  a  claim  against  the  judg- 
ment creditors  which  was  not  due  when  the  ac- 
tion was  brought,  but  which  matured  after  the 
judgment  creditors  had  become  insolvent,  and 
before  judgment  was  finally  rendered  against 
the  debtor  on  appeal  in  the  supreme  court, 
wliere  he  was  unable  to  plead  the  offset,  owing 


Settlement. 

See  "Accord  and  Satisfaction;"  "Oompromiae;'' 
"Family  Settiements;"  "Payment;"  "Release 
and  Discharge." 

By  trustees,  see  "Trusts,"  8.  9. 

Of  partnership,  aee  "Partnership,"  6-10. 

SHEBIFF8  Ain>  OONSTABLBS. 

Liability  for  punitive  damages,  see  "Dam- 
ages,   4. 

laabilitiea. 

Where  an  execution  was  addressed  to 
the  sheriff  of  one  county,  the  process  was  void 
on  the  face  in  the  hands  of  tbe  sheriff  of  an- 
othet  county,  and  if,  knowinx  tliis,  he  caused 
the  property  to  be  seised  willfully,  he  was  lia- 
ble, not  only  for  actual,  but  also  for  exem- 
plary, damages.— Steel  v.  MetcaU,  (Tex.  Qr. 
App.)  28  &  W.  474. 

Slander. 

See  "Libel  and  SUnder." 

Sleeping  Oars. 

See  "Carriers,"  63,  64. 

Special  Interrogatories. 

See  "Trial,"  6a 

Special  Judge. 

See  "Judge,"  6-7. 

SFECIFIO  FEBFOBMANOB. 

Contracts  enforoeable. 

1.  A  contract  to  convey  half  the  mineral 
in  defendant's  land  to  plaintiffs,  in  considera- 
tion of  one  dollar  and  the  benefits  to  accrue  to 
defendant  from  the  extension  to  a  point  named 
of  a  railroad,  with  which  plaintiffs  do  not  ap- 
pear to  have  any  connection,  will  not  be  spe- 
cifically enforced,  as  there  is  only  a  nominal 
consideration  for  the  contract;  and  the  fact 
that  plaintiffs  did  aid  in  constructing  a  rail- 
road to  the  point  named  does  not  make  a  legal 
consideration,  since  the  construction  of  the 
road  is  not  the  one  mentioned  in  the  contract 
— Northnp  y.  Sandifer,  (Ky.)  23  S.  W.  348. 

Performance  by  complainant. 

8.  Where  a  vendee  of  land  pleads  and 
proves  his  willingness  to  pay  the  entire  balance 
due,  he  is  not  re<inired,  before  obtaining  a  de- 
cree for  specific  performance,  to  make  actual 
payment,  or  tender  of  paymoit,  but  is  entitled 
to  relief,  provided  that  within  a  time  to  be 
fixed  by  tne  decree,  he  shall  pay  the  amount 
due.— Kalklosh  v.  Haney,  (Tex.  Civ.  App.)  23 
S.  W.  420. 

Si^LritaoTis  Ziquora. 

See  "Intoxicating  liquors," 

Statute  of  Frauds. 

See  "Frauds,  Statute  ot" 

Statute  of  limitations. 

See  "Limitation  of  Actions." 
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Effect,  change  of  rate  of  intweat,  aee  "Inter- 
est,"' 5-7. 

When  constraed  as  mertij  directory,  see  "Eleo- 
tiona  and  Voters,"  1. 

£Seot  on  pending  action. 

1.  Oen.  Lews  1880,  p.  48,  providing  that  a 
suit  for  damages  growing  out  of  the  suing  out 
of  a  writ  of  attachment  or  sequestration  ma; 
be  brought  in  any  county  from  which  •uch 
writ  was  issued,  or  in  any  county  in  which  such 
levy  was  made  In  whole  or  in  part,  applies  only 
to  suits  to  be  brought  after  such  act  takes  ef- 
fect, and  does  not  affect  the  venue  of  an  ac- 
tion begun  before,  but  not  tried  till  ixfter,  such 
act  went  into  effect — ^Baines  t.  Jemison,  (Tex. 
Sup.)  23  S.  W.  630. 

2.  Act  March  18,  1887,  provides  that  no 
conveyance  affecting  the  homestead  shall  be 
valid  unless  the  wife  joins  in  ezecnting  and  ac- 
knowledging it.  Act  Aprii  13,  18GK3,  declares 
that  all  such  c<Hive}'sncea  executed  since  March 
18,  1887,  which  are  deficient  because  not  exe- 
cuted and  acknowledged  in  accordance  with 
the  act  of  March  18th,  shall  be  as  valid  as 
though  such  act  had  never  been  passed.  Beld, 
that  where  a  decree  in  an  action  to  set  aside 
such  a  conveyance  for  defective  execution  and 
acknowledgment  was  rendered  before  the  pas- 
sage of  the  latter  act,  bnt  the  appeal  therefrom 
was  not  decided  till  after  its  passage,  it  was 
the  duty  of  the  appellate  court  to  decide  the 
appeal  according  to  the  latter  act,  and  not  ac- 
cording to  the  act  of  March  18th. — Sidway  ▼. 
Lawson,  (Ark.)  23  S.  W.  648. 

Amendment. 

8  Under  Const  art.  S,  |  30,  providing  that 
no  law  shall  be  amended  by  reference  to  its 
title,  the  title  of  an  act  for  the  amendment 
of  a  provision  of  the  Penal  Code  is  sufficient, 
which  contains  a  statement  of  the  article,  chap- 
ter, title,  and  name  of  the  Code  to  be  amended, 
without  naming  the  crime  to  which  the  amend- 
ment relates.— Nichols  v.  8tat&  (Tex.  Or.  App.) 
23  S.  W.  680. 

Construotion  by  executive  department. 
4.  Where  the  plain  meaning  of  an  act  is  to 
repeal  a  prior  act,  the  fact  that  the  executive 
and  administrative  officers  of  the  state  consid- 
ered the  prior  act  as  still  in  force  cannot  frus- 
trate the  object  of  the  repealing  act. — Common- 
wealth V.  Owensboro,  F.  of  R,  &  U.  R.  K.  Co., 
(KyJ  23  S.  W.  888;  Same  v.  Louisville  &  N. 
ja.  Co.,  Id.:  Same  v.  Elkton  &  G.  R.  Co.,  Id.; 
Same  v.  Mammoth  Cave  R.  Co.,  Id.;  Same  v. 
Burnslde  &  C.  R.  R.  Co.,  Id.;  Some  v.  Hodgen- 
Tille  &  E.  Ry.  Co.,  Id.;  Same  v.  Louisville 
Southern  R.  Co.,  Id.;  Same  v.  Louisville,  H.  & 
W.  R.  Co.,  Id.;  Same  v.  Ohio  Val.  Ry.  Co.,  Id.; 
Same  v.  Louisville,  St  L.  &  T.  Ry.  Co.,  Id.; 
Same  v.  Kentucky  &  I.  Bridge  Co.,  Id.;  Same  v. 
Kentucky  Midland  Ry.  Co.,  Id. ;  Same  v.  Ken- 
see  Coal  Co.,  Id.;  Same  v.  Owensboro  &  N.  R. 
Co.,  Id. 

Scope  of  act  discontinuing  court. 

6.  Const.  {  125,  which  discontinued  a  cer- 
tain court,  "as  constituted  and  organized"  un- 
'der  the  constitution  of  1850,  and  created  anoth- 
er conrt  to  succeed  it^  did  not  repeal  a  special 
act  regulating  practice  in  the  discontinued 
«oQrt,  as  the  practice  act  was  not  a  part  of 


6.  Act  Sept  14,  1886,  whldi  consUtat«M 
a  general  revenue  system,  and  which  prorid** 
for  the  taxation  of  all  property  within  ta«  ata*^ 
including  all  railroads,  except  that  ezpresvly 
exempted  in  the  act  itself,  and  which  repemlit 
all  acta  inconsistent  with  itself,  or  not  in  con- 
formity to  itself,  necessarily  repeals  Act  May 
5,  1884,  which  exempts  from  taxation  the  prop- 
erty of  all  railroads  for  five  years  after  their 
construction.—Oommonwealth  ▼.  Owensboro,  F. 
of  R.  &  G.  R.  R.  Co..  (Ky.)  23  S.  W.  8CS:  Suae 
V.  Louisville  &  N.  R.  Co.,  Id.;  Same  v.  Blkton 
&  G.  R.  Co.,  Id.;  Same  v.  Mammoth  Cmve  R. 
Co.,  Id.;  Same  v.  Bnmside  &  C.  R.  R.  Co.,  Id.; 
Same  v.  Hodgenville  &  E.  Ry.  Co.,  Id.;  Same 
V.  Louisville  Southern  R.  Co..  Id.:  Same  t.  Ijoo- 
Uville.  H.  &  W.  R.  Co.,  Id.;  Same  t.  CHii» 
Val.  Ry.  Co.,  Id.;  Same  v.  Louisville,  8t.'Ix  * 
T.  Ry.  Co.,  Id.;  Same  v.  Kentucky  A  L  Bridse 
C!o.,  Id.;  Same  v.  Kentucky  Midland  By.  Co.. 
Id.;  Same  v.  ISensee  Coal  Co.,  Id.;  Same  ▼. 
Owensboro  &  N.  R.  C!o.,  Id. 

7.  The  fact  that  the  act  of  1886  expresaljr 
enumerates  a  number  of  acts  intended  to  be 
repealed,  not  including  the  act  of  18B4,  does 
not  continue  the  latter  in  force,  in  view  of  the 
express  repeal  of  all  Inconsistent  acts  contained 
in  the  act  of  1886. — Commonwealth  v.  Owens- 
boro, F.  of  R.  &  G.  R.  R.  Co„  (Ky.)  23  S.  W. 
868:  Same  v.  Louisville  &  N.  R.  Co.,  Id.:  Same 
T.  Elkton  &  G.  R.  Co.,  Id.;  Same  v.  Mammoth 
Cave  R.  Co.,  Id.;  Same  v.  Bnrnsfde  &  G.  R.  B. 
Co.,  Id.;  Same  v.  Hodgenville  &  K.  Ry.  Col. 
Id.;  Same  v.  Louisville  Southern  R.  Co.,  Id.; 
Same  v.  LouisviUe,  H.  &  W.  R.  Co.,  Id.;  Sam* 
V.  Ohio  Val.  Ry.  Co.,  Id.;  Same  v.  Louisville. 
St  L.  &  T.  Sy.  Ca~  Id.;  Same  v.  Kentudv  4k 
I.  Bridge  Co.,  Id.;  Same  v.  Kentucky  Bfidland 
Ry.  Co.,  Id.;  Same  v.  Kensee  Goal  Co.,  Id.; 
Same  v.  Owensboro  &  N.  R.  Co..  Id. 

8.  The  fact  that  the  legislature  In  188S 
adopted  a  private  compilation  of  the  statntea, 
published  in  1887,  which  embodies  both  an  act 
of  1884  and  an  act  of  1886,  covering  the  same 
subject,  as  being  still  in  force,  does  not  coa- 
clusively  show  a  legislative  intention  to  con- 
tinue the  act  of  1884  in  force. — Commonwealth 
V.  Owensboro.  F.  of  R.  &  O.  R.  R.  Co.,  (Ky.)  23 
S.  W.  868;  Same  v.  Louisville  &  N.  R.  C!o.. 
Id.;  Same  v.  Elkton  &  0.  R.  Co.,  Id.;  Same  v. 
Mammoth  Cave  R.  Co.,  Id.;  Same  v.  Bumside 
&  C.  R.  R.  Co.,  Id.;  Same  v.  HodgenviUe  &  E. 
Ry.  Co.,  Id.;  Same  v.  Louisville  Soathem  R. 
Co.,  Id.;  Same  v.  Louisville,  H.  &  W.  R.  Cou, 
Id.;  Same  v.  Ohio  Val.  Ry.  Co.,  Id.;  Same  v. 
Louisville,  St.  L.  &  T.  Ry.  Co.,  Id.;  Same  v. 
Kentucky  &  I.  Bridge  Co.,  Id.;  Same  v.  Koi- 
tucky  Itlidland  Ry.  (}o..  Id.;  Same  v.  Kenaee 
Coal  (>>.,  Id. ;  Same  v.  Owensboro  &  N.  R.  Co., 
Id. 

Repeal  of  penal  statute — Beleaae  of  of- 
fenders. 

9.  Pen.  (Dode,  art.  16,  provides  that  the  re- 
peal of  a  penal  law,  without  substitntion  of 
other  penalty,  will  exempt  from  punishment  all 
offenders  against  the  repealed  law,  nnieas  other- 
wise declared  in  the  repealing  statute.  BeU, 
that  where,  pending  an  appeal  from  a  convic- 
tion for  violating  the  usury  law,  it  is  repealed 
without  substitution  of  penalty,  the  judgment 
will  be  reversed.— Kenyon  v.  Stat%  28  8.  W. 
101,  31  Tex.  Crim.  R.  la 
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1866.  Statute  of  Limitations   90 
lt)70,  Aug.  1.  Community  Sur- 
vivor   487 

1871,  pp.  189-193 639 

1876,  p.  968 635 

1882,  p.  35 732,738 

1883,  p.  28 597 

1883,  p.  87 928 

1887,  p.  59 427.807 

1887,  p.  88,  {  5.  Amended  by 

Laws  1889,  p.  50,  (  5. 918 

1887,  p.  88,  ({  9,  11 415 

1887,  p.  116 451 

1889,  p.  48 689 

1880,  p.  50,  (6 918 

1889,  p  56 856,858 

1389.  p.  59,  {  4 020 

1888,  p.  87 481 

1889,  p.  181 U> 

18U1,  pp.  48,44.  arts.  US?,  1400  892 
1891,  p.  44,  art  1404 411 

1891,  p.  201 924 

1893,  oh.  16 487 

1899,  p.  18,  {28 11U8 

1892.  p.  2iS,  {  89 46 

1892,  p.  26,  {5 1100 

1898,  p.  81,  «  86 596 

1892,  p.  88,  {  88 795 

1892,  p.  44 982 

1 1898,  p.  177.  »  1 630 
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See  "Ij»reeii7." 

StilpnlatioMk 

8«  "Pnetlee  in  arU  Caae^"  fi. 
Stock. 

See  "Animals;"   "Railroad  CompaniM,"  2$. 
Corporate  stodi:,  see  "Corporatlona,"  8-11. 
Sale  of  stock,  see  "Sale,"  8,  4k 

Storage. 

On  failnre  to  accept  goods,  see  "Oarriera,"  T. 

Street  Ballroada.   : 

See  "Horse  and  Street  Raflroada." 

Streets. 

See  "Mnnicipal  Corporatlona.** 

StriUng. 

Pleading,  see  "Contempt." 

Sal>poana  Dnoes  Teoum. 

See  "Witness,"  10. 

SUBBOOATZOir. 

Of  purchaser  at  void  judicial  sale,  see  "Judicial 

Sales  "  3. 
Of  surety,  'see  "Principal  and  Surety,"  4. 

To  rlghtB  of  mortgagee. 

A  foreclosure  sale  and  payment  of  the 
purchase  price,  which  fail  to  pass  the  legal  title 
to  the  land  owing  to  a  misdescription  in  the 
advertisement  and  deed,  do  not  operate  as  a 
disctiarge  of  the  debt  and  mortgage,  but  give 
the  purchaser  an  equitable  right  to  the  security 
of  the  mortgage  for  the  amount  of  the  mort- 
S*^    '''^'      ''  ^'  Mcintosh,  (Mo.  Sup.)  23 

8X7BSCBIFTION. 

To  corporate  stock,  see  "Corporations,"  8-11. 

Joint  or  several  obligation. 

I.  A  subscription  contract,  providing  that 
the  subscribers  shall  be  "liable  only  for  the 
amount  opposite  his  name,"  is  a  several  obliga- 
tion.—McFarland  V.  Lyon,  (Tex.  Civ.  App.)  23 
S.  W.  Mi4. 

8.  Where  several  persons  to  a  subscription 
each  agree  to  pay  the  amount  set  opposite  his 
name  on  condition  that  the  payee  perform  cer- 
tain acts,  the  agreement  is  several,  and  each 
may  sue  separately  for  a  breach  by  the  payee. 
— Batsell  V.  St.  Louis,  A.  &  T.  Ry.  Co.,  (Tex. 
CiT.  App.)  23  8.  W.  552. 
Aotions  on. 

8.  The  fact  that  the  subscribers  appointed 
a  committee  to  act  as  their  agent  in  carrying 
out  the  purpose  of  the  subscription  does  not 
prevent  a  subscriber  from  suing  for  a  breach 
by  the  payee.— Batsell  v.  St.  Louis,  A.  ft  T. 
Ry.  Co.,  (Tex.  Civ.  App.)  23  S.  W.  662. 


See  "Write." 
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Contracts — ^Validity. 

A  contract  made  on  Sunday,  whereby 
certain  persons  agree  to  cease  the  contest  of 
a  will,  in  conaideration  of  a  certain  snm,  is 


not  void,  since  It  Is  not  made  In  the  ooarae  of 
a  boatneas  prohibited  on  that  day  by  atatnte.— 
T»ry  V.  French.  (Tex.  Olv.  App.)  23  &  W.  911 

Supplemental  Petltioii. 

See  "Heading,"  1. 

Sorstyship. 

See  "Principal  and  Sttrety." 

Borpriae. 

See  "Continuance,"  3;  "New  Trial."  *. 

Taoklxig. 

See  "Adrerse  Possession,"  7. 

TAXATIOir. 

Of  nUlroada,  see  "Railroad  Companies,"  7,  8. 
Payment  of  taxea,  see  "Adverse  Ponsmsinn." 
11. 

Taxatde  persons  and  property. 

1.  Since  the  mineral  interest  m  land  nay 
be  severed  from  the  surface  interest  thereof 
hy  conveyance,  thereby  becoming  separate  real 
estate,  it  may  be  taxed  as  other  real  estate.— 
Stuart  V.  Commonwealth,  (Ky.)  23  a  W.  367. 

Bxeniption. 

9.  Under  Const.  1870,  art  2.  f  28.  which 
provides  that  Ote  legislature  shall  except  from 
taxation  $1,000  worth  of  personal  property  in 
the  bands  of  "each  taxpayer,''  a  married  wo- 
man is  entitled  to  snch  exemption,  thouidi  her 
husband  is  entitled  to,  and  has  been  allowed, 
the  same  exemption;  snch  exemption  being  to 
the  taxpayer,  and  not  tft  the  family.— First  Nat 
Bank  v.  City  of  Morriftown,  (Tenn.)  23  S.  W. 
976. 

8.  Where  the  situs  ei  audi  taxpaycr'a  pw- 

aonai  property  is  within  the  limits  of  a  certain 

muuicipal  corporation,  she  is  entitled  to  snch 

exemption,  though  she  resides  without  the  cor- 

I  poratfon,  unless  it  has  been  allowed  to  her  eise- 

I  where,   on  other  taxable  personal   (coperty.— 

!  First  Nat.  Bank  v.  City  of  Blorristown,  (Teon.) 

:  23  8.  W.  975, 

i  Payment. 

4.  On   an   issue   as   to  whether   one   who 
:  claimed   land   under   the  five-years  statute  nf 
;  limitations  had  paid  the  taxes  thereon,  evidence 
i  may  be  introduced  to  show  that  certain  tax  re- 
ceipts,  reciting  payment  of  the  taxea  on   an- 
other piece  of  land,   were  intended  to  be  re- 
ceipts for  taxes  paid  on  the  land  in  controversy. 
— Biymer  v.  Taylor,  (Tex.  av.  App.)  23  S.  W. 
635, 

Collection. 

5.  Where  the  machinery  provided  by  law 
for  the  collection  of  taxes  levied  by  a  county 
has  failed  because  of  the  refusal  of  the  connty 
court  to  appoint  tax  collectors,  and  the  refusal 
of  the  sheritr  to  act  in  their  behalf,  the  liens 
of  the  connty  on  property  taxed  for  the  pay- 
ment of  bonds  cannot  be  enforced  in  a  court 
of  equity  by  holders  of  the  bonds,  as  the  chan- 
cellor cannot  be  transformed  into  a  tax  col- 
lector.— Louisville  Trust  Ca  v,  Mnhlenbnrg 
County,  (Ky.)  28  S.  W.  674. 

laiabtlity  of  tax  collector. 

6.  A  special  act  empowering  a  county  to 
issue  raHroad  aid  bonds,  and  to  levy  a  tax 
therefor  on  the  same  property  as  la  subject  to 
state  revenue  taxes,  makes  the  powers  and  lia- 
bilities of  the  collector  the  same  as  those  of 
the  sheriff  in  collecting  state  taxes;  and,  since 
the  latter  is  entitled  to  credits  for  delinquents, 
exonerations,  or  removals  from  the  conn^  only 
after  these  have  been  passed  on  by  the  county 
court,  the  sinking  fund  commissioner  has  no 
power  to  allow  the  collector  other  or  larger 
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«r«diU  on  the  same  acconuts,  when  aettlinK  wUh 
lUm  for  the  railroad  tax,  and  the  eoBBtf  court'* 
anbaequent  oonfirmatkm  of  the  oommisskmer'a 
unauthorised  acts  will  not  bind  th«  conntr.— 
Hard7  t.  Logan  Oonntjr  Court,  (K.T-)  28  S,  W. 

mi. 

7.  A  tax  collector  is  not  chargeable  with  in- 
terest on  taxes  collected  and  not  paid  over  bj 
him  to  the  slnlcitig  fund  commisuoner  within 
the  time  prescribe  br  atatnte,  When  he  had 
been  requested  to  retain  them  bj  said  commis- 
sioner, with  the  sanction  of  the  county  court — 
Hardy  ▼.  Logan  County  Coort,  (Ky.)  23  S.  W. 
«01. 

8.  The  sheritTs  collection  of  taxes  that  had 
been  roported  and  allowed  him  as  deiinqaent  is 
prima  facie  shown  by  tax  receipts  signed  by 
the  sheriff  and  given  to  the  reported  delin- 
quents. Such  receipts  may  be  explained  or  re- 
butted by  the  shenfTs  books  or  or  other  evi- 
dence.—Hardy  T.  Logan  County  Court,  (Ky.) 
23  S.  W.  661. 

0.  The  rule  that,  when  the  county  court 
has  levied  a  tax  to  pay  claims  against  the 
county,  the  sheriff,  failing  to  pay  over  the  tax 
collected,  is  suable  only  by  the  creditors,  not 
by  the  county  court,  does  not  prevent  said 
court  from  suing  the  sheriff  for  a  surplus  in 
his  hands  collected  on  a  levy  that  has  turned 
out  to  be  larger  than  was  needed  for  its  spe- 
cial purpose.— Hardy  v.  Logan  County  Court, 
<Ky.l  23  S.  W.  661. 

Bale  for  nonpayment. 

10.  Under  Acts  1876,  p.  262,  authorizing  the 
<!ollector  to  levy  upon  and  seize  any  property 
of  the  taxpayer,  for  the  purpose  of  collecting 
the  taxes  due,  a  levy  and  sale  of  one  survey 
«f  land,  not  homestead  or  exempt,  may  be 
made,  in  order  to  satisfy  the  taxes  due  on  an- 
other survey.  —  Brymer  v.  Taylor,  (Tez.  Civ. 
App.)  23  S.  W.  &S. 

TEIiEaBAFH  COMPANIEB. 

Contract  to  deliver  telegram. 

1.  The  addressee  of  a  telegram.  In  antici- 
pation of  it*  receipt,  Informed  the  receiving 
agent  that  he  expected  a  message  from  his 
father,  calling  hia  mother  and  himself  to  the 
bedside  of  a  sick  brother;  and  the  agent  agreed 
to  deliver  the  message  to  a  person  residing  near 
the  telegraph  offic«!,  who  was  to  take  it  to  the 
addressee.  Beld,  that  the  agreement  of  the 
agent  was  within  the  scope  of  his  authority, 
and  constituted  a  part  of  the  contract  with  the 
telegraph  company  for  transmission  and  deliv- 
vry.— Weatem  Union  Tel.  Co.  v.  Evans,  (Tex. 
Civ.  App.)  23  S.  W.  908. 

2.  In  an  action  by  the  sender  of  a  telegram 
against  the  telegraph  company  for  delay  in  de- 
livering the  message,  the  company  was  not  in- 
jured by  an  instruction  making  its  Uabillty  de- 
pend on  delivery,  vel  non,  to  the  agreed  person, 
without  r^erence  to  the  extent  of  diligence  ex- 
erted to  effect  such  delivery,  where  the  testi- 
mony showed  no  effort  whatever  by  the  com- 
I>any  to  comply  with  agreement— Western  Un- 
ion Tel.  Co.  V.  Kvans,  (Tex.  Civ.  App.)  28  S. 
W.  998. 

Uabillty  for  negligence. 

&  A  stipulation  in  the  printed  Mank  on 
which  a  telegram  is  written,  relieviaz  the  com- 
pany from  liability  for  mistakes  or  delays  in  the 
transmission  or  delivery  where  the  message 
has  not  been  repeated,  is  void,  in  so  far  as  it 
sedcB  to  relieve  the  company  from  liability  for 
its  servants'  negligence  in  delaying  the  dravery 
of  the  message.— Western  Union  Td.  Co.  v. 
Linn,  (Tex.  Civ.  App.)  28  &  W.  886. 

4.  A  telegram  stating  that  "Orace  ia  very 
low.  Can  you  come,  and  bring  Maud?"  is  no- 
tice to  the  compaoy  of  a  rdationship  existing 
between  the  addressee  and  the  person  whose 
siekncsa  is  announced,  and  that  the  object  is  to 
afford  the  addressee  an  opportuni^  to  attend 


on  his  relative  in  her  laat  sickneaa,  or  to  be 
presMit  at  the  funeral  in  case  of  death.— West- 
em  Union  Tel.  Co.  v.  Linn,  (Tex.  Civ.  Avp.)  23 
&  W.  8B6. 
— ^  Damages. 

5.  In  an  action  against  a  telegraph  com- 
pauy  for  failure  to  promptly  deliver  a  message 
announcing  the  serious  illness  of  plaintiff's  fa- 
ther, plaintiff  testified  that  if  it  had  been  deliv- 
ered promptly  he  could  have  reached  his  fa- 
ther in  time  to  see  him  alive,  assuming  that  a 
certain  train  was  running  between  certala 
points  on  a  connecting  railroad.  On  cross-ex- 
amination he  stated  that  he  did  not  know 
whether  sncn  train  was  running  or  not  The 
evidence  of  the  train  dispatcher,  offered  by  de- 
fendant, showed  that  the  first  train  carrying 
passengers  between  such  points,  which  plaintiff 
could  have  taken,  arrived  at  the  point  nearest 
his  father's  home  after  the  latter's  death.  Hdd, 
that  it  was  error  to  submit  to  the  jury  the  issne 
as  to  whether  or  not  plaintiff  would  have  been 
able  to  reach  his  father  before  he  died.— Weat- 
em Union  Tel.  Co.  v.  Houswrigfat,  (Tex  Civ. 
App.)  23  S.  W.  824. 
Mental  anguiah. 

e.  The  sender  of  a  telegram  cannot  recov- 
er for  mental  anguish  caused  by  nonddivery 
thereof,  where  it  is  sent  in  the  name  of  anotliar 
person,  and  there  is  nothing  in  it,  or  the  cir- 
cumstances attending^  its  delivery  to  defendant 
company,  to  give  notice  of  any  interest  therein 
on  toe  part  of  the  sender,  or  to  excite  inquiry 
in  that  regard.— Western  Union  Tel.  <3o.  v. 
K«T,  (Tex.  Civ.  App.)  23  S.  W.  564. 

7.  Mental  pain  caused  by  delay  in  del'verinK 
a 'message  is  a  proper  element  of  damages;  and, 
in  an  action  by  the  addressee  against  the  com- 
pany, an  allegation  that  plaintiff  would  have 
taken  a  train  wiaUing  him  to  be  present  at  his 
sister's  funeral,  if  the  message  had  l>een  sea- 
sonably delivered.  Is  not  the  statement  of  a  re- 
salt  too  remote  and  contingent  to  support  the 
action.— Western  Union  Tel.  Co.  v.  Linn.  (Tex. 
CJiv.App.)23S.  W.  898. 

8.  Wnere  there  was  delay  in  the  transmis- 
sion of  a  message  from  jdaintiff,  addressed  to 
his  son,  summoning  him,  together  with  plain- 
tilTs  wife,  to  the  bedside  of  another  son,  and 
by  such  delay  the  wife  was  prevented  from 
reaching  her  son  before  his  death,  the  injury  to 
her  feelings  was  a  proper  element  of  damages, 
as  she  was  one  of  the  beneficiaries  of  the  tel- 
egram, and  plaintiff  sent  it,  acting  for  Ids  wife 
and  sons,  and  informed  the  sending  agent  of 
the  relationship  of  the  parties,  and  of  the  ur- 
gency of  the  message. — ^Western  Union  Tel.  Co. 
V.  Evans,  (Tex.  Civ.  App.)  23  S.  W.  998. 

— «  Bxoesaive  damages. 

9.  In  such  case  a  verdict  for  $2,5(X)  dam- 
ages will  not  be  set  amde  as  excessive. — West- 
ern Union  Tel.  Co.  v.  Evans,  (Tex.  Civ.  Aw>.) 
23  S.  W.  908. 

TENANCY  IN  COMMON. 

Estate     by     entireties,     see     "Husband     and 

Wife,"  4. 
PartiUon  deed,  see  "Partition,"  1,  2. 

Bights  inter  se. 

1.  A  tenant  in  common  has  the  right  to 
sell  marketable  timber  growing  on  the  land, 
so  long  as  be  does  not  commit  waste;  and  the 
purchaser  takes  a  good  title  as  against  the 
other  cotenants,  their  remedy  being  to  compel 
the  seller  to  account  for  the  proceeds.— Gillum 
V.  St.  Ix)uis,  A.  &  T.  Ky.  Cic,  (Tex.  Civ.  App.) 
23  S.  W.  717. 
Ouster— Ejectment  between   cotenants. 

8.  H.  and  G.  owned  land  as  tenants  ui 
common,  and  on  H.'s  death  one  of  her  four 
heirs,  toftether  with  G.,  conveyed  all  the  land 
to  plaintiff.  A  year  later  the  four  heirs  con- 
veyed to  O.  an  undivided  half  interest  in  the 
land,  and  thereafter  O.  conveyed  to  dafendaat 
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01  way  xuu  leei  wme  across  sue  lana,  suDiect 
to  plaintifF's  rights  in  the  other  nndiTided  naif 
of  such  right  of  way.  Udd,  that  hy  the  lat- 
t«e  conveyance  plaintiff  and  defendant  became 
tenants  in  common  of  the  right  of  way,  and 
that  plaintiff  was  entitled  to  maintain  eject- 
ment for  his  interest  in  the  land,  and  recover 
damages  for  rents,  if  defendant's  use  of  the 
land  was  such  as  to  preclnde  plaintiffs  nse. — 
Ohilds  ▼.  Kansas  City,  St.  J.  &  C.  B.  R.  Co., 
G*Io.  Sop.)  23  S.  W.  373. 

Adverse  possession  by  grantee  of  oo- 
tenant. 
8.  The  possession  of  land  by  grantees  In  a 
deed,  wherdn  the  grantors  describe  themselves 
as  the  "sole  hrirs"  of  the  original  owner,  is 
adverse  to  the  other  heirs  of  the  original  owner 
from  the  time  that  the  deed  is  placed  on  record, 
since  the  record  of  snch  a  deed  is  an  express 
notice  of  repudiation  of  any  cotenancy  with  the 
other  heirs.— De  Leon  t.  McMnrray,  (Tex.  CSIt. 
App.)  23  S.  W.  1038. 

Waste  by  ootenant. 

4.  Defendant,  a  cotenant,  excavated  large 
quantities  of  rock  from  the  property,  selling  a 

Ert  and  nsing  the  rest  in  the  improvement  of 
road,  and  the  excavation  and  removal  of  the 
rock  diminished  the  value  of  the  land.  Held,  to 
constitute  waste,  for  which  defendant  was  ac- 
conntabie  to  plaintiff.— Childs  v.  Kansas  City, 
St.  J.  &  C.  B.  R.  Co.,  (Mo.  Sup.)  28  8.  W.  373. 

Bights  as  to  third  persons. 

6.  In  Texas,  a  release  and  settlement  of 
damages  for  trespass  on  land  executed  b^r  one 
of  the  tenants  in  common  does  not  bind  his  co- 
tenant,  and  is  not  a  bar  to  a  suit  for  the  dam- 
ages they  have  sustained.— Gillum  v.  St.  Lonis, 
A.  A  T.  Ry.  Co.,  (Tex.  Civ.  App.)  23  S.  W.  716. 

9-  A  judgment  in  favor  of  a  tenant  in 
common  for  a  trespass  on  land  does  not  pre- 
vent his  cotenant  from  recovering  from  the 
trespasser  the  damages  he  has  sustained  by 
the  trespasa.— Oillnm  v.  St.  Lonis,  A.  &  T. 
By.  Co.,  (Tex.  Civ.  App.)  23  S.  W.  716. 

Testamentary  Capacity. 

Sea  "Will^"  1,  2. 

Theft. 

See  "Larceny." 

nme. 

Of  issuance  of  execution,  see  "Uxecntioa,"  1,  2. 

Title. 

See  "Quieting  TlUe." 

Color  of,  see  "Adverse  Possession,"  8,  0. 

TOUTS. 

See,  also,  "Death  by  Wrongful  Act;"  "Deceit;" 
"Forcible  Entry  and  Detainer;"  "Fraud;" 
"Libel  and  Slander;"  "Negligence;"  "Tres- 
pass;"   "Trover  and  Conversion." 

Measnre  of  damages,  see  "Damages,"  lC-25. 

Of  servant,  liability  of  master,  see  "Master  and 
Servant,*'  5-10. 

Release  of  joint  tort  feasor,  see  "Release  and 
Discharge,^'  2. 

What  are — Action  against  oarrler. 

A  complaint  alleged  that  plaintiff  and  his 
family  were  passengers  on  defendants'  railroad; 
tliat  defendants  disregarded  their  contract  of 
carriage,  and  refused  to  stop  at  th«r  destination; 
that  plaintiff  requested  the  conductor  half  a  mile 
beyond  such  destination  to  stop,  and  allow  them 
to  debark,  which  he  refused  to  do,  nsing  insult- 
ing language;  and  that  by  violation  of  the  con- 


raoie  as  ]oUing  acaoos  m  tort  and  on  cuaumct. 
— Fordyoe  v.  Nix,  (Ark.)  28  8.  W.  967. 

Town*. 

See  "Connties;"  "Highways;"   "MonteipiJ  Cor- 
porations;" ■  "Sdiools  and  Schwri  Districts." 

TBADE-UASKS  AEn>  TBASB- 
NAMES. 

What  will  be  protected. 

1.  The  words  "Liver  Medicine,"  btiag 
purely  descriptive  cannot  be  appropriated  as  a 
trade-mark.— <).  F.  Simmons  Medicine  Co.  v. 
Mansfield  Drug  Co.,  (Tenn.)  23  S.  W.  165. 

ts.  The  name  "Simmons"  cannot  be  appro- 
priated as  a  trade-mark,  wheu  it  has  become 
merely  descriptive  of  medicine  prepared  nnder 
the  formula  of  a  Dr.  Simmons,  and  Is  nsed  by 
many  people  in  connection  with  snch  medidneo. 
— C.  F.  Simmons  Medicine  Co.  v.  Mansfield 
Drug  Co.,  (Tenn.)  28  a  W.  165. 

Effect    of    misrepreseatatioDB    by 

onrner. 

8.  A  trade-mark  will  not  be  protected  if 
the  owner  has  knowingly  misrepresented  tlie 
article  to  the  public,  and  it  is  immaterial  tbst 
the  adverse  party  fails  to  allege  such  misrep- 
resentations.--C.  F.  Simmons  Medicine  Co.  v. 
Mansfield  Drug  C!o.,  (Tenn.)  23  S.  W.  165l 

t.  The  fact  that  in  one  year,  eight  years 
before  bringing  suit,  and  forty  years  after  the 
business  was  established,  complainant  issned  a 
circular  misrepresenting  the  character  of  the 
article  sold  by  him,  will  not  prevent  his  obtain- 
ing relief  against  infringement  of  the  trade- 
mark or  trade  name  home  by  snch  artide. — C. 
F.  Stanmons  Medicine  Co.  t.  Mansfield  Dmg 
C!o.,  (Tenn.)  28  S.  W.  165. 

6.  The  fact  that  complainant  falsely  stated 
on  his  packages  that  the  trnde-mark  was  regis- 
tered Tvovember  11,  1843,  will  not  deprive  him 
of  his  right  to  protection  from  infringement, 
when  he  in  fact  on  that  date  filed  the  name  of 
the  article  as  a  book  title  under  the  copyright 
law,  and  since  the  public  could  not  have  been 
deceived  by  such  statement,  there  being  no 
provision  for  registering  trade-marks  at  that 
early  date. — C.  F.  Simmons  Medicine  Ce.  r. 
Mansfield  Drug  Co.,  (Tenn.)  23  S.  W.  166. 

6.  Innocent  misrepresentations  are  not 
ground  for  refusing  complainant  relief.— C  F. 
Simmons  Medicine  Co.  v.  Mansfield  Drag  Co., 
(Tenn.)  23  S.  W.  165. 

Infringement — Injunction. 

7.  Where  it  appears  that  defendant  put  on 
the  market  packages  of  medicine  labeled  "Dr. 
M.  A.  Simmons'  Liver  Medicine,"  in  paekases 
so  substantially  similar  to  those  in  wmdi  eoai- 
plainant's  "Simmons'  Liver  Medicine"  had 
been  previously  sold  as  to  deceive  the  public, 
and  tnat  this  was  done  with  the  purpose  «f 
selling  It  in  place  of  complainant's  medicine, 
the  latter  is  entitled  to  an  injunction  to  re- 
8tr:iin  the  use  of  snch  labels  and  paekaces  1^ 
defendant.— C.  F.  Simmons  Medicine  Co.  t. 
Mansfield  Drug  Co.,  (Tenn.)  28  8.  W.  165. 

Action  for  infringement. 

8.  The  ttuct  that  drfendant  put  his  pack- 
ages on  the  market,  in  viiriation  oJF  plaintiff's 
trade-mark,  a  year  before  complaioant  iled  his 
bill  to  restrain  snch  competition,  does  not  de- 
prive compllunant  of  his  right  to  an  aooounting. 
— C.  F.  Simmms  Medicine  Ca  t.  M*mdt«M 
Drug  0>.,  (Tenn.)  23  &  W.  166. 

TRESPASS. 

Leased  land,  who  may  sue,  see  "Landlord  and 
Tenant,"  1,  2. 
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Who  may  maintain  action— Title. 

L  Wbeo  plaintiff,  holding  under  color  of 
title,  falls  to  proT«  advene  possesaion  for  the 
statutory  period  either  l>efore  or  after  an  in- 
terval dnrins  which  the  land  waa  entirely  un- 
occupied, though  hia  poaseaaion  was  adverse 
both  before  and  after  said  interval,  his  title  to 
maintain  trespass  (ails.  —  Zeitinger  v.  Hack- 
worth,  (Afo.  Sup.)  28  &  W.  763. 

What  amounts  to. 

3.  A  judgment  creditor  is  bonnd  by  the 
acts  of  an  officer  in  levying  execution  under  the 
lastructiocs  of  the  attorneys  who  obtained  tlie 
Judgment,  and  who  had  ebaive  of  its  collection. 
—Richardson  v^  Jaalcofsky<  (fez.  Civ.  App.)  23 
S.  W.  815. 
Defenses. 

3.  An  oral  contract  by  the  owner  of  land 
for  the  sale  thereof  to  one  not  in  posseseion 
i^ves  the  latter  no  right  as  against  one  In  ac- 
tual possession,  and  is  no  defenae  in  an  action 
for  trespass  thereon. — Beaumont  Lumber  Ca  ▼. 
BalUrd,  (Tex.  Civ.  App.)  23  S.  W.  920. 

4.  In  a  suit  for  breaking  plaintifTs  inclosure 
and  carrying  away  property  for  the  use  of  the 
wrttngdoer  the  latter  cannot  introduce  evidence 
to  show  that  title  was  in  a  thirdperaon.— Beau- 
mont liumber  Ga  t.  Ballard,  (I%z.  Olv.  App.) 

23  &  w.  aao. 

Pleading  and  proof 

6.  In  an  action  for  trespass,  where  the  an- 
swer alleges  the  premises  to  be  a  highway, 
without  stating  how  they  became  so,  defendants 
are  not  restricted  to  showing  that  the  road  was 
established  by  proceedings  in  the  county  com- 
missioners' court,  but  may  show  aa  establish- 
ment by  grant,  preacription,  dedication,  or  in 
any  otiier  lawful  way;  and  a  special  exception 
to  the  an-swer,  on  the  ground  that  certain  pro- 
ceedings in  the  county  commissioners'  court, 
not  referred  to  in  the  answer,  were  invalid, 
should  be  overruled.  —  Vogt  v,  Baxar  County, 
(Tex.  Civ.  App.)  23  8.  W.  1044. 
Damages. 

0.  In  an  action  for  trespass  on  land  in  the 
possession  of,  but  not  bi'louijing  bo,  plaintifL  be 
cannot  recover  for  damage  committed  on  land 
onfsidp  of  his  inclosure.— Bpaumont  Liumber 
Co.  V.  BaUard.  (Tex.  Civ.  App.)  23  8.  W.  920. 

TBESPASS  TO  TRY  TITLa. 

See,  also,  "Ejectment;"   "(^uieUng  TiU&" 

Title  to  maintain. 

1.  In  trespass  to  try  title  to  school  land 
claimed  by  plaintiffs  by  virtue  of  an  assignment 
from  a  purchaser  from  the  land  board  and  pos- 
session thereof,  defendant  being  a  mwe  tres- 
passer, it  is  not  error  to  charge  the  jury  to 
find  for  plaintiff  if  she  was  in  actual  possea- 
sion  and  defendant  entered  and  took  posses- 
sion, but  to  find  for  defendant  if  such  possessicm 
had  been  abandoned,  thus  restricting  the  issue 
to  that  of  possession;  since,  as  against  a  tres- 
passer, prior  possession  of  one  claiming  under 
a  purchase  from  the  state,  whether  valid  or 
not.  .is  sufficient  ground  for  ejectment. — Gray 
V.  Thompson,  (Tex.  Civ.  App.)  23  S.  W.  926. 

a.  Trespass  to  try  title  or  an  action  to  re- 
move a  cloud  from  title  may  be  maintained  in 
the  district  courts  of  Texss  by  the  holder  of 
the  equitable  title  to  land.— Sloan  v.  Thompson, 
(Tex.  C!iv.  App.)  23  S.  \V.  613. 

8.  Trespass  to  try  title  may  be  maintained 
as  well  on  an  equitable  as  a  leeral  title.— Oar- 
rett  V.  Lyle,  (Tex.  Civ.  App.)  23  S.  W.  715. 

4.  In  tresiMss  to  try  title  ngainst  a  corpo- 
ration to  part  of  the  land  which  wns  included 
iu  a  deed  of  the  corporation's  president,  and 
which  was  purchased  from  the  grantee  therein, 
V.238.W.— 77 


payment  tor  tn«  lana  tue  note  oi  a  tnira  per- 
son, and  thereby  waiving  the  vendor's  lien, 
where  the  corporation,  by  cross  bill,  asks  for  a 
cancellation  of  the  deed,  but  does  not  offer  to 
pay  plaiutiff  a  proportionate  part  of  the  money 
received  from  the  grantee  of  the  president.  23 
S.  W.  118,  reversed.— Franco-Texan  Land  Co. 
V.  McCormick,  (Tex.  Sup.)  23  S.  W.  12a 

5.  A  conveyance  by  plaintiff  of  his  interefit 
in  the  land,  during  the  pendency  of  the  action, 
wfll  not  defeat  recovery  by  him,  and  his  gran- 
tees need  not  be  made  parties.— Bailey  v.  liws. 
(Tex.  av.  App.)  23  S.  W.  20. 

6.  In  trespasa  to  try  title,  where  plaintiff 
admits  that  the  legal  title  is  in  defendant,  but 
avers  that  it  is  founded  on  fraudulent  convey- 
ances, he  cannot  rest  his  case  on  proof  of  title 
in  himself,  but  must  establish  the  invalidity  of 
defendant's  title.— Bosse  v.  CadwaOader,  (Tex. 
Civ.  App.)  23  S.  W.  260. 

By  tenant  in  posseseion. 

7  A  tenant  in  possession  under  a  lease 
may  maintain  trespass  to  try  title  against  one 
who  makes  an  unauthorized  entry  on  the  leased 
land.— Holland  v.  City  of  San  Antonio,  (Tex. 
Civ.  Ann.)  "23  S.  W.  766. 

8.  The  riRht  of  the  tenant  to  maintain  tres- 
pass to  try  title  against  one  who  makes  an  un- 
anthorised  entry  on  the  leased  land  cannot  be  de- 
feated by  a  deed  given  by  the  lessor  to  the  tres- 
passer after  the  tenant  has  brouj^t  action. — 
Holland  v.  City  of  San  Antonio,  (Tex  Civ. 
App.)  23  a.  W.  766. 

Common  source  of  title. 

9.  Rev.  St.  art.  4802,  jnovidfaig  that  in  tres- 
pasa to  try  title  plaintiff  may  snow  common 
source  of  title  by  c«tified  copies  of  deeds,  and 
such  deeds  shall  not  be  evidence  of  title  for  de- 
fendant unless  offered  by  him,  does  not  chai^ 
the  effect  of  original  deeds  when  offered  as  evi- 
danoe  of  common  title.— Bosse  v.  Oadwallada*. 
(Tex.  Civ.  App.)  28  S.  W.  260. 
Defenses. 

10  Where  the  holders  of  the  equitable  title 
to  land  seek  a  recovery  against  trespassers 
without  color  of  title  and  with  no  connection 
with  the  legal  title  and  with  no  evidence  of 
possession,  a  defense  of  a  stale  demand  is  un- 
availing.—Edwarda  V.  Gill,  (Tex.  (Sv.  App.)  23 
&  Wr742. 

Outstanding  title. 

IL  In  trespass  to  try  title  defendants  can- 
not defeat  recovery  by  showing  an  outstanding 
titie  with  which  they  do  not  connect,,  nnless 
such  title  is  the  superior  legal  title;  and,  where 
the  evidence  leaves  it  uncertain  whether  the 
outstanding  titie  ia  legal  or-  equitable,  a  judg- 
ment for  defendant  will  be  reversed. — Meyer 
T.  Hale,  (Tex.  CSv.  App.)  23  S.  W.  990. 

I  Pleading  and  proof. 

18.  Parties  In  trespass  to  try  title  in  order 
to  establish  title  need  not  ^o  back  of  a  former 
judgment  in  partition  which  is  the  common 
source  thouirh  they  may  have  pleaded  a  chain  of 
title  extending  further  back.— Bailey  v.  Laws, 
(Tex.  Civ.  App.)  23  S.  W.  20. 

13.  in  trespass  to  try  title,  where  defendant 
claims  under  a  void  execution  sale,  he  cannot 
invoke  the  right  of  subrogation,  because  of 
having  extinguished  an  existing  lien,  without 
pleading  such  fact  specially.— Crow  v.  Fiddler, 
(Tex.  (Jiv.  App.)  23  S.  W.  17. 

Evidenoe. 

14.  In  trespaas  to  try  title  by  the  heirs  of 
one  S.,  plaintiffs,  to  show  title  in  themselves, 
may  introduce  in  evidence  a  deed  of  the  prop- 
erty in  dispute,  made  to  one  of  them,  which 
recited  that  it  was  made  in  consideration  of 
the  conveyance  of  certain  claims  against  the 
state  belonging  to  the  heirs  of  S.— Roemer  t. 
Shackelford,  (Tex.  Civ.  App.)  23  8.  W.  87. 
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ford,  (Tex.  Civ.  App.)  23  S.  W.  87. 

ETidence— Sufficiency. 

IS.  In  trespass  to  trj  title  by  the  heirs  of 
P.  asHlnst  one  in  possesaion  under  a  deed 
from  the  heirs  of  W.,  it  appeared  that  in  1839 
P.,  being  the  owner  in  common  with  his  wife, 
pave  H.  power  of  attorney  to  sell  and  convey 
the  land:  that  in  1844  H.  conveyed  the  land  to 
W.  by  deed,  the  certificate  of  acknowledgment 
to  which  reciting  facts  showing  that  the  con- 
sideration therefor  inured  to  H.  persoually,  and 
not  to  P.;  that  such  deed  was  recorded  by  H. 
iu  1A50,  and  that  W.  paid  the  taxes  from  1846 
ro  18.50,  at  least;  that  in  1886  W.'s  heira  con- 
veyed the  land  to  defendant.  The  evidence 
Nhowed  that  P.  died  in  1860,  and  his  wife  in 
1800;  that  in  1850  plainUffs  removed  with 
tlieir  mother  from  the  county  In  which  the 
land  was  Bitnnte<1,  and  have  never  paid  taxes 
on,  nor  asserted  any  claim  to,  the  land,  until 
]8t)l,  when  suit  was  brought.  BM,  that  the 
circuinHtances,  in  view  of  the  gi'eat  lapse  of 
lime,  justified  the  court  iu  holding  that  the 
deed  to  W.  pas8e<l  the  title,  notwithstanding 
the  defective  acknowledgment.  —  Palmer  v. 
Texas  Tram  &  Lumber  Co.,  (Tex.  Civ.  App.) 
•iT  S.  W.  38. 

Damages. 

17.  In  trespass  to  try  title  against  one  who 
makes  an  unauthorized  entry  on  the  leased 
land,  the  tenant  may  recover  the  actual  dam- 
ages sustained  by  him  on  account  of  the  unau- 
thorized entry. — ^Holland  v.  City  of  San  Anto- 
nio, (Tex.  Civ.  App.)  23  S.  W.  756. 

A.Uowaiice  for  ImproTements. 

IS.  In  trespass  to  try  title,  defendant  may 
be  allowed  for  improvements  made  by  him  while 
it  possessor  in  gooid  faith,  he  having  held  a  deed 
from  the  tax  collector  purimrting  to  convey 
I  he  land  for  taxes  due  by  the  unknown  owner. 
—Franklin  v.  Campbell,  (Tex.  Civ.  App.)  23  S. 
W.  1003. 

Adjudging  lands  to  defendant — Plead- 
ings to  sustain. 

19.  In  trespass  to  try  title,  where  plaintiffs 
set  up  title  under  an  execution  sale,  and  attack 
defendants'  title  as  being  a  fraudulent  convey- 
ance by  the  judgment  debtor,  an  answer  deny- 
ing these  averments,  and  alleging  the  transfer 
to  be  bona  fido,  and  praying  that  the  sheriff's 
deed  to  plaiutifFs  be  canceled  as  a  cloud  on  de- 
fendants title,  warrants  a  decree  adjudging  the 
land  to  defendants,  thoueh  it  is  not  described  in 
the  answer. — Willis  v.  Nichols,  (Tex.  Civ.  App.) 
23  S.  W.  1025. 

Disclaimer — Judgment  and  costs. 

20.  Where  defendant  disclaims  a  portion  of 
the  land  sued  for,  but  remains  in  possession  of 
part  of  the  land  disclaimed,  plaintiff  is  entitled 
to  recover  the  disclniintHl  land,  and  to  hare 
indginont  for  costs. — Willburn  t.  Tow,  CTex. 
Civ.  App.)  23  S.  W.  8o3. 

TRIAL. 

See,  also,  "Appeal;"  "Appearance;"  "Continu- 
ance;" "Evidence;"  "Judgment;"  ".Turv;" 
"New  Trial;"  "Pleading;"  "I'ractice  in  Civil 
Ca.sps;"    "Witness." 

Instructions,  credibility  of  witness,  see  "Wit- 
ness," 4-C. 

Reception  of  evidence. 

1.  Where  the  trial  judge  permits  a  writ- 
ten contract  to  be  read  to  the  jury,  subject  to 
a  chars;e  to  be  given,  and  be  gives  no  charge 
in  reference  to  It,  the  contract  is  in  evidence; 
and  an  assignment  of  error  to  the  alleged  re- 
fusal of  the  court  to  admit  it  in  evidence  is  not 
well  taken. — International  BKIg.  &  Loan  Ass'n 
T.  Fortassain,  (Ti'X.  Civ.  App.)  23  S.  W.  496. 


special  answer.  The  witness  was  taken  sud- 
denly ill  and  had  to  leave  court,  and,  defend- 
ant's counsel  bong  unable  to  say  when  be 
would  be  able  to  testify,  the  court  refaaed  » 
postponement.  Two  hours  later,  after  plaio- 
tifTs  counsel  had  made  his  opening  argument. 
the  witness  was  again  tendered,  bnt  the  oourt 
refused  to  hear  him.  HM,  that  defendant  had 
shown  due  diligence  in  producing  the  witneait. 
and  the  court  should  have  allowed  it  owortnai- 
ty  to  supply  the  proof,  under  Sayles'  Civil  St. 
art.  1298,  empowering  the  court  at  its  discre- 
tion, at  any  time  before  conclusion  of  argu- 
ment, where  necessary  to  justice,  to  allow  a 
party  to  supply  an  omissiMi  in  the  teetimony- 
on  such  terms  as  It  may  prescribe. — Ft.  'Worth 
&  D.  G.  R.V.  Co.  V.  Johnston,  (Tex.  Civ.  App.) 
23  S.  W.  827.  ^^ 

Excluding   witnesses    from     oourt 

room. 
8.  It  is  not  an  abuse  of  discretion  for  the 
trial  judge  to  deny  a  motion  by  plaintiff  to  ex- 
clude two  of  his  witnesses  from  the  court  room 
while  the  others  are  testifying,  where  sndi  wit- 
'  nesses  are  defendants  to  the  action. — Willis  t. 
I  Nichols,  (Tex.  Civ.  App.)  23  S.  W.  1025. 

Bight  to  benefit  of  evidence  offered  try 
I     adverse  party. 

I  4.  Original  deeds  offered  by  plaintiff  in  tres- 
i  pass  to  try  title  to  show  common  source  of  title 
I  arc  evidence  of  title  in  defendant,  thoogfa  not 
!  offered  by  him.— Boese  v.  Cadwallader,  (Tex. 
,  Civ.  App.)  23  S.  W.  260. 

i  Objections  to  evidence. 

8.  Where  testimony  is  admitted  in  connec- 
tion with  inadmissible  testimony  by  the  same 
witness,  and  the  objection  is  made  to  the  evi- 
dence as  a  whole,  error  cannot  be  predicated  od 
the  action  of  the  court  in  overruling  snch  objec- 
tion.—Fant  V.  WUlis,  (Tex.  CSv.  App.)  23  8.  W. 
09. 

6.  An  objection  to  the  acknowledgment  of 
a  deed  sought  to  be  introduced  in  evidence,  on 
the  ,^round  that  it  "was  not  acknowledged  as 
reqmred  by  law,"  is  too  general.- Leon  &  H. 
Blum  Land  Co.  v.  Dunlap,  (Tex.  Civ.  App.)  23 
S.  W.  473. 

7.  Where  a  statement  of  facts  was  agreed 
on  by  the  parties,  and  when  offered  on  trial  de- 
fendant objected  to  it  as  an  entirety,  the  ob- 
jections not  showing  the  particular  parts  deem- 
ed objectionable,  the  action  of  the  trial  court 
in  overruling  the  objections  will  not  be  re- 
viewed on  appeal. — Rio  Grande  R.  Co.  v.  Cross, 
(Tex.  Civ.  Ai)p.)  23  S.  W.  529;  Id.  1004;  Same 
V.  Mnnoz'  Successors,  Id.  531;  Same  y.  Petii- 
pain.  Id. 

8.  Where  evidence  is  properly  admitted  un- 
der the  pleadings,  but  is  not  relevant  to  the  ig- 
snes  submitted  to  the  jury,  parties  fearing  that 
the  findings  may  be  affected  by  such  testimony 
should  ask  that  the  jury  be  directed  to  disrv- 
gard  it.— Blum  v.  Jones,  (Tex.  Civ.  Apa.)  23 
S.  W.  844. 

Arguments. 

9.  In  an  action  for  balance  due  plaintiff 
from  defendant  for  services  as  station  ag<pnt. 
defendant  reconvened  for  loss  caused  by  idain- 
tilTs  negligent  management,  and  showed  that, 
when  discharged,  plaintiff  was  short  a  large 
sum  in  his  accounts.  Plaintiff's  counsel,  in 
<-losing,  accused  defendant  of  hounding  and  pa>- 
secutiiv?  plaintiff,  and  being  determined  to 
"down  him,"  and  added  tliat  plaintiff  had  been 
Iriml  and  acquitted  by  a  jury,  yet  defendant 
still  kept  following  him  up  in  the  courts.  Held 
I)r<>jndicial,  not  only  as  tending  to  rouse  pas- 
siou,  but  as  importing  the  matter  of  plaintiff's 
prosecution  and  acquittal,  whidi  was  forngn 
to  the  record,  and  damaging  to  defendant.— Ft. 
Worth  &  D.  C.  Ry.  Co.  t.  Johnson,  (Tex. 
Civ.  App.)  28  S.  W.  826. 
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10.  In  an  action  for  Rervicea,  plaintifrs  coon- 
pel  in  argnment  said,  without  rebuke,  and 
against  objection,  that  defendant  had  tried  to 
aqaeese  the  farmers  on  the  price  of  wheat 
bought,  and  cheated  them  by  false  weights, 
and  was  trying  to  swindle  plaintiff  ont  of  his 
earnings;  and  that  E,,  defendant's  president, 
should  be  tanght  that  snch  practices  would  not 
be  tolerated  by  an  honest  jury.  The  eridence 
was  conflicting,  and  E.'s  testimony  had  to  be 
brolcen  down  to  secure  a  Terdict  for  plaintiff. 
The  only  eyidence  to  support  the  language  was 
testimony  that  a  witness  liad  heard  complaini 
of  ritort  weights.    Hdd  ground  for  rererslng  s 

Judgment  for  plaintiff.— Wichita  Valley  Mill  A 
Slevator  Oo.  v.  Hobbs,  (Tex.  Civ.  App.)  28  S 
W.  023. 

11.  In  an  action  against  a  corporation,  state 
ments  by  counsel  in  argument,  and  without  eri- 
dence to  support  them,  that  defendant  had  swin- 
dled people,  etc,  were  not  Jnstified  by  a  state- 
ment of  defendant's  counsel  that  the  whole 
ease  was  bolstered  up  by  defendant's  discharged 
employes,  some  of  plaintiff's  witnesses  having 
tai  fact  been  discharged  employes. — Wichita  Val- 
ley Mill  &  Elevator  Co.  y.  Hobbs,  (Tex.  Cir. 
App.)  23  S.  W.  923. 

19.  In  an  action  against  a  water  company 
for  damages  from  a  failure  to  supply  anffident 
water  to  operate  plaintiff's  machinery,  pursu- 
ant to  contract,  in  his  dosing  argument  plain- 
tiff's counsel  remarked  that  "I  have  not  told 
yon  of  the  great  privileges  the  dty  has  given 
It,  [defendant.]  I  have  not  said  anything  about 
its  not  Imving  an  effective  hydrant  in  ttiis  whole 
dty.  I  have  not  told  you  that  this  corporation 
has  a  place  up  here  on  the  street  where  it  re- 
tails water  bv  the  band."  Tliis  being  except- 
ed to,  counsel  remarked  that  he  Imew  it  was  a 
tender  spot  he  had  touched,  and  that  there 
were  many  other  sore  spots;  that  he  "expectod 
the  galled  jade  to  wince  when  its  wethers  were 
sore/'  UcUI,  that  the  failure  of  the  court  to 
reprimand  counsel  for  the  remarks,  and  in- 
struct the  Jury  to  disregard  the  same,  was  re- 
versible error. — Houston  Waterworks  Co.  v. 
Harris,  (Tex.  Civ.  App.)  23  S.  W.  46. 

18.  Where,  in  an  action  on  an  acddent  inanr- 
ance  policy,  the  only  issue  of  fact  is  the  denial 
by  defendant  that  the  accident  canxing  death 
happmed  as  alleged  by  plaintiff,  the  fact  that 
the  oonrt  had  overruled  a  demurrer  to  the  peti- 
tion, thus  dedding  the  case  in  favor  of  plaintiff 
if  tne  acddent  occurred  as  alleged,  does  not 
entitle  defendant's  counsel  to  the  dosing  argu- 
ment—American Ace.  Oo.  T.  Reigart,  (Ky.)  23 
S.  W.  191. 

14.  In  an  action  against  a  railroad  company 
for  personal  injuries,  a  remark  of  oonnsel  to 
the  jury  that  defendant  was  a  corporation, 
which  had  neither  soul  nor  feeling,  and  could 
be  reached  only  through  its  pocket,  is  not 
ground  for  reversing  the  denial  of  a  new  trial 
where  the  amount  of  the  verdict  is  not  com- 
plained of,  and  it  cannot  be  said  from  the  rec- 
ord tliat  the  remark  probably  influenced  the 
jury  to  defendant's  prejudice. — ^Texas  &  P.  Ry. 
Co.  V.  Raney,  (Tex.  Civ.  Aw?.)  23  S.  W.  340. 

16.  In  an  action  against  a  railroad  com- 
pany, it  is  improper  for  counsd  to  say  in  argu- 
ment to  the  jnry:  "This  railroad  la  a  monster, 
wealthy  and  powerful,  more  powerful  than 
any  individual  in  the  state,  and  is  not  on 
equality  with  any  private  citizen." — Galvesfon, 
H.  A  S.  A.  Ry.  Co.  v.  Siicgman,  (Tex.  Civ. 
App.)  23  S.  W.  29a 

IB.  In  an  action  for  injuries  recdvcd  by 
collision  with  a  train  at  a  highway  crossing, 
the  complaint  having  alleged  negligence  on 
the  part  of  the  trainmen,  and  none  of  these 
having  testified  that  an^  effort  was  made  to 
stop  the  train  after  plaintiff  was  seen,  plain- 
tllTs  counsel  could  properly  insist  to  the  jnry 
tliat  no  effort  was  made  for  that  purpose. — 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Dnelm,  (Tex. 
Civ.  App.)  23  S.  W.  696. 

17.  In  an  action  against  a  railroad  company 
for  personal  injnries,  plaintiff's  counsel  said  to 


the  jnry:  "And  we  know  •  *  •  that  corpora- 
tions have  no  sonls,  and  therefore,  I  say,  no 
consciences,  and  there  is  no  wqy  to  make  these 
big  corporations  respect  the  rights  of  these  lit- 
tle defendants  except  by  making  them  pay  for 
it"  Defendant  objected,  and  the  court  re- 
proved the  counsel,  who  nevertheless  repeated 
the  remark.  The  conrt  again  stopped  him,  and 
instructed  the  jury  not  to  heed  the  argument, 
and  counsel  told  the  jury  that  he  would  quit, 
and  let  them  render  a  verdict  to  suit  the  judge. 
The  verdict  was  for  one-third  of  the  amount 
sued  for.  HM  not  ground  for  reversal. — G-al- 
veston,  H.  &  S.  A  Ry.  Oo.  ▼.  Dudm,  (Tex. 
Civ.  Am>.)  23  S.  W.  596. 

18.  The  fact  that  the  trial  judge  permitted 
defendant  who  personally  conducted  his  own 
defense,  to  go  into  facts  in  his  address  to  the 
jury  that  were  not  in  evidence,  is  harmless  er- 
ror, where  the  evidence  is  insufficient  to  sui>- 

Sort   plaintiff's   cause  of  action.  —  Johnson   v. 
ohnson,  (Tex.  dv.  App.)  23  S.  W.  1022. 

Instructions. 

19.  Where,  in  an  action  by  a  landlord  against 
Us  tenant  for  damages  for  permitting  his  stock 
to  injure  fruit  trees  on  the  leased  premises, 
the  court  charges  that  if  defendant  "carelessly 
or  knowingly  permitted"  stock  to  injure  such 
trees,  he  is  liable,  etc.,  it  is  not  necessary  for 
the  court  to  define  the  word  "carelessly"  to  the 
jury.— Warder  v.  Henry,  (Mo.  Sup.)  28  S.  W. 
776. 

30.  Rev.  St  1889,  i  2188.  providing  that  the 
court  may  instruct  uie  jury  "when  the  evi- 
dence is  conduded,  and  before  the  case  is 
argued,"  does  not  prevent  the  giving  of  instruc- 
tions after  the  annment  of  the  case  by  coun- 
sel.—Boggess  V.  Metropolitan  St  Ry.  Oo.,  (Mo. 
Sup.)  23  S.  W.  159. 

21.  An  instruction  in  a  dvll  action  requiring 
facts  to  be  "condusively"  shown  is  erroneous.— 
Greathouse  v.  Moore,  (Tex.  Civ.  App.)  23  S.  W. 
226. 

32.  'Where  the  complaint  in  an  action  to  set 
aside  deeds  to  defendant  on  the  ground  that 
they  were  made  to  defrand  the  grantor's  cred- 
itors also  alleged  that  the  deeds  were  intended 
as  mortgages,  and  asked  appropriate  relief  in 
case  such  should  be  found  to  be  the  fact,  and 
evidence  is  adduced  in  support  thereof,  it  is 
error  for  the  court  to  refuse  to  charge  on  the 
hyjiothesis. — Weiss  v.  Dittman,  (Tex.  Civ.  App.) 
2S  S.  W.  229. 

25.  It  is  error  to  diarge  the  jnry  tliat  they 
may  considar  certain  evidence  for  certain  pur- 
poses, or  in  proof  of  certain  issues,  since  the 
admission  of  the  evidence  is  an  intimation  to 
them  that  they  may  consider  it  as  a  part  of 
the  whole  testimony,  and  a  special  charge  upon 
it  gives  it  undue  emphasis,  and  is  in  the  nature 
of  argument  —  Hnrlbnt  v.  Boaz,  (Tex.  Civ. 
App.)  23  S.  W.  446. 

34.  An  agreement  between  the  parties  to 
submit  a  case  without  a  charee  necessarily 
waives  an  instruction  to  separate  the  findings 
of  actual  and  exemplary  damages,  and  neither 
party  can  complain  of  the  jury's  failure  so  to 
do.— Claunch  v.  Osborn,  (Tex.  Civ.  App.)  23  S. 
W.  937. 

26.  It  was  error  for  the  conrt  to  submit  the 
issue  concerning  estoppel,  though  embodying  a 
correct  pn^wsition  of  law,  after  having  directed 
the  jury  not  to  consider  the  plea  of  estoppel  for 
want  of  sufficient  evidence  to  sustain  it,  since 
snch  charges  were  contradictory,  and  tended  to 
mislead.— Chamberlain  T.  Showalter,  (Tex.  Civ. 
App.)  23  S.  W.  1017. 

26.  Plaintiff's  decedent,  an  employe  of  de- 
fendant railroad  company,  was,  while  standing 
on  the  track,  struck  and  killed  by  defendant's 
engine.  Held,  that  an  instruction  ^ven  at  plain- 
tiff's request,  which  leaves  to  the  ]ury  the  ques- 
tion whether  defendant's  rules  required  the 
whistle  to  be  sounded  as  trains  approached  the 
place  where  decedent  was  killed,  is  not  inconsis- 
tent with  an  instruction  given  at  defendant's  re- 
quest that  no  rule  was  read  in  evidence  requir- 
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\us  the  wbiRtle  to  be  sounded  mi  appioaoliing 
the  plofo  of  the  accident,  there  being  evidence 
that  the  rules  at  defendant  required  tne  whistle 
to  be  sounded  on  approaching  obscure"  curvea, 
and  that  the  curve  at  the  place  of  the  accident 
was  wrthin  the  designation  "obscure." — Church 
T.  Chicago  &  A.  R.  Co.,  (Mo.  Sup.)  23  a  W. 
1056. 

27.  In  an  action  for  services  rendered  in  tak- 
ing charge  of  the  farm. of  his  father  under  an  al- 
leged memorandum  under  whidi  defendant  was 
to  have  one-half  of  the  rental  value  of  the  farm, 
and  pliiutlS  was  to  board  defendant  and  wife, 
defeutlaut  filed  a  counterclaim  for  mouevs  ad- 
vanced and  stock  sold  to  plaintiff.  Bela,  that 
an  instruction  to  find  for  defendant  "on  his 
counterclaim"  for  such  balance  as  might  be 
found  due  after  deducting  anything  doe  plaintiff 
was  not  mleleading  as  including  debts  paid  by 
tiie  father  several  years  previourir,  and  inci- 
d«itally  referred  to  in  evidence.— Elliott  ▼.  BU- 
Ifott,  (kj.)  23  S.  W.  216. 

28.  Where  the  issue  is  as  to  whether  a 
person  was  agent  for  defendant  for  the  pTn> 
pose  of  malcinff  a  Contract  which  he  assumed 
to  make  as  agent,  an  instruction  that  it,  in 
maUng  the  contract,  he  did  so  as  agent  for 
OiB  purpose,  defendant  is  liable,  is  erroneous. 
M  calculated  to  withdraw  the  issue  as  to  the 
existence  of  the  nxency. — ^Milla  v.  Berla,  (Tex, 
ClT.  Am.)  23  S.  Vr.  910. 

sm.  Krror  cannot  be  predicated  of  a  portion 
of  a  charge,  for  being  misleading.  If,  when  con- 
strued in  connection  with  the  entire  charge,  it 
states  the  law  correctly.— .Tobe  r.  Houston, 
(Tex.  Civ.  App.)  23  S.  \V.  408. 

Inatraotions — Bectuests. 

80.  Under  Rot.  St  art.  1310,  jproiidlnf  that 
either  party  may  present  to  the  jad^,  in  writ- 
ing, such  in.structions  as  he  desires  given  to  the 
iury,  and  article  1321,  proridiug  that  Instruc- 
tions given  to  the  jui7  may  be  carried  with 
them  in  their  retirement,  the  court  may  refuse 
to  give  requested  instructions  on  the  ground 
that  the  good  are  written  with  the  bad,  on 
the  same  piece  of  paper,  so  that  they  cannot  be 
separated;  such  ground  of  refusal  being  stated 
at  the  time  of  t£e  refusal.— Missotiri  Pac  Ry. 
Oo.  V.  King,  28  S.  W.  917,  2  Tei.  CSv.  App. 
122. 

SI.  A  court  to  not  required  to  give  an  in- 
struction on  a  given  issue,  where  the  instruc- 
tion is  not  formulated  andpresonted. — ^Texas  St 
P.  Ry.  Co.  v.  Robinson,  (Tex.  Civ.  App.)  28  S. 
W.  43a 

Neoeastty  for  requests. 

82.  An  omission  to  charge  on  a  given  point 
is  not  ground  for  reversal,  where  no  instruction 
was  requested. — Richartlson  v.  Jankofsky,  (Tex. 
Civ.  App.)  23  S.  W.  815.      • 

83.  In  trespass  to  try  title,  the  court  charged 
that:  "In  order  for  the  defendants  to  recover 
upoa  the  pleas  of  ten  years'  limitation,  it  is  not 
necessary  to  prove  the  payment  of  taxes  upon 
the  land.  The  mere  naked,  adverse,  and  peace- 
able possession,  as  defined  by  the  law.  for  the 
period  of  ten  years,  is  sufficient,  if  established, 
to  authorize  a  recovery  upon  the  plea  of  ten 
years'  limitation."  Ilrld,  that  the  charge  was 
not  erroneous,  but  only  defective.  In  not  defin- 
iuK  "advorse  posspssion,"  and  in  not  statinR  that 
the  limitation  would  be  interrupted  by  the  filing 
of  the  suit,  and  piniiitifi'  cannot  assign  error  on 
such  defects,  in  the  absence  of  a  retjuoBt  for  an 
instruction  curing  the  same.— Itohiiison  T.  Mc- 
Iver,  (Tex.  Civ.  App.)  23  S.  VV.  !>15. 

34.  A  party  who  put  a  question  in  issue, 
but  failed  to  ask  to  nave  it  called  to  the  at- 
tention of  the  jury  by  charge,  cannot  claim  on 
appeal  that  the  evidence  was  conflietinjr,  and 
object  to  the  omission  of  the  court  to  charge  on 
the  Question.  —  McLane  ▼.  Elder,  (Tex.  Civ. 
App.)  23  a  W.  757. 

35.  Where,  in  an  action  for  damages,  the 
court  fails  to  instruct  ns  to  interest  thereon, 
•nd  no  such  instruction  is  asked,  the  omission 


cannot  be  urced  aa  error.— Fink  t.  Gulf.  C.  t 
a  F.  R.  Co.,  (Tex.  Civ.  App.)  23  S.  W.  3»). 

86.  Where  defendant  desires  to  ose  an  a  di>- 
fense  against,  or  in  mitigation  of,  eieatptarj 
damages  for  converting  certain  cool,  the  fact 
that  it  used  it  believittg  that  it  had  a  legal  oSsf't 
againat  plaintiff  for  the  valne  of  it,  it  shoahl 
ask  for  a  char^  submitting  that  view  to  tJie 
jury;  and,  failmg  to  do  so,  it  cnoBOt,  cm  ap- 
peal, have  snch  matter  considered,  or  compisia 
if  the  jury  did  not  take  it  into  conaWwation. — 
San  Antonio  &  A.  P.  R7.  Ook  T.  Kniffin,  (Tooc. 
Civ.  App.)  23  a  W.  487. 

Bepetition. 

87.  KefuRal  to  give  requested  instmctiona  k 
uot  error,  where  their  substance  is  given  in  tlie 
;;oneral  charge.— Butler  v.  Wilson,  (Tex.  Civ. 
App.)  23  a  W.  932. 

M.  In  an  action  for  personal  injuries,  where 
the  charge  correctly  stated  the  law  goTerniog 
the  ca.se,  a  judgment  will  not  be  reversed  be- 
cause in  the  charge  the  judge  twice  stated  that. 
in  order  to  entitle  plaintiff  to  a  Terdict.  he  moat 
show  negligence  on  the  part  of  defendant,  and 
twice  stated  that  plaintiff  moat  show  that  he 
exercised  ordinary  care  to  avoid  the  accident: 
for,  though  the  charge  was  redundant  in  this 
respect,  it  did  not  require  the  jnry  to  find  any 
fact  not  essoitial  to  plaintiff's  recovery. — ^ICaea 
y.  Texas  &  N.  O.  By.  Co.,  C^ex.  Civ.  Aril)  23 
a  W.  725. 

—— Pleadings  to  sapport. 

89.  Where  a  petition  in  interventioa  allcgM 
that  money  in  the  hands  of  defendant  was  pro- 
cured from  tlie  intervener  by  defoidant,  to  in- 
vest, on  fraudulent  representatious,  a  charge 
that,  if  the  money  was  borrowed  by  de- 
fendant throngh  fraud,  the  title  did  not  vest 
in  him,  was  outside  the  issue  presented,  and 
misleading  —  Flint  ▼.  Van  Hall,  (Tex.  CUt. 
App.)  23S.  W.  573. 

M.  In  an  action  to  recover  damages  for 
breach  of  contract,  it  appeared  that  plaintiff,  a 
lawyer,  contracted  wit&  defendant,  another 
lawyer,  to  assist  in  the  defense  of  an  action, 
and,  a*  compensation,  was  to  share  with  de- 
fendant in  the  proceeds  of  a  note  from  one  D. 
to  the  latter,  secured  by  a  deed  of  trust  of 
real  and  personal  property,  defendant  agreeing 
to  reoliae  on  the  property  at  onca  Plaintiff  as- 
sisted in  the  trial  of  the  action,  bnt  not  m  the 
appeal.  Defendant  sold  the  personal  property, 
and  appropriated  the  proceeds;  and,  in  an  ac- 
tion by  a  third  person  to  partitioa  the  land,  one- 
ei,;htb  thereof  was  adjudged  to  belong  to  svA 
third  person,  and  seven-ei^tlis  to  D.  Tie  land 
was  sold  imder  the  judgment  in  the  action,  and 
bought  by  defendant.  In  his  petition,  plaintiff 
alleged  fraud  on  defendant's  part  in  the  sale 
of  the  personal  property,  bnt,  in  regard  to  the 
land,  complained  ooly  of  defendant's  failure  to 
foreclose  his  lien.  HM  tliat,  inasmuch  as  tlie 
question  of  fraud  wns  raised  only  as  to  de- 
fendant's dealings  with  the  personal  property, 
it  was  error  to  submit  to  the  jury  the  question 
of  whether  def«idant  had  fraudulently  depre- 
ciated the  value  of  the  laud  for  the  purpose  of 
buying  it  in.— Bnrleson  t.  Linds^,  (Tex.  dr. 
App.)  -23  a  W.  729. 

41.  In  an  action  to  set  aside  a  deed  on  tlie 
ground  of  undue  influence,  plaintiffs  are  not  en- 
titled to  have  an  instruction  on  the  question  nf 
whether  the  deed  was  in  ftict  a  will. — for  the 
reason  that  the  grantee  gave  the  grantor  a  life 
lease, — and,  as  such.  Invalid,  no  snch  issue  hav- 
ing been  raised  by  the  {deadiiiKs. — EUis  v.  Ellis, 
(Tex.  Civ.  App.)  23  S.  W.  996. 

42.  In  trespass  to  try  title,  when  defendant 
pleads  the  statute  of  limitatioas  of  3  and  .'> 
years,  it  is  error  to  charge  on  the  statute  of 
limitations  of  10  yeata.— Stringer  t.  Siugleterry, 
(Tex.  av.  App.)  23  a  W.  1117. 

Evidence  to  sapport. 

to.  While  a  court  may  not  subrait  to  the 
jury  questions  not  raised  by  the  evidence,  it  ia 
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Mae8  T.  Texas  A:   N.  O.  Ry.  Co.,  (Tex.  Cir. 
App.)  23  S.  "W.  725. 

44.  Where  plaintiff,  a  car  repairer,  was  in- 
jared  while  at  work  between  cars  on  the  trank 
of  defendant,  by  the  movin£  of  certain  cara  on 
the  track  from  some  cause  unknown,  where  the 
only  evidence  was  that  the  air  brakes  did  not 
hold  the  cars,  but  there  was  no  evidence  that 
there  were  any  defects  in  them,  a  chaise  based 
on  the  issue  of  defective  brakes  is  enoneuiis. 

22  S.  W.  110,  reversed.— Gulf,  C.  Sc  S.  F.  Ry. 
Co.  V.  Kixziah,  (Tex.  Sni;.)  23  S.  W.  678. 

45.  Where,  in  an  action  a^inst  a  carrier 
for  conversion  of  goods,  plaintiff  claims  a  de- 
mand and  refusal,  and  the  only  evidence  on  the 

?:uestion  was  that  an  attorney  made  a  request 
or  pay  for  the  goods,  and  not  for  the  goods, 
it  is  error  to  charge  that,  if  there  was  a  de- 
mand and  refusal  or  failure  by  defendant  to 
deliver  the  goods,  such  failure  would  amount 
in  law  to  a  willful  conversion. — Qolf,  0.  &  S. 
F.  Ry.  Co.  ▼.  Humphries,  (Tex.  Cjt.  App.)  28 
8.  W.  556. 

46.  Where,  '-n  an  action  against  a  railroad 
eampany  for  the  death  of  a  brakeman  caused 
by  the  failare  of  defendant  to  provide  ft  regu- 
lar caboose  for  deceased's  train,  there  was  no 
evidence  as  to  the  use  of  diligence  by  defend- 
ant, and  DO  issue  of  fact  thereon,  and  also  no 
evidence  from  which  the  jury  could  find  that 
the  car  actually  used  was  unsafe,  iBBtrnctions 
which  defined  defendant's  duties  in  respect  to 
(Kligence,  and  submitted  to  the  jury  the  ques- 
tion of  the  unsuitableness  and  unsafeness  of 
such  car,  were  erroneous,  and  prejudicial  to 
defendant.— Galveston,  H.  &  S.  A,  Ry.  Co.  ▼. 
Davis,  (Tex.  Civ.  App.)  28  8,  W.  1019. 

47.  It  is  error  to  submit  in  the  charge  to 
the  jury  an  issue  not  raised  by  the  pleadings, 
or  an  issue  which,  though  raised,  is  wholly 
unsupported  by  tho  evidence.— Galveston,  H.  & 
S.  A.  Ry.  Co.  V,  Silegman,  (Tex.  Civ.  App.)  23 
S.  W.  298. 

4S.  In  an  action  against  a  railroad  com- 
pany for  burning  plaintiff's  cotton  while  lying 
on  defendant's  platform,  the  petition  alleged 
that,  through  the  negligence  of  defendant,  the 
fire  esca|>ed  from  its  engines;  but  it  did  not 
ailege  a  deUvery  of  the  cotton  to  defendant, 
or  that  defendant  was  negligent  in  not  provid- 
ing a  warehouse  for  the  protection  of  cotton 
awaiting  shipment.  The  evidence  showed-  that 
the  fire  was  set  ^  one  of  defendant's  engines 
about  1  o'clock  F.  M.,  and  defendant  intro- 
duced evidence  that  the  engine  in  questioa  was 
movided  with  the  best  appliances  tor  prevent- 
ing the  escape  of  fire,  nnd  was  operated  by 
s  competent  man,  and  in  a  careful  manner. 
Plaintifl  testified  that  when  the  engine  passed 
he  was  about  to  go  to  defetidant's  ag<>iit  to 
get  bis  bills  of  lading  for  the  cotton  siimed; 
that  the  agent  always  signed  the  tiills  when- 
ever they  were  presented,  though  he  did  not 
like  to  do  so  until  4  o'clock.  Held,  that  the 
only  evidence  presented  by  the  pleadings  and 
evidence  was  whether  defendant  was  guilty  of 
negligence  in  burning  the  cotton,  and  it  was  er- 
ror to  ipve  an  instruction  based  on  a  hypothet- 
ical dehvery  to  defendant  for  shipment. — Gulf, 
C,  &  S.  F.  Ry.  Co.  T.  Courtney,  (Tex.  Civ.  App.) 

23  8.  W.  226. 

Questions  of  low. 

49.  In  ail  action  for  personal  injuries,  de- 
fendant plfadcd  that  by  the  laws  of  the 
state  in  which  the  injury  was  received  by  plain- 
tiff the  latter  was  guilty  of  contribtrtory  neg- 
ligence, and  read  a  statute  of  such  foreign 
state,  adopting  the  common  law,  and  also  sev- 
eral decisions  of  the  supreme  court  of  that 
state.  Beld  that,  since  the  common  law  pre- 
vailed in  that  state  as  in  Missouri,  it  was  for 
the  court  to  declare  the  law  of  the  case,  and  it 
was  error  to  permit  such  decisions  to  be  read 


lur  tae  mw  appncBDie  m  \ae  case.— oiauKnier 
r.  MetropoUtan  8t.  Ry.  Co.,  (Mo.  Hup.)  23  8. 
W.  7flO. 

Assuinption  of  faotB. 

50.  In  an  action  for  services  under  a  con- 
tract. It  is  proper  for  the  court.  In  its  instruc- 
tions to  the  jury,  to  asstmte  the  existence  of 
the  contract,  which  is  In  evidence  by  undis- 
puted testimony.— Vosa  v.  Fenrmann,  CTex.  Civ. 
App.)  23  8.  W.  036. 

51.  In  an  action  against  a  telegraph  company 
far  delay  in  the  delivery  of  a  message  announ- 
cing tiie  sickness  of  plaintiff's  sister,  an  instrnc- 
tioa  to  find  for  plaintiff  "such  sum,  and  no 
more,  as  the  evidence  may  show  will  com- 
pensate plaintiff  for  the  injury  «nstain<>d,  If  any, 
to  his  feelingi,  taking  into  consideration  the 
mental  pain  and  suffering,  if  any,  sustained  by 
him  because  of  not  being  able  to  attend  the 
funeral,"  does  not  aaeume  that  plaintiff  suffered 
injury  or  mental  anguish,  hut  leaves  that  nues- 
tion  to  the  Jury.— Western  Union  Tel.  O).  v. 
linn,  (Tex.  Civ.  App.)  23  8.  W.  885. 

On  weight  of  evidenee. 

6B.  Though  malice  may  be  inferred  from 
want  of  probable  cause  for  issuing  an  execu- 
tion before  expiration  of  the  10  days  allowed 
after  rendition  of  judgment,  it  is  error  to  so  in- 
struct the  jtiry.  —  Clifford  v.  Lee,  (Tex.  Civ. 
App.)  23  S.  W.  848. 

63.  It  is  reversible  error  for  the  court  to 
group  certain  facts,  and  to  instruct  the  jury 
that  such  facts,  if  found  to  exist,  constitute 
negligence.— Ball  v.  City  of  Bl  Paso,  (Tex.  Civ. 
App.)  23  8.  W.  885. 

54.  In  an  action  ftar  premature  issue  of 
execution,  it  is  enror  to  <marge  that  "tlie  is- 
suance of  an  execution  immediatriy  upon 
the  rendition  et  a  judgment,  upon  the  fil- 
ing of  the  proper  affidavit,  without  waiting 
for  the  lapse  of  ten  days,  is  sammary,  and 
might  be  rendwed  exceedingly  harsh  and  op- 
pressive, by  reaorting  to  it  wroni^ully,"  as  the 
charge  intimates  that  the  court  thinks  a  wrong 
has  been  done.— Clifford  t.  Iiee,  (Tex.  Ctv. 
Aj>pl)  23  S.  W.  84a 

66  It  is  error  to  instruct  tint  a  railrettd 
company  which  permits  weeds  to  grow  ou  its 
roadbed  so  as  to  conceal  it  £rom  view  is  guilty 
of  uogligence^  a«  matter  of  law,  readering  it 
llabio  for  injuries  to  a  passenger  caused  by  the 
collision  of  tiie  train  with  a  cow,  which  wan  con- 
cealed from  the  trainmen  by  the  weeds,  as  on 
the  weight  of  evidence. — San  Antonio  &  A.  P. 
Ry.  Co.  V.  long,  (Tex.  Civ.  App.)  23  8.  W. 
49D. 

6B.  It  is  not  within  the  province  of  the  ctmrt 
to  instruct  the  jury  as  to  what  coiMtitutes 
prima  facie  evidenoe  of  a  fact,  unless  snch  evi- 
dence is  made  so  by  law. — Missouri  Pac.  Ry. 
Co.  V.  Byars,  (Ark.)  23  S.  W.  583. 

67  A  charge  in  an  action  for  personal  in- 
juries, that  if  plaintiff,  by  his  negligence,  con- 
tributed to  his  injury,  so  that  but  for  it  he 
would  not  have  beat,  hurt,  the  jury  should  find 
for  defendant,  is  not  on  the  weight  of  evidenee. 
— GampbeU  t.  McCoy,  (Tex.  Ciy.  App.)  23  S. 
W.  34. 

55.  An  instruction  that  direct  evidence  is 
not  required  to  establish  fraud,  but  it  may  be 
inferred  from  all  "the  facts  and  circumstances 
of  this  case,"  and  that,  if  the  Jury  believe 
certain  facts,  they  shall  find  that  there  was  a 
frandulent  conveyance,  does  not  charge  the 
jury  that  the  facts  show  fraud. — Alberger  t. 
White,  (Mo.  Sup.)  23  S.  W.  92. 

Credibility  of  witnesses. 

58.  An  instruction  that  the  jury  are  the  ex- 
clusive judges  of  the  crcililiility  of  the  Tritiipsses 
and  the  weight  to  be  given  their  testimony  is 
proper,  and  not  objectionable  on  the  ground  that 
It  may  lead  the  jury  to  think  some  of  the  wit- 
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nenes  unworthy  of  belief. — Galveeton,  H.  &  S. 

A.  Ry.  Co.  V.  Davis,  (Tex.  Cir.  App.)  23  S.  W. 

301. 

iDBtruotions — Direoting  verclict. 

60.  Wliere,  in  a  suit  on  a  note,  defendant  al- 
leges fraud  and  a  failure  of  consideration^  and 
tlie  evidence  is  somewhat  conflicting,  it  is  er- 
ror for  the  court  to  direct  a  verdict  for  plaintiff. 
— Kitzcerald  v.  Hart,  (Tex.  Civ.  App.)  23  S. 
W.  933. 
Harmless  error. 

01.  In  an  action  against  a  master  for  negli* 
gence,  an  instruction  tliat  he  was  bound  to  ex- 
ercise all  the  oare  which  pmdenoe  required,  in 
providing  the  servant  with  machinery  and  in- 
strumentalities adeqnately  safe  for  his  use, 
while  exacting  too  high  a  degree  of  care,  is 
cured  by  a  further  instruction  that  he  was 
bound  only  tn  use  ordinary  care  in  furnishing 
machinoT.— Texas  &  P.  By.  Co.  t.  Nix,  (Tex. 
Civ.  App.)  23  S.  W.  32& 

Verdict. 

(tS.  A  verdict  in  an  action  for  damages,  as- 
signing the  same  at  "35U.D0,"  is  sufficiently 
definite  on  which  to  render  a  judgment  for 
S350.— Finic  v.  Gulf,  C.  &  S.  F.  R.  Co.,  (Tex. 
Civ.  App.)  23  S.  W.  330. 

08.  Where  the  purchaser  of  a  machine  brings 
an  action  against  the  seller  to  recover  the  pur- 
chase money,  and  relinquishes  all  claims  to, 
and  tenders  back,  the  machine,  a  verdict  in 
plaintiff's  favor  for  part  of  the  purcliase  money 
only,  and  allowing  nim  to  retain  the  machine, 
is  not  responsive  to  the  issues  made  by  the 
pleadings  and  submitted  by  the  cliarge. — Walter 
A.  Wood  Mowing  &  Reaping  Macli.  Co.  t. 
Hancock,  (Tex.  Civ.  App.)  23  S.  W.  384. 

Special  interrogatories  and  verdiot. 

04.  Plaintiffs  alleged  that  defendant  agreed 
to  ioin  with  them  in  a  certain  land  pnrcnase, 
each  taking  a  third  interest;  that,  unknown  to 
them,  defendant  was  agent  for  and  received 
commissions  from  the  vendor;  that  afterwards 
be  refused  to  carry  out  his  agreement  with 
them;  and  that  he  transferred  nis  interest  in 
the  purchase  to  one  of  them  in  consideration 
of  his  release  from  the  obli^tion  to  pay  part 
of  the  price.  Defendant  denied  genenuly,  and, 
for  special  answer,  admitted  that  he  bought 
the  land  with  plaintiffs,  and  alleged  that  his 
transfer  to  one  of  them  was  made  in  a  settle- 
ment, by  which  it  was  agreed  that  he  should 
retain  all  commissions  received  by  him.  The 
court  submitted  to  the  jury  the  questions 
whether  plaintiffs,  when  purchasing,  knew  that 
defendant  was  the  agent  of  the  vendor,  and 
whether  they  relinqnished  their  claim  to  com- 
missions received  by  defendant,  as  he  alleged. 
Held,  that  answers  by  the  jury  in  the  negative 
to  both  questions  did  not  justify  a  judgment 
for  two-thirds  of  the  amount  of  commissions  al- 
leged to  have  been  recdved  by  defendant.— 
Tripis  V.  Rosborongh,  (Tex.  Civ.  App.)  23  S. 
W.  231. 

Judgment  on  special  verdict. 

06.  A  judgment  which  the  court  could  not 
have  entered  without  looking  to  the  evidence 
as  wdl  as  the  special  verdict,  for  the  reason 
that  one  of  the  material  issues  was  not  sub- 
mitted to  the  jury,  will  be  set  aside.— Maxwell 
v.  First  Nat.  Bank,  (Tex.  Civ.  App.)  23  S,  W. 

Trial  by  court — Findings  of  fact. 

06.  In  an  action  by  several  plaintiffs  on  a 
contract  for  the  payment  of  money,  the  petition 
stated  that  the  contract  was  entered  into  be- 
tween defendants  and  all  the  plaintiffs,  and  the 
court  found  that  the  contract  declared  on  was 
proved  as  alleged.  It  also  found  that  the  con- 
tract with  defendants  was  entered  into  by 
them  and  F.,  one  of  plaintiffs,  and  rendered 
judgment  for  plaintiffs  over  a  plea  bv  defend- 
ants of  misjomder  of  parties,  on  which  plea 
it  made  no  special  finding.    Held,  that  where 


the  facta  were  snch  that  the  court  oonid  proper- 
ly act  on  the  theory  that  F.  was  acting  for  all 
of  plaintiffs  in  entering  into  the  oontnct,  tiM 
findings  were  not  incousistoit.— Terry  r.  Ficnth. 
(Tex.  Civ.  App.)  23  S.  W.  811. 

TBOVBB  AKD  CONVERSIOH. 

Exemplary  damages,  see  "Damages,"  2,  8. 
liability  of  administrator  for  converston,  see 
"Executors  and  Administrators,"  14. 

When  lies. 

1.  Where,  in  an  action  against  a  carrier 
for  the  conversion  of  goods,  it  appears  that 
plaintiff  was  the  owner  of  the  claim  at  the  time 
Kuit  was  brought,  it  is  immaterial  whether  w 
not  he  was  owner  of  the  goods  at  the  time  of 
their  conversion.— Onlf.  C.  &  8.  F.  Ry.  Co.  v. 
Huimihries,  (Tex.  Civ.  Awf-)  23  S.  W.  55& 

9.  In  an  action  by  a  landlord  for  conver- 
sion of  crops  upon  wliich  he  Itas  a  lien  for  rent, 
it  is  not  necessary  for  him  to  show  that  he  was 
entitled  to  the  possession  of  the  property  at 
the  time  of  the  converMon.— Taylor  v.  Feider, 
(Tex.  Civ.  App.)  23  8.  W.  480. 

Complaint. 

8.  In  an  action  against  a  railroad  eom- 
pany,  a  petition  alleging  that  defendant's  ugeat 
wrongfully,  willfully,  and  wantonly  took  pos- 
session of  and  withheld  a  bill  of  lading  on 
which  lumber  was  shipped  to  i^iiintiff.  and  that 
the  agent's  acta  were  authorized  and  ratified  by 
defendant,  statea  a  tort  for  which  actual  aad 
exemplary  damages  may  be  recovered. — Alder- 
son  V.  (3nlf,  C.  &  8.  F.  Ry.  Co.,  (Tex.  Civ. 
App.)  23  S.  W.  617. 

Pleading  and  proof— Variance. 

4.  An  allegation  as  to  place  in  an  action  for 
conversion  is  immaterial,  and  therefore  there 
will  not  be  held  to  l>e  a  material  variance 
though  the  evidence  shows  a  diff«ent  place.— 
First  Nat  Bank  v.  Brown.  (Tex.  Sup.)  23  S. 
W.  862. 

Damages. 

B.  In  an  action  for  the  conversion  of  per- 
sonal property.  It  is  proper  to  award  damaffea 
sufficient  to  compensate  plaintiff  for  the  loaa 
occasioned  by  the  detention  of  the  property,  ia 
addition  to  the  value  thereof,  when  an  aw«rd 
of  the  value,  with  interest  uiereon,  ia  intniffi- 
cient  for  the  purpose.— Uoore  t.  King,  (Tex. 
Civ.  App.)  23  8.  W.  484. 

0.  While,  in  an  action  by  a  landlord  for 
conversion  of  crops  sold  by  the  tenant  to  a 
third  person,  and  upon  which  the  landlcnd  had 
a  lien  for  rent,  the  defendant  cannot  set  np  as 
a  defense  that  the  landlord  has  not  exhaoated 
his  claim  from  the  crops  remaining  in  tiie 
hands  of  the  tenant,  stiu,  where  the  landlord 
actually  lives  on  such  crops,  he  is  l>ound  to  aea 
that  the  property  is  i«operly  cared  for,  and  do- 
fendant  Is  entitled  to  credit  for  any  loss  ob 
same  caused  by  the  landl<nd's  negligence  in  rs- 
gard  thereto.  —  Taylor  v.  Feldor,  (Tm.  CIt. 
App.)  23  8.  W.  480. 

Trustee  Frooeas. 

See  "Oamlshment." 

TBUSTS. 

See,  also,  "Mortgages." 

Express  trusts. 

1.  A  deed  of  all  the  Intorest  In  and  to  a  cer- 
tain tract  which  is  or  may  be  located  to  HS.,  de- 
ceased, wliich  R.  has  a  power  of  attorney  to  lo- 
cate, "for  which  services  said  R.  is  to  receivo 
one-half  for  locating  and  ^rfectiiig  the  title," 
declares  an  equitable  title  in  R.  to  one-half  ot 
the  surveys  vested  in  the  grantee  in  trust  for 
R.,  and  the  declaration  is  equally  binding  oa 
the  grantors  as  if  made  in  a  separate  deed.— 
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property  with  the  trnst  funds,  and  takes  a 
deed  as  traatee,  the  character  of  the  trust  is 
determined  by  the  will,  and  not  by  the  deed. — 
Lewis  T.  Citizens'  Nat  Bank,  (Ky.)  23  S.  W. 
^67. 

Sesulting  trusts. 

8.  S.,  who  held  a  mortKaee  on  K's  land, 
purchased  a  smaller  tract  of  L.'s,  not  covered 
by  the  mortgage,  at  a  sale  thereof  under  exe- 
cution, and  the  mortgaged  tract  was  after- 
wards conveyed  to  S.  in  payment  of  debts 
owed  by  L.  After  the  latter  conveyance,  S. 
said  that  L.  wonld  still  have  the  small  tract 
left,  and  Ii.  appropriated  the  rents  therefrom 
with  his  consent.  On  trying  to  sell  it,  L.  de- 
clared that  it  belonged  to  S.,  and  that  he  was 
to  receive  all  over  $3,000  that  it  would  sell  for, 
and,  on  the  last  application  to  him  to  rent  it, 
he  told  the  person  applying  to  see  S.,  who 
owned  it.  He  then  moved  off  it,  declaring 
that  he  owned  no  land,  and  that  a  rumor  that 
it  was  held  secretly  for  him  by  S.  was  false. 
Held  insufficient  to  show  that  the  land  was 
purchased  and  held  by  S.  in  trust  for  L.— Gum- 
mbis  T.  Shawhan,  (Ky.)  23  S.  W.  689. 

4.  After  a  railroad  company  had  voluntari- 
ly conveyed  town  lots  to  a  bishop  of  the  Roman 
<^athoUc  Church,  for  the  benefit  of  the  church, 
by  a  deed  which  vested  in  him  the  fee-simple 
title,  it  executed  a  general  mortgage  on  nil  its 
property,  which  was  subsequently  foreclosed. 
Afterwards,  the  bishop  conveyed  the  fee-simple 
title  to  such  lots  to  the  purchaser  at  the  fore- 
closure sale,  by  a  deed  which  recited  that  the 
-consideration  was  that  "whereas,  said  property 
never  having  been  used  for  the  purpose  for 
"Which  it  was  donated,  nor  is  there  any  purpose 
to  so  use  the  same,  nor  is  there  any  hope  to  do 
so  in  the  near  future,  this  convejrance  is  made 
to  restore  said  property  to  its  rightful  owner, 
and  to  cancel  said  conveyance  so  made  by  it 
to"  such  bishop.  Held,  that  the  grantee's  title 
was  not  in  trust  for  the  benefit  of  such  rail- 
road company.  22  S.  W.  286,  reversed.— Ga- 
bert  T.  Olcott,  (Tex.  Sup.)  23  S.  W.  985. 

Conveyance  by  trustee. 

5.  Where  a  bishop  of  the  Roman  Catholic 
Church  conveys  land  to  which  he  holds  the  fee- 
simple  title  in  trust  for  the  church,  it  will  be 
presumed,  in  the  absence  of  evidence  to  the 
contrary,  that  such  conveyance  was  made  by 
authority.— Oabert  t.  Olcott,  (Tex.  Sup.)  23  8. 
W.  985. 

6.  Where  a  bishop  of  the  Roman  Catholic 
-Church  is  invested  witn  the  legal  title  to  land  in 
trust  for  the  benefit  of  the  church,  he  can  con- 
vey it  through  an  attorney  in  fact. — Qabert  r. 
Olcott,  (Tex.  Snp.)  23  S.  W.  985. 

Trustee  purobaslng  claims  against  es- 
tate. 
'7.  Defendant  A.  porchased  a  mortgage  on 
plaintiff  railroad  company's  property;  thereafter, 
with  knowledge  of  defendant  C.'s  fiduciary  re- 
lation to  plaintiff  as  trustee,  transferring  to  0. 
a  half  interest  on  the  mortgag^.  Held,  that 
A.'b  purchase  did  not  inure  to  plaintiCs  benefit, 
even  though,  at  the  time' of  the  purchase,  it  was 
understood  between  A.  and  C.  that  such  pur- 
chase should  inure  to  the  joint  benefit  of  A. 
und  0. — Rio  Qrande  R.  Co.  v.  Armendaiz,  (Tex. 
Civ.  App.)  23  S.  W.  568. 

Accounting  by  trustee — Costs. 

8.  A  trustee,  who  is  removed  on  account 
of  ill  health,  after  having  properly  performed 
the  duties  of  the  trust,  is  entitled  to  a  settle- 
ment of  his  accounts  at  the  cost  of  the  trust 
estate.  —  Liape's  Adm'r  v.  Taylor's  Trustee, 
(Ky.)  23  S.  W.  960. 

V.  One  who  nusuccessfuliy  resists  an  ap- 
plication for  his  removal  as  trustee  is  liable 
for  the  costs  of  such  resistance. — Liape's  Adm'r 
V.  Taylor's  Trustee,  (Ky.)  23  S.  W.  960. 


lu.  Where  a  debtor  conveys  his  property  to 
a  trustee,  and  directs  it  to  be  sold,   and  the 

Sroceeds  applied  to  the  payments  of  specified 
ebts,  the  purchaser  of  such  property  from  the 
trustee  is  not  liable  to  the  creditors  for  failure 
to  pay  the  purchase  money  to  them,  in  the  ab- 
sence of  any  agreement  to  pay  such  creditors. 
— Bartley  v.  Conn,  (Tex.  Civ.  App.)  23  S.  W. 
382. 

Following  trust  funds, 

11.  Where  an  assignor  for  the  benefit  of 
creditors,  with  the  knowledge  of  the  assignees, 
used  notes  held  by  him  in  trust  for  his  children 
with  which  to  discharge  a  lien  on  a  certain 
lot  assigned  to  them,  such  children,  in  the  ab- 
sence of  laches  affecting  creditors,  are  entitled 
to  be  paid  by  the  assignees,  out  of  the  proceeds 
of  the  sale  of  such  lot.  the  amount  of  such 
notes  and  interest. — Shinkle's  Assignees  v.  Brls- 
tow,  (Ky.)  23  S.  W.  670;  Same  v.  Bishop,  Id. 
Lapse   of  time   in  winding   up   trust — 

Bights  of  beneficiaries. 

12.  Decedent,  in  the  place  of  a  will  which  he 
had  made,  and  in  order  that  his  estate  might 
be  wound  up  in  his  lifetime,  gave  a  deed  of 
trust  empowering  the  trustee  to  sell  and  dis- 
pose of  a  large  landed  estate  for  the  benefit  of 
nis  children.  The  deed  provided  that,  after 
paying  debts,  and  settling  between  the  chil- 
dren for  advancements,  the  trustee  should  di- 
vide the  estate  into  equal  shares,  and  invest  it 
for,  and  pny  it  over  to,  the  children,  some  of 
them  to  be  paid  {heir  share  in  money,  and  oth- 
ers to  have  their  share  invested  in  land,  the 
title  to  be  taken  to  them  for  life,  remainder  in 
fee  to  their  heirs.  The  trustee  was  directed  to 
lay  off  lots  out  of  a  certain  tract  from  time  to 
time  as  it  might  seem  best.  An  annual  income 
wns  to  be  paid  the  children  until  the  tru.st 
should  be  settled.  Held,  that  the  trust  was  to 
be  executed  in  a  reasonable  time,  and,  12 
years  having  elapsed  without  the  estate  behig 
wound  up,  the  beneficiaries  are  entitled  to  parti- 
tion, those  whose  share  is  payable  in  moue.v 
having  the  right  to  sell  the  land  if  they  desire, 
or,  wheu  partitioned,  if  they  insist  on  the  land 
being  sold,  the  chancellor  may  authorize  the 
trustee  to  sell  their  parcel,  and  pay  them  over 
the  money.— Taylor's  Trustee  t.  Abert,  (Ky.) 
23  S.  W.  962. 

18.  Before  such  division  is  ordered,  a  settle- 
ment should  be  made  by  the  trustee,  and,  if 
there  are  any  debts,  land  should  be  sold  to  pay 
them.— Taylor's  Trustee  v.  Abert.  (Ky.)  23  S. 
W.  962. 

TTsage. 

See  "Custom  and  T^snge." 

User. 

Highway  by,  see  "Highway,"  1. 
XTSURT. 

See,  also,  "Interest." 

Charged  by  building  associations,  see  "Building 
and  Loan  Associations,"  1-4. 

What  constitutes. 

1.  A  firm,  owning  timber  trees,  contractc<l 
with  a  sawmill  firm  that  the  latter  should  ad- 
vance them  money  and  merchandise  to  get  the 
logs  out,  and  buy  the  logs  at  the  market  price, 
the  two  firms  to  divide  profits.  Later  the  saw- 
mill firm  retransferred  their  interest  in  the 
venture  to  the  others,  who  agreed  to  pay  back 
advances  already  made,  with  interest  at  10  per 
cent.  The  sawmill  firm  was  to  continue  to 
buy  the  loigs,  and  to  make  advances  for  the 
work  at  the  same  rate  of  interest.  Held,  that 
the  agreement  to  pay  10  per  cent,  on  the  ad- 
vances already  made  was  valid,  not  being  "a 
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tereat  in  tue  Tenrure;  otnerwise  as  to  toe  in- 
tnre  adyanpes.— Eddy's  Bx'r  t.  Northup,  (Kj.) 
23  S.  W.  8oa  f.  V-*  ' 

8.  The  fact  that  interest  is  to  be  paid  by 
coupon  notes  semiannually,  and  that  the  cou- 

Sons  bear  interest  at  12  per  cent,  after  maturity, 
oes   not   constitute  usury.  —  Martin  •  t.   land 
Mortit.  Bank,  (Tex.  Oiv.  App.)  23  8.  W.  1032. 

Recovery  back  of  usury  paid. 

3.  Though  defendant  in  an  action  on  a  note 
may  set  up  as  a  defense  usurious  interest  paid, 
he  cannot  recover  the  excess  of  the  amount 
paid  over  the  amount  necessary  to  wiiie  out  the 
debt,  without  first  deducting  the  amount  of  in- 
terest due  at  the  legal  rate.  —  International 
Bldg.  &  Lo.in  Ass'n  y.  Biering,  (Tex.  Civ.  App.) 
23  §.  W.  621. 

4.  The  fact  that  a  note  is  nsurious  because 
it  includes  a  bonus  does  not.  entitle  the  (irnmis- 
ot  to  recover  the  interest  paid  tiiereon  where  it 
does  not  amount  to  more  than  the  leini)  rnte 
on  the  amount  actually  reoeired  by  him. — In- 
tcruatioiial  Bldg.  &  iLoan  Ass'n  t.  Biering, 
(Tex.  Civ.  App.)  23  S.  W.  621. 

Release  of  right. 

5.  Where,  after  payment  of  interest  on  a 
nsurious  note,  a  supplemental  contract  is  mode, 
supported  by  a  valuable  consideration,  rrleas- 
ing  the  payee  from  all  claims  whatsoever,  it 
precludes  the  promisor  from  settiug  ui)  rnich 
payments  of  interest  In  an  action  on  the  note. 
— International  Bldg.  &  Loan  Ass'n  v.  Biering, 
(Tex.  Civ.  App.)  23  S.  W.  621. 

«.  The  right  of  a  borrowinj;  stockholder  to 
recover  back  usurious  interest  paid  to  a  build- 
ing society  is  waived  by  his  suDse<i«<>nt  execu- 
tion of  a  contract  releasing  the  society  from 
any  and  all  claims.  —  International  Bldg.  & 
:Loiin  Ass'n  t.  Portaasain,  (Tex.  Civ.  App.)  23 
■S.  W.  496. 

I  7.  A  stockholder  Iwrrowed  $700  from  a 
building  and  loan  association,  and  ;i;ave  it  Lote, 
secured  by  pledge  of  his  stock,  which  iras 
ii«nrioiis  because  it  included  a  premium  of  $700, 
l>eing  for  11,400  in  addition  to  full  legal  inter- 
est on  the  $700.  Afterwards,  a  now  -Mniract 
was  made,  releasing  the  association  from  all 
claims  for  usurious  interest  theretofore  paid, 
and  by  which  the  obligation  was  reduced  to  $1,- 
2G0.  Under  a  by-law  any  borrower  bad  the 
right  to  repay  the  loan  and  redeem  his  stock 
by  paying  the  amount  actually  loaned  iind  a 
certain  percentage  of  the  premium.  Held,  that 
the  release  was  supported  by  a  sufficient  mn- 
sideration,  as  the  second  contract,  in  reducing 
the  premium,  allowed  the  redcniprion  of  the 
stock  on  less  onerous  terms.  —  International 
Bldg.  &  -Loan  Ass'n  T.  Biering,  (Tex.  Civ. 
App.    23  S.  W.  621. 

8.  Even  if  the  second  contract  were  usuri- 
ous, it  would  be  affected  therdiy  only  as  to 
interest,  and  would  not  make  the  rel<>ns<>  in- 
viilid. — International  Bldg.  &  I^imn  Ass'n  T. 
Biering,  (Tex.  Civ.  App.)  23  S.  W.  021. 

Value. 

Evidence  as  to,  see  "Damages,"  38,  39. 
Opinion  evidence,  see  "Evidence,"  30,  31. 

Variance. 

See  "Indictment  and  Information/'  3;  "Lar- 
c^'ny."  4;  "Pleading,"  16-22;  "Release  and 
Discbarge,"  3. 

In  name  of  corporation,  see  "Corporations,"  7. 

VBNSOE  AND  FX7B0HASEB. 

See.  also.  "Deed:"  "Frauds,  Statute  of,"" 
•'Fraiidnlont  Conveyances;"  "Sale;"  "Spe- 
cific I'crfnnii.ince." 


vendors  uen,  res  judicata,  see  "JtMsmegrt,"  13. 
14. 

Bigbts  and  remedies. 

1.  Where,  in  an  action  on  a  note  giT«i  Cor 
the  price  of  land,  defendants  defeat  the  claini 
by  the  plea  of  the  statute  of  Hmitatioos.  plain- 
tiffs are  entitled  to  amend  their  plea,  and  to 
judgment  quieting  titla  in  them.— Adkins  T. 
Ham,  (Tex.  Civ.  App.)  23  S.  W.  28. 

2  PlaintilT,  by  written  contract,  agreed  to 
conv^  defendant  land,  defendant  to  pay  a 
specified  sum  every  four  montlis,  and  fnrther 
agreed  to  take  cordwood  by  the  ear  of  nine 
cords  of  defendant,  at  1^20  per  car,  in  paymeot, 
plaintiff  to  pay  freight.  Hcid  an  executory 
contract  of  sale,  wliich  gave  defendant  no 
right  to  a  deed  of  the  land  until  paymeat  of 
the  price.— Boyd  v.  BobertKin,  (Tex.  Ctr.  App.) 
23  S.  W.  531. 

B  Plaintiff,  by  writt«i  contract,  agreed  to 
convey  defendant  land,  defendant  to  pay  a 
specified  sum  every  four  months,  and  farther 
agreed  to  take  cordwood  in  payment.  Defend- 
ant entered  npon  the  land,  put  improvements 
thereon,  aggregating  $800  In  value,  and.  on 
making  his  first  payment  in  cordwood,  a  deed 
was  promised,  but  never  given  him.  A  second 
payment  in  cordwood  was  refused,  plainiitF 
alleging  that  he  did  not  need  the  wood,  and  no 
further  payment  was  ever  made,  and  plaintiff 
never  thereafter  informed  defendant  that  he 
would  receive  jiayments  in  wood  if  tendered. 
Beld  to  bar  plaintiff's  right  to  recover  the  land. 
but  that  he  might  recover  the  purchase  money 
due  at  the  time  of  suit  brought,  with  interest 
from  date  of  Judgment,  and  costs  of  suit.— Boyd 
T.  Robertson,  (Tex.  Civ.  App.)  23  S.  W.  531. 

— —  Deficit  in  quantity  of  land. 

4.  Where  one,  without  receiving  any  con- 
sideration, joins  in  a  deed,  as  one  of  the  gran- 
tors, merely  for  the  purpose  of  perfecting  the 
title,  he  is  not  liable  for  a  deficit  in  the  onaa- 
tity  of  land.— Alvey  v.  Logsden,  (K^.)  23  a.  W. 

Failure  of  title  to  part  of  land. 

5.  Defendants,  in  platting  their  land  for  a 
town  site,  by  mistake  left  ont  a  part,  and  in- 
cluded land  belonging  to  others.  They  aft«s^ 
wards  conveyed  certain  lots  of  the  propoaed 
town  site  to  plaintiff  by  warranty  de«l,  some 
of  which  were  on  the  land  included  by  mis- 
take. Held  that,  on  failure  of  title  to  soch  lots, 
plaintiff  was  not  entitled  to  have  other  land  of 
defendants  set  aside  to  it,  but  should  look  to 
the  covenant  of  warranty  for  money  compen- 
sation.—Wilbarger  Counto  T.  Bobinson,  (Tex. 
Civ.  App.)  23  S.  W.  823. 

Rescission. 

6  Where  an  insolvent  vendor  of  land  lias 
broken  his  contract  to  convey  a  good  titlfe  by 
accepting  the  first  installment  of  the  price,  and 
notes  and  mortgages  for  the  deferred  paymeot, 
without  clearing  the  property  of  an  incmt- 
brance  of  the  existence  of  which  the  purchas- 
ers are  ignorant,  the  fact  that  the  unpaid  price 
exceeded  the  outstanding  incumbrances  will 
not  prevent  a  rescission  of  the  sale,  ainoe  the 
vendor's  creditors  have  a  rigiit  to  enfwrce  their 
lien  against  the  lond  at  any  time,  and  thus  pm 
thd  purchasers  iji  dniiger  of  losing,  not  ooly  the 
land,  but  also  the  first  installment  of  the  pur- 
chase money.— Peak  v.  Gore,  (Ky.)  2S  S.  W. 
356. 

7  The  fact  that  a  vendor  of  hotd  propw- 
ty  misrepresented  its  value  and  its  daily  earn- 
ing capacity  to  the  vendees,  who  liad  no  ex- 
perience or  knowledge  in  regard  to  unA  pnp- 
erty,  is  no  ground  for  rescission  of  the  sale, 
where  they  purchased  after  having  opportunity 
to  ascertain  for  themselves  the  valne  c^  the 
property,  and  did  in  fact  examine  It — Peak  r. 
Gore,  (Ky.)  23  S.  W.  356. 


Digitized  by 


Google 


cnereior  18  noi, .  sianom^  aioue,  a  Kruuiiu  lur 
the  reBdsaioii  of  the  contract  of  Bale.— Peak  t. 
Gore,  (Ky.)  23  S.  W.  356. 

i.  An  owner  of  land  who  has  saff«red  an- 
other to  take  possesaion  thereof  nnder  an  'ex- 
ecutory contract,  cannot  arbitrarily  rescind  the 
contract,  time  not  being  of  the  essence;  and 
whether  or  not  snch  other's  cond^ict  has  war- 
ranted her  in  belierinc  that  he  haa  abandoned 
the  contract  is  a  qnestion  of  fact. — Lachansen 
T.  Laughter,  (Xex,  Ciy.  App.)  23  S.  W.  613. 

—  Action  for  price. 

10.  Where  the  Tendor,  in  an  action  for  the 

{turchase  price  of  land,  tenders  a  deed,  and  al- 
eges  ability  and  readiness  to  make  title,  the 
answer  of  the  pnrcfaaaer,  which  merely  denies 
that  the  vendor  Is  able  to  make  a  good  and  suf- 
ficient deed,  is  defoctire,  in  that  it  neither 
jwints  out  a  defect  in  the  title,  nor  makes  an 
averment  requiring  an  exhibition  of  title. — 
Burchett  v.  Dailey,  (Kj.)  23  S.  W.  874. 

Vendor's  lien. 

11.  Where  land  is  sold  and  a  deed  executed 
to  a  married  woman,  and  notes  are  given  by 
her  for  the  price,  the  vendor  has  an  equitable 
lien  on.  the  land,  t^ngh  not  expressly  reserved, 
and  tboueh  the  husband  did  not  join  in  the 
deed.— Davis  v.  Wheeler,  (Tex.  Ctv.  App.)  23 
S.  W.  435. 

12.  A  provision  in  a  note  that  it  is  to  retain 
a  vendor's  lieu  on  certain  land  till  paid  creates 
a  contract  lien,  good  as  to  purchasers  of  the 
land  with  notice  of  It.— Bergman  v.  Blackwell, 
(Tex.  Civ.  App.)  23  S.  W.  243. 

IS.  Where  land  and  cbatteli  are  sold  for  a 
lump  sum,  there  will  be  a  vendor's  lien  on  the 
land  for  such  part  of  the  sum  as  represents  the 
proportional  value  of  the  land.— Bergman  v. 
Blackwell.  (Tex.  Ov.  App.)  23  S.  W.  243. 

14.  Where  one's  interest  as  an  heir  in  an  es- 
tate consisting  of  personal  and  real  property  is 
■old,  the  vendor's  lien  attaches  to  the  undivided 
interest  In  the  lands  of  the  estate,  and,  on  par- 
tition, follows  thfi  tracts  set  apart  to  the  pur- 
chaser.—Berirmnn  V.  Blackwell,  (Tex.  Civ. 
App.)  23  S.  W.  248. 

15.  Where  a  vendor,  instead  of  asserting  a 
vendor's  lien,  brines  suit  for  the  parcliase  mon- 
ey, and  attaches  the  land  sold,  persons  claim- 
ing title  under  the  attachment  proceedings 
must  depend  on  the  validity  of  such  proceed- 
ings, and  cannot  avail  themselves  of  any  right 
which  the  vendor  had  to  a  Hen.— Myers  v.  Pax- 
ton,  (Tex.  Civ.  App.)  23  S.  W.  284. 

19.  Where,  pendinfr  suit  to  foreclose  a  ven- 
dor's lien,  the  plaintiff  sells  his  interest  in  the 
land,  the  purchasers  need  not  be  made  parties 
to  the  suit,  as  they  will  be  bound  b^  the  judg- 
ment rendered.  —  Blmendorf  t.  Btime,  (Tex. 
Civ;  Ann.)  23  S.  W.  315. 

17.  Where  a  vendor  of  land  reserves  a  lien, 
a  transfer  of  the  parclia8»-moiiey  notes  carries 
with  it  the  lien,  and  the  transferee  has  the 
right  to  foreclose  iL  and  have  the  land  sold  to 
satisfy  his  claim.— Blmendorf  v.  Belme,  (Tex. 
Civ.  App.)  23  8.  W.  816. 

18.  A  subvendee  of  land  subject,  with  a 
larger  tract,  to  a  vendor's  lien,  who  has  not 
been  made  a  party  to  an  action  to  foreclose  the 
lien,  is  entitled,  in  a  sabsequent  action  to  rem- 
edy the  defect,  to  have  the  land  remaining  in 
the  hands  of  the  original  vendee  sold  before  his 
parcel  is  subjected  to  the  payment  of  the  debt; 
and  it  is  error  to  render  a  money  judgment 
against  the  subvendee  for  the  difference  be- 
tween the  value  of  the  parcel  still  owned  by 
thn  original  vendee  and  the  amount  of  the  un- 
paid price,  without  ordering  a  sale  of  either 
parcel.— Elmendorf  v.  Beirne,  (Tex.  Civ.  App.) 
23  S.  W.  315. 

Bona  fide  purchasers. 

19.  A  parchaser  with  notice  of  outatandlng 
equities  is  not  affected  thereby,  if  his  vendor 


av.  j.ae  conacrncaon  oi  a  laiiway  tracK  noes 
not  affect  purchasers  of  land  132  feet  from  the 
track  with  notice  of  a  claim  of  title  to  such 
land  by  the  railroad  company. — Gulf,  C.  &  S.  F. 
Ry.  Co.  V.  QiU,  (Tex.  Civ.  App.)  23  S.  W.  142. 

81.  Where  land  sold  to  plaintiff  was  de- 
scribed in  the  deed,  which  was  daly  registered, 
as  a  certain  block  in  a  certain  addition,  without 
any  statement  of  the  dimensions  thereof,  a  sub- 
sequent purchaser  of  part  of  such  land,  under 
a  different  description,  will  be  treated  as  having 
notice  of  idaintilTs  title,  unless  he  can  show 
that  he  was  unable,  hy  the  exennse  of  reason- 
able diligence,  to  ascertain  that  such  land  was 
Included  in  the  block  conveyed  to  plaintiff. — 
Gulf,  C.  &  S.  F.  Ry.  Co.  v.  GUI,  (Tex.  Civ. 
AppJ  23  8.  W.  142. 

88.  One  who  executes  a  deed  In  ignorance 
of  its  contents,  and  through  the  fraud  of  the 
grantee  is  bound  by  her  action,  as  against  an 
inuocent  mortgagee,  who  advanced  money  to 
the  grantee  on  the  faith  of  the  deed.— Elmen- 
dorf V.  Tejada,  (Tex.  Civ.  App.)  23  S.  W.  985. 

28.  Where  a  person  purchases  land  from  the 
holder  of  the  legal  title  for  a  grossly  inadequate 
consideration,  without  actual  notice  of  the  eq- 
uities of  the  trne  owners,  and  agrees  to  accept 
a  quitclaim  deed  from  his  vendor,  he  is  not  an 
innocent  purchaser,  and  will  not  be  protected, 
because  his  deed,  -which  both  he  and  his  grantor 
believed  at  the  time  was  in  effect  a  quitclaim, 
was  iu  fact  In  form  a  conveyance  with  special 
warranty.- Tate  v.  Kramer,  23  8.  W.  256,  1 
Tex.  Civ.  App.  427. 

24.  A  recital  In  a  deed  that  the  consideration 
is  a  certain  amount,  to  be  paid  In  sheep  and 
cattle,  gives  notice  to  one  claiming  under  it 
that  the  consideration  was  unpaid,  and  is  suffi- 
cient to  put  him  on  inoniry  as  to  the  existence 
of  a  vendor's  lien  therefor. — Bergman  v.  Black- 
well,  (Tex.  Civ.  App.)  23  8.  W.  243. 

25.  The  facts  that  an  unrecorded  deed  was 
not  found  until  after  the  commencement  of  an 
action  of  trespass  to  try  title  by  the  true  own- 
ers against  purchasers,  and  that  an  inquiry 
pursued  by  the  latter  would  not  have  resulted 
in  its  discovery,  do  not  relieve  them  of  the  ob- 
ligation to  take  notice  of  the  chain  of  title  as 
claimed  by  plaintiffs,  which  such  inquiry  would 
have  enabled  them  to  ascertain.  —  Smith  v. 
Adams^Tex.  Ov.  App.)  23  8.  W.  49. 

26.  Where,  in  trespass  to  try  title  by  the 
true  owners  against  a  purchaser  from  one  hold- 
ing the  legal  title,  and  his  grantees,  it  appears 
that  such  purchaser,  who  is  not  a  bona  fide 
holder,  holds  the  notes  of  his  grantees,  who 
were  innocent  purchasers,  for  the  greater  part 
of  the  price,  plaintiffs  are  entitled  to  judgment 
against  such  grantees  for  such  unpaid  price.^ 
Tate  V.  Kramer,  23  8.  W.  255, 1  Tex.  Civ.  App. 
427. 

27  The  grantees  of  the  purchaser  of  land 
at  a  void  partition  sale  are  chargeable  with  no- 
tice of  the  vice  of  their  grantor's  title. — ^Blagge 
V.  Moore,  (Tex.  av.  App.)  23  8.  W.  46a 

Possession  as  notice. 

28.  At  the  time  of  plaintiff's  purchase  of  the 
luid  in  suit,  defendant  had  title  thereto  by  a 
deed  which  was  not  recorded,  and  possession 
of  the  land  was  held  by  one  who  had  leased  it 
from  defendant  by  a  lease,  the  term  of  which 
had  expired.  This  lessee  took  possession  before 
he  obtained  title  under  defendant's  lease,  and 
had  exclusive  possession  down  to  the  time  of 
suit;  and  though,  since  the  expiration  of  the 
lease,  he  had  paid  no  rent,  he  had  not  notified 
defendant  that  he  refused  to  hold  as  her  lessee. 
Plaintiff  had  no  knowledge  of  any  adverse 
claim  to  the  land,  but  failed  to  inquire  if  any 
one  was  in  possestdon.  HM,  that  the  lessee's 
possession  operated  as  constructive  notice  of 
defendant's  claim. — League  v.  Snyder,  (Tex. 
Civ.  AwK)  23  8.  W.  825. 

29.  FoBsession  of  land  by  strangers  is  not 
notice  to  a  purchaser  from  the  record  owner  of 
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an  outstanding  title  in  another,  with  whom 
the  occupants  show  no  prlrity. — Meyer  v.  Mil- 
ler, (Tex.  CiT.  App.)  23  S.  W.  993. 

80.  Where  an  officer  levies  on  and  takes  poa- 
session  of  goods  belonging  to  a  tenant,  in  a 
leased  buildmg,  bat  does  not  lery  on  the  build- 
ing, and  the  tenant,  wiiile  the  officer  is  in  pos- 
session, conveys  his  leasehold  interest,  by  an- 
recorded  deed,  to  a  third  person,  who  then  leas- 
es the  building  to  such  officer,  subseqaent  at- 
taching creditors  and  purchasers  of  the  lease- 
hold are  affected  with  notice  of  the  character 
of  the  officer's  possession  and  the  rights  of  his 
landlord.— Le  Donz  v.  Johnson,  (Tex.  Civ.  App.) 
23  S.  W.  902. 

Bona  fide  purchasers  —  Of  community 
property. 

81.  Where  a  deed  conreying  land  to  a  mar- 
ried man  does  not  show  that  it  was  paid  for 
with  his  separate  property,  and  therefore,  from 
the  records,  the  land  api)oars  community  prop- 
«rty,  which  would  pass  to  the  wife  on  the  hus- 
band's death  without  issue,  onp  purchasing  it 
from  the  wife  after  the  husband's  death,  with- 
out notice  that  it  was  paid  for  with  his  sepa- 
rate property,  g«ts  good  title  against  those  who 
would  inherit  it  as  his  separate  pnwerty.— 
Sanbnm  v.  Schuler,  (Tex.  .Sup.)  23  S.  W.  641.  i 

»i.  H.  booi^ht   laud  in  1860,  paying  for  it  ■ 
with  community  property.    His  wife  dieil  the  ' 
name  year,  and  ho  married  again  in  1861.    In  i 
1864  he  sold  the  Itind  to  S..  who  in  1873  sold 
it  for  a  fair  cash  price  to  K.     K.  bad  no  ac-  [ 
tual   liiiowledgc  that   H.   had  ever  been   mar^  , 
ried   before  he  acquired   the  land,   though  he  ! 
knew  both  H.  and  one  of  his  sous.     Held,  that 
as   uKainst    H.'s   sons   by   the   first    marriage,  , 
who  had  never  l>efore   asserted   claim   to  the 
land    as   heirs   of   their   mother,   K.   was   not 
charged  with   notice  that  the  land  was  com- 
munity of  the  first  marriage. — Hall  v.  Gwyiine, 
(To.\.  Civ.  App.)  23  S.  W.  280. 


from  which  the  ease'  was  remaved.— Wood  ▼. 
Lenox,  (Ter.  Civ.  App.)  23  S.  W.  812. 

Venue  In  Criminal  Oases. 

Change,  see  "Criminal  Law,"  7-9. 
liability  for  costs,  see  "Costs,"  4. 

Verdict. 

See  "Criminal  Law,"  68,  64;  "Trial,"  62,  81 

Vested  Bemainders. 

See  "Deed,"  8. 

Vice  PrindpaL 

See  "Master  and  Servant,"  25-29. 

Villasres. 

See  "Municipal  Corporations." 

Voters. 

See  "Elections  and  Voters." 


Wager. 


See  "Gaming,"  2. 

Waiver. 

Of  detects  in  pleading,  see  "Pleading,"  23-26. 
Of  objections  on  appeal,  see  "Appeal,"  87,  8& 

Wamlnflr  Order. 

See  "Write,"  3. 

Warrant. 

See  "Arreat" 


VBNUB  nr  CIVIL  OASES. 

Action  against  firm,  see  'Tartnetahip,"  16. 

County  where  contract  is   to  be  per- 
formed. 

1.  Where  an  pction  based  on  a  written  con- 
tract, which  specifies  the  place  of  its  perform- 
ance, is  coniuienced  in  the  county  specified  in 
the  contract,  the  venue  will  uot,  on  the  applica- 
tion of  defendant,  be  changed  to  the  county  of 
defendant's  residence,  under  Rev.  St.  art.  1108, 
subd.  5,  which  provides  that  where  a  person 
has  contracted,  in  writing,  to  perform  an  obli- 
gation in  any  particular  connty,  suit  may  be 
brought  either  in  such  county,  or  where  defend- 
ant has  his  domicile.  —  Burleson  v.  Lindsey, 
(Tex.  Civ.  App.)  23  S.  W.  729. 

Actions  concerning  land — Besidence  of 
defendants. 

2.  A  plea  to  the  jurisdiction  by  executors 
in   trespass  to  try  title  that  they  live  in   an-  | 
other  county  than  that  in  which  suit  is  brought,  ' 
and   administered    the  estate   there,    is   bad. — 
Terry   v.   CutiM-,   (Tex.   Civ.   App.)  23   S.   W. 
o39. 
Change  of  venue.  | 

8.  Change  of  venue  may  be  taken  directly  , 
from  the  county  court  of  one  county  to  the  dis- 1 
trict  court  of  another,  having  jurisdiction  of  the 
subject-matter,  where  the  county  court  of  such  : 
other  county  has  been  abolished.  —  Wood  v.  i 
Lenox,  (Tex.  Civ.  App.)  23  S.  W.  812.  1 

4.  Where  a  change  of  venue  has  been  tak- , 
en  from  the  county  court  of  one  connty  to  the 
district  court  of  another,  the  jurisdiction  of  the 
district  court  is  the  same  as  though  the  action  j 
had  been  originally  brought  in  that  court,  and  | 
it  may  render  judgment  in  defendant's  favor ! 
on  his  plea  in  reconvention  in  an  amount  ex- 
ceeding  the   jurisdiction   of   the   county   court ' 


Warranty. 


Sea  "Sale,"  5. 


I  WASTE. 

;  By  cotenant,  see  "Tenancy  in  Common."  4. 

By  landlord — Levy  of  distress  warrant 
I  The  levy  of  a  distress  warrant  haa  not 

the  effect  prima  facie  of  satisfyins  the  debt  so 
as  to  put  on  plaintiff  the  baraen  of  ahowlnc 
that  the  property  levied  on  haa  not  been 
wasted,  and,  if  defendant  daims  waste,  the 
burden  is  on  liim  to  prove  it— Taylor  t.  Felder, 
(Tex.  Civ.  App.)  23  S.  W.  480. 

Waters  and  Water  Courses. 

See  "Navigable  Waters;"   "Riparian  Rights." 
Damages  for  overflowing  land,  see  "Damages," 
J.,,. 

Ways. 

See  "Easements;"  "Highways." 

Weapons. 

See  "Carrying  Weapons." 

Widow. 

See    "Descent    and    Distributionf     "Dowerf 
"Homestead." 

Wife. 

See  "Husband  and  Wife." 

WILLS. 

See,  also,  "Descent  and  Distribution;"   "Execu- 
tors and  Administrators." 
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Amending  record  of,  see  "Records,"  1. 
GolUteraT  attack  on  probate,  see  "Judjrment," 

31. 
Rights  of  diildreii  omitted,  see  "Descent  and 

DistribntloD."  S-i. 

Capacity  to  make. 

1.  On  a  will  contest,  it  appeared  that  more 
than  20  7eua  b«f(n«  making  hu  will,  and  near- 
ly 30  years  before  his  death,  testator  was  con- 
fined to  an  insane  asylum  for  a  few  months  for 
religious  insanity;  that  he  was  a  great  reader 
■of  the  Bible  and  of  a  religious  paper;  that  before 
maliing  his  will  he  prayed  much  at  night,  and 
professed  to  hare  seen  three  lights  typifying 
different  religions  denominations;  that  in  the 
heat  of  discassiou  he  talked  of  religion  in  an 
excited  manner;  that  he  sometimes  had  a  wild 
look,  and  lost  much  sleep.  Held,  that  these 
facts  do  not  support  a  verdict  of  insanity,  ren- 
dering void  the  will  which  derised  his  property 
to  a  religious  society,  where  it  further  appeared 
that  he  amassed  a  considerable  fortune  after  his 
release  from  the  asylum;  that  his  relatives,  the 
contestants  of  the  will,  often  procured  him  to 
go  on  their  bond  as  surety;  and  that  they  join- 
-ed  him  in  business  transactions,  and  allowed 
him  to  look  after  their  interests;  and  where 
many  witnesses,  who  had  known  testator  in- 
timately for  years,  testified  that  he  waa  per- 
fectly rational  on  all  subjects,  and  that  he  had 
perfect  health,  slept  well,  and  was  a  fine  busi- 
ness man.— Williams  v.  Williams,  (Ky.)  23  S. 
W.  789. 
Married  women. 

9.  Testatrix  end  her  husband,  being  child- 
less, had  accumulated  a  considerable  property, 
mostly  from  the  husband's  labor.  Testatrix 
held  notes  payable  to  her  alone,  which  she 
caused  to  be  re-executed  payable  to  her  sole 
and  separate  use,  and  took  an  assignment  of 
a  bond  and  mortgage  in  like  terms.  Her  hus- 
band Imew  nothing  of  these  arrangements,  nor 
of  the  will  which  she  made  assuming  to  dis- 
pose of  the  property  to  his  exclusion.  BeJd, 
that  testatrix  was  merely  custodian  of  the 
common  funds,  and  could  not  make  such  a 
will  under  the  statute  empowering  a  married 
woman  to  dispose  by  will  "of  any  estate  se- 
-onred  to  her  separate  use  by  deed  or  devise." — 
Wehle  T.  Umpf^bach,  (Ky.)  23  S.  W.  360. 

Validity — Inequality  of  provisions. 

8.  Testator,  when  he  made  his  will,  was 
Tational,  and  capable  of  onderstanding  his  re- 
lation to  his  family;  and  the  will  was  written 
by  his  attorney,  wholly  at  his  dictation,  after 
which  he  read  and  subscribed  it,  and  had  it 
attested.  Though  he  afterwards  declared  that 
he  intended  to  change  it  because  it  waa  un- 
equal and  failed  to  carry  out  his  wishes,  no 
alterations  were  ever  made;  and,  when  spoken 
to  about  the  division  he  has  made  of  his  land, 
he  said  "that,  if  his  children  were  not  satisfied 
with  what  they  got,  they  could  just  let  it 
alone,  and  let  some  one  else  have  it"  Beld 
not  to  show  grounds  sufficient  to  set  aside  the 
will.— Herbert  v.  Long,  (Ky.)  23  S.  W.  658. 

Bevocation  by  marriage. 

4.  Where  testator's  will  was  executed  be- 
fore his  marriage,  and  made  no  provision  for 
his  wife,  and  testator  and  his  wife  released  all 
their  claims  in  the  estates  of  each  other  by  an 
antenuptial  contract,  the  wife  oonld  not  appeal 
from  an  order  admitting  the  will  to  record,  on 
the  ground  of  revocation  by  the  marriage.— Big- 
RerstafTs  Ex'rs  v.  Biggerstaff's  AdmV,  (Ky.) 
23  S.  W.  965. 

Probate. 

5.  A  writing  referred  to  in  a  will,  so  as  to 
Tno  made  a  part  of  it,  need  not  be  probated 
with  the  will.— Tuttle  v.  Berryman,  HKy.)  23 
S.  W.  346. 

Contest. 

6.  Where  a  will  is  contested  for  want  of 
testamentary  capacity,  and  undue  influence,  it 


la  misleading  to  diarge  that,  if  one  has  ca- 
pacity to  make  a  will,  he  may  dispose  of  his 
estate  as  he  sees  proper,  but  an  equal  or  un- 
equal disposition  of  it  is  a  circumstance,  in 
common  with  other  circumstances,  to  be  con- 
sidered in  determining  testamentair  capacity, 
since  it  singles  out,  and  Kives  undue  promi- 
nence to,  the  inequality  in  the  devise,  as  a  cir- 
comstance  to  be  considered.  Zimlick  v.  Zim- 
lick,  14  S.  W.  837,  90  Ky.  657,  followed.— 
Herbert  v.  Long,  (Ky.)  23  S.  W.  658. 

7.  In  a  will   contest,  the  burden  is  on  the 

Sropounders  to  show  by  a  preponderance  of  evi- 
ence  that  testatrix  had  testamentary  capacity, 
and  on  contestants  to  show  by  a  preponderance 
of  evidence  that  she  was  nnduly  influenced. — 
Johnson  v.  Stevens,  (Ky.)  23  S.  W.  957. 

8.  In  a  will  contest  the  propounders  may 
a.sk  a  witness  in  regard  to  decedent's  recogni- 
tion of  his  family  and  friends,  or  as  to  any 
othM'  of  the  necessary  requisites  of  testamen- 
tary capacity,  without  asking  him  in  regard  to 
all  such  requisites,  including;  ability  to  know 
his  heirs  at  law  and  relatives,  the  claims  they 
have  on  his  bounty,  and  the  value  of  his  estate, 
as  well  as  to  make  a  rational  disposition  of  his 
property  according  to  a  fixed  purpose  of  his 
own.— Reed  r.  Lilly'*  Ex'r,  (Ky.)  23  S.  W. 
955. 

Construction — Parol  evidence. 

9.  Where  a  will  states  that  land  is  to  go 
to  certain  persons  according  to  deeds  which 
testator  has  made,  parol  evidence  is  not  ad- 
missible to  show  that  by  "deeds"  were  meant 
certain  memoranda  made  by  the  draughtsman, 
and  never  signed  by  testator.— Tuttle  v.  Berry- 
man,  (Ky.)  S  8.  W.  845. 

Description  of  devisees  and'  lega* 

tees.        * 

10.  The  second  item  of  a  will  gave  all  tes- 
tator's estate  to  his  two  sons,  and  provided 
that  if  either  should  die  before  testator,  leaving 
children,  then  his  share  should  go  to  nis  chil- 
dren, "but  in  the  event  of  the  death  of  either 
of  my  two  sons  before  reaching  his  majority, 
or  in  the  event  of  his  dying  intestate  and  with- 
out children  born  in  lawful  wedlock,  then  bis 
share  to  his  surviving  brother."  Item  3  pro- 
vided that,  "in  case  of  the  death  of  both  of  my 
said  sons,  neither  leaving  children  born  in  law- 
ful wedlock,  then  I  give  my  whole  estate  to 
my  daughter."  Held,  that  the  two  items 
should  be  construed. together,  and  that  testa- 
tor intended  to  carry  his  property  over  to  his 
daughter  in  case  only  that  both  sons  died  with- 
out issue  and  intestate. — Robinson  r.  Boyd, 
(Tenn.)  23  S.  W.  72;    Same  v.  Robinson,  Id. 

11.  Testator  devised  a  lot  and  houses  to  his 
wife  for  life,  "and  at  her  death"  to  E.,  and,  if 
B.  die  without  issue  "living  at  the  death  of  my 
wife,  or  if  he  should  die  after  the  death  of  my 
wife  wlthont  leaving  any  child  or  children.  1 
devise  the  above-described  lot  and  houses  to  the 
living  cliildren  of  my  daughter,  B.,  and  the 
child  or  children  of  any  of  her  children  that 
may  be  dead."  E.  died  before  the  death  of 
testator's  wife,  without  issue,  and  children  of  B. 
were  living  at  the  death  of  such  life  tenant. 
Held,  that  children  of  B.  born  after  the  death 
of  the  life  tenant  took  nothing  by  the  devise. — 
Blass  V.  Helms,  (Tenn.)  23  S.  W.  138. 

12.  A  testator  gave  his  estate  to  "my 
brother  J.,  and  his  lawful  heirs.  If  he  dies 
without  such  heirs,  then  I  give  everything  to 
my  sister."  Held,  that  the  word  "heirs"  should 
be  constrnetl  "children."  —  Robinson  ▼.  Boyd, 
(Tenn.)  23  8.  W.  72;    Same  v.  Robinson,  Id. 

Description  of  property. 

18.  Testator  gave  to  hia  son  his  set  of 
books,  and  the  proceeds  of  nil  collections  he 
could  make  from  accounts  which  were  the  re- 
sults of  testator's  past  oil  and  cotton  business, 
with  full  power  to  continue  suits,  and  to  sue 
or  compromise  any  accounts  therein;  the  ac- 
counts against  certain  persons,  na  well  as  ac- 
counts 01  properties,  rents,  stocks,  etc.,  to  be 
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treated  as  memoranda,  only,  Md  not  tndndad 
in  the  bequest.  Beld,  that  the  aon  was  entitled 
to  all  accounts  in  the  set  of  books,  whether  the 
result  of  testator's  oil  and  cotton  businass  or 
not,  except  only  the  accounts  mentioned. — 
Johnson  v.  Johnson,  (Tenn.)  23  S.  W.  114. 

14,  A  devise  of  "two  town  lots"  in  13.,  "to- 
gether with  all  the  bnildinKs,  all  the  cattle,  and 
all  other  propsty,"  conTeys  all  the  real  and  per- 
sonal property  of  testator,  including  a  farm. — 
Dempsey  ▼.  Taylor,  (Tm.  Civ.  App.)  23  S.  W. 
220. 

IB.  A  will  devised  to  testator's  wife  "one- 
third  of  my  entire  estate,  real  and  personal,— 
that  is,  she 'is  to  have  all  the  land  dnring  her 
life," — and  directed  that  "the  remaining  two- 
thirds  of  my  estate"  should  go  to  his  son,  and 
declared  that  "my  will  is,  at  the  death  of  my 
wife,  then  all  her  aforesaid  part  to  go  to  my 
son."  Held,  that  the  words  ''she  is  to  have  all 
the  land  during  her  life"  enlarged  testator's 
seeming  intention  of  giving  her  only  a  one- 
third  interest  in  the  realty;  that  she  took  a 
life  estate  in  all  of  testator's  land,  with  re- 
mainder on  her  death  to  the  son;  and  that  the 
devise  of  the  remaining  two-thirds  to  the  son 
applied  only  to  the  personalty. — Young  T.  More- 
head.  (Ky.)  23  S.  W.  5U. 

Construction — Nature  of  estate. 

16.  Where  property  is  left  by  will  to  a  per- 
son "as  a  trustee  *  *  *  for  the  use  of  his 
children."  and  there  is  an  exnlanatory  clause 
stating  that  "this  gives  him  the  power  to  use 
the  principal  for  his  childreu,  or  any  of  them, 
efln.illv  or  unequally."  such  constmction  is 
controlling,  and  the  children  have  only  a  con- 
tingent interest,  subject  to  be  defeated  Iw  the 
eserciae  of  the  power  of  appointment — Lewis 
V.  Citizens'  Nat.  Bank,  (Ky!)  23  g.  W.  067. 

WITNESS. 

See,  also,  "Bepoeition ;"    "Evidence." 

Absence  as  ground  for  contiunanoe,  see  "Con- 
tinuance," 1,  2;    "Criminal  Law."  11-17. 

Credibility,  province  of  jury,  see  "Trial,"  59. 

Examination  of  experts,  see  "Evidence,"  33. 

Exclusion  from  oonrt  room,  see  "TriaL,    3. 

Impeaching  evidence  of  deponent,  see  "Dejioai- 
tion,"  7. 

FriTlleged  oommunicationa. 

1.  In  a  homicide  case,  a  letter  written  by 
defendant  to  his  wife  is  pot  admissible  against 
him,  however  the  letter  was  obtained  from  her. 
-Scott  V.  Commonwealth,  (Ivy.)  23  Sl  W.  219. 

8.  The  fact  that  defendant,  on  being  com- 
pelled by  the  court  to  answer  the  questions 
asked  him  on  cross-era rainntion.  admitted  be 
wrote  the  letter,  and  kleiitilied  it.  did  not  le- 
galise it  aa  evidence. — Scott  v.  Commonwealth, 
(Ky.)  23  S.  W.  219. 
Examination. 

8.  A  witness,  being  asked  by  counsel  for 
the  railroad  if  she  were  not  siving  an  opinion 
about  the  signals,  was  properly  allowed  to  an- 
swer: "I  know  that  no  siETials  were  given  un- 
til after  passing  the  crossing,  and  this  is  not  a 
mere  ojjiuion."-— Galveston,  H.  &  S.  A.  Ry.  Co. 
V.  Duelm,  (Tex.  Civ.  App.)  23  S.  W.  596. 
Credibility — Instructions. 

4.  Where  the  evidence  is  conflicting,  and 
the  testimony  of  one  witness  is  essentially  dif- 
ferent in  some  respects  from  that  given  by  him 
in  a  dei)osition  previously  taken,  it  is  not  er- 
ror to  charge  that  if  the  jury  believed  any  wit- 
ness had  willfully  sworn  falsely  as  to  any  ma- 
terial fact  in  the  case  they  may  disreeard  the 
whole  or  any  part  of  his  testimony. — Church  v. 
Chicago  &  A.  R.  Co.,  (Mo.  Sup.)  23  S.  W.  1056. 

5.  An  instruction  in  a  criminal  case  that 
defendant  and  his  wife  are  competent  wit- 
nesses for  defendant;  that  the  jury  should  not 
discard  their  testimony  for  the  reason  alone 
that  one  is  dcfendont  on  trial  and  the  other  is 
his  wife,  bnt  might  consider  such  facts  in  de- 


termining their  credibility;  that.  If  tliey  beliert 
that  any  witness  has  intentionally  swam  falirl; 
as  to  any  material  fact,  they  may  disregard  the 
wiiiole  or  any  part  of  the  testimony  of  such  wit- 
ness,— is  erroneous,  as  telling  the  Jmjr  by  im- 
plication to  disregard  defendant's  testimoD]r  oa 
some  ground,  but  not  alone  Itecanie  be  b  de- 
fendant on  tilaL  State  v.  Aui^n,  (Me.  i>up.l 
21  B.  W.  31,  followed.— Stkte  t.  Hobbe,  (Mo. 
Sup.)  23  S.  W.  1074. 

•6.  Such  instruction  Is  also  erroDeons  is 
tliat  it  applies  a  similar  rule  to  the  testinnnr 
of  the  wife  of  defendant.— SUte  t.  Hobbs,  (Me. 
Sup.)  23  S.  W.  1074. 

Impeachment. 

7.  It  is  not  error  to  exclnde  evidence  of- 
fered to  Impeach  a  witness  where  such  wit- 
ness has  testified  only  to  an  immaterial  fact.— 
Batta«lia  v.  Thomas,  fTei.  Civ.  App.)  23  S.  W. 
385. 

8.  A  witness  cannot  be  impeached  by  the 
contradiction  of  immaterial  statements.— Jonn 
V.  Malvern  Lumber  Co.,  (Ark.)  23  S.  W.  679. 

9.  A  witness  who  has  testified  in  the  case 
may  be  impeached,  whether  his  evidpueo  wa« 
material  (w  not. — ^Davis  v.  Commonwealth,  (Kr.l 
23  S.  W.  685. 

10.  Evidence  of  the  bad  character  of  a  wit- 
ness, sought  to  be  impeached,  two  yenrn  Iw- 
fore  the  trial,  Is  competent. — IJavis  t.  Common- 
wealth, flKy!)  23  8.  W.  585. 

U.  The  issue  in  a  case  being  whefber  a  con- 
veyance to  plaintiff  firm  was  fraudnlent,  it  is 
proper  to  show  that  a  witness  for  plaintiffs,  al- 
leged to  have  participated  in  the  frand.  ia 
making  a  deposition,  consnited  the  attorney  of 
the  firm  before  making  his  answers,  wns  as- 
sisted by  a  member  of  the  firm  in  giving  Onau, 
and  had  his  deposition  taken  by  a  clerk  of  the 
firm.— Blum  v.  Jones.  (Tex.  CSv.  App.)  23  S. 
W.  S44. 

18.  '>\'liere  tlte  affidavit  as  to  what  an  ab- 
sent witness  would  testify  to  ia  admitted  in 
evidence  as  a  deposition  so  as  to  prevent  a 
continuance,  tlie  refutation  of  the  absent  wit- 
ness maybe  impeached  by  the  commonwealth.— 
Johnson  v.  Commonwealth,  (Ky.)  23  S.  W.  5U7. 

IS.  It  is  proper  croaa-examiaatioo,  as  bear- 
ing on  the  credibility  of  a  witness,  to  ask  her 
if  she  iiad  not  kept  girls  for  the  parpose  of  proe- 
titntion.— State  v.  Hack,  (Mo.  Sup.)  23  S.  W. 
1089. 

14.  A  witness  for  defendant  may  be  asked 
on  cross-examination  if  she  did  not  offer  the 
prosecuting  witness  money  if  he  would  eo  away 
and  not  testify  against  defendant. — State  v. 
Hack.  (Mo.  Snp.)  23  8.  \^.  1068. 

Corroboration  of  wltnass. 

15.  To  entitle  a  party  to  introdnee  wit- 
nesses in  support  of  his  character  for  truth  it 
is  not  necessary  that  his  general  character  be 
first  impeached,  but  it  ia  sufficient  that  Us 
veracity  as  a  witness  has  been  fairly  chal- 
lenged, especially  where  he  is  a  stranger  at 
the  place  of  trial.— Texas  &  P.  Ry.  Co.  ». 
Raney,  (Tex.  Civ.  App.)  23  S.  W.  340. 

Subpoena  duces  tecum  —  Power  of 
grand  jury. 

16.  A  subpoena  duces  tecum,  which  requires 
a  druggist  to  produce  all  prescriptions  filol  in 
his  store  since  a  certain  day,  is  too  indefinite, 
since  the  grand  jury  is  not  authorlEed  to  in- 
spect all  the  prescriptions,  but  only  aucb  as  re- 
late to  the  matter  under  investigation.— State 
V.  Davis.  (Mo.  Sup.)  23  g.  W.  7o9. 

Words  and  Phrases. 

and      vocation,     see     "Disorderly 

WBITS. 

See,  also,  "Attachment;"  "Certiorari;'*  "Ifc^ 
ror.  Writ  of:"  "Bjcecntionf  "Garnishment:" 
"Injunction;"    "Secruestration." 


Avocation 
Honae." 
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Apppiirnnce,  effect  aa  wairer  of  objections,  see 

"Appearance,"  2. 
Issaauce  of  second  writ,  see  "Attachment,"  2. 

Issuance  and  validity. 

1.  A  writ  of  possession  issued  by  a  federal 
court  in  1879,  whicli  remained  in  possession  of 
the  agent  of  the  succesafal  party  until  1882, 
when  it  was  placed  in  the  hands  of  a  deputy 
marshal  for  execution,  was  functus  officio,  and 
did  not  affect  the  rights  of  the  parties  evictpd 
under  it  —  Texas-Mexican  Ry.  Co.  t.  Oahill, 
(Tex.  ClT.  App.)  23  S.  W.  232. 

8.  Where  a  petition  on  a  liquor  dealer's 
bond  states  that  the  district  and  county  attor- 
neys instituted  the  suit  "on  behalf  of  and  in  the 
name  of  the  state,  for  the  use  and  benefit  of 
the  county  of  K.,  in  which  it  was  brought, 
a  citation  which  states  that  the  state  of  Texas 
is  plaintiff,  and  the  parties  to  such  bond,  nam- 
ing them,  are  defendants,  is  not  open  to  the 
objection  that  the  parties  plaintiff  and  defend- 
ant are  not  properly  stated  therein. — Drake  ▼. 
State,  (Tex.  Civ.  App.)  23  S.  W.  39a 

Warning  order. 

8.  In  a  proceeding  by  an  administrator 
against  the  heirs  and  creditors  of  his  iutestalR 
to  settle  the  latter's  estate  as  an  insolvent  one, 
the  petition  alleged  the  nonresidence  of  certain 
heirs,  and  a  warning  order  issued  against  them 
recited  that  it  was  made  on  proof  heard  as  to 
their  nonreddence.  -  An  attorney  was  .appoint- 
ed for  the  nonresidents,  and  he  acted  for  them 
thereafter.  Subsequently  plaintiff  swore  to  his 
petition,  and  the  judgment  which  was  finally 
entered,  and  under  which  decedent's  property 
was  sold,  was  not  rendered  till  a  year  after 
this  affidavit  was  made  by  plaintifl.    Held,  tliat 


after  the  lapse  of  15  years  it  would  be  pre- 
sumed that  the  warning  order  was  made  after 
proof  of  nonresidence,  or  that  the  order  was 
re-executed  and  re-adopLed  by  the  court  after 
the  making  of  the  affidavit.— Wilson  T.  Tague, 
(Ky.)  23  S:  W.  656. 
Betum. 

*.  Under  Rev.  St.  art.  1225,  requiring  the 
offiear's  return  of  a  citation  to  state  when  the 
citation  was  served,  and  the  manner  of  service, 
conforming  to  the  command  of  the  writ,  a  ro- 
tnm,  "Came  to  hand  the  24th  day  of  Septem- 
ber, A.  D.  1891,  at  12  o'clock  A.  M.,  and  exe- 
cuted the  24th  day  of ,  A.  D.  180-,"  was 

fatally  defective,  and  coald  not  support  a  judg- 
ment, though  defendant,  after  judgment,  ex- 
cepted, and  gave  notice  of  appeal. — Llano  Im- 
provement &  Furnace  Oo.  ▼.  Watkins,  (Tex. 
Civ.  App.)  23  S.  W.  612;  Same  t.  Eubanks, 
Id.  613. 

6.  Under  Rev.  St.  art.  1395,  requiring  serv- 
ice of  a  citation  in  error  to  be  made  by  deliver- 
ing a  true  copy  of  the  writ  to  defendant  per- 
sonally, which  service  shall  be  stated  in  the 
return,  a  return  that  the  writ  was  served  by 
delivering  a  true  copy  to  the  defendant  is  in- 
sufficient.—Womack  v.  Slade,  (Tex.  Civ.  App.) 
23  S.  W.  1002. 

6.  Where  the  sheriff  makes  rettirn  that  a 
citation,  which  directed  Um  to  serve  a  corpora- 
tion, was  served  on  the  secretair  thereof,  in 
accordance  with  Rer.  St. -art.  1223,  nroTidiug 
that,  in  suits  against  a  corporation,  strvice  may 
be  had  on  the  president,  secretary,  or  treasurer 
of  the  company,  or  on  its  local  agent,  further 
proof  that  the  person  served  was  the  secretary 
IS  not  necessary,  before  judgment  by  default. — 
San  Antonio  &  A.  P.  Ry.  Co,  v.  Wells,  (Tex. 
OiT.  App.)  23  8.  W.  81. 
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